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1786. 
1787, 

1780, 
178^ 
1189, 


Nor.  23,  Treatr  of  Hopewell  wiOk 

Cherokee  Nation 209 

Jul;  18  (1  Btat.  at  L.  61,  cbap.  8) 
Government  of  Htothweet  Teni- 

tory 881.  498 

ADg.J^(l  8bt.  at  L.  64.  chap.  9, 


eaol 


146 


rs,  80.  874 

' 

118, 

1H2S 

..SOT.  018 

1881, 

"fern 

18R8 

m- 

...'.  \m 

'*  ™, 

1888, 

1813,  June  13  (8  Btat.  at  L.  748,  cbap. 

iV)  Land  claims  in  Uiasonri. .  ..045,  OCO 

1813,  March  8  (3  Stat,  at  L.  813,  cbap. 

44)  Conflnnatioa  of  land  claims...  1066 

1824,   Mar  ^  (4  Stat  at  L.  66,  chap.  184) 

lAud  claims  in  Missouri 945,990 

1837,  Marcb2(4SlatatL.285.  chap  58) 
Semiaarj  in  Arkansaii  Terri- 
totj 821 

1888.   Jan.  12  (8  BUt  at  L.  872,  874) 

Treaty  with  Mexico OOT 

Mav  S  (7  8tal.  at  L.  311)  Treaty 

with  Cbrrokee  Indians 911 

Jan.  87  (4  Stat  at  L.  435.  chap.  12) 

Land  claims  in  Missouri 960 

July  5  (4  Stat  at  L.  088,  cbap.  178) 

Revolntlonaiy  WarcUims 696,  697 

Feb.  14  (7  Btat  at  L.  417)  Treaty 
of  Fort  Qibun  with  Cherokee  Na- 


tion.. 


309 
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1885,  Dec.  89  j7  Stat  st  L.  478)  Treaty 
of  l)ew  licbota  with  Cherokee  Na- 
«on 801 

1886,  March  8  (4  Stat,  at  L.  755«  757. 
chap.  27,  §  2)  Traveling  expenaes  or 
Daval  oraoers  under  orders 701,  702 

1886,  June  28  (5  Stat  at  L.  58,  59,  chap. 

120)  Arkansas  University  lands. . .  822 
1886,  July  4  (5  Stat  at  L.  107,  chap.  852) 

General  Land  Office 890 

1889,  March  8  (5  Stat  at  L.  889,  chap. 

82)  Appropriations 1040 

1889,  March  8  (5  Stat  at  L.  854,  chap.  88) 

Patents;  rights  of  purchasers  before 

patentissued 619 

1841,  Aug.  19  ^  Stat  at  L.  440,  chap.  9» 

%  1)  Bankruptcy 986 

1842,  Aug.  29  (5  Stat,  at  L.  689,  chap. 
267)  Habeas  corpus 74,  88 

1848.  March  8  (5  Stat  at  L.  621,  622, 
chap.  87)  Sale  of  infants'  real  es- 
tate  684,687 

1846,  Feb.  26  (6  Stat  at  L.  727,  chap.  22) 
Suite  to  recover  back  duties  paid 
under  protest 1088,  1040-1042 

1846,  Dec  29  (9  Stat  at  L.  1, 103)  Admis- 
sion of  Texas 907 

1846,  Aug.  6  (9  Stat  at  L.  871)  Treaty 
of  Washington  with  Cherokee  Na- 
tion     801 

1848,  July  8  (9  Stat  at  L.  722,  chap.  (MQ 
locorporation 626 

1849,  March  2  (9  Stat  at  L.  852,  chap.  87) 
Swamp-land  grant 95,  96,  1118 

1850,  Sept  9  (9  Stat  at  L.  468, 464,  chap. 

61.  §  6)  Utah  Organic  Act.491,  497,  888 
1850,  Sept.  9  (9  Stat  at  L.  446, 449,  chap. 

49,  $  10)  Boundaries  of  Texas  and 

New  Mexico 905. 907, 908 

1860,  Sept.  20  (9  Stat  at  L.  466,  chap.  61) 

Land  grants 770,1118 

1860,  Sept  §6  (9  Stat  at  L.  619,  chap.  84) 
Swamp-land  granta..l58, 159,  888,  889. 
1064,  1065,  1067.  1101,  1110-1115, 1117 

1861,  March  8  (9  Stat  at  L.  681,  chap. 

41)  Private  land  claims  InCalifomia  1096 

1862,  April  8,    Proclamation   restoring 

Jublic  lands  to  market 1118 
une  10  (10  Stat  at  L.  8.  chap.  45) 

Railroad  land  grantein  Mi88ouri.l58, 159 
1868,  Aug.  2  (10  Stat  at  L.  10,  chap.  79) 

Incorporation 626 

1868,  Feb.  26  (10  Stat  at  L.  167,  168, 

chap.  80)  Witnesses'  fees 117 

1858.  Jnlv  27  (10  Stat,  at  L.  166)  Treaty 

with  Comanche,  Kiowa  and  Apache 

Indians 910 

1864,  May  80  (10  Stat  at  L.  277.  288. 

chap.  69,  %  19)  Organic  Act  ox 

TT^nafta 908 

1864,  June  29  (10  Stat  at  L.  802,  chap. 

72)  Railroad  landgranttoMinnesota  769 
1864,  Aug.  4  (10  Stat  at  L.  575,  chap. 

246)  Repeal  of  railroad  land  grant.  769 
1866,  Jan.  8  (10  Stat  at  L.  Ill,  chap.  22) 

Incorporation 626 

1856,  March  2  (10  Stat  at  L.  684.  chap. 

147)  Patento  for  swamp  lands 

.- 95.888.1111 

1856,  Mav  16  (11  Stat  at  L.  9.  chap.  28) 

Raiuoad  land  grant  to  Iowa 769 

84  • 


1866,  Mav  17  (11  Stat  at  L.  16,  chap.  81) 

Railroad  land  grants 771 

1866,  June  8  (11  Stat  at  L.  20^ap.  ^ 
Raflroad  land  grant  to  Wisconsin 
96,769 

1866,  June  8  (11  Stat  at  L.  21,  chap.  44) 
Railroad  land  grant  to  Michigan..    769 

1856,  Aug.  18  (11  Stat  at  L.  119,  chap. 
164)  Protection  guaranteed  to  dia- 
ooverers  of  deposita  of  guano 

694-700,827.  828 

1867,  Feb.  21  (11  Stat,  at  L.  164,  chap.  57) 
Judicial  districta  of  Texas .... 908 

1867,  Feb.  26  (11  Stat,  at  L.  166,  chap. 

60)  Minnesota  Enabling  Act 768 

1857,  March  8  (11  Stat  at  L.  192,  chap. 

98)  Duties 1040 

1857,  March  8  (11  Stat  at  L.  195,  chap. 

99)  Railroad  land  grant  to  Minne- 
sota  767-769 

1867,  March  8  (11  Stat,  at  L.  251.  chap. 
117)  Confirmation  of  swamp-land 
grante 95,  888,  1112-1115 

1868,  May  11  (11  Stat  at  L.  285,  chap. 
81)  Admission  of  Minnesota  to  the 
Union 768 

1868,  June  2  (11  Stat  at  L.  294,  chap.  81) 
Confirmation  of  land  claims  in 
Missouri 1057, 1068 

1869,  Dec.  8.  Proclamation  of  discoveir 

of  guano  on  Navasaa  Island 698.  697 

1860,  June  22  (12  Stat  at  L.  84,  chap. 
184)  Extradition 468 

1861,  Aug.  6  (12  Stat,  at  L.  820,  chap.  62) 
District  of  Columbia  police 121 

1861,  Feb.  28  (12  Stat  at  L.  1 72.  chap.  69, 

S  1)  Organic  Act  of  Colorado 908 

1868,  July  1  (12  Stat  at  L.  501,  chap. 
126)  Bigamy;  power  of  religious 

corporations  to  hold  real  estate 

482. 486.  888 

1862,  July  2  (12  Stat  at  L.  608,  chap. 

180)    College   land  grunt 

482.  485,  487,  440.  442,  448,  769 

1862,  Julv  11  (12  Stat  at  L.  582  chap. 
142)  Treasury  notes;  additional 
issue 667 

1862.  July  16  a2  Stat  at  L.  688,  586, 

chap.  188)    Pay  of  naval  officers.    961 

1868,  March  8  (12  Stat,  at  L.  740,  741, 
chap.  76.  gS  10, 12)  Settlement  of 
daims;  JudgmenU  against  officers 

112  889 

1868,  Mafch8(i2"Stot"arK  T727chap.  ' 

98)    Railroad  land  grant  to  Kansas    769 

1864,  May  6  (18  Stat  at  L  64.  chap.  79) 
Railroad  land  grant  to  Minnesota. 

1864,  Mav  12  (18  Stat  at  L.  72.  chap.  84) 
Railroad  land  grant  to  Iowa 

1864,  .Tone  80  (18  Stat  at  L.  214.  chap. 
171)  Liquidation  of  duties;  limi- 
tation of  suite  against  customs  col- 
lectori 774, 1088 

1864,  June  80(188tatatL.  224.229. 288. 
284,  285.  287,  806.  chap.  178,  §§  8, 
20. 120. 121, 122. 128, 124.  126,  179) 
Internal  revenue;  taiation  of 
bonds,  legacies,  scrip,  etc.,  com- 
pensation of  informer  of  violation 

of  Revenue  Laws 

...  118, 114,  628,  681,  708-706^  860,  861 
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769 
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1864, 

1868, 
1865. 

1865, 

1866, 
1866, 
1866, 
1866, 
1866, 

1864, 


1866, 
1866, 

1866, 
1866, 

1866, 

1867, 
1867, 

1867, 

1867, 
1867, 
1868, 

1870, 

1870, 

1870, 
1^0, 

(871, 


July  1  (18  SUt.  At  L.  888,  chap. 
194,  g  4)     Seitlemeot     of    land 

titles  Id  Califoroia 1009 

Match  8  (18  Stat,  at  L.  500,  chap. 

86)    diiDinal  procedure 110 

March  8  (18  Stat  at  L.  526,  chap. 
105)  Railroad  hind  grant  to  Min- 
nesota     767 

Oct.  18  (14  Stat,  at  L.  87)  Treaty 
with  Oomanche  and  E^iowa  Indi- 
ans     910 

March  8(14  Stat  at  L.  4,  chap.  18) 

Land  titles  in  San  Francisco 1100 

April  9  (14  Stat  at  L.  27,  chap.  81) 

Civil  rights 125 

May  24  (14  Stat  at  L.  58,  chap.  97) 

Incorporation  525 

July  4  (14  Sut  at  L.  87.  chap.  168) 
Railroaid  land  grant  to  Minnesota.    769 
July  19  (14  Stat  at  L.  115)  Trea^ 
of  Washington  with  Cherokee  Na* 
tion  299  801 

July  V8'(irs*tat7at"L!W,Ta&-"l40, ' 
145,  chap.  184,  ^§  119-125,  179) 
Internal  revenue;  taxes  od  legacies, 
successions,    incomes   and    scrip; 

compensation  of  informers 

114,  528,  708,  706,  860.  861 

July  28  (14  Stat,  at  L.  210,  chap. 
212)  Railroad  land  grant  to  Kansas    770 
July  28  (14  Stat  at  L.  218.  219, 
chap.  219,  g  4)    Land    titles  in 

California 888-891,  1064-1069 

July  24  (14  Stat  at  L.  221,  chap. 

280)    Telefrraph  companies 894 

July  26  (14  Stat  at  L  289,  chap« 
270)    Railroad  Uind  grant  to  Ean 


769 


July  28  (14  Stat  at  L.  829.  chap. 
298.  §  8)    Payment  of  judgments 

against  officers 889 

^b.  5  (14  Stat  at  L.  885.  chap.  28) 

Habeas  corpus 74,  602 

March  2  (14  Stat  at  L.  517.  688. 

chap.  176,  g  88)    Bankruptcy 

686,988.985,986 

March  2  (14  Stat  at  L.  541,  chap. 
177)     Town   sites    upon  public 

lands 487.  488,492 

March  2  (14  Stat,  at  L.  558,  chap. 

196)    Removal  of  causes 740 

Oct  21  (15   Stat  at  L.  581-587) 

Indian  tresty 911 

July  20  (15  Stat  at  L.  125.  188, 
chap.  186,  g  8)  Internal  revenue: 
tax   on   distilleries   and  distilled 

Sirits 168,  668 
ay  5  (16  Stat  at  L.  99, 100.  chap. 
80)    (General  Corporation  Act  of 

District  of  Columbia 785.  786 

July  8  (16  Sut  at  L.  208,  chap. 
280,  g  87)  Patents;  rights  of  pur- 
chasers before  patent  issued 619 

July  14  (16  Stat  at  L.  256)     In- 
temal  revenue;  tax  on  legacies  ...    114 
July  15  (16  Stat  at  L.  821,  880. 
882,  chap.  295)    Pay  of  naval  offi- 
cers.^  960-962 

Feb.  21  (16  Stat  at  L.  419,  chap. 
6S)  €k)Yemment  of  District  of 
Columbia ......121,  478 


1872,  April  2  (17  Stat  at  L.  48,  chap. 

81)    Quano  Islands  .... ......    888 

1872,  May  8  (17  Stot  at  L.  69,  chap. 

140)    Appropriations. llS-114 

1872,  June  6  (17  Stat  at  L.  256,  258, 

chap-  815,  g§    89,  46)    Internal 

revenue ;  compensation  of  in  formers  860 
1872,  Dec.  24  (17  Stat  at  L.  401,  chap. 

18»  gA   i  2)    Tax   on    distilled 

SMm 581 
arch  8  (17  Stat  at  L.  607.  608, 
chap.  279)     Sale   of  government 

laoas  containing  coal 642 

1874,  June  18  (18  Stat  at  L.  78)    Pen- 

sions 107 

1874,  June  20  (18  Stat  at  L.  116,  cbap. 
887)  Government  of  District  of 
Columbia 121,478 

1875,  Feb.  16  (18  Stat,  at  L.  815.  chap. 
77,  g  8)  Jurisdiction  of  federal 
courts 271,  848,  708.  788 

1875,  March  8  (18  Stat  at  L.  470^72, 
chap.  187,  g  5)  Jurisdiction;  re- 
moval of  causes 

218,  867,  602.  608,  740,  990,  1080,  1081 

1876,  May  1  (19  Stat  at  L.  49,  chap.  89) 
Customs  duties 647 

1876,  June  19  (19  Stat,  at  L.  59,  chap. 

188)     Extradition 467 

1876,  June  80  (19  Stat  at  L.  65)    Milage 

of  naval  officers 702 

1876,  July  12,  (19  Stat  at  L.  90,  chap. 
186)    Mailing  obscene  matter 118 

1877,  Feb.  21,  art  I.,  art  U..  g  12  (19 
Stat,    at    L.     650)     Extradition 
Treaty  with  Spain 465,467 

1877,  March  8  (19  Stat,  at  L.  877,  chap. 

107)  Desert  land  entry 1029 

1877,  March  8  (19  Stat,  at  L.  880,  chap. 

108)  Hot  Springs  Reservation. 857,  859 

1878,  May  7  (20  Stat  at  L.  58,  chan.  96 
gg   1,   4)    Taxation    of  railroad 
earnings 895,  896 

1878,  June  11  (20  Stat  at  L.  103,  chap. 
180,  g  8)  Oovernment  of  District 
of  Columbia 121,  122,478 

1878,  June  17  (20  Stat  at  L.  141,  chap. 
259,  g  1)  Officers  of  postal  serv- 
ice     617 

1878,  June  18  (20  Stat,  at  L.  168,  chap. 
265)    Life-saving  service^ 814 

1879,  Feb.  24  (20  Stat  at  L.  818,  chap. 
97)  Northern  Judicial  District  of 
Texas  .....  ...    ....         ....      908 

1880,  Junel6\2l"8tatarL."Sir  Pen. 
sions 106,  107 

1880,  June  16  (21  Stat  at  L.  287)   Land 

grant  to  Nevada 1027, 1080 

1882,  March  22  (22  Stat,  at  L.  80,  81, 
chap.  47)  Edmunds  Anti-Polyg- 
amy Law 486,  491,  m,  884 

1883,  May  4  (22  Stat  at  L.  55,  chap.  117) 
Life-saving  service 814 

1882,  July  12  (22  Stat  at  L.  168,  chap. 

290,  g  4)    Insolvent  debtors... 657,  658 

1882,  Aug.  8  (22  Stat,  at  L  216,  chap. 
878,  gg  8,  5)  Documentary  evi- 
dence in  extraditioa  cases 467,  468 

1888,  Jan.  6  (22  Stat  at  L.  400.  chap.  18) 
United  SUtes  Ck>urt,  District  of 
Kansas ..908-919 

8& 
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18B8»  Jao.  16  (22  Stat,  at  L.  405,  cbap.  27, 
%  0)  Civil  SQnrice  appoiDtments 
and  classification 675,  679 

1888.  March  8  (23  Stat  at  L.  458)  Pen- 
sions      106 

1888,  March  8  (22  Stat  at  L.  478,  ch^. 
97)  LoDgeTity  pay  to  naval  offi- 
cers     960 

1888,  March'8''(22'Stat  at'liVsOl.  508, 
508-510,  518,  chap.  121)  Customs 
duties 111,599,646,647,744 

1888,  March  8  (22  Stat,  at  L.  602,  chap. 
142,  §  2)  Fourth-class  postmas- 
ters     515 

1888,  March  8  (22  Stat  at  L.  631,  chap. 

143)    Practice 795 

1888.  April  19  (22  Stat,  at  L.  991)  Ex- 
tradition Treaty  with  Spain 465 

1884,   April  18  (23  Stat  at  L.  11,  chap.  24) 

Guano  islands 700 

1884,  July4(2dStat  atL.  78)  Railroad 
land  Arant  in  Indian  Territory.. 297-802 

1885,  March  8  (28  Stat  at  L.  488)  Nav- 
ijmtion    ^ 408 

1885,  March  8  (28  Stat,  at  L.  487,  chap. 

858)    nabeas  corpus;    appeal 

68.517.621,784 

1885,  March  8  (28  Stat  at  L.  448,  chap. 
855)    Jurisdiction 701 

1886,  July  8  (24  Stat,  at  L.  128,  chap.  747) 
Military  reservation 447,  452 

1887,  Feb.  4  (24  Stat  at  L.  879)  Inter- 
state  Commerce  Law 615 


1887,  Feb.  19-March  8  (24  Stot  at  L.  685, 
687,  688,  641,  cbap.  897,  g§  18, 17. 
26)    Edmunds-Tucker  Anti-Poty 

S  my  Law 480-489,492,499,884 
arch  8  (24  Stat  at  L.  562-555, 
chap.  878,  §§  8,  6)    Jurisdiction; 

removal  of  causes 

602,  608,  740,  741,  766,  865 

1888,  Aug.  18  (25  Stat  at  L.  488-485, 
chap.  866)    Jurisdiction;  removal 

of  causes .602,  708,  740,  865,  916 

1888,  Sept  26  (25  Stat  at  L.  496,  chap. 
1089)    Mailing  obscene  matter...    120 

1889,  Feb.  6  (25  Stat,  at  L.  656.  chap.  118, 

8  6)    Writs  of  error 694,  955 

1889,  Feb.  9  (25  Stat,  at  L.  658,  chap, 

120)    Carnal  knowledge  of  female 

under  the  age  of  sixteen 221 

1889,  Feb.  25  (25  Stat,  at  L.  693,  chap. 

286)    Jurisdiction 608.  707,  765 

1889,  March  1  (25  Stat,  at  L.  783,  chap. 
888)  United  States  Court  in  In- 
dian Territory 108, 109,  907-918 

1890,  May  2  (26  Stat,  at  L.  81,  86,  chap. 
182,  §§  1,  9)  Government  of  Ok- 
lahoma  907,  912 

1890,  June  10  (26  Stat  at  L.  chap.  470, 
§§  10,  29)  CoUection  of  govern- 
ment revenues 679 

1890,  Aug.  19  (26  Stat  at  L.  chap.  802, 
g  1,  art.  16)  Regulations  for  pre- 
venting collisions  at  aea 690 


UNITED  STATES  REVISED  STATUTES 


Rev.  Stat.  $  179.  Discretionary  author- 
ity of  the  President 452 

Rev.  Stat  g  191.    Certified  balances ....    814 

Rev.  Stat  g§  286,  278.  Duties  of  ac- 
counting officers 701,  702 

Rev.  Stat  g  277.    Duties  of  auditors .... 

701,  702,  814 

Rev.  Stat,  g  817.    Duties  of  commission- 

erof  customs 814 

Rev.  Stat,  i^  588.     Judicial  districto  of 

Arkansas. « . .    108 

Rev.  Stat.  ^  568.    Jurisdiction  of  district 

courts 108,  226 

Rev.  Stat  §  606.    Allotment  of  Justices 

of  supreme  Qourt 68 

Rev.  Stat  §  610.    Duties  of  Justices  of 

supremecourt 68 

Rev.  Stat  g  689.    Removal  of  causes...    197 

Rev.  Stat  §  689,  art  8.     Removal  of 

causes 740,741 

Rev.  Stat  §  648.    Removal  of  causes...      82 

Rev.  Stat  g  650.     Division  of  opinion; 

presiding  Judee  to  decide 848 

Rev.  8ut  8  eSi.    Certificate  of  division 

of  opbion 848,  587 

Rev.  Stat  |  687.    Original  Jurisdiction. 

226,  229 

Rev.  SUt,  g  (^.  "Writs  of  proMbitioo  ' 

and  mandamus 997 

Rev.  Sut  g  69a    Review  od  certlflcate 

of  division  of  opinion 848,  687 

Rev.  Stat  g  702.     Review  of  territorial 

Jodi^ents 871 

U 


Rev.  Stat  g  709.  Review  of  state  Judg- 
ments   484,  1014,  lllf^ 

Rev.  Stat  g  728.    Suits  in  equity 874 

Rev.  Stat  g  725.    Contempt  of  court 88 

Rev.  Stat  g  780.    Offenses  on  the  high 

seas 918 

Rev.  Stat  g  758.    Habeas  corpus 

68,  69,  76,  77,  82,  88,  5ua 

Rev.  Stat,  g  761.    Summary  hearing  in 

habcascorpus 6;). 

Rev.  Stat  g  768.  Appeals  in  habeas  cor- 
pus cases 68  C21 

Rev.  Stat  g  764.  Appeals  in  habeas  cor- 
pus cases 457,  621,  734 

Rev.  Stat  g  787.  Duties  of  marshals...  83 
Rev.  Stat  g  788.  Powers  of  marshals.. 78,  83 
Rev.  sut  gg  800-822  (tit.  XTTT.,  cbap. 

15).    Impaneling  grand  Juries 100* 

Rev.  Stat  1 819.    Challenging  jurors...    956- 

Rev.  Stat  Sg  828-829.    Court  fees 116^ 

Rev.  Stat  g  846.  Accounts  of  court  of- 
ficers  67, 116- 

Rev.  Stat  gg  848-851.    Witnesses'  fees. 

116,  iir 

Rev.  Stat  g  855.    Jurors'  and  witnesses' 

fees  paid  by  marshal 116- 

Rev.  Stat  1 868.    Depositions 1090- 

Rev.  Stat  ^  878.  Subpoenaing  witnesses  960 
Rev.  Stat  g  882.    Department  records  as 

evidence 675- 

Rev.  Sut  ^  905.  Auf  hentication  of  Left- 
isUtive  Acta  and  Judicial  proceed- 
ings of  the  States •••.    67S 


GiTATXONB. 
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Rer.  Stat  %  (NM.    IntereBt  on  jndgineDts    885 

Rev.  Stet  §  988.    Tazadon  of  cobU 116 

R«y.  Stat  §097.    Writs  of  error 249 

Rev.  Stat  §  1008.     Write  of  error  and 

appeals 349,  795 

Rev.  Stat  §  1012;    Appeals  from  circuit 

courts 249 

Rev.  Stat  §  1014.    CrimiDal  procedure.    616 
Rev.  Stat.  §  1087.    Remiasion  of  indict- 
ments     118 

Rev.  Stat  §  1089.    Remissioa  of  indict- 

mento  in  capital  cases 692 

Rev.  Stat.  ^  1069.    Limitation     of     ac- 
tions      862 

Rev.  Stat,  g  1116.    Qualifications  for  en- 
listment in  refi^ar  army. 687,  645 

Rev.  Stat  §  1117.    Enlistment  of  minors    645 
Rev.  Stat  §  1281.     Soldiers'   additional 

pay 897 

Rev.  Stat  §  1290.   Travel-pay  to  soldiers    998 

Rev.  Stat  §  1842.    Articles  of  war 689 

Rev.  Stat  g  1074.    OflSdal  designationa 

of  diplomatic  oflScers 227 

Rev.  Stat,  g  1890.    Religious  and  cliarita- 
ble  corporations;  right  to  hold  real 

estate 482 

Rev.  Stat  g  1977.    Equalrighta 896 

Rev.  Stat,  g  1979.    Civil   action  for  de- 
privation of  righto 809, 798 

Rev.  Stat  gg  1980, 1981.     Conspiracy..    798 
Rev.  Stat  §2079.      No  future  treaties 

with  Indians 801 

Rev.  Stat,  g  2189.    Sale  of  liquor  in  In- 
dian country  108 

Rev.  Stat  g  2288.     Transfer  of   home- 
stead and  pre-emption  righta 274 

Rev.  Stat  gg  2290, 2291.    Homestead  en- 
try     274 

Rev.  Stat  g  2804.    Soldiers'  and  saOors' 

homesteads 274 

Rev.  Stat  gg  2819,  2824.     Patenta   for 

mineral  laodis 1094 

Rev.  Stat  gg  2825,  2826.     Patenta  for 

mineral  lands 159, 160, 1094 

Rev.  Stat  gg  2847.  2348, 2850, 2852.    En- 
try  Koa  preemption  of  coal  lands. 

642,  643 

Rev.  Stat  gg  2479,  2488.     Swamp-land 

granto 1066 

Rev.  Stat  g  2499.    Customs  duties Ill 

Rev.  Stat  §2502.    Customs  duties 646 

Rev.  Stat  g  2504.    Customs  duties 647 

Rev.  Stat  g  2901.    Appraisal  of  import- 
ed goods  by  sample 647 

Rev.  Stat  g  2902.    Mode  of  appraisal  of 

imports 676,  679 

Rev.  Stat,  gg  2911, 2912, 2915.    Appraisal 

of  imported  goods 647 

Rev.  Stat  g  2980.    Appeal  from  appraise- 
ment  674r680 

Rev.  Stat  g  2981.    Appeal  to  Secretary 

of  the  Tveasuiy 772-775,  788 


Rev.  Stat  g  2970.  Withdrawal  of  met* 
chanliise  from  bond  for  consump- 
tion     77l> 

Rev.  Stat  gg  8185-8187, 8194,8196-8199, 
8305,8207,8251,8257.  Internal  rev- 
enue   16(^-16^ 

Rev.  Stat  g  8262.    Internal  revenue.. 168, 167 

Rev.  Stat  g  8577.  Engraving  and  print- 
ing treasury  notes 667 

Rev.  Stat  g  8898.  Mailing  obscene  mat- 
ter     51S 

Rev.  Stat,  g  8961.  Compensation  for  ad- 
ditional expedition  in  carrying 
mails 269,  260 

Rev.  Stat  g  4057.  Suite  to  recover  wrong- 
ful paymente  for  carrying  mails..    259 

Rev.  Stat.gg4062-4065, 4180  (tit  XLVIL). 

Relations  with  foreign  ministers..    227 

Rev.  Stat  g  4288.    Navigation;  rules  for 

preventing  coUlBions 408,  689 

Rev.  Stat  gg  421B-4280.    Transportation 

of  nitro-glycerine 14S 

Rev.  Stat,  g  4(98.  Pensions  for  perma- 
nent disabilities 107 

Rev.  Stat  g  4777.    Pensions;  examining 

surgeons 680 

Rev.  Stat  gg  4792-4796.  State  Quaran- 
tine and  Health  Laws ..    148 

Rev.  Stat  g  4884.    Patenta;  contente  and 

duration 926 

Rev.  Stat  g  4898.    Patente;  assignments 

...  925  926 

Rev.  StotgisW."'*  PatentoVrighte  of  ' 

purchasers  before  patent  issued ...    619 

Rev.  Stat  gg  4919,  4921.  Patents;  suite 
and  injunctions  for  infringement. 

...  r..  .  925   927 

Rev.  Stat  g*  5117."  Banluru 

not  released 958 

Rev.  Stat  g  5271.    Extradition;  evidence 

on  hearing 467 

Rev.  Stat,  g  5889.    Murder 907,  918 

Rev.  Stat  g  5852.    Bigamy 480,  486 

Rev.  Slat  g  5407.    Conspiracy 798 

Rev.  Stat  g  5488.    IVUse  daima  against 

government 466 

Rev.  Stat  S  5451.    Bribery 517 

Rev.  Stat  g  5541.  Sentences  to  imprison- 
ment; where  executed 109-1 11 

Rev.  Stat,  g  5546.  Designation  of  peni- 
tentiary by  Attorney- Gteneral 1 10 

Rev.  Stat,  g  5547.    Contracta  for  care  of 

United  States  prisoners 110 

Rev.  Stat  gg  5570,  5571.  Quano  islands 

694,  695,  700 

Rev.  Stat  g  5572.  Guano  islands 

....:. 694,  695.  700,  828 

Rev.  Stat  g  5578.  Guano  islands.694, 695, 700 

Rev.  Stat  g  5574.  Guano  islands 

694,  695,  700,  828 

Rev.  Stat  gg  5575-5578.  Guano  islands 

....  :. 694. 695,  700 


UNITED  STATES  CONSTITUTION. 


Art 
Art 
Art. 
Art 


81 

4,7 82 

8....78,  81,  82, 129, 188,  892,  457 
9  82 

l6-IIIIIII.\\\\\\\V.8167819,  458 

U.  a,  Bo(«81 


Art  I., 
Art  n., 
Art.  n., 
Artin., 
Art.  IV.- 


10.8iibd.l 901 

2 78,227,676,  679 

8 71,  78,  227 

% 226,  287,  61^  912,  918 

861 
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UNITED  8TATB8  CONSTITUTlOyS,  CONTINUED, 


ArtrV., 
Art.  IV., 
Art.  IV.. 

Art.  rv.. 

Art.  VI., 

Amendments: 

Ut.... 


1 678 

2 188.  467 

2.  cl.  1 896.  897 

8,cL2 499 

81 


82 


6th 518,912 

7th 676,874 

8th 528 

10th 188 

14th 

125, 127. 528, 796, 799, 816, 818, 962, 1081 
14th,  8  1 188,896,897 


STATE  CONSTITUTIONS. 


Arkansas,  1868,  art.  XIL 415-418 

1874,  art.  IX.,  S  7 415-418 

•California,  art.  XL.  §  11 620 

•Colorado,  art.  VI.,  §§  1.  2,  5,  8 871 

Illinois,  art.  VI.,  §  18 974 

Louisiana.  1868,  arts.  78;  87.  88 1059 

Art.  123 878.  879 

1879,  art.  176 - 874,878,  879 


Michigan,  art.  VL,  f%  28,  82. 

~"-         -         ■  rt  — 

•t  ? 


7d8 

Missouri,  art.  Vm.,'S  12. Mill"!  1018 

New  York,  art.  I.,  §  10..       52j 

Ohio.  1851.  art.  VIII,  §6.... 865 

Texas,  art.  1.,  §  10 817 

Art  X.S5 615 

Virginia,  1869.  art.  VIH.,  gg  7.  8.... 820,  821 
West  Virginia,  amend.  22 198 


STATE  STATUTES. 


AcU. 


If^O,  Dec.  28.    Seminary  lands 822 

1878.    Married  Women 415, 417 

Q<nU^9  Digeii  1868. 

Ohap.  Ill,  p.  765.  §§  1,  7,  8.    Married 

women 415,  417 

QanW9  Digett  1874. 

ip.  756,  gg  4193.  4201,  4208.    Married 

women 415 

Digest  1884. 

!§§  4471,  4478.  4488,  4488.     Statute  of 

Limitations 285,  286 

CaUfomia, 

Act$. 

1851,  April.    Charter  of  San  Francisco 

.  1098  1090 

1856,  April  iirCoMolidating^         and 

County  of  San  Francisco 1098 

18^8,  March.  Confirming  Van  Ness  Ordi- 
nance  1098, 1099 

1861.  May  18.  gg  19,  21.    Segreeation 

maps  of  government  lands 1069 

18C8,  March  28.    Purchase  of  gOTemment 

lands 1065 

Se$$ion  Law$. 

18C1,  chap.    852.  p.  855.     Segregation 

mapeof  gorernment  umas...  1069 

8Mute$  1888. 

-Chap.  66.  p.  52.    Confirming  Van  Neas 

Ordinance ^ 1099 

Political  Cods. 

g  4176.    Duties  of  sheriffs 78 

OiffdCod^. 

*%  877.    Uabflity  of  master  for  death  of 

servant.. 1082 


<1W. 


Ptnai  Code. 
Jnstiflahle  homicide 73 


'      Colorado* 

Acts. 

1887.  March  7.    Supreme  court  commis- 
sion  870,  871 

1889,  April  1.    Supreme  Court  Commis- 
sion  870, 871 

Seuion  Latps. 

1887,  p.  488.    Jurisdiction  of  supreme 

court 871 

1889,  pp.  444,  445.    Supreme  court  com- 
mission  ^.•..    871 

General  Statutes  1883, 

p.  48.    Jurisdiction  of  supreme  court. ...    871 
p.  49.    Organization  of  supreme  court..    871 

Dakota. 

Code  ef  Citil  Proeedw^ 
gg  266.  267.    Findings  after  JiK'^menl..    940 

Distriet  of  Columbia. 

Statutes. 


g2.  IncorpoTation  of  District 478 

g  855.    Removals  from  police  force 121 

g|^  588-544.    General  Corporation  Acl.785, 786 

gg  760.  800.    Equity  Jurisdiction 214 

gg957-96a    BfOe  of  infants' real  estate..    587 

Florida. 

MeCUUan'i  Digest 

• 

Chap.  2,  g  16.  p.  81.    Sheriff  as  adminis- 
trator  1081 

Chap.  2.  g  78,  p.  97.    Suits  hy  execatort  1081 
Chap.  150,  p.  754.    Husband  aa  party  .to 

soit  by  or  against  wife 1082 

Ooor^la* 

Acts. 

1818,  Dec  19.    Property  rights  of  col- 

osed  persons 125, 127 


ClTATIOllAi 
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1819,  Dec  28.  Property  lights  of  col- 
ored persons  125,197 

1866,  search  17.  Property  rights  of  col- 
ored persons 126 

1809,  March  16.    Limitation  of  actions..    817 

(Ms  ises. 

^2627.    Escheat 126 

Cdlfif$  Digeii. 
f>.  998.    Property  ri^ts  of  colored  per- 


sons. 


187 


minoi*. 

Aet9. 

1862,  June  23.    Disposal  of  government 

swamp  lands 1110, 1114-1117 

1868,  Feh.    Act  of  incorporation 869 

1864,  March  4.    Disposal  of  government 

swamp  lands.. 1111, 1114. 1116, 1117 

1866,  F^b.     Consolidation   of   railroad 

companies 869 

1867,  Consoliaation  of  railroad  corpora- 

tions     870 

1872,  April  10.    Guardians  and  wards.. 

.974,976,976 

1874,  Mtfrch  18.    Promissory  notes 860 

Sution  Laiwi, 

1862,  p.  178.     Disposal  of  goyemment 

swamplands till 

1864,  p.   19.     Disposal   of  government 

swamplands —  1111 

1864,  p.  184.    Grant  of  swamp  lands  to 

Cook  County 1111, 1115, 1116 

BemMd  Statutsi  J84S. 

p.  108,  §  28.    Recording  of  instruments  165 

p.  208,  g  80.    New  trial 168 

f>.  294.    Rate  of  interest 978 

p.  884.    Promissory  notes ^ 860 

Sevued  SUUutei  1874. 

p.  278,  chap.  80,  g  80.    Recording  of  in- 
struments     166 

Chap.  64.    Guardians  and  wards 974,  976 

p.  447,  §86.    New  trial 168 

p.  614.    Rate  of  interest 978 

p.  718.    Promissory  notes 860 

Siarr  d  Ouirtut  SkUuUi. 

YoL  1,  p.  691 ,  §^  81.    Recording  of  instni- 

mentB 165 

Vol.  1,  p.  989.    New  trial 168 

Vol.  1,  p.  1866.    Rate  of  interest 97b 

ToL  2,  p.  1661,  chap.  98.     Promissory 

notes 860 

Qrouf  StaiuteB, 

ToL  1,  pp.  870, 871,  chap.  54,  §  10.    Rate 

of  interest...      978 

ToL  8,  pp.  248, 244,  §  4.    Rate  of  interest    978 

YniHsii>a 

Acti, 

1868,  June  1 1.    Municipal  corporations. . 

.-1070,  1078, 1075 

1807.    Municipal  bond* 1074,1077 

1809.    Municipia  bonds 1074, 1077 


1878.  March  a    Muniofpal  bonds.. 1071, 1074 
1875,  Feb.  27.    Boundary  between  Indi- 
ana and  Kentucky 888 

1877,  March  14.    Boundary  between  Li- 

diana  and  Kentucky 884 

1879,  Aug.  24.    Municipal  funding  bonds  1077 

Betnsed  Statutm  1881. 

§§  8888,  8842-8845.  4488,  4489.     Powers 

of  municipal  corporations 

1078-1075,  1077 

Iowa. 

AeU. 

1862,  April  8,  g  7.    Negligence  of  fellow 

servants 748 

1884,  March  15,  §  6.  Duties  of  street  raU- 
road  companies  to  municipality 
899,  900.  902 


ZatM. 


180 


1865,  chap.  45,  p.  58.    Sale  of  liquor 

1862,  chap.  169.  §  7,  p.  198.    Negligence 

of  fellow  servants 748 

1884,  chap.  8,  p.  8.    Sale  of  liquor 129 

1884,  p.  22.     Duties  of  street  railway 

companies  to  municipality...  900 
1884,  chap.  148,  p.  146.  Sale  of  liquor..  129 
1886,  chap.    148,  p.  88.     Transporting 

liquor  into  State 180,133 

1888,  chap.  8.  p.  8.    Sale  of  liquor 180 

1888,  chap.  71,  p.  91.    Sale  of  liquor  129,  180 

SevitUm  I860. 

Chap.  64,  p.  259,  g  1660.    Sale  of  liquor    180 

Oodel873. 

p.  279.    Sale  of  liquor 129 

Tit.  XL.  chap.  6.    Sale  of  liquor 129 

g  1090.    Le^lative  control  of  corpora- 
tions  901,  902 

g  1807.    Negligence  of  fellow  servants. . 

748-750 

81528.  saieofifquor'rrrrrrrirrrr."...  129 

r\  1524,  1526.    S^e  of  liquor 180 
1558.    Sale  of  liquor 180,188 

McClain*$  Oods. 

ToL  1«  p.  608,  gg  2859,  248L     Sale  of 

liquor 129 


AeU. 

1810.  Jan.  27.    County  boundaries 881 

1868,  Feb.    24.      Funding  railroad-aid 

bonds  '988 

1869,  Feb.  24.  gisr'Raiiroaid-aid  bonds    758 

1870,  March  11,  g§  4,  12.    CoUecUon  of 

taxes 754 

1872,  Feb.  18,  g  4.    Collection  of  taxes. .  754 
1878,  March  11,  g  1.    Levvinff  tax  to  pa v 

interest  on  raiiroad-aid  bonqs  754 
1878,  April  28.    Boundary  between  Ken- 
tucky and  Indiana 834 

Iaiws, 

1868-69,  chap.  1578.  vol.  1,  p.  470.    Rail- 
road-aid bonds 758 
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STATE  STATUTES,  CONTINUED. 


1869-70,  ebap.  610,  vol.  2,  p.  236.    Co^ 

lection  of  taxes 754 

1871-72,  chap.  265,  vol.  1,  p.  818.  Col- 
lection of  taxes 754 

1872-78,  chap.  875,  vol  1,  p.  47a  Levr- 
ing  tax  to  pay  interest  on  rail- 
road-aid bonds 754 

Xioiiisiaiuu 

Aeti. 

1827,  March  16.    Act  of  Incorporation..  1018 

1«28,  Feb.  19.    Act  of  incorporation 1018 

1885,  March  31.    Refunding  bonds 1018 

1842.  Feb.  5.    Banlis 10l8 

1842,  March  7.    Banks 1018 

1842,  March  11.    Recording  mortgages.  1018 
1842,  March  14.     Liquidation  of  banks.  1018 

1848,  April  5.    Bank  assets 1019 

1847,  April  6.    Extending  bonds 1019 

1852.     Pledges 207 

1855.    Pledges 207 

1874,  March  21.   Pledge  of  growing  crop    470 

Oifdl  Code. 

Arts.  11, 15.    Notice  and  advertisement 

in  probate  proceedings 1060 

Art  502.    Resulting  trusts 1108 

Arts.  872,  878,  984,  985,  946,  988,  1095, 

1097,1167,1190.  Probate  iur. 

is(*iction  and  proceedings  1059,1060 

Art  2452.    \«^  lale 1107 

Art.  2506.    Breach  of  warranty 1108 

Arts.  2705,  2709.    Leases 470 

An.  8100.    Contract  of  pledge 207 

Arts.  8157, 8158.    Pledges 207 

Arts.  8217,  8218.    Privfieges 470 
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amended  trayene,  at  all  amcudmcnts  of  the 
traverse  should  be  filed  before  the  taking  of 
any  evidence.    Rev.  Stat.  U.  S.  g§  760,  761. 

4.  The  court  erred  in  holdlne  Uiat  under 
sections  751,  752  and  758  of  the  Revised  Stat- 
utes of  the  United  States,  or  under  any  other 
ItLWs  thereof,  It  had  Jurisdiction  or  authority 
under  the  state  of  facts  on  which  the  writ  of 
habeas  corpus  was,  in  this  case,  allowed  and 
executed,  to  allow,  issue  or  execute  said  writ 
for  the  purpose  of  delivering  the  relator  from 
the  custody  of  the  authorities  of  the  State  of 
Califomia,  or  for  interfering  with  said  cus- 
tody, or  so  in  any  wa}  hs  to  interfere  with  said 
custody. 

5.  Tne  court  erred  in  holding  that  the  act 
of  the  relator  in  killing  D.  8.  Terry,  under 
the  condition  disclosed  by  the  record,  was  an 
act  done  by  the  relator  in  his  official  chaructcr 
as  a  deputy  marshal  of  the  United  States,  in 
pursuance  of  a  law  of  the  United  States, 
within  the  meaning  of  section  758  of  the  Re- 
vised Statutes. 

In  regaid  to  the  assignments  of  errors  Nos. 
1,  2  and  8,  section  754,  Revised  Statutes, 
sa^-s  that  application  for  the  writ  of  habeas 
corpus  shall  be  made  by  complaint  in  writ- 
ing, signed  by  the  person  for  whose  relief  it 
is  intended,  and  that  the  facts  set  forth  in  the 
complaint  shall  be  verified  by  the  oath  of  the 
person  making  the  application.  Tloie  appli- 
cation for  this  writ  was  not  signed  by  Uie 
relator,  nor  sworn  to  by  him.  The  petitioner 
is  A.  L.  Parish,  and  not  David  Neagle,  and 
thepetition  is  sworn  to  by  Parish. 

The  amended  traverse  to  the  return  was  filed 
after  the  evidence  was  heard  and  should  have 
been  stricken  out.  The  testimony  aoid  proofs 
should  have  been  stricken  out,  being  intro- 
duced before  the  completion  of  the  issues, 
but  motions  for  these'  purposes  were  denied. 

Respondent  below  then  filed  a  demurrer  to 
the  amended  traverse,  but  the  court  decided 
the  whole  case  without  first  passing  on  the 
demurrer. 

We  concede  that  In  accordance  with  sec- 
tion 758,  Rev.  Stat.  U.  S. ,  the  writ  of  habeas 
corpus  may  extend  to  a  prisoner  in  jail,  if  he 
is  in  custody  for  an  act,  done  or  omitted  in 
pursuance  of  a  law  of  the  United  States,  or 
of  an  order,  process  or  decree  of  a  court  or 
Judffe  thereof,  or  it  in  custody  In  violation 
of  the  Constitution  or  of  a  law  or  treaty  of 
the  United  States.  But  we  maintain  that  the 
said  law  ''at  mentioned  in  section  758,  Rev. 
Stat,"  meant  ttatutory  law  and  Ita  necessary 
incidents. 

The  mat  question  involved  it  at  to  the 
proper  boundary  linet  between  Uie  national 
and  ttate  Jurisdiction. 

ib  parte  BovaU,  117  U.  6.  840  (20:  870), 
It  cited,  whi<£  it  to  the  effect  that  Congress 
hat  the  power  to  pass  all  laws  necessary  and 
proper  to  carry  into  execution  the  powers 
vested  by  the  Constitution  in  Uie  government 
of  the  united  States,  or  in  any  department 
er  offloer  thereof,  a  proposition  which  we  do 
not  gainsay.  The  power  to  pass  such  laws, 
and  ttie  non-exercise  of  such  power,  are  two 
yexy  diflesent  thinct.  We  concede  that  Con- 
great  may  patt  a  law  for  the  protection  of 
foe  Indfet^  the  federal  courtt  while  travel- 


ing  to  or  from  their  circuitt;  but  what  we 
maintain  it  that  Congress  has  not  passed  any 
such  law,  and  that  it  will  require  the  action  of 
Congress  before  any  such  protection  can  be 
furnished  bv  the  national  government  to  as  to 
oust  the  police  power  of  uie  States. 

But  the  case  of  Bob  parte  BoyaU  has  no  ap- 
plication to  the  case  at  bar,  for  in  Ex  parte 
BoyaU  there  was  a  constitutional  question 
involved,  whether  or  not  the  constitutional 
provision  against  impairing  the  obligation 
of  a  contract  wat  violated  bv  the  Act  of  the 
General  Assembly  of  Virginia. 

The  opinion  of  the  court  below  does  not 
claim  that  the  Statute  of  California  against 
murder  is  unconstitutional,  or  that  such  a 
statute  does  not  properly  appertain  to  tlie 
police  power  of  the  State ;  to  the  case  of  Ex 
parte  Awatt  and  the  case  at  bar  are  not  par- 
allel. Nor  docs  the  opinion  claim,  as  we  un- 
derstand it,  that  any  specific  provision  of  the 
Constitution  of  the  United  states  has  been 
infringed  by  U>e  arrest  apd  detention  of  the 
relator. 

The  next  case  cited  in  that  opinion  is  ^• 
bM'e  Caee,  100  U.  S.  892  (25:  ^).  This 
case  and  the  other  cases  where  indictments  had 
been  found  inv(>Ivcd  the  question  of  the  con- 
stitutionality of  certain  sections  of  title  26 
of  the  Revised  Statutes,  entitled  ''The 
Elective  Francliise,"  to  wit:  sections  2011, 
2016,  2017,  2021,  2022,  5515  and  5522.  These 
sections  relate  to  the  elections  of  mem- 
bers of  die  House  of  Reprcscnt'itives,  and 
were  an  assertion  on  the  part  of  Congress  of 
a  power  to  pass  laws  for  regulating  and 
superintending  Raid  elections.  The  question 
involved  was  Uie  constitutional  power  of 
Congress  to  make  such  regulations,  and  thit 
court  sustaihed  such  power.  In  that  case 
there  was  an  Act  of  Congress  against  ob- 
structing the  supervisors  of  elections  and  the 
marshals,  and  gWing  them  power  to  keep  the 
peace.  In  the  case  at  bar  Uiere  It  no  Act  of 
Congress,  as  we  contend,  nor,  if  we  understand 
tiie  opinion  of  the;  court  below,  is  it  contended 
that  there  it  an  Act  of  Congrcet  giving  Jurit- 
diction  to  the  federal  court  of  thit  case  of 
alleged  murder. 

The  next  case  cited  in  that  opinion  is  Ten* 
neeeee  v.  Datie,  100  U.  S.  257  (25 :  648) .  But 
that  case  and  this  are  entirely  different.  That 
case  was  removed  from  the  state  court  into 
the  federal  court  because  of  an  express  Act 
of  Congieas  bearing  on  the  subjects-sec  648, 
Rev.  Stat  The  prisoner,  who  was  a  deputy 
collector  of  internal  revenue,  was  indictea 
for  murder.  The  case  was  transferred  to  the 
circuit  court  under  the  provisions  of  the 
foregoing  Act.  A  motion  was  made  in  the 
circuit  court  by  the  Attorney-General  to  re- 
mand the  case  to  the  state  court,  on  the  ground 
that  the  federal  court  had  no  Jurisdiction. 
The  case  went  up  to  the  supreme  court  on  a 
certificate  of  division  of  opinion  between  the 
judges ;  and  yet  even  in  tuch  a  case  at  that, 
where  there  was  an  express  Act  of  Congress, 
two  of  the  judges  dissented,  Mr.  Juetiee  Clif- 
ford and  Mr,  Juetiee  Field.  The  dissenting 
opinion  holds  that  even  In  a  case  of  an  in- 
dictment against  a  citizen  of  the  State  for 
murderinff  the  revenue  officer  whU^  engaged 
in  the  dMcharge  of  hit  official  duties.,  the 
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circait  court  would  not  have  jurisdiction, 
under  the  existing  laws,  to  tiy  and  sentence 
the  offender,  for  tne  reason  that  the  offense  is 
not  defined,  and  there  is  no  Act  of  Congress 
glTing  jurisdiction.  Although  this  decision 
was  rendered  in  1870,  yet  Congress  has  never 
jet  passed  any  law  regulating  the  mode  of 
procedure  in  a  case  where  a  federal  officer  is 
indicted  for  the  violation  of  a  state  law,  and 
the  case  is  removed  to  the  federal  court,  and 
to  be  tried  there.  Hie  majority  opinion  in 
that  case  is  based  entirely  upon  a  s^f]^ific  Act 
of  Congress,  in  relation  to  a  particular  sub- 
ject, the  revenue  of  the  United  States,  to  wit : 
sec  648,  Rev.  Stat. 

We  claim  that  there  is  no  statute  of  the 
United  States  which  expressly  or  bv  necessary 
implication  gjave  any  authority  for  the  re- 
lator to  commit  the  homicide  in  question,  so 
that  this  act  could  become  a  matter  of  federal 
condxance. 

The  next  case  cited  in  the  opinion  of  the 
court  below  is  Ex  parte  Jenkins^  2  Wall.  Jr. 
580.  Tliis  case  can  have  no  sifipificance  here 
on  this  inquiry.  In  that  case  there  were  both 
a  statute  of  the  United  States  and  a  process 
issued  thereunder  by  a  United  States  judffe. 
Judge  Kane  says :  '^I  am  called  upon  to  in- 
quire whether  officers  are  or  are  not  impris- 
oned for  acts  done  by  them  in  pursuance  of 
law  or  process,"— referring  to  the  Act  of  1850 
and  the  warrant  issued  by  the  federal  author- 
ities thereunder.  The  writ  of  habeas  corpus 
was  awarded  under  a  section  of  the  Act  of 
Congress  of  March,  2,  1888,  which  is  substan- 
tially the  same  as  sec.  758,  Rev.  Stat. 

The  next  case  referred  to  in  the  opinion  is 
Bt  parte  Bdbineon,  6  McLean,  855.  A  peti- 
tion and  affidavit  of  Hiram  H.  Robinson, 
marshal  of  the  United  States,  stated  that  he 
was  imprisoned  under  the  order  of  the  Hon- 
orabU  Judge  Parker,  one  of  the  judecs  of  the 
Court  of  Common  Pleas  for  the  Gounty  of 
Hamilton,  for  the  performance  of  his  duty 
as  marshal,  under  process  signed  by  a  com- 
missioner of  the  United  States,  and  prayed 
for  a  writ  of  habeas  corpus.  He  was  ais- 
diarged,  because  what  he  did  was  authorized 
by  the  Fugitive  Act  of  1850. 

The  next  case  cited  in  the  opinion  is  United 
Statee  v.  Jailer  cf  FhyeUe  County,  2  Abb.  U. 
8.  870.  This  is  a  case  where  a  deputy  mar- 
shal was  assisted  by  Roberts  in  endeavoring 
to  serve  process  upon  one  Call,  who  was 
charged  with  crimes  under  the  Internal  Rev- 
enue Laws,  and  who  was  killed  by  Roberts. 

The  next  case  cited  in  the  opinion  of  Uie 
lower  court  is  Be  Fanuep,  2  Flipp.  451. 
The  prisoner,  while  in  the  discharge  of  his 
duty  as  deputy  United  States  marshal,  killed 
one  Joseph  Liehtfoot.  For  that  he  was  ar- 
rested, and  held  by  the  state  officers.  The 
officer  had  in  his  possession  a  warrant  for  the 
arrest*  of  Lightfoot  at  the  time  of  the  homi- 
dde ;  Lightfoot  had  declared  that  he  would 
not  submit  to  an  arrest ;  had  reason  to  ^ow 
that  the  officer  came  there  to  arrest  him,  and 
had  a  warrant,  and  his  conduct  was  such  as 
to  imperil  the  life  of  the  officer.  Judge  Bal- 
lard discharged  the  marshal. 

The  next  case  cited  is  Be  JMU,  8  Blatchf . 
167.  which  involved  certain  statutes,  whereby 
the  po^er  of  disdiarging  from  service  in  tli^ 
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army  of  the  United  States  minors  under  thjs 
age  of  eighteen  years  is  taken  away  from  the 
courts,  and  is  confided  wholly  to  the  Secretary 
of  War.  The  petitioner.  General  Neill,  re- 
fused to  produce  the  body  of  an  enlisted  sol- 
dier  before  a  state  judge,  and  was  discharged 
by  Mr.  Juetiee  Blatchlord,  on  the  basis  of 
these  statutes  and  the  statutes  in  relation  to 
the  writ  of  habeas  corpus. 

The  next  case  cited  »  Be  Harrand,  1  Abb. 
U.  S.  140,  where  a  commander  in  the  army 
of  the  United  States  made  returns  to  a  writ 
of  habeas  corpus  issued  by  a  state  court, 
showing  that  he  held  the  petitioner  as  a  re- 
cruit in  the  army,  and  pursuant  to  laws  of 
the  United  States  rec:ulating  enlistments. 
The  state  court  directed  the  recruit  to  be  dis- 
charged. The  officer  refused  to  discharge' 
him,  and  was  committed  for  contempt.  «7u(@« 
Ballard,  on  habeas  corpus,  discharged  him, 

The  next  cose  cited  is  Electoral  College  of 
South  Carolina,  1  Hughes,  571.  The  con- 
clusion of  Judge  Bond's  opinion  will  suffi- 
ciently explain  the  case.  Ht  says  that  **  the 
state  board  of  canvassers  were  acting  in  offi- 
cial capacity ;  or,  in  other  words,  in  pursu- 
ance of  a  law  of  the  United  States;  and 
therefore,  if  anyone  disturbs  them  in  the 
exercise  of  their  functions,  they  are  entitled 
to  the  protection  of  the  courts  of  the  United 
States.* 

Thus,  it  will  be  seen  that  in  all  these  cases 
cited  in  the  opinion  of  the  court  below,  some 

S revision  of  the  C(Aistitution  of  the  United 
tates  was  violated,  or  some  statute  of  the 
United  States,  or  some  order  or  process  of  a 
ludge  or  court  of  the  United  States,  and  for 
this  reason  the  petitioner  was  discharged 
from  arrest. 

But  the  lower  court  assumes  to  draw,  a  dis- 
tinction between  a  law  of  the  United  States 
ttod  a  statute  of  the  United  States,  and  claims 
that  a  law  of  the  United  States,  even  in  the 
case  of  an  alleged  murderer,  may  include 
more  than  the  statutes  of  the  XJnited  States. 

But  the  lower  court  is  confronted  with  a 
formidable  array  of  authorities  and  opinions 
in  opposition  to  its  view.  The  Constitution 
itself  confers  on  Congress  the  authority  to  pass 
idl  laws  necessary  and  proper  to  carry  into 
execution  the  powers  expressly  granted.  Art 
1,  sec.  8,  clause  18.  The  President  of  the 
United  States  sayB  in  his  late  message  to  Con- 
gress :  **!  recommend  that  more  demiite  pro- 
vision be  made  by  law,  not  only  for  Che  pro- 
tection of  federal  officers,  but  for  a  full  6iai 
for  such  cases  in  the  United  States  courts.* 
''The  duty  of  protecting  its  officers,  as  such, 
and  punishing  those  who  assault  them  on 
account  of  their  official  acts,  should  not  be 
devolved,  expressly  or  by  acquiescence,  upon 
local  authorities. "  Why  does  the  President 
of  the  United  States,  who  is  charged  with 
the  du^^  of  seeing  that  the  laws  of  the 
United  States  are  executed,  recommend,  after 
citing  this  very  case  of  homicide  here  in 
question,  that  more  definite  provision  be 
made  by  law  for  the  protection  of  federal 
officers? 

In  the  celebrated  case  of  Unit^  Statee  ▼. 
Ouiteau,  1  Mackey,  588,  Mr.  JutHee  James, 
delivering  the  opinion  of  the  court,  says: 
''We  find  nothing  in  the  statute,  as  we  hav* 
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found  nothing  la  the  common  law,  which 
indicatcB  that  an  act  la  not  murder  in  a  par- 
ticular place,  because  the  consequences  of 
that  act  nappened  in  some  other  place.  If 
the  act  of  we  offender  achieves  murder,  tiien 
that  act  is  murder ;  and  if  that  act  is  done  in 
the  place  designated,  then,  in  contemplation 
of  tnis  statute,  the  offender  commits  there  the 
crime  of  murder." 

Mr.  Juftice  Cox,  in.his  opinion  upon  the 
Jurisdictional  question  in  the  same  case,  8a3rs : 
^The  offense  we  are  now  dealing  with  is  not 
an  offense  against  the  United  States,  except 
in  consequence  of  its  having  been  committed 
on  territory  under  exclusive  federal  jurisdic- 
tion. If  committed  in  a  State,  it  would  have 
.  been  an  offense  against  the  State."  The 
Judge  accordingly  holds  that  the  murder  of 
a  I^ident  of  tl^  United  States,  who  was 
charged  with  the  duty  of  seeing  that  the 
laws  are  executed,  was  not  an  offense  against 
the  United  States.  He  sa3rs,  further,  that  it 
is  elementary  law  that  the  Jurisdiction  of  the 
circuit  courts  over  crime  is  statutory  only. 
Counsel  on  both  sides  admitted  that  our  con- 
tention is  ripht. 

The  Constitution  of  the  United  States  seems 
to  have  settled  the  question  we  are  now  dis- 
cussing beyond  any  peradventure,  in  defining 
what  uiall  constitute  the  supreme  law  of  the 
land:  *'This  Constitution,  and  the  laws  of 
the  United  States  which  shall  be  made  in  pur- 
suance thereof,  and  all  treaties  made,  or  which 
shall  be  made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of 
the  land."  It  will  be  observed  that  the  laws 
referred  to  are  such  laws  as  shall  be  made, 
using  the  future  tense,  in  pursuance  of  the 
Constitution;  not  the  common  law,  or  any 
other  existing  system  of  laws  at  Uie  time  of 
the  adoption  of  the  Constitution. 

By  the  adoption  of  the  Tenth  Amendment, 
the  States,  as  to  their  reserved  powers,  to 
whidi  belong  their  Judicial  department  and 
their  police  power  "are  as  independent  of  the 
general  government  as  that  government, 
within  its  sphere,  is  indepenctent  of  Uie 
States." 

The  various  statutes  which  have  been 
passed  by  Congress,  giving  the  United  States 
courts  jurisdiction,  only  make  our  conten- 
tion the  stronger,  on  the  principle  that  the 
expression  of  the  one  thing  is  the  exclusion 
of  the  other  thing. 

In  support  of  this  contention,  we  cite  also 
the  dissenting  opinions  of  Mr.  Juttiee  Clif- 
ford and  Mr.  JUMHoe  Field,  in  Tennessee  v. 
Davie,  eupra;  3t  parte  Virginia,  100  U.  S.  849 
(25 :  680) ,  and  Virginia  v.  Bivee,  100  U.  S. 
836  (25 :  675),  in  which  last  named  case  Mr. 
Jtutiee  Field  says :  **  Murder  is  not  an  offense 
against  the  United  States,  except  when  com- 
mitted on  an  American  vessel  on  the  hiffh 
seas,  or  in  some  port  or  harbor  without  the 
Jurisdiction  of  the  State,  or  in  the  District 
of  Columbia,  or  In  the  Territories,  or  at  other 
places  where  the  national  government  has  ex- 
clusive JurisdictioD.  The  offense  within  the 
limits  of  a  State,  except  where  iurisdiction 
has  been  ceded  to  the  United  States,  is  as 
much  bevond  the  iurisdiction  of  these  courts 
as  though  it  had  been  ooinmitted  on  another 
continent." 
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In  Etparte  Oroueh,  112  U.  8.  179  (28 :  690), 
Mr.  OJUtf  Justice  Waite  says:  "If  a  prisoner 
is  in  the  custody  of  a  state  court  of  competent 
iurisdiction,  not  ille£[allv  arreted,  he  cannot 
be  taken  from  that  jurisdiction  and  discharged 
on  habeas  corpus  issued  by  a  court  of  the  Unit- 
ed States,  simply  because  he  is  not  guilty  of 
the  offense  for  which  he  is  held. "  **  The  office 
of  a  writ  of  habeas  corpus  is  neither  to  cor- 
rect errors,  nor  to  take  the  prisoner  away  from 
the  court  which  holds  him  for  trial,  for  fear, 
if  he  remains,  they  mav  be  committed.  Au- 
thorities to  this  effect  in  our  reports  are 
numerous.  BxparU  Watkins,  28  U.  S.  8  Pet. 
202  (7 :  658)  ;  m  parte  Lange,  85  U.  S.  18 
Wall.  168,  166  (21 :  872,  875)  ;  iZfe  parte 
Parks,  98  U.  S.  18,  28  (28  787,  788)  ;  ^ 
parte  Biebold,  100  U.  S.  871,  874  (25 :  717.  718)  ; 
M  parte  Virgima,  100  U.  S.  SS^,  843  (25 : 
676,  678)  ;  Bt  parU  Botdand,  104  U.  S.  604, 
612  (26 :  816,  864)  ;  JSx  parte  Owiis,  106  U. 
S.  871,  875  (27 :  282,  285)  ;  iSc  parU  Tar- 
fnvugh,  110  U.  S.  651,  658  (28:  274)." 

In  the  case  of  Osbom  v.  u.  8.  Bank,  22  U. 
S.  9  Wheat.  865  (6:  234).  what  Chitf  Justice 
Marshall  says  is  always  limited  by  the  fact 
that  there  is  an  Act  of  Congress  on  the  sub- 
ject. 

But  in  this  case  there  is  no  Act  of  Congress 
which  can  be  appealed  to  in  aid  of  the  juris- 
diction of  the  circuit  court. 

The  simple  fact  that  petitioner  was  a  deputy 
United  States  marshal  at  the  time  he  shot 
makes  no  difference.  He  had  no  process ;  he 
had  committed  an  offense  over  which  the  state 
court  had  Iurisdiction,  and  which  was  defined 
and  punishable  under  state  laws.  It  was  not 
committed  in  the  exclusive  jurisdictions} 
limits  of  the  United  States,  nor  is  any  case 

S resented  involving  the  infraction  of  the 
institution  of  the  United  States  thereunder. 

Judge  Story  says  (2  Story,  0>nst.  §  1647) 
that  ^ cases  arising  under  the  laws  of  the 
United  States  are  such  as  ^w  out  of  the 
legislation  of  Coneress,  within  the  scope  of 
their  constitutional  authority,  whether  they 
constitute  the  right,  or  privilege,  or  claim, 
or  protection,  or  defense  of  the  party,  in 
whole  or  in  part,  by  whom  they  are  asserted. " 
Where  are  those  laws  as  applicable  to  the  case 
at  bur? 

In  the  case  of  the  United  States  v.  Bevans, 
16  U.  S.  8  Wheat.  336  (4 :  404).  Cliff  Justice 
Marxian  savs:  **The  jurisdiction  of  a  State 
is  co-extensive  with  its  territory ;  co-extensive 
with  its  legislative  power." 

Our  position  is  fully  covered  by  the  case 
of  Bk  parte  Yarinwigh,  110  U.  8.  650  (28 : 
276),  where  the  court  says:  •'Ongress  was 
slow  to  pass  laws  protecting  officers  of  the 
government  from  personal  injuries  inflicted 
while  in  discharge  of  their  official  duties 
within  the  States.  Hiis  was  not  for  w^mt  of 
power,  but  because  no  occasion  had  arisen 
which  required  such  legislation,  the  remedies 
in  the  state  courts  for  personal  violence  hav- 
ing proved  sufficient."  w 

ThB  stress  of  the  argument  of  the  learned 
court  below,  in  support  of  its  opinion,  ia  that 
the  United  States  marshal,  in  this  case,  was 
simplv  preserving  the  national  peace;  that 
in  oofng  so  he  was  authorized  by  the  c^se  of 
St  parU  aiAold,  100  U.   8.  871   (25:   717)  ; 
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787,  788,  ReT.  Stat.,  in  regard  to  the 
powers  and  duties  of  mar^ls;  sec.  862,  in 
regard  to  the  powers  and  duties  of  the  Attor- 
ney-General, and  certain  common-law  powers. 

As  to  the  8iebM  Ocue:  The  indictmentg 
upon  which  Siebold  and  others  were  severally 
tried,  oonyicted  and  sentenced  by  the  Circuit 
Court  for  the  District  of  Maryland,  were 
framed  partly  under  sec  5515  and  partly 
under  sec  5582  of  the  Revised  Statutes  of  the 
United  States;  and  the  principal  questions 
raised  by  the  application  for  a  writ  of  habeas 
corpus  were,  whether  those  sections,  and  cer- 
tain sections  of  the  Revised  Statutes  relating 
to  the  elective  franchise,  including  sec  2022, 
requiring  the  marshal  and  his  deputies  to  keep 
the  peace,  are  within  the  constitutional  power 
of  Congress  to  enact  -^ 

The  ISiebold  (kue  does  not  help  the  opinion 
of  the  lower  court,  for  in  the  Siebold  Case  there 
was  an  express  statutory  mandate  on  the 
marshals  to  keep  the  peace  at  a  congressional 
election. 

The  opinion  of  the  court  below  also  relies 
on  sees.  787,  788,  Rev.  Stat.  Now,  under 
flection  787.  the  marshal  must  attend  the  court 
when  sitting,  not  when  the  court  is  not  sit- 
ting, and  throughout  his  district  he  must  ex- 
ecute all  lawful  precepts  directed  and  given 
to  him  under  the  authority  of  the  United 
States.  The  marshal  had  not  any  warrant  at 
the  time  of  the  homicide,  was  not  endeavor- 
ing to  make  any  arrest,  and  no  precept  of  any 
kind  was  given  to  him.  And  in  regard  to 
sec  788,  which  provides  that  marshals  and 
their  deputies  in  each  State  shall  have  the 
aame  powers  as  sherifib  and  their  deputies  in 
8uch  state,  yet  it  is  only  in  executing  the 
laws  of  the  United  States  that  they  have  such 
powers. 

But  the  judges,  in  their  opinion,  appeal  to 
the  provision  of  the  Constitution  that  the 
President  ''shall  take  care  that  the  laws  shall 
be  faithfully  executed,**  and  to  the  inherent 
powers  of  the  federal  government. 

In  Ex  parte  Merryman,  Taney,  C.  C.  246, 
the  chief  iustice  says:  "The  government  of 
the  United  States  is  one  of  delegated  and 
limited  powers;  it  derives  its  existence  and 
authority  altogether  from  the  Constitution, 
and  neiUier  of  its  branches,  executive,  legis- 
lative or  Judicial,  can  exercise  any  of  Uie 
powers  of  government  beyond  those  specified 
and  grantea. 

The  case  of  KendaU  v.  U.  S.,  87  U.  S.  \2 
Pet.  611  (9:  1215),  is  also  in  pOiUt.  Says 
the  court:  "To  contend  that  the  obligation 
Imposed  on  the  President  to  see  the  lawsj 
faithfully  executed  implies  a  power  to  forbid 
their  executioh,  is  a  novel  conf;tnictinn  of  the 
Constitution,  and  entirely  Inadmissihle.** 

We  cite  also  Be  Kemp,  16  Wis.  8»1.  The 
President's  duty  to '  'take  care  that  the  laws  shall 
he  faithfully  executed,"  presupposes  tbe  exist- 
eooe  of  tbe  laws;  not  that  he  shall  assume  the 
prerogative  of  a  co-ordinate  branch  of  the  gov- 
ernment, tbe  legislative,  enact  them  himself, 
and  then  take  care  that  they  shall  be  faithfully 
executed.  So  the  Attorney-General  of  the  Unit- 
ed States,  even  if  acting  with  the  approval  of  the 
President,  cannot  prescribe  new  duties  for  the 
United  States  marshals;  his  superintendence  is 
ttmited  to  the  manner  of  discharging  their  re- 
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spective  duties,  the  dutfes  being  dflAaed  hf 
law. 

We  cite  also  Tracy  y.  SwarHoout,  85  U.  8. 10 
Pet.  94  (9:  859);  Little  v.  liwrrmne,  6  U.  8.  2 
Cranch,  179  (2:  246);  QeUton  y.  H^ft,  16  U.  S. 
8  Wheat.  881  (4:  402). 

It  is  claimcKl  also  \xj  the  court  below  that 
there  is  a  common  law  which  maybe  appealed 
to  in  this  case.  But  is  there  any  common  law 
for  the  United  States  as  appucable  to  this 
case? 

In  the  case  of  Penneyltania  v.  Wheeling* 
Bridge  Go,,  54  U.  S.  18  How.  568  (14:  268).  the 
court  says:  "It  is  admitted  that  the  federal 
courts  have  no  Jurisdiction  of  common-law  of- 
fenses, and  that  there  is  no  abstract  pervading 
principle  of  common  law  of  the  Union  under 
which  we  can  take  Jurisdiction. 

In  Wheaton  v.  Peters,  83  U.  S.  8  Pet  658  (8: 
1080),  the  court  savs:  '*The  common  law  oomd 
be  made  a  part  of  our  federal  system  only  by 
legislative  adoption." 

In  Ex  varte  BoUman,  8  U.  S.  4  Cranch,  98 
(2:  561),  kr.  Chief  Justice  Marshall  savs:  "As 
preliminary  to  any  investigation  of  the  merits 
of  this  motion,  this  court  deems  it  proper  to 
declare  that  it  disclaims  all  Jurisdiction  not 
given  by  the  Constitution  or  by  the  laws  of  the 
United  States." 

Mr,  C/iitf  Jvstice  Marshall  says:  "To  en- 
able the  court  to  decide  on  such  questions,  the 
power  to  determine  it  must  be  given  by  written 

The  police  power  is  an  inherent  power  with 
the  Slates,  which  they  cannot  surrender  or  ab- 
dicate, and  which  cannot  be  taken  away,  al- 
though Congress  may  establish  police  regula- 
tions also;  but  their  operation  must  be  confined 
to  the  subjects  over  which  it  is  given  control 
by  the  Constitution  of  the  United  States.  The 
whole  domain  of  the  criminal  law  comes  under 
this  power. 

As  to  the  extent  of  thepolice  powers,  we  cite 
Bartemeyer  v.  Ima,  85  U.  S.  18  Wall.  129  (21: 
929);  Mugler  v.  Kansas,  128  U.  S.  62^-657(81: 
205-209);  PomU  v.  Pennsylvania,  127  U.  S. 
678  (82:  258);  Barhier  v.  ConnoUy,  113  U.  8. 
27  (28:  928). 

Messrs,  Samuel  SheUabarger  and  J.  M.  Wil- 
son also  filed  a  brief,  making,  amoug  others,  the 
following  points  for  appellant: 

If  the  habeas  corpus  order  can  deliver  the 
relator  from  prosecution  under  the  laws  of 
California,  in  uie  courts  of  California,  then  it 
exempts  him  from  all  liability  to  trial  any- 
where. 

BeCoy,12nV,Q,  752  (82:  278). 

The  courts  of  the  United  States  have  no 
criminal  JurisiHction,  within  the  body  of  the 
States,  except  such  as  is  given  to  them  by  the 
statutes  of  the  United  States. 

Coolcy.  Const.  Lhn.  (4th  ed.)  24;  U,  8,  v. 
Hudun,  11  U.  8.  7  Cranch,  82  (8:  259);  U,  8, 
y.  HaU,  98  U.  8.  845  (25:  180);  U.  8.  v.  Cool^ 
idge,  14  U.  8.  1  Wheat.  416  (4:  125);  /Kr  parts 
Crane,  80  U.  8.  5  Pet.  204,  210  (8:  97);  U.  8. 
V.  Eekford,  73  U.  S.  6  Wall.  488  (18: 922);  U,  8. 
y.  Beese,  92  U.  S.  216(28:563);  U.  8,  v.  Coolidge, 
1  Gall.  495;  Baker  v.  Biddle,  1  Baldw.  406;  U. 
8.  y.  Wilson,  8  Blatchf.  488;  The  Neil  Cochran 
1  Brown,  Adm.  164:  Morrison  y.  Hadley,  i 
Dill.  284;  U,  S.  v.  TerrelJIemp.  412;  Be  Mea- 
dor,  1  Abb.  U.  8.  824;  U.  8.  y.  M&w  Be^ord 
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K 1  Woodb.  A)L 486.488,  440» 448;  U. 8. 
V.  JDiii'kSe,  McAll.  WU  XT.  8.  f.  Plumer,  8  Cliff. 
56;  U,  8.Y.  BewM,  16  U.  8.  8  Wheat  886  (4: 
404);  Mclntyre  ▼.  Wood,  11 U.  8. 7  Craucb,  604 
(8:  420):  Tennmee  y.  Davis,  100  U.  8.  282  (25: 
666);  a.  8.  ▼.  BK«(m,  108  U.  8.  206  (27:  700). 

A  party  who  aeU  up,  in  a  trial  under  a  state 
law,  an  exemption  claimed  under  a  federal  law, 
cannot,  in  aaserUngsuch  exemption,  support  It 
upon  the  around  Uiat  he  apprehends  that  he 
would  not  M  tried  fairly  in  the  state  court. 

BxparU  Oroueh,  112  U.  8.  178  (28:  600). 
*  If  a  prisoner  is  in  custody  of  a  state  court  of 
competent  Jurisdiction,  not  illegally  asserted, 
be  cannot  be  taken  from  that  jurisdiction  and 
discharged  on  habeas  corpus  issued  by  a  court 
of  the  United  States,  simply  because  be  is  not 
guilty  of  the  offense  for  which  he  was  held. 

Ex  parte  Watkint,  28  U.  8. 8  Pet.  202  (7: 658); 
Ex  parte  Lange,  85  U.  8.  18  Wall.  168. 166  (21: 
»72,  875);  Ex  parte  Parke,  98  U.  S.  18-23  (28: 
787.  78§);  Ex  parte  fiwftoW,  100  U.  S.  871,  874 
(25:  717.  718);  Ex  parte  Virginia,  100  U.  8. 
aa9,  848(25:  676.  678);  Ex  parte  Boteland,  104 
U.  8.  604,  612  (26: 861,  864):  Ex  parte  Curtis, 
106  U.  8.  871,  875(27:  282.  235);  Ex  parte  Tar- 
bfough,  110  U.  8.  651,  658  (28:  274):  Ex  parte 
Wildenhus,  28  Fed.  Rep.  024,  120  U.  8.  1  (80: 
565);  U,  8.  y.  Jailer^  Fayette  County,  2  Abb. 
U.  8.  266;  Ka^le,  Contempts,  %  22;  Et  parte 
Bobinson,  86  U.  8.  10  WaU.  505,  512  (22:  205, 
208). 

JHr.  W.  H.  H.  Miller*  Atty-Oen,,  for  ap- 
pellee: 

Under  section  751  of  the  Revised  Statutes, 
authorizing  the  circuit  court  to  issue  writs  of 
habeas  corpus,  the  petitioner,  being  restrained 
of  his  liberty,  as  he  claims,  in  yiolation  of  the 
Constitution  and  laws  of  the  United  States,  was 
entitled  to  demand,  upon  fliinff  a  proper  peti- 
tion, that  a  writ  issue  aa  a  writ  or  right,  and 
that  the  court  determine  whether  he  was  thus 
unlawfully  restrained  of  his  liberty.  Section 
768  does  not  attempt  to  limit  the  right  of  the 
court  to  issue  the  writ  in  any  case  covered  by 
the  Constitution:  that  is,  in  any  case  arising 
under  the  Constitution  or  laws  of  the  United 
States. 

A  prisoner  in  custody  for  an  act  done  or 
omitted,  in  pursuance  of  a  law  of  the  Unit^ 
States,  or  oian  order,  process  or  decree  of  the 
court  or  Judse  thereof,  is  in  custody  in  viola- 
tion of  the  Constitution  of  the  United  States. 

The  question  is  whether  the  petitioner,  I^- 
gle,  arrested  by  the  officer  of  the  State  of  Call- 
lomia  for  taking  the  life  of  David  8.  Terry,  in 
defense  of  the  me  of  Mr.  Justice  Field,  was  in 
custody  in  violation  of  the  Constitution  and 
laws  or  the  United  States. 

First,  It  was  the  right  and  doiyof  the  Ex- 
ecutive Department  (»  the  United  States  to 
guard  and  protect,  at  every  hazard,  the  life  of 
a  federal  Judge  in  the  discharge  of  his  high 
duties. 

Cohnu  y.  Virginia.  19  U.  8.  6  Wheat  884, 
887  (6:  286, 287);  Martina.  Hunter,  14  U.  8. 1 
Wheat  868  (4:  111);  diSboUCs  Case.  100  U.  8. 
871  (25:  717);  !Pennessee  v.  Davis,  100  U.  8.  257 
(25:  648);  As  pasie  Tarbreu^  110  U.  B.  651 
(28:27^ 

When  hw  the  Cooatltotloo  the  Pmident  is 
Invested  with  the  executive  power  of  the  nation, 
and  wtai  that  loftnuDent  eojolas  upon  him 
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that  he  shall  "take  care  that  the  laws  foe: faith- 
fully executed,"  it  confers  upon  him  all  power 
reasonably  incident  to  the  exercise  of  the  exec- 
utive function,  and  necessary  to  the  vindica- 
tion and  enforcement  of  the  laws,  which  hoa 
not  been  withheld  from  him  bv  the  Constitu- 
tion; and  the  powers  so  granted  in  the  Coosti- 
tutibn  CoDgress  neither  has,  nor  has  claimed  to 
have,  the  right  to  abrogate. 

So,  when  the  Constitution  grants  the  ludicial 
power  to  the  supreme  court,  and  such  inferior 
courts  as  may  be  organized  by  law,  these  courts 
are  invested  with  the  general  Judicial  powers 
possessed  by  courts  in  common-law  systems  of 
judicature  at  the  time  the  Constitution  was 
framed. 

Ex  parU  8UhM,  100  U.  8.  895, 806  (25:  726). 

8eeond,  It  was  and  is  the  duty  of  the  Judi- 
cial Department  of  the  government  to  sit  in 
Judgment  on  the  cooduct  of  the  deputy  mar- 
shalin  the  discharge  of  his  duty;  and  if,  upon 
inquiry,  it  is  founa  that  he  dia  not  exceed  his 
functions,  then  it  is  the  duty  of  the  national 
Judiciary  to  vindicate  and  protect  such  execu- 
tive officer  against  the  claims  of  any  other 
power  whatsoever. 

Cohens  v.  Virginia,  19  U.  8.  6  Wheat  885 
(5:  286);  Ahleman  v.  Booth,  62  U.  8.  21  How. 
506  (16:  169);  MeCuiloch  v.  Maryland,  17  U.  8. 
4  Wheat  481  (4: 607);  Weston  v.  Charleston,  27 
U.  8.  2  Pet  449  (7:  481);  Collector  v.  Day,  78 
U.  8.  11  WaU.  118  (20:  122);  Dobbins  v.  Erie 
County  Comrs.  41  U.  S.  16  Pet  435  (10:  1022). 

Section  648  of  the  Revised  Statutes,  provid- 
ing for  the  Issuance  of  writ  of  habeas  corpus 
eum  causa,  aod  the  removal  from  state  to  fed- 
eral courts  of  prosecutions  instituted  against 
revenue  officers  and  officers  acting  under  Regis- 
tration Laws,  and  providing  for  the  trial  of  such 
cases  in  the  federal  courts,  is  a  clear  assertion 
of  this  power. 

Tennessu  v.  Davis,  100  U.  8.  257  (25:  648). 

The  same  assertion  of  authority  is  found  in 
the  EnroUment  Act  (18  Stat  p.  8.  sec.  12). 

U,  8.  V.  Oleason,  1  Woolw.  75.  128. 

The  Circuit  Court  for  the  Northern  District 
of  California  had  the  right  to  discliarge  the  p^ 
tidonerupon  habeas  corpus  4o  the  first  instance. 

ExparU  BoyaU,  117  U.  8.  241  (29:  868);  Em 
parte  Fonda,  117  U.  8.  516  (20:  994);  Wilden- 
At/f*  Case,  120  U.  6.  1  (80:  565);  BotiUer  y. 
Domingues,  180  U.  a  288  (82:  926);  Ex  parte 
Bridges,  2  Wooda,  428;  Ex  parte  MeCardle,  78 
U.  8.  6  Wall  825  (18:  817);  U.  8.  v.  Jailer  of 
Fayette  County,  2  Abb  U.  S.  265;  Virginia  Cou- 
po/t  Cases,  114  U.  8. 270, 202, 203(29: 185,  198) 
Tennessee  v.  Davis,  100  U.  8.  257  (25:  648) 
Martin  y.  Hunter,  14  U.  a  1  Wheat  868  (4 
111). 

Numerous  cases  involving  the  right  of  the 
United  States  courts  to  discharge  by  habeaa 
corpus  persons  from  the  custody  of  the  offlcera 
of  tne  state  courts,  on  a  charge  of  murder,  have 
been  decided  at  circuit,  all  supporting  the  Juris- 
diction of  the  United  States  oouru  hi  the 
premisea. 

Ex  parte  Jenkins,  2  Wall.  Jr.  521;  Exvarie 
Robinson,  6  McLean.  855:  U,  8.  v.  Jauer  of 
Fayette  County,  2  Abb.  U.  8.  265;  Be  Bameey, 
2  Flipp.  451;  RsNeiU,  SBlatchf.  167;  Be  F^r^ 
rand,  1  Abb.  U.  8.  140;  Electoral  College  of 
8ou$k  Oarolina,  1  Hughes,  571;  Be  Hurst,  2 
Flipp.  510. 
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It  WM  the  duty  of  tlieExecutiye  Department 
€f  the  United  States  to  guard  and  protect,  at 
loy  baaard,  the  life  of  Mr.  Justice  Field  in  the 
diacharge  of  bia  duty: 

Because  such  protection  la  essential  to  the  ex- 
iatence  of  the  goTemment. 

Because  it  is  enjoined  upon  the  President,  as 
the  executive,  he  being  required  to  take  care 
that  the  laws  be  faith  fully  executed.  The  mar- 
shal was  merely  the  hand  of  the  executive,  and 
unless  protected  by  the  marshals  the  courts 
and  judges  have  no  protection. 

It  was  the  duty  of  the  judiciary,  having  been 
thus  protected  by  the  Executive  Department. 
to  sit  in  judgment  uf>on,  and  to  vindicate,  the 
officer  of  the  Executive  Department,  if  inno- 
cent, in  the  discbarge  of  his  duty: 

Because  such  authority  in  the  federal  judi- 
cimrv  Is  essential  in  principle  to  the  existence 
of  the  nation. 

Such  authority  Is  amply  sustained  by  decis- 
ions of  this  court. 

The  writ  of  habeas  corpus  in  this  case  was  a 
writ  of  right. 

The  petitioner  being  in  custody,  by  reason 
of  an  act  done  in  the  discharge  of  his  duty  to 
the  federal  government,  had  the  absolute  nght 
to  its  protection  and  to  be  heard  and  discharged 
at  once.  The  case,  within  the  decisions  of  this 
court,  was  a  case  of  "urji^ency,"  and  the  circuit 
court  had  no  discretion  in  the  premises. 

Me»aT%,  Joseph  H.  Choate  and  Jamu  0. 
Carter,  also  for  appellee:  , 

The  true  function  and  office  of  the  writ  of 
habeas  corpus  provided  by  the  several  statutes 
amendatory  of  sec.  14  of  the  Jadiciary  Act  of 
1789,  and  now  embodied  in  sec.  763  of  the  Re- 
vised Statutes,  is  not  confined  to  what  it  was 
at  common  law,  but  necessarily  devolves  the 
power  upon  the  federal  court  or  judge,  in  in- 
quiring into  the  cause  of  restraint  of  liberty,  to 
bear  and  determine  the  facts  and  the  law  which 
constitute  the  petitioner's  cause  of  justification, 
bv  federal  authority,  of  the  act  done,  or  of  a 
violation,  by  his  continued  custody,  of  the  Fed- 
eral Constitution,  law  or  treaty,  or  of  privilege. 
etc,  by  the  Law  of  Nations,  and  to  discharge 
the  petitioner  from  custody,  if  such  Is  maae 
oat,  and  to  remand  him  if  not 

Church,  Habeas  Corpus,  §  221,  p.  272;  Cong. 
Globe,  2d  Sees.  27th  Cong.  p.  444;  Id.  App. 
pp.  541,  657;  Eft  parU  Jenktm,  2  Wall.  Jr. 
526;  Tenne$9e6  v.  DavU,  100  U.  8. 267  m-,  648); 
ThomoM  V.  Orossin,  6  Pa.  L.  J.  328;  JBx  parte 
Bodinean^  6  McLean,  855,  4  Am.  L.  R^.  617: 
U.  8,  V.  JUbfiiiL  2  Am.  L.  'Reg.  848;  Be  Me- 
Donald,  9  Am.  U  Re^.  662;  U,  8.  v.  Jailer  qf 
Fa^U  CoufUfij  2  Abb.  U.  8.  265:  MeDoruM 
T.  EofDitf,  110  U.  8. 629  C38:  272);  Duramue  v. 
Sarrimm,  26  Al^  826;  Sedgwick,  Const.  8tat. 
@d  ed.)  flQ9,  note^  and  cases  cited;  Ex  parte 
Bridffee,  2  Woods,  428;  Ram$^  v.  JaiUr  €f 
Warren  Cmintp,  2  Flipp.  457;  Be  Broenahan, 
18  Fed.  Rep.  6;  Ebb  parU  RoyaU,  117  U.  a 
Ml  (20:  86$. 

The  personal  protection  of  Mr.  Justice  Field 
by  Neagle  was  a  duty  imposed  upon  him  by 
aothcnrity  of  the  United  States,  and  the  honu- 
dde  necessarily  committed  by  him  hi  rendering 
tiiat  protection  elftetual  was  "an  act  done  by 
himmpuisaanceof  alawof  the  United  StiUer' 
in  the  sense  of  the  Statute;  and  his  detentUm 
thercfdr  t^  the  state  court  on  a  chaige  of  mnr- 


der  was  "io.vi0latioii*of  the  Ooottitution  and 
laws  of  the  United  States"  in  the  sense  of  th» 
Statute. 

Martim.  Hunter,  14  U.  S.  1  Wheat  804  (4: 
07);  McCuUoeh  v.  Maryland,  17  U.  S.  4  Wheat. 
816  (4:  579);  Coltene  v.  Virginia,  10  U.  S.  6- 
Wheat.  264  (5:  257);  Ableman  v.  Bofth,  62  U. 
S.  21  How.  506  (16: 169);  3iebold'i  Gaee,  100  U. 
S.  871  (25:  717);  Tenneseee  v.  Dome,  100  U.  S. 
257  (25:  648);  Ohisholm  v.  Oeargia,  2  U.  S.  2^ 
DaU.  475  (1:  464);  Whart.  CrioL  Law,  §§  495- 
501. 

But  to  Neagle's  right  and  duty,  as  a  bystand- 
er and  citizen,  to  protect  Mr.  Justice  Aeld,  la 
to  be  added  his  official  author!^  and  dutv  con- 
ferred and  imposed  upon  him  by  Acts  of  Con- 
gress as  a  United  States  deputy  marshal,  at- 
tending the  justice  on  his  circuit,  witiiin  the 
district  of  which  he  was  marshal.  Thus  acting 
under  federal  authority,  and  in  pursuance  <n 
the  statutes  under  which  he  was  appointed,  his- 
act  in  protection  of  the  justice  was  clearly  with- 
in the  category  of  section  758  of  the  Revised 
Statutes:  *  'Done  in  pursuanoe  of  a  law  of  the- 
Uoited  States." 

U.  S.  Rev.  Stat.  g§  780,  787.  788;  CaL  PoL 
Code,  ^  4176:  chap.  75.  Stats,  of  Cal.  Stat 
1888,  chap.  75,  p.  820;  CaL  Pen.  Code,  g  197;. 
1  Macaulay,  228;  Dalton,  Office  of  Sheriffs,. 
(London  ed.  1682),  chapters  95,  98;  The  Fed- 
eralist, No.  78. 

But,  if  more  be  need^  to  demonstrate  that 
Neagle,  In  protecting  Mr.  Justice  Field,  was 
discharging  a  duty  imposed  upon  him  by  fed- 
eral auuonty,  or,  in  other  words,  was  acting 
in  pursuance  of  a  law  of  the  United  States,  it 
is  to  be  found  in  the  order  of  the  Attorney- 
General,  which  is  conclusively  presumed  to- 
have  been  the  order  of  the  Presioent,  oonunand- 
ing  the  performance  of  that  duty. 

Oebom  v.  Bank  qf  U.8.2Si  U.  S.  9  Wheat 
788,  865  (6:  204,  284);  Const,  art.  IL;  LitUsY. 
Barreme,  6  U.  S.  2  Oranch,  170  (2:  248);  Mc- 
Eliath  Y.  U.  8.  102  U.  S.  426(26: 189);  Rankle 
V.  U.  8.  122  U.  S.  543,  567  (80: 1167. 1171);  U. 
8  V.  Maodaniel,  82  U.  S.  7  Pet.  14(8:592);  D6' 
eatur  v.  Paulding,  89  U.  S.  14  Pet.  497  (10: 
559);  Office  and  Dutiee  of  Atty-Qen.  6  Ops. 
Atty-Cten.  841,  842,  846;  Removal  of  Intrudere' 
on  PuUie  Landt.  1  Ops.  Atty-Qen.  476;  Chnfle- 
eation  Oaeea,  87  U.  8.  20  Wall  92  (22:  my, 
U.  8.  V.  San  Jacinto  Tin  Co.  125  U.  S.  278  (31: 
747}:  Welti  v.  Nicklee,  104  U.  S.  444  (26:  825). 

]Points  not  taken  in  the  court  below,  but 
raised  for  the  first  time  here,  cannot  be  made- 
the  ground  of  a  reversal. 

Wilsan  v.  MeNamee,  102  U.  S.  672,  574  (26: 
284);  Morria  v.  Jonee,  106  U.  S.  466,  467  (27: 
267,  268);  Springer  v.  U.  8. 102  U.  S.  586,  59a 
(26:  268,  26^;  Clark  v.  Frederieke,  105  U.  S.  4- 
(26:  988). 

The  force  used  by  Neagle,  which  resulted  in 
the  killing  of  Terry,  was  no  more  than  was  nec- 
essary In  the  discbarge  of  his  duty  under  the 
instructions  to  protect  Mr.  Justice  Field  at  all 
hazards,  and  therefore  the  homicide  was  justi- 
fiable. 

Cal.  Pen.  Code,  §g  197, 198;  Com.  v.  Bama- 
eU,  184  Mass.  216;  U.  8.  v.  King,  84  Fed.  Rep. 
802;  Whart.  Crim.  Law,Sg488-492,aQdcase» 
dted;  E^ parte  Bolknan,  8  U.  S.  4  Oranoh,  *» 
CI:  664);  A  parte  BoyaU,  117  U.  a  261  (29: 
871). 

il 
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The  clearl J  asoertainad  fad  that  the  petttion- 
tr  was  In  custody  of  a  state  court  for  an  act 
dooe  in  pnrsaance  of  a  law  of  the  United  States, 
and  that  he  was  still  an  officer  of  the  United 
Statea,  under  obligation  to  proceed  day  by  day 
with  the  discbarge  of  his  official  dutlM,  ahows 
clearly  that  he  was  "in  costody  in  Tiolation  of 
the  Constitution  of  the  United  States/'  as  pro- 
Tided  l^  the  other  clause  of  section  753  of  the 
Revised  Statutes,  and  equally  entitled  to  his 
immediate  discharge  on  that  ground,  in  the  dis- 
cretion of  the  circuit  court,  Just  as  Mr.  Justice 
Field  himself  was  entitled  to  be  and  was  dis- 
charged on  habeas  corpus. 

Eb  parte  Terger,  76  U.  S.  8  Wall.  86  (19:  883); 
MeCardUB  Oase,  78  U.  S.  6  Wall  818,  825  (18: 
816,  817). 

Wr,  JutHee  Hill«r  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  by  Cunningham,  sheriff 
of  the  County  of  San  Joaquin,  in  the  State 
of  California,  from  a  Judgment  of  the  Cir- 
cuit Court  of  the  United  ^States  for  the  NorUi- 
em  District  of  California,  discharging  David 
Neagle  from  the  custody  of  said  sheriff,  who 
held  him  a  prisoner  on  a  charge  of  murder. 

On  the  16th  day  of  August,  1889,  there 
was  presented  to  Judge  Sawyer,  the  circuit 
Judge  of  the  United  States  for  the  Ninth  Cir- 
cuiC  embracing  the  Northern  District  of 
California,  a  petition  signed  David  Neagle, 
deputy  United  States  marshal,  by  A.  L. 
Iwsh  on  his  behalf.  This  petition  repre- 
sented that  the  said  Parish  was  a  deputy 
marshal  duly  appointed  for  the  Nortnem 
District  of  California  by  J.  C.  Franks,  who 
was  the  marshal  of  that  district.  It  further 
alleeed«that  David  Neagle  was,  at  the  time 
of  the  occurrences  recit^  in  the  petition  and 
at  the  time  of  filing  it,  a  duly  appointed 
and  acting  deputy  United  States  marshal  for 
the  same  district.  It  then  proceeded  to  state 
that  said  Neagle  was  imprisoned,  confined 
and  restrained  of  bis  liberty  in  the  county 
Jail  in  San  Joaquin  County,  in  the  State  of 
California,  by  Thomas  Cunningtiam,  ^eriff 
of  said  county,  upon  a  charge  of  murder, 
under  a  warrant  of  arrest,  a  copy  of  which 
was  annexed  to  the  petition.  The  warrant 
was  as  follows : 

*  In  the  Justice's  Court  of  Stockton  Township. 

*•  State  of  California,  ) 

"County   of  San  Joaquin,  J 
**The  People  of  the  State  of  California,  to 
any  sheriff,  constable,  marshal  or  police- 
man of  said  State  or  of  the  County  of  San 
Joaquin : 

"Information  on  oath  having  been  this  day 
laid  before  me  by  Sarah  A.  Terry  that  the 
crime  of  murder,  a  felony,  has  been  com- 
mitted within  said  County  of  San  Joaquin 
xm  the  14th  dar  of  August,  A.  D.  1889,  in 
this,  that  one  David  S.  Terry,  a  human  being 
then  and  there  being,  was  willful Iv,  unlaw- 
fully, feloniouslv  and  with  malice  afore- 
thought shot,  killed  and  murdered,  and  ac- 
•cusing  Stephen  J.  Field  and  David  Neagle 
thereof :  Ton  are  therefore  commanded  forth- 
'With  to  arrest  the  above-named  Stephen  J. 
Field  and  David  Neagle  and  bring  them 
tMfove  ma»  at  my  ofllce,  in  the  City  or  Stoek- 


ton,  or,  in  case  of  my  absence  or  inability  to 
act,  before  the  nearest  and  most  accessible 
magistrate  in  the  county. 

"Dated  at  Stockton  this  14th  day  of  Au- 
gust, A.  D.  1889. 

"H.  V.  J.  Swain, 
"Justice  of  the  Peace.         1^1 
"The   defendant,   David  Neagle,   having 
been  brought  before  me  on  this  warrant,  is 
conunitted  for  examination  to  the  sheriff  of 
San  Joaquin  County,  California. 
"Dated  August  16,  1889. 

"H.  V.  J.  Swain, 
"Justice  of  the  Peace.* 

The  petition  then  recites  the  circumstances 
of  a  rencontre  between  said  Neagle  and  David 
S.  Terry,  in  which  the  latter  was  instantly 
killed  bv  two  shots  from  a  revolver  in  the 
hands  of  the  former.  The  circumstances  of 
this  encounter  and  of  what  led  to  it  will  be 
considered  with  more  particularity  hereafter. 
The  main  allegation  of  this  petition  is  that 
Neagle,  as  United  States  deputy  marshal, 
actins:  under  the  ordere  of  Marahal  Franks, 
and  in  pursuance  of  instructions  from  the 
Attomey-(3eneral  of  the  United  States,  had, 
in  consequence  of  an  anticipated  attempt  at 
violence  on  the  part  of  Teny  against  the 
Honorable  Stephen  J.  Field,  a  Justice  of  the 
Supreme  Court  of  the  United  States,  been  in 
attendance  upon  said  Justice,  and  was  sitting 
by  his  side -at  a  brealaast  table  when  a  mur- 
derous assault  was  made  by  Terry  on  Judge 
Field,  and  in  defense  of  the  life  of  the  Judge 
the  homicide  was  committed  for  which  Nea- 
gle was  held  by  Cunningham.  The  allega- 
tion is  very  distinct  that  Justice  Field  was 
engaged  in  the  discharge  of  his  duties  as 
circuit  Justice  of  the  United  States  for  that 
circuit,  having  held  court  at  Los  Angeles, 
one  of  the  places  at  which  the  court  is  by 
law  held,  and,  having  left  that  court,  was 
on  his  way  to  San  Francisco  for  the  purpose 
of  holding  the  circuit  court  at  that  place. 
The  allegation  is  also  very  full  that  Neagle 
was  directed  by  Marahal  Franks  to  accompany 
him  for  the  purpose  of  protecting  him,  and 
that  these  ordera  of  Franks  were  given  in 
anticipation  of  the  assault  which  actually  r^| 
occurred.  It  is  also  stated,  in  more  general  *-  -* 
terms,  that  Marshal  Neagle,  in  killing  Terry 
under  the  circumstances,  was  in  the  discharge 
of  his  duty  as  an  officer  of  the  United  States, 
and  was  not  therefore  guilty  of  a  murder, 
and  that  his  imprisonment  under  the  warrant 
held  by  Sheriff  Cunningham  is  in  violation 
of  the  laws  and  Constitution  of  the  United 
States,  and  that  he  is  in  custodv  for  an  act 
done  in  pursuance  of  the  laws  of  the  United 
States.  This  petition  beine  sworn  to  by 
F^ish  and  presented  to  Jtt^  Sawyer,  he 
made  the  following  order : 

"Let  a  writ  of  habeas  corpus  issue  in  pur- 
suance of  the  prayer  of  the  within  petition, 
returnable  before  the  United  States  Circuit 
Court  for  the  NorUiem  District  of  California. 

"Sawyer,  Circuit  Judge." 

The  writ  was  accordingly  issued  and  de- 
livered to  Cunningham,  who  made  the  follow- 
ing return* 
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*  Gountj  d  fl«a  Joaquin,  State  of  California : 

**  Sheriff's  Office. 

*  To  the  Hooocmble  Circuit    Court  of  the 

United  States  for  the  Northern  District 
of  California : 
**I  hereby  certify  and  return  that  before  the 
coming  to  me  of  the  annexed  writ  of  habeas 
corpus  the  said  Da  via  Nea^le  was  committed 
to  my  custody,  and  is  detained  by  me  by  vir- 
tue  of  a  warrant  issued  out  of  me  Justice's 
Court  of  Stockton  Township,  State  of  Cali- 
fornia, County  of  San  Joaquin,  and  by  the 
indorsement  made  upon  said  warrant.  Copy 
of  said  warrant  and  indorsement  is  annexed 
hereto  and  made  a  part  of  this  return.  Never- 
thelesa,  I  have  the  body  of  the  said  David 
Neaf  1e  before  the  honorable  court,  as  I  am 
la  tfie  said  writ  commanded. 
''Anfust,  17,  1889. 

^Thoa.  Cunningham, 

**  Sheriff  San  Joaquin  County, 

California." 

Various  pleadings  and  amended  pleadings 
x^^ae  made  which  do  not  tend  much  to  the 
elucidation  of  the  matter  before  us.  Cun- 
ningham filed  a  demiurer  to  the  petition  for 
the  writ  of  habeas  corpus  and  I>]eagle  filed 
[7]  a  traverse  to  the  return  of  the  sheriff,  which 
was  accompanied  by  exhibits,  the  substance 
of  which  will  be  hereafter  considered  when 
the  case  comes  to  be  examined  upon  its  facts. 

The  hearing  in  the  circuit  court  was  had 
lietotid  Oireuit  jMdpe  Sawyer  and  Dittriet  Judge 
Sabin.  The  sheriff,  Cunningham,  was  repre- 
jnted  by  G.  A.  Johnson,  attorney-general  of 
•4ie  State  of  California,  and  other  counsel. 
A  large  body  of  testimony,  documentary  and 
otherwise,  was  submitt^  to  the  court,  on 
which,  after  a  full  consideration  of  the  sub- 
ject, the  court  made  the  following  order : 

**  In  the  Matter  of  David  Neagle,  on  habeas 

corpus. 
"In  the  above-entitled  matter,  the  court 
having  henrd  the  testimony  Introduced  on 
behalf  of  the  petitioner,  none  having  been 
offered  for  the  respondent,  and  also  the  argu- 
ments of  tlie  dounsel  for  petitioner  and  re- 
fpondent,  and  it  appearing  to  the  cotut  that 
ibe  allegations  of  the  petitioner  in  his 
timenrled  answer  or  traverse  to  the  return  of 
tlie  sheriff  of  San  Joaquin  County,  respondent 
herein,  are  true,  and  that  the  prisoner  is  in 
custody  for  an  act  done  in  pursuance  of  a  law 
of  the  United  States,  and  in  custody  in  vio- 
lation of  the  Constitution  and  laws  of  the 
United  States,  it  is  therefore  ordered  that  the 
petitioner  be,  and  he  is  hereby,  discharged 
from  custody." 

From  that  order  an  appeal  was  allowed 
which  brings  the  case  to  this  court,  accom- 
panied by  a  voluminous  record  of  all  the 
matters  which  were  before  the  court  on  the 
bearing. 

If  it  be  true,  as  stated  in  this  order  of  the 
court  discharging  the  prisoner,  that  he  was 
held  **in  custody  for  an  act  done  in  pursu- 
ance of  a  law  of  the  United  States,  and  in 
<  ustody  in  violation  of  the  Constitution  and 
laws  of  the  United  States,"  there  does  not 
seem  to  be  any  doubt  that,  under  the  Statute 
on  that  subject,  he  was  properly  discharged 
bj  the  circuit  court. 

ft:iU.& 


Section  758  of  the  Revised  Statutes  reads  as 
follows : 

**  The  writ  of  habeas  corpus  shall  in  no  case 
extend  to  a  prisoner  in  Jail,  unless  where  he 
is  in  custodv  under  or  by  color  of  the  author- 
ity of  the  United  States,  or  is  committed  for 
trial  before  some  court  thereof ;  or  is  in  cus- 
tody for  an  act  done  or  omitted  in  pursuance 
of  a  law  of  the  United  States,  or  of  an  order, 
process  or  decree  of  a  court  or  judge  thereof; 
or  is  in  custody  in  violation  of  the  Constitu- 
tion or  of  a  law  or  treaty  of  the  United  States ; 
or,  being  a  subiect  or  citizen  of  a  foreign 
state,  and  domiciled  therein,  is  in  custody 
for  an  act  done  or  omitted  under  any  alleffed 
right,  title,  authority,  privilege,  protection 
or  exemption  claimed  under  the  commission, 
or  order  or  sanction  of  any  foreign  state,  or 
under  color  thereof,  the  validity  and  effect 
whereof  depend  upon  the  Law  of  Nations; 
or  unless  it  is  necessary  to  bring  the  prisoner 
into  court  to  testify." 

And  section  761  declares  that  when  by  the 
writ  of  habeas  corpus  the  petitioner  is  brought 
up  for  a  hearing  the  **  court  or  Justice  or  judge 
shall  proceed  in  a  sununary  way  to  determine 
the  facts  of  the  case,  by  hearing  the  testi- 
mony and  arguments,  and  thereupon  to  dis- 
pose of  the  party  as  law  and  Justice  require." 
This  of  course  means  that  if  he  is  held  in 
custody  in  violation  of  the  Constitution  or  a 
law  of  the  United  States,  or  for  an  act  done 
or  omitted  in  pursuance  of  a  law  of  the  United 
States,  he  must  be  discharged. 

By  the  law  as  it  existed  at  the  time  of  the 
enactment  of  the  Revised  Statutes,  an  appeal 
could  be  taken  to  the  circuit  court  from  any 
court  of  Justice  or  Judge  inferior  to  the  circuit 
court  in  a  certain  class  of  habeas  corpus  cases. 
But  there  was  no  appeal  to  the  supreme  court 
in  any  case  except  where  the  prisonec  was  the 
subject  or  citizen  of  a  foreign  state,  and  was 
committed  or  confined  under  the  authority  or 
law  of  the  United  States  or  of  any  State,  on 
account  of  any  act  done  or  omitted  to  be  done 
under  the  commission  or  authority  of  a  foreign 
state,  the  validity  of  which  depended  upon 
the  Law  of  Nations.  But  afterwards  by  the 
Act  of  Congress  of  March  8,  1885  (23  Stat. 
487),  this  was  extended  !)y  amendment  as 
follows : 

"That  section  seven  hundred  and  sixty-four 
of  the  Revised  Statutes  be  amended  so  that 
the  same  shall  read  as  follows:  'From  the 
final  decision  of  such  circuit  court  an  appeal 
may  be  taken  to  the  supreme  court  in  the 
cases  described  in  the  preceding  section. ' " 

The  preceding  section  here  referred  to  is 
section  763,  and  is  the  one  on  which  the 
prisoner  relies  for  his  discharge  from  custody 
in  this  case. 

It  will  be  observed  that  in  both  the  provis- 
ions of  the  Revised  Statutes  and  of  this  latter 
Act  of  Congress  the  mode  of  review,  whether 
by  the  circuit  court  of  the  Judgment  of  an  infe- 
rior court  or  Justice  or  ludge,  or  by  this  court 
of  the  ludgment  of  a  circuit  court,  the  word 
"anpeal,"  and  not**  writ  of  error,  "is  used, 
ana  as  Congress  has  alwa3rs  used  these  words 
with  a  dear  understanding  of  what  is  meant 
by  them,  namely,  that  by  a  writ  of  error  onl** 
questions  of  law  are  brought  up  for  retrlb«7, 


^   «] 


l«] 


1-09 


SUPBSMB  COUBT  OF  THB  UaITED  StATES. 


Oct.  Tkrm; 


Y 


[43] 


fts  in  actions  at  common  law,  wliile  by  an 
appeal,  except  when  specially  orovidcd 
'  otiierwise,  the  entire  case  on  both  law  and 
facts  is  to  be  reconsidered,  there  seems  to  be 
little  doubt  that,  so  far  as  it  is  essential  to  a 
proper  decision  of  this  case,  the  appeal  re- 
quires us  to  examine  into  the  evidence 
brought  to  sustain  or  defeat  the  right  of  the 
petitioner  to  his  discharge. 
^"""^  TTie  history  of  the  incidents  which  led  to 
the  tragic  event  of  the  killing  of  Teny  bj 
the  prisoner  Neagle  had  its  oriein  in  a  suit 
brought  by  William  Sharon  of  Nevada  in  the 
Circuit  dourt  of  the  United  States  for  the 
District  of  California  against  Sarah  Althca 
Hill,  alleged  to  be  a  citizen  of  California, 
for  the  purpose  of  obtaining  a  decree  adjudg- 
ing a  certain  instrument  in  writing,  possess^ 
and  exhibited  by  her,  purporting  to  be  a 
declaration  of  marriage  between  them,  under 
the  Code  of  California,  to  be  a  forj^rj,  and 
to  have  it  set  aside  and  annulled.  This  suit, 
which  was  commenced  October  8,  1888,  was 
finally  heard  before  J^dge  Sawyer,  the  cir- 
cuit judge  for  that  circuit,  and  Jxidrjt  Deadv, 
United  States  district  judge  for  Oregon,  who 
had  been  duly  appointed  to  assist  in  holding 
the  Circuit  dourt  for  the  District  of  Califor- 
nia. The  hearing  was  on  September  29,  1885, 
and  on  the  15th  of  January,  1886,  a  decree 
was  rendered  granting  the  prayer  of  the  bill. 
In  that  decree  it  was  aeclared  that  the  instru- 
ment purporting  to  be  a  declaration  of  mar- 
riage, set  out  and  described  in  the  bill  of 
complaint,  ''was  not  signed  or  executed  at 
any  time  bv  William  Sharon,  the  complain- 
ant ;  that  ft  Is  not  genuine ;  that  it  is  false, 
counterfeited,  fabricated,  forged  and  fraudu- 
lent, and,  as  such,  is  utterly  null  and  void. 
And  it  is  further  ordered  and  decreed  that  the 
respondent,  Sarah  Althea  Hill,  deliver  up 
and  deposit  with  the  clerk  of  the  court  said 
instrument,  to  be  indorsed  'canceled,'  and 
tliat  the  clerk  write  across  it  'canceled'  and 
sign  his  name  and  affix  his  seal  thereto." 
The  rendition  of  this  decree  was  accom- 
panied by  two  opinions,  the  principal  one 
being  written  by  Judge  Deady  and  a  concur- 
ring one  by  Judge  Sawyer.  They  were  very 
full  in  their  statement  of  the  fraud  and  for- 

f^cry  practiced  by  Miss  Hill,  and  stated  that 
t  was  also  accompanied  by  perjury.  And 
inasmuch  as  Mr.  Sharon  had  died  between 
the  bearing  of  the  argument  of  the  case  on 
the  29th  of  September,  1885.  and  the  time  of 
rendering  this  decision,  January  16,  1^86,  an 
order  was  made  setting  forth  that  fact,  and 
declaring  that  the  decree  was  entered  as  of 
the  date  of  the  hearing,  nunc  pro  tune. 

Nothing  was  done  under  this  decree.  The 
defendant,  Sarah  Althea  Hill  did  not  de- 
liver up  the  instrument  to  the  clerk  to  be  can- 
celed, but  she  continued  to  insist  upon  its 
use  in  the  state  court  Under  these  circum- 
stances Frederick  W.  Sharon,  as  the  executor 
of  the  will  of  his  father,  William  Sharon, 
filed  in  the  Circuit  Court  for  the  Northern 
District  of  California,  on  March  12,  1888,  a 
bill  of  revivor,  stating  the  circumstances  of 
the  decree,  the  death  of  his  father,  and  that 
the  decree  had  not  been  performed ;  alleging 
also  the  intennarriage  of  Miss  Hill  with 
David  8.  T^ny,  of  the  City  of  Stockton  in 


California,  and  making  the  said  Teny  and 
wife  parties  to  this  bili  of  revivor. '  The  de- 
fendants both  demurred  and  answered,  re- 
sisting the  prayer  of  the  plaintiff,  and  deny- 
ing that  the  petitioner  was  entitled  to  any 
relief. 

This  case  was  argued  in  the  circuit  court 
before  Field,  Oircutt  Justice,  Sawyer,  Circuit 
Judge,  and  Sabin,  District  Judge,  While  the 
mutter  was  held  under  advisement.  Judge 
Sawyer,  on  returning  from  Los  Angeles,  in 
the  Southern  District  of  Cnlifomia,  where  he 
bad  been  holding  court,  found  himself  on  the 
train  as  it  left  Fresno,  which  is  understood 
to  have  been  the  residence  of  Terry  and  wife, 
in  a  car  in  which  he  noticed  that  Mr.  and 
Mrs.  Terry  were  in  a  section  behind  him,  on 
the  same  side.  On  this  trip  from  Fresno  to 
San  Francisco,  Mrs.  Terry  grossly  insulted 
Judge  Sawyer,  and  had  her  husbiuid  change 
scats  so  as  to  sit  directly  in  front  of  the 
judge,  while  she  passed  him  with  insolent 
remarks,  and  pulled  his  hair  with  a  vicious 
jerk,  and  then.  In  an  excited  manner,  taking 
her  seat  by  her  husband's  side,  said :  ''I  will 

give  him  a  taste  of  what  he  will  get  by  and 
y.  Let  him  render  this  decision  if  he 
dares," — the  decision  being  the  one  already 
mentioned,  then  under  advisement.  Terry 
then  made  some  remark  about  too  many  wit- 
nesses being  in  the  car,  adding  that  ''The 
best  thing  to  do  with  him  would  be  to  take 
him  out  into  the  bay  and  drown  him.** 
These  incidents  were  witnessed  by  two  gen- 
tlemen who  knew  all  the  parties,  and  whose 
testimony  is  found  in  the  record  before  us. 
This  was  August  14,  1888.  On  the  8d  of 
September,  the  court  rendered  its  decisiou\ 
granting  the  prayer  of  the  bill  of  revivor  in 
the  name  of  Frederick  W.  Sharon  and  afi^inst 
Sarah  Althea  Terry  and  her  husband,  David 
S.  Terry.  The  opinion  was  delivered  by 
Mr,  Justice  Field,  and  during  its  delivery  a 
scene  of  great  violence  occurred  in  the  court- 
room. It  appears  that  shortly  before  the 
court  opened  on  that  day,  both  the  defend- 
ants in  the  case  came  into  the  court-room  and 
took  seats  within  the  bar  at  the  table  next 
the  clerk's  desk,  and  almost  immediately  \\\ 
front  of  the  judges.  Besides  Mr,  Justice 
Field  Uiere  were  present  on  the  bench  Judge 
Sawyer,  and  <7t/d^  Sabin  of  the  District 
Court  of  the  United  States  for  the  District  of 
Nevada.  The  defendants  had  denied  the 
jurisdiction  of  the  court  originally  to  render 
the  decree  sought  to  be  revived  and  the  opin- 
ion of  the  court  necessarily  discussed  this 
question  without  reaching  the  merits  of  the 
controversy.  When  allusion  was  made  to 
this  question  Mrs.  Terry  arose  from  her  seat, 
and  addressing  the  justice  who  was  deliver- 
ing tihe  opinion,  asked  in  an  excited  manner 
whether  he  was  going  to  order  her  to  give 
up  Uie  marriage  contract  to  be  canceled.  Mr. 
Justice  Field  said:  "Be  seated,  madam." 
She  repeated  the  question,  and  was  again 
told  to  be  seated.  She  then  said,  in  a  very 
excited  and  violent  manner,  that  Justice  Field 
had  been  bought,  and  wanted  to  know  the 
price  he  had  sold  himself  for ;  that  he  had 
got  Newland's  money  for  it,  and  everybody 
knew  that  he  had  got  it,  or  words  to  that 
effect.    Mr,  Justice  Field  then  directed  tb<> 
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^^tAhI  to  lemoTO  her  from  the  court-room. 
She  iDBcrted  that  fhe  would  not  eo  from  the 
ffoom,  and  that  no  one  could  tale  her  from 
it. 

M^rrftui  Franks  proceeded  to  cany  out  the 
order  of  the  court  £7  attempting  to  compel 
her  to  leaye,  when  Teny,  h^  hushand,  arose 
from  his  seat  under  great  excitement,  ex- 
claiming that  no  man  living  should  touch 
his  wife,  and  struck  the  marshal  a  blow  in 
his  &oe  so  violent  as  to  knock  out  a  tooth. 
He  then  unbuttoned  his  coat,  thrust  his  hand 
under  his  vest,  apparently  for  the  purpose  of 
drawing  a  bowie-knife,  when  he  was  seized 
bj  persons  present  and  forced  down  on  his 
hack.  In  the  meantime  Mrs.  Teny  was  re- 
moved from  the  court-room  by  the  marshal, 
and  Terry  was  allowed  to  rise  and  was  accom- 
panied by  officers  to  the  door  leading  to  the 
ffiiarahal*8  office.  As  he  was  about  leaving 
the  room,  or  inmiediately  after  being  out  (9 
it,  he  succeeded  in  drawing  a  bowfe-knife, 
when  his  arms  were  seized  by  a  deputy  mar- 
shal and  others  present  to  prevent  him  from 
using  it,  and  thev  were  aole  to  wrench  it 
from  him  only  after  a  severe  struggle.  The 
most  prominent  person  engaged  in  wresting 
the  knife  from  Terry  was  i^eagle,  the  pris- 
oner now  in  court. 

For  this  conduct  both  Terry  and  his  wife 
were  sentenced  by  the  court  to  imprisonment 
for  contempt,  Hm,  Terry  for  one  month  and 
Terry  for  six  months,  and  these  sentences 
were  immediately  carried  into  effect.  Both 
the  judgment  of  the  court  on  the  petition  for 
the  revival  of  the  decree  in  the  case  of 
Sharon  against  Hill  and  the  judgment  of  the 
circuit  court  imprisoning  Terry  and  wife  for 
contempt  have  t^en  brought  to  this  court  for 
review,  and  in  both  cases  the  ludgments  have 
been  affirmed.  The  report  of  me  cases  may 
be  found  in  Be  parte  Terry,  128  U.   8.   289 

(82 :  405],  and  Terry  v.  Sharon,  181  U.  8.  40 
88:  94J. 

Teny  and  Mrs.  Teny  were  separately  in- 
dicted bv  the  grand  jury  of  the  circuit  court 
of  the  United  States  during  the  same  term 
for  their  part  in  these  transactions,  and  the 
cases  were  pending  in  said  court  at  the  time 
of  Terry's  death.  It  also  appears  that  Mrs. 
Terry,  during  lier  part  of  this  altercation  in 
the  court-room,  was  making  efforts  to  open  a 
amall  satchel  which  she  nsjdi  with  her,  but 
thitvuffh  her  excitement  she  failed.  This 
satchel,  which  was  taken  from  her,  was  found 
to  have  in  it  a  revolving  pistol. 

From  that  time  until  nis  death  the  denun- 
ciations by  Terry  and  his  wife  of  Mr.  Justice 
Field  were  open,  frequent  and  of  the  diost 
vindictive  ana  malevolent  character.  While 
being  transported  from  8an  Francisco  to  Ala 
meda,  where  they  were  imprisoned,  Mrs. 
Tenr  repeated  a  number  of  times  that  she 
would  Iml  both  Judge  Field  and  Judge  Saw- 
yer. Terry,  who  was  present,  said  nothing 
to  restrain  her,  but  added  that  he  was  not 
through  with  Judge  Field  yet;  and,  while 
in  Jail  at  Alameda,  Terry  said  that  after  he 
TOt  out  of  jail  he  would  horsewhip  Judffe 
Field ;  and  that  he  did  not  believe  he  would 
ever  rstom  to  California,  but  this  earth  was 
not  Ittge  enough  to  keep  him  from  finding 
Judge  Field  and  horsewnipping  him;  and. 


in  reply  to  a  remark  that  this  would  be  a 
dangerous  thing  to  do,  and  that  Judge  Field 
would  resent  it,  he  said:  ''If  Judge  Field 
resents  it  I  will  kill  him.*^  And  while  in 
jail  Mrs.  Terry  exhibited  to  a  witness  Ternr's 
knife,  at  which  he  laughed,  and  said,  ''Yes, 
I  always  carry  that,"  and  made  a  remark 
about  judges  and  marshals,  that  they  were 
*all  a  lot  of  cowardly  curs,"  and*  he  would 
"  see  some  of  Uiem  in  their  graves  vet. "  Mrs. 
Terry  also  said  that  she  expected  to  kill 
Judge  Field  some  day. 

Perhaps  the  clearest  expression  of  Terry's 
feelings  and  intentions  in  the  matter  was  in 
a  conversation  with  Mr.  Thomas  T.  Williams, 
editor  of  one  of  the  daily  newspapers  of  Cali- 
fornia. This  interview  was  broueht  about 
by  a  message  from  Teny  requesting  Willinms 
to  call  and  see  him.  m  speaking  of  the  oc- 
currences in  the  court,  he  said  that  Justice 
Field  had  put  a  lie  in  the  record  about  him, 
ami  when  ne  met  Field  he  would  have  to 
take  that  back,  "and  if  bo  did  not  take  it 
back  and  apologize  for  having  lied  about 
him,  he  woiud  slap  his  face  or  pull  his  nose." 
"I  said  to  him,**  said  the  witness,  "'Judge 
Terry,  would  not  that  be  a  dangerous  thing 
to  do?  Justice  Field  is  not  a  man  who 
would  permit  anyone  to  put  a  deadly  insult 
upon  hira.  like  that.'  Ho  said,  *0h.  Field 
won't  fight.'  I  said,  *Well,  Judge,  I  have 
found  nearly  all  men  will  fight;  nearly 
every  man  will  fight  when  there  is  occasion 
for  It,  and  Judge  Field  has  had  a  chnractcr  in 
this  State  of  having  the  courage  of  his  con- 
victions, and  being  a  brave  man.'  At  the 
conclusion  of  that  branch  of  the  conversation, 
I  said  to  him.  'Well,  Judge  Field  is  not 
your  physical  equal,  and  if  any  trouble 
should  occur  he  would  be  very  likely  to  use 
a  weapon.'  He  said,  'Well,  that's  as  good 
a  thing  as  I  want  to  get. '  The  whole  im- 
pression conveyed  to  me  by  this  conversation 
was,  that  he  felt  he  had  some  cause  of  griev- 
ance against  Judge  Field ;  that  he  hoped  they 
might  meet,  that  he  might  have  an  opportu- 
nity to  force  a  quarrel  upon  him,  and  he 
would  get  him  into  a  fight."  Mr.  Williams 
says  that  after  the  return  of  Justice  Field  to 
California  in  the  spring  or  sununer  of  1889, 
he  had  other  conversations  with  Terry,  in 
which  the  same  vindictive  feelings  of  hatred 
were  manifested  and  expressed  by  him. 

It  is  useless  to  go  over  the  testimony  on 
this  subject  more  particularly.  It  is  suflScient 
to  say  that  the  evidence  is  aoundant  that  both 
Tetry  and  wife  contemplated  some  attack 
upon  Judge  Field  during  his  official  visit  to 
California  in  the  summer  of  1888,  which 
they  intended  should  result  in  his  death. 
Many  of  these  matters  were  published  in 
the  newspapers,  and  the  press  of  Califor- 
nia was  filled  with  the  conjectures  of  a  prob- 
able attack  by  Terry  on  Justice  Field,  as  soon 
as  it  became  known  that  he  was  going  to  at- 
tend the  circuit  court  in  that  vear. 

So  much  impressed  were  the  friends  of 
Judge  Field,  and  of  public  justice,  both  in 
California  and  in  Washington,  with  the  fear 
that  he  would  fall  a  sacrifice  to  the  resent- 
ment of  Terry  and  his  wife,  that  application 
was  made  to  the  Attorney-General  of  the 
United  States,  suggesting  the  propriety  of 
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his  fmnishing  some  protection  to  the  judge 
while  in  California.  This  resulted  in  a  oor- 
lespondence  between  the  Attorney -General  of 
the  United  States,  the  district  attorney  and 
the  marshal  of  the  Northern  District  of  Cali- 
fornia on  that  subject  This  correspondence 
is  here  set  out : 

"Department  of  Justice, 
"Washington,  April  27th,  1889. 
*John  C.  Franks,    united    States  Marshal, 

"San  Francisco,  Cal. 
"Sir:  The  proceedings  which  have  hereto- 
fore been  had  in  connection  with  the  case  of 
Mr.  and  Mrs.  Terry  in  your  United  States 
circuit  court  have  become  matter  of  public 
notoriety,  and  I  deem  it  my  duty  to  call 
your  attention  to  the  propriety  of  exercising 
unusual  caution,  in  case  further  proceedings 
shall  be  had  in  tliat  case,  for  the  protection 
of  his  honor  Justice  Field  or  whoever  may 
be  called  upon  to  hear  and  determine  the 
matter.  Of  course,  I  do  not  know  what  may 
be  the  feelings  or  purpose  of  Mr.  and  Mrs. 
Terry  in  the  premises,  but  many  things  which 
have  happened  indicate  that  violence  on  their 
part  is  not  impossible.  It  is  due  to  the  dig- 
nity and  independence  of  the  court  and  the 
character  of  its  Judge  that  no  effort  on  the 
part  of  the  government  shall  be  spared  to 
make  them  feel  entirely  safe  and  free  from 
anxiety  in  the  discharge  of  their  high  duties. 
"You  will  understand,  of  course,  that  this 
letter  is  not  for  the  public,  but  to  put  you 
upon  your  guard.  It  will  be  proper  for  you 
to  show  it  to  the  district  attorney,  if  deemed 
best 

"Yours  truly,    W.  H.  H.  Miller, 

"  Attorney -General.  ** 

"United  States  Marshal's  Office, 
"Northern  District  of  California, 

"San  Francisco,  May  6.  1889. 
"Hon.  W.  H.  H.  Miller,  Attorney -General, 
"Washington,  D.  C. 

"Sir:  Yours  of  the  27th  ultimo,  at  hand. 

"When  the  Hon.  Judge  Lorenzo  Sawyer, 
our  circuit  Judge,  returned  from  Los  Angeles 
(some  time  hefore  the  celebrated  court  scene) 
and  informed  me  of  the  disgraceful  action  of 
Mrs.  Teny  towards  him  on  the  cars,  while 
her  husband  sat  in  front  smilinely  approving 
it,  I  resolved  to  watch  the  Tcnrs  (and  so 
notified  my  deputies)  whenever  they  should 
enter  the  court-room,  and  be  ready  to  suppress 
the  very  first  indignity  offered  by  either  of 
them  to  the  Judges.  After  this,  at  the  time 
of  their  ejectment  from  the  court-room,  when 
I  held  Judge  Terry  and  his  wife  as  prisoners 
in  my  private  office  and  heard  his  threats 
against  Justice  Field,  I  was  more  fully  de- 
termined than  ever  to  throw  around  the  Justice 
and  Judge  Sawyer  every  safeguard  I  could. 

"  I  have  given  the  matter  careful  consider- 
ation, with  the  determination  to  fully  protect 
ttie  federal  Judges  at  this  time,  trusting  that 
the  Department  will  reimbune  me  for  any 
reasonable  expenditure. 

"I  have  always,  whenever  there  is  any  like- 
lihood of  either  Judge  or  Mra.  Terry  appear- 
ing in  court,  had  a  force  of  deputies  witn  my- 
self on  hand  to  watch  their  eveiy  action. 
You  can  rest  assured  that  when  Justice  Field 
arrives  he,  as  well  as  all  the  federal  Judges, 


will  be  protected  from  insulte,  and  where  an 
order  is  made  it  will  be  executed  without  fear 
as  to  consequences.  I  shall  follow  your  in- 
structions and  act  with  more  than  usual  cau- 
tion. I  have  already  consulted  with  the 
United  States  attorney,  J.  T.  Carey,  Esq.,  as 
to  the  advisability  of  making  application  to 
you,  at  the  time  the  Terrys  are  tried  upon 
criminal  charges,  for  me  to  select  two  or  more 
detectives  to  assist  in  the  case,  and  also  assist 
me  in  protecting  Justice  Field  while  in  my 
district.  I  wish  the  Judges  to  feel  secure,  and 
for  this  purpose  will  sec  to  it  that  their  every 
wish  is  promptly  obeyed.  I  notice  your  re- 
morlu  in  regard  to  the  publicity  of  your  letter, 
and  will  o&y  your  request.  I  shall  only  be 
too  happy  to  receive  any  suggestions  from 
you  at  any  time. 

"The  opinion  among  the  better  doss'  of 
citizens  here  is  very  bitter  against  the  Terrys, 
though,  of  course,  they  have  tlieir  friends, 
and,  unfortunately,  among  that  class  it  is  nec- 
essary to  watch. 

"  Your  most  obedient  servant, 

"J.  C.  Franks, 
"U.  8.  Marshal,  Northern  Dist.  of  Cal.'' 

"San  Francisco,  Cal.,  May  7,  1889. 
"Hon.  W.  H.  H.  Miller,  U.  S.  Attorney- 
General,  Washington,  D.  C. 
"Dear  Sir:  Marshal  Franks  exhibited  to 
me  your  letter  bearing  daitc  the  27th  ult.,  ad- 
dressed to  him,  upon  tuc  subject  of  using  due 
caution  by  way  of  protecting  Justice  Field 
and  the  federal  Judges  here  Tn  the  discharge 
of  their  duties  in  matters  in  which  the  Terrys 
are  interested.  I  noted  your  suggestion  witli 
a  great  degree  of  pleasure,  not  because  our 
marsdial  is  at  all  aisposcd  to  leave  anything 
undone  within  his  authority  or  power  to  do. 
but  because  it  encoumgcd  him  to  know  and 
feel  that  the  head  of  our  Department  was  in 
full  sympathy  with  the  efforts  being  made  to 
protect  the  judges  and  vindicate  the  dignity 
of  our  courts. 

"  I  write  merely  to  suggest  that  there  is  Just 
reason,  in  the  light  of  the  past  and  the  threats 
made  by  Judge  and  Mrs.  Terry  against  Justice 
Field  and  Judge  Sawyer,  to  apprehend  per- 
sonal violence  at  any  moment  and  at  any 
place,  as  well  in  court  as  out  of  court,  anil 
that  while  due  caution  has  always  been  takeik 
by  the  marshal  when  either  Judge  or  Mrs. 
Terry  is  about  the  building  in  which  the 
courts  are  held,  he  has  not  felt  it  within  hi.s^ 
authority  to  guard  either  Judge  Sawyer  or 
Justice  Field  against  harm  when  away  from 
the  Appreisera'  Building. 

"Discretion  dictates,  however,  that  a  pro- 
tection should  be  thrown  about  them  at  other 
times  and  places,  when  proceedings  are  being 
had  before  them  in  which  the  Terrys  are  in- 
terested, and  I  verily  believe,  in  view  of  tlie 
direful  threats  made  against  Justice  Field, 
that  he  will  be  in  great  danger  at  all  times 
while  here. 

"Mr.  Franks  is  a  prudent,  cool  and  cour- 
ageous officer,  who  will  not  abuse  any  author- 
ity granted  hinL  I  would  therefore  suggest 
tliat  he  be  authorized  in  his  discretion  to 
retain  one  or  more  deputies,  at  such  times  oa 
he  may  deem  necessary,  for  the  purposes  sug- 
gested.    That  publicity  may  not  be  given  to 
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tlic  mnttcr  it  is  important  that  the  deputies 
whom  be  may  select  be  not  known  as  such, 
ami  that  efticient  serrice  may  be  assured  for 
the  purposes  indicated  it  seems  to  me  that 
they  should  be  strangers  to  the  Terrys. 

''The  Terrys  are  unable  to  appreciate  that 
an  officer  should  perform  his  official  duty 
^liCT  that  duty  in  any  way  requires  his 
efforts  to  be  directed  against  them.  The 
marahal,  his  deputies  and  myself  suffer  daily 
indignities  and  insults  from  Mrs.  Terry,  in 
oouit  and  out  of  court,  committed  in  the 
presence  of  her  husband  and  without  interfer- 
f*ncc  upon  his  part.  I  do  not  purpose  being 
tU'terred  from  any  duty  nor  do  I  purpose  being 
intimidated  in  the  least  degree  from  doinff 
my  whole  duty  in  the  premises,  but  I  ^all 
feel  doubly  assured  in  beinff  able  to  do  so 
knowing  that  our  marshal  nas  your  kind 
wishes  and  encouragement  in  doing  eyerr- 
thing  needed  to  protect  the  officers  of  the 
court  in  the  discharge  of  their  duties. 

''This,  of  course,  is  not  intended  for  the 
public  files  of  your  office,  nor  will  it  be  on 
Hie  in  my  office.  Prudence  dictates  great 
caution  on  the  part  of  the  officials  who  may 
lie  called  upon  to  liave  anything  to  do  in  the 
premises,  and  I  deem  it  to  be  <^  the  greatest 
importance  that  the  suggestions  back  and 
forth  be  confidential. 

"  I  shal  a  write  you  further  upon  the  subject 
of  these  cases  in  a  few  days. 

*<I  haye  the  honor  to  be,  your  most 
obedient  seryant,  J(^m  T.  Carey, 

"U.  8.  Attorney." 

**  Department  of  Justice, 
••Washington,  D.  C,  May  27,  1889. 
*J.  C.  Franks,  Esq.,  United  States  Marshal, 
'•San  Francisco,  Cal. 
"Sir:  Referring  to  former  correspondence 
of  the  Department  relating  to  a  possible  dis- 
order in  the  session  of  the  approadiing  term 
of  court  owing  to  the  small  number  of  bail- 
iffs under  your  control  tn  prpm*""^  ^"tlAr  you 

^fP  i\jnH'ind  tnnmplnjr  nortjiit^  ftpecJa^  depqtien 
at   a  P^  ^'^w    ^^  ^^'^  #1/^1  lora     Y^jfMn   /M|t^ 

the  appropriation  for  fees  and  expens^o? 
marshals,  to  be  submitted  to  the  court  as  a 
•cpanite  account  from  your  other  accounts 
against  the  government  for  approval,  imder 
flection  846,  Revised  Statutes,  as  an  extraor- 
dinary expense,  that  the  same  may  be  for- 
warded to  this  Department  in  order  to  secure 
executive  action  and  approval. 

"Very  respectfully.     W.  H.  H.  Miller, 

••  Attorney -General . " 

The  result  of  this  correspondence  was  that 
Marshal  Franks  appointed  Mr.  Neagle,  a 
deouty  marshal  for  the  Northern  District  of 
California,  and  gave  him  special  instructions 
to  attend  upon  Judge  Field  both  in  court  and 
while  going  from  one  court  to  another,  and 
protect  him  from  any  assault  that  might  be 
attempted  upon  him  by  Teny  and  wife.  Ac- 
cordingly, when  Judge  Field  went  from  San 
Francisco  to  Los  Angeles  to  hold  the  circuit 
oomt  of  the  United  States  at  that  place,  Mr. 
Neaffle  accompanied  him,  remained  with  him 
for  the  few  days  that  he  was  engaged  in  the 
Imsineis  of  that  court,  and  returned  with 
him  to  San  Francisco. 

It  appears  from  the  uncontradicted  evidence 


in  the  case  that  while  the  sleeping-car,  in 
which  were  Justice  Field  and  Mr.  Neagle, 
stopped  a  moment  in  the  early  morning  at 
Fresno,  Terry  and  wife  got  on  the  train. 
The  fact  that  they  were  on  the  train  became 
known  to  Neagle,  and  he  held  a  conversation 
with  the  conductor  as  to  what  peace  oflicers 
oCrUM  be  found  at  Lathrop,  where  the  train 
stopped  for  breakfast,  and  the  copductor  was 
requested  to  telegraph  to  the  proper  officers 
of  that  place  to  have  a  constable  or  some 
peace  officer  od  the  ground  when  the  train 
should  arrive,  anticipating  that  there  mieht 
be  violence  attempted  by  Terry  upon  Judge 
Field.  It  is  sufficient  to  say  that  this  resulted 
in  no  available  aid  to  assist  in  keeping  the 
peace.  When  the  train  arrived,  Neaffle  in- 
formed Judge  Field  of  the  presence  of  Terry 
on  the  train,  and  advised  him  to  remain,  and 
take  his  breakfast  in  the  car.  This  the  Judge 
refused  to  do,  and  he  and  Neagle  got  out  of 
the  car  and  went  into  the  dining-room,  and 
took  seats  beside  each  other  in  Uie  place  as- 
signed them  by  the  person  in  charge  of  fhe 
breakfast-room,  and  very  shortly  after  this 
Terry  and  wife  came  into  the  room,  and  Mrs. 
Terry,  recognizing  Judge  Field,  turned  and 
left  in  great  haste,  while  Terry  passed  be- 
yond where  Judge  Field  and  Neagle  were 
and  took  his  seat  at  another  table.  It  was 
afterwards  ascertained  that  Mrs.  Terry  went 
to  the  car,  and  took  from  it  a  satchel  in  whicli 
was  a  revolver.  Before  she  returned  to  the 
eating-room,  Terry  arose  from  his  seat,  and 
passing  around  the  table  in  such  a  way  as 
brought  him  behind  Judge  Field,  who  did 
not  see  him  or  notice  him,  came  up  where  ho 
was  sitting  with  his  feet  under  the  table  and 
struck  him  a  blow  on  the  side  of  his  face, 
which  was  repeated  on  the  other  side.  He 
also  hod  his  arm  drawn  back  and  his  fist 
doubled  up,  apparently  to  strike  a  third 
blow,  when  Neagle,  who  had  been  observing 
him  all  this  time,  arose  from  his  seat  with  his 
revolver  in  his  hand  and  in  a  very  loud  voice 
shouted  out :  *•  Stop !  stop  I  I  am  an  officer  !* 
Upon  this  Terry  turned  his  attention  to  Nea- 

fle,and,asNca2le  testifies,  seemed  to  recognize 
im.and  immeaiately  turned  his  hand  to  thrust 
it  in  his  bosom,  as  Neagle  felt  sure,  with  the 
purpose  of  drawing  a  bowie-knife.  At  this  in- 
stant Neagle  fired  two  shots  from  his  revolver 
into  the  body  of  Terry,  who  immediately  sank 
down  and  died  in  a  few  minutes. 

Mrs.  Terry  entered  the  room  with  the  satchel 
in  her  liand  Just  after  Terry  sank  to  the  floor. 
She  rushed  up  to  the  place  where  he  was» 
threw  herself  upon  his  body,  made  loud  ex- 
clamations and  moans,  and  commenced  invit- 
ing the  spectators  to  avenge  her  wrong  upon 
Field  and  Neagle.  She  appeared  to  be  carried 
away  by  passion,  and  in  a  very  earnest  man- 
ner charged  that  Field  and  Neagle  had  mur* 
dered  her  husband  intentionhlly,  and  shortly 
afterwards  she  appealed  to  the  persons  present 
to  examine  the  l^dv  of  Terry  to  see  that  he 
had  no  weapons.  Tnis  she  did  once  or  twice. 
The  satchel  which  she  had,  beinff  taken  from 
h^  was  found  to  contain  a  revolyer. 

These  are  the  material  circumstances  pro- 
duced in  evidence  before  the  circuit  court  on 
the  hearing  of  this  habeas  corpus  case.  It  is 
but  a  short  sketch  of  a  history  which  is  given 
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n  oyer  fl^e  hundiied  pages  in  the  reooid,  but 
we  think  it  is  sufficient  to  enable  us  to  apply 
the  law  of  the  case  to  the  question  before  us. 
WiUioiit  a  more  minute  dicusssion  of  this 
testimotiy,  it  produces  upon  us  the  convic- 
tion of  a  settlra  purpose  on  the  part  of  Teny 
and  his  wife,  amounting  to  a  conspiracy,  to 
murder  Justice  Field.  And  we  are  quite  sure 
that  if  Neagle  had  been  merely  a  brother  or 
^  friend  of  Judge  Field,  traTeling  with  him, 
■and  aware  of  all  the  previous  relations  of 
Terry  to  the  judffe,— as  ne  was,— of  his  bitter 
■animosity,  his  declared  purpose  to  have  re- 
venue even  to  the  point  of  killing  him,  he 
would  have  been  justified  in  what  he  did  in 
defense  of  Mr.  Justice  Field's  life,  and  pos- 
sibly of  his  own. 

Rut  such  a  justification  would  be  a  proper 
subject  for  consideration  on  a  trial  of  the  case 
for  murder  in  the  courts  of  the  State  of  Cali- 
fornia, and  there  exists  no  authority  in  the 
courts  of  the  United  States  to  discharge  the 
prisoner  while  held  in  custody  by  the  state 
nutborities  for  this  offense,  unless  there  be 
fouod  in  aid  of  the  defense  of  the  prisoner 
some  element  of  power  and  authority  asserted 
under  the  government  of  the  United  States. 

litis  element  is  said  to  be  found  in  Uie 
facts  that  Mr.  Justice  Field,  when  attacked, 
was  in  the  immediate  discharge  of  his  duty 
tx8  judge  of  the  circuit  courts  of  the  United 
States  within  California;  that  the  assault 
upon  him  grew  out  of  the  animosity  of  Terry 
and  wife,  msing  out  of  the  previous  discharge 
of  his  duty  as  circuit  justice  in  the  case  for 
wliich  they  were  committed  for  contempt  of 
court ;  and  that  the  deputy  marshal  oi  the 
United  States,  who  killed  Terry  in  defense 
of  Field's  life,  was  charged  with  a  duty 
under  the  law  of  the  United  States  to  protect 
Field  from  the  violence  which  Terry  was  in- 
flicting, and  which  w^  intended  to  lead  to 
Field's  death.      T 

To  the  inquiry  whether  this  proposition  is 
sustained  by  law  and  the  facts  whidi  we  have 
recited,  we  now  address  ourselves. 

Mr.  Justice  Field  was  a  member  of  the  Su- 
preme Court  of  the  United  States,  and  had 
been  a  member  of  that  court  for  over  a  quar- 
ter of  a  century,  during  which  he  had  bc^me 
venerable  for  his  age  and  for  his  long  and 
valuable  service  in  that  court.  The  business 
of  the  sunreme  court  has  become  so  exacting 
that  for  many  years  past  the  justices  of  it 
have  been  compelled  to  remain  for  the  larger 
part  of  the  year  in  Washington  City,  mm 
whatever  part  of  the  country  they  may  have 
been  appointed.  The  term  for  each  year,  in- 
cluding the  necessary  travel  and  preparations 
to  attend  at  its  beginning,  has  generally  lasted 
from  eight  to  nine  months. 

But  the  justices  of  this  court  have  Imposed 
upon  them  other  duties,  the  most  important 
of  which  arise  out  of  the  fact  that  they  are 
also  judges  of  the  circuit  courts  of  the  United 
States.  Of  these  circuits  there  are  nine,  to 
each  one  of  which  a  iustice  of  the  supreme 
court  is  allotted,  unaer  section  006  of  the 
Revised  Statutes,  the  provision  of  which  is 
as  follows : 

''The  ehlef  justice  and  associate  justices  of 
the  iupreme  eourt  shall  be  allotted  amon>r 
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the  circuits  by  an  order  of  the  court,  and  s 
new  allotment  shall  be  made  whenever  it  lie- 
comes  necessary  or  convenient  by  reason  of 
thei  alteration  of  any  circuit  or  of  the  new 
appointment  of  a  chief  justice  or  associate 
justice,  or  otherwise." 

Section  610  declares  that  it  "shall  be  the 
duty  of  the  chief 'justice,  and  of  each  justice 
of  tne  supreme  court,  to  attend  «t  least  one 
term  of  the  circuit  court  in  eacn  district  of 
the  circuit  to  which  he  is  shotted  during 
every  period  of  two  years." 

Although  this  enactment  does  not  require 
in  terms  that  the  justices  shall  go  to  their 
circuits  more  than  once  in  two  years,  the  ef- 
fect of  it  is  to  compel  most  of  them  to  do 
this,  because  there  are  so  many  districts  in 
many  of  the  circuits  that  it  is  impossible  fur 
the  circuit  justice  to  reach  them  all  in  one 
year,  kad  the  result  of  this  is  that  he  goes  to 
some  of  them  in  one  year  and  to  others  in  the 
next  year,  thus  requiring  an  attendance  in 
the  circuit  every  year. 

The  justices  of  the  supreme  court  have  been 
members  of  the  circuit  courts  of  the  United 
States  ever  since  the  organization  of  the  gov- 
ernment, and  their  attendance  on  the  circuit 
and  appearance  at  the  places  where  the 
courts  are  held  has  always  been  thought  to 
be  a  matter  of  importance.  In  order  to  en- 
able him  to  perform  this  du^  Mr.  Justice 
Field  had  to  travel  each  year  m>m  Washing- 
ton City,  near  the  Atlantic  coast,  to  San 
Francisco,  on  the  Pacific  coast.  In  doing  this 
he  was  as  much  in  the  discharfi;e  of  a  duty 
imposed  upon  him  by  law  as  he  was  while 
sitting  in  court  and  trying  causes.  There 
are  many  duties  which  the  judge  performs 
outside  of  the  court-room  where  he  sits  to 
pronounce  judgment  or  to  preside  over  a  trial. 
The  statutes  of  the  United  States,  and  the 
established  practice  of  the  courts,  require  that 


the  Judge  perform  a  very  large  share  of  his 
ludfciaT laoors  at  what  is  called  ''chambers.'* 
This  chamber  work  is  as  important,  as  neces- 
sary, as  much  a  discharge  of  his  oflAcial  duty, 
as  that  performed  in  uie  court- lioi] re.  Im- 
portant cases  are  often  argued  before  the  judge 
at  any  place  convenient  to  the  parties  con- 
cemea,  and  a  decision  of  the  judge  is  arrived 
at  by  investigations  made  in  h\fi  own  room, 
wherever  he  may  be,  and  it  is  idle  to  say  that 
this  is  not  as  mxish  the  performance  of  judicial 
duty  as  the  filing  of  tne  judgment  with  the 
clerk,  and  the  announcement  of  the  result  tn 
open  court 

So  it  is  impossible  for  a  Iustice  of  the  Su- 
preme Court  of  the  United  States,  who  is 
compelled  by  the  obligations  of  duty  to  be 
so  much  in  Washington  City,  to  discharge 
his  duties  of  attendance  on  the  circuit  courts 
as  prescribed  by  section  610,  without  travel- 
ing in  the  usual  tmd  most  convenient  modes 
of  doing  it  to  the  place  where  the  court  is  to 
be  held.  This  duty  is  as  much  an  obligation 
imposed  by  the  law  as  if  it  had  said  in  words 
**Tiie  lustfces  of  the  supreme  court  shall  go 
from  Wasliington  City  to  the  place  where 
their  terms  are  held  every  year." 

Justice  Field  had  not  only  left  Waahi^- 
ton  and  traveled  the  three  thousand^  miles^fr 
more  which  was  necessary  to  reach'  hU  cil;-, 
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«nlt^  bat  he  had  aotered  upon  the  duties  of 
that  circait,  had  held  the  court  at  San  Fran- 
eiaoo  for  some  time ;  and«  taking  a  short  leave 
«f  that  courts  had  gone  down  to^Los  Angeles, 
mpother  place  whm  a  court  was  to  be  neld, 
and  sat  as  a  Judge  there  for  several  days,  hear- 
ing cases  and  rendering  decisions.    It  was  in 


the  necessaiT  act  of  returning  from  Los  Ange- 
les to  San  Francisco,  bj  the  usual  mode  of 
travel  between  the  two  places,  where  his  court 
was  still  in  session,  and  where  he  was  re- 
ouiredtobe,  that  he  was  assaulted  by  Terry  in 
toe  manner  which  we  have  already  described. 

Hie  occurrence  which  we  are  called  upon 
toconsider  was  of  so  extraordinary  a  character 
Uiat  it  is  not  to  be  exi)ected  that  many  cases 
can  be  found  to  cite  as  authority  upon  the 
subject. 

In  thecaseof  OhUed  States  ▼.  Schooner  LU- 
tU  OhaHes^  1  Brock.  ^0,  a  question  arose  be- 
fore ChirfJuitiu  Marshall,  holding  the  Cir- 
cuit Court  of  the  United  States  for  Virginia, 
as  to  the  validity  of  an  order  made  by  tt» 
district  Judge  at  his  chambers,  and  not  in 
court.  The  Act  of  Congress  authorized  stated 
terms  of  the  district  court,  and  gave  the 
judge  power  to  hold  special  courts  at  his  dis- 
cretion, either  at  the  place  appointed  by  tiie 
law  or  such  other  place  in  the  district  as  the 
nature  of  the  business  and  his  discretion 
should  direct.  He  says :  "It  does  not  seem  to 
be  a  violent  construction  of  such  an  Act  to 
consider  the  judge  as  constituting  a  court 
whenever  he  proceeds  on  judicial  business, " — 
and  cites  tb^  practice  of  the  courts  in  support 
of  that  view  of  the  subiect. 

In  the  case  of  Uniud  States  v.  Oleason,  1 
Woolw.  128,  the  prisoner  was  indicted  for 
the  murder  of  two  enrolling  officers  who  were 
charged  with  the  duty  of  arresting  deserters, 
or  those  who  had  been  drafted  into  the  service 
and  had  failed  to  attend.  These  men,  it  was 
said,  had  visited  the  region  of  country  where 
they  were  murdered,  and  having  failed  of 
accomplishing  their  purpose  of  arresting  the 
deserters,  were  on  their  return  to  their  home 
when  thev  were  killed,  and  the  coort  was 
asked  to  instruct  the  jury  that  under  tLese 
circumstances  they  were  not  engaged  in  the 
duty  of  arresting  the  deserters  named.  **  It 
is  claimed  by  the  counsel  for  the  defendant, " 
says  the  report,  **  that  if  the  parties  killed 
had  been  so  engaged,  and  had  come  to  that 
neighborhood  with  Uie  purpose  of  arresting 
the  supposed  deserters,  but  at  the  moment 
<d  the  assault  had  abandoned  the  purpose  of 
making  the  arrests  at  that  time,  and  were  re- 
turning to  headquarters  at  Grinnell,  with  a 
Tiew  to  making  other  arrangements  for  arrest 
«t  another  time,  they  were  not  so  engaged  as 
to  bring  the  case  within  the  law."  But  the 
court  held  that  this  was  not  a  sound  construc- 
tion of  the  Statute,  and  ''that  if  the  parties 
killed  had  come  into  that  neighborhood  with 
intent  to  arrest  the  deserters  named,  and  had 
been  employed  by  the  proper  officer  for  that 
•ervice,  ana  were,  in  the  proper  prosecution 
of  that  purpose,  returning  to  Grinnell  with 
«  view  to  making  other  arrangements  to  dis- 
charge this  duty,  they  were  still  engaged  in 
arresting  the  deserters,  within  the  meaning  of 
the  Statute.  It  is  not  necessary,  **  said  the 
court,  "that  the  party  killed  should  be  en- 
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gaged  in  the  immediate  act  of  amet,  but  it  tkri 
is  sufficient  if  he  be  employed  in  and  about  *' 
that  business  when  assaulted.  The  purpose 
of  the  law  Is  to  protect  the  life  of  the  person 
so  employed,  ana  this  protection  continues  so 
long  as  he  is  engaged  in  a  service  necessary 
andproper  to  that  employment." 

We  have  no  doubt  that  Mr.  Justice  Field 
when  attacked  by  Terry  was  engaged  in  the 
discharge  of  his  duties  as  circuit  justice  of 
the  Ninth  Circuit,  and  was  entitled  to  all  the 
protection  under  those  circumstances  which 
the  law  could  give  him. 

It  is  urged,  however,  that  there  exists  no 
statute  authorizing  any  such  protection  as 
that  which  Neagle  was  instructed  to  ffive 
Judge  Field  in  the  present  case,  and  indeed 
no  protection  whatever  against  a  vindictive 
or  malicious  assault  growing  out  of  the  faith- 
ful discharge  of  his  official  duties ;  and  that 
the  language  of  section  758  of  the  Revised 
Statutes,  that  the  party  seeking  the  benefit  of 
the  writ  of  habeas  corpus  must  in  this  con- 
nection show  that  he  is  "  in  custody  for  an 
act  done  or  omitted  in  pursuance  of  a  law 
of  the  United  States, "  makes  it  necessary  that 
upon  this  occasion  it  should  be  shown  that 
t&  act  for  which  Neagle  is  imprisoned  was 
done  by  virtue  of  an  Act  of  Conmss.  It  is 
not  supposed  that  any  special  Act  of  Con-' 
ffress  exists  which  authorizes  the  marshals  or 
deputy  marshals  of  the  United  States  in  ex- 
press terms  to  accompany  the  jud^  of  the 
supreme  court  through  their  circuits  and  act 
as  a  body-fuard  to  them  to  defend  them 
against  malicious  assaults  against  their  per- 
sons. But  we  are  of  opinion  that  this  view 
of  the  Statute  is  an  unwarranted  restriction 
of  the  meaning  of  a  law  designed  to  extend 
in  a  liberal  manner  the  benefit  of  the  writ  of 
habeas  corpus  to  persons  imprisoned  for  the 

Serformance  of  their  duty.  And  we  are  satis- 
ed  that  if  it  was  the  duty  of  Neagle,  under 
the  circumstances,  a  duty  which  could  only 
arise  under  the  laws  of  the  United  States,  to 
defend  Mr.  Justice  Field  from  a  murderous 
attack  upon  him,  he  brings  himself  within 
the  meaning  of  the  section  we  have  recited, 
lliis  view  of  the  subject  is  confirmed  by  the  r|rg^ 
alternative  provision,  that  he  must  be  in  i'  -^ 
custody  ''for  an  act  done  or  omitted  in  pur- 
suance of  a  law  of  the  United  States  or  of  an 
order,  process  or  decree  of  a  court  or  judge 
thereof,  or  is  in  custody  in  violation  of  the 
Constitution  or  of  a  law  or  treaty  of  the 
United  States." 

In  the  view  we  take  of  the  Constitution  of 
the  United  States,  any  obligation  fairly  and 
properly  inferable  from  that  instrument,  or 
any  duty  of  the  marshal  to  be  derived  from 
the  general  scope  of  his  duties  under  the 
laws  of  the  United  States,  is  **a  law*'  within 
the  meaning  of  this  phrase.  It  would  be  a 
great  reproM^  to  the  system  of  government 
of  the  United  States,  declared  to  be  within 
its  sphere  sovereign  and  supreme,  if  there  is 
to  be  found  within  the  domain  of  its  powers 
no  means  of  protecting  the  judges,  in  the 
conscientious  and  faitluul  discharge  of  their 
duties,  from  the  malice  and  hatred  of  those 
upon  whom  their  judgments  may  operate  un- 
favorably. 
It  has   in  modem  times  become  apparent 
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that  thepliTsicftl  health  of  the  communitj  is 

more  dficiently  promoted  by  hyffienic  and 

^  preventiTe  meana,  than  by  the  akill  which  is 

j  applied  to  the  cure  of  disease  after  it  has 

/  become  fully  developed.    So  also  the  law, 

which  is  intended  to  prevent  crime,  in  its 
general  spread  among  the  community,  by 
regulations,  police  organization  and  other- 
wise, wliich  are  adapt^  for  the  protection  of 
the  lives  and  property  of  citizens,  for  the 
dispersion  of  mobs,  for  the  arrest  of  thieves 
and  assassins,  for  the  watch  which  is  kept 
over  the  community,  as  well  as  over  this  class 
of  people,  is  more  efficient  than  punishment 
of  crimes  after  they  have  been  conunitted. 

If  a  person  in  the  situation  of  Judge  Field 
could  have  no  other  guarantee  of  his  personal 
safety,  while  engaged  in  the  conscientious 
discharge  of  a  disagreeable  dutv,  than  the 
fact  that  if  he  was  murdered  his  murderer 
would  be  subject  to  the  lav^s  of  a  State  and 
by  those  laws  could  be  punished,  the  security 
would  be  very  insufficient.  The  plan  which 
Terry  and  wife  had  in  mind  of  insulting  him 
and  assaulting  him  and  drawing  him  into  a 
defensive  physical  contest,  in  the  course  of 
which  they  would  slay  him,  shows  the  little 
value  of  such  remedies.  We  do  not  believe 
tliat  the  government  of  the  United  States  is 
tlius  inefficient,  or  that  its  Ck>nstitution  and 
laws  have  left  the  high  officers  of  the  govern- 
ment so  defenseless  and  unprotected. 

The  views  expressed  by  this  court  through 
Mr.  Jv9t%ee  Bradley,  in  Ek  parts  aubold,  100  U. 
8.  871,  894  [25:  717,  725],  are  very  pertinent 
to  this  subject  and  express  our  viev^s  with 
(SO  J  great  force.  That  was  a  case  of  a  writ  of  habe- 
as corpus,  where  Siebold  had  been  indicted  in 
the  Circuit  Ck>urt  of  the  United  States  for  the 
District  of  Maryland,  for  an  offense  conunitted 
against  the  Election  Laws,  during  an  election 
at  which  members  of  Ck>ngre8S  and  officers  of 
the  State  of  Maryland  were  elected.  He  was 
convicted,  and  sentenced  to  fine  and  im- 
prisonment, and  filed  his  petition  in  tiiis  court 
for  a  writ  of  habeas  corpus,  to  be  relieved 
on  the  around  that  the  court  which  had  con- 
'  victed  nim  was  without  jurisdiction.  The 
foundation  of  this  allegation  was,  that  the 
Congress  of  the  United  States  had  no  right 
to  prescribe  laws  for  the  conduct  of  the  e^- 
tion  in  question,  or  for  enforcing  the  laws  of 
the  State  of  Maryland  by  the  courts  of  the 
United  States.  In  the  course  of  the  discussion 
of  the  relative  powers  of  the  federal  and  state 
courts  on  thla  subject,  it  la  said :   j 

''Somewhat  aicin  to  the  argument  idiich 
has  been  considered  is  the  objection  that  the 
deputy  marshals  authorized  by  the  Act  of 
Ccfngress  to  be  created  and  to  attend  the  elec- 
tions are  authorized  to  keep  the  peace;  toA 
that  this  is  a  duty  which  belongs  to  the  state 
autlM^ties  alone.  It  is  argued  that  the  prsa- 
ervation  of  peace  and  good  order  in  society  is 
not  within  uie  powers  confided  to  the  govem- 
ment  of  the  United  States,  but  belongs  ex- 
clusively to  the  States.  Here  again  we  are 
met  with  the  theory  that  the  government  of  the 
United  States  does  not  rest  upon  the  soil  and 
territory  of  the  country.  We  think  that  this 
tlieory  is  founded  on  an  entire  misconception 
of  the  nature  and  powers  of  that  government 


We  hold  it  to  be  an  incontrovertible  principle* 
that  the  government  of  the  United  States  may 
by  means  of  physical  force,  exercised  through 
its  official  akents,  execute  on  every  foot  of 
American  soil  the  powers  and  functions  that 
belong  to  it.    This  necessarily  involves  the 

Eower  to  command  obedience  to  its  laws,  and 
ence  thepower  to  keep  the  peace  to  that 
extent.  This  power  to  ttif  orce  its  laws  and 
to  execute  its  functions  in  all  places  does  not 
derogate  from  the  power  of  the  State  to  exe- 
cute its  laws  at  the  same  time  and  in  the  same 
places.  The  one  does  not  exclude  the  other, 
except  where  both  cannot  be  executed  at  the 
same  time.  In  that  case  the  words  of  the 
Constitution  itself  show  which  is  to  yield. 
'This  Constitution,  and  all  laws  which  sliall 
be  made  in  pursuance  thereof,  .  .  shall 
be  the  supreme  law  of  the  land.'  .  .  . 
Without  tne  concurrent  sovereignty  referred 
to,  the  national  government  would  m  nothing 
but  an  advisory  government.     Its  executive 

Sower  would  be  absolutely  nullified.  Why 
0  we  have  marshals  at  all,  if  they  cannot 
physically  lay  their  hands  on  persons  and 
things  in  the  performance  of  tneir  proper 
duties?  What  functions  can  they  perform, 
if  they  cannot  use  force?  In  executing  the 
processes  of  the  courts,  must  they  call  on  the 
nearest  constable  for  protection?  ^ust  they 
rely  on  him  to  use  the  reauisite  compulsion^ 
and  to  keep  the  peace,  whilst  they  are  solicit- 
ing and  entreating  the  parties  and  bystanders 
to  allow  the  law  to  take  its  course?  This  is 
the  necessary  consequence  of  the  positions  that 
are  assumed..  If  we  indulge  in  such  imprac- 
ticable views  as  these,  ami  keep  on  refining 
and  re-refining,  we  shall  drive  the  national 
government  out  of  the  United  States,  and 
relegate  it  to  the  District  of  Columbia,  or 
permtps  to  some  foreign  soil.  We  shall  bring 
It  back  to  a  condition  of  greater  helplessness 
than  that  of  the  old  Confederation.  ...  It 
must  execute  its  powers,  or  it  is  no  ffovem- 
ment.  It  must  execute  them  on  the  land  as 
well  as  on  the  sea,  on  things  as  well  as  on 
persons.  And,  to  do  this,  it  must  necessarily 
nave  power  to  command  obedience,  preserve 
order  and  keep  the  peace ;  and  no  person  or 
power  in  this  land  has  the  right  to  resist  or 
question  its  authority,  so  Ions  as  it  keeps 
within  the  bounds  of  its  jurisdiction.** 

At  the  same  term  of  the  court,  in  the  case 
of  Tmrkmee  v.  DanU,  100  U.  S.  257,  202  [25 : 
648,  6601,  where  the  same  questions  in  regard 
to  the  relative  powers  of  this  federal  and  state 
courts  were  concerned,  in  regard  to  crimin;il 
offenses,  the  court  expressed  its  views  through 
Mr,  JutHee  Strong,  quoting  from  the  case  of 
Mmrtin  v.  Eunier,  14  U.  S.  1  Wheat  868  [4 : 
112],  the  following  language :  "The  general 

Kvemment  must  cease  to  exist  whenever  it 
ns  the  power  of  protecting  itself  in  the  ex- 
ercise of  Its  constitutional  powers  ;**  and  then 
proceeding:  "It  can  act  only  through  its 
officers  and  agents,  and  they  must  act  within 
the  States,  u,  when  thus  acting,  and  within 
the  scope  of  their  authority,  thoee  officers  can 
be  arrested  and  brought  to  trial  in  a  state 
court,  for  an  alleged  offense  against  the  law 
of  the  State,  yet  warranted  vf  the  federal 
authority  thcj  posssss^  and  if  the  general 
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fOTernment  is  powerless  to  interfere  at  once 
lor  their  protection,  if  their  protection  must 
be  left  to  the  action  of  the  state  court,  the 
operations  of  the  general  goyemment  may  at 
any  time  be  anested  at  the  will  of  one  of  its 
members.  The  legislation  of  a  State  may  be 
unfriendly.  It  may  affix  penalties  to  acts 
done  under  tiie  inmiediate  direction  of  th^ 
national  goyemment,  and  in  obedience  to  its 
laws.  It  may  deny  the  authority  conferred 
by  those  laws.  The  state  court  may  adminis- 
ter not  only  the  laws  of  the  State,  but  equally 
federal  law,  in  such  a  manner  as  to  paralyze 
the  operations  of  the  coyemment.  And  even 
if,  after  trial  imd  final  Judgment  In  the  state 
court,  the  case  can  be  brought  into  the  United 
States  court  for  reyiew,  the  officer  is  with- 
drawn from  the  discharge  of  his  duty  during 
the  pendency  of  the  prosecution,  ana  the  ex- 
ercise of  acknowledgea  federal  power  arrested. 
We  do  not  think  such  an  element  of  weakness 
is  to  be  found  in  Uie  Constitution.  The  Unit- 
ed States  is  a  goyemment  with  authori^  ex- 
tending oyer  the  whole  territory  of  the  Union, 
acting  upon  the  States  and  the  people  of  the 
States.  While  it  is  limited  in  the  number  of 
its  powers,  so  far  as  its  soyereignty  extends 
it  is  supreme.  No  state  goyemment  can  ex- 
elude  it  from  the  exercise  of  any  authority 
conferred  upon  it  by  the  Constitution,  ob- 
struct its  authorized  officers  against  its  will, 
or  withhold  from  it,  for  a  moment,  ^e  cog- 
nizance of  any  subject  which  that  instrument 
baa  oonunitted  to  it." 

To  cite  all  the  cases  in  which  this  principle 
of  the  supremacy  of  the  goyemment  of  the 
United  States,  in  the  exercise  of  all  the 
powers  conferred  upon  it  by  the  Constitution, 
is  maintained,  would  be  an  endless  task.  We 
haye  selected  these  as  being  the  most  forcible 
expressions  of  the  yiews  of  the  court,  haying 
a  direct  reference  to  the  nature  of  the  case 
before  us. 

Where,  then,  are  we  to  look  for  the  pro- 
tection which  we  haye  shown  Jud^e  Field 
was  entitled  to  when  engaged  in  the  discharge 
of  bis  official  duties?  T^ot  to  the  courts  of 
the  United  States ;  because,  as  has  been  more 
than  once  said  in  this  court,  in  the  diyision 
Off  the  powers  of  goyemment  between  the 
three  gmat  departments,  executiye,  legisla- 
tiye  aim  Judicial,  the  judicial  is  the  weakest 
for  the  purposes  of  self -protection  and  for  Uie 
enforcement  of  the  powers  which  it  exercises. 
The  ministerial  (mcers  through  whom  its 
commands  must  be  executed  are  marshals  of 
the  United  States,  and  belong  emphatically 
to  the  Executiye  Department  of  the  govem- 
ment.  They  are  appointed  by  the  President, 
with  the  aoyioe  and  consent  of  the  Senate. 
They  are  remoyable  from  office  at  his  pleas- 
ure. They  are  subjected  by  Act  of  Congress 
to  the  superyision  and  control  of  the  Depart- 
ment of  Justice,  in  the  hands  of  one  of  the 
cabinet  officers  of  the  President,  and  their 
compensation  is  proyided  by  Acts  of  Con- 
gress. The  same  may  be  said  of  the  district 
attomm  of  the  United  States,  who  prosecute 
and  defend  the  claims  of  the  goyemment  in 
the  courts. 

The  legislatiye  branch  of  the  goyemment 
can  only  protect  the  Judicial  oflioers  by  the 
•Bactment  of  laws  for  tiuit  purpose,  uidthear- 


gument  we  are  now  combatting  assumes  that 
no  such  law  has  been  passed  by  Congress. 

If  we  turn  to  the  Executiye  Department  of 
the  goyemment,  we  find  a  yery  difTerent  con- 
dition of  affairs.  The  Constitution,  section 
8,  article  2,  declares  that  the  President 
''shall  take  care  that  the  laws  be  faithfully 
executed,"  and  he  is  provided  with  the  menns 
of  fulfilling  this  obligation  by  his  authority 
to  commission  all  the  officers  of  the  United 
States,  and,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  appoint  the  most  im- 
portant of  them  and  to  fill  vacancies.  He  is 
declared  to  be  commander-in-chief  of  the 
army  and  navy  of  the  United  States.  Tlie 
duties  which  are  thus  imposed  upon  him  he 
is  further  enabled  to  perform  by  the  recogni- 
tion in  the  Constitution,  and  the  creation  by 
Acts  of  Congress,  of  executive  departments. 
which  have  varied  in  number  from  four  or 
five  to  seven  or  eight,  who  are  familiarly 
called  cabinet  ministers.  These  aid  him  in 
the  performance  of  the  ^at  duties  of  his  of- 
fice and  represent  him  m  a  thousand  acts  to 
which  it  can  liardly  be  supposed  his  personal 
attention  is  called,  and  thus  lie  is  enabled  to 
fulfill  the  duty  of  his  great  department,  ex- 
pressed in  the  phrase  that  *'he  snail  take  care 
that  the  laws  be  faithfully  executed." 

Is  this  duty  limited  to  the  enforcement  of 
Acts  of  Conflfress  or  of  treaties  of  the  United 
States  according  to  their  expreu  terms,  or  does 
it  include  the  rights,  duties  and  obligations 

?;rowing  out  of  the  Constitution  itsdf,  our 
nteraational  relations,  and  all  the  protection 
implied  by  the  nature  of  the  government 
under  the  Constitution? 

One  of  the  most  remarkable  episodes  in 
the  history  of  our  foreign  relations,  and 
which  has  become  an  attractive  historical 
incident,  is  the  case  of  Martin  Eoszta.  a 
native  of  Hungry,  who,  tliough  not  fully  u 
naturalized  citizen  of  the  United  States,  had 
in  due  form  of  law  made  his  declaration  of 
intention  to  become  a  citizen.  While  in 
Smyma  he  was  seized  by  command  of  the 
Austrian  consul -general  at  that  place,  and 
carried  on  board  the  Hussar,  an  Austrian 
vessel,  where  he  was  held  in  close  confine- 
ment. Captain  Ingralmm,  in  command  of 
the  American  sloop  of  war  St  Louis,  arriv- 
ing in  port  at  that  critical  period,  and  as- 
certaining that  Eoszta  had  with  him  his  nat- 
uralization papers,  demanded  his  surrender 
to  him,  and  was  compelled  to  train  his  gnns 
upon  the  Austrian  vessel  before  his  demands 
were  complied   with.    It  was,  however,    to 

grevent  bloodshed,  agreed  that  Eoszta  should 
e  placed  in  the  hands  of  the  French  con- 
sul subject  to  the  result  of  diplomatic  ne- 
gotiations between  Austria  and  the  United 
States.  The  celebrated  correspondence  be- 
tween Mr.  Marcy,  Secretary  of  State,  and 
Chevalier  Hulsemann,  the  Austrian  minister 
at  Washington,  which  arose  out  of  this 
affair,  and  resulted  in  the  release  and  resto- 
ration to  liberty  of  Eoszta,  attracted  a  ^reat 
deal  of  public  attention,  and  the  posTtioD 
assumed  by  Mr.  Marcy  met  the  approval 
of  the  country  and  of  Congress,  who  voted  a 
ffold  medal  to  Captain  Ingraham  for  his  con- 
duct in  the  affair.  Upon  what  Act  of  Oon- 
gresB  then  existini;  can  anyone  lay  his  finger 
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in  support  of  the  action  of  our  goyenmiient  in 
this  matter? 

So.  if  tlie  President  or  the  Postmaster-Qen- 
eral  is  advised  that  the  mails  of  the  United 
States,  possibly  carrying  treasure,  are  liable 
to  be  robbed  and  the  mail  carriers  assaulted 
and  murdered  in  any  particular  region  of 
coimtry,  who  can  doubt  the  authority  of  the 
Ftesident  or  of  one  of  the  executive  depart- 
ments under  him  to  make  an  order  for  the 
f protection  of  the  mail  and  of  the  persons  and 
ives  of  its  carriers,  by  doing  exactly  what 
was  done  in  the  case  of  Mr.  Justice  Field, 
namely,  providing  a  sufficient  guard,  whether 
it  be  bf  soldiers  of  the  army  or  by  marshals 
of  the  United  States,  with  a  passe  eomitatus 
properly  armed  and  equipped,  to  secure  the 
safe  penormance  of  the  duty  of  carrying  the 
mall  wherever  it  may  be  intended  to  go7 

The  United  States  is  the  owner  of  millions 
of  acres  of  valuable  public  land,  and  has 
been  tiie  owner  of  much  more  which  it  has 
sold.  Some  of  these  lands  owe  a  large  part 
of  their  value  to  the  forests  which  grow  upon 
them.  These  forests  are  1  iable  to  depredations 
by  people  living  in  the  neighborhood,  known 
as  timoer  thieves,  who  miake  a  living  by 
cutting  and  selling  such  timber,  and  who  are 
trespassers.  But  until  quite  recently,  even 
if  there  be  one  now,  there  was  no  statute  au- 
thorizing any  preventive  measures  for  the 
protection  of  this  valuable  public  property. 
Has  the  President  no  authority  to  place  guards 
upon  the  public  territory  to  protect  its  tim- 
ber? No  authority  to  seize  the  timber  when 
cut  and  found  upon  tiie  ground?  Has  he  no 
power  to  take  any  measures  to  protect  this 
vast  domain?  Fortunately  we  find  this  ques- 
tion answered  by  this  court  in  the  case  of 
WelU  V.  Hiekles,  104  U.  8.  444  [26:  825]. 
That  was  a  case  in  whidi  a  class  of  men  ap- 
pointed by  local  land  officers,  under  instruc- 
tions from  the  Secretary  of  the  Interior,  hav- 
ing found  a  large  quantity  of  this  timber 
cut  down  from  the  forests  of  the  United 
States  and  lying  where  it  was  cut^  seized  it 
The  question  of  the  title  to  this  property 
coming  in  controversy  between  Wells  and 
Nickles,  it  became  essential  to  inquire  into 
the  authority  of  these  timber  agents  of  tiie 
government  thus  to  seize  the  timber  cat  by 
trespassers  on  its  lands.  The  court  said: 
^'T^  effort  we  have  made  to  ascertain  and  fix 
the  authority  of  these  timber  agents  by  any 
positive  provision  of  law  has  been  unsucccss- 
ml."  But  the  court,  notwithstanding  there 
was  no  special  statute  for  it,  held  that  the 
Department  of  the  Interior,  actine  under  the 
idea  of  protecting  from  depredation  timber 
on  the  lands  of  the  government,  had  gradu- 
ally come  to  assert  the  right  to  seize  what  is 
cut  and  taken  away  from  them  wherever  it 
can  be  traced,  and  in  aid  of  this  the  registers 
and  receivers  of  the  land  office  had.  oy  in- 
structions from  the  Secretary  of  the  Litcoior, 
been  constituted  agents  of  the  United  States 
for  these  purposes,  with  power  to  appoint 
special  agents  imder  themselves.  Am  the 
court  upheld  the  authority  of  the  Secretary 
.  of  the  Interior  to  make  these  rules  and  regu- 
lationt  for  the  protection  of  the  public  lands. 

One  of  the  cases  in  this  court  in  which  this 
qoestioii  was  presented  in  the  most  imposing 


form  is  that  of  UniUd  States  v.  San  Jadnio 
Tin  Ch.,  125  U.  8.  278  [81:  747].  In  that 
case,  a  suit  was  brought  in  the  name  of  the 
United  States,  by  order  of  the  Attorney-Gen- 
eral, to  set  aside  a  patent  which  had  l>een  is* 
sued  for  a  large  body  of  valuable  land,  on 
the  ground  tluit  it  was  obtained  from  the 
government  by  fraud  and  deceit  practiced 
upon  its  officers.  A  preliminary  question 
was  raised  by  counsel  for  defendant,  which 
was  earnestly  insisted  upon,  as  to  the  right 
of  the  Attorney-General  or  any  other  officer 
of  the  government  to  institute  such  a  suit  in 
the  absence  of  any  Act  of  Congress  authorizing 
it.  It  was  conceded  that  there  was  no  express 
authority  given  to  the  Attorney-General  to 
institute  that  particular  suit  or  any  suit  of 
that  class.  The  question  was  one  of  very 
fpreat  interest,  and  was  very  ably  argued  both 
m  the  court  below  and  in  this  court.  The  re- 
sponse of  this  court  to  that  suggestion  conced- 
ed that  in  the  Acts  of  Congress  establishing 
the  Department  of  Justice  and  defining  the 
duties  of  the  Attorney-General  there  was  no 
such  express  authority,  and  it  was  said  that 
there  was  also  no  express  authority  to  him  to 
bring  suits  against  debtors  of  the  government 
upon  bonds,  or  to  be&^in  criminal  prosecu- 
tions, or  to  institute  criminal  proceeaings  in 
any  of  the  cases  in  which  the  United  States  rAtj-i 
was  plaintiff,  yet  he  was  invested  with  the  ^  -' 
general  superintendence  of  all  such  suits.  It 
was  further  said:  ''If  the  United  States,  in 
any  particular  case,  has  a  just  cause  for  call- 
ing upon  the  iudiciarv  of  the  country,  in  any 
of  Its  courts,  for  relief  by  setting  aside  or  an- 
nulling any  of  its  contracts,  its  obligations,  or 
its  most  solemn  instruments,  the  question  of 
the  appeal  to  the  judicial  tribunals  of  the 
counljy  must  primarily  be  decided  by  the  At- 
torney-General of  the  United  States.  That 
such  a  power  should  exist  somewhere,  and  that 
the  United  States  should  not  be  more  helpless 
in  relieving  itself  from  frauds,  impostures  and 
deceptions  than  the  private  inaividual,  la 
hardly  open  to  argument"  ''There  must, 
then,  be  an  officer  or  officers  of  the  government 
to  determine  when  the  United  States  shall  sue, 
to  decide  for  what  it  shall  sue,  and  to  be  re- 
sponsible that  such  suits  shall  be  brought  in 
appropriate  cases.  The  attorneys  of  the 
United  States  in  every  judicial  district  are 
officers  of  this  character,  and  they  are  by 
statute  under  the  immediate  supervision  and 
control  of  the  Attorney -General.  How,  then, 
can  it  be  argued  that  if  the  United  States  has 
been  deceived,  entrapped  or  defrauded,  into 
the  making,  under  the  forms  of  law,  of  an 
instrument  which  injuriously  affects  its 
rights  of  property,  or  other  rights,  it  cannot 
bring  suit  to  avoid  the  effect  of  such  instru- 
ment, thus  fraudulently  obtained,  without  a 
special  Act  of  Congress  in  eadi  case,  or 
without  some  special  authority  applicable  to 
this  class  of  cases?"  The  same  question  was 
raised  in  the  earlier  case  of  Untied  States  v. 
Hughes,  51  U.  S.  11  How.  552  [18:  809],  and 
decided  the  same  way. 

We  cannot  doubt  the  power  of  the  President 
to  take  measures  for  the  protection  of  a  Judge 
of  one  of  the  courts  of  the  United  States, 
who,  while  in  the  discharge  of  the  duties  of 
his  office,  is  threatened  with  a  personal  attack 
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which  may  probably  result  in  his  death,  and 
-we  think  it  clear  that  where  this  protection 
Is  to  be  afforded  through  the  civil  power,  the 
Department  of  Justice  Is  the  proper  one  to  set 
In  motion  the  necessary  means  of  protection. 
The  correspondence  already  recited  in  this 
opinion  between  the  marahal  of  the  Northern 
IMstrict  of  Oalifomia,  and  the  Attorney- 
General,  and  the  district  attorney  of  the 
United  States  for  that  district,  although  pie- 
•cribing  no  yery  specific  mode  of  afforaing 
(Ml  this  protection  by  the  Attomey-€(eneral,  is 
■ufBcientk  we  think,  to  warrant  the  marshal 
in  takine  the  steps  which  he  did  take,  in 
making  toe  provisions  which  he  did  make, 
for  the  protection  and  defense  of  Mr.  Justice 
Field. 

But  there  is  positive  law  investing  the 
marshals  uid  their  deputies  with  powers 
which  not  only  justify  what  Marshal  N'eagle 
did  in  this  matter,  but  which  imposed  it  upon 
him  as  a  duty.  In  chapter  fourteen  of  the 
Bevised  Statutes  of  the  United  States,  which 
is  devoted  to  the  appointment  and  duties  of 
the  district  attorneys,  marshals  and  clerks  of 
the  courts  of  the  United  States,  section  788 
declares: 

*'The  marshals  and  their  deputies  shall 
have,  in  each  State,  the  same  powers,  in  ex- 
ecuting the  laws  of  the  United  States,  as  the 
sheriffs  and  their  deputies  in  such  State  may 
have,  by  law,  in  executing  the  laws  thereof.  ** 

If,  therefore,  a  sheriff  of  the  State  of  Cali- 
fornia was  authorized  to  do  in  regard  to  the 
laws  of  California  what  Neagle  did,  that  is, 
if  he  was  authorized  to  keep  the  peace,  to 
protect  a  Judge  from  assault  and  murder,  then 
lieagle  was  authorized  to  do  the  same  thing 
in  reference  to  the  laws  of  the  United  States. 

Section  4176  of  the  Political  Code  of  Cali- 
fornia reads  as  follows: 

"The  sheriff  must: 

"First.  Preserve  the  peace. 

*  Second.  Arrest  and  take  before  the  nearest 
magistrate  for  examination  all  persons  who 
attempt  to  commit  or  have  committed  a  public 
affwiae. 

"Third.  Prevent  and  surpress  all  affrays, 
breaches  of  the  peace,  riots  and  insurrections, 
which  may  come  to'^s  knowledge." 

And  the  Penal  Code  of  California  declares 
(section  197)  that  homicide  is  Justifiable 
when  committed  by  any  person  "when  resist- 
ing any  attempt  to  murder  any  person  or  to 
oonmiit  a  felony  or  to  do  some  great  bodily 
injury  upon  any  person;"  or  "when  com- 
mitted in  defense  of  habitation,  property  or 
person  against  one  who  manifestly  intends  or 
endeavors  by  yiolenoe  or  surprise  to  commit 
A  felony.* 
1^0]  That  there  fs  a  peace  of  the  United  States ; 
that  a  man  assaulting  a  Judge  of  the  United 
States  while  in  the  discharge  of  his  duties  vio- 
lates that  peace ;  that  in  such  case  the  marshal 
of  the  United  States  stands  in  the  same  relation 
to  the  peace  of  the  United  States  which  the 
sheriff  of  the  county  does  to  the  peace  of  the 
State  of  California,  «cic  questions  too  clear 
to  need  arcumcnl  to  prove  them.  That  it 
would  be  the  duty  d  a  dieriff,  if  one  had 
been  present  el  tble  easaiilt  by  Tttiy  upon 
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Judge  Field,  to  prevent  this  breach  of  the 
peace,  to  prevent  this  assault,  to  prevent  the 
murder  which  was  contemplated  by  it,  cannot 
be  doubted.  And  if  in  pmorming  this  duty 
it  became  necessary  for  the  protection  of 
Judge  Field,  or  of  himself,  to  kill  Terry,  in 
a  case  where,  like  this,  it  was  evidently  a 
question  of  the  choice  of  who  should  be 
killed,  the  assailant  and  violator  of  the  law 
and  disturber  of  the  peace,  or  the  imoffending 
man  who  was  in  his  power,  there  can  be  no 
question  of  the  authority  of  the  sheriff  to  have 
killed  Terry.  So  the  marshal  of  the  United 
States,  charged  with  the  duty  of  protecting 
and  guarding  the  Judge  of  the  United  States 
court  against  this  special  assault  upon  his 
person  and  his  life,  being  present  at  the 
critical  moment,  when  prompt  action  was 
necessary,  foimd  it  to  be  his  duty,  a  duty 
which  he  had  no  liberty  to  refuse  to  perform. 
to  take  the  steps  which  resulted  in  Terry's 
death.  This  duty  was  iinposed  on  him  by 
the  section  of  the  Revised  Statutes  which  we 
have  recited,  in  connection  with  the  powers 
conferred  by  the  State  of  California  upon  its 
peace  officers,  which  become,  by  this  Statute, 
in  proper  cases,  transferred  as  duties  to  the 
marshals  of  the  United  States. 

But  all  these  questions  being  conceded,  it 
is  urged  against  the  relief  sought  bv  this 
writ  of  habeas  corpus,  that  the  question  of 
the  guilt  of  the  prisoner  of  the  crime  of 
murder  is  a  question  to  be  determined  by  the 
laws  of  California,  and  to  be  decided  by  its 
courts,  and  that  there  exists  no  power  in  the 
government  of  the  United  States  to  take  away 
ue  prisoner  from  Uie  custody  of  the  proper 
authorities  of  the  State  of  California  and  carry 
him  before  a  Judge  of  the  court  of  the  United 
States,  and  release  him  without  a  trial  by 
jury  according  to  the  laws  of  the  State  of  ^ 
California.  'Diat  the  Statute  of  the  United  L^^J 
States  authorizes  and  directs  such  a  proceed- 
ing and  such  a  judgment  in  a  case  where  the 
oftense  diarged  against  the  prisoner  consists 
in  an  act  done  in  pursuance  of  a  law  of  the 
United  States  and  by  virtue  of  its  authority, 
and  where  the  imprisonment  of  the  party  is 
in  violation  of  the  Constitution  and  laws  of 
the  United  States,  is  clear  by  its  express 
language. 

The  enactments  now  found  in  the  Bevised 
Statutes  of  the  United  States  on  the  subject 
of  the  writ  of  habeas  corpus  are  the  results 
of  a  long  course  of  legislation  forced  upon 
Congress  by  the  attempt  of  the  States  of 
the  Union  to  exercise  the  power  of  impris- 
onment over  officers  and  other  persons  as- 
serting rights  under  the  federal  government 
or  foreiffn  governments,  which  the  States 
denied.  "The  original  Act  of  Congress  on  the 
subject  of  the  writ  of  habeas  corpus,  bv  its 
14th  section,  authorized  the  Judges  and  the 
courts  of  the  United  States,  in  the  case  of 
prisoners  in  Jail  or  in  custody  under  or  by 
color  of  the  authority  of  the  United  States. 
or  committed  for  trial  before  some  court  of 
the  same,  or  when  necessary  to  be  brought 
into  court  to  testify,  to  issue  the  writ,  and  ' 
the  Judge  or  court  before  whom  they  were 
brought  was  directed  to  make  inquiry  into 
the  cause  of  commitment.  1  Stat.  81.  This 
did  not  present  the  question,  or  at  least,  it 
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Sive  rise  to  no  question  whicn  came  before 
e  oourte,  as  to  releaainff  by  this  writ  par- 
ties held  in  custody  under  the  laws  of  the 
States.  But  when»  during  the  controversy 
growinff  out  of  the  Nullification  Laws  of 
South  &rolina»  officers  of  the  United  States 
were  arrested  and  imprisoned  for  the  perform- 
ance of  their  duties  in  collecting  the  revenue 
of  the  United  States  in  that  State,  and  held 
by  the  state  authorities,  it  became  necessary 
•  for  the  Congress  of  the  United  States  to  take 
some  action  for  their  relief.  Accordingly 
the  Act  of  Congress  of  March  2,  1888  (4  Stat. 
684),  among  cSher  remedies  for  sudi  con- 
dition of  afiirs,  provided,  by  its  7th  section . 
that  the  federal  judges  should  grant  writs  of 
habeas  corpus  in  all  cases  of  a  prisoner  in 
Jail  or  confinement,  where  he  should  be  com- 
mitted or  coHDfined  on  or  by  any  authority  or 
law,  for  any  act  done,  or  omitted  to  be  done, 
.^  in  pursuance  of  a  law  of  the  United  States, 

[71]       or  any  order,  process  or  decree  of  any  Judge 
or  court  thereof. 

The  next  extension  of  the  circumstances  on 
which  a  writ  of  habeas  corpus  might  issue  by 
the  federal  Judges  arose  out  of  the  celebrated 
MeLeod  Caae,  in  which  McLeod,  charged  with 
murder,  in  a  state  court  of  New  York,  had 
pleaded  that  he  was  a  British  subject,  and 
that  what  he  had  done  was  under  and  bv  the 
authority  of  his  government,  and  should  be 
a  matter  of  international  adjustment,  and 
that  he  was  not  subject  to  be  tried  by  a  court 
of  New  York  under  the  laws  of  that  State. 
The  federal  government  acknowleds^ed  the 
force  of  this  reasoning,  and  undertook  to  ob- 
tain from  the  government  of  the  State  of  New 
York  the  release  of  the  prisoner,  but  failed. 
He  was,  however,  tried  and  acquitted,  and 
afterwards  released  by  the  State  of  New  York. 
Tliis  led  to  an  extension  of  the  powers  of  the 
federal  Judges  under  the  writ  of  habeas  cor- 
pus, by  the  Act  of  August  29,  1842  (5  Stat. 
589),  entitled  **  An  Act  to  Provide  Further 
Remedial  Justice  in  the  Courts  of  the  United 
States.  *  It  conferred  upon  them  the  power  to 
issue  a  writ  of  habeas  corpus  in  all  cases 
where  the  prisoner  claimed  that  the  act  for 
which  he  was  held  in  custody  was  done 
under  the  sanction  of  any  foreign  power,  and 
where  the  validity  and  effect  of  this  plea  de- 
pended upon  the  Law  of  Nations,  ta  advo- 
cating the  bill,  which  afterwards  became  a 
law,  on  this  subject,  Senator  Berrien,  who 
introduced  it  into  the  Senate,  observed :  ''The 
object  was  to  allow  a  foreigner,  prosecuted  in 
one  of  the  States  of  the  Union  for  an  offense 
committed  in  that  State,  but  which  he  pleads 
has  been  committed  under  authority  of  his 
o>vn  sovercigntv  or  the  authority  of  the  Law 
of  Nations,  to  be  brought  up  on  that  issue 
before  the  only  competent  judicial  power 
to  decide  upon  matters  involved  in  foreign 
relations  or  the  Law  of  Nations.  The  plea 
must  show  that  it  has  reference  to  the  laws 
or  treaties  of  the  United  States  or  the  Law 
of  Nations,  and  showing  this,  the  writ  of 
habeas  corpus  is  awarded  to  try  that  issue. 
L78]  ^  i^  "^^^  appear  that  the  accused  has  a  bar 
on  the  plea  alleged,  it  is  right  and  proper 
that  hs  should  not  bs  delayed  in  prison 
awaiting  the  proceedings  of  the  state  Juris- 
diotioB  OB  the  prsliminary  issue  of  his  plea 
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at  bar.  If  satisfied  of  the  existence  in  fact 
and  validi^  in  law  of  the  bar,  the  federal 
Jurisdiction  will  have  the  power  of  adminis- 
tering prompt  relief."  No  more  forcible 
statement  of  the  principle  on  which  the  law 
of  the  case  now  before  us  stands  can  be  made. 

Hie  next  extension  of  the  powers  of  the 
court  under  the  writ  of  habeas  corpus  was 
the  Act  of  February  5,  1867  (14  Stat.  885), 
and  this  contains  the  broad  ground  of  the 
present  Revised  Statutes,  imder  which  the 
relief  is  sought  in  the  case  before  us,  and  in- 
cludes all  cases  of  restraint  of  liberty  in 
violation  of  the  Constitution  or  a  law  or 
treaty  of  the  Unit^  States,  and  declares  that 
''the  said  court  or  Judge  shall  proceed  in  a 
summary  wav  to  determine  the  facts  of  the 
case,  by  hearing  testimony  and  the  arguments 
of  the  parties  interested,  and  if  it  sliall  ap- 
pear that  the  petitioner  is  deprived  of  his  or 
her  liberty  in  contravention  of  the  Constitu- 
tion or  laws  of  the  United  States,  he  or  she 
shall  forthwith  be  discharged  and  set  at  lib- 
erty.* 

it  would  seem  as  if  the  argument  might 
close  here.  If  the  duty  of  the  United  States 
to  protect  its  officers  from  violence,  even  to 
death,  in  discharge  of  the  duties  which  its 
laws  impose  upon  them,  be  establislied,  and 
Congress  has  made  the  writ  of  habeas  corpus 
one  of  the  means  by  which  this  protection  is 
made  efficient,  and  if  the  facts  of  this  case 
show  that  the  prisoner  was  acting  both  under 
the  authority  of  law,  and  the  directions  of 
his  superior  officers  of  the  Department  of 
Justice,  we  can  see  no  reason  why  this  writ 
should  not  be  made  to  serve  its  purpose  in 
the  present  case.  We  have  already  cited  such 
decisions  of  this  court  as  are  most  important 
and  directly  in  point,  and  there  is  a  series  of 
cases  decided  by  the  circuit  and  district  courts 
to  the  same  purport.  Several  of  these  arose 
out  of  proceedings  under  the  Fugitive  Slave 
Law,  in  which  the  marshal  of  the  United 
States,  while  enjraged  in  apprehending  the 
fugitive  slave  with  a  view  to  returning  him 
to  his  master  in  another  State,  was  arrested 
by  the  authorities  of  the  State.  In  many  of 
these  cases  they  made  application  to  the 
Judges  of  the  United  States  for  relief  by  the 
writ  of  habeas  corpus,  whidi  gave  rise  to 
several  very  interesting  decisions  on  this  sub- 
ject. ( 

In  J5b  parte  Jenkins,  2  Wall.  Jr.  621,  529, 
the  marshal,  who  bad  been  engaged,  while 
executing  a  warrant,  in  arresting  a  fugitive, 
in  a  bloody  encounter,  was  himself  arrested 
under  a  warrant  of  a  Justice  of  the  peace  for 
assault  with  intent  to  kill,  which  makes  the 
case  very  analogous  to  the  one  now  under 
consideration.  He  presented  to  the  Circuit 
Court  of  the  United  Sutes  for  the  £asteni 
District  of  Pennsylvania  a  petition  for  a  writ 
of  habeas  corpus,  which  was  heard  befom 
Mr.  JuiUee  Orier,  who  held  that  under 
Act  of  1888,  already  referred  to,  the 
was  entitled  to  his  discharge,  waenm 
he  had  done  was  in  pursuanoa  of  and 
authority  conferred  upon  him  by  tii( 
Congress  concerning  the  rendition  rf 
slaves.  He  said:  ^The  authr-^**  ^ 
on  the  Judges  of  the  United 
Act  of  Congress  gives  them 
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UfeKt  wr  other  ooart  oonld  exercise  under  the 
writ  of  habeas  oorpus,  or  gives  them  none  at 
all.  If  under  such  a  writ  they  may  not  dis- 
charge their  officer  when  imprisoned  by  any 
authority  for  an  act  done  in  pursn'^nce  of  a 
law  of  the  United  States,  it  wou  be  im- 
possible to  disooTcr  for  what  useful  purpose 
the  Act  was  passed.  It  was  passed  when  a 
certain  State  of  this  Union  haa  threatened  to 
nullify  Acts  of  Ckmgress,  and  to  treat  those 
as  criminals  who  should  attempt  to  execute 
them ;  and  it  was  intended  as  a  remedy  against 
such  state  legislation." 

This  same  matter  was  up  affain  when  the 
fugitive  slave,  Thomas,  had  the  marshal  ar- 
rested in  a  civil  suit  for  an  alleged  assault 
and  battery.  He  was  carried  before  Judge 
Fahe  on  another  writ  of  hab^ui  corpus  and 
a^in  released.  2  Wall.  Jr.  581.  A  third 
time  the  marshal,  being  indicted,  was  ar- 
rested on  a  bench  warrant  issued  by  the  state 
court,  and  aniin  brought  before  the  circuit 
court  of  the  United  States  by  a  writ  of  habeas 
corpus  and  discharged.  Some  remarks  of 
Judge  Kane  on  this  occasion  are  very  perti- 
nent to  the  objections  raised  in  the  present 
case.  He  said  (2  Wall.  Jr.  548)  :  Mt  has 
been  urged  that  my  order,  if  it  riiall  with- 
draw the  relators  from  the  prosecution  pend- 
ing against  them  [in  the  state  court],  will 
in  eifect  prevent  their  trial   by  Jury  at  all, 

[74|  since  there  is  no  Act  of  Ck>ngress  under  whid^ 
they  can  be  indicted  for  an  abuse  of  process. 
It  will  not  be  an  anomaly,  however,  if  the 
action  of  this  court  shall  interfere  with  the 

^  trial  of  these  prisoners  by  a  Jury.    Our  Con- 

stitutions secure  that  mode  of  trial  as  a  riffht 
to  the  accused ;  but  they  nowhere  recognize 
it  as  a  right  of  the  government,  either  state 
or  federal,  still  leas  of  an  individual  prose- 
cutor. The  action  of  a  Jury  is  overruled  con- 
stantly by  the  granting  ox  new  trials  after 
conviction.  It  is  arrested  by  the  entering  of 
fwUe  proeequie,  while  the  case  is  at  bar.  It 
is  made  ineffectual  at  any  time  by  the  dis- 
charge on  habeas  corpus.  .  .  .  And  there 
is  no  harm  in  this.  No  one  imagines  that 
because  a  man  is  accused  he  must  therefore 
of  course  be  tried.  Public  prosecutions  are 
not  devised  for  the  purpose  of  indemnifying 
the  wrongs  of  individuals,  still  less  of  re- 
taliating upon  them." 

Many  other  decisions  by  the  circuit  and 
district  courts,  to  the  same  purport,  are  to 
be  found,  amone  them  the  following:  Ex 
parts  Robinson,  6  McLean,  855,  4  Am.  L.  Reg. 
617 ;  United  States  v.  Jailer  of  Fayette  County, 
2  Abb.  U.  S.  265;  i20  Ramsey,  2  Flipp.  451 ; 
Re  NeiU,  8  Blatchf .  156 ;  Ex  parte  Bridges,  2 
Woods,  428;  Et  parU  RoyaU,  117  U.  S.  241. 
Similar  language  was  used  by  Mr.  Choate 
in  the  Senate  of  the  United  States  upon  the 
passage  of  the  Act  of  1842.  He  said:  ''If 
you  nave  the  power  to  interpose  after  Judg- 
mentk  yon  have  the  power  to  do  so  before. 
If  Ton  can  reverse  a  Judsment,  you  can  an- 
ticipate its  rendition.  If,  within  the  Consti- 
tution, your  Judicial  power  extends  to  these 
cases  or  these  controversies,  whether  you  take 
hold  of  the  case  or  controversy  at  one  stase 
or  another  is  totally  immaterial.  The  single 
ouestion  submitted  to  the  national  tribimal, 
toe   question   whether,    under    the    Statute 
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adopting  the  Laws  of  Nations,  the  prisoner  is 
entitled  to  the  exemption  or  immunity  ht 
claims,  may  as  well  be  extracted  from  the 
entire  case,  and  presented  and  decided  in  those 
tribunals  before  any  Judgment  in  the  state 
court,  as  for  it  to  be  revised  afterwards  on  a 
writ  of  error.  Either  way,  they  pass  on  no 
other  question.  Either  way,  they  do  not  ad- 
minister  the  criminal  law  of  a  State.  Li  the 
one  case  as  much  as  in  titie  other,  and  no  more, 
do  they  interfere  with  state  Judicial  power." 
The  same  answer  is  given  in  the  present 
case.  (I'o  ^®  objection  made  in  argument, 
that  the  prisoner  is  discharged  by  this  writ- 
from  the  power  of  the  state  court  to  try  him 
for  the  whole  offense,  the  reply  is,  that  if ' 
the  prisoner  is  held  in  the  state  court  to  an- 
swer for  an  act  which  he  was  authorized  to 
do  by  the  law  of  the  United  States,  which  it 
was  his  duty  to  do  as  marshal  of  the  United 
States,  and  if  in  doing  that  act  he  did  no 
more  than  what  was  necessary  and  proper  for 
him  to  do,  he  cannot  be  guilty  of  a  crime 
under  the  law  of  the  State  of   California^ 

j^tablished 
that~he  is  innocent  of  my  crime  agimst  the 
lawB  Of  the  St&te,  or  oi  any  other  authTffttv 

whatever.   Therels^  yrnafcp  f nr  anv  fnrthflr 

trial  m  the  state  court,  or  in  any  courf.  "The 
circuit  court  ol  the  united  Bistes  was  as 
competent  to  ascertain  these  facts  as  any  other 
tribunal,  and  it  was  not  at  all  necessary  that 
a  jury  should  be  impaneled  to  render  a  ver- 
dict on  them.  It  is  t^e  exercise  of  a  power 
common  imder  all  systems  of  criminal  Juris- 
prudence. There  must  always  be  a  prelim- 
inary examination  by  a  committing  magis- 
trate, or  some  similar  authority,  as  to  whemer 
there  is  an  offense  to  be  submitted  to  a  jury, 
and  if  this  is  submitted  in  the  first  instance 
to  a  grand  jury,  that  is  still  not  the  right  of 
trial  by  Jury  which  is  insisted  on  in  the 
present  argument. 

We  have  thus  given,  in  this  case,  a  most 
attentive  consideration  to  all  the  questions  of 
law  and  fact  which  we  have  thought  to  be 
properly  involved  in  it.  We  have  felt  it  to 
be  our  duty  to  examine  into  the  facts  with  a 
completeness  Justified  by  the  importance  of 
the  case,  as  well  as  from  the  duty  imposed 
upon  us  by  the  Statute,  which  we  think  re- 
quires of  us  to  place  ourselves,  as  far  as  pos- 
sible, in  the  place  of  the  circuit  court,  and  to 
examine  the  testimony  and  the  arguments  in 
it,  and  to  dispose  of  the  party  as  law  and 
Justice  require. 

The  result  at  which  we  have  arrived  upon 
this  examination  is  that,  in  the  protection  of 
the  person  and  the  life  of  Mr.  Justice  Field 
while  in  the  discharge  of  his  official  duties, 
Neagle  was  authorize  to  resist  the  attack  olf 
Terry  upon  him ;  that  Neagle  was  correct  in 
the  belief  that  without  prompt  action  on  his 
part  the  assault  of  Terry  upon  the  judge 
would  have  ended  in  the  death  of  the  latter ; 
that  such  being  his  well-founded  belief,  he 
was  Justified  in  taking  the  life  of  Terry,  as 
the  only  means  of  preventing  the  death  of  the 
man  who  was  intended  to  be  his  victim ;  that 
in  taking  the  life  of  Teny,  under  the  cir- 
cumstances, he  was  acting  under  the  authority 
of  the  law  of  the  United  States,  and  was 
Justified  in  so  doing ;  and  that  he  is  not  liable 
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to  answer  in  the  courts  of  California  on  ac- 
count of  his  part  in  that  transaction. 

We  therefore  afflpn  tkefodgment  of  the  Cir- 
euit  Court  authorizing  Aw  discharge  from  t?ie 
custody  of  the  sheriff  of  San  Joaquin  County, 

Mr,  Justice  Field  did  not  sit  at  the  hearing 
of  this  case,  and  took  no  part  in  its  decision. 

Mr.  Justice  Lamar*  with  whom  concurred 
Mr,  Chief  Justice  FuUer*  dissenting : 

The  chief  justice  and  myself  are  unable  to 
assent  to  the  conclusion  reached  by  the  ma- 
jority of  the  court. 

Otir  dissent  is  not  bascsi  on  any  conviction 
as  to  the  guilt  or  innocence  of  uie  appellee. 
The  view  which  we  take  renders  that  question 
immaterial  to  the  inquiry  presented  by  this 
appeal.  That  inquiry  is,  whether  the  appel- 
lee, Neagle,  shall  in  this  ex  parte  proceeding 
be  discharged  and  delivered  from  any  trial 
or  further  inquiry  in  any  court,  state  or  fed- 
eral, for  what  he  has  been  accused  of  in  the 
forms  prescribed  by  the  Constitution  and 
laws  of  the  State  in  which  the  act  in  question 
was  conunitted.  Upon  that  issue  we  hold  to 
the  principle  announced  by  this  court  in  the 
case  of  Ex  parte  Crouch,  112  U.  8.  178,  180 
r28:  690,  691],  in  which  Mr.  Chief  Justice 
Waite,  delivering  the  opinion  of  we  court, 
said :  **  It  is  elementary  learning  that,  if  a 
prisoner  is  in  custody  of  a  state  court  of 
competent  jurisdiction,  not  illegally  asserted, 
he  cannot  be  taken  from  that  jurisdiction  and 
discharged  on  habeas  corpus  issued  by  a  court 
of  the  United  States,  simply  because  he  is 
not  guilt;^  of  the  offense  for  which  he  is  held. 
All  questions  which  may  arise  in  the  orderly 
course  of  the  proceeding  against  him  are  to 
be  determined  by  the  court  to  whose  juris- 
diction he  has  l>een  subjected,  and  no  other 
court  is  authorized  to  interfere  to  prevent  it. 
Here  the  right  of  the  prisoner  to  a  discharge 
depends  alone  on  the  sufficiency  of  his  defense 
to  the  information  under  which  he  is  held. 
Whether  his  defense  is  sufficient  or  not  is  for 
the  court  which  tries  him  to  determine.  If 
in  this  determination  errors  are  conunitted, 
they  can  only  be  corrected  in  an  appropriate 
form  of  proceeding  for  that  purpose.  The 
office  of  a  writ  of  nabeas  corpus  is  neither 
to  correct  such  errors,  nor  to  take  the  prisoner 
awav  from  the  court  which  holds  him  for 
trial,  for  fear.  If  he  remains,  they  may  be 
committed.  Authorities  to  this  effect  in  our 
reports  are  numerous.  JSr  parte  WatkinM,  28 
U.  8.  8  Pet.  202  [7 :  658]  ;  Ex  parU  Lange, 
85  U.  8.  18  Wall.  168,  166  [21 :  872.  875]  ; 
ExparteP^ks,  98  U.  8. 18,  28  [28:787,  788]  ; 
Ex parU  Siebold,  100  U.  8.  871,  374  [25:  717, 
718]  ;  Ex  parte  Virginia,  Id.  m,  848  [676, 
678] ;  Ex  parte  lUnoland,  104  U.  8.  604, 
612  [26:  861,  864]  ;  Ex  parte  Curtis,  106  U. 
8.  871,  875  [27 :  282,  mi ;  iSv  parU  Yar- 
hrough,  110  U.  8.  651,  658  [28:  274]." 

Many  of  the  propositions  advanced  in  be- 
half of  the  appellee  and  urged  with  impres- 
sive force  we  do  not  challenge.  We  do  not 
question,  for  instance,  the  soundness  of  tiie 
elaborate  discussion  of  the  history  of  the  office 
and  function  of  the  writ  of  habeas  corpus, 
its  operation  under  and  by  Tirtue  of  tection 
758  of  the  Revised  Statutes,  or  the  propriety 
of  its  vm  la  the  manner  and  for  the  purposes 
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for  which  it  has  been  used,  in  any  case  where 
the  prisoner  is  under  arrest  by  a  State  for  an 
act  aone  **  in  pursuance  of  a  law  of  the  United 
States. "  Nor  do  we  contend  that  any  objec- 
tion arises  to  such  use  of  the  writ,  and  based 
merely  on  that  fact,  in  cases  where  no  pro- 
vision is  made  by  the  federal  law  for  the 
trial  and  conviction  of  the  accused.  Nor  do 
we  question  the  general  propositions,  that 
the  federal  government  established  by  thel 
Constitution  is  absolutely  sovereign  over 
every  foot  of  soil,  and  over  every  person,  / 
within  the  national  territory,  within  the' 
sphere  of  action  assigned  to  it ;  and  that 
within  that  sphere  its  Constitution  and  laws 
are  the  supreme  law  of  the  land,  and  its 
proper  instrumentalities  of  government  can 
be  subjected  to  no  restraint,  and  can  be  held 
to  no  accountability  whatever.  Nor,  again, 
do  we  dispute  the  proposition  that  whatever 
is  necessarily  implied  in  the  Constitution 
and  laws  of  the  United  States  is  as  much  a 
part  of  them  as  if  it  were  actually  expressed. 
All  these  questions  we  pretermit. 

The  recognition  by  tnis  court,  including 
ourselves,  of  their  soundness  does  not  in  the 
least  elucidate  the  case ;  for  they  lie  outside 
of  the  true  controversy.  The  ground  on 
which  we  dissent,  and  which  in  and  by  it- 
self seems  to  be  fatal  to  the  case  of  the  ap- 
pellee, is  this:  That  in  treating  section  758 
of  the  Revised  Statutes  as  an  Act  of  authority 
for  this  particular  use  of  the  writ  a  wholly 
inadmissible  construction  is  placed  on  the 
word  ^  law,  *  as  used  in  that  Statute,  and  a 
wholly  inadmissible  application  is  made  of 
the  clause  **  in  custody  in  violation  of  the 
Constitution    .    .     .    of  the  United  States.  * 

It  will  not  be  necessary  to  consider  these 
two  propositions  separatel^r,  for  they  ai» 
called  into  this  case  as  practically  one. 

The  section  referred  to  is  as  follows : 

*'The  writ  of  habeas  corpus  shall  in  no 
case  extend  to  a  prisoner  in  tail,  unless 
where  he  is  in  custody  under  or  by  color  of 
the  authority  of  the  United  States,  or  is  com- 
mitted for  trial  before  some  court  thereof ; 
or  is  in  custodv  for  an  act  done  or  omitted 
in  pursuance  of  a  law  of  the  United  States, 
or  of  an  order,  process  or  decree  of  a  court  or 
judge  thereof ;  or  is  in  custody  in  violation 
of  the  Constitution  or  of  a  law  or  treaty  of 
the  United  States,"  etc 

It  is  not  contended  in  behalf  of  the  appellee 
that  the  writ  of  habeas  corpus  could  be  used, 
as  here  it  Is,  in  any  case,  without  author!^ 
of  a  statute.  In  Ex  parte  BoUman,  8  U.  o. 
4  Cranch,  75,  94  r2:  554,  561],  (PUtf  JuiUee 
Marshall  said :  **The  power  to  award  the 
writ  [of  habeas  corpus]  by  any  of  the  courts 
of  the  United  States  must  be  given  by  writ- 
ten law." 

It  is  not  contended  that  there  is  any  statute 
other  than  those  now  found  in  the  Revised 
Statutes  of  the  United  States.  Nor  is  it  con- 
tended that  in  those  Statutes  there  is  any 
authority  for  the  use  here  made  of  the  writ 
oUier  tlian  what  is  embraced  in  the  clauses 
above  quoted.  The  issue,  as  stated  above,  is 
thus  narrowed  to  the  proper  foroe  to  be  at- 
tributed to  those  clauses. 

It  is  stated  as  the  vital  position  in  ai^l- 
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lee's  can.  that  tt  la  not  auppoeed  that  anj 
ITS)  n)eclal  Act  of  Congress  exists  which  au- 
tnorlsee  the  marshals  or  deputy  marshals  of 
the  United  States  in  express  terms  to  aocom- 
panj  the  Judges  of  the^^preme  court 
thiouf^  their  circuits  and  act  as  a  body 
goara  to  them  to  defend  them  against  mali- 
cious assaults  against  their  persons ;  that  in 
the  view  taken  of  the  Ck>n8titution  of  the 
United  States,  any  obligation  fairly  and 
properly  inferable  from  that  instrument,  or 
any  daf^  of  the  marshal  to  be  derived  from 
the  general  scope  of  his  duties  under  the  laws 
of  t&  United  States,  is  "a  law**  within  the 
meaning  of  this  phia»e ;  and  that  it  would 
be  a  great  reproacn  to  the  system  of  govern- 
ment of  the  United  States,  declared  to  be 
within  its  sphere  sovereign  and  supreme,  if 
there  was  to  be  found  within  the  domain  of 
its  powers  no  means  of  protecting  the  Judges, 
In  the  conscientious  and  faith&l  discharge 
of  their  duties,  from  the  malice  and  hatred 
of  those  upon  whom  their  Judgments  mi/rht 
operate  unfavorably.  In  considering  this 
position,  it  is  indispensable  to  observe  care- 
rally  the  distinction  between  the  individual 
man  Neagle,  and  the  same  person  in  his  offi- 
cial capacity  as  a  deputy  marshal  of  the 
United  States ;  and  also  the  individual  man 
whose  life  he  defended,  and  the  same  person 
in  his  official  capacity  of  a  circuit  justice  of 
the  United  States. 

The  practical  importance  of  the  distinction 
between  the  rights  and  liabilities  of  a  person 
in  his  private  character,  and  the  authority 
and  immunity  of  the  same  person  in  his  offi- 
cial capacity,  is  clearly  pointed  out  and 
illustrated  in  United  States  v.  Kirbu,  74  U. 
8.  7  Wall.  482.  486  [19:  278,  280],  in  which 
the  court  says :  **  No  officer  or  employ^  of  the 
United  States  is  placed  by  his  position,  or 
the  services  he  is  called  to  perform,  above 
responsibility  to  the  legal  tribunals  of  the 
eountry,  and  to  the  ordinary  processes  for  his 
arrest  and  detention,  when  accused  of  felony, 
in  the  forms  prescribed  by  the  Constitution 
and  laws."  And  the  court  adds:  ''Indeed, 
It  may  be  doubted  whether  it  is  competent 
for  Congress  to  exempt  the  employ^  of  the 
United  States  from  arrest  on  criminal  process 
from  the  state  courts,  when  l^e  crimes 
diarged  against  them  are  not  merely  mala 
froh&ita,  out  are  mala  in  m.  But  whether 
legislation  of  that  character  be  constitutional 
(80]  or  not,  no  intention  to  extend  sud^  exemption 
should  be  attributed  to  Congress  unless 
clearly  manifested  by  its  language." 

Now,  we  agree,  taking  Uie  facts  of  the 
cue  as  they  are  shown  by  the  record,  that  the 
personal  protection  of  Hr.  Justice  Field,  as 
a  private  citizen,  even  to  the  death  of  Terry, 
was  not  only  the  right,  but  was  also  the 
duty  of  Neaele  and  of  any  other  bystander. 
And  we  maintain  that  for  the  exercise  of 
that  right  or  duty  he  is  answerable  to  the 
eouits  of  the  State  of  California,  and  to  them 
alone.  But  we  deny  that  upon  the  facts  of 
this  record,  he,  as  Deputy  Marshal  Neagle, 
or  as  private  citizen  Neagle,  had  any  duty 
imposed  on  him  by  the  laws  of  the  United 
States  growine  out  of  the  official  character 
of  Judge  Field  as  a  circuit  Justice.  We 
deny  that  anywhere  in  this  transaction,  ac* 
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cepting  throughout  the  appellee's  version  of 
the  facts,  he  occupied  in  law  any  position 
other  than  what  would  have  been  occupied 
by  any  other  person  who  should  have  inter- 
fered in  the  same  manner,  in  any  other  as- 
sault of  the  same  character,  between  any  two 
other  persons  in  that  room.  In  short,  we 
think  that  there  was  nothing  whatever  in 
fact  of  an  official  character  in  the  transaction, 
whatever  may  have  been  the  appellee's  view 
of  his  alleged  official  duties  and  powers ;  and 
therefore  we  think  that  the  courts  of  the 
United  States  have  in  the  present  state  of  our 
legislation  no  Jurisdiction  whatever  in  the 
premises,  and  that  the  appellee  should  have 
been  remanded  to  the  custcxly  of  the  sheriff. 

The  contention  of  the  appellee,  however, 
is  that  it  was  his  official  duty  as  United 
States  marshal  to  protect  the  Justice;  and 
that  for  so  doine  in  disdiarse  of  this  duty, 
**  which  could  only  arise  under  the  laws  of 
the  United  States,*  his  detention  by  the  state 
courts  brinffs  the  case  within  section  758  of 
the  Revised  Statutes,  as  aforesaid. 

We  shall  therefore  address  ourselves  as 
briefly  as  is  consistent  with  the  gravity  of 
the  question  involved,  to  a  oonsioeration  of 
the  Justice  of  that  claim.  We  must,  how- 
ever, call  attention  again  to  the  formal  and 
deliberate  admission  that  it  is  not  pretended 
that  there  is  any  tingle  specific  statute  mak- 
ing it,  in  so  many  words,  Neagle 's  duty  to 
protect  the  Justice.  The  position  assumed 
is,  and  Is  wholly,  that  the  authority  and  duty 
to  protect  the  Justice  did  arise  directly  and 
necessarily  out  of  the  Constitution  and  posi- 
tive congressional  enactments. 

The  Attomey-Qeneral  of  the  United  States 
has  appeared  in  this  case  for  the  appellee,  in 
behalf  of  the  government ;  and  in  order  that 
the  grounds  upon  which  the  government  re- 
lies in  support  of  its  claim  against  the  State 
of  California  that  Neagle  should  be  dis- 
charged on  this  writ  may  fully  appear,  it  is 
proper  to  give  some  of  his  most  important 
propositions  in  his  own  language.  He  main- 
tains that  **  it  was  the  duty  of  the  judiciary, 
having  been  thus  protectea  by  the  £xecutive 
Department,  to  sit  in  Judgment  upon  and  to 
vindicate  the  officer  of  the  Executive  Depart- 
ment, if  innocent,  in  the  discharge  of  his 
duty,  because  such  authority  in  the  federal 
judiciary  is  essential  in  principle  to  the  ex- 
istence of  the  nation."  '^We  insist  that,  by 
the  Constitution  of  the  United  States,  a  gov- 
ernment was  created  possessed  of  all  the 
powers  necessary  to  existence  as  an  independ- 
ent nation ;  that  these  powers  were  distrib- 
uted in  three  great  constitutional  depart- 
ments, and  that  each  of  these  departments  is, 
by  that  Constitution,  invested  with  all  of 
those  govermental  powers  naturally  belong- 
ing to  such  department  which  have  not  be^ 
expressly  withneld  by  the  terms  of  the  Consti- 
tution. In  other  words,  that  Congress  is  in- 
vested not  only  with  ej^ressed  but  with  im- 
plied legislative  powers ;  that  the  Judiciary 
IS  invested  not  only  with  expressed  powers 
granted  in  the  Constitution  as  its  share  of  the 
government,  but  with  all  the  Judicial  powers 
which  have  not  been  expressly  withheld  from 
it ;  and  that  the  Presiaent,  in  like  manner, 
by  the  very  fact  that  he  is  made  the  Chief 
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ExecotiTe  of  the  nation,  and  is  charged  to 
protect,  preserve  and  defend  the  Constitntlon 
and  to  take  care  that  the  laws  are  faithfully 
executed.  Is  invested  with  necessary  and  im- 
plied executive  powers  which  neither  of  the 
other  branches  of  the  govemmr*'^  can  either 
take  away  or  abridge;  that  uu.^y  of  these 
powers  pertaining  to  each  branch  of  the  gov- 
ernment are  self-executing,  and  in  no  way 
dependent,  except  as  to  the  ways  and  means, 
upon  legislation.* 

''The  X)onstitution  provides  that  before  the 
President  enters  upon  the  execution  of  his 
office  he  shall  take  an  oath — ^'I  do  solemnly 
swear  that  I  will  faithfully  execute  the  office 
of  President  of  the  United  States,  and  will 
to  t^e  best  of  my  ability  preierve,  protect  and 
dtfend  the  Constitution  of  the  United  States.  "* 
And  he  asks :  ^  Has  this  clause  no  signifi- 
cance ?  Does  it  not,  by  necessary  impl  icati on, 
invest  the  President  with  self-executing 
powers ;  that  Is,  powers  independent  of  stat- 
ute?" 

In  reply  to  these  propositions,  we  haye  this 
to  say :  We  recoghize  that  the  powers  of  the 

fovemment  ^'wiUiin  its  sphere,"  as  defined 
y  the  Constitution,  and  interpreted  by  the 
well-settled  principles  which  have  resulted 
from  a  centuiy  of  wise  and  patriotic  analysis, 
are  supreme;  that  these  supreme  powers  ex- 
tend to  the  protection  of  itself  and  all  of  its 
agencies,  as  well  as  to  the  preservation  and 
the  perpetuation  of  its  usefulness ;  and  that 
these  powers  may  be  foimd  not  only  in  the 
express  authorities  conferred  by  the  Consti- 
tution, but  also  in  necessary  and  proper  im- 
plications. But  while  that  is  all  tnius,  it  is 
also  true  that  the  powers  must  be  exercised, 
not  only  by  the  organs,  but  also  in  conformity 
with  the  modes,  prescribed  bv  the  Constitu- 
tion itself.  These  great  federal  powers,  whose 
existence  in  all  their  plenitude  and  energy 
is  incontestable,  are  not  autocratic  and  law- 
less ;  they  are  organized  powers,  committed 
by  the  people  to  the  hands  of  their  servants 
for  their  own  fi^ovArnment,  and  distributed 
among  the  Legislative,  Executive  and  Judi- 
cial Departments ;  they  are  not  extra  the  Con- 
stitution, for,  in  and  by  that  Constitution, 
and  in  and  by  it  alone,  the  United  States,  as 
a  ffreat  democratic  federal  republic,  was 
called  into  existence,  and  finds  its  continued 
existence  possible.  In  that  instrument  is 
found  not  only  the  answer  to  the  general  line 
of  argument  pursued  in  this  case,  but  also 
to  the  specific  question  propounded  by  the 
.Vttomey-Generaf  in  respect  to  the  I^resident'i 
oath,  and  its  implications. 

The  President  is  sworn  to  ''preserve,  pro- 
tect and  defend  the  Constitution."  That  oath 
has  great  significance.  The  sections  which 
follow  that  prescribing  the  oath  (sees.  3  and 
8  of  art.  2)  prescribe  the  duties  and  fix  the 
powers  of  tne  President  But  one  very 
prominent  feature  of  the  Constitution  which 
he  is  sworn  to  preserve,  and  which  the  whole 
body  of  the  judiciary  are  bound  to  enforce, 
is  the  closinff  paramph  of  sec.  8,  art.  1,  in 
which  it  is  declaredf  that  "  the  Congress  riiall 
have  power  ...  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers,  ana  all 
other  powers  vested  by  this  Constitution  in 
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the  ffovemment  of  the  United  States,  or  in 
any  department  or  officer  thereof." 

This  clause  is  that  which  contains  the  germ 
of  all  the  implication  of  powers  under  the 
Constitution.  It  is  that  which  has  built  up 
the  Congress  of  the  United  States  into  the 
most  august  and  imposing  legislative  as- 
sembly in  the  world ;  and  which  has  secured 
vigor  to  the  practical  operations  of  the  goy- 
emment,  and  at  the  same  time  tended  lar^ly 
to  preserve  the  equilibrium  of  its  various 
powers  amonff  its  co-ordinate  departments, 
as  partitioned  by  that  instrument  And  that 
clause  alone  conclusively  refutes  the  asser- 
tion of  the  Attorney-General,  that  it  was 
"the  duty  of  the  Executive  Department  of  the 
United  Sitates  to  ruard  and  protect  at  any  haz- 
ard, the  life  of  Mr.  Justice  Field  in  the  dis- 
charge of  his  duty,  because  such  protection  is 
essential  to  the  existence  of  the  government" 
Waivine  the  question  of  the  essentiality  of 
any  su(£  protection  to  the  existence  of  the 
government  the  manifest  answer  is,  that  the 
protection  needed  and  to  be  given  must  pro- 
ceed, not  from  the  President,  but  primarily 
from  Congress.  Again,  while  it  is  the  Presi- 
dent's duty  to  take  care  that  the  laws  be 
faithfully  executed,  it  is  not  his  duty  to  make 
laws  or  a  law  of  the  United  States.  The 
laws  he  is  to  see  executed  are  manifestly 
those  contained  in  the  Constitution,  and  those 
enacted  by  Congress,  whose  duty  it  is  to  make 
all  laws  necessary  and  proper  for  carrying 
into  execution  the  powers  of  those  tribunals. 
Li  fact  for  the  President  to  have  undertaken 
to  make  any  law  of  the  United  States  per- 
tinent to  this  matter  would  have  been  to  in- 
vade the  domain  of  power  expressly  com- 
mitted by  the  Constitution  exclusivelv  to 
Congress.  That  body  was  perfectly  able  to 
pass  such  laws  as  it  should  deem  expedient 
in  reference  to  such  matter;  indeed,  it  has 
passed  such  laws  in  reference  to  elections, 
expressly  directing  the  United  States  marshals 
to  attena  places  of  election  to  act  as  peace 
officers,  to  arrest  with  and  without  process, 
and  to  protect  the  supervisors  of  election  in 
the  discmarffe  of  their  duties ;  and  there  was 
not  the  si  latest  legal  necessity  out  of  which 
to  imply  any  such  power  in  the  President 

For  tnese  reasons  the  letters  of  the  At- 
torney-General to  Marshal  Franks,  granting 
that  they  did  import  what  is  claimed,  and 
granting  that  the  Attorney -General  was  to 
all  intents  and  purposes,  pro  hoe  vice,  the 
President  invested  Neagle  with  no  special 
powers  whatever.  They  were,  if  so  construed, 
without  authority  of  law,  snd  Neagle  was 
then  and  there  a  simple  dieputy  marshal — no 
more  and  no  less. 

To  illustrate  the  large  sphere  of  powers 
self-executing  and  independent  of  statutes 
claimed  to  be  vested  in  the  Executive  reference 
is  made  to  the  continually  recurring  cases  of 
the  President's  interference  for  the  protection 
of  our  foreign-bom  wad  naturalized  citizens 
on  a  visit  to  their  native  country ;  and  wa 
are  cited,  as  a  striking  instance  of  the  exer- 
cise of  such  power,  to  the  case  of  Martin 
Eoszta,  who,  though  not  fully  a  naturalized 
citizen  of  the  United  States,  had  in  due  form 
of  law  made  his  declaration  of  intention  to 
become  a  citizen,  and  who,  whilst  at  Smyrna, 
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tdaed  hy  order  of  an  Austrian  official 
and  confined  on  board  an  Austrian  vessel,  and 
who,  beinff  afterwards  deliyered  np  to  Cap- 
tain Ingraham,  commanding  an  American 
war  Teseel,  in  compliance  with  a  demand, 
backed  by  a  demonstration  of  force,  on  the 
part  of  that  officer,  was  placed  in  the  hands 
of  a  French  consol  sabject  to  negotiations 
between  the  American  and  Austrian  govern- 
ments, resulting  in  the  famous  correspondence 
between  the  American  Secretary  of  State,  Mr. 
Harcy,  and  the  Chevalier  Hulsemann,  repre- 
senting the  Austrian  government,  and  the 
restoration  of  Eoszta  to  freedouL  We  are 
asked.  Upon  what  express  statute  of  Congress 
then  existing  can  this  act  of  the  government 
be  Justified? 

We  answer,  that  such  action  of  the  govern- 
ment was  justified  because  it  pertained  to  the 
foreign  relations  of  the  United  States  in  re- 
spect to  which  the  federal  government  is  the 
exclusive  representative  and  embodiment  of 
the  entire  sovereimty  of  the  nation,  in  its 
united  character;  for  to  foreign  nations,  and 
in  our  intercourse  with  them.  States  and  state 
governments,  and  even  the  internal  adjust- 
ment of  federal  power,  with  its  complex  sys- 
tem of  checks  and  balances,  are  unknown, 
and  the  onlv  authoritv  those  nations  are  per- 
loitted  to  deal  with  U  the  authority  of  the 
nation  as  a  unit. 

That  authority  the  Constitution  vests  ex- 
pressly and  conclusively  in  the  treaty -mak- 
ing power— the  President  and  Senate— by 
one  simple  and  comprehensive  grant:  *'B!e 
[the  President]  shall  have  power,  by  and 
with  the  advice  and  consent  of  tixe  Innate, 
to  make  treaties,  provided  two  thirds  of  the 
Senators  present  concur. "  This  broad  grant 
makes  enumeration  of  particular  powers 
unnecessary.  All  other  delegations  of  powers 
in  reference  to  the  international  relations  of 
this  country  are  carefullv  and  specifically 
enumerated  and  assigned,  one  by  one,  to 
tbeir  designated  departments.  In  reply, 
therefore,  to  the  (question,  What  law  expressly 
iostifies  such  action?  we  answer.  The  Organic 
Law,  the  Constitution,  which  expressly  com- 
mits all  matters  pertaining  to  our  diplomatic 
neffotiations  to  the  treaty -making  power. 

Other  cases  are  referred  to  in  illustration 
of  the  same  point ;  but  the  one  which  it  is 
alleged  presents  that  principle  In  the  most 
imposing  form  is  that  of  Uniied  8tate$  v. 
San  JaarUo  Tin  Oo. ,  125  U.  S.  278  [31 :  747]. 
In  that  case  a  suit  was  brought  in  the  name 
of  the  United  States,  by  oraer  of  the  At- 
torney-General, to  set  aside  a  patent  which 
had  been  issued  for  a  large  body  of  land,  on 
the  ground  that  it  had  been  obtained  ft^m 
the  government  by  fraud  and  deceit  practiced 
upon  its  officers.  There  are,  it  is  true,  some 
expressions  in  the  opinion  delivered  in  that 
case  which  seem  to  admit  that  there  is  no 
specific  Act  of  Congress  expressly  authoriz- 
ing the  Attomey-Cfeneral  to  bring  suit  for 
ihc  annulment  of  a  patent  procured  by  fraud 
from  the  government;  but  a  close  exami- 
nation of  the  doctrine  of  the  court  shows  that 
it  goes  no  farther  than  the  assertion  that  the 
auuiority  of  the  Attomey-Qeneral  arises  by 
implication,  directly  ana  immediately,  out 
of  the  express  law  of  Congress.    The  opin- 1 
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ion  quotes  the  clause  of  the  Constitution 
which  declares  that  the  judicialpower  shall 
extend  to  all  cases  to  which  the  United  States 
shall  be  a  party,  and  says  that  this  means, 
mainly,  where  it  is  a  party  plaintiff.  It  then 
refers  to  the  Statute  of  Congress  which  ex- 
pressly directs  the  United  States  district  at- 
torneys to  bring  suits  in  behalf  of  the  govern- 
ment; and  that  the  suits  thus  brought  by 
them  are  to  be  under  the  immediate  superin- 
tendence and  control  of  the  Attomey-Qen- 
eral. The  utmost  extent  to  which  the  court 
goes  is,  that  whilst  admitting  there  is  no  ex- 
press authority  in  the  Attorney- General  to 
institute  the  suit,  yet  such  authority  is  di- 
rectly and  necessarily  involved  in  the  express 
provisions  of  the  Statute  vesting  him  with 
the  entire  control  and  superintendence  of 
such  suits,  and  the  provision  and  control  of 
the  district  attorneys  in  their  conduct  of 
them. 

Equally  conclusive  is  the  answer  which 
the  Constitution  makes  to  the  assertion  that 
by  the  Constitution  the  judiciary  is  invested, 
not  only  with  the  express  powers  granted  in 
the  Constitution  as  its  share  of  the  govern- 
ment, but  with  all  the  judicial  powers  which 
have  not  been  expressly  withheld  from  it. 
It  may  be  found  in  the  clause  which  declares 
that  ^the  Congress  shall  have  power  .  .  . 
to  constitute  tribunals  inferior  to  the  supreme 
court ;"  and  in  that  which  declares  it  shall 
make  all  laws  necessary  and  proper  for  carry- 
ing into  execution  the  powers  or  those  tribu- 
nals. The  correlation  oetween  those  clauses 
is  manifest  and  unmistakable.  If  Congress 
can  and  must,  by  the  very  terms  of  the  Con- 
stitution, make  all  laws  proper  for  carrying 
into  execution  all  the  powers  of  any  depart- 
ment of  the  government,  and  if  it  can  create 
the  circuit  court,  expand  its  powers,  abridge 
them,  and  abolish  the  court  at  will,  bow  cnn 
it  be  that  that  court,  at  the  least,  shall  have 
any  implied  powers  derived  from  the  Con- 
stitution ana  independent  of  the  statu tcsT 
And  yet,  in  this  transaction,  it  must  be  re- 
membered that  Mr.  Justice  Field  is  only 
claimed  to  be  the  representative  of  that 
court. 

Not  only  do  the  foregoing  views  seem  to 
us  to  be  the  logical  and  unavoidable  results 
of  original  ana  independent  studies  of  the 
Constitution,  but  tlicy  are  also  sustained  and 
enforced  by  a  long^  series  of  judicial  i«cog- 
nitions  and  assertions. 

In  United  States  v.  Fisher,  6  U.  S.  2  Cranch, 
858,  896  [2:  804,  816],  Chi(f  JvstieeMaTsh&U, 
in  delivering  the  opinion  of  the  court,  sriid 
of  the  clause  above  relied  on :  **In  construing 
this  clause  it  would  be  incorrect,  and  would 
produce  endless  difficulties,  if  the  opinion 
should  be  maintained  that  no  law  was  author- 
ized which  was  not  indispensably  necessary 
to  give  effect  to  a  specified  power.  Where 
various  systems  might  be  aaopted  for  that 
purpose,  it  might  be  said  with  respect  to 
each  that  it  was  not  necessary,  because  thi 
end  might  be  obtained  by  other  means.  Con- 
gress must  possess  the  choice  of  means,  and 
must  be  empowered  to  use  any  means  which 
are  in  fact  conducive  to  the  exereise  of  a 
power  granted  by  the  Constitution." 
In  McOuUoch  T.  Maryland,  17  U.  8.  4  Wheat 
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816,  420,  421  [4:  579.  605],  Chief  Justice 
Marshall,  for  the  court,  delivered  one  of  those 
opinions  which  are  amon^  the  chief  orna- 
ments of  American  jurisprudence.  It  is 
largely  devoted  to  an  exhaustive  analysis  of 
the  constitutional  clause  in  question.  Among 
other  things  he  says:  **The  result  of  the 
most  careful  and  attentive  consideration  be- 
stovred  upon  this  clause  is,  that  if  it  does 
not  enlarge,  It  cannot  be  construed  to  re- 
strain, the  powers  of  Congress,  or  to  impair 
the  right  of  the  Legislature  to  exercise  its 
best  judgment  in  the  selection  of  measures  to 
carry  into  execution  the  constitutional  powers 
of  the  government.  If  no  other  motive  for 
its  insertion  can  be  suggested,  a  sufficient  one 
is  found  in  the  desire  to  remove  all  doubts 
respecting  the  right  to  legislate  on  that  vast 
mass  of  incidental  powers  which  must  be 
involved  in  the  Constitution,  if  that  instru- 
ment be  not  %  splendid  bauble.  We  admit, 
as  all  must  admit,  that  the  powers  of  the 
government  are  limited,  and  tnat  its  limits 
are  not  to  be  transcended.  But  we  think  the 
soimd  construction  of  the  Constitution  must 
allow  to  the  National  Legislature  that  dis- 
cretion, wiUi  respect  to  the  means  hj  whidi 
the  powers  it  confers  are  to  be  carried  into 
execution,  which  will  enable  that  bod^  to 
perform  the  high  duties  assigned  to  it  in 
the  manner  most  beneficial  to  tne  people." 

In  United  States  v.  Beese,  92  U.  8.  214,  217 
[23:563,  564],  Chief  Justiceyfaiie,  delivering 
the  opinion  of  the  court,  said:  ''Rights and 
immunities  exited  by  or  dependent  upon  the 
t^S]  Constitution  of  the  United  States  can  be  pro- 
tected by  Congress.  The  form  and  the  man- 
ner of  the  protection  may  be  such  as  Con- 
greaSf  in  the  legitimate  exercise  of  its  legis- 
lative discretion,  shall  provide.  These  may 
be  varied  to  meet  the  necessities  of  the 
particular  ri/rht  to  be  protected." 

In  Straudtr  v.  Weit  Virginia,  100  U.  8. 
303,  810  [25:  664.  666],  the  court  says:  *'A 
right  or  an  immunity,  whether  created  by 
the  Constitution  or  only  guaranteed  by  it, 
even  without  any  express  delegaticn  of  power, 
may  be  protect^ii  by  Congress."       ® 

Cooley  in  his  work  on  **  Constitutional 
Limitations"  collates  from  the  numerous  ad- 
judications of  this  court,  cited  by  him,  the 
following  principles :  ''So  far  as  that  instru- 
ment [the  Constitution]  apportions  powers  to 
the  national  judiciary,  it  must  be  understood, 
for  the  most  part,  as  simply  authorizing 
Congress  to  pass  the  necessary  legislation  for 
the  exercise  of  those  powers  by  the  federal 
courts,  and  not  as  directly,  of  its  own  force, 
vesting  them  with  that  authority.  The  Con- 
stitution does  not,  of  its  own  force,  give  to 
national  courts  jurisdiction  of  the  several 
cases  which  it  enumerates,  but  an  Act  of 
Congress  is  essential,  first,  to  create  courts, 
and  afterwards  to  apportion  the  jurisdiction 
among  them.  The  exceptions  are  of  those 
few  cases  of  which  the  Constitution  confers 
jurisdiction  upon  the  supreme  court  by  name. 
And  although  the  courts  of  the  United  States 
administer  tho  common  law  In  many  cases, 
they  do  not  derive  authority  from  the  common 
law  to  take  cognizance  of  and  punish  offenses 
against  the  government.  Offenses  against  the 
nation  are  &flned  and  their  punishment  pre- 
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scribed  by  Acts  of  Congress."  In  a  note  to 
this  paragraph  he  says :  "  Demurrer  to  an  in- 
dictment for  a  libel  upon  the  President  and 
Congress.  By^the  court :  'The  only  question 
which  this  case  presents  is,  whether  the  cir- 
cuit courts  can  exercise  a  common- law  juris- 
diction in  criminal  cases.  .  .  .  The  gen- 
eral acquiescence  of  le^l  ni^  shows  the 
prevalence  of  opinion  in  favor  of  the  negative 
of  the  proposition.  The  course  of  reasoning 
which  leaos  to  this  conclusion  is  simple,  ob- 
vious, and  admits  of  but  little  illustration. 
The  powers  of  the  general  government  are 
made  up  of  concessions  from  the  several 
States ;  whatever  is  not'expressly  given  to  the 
former  the  latter  expressly  reserve.  .  .  .* 
It  is  not  necessary  to  inquire  whether  the  [B01 
ffeneral  government,  in  any  and  what  extent, 
possesses  the  power  of  conferring  on  its  courts 
a  jurisdiction  in  cases  similar  to  the  present ; 
it  is  enough  that  such  jurisdiction  has  not 
been  conferred  by  any  legislative  Act,  if  it 
does  not  result  to  those  courts  as  a  conse- 
quence of  their  creation.'  United  States  v. 
Hnds(m,  11  U.  8.  7  Cranch,  82  [3 :  259]  ;  see 
United  Stata  v.  Coolidge,  14, U.  8.  1  Wheat. 
415  [4:  124].  'It  is  clear  there  can  be  no 
common  law  of  the  United  States.  The  fed- 
eral government  is  composed  of  twenty -four 
sovereign  and  indepenaent  States,  each  of 
which  may  have  its  local  usages,  customs  and 
common  law.  There  is  no  principle  which 
pervades  the  Union,  and  has  the  authority  of 
law,  tilat  is  not  embodied  in  the  Constitution 
or  laws  of  the  Union.  The  common  law 
could  be  made  a  part  of  our  federal  system 
only  by  legislative  adoption.  •  Per  McLean, 
/.,  Wheatanv,  Peters,  33  U.  S.  8  Pet.  658  [8: 
1079]," — and  citing  many  other  authorities. 

In  Tennessee  v.  Davis,  100  U.  8.  257,  267 
[25:  648,  651],  referring  to  the  Judicial^ 
Act  of  1789,  the  court  said :  "  It  [the  Consti- 
tution] did  not  attempt  to  confer  upon  the 
federal  courts  all  the  judiciary  power  vested 
in  the  government.  Additional  grants  have 
from  time  to  time  been  made.  Congress  has 
authorized  more  and  more  fully,  as  occasion 
has  required, "  etc. 

It  would  seem  plain,  therefore,  that  if  the 
Constitution  means  anything,  and  if  these 
judicial  utterances,  extending  as  they  do 
over  a  period  of  eighty  years,  and  embracing 
a  variety  of  Inter^ts,  mean  anything,  they 
mean  tbtat  the  power  to  provide  and  prescribe 
the  laws  necessary  to  effectuate  the  govern- 
mental and  official  powers  of  the  United 
States  and  its  officers  is  vested  in  Congress. 

The  gravamen  of  this  case  is  in  the  asser- 
tion that  Neagle  slew  Terry  in  pursuance  of 
a  law  of  the  United  States.  He  who  claims 
to  have  committed  a  homicide  by  authority 
must  show  the  authority.  If  he  claims  the 
authority  of  law,  then  what  law?  And  if  a 
law,  how  came  it  to  be  a  law?  Somehow  and 
somewhere  It  must  have  had  an  origin.  Is  it  a 
law  because  of  the  existence  of  a  special  and 
private  authority  issued  from  one  of  the  ex- 
ecutive departments?  So  in  almost  these 
words  it  is  claimed  in  this  case.  Is  it  a  law  l^O) 
because  of  some  constitutional  investiture  of 
sovereignty  in  the  persons  of  Judges  who 
carry  that  sovereignty  with  them  wherever 
they  may  go?    Because  of  some  power  inher- 
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«nt  in  the  judiciary  to  create  for  others  a 
rule  or  law  of  conduct  outside  of  legislation 
whidi  shall  extend  to  the  death  penalty? 
So  also,  in  this  case,  in  totidem  fmiis,  it  is 
claimed.  We  dissent  from  both  these  claims. 
There  can  be  no  such  law  from  either  of  those 
sources.  The  right  claimed  must  be  traced 
to  legislation  of  Congress,  else  it  cannot  ex- 
ist. 

If  it  be  said  that  Congress  has  the  power 
to  make  such  laws,  yet  in  the  absence  of 
statutes  from  that  source  other  departments 
may  act  in  the  premises;  or  if  it  be  said 
that  the  possession  of  that  power  by  the  gov- 
crmnent  does  not  negative  the  existence  of 
similar  powers  in  other  departments  of  the 
goyemment,  the  response  that  these  powers 
are  plainly  not  concurrent,  but  are  exclu- 
sive, can  be  made  in  the  language  of  Mr, 
JtuUee  Story,  in  Prigg  v.  Pennsyttxinia,  41 
U.  8.  16  Pet  889,  617  [10:  1060,  10891. 
Speaking  of  the  Fugitive  Slave  Law  of  1798, 
he  says:  '^If  Congress  have  a  constitutional 
power  to  regulate  a  particular  subject,  and 
they  do  actually  regulate  it  in  a  given  man- 
ner, and  in  a  certain  form,  ...  in  such 
a  case  the  legislation  of  Congress,  in  what 
it  does  prescribe,  manifestly  indicates  that 
it  does  not  intend  that  there  shall  be  any 
farther  legislation  to  act  upon  the  subject 
matter.  Its  silence  as  to  what  it  does  not 
do  is  as  expressive  of  what  its  intention  is 
as  the  direct  provisions  made  by  it." 

If  it  be  said  that  that  case  had  reference  to 
the  interference  of  a  State  with  congressional 
powers,  whilst  in  the  case  at  bar  no  such  ques- 
tion is  involved,  the  answer  is  that  the  differ- 
ence is  favorable  and  not  adverse  to  the  theoiy 
of  this  opinion.  The  principle  is  the  same ; 
and  if  that  principle  can  be  applied,  as  ap- 
plied it  was,  to  the  denial  to  a  State  Legis- 
lature of  the.  powers  previously  enjoyed  over 
matters  originally  appertaining  to  it,  a 
muUo  forUari  will  it  apply  to  the  exclusion 
of  two  co-ordinate  departments  of  the  same 
government  from  powers  which  they  never 
IxMsessed.  As  before  stated,  if  tho*killing 
of  Terry  was  done  **  in  pursuance  of  a  law  of 
the  United  States,"  that  law  had  somewhere 
an  origin.  There  are  under  the  general  gov- 
ernment only  two  possible  sources  of  law. 
The  common  law  never  existed  in  our  federal 
system.  The  legislative  power  possessed  by 
the  United  States  must  be  found  either  ex- 
ercised in  the  Constitution  as  fundamental 
law,  or  by  some  body  or  person  to  whom  it 
was  delegated  by  the  Constitution.  It  has 
already  been  pointed  out  that  the  Consti- 
tution does  not  itself  create  any  such  law  as 
Uiat  contended  for;  and  that  it  could  not 
have  been  created  by  any  executive  or  judi- 
cial action  or  status  is  made  manifest,  not  only 
by  the  clause  in  sec  8,  art.  I.,  already  cited 
and  commented  on,  but  also  by  sec.  1,  art. 
L,  and  the  two  paragraphs  of  art.  VL 

Sec.  1,  art  I.,  provides  that  **aU  legisla- 
tive power  herein  granted  shall  be  vestd  in  a 
Congress  of  the  United  States,  which  shall 
consist  of  a  Senate  and  House  of  Represen- 
tatives." The  second  paragraj^  of  art.  YI. 
provides  that  "the  laws  of  uie  United  States, 
which  shall  be  made  in  pursuance  thereof,  and 
all  treaties  made»  or  which  shall  be  made,  un- 
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der  the  authority  of  the  United  States,  shall 
be  the  supreme  law  of  the  land. "  Now,  what 
is  it  that  constitutes  thesupreme  laws  of  which 
so  much  is  said  in  this  caseT  How  distinctly, 
how  plainly  and  how  fully  the  Constitu- 
tion answers.  The  Constitution  itself,  the 
treaties  and  the  laws  made  in  pursuance  of 
the  Constitution.  Made  by  whomT  By  Con- 
gress, manifestly.  The  two  clauses  already 
quoted  give  the  power  of  legislation  in  the 
most  sweepins;  terms.  It  alone  has  power 
to  make  any  law.  Anything  purporting  to 
be  a  law  not  enacted  by  Congress  would  not 
be  "  in  pursuance  of  any  provision  of  the 
Constitution. 

Thus  we  are  driven  to  look  for  the  source 
of  this  asserted  law  to  some  legislation  of 
Congress — legislation  made  under  either  its 
express  constitutional  authority,  or  imder  its 
properly  implied  authority,  it  is  immaterial 
which ;  and  Uiere  is  none  of  either  class. 

The  authority  is  sought  to  be  traced  here 
through  the  self -preservative  power  of  the 
federal  judiciary  implied  from  the  Constitu- 
tion; and  then  through  t^e  obligation  of 
the  Executive  to  protect  the  judges,  implied 
from  the  Constitution,  whereas  there  is  no 
such  implication  in  either  case,  for  the  sim- 
ple but  all-sufficienjt  reason  that  by  the  Con- 
stitution itself  the  whole  of  those  functions 
is  committed  to  Congress. 

Since  then  the  Constitution  did  not,  by  its 
own  direct  provisions,  regulate  this  matter, 
but  committed  it  to  the  hands  of  Congress 
with  full  powers  in  the  premises,  it  is  only 
by  the  enactment  of  some  law  of  Congress 
that  the  appellee  can  show  that  he  is  in  cus- 
tody **  in  violation  of  the  Constitution. "  As 
previously  remarked,  the  two  propositions 
are,  as  to  this  case,  essentially  one.  Turn- 
ing again  to  the  Statute  under  which  the 
writ  is  sued  out,  we  find  that  the  clause  re- 
lied on  is  that  which  makes  the  writ  appli- 
cable where  the  person  **  is  in  custody  for  an 
act  done  or  omitted  in  pursuance  of  a  law  of 
the  United  States."  The  question  then 
arises.  What  sort  of  law?  What  does  the  ex- 
pression import?  Is  it  not  plain  that  it 
means  just  what  the  same  expression  all 
through  the  Constitution  imports? 

If  that  instrument,  which  is  the  foimtain 
of  the  federal  power,  be  consulted,  it  will 
be  found  that  in  it  and  the  Amendments 
thereto  the  word  **  law, "  in  either  its  singu- 
lar form  or  its  plural,  "laws,"  is  used  forty- 
two  times.  Of  these  instances  of  that  use 
sixteen  are  where  the  word  is  used  in  refer- 
ence to  the  jurisprudence  of  the  States,  and 
of  the  Law  of  i^ations,  or  where  they  are 
merely  terms  of  description — such  as  **  courts 
of  law, "  **  cases  in  law  and  equity, "  etc.  Of 
the  other  instances  of  its  use,  and  which  all 
have  reference  to  that  body  of  rules  which 
constitute  the  jurisprudence  distinctly  of  the 
United  States,  there  are  only  three  cases  in 
which  it  is  not  manifest  that  the  word  is 
used  as  equivalent  to  ** statutes,"  ** enact- 
ments of  the  Congress ;"  and  it  is  clear  in 
those  three  instances  the  word  is  used  also  as 
equivalent  to  "statutes."  The  following 
are  examples : 

*  "The  Congress  may,  at  any  time,  bff  law, 
make  or  alter  such  regulations  [in  regard  to 
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the   election    of    senators    and    representa- 
tives]."   Art.  I.,  sec  4. 

''ifyery  bill    .    .    .    shall,  before  it  be- 
eome  a  taw,  be  presented,"  etc.  Art.  I.,  sec. 
7. 
£98]  "Conffress  shall  have  power    ...    to 

establish    .     .     .    uniform  latM  on  the  sub- 
ject of  bankruptcies,"  etc.  Art.  I.,  sec.  8. 

**  Congress  shall  have  povtrer  ...  to 
make  cut  lau>$  which  shall  be  necessary  and 
proner,"  etc    Art.  I.,  sec  8. 

**I^o  bill  of  attainder  or  ex  poit  facto  latp 
■hall  be  passed."    Art.  I.,  sec.  9. 

**  Congress  shall  make  no  lata  respecting  an 
establ ishment  of  rel igion. "    1st  Amendment. 

It  would  be  tedious,  and  it  is  unnecessary, 
to  set  them  all  forth.  They  all  have  the 
same  manifeit  meaning  of  ^statutes,"  except 
three,  and  in  those  three  instances  the  words 
do  not  mean  anything  other  than  statutes. 
We  think  it  plain  that  the  expression,  ''a 
law  of  the  United  States,"  as  used  in  section 
758  of  the  Revised  Statutes,  means  just  what 
the  similar  expression  means  all  through  the 
Constitution — and  that  is,  a  statute  of  the 
United  States.  Tennetiee  v.  Davis,  100  U. 
S.  264  [25:  650]. 

Of  the  decisions  of  this  court  cited  as  au- 
thority to  sustain  the  order  discharging  the 
appellee.  Ex  parU  Siebold,  100  U.  S.  871  [25 : 
7171,  and  Tennessee  v.  JDavis,  supra,  are  re- 
lied on  as  having  the  most  direct  bearing  on 
the  case.  We  do  not  consider  Ex  parte  Sie- 
bold as  being  adverse  to  the  proposition  which 
we  maintain.  In  that  case  the  existence  of 
express  statutes  upon  which  the  controversy 
arose  was  undisputed.  The  sole  question  was 
as  to  the  constitutional  competency  of  Con- 
gress to  pass  certain  laws  which,  in  the  most 
express,  explicit  and  imperative  words,  re- 
quired marshals  and  deputy  marshals  of  the 
United  States  to  attend  places  for  the  elec- 
tion of  members  of  Congress,  to  keep  the 
peace  at  the  polls,  make  arrests  and  protect 
the  supervising  officers  in  discharge  of  their 
duties  at  those  elections.  The  court  decided 
that  the  enactments  of  Congress  in  Question 
were  constitutional.  The  power  of  Congress 
to  pass  these  laws  being  thus  settled,  no  as- 
sertion as  to  the  powers  of  the  marshals  and 
deputy  marshals  to  execute  them  in  the 
States  can  be  found  In  that  able  opinion 
which  do  not  follow  as  a  logical  consequence. 
We  fail  to  see  anywhere  in  the  decision  any 
intimation  that,  Independently  of  such  leg- 
^^^J  islation,  the  officers  therein  named  could,  by 
virtue  of  their  office,  have  exercised  the  same 
powers  in  obedience  to  the  instructions  of  an 
executive  department,  in  the  exercise  of  itt 
authority  implied  from  the  Constitution. 

In  Tennessee  v.  Davis  the  case  was  removed 
from  a  state  court  to  the  circuit  court  of  the 
United  States,  under  the  express  provisions 
of  section  648  of  the  Revised  Statutes.  The 
homicide  for  which  the  petitioner  was  pros- 
ecuted, was  committed  oy  him  while  exe- 
cuting his  duties  as  a  revenue  officer,  in  pur- 
suance of  the  express  requirements  of  the 
Revenue  Laws,  and  In  defense  of  his  own 
life,  upon  a  party  offering  unlawful  resist- 
ance. So  ftii  from  running  counter  to  the 
position  we  are  seeking  to  maintain,  we 
think  the  principle  there  laid  down,  on  the 
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t  point  we  are  now  discussing,  is  in  aoooni 
with  that  position.  The  language  of  the 
court,  through  Mr.  Justice  Strong,  who  de- 
livered its  opinion,  is  as  follows:  "Case* 
arising  under  the  laws  of  the  United  States 
are  such  as  grow  out  of  the  legislation  of 
Congress,  whether  they  constitute  the  riffhi 
or  privilege,  or  claim  or  protection,  or  de- 
fense of  the  party,  in  whole  or  in  part,  by 
whom  they  are  asserted.  Story  on  tiie  Con- 
stitution, sec.  1647 ;  Cohens  v.  Vtrginia,  19 
U.  S.  6  Wheat.  879  [5:  285]." 

Whilst  it  is  true  that  the  opinions  in  both 
of  those  cases  assert  in  the  strongest  and  most 
impressive  language  the  supremacy  of  the 
government  of  the  United  States  in  the  ex- 
ercise of  the  powers  conferred  upon  it  by  the 
Constitution,  we  regard  them  also  as  a  vin- 
dication of  Congress  as  the  law-making  de- 
partment of  the  government,  as  the  deposit- 
ory of  the  implied  and  constructive  powers 
of  the  government ;  or  as  Mr.  Chief  Justice 
Marshall  expresses  it,  of  the  power  to  legis- 
late upon  that  vast  mass  of  incidental  powers 
which  must  be  involved  in  the  Constitution 
if  that  instrument  be  not  a  splendid  bauble. 

As  the  Siebold  Case  and  Tennessee  v.  Davis 
have  been  referred  to  as  the  most  important 
and  directly  in  point  in  support  of  the  oppo- 
site view,  we  oo  not  deem  it  necessary  to 
give  an  extended  examination  of  the  series 
of  cases  decided  by  the  circuit  and  district 
courts  cited  to  the  same  purport.  Ex  parte 
Jenkins,  2  Wall.  Jr.  521.  to  which  atten- 
tion is  more  especially  called,  combined  in 
itself  the  main  features  of  most  of  the  others, 
which  were  proceedings  under  the  Fugitive 
Slave  Law,  in  which  United  States  marshals 
were  arrested  while  executing  process  under 
that  law  by  state  officers  acting  under  the 
authority  of  the  statutes  of  tlie  State,  the 
inevitable  effect,  if  not  the  avowed  object, 
of  which  was  to  nullify  the  operation  of 
the  aforesaid  Act  of  Congress. 

This  was  so  in  JS2r  parte  Jenkins,  The 
United  States  marshal  was  arrested  on  a  war- 
rant issued  by  a  state  magistrate  while  he 
was  executing  a  warrant  issued  under  said 
law  of  Congress.  He  was  brought  before  the 
Circuit  Court  of  the  United  States  for  tlie 
Eastern  District  of  Pennsylvania,  on  a  writ 
of  habeas  corpus,  and  was  discharged  upon 
the  ground  mat  the  Fugitive  Slave  Law, 
havinff  been  enacted  in  pursuance  of  the 
Constitution  of  the  United  States,  was  para- 
mount to  the  law  of  Pennsylvania  in  conflict 
with  it,  and  that  the  marshal,  being  in  cus- 
tody for  an  act  done  in  pursuance  of  that 
law  of  Congress,  and  In  execution  of  process 
under  it,  was  entitled  to  his  discharge.  It 
is  so  manifest  that  that  case  was  within  the 
provision  of  section  758  of  the  Revised  Stat  - 
utes  that  further  oonunent  is  imnecessary ;  and 
the  same  may  be  said  of  all  of  the  other  de- 
cisions of  the  circuit  and  district  courts.  In 
every  one  of  them  the  party  discharged  was 
in  custody  either  for  an  act  done  in  pursu- 
ance of  an  express  statute  of  Congress,  or  in 
the  execution  of  a  decree,  order  or  proceas  of 
a  court,  or  the  custody  was  in  violation  of 
the  Constitution  of  the  United  SUtes. 

We  stated  at  the  outset  of  these  remarks 
that  we  raised  no  question  upoD  the  discussion 
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of  the  hiftory  of  the  legislation  ot  Congress 
upon  the  sublect  of  the  writ  of  habeas  cor- 
pus. We  think,  howeyer,  It  is  pertinent  in 
this  connection  to  inquire  what  was  the  ne- 
eessity  for  any  such  legislation  at  all  if  the 
theorj  oontended  for  as  to  the  suflaciency  of 
the  self -executing  powers  of  the  Executive 
and  Judicial  Departments  of  the  gOTemment 
to  protect  all  the  agencies  and  instrumental* 
itiee  of  the  federal  ffOTemmen^  is  correct. 
MThy  could  not  President  Jackson,  in  1888» 
as  the  head  of  the  Executiye  Department,  in* 
yestcd  with  the  power  and  charged  with  the 
duty  to  take  care  that  the  laws  be  faithfully 
(M]  executed  and  to  defend  the  Constitution,  have 
enforced  the  collection  of  the  federal  revenues 
in  the  Port  of  Charleston,  and  have  protected 
the  revenue  officers  of  the  government  against 
any  arrest  made  under  the  pretensions  of  state 
autliority,  without  the  aid  of  the  Act  of  1888? 
Why,  in  1843,  when  the  third  Habeas  Corpus 
Act  WAS  passed,  could  not  the  President  of 
the  United  States,  by  virtue  of  the  same 
iel  f -executing  powers  of  the  Executive,  to- 
eetlicr  with  those  of  the  Judicial  Department, 
have  enforced  the  international  obligations 
of  the  government  without  any  such  Act  of 
Congress?  It  is  a  noteworthy  fact  in  our 
history  that,  whenever  the  exigencies  of  the 
oount^,  from  time  to  time,  have  required  the 
exercise  of  executive  and  Judicial  power  for 
the  enforcement  of  the  supreme  authority  of 
the  United  States  government  for  the  protec- 
tion of  its  agencies,  etc.,  it  was  found,  in 
every  instance,  necessary  to  invoke  the  inter- 
position of  the  power  of  the  national  Legis- 
lature. As  early  as  1807,  in  Ex  parte  BoU- 
man,  8  U.  S.  4  Cranch,  75,  94  [2:  654,  6((1], 
Chuf  Jvitiee  Marshall  said :  ''The  power  to 
award  the  writ  [of  habeas  corpus]  by  any  of 
the  courts  of  the  United  States  must  oe  given 
by  written  law.  .  .  .  The  inquiry, 
therefore,  on  this  motion  will  be,  whether, 
by  any  statute  compatible  with  tiie  Consti- 
tution of  the  United  States,  the  power  to 
award  a  writ  of  habeas  corpus,  in  such  a 
case  as  that  of  Erick  Bollman  and  Samuel 
Swnrtwout,  has  been  given  to  this  court." 

It  is  claimed  that  such  a  law  is  found  in 
section  787  of  the  Revised  Statutes,  which 
is  as  follows: 

*It  shall  be  the  duty  of  the  marshal  of  each 
district  to  attend  the  district  and  circuit 
courts  when  sitting  therein,  and  to  execute, 
throughout  the  district,  all  lawful  precepts 
directed  to  him,  and  issued  under  the  author- 
ity of  the  United  States;  and  he  shall  have 
power  to  command  all  necessary  assistance 
In  the  execution  of  his  duty." 

It  is  oontended  that  the  duty  imposed  upon 
Ute  marshal  of  each  district  by  this  section 
is  not  satisfied  by  a  mere  formal  attendance 
upon  the  Judges  while  on  the  bench;  but 
that  it  extends  to  the  whole  term  of  the  courts 
while  in  session,  and  can  fairly  be  construed 
as  rcNquiring  him  to  attend  the  Judge  while 
OD  his  way  from  one  court  to  another,  to  per- 
form his  duty.  It  is  manifest  that  the  Stat- 
197]  Qte  will  bear  no  such  construction.  In  the 
fint  place,  the  Judge  is  not  the  court ;  the 
person  does  not  embody  the  tribunal,  nor 
does  the  tribunal  follow  him  in  his  Jour- 
nrvs.    In  Uie  second   place,   the  direction 


thai  lie  Rhall  attend  the  court  confers  no  au- 
thority or  power  on  him  of  any  character : 
it  is  merely  n  requirement  that  he  shall  be 
present,  in  person,  at  the  court  when  sitting. 
In  order  to  receive  the  lawful  commands  of 
the  tribunal,  and  to  discharge  the  duties  else-  - 
where  imposed  upon  him. 

Great  as  the  crime  of  Terry  was  in  his  as- 
sault upon  Mr.  Justice  Field,  so  far  from  it» 
being  a  crime  against  the  court,  it  was  not 
even  a  contempt  of  court,  and  could  not  have 
received  adeouate  punishment  as  sudb.  Sec- 
tion 725  of  uie  Revised  Statutes  limits  con- 
tempt to  cases  of  misbehavior  in  the  presence 
of  the  court,  or  so  near  thereto  as  to  obstruct 
the  administration  of  Justice. 

It  is  claimed  that  the  law  needed  for  ap- 
pellee's case  can  be  found  in  section  788  of 
the  Revised  Statutes.  That  section  is  as  fol- 
lows :  **  The  marshals  and  their  deputies  shal  \ 
have,  in  each  State,  the  same  powers,  in  ex- 
ecuting the  laws  of  the  Unitea  States,  as  the 
sherifEs  and  their  deputies  in  such  State  may 
have,  by  law,  in  executing  the  laws  thereof.'^ 
It  is  then  argued  that  by  the  Code  of  Cali- 
fornia the  sheriff  has  extensive  powers  as  a 
conservator  of  the  peace,  the  Statutes  to  that 
effect  being  quoted  in  exten»o;  that  he  also 
has  certain  additional  conunon-law  powers 
and  obligations  to  protect  the  Judges  and  to 
personally  attend  them  on  their  visits  to  that 
State;  that  therefoie  no  statutory  authority 
of  the  United  States  for  the  attendance  on 
Mr.  Justice  Field  byNeagle,andforNeagle's 
personal  presence  on  the  scene  was  necessary ; 
and  that  that  Statute  constituted  Neagle  a 
peace  ofBcer  to  keep  the  peace  of  the  United 
States.  This  line  of  argument  seems  to  us 
wholly  untenable. 

By  way  of  preliminary  remark  it  may  be 
well  to  say  that,  so  far  as  the  simple  fact  ol  '" 
Neaglc's  attendance  on  Mr.  Justice  Field, 
and  the  fact  of  his  personal  presence,  are  con- 
cerned, no  authority,  statutory  or  otherwise, 
was  needed.  He  had  a  right  to  be  there ; 
and  being  there,  no  matter  how  or  why.  if 
it  became  necessary  to  discharge  an  omcial  [98) 
duty,  he  would  be  just  as  much  entitled  to 
the  protection  of  section  758  of  the  Revised 
Statutes  as  if  he  bad  been  discharging  An 
official  duty  in  goinff  there.  The  fallacy  in 
the  use  made  of  section  788,  in  the  argument 
just  outlined,  is  this:  That  section  gives  to 
the  officers  named  the  same  measure  ofpowers 
when  in  the  discharge  of  their  duties  as 
those  possMsed  by  the  sheriffs,  it  is  true ; 
but  it  does  not  alter  tiie  duties  themselves. 
It  does  not  empower  them  to  enlarire  the 
scope  of  their  labors  and  responsibilities, 
but  only  adds  to  their  efficiency  within  that 
scope.  They  are  still  by  the  very  terms  of 
the  Statute  itself  limited  to  the  execution 
of  ''the  laws  of  the  United  States;"  and  are 
not  in  any  way  by  adoption,  mediate  or  im- 
mediate, from  the  Code  or  the  common  law. 
authorized  to  execute  the  laws  of  California. 
The  Statute  therefore  leaves  the  matter  just 
where  it  found  it.  If  the  act  of  Terry  had 
resulted  in  the  death  of  Mr.  Justice  Field, 
would  the  murder  of  him  have  been  a  crime 
against  the  United  States?  Would  the  gov- 
ernment of  the  United  States,  with  all  the 
supreme  powers  of  which  we  have  heard  so 
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muoh  in  this  discussion,  have  been  oompe- 
tent,  in  the  present  condition  of  its  statutes, 
to  prosecute  in  its  own  tribunals  the  mur- 
der of  its  own  supreme  court  Justice,  or  even 
to  inquire  into  the  heinous  offense  through 
its  own  tribunals?  If  yes,  then  the  slaying 
of  Terry  by  the  appellee,  in  the  necessary 
prevention  of  such  act,  was  authorized  by 
the  law  of  the  United  States,  and  he  should 
be  discharged;  and  that  independently  of 
any  official  chairacter,  the  situation  bein^  the 
same  in  the  case  of  any  citizen.  But  ii  no, 
how  stands  the  matter  then?  The  killing  of 
Terry  was  not  by  authority  of  the  United 
States,  no  matter  by  whom  done;  and  the 
only  authority  reliea  on  for  yindicaton  must 
be  that  of  the  State,  and  the  slayer  should  be 
remanded  to  tiie  state  courts  to  be  tried.  The 
question  tiien  recurs.  Would  it  have  been  a 
crime  against  the  United  States?  There  can 
be  but  one  answer.  Murder  is  not  an  offense 
against  the  United  States,  except  when  com- 
mitted on  the  hi  eh  seas  or  in  some  port  or 
I  u'bor  without  the  Jurisdiction  of  the  State, 
or  in  the  District  of  Columbia,  or  in  the 
l*crritories,  or  at  other  places  where  the  na- 

f99  ]       tional  government  has  exclusive  Jurisdiction. 

^  *  It  is  well  settled  that  such  crime  must  be 
defined  by  statute,  and  no  such  statute  has 
yet  been  pointed  out.  The  United  States 
government  being  thus  powerless  to  try  and 
pnni^  a  man  charged  with  murder,  we  are 
not  prepared  to  affirm  that  it  is  omnipotent 
to  disdiaree  from  trial  and  give  immunity 
from  any  liability  to  trial  where  he  is  ac- 
cused of  murder,  unless  an  express  statute  of 
'  Congress  ii  produced  permitting  such  dis- 
charge. 

We  are  not  unmindful  of  the  fact  that  in 
the  foregoing  remarks  we  have  not  discussed 
the  beariDffs  of  this  decision  upon  the  auton- 
omy  of  the  States,  in  devesting  them  of 
what  was  once  regarded  as  their  exclusive 
Jurisdiction  over  crimes  committed  within 
their  own  territory,  against  their  own  laws, 
and  in  enabling  a  federal  Judge  or  court,  by 
an  order  in  a  nabeas  corpus  proceeding,  to 
deprive  a  State  of  its  power  to  maintain  its 
own  public  order,  or  to  protect  the  security 
of  society  and  the  lives  of  its  own  citizens, 
whenever  the  amenability  to  its  courts  of  a 
federal  officer  or  employe  or  agent  is  sought 
to  be  enforced.  We  have  not  entered  upon 
that  question  because,  as  arising  here,  its 
suggestion  Is  sufficient,  and  its  consideration 
might  involve  the  extent  to  which  legisla- 
tion in  that  direction  may  constitutionally 
go,  which  could  only  be  properly  determined 
when  directly  presented  bv  the  record  In  a 
case  before  the  court  for  adjudication. 

For  these  reasons,  as  briefly  stated  as  pos- 
sible, we  think  the  Judgment  of  the  court 
below  should  be  reversed  and  the  prisoner 
remanded  to  the  custody  of  the  sheriff  of 
San  Joaquin  County,  California;  and  we 
are  the  less  reluctant  to  express  this  conclu- 
sion, because  we  cannot  permit  ourselves  to 
doubt  that  the  authorities  of  the  State  of 
California  are  competent  and  willing  to  do 
iustice;  and  that  even  if  the  appellee  had 
been  indicted,  and  had  gone  to  trial  upon 
this  record,  God  and  his  country  would  have 
given  him  a  gogd  deliverance. 
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UnSfw  influmM,  uhen  ifwaUdata  deed—gifl 
to  9on--parol  g\ft  nf  real  uUUe,  fsA^n  goad, 

h  Influence  gained  by  klndneas  and  affeotlon  wUi 
not  be  regarded  as  "^undue,**  if  no  Imposition  or 
fraud  be  pAustloed,  even  though  it  induces  one  to 
make  an  unequal  and  unjust  disposition  of  his 
property  in  fSvor  of  those  who  have  contributed 
to  his  comfort  and  ministered  to  his  wants,  if 
such  disposition  is  voluntarily  madeu 

t.  Where  a  parent  gives  property  to  a  child  who 
stands  by  him,  rather  than  to  chUdren  who  de- 
sert him,  something  more  than  the  aatural  influ- 
ence springing  from  the  relationship  must  be 
shown  In  order  to  defeat  the  gift. 

Si  A  party  who  reoeiveB  a  parolgift  of  real  estate, 
and  enters  into  poasefislon  and  expends  money  in 
improvements  thereon,  has  an  equitable  right  to 
a  decree  establishing  a  subsequent  conveyance  as 
a  confirmation  of  his  equitable  tlUeu 

[No.   159.] 

Argued  Apr.  IJ,  1890.   Decided  Apr.  il,  1890. 

APPEAL  from  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia  in  favor 
of  defendants  in  a  suit  to  set  aside  a  deed  as 
having  been  obtained  through  undue  influ- 
ence.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meeers.  S.  S.  Henkle  and  B.  M.  Newton^ 
for  appellants : 

A  consideration  different  in  kind  from  that 
stated  in  the  deed  cannot  be  proved  to  sus- 
tain a  deed  when  impeached  for  fraud. 

Bridgman  v.  Oreen,  2  Yes.  Sr.  627 ;  Clark^ 
eon  V.  Bdntoay,  2  P.  Wms.  208;  JPeaeoek  v. 
Monk,  1  Yes.  Sr.  127 ;  Maigley  v.  Batter,  7 
Johns..  841;  Sekemerhorn  v.  Vanderhegden,  1 
Johns.  189 ;  Btnoee  v.  Barker,  8  Johns.  606 ; 
Bette  V.  Union  Bank,  1  Harr.  &  G.  176,  201- 
2Gd\Badreth7,  Sandi,  2  Johns.  Ch.  86;  WaU 
V.  Orove,  2  Sch.  &  Lef .  600-602 ;  BoiUne  v. 
Mooere,  26  Me.  200 ;  Biehardeon  v.  Traver,  112 
U.  S.  481  (28:  807)  ;  Seu>eU  v.  Baxter,  2  Md. 
Ch.  466 ;  Weeteg  t.  Thomae,  6  Harr.  &  J.  24 ; 
Wolfe  V.  Eauver,  1  Gill.  84 ;  Cole  t.  Albere,  1 
Gill,  412 ;  EUinger  t.  OrotU,  17  Md.  861. 

Where  there  is  a  relation  of  trust  and  con- 
fidence existing  between  the  grantor  and  the 
grantee  in  a  voluntary  conveyance,  or  where 
Sie  grantee  exercises  a  control  or  domination 
over  the  mind  of  the  grantor,  the  gift  is  prima 
facie  void,  and  if  the  deed  be  assailed  bv  the 
grantor,  his  heirs  or  legal  representatives, 
Uie  onue  is  upon  the  grantee  to  establish  the 
validity  of  the  transaction. 

Gibeon  v.  Jeua,  6  Yes.  Jr.  276,  278;  EMh- 
berger  v.  Stiffler,  21  Md.  888 ;  Stoiy,  £q. 
§§  808,  822;  17^  V.  Oraee,  88 Md.  188;  BO- 
lage  v.  Bouthee,  9  Hare,  689,  640;  OrifUhe  v. 
Bobine,  8  Madd.  Ch.  191 ;  Deni  t.  Bennett,  4 


VcrnL—AB  to  franid  and  undutinjlumee  In  avoids 
ante  of  deed  or  wHl,  see  fioCs  to  Harding  t.  Haodj, 
e:4». 

F^ratud  or  CkQaH  conHderaf  Ion,  hom  far  loO  ooofd 
oontfoet   Bee  noC«  to  Armstrong  t.  Toler,  6:  408. 

^<  to  eoneeOcrtion  0/  a  de«d  or  a  eontroet  In  eqvttf 
for  fraiud,  eoneealment  or  mtorvpreMntotlon,  see 
note  to  Neblett  v.  Maof arland«  0c  47L 
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HyL  A  Cr.  278;  Oibwn  ▼.  BumU,  3  Tounge 
A  0.  OIL  104,  note  $,  p.  120 ;  Simcn  ▼.  WU' 
ten,  8  Edw.  Ch.  86 ;  Huguemn  v.  BaaOey,  14 
Ybb.  Jr.  278 ;  Whdan  ▼.  TFMem,  8  Cow.  587 ; 
Taller  T.  Taylor,  40  TJ.  S.  8  How.  200  (12 : 
1046)  ;  Sloeum  v.  Mar^att,  2  Waah.  C.  C. 
897 :  Harding  v.  Wheaton,  2  Mason,  886-888 ; 
Harding  ▼.  Bofidg,  24  U.  8.  11  Wheat.  125 
(6:  485)  ;  Rh^fdei  ▼.  JB^,  L.  R.  1  Ch.  256; 
Cdok0  r.  LamaUe,  15  Beav.  284 ;  Smith  Y.Kay, 
7  H.  L.  Caa.  750. 

Where  the  relation  of  principal  and  agent, 
or  other  relation  of  trust  or  confidence,  or  of 
control  and  subjection,  exists,  it  is  indispen- 
»ble  for  the  grantee  to  show  that  the  grantor 
had  the  adyioe  at  the  time  of  the  transaction 
of  some  disinterested  perscm  capable  of  ad- 
vising him. 

Gibmm  y.  BumU,  2  Younge  &  C.  Ch.  116 ; 
Dro<^  T.  Berry,  2  Gill,  88 ;  AUore  v.  JetoeU, 
94  U.  8.  510-512  (24 :  268,  264)  ;  Todd  y. 
Grore,  88  Md.  128;  Kempeon  y.  AMee,  L. 
R  10  Ch.  15. 

Meeere,  J.  8.  C.  Blaekbnm,  Samuel 
ShtUdbarger,  Jeremiah  M.  Wlleon  and 
W.    WiUaughby,  for  appellees : 

The  declarations  of  the  grantor,  when  the 
grantee  is  not  present,  cannot  be  admitted  in 
evidence  to  invalidate  the  deed. 

BarreU  v.  JF^meh,  1  Conn.  854  6  Am. 
Dec.  241 ;  Oibney  y.  Marchay,  84  N.  T.  801 ; 
Dodge  y.  Freedman'e  Sav.  db  lYuet  Oo,  98  U. 
8.  879  (28:  920)  ;  Boylan  ads.  MtOotT,  28  N. 
J.  L.  274;  King  y.  Thompeon,  84  U.  8.  9 
Pet.  215  (9:  106). 

Equitj  protects  a  parol  gift,  if  accompa- 
nied by  possession  and  the  donee  IndHced  by 
the  promise  to  give  it  has  made  valuable  im- 
provements on  the  proper^. 

Shepherd  v.  Bevin,  9  Gill,  82;  NeaU  y. 
NeaU,  76  U.  8.  9  Wall.  1  (19:  590). 

The  deed  was  good  until  set  aside. 

Hawee  y.  WyaU,  2  Cox,  Ch.  268,  8  Bro. 
Ch.  160 ;  Simpson  v.  Walker,  5  Sim.  1 ;  Biek 
T.  More,  Ambler,  215 ;  WaUon  v.  Walton,  7 
Johns.  Ch.  272,  11  Am.  Dec.  466;  Qoodtitle 
T.  Otway,  7  T.  R.  899. 

The  bill  cannot  be  considered  as  one  of 
ooDStructive  fraud. 

^tre  y.  JMter,  56  U.  8.  15  How.  42  (14: 
692) ;  F^reneh  y.  Shoemaker,  81  U.  8.  14  Wall. 
886  (20:  857)  ;  Voorheee  y.  Bon^eteel,  88  U. 
8.  16  Wall.  29  (21 :  270)  ;  Clark  v.  ffackett, 
1  Cliff.  279 ;  Badger  y.  Badger,  2  Cliff.  158. 

Although  transactions  between  parents  and 
children,  by  which  the  former  acauire  the 
land  of  the  latter,  are  to  be  carefully  scru- 
tinized, vet  there  is  no  presumption  that 
they  are  mvalid. 

Hunter  y.  Atkine,  8  Myl.  &  K.  118 ;  Jen- 
kin$  y.  iV,  87  U.  8.  12  Pet  258  (9 :  1075)  ; 
Hence  y.  Hotoe,  99  Mass.  88 ;  Oreer  y.  Greer, 
9  Gratt.  880;  Taylor  y.  Taylor,  49  U.  8.  8 
How.  200  (12 :  1046)  ;  SloGum  v.  MarehaU,  2 
Wash.  C.  C.  897;  BiatteU  y.  Biesett,  1  Har. 
A  McH.  211 ;  Hatter  y.  Greenlee,  1  Port. 
(Ala.)  222,  26  Am.  Dec  878,  note,  and  cases 
cited;  Pierce  v.  Broion,  74  U.  8.  7  Wall. 
«)6  (19 :  184)  ;  U,  S.  y.  Huekahee,  88  U.  S. 
16  Wall.  414  (21 :  457)  ;  BarreU  v.  French,  1 
Conn.  854,  6  Am.  Dec.  241. 

The  influence  to  vitiate  an  act  must  destroy 
agency. 
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Gardner  y.  Gardner,  22  Wend.  526 ;  SmaXL 
y.  SmaU,  4  Me.  220,  16  Am.  Dec  258;  OhH^ 
dren'e  Aid  Soe.  v.  Lowridge,  70  N.  Y.  887; 
McMahon  v.  Byan,  20  Pa.  829;  EUiott'e  WiU, 
2  J.  J.  Marsh.  841. 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court : 
This  is  an  appeal  from  a  decree  of  the  8u- 

?reme  Court  oi  the  District  of  Colmnbia. 
he  facts  are  these : 

On  December  9,  1879,  Brooke  Mackall,  8r., 
made  a  will,  whereby  he  gave  to  his  children, 
other  than  Brooke  Mackall,  Jr.,  all  his  prop- 
erty, declaring  as  to  said  Brooke  Mackall, 
Jr.,  that  ''by  this  my  last  will  and  testament 
I  do  not  give,  devise  or  bequeath  to  my  son, 
Brooke  Mackall,   Jr.,   any  part,    parcel  or 

Sortion  of  my  property  whatever,  as  the  said 
rooke  Mackall,  Jr.,  heretofore  received  from 
me  many  and  large  advances,  and  as  it  would 
be  unlust  to  mv  other  children  hereinbefore 
namea,  but  I  direct  Leonard  to  pay  him  one 
dollar."  This  will  was  duly  probated.  On  [IW] 
February  27,  1880,  he  executed  and  delivered 
to  Brooke  Mackall,  Jr.,  a  deed  conveying 
many  lots  in  Washington  and  G^rgetown. 
A  few  days  thereafter,  and  on  Majx^h  7,  1880, 
he  died,  being  at  the  time  about  eighty  years 
of  aj^.  On  February  14,  1882,  complainants, 
devisees  under  the  will,  filed  their  bill  setting 
forth  the  will  and  the  deed,  and  praying  a 
decree,  ''declaring  null  and  void  and  of  no 
effect  the  deed  of  conveyance  executed  on  the 
27th  day  of  February,  1880,  by  the  dece- 
dent to  the  defendant,  Brooke  Mackall,  Jr., 
and  ordering  the  same  to  be  delivered  up  to 
the  complainants,  and  affirming  the  validity 
of  the  will  made  by  the  decedent  on  Die  Oth 
day  of  December,  1879."  The  gravamen  of 
the  bill  was  undue  influenpe  on  the  part  of 
Brooke  Mackall,  Jr.,  in  securing  the  execu- 
tion of  the  deed.  Upon  final  hearing  a  decree 
was  entered  as  follows  by  the  general  term, 
in  which  the  case  was  heard  in  the  first  in- 
stance: "That  the  deed  of  Brooke  Mackall, 
8r.,  to  the  defendant,  Brooke  Mackall,  Jr., 
of  February  27,  1880,  described  in  the  bill 
of  complaint,  shall,  as  to  lot  No.  7,  in 
square  228,  at  the  southwest  comer  of  Four 
teenth  Street  and  New  York  Avenue,  in  the 
City  of  Washington,  D.  C,  and  the  interest- 
therein  described  and  growing  out  of  the 
same,  operate  as  a  confirmation  of  the  title, 
legal  and  equitable,  in  the  said  grantee,  the 
defendant,  Brooke  Mackall,  Jr.,  as  to  all  the 
parties  to  this  suit,  and  shall  stand  as  a  deed 
of  conveyance  for  such  purposes ;  but  as  to 
the  remainder  of  the  property  described  in 
said  conveyance,  not  relating  to  said  lot  No. 
7,  in  square  228,  the  said  conveyance  shall 
be,  and  the  same  is  hereby,  adjudged  and 
decreed  to  be  inoperative,  null  and  void." 
I^om  that  decree  the  complainants  appealed 
to  this  court. 

As  the  bill  was  to  set  aside  the  deed  as  a 
whole,  as  having  been  obtained  tliroueh  un- 
due  influence,  the  decree  is  apparently  in- 
congruous, in  that  it  declares  that  the  deed 
be  sustained  as  a  confirmation  of  the  title  of 
Brooke  Mackall,  Jr.,  to  lot  No.  7,  and  void 
as  to  the  other  real  estate ;  for  if  it  were,  as 
charged  in  the  bill,  a  deed  obtained  through 

I  86 


im-m 


BUFSBMB  COOBT  OF  THB  UinTED  BtATBB. 


Oct.  Tbbm, 


undue  influenoe,  it  would  seem  that  it  should 
have  been  adjudged  void  in  tcto,  and  not  sus- 
tained in  part.  It  will  be  observed,  however, 
[170]  that  Brooke  Mackall,  Jr.,  took  no  appeal ;  so 
that  the  question  before  us  is,  not  whether 
there  was  error  in  declaring  the  deed  void  in 
part,  but  whether  there  was  error  in  declar- 
ing it  valid  in  part.  Error,  if  error  there 
was,  mav  have  been  in  either  portion  of  the 
decree ;  but  the  limit  of  our  inquiry  is  as  to 
whether  the  deed  was  valid,  and  uiould  be 
confirmed  as  to  lot  No.  7.  If  that  part  of 
the  decree  can  be  sustained  the  incongruity 
is  no  matter  of  concern,  for  defendants  have 
taken  no  steps  to  bring  before  us  the  other 
portion. 

Further,  in  respect  to  this  lot  No.  7,  it 
must  be  observed  that  the  answer  alleges  that 
the  defendant,  Brooke  Mackall,  Jr.,  was,  and 
had  been  for  many  years,  the  equitable  owner. 
So,  if  the  deed,  as  an  independent  and  sepa- 
rate instrument^  was  valid,  or  the  alle^tion 
of  Brooke  Mackall,  Jr.,  that  he  was  the 
equitable  owner  of  lot  No.  7,  is  true,  any 
informality  in  the  language  of  the  decree 
may  be  disregarded,  for  in  substnnce  it  was 
right.  This  compels  an  inquiry  not  merely 
into  the  circumstances  surrounding  the  exe- 
cution of  the  deed,  but  also  as  to  the  relations 
of  the  parties  to  this  litigation  to  one  an- 
other, and  to  the  decedent. 

More  than  twenty  years  before  his  death 
differences  arose  between  Brooke  Mackall, 
8r.,  and  his  wife,  which  culminated  in  a 
decree  of  divorce.  In  those  differences  Brooke 
Mackall,  Jr.,  sided  with  his  father,  the  other 
children  with  their  mother ;  and  a  large  part 
of  the  record  before  us  is  made  up  of  a  story 
of  those  differences,  and  of  the  conduct  and 
testimony  of  the  children.  No  good  purpose 
would  be  served  bv  parading  in  this  opinion 
those  impleasant  facts,  or  by  attempting  to 
pass  judgment  in  approval  or  oondenmation 
of  the  conduct  of  either.  Charity  kindly 
throws  a  mantle  of  obi  i  vion  over  these  matters 
of  lonff  ago ;  and  justice  requires  only  notice 
of  the  fact  that  in  the  separation  of  parents  the 
children-  took  part,  the  one  with  the  father, 
the  others  with  the  mother.  During  the  score 
of  vears  which  intervened  between  this  sepa- 
ration and  the  death  of  Brooke  Mackall,  Sr., 
the  defendant,  Brooke  Mackall,  Jr.,  was  his 
constant  companion  and  friend,  lliis  inti- 
macy was  unbroken,  save  in  two  instances  of 
short  duration  eadi,  the  latter  one  being  in 
the  fall  of  1879,  during  which  time  the  will 
[171]  referred  to  was  executed.  That  after  this 
temporary  estrangement  had  ceased,  he  should 
desire  eo  transfer  to  this  son  and  constant 
companion  his  property,  is  not  only  not 
stran/i;e,  but  most  natural  and  reasonable.  It 
's  true  the  deed  was  made  after  his  last  sick- 
ness had  commenced :  but  how  natural  that 
during  those  hours  oi  sickness  the  relations 
between  himself  and  his  childreoi,  during 
times  of  trouble  and  length  of  years,  should 
present  themselves  to  his  mind  with  exceed- 
ing force.  It  is  conceded  that  up  to  the  time 
of  hit  sickness  he  was  a  strong  man,  physi- 
cally and  mentally.  Such  a  nature  forms 
strong  likes  and  stronc  dislikes;  and  at  no 
time  are  soeh  likes  ana  dislikes  so  potent  as 
the  thought  of  approaching  death  sug- 


gests the  last  action  in  respect  thereto.  Thai 
up  to  and  including  the  time  of  the  execution 
of  this  deed  he  retained  his  mental  faculties 
in  full  vigor,  unclouded  by  (plates,  the  tes- 
timony of  his  physician,  his  pastor,  the  jus- 
tice of  the  peace  before  whom  the  deed  was 
acknowledged,  his  counsel*  and  his  nurse 
abundantly  establishes.  Indeed,  the  conten- 
tion of  counsel  on  the  argument  v^as  not  that 
the  grantor  was  iniorant  of  the  scope  and 
purposes  of  the  deed,  or  was  doing  that  which 
he  did  not  intend  to  do,  but  rather  that  the 
deed  thus  knowingly  and  intentionally  ex- 
ecuted was  inducea  by  undue  influence; 
and,  in  this  respect,  reference  was  made  to 
the  long  intimacy  between  father  and  son, 
the  alleged  usurpation  bv  the  latter  of  ab- 
solute control  over  the  life,  habits  and  prop- 
erty of  the  former,  efforts  to  prevent  others 
during  the  last  sickness  of  the  father  from 
seeing  him,  and  the  subiection  of  the  will 
of  the  father  to  that  of  the  son,  manifest  in 
times  of  health,  naturally  stronger  in  hours 
of  sickness.  A  confidential  relation  between 
father  and  son  is  thus  deduced,  which,  re- 
serobline  that  between  client  and  attorney, 
principal  and  aeent.  parishioner  and  priest, 
compels  proof  of  valuable  consideration  and 
bona  fides  in  order  to  sustain  a  deed  from  one 
to  the  other.  But  while  the  relationships 
between  the  two  suggest  influence  do  they 
prove  undue  influence  T  In  this  respect,  we 
quote  from  the  notes  to  the  case  of  Small  v. 
dmaU,  4  Me.  220,  reported  in  16  Am.  Dec 
259,  as  follows  : 

**  Influence  gained  by  kindness  and  affection 
will  not  be  regarded  as  'undue,*  if  no  im- 
position or  fraud  be  practiced,  even  though 
it  induce  the  testator  to  make  an  unequal 
and  uniust  disposition  of  his  property  in 
favor  of  those  who  have  contributed  to  his 
comfort  and  ministered  tc>  his  wants,  if  such 
disposition  is  voluntarily  made.  Be  Olea- 
pin'B  Will,  26  N.  J.  Eq.  628.  ..  .  Con- 
fldential  relations  existing  between  the  tes- 
tator and  beneflciarv  do  not  alone  furnish  any 
Presumption  of  unaue  influence.  Lee  v.  Lee, 
1  N.  C.  189.  Nor  does  the  fact  that  the 
testator  on  his  death-bed  was  surrounded  by 
beneficiaries  in  his  will.  Bundy  v.  Me- 
Knight,  48  Ind.  502.  ..  .  Nor  that  Uio 
testator,  an  old  and  helpless  man,  made 
his  will  in  favor  of  a  son  who  had  for  years 
cared  for  him  and  attended  to  his  business 
affairs,  his  other  children  having  forsaken 
him.  EUiaU*i  WiU,  2  J.  J.  Mar^L  840 ;  S. 
0.  Redf.  Am.  Cas.  on  Wills,  484.  ...  It 
would  be  a  great  reproach  to  the  law  if,  in 
its  jealous  watchfulness  over  the  freedom  of 
testamentary  disposition,  it  should  deprive 
age  and  infirmity  of  the  kindly  ministrations 
of  affection,  or  of  the  power  of  rewarding 
those  who  bestow  them. 

**  Undue  infiuence  must  destn^  free  agency. 
It  is  well  settled  that  in  order  to  avoid  a 
will  on  the  ground  of  undue  influence,  it 
must  appear  that  the  testator's  free  agency 
was  destroyed,  and  that  his  will  was  over- 
borne bv  excessive  importunity,  imposition 
or  fraud,  so  that  the  will  does  not,  in  fact, 
express  his  wishes  as  to  the  disposition  of 
his  property,  but  those  of  the  persons  exer- 
cising the  influence.* 
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ThAt  the  relatloofl  between  this  father  and 
his  several  children  during  the  score  of  years 
preceding  his  death  naturally  inclined  him 
towards  the  one  and  against  the  others  is 
erident,  and  to  have  been  expected.  It 
woold  haye  been  strange  if  such  a  result  had 
not  followed ;  but  such  partiality  towards 
the  one,  and  influence  resulting  therefrom, 
are  not  only  natural,  but  Just  and  reasonable, 
and  omie  br  short  of  presenting  the  undue 
influence  which  the  law  denounces.  Right 
or  wrong,  it  is  to  be  expected  that  a  parent 
1731  '^^^^  fAYor  the  child  who  stands  by  him,  and 
iriye  to  him,  rather  than  the  others,  his  prop- 
erty. To  defeat  a  conveyance  under  those 
circumstances,  something  more  than  the  nat- 
cral  influence  springing  from  such  relation- 
ship must  be  shown;  imposition,  fraud, 
importunity,  duress  or  something  of  that 
nature  must  appear ;  otherwise  that  disposi- 
tion of  property  which  accords  with  the 
natural  inclinations  of  the  human  heart  must 
be  sustained.  So  that  if  this  case  tum^ 
simply  upon  the  question  of  undue  influence, 
compelling  a  voluntary  conveyance,  it  would 
be  mfflcult  to  find  enough  in  the  testimony 
to  overthrow  this  deed. 

But  the  case  does  not  rest  upon  this  alone. 
Brooke  Mackall,  Jr.,  alleged  in  his  answer 
that  lot  seven  was  equitably  his,  having 
been  given  him  years  before  by  his  father; 
and  this  allegation  seems  to  have  been  recog- 
nized as  true  by  the  court  below,  for  it  es- 
tablished the  deed  as  a  confirmation  of  his 
title.  It  appears  that  in  November,  1851, 
Brooke  Hacull,  8r.,  purchased  the  lot,  one 
half  of  Key  and  Dunlop,  and  the  other  half 
of  W.  W.  Corcoran.  Neither  party  at  the 
time  made  a  deed,  and  from  Key  and  Dunlop 
the  title  was  only  acquired  thereafter  by  a 
decree  in  ecjuitv.  A  deed  from  Corcoran 
was  not  obtained  until  some  time  in  1865. 
Prior  to  this  time  the  father  had  given  the 
property  to^the  son,  4Uid  placed  him  in  pos- 
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loo.  This  fact  is  proved,  not  alone  by 
the  testimony  of  the  son,  or  the  uncertain 
recollection  of  witnesses,  but  from  written 
statements,  which  carry  no  taint  of  failing 
memory,  and  speak  the  same  language  one 
day  and  another.  On  October  6,  18&,  Mr. 
Hyde,  the  agent  for  Mr.  Corcoran,  gave  a 
certificate,  in  which,  after  mentioning  the 
balance  claimed  to  have  been  owine,  he  adds : 
"This  sum  has  been  paid,  and  Wr,  Mackall 
aaks,  in  lieu  of  the  aelivery  of  the  deed  as 
aforesaid  to  himself,  to  have  the  property 
conveyed  to  Brooke  Mackall,  Jr. ,  h^  being 
a  pa^  to  the  same."  On  November  28, 
1865.  Brooke  Mackall,  Sr.,  gave  a  deposition, 
which  was  filed  in  a  case  in  the  Supreme 
Court  of  the  District  of  Columbia,  in  which 
he  stated:  "Mr.  Corcoran  also  reused  to 
give  me  a  deed  unless  I  paid  him  additional 
for  some  back  taxes,  which  I  refused  to  do. 
I  never  did  get  a  deed  until  the  other  day, 
since  his  return  from  Europe.  This  prop- 
erty I  gave  my  son,  Brooke  Mackall,  Jr. ,  some 
174]  years  ago,  and  he  has  had  it  in  possession 
ever  since,  and  has  subdivided  them  into  six 
lots.  There  is  not  a  more  valuable  property 
in  the  city,  as  is  the  belief  of  many  good 
judges.  He  rented  the  part  occupied  as  a 
Kstaurant  on  the  9th  of  rebruaiy,  1868,  and 
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has  been  drawing  the  rent  ever  since." 
There  was  also  filed  in  the  testimony  in  that 
case  the  following  letter  and  relinquishment : 

**  Washington,  March  8,  1866. 
"Mai.  Gen'l  Meigs,  Quartermaster- Ghoneral. 

"Sir:  During  the  litetime  of  Gov.  Cor- 
win,  I  employed  him  individually  in  behalf 
of  my  son,  Brooke  Mackall,  Jr.,  of  this  city, 
who  owns  the  lot  on  comer  of  New  York 
Avenue  and  14th  Street,  occupied  by  pay- 
master-general department,  to  procure  and 
collect  nrom  said  department  what  was  due 
to  said  Brooke  Mackall.  Jr.,  for  rent  and  use 
of  the  premises.  Since  Gk>v.  Corwin's  death 
neither  Brooke  nor  myself,  as  his  airent, 
has  ever  recognized  anyone  except  Black, 
Lamon  A  Co.  as  attorneys  in  the  premises, 
as  will  appear  by  power  of  attorney  to  them 
from  Brooke  Mackall,  Jr.  Mr.  Corwin  de- 
sired me  to  allow  his  partner.  Judge  Johnson, 
to  assist  in  the  claim,  but  I  refused  to  allow 
anyone  but  himself  to  take  charge  of  it, 
having  confidence  in  him  as  an  old  friend. 
**Very  respectfully,    (Signed)     B.  Mackall. 

"I  hereby  relinquish  all  right  to,  and  au- 
thorize Brooke  Mackall,  Jr.,  to  receive  the 
amount  awarded  for  use  of,  property  on  14th 
Street  and  New  York  Avenue,  as  it  is  his. 
''Witness:        (Signed)        B.  Mackall. 

**  (Signed)  L.  G.  Brandeburg. 
-2ad  October,  1865." 

On  July  12,  1871,  Brooke  Mackall,  Sr.. 
filed  a  answer  under  oath  in  said  cause, 
which  was  entitled  Alfred  Richards  ei  cU.  v.  . 
Brooke  MackaU  et  al,,  in  which  he  alleged 
''that  he  purchased  said  lot  and  promised  to 
give  it  to  his  son,  Brooke  Mackall,  Jr.,.  at 
some  future  time,  but  has  not  since  been  in 
a  financial  condition  to  carry  out  such  inten- 
tion, and  has  never  given  him  any  convey-  [17B| 
ance  of  the  said  lot,  nor  any  paper- writing 
relating  to  said  lot" 

Again,  litigation  concerning  this  lot  has 
been  twice  at  least  to  this  court.  MaekaU  v. 
lUehardB,  112  U.  S.  869  [28 :  787]  ;  lUehardM 
V.  MackaU,  124  U.  S.  188  [81:  8961.  In 
each  of  these  cases  the  equilable  title  of 
Brooke  Mackall,  Jr.,  was  recognized.  We 
refer  to  these  various  statements  and  decis- 
ions, not  as  conclusive  against  the  aj^pcUants, 
but  as  furnishing  a  solid  foimdation  upon 
which  to  rest  the  testimony  of  Brooke  Mm^k- 
all,  Jr.,  that  the  lot  was  given  to  him 
twen^  years  beforo  the  execution  of  this 
deed,  possession  taken,  and  improvements 
made  by  him.  A  party  who  receives  a  parol 
gift  of  real  estate,  enters  into  possession  aud 
expends  money  in  improvements  thereon, 
presents  equitable  considerations  which  will 
uphold  a  decree  establishing  a  subsc(|ueiit 
conveyance  as  a  confirmation  of  his  equitable 
title.  So  that  in  this  respect,  also,  the  rul- 
ing of  the  court  below  finds  abundant  support. 

Another  matter  requires  notice :  The  will 
referred  to  gives  his  property  to  his  children 
other  than  Brooke  Mackall,  Jr. ;  and  this, 
notwithstandinff  the  fact  that  he  had  madt* 
two  prior  wills,  giving  his  property  to 
Brooke  Mackall,  Jr.  But  as  explaining  this 
last  will,  in  the  second  item  he  says :  ^I  do 
not  give,  devise  or  bequeath  to  my  son, 
Brooke  Mackall,  Jr.,  any  part,  parcel  or  por- 
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tion  of  mj  propertr  whatever,  as  the  said 
Brooke  mMauAl,  Jr.,  heretofore  received 
from  me  many  and  large  advances."  While 
no  property  is  mentioned,  yet,  reading  be- 
tween the  Imes,  it  is  evident  that  the  testator 
recognized  the  validity  of  his  parol  gift  of 
lot  7;  and  doubtless  that  was  what  was 
meant  when  he  said  that  Brooke  Mackall,  Jr. , 
had  heretofore  received  from  him  large  ad- 
vances. It  was  his  other  property  which  he 
was  giving  to  his  other  children;  and  it 
woula  be  draining  the  language  of  the  will 
to  suppose  that  th^by  he  intended  to  ignore 
his  parol  gift,  and  to  dispossess  this  son  of 
that  which  he  had  riven  to  him  theretofore. 
Putting  these  vanous  matters  together,  we 
think  that  whatever  criticism  mav  be  made 
upon  the  form  of  the  decree,  it  is  substan- 
tially right,  and  therefore  it  U  affirmed. 


[176  J      THB  COMMERCIAL  MANUPACTURING 
COMPANY,  CONSOLIDATED,  bt  al., 

AppU., 

V. 

THE  PAIRBANK  CANNING  COMPANY. 

(Bee  8.  a  Beporter*!  ed.  176-106.) 

Beiuue  of  patent,  when  inwUid— foreign  pateni, 

L  A  relsBue  of  a  patent  for  an  Invention,  after 
the  expiration  of  foreign  patents  for  the  same 
InveotlOD,  to  Invalid. 

t.  The  Bavarian  patent  which  expired  Aprfl  S, 
1870,  and  the  Austrian  patent  which  expired  May 
26,  J876,  were  for  the  same  Invention  as  the  Ameri- 
can reisnied  letters-patent  No.  10.187,  granted 
June  18, 1888,  the  original  of  which  was  granted 
Dec.  8, 1878,  for  an  Improvement  In  treating  ani- 
mal fats;  hence  such  reissue  was  invalid. 

[No.  258.] 

Argued  Ofnd  Submitted  AprU  11,  1890.    De- 
dded  Apra  Ml,  1890, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  niinois  dismissing  a  suit  for  the  in- 
frinffment  of  reissued  letters-patent  No. 
10,187,  granted  June  18,  1882,  on  an  applica- 
tion filed  May  20,  1882,  for  an  improvement 
in  treating  animal  fets.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Opinion  below,  27  Fed.  Rep.  78. 

i&sfrf.  O.  K.  Offleld,  B.  F.  Thurston 
and  T.  D.  Lineoln  for  appellants. 

2ir.  Lgrsander  Hill  for  appellee. 

Mr.  Juetiee  BUtehford  delivered  the 
opinion  of  the  court : 

This  is  a  suit  in  equity,  brought  in  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Dlinois.  on  the  11th  of 
December,  1882,  by  the  Commercial  Manu- 
facturing Company,  Consolidated,  a  New 
York  oorpontion,  And  The  National  Dairy 
Company,  an  Ohio  corporation,  against  the 
F^irbaak  Ouming  Company,  an  Illinois  cor- 
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Deration,  for  the  infringement  of  reissued 
letters-patent  No.  10,187,  granted  June  18; 
1882,  on  an  application  filed  May  20,  1882, 
to  The  Commercial  Manufacturing  Company, 
Consolidated,  for  an  improvement  in  treating 
animal  fats.  The  original  patent,  No. 
146,012,  was  granted  December  80,  1878» 
having  been  aoplied  for  December  18,  1878, 
to  Hippolyte  M6ge  as  inventor.  It  was  as« 
signed  to  The  United  States  Dairy  Company 
and  was  reissued  to  that  company  as  No.  l^ 'T 
8,424,  September  24,  1878.  That  reissue  was 
then  assigned  to  one  Remsen,  who  assigned 
it  to  The  Commercial  Manufacturing  Com* 
pany.  Consolidated,  to  which  reissue  No. 
10,187  was  granted.  The  National  Dairy 
Company  was  the  exclusive  licensee  for  the 
State  of  Illinois,  in  which  State  the  in- 
fringement was  alleged  to  have  taken  place. 

The  answer  set  up,  among  other  defenses, 
that  the  United  States  patent  had  expired 
before  the  last  reissue  thereof  was  granted, 
by  reason  of  the  expiration  of  certain  foreign 
patents  granted  to  M6ge  for  the  same  inven- 
tion ;  that  the  last  reissue  was  invalid ;  and 
that  the  defendant  did  not  infringe. 

So  much  of  the  specification  of  reissue  No. 
10,187,  as  is  important  in  the  present  case, 
is  as  follows :  *^Be  it  known  that  Hippolyte 
M^ge  of  Paris,  France,  now  deceased,  chem- 
ist manufacturer,  did  invent  an  improved 
means  for  transforming  animal  fat  into  butter, 
of  which  the  following  is  a  specification : 
This  invention,  which  is  the  result  of  physio- 
logical investigations,  consists  of  artificially 
producing  the  natural  work  which  is  per* 
formed  by  the  cow  when  it  reabsorbs  its  fat  in 
order  to  transform  the  same  into  butter.  The 
improved  means  he  employed  for  this  purpose 
are  as  follows : 

*'I.  Neutralization  of  the  ferments.  In 
order  to  prevent  the  greasy  substance  which 
is  settled  in  the  tissue  of  the  animals  from 
taking  the  disagreeable  taste  of  the  fat  it  is 
necessary  that  the  ferments  which  produce 
this  taste  shall  be  completely  neutralized. 
For  this  effect,  as  soon  as  possible  after  the 
death  of  the  animal,  he  plunged  the  raw  fats, 
called  '  graisus  en  branchei, '  into  water 
containing  fifteen  per  cent  of  sea  salt  and  one 
per  cent  of  sulphite  of  soda.  He  began  thus 
the  transformation  an  hour,  at  least,  after  the 
immersion,  and  twelve  hours,  at  most,  after- 
ward. 

**II.  Crushing.  A  complete  crushing  (■ 
necessary  in  order  to  obtain  rapid  work 
without  alteration.  For  this  purpose,  when 
the  substance  is  coarsely  crushed,  he  let  it 
fall  from  the  cylinders  under  millstones 
which  completely  bruise  all  the  cells. 

**IU.  Concentrated  digestion.  The  crushed  ^17S] 
fat  falls  into  a  vessel  which  is  made  of  well- 
tinned  iron  or  enameled  iron  or  baked  clay. 
This  vessel  must  be  plunged  in  a  water  bath 
of  which  the  temperature  is  raised  at  will. 
When  the  fat  has  descended  in  the  vessel  he 
melted  it  by  means  of  an  artificial  digestion, 
so  that  the  heat  does  not  exceed  108*  Fahren- 
heit, and  thus  no  tastio  of  fat  is  produced. 
For  this  purpose  he  threw  into  the  wasbtub 
containing  the  artificial  ffastric  Juice  about 
two  liters  per  hundred  kilograms  of  gre»isy 
substance.    This  gastric  Juice  is  made  with 
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the  hAlf  of  a  stomach  of  a  pig  or  sheep,  well 
washed,  and  three  liters  of  water  containing 
thirty  grams  of  biphosphate  of  lime.  After 
a  macmtion  during  three  hours  he  passed 
the  sahstanoe  through  a  fine  sieve,  and  ob- 
tained the  two  liters  which  are  necessary  for 
a  hundred  kilograms.  He  slowly  raised  the 
temperature  to  about  108*  Fahrenheit,  so  that 
the  matter  shall  completely  separate.  This 
creasy  matter  must  not  haye  any  taste  of  fat. 
It  must,  on  the  contrary,  haye  the  taste  of 
molten  butter.  When  the  liquid  does  not 
present  any  more  lumps  he  threw  into  the  said 
liquid  one  kilogram  of  sea  salt  (reduced  to 
powder)  per  hundred  kilograms  of  greasy 
matter.  He  stirred  during  a  quarter  of  an 
hour  and  let  it  set  until  obtaining  perfect 
limpidness.  This  method  of  extraction  has 
a  considerable  advantage  over  that  which 
has  been  previously  essayed.  The  separation 
is  well  made  and  the  organized  tissues  which 
do  deposit  are  not  altered. 

*rv.  Crystallization  in  a  mass.  In  order 
to  separate  the  oleomargarine  from  the  stea- 
rine  separated  ciystallizers  or  crystallizations 
at  unequal  temperatures  have  been  already 
employed.  He  contrived  for  this  purpose  the 
following  method,  which  produces  a  very 
perfect  separation,  and  is  as  follows :  Ue 
rendered  the  molten  fat  in  a  vessel  which 
mnst  be  sufficient  for  containing  it  This 
vessel  is  placed  in  a  washtub  of  strong  wood, 
which  serves  as  a  water  bath.  In  this  wash- 
tub  he  put  water  at  the  fixed  temperature  of 
86*  Fahrenheit,  for  the  soft  fats  proceeding 
from  the  slaughter-house,  and  w^  for  the 
huder  fats,  such  as  mutton  fat.  Afterward 
the  waahtubs  are  covered,  and  after  a  certain 
[iTO]  time,  more  or  less  long  aocordine  to  the  fats, 
the  stearine  is  deposited  in  the  form  of  teats 
in  the  middle  of  the  oleomargaric  liquid. 

"Y.  Separation  by  centrifugal  force.  In 
order  to  avoid  the  numerous  inconveniences 
of  the  employment  of  the  presses  which  have 
been  hitherto  used,  he  caused  the  mixture  of 
stcArine  and  oleomargarine  to  flow  into  a 
centrifugal  machine  called  'hydro-extractor*. 
Tike  masy  liquid  passes  throuj^  the  cloth 
and  uie  stearine  is  collected.  When  all  the 
liquid  is  passed  he  put  the  machine  in  mo- 
tion, and  the  crystals  of  stearine  ore  entiiely 
exhausted  without  the  auxiliary  of  the 
presses.  However,  during  certain  seasons 
there  are  animals  which  produce  crystals  of 
stearine  soft  enough  for  rendering  necessary 
the  stroke  of  a  press  as  a  last  operation,  but 
in  this  case  this  operation  has  little  impor- 
tance, because  it  is  applied  only  to  a  fraction 
{A  the  product  In  all  cases  the  oleomarga- 
rine is  separated  from  the  stearine  when  it  is 
cold,  and  passed  to  the  cylinder,  constitut- 
ing, especially  if  its  yellow  color  has  been 
rafaed,  a  greasy  matter  of  very  good  taste 
and  which  may  replace  the  butter  in  the 
kitchen,  where  it  is  employed  under  the 
name  of  'margarine ;'  but,  if  it  is  desired  to 
transform  it  Into  more  perfect  butter,  he 
employed  the  following  means :" 

The  claims  in  that  reissue  ve  as  follows : 

*  1.  The  improved  material  herein  described* 
produced  bv  treating  animal  fats  so  as  to  re- 
move the  tissues  ana  other  portions  named, 
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with  or  without  the  addition  of  substances 
to  change  the  flavor,  consistency  or  color,  as 
set  forth.  2.  The  process  herein  described 
of  treating  animal  fats  in  the  production  of 
oleomargarine.  ** 

The  claims  of  reissue  No.  5,868  were  six 
in  number,  and  those  of  reissue  No.  8,424 
were  nine  in  number;  while  the  claims  of 
the  original  patent  and  of  reissue  No.  10, 187 
were  identical  in  number  and  language. 

After  a  replication  to  the  answer,  proofs 
were  taken,  and  the  case  was  heard  oeforo 
Judqa  Gresham  and  Blodgott.  The  opinion 
of  the  court,  delivered  by  the  latter,  is  founrl 
in  27  Fed.  Rep.  78 ;  and,  in  accordance  with 
ite  conclusions,  a  decree  was  entered,  on  the 
22d  of  March,  1886,  dismissing  the  bill. 
From  that  decree  the  plaintiffs  have  appealed. 

The  ground  for  the  dismissal  was,  that  the  [180] 
Bavarian  patent,  which  was  granted  April  8, 
1878,  expired  April  8,  1876 ;  that  the  Aus- 
trian patent,  which  was  granted  October  81, 
1869,  expired  May  26.  1876 ;  and  that  there- 
fore reissue  No.  10, 187  was  invalid,  because 
the  application  on  which  it  was  granted  was 
not  made  until  May  20,  1882.  M6ge  also 
took  out  a  patent  in  France  for  his  invention, 
July  15,  1869,  for  fifteen  yeare.  The  defend- 
ant contends  that  the  Bavarian  and  the  Aus- 
trian patents  were  granted  for  the  same  in- 
vention as  reissue  No.  10,187,  while  the 
plaintiffs  allege  the  contrary. 

The  text  of  the  specification  of  the  Bava- 
rian patent  is  as  follows : 

"The  crude  fate  and  the  crude  tallow  have, 
until  the  present  time,  been  used  in  a  very 
imperfect  manner  for  the  preparation  of 
ediole  fat  or  soaps,  or  the  fabrication  of 
melted  tellow  for  the  preparation  of  fatty 
acids,  by  means  of  chemical  modes  of  sapon- 
ification or  other  purposes. 

**The  new  moaes  of  procedure  described 
herein  consist  both  of  chemical  and  physi- 
ological processes ;  they  are  not  intended  to 
improve  the  former  methods  of  fabrication, 
but,  on  the  contrary,  on  account  of  their 
nature  and  better  properties,  furnish  neutral 
and  new  producte.  They  are  especially  in- 
tended to  benefit  the  navy  and  the  less 
wealthy  classes,  by  furnishing  excellent  edi- 
ble and  preservable  fate  at  a  price  consider- 
ably lower  than  that  of  present  similar 
products— for  instance,  butter  and  the  finer 
grades  of  fats. 

"The  reduction  in  the  price  of  butter  will, 
in  a  large  measure,  conmbute  to  the  gen- 
eral wealth,  for  stock-raisers,  instead  of 
making  butter,  will  feed  theirmilk  to  calves 
and  thereby  get  more  stock,  thus  furnishing 
more  cattle  for  slaughtering  purposes  and  at 
a  lower  price.  The  new  procedure  is  also 
of  consiaerable  importance,  from  a  hygienic 
point  of  view.  In  doing  away  with  t&  em- 
anation of  bad  odors  ineviteble  with  the 
former  chemical  methods,  and  due  to  the 
excessive  hiffh  temperature  to  which  fate  had 
been  exposed.  The  new  procedure  depends 
upon  the  following  conclusions  of  modem  ri81] 
science:  1,  that  the  malodorous,  colored, 
acid  and  rancid  ingrediente  are  not  originally 
contained  in  the  crude  fats  as  they  occur  in 
nature ;  2,  that  these  harmful  substances  are 
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developed  by  the  activity  of  the  organized 
tissues  under  the  influence  of  fennentation, 
beat  and  cbemical  agents ;  8,  that  the  fats  of 
milk,  termed  butter,  consist  only  of  the  im- 
mediate fat,  which  is  altered  first  by  a  cell- 
ular tissue  and  then  by  the  organized  tissue 
of  the  udder.  By  utilizing  these  principles 
in  industrial  pursuits,  or  in  domestic  econ- 
omy, there  is  obtained  from  the  crude  fats  and 
the  tallow — 

^'A.  A  pure  fat,  without  the  customary 
fatty  smell  and  taste,  which  does  not  stick 
to  the  palate  and  which  resembles  the  fatty 
bodies  most  desired  for  eating  purposes. 

**B.  Stearine  for  candles. 

**C.  Asa  residue,  common  tallow. 

^'D.  This  fat,  really  identical  with  the  fat 
of  butter,  taken  from  its  source  before  it  has 
been  changed  in  the  milk  ffland,  can  be 
made  into  different  kinds  of  butter,  which, 
although  prepared  bv  an  artificial  process,  is 
really  Dutter,  and  differs  only  from  the  ordi- 
nary butter  by  keeping  fresh  for  a  much 
longer  length  of  time. 

**The  means  employed  in  the  new  prepa- 
nition  of  these  partly  new,  partly  known, 
products  constitute,  in  their  details  and  in 
their  entirety,  the  invention  which  we  claim 
as  our  property.    They  are  as  follows : 

*"!.  Washing  and  crushing.  The  crude 
fat  is  exposed  to  a  Jet  of  cold  water  between 
the  conical  cogs  on  two  iron  cylinders;  it  is 
finely  subdivided  by  the  current  of  water 
and  the  pressure,  and  falls  thence  into  a  tank 
where  a  current  of  cold  water  completes  the 
washing. 

''2.  Artificial  digestion.  This  fat,  now 
freed  from  all  soluble  animal  substances,  is 
mixed  with  artificial  gastric  Juice  (stomach 
of  the  pig  or  sheep  In  acidulated  water),  to 
the  extent  of  Immersing  it  completely,  or,  to 
1,000  kilo  of  fat,  800  kilo  of  water,  1  kilo 
bicarbonate  of  sodium  and  two  stomachs 
(pig  or  sheep)  are  added.  This  mixture  is 
then  kept  at  the  temperature  of  the  animal 
body  (by  means  of  steam-pipes,  or  otherwise) , 
until  all  the  molten  fat  has  been  dissolved 
by  the  pepsin  of  the  stomachs,  and  appears 
in  a  clear  layer  on  the  surface.  It  is  allowed 
to  settle,  or  it  is  decanted,  and  the  process 
repeated  in  order  to  extract  all  the  fatty 
constituents,  which  now  have  lost  the  odor 
of  animal  fat,  but  have  obtained  a  particular 
taste.    The  residue  is  tallow. 

*'8.  Cooling.  The  fiuid  fat  is  poured  into 
vessels  which  have  an  opening  at  the  bottom 
and  contain  a  layer  of  tepid  water.  They 
are  covered*  and,  when  crystallization  has 
occurred  in  consequence  of  cooling,  the 
water  is  drawn  off  through  the  opening,  the 
vessel  is  inverted,  and  the  cake  is  allowed 
to  fall  on  a  table. 

**A,  Pressure.  This  operation  is  intended 
to  separate  the  hard  constituent  which  makes 
the  fat  granular,  congeal  rapidly,  and  stick 
to  the  palate.  The  cooled  fat  is  cut  into 
slices  about  one  inch  thick,  and  put  into  a 
cloth  between  hot  plates  of  a  press.  The 
portion  which  runs  off  is  a  mixture  of  mar- 
garine and  oleine,  resembling  lard  in  com- 
position and  of  about  the  taste  of  fresh 
Dutter.  It  melts  in  the  mouth  like  butter  and 
does  not  stick  to  the  palate  like  beef  fat. 
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The  solid  residue  taken  out  of  the  cloth  is 
good  stearine,  fit  for  making  candles  immedi- 
ately. 

''o.  Uniformity  and  ductility.  In  order 
to  remove  the  granular  appearance  of  the 
margarine  produced  bv  congelation  and  to 
give  it  the  solid  and  uniform  appearance 
usually  possessed  by  fats,  and  in  order,  also, 
to  remove  any  air  which  may  have  entered 
and  might  interfere  with  its  preservation 
without  admitting  air  again,  a  vessel  is 
filled  with  the  fat,  completely  closed,  and  a 
churning  or  stirring  apparatus  In  its  interior 
is  set  into  motion.  Tne  margarine  is  thus 
kept  in  motion  and  is  then  withdrawn  from 
the  vessel  before  cooling.  It  is  now  liard  or 
even  brittle,  according  to  the  temperature. 
It  is  rendered  soft  ana  ductile  by  rolling  it 
between  wooden  cylinders.  It  is  put  into 
the  form  of  plates  or  filled  in  tubs  to  be  put 
in  the  market. 

''O.  Decolorization.  The  first  fat  is  ordi- 
narily of  a  light  yellow  color.  If  it  is  de- 
sired to  remove  this  color  without  attacking 
the  fat,  the  property  which  the  fat  possesses 
of  remaining  fiuid  for  some  time  before  cool- 
ing can  be  utilized.  In  this  state  an  acid — 
for  instance,  muriatic  acid — is  added  in  suffi- 
cient quantity  to  remove  the  color,  and  it  is 
then  washed  with  tepid  water  until  the  last 
trace  of  acid  has  disappeared. 

**This  entire  proceaure,  with  or  without 
pressure,  can  be  applied  to  all  crude  fats. 

^'The  white  or  faintly  yellowish  fat  ob- 
tained by  means  of  the  described  procedure 
is  remarkably  pure  and  has  a  taste  of  al- 
monds, hitherto  not  known  of  any  animal  fat. 
It  is  especially  available  for — 

'^A.  Food,  as  a  substitute  for  animal  fats 
and  lard. 

**B.  For  the  fabrication  of  fine  toilet  soaps. 

"C.  The  manufacture  of  ordinary  soaps  to 
replace  the  olive  oil. 

^D.  The  lubrication  of  machinery,  which 
is  never  attacked  if  the  one  hundredth  part 
of  calcined  magnesia  be  added  to  the  fat. 

**£.  The  artificial  production  of  butter. 

**?.  Transformation  into  butter.  The  pure 
fat  which  has  undergone  no  change  by  heat 
or  chemical  agents  is  the  same  substance 
which  the  ^ow  consumes  in  its  organism  in 
order  to  have  it  pass  through  the  udder  in 
the  form  of  milk  fat  or  butter.  The  fat  is 
therefore  but  butter  in  its  original  form. 
This  olMervation,  and  the  observation  tiiat 
the  milk  gland  of  a  cow  contains  a  kind  of 
pepsin  possessing  the  property  of  making  a 
muky  emulsion  of  fat  and  water,  are  the 
basis  of  the  industrial  procedure  of  changing 
fat  into  butter,  a  physiological  operation  to 
be  carried  out  as  follows : 

"At  the  temperature  of  the  animal  body, 
one  part  of  fat  is  mixed  with  the  same  quan- 
tity of  water,  to  which  ^  part  (2  per  cent 
milk  cheese,  or  milk  without  water,  or  cream, 
in  water)  has  been  added,  and  with  y^  part 
of  bicarbonate  of  sodium,  and  A  p^  <>^  the 
tissue  of  the  mammary  gland.  Tne  mixture 
is  kept  at  the  temperature  of  the  body  and  al- 
lowed to  work.  When  the  fat  becomes  milky 
it  appears  at  first  like  a  Uiick  milky  cream ; 
later  on  it  changes  into  butter,  which  is  al- 
lowed to  cool  with  the  precautions  explained 
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In  utides  S  and  5.  The  ^land  tissue  of  the 
mixtnre  can  also  be  replaced  by  artificial 
products,  but  with  a  less  satisfactory  result. 
Butter  thus  prepared  keeps  longer  than  milk 
butter  and  aoes  not,  like  the  latter,  acquire 
the  pungent  odor  Tduel  to  butyric  acid,  or  it 
&M)  Gontaina  leas  casein,  msoluble  in  ether,  and 
may  contain  leas  water  or  buttermilk,  as  may 
be  desired,  than  butter  obtained  in  the  usual 
manner. 

**  Since  the  aboye-described  modes  of  pro- 
cedure, dependent  on  known  and  on  unknown 
methods,  are  new  in  their  industrial  entirety 
and  furnish  new  products,  we  claim  them  as 
our  exclusive  property  for  the  entire  term 
of  the  patents.''^ 

The  text  of  the  specification  of  the  Austrian 
patent  la  aa  follows : 

''My  invention  consists  In  the  production 
of  neutral  fatty  bodies  of  hitherto  unknown 
natunU  appearance  and  excellent  properties. 
By  means  of  special  treatment  of  the  crude 
tallow  I  obtain  a  pure  fat  devoid  of  smell 
and  taste,  which  does  not  become  rancid  and 
which  keeps  for  a  long  time.  This  substance 
I  obtain  through  prcKcedures  partly  known, 
partly  new,  the  entirety  of  which  constitutes 
the  following  methods: 

"1.  Perfect  washing.  This  is  done  by 
crushing  the  fresh  fat  just  tak*en  from  the 
animal  between  rollers  under  a  spray  of  fresh 
water.  The  fat,  subdivided  finely  by  the 
action  of  the  water  and  the  pressure,  falls 
into  a  tub,  where  the  washing  is  completed 
by  a  current  of  water. 

<*2.  Artificial  digestion.  This  fat,  from 
whidi  all  soluble  animal  substances  have 
been  removed,  is  mixed  with  artificial  gastric 
Juice  (maceration  of  a  pig's  stomach  in 
acidulated  water),  in  suflScient  quantity  to 
immerse  it,  and  uie  mixture  is  kept  at  the 
temperature  of  the  animal  body  until  the  fat 
appears  as  a  clear  layer  on  the  surface.  The 
mixture  is  allowed  to  settle,  and  the  sediment 
la  subjected  to  another  operation,  in  order  to 
extract  all  fistty  matter,  which  in  this  case  has 
no  longer  the  odor  of  animal  fat,  but  the 
taate  of  the  finest  fats. 

**  8.  Pre«ure.  This  operation  separates  the 
hard  constituent,  which  makes  the  fat  granu- 
lar and  causes  it  to  congeal  rapidly.  This 
work,  hitherto  very  difficult,  is  canried  out 
on  a  commercial  scale,  in  the  following 
manner:  The  fluid  clear  fat  is  poured  into 
vessels  with  an  opening  at  the  bottom  and 
containing  a  layer  of  tepid  water.  They  are 
covered,  and  when  the  coolinfi;  and  the 
crystallization  have  taken  plaee  the. water  is 
I18S1  ^^^'^^'^'^  ^^  through  the  opening,  the  vessel  is 
*  ^  inverted,  and  t£d  mass  allowed  to  fall  upon 
a  table.  It  is  cut  into  cakea  one  to  two  cen- 
timeters thick.  These  are  put  into  canvas 
and  pressed  between  two  warm  plates.  By 
this  method  there  is  obtained  al>out  60  per 
cent  of  a  fatty  body  resembling  butter,  and 
identical  in  composition  with  lard,  but  free 
from  odor  and  of  a  perfectly  pure  taste.  The 
solid  portion  remains  in  the  canvas. 

"4.  Uniform  solidity  is  given  to  this  fatty 
body  in  the  following  manner :  In  order  to 
make  it  hard  and  not  granular,  without  ad- 
mitting air,  it  is  poured  into  a  tinned-iron 
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vessel  filled  thus  completely.  This  well* 
closed  vessel  contains  a  stirring  apparatus 
kept  in  motion  from  the  outside.  The  vessel 
is,  beside,  kept  surroimded  by  cold  water,  so 
that  the  fat  which  is  bein^  stirred,  while 
cooling  without  the  admission  of  air,  be- 
comes thick  and  uniform.  It  is  then  put 
into  another  vessel,  where  it  becomes  com- 
pletely solid  and  hard. 

"This  hard  fat  is  finally  cut  or  sliced  into 
thin  slices,  by  some  cutting  machine  similar 
to  the  mechanical  arrangement  used  for  cut- 
ting fine  soaps,  the  blades  being  set  to  furnish 
thin  slic^.  This  work,  giving  the  fat  the 
proper  ductilitj,  can  also  be  done  by  hand. 

"o.  Decolorization  can  be  employed  or 
omitted  as  desired.  This  fat  is  usually  of  a 
yellow  tinge.  This  color  can  be  removed 
easily  and  without  damage,  hj  utilizing 
the  property  of  the  fat  of  remaining  fluid  for 
some  time  in  cooling.  In  this  state  it  is 
mixed  with  enough  fine  acid — for  instance, 
muriatic  acid — to  remove  the  color.  It  is 
then  repeatedly  washed  with  warm  water 
until  the  .last  trace  of  the  acid  has  been  re- 
moved. 

**This  entire  procedure,  with  or  without 
pressure,  can  be  employed  in  the  case  of  any 
fresh  fat  just  taken  from  the  animal.  By 
means  of  the  same  I  obtain  partly  solic^ 
partly  soft,  white  or  faintly  yellowish  per- 
fectly pure  fatty  bodies,  which  have  a  faint 
flavor  of  almonds.  These  new  fatty  bodies 
are  applicable  to  various  industrial  purposes, 
accoraing  to  their  degree  of  consistency, 
especially  to— 

^  1.  The  fabrication  of  toilet  soap,  partic- 
ularly fine  and  beneficial  to  the  skin. 

**2,  The  fabrication  of  ordinary  soaps,  to 
replace  the  olive  oil  and  give  a  large  yield. 

^8.  The  lubrication  of  machinery,  which 
is  never  attacked  by  this  excellent  lubricating 
material,  especially  when  jA^  part  of  cal- 
cined magnesia  has  been  adaea. 

**I  claim,  therefore,  as  my  invention,  the 
above-described  mode  of  preparation  of  a 
wholly  new  fatty  body.  The  peculiar  points 
of  importance  of  my  procedure  consist  in 
washing,  digesting,  pressing,  solidifying 
and  decolorizing." 

It  is  contended  by  the  plaintiiZs  that  they 
have  shown,  by  the  testimony  of  experts, 
that  reissue  No.  10,187  differs  from  the  for- 
eign patents  in  these  particulars:  (1)  tht 
neutralization  of  the  ferments  is  entirely 
lacking  in  each  foreign  patent ;  (2)  coniplete 
crushing  is  provided  for  in  the  United  States 
patent,  so  as  to  bruise  all  the  fat  cells, 
while  the  foreign  patents  do  not  provide  for 
such  complete  crushing,  but  ao  provide 
for  coarse  crushing  and  washing,  both  of 
whidi  actions  render  difficult,  if  not  impos- 
sible, the  production  of  the  article  whi(^  is 
the  result  of  the  United  States  patent  and 
involve  a  different  process ;  (3)  each  of  the 
foreign  patents  makes  vital  the  use  of  an 
artificial  digestion,  produced  by  a  lar^  pro- 

Sortion  of  gastric  Juice,  whife  the  United 
tates  patent  practically  dispenses  with  this 
gaitric  juice  as  an  operative  element  in  the 
process  and  product,  and  relies  upon  the  slow 
increase  of  temperature  to  produce  complete 
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teparation;  (4)  each  foreign  patent  directs 
the  cooling  of  the  product  to  solidification, 
so  as  to  be  sliced  into  pieces  to  be  pressed, 
while  the  United  States  patent  directs  a 
crystallization  at  a  uniform  temperature, 
about  86*,  leaving  the  oil  fluid ;  and  (5) 
each  foreign  patent  provides  for  the  separa- 
tion of  oil  from  the  stearine  by  pressing  the 
cold-sliced  or  solidified  cakes  between  hot  or 
warm  plates,  while  the  United  States  patent 
separates  the  oil  from  the  stearine  with  the 
product  at  the  temperature  of  uniform 
crystallization,  namely  86*".  The  contention 
is,  that  no  step  of  Uie  foreign  patents  is 
foimd  in  the  united  States  patent,  nor  any 
equivalent  therefor ;  and  that  the  artificial 
digestion,  the  cooling  to  solidification,  and 
the  pressing  between  hot  plates,  foimd  in 
each  of  the  foreign  patents,  is  an  absolute 
bar  to  the  production  of  the  article  which  is 

[187 J     the  result  of  the  United  States  patent. 

Professor  Henry  Morton,  an  expert  witness 
for  the  plaintiffs,  says :  ^'There  is,  of  course, 
a  difference  in  the  improved  product  described 
and  claimed  in  the  Mege  patent,  according 
as  it  is  made  with  or  without  the  addition  of 
materials  affecting  its  color,  consistency  and 
flavor.  I  will  therefore  refer  to  each  of  these 
conditions  separately.  When  the  improved 
product  of  Mige,  without  these  additions 
referred  to,  is  compared  with  ordinary  dairv 
butter,  we  find  it  to  be  substantially  identi- 
cal therewith,  as  reguxis  its  main  constitu- 
ents and  its  general  consistency  and  character. 
Both  products  then  consist  substantially  of 
mixtures  in  nearly  the  same  proportions,  in 
either  case  of  stearine,  marearine  and  oleine, 
and  both  aro  unctuous  solids  varying  in  con- 
sistency, being  quite  solid  near  the  meltine 
point  of  ice,  quite  fluid  at  a  temperature  of 
about  90*",  and  more  or  less  soft  and  plastic 
at  intermediate  temperatures.  The  M6ge 
product,  however,  differs  from  dairy  butter, 
in  the  first  place,  as  to  its  composition,  by 
reason  of  the  presence  in  the  dairy  butter  of 
several  substances  not  found  in  the  M6ge 
product.  Thus,  the  dairy  butter  contains 
about  five  per  cent  to  six  per  cent  of  the 
peculiar  fat  known  as  butyrine ;  it  also  con- 
tains a  smaller  amount  of  casein,  some  trace 
of  albumen ;  also  extremely  minute  quanti- 
ties of  caprilin,  caproilin  and  caprylin. 
None  of  these  substances  would  be  present  in 
the  M6ge  product,  as  above  referred  to, 
which  would  therefore  lack  the  peculiar 
flavor  due  to  the  presence  of  these  products. 
The  amount  of  water  and  of  salt  would  also, 
as  a  rule,  be  greater  in  dairy  butter  than  in 
the  M6ge  product.  There  would  also  be  a 
difference  in  consistency,  inasmuch  as  the 
dairy  butter  would  not  constitute  a  homo- 
geneous mass  of  fktty  substance,  but  would 
DC  a  solid  emulsion  of  such  fatty  substance 
in  which  the  same  existed  as  minute  sphe- 
roids or  particles  of  the  said  fatty  substance, 
separatea  from  each  other  by  an  aqueous  fluid 
consisting  of  water,  holding  in  solution  salt 
and  traces  of  albumen  and  casein.  When 
the  M6ge  product  has  been  converted  into  a 
more  perfect  butter,  as  he  calls  it,  bv  the 

[188]  addition  of  certain  substances,  as  indicated 
by  him,  it  will  then  contain  all  or  nearly  all 
the  maierials  found  in  dairy  butter,  though 


not  in  exactly  the  same  proportions,  all  these 
distinctive  matters  being,  as  a  rule,  present 
in  smaller  proportions  m  the  Mege  product 
than  in  the  dairy  butter.  As  regards  the 
water  and  salt,  the  relative  proportions  may 
vary  either  way  in  different  samples,  de- 
pending upon  the  amount  of  salt  added  and 
the  amount  of  working  to  which  the  butter 
of  the  M6ge  product  has  been  subjected. 
As  regards  consistency  of  the  more  perfect 
butter  of  the  M6^  patent  and  ordinary  dairy 
butter,  there  will  be  a  substantial  identity, 
both  being  solid  emulsions  of  fatty  matter 
with  an  aqueous  fluid.  ...  As  articles 
of  food,  the  M6ge  product  and  ordinary  dairy 
butter  are  only  distinguishable  by  character- 
istics which  are  variations  of  degree.  Thus 
the  M6ge  product,  in  its  simplest  form, 
would  have  less  flavor  and  a  less  agreeable 
consistency  than  good  dairy  butter,  while, 
on  the  oUier  hand,  its  freedom  from  disagree- 
able flavor  would  render  it  superior  to  a  low 
or  poor  grade  of  dairy  butter.  When  the 
flavoring  materials  were  added  the  M6ge  pro- 
duct would  then  be  extremely  diflicult  to 
distinguish  from  the  best  dairy  butter,  but, 
OS  compared  with  a  very  fine  and  highly 
flavored  dairy  butter,  would  be  lacking  in 
flavor.  As  regards  wholesomeness,  I  do  not 
think  there  would  be  any  difference  between 
the  Mege  product  in  either  of  its  conditions 
and  ordinary  good  dairy  butter,  though  the 
M^ge  product  would  be  better  in  this  respect 
than  a  strong  or  rancid  quality  of  dairy 
butter.  The  same  remark  applies  to  the 
nutritiousness  of  the  materials  compared, 
while  as  regards  palatableness  the  M6ge  pro- 
duct wouli^  I  think,  hold  an  intermediate 
place  between  the  highest  and  the  lower 
grades  of  diary  butter,  being  better  than  the 
low  grades  and  not  quite  equal  to  the  highest 
in  this  respect.** 

On  the  question  of  the  identity  of  the 
Bavarian  patent  with  reissue  No.  10,187,  the 
opinion  of  the  circuit  court,  after  quoting 
the  text  of  the  specification  of  the  Bavarian 
patent,  says:  ''Here  we  have  the  directions '  .  xt^tki 
of  the  Bavarian  patent  for  producing  the  *■  **••< 
M6ge  product,  consisting,  first,  of  crushing 
between  cogged  cylinders  and  washing,  by 
which  it  is  '  finely  subdivided. '  The  Ameri- 
can patent  savs:  'A  complete  crushing  is 
necessary  unaer  millstones.'  So  thai  it 
would  seem  there  is  only  a  difference  in  de- 
gree in  the  Bavarian  and  American  processes, 
as  to  the  crushinff.  The  American  process 
says  the  fat  must  be  completely  crusned  so 
as  to  bruise  all  the  cells.  Tne  Bavarian 
patent  says  it  is  to  be  finely  subdivided  by 
the  current  of  water  and  by  crushing  between 
the  conical  cogs  of  iron  cylinders.  In  both 
patents  M6ge  uses  the  word  'crushing'  as  a 
title  or  hei^aing  for  his  directions.  The  di- 
rections for  tli^  artiflcial  digestion  are  the 
same  for  Uie  two  patents,  except  that  in  the 
Bavarian  he  does  not  instruct  specifically 
how  to  make  the  artificial  gastric  Juice.  Ble 
simply  says  it  is  'the  stomach  of  the  piff  or 
sheep  in  acidulated  water ;'  but  the  prooi  in 
this  case  shows  that  the  mode  of  making 
artificial  gastric  Juice  was  well  known  in 
the  arts  bSfore  the  date  of  Mage's  invention, 
and  he  undoubtedly  assumed  that  the  person 
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who  would  attempt  to  use  the  process  covered 
by  his  patent  would  have  sufBcient  physiolog- 
ical aud  chemical  knowledge  and  skill  to 
make  artificial  gastric  juice.*  The  American 
patent  also  states  that  the  fatT  while  In  the 
process  of  digestion,  is  to  be  kept  at  a  temper- 
atore  of  108^ F.,  while  the  Bavarian  patent 
says  it  is  to  be  the  temperature  of  the  animal 
booT ;  but  the  proof  in  this  case  shows  that 
lOQ^  F.  is  the  temperature  of  the  animal  body, 
io  it  would  seem  there  is  no  substantial  di£Per- 
enoe  between  the  processes  of  disestion  de- 
scribed in  the  two  patents.  The  third  step  In 
the  Bavarian  patent  is  entitled  'Oooline, '  the 
process  of  which  is  pouring  the  clear  liquid 
fat  into  vessels  whicn  have  an  opening  at  the 
bottom,  and  containing  a  layer  ox  tepid 
water,  where  they  are  covered  and  remain 
until  crystallization  has  occurred  in  conse- 
quence of  the  cooling.  He  does  not  give  spe- 
cific directions  as  to  the  temperature  at  which 
the  fat  is  to  be  kept  during  the  crystallizing 
process,  but  evidently  leaves  that  to  the 
skill  of  the  operator,  assuming  that  he  will 
sufiBciently  understand  by  the  use  of  the 
word  'crystallization*  what  the  process  must 
be.  The  next  step  after  crystallization  is 
the  smration  of  the  oleo  and  marg^ine 
from  the  crystallized  stearine ;  and  this  in 
the  Bavarian  patent  is  accompanied  by  pres- 
livvj  gopQ  between  the  hot  plates  of  a  press.  In- 
asmuch as  the  centrifugal  machine,  or  the 
hydro-extractor,  and  the  press  are  analogous 
devices  for  accomplishing  the  same  results — 
that  is,  of  expelling  the  liquid  or  fiuid  con- 
tents from  the  mass — there  is  no  essential 
difference  between  the  Bavarian  and  Ameri- 
can patents  in  this  step  of  the  process.  The 
Bavuian  patent  is  also  silent  as  to  the  neu- 
tralization of  the  ferments  or  fferms  of  de- 
cay, but  it  can  hardly  be  possible  that  any 
person  would  enter  upon  the  manipulation  of 
animal  fat  without  sufficient  conunon  knowl- 
edge and  skill  to  know,  without  instruction 
by  the  specific  terms  of  the  patent,  that,  in 
order  to  produce  sweet  and  pure  oil  or  fat, 
the  process  of  fermentation  and  decay  must 
be  prevented.  So  that,  takinff  the  Ktvarian 
patent  as  a  whole,  there  would  seem  to  be 
such  an  identity  in  the  processes  described 
as  to  make  them  essentially  the  same.  Prob- 
ably because  M6ge  assumed  that  whoever 
would  attempt  the  transformation  of  crude 
fats  under  his  process  in  Bavaria  would 
possess  more  knowledge  or  experience  in  re- 
gard to  the  handling  m  fats  tlmn  he  assumed 
would  be  known  in  this  oountiy,  as  a  matter 
of  general  knowledge,  he  deemed  it  necessary 
in  his  American  patent  to  give  more  minute 
and  specific  directions  in  regard  to  some  of 
the  steps  of  the  process  thim  he  did  in  his 
foreign  patents.  Yet  we  think  there  can  be 
no  doubt  that  he  has  substantiallv  described 
the  same  process  in  both  patents.* 

In  regard  to  the  Austrian  patent,  the  opin- 
ion of  uie  circuit  court  says :  ''In  the  Aus- 
trian potoit  issued  to  M6ge,  October  81,  1869, 
he  describes  the  first  process  under  the  title 
of  'Perfect  washing,'  which  he  says  is  done 
'by  crushing  the  iresh  fat  just  taken  from 
the  animal  wtween  rollers  under  a  spray  of 
fresh  water.'  The  second  step,  'Artificial 
digestion,'  ooosisti  in  mixing  the  crushed 


fat  'with  artificial  ffastric  Juice  (maceration 
of  a  pig's  stomach  in  acidulated  water),  in 
sufijcient  quantity  to  immerse  it,  tad  the 
mixture  is  kept  at  the  temperature  of  the 
animal  body  until  the  fat  appears  as  a  clear 
layer  on  the  surface. '  Here  we  have  the  • 
same  process  as  in  the  American  patent,  ex- 
cept that  the  directions  for  crushing  do  not 
include  grinding  or  crushing  under  mill- 
stones, and  he  gives  no  recipe  for  making  [101) 
artificial  gastric  luice,  except  that  of  the 
maceration  of  a  pig*s  stomach  in  acidulatcNi 
water,  which  we  must  infer  he  assumed  was 
a  sufficient  direction  to  enable  an  ordinarily 
intelligent  person,  skilled  in  the  art  of 
manipulating  or  handling  fats,  to  make  the 
gastric  juice.  The  directions  for  crystalliza- 
tion require  the  clear  fluid  fat  to  be  poured 
into  a  vessel  with  an  opening  at  the  bottom, 
and  containing  a  layer  of  tepid  water.  The 
vessel  is  then  covered,  and,  when  the  cooling 
and  crystallization  have  taken  place,  the 
cooled  mass  is  turned  out,  cut  in  slices  and 
placed  in  canvas  bags  ana  pressed  between 
warm  plates,  by  which  method  he  says  there 
is  obtained  about  sixty  per  cent  of  a  fatty 
body  resembling  butter,  and  identical  in 
composition  with  lard,  but  free  from'  odor 
and  of  a  perfectly  pure  taste." 

The  opinion  then  proceeds:  "The  French 
and  the  English  patents  give  substantially 
the  same  description  for  the  process  as  is 
contained  in  the  Austrian  and  Bavarian 
patents.  All  the  steps  of  the  American 
patent,  with  the  exception  of  the  neutraliza- 
tion of  the  ferments,  are  specifically  called 
for  and  described,  although,  perhaps,  not 
with  all  ^e  minute  directions  which  are 
found  in  the  American  patent.  All  the  proofs 
agree  that  M6ge  waa  a  man  of  inventive 
eenius  and  high  scientific  acquirements  and 
It  can  hardly  be  possible  that  if,  between  the 
time  he  took  out  the  French.  English  and 
Austrian  patents,  in*  1869,  and  the  Bavarian 

gatent,  in  April,  1978,  and  the  time  when 
e  applied  for  his  American  patent,  in  De- 
cember, 1878,  he  had  discovered  any  substan- 
tially new  and  material  addition  to  the  proc- 
ess covered  by  those  foreign  patents,  he 
would  not  have  specifically  named  and  stated 
wherein  the  American  differed  from  the  for- 
eign patents.  As  already  said,  it  seems  clear, 
from  M6ge*s  own  statements,  and  those  of 
his  solicitors,  that  the  purpose  was  to  cover 
by  the  American  patent  what  had  been  covered 
by  his  French  patent  of  1869,  and  we  cannot 
believe  that,  if  anything  in  addition  to  this 
foreign  patent  had  been  Intended  to  be  intro- 
duced into  the  American  patent,  it  would 
not  have  been  stated  in  some  explicit  terms ; 
and  there  can  be  no  doubt  that  the  French, 
Austrian  and  Bavarian  patents  are  substan- 
tially identical." 

In  regard  to  the  foreign  patents  the  opinion 
of  the  circuit  court  says:  "The  scientific  [19%] 
experts  called  by  the  complainant.  Professors 
Morton,  Chandler  and  Wheeler,  have  testified 
that  they  do  not  think  the  invention  described 
in  the  American  patent  Is  found  in  either  of 
the  foreign  patents.  Their  reasons  for  such 
conclusion,  briefly  summarized,  are:  (1) 
that  the  crushing  spoken  of  in  the  foreign 
patents  Is  not  so  complete  and  thorough  as 
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tiiat  called  for  by  the  American  patent,  where 
the  ^t  la  to  fail  from  cylinders  under  mill- 
stones, which  shall  completely  bruise  all  the 
cells;  (2)  that  in  the  American  patent  the 
digestion  Is  to  be  accomplished  with  a  less 
quantity  of  gastric  Juice  than  is  called  for 
by  the  foreign  patents,  as  the  foreign  patents 
«ay  the  crui£ea  fat  is  to  be  immersed  In  the 
artificial  gastric  Juice;  (8)  that  by  the 
Amercian  patent  the  temperature  may  be 
raised  aboye  108'  P.,  'so  that  the  matter  shall 
completely  separate,  *  while  the  foreign  pat- 
ents limit  the  degree  of  heat  to  the  tempera- 
ture of  the  animal  body;  (A)  that  in  the 
foreiffn  patents  the  process  of  cooling  is  al- 
lowea  to  proceed  to  such  a  joint  that  the 
mass  can  he  cut  in  pieces  or  slices,  while  In 
the  American  patent  the  product  is  no''  al- 
lowed to  cool  so  as  to  become  rigid,  but  is 
retained  at  a  temperature  of  about  86*. 

"With  all  due  respect  to  the  opinions  of 
these  eminent  chemists,  we  must  say  that  the 
points  of  difference  suggested  by  their  testi- 
mony are  purely  wholly  differences  in  degree. 
The  necessity  of  crushing  is  stated  in  all  the 

Satents,  both  American  and  foreign.  The 
egree  of  crushing  would  obviously  affect 
the  quantity  of  oil  extracted  from  the  fat 
by  the  orocess  of  digestion,  as  the  only  ob- 
ject of  tne  crushing  is  to  release  the  fat  from 
the  tissues  in  which  it  is  held  in  its  natural 
condition.  The  necessity  for  thorough  and 
minute  comminution  is  one  that  would 
suggest  itself  from  any  operatiye's  common 
Imowledge.  Any  man  who  had  intelligence 
enough  to  know  the  uses  of  his  own  teeth 
would  know  the  necessity  of  the  complete 
comminution  of  any  article  to  be  subjected 
to  the  process  of  digestion  or  the  action  of 
the  eostric  Juice,  u  would  hardly  require 
a  scientist  to  instruct  an  operatiye  that  the 
more  finely  a  substance  is  comminuted  the 
more  direct  and  prompt  would  be  the  action 
of  the  gastric  Juice  and  the  process  of  diges- 
tion. 

''As  to  the  differences  in  the  process  of 
digestion  between  the  American  and  foreign 
patents,  it  would  seem  to  be  true  that  the 
measured  ouantity  of  gastric  Juice  directed 
to  be  used  In  the  American  patent  is  less  than 
that  called  for  in  the  foreign  patents,  because 
he  giyes  specific  directions  as  to  the  number 
of  flters  of  gastric  Juice  for  100  kilogrammes 
of  fat  in  tlie  American  patent,  while  in  the 
foreign  patent  he  says  tne  fat  must  be  im- 
mersSi  in  the  gastric  Juice;  but  the  proof 
shows  that  the  formula  for  the  gastric  juice 
in  the  American  patent  gives  a  more  potent 
■and  effective  product,  and  we  presume  M£ge 
may,  by  his  experience  and  practice  under 
his  patents,  have  ascertained  at  the  time  he 
took  the  American  patent  that  the  process 
of  digestion  could  be  accomplished  with  a  less 
quantity  of  gastric  luice  than  was  described 
in  his  first  patents ;  but  this  is  only  a  differ- 
ence in  degree,  and  with  a  larger  quantity 
of  gastric  Juice  and  not  so  complete  com- 
minution, about  the  same  result  would  prob- 
ably be  obtained  as  with  complete  and 
thorough  crushing  of  all  the  fot  cells  and  a 
smaller  quantity  of  gastric  Juice,  especially 
if  made  stronger  or  more  potent ;  so  that  the 
difference  in  ue  American  and  foreign  pat- 
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ents  in  that  regard  seems  to  us  wholly  im- 
material and  unsubstantial. 

**  As  to  the  claim  that  these  witnesses  find 
in  the  American  patent  permission  to  raise 
the  temperature  aboye  108*  F.,  we  do  not 
think  it  is  well  founded  when  the  whole  of 
Mage's  specifications  in  his  American  patent 
are  considered.  Under  the  third  head,  '  Con- 
centrated digestion,'  M§ge  says:  'When  the 
fat  has  descended  in  the  vessel  he  melted  it 
by  means  of  artificial  digestion,  so  that  tho 
heat  does  not  exceed  108*  F. '  Further  on,  in 
the  same  paragraph,  he  says:  'He  slowly 
raised  the  temperature  to  about  108*  F.,  so 
that  the  matter  shall  completely  separate.' 
Taking  these  two  expressions  together,  it 
seems  to  us  the  first  limits  the  second,  and 
that  the  directions  of  the  patent  are  specific 
not  to  raise  the  temperature  above  108*  F. 
Certainly  the  language,  'I  slowly  raise  tho 
temperature  to  about  108*, '  does  not  author- 
ize raising  the  temperature  above  that  point. 
When  the  distinction  immediately- before  is 
tbat  it  must  not  exceed  108*  F. ;  and  when 
we  consider  this  language  of  the  specifics* 
tions  in  the  light  of  the  testimony  in  ths 
case,  which  shows  that  gastric  Juice  is  de- 
stroyed whenever  its  temperature  is  raised 
mudi  above  108*  F.,  we  think  there  can  be 
no  doubt  that  the  eminent  scientist  who  de- 
vised this  process  intended  to  keep  within 
the  limits  in  which  his  gastric  Juice  would 
be  operative  for  the  purposes  of  digestion. 

''The  last  and  final  distinction,  that  the 
foreign  patents  contemplated  a  cooling  of  the 
mass  below  86*,  or  until  it  had  become  stiff 
so  that  it  could  be  handled  and  cut,  before 
the  pressure  was  applied  for  the  purpose  of 
separating  the  oleomargarine  from  the  stea- 
rine,  is  a  distinction,  as  it  seems  to  us,  with- 
out a  difference.  If  the  stearine  had  become 
crystallized  in  the  mass,  although  it  might 
at  one  time  have  been  cooled  below  86*,  when 
it  was  sliced  and  placed  between  the  warm 
plates  in  the  press  the  oleomargarine  would 
again  become  liquid,  and  flow  out  under  the 
action  of  the  warm  plates  and  the  press,  so 
as  to  secure  the  separation;  and  that  such 
was  the  result  Is  sufficiently  established  by 
the  statements  In  the  foreign  patents,  notably 
the  Austrian  and  English,  that  about  60  per 
cent  of  a  mixture  of  the  margarine  and  oleine, 
of  a  composition  identical  with  lard,  but  of 
superior  flavor,  was  obtained  by  the  pressure, 
and  would  seem  to  show,  in  the  light  of  the 
proof  in  this  case,  that  he  obtained  as  large 
a  product  as  is  obtained  by  the  process  of  the 
American  patent. 

''A  fair  test  of  the  question  as  to  whether 
the  American  patent  is  anticipated  by  the 
foreign  patents,  or  is  included  in  them,  we 
think  would  be:  Were  a  person  in  this 
country,  after  the  issue  of  the  present 
American  patent,  to  commence  the  manufac- 
ture  of  oleomargarine  by  the  precise  process 
described  in  the  Bavarian  or  Austrian  patents, 
supposing  that  process  had  not  been  patented 
abroad,  would  tue  courts  refuse  an  injunction 
to  restrain  the  use  of  the  process  on  the 

Sound  that  it  infringed  that  coyered  by  the 
nerican  patent?  We  can  hardly  deem  it 
possible  that  any  intelligent  court  would 
deny  an  injunction  if  applied  for  under  such 
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circoiiifltaiices,  and  wa  think  this  fairly  il* 
lostrates  the  relation  of  the  foreign  to  the 
American  patent." 

The  conclusion  of  the  circuit  court  was 
that  the  plaintilT's  pNStent  expired  by  the  ex- 
piration of  the  Bavarian  and  Austrian  patents. 

We  have  carefully  considered  the  argu- 
ments urged  in  the  briefs  of  the  coimsel  for 
the  plaintifib,  In  connection  with  the  testi- 
mony of  their  experts,  and  are  of  opinion 
that  the  views  of  the  Circuit  Ck)urt,  abore 
quoted,   an  correct.     Its  deere$  if  4^fflnMd. 
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^ROBERT  N.  SMITH  sr  au 


8.  a  Beporter'S  ad.  19M0QD 
^iriadieUanal  amouni. 

Where  plaintiffs  claim  to  recorer  a  part  of  a  tract 
of  land*  which  part  is  not  of  the  value  of  over 
9S,000,  this  court  has  no  jurisdiction  of  the  CiA«, 
althoairh  the  whole  of  the  tract  of  which  piain- 
tUBi  claim  the  ownership  is  worth  $10,000. 

[No.  276.] 

BiihmiiM  Apr.  11, 1890.  Decided  Apr.  91, 1890. 

F%  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Louisiana  to  review  a  judgment  to  recover 
possession  of  land.    Dtemiased. 

The  facts  are  stated  in  the  opinion. 

Mesere,  Edward  Colstoo,  Frank  P. 
8iubb$  and  Wise  dh  Etmdon  for  plaintiff  in 
error. 

Meatre.  A*  EL  Leonard  and  La/nd  A  Land 
tot  defendants  in  error. 

Mr.  JtMce  Blatehlbrd  delivered  the  opin- 
ion of  the  court : 

This  is  an  action  at  law,  brought  in  the 
Circuit  Court  of  the  United  States  for  the 
Western  District  of  Louisiana,  bv  Robert  N. 
Smith,  Elizabeth  A.  Smith  (wife  of  Marine 
Duvall,  joined,  authorized  and  assisted  bv 
her  husband),  William  L.  Smith,  Elizabeth 
W.  Smith  (widow  of  James  F.  Smith),  citi- 
lens  of  Kentucky,  and  John  S.  Smith,  a 
citizen  of  Colorado,  as  legal  heirs  of  William 
W.  Smith,  deceased,  a^inst  George  A. 
Turner,  a  citizen  of  Louisiana. 

The  petition  avers  that  the  State  of  Louisi- 
ana, on  the  14th  of  May,  1858,  sold  to  Will- 
iaro  W.  Smith  a  certain  tract  of  land  luiown 
as  Silver  Lake,  situated  in  section  81,  town- 
ship 18,  ranges  18  and  14,  in  the  Parish  of 
Caddo,  in  the  State  of  Louisiana,  containing 
an  area  of  186.57  acres,  at  the  maximum 
price  of  $1.26  per  acre,  which  at  the  same 
time  was  paid  into  the  treasury  of  the  State 
by  said  Smith ;  that,  after  that  sale,  and  on 
the  24th  of  February,  1855,  the  State  issued 
a  patent  for  said  tract  of  land  to  Smith ; 
that  it  acQuired  said  tract  as  swamp  and 
overflowed  land,  granted  to  it  by  the  Acts  of 
Congress  of  1849  and  1850,  and  sold  the  land 
to  Smith  as  swamp  and  overflowed  land ;  that 
all  sales  of  land  in  Louisiana,  claimed  by 
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the  State  as  swamp  and  overflowed  lands, 
whether  made  bv  the  United  States  or  by  the . 
State,  and  whetner  the  land  sold  was  ox  that 
character  or  not,  were  confirmed  by  the  Act 
of  Congress  of  March  2,  1855,  entitled  ''An 
Act  for  the  Relief  of  Purchasers  and  Loca- 
tors of  Swamp  and  Overflowed  Lands ;"  that 
the  Act  of  1855  was  extended  to  sales  made 
after  its  passage,  and  was  continued  in  force, 
by  the  Act  of  March  8,  1857,  to  confirm  all 
selections  of  swamp  and  overflowed  lands  by 
the  several  States  under  the  Acts  of  1849  and« 
1850 ;  that  the  Act  of  1855  confirmed  the  title 
of  Smith  to  the  tract  of  land  known  as  Silver 
Lake,  whether  it  belonged  to  the  State  under 
the  Swamp-Land  Acts  of  Congress,  or 
whether  it  belonged  to  the  United  States ; 
that  Smith  acquixed  a  title  to  the  land  both 
from  the  State  and  the  United  States,  by 
purchase  and  by  confirmation  by  Act  of  Con- 
gress ;  that  that  title  is  paramount  to  all 
subsequent  claims  from  the  government,  and 
is  indefeasible  under  the  Act  of  Confirma- 
tion of  March  2,  1855 ;  that  the  plaintiffs  ars 
the  owners  of  the  tract  of  land  known  as 
Silver  Lake,  which  is  illegally  withheld 
from  them,  and  a  part  of  it,  containing  40 
acres  or  more,  is  in  the  possession  of  Q^rge  rioTl 
A.  Turner,  a  citizen  of  Louisiana,  who  re-  * 
fuses  to  deliver  to  the  plaintiffs  that  part  of 
the  land ;  and  that  the  part  in  the  possession 
of  Turner  is  worth  at  least  $000.  The  prayer 
of  the  petition  is  for  a  citation  to  Turner, 
and  for  Judgment  for  the .  recovery  of  said 
tract  of  land  in  his  possession,  witn  its  rev- 
enues, from  Judicial  demand. 

Turner  was  served  with  a  citation,  and 
put  in  an  answer  alleging  that  he  was  in  the 
possession  of  a  portion  of  the  property  de- 
scribed in  the  petition  as  a  tenant  of  the 
Vicksburg,  Shreveport  and  Pacific  Railroad 
Company,  and  praying  that  his  said  lessor 
and  the  owner  of  the  property  be  made  de- 
fendant, and  he  be  discharged.  An  order  was 
made  by  the  court  that  the  Company  be  made 
a  defendant  in  his  place,  and  a  citation  was 
issued  to  it,  with  which  its  president  was 
dulv  served.    It  was  a  Louisiana  corpuratioo. 

The  Company  first  filed  an  exception  to  the 
capacity  of  the  plaintiffs  to  sue,  on  the 
ground  that  thev  were  not  the  legal  heirs  of 
Smith,  and  if  they  were,  were  not  his  sole 
heirs.  This  exception  was  tried  and  over- 
ruled. A  plea  and  exception  of  ree  adjvdi- 
eata  to  the  suit  was  then  filed  by  the  (Uym- 
pany,  on  the  ground  that,  in  a  suit  entitled 
The  State  of  Louisiana  v.  W.  W.  8mit/i,  in 
the  District  Court  of  Caddo  Parish,  Smith 
put  at  issue  the  validity  and  legality  of  his 
title  to  the  land  described  in  the  plaintiffs' 
petition  under  the  certificate  and  patent  de- 
scribed therein ;  that,  upon  a  final  hearing, 
Judgment  was  rendered  in  that  suit  decreeing 
said  certificate  and  patent  null  and  void,  ana 
that  they  be  canceled  and  delivered  to  the 
State  of  Louisiana ;  and  that  the  plaintiffs, 
the  heirs  of  Smith,  were  bound  by  the  Judg- 
ment in  that  suit. 

The  Company  also  put  in  an  answer  to  the 
petition,  denyine  its  allegations,  and  alleg- 
ing that  the  sale  or  entry  of  the  land,  as 
set  forth  in  the  petition,  was  canceled  by  the 
register  of  the  state  land  offloe»  on  the  10th 
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of  June,  1868,  and  the  cancellation  was  duly 
notified  to  Smith;  that  the  sale,  entiy  and 
patent  were  without  authority  of  law,  for 
reaaona  aet  forth  in  the  anawer ;  that  the  land 
waa  never  aelected  by  the  State  of  Louiaiana 
aa  awamp  and  overflowed  landa,  and  never  re- 
ported to  the  commiaaioner  of  the  General 
f .  Q|. .  Land  Office,  and  never  approved  aa  auch  by 
l*»oj  the  aurveyor-general,  the  Secretary  of  the  In- 
terior or  the  oommiasioner  of  the  Gheneral  Land 
Office,  and  never  Hated  or  returned  by  the 
^Secretary  of  the  Literior  to  the  State  aa 
swamp  and  overfiowed  lands ;  that  the  State 
liad  never  claimed  or  acquired  the  land  aa 
such ;  that  the  land  did  not  belong  to  that 
class  of  lands,  but  to  the  other  class,  known 
or  deaignated  aa  ''ahallow  lakea,"  and  there- 
fore waa  not  embraced  in  the  grant  from  the 
United  Statea  of  awamp  and  overflowed  landa, 
under  the  Acta  of  Congress  of  1840  and  1860 ; 
that  the  Company  was  the  owner  of  the  land, 
by  grant  from  the  United  Statea  to  the  State, 
under  the  Act  of  Con^^reaa  of  June  8,  1866, 
to  aid  in  the  construction  of  railroads  In  the 
State,  and  which  was  accepted  by  the  State 
for  that  purpose ;  that,  all  the  requirements 
of  said  grant  having  been  compiled  with  by 
the  State  and  bv  the  Vicksburg,  Shreveport 
and  Texas  Railroad  Company,  the  land  de- 
scribed in  the  petition,  being  embraced  in 
that  grant,  was  acquired  by  Uiat  company, 
and  duly  certified  or  patented  by  the  United 
States  aa  belonging  to  that  company ;  and 
had  been  legally  aold  or  transferred  by  It  to 
the  defendant  Companv ;  and  that  the  land 
described  in  the  petition  and  sought  to  be 
recovered  in  the  suit  was  worth  at  least 
$10,000.  The  answer  prayed  that  the  plain- 
tiffs' demand  be  rejected,  and  for  judgment 
decreeing  the  Company  "to  be  the  owner  of 
said  land  and  quieted  in  possession  thereof, 
and  for  general  relief." 

The  case  was  tried  bv  a  Jury,  which  ren- 
dered the  following  verdict :  "  We,  the  Jury, 
find  for  plaintiffs,  and  that  the  land  sued  ror 
is  described  In  the  plat  made  by  W.  R.  De- 
voe  and  filed  in  evidence."  A  motion  for  a 
new  trial  waa  made  and  overruled,  and  a 
Judnnent  waa  entered  against  Turner  and 
the  Company,  adjudeinff  that  the  plaintiffa 
were  the  owners  of  the  land  in  controversy, 
and  entitled  to  its  poaaeaaion,  the  land  "being 
known  and  deacribed  aa  follows," — and  then 
ffiving  a  deacription  of  it  by  couraea  and 
aiatancea,  "ooDtaining  thirty -flvej^  acrea, 
aituated  in  the  Pariw  of  Caddo,  Louiaiana, 
and  aa  ahown  and  deacribed  on  map  and 
aurvey  of  aame  made  by  W.  R.  Devoe,  civil 
engineer,  on  file  and  of  record  in  aaid  cauae." 
ri99i  The  'Judgment  alao  ordered  that  write  of 
poaaeaaion  iaaue  in  favor  of  the  plaintiffa 
and  against  the  defendanta ;  that  the  plain- 
tiffa have  Judgment  againat  the  defendanta 
for  ooata;  and  that  the  plea  of  tm  a^fudieaia 
be  overruled.  The  Railxxwd  Company  haa 
brougbl  a  writ  of  error  to  review  the  Judg* 
ment. 

There  an  aiz  bills  of  ezceptiona  found  in 
the  raoord.  One  of  them  atatea  that  on  the 
trial  tlM  Oompeny  offered  three  peraona  aa 


competent  witnesses  to  prove  that  the  land 
deacribed  and  claimed  by  the  plaintiffa  in 
their  petition,  under  a  certificate  and  patent 
from  the  State  of  Louisiana,  "and  which  is 
claimed  by  defendant  under  a  grant  from  the 
United  Statea  government  to  the  State  of 
Louisiana  to  aid  aaid  railroad,  and  for  which 
defendant  praya  Judgment,  recognizing  their 
ownership,"  etc.,  waa  worth  flO,00(r;  that 
the  plaintiffs'  counsel  objected,  on  the  ground 
that  the  only  part  of  the  Silver  Lake  tract  of 
186.67  acres  that  was  in  controversy  in  this 
auit  waa  the  part  alleged  to  be  in  the  posses- 
sion of  Turner, "  and  it  was  admitted  by  coun- 
sel for  defendant  that  said  part  or  parcel  of 
land  was  not  worth  exceeding  two  thousAnd 
dollars."  The  bill  of  exceptions  states  that 
the  objection  of  the  plaintiffs  was  sustained 
by  the  court,  on  the  ground  that  the  petition 
Claimed  only  the  number  of  acres  in  the  pos- 
session of  'Turner ;  that  the  Judgment  in  this 
case,  if  for  the  plaintiffs,  could  affect  only 
the  land  held  by  him ;  and  that  the  claim 
set  up  by  him  or  by  the  Railroad  Company 
did  not  make  tiiis  a  suit  for  more  than  the 
number  of  acres  of  land  claimed  by  the  plain- 
tiff^ "which  is  about  forty  acres,  more  or 
leaa,  and  ia  shown  by  admission  of  counsel 
not  to  be  worth  more  than  two  thousand 
dollars."  O 

The  plaintiiZs  move  to  dismiss  the  writ  of 
error,  on  the  ground  that  the  matter  in  dis- 
pute does  not  exceed  the  sum  of  $5,000,  ex- 
clusive of  costs.  The  Railroad  Company  con- 
tends that  the  plaintiffs,  by  their  petition, 
claim  to  be  the  owners  6t  the  entire  Silver 
Lake  tract  of  186.67  acres ;  that  the  Company 
by  its  answer  also  claims  title  to  the  entire 
tract ;  that  it  is  stated  by  the  court,  in  one 
of  the  bills  of  exceptions,  that,  if  the  suit 
involves  title  to  the  186.67  acres,  the  land 
"  is  worth  about  $10,  000,  as  is  admitted  by 
counsel  for  plaintiffs*,"  and  that  therefore 
this  court  has  Jurisdiction  of  the  writ  of 
error. 

But  we  are  of  opinion  that  this  oourt  la 
without  Jurisdiction  of  the  case.  All  that 
the  plaintiffs,  in  their  petition, .  claimed  to 
recover  waa  the  part  of  the  land  which  waa 
in  the  poaaeaaion  of  Turner,  alleged  therein 
to  contain  40  acrea  or  more.  The  anawer 
alleged  that  the  land  aought  to  be  recovered 
in  the  auit  waa  worth  at  least  $10,000,  and 
prated  that  the  plaintiffa'  demand  be  rejected, 
and  for  Judgment  decreeing  the  Company 
"to  be  the  owner  of  aaid  land."  Thia  put  in 
iaaue  only  the  land  in  the  poaaeaaion  of 
Turner.  The  Judgment  ia  limited  to  a  piece 
of  land  deacribed  by  metea  and  bounda,  and 
containing  86^  acrea,  aa  ahown  by  a  map 
and  survey  of  ue  same,  on  file  and  of  record 
in  the  cause.  The  value  of  that  parcel  of 
land  is  shown  clearly  to  be  not  over  $2,000 
and  this  is  conclusive  aa  to  our  Juriadiction. 
Elgin  t.  MarOaU,  106  U.  8.  678  [87:  249], 
and  caaea  there  cited;  Opelika  OUyy.  Dania, 
100  U.  S.  106  [87:  8781 ;  Bmmr.  Manchater 
dK.  R  €h.  117  U.  8.  614  [88:  0001:  Oib- 
T.  Sh^feUU,  188  U.  8.  87 180:  10%]. 

WrU  ^  mror  diimittkL 
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THE  OBWTRAL  TRUST  (COMPANY  OF 

KfiW  YORK,  Appt., 

t, 

THE  QRAUT  LOCOMOnVE  WORKS  sr 


THB    DAYTON,    FORT    WAYNE  AND 
CHICAGO  RAILROAD  COMPANY,  Appt., 

9. 

THB  GRANT  LOCOMOTIVB  WORKS  sr 


THB  CENTRAL  TRUST  COMPANY  OF 
NEW  YORK,  4rp«., 

R.  S.  CmANT. 


THE    DAYTON,    FORT   WAYNE    AND 
CHICAGO  RAILROAD  COMPANY,  Appt., 

9. 

R  S.  GRANT. 


THB  CENTRAL  TRUST  COMPANY  OF 
NEW  YORK,  Appt., 

9. 

THE  GRANT  LOCOMOTIVE  WORKS  ar 

AL. 


THE  CENTRAL  TRUST  COMPANY  OF 
NEW  YORK,  Appi., 

9. 

R.  S.  GRANT. 
iBee  8. 0.  Reporter*!  ed.  vn^OflJ 

AppeaUaU  interat^flnal  deorees,  ishen  eoeot- 
td^nier9&mn0  petiUon-^diioretian  cf  eowrt, 
not  rerUwMbUh-'appeal,  is?iat  it  Mng$  up— 
kOU  cf  TtnimD,  win  Inmght. 

1.  Parobesenatftmortgege-foreolofiirenlettnder 
a  decree  which  proyided  for  the  pajmeDt  1q  oaah 
of  cuffleieiLt  of  their  bid  to  pay  claims  adjudged 
to  be  prior  in  equity  to  the  mortcra«e  or  for  a  re- 
Mle  of  the  property,  cannot,  nor  can  their  ea- 
il^nee,  appeal  from  the  orders  adjudfflnff  that 
SQoh  claims  be  paid  by  them  out  of  the  amount 
of  their  bid  or  that  the  mortgaged  property  be 
retold;  they  have  no  appealable  Interest  in  the 
premises. 

t.  The  court  below  cannot  of  Its  own  motion  va- 
cate Its  Unal  decrees,  after  the  dose  of  the  term 
at  which  they  were  made. 

&  A  decree  uponan  intenrening petition  in  a  fore- 
eiosare  suit  against  a  railroad  company,  adjudg- 
ing that  certain  looomotlTes  used  by  that  com- 
pany under  a  contract  for  their  purchase  should 
be  paid  for  from  the  sale,  isa  final  decree. 

i.  The  refusal  of  the  court  below  to  allow  plead- 
ings to  be  amended  and  the  denying  an  applica- 
tion to  intervene  are  matters  in  the  discretion  of 
that  conrt  with  which  this  court  will  not  interfere. 

&  Where  an  order  is  merely  in  execution  of  a 
former  decree,  an  appeal  from  the  order  does  not 
bring  the  former  decree  up  for  revision. 

i.  Bills  of  review  for  errors  apparent  of  record 
must  ordinarily  be  brought  within  the  time  limo 

NOTB.— BID  of  rwUw;  nature  of;  when  may  be 
bnmohU  vihomay  maintain;  Ume  wttMn  which  to 
be  brwQhi;  wihcA  it  thovUL  eoniain.  See  noU  to 
Bank  of  U.  9.  v.  Ritphle,  8:  800;  also  noU  to  Shel- 
ion  V.  Van  Kieock,  27:  MB. 
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ited  by  statute  for  taking  an  appeal  from  the  d^ 
oree  sought  to  be  reviewed. 

[No6.  1277,  1278,  1279,  1280,  1281,  1282.] 
Submitted  Mar.  SI,  1890.  Decided  Apr.  £1, 1J90. 

APPEALS  from  decrees  of  the  Clrcait  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio  decreeing  payment  in  Nos.  1277, 

1278,  1279,  1280,  of  certain  amounto  due  in- 
tervening petitioners  out  of  the  sum  bid  on  a 
mortgage  foreclosure  sale,  and  that,  in  de- 
fault of  pavment,  the  mortgaged  property  be 
resold;  and  from  decrees  striking  from  the 
files  bills  of  review  in  Nos.  1281  and  1282. 
Nos.    lf7S  <Md  1£80  dimined.    No9.    1277, 

1279,  1281  and  1282  qfflrmcd. 

Statement  bv  Mr.  Ghitf  Jutitice  Fuller: 
On  August  1  and  2,  1888,  UBon  a  creditor's 
bill  brought  by  Granville  D.  Braman,  a 
Judgment  creditor  of  the  Toledo,  Cincinnati 
and  St.  Louis  Railroad  Comi>any,  Edwin  D. 
Dwight  was  appointed  receiver  ol  all  the 
property  of  the  company  in  Illinois,  Indiana 
and  Ohio,  by  orders  made  in  the  Circuit 
Courts  of  the  United  States  in  Districts  of 
those  States.  August  14,  1883,  the  Central 
Trust  Company  filed  its  bill  in  the  United 
States  Circuit  Court  for  the  Southern  District 
of  Ohio,  against  the  Toledo,  Cincinnati  and 
St  Louis  Kailroad  Company,  the  Cincinnati 
Northern  Railway  Company  and  the  said 
Braman  and  another,  asking  a  foreclosure  of 
certain  mortgages  therein  described.  This 
cause  was  numbered  8554. 

In  October,  1888,  the  Central  Trust  Com- 
pany  filed  its  bill  in  the  same  court  against 
the  Toledo,  Cincinnati  and  St.  Louis  Rail- 
road Company,  the  Toledo,  Delphos  and 
Burlington  Railroad  Company  and  the  said 
Braman,  for  a  foreclosure  of  certain  mort- 
gages therein  set  forth,  which  cause  was 
nimibered  8578.  On  October  25,  1888,  one 
William  J.  Craig  was  appointed  receiver  of 
the  mortgaged  property  in  each  of  these 
causes,  took  possession  of  it  and  superseded 
the  possession  of  the  former  receiver,  Dwight. 
October  27,  1883,  the  Grant  Locomotive 
Works  and  the  American  Loan  and  Trust 
Company  by  leave  filed  their  intervening 
petition  in  iTo.  3578,  setting  up  a  contract 
between  the  Toledo,  Cincinnati  and  St.  Louis 
Railroad  Company  and  the  Grant  Locomotive 
Works,  for  the  leasing  and  conditional  pur- 
chase by  and  sale  to  the  railroad  company  of 
ten  locomotives,  Nos.  57  to  66,  for  the  price 
of  $105,000,  payable  in  installments,  the  title 
to  the  locomotives  remaining  in  Uie  Grant 
Locomotive  Works  until  payment  was  fully 
made;  that  the  whole  purchase  price  was 
represented  by  bonds  of  the  railroad  company, 
made  pavable  at  the  oflice  of  the  American 
Loan  and  Trust  Company  at  Boston,  and  oer* 
tified  to  by  said  trust  company  as  trustee; 
the  default  of  the  Toledo,  Cincinnati  and  St. 
Louis  Railroad  Company ;  and  praying  a  sur« 
render  of  the  ten  locomotives  and  the  pay- 
ment of  all  arrears'due  for  rent,  interest  and 
repairs  up  to  that  time  under  said  contract, 
and  also  of  any  deficiency  that  might  arise 
upon  a  resale  by  them  of  tlie  said  ten  locomo- 
tives, and  for  other  relief. 
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On  the  same  day,  R.  8.  Grant  filed  in  No. 
8564  his  intervening  petition,  alleging  a 
'  similar  contract  with  the  Cincinnati  iforthem 
Railway  Company  in  respect  to  other  locomo- 
tives at  the  price  of  $90, 558. 97,  of  which  $18,  - 
558.97  was  paid  in  cash,  and  the  remaining 
$72,000  was  made  payable  in  monthly  install- 
ments, represented  by  bonds  of  the  Cfinclnnatl 
Northern  Kail  way  Company,  the  payment  of 
which  was  assumed  by  the  Toledo,  Cincinnati 
and  St.  Louis  Railroad  Company,  upon  con- 
solidating with  the  former  company  in  1888, 
the  title  to  the  locomotives  remaining  in  the 
said  Grant  imtil  payment  in  full  was  com- 
pleted ;  the  default  of  the  Toledo,  Cincinnati 
and  St.  Louis  Railroad  Company ;  and  pray- 
ing for  the  return  of  the  locomotives ;  the 
payment  of  all  arrears  due  for  rent,  interest 
and  repairs  up  to  that  time,  and  also  of  any 
deficiency  that  might  arise  upon  a  resale  A 
the  said  locomotives,  and  for  otiier  relief. 

On  December  6.  1888,  Craig,  as  receiver, 
by  his  attorney,  filed  his  answer  to  the  inter- 
venine  petitions,  admitted  the  agreements  and 
the  deiaults  in  payment,  and  further  answered 
that  all  the  looomotives  were  in  his  posses- 
sion and  were  necessary  to  the  operation  of 
the  railroads  by  him,  and  prayed  that  the 
court  would  make  such  order  as  would  enable 
IXIOJ  }^jq^  to  retain  the  possession  and  use  of  the 
locomotives.  On  the  17tii  of  December,  1888, 
the  attorney  of  the  receiver  notified  the  Judge 
of  .the  court  that  there  was  no  reason  why 
iudgment  should  not  go  upon  the  interven- 
ing petitions,  and  that  there  was  no  objection 
to  the  draft  of  decrees,  as  the  receiver  had 
only  resisted  claims  for  damages,  and  these 
had  been  waived.  On  the  22d  day  of  Decem- 
ber, 1888,  of  the  October  Term,  two  orders 
were  entered  in  each  of  said  causes  Nos.  8554 
and  8578,  in  favor  of  the  intervening  petition- 
ers. The  two  in  favor  of  R  8.  Grant  in 
No.  8554  were  as  follows : 

''The  said  cause  came  on  to  be  heard  upon 
the  petition  and  the  answer  of  the  receiver 
thereto  and  upon  the  evidence  submitted  on 
behalf  of  said  petitioner. 

''And  it  appearing  to  the  satisfaction  of 
the  court  that  the  receiver  has  in  his  possession 
Grant  locomotive  No.  78,  and  is  using  the 
same  in  the  operation  of  the  said  Cincinnati 
Northern  Railway  Company  between  Cincin- 
nati and  Dayton,  Ohio,  and  that  said  locomo- 
tive is  one  of  the  ten  covered  by  the  agree- 
ment of  lease  set  out  in  said  petition,  and 
was  acquired  by  said  railway  company  under 
the  terms  of  said  agreement,  and  was  so  held 
at  the  date  of  the  appointment  of  the  receiver 
herein:  O 

"And  It  further  appearing  that  the  present 
receiver  or  his  predecessor  took  the  said  loco- 
motive, with  Its  tender,  into  his  possession 
as  such  receiver  on  the  first  day  of  August 
last,  and  has  had  the  same  in  continuous  use 
and  possession  since  that  date  without  having 
made  any  of  the  monthly  payments  of  rentiS 
as  provided  in  said  indenture  of  lease,  or  other 
compensation  f or  the  oae  thereof ; 

"  And  it  further  appeariag  that  the  said  looo- 
■lotive  is,  in  the  Judgment  of  the  receiver, 
necessary  to  the  proper  operation  of  said  rail- 
way and  should  be  acquired  as  part  of  its 


permanent  equipment,  and  that  the  value  of 
said  locomotive  as  fixed  in  said  agreement  of 
lease  is  reasonable,  and  that  the  petitioner, 
R.  S.  Grant,  the  owner  of  said  foocMnotive 
and  tender,  is  willine,  upon  receipt  of  the  con- 
tract price  or  upon  being  adequately  secured 
therein,  to  transfer  the  title  of  the  same  to 
the  receiver; 

"And  the  matter  beine  fully  heard  by  the 
court  and  upon  due  deliberation  thereon,  it  (211) 
is  hereby  ordered,  adjudged  and  decreed  that 
the  receiver  pay  to  the  said  petitioner  as  ren- 
tal for  said  locomotive  and  tender  and  in  ful) 
for  all  claims  for  rental,  interest  and  repairs 
down  to  the  first  day  of  December,  1888,  the 
siun  of  $770.48,  the  same  being  the  amount 
due  to  said  date  under  the  terms  of  said 
lease. 

"And  the  further  sum  of  $7,590,  balarot; 
in  full  as  purchase  money  for  said  locomotive 
and  tender. 

"  And  it  is  further  ordered  that  the  receiver 
pay  said  several  amounts  as  part  of  the  oper- 
ating expenses  of  the  said  railway  out  of  any 
money  not  appropriated  for  the  payment  of 
current  labor,  supplies  and  taxes. 

"And  it  is  furUier  ordered  and  decreed 
that  the  said  several  amounts  with  interest 
thereon  at  the  rate  of  six  per  cent  from  the 
first  day  of  December,  1888,  shall  be  a  charge 
upon  the  earnings,  income  and  all  the  proper- 
ty of  the  said  Toledo,  Cincinnati  and  St. 
Louis  Railroad  Company,  and  especially  of 
the  said  Cincinnati  Northern  Railway  Com- 

gany,  as  ahead  of  the  first-mortgage  or  other 
onded  debt  of  said  company  or  either  of 
them ;  and  any  balance  of  said  several  amounts 
remaining  unpaid  at  the  date  of  the  foreclos- 
ure and  Mle  of  said  railways  shall  be  a  first 
lien  thereon,  and  the  said  sale  shall  be  maid 
subject  tiiereto." 

The  second  order  oommenoed  s 

"The  said  cause  came  on  to  be  heard  upon 
the  petition  and  the  answer  of  the  receiver 
thereto  and  upon  the  evidence  submitted  on 
behalf  of  saia  petitioner.  And  it  appearing 
to  the  satisfaction  of  the  court  that  the  re- 
ceiver has  In  his  possession  Grant  locomotives 
numbered  67,  68  and  72,  with  their  tenders, 
and  is  using  the  same  in  the  operation  of  the 
said  southeastern  division  of  the  said  defen- 
dfljit  company's  railroad,  between  Dayton 
and  Wellston,  Ohio,  and  that  the  said  locomo- 
tives are  three  of  the  ten  covered  by  the  agree- 
ment of  lease  set  out  in  said  petition  and 
were  acquired  by  said  railway  company 
under  the  terms  of  said  agreement,  and  were 
so  held  at  the  date  of  the  appointment  of  the 
receiver  herein." 

This  order  continued  in  the  terms  of  tho 
preceding  one,  and  decreed  certain  amounts 
for  rentals,  interest  and  repairs  down  to  [Sis;| 
December  1,  1888,  and  a  further  sum  in  full 
as  purchase  money  for  said  locomotives  and 
tenders,  and  concluded  as  follows: 

"And  it  is  further  ordered  that  tho  receiver 
pay  said  several  ^mounts  as  part  of  the 
operating  expenses  of  the  said  southeastern 
division  out  of  anf  mon^  net  appropriated 
for  the  payment  A  cumnt  labor,  sapplies 
and  taxes. 
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*ABd  II  it  foftber  ordered  and  decreed 
fbel  the  aaid  aererAl  amounU,  with  intereit 
tbereoa  •!  the  rete  ol  six  per  cent  from  the 
lit  day  of  December,  1888,  thall  be  a  charge 
vpoo  the  eemingt.  income  and  all  the  prop- 
erty of  the  aaid  Toledo,  Cincinnati  and  St. 
Loota  Railroad  Company,  and  especially  of 
the  laid  dirition,  pnor  to  the  flrat-mortgaffe 
or  other  bonded  debt  of  aaid  railroad  or  said 
diviaSdi  thereof,  and  any  balance  of  said 
■ereral  amounts  remaining  unpaid  at  the  date 
of  the  foreclosure  and  sale  of  said  railroad  or 
said  dirision  shall  be  a  first  lien  thereon  ai^ 
the  nid  sale  shall  be  made  subject  there- 
to.* 

Upoo  the  7th  day  of  March,  A.  D.  1884* 
the  same  being  one  of  the  days  of  the  February 
Term,  1884,  of  the  court,  these  orders  were 
•uspriwied  by  an  order  of  court,  the  petitioner 
ohjtitini^. 

vn  xhfb  15th  day  of  Hard),  A.  D.  1884, 
the  CVntral  Trust  Company  filed  its  petition 
iathecsuse,  which  it  prayed  migbt  be  taken 
as  an  answer  to  the  intenrening  petition  of 
Gnuil,  and  also  as  a  petition  for  reliearing 
ami  review  of  the  oitlers  of  December  82, 
VftA,  which  it  further  asked  should  be  an- 
nulled and  set  aside. 

Ud  the  lOih  day  of  April,  of  the  April 
Term,  1884,  an  order  was  entered  in  the  oir- 
csiii  court  as  follows : 

*This  day  this  cause  came  on  further  to 
\m  heard  upoo  the  interrening  petition  of  R. 
Suydam  Grant,  filed  in  this  cause  October 
97,  1888.  and  the  court,  being  fully  advised 
la  the  premises,  does  order,  adjudge  and  de- 
as  follows,  to  wit : 
'Ths  court  finds  thatths  two  decrees  herein 

and  entered  upon  said  interrening  pe- 

titioa  oo  the  ttd  ost  of  December.  A.  D. 
ItM,  were  entered  without  notice  to  the  com- 
pUioaot  herein  and  without  proof ;  that  the 
•aid  decreea  ars  erroneous  ana  unjust  to  the 
1919)  boodholders  for  whom  said  complainant  Is 
trosaee ;  thai  aaid  decrees  are  not  authorised 
by  the  pleadings,  and  are  based  upon  a  mis- 
vscital  of  the  fsctt»  as  eridenoed  by  the  record 
of  thiscanas. 

*Tbat  said  decrees  wen  sothoriied  by  the 
eooit  without  ezaminatioo  in  the  erroneous 
belief,  entettained  at  the  time,  that  all  the 
partlea  in  interest  had  assented  to  said  decreea, 
and  thai  the  parties  adTcrsely  interested  ac- 
mifed  BO  knowledge  of  the  allowance  of  said 
dacrsss  until  about  the  94th  day  of  Februarr, 
A.  D.  1884.  and  after  the  adjournment  of  the 
of  ooort  at  whidi  the  same  were  entered. 

*AAd  thereupoo  it  is  by  the  court,  of  its 
molioa,  ordered,  adjudged  and  decreed 
thai  the  said  decrees  ba,  and  they  are  hereby, 
Mnlled.  m  aside  ud  held  for  naught 

*A»i  the  court,  coming  now  to  determine 
tto  qoeatioa  arising  upon  the  said  interren- 
Ing  petition  of  R.  Buyosm  Grant,  doea  order, 
aonMlge  and  decree  as  follows,  to  wit : 

'Ttei  tbs  talief  prayed  for  in  the  said  la- 
tsrreBing  peUtioo  be,  aad  It  is  hereby,  denied 
caesoi  as  nereinafter  prorided. 

"And  the  cooit  doea  further  find  thai  the 
■aid  petitioner  is  entitled  to  fkir  oonpensstioo 
far  tCnae  of  said  rolling  stock  described  in 
Us  aid  inlet  feeing  petition  bj  tbs  rsosifer 
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of  this  cause  upon  the  railroad  of  the  Cin- 
cinnati Northern  Railwaj  Company,  defend* 
ant  herein,  and  for  any  cwterioration  by  rea- 
son of  such  use. 

"But  the  court  defers  the  determination  of 
the  amount  of  such  compensation  until  the 
coming  in  of  the  report  thereon  of  the  master 
appointed  in  this  caoss  on  the  0th  day  of 
April,  A.  D.  1884. 

^And  the  court  does  furthsr  find  thai  the 
aaid  petitioner  is  entitled  to  take  and  repoe- 
sess  himself  of  his  said  rolling  stock,  wber- 
erer  the  same  may  be  found,  in  the  possession 
of  the  receirer  appointed  in  this  cauee,  or  of 
the  reoeiTor  appointed  in  causes  No.  8578^ 
8677.  8578  and  8579  in  this  oourt. 

"And  leare  is  hereby  jgrantcd  to  said  peti- 
tioner to  applr  at  any  time  to  thia  oourt  for 
any  additional  orders  thai  may  be  neoeessry 
in  that  behalf. 

"And  the  said  R.  Suydam  Graui  applied 
for  leaTe  to  answer  the  petition  of  the  com- 
plainant, the  Central  Trust  Company,  filed 
Mtfch  15,  1884,  and  to  support  nis  answer 
by  aflldaTita  or  oUicr  proof,  and  the  court, 
entertaining  the  opinion  thai  the  answer  and 
affidarlts  propoeea  are,  br  the  force  ol  the 
foregoing  decree,  rendered  unneceesary,  de- 
clined to  grant  the  leare  asked  and  refused 
to  permit  an  answer  to  said  petition  for  re- 
hearing, on  afiSdaTits  or  other  proof  In  sup* 
port  thereof,  to  be  filed ;  and  thereupon  the 
intenrening  petitioner,  R.  Suydam  Grants  in 
open  court,  prayed  an  appeal  from  the  fore- 
going decree,  which  is  disallowed  bj  the 
court." 


Two  like  orders,  sitrfetft  mMiamdU, 
entered  in  esse  8678  on  the  petition  of  the 
Grant  LooomotlTO  Works  ana  the  American 
Loan  and  Trust  Company,  December  88, 
1888,  and  were  suspended  March  7,  1884,  and 
set  aside  April  10,  1884,  br  similar  ordera 
to  thoee  in  No.  8664. 

In  June,  1884,  the  southeastern  dirision  of 
the  Toledo,  Cincinnati  and  St.  Louis  Rsilroacl 
Company  was  sold  under  a  decree  of  fore- 
closure, which  sale  was  reported  end  con- 
firmed July  18,  1884.  The  Cincinnati  north- 
ern division  of  the  said  railroad  was  sold 
under  a  decree  of  foreclosure  and  the  sslc 
confirmed  by  order  made  on  July  0,  1884. 
Hie  decree  for  the  sale  of  the  MouthcnMcm 
dirision  prorided  thai  unices  the  railrooil 
company  defendant  should  within  ten  day» 
pay  into  court  the  amount  of  interest  in  arrenr 
and  the  sum  of  $20,000  to  be  applied  to  the 
payment  of  costs  and  eipenaea,  including  the 
receiver 'a  indebtedoees,  then  the  property 
should  be  sold,  and  thai  upoo  the  aale  not 
less  than  $20,000  should  be  paid  in  cash  ami 
such  further  portions  of  the  purchase  price 
should  be  paid  in  cash  as  the  ct/urt  should 
from  time  to  time  direct,  to  meet  other  claims 
which  the  court  should  adjudge  to  be  prior 
to  the  first  morUage,  the  court  rsserring  the 
right  to  reeell  in  esse  ol  tailurs  to  comply 
with  any  order  in  thai  regard ;  aad  that  the 
balance  of  the  purchase  mooer  should  bo 
paid  either  in  cash  or  hoods  tsJun  at  their 
net  Talne  under  the  deoea.  The  fund  arising 
from  the  sale  was  directed  to  be  appl  led  to  the 
payment:  IsL,  of  coila,  fsss  sad ezoeoses  of 
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sale;  2d,  of  reoeiyer't  expense!  and  indebt- 
edness, "and  to  the  payment  of  any  other 
claims  whidi  have  been  or  which  may  be 
(2151  adjudged  by  this  court  in  this  cause  to  have 
priority  oyer  said  first  mortgage;"  8d,  to 
the  payment  of  the  first-mortgage  bonds. 
The  decree  for  the  sale  of  the  Cincinnati 
northern  division  made  provisions  similar 
in  all  respects,  except  that  the  amount  to  be 
paid  for  costs  and  expenses  and  the  amount  of 
the  bid  to  be  paid  down  in  cash  was  $50,000. 
The  southeastern  division  was  sold  to 
N.  H.  Mansfield  and  others  as  trustees  for 
$500,000,  and  the  Cincinnati  northern  divis- 
ion to  J.  N.  Kinney,  A.  8.  Winslow  and 
others  for  $200,000.  On  the  confirmation  of 
each  of  the  said  sales,  it  was  ordered  that 
the  purchasers  upon  paying  in  cash  the  $20,  - 
000  or  the  $50,000,  respectively,  should  re- 
ceive a  conveyance  of  the  mortgaged  property 
and  become  subrogated  to  all  the  rights 
thereof  of  the  lien  holders,  parties  to  the 
suit,  and  that  the  receivers  should  thereupon 
surrender  possession  of  the  mort^aeed  prop- 
erty to  sucn  purchasers.  Each  oi  tke  orders 
of  confirmation  contained  the  following 
clAuse: 

**  And  it  is  further  hereby  ordered,  adjudged 
and  decreed  that  this  decree  of  confirmation 
of  the  sale  of  the  premises  and  property, 
rights  and  franchises,  aforesaid,  be  subject 
to  the  terms  and  provisions  of  the  decree  of 
sale  heretofore  entered  in  this  cause,  where- 
by it  is  provided  that  of  the  purchase  price 
so  bid  at  said  sale  such  further  portions 
thereof,  in  addition  to  the  said  sum  of  fifty 
thousand  dollars  heretofore  mentioned,  shall 
be  paid  in  cash  as  this  court  might  from 
time  to  time  in  this  case  direct,  in  order  to 
meet  other  claims  which  this  court  has  or 
hereafter  may  adjudge  in  this  case  to  be 
prior  in  equity  to  said  first  mortgage,  and 
whereby  this  court  did  reserve  the  right  to 
resell  in  this  cause  said  premises  and  prop- 
erty, rights  and  franchises,  upon  the  failure 
to  comply  within  twenty  days  with  any 
order  of  this  court  in  that  regard ;  and  the 
right,  title  and  interest  of  the  said  purchasers 
in  and  to  the  premises  and  property,  rights 
and  franchises  aforesaid  by  virtue  of  the  said 
sale  and  of  this  confirmation  thereof  and  of 
the  deed  to  be  made  in  pursuance  hereof 
shall  be  deemed  to  bo  acquired  subject  to 
said  provision." 

On  the  8th  day  of  February,  1887,  the 
Grant  Locomotive  Works  and  R.  S.  Grant 
f»*®J  severally  filed  petitions  in  the  causes  Nos. 
8554  and  8578,  setting  up  the  matters  herein- 
before detailed,  and  alleging  that  Uie  orders 
of  April  10,  1884,  purporting  to  annul  the 
decrees  of  December  23.  1888,  were  void ; 
that  the  decrees  were  still  in  full  force ;  and 
praying  that  the  said  decrees  of  December 
22,  1888,  be  adjudged  to  be  in  full  force  and 
effect,  and  that  the  same  be  carried  into  exe- 
cution. The  Central  Trust  Company  an- 
swered, and  the  purchasers  of  the  southeast- 
em  and  of  the  Cincinnati  northern  divisions 
demurred,  and  on  the  11th  of  June,  1887, 
uie  following  order  was  entered  on  each  of 
•aid  petitions : 
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''This  cause  this  day  was  heard  upon  the 
petition  of  R  8.  Grant  and  the  Grant  Lo- 
comotive Works,  respectively,  herein,  filed 
February  8,  A.  D.  1887,  praying  that  the 
court  set  aside  certain  orders  hereinbefore 
made  on  the  10th  day  of  April,  1884,  setting 
aside  certain  other  oiders  theretofore  made 
herein  on  December  22,  1888,  upon  the  in- 
tervening petition  of  R.  Suydam  Grant,  filed 
herein  on  October  27,  1888,  and  was  argued 
by  counsel ;  and  the  court  being  fully  ad- 
vised in  the  premises  it  is  ordered,  adjudged 
and  decreed  that  said  order  of  said  10th  day 
of  April,  A.  D.  1884,  be,  and  the  same 
hereby  is,  set  aside  and  held  for  naught, 
and  that  said  orders  of  December  22,  1888^ 
be,  and  the  same  hereby  are,  restored. 

"And  thereupon  came  complainant.  The 
Central  Trust  Company,  and  prayed  an  ap- 
peal to  the  Supreme  Court  of  the  United 
States  from  this  decree  setting  aside  said 
order  of  April  10,  1884,  and  restoring  said 
orders  of  December  22,  1888,  which  appeal 
is  allowed  upon  complainant  giving  bond  in 
the  sum  of  five  himdred  dollars  for  costs,  to 
be  approved  by  the  clerk  of  this  court." 

The  appeals  so  allowed  were  never  per- 
fected. 

January  28,  1889,  the  intervening  peti- 
tioners having  moved  that  the  purchasers  of 
the  railroad  property  be  required  to  pay  into 
the  registry  of  the  court  for  the  use  of  Uie 
interveners  the  amount  due  under  the  decrees, 
and  that  in  default  thereof  the  said  railroad 
company  property  be  resold  for  the  benefit 
of  the  intervenors,  decrees  were  entered  in 
each  case,  reciting:  ''And  the  said  in- 
tervener being  present,  by  his  counsel,  and 
the  purchasers  of  the  Dayton  and  of  the  Cin- 
cinnati divisions  beinc^  represented  by  C. 
W.  Fairbanks,  their  solicitor,  and  the  Cin* 
cinnati,  Lebanon  and  Northern  Railway  Com* 
pany,  assignee  of  the  purchasers  at  the  fore- 
closure sale  of  the  Cincinnati  Northern 
Railway,  by  William  M.  Ramsay,  iU  solici- 
tor, and  the  Dayton,  Fort  Wayne  and  Chicago 
Railroad  Company,  assignee  of  the  pur- 
chasers of  the  soutneastern  division,  and  of 
the  Durchasers  of  the  Iron  Railroad,  by  John 
C.  Coombs,  its  solicitor,  and  R.  D.  Marshall, 
Uie  present  receiver  of  Uie  said  railroad  com- 
pany, and  the  purchasers  of  the  main  line, 
the  Toledo  terminal  and  the  St.  Louis  divis- 
ion, being  present  by  Clarence  Brown,  their 
solicitor,  objecting  to  the  jurisdiction  of 
the  court,  and  the  complainant,  the  Central 
Trust  Company  of  New  York,  opposing  said 
motion  of  the  said  inter venor,  being  repre- 
sented by  Edward  Colston,  its  solicitor. 
And  thereupcm,  pending  the  hearing  upon 
the  said  motion,  comes  Uie  complainant,  the 
Central  Trust  Company  of  New  York  fend 
prays  that  its  petition  for  rehearing,  fliedl 
on  the  15th  day  of  March,  1884,  be  now  heard 
as  a  petition  for  a  rehearing  of  the  said  de- 
crees of  December  22,  1888;  or,  if  that  relief 
be  denied,  that  the  same  be  taken  and  held  to 
be  a  bill  of  review,  or  a  bill  in  the  nature 
of  a  bill  of  review ;  or  if  that  relief  be  de- 
nied, that  the  said  petition  be  amended  and 
supplemented  In  certain  respects,  as  stated 
in  a  certain   paper  now  reao,  and  be  now 
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paid  within  ilxtr  days  by  the  purchasen  of 
said  railroad  sola  at  foreclosure  sale  in  No. 
8578.  Complainant  farther  says  that  it  was 
impossible  for  it  to  file  a  bill  of  review  to 
correct  said  decrees  (of  December  22,  1888) 
at  any  time  between  March  15»  1884,  and 
June  11,  18B7.  because  said  decrees,  by  said 
order  of  April  10,  1884,  had  been  set  aside 
and  annulled,  and  complainant  so  regarded 
them  during  said  pericxl,  and  moreover  it 
believed,  and  had  uie  right  to  believe,  that 
said  Grant  Locomotive  Works  and  the 
American  Loan  and  Trust  Company  and  R. 
S.  Grant  had  abandoned  all  claim  of  right 
under  the  orders  of  December  22,  1888 ;  and 
therefore  complainant  says  that  said  period 
of  time  shoula  not  have  been  counted  against 
it  in  filing  its  bill  of  review;  that  the  said 
orders  of  December  22,  1888,  "are  erroneous 
and  ought  to  be  reviewed,  reversed  and  set 
aside  for  the  many  errors  and  imperfections 
common  thereto,  as  shown  by  the  record  of 
the  said  case  8578,  that  is  to  say  ;**  and  then 
follow  a  number  of  grounds  assigned  for  the 
review  desired,  and  special  grounds  as  to 
each  of  the  orders.  Complainant  ''files  here- 
with a  copy  of  the  recora  in  said  cases  8554 
and  8578,  and  craves  leave  to  refer  to  same 
as  part  hereof,"  and  prays  that  the  orders  be 
reviewed,  reversed  and  set  aside,  and  that  the 
American  Loan  and  Trust  Company  and  said 
Grant  Locomotive  Works  may  be  required  to 
answer  the  premises,  and  for  eeneral  relief. 
This  bill  of  review  was  subscribed  and  sworn 
to  January  10,  A.  D.  1889.  Process  was  is- 
sued and  served  on  the  solicitor  of  record  for 
the  American  Loan  and  Trust  Company  and 
the  Grant.  Locomotive  Works. 

On  the  29th  day  of  January,  1889,  there 
came  on  to  be  heard  the  motion  of  the  said 
Loan  and  Trust  Company  and  the  Grant 
Locomotive  Works,  to  strike  the  bill  of  re- 
view from  the  files,  which  was  argued  by 
counsel  and  sustained  by  the  court.  From 
this  order  the  Central  Trust  Company  prayed 
an  appeal  to  this  court,  which  was  granted, 
and  bond  given  and  approved  on  the  81st  day 
of  January,  A.  D.  1889.  The  record  was 
filed  in  this  court  October  2,  1889,  and  the 
cause  docketed  as  number  1281. 

On  the  same  28th  day  of  January  the  Cen- 
tral Trust  Company  filed  a  similar  bill  of 
review  against  K.  S.  Grant,  setting  up  the 
prior  bill  of  foreclosure  in  case  No.  8654  and 
the  subsequent  proceedings  thereon,  and  on 
the  intervening  petition  of  R  S.  Grant,  as 
in  the  other  case,  and  praying  similar  relief 
on  the  same  grounds  in  respect  to  the  orders 
of  December  22,  1888.  This  bill  of  review 
was  likewise  stricken  from  the  files  on  the 
29th  day  of  January,  1889,  and  an  appeal 
prayed  to  this  court,  the  record  being  nled 
herein  October  i^  1889»  and  the  cause 
numbered  1282. 

JTsMTf .  B.  H.  Bristow*  Blvlbrd  Wilson 
and  W*  8.  Opdyke*  for  appellees,  in  sup- 
port of  motions  to  dismiss  and  affirm : 

The  Trust  Company  cannot  be  affected  by 
the  decrees  of  January  28,  1889. 

Farmen  Loan  d  TruM  Ch.  T.  Watorman,  108 
U.  8.  2(»  (27:  115). 

There  Is  sofflclent  color  of  right  to  a  dis- 
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missal  to  justify  the  court  in  considering  the 
motion  to  affirm. 

WhitMif  y.  Oook,  99  U.  8.  607  (25:  446) 
mnekUy  y.  MarUm,  108  U.  8.  764  (26:  458) 
Micat  y.  WiUiami,  104  U.  8.  556  (26 :  842) 
Th€  8,  a  Tryon,  105  U.  8.  267  (26:  1026) 
Swopey.LefflngtoeU,  105 U.  8.  8(26 :  989)  ;  Aek^ 
ley  School  Diit,  y.  HaU,  106   U.  8.  428  (27 
287)  ;  ESmru  y.  Brawn,    109  U.    8.  180  (27 
898)  ;  Dane9  y.  a>rWn,  118  U.  8.  687  (28 : 1 149) 
Eureka  Lake  d  Tuba  Canal  Co.  v.  luba  Conn 
ty  Super.  Ct.  116  U.  8.  410  (29 :  671)  ;  WaU 
ton  y.  Nevin,  128  U.  8.  578  (82 :  544)  ;  Th$ 
Alaska,  180  U.  8.  201  (82 :  923)  ;  CfianuU  v. 
Trader,  182  U.  8.  210  (88:  845). 

The  decrees  of  December  22,  1888,  were 
final  decrees 

Fb8diek  Y.'SehaU,  99  U.  8.  285  (25:  889) 
FbacUck  y.  Oir  Cb.  99  XT.  8.  256  (25 :  844) 
Truitee$  y.  Oreenouffh,  105  U.  8.  627  (26 
1167)  ;  Safmnnah  v.  Jemp,  106  U.  8.  568  (27 
276)  ;  Miltenberger  y.  Lo<;ansport  R.  Co,  106 
U.  8.  286  (27 :  117)  ;  WilUami  y.  Morgan,  111 
U.  8.  684  (28 :  550) . 

Being  final  decrees,  the  circuit  court  had 
no  power  to  vacate  or  modify  the  same  after 
the  close  of  the  October  Term. 

BarreU  v.  IHlton,  119  U.  8.  687  (30 :  511) 
Broneon  v.  SchvUen,  104  U.  8.  410  (26 :  797) 
MeMieken  v.  Perin,  59  U.  8.  18  How.  607(15 
504)  ;     Cameron  v.   McBoberU,   16   U.   8.   8 
Wheat.  591  (4:  467). 

There  was  no  way  in  which  these  decrees 
could  be  modified,  except  by  an  appeal  there- 
from taken  within  two  years,  or  by  the  filings 
within  two  years,  of  a  bill  of  review. 

MuOer  v.  EJOer;  91  U.  8.  249  (28 :  819)  ; 
BuJUnaton  v.  Hartey,  95  U.  8.  99  (24:  881)  ; 
Emmnoer  v.  Piowert,  108  U.  8.  292,  802  (27 : 
782,  786),  and  cases  cited ;  Mitfoid  &  Tyler, 
Eq.  Pr.  487. 

The  appellant's  bills  in  Nos.  1281  and  128d 
being  based  upon  error  upon  the  record  mere- 
ly, we  circuit  court  had  no  jurisdiction  to 
entertain  the  same  after  two  years  had  passed 
since  the  entry  thereof. 

Clark  y.  KtUian,  108  U.  8.  766  (26 :  607)  ; 
Kennedy  y.  Georgia  State  Bank,  49  U.  8.  9 
How.  586  (12 :  1209)  ;  Whiting  v.  Bank  of  U. 
8,  88  U.  8.  18  Pet.  6  (10 :  88)  ;  Thomoh  v. 
narvie*9  Eein,  28  U.  8.  10  Wheat.  146  (6 : 
287). 

Me$8r$,  Edward  Colston  and  Qeovf^ 
Hoadl«jr*  Jr«»  for  appellants,  in  opposition  : 

The  receiver  does  not  represent  the  com- 
plainant in  the  cases  below  in  any  claims* 
upon  the  property. 

Unum  Trust  do,  v.  IlUnoie  Midland  B,  Co. 
117U.  8.  469  (29:  975). 

These  orders  are  not  decrees. 

WaMngton  B,  Co,  y.  Bradleye,  77  XT.  8.  10^ 
Wall.  299  (19:  894)  ;  Forgay  y.  Conrad,  47 
U.    8.   6  How.    2iDi4   (12 :  405)  ;  PuUiam  v. 
Ohriitian,  47  U.   8.  6  How.   209  (12:  408)  ; 
Craighead  y.  WiUen.  59  XT.  8.  18  How.    200* 
(15:  888)  iBeebeY,  Buiai,  60 U.  8.  19 How. 
284   (15:  668)  ;  Thompton  v.  Dean,  74  U.  & 
7  Wall.  845  (19:  95)  ;  North  OaroUna  R  Co. 
y.  Sieaeey,  90  U.  8.  28  Wall.  406  m:  1»U 
Crodfy  v.  Buchanan,  90  U.  8.  88  Wall.  458: 
(28:  142)  ;  Orant  y.  rh4Bni»  In$.  Go.  106  U. 
8.  481  (87:  288) ;  BwrUnfrtm.  O.  R  S  N.  R 
Co,  y.  Bimmom,  188  XT.  b.  68  (81 :  78) ;  Psr^ 

18«  €.  8^ 


188». 


Gbmtral  Trust  Co.  t.  Obant  LocoifonvB  Wob&b. 


207-227 


ter  ▼.  PitUHntrg  Beamer  Steel  Co.  120  U.  S. 
•49  (30:  880)  ;  Qreen  v.  Fi$k,  108  U.  8.  518 
(20 :  48e)  ;  Brmen  ▼.  Sttann,  84  U.  8.  9  Pet. 
1  (9:  29). 

The  court  can  leriew  its  own  orders  given 
to  the  receiver. 

Ufkian  Tnui  Oo.  ▼.  lUiiwU  Midland  R  Co, 
117  U.  &  484  (29:  968). 

The  doctrine  of  relation  cannot  be  invoked 
fn  order  to  cut  off  these  bills  of  review. 

L^nch  V.  BemaL  76  U.  8.  9  Wall.  815  (19 : 
714)  :  Qibmn  v.  (fiy^Ueau,  80  U.  8.  18  Wall. 
92  (20:534). 

Tliere  is  no  difference  between  an  appeal 
taken  in  open  court  and  one  taken  out  of 
court  before  a  judge,  except  that  in  the  latter 
case  a  citation  is  necessary. 

ffudgim  v.  Kemp,  59  U.  8.  18  How.  587 
(15:513). 

When  an  appeal  is  allowed  and  security 
taken,  the  appi^l  is  transferred  to  this  court. 

Draper  v.  Davii,  102  U.  8.  870  (26 :  121)  ; 
Kepmr  v.  Fair,  105  U.  8.  265  (26 :  1025) ; 
OoOdardT.  Ordway,  101  U.  8.  745  (25: 1040)  ; 
Bntminger  v.  P&u)er9,  108 U.  8.  802  (27:  786). 

Mr.  Ohitf  JtuHee  FolUr  delivered  the 
opinion  of  the  court : 

The  appeals  in  1277,  1278,  1279  and  1280 
were  taken  from  the  orders  of  January  28, 
1889,  requiring  payment  for  the  use  of  the 
Grant  Locomotive  Works,  and  R  8.  Grant, 
of  the  amounts  decreed  December  22,  18^ 
Oess  what  had  been  received  in  the  inter- 
mediate period),  and  in  execution  of  said 
decrees,  nom  the  purchasers  of  the  southeast- 
em  divisicm,  and  from  the  purchasers  of  the 
Cincinnati  northern  division,  of  the  Toledo, 
Cincinnati  and  8t.  Louis  Railroad  Company. 
These  purchasers  bought  subject  to  the  pro- 
visions of  the  decrees,  the  terms  of  sale,  and 
the  orders  confirm injg  the  sales,  which  were 
[ttS]  the  source  of  their  title,  and  which  provided 
for  the  payment  down  of  a  specifiea  sum  in 
cash,  and  of  such  further  portions  of  their 
bid  in  cash  as  might  be  necessary  in  order  to 
meet  such  other  claims  as  the  court  might 
adjudge  to  be  prior  in  equity  to  the  mort- 
gages, with  the  reservation  of  a  right  of 
resale  in  case  of  default  in  this  particular: 
and  the  right,  title  and  interest  they  acquired 
was  expressly  made  subject  io  these  provis- 
ions. Costs,  fees  and  expenses  of  sale,  re- 
ceiver's expenses  and  indebtedness,  and 
claims  awarded  prioritr.  were  to  be  first  paid. 
The  balance  of  their  bid  they  could  pay  in 
cash  or  in  first-moit^ge  bonds.  That  oia,  in 
the  instance  of  the  southeastern  division,  was 
(500,000,  and  the  purchasers  were  not  re- 
quired by  the  orders  in  question  to  pay  any 
unount  in  excess  thereof.  Neither  Uie  pur- 
chasers of  the  Cincinnati  northern  division, 
nor  their  assignee,  the  Cincinnati,  Lebanon 
and  Korthem  Railway  Company  took  any 
appeal. 

It  does  not  appear  to  ns  that  the  Dayton, 
Fort  Wayne  ana  Chicago  Railroad  Company, 
the  assignee  of  the  purchasers  of  the  south- 
eastern division,  has  an  appealable  interest 
in  the  premises. 

The  purchasers  were  bound  to  pay  such 
portions  of  their  bid  in  cash  as  the  court 
might  direct,   to  meet  other  claims,   and! 


whether  the  payments  of  their  bids  were  to 
be  made  for  the  benefit  of  the  bondholders,  or 
partly  for  the  bondholders  and  partly  for 
the  benefit  of  the  appellees,  it  Is  clear  that 
they,  as  purchasers,  and  the  railroad  company 
as  their  assignee,  had  no  interest  in  the  mat- 
ters affected  by  the  decrees  appealed  from. 

In  Swann  v.  Wright's  ExecuU/r,  110  U.  S. 
590,  601  [28:  252,  2561,  Swann  had  pur- 
chased the  railroad  under  a  decree,  which 
provided  that  the  sale  should  be  subject  to 
the  liens  already  established,  or  which  might 
be  established  on  references  then  pending,  as 
prior  and  superior  to  the  lien  of  the  mort 
gage,  and  the  claim  of  Wright  was  one  of 
Uiis  class.  It  was  pending  before  the  master 
and  reported  on  after  the  sale,  when  the  pur- 
chaser applied  to  oppose  its  coufirmatiou, 
and  was  not  allowed  to  do  so;  and  the  sale 
was  afterwards  confirmed,  expressly  subject 
to  all  liens  establisliod  as  specified  in  the  VM] 
decree  of  sale.  Swann  afterwards  filed  a 
bill  to  set  aside  Wright's  claim  for  fraud  in 
its  inception,  which  was  dismiss^  and  Uie 
dismissal  afiOirmed  on  the  ground  that  the 
property  was  purchased  expressly  subject  to 
all  established  claims,  or  claims  tliat  might 
be  established  on  references  then  pending, 
which  included  Wright's.  •*If  the  court," 
observed  Mr,  /us^te^  Harlan,  delivering  the 
opinion,  "  had  in  the  decree  of  sale  rescrve«l 
to  the  purchaser,  although  not  a  party  to  the 
proceeaings,  the  right  to  appear  and  contcsl 
any  alleged  liens  then  unaer  examination, 
and  therefore  not  established  by  the  court, 
an  entirely  different  question  would  have 
been  presented.  But  no  such  reservation  was 
made ;  and  the  purchaser  was  required,  with- 
out qualification,  to  take  the  property,  upon 
confirmation  of  the  sale,  subject  to  the  liens 
already  established,  or  which  might,  on 
pending  references,  be  established  as  prior 
and  superior  to  the  liens  of  the  first-mort- 
gage bondholders.  .  .  .  All  that  we  de- 
ci&  is  that,  in  view  of  the  express  terms  of 
the  decree  of  sale,  and  since  neither  the  pur- 
chaser nor  his  grantee  proposes  to  surrender 
the  property  to  be  resold  for  the  beiietit  of 
those  concerned,  such  purchaser  has  no  stand- 
ing in  court  for  the  purpose  of  rs-litigaiing 
the  liens  expressly  subject  to  which  he 
bought  and  took  title.** 

In  Stuart  v.  Qay,  127  U.  8.  518  [32:  191], 
under  a  decree  for  the  foreclosure  of  certain 
liens,  which  contemplated  the  payment  of 
the  purdiase  money  on  the  sale,  in  money, 
in  annual  installments,  Stuart  purchased,  and 
by  a  subsequent  order  was  allowed  to  be 
credited  on  unpaid  purchase  money  with 
various  liens  he  had  acauired.  From  a  later 
order  in  respect  to  allowances  of  interest 
upon  certain  prior  Hens  he  appealed  to  this 
court,  and  it  was  held  that  he  had  no  ap- 
pealable interest,  as  a  purchaser  of  the  prop- 
erty, because  it  was  a  matter  of  Indifference 
to  him  as  such  how  the  proceeds  of  the  sale 
should  be  distributed  among  the  creditors. 

It  is  argued,  however,  that  the  purchase  of 
the  southeastern  division  was  not  made  sub- 
ject to  the  decrees  of  December  28,  1888,  be- 
cause it  is  said  that  at  the  time  of  tlie  pur- 
chase "these  decrees  were  dead  and  thought  niMj 
to  be  beyond  resurrection ;"  tad  "tbftt  a  pur- 
ify 
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chaser  buying  under  such  circumstances 
ought  to  have  the  right  to  resist  their  reap- 
pearance." This  would  hardly  be  contended 
If  the  orders  of  April  10,  Im,  were  void 
for  want  of  jurisdiction  to  enter  them. 
Those  orders  were  not  made  upon  a  bill  of 
review  or  a  bill  in  that  nature,  nor  upon  any 
petition  for  rehearing,  which  under  Equity 
Kule  88  could  not  then  have  been  filed  if  the 
decrees  of  December  22,  1883,  were  final  and 
appealable.  On  March  15,  1884,  the  Central 
Trust  Company  filed  certain  petitions  which 
it  asked  might  be  treated  as  petitions  for  re- 
hearing or  in  review,  but  the  court  made  no 
order  in  re^rd  to  them,  and  did  not  predi- 
cate its  action  upon  them.  On  th^  contrary, 
it  was  specifically  set  forth  that  the  orders  of 
December  22,  1^,  were  annulled  and  set 
aside  **by  the  court  of  its  own  motion.** 

If  these  orders  were  final  decrees  the  court 
could  not  vacate  them  of  its  own  motion 
after  the  close  of  the  October  Term,  1888. 
McMicken  t.  Perin,  59  U.  8.  18  How.  507, 
511  [15:  504,  506].  We  think  they  were 
final.  They  determined  the  ownership  of 
the  locomotives  and  the  right  to  their  posses- 
sion; and  that  they  were  essential  to  the 
operation  of  the  roads  by  the  receiver,  and 
should  be  purchased  by  him;  that  certain 
designated  amounts  should  be  paid  for  the 
rentals  and  the  purchase  price,  which 
amounts  were  made  a  charge  upon  the  earn- 
ings, income  and  property  oi  the  Toledo, 
Cincinnati  and  St.  Ix>uis  S^ilroad  Company, 
and  especially  of  the  particular  divisions 
named ;  and  that  the  amounts  should  be  paid 
by  the  receiver,  and  any  balance  remaining 
unpaid  at  the  date  of  the  foreclosure  and  sale 
of  the  railroad  or  the  particular  division 
should  be  a  first  lien  thereon  and  the  sale  be 
made  subject  thereto.  They  were  therefore 
final  in  their  nature,  and  made  upon  matters 
distinct  from  the  general  subject  of  litiga- 
tion, the  foreclosure  of  the  mortgages. 

In  Trutteet  ▼.  Oreenough,  105  V,  S.  527 
[26:  1157],  an  appeal  from  an  order  for  the 
allowance  of  costs  and  ezpenaeB  to  a  com- 
plainant,  suing  on  behalf  of  a  trust  fund, 
was  sustained.  In  HinekUy  ▼.  OHmofn,  C,  d 
S.  B.  Co.,  94  XT.  S.  467  [24:  166],  a  receiver 
was  allowed  to  appeal  from  a  decree  against 
him  to  pay  a  sum  of  money  in  the  cause  in 
which  he  was  appointed.  In  Wittiami  t. 
Morgan,  111  U.  8.  684  [28:  559],  a  decree 
in  a  foreclosure  suit,  fixing  the  compensation 
to  be  paid  to  the  trustees  under  a  mortgage 
from  tlie  fund  realized  from  the  sale,  was 
held  to  be  a  final  decree  aa  to  that  matter ; 
and  in  Fmlick  ▼.  BehaU,  99  U.  8.  285  [25 : 
989],  a  decree  upon  an  intervening  petition 
in  respect  to  certain  cars  used  by  a  railroad 
company  under  a  contract  with  we  manufac- 
turer was  so  treated.  There  was  a  fund  in 
court  in  that  case,  but  in  principle  the  orders 
here  are  the  same.  And  see  Farmen  Loan  d 
Truit  Ch„  PtUiumtr,  129  U.  8.  206,  218  [82: 
656,  657]. 

The  decrees  of  June  11,  1887,  were  clearly 
right  in  adjudicating  the  orders  of  April  10, 
lw4,  to  be  of  no  effect,  and  reinstating  the 
prior  decrees. 

Even  if  the  orders  of  April  10,  1884,  were 
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voidable  merely,  the  purchasers  should  have 
made  the  defense  now  suggested,  of  reliance 
upon  them,  when  the  application  was  made 
which  resulted  in   the  decrees  of  June  11, 

1887.  They  did  indeed  appear  and  file  a  de- 
murrer, but  they  made  no  resistance  upon 
the  merits,  and  they  certainly  prayed  no  ap- 
peal from  the  decrees  then  entered. 

The  result  is  that  the  appeals  of  the  Day- 
ton, Fort  Wavne  and  Chicago  Railroad  Com- 
pany, Nos.  1278  and  1280,  must  be  dismissed. 

Turning  to  the  appeals  of  the  Central 
Trust  Company,  it  is  strenuously  argued,  in 
support  of  the  motions  to  dismiss,  that  as 
the  decrees  of  January  28,  1889,  affected  the 
purchasers  only,  the  oondholders  as  such  had 
no  further  interest  in  the  litigation,  nor  had 
their  representative,  the  Trust  Company; 
that  at  least  the  record  does  not  definitely 
show  that  either  the  Trust  Company  or  the 
railroad  company  had  certainly  an  interest ; 
that  though  one  or  the  other  may  have  had, 
it  is  not  sufficiently  clear  which  it  is ;  and 
that  therefore  the  appeals  of  both  must  be 
dismissed.  It  is  enough  that  sufficient  color 
is  given  to  the  motions  to  enable  iis  to  pass 
upon  the  motions  to  affirm. 

The  ordere  of  January  28,  1889,  which  are 
alone  appealed  from,  were  merely  in  execu- 
tion of  the  former  decrees,  and  as  such  we  do 
not  find  that  any  error  supervened  in  their 
rendition.  The  amounts  named  were  not 
disputed  and  could  not  have  been  except  in 
respect  to  credits,  as  to  which  there  was  no 
controverff7,  inasmuch  as  those  amounts  had 
been  previously  determined,  and  their  pay- 
ment decreed ;  and  the  resale  had  been  ex- 
pressly provided  for  in  the  foreclosure  de- 
crees a^d  tiie  order  of  confirmation. 

The  action  of  the  circuit  court  in  refusinc 
to  allow  Uie  Trust  Company  to  amend  and 
supplement  its  petitions  of  March  15,  1884, 
and  file  tibem  as  original  bills  of  review  as 
of  that  date,  and  in  denying  the  application 
of  the  Dayton,  Fort  Wayne  ana  Chicago 
Railroad  CJompany  to  intervene  and  file  a 
petition  in  the  cases  in  review  of  the  orders 
of  December  22,  1888,  was  taken  in  the  ex- 
ereise  of  a  discretion  with  which  we  are  not 
justified  in  interfering.  BuJUngtcn  y.  Hartey, 
95  U.  8.  99  [24.  88lT;  Brockett  v.  Brockett, 
48  U.  8.  2  How.  2aB  [11 :  251]  ;  MeUen  v. 
MoUne  M.  Ir<yn  Win^ks,  181  U.  S.  852  [88 :  178]. 

No  appeal  having  been  prosecuted  from  .the 
orders  of  December  22,  1^,  or  those  of  June 
11,  1887,  and  the  api>eals  from  the  orders  of 
January  28,  1889,  only,  not  bringing  the 
former  ordere  before  us  for  revision,  we  are 
•  cons^ined  to  sustain  the  motions  to  affirm 
in  Noe.  1277  and  1279,  without  entering  upon 
the  consideration  of  the  errora  so  earnestly 
ureed  as  existing  in  the  December  decrees. 

It  remains  to  dispose  of  the  motions  in 
Nos.  1281  and  1282.  These  are  appeals  from 
orders  of  the  circuit  court  striking  from  the 
files  two  bills  placed  there  on  the  28th  of 
January,  1889,  oy  the  Central  Trust  Com- 
pany, to  review  the  decrees  of  December  22, 

1888,  for  errors  apparent. 

Reference  is  made  to  the  records  in  the 
cases  8554  and  8578,  and  we  do  appellant  no 
injustice  in  assuming  that  these  bills,  veri- 


Uhxtmd  States,  €»  rd.  Mn.i.BB,  t.  Hathl 


100-207 


ttd  Janoaiy  10,  1889,  are  the  same  presented 
to  the  circuit  court  when  application  was 
made  in  those  cases  for  leave  to  amend  and 
supplonent  appellant's  petitions  of  March 
15,  1884,  and  docket  the  same  as  bills  of  re- 
view of  that  date.  That  application  having 
been  denied  appellant  put  these  papers  on 
file  as  the  court  was  entering  the  other  orders. 
Here  again,  while  the  motions  to  dismiss 
will  not  be  sustained,  we  hold  there  was 
color  for  them. 

The  bills  are  not  based  upon  new  matter 
%tl]  <^  newly  discovered  evidence,  and  no  leave 
was  given  to  file  them.  They  are  clearly 
bills  for  the  review  of  the  orders  of  Decem- 
ber 22.  1888,  for  errors  apparent  of  record. 
Such  bills  must  ordinarily  be  brought  with- 
in the  time  limited  by  statute  for  takinir  an 
appeal  from  the  decree  sought  to  be  re- 
viewed. Thomoi  V.  EaroU'B  Eein,  28  U.  8. 
\0  Wheat.  146  [6 :  287] ;  Bnsminffer  v. 
Fbwers,  108  U.  8.  292,  8(fe  [27:  782,  786]. 
Over  five  years  had  elapsed,  but  it  is  insisted 
that  the  time  between  the  10th  of  April, 
1884,  and  the  11th  of  June,  1887,  when  the 
orders  of  April  10th,  1884,  were  declared 
void,  ou^ht  not  to  be  considered  in  passing 
upon  this  question,  because  of  appellant's 
belief  in  the  validity  of  and  reliance  upon 
those  orders  and  the  acquiescence  of  appellees 
therein. 

It  seems  to  us  that  appellant  was  not  justi- 
fied in  such  belief  and  reliance,  and  that,  at 
all  events,  after  the  orders  of  June  11,  1887, 
it  should  have  moved  promptly  by  way  of 
appeal  or  bill  of  review.  These  bills  attack 
the  orders  of  December  22,  1888,  merely, 
and  not  the  decrees  of  Jone  11,  1887,  rein- 
stating the  former  as  in  full  force  and  effect. 

The  rule  laid  down  in  Thomoi  v.  Harm' 9 
Hdn  is  based  upon  the  principle  of  dis- 
countenancing laches  and  neglect.  Under 
all  the  circumstances  we  cannot  concede  that 
appellant  acted  in  apt  time,  and  must  there- 
fore aflirm  the  orders  of  Uie  Circuit  Court 
striking  the  bills  from  the  files. 

The  appedU  in  No$.  1X78  and  1980  are 
dismmed  and  the  decrees  in  Noe.  1X77,  1279, 
1X81  and  1X8X  are  affirmed. 


UNITED  8TATE8,  eas  rel,  Charles  R  Mil- 
LEB,  Plff,  in  Err,, 

V, 

OREEN  B.   RAUM,   Commissioner  of  Pen- 
sions. 

<8ee  8.  GL  Reporter's  td.  20O-S07J 

MxecuHve  oj/leen—when  mandamus  mofff  ftt  if  • 
mud — mtmeUrial  duty, 

L  Hie  oourti  win  not  interfere  with  the  executive 
oflloen  of  the  government  in  the  ezerolse  of 
their  ordinary  olficlal  duties. 

VcraL—When  wumdamm  wOiittue,  Seefioto  to 
MoClunj  ▼.  SOUman,  4:  288. 

Am  U>maniammU>  control  WsriareomU;  Meor^ 
Mofi,— «ee  fioto  to  JDs  sKWle  If  organ,  M:  ISSb 

AMiomemOammto  oonnpd  ettvi, toiMi or oomitv to 
IfvytostopayhoiMlf  or  imimrmiem  hoMi^  seefioto 
to  Daveoportv.U.  8.196  TM. 

184  U.  8. 


Sl  But  when  Buohollloeri  refuse  to  act  at  all,  where 
the  law  requireB  them  to  act,  or  when  they  refuse 
to  perform  a  mere  mioigtoial  duty,  a  mandamus 
lies  to  compel  them  to  act  or  to  perform  such  min- 
isterial duty. 

8.  When  a  subordinate  officer  is  overruled  by  his 
superior  having  appellate  jurisdiction  over  him, 
his  duty  to  obey  the  decision  of  such  superior  is 
a  ministerial  duty,  which  he  can  be  compelled  by 
mandamus  to  perform. 

[No.  1572.1 

BubmiUed  Apr,  7, 1890,   Ikaded  Apr,  XI,  1800. 

rj  ERROR  to  the  Supreme  Court  of  the 
District  of  Columbia  to  review  a  Judg- 
ment dismissing  a  petition  for  a  mandamus 
to  command  the  Commissioner  of  Pensions 
to  reissue  a  pension    certificate.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  J.  G*  Biselow  for  plamtiff  in  error. 
Mr,  Wm.  A,  Manry*  Ametant  AUy-Oen.^ 
for  defendant  in  error. 

Mr,  Justice  Bradley  delivered  the  opinion 
of  the  court : 

The  relator,  Charles  R  Miller,  applied 
for  a  peremptory  mandamus  a^inst  tne  re* 
spondent.  Green  B.  Raum,  Commissioner 
of  Pensions,  to  conmiand  him  to  reissue  the 
relator's  pension  certificate,  with  the  rates 
of  $25  per  month  from  June  6,  1866;  $81.25 
per  month  from  June  4,  1872 ;  $50  per  month 
irom  June  4,  1874 ;  and  $72  per  month  from 
June  17,  1878 ;  and  to  allow  him  the  monthly 
difference  between  tiiese  sums  and  what  had 
been  allowed  him.  From  the  statements  of 
the  petition  it  appears  that  the  sums  here* 
tofore  allowed  to  the  relator  by  way  of  pen* 
sion  have  been  $8  per  month  from  the  date 
of  his  discharge  from  military  service,  August 
27,  1865;  $15  per  month  from  June  6,  1866; 
$18  per  month  from  June  4,  1872;  $24  per 
monm  from  November  28,  1881;  $80  per 
month  from  March  8,  1883 ;  and  $50  per  month 
from  January  14,  1885. 

The  injuries  of  which  the  relator  complains 
are  anchylosis,  or  rigidity,  of  the  spinal 
column,  and  of  the  left  leg,  resulting  from 
wounds  received  in  the  service,  and  making 
him  nearly  helpless,  so  as  to  require,  as  he 
alleges,  the  regular  personal  aid  and  attend* 
ance  of  another  person. 

After  repeated  applications  for  an  increase 
of  his  pension,  in  which  he  sncceeded  in 
getting  only  $80  per  month  from  March  8, 
1883,  under  the  Act  of  that  date,  he  finally 
appealed  from  the  Commissioner  of  Pensions 
to  the  Secretary  of  the  Interior,  who  rendered 
a  decision  on  the  6th  of  February,  1885,  di* 
rected  to  the  Commissioner,  and  declaring, 
amongst  other  tilings,  that  "the  pensioner  is 
greatly  disabled ;  and  it  is  evident  from  the 
papers  in  his  case  that  he  is  utterly  unable 
to  do  any  manual  labor,  and  is  therefore  en- 
titled to  $80  per  month  under  the  Act  of 
March  8,  1^8,  which  has  been  allowed  him 
by  your  office."  On  a  reconsideration  of  the 
case,  a  further  decision  was  made  on  the  12th 
of  February,  1886,  in  which  the  Secretaiy 
said: 
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"Since  the  departmental  decision  above 
ferred  to  the  papers  in  the  claim  have  been 
carefolly  xeoonsidered  by  the  Department  and 
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a  personal  azamination  of  the  pensioner  made, 
and  it  satiafactorily  appears  tnat  ho  is  unable 
to  put  on  his  shoe  and  stocking  on  the  foot 
of  the  injured  leg  for  the  reason  that  the 
'nearest  point  that  can  be  reached  by  hand 
from  foot  is  28  inches*'  and  for  the  further 
reason  that  from  'necrosis  of  the  lower  ver- 
tebra  of  spine,  producing  anchylosis  of  the 
spinal  colunm  and  destruction  of  some  of  the 
spinal  nerves, '  he  is  unable  to  bend  his  back. 

"After  a  careful  review  of  all  the  facts  in 
this  case  the  Department  is  constrained  to 
think  that  the  pensioner  comes  under  the 
meaning  of  the  law  granting  pensions  to  those 
persons  who  require  regular  aid  and  attend- 
ance. 

**The  decision  of  the  0th  instant  is  there- 
fore overruled  in  so  far  as  it  denies  that  the 
pensioner  requires  legute  aid  and  attend- 
ance." 

Upon  the  receipt  of  this  decision  the  then 
Commissioner  of  Pensions  reissued  the  re- 
lator's certificate  at  (50  per  month  from  Jan- 
uary 14,  1886,  the  time  of  his  last  examina- 
tion by  the  medical  officers  of  the  bureau. 
To  this  rate  the  present  Commissioner  ad- 
heres, refusing  to  make  a  further  reissue. 
This  is  the  nound  of  the  relator's  complaint, 
and  hence  nis  application  for  a  manaamus. 

A  rule  to  show  cause  being  granted  in 
pursuance  of  the  former  decision  of  this  court 
in  United  States,  ex  ret.  Miller,  y.  Black,  128 
U.  8.  50  [82:  858],  the  Commissioner  filed 
an  answer,  by  which  he  claims,  amongst 
other  things,  that  his  official  action  in  the 
matter  of  pensions  is  not  subject  to  revision 
by  the  courts.  He  further  states  that  from 
the  records  of  the  Pension  Bureau  it  appears 
that  the  relator  has  been  borne  on  the  pension 
rolls  and  paid  as  a  pensioner  as  set  forth  in 
his  petition ;  which  rates  have  been  fixed  by 
tlie  several  Commissioners  of  Pensions,  from 
time  to  time,  in  the  exercise  of  their  lawful 
discretion  in  the  execution  of  the  several 
Pension  Laws  applicable  to  the  relator's  case ; 
that  there  is  no  law  prescribing  for  a  disa- 
bility of  the  character  of  tliat  of  the  relator 
a  specific  rate  of  pension;  and  that,  in  de- 
termining the  rates  of  pension  to  which  the 
relator  was  from  time  to  time  entitled,  the 
several  Commissioners  have  had  to  determine, 
and  in  the  lawful  exercise  of  their  discretion 
have  determined,  to  what  specific  disability, 
the  rate  of  pension  for  which  was  fixed  by 
law,  the  unspecified  disability  of  the  relator 
was  equivalent.  The  Conmiissioner,  further 
answering,  denies  that  he  has  failed  and  re- 
fused to  carry  out  the  decision  of  the  Secre- 
tary of  the  Interior;  and  alleges  that  the  de- 
cision of  th»  Secretary  made  on  the  OUi  of 
February,  1885  (as  was  the  fact),  confirmed 
the  action  of  the  Pension  Bureau  in  granting 
the  relator  a  pension  of  $8  per  month  from 
August  27,  1865 ;  $15  per  month  from  June 
6,  1866 ;  $18  per  month  from  June  4,  1872, 
and  $24  per  month  from  Mutrh  8,  1888,  with 
the  exception  that  his  pension  was  improperly 
reduced  on  June  4,  1882,  from  t24  to  $18  per 
month.  The  Commissioner  further  states 
that,  in  pursuance  of  the  decision  made  by 
the  Secretary  of  the  Interior  on  the  12th  day 
of  February,  1880^  th»  Pension  Bureau  issued 
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a  new  certificate  to  the  relator  at  $24  per 
month  from  4th  June,  1882 ;  and  at  an  increase 
of  $80  per  month  from  8d  March,  1888,  and 
at  $60  per  month  from  14th  January,  1885,  the 
date  of  the  last  examination  of  the  relator 
by  the  medical  officers  of  the  Pension  Bureau ; 
and  that  this  action  of  the  Pension  Bureau 
was  afterwards  affirmed  on  the  relator's  ap- 
peal  by  Assistant  Secretary  of  the  Interior 
Hawkins. 
The  Conmiissioner,  further  answering,  says . 

*'That  the  provision  of  law  under  which 
the  relator  claims  to  be  entitled  to  be  carried 
on  the  pension  rolls  and  paid  a  pension  at 
the  rate  of  seventy- two  dollars  ($72)  per 
month  from  June  17,  1878,  is  contained  in 
the  Act  of  Congress  approved  June  16,  1880 
(21  Stat,  at  L.  p.  281),  the  operation  of 
which  is  limited  to  'all  soldiers  and  sailors 
who  are  now  (i.  «.,  at  the  date  of  said  Act) 
receiving  a  pension  of  fifty  dollars  per  month 
($50)  under  the  provisions  of  an  Act'  therein 
cited,  whereas  the  relator,  according  to  the 
showing  of  his  own  petition  and  in  fact,  was 
at  that  time  only  receiving  a  pension  of  $18 
per  month,  which  said  rate  had  been  thereto- 
fore fixed  as  hereinbefore  set  forth,  by  the 
Commissioner  of  Pensions  for  the  time  l)ein^, 
in  the  exercise  of  his  lawful  discretion  in 
the  premises.* 

It  is  true,  as  stated  by  the  Commissioner, 
that  the  relator  relies  upon  the  Act  of  June  [8041 
16,  1880 ;  and  that  this  Act  only  provides  for 
soldiers  and  sailors  who  were  tnen  (at  the 
date  of  the  Act)  receiving  a  pension  of  $50 
per  month ;  and  that  the  relator  was  not  then 
receiving  such  pension,  but  only  a  pension 
of  J^8  per  montn. 

Without  assuming  to  decide  whether  the 
construction  given  by  the  Commissioner  to 
the  Act  was  right  or  wrong,  the  question 
which  we  are  to  consider  is  whether,  in 
adopting  the  construction  he  did,  and  acting 
upon  it,  he  disregarded  and  disobeyed  the 
decision  of  the  Secretary  of  the  Interior.  In 
United  States,  exrel,  Dunlap,  v.  Black,  128  U. 
S.  40  [82:  854]  ^e  held  that  the  courts 
will  not  interfere  with  the  executive  ofliccrs 
of  the  government  in  the  exercise  of  tlicir 
ordinary  official  duties,  even  where  those 
duties  require  an  interpretation  of  the  law, 
inasmuch  as  no  appellate  power  is  given 
them  for  that  purpose ;  but  that  when  such 
officers  refuse  to  act  at  all  in  a  case  in  which 
the  law  requires  them  to  do  so,  or  when  by 
special  statute,  or  otherwise,  a  mere  minis- 
terial duty  is  imposed  upon  them,  and  they 
refuse  to  perform  it,  a  mandamus  lies  to 
compel  them  to  act  or  to  perform  such  min- 
isterial duty.  And  in  United  States,  ex  rel. 
MiUeTt  y.  Black,  ubi  supra,  argued  at  the 
same  time,  we  held  that  when  a  subordinate 
officer  is  overruled  by  his  superior  having 
appellate  jurisdiction  over  him,  his  duty  to 
ooey  the  decision  of  such  superior  is  a  min- 
isterial duty,  which  he  can  be  compelled  by 
mandamus  to  perform.  \ii  the  latter  case,  in 
which  the  relator  was  tne  same  persc^  as  in 
the  present,  the  record  was  very  meagre,  and 
did  not  set  forth  all  the  facts ;  but  on  tlie 
showing  of  the  petition  it  seemed  prima 
facie  that  Uie  Commissioner  of  Pensions  had 
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fled  Januaij  10,  1880,  are  the  same  presented 
to  the  circuit  court  when  application  was 
made  in  those  cases  for  leave  to  amend  and 
supplement  appellant's  petitions  of  March 
16,  1884,  and  docket  the  same  as  bills  of  re- 
view of  that  date.  That  application  having 
been  denied  appellant  ^ut  these  papers  on 
file  as  the  court  was  entering  the  other  orders. 
Here  again,  while  the  motions  to  dismiss 
will  not  be  sustained,  we  hold  there  was 
color  for  them. 
The  bills  are  not  based  upon  new  matter 
Kt71  or  newly  discovered  evidence,  and  no  leave 
was  given  to  file  them.  They  are  clearly 
bills  for  the  review  of  the  orders  of  Decem- 
ber 38,  1888,  for  errors  apparent  of  record. 
Such  bills  must  ordinarily  be  brought  with- 
in the  time  limited  by  statute  for  takinir  an 
appeal  from  the  decree  sought  to  be  re- 
viewed. Thomoi  V.  JIarvie*$  Eein,  28  XT.  S. 
U)  Wheat.  146  [6 :  287] ;  Emminger  v. 
P&u>en,  108  U.  8.  292,  8(fe  [27:  782.  786]. 
Over  five  years  had  elapsed,  but  it  is  insisted 
that  the  time  between  the  10th  of  April, 
1884,  and  the  11th  of  June,  1887,  when  the 
orders  of  April  10th,  1884,  were  declared 
void,  ou^ht  not  to  be  considered  in  passing 
upon  this  question,  because  of  appellant's 
belief  in  the  validity  of  and  reliance  upon 
those  orders  and  the  acquiescence  of  appellees 
therein. 

It  seems  to  us  that  appellant  was  not  justi- 
fied in  such  belief  and  reliance,  and  that,  at 
all  events,  after  the  orders  of  June  11,  1887, 
it  should  have  moved  promptly  by  way  of 

r»l  or  bill  of  review.  These  bills  attack 
orders  of  December  22,  1888,  merely, 
and  not  the  decrees  of  June  11,  1887,  rein- 
stating the  former  as  in  full  force  and  effect. 

Tlie  rule  laid  down  in  Thoma$  v.  Barvie'i 
Bein  is  based  upon  the  principle  of  dis- 
countenuicing  laches  and  neglect.  Under 
all  the  circumstances  we  cannot  concede  that 
appellant  acted  in  apt  time,  and  must  there- 
fore aflirm  the  orders  of  Uie  Circuit  Court 
striking  the  bills  from  the  files. 

Ths  appeaU  in  No$.  1X78  and  1980  are 
dimnis$ed  and  the  deereei  in  No$.  1X77 ,  1X79 , 
1X81  and  1X8X  are  affirmed. 


UKITED  STATES,  eas  rel.  Charles  R  Mil- 
LEB,  Plff.  in  Err,, 

GREEN  B.   RAUM,   Commissioner  of  Pen- 
sions. 

<8ee  8.  GL  Beportcr*8  td.  20O-S07J 

JBoDeeutite  cfHe«r9-~M>hen  mandamus  may  h$  if- 
eu^d-^mnnisUfrial  duty, 

L  Hie  oonrti  win  not  interfere  with  the  executive 
oflloen  of  the  government  In  the  ezerolse  of 
their  ordinary  olfiolal  duties. 

Verrmr^Whm  nMmdomiit  waHmne,  Seefioto  to 
M oChmy  ▼.  SOUman,  4:  288. 

.^  to  fNondamiit  fo  eofitrol  lf|f frior  eoiNti;  dHaor^ 
Mofi,— «ee  fioto  to  JDs  pcurtt  Morgan*  M:  ISSb 

AMtomamdanmeto  eompd  ettui,  toiMi  or  oomitv  to 
levy  tax  t9 pay  IxmOe  or  imtmrmiai^  boMi^  seefioto 
to  Daveoportv.U.  8.196  TM. 

Itt  U.S. 


Sl  But  when  Buohoflloeri  refuse  to  act  at  all«  where 
the  law  requires  them  toaot,  or  when  they  refuse 
to  perform  a  mere  mlolsterlai  dutj,  a  mandamus 
lies  to  compel  them  to  act  or  to  perform  such  mln- 
Istorlal  duty. 

8.  When  a  subordinate  offlcer  is  overruled  by  his 
superior  having  appellate  jurisdiction  over  him, 
his  duty  to  obey  the  declsioo  of  such  superior  is 
a  ministerial  duty,  which  he  can  be  compelled  by 
mandamus  to  perform. 

[No.  1672.1 

Submitted  Apr.  7, 1890.   Decided  Apr.  XI,  1800. 

rl  ERROR  to  the  Supreme  Court  of  tlie 
District  of  Columbia  to  review  a  judg- 
ment dismissing  a  petition  for  a  mandamus 
to  command  the  Commissioner  of  Pensions 
to  reissue  a  pension   certificate.    Affirmed. 
The  facto  are  steted  in  the  opinion. 
Mr,  J.  G*  Bigelow  for  plamtiff  in  error. 
Mr.  Wm«  A,  Manry*  AmstantAtty'Qen.f 
for  defendant  in  error. 

Mr.  Juetiee  Bra>dl«jr  delivered  the  opinion 
of  the  court : 

The  relator,  Charles  R  Miller,  aDplieil 
for  a  peremptorj  mandamus  a^inst  tne  re- 
spondent. Green  B.  Raum,  Commissioner 
of  Pensions,  to  command  him  to  reissue  Uie 
relator's  pension  certificate,  with  the  rates 
of  $25  per  month  from  June  6,  1866;  $81.25 
per  month  from  June  4,  1872 ;  $50  per  month 
irom  June  4,  1874 ;  and  $72  per  month  ht>m 
June  17, 1878 ;  and  to  allow  him  the  monthly 
difference  between  these  sums  and  what  had 
been  allowed  him.  From  the  statemento  of 
the  petition  it  appears  that  the  sums  here* 
tofore  allowed  to  the  relator  by  way  of  pen* 
sion  have  been  $8  per  month  from  the  date 
of  his  discharge  from  military  service,  August 
27,  1865;  $15  per  month  from  June  6.  1866; 
$18  per  month  from  June  4,  1872;  $24  per 
monm  from  November  28,  1881;  $80  per 
month  from  March  8,  1888 ;  and  $50  per  month 
from  January  14,  1885. 

The  injuries  of  which  the  relator  complains 
are  anchylosis,  or  rigidity,  of  the  spinal 
colunm,  and  of  the  left  leg,  resulting  from 
wounds  received  in  the  service,  and  making 
him  nearly  helpless,  so  as  to  require,  as  he 
alleges,  the  regular  personal  aid  and  attend- 
ance of  another  person. 

After  repeated  applications  for  an  increase 
of  his  pension,  in  which  he  succeeded  in 
getting  only  $80  per  month  from  March  8, 
1883,  under  the  Act  of  that  date,  he  finally 
applied  from  the  Conunissioner  of  Pensions 
to  the  Secretary  of  the  Interior,  who  rendered 
a  decision  on  the  6th  of  February,  1885,  di- 
rected to  the  Conunissioner,  and  declaring, 
amongst  other  Uiings,  that  "the  pensioner  is 
greatly  disabled ;  and  it  is  evident  from  the 
papers  in  his  case  that  he  is  utterly  unable 
to  do  any  manual  labor,  and  is  therefore  en- 
titled to  $80  per  month  under  the  Act  of 
March  8,  188^,  which  has  been  allowed  him 
by  your  office."  On  a  reconsideration  of  the 
case,  a  further  decision  was  made  on  the  12th 
of  February,  1886,  in  which  Um  Secretaiy 
said: 


[201] 


''Since  the  departmental  decision  above 
ferred  to  the  papers  in  the  claim  have  been 
carefully  reconaidered  by  the  Department  and 
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SUFBBMB  COXTBT  OT  THB  UnTTBD  StATBI. 


Oct.  Tbbh 


1^  The  ezduslTe  jurMlotlon  girea  by  such  Act  to 
the  latter  court  doeft  not  embraoe  offeDses  pun- 
ishable b7  Imprisonment  In  a  penitentiary. 

ti  Such  offenses  must  be  prooeededagaiDBt  by  pre- 
sentment or  indictment  of  a  irrand  jury;  such 

Act  did  not  give  such  court  power  to  call  a  grand 
jury. 

4.  It  is  only  where  a  person  convicted  of  an  of- 
fense against  the  United  States  is  sentenced  to 
imprisonment  for  a  longer  period  than  one  year 
that  the  sentence  can  be  executed  by  confinement 
in  a  penitentiary. 

Bb   Where  the  sentences  of  imprisonment  on  two 
convictions  were,  one  for  one  year,  and  the  other 
for  six  months,  the  orders  directing  the  sentences 
to  be  executed  in  a  penitentiary  are  void. 
[No.  4,  Original.] 

SubmitUd  Apr,  S,  1890,  Decided  Apr,  t8, 1890, 

UPON  return  to  rule  to  show  cause  by  the 
warden  of  the  state  penitentiary  at  Col- 
umbus, Ohio,  why  a  writ  of  habeas  corpus 
should  not  be  issued  upon  the  application  of 
the  petitioner,  Ed.  Mills,  who  is  imprisoned 
there.     Writ  of  habeas  eorptu  granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thos.  Marciim  for  the  prisoner. 

Mr,  Wm.  Am'M.mMvjt  Ametant  Aity-Cfen,, 
for  the  United  States. 


Mr,  Jtutiee  Harlan  delivered  the  opinion 
of  the  court: 

This  is  an  original  application  to  this 
court  for  a  writ  of  habeas  corpus.  Leave  to 
file  the  petition  having  been  given,  a  rule 
was  granted  against  the  warden  of  the  state 
penitentiary  at  Columbus,  Ohio,  in  which 
Uie  petitioner  was  imprisoned,  requiring  him 
[264]  to  show  cause  why  the  writ  should  not  be 
issued.  The  return  to  that  rule  shows  that 
the  petitioner  was  received  by  the  respondent, 
August  1,  1889,  from  the  marshal  of  the 
United  States  for  the  Western  District  of 
Arkansas,  pursuant  to  a  judgment  of  the 
District  Court  of  the  United  States  for  that 
District,  sentencing  the  prisoner  to  confine- 
ment in  that  penitentiary. 

It  appears  that  the  prisoner  was  charged 
by  indictment  in  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Arkimsas  with  the  offense  of  having,  on  the 
7th  day  of  July,  1889,  ••at  the  Creek  Nation, 
in  the  Indian  country,"  within  that  district 
unlawfully  engaged  in  and  carried  on  the 
business  of  a  retail  liquor  dealer  without 
havingfirst  paid  the  special  tax  required  by 
law.  The  indictment  was  based  upon  section 
82^  of  the  Revised  Statutes,  providing  that 
**  every  person  who  carries  od  the  business  of 
a  .  .  .  retail  liquor  dealer,  .  .  .  without 
havinff  paid  the  special  tax  as  required  by 
law,  snail,  for  every  such  offense,  be  fined  not 
less  than  one  thousand  dollars  nor  more  than 
five  thousand  dollars,  and  be  imprisoned  not 
less  than  six  months  nor  more  than  two  years. " 
Upon  a  plea  of  ciiilty,  the  court  adjudged 
tbk%  the  accused  be  imprisoned  in  the  Ohio 
state  penitentiary,  at  Columbus,  for  the  term 
and  period  of  one  year,  and  pav  to  the  United 
States  a  fine  of  one  hundred  dollars,  and  its 
costs  in  the  prosecution  expended. 

It  alto  appears  that  the  petitioner  was 
charged  by  Indictment  in  the  same  court 
with  the  offense  of  having  on  the  7th  of  July, 
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1889,  ^'at  the  Creek  Nation,  in  the  Indian 
country,"  unlawfully  introduced  into  that 
country,  in  said  dismct,  spirituous  liquors, 
to  wit,  one  gallon  of  whiskey.  That  indict- 
ment was  based  upon  section  2189  of  the  Re- 
vised Statutes,  providing:  ''No  ardent 
spirits  shall  be  introduced,  under  any  pre- 
tense, into  the  Indian  country.  ,  Every  person 
who  sells,  exchanges,  gives,  barters  or  dis- 

Eoses  of  anv  spirituous  liquor  or  wine  to  any 
adian  imder  the  charge  of  any  Indian  su- 
perintendent or  agent,  or  introduces  or  at- 
tempts to  introduce  any  spirituous  liquor  or 
wine  into  the  Indian  country,  shall  he  pun- 
ishable by  imprisonment  for  not  more  than 
two  years,  and  by  a  fine  of  not  more  than 
three  hundred  dollars.''  19  Stat.  244,  chap. 
69 ;  Rev.  Stat.  Sup.  2d9,  par.  48.  Upon  a 
plea  of  guilty,  it  was  adjudged  that  the  ac- 
cused be  imprisoned  in  the  same  penitentiary 
for  the  period  of  six  months,  and  pay  to  the 
government  a  fine  of  fifty  dollars,  together 
with  its  costs;  also,  that  this  term  of  im- 
prisonment commence  and  date  from  tbe  ex- 
Eiration  of  the  term  of  one  year  for  which 
e  was  sentenced  in  the  other  case. 
The  petition  for  the  writ  of  habeas  corpus 
proceeds  upon  the  ground  that  the  court 
which  passed  the  above  sentences  was  with- 
out jurisdiction  of  the  offenses  charged,  and 
that  sole  and  exclusive  jurisdiction  thereof 
was  in  the  court  established  hy  the  Act  of 
Congress,  passed  March  1,  1889,  entitled, 
''An  Act  to  Establish  a  United  States  Court 
in  the  Indian  Territory,  and  for  Other  Pur- 
poses. **  25  Stat.  788,  chap.  888.  This  ques- 
tion will  be  first  examine. 

As  tl\e  country  lying  west  of  Missouri  and 
Arkansas  known  as  the  Indian  Territory  was 
within  the  Western  District  of  Arkansas 
when  the  above  Act  of  March  1,  1889,   was 

gassed,  and  as  the  district  courts  have  iuris- 
iction  of  all  crimes  and  offenses  cognizable 
under  the  authority  of  the  United  States,  and 
committed  within  their  respective  districts 
(Rev.  Stat.  §§  588,  568) ,  it  cannot  be  disputed 
that  the  court  below  had  jurisdiction  of  the 
offenses  charged  against  the  petitioner,  unless 
its  jurisdiction  was  taken  awav  by  the  Act 
establishing  a  court  in  the  Indian  Territory. 
That  Act  establishes  "a  United  States  court* 
with  jurisdiction  extending  over  the  Indian 
Territory,  bounded  on  the  north  by  Kansas, 
on  the  east  bv  Missouri  and  A  rkansas,  on  the 
south  by  Texas  and  on  the  west  bv  Texas  and 
the  Territory  of  New  Mexico.  Its  criminal 
jurisdiction  is  thus  declared  in  the  fifth  sec- 
tion of  the  Act:  "That  the  court  hereby 
established  shall  have  exclusive  original 
jurisdiction  over  all  offenses  against  the  laws 
of  the  United  States  committed  within  the 
Indian  Territory  as  in  this  Act  defined,  not 
punishable  by  death  or  by  imprisonment  at 
hard  labor.  **  As  the  offenses  charged  against 
the  petitioner  were  offenses  against  the  United 
States,  and  were  committed  in  the  Indian 
Territory,  the  question  as  to  the  iurisdiction 
of  the  court  established  by  this  Act  depends 
upon  th^  meaning  that  may  be  given  to  the 
words  "punishable  ...  by  imprison- 
ment at  hard  labor.*  There  are  offenses 
against  the  United  States  for  which  the  stat- 
ute, in  terms,  prescribes  punishment  by  im- 
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refused  to  carry  out  the  decision  of  the  Sec- 
retary of  the  Ulterior ;  and  we  held  that  the 
court  below  ought  at  least  to  have  granted 
the  relator  a  rule  to  show  cause  why  a  man- 
damus should  not  issue.  The  relator  there- 
upon filed  a  new  petition,  being  the  petition 
In  the  present  case,  and  the  court  below,  in 
obedience  to  our  decision,  granted  a  rule  to 
show  cause,  which  the  Commissioner  an- 
swered, as  before  stated.  He  afterwards 
ama&ded  his  answer  by  annexing  thereto,  as 
part  thereof,  a  copr  of  the  several  decisions 
of  the  Secretary  oi  the  Interior,  made  on  the 

\}  6tb  and  12th  of  February,  1865,  and  a  subse- 
quent decision  by  the  assistant  secretary, 
made  on  the  88th  of  July,  1886,  confirming 
the  action  of  the  Pension  Bureau. 

With  the  additional  facts  before  us  which 
are  now  presented  by  these  documents,  in 
connection  with  the  answer  of  the  Commis- 
sioner, we  are  satisfied  that  there  was  no 
failure  to  comply  with  or  to  carry  out  the 
decision  of  the  Secretary.  That  decision  was 
not  that  the  relator  was  entitled  to  $72  per 
m<mth  from  June  17,  1878,  and  to  the  other 
rates  for  other  dat^  as  claimed  by  him; 
but  taking  the  Secretary's  two  rescripts  of 
February  6  and  February  12,  1855,  together, 
the  decision  b^  the  first  was,  that  the  relator 
hod  been  receiving  all  that  he  was  entitled 
to  under  the  law,  except  from  June  4, 18^, 
the  date  his  pension  was  reduced  from  $24 
per  month  to  $18  per  month ;  that  he  should 
be  allowed  the  difference  between  those 
amounts ;  and  that  he  was  entitled  to  $80  per 
month  under  the  Act  of  March  8,  18& ;  and 
by  tlio  second  rescript,  the  decision  was  that 
the  relator  came  under  the  meaning  of  the 
law  ^[ranting  pensions  to  those  persons  who 
require  regular  aid  and  attendance.  This 
was  all  (which  is  material)  that  the  Secre- 
tary decided.  And  this  decision  was  fully 
carried  out  as  the  Commissioner  understood 
the  law  applicable  to  it.  He  issued  a  new 
certificate  to  the  relator  at  $24  per  month 
from  4th  June,  1882,  and  at  an  increase  of 
$30  per  month  from  March  8,  1888,  and  at 
$50  per  month  from  14th  of  January,  1885, 
the  latter  date  being  the  date  of  Uie  last 
medical  examination  of  the  relator. 

The  new  certificate  follows  the  Secretary's 
decision  specifically  except  in  re^urd  to  the 
last  item,  that  of  $50  per  month  from  14th 
January,  1885.  This  item  was  allowed  as 
the  supfKMed  proper  rate  due  to  the  relator's 
condition  as  expressed  in  the  concluding  part 
of  the  Secretary's  decision,  namely,  that  he 
**  came  under  the  meaning  of  the  law  grant- 
ing pensions  to  those  persons  who  require 
regular  aid  and  attendance.  **  The  Secretary 
did  not  decide  what  the  proper  rate  for  that 
condition  was ;  but  left  it  to  be  decided  by 
the  Commissioner  under  the  laws  then  in 
force.  The  latter,  by  his  construction  of  the 
law,  rated  the  pension  at  $50  per  montJi 
from  the  last  medical  examination.    As  be- 

8]  fore  stated,  he  considered  the  Act  of  June 
18, 1880,  as  not  applying  to  the  case,  because 
the  relator  was  not  then  in  receipt  of  <a  pen- 
sion of  $50  per  month ;  and  he  evidently 
regarded  the  case  as  coming  within  the  terms 
of  the  previous  Act  of  June  18, 1874  (18  Stat. 
78;  Bey.  Stat  g  4688),  by  which  it  was  de- 
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clared  that  *'all  persons  who,  while  in  th* 
military  or  naval  service  of  the  United  States, 
and  in  the  line  of  duty,  shall  have  been  so 
permanently  and  totally  disabled  as  to  re- 
quire  the  regular  personal  aid  and  attend- 
ance of  anouier  person,  by  the  loss  of  the 
sight  of  both  eyes,  or  by  the  loss  of  the  si^ht 
of  one  eye,  the  sight  of  the  other  having 
been  previously  lost ;  or  by  the  loss  of  both 
hands,  or  by  the  loss  of  ]t)oth  feel  or  by  any 
other  injury  resulting  in  total  and  permanent 
helplessness,  shall  be  entitled  to  a  pension 
of  fifty  dollars  per  month.* 

But,  whatever  may  have  been  the  grounds 
on  which  the  Commissioner  based  his  con- 
clusioii,  it  is  clear  that  the  decision  of  the 
Secretary  left  the  matter  open ;  that  he  only 
decided  that  the  relator  came  **  under  the 
meaning  of  the  law  granting  pensions  to 
those  persons  who  require  regular  aid  and 
attendance,**  and  that  the  Commissioner  ac- 

Siiesced  in  this  decision,  and  rated  the  pen- 
on  at  $50  upon  the  basis  of  it. 

The  relator,  not  being  satisfied  with  this 
action  of  the  Commissioner,  again  appealed 
to  the  Secretary  of  the  Interior,  and  tne  de- 
cision of  the  assistant  secretary  (Hawkins) 
dated  July  28,  1886,  was  as  follows :  "  After 
a  careful  consideration  of  all  the  papers  in 
this  case,  the  Department  is  of  opinion  that 
there  is  nothing  in  the  evidence  to  show  that 
Mr.  Miller  has  been  entitled  to  a  higher  rate 
of  pension  than  that  allowed  bv  your  office.* 

'nie  making  of  the  rate  of  $50  per  month 
to  conunence  from  January  14, 1885,  the  date 
of  the  last  medical  examination  of  the  re- 
lator, by  which  his  condition  of  total  and 
permanent  disability  was  finally  established, 
was  based  on  section  4698^  of  the  Revised 
Statutes,  which  declares  that  **  except  in  cases 
of  permanent  specific  disabilities,  no  in- 
crease of  pension  shall  be  allowed  to  com- 
mence prior  to  the  date  of  the  examining 
sureeon's  certificate  establishing  the  same, 
made  under  the  pending  claim  for  increase 
.  .  .  subject  to  the  approval  of  the  Com- 
missioner 01  Pensions." 

But  enough  has  been  said  to  show  that  the 
allegation  is  unfoimded  on  which  the  appli- 
cation for  mandamus  was  based,  namely,  the 
allegation  that  the  Commissioner  of  Pensions 
refused  to  obey  Uie  decision  of  the  Secretary 
of  the  Inttf  lor. 

TheJudgtnerU  ii  th&rtfcre  c^fflrfMtL 


Eb  Parte:         © 

In  the  Matter  of  ED.  MILLS,  Petitioner. 

(See  8i  0.  Beporter*8  ed.  SOa^m.! 

Jwri9dieHan  qf  United  States  Diitriet  Court  for 

Weetem  Arkanea^— United  Statee  (hurt  in 

Indian    Territory ^     iwriedieHon    of—^and 

Jury—4mprie(mfnent  inpenitentiarjf—eentenee 

cwr  one  yea/r—wid  eenteneee, 

h  Thejurisdlotton  of  the  United  States  Dlstrlot 
Coart  for  the  Western  District  of  Arkansas  over 
offenses  pnniflbable  by  imprisonment  in  a  peni- 
tentiary, is  not  affected  by  the  Act  of  March  U 
1S89,  oreatinir  a  United  States  court  in  the  Indian 
Territory,  which  is  in  that  dlstrlot. 
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SUFBKMB  COUBT  OV  THE  UhITED  STATBt. 


Oct.  Tbbm, 


upon  tlM  queitioD  of  the  jurisdiction  of  the 
District  Court  of  the  United  States  for  the 
Western  District  of  Arkansas  of  the  offenses 
with  which  the  petitioner  was  charged,  it 
would  be  denied.    But  the  petition  allo^ 

thai  his  detention  in  the  penitentiary,  unaer 

CM91     the  aboFe  sentences,  is  contrary  to  the  laws 
of  the  United  States.    It  is  our  duty  to  in- 

2uire  whether  or  not  that  point  be  well  taken. 
I  it  appears  on  the  face  of  the  papers  that, 
aptft  from  any  Question  as  to  whetlicr  the 
court  below,  or  the  United  States  court  es- 
tablished in  the  Indian  Territory  by  the  Act 
of  Majrch  1,  1889,  had  exclusive  original 
Jurisdiction  of  the  offenses  with  which  the 
petitioner  was  charged,  his  detention  in  a 
penitentiary  is  in  Violation  of  the  laws  of 
the  United  States,  he  is  entitled  to  be  dis- 
charged frt)m  the  custody  of  the  warden  of 
that  institution.  Ex  parte  BoyaU,  117  U.  8. 
241,  848  [29:  868,  870]. 

It  is  provided  by  section  5541  of  the  Re- 
vised Statutes  that  "  in  ever^  case  where  any 
person  convicted  of  any  offense  against  the 
United  States  is  sentenced  to  imprisonment 
for  a  period  longer  than  one  year,  the  court 
by  which  the  sentence  is  passed  may  order 
the  same  to  be  executed  in  any  state  jail  or 
penitentiary  within  the  district  or  State 
where  such  court  is  held,  the  use  of  which 
lail  or  penitentiary  It  allowed  by  the  Legis- 
lature of  the  State  for  that  purpose  ;**  by 
section  5540,  that  "all  persons  who  have 
been,  m  who  may  hereafter  be,  convicted  of 
crime  by  any  court  of  the  United  States 
whose  punishment  is  imprisonment  in  a  dis- 
trict m  Territory  where,  at  the  time  of  con- 
viction, or  at  any  time  during  the  term  of 
imprisonment,  there  may  be  no  penitentiary 
or  jail  suitable  for  the  confinement  of  con- 
victs, or  available  therefor,  shall  be  confined 
during  the  term  for  which  they  may  have 
been  or  may  be  sentenced,  or  durine  Uie  res- 
idue of  said  term,  in  some  suitable  jail  or 
penitentiary  in  a  convenient  State  or  Terri- 
tory, to  be  designated  by  the  Attorney-Gen- 
eral ;**  and  by  section  5547,  that  **  the  At- 
torney-General shall  contract  with  the  man- 
agers or  proper  authorities  having  control  of 
such  prisoners,  for  the  imprisonment,  sub- 
sistence and  proper  emplojmient  of  them, 
and  shall  give  the  court  having  jurisdiction 
of  such  offenses  notice  of  the  jail  or  peni- 
tentiary where  such  prisoners  will  be  con- 
fined." 

Assuming  that  the  penitentiary  at  Colum- 
C(S701  bus,  Ohio,  has  been  designatea  as  one  in 
which  a  judgment  of  the  court  below,  sen- 
tencing to  imprisonment  a  person  found 
guiltv  of  an  offense  against  the  United  States, 
may  be  executed,  whenever  the  sentence  is 
one  that  may  be  ordered  to  be  executed  in  a 
state  prison  or  penitentiary,  we  are  of  opin- 
ion that  the  sentences  undfer  which  tiie  peti- 
tioner was  committed  to  that  institution  are 
not  of  that  class.  A  sentence  simply  of 
^  imprisonment,  *  in  the  case  of  a  person  con- 
victed of  an  offense  against  the  United  States 
—where  the  statute  prescribing  Uia  punish- 
ment does  not  require  that  the  accused  shall 
be  confined  in  a  penitentiary— cannot  be  exe- 
cuted by  confinement  in  a  penitentiary,  ex- 
cept in  cases  in  which  the  sentence  ia  *'for 
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a  period  longer  than  one  year.*  In  neither 
of  the  cases  against  the  accused  was  he  sen- 
tenced to  imprisonment  for  a  period  longer 
than  one  year.  In  one  case,  tne  imprison- 
ment was  "for  the  term  and  period  of  one 
year ;"  in  the  other,  "for  the  term  and  period 
of  six  months.**  There  is,  consequently,  no 
escape  from  the  conclusion  that  the  judg- 
ment of  the  court  sentencing  the  petitioner 
to  imprisonment  in  a  penitentiary,  in  one 
case  for  a  year  and  in  the  other  for  six 
months,  was  in  violation  of  the  statutes  of 
the  United  States.  The  court  below  waa 
without  jurisdiction  to  pass  any  such  sen- 
tences, and  the  orders  directing  the  sentences 
of  imprisonment  to  be  executed  in  a  peni- 
tentiary are  void.  This  is  not  a  case  of  mere 
error,  but  one  in  which  the  court  below 
transcended  its  powers.  JSr  parte  Lange^ 
85  U.  S.  18  Wall.  168,  176  [21 :  872,  878]  ; 
Ek  parte  Parke,  98  U.  S.  18,  28  [23 :  787. 
788]  ;  Ek  parte  Virginia,  100  U.  S.  839,  848 
[25 :  676,  678]  ;  m  parte  Eowland,  104  U. 
S.  604,  612  [26 :  861,  864]  ;  Be  Cvy,  127  U. 
S.  781,  788  [82 :  274,  Si75]  ;  Bane  NHUen. 
Petitumer,  181  U.  S.  176,  1&  [83:  118,  120]. 

Such  is  the  effect  of  section  5541,  which 
is,  in  part,  and  without  substantial  change, 
a  reproduction  of  the  third  section  of  tlia 
Act  of  March  8, 1865,  entitled  "An  Act  Reg- 
ulating Proceedings  in  Criminal  Cases,  and 
for  Other  Purposes.**  18  Stat.  500,  chap.  86. 
That  section  provides:  "That  in  every  case 
where  any  person  convicted  of  any  offense 
against  the  United  States  idiall  be  sentenced 
to  imprisonment  for  a  period  longer  than  one 
year,  it  shall  be  lawful  for  the  court  by 
which  the  sentence  is  passed  to  order  the 
same  to  be  executed  in  any  state  prison  or 
penitentiary  within  the  district  or  State 
where  such  court  is  held  the  use  of  which 
prison  or  penitentiary  is  allowed  by  the  Leg- 
islature of  audi  State  for  such  purposes; 
and  the  expenses  attendant  upon  the  exe- 
cution of  such  sentence  shall  be  paid  by  the 
United  States.**  The  words  "state  jail**  in 
section  5541,  and  "state  prison**  in  the  Act 
of  1865,  mean  the  same  thing. 

For  the  reasons  stated,  we  are  of  opinion 
that  the  detention  of  the  petitioner  by  the 
respondent,  the  warden  of  the  penitentiary  at 
Columbus,  Ohio,  is  in  violation  of  the  laws 
of  the  United  States.  The  rule  is  therefore 
made  absolute. 

The  petitioner  it  entitled  to  the  wrii  qf  haJbeae 
eorpui, 

SALT.IE  D.  HARTRANPT,  Adm'x  of  Jomt 

F.  Hartranft,  Deceased,  late  CoMector 

cd  Customs  for  District  or  Phii.a- 

DELPHiA,  Flff,  in  Err., 

e. 

CHARLES  H.  METER  bt  al. 

0eo  8.  OL  Beporter*8  ed.  07-280.) 

IkUif  on  matelasee  eloth, 

Ifatelane  olotb,  compoted  of  illk,  cotton  and  wool, 
dlkbelDff  the  oomponent  material  of  chief  value, 

Nora.— ^t  to  action  to  recover  hack  dutiet  paid 
fmdervroUst;  prote9t^1unofnade,andU»eifeet^—eoe 
note  to  Qreely  v.  Thompson,  18: 807. 

in  V.  & 
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Oumui.  Tnvn  Co.  t.  Qbamt  LocoMormi  Wobki. 
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"And  H  It  further  ordered  and  decreed 
thftt  the  laid  several  amounta,  with  interest 
thereon  at  the  rate  of  six  per  cent  from  the 
1st  day  of  December,  1888,  shall  be  a  charge 
upon  the  earnings,  income  and  all  the  prop- 
erty of  the  said  Toledo,  Cincinnati  and  St. 
Louis  Railroad  Ck)mpany,  and  especially  of 
the  said  diyision,  prior  to  the  first-mortgage 
or  other  bonded  debt  of  said  railroad  or  said 
division  thereof,  and  any  balance  of  said 
■everal  amounts  remaining  unpaid  at  the  date 
of  the  foreclosure  and  sale  of  said  railrcwd  or 
nid  division  shall  be  a  first  lien  thereon  and 
the  nid  tale  shall  be  made  subject  there- 
to." 

Upon  the  7th  day  of  March,  A.  D.  1884* 
the  same  being  one  of  the  days  of  the  February 
Term,  1884,  of  the  court,  these  orders  were 
suspended  by  an  order  of  court,  the  petitioner 
objecting. 

On  the  15th  day  of  March,  A.  D.  1884, 
.  the  Central  Trust  Company  filed  its  petition 
in  the  cause,  which  it  prayed  might  be  taken 
as  an  answer  to  the  intervening  petition  of 
Grant,  and  also  as  a  petition  for  rehearing 
and  review  of  the  orders  of  December  22, 
1888,  which  it  further  asked  should  be  an- 
nulled and  set  aside. 

On  the  lOlh  day  of  April,  of  the  April 
Term,  1884,  an  order  was  entered  in  the  cir- 
cuit court  as  follows: 

''This  day  this  cause  came  on  further  to 
be  heard  upon  the  intervening  petition  of  R 
Suydam  Grant,  filed  in  this  cause  October 
27,  1888,  and  the  court,  being  fully  advised 
in  the  premises,  does  order,  adjudge  and  de- 
cree as  follows,  to  wit : 

**  The  court  finds  that  the  two  decrees  herein 
made  and  entered  upon  said  intervening  pe- 
tition on  the  22d  day  of  December,  A.  D. 
19B8,  were  entered  without  notice  to  the  com- 
plainant herein  and  without  proof ;  that  the 
said  decrees  are  erroneous  ana  unjust  to  the 
fSlS]  bondholders  for  whom  said  complainant  is 
trustee ;  that  said  decrees  are  not  authorized 
by  the  pleadings,  and  are  based  upon  a  mis- 
recital  of  the  facts,  as  evidenced  by  the  record 
of  this  cause. 

"That  said  decrees  were  authorized  by  the 
court  without  examination  in  the  erroneous 
belief,  entertained  at  the  time,  that  all  the 
parties  in  interest  had  assented  to  said  decrees, 
and  that  the  parties  adversely  interested  ac- 

anired  no  knowledge  of  the  allowance  of  said 
ecrees  until  about  the  24th  day  of  February, 
A.  D.  1^4,  and  after  the  adjournment  of  the 
term  of  court  at  which  the  same  were  entered. 

"And  thereupon  it  is  by  tlie  court,  of  its 
Ofwn  motion,  ordered,  adjudged  and  decreed 
that  tibe  said  decrees  be,  and  they  are  hereby, 
annulled,  set  aaide  and  held  for  naught. 

"And  the  court,  coming  now  to  determine 
the  question  arising  upon  the  said  interven- 
ing petition  of  R  Suydam  Grant,  does  order, 
adjudge  uid  decree  as  follows,  to  wit : 

'^Tliat  the  relief  prayed  for  in  the  said  in- 
tervening petition  M,  and  it  is  hereby,  denied 
except  as  hereinafter  provided. 

"And  the  court  does  further  find  that  the 
said  petitioner  is  entitled  to  fair  compensation 
for  tne  use  of  said  rolling  stock  described  in 
his  said  intervening  petition  by  tlie  receiver 
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of  this  cause  upon  the  railroad  of  the  Cin- 
cinnati Northern  Railway  Company,  defend* 
ant  herein,  and  for  any  dEeterioration  by  rea- 
son of  such  use. 

"But  the  court  defers  the  determination  of 
the  amount  of  such  compensation  until  the 
coming  in  of  the  report  thereon  of  the  master 
appointed  in  this  cause  on  the  6th  day  of 
April,  A.  D.  1884. 

"And  the  court  does  further  find  that  the 
said  petitioner  is  entitled  to  take  and  repos- 
sess himself  of  his  said  rolling  stock,  wher- 
ever the  same  may  be  found,  in  the  possession 
of  the  receiver  appointed  in  this  cause,  or  of 
the  receiver  appointed  in  causes  No.  8576, 
8577,  8578  and  8570  in  this  court. 

"And  leave  is  hereby  granted  to  said  peti- 
tioner to  apply  at  any  time  to  this  court  for 
any  additional  orders  that  may  be  necessary 
in  that  behalf. 

"And  the  said  R.  Suydam  Grant  applied 
for  leave  to  answer  the  petition  of  the  com- 
plainant, the  Central  Irust  Company,  filed 
March  15,  1884,  and  to  support  nis  answer 
by  affidavits  or  other  proof,  and  the  court, 
entertaining  the  opinion  that  the  answer  and 
aflldavits  proposed  are,  bv  the  force  of  the 
foregoing  decree,  rendered  unnecessary,  de- 
clined to  grant  the  leave  asked  and  refused 
to  permit  an  answer  to  said  petition  for  re- 
hearing, on  affidavits  or  other  proof  in  sup- 
port thereof,  to  be  filed ;  and  uereupim  the 
intervening  petitioner,  R  Suydam  Grant,  in 
open  court,  prayed  an  appeal  from  the  fore- 
going decree,  which  is  disallowed  by  the 
court." 

Two  like  orders,  mutaUi  mutandii,  were 
entered  in  case  8578  on  the  petition  of  the 
Grant  Locomotive  Works  ana  the  American 
Loan  and  Trust  Company,  December  22, 
1888,  and  were  suspended  March  7,  1884,  and 
set  aside  April  10,  1884,  by  similar  orders 
to  those  in  No.  8554. 

In  June,  1884,  the  southeastern  division  of 
the  Toledo,  Cincinnati  and  St.  Louis  Railroad 
Company  was  sold  under  a  decree  of  fore- 
closure, whidi  sale  was  reported  and  con- 
firmed July  18,  1884.  The  Cincinnati  north- 
em  division  of  the  said  railroad  was  sold 
under  a  decree  of  foreclosure  and  the  sale 
confirmed  by  order  made  on  July  9,  1884. 
Tlie  decree  for  the  sale  of  the  Routhcnstcrn 
division  provided  that  unless  the  railroad 
company  defendant  should  within  ten  day  a 
pay  into  court  the  amount  of  interest  in  arrear 
and  the  sum  of  $20,000  to  be  applied  to  the 
payment  of  costs  and  expenses,  including  the 
receiver's  indebtedness,  then  the  property 
should  be  sold,  and  that  upon  the  sale  not 
less  than  $20,000  should  be  paid  in  cash  and 
such  further  portions  of  the  purchase  price- 
should  be  paid  in  cash  as  the  court  should 
from  time  to  time  direct,  to  meet  other  claim* 
which  the  court  should  adjudge  to  be  prior 
to  the  first  mortgage,  the  court  reserving  the 
right  to  resell  m  case  of  failure  to  comply 
with  any  order  in  that  regard ;  and  that  the 
balance  of  the  purchase  money  should  be 
paid  either  in  cash  or  bonds  tsken  at  their 
net  value  under  the  decree.  The  fund  arising 
from  the  sale  was  directed  to  be  applied  to  the 
payment :  Ist,  of  costs,  fees  and  expenses  of 
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8UFBEJiE  COUBT  OV  THS   UhITBD  STATBS. 


Oot.Tbbm, 


UNITED  STATES,  T%f,  in  Err., 
JOHN  D.  SANBORN. 


JOHN  D.  SANBORN,  Plff,  in  Err.. 

UNITED  STATES. 

<8ee  8.  0.  Beportor*8  ed.  271-ttD 

Beeovering  moneyi  paid — inUreit,  when  mth- 
hddr—lacheB—cosUt  what  reeaverdbU  by  govern- 
tncfU, 

X,  Where  a  contract  was  made  by  the  Secretary  of 
the  Treasury,  under  Act  of  May  8, 1872,  to  pay  a 
person  a  percentage  for  assisting  the  officers  of 
the  government  in  recoyerlng  moneys  due  from 
ooe  therein  named  to  the  government  for  taxes, 
and  the  Secretary  afterwards  paid  svch  person 
the  agreed  percentage  on  the  ooHection  of  such 
tax,  induced  by  his  representation  that  the  col- 
lection was  made  by  him,  the  government  may 
recover  back  the  money  so  paid,  if  such  repre- 
sentation was  false,  and  if  the  person  receiving 
the  same  performed  no  services  in  the  matter,  and 
the  person  pajring  the  taxes  had  made  no  effort  to 
evade  their  payment. 

%  Where  interest  Is  recoverable  not  as  a  part  of 
the  contract,  but  by  way  of  damages.  If  the  plain- 
tiff has  been  guilty  of  laches  In  unreasonably  de- 
laying the  prosecution  of  his  daim,  it  may  be 
properly  withheld. 

ti  The  same  rule  applies  to  the  government  when 
it  has  long  delayed  an  assertion  of  its  rights,  with- 
out reason  or  excuse  for  the  delay,  especially 
when  it  does  not  appear  that  the  defendant  has 
earned  interest  upon  the  money  Improperly  re- 
ceived by  him. 

4.  The  United  States  is  entitled,  as  eofts,  on  recov- 
ery against  a  defendant,  to  the  sums  paid  for 
actual  and  necesBary  expenses  of  clerks  of  a  de- 
partment, in  going  to  and  returning  from  and  in 
attending  the  court,  by  direction  of  the  govern- 
ment, as  witnesses  in  its  behalf. 

%,  Hfo  auditing  of  such  expenses  Is  required;  they 
are  to  be  taxed  as  costs. 

[Nos.  224,  225.1 

Argued  Maur.  Ml,  1890.   Decided  Apr.  £8, 1890. 

Pr  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachu- 
setts to  review  a  judgment  in  favor  of  the 
United  States  in  an  action  to  recover  moneys 
wrongfully  received  by  defendant  from  the 
government.  Bevereed,  with  directione  to  enter 
fudgment  for  the  principal  eum  with  intereet 
from  the  commencement  of  the  action^  and  for 
totte  as  indicated  in  the  opinion. 

The  facta  are  stated  in  the  opinion. 

Meetre.  Be^J.  F.  Bntler  and  O.  D.  Bar- 
rett for  Sanborn. 

Mr.  Alphoiigo  Hartf  Solicitor  of  Internal 
Revenue,  tor  the  United  States. 

Mr.  JiuUee  Harlan  delivered  the  opinion 
of  the  court : 

These  are  writs  of  error  from  the  same 
Judgment.    The  action  was  brought  by  the 

JUvtm.—Whmmmie^  wrofH/fvXIy  and  iKtgaBy  ex- 
rntUA  moy  hs  rssoesrsd  back.  Bee  note  to  Bank  of 
U.  tiT.  Bank  of  Washington,  8:  Mt. 

Am  to  euMemtareeomrhaehdMUee  paid  under  pn^' 
Isrtt  sea  Mois  to  Oreely  V.  Thempson,  18: 8B8. 

AMtaieiieretlt^tiken  racoesrobto  otdamoiiet  or  on 
«ioiisVi  aoaiMis  to  Baaad  v.  WIster,  6e  717. 
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United  States  October  15,  1888,  to  recovei 
from  John  D.  SanLom  the  sum  of  $7,884, 
on  account  of  moneys  alleged  to  have  been 
received  by  him  from  the  government  with- 
out authority  of  law  and  without  right  there- 
to, .with  interest  on  th^it  simi  from  August 
16,  1878.  A  jury  was  'waived  by  the  written 
stipulation  of  the  parties  and  the  case  was 
tried  by  the  court,  which  made  a  special 
finding  of  facts  and  of  law. 

It  was  provided  by  an  Act  of  Congress, 
approved  May  8,  1872,  making  appropri- 
ations for  the  legislative,  executive  and  ju- 
dicial expenses  of  the  government  for  the 
fiscal  year  ending  June  80,  1878,  that  "the 
Secretary  of  the  Treasury  shall  have  powei 
to  employ  not  more  thui  three  persons  to 
assist  the  proper  officers  of  the  government 
in  discovering  and  collecting  any  money  be- 
longing to  the  United  States,  whenever  the 
same  shall  be  withheld  by  any  person  or 
corporation,  upon  such  terms  and  conditions 
as  he  shall  deem  best  for  the  interests  of  the 
United  States ;  but  no  compensation  shall  be 
paid  to  such  persons  except  out  of  the  money 
and  property  so  secured ;  and  no  person  gha,u 
be  employed  under  the  provisions  of  this 
clause  who  shall  not  have  lully  set  forth  in 
a  written  statement,  under  oath,  addressed  to 
the  Secretary  of  the  Treasury,  the  character 
of  the  claim  out  of  whidi  he  proposes  to  re- 
cover, or  assist  in  recovering,  moneys  for  the 
United  States,  the  laws  by  the  violation  of 
which  the  same  have  been  withheld,  and  the 
name  of  the  person,  firm  or  corporation  hav- 
ing thus  withheld  such  moneys."  17  Stat. 
69,  chap.  140. 

On  the  16th  day  of  July,  1872,  Sanborn 
sent  to  the  Secretary  of  the  Treasury  a  com- 
munication, verified  by  his  oath,  submitting 
a  statement  under  the  above  Act,  and  propos- 
ing to  recover,  or  assist  in  recovering, 
moneys  due  the  United  States  for  evasions 
of,  and  frauds  upon,  the  laws  for  the  collec- 
tion of  internal  revenue  tax  on  spirituous 
and  fermented  liquors,  as  well  in  making 
false  returns  of  the  amounts  manufactured  as 
in  evading  the  payment  of  taxes  upon  those 
returned ;  and  asking  to  be  allowed,  in  the 
form  of  a  peitentage,  such  amount  from  the 
collections  as  in  the  judgment  of  the  Secre- 
tary was  fit  and  meet. 

This  letter  was  followed  by  a  written  con- 
tract between  Sfmbom  and  the  acting  Secre- 
tary of  the  Treasury  under  date  of  August 
18,  1872,  in  which  it  was  agreed  that  the 
former  might  proceed  to  collect  the  taxes 
so  alleged  to  be  due  to  the  United  States  by 
the  persons  named ;  that  legal  proceedings  in 
the  premises  should  be  conducted  by  the 
proper  United  States  attorneys,  the  written 
consent  of  the  Secretary  of  the  Treasury  be- 
ing first  obtain^ ;  that  no  settlement  of  such 
claims  should  be  made  except  under  the  pro- 
visions of  section  10  of  the  Act  of  March  8, 
1868 ;  that  the  costs  and  expenses  incurred 
by  kim  in  investigating  and  prosecuting 
said  claims,  of  every  nature,  should  be  borne 
by  him,  and  no  part  thereof  paid  out  of  the 
portion  retained  oy  the  United  States;  that 
whenever  required  by  the  Secretary  he  should 
make  a  full  report  in  writing  of  his  acts  and 
proceedings  under    Um  contract;   that  the 
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docketed  as  an  original  bill  of  review  as  of 
the  15th  day  of  March,  1884,*  which  appli- 
cation and  each  part  thereof  was  denied,  and 
the  Trust  Company  excepted ;  and  also  jpend- 
ing  the  hearing,  the  Dayton,  Fort  Wayne 
and  Chicago  Railroad  Company,  as  assignee 
of  the  purchasers  of  the  southeastern  divis- 
ion, prayed  leavo  to  intervene  and  be  heard 
''in  review  upon  the  matters  of  the  original 
orders  tmd  aecrees  entered  herein  on  De- 
cember 2S3,  1888,  and  as  set  forth  in  a  peti- 
tion in  writing  therefor,  **  which  it  moved 
t}ie  court  for  leave  to  file  herein,  which  ap- 
plication was  denied  and  the  railroad  oom- 
piuDv  excepted. 

The  court,  then,  having  heard  argument, 
decreed  that  the  respective  purchasers  should 
make  payments  into  court,  within  sixty 
days,  ox  the  amounts  still  due  to  the  inter- 
vening petitioners,  and  that  in  default  of 
118]  >uch  pavment  the  mortgaged  property  should 
be  resold.  The  decrees  recited  the  setting 
aside,  on  the  11th  of  June,  1887,  of  the  orders 
of  the  10th  of  April,  1884,  as  void,  and  that 
all  the  orders  or  decrees  entered  in  pursuance 
or  in  execution  of  the  said  order  of  April  10, 
1884,  were  equally  void  and  of  no  effect; 
and  that  the  aecrees  entered  on  December  22, 
18^,  were  in  full  force  and  effect;  and  as- 
certained the  amounts  remaining  due,  after 
deducting  credits,  to  the  Grant  Locomotive 
W(»rks  for  locomotives,  which  had  been  used 
upon  the  southeastern  division,  with  interest 
from  a  date  named,  and  for  a  locomotive 
which  had  been  used  on  the  Cincinnati  north- 
em  division;  and  the  amounts  remaining 
due,  after  deducting  credits,  to  Grant  for 
certain  locomotives  which  had  been  used  on 
the  southeastern  division,  and  for  a  locomo- 
tive which  been  used  on  the  Cincinnati 
northern  division,  with  interest ;  and  ordered 
tliat  the  amounts  should  be  paid,  and  upon 
default  thereof  the  divisions  should  be  sold 
to  realize  the  said  amounts  respectively.  It 
was  provided  also  that  the  decrees  were 
**  without  prejudice  to  any  right  the  said  in- 
terveners may  liave  to  apply  for  orders  to 
resell  other  mortgage  divisions  of  the  Toledo, 
Cincinnati  and  St.  Louis  Railroad  for  tiie 
payment  out  of  the  proceeds  of  such  resale 
of  any  balance  of  the  amount  hereinbefore 
named ;"  and  without  prejudice  to  the  right 
of  conUibution  as  between  the  purchasers  of 
the  divisicms  named  and  the  purchasers  of 
other  divisions  of  the  Toledo,  Cincinnati  and 
St.  Louis  Railroad.  From  the  orders  of 
January  28,  1889,  the  Central  Trust  Company 
was  allowed  and  perfected  appeals  to  this 
court,  which  are  here  docketed  as  Nos.  1277 
and  1279. 

Exceptions  to  the  rulings  of  the  court, 
denying  the  motions  of  the  Trust  Company 
that  its  petitions  filed  March  15,  1884,  be 
amended  and  supplemented,  and  permitted 
to  be  filed  as  original  bills  of  review  as  of 
that  date,  appear  in  the  records. 

The  Dayton,  Fort  Wayne  and  Chicago 
Railroad  Company  was  allowed  and  perfected 
ippoals  to  this  court  from  parts  of  three  of 
\he  said  orders  of  January  28,  1889.  These 
appeals  are  Nos.    1278  and  1280. 

On  the  same  28th  of  January  the  Central 
*rrust  Company,  by   its  solicitors,   filed   in 
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the  clerk's  office  of  the  circuit  court  iti  bill 
of  review  against  the  Grant  Locomotive 
Works  and  tne  American  Loan  and  Trust 
Company,  statinfi;  the  filing  of  its  bill  of 
foreclosure  October  20,  1888,  in  No.  8578 ; 
the  appointment  of  Craig  as  receiver;  the 
filing  of  the  bill  in  No.  8554,  and  in  three 
other  cases ;  the  objects  of  the  five  bills ;  the 
filing  of  similar  bills  in  October,  1888,  for 
the  foreclosure  of  mortgages,  made  respect- 
ively by  other  constituent  companies  on  their 
respective  roads,  which  roads  when  connected 
would  form  a  line  of  railroad  extending  from 
Delphos  to  Toledo,  Ohio,  and  from  Delphos 
through  Indiana  and  Illinois  to  East  St. 
Louis,  Illinois,  in  the  proper  Circuit  Courts 
of  the  United  States  for  the  Northern  District 
of  Ohio,  the  District  of  Indiana  and  tiie 
Southern  District  of  Illinois ;  tlist  the  Toledo, 
Cincinnati  and  St.  Louis  Railroad  Company 
was  a  corporation  formed  by  the  consolida- 
tion, under  the  respective  laws  of  Illinois, 
Indiana  and  Ohio,  of  the  above-named  con- 
stituent companies  and  other  companies,  ex- 
tending from  St.  Louis  to  Delphos,  thence 
to  Toledo,  and  from  Delphos  to  Cincinnati 
and  Ironton ;  that  each  mortgage  was  a  sepa- 
rate and  distinct  mortgage  upon  separate 
property,-  there  being  no  property  in  one 
mortgage  included  in  another;  tliat  all  of 
said  mortgages  were  made  prior  to  any  con- 
solidation and  were  entirelv  unaffected  there- 
by ;  that  on  October  27,  1888,  the  American 
Jjoan  and  Trust  Company  and  the  Grant 
Locomotive  Works  filed  their  intervening 
petition  in  No.  8578,  a  copy  of  which  is  at- 
tached to  and  made  part  of  said  bill  of  re- 
view ;  that  certain  oraers  were  entered  there- 
on, set  aside,  etc.,  giving  the  proceedings 
in  detail ;  that  the  railroad  was  sold  on  fore- 
closure in  No.  8578  in  June,  1884,  but  not 
subject  to  any  claim  or  lien  for  locomotives, 
and  none  of  the  locomotives  were  included 
in  said  sale,  but  were  treated  as  the  property 
of  the  Locomotive  Works  and  Grant;  that 
they  subsequently  took  and  removed  said 
locomotives;  that  in  February,  1887,  the 
Grant  Locomotive  Works  and  Grant  filed 
petitions  to  set  aside  the  orders  of  April  10, 
1884,  and  restore  the  orders  of  December  22, 
1888,  which  petitions  were  granted  on  June 
11,  1887,  and  the  orders  of  April  10,  1884, 
were  set  aside  and  adjudged  to  be  null  and 
void,  and  the  orders  of  December  22,  1888. 
were  restored:  that  the  Grant  Locomotive 
Works  filed  its  motion  in  No.  8578,  asking 
for  an  order  that  the  purchasers  of  the  rail- 
road sold  in  that  case  pay  into  court  the 
several  amounts  mentioned  in  the  orders  of 
December  22,  1888:  that  thereupon  com- 
plainant prayed  the  court  to  treat  such  pro- 
ceedings of  March  15, 1884,  entitled  "Petition 
for  rehearing,"  as  a  bill  of  review  to  correct 
said  orders,  and  to  permit  complainant  to 
amend  said  proceedings  of  March  15,  1884, 
by  adding  thereto  the  averments  contained  in 
this  bill  of  review,  and  to  docket  the  same 
as  thus  amended  as  an  original  bill  of  review 
as  of  date  March  15,  1884 ;  and  that  the  court 
refused  to  allow  the  same  to  be  done,  and 
ordered,  January  28,  1889,  the  railroad  to  be 
sold  unless  the  respective  amounts  named  in 
the  orders  of  December  22,  1888)  should  be 
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On  the  10th  of  Augugt,  1878,  the  Secretary 
deliyered  to  Sanborn  a  draft  on  the  Treasurer 
of  the  United  States  for  |16,001.84,  on  ac- 
count of  moneys  collected  in  various  cases 
specif  el  in  his  contract,  and  of  that  sum, 
the  above  $7,884  was  on  account  of  collections 
from  the  estate  of  General  Wool.  That  draft 
on  its  face  directed  the  treasurer  to  charee  its 
amount  to  the  Secretary's  special  deposit  ac- 
ooimt  of  moneys  received  and  paid  under  the 
first  section  of  the  Legislative,  Executive 
and  Judicial  Appropriation  Act,  approved 
May  8,  1872.  Under  date  of  August  16,  1873, 
the  Secretary  inclosed  to  Morgan  a  writing, 
acknowledging  "the  receipt,  through  John 
D.  Sanborn,  special  agent,  of  the  sum  of 
fourteen  thousand  six"  hundred  and  sixty- 
eight  dollars  ($14,668),  being  the  amount  of 
taxes  on  legacies  and  successions  due  the 
government  from  the  estate  of  the  late  Gen- 
eral John  E.  Wool,  of  Troy,  N.  Y."  It  was 
found  as  a  fact  that  the  United  States  has 
never  refunded  any  part  of  the  sum  collected 
from  the  estate  of  General  Wool ;  that  no 
demand  to  have  the  same  refunded  has  ever 
£2771  ^^^  made;  and  that  the  taxes  were  paid 
''  without  protest.    And  it  was  found,  as  mat- 

ter of  law,  that  the  United  States  was  entitled 
to  recover  the  said  sum  of  $7,884,  with  in- 
terest at  the  rate  of  six  per  cent  per  annum 
from  August  16,  1878,  to  the  date  when 
Judgment  should  be  entered.  Judgment  was 
accordingly  entered  August  14,  1886,  in  favor 
of  the  United  States  against  the  defendant 
for  the  sum  of  $18,052.08  damages,  and  for 
its  costs,  which,  under  the  order  of  the  court, 
were  taxed  at  $88.80. 

As  by  section  125  of  the  Act  of  June  80, 
1864,  amended  by  that  of  July  18,  1866  (14 
Stat.  140,  chap.  184)  a  legacy  tax  was  due 
and  paj^ablc  whenever  the  party  interested 
was  entitled  to  the  enjoyment  of  the  legacy, 
or  to  the  beneficial  interest  in  the  profits  ac- 
cruing therefrom,  tliere  was  some  discussion 
at  the  bar  in  respect  to  the  time  when  the 
legacies  in  question  vested  in  possession  and 
enjoyment;  whether  immediately  upon  the 
death  of  the  testator,  as  claimed  by  the  de- 
fendant, or  at  the  death  of  the  widow,  as 
claimed  by  the  government.  The  Solicitor 
of  Internal  Revenue  contends  that  although 
the  tax  was  not  collectible  until  Mrs.  Wool 
died,  liability  therefor  arose  immediately 
apon  the  death  of  the  testator,  and  that  such 
liability  was  not  discharffed,  but  was  saved, 
by  the  Act  of  July  14,  1870,  abrogating  all 
legacy  taxes.  16  Stat.  256.  He  also  con- 
tends that  these  taxes,  not  being  payable 
until  Mrs.  Wool  died,  were  not,  within  the 
meaninff  of  the  Act  of  May  8,  1872,  under 
which  this  contract  of  October  80,  1872,  with 
Sanborn  purports  to  have  been  made,  **  with- 
held* tnm  the  United  States  at  the  time  that 
contract  was  made.  On  this  last  ground  he 
ouestiont  the  authority  of  the  Secretary  of 
toe  Treasury  to  have  allowed  Sanborn  any 
part  of  the  sum  collected  from  Wool's  estate 
on  account  of  legacies. 

It  is  unnecessary  in  the  present  case  to  ex- 
amine any  of  these  questions;  for  boUi  of 
the  parties  to  the  present  suit  insist  that  these 
taxes  were,  when  collected,  legally  due  from' 
Wool's  estate  to  the  government     The  de- 
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fendant  insists  that  they  were  collected  under 
a  valid  contract  between  him  and  the  Secre- 
tary of  the  Treasury.  If  we  assume,  for  the 
purposes  of  this  case,  that  such  contract  was 
in  all  respects  valid,  and  was  broad  enough 
to  embrace  the  collection  of  legacy  taxes 
from  Wool's  estate,  whether  due  upon  the  [aitai 
death  of  the  testator  or  upon  the  death  of  the  ^  * 
widow,  nevertheless,  the  judgment  below, 
so  far  as  it  recognized  the  right  of  the  United 
States  to  recover  the  amount  paid  to  the  de- 
fendant out  of  the  sums  received  from  that 
estate,  must  be  affirmed.  It  must  be  affirmed 
because  the  nayment  was  made  in  the  belief, 
superinducea  by  Sanborn's  representations  Ui 
the  Secretary  of  the  Treasury,  that  the  col- 
lection from  Wool's  estate  was  made  by 
him.  What  are  the  facts,  disclosed  by  the 
finding  of  the  court  below,  which  justify 
this  conclusion? 

Within  a  few  weeks  after  the  death  of  the 
widow,  Morgan — upon  his  own  motion, 
without  having  known  Sanborn,  and  withont 
having  the  matter  brought  to  his  attention 
by  Sanborn,  or  by  anyone  representing  him — 
wrote  to  the  Secretary  of  the  Treasury  asking 
that  the  question  of  a  succession  and  legacy 
tax  from  the  estate  of  General  Wool  be  re- 
ferred to  some  person  having  authority  to 
pass  upon  his  liability  to  pay  it. 

This  was  followed  by  a  communication, 
under  date  of  the  12th  of  July,  1878,  by  the 
commissioner  of  internal  revenue,  addressed 
to  Collector  Masters,  in  which  the  former 
said  :  "T.  J.  Cram,  of  1817  De  Lancey  Place, 
Philadelphia,  Pennsylvania,  writes :  * Major- 
Gencral  Wool,  U.  S.  A.,  died  November  10, 
1809  (in  Troy,  N.  Y.,  his  residence),  leav- 
ing legacies  of  $4,000  each  to  my  wife  and 
myseliT  But  there  was  a  condition  in  the 
will  forbidding  his  executors  from  paying 
any  legacies  until  after  tlie  death  of  his  wife. 
.  .  .  Mrs.  Wool  died  6th  May  last  The 
executor  proposes  to  retain  from  the  legacies 
U.  S.  tax  of  6  per  cent  on  payment  18th  inst. 
of  the  legacies, '  etc.  There  is  notliing  in  the 
statements  above  to  show  that  the  said  legacies 
are  not  subject  to  tax,  but  the  same  would 
appear  to  be  liable,  as  indicated  in  Circular 
86.     (See  p.  80.  Series  6,  No.  1.)" 

At  the  date  of  General  Wool's  death  Mas- 
ters was  collector  of  internal  revenue,  his 
district  including  the  City  of  Troy.  He  and 
his  deputy  knew  of  his  death  at  or  about  the 
time  it  occurred,  and  knew  that  he  left  ti 
large  estate.  They  also  knew  what  were  tlio 
provisions  of  his  will  and  talked  toffether, 
both  before  and  after  Mrs.  Wool  died,  in 
reference  to  the  claim  that  a  legacy  tax  rs79] 
would  be  due  after  her  death.  Prior  to  July 
81,  1878,  Morgan  received  from  the  Secretary 
of  the  Treasury  a  letter  referring  all  ques- 
tions relating  to  these  taxes  to  Lucien  Haw- 
ley,  supervisor  of  internal  revenue,  with 
whom  he  had  several  conversations  upon  this 
subject.  The  collector.  Masters,  under  date 
of  July  81,  1878,  addressed  a  letter  to  Mor 
gan,  as  executor,  in  which  be  said:  '*No 
return  has  been  made  to  me  of  the  legacies 
and  dis^butive  shares  of  the  estate  of  tlie 
late  General  John  £.  Wool,  of  whose  will  1 
am  informed  you  are  the  only  survivinff  ex- 
ecutor who  has  qualified  as  such.    Inclosed 
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herewith  is  the  'oollector's  notice  for  legacy 
ftnd  saocession  taxes'  and  the  proper  form 
upon  which  to  make  a  return  of  all  the  leg- 
ates and  distributiye  shares  arising  from 
perscmal  property,  etc,  being  in  your  charge 
and  trust  as  executor  as  aforesaid.  Please 
make  a  return  to  me  at  your  earliest  conven- 
ience of  all  such  legacies  and  distributive 
sharea  or  successions,  and  all  other  facts  and 
Information  as  required  by  law  to  be  made 
by  you  as  executor.*  In  that  letter  he  en- 
closed a  collector's  notice  for  legacy  and 
succession  taxes  and  the  proper  blank  upon 
which  to  make  the  required  return. 

It  is  stated  in  the  finding  that  about  one 
month  after  the  death  of  Mrs.  Wool  the  de- 
fendant called  on  Hawley  ''for  aid  in  the 
matter  of  collecting  the  tax  due  tiom  the 
estote  of  said  John  S.  Wool." 

In  view  of  the  findings,  which,  upon  this 
writ  of  error,  we  must  assume  to  be  true,  it 
is  clear  that  the  representation  of  the  defend- 
nnt  to  the  Secret  ait  of  the  Treasury,  in  his 
letter  of  August  81 «  1878,  that  the  executor 
of  Wool  had  paid  to  him  the  sum  of  $14,668, 
for  taxes  due  the  government  on  legacies  and 
successions,  was  not  in  accordance  with  the 
facts.  The  draft  coverinfi"  the  taxes  was  de- 
livered by  the  executor  of  Wool  to  Hawley, 
a  supervisor  of  internal  revenue,  who,  in- 
stead of  sending  it*  directly  to  the  Secretary 
of  the  Treasury,  as  he  might  properly  have 
done,  and  as,  perhaps,  he  ought  to  luive  done, 
delivered  it  to  Sanborn,  who— so  far  as  the 
record  shows — performed  no  services  in  this 
business,  except  to  call  upon  Hawley  about 
[S80J  ^"^  month  after  the  death  of  Mrs.  Wool  and 
ask  bis  aid  in  the  matter  of  collecting  the 
taxes  claimed  from  Wool's  estate. 

It  is,  however,  contended  that  the  court 
l)c1ow  erred  in  excluding  certain  evidence 
(I (Tercel  by  the  defendant,  which  would  have 
disclosed  more  fully  the  nature  of  Uie  serv- 
ices rendered.  It  is  only  necessary  to  say 
iiIK)n  tills  point  that  the  evidence  so  offered 
nnd  excluded  relates  to  efforts  made  by  Haw- 
ley and  his  employes  to  secure  the  payment 
of  the  taxes  claimed  from  Wool's  estate. 
Tliat  evidence,  if  admitted,  would  have 
strengthened  the  case  for  the  government,  for 
it  tended  to  show  that  what  Hawley  did  was 
done  under  his  own  responsibility  and  duty 
ae  an  ofiBcer,  and  not  in  aid  of  Sanborn  under 
his  contract  for  the  collection  of  taxes  from 
Wool's  estate.  The  defendant,  it  is  true, 
communicated  to  the  Secretary  of  the  Treas- 
ury, in  October,  1872,  the  fact  that  the  gov- 
ernment had  a  claim  against  that  estate  for 
taxes.  But  that  fact  was  known  long  before 
that  time  to  the  collector  of  the  district  in 
which  the  testator  resided  at  his  death,  who 
intended  to  enforce  the  rights  of  the  govern- 
ment when  the  widow  died.  The  defendant 
is  not  shown  to  have  performed  any  services 
whatever  in  the  matter,  except  to  request 
the  aid  of  Supervisor  Hawley.  That,  how- 
ever, did  not  justify  him  in  representing  to 
the  Secretary  of  the  Treasury  thut  he  had 
collected  those  taxes  from  W'ool's  estate. 
In  &ct,  there  was  no  effort  upon  the  part  of 
the  executor  to  evade  payment  of  them.  He 
brought  the  matter  himself  to  the  attention 
of  tlie  Secretary,  and  sought  a  decision  by 
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competent  authority  of  the  question  of  his 
liability.  As  soon  as  it  was  determine  ad- 
versely to  him  he  paid  the  taxes  through  the 
officer  to  whom  the  matter  was  referred  by 
the  Secretary,  and  not  to  Sanborn,  of  whom 
he  had  no  knowledge. 

The  suggestion  that  Sanborn  was  entitled 
to  fifty  per  cent  of  all  collections  from  the 
persons  named  in  his  contract,  by  whomso- 
ever, or  in  whatever  mode,  such  collections 
were  made,  is  wholly  inadmissible.  The 
contract,  upon  its  face,  contemplated,  as  a 
condition  of  his  receiving  compensation,  that 
he  should  do  something  of  a  substantial 
character  in  collecting  toe  taxes  alleged  to 
be  withheld. 

We  are  of  opinion  that  the  payment  of  the 
|7,884  to  the  defendant  was  due  to  a  misap- 
prehension, upon  the  part  of  the  Secretary 
of  the  Treasury,  as  to  the  nature  of  his  serv- 
ices—a  misapprehension  resulting  from  his 
representations  to  that  officer— and  that  the 
amount  so  paid  ought,  in  equitr  and  good 
conscience,  tu  be  returned  to  the  United  States. 

But  we  are  of  opinion  that  the  court  be- 
low erred  in  allowing  interest  for  any  time 
prior  to  the  institution  of  this  action.  More 
than  ten  years  elapsed  after  the  payment  to 
Sanborn  oefore  his  right  to  retain  the  money 
was  questioned  by  suit  or  otherwise.  When 
the  facts  disclosed  by  the  evidence  were  first 
discovered  by  the  officers  of  the  government 
whose  duty  ft  was  to  institute  legal  proceed- 
ings against  the  defendant,  does  not  appear. 
It  Is  entirely  consistent  with  the  record  that 
the  long  delay  which  occurred  is  without 
excuse.  In  ifedMd  v.  TtkUj(fera  Iran  Co,, 
110  U.  8.  174  [28:  109],  the  question  was 
whether  the  plaintiff  was  entitled,  under  the 
circumstances  of  that  case,  to  recover  interest, 
the  action  being  against  a  collector' to  re- 
cover damages  for  an  illenil  exaction  of  cus- 
toms dues.  The  court,  uter  observing  that 
interest  is  recoverable  as  of  right,  when  re- 
served expressly  in  the  contract,  or  when 
implied  by  the  nature  of  the  promise,  said : 
**But  where  interest  is  recoverable  not  as  a 
part  of  the  contract,  but  by  way  of  damages, 
if  the  plaintiff  lias  been  guilty  of  laches  in 
unreasonably  delaying  the  prosecution  of  his 
claim,  it  may  be  properly  withheld."  We 
think  that  the  same  rule  should  be  applied 
against  the  government  when  in  a  case  like 
the  present  one  it  has  long  delayed  an  asser- 
tion of  its  rights,  without  showing  some 
reason  or  excuse  for  the  delay,  especially 
when  it  does  not  appear  that  the  defendant 
has  earned  interest  upon  the  money  improp- 
erly received  by  him. 

iTie  writ  of  error  on  behalf  of  the  govern- 
ment  presents  a  question  of  costs  that  must 
bo  determined.  After  judpncnt  was  ordered 
in  the  court  below  for  the  United  States, 
its  attorney  submitted  a  bill  of  costs,  which 
included,  among  other  items,  duly  certified, 
the  sums  paid  for  the  actual  ana  necessary 
expenses  of  four  clerks,  two  in  the  War  De- 
partment and  two  in  the  Internal  revenue 
office  at  Washington,  in  going  to  and  return- 
ing from  Boston,  and  in  attending  the  court 
there,  by  direction  of  the  government,  as  wit- 
nesses in  its  behalf.  These  sums  amounted 
to  1212.20.    The  defendant  objected  to  any 
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Allowance  whateyer  in  the  taxation  for  costs 
for  the  traveling  or  other  expenses  of  wit- 
nesses in  the  employment  of  the  United 
States.  The  question  having  been  submitted 
to  the  court,  this  objection  was  sustained. 
UniUd  States  v.  Sanborn,  28  Fed.  Rep.  299. 
The  whole  subject  of  fees  in  the  courts  of 
the  United  States  is  regulated  bv  chapter  16» 
title  Judiciary,  of  the  Kevised  Statutes.  Bv 
section  828  it  is  provided  that  the  fees  al- 
lowed in  that  chapter  and  no  other  '^  compen- 
sation" shall  be  taxed  and  allowed  in  the 
courts  of  the  United  States,  to  the  officers 
therein  named  and  to  witnesses,  except  in 
cases  otherwise  expressly  provided  by  law ; 
leaving  attorneys,  solicitors  and  proctors  to 
charge  and  receive  from  their  clients,  other 
than  the  government,  such  reasonable  com- 
pensation for  their  services,  in  addition  to 
the  taxable  costs,  as  m&j  be  in  accordance 
with  general  usage  in  their  respective  States, 
or  as  may  be  agreed  upon  between  the  two 

{parties.  Sections  824  to  827,  inclusive,  re- 
ate  to  the  fees  of  attorneys,  solicitors  and 
proctors,  and  section  828  to  the  fees  of  clerks. 
Section  829  allows  a  marshal  two  per  centum 
"for  disbursing  money  to  Jurors  and  wit- 
nesses and  for  other  expenses, "  and  provides 
that  ''in  all  cases  where  milage  is  allowed 
to  the  marshal  he  may  elect  to  receive  the 
same  or  his  actual  traveling  expenses  to  be 
proved  on  his  oath  to  the  satisfaction  of  the 
court."  Section  846  provides :  ** The  accounts 
of  the  district  attorneys,  clerks,  marshals 
and  commissioners  of  circuit  courts  shall  be 
examined  and  certified  by  the  district  judge 
of  the  district  for  which  they  are  appointed 
before  they  are  presented  to  the  accounting 
officers  of  the  Treasury  Department  for  set- 
tlement. They  shall  then  be  subject  to  re- 
vision upon  their  merits  by  said  accounting 
officers,  as  in  case  of  other  public  accounts : 
Provided,  That  no  accounts  of  fees  or  costs 
paid  to  any  witness  or  juror,  upon  the  order 
of  any  ludge  or  conunissioner,  shall  be  so 
re-examined  as  to  charge  any  marshal  for  an 
erroneous  taxation  of  such  fees  or  costs." 
Other  sections  of  the  Statute  bearing  more  or 
less  upon  the  question  before  us  are  as  fol- 
lows, under  the  head  of  Witneaaee*  Fees: 

"Sec.  848.  For  every  day*s  attendance  in 
court,  or  before  any  officer  pursuant  to  law,  one 
dollar  and  fifty  cents  and  five  cents  a  mile  for 
goin^  from  his  place  of  residence  to  the  place 
of  trial  or  hearing,  and  five  cents  a  mile  for 
returning.  When  a  witness  is  subpcnaed  in 
more  thSa  one  cause  between  the  same  par- 
ties, at  the  same  court,  only  one  travel  fee 
snd  one  per  diem  compensation  shall  be  al- 
lowed for  attendance.  Both  shall  be  taxed 
in  the  case  first  disposed  of,  after  which  the 
per  diem  attendance  fee  alone  shall  be  taxed 
in  the  other  cases  in  the  order  in  which  they 
are  disposed  of.  When  a  witness  is  detained 
in  prison  for  want  of  security  for  his  ap- 
pearance, he  shall  be  entitled,  in  addition 
to  his  subsistence,  to  a  compensation  of  one 
dollar  a  di^. 

"Sec.  849.  No  other  officer  of  the  United 
States  courts,  in  anv  State  or  Territory,  or 
in  the  District  of  Columbia,  shall  be  entitled 
to  witness  fees  for  attending  before  any  court 
or  commissioner  where  he  is  officiating. 


"Sec.  860.  When  any  clerk  or  other  officer 
of  the  United  States  is  sent  away  from  his 
place  of  business  as  a  witness  for  the  goveni- 
ment,  his  necessary  cpenses,  stated  in  items 
and  sworn  to,  in  going,  returning  and  at- 
tendance on  Uie  court,  shall  be  audited  and 
paid ;  but  no  milage  or  other  compensation 
in  addition  to  his  salary  shall  in  any  case  be 
allowed." 

"  Sec.  855.  In  cases  where  the  United  States 
are  parties,  the  marshal  shall,  on  the  order 
of  the  court,  to  be  entered  on  its  minutes, 
pay  to  the  jurors  and  witnesses  all  fees  to 
which  they  appear  by  such  order  to  be  en- 
titled, which  sum  slmll  be  allowed  him  at 
the  treasury  in  his  accounts." 

"Sec.  988.  The  bill  of  fees  of  the  clerk, 
marshal  and  attorney,  and  the  amount  paid 
printers  and  witnesses,  and  lawful  fees  for 
exemplifications  and  copies  of  papers  neces- 
sarily obtained  for  use  on  triajs  in  cases 
where  by  law  costs  are  recoverable  in  favor  of 
the  prevailing  party,  shall  be  taxed  by  a 
judge  or  clerk  of  the  court,  and  be  included 
m  and  form  a  portion  of  a  judgment  or  de- 
cree against  the  losing  party.  Such  taxed 
bills  shall  be  filed  with  the  papers  in  the 
cause." 

Upon  full  consideration  of  all  the  provis-     [2841 
ions  of  the  Statute,  and  in  view  of  the  settled  ' 

practice  in  different  circuits,  we  are  all  of 
opinion  that  the  court  below  erred  in  holding 
that  the  word  "audit"  in  section  850  means 
that  the  necessary  expenses  of  the  witnesses, 
therein  provided,  are  to  be  audited  by  the 
proper  executive  department  or  officer,  and 
that  nothing  was  to  be  taxed  for  the  travel 
or  attendance  of  t^e  clerks  named  in  the 
government *s  bill  of  costs.  The  word 
^ audit,"  in  that  section,  does  not  necessarily 
imply  that  these  expenses  must  be  audited, 
in  the  first  instance,  by  an  executive  depart- 
ment or  officer.  The  bill  for  such  expenses 
is  unlike  the  ordinary  claim  for  per  diem 
and  milage.  The  Statute  fixes  the  amount  to 
be  allowed  for  attendance  and  milage  to 
witnesses  entitled  to  claim  therefor,  and  no 
auditing  in  respect  to  such  claims  is  required ; 
whereas,  the  items  that  enter  into  the  ac- 
count of  a  clerk  or  other  officer,  sent  away 
from  his  place  of  business  as  a  witness  for 
the  government,  for  his  necessary  expenses 
"in  going,  returning  and  attendance  on  the 
court,"  cannot  well  be  known  to  the  court 
or  its  clerk,  and  must  be  furnished  by  the 
witness  himself.  Those  items  are  to  be  ex- 
amined, looked  over  and  adjusted;  in  other 
words,  they  must  be  audited  The  auditing 
contemplated  by  section  850  must  be  done, 
primarily,  in  the  court  in  which  the  case  is 
pending,  and  where  it  can  be  best  determined 
what  expenses  have  been  necessarily  incurred 
by  the  witness.  This  construction  of  the 
section  is  supported  by  section  988,  which 
provides  that  tne  amount  paid,  that  is,  prop- 
erly paid,  to  witnesses,  snail  be  taxed  by  a 
judge  or  clerk  of  the  court,  and  be  included 
in  and  form  a  portion  of  the  judgment  or 
decree  against  the  losing  party;  by  section 
855,  providing  that  in  cases  where  the  United 
States  are  parties  the  marshal  shall,  on  the 
order  of  the  court,  to  be  entered  in  its  min- 
utes, pay  to  the  witnesses  all  fees  to  which 
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ther  appear  by  such  order  to  be  entitled, 
whldi  sum  shall  be  allowed  him  at  the 
treasury  in  his  accounts :  and  by  section  846, 
proTiding  that  the  accounts  of  a  marshal  for 
zees  or  costs  paid  to  witnesses,  upon  the  order 
of  any  Judj^  or  commissioner,  shall  not  be 
so  re-examined  at  the  treasury  as  to  charge 
him  for  an  erroneous  taxation  of  sudi  fees 
or  costs. 
^^^  It  is  not  disputed  that  the  United  States, 
*0*'J  If  successful  in  a  suit,  is  entitled  to  have 
included  in  the  judnnent  the  statutory  fees 
for  per  diem  and  milage  for  its  witnesses, 
other  than  its  officers,  who  may  be  sent  away 
from  their  places  of  business  to  attend  upon 
a  court.  And  we  cannot  think  it  was  in- 
tended by  section  850  to  deny  to  the  govern- 
ment the  right,  when  successful  in  a  suit, 
to  hare  even  the  necessary  expenses  of  wit- 
nesses of  the  class  described  in  that  section 
included  in  the  judgment  for  costs ;  or  that 
the  United  States  intended  to  remit  to  its 
defeated  adversary  not  only  witness  fees  for 
per  diem  and  milage,  but  the  necessary  ex- 
penses of  witnesses  who  happened  to  be  in 
itsemployioient,  and  whom  it  sent  away  from 
their  places  of  business  to  testify  in  its 
behalf.  As  a  person  of  that  class  receives, 
while  absent,  his  stipulated  salary,  and  is 
paid,  in  that  way,  for  his  time,  it  is  not 
deemed  just  that  he  should  also  receive  mil- 
age and  per  diem.  But,  instead  thereof,  he 
is  allowed  his  necessary  expenses,  which  be- 
ing audited,  by  or  under  the  direction  of  the 
court  upon  which  he  attends  as  a  witness, 
be  is  entitled  to  have  paid  to  him ;  and  the 
government,  bein^  under  an  obligation  to 
pay  them,  is  entitled  to  have  the  amount  so 
audited  included  in  its  bill  of  costs,  and  in 
any  iudgment  rendered  in  its  favor.  In  other 
words,  when  the  government  is  successful  in 
a  suit,  the  **  necessary  expenses"  of  its  wit- 
nesses, of  the  class  described  in  section  850, 
takes  the  place,  in  its  bill  of  costs,  of  the 
per  diem  and  milage  which,  but  for  Uiat  sec- 
tion, would  have  been  taxed  and  allowed  .in 
its  favor,  just  as  a  marshal  may  elect  to  ti^ 
his  actual  traveling  expenses,  inst^  of  mil- 
age, where  milage  is  allowed  to  him. 

These  views  nnd  additional  support  in 
•ection  851,  which  allows  the  court,  subject 
to  certain  restrictions,  to  fix  the  compensation 
to  be  allowed  to  a  seaman  or  other  person  sent 
to  this  country  by  a  United  States  minister, 
ekarffi  d*affatre$,  consul,  captain  or  com- 
mander, to  give  testimony  in  a  criminal  case 
pending  in  a  court  of  the  United  States. 
This  section,  as  well  as  section  850,  is 
brought  forward  from  the  third  section  at  an 
Act  passed  in  1858  to  regulate  *'fees  and 
costs"  in  the  circuit  and  district  courts  at 
the  United  States,  in  which  Act  both  sections 
appear  under  the  head  of  Witneseee*  Feee,  10 
Stat.  167,  168,  chap.  80.  As  the  court  was 
io  fix  the  compensation  to  be  allowed  to  wit- 
nesses under  section  851,  it  is  a  reasonable 
interpretation  of  section  850  to  hold  that  the 
auditing  therein  provided  for  was  also  to 
be,  priDiarily,  under  its  direction. 

For  the  reasons  stated,  we  are  of  opinion 
that  the  court  below  eirod  in  disallowing  the 
item  in  the  bill  of  costs  of  $212.20. 

The  Judgment  i$  recereed  with  direcHom  to 


enter  a  Judgment  infawr  cf  the  UMted  States 
for  the  eum  ef  S7,SS4,  teith  intereet  at  the  rate 
of  eix  per  cent  per  annum  from  OetoSer  JS, 
188S,  the  date  of  the  eommeneement  ef  ihie 
action,  and  for  its  eoete  in  the  court  behw,  q$ 
indicated  in  this  opinion. 
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(See  8.  a  Beporter'8  ed.  fBMBM.} 

Mailing  obeeene  letter— division  in  opini&n. 

L  The  knowingly  depositing  in  the  mails  of  an  ob- 
Boene  letter,  enoloaed  In  an  envelope  or  wrapper 
upon  which  there  is  nothing  but  the  name  and 
address  of  the  person  to  whom  the  letter  is  wrlt- 
ten^s  not  an  ofleDse  within  the  Act  of  July  12, 1876, 
chapter  188. 

2.  The  question  whether  an  Indiotment  charges  the 
defendant  with  any  offense  is  too  geneiml  to  be 
the  subject  of  a  oertiflcate  of  division. 

[No.  241.] 

Argued  Mar.iS,SlJS90.  Decided  April  £8,1390, 

ON  a  oertiflcate  of  division  in  opinion  be- 
tween the  judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts, upon  motion  in  arrest  of  Judgment,  after 
Slea  of  guilty  and  before  sentence  on  an  in- 
ictment  for  mailing  an  obscene  letter. 

The  facts  are  stated  in  the  opinion. 

Mir,  Was.  A.  Maarj,  Aeeietant  Attg-Oen.^ 
for  the  United  States: 

Upon  the  point  whether  an  obscene  writing, 
to  come  within  the  law,  must  be  a  publication 
in  the  sense  of  a  book  or  pamphlet,  or  may  be 
private  such  as  a  writiDg  contained  in  an  en- 
velope or  wrapper  on  which  is  inscribed  only 
the  address,  there  is  considerable  conflict  of 
opinion. 

U,  8.  Y.  Oaifiord,  17  Fed.  Bep.  488;  U.  8. 
Y.  Hanover,  17  Fed.  Rep.  444;  Ui  8.  r.Morrie, 
18  Fed.  Bep.  900;  D.  8.  y.  Thomas,  27  Fed. 
Rep.  eS^i  U.  8.  V.  Foote,  18  Blatchf.  41K; 
Thomas  v.  State,  108  Ind.  420;  U.  8.  y.  TTO- 
liams^  8  Fed.  Rep.  484;  U.  8.  y.  Cfometford, 
25  Fed.  Rep.  002;  U.  8,  y.  Mathias,  86  Fed. 
Rep.  892;  U.  8.  v.  HartweU,  78  U.  S.  6  Wall 
89o,  896  (18: 882). 

The  records  of  a  court  of  Justice  are  not  to 
be  used  for  spreading  obscenity  before  the 
public. 

U.  8.  Y.  J^hote,  18  Blatchl  419;  Ui  8.  y. 
Bennett,  16  Blatchf.  839;  Wh.  Cr.  PL  and  Pr. 
(9th  ed.)  g  177. 

But  see,  contra.  State  y.  naweard,9^  Ma  299. 

ifir.  Wajrren  O*  Kyle»  for  defendant: 

The  questions  should  not  be  answered  be- 
cause there  is  a  fatal  defect  in  the  indictment 

U.  &  Y.  Bugao,  85  U.  a  18  Wall.  125 
(21:812);  U.  8.  y.  Bntton,  108  U.  S.  207 
(27: 701);  Com,  y.  Bognton,  12  Cush.  499,  500, 
and  cases  dted;  Com.  v.  Harris,  18  Allan,  589; 
Com.  v.  Collins,  2  Cush^  558;  U.  &  y.  Carll, 
105  U.  S.  611  (26: 1185).  and  cases  cited;  Com. 
Y.  Beilv,  9  Gray,  2;  U.  8.  y.  Corbin,  11  Fed. 
Rep.  288;  U.  8.  y.  Seed,  1  Lowell,  282;  Com, 
V.  J)ean,  110  Mass.  64;  Com,  y.  Bean,  11  Cush. 
414;  Com.  Y.  Undsag,  11  Cush.  416. 
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A  letter  li  not  within  the  iobibitioii  of  the 
Act  of  Oongrefls  of  July  12,  1876,  §  1.  tiDless 
there  is  written  or  printed  upon  the  envelope 
thereof  "  indecent,  lewd,  oheoene  or  lasciviouB 
delineations,  epithets,  terms  or  lan^age." 
I  The  adjudicated  cases  on  this  point  are 
divided,  those  sustaining  indictments  in  cases 
similar  to  the  one  at  bar  being: 

U.  JB.  V.  QaylordAI  Fed.  Rep.  488;  U.  8,  v. 
Eanater,  17  Fed.  Rep.  444;  U.  8.  v.  Britton, 
17  Fed.  Rep.  781;  U.  8  v.  Morrii,  18  Fed. 
Rep.  900;  U.  8,  y.  Thamoi,  27  Fed.  Rep.  682. 

The  cases  against  indictments  in  similar  cases 
are: 

U.  &  Y.  Wittiamt,  8 Fed. Rep. 484;  U.8.  y. 
Lohi'i,  12  Fed.  Rep.  671;  171  8,  v.  Oomwford, 
26  Fed.  Rep.  002;  27.  8  y.  MathioB.  86  Fed. 
Rep.  892;  U.  8.  y.  HuggeU,  40  Fed.  Rep.  686. 

Mr,  JuiHee  Lamar  delivered  the  opinion  of 
the  court: 

This  was  an  indictment  on  the  Act  of  Con- 
gress of  July  12, 1876,  chapter  186,  found  and 
returned  in  the  district  court,  and  remitted, 
pursuant  to  section  1087  of  the  Revised  Stat- 
utes, to  the  court  below,  charging  that  on  the 
twenty-fifth  day  of  January,  1876,  at  North 
Attleborougb,  in  the  District  of  Massachusetts, 
"  Leslie  G.  Chase  did  unlawfully  and  know- 
ingly deposit  and  cause  to  be  deposited  in  the 
mails  of  the  said  United  States,  then  and  there 
for  mailing  and  delivery,  a  certain  obscene, 
lewd  and  lascivious  letter,  which  said  letter 
was  then  and  there  non-mailable  matter,  as  de- 
clared by  section  one  of  an  Act  of  Congress 
approved  on  the  twelfth  day  of  July,  in  the 
year  of  our  Lord  one  thousand  eiffht  hundred 
and  seventy-six,  and  which  said  letter  is  and 
then  and  there  was  so  grossly  obscene,  lewd 
and  laFCivious  that  the  same  would  beoifcnsive 
to  the  court  here,  and  is  unfit  and  improper  to 
£501  appear  upon  the  records  thereof,  wherefore  the 
^  jurors'  aforesaid  do  not  set  forth  the  same  in 

this  indictment,  which  said  letter  was  then  and 
there  inclosed  in  a  certain  paper  wrapper, 
whidi  said  wrapper  was  then  and  there  ad- 
dresfied  and  directed  as  follows,  that  is  to  say, 
•  Watch weer  Print,  Providence.  R  1.,'  sirainst 
the  peace  and  dignity  of  the  said  United  States, 
and  contrary  to  the  form  of  the  statute  in  such 
case  ma^i  and  provided." 

After  a  plea  of  guilty  had  been  entered  and 
before  sentence,  a  motion  in  arrest  of  judg- 
ment was  made,  on  the  following  grounds: 

*'l.  The  indictment  does  not  set  forth  the 
contents  of  the  letter  which  is  alleged  to  be 
obscene,  lewd,  lascivious  and  non-msilable,  nor 
does  it  describe  said  letter  or  any  part  thereof, 
nor  does  it  in  any  way  identify  said  letter. 

**  2.  The  indictment  does  not  allege  that  the 
defendant  knew  the  contents  of  said  letter  at 
the  time  of  the  alleged  deposit  thereof  in  the 
mails  of  the  said  United  States. 

"8.  The  indictment  does  not  allege  that  the 
defendant  deposited  said  letter  in  the  mails  of 
the  said  United  States  for  the  purpose  of  cir- 
culating and  disposing  of,  or  of  aiding  in  the 
drcolanon  or  dinposition  of,  anything  declared 
to  be  non-maHable  matter  by  any  law  of  the 
United  States. 

"  4.  The  hidictment  does  not  allege  that  the 
defendant  deposited,  or  caused  to  be  deposited, 
for  mailing  or  delivery,  anything  declared  to 


be  non-mailable  matter  by  section  one  (1)  of  an 
Act  of  Congress  approved  on  the  twelfth  day 
of  July,  A.  D.  1876,  or  ij  any  law  of  the 
United  States. 

"  6.  The  indictment  does  not  charge  the  de- 
fendant with  any  offense.** 

At  the  hearing  in  the  drcnit  court  upon  the 
motion  in  arrest  of  judgment,  the  following 
questions  arose  apon  which  the  judses  by 
whom  the  court  was  held  were  divided  m  opin- 
ion, vis.: 

"First.  Is  the  knowingly  depositing  hi  the 
mails  of  an  obscene  letter,  inclosed  in  an  en- 
velope or  wrapper  upon  which  there  Is  nothing 
but  the  name  and  address  of  the  person  to 
whom  the  letter  is  written,  an  offense  within 
the  Act  of  July  12^  1876.  chapter  186? 

"Second.  Does  this  indictment  allege  that 
the  defendant  deposited,  or  caused  to  be  de- 
posited, for  mailing  or  delivery,  anything  de- 
clared to  be  nonmailable  matter  by  that  Act 
or  by  ftoy  lew  of  the  United  States? 

"  Third.  Does  this  indictment  charge  the  de- 
fendant with  any  offense  ? 

"  Thereupon,  at  the  request  of  the  counsel 
for  the  United  States,  it  is  ordered  that  these 
questions  be  stated  as  aforesaid  and  be  certified 
under  the  seal  of  this  court  to  the  Supreme 
Court  of  the  United  States  at  its  next  session." 

Objection  is  taken  to  \he  consideration  of 
the  questions  presented  by  this  certificate  of 
division,  for  several  reasons,  none  of  wliich 
are  deemed  sufficient  to  preclude  our  takinc^ 
jurindiction  of  the  case;  and  we  sliall  therefoi-e 
proceed  to  consider  the  questions  ceilified  io 
the  order  they  are  arranged  in  the  certificate 

Sec.  1  of  the  Act  July  12,  1876  (19  Stat. 
00),  on  which  this  indictment  is  founded,  is  as 
follows: 

"  Every  obscene,  lewd  or  lascivious  book, 
pamphlet,  picture,  paper,  writing,  print  or 
other  publication  of  an  indecent  character,  and 
every  article  or  thing  dc8ic;ned  or  intended  for 
the  prevention  of  conception  or  procuring  of 
abortion,  and  every  article  or  thing  intended 
or  adapted  for  any  indecent  or  immoral  use,. 
and  every  written  or  printed  card,  circular, 
book,  pamphlet,  advertisement  or  notice  of 
any  kind  giving  information,  directly  or  indi- 
rectly, where  or  how,  or  of  whom,  or  by  wlint 
means,  any  of  the  hereinbefore  mentioned 
matters,  articles  or  things  may  be  obtained  or 
made,  and  every  letter  upon  the  envelope  of 
which,  or  postal  card  upon  which,  indecent^ 
lewd, obscene  or  lascivious delineations.epitbets^ 
terms  or  language  may  be  written  or  printed, 
are  hereby  declared  to  be  nonmailable  matter, 
and  shall  not  be  conveyed  in  the  mails,  nor  de 
livered  from  any  postoffloe  nor  br  any  letter- 
carrier;  and  any  person  who  shall  knowingly 
deposit,  or  cause  to  be  deposited,  for  mailing 
or  delivery,  anything  declared  by  this  section 
to  be  non-mailable  matter,  and  any  person  who 
shall  knowinely  take  the  same,  or  caose  the 
same  to  be  tslen,  from  the  mails,  for  the  pur- 
pose of  circulating  or  disposing  of,  or  of  aid- 
ipg  in  the  circulation  or  disposition  of,  the 
same,  shall  be  guilty  of  a  misdemeanor,  and 
shall  for  each  and  everv  offense  be  fined  not 
1e«  than  one  hundred  dollars  nor  more  than 
five  thousand  dollars,  or  imprisoned  at  bard 

IM  U.S. 


IM^ 


18^. 


UnTED  Statbi  v.  Clasb 


255-2(j2 


labor  not  less  tban  one  year  nor  more  than  ten 
years,  or  both,  at  the  discretion  of  the  court." 

The  contention  on  the  part  of  the  United 
States  is,  that  the  term  "  writinfr,"  as  used  in 
this  Statute,  is  comprehensive  enough  to  in- 
clude, and  does  include,  the  term  '*  letter,"  as 
used  in  the  indictment;  and  it  is  insisted, 
therefore,  that  the  offense  charged  Is  that  of 
unlawfully  and  knowingly  depositing  in  the 
mails  of  the  United  States  an  obscene,  lewd 
and  lasdfious  "writing,"  etc.,  etc. 

We  do  not  concur  in  this  construction  of  the 
Statute.  The  word  "  writing"  when  not  used 
in  connection  with  analogous  words  of  more 
special  meaning,  is  an  extensive  term,  and 
mny  be  construed  to  denote  a  letter  from  one 
person  to  another.  But  such  is  not  its  ordi- 
nary and  usual  acceptation.  Neither  in  legis- 
lative enactments  nor  in  common  intercourse 
are  the  two  terms  "letter"  and  ••writing" 
equivalent  expressions.  When  in  ordinary  m- 
tercoorse  men  speak  of  mailicff  a  **  letter'  or 
rtceiving  by  mail  a  '*  letter,"  they  do  not  say 
mail  a  ••  writing"  or  receive  by  mail  a  •*  writ- 
ing." In  law  the  term  '*  writing"  is  much 
more  frequently  used  to  denote  legal  insti-u- 
ments — such  as  deeds,  agreements,  memoranda, 
bonds  and  notes,  etc.  In  the  Statute  of 
Frauds  the  word  occurs  in  that  sense  in  nearly 
every  section.  And  in  the  many  discussions 
to  which  this  Statute  has  given  rise*  these  in- 
struments are  referred  to  as  '*  the  writing"  or 
'*  some  writing."  But  in  its  most  frequent  and 
moat  familiar  sense  the  term  •'  writing"  is  ap- 
plied to  books,  pamphlets  and  the  literary  and 
scientific  productions  of  authors.  As  for  in- 
stance, in  that  clause  in  the  United  States  Con- 
■tJiution  which  provides  that  Congress  shall 
have  power  *•  to  promote  the  progress  of  science 
and  useful  arts,  by  securing  for  limited  times 
to  authors  and  inventors  the  exclusive  ri^ht  to 
their  respective  writingt  and  discoveries. ' 

In  the  Statute  under  consideration,  the  word 
"  writing"  is  used  as  one  of  a  group  or  class  of 
rn^l  words— book,  pamphlet,  picture,  paper,  writ- 
*"  Ing,    print — each  of  which  is  ordinarily  and 

pnma  facie  understood  to  be  a  publication; 
and  the  enumeration  concludes  with  the  gen- 
eral phrase  "  or  other  publication,"  which  ap- 
plies to  all  the  articles  enumerated,  and  marks 
each  with  the  common  quality  indicated. 

It  must  therefore,  according  to  a  well-de- 
fined rule  of  construction,  be  a  published  writ- 
ing which  is  contemplated  by  the  Statute,  and 
not  a  private  letter,  on  the  outside  of  which 
there  is  nothing  but  the  name  and  address  of 
the  person  to  whom  it  is  written. 

We  do  not  think  it  a  reasonable  construction 
of  the  Statute  to  say  that  the  vast  mass  of 
postal  matter  known  as  *•  letters"  was  intended 
by  Congress  to  be  expressed  In  a  term  so  gen- 
eral and  vague  as  the  word  •'  writing,"  when 
it  would  have  been  just  as  easy,  and  also  in 
strict  accordance  vrith  all  its  other  postal  laws 
and  regulations,  to  say  •'letters"  when  letters 
were  meant;  and  the  very  fact  that  the  word 
**  letters"  is  not  specifically  mentioned  among 
the  enumerated  articles  in  this  clause  la  itself 
oonduBive  that  Congress  intended  to  exclude 
ivivate  letters  from  its  operations. 

Upon  this  point  Jvdffe  Hammond,  in  his 
<>pinion  in  Vnit$d  Statsi  y.  Huggitt,  40  Fed. 
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Rep.  686,  641,  makes  the  tollowtng  apt  ano. 
to  our  minds,  conclusive  remarks:  *'Ihave 
taken  the  trouble  to  examine  with  care  the 
legislation  ccncemin^  our  postal  affairs,  and 
do  not  find  a  single  instance  where  Congre^i 
has  ever  used  any  other  word  to  include  'let- 
ters' than  that  wo*rd  itself,  except  such  expres- 
sions as  'the  mail,'  'mail-matter,'  'bag  or 
mail  of  letters,'  etc.  .  .  .  Whenever  the  legis- 
lation in  hand  requires  specific  classification  or 
enumeration,  I  find  no  word  ever  substituted 
for  'letters'  to  express  that  which  U  commonly 
known  as  letters  in  relation  to  the  postal  serv- 
ice. We  have  '  letter  and  newspaper  envel- 
opes,' '  letter  correspondence,'  '  registered  let- 
ters,' 'unclaimed  letters,'  'dead  letters,'  're- 
quest letters.'  '  non-delivered  letters.' '  all  let- 
ters and  other  mail  matter,' *  foreign  letters/ 
•letters  or  packets,'  'letters  and  packets.' 
'  letter  postage,' '  letter  mail,' '  letter  and  other 
mail  matter,  and  such  like,  almost  innumer- 
ably; and  these  I  have  taken  quite  at  random 
from  the  Revised  Statutes.  Can  it  be  possible 
that  Congress,  then,  wishing  to  include  '  let- 
ters^ in  any  particular  and  accurate  enumera-  [2M] 
tion,  shall  drop  that  word  so  imbedded  in  our 
Postal  Laws  and  that  of  our  ancestors  bevond 
the  sea,  and  adopt  some  unfamiliar,  inferior 
and  in  every  sense  ambiguous  term  to  express 
the  idea  T 

A  further  argument  in  support  of  the  view 
we  have  asserted  is  found  in  the  fact  that  the 
Statute,  after  it  has  declared  by  enumeration, 
in  the  clause  under  consideration,  what  articles 
shall  be  non  mailable,  adds  a  separate  and  dis- 
tinct clause  declaring  that  "  every  letter  upon 
the  envelope  of  tohien  .  .  .  indecent,  lewd,  ob- 
scene or  LEiscivious  delineations,  epithets,  terms 
or  language  may  be  written  or  printed,  .  .  . 
shall  not  be  conveyed  in  the  mails,"  and  the 
person  knowingly  or  willfullv  depositing  the 
same  in  the  maus  '*  shall  be  aeemed  guilty  of 
a  misdemeanor,"  etc.  This  distinctly  addi 
tional  clause,  specifically  designating  and  de- 
scribing the  particular  class  of  letters  which 
shall  be  non-mailable,  clearly  limits  the  inhibi- 
tions of  the  Statute  to  that  class  of  letters  alone, 
whose  indecent  matter  is  exposed  on  the  en- 
velope. It  is  an  old  and  familiar  rule  that, 
"  where  there  is,  in  the  same  statute,  a  particu- 
lar enactment,  and  also  a  general  one,  which, 
in  its  most  comprehensive  sense,  would  include 
what  is  embraced  in  the  former,  the  particular 
enactment  must  be  operative,  and  the  general 
enactment  must  be  taken  to  affect  only  sucb 
esses  within  its  ^neral  language  as  are  nov 
within  the  provisions  of  the  particular  enact- 
ment." Prettv  V.  8oUif,  26  Bcav.  610,  per 
Romilly,  if.  5?./  State  v.  Qrnir,  cf  Railroad 
Taxation,  87  N.  J.  L.  228.  This  rule  applies 
wherever  an  Act  contains  general  provisions 
and  also  special  ones  upon  a  subject,  which, 
standing  alone,  the  general  provisions  wouM 
include.  Endlich  on  the  Interpretation  of  Stni - 
utes,  960. 

The  decisions  of  the  circuit  courts  upon  the 
question  nresented  to  us  by  this  certificate  have 
beenconfiicting.  Those  sustaining  indictments 
in  cases  similar  to  this  hold  that  the  term  "writ- 
ing" comprehends  "letters,"  and  insist  that 
even  if  the  general  phrase  "  other  pubUcatto  "  rftttll 
is  allowed  to  apply  to  the  word,  the  eeBdhi*  «r      **^  ' 
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tnfflcfeDt  pnbHcaf  km  to  bring  a  letter  within 
tbe  Btatnte,  at  it  beki  to  be  the  case  in  an  action 
of  slander  and  libel. 

Tbe  reply  to  this  is.  that  the  Statute  prohibiU 
tbe  coDYeyaoce  bj  mafl  of  matter  which  ii  a 
pabUcation  before  it  is  mailed,  and  not  sach  as 
becomes  a  pobll^sttlon  by  resson  of  its  being 
mafled. 

Another  argument  on  which  indictments  of 
this  character  have  been  sostained  by  some  of 
the  drcnit  conrts  is,  that  a  reasonable  constmc- 
tion  must  be  given  the  Statute,  and,  it  being 
erident  that  C^gress  intended  to  exclude  any- 
tbinff  of  an  obscene  character  from  tbe  maib, 
it  is  immaterial  whether  the  thing  prohibited  is 
inside  or  outside  of  an  enyelope,  and  therefore 
unreasonable  to  hold  that  Congress  intended 
not  to  allow  a  decent  writing  in  an  obscene 
enrelope,  but  at  tbe  same  time  to  allow  obscene 
writing  in  a  proper  envelope.  We  recognize 
tbe  value  of  the  rule  of  construing  statutes  with 
reference  to  the  evfl  they  were  designed  to  sup- 
press as  an  important  aid  in  ascertaining  the 
meaning  of  language  in  them  which  is  am- 
biguous and  equally  susceptible  of  conflicting 
constructions.  But  this  court  has  repeatedly 
bpld  that  this  rule  does  not  apply  to  instances 
which  are  not  embraced  in  tbe  language  em- 
ployed in  the  statute,  or  implied  from  a  fair 
interpretation  of  its  context,  even  tboueh  they 
may  involve  the  same  mischief  which  the  stat- 
ute was  designed  to  supmess.  United  JStata 
V.  Sheldon,  15  U.  S.  2  Wheat  119  [4: 199]; 
United  Statu  ▼.  Wiliberger,  18  U.  S.  5  Wheat. 
76,  9S  [5: 87,  421:  UniUd  Statsi  ▼.  Jdorrii,  89 
n.  S.  14  Pet  464,  475  [10:648,  5481;  United 
Stata  ▼.  EartweU,  78  U.  S.  6  Wall  886  [18: 
8801;  United  Statti  v.  Bern,  92  U.  S.  214  [28: 
6681. 

But  we  cannot  concede  that  the  policy  of  the 
Statute  was  so  sweeping  as  the  argument  as- 
sumes. We  think  that  its  purpose  was  to 
purge  the  mails  of  obscene  andf  indecent  matter 
us  far  as  was  consistent  with  the  rights  reserved 
to  the  people,  and  with  a  due  regard  to  tbe  se- 
curity of  private  correspondence  from  exami- 
nation, m  parte  Jaekmm,  96  U.  S.  727  [24: 
8771.  This  oblect  seems  to  have  been  accom- 
plisned  by  forbidding  tbe  use  of  the  mails  to 
Dooks,  pamphlets,  pictures,  papers,  writinn 
and  prints,  and  other  publications  of  an  inde- 
cent nature,  and  also  to  private  letters  and 
postal  cards  whereon  the  indecent  matter  is 
exposed  to  the  inspection  of  others  than  the 
l>erson  to  whom  the  letter  is  written. 

Ashurst,  J,,  said  in  Jonse  v.  Smart,  1  T.  R. 
51:  **  It  is  suer  to  adopt  what  the  legislature 
have  actually  said  than  to  suppose  what  they 
meant  to  say."  In  the  Queentberr!/  Leaeee,  1 
Bligh,  497.  Lprd  Redesdale  said:  *'  The  proper 
mode  of  disposing  of  dlfllculties  arising  from 
a  liberal  construction  is  by  an  Act  of  Parlia- 
ment, and  not  by  the  decision  of  court."  Con- 
gress seems  to  have  acted  upon  this  idea;  and 
if  further  argument  were  needed  in  support  of 
our  view  it  will  be  found,  we  think,  in  tne  fact 
that  in  an  Amendment  to  this  Statute  passed 
September  26.  1888  (25  Sut  496),  for  the  first 
time  in  the  history  of  the  postal  service  the 
woid  '*  letter  "was  included  in  the  list  of  ar- 
ticles made  non-mailable  by  reason  of  their  ob- 
scene, lewd,  lascivious  or  otherwise  improper 
character.    If  letters  were  embraced  in  the 


Statute  on  which  this  indictment  was  founded, 
why  did  Congress  consider  it  necessary  to  in- 
sert the  spedflc  word  to  designate  them  in 
1888?  It  must  be  that  that  body  did  not  put 
the  construction  on  the  prior  Statute  claimed 
in  behalf  of  the  United  States,  else  we  have  it 
doing  a  useless  and  vain  act  But  as  the 
Amendment  of  1888  Ib  not  involved  in  this 
case,  no  opinion  is  expressed  as  to  whether  the 
term  '*  letter,"  as  used  therein,  can,  under  a 
proper  construction  of  that  Statute,  be  held  to 
include  a  strictly  private  sealed  letter. 

With  reference  to  the  argument  that  the 
word  "writing"  occurs,  in  the  legislation  on 
this  subject,  as  an  amendment,  we  have  only 
to  remark  that  the  entire  history  of  that  legis- 
lation, so  far  from  forming  a  basis  for  a  dliler- 
ent  construction  of  this  Act,  confirms  it. 

For  the  reasons  above  given  our  answer  to 
the  first  question  certifi^  is  in  the  negative. 
This  being  decisive,  we  need  not  consider  the 
second  question;  and  the  third,  as  has  been  re- 
peatedly held,  is  too  general  to  be  tbe  subject 
of  a  certificate  of  division. 


ADOLPHUS  ECKLOPP,  Piff.  in  Err., 

e. 
DISTRICT  OF  COLUMBIA. 

(See  8.  C  Beporter^  ed.  240-244.) 

Potoer  to  remove  police  officer — natice^^Aei  of 
1878. 

L  The  commissioners  of  the  District  of  Columbia 
have  power  to  remove  a  police  officer  without 
charges,  notice  or  hearing. 

2.  The  grant  of  a  general  power  to  remove  carries 
with  it  the  right  to  remove  at  any  time  or  in  any 
manner  deemed  best,  with  or  without  notice. 
8.  The  Act  of  1878  is  an  Organic  Act,  intended  to 
dispose  of  tbe  whole  question  of  a  government 
for  the  District  of  Oolumbla. 

[No.  244.] 
Submitted  March  g7, 1890.    Decided  April  23, 

1890. 

rj  ERROR  to  the  Supreme  Court  of  tho 
District  of  Columbia  to  review  a  judgment 
at  general  term  reversing  a  Judgment  at  special 
term  for  salary  of  a  lieutenant  of  the  police 
force  of  the  District  of  Columbia.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mesere,  C.  C.  Ck>U  and  w.  L.  Cole,  for 
plaintiff  in  error:  f 

Repeal  by  implication  Is  not  favored  by  the 
court  When  there  are  two  Acts  upon  the  same 
subject,  the  rule  is  to  gfve  effect  to  both. 

Beali  V.  Bale,  45  U.  S.  4  How.  87  (11:  805); 
U.  S.  V.  J)fnen,  78  U.  S.  11  WaU.  92  ^20: 154); 
IfeCartee  v.  Orphan  Asylum  Society,  9  Cow, 
487;  StaU  v.  Palmee,  28  Fla.  620;  Robinson  v. 
Bippey,  111  Ind.  112;  Dugan  v.  Qittinge,  8 
Gill,  188:  PeopU  v.  Qttetin,  67  Mich.  407; 
State  Y.  StoU,  84  U.  S.  17  Wall.  481  (21:  654); 
Murdoch  v.  Memphie,  87  U.  S.  20  Wall  617 
(22:  487);  Bed  Bock  ▼.  Eenry,  106  U.  S.  601 
(27:  258);  Pana  v.  Bowler,  107  U.  S.  588 
(27:  428):  Fuseea  t.  Qregg,  118  U.  S.  5G0 
(28:996). 

The-constructlon  of  a  statute  by  those  charged 
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witii  the  execution  of  it  is  entitled  to  great 

^A  V.  Johnston,  IZi  TJ.  8.  268  (81:  896); 
Brown  v.  U.  8. 118  IT.  8.  671  (28: 1080). 

The  legal  right  to  the  office  carries  with  it 
the  right  to  the  salary. 

U.  d.  Y.  Ptrkim,  116  U.  8.  488  (29:  700);  U. 
8.  ▼.  Addison.  78  U.  8.  6  Wall.  291  (18:  919); 
FiUnmmoM  ▼.  Brooklyn^  102  N.  Y.  636;  An- 
drews v.  PorUand.  79  Me.  484;  Memphis  ▼. 
Woodward,  12  Heisk.  499;  People  ▼.  Bmyth^  28 
Cal.  21. 

Mr,  €foor|^  O.  Haileton  for  defendant 
In  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court. 

On  March  81,  1888,  the  pkintiff  in  error, 
who  had  been  for  years  theretofore  a  lieuten- 
ant of  the  police  force  of  the  District  of 
Columbia,  was  removed  from  office  by  the 
commissioners  of  the  District  This  removal 
was  without  any  written  charges  preferred 
against  him,  or  any  notice  or  hearing.  Ohal- 
lenging  the  validity  of  such  removal,  he 
brought  his  action  for  salary  subsequent  there- 
to. At  the  trial  of  the  case,  at  a  special  term 
of  the  Supreme  Court  of  the  District,  bis  sum- 
mary removal  was  adjudged  unauthorized,  and 
his  claim  for  salary  sustamed.  This  Judgment 
was  reversed  bv  the  court  at  its  general  term, 
and  the  action  dismissed  at  hii  cost.  4  Mackey, 
672.  To  reverse  that  Judgment  of  the  general 
term,  this  writ  of  error  ii  prosecuted. 

The  single  question  presented  by  the  record 
is  as  to  the  power  of  the  commissioners  to  re- 
move a  police  officer  withbut  charges,  notice 
or  hearing.  The  Act  of  June  11, 1878  (20  Stat. 
102)«  bv  which  the  police  force  was  placed 
under  the  control  of  the  comminioners  of  the 
District,  empowers  them  (§  8)  "  to  abolish  any 
I'^^J  office,  to  consolidate  two  or  more  offices,  re- 
duce the  number  of  employes,  remove  from 
office  and  make  appointments  to  any  office 
under  them  authorized  by  law."  If  tms  were 
an  the  legislation,  there  would  be  no  question, 
for  the  grant  of  a  general  power  to  remove  car- 
ries with  it  the  rieht  to  remove  at  any  time  or 
in  any  manner  deemed  best,  with  or  without 
notice;  but  the  contention  of  the  plaintiff  in 
error  is,  that  this  unrestricted  right  of  removal 
is  limited  by  the  provisions  of  prior  statutes. 

In  1861  an  Act  was  passed  creating  a  metro- 

Eolitan  police  ^stem  for  the  District  of  Colum- 
ia,  ana  establishing  a  police  for  such  District. 
12  Stat  820.  By  that  Act  a  board,  consist- 
ing of  five  commissioners,  was  created,  to  whom 
was  ffiven  full  control  over  the  police  force. 
This  board  was  continued  until  the  Act  of 
1878,  and  its  power  of  removal  was  limited  by 
this  provision:  "  No  person  shall  be  removed 
from  the  police  force  except  upon  written 
charges  preferred  against  him  to  the  board  of 
pobce,  and  after  an  opportunity  shall  have 
been  afforded  him  of  being  heard  in  his  de- 
fense; and  no  penon  removed  from  the  police 
force  for  cause  shall  be  reappointed  to  any 
office  in  said  force."  Sec.  8  of  the  Act  of 
1861,  embodied  in  Revised  Stat  D.  C.  §  865. 
And  the  contention  is  that  the  Act  of  1878 
■imply  changed  the  control  from  one  board  to 
another;  that  this  limitation  on  the  power  of 
removal  waa  not  expressly  repealed  by  the  Act 
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of  1878;  that  repeals  by  Implication  are  not 
favored:  and  therefore  that,  construing  the  old 
law  with  the  new,  whatever  power  the  new 
board  had  over  other  subordinates,  its  power 
over  the  police  was  subject  to  that  limitation. 
On  the  other  hand,  it  appears  that  in  1871  an 
Act  was  passed  providing  a  government  for 
the  District  of  Columbia.  16  Stat  419.  This 
established  a  territorial  government,  with  a 
governor  and  legislative  assembly,  to  which  the 

general  administration  of  the  affairs  of  the 
istrict  was  committed.  It  did  not  change  the  l^^m 
police  department,  which  was  left,  as  thereto- 
fore, under  the  charge  of  the  poUce  commis- 
sioners. This  territorial  system  not  proving 
satisfactorv.  Congress,  in  1874  (18  Stat  116), 
abolished  it,  and  vested  the  affain  of  the  Dis- 
trict in  a  commission.  That  Act  contained  the 
provision  we  have  heretofore  quoted  from  the 
Act  of  1878;  and  gave  to  this  commission  large 
powers  of  administration,  but  without  control 
of  the  police  or  the  schools.  Evidently  this 
scheme  of  administration  was  experimental,  as 
section  6  of  the  Act  provided  for  the  appoint- 
ment of  a  committee  of  Congress  to  prepare  a 
suitable  frame  of  government  for  the  District 
and  report  the  same  to  the  succeeding  Clongress. 
The  experiment  was  found  to  be  satisfactory, 
and  in  1878,  four  years  thereafter,  the  Act  from 
which  we  first  quoted  was  passed,  which  was 
entitled  "An  Act  Providing  a  Permanent 
Form  of  Gk)veroment  for  the  District  of  Col- 
umbia." Following  the  idea  and  enlarging 
the  scope  of  the  Act  of  1874,  the  generaraa- 
ministration  of  affairs  was  vested  in  a  commis- 
sion, and  to  that  commission  was  given  con- 
trol also  over  the  police  and  schools;  for  by 
section  6  it  was  provided,  "That  from  and 
after  the  first  day  of  July,  eighteen  hundred 
and  seventy-eight  the  board  of  metropolitan 
police  and  the  board  of  school  trustees  shall  be 
abolished;  and  all  the  powers  and  duties  now 
exercised  by  them  shsJl  be  transferred  to  the 
said  commissioners  of  the  District  of  Columbia, 
who  shall  have  authority  to  employ  such  offi- 
cers and  agents  and  to  adopt  such  provisions 
as  may  be  necessary  to  carry  into  execution  the 
powers  and  duties  devolved' upon  them  by  this 
Act  And  the  commissioners  of  the  District  of 
Columbia  shall,  from  time  to  time,  appoint 
nineteen  persons,  actual  residents  of  said  Dis- 
trict of  Columbia,  to  constitute  the  trustees  of 
public  schools  of  said  District,  who  shall  serve 
without  compensation  and  for  such  terms  as 
said  commissioners  shall  fix.  Said  trustees 
shall  have  the  powers  and  perform  the  duties  in 
relation  to  the  care  and  management  of  the  pub- 
lic schools  which  are  now  authorized  by  law." 
It  will  be  noticed  that  a  distinction  is  pro- 
vided between  the  "police  and  the  schools.  An 
intermediate  board  is  to  be  appointed  for  the 
latter,  while  the  direct  control  of  the  police  is 
given  to  the  commissioners;  and  they  "are  au- 
thorized to  adopt  such  provisions  as  may  be 
necessary  to  carry  into  execution  the  powers 
and  duties  devolved  upon  them  by  this  Act" 
When  to  a  board  having  general  administrative 
supervision  of  the  affairs  of  a  community,  and  [243] 
with  plenary  power  in  the  matter  of  appoint- 
ment and  removal  of  subordinates,  is  added  the 
control  of  another  department,  and  no  express 
words  of  limitation  are  found  in  the  Act  mak- 
ing the  transfer,  it  is  to  be  presumed  that  such 
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boftxd  bat  the  same  plenaiy  power  in  respect  to 
this  new  department  and  is  not  hampered  by 
limitations  attached  to  the  board  which  there- 
tofore had  control  of  it.  The  presumption 
against  implied  repeal  obtaining  in  the  con- 
struction of  ordinaiy  statutes  yields  to  the  in- 
ferences arising  from  the  subject  matter  of  leg- 
islation. Plenarr  poweit  having  been  found 
by  experience  yainable  in  the  management  of 
affairs  already  under  the  control  of  the  board, 
the  transfer  of  another  department  to  the  same 
control  carries  with  it  a  strong  implication  that 
the  added  department  is  subject  to  the  same 
plenary  powers.  The  primary  thought  is  not 
a  mere  transfer  of  authority,  out  the  bringing 
of  the  added  department  within  the  control  or 
the  ffeneral  supervising  board.  It  is  unity  of 
administration  and  not  change  of  commission. 

But  our  oondusioDS  are  not  controlled  by 
tbis  construction  alone.  The  court  below  placed 
its  decision  on  what  we  conceive  to  be  the  true 
significance  of  the  Act  of  1878.  As  said  by 
Ihnt  court,  it  is  to  be  regarded  as  an  Organic 
Act,  io tended  to  dispose  of  the  whole  question 
of  a  government  for  tbis  District  It  is.  as  it 
were,  a  constitution  for  the  District.  It  is  de- 
clared by  its  title  to  be  an  Act  to  provide  "  a 
permanent  form  of  government  for  the  Dis- 
trict." The  word  "permanent"  is  suggestive. 
It  implies  that  prior  systems  had  been  tempora- 
ry nud  provisional.  As  permanent  it  is  com- 
plete in  Itself.  It  is  the  system  of  government 
The  powers  which  are  conferred  are  organic 
powers.  We  look  to  the  Act  itself  for  their  ex- 
tent and  limitations.  It  is  not  one  Act  in  a 
series  of  legislation,  and  to  be  made  to  fit  into 
the  provisions  of  the  prior  legislation;  but  is  a 
single  complete  Act.  the  outcome  of  previous 
experiments,  and  the  final  Judgment  of  Con- 
gress aa  to  the  system  of  government  which 
should  obtain.  It  is  the  constitution  of  the 
District,  and  its  grants  of  power  are  to  be  taken 
as  new  and  independent  grants,  and  expressing 
in  themselves  both  their  extent  and  limitations. 
Such  was  the  view  taken  by  the  court  below; 
and  such  we  believe  is  the  true  view  to  be  taken 
of  the  SUtute.  Regarded  in  this  light,  but  one 
interpretation  can  be  placed  upon  the  section 
quoted.  The  power  to  remove  is  a  power  with- 
out limitations.  The  power  is  granted  in  gen- 
eral terms,  as  well  as  the  authority  to  adopt  such 
provisions  as  may  be  necessary  to  carry  it  into 
execution.  Full  authority  is  given  to  the  com- 
mission; and  in  the  absence  of  rules  and  regu- 
lations directing  a  different  procedure,  its  act 
of  summary  dismissal  cannot  be  challenged. 

Th4judgm«nt  ii  affirmed. 


FERDINAND  DE  ST.  GERMAIN.  Appt., 

EMANUEL  BRUNSWICK. 

flee  B.  a  Beporter^  ed.  m-VU 

Paten  taUUt^  <^in9$nU»if--if¥eefUit$faeuUy^ 
toidptttewL 

I.  Thn  srpllratinn  of  an  nirt  pfoncBSftf  msolilusui 

Nora.— Jbr  what  pcrtcntf  art  gmmUd;  vhm  tfs- 
tiartd  void.   See  note  to  Evans  v.  Eaton*  4:  OL 

AM  to  iMtonCaMltty  of  tnvefiHofit.  see  note  to 
Thompson  v.  Bolawlier,  fk  It;  also  jmU  toOmlnf 
V.  Burdsn,  U:  ML 
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apparatns  to  a  similar  or  analogous  subject,w1th 
no  change  In  the  manner  ot  application,  and  no 
result  distinct  in  its  nature,  will  not  sustain  a 
patent,  although  the  new  form  ot  result  may  not 
have  before  been  contemplated. 

8.  Competent  knowledge  and  skill  of  an  intelligent 
medumlc  would  have  enabled  him  to  construct 
the  revolving  billiard-cue  rack  in  question  with- 
out calling  the  inventive  faoultF  into  play. 

&  The  patent.  No.  72,989,  granted  to  Brunswick, 
January  7, 1869,  for  a  revolving  one  rack,  is  void 
fOr  want  of  novelty.  ,  ^ 

|No.  257.]  ' 

Argued  April  11, 1S90.    Decided  April  B8, 1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Dislrict  of 
California  in  favor  of  complainant  for  an  in- 
fringement of  letters-patent.    Btvereed. 

Statement  by  Mr.  OhUf  JuHice  Fuller: 
This  was  a  oill  filed  by  Emanuel  Bruiiswirk 
against  Ferdinand  de  6t.  Germain  in  the  Cir- 
cuit Court  of  the  United  States  for  llic  Di<>iri(-t 
of  California,  October  25,  1K80.  for  an  alleged 
infringement  of  letters- patent  No.  72,9G9,  gnml- 
ed  to  firunswick  January  7,  1808.  for  a  rwoiv- 
in^  cue  rack. 

The  defendant  demurred  to  the  bill  February 
16,  1881.  and  among  other  causes  of  demurrer 
assigned  that  **the  said  complaint  docs  not  de- 
scribe or  set  forth  any  new  or  useful  invention 
or  discovery,  or  any  invention  or  dI^C(lVcry 

gatentable  under  the  Patent  Laws  of  Xhe  Uuiteil 
tates,  but,  on  the  contrary,  the  dcHcrintioDS 
of  the  alleged  inventions  contained  in  said  com- 
plaint show  that  the  same  is  not  patentable." 
The  demurrer  was  overniled,  whereupon  tlie 
defendant  answered,  denyiofr,  among  other 
things,  that  the  alleged  invention  was  of  any 
utilitv  or  value.  Replication  having  been  filed, 
proofs  were  taken,  and  an  interlocutory  decree 
was  entered  on  the  ISth  of  Muy.  1884.  m  fnvor 
of  the  complainant,  austaining  the  patent,  find- 
ine  that  there  had  been  infringement,  and 
referring  the  case  to  a  master  to  take  and  stHie 
an  account  of  the  gains  and  profits,  and  also 
the  damages.  The  master  subscquentlv  re- 
ported that  the  defendant  had  realized  $1,170 
profits  from  the  manufacture  and  sale  of  the 
cue  rack,  but  that  no  damages  had  been  sus- 
tained by  complainant,  by  reason  of  respond- 
ent's sales,  over  and  above  tbe  profits.  Excep- 
tiona  were  filed  by  both  complainant  and  de- 
fendant and  were  overruled  by  tbe  court,  and 
on  the  27th  of  May^  1886,  a  final  decree  in 
complainant's  favor  was  entered  in  tbe  case, 
for  toe  amount  reported  by  tbe  master,  with 
interest  and  costs,  and  an  appeal  duly  taken  to 
this  court  by  the  defendant 

The  first  error  assigned  is,  '*that  the  court 
erred  in  holding  that  the  said  letters-patent 
were  valid.'*  The  specification,  drawings  and 
claim  are  at  foUowa: 

"Be  it  known  that  I,  E.  Brunswick,  of  the 
CSty  of  Chicago,  in  the  County  of  Cook,  State 
of  Illinois,  have  invented  new  and  useful  im- 

Erovemencs  hi  billiard  cue  racks,  and  I  do  hero- 
y  declare  that  the  following  is  a  full  and  ex- 
act description  thereof,  reference  being  had  to 
the  accompanying  drawings,  making  part  of 
thia  specification,  In  which — 

"Drawing  No.  1  represents  the  plain  revolv* 
ing  cue  rack;  and 
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votftef  «Dd  Uatkmatj  eait  ladoi  li  the 
Thorn  fwolfe  lad  ttew  do  ttot  We  Udnk 
tteteooKpeleat  kaowledge  and  skin  Ib  hk  call- ! 
fog  oa  the  pnt  of  m  fBtdHgent  —***— *^ 
woold  fesTe  euUed  bim,  on  icqnert^  to  cod- 
ftroet  tke  leri^Tiiig  biDtanS-coe  nek  is  qnei- 
tioD,  withoMt  cilllBg  tie  iBf ctlye  facolty  into 
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FRAKCE8  BBATTT  wt  ai^,  lyk.  i»  Err, 
GEORGIA  BEKTOH.  Zxfx. 


<8ee8.a 
Be9i0m  qf  tiaU  judgmaiL 


to 

tiin  Um  JntfiriBcai  aa4  oot  imroHlflff  a  fedcfal 
^uciCloa,  oven  thooffli  theatata  couTt  alto  decided 
a  federal  ^ueiCloa,  tide  eourtwUl  dJeoiiei  the  writ 
of  error  wtihoot  eooeldertnc  the  Cedent  qaee> 
tien. 

[No.  279.1 
BubmittsA  Apra  IS,  1890.     Decided  April  28, 

1890. 

rr  ERROR  to  die  Bapreme  Ooort  of  the 
Slate  of  Georgia  to  reriew  a  judgment,  af- 
flrmiDg  a  judgment  of  the  Snperior  Court  of 
Rlchmooa  Coooty  in  that  Blate,  hi  favor  of 
pUdntiir,  settling  her  UUe  to  oertain  land.    JDU^ 


The  facta  an  stated  in  the  opinion. 

Mr.  Bmlmm  Dntefaar  for  plaiotiflli  in  error. 

CSo  coonsel  for  defendant  in  error.) 

Mr.  JwUa  Bl»telilbrd  deliYered  the  opbi- 
km  of  the  court: 

On  the  8d  of  M^,  1894,  one  Carrie  executed 
and  deliyered  to  Elijah  D.  Robertwn,  a  white 
man,  a  warranty  deed  of  a  lot  of  land  in  An- 
rarta,  Georgia,  82  feet  e  hiches  in  width  by 
200  feet  in  dqAh.  The  consideration  expressed 
in  the  deed  was  $800,  and  it  conrcyed  to 
Robertson,  his  heln  and  aesigns  forerer,  tbe 
lot  in  question,  in  trust  nerertbeless,  to  and  for 
(MH)  the  lole  oee,  benefit  and  behoof  of  the  follow- 
log  free  perwns  of  color  of  Augusta,  "to  wit, 
FanuT  Gardner,  the  wife  of  Thomas  Gardner, 
and  their  daughter,  Frances  Gardner,  and  any 
fotura  issue  of  the  laid  Fanny  l^  the  said 
Thomas,  and,  in  case  of  the  death  of  the  ssid 
Frances  and  Fanny,  in  trust  for  the  next  of 
kin  of  the  laid  Thomas  Gardner."    The  deed 

No«&-JWrtocHet<en  ^  VmHUd  malm  Buprem 
Cburt'll  «i/er  ftoteeoiirte  Co  eofMCnie  <fte(r  om 
iCaMea;fi9rsMsaoure  w<B  not  review  tAelrdMMofu 
aPMpta^en^WfliaairoathortoedhyitaliiU.  SeefioU 
le  OBBSMNlal  Buk  Y. 

IM 


aim  anthoitod  Robertson.  In  case  it  should  be 
deemed  advinble  and  to  the  faitciest  of  all  con- 
cerned that  a  ade  of  the  property  ahoold  tako 
pboe,  to  adl  and  make  tatka  to  it,  morkled  tbe 
eonagnl  of  the  aaid  Francea  and  rknny,  tbeir 
guardian  orguardiana^  should  be  first  had  and 
obtained. 

In  Jfardi,  1872,  Fumy  Gatdner  filed  aUIl  in 
equity,  in  the  Supeihw  Court  of  Richmond 
County,  Georgia,  aeCdng  forth  die  poidiase  of 
the  lot  of  bnd  by  Gardner  faom  Canie,  for 
$800,  and  the  making  of  such  deed;  that  Gard- 
ner, who  washer  husband,  and  the  father,  by  a 
former  wife,  of  Frances  Gardner,  who  had  in- 
tennarried  with  one  Beatty,  died  in  1865;  that 
an  of  those  persons  were  fiee  peraons  of  color; 
that,  on  the  3d  of  May,  1854,  Gardner  and  the 
I^aintiff  and  Francs  took  poBseflskm  of  the 
property;  that  afterwards,  Frances  hanng  mar- 
ried, Gardner  dirkled  the  kit  and  erected  a 
house  on  a  part  of  it  for  Frances;  that  the 
parties  thus  continued  in  the  poesesskm  of  tbe 
property  unto  the  death  of  Gardner;  that  from 
that  time  Frances  had  remained  in  poeses- 
ikm  of  the  portion  of  the  lot  on  which  the 
boose  was  erected  for  her  use,  and  the  plaintiff 
had  occupied  the  remaining  part  of  tlie  lot;  that 
the  deed  to  Robertson  was  void,  because  at 
that  time  all  conreyancea  of  real  esUte  in  Au- 
gusta to  or  for  tbe  use  of  free  persons  of  color 
residing  therdn  were  prohibited  by  law;  that 
the  plflJntiff  acquired  title  to  the  property  oc- 
cupied by  ber,  hy  actual  adrerse  possession  of 
the  nme  for  twenty  yean,  and  Frauds  had 
acquired  title  in  the  nme  way  to  thepremisea 
occupied  by  her;  that  the  plaintiff  desired  to 
sell  her  part  of  the  property,  but  could  not  do 
so,  because  ^nces  claimed  that  under  the 
terms  of  the  trust  deed  she  owned  a  rfr> 
maioder  interest  in  the  whole  of  the  property, 
end  the  plaintiff  had  only  a  life  estate  therein; 
end  that  the  property  could  ix>t  be  sold  except 
with  the  consent  of  Frances. 

Tbe  bill  prayed  for  a  decree  that  the  plaintiff 
owned  a  fee-simple  title  to  tbe  portion  of  the 
lot  so  occupied  by  her;  that  tbetrustdeed  be 
canceled;  that,  if  the  court  should  hold  that  the 
title  of  the  phdotiff  and  of  Frances  was  deriTcd 
from  seyen  yean'  possession  under  the  trust 
deed^  as  color  of  title,  it  would  decree  that  the 
terms  of  such  deed  did  not  bind  the  plaintiff  or 
limit  her  title  in  the  property ;  that,  if  the  plain- 
tiff did  not  have  a  fee-simple  title  to  the  part 
in  her  possession,  she  and  Frances  might  bo 
decreed  to  be  tenants  in  common  of  the  entirs 
property,  and  the  same  might  be  divided  by 
commiraionen,  or  be  sold  and  the  proceeds 
divided,  share  and  share  alike,  between  tho 
plaintiff  and  Frances;  and  for  general  relief. 

The  bill  was  afterwards  amended  by  inserting 
an  allegation  that  tbe  plaintiff  furnished  to 
Gardner  at  the  time  of  the  purchase  one  half  of 
the  purobase  money  of  tbe  property,  the  same 
being  the  proceeds  of  her  labor  as  a  free  person 
of  color;  and  further  that  if  tbe  court  held  that 
the  plaintiff  acquired  no  legal  interest  under  the 
division  of  tbe  lot  by  Gardner,  in  the  part  which 
he  gave  to  ber  and  on  which  she  had  since  lived* 
and  no  interest  that  could  ripen  by  prescription, 
then  Gardner  died  in  possession  of  all  of  the 
lot,  leaving  the  plaintiff  and  Frances  as  his 
only  bein;  that  such  heira  bad,  by  tacit  con- 
sent, actually  occupied,  held  and  claimed  tho 
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boftxd  hat  the  same  plenary  power  in  respect  to 
this  new  department,  and  is  not  hampered  by 
limitationB  attached  to  the  board  which  there- 
tofore had  control  of  it.  The  presumption 
against  implied  repeal  obtaining  io  the  con- 
struction of  ordinaiy  statutes  yields  to  the  in- 
ferences arising  from  the  subject  matter  of  leg- 
islation. Plenary  powers  having  been  found 
by  experience  valuable  in  the  management  of 
affairs  already  under  the  control  of  the  board, 
the  transfer  of  another  department  to  the  same 
control  carries  with  it  a  strong  implication  that 
the  added  department  is  subject  to  the  same 
plenary  powers.  The  primary  thought  is  not 
a  mere  transfer  of  authoritv,  but  the  briogioff 
of  the  added  department  wiUiin  the  contrm  of 
the  general  supervising  board.  It  is  unity  of 
admmistration  and  not  change  of  oommisdon. 

But  our  conclusions  are  not  controlled  by 
this  coDstruction  alone.  The  court  below  placed 
its  decision  on  what  we  conceive  to  be  the  true 
significance  of  the  Act  of  1878.  As  said  by 
Ibat  court,  it  is  to  be  regarded  as  an  Organic 
Act,  intended  to  dispose  of  the  whole  question 
of  a  government  for  this  District  It  is,  as  it 
were,  a  constitution  for  the  District  It  is  de- 
clared by  its  title  to  be  an  Act  to  provide  "  a 
permanent  form  of  government  for  the  Dis- 
irict"  The  word  "permanent"  is  suggestive. 
It  implies  that  prior  systems  had  been  tempora- 
ry nud  provisionaL  As  permanent  it  is  com- 
plete in  Itself.  It  is  the  system  of  government 
The  powers  which  are  conferred  are  organic 
powers.  We  look  to  the  Act  itself  for  their  ex- 
tent and  limitations.  It  is  not  one  Act  in  a 
series  of  legislation,  and  to  be  made  to  fit  into 
the  provisions  of  the  prior  legislation;  but  is  a 
single  complete  Act,  the  outcome  of  previous 
exi>erimeDts,  and  the  final  judgment  of  Con- 
gress as  to  the  aystem  of  government  which 
should  obtain,  ft  is  the  constitution  of  the 
District,  and  its  grants  of  power  are  to  be  taken 
as  new  and  independent  grants,  and  expressing 
in  themselves  both  their  extent  and  limitations. 
Such  was  the  view  taken  by  the  court  below; 
and  such  we  believe  is  the  true  view  to  be  taken 
of  the  Statute.  Regarded  in  this  light,  but  one 
interpretation  can  be  placed  upon  the  section 
quoted.  The  power  to  remove  is  a  power  with- 
out limitations.  The  power  is  granted  in  gen- 
eral terms,  as  well  as  the  authority  to  adopt  such 
provisions  as  may  be  necessary  to  carry  it  into 
execution.  Full  authority  is  given  to  the  com- 
mission; and  in  the  absence  of  rules  and  regu- 
lations directing  a  different  procedure,  its  act 
of  summary  dismissal  cannot  be  challenged. 

The  Judgment  i$  affirmed. 


FERDINAND  DE  ST.  OERMAIK.  Appt,, 

e. 
EMANUEL  BRUNSWICK. 

flea  B.  O.  Reporter^  ed.  W-VLi 

P4ten  tabilitff  ef  inwnti^fu^nnerUiufamiiiif^ 
widpateni, 

I.  The  application  of  an  old  prooaasormaohtaM  or 


Mora.— For  what  paUnU  are  granUd;  when  tfa- 
elored  void.   See  note  to  Bvans  v.  Eaton*  4:  4SB, 

Am  to  patentabOity  of  inventione^  aaa  note  to 
ThoflBpaoo  V.  Boinolier,  S:  91;  also  note  toConhig 
V.  Burden,  U:  ML 
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apparatna  to  a  aimilar  or  analogous  subject,with 
no  change  in  tiie  manner  ot  application,  and  no 
result  distinct  in  its  nature,  will  not  sustain  a 
patent,  although  the  new  form  ot  result  may  not 
have  before  been  contemplated. 

2.  Competent  knowledge  and  Bkill  of  an  intelliRrent 
meohMiio  would  have  enabled  him  to  oonstruct 
the  revolving  biUiard-oue  rack  in  question  with- 
out oalling  the  inventive  f acuUy  into  plaj. 

&  The  patent,  Ko.  72,Me,  granted  to  Brunswick, 
January  7, 1668,  for  a  revolving  one  rack,  ia  void 
for  want  of  novelty.  ,  ^ 

|No.  257.]  ' 

Ai-gued  April  11, 1890,    Decided  April  t8, 1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Dislrict  of 
California  in  favor  of  complainant  for  an  in- 
fringement of  letters-patent.    Btverecd. 

SUtement  by  Mr.  OhUf  Jaetice  Fuller: 
This  was  a  oill  filed  by  Emanuel  Brunswick 
against  Ferdinand  de  St.  Germain  in  the  Cir- 
cuit Court  of  the  United  Slates  for  ilic Di«^iri(l 
of  California,  October  25,  1h80.  for  an  alle^tcd 
infringement  of  lettcrs-paient  No.  72,969,  granl- 
ed  to  Brunswick  January  7,  1808.  for  a  revolv- 
ing cue  rack. 

The  defendant  demurred  to  the  bill  February 
16,  1881,  and  among  other  causes  of  demurrer 
assigned  that  *'the  said  complaint  docs  not  de- 
scribe or  set  forth  any  new  or  useful  invention 
or  discovery,  or  any  invention  or  dij-covcry 

Satentable  under  the  Patent  Lawsof  the  Utiiteu 
tates,  but,  on  the  contrary,  the  dcHcrintiuns 
of  the  alleged  inventions  contained  in  said  com- 
plaint show  that  the  same  is  not  patentable." 
The  demurrer  was  overniled,  whereupon  the 
defendant  answered,  denylDfr,  among  other 
things,  that  the  alleged  invention  was  of  any 
utilitv  or  value.  Replication  having  been  filed, 
proofs  were  taken,  and  an  interlocutory  decree 
was  entered  on  the  ISth  of  May,  1884,  m  fnvor 
of  the  complainant,  sustaining  the  patent,  find- 
ing that  there  had  been  infringement,  and 
referring  the  case  to  a  master  to  take  and  btate 
an  account  of  the  gains  and  profits,  and  also 
the  damages.  The  master  subsequently  re- 
ported that  the  defendant  had  realized  $1,176 
profits  from  the  manufacture  and  sale  of  tlie 
cue  rack,  but  that  no  damages  bad  been  sus- 
tained by  complainant,  by  reason  of  respond- 
ent's sales,  over  and  above  Ibe  profits.  Excep- 
tions were  filed  by  both  complainant  and  de- 
fendant and  were  overruled  by  the  court,  and 
on  the  27th  of  May,  1886,  a  final  decree  in 
complainant's  favor  was  entered  in  the  case, 
for  the  amount  reported  by  the  master,  with 
interest  and  coats,  and  an  appeal  duly  taken  to 
this  court  by  the  defendant. 

The  first  error  assigned  ia,  "that  the  court 
erred  in  holding  that  the  said  letters-patent 
were  valid."  Tne  specification,  drawings  and 
claim  are  m  foUowa: 

"Be  it  known  that  I,  E.  Brunswick,  of  the 
CSty  of  Chicago,  in  the  Coun^  of  Cook,  State 
of  Illinoia,  have  invented  new  and  useful  im- 

Erovemenca  in  billiard-cue  racks,  and  I  dohero- 
y  declare  that  the  following  ia  a  full  and  ex- 
act description  thereof,  reference  being  bad  to 
the  accompanying  drawinga,  making  part  of 
this  specification,  in  which — 

"Drawing  No.  1  repreaenta  the  plain  revolt 
ing  cue- rack;  and 
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"Drawliis  Ho.  t  nftrcMnti  the  lock'Up  rack 
for  ^vau  uae. 

"Tlte  Damn  of  mj  lorention  coiutsU  Id 
■nakiiig  the  bOUard-ene  rack  so  arranKed  that 
it  mM  rerolTa  and  be  detached  from  the  nail. 

"To  soabla  otben  akilled  in  tbe  art  to  make 
and  nse  m;  InTeotloa.  I  will  proceed  to  de- 
•crlbe  its  conatnictinD  and  operaiioo. 

"Two  circular  plBt«a,  A  and  B  (drawing  No. 
1),  are  flrmly  Hcured  to  a  vertical  sbalt,  C. 
The  lower  plate  A  Is  provided  with  a  rim,  a, 
at  ita  outer  edge  to  prereat  the  butt  eoda  o(  the 
cuea  from  •Up^DC  o&  the  plate  and  the  upper 
plate  B  it  proTlded  wtlb  MTeral  opeoiDES 
through  which  the  poiots  of  the  cues  are  paaaed. 
Eocb  plate  la  provided  with  a  meialllc  pin,  D, 
wlikh  eutera  a  nwtallic  (ocket,  E,  Inlaid  In  the 
tiatiooary  brackets,  F  F,  and  revolve  in  IL 
Tlie  brocket?  are  secured  to  a  wall,  a  pillar  or 
any  oilier  object,  and  support  tbe  nek. 

"I  mote  private  cue  racka  (drawing  No,  2) 
in  which  the  lower  plate  A  forms  a  bottom  lo 
ind  box,  B.  Open  on  top.  and  divided  '~'~ 


■nil  provided  with  a  lock  and  kev.  The  upper 
|il.ile  E  Formi  a  bollom  lo  the  box  B,  and  is 
piovided  with  several  holes.  The  rack,  being 
revoIvlDg,  is  very  convenient  for  baadling  the 

'What  I  claim  as  my  Invention  and  desire 
to  secure  by  letters-pateot  is — 

"The  revolvlnc  billiard-cue  rack  constrncted 
and  operated  suMtantlally  aa  and  In  the  man- 
ner herein  described  and  apeclQed." 

■', 


Mr.  If,  A.  WbeatoB,  for  appellant: 
Thtn  b  BOtUnc  deacribed  Id  the  patent  In 
ttifs  cast  except  the  Idn  of  applying  old  de- 
Tlcea  to  a  new  and  analogona  uae,  ana  the  ex- 
•rdae  of  the  most  ofdlnary  kind  of  mecbaolcal 
ksowMge  Id  maUng  nich  application. 

AwHM  T.  Piptr,  91  n.  8.  87  (38:  200);  7>r- 
lUD.  8. 


.   u.-  -        'l  "U,  "".  "Vi    "HI* 

•,  Patents,  fi  as  tt  mq.;  AtlanUe  Workt  »_ 
Brady,  Itn  07  8.  192(87:488);  Finton  v.  Sim- 
iltcn,  IM  n.  8.  402(36: 810);  SmiA  v.  NiehoU, 
8tJ  U.  S.  31  Wall  IIB  (23;  667);  Pearte  v.  Mvi- 
ford,  102  U.  8.  117,  IJB  (88:  96);  Hick*  v.  KO- 
tq/.  35  D.  S.  18  WalL  070  (81:  853):  Oiwieh  r. 
Eomner.  108  U.  8.  TS7  (2S:  488);  QanUtier  v. 
Ban,  118  (J.  8.  180  (80:  158);  WMtn  Bleelrie 
Wg.  Oo.  v.  An»07wt  Bran  A  a  Oa.  114  D.  8. 
447  (39:  310);  Fmntylvania  B.  0».  r.  Loeem^ 
lift  B.  8.  Trvek  Co.  110  U.  8.  490  (28:  222); 
Doy  V.  Fair  Sattn  A  W.  B.  Oo.  183  U.  8.  98 
(S3:  365);  WaUon  v.  dneinnati,  I.  St.  L.  AO. 
R  Oo.  182  U.  8.  161  1183:  895);  Marthand  t. 
Bmlctii.  183  n.  8,  195  (83:  888)i  Anm  v.  Man- 
haltanB.  Oo.  183  D.  B.  84(88:  272). 

Mtairt.  Wlllard  P»rker  Butler  and 
John  L.  Bo<m»  for  appellee. 

Mr.  OM^  Juitiet  FoUer  delivered  the  opin- 
ion of  the  court: 

Thla  case  falls  witblo  tbe  familiar  rule  that 
tbe  application  of  an  old  processor  machine  or 
apparatus  to  a  similar  or  analogous  subject, 
wiih  DO  change  In  the  manner  of  application, 
and  no  result  substantially  distinct  In  its  nat* 
ure,  win  not  austaln  a  patent,  although  the 
new  form  of  result  may  not  have  before  been 
conf  em  plated. 

Tbe  ordinary  cue  rack  was  made  with  the 
upper  part  perforated  with  holes  to  receive  the 
■mall  ends  of  the  cues  when  put  In  the  rack, 
and  with  a  ledge  or  molding  along  the  front 
of  the  lower  part,  on  which  the  cues  stood,  so 
as  lo  prevent  them  from  slipping  off.  The 
horizontal  and  straight  upper  and  lower  parla 
of  the  ordinary  cue  rack  were  changeil  by 
complainant  Into  two  circular  dislis,  called 
"plates"  In  tbe  specification,  having  tbe  perfo- 
rnilons  and  the  nm,  secured  to  a  vertical  shaft, 
and  each  provided  with  a  melallic  pivot,  enter- 
ing into  and  revolving  In  a  metallic  socket,  in- 
serted In  ordinary  brackets  attached  to  tbe  wall 
or  pillar  or  any  other  object  for  the  support  of 

As  the  revolving  rack  held  the  cuea  in  the 
same  wav  and  by  tbe  name  means  as  the  ordi- 
nary rack,  If  patentable  novelty  existed  at  all 
It  must  be  found  In  making  the  racks  revolve, 
when  constructed  andoperatuig  In  the  manner 
Btatcd. 

revolvine  contrivances,  such  as  table 
casters  and  the  like,  for  ibe  reception  and  car- 
riage of  articles,  EO  as  lo  bring  them  easilr  with- 
in reach,  were  well  known,  and  theapplicalioD 
of  such  a  contrivance  to  tbe  holding  and  car- 
~1ng  of  cueswaa  but  the  application  of  an  old 

vice  to  a  new  and  analogous  use,  with  such 
changes  only  as  would  naturally  be  made  to 
adajptit  thereto. 

The  making  of  tbe  old  cue  rack  circular, 
putting  In  the  revolving  apparatus,  end  sua- 
pendlog  it  on  brackets,  a  common  use  of  the 
latter,  involved  niechanlcBl  skill  aimply,  and 
not  the  exercise  of  Invention,  In  tbe  creation  of 

novel,  substantive  result. 

The  state  of  the  art,  as  shown  by  tbe  prior 
patents  for  revolving  dining  tables  and  bottle 
casters,  Introduced  oo  behalf  of  defendant,  U- 
lostrates  the  correctness  of  this  conclusion. 

These  tables  and  caeten  were  so  arranged  aa 
12S 
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to  reyolTO  about  a  common  centre  and  bring 
around  diibes  and  decanters  in  that  way,  at  de- 
sired. The  office  performed  was  the  same  in 
respect  to  dishes  and  decanters  as  that  per- 
formed by  complainant's  contriYance  in  respect 
to  cues.  The  difference  between  revoMng  and 
stationary  tables  and  casters  and  between  re- 
Tolving  and  stationary  cue  racks  is  the  same. 
Those  rcYolve  and  these  do  not  We  think 
that  competent  knowledge  and  skill  In  his  call- 
iDg  on  tne  part  of  an  intelligent  mechaoic 
would  have  enabled  him,  on  request,  to  con- 
struct the  revolving  billiard-cue  rack  in  ques- 
tion, without  calling  the  inventive  faculty  into 
play. 

The  patent  was  void  for  want  of  novelty, 
and  the  decree  ie  retereed  and  the  eaiue  remanded, 
fcith  «  direction  to  diemiu  the  Wk 


FRANCES  BEATTY  bt  al.,  Pfi^.  in  Err., 

e. 

OEORQIA  BENTON,  Exr^x. 

(See  8.  0.  Beporter*s  ed.  24i-26U 

Beniew  of  etate  judgment. 

Where  the  ease  was  dedded  hy  the  state  oourt  on 
an  iDdependent  ground,  hroad  enough  to  malD- 
tain  the  Judgment  and  not  involving  a  federal 
question*  even  though  the  state  court  also  decided 
a  federal  question,  this  court  wiU  dismiss  the  writ 
of  error  without  considering  the  federal  ques- 
tion. 

[No.  279.] 
Submitted  April  18, 1890.     Decided  April  i8, 

1890. 

rr  ERROR  to  the  Supreme  Court  of  the 
State  of  Georgia  to  review  a  Judgment,  af- 
thming  a  hidgment  of  the  Superior  Court  of 
Richmond  County  in  that  State,  in  favor  of 
pkintifT,  settling  her  title  to  certain  land.    Die- 
wdeeed. 
The  facts  are  stated  in  the  opinion. 
Mr,  Salem  Dnteher  for  plaiotifts  in  error. 
(No  counsel  for  defendant  m  error.) 

Mr.  Jvttice  Bl»tcliford  delivered  the  opin- 
ion of  the  court: 

On  the  8d  of  May,  1854,  one  Carrie  executed 
and  delivered  to  Elijah  D.  Robertson,  a  white 
man,  a  warrant  deed  of  a  lot  of  land  in  Au- 
custa,  Georgia,  82  feet  6  inches  in  width  by 
SOO  feet  in  depth.  The  consideration  expressed 
in  the  deed  was  $600,  and  it  conveyed  to 
Robertson,  his  heirs  and  assigns  forever,  the 
lot  in  question,  in  trust  nevertheless,  to  and  for 
the  sole  use,  benefit  and  behoof  of  the  follow- 
ing free  persons  of  color  of  Augusta,  "to  wit, 
Fanny  Gardner,  the  wife  of  Thomas  Gardner, 
and  their  daughter,  Frances  Gardner,  and  any 
future  issue  of  tho  said  Fanny  by  the  said 
Thomas,  and,  in  case  of  the  death  of  the  said 
Frances  and  Fanny,  ia  trust  for  the  next  of 
kia  of  the  said  Thonas  Gardner."    The  deed 
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also  authorized  Robertson,  In  case  it  should  bo 
deemed  advisable  and  to  the  interest  of  all  con- 
cerned that  a  sale  of  the  property  should  take 
place,  to  sell  and  make  titles  to  it,  provided  the 
consent  of  the  said  Frances  and  Fanny,  their 
guardian  or  guardians,  should  be  first  had  and 
obtained. 

In  March,  1879,  Fanny  Gardner  filed  a  bill  in 
equity,  in  the  Superior  Court  of  Richmond 
County,  (jkorgia,  setting  forth  the  purchase  of 
the  lot  of  land  by  Garaner  from  Carrie,  for 
$600,  and  the  making  of  such  deed;  that  Gkird* 
ner,  who  was  her  husband,  and  the  father,  by  a 
former  wife,  of  Frances  Gardner,  who  had  in- 
termarried with  one  Beatty,  died  in  1865;  that 
all  of  those  i>ersons  were  free  persons  of  color; 
that,  on  the  8d  of  May,  1854,  Gardner  and  the 
plaindif  and  Frances  took  possession  of  the 
property;  that  afterwards,  Frances  having  mar- 
ried, Ghirdner  divided  the  lot  and  erected  a 
house  on  a  part  of  it  for  Frances;  that  the 
parties  thus  continued  in  the  possession  of  the 
property  until  the  death  of  Gardner;  that  from 
that  time  Frances  had  remained  in  posses- 
sion of  Uie  portion  of  the  lot  on  which  the 
house  was  erected  for  her  use,  and  the  plaintiff 
had  occupied  the  remaining  part  of  the  lot;  that 
the  deed  to  Robertson  was  void,  because  at 
that  time  all  conveyances  of  real  estate  in  Au* 
gtista  to  or  for  the  use  of  free  persons  of  color 
residing  therein  were  prohibited  by  law;  that 
the  plaintiff  acquired  title  to  the  property  oc- 
cupied by  her,  by  actual  adverse  possession  of 
the  same  for  twenty  years,  and  Francis  had 
acquired  title  in  the  same  way  to  the  premises 
occupied  by  her;  that  the  plaintiff  desired  to 
sell  her  part  of  the  property,  but  could  not  do 
so,  because  prances  claimed  that  under  the 
terms  of  the  trust  deed  she  owned  a  re- 
mainder interest  in  the  whole  of  the  property, 
and  the  plaintiff  had  only  a  life  estate  therein; 
and  that  the  property  could  not  be  sold  except 
with  the  consent  of  Frances. 

The  bill  prayed  for  a  decree  that  the  plaintiff 
owned  a  fee-simple  title  to  the  portion  of  the 
lot  so  occupied  by  her;  that  the  trust  deed  be 
canceled;  that,  if  the  court  should  hold  that  the 
title  of  the  plaintiff  and  of  Frances  was  derived 
from  seven  years'  possession  under  the  trust 
deed,  as  color  of  title,  it  would  decree  that  the 
terms  of  such  deed  did  not  bind  the  plaintiff  or 
limit  her  title  in  the  property ;  that,  if  the  plain* 
tiff  did  not  have  a  fee-simple  title  to  the  part 
in  her  possession,  she  and  Frances  might  be 
decreed  io  be  tenants  in  common  of  the  entire 
property,  and  the  same  might  be  divided  br 
commissioners,  or  be  sold  and  the  proceeda 
divided,  share  and  share  alike,  between  the 
plaintiff  and  Frances;  and  for  general  relief . 

The  bill  was  afterwards  amended  by  inserting 
an  allegation  that  the  plaintiff  furnished  to 
Gardner  at  the  time  of  the  purchase  one  half  of 
the  purchase  money  of  the  property,  the  same 
belnff  the  proceeds  of  her  labor  as  a  ftee  person 
of  color;  and  further  that  if  the  court  held  that 
the  plaintiff  acquired  no  legal  interest  under  the 
difision  of  the  lot  by  Ghirdner,  in  the  part  which 
he  gave  to  her  and  on  which  she  had  since  livedo 
and  no  interest  that  could  ripen  by  prescription, 
then  Gardner  died  in  possession  of  all  of  the 
lot,  leaving  the  plaintiff  and  Frances  as  his 
only  heirs;  that  such  hdra  had,  by  tacit  con- 
sent, actually  occupM,  held  and  claimed  the 
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porUou  to  dlrlded  to  them  by  Qardner,  from 
the  time  of  his  death;  and  that  Gardner  made 
DO  will  and  left  no  other  heirs. 

Frances,  bdn^  then  the  wife  of  one  Davis, 
answered  the  bill,  denying  that  the  property 
was  ever  divided  between  her  and  the  plain  tiu 
by  Gardner,  or  since  his  death,  otherwise  than 
that  Gardner  built  another  boose  for  her  on  the 
property,  for  convenience,  because  she  was 
married  and  had  manv  children;  and  that  her 
title  and  that  of  the  plaintiff  was  that  of  eo-eestuis 
que  trutt  for  life,  with  remainder  over  to  the 
children  of  Frances  who  should  be  living  at  the 
termination  of  such  equitable  life  estate. 

By  way  of  cross-bill,  the  answer  averred 
that,  before  Januarv  1,  1868,  no  proceedings 
were  ever  instituted  to  escheat  tbe  property  as 
being  conveyed  for  the  benefit  of  free  persons 
of  color;  that  by  section  2627  of  the  Code  of 
^mMfTi  Geozgia,  becoming  offeree  on  January  1, 1863, 
^**'  it  was  declared  that  escheat  should  lie  only  on 
failure  of  heirs;  that  by  the  Act  of  Georgia  of 
March  17,  1866,  free  persons  of  color  were 
vested  with  all  the  property  rights  of  white 
persons;  that  among  those  rights  was  that  to  a 
prescriptive  title  by  adverse  possession  for 
seven  years  under  written  eviaence  of  title; 
that  by  possession  adverse  to  aU  the  world, 
under  the  trust  deed,  for  seven  years  and  more 
prior  to  the  bringing  of  the  bul,  the  plsiutiff 
and  Frances  had  a  gtM)d  prescriptive  title  to  the 
property  under  the  limitations  of  the  deed,  and 
bad  an  equitable  life  estate  in  common,  with 
remainder  in  fee,  on  their  death,  to  the  next  of 
kin  of  Gardner;  that  Frances  had  six  children 
then  living,  two  of  them  by  her  first  husband, 
Beatty,  one  of  whom  was  an  adult  and  the  otber 
a  minor,  and  four  of  them  by  her  busbsnd 
Davis,  all  of  whom  were  minors,  such  six  chil- 
dren being  tbe  next  of  kin  after  iSraoces  to  Gard- 
ner, their  grandfather;  and  that  Gardner  had 
no  issue  by  the  plaintiff. 

The  answer  prayed  that  the  court  might  de- 
clare the  trust  to  be  valid,  and  appoint  a  trustee 
to  hold  the  property  for  the  joint  use  and 
benefit  of  the  plaintiff  and  the  defendant  during 
their  lives,  or  the  life  of  either  of  them,  and,  at 
the  termination  of  such  lives,  to  convey  tbe 
propertv  to  such  children  of  the  defendant  as 
might  then  be  living,  and  should  there  be  none 
such,  then  to  whoever  should  be  next  of  kin 
to  Gardner;  and  that  tbe  adult  son  of  the  de- 
fendant be  made  a  defendant,  with  a  guardiim 
ad  Mem  to  be  appointed  for  her  minor  children. 
The  answer  was  afterwards  amended  by 
averring  that  G^ardnerdied  in  November,  1865; 
that  from  the  date  of  the  trust  deed  to  that 
time  the  plaintiff  and  the  defendant  and  Gard- 
ner resided  together  on  the  lot,  being  in  occu- 
pation of  it  under  and  by  virtue  only  of  the 
trust  deed:  that  from  the  time  Gardner  died 
until  the  bringing  of  the  suit,  the  plaintiff  and 
the  defendant  continued  to  occupy  the  lot; 
that  more  than  seven  years  elapsed  from  Uie 
death  of  Gardner  to  the  bringing  of  Uie  suit; 
that  under  the  laws  of  Georgia,  as  they  existed 
^^my  ^'^^fOk  the  date  of  the  trust  d^,  any  instrument 
•••^  in  writing  purporting  to  convey  a  title  to  land, 
even  if  void,  was  good  as  color  of  title,  and 
advene  possession  of  the  land  thereunder  for 
seven  years  gave  a  good  title  by  prescription  to 
the  land;  that,  under  the  first  section  of  the 
Act  of  Congress  of  April  9, 1866,  all  persons 
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within  tlie  jurisdiction  of  theDnited  States  be> 
came  entitled  to  the  equal  benefit  of  all  laws 
and  proceedings  for  the  security  of  person  and 
property  as  was  enjoyed  by  white  citizens,  and 
all  citizens  of  the  United  States  became  enti* 
tied  in  every  State  to  the  same  rights  as  wer» 
enjoyed  by  tbe  white  citizens  thereof,  as  re» 
spected  real  and  pergonal  property;  that,  under 
the  first  section  of  tbe  14th  Article  of  Amend* 
ment  to  the  Constitution  of  the  United  States, 
it  was  provided  that  no  State  should  make  or 
enforce  any  law  which  should  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the  United 
States,  nor  deprive  any  person  of  life,  liberty 
or  proper^  without  due  process  of  law,  nor 
deny  to  any  person  within  its  Jurisdiction  the- 
equal  protection  of  the  laws;  that  under  said 
Act  of  Congress  and  said  Amendment  the  de- 
fendant became  entitled  to  tbe  same  rights,  a» 
to  prescriptive  tiUe  by  possession  under  color 
of  title,  as  any  white  person ;  that  under  said 
Act  of  Congress  and  said  Amendment,  the  Act 
of  Georgia  of  December  19, 1818,  and  that  of 
December  22, 1819,  could  not  be  lawfully  en* 
forced  as  against  the  rights  of  the  defendant 
under  tbe  trust  deed  as  color  of  title,  even  if 
the  deed  were  originally  void;  and  that,  under 
said  Act  of  Congress  and  the  14th  Amend- 
ment, the  plaintm  and  the  defendant,  under 
the  trust  deed,  and  their  occupancv  of  the  lot 
thereunder  for  seven  years  after  the  death  of 
Gardner,  had  an  equitable  life  estate  in  com- 
mon in  the  lot  with  remainder  in  fee  to  the 
next  of  kin  of  Gardner. 

The  answer  was  also  amended  by  averring 
that  the  claim  of  the  plaintiff  that  she  had  fur- 
nished to  Gkirdner,  at  the  time  of  the  purchase, 
one  half  of  the  purchase  money  of  the  prop- 
erty, was  barred  by  the  Statute  of  Limita- 
tions, the  claim  being  first  asserted  by  an 
amendment  to  the  bill,  made  June  28,  1884, 
more  than  thirty  years  after  the  purchase  of 
the  property  by  Gardner;  and  that  the  plaintiff 
was  estopped  by  laches  from  asserting  such 
claim. 

A  guardian  ad  litem  was  appointed  for  the 
minors,  and  he  and  the  adult  Beatty  were 
made  defendants.  The  case  was  tried  by  a 
jury.  The  court  at  the  trial  charged  the  jury 
a?  follows:  "Under  the  law  in  force  at  the 
time  of  making  this  deed,  free  persons  of  color 
could  not  hold  real  estate,  and  the  deed  from 
Carrie  to  Giudner  in  trust  was  absolutely  void, 
and  the  fact  that  the  war  and  its  results,  as  de- 
clared by  the  Constitution  of  the  United  States 
and  the  Acts  of  our  own  Legislature,  have  put 
all  colored  persons  on  the  same  footing  with 
white  persons,  does  not  and  cannot  make  the 
laws  invalid  or  validate  any  title  acquired  un- 
der them,  and  no  continuance  of  possession  for 
any  number  of  years  by  the  wife  and  daughter 
under  this  void  deed  can  ripen  it  into  a  good 
title.  The  transaction  being  illegal  and  void, 
no  act  of  either  and  no  i>ost-war  enactments 
can  galvanize  it  into  life.  If  you  believe  that 
Thomas  Gardner  paid  Carrie  for  this  land,  it 
being  admitted  that  there  were  no  proceedings 
before  1860  to  escheat  this  property,  and  re- 
mained in  possession  of  the  land  until  after  the 
close  of  the  war,  and  died  in  November,  1865, 
then,  notwithstanding  the  law  which  made  a 
trust  deed  void,  and  he  died  in  possession  of 
the  land,  the  wife  and  daughter  took  this 
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•estate  by  inheritaDce  absolntelv,  each  being 
•eD titled  to  one  half.  If  the  eyiacDce  does  Dot 
«how  that,  but  shows  that  Thomas  Gardner 
fMdd  the  purchase  money  and  went  Into  posses- 
sion and  then  divided  the  lot  between  Fanny 
«nd  Frances,  and  that  they  both  went  into  pos- 
session and  remained  hi  possession  until  after 
•the  war  closed  and  are  still  in  possession, 
Frances  is  estopped  from  denying  the  title  of 
Fanny  to  the  one  half  now  plaim^l  by  her;  so 
that  you  see  that  my  yiew  of  the  law  is  that 
the  trust  deed  cannot  be  enforced  or  be  made 
the  basis  of  any  title.  If,  therefore,  you  find 
for  the  complainant,  Fanny,  you  may  appoint 
three  discreet  persons  to  maae  the  division  of 
the  lot.  providing  for  a  sale  in  case  no  division 
of  the  kind  can  be  made." 

The  defendants  requested  th«  court  to  charge 
the  Jury  as  follows,  which  request  were  de- 
clineid:  "  2.  If  you  find  from  the  evidence  in 
this  case  that  l*bomas  Gardner  bought  this 
land  for  the  joint  use  of  Fanny  and  Frances 
during  their  fives,  and  at  their  death  to  go  to 
his  next  of  kin,  and  had  the  deed  of  1854  made 
to  carry  out  this  purpose,  and  that  Frances  and 
JS50J  Fanny  entered  on  the  occupancy  of  the  land 
by  virtue  of  the  deed,  and  were  in  the  occu- 
pancy of  the  land  under  the  deed  at  the  time 
free  persons  of  color  became  entitled  to  equal 
property  rights  under  the  law  with  white  per- 
sons, and  remained  in  such  possession  and 
occupancy  for  seven  years  thereafter,  then  I 
charge  you  that,  even  if  the  deed  itself  were 
void,  they  obtained  a  good  prescriptive  title 
such  as  set  out  in  the  deed— that  is,  a  good  pre- 
scriptive title  to  the  joint  use  and  enjoyment  of 
the  land  during  their  lives.  The  fact  that  the 
deed  was  void,  or  that  Fanny  or  Frances  were 
free  pel  sons  of  color,  in  no  wise  prevents  such 
a  prescriptive  title  as  stated  accruing  to  them, 
if  the  evidence  ishows  the  facts  above  stated. 
8.  Whenever  two  persons  are  from  any  cause 
entitled  to  the  possession  simultaneously  of 
any  property  in  this  State,  they  are  tenants  in 
common  and  each  entitled  to  the  use  and  enjoy- 
ment of  one  half  of  the  common  property,  and 
are  each  liable  for  one  half  of  the  burdens  im- 
posed by  law  on  the  common  property,  such  as 
taxes.  If,  therefore,  you  find,  from  the  evi- 
dence in  this  case,  that  Fanny  and  Frances  be- 
came simultaneously  entitled  to  the  possession 
of  this  property,  they  were  tenants  in  com- 
mon, eoually  entitled  to  its  benefits  and  equally 
liable  for  its  burdens.  If  you  find  that  one 
lived  on  one  half  and  one  on  the  other,  this  is 
nothing  more  than  the  law  entitled  them  to; 
4ind  if  one  paid  the  taxes  on  her  half  and  the 
other  on  hen,  this  is  nothing  but  what  the  law 
required  them  to  do.  The  fact  of  one  livlnff 
on  one  half  and  the  other  on  the  other,  or  of 
«ne  paying  the  taxes  on  one  half  and  the  other 
<be  taxes  on  the  other,  no  matter  how  long 
this  was  kept  up,  would  not  give  either  one  a 
fee-sfmple  title  to  the  particu&r  half  on  which 
ahe  lived  and  paid  taxes.  At  the  end  of  half  a 
century  they  would  still  be  tenants  in  com- 
mon, each  having  the  riffht  to  possess  the  joint 
vropiertj  and  to  use  and  enjoy  one  half  m  it. 
Ko  tenant  in  common  can  set  up  an  exclusive 
right  by  prescription  against  bis  co-tenant  in 
the  whole  or  any  part  of  the  property,  unless 
lie  actually  ousts  his  co-tenant,  or  expressly 
iiotiflei  hit  oo-tenant  that  he  holds  adversely  to 
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bis  rights,  or  unless  Jic  ussumes  exclusive  po*-- 
session  of  the  whole  property,  and  refuses  to 
admit  his  co  tenant  to  his  rightful  participa-  [851] 
tion,  after  the  co  tenant  demands  such  admis- 
sion. If,  therefore,  you  find  that  Frances  and 
Fanny  became  simultaneously  entitled  to  the 
use  and  enjoyment  of  this  lot,  they  were  ten- 
ants in  common  and  are  so  still,  unless  you 
find  that  Fanny  has  taken  some  of  the  steps 
above  mentioned  against  Frances  and  followed 
it  up  with  adverse  possession  for  seven  years 
under  color  of  title  or  twenty  years  without  it. 
4.  The  next  of  kin  to  Thomas  Gardner,  as  the 
words  are  used  in  the  deed  of  1854.  mean  his 
nearest  blood  relations  after  his  own  cbilil 
Frances.  A  man's  nearest  blood  relations  after 
his  own  children  are  his  g  randcbildren.  Thom- 
as Gardner's  grandchildren  are  parties  respond- 
ent to  this  bill  If  Fanny  and  Frances  are  ten- 
ants in  common  for  life  in  this  land,  thc^c* 
grandchildren,  should  they  outlive  them,  wouM 
be  entitled  to  the  land,  share  and  share  alike. 
Fanny  claims  that  she  has  a  fee-simple  intercut 
in  a  part  of  this  land,  by  possession  thereof  for 
twenty  years,  and  consequently  there  is  no  le- 
mainder  in  this  part  for  the  next  of  kiu.  Yu  i 
cannot  find  that  Fanny  has  a  fee-simple  inter- 
est in  any  part  of  this  land  by  adverse  posseK 
sion  for  twenty  years  unless  you  find  that  she 
has  b^n  in  such  possession  of  such  part  for  tlie 
full  period  of  twenty  years  from  the  time  thn( 
free  persons  of  color  became  vested  in  this 
State  with  the  same  property  rights  as  wtiifc 
persons.  5.  If  you  find  that  a  good  prcsciii>- 
tive  title  has  arisen  under  this  trust  deed,  the 
effect  is  that  Fanny  and  Frances  will  each  be 
entitled  for  life  to  the  use  and  enjoyment  of 
one  half  of  the  property,  and  at  their  death  it 
goes  to  the  next  of  kin  of  Thomas  Gardner. 
If  you  find  that  Fanny  has  a  fee-simple  inter- 
est in  that  part  of  the  lot  whereon  ^he  now  re- 
sides, the  next  of  kin  of  Thomas  have  uu 
rights  whatever  therein.  Fanny  may  dispose 
of  it  while  living,  as  she  pleases,  and  if  she 
dies  intestate  it  would  goto  her  next  of  kin. 
6.  If  you  find,  from  the  evidence,  that  the 
complainant  did  not  set  up  any  claim  to  the 
property  in  dispute,  by  having  fumisbed  pan 
of  the  purchase  money,  until  twenty  years  nad 
expired  from  the  time  the  purchase  was  made, 
I  charge  you  that  she  is  now  barred  bv  the 
Statute  of  Limitations  from  setting  up  title  to 
the  property,  for  that  reason." 

The  jury  found  the  following  verdict:  *  We.  pKf  i 
the  jury,  find  for  the  complamant  the  exclu-  *^  ' 
sive  right  and  fee-simple  title  to  that  portion 
of  said  property  now  occupied  by  her.''  The 
defendants  moved  for  a  new  trial,  alleging  as 
grounds  Uierefor  error  on  the  part  of  the  court 
ra  charging  the  jury  as  set  forth,  and  in  refus- 
ing to  oiarge  them  as  requested*  The  motion 
for  a  new  trial  was  overruled,  and  a  judgment 
was  entered  to  that  effect.  The  defendants  ex- 
cepted to  the  judgment,  and  a  bill  of  exceptions 
was  made  and  certified  to  the  Supreme  Court 
of  Georgia,  to  which  the  defendants  took  the 
case  by  a  writ  of  error.  The  plaintiff  having 
died,  leaving  a  will  which  was  duly  admitted 
to  probate,  her  executrix  and  sole  legatee. 
GeorgUi  Benton,  was  made  a  party  in  her  place. 
The  case  was  heard  in  the  supreme  court,  and 
it  affirmed  the  judgment  of  the  Superior  Court 
of  Richmond  County,  in  an  opinion  reported 
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to  78  Ga.  187,  which  wtf  as  fbllows:  "Tbis  is 
a  bill  filed  by  FaDoy  Oardner  against  Frances 
Beatty  and  chUdien,  to  Settle  her  title  to  one 
half  of  a  lot  in  Augusta,  occupied  by  her, 
wbile  Frances  occupied  the  otber  half.  The 
lot  was  boufffat  by  Thomas  Oardner,  deceased. 
In  1854,  ana  one  half  the  purchase  money  was 
paid  by  him,  and  the  other  half  by  complain- 
ant, who  was  his  wife.  Frances,  the  defend- 
ant, was  the  daughter,  by  a  former  wife,  of 
•  deceased,  and  manried  Beatty  afterwards.  Dp 
to  that  time  the  lot  was  one,  only  one  bouse  be- 
in^  on  it;  then  it  became  crowded  and  was  di- 
Tided,  and  a  house  built  for  Beat^  and  wife, 
who  occupied  it  STer  since.  All  the  parties 
were  free  persons  of  color  before  the  war. 
Wben  the  purchase  was  made  in  1864,  a  deed 
was  taken  to  the  property  in  Uie  name  of  Rob- 
ertson, trustee,  a  white  person,  to  the  use  of 
Fanoy  and  Fiances  for  life,  and  then  to  the 
next  of  kin  of  Thomas  Gardner.  If  that  trust 
deed  was  valid  when  made,  the  complainant 
only  had  a  life  estate,  and  having  died  and  left 
a  win  since  this  writ  of  error  was  brought,  she 
and  her  executrix  now  can  take  nothing.  So 
that  the  yerdict  and  decree,  being  that  she 
shall  keep  the  half  set  apart  to  her  in  the  divis- 
ioo,  and  so  long  in  her  possession.  Is  wrong,  if 
that  trust  deed  be  operative. 

**1.  Under  the  decision  of  this  court  in  8woU 
[S53]  y,  Oliver,  61  Oa.  248,  that  deed,  as  the  law  of 
Georgia  stood  in  1854,  was  void.  So,  in  JPtont- 
erf  JMn  d  Sav,  Bank  y.  Johnson,  70  Ga.  803 
(an  Augusta  case),  the  same  point  is  decided 
cmphaucally,  based  on  the  Act  of  1818,  Cobb's 
l>ig^t,  p.  908.  Therefore  the  trust  deed  is 
out  of  the  way. 

**2.  When  the  law  freed  slaves  in  Georgia 
and  put  free  persons  of  color,  as  to  real  prop- 
erty, on  the  same  footing  as  whites,  this  lot,  as 
divided,  was  in  possession  of  these  two  colored 
women,  a  moletv  with  a  house  on  it,  erected  by 
the  husband  ana  father,  in  possession  of  each. 
The  primary  element  of  title,  possession,  being 
thus  in  each,  and  the  State  never  having  es- 
cheated the  property  whilst  the  old  law  stood, 
Ibis  possession  is  good  against  the  claim  of  all 
others,  and  the  verdict  and  decree  giving  each 
her  several  share  is  right. 

*'8  The  decree  is  idl  the  more  equitable,  be- 
cause complainant  paid  one  half  of  the  pur- 
chase money.  Cases  of  this  sort,  under  the 
anomalous  condition  of  such  property  remain- 
ing in  the  possession  of  a  class  of  persons  who 
could  not  formerly  hold  title  thereto,  should 
be  adjudicated  under  broad  views  ox  natural 
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tiflb  in  error  which  can  unsettle  the  result 
which  the  above  principles  necessitate,  we 
think,  as  the  law  of  this  case.  Judgment  af- 
firmed." To  review  such  judgment  of  afllrm- 
ance  the  defendants  have  brou^^t  a  writ  of 
error. 

We  are  of  opinion  that  this  writ  must  be 
dismissed,  because  no  federal  question  is  in- 
volved. The  Supreme  Court  ox  Geoi^  de- 
cided that,  if  the  trust  deed  was  valid  when 
made,  the  plaintiff  took  under  it  only  a  life 
estate,  and  that  that  had  ceased  by  her  death; 
that  the  deed,  however,  was  void  under  the 
Statute  of  Georgia  which  existed  when  the 
deed  was  made  in  1854;  that  therefore  the  trust 
deed  was  entirely  out  of.  the  way;  that  at  the 
time  it  became  the  law  of  Georgia  that  free 
persons  of  color  were  put,  as  to  real  property, 
on  the  same  footing  as  white  persons,  each  ox 
the  two  women  was  in  possession  of  a  part  of 
the  lot,  eadi  part  having  a  house  upon  it;  that, 
as  the  State  had  never  enforced  an  escheat  of 
the  property,  such  possession  of  each  of  the 
puties  was  good  against  the  claim  of  aU  other 
persons;  and  that  therefore  the  verdict  and 
Judgment,  which  gave  to  each  her  several 
share  in  fee-simple  utle  to  the  part  of  the  prop- 
erty which  was  In  her  occupation,  was  right 

We  see  nothing  in  these  conclusions  of  the 
state  court  which  raises  any  federal  question. 
The  construction  of  the  trust  deed  and  the 
question  of  its  validly  under  the  Statutes  of 
Georgia  of  1818  and  1819  were  matters  for 
the  exclusive  decision  of  the  Supreme  Court  of 
that  State;  and  the  case  was  decided  upon  the 
rights  of  the  parties  as  they  existed  by  virtue 
of  the  acts  of  (Gardner,  and  of  their  own  acts, 
during  his  lifetime,  and  as  they  stood  at  the 
time  of  his  death  in  1865,  and  thereafter,  down 
to  the  bringing  of  this  suit  in  1879.  The  rights 
thus  adjudicated  existed  and  wcrepassed  up- 
on independently  of  the  Act  of  Congress  re- 
ferred to,  and  01  the  14th  Amendment  to  the 
Constitution,  and  were  not,  and  could  not  be, 
affected  by  any  provisions  thereof.  The  case 
was  decided  agamst  the  plaintiffs  in  error  on 
an  independent  ground,  not  involving  a  federal 
question,  and  broad  enough  to  maintain  the 
judgment  In  such  a  case,  even  though  the 
state  court  also  decides  a  federal  question 
against  the  pladntifite  in  error,  this  court  dis- 
misses the  writ  of  error  without  considering 
the  federal  question.  Marrow  v.  Brinkley,  129 
U.  8.  178, 181  r82: 654, 655];  Hale  v.  Akers,  182 
U.  S.  554,  565  [88:  442,  4471,  and  cases  there 
cited;  SanFraneiico  v.  lUdl,  188  U.  S.  65,  66 
[88:  5701;  ffopHni  v.  MeLurs,  188  U.  a  880, 
te6_r88:  660,  6621. 
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teclnsiye),  Incladioff  the  tTuisportation  of  nl- 
tro  glycerfoe  and  oUier  siinOar  explosive  sob- 
stiiDces,  with  the  proviso  that,  asto  ibem,  ''any 
State,  Territory,  district,  dty  or  town  witbio 
the  Uoited  States"  abonid  not  be  prevented  by 
the  laniraage  used  ''from  regulating  or  from 
vrohibiting  the  txafBc  in  or  transportation  of 
thoee  sabetances  between  persons  or  places  ly- 
ing or  being  within  their  respective  territor&l 
limits,  or  nom  prohibiting  the  introduction 
thereof  into  such  limits  for  sale,  use  or  con- 
sumption therein,"  is  referred  to  as  indicative 
of  the  intention  of  Coop-ess  that  the  transpor- 
tation of  commodities  between  the  States  shall 
be  free,  except  where  it  is  positively  restricted 
by  (  ongress  itself,  or  by  States  in  particular 
cases  by  the  express  permission  of  Congress. 
It  is  safd  that  the  kiw  in  question  was  not  an 
inspection  law,  the  object  of  which  "is  to  im- 
prove the  quality  of  articles  produced  by  the 
labor  of  a  country,  to  fit  them  for  exportation, 
or,  it  may  be,  for  domestic  use  ( Qibbotn  v.  Og- 
den,  22  tJ.  8.  9  Wheat.  1,  208  [6:  28, 711;  Tur^ 
ner  v.  Maryland,  107  C.  S.  88.  66  [27:  870, 
876]);  nor  could  it  be  regarded  aa  a  regulation  of 
quarantine  or  a  sanitary  provision  for  the  pur- 
pose of  protecting  the  physical  health  of  the 
communttv;  nor  a  law  to  prevent  the  introduc- 
tion into  tne  State  of  diseases,  contagious,  in- 
fectious or  otherwise.  Articles  in  such  a  con- 
dition as  tend  to  spread  disease  are  not  mer- 
chantable, are  not  legitimate  subjects  of  trade 
and  commerce,  and  the  self -protecting  power 
of  each  State  therefore  may  be  rightfully 
exerted  against  their  introduction,  and  such 
exercise  of  power  cannot  be  considered  a  regti- 
laiion  of  commerce,  prohibited  by  the  Consti- 
tution; and  the  observations  of  Mr.  Jvstiee 
Catron,  in  The  lAeenee  Oases,  46  U.  8.  6  How. 
504,  599  [12:  266,  299],  are  quoted  to  the  ef- 
fect that  what  does  not  belong  to  commerce  is 
within  the  iurisdiclion  of  the  police  power  of 
the  State,  but  that  which  does  belong  to  com- 
merce is  within  the  Jurisdiction  of  the  United 
States;  that  to  extend  the  police  power  over 
subjects  of  commerce  would  be  to  make  com- 
merce subordinate  to  that  power,  and  would 
enable  the  State  to  bring  within  the  police 
power  "any  article  of  consumption  that  a  State 
might  wish  to  exclude,  whether  it  belonged  to 
that  which  was  drunk,  or  to  food  and  clothing; 
and  with  nearly  eoual  claims  to  propriety,  ss 
malt  liquors  and  tne  products  of  fruits  other 
than  grapes  stand  on  no  hieher  ground  than 
the  liffht  wines  of  this  and  other  countries, 
exduaed  in  elTect  bv  the  law  as  it  now  stands. 
And  it  would  be  only  another  step  to  regulate 
real  or  supposed  extraTacanoe  In  food  and 
c1othinff/«  And  Mr.  Justice  Matthews  thus 
proceeds:  "For  the  purpose  of  protecting  its 
people  against  the  evils  of  intemperance  it  has 
the  right  to  prohibit  the  manufacture  within  Its 
limits  of  Intoxicating  liquors;  it  may  also  pro- 
hibit all  domestic  commerce  in  them  between 
Its  own  inbabitanta,  whether  the  articles  are 
introduced  from  other  States  or  from  foreign 
countries;  It  may  punish  those  who  sell  them 
In  Tiolation  of  its  laws;  it  may  adopt  any  meas- 
ures tendinff,  even  indirectly  and  remotely,  to 
make  the  policy  effective  until  it  passes  the  fine 
of  power  delegated  to  Congress  under  the  Con- 
fUtutlon.  It  cannot,  without  the  consent  of 
Congress,  express  or  implied,  regulate  com- 
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meroe  between  its  people  and  those  of  the  other 
States  of  the  Union  in  order  to  edffect  its  end, 
however  desirable  such  a  r^^ation  might  be. 
.  .  .  Can  it  be  supposed  that  by  omitting 
any  express  declaration  on  the  subject,  Con- 

fress  bss  intended  to  submit  to  the  several 
tates  the  decision  of  the  question  in  each  lo- 
cality of  what  shall  and  what  shall  not  be  arti- 
cles of  traffic  in  the  interstate  commerce  of  the 
country?  If  so,  it  has  left  to  each  State,  ac- 
cording to  its  own  caprice  and  arbitrary  will 
to  discriminate  for  or  against  every  article 
grown,  produced,  manufactured  or  sold  in  any 
State  and  sought  to  be  introduced  as  an  article 
of  commerce  into  any  other  If  the  State  of 
Iowa  may  prohibit  the  importation  of  intoxi- 
cating liquors  from  all  other  States,  it  may  also 
include  tobacco,  or  any  other  article,  the  use 
or  abuse  of  which  it  may  deem  deleterious.  It 
may  not  choose,  even,  to  be  governed  by  con- 
dderatioDS  growing  out  of  the  health,  comfort 
or  peace  of  the  community.  Its  policy  may 
be  directed  to  other  ends.  It  may  cli(>ose  to 
establish  a  system  directed  to  the  promotion 
and  benefit  of  its  own  agriculture,  manufac- 
tures or  arte  of  any  description,  and  prevent 
the  introduction  and  sale  within  its  limits  of 
any  or  of  all  articles  that  it  may  select  as  com- 
ing into  competition  with  those  which  it  seeks 
to  protect  The  police  power  of  the  Slate 
would  extend  to  such  cases,  aa  well  as  to  those 
in  which  it  was  sought  to  legislate  in  behalf  of 
the  health,  peace  and  morals  of  the  people. 
In  view  of  tne  commercial  anarchy  and  con- 
fusion that  would  result  from  the  diverse  ex- 
ertions of  power  by  the  several  States  of  the 
Ilnion,  it  cannot  he  supposed  that  the  Consti- 
tution or  Congress  have  intended  to  limit  the 
freedom  of  conunercial  intercourse  among  the 
people  of  the  several  States." 

Many  of  the  cases  bearing  upon  the  aubject 
are  dted  and  considered  In  these  opinions,  and 
among  others  77ie  Lieenss  Cases,  44  U.  S.  5 
How.  604  [12:  266],  wherein  laws  passed  by 
Massachusetts,  New  Hampshire  and  Rhode 
Island,  in  reference  to  the  sale  of  spirituous 
liquors,  came  under  review  and  were  sustained, 
although  the  members  of  the  court  who  par- 
ticipate in  the  dedsiona  did  not  concur  in  any 
common  ground  upon  which  to  rest  them. 
That  of  fgiree  v.  New  Hampshire  is  perhaps 
the  most  important  to  be  referred  to  here.  In 
that  case  the  defendants  had  been  fined  for 
selling  a  barrel  of  ffin  in  New  Hampshire 
which  th^  had  bought  In  Boston  and  brought 
coastwise  to  Portsmouth,  and  there  sold  in  the 
same  barrel  and  In  the  same  condition  in  which 
it  was  purchased  in  Massachusetts,  but  con- 
tranr  to  the  law  of  New  Hampshire  in  that  be- 
half. The  conclusion  of  the  opinion  of  Mr, 
Ohirf  JtisUee  Taney  is  in  these  words:  "Upon 
the  whole,  therefore,  the  law  of  New  Hamp- 
shire Is  in  my  Judgment  a  valid  one.  For,  al- 
though the  gin  sold  was  an  import  from  an- 
other State,  and  Congress  have  dearlv  the 
power  to  regulate  such  importations,  under  the 
grant  of  power  to  regulate  commerce  among 
Sie  several  States,  yet  as  Congress  has  made  no 
regulation  on  the  subject,  the  traffic  in  the  ar- 
ticle may  be  lawfully  regulated  by  the  SUte  as 
soon  as  It  la  landed 'In  its  territory,  and  a  tax 
imposed  upon  it,  or  a  license  required,  or  the 
sale  altogeUier  prohibited,  according  to  the 
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oertain  iotoxlcating  liquors,  etc,  seized  the 
uropcfty  tiierein  deecrioed  and  took  some  into 
hisciutody. 

"6th.  And  the  court  finds  that  said  intoxi- 
cating liqaore  thus  seized  by  the  defendant  in 
his  official  capacity  as  constable  were  kept  for 
«sle  in  the  premises  described  in  the  search 
warrant  in  Keokuk,  Lee  Gk>unty,  Iowa,  and 
occupied  by  Gus.  Leisy  &  Ck).,  for  the  purpose 
of  bdng  sold,  in  yiolationof  the  provisions  of  the 
laws  oflowa,  but  which  laws,  the  court  holds, 
are  unconstitutional  and  yoid,  as  herein  stated. 

"7th.  That  on   the  dd  day  of  July,  1888, 

gl^lntifffl  filed  in  this  court  their  petition,  alleg- 
ig,  amon^  other  things,  that  thejr  were  the 
owners  and  entitled  to  the  possession  of  said 
property,  and  that  the  law  under  which  said 
warrant  was  issued  was  unconstitutional  and 
yoid,  being  in  yiolation  of  section  8  of  article  L 
of  the  Constitution  of  the  United  States,  and, 
haying  filed  a  proper  bond,  a  writ  of  repleyin 
issued  and  the  possession  of  said  property  was 
giyen  to  plaintiJffs. 

"From  the  fore^ing  facts  the  court  finds 
Che  following  conclusions: 

'Tliat  plamtlfifs  are  the  sole  and  unqualified 
owners  of  said  property  and  entitled  to  the  pos- 
session of  same  ana  Judgment  for  $1  damages 
for  their  detention  and  costs  of  suit;  that  so 
much  of  chapter  6,  title  XL,  of  theCode  of  1878, 
and  tbe  amendments  thereto,  as  prohibits  such 
enles  by  plaintilEs  as  were  made  by  plaintiffs, 
is  unconstitutional,  being  in  contrayention  of 
section  8  of  article  L  of  tbe  Constitution  of  the 
United  States;  that  said  law  has  been  held  un- 
constitutional in  a  like  case  heretofore  tried  and 
determined  by  this  court,  inTolvinj^  the  same 
question,  in  the  case  of  GoUim  y.  EtlU,  decided 
prior  to  the  commencement  of  this  suit  and  prior 
to  the  seizure  of  said  property  by  defendant;  to 
sll  of  which  the  defendant  at  the  time  ex- 
cepted," 

Judgment  was  thereupon  rendered  "as  fol- 
lows: 

"This  cause  coming  on  for  hearing,  plaintiffs 
appearing  by  Anderson  &Dayis,  their  attorneys, 
riltti  ^^^  ^^®  defendant  by  H.  Scott  Howell  ft  &3n 
L^^'  and  Wm.  B.  Collins,  his  attorneys,  and  the 
cause  coming  on  for  final  hearing  on  the  plead- 
ings on  file  and  the  evidence  introduced,  Uie 
court  makes  the  special  finding  of  facts  and 
law  herewith  ordered  to  be  made  of  record  and 
finds  that  plaintiffs  are  tbe  sole  and  unqualified 
owners  and  entitled  to  possession  of  the  follow- 
ing docribed  personal  property,  to  wit:  123 
one-quarter  (i)  barrels  of  beer,  of  the  yalue  of 
$300;  171  one-eighth  (i)  barrds  of  beer  of  the 
yalue  of  $216  and  eleyen  (11)  sealed  cases  of 
beer  of  the  yalue  of  $25. 

"That,  plainUffs  being  in  possession  of  said 
property  by  yiitue  of  a  bond  heretofore  given, 
said  possession  in  plaintiffs  is  confirmed.  The 
court  farther  finds  that  the  writ  issued  by  J. 
O.  Oarrettson,  a  justice  of  the  peace,  under 
which  defendant  held  possession  of  said  prop- 
erty and  seized  same,  is  void,  same  haying  been 
Issued  under  sections  of  the  law  of  Iowa  that 
are  unconstitutional  and  void. 

"That  plaintiff  is  entitled  to  one  dollar  dam- 
ages for  the  wrongful  detention  of  said  prop- 
erty. 

'It  is  therefore  ordered  and  considered  by 
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the  court  that  the  plaintiffs  haye  and  recoyer 
of  defendant  the  sum  of  one  dollar  damages, 
and  costs  of  this  action,  taxed  at  $— . 

"To  which  findings,  order  and  Judgment 
of  court  the  defendant  at  tbe  time  excepts  and 
asks  until  the  81st  day  of  October,  1688,  to 
prepare  and  file  his  mil  of  exceptions,  which 
request  is  granted  and  order  hereby  made." 

A  motion  for  new  trial  was  made  and  oyer- 
ruled,  and  the  cause  taken  to  the  Supreme 
Court  of  Iowa  by  appeal,  and  errors  therein  asr 
idgned  as  follows: 

"L  The  court  erred  in  finding  that  the  plain- 
tiffs were  the  sole  and  unquali&d  owners  and 
were  entitled  to  the  posse^on  of  the  intoxicat- 
ing liquors  seized  and  held  by  appellant 

"IL  In  finding  that  the  plaintiffs  Were  en- 
titled to  one  dolliS-  damages  for  their  detention, 
and  for  costs  of  suit. 

"ni.  The  court  erred  in  holding  that' the 
sales  of  beer  in  'original  packages,'  by  the  keg 
and  case,  as  made  by  John  Leisy,  agent  ox 
plaintiffs,  were  lawful. 

"lY.  The  court  erred  in  its  conclusions  and 
finding  that  so  much  of  the  law  of  the  State  of 
Iowa  embraced  in  chapter  6,  title  XL,  Code  of 
1878,  and  the  amendments  thereto,  as  prohibits 
such  sales  of  beer  in  the  Slate  of  Iowa,  wssim- 
constitutional,  being  in  contrayention  of  se<^ 
tion  8,  article  L,  of  the  Constitution  of  the 
United  States. 

**V.  The  court  erred  in  rendering  a  Judg- 
ment for  plaintiffs  and  awarding  them  the  in- 
toxicating liquors  in  question  and  damages  and 
costs  against  defendant. 

"YL  The  court  erred  in  oyerruling  the  de- 
fendant's motion  for  a  new  triaL" 

The  supreme  court  reyersed  the  ludgroent  of 
the  superior  court  and  entered  Judgment 
against  the  plaintiffs  and  their  sureties  on  tbe 
replevin  bond  in  the  amount  of  the  yalue  of  the 
property,  with  costs.  The  Judgment  thus  con- 
cluded: "And  it  is  further  certified  by  this 
court,  and  hereby  made  a  part  of  the  record, 
that  in  the  decision  of  this  suit  there  is  drawn 
in  question  the  yalidity  of  certain  Statutes  of 
the  State  of  Iowa,  namely,  chap.  6  of  title  XL 
of  the  Code  of  Iowa  of  1878  and  the  amend- 
ments thereto,  on  the  ground  of  their  being  re- 
pugnant to  and  in  contravention  of  section  8 
of  article  I.  of  tbe  Constitution  of  the  United 
States,  said  appellees,  Gus.  Leisy  &  Co.,  claim- 
ing such  Statutes  of  the  State  of  Iowa  are  in- 
valid, and  the  decision  in  this  cause  is  in  favor 
of  the  yalidity  ot  said^Stotutes  of  the  State  of 
Iowa." 

To  review  this  Judgment,  a  writ  of  error  was 
sued  out  from  this  court. 

Tbe  opinion  of  the  supreme  court,  not  yet 
reported  in  the  official  series,  will  be  found  in 
48  N.  W.  Rep.  188. 

The  seizure  of  the  beer  in  question  by  the 
constable  was  made  under  the  provisions  of 
chapter  6,  title  XI.,  of  the  Code  of  1878  and 
amendments  thereto.  (Code  1878,  p.  279; 
Laws  1884,  chap.  8,  p.  8,  chap.  148,  p.  146; 
Laws  1888,  chap.  71,  p.  91;  1  McClain's  Ann. 
Code,  i^§  2859-2481,  p.  608.) 

Section  1528  of  the  Code  is  as  follows: 

"Ko  person  shall  manufacture  or  sell,  by 
himself,  his  derk,  steward  or  agent,  directly  or 
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Indirectly,  any  Intoxicatine  Uqaore  except  as 
bereinafter  provided.  Ado  the  Iceepicg  of  Id- 
toxicating  liquor,  with  the  intent  on  tbe  part 
of  the  owner  thereof,  or  any  person  acting  un- 
der his  authority,  or  by  his  permission,  to  sell 
the  same  within  this  State  contrary  to  the  pro- 
[106]  visions  of  this  chapter,  is  hereby  prohibited, 
and  the  intoxicating  liquor  so  kept,  together 
with  the  vessels  in  whien  it  is  contained,  is  de- 
clared a  nuisance,  and  shall  be  forfeited  and 
dealt  with  as  hereinafter  provided.** 

Chapter  71  of  the  Laws  of  the  22d  General 
Assembly  is  an  Act  approved  April  12,  1888 
(Laws  Iowa  1S88.  p.  91),  of  which  the  first 
section  is  as  follows: 

"That  after  this  Act  takes  effect  no  person 
shall  manufacture  for  sale,  sell,  keep  for  sale, 
eiTe  away,  exchange,  barter  or  dispense  any 
intoxicatiDe  liquor,  for  anv  purpose  whatever, 
otherwise  than  as  provided  in  this  Act 

"Persons  holding  permits  as  herein  provided 
shall  be  authorized  to  seU  and  dispense  intoxi- 
cating liquors  for  pharmaceutical  and  medi- 
cinal purposes  and  alcohol  for  specified  chem- 
ical purposes,  and  wine  for  sacramental 
purposes,  but  for  no  other  purposes  whatever; 
and  all  permits  must  be  procured  as  hereinafter 
provided  from  the  district  court  of  the  proper 
county  at  any  term  thereof  after  this  Act  takes 
effect,  and  a  permit  to  buy  and  sell  intoxicat- 
ing liquors  when  so  procured  shall  continue  in 
force  for  one  year  from  date  of  its  issue  unless 
revoked  according  to  law  or  until  application 
for  renewal  is  disposed  of,  if  such  application 
is  made  before  the  year  expires. 

"Provided,  that  renewals  of  permits  may  be 
annuallv  slanted  upon  written  application  by 
permit  holders  who  show  to  the  satisfaction  of 
the  court  or  Judge  that  they  have  during  the 
preceding  year  complied  with  the  provisions  of 
this  Act,  and  execute  a  new  bond  as  in  this  Act 
required  to  be  originally  given;  but  parties  may 
appear  and  resist  renewals  the  same  as  in  ap- 
plications for  permits." 

Section  2  provides  for  notice  of  application 
for  permit,  and  section  8  reads  thus: 

"Applications  for  permits  shall  be  made  by 
petition  signed  and  sworn  to  by  the  applicant 
and  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  of  the  proper  county  at  least  ten 
days  before  the  first  day  of  the  term,  which 
petition  shall  state  the  applicant's  name;  place 
of  residence;  in  what  business  he  is  then  en- 
[106]  gaged,  and  in  what  business  he  has  been 
engaged  for  two  years  previous  to  filing  peti- 
tion; the  place,  particularly  describing  it,  where 
the  business  of  buying  and  selling  liquor  is  to 
be  conducted:  that  he  is  a  citizen  of  the  United 
States  and  of  the  State  of  Iowa;  that  he  is  a 
registered  pharmacist  and  now  is,  and  for  the 
last  six  months  has  been,  lawfully  conducting 
a  pharmacy  in  tbe  township  or  town  wherein 
be  proposes  to  sell  intoxicatlnff  liquors  under 
the  permit  applied  for,  and,  as  the  proprietor  of 
such  pharmacy,  that  be  has  not  been  adjudged 
ffuiltv  of  violatinjg  tbe  law  relating  to  intoxlcat- 
fng  liquors  within  the  last  two  years  next  pre- 
ceding his  application;  and  is  not  tbe  keeper 
of  a  hotel,  eating-bouse,  saloon,  restaurant  or 
place  of  public  amusement;  that  he  is  not  ad- 
dicted to  the  me  of  intoxicating  liquors  as  a 
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beverage,  and  has  not,  within  the  last  two 
years  next  preceding  his  application,  been  di- 
rectlv  or  indirectly  engaged,  employed  or  inter- 
ested  in  tbe  unlawful  manufacture,  sale  or 
keeping  for  sale  of  intoxicating  liquors;  and 
that  he  desires  a  permit  to  purchase,  keep  and 
sell  such  liquors  for  lawful  purposes  only." 

Various  sections  follow,  relating  to  giving 
bond;  petition  as  to  tbe  good  morS  character 
of  applicant;  hearing  on  the  application;  oath 
upon  the  issuing  of  permit;  keeping  of  record; 
punishment  by  fine,  imprisonment,  etc.,  etc. 

Bv  section  20,  sections  1524.  1526  and  other 
sections  of  the  Code  were  in  terms  repealed. 

The  Code  provided  for  tbe  seizure  of  intoxi- 
cating liquors  unlawfully  offered  for  sale,  and 
no  Question  in  reference  to  that  arises  here,  if 
the  law  in  controversy  be  valid. 

By  section  1  of  chapter  8  of  the  Laws  of 
1884,  p.  8,  ale,  beer,  wine,  spirituous,  vinoua 
and  malt  liquors  are  defined  to  be  intoxicuting 
liquors. 

Section  1524  of  the  Code  of  1873,  p.  279,  woa 
as  follows: 

"  Nothing  in  this  chapter  shall  be  construed 
to  forbid  the  sale,  by  the  importer  thereof,  of 
foreign  intoxicating  liquor  imported  under  the 
authority  of  the  laws  of  the  United  States  re- 
garding the  importation  of  such  liquors  and  in 
accordance  with  such  laws:  Piwided,  Tliat  tbe 
said  liquor,  at  the  time  of  said  sale  by  said  im- 
porter, remains  in  the  original  cai^ks  or  {packages 
in  which  it  was  by  him  imported,  and  in  quan- 
tities not  less  than  the  quantities  in  which  tbe 
laws  of  tbe  United  States  require  such  liquora 
to  be  imported,  and  is  sold  b^  him  in  said  orie- 
inal  casks  or  packages  and  in  said  quantities 
only;  and  nothing  contained  in  this  law  shall 
prevent  any  persons  from  manufacturing  in 
this  State  liquors  for  the  purpose  of  being  sold 
according  to  the  provisions  of  this  chapter,  to 
be  used  for  mechanical,  medicinal,  culinary  or 
sacramental  purposes." 

This  section  is  substantially  identical  with 
section  2  of  chapter  45  of  the  Acts  of  the  Fifth 
General  Assembly  of  Iowa,  approved  January 
22, 1855  (Laws  Iowa,  1855.  p.  58);  and  it  wn» 
carried  into  tbe  Revision  of  1860  as  section  156> 
(Revision  1860,  chap.  64,  p.  250).  It  was  re- 
pealed by  section  SSO  of  the  Act  of  April  12,. 
1883,  as  before  stated. 

Section  1558  of  the  Code  as  amended  by  the 
Act  of  April  6, 1886  (Laws  Iowa  1886,  p.  83). 
forbade  anv  common  carrier  to  bring  withii> 
the  State  oi  Iowa,  for  any  person  or  persons,  or 
corporation,  auy  intoxicating  liquors  from  any 
other  State  or  Territory  of  the  United  States* 
without  first  having  been  furnished  with  a  cer- 
tificate, under  the  sSd  of  the  county  auditor  of 
the  county  to  which  said  liquor  was  to  be- 
transporteo,  or  was  coosigned  for  transporta- 
tion, certifying  that  the  consignee,  or  person 
to  whom  such  liquor  waa  to  oe  transported, 
conveyed  or  delivered,  was  authorized  to  sell 
intozicatinff  liquors  in  such  county.  This  wue 
held  to  be  In  contravention  of  the  Federal  Con- 
stitution, in  Bowman  t.  Chieago  dif.  W,  IL 
Cb.,  126  U.S.  465  [81:700]. 
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Mr.  Jmbmi  C.  DftTls,  for  plaintiff   ii> 
error: 
The  power  to  regulate  commerce  among  the 
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■ereral  Stmtet  rests  wboIlT  with  Coogress  to  the 
cxcloskm  of  state  autboritj. 

WdUm  T.  JOmmtri,  91  U.  8.  870  (88:349); 
TUman  t.  Rinker,  108  U.  8. 187  (86: 104);  Han- 
nibal A  81.  J.  B,  Co.  T.  Huam,  90  XT.  8. 469 
(24: 529);  JiobiU  iAmnt^  t.  KimbaU,  108  U.  8. 
697  (26:289);  Brvmn  t.  EmuUm,  114  U.  8.  681 
(89: 260):  #a/{»iv  ▼•  ifie^n.  116  U.  8.  446 
(89: 091);  Wabaah,  8t.  L.SP.R  Oo.  T.  lUimii, 
118  U.  8.  673  (80: 249);  Bamm^.  SUlb^  Cavn- 
ty  Talcing  Dist.  120  U.  8.  498  (80: 695):  Leloup 
▼.  if<?^»20.  187  I}.  8.  640  (82:811);  Webber  t. 
Virginia,  108  U.  a  844  (86: 660);  ul«A«r  t. 
Texas,  128  U.  &  189  (88: 868);  SUmknburgh  t. 
nknnick,  189  U.  8.  141  (88: 687). 

The  Supreme  CDoort  of  Iowa  has  recognized 
the  same  principle. 

Mar$haUtown  t.  Bhim^  68  Iowa,  184;  i\is(/fe 
Junction  ▼.  2^«r,  64  Iowa.  88. 

Tlie  limits  and  extent  of  the  police  power 
have  been  established  by  the  Supreme  Court  of 
the  United  Sutes. 

nendcrwn  t.  New  York  OUy,  98  U.  a  871 
(28:  548);  New  York  ▼.  Campaanie  QhUraU 
Tran9ailantique,Wt  U.  8.  60  (87:  884):  ">f n- 
nibal  A  St.  J.  R.  Oo.  t.  Hueeh,  90  U.  ^  .68 
(84;  529);  WaOing  T.  Michigan,  116  U.  S.  446 
(29:  €91);  Bowman  t.  OhicagQ  d  N.  W.  R 
Co,  125  U.  a  465  (81:  TOO). 

Beer  is  an  article  of  commerce,  and  the  pro- 
Tision  of  the  Iowa  Law,  prohibiting  its  impor- 
tation into  the  State,  is  unconslitutional  and 
Toid. 

BowmanY,  Chicago  d  N  W.  B.  Of.  iSS  XT. 
8.465(81:700). 

Commerce  among  the  States  must  of  neces- 
sity be  commerce  within  the  States.  The  power 
of  Congress  is  to  be  exercised  within  the  terri- 
torial  iurisdiclion  of  the  several  States. 

Oibbone  y.  Ogden,  28  (J.  8.  9  Wheat  7,  9  (6: 
84, 25);  Brawn  y.  Maryland,  26  U.  8. 18  Wheat. 
447  (6:  688);  Woodruf  y.  Parhofn,  75  U.  8.  8 
Wall.  182  (19:  884). 

The  negotiation  of  sale  of  goods,  which  are 
fai  another  State,  for  the  purpose  of  introduc- 
fog  them  into  the  State  in  which  the  sale  is 
Diude,  is  interstate  commerce. 

L'obbim  Y.  Shelby  County  Taxing  Diet.  180  U. 
8.497(80:697). 

There  is  no  analogy  between  the  power  of 
taxation  and  the  power  of  regulating  com- 
merce. 

Jlineon  y.  LoU,  75  U.  a  8  Wall.  150  (19:  888); 
LeUmp  Y.  MobiU,  127  U.  8. 640  (82:811). 

The  purpose  and  effect  of  the  Iowa  Statutes 
li  to  prohibit  all  foreign  and  interstate  com- 
merce in  Uguors. 

SwiftY.  Sutphin,  89  Fed.  Rep.  680;  Be  Chrie- 
Mm,  89  Fed.  6^  636;  Be  Barber,  99  Ted.  Rep. 
641. 

ifesira  W.  B.  CoIliiis»  John  T.  Stone 
and  H.  Boott  HowoU*  for  defendant  in  er- 
lor: 

The  Statutes  of  Iowa  which  are  claimed  to  be 
SDoonetitutional  have  been  declared  to  be  con- 
atitutional  l^  the  Supreme  Court  of  Iowa  in 
many  cases. 

CoUine  Y.  HiOe,  8  L.  R  A.  110,  77  Iowa,  181 ; 
OroueendorfY.  Howat,  71  Iowa,  187:  Drake  v. 
Eaieer.  78  Iowa,  708;  Diekineon  v.  Eeeb  Brewing 
Oo,  78  Iowa,  705;  PeareonY.  International  Die- 
UUery,  78  Iowa.  848;  Martin  y.  BlaUner^  68 
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Iowa,  29S;  State  t.  Stucker,  08  Iowa,  498; 
Santo  V.  State,  2  Iowa,  165. 

Every  possible  presumption  is  in  favor  of  the 
validity  of  a  statute. 

Sinking  Fund  Caeee,  99  U.  8.  718  (25:  501). 

It  cannot  be  maintained  that  every  law  which 
tends  to  diminish  the  consumption  of  any  arti- 
cle is  unconstitutional. 

Ucenee  Caeee,  46  U.  a  5  How.  621  (1^:  809). 

Rights  are  held  subject  to  the  police  power 
of  the  Stote. 

Boeton  Beer  Oo.  v.  Maeeaehueeite,  97  U.  8. 
88.  88  (24: 991, 992);  Pattereon  v.  Kentucky,  97 
U.  8.  501  (24: 1115);  Mugler  v.  Kaneae,  128  U. 
S.  628  (81: 205);  Stone  v.  Mieeieeippi,  101  U.  S. 
814  (25: 1079);  Bute/iere  Union  S.  A  S  L.  L. 
Co.  V.  Creeeent  City  L.  L.  A  S.  B.  Co.  Ill  U. 
a  746  (88: 585);  Northwestern  FerHlieing  Oo.  v. 
Byde  Bxrk,  97  XT.  S.  659  (24: 1086);  J^neeU  v. 
Pimneylvania,  1270.  8.  fi'Td  (92: 2fA);  Slaughter 
House  Cases,  88  U.  8.  16  WaU.  86,  62  (21:894, 
404). 

The  police  power  cannot  be  surrendered  to 
the  general  government  bv  the  States. 

Coolev,  Const.  Lim.  282,  288. 

The  Statute  of  Iowa  was  a  proper  ezerdse  of 
the  police  power  of  the  State. 

Bowman  v.  Chicago  AN.  W.  B.  Oo.  185  U. 
a  474-476  (81:  708). 

Statutes  of  other  States,  having  the  same  pur- 
pose, have  been  held  to  lie  consUtutiouaL 

Pierce  v.  State,  18  K.  H.  576;  Metrowliian 
Excise  Board  v.  Barrie,  84  K.  T.  666;  Bode  v. 
StaU,  7  Gill.  826;  Baneroft  v.  Dumae,  81  Yt 
456;  Thomasson  v.  State,  l5  Ind.  449;  Jones  v. 
People,  14  ni.  196;  MettCY,  MeGuekin,  18Keb. 
828;  License  Cases,  46  U.  8.  5  How.  504  (12: 
256);  BarbierY,  ConnoUy,  118  U.  S.  27  (28:  9^); 
Foster  v.  Kansas,  112  U.  S.  206  (28:  620);  Kidd 
V.  Pearson,  128  U.  S.  1  (82:  846);  Powell  v. 
Penneyhania,  127  U.  S.  685  (88:  257). 

The  regulation  of  the  liquor  tral&c  is  a 
proper  subject  for  the  exercise  of  the  police 
power  of  the  State. 

CoUine  V.  Hills,  8  L.  R  A.  110,  77  Iowa, 
181. 

As  against  this  universally  asserted  right  of 
state  control  of  the  liquor  traffic,  by  state  legis- 
lation. Congress  has  never  enacted  a  law  de- 
nying it.  As  to  the  effect  of  non- action  of 
Congress,  the  cases  in  this  court  have  not  been 
uniform. 

The  cases  of  Willson  v.  Black  Bird  Creek 
Marsh  Co,  27  U.  8. 2  Pet.  245  (7: 412);  Gibbons 
V.  Ogden,  22  U.  S.  9  Wheat.  1  (6:28);  OiUman 
V.  Philadelphia,  70  U.  S.  8  Wall.  718  (18:96); 
Bseanaba  A  L.  M.  Transp,  Co.  v.  Chicago,  1()7 
U.  S.  678  (27:442';  Parkenburg  A  0.  B. 
Transp.  Co.  v.  Parkersburg,  107  U.  8.  701  (27: 
588);  Peik  v.  Ckieago  A  N,  W.  B.  Oo.  94  U.  8. 
178(24:  98);  Munn  Y.minois,94V.  8. 185  (24: 
87);  Morgan's  Steamship  Co.  v.  Louisiana  Board 
ofHealA,  118  U.  S.  m  (80: 242),— hold  that 
Congress,  not  having  legated  upon  the  sub- 
ject, has  left  the  States  free  to  do  so. 

Bowman  v.  Chicago  A  N.  W.  B.  Os.  185  U. 
8.482,488(81:706). 

Ko  class  of  legislation  falls  more  clearly  un- 
der Uie  police  power  of  the  State  than  does  the 
liquor  traffic. 

Kohn  V.  Mdcher,99  Fed.  Rep.  485;  Sherlock  v. 
AlUng,  98  U.  8.  108  (88:  920);  Nathan  v. 
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Lauinana,  48  U.  8. 8  How.  82  (12:  896);  Smith 
T.  Alabama,  124  U.  8.  465  (81: 508). 

The  sapreme  court  itself  has  never  overruled 
the  License  Ca»e$, 

LeUntp  T.  Mobile,  127  U.  8.  649  (82:  814); 
Pdtoell  y.  Pennsylvania,  127X1.  8. 678  (82:  258); 
Kiddr.  Peareon,  128  U.  8. 1  (82: 846). 

When  the  goods  which  are  brought  into  the 
State  for  sale  therein  are  deliverea  to  the  con- 
signee or  owner,  then  and  thereafter  the  state 
law  takes  hold  of  them  to  tax»  to  regulate  and 
control  the  sale  of  same. 

Brwon  ▼.  Houtton,  114  XT.  8.  688  (29: 261); 
Hobbini  t.  SheUfj/  County  Taxing  Diet.  120  U. 
S.  497  (80: 697);  Baumuin  t.  Chicago  S  N.  W, 
R.  Co.  125  U.  8.499(81:712);  Gibbons  y.  Ogden, 
22  U.  8.  9  Wheat.  1  (6:  28);  License  Tax  Cases, 
72  U.  8. 5  Wall.  470  (18: 600);  Mvgler  t.  Kan- 
sas, 128  U.  8.  628  (81:205);  Wisconsin  w.  Pdi- 
can  Ins.  Co.  127  U.  8. 271  (82:289);  Coer.  Errol, 
116  U.  8.  525  (29:718). 

The  sales  of  beer,  as  made  by  plaintiffs'  agent 
in  Keokuk,  were  not  rendered  lawful  under 
the  plea  ot  interstate  commerce. 

Council  Bluffs  y.  Kansas  City,  8t.  J.  A  C. 
B.  R.  Co.  45  Iowa,  888;  Carton  v.  Illinois  Cent. 
R.  Co.  59  Iowa,  148;  JVathan  t.  Louisiana,  49 
U.  8.  8  How.  82  (12: 996);  ^atey.  U.  8.  Bmress 
Co,  70  Iowa,  ^i^iCooley  y.  Philadelphia  Board 
of  Wardens,  58  tJ.  8.  12  How.  299  (18:  996); 
Bowman  v.  Chicago  dbN.  W.  B.  Cb.  125  U.  8. 
498  (81:  709). 

Mr.  C%f<fJu«tt^  Fuller  deliyered  the  ophi- 
lon  of  the  court: 

The  power  vested  in  Congress  "  to  regulate 
commerce  with  foreign  nations,  and  amoDgtbe 
several  States,  and  with  the  Indian  tribes,"  is 
the  power  to  prescribe  the  rule  by  which  that 
commerce  Is  to  be  governed,  and  is  a  power 
complete  in  itself,  acknowledging  no  limita- 
tions other  than  those  prescribe  in  the  Consti- 
tution. It  is  CO  extensive  with  the  subject  on 
which  it  acts  and  cannot  be  stopped  at  the  ex- 
ternal boundary  of  a  State,  but  must  enter  its 
interior  and  must  be  capable  of  authorizing 
the  disposition  of  those  articles  which  it  intro- 
duces, so  that  they  may  become  mingled  with 
the  common  mass  of  property  within  the  terri- 
tory entered.  Oibbons  v.  C^fden,  22  U.  S.  9 
Wheat.  1  [6:  281;  Brown  t.  Maryland,  25  U.  8. 
12  Wheat.  419  [6:  678]. 

And  while,  by  virtue  of  its  jurisdiction  over 
persons  and  property  within  its  limits,  a  State 
may  provide  for  the  security  of  the  lives,  limbs, 
health  and  comfort  of  persons  and  the  protec- 
tion of  property,  so  situated,  yet  a  subject  mat- 
ter which  has  been  confided  exclusively  to 
Congress  by  the  Constitution  is  not  within  the 
jurisdiction  of  the  police  power  of  the  State, 
unless  placed  there  by  congressional  action. 
Henderson  v.  New  York  City,  92  U.  8.  259  [28: 
5481;  Hannibal  d  8t.  J.  R.  Co.  v.  Husen,  95 
U.  8.  465  [24:  5271;  WaUing  v.  Michigan,  116 
U.  8.  446  [29:  ^l'h_Robbins  v.  Shelby  County 
Taxing  Dvst.  12011.  8.  489  [80:  694].  The 
power  to  regulate  commerce  among  the  States 
is  a  nnit,  but  if  particular  subjecU  within  its 
operation  do  not  require  the  application  of  a 

general  or  uniform  system,  the  States  may  leg- 
late  in  re^^  to  them  with  a  view  to  local 
needs  and  circumstances,  tmtil  Congress  other- 
wise directs;  but  the  power  thus  exerdaed  by 


the  States  is  not  identicid  in  its  extent  with  th« 
power  to  regulate  commerce  among  the  States. 
The  power  to  pass  laws  in  respect  to  internnl 
commerce,  inspection  laws,  quarantine  laws, 
health  laws  and  laws  in  relation  to  bridges, 
ferries  and  highways,  belongs  to  the  class  of 
powers  pertainm^  to  locality,  esf^ential  to  local 
intercommunication,  to  the  progress  and  do* 
velopment  of  local  prosperity  and  to  the  pro- 
tection, the  safety  and  welfare  of  society,  orig- 
inally necessarily  belonging  to,  and  upon  the 
adoption  of  the  Constitution  reserved  by,  the 
States,  except  so  far  ss  falling  within  the  scope 
of  a  power  confided  to  the  general  government. 
Where  the  subject  matter  requires  a  uniform  ll>0^1 
system  as  between  the  States,  the  power  con- 
trolling it  is  vested  exclusively  in  Congress, 
and  cannot  be  encroached  upon  by  the  Slates; 
but  where,  in  relation  to  the  subject  matter, 
different  rules  may  be  suitable  for  different 
localities,  the  States  may  exercise  powers 
which,  thoush  they  may  be  said  to  partake  of 
the  nature  ox  the  power  granted  to  the  general 
government,  are  strictly  not  such,  but  are 
iimply  local  powers,  which  have  full  operation 
until  or  unless  circumscribed  by  the  action  of 
Congress  in  effectuation  of  tiie  general  power. 
Cooley  V.  Philadelphia  Board  of  Wardens,  58 
U.  8.  12  How.  299  [18:  996]. 

It  was  stated  in  the  82d  number  of  The  Fed* 
eralist  that  the  States  might  exereise  concur- 
rent and  independent  power  in  all  cases  but 
three:  first,  where  the  power  was  lodged  ex- 
clusively in  the  Federal  Constitution;  second, 
where  it  was  given  to  the  United  States  and 
prohibited  to  the  States;  third,  where,  from 
the  nature  and  subjects  of  the  power,  it  must 
be  necessarily  exercised  by  the  national  gov- 
ernment exclusively.  But  it  is  easy  to  see  that 
Congress  may  assert.an  authority  under  one  of 
the  granted  powers,  which  would  exclude  the 
exercise  by  the  States  upon  the  same  subject  of 
a  different  but  similar  power,  between  which 
and  that  possessed  by  the  general  government 
no  inherent  repugnancy  existed 

Whenever,  however,  a  particular  power  of  the 
general  government  is  one  which  must  neces- 
sarily be  exercised  by  it,  and  Congress  remains 
silent,  this  is  not  only  not  a  conc^on  that  the 
powers  reserved  by  the  States  may  be  exexted 
as  if  the  specific  power  had  not  been  elsewhere 
reposed,  but,  on  the  contrary,  the  only  legiti- 
mate conclusion  is  that  the  general  government 
intended  that  power  should  not  be  affirmative- 
ly exercised,  and  the  action  of  the  Slates  can- 
not be  permitted  to  effect  that  which  would  bo 
incompatible  with  such  intention.  Hence,  in- 
asmuch as  interstate  commerce,  consisting  in 
Uie  transportation,  purchase,  sale  and  excban;^  .  ^  -  m 
of  commodities,  is  nationd  in  its  character,  l'*^^ 
and  must  be  governed  by  a  uniform  system, 
so  long  as  Congress  does  not  pass  any  law  to 
regulate  it,  or  allowing  the  States  so  to  do,  it 
thereby  indicates  its  will  that  such  oommerco 
shall  lie  free  and  untrammeled.  Mobile  Coui^ 
ty  v.  Kimball,  102  U.  8.  691  £26:  2881;  Brown 
v.  Houston,  114  U.  S.  622,  681 129:  257,  260]; 
Wabath,  St.  L.  d  P.  R  Co.  v.  Illinois,  118  tf. 
a  557  [80:  244];  Bobbins  v.  Shelby  County 
Taxing  Pist.  120  U.  8.  489,  498  [80:  694,  696]. 

That  ardent  spirits,  distilled  liquors,  ale  and 
beer  are  subjects  of  exchange,  biJier  and  traffic 
like  any  othei*  commodity  m  which  a  right  of 
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traffic  exiflti^  and  ire  to  reoornized  by  the 
tmgw  of  the  eommerdal  world,  the  laws  of 
CoDgren  and  the  dedsloiis  of  courts,  is  not 
denied.  Being  thus  articles  of  commerce,  can 
a  State,  in  the  absence  of  legislation  on  the 
part  of  Congress,  prohibit  their  importation 
from  abroad  or  from  a  sister  State  T  or  when 
imported  prohibit  their  sale  by  the  importer  T 
If  the  importation  cannot  be  prohibited  with- 
out the  consent  of  Congress,  when  does  prop- 
erty imported  from  abroad,  or  from  a  sister 
Stsle,  so  become  part  of  the  common  mass  of 
property  within  a  State  as  to  be  subject  to  its 
aniropeded  control  T 

In  Brmon  t.  Maryland,  9upra,  the  Act  of 
the  State  Legislature  drawn  m  question  was 
held  invalid  as  repugnant  to  the  prohibition  of 
the  Constitution  upon  the  States  to  lay  any 
Impost  or  duty  upon  imports  or  exports,  and  to 
the  clause  granting  the  power  to  regulate  com- 
merce; and  it  was  laid  down  by  the  great 
msgistrate  who  presided  oyer  this  court  for 
more  than  a  third  of  a  centuty,  that  the  point 
of  time  when  the  prohibition  ceases  and  the 
power  of  the  State  to  tax  commeuces  is  not 
the  instant  when  the  article  enters  the  country, 
but  when  the  importer  has  so  acted  upon  it 
that  it  has  become  incorporated  and  mixed  up 
with  the  mass  of  property  in  the  country, 
which  happens  when  the  original  packa^re  is 
DO  longer  such  in  his  hands;  that  the  distinc- 
tion is  obvious  between  a  tax  which  intercepts 
the  import  as  an  import  on  its  way  to  become 
incorporated  with  the  fl;eneral  mass  of  proper- 
ty, and  a  tax  which  finds  the  article  already 
iDCorporated  with  that  mass  by  the  act  of  the 
importer;  that,  as  to  the  power  to  regulate 
commerce,  none  of  the  evm  which  pro<^eded 
from  the  feebleness  of  the  federal  goyemment 
contributed  more  to  the  greet  reyolution  which 
111]  introduced  the  present  system  than  the  deep 
and  general  conyiction  that  commerce  ought  to 
be  regulated  by  Congress;  that  the  grant  should 
be  as  exteusiye  as  the  mischief,  and  should 
comprehend  all  foreign  commerce  and  all  com- 
merce amonff  the  States;  that  that  power  was 
complete  in  itself,  acknowledged  no  limitations 
other  than  those  prescribed  by  the  Constitu- 
tion, was  co-extensiye  with  the  subject  on 
which  it  acts  and  not  to  be  stopped  at  the  ex- 
ternal boundary  of  a  State,  but  must  be  capa- 
ble of  enterioff  its  interior;  that  the  right  to 
■ell  any  article  imported  was  an  inseparable 
incident  to  the  right  to  import  it;  and  that  the 
principles  expounded  in  the  case  applied  eaual- 
tj  to  importations  from  a  sister  State.  Mani- 
nstly  this  must  be  so,  for  the  same  public  pol- 
icy applied  to  commerce  among  the  States  as  to 
fomgn  commerce,  and  not  a  reason  could  be 
assigned  for  confiding  the  power  over  the  one 
which  did  not  conduce  to  establish  the  propri- 
ety of  confiding  the  power  oyer  the  other. 
Story,  Const,  fi  1066.  And  although  the  pre- 
cise question  before  job  was  not  rmed  in  O^ 
bom  T.  Ogden  and  Brown  y.  Maryland,  yet  we 
think  it  was  yirtually  inyolyed  and  answered, 
and  that  this  is  demonstrated,  among  other 
cases,  in  Bowman  y.  CMeago  A  N.  W,  E,  Co,, 
185  U.  S.  465  [81:  7001.  In  the  latter  case, 
section  1558  of  the  Code  of  the  State  of  Iowa 
as  amended  by  chap.  148  of  the  Acts  of  the 
Twentieth  General  Assembly  in  1886,  forbid- 
ding common  carriers  to  bring  intoxicating  liq- 
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uors  into  the  State  from  any  other  State  or 
Territory,  without  first  being  furnished  with  a 
certificate  as  prescribed,  was  declared  inyalid, 
because  essentially  a  regulation  of  commerce 
among  the  States,  and  not  sanctioned  by  the 
authority,  express  or  implied,  of  Congresa 
The  opinion  of  the  court,  deliyered  by  Mr, 
Justice  Matthews,  the  concurring  opinion  of 
Mr,  Jiiitici  Field  and  the  dissenting  opinion 
by  Mr,  Jtutiee  Harlan,  on  behalf  of  Mr,  Chitf 
Ju9tke  Waite,  Mr,  Jiatice  Qray  and  himself, 
discussed  the  question  inyolyed  in  all  its  phases; 
and  while  the  determination  of  whether  the 
right  of  transportation  of  an  article  of  com- 
merce from  one  State  to  another  includes  by 
necessary  implication  the  right  of  the  consignee 
to  sell  it  in  unbroken  packages  at  the  i^ace 
where  the  transportation  terminates  was  in 
terms  reseryed,  yet  the  argument  of  the  ma-  [HM 
jority  conducts  irresistibly  to  that  conclusion, 
and  we  think  we  cannot  do  better  than  repeat 
the  grounds  upon  which  the  decision  was  made 
to  rest.  It  is  there  shown  that  the  transporta- 
tion of  freight  or  of  the  subjects  of  commerce, 
for  the  purpose  of  exchange  or  sale,  is  beyond 
all  question  a  constituent  of  comiueroe  itself; 
that  this  was  the  prominent  idea  in  the  minds 
of  the  framers  of  the  Constitution,  when  to 
Congress  was  committed  the  power  to  regulnte 
commerce  among  the  seyeral  States;  that  the 
power  to  preyent  embarrassing  restrictions  by 
any  State  was  the  end  desired;  that  the  power 
was  giyen  by  the  same  words  and  in  the  same 
clause  by  which  was  conferred  power  to  regu- 
late commerce  with  foreign  nations;  and  that 
it  would  be  absurd  to  suppose  that  the  trans- 
mission of  the  subjects  of  trade  from  the  State 
of  the  buyer,  or  from  the  place  of  produciiou 
to  the  market,  was  not  contemplatea.  fur  with- 
out that  there  could  be  no  consummated  trade, 
either  with  foreign  nations  or  among  the  States. 
It  U  explained  that  where  state  laws  nllesred  to 
be  regulations  of  commerce  among  the  States 
haye  t)een  sustained,  they  were  laws  which  re- 
lated to  bridges  or  dams  across  streams,  wholly 
within  the  State,  or  police  or  health  laws,  or 
to  subjects  of  a  kindred  nature,  not  strictly  of 
commercial  regulation.  But  the  transporta- 
tion of  passengers  or  of  merchandise  from  one 
State  to  another  is  in  its  nature  national,  ad- 
mitting of  but  one  regulating  power;  and  it 
was  to  guard  against  the  possibility  of  com- 
mercial embarrassments  which  would  result  if 
one  State  could  directly  or  indirectly  tax  per- 
sons or  property  passing  through  it,  or  pro  bi  bit 
§  articular  properly  from  entrance  into  tlie 
tate,  that  the  power  of  regulating  commerce 
among  the  States  was  conferred  upon  the  fed- 
eral goyemment. 

"If  in  the  present  case,"  said  Mr,  Justice 
Matthews,  "the  law  of  Iowa  operated  upon  all 
merchandise  sought  to  be  brought  from  an- 
other State  into  its  limits,  there  could  be  no 
doubt  that  it  would  be  a  regulation  of  com- 
merce among  the  States;"  and  he  concludes 
that  this  must  be  so,  though  it  applied  only  to 
one  class  of  n nicies  of  a  particular  kind.  The 
legislation  of  Congress  on  the  subject  of  inter-  [1181 
state  commerce  by  means  of  railroads,  designed 
to  remoye  trammels  upon  transportation  be- 
tween different  States,  and  upon  the  subject  of 
the  transportation  of  passenfftBrs  and  merchan- 
dise (Reyised  Statutes,  secUons  4252  to  42^0. 
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inclusive),  iDcludioe  the  traDBportation  of  nl- 
tro  glycerine  and  oUier  similar  explosive  sub- 
stances, with  the  proviso  that,  as  to  them,  "any 
State,  Territory,  district,  dty  or  town  within 
the  United  States"  should  not  be  prevented  by 
the  language  used  "from  regulating  or  from 
prohibiting  the  traffic  in  or  transportation  of 
those  substances  ttetween  persons  or  places  ly- 
ing or  being  within  their  respective  territorial 
limits,  or  from  prohibiting  the  introduction 
thereof  into  such  limits  for  sale,  use  or  con- 
sumption therein,"  is  referred  to  as  indicative 
of  the  intention  of  Coopess  that  the  transpor- 
tation of  commodities  between  the  States  shall 
be  free,  except  where  it  is  positively  restricted 
by  I  ongrcss  itself,  or  by  States  in  particular 
cases  b^  the  express  permission  of  Congress. 
It  is  said  that  the  law  in  question  was  not  an 
iospectiou  law,  the  object  of  which  "is  to  im- 

{)rove  the  quality  of  articles  produced  by  the 
abor  of  a  country,  to  fit  them  for  exportation, 
or,  it  mav  be,  for  domestic  use  ( Oibbom  v.  Og- 
4en,  22  t.  S.  9  Wheat  1.  208  [6:  23, 711;  Tur- 
ner  v.  Maryland,  107  U.  S.  88.  65  (27:  870, 
376]);  nor  could  it  be  regarded  as  a  regulation  of 
quarantine  or  a  sanitary  provision  for  the  pur- 
pose of  protecting  the  pnysical  health  of  the 
communttv;  nor  a  law  to  prevent  the  introduc- 
tion into  tne  State  of  diseases,  contagious,  in- 
fectious or  otherwise.  Articles  in  such  a  con- 
dition as  tend  to  spread  disease  are  not  mer- 
chantable, are  not  legitimate  subjects  of  trade 
and  commerce,  and  the  self-protecting  power 
of  each  State  therefore  may  be  rightfully 
exerted  against  their  introduction,  and  such 
exercise  of  power  cannot  be  considered  a  regu- 
lation of  commerce,  prohibited  by  the  Const  i- 
tution;  and  the  observations  of  Mr,  Jvstiee 
Catron,  in  The  License  Cases,  46  U.  S.  5  How. 
504,  599  [12:  256,  299],  are  quoted  to  the  ef- 
fect that  what  does  not  belong  to  commerce  is 
within  the  jurisdiction  of  the  police  power  of 
the  State,  but  that  which  does  belong  to  com- 
merce is  within  the  jurisdiction  of  the  United 
States;  that  to  extend  the  police  power  over 
subjects  of  commerce  would  be  to  make  com- 
merce subordinate  to  that  power,  and  would 
enable  the  State  to  bring  within  the  police 
power  "any  article  of  consumption  that  a  State 
might  wish  to  exclude,  whether  it  belonged  to 
that  which  was  drunk,  or  to  food  and  clothing; 
and  with  nearly  equal  claims  to  propriety,  as 
malt  liquors  and  tne  products  of  fruits  other 
than  grapes  stand  on  no  hieher  ground  than 
the  liffht  wines  of  this  and  other  countries, 
exduded  in  effect  bv  the  law  as  it  now  stends. 
And  it  would  be  only  another  step  to  regulate 
real  or  soppoaed  extravacance  in  food  and 
clothinff.*^*  And  Mr.  Justice  Matthews  thus 
proceeds:  "For  the  purpose  of  protecting  its 
people  against  the  evfla  of  intemperance  it  has 
the  right  to  prohibit  the  manufacture  within  Its 
limits  of  intoxicating  liquors;  it  may  also  pro- 
hibit all  domestic  commerce  in  them  between 
Its  own  inhabitants,  whether  the  articles  are 
introduced  from  other  Stetas  or  from  foreign 
cotmtriea;  it  may  punish  thoae  who  sell  them 
is  violation  of  its  laws;  it  may  adopt  any  meas- 
ures tendinff,  even  indirectly  and  remotely,  to 
make  the  policy  effective  untfl  it  passes  the  une 
of  power  delegated  to  Congress  under  the  Con- 
ftitution.  It  cannot,  without  the  conaent  of 
Oongreia,  ezpresa  or  implied,  regulate  com- 
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merce  between  ite  people  and  those  of  the  other 
States  of  the  Union  in  order  to  effect  its  end, 
however  desirable  such  a  regulation  might  be. 
.  .  .  Can  it  be  supposed  that  by  omitting 
any  express  declaration  on  the  subject.  Con- 
gress has  intended  to  submit  to  the  several 
States  the  decision  of  the  question  in  each  lo- 
cality of  what  shall  and  what  shall  not  be  arti- 
cles of  traffic  in  the  interstate  commerce  of  the 
country?  If  so,  it  has  left  to  each  Stete,  ac- 
cording to  its  own  caprice  and  arbitrary  will 
to  discriminate  for  or  against  every  article 
grown,  produced,  manufactured  or  sold  in  any 
State  and  sought  to  be  introduced  as  an  article 
of  commerce  into  any  other  If  the  State  of 
Iowa  may  prohibit  the  importation  of  intoxi- 
cating liquors  from  all  other  States,  it  may  also 
include  tobacco,  or  any  other  article,  the  use 
or  abuse  of  which  it  may  deem  deleterious.  It 
may  not  choose,  even,  to  be  governed  by  con- 
siderations growing  out  of  the  health,  comfort 
or  peace  of  the  community.  Its  pc^icy  may 
be  directed  to  other  ends.  It  may  chfK>se  to 
establish  a  system  directed  to  the  promotion 
and  benefit  of  its  own  agriculture,  manufac- 
tures or  arts  of  any  description,  and  prevent 
the  introduction  and  sale  within  its  limite  of 
any  or  of  all  articles  that  it  may  select  as  com- 
ing into  competition  with  those  which  it  seeks 
to  protect  The  police  power  of  the  State 
would  extend  to  such  cases,  as  well  as  to  those 
in  which  It  was  sought  to  legislate  In  behalf  of 
the  health,  peace  and  morals  of  the  people. 
In  view  of  tne  commercial  anarchy  and  con- 
fusion that  would  result  from  the  diverse  ex- 
ertioDs  of  power  by  the  several  Statea  of  the 
Union,  it  cannot  lie  supposed  that  the  Consti- 
tution or  Congress  have  intended  to  limit  the 
freedom  of  commercial  intercourse  among  the 
people  of  the  several  States." 

Many  of  the  cases  bearing  upon  the  subject 
are  cited  and  considered  in  these  opinions,  and 
among  others  The  License  Cases,  44  U.  S.  5 
How.  604  [12:  256],  wherein  laws  passed  by 
Massachusetts,  New  Hampehire  and  Rhode 
Island,  in  reference  to  the  sale  of  spirituous 
liquors,  came  imder  review  and  were  susteined, 
although  the  members  of  the  court  who  par- 
ticipated in  the  decisions  did  not  concur  in  any 
common  ground  upon  which  to  rest  them. 
That  of  Rirce  t.  IfetD  Hampshire  is  perhapa 
the  most  important  to  be  referred  to  here,  in 
that  case  the  defendante  had  been  fined  for 
selling  a  barrel  of  gin  in  New  Hampshire 
which  they  l>tid  bought  In  Boston  and  brought 
coastwise  to  Portsmouth,  and  there  sold  in  the 
same  barrel  and  in  the  same  condition  in  which 
it  was  purdiased  in  Massachusette,  but  oon- 
tranr  to  the  law  of  New  Hampdiire  in  that  be- 
half. The  conclusion  of  the  opinion  of  Mr, 
Cliirf  Justice  Taney  is  in  these  words:  "Upon 
the  whole,  tiierefore,  the  law  of  New  Hamp- 
diire  is  in  my  Judgment  a  valid  one.  For,  al- 
though the  gin  sold  was  an  import  from  an- 
other State,  and  Congresi  have  dearly  the 
power  to  regulate  such  importations,  unoer  the 

Sant  of  power  to  regulate  commerce  among 
e  several  States,  yet  as  Congress  has  msdeno 
reffulation  on  the  subject,  the  traffic  in  the  ar- 
ticle may  be  lawfully  regulated  by  the  State  aa 
soon  as  It  is  landed  *in  its  territory,  and  a  tax 
imposed  upon  it,  or  a  license  required,  or  the 
sale  altogether  prohibited,  according  to  the 
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poHcy  which  the  State  may  suppose  to  be  its 
mtercat  or  duty  to  pursue. 

Referring  to  the  cases  of  Massachusetts  and 
Rhode  Island,  (he  chief  justice,  after  saving 
that  if  the  laws  of  those  States  came  in  collision 
with  the  hiwt  of  Congress  authorizing  the  im- 
portation of  spirits  and  distilled  liquors,  it 
would  be  the  duty  of  the  court  to  declare  them 
void,  thus  continues:  "It  has,  indeed,  been 
fuicgested,  that,  if  a  State  deems  the  trafQc  in 
ardent  spirits  to  be  injurious  to  its  citizens,  and 
calculated  to  introduce  immorality.  Wee  and 
pauperism  Into  the  State,  it  may  constitu- 
tionally refuse  to  permit  its  importation,  not- 
withstanding the  laws  of  Congress;  and  that  a 
State  may  do  this  upon  the  same  principles  that 
it  may  resist  and  prevent  the  introduction  of 
disease,  pestilence  or  pauperism  from  abroad. 
But  it  must  be  remembered  that  disease,  pesti- 
lence and  pauperism  are  not  subjects  of  com- 
merce, although  sometimes  among  its  attendant 
evOs.  They  are  not  things  to  be  regulated  and 
trafficked  in.  but  to  be  preyented,  as  far  as 
human  foresight  or  human  means  can  guard 
against  them.  But  spirits  and  distilled  liquors 
are  universally  admitted  to  be  subjects  of  own- 
ership and  property,  and  are  therefore  subjects 
of  exchange,  barter  and  trafiSc  like  any  other 
commodity  in  which  a  right  of  property  exists. 
And  Congress,  under  its  general  power  to  reg- 
ulate commerce  with  foreigQ  nations,  mav  pre- 
scribe what  article  of  merchandise  shall  be  ad- 
mitted and  what  excluded;  and  may  therefore 
admit,  or  not,  as  it  shall  deem  best,  the  impor- 
tation of  ardent  spirits.  And  inasmuch  as  the 
laws  of  Congress  authorize  their  importation, 
no  State  has  a  right  to  prohibit  their  introduc- 
tion. .  .  .  Thesestatelaws  act  altogether  upon 
the  retail  or  domestic  traffic  within  their  re- 
spective borders.  They  act  upon  the  article 
titer  it  has  passed  the  line  of  foxeign  commerce, 
and  become  a  part  of  the  general  mass  of  prop- 
erty in  the  State.  These  laws  may,  indeed, 
discourage  imports,  and  diminish  the  price 
which  ardent  spirits  would  otherwise  bring. 
But  although  a  State  is  bound  to  receive  and  to 
permit  the  sale  by  the  importer  of  any  article 
of  merchandise  which  Congress  authorizes  to 
be  imported,  it  is  not  bound  to  furnish  a  market 
for  it,  nor  to  abstain  from  the  passage  of  any 
law  which  it  may  deem  necessary  or  advisable 
to  guard  the  health  or  morals  of  its  citizens, 
although  such  law  may  discourage  importation, 
or  diminish  the  profits  Of  the  importer,  or  lessen 
the  revenue  of  the  general  government.  And 
If  any  State  deems  the  retail  and  internal  traffic 
In  ardent  spirits  injurious  to  Its  citizens,  and 
calculated  to  produce  Idleness,  vice  or  de- 
bauchery, I  see  nothing  in  the  Constitution  of 
the  United  Stales  to  prevent  It  from  regulating 
and  restraining  the  traffic,  or  from  pronibiting 
U  altogether,  ii  It  thinks  proper." 

The  New  Hampshire  case,  the  chief  justice 
observed,  differs  from  Brown  v.  Maryland  in 
that  the  latter  was  a  case  arising  out  of  com- 
merce with  foreign  nations,  which  Congress 
had  regulated  by  law;  whereas  the  case  in  hand 
was  one  of  commerce  between  two  States,  in 
relation  to  which  Congress  had  not  exercised 
its  power.  *'  But  the  law  of  New  Hampshire 
acts  directly  upon  an  import  from  one  Sate  to 
soother,  while  in  the  hands  of  the  importer  for 
sale,  and  Is  therefore  a  regulation  of  commerce. 


acting  upon  the  article  while  it  Is  within  the 
admitted  jurisdiction  of  the  eeneral  govern- 
ment, and  subject  to  its  control  and  regulation. 
The  question,  therefore,  brought  up  for  decis- 
ion is,  whether  a  State  is  prohibited  by  the 
Constitution  of  the  United  States  from  making 
any  regulations  of  foreign  commerse,  or  of 
commerce  with  another  State,  although  such 
regulation  is  confined  to  its  own  territory,  and 
made  for  its  own  convenience  or  interest,  and 
does  not  come  in  conflict  with  any  law  of  Con- 
gress. In  other  words,  whether  the  grant  of 
power  to  Congress  is  of  itself  a  prohibition  to . 
the  Slates,  and  renders  all  state  laws  upon  the 
subject  null  and  void."  He  declares  it  to  ap- 
pear to  him  very  clear  "  that  the  mere  grant  of 
p6wer  to  the  general  government  cannot,  upon 
any  just  principles  of  construction,  be  con- 
strued to  be  an  absolute  prohibition  to  the  ex- 
ercise of  any  power  over  the  same  subject  by 
the  States.  The  controlling  and  supreme  power 
over  commerce  with  foreign  nations  and  the 
several  States  is  undoubtedly  conferred  upon 
Congress.  Yet,  in  my  judgment,  the  State 
may  nevertheless,  for  the  saf eQr  or  convenience 
of  trade,  or  for  the  protection  of  the  health  of 
its  citizens,  make  regulations  of  commerce  for 
its  own  ports  and  harbors,  and  for  its  own  ter- 
ritory; and  such  regulations  are  valid  unless 
they  come  in  conflict  with  a  law  of  Congress."  [US] 
He  comments  on  the  omission  of  any  prohibi- 
tion in  terms,  and  concludes  that  if,  as  he 
thinks,  "the  framers  of  the  Constitution 
(knowing  that  a  multitude  of  minor  regulations 
must  be  necessary,  which  Congress  amid  its 
great  concerns  could  neverflnd  time  to  consider 
and  provide)  intended  merely  to  make  the 
power  of  the  federal  government  supreme  upon 
this  subject  over  that  of  the  States,  then  the 
omission  of  any  prohibition  is  accounted  for, 
and  is  consistent  with  the  whole  instrument. 
The  supremacy  of  the  laws  of  Congress,  in  cases 
of  collision  with  state  laws,  is  secured  in  the 
article  which  declares  that  the  laws  of  Con- 
gress, passed  in  pursuance  of  the  powers 
granted,  shall  be  the  supreme  law;  and  it  is  only 
where  both  governments  may  legislate  on  the 
same  subject  that  this  article  can  operate." 
And  he  considers  that  the  legislation  of  Con- 
gress and  the  States  has  conformed  to  this  con- 
struction from  the  foundation  of  the  govern- 
ment, as  exemplified  in  state  laws  in  relation  to 
{)ilots  and  pilotage,  and  health  and  quarantine 
awa. 

But  conceding  the  weight  properly  to  be 
ascribed  to  the  judicial  utterances  of  this  emi- 
nent jurist,  we  are  constrained  to  say  that  the 
distinction  between  subjects  in  respect  of  which 
there  can  be  of  necessity  only  one  system  or  plan 
of  regulation  for  the  whole  country,  and  sub- 
jects local  in  their  nature,  and,  so  far  as  relating 
to  commerce,  mere  aids  rather  than  regulations, 
does  not  appear  to  us  to  have  been  sufficiently 
recognized  by  him  in  arriving  at  the  conclusions 
announced.  That  distinction  has  been  settled 
by  repeated  decisions  of  this  court,  and  can  no 
longer  be  regarded  as  open  to  re-examination. 
After  all.  It  amounts  to  no  more  than  drawing 
the  line  between  the  exercise  of  power  over  com- 
merce with  foreign  nations  and  among  the 
States  and  the  exercise  of  power  over  purely 
local  commerce  and  local  concerns. 
The  authority  of  Petres  v.  New  Ernnp^irB^ 
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require  them  to  be  granted;  and  fn  tbe  other 
case,  from  a  town  ooaocU,  who  were  forbidden 
to  giont  licenses  whenever  tbe  voters  of  tbe 
town  in  town  meetlnc decided  that  nonesbonid 
be  granted.  Mass.  Key.  Stat.  1886.  chap.  47, 
§j$  8,  17,  2a-95:  Stat  1887,  chap.  42,  ft  2;  R.  L 
Pub.  Laws  of  1844.  p.  406.  ft  4;  Laws  of  1845,  p. 
79;  46  U.  8.  6  How.  900-510,  540  [13:  257, 
258,  272].  Those  Statutes  were  held  to  be  con- 
stitutional, as  applied  to  foreign  liquors  which 
bad  passed  out  of  tbe  bands  of  the  importer; 
while  it  wss  assumed  that,  under  the  decision 
in  Brawn  t.  Maryland,  those  Statutes  could  be 
t^Uowcd  no  effect  as  to  such  liq^uors  while  they 
remained  in  the  hands  of  the  importer  in  the 
orii^iual  packs cres  upon  which  duties  had  been 
paid  to  the  United  States.  46  U.  S.  5  How. 
$76,  600,  610,  618  [12: 288,  295. 804.  8081. 

Tbe  case  of  Peiree  ▼.  New  Hamputire  airectlj 
involved  the  validity,  as  applied  to  liquors 
brouelit  in  from  another  State,  of  a  statute  of 
New  Hampshire,  which  imposed  a  penalty  on 
any  person  selling  any  wine,  rum,  gin,  brancy  or 
other  spirit9,  in  any  quantity,  "without  license 
from  the  selectmen  of  the  town  or  place  where 
such  person  resides. '•  N.  H.  Laws  of  lb88, 
ciinp.  809;  46  U.  S.  6  How.  555  [12:  2791.  The 
plaintifTs  in  error,  having  been  indicted  under 
that  Statute  for  selling  to  one  Aaron  Sias  in  tbe 
Town  of  Dover  in  the  State  of  New  Hampshire 
one  barrel  of  gin  without  license  from  the  select- 
men of  the  town,  at  the  trial  admitted  that  they 
so  sold  to  him  a  barrel  of  American  ^in;  and 
introduced  evidence  that  "the  barrel  of  gin 
was  purchased  by  the  defendants  in  Boston  in 
the  Commonwealth  of  Massachusetts,  brought 
<*o»istwise  to  the  landing  at  Piscataqua  Bridge, 
and  from  thence  to  the  defendants'  store  in 
Dover,  and  afterwards  sold  to  Sias  in  the  same 
barrel  and  in  the  same  condition  in  which  it  was 
purchased  in  Mapsnchusetts."  Tbe  defendants 
contended  that  the  Statute  was  unconstitutional, 
because  it  was  "in  violation  of  certain  public 
treaties  of  the  United  States  with  Holland, 
France  and  other  countries,  containing  stipula- 
tions for  the  admission  of  spirits  into  the 
United  States,"  and  because  it  was  repugnant  to 
the  clauses  of  the  Constitution  of  the  United 
States  restricting  the  power  of  the  States  to  lay 
duties  on  imports  or  exports,  and  granting  the 
power  to  Congress  to  regulate  commerce  with 
foreign  nations  and  among  tbe  several  States. 
Chidf  JviHce  Psrker  instructed  the  Jury  "that 
this  State  could  not  regulate  commerce  between 
this  and  other  States:  thst  this  State  could  not 
prohibit  tbe  introduction  of  articles  from 
another  State  with  such  a  view,  nor  prohibit  a 
sale  of  them  with  such  a  purpose;  but  that,  al- 
though the  State  could  not  make  such  laws 
with  such  views  and  for  such  purposes,  she 
was  not  entirely  forbidden  to  legislate  in  rela- 
tion to  articles  introduced  from  foreign 
cou.  lies,  or  from  other  States;  that  she  might 
tax  them  the  same  as  other  property,  and  might 
recnlate  tbe  sale  to  some  extent;  that  a  Sute 
might  pass  health  and  police  laws,  which 
would,  to  a  certain  extent,  affect  foreign  com- 
n^eroe,  and  commerce  between  the  States;  and 
that  this  Statute  was  a  regulation  of  that  char- 
acter, and  constitutional.'^  After  a  verdict  of 
guilty,  exceptions  to  this  instruction  were  over- 
t-ulea  by  tbe  bigbciit  court  of  the  State.  46  U. 
"(  ^  How.  664-567  [12:  278-280];  18  N.  H.  586L 
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In  that  case,  as  in  the  case  at  bar,  the  Statute 
of  the  State  prohibited  sales  of  intoxicating 
liquors  by  any  person  without  a  license  from 
municipal  authorities,  and  authorized  licen«tos 
to  be  granted  only  to  persons  residing  within 
the  State;  and  the  liquors  were  sold  within  the 
State  by  tbe  importer,  and  in  the  same  barrel, 
ke^  or  case,  unbroken  and  in  the  same  con- 
dition, in  which  he  had  brought  them  from 
another  State.  Yet  tbe  Judgment  of  the 
highest  court  of  New  Hampshire  was  unani- 
mously ai&rmed  by  this  court. 

Chief  Juetice  Taney,  Mr.  Juetiee  Catron  and 
Mr,  Juetiee  Nelson  wen"  of  opinion  that  the 
Statute  of  New  Hampshire  was  a  regulation  of 
interstate  commerce,  but  yet  valid  so  long  as  it 
was  not  in  contlict  vrith  any  Act  of  Confess. 

Chuf  Juetiee  Taney,  after  recognizmg  that 
'Ispirits  and  disiilleJ  liauors  are  universally 
admitted  to  be  subjects  oi  ownership  and  prop- 
erty, and  are  therefore  subjects  of  exchange, 
barter  and  tral&c,  like  any  other  commodity  in 
which  a  right  of  property  exists;  and  Congress, 
under  Its  general  power  to  regulate  commerce 
with  foreign  nations,  may  prescribe  what  article 
of  merchandise  shall  be  aamitted  and  what  ex- 
cluded, and  may  therefore  admit,  or  not,  as  it 
shall  deem  best,  the  importation  of  ardent 
spirits;  and  inasmuch  as  tbe  laws  of  Congress 
authorize  their  importation,  no  State  has  a 
right  to  prohibit  their  introduction;*'  and  vet 
upholding  the  validity  of  the  Statutes  of  Mas- 
sachusetts and  Rhode  Island,  as  not  interfering 
with  tbe  trade  in  ardent  spirits  while  they  re- 
mained a  part  of  foreign  commerce,  and  were 
in  the  hands  of  tbe  importer  for  sale,  in  the 
cask  or  vessel  in  which  the  laws  of  Congreaa 
authorized  them  to  be  imported  (p.  577  [289]), 
proceeded  to  state  tbe  case  from  ^ew  Hamp- 
shire as  follows: 

"The  present  case,  however,  differs  from 
Brown  v.  Maryland  in  this, —  that  tbe  former 
was  one  srising  out  of  commerce  with  foreign 
nations,  which  Congress  has  regulated  by  law; 
whereas  the  present  is  a  case  of  commerce 
between  two  States  in  relation  to  which  Con- 
gress has  not  exercised  iti  power.  Some  Acta 
of  Congress  hsve  indeed  been  referred  to  in  re- 
lation to  the  coasting  trade.  But  they  arc  evi- 
dently intended  merely  to  prevent  smuggling, 
and  oo  not  regulate  unports  or  exports  from 
one  State  to  another.  This  case  differs  also 
from  tbe  cases  of  Massachusetts  and  Rhode 
Island;  because,  in  these  two  cases,  the  laws  of 
the  States  operated  upon  the  articles  after  they 
had  passed  beyond  the  limits  of  foreign  com- 
merce, and  conseouently  were  beyond  the  con- 
trol and  power  of  Congress.  But  the  law  of  New 
Hampshire  acts  directly  upon  an  import  from 
one  State  to  another,  while  in  tbs  hands  of  tbe 
importer  for  sale,  and  is  therefore  a  r^^lalion 
of  commerce,  acting  upon  the  article  while  it  ia 
within  the  admitted  Jurisdiction  of  the  general 
government,  and  subject  to  its  oontrol  and 
regulation."  p.  678  [280].  And  he  concluded 
his  opinion  thus:  "Upon  tbe  whole,  therefore, 
the  law  of  New  Hampshire  is,  in  my  Judgment, 
a  valid  one.  For,  although  the  gin  sold  was 
an  import  from  another  State,  and  Congresa 
have  clearly  the  power  to  regulate  such  inn- 
portations,  under  the  grant  of  power  to  regulate 
commerce  among  the  several  States,  yet,  aa 
Congress  baa  m^e  no  regulation  on  the  sub- 
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nitr  from  direct  danger  inherent  in  particular 
artldea. 

In  Mu^  T.  Kamoi,  188  XT.  S.  628  [81: 
805J.  it  was  adjudged  that  "state  le|^islation 
which  prohibits  the  manufacture  of  spirituous, 
malt,  Tinous,  fermented  or  other  intoxicating 
liquors  within  the  limits  of  the  State,  to  be  there 
sold  or  bartered  for  general  use  as  a  beverage, 
does  not  necessarily  infringe  any  right, privilege 
or  immunity  secured  bv  tho  Constitution  of  the 
United  States,  or  by  toe  amendments  thereto." 
And  this  was  in  accordance  with  our  decisions  in 
Bartemeuer  v.  Iowa,  85  IT.  S.  18  Wall  129  [21: 
0291:  Bo»ton  Beer  Co.  v.  Massaehu$etis,  97  U. 
8.   26  [24:  989],  and  Fater  v.  Ean9<u,  112 


IIS]  U.  8.  201  [28:  6291.  So  in  Kidd  v.  Peanon, 
128  U.  8.  1  [82:  8^1,  it  was  held  that  a  state 
statute  which  provided  (1)  that  foreign  intoxi- 
cating liquors  may  be  imported  into  the  State, 
and  there  kept  for  sale  by  the  importer,  in  the 
original  pad£ages,  or  for  transportation  in  such 
packages  and  sale  beyond  the  limits  of  the  State; 
and  {^  that  intoxicating  liquors  may  be  man- 
ufactured and  sold  within  the  State  for  me- 
chanical, medicinal,  culinary  and  sacramental 
purposes,  but  for  no  other,  not  even  for  the  pur- 
pose of  transportation  bevond  the  limits  of  the 
State,  was  not  an  und^rtakiog  to  regulate  com- 
merce among  the  States.  And  in  E&enhecker  t. 
DisMet  Court  of  Flynumth  County,  184  U.  8. 81 
[83:  801],  we  affirmed  the  judgment  of  the 
supreme  Court  of  Iowa,  sustaining  the  sentence 
of  the  District  Court  of  Plymouth  in  that  State, 
imposing  a  fine  of  $500  and  costs  and  impris- 
onment in  Jail  for  three  months,  if  the  fine  was 
not  paid  within  thirtv  days,  as  a  punishment 
for  contempt  in  refusing  to  obey  a  writ  of  in- 
junction issued  bv  that  court,  enjoining  and 
restraining  the  defendant  from  selling  or  Keep- 
ing for  sale  any  intoxicating  liquors,  including 
ale,  wine  uid  beer,  in  Plymouth  County.  Mr. 
Ju§Uee  Miller  there  remarked:  *1f  the  objec- 
tion to  the  statute  is  that  it  authorizes  a  pro- 
ceedinff  in  the  nature  of  a  suit  in  equity  to  sup- 
press the  manufacture  and  sale  of  intoxicating 
liquors  which  are  by  law  prohibited,  and  to 
abUe  the  nuisance  which  the  statute  declares 
such  acts  to  be,  wherever  carried  on.  we  re- 
spood  that,  so  far  as  at  present  advisea,  it  ap- 
pears to  us  that  all  the  powers  of  a  court, 
whether  at  common  law  or  in  chancery,  may 
be  called  into  operation  by  a  legislative  body 
for  the  purpose  of  suppressing  mis  objection- 
able traffic;  and  we  know  of  no  hindrance  in 
the  Constitution  of  the  United  States  to  the 
fonn  of  proceedings,  or  to  the  court  in  which 
this  remedy  shall  be  had.  Certainly  it  seems 
to  oa  to  be  quite  as  wise  to  use  the  processes  of 
the  law  and  the  powers  of  a  court  to  prevent 
the  evil,  aa  to  punish  the  offense  aa  a  crime 
after  it  has  been  committed." 

These  dedsions  rest  upon  the  undoubted 
right  of  the  States  of  the  Union  to  control 
their  purely  internal  affairs,  in  doing  which 
tber  exercbe  powers  not  surrendered  to  the 
national  government;  but  whenever  the  law  of 
the  State  amounts  essentially  to  a  regulation 
of  commerce  vrith  foreign  nations  or  among 
the  Sutes,  aa  it  does  when  it  inhibits,  directly 

Its]  or  indirectlv,  the  receipt  of  an  imported  com- 
modity or  ita  disposition  before  it  has  ceased 
to  become  an  article  of  trade  between  one  State 
uid  another,  or  another  oountiy  and  this,  it 
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comes  in  conflict  with  a  power  which,  in  this 
particular,  has  been  exclusively  vested  in  the 
ireneral  government,  and  is  therefore  void. 

In  Muffler  v.  KansuM,  mipra,  the  court  said 
that  it  could  not  *'8hut  out  of  view  the  fact, 
within  the  knowledge  of  all,  that  the  public 
health,  the  public  morals  and  the  public  safely 
may  be  endancered  by  the  general  use  of  in- 
toxicating  drinks;  nor  the  fact,  established  by 
statistics  accessible  to  everyone,  that  the  idle 
ness,  disorder,  pauperism  and  crime  existing  iu 
the  country  are,  in  some  degree  at  least,  trace- 
able to  this  evlL'^  And  that  "if  in  the  jud^^- 
ment  of  the  Legislature  [of  a  State]  the  manu- 
facture of  intoxicating  liquors  for  the  maker's 
own  use,  as  a  beverage,  would  tend  to  cripple, 
if  it  did  not  defeat,  the  effort  to  guard  the 
community  against  the  evils  attending  the  ex- 
cessive use  of  such  liquors,  it  is  not  for  the 
courts,  upon  their  views  as  to  what  is  best  and 
safest  for  the  communitv,  to  disregard  the  leg- 
islative determination  of  that  question.  .  .  . 
Nor  can  it  be  said  that  government  interfere!* 
with  or  impairs  anyone's  constitutional  rights 
of  liberty  or  of  property,  when  it  determines 
that  the  manufacture  and  sale  of  intoxicating 
drinks,  for  general  or  individual  use,  as  a  bev- 
erage, are,  or  may  become,  hurtful  to  society, 
and  constitute,  therefore,  a  business  in  which 
no  one  may  lawfully  engage."  Undoubtedly 
it  is  for  the  legislative  branch  of  the  state  gov- 
ernments to  determine  whether  the  manufac- 
ture of  particular  articles  of  traffic,  or  the  sale 
of  such  articles,  will  injuriously  affect  the  pub- 
lic, and  it  is  not  for  Congress  to  determine 
what  measures  a  State  may  properly  adopt  as 
appropriate  or  needful  for  the  protection  of 
the  public  morals,  the  public  health  or  the  pub 
lie  safety;  but  notwithstanding  it  is  not  vested 
with  supervisory  power  over  matters  of  local 
administration,  the  responsibility  is  upon  Con- 
gress, so  far  as  the  regulation  of  interstate 
commerce  is  concerned,  to  remove  the  restric- 
tion upon  the  State  in  dealing  with  imported 
ajtides  of  trade  within  its  limits,  which  have 
not  been  mingled  with  the  common  mass  of 
property  therein,  if  in  its  Judgment  the  end  to 
be  secured  Justifies  and  requires  such  action. 

Prior  to  1888  the  statutes  of  Iowa  permitted 
the  sale  of  foreiflrn  liquors  imported  under  the 
laws  of  the  United  States,  provided  the  sale 
was  l^  the  importer  in  the  original  casks  or 
packages.and  in  quantities  not  less  than  those  in 
which  they  were  required  to  be  imported;  and 
the  provisions  of  the  statute  to  this  effect  were 
declared  by  the  Supreme  Court  of  Iowa,  in  Pear- 
son y.  International  DiitiUery,  72  Iowa,  854,  to 
be  "intended  to  conform  the  statute  to  the  doc- 
trine of  the  United  Stales  Supreme  Court,  an- 
nounced in  Broum  v.  Maryland,  25  U.  S.  12 
Wheat.  419  [6:  678],  and  License  Cases,  4» 
U.  S.  5  How.  504  [12:  256],  so  that  the  sUt- 
ute  should  not  oonmct  with  the  laws  and  au- 
thority of  the  United  States."  But  that  pro- 
vision of  the  statute  was  repealed  in  1888,  and 
the  law  so  far  amended  that  we  understand  it 
now  to  provide  that,  whether  imported  or  not, 
wine  cannot  be  sold  in  Iowa  except  for  sacra- 
mental purposes,  nor  alcohol  except  for  speci- 
fied chemical  purposes,  nor  intoxicating  liquors, 
including  ale  and  beer,  except  for  pharmaceu- 
tical and  medicinal  purposes,  and  not  at  all  ex- 
cept by  citizens  of  tne  State  of  Iowa,  who  are 
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regiBtered  pharmacists  add  have  permits  oh- 
taioed  as  prescribed  by  the  Statute,  a  permit 
being  also  grantable  to  one  discreet  person  in 
any  township  where  a  pharmacist  does  not  ob- 
tain it 

The  plaintiffs  in  error  are  citizens  of  Dlinois. 
are  not  pharmacists,  and  have  no  permit,  but 
import  into  Iowa  beer  which  they  sell  in  ori^- 
nal  packages,  as  described.  Unaer  our  decis- 
ion m  Bowman  y.  Chicago  dk  N,  W,  B,  Co,,  iu 
pra,  they  had  the  right  to  import  this  b^r  into 
that  State,  and  in  the  view  which  we  have  ex- 
pressed they  had  the  right  to  sell  it»  by  which 
act  alone  it  would  become  mingled  in  the  com- 
mon mass  of  property  within  the  State.  Up 
to  that  point  of  time,  we  hold  that,  in  the  ab- 
sence of  congressional  permission  to  do  so,  the 
State  had  no  power  to  interfere  by  seizure,  or 
any  other  action,  in  prohibition  of  importation 
aud  sale  by  the  foreign  nonresident  importer. 
Whatever  our  individual  views  may  be  as  to 
the  deleterious  or  dangerous  qualities  of  par- 
ticular articles,  we  cannot  hold  that  any  arti- 
cles which  Congress  recognizes  as  subjects  of 
interstate  commerce  are  not  such,  or  that  what- 
ever are  thus  recognized  can  be  controlled  by 
state  laws  amounting  to  regulations,  while  they 
rettiin  that  character;  although,  at  the  same 
time,  if  directly  dangerous  in  themselves,  the 
State  may  take  appropriate  measures  to  guard 
ajcrainst  injury  before  it  obtains  complete  Juris- 
diction over  them.  To  concede  to  a  State  the 
power  to  exclude,  directly  or  indirectly,  arti- 
cles so  situated,  without  congressional  permis- 
sion, is  to  concede  to  a  majority  of  the  people 
of  a  State,  represented  in  the  State  Legislature, 
the  power  to  regulate  commercial  intercourse 
between  the  States,  by  determining  what  shall 
be  its  subjects,  when  that  power  was  distinctly 
granted  to  be  exercised  bv  the  people  of  the 
United  States,  represented  in  Confess,  and  its 
possession  by  the  latter  was  considered  essen- 
tial to  that  more  perfect  union  which  the  Con- 
stitution was  adopted  to  create.  Undoubtedly 
there  is  difBculty  in  drawing  the  line  between 
the  municipal  powers  of  the  one  government 
and  the  commercial  powers  of  the  other,  but 
when  that  line  is  determined,  in  the  particular 
instance,  accommodation  to  it,  without  serious 
inconvenience,  may  readily^  be  found,  to  use 
the  language  of  Mr,  Juitiee  Johnson  in  Otb- 
bom  V.  Ogden,  22  U.  8.  9  Wheat.  1,  288  [6: 
28,  80],  in  "a  frank  and  candid  ooK>peration 
for  the  general  good." 

The  legislation  in  question  is  to  the  extent 
indicated  repugnant  to  the  third  clause  of  sec- 
tion 8  of  An,  I.  of  the  Constitution  of  the 
United  States,  and  therefore  the  Judgment  of 
the  Supreme  Court  of  Iowa  ii  retoereed  and  the 
eauee  remanded  for  further  proeeedinge  not  in- 
eoneiitent  with  thi$  opinion, 

Mr.  Justice  Qvmjt  with  whom  concurred 
Mr,  Juitiee  Harlan  and  Mr,  Juetiee  Brewer, 
dissenting: 

Mr,  Juetiee  Harlan,  Mr.  Juetiee  Brewer  and 
myself  are  unable  to  concur  in  this  iudgment. 
As  our  dissent  is  based  on  the  previous  decis- 
ions of  this  court,  the  respect  oue  to  our  asso- 
ciates, as  well  as  to  our  predecessors,  induces 
us  to  state  our  position,  as  far  as  possible,  in 
the  words  in  which  the  law  has  been  hereto- 
fore declared  from  this  bench. 
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The  facts  of  the  case,  and  the  substance  of 
the  Statutes  whose  validity  is  drawn  in  ques- 
tion, may  be  briefly  stated. 

It  was  an  action  of  replevin  of  sundry  kegs 
and  cases  of  beer,  begun  in  an  inferior  court 
of  the  State  of  Iowa  against  a  constable  of  Lee 
County  in  Iowa,  who  had  seized  them  at  Keo- 
kuk in  that  county  under  a  search  warrant  is- 
sued by  a  Justice  of  the  peace  pursuant  to  the 
Statutes  of  Iowa,  which  prohibit  the  sale,  the 
keeping  for  sale  or  the  manufacture  for  sale 
of  any  intoxicating  liquor  (including  malt  liq- 
uor) for  any  purpose  whatever,  except  for  phar- 
maceutical, medicinal,  chemical  or  sacramental 
purposes,  and  under  an  annual  license  granted 
by  the  district  court  of  the  proper  counter,  u|M>n 
being  satisfied  that  the  applicant  is  a  citizen  of 
the  United  States  and  of  the  State  of  Iowa,  and 
a  resident  of  the  county,  and  otherwise  quali- 
fied. 

The  plaintiffs  were  citizens  and  residents  of 
the  State  of  Illinois,  engaged  as  brewers  in 
manufacturing  beer  at  Peoria  in  that  State,  and 
in  selling  it  in  the  States  of  Illinois  and  Iowa. 
The  beer  in  question  was  manufactured  by 
them  at  Peoria,  and  there  put  up  by  them  in 
said  kegs  and  cases;  each  keg  being  s^ed,  and 
having  upon  it,  over  the  plug  at  Uie  opening, 
a  United  States  internal  revenue  stamp;  and 
each  case  being  substantially  made  of  wood,  con- 
taining two  dozen  quart  bottles  of  beer,  and 
sealed  with  a  metalic  seal  which  had  to  be 
broken  In  order  to  open  the  case.  The  kegs 
and  cases  owned  by  the  plaintiffs,  and  so  sealed, 
were  transported  oy  them  from  Peoria  by  rail- 
way to  Keokuk,  and  there  sold  and  offered  for 
sale  by  their  agent,  in  a  building  owned  by  one 
of  them,  and  without  breaking  or  opening  the 
kegs  or  cases. 

The  Supreme  Court  of  Iowa  having  given 
Judgment  for  the  defendant,  the  question  pre- 
sented by  this  writ  of  error  is  wheUier  the  Stat- 
utes of  Iowa,  as  applied  to  these  facts,  contra- 
vene section  8  of  arude  1.  or  section  2  of  article 
4,  of  the  Constitution  of  the  United  States,  o« 
section  1  of  article  14  of  the  Amendments  to  the 
Constitution. 

By  section  B  of  article  1  of  the  Constitution, 
'*the  Congress  shall  have  power,"  amonff  other 
things,  '*to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States,"  and 
**to  make  all  laws  wnich  shall  be  necessary  and 

£  roper  for  carrying  into  execution  the  f orego- 
ig  powers." 

ay  section  8  of  article  4,  "the  citizens  of 
each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States." 

By  section  1  of  the  Fourteenth  Amendment, 
"no  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any 
State  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law;  nor  deny  to 
any  person  within  its  Jurisdiction  the  equal 
protection  of  the  laws." 

By  the  Tenth  Amendment,  "the  powers  not 
delegated  to  the  United  States  by  the  Constitu- 
tion, nor  prohibited  by  it  to  the  States,  are  re- 
served to  the  States  res{>ectively,  or  to  the  peo- 
ple." 

Among  the  powers  thus  reserved  to  the  sev- 
eral States  if  what  is  commonly  called  the 
police   power— that  inherent  and  necessary 
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power,  easentltl  to  the  Terr  existeoce  of  dvfl 
•odety,  and  the  safeguard  of  the  iDhabltanta 
of  the  State  agaioit  dSaorder,  diaeaae,  porerty 
and  crime. 

"The  police  powbf  belonging  to  the  States 
in  virtue  of  their  eeiwTal  ■OTereignty,"  said  Mr. 
J^utics  Siotj,  deliverinff  the  Judgment  of  this 
oourt»  "extends  orer  lul  subjects  within  the 
territorial  limits  of  the  States,  and  has  never 
been  conceded  to  the  United  Slates.  Priffg 
V.  PiBnn$yl9an$a,  41  U.  S.  16  Pet  680,  ^ 
(10:  1060.  1008].  This  is  well  iUustrated  by 
the  recent  adjudications  that  a  statute  prohib- 
itiog  the  sale  of  Ulnmioating  oils  below  a  cer- 
tain fire-test  is  beyond  the  ooostitutional  power 
of  Congress  to  enact,  except  so  far  as  it  has 
effect  within  the  United  States  (as,  for  instance, 
in  the  District  of  Columbia)  and  without  the 
limits  of  any  SUte;  but  that  it  is  within  the 
constitutional  power  of  a  State  to  pass  such  a 
statute,  even  as  to  oils  manufactured  under 
letters-patent  from  the  United  States.  United 
^taim  T.  DewiU,  76  U.  S.  9  Wall  41  [10:  6»8]: 
FatUnon  v.  Eentueky,  97  U.  S.  501  [24: 1116]. 

The  police  power  includes  all  measures  for 
the  protection  of  the  life,  the  health,  the  prop- 
erty and  the  welfare  of  the  inhabitants,  and  for 
the  promotion  of  good  order  and  the  public 
morals.  It  covers  tne  suppression  of  nuisances, 
whether  injurious  to  the  public  health,  like  un- 
wholesome trades,  or  to  tne  public  morals,  like 
gambling  houses  and  lotterynokets.  Slaughter- 
Jlotite  dbset,  88  U.  S.  16  Wall.  86,  62,  87  [21: 
394,  404,  412];  Northioe$tem  Fertilizing  Co. 
▼.  Bifde  Park,  97  U.  S.  659  [24:  1086];  Pha- 
len  V.  Virginia,  49  U.  S.  8  How.  168.  168  [12: 
1080.  10^];  sums  t.  Mieeieeippi,  101  U.  8. 
S14J25: 1079]. 

Tnis  power,  being  essential  to  the  mainte- 
nanoe  of  the  authority  of  local  sovemment, 
and  to  the  safety  and  welfare  of  the  people,  is 
Inalienable.  As  was  said  by  ChitfJuetiee  W  aitc, 
referring  to  earlier  decisions  to  the  same  effect, 
"No  Legislature  can  bargain  away  the  public 
health  or  the  public  morals.  The  people  them- 
selves cannot  do  it,  much  less  their  servants. 
The  supervision  of  both  these  subjects  of  gov- 
ernmental power  is  continuing  in  its  nature, 
and  they  are  to  be  dealt  with  as  the  special  exi- 
gencies of  the  moment  may  require.  Govern- 
ment is  orsanized  with  a  view  to  their  preser- 
vation, and  cannot  devest  itself  of  the  power 
to  provide  for  them.  For  this  purpose  the 
largest  legislative  discreUon  is  allowed,  and  the 
discretion  csnnotbe  parted  with  any  more  than 
the  power  itself."  Stones.  Mis8ieeippi,101  U.  S. 
814,  819  [25:  1079,  1080].  See  &o  Butehen 
Uni<m  S.  U.  S  L.  L.  Co.  v.  Crescent  City  L. 
L.  AS.  K  Co.  Ill  U.  S.  746,  758  [28:  585, 
6871;  New  Orleane  OaeUght  Co.  v.  Louisiana 
Ughi  d  Heat  Co.  115  U.  S.  650,  672  [29:  516, 
524];  New  Ortean*  r.  Bouiton,  119  U.  S.  265, 
275  [80:  411,  414]. 

The  police  power  extends  not  only  to  things  in- 
trinsically dangerous  to  the  public  health,  such 
as  infected  rags  or  diseased  meat,  but  to  things 
which,  when  used  in  a  lawful  manner,  are  sub- 
jects of  property  and  of  commerce,  and  yet 
may  be  used  so  as  to  l)e  injurious  or  dangei^us 
to  ue  life,  the  health  or  the  morals  of  the  peo- 
ple. Gunpowder,  for  instance,  is  a  subject  of 
commerce,  and  of  lawful  use,  yet,  because  of 
its  explosive  and  dangerous  quality,  all  admit 
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that  the  State  may  regulate  its  kecp:ng  and 
sale.  And  there  is  no  article,  the  rii!lit  of  the 
State  to  control  or  to  prohibit  the  sale  or  man- 
ufacture of  which  within  its  limits  is  better 
established,  than  intoxicating  liquors.  License 
Cases,  46  U.  S.  6  How.  504  [12:  2561;  Down- 
ham  y.  Alexandria,  77  U.  8.  10  Wall.  178 
[19:  8291;  Bartemeyer  v.  Iowa,  85  U.  S.  18 
Wall.  1^  [21:  929];  BoeUm  Beer  Co.  v.  Massa^ 
ehusetts,  97  U.  S.  25  [24:  989];  Tieman  v.  [129] 
Rinker,  102  U.  S.  128  [26:  108];  Foster  y.  Kan- 
sas, 112  U.  S.  201  [28:  62&];Mugler  v.  Kansas 
and  Kansas  v.  Ziebold,  128  U.  S.  628  [81:  205]; 
Kidd  V.  Ptarton,  128  U.  S.  1  [92:  846];  EOenr 
beekerr. Plymouth  County,  184  U.S.81  [88:  801], 

In  Ek>ston  Beer  Co.  v.  Massaetiusetts,  above 
cited,  this  court,  afllrming  the  judgment  of  the 
Supreme  Judicial  Court  of  Massachusetts,  re- 
ported in  115  Mass.  158,  held  that  a  statute  of 
the  State,  prohibiting  the  manufaeture  and  sale 
of  intoxicating  liquors,  including  malt  liquors, 
except  as  therein  provided,  applied  to  a  corpo- 
ration which  the  State  had  long  before  char- 
tered, and  authorized  to  hold  real  and  personal 
property,  for  the  purpose  of  manufacturing 
malt  liquors.  Among  the  reasons  assignea 
by  this  court  for  its  judgment  were  the  follow- 
ing: 

"If  the  public  safety  or  the  public  morals 
require  the  discontinuance  of  an^  manufacture 
or  tral&c,  the  hand  of  the  Legislature  cannot 
be  stayed  from  providing  for  its  discontinuance, 
by  any  incidental  inconvenience  which  individ- 
uals or  corporations  may  suffer.  All  ricbts  are 
held  subject  to  the  police  power  of  the  btatc." 

"Whatever  differences  of  opinion  may  exist 
as  to  the  extent  and  boundai  ics  of  the  police 

Sower,  and  however  difficult  it  may  be  to  ren- 
er  a  satisfactory  definition  of  it,  there  seems 
to  be  no  doubt  tbat  it  does  extend  to  the  pro- 
tection of  the  lives,  health  and  property  of  the 
citizens,  and  to  the  preservation  of  good  order 
and  the  public  morals.  The  Legislature  can- 
not, by  any  contract,  devest  itself  of  the  power 
to  provide  for  these  objects.  They,  belong  em- 
phatically to  that  class  of  objects  which  de- 
mand the  application  of  the  maxim,  solus  pop- 
uli  suprema  lex;  and  they  are  to  be  attained 
and  provided  for  by  such  appropriate  means  as 
the  legislative  discretion  may  devise.  That 
discrenon  can  no  more  be  bargained  away  than 
the  power  itself." 

"  Since  we  have  already  held,  in  the  case  of 
Bartemeyer  v.  Iowa,  tbat,  as  a  measure  of  police 
regulation  looking  to  the  preservation  of  pub-  [180] 
lie  morals,  a  state  law  prohibiting  the  manu- 
facture  and  sale  of  intoxicating  liquors  is  not 
repugnant  to  any  clause  of  the  Constitution  of 
the  Linited  States,  we  see  nothing  in  the  pres- 
ent case  that  can  afford  any  sufficient  ground 
for  disturbing  the  decision  of  the  Supreme 
Court  of  MassachusetU."  97  U.  S.  82,  SB  [24: 
991,  992]. 

In  Mugler  v.  Kansas  and  Kansas  v.  Ziebold, 
above  cited,  a  statute  oi'  Kansas,  prohibiting 
the  manufacture  or  sale  of  intoxicating  liquors 
SH  a  beverage,  and  declaring  all  places  where 
such  liquors  were  manufactured  or  sold  in  vio- 
lation of  the  statute  to  be  common  nuisances, 
and  prohibiting  their  future  use  for  the  pur- 
pose, was  held  to  be  a  valid  exercise  of  the 
police  power  of  the  State,  even  as  applied  to 
persons  who,  long  before  the  passage  of  the 
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ftatute,  had  eonstruclci   buildiDgt  specially 
adapted  to  such  manufacture. 

It  has  also  been  adjudged  that  neither  the 
grant  of  a  license  to  sell  intoxicating  liquors, 
nor  the  payment  of  a  tax  on  such  liquors,  un- 
der the  Internal  Bevenue  Laws  of  the  United 
States,  affords  any  defense  to  an  indictment  by 
a  State  for  selling  the  same  liquors  contrary  to 
iu  stotutes.  lAeenae  Tax  Casei,  72  U.  8.  5 
Wall  462  [18:  4971;  Fisnear  t.  MaaachuMetti, 
73  U.  6.  5  Wall.  475  [18:  008]. 

The  clause  of  the  Constilution,  which  de- 
clares that  "  the  citizens  of  each  State  shall  be 
entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  States,"  has  no  bearing 
upon  this  case.  The  privileges  and  immunities 
thus  secured  are  those  fundamental  rights  and 
privileges  which  appertain  to  citizenship. 
Conna-  T.  EUioti,  69  U.  S.  18  How.  591,  598 
[15:  497,  4981;  Curtis.  J.,  in  Dred  Scott  v. 
Samlford,  60  U.  S.  19  How.  898,  580  [15:  691, 
778J;  Paul  v.  Tirginia,  75  U.  8.  8  Wall  168, 
168,  180  [19:  857,  360];  MeCready  t.  Virginia, 
94  U.  S.  891,  895  [24:  248,  249].  As  observed 
by  the  court  inBartemeyer  v.  Iowa,  'The  right 
to  sell  intoxicsting  liquors,  so  far  as  such  a 
right  exists,  is  not  one  of  the  rights  growing 
out  of  citizenship  of  the  United  Stotes.'^  85  uT 
S.  18  WaU.  183  [21:  980]. 

Nor  is  the  case  affected  by  the  Fourteenth 
Amendment  of  the  Constitution.  As  was  said 
in  the  unanimous  opinion  of  this  court  in  Bar- 
bier  ▼.  Connolly,  after  statine  the  true  scope 
of  that  Amendment,  "But  neither  the  Amend- 
ment— broad  and  comprehensive  as  it  is — nor 
[181]  ^^7  other  amendment,  was  designed  to  inter- 
fere with  the  power  of  the  State,  sometimes 
termed  its  pohoe  power,  to  prescribe,  regula- 
tions to  promote  the  health,  peace,  morals,  ed- 
ucation and  good  order  of  the  people,  and  to 
legislate  so  as  to  increase  the  industries  of  the 
State,  develop  its  resources  and  add  to  its  wealth 
and  prosperity."  118  U.  S.  27,  81  [28:  928, 
9241. 

Upon  that  ground,  the  Amendment  has  been 
adjudged  not  to  apply  to  a  state  statute  prohibit- 
ing the  sale  or  manufacture  of  intoxicating  liq- 
uors in  buildings  long  before  constructed  for 
the  purpose,  or  the  sale  of  oleomargarine  law- 
fully manufactured  before  the  passage  of  the 
statute.  MugUr  y.  KantoM,  123  U.  S.  628,  668 
[81:  205,  211];  PowU  v.  Penmyltania,  127  U. 
8. 678, 688, 687  [82:  258, 256,  25r|. 

The  remaining  and  the  ftfindpal  question  is, 
whether  the  Statute  of  Iowa,  as  applied  to  the 
sale  within  that  State  of  intoxicating  liquors  in 
the  same  cases  or  kegs,  unbroken  andunopened. 
Is  which  they  were  brought  by  the  seller  from 
another  State,  is  repugnant  to  the  clause  of  the 
Constitution  granting  to  Congress  the  power  to 
regulate  commerce  with  foreign  nations  and 
amon£  the  several  States. 

In  the  great  and  leading  case  of  Oibbom  t. 
Offden,  22  U.  8.  9  Wheat  1  [6: 28]»  the  point 
decided  was  that  Acts  of  the  Legiilature  of 
New  York,  granting  to  certain  persons  for  a 
term  of  years  the  exclusive  navigation  by 
steamboats  of  all  waters  within  the  Jurisdiction 
of  the  State,  were,  so  far  as  th^  affected  such 
navigation  by  vessels  of  other  persons  licensed 
under  the  laws  of  the  United  States,  repugnant 
to  the  clause  of  the  Constitution  empowering 
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Congress  to  leguUte  foreign  and  interstate 
commerce. 

Chief  Ju^iee  Marshall,  in  deliveiinff  Judg- 
ment, after  speaking  of  the  inspection  laws  oi 
the  States,  and  observing  that  they  had  a  re- 
mote and  considerable  influence  on  commerce, 
but  that  the  power  to  pass  them  was  not  de- 
rived from  a  power  to  regulate  commerce, 
said:  "  Tb^  form  a  i>ortion  of  that  immense 
mass  of  legislation,  which  embraces  everything 
within  the  territoiyof  a  State,  not  surrendered 
to  the  eeneral  government:  all  which  can  be 
most  advantageously  exercised  by  the  States 
themselveSb  Xnspedtion  laws,  quarantine  laws, 
health  laws  of  every  description,  as  well  as 
laws  for  regulating  the  internal  commerce  of  a  [  i  S£] 
State,  and  those  wnich  respect  turnpike  roads, 
ferries,  etc.,  are  component  parts  of  this  mass. 
No  direct  g^eral  power  over  these  objects  is 
granted  to  Congress;  and  consequently  they 
remain  subject  to  state  legislation.  If  the  1^- 
islative  power  of  the  Union  can  reach  them,  7t 
must  be  for  national  purposes;  it  must  be  where 
the  power  is  expressly  ^ven  for  a  special  pur- 
pose, or  is  dearly  incidental  to  some  po^er 
which  is  expressly  given."  pp.  208,  204  [71, 
72] .  Again,  he  siud  that  quarantine  and  health 
laws  '*  are  considered  as  flowing  from  the  ac- 
knowledged power  of  a  State  to  provide  for 
the  health  of  its  citizens,"  and  that  the  consti- 
tutionality of  such  laws  had  never  been  denied, 
p.  205  [TO]. 

Mr,  Ju$tioe  Johnson,  in  his  concurring  opin- 
ion, said:  "  It  is  no  obJecUon  to  tkie  enistence 
of  distinct,  substantive  powers,  that,  in  their 
application,  they  bear  upon  the  same  subject. 
The  same  bale  of  goods,  the  same  cask  of  pro- 
visions or  the  same  ship  that  may  be  the  sub- 
ject of  commercial  regulation,  may  also  be  the 
vehicle  of  disease.  And  the  health  laws  that 
require  them  to  be  stopped  and  ventilated  are 
no  more  intended  as  regidations  on  commerce, 
than  the  laws  which  permit  their  importation 
are  intended  to  inoculate  the  community  with 
disease.  Thdr  different  purposes  mark  the 
distinction  between  the  powers  brought  into 
action;  and  while  frankly  exercised,  tner  can 
produce  no  serious  collision.''    p.  285  [791. 

That  Chief  Juitiee  Marshall  and  his  assodates 
did  not  consider  the  constitutional  grant  of 
power  to  Congress  to  regulate  foreign  and  in- 
terstate commerce  as,  of  its  own  force,  and 
without  national  legislation,  impairing  the  po- 
lice power-of  each  State  within  its  own  borders 
to  protect  the  health  and  welfare  of  its  inhabi- 
tants, is  clearly  indicated  in  the  passages  above 
quoted  from  the  opinions  in  Oibbom  v.  Ogden, 
and  is  condusivdy  proved  by  the  unanimous 
judgment  of  the  court  delivered  by  the  diief 
Jusuce  five  years  later  in  ITf'ttMfi  t.  Biaek  Bird  ~ 
Creek Mar$h  Co,,  27  U.  8.  2  Pet  245  [7:  412]. 

In  that  case,  the  Legislature  of  Delaware  had 
authorized  a  dam  to  be  erected  across  a  navi- 
gable tide- water  creek  whidi  opened  into  Deln- 
ware  Bay,  thereby  obstnictine  the  navigation 
of  the  dreek  by  a  vessd  enrolled  and  licensed 
under  the  Navigation  Laws  of  the  United 
States.  The  dedsion  In  Qihboni  t.  Ogdrn  [188] 
was  dted  by  counsel,  as  condusive  against  the 
validity  of  the  Statute  of  the  SUte.  But  its 
validity  was  upheld  by  the  court,  for  the  fol 
lowing  reasons: 
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The  Act  of  Assembly,  by  which  the  plain- 
tiifs  were  authorized  to  construct  their  dam, 
shows  plainly  that  this  ia  one  of  those  many 
creeks,  passing  tlirough  a  deep  level  marsh  adf- 
joining  the  Delaware,  up  which  the  tide  flows 
for  some  distance.  The  value  of  the  property 
on  its  banka  must  be  enhanced  by  excluding 
the  water  from  the  marsh,  and  the  health  of  the 
inhabitants  probably  improved.  Measures  cal- 
culated to  produce  these  objects,  provided  they 
do  not  come  into  collision  with  Uie  powers  of 
the  general  government,  are  undoubtedly 
within  those  which  are  reserved  to  the  States. 
Bat  the  measure  authorized  by  this  Act  stops  a 
navi^ble  creek,  and  must  be  supposea  to 
abridge  the  rights  of  those  who  have  been  ac- 
customed to  use  it.  But  this  abridgment, 
unless  it  comes  in  conflict  with  the  Constitution 
or  a  law  of  the  United  States,  is  an  affair  be- 
tween the  government  of  Delaware  and  its  cit- 
izens, of  whidi  this  court  can  take  no  cogni- 
zance. 

**  The  counsel  for  the  plaintiffs  in  error  insists 
that  it  comes  in  conflict  with  the  power  of  the 
United  States  'to  regulate  commerce  with 
foreign  nations  and  among  the  several  States.' 

**  U  Congress  had  passedany  Act  which  bore 
upon  the  case,  any  Act  in  execution  of  the 
power  to  regulate  commerce,  the  object  of 
which  was  to  control  state  legislation  over  those 
small  navigable  creeks  into  which  the  tide 
flows,  and  which  abound  throufi;hout  the  lower 
country  of  the  Middle  and  Southern  States,  we 
should  feel  not  much  difficulty  in  saying  that  a 
state  law  coming  in  conflict  with  such  Act 
would  be  void.  But  Congress  has  passed  no 
such  Act.  The  repugnancy  of  the  law  of  Del- 
aware to  the  Constitution  is  placed  entirely  on 
its  repugnancy  to  the  power  to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  States,  a  power  which  has  not  b^n  so 
exercised  as  to  aftect  the  question. 

"  We  do  not  think  that  the  Act  empowering 
the  Black  Bifd  Creek  Marsh  Company  to  place 
a  dam  across  the  creek  can,  under  all  the  cir- 
LM]  cumstances  of  the  case,  be  considered  as  repug- 
nant to  the  power  to  regulate  commerce  in  its 
dormant  state,  or  as  being  in  conflict  with  any 
law  parsed  on  the  subject."  27  U.  S.  2  Pet. 
261.  252  [7:  414]. 

In  Bravm  v.  Maryland,  25  U.  S.  12  Wheat. 
419  [6:  678]^  the  po^^t  decided  was  that  an  Act 
of  the  Legislature  of  Maryland,  requiring  all 
importers  of  foreign  goods  by  the  bale  or  pack- 

Se,  or  of  spirituous  liquors,  and  "other  persons 
iling  the  same  by  wholesale,  bale  or  package, 
hogahead,  barrel  or  tierce,"  to  flrst  take  out  a 
hcoose  and  pay  fifty  dollars  for  it,  and  imposing 
a  penalU"  for  failure  to  do  so,  was,  as  applied 
to  sales  by  an  importer  of  foreign  liquors  in  the 
orifiDal  packages,  unconstitutional,  both  as 
laymg  an  impost,  and  as  repugnant  to  the 
power  of  Congress  to  regulate  foreign  com- 


Tfae  Statute  there  in  question  was  evidently 
enacted  to  raise  revenue  from  importers  of 
f  oreigD  goods  of  every  description,  and  was  not 
an  exercise  of  the  police  power  of  the  State. 
And  Ohirf  Jutiiee  MarshaU,  in  answering  an 
argument  of  counsel,  expressly  admitted  that 
the  power  to  direct  the  removal  of  gunpowder, 
or  toe  removal  or  destruction  of  infectious  or 
ttDsoand  articles  which  endanger  the  public 
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health,  "  is  a  branch  of  the  police  power,  which 
unquestionably  remains,  and  ought  to  remain, 
with  the  States."    pp.  443,  444  [687]. 

Moreover,  the  question  there  presented  and 
decided  concerned  foreign  commerce  only,  and 
not  commerce  among  the  States.  Ohitf  Jtistiee  ' 
Marshall,  at  the  outset  of  his  opinion,  so  defined 
it,  sa^riQg:  "  The  cause  depends  entirely  on  the 
question,  whether  the  Legislature  of  a  State  can 
constitutionally  require  the  importer  of  foreign 
articles  to  take  out  a  license  from  the  State, 
before  he  shall  be  permitted  to  sell  a  bale  or 
package  so  impoited."    p.  486  [684]. 

It  is  true  that,  after  discussing  and  deciding 
that  question,  he  threw  out  this  brief  remark: 
"  It  may  be  proper  to  add,  that  we  suppose  the 
principles  laid  down  in  this  case  to  apply 
equally  to  importations  from  a  sister  State.^' 
p.  449  [6891.  But  this  remark  was  obiter  dic- 
tum, whollv  aside  from  the  question  before  the 
court  and  having  no  bearing  on  its  decision, 
and  therefore  extrajudicial,  as  has  since  been 
noted  by  Chirf  Justice  Taney  and  Mr.  Justice  naCM 
McLean  in  the  Lieense  Gases,  46  U.  S.  5  How. 
604,  575,  578,  594  ri2:  256,  288,  289,  296],  and 
by  Mr.  Justice  Miller  in  Woodruff  v.  Parham, 
76  U.  S.  8  WaU.  128, 180  [19:  8^,  887]. 

To  a  remark  made  under  such  circumstances 
are  peculiariy  applicable  the  warning  words  of 
Chitf  Justice  Marehall  himself  in  an  earlier  case, 
where,  having  occasion  to  explain  away  some 
dicta  of  his  own  in  delivering  judinnent  in 
Marbury  v.  Madison,  6  U.  S.  1  Cranch,  187  [2: 
60],  he  said:  "It  is  a  maxim  not  to  be  dis- 
re^ded,  that  general  expressions,  in  every 
opinion,  are  to  be  taken  in  connection  with  the 
case  in  which  those  expressions  are  used.  If 
they  go  beyond  the  case,  tbey  may  be  respected, 
but  ought  not  to  control  the  judgment  in  a 
subsequent  suit  when  (he  very  point  is  pre> 
sented  for  decision.  The  reason  of  this  maxim 
is  obvious.  Tbe  ouestion  actually  before  the 
court  is  investigatea  with  care,  and  considered 
in  its  f  uU  extent.  Other  principles,  which  may 
serve  to  illustrate  it,  are  considered  in  tbeir  re- 
lation to  tbe  case  decided,  but  their  possible 
bearing  on  all  other  cases  is  seldom  completely 
investigated."  Cohens  y.  Virginia,  19  U.  S.  6 
Wheat.  264,  899.  400  [5:  257,  290].  Another 
striking  instance  in  which  that  maxim  has  been 
applied  and  acted  on  is  to  be  found  in  the  ' 
opmion  of  the  court  at  the  present  term  in  Hans 
V.  Louisiana,  184  U.  S.  1. 20  [83: 842, 849]. 

But  tbe  unanimous  judgment  of  this  court  in 
1847  in  Peirce  v.  JV^tr  Hampshire,  reported 
toeetber  with  ThurUno  y.  Massachusetts  and 
Fischer  v.  Bhode  Island  as  the  License  Cases,  46 
U.  S.  5  Bow.  604  [12:  256],  is  directly  in 
point,  and  appears  to  us  conclusively  to  govern 
the  case  at  bajr.  Those  cases  were  elaborately 
arfi^ed  by  eminentcounsel,and  deliberately  con- 
sidered  by  the  court,  and  Chief  Justice  T'aney. 
as  well  as  each  of  six  associate  justices,  stated 
his  reasons  for  concuning  in  tbe  judGinent. 

The  cases  from  MasFachusetts  and  Rhode 
Island  arose  under  statutes  of  either  State,  pro> 
hibiting  sales  of  spirituous  liquors  by  any  per^ 
son,  in  less  than  certain  quantities,  without  first 
havine  obtained  an  annual  license  from  mu- 
nicipal officers;  in  the  one  case,  from  county 
commissioners,  who  by  the  express  terms  of  the 
statute  were  not  required  to  grant  any  licenses 
when  in  Uieir  opinion  the  public  good  did  not 
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raqnire  them  to  be  granted;  aod  in  the  other 
cose,  from  a  town  oouncU,  who  were  forbidden 
to  grant  licenses  whenever  the  Totert  of  the 
town  in  town  meetingdecided  that  none  should 
be  granted.  Mass.  Kev.  Stat  1886.  chap.  47, 
§§  8,  17,  28-25:  Stat  1887,  chap.  42,  §2;  B.  L 
Pub.  Laws  of  1844,  p.  406.  g  4;  Laws  of  1845,  p. 
72;  46  U.  S.  5  How.  506-610,  540  [12:  257, 
258,  272].  Those  Statutes  were  held  to  be  con- 
stitutional, as  applied  to  foreign  liquors  which 
had  passed  out  of  the  hands  of  the  importer; 
while  it  was  assumed  that,  under  the  decision 
in  Brown  y.  Maryland,  those  Statutes  could  be 
{Allowed  no  effect  as  to  such  liquors  while  they 
remained  in  the  hands  of  the  Importer  in  the 
on  urinal  packnjres  upon  which  duties  had  been 
paid  to  the  United  States.  46  U.  S.  5  How. 
576,  590,  610,  618  [12: 288.  295. 804.  8081. 

The  case  of  Peirce  v.  New  Hampshire  airectly 
inTolved  the  validity,  as  applied  to  liquors 
broueht  in  from  another  State,  of  a  statute  of 
New  Hampshire,  which  imposed  a  penalty  on 
any  person  selling  any  wine,  mm,  gin,  brandy  or 
other  spirits,  in  any  Quantity,  "without  license 
from  the  selectmen  of  the  town  or  place  where 
such  person  resides. "•  N.  H.  Laws  of  1888, 
chap.  S09;  46  U.  S.  5 How.  665  ri2:  2791.  The 
plainiiCTs  in  error,  having  been  indicied  under 
that  Statute  for  selling  to  one  Aaron  Sias  in  the 
Town  of  Dover  in  the  State  of  New  Hampsbire 
one  barrel  of  gin  without  license  from  the  select- 
men of  the  town,  at  the  trial  admitted  that  they 
^o  sold  to  him  a  barrel  of  American  i;in;  and 
introduced  evidence  that  "the  barrel  of  gin 
was  purchased  by  the  defendants  in  Boston  in 
ilio  Commonwealth  of  Massachusetts,  brought 
coastwise  to  the  landing  at  Piscataqua  Bridge, 
and  from  thence  to  the  defendants'  store  in 
Dover,  and  afterwards  sold  to  Sias  in  the  same 
barrel  and  in  the  same  condition  in  which  it  was 
purchased  in  Massachusetts."  The  defendants 
contended  that  theSiatutc  was  unconstitutional, 
because  it  was  "  in  violation  of  certain  public 
treaties  of  the  United  States  with  Holland. 
France  and  other  countries,  containing  stipula- 
tions for  the  admission  of  spirits  into  the 
United  States,"  and  because  it  was  repugnant  to 
the  clauses  of  the  Constitution  of  the  United 
States  restricting  the  power  of  the  States  to  lay 
duties  on  imports  or  exports,  and  granting  the 
power  to  Congress  to  regulate  commerce  with 
lorei^  nations  and  among  the  several  States. 
Chitf  Justice  Parker  instructed  the  jury  "that 
this  State  could  not  regulate  commerce  between 
this  and  other  States;  that  Uiis  State  could  not 
prohibit  the  introduction  of  articles  from 
another  State  with  such  a  view,  nor  prohibit  a 
sale  of  them  with  such  a  purpose;  but  that,  al- 
though the  State  oonld  not  make  such  laws 
with  such  views  and  for  such  purposes,  she 
wii  not  entirely  forbidden  to  l^islate  in  rela- 
tion to  articles  introduced  from  foreign 
eoL.  lies,  or  from  other  States;  that  she  might 
tax  them  the  same  as  other  property,  and  might 
recnlate  the  sale  to  some  extent;  that  a  State 
might  pass  health  and  police  laws,  which 
would,  to  a  certain  extent,  affect  foreign  com- 
merce, and  commerce  between  the  States;  and 
that  tills  Statute  was  a  regulation  of  that  char- 
acter, and  constitutional^  After  a  verdict  of 
guilty,  exceptions  to  this  instruction  were  over- 
i-ulea  by  the  highest  court  of  the  State.  46  U. 
>«  K  How.  554-557  [12:  27^980];  18  N.  H.  580. 
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In  that  case,  as  in  the  case  at  bar.  the  Statute 
of  the  State  prohibited  sales  of  intoxicating 
liquors  by  any  person  without  a  license  from 
municiptu  authorities^  and  authorized  licensos 
to  be  granted  only  to  persons  residing  within 
the  State;  and  the  liquors  were  sold  within  the 
State  by  the  importer,  and  in  tiie  same  barrel, 
ke^  or  case,  unbroken  and  in  the  same  con- 
dition, in  which  he  had  brought  them  from 
another  State.  Yet  the  Judjirment  of  the 
highest  court  of  New  Hampshire  was  unani- 
mously ai&nned  by  this  court. 

Chief  Juttice  Taney,  Mr,  Justiee  Catron  and 
Mr,  Jiiitice  Kelson  wen"  of  opinion  that  the 
Statute  of  New  Hampshire  was  a  regulation  of 
interstate  commerce,  but  yet  valid  so  long  as  it 
was  not  in  cout]ict  vdth  any  Act  of  Confess. 

Chief  Juitice  Tanev,  after  recognizmg  that 
*1spirits  and  dislilleJ  liouors  are  universally 
admitted  to  be  subjects  of  ownership  and  prop- 
erty, and  are  therefore  subjects  of  exchange, 
barter  and  traflBc,  like  any  other  commodity  in 
which  a  right  of  property  exists;  and  Congress, 
under  its  general  power  to  regulate  commerce 
with  foreign  nations,  may  prescribe  what  article 
of  merchandise  shall  be  aamitted  and  what  ex- 
cluded, and  may  therefore  admit,  or  not«  as  it 
shall  deem  best,  the  importation  of  ardent 
spirits;  and  inasmuch  as  the  laws  of  Congress 
authorize  their  importation,  no  State  has  a  [188] 
right  to  prohibit  their  introduction;"  and  yet 
upholding  the  validity  of  the  Statutes  of  Mas- 
sachusetts and  Rhode  Island,  aa  not  interfering 
with  the  trade  in  ardent  spirits  while  they  re- 
mained a  part  of  foreign  commerce,  and  were 
in  the  hands  of  the  importer  for  sale,  in  the 
cask  or  vessel  in  which  the  laws  of  Congress 
authorized  them  to  be  imported  (p.  577  r^]), 
proceeded  to  state  the  case  from  ^ew  Hamp- 
shire as  follows: 

"The  present  case,  howeyer.  differs  from 
Brawn  v.  Maryland  in  this, —  that  the  former 
was  one  arising  out  of  commerce  with  foreign 
nations,  which  Congress  has  regulated  by  law; 
whereas  the  present  is  a  case  of  commerce 
between  two  States  in  relation  to  which  Con- 
gress has  not  exercised  its  power.  Some  Acts 
of  Congress  have  indeed  been  referred  to  in  re- 
lation to  the  coasting  trade.  But  they  are  evi- 
dently intended  merely  to  prevent  smuggling, 
and  00  not  regulate  imports  or  exports  from 
one  State  to  another.  This  case  differs  also 
from  the  cases  of  Massachusetts  and  Rhode 
Island;  because,  in  these  two  cases,  the  laws  of 
the  States  operated  upon  the  articles  after  they 
had  passed  beyond  the  limits  of  foreign  com- 
merce, and  cooseauently  were  beyond  the  con- 
trol and  power  of  Congress.  But  the  law  of  New 
Hampshire  acts  directly  upon  an  import  from  • 
one  State  to  another,  while  in  the  hands  of  the 
importer  for  sale,  and  is  therefore  a  regulation 
of  commerce,  acting  upon  the  article  while  it  is 
within  the  admitted  Jurisdiction  of  the  general 
govemmcnt,  and  subject  to  its  control  and 
regulation."  p.  678  [289].  And  he  concluded 
his  opinion  thus:  "Upon  the  whole,  therefore, 
the  law  of  New  Hampshire  is,  in  my  judgment, 
a  valid  one.  For,  although  the  gin  sold  was 
an  import  from  another  State,  and  Congress 
have  clearly  the  power  to  regulate  such  im- 
portations, under  the  grant  of  power  to  regulate 
commerce  among  the  several  States,  vet,  aa 
Congress  baa  made  no  regulation  on  the  snb- 
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}ect,  the  traffic  1b  the  article  may  be  lawfully 
regulated  by  the  State  as  soon  as  it  is  landed  in 
its  territory,  and  a  tax  imposed  upon  it,  or  a 
Hcense  required  or  the  sale  altogether  pro- 
hibited, according  to  the  policy  which  the 
State  may  suppose  to  be  its  mterest  or  duty  to 
potsnei''  p.  586  [29S]. 

Mr,  Jtuftice  Catron  expressed  similar  yiews. 
[  1S9]  While  he  was  of  opinion  that  the  ultimate  right 
of  determining  wnat  commodities  might  be 
lawful  sublects  of  interstate  commerce  be- 
longed to  Congress  in  the  exe^ise  of  its  power 
to  regulate  commerce,  and  not  to  the  Stntes  in 
the  exercise  of  the  poUccpower,  he  was  equally 
clear  that  the  Statute  of  New  Hampshire  was 
a  TaUd  regulation,  in  the  absence  of  any  legis- 
lation upon  the  subject  by  Congress.  Alter 
pointing  out  the  difficulties  standing  in  the  way 
of  any  attempt  by  Congress  to  make  the  special 
and  Tarious  regulations  reouired  at  different 
places  at  the  maritime  or  inland  borders  of  the 
States,  he  said:  "I  admit  that  this  condition  of 
things  does  not  settle  the  question  of  contested 
power;  but  it  satisfactorily  shows  that  Congress 
cannot  do  what  the  States  have  done,  are  doing 
And  must  continue  te  do,  from  a  controlling 
necessity,  e?en  should  the  exdusive  power  in 
CoBgreas  be  maintained  by  our  decision."  p. 
4K)U  [802].  "Congress  has  stood  by  for  nearly 
sixty  years,  and  seen  the  States  regulate  the 
commerce  of  the  whole  country,  more  or  less,  at 
tbc  ports  of  entry  and  at  all  their  borders,  with- 
out objection;  and  for  this  court  now  to  decide 
that  the  power  did  not  exist  in  the  States,  and 
I  bat  all  they  had  done  in  this  respect  was  void 
from  the  beginning,  would  overmrow  and  an- 
nul entire  codes  of  state  legislation  on  the  par- 
ticular subject.  We  would  by  our  decision 
expunge  more  state  laws  and  city  corporate 
regulations  than  Congress  is  likely  to  make  in  a 
century  on  the  same  subject;  and  on  no  better 
assumption  than  that  Congress  and  the  State 
Leirislatures  had  been  altogether  mistaken  as 
to  their  respective  powers  for  fiftv  years  and 
more.  If  lonr  usage,  general  acquiescence  and 
the  absence  of  complaint  can  settle  the  inter- 
pretation of  the  clause  in  Question,  then  it 
should  be  deemed  as  settled  in  conformity  to 
the  UMiffe  by  the  court?'.''  p.  607  [8081.  And 
finally, in  summing  upbisconclusions,nesaid: 
'*  That  the  law  of  New  Hampshire  was  a  regu- 
lation of  commerce  among  the  States  in  regard 
to  the  article  for  selling  of  which  the  d^nd- 
ants  were  indicted  and  convicted;  but  that  the 
state  law  was  constitutionally  pajBsed,  becatise 
of  the  power  of  the  State  thus  to  regulate;  there 
being  no  regulation  of  Congress,  special  or  gen- 
eral, in  existence,  to  which  the  state  law  was 
[140]    repugDanu"    pp.  608,  609  [808]. 

Mr.  «7ti«^ic0  Kelson  expresflednis  concurrence 
In  the  opinions  delivered  by  the  chief  Justice  and 
Mr.  Jutliee  Catron,  p.  618  [8081. 

Jiutice$  McLean,  Daniel,  Woodbury  and 
Grier,  on  the  other  hand,  were  of  opinion  that 
the  license  Laws  of  New  Hampshire,  as  well  as 
those  of  Massachusetts  and  Khode  Island,  were 
merely  police  regulations  and  not  regulations  of 
commerce,  although  they  might  rnddentally 
affect  commerce. 

Mr.  JutUee  McLean,  In  the  course  of  his 
opinloB  In  Thurknc  v.  Mastachusetti,  said: 
"l*he  LiccBse  Acts  of  Massachusetts  do  not 
purport  to  be  a  regulation  of  commerce.  Th^ 


are  essentially  police  laws.  Enactments  simi- 
lar in  principle  are  common  to  all  the  States. 
Since  the  adoption  of  its  Constitution  they  have 
existed  in  Massachusetts."  p.  588  [294].  Mass. 
Stat  1786,  chap.  68;  1792,  chap.  25;  7  Dane, 
Abr.  48,  44.  "It  is  the  settled  construction  of 
every  regulation  of  commerce,  that,  under  the 
sanction  of  its  general  laws,  no  person  can  in- 
troduce into  a  community  malignant  diseases, 
or  anything  which  contaminates  its  morals  or 
endangers  its  safety.  And  this  is  an  acknowl- 
edi^ed  principle  applicable  to  all  general  regu- 
lations. Individuals  in  the  enjoyment  of  their 
own  rights  must  be  careful  not  to  injure  the 
rights  of  others.    From  the  explosive  nature  of 

gunpowder,  a  city  may  exclude  it  Now  this 
I  a  article  of  commerce,  and  is  not  koowu  to 
carry  infectious  disease;  yet,  to  guard  aguinsta 
contingent  injury,  a  city  may  prohibit  its  in- 
troduction. These  exceptions  are  always  im- 
plied in  commercial  regulations,  where  the 
general  government  is  admitted  to  have  the 
exclusive  power.  They  are  not  regulations  of 
commerce,  but  acts  of  self-presevvaiion:  And 
though  they  affect  commerce  to  some  extent, 
yet  such  effect  is  the  result  of  the  exercise  of  an 
undoubted  power  in  the  State."  pp.  583,  590 
[294,  295].  "A  discretion  on  this  subject 
must  be  exercised  somewhere,  and  it  can 
be  exercised  nowhere  but  under  the  state 
authority.  The  State  may  regulate  the  sale  of 
foreign  spirits,  and  such  regulation  is  valid, 
though  it  reduce  the  quantity  of  spirits  con- 
sum^.  This  is  admitted.  And  bow  can  this 
discretion  be  controlled?  The  powers  of  the 
jp;eneral  government  do  not  extend  to  it  It  is 
in  every  aspect  a  local  regulation,  and  relates 
exclusively  to  the  internal  police  of  the  State." 
p.  691  [295].  "The  police  power  of  a  6tate 
and  the  foreign  commercial  power  of  Congresa 
must  stand  together.  Neither  of  them  can  be  so 
exercised  as  materially  to  affect  the  other.  The 
sources  and  objects  of  these  powers  are  exclu- 
sive, distinct  and  independent,  and  are  essential 
to  both  governments.'^  p.  692  [296]. 

In  his  opinion  in  Ptiree  v.  ifew  ffampihire, 
he  declared  that  the  same  views  were  equally 
applicable  to  that  case;  and  added:  "  The  tax 
in  the  form  of  a  license,  as  here  presented, 
counteracts  no  policy  of  the  federal  govern- 
ment, is  repu£[nant  to  no  power  it  can  exercise, 
and  is  imposed  by  the  exercise  of  an  undoubted 
power  in  the  State.  The  license  system  is  a 
police  regulation,  and,  as  modified  in  the  State 
of  New  Ilampsbire,  was  designed  to  restrain 
and  prevent  immoral  indulgence,  and  to  ad- 
vance the  moral  and  physical  welfare  of  society." 
"  If  this  tax  had  been  laid  on  the  property  as 
an  import  into  the  State,  the  law  would  have 
been  repugnant  to  the  Constitution.  It  would 
have  been  a  regulation  of  commerce  among  the 
States,  which  nas  been  exclusively  given  to 
Congress."  "But  this  barrel  of  An,  like  all 
other  propertv  within  the  State  of  New  Hamp- 
shire, was  liable  to  taxation  by  the  State.  It 
comes  under  the  general  regulation,  and  cannot 
be  sold  without  a  license.  The  right  of  an  im- 
porter of  ardent  spirits  to  sell  in  the  cask,  with- 
out a  license,  docs  not  attach  to  the  plain tiila 
in  error,  on :  cc  untof  their  having  transported 
this  prppetiy  from  Massachusetts  to  New 
Hampshire."  pp.  595,  596  [297]. 
Mr,  Justice  Daniel  said:  **  The  License  Laws 
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of  MassachusetU,  Rhode  Island  and  New 
Hampshire,  now  ander  review,  impose  no  ex- 
action on  foreign  commerce.  They  are  laws 
rimply  determining  the  mode  in  wliich  a  par- 
ticular commodity  may  be  circulated  within  the 
respective  Jurisdictions  of  those  States,  vesting 
in  their  domestic  tribunals  a  discretion  in  select- 
ing the  agents  for  such  circulation,  without 
discriminating  between  the  sources  whence 
commodities  may  have  been  derived.  They  do 
not  restrict  importation  to  an^  extent;  they  do 
not  interfere  with  it,  either  in  appearance  or 
reality;  they  do  not  prohibit  sales,  either  by 
wholesale  or  retail;  they  assert  only  the  power 
of  regulating  the  latter,  but  this  entirely  within 
the  sphere  oi  their  peculiar  authoritv.  These 
laws  are  therefore  m  violation  neither  of  the 
Constitution  of  the  United  States,  nor  of  any  law 
nor  treaty  made  in  pursuance  or  under  authori- 
ty of  the  Constitution."  p.  617  [SO?]. 

Mr,  Justice  Woodbury  repeated  and  enforced 
the  same  views,  saying,  among  other  things: 
'*It  is  manifest  also,  whether  as  an  abstract 
proposition  or  practical  measure,  that  a  prohi- 
Dition  to  import  is  one  thinff,  while  a  prohibi- 
tion to  sell  without  license  u  another  and  en- 
tirelv  different.  The  first  would  operate  on 
foreign  commerce,  on  the  voyage.  The  latter 
affects  only  the  internal  busmess  of  the  State 
after  the  foreign  importation  is  completed  and 
on  shore."  p.  619  [808].  'The  subject  of 
buying  and  selling  within  a  State  is  one  as  ex- 
clusively belonging  to  the  power  of  the  State 
over  its  internal  trade,  as  that  to  regulate  for- 
eign commerce  is  with  the  general  govern- 
ment, under  the  broadest  construction  of  that 
power."  "The  idea,  too,  that  a  prohibition  to 
sell  would  be  tantamount  to  a  prohibition  to 
import  does  not  seem  to  me  either  logical  or 
founded  in  fact.  For,  even  under  a  prohibi- 
tion to  sell,  a  person  could  import,  as  he  often 
does,  for  his  own  consumption  and  that  of  his 
family  and  plantations;  and  also,  if  a  merchant 
extensively  engaged  in  commerce,  often  does 
import  articles  with  no  view  of  selling  them 
here,  bat  of  storing  them  for  a  higher  and 
more  suitable  market  in  another  State,  or 
abroad."  p.  620  [809].  "But  this  license  is  a 
regulation  neither  of  domestic  commerce  be- 
tween the  States,  nor  of  foreign  commerce.  It 
does  not  operate  on  either,  or  the  imports  of 
either,  till  they  have  entered  the  State  and  be- 
come component  parts  of  its  property.  Then 
U  has  by  tne  Constitution  the  exclusive  power 
to  regulate  Its  own  internal  commerce  ana  busi- 
ness in  saoh  articles,  and  bind  all  residents, 
citizens  or  not,  by  its  regulations,  if  they  ask 
its  protection  ana  privileges;  and  Congress,  in- 
stead of  being  opposed  and  thwarted  by  regu- 
lations as  to  this,  can  no  more  interfere  in  it 
than  the  States  can  interfere  in  regulation  of 
foreign  commeroe."  p.  625  [311].  "Whether 
such  laws  of  the  States  at  to  licenses  are  to  be 
classed  at  police  measures,  or  as  res:uIatlonsof 
their  internal  commerce,  or  astaxanon  merdy, 
imposed  on  local  property  and  local  business, 
ana  are  to  be  tostiflea  by  each  or  by  all  of  them 
together,  it  of  little  consequence,  if  they  are 
laws  which  from  their  nature  and  object  must 
belong  to  all  tovereign  states.  Call  them  by 
whatever  name,  if  they  are  necessary  to  the 
well-being  and  independence  of  all  communi- 
ties, thej  remain  among  the  reserved  rights  of 
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the  States,  no  express  grant  of  them  to  the  gen- 
eral government  having  been  either  proper,  or 
Hpparently  embraced  in  the  Constituuon.  So. 
whether  thev  conflict  or  not,  indirectly  ana 
slightly,  with  some  regulations  of  foreign  com- 
merce, after  the  subject  matter  of  that  com- 
merce touches  the  sou  or  waters  within  the  lim- 
its of  a  State,  is  not  perhaps  very  material,  if 
they  do  not  really  relate  to  that  commerce,  or 
any  other  topic  within  the  jurisdiction  of  the 
general  government"    p.  627  [812]. 

Mr.  Justice  Grier  did  not  consider  the  ques- 
tion of  the  exclusivenessof  the  power  of  Con- 
gress to  regulate  foreign  and  interstate  com- 
meroe as  involved  in  the  decision,  but  main- 
tained the  validity  of  the  Statutes  in  question 
under  "the  police  power,  which  is  exdusively 
in  the  States."    pp.  681,  682  [814]. 

The  other  members  of  the  court  at  that  time 
were  Mr.  Justice  Wayne  and  Mr,  Justice  Mc- 
£[inley,  who  do  not  appear  by  the  report  to 
have  taken  part  in  the  decision  of  those  cases, 
although  the  former  appears  at  page  545  [274] 
to  have  been  present  at  the  argument,  and  bv 
the  clerk's  minutes  to  have  been  upon  Uie  bench 
when  the  judgments  were  delivered.  It  is  cer- 
tain that  neither  of  them  dissented  from  the 
decision  of  the  coort. 

The  consequences  of  an  opposite  conclusion 
in  the  case  from  New  Hampshire,  regarding 
liquors  brought  from  one  State  into  another, 
were  forcibly  stated  by  several  of  the  judges. 

Mr,  Justice  McLean  said:  "If  the  mere  con- 
veyance of  property  from  one  State  to  another 
shall  exempt  it  from  taxation,  and  from  gen- 
eral state  regulation,  it  will  not  be  difficult  to 
avoid  the  police  laws  of  any  State,  especially 
by  those  who  live  at  or  near  the  boundary."  p. 
5v5  r2971 

Mr,  Jvstice  Catron  said:  "To  hold  that  the 
State  License  Law  was  void,  as  respects  spirits 
coming  in  from  other  States  as  articles  of  com- 
merce, would  open  the  door  to  an  almost  entire 
evasion,  at  the  spirits  might  be  introduced  in 
the  smallest  divisible  quantities  that  the  retail  [144] 
trade  would  require;  the  consequence  of  which 
would  be,  that  the  dealers  in  New  Hampshire 
would  sell  only  spirits  produced  in  other  States, 
and  that  the  products  of  New  Hampshire 
would  find  an  unrestrained  market  in  the 
neighboring  States  having  similar  license  laws 
to  those  of  New  Hampehhre."    p.  608  [308]. 

Mr.  Justice  Woodburv  said:  "If  the  prop- 
osition was  maintainable,  that,  without  any 
legislation  by  Congress  as  to  the  trade  between 
the  States  (except  that  in  coasting,  as  before 
explained,  to  prevent  smuggling),  anything  im- 
ported from  another  State,  foreign  or  domes- 
tic, could  be  sold  of  ri^t  in  the  package  in 
which  it  was  imported,  not  subject  to  any  li- 
cense or  internal  regulation  of  a  State,  then  it 
is  obvious  that  the  whole  license  system  may 
be  evaded  and  nullified,  either  from  abroad,  or 
from  a  neighboring  State.  And  the  more  es- 
pecially can  it  be  done  from  the  latter,  as  im- 
ports may  be  made  in  bottles  of  any  size,  down 
to  half  a  pint,  of  spirits  or  wines;  and  if  iU) 
sale  cannot  be  interfered  with  and  regulated, 
the  retail  business  can  be  carried  on  in  any 
small  quantity,  and  by  the  most  irresponsible 
and  unsuitable  persons,  with  perfect  impimity." 


pp.  626,  626  [8111. 
Mr,  JusHee  Oner,  in 
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his  cbaneteristic  Tigor  and  dlredneas  of 
thouffbt  and  expreedon  tefter  sayioff  that  he 
mainij  ooncorred  with  Mr,  Justice  McLean), 
tommed  up  the  whole  matter  as  follows: 

"The  tme  question  presented  by  these  cases, 
«nd  one  which  I  am  not  disposed  to  evade,  Is, 
whether  the  States  have  a  right  to  prohibit  the 
sale  and  consumption  of  an  article  of  commerce 
which  they  believe  to  be  pernicious  in  its  ef- 
fects, and  the  cause  of  disease,  paup^ism  and 
crime.  I  do  not  consider  the  question  of  the 
exclusiyeness  of  the  power  of  Congress  to  reg- 
ulate commerce  as  necessarily  connected  wiw 
the  decision  of  this  point 

"It  has  been  frequently  decided  by  this 
court,  'that  the  powers  which  relate  to  merely 
[148]  municipal  regulations,  or  what  may  more  prop- 
erly be  called  internal  police,  are  not  surren- 
dered by  the  States,  or  restrained  by  the  Con- 
stitution of  the  United  States;  and  that,  conse- 
quently, in  relation  to  these,  the  authority  of  a 
btate  is  complete,  unqualified  and  exclusive.' 
Without  attempting  to  define  what  are  the 
peculiar  subjects  or  limits  of  this  power,  it  may 
safely  be  affirmed,  that  evei^  law  for  the  re- 
st mint  and  punishment  of  cnme,  for  the  pres- 
ervation of  the  public  peace,  health  and  mor- 
als, must  come  within  this  category. 

"As  subjects  of  le^lation,  they  are  from 
their  very  nature  of  primary  importance;  they 
lie  at  the  foundation  of  social  existence;  they 
are  for  the  protection  of  life  and  liberty,  and 
necessarily  compel  all  laws  on  subjects  of  sec- 
ondary importance,  which  relate  only  to  prop- 
erty, convenience  or  luxury,  to  recede,  when 
they  come  in  confiict  or  collision;  ^ialtupop- 
uU  suprtma  lex,' " 

"If  the  right  to  control  these  subjects  be 
'complete,  unqualified  and  exclusive  in  the 
State  Legislatures,  no  regulations  of  secondary 
importance  can  supersede  or  restrain  their  op- 
erations, on  any  ground  of  prerogative  or  su- 
premacy. The  exigencies  of  the  social  com- 
pact require  that  such  laws  be  executed  before 
and  above  all  others. 

"It  is  for  this  reason  that  quarantine  laws, 
which  protect  the  public  heath,  compel  mere 
commercial  regulations  to  submit  to  their  con- 
trol. They  restrain  the  liberty  of  the  passen- 
gers, they  operate  on  the  ship  which  is  the  in- 
strument of  commerce,  and  its  officers  and 
crew,  the  agents  of  navigation.  Tbev  seize 
the  infected  cargo,  and  cast  it  overboard.  The 
soldier  and  the  sailor,  though  in  the  service  of 
the  government,  are  arrestra,  imprisoned  and 

Punished  for  their  offenses  against  society, 
^aupers  and  convicts  are  refiued  admission 
into  the  country.  All  these  things  are  done, 
not  from  any  power  which  the  States  assume 
to  regulate  commerce  or  to  interfere  with  the 
regulations  of  Congress,  but  because  i)ol!ce 
laws  for  the  preservation  of  health,  prevention 
of  crime  and  protection  of  the  public  welfare 
must  of  necessity  have  full  and  free  operation, 
according  to  the  exigency  which  reqmres  their 
interference. 
l**8)  "It  Ib  not  necessary,  for  the  sake  of  Justify- 
fng  the  state  legislation  now  under  considera- 
tion, to  array  the  appalling  statistics  of  misery, 
pauperism  and  crime  which  have  their  origin 
in  the  use  or  abuse  of  ardent  spirits.  The  po- 
lice power,  which  is  exclusively  in  the  States, 
is  slone  competent  to  the  correction  of  these 
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great  evils,  and  aU  measures  of  restraint  or 
prohibition  necessary  to  effect  the  purpose  are 
within  the  scope  of  that  authority,  lliere  is 
no  conflict  of  power,  or  of  legislation,  aa  be- 
tween the  States  and  the  United  States;  each 
is  acting  within  ita  sphere,  and  for  the  public 
good;  and  if  a  loss  of  revenue  should  accrue  to 
the  United  States  from  a  diminished  consump- 
tion of  ardent  spirits,  she  will  be  the  gainer  a 
thousand  fold  in  the  health,  wealth  and  happi- 
ness of  the  people."    pp.  631,  682  [814]. 

This  abstract  of  tne  Lieenee  Caeee  shows 
(what  is  made  yet  clearer  by  an  attentive  read- 
ing of  the  opinions  as  a  whole)  that  the  differ- 
ence of  opinion  among  the  judges  was  upon 
the  question  whether  the  State  Statutes,  which 
all  agreed  had  some  influence  upon  commerce, 
and  all  agreed  were  valid  exercises  of  the  po- 
lice power,  could  properly  be  called  regula- 
tions of  commerce. 

While  many  of  the  jud^  said  or  assumed 
that  a  State  could  not  restnct  the  sale  by  tbe 
importer  and  in  the  original  packages  of  intox- 
icating liquors  imported  from  a  foreign  coun- 
try, which  Congress  had  authorized  the  im- 
portation of,  and  had  caused  duties  to  be  levied 
upon,  all  of  them  undoubtingly  held  that, 
where  Congress  had  not  legislated,  a  State 
might,  for  the  protection  of  the  health,  the 
morals  and  the  safety  of  its  inhabitants,  re- 
strict or  prohibit,  at  its  discretion  and  accord- 
ing to  its  own  views  of  policy,  the  sale  by  tbe 
importer  of  intoxicating  liquors  brought  into 
it  mm  another  State,  and  remaining  in  the  bar- 
rels or  packages  in  which  they  were  brought 
in. 

The  ability  and  thoroughness  with  which 
those  cases  were  argued  at  the  bar  and  on  the 
bench,  the  care  and  thought  bestowed  upon 
their  consideration,  as  manifested  in  the  opin- 
ions delivered  by  the  several  judges,  and  tbe 
confidence  with  which  each  judge  expressed 
his  concurrence  in  the  result,  maKe  the  decis- 
ion of  the  highest  possible  authority.  It  has 
been  acceptea  and  acted  on  as  such  by  tbe 
Legislatures,  the  courts  and  the  people,  of  the 
nation  and  of  the  States,  for  forty  years.  It 
has  not  been  touched  by  any  Act  of  Congress; 
it  has  guided  the  legislation  of  many  of  tbe 
States;  and  it  has  been  treated  as  beyond  ques- 
tion by  this  court  in  a  long  series  of  cases. 
Veaue  v.  Moor  (1852i  55  U.  8.  14  How.  568, 
576  [14:  645,  5481;  Sinnot  v.  Davenport  (1859) 
68  U.  8.  22  How.  227,  248  [16:  248,  247];  Oil- 
man V.  Philadelphia  a865)  70  U.  8.  8  Wall. 
718,  780  [18:  96,  1011;  Pervear  v.  ManacJiu- 
eetU  {1866)  72  U.  S.  5  Wall.  475.  479  [18:  608, 
6091;  Woodruff  r.  Purham  (1868)  75  U.  S.  8 
Wall  128,  189  [19:  882,  3«7];  United  States  v. 
Dewitt  (1869)  76  U.  S.  9  Wall.  41,  45  [19:  598, 
594];  Eendereon  v.  New  York  City  (1875)  92 
U.  B.  259.  274  [28:  548.  549];  Boston  Beer  Co, 
V.  MassachvsetU  (1877)  97  U.  S.  25, 83  [24:  989, 
992];  Patterson  v.  Kentucky  (1878)  97  U.  S. 
501,  508  [24:  1115,  1116j;  Mobile  County  T. 
Kimball  (1880)  102  U.  S.  691,  701  [26:  288, 
241];  Brown  v.  Houston  (1885)  114  U.  8.  622, 
681  P9;  257,  2601;  WdUing  v.  Michigan  (1886) 
116  U.  S.  446,  461  [29:  691,  696];  Mugler  v. 
Kansas  (1887)  128  U.  S.  628,  657,  658  [81:  205. 
209]. 

In  tbe  Passenger  Cases,  48  U.  8.  7  How.  288 
[12:  702],  decided  in  1849,  two  years  after 
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■ale  such  liquon  and  beverages  in  qaantities  of 
moie  than  three  galloDs,  or  more  than  one 
dozen  qnart  bottles,  at  any  one  time,  to  any  per> 
son  or  persons.  No  tax  imposed  under  this 
Act  shaU  be  required  from  any  person  for  sell- 
ing any  wine  or  dder  made  from  fruits  grown 
or  gathered  in  this  State,  unless  such  wine  or 
dder  be  sold  by  the  drink  as  other  beverages 


"  Sec  4.  Eveiy  person  engaged  in,  or  in- 
tending to  enga^  in,  any  business  named  in 
section  one  of  this  Act,  and  requiring  the  pay* 
[164]  ment  of  any  tax  mentioned  in  said  section  one, 
shall,  on  or  before  the  first  day  of  May  in  each 
year,  make  and  file  with  the  county  treasurer 
in  the  county  where  it  is  proposed  to  carry  on 
such  business,  a  statement  in  writing  ana  on 
oath,  showing  the  name  and  residence  of  such 
person,  the  ward,  yillage  or  township  in  which 
it  is  proposed  to  carry  on  such  sale  or  manu- 
facture, and  the  nature  of  the  business  which 
such  person  is  engaged  in,  or  is  intending  to 
engage  in;  and  shatl,  on  or  before  the  first  day 
of  May  in  each  year,  pay  to  the  said  county 
treasurer,  in  advance,  the  taxes  required  by 
said  section  one  for  such  business  for  the  year 
commencing  on  said  first  day  of  May  and  end- 
ing on  the  thirtieth  day  of  April  next  there- 
•fter." 

**8ec.  7.  If  any  person  or  persons  shall 
engage  or  be  engaged  in  any  business  requir- 
ing the  payment  or  a  tax  under  section  one  of 
this  Act  without  having  paid  in  full  the  tax 
required  bv  this  Act,  and  without  having  the 
receipt  and  notice  for  such  tax  posted  up  as 
required  by  this  Act,  or  without  having  made, 
executed  and  delivered  the  bond  required  by 
this  Act,  or  shall  in  any  manner  violate  any  of 
the  pro^ions  of  this  Act,  such  person  or  per- 
sons shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  if  there  is  no 
spedflc  penaltv  provided  therefor  by  this  Act, 
shall  be  punished  by  a  fine  of  not  more  than 
two  hundred  dollars  and  costs  of  prosecution, 
or  by  imprisonment  in  the  county  jail  not  less 
than  ten  davs  nor  more  than  ninety  days,  or 
both  such  mie  and  imprisonment,  in  the  dis- 
cretion of  the  court  And  in  case  such  fine 
and  costs  shall  not  have  been  paid  al  the  time 
such  imprisonment  expires  the  person  serving 
out  such  sentence  ahiul  be  further  detained  in 
lail  untn  such  fine  and  costs  shall  have  been 
fully  paid:  Provided,  That  in  no  case  shall  the 
whole  term  of  imprisonment  exceed  six  months. 
And  any  person  or  persons  engaged  in  any 
business  requiring  the  payment  of  a  tax  under 
section  one  of  thu  Act,  who,  after  paying  the 
tax  so  required,  shall  be  convicted  of  the  vio- 
lation of  any  of  the  provisions  of  this  Act, 
,  ^^,  shall  thereby,  in  addition  to  all  other  penalties 
[165]  prescribed  by  this  Act.  forfdt  the  tax  so  paid 
by  him  or  them,  and  be  preduded  from  con- 
tmuing  such  business  for  the  remainder  of  the 
year  or  time  for  which  said  tax  was  paid,  and 
oe  debarred  from  again  engaging  in  anv  tmsi- 
ness  requiring  the  payment  of  a  tax  under  sec- 
tion one  of  this  Act,  or  from  becoming  a  surety 
or  sureties  upon  any  bond  required  under  seo- 
tion  seven  of  this  Act^  for  the  period  of  one 
year  from  the  time  of  such  con^ctlon.  Bach 
violation  of  any  of  the  provisions  of  this  Act 
shall  be  construed  to  constitute  a  separate  and 
complete  offense,  and  for  each  violation  on  the 
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same  day,  or  on  different  day%  the  person  or 
persons  offending  shall  be  liable  to  the  penal- 
ties and  forfeitures  herein  provided,  and  be 
preduded  and  debarred  from  continuing  or 
engaging  in  any  business  requiring  the  pay- 
ment of  a  tax  under  this  Act  as  aforesaid. 
And  it  shall  be  the  duty  of  sheriffs,  marshals, 
constables  and  police  officers  to  forthwith  dose 
all  saloons  and  other  places  where  the  business 
of  manufacturing,  selling  or  keeping  for  sale 
any  of  the  liquors  mentioned  in  section  one  of 
this  Act  is  being  conducted  upon  which  busi- 
ness the  tax  required  by  said  section  one  has 
not  been  paid  in  full,  and  in  which  the  receipt 
mentioned  in  section  five  of  this  Act  shall  not 
be  posted  up  and  displayed." 

"  Sec.  24.  All  persons  engaged  in  the  busi- 
ness of  sellinfi^  or  keeping  for  sale  any  of  the 
liquors  mentioned  in  this  Act,  whether  as 
owner  or  as  derk,  agent  or  servant  or  employ^, 
shall  be  eaually  liable  as  principals  for  any 
violation  or  any  of  the  provisions  of  this  Act, 
and  any  person  or  principal  shall  be  liable  for 
the  acts  of  his  derk,  servant,  agent  or  employ^ 
for  any  violation  of  the  provisions  of  this  Act." 

Further  facts  are  stated  by  the  counsel 

Mr.  Howard  E.  Thompson*  for  plaintiff 
in  error: 

Franz  and  Henry  Hagemdster,  of  Green 
Bay,  Wisconsin,  are  dtizens  of  the  United 
States,  engaged  in  the  manufacture  of  lager 
beer  at  Green  Bay,  where  thev  have  a  brewery 
for  the  manufacture  thereof.  They  own  a 
warehouse  in  the  Yillage  of  Iron  River,  Mich- 
igan, to  which  they  ship  quantities  of  their  beer 
made  at  Green  Imv,  ana  there  store  it  until  it 
is  disposed  of.  Tlie  plaintiff  in  error  is  em- 
ployed by  them  to  take  care  of  this  warehouse, 
sell  and  ddiver  the  beer  therdn  and  collect  and 
remit  the  proceeds  of  sales.  The  beer  was 
always  sold  in  the  original  casks  in  'vyhich  it 
was  brought  into  the  State.  Plaintiff  in  error, 
by  his  oounsd,  requested  the  court  to  diarge 
the  Jury  to  find  a  verdict  of  not  (pillty,  upon 
the  ground  that  the  law  under  which  the  pros- 
ecution was  had,  being  Act  No.  818  of  the 
Public  Acts  of  Michigan  for  1887,  is  repugnant 
to  section  8  of  artide  1  of  the  Constitution  of 
the  United  States,  for  the  reason  that  it  operates 
as  a  regulation  of  commerce  among  the  Stales, 
in  a  matter  within  the  exclusive  power  of  Con- 
gress. The  request  was  refused.  The  consti- 
tutionality of  the  Statute  in  question  was  before 
the  cou|t»  and  was  passed  upon,  and  the  Statute 
declared  valid. 

The  Statute  is  in  conflict  with  the  Constitu- 
tion of  the  United  States.  The  tax  is  imposed 
on  the  business,  and  therefore  on  the  prindpal, 
not  on  the  agents  or  employes. 

Wamngr.  Miehigan,  116  U.  S.  459  (29:  895); 
Btnman  v.  Chicago  AN.  W,  R.  Co.  125  U.  8. 
476,  496,  507  (81:  708, 710, 714);  MMle  County 
V.  KimbaU,  103  U.  S.  697  (26:  289);  Bobbin9  v. 
SheUfy  County  Taxing  Diit.  180  U.  S.  497 
(80:  &7);  Ldoup  v.  MobiU,  127  U.  8.  640-648 
(82:  811-814);  Isher  v.  Texas,  128  U.  S.  129 
(82:  868);  Brown  v.  ffousion,  114  U.  8.  681 
(29:  260);  Welton  r.  Mieeowri,  91  U.  8.  282 
(28:  850). 

Intoxicating  liquors  are  recognized  articles 
of  commerce  to  whidi  the  same  rules  are  ap- 
plicable as  to  other  commodities. 
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Bv  the  same  tett  and  upon  the  authority  of 
Wahon  T.  Black  Bird  Creek  Manh  Co,,  a  stat- 
ute of  Wisconsio,  authorizing  the  erection  of  a 
dam  across  a  navigable  river,  was  held  to  be 
coDstitutiooal  in  Pound  v.  Turck.O^JJ.  S.  450, 
46^  r^:  ^^'  S^l-  '^o  ^«  lil^e  effect  are 
WaiametU  Iran  Bridge  Co,  v.  Hatch,  126  U.  S. 
1.  8-121.31:  020,  OSl-OSSJ,  and  other  coses  there 
cited. 

Upon  like  grounds,  it  was  held.  In  Mobile 
County^.  KimbaU,  102  U.  8.  091  [26:  288],  that 
a  statute  of  Alabama,  authorizing  the  improve- 
ment of  the  Harbor  of  MobOe,  did  not  trench 
upon  the  commercial  power  of  Congress;  and 
the  court,  after  pointing  out  that  some  expres- 
sions of  Chi^  Justice  Marshall  in  Gibbons  t. 
Offden  as  to  tlie  ezclusiveness  of  the  power  of 
Congress  to  regulate  commerce  were  restricted 
by  the  facts  of  that  case,  and  by  the  subsequent 
Judgment  in  WilUon  v.  Bl<iek  Bird  Creek  Marsh 
Co,,  said:  **In  the  License  Cases,  which  were 
tiefore  the  court  in  1847,  there  was  great  diver- 
sity of  views  in  the  opinions  of  the  different 
judges  upon  the  operation  of  the  grant  of  the 
commercial  power  of  Congress  in  the  absence 
of  congressional  legislation.  Extreme  doc- 
trines upon  both  sides  of  the  question  were  as- 
serted by  some  of  the  Judges;  out  the  decision 
reached,  so  far  at  it  can  be  viewed  as  deter- 
mining any  question  of  construction,  was  con- 
firmatory of  the  doctrine  that  legislation  of 
Congress  is  essential  to  prohibit  tbe  action  of 
the  States  upon  the  subjects  there  considered." 
102  U.  8.  700.  701  [i:  6: 240,  2411. 

In  Woodruff  T,  Parham,  75  U.  8. 8  Wall.  128 
[10:  8821,  a  state  statute,  imposing  a  uniform 
tax  on  all  sales  by  auction  within  it,  was  held 
constitutional,  as  applied  to  sales  of  goods  the 
r  ifii  1  P'^u^  o^  other  States  and  sold  in  tbe  original 
i^^^J  and  unbroken  packages.  In  Binson  v.  Loit, 
75  U.  8.  8  WaU.  148  [19:  8871,  decided  at  the 
same  time,  it  was  adjudged  that  a  state  statute 
which  prohibited  any  dealers,  introducing  any 
intoxicating  liquors  into  the  State,  from  offer- 
ing them  for  sale,  without  first  payin?  a  tax  of 
fifty  cents  a  gallon,  and  imposed  a  like  tax  on 
liquors  manufactured  withm  the  State,  was 
valid,  aa  applied  to  liquors  brought  from  an- 
oCber  State,  and  held  and  oif  ered  for  sale  in  the 
same  barrels  or  packages  in  which  theyr  were 
bffon^t  in;  because,  in  the  words  of  Mr.  Jus- 
lceeM]ller,who  delivered  theopinion  of  tbecourt 
in  both  cases,  it  was  not  "an  attempt  to  regulate 
commerce,  but  an  appropriate  and  legitimate 
ezerciae  of  the  taxing  power  of  tbe  State."  76 
U.  S.  8  Wall  158  [10:  8801.  These  two  cases 
were  cited  by  tbe  court  in  Low  v.  Austin,  80 
U.  6.  18  Wall.  29,  84  [20:  617,  619],  and  in 
Cook  T.  Pennsylvania,  97  U.  S.  666,  678  [24: 
1015,  1017],  in  which,  in  accord  with  the 
opinioiis  in  the  License  Cases,  state  taxation 
upon  orighaal  cases  of  wines  imported  from  a 
foreign  country,  and  upon  which  duties  had 
been  paid  under  Acts  of  Congress,  was  held  to 
be  invalid. 

In  Welton  t.  MissouH,  91  U.  8.  275  [28: 
847],  tbe  point  decided  was  that  a  state  statute, 
requiring  the  payment  of  a  license  tax  from 
persons  selling,  by  going  from  place  to  place 
within  tbe  Slate  for  the  purpose,  goods  not  the 
nowth  or  manufacture  of  the  State,  and  nd 
from  persons  ao  selling  goods  which  were 
the  growth  or  manufacture  of  the  State,  was 
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unconstitutional  and  void,  by  reason  of  the 
discrimination;  and  in  /lo»oe  MaeJuns  Co.  v. 
Gufje,  100  U.  S.  676  [25:  754],  a  state  stotute  im- 
posing a  like  tax.  without  discriminating  as  to 
the  place  of  growth  or  produce  of  material  or 
manufacture.was  adjudged  to  bcccnstituiional 
and  valid,  as  appliecl  to  machines  made  in  and 
brought  from  another  State. 

In  Broum  v.  llovston,  114  U.  S.  622  [29 : 
257],  it  was  decided  that  coal  mined  in  Penn- 
M'lvania  and  brought  in  boats  by  river  from 
Pittsburg  to  New  Orleans  to  be  there  sold  by 
the  boatload  on  occount  of  the  Pennsylvania 
owner,  and  remaining  afloat  in  its  original  con- 
dition and  original  paekoges,  was  subject,  iu 
common  with  all  other  property  in  the  city,  to 
taxation  under  the  Gfeueral  Tax  Law's  of 
Louisiana;* and  lh6  court  referred  to  Woodruff 
V.  Parham,  above  cited,  as  upholding  the  va-  L162X 
li<lity  of  a  "tax  laid  on  auction  sales  of  all  prop- 
erty indiscriminately,"  and  "which  bad  uo 
relation  to  the  movement  of  goods  from  one 
State  loaoolher."    114  U.  S.  684  [29: 261]. 

In  Walling  v.  Michigan,  116  U.  8.  440  [20 : 
691],  the  Statute  of  Michigan,  which  was  held 
to  bean  unconstitutional  restraint  of  interstate 
commerce,  imposed  a  different  tax  upon  per- 
sons engaged  within  the  State  in  the  business 
of  selling  or  soliciting  the  sale  of  intoxicating 
liquors  to  be  sent  into  the  State,  from  that  im- 
posed upon  persons  selling  or  soliciting  the  f^ale 
of  such  liquors  manufactured  within  the  State; 
and  the  court  declared  that  the  Statute  would 
be  perfectly  justified  as  "an  exercise  by  the 
Legislature  of  Michigan  of  the  police  power  of 
tbe  State  for  the  di8('0urr<rement  of  the  use  of 
intoxicating  liquors,  acd  the  preservation  of 
the  health  and  morals  of  the  people,"  "if  it  did 
not  discriminate  against  the  citizens  and  pro- 
ducts of  other  States  in  a  matter  of  commerce 
between  the  States,  and  thus  usurp  one, of  the 

Ererogatives  of  the  National  Legislature."  116 
f.  8.460  [29:  695]. 

In  Wdl.anh,  St.  L.  A  P.  RCo.  T.  Illinois,  118 
U.  S.  557  [80:  2441,  the  only  point  decided 
was  that  a  State  had  no  power  to  regulate  the 
rates  of  freight  of  any  part  of  continuous 
transportation  upon  railroaas  partly  within  tbe 
State  and  ^irtlv  in  other  States.  In  Bobbins 
V.  S^telbu  County  Taxing  Bist.,  120  U.  S.  480 
[80:  694],  a  state  law  requiring  the  payment  of 
a  license  tax  by  drummers  and  persons  not 
having  a  regularly  licensed  house  of  business 
within  the  taxing  district,  ofTerins^  for  Falc  or 
selling  any  goods  by  sample,  was  decided  to  be 
unconstitutional  as  applied  to  persons  offering 
to  sell  goods  on  behalf  of  merchants  residing 
in  other  States,  because,  as  the  majority  of  the 
court  held,  its  effect  was  "to  tax  the  sale  of 
such  goods,  or  the  offer  to  sell  them,  before 
they  are  brought  hito  the  State."  120  U.  S. 
497  [80:  697].  Neither  of  those  cases  appears 
to  us  to  tend  to  limit  the  police  power  of  the 
State  to  protect  the  public  health,  the  public 
morals  and  the  pubhc  peace  within  its  own 
borders. 

As  was  said  by  this  court  in  Sherlock  v.  Al- 
ling,  98  U.  S.  99,  108  [28:  819,  820]:  "In  con- 
ferring  upon  Congress  the  regulation  of  com 
merce,  it  was  never  intended  to  cut  the  States 
off  from  legislating  on  all  subjects  relating  to  [163| 
the  health,  life  and  safety  or  their  citizens, 
thou^  the  legislation  might  indirectly  affect 
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the  commerce  of  the  country.  LegislatioD,  Id 
ft  great  yariety  of  wftve,  may  affect  commerce 
and  persons  engaged  in  it,  without  constituting 
a  regulation  of  it,  within  the  meaning  of  the 
Constitution.  **  It  was  accordingly  held  in  that 
case  that  an  action  against  a  carrier  engaged  in 
interstate  commerce  might  be  maintained  un- 
der a  state  statute  giying  a  dyil  remedy,  un- 
known to  the  common  law,  for  negligence 
causing  death;. and  in  subsequent  cases  that 
what  a  State  might  punish  or  afford  redress 
for,  it  might  seek  by  proper  precautions  to 
preyent;  and  consequently,  that  a  state  statute 
requiring,  under  a  penalty,  engineers  of  all 
railroad  trains  within  the  8tate  to  be  examined 
and  licensed  by  a  state  board,  either  as  to  their 
qualifications  cenerally,  or  as  to  their  capacity 
to  distinguish  oetween  color  signals,  was  not  in 
its  nature  a  regulation  of  commerce,  but  was  a 
constitutional  exercise  of  the  power  reseryedto 
the  States,  and  intended  to  secure  the  safety  of 

J>er8on8  and  property  within  their  territorial 
imits,  and,  so  far  as  it  affected  interstate  com- 
merce, not  in  conflict  with  any  express  enact- 
ment of  Congress  upon  the  subject,  nor  con- 
trary to  any  intention  of  Coufnreaa  to  be  pre- 
sumed from  its  silence.  Smith  y.  Alabama, 
124  U.  8. 465  [81:608l[j?r<MAw7/e,  C.  dkSt.  L.  B. 
Co.  y.  Alabama,  128  U.  S.  96  [82:  852J. 

In  Hannibal  db  8t,  J*.  R,  Co,  y.  Hiuen,  95 
U.  S.  465  [24:  527],  it  was  expressly  conceded, 
in  the  opinion  of  the  court  deliyered  by  Mr, 
Justice  Strong,  that  a  State,  in  the  exercise  of 
its  police  power,  could  "legislate  to  prevent 
the  spread  of  crime,  or  pauperism,  or  disturb- 
ance of  the  peace,"  as  well  as  "Justify  the  ex- 
clusion of  property,  dangerous  to  the  property 
of  citizens  of  the  State;  for  example,  animals 
haying  contagious  or  infectious  diseases."  95 
U.  S.  471  [24:  5301.  And  the  decision,  by 
which  the  Statute  of  Missouri,  forbidding  the 
introduction  of  any  Texas,  Mexican  or  Indian 
cattle  into  the  State,  was  held  to  be  an  uncon- 
stitutional interference  with  interstate  com- 
merce, rested,  as  clearly  appears  in  the  opinion 
in  that  case,  and  has  since  been  distinctly  rec- 
ognized by  the  court,  upon  the  grouna  that 
the  Statute  made  no  distinction  in  the  trans- 
portation forbidden,  between  cattle  which 
might  be  diseased  and  those  which  were  not 
Kimmish  y.  BaU,  129  H.  6.  217,  221  [82:  695, 
6961. 

The  authority  of  the  States,  in  the  exercise 
of  their  police  power,  and  for  the  protection  of 
life  and  health,  to  pass  laws  affecting  Uiings 
which  are  lawful  subjects  or  instruments  of 
commerce,  and  eyen  while  they  are  actually 
emplo^red  in  commerce,  has  been  expressly 
recognized  by  Congress  in  the  Acts  regulating 
the  transportation  of  nitro-glycerine,  as  well  as 
in  the  Acts  for  the  observation  and  execution 
of  the  quarantine  and  health  laws  of  the  States. 
Rey.  Stat.  §8  4278-4280,  4792-4796. 

In  Morgaivi  Steamthip  (h.^.  Louisiana  Board 
sf  Health,  118  U.  S.  455,  465  [80:  287,  242], 
the  system  of  quarantine  laws  established 
by  the  State  of  Louisiana  was  held,  in  acoord- 
aiice  with  earlier  opinions,  to  be  a  constitutional 
exercise  of  the  police  power;  audit  was  said  by 
the  court:  "Quarantine  laws  belong  to  that 
class  of  state  legislation  which,  whether  passed 
with  intent  to  regulate  commerce  or  not,  must 
be  admitted  to  have  that  effect,  and  which  are 
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valid  until  displaced  or  contravened  by  acme 
legislation  of  Congress.  The  matter  ia  one  in 
which  the  rules  that  should  govern  it  may  in 
many  respects  be  different  in  different  locali- 
ties, and  lor  that  reason  be  better  understood 
and  more  wisely  established  by  the  local  au- 
thorities. The  practice  which  should  con- 
trol a  quarantine  station  on  the  Mississippi 
River,  a  hundred  miles  from  the  sea,  may  oe 
widel^  and  wisely  different  from  that  which  is 
best  for  the  Harbor  of  New  York."  It  was 
added  that  in  this  respect  the  case  fell  within 
the  principle  of  WiUeon  y.  Black  Bird  Greek 
Marsh  Co.,  Cooley  y.  Philadelphia  Board  of 
Wardens,  Oilman  y.  Philadelphia,  Pound  y. 
Turek  and  other  cases. 

In  Mugler  v.  Kansas,  128  U.  S.  628  [81 : 
2051,  the  court  said:  "In  the  License  Cases, 
46  U.  S.  5  How.  504  [12:  2561,  the  question 
was,  whether  certain  Statutes  of  Massacnusetts, 
Rhode  Island  and  New  Hampshire,  relating  to 
the  sale  of  spirituous  liquors,  were  repugnant  to 
the  Constitution  of  the  United  States.  In  deter- 
mining that  question  it  became  necessary  to  in- 
quire whether  there  was  anjr  conflict  between 
the  exercise  by  Congress  of  its  power  to  regu- 
late commerce  with  foreign  countries,or  among 
the  several  States,  and  the  exercise  by  a  State 
of  what  are  callea  police  powers.  Although 
the  members  of  the  court  did  not  fully  agree  as 
to  the  grounds  upon  which  the  decision  should 
be  placed,  they  were  unanimous  in  holding 
that  the  Statutes  then  under  examination  were 
not  inconsistent  with  the  Constitution  of  the 
United  States,  or  with  any  Act  of  Congress." 
128  U.  8.  657,  658  [81:  2091. 

In  Bowman  y.  Chicago  db  N,  W,  R.  Co,,  125 
U.  S.  465  [81:  700],  the  point,  and  the  only 
point,  decided  was  that  a  Statute  of  Iowa, 
which  forbade  common  carriers  to  bring  in- 
toxicating liquors  into  the  State  from  any  other 
State,  without  first  obtaining  a  certificate  from 
a  county  oflQcer  of  Iowa  mat  the  consignee 
was  authorized  by  the  laws  of  Iowa  to  sell  such 
liquors,  was  an  unconstitutional  regulation  of 
interstate  commerce.  While  Mr,  Justice  Field, 
in  his  separate  opinion  (p.  507  [714]),  intimated, 
and  three  dissenting  Justices  (pp.  514, 515  [717J) 
feared,  that  the  decision  was  in  effect  incon- 
sistent with  the  decision  in  the  License  Cases, 
Mr,  Justice  Matthews,  who  delivered  the  Judg- 
ment of  the  majority  of  the  court,  not  only 
cautiously  avoided  committing  the  court  to  any 
such  conclusion,  but  took  great  pains  to  mark 
the  essential  difference  between  the  two  decis- 
ions. On  the  one  hand,  after  making  a  careful 
analysis  of  the  opinions  in  the  License  Cases,  he 
said:  "From  this  analysis  it  is  apparent  that 
the  question  presented  in  this  case  was  not  de- 
cidea  in  the  License  Cases,  The  point  in  Judg- 
ment in  them  was  strictly  confined  to  the  rif^ht 
of  the  States  to  prohibit  the  sale  of  intoxicating 
liquor  after  it  had  been  brought  within  their 
territorial  UmiU.  The  right  to  bring  it  within 
the  States  was  not  questioned."  On  the  other 
hand,  in  stating  the  reasons  for  holding  the 
Statute  of  Iowa,  prohibiting  the  transportation 
of  liquors  from  another  State,  not  to  be  a  legiti- 
mate exertion  of  the  police  power  of  the  State 
of  Iowa,  he  said:  "  It  is  not  an  exercise  of  the 
Jurisdiction  of  the  State  over  persons  and  prop- 
erty within  its  limits.  On  the  contrary.  It  is 
an  attempt  to  exert  that  jurisdiction  over  per- 
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soot  and  propeiif  witbin  the  limits  of  other 
6tattiL  It  seeks  to  prohibit  and  stop  their  pas- 
sage and  importation  into  its  own  limits,  and 
is  designed  as  a  reffolation  for  the  conduct  of 
commerce  before  toe  merchandise  is  brought 
to  its  border."  "Bnt  the  right  to  prohibit  safes, 
so  far  aa  conceded  to  the  States,  arises  only 
after  the  act  of  transportation  has  terminated, 
iRAi  I'Qcanse  the  sales  which  the  State  may  forbid 
^^*J  are  of  things  within  its  Jurisdiction.  Its  power 
orer  them  does  not  begin  to  operate  nntu  they 
are  brought  within  the  territorial  limits  which 
circumscribe  it"  125  U.  &  479,  498,  499  [81: 
704,  711,  713]. 

In  the  opinion  of  the  majority  of  the  court 
In  that  case,  it  was  noted  tliat  the  omission  of 
Congress  to  legislate  might  not  so  readily  jus- 
tify an  inference  of  its  intention  to  exclude 
state  legislation  in  matters  affecting  interstate 
commerce,  as  in  those  affecting^  foreign  com- 
merce; Mr.  Jvstiei  Matthews  saving:  "  The  or- 
ganization of  oor  state  and  federal  ^stem  of 
goremment  Is  such  that  the  people  of  the  sev- 
eral  States  can  have  no  relations  with  foreign 
powers  in  respect  to  commerce  or  any  other 
subjfect,  except  through  the  government  of  the 
Umted  States  and  its  laws  and  treaties.  The 
same  necessity  perhaps  does  not  exist  equally 
io  reference  to  commerce  among  the  States. 
The  power  conferred  upon  Congress  to  regulate 
commerce  among  the  States  is  indeed  contained 
in  the  same  clause  of  the  Constitution  which  con- 
fers upon  it  power  to  regulate  commerce  with 
foreign  nations.  The  grant  Is  conceived  in  the 
same  terms.and  the  two  powers  are  undoubtedly 
of  the  same  class  and  character  and  equally  ex- 
tensive. The  actual  exercise  of  its  power  over 
either  subject  is  equally  and  necessarily  exclu- 
sive of  that  of  the  States,  and  paramount  over 
all  the  powers  of  the  States;  so  that  state  legis- 
lation»  nowever  leiritimate  in  its  origin  or  ob- 
leet,  when  it  conflicts  with  the  positive  legis- 
lation of  Congress,  or  its  intention  reasoDably 
Implied  from  its  silence,  in  respect  to  the  sub- 
ject of  oonmierce  of  both  kinds,  must  faiL 
And  yet  In  respect  to  commerce  among  the 
States,  it  may  be,  for  the  reason  already  as- 
signed, that  the  same  inference  is  not  always 
to  be  drawn  from  the  absence  of  congressional 
legislation  aa  might  be  In  the  case  of  commerce 
wtth  foreign  nations.  The  question,  there- 
fore, may  be  still  considered  In  each  case  as  it 
arises,  whether  the  fact  that  Congress  has 
failed  In  the  particular  Instance  to  provide  l^ 
law  a  regulation  of  commeroe  among  the  States 
is  conclusive  of  Its  Intention  that  the  subject 
shall  be  free  from  all  positive  regulation,or  that, 
. -y.  mitil  It  positively  interferes,such  commercemay 
^*' J  be  left  to  be  freely  dealt  with  by  the  respective 
Btatea."    186  U.  8. 482,  488  |ti.:  706]. 

In  Kidd  v.  Ptariim,  128  U.  S.  1  [82:  848], 
a  Statute  of  Iowa,  prohibiting  tiie  manufacture 
en  aale  of  Intoxicating  liquors,  except  for  me- 
chanical, medicinal,  culinary  and  sacramental 
porposea  only,  and  authorizing  any  building 
asea  for  their  unlawful  manufacture  to  be 
abated  aa  a  nuisance,  was  unanimously  held 
to  be  constitutional,  as  applied  to  a  case  in 
which  the  hquors  were  manufactured  for  ex- 
portation and  were  sold  outside  the  State;  and 
the  court,  in  showing  how  impracticable  it 
would  be  for  Congress  to  regulate  the  manu- 
facture of  goods  In  one  State  to  be  sold  in  an- 


other, said:  ''The  demands  of  toch  a  super- 
vision would  require,  not  uniform  l^gisla&on 
generally  applicable  throughout  the  United 
States,  but  a  swarm  of  statutes  only  locally  ap- 
plicable and  utterly  inconsistent.'*  A  dtuation 
more  paralyzing  to  the  state  governments,  and 
more  provocative   of  conflicts  between   the 

general  government  and  the  States,  and  less 
kely  to  have  been  what  the  f  tamers  of  the 
Constitution  intended,  it  would  be  difDcult  to 
imaffine."    128  U.  S.  21,  22  [82:850,  851]. 

The  language  thus  applied  to  congressional 
supervision  of  the  manufacture  within  one 
State  of  intoxicating  liquors  intended  to  be 
sold  in  other  States  appears  to  us  to  apply  with 
hardly  less  force  to  the  regulation  by  Congress 
of  the  sale  within  one  State  of  intoxicating 
liquors  brought  from  another  State.  How  fiS 
the  protection  of  the  public  order,  health  and 
morals  demands  the  restriction  or  prohibition 
of  the  sale  of  intoxicating  liquors  is  a  question 
peculiarly  appertaining  to  the  Legislatures  of  the 
several  States,  and  to  be  determined  by  them 
upon  their  own  views  of  public  policy,  taking 
into  consideration  the  needs,  the  education,  the 
habits  and  the  usages  of  people  of  various 
races  and  origin,  ana  living  in  regions  far  apart 
andwidelv  differing  in  climate  and  in  physical 
characteriBtics.  The  local  option  laws  prevail- 
ing in  many  of  the  States  indicate  the  judg- 
ment of  as  many  Legislatures  that  the  sale  of 
intoxicating  liquors  does  not  admit  of  regula- 
tion by  a  uniform  rule  over  so  large  an  area  as 
a  single  State,  much  less  over  the  area  of  a 
continent.  It  is  manifest  that  the  regulation 
of  the  sale,  as  of  the  manufacture,  of  such  liq- 
uors manufactured  in  one  State  to  be  sold  in 
another,  is  a  subject  which,  far  from  requiring, 
hardly  admits  of  a  uniform  system  or  phm 
throughout  the  United  States.  It  is,  In  its  very 
nature,  not  national,  but  local;  and  must,  in 
order  to  be  either  reasonable  or  effedtive,  con- 
form to  the  local  policy  and  legislation  con- 
cerning the  sale  or  the  manufacture  of  intoxi- 
cating liquors  generally.  Congress  cannot 
regufite  uis  subject  under  the  police  power, 
because  that  power  has  not  been  conceded  to 
Congress,  but  remains  In  the  several  States; 
nor  under  the  commercial  power,  without 
either  prescribing  a  general  rule  unsuited  to 
the  nature  and  requirements  of  the  subject,  or 
else  departing  from  that  uniformity  of  regula- 
tion which,  as  declared  by  this  court,  in  Kidd 
T.  Pear$on,  above  cited,  it  was  the  object  of 
the  conunercial  dause  of  the  Constitution  to 
secure. 

The  above  review  of  the  judgments  of  this 
court  since  the  decision  in  the  Licenm  Catea  ap- 
pears to  us  to  demonstrate  that  that  decision, 
while  often  referred  to,  has  never  been  over- 
ruled or  its  authority  impugned. 

It  onl]^  remains  to  sum  up  the  reasons  which 
have  satisfied  us  that  the  judgment  of  the  Su- 

greme  Court  of  Iowa  In  the  case  at  bar  should 
eafEbrmed. 

The  protection  of  ihe  safety,  tfie  health,  the 
morals,  the  good  order  and  the  general  welfare 
of  the  people  is  the  chief  end  of  government 
8alu9  populi  iuprema  lex.  The  police  power 
is  inherent  in  we  States,  reserved  to  them  by 
the  Constitution,  and  necessary  to  their  exist-, 
ence  as  organized  governments.  The  Consti- 
tution of  the  United  States  audi  tbe  laws  made 
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Ohio  dP.  R  Ob.  86  Pa.  866 ;  JhOniqus  db  P. 
B.  Co,  T.  LUchifldd,  64  U.  S.  23  How.  88  (16: 
609). 

Where  two  patents  issued  by  the  govem- 
xnent  for  distinct  interests  in  the  same  land 
can  both  be  made  to  stand,  and  can  be  recon- 
ciled with  each  other,  due  credit  will  be 
given  to  both  and  both  will  be  upheld. 

Magvirt  v.  Tyler,  76  U.  8.  8  Wall.  650(19  : 
820) ;  8ieafrd  y.  BavU,  81  U.  8.  6  Pet.  124(8 : 
842)  ;  Bryan  T.  Ft^rgyth,  60  U.  8.  19  How. 
884  (15:  674). 

When  the  authority  to  issue  a  patent  de- 
pends upon  the  existence  of  particular  facts 
or  upon  the  performance  of  certain  antecedent 
acts,  and  it  is  the  duty  of  the  Land  Depart- 
ment to  ascertain  whether  the  facts  existed  or 
the  acts  have  been  performed,  its  determina- 
tions are  conclusive  of  the  existence  of  the 
authority  against  any  collateral  attack. 

Hoofnagle  ▼.  Andenon,  20  U.  8.  7  Wheat. 
812  (5 :  487)  ;  Boa/rdman  v.  Beed,  81  U.  8.  6 
Pet  828  (8 :  416)  ;  BamM  r.  Broderick,  88 
U.  8.  18  Pet.  486  (10 :  285)  ;  Jchnton  v.  2btM- 
ley,  80  U.  8.  18  Wall.  72  (20:  485)  ;  Moore 
V.  BMin9,  96  U.  8.  680  (24 :  848)  ;  Marqum 
v.  Frisbie,  101  U.  8.  478j26:  800)  ;  Si.Louii 
Smelting  db  Btf.  Co,  v.  Komp,  104  U.  8.  644 
(26 :  878)  ;  8Ud  t.  St.  Louu  SmeUing  d  Bef. 
Oo,  106  U.  8.  447  (27 :  226)  ;  Frmch  v.  Fyan, 
98  U.  8.  169  (28 :  812)  ;  Q^tiby  r.  Qordan, 
104  U.  8.  420  ^ :  800) ;  yaw»  v.  Barbaiik, 
101  U.  8.  514  (25 :  929)  ;  Quinn  v.  Cha/pman, 
111  U.  8.  445  (28:  476)  ;  BeUHart  v.  Bm^,  78 
U.  8.  6  Wall.  160  (18:  849) ;  PM  r.  Wendal, 
18  U.  8.  9  Cianch,  87  (8:  665). 

Mr.  JuvHoe  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Ck)urt  of 
the  United  8uteB  for  the  District  of  Colorado. 
The  action  wss  brought  in  that  court  by  Peter 
Campbell  s<  oL.  plaintiffs,  against  The  Iron 
8ilver  Mining  ()ompany,  defendant,  and  was 
in  the  nature  of  an  ejectment  to  recover  posses- 
sion of  a  mineral  lode  called  The  8ierra  Ne- 
vada lode  mining  daim.  The  pleadings  merely 
set  UD  that  the  plaintiffs  were  the  owners  of 
said  lode  or  claim,  describing  it,  and  that  de- 
fendants had  intruded  upon  their  possession. 
The  defendants  denied  that  plaintiffs  were  the 
owners  of  Uie  claim,  and  asserted  thek  own 
tttle.  The  case  was  submitted  to  the  court 
without  a  jury.  The  court  made  the  following 
flndinff  of  nets  and  conclusions  of  law  on 
whichlt  rendered  a  Judgment  for  the  plaintiffs: 

"  This  cause  coming  on  for  trial  before  the 
court,  and  the  parties  appearing  by  tbeir  attor- 
neys, and  having,  in  open  court  and  by  their 
stipulation  In  writing  filed  with  the  clerk, 
waived  a  trial  by  Jury,  and  the  court,  having 
dttW  heard  and  oonudered  the  evidence,  onS 
ana  documentary,  offered  by  the  respective 
parties,  and  having  duly  deliberated  thereon, 
finds  the  following  facts  and  conclusions  of 
laWjTla.: 

''That  the  defendant,  Th6  Iron  Silver  Min- 
ing Company,  is  a  corporation  created  and  or- 
ganised and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York,  and  has 
eompUed  with  the  Uws  of  the  Sute  of  Color- 
ado, so  as  to  entiUe  it  to  do  business  and  sue 
and  be  saed  in  the  State  of  Colorsdo. 
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''That  the  mininfl^  ground  and  property  de- 
scribed in  the  pleaaings  in  this  action  were  « 
part  of  the  public  domain  of  the  United  States 
until  the  title  thereof  passed  out  of  the  United 
States  by  the  issuing  of  patents,  as  hereinafter 
set  forth. 

"That  the  said  patent  of  the  Sierra  Nevada  [«8fl 
lode  mining  claim  was  issued  to  the  said  plain- 
tiffs and  their  grantors  and  predecessors  in  in- 
terest at  the  time  thereto  stated,  and  by  duly 
executed  and  recorded  deeds  of  conveyance 
the  title  to  the  land  mentioned  and  described 
in  the  said  patent  and  the  complaint  in  this  ac- 
tion has  been  conveyed  to  and  is  seised,  owned 
and  possessed  by  the  said  plaintiffs,  and  was 
so  seised,  owned  and  possessed  by  them  at  the 
time  of  the  commencement  of  this  action. 

"That  on  the  18th  day  of  November,  1878, 
said  William  Moyer  duly  made  application  in 
the  proper  Unit^  States  land  office  to  be  al- 
lowed to  enter  and  pay  for  a  patent  for  said 
William  Mover  placer  mining  claim,  being  sur- 
vey lot  No.  800  and  mineral  entry  No.  — ;  that 
on  the  21st  dav  of  February,  1879,  said  William 
Moyer  was  allowed  to  and  did  make  entry  in 
said  land  office  of  the  United  States  and  paid 
for  the  said  pla(»r  claim,  and  that  on  the  80th 
day  of  January,  1880,  the  said  William  Moyer 
placer  patent  was  issued  to  the  said  William 
Moyer  for  the  tract  of  land  described  in  said 
placer  patent,  and  that  by  virtue  of  duly  exe- 
cuted and  recorded  deeds  of  conveyance  the 
said  defendsnt  Company  has  become  the  owner 
of  and  seised  of  sU  the  riffht,  title  and  interest 
in  and  to  the  ndd  tract  of  land  described  in  and 
conveyed  by  the  said  placer  patent. 

"That  the  ground  described  in  said  patent  of 

Slaintiffsfor  the  said  Sierra  Nevada  lode  claim 
I  principally  located  or  situated  within  the  ex- 
terior bounaaries  of  the  tract  of  land  described 
in  said  placer  patent  for  the  said  William  Moyer 
placer  claim  and  is  a  part  of  the  same  land,  and 
the  maps  introduced  m  evidence  and  contained 
in  the  bill  of  exceptions  and  record  correctly 
delineate  the  surface  of  the  ground  comprised 
within  the  exterior  boundary  lines  of  the  said 
placer  patent  and  the  said  lode  patent,  respec- 
Uvely. 

"And  the  court  findf  as  conclusions  of  law 
from  the  foregoing  findings  of  fact,  that  it  is 
conclusively  presumed  ana  found,  from  the 
face  of  said  Sierra  Nevada  lode  patent,  that  the 
said  Sierra  Nevada  lode  claim  had  been  duly 
discovered,  located  and  recorded,  and  owned 
by  the  said  patentees  in  said  Sierra  Nevada  lode 
patent  and  their  predecessors  in  interest  (the 
said  plaintiffs),  within  the  exterior  boundaries  [280] 
of  the  said  tract  of  land  described  in  said  Will- 
iam Moyer  placer  patent,  before  the  time  of  the 
said  application  for  the  said  placer  patent,  and 
the  mining  ground  described  in  the  said  com- 
plaint and  conveyed  by  the  said  lode  patent  is 
excepted  out  of  tne  grant  of  the  land  described 
in  and  conveyed  l^  the  said  placer  patent. 

"And  the  court  finds  that  the  plaintifEs  were, 
at  the  time  of  the  commencement  of  this  ac- 
tion, and  still  are,  the  owners  and  seised  of  said 
tract  of  land  described  in  said  complaint  and 
called  the  Sierra  Nevada  lode  mining  daim; 
that  the  said  defendant  Company  wrongfully 
withheld,  and  still  does  wrongfully  withhola, 
the  possession  thereof  from  the  said  plaintiflSb 
it  Is  therefore  ordered  and  adjudged  that 
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A.  A  reproBcnttttive  of  the  Importers  Into  a  State  of 
malt  or  brewed  liquon  cannot  be  oonvioted  for 
Kllhur.tn  orlfflnal  oaak8,at  the  place  where  the 
tranaportation  terminated,  the  liquors  imported, 
without  hayinff  paid  a  tax  imposed  l:^  the  State 
en  the  buaJpesB, 

[No.  1319.] 
BubmiiUd  Matnh  19, 1890.    Decided  April  £8, 

1890. 

rl  ERROR  to  the  Supreme  Court  of  the  State 
of  Michigan  to  review  a  ludgment  affirming 
a  Judgment  of  the  Circuit  Court  for  Iron 
County,  Michigan,  conyicting  Henry  Lynff  for 
selling  as  agent  of  the  imi^orters  into  the  State 
brewra  and  malt  liquors  at  wholesale,  without 
having  paid  the  state  tax  upon  the  businosi. 


Statement  by  Mr.  (Mtf  JfuHee  Fullers 

Plaintilf  is  error  was  prosecuted  and  con- 
Ticted  in  the  Circuit  Court  for  Iron  County, 
MJchigm,  under  an  information  alleging ' '  that 
on  the  19th  day  of  July,  in  the  yearoi  oar  Lord 
one  tboosand  dgfat  btundred  and  eighty-eigfat, 
et  Ibe  Tillage  of  Iron  River,  in.  saiid  fion 
County,  Hemy  Lync,  then  and  there  being, 
wea  a  person  whose  Imsiness  consisted  in  put 
of  eelliiig  at  wholesale  brewed  and  malt  liquon 
taoi  proprietary  patent  medicine),  aa  agent  for 
rrans  Hagemeiater  and  Henry  Hagemeister, 
copartners  doing  businea  in  the  City  of  Oreen 
Bay,  Wisconsin,  under  the  firm  name  of  Hage- 
meister A  Son,  without  he  or  they  having  p£ld 
In  fun  or  in  part  the  tax  required  by  law  to  be 
paid  upon  the  business,  ndther  he  nor  thev 
being  druggists  selling  liquors  for  chemical, 
medicinal  or  sacramental  purposes  only  and  in 
strict  compliance  with  the  law." 

The  case  went  to  the  Supreme  Court  of 
Michigan  on  exceptions  and  the  conviction  was 
affirmed,  and  the  case  remanded  to  the  circuit 
court  with  instructions  to  proceed  to  Judgment. 
This  was  done  aocordinglv,  and  the  supreme 
court  having  affirmed  the  judgment,  the  cause 
was  thereupon  brought  to  this  court  by  vrrit  of 
error. 

The  opinion  of  the  supreme  court  is  to  be 
found  in  43  K.  W.  Rep.  189. 

The  trial  in  the  circuit  court  was  had  upon 
the  following  facts  agreed: 

**!.  Franz  HitgemeiBter  and  "Eenry  Hage- 
meister are  dtizens  of  the  United  States  of 
America  and  reside  at  the  Cit^  of  Green  Bay, 
in  the  State  of  Wisconsin,  and  are  encraged  in 
the  manufacture  of  lager  beer,  under  the  name 
of  '  Hagemeister  &  &n,'  at  Oreen  Bav  afore- 
im\  laid,  where  they  have  a  brewery  for  the  man- 
ufacture thereof. 

"  2.  Such  lager  beer  is  brewed  liquor  within 
tbe  meaning  of  Act  Na  818  of  uke  Laws  of 
Mlchi^  for  1887. 

**9.  Said  Hacemeister  Ss  Son  own  a  ware- 
house in  the  village  of  Iron  River,  in  the 
Township  of  Iron  lUver,  in  the  Coun^of  Iron 
and  Slate  of  Michigan,  where  they  store  quan- 
tities of  their  lager  beer  so  made  by  them  at 
<^een  Bay  aforesaid,  and  from  there  shipped 
to  their  aud  warehouse  in  said  Village  of  Iron 
River,  to  be  there  stored  and  disposed  ol 

"4.  The  defendant,  Henry  Lyng,  is  em- 
ployed  l^  said  Hagemeister  A  Son  as  their 
agent,  on  a  regular  salary,  to  look  after  their 
said  warehoi|se,  to  take  orders  for  and  deliver 
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said  beer,  so  manufactured  and  stored,  in 
quantities  exceeding  three  gallons,  and  to  col- 
lect and  remit  the  proceeds  of  the  sales  thereof 
to  said  Hagemeister  &  Son,  and  was  so  em- 
ployed on  the  19th  day  of  July,  1888. 

"6.  On  the  19th  day  of  July,  1888,  at  the 
Village  of  Iron  River,  in  the  County  of  Iron 
and  State  of  Michigan,  .said  defendant,  in  the 
course  of  his  said  employment  by  Hagemeister 
&  Son,  did  deliver  from  said  warehouse  to 
Martin  Lally  and  to  divers  other  persons,  all  of 
whom  paid  bim  therefor,  certain  of  said  lager 
beer,  so  made  and  shipped  by  Hagemeister  & 
Son  from  Oreen  Bay  aforesaid,  in  quantities 
exceediuff  three  gallons.  All  of  said  lajser  beer 
was  so  aeliverea  in  the  original  packages  in 
which  it  had  been  shipped.  The  defendant 
sold  no  other  Uquors. 

"  6.  Neither  the  said  defendant  nor  the  said 
Haffemeister  8t  Son,  or  either  of  them,  have 
paia  anv  tax  in  the  Village  of  Iron  River 
aforesaid  on  the  business  of  selling  or  keeping 
for  sale  malt  liquors  at  wholesale  or  at  whole- 
sale and  retail,  nor  given  any  bond  such  as  is 
mentioned  in  Act  No.  818  of  tne  Public  Acts  of 
Michigan  for  1887." 

Sections  1, 9.  4,  7  and  94  of  Act  No.  818  of 
Public  AcU  at  Michigan  1887,  p.  446  s^  teq,, 
are  as  follows: 

«*Bectionl.  Ths  People tffths  State qf  Michi- 
gan enact.  That  in  all  townships,  cities  and 
villages  of  this  State  there  shall  be  paid  annu- 
ally the  following  tax  upon  the  business  of 
manufacturing,  selUng  or  keeping  for  sale,  by 
all  persons  whose  business^  in  whole  or  in  part^ 
consists  in  selling  or  keeping  for  sale,  or  man- 
ufacturing, distuled  or  brewed  or  malt  liquors 
or  mixed  liquors,  ss  follows :  upon  the  busi- 
ness of  selling  or  offering  for  sale  spirituous  or 
intoxicating  uquors,  or  mixed  liquors  by  retail, 
or  any  mixture  or  compound,  excepting  pro- 
prietary patent  medicines,  which  in  whole  or 
in  part  consist  of  spirituous  or  intoxicating 
liquors,  and  any  malt,  brewed  or  fermented 
liquors,  five  hundred  dollars  per  annum;  upon 
the  business  of  selling  only  brewed  or  malt 
liquors  at  wholesale  or,  retail,  or  at  wholesale 
and  retail,  three  hundred  dollars  per  annum; 
upon  the  business  of  selling  spirituous  or  intox- 
icating liquors  at  wholesale,  five  hundred  dol- 
lars, or  at  wholesale  and  retail,  eiirht  hundred 
dollars,  per  aimum;  upon  the  business  of  man- 
ufacturing brewed  or  malt  liquors  for  sale, 
sixty-five  dollars  per  annum;  upon  the  busi- 
ness of  manufacturing  for  ttle  spirituous  or 
intoxicadng  liquors,  e^t  hundred  dollars  per 
annum.  No  person  paying  a  tax  on  spiritu- 
ous or  intoxicating  liquors  under  this  Act  shall 
be  liable  to  pay  any  tax  on  the  sale  of  malt, 
brewed  or  fermented  liquors.  No  person  pay- 
ing a  manufacturer's  tax  on  brewed  or  malt 
liouors  imder  this  Act  shall  be  liable  to  pay  a 
wholesale  dealer's  tax  on  the  same. 

"  Sec.  9.  Retail  dealen  of  spirituous  or  in- 
toxicating liquors,  and  brewed^  malt  and  fer- 
mented uquors,  shall  be  held  and  deemed  to 
include  all  persons  who  sell  any  of  sndi  liouors 
hy  the  drinx,  and  in  quantities  of  three  gsJlons 
or  less,  or  one  dosen  quart  bottles  or  less,  at  any 
one  time,  to  any  person  or  personal  Whole- 
sale dealers  shau  be  held  ana  deemed  to  mean 
and  include  all  persons  who  sell  or  offer  for 
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own  maoDer,  and  establishes  hfs  own  claim, 
imd  the  officers  of  the  governmeot  frequently 
do  not  ^ow  that  there  is  any  other  party 
claiming  the  same  land,  while  there  may  be 
«uch  a  party  who  has  also  taken  proper  steps, 
and  whose  rights  are  superior  to  those  of  the 
party  presennng  himself  before  the  officers  of 
ihe  goyemment.  It  is  this  ex  parte  proceeding 
which  is  supposed  to  bind  the  claimiants  under 
the  Moyer  patent  conclusively  and  forever  in 
regard  to  their  knowledge  of  the  existence  of 
this  Sierra  Nevada  lode  at  the  time  they  made 
application  for  their  patent  within  its  limits. 

We  are  not  ignorant  of  the  many  decisions 
•by  which  it  has  been  held  that  the  rulinss  of 
the  land  officers  in  regard  to  the  facts  on  whidi 
patents  for  land  are  Issued  are  decisive  in  ac- 
tions at  law,  and  that  such  patents  can  only  be 
impeached  in  regard  to  those  facts  by  a  suit  in 
chancery  brought  to  set  the  grant  aside.  But 
those  are  cases  in  which  no  prior  patent  had 
been  issued  for  the  same  land,  and  where  the 
party  contesting  the  patent  had  no  evidence  of 
a  superior  legal  title,  but  was  compelled  to 
rely  on  the  equity  growing  out  of  frauds  and 
mistakes  in  issuing  the  patent  to  his  opponent. 

Where  each  party  has  a  patent  from  the 
gOTemment,  and  the  question  is  as  to  the  su- 
periority of  the  title  under  those  patents,  if 
this  depends  upon  extrinsic  facts  not  shown  by 
the  patents  themselves,  we  think  it  is  compe- 
tent, in  any  Judicial  proceeding  where  this 
question  of  superiority  of  title  arises,  to  estab- 
lish it  by  proof  of  these  facts.  We  do  not  be- 
lieve that  the  government  of  the  United  States. 
f  298]  having  issued  a  patent,  can  by  the  autbori^  of 
its  own  officers  invalidate  that  patent  by  the 
issuing  of  a  second  one  for  the  same  property. 
If  it  be  said  that  the  question  of  the  reserva- 
tion of  this  vein  at  a  Known  lode  under  the 
law  on  that  subject  makes  a  difference  in  this 
respect,  and  that  the  land  office  has  a  right  to 
inquire  whether  such  lode  existed,  and  whether 
its  existence  was  known  to  the  patentee  of  the 
flist  patent,  we  answer  that  a  patent  iuued 
under  such  circumstances  to  the  claimant  of 
the  lode  claim  may  possibly  be  sucli  prima 
fncie  evidence  of  the  facta  named  as  will  place 
the  parties  in  a  condition  to  ^ntest  the  ques- 
tion in  a  court 

But  we  are  of  opinion  that  it  J  always  and 
ultimately  a  question  of  Judicial  cognizance. 
1  be  first  patent  conferred  upon  Moyer  the 
right  to  this  vein  and  to  all  other  veins  within 
the  limits  of  his  fifty  acres  of  placer  claim. 
There  is  excepted  from  that  grant  any  lode  ex- 
iitini?  and  known  at  the  time  application  was 
mode  for  his  patent  Whether  such  a  lode 
did  exist,  and  whether  it  was  known  to  him. 
is  a  question  which  he  has  a  right  to  have  tried 
by  a  court  of  Justice,  and  from  which  he  can- 
not be  excluded  by  the  subsequent  action  of 
the  officers  of  the  Land  Department  It  is 
not  necessary  to  consider  whether  there  may 
not  be  reservations  of  a  character  which  could 
be  thus  disposed  of  by  the  proper  land  offices; 
for  instance,  a  reservation  of  any  land  hereto- 
fore patented  or  granted  to  other  parties. 
There  is  nothing  there  to  decide  but  to  look  at 
the  records  of  the  land  office  and  see  whether 
any  land  within  that  boundary  ever  had  been 
mnted.  A  reservation  of  a  specific  boundary, 
laid  dowB  it  aa  to  be  identified,  hi  the  first 


patent,  needs  no  Judicial  action  to  determine 
what  it  ia  that  is  reserved. 

But  in  the  present  case,  two  facts  requiring 
Judgment,  discretion,  knowledge  of  the  law 
and  the  balancing  of  testimony  are  essential  to 
the  exercise  of  the  right  to  grant  the  property 
to  some  other  party.  One  of  these,  the  exist- 
ence of  such  a  vein,  ia  a  question  often  of 
great  conflict  of  evidence,  requiring  the  wei|;h- 
ing  of  testimony.  The  other,  the  most  im* 
portent  of  all,  die  most  difficult  to  decide,  the 
least  likely  to  be  decided  correctly  by  ex  parte 
testimony  or  in  ex  parte  proceedings,  is  the  ques- 
tion whether,  if  such  mine  existed,  it  was  known  [S94] 
to  the  party  who  applied  foi  the  patent  at  the 
time  application  was  made.  And  while  we  are 
not  prepared  to  say  at  this  time  that  the  land 
officers  cannot,  on  a  prima  facie  case,  decide  tlie 
riglit  of  the  applicant  to  such  vein  and  give  him 
a  patent  for  it,  we  are  satisfied  that  in  any  con- 
flict between  Uie  title  conferred  by  two  patents, 
whether  it  be  in  law  or  in  equity,  the  holilcr 
of  the  title  under  the  elder  patent  has  a  riglit 
to  require  that  the  existence  of  the  lode,  and 
the  knowledge  of  its  existence  on  the  port  of 
the  erantee  of  the  elder  patent,  should  be  es- 
tablished. Here  we  have  a  remarkable  fact, 
the  absence  of  any  evidence  of  a  contest  be> 
fore  the  Land  Department  on  that  subject, 
and  of  any  hearing  on  the  part  of  the  owner 
of  the  elder  title.  We  have  no  finding  or  as- 
sertion of  the  existence  of  such  fact  in  the 
junior  patent,  or  that  It  was  established  even 
by  ex  parte  proceedings  before  the  officers  of 
the  government;  and  the  introduction  of  evi- 
dence, on  the  trial  in  this  case,  on  that  subject, 
was  ignored  as  anv  part  of  the  case  on  which 
the  judgment  of  the  court  was  based.  It  rests 
solely,  and,  as  the  court  says,  conclusively,  on 
the  presumption  that  the  officers  of  the  gov- 
ernment did  their  duty  in  the  matter,  and  that 
what  they  decided  is  incapable  of  contradic- 
tion. 

The  case  in  this  court  bearing  the  nearest 
analogy  to  the  one  before  us  is  that  of  Tlannu 
bal  dk  St.  J.  B.  Oo.  v.  Smith,  76  U.  S.  9  Wall 
95  [19:  599].  By  the  Act  of  September  28, 
1850,  all  the  swamp  and  overflowed  iunds  be> 
longing  to  the  United  States  were  given  to  the 
States  within  which  they  laid.  The  Secretary 
of  the  Interior  was  directed  by  the  Statute  to 
ascertain  and  distinguish  these  lauds  and  cer- 
tify them  to  Uie  several  States,  and  it  has 
been  repeat€Ndly  held  by  this  court  that  the 
Act  itself  was  a  present  grant  of  all  such  lands. 
Congress  subsequcntlv,  by  the  Act  of  June  10, 
1852.  granted  the  right  of  way  and  a  portion 
of  the  public  lands  to  the  State  of  Missouri, 
in  aid  of  the  construction  of  railroads.  This 
grant  was  accepted  by  the  Legislature  of  Mis- 
souri, which,  by  a  statute,  vested  the  land 
granted  in  the  Hannibal  and  St  Joseph  Kail- 
road  Company,  the  company  having  located 
its  road,  whereby  the  even-numbered  sections 
and  quarter-sections  granted  to  the  State  for  [iMS] 
the  use  of  sdd  road  were  ascertained.  The 
railroad  company,  finding  Smith,  the  defend* 
ant,  residing  upon  and  claiming  one  of  these 
quarter-sections,  brought  an  action  of  eject- 
ment to  recover  possession.  Smith  defended 
on  the  ground  that  the  land  was  swamp  land, 
and  the  title  passed  from  the  United  States  by 
the  Act  of  1850,  and  could  not  be  granted  to 
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ihm  State  d  Hiflsouri,  or  to  the  railroad  com- 
panj,  by  tbe  Act  of  1852.  The  latter  Act 
coDtidDod  a  reservation  from  tbe  grant  for  tbe 
railroad  of  all  lands  theretofore  conyeyed  or 
•clispoaed  of  by  tbe  United  States.  Here  tben 
were  two  grants  of  tbe  same  lands  by  tbe 
United  States,  tbese  grants  operating  as  effeo- 
tmdly  aa  patents  to  convey  title  to  tbe  property 
described  in  tbem.  It  became  necessary  in 
tbe  aoit  to  ascertain  wbicb  of  tbese  was  tbe 
superior  title.  Tbe  elder  grant  prima  facie,  to 
wit,  the  grant  of  tbe  swamp  lands  to  tbe  States, 
which  we  have  said  was  a  grant  inpratenti, 
waa  the  better  title.  Bat  the  question  arose  as 
4o  how  it  coold  be  shown  that  this  was  swamp 
land  withtn  the  meanine  of  the  Act  of  1860, 
and  therefore  passed  1^  that  Statute,  and 
coold  not  afterwards  be  transferred  by  tbe 
Act  of  1862. 

The  Act  of  Congress  granting  tbese  swamp 
lazidB  had  made  it  tbe  dnty  of  the  Secretary 
of  the  Traisury,  a  doty  afterwards  transferred 
to  the  Secretary  of  the  Interior,  to  ascertain 
what  were  swamp  lands,  and  to  make  certifi- 
cate of  tbe  fact  to  tbe  States  that  were  entitled 
to  ibeoL  This  duty  had  not  been  performed 
by  either  the  Secretary  of  the  Treasury  or 
tbe  Secretary  of  tbe  Interior.  There  was  no 
record  or  documentary  evidence,  therefore,  by 
which  the  State  claiming  those  swamp  lands, 
or  ita  grantee  claiming  under  it,  could  estab- 
lish the  fact  that  the  land  which  he  was  occu- 
pving  waa  swamp  land  under  tbe  grant  of 

1^  case  waa  brought  in  a  state  court  of 
Missouri,  nnd  that  court  permitted  Smith  to 
ftbow  by  parol  evidence,  uie  evidence  of  par- 
ties familiar  with  the  land,  that  it  was  swamp 
and  oTcrfiowed  land  at  tbe  time  the  grant  of 
1860  was  made  by  Congress,  and  b^  been 
ever  since,  and  on  this  testimony  a  judgment 
was  rendered  for  tbe  defendant  Smith,  which 
was  affirmed  by  tbe  Supreme  Court  of  tbe 
^001  st^ite.  From  toat  court  it  was  brought  to 
^^'  I  his  court  by  a  writ  of  error.  This  court 
tAid  that  "by  tbe  second  section  of  tbe  Act  of 
1360,  it  was  made  the  duty  of  the  Secretary  of 
tbe  Interior  to  ascertain  Mb  fact  (namely, 
whether  it  wlM  swamp  land  or  no^  and  fur- 
nish the  State  with  the  evidence  or  it.  Must 
tbe  State loee  tbe  land,  though  clearly  swamp 
Innd.  because  that  officer  has  neslected  to  do 
thiar  The  right  of  the  State  did  not  depend 
on  his  action,  but  on  tbe  Act  of  Congress, 
and  though  the  States  might  be  embarrassed 
in  tbe  assertion  of  this  rigut  by  tbe  delay  or 
fsilure  of  tbe  Secretary  to  ascertain  and  make 
out  lists  of  these  lands,  tbe  right  of  tbe  States 
to  them  oould  not  be  defeated  by  that  delay. 
Aa  that  officer  had  no  satisfactory  evidence 
tmderhls  control  to  enable  him  to  make  out 
tbese  lists,  as  is  abundantly  shown  by  tbe  cor- 
respondence of  tbe  Land  Department  with 
tbe  atate  officers,  he  must,  if  be  attempted  it, 
rely,  aa  he  did  in  many  cases,  on  witnesses 
whose  personal  knowleage  enabled  tbem  to  re- 
port as  to  the  character  of  the  tracts  claimed 
to  be  swamp  and  overflowed.  Why  should 
rot  the  same  kind  of  testimony,  subjected  to 
cioss-ezamination,  be  competent,  when  the  is- 
sue is  made  in  a  court  of  justice,  to  show  that 
they  are  swamp  and  overflowed  lands,  and  so 
excluded  from  the  grant  undei  which  plaintiflF 

186  U.  & 


claims,  a  grant  which  was  also  a  gratuity? 
Tbe  matter  to  be  shown  is  one  of  observation 
and  examination,  and  whether  arising  before 
the  Secretary,  whose  duty  it  was  primarily  to 
decide  it,  or  before  tbe  court,  whose  duty  it 
became  because  tbe  Secretary  bad  failed  to  do 
it,  this  was  clearly  the  best  evidence  to  be  bad, 
and  was  sufficient  for  the  purpose." 

Tbe  subeequent  case  of  French  v.  F^an,  98 
U.  S.  169  ViZi  812],  as  shown  by  a  careful 
reading  of  it,  is  not  in  conflict  wiUi  this  decis- 
ion, because  in  that  case  the  Secretary  having 
acted  upon  tbe  matter  and  certified  that  tbe 
lands  then  in  controversy  were  swamp  and 
overflowed  lands,  it  was  not  permitted,  in  a 
trial  before  a  jury,  to  contradict  this  certificate 
by  oral  testimony.  And  in  the  still  later  case 
of  WHgU  V.  EasOerry,  121  U.  S.  488  [80: 
1089],  tbe  principle  we  are  stating  is  clearly 
laid  down  in  a  case  almost  identical  with  the 
present  one. 

It  ia  urged  upon  us,  in  answer  to  this  view  12971 
of  tbe  subject,  that  by  sections  2826  and  2826  ^  * 
of  the  Revised  Statutes  it  is  made  the  duty  of 
s  person  seeking  to  avail  himself  of  the  dis- 
covery of  a  mineral  lode  and  obtain  a  patent 
for  the  same,  previous  to  making  the  applica- 
tion for  a  patent,  to  file  tbe  survey  and  field 
notes  of  the  grant  which  he  claims,  and  do 
certain  other  things  showing  him  to  be  entitled 
to  purchase  the  mineral  land  wbicb  he  claims, 
all  of  wbidi  is  to  be  under  oath.  Tbe  Statute 
tben  declarea  that  tbe  register,  upon  the  filing 
of  such  application,  field  notes,  etc.,  sbnil pub- 
lish a  notice  that  such  application  has  been 
made,  for  tbe  i>eriod  of  sixty  days,  in  a  news- 
paper to  be  by  him  designated  as  published 
nearest  to  said  claim,  and  at  tbe  end  of  this 
sixty  days'  publication,  "if  no  adverse  claim 
shall  have  been  filed  with  the  reci^ter  and  tbe 
receiver"  of  the  land  office,  "it  shall  be  assumed 
that  tbe  applicant  is  entitled  to  a  patent,  upon 
the  payment  to  tbe  proper  officer  of  tive  dol- 
lars per  acre,  and  that  no  adverse  claim  exists; 
and  thereafter  no  objection  from  third  parties 
to  tbe  issuance  of  a  patent  shall  be  heard,  ex- 
cept it  is  shown  that  the  applicant  has  fniled 
to  comply  with  the  terms  of  this  chnpter." 

Section  2326  then  proceeds  to  enact  that 
where  an  adverse  elaim  is  filed  it  shall  be  upon 
oath  of  the  person  making  tbe  claim,  and  siiall 
set  out  tbe  boundaries,  nature  and  extent  of 
such  adverse  claim,  and  all  proceeding  shall 
be  stayed  in  tbe  land  office  until  tbe  contro- 
versy shall  be  settled  or  decided  by  a  court  of 
competent  jurisdiction.  It  makes  it  the  duty 
of  the  adverse  claimant,  *'witbin  thirty  da)'s 
after  filing  bis  claim,  to  commence  proceedings 
in  a  court  of  competent  jurisdiction,  to  deter- 
mine  the  question  of  the  right  of  poseeseion,  and 
prosecute  the  same  with  reasonable  dilig^euce 
to  final  ludgment;  and  a  failure  so  to  do  shall 
be  a  waiver  of  bis  adverse  claim.  After  such 
judgment  shall  have  been  rendered,  tbe  party 
entitled  to  the  possession  of  the  claim,  or  any 
portion  thereof,"  may  "file  a  certified  copy  of 
the  judgment  roU  with  the  register  of  tbe  land 
office,  together  with  the  certificate  of  the  sur- 
veyor-general that  tbs  requisite  amount  of 
labor  has  been  expended  or  improvements 
made  thereon,  and  the  description  required  in  [M8] 
other  cases,  and  shall  pay  to  tbs  receiver  five 
dollars  per  acre  for  bis  claim,  together  withtho 
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proper  fees,  wberenpon  tlie  whole  proceedioi^ 
and  the  judgment  roll  shall  he  certified  hy  the 
register  to  the  oommissioner  of  the  QeDeral 
L^d  Office,  and  a  patent  shall  issue  thereon 
for  the  ckum,  or  such  portion  thereof  as  appli- 
cant shall  appear,  from  the  decision  of  the 
court,  to  rightly  possess.  If  It  appears  from 
the  decision  of  the  court  that  several  parties 
are  entitled  to  separate  and  different  portions 
of  the  claim,  each  party  may  pay  for  his  por- 
tion of  the  claim,  with  the  proper  fees,  and 
file  the  certificate  and  description  h^  the  sur- 
Teyorgeneral,  whereupon  uie  register  shall 
certify  the  proceedings  and  Judgment  rolls  to 
the  commissioner  of  the  General  Land  Office, 
as  in  the  preceding  case,  and  patents  shall  issue 
to  the  several  parties  according  to  their  respect- 
ive righta."  ^ 

The  argument  we  are  considering  assumes, 
as  a  matter  of  law,  that  all  that  was  required 
of  the  owners  of  the  Sierra  Nevada  claim,  and 
all  that  was  required  of  the  register  and  re- 
ceiver of  the  land  office  in  regard  to  these  pub- 
lications, was  done  and  had,  and  that  therefore 
the  owners  of  the  Moyer  patent  are  concluded 
by  the  proceedings  which  are  thus  supposed  to 
have  taken  place.  There  are  two  substantial 
objections  to  this  view  of  the  subject.  The 
first  is,  that  if  such  proceedings  were  had,  and 
resulted  either  in  the  trial  of  the  adverse  claim 
before  a  court  of  justice,  or  in  the  faflure  of 
Ho^er  or  anybody  else  to  assert  an  adverse 
daim,  those  proceedings  are  matters  of  public 
record,  and  as.  In  this  case,  they  must  eonsU- 
tute  the  main  reliance  of  those  claiming  under 
the  Sierra  Nevada  patent,  for  the  superiority 
of  their  title,  this  record  liiould  have  ^n  pro- 
duced on  the  trial  of  the  case;  and  Uiat  the 
mere  opinion  of  the  register  and  receiver  of 
the  land  office  as  to  what  those  proceedings 
are  and  their  effect  upon  the  prior  patent  of 
Moyer,  should  not  be  substituted  for  the  pro- 
duction of  those  proceedings  themselves,  copies 
of  which  were  easily  obtainable  atUie  land- 
office  department 

Another  reason,  which  we  think  more  satis- 
factory, is  that  a  careful  examination  of  this 
Statute  concerning  adverse  claims  leads  us  to 
the  conviction  that  it  was  not  intended  to  affect 
a  par^  who,  before  the  publication  first  re- 
quired, had  himself  gone  through  all  the  regu- 
lar proceedings  required  to  obtain  a  patent  for 
mineral  land  from  the  United  States,  had  es- 
tablished hisriffht  to  the  land  claimed  by  him, 
and  received  his  patent,  and  was  reposing 
quietly  upon  Its  sufficiency  and  validity.  It 
Is  true  that  there  are  no  very  distinctive  words 
declaring  what  kind  of  adverse  claim  is  re- 
quired to  be  set  up  as  a  defense  against  the 
partv  making  publication;  but  throughout  the 
whole  of  these  sections  and  the  original  Stat- 
ute from  which  they  are  transferred  to  the 
Revised  Statutes,  the  words  "claim"  and 
"daimant"  are  used.  This  word  is,  in  all 
legislation  of  Congress  on  the  subject,  used  in 
vegard  to  a  claim  not  yet  perfected  by  a  title 
from  the  government  by  way  of  a  patent 
And  the  purpose  of  the  Statute  seems  to  be, 
that  where  there  are  two  claimants  to  the  same 
mine,  neither  of  whom  has  vet  acquired  the 
title  from  the  government,  they  shall  bring 
their  respectift  claims  to  the  same  proper^, 
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In  the  manner  prescribed  in  the  Statute,  before 
some  judicial  tribunal  located  in  the  neighbor- 
hood where  the  property  Is,  and  that  the  result 
of  this  judicial  investigation  shall  govern  the 
action  of  the  officers  of  the  Land  Department 
In  determining  which  of  these  eUUmanU  shall 
have  the  patent,  the  final  evidence  of  title, 
from  the  government  This  view  is  consistent 
with  the  entire  Statute  on  the  subject,  and 
some  of  its  language  is  inconsistent  with  the 
idea  that  any  contest  to  be  thus  decided  is  be- 
tween a  party  who  already  has  the  legal  title  to 
the  property  which  he  claims  and  some  other 
party  who  is  only  setting  up  a  daim  to  the 
same  property. 

In  the  first  phoe.  its  inapplicability  to  the 
present  case  is  shown  by  the  requirement  that 
m  all  cases  the  successful  party  shaU  pay  five 
dollars  per  acre  before  he  can  get  his  patent. 
This  argues  that  it  has  no  reference  to  a  placer 
patent,  because  for  the  land  conveyed  by  a 
placer  patent  the  putv  is  only  required  to  pay 
two  dollars  and  a  half  an  acre. 

Again,  the  following  language  seems  Incon- 
sistent with  the  Idea  that  one  of  the  contesting 
parties  may  already  have  a  patent  for  the  land 
m  controversy,  namely:  "After  such  judg- 
ment shall  have  been  rendered,  the  party  enti- 
tled to  the  jMmeiHon  of  the  claim,  or  any  por- 
tion thereof,  may,  without  giving  further 
notice,  file  a  certified  copy  of  the  judgment  roll 
with  the  register  of  the  land  office,  together 
with  the  certificate  of  the  surveyor-general  that 
the  requisite  amount  of  labor  has  been  expended 
or  Improvements  made  thereon,  and  the  de- 
scription required  in  other  cases,  and  shall  pay 
to  the  receiver  five  dollars  per  acre  for  his  claim, 
togefter  with  the  proper  fees,  whereupon  the 
whole  proceedings  and  the  judgment  roll  shall 
be  certified  by  the  register  to  the  commissioner 
of  the  General  Land  Office,  and  a  pcUent  shall 
Ume  thereon  far  the  daim,  or  such  portion 
thereof  as  the  applicant  shall  appear,  from  the 
decision  of  the  courts,  to  rightly  possess.  If  it 
appears  from  the  decision  of  the  court  that  sev- 
eral parties  are  entitled  to  separate  and  different 
portions  of  the  claim,  each  party  may  pay  for 
his  portion  of  the  claim,  •  .  .  ■  and  patents 
shall  issue  to  the  several  parties  according  to 
their  respective  righta" 

It  is  too  obvious  to  escape  comment  that  by 
this  proceeding  there  are  brought  before  the 
court  adverse  daimante  to  mineral  land,  and 
that  the  party  who  succeeds  in  establishing  the 
superior  right  to  the  poeeeetion  shall  have  a  pat- 
ent This  may  be  the  party  who  institutes  the 
original  proceeding  or  It  maybe  the  partv  who 
sets  up  the  adverse  claim.  Whichever  of  these 
two  establishes  his  better  right  to  the  possession, 
gets  the  patent  How  can  this  apply  to  a  case 
where  one  of  the  parties  already  has  a  patent? 
How  can  he  be  required  to  pay  again  for  the 
land  for  which  he  has  already  paid  all  that  the 
law  requires?  How  can  he  be  required  to  estab- 
lish before  the  land  office  his  right  to  the  posses- 
sion of  a  mine  for  which  that  •ffiee  has 
already  granted  him  a  patent? 

Ana  again,  how  can  such  a  case  be  brought 
within  the  terms  •f  a  statute  which  provides 
that,  where  "several  parties  are  entitled  t*  sep- 
arate and  different  portions  of  the  claim,  each 
party  may  pay  for  bis  poftloa  of  the  chdm, 
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witk  the  fioper  fees,"  etc.,  "and  patents  shall 
iteoe  to  tke  serenl  parttes  accordiDg  to  their 
lespectfre  rights."  W  hy  should  a  patent  issue 
901  ]  to  a  party  for  that  for  which  he  already  has  a 
patent?  These  expressions  of  the  Statute,  so 
dearly  applicable  to  parties  who  are  only  claim- 
ants and  have  no  title,  show  what  the  purpose 
of  Congress  was  in  pasdng  the  law,  and  that  it 
was  not  intended  that  a  party  who  had  already 
gone  tbrouffh  all  these  proceedings  and  estab- 
ushed  his  i&ht  to  the  mine  which  he  claims, 
and  reeeiyed  his  patent  for  it,  shall  be  put  upon 
the  sanoe  level  with  mere  claimants,  who  have 
yet  to  establish  their  claim  and  prove  their  right 
even  to  the  possession,  and  that  he  is  to  be 
brought  before  a  judicial  tribunal  to  make  a 
contest  with  a  party  who  has  no  legal  standing 
in  court  to  contest  with  him,  who  has  the  legal 
title  from  the  coyemment 

And  this  is  just  and  is  sound  policy.  .Why 
should  a  party  who  has  the  legal  title  tem  the 
gOYemment  of  the  United  States,  on  which  he 
relies  with  safety,  be  called  upon  to  answer 
every  adventurer  who  digs  a  hole  in  the  ground 
thus  conveyed  to  him  and  asserts  a  n^t  to 
mineral  found  in  that  ground?  When  hb  hss 
once  obtained  the  patent  of  the  United  fliates 
for  hk  land,  he  should  be  only  reauired^  an- 
swer persons  who  have  some  established  daim, 
and  to  contest  with  this  party  not  befove  the 
administrative  departments,  but  in  courts  of 
Justice,  by  the  regular  proceedings  which  de- 
lermioe  finally  the  rights  of  parties  to  property. 
For  theee  reasons  we  do  not  believe  ttiat  these 
sections,  2825  and  2326,  are  intended  to  apply 
to  the  case  of  a  party  who  has  a  prior  patent 
for  the  land  whidi  may  be  the  subject  of  con- 
troversy before  the  register  and  receiver  of  the 
land  oAce.  Is  it  fair  and  Just  that  the  party 
who  has  gone  through  all  the  processes  which 
the  laws  of  the  United  States  require  of  him  to 
obtaio  title  to  its  lands,  and  has  obtained  that 
title,  shall  be  subjected  by  the  officers  of  the 
/government  of  the  United  States  to  defend  that 
title  before  them  from  the  attacks  of  an  out- 
sider? 

We  have  more  than  once  held  that  when  the 
^vemment  has  issued  and  delivered  its  patent 
for  lands  of  the  United  States,  the  control  of 
the  Department  over  the  title  to  such  land  has 
ceased,  and  the  only  wav  in  which  the  title  can 
be  impeached  Is  by  a  bill  in  chancery;  and  we 
do  not  believe  that,  as  a  general  rule,  the  msn 
who  has  obtained  a  patent  from  the  govern- 
ment can  be  called  to  answer  in  regard  to  t^at 
patent  before  the  officers  d  the  Land  Depart- 
ment of  the  government  U.  8.  v.  Schurt,  1(K3 
U.  8.  878  [26:  167]. 

For  these  reasons  we  are  of  opinion  that  the 
circuit  court  In  refusing  to  consider  the  testi- 
mony found  in  the  case  in  regard  to  the  known 
SOS]  ^^icistenoe  of  the  vein  of  the  Sierra  Nevada 
claim  at  the  time  of  the  application  for  the 
Moyer  patent,  was  in  error;  and  slso  Uiat  it 
was  erroneous  to  hold  that,  on  the  face  of  the 
patent  for  the  Sierra  Nevada  mine,  the  exist- 
ence of  this  vein  uid  the  knowledge  of  its  exist- 
ence were  to  be  oondosively  jvesumed  in  this 
action. 
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The  judffTMnt  ii  reverted,  amd  the  earn  i$  re- 
manded to  the  Oireuit  Omurt,  with  a  dinctian 
to  grant  a  new  triaL 

Mr,  Jtittioe  Brewer,  dissenting:  * 
I  am  unable  to  agree  with  the  opinion  of  the 
court,  delivered  by  Mr,  Juetiee  Miller. 

A  plaq^  patent  and  the  Statute  under  which 
it  is  issued  expressly  provide  that  it  shall  not 
include  any  known  loae  or  vein.  So,  if  within 
the  limits  of  placer  ground  there  be  a  vein  or 
lode  bearing  gold  or  other  mineral  of  precious 
value,  and  that  vein  or  lode  was  known  at  the 
time  of  the  application  for  the  placer  patent,  it 
did  not  pass  under  the  patent.  It  wss  as  much 
excepted  from  its  terms  as  though  it  were  in  an 
adjoining  State.  It  was  territory  carved  out 
by  the  very  language  of  the  patent  and  the 
Statute,  and,  not  passing  to  the  patentee,  re- 
mained the  property  of  the  government,  and 
subject  to  location  and  patent,  as  fully  and  in 
the  same  manner  and  upon  the  same  terms,  as 
any^  other  mineral  vein.  Suppose  a  patent  for 
agricultural  lands  by  virtue  of  the  Statute  ex-  * 
cepted  all  lakes,  ponds  and  other  bodies  of 
water,  who  would  doubt  that  the  title  to  any 
lake  or  pond,  within  the  territory  described  in 
such  patent,  remained  in  the  government  and 
subject  to  sale  by  it  in  any  manner  it  deemed 
best;  or  that  a  title  thereto,  obtained  in  tbe 
manner  prescribed  by  law,  was  paramount. 
So  here.  Tbcre  is  only  one  way  and  one  tri- 
bunal provided  for  obtaining  title  to  any  vein  roA«i 
or  lode,  whether  within  or  without  the  limiU  L30»J 
of  placer  ground,  and  that  is  by  application  in 
the  land  office.  That  way  was  pursued  in  this 
case,  and  a  patent  obtained.  Whether  this  lode 
or  vein  was  or  was  not  within  the  limits  of  the 

Elacer  patent  depends  upon  no  matter  of  law, 
ut  upon  two  questions  of  fact:  first,  Was 
tbere  a  vein  bearing  gold  or  other  precious 
mineral  within  the  limits  of  the  placer  territory? 
and.  second.  Was  it  known  at  the  time  of  the 
application  for  the  placer  patent?  These  two 
questions  of  fact  determine  the  question  wheth- 
er the  placer  patent  took  the  whole  surface 
ground,  and  all  veins  and  lodes  within  its  teni- 
toiy.  Providon  is  made  by  statute  for  putting 
such  questions  of  fact  in  issue.  The  adverse 
proceedings  prescribed  by  statute  are  of  com- 
mon occurrence.  It  is  the  ordinary  procedure. 
We  have  had  cases  involving  such  procedure 
before  us  this  term.  But  I  fear  that  this  decis- 
ion is  equivalent  to  holding  that  such  statutory 
adverse  proceedings  amount  to  nothing  and  are 
unworthy  of  notice.  From  Johneon  v.  TotoeUy, 
80  U.  S.  18  Wall  72  [20:  485],  to  the  present 
time,  the  uniform  ruling  of  this  court  has  been, 
that  questions  of  fact  passed  upon  by  the  Land 
Department  are  conclusively  determined,  and 
that  only  questions  of  law  can  be  brought  into 
court. 

The  right  to  this  patent  solely  depends  upon 
these  two  questions  of  fact,  which  were  con- 
sidered by  the  land  office  when  the  original 
patent  was  issued.  I  think  that  its  determina- 
uon  upon  them  was  conclusive. 

I  am  authorized  by  the  chief  justice  to  say 
that  he  concurs  in  these  views. 
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HOWARD  MANSriELD,  Biff,  in  Err., 

THE  EXCELSIOR  REFINERY  COM- 
PANY. 

(See  &  a  Beporter*8  ed.  808-842.) 

BeeitaU  in  tnutee*$  deed,  error  in^-^iUkUm 
deed — recording— IlUnoie  law — reeordirM  truet 
deed,  effect  of— priority  of  lien  on  dietulery — 
^ect  of  eoUector*$  mie-^mhM  imtereet-^ 
forfeiture  for  fiuud. 

L  Neither  error  In  mere  reottals  In  A  tnistee^daed, 
nor  its  silence  ss  to  the  hour  of  the  dsj  when  the 
sale  oocurred,  makes  the  deed  yoid  or  ineffeotoal 
as  a  oonyeyance  of  the  title  by  a  trustee  inrested 
with  power  to  sell  and  to  oonvey  the  title. 

H  In  Illinois,  a  quit-claim  deed  is  effectual  to  trans- 
fer title  to  land  and  the  inrior  reoordinf  of  suoh 
deed  will  give  it  a  preference  over  one  previously 
executed,  but  which  was  subsequently  recorded. 

H  In  Illinois,  an  unrecorded  deed  will  pass  the 
title,  except  as  to  ereditois  and  subsequent  pnr> 
ohaseis  without  notice. 

A.  The  recording  of  a  trust  deed  gives  notice  of 
its  existence  to  subsequent  claimants  of  the 
equity  of  redemption,  and  of  what  may  be  done 
In  punuance  of  the  deed,  and  they  are  bound  to 
take  notice  of  proceedings  thereunder. 

ib  A  priority  of  Hen  acquired  by  the  govemment 
on  a  distillery  by  the  waiver  of  prior  liens  upon 
It  under  sec  ant,  U.  8.  Bev.  Stat^  oan  only  be  ei^ 
forced  in  equity. 

t.  When  the  collector  distrains  and  sells  property 
for  taxes,  his  certtflcate  transfers  to  the  pur- 
chaser only  the  right,  title  and  interest  of  the 
delinquent  in  the  property  sold.  Sec  UM,  U. 
8.  Bev.  Stat. 

T.  Where  that  interest  is  only  a  leasehold  interest, 
the  purchaser  at  the  ooUector^  sale  acquires 
'  nothing  more. 

H  Forfeiture  of  distillery  premises  for  nonpayment 
of  taxes  cannot  occur  unless  the  distiller  has  de- 
frauded, or  attempted  to  defraud,  the  govem- 
ment of  the  taxes  due  from  him. 

[No.    289.] 
Submitted  and  Argued  March  i8,  1890.    De- 
cided Mofg  6,  1890. 

r^  ERROR  to  tbe  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Hlinois  to  review  a  judgment  for  defendant 
in  an  action  to  recover  possession  of  land  on 
which  was  a  distillery.    Bevened. 

The  facts  are  stated  in  the  opinion. 

Mr.  Hearj  B,  Masoiit  for  plaintiff  in 
error: 

Govemment  leizare  and  sale  invalid  for 
lack  of  preliminary  notice  and  demand  for 
payment  of  tajtes. 

U.  8.  Rev.  Stat.  9%  8185,  8180 ;  Piarker  v. 
Bute,  18  U.  8.  9  C^ch,  60,  71  (8:  868, 
860). 

Alio  invalid  for  lads  d  notice  of  each 
geisnre  end  piqpoeed  sale. 

U.  8.  Rev.  ^at  88  8197,  8198;  Mo.  Gen. 
Stat.  1866,  ^ap.  18,  $118 ;  Spurtoekr.  Atten, 
49  Mo.  178,  190;  Dl.  Rev.  Stat  diep.  77, 
Jydgmenti  amd  EaoeeuHone^  g  14. 
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Govemment  sale  and  deeds  executed  there- 
under operated  at  most-  only  to  convey  the 
leasehold  of  Hinda,  which  expired  Mij  1» 
1877. 

U.  8.  Rev.  Stat.  §§  8186,  8196,  8199,  8251 ; 
U.  8,  V.  Fan 5Zyto,  8 Biss.  227,  280;  Windeor 
V.  McVeigh,  98  U.  8.  274,  277  (28 :  914,  915)  ; 
McVeigh  v.  U.  8.  78  U.  8.  11  Wall.  259  (20: 
80) :  Hendereon'B  DietiUed  Spirite,  81  U.  8. 
14  Wall.  44  (20 :  815) ;  Thacher'i  DietiUed 
Spirits,  108  U.  8.  679  j:26:  585)  ;  Brine  v. 
Bartford  F.  In$.  Co.  96  U.  8.  627  (24:  858). 

Govemment  seizure  and  sale  invalid  as  to 
plaintiff  and  his  grantors,  because  no  notice 
given  to  them. 

U.  8.  Rev.  Stot.  §g  8197,  8207 ;  1  Bouv. 
ier.  Law  Diet  title  Eetate,  p.  605 ;  U.  8. 
Const  5th  Amendment ;  Windeor  v.  McVeigK 
98  U.  8.  274,  277  (28:914,  915). 

Waivers  of  plaintiff's  grantors  did  not 
waive  notice,  but  simply  gave  govemment  & 
fint  lien,  whidi  coold  only  be  enfotoed  upoD 
doe  notice. 

U.  8.  Bev.  Stat  tt  8197,  8861,  8262. 

Collector's  deed  invalid  to  devest  plain- 
tiff's title,  because  it  does  not  purport  i» 
pass  the  title  of  any  ptrty  or  parties  delin- 
quent ;  at  most  it  merely  assigned  the  lien 
of  the  United  States. 

U.  8.  Rev.  Stat  %  8199;  Bkutein  t.  Gam^ 
45  Mo.  62;  Clarke  v.  Strickland,  2  OaiiU, 
489,  448  et  eeq.;  Biddger  v.  Union  Jim.  <h. 
17  Fed.  Rep.  498. 

Objections  to  defendant's  tax  deed  can  be 
properly  raised  in  an  action  of  ejectment. 

BecUty  v.  Mason,  80  Md.  409,  416 ;  Plarher 
V.  Bule,  18  U.  8.  9  Oanch,  64,  71  (8 :  658, 
660) ;  Bonkendotff  v.  Taylor,  29  U.  8.  4  Pet. 
849,  859  (7 :  882,  885)  ;  Slater  v.  Maaneea,  7S 
U.  8.  6  Wall.  268,  276  (18 :  796,  799)  ; 
Sehenck  v.  Bsay,  1  Dill.  267,  1  Woolw.  175. 

Trustee's  deed  to  plaintiff's  grantor  wa» 
valid. 

m.  Rev.  Stat  chap.  95,  Mortgages,  %  17; 
Koester  v.  Burke,  81  111.  486,  489 ;  Graham 
V.  Anderson,  42  111.  514,  617. 

Mr.  W.  E.  Blaket  for  defendant  in  error : 

A  special  authority  must  be  strictly,  lit- 
erally and  precisely  pursued. 

PloufeU  V.  TuttU,  8  N.  Y.  401 ;  Sharp  v. 
Johnson,  4  Hill,  99;  Sears  v.  lAvermore,  17 
Iowa,  297 ;  Oebhard  v.  Sattler,  40  Iowa,  152 ; 
Waidron  v.  Ohaetenen,  2  Blatchf.  62;  Sim- 
mons V.  Ba/ynard,  80  Fed.  Rep.  682. 

A  trustee  is  disqualified  from  purchaslD;^ 
or  acquiring  an  interest  adverse  to  that  or 
his  eeetui  que  truet  in  the  trust  property. 

Wormley  v.  Wormley,  21  U.  8.  8  Wheat. 
421  (5:  651)  ;  WaUien  v.  Bodley,  89  U.  8.  14 
Pet.  156  (10:  896) ;  ^10011  t.  GiM,  21  Fed. 
Rep.  278. 

Uk  Illinois  a  quit^aim  deed  is  as  effectual 
to  transfer  title  to  land  as  a  deed  of  bargain 
and  sale. 

MeOownd  v.  Beed,  6  111.  117;  Brown  v. 
Banner  CM  d  OoalOa  Go.  97  Dl.  214;  Df- 
lano  V.  Bennett.  90  Dl.  688. 

When  the  only  object  of  the  proceeding  is 
to  appropriate  tne  land  to  the  satisfaction  of 
the  government  lien,  no  reason  can  exist  for 
notifying  a  tmstee,  who  prior  thereto  had 
folly  discharged  his  trust 

Johnson  T.  Fbeter,  68  lowm,  140. 

m  U.S. 
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A  second  incumbrancer  Ib  not  a  neolessary 
party  to  a  proceeding  instituted  by  a  priot 
Hennolder. 

BrmD9ter  y.  WakeflM,  22  How.  128,  129  (16 : 
804) ;  DonneOif  y.  Butch,  15  Iowa,  99. 

Mr,  JuiUce  Harlaii  deliyered  the  opin- 
ion of  tbe  court  : 

This  is  an  action  in  the  nature  of  eject- 
ment. It  was  brought  by  the  plaintiff  in 
error,  December  24,  1879,  to  reooyer  from  the 
defendant  in  error  the  possesaion  of  a  tract 
of  land  in  Henderson  County,  Dlinois,  con- 
taining ten  acres  more  or  less,  and  upon 
which  was  a  distillery.  The  plea  was,  not 
ruilty  of  unlawfully  withholoing  the  ^|Bm- 
ises  described  in  tne  declaration.  There 
were  three  trials  of  the  case,  each  time  by 
the  court,  pursuant  to  a  written  stipulation  A 
the  parties  waiyins  a  Jury.  Upon  the  first 
trial  there  wss  a  Judgment  forthie  defendant 
At  the  instance  of  the  plaintiff  a  new  trial  was 
granted,  in  oonformifr  with  a  statute  of  Illi- 
nois which  proyides  that  at  any  time  within 
one  year  aft^  a  Judffment,  eitiier  upon  default 
or  yerdict  in  an  action  of  ejectment,  the  par^ 
against  whom  it  is  rendered,  his  l^inor  as- 
signs, shall  be  entitled,  upon  the  payment  of 
all  costs,  to  haye  the  Judgment  yacated  and  a 
Dew  trial  granted,— no  more,  howeyer,  than 
two  new  trials  to  be  granted  to  the  aame 
party  under  the  Statute.  Key.  Stat.  Dl. 
1845,  p.  208,  S  80;  1874,  p.  447,  g  85;  1 
Starr  Ss  Curtis'  Anno.  Stat.  989.  The  first 
new  trial  under  this  Statute  is  the  right  of 
the  unsuccessful  party,  and  is  not  dependent 
upon  the  discretion  of  the  court  vdtue  y. 
&Aiiy^,  6  Ul.  160 ;  Bifgi  y.  Socage,  9  111. 
1  129;  Bmmansy.  BUhop,  IJHl.  162;  Chamber' 
'  lainT.  McCarty,  68  111.  262;  Lowe  y.  IlMke, 
108  m.  58.  These  statutory  proyisions 
ffoyem  the  trials  of  actions  of  ejectment  in 
the  courts  of  the  United  States  sitting  in 
Dlinois.  Equator  M.  dt  8.  Co.  y.  HaU,  106 
U.  8.  86  [27:  114].  At  the  second  trial 
there  was  a  judgment  for  the  plaintiff.  The 
defendant  then  took  a  new  trial  under  the 
Statute,  and  when  the  case  was  last  tried 
the  court  ruled  that  upon  all  the  eyidence 
the  law  did  not  authorize  a  recoyery  by  the 
plaintiff,  and  gaye  Judgment  for  the  deiend- 
ant  The  present  writ  of  error  brings  up 
that  Judgment  for  reyiew. 

The  puties  entered  into  a  written  stipula- 
tf(m  as  to  the  principal  facts.  The  main 
question  in  the  case  arises  out  of  a  sale  by 
a  collector  of  internal  reyenue  of  the  prem- 
ises in  dispute,  including  the  distillery 
tikereon,  for  taxes  due  from  the  distiller. 

The  facts,  so  far  as  it  is  necessary  to  state 
them,  may  be  thus  summarized : 

On  the  90th  of  September,  1878.  the  Bank 
of  Chicago  was  the  owner  in  fee  of  the  prem- 
ises. It  executed  to  the  United  States,  April 
22,  1874,  in  conformity  with  the  statute  of 
the  United  States,  what  is  called  a  waiyer, 
which  recited  that  George  B.  Hinds  intended 
to  carry  on  the  business  of  distilling  and 
manufacturinff  high  wines  in  the  distillery 
on  these  prennses,  and  contained  the  follow- 
ing provisions:  "And  whereas  the  under- 
signed, the  Bank  of  Chicago,  a  corporation 
organised   and  existing  under  the  latrs  of 
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the  State  of  Illinois,  of  the  County  of  Cook 
and  the  State  of  Illinois,  has  an  mterest  in 
the  title  of  said  lot  of  land  and  distillery 
and  appurtenances:  Therefore,  in  order  to 
enable  the  said  Qeoree  £.  Hinds  to  carry  on 
said  business  on  saia  lot  of  land  In  said  dis- 
tillery, and  to  comply  with  the  requirements 
of  the  eighth  section  of  the  Act  of  Congress, 
approyed  July  20th,  A.  D.  1868,  and  in  con- 
sideration thmof,  the  said  bank  does  hereby 
express  and  giye  its  consent  that  said  distil- 
lery and  premises  may  be  used  by  said  Hinds 
for  the  purpose  of  distilling  spirits,  subject 
to  the  proybions  of  law ;  and  uie  said  bcmk 
does  hereby  expressly  stipulate  that  the  lien 
of  the  United  States  for  taxes  and  penalties 
shall  haye  priority  of  any  and  all  its  interest 
and  claims  to  saia  distillery  and  premises, 
and  that  in  case  of  the  forfeiture  ox  Uie  dis- 
tillery premises  or  any  part  thereof  the  title 
of  the  same  shall  yest  in  the  United  States, 
discharsed  from  any  sudi  claim  or  interest 
whidi  tne  said  bank  has  or  may  haye  in  and 
to  the  same,  and  with  the  express  under- 
standing that  this  waiyer  shall  take  effect 
and  be  £d  force  on  and  after  this  date."  This 
document  was  recorded  the  day  succeeding 
its  execution,  in  the  office  of  thie  recorder  or 
the  county  where  the  land  lies. 

The  bank,  on  the  10th  of  July.  1874,  exe- 
cuted to  Isaic  P.  Coates  adeed or  instrument 
which  was  duly  recorded  on  the  80th  of 
March,  1875,  conyeying  yarious  parcels  or 
tracts  of  land,  including  the  one  In  contro- 
yersy,  in  trust  to  dispose  of  the  same  at  pub- 
lic or  priyate  sale,  iaA  apply  the  proceeds 
to  the  payment  of  its  deots  and  liabilities. 
Coates  executed.  May  8,  1875,  under  section 
8262  of  the  Reyised  Statutes,  a  waiyer  sim- 
ilar to  the  one  aboye  referred  to,  and  which 
by  its  terms  was  to  take  effect  May  10,  1876. 
lliis  was  also  placed  on  record.  By  quit- 
claim deed  executed  on  the  same  day—May 
8,  1876— Coates,  as  assignee,  conveyed  the 
premises  in  dispute  to  Elisha  H.  Turner,  of 
Burlington,  Iowa.  The  consideration  recited 
was  $8,500,  paid  by  the  grantee.  This  deed 
was  recorded  May  6,  1876,  together  with  the 
waiyer  that  Coates  had  executed.  Turner 
also  on  the  same  day  executed  and  placed 
upon  record  a  similar  waiyer  to  the  United 
States. 

On  May  6, 1875,  Turner  conyeyed  the  prem- 
ises to  George  F.  Westover,  of  Chicago,  in 
trust  to  secure  the  payment  of  three  promis- 
sory notes  giyen  by  Turner  for  the  price  of 
the  premises,  all  dated  May  6,  1876,  and 
payable  to  the  order  of  Isaac  P.  Coates,  as- 
signee,—one  for  $1,500  due  July  1.  1875 ;  one 
for  $8,000  due  jILaj  1,  1876,  and  one  for 
$8,000  due  May  1,  1877,— each  note  drawing 
interest  at  the  rate  of  eight  per  cent  per 
annum  until  due,  and  ten  per  cent  after  ma- 
turity. This  deed  proyiaed,  among  other 
things,  for  a  sale  by  the  trustee  upon  default 
by  Turner  in  the  payment  of  the  notes  or  any 
part  thereof,  or  of  tiie  interest  accruing 
thereon,  and  for  a  oonyeyance  to  the  pur- 
chaser. It  gaye  the  trustee  power  to  adjourn 
the  sale  from  time  to  time,  at  discretion,  and 
constituted  him  attorney  for  the  grantor  to 
execute  and  deliyer  deeds  to  the  purchaser 
or  purchasers ;  applying  the  proceeds  to  the 
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payment  of  tlie  notes  and  for  other  purposes 
specified,  and  reoonveying  to  the  grantor, 
after  the  objects  of  the  trust  were  accom- 
plished, such  part  of  the  premises  as  re- 
mained unsold.  This  deed  was  recorded  the 
da^  of  its  execution,  and  at  the  same  time 
with  the  deed  from  Coates  to  Turner. 

In  conformity  with  the  terms  of  the  trust 
deed,  Westover,  on  the  1st  day  of  September, 
1876,  advertised  the  premises  to  be  sold,  at 
public  yendue,  on  the  7th  day  of  October, 
1876,  to  the  highest  bidder  for  cash,  together 
with  all  the  nght,  title,  benefit  and  eauity 
of  redemption  thetrein  of  Turner,  his  heirs 
and  assigns.  The  advertisement  stated  that 
the  sale  was  because  of  default  in  the  pay- 
ment of  the  first  two  above-described  notes 
of  Turner  to  Coates,  and  of  the  interest  due 
thereon,  and  because  of  the  application  by 
the  legal  holders  of  the  notes  to  the  trustee 
to  self  and  dispose  of  the  premises  under  the 
authority  conferred  by  the  trust  deed.  A 
sale  was  made  by  the  trustee  on  the  day  and 
at  the  place  named  in  the  notice.  By  Quit- 
claim deed,  dated  October  9,  1876,  and  duly 
acknowledged  the  next  day,  Westover  con- 
veyed the  premises  to  Coates,  as  purchaser 
at  the  trustee's  sale.  The  deed  described  the 
default,  on  account  of  which  the  sale  was 
made,  as  having  occurred  **  in  the  payment 
of  the  second  of  said  notes,  an(\  the  interest 
on  the  second  and  third  notes,"  and  stated 
that  the  premises  were  sold,  under  the  adver- 
tisement, on  the  day  and  year  and  at  the 
place  mentioned,  ana  that  Coates  became  the 
purdiaser.  This  deed  was  duly  acknowl- 
edged on  the  10th  day  of  October,  1876,  but 
was  not  filed  for  record  and  record^  until 
December  22,  1879.  By  quit-claim  deed, 
dated  December  18,  1879,  acknowledged  the 
succeeding  day,  and  filed  for  record  Decem- 
ber 22,  1879,  Coates  and  wife  conveyed  the 
premises  to  the  plaintiff,  Howard  Mansfield. 

The  stipulation  between  the  parties  states 
that  "December  16,  1876,  the  said  real  estate 
in  controversy  was  seised,  and  afterwards  a 
s'Je  made  by  the  United  States  collector  of 
«ntemal  revenue  for  the  4th  District  of  Illi- 
nois, for  the  nonpayment  of  taxes  and  assess- 
ment of  internal  revenue  against  George  £. 
Hinds,  a  distiller  operating  under  a  lease 
expiring  May  1,  1877,  the  distillery  on  the 
said  property  in  controversy,  sufficient  goods, 
chattels  or  other  effects  to  satisfy  such  taxes 
and  assessments  not  having  been  found  by 
said  collector;*  also,  ''that  George  F.  West- 
over  and  Isaac  P.  Coates  receiv^  no  notice 
of  such  seizure  and  sale  (prior  to  said  sale) 
and  only  knew  of  such  seizure  and  sale  by 
reports  long  after  such  seizure  and  sale  oc- 
curred." The  collector's  advertisement  was 
on  December  21,  1876,  and  was  for  the  sale,  on 
the  10th  of  January,  1877,  of  "the  property 
generally  known  as  the  Sagetown  or  Turner 
aistillery,  latel}  operated  by  George  £. 
Hinds,  consisting  ox  10  acres,  more  or  less, 
with  the  distillery  buildings  thereon,"  etc. 
The  report  of  that  sale  shows  that  Albert 
W.  Pusons,  of  Burlington,  Iowa,  became 
the  purchaser  of  the  property  sold  by  the 
collector,  at  the  price  of  92,240,  the  amount 
of  the  assessments,  liabilities  and  costs 
claimed  by  the  government    The  property 


not  having  been  redeemed  within  the  time 
prescribed  by  the  laws  of  Hlinois,  and  T. 
W.  Barhydt,  trustee  for  the  Merchants'  Na- 
tional Bank  of  Burlington,  Iowa,  having 
become  the  owner,  by  assignment  of  the  cer- 
tificate of  purchase  given  to  Parsons,  the 
collector,  November  4,  1878,  made  a  deied  to 
Barhydt,  trustee,  conveying  all  the  rieht, 
title  and  interest  of  the  United  States.  That 
deed  was  acknowledged  November  14,  1878, 
and  recorded  December  22,  1879.  The  de- 
fendant claims  title  under  the  collector's  sale 
and  deed.  It  also  claims  under  a  quit-claim 
deed  executed  to  it  by  Elisha  H.  Turner  and 
wife,  of  date  May  14,  1878,  which  was  ac- 
knowledged on  that  day,  and  filed  for  record 
October  28,  1878.  This  last  deed  purported 
to  have  been  given  "for  the  consideration  of 

food  and  valuable  considerations  hereby  ac* 
nowledged.  and  one  dollar,"  and  to  ''^con- 
vey and  quitclaim"  Turner's  interest  in  the 
premises. 

Our  attention  will  be  first  directed  to  cer- 
tain objections  urged  by  the  defendant  to  the 
plaintiff's  title.    Its  contention  is  that  the 

Sower  conferred  upon  Westover  by  the  trust 
eed  of  May  6,  1875,  was  not  so  executed  as 
to  pass  the  title  to  Coates,  the  purchaser  at 
the  trustee's  sale  of  October  7,  1876.  This  [saf 
objection  is  based  upon  two  grounds,  the  first 
of  which  is  that  the  trustee  s  advertisement 
stated  tiiat  the  sale  was  by  reason  of  the  de- 
fault in  the  payment  of  the  first  two  prom 
issory  notes  given  by  Turner  to  Coates,  and 
of  the  interest  due  on  those  notes,  whereas 
the  deed  from  Westover  to  Coates  recites  that 
the  default  was  in  respect  to  the  second  note, 
and  the  interest  on  the  second  and  third  notes. 
The  second  ground  is,  that  the  trust  deed 
authorized  the  trustee,  upon  default  in  the 
payment  of  the  notes  or  of  any  part  thereof, 
or  of  the  interest  accruing  thereon,  and  after 
advertisement,  to  sell  the  premises  and  all 
the  right  and  equity  of  redemption  of  the 
grantor  ''at  public  vendue,  to  the  highest 
bidder  for  cash,  at  the  premises  or  at  the 
front  door  of  the  court-house, "  in  the  county 
where  the  premises  were,  ''at  the  time  ap- 
pointed in  said  advertisement,  or  may  adjourn 
the  sale  from  time  to  time,  at  discretion ;" 
and  that  while  the  advertisement  fixed  the 
hour  of  11  o'clock  of  the  forenoon  of  October 
7,  1876,  as  the  time  of  the  sale,  the  deed  to 
Coates,  although  reciting  that  the  sale  oc- 
curred ''upon  the  day  and  year  and  at  the 
place"  mentioned  in  the  advertisement,  was 
silent  as  to  the  hour  of  the  day  on  which 
the  sale  took  place.  These  objections— if, 
under  any  circumstances,  available  to  Turner 
or  to  those  claiming  under  him — are  of  no 
consequence  in  this  action  involving  simply 
the  legal  title  to  the  premises.  The  trustee 
had  power  to  sell  upon  notice,  and  to  convey 
the  legal  title  to  the  purchaser.  He  did  sell 
upon  notice  which  described  the  nature  of 
the  default  upon  the  part  of  Turner  that 
made  a  sale  necessary,  while  the  deed  does 
not  accurately  state  the  particulars  of  such 
default,  it  does  recite  a  sale  pursuant  to  the 
notice,  and  makes  that  notice  a  part  of  the 
deed.  Neither  this  error  in  its  mere  recitals, 
nor  its  silence  as  to  the  precise  hour  of  the 
day  when  the  sale  occurred,  made  the  deed 
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▼old  upon  its  fitoe,  ot  ineffectual  as  a  con- 
▼eyanoe  of  the  legal  title  by  a  trustee  invested 
with  power  to  sell  upon  notice,  and  to  con- 
rtj  the  title  to  the  purchaser.  Kcuter  y. 
Burke,  81  Dl.  480,  489;  Oraham  v.  Ander- 
«9m  48  ni.  514,  517. 
133]  Another  contention  of  the  defecdant  is  that. 
Independently  of  any  right  acqmired  under 
the  collector's  sale  and  conveyance,  its  title, 
as  derived  from  Turner's  quu-claim  deed  of 
May  14^  1878,  filed  for  record  October  28, 
t8TO,  must  prevail  in  this  action  against  the 
plaintiff's  title,  derived  from  the  deed  of 
Westover  to  Coates,  not  filed  for  record  until 
December  82,  1879.  This  contention  is  based 
upon  that  provision  of  the  Statute  of  Illinois 
which  declares  that  "all  deeds,  mort^ges 
and  other  instruments  of  writing  which  are 
authorized  to  be  recorded  shall  take  effect 
and  be  in  force  from  and  after  the  time  of  filing 
the  same  for  record,  and  not  before,  as  to  all 
creditors  and  subsequent  purchasers  without 
notice ;  and  all  sudi  deeos  and  title  papers 
shall  be  adjudged  void  as  to  all  creditors 
and  subsequent  purchasers  without  notice, 
until  the  same  shall  be  filed  of  record. "  Rev. 
Stat.  ni.  1845,  p.  108,  §28;  1874,  p.  278, 
chap  80,  §  80 ;  1  Starr  &  Curtis,  p.  591,  §  81. 
The  defendant  claims  to  be  a  subsequent 
purchaser  from  Turner  without  notice  of  the 
prior  sale  and  conveyance  by  Westover  to 
Coates.  It  relies  upon  those  cases  in  the 
Supreme  Court  of  Illinois  which  hold  that 
'*a  deed  of  release  and  quit-claim  is  as  effect- 
ual for  the  purpose  of  transferring  title  to 
land  as  a  deed  of  bargain  and  sale ;  and  the 
prior  recording  of  such  a  deed  will  give  it  a 
preference  over  one  previously  executed,  but 
which  was  subsequently  recorded.  In  this 
fespect  there  is  no  distinction  between  differ- 
ent forms  of  convevance.  As  a  general  rule, 
the  one  first  recorded  must  prevail  over  one 
of  older  execution,  when  maae  in  good  faith, 
and  when  it  appears  to  have  been  the  inten- 
tion of  the  parties  to  convey  again  the  mme 
lands  which  had  previously  be^  conveyed." 
McC&iMd  V.  Beed,  5  111.  117.  See  also  Ken- 
mdy  V.  Norihup,  15  111.  154 ;  EoUnwk  v. 
Didctnaon,  56  Dl.  497;  Bdrj^^am  v.  Little, 
50  Ul.  509.  So  in  Brown  v.  Banner  Coal  db 
Coal  Oa  Ch.,  97  Dl.  214,  219:  ''The  land 
being  within  the  description  the  grantees 
under  the  quit-claim  deed  are  purchasers ;  and, 
nothing  indicating  bad  faith  or  notice  of  the 
former  sale,  the  unrecorded  deed,  as  to  them, 
was  inoperative  until  recorded,  and  not  be- 
ing recorded  until  after  the  record  of  the  deed 
of  release,  by  the  very  words  of  the  Statute, 
cannot  prevail." 
We  do  not  perceive  that  these  cases  sustain 
^M^  She  position  of  the  defendant.  Turner  did 
^^^  not  nave  the  legal  title  to  the  premises  at  any 
time  after  the  execution  of  his  deed  to  West- 
over.  The  legal  title  was  in  Westover  from 
the  date  of  Tmner's  conveyance  to  him.  May 
6,  1875,  until  the  former's  deed  to  Coates  of 
the  9th  of  October,  1876.  Granting  that  the 
defendant,  when  it  received  the  quit-claim 
deed  of  1878,  wss  a  purchaser— although  it 
does  not  appear  afiBrmatively  that  it  paid 
anything  of  value  to  Turner — it  was  not, 
within  the  meaning  of  ihe  Statute,  a  pur- 
chaser wiUiout  notice ;  for  it  was  informed 
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by  the  record  of  deeds  that  the  lecal  title 
was  in  Westover  in  trust  to  secure  we  notes 
held  by  Coates,  and  that  Tiu^'s  interest 
in  the  property,  after  the  execution  of  that 
deed,  arose  out  of  the  clause  requiring  the 
trustee,  after  the  objects  of  tbe  trust  were  at- 
tained, to  reconvey  to  him  such  of  the  prem- 
ises  as  remained  unsold.  Turner's  deed  to 
the  defendant,  as  we  have  seen,  only  purport- 
ed to  pass  his  interest  in  the  premises.  Ilie 
defendant  did  not  acquire  by  that  deed  the  le* 
gal  title ;  for  the  legal  title  had  long  before 
that  been  conveyed  to  Westover.  In  Illinois 
an  unrecorded  deed  will  pass  the  title,  except 
as  to  creditorsand  subsequent  purchasers  witn- 
out  notice.  But  as  the  deed  of  trust  to  West- 
over  was  recorded  before  Turner's  conveyance 
to  the  defendant,  the  latter  took  with  notice  of 
what  might  be  done  under  the  trust  deed. 
Snapp  V.  Feiree,  24  111.  157.  In  Farrar  v. 
Piayne,  78111.  82,  in  which  the  title  of  one  of 
the  psrties  arose  out  of  a  sale  under  an  attach- 
ment levied  on  the  interest  of  the  grantor 
in  certain  real  estate,  covered  by  a  trust  deed, 
after  that  deed  was  recorded — ^the  deed  to  the 
purchaser  at  the  sale  under  the  attachment 
being  filed  for  record  before  the  deed  to  the 
purdoaser  at  the  trustee's  sale — ^the  court  said : 
^The  trust  deed  had  been  recorded  previous 
to  the  attachment,  and  that  was  enough.  The 
published  notice  of  the  sale  was  all  the  re- 
quired notice  of  any  proceeding  under  the 
trust  deed.  The  recording  of  the  trust  deed 
gave  notice  of  its  existence  to  subsequent 
claimants  of  the  equity  of  redemption,  and 
I>ointed  out  the  source  of  information  of 
what  might  be  done  in  pursuance  of  the 
deed,  and  they  were  bound  to  take  notice  of 
the  proceedings  thereunder.  The  title  of 
Cranston  [the  purchaser  at  the  trustee's  sale] 
related  back  to  the  execution  of  the  deed  of 
trust.  The  subsequent  proceedings  under 
the  deed  of  trust  were  connected  with  and 
in  aid  of  the  title  conveyed  by  that  deed. " 
This  language  wss  cited  with  approval  in 
Beaton  v.  Brother,  84  Dl.  830,  888,  the 
court  adding:  ''It  was  also  held  in  Rupert 
V.  Mark,  15  111.  540,  and  Bankinmm  v. 
Barbour,  29  Dl.  80,  that  whatever  is  suffi- 
cient to  put  a  purchaser  of  land  on  inquiry 
is  sufficient  notice  of  an  unrecorded  deed. 
It  results  that,  as  between  Westover,  Coates 
and  Turner,  the  legal  title  passed  to  Coates 
before  the  execution  of  Turner's  quit-claim 
deed ;  and  that  title,  being  of  record  when 
this  action  was  brought,  relates  back  to  the 
date  of  the  trust  deed  to  Westover,  and  was 
not  affected  by  the  intermediate  deed  made 
by  Turner  to  the  defendant. 

This  disposes  of  all  the  questions  arising 
out  of  the  plaintiff's  chain  of  title  that  we 
deem  imi>ortant  to  notice. 

We  come  now  to  the  examination  of  the 
question  relating  to  the  seizure,  sale  and 
conveyance  by  the  collector  of  internal  rev- 
enue. We  have  seen  that  such  seizure  oc- 
curred on  the  16th  day  of  December,  1876, 
previous  to  whidi  time  there  had  been  placed 
upon  record  a  deed  by  Turner,  conveying  the 
premises  to  Westover  in  trust  to  secure  the 
payment  of  three  notes,  aggregating  $7,600. 
given  by  Turner  to  Coates  for  the  price  of 
the  property,  two  of  which  notes  were  past 
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due  whan  tbe  collector  made  hia  seizure ;  and 
previous  to  which  time,  also,  the  legal  title 
nad  been,  by  deed  duly  acknowledged,  con- 
veyed to  Coates  as  the  purchaser  at  the  sale 
made  hr  the  trustee.  This  deed  to  Coates 
not  having  been  recorded  at  the  time  of  the 
seizure  and  sale  by  the  collector,  what  in- 
terest in  the  premises  passed  by  the  collector's 
sale  and  deedf  If,  as  contended,  the  col* 
lector's  sale  and  deed  passed,  and,  under  the 
Statute,  could  have  passed,  nothing  more 
than  the  distiller's  interest  in  the  premises — 
which  was  a  leasehold  interest  ceasing  May 
1,  1877— then  the  court  below  erred  m  not 
rendering  Judgment  for  the  plaintiff,  as  the 
holder  of  the  legal  title.  This  question  de- 
pends upon  the  meaningto  be  given  to  nu- 
merous sections  of  the  ilevised  Statutes  to 
[880]     be  found  in  title  8S,  Internal  Jtnenue,  •> 

Those  statutory  provisions  must  be  con- 
sidered as  a  whoie  in  order  that  the  purpose 
of  Congress  in  enacting  them  may  be  under- 
stood. Tlie  material  ones  are  as  follows: 
If  any  person  "liable  to  tax  "  fails  to  pay 
the  taxes  assessed  against  him  within  the 
time  prescribed,  the  collector  may  "make 
distraint  therefor  as  provided  by  law." 
ft  8186.  The  tax  so  due  from  any  person  "  lia- 
ble to  pay"  it,  together  with  the  interest,  pen- 
alties and  costs  uiat  may  accrue  in  addition 
hereto,  is  a  lien  in  favor  of  the  government 
upon  all  property  and  rights  of  property  "  be- 
longing to  such  person. "  g  8186.  The  Roods, 
chattels  and  effects,  including  stocks,  secur- 
ities and  evidences  of  debt  ^  of  the  person 
Jelinquent  as  aforesaid,"  may  be  distrained 
and  sold  for  such  taxes  in  the  manner  pro- 
vided. §  8187.  The  collector's  certificate  of 
the  sale  of  such  personal  property,  securities 
and  evidences  of  debt  transfers  to  the  pur- 
chaser all  right,  title  and  interest  therein 
"of  such  delinquent."  g  8194.  In  case  of  the 
insufiiciency  of  such  goods,  chattels  or  effects 
of  the  delinquent,  to  satisfy  the  taxes  due 
from  him,  the  collector  may  seize  and  sell 
real  estate,  g  8196.  Besides  making  publi- 
cation in  a  newspaper  of  the  county,  and 
posting  at  the  nearest  post-office,  notice  of 
sale,  in  the  case  of  the  seizure  of  real  estate 
by  the  collector,  must  be  given  by  the  officer 
to  the  person  "whose  estate  it  is  proposed  to 
sell,"  by  giving  "him  in  hand,  or  leaving 
at  his  last  or  usual  place  of  abode,  if  he  has 
any  such  within  the  collection  district  where 
said  estate  is  situated,  a  notice,  in  writing, 
statinff  what  particular  estate  is  to  be  solo, 
descrioing  the  same  with  reasonable  cer- 
tainty, and  the  time  when  and  the  place 
where  said  officer  proposes  to  sell  the  same." 
S  8197.  When  real  estate  is  sold  by  the 
collector,  he  must  give  to  the  purchaser  a 
certificate  of  purchase  describing  the  real 
estate  purchased,  for  whose  taxes  it  was  sold, 
the  name  of  the  purchaser  and  the  price  paid 
for  the  property,  which  diall  be  followea  by 
a  deed  to  the  purchaser  if  the  property  u 
not  redeemed  in  due  time,  g  8198.  Such  deed 
shall  be  prima  facie  evidence  of  the  facts 
therein  stated,  and,  if  the  proceedings  of 
the  officer,  as  set  forth,  have  been  substan- 
^  tially  in  accordance  with  the  provisions  of 
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"the  party  delinquent"  had  in  and  to  tbe 
real  estate  thus  sold  at  the  time  the  lien  of 
the  United  States  attached  thereto.    $  8199. 
When  the   property,  real  and  personal,  so 
seized  and  sold,  is  insufficient  to  satisfy  the 
claim  of  the  government,   other  property, 
liable   to  seizure,  "of  the    person  against 
whom  such  claim  exists,"  may  be  seized  and 
sold,  until  Qie  amount  due  "  from  him, "  to- 
ither  with  all   expenses,    is   fully  paid. 
8205.    When  real  estate  is  seized  for  taxes, 
le  commissioner  of  internal  revenue  may 
direct  the  institution  of  a  suit  in  chanceiy, 
in  a  district  or  circuit  court  of  the  United 
States,  to  enforce  the  lien  of  the  United 
States  for  tax  upon  any  real   estate,  or  to 
subject  any  real  estate  owned  "by  the  delin- 
quent," or  in  which  "he"  has  any  right,  title 
or  interest,  to  the  payment  of  such  tax ;  to 
which  suit  all  persons  having  liens  upon,  or 
claiming  any  interest  in,  the  real    estate 
soueht  to  be  subjected  as  aforesaid  "shall  be 
made  parties,"  and  "be  brought  into  court  as 
provided  in  other  suits  in  chancery ;"  and  in 
which  suit  the  court  shall   adjudicate  all 
matters  involved  therein,  and  filnally  deter- 
mine "the  merits  of  all  claims  to  and  liens 
upon  the  real  estate  in  question,  and,  in  all 
cases  where  a  claim  or  interest  of  the  United 
States  therein  is  established,  shall  decree  a 
sale  of  such  real  estate,  by  the  proper  officer 
of  the  court,  and  a  distribution  ox  the  pro 
ceeds  of  such  sale  according  to  the  flndinea 
of  the  court  in  respect  to  the  interests  of  the 
parties  and  of  the  United  States."    g  8207. 
Every  proprietor  or  possessor  of,  and  every 
person  interested  in  the  use  of,  any  still, 
aistillery  or  distilling  apparatus,  are  jointly 
and  severally  liable  for  the  taxes  imposed  by 
law  on  the  distilled  spirits  produced  there- 
from, and  the  tax  shall  be  a  first  lien  on  the 
spirits  distilled,  the  distillery  used  for  dis- 
tilling the  same,  the  stills,  vessels,  fixtures 
and  tools  therein,  "the  lot  or  tract  of  land 
whereon  the  said  distillery  is  situated,  and 
on  any  building  thereon,  from  the  time  said 
spirits  are  in  existence  as  such  until  the  said 
tax  is  paid."    §  8261     If  the  distiller  "de- 
frauds or  attempts  to  defraud  the  United 
States  of  the  tax  on  the  spirits  distilled  bv 
him,  or  any  part  thereof , "  he  shall  "forfeit 
the  distillery  and  distilling  apparatus  used 
by  him,  ana  all  distilled  spirits  and  all  raw 
materials    for  the  production    of  distilled 
spirits  found  in  the  distillery  and  on  the 
aistillery  premises,"  and  shall  be  fined  not 
less  than  |oOO  nor  more  than  $5,000,  and  be 
imprisonea  not  less  than   six   months .  nor 
more  than  three  years.    %  8257.    The  bond 
of  the  distiller  shall  not  be  approved  "  un- 
less he  is  the  owner  in  fee,  unincumbered  by 
any  mortgage,  judgment  or  other  lien,  of 
the  lot  or  tract  of  land  on  which  the  distil- 
lery is  situated,  or  unless  he  files  with  the 
collector,  in  connection  with  his  notice,  the 
written  consent  of  the  owner  of  the  fto,  and 
of  any  mortgagee,  judgment-creditor  or  other 
person  having  a  lien  tnereon,  duly  acknowl- 
edged, that  the  premises  may  be  used  for 
the  purpose  of  distilling  spirits,  subject  to 
the  provisions  of  law,  and  expressly  stipu- 
lating that  the  lien  of  the  United  States  for 
taxes  and  penalties  shall  have  priority  of 
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such  moTtoage,  Judgment  or  other  iscom- 
branoe,  and  that  in  case  of  the  forfeiture  of 
the  distillery  premisea,  or  of  any  part  there- 
of, Uie  title  of  the  same  ahall  Test  in  the 
United  States,  discharged  from  such  mort- 
Judgment   or    other    incumbrance.** 


§^8. 


What  effect  did  the  aboTO  waivers  in  favor 
of  the  United  States  have  upon  the  title  to 
the  tract  of  land  on  which  the  distillery 
stood?  That  is  the  vital  question  in  this 
case.  Hie  contention  of  the  defendant  is, 
that  those  waivers  entitled  the  government, 
when  enforcing  its  claim  for  taxes,  to  treat 
the  TOemises  Just  as  if  they  were  owned  by 
the  delinquent  distiller,  lliis  view  is  based 
upon  that  part  of  §  8288  requiring  the 
waiver  to  snow  Okb  consent  of  the  owner  of 
the  fee  or  of  the  mortgagee,  Judgment-crnd- 
itor  or  other  person  luivlng  a  lien  thereon, 
•  that  the  premises  be  used  for  the  purpose  of 
distilling  spirits,  "subject  to  the  provisions 
of  Imw.*^  fiut  this  does  not  mean  that  an 
interest  in  the  premises  passes  by  the  waiver 
to  the  distiller,  even  for  m  time.  It  is  true 
that  the  perscm  executing  the  waiver,  whether 
he  owns  the  fee  or  holds  simply  a  lien  upon 
the  premises,  consents  that  the  taxes  accruing 
to  the  government  riiall  be  a  first  lien  on  the 
distillery  and  on  the  lot  or  tract  of  land  on 
which  it  stands.  This  ponstruction  is  sup- 
139]  ported  by  tiie  requirement  that  the  waiver  shal  1 
expressly  stipulate  that  the  lien  of  the  United 
States  rar  taxes  and  penalties  shall  have 
vriority  of  anv  mortgage.  Judgment  or  other 
incumbrance  held  by  the  person  giving  the 
waiver.  In  other  words,  if  the  person  exe- 
cuting the  waiver  ewns  the  fee,  the  govern- 
inent,  wiUi  his  consent,  is  to  have  a  first 
lien  on  the  distillery  premises;  if  he  holds 
an  incumbrance  simply,  then  the  lien  of 
the  United  States  is  to  liave  priority  over  that 
incumbrance.  But  in  neither  case  does  the 
distiller  acouire  an  interest  in  the'  premises ; 
in  neither  does  the  government  acquire  any- 
thing more  than  a  first  or  prior  lien. 

Bat  in  what  mode  may  the  government 
enforce  its  prior  lienf  In  order  to  collect 
the  taxes  due  from  Hinds,  the  distiller,  it 
mieht  have  instituted  a  suit  in  equity  to 
which  not  only  the  distiller,  who  had  simply 
a  leasehold  interest,  but  all  persons  having 
liens  upon,  or  claiming  any  interest  in,  the 
premises  could  be  made  parties;  in  which 
suit  it  would  have  been  the  duty  of  the 
court  to  determine  finally  the  merits  of  all 
daima  to  and  liens  upon  the  property  and 
to  order  a  sale  distributing  the  proceeds 
among  the  parties  according  to  their  respect- 
ive interests.  Of  course,  the  United  States 
having,  by  stipulation,  priori tv  of  lien, 
would  hav^  been  first  paid  out  of  the  proceeds. 
But  no  such  course  was  pursued.  The  officers 
of  the  government  preferred  to  adopt  the  sum- 
marj  method  of  sale  by  the  collector  upon 
notice  and  publication,  as  provided  for  in 
^  8197.  It  may  be  conceded  that  if  the 
distiller  had  been  the  owner  of  the  fee,  a  sale 
ia  thnt  mode  would  have  passed  hi$  in- 
terest subject  to  the  rights  of  any^  prior  in- 
cumbrancer, and  subject  to  the  right  of  any 
subsequent  incumbrancer  to  redeem  the 
premises.    But  the  delinquent  distiller  had 
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no  interest  except  a  leasehold  interest,  and 
that  expired,  as  we  have  seen,  on  the  1st  of 
May,  1877.  We  are  of  opinion  that  tiie  col- 
lecn>r*s  sale  in  the  summary  mode  prescribed 
in  %  8197  passed,  and  under  the  Statute  could 
have  passed,  nothing  mors  than  the  interest 
of  the  delinquent  distiller.  When  the  col- 
lector distrains  and  sells  personal  property 
for  taxes,  his  certificate,  by  the  express  wordk 
of  the  Statute  (g  8194),  transfers  to  the  pur- 
chaser the  right,  title  and  interest  of  the 
ddinguent  in  the  property  sold.  When  he  [M#] 
sells  real  estate  for  taxes,  the  Statute,  in 
terms  equally  explicit  (§  8199),  declares  that 
his  certificate  of  purchase  shall  be  considered 
and  operate  as  a  conveyance  of  the  right, 
title  and  interest  the  wmiiy  delinquent  had  in 
the  real  estate  so  sold.  Now,  if  Congress 
intended  to  invest  the  collector  with  author- 
ity to  sell,  by  the  summary  process  of  notice 
and  publication,  the  interest  of  any  other 

Serson  than  the  delinquent  distiller,  the 
tatute  would  have  prescribed  a  certificate 
that  would  pass  the  interest  of  such  person 
in  the  property  sold.  The  provision  that  the 
certificate  of  purchase  shall  pass  the  interest 
of  the  delinauent  in  the  property  sold  by  the 
collector  excludes,  by  necessary  implication, 
the  interest  of  any  other  person.  This  is 
made  clear  by  the  fact  that  the  Statute,  in 
the  case  of  a  sale  by  the  collector,  requires 
notice  to  ''the  person  whose  estate  it  is  pro- 
posed to  sell"  \%  8197),  which  person  is,  of 
course,  the  one  who  is  delinquent  in  the 
matter  of  taxes.  Any  other  construction 
would  impute  to  Congress  the  purpose,  in 
order  that  the  taxes  against  the  delinquent 
distiller,  having  only  a  leasehold  interest, 
might  be  collected,  to  seize  and  sell  the  in- 
terest of  the  owner  of  the  fee,  and  to  destroy 
the  lien  of  an  incumbrancer,  without  giving 
either  an  opportunity  to  be  heard. 

It  is  said  that,  under  this  interpretation  of 
the  Statute,  the  execution  of  the  waiver  was 
a  useless  requirement,  since,  without  such 
waiver,  the  government  had  the  right  to  sell 
the  leasehola  interest  of  the  tenant  distiller. 
This  view  is  more  plausible  than  sound. 
By  the  waiver  the  government  ac(^ui.red  one 
thing  it  would  not  have  had  without  it, 
namely  %  lien  upon  the  premises  prior  to 
that  held  by  Coates  as  security  for  the  notes 
specified  in  the  deed  of  trust  to  Westover. 
And  it  acquired  the  riffht,  by  a  suit  in 
equity,  to  nave  sold,  unaer  the  decree  of  a 
court,  not  only  the  distiller's  leasehold  in- 
terest, but  the  fee  in  the  premises,  and  to 
have  obtained  priority  in  the  distribution  of 
the  proceeds  over  the  person  giving  the 
waiver,  whatever  his  interest  might  have 
been.  It  is  of  no  consequence  that  the  col- 
lector's notice  of  sale  did  not  specify  the 
leasehold  interest  as  the  thing  he  proposed 
to  sell.  His  authority  to  sell,  upon  notice 
and  publication,  was  ffiven  bv  the  Statute, 
and  was  fettered  by  the  condition  that  hs 
could  give  a  certificate  of  purchase  passing 
the  interest  of  the  delinquent.  Ha  had  no  [841) 
authority,  in  that  summary  mode,  to  sell  and 
convey  the  interest  of  one  who  was  not  a  de- 
linquent. His  deed — if  construed  as  cohvev* 
ing  anything  more  than  the  interest  of  ths 
government-— shows  upon  its  face,  in  connec- 
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payment  of  the  notes  and  for  other  purposes 
specified,  and  reoonTcying  to  the  grantor, 
after  the  objects  of  the  trust  were  accom- 
plished, such  part  of  the  premises  as  re- 
mained unsold.  This  deed  was  recorded  the 
day  of  its  execution,  and  at  the  same  time 
with  the  deed  from  Coates  to  Turner. 

In  conformity  with  the  terms  of  the  trust 
deed,  Westoyer,  on.  the  1st  day  of  September, 
1876,  advertised  the  premises  to  be  sold,  at 
public  yendue,  on  the  7th  day  of  October, 
1876,  to  the  highest  bidder  for  cash,  together 
with  all  the  right,  title,  benefit  and  eouity 
of  redemption  therein  of  Turner,  his  heirs 
and  assigns.  The  adyertisement  stated  that 
the  sale  was  because  of  default  in  the  pay- 
ment of  the  first  two  aboye-described  notes 
of  Turner  to  Coates,  and  of  the  interest  due 
thereon,  and  because  of  the  application  by 
the  legal  holders  of  the  notes  to  the  trustee 
to  sell  and  dispose  of  the  premises  under  the 
auUiority  conferred  by  the  trust  deed.  A 
sale  was  made  by  the  trustee  on  the  day  and 
at  the  place  named  iii  the  notice.  By  Quit- 
claim deed,  dated  October  9,  1876,  and  duly 
acknowledged  the  next  day,  Westover  con- 
veyed the  premises  to  Coates,  as  purchaser 
at  the  trustee's  sale.  The  deed  described  the 
default,  on  account  of  which  the  sale  was 
made,  as  bavins  occurred  **  in  the  payment 
of  the  second  of  said  notes,  an<l  the  interest 
on  the  second  and  third  notes,"  and  stated 
that  the  premises  were  sold,  under  the  adver- 
tisement, on  the  day  and  year  and  at  the 
place  mentioned,  ana  that  Coates  became  the 
purchaser.  This  deed  was  duly  acknowl- 
edged on  the  10th  day  of  October,  1876,  but 
was  not  filed  for  record  and  recorded  until 
December  22,  1879.  By  quit-claim  deed, 
dated  December  18,  1879,  acknowledged  the 
succeeding  day,  and  filed  for  record  Decem- 
ber 22,  1879,  Coates  and  wife  conveyed  the 
premises  to  the  plaintiff,  Howard  Mansfield. 

The  stipulation  between  the  parties  states 
that  **  December  16,  1876,  the  said  real  estate 
in  controversy  was  seised,  and  afterwards  a 
s'Je  made  by  the  United  States  collector  of 
internal  revenue  for  the  4th  District  of  Illi- 
nois, for  the  nonpayment  of  taxes  and  assess- 
ment of  internal  revenue  against  Qeorge  E. 
Hinds,  a  distiller  operatine  under  a  lease 
expiring  May  1,  1877,  the  distillery  on  the 
said  property  in  controversy,  sufficient  goods, 
chattels  or  other  effects  to  satisfy  such  taxes 
and  assessments  not  having  been  found  by 
said  collector  ;*»  also,  "that  Q^rge  F.  West- 
over  and  Isaac  P.  Coates  received  no  notice 
of  such  seizure  and  sale  (prior  to  said  sale) 
and  only  knew  of  such  seizure  and  sale  by 
reports  long  after  such  seizure  and  sale  oc- 
curred." The  collector's  advertisement  was 
on  December  21,  1876,  and  was  for  Uie  sale,  on 
the  10th  of  January,  1877,  of  **the  property 
generally  known  as  the  Sagetown  or  Turner 
distillery,  latel}  operated  by  Qeorge  E. 
Hinds,  consisting  of  10  acres,  more  or  less, 
with  the  distillery  buildings  thereon,"  etc. 
The  report  of  that  sale  shows  that  Albert 
W.  Parsons,  of  Burlington,  Iowa,  became 
the  purchaser  of  the  property  sold  by  the 
collector,  at  the  price  of  $2,240,  the  amount 
of  the  assessments,  liabilities  and  costs 
claimed  by  the  government.    The  property 


not  having  been  redeemed  within  the  time 
prescribed  by  the  laws  of  Illinois,  and  T. 
W.  Barhydt,  trustee  for  the  Merchants'  Na- 
tional Bank  of  Burlington,  Iowa,  having 
become  the  owner,  by  assignment  of  the  cer- 
tificate of  purchase  given  to  Parsons,  the 
collector,  November  4,  1878,  made  a  deed  to 
Barhydt,  trustee,  conveying  all  the  ri^ht. 
title  and  interest  of  the  United  States.  That 
deed  was  acknowledged  November  14,  1878, 
and  recorded  December  22,  1879.  The  de- 
fendant claims  title  under  the  collector's  sale 
and  deed.  It  also  claims  under  a  quit-claim 
deed  executed  to  it  by  Elisha  H.  Turner  and 
wife,  of  date  May  14,  1878,  which  was  ac- 
knowledged on  that  day,  and  filed  for  record 
October  28,  1878.  This  last  deed  purported 
to  have  been  given  **  for  the  consideration  of 

food  and  valuable  considerations  hereby  ac- 
nowledged,  and  one  dollar,"  and  to  "con- 
vey and  quitclaim"  Turner's  interest  in  the 
premises. 

Our  attention  will  be  first  directed  to  cer- 
tain objections  urged  by  the  defendant  to  the 
plaintiff's  title.    Its  contention  is  that  the 

Sower  conferred  upon  Westover  by  the  trust 
eed  of  May  6,  1875,  was  not  so  executed  an 
to  pass  the  title  to  Coates,  the  purchaser  at 
the  trustee's  sale  of  October  7,  1876.  This 
objection  is  based  upon  two  eroimds,  the  first 
of  which  is  that  the  trustee  s  advertisement 
stated  that  the  sale  was  by  reason  of  the  de- 
fault in  the  i>ayment  of  me  fiirst  two  prom 
issory  notes  given  by  Turner  to  Coates,  and 
of  the  interest  due  on  those  notes,  whereaa 
the  deed  from  Westover  to  Coates  recites  that 
the  default  was  in  respect  to  the  second  note, 
and  the  interest  on  the  second  and  third  notes. 
The  second  ground  is,  that  the  trust  deed 
authorized  the  trustee,  upon  default  in  the 
payment  of  the  notes  or  of  any  part  thereof, 
or  of  the  interest  accruing  thereon,  and  after 
advertisement,  to  sell  the  premises  and  all 
the  right  and  equity  of  redemption  of  the 
grantor  **at  public  vendue,  to  the  highest 
bidder  for  cash,  at  the  premises  or  at  the 
front  door  of  the  court-house, "  in  the  county 
where  the  premises  were,  ''at  the  time  ap- 
pointed in  said  advertisement, or  may  adjourn 
the  sale  from  time  to  time,  at  discretion ;" 
and  that  while  the  advertisement  fixed  tlie 
hour  of  11  o'clock  of  the  forenoon  of  October 
7,  1876,  as  the  time  of  the  sale,  the  deed  to 
Coates,  although  reciting  that  the  sale  oc- 
curred "upon  the  day  and  year  and  at  the 
place"  mentioned  in  the  advertisement,  was 
silent  as  to  the  hour  of  the  day  on  which 
the  sale  took  place.  These  objections — if, 
under  any  circumstances,  available  to  Turner 
or  to  those  claiming  under  him — are  of  no 
consequence  in  this  action  involving  simply 
the  legal  title  to  the  premises.  The  trustee 
had  power  to  sell  upon  notice,  and  to  convey 
the  legal  title  to  the  purchaser.  He  did  sell 
upon  notice  which  aescribed  the  nature  of 
the  default  upon  the  part  of  Turner  that 
made  a  sale  necessary.  While  the  deed  doea 
not  accurately  state  the  particulars  of  such 
default,  it  does  recite  a  sale  pursuant  to  the 
notice,  and  makes  that  notice  a  part  of  the 
deed.  Neither  this  error  in  its  mere  recitals, 
nor  its  silence  as  to  the  precise  hour  of  the 
day  when  the  sale  occurred,  made  the  deed 
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pAteDt,  may,  by  another  reissue,  correct  the 
error  and  resume  such  original  claim. 

OdttOM  Mfg-  OO'  ▼•  ZyUmite  B.  db  0.  Oo. 
97  Fed.  Bep.  891;  QiarU  P&ioder  Oo.  t. 
&My  JSUn  Bmoder  Co.   19  Fed.   Rep.  609. 

There  has  been  no  abandonment  of  the 
■eTenth  claim  of  the  present  reissue. 

TdU  Lock  M[j7,  Co.  t.  Ntw  EcMn  Baft. 
Bank,  83  Fed.  Kep.  187. 

The  patents  referred  to  by  the  defendants 
fail  to  show  any  anticipation  of  Little's  in- 
dention. 

Seymour  ▼.  Ooboms,  78  U.  S.  11  Wall.  616 
(20:  88) ;  Curtis,  Patents  (4th  ed.)  gg  878 
a,  878  b, 

A  rejected  application  is  neither  a  publi- 
cation nor  a  patent,  and  is,  of  itself,  no 
proof  to  anticipate  a  patent. 

Jforthwettem  Firt  mtinguuk&r  Oo.  ▼.  PhU- 
mdOpMa  Firo  ExUnguuher  Co.  6  Pat  Off. 
Gaz.  84,  1  Bann.  &  AnL  177;  OomplanUr 
BUent.  90  U.  8.  28  Wall.  210  (28 :  166) ; 
Lyman  Vent.  S  Brf.  Oo.  y.  Chamberlain,  10 
Pat  Off.  Oaz.  688 ;  Lyman  Vent,  db  Btf.  Co. 
T.  LaUrtr,  12  Blatchf  .  808 ;  Barker  v.  BUnae, 
15  Blatchf.  49,  64 ;  Bmoa  y.  MeNeal,  16 
Blatchf.  108»  121;  Stirring  y.  NeUon,  14 
Blatchf.  298. 

The  appellants  fkiled  to  proye  that  what 
was  done  oy  Harris  was  more  than  an  aban- 
doned experiment,  which,  under  familiar 
authorities,  cannot  anticipate  the  patent. 

Parkk^mt  y.  Kinmnan,  1  Blatchf.  494; 
Odhetm  y.  Bing,  1  Cliff.  692,  80a-610 ;  Aaa- 
warn  Co.  y.  Jordan,  74  XT.  S.  7  Wall.  688, 
602  (19 :  177,  181) ;  Seymour  y.  Oeboms,  78 
U.  8.  11  Wall.  616  (20 :  88) ;  Bimcrpe  y. 
Boberioon,  2  Fish.  Pftt  Caa.  88,  86 ;  Johneon 
y.  MeOiUmgh,  4  Fish.  Pat  Cas.  170,  176 ; 
Winane  y.  Mw  York  db  H.  B.  Oo.  ^  Fish. 
Pat  Caa.  IjJ;  BignaU  y.  Barveu,  ISBlatchf. 
858,  864;  mOei  y.  Otto,  19  Fel  Bep.  749, 
752 ;  ABi$  y.  Bwskke^,  18  Fed.  Bep.  890, 
891 ;  Walker,  Pat  g  61. 

The  claim  is  entitled  to  such  liberal  con- 
struction as  the  law  giyes  to  pioneer  claims 
for  eenerically  new  results. 

J&rley  Sewing  Mach.  Co.  y.  Laneoiter,  129 
U.  8.  268.  278  eteeq.JSZ:  716.  719)  ;  MeOor- 
miek  y.  Ibkott,  61  if.  8.  20  How.  402,  406 
(16 :  980)  ;  Chicago  SK  W.  B  Co.  y.  Saylee, 
97  U.  8.  664,  666  (24:  1068,  1054)  ;  C&ugh 
y.  Barker,  106  U.  8.  166,  177  (27:  184,  188) ; 
Oonoolidatei  SqfOyVahe  Oo.  y.  Oroiify  Steam 
Q.  A  V.  Oo.  118  TJ.  8.  167  (28:  989). 

Mr.  Wmiaas  O.  Coehraa,  for  the  Bank 
HA: 

PAfiU  in  No.  HI. 

The  enlarged  claim  is  invalid,  being  for 
a  different  inyention  from  that  claimed  in 
the  original  patent 

Sareent  made  such  a  claim  in  May,  1874, 
and  abandoned  it  The  legal  effect  of  such 
abandonment  is  stated  in— 

LeggeU  y.  Amy,  101  U.  8.  266,  269  (26: 
865,  866) ;  Mahn  y.  Bianiood,  112  U.  8.  869 
(28:  Wf) ;  Union  MetaUU  Cartridge  Co.  y. 
U.  8.  Cartridge  Oo.  112  U.  8.  644,  646  (28: 
884)  ;  Shepard  y.  Oarrigan,  116  U.  8.  697, 
698  (29:  724)  ;  Boomer  y.  Beddie,  182  U.  8. 
818,  817  (88:  882). 

Mere  association  or  Juxtaposition  of  ob- 
jects is  not  patentable  combination. 

lU  U.S. 
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Beckendoffer  y.  Faber,  92  XT.  8.  847,  866 
28 :  719,  728)  ;  Bailee  y.    Van    Wonner,  87 

.  8.  20  Wall.  868,  867,  868  (^:  241,  248) ; 
Pickering  y.  MeOuiUmgh,  104  U.  8.  810,  818 
(26:  749,  751). 

In  a  patentable  combination  of  old  ele- 
ments, all  the  constituents  must  so  enter  into 
it  as  that  each  qualifies  every  other.  It  must 
form  either  a  new  machine  of  a  distinct 
character  or  function,  or  produce  a  result 
due  to  the  joint  and  co-operating  action  of 
all  the  elements. 

Stimpeon  y.  Woodman,  77  U.  8.  10  Wall. 
117  (19 :  866)  ;  Slaweon  w.  Grand  Street  B. 
Co.  107  U.  8.  649  (27 :  676)  ;  Atlantic  Warki 
y.  Brady,  107  U.  8.  192,  199,  200  (27 :  488, 
441)  ;  DouhU'Pointed  Tack  Co.  y.  Two  Biven 
lifg.  Co.  109  U.  8.  117,  120,  121  (27 :  877. 
878) ;  BuMey  y.  Btteeleior  lifg.  Co.  110  U.  8. 
182,  146  (28 :  95,  100)  ;  MorrU  y.  McMiUin, 
112  U.  8.  244  (28:  702)  ;  Thatcher  Heating 
Oo.  y.  Burtie,  121  U.  8.  286,  294  (80:  942, 
946)  ;  Watdon  y.  Cincinnati,  L  St.  L.  db  C. 
B  Co.  182  U.  8.  166.  167  (88:  298)  ;  Bayer 
y.  Both,  182  U.  8.  201,  206  (88 :  822.  824) ; 
Stepheneon  y.  Brooklyn  Croeetown  B  Co.  114 
U.  8.  149,  166-158  (29 :  58,  60,  61)  ;  Moeler 
Safe  db  L.  Co.  y.  Moeter,  127  U.  8.  854,  861, 
868  (82:  182,  185)  ;  Hendry  y.  Qoldifn  StaU 
db  M.  Iron  Worke,  127  U.  8.  870,  875  (82 : 
207,  209)  ;  BbUandY.  Shipley,  127  U.  8.  m^ 
898  (82:  185,  186). 

F&inU  in  No.  $69. 

The  drawings  and  specification  furnish 
the  best  evidence  of  the  construction  and 
mode  of  operation  of  a  patent  and  are  com- 
petent for  that  purpose,  in  connection  with 
the  oral  testimony  showing  actual  embodi- 
ment of  the  invention  In  an  operative  device. 

Bev.  Stat  g  892;  Coffin  v.  Ogden,  85  U. 
8.  18  Wall.  120,  121,  128  (21 :  821,  822, 
828) ;  Bmereon  v.  Bogg,  2  Blatchf.  1,  12; 
ToM^  y.  ffartUng,  6  Bann.  &  Ard.  195 ; 
Northweetem  Fire  Bxtingvieker  Co.  v.  nOa- 
delphia  Fire  Extinguieher  Oo.  6  Pat  Off.  Oaa. 
84. 

The  reissue  is  evidence  to  aid  in  the  proper 
construction  of  Little's  original  claim,  and 
in  the  determination  of  the  question  whether 
or  not  claims  one  and  seven  of  the  original 
are  improperly  expanded. 

Grier  v.    WiU,   120  U.  8.  412,  429  (80: 
712,  717)  ;  Brown  v.  Piper,  91  U.  8.  87,  41 
28 :  200,  201) ;  Sachue  v.  BroomaU,  115  U. 

.  429.  484  (29:  419,  421). 

Claim  two  of  Little's  original  patent  was 
void  for  want  of  patentable  novelty. 

Tucker  v.  Spalding,  80  U.  8.  18  Wall.  468, 
455  (20 :  615,  616) ;  SoberU  Y.Byer,91  U.8.150, 
157,  169  (28 :  267,  270)  ;  P^neylfMnia  B  Oo. 
V.  Locomotive  B.  S  Truck  Oo.  110  U.  8.  490, 
494  (28:  222.  m\ ;  Mmie  y.  McMtUin,  112 
U.  8.  244,  248  (^:  702,  708) ;  Blake  v.  San 
Frandeeo,  118  U.  8.  679,  682,  688  (28 :  1070, 


i 


Arm  y.  MdnhaUanB  Oo.  182 tJ.  8.  84,  88.  90 
(88:  272,  274)  ;  BoyerY.  Both,  182 U.  8.  201, 
206  (88:  822,  824)  ;  Mahn  y.  Biarwood,  112 
U.  8.  854,  859  (S» :  665,  667)  ;  Union  Metal^ 
Ue  Cartridge  Oo.  y.  U.  &  Cartridge  Oo.  112 
U.  8.  624,  644,  646  (28:  828,  884) ;  Shepard 
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V.  Ckmigan,  116  U.  8.  698,  597,  598  (29: 
723,  724). 

The  courts  have  no  right  to  enlarge  a  pat- 
ent beyond  the  scope  of  Its  claim  as  allowed 
by  the  Patent  Office,  or  the  appellate  tribunal 
to  which  contested  applications  are  referred. 

Burm  y.  Meyer,  100  U.  8.  672  {25 :  788)  ; 
C/iieaffo  A  N.  W,  B.  Co.  v.  SayUi,  97  U.  8. 
654,  656,  657,  568  (24 :  1053.  1054,  1057)  ; 
Lehigh  VaUey  R.  Co,  v.  MeUon,  104  U.  8. 
112,  118  (26 :  689,  642)  ;  Cage  v.  Herring, 
107  U.  6.  640,  648  (27 :  601,  604)  ;  Fay  v. 
Cordeman,  109  U.  8.  420,  421  (27 :  984)  ; 
Hmoea  y.  Lindsay,  118  U.  8.  97,  108  (28: 
906,  908)  ;  Sargent  y.  HaU  Safe  d  Lock  Co, 
114  U.  8.  68,  86  (29 :  67.  76)  ;  WhiU  v.  Dun- 
bar,  119  U.  8.  47.  51,  52  (30 :  808,  805)  ; 
Dryfooe  y  Wiese,  124  U.  8.  82,  87  (81 :  862, 
864)  ;  CameU  y.  Weidner,  127  U.  8.  261, 
263  (32 :  148,  149)  ;  Day  y.  Fair  Haven  A 
W,  A  Co.  132  U.  8.  98,  102  (83 :  265,  267)  ; 
Phcmix  Caster  Co,  y.  Spiegd,  188  U.  8.  860 
(83:  663). 

The  Berkshire  Bank  lock  could  not  be  held 
to  infringe  claim  two  of  Little's  original 
pn'ent. 

MeMurray  y.  MaUary,  111  U.  8.  102  (28: 
800)  ;  Wenwr  y.  King,  96  U.  8.  218  (24 : 
613)  ;  Barnes  y.  Godfrey,  68  U.  8.  1  Wall. 
78  (17 :  547)  ;  Com  y.  Brown,  69  U.  8.  2 
Wall.  828  (17 :  818)  ;  QiU  y.  WeOs,  89  U.  8. 
22  Wall.  1,  14,  28-81  (22 :  699,  707,  711, 
712)  ;  FSiOer  y.  TenJtxer,  94  U.  8.  288,  294, 
206  (24 :  108,  106)  ;  Eddy  y.  Dennis,  95  U. 
8.  560,  570  (24:  8^,  365)  ;  BmDdt  y.  Und- 
say,  118  U.  8.  97,  102,  108  (28 :  906,  908)  ; 
EUetrieR,  R  Signal  Co,  y.  HlaUR  Signal  Co, 
114  U.  8.  98  (29 :  99)  ;  Brown  y.  Davis,  116 
U.  8.  287,  249,  252  (29 :  659.  663,  664)  ; 
Yale  Lock  MTg,  Co,  y.  Saroent,  117  U.  8.  878 
(29 :  960)  ;  JW(W  y.  Wiese,  124  U.  8.  82, 
87  (81 :  8«^,  864)  ;  Joyce  y.  Chillieothe  Fbun- 
dry,  127  V,  8.  557.  561   (82:  171,  172). 

If  the  first  claim  is  construed  to  cover  only 
the  specific  devices  employed  by  Little, 
operating  in  the  mode  descnbed,  and  so  is 
no  broader  than  original  claim  two,  we  do 
not  infringe.  If  it  is  not  so  limited,  the 
claim  is  void. 

Burr  y.  Duryee,  68  U.  8.  1  Wall.  668, 
671,  677  (17 :  657,  668,  660)  :  Case  y.  Brown, 
69  U.  8.  2  Wall.  828  (17 :  817)  ;  Carlton  y. 
Bokee,  84  U.  8.  17  Wall.  468.  471,  472  (21 : 
617,  619)  ;  OiU  y.  WeUs,  89  U.  8.  22  Wall. 
1,  19,  a,  28  (22:  699,  708,  709)  ;  RusseU  v. 
Dodge,  98  U.  8.  460,  468  (28:  978,  974)  ; 
MiUer  y.  Bridgeport  Brass  Co,  104  U.  8.  850 
(26:  788}  ;  James  y.  CaimpbeU,  104  U.  8.  856 
(26 :  786)  ;  Clements  y.  OdorUsis  SKovating 
Apparatus  Co,  109  U.  8.  641  (27:  1060)  ; 
McMurray  y.  MaXUrry,  111  U.  8.  97.  100,  108 
(28 :  865.  866)  ;  Turner  db  S,  Mfg,  Co,  y.  Dover 
damping  Co,  111  U.  8.  819  (28:  442)  ;  Mahn 
T.  mniood,  112  U.  8.  854,  861  (28:  665, 
668)  ;  Coon  r,  WUson,  118  U.  8.  268  (28: 
968)  ;  Woolensak  y.  Beiher,  116  U.  8.  96.  101 
(29 :  850,  851)  ;  Brown  y.  Davis,  116  U.  8. 
237.  249  (29 :  659.  668) ;  Worden  v.  Searls, 
121  U.  8.  14  (80:  8M)  ;  Barker  d  W,  Co, 
y.  TaU  Clock  Co.  128  U.  8.  87,  100,  102  (81 : 
100.  106)  ;  Matthews  y.  Iron  Clad  Mfg,  Co, 
124  U.  8.  847-851  (81 :  477-479)  ;  Hoskin  y. 
Fisher,   125  U.   8.    817-222   (81 :    751^762)  ; 
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Tale  Lock  Mfg,  Co,  y.  James,  125  U.  8.  447 
(81 :  807)  ;  ChrneU  y.  Weidner,  127  U.  8. 
261  (82 :  148)  ;  Flower  y.  Detroit,  127  U.  8. 
563.  671  (aa :  175.  178)  ;  Fhmurs  Friend 
Mfg.  Co,  y.  Challenge  Corn-Planter  Co,  128 
XL  8.  506  (82:  529). 

Mr.  Justice  Blatchford  delivered  the 
opinion  of  the  court: 

This  is  a  suit  in  equity,  brought  January 
29.  1879,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  by 
the  Yale  Lock  Manufacturing  Company,  a 
Connecticut  corporation,  and  James  Sargent 
and  Halbert  8.  Greenleaf ,  composing  the  firm 
of  Sareent  &  Greenleaf,  against  tne  Berk- 
shire National  Bank,  a  national  banking 
corporation  doing  business  at  North  Adams, 
in  Massachusetts. 

The  suit  was  broufl^ht  for  the  infringe- 
ment of  two  reissued  Tetters-patent.  One  of 
them  is  reissue  No.  7.947,  granted  Novem- 
ber 18,  1877,  to  James  Sargent,  as  inventor, 
for  an  **  improvement  in  combined  time- lock, 
combination- lock  and  bolt-work  for  safes,  ** 
on  an  application  filed  October  8,  1877,  tlie 
original  patent.  No.  195.689,  having  been 
^ranted  to  Sargent  September  25.  1877. 
Only  claim  8  of  reissue  No.  7.947  is  alleged 
to  liave  been  infringed.  The  other  reissue  is 
No.  8.550.  granted  to  the  Yale  Lock  Manu- 
facturing Company.  January  21.  1879.  on  an 
application  filed  October  14.  1878.  for  an 
^'improvement  in  time-locks,"  tlio  original 
patent.  No.  146,832.  having  been  granted  to 
Samuel  A.  Little,  as  inventor.  January  27. 
1874,  and  having  been  reissued  as  No.  7, 104. 
to  the  Yale  Lock  Manufacturing  Company, 
May  9,  1876,  and  again  reissued  to  that 
Company,  as  No.  8,08h,  January  8.  1878. 
Only  claims  1  and  7  of  re'<isue  No.  8.550  are 
alleged  to  have  been  inlri  igcd. 

After  the  filing  of  the  bill,  and  by  agree- 
ment of  the  parties.  Joseph  L.  Hall,  of  Cin- 
cinnati, Ohio,  was  admitted  as  a  defendant. 
An  amended  bill  was  filed,  and  the  Bank 
and  Hall  answered  it.  As  to  both  reissues, 
the  answer  deni^  Uist.  before  they  were 
granted,  the  patents  were  inoperative  by 
reason  of  a  defective  or  insufl^cicnt  specitf- 
cation ;  ihat  any  errors  arose  by  inadvertency, 
accident  and  mistake ;  that  any  reissues  were 
necessary  or  are  valid ;  and  that  the  reissues 
were  for  the  same  inventions  as  were  shown 
and  described  in  the  original  patents.  l\ 
also  set  up  want  of  novelty  and  non- infringe- 
ment. 

After  replication,  proofs  were  taken  on 
both  sides,  and  the  case  was  heard  in  the 
circuit  court  by  Judge  Lowell.  His  opinion 
is  reported  in  17  Fed.  Rep.  581.  He  held 
that  claim  8  of  the  Sargent  reissue,  No. 
7.947,  was  invalid,  and  ordered  a  decree  for 
the  plaintiffs  as  to  claims  1  and  7  of  the 
Little  reissue.  No.  8.550.  On  the  14th  of 
August.  1888,  an  interlocutory  decree  was 
entmd,  adjudging  reissue  No.  8,550  to  be 
valid,  as  to  claims  1  and  7;  that  the  jdef end- 
ants  had  infringed  those  claims ;  and  order- 
ing a  reference  to  a  master  to  take  an  account 
of  profits  and  to  report  damages. 

In  July,  1884,  the  defendants  were  allowed 
to  amena  their  answer  by  setting  up  an  addi- 
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tior  ;1  anticipation  of  the  Little  patent,  proofs 
were  taken  tnereon,  and  the  case  Tvas  reneard, 
before  Jttdge  Colt,  on  the  new  evidence.  He 
sf.lrmed  U^  former  decree,  in  an  opinion  re- 
ported in  26  Fed.  Rep.  104. 

The  master  reportea  $60  damages  in  favor 
of  the  plaintiffs,  and  both  parties  excepted 
to  the  report.  A  final  decree  was  entered  on 
the  12th  of  Februarr,  1886,  confirming  the 
report,  overruling  tne  exceptions  of  both 
parties,  and  adjudging  a  recovery  in  favor 
of  the  plaintiffs  for  $60  damages  and  certain 
costs,  dismissing  the  bill  as  to  the  Sargent 
reissue.  No.  7,047,  and  awarding  a  perpetual 
injunction  as  to  claims  1  and  7  of  the  Little 
reissue.  No.  8,550.  From  this  decree  both 
parties  have  appealed.  Joseph  L.  Hall  hav- 
ing died,  his  executors  ana  trustees  have 
bea&  made  parties  in  his  place. 

The  respective  specifications  and  claims 
of  the  original  Sargent  patent,  No.  195,589, 
and  of  its  reissue.  No.  7,947,  are  set  forth 
below  in  parallel  columns,  the  parts  in  each 
which  are  not  found  in  the  otner  being  in 
italic    The  drawings  are  the  same  in  both. 

jMtenl  Ho.      Bei99u$Ifo.t,Ut' 
195,689. 


"Be  it  known  that  I, 
James  Sargent,  of  the 
Citj  of  Rochester,  in 
the  County  of  Monroe 
and  State  of  New 
York,  have  invented  a 
certain  new  and  useful 
improvement  in  locks; 
and  I  do  hereby  declare 
that  the  following  is  a 
full,  clear  and  exact 
desrdption  of  the  con- 
struction and  operation 
of  the  same,  reference 
l)elng  had  to  the  t|ccom- 
paoying  drawing  In 
which  figure  \  u  an 
€ietiai%on  qf  my  im- 
pratement  anpUed  to  a 
safe-door.  Fig.  2  if  a 
metumoftheholXo/ihe 
time-lock.  Fig.  8  i$ 
an  inside  ?iew  of  the 
mme.  Fig.  4  repre- 
sents detached  views 
of  the  dial,  pallet  and 
escape-wheel.  Fig.  5 
i$  a  oolt  eonilruet^  a$ 
inUaral  wUk  Uu  hM- 
ingio/tciL 


"Be  it  known  that  I, 
James  Sargent,  of  tlie 
City  of  Rochester,  in 
the  County  of  Monroe 
and  State  of  New 
York,  have  invented  a 
certain  new  and  useful 
improvement  in  00m- 
hined  6'm«locks,  com- 
hinaUon-ioekn  and  boU- 
ioorkfor  safe  and  vatUt 
doors;  and  I  do  hereby 
declare  that  the  follow- 
ing is  a  full,  clear  and 
exact  description  of  the 
construction  and  oper- 
ation of  the  same,  ref- 
erence beine  had  to  the 
accompanving  draw- 
ings, in  which  figure  1 
iUusirateta  portion  of 
a  safe  or  tault  door 
hating  thereon  a  tifne- 
lock  and  a  eomidnation- 
lock,  bot/i  of  taid  loeke 
being  represented  in  a 
locked  condition,  with 
the  boU^uoork  prcieeted 
and  locked,  fig,  2  t^ 
lustratee  one  form  of 
loek'hoM  or  obetnietion 
for  uee  in  a  thne-Iock. 
Fig.  8  iUuetrateetknin- 
Me  view  of  eaid  lock- 
bolt  or  obstruction. 
Fig.  4  represents  de- 
tached views  of  the 
pallet  and  escape- 
wheel,  and  a  portion 
of  one  of  the  receiving- 
dials,  fiz,h  illustrates 
another  form  of  lock- 
bolt  or  obstruction  for 
use  in  eonneetion  with 
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the  time-lock  fir  admit- 
ting qf  locking  or  un- 
lockiTU!  of  the  bolt-work, 
^*My  invention  con- 
sists, first,  in  the  combi- 
nation with  the  bolt- 
work  qf  a  safe  or  vcntlt- 
door,  qfa  Ume-lockand 
a  conudnation  or  key- 
lock, both  constructed  to 
be  appUed  on  a  sqfe, 
vault  or  other  door,  so 
as  to  rest  against  or  con- 
nect with  the  bolt-work 
en  said  door,  and  pro- 
vided with  a  device 
whereby  the  bolt-work 
may  be  retained  in  the 
unlocked  potiUon  for 
shutting  t/te  door,  and 
be  cmtomatieaUy  locked 
by  the  lock-bolt  or  ob- 
struction of  the  time- 
lock,  and  mechanically 
by  the  combination  or 
keylock,  the  whole  so 
arranged  that  the  bolt- 
work  cannot  be  with- 
drawn wJten  locked  till 
both  locks  have  been  un- 
locked; second,  in  the 
vombination  qf  a  time- 
lock  and  a  combination 
or  key-lock,  both  oon- 
strueled  to  be  appliedon 
a  sqfe,  vault  or  other 
door,  so  as  to  rest 
against  the  bolt-work, 
each  of  said  locks  being 
provided  with  a  lock- 
iolt  or  obstruction,  that 
ef  the  combination-lock 
or  kef -lock  being  of  the 
usual  construction, 
whilethatqf  thetime- 
lock  has  an  opening  or 
offset,  which  is  auto- 
matically brought  into 
emd  out  of  coinddenes 
with  the  tonoue  qf  the 
bolt-work,  wherebif  the 
bolt-work  may  be  re- 
tained in  the  unlocked 
position  for  shutting 
the  door,  and  prevented 
jtrom  being  retracted 
*when  locked,  until  both 
locks  hose  been  un- 
locked; third,  in  the 
eombination,  with  the 
bolt-work  qf  a  eafe  or 
vault-door,  of  a  combi- 
nation-lock, controlla- 
ble mechanically  fivm 
iheesBteriorqfsatddoor, 
with  a  time-loek,  con- 
trollable automaticeUly 
fsr  unlocking  by  the  op- 
eration qfits  time  mech- 
mntsm^  both  qf  said 
heks  arremged  to  eon 
irolthelocking  and  un^ 
leekingqfthelMwork, 
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Met  to  that  dam  in 
which  two  independent 
loeke  are  employed  upon 
a  eqfe,  vault  or  other 
door  for  Hievwrpoeeef 
presenting  the  unloek' 
ing  cf  the  door-hoUe  un- 
til both  loeke  have  been 
unlocked.  Combina- 
tioD  or  key-locks  hare 
only  heretofore  been 
used  for  thie  purpose, 
eo  far  ae  I  am  aware. 
As  such  locks  are  set 
on  combinations,  or 
operated  by  means  of 
keys,  burglars  can 
force  the  holders  of  the 
combination  or  key  to 
unlock  the  door,  and 
hence  such  locks  are 
not  a  perfect  safeguard 
against  robbery. 
Olock-locks  have  also 
been  used  upon  doors 
for  the  purpose  of 
opening  the  door  only 
at  a  determined  hour, 
thus  placing  it  beyond 
the  power  of  any  per- 
son to  open  the  obor 
until  that  hour  arrives; 
but  10  far  as  I  am 
aware,  such  locks  have 
either  been  used  singly 
on  a  door  (in  which  ease 
when  the  lock  reUaeee 
the  bolt  or  other  fasten- 
ing the  door  ie  un* 
locked  and  may  be 
opened  by  anyone),  or 
etee  a  time-movement 
hat  been  combined  di- 
rectly with  a  lock  in 
such  a  manner  that  the 
two  really  eoMtitute 
but  a  single  lock,  in 
which  eate  if  Tiolence 
if  applied  to  the  lock  it 
atoncedetiroyt  the  effi- 
ciency of  the  time- 
moTemeot. 

"Jl|r  invention  eon- 
tiitt,  primarily,  in  tha 
eommnation,  with  the 
door^oU.qfaeloek'loek 
and  a  combination  or 
key-loek  applied  mpa- 
raidy  upon  ths  door, 
having  eaeh  an  indt- 
pendent  aetion,wh0reby 
the  doek-loek  wiH  not 

m 


90  that   taid  tafe  or 
vauU  door  cannot    be 

rxed  when  locked  un- 
both  qf  taid  loekt 
have  been  unlocked  or 
releated  their  dogging 
action  to  enable  the  door 
to  be  opened,  tuhttan- 
tially  at  herein<tfter  de- 
tcriSed 

*'The  conttruction 
and  arrangement  of  the 
Hme-loek  will  be  more 
fuUu  hereinafter  de- 
terioed;  but  %t  it  evi- 
dent that  any  form  or 
construction  of  a  time- 
lock  may  be  uted  at  a 
part  conttituting  one 
element  of  the  combina- 
tion called  for  in  my 
daimt, 

'*  Combination  or 
key-locks  hare  hereto- 
fore been  used  by  bank- 
ert  and  othert  for  tJie 
purpose  <f  preventing 
the  unioeking  of  the 
bolt-work  qf  a  tafe  or 
vault  door;  fru^assuch 
locks  are  'set  on'  com- 
binations, or  operated 
by  means  of  keys,  bur- 

flars  can  force  the 
olders  of  the  '  combi- 
nation' or  key  to  un- 
lock the  combination- 
lock  or  loekt,  and  thut 
admit  of  the  bolt-work 
being  retracted  and  the 
door  thrown  of  en. 
Therrfore  such  locks 
are  not  a  safeguard 
against  robbery. 

"  Clock-locks  baye 
also  been  used  upon 
ettfe  or  vauU-doon  for 
the  purpose  of  opening 
the  door  at  a  pn»^eter- 
mined  hour,  thus  plac- 
ing it  beyond  the  pow- 
er of  any  person,  until 
the  arrtval  tf  the  ap- 
pointed time,  to  open 
the  door;  but  a«  far  as 
I  am  aware  such  dock- 
locks  haye  either  been 
used  sinely  on  a  tttfe- 
doot,90  Mat,  when  taid 
lock  rdeated  the  bolt- 
work  or  other  fastening 
^the  taid  door  it  wot 
unlocked,  and  the  door 
00ttM  be  opened  by  any- 
one, or,  in  another  in- 
stance, when  a  time- 
moyement  had  been 
combined  with  a  com' 
MiiaM99i-lock  in  such  a 
manner  that  the  two 
reaUy  constituted  but  a 
single  lock,  the  tima 
meduMism  constructed 


rdease  its  bolt  until  a 
certain  determined 
hour,  and  when  it  does 
release  its  bolt  the  com- 
bination or  key-lock 
stiUremains  locked  and 
secures  the  door, 

"My  invention  fur- 
ther consists  in  combin- 
ing a  dock-lode  with  a 
combination  or  key- 
lock, both  constructed 
to  be  applied  on  a  safe, 
vault  or  other  door,  to 
operate  in  connection 
with  the  bolt-work  of 
such  door,  said  dock- 
lock  being  provided  with 
a  lock-bolt  constructed 
with  an  opening  or  of* 
set,  which  isautomatte- 
aUy  brought  in  and  out 
qf  coinetdence  with  the 
tongue  of  the  door-boU 
in  such  a  manner  that 
the  door-bolt  may  be  re- 
taiTied  in  an  unlocked 
condition  for  shutting, 
and  prevented  flrom  o^ 
ing  withdrawn  when 
locked  until  both  locks 
Mve  been  unlocked,  the 
prime  defect  bdng  thai 
each  lock  thaU  have  an 
independent  action,  to 
that  the  dock-lock  wHt 
not  rdeatethebolt  until 
a  certain  determinate 
hour,  and  when  it  does 
rdease  its  bolt  the  com- 
biruition  or  key-lock 
StiUremains  locked  and 
secures  the  door, 

"A  represents  the 
combination  or  key- 
lock, and  B  the  dock- 
lock.  These  locks  are 
provided  with  bolts  C 
D,  qf  any  desired  kind, 
aaa$rut  which  strike 
Met^dBaa^qfthetie- 
pieeeK  Whentheloeks 
arelocked,  the  bolts  hold 
saidstudsout,  andboth 
locks  havetobeunlocked 
to  aUow  the  door-boU  to 
retract. 


and  provided  with  a 
lever  to  engage  wit/t  the 
fence  or  dog  of  the  com- 
biruitionrlock,  so  that 
the  entire  mechanism  qf 
the  time-movement  and 
combination-lock  reaUp 
constitute  but  a  singfe 
lock,  as  {foresaid,  the 
result  being  that,  if  yio- 
lence  be  applied  to  such 
a  IocJl  through  the  dial 
spindle  or  otherwise,  the 
eiOBdency  of  the  time- 
moyement  will  be  de- 
stroyed^ 


** 


Btferring  to  the 
drawings,  the  letter  A 
designates  a  oombina- 
don  or  key-lock,  and  B 
the  Hme-ioclL,  These 
locks  are  illustrated  as 
being  upon  a  portion  qf 
a  sqfe  or  vault-door, 
with  the  bolt-work  pro- 
jected and  locked,  Vte 
lock-bolts  or  obstruc- 
tions being  in  a  locked 
position.  Hie  lock- 
wAXa  or  d)strudions  C 
D  are,  in  the  present 
eoDomiple,  shown  as  being 
constructed  each  with  a 
notch  or  recess,  so  thai, 
when  said  notdies  or  re- 
cesses are  brought  in 
Une  with  the  tongue- 
pieces  or  studs  a  a\  ar- 
ranged upon  the  earry- 
it^giar  t  qf  the  boU- 
work,  they  (the  said 
tonguenneees  or  studs) 
can,  by  a  movement  qf 
the  bolt-work,  be  made 
to  enter  said  notches  or 
recesses,  and  thus  the 
lU  U.S. 
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■eparate  and  indepen- 
dent {f  etuch  other,  and 
ocunplete  in  themedtee, 
and  may  be  located  al 
any  position  on  the 
door.  The  combina- 
tion or  k^-lock  toiU 
naturaUf  tie  located  In 
Une  witn  the  spindle 
tkeU  operates  it;  bat 
tbeemfc-lock  may  be 
piMftI  anywhere  when 
space  is  oeii  found  for 
ft  pn  the  door,  and  the 
eiud  a'  of  the  ifoor-bolty 
whiek  eonneete  with  tX 
majf  be  lenathened,  hent 
or  otherwm  arranged 
to  rest  against  the  lock- 
Mi  in  whateeer  yoA- 
tkmitmai/H»a$inoion 


EMS] 
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hdU-werkeanhe  retract 
edandtheeofeorvafdt' 
door  thrown  open. 
When  the  hoU^work  i$ 
prqfeeted  or  eaeteoae  to 
lock  the  e<tfe  or  tault- 
door,  the  Joek-Mte  or 
obitructione  eon  be 
brought  into  a  locked 
position,  the  lock-bolt  or 
obetruction  ef  the  earn' 
bination-loek  beina 
placed  in  a  looked  pen- 
tion  by  mechanically 
eperattnff  the  diat-epin- 
ale,  which  controle  the 
movementiof  the  turn- 
blere  andotMrportione 
of  the  lock,  while  the 
iock-Mtor  obetruction 
ef  the  time4oekwill  au- 
tomatically bring  iteeff 
into  a  locked  poeition 
ttfter  the  door  te  doeed, 
whereby  the  door  qf  the 
mfe  or  tault  will  be 
locked  and  guarded  bf 
two  locke,  one  of  whiA 
ie  operated  mm  the 
eoBterior  mechanioaUy, 
while  the  other  operatee 
on  the  interior  auto- 
mattoaOiv,  there  being 
nohole  through  the  door 
whereby  it  might  beep- 
erated  upon  ly  any  me^ 
chanical  meane. 

"The  combination- 
lock  and  the  time-lock 
are  8eparate./Vom  each 
other  ^n  performing 
their  ojflce  or  function 
with  reepeet  to  the  bcU- 
work  on  the  eqfe  or 
vault-door,  and  each  tf 
eaid  locke  thould  be 
complete  in  itedf,  and 
eooonetructed  that  they 
nk^  be  placed  at  any 
pontion  on  a  eofe  or 
WMuU-d&at. 

"The  combination 
or  k^lock  ehouJtd  be 
located  in  line  with  the 
(fui^spindle  or  key 
which  operates  it,  but 
the  time-lock  may  be 
located  anywhere  on 
the  eefe  or  vault-door 
where  eufUcient  space 
is  preeent  for  It,  and 
the  tongue^iecee  or 
etude  on  the  carrying- 
bar  of  the  bolt-foorl; 
may  be  qf  amy  required 
Ungth,beKterotherwiee 
arranged  eo  ae  to  con- 
nect with^  rest  against 
the  lock-Mlf  or  ob- 
etructione,  when  the 
latter  ie  moved  to  the 
proper  position  for  ob- 
etrueting  or  dogging  the 


••; 


^In  locking  the  safe 
or  vault  door  some  de- 
vice if  neeesearv  to  al- 
low the  d0or-bolt  to  re- 
main baek  in  the  un- 
locked position  untU 
the  door  ie  closed, 
without  interfering 
with  the  doMoek 


ploi/ed 
loek-\io 


boU^workt  amd  prevent 
iteretraetionor  unlock- 
ing, thue  retaining  the 
door  in  a  lockedpoeition 
until  both  locke  have 
been  unlocked, 

"WhenUie  deeired 
tolockor/aetenthebolt- 
work  qf  the  eafe  or 
vault-door  by  meant  qf 
a  combination-lock  and 
a  time-lock,  some  me- 
chanical arrangement 
or  device  ehould  be  em- 
to  enable  the 
•bolt  or  obetruction 
qf  the  time-lock  tobeeet 
or  atffueted  while  the 
eafe-door  ie  open  and 
the  bolt-work  in  a  re- 
tracted or  unlocked 
position,  eo  that  the 
aoor  can  be  closed  to 
admit  of  the  boU-work 
being  prqieeted  or  caet, 
Ihelockiolt  or  obetruc- 
tion wiU,  ae  hereinqfter 
eet  forth,  preeent  ite 
locK-bcUor  obetruction 
emtomatieaUu,  thue  ee- 
euring  the  door  in  a 
locked  poeition  until 
the  amval  of  the  time 
determined  by  the  time 
mechaniem  or  register, 
at  which  time  the  loek- 
boU  or  obstruction  wiU 
be  automatically  moved 
and  brought  into  a  po- 
eition for  admitting  qf 
the  raeaeing  and  na- 
locking  qf  the  boltAOork, 
eo  that  eaiddoorcan  be 
opened, 

"To  aeeompUeh  euch 
mechanical  arrange- 
ment or  device  in  the 
time-lock,  a  lock-boU  or 
obetruction  ie  employed 
in  the  time-lock  itedf, 
or  by  means  of  an  ad- 
justable tongue-piece  or 
etud  conneded  with  the 
earrying-barqfthe  bolt- 
work—iuch,  for  in- 
stance, ae  thoss  iUue- 
trated  in  Fige.  1,  $,  8, 
Sqf  the  accompanying 
eheete  qfdrawinge, 

"ThelocMoU  or  ob- 
etruction D,  illuetrated 
in  Fige,  1,  2  and  S,  ie 
onoifthe  devicee  that 
^ould  be  employed  to 
enable  the  UmeJodc  to 
beeet  while  thebolt-work 
remaine  in  a  retracted 
or  urUocked  poeition,  so 
that  the  bolt-work  wiU 
remain  in  euehretract- 
ed  poeition  without  t'n- 
tetfering  with  the  time- 
in 
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"7n  Fiff,  1  the  holt 
2>of  the  c^oeA^lock  i8 
constructed  in  two 
parts,  D'  D*,  turning 
independently  on  the 
same  bearinoB  e.  The 
inner  part,  D*,  has  the 
$oeket  a,  into  which  the 
stud  cfihedoor-Mt  en- 
ters %n  drawing  back. 
It  \b  connected  to  the 
outer  part,  jy,  by  a 
coifed  spring,  f.  Fig,  S, 
restiuff  in  a  cavity  in 
the  side  of  the  outer 
part.  The  outer  part 
Is  also  connected  by  a 
4imiiar  eoiUd  spring,  g, 
with  the  fixed  bearing 
«.  Ifuteadofthetpring 
g  it  may  hate  a  eaunttr- 
u)ei(fht,g',Fig,6.  The 
spring  g  causes  the 
outer  part,  D',  to  turn 
bade  or  fail,  so  that  the 
eocket  a  of  the  inner 
p.Hii  eome$  in  position 
10  allow  the  Uem  a'  of 
the  door-bolt  to  enter 
tlierein.  When  Viis  i$ 
done,  the  outer  part  is 
turned  up  to  engage 
the  dop  {preeently  to  be 
deeeribed),  while  the 
Inner  part  remains  sta- 
tionary on  the  item  qf 
(he  door-bolt.  The  doer 
19  then  ehut  and  the 
doorMt  thrown  out, 
and  the  teneion  of  the 
spring  g  eausee  the  part 
IjP  to  twm  when  re- 
leaeed,  thereby  locking 
t/te  door-bolt.  The 
parts  D*  D*  are  protid- 
ed  with  suitable  stops, 
by  which  the  motion 
is  gaged  to  bring  the 
eodcet  of  the  part  D*  in 
proper  position  in  Its 
throw, 

**  The  detiee  above  de- 
ecribed  forme  a  part  of 
tlie  eloek4oek,  being  the 
boU  qf  the  eame.  In 
Fig.  Jiee/tcien  mnathir 

in 


lock,  of  course,  during 
tuch  tntertal,  being  in 
an  unlocked  position, 
and  through  such  medi- 
ums the  bolt^work  when 
projededfor  closing  the 
door  wiU  be  held  in  a 
locked  position  by  the 
automatic  movement  of 
the  lock-bolt  or  obstruc- 
tion of  the  time-lock, 
and  by  the  lock-bolt  of 
the  combination-lock, 
which  is  brought  into 
a  locked  position  by  tlie 
mechanical  operation  of 
the  dial-spindle. 

**The  lock-holi  or  ob- 
struction of  the  time- 
lock^  constructed  in 
two  parts,  D'  D*, 
adapted  to  turn  inde- 
pendently of  the  other 
on  the  same  bearinq  c. 
The  inner  part,  D*,  has 
a  notch  or  recess,  d, 
into  which  the  tongue- 
piece  or  stud  on  tfie  car- 
rving-bar  enters  when 
toe  bolt-work  is  retract- 
ed, so  as  to  open  the  safe 
or  vault-door  if  the 
eombi nation-lock  be  un- 
locked. The  said  inner 
part  Ifi  \a  connected  to 
the  outer  part  D'  by  a 
spring,  /,  resting  in  a 
cavity  or  recess  in  the 
side  of  the  outer  part 
The  outer  part  D^  is 
also  connected  by  a 
spring,  g,  with  the 
bearings.  The  sprint 
g  being  connectea 
with  the  outer  part  D\ 
and  with  its  bearing  r, 
causes  the  outer  pan 
D*  to  be  moved  or 
turned  on  its  axis,  so 
that  the  notch,  recess  or 
offset  d  of  the  inner 
parti?*  is  brought  into 
a  position  to  allow  the 
tongue  or  stud  a'  of  the 
earrying-bar  to  enter  it. 
and  thus  the  bolt-work 
can  be  retracted,  and 
when  so  retracted  the 
outer  part  2>*  is  turned 
or  moved,  and  made  to 
connect  and  engage 
with  the  vortion  of  a 
yoke,  while  the  inner 
part  D^  remains  sta- 
tionary, being  prevented 
firom  moving  or  turning 
onitsaxisbythetonguo' 
piece  or  stud  on  the  COT' 
ryina-bar  resting  in  the 
notch  or  recess  of  the 
part  I^  of  the  lock-boU 
or  obstruetion. 


device  for  the  same  pur^ 
pose,  situated  outside 
the  lock,  which  is  the 
eutject  matter  of  a  sep- 
arate application.  It 
consists  of  a  socket  or 
bearing,  h,  attached  to 
the  tilpieee  E  of  the 
door-boU  and  sliding  on 
an  independent  stud, 
a\  resting  against  the 
lock-bolt,  A  spring 
locking-pin,  i,  is  used 
to  connect  the  parts 
when  the  door-Mt  is 
thrown  forward  to  con- 
nect with  thejamb.  In 
this  case  the  lock  bolt  D 
may  be  made  solid,  and 
may  be  either  of  the 
tumingorsUding  kind. 


**The  parts  eonsUtuU 
ing  the  (ochhoU  or  ob- 
struction, and  forming 
a  part  of  the  time-lock, 
being  thus  constructed, 
arranged  and  adiusted, 
the  time  meamnism 
having  been  previously 
wound,  and  the  dials 
set  for  a  certain  prede- 
termined time,  tM  bolt- 
work  ie  projected  or 
cast,  when  the  lock-bolt 
or  obstruction  of  said 
time-lock  will  automat- 
ically be  brought  into  a 
locked  position,  and  the 
door  of  the  safe  or  vault 
securely  guarded  by  a 
combination-lock,  if  it 
be  locked,  and  a  time- 
lock,  and  the  bolt-work 
be  prevented  from  being  [85#1 
retracted,  or  the  safe  or 
vault-door  opened,  until 
both  loeke  have  been  un- 
locked 

"The  paru  D*  D« 
composing  the  lock-bolt 
or  obstruction  are  sup- 
plied with  suitable 
stops,  by  which  their 
motion  or  throw  is  litn- 
ited  so  as  io  briog  the 
notch,  recess  or  offset  of 
the  part  D'  in  proper 
position  in  its  rotation 
to  coincide  with  the 
tongue-pi^  or  stud  on 
^  carrying-bar  of  the 
boU-work, 

"In  lieu  of  forming 
the  lock-bolt  or  obstruo- 
iian  in  two  parts,  ae 
eU»ve  described,  it  has 
been  found  eminently 
praeticdlandsucces^l 
io  employ  a  lock-boU  or 
obstruction  made  in  a 
single  piece,  or  as  an 
integral.  Such  a  lock- 
bolt  or  obstruction  ie 


Ya2M  Look  MAauFAoruBDre  Go.  t.  Bmimh»  Kaxiohal  Baxk. 


PW] 


KMI 


IMS.  lb 


iAm»ii  in  Ftq,  Htfiks 
4rawnff,  and,  a»  it  wiU 
h$  perctfive±it  U  eon- 
tinuiUd  with  a  noUk^ 
f9cem  »r  ofmt^  do  admit 
if  a  t<mffui^0e$  or  ttud 
mUerinff  it  toh^n  <A# 
boU-wffrk  ii  retfxutsd 
for  unlocking  ih$  iqfe 
w  ^aMXt-dooT.  and  $tUd 
loekboUcT  obitruetian 
it  likewise 
with  an  arm,  d^,  haicing 
m  pin  or  ttud  for  eon- 
neetiriff  or  engaging 
with  a  yoke  in  eueh  a 
manner  that  when  eaid 
arm  and  yoke  are  in 
eonneetion  the  loek-boti 
or  obetruetion  wiU  be 
ptaeed  eoae  to  present 
the  retraction  qf  the 
boU-work,  and  when 
eaid  arm  and  yoke  are 
dieeonneeted  through 
the  medium  of  revolving 
dials,  to  be  nereinefter 
mentioned,  the  loek-boU 
or  obetruetian  witt  be 
automaticaUy  brought 
%o  a  position  for  aUoW' 
ing  the  bolt-work  to  be 
retracted,  and  such  au- 
tomatic moeemeni  of 
the  lock^olt  or  obeiruc- 
iionieduetothcaation 
ef  the  arm  g'  acting  ae 
a  eounterweight, 

"  When  a  toek-boU  or 
ebeiruction  <jf  the  char- 
acter last  ddseribedis 
employed,  some  prowie 
ion  muet  be  made  for 
atffusting  and  setting 
thetimo4ockorthelodt 

prior  to  Hosing  the  se^e 
or  oamlt-door,  and  this 
a^MSi  be  aceompliehed 
while  the  boU^work  ie 
in  a  retracted poeition: 
therrfore  to  enable  eueh 
to  be  done,  there  is  ar- 
ranged on  the  carrying- 
bar  qf  the  boUwork  a 
socket  or  bearing,  wkieh 
is  oroeided  with  a  moo- 
able  tonauoifieee  and  a 
spring-bolt,  eonstruotsd 
and  orrai^sd  in  sueha 

spring^beltie  mooed  out 

at  or  bearing  ^  tks 
m#mN#  tongue-piece  or 
etud  ef   the  carrying- 

the  boU-work,  eanbe  re- 
tracted ae  the  eoeketor 
bearing  on  eaid  carry- 
ing bar  moem  or  eUdee 
along  the  tonguopiece 
oretmd  in  a  tsngUud- 


ingthelock-MtDumin 
the  locked  oeeiSion.    It 

and  its  point 


inal  dirsction^  one  end 
of  it  bearing  upon  the 
tockbott  or  obeiruotion 

•mM  condition  the  oife 
or  oauU-door  can  be 

bolt-work  ieprqfected  or 
eaetinto  the  iamb  of  the 
door,  the  eocket  or  bear- 
ing moem  along  the 
tongue-piece  until  the 
epringiolt  engagee 
with  it,  whan  it-the 
eoeketor  bearings-will 
be  automatioaUy  lofked 

work,  performing  ite 
o$lee,  will  eecureiy  fas- 
ten the  safs  or  oauU- 
door,  upon  which  the 
eombination-l  ock  ie 
placed,    together    with 

••/^vm  the  foregoing 
it  will  be  esen  that  the 
lock-bolt  or  obstruction 
shown  in  seteral  fgurm 
are  each  stationary  ea- 
oept  durinf  the  brirf 
interval  of  time  when 
locking  or  unlocking  is 
being  Reeled,  and  that 
each  ie  adaplod  tobe 
turned  on  tie  pioot  or 
bearing  for  obetruciing 
or  dogging  the  bolt  work 
for  precenting  its  re- 
traction or  for  releas- 
ing the  bolt-work  at  the 
time  appointed,  eo  that 
it  can  be  retracted;  and 
it  ^kouldbe  noticed  that 
the  lock-boU  or  obetruc- 
Hon  of  tks  timo4ock  ie 
eo  located  in  the  time- 
lock  that  if  pressure  be 
emried  uwn  the  lock- 
boU  or  ebetruction  by 
fbtoeappUed  to  the  bolt- 
work,  sucApreeourewiU 
not  be  transmitted  to 
the  delicate  workmAn- 
ekip  forming  part  ef 
a#  UmoMi,  for  the 
lock-bolt  or  ebetruction^ 
eo  to  Sfsak,  is  isolated 
pom  tke  time  mechan- 
iem,  in  order  to  bring 
and  retain  the  lockboU 
or  ebetruction  ina  po- 

^^w^^^n^^w  u^^  ^v^vV^p    wow9   ^m^e^W9 

ebotructandpreoent  the 
retraction  ^  tks  bolt- 
work,  or  to  moos  it  to 
rslsaos  ths  boU-work, 
whereby  the  eaoke  may 
be  retracted, 

"There  ie  arranged 
within  Ae  timeloek  a 

^90,  G,  which  is 
(fbeingi 
on  ite 

19i 


[M91 


[860] 
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under  a  stop,  I,  prefer* 
ably  a  roller,  tf  the  boU 
vhsn  the  latter  i$ 
radsed.  R  U  held  in 
engtigement  ly  a  liqht 
spring,  j.  The  dog  ha$ 
tw>  bfiinehing  arm$,  m 
m,  profeeHng  inteard 
wer  the  facee  ef  the 
dial-wheeU  HH.  The 
di(U-wheeU  have  pine  n 
n  pnjeeting  out  from 
their  faeee,  and  when 
thef  or  either  of  t?iem 
etrtke  the  levere  m  m 
they  rdeaee  the  dof from 
ite  engaaement  with  the 
bolt  ana  the  latter  tume 
back  or  falle,  ther^ 
unlocking  the  look,  ae 
btfore  deeeribed. 
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''i  jprwfkr  to  me  two 
iDdependnl  dme- 
M0aMMii(9    er  eioekim 
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pitot,  said  yoke  being 
acted  on  bytuo  rotating 
diale,  H  H,  in  such  a 
manner  that  said  yoke 
wiU  be  operated  by  either 
or  both  of  said  dials  at 
the  predetermined  time 
for  which  saidretolving 
dials  have  been  set, 

"In  the  estample 
shoum  in  the  time4ock 
in  Fig,  1,  the  yoke  en- 
gages  under  a  stop,  I, 
preferably  a  roller,  or- 
rangedon  the  lock-bolt 
or  obstruction,  and 
when  the  latter  is 
brought  into  a  position 
for  obstructing  the  boU- 
work,  to  prevent  its  re- 
traction until  the  ar- 
rival  ef  the  predeter- 
mined time,  while  in 
the  example  shown  in 
Fig.  5  said  yoke  con- 
nects or  engages  with 
the  bolt-lock  or  obstruc- 
tion. 

"In  both  examples 
the  yoke  retains  the 
lock-bolt  or  obstruction 
in  a  position  for  ob- 
structing and  prevent- 
ina  the  retraction  of  the 
bolt-work  until  the  ar- 
rival ef  the  predeter- 
mined time  for  which 
the  revolving  diale  car- 
rying pins  have  been 
set. 

"The  arms  or  mem- 
bers m  m  of  the  afore- 
ea4d  yoke  extend  over  a 
portion  of  the  revolving 
dials,  Jh^m  which  pro- 
feet  pins,  and  when 
either  of  said  pins  come 
in  contact  with  the 
arms  or  members  of 
said  yoke,  which  will 
eeeur  at  ^  arrival  of 
the  time  previously  de- 
termined upon  when 
setting  the  revolving 
dials,  it  (the  said  voke) 
miU  be  operated  or 
turned  on  its  oasis  or 
pivot,  and  rdeaes  the 
lockieU  or  obstruction, 
emd  leave  the  same  to 
be  brought  into  a  posi- 
tion to  permit  theoolt- 
work  to  be  retracted, 
which  is  accomplished 
by  turning  the  knob  or 
handle  connected  wiOi 
the  carrying-bar,  said 
knob  o^haeiatsbeing  on 
the  outside  of  tke  safe 
or  vault^loor. 

"It  ie  preferred  to 
use   two  mdependeBt 


each  connected  with 
and  operating  one  of 
the  dial-wheels  H,  so 
that  if  one  movement 
should  accidentally 
stop,  the  other  would 
be  sure  to  unlock  the 
lock. 


"The  dial-wheels  vn 
indexed  or  marked 
with  a  scale  of  hours 
from  0  to  4B,  or  any 
other  number  corre- 
sponding with  the 
longest  interral  the 
lockiis  to  remain  locked 
at  one  time— say  from 
Saturday  night  to  Mon- 
day mominff.  This 
scale  is  used  in  con- 
junction with  a  point- 
er, s,  a<  1^  top  ^  the 
whed.  In  setting  the 
lock  the  dial-wheels  are 
moTed  backward  f rem 
0  to  any  number  in  the 
scale  that  will  indicate 
the  number  of  hours 
the  safe  or  vault  is  to 
remain  closed;  and  the 
pinsn  n  must  be  so  to- 
MMwith  reference  to 
the  Mrftf  as  to  s^rOv  the 
levers  m  m  and  release 
the  bolt  when  the  0 
vasak  comes  forward  to 
the  pohnter.    The  time- 


OCT. 


connected  with  and 
operating  one  of  the 
revolving  diale,  so  that 
if  one  of  the  time  mech- 
anisms should  acci- 
dentally stop  the  other 
would  be  sure  to  oper- 
ate the  yoke,  and  by  its 
movement  release  the 
lock-bolt  or  obstruction, 
which  would  automat- 
icaUy  assume  such  a 
position  as  to  present 
an  unobstructed  path- 
way  for  the  tongue-piece 
or  stud  to  move  in,  and 
thus  the  bolt-work  could 
be  released  and  be  l^ 
free  to  be  withdrawn  or 
retracted. 

"The  revolving  dials 
are  cogged—  that  is, 
provided  with  teeth, 
which  engage  with  the 
arbor  o  qf  the  main- 
spring-barrel, either  di- 
rectly or  by  means  of 
the  pinionp  attached  to 
said  arbor,  or  through 
intermediate  gearing — 
so  that  the  setting  of  the 
time  mechanismfor  op- 
erating t?ie  yoke  at  any 
given  time  wHl  neces- 
sarily wind  up  t?ie  time 
mechanism,  to  the  ex- 
tent, at  least,  that  it 
wiU  unwind  by  the  ar- 
rival of  the  predeter- 
mined time  at  which 
the  lock-bolt  or  obstruc- 
tion is  to  be  released  for 
enabling  the  bolt-work 
to  be  retracted. 

"The  revolving  diale 
are  indexed  or  marked 
with  a  scale  from  sero 
(0)  upward  to  48,  or  any 
other  number  corre- 
sponding wilh  the 
longest  interval  the  rs99i 
<f  99M-lock  is  to  present  ^  * 
its  lock-bolt  or  obstruc- 
tion to  obstruct  the  bolt- 
work  at  onetime— say, 
from  Saturday  night  to 
Monday  mominff. 
This  scale  is  used  in 
conjunction  with  a 
pointer  or  index,  e,  ar- 
ranged in  the  time-lock 
above  the  revolving 
diale. 

"In  setting  the  l^ivM- 
lock  the  fMMe^  lUa^ 
aze  turned  or  mored 
backward  from  sero  (0) 
to  any  number  la  the 
scale  that  will  indicate 
the  number  of  hours 
the  safe  or  vault-d^r 
is  to  remain  closed  or 
locked,  and  the  i^oa  n 

18&  r.  s. 
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•m  May  &i  ^  amif^T' 
dinofy  comttnuHon  to 

*'Eaek  of  Otf  cKo^ 
M/lMif  H  H  U  cogged^ 
4uidmifOfft0mith  the  ar- 
tery of  the  maimpriog- 

fMsiM  ^  tiltf  pinion  p 
aitaekea  to  mM  arbor 
-or  through  intermediaU 
^foaHng.  The  arbor  o 
%9thettUmbyuihioMhe 
<io€k  %$  %DOund. 

"Wkan  tha  doek  i$ 
JhtiOod,  it  i$  futtg 
wound  up  btfore  the 
diai-whoet  is  aeffutted 
4n  pUui.  The  motion 
4s  then  imparted  to  the 
dial-vohed^  uMeh  runo 
fonoard  to  unlock  the 
lock,  and  in  moving  the 
,  dial-wheet  back  to  reeet 
E3iij  tke  lock  the  dock  ii  re- 
wound, 

'The  dial-wheel  is 
iomed  back  to  reeet 
the  lock  by  a  k^  ap- 
pded  at  the  wioding- 
arbor#. 


«• 


Bf'  the  means 
above  described  I  ob- 
riate  a  great  objection 
to  common  clock* 
locks,  which  ran  on 
until  they  mn  down, 
thus  subjecting  the 
lock  to  the  danger  of 
being  locked  in  by  ne- 
glect of  winding     By 

ISo  U.S. 


qf  the  reedteing  diale 
mnst  be  so  a^fmted 
with  reference  to  the 
poke  as  to  come  im  eon- 
taet  teith  the  arme  or 
memberemmcftheffoke, 
eo  thai  either  or  both  of 
the  eaid  arms  or  mem- 
ben  wiU  aet  upon  the 
yoke,  caueing  it  tomove 
•9  <M  to  release  the  206ik- 
\H>ltorobstructionqf  the 
time4ock  when  thec^fv 
^)  mark  arritea  at  the 
tndesD  or  pointer. 

"The  winding  up  cf 
the  time  medianiem 
and  the  setting  €f  the 
reooMng  dials  is  per- 
formed  simultaneously 
by  imparting  proper 
motion  to  the  arbor  o  of 
the  mainspring-barrel. 

"The  revolving  diais 
are  provided  with  a  pin, 
r,  as  shown  in  Fi^.  4, 
the  same  serving  as  a 
stop. 

"On  the  pallel  «, 
which  engages  with 
the  Mooptf-wheel  ^,  is  a 
pin,  u,  which  projects 
ont  through  a  dot,  9, 
of  the  stationary  time- 
mechanism  frame,  the 
whole  arranged  in  such 
a  manner  that  as  soon 
as  the  revolving  dial 
has  acted  upon  the 
yoke  for  causing  it  to 
release  the  lock-boU  or 
obstruction,  the  pin  r 
of  the  said  revolving 
dial  wiU  strike  the  pin 
u  of  the  pallet,  and  lock 
the  latter  in  theMeop^- 
wheel,  thereby  stop- 
ping the  time  mechati- 
ism,  so  that  there  will, 
be  no  loss  of  power,  as 
it  is  intended  that  the 
time-lock  should  be 
wound  up  when  first 
finished,  prior  to  ad- 
justing in  place  the  re- 
voking dials;  and, 
further,  by  stopping  the 
time  mechanism,  as 
above  described,  the  re- 
volving dials  cannot 
get  out  of  position 
with  respect  to  the  in- 
dole or  pointer. 

"By  my  invention 
the  time4ock  cannot  be 
reset  without  winding, 
for  the  pins  <f  the  re- 
volving dials,  resting  in 
contact  with  the  arms 
or  members*^  the  yoke, 
prevent  it  from  being 
brought  into  action 
with  the  lock  bolt  or  ob- 


thls  means  the  lock 
cannot  be  reset  without 
winding,  for  the  pins 
n  n,  reranff  in  contact 
with  the  levers  m  m, 
prevent  the  dog  Gfrem 
oeing  engaged  with  the 
bolt  until  the  dial- 
wheels  haye  been 
moyed  back,  as  de- 
scribed. Therelocking 
of  the  lock  thertfore 
requires  rewinding  of 
the  dock  as  a  necessity. 
"On  the  back  tf  the 
dial-whed  Sish  pin,  r. 
Fig.  4,  forming  tk  stop. 
On  the  pallet  s,  which 
engages  with  the  scape- 
wheel  ^,  is  a  pin,  u, 
which  projects  out 
through  a  slot,  v,  of  the 
stationary  doek-tnme. 
As  soon  as  the  dial- 
whed  has  acted  upon 
the  lever  m  to  unlock 
the  lock  the  pin  r  of 
the  divl-whed  strikes 
the  pin  u  of  the  pallet 
and  locks  the  latter  in 
the  scape-wheel,  there- 
by stoppinff  the  doek. 
There  u  Mertfore  no 
loss  of  motion,  nor  can 
the  dial-whed  get  out 
of  position  with  respect 
to  the  pointer. 


« 


By  combining  an 
independent  dod^ock 
and  combination  or 
key-lock  with  the  door- 
boU,  as  described,  Ipro- 
duce  an  effect  whidi 
cannot  be  produced  by 
a  c^^^dl^lock  alone  or  by 
two  or  more  combina- 
tioD-locHs  together. 
The  clockAoQ^s.  seryes 
as  a  safeguard  by  nij^ht 
and  the  combination- 
lock  by  day,  Jf  the 
holder  cf  the  combina- 
tion if  forced  to  open 
the  combination-lock 
aX  night,  the  dock-lock 
remains  intact,  and 
cannot  be  opened  by 
the  burglars  or  the 
hdder  of  the  combina- 
tion.  On  the  other 
hand,  when  the  dock- 
lock  releasee  its  bolt  in 
the  morning,  the  eom» 
binaHonrlodc  still  re^ 
mains  locked,  and  bur 
glare  cannot  make  an 
entrance   to  the  safe. 


siruetion  untU  therO' 
volving  dials  ?iave  been 
moved  bads  the  number 
iff  hours  for  which  it  is 
designed  to  obstruct  the  [864] 
bolt-work.  Thus  the 
resetting  of  the  time- 
lock  requires  rewind- 
ing of  the  time  mechan- 
ism as  a  necessity,  and 
hence  no  danger  ef  ii 
being  unlocked  acei- 
dentaUy  during  the  pe- 
riod  qf  hours  for  whuh 
it  is  set. 

"The*  dial- wheel  is 
turned  back  to  Ml  the 
^'iTM-lock  by  a  key  ap- 
plied at  the  winding- 
arbor  0. 

"By  the  means 
aboye  described  I  ob- 
yiate  a  great  objection 
to  common  clock- 
locks,  which  run  on 
until  they  run  down, 
thus  subjecting  the 
lock  to  the  danger  of  a 
'  lockout,*  caused  by 
neglect  of  winding. 

"By  this  means  the 
<^f7M-lock  cannot  be  set 
without  winding,  for 
the  pins  n  n,  resnng  in 
contact  with  the  <Mrms 
of  the  yoke,  it  (the  yoke) 
cannot  be  enge^S^  with 
the  loek-holt  or  obstruc- 
tion until  the  dial- 
wheels  haye  been 
moyed  back  to  set  the 
lock,  as  btfore  de- 
scribed. 

"By  combining  an 
independent  <tm^ock  [366] 
of  the  character  de- 
ecribed,  and  a  combi- 
nation or  key-lock,  I 
produce  an  effect  or  re- 
sult which  cannot  be 
{>roduced  by  a  time- 
ock  alone,  or  by  two 
or  more  combination- 
locks  together. 

"  The  time-]ock 
seryes  as  a  safeguard 
by  night,  in  connection 
with  the  combination- 
lock,  for  holding  the 
bolt-work  in  a  locked 
condition;  but  when 
the  time-lock  rdeaees 
the  bolt-work  at  the  ap- 
pointed hour,  the  bcit' 
work  will  remain 
locked,  and  the  safe  or 
vault-door  doeed,  until 
the  combination4ock  ie 
unlocked  by  the  holder 
of  the  combinaiion  on 
which  said  lodb  is  set, 
when  ^  bolt-work  can 
be  retracted  and  the 
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[866] 


Such  results  cannot  be 
accomplished  by  a 
doekAock  alone,  be- 
cause when  it  releases 
its  bolt  the  safe  is  abso- 
lutely unlocked;  nor 
by  two  or  more  combi- 
nation-locks toirether. 
because  the  holders  of 
the  combination  may 
be  taken  to  the  bank 
and  forced  to  open  the 
lock.  Neither  can  tam- 
pering with  the  cora- 
binatfon-lock  affect  the 
etodb-lock. 


I 


"The  oombinatlon- 
lock  maT  be  punched 
from  pla^,  but  the 
dockAodsi,  being  sepa- 
rate and  independent 
from  it»  and  haviriff  no 

ring  thfwsgh  the 
,  cannot  be  affect- 
ed. It  is  therefore  su- 
perior to  a  lock  whicii 
nas  the  time  moTement 
combined  directly 
with  the  combination- 
lock,  both  forming  one 
lock,  in  which  case  any 
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door  opened,  thue  leav- 
ing the  time-lock  free 
firom  performing  am 
locking  action,  toAticA 
leaves  the  combination- 
lock  firee  for  use  during 
the  day  for  locking  or 
unlocking  the  eaje  or 
vaultdoor^^an  impor- 
tant desideratum  pres- 
ent in  m$f  intention, 

"Jtfthetime^ockpreS' 
eni  on  the  eofe  or 
vault-door  is  set  for 
holdina  the  hdUwork 
flrom  the  time  the  bcmk 
closes  in  Vie  cfftemoon 
to  release  the  ooU-ieork 
at  a  certain  hour  the 
next  morning,  it  wiU 
admirably  and  with 
certainty  perform  its 
office,  leaving  the  com- 
bination-lock to  be 
opened  before  the  bolt- 
work  can  be  retracted; 
and  should  the  officer 
of  the  bank  holding  the 
combination  be  seized 
during  the  night,  car- 
ried to  the  bank,  and 
forced  to  open  the 
combination-lock,  the 
time-lock,  will  remain 
intact,  and  cannot  be 
opened  hy  the  burglars 
or  the  officer  in  charge 
of  the  combination. 
Such  results  cannot  be 
accomplished  by  a 
<«m0-lock  alone,  be- 
cause when  it  releases 
Its  ho\trWork  the  safe 
or  vatUtdoor  is  abso- 
lutely unlocked,  and 
no  lock  present  for  use 
during  the  day;  nor 
by  two  or  more  com- 
bination-locks  to- 
gether, because  the 
holders  of  the  combi- 
nations may  be  taken 
to  the  bank  and  forced 
to  open  the  locks. 
Neither  can  tampering 
with  the  combination- 
lock  affect  the  time- 
lock. 

"The  combination- 
lock  may  be  punched 
from  its  position  by 
burglars:  but  then  the 
time-lock,  being  sepa- 
rate and  independent 
from  it,  cannot  be  af- 
fected or  disturbed, 
because  there  is  no  open- 
ing through  the  door  by 
whichit  can  be  reached. 
It  is  therefore  superior 
to  a  lock  which  has 
the  time-morement 
combined  directly  with  1 


violence  to  the  lock- 
work  disarranges  the 
dock.  Another  ad- 
vantage of  (Ai9  inven- 
tion is  the  capability  of 
the  separate  locks  cf 
being  applied  on  differ- 
ent parts  of  the  door 
faidifferently.  The 
bolt-work  on  different 
doors  is  frequently 
such  tluKt  idle  two  locks 
cannot  be  applied  to- 
ffefiter.  TheMoel^lock 
in  such  case  may  be  at- 
tached at  the  most  con- 
venient location,  as  be- 
fore described.  It  can 
also  be  applied  with 
facility  on  old  safes 
having  the  combina- 
tion or  key-lock  al- 
ready on,  thus  securing 
the  advantage  of  a 
dock-lock  and  com- 
bination-lock without 
the  necessity  of  remov- 
ing the  old  lock  and 
siwstituting  a  new  one 
having  a  time-move- 
ment combined  directly 
withthelock. 


"I  do  not  claim, 
broadly,  a  dock-lock; 
nor  do  I  claim  two  or 
more  combination- 
locks  combined  with 
the  door-holi;  but 

1  claim— 


"1.  The  combina^ 
tion,  with  a  doorAxAi 
E,  of  a  dock-loc^  B, 
and  a  combination  or 
key-lock.  A,  applied 
independently  on  a 
safe,  vault  or  other 
door,  so  as  to  rest 
against  or  connect  with 
saiddoor-^lXf  and  pro- 
vided with  a  device 
whereby  the  door-bolt 
may  be  retained  in  the 
unlocked  position  for 
shutting  the  door,  the 
whole  arranged  so  that 
the  door-\x)l%  cannot  be 
withdrawn,  when 
locked,     unta     both 


the  combination-lock, 
both  forming  one  lock» 
In  which  case  any  vio- 
lence to  the  lock-work 
disarranges  the  time- 
movement, 

"Another  advan- 
tage of  mn  invention 
is  the  capability  of  the 
separate  locks  being  [••! 
applied  on  different 
pf^  of  the  sa^e  or 
wmlt-doot,  with  respect 
to  the  bolt-work,  indif- 
ferently. 

"The  bolt-work  on 
different  sqfe  or  vault- 
doors  is  frequently 
such  that  the  time-lock 
and  th*  combination  or 
kef-lock  cannot  be  ap- 
plied together;  but  in 
such  case  the  time-lork 
may  be  attached  at  the 
most  convenient  loca- 
tion, ae  no  opening 
through  the  door  is  req- 
uisite, 

"The  time-lock  can 
be  applied  with  case 
and  f adlity  to  the  doors 
of  old  safes  or  vaults 
having  the  combina- 
tion or  key-lock  al- 
ready thereon,  thus  se- 
curing the  advoniagc 
of  a  time-lock  and  a 
combination  or  key- 
lock without  the  ne- 
cessity of  removing 
the  old  lock. 

"I  do  not  claim, 
broadly,  a  ^tm^-lock 
of  any  peculiar  coi^ 
structum;  nor  do  I 
claim  two  or  more 
combination-locks 
combined  with  the 
bolt-toorl;  pf  a  sc^fe  or 
vault-door,  as  euca  are 
M  and  well  known, 

"  What  I  daim,  and 
desire  to  secure  by  let-      [••■I 
ters-patent,  »•— 

"1.  The  combina- 
tion, withtAdbolt-UM?rA; 
of  a  sftfe  or  vault-door, 
of  a  time-lock  and  a 
combination  or  key- 
lock, both  applied  inde- 
pendently on  a  safe, 
vault  or  other  door,  so 
as  to  rest  against  or  con  • 
nect  with  <A«  holt-work 
on  said  door,  and  pro- 
vided with  a  device 
whereby  the  bolt-ioorl^ 
may  be  retained  in  the 
unlocked  position  for 
shutting  the  door,  and 
be  automatically  locked 
by  the  time-lock  and 
mechanicatty    by  the 
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loekf  hATo  been  on- 
locked. 


[870] 


"2.  The  oomblna- 
Uon  of  a  eloek-lock 
and  a  combination  or 
key-lock,  both  oon- 
stracted  to  be  applied 
on  a  safe,  Tanlt  or  other 
door,  80  as  to  rest 
against  the  door-holt, 
and  provided  with  a 
lock-bolt  haying  an 
opening  or  an  offset, 
which  18  automatically 
brought  tn  and  out  of 
coincidenoe  with  the 
tongue  of  the  door- 
holt,  whereby  the  d^(?r- 
bolt  may  be  retained 
in  the  imlocked  posi- 
tion for  shutting  the 
door  and  preyented 
from  heingwUhdrmon, 
when  locked,  until 
both  locks  hayebeen 
unlocked.** 


£371] 


oorMnaHon  or  key- 
hekitlhen  theboU-work 
it  east,  the  whole  w 
arranged  that  the  bolt- 
to^ib  cannot  be  with- 
drawn when  locked 
tiU  both  locks  haye 
been  unlocked. 

"2.  The  combina- 
tion of  a  timeAodk  and 
a  combination  or  key- 
lock, both  constructed 
to  be  applied  on  a  safe, 
yault'Or  other  door,  so 
as  to  rest  against  the 
hoit^work,  and  provid- 
ed with  a  lock-bolt  or 
obitruetion  having  an 
opening  oroffset, 
which  is  automatically 
brought  into  and  out 
of  coincidence  with 
the  tongue  of  the  bolt- 
to  0  rib,  whereby  the 
holt'toork  may  be  re- 
tained in  the  unlocked 
position  for  shutting 
the  door,and  prevented 
from  being  retracted 
when  locked,  until 
both  locks  have  been 
unlocked. 

"8.  17^  combina- 
tion, with  the  bolt-work 
of  a  eafe  or  vatUt-door, 
of  a  combination  or 
key-lock  controllable 
meehanicaUy  from  ths 
exterior  of  eaid  door, 
with  a  time-lock  having 
a  lockbolt  or  obetruc- 
Hon  for  locking  and 
unlocking  controllable 
firom  ths  interior  qf 
the  door,  both  of  ea%d 
locks  being  arranged  eo 
as  to  rest  against  or 
connect  with  Vie  bcU- 
work,  the  time-lock  be- 
ing automatically  un- 
locked by  the  operation 
of  the  time-movement, 
both  of  said  locks  being 
independent  of  eaeh 
oihfT,  and  arranged  to 
eontrol  the  locking  and 
unlocking  qf  the  belt- 
work,  so  that  said  safe 
or  vault-door  cannot  be 
opened  when  locked  un- 
til both  €f  said  locks 
have  been  unlocked  or 
have  released  their  dog- 
ging action,  to  enable 
the  door  to  be  opened, 
substantially  as  de- 
scribed.'* 

Olalm  8  of  reissue  No.  7,047  was  passed 
upon  bj  JiM^Shipman,  in  the  Circuit  Court 
for  the  District  of  Connecticut,  in  Mardi, 
1881,  in  the  suits  of  Tale  Lock  Mfg,  Cb.  v. 
Nofwiek  NoX.  Bank  and  Tale  Lock  MTg.  Co. 
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v.  New  Haven  8av,   Bank,   reported  in  19 
Blatchf.  128,  and  6  Fed.  Rep.  877.    He  held 
that  claim  8  covered  a  new  and  patentable 
invention  and  was  valid.    On  the  question 
of  the  validity  of  the  reissue  as  to  claim  8, 
he  said:    ''It  is  next  urged  that  the  third 
claim  of  the  reissue  is  void,  because  it  was 
abandoned  by  the  patentee  upon  the  objection 
of  the  Patent  Office,  when  the  original  ap- 
plication was  pending.    Li  Sargent's  original 
application  he  made  one  broad  claim.    The 
application  was  rejected  by  the  examiner, 
whose  decision  was  reversed  by  the  board  of 
examiners.    The  examiner  then  requested  that 
a  new  application  be  made,  upon  the  ground 
that  the  case  presented  to  the  boiuxi  was  not 
the  same  case  which  had  been  presented  to 
him.    A  new  application  was  made,    con- 
taining only  the  first  two  claims  of  the  re- 
issue.   Then  followed  a  long  and  earnestly 
contested  litigation  in  the  Patent  Office  be- 
tween   various    interfering    applicants,    in 
which,  apparently,   both  patentability  and 
priority  were  discussed.    The  Little  applica- 
tion contained  the  broad  claim,  and  the  board 
of  examiners  said,  at  one  stage  of  the  litiga- 
tion, whether  this  question  was  properly  before 
them  or  not,  that  this  claim  was  patentable ; 
so  that,  when  the  question  came  before  them 
upon  appeal  from  the  decision  of  the  exam- 
iner against  the  Sargent  reissue,  the  board  say : 
'The  claim  in  controversy  is  the  same,  in 
substance,  as  the  first  claim  of  Little,  whose 
application  was  once  in  interference  with 
Sargent,  and  which  was  admitted  to  be  pat- 
entable by  the  Office  at  the  time  of  the  aec- 
laration  of  the   interference.    The   patent- 
ability of  Little's  claim  has  once  been  before 
us  in  the  aforesaid  interference,    and,   after 
full  argument,  we  concluded  that  his  claim 
was  tenable,  and  held  that  someone  who  was 
first  to  combine  with  the  bolt- work  on  a  vault 
or  safe-door,  a  key-lock  and  time-loc^  act- 
ing independently  of  each  other,  but  jointly 
upon  the  bolt- work,  might  have  a  valid  pat- 
ent therefor. '     rhese  facts  exclude  the  thiid 
claim  from  the  decision,  or  the  dicta,  in  the 
case  of  Leggett  v.  Avery,  101  U.  8.  256  [25 : 
865].    I  do  not  understand  that  the  objection 
that  the  reissue  is  for  a  different  invention 
from  the  original  was  pressed  by  either  of 
the  counsel  for  the  defendant.    It  is  sufficient 
to  sav,  that  the  claims  of  the  original  were 
for  the  combination  of  the  third  claim,  pro- 
vided with  a  device  whereby  the  bolt-work 
may  be  retained  in  the  unlocked  position, 
for  shutting  ihe  door,  and  be  automatically 
locked  by  the  time-lock  and  mechanically  by 
the  key-lock  when  the  bolt-woriL  is  cast. 
The  patentee  had  shown  'means  whereby ;' 
but,  if  I  have  been  correct  thus  far,  the  fist 
of  his  invention  consisted,  not  in  that  device, 
but  in  the  triple  combination.    Other  differ- 
ent 'devices  whereby*  could  be  introduced 
by  other  inventors,  which  would  destroy  the 
value  of  his  patent  if  it  was  unduly  limited. 
As  said  by  the  board  of  examiners,  'means 
whereby, '  while  being  essential  to  the  con- 
venient use  of  this  combination,  is  merely 
incidental  to  the  main  idea^  and  may  tie 
varied  indefinitely  without  departing  from 
the  spirit  and  scope  of  the  applicant's  in- 
vention." 
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The  onlj  remark  made  by  Jvdgt  Lowell, 
in  hia  opinicm  in  the  present  case,  as  to  the 
raliditr  of  reissue  Iu>.  7,947,  as  respects 
claim  8,  is,  that  the  patent  "was  reissued  so 
soon  after  ita  granting  that  it  is  not  obnox- 
ious to  Uie  objection  of  undue  delay."  The 
application  for  the  reissue  was  filed  18  days 
after  the  original  patent  was  issued,  and  the 
reissoe  was  granted  86  days  after  the  appli- 
cation for  it  was  filed.  Judg^  Lowell  held 
claim  8  to  oe  invalid,  on  the  ground  that,  if 
it  was  a  claim  irrespectiye  of  any  particular 
means  for  carrying  it  out.  it  was  void  as  a 
patent  for  a  principle,  inaependently  of  the 
state  of  the  art;  and  that,  in  yiew  of  the 
state  of  the  art,  it  was  yoid.  He  was  of 
opinion  that  there  was  no  patentable  noyelty 
in  putting  a  time-lock,  which  was  old,  in 
place  of  one  of  two  combination  locks,  where 
two  combination  locks  had  been  before  used 
to  dog  one  combined  bolt- work ;  that  it  was 
not  patentable  to  substitute  a  well-known 
multiple  bolt-work  for  two  sudi  bolt-works, 
where  a  time-lock  and  a  combination-lock 
had  been  before  combined  in  the  use  of  two 
multiple  bolt- works ;  and  that  there  was  no 
patentable  noyelty  in  combining  two  locks 
with  a  single  door. 

A  history  of  the  proceedings  in  the  Patent 
Office  in  regard  to  patent  No.  195,689  and 
reissue  No.  7,947,  shows  that  claim  8  of  that 
reissue  must  be  held  to  be  inyalid. 

On  the  9th  of  May,  1874,  Sargent  filed  an 
•31J3I  application  for  a  patent  which  claimed 
''  broadly  the  combination  of  a  time-lock,  an 
ordinary  lock  and  a  safe-bolt  connected  with 
both  of  them.  The  claim  he  made  was  as 
follows :  **  What  I  claim  is  the  combination, 
with  a  clock  or  time-moyement  lock  and  an 
ordinary  lock,  attached  independently  to  a 
safe  or  vault-door,  of  a  safe-bolt  constructed 
so  aa  to  rest  against  or  connect  with  both  of 
said  locks,  substantially  as  described,  where- 
by the  safe-bolt  cannot  be  withdrawn  till 
both  locks  have  been  unlocked." 

In  the  specification  he  then  filed  he  said : 
"This  improvement  belongs  to  that  class  in 
which  two  locks  are  applied  upon  a  safe  or 
vault-door  for  the  purpose  of  preventing  the 
withdrawal  of  the  safe-bolt  till  both  locks 
have  been  unlocked.  ...  I  employ  one 
ordinary  combination  or  key- lock  and  one 
time-movement  or  clo<^-lock,  attached  in- 
dependently to  the  door,  and  employ  in 
combination  therewith  a  aafe-bolt  Uuit  bears 
against  or  connects  with  both  of  said  locks 
in  sQch  a  manner  that  though  the  ordinary  lock 
may  be  picked  or  opened,  yet  the  clock- lock 
cannot  m  reached,  and  the  safe-bolt  therefore 
cannot  be  released  till  the  clock  has  performed 
its  office  and  unlocked  its  lock  at  uie  prede- 
tennined  hour.  .  .  .  But  it  is  oy  no 
means  essential  to  this  invention  that  the 
circular  form  of  lock-bolt  should  be  used, 
as  the  ordina^  s^le  of  slidine-bolt,  or  other 
forms  of  shifting  oearings,  could  be  employed 
if  desired.  .  .  .  Clock-locks  have  before 
been  used  both  separately  and  in  connection 
with  combination  locks.  Where  used  alone 
they  are  insecure,  for  the  reason  that  burglars, 
ascertaining  the  hour  upon  which  the  lock 
is  set,  may,  by  confinine  or  disabling  the 
officers  of  the  bank  having  control  01  the 


same,  open  the  safe  when  the  hour  arrives. 
Li  my  improvement  such  result  cannot  occur, 
because  the  combination  lock  still  locks  the 
safe.  Where  clock-locks  have  been  com- 
bined with  ordinary  locks  heretofore,  so  far 
as  I  am  aware,  the  said  locks  have  been  con* 
nected  by  a  lever  or  other  connection,  so 
that  their  actions  are  dependent  on  each  otiier. 
Li  such  case,  if  the  combination  or  k»y-lodk 
is  injured  by  a  lock-pick,  by  violence  or 
otherwise,  the  clock- lock  is  liable  to  injury 
also.  By  making  these  independent,  as  da*  .«».^, 
scribed,  I  avoid  these  difficulties. "  [374] 

This  application  was  relected  by  the  ex- 
aminer, but,  on  appeal,  nis  decision  was 
overruled  by  the  examiners-in-chief,  Febru- 
ary 17,  1875.  The  examiner  then  ascertained 
that  the  case  had  been  argued  before  the  ex- 
aminers-in-chief on  an  invention  which  had 
not  been  before  the  examiner,  and  that  an- 
other model  was  used  before  the  examincrs- 
in-chief  in  place  of  the  one  properly  in  the 
case.  The  new  feature  of  invention  was  a 
device  by  which  the  time-lock  could  be 
properly  set  and  the  door  then  be  closed ;  but 
that  device,  which  made  the  invention  an 
operative  one,  was  not  shown  in  the  drawing, 
the  specification  or  the  model  which  had 
been  before  the  examiner.  Li  a  communi- 
cation made  to  Sargent  by  the  examiner  af. 
the  time,  February  20,  1875,  he  said :  *"  As 
far  as  the  Office  knows  by  the  record  of  the 
case,  this  new  invention  may  not  have  been 
contemporaneous  with  the  first  one.  The  ex- 
aminer would  suggest  that  a  new  case  be  at 
once  filed  embodying  this  invention,  which 
makes  the  devices  operative,  and  against  the 
patentability  of  which  no  question  will  be 
raised.  The  claim,  however,  must  bo  not 
broadly  for  A  combined  with  C,  which  is 
not  conceded  to  be  entirely  inoperative,  but 
A  and  B  combined  cither  with  C  or  some 
mechanical  equivalent  thereof,  which  alone 
makes  A  and  B  operative."  lie  also  said: 
**It  is  suggested  to  applicant  that  lie  flic  a 
new  case  introducing  the  new  combining 
device  which  allows  the  door  to  be  shut 
after  the  time- lock  is  set,  and  thus  takes  it 
out  from  the  new  reference  cited,  and  tlie 
examiner  will,  in  all  proper  ways,  hasten 
the  case  forward  upon  a  legitimate  claim 
for  A  and  B  with  suitable  combining  device 
to  allow  the  door  to  be  closed  after  the  time- 
lock  is  set,  inasmuch  as  no  obstacle  exists, 
as  the  examiner  is  at  present  advised. " 

Li  accordance  with  this  suggestion,  Sar- 
gent, on  t^e  10th  of  March,  1875,  filed  a  new 
application,  which  resulted  in  tiie  granting 
of  patent  No.  195,589.  The  specification  o) 
this  application  said:  "Li  locking  the  safe 
or  vault-door,  some  device  is  necessary  to 
allow  the  door-bolt  to  remain  back  in  the 
unlocked  position  until  the  door  is  closed, 
without  interfering  with  the  clock- lock. 
[A  variety  of  devices  may  be  employed  for  owki 
this  purpose.]"  This  clause  in  brackets  waa  [875j 
afterwards  erased. 

The  specification  of  this  application  also 
said :  **  Li  Fig.  1  is  shown  another  device 
for  the  same  purpose,  situated  outside  the 
lock,  which  is  the  subject  matter  of  another 
application.  It  consists  of  a  socket  or  bear- 
ing,  A,    attached  to   the  tie-piece,    E,    of 
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the  door-bolt,  and  sliding  on  an  independent 
stud,  a\  resting  against  the  lock-bolt.  A 
spring  lockine-pin,  i,  is  used  to  connect  the 
parts,  when  the  door-bolt  is  throTvn  forward 
to  connect  with  the  Jamb.  In  this  case,  the 
lock-bolt,  D,  may  be  made  solid,  and  may 
be  either  of  the  turning  or  sliding  kina. 
rother  devices  might  be  used  to  allow  the 
Goor  to  slu:.  I  do  not  wish  to  confine 
mvself  to  any  particular  form  of  the  device. "] 
The  sentences  in  brackets  were  afterwards 
erased. 

Sargent  thus  limited  himself  to  combina- 
tions wherein  one  or  the  oUier  of  the  pecu- 
liar devices  invented  by  him  should  be  an 
essential  element,  which  is  further  evidenced 
by  the  fact  that,  in  claim  1.  as  accepted  by 
him.  the  combination  of  the  ciock-iock  and 
combination  lock,  as  applied  to  the  door- 
bolt,  was  to  be  provided  with  a  device 
whereby  the  door-bolt  might  be  retained  in 
the  unlocked  position  for  shutting  the  door ; 
and  in  claim  2,  the  same  combination  was 
to  be  provided  with  a  lock-bolt  having  an 
opening  or  an  offset  which  was  automatically 
brought  in  and  out  of  coincidence  with  the 
tongue  of  the  door- bolt,  whereby  the  latter 
might  be  retained  in  the  unlocked  position 
for  shuttini;  the  door. 

On  tlie  10th  of  March,  1875,  the  examiner 
rejected  claim  1,  saying  that  it  was  to  be 
found  substantially  in  the  patent  granted 
to  Cornell,  August  10.  1858,  for  ''safe  bolt- 
work,"  and  referring  also  to  three  prior 
patents  for  time-looLS,  and  adding  that 
^merely  to  substitute  either  one  of  the  above 
time- locks  for  one  of  the  locks  shown  in 
Cornel I's  patent  is  not  regarded  as  a  patent- 
able difference."  To  this  Sargent's  attorney 
replied,  on  the  17th  of  March,  1875:  "The 
combination  is  such  as  to  require  something 
else  to  be  done  other  than  to  simply  substi- 
tute for  one  of  Uio  key -locks  shown  in  Cor- 
neirs  patent  one  of  the  time-locks  cited  by 
the  examiner."  This  referred  to  tlie  devices 
invented  by  Sargent,  by  which  his  combi- 
nation was  made  operative. 

On  the  19th  of  March,  1876,  Sargent's  at- 
torney struck  out  the  parts  in  brackets,  be- 
fore ouoted,  and  also  struck  out  claim  1  and 
substituted  as  claim  1  what  is  claim  2  in  the 
original  patent  as  granted.  On  March  20, 
1875,  the  attorney  reinstated  claim  1,  and 
added  as  claim  2  what  Is  claim  2  in  the 
original  patent. 

On  the  22d  of  March.  1876,  the  examiner 
rejected  both  of  the  claims,  on  the  references 
before  made,  and  referred  also  to  the  Englidi 
patent  to  ^.  Rutherford,  of  April  14,  1881. 
He  added  that  ''a  rotating  lock-bolt  having 
an  opening  or  an  offset  is  not  new, "  and  re- 
ferred especially  to  two  prior  patents,  and 
said:  **The  second  claim  may  possibly  be 
allowed  if  amended  by  insertUif  the  words 
'constructed  in  two  parts  and'  after  'lock- 
bolt.'" 

An  appeal  was  taken  from  this  decision, 
and  on  the  27th  of  Much,  1876,  the  board  of 
examiners-in-chief  reversed  the  decision  of 
the  examiner,  doing  so  on  the  ground  that  the 
combination  embracing  Sargent's  peculiar 
deyicet  for  retaining  the  door-bolt  in  an  un- 
locked position,  for  shutting  the  door,  were 


new  and  patentable.  Before  Sargent's  pat- 
ent could  issue,  he  was  put  Into  interferenca 
with  Stockwell,  Buree  and  Little,  and  also 
with  Plllard  and  LilTie.  It  is  evident,  front 
decisions  made  by  the  examiner  of  interfer- 
ences, and  by  Uie  commissioner  of  patents, 
in  questions  arising  in  some  of  tlieso  inter- 
ferences, that  Sargent  was  regarded  as  mak- 
ing no  claim  to  a  broad  combination  between 
the  bolt-work  of  a  door,  and  a  time-lock, 
and  an  independent  non-time-lock,  which  is 
the  subject  matter  of  claim  8  of  reissue  No. 
7,947. 

The  examiner,  the  examlners-in-chief  and 
the  commissioner  of  patents  decided  priority 
of  invention  in  favor  of  Sargent,  as  to  the 
combination,  by  Sargent,  of  the  bolt- work, 
with  a  time-lo^  and  a  non-time- lock,  and 
his  device  for  retaining  the  door-bolt  in  its 
retracted  position,  for  shutting  the  door 
without  interfering  with  the  lock  mechan- 
ism. The  patent  No.  195,539  was  then 
issued,  on  September  25,  1877,  with  the  two 
claims  before  set  forth,  limited  by  the  pro- 
ceedings which  so  took  place  in  the  Patent 
Office. 

The  lock  of  the  defendants  did  not  in- 
fringe either  of  the  two  claims  of  the  origi- 
nal patent,  for  it  did  not  contain  what  is 
called  in  claim  1  "a  device  whereby  the 
door-bolt  may  be  retained  in  the  unlocked 
position  for  shutting  the  door,"  after  the 
time-lock  is  set ;  nor  did  it  contain  what  is 
called  in  claim  2  ''a  lock-bolt  having  an 
opening  or  an  offset  which  is  automatically 
brought  in  and  out  of  coincidence  with  the 
tongue  of  the  door-bolt."  This  is  apparent 
from  the  fact  that  it  Is  not  contended  that 
the  defendants'  lock  infriujras  either  claim  1 
or  claim  2  of  reissue  Ko.  7,947,  which  two 
claims  are  substantially  identical  with 
claims  1  and  2  of  the  original   patent. 

On  the  8th  of  October,  1877,  Sargent  filed 
an  application  for  a  reissue  of  patent  No. 
195,589.  He  inserted  in  his  specification 
what  is  claim  8  of  Uie  reissue  as  granted. 
That  claim  is  as  broad  as  the  claim  made  in 
his  application  of  May  9,  1874,  -vhich,  as 
before  shown,  he  abandoned.  The  examiner 
rejected  this  claim  twice,  and  after  the  second 
rejection,  and  on  the  26th  of  October,  1877, 
Sargent  appealed  to  the  examiners-  in-chief. 
In  Uie  statement  of  appeal  his  attorney  said : 
"All  time-locks  used  with  bolt- work  must 
have  some  mechanical  arranfement  to  enable 
the  bolt- work  to  be  retractea  for  closing  tlie 
door.  Sudi  is  present  in  many  old  patents, 
and  has  never  heen  claimed  by  my  client ; 
Lnt  what  is  claimed  by  him  is  for  the  union 
of  sudb  an  old,  well-xnown  time-lock  with 
a  combination-lock  and  bolt-work  all  ar- 
ranged on  the  same  door."  This  shows  the 
breadth  of  the  claim,  as  compared  with 
claims  1  and  2  of  the  original  patent. 

The  examiner,  in  his  answer  to  the  reasons 
of  appeal,  said :  "Leaving  out  the  descrip- 
tive and  recitative  parts  of  the  claim  as  well 
as  all  superfluous  and  misleading  matter, 
we  have,  as  the  claim,  the  following  elements 
and  arrangements,  via.  :  a  combination  or 
key-lock,  and  a  time-lock,  combined  with 
the  bolt- work  of  a  safe-door,  both  used  in- 
dependently and  resting  against  or  connect- 

18$  U.  8. 


1S89 


Yale  Lock  MANUFAdruBiHO  Co.  v.  Bebxbhibb  Katxovaii  Bahx.        84!^  40t 


lag  with  tlie  bolt-work.  The  only  elements 
are  the  two  locks  and  the  bolt-work,  no  other 
element  being  hinted  at  even,  and  the  ar- 

Mtt^i  rangement  of  said  elements  is,  that  the  locks 
*  rest  against  or  connect  with  bolt- work  and 
are  used  independentlj  of  each  other.  To 
recite,  in  the  claim,  that  the  'key- lock  is 
controllable  ^m  the  outside'  and  the  'time- 
lock  upon  the  inside  only'  is  entirely  imnec- 
essary,  for  all  key  or  combination-locks  of 
safes  are  controlled  only  from  the  outside, 
and  all  time-locks,  as  a  matter  of  course, 
upon  the  inside,  are  automatically  unlocked. 
It  is  a  well -settled  principle  that  a  mere 
explanation  of  parts  or  recital  of  functions 
neither  adds  to  nor  takes  away  from  a  claim. 
All  the  matter  which  recites  that  the  door 
cannot  be  opened  until  the  lock  allows  it  is 
a  mere  supCTfluity.  If,  in  an  ordinary  lock 
patent,  we  were  to  add  to  the  claim  'the 
arrangement  being  such  that  the  door  cannot 
be  opened  until  it  is  unlocked, '  it  would  be 
simply  laughable,  as  all  locks  of  all  sorts 
serve  just  this  purpose.  This  yast  mass  of 
MTOTds  in  the  claim,  while  at  first  glance 
seeming  to  restrict  Uie  claim,  will  be  found 
to  be  entirely  misleading,  the  indisputable 
scope  of  the  claim  being  'the  simple  inde- 
pcndently-acting  time  and  combination  or 
key- lock  resting  against  bolt- work  of  a  safe. ' 
That  is  all — ^no  more,  no  less.  It  is  to  be 
c&rcfully  noted  that  the  claim  does  not  re- 
strict to  using  the  locks  upon  the  door,  but 
only  '  in  combination  with  the  bolt-work  of 
the  door,  *  and  that  the  claim  coyers  putting 
on  Little  or  Derby,  in  the  usual  way,  a  Bar- 
gent  or  other  combination- lock."  After  re- 
Tiewini^  the  yarious  decisions  which  took 
place  durine  the  pendency  of  the  application 
of  Sargent  for  his  original  patent,  and  show- 
ing that  the  limitation  of  claims  1  and  2 
thereof  so  as  to  embrace  the  peculiar  deyices 
of  Sargent  was  what  sayea  them  on  the 
question  of  patentability,  the  examiner  said : 
'^It  yery  clearly  follows  that  the  claim,  ex- 
panded 80  as  to  omit  those  restrictions,  is 
entirely  untenable,  in  accordance  with  the  yery 
terms  of  the  commissioner  and  board  decis- 
ions." The  examiners- in-chief,  howeyer,  on 
appeal,  reyersed  the  examiner's  decision,  and 
the  reissue  was  granted. 

It  is  yery  clear,  from  a  comparison  of  the 
specification  of  the  original  patent  No. 
Id5,589  with  that  of  reissue  No.  7,947,  that 
the  specification  of  the  original  was  not  de- 
fective or  insufficient,  and  that  the  patent 
was  not  inoperative.  Not  only  is  there  no 
eyidenoe  In  this  suit  to  that  effect,  but  the 

0t§i  evidence  is  to  the  contrary.  Tlie  sole  object 
of  the  reissue  was  manifestly  to  obtain  claim 
8  aa  an  enlarged  claim.  Not  only  is  claim  8 
an  enlarged  claim,  but,  assuming  that  it 
was  new  and  for  a  patentable  combination, 
and  that  Sargent  would  have  been  entitled 
to  make  it  in  nis  application  for  his  original 
patent,  he  was  debarred  from  making  it  in 
his  reissue.  As  has  been  shown,  he  made 
sudi  a  claim  in  May,  1874,  and  abuidoned 
H.  The  applicaticm  on  whidi  his  patent» 
No.  105,  S89,  was  mntcd,  was  pending  in 
tha  Flitent  OtBoe  horn  karch  12,  1875,  to 
Septeaber  25,  1877,  and  no  such  claim  was 
made.    On  the  contrary,  he  struck  out  from 
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his  q>ecification  matters  evincing  an  inten* 
tion  to  claim  something  more  than  the  spe- 
cific devices  he  had  invented ;  and  it  is  quite 
evident  that  the  consideration  by  the  Patent 
Office  of  those  specific  devices,  and  the  evi- 
dence of  invention  afforded  by  them,  enabled 
him  to  procure  his  original  op.tent  with  its 
limited  claims  1  and  2. 

The  effect  of  such  an  abandonment  of  a 
claim  upon  the  validity  of  a  reissue  has  been 
often  adjudged  by  this  court.  Leggett  v. 
Awry,  101  XJ.  S.  256,  269  [25 :  865.  866]  ; 
Mahn  y.  ffarwood,  112  V.  S!  854,  850  [28: 
665,  667]  ;  Union  MetaUie  Cartridge  Co.  v. 
U.  8,  Cartridge  Co,  112  U.  S.  624,  644  [28: 
828,  884]  ;  Shepard  v.  Cartigan,  116  U.  8. 
698,  597,  598  [29 :  728,  724]  ;  Bomber  ^.  Fed- 
dU,  182  U.  8.  818,  817  [88:  882,  884]. 

Nor  does  the  fact  that  reissue  No.  Y,947 
was  applied  for  only  18  days  after  the  grant 
of  the  original  patent  establish  its  validity. 
In  Co<m  V.  WiUtm,  118  U.  8.  268,  277  [28: 
968,  965],  enlaiged  claims  in  a  reissued  pat- 
ent were  declar^  invalid,  although  the  reis- 
sue was  applied  for  a  little  over  three  months 
after  the  original  wa^  granted  on  the  ground 
that  a  clear  mistake,  inadvertently  com- 
mitted, in  the  wording  of  a  claim,  was  nec- 
essary, without  reference  to  the  length  of 
time.  See  also  Jms  v.  Sargent,  119  0.  S. 
652,  668  [80:  544,  548] ;  Parker  d  WhippU 
Co,  v.  TaU  dock  Co.  128  U.  S.  87.  108  [8I2 
100,  106]. 

These  views  dispose  of  claim  8  of  reissue 
No.  7,947,  independently  of  the  ground  on 
which  the  circuit  court  held  it  to  be  invalid 
and  all  other  considerations  urged  by  the 
defendants. 

We  oome  now  to  consider  claims  1  and  7 
of  reissue  No.  8,550  of  the  Little  patent, 
granted  January  21,  1879,  on  an  application 
filed  October  14,  1878. 

The  specification,  drawings  and  claims  of 
Little's  original  patent*  No.  146,882,  were 
as  follows: 

''Be  it  known  that  I,  Samuel  A.  Little,  of 
Buckland,  in  the  Coun^  of  Franklin  and 
State  of  Massachusetts,  have  made  certain 
new  and  useful  improvements  in  clock-lockSi 
whereof  the  following  is  a  specification, 
reference  beiuff  had  to  the  accompanying 
drawings,  in  wnich  Figure  1  is  a  front  view 
of  my  improved  elock-lo<dc  attached  to  the 
inside  of  a  safe,  adjacent  to  the  hinged  part 
of  the  safe-door.  Fig.  2  shows  a  seventh-day 
wheel,  marked  A  in  Fig.  1.  Fig.  8  shows  a 
cam-wheel,  marked  B  in  Fig.  1.  Fig.  4 
shows  a  graduated  cam-wheel,  marked  0  in 
Fig.  1.  Fig.  6  represents  the  inside  of  a  safe 
with  the  door-bolts  locked  forward  by  the 
lever-doff,  which  is  elevated  by  the  clock - 
lock.  Fig.  6  represents  a  horizontal  section 
of  my  clMdL-lock  detached  from  the  clocks, 
the  Qog-lever  excepted,  taken  through  the 
line  m  XQt  Vig,  1.  Fig  7  represents  a  ver- 
tical section  of  the  same  (similarly  detached, 
except  that  the  clock-wheels  to  which  the 
same  is  immediately  attached  are  shown), 
taken  through  the  line  y  if  Fig.  1.  In 
the  various  figures,  similar  letters  Indicate 
similar  parts. 

"  D  and  B  are  two  clock-movements  fitftened 
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to  the  inside,  F»  of  a  safe,  adjacent  to  the 
hinged  part  ef  a  safe-door,  G.    Said  clock- 
movements,  through  the  wheels  and  ratchets 
E  and  L  (shown  by  the  dotted  lines.  Fig.  1) , 
which  are  rotated  once  in  twelve  hours  by 
the  clock,  propel  the  wheels  H  and  I  in  Uie 
same  time  in  the  direction  of  the  arrows 
thereon.    The  wheels  H  and  I  are  both  geared 
to  the  common  wheel  M,  having  tvnce  as 
many  teeth  as  either  H  or  I,  and  propel  the 
same  in  the  direction  of  the  arrow  thereon, 
so  that,  while  H  and  I  are  rotated  once  in 
twelve  hours,  M   is  rotated  once  a  day.    It 
will  therefore  be  seen  that  both  docloi  work 
together  in  turning  the  wheel  M,  and  thereby 
operating  the   lock,  while,  if  either  clock 
stops,  the  wheel  H  or  I  of  the  other  will 
alone  continue  to  rotate  the  wheel  M  and 
operate  the  lock,  as  the  ratchet  allows  free 
motion  to  the  wheel  I  or  H  of  the  other  clock, 
although  said  clock  may  be  stopped.    Form- 
ing part  of  the  wheel  M  is  the  toothed  wheel 
[3811      ^*    which  is  geared  into  and  drives  the 
toothed  wheel  O.    Forming  part  of  the  wheel 
0  is  the  toothed  wheel  P,  which  is  geared 
into  and 'drives  the  seventh-day  wheel  A.    A 
has  twice  as  many  teeth  as  P,  and  O  has 
three  and  a  half  times  as  many  teeth  as  N. 
Therefore,  while  M  revolves  once  in  a  day, 
it  propels  A  to  revolve  once  in  seven  days. 
The  wheel  C,  which  is  graduated  for  the 
hours  of  the  dEay^  is  fastenSl  upon  the  hub  a 
of  the  wheel  H  by  the  prelection  b,   and 
rotates  with  the  same.    On  tne  same  hub  is 
the  wheel  B,  which  is  fastened  by  friction 
to  0  in  diiferent  positions  by  the  thumb- 
screw Q,  which  forms  part  of  the  wneel  B, 
and  passes  through  the  slot  e  of  the  wheel  0. 
P  P  P  P  P  ^^^  pi  vota,  on  which  the  several 
wheels  revolve.    The  wheel  B  is  cut  away 
on  the  outer  edge,  leaving  the  depression  d 
and  the  cam-prolection  e  thereon;  and  the 
edge  of  0  is  similarly  cut  away,  leaving  the 
d^ression/  and  the  cam-projection  g  thereon, 
mien  the  two  wheels  B  and  C  are  fastened 
together  by  the  thumb-screw  Q,  side  by  side, 
they  form  one  wheel,  and  have  a  common 
depression.  A,   which  may  be  enlarged  or 
diminished  by  rotating  the  wheel  B  on  the 
wheel  A  with  the  thumb-screw,  and  setting 
the  same,  and  a  common  cam  or  projection, 
f,  which  may  be  enlarged  or  diminished  in 
the  same  manner.    Pivoted  near  the  lock  is 
the  two-armed  lever,  R  whereof  one  arm 
carries  the  roller,  8,  and  is  lifted  through 
the  same  by  the  cam  i,  revolving  under  we 
same  at  said  cam's  inclined  plane,  k,  and, 
at  the  same  time,  the  other  arm,  T,  of  said 
lever  lifts  the  doff-lever,  V,  as  shown  by 
the  dotted  lines.  Fig.  1,  up  behind  the  door- 
bolts  W  W  W  W  into  the  position  shown  in 
Fig.  5,  thereby  locking  said  bolts  forward 
behind  the  jamb  of  the  safe  so  the  door  can- 
not be  opened.    Said  dog-lever  V  is  pivoted 
at  I,    On  the  other  hand,  when  the  cam  t  is 
rotated  entirely  under  the  roller  8,  said  roll- 
er is  suffered  to  drop  by  gravity  into  the 
depression  A  at  the  inclined  plane  m,  which 
allows  the  dog-lever  Y  to  fall  from  behind 
the   safe-bolts,  and  the  safe  to  be  opened. 
The  seventh-day  wheel  A  has  on  its  edge  a 
cam-projection,  n,  which  rotates  once  while 
the  deproisioii  h  rotates  seven  timet,  as  de- 
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scribed,  and  is  so  arranged  relatively  to  the 
said  depression  h  that,  on  every  seventh  rev- 
olution thereof,  it  is  brought  under  the  roller 
8,  and  holds  up  the  lever  R  while  the  de- 
pression h  passes  under  it,  so  that  every 
seventh  day  the  same  prevfsnts  the  safe  from 
being  unlocked." 

From  the  description  aforesaid,  the  mode 
of  operation  will  be  obvious.  The  clocks  are 
set  to  true  time  by  bringing  the  hour-mark 
on  the  dial  C  under  the  roller  8,  which  is 
readily  done  by  turning  the  dial,  as  the  wheels 
A,  B,  C  and  M  are  freely  turned  in  the  direc- 
tion of  the  arrow  on  C,  inasmuch  as  the  ratch- 
ets behind  H  and  I  do  not  interfere  with  mo- 
tion in  that  direction,  but  take  up,  and, 
through  the  clock's  force,  proceed  with,  what- 
ever advance  of  said  wheels  may  be  made. 
The  lock  is  then  set  to  lock  up  at  any  ffiven 
hour,  by  loosening  the  thumb-screw  Q  and 
turning  the  inclinra  plane  k  of  Uie  wheel  B 
to  the  mark  of  the  required  hour,  and  then 
fastening  the  wheels  B  and  0  toge^er  by 
setting  the  thumb-screw  Q. 

"If  it  is  desired  to  have  the  lock  open  any 
amount  of  time  earlier  than  the  set  time 
(nine  o'clock),  the  wheel  0  must  be  turned, 
as  described,  until  the  time  indicated  under 
the  roller  shall  be  that  amount  fast  of  true 
time,  the  closing-mark  beinp  altered,  if  de- 
sired, to  suit  the  case.  If  it  is  desired  to 
open  later,  the  clocks  must  be  stopped  until 
they  are  slow  of  time  as  much  as  it  is  desired 
the  lock  shall  open  later  than  the  set  time, 
correcting  the  closing-mark,  if  desired. 

"If  the  wheels  A,  B,  C  and  M  are  turned, 
as  described,  until  the  cam  part  «»  of  the 
wheel  A  shall  be  in  position  to  come  under 
the  roller  8,  and  keep  the  lock  from  opening 
on  8unday,  it  will  continue  to  do  soon  Sun- 
day each  week  if  the  cloc^  nm  on  un- 
changed. In  case  that  it  shall  be  desired 
that  the  lock  shall  not  open  for  a  holiday  or 
other  day,  the  said  wheels  may  be  rotated  1385] 
until  said  cam  part  n  is  in  position  to  comr 
under  and  hold  up  the  lever  R  on  said  day 

"The  lock  is  affixed  to  the  side  F  of  the 
safe,  as  described,  to  avoid  deran^emenl  or 
stoppage  of  the  clocks  by  concussion  oa  the 
door. 

"  It  is  evident  that  the  doc-lever  Y  and  the 
lever  R  may  be  the  same  piece.  The  object 
in  making  the  same  in  two  parts  is  to  save 
the  weight  of  the  part  Y,  which  depends 
upon  Uie  pivot  I,  from  adding  to  the  labor 
of  the  clocks. 

"  What  I  claim  as  my  invention  and  lor 
which  I  pray  lettera-patent,  is^ 

"1.  The  combination,  with  one  or  more 
clock-movements,  of  one  or  more  wheels,  U 
I,  one  or  more  ratchets,  K  L,  and  a  commoD 
wheel,  M,  arranged  as  described,  lor  the 
purposes  set  forth. 

"2.  The  wheels  B  and  0,  witk  the  depres- 
sions d  and/  and  the  projections  «  and  ff,  lo- 
cated relatively  to  each  other  as  described, 
to  increase  and  diminish  the  surface  of  a 
common  cam,  i,  or  depression  A,  by  rotation 
on  each  other,  for  the  purposes  described. 

"8.  The  wheel  A  with  a  cam,  n,  adjusted 
as  described,  to  prevent  the  falling  of  the 
lever  R  and  dog  Y,  either  periodically  or  at 
required  times»  as  described." 
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The  specIflcfttfoD,  claims  and  drawloga  of 
relMue  No.  8,600  are  as  followe: 

"Be  It  known  that  I,  Sftmuel  A.  Little,  of 
Bholburne,  in  the  County  of  Franklin  and 
8tat«  of  MasBachuMtts,  have  InTcnted  cer- 
tain Dew  and  u»eful  ImpTOTemeotsinchrono- 
mctric  locks;  and  I  do  herebj  declare  that 
the  following  1b  a  full,  clear  and  exact 
description  thereof,  that  will  enable  others 
ikilled  In  the  art  to  which  it  appertains  to 
make  and  use  Um  same,  relerence  being  had 


a  tim 

nitiltl. 

Ltin  predetermined  times,  both  the  dogglog 

and  releasiog  twlng  caused  b^  the  operation 

of  the  time  mechanism.    Bj  this  meona  the 

time  when  the  lock  will  dog  the  bolt- work 

deiiends  entirely  on   the   adjustmeat  of  the 

Internal  mechanism  of  the  lock,  hereinafter 

described. 

'I  provide  adjustable  devices,  so  that  the 
perloos  when  the  lock  shall  be  locked  and 
unlocked  may  be  Tarled  at  will ;  and  I  also 
proTlde  a  device  whereby,  at  certain  Inter- 


day,  except  on  certain  predetermined  days — 
SunJdays,  for  example — when  It  will  remain 
in  the  locked  position  all  day.  Uy  lock, 
when  once  adjusted,  is  Uierefore  sbsolutely 
automatic,  re<|uir!Dg  no  attention  except 
winding,  and  it  is,  so  far  as  I  am  aware, 
the  first  time-lock  which  locks  at  a  time  de- 
termined by  the  time  medianism,  while  at 
the  same  time  the  hours  for  locking  and  tin- 
locking  can  be  changed  without  altering  the 
construction  of  the  lock. 

"To  diminish  the  chances  of  accident  from 
Che  stoppage  of  the  time  mechanism.  I  pro- 
vide two  Independent  movements,  both  of 
which  assist  in  rotating  the  dial  to  actuate 
the  lock  ;  but  should  one  stop  the  other  will 
continue  to  rotate  the  dial. 

"The  particular  construction  of  my  lock 
Is,  that  the  two  time- movements  rotate  n 
graduated  dial  so  arranged  that  its  motion 
oaclllateB,  at  certain  regular  determinable 
intervals,  a  pivoted  bent  lever,  which  in 
turn,  ia  one  Instance,  for  automatic  locking, 
lilts  tlie  free  part  of,  and  thus  oscillates  on 
Its  stationary  pivot,  a  metallic  dog  or  ob- 
struction, so  as  to  cause  It  to  rest  In  the  way, 
nnd  prevent  the  retraction,  of  the  sliding 
bolt-work ;  and  in  the  other  instance,  for  au- 
tomatic unlocking,  it  withdraws  its  support 
from  under  and  permits  the  dog  to  oscIlIatL' 
by  gravity,  so  as  to  clear  the  way  for  the  re- 
traction of  the  bolt-work. 

"The  adlustability  of  my  lock  for  locking' 
and  unlocking  I  obtain  by  means  of  my  dial, 
which  Is  BO  arranged  that  what  I  may  call 
its  'bolt  or  dog-actuatIng  points'  can  readily 
be  changed  from  one  posltioQ  to  another,  so 
that  they  will  actuate  the  doKgIng  mechan- 
ism at  any  desired  hours  tor  locking  or  un- 
locking ;  and  it  is   to  be  noted  tha^  in  all 


continuous! y-runnine  dials,  the  adjustability 
for  unlocking  or  totting  preferably  will  be 
obtained    in  substantislTy   the  same  way — 


«,,  by  varying  the  Dosltion  of  the  dog-act- 
latlng  pot nle— -because  the  dial  its:, if  uiould 
always  oe  running  on  correct  time. 

"I  cause  the  lock  to  remain  locked  on  Bun- 
days  or  other  desired  days,  by  means  vd  a 
supplemental  cam,  which  temporarily  as- 
Humes  ocie  of  the  functions  of  my  dial,  and 
by  which  I  can  at  any  desired  time  cause  the 
lock  to  remain  locked  during  a  greater  pe- 
riod than  twenty-four  hours. 

"Referring  now  to  the  drawings  in  aid  of 


attached  to  the  inside  of  a  safe,  adlacent  to 
the  binge  part  of  the  safe-door;  Fig.  2,  a 
view  of  the  same,  partly  in  elevation  and 
partly  in  section,  on  the  line  3  9  of  Fig.  1 ; 
Fig.  8  a  horisontal  transverse  section  tbere- 
of  on  the  line  8  8  of  Fig,  1,  with  the  upper 
time -movements  removed,  showing  a  plan  of 
the  locking  mechanism  proper ;  Fig.  4,  a 
horizontal  tranaverse  section  through  the 
centre  of  the  locking  dials;  Fig,  S,  a  per- 
spective view  of  the  interior  of  a  safe,  show- 
ing the  door-bolta  locked  forward  by  the  lever- 
dog  :  Fig.  6,  a  perspective  view  of  the 
griduated  dial  (marked  0  in  Fig.  1)  ;  Fig. 
--'—-' Bin  jig    l;Fig. 

tSfi  u.  s. 


7,  a  similar  view  of  wheel  B 
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6,  a  dmilar  view  of  a  seventh-day  wheel 
(marked  A  in  Fig.  1). 

**D  and  £  designate  two  time-movements 
fastened  to  the  inside,  F,  of  a  safe,  adjacent 
to  the  hinged  part  of  the  safe-door  G.  These 
time-movements,  through  the  wheels  and 
ratchets  K  uid  L,  propel  the  wheels  H  and 
I  in  the  direction  of  the  arrows  thereon. 
These  wheels  H  and  I  rotate  once  in  twelve 
hours,  and  are  both  geared  to  the  common 
wheel  M,  which  has  twice  as  many  teeth  as 
either  of  them,  and  they  propel  it  in  the 
direction  of  the  arrow  thereon,  so  that  while 
wheela  H  and  I  aie  rotated  once  in  twelve 
hours,  wheel  M  is  rotated  only  once  a  day. 

'*It  will  be  seen  that  both  time-movements 
work  together  in  taming?  the  wheel  M,  and 
thereby  operate  the  lock;  but  if  either  ac- 
[988]  cidentally  stops,  the  wheel  H  or  I  of  the  other 
will  alone  continue  to  rotate  the  wheel  M 
and  operate  the  lock,  because  each  ratchet 
will  fJlow  free  motion  to  either  wheel  I  or 
H,  in  the  absence  of  its  normal  impelling 
force. 

**  The  toothed  wheel  N,  forming  part  of  the 
wheel  M,  is  geared  into  and  drives  the  toothed 
wheel  O.  The  toothed  wheel  P,  forming 
port  of  the  wheel  0,  is  geared  into  and 
drives  the  seventh-day  wheef  A,  which  turns 
looeely  on  the  hub  a  of  the  wheel  M.  This 
wheel  A  has  twice  as  many  teeth  as  wheel  P, 
and  wheel  O  has  three  and  a  half  times  as 
many  teeth  as  wheel  N.  Therefore,  while 
wheel  M  revolves  once  in  a  day,  it  only 
causes  wheel  A  to  revolve  once  in  seven  days. 
The  wheel  0,  which  is  graduated  for  the 
hours  of  the  day,  is  fastened  rigidly  upon 
the  hub  a  by  means  of  the  projection  b  and 
rotates  with  it.  Loose  on  tine  same  hub  is 
the  wheel  B,  which  may  be  fastened  by  fric- 
tion to  the  wheel  0  in  different  positions  by 
Uie  thumb-screw  Q,  that  is  attached  to,  or 
forms  part  of,  the  wheel  B,  and  passes 
through  the  slot  0  of  the  wheel  0. 

**PPPVP  designate  pivots,  on  which  the 
several  wheels  revolve.  The  wheel  B  is  cut 
away  00  its  periphery,  leaving  the  depression 
d  wdA  the  cam-projection  «,  and  the  periphery 
of  the  wheel  C  is  similarly  cut  away,  leav- 
ing the  depression  /  and  the  cam-projection 
f,  of  the  same  form  and  size  as  the  depression 
and  projection  of  the  wheel  B.  When  these 
two  wheels  are  fastened  together  by  Uie 
thumb-screw  Q  side  by  side,  they  form  one 
wheel  or  dial,  having  a  depression  A,  which 
may  be  enlarged  or  diminished  by  rotating 
the  wheel  B  by  means  of  the  thumb-screw, 
and  then  settinjf  it,  and  also  having  a  cam 
or  piojection,  t,  which  may  be  enlarged  or 
diminished  in  the  same  manner.  Pivoted 
near  its  middle  to  the  lock-case  is  the  bent 
lever  R  one  arm  of  which  carries  the  fric- 
tion-roller 8,  and  is  lifted  by  the  cam  t*,  re- 
volving under  the  roller  at  the  cam's  inclined 
plane  £,  and  at  the  same  time  the  other  arm, 
T,  of  said  lever  lifts  the  dog  V,  pivoted  at 
/.  tp  behind  the  door-bolts  W  W  W  W  into 
the  position  shown  in  Fig.  6,  hereby  locking 
the  Dolts  forward  behind  the  jamb  of  the 
rggM  safe;  bo  that  the  door  cannot  be  opened.  In 
^  due  .  ime,  when  the  cam  t  is  rotated  entirely 

from  under  the  roller  8,  the  latter  will  drop 
into  the  depression  A  at  the  inclined  plane 
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m,  which  allows  the  dog  Y  to  fall  from  be- 
hind the  safe-bolts,  when  they  may  be  re- 
tracted and  the  safe  opened. 

**It  will  be  noted  that  the  do^  always 
tends  to  turn  on  its  pivot  automatically  by 
gravity,  so  as  to  present  a  free  space  for  the 
retraction  of  the  bolt-work,  and  it  is  held 
up  only  for  predetermined  periods,  to  be 
measured  by  the  time  mechanism,  by  the 
bent  lever. 

"The  seventh-day  wheel  A  has  on  its  pe- 
riphery a  cam-projection,  fi,  whidi  rotates 
once  while  the  depression  A  rotates  seven 
times,  as  described,  and  it  is  so  arranged 
relatively  to  the  depression  A,  that  on  every 
seventh  revolution  thereof  it  Is  brou^t  under 
the  roller  8  and  holds  up  the  lever  IL  while 
the  depression  A  passes  under  it,  So  that 
every  seventh  day  this  projection  n  prevents 
the  safe  from  being  unlocked. 

''From  the  foregoinfl^  description  the  mode 
of  operation  will  be  obvious. 

"The  time-movements  should  be  set  to 
correct  time  by  bringing  the  hour-mark  on 
the  dial  C  under  the  roller  8,  which  is  reodiTy 
done  by  turning  the  dial,  as  the  wheels  A, 
B,  0  and  M  turn  freely  in  the  direction  of 
the  arrow  on  wheel  0,  because  the  ratdiets 
behind  wheels  H  and  I  do  not  interfere  with 
motion  in  that  direction,  but  take  up,  and, 
through  the  force  of  the  time-niovements, 
proce^  with,  whatever  advance  of  said 
wheels  may  be  mode.  The  lock  should  then 
be  set  to  lock  up  at  anv  given  hour  by  loos- 
ing the  thumb-screw  Q,  and  turning  the  in- 
clined plane  k  of  the  wheel  B  to  the  nmrk 
of  the  required  hour,  and  then  fasteuing  the 
wheels  6  and  0  together  bv  setting  the 
thumb-screw  Q.  The  dial  will  then  indicate 
the  time  of  locking  and  unlocking,  and  the 
operation  of  the  time-movements  will  cause 
the  oscillation  of  the  dog  into  position  to 
obstruct  the  retraction  of  the  bolt-work  in  a 
little  time,  or  at  whatever  time  may  have 
been  decided  upon,  and  it  will  be  held  there 
until  the  time  arrives  for  unlocking,  when 
the  continued  operation  of  the  time-move- 
ments will  withdraw  its  support,  and  it  will 
fall  out  of  the  wav. 

"If  it  is  desired  to  have  the  safe  opened 
any  given  amount  of  time  earlier  than  the 
set  tune — say  9  o'clock — the  wheel  0  must 
be  turned,  as  described,  until  the  time  in- 
dicated under  tiie  roller  shall  be  that  amount 
fast  of  the  correct  time,  this  closing-mark 
being  altered,  if  desired,  to  suit  the  case. 
If  it  is  desired  to  open  later,  the  clocks  must 
be  stopped  imtil  thev  are  slow  of  the  time 
as  much  as  it  is  desired  the  lock  shall  open 
later  than  the  set  time,  correcting  the  cfoa- 
ini^-mark,  if  desired. 

^  If  the  wheels  A  B,  C  and  M  are  turned, 
as  described,  until  the  cam  part  n  of  the 
wheel  A  shall  be  in  a  position  to  come  imder 
the  roller  8  and  keep  the  lock  from  opening 
on  Sunday,  it  will  continue  to  do  so  on  Sun- 
day each  week,  if  the  time-movements  run 
on  unchanged.  Thus,  the  necessity  for  set- 
ting the  mechanism  on  every  Saturday,  so 
that  it  shall  keep  the  safe  locked  over  Sim- 
day,  is  obviated,  which  is  a  great  convenience 
to  bankers,  and  is,  furthermore,  a  security 
against  neglect  to  set  the  mechanism  weekly, 
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which  might  sometimes  occur.  In  case  it 
shall  be  desired  that  the  lock  shall  not  open 
for  a  holiday  or  other  day,  the  said  wheels 
may  be  rotated  until  the  cam-projection  n  is 
in  position  to  come  under  the  roller  8  and 
hold  up  the  lever  R  on  such  day. 

*'The  lock  is  afiOzed  to  the  side  F  of  the 
safe,  as  described,  to  avoid  derangement  or 
stoppage  of  the  time-movements  by  concus- 
sion on  the  door;  but  it  is  obvious  that  it 
.  may  be  affixed  to  the  door  without  modifying 
its  construction,  if  desired,  that  being  merely 
a  change  of  location. 

^'It  is  evident  that  the  dog  Y  and  the  lever 
R  may  be  one  and  the  same  piece.  Tlie  ob- 
ject of  makine  them  in  two  parts  is  to  save 
the  weight  of  the  part  V,  which  depends 
upon  the  pivot  I,  from  adding  to  the  labor 
of  the  time -movements,  and  also  to  make  the 
dog  or  obstruction  entirely  distinct  from  the 
time  mechanism. 

*"  I  am  aware  of  the  patent  granted  to  Wil- 
liams and  Cummings,  No.  17,245,  and  dated 
May  5,  1857,  and  do  not  claim  anvthing 
shown  therein,  but  intend  to  limit  my 
claims  to  comprehend  only  the  improvements 
I  liave  made  over  the  peculiar  combinations 
shown  in  that  patent,  whereby  I  reduce  the 
number,  modify  the  construction,  change 
.  ...  the  relative  position  and  mode  of  operation 
iS<t&i  Qf  the  parts,  and  simplify  my  mechanical 
organization,  as  will  fully  appear  by  com- 
parison. 

'What  I  claim  as  my  invention  is — 

''I.  The  combination  of  independent  mul- 
tiple bolt -work  with  the  time  mechanism 
and  locking  or  dogging  mechanism  of  a 
time-lock,  automatical  Iv  botii  dogging  and 
releasing  the  bolt-work  at  pre<£termined 
times,  substantially  as  described. 

"2.  The  combination,  in  a  time-lock,  of  a 
continuously  revolving  adjustable  device  for 
determining  the  time  of  operation  of  the 
unlocking  mechanism,  a  pivoted  arm  or  lever 
actuated  by  said  device,  and  a  dog  or  ob- 
struction movable  directly  by  said  pivotal 
arm  at  regularl  v  recurring  periods,  to  permit 
the  retraction  of  the  bolt- work,  substantially 
as  described. 

''S.  In  a  time-lock,  the  combination  of 
time  mechanism,  a  revolving  dial  actuated 
thereby,  a  dog  and  suitable  connecting  mech- 
anism, wheteby  the  continuous  revolution 
of  the  dial  causes  the  dog  to  move  into  the 
locked  and  unlocked  positions  alternately, 
substantially  as  described. 

"4.  In  a  time- lock,  the  combination  of  a 
continuously-rotating  dial  and  mechanism 
which  causes  the  lock  to  lock  and  unlock 
automatically,  gubstantially  as  described. 

"6.  In  a  time-lock,  a  continuously-rotating 
dial  provided  with  an  adjustable  device  for 
automatically  determining  the  time  of  lock- 
inff,  substantially  as  described. 

^9.  In  a  time-lock,  the  combination,  sub- 
stantially as  above  set  forth,  of  the  time-move- 
ments and  an  adjustable  device  for  automati- 
cally determining  the  time  of  locking. 

'"7.  In  the  time-lock,  the  combination,  sub- 
stantially as  above  set  fortlL  of  the  time-move- 
ments and  two  adjustable  devices,  one  for  de- 
termining the  tiine  of  locking,  and  the  other 
of  unlocking. 
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"  8.  In  a  time-lock,  the  combination  with 
the  time  mechanism  and  the  lockine  or  dog- 
ging mechanism,  of  an  adjustable  device 
which,  through  the  continuous  operation  of 
the  time  mechanism,  will  periodically,  or 
at  required  times,  cause  the  lock  to  remain 
locked  during  a  greater  period  than  twenty- 
four  hours,  substantiallv  as  described. 

"9.  In  a  continuously -running  automatic 
time-lock,  the  combination,  with  the  time 
mechanism  and  the  locking  or  dosrging  mech-  [896] 
anism,  of  an  independent  device  adapted  to 
be  set  to  prevent,  at  any  desired  time,  the 
unlocking  of  the  lock  for  a  greater  period 
than  twenty-four  hours,  substantially  as  de- 
scribed. 

''lO.  The  combination,  substantially  as 
above  set  forth,  of  the  adjustable  mechanism 
for  continuously  locking  and  xmlocking  daily 
the  time-movements,  and  a  device  for  prevent- 
ing unlocking  during  a  greater  pcoriod  than 
twenty-four  hours. 

"11.  In  a  time-lock  provided  with  two  in- 
dependent time-movements  and  an  interlock- 
ing device  common  to  both,  the  combina- 
tion, with  each  of  said  movements,  of  a 
ratchet  and  pawl  interposed  between  the  last 
or  driving  arbor  of  each  movement  and  the 
said  common  unlocking  device,  whereby  the 
said  device  may  be  driven  by  either  or  both 
of  the  movements,  and  the  stoppage  of  one 
movement  will  not  necessarily  cause  the  stop- 
page of  the  other,  substantially  as  desaribed. 

''^12.  The  combination,  with  the  time-move- 
ments, of  the  wheels  H  and  I,  the  ratchets  K 
L,  and  the  common  wheel  M,  arranged  sub- 
stantially as  described,  for  the  purpose  set 
forth. 

**18.  In  combination  with  the  dial,  the 
seventh-day  cam- wheel  A,  adjustable,  as  de- 
scribed, to  prevent  the  fallinjg  of  the  bent 
lever  R  and  dog  Y,  either  periodically  or  at 
reauired  times,  as  described. 

^14.  The  combination,  in  a  time-lock,  of 
time  mechanism,  a  revolving  graduated  dial 
actuated  thereby,  a  bent  lever  oscillated  by 
the  revolution  of  the  dial  on  an  immovable 
pivot»  and  a  dog  or  obstruction,  also  oscil- 
lated on  an  immovable  pivot,  the  lever  and 
dog  being  so  arranged  that  when  one  aim  of 
the  lever  is  pushed  aside  at  a  predetermined 
time  b^  the  revolution  of  the  dial,  the  other 
arm  withdraws  its  support  from  under  and 
permits  the  dog  to  turn  by  gravity,  thereby 
leaving  a  free  space  for  the  retraction  of  Uie 
bolt- work,  substantially  as  described. 

"16.  The  combination  of  multiple  sliding 
bolt- work,  a  dog  or  obstruction  oscillated  on 
an  immovable  pivot,  and  tending,  by  grav- 
ity, to  turn  so  as  not  to  dog  the  bolt- work, 
a  Dent  lever,  oscillated  also  on  an  immov- 
able pivot,  for  holding  the  dog  in  position 
against  gravity,  to  dos;  the  bolt- work,  a  re-  fSM] 
volving  graduated  dial,  which,  by  its  revo- 
lution  at  a  predetermined  time,  oacillates  tho 
bent  lever,  and  time  mechanism  that  actu- 
ates the  dial,  substantially  as  described* 

"16.  The  combination,  substantially  as  be- 
fore set  forth,  by  means  of  suitable  coni^ect- 
ing  mechanism,  of  the  following  elements, 
adapted,  as  combined,  so  to  secure  the  <loor 
of  a  safe  or  vault,  and  to  antomaticalH*  re- 
lease the  same  at  a  predetermined  time,  urls. : 

lU  V].  & 


Tjjji  Look  MAHOFAonmiie  Ca  *.  Bnuuaiu  NAnoHAb  Bun.         Ill  f 

[•Ml 


.*V>,^- 


SuPltlClIE  CoDltl  OF  TBS    tJillTICD  SXATU. 

Jrig.g. 


ntm 


ars^ 


1880. 


TiLB  Lock  MANUFAOTXTBnra  Ca  t.  Bbbrbhibb  National  Badhl. 


842 -4Cd 


first,  the  multiple  sliding  bolt- work ;  second, 
the  oscillating  stop  or  dog,  adapted  to  pre- 
▼ent  the  retraction  of  the  bolt- work,  and  to 
be  turned  <m  its  pirot  to  release  the  bolt- work 
at  a  time  determined  by  the  clock-work; 
third,  the  vibrating  lever  for  holding  the  stop 
or  dog  in  position  to  prevent  the  retraction  of 
the  TOlt-work;  and,  fourth,  the  clock-work 
for  determining  the  time  when  said  lever  shall 
be  moved  to  permit  the  stop  or  dog  to  release 
the  bolt-work. 

''17.  In  a  chronometric  locking  mechanism, 
the  combination,  substantially  as  before  set 
forth,  of  the  following  elements  adapted  as 
combined,  to  ffuud  or  dog  the  bolt- work  of 
a  safe  or  vault-door,  ana  to  automatically 
release  the  same  at  a  predetermined  time, 
viz. :  first,  the  oscillating  stop  or  dog, 
adapted  to  prevent  the  retraction  of  the  bolt- 
wonc,  and  to  be  turned  on  its  pivot  to  release 
the  bolt- work  at  a  time  determined  by  the 
clock-work ;  second,  the  vibrating  lever  for 
holding  the  dog  in  position  to  prevent  the 
retraction  of  the  bolt- work ;  third,  the  clock- 
work for  determining  the  time  when  said 
lever  shall  be  moved  to  permit  the  dog  to 
fall  to  release  the  bolt-work;  and,  fourth, 
the  mduated  wheel  or  dial,  rotated  by  the 
clock-work,  and  adapted  to  operate  said 
lever,  and  to  be  set  for  vsrying  and  control- 
ling the  time  when  said  lever  shall  be 
moved  to  permit  the  dog  to  release  the  bolt- 
work.* 

Only  claims  1  and  7  of  the  reissue  are  al- 
leged to  have  been  infringed.  They  take  the 
place  of  claim  2  of  the  original  patent. 
Tbey  were  before  Judge  Shipman  in  the 
cases  in  19  Blatchf.  and  6  Fed.  Hep.,  above 
referred  to,  and  be  held  that  they  covered 
new  inventions  and  patentable  improvements. 
Jttdffe  Lowell,  in  his  opinion  in  the  present 
(897]  case,  states  tliat  he  fully  agrees  with  the 
views  of  Jtidae  Shipman  as  to  the  novel tv 
and  patentability  of  claims  1  and  7.  Al- 
though the  defendants'  lock  has  but  one  time- 
movement  to  control  the  lever  which  con- 
trols the  dog,  Judffe  Lowell  held  that  that 
did  not  affect  the  question  of  the  infringe- 
ment of  claims  1  and  7. 

La  September,  1887,  in  TaU  juock  Mfg,  Oo, 
V.  Neu)  Haven  Sa/o.  Bank,  83  Fed.  Rep.  167, 
in  the  Circuit  Court  for  the  District  of  Con- 
necticut, Judge  Shipman  had  before  him  the 
question  of  a  rehearing  as  to  the  validity  of 
claims  1  and  7,  and  especially  the  question 
whether  claim  7  was  an  enlargement  of  claim 
2  of  the  original  patent.  He  held  that  claim 
7  **  should  UQ  limited  to  the  invention  which 
was  described  and  claimed  in  the  original 
patent,  which  invention  was  not  confined  to 
a  'common  cam,'  or  to  a  device  which  was 
connected  with  the  compound  wheel  in  the 
same  way  in  which  the  cam  was  connected, 
but  was  Droad  enough  to  include  equivalent 
means  of  connection  with  the  dog. "  He  held 
also  that  the  owners  of  the  patent  had  not 
abandoned,  by  proceedings  in  the  Patent 
Office  in  respect  to  the  two  prior  reissues  of 
it,  their  right  to  claim,  in  reissue  No.  8,550, 
a  double  or  compound  disc,  and  to  obtain  a 
valid  patent  therefor. 

Clauns  1  and  7  were  sustained  also  by  Judge 
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Sage,  in  the  Circuit  Court  for  the  Western 
Division  of  the  Southern  District  of  Ohio,  in 
May,  1889,  inthecaseof  Taled  Towne  Mfg. 
Co,  V.  CtmsoHdated  Time-Lock  Oo,,  88  Fed. 
Rep.  917. 

This  patent,  as  before  stated,  was  reissuea 
May  9,  1876,  as  No.  7,104,  and  again,  Janu- 
ary 8,  1878,  as  No.  8,085.  The  lock  used  by 
the  defendants  is  made  under  letters-patent 
No.  178.121,  granted  to  Henry  Gross,  Febru- 
ary 8,  1876,  for  an  **  improvement  in  time- 
attachments  for  locks.''  This  patent  was 
issued  prior  to  the  granting  of  any  reissue 
of  the  Little  patent.  While  the  original 
patent.  No.  146,882,  had  only  three  claims, 
reissue  No.  7,104  had  eight  claims,  reissue 
No.  8,085  had  six  claims,  and  reissue  No. 
8,550  has  seventeen  claims.  On  comparing 
the  various  reissues  with  the  original  patent 
it  is  found  that  the  drawings  and  w  de- 
scription of  them  are  substantially  the  same 
in  all,  with  some  changes  in  nomenclature ; 
and  it  is  quite  apparent  that  the  original 
patent  was  not  inoperative  or  invalid  bv 
reason  of  a  defective  or  insufficient  specin- 
cation,  within  the  terms  of  the  statute,  so  aa 
to  warrant  the  reissues. 

There  is  in  the  record  a  copy  of  the  file- 
wrapper  and  contents  of  reissue  No.  8.085, 
applied  for  December  15.  1877,  and  granted 
January  8,  1878.  The  specification  presented 
with  the  application  contained  only  two 
claims,  both  of  which  made  **a  revolving 
dial"  an  essential  element.  On  the  18t]i  ox 
December,  1877,  an  entirely  new  specification 
and  claims  were  put  in,  the  claims  being  ten 
in  number.  Claim  8  was  as  follows:  "8. 
Li  a  time-lock,  the  combination,  substan- 
tially as  above  set  forth,  of  the  clock-work 
and  two  adjustable  devices  for  determining, 
respectively,  the  times  of  locking  and  un* 
locking."  That  claim  8  is  very  similar  to 
claim  7  of  reissue  No.  8,550.  On  the  21st 
of  December,  1877,  that  claim  8  was  amended 
by  striking  out  the  word  ** clock-work,"  and 
inserting  we  words  "time-movements,"  so 
that  it  oecame  almost  exactly  the  same  as 
claim  7  of  reissue  No.  8,550.  On  the  26th 
of  December,  1877,  that  claim  8  was  erased. 

Claim  4  of  reissue  No.  8,085,  as  originally 
applied  for,  read  as  follows:  ''The  combin- 
ation with  one  or  more  time-movements  of 
one  or  more  wheels  H  I,  one  or  more  ratchets 
K  L,  and  a  common  wheel  M,  arranged  as 
described  for  the  purposes  set  forth.*"  This 
claim  4  was  erased  with  claim  8  and  in  their 
place  there  was  inserted  the  following  as 
claim  8:  "The  combination  with  the  time- 
movements  of  tiie  wheels  H  I.  the  ratchets  K 
L,  and  the  conunon  wheel  M,  airanged  as 
described,  for  the  purpose  set  forth. " 

Claim  5  of  reissue  No.  8,085,  as  applied 
for,  was  identical  with  claim  2  of  the  origi- 
nal patent  No.  146.882,  as  granted.  That 
claim  5  was  rejected  by  the  examiner,  on  the 
ground  that  it  was  old  in  valve-gear  for 
steam  engines,  with  a  reference  to  a  prior 
patent;  and  on  the  26th  of  December,  1877, 
it  was  erased  and  abandoned.  Therefore, 
more  than  a  year  before  reissue  No.  8,550 
was  granted,  claim  2  of  the  original  patent 
was  abandoned  by  Little;  and  at  the  same 
time  he  also  abandoned  claim  8  of  his  appli- 
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cation,  after  he  had  put  it  in  such  shape  that 
it  became  substantially  the  same  as  claim  7 
of  reissue  No.  8,550.  Keissue  No.  8,085  was 
taken  out  without  those  claims.  No  one  of 
the  six  claims  of  reissue  No.  8,085  was  in- 
fringed by  the  lock  of  the  defendants,  which 
was  applied  to  use  during  the  existence  of  re- 
issue No.  8,(^.  A  little  over  nine  months 
after  it  was  granted,  the  application  for  reis- 
sue No.  8,550  was  filed ;  and  the  present  suit 
was  brought  eight  days  after  that  reissue  was 
granted. 

In  the  specification  of  reissue  No.  8,085, 
the  following  statements  were  made:  ''The 
object  of  my  invention  is  to  construct  a 
time-lock,  and  to  combine  it  with  the  mul- 
tiple sliding  bolt- work  of  a  safe  or  yault- 
door,  so  that,  by  the  continuous  moyement 
of  its  time  mechanism,  locking  and  unlock- 
ing will  be  effected  daily  or  periodically. 
.  .  .  The  gist  of  my  invention,  therefore, 
is  the  combination,  in  a  time-loc^  of  time 
mechanism  revolying  a  graduated  dial, 
which  serves  to  oscillate  a  pivoted  bent  lever, 
that,  in  turn,  induces  the  oscillation  of  a 
pivoted  dog  or  obstruction  to  the  retraction 
of  the  multiple  sliding  bolt- work.  Subor- 
dinate to  this  main  principle  or  chief  organ- 
ization of  my  time-lock.  I  provide  that  my 
dial  shall  be  composite  in  Us  construction, 
whereby  I  obtain  what  I  term  a  'differential 
cam'  for  convenience  of  adjustment"  These 
statements  do  not  appear  in  the  specification 
of  reissue  No.  8,550.  In  the  latter  specifi- 
cation, what  had  been  previously  called  ''a 
revolvinff  graduated  dial"  is  called  "adjust- 
able devices ;"  the  dial  is  said  to  have  ''bolt 
or  dog-actuating  points ;"  and  a  statement  is 
made  that  the  lo(^  of  Little  "is,  so  far  as  I 
am  aware,  the  first  time-lock  which  locks  at 
a  time  determined  by  the  time  mechanism, 
while  at  the  same  time  the  hours  for  locking 
and  unlocking  can  be  changed  without  alter- 
ing the  construction  of  the  lock. "  So  that,  in 
this  reissue,  which  was  granted  almost  five 
years  after  the  date  of  the  original  patent, 
and  over  three  years  after  the  Qross  patent 
was  issued,  the  attempt  is  made  by  Little  to 
cover  all  devices  for  determining  the  time  of 
locking  and  unlocking,  on  the  view  that  he 
was  the  first  to  invent  a  lock  that  would  lock 
up  as  well  as  unlock  at  a  predetermined  time. 
This  attempt  is  embodied  in  claims  1  and  7 
of  reissue  No.  8,550,  which  are  here  repeated : 
"  1.  The  combination  of  independent  multiple 
bolt-wo]i[  with  the  time  mechanism  and 
locking  or  dogging  mechanism  of  a  time- 
lock,  automatically  both  dogging  and  releas- 
inff  the  bolt-work  at  predetermined  times, 
substantially  as  described."  "7.  In  a  time- 
lock,  the  combination,  substantially  as  above 
set  forth,  of  the  time-movements  and  two 
adjustabla  devices,  one  for  determining  the 
time  of  locking,  and  the  other  of  imlocking. " 

Althouffh  the  first  reissue.  No.  7,104,  was 
applied  for  Karch  15,  1878,  more  than  two 
months  after  the  Gross  patent  was  issued,  no 
such  daiins  as  the  above  were  applied  for  or 
taken,  nor  were  they  taken  in  reissue  No. 
8,08((.  Olaims  8,  7and  8  of  reissue  No.  7,- 
104  were  abandoned  in  reissue  No.  8,085,  and 
severallT  appear  as  claims  7,  16  uid  17,  in 
reissue  No.  8^060,  claim  7  in  No.  8,550  being 


in  these  words,  as  claim  8,  in  No.  7,  104: 
"8.  In  a  chronometric  locking  mechanism, 
the  combination,  substantially  as  before  set 
forth,  of  the  clock-work  and  two  adjustable 
devices  for  determining,  respectively,  the 
time  of  locking  and  unlocking."  Claims  1, 
2,  8,  4,  5,  8,  0  and  11  in  No.  8,550  are  en- 
tirely new.  Claim  2  of  the  original  patent, 
No.  146,882,  was  not  retained  in  No.  8,550, 
and  only  two  claims  out  of  the  seventeen  in 
No.  8,550  are  found  in  the  original  patent. 

Infringement  is  alleged  of  claiip  1  of  re- 
issue No.  8,550,  which  is  an  entirely  new 
claim,  not  found  in  the  original  patent  or  in 
any  prior  reissue,  and  of  claim  7,  which  was 
claim  8  in  reissue  No.  7,104,  and  was  first 
amended  and  then  abandoned  in  the  applica- 
tion for  reissue  No.  8,085.  If  claim  1  of  re- 
issue No.  8,550  is  construed  to  cover  only  the 
specific  devices  of  Little,  operating  in  the 
mode  described  bv  him,  and  thus  is  no 
broader  than  claim  2  of  the  orifl^inal  patent,  the 
defendants'  lock  does  not  in&inge  it.  If  it 
is  not  so  limited,  it  is  void,  under  numerous 
decisions  of  this  court 

In  Little's  time-lock,  there  is  a  compound 
cam-wheel  or  disc,  composed  of  two  cam- 
wheels  placed  face  to  face  on  the  same  axis, 
each  having  a  portion  of  its  outer  edge  cut 
away,  and  so  arranged  that  they  can  be  turned 
with  relation  to  ^ch  other  so  as  to  increase 
the  length  of  their  common  projection  or 
common  depression,  and  be  fasten^  together 
in  any  desired  position  by  means  of  a  slot 
and  a  thumb-screw  in  one  of  them.  When 
adjusted,  this  compoimd  cam-wheel  is  re- 
volved by  clock-work  and  made  alternately  to 
lift  up  and  let  down  a  lever  which  in  turns 
lifts  up  or  lets  down  another  lever,  the  end 
of  which  is  supported  in  a  position  behind 
one  of  the  bolts  of  the  door,  or  is  allowed  to 
drop  away  from  behind  it  thus  alternately 
dogging  and  releasing  the  bolt  It  is  the 
office  of  the  common  projection  on  the  wheels 
to  lift  and  then  hold  up,  the  levers  in  the 
doffginff  position ;  and  the  length  of  time  the 
bolts  will  remain  dogged  depends  solely  on 
the  length  of  the  common  projection. 

In  the  defendants'  lock  there  is  only  one 
time-movement  and  there  are  no  wheels  of 
any  kind,  much  less  wheels  like  the  cam- 
wheels  B  and  C  of  Little's  original  patent 
with  projections  and  depressions,  which  can 
be  rotated  so  as  to  increase  and  diminish 
the  surface  of  a  commcm  cam  or  deprz^ssion ; 
nor  has  it  any  cam-projecticm  or  cam-depres* 
sion  of  any  kind,  formed  in  any  manner, 
whose  office  is  to  lift  and  hold  up  and  let 
fall  a  lever,  and  thus  dog  and  release  the  bolt 
of  a  safe-door ;  nor  has  it  a  device  of  any  kind 
capable  of  performing  the  function  of  Little's 
cam- wheels.  Little  does  not  describe  or  sug- 
gest in  his  original  patent  any  wav  by  which 
he  can  dispense  with  the  use  of  his  cam-pro- 
jections to  lift  and  hold  up  the  dog ;  and  ha 
confines  claim  2  of  hisoriginal  patent  to  a  com- 
bination in  which  two  cam- wheels,  capable 
of  being  rotated  and  adjusted  with  relation 
to  each  other,  so  as  to  increase  and  diminish 
the  surface  ox  a  common  cam,  for  the  purpose 
of  lifting  and  holding  up  the  dog,  are  es- 
sential. 

Claim  7  of  reissue  No.  8,660  was  trident- 
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Ij  dimwn  ao  as  to  coyer  the  time-attachment 
cathe  defendants'  lock,  which  does  not  itself 
lock  np  or  unlock  the  bolt- work,  but  only  de- 
termines the  time  when  the  bolt- work  may 
be  unlocked  by  the  combination-lock.  Claim 
7  is  not  limited  to  devices  which  automati- 
cally lock  and  unlock,  but  extends  to  deylces 
which  merely  interfere  with  mechanical  lock- 
ing and  unlocking.  Such  a  construction  of 
claim  7,  a  claim  once  abandoned  in  the  Pat- 
ent OiBoe  and  restored  in  this  reissue,  cannot 
be  admitted  in  consistency  with  numerous  de- 
cisions of  this  court  on  the  subject  of  reissues. 
[40S]  If,  however,  claim  7  is  so  construed  as  to 
be  no  broader  than  claim  2  of  the  original 
patent,  then  the  defendants'  lock,  as  it  did 
not  infringe  the  latter  claim,  does  not  infringe 
claim    7. 

It  is  shown  that  it  was  old  to  use  time- 
mechanism,  rsTolTing  dials  with  adjustable 
devioes,  pivoted  levers  and  dogs,  to  lock  and 
unlock  ooor-bolts ;  and  that  the  combination 
of  clock-work,  adjustable  cam- wheels  and  a 
two-armed  lever  oscillated  thereby,  was  old. 
In  this  view,  in  his  original  patent.  Little 
very  properly  limited  his  claims  to  his  mode 
of  connecting  two  clocks  with  a  common 
wheel,  so  that  both  could  act  together  in  turn- 
ing it,  and  either  one  could  turn  it  alone  in 
case  the  other  stopped ;  and  to  the  employ- 
ment of  the  specific  cam- wheels  with  depres- 
sions and  projections  so  located  as  to  increase 
and  diminish  the  surface  of  a  common  cam 
by  rotation  on  each  other,  so  as  to  lift  and 
hold  up  the  dog  behind  the  bolt  of  the  door ; 
and  to  the  intr^uction  of  his  Sunday  wheel. 
The  lock  of  the  defendants  did  not  infringe 
any  of  the  claims  of  the  original  patent,  be- 
cause it  did  not  have  the  two  clocks,  the 
Sunday  wheel,  the  cam-wheels,  or  any  me- 
chanioil  equivalent  therefor,  and  did  not 
move  the  dog  automatically  into  the  dogging 
position. 

The  application  for  reissue  No.  7,104  was 
made  more  than  two  years  after  the  original 
patent  was  granted,  and  one  month  and  seven 
days  after  the  Gross  patent  was  issued,  con- 
taining the  devices  which  are  employed  in 
the  defendants'  lock.  Reissue  No.  8,(^50  was 
applied  for  nearly  four  years  and  nine  months 
after  the  original  patent  was  granted,  and 
more  than  two  years  and  eie^ht  months  after 
the  Gross  patent  was  issued,  and  after  the 
lock  of  the  defendants  had  been  put  into  use. 
No  excuse  is  shown  for  these  delays ;  nor  is 
there  any  defect  or  insufficiency  in  the  specifi- 
cation of  the  original  patent.  In  December, 
1877,  during  tiie  pendency  of  the  application 
for  reissue  No.  8,085,  Little  acquiesced  in  the 
rejection,  for  want  of  novelty,  of  claim  2  of 
his  original  patent,  and  then  abandoned  a 
claim  corresponding  with  claim  7  of  reissue 
No.  8,550,  and  took  out  reissue  No.  8,085 
without  such  claim. 

The  lock  of  the  defendants  did  not  infringe 
(403i  any  claim  of  reissue  No.  8,085.  Claim  1  of 
reissue  No.  8,550  is  entirely  new,  and  claim 
'  7  of  that  reissue  is  the  same  as  claim  8  of 
the  application  for  reissue  No.  8,085,  which 
claim  was  first  amended  and  then  abandoned. 
It  was  not  lawful  to  introduce  claim  7  into 
reissue  No.  8,550,  after  such  formal  aban- 
donment of  it.    If  either  claim  1  or  claim  7 
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of  reissue  No.  8,650  covers  a  device  which 
would  not  have  been  covered  by  claim  2  of 
the  original  patent,  or  by  any  of  the  claims 
of  reissue  No.  8,085,  it  is  inyalid;  and  even 
if  claims  1  and  7  could  properly  be  restricted 
to  the  cam- wheels  of  the  specification  or  their 
mechanical  equivalents,  operating  as  de- 
scribed, as  claim  2  of  the  original  patent  was 
restricted,  the  lock  of  the  defendants  does  not 
infringe  either  claim  1  or  claim  7. 
For  these  reasons,  it  must  be  held  that  the 

Slaintiffs  have  no  cause  of  action  against  the 
efendants  under  claims  1  and  7  of  reissue 
No.  8,550. 

B  resuUa  that  the  decree  qf  t^ebrua/rff  It,  1886, 
mu9t  he  affirmed  eofar  as  it  relatee  to  the  8ar- 
gerU  reteme.  No,  7,947,  and  revereed  m  fa/r  aa 
it  relatea  to  the  Little  reiseue.  No,  8,660,  and 
the  cause  be  remanded  to  the  Circuit  Chwrt  ioiVi 
a  direction  to  dismiss  the  bill  qf  conwlaint,  with 
costs  to  the  dtfendants.  As  the  ptaintiffk  fail 
in  this  court  on  both  appeals,  they  are  to  pay 
the  costs  of  this  court  on  both  appeals. 


CLAJEIA  O.  BURNS,  Adm'x.,  vr  al.,  Appts,, 

JULIUS  W.  ROSENSTEIN  et  al. 

(Bee  &  a  Beporter*B  ed.  440-460.) 

Bait  for  dissolution  of  partnership — exceptions 
to  master* s  report,  when  taken — decree  not  re- 
vietoedfor  costs-^isxpenses, 

1.  In  a  suit  for  thedteolutlon  of  a  partnership, 
the  oourt  may  proceed  in  the  distribution  of  the 
assets  without  deoreeinff  tuoh  diflsolution,  where 
the  consent  of  the  defendants  to  a  dissolution  of 
the  partnership  is  shown  by  their  answer. 

a.  Where  the  decree  below  f  oUowed  the  report  of 
the  special  master  and  that  report  was  based  upon 
statements  drawn  from  the  books  of  the  parties, 
and  defendants  did  not  file  with  the  master  or  in 
oourt  any  exoeptioos  to  the  report,  they  cannot, 
in  this  court,  for  the  first  time,  object  that  the 
master  proceeded  upon  erroneous  views  as  to  the 
contract  between  the  parties. 

8.  Ordinarily  a  decree  wiU  not  be  reviewed  in  this 
oourt  for  costs  merely  in  a  suitin  equity. 

4.  Plaintiffs  were  properly  allowed,  as  part  of  their 
costs,  a  reasonable  amount  for  the  ezpen»ee  in> 
cnrred  in  preserying  the  attached  property  tor 
which  they  became  primarily  liable  to  the  officer 
keeping  it. 

[No.  207.] 

Argued  Mar.  18, 1890,   Decided  Mar,  SI,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Massachusetts  in  favor  of  plaintiffs  in  an  ac 
tio9  for  the  dissolution  of  a  partnership  and 
a  settlement  of  its  affairs  and  decreeing  that 
the  plaintiffs  recover  ^a  certain  amount  ac- 
cording to  the  report  of  the  master.    Affirmed, 

Statement  bv  Mr.  Justice  Harlan: 
Rosenstein  £ro6.  (composed  of  .the  appellees 
Julius  W.  Rosenstein  and  Leo  Rosenstein) 

NOxa— .AS  to  Iww  farpartmnars  llabUfor  each 
othei^s  Qfits,  see  note  to  Nelson  v.  Hill,  If:  O. 

As  to  rights  and  powers  of  swvMng  partners^  ma 
note  to  Moore  v.  Huntlnfftoa,  Sb  MB. 
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and  Henry  Bellman,  of  New  York,  and  J.  J. 
Bums  &  Co.  (composed  of  Joseph  J.  Burns 
and  Robert  Tarr)  formed  a  partnership  in  the 
business  of  canning  fish,  more  particularly 
mackerel,  and  maniSacturing  pomace,  or  fish 
ffuano,  to  be  conducted  imder  the  name  of 
vie  Union  Fish  Company  on  premises  owned 
and  occupied  by  Bums  &  Co. ,  at  Gloucester, 
Masfiochusetts.  It  was  provided,  among  other 
things,  in  the  written  agreement  of  partner- 
ship, that  Rosenstein  Bros,  should  fumish 
the  capital  to  cany  on  the  business,  also  all 
material  at  cost,  and  sell  all  the  goods  man- 
ufactured at  the  best  obtainable  prices ;  that 
Bums  (&  Co.  should  have  charge  of  and  su- 
perintend the  factory,  and  devote  all  neces- 
saty  time  to  the  business  at  Gloucester ;  that 
interest  on  the  capital  invested  by  Rosenstein 
Bros,  ^ould  be  computed  at  the  rate  of  six 

giT  cent  per  annum ;  uiat  Rosenstein  Bros,  and 
enry  Sellman,  Jointly,  should  be  entitled 
to  five  eighths,  and  J.  J.  Bums  &  Co.  to  three 
eighths,  of  the  net  profits  of  the  business 
(art.  21)  ;  that  "all  losses,  if  any,  sustained 
by  reason  of  bad  debts  shall  be  charged  to 
profit  and  loss  account,  and  are  to  be  home 
b^  the  parties  Jointly,  in  the  ratio  of  their 
stipulated  interest"  (art.  22)  ;  that  Bums  & 
Co.  might  take  from  the  business  fifty  dol- 
lars per  week  for  individual  use  and  account, 
and  draw  on  Rosenstein  Bros,  for  funds  re- 
ouired  in  the  business  in  sums  of  not  over 
fifteen  hundred  dollars  in  any  one  draft ;  and 
thnt  tlie  contract  of  partnership  should  re- 
main in  force  for  the  term  of  five  years,  com- 
mencing May  1,  1881,  and  ending  April  80, 
1886. 

Tlie  present  suit  was  commenced  November 
7,  1881,  in  the  Supreme  Judicial  Court  for 
the  County  of  Essex,  Massachusetts.  An  at- 
tachment was  sued  out  against  the  property 
of  Bums  &  Co.,  and  levied  upon  all  their 
right,  title  and  interest  in  certain  personal 
property,  consisting  of  fish  product,  and  in 
two  schooners,  and  also  upon  a  steam  engine 
and  other  property  in  the  buildings  occupied 
by  the  Union  Fish  Company. 

An  amended  bill  of  complaint  was  filed 
showing  that  the  object  of  the  suit  was  to 
obtain  a  decree  for  the  dissolution  of  the 
partnership,  and  a  settlement  of  its  affairs 
under  the  direction  of  the  court.  The  disso- 
lution was  asked  mainly  upon  the  ground 
that  the  defendants  had  violated  the  terms  of 
partnership,  and  were  improperly  managing 
the  business  conmiitted  to  their  charge.  The 
plaintiffs  asked  the  appointment  of  a  receiver 
to  take  charge  of  the  goods  and  assets  of  the 
partnership,  as  well  as  an  injunction  restrain- 
ing the  defendants  tram  disposing  of  its  prop- 
erty or  from  collecting  the  proceeds  of  ^ny 
that  had  been  sold.  ^ 

By  agreement  of  the  parties  an  order  wai 
entered  appointing  a  receiver  of  all  the  per- 
sonal property  of  the  partnership,  with 
power  to  put  the  same  in  proper  condition 
and  sell  it  for  the  best  interests  of  all  con- 
oemed,  and  to  collect  the  amounts  due  from 
the  trustees  or  garnishees  named  in  the  writ 
of  attachment,  depoeitinff  all  amounts  re- 
ceived in  the  regis&y  of  the  oourt^sabjeci  to 
its  orders. 

The  defendants  demurred  to  the  bill  on  the 
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ground  of  multifariousness,  for  want  of 
equity,  and  because  it  contain^  causes  of 
action  in  respect  to  which  there  was  a  full 
and  complete  remedy  at  law  The  suit  was 
removed  into  the  circuit  court  of  the  United  r^K*! 
States  upon  the  petition  and  bond  of  the  dc-  l**'i 
fendants.  In  that  court  the  demurrer  to  the 
bill  was  overruled.  Judge  Nelson  sayine : 
"The  bill  states  a  plain  case  for  equitable 
relief.  A  partner  is  under  no  obligation  to 
continue  a  member  of  a  partnership  when  his 
copartner  persistently  and  willfulfy  violates 
the  essential  conditions  upon  which  the  con- 
tract of  the  partnership  rests.  He  is  not 
under  the  necessity  of  remaining  in  the  firm 
and  resorting  to  his  action  at  law  upon  the 
partnership  contract  for  redress.  He  is  at 
liberty  to  withdraw  himself  and  his  capital 
from  the  concem  whenever  it  becomes  reason- 
ably certain  that  the  business  can  no  longer 
be  carried  on  at  a  profit,  whether  through  the 
misconduct  of  his  copartner  or  from  a  niilure 
of  the  business  itself;  so,  if  he  has  been  in- 
duced to  enter  into  the  partnership  contract 
through  the  deceit  of  his  copartner,  he  may 
withdraw  whenever  the  fraud  practiced  upon 
him  becomes  known.  In  neither  case  is  lie 
required  to  continue  in  the  firm  until  the  part- 
nership expires  by  limitation  of  time,  but  is 
at  liberty  at  once  to  ask  for  a  dissolution  an(l 
a  winding  up  of  the  affairs  of  the  partner- 
ship. The  bill  is  not  multifarious.  It  has 
a  simple  purpose— the  dissolution  and  wind- 
ing up  :of  the  concem.  Though  several 
groimdis  for  relief  are  stated,  yet  they  arise 
out  of  the  same  series  of  transactions,  relate 
to  the  same  subject  matter,  and  can  be  con- 
veniently settlea  in  one  suit.  They  are  all 
properly  joined  in  one  bill. " 

Tne  defendants  thereafter  filed  an  answer 
controverting  all  the  material  allegations  of 
the  petition,  particularly  those  charging  them 
with  dereliction  of  duty  in  the  conduct  of 
the  business.  But  they  averred  ''that  said 
plaintiffs  without  cause  published  a  notice 
that  they  would  no  further  cany  on  tbe  busi- 
ness under  said  contract,  and  that  they  by 
public  notice  dissolved,  violated  and  put  an 
end,  so  far  as  they  could,  to  the  same ;  and  • 
the  defendants  arq  entirely  willing  and  de- 
sirous that  all  business  connections  between 
them  and  the  plaintiffs  should  be  dissolved 
and  forever  ended,  because  of  the  dishonest, 
fraudulent  and  unjust  conduct  and  violations 
of  said  contract  by  the  plaintiffs.* 

On  the  21st  of  April,  1888,  the  court  below 
made  the  following  order:  "On  reading  the 
pleadings  in  the  above-entitled  cause  and  {4M9} 
hearing  the  counsel  of  the  respective  parties, 
and  on  consideration  thereof,  it  is  ordered 
that  it  be  referred  to  Qeorge  P.  Sanger,  Esq. , 
as  a  master  of  this  court,  to  hear  the  parties 
and  their  evidence  and  report  as  to  all  issues 
of  fact  made  by  the  pleadings  in  said  cause, 
and  to  take  an  account  of  ue  dealings  and 
transactions  between  said  parties  and  all 
claims  for  damages  arising  out  of  said  trans- 
actions." 

The  special  master  on  the  16th  of  October, 
1886,  made  his  report,  from  which  it  appears 
that  when,  in  the  course  of  the  hearing  be- 
fore him,  an  examination  of  the  books  was 
reached,  it  was  agreed  by  the  parties  that 
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the  book-keeper  of  the  plaintiffs,  and  an  ex- 
pert book-keeper  and  accountant  who  had 
examined  the  books  on  botli  sides  for  the  de- 
fendants, should  together  go  over  the  books 
of  both  plaintiffs  and  defendants  and  draw 
from  them  a  statement  of  the  condition  of 
the  Union  Fish  Companj  at  the  time  the  suit 
was  brought,  showing  the  indebtedness  or 
otherwise  of  the  parties  to  that  company, 
giving  ^6  undisputed  and  disputed  items  ojf 
acooimt  in  separate  columns.  Statements  of 
that  character  were  prepared  and  furnished 
to  the  special  master,  wno  made  them  a  part 
^  his  report  After  the  testimony  before  him 
was  concluded,  but  before  arguments  were 
heard,  each  party,  at  his  request,  presented  a 
statement  of  the  damages  sustained  by  the 
alleged  misconduct  of  tne  other  party. 

A  copy  of  the  master's  I'^port  was  furnished 
the  parties  before  it  was  filed.  He  received 
no  communication  from  the  defendants  or 
their  counsel,  but  from  the  plaintiffs  he  re- 
ceived a  statement  of  the  objections  upon 
their  part  to  his  draft  of  report  These  ob- 
lections  were  considered  and  overruled  bv 
him,  and  the  report  was  filed  October  16, 
1885.  On  the  7th  of  December,  1885,  no  ex- 
ceptions to  it  having  been  filed,  it  was  con- 
fimied  under  Equity  Rule  88.  And  on  the  6th 
of  May,  18t56,  when  the  cause  came  on  for 
further  bearing,  and  after  argument  bv  coun- 
sel, it  was  adjudged  by  the  court  that  the 
plaintiffs  be  paid  the  amount  to  the  credit 
of  the  cause  in  the  registiy  of  the  court, 
namely,  ^788.40,  and  the  further  sum  of 
$1,679.14,  with  interest  thereon  from  the  date 
ft(4}  of  the  writ,  that  is,  $2,181.94,  and  the  costs 
of  this  suit  to  be  taxed,  with  interest  there- 
oo  from  the  date  of  the  decree.  It  is  sug- 
gested that  the  above  result  was  reached  in 
uis  wise :  According  to  the  report  of  the 
master  the  total  li&ilities  of  the  Union 
Fish  Company  were  $18,168.09— to  Bums  & 
Co.  $8, 784.  A,  and  to  Rosenstein  Bros. 
il4,484.28.  From  this  sum  of  $18,168.09 
deduct  the  assets,  that  is,  the  money  in  court, 
$8,788.40,  and  the  balance  of  such  liabilities 
was  $14,484.69,  which  was  the  net  loss  of 
the  partnerahip.  Charge  three  eighths  of 
this  net  loss  to  Bums  &  Co.,  and  deduct  from 
sudi  amount  the  liabilities  of  the  companv 
to  them,  there  remained  the  sum  of  $1,679. 14. 

From  the  above  decree  the  defendants 
prayed  and  were  allowed  an  appeal  to  this 


*  Ifestn.  SugenB  J,  EadUy,  Be^J*  F«  Bailer 
and  O.  D.  mrreit  for  appellants. 
Mr.  WiXXkKm  F.  Sloeom  for  appellees. 

Mr.  JtuHee  Hfcrlan  delivered  the  opinion 
of  the  court: 

The  special  master  reported  that  there  was 
BO  suJQQcient  evidence  to  establish  misconduct 
or  negligence  upon  the  part  either  of  the 

Elaintifla  or  of  tne  defendants.  This  report 
aving  been  confirmed,  it  is  assigned  for 
error  uiat  the  court  below  did  not  dismiss  the 
bill ;  and  that,  if  a  case  was  made  for  the 
dissolution  of  the  partnership,  it  was  error 
to  proceed  in  the  distribution  of  the  assets 
wiuumt  decreeing  such  dissolution.  The 
consent  of  the  defendants  to  a  dissolution  of 
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the  partnership,  as  shown  by  their  answer, 
made  it  unnecessary  for  the  plaintiffs  to  make 
proof  of  the  special  grounds  set  out  in  their 
bill  for  such  dissolution,  and  authorized  the 
court  to  proceed  in  the  settlement  of  the  ac- 
counts or  the  partners,  uid  the  distribution 
of  the  assets.  And  the  fact  tiiat  there  was 
no  forma)  decree  of  dissolution  is  immaterial 
in  view  of  the  pleadings,  and  the  assent  of 
the  parties  to  a  decree  winding  up  the  affairs 
of  the  partnership,  and  distributing  its  prop- 
ertv. 

.  It  is  also  assigned  for  error  that  the  court 
below  erred  in  actinc^  upon  the  master's  in-  [456]) 
terpretation  of  certain  articles  of  the  part- 
nerahip contract  as  a  valid  part  of  his  report ; 
in  construing  the  partnership  contract  as  re- 
quiring losses  of  capita]  to  be  borne  bv  tlie 
partners  in  the  same  proportion  in  which  the 
contract  provided  for  the  distribution  of  net 
profits;  in  decreeing  that  any  part  of  the 
capital  put  in  by  the  appellees  and  not  paid 
back  by  the  assets  should  be  paid  bv  the  ap- 
pellants, and  that  the  appellants  should  be 
paid  back  neither  from  the  assets  nor  by  the 
appellees  for  any  part  of  the  capital  put  in 
by  them;  and  in  not  decreeing  priority  of 
payment^  in  respect  of  advances  found  by  the 
master  to  have  been  made  by  J.  J.  Bums  & 
Co.  to  the  Union  Fish  Company,  next  after 
payment  of  the  debts  and  liabilities  due  from 
that  company  to  outside  creditors. 

These  questions  are  not  open  to  appellants 
in  this  court.  The  decree  below  followed 
the  report  of  the  special  master.  And  that 
report  was  based,  m  part,  upon  statements 
drawn  from  the  books  of  the  parties  by  the 
accountants  selected  by  them  respectively. 
Those  statements  contained  the  undisputed 
and  disputed  items  in  separate  oolumns.  The 
defendimts  did  not  file  with  the  master  or  in 
court  any  exceptions  to  the  report.  If  the 
statements  by  the  accountants,  or  the  report 
of  the  special  master,  were  based  upon  any 
particular  interpretation  of  the  articles  of 
partnership  that  was  prejudicial  to  the  de- 
fendants. It  was  their  right  to  file  exceptions 
to  the  report.  The  master  was  directed  to 
report  all  issues  of  fact  made  by  the  plead- 
ings, and  to  take  an  account  of  the  dealings 
and  transactions  between  the  parties,  and  all 
claims  for  damages  arising  out  of  said  trans- 
actions. He  could  not  Intel  1  igently  discharge 
that  duty  without  adopting  some  theory  as 
to  the  scope  and  effect  of  the  partnership 
agreement.  If  he  went  beyond  the  order  of 
reference,  or  if  the  account  taken  by  him  in- 
volved a  misconception  of  the  provisions  of 
that  agreement,  the  defendants  should  have 
brought  those  matters  to  the  attention  of  the 
court  by  exceptions  to  the  report  Having 
failed  to  do  this,  they  cannot,  in  this  court, 
for  the  first  time,  object  that  the  master  pro- 
ceeded upon  erroneous  views  as  to  the  oontract 
between  the  parties.  Equity  Rule  88;  .^.^^ 
BroekeU  v.  BroekeU,  44  U.  8.  8  How.  692  LMejk 
[11 :  7861 ;  McMicken  v.  P»in,  69  U.  8.  18 
How.  604,  606  £16:  603,  6081 ;  BUnv  v.  Lit- 
inffa<m,  88  U.  8.  18  Pet  869,  866  TlO:  200, 
2081 ;  Medaker  v.  Banebrake,  108  U.  8.  66,  71 
[27:  654,  6561. 

After  the  decree  below  there  was  a  report 
by  the  clerk  as  to  the  taxation  of  eosU.    The 
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parties  having  been  heaid  In  respect  thereto, 
an  order  was  made  allowing  costs  to  the 
plaintiffs  to  the  amount  of  $978.84.  The 
report  shows  ^t  the  plaintiffs  claimed  a 
certain  amount  for  expenses  connected  with 
the  preservation  and  keeping  of  the  personal 
property  (not  including  the  vessels)  attached 
on  the  writ.  The  court  disallowed  five 
eighths  of  that  sum.  The  only  objection 
urged  in  this  court  to  the  taxation  of  costs 
was  the  allowance  of  any  sum  whatever  to 
plaintiffs  for  the  preservation  of  the  attached 
property.  This  oblcction  cannot  be  sus- 
tained.  It  was  said  in  Florida  Int.  Imn, 
Fund  ▼.  Qreenough,  105  U.  8.  527  [26: 1157], 
that  **  ordinarily  a  decree  will  not  be  reviewed 
in  this  court  for  costs  merely  in  a  suit  in 
equity,  althoup:h  the  court  has  entire  control 
of  costs  as  well  as  the  merits  where  it  has 
]K>ssession  of  the  case  on  appeal  from  final 
decree."  There  is  nothing  in  the  record  to 
take  the  present  case  out  of  the  general  rule. 
The  allegations  of  the  original  bill  Justified 
the  issuing  of  the  attachment.  It  was  right 
that  the  property  taken  imder  it  should  be 
cared  for,  and,  as  the  court  found  that  the 
plaintiffs  were  entitled  to  a  decree  against 
the  defendants,  a  judgment  for  costs  properly 
followed ;  and  we  perceive  no  reason  why  the 
plaintiffs  should  not  have  been  allowed,  as 
part  of  their  costs,  a  reasonable  amount  for 
the  expenses  incurred  in  preserving  the  at- 
tached property,  and  for  which  they  became 
primarily  liable  to  the  officer  keeping  it. 
We  cannot  say,  upon  the  record  before  us, 
that  the  court  below  exceeded  its  discretion 
in  apportioning  the  expenses  thus  incurred. 
D^n^  afflrmed. 


THB  COUNTY  OP  UPSHUR,  WB8T 
VIRGINIA,  Appt,, 

e. 

BENJAMIN  RICH  bt  al. 

(See  8.  a  Beporter*i  e<L  407-477.) 

Appeal  from  aisesitnent,  not  a  iuit  removable 
to  federal  court — suit  againet  a  State,  not  re- 
movable—proceeding  by  offieere,  not  a  euit — 
appeal  to  •  board—uhen  it  may  become  a 
euit, 

L  Aq  appeal  from  an  asMsment  of  propert7  for 
tazatioQ  is  not  a  suit  within  the  meanloff  of  the 
law  authoiizinir  the  remoTEl  of  oausesf  rom  astate 
court  to  the  cirouit  court  of  the  United  States. 

a.  A  suit  against  a  State  as  well  as  a  countj  Is  not 
within  the  category  of  removable  cases.  A  State 
is  not  a  citizen,  if  a  oountj  is. 

Sl  a  proceeding,  not  in  a  court  of  justice,  but 
carried  on  hj  executive  officers  in  the  ezerdse  of 
their  proper  functions,  as  In  the  valuation  of 


property  for  the  just  distribution  of  tans  or  as- 
sessments, is  purely  administrative  In  tts  charac- 
ter, and  cannot  in  any  just  sense  be  called  a  suit. 
4b  An  appeal  In  such  a  case,  to  a  board  of  assess- 
ors or  commissioners  having  no  judicial  powers, 
and  only  authorised  to  determine  questions  of 
quantity,  proportion  and  value,  is  not  a  suit. 

fi.  Such  an  appeal  may  become  a  suit,  if  made  to  a 
court  or  tribunal  having  power  to  determine 
questions  of  law  and  fact,  either  with  or  without 
a  jury,  and  there  are  parties  litigant  to  contest 
the  case  on  the  one  side  and  the  other. 

[No.  81.1 

Submitted  1^09. 7,  JS89.    Decided  Apr.  U,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
West  Virginia  correcting  an  assessment  of 
land.    Beiereed,  vnth  inetruetione  to  remand 
the  cause  to  the  state  court. 
The  facts  are  stated  in  the  opinion. 
Mr.  Alfired  Caldwell  for  appellant 
(No  counsel  for  appellees.) 

Mr.  Justice  Bradlejr  delivered  the  opinion 
of  the  court : 

Rich  and  others,  the  appellees,  owned  a 
tract  of  wild  land  in  Upsnur  Countv,  West 
Virginia,  the  exterior  boundaries  of  which 
are  supposed  to  contain  100,000  acres,  and  it 
was  ass(Bssed  for  taxation  for  the  year  18^ 
as  containing  100,000  acres,  at  four  dollars 
per  acre.  The  owners,  considering  this  as- 
sessment too  high,  applied  to  the  County 
Court  of  Upshur  County  for  a  reduction,  and 
after  giving  notice  to  the  prosecuting  attor- 
ney for  the  County  on  the  6th  of  November, 
1883,  tiled  the  following  petition : 

**  To  the  Honorable  the  County  Court  of  the 
County  of  Upshur,  in  the  State  of  West  Vir- 
ginia : 

^'The  petition  of  Benjamin  Rich,  William 
F.  Reynolds  and  Qeorge  W.  Jackson  respect- 
fully shows  unto  your  honors  that  your  peti- 
tioners are  the  owners  in  fee  simple  of  a 
certain  tract  of  land  lying  partly  in  said 
Coimty  of  Upshur  ana  in  the  adjoining 
Counties  of  Randolph  and  Braxton,  but 
mostly  in  Upshur  County,  the  exterior 
boundaries  of  which  tract  are  said  to  contain 
100,000  acres ;  that  said  tract  of  land  has  been 
charged  and  assessed  on  the  land  books  of  the 
proper  district  of  the  said  Coimty  of  Upshur 
for  taxation  for  the  year  1888  as  containing 
100,000  acres,  whereas  there  are  yarious  par- 
cels of  land  lying  within  said  exterior  bound- 
aries which  are  properly  to  be  deducted  from 
the  area  therein,  and  thereby  reduce  the 
quantity  to  be  charged  to  your  petitioners  for 
taxation. 

''And  your  petitioners  further  show  that 
the  assessment  of  said  tract  of  land  on  said 
land  books  is  at  a  valuation  of  $400,000, 
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which  they  charge  Is  unjust,  extmvagant, 
excessive  and  illegal,  and,  as  compaixKl  with 
the  valuation  of  lands  of  like  character  in 
ttiid  County,  wild  and  unimproved,  the  said 
valuation  of  said  tract  of  100,000  acres  if) 
grossly  above  and  beyond  that  of  adjacent 
lands. 

•*  Your  petitioners  therefore  pray  that  the 
State  of  West  Virginia  and  the  County  of 
Upshur  may  be  maae  parties  defendant  to  this 
ilieir  petition,  and  that  the  said  erroneous  and 
illegal  assessment  be  corrected  and  the  quan- 
tity charged  them,  as  aforesaid,  reduced ;  and 
they  will  ever  pray,  etc." 

On  the  same  day  they  filed  a  j)etition  for 
the  removal  of  the  case  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  West 
Virginia,  alle|^ing  tliemselves  to  be  citizens 
of  Pennsylvania,  and  that  the  State  of  West 
Virginia  and  County  of  Upshur,  in  the  said 
8tate,  were  necessary  parties  to  the  said  con- 
troversy. The  petition  was  grounded  upon 
an  affidavit  of  one  of  the  parties  that,  from 
prejudice  and  local  influence,  the  petitioners 
would  not  be  able  to  obtain  justice  in  the 
state  court.  The  county  court  refused  to 
order  a  removal ;  but  on  a  petition  being 

S resented  to  the  circuit  court  of  the  United 
tates,  with  a  transcript  of  the  proceedings, 
that  court  took  cognizance  of  the  case,  and 
denied  a  motion  to  remand  it  to  the  ooimty 
court. 

Thereupon  the  County  Court  of  Upshur 
County,  by  two  of  its  members  (being  a  major- 
ity of  the  court) ,  filed  a  plea  to  Uie  juris- 
diction, alleging  for  cause  that  the  appli- 
cation of  the  petitioners  for  relief  in  the  coun- 
ty court  was  not  a  suit,  and  did  not  involve 
a  controversy  between  a  citizen  of  West  Vir- 
ginia  and  a  citizen  of  any  other  State ;  and 
^^^'l  (hat,  as  to  the  taxes  belonging  to  the  State, 
the  county  court  was  merely  the  organ,  imder 
the  law  of  West  Virginia,  to  act  upon  the 
matter  of  relief  asked  for ;  and  the  same  as 
to  the  taxes  belonging  to  the  County ;  and 
that  neither  the  County  nor  IJie  State  was  a 
P^^y*  bj  process  or  otherwise,  to  the  said 
application. 

Thia  plea  was  rejected  on  motion  of  the 
petitioner. 

Afterwards  the  case  was  heard,  and  the 
circuit  court  made  the  following  decree : 

"Bei^famin  JUeh,   W.  F,  BeynM»  and  George 

W.  Jackion 

V. 

CburUy  cf  Upshv/r, 

*Upon  application  to  correct  an  erroneous 
assessment  of  lands  In  the  County  of  Up- 
shur, West  Virginia,  removed  Into  this 
court  December,  1888. 
^This  cause  having   been  regularly  dock- 
eted  in  this  court,  this  day  came  the  said 
Benjamin    Rich,    Wm.    F.    Reynolds    and 
George  W.  Jackson,  by  their  attorneys,  and 
the  said  County  of  Upshur,  in  the  State  of 
West   Virginia,  by   Messrs.    John   Brannon 
and  A.  M.   Poundstone,  who  represent   the 
County  of  Upsliur  and  the  prosecuting  at- 
torney for  said  County,  and  It  appearing  to 
t  he  court  that  the  appl  ication  for  correction 
of  the  assessment  herein  complained  of  was 
made  within  the  time  prescribed  by  law,  to 


wit,  on  the  16th  day  of  April,  1888,  and 
that  the  prosecuting  attorney  had  due  notice 
thereof,  and  the  court,  having  heard  the  evi- 
dence and  seen  and  inspected  the  papers  and 
records  in  the  cause,  and  heard  the  arguments 
of  counsel  thereon,  upon  mature  consider- 
ation, doth  find—" 

The  court  then  finds  the  assessment  errone 
ous;  that  it  should  have  been  for  only  25,000 
acres  of  land  instead  of  100,000,  and  should 
have  been  at  $2^  per  acre  instead  of  $4; 
and  ordered  it  to  be  corrected  accordingly ; 
and  decreed  further  as  follows : 

"That  said  Benjamin  Rich,  Wm.  P.  Rey- 
nolds and  George  W.  Jackson  be,  and  they 
are  hereby,  relieved  from  the  payment  of  so 
much  and  such  part  of  the  taxes  and  levies 
extended  for  said  years  18^  and  1884  as  may 
and  do  exceed  the  omoimt  of  taxes  and  levies 
proper  to  be  assessed  upon  said  lands,  as 
herein  and  hereby  reduoul  in  quantity  and  (4701 
value. 

''And  it  is  further  ordered  that  copies  of 
this  order  be  certified  by  the  clerk  of  this 
court  to  the  County  Court  of  Upshur  County, 
the  sheriff  of  said  County,  the  assessor  of 
the  first  district  thereof,  and  the  auditor  of 
West  Virginia ;  and  it  is  further  ordered  that 
no  costs  be  taxed  for  or  against  either  party." 

This  is  the  decree  appealed  from ;  and  the 
principal  objection  taken  to  it  is  that  the 
case  was  not  properly  removable  from  the 
state  court  to  the  circuit  court  of  the  United 
States.  This  objection  is  sought  to  be  sus- 
tained on  two  distinct  grounds : 

1.  That  the  case  is  not  a  suit  within  the 
meaning  of  the  Removal  Act. 

2.  That  if  it  is  a  suit,  within  the  said 
Act,  the  State  of  West  Virginia  is  a  necessary 
party  to  it. 

The  Act  under  which  the  case  was  removed 
was  the  third  clause  of  section  689  of  the 
Revised  Statutes,  which  declares : 

"  mrd:  When  a  suit  is  between  a  citizen 
of  the  State  in  which  it  is  brought  and  acitizen 
of  another  State,  It  may  be  so  removed  on 
the  petition  of  the  latter,   whether  he  be 

Elaintiff  or  defendant,  .  .  .  if  .  .  . 
e  makes  and  files  ...  an  affidavit,  stat- 
ing that  he  has  reason  to  believe,  and  does 
believe,  that,  from  prejudice  or  local  influ- 
ence, he  will  not  be  able  to  obtain  justice  in 
such  state  court.*" 

It  must  be  *'a  suit"  between  citizens  of 
different  States.  Is  this  such  a  suit?  We 
do  not  see  how  it  can  be  called  such.  The 
original  petition  made  the  State  of  West 
Virginia  and  the  County  of  Upshur  parties 
defendant;  and  the  petition  of  removal  al- 
leged that  the  State  and  Coimty  were  neces- 
sary parties  to  the  controversy.  If,  therefore, 
the  proceeding  could  be  called  a  suit  at  all, 
it  was  a  suit  against  the  State  as  well  as  the 
County,  and  such  a  suit  is  not  within  the 
category  of  removable  cases.  A  State  is  not 
a  citizen,  if  a  county  is. 

But  is  an  appeal  from  an  assessment  of 
property   for   taxation    a   iuit   within    the 
meaning  of  the  law?    In  ordinary  cases  it      [471] 
certainly  is  not.    By  the  laws  of  all  or  most 
of  the  States,  taxpayers  are  allowed  to  appeal 
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from  the  tssessment  of  their  property  bj  the 
assessor  to  some  tribunal  constituted  for  that 
purpose,  sometimes  called  a  board  of  com- 
missioners of  appeal ;  sometimes  one  thing 
and  sometimes  another.  But  whatever  called, 
it  is  not  usually  a  court,  nor  is  the  proceed- 
ing a  suit  between  parties ;  it  is  a  matter  of 
administration,  and  the  duties  of  the  tribunal 
are  administrative,  and  not  judicial  in  the 
ordinary  sense  of  that  term,  though  often 
involving  the  exercise  of  quasi-judicial 
functions.  Such  appeals  are  not  embraced 
in  the  Removal  Act. 

In  this  respect  the  law  of  West  Virginia 
does  not  differ  from  that  of  most  other  States. 
It  is  true  that  the  tribunal  of  appeal  is  called 
the  ** county  court,"  but  it  has  no  judicial 
powers  except  in  matters  of  probate.  In  all 
other  matters  it  is  an  administrative  board, 
charge  with  the  management  of  county 
affairs.  It  formerly  had  general  judicial 
powers,  but  by  an  amendment  to  the  Consti- 
tution of  West  Virginia,  adopted  in  1880,  in 
place  of  the  Vlllth  article  of  the  Constitution 
of  1872,  it  was  provided  as  follows: 

*'22.  There  shall  be  in  each  county  of  the 
State  a  county  court,  composed  of  three 
commissioners,  and  two  of  saia  commissioners 
shall  be  a  quorum  for  the  transaction  of 
business.  It  shall  hold  four  regular  sessions 
in  each  year,  at  such  times  as  may  be  tixed 
upon  and  entered  of  record  by  the  said  court. 
Provisions  may  be  made  by  law  for  holding 
special  sessions  of  said  court.** 

To  this  court  (so  called)  was  given  the 
custody  of  the  county  records,  and  it  was 
further  declared  that — 

"They  shall  have  jurisdiction  in  all  matters 
of  probate,  the  appointment  and  qiuliflcation 
of  personal  representatives,  guaiiiians,  com- 
mittees, curators,  and  the  settlement  of  their 
accounts,  and  in  all  matters  relating  to  ap- 
prentices. They  shall  also,  under  such  reg- 
ulations as  may  be  prescribed  by  law,  have 
the  superintendence  and  administration  of 
the  internal  police  and  fiscal  affairs  of  their 
counties,  including  the  establishment  and 
regulation  of  roads,  ways,  bridges,  public 
landings,  ferries  and  mills,  with  authority 
to  lay  and  disburse  the  county  levies.  .  .  . 
They  shall,  in  all  cases  of  contest,  judge  of 
the  election,  qualification  and  returns  of  their 
own  members,  and  of  all  county  and  district 
oflScers,  subject  to  such  regulations,  by  ap- 
peal or  otherwise,  as  may  be  prescribed  by 
law.  Such  courts  may  exercise  such  other 
powers  and  perform  such  other  duties,  not  cf 
a  judicial  nature,  as  may  be  prescribed  by 
law." 

Under  the  power  given  by  the  last  clause, 
the  Legislature  of  the  State  on  the  28d  of 
February,  1683,  passed  an  Act  by  which, 
amongst  other  things,  it  was  declared  as  fol- 
lows: 

*  (7.)  Any  person  feeling  himself  aggn^red 
by  the  assessment  of  his  real  estate,  made 
tmder  provisions  of  this  Act,  may,  within 
one  year  after  the  filing  of  a  copy  of  such 
assessment  with  the  clerk  of  the  county  court, 
apply,  by  himself  or  his  agent,  to  me  said 
court  for  redresa*  first  giving  reasonable  no- 


tice  in  writing  of  his  intention  to  the  prose- 
cuting attorney,  and  stating  in  such  notice 
the  character  of  the  correction  he  desires.  It 
shall  be  the  duty  of  the  prosecuting  attorney, 
upon  beinff  so  notified,  to  attend  to  the  in- 
terests of  the  State,  at  the  trial  of  such  ap- 
plication. If,  upon  hearing  the  evidence 
offered,  the  county  court  shall  be  of  opinion 
that  there  is  error  in  the  assessment  com- 
plained of,  or  that  the  valuation  fixed  by  the 
commissioners  is  excessive,  the  said  court 
shall  make  such  order  correcting  the  said  as- 
sessment as  is  just  and  proper." 

It  was  under  this  Law  that  the  appeal  from 
the  assessment  in  the  present  case  was  taken. 
In  our  judgment,  it  was  not  a  suit  within 
the  meaning  of  the  Removal  Act — though 
approaching  very  near  to  the  line  of  demur- 
cation.  We  cannot  believe  that  every  assess- 
ment of  property  belonging  to  the  citizen  of 
anotlier  State  can  be  removed  into  the  federal 
courts.  Certainly  the  original  assessment, 
made  by  the  township  or  county  assessors, 
could  not  be  called  a  suit,  and  could  not  be 
thus  removed ;  and  there  is,  justly,  no  more 
reason  for  placing  an  assessment  on  appeal 
within  that  category.  It  is  nothing  but  an 
assessment  in  either  case,  which  is  an  ad- 
ministrative act.  The  fact  that  the  board  of 
appeal  may  swear  witnesses  does  not  make 
the  proceeding  a  suit  Assessors  are  often 
empowered  to  do  this,  without  altering  the 
character  of  their  functiona. 

This  view  is  in  accord  with  that  of  the  [473 
Supreme  Court  of  Appeals  of  West  Vircrinia. 
In  the  case  of  Low  v.  County  Court  €f  Lin- 
coin  County,  27  W.  Va.  785,  they  held  that 
no  appeal  lies  from  a  judgment  of  the  county 
court  rendered  under  the  section  above 
quoted  refusing  to  correct  the  assessed  valu- 
ation on  land ;  and  that  such  iudgment  can 
be  reviewed,  if  at  all,  only  by  certiorari. 
In  Pittsburg,  C  cfe  St.  L,  R.  Co,  v.  Board  of 
PMic  Works,  28  W.  Va.  264,  they  held  that 
where  the  board  of  public  works  fixed  the 
valuation  of  the  property  of  a  railroad  com- 
pany under  the  statutes,  it  simply  acted  aa 
a  county  assessor  does  in  assessing  the  prop- 
erty of  individuals ;  and  that  the  acts  of  both 
are  merely  ministerial,  and  not  judicial  in 
any  proper  sense  of  the  term.  After  refer- 
ring to  a  number  of  authorities  on  the  sub- 
ject, the  court  says :  **  These  authorities  es- 
tablish, beyond  the  propriety  of  controversy, 
that  the  action  and  decision  of  a  designated 
officer  or  board,  whether  the  same  be  a  court 
or  other  body,  in  reviewing  and  correcting- 
an  assessment  of  corporate  or  other  property 
for  taxation,  are  no  more  judicial  acts  thaa 
the  acts  of  the  officer  or  authority  making  the- 
original  assessment.  They  also  show  that 
the  decision  or  finding  ol  such  officer  or 
board,  even  if  the  same  be  a  court  or  other 
judicial  tribunal,  is  not  such  a  judicial  act 
or  judgment  as  can  be  reviewed  by  a  supreme- 
or  appellate  oourt  possessing  judicial  powera 
only." 

In  these  views  we  ooncar.  At  the  same 
time  we  do  not  lose  sight  of  the  fact,  pre- 
sented by  every  day's  experience,  that  Um 
legality  and  constitutionality  of  taxes  and 
assessments  may  be  sabjected  to  judicial  ez- 
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finifnatlon  In  various  ways.—by  an  action 
at  gainst  the  collecting  officer,  by  a  bill  for 
injunction,  hj  certiorari,  and  by  other  modes 
of  proceeding.  Then,  indeed,  a  suit  arises 
wbich  may  come  within  the  cognizance  of 
tlic  federal  courts,  either  by  removal  thereto, 
or  by  writ  of  error  from  this  court,  accord- 
ing to  the  nature  and  circumstances  of  the 
CAsc.  Even  an  appeal  from  an  assessment, 
if  referred  to  a  court  and  Jury,  or  merely  a 
court,  to  be  proceeded  in  according  to  Judi- 
cial methods,  may  become  a  suit  within  the 
Act  of  Congress.  But  the  ordinary  acts  and 
doings  of  assessors,  or  of  appellate  boards  of 
assessors,  in  passing  upon  matters  of  mere 
valuation,  appraisement  or  proportionate 
distribution  of  expense,  belong  to  a  different 
class  of  governmental  functions,  executive 
and  administrative  in  their  character,  and 
not  appertaining  to  the  judicial  department. 
If  an  illegal  principle  of  valuation  be 
adopted,  or  an  unconstitutional  assessment  or 
tax  be  made  or  imposed,  or  fraud  be  prac- 
ticed, it  may  be  examined  by  one  of  the  ju- 
dicial methods  referred  to,  and  thus  become 
the  subject  of  a  suit. 

The  question.  What  is  a  ''suit"  in  the  sense 
of  the  Judiciary  Laws  of  the  United  States? 
haa  been  frequently  considered  by  this  court. 
Kcfcrence  may  be  mode  particularly  to  the 
following  cases:  We»ton  v.  CharluUm,  27 
U.  8.  2  Pet.  449,  464  17 :  481,  4851 ;  KendaU 
V.  United  Siatm,  87  U.  8.  12  Pet  524  [9: 
1 181] :  Uolmei  v.  Jennuan,  89  U.  8.  14  Pet. 
540.  566  [10 :  579,  585]  ;  Ex  parU  MOUgan, 
71  U.  8.  4  Wall.  2,  112  [18 :  281.  291]  ;  Kohl 
w.  United  States,  91  U.  8.  867,  875  [28 :  449, 
452]  ;  Oainei  v.  FuerUe$,  92  U.  8.  10,  21,  22 
[23:  624.  527,  528];  Mimmppi  d  R.  R, 
JP^m  Go.  V.  PMterson,  98  U.  8.  408.  406  [25 : 
200,  2081 ;  EUii  v.  Davis,  109  U.  8.  485.  497 
[27 :  im,  1010] ;  Bess  v.  Reymlds,  118  U. 
S.  78,  78  [28:  927,  929] ;  PaHfc RaUroadRe' 
aumU  dues,  115  U.  8.  1,  18  [29 :  819,  8251  ; 
StoH  T.  School  Di$t.  No.  f,  124  U.  8.  197, 
109  [81 :  415,  417]  ;  Delaware  County  v.  Die- 
bold  Sttfe  di  Lock  Oo.  188  U.  8.  478,  486,  487 
[88:  ^4,  680]. 

In  the  four  cases  first  cited  this  court  de- 
termined that  writs  of  prohibition,  man- 
damus and  habeas  corpus,  prosecuted  for  the 
attainment  of  the  parties'  rights,  are  suits 
within  the  meaning  of  the  Taw,  the  judg- 
ments npon  which,  in  proper  cases,  may  be 
removed  into  this  court  by  writ  of  error. 
In  WeeUm  v.  Charletton,  Chief  Justice  Mar- 
shall said :  "  Is  a  writ  of  prohibition  a  suit? 
Tlie  term  is  certainly  a  very  comprehensive 
one,  and  is  understood  to  applv  to  any  pro- 
ceeding in  a  court  of  justice  bv  which  an 
individual  pursues  that  remedy  in  a  court  of 
Justice  which  the  law  affords  him.  The 
modes  of  proceeding  may  be  vvious,  but  if 
a  right  is  litigated  between  parties  in  a 
court  of  Justice,  the  proceeding  by  whidi 
the  decision  of  th»  court  is  sou^t  is  a  suit. " 
This  definition  Is  quoted  with  approbation 
by  Chirf  Justice  Taney  in  Holmes  ▼.  Jennison, 
which  was  a  case  of  habeas  corpus,  and  by 
other  Judges  in  subsequent  cases. 

Mississippi  d  R,  R,  Boom  Co,  ▼.  Patterson, 
Piaeiik  Railroad  Rsmotal  Oases  and  Searl 
▼.  School  THH.  No.  f  were  cases  of  the  assess- 


mcnt  of  the  value  of  lands  condemned  for 
public  use  under  the  power  of  eminent  do- 
main. The  general  rule  with  regard  to  coses 
of  this  sort  is,  that  the  initial  proceeding  ol 
appraisement  by  commissioners  is  an  admin- 
istrative proceeding,  and  not  a  suit;  but 
that  if  an  appeal  is  taken  to  a  court,  and  a 
litigation  is  there  instituted  between  parties, 
then  it  becomes  a  suit  within  the  meaning  of 
this  Act  of  Congress.  In  Mississippi  <k  R.  U, 
Boom  Co,  V.  Patterson  the  company  was  au- 
thorized by  the  state  laws  of  Minnesota  to  take 
land  for  the  purpose  of  its  business  and  to 
have  conmiissioners  appointed  to  appraise 
its  value.  If  their  award  was  not  satis- 
factoty,  either  to  the  company  or  to  the 
owner  of  the  land,  an  appeal  lay  to  the  dis- 
trict court,  where  it  was  to  be  entered  by  tlie 
clerk  ''as  a  case  upon  the  docket,'*  the  land 
owner  being  designated  as  plaintiff  and  the 
companv  as  defendant.  The  court  was  then 
required  to  proceed  to  hear  and  determine 
the  case  in  the  same  manner  that  other  cases 
were  heard  and  determined.  Issues  of  fact 
were  to  be  tried  by  a  juir,  unless  a  jury 
was  waived.  The  value  of  the  land  being 
assessed  by  the  jury  or  the  court,  as  the  case 
might  be,  the  amount  of  the  assessment  was 
to  be  entered  as  a  Jud^ent  against  the  com- 
pany, subject  to  review  by  the  Supreme 
Court  of  the  State  on  writ  of  error.  This 
mode  of  proceeding  was  followed.  The 
boom  company  and  the  land  owner  both  ap- 
pj^led  from  the  award  of  the  commissioners. 
Vrhen  the  case  was  brought  before  the  dis- 
trict court,  the  owner,  being  a  citizen  of  an- 
other State,  applied  for  and  obtained  its 
removal  to  the  circuit  court  of  the  United 
States,  where  it  was  tried  before  a  ^ury  and 
aludgment  was  rendered  upon  their  award. 
We  held  that  the  appeal  in  that  case  was  a 
suit  within  the  meaning  of  the  Act  of  Con- 

gress  authorizing  the  removal  of  causes  from 
le  state  to  the  federal  courts.  Mr,  Justice 
Field,  speaking  for  the  court,  said:  ''The 
proceeding  in  the  present  case  before  the 
commissioners  appointed  to  appraise  the 
land  was  in  the  nature  of  an  inquest  to  as- 
certain its  value»  and  not  a  suit  at  law  in 
the  ordinary  sense  of  those  terms.  But  when 
it  was  transferred  to  the  district  court  by  ap- 
peal from  the  award  of  the  conunissioners,  it 
took,  under  the  statute  of  the  State,  the  form 
of  a  suit  at  law,  and  was  thenceforth  subject 
to  its  ordinary  rules  and  incidents.** 

In  Delaware  County  v.  Diebold  Sqfe  d  Lock 
Co.  it  was  held  that  where  a  claim  against 
a  county  is  heard  before  county  commission- 
ers, though  the  proceedings  are,  in  some 
respects,  assimilated  to  proceedings  before  a 
court,  yet  they  are  not  in  the  nature  of  a 
trial  inter  partes,  but  are  merely  the  allow- 
ance or  disallowance,  by  county  officers,  of  a 
claim  against  the  county,  upon  their  own 
knowledge,  or  upon  any  proof  that  may  be 
presented  to  them ;  but  that  an  appeal  from 
their  decision,  tried  and  determinea  by  the 
circuit  court  of  the  countv,  is  a  salt  remov- 
able to  the  circuit  court  of  the  United  States. 
In  Kohl  V.  United  States  the  whole  pro- 
ceeding for  condemnation  of  land  as  a  site 
for  a  post-office  was  held  to  be  a  suit  Mr. 
Justice  Strong,  delivering  the  opinion  of  the 
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court,  said:  ''It  is  difficult  to  see  why  a 
proceeding  to  take  land  in  virtue  of  the  gov- 
ernment's eminent  domain,  and  determining 
the  compensation  to  be  made  for  it,  is  not, 
within  the  meaning  of  the  statute,  a  suit  at 
common  law,  when  initiated  in  a  court." 
This  view  of  the  proceeding  as  a  whole,  in- 
stituted and  concluded  in  a  court,  and  anal- 
ogous to  the  proceeding  of  <»d  quod  damnum 
at  common  law,  perhaps,  distinguished  this 
case  from  the  other  cases  before  referred  to. 

Two  of  the  other  cases  cited,  Oaina  v. 
JPSientei  and  EUis  v.  Davis,  arose  out  of 
proceedings  to  set  aside  the  probate  of  wills ; 
and  although  Uie  granting  of  probate  of  a 
will  is  not  ordinarllj  a  suit,  yet,  if  a  con- 
testation arises,  and  is  carri^  on  between 
parties  litigating  with  each  other,  the  pro- 
ceeding then  becomes  a  suit.  As  observed 
by  Mr,  Justice  Matthews,  speaking  for  the 
court  in  EUis  ▼.  Davis,  "Jurisdiction  as  to 
wills,  and  their  probate  as  such,  is  neither 
Included  in,  nor  excepted  out  of,  the  grant 
of  judicial  power  to  tne  courts  of  the  United 
States.  So  mr  as  it  is  ea;  parte  and  merely 
administrative  it  is  not  conferred,  and  ft 
cannot  be  exercised  by  them  at  all  until,  in 
a  case  at  law  or  in  equity,  its  exercise  be- 
comes necessary  to  settle  a  controversy  of 
which  a  court  of  the  United  States  may  take 
cognizance  by  reason  of  the  citizenship  of 
the  parties. "  Similar  views  were  expressed 
[477)  bv  ifr.  Justice  Miller  in  Eess  v.  Beytwlds, 
which  was  the  case  of  a  creditor  instituting 
proceedings  In  a  probate  court  aeainst  the 
estate  of  Lis  deceased  debtor,  ana  then  re- 
moving them  into  the  circuit  court  of  the 
United  States. 

The  principle  to  be  deduced  from  these 
cases  is,  that  a  proceeding,  not  in  a  court  of 
justice,  but  carried  on  by  executive  officers 
in  the  exercise  of  their  proper  functions,  as 
in  the  valuation  of  property  for  the  just 
distribution  of  taxes  or  assessments,  ts  purely 
administrative  in  its  character,  and  cannot, 
in  any  just  sense,  be  called  a  salt;  and  that 
an  appeal,  in  sudi  a  case,  to  a  board  of  assess- 
ors or  oonmiissioners  having  no  Judicial 
powers,  and  only  authorized  to  determine 
questions  of  quantity,  proportion  and  value, 
is  not  a  sait ;  but  ihat  such  an  appeal  may 
become  a  suit,  if  made  to  a  court  or  tribunal 
having  power  to  determine  questions  of  law 
and  ff^  either  with  or  without  a  jury,  and 
there  are  parties  litigant  to  contest  the  case 
on  the  one  side  and  the  other. 

Applying  this  principle  to  the  facts  of  the 
present  case,  it  aoes  not  seem  difficult  to 
come  to  a  decision.  We  have  seen  that,  al- 
though the  appeal  from  the  assessment  was 
made  to  the  **  county  court"  eo  nomine,  yet 
that  this  is  not  a  judicial  body,  invested 
with  judicial  functions,  except  in  matters  of 
probate ;  but  is  the  executive  or  administra- 
tive board  of  the  county,  diarged  with  the 
management  of  its  financial  and  executive 
affairs.  According  to  the  principles  laid 
down  by  the  state  court,  the  acts  of  this 
board,  m  matters  of  taxation,  are  as  purely 
administrative  as  are  those  of  the  county  as- 
sessors in  making  the  original  assessment. 
Although  we  are  not  concluded  by  this  de- 
cision. It  is  so  muc^  in  harmony  with  our 
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own  decisions  on  the  same  subject  that  we 
accept  it  as  correct. 

According  to  these  views  the  proceeding 
below  was  not  properly  removaole  to  the 
circuit  court  of  the  United  States,  and  ought 
to  have  been  remanded  to  the  state  court. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  with  instructif^ns  to  re- 
mand the  same  to  the  state  court  from  which  it 
was  removed. 


JOHN  8.  JENCKS  bst  ix.,  Ex'rs.,  AppU,,    '***^ 

V, 

THE  QUIDNICK  COMPANY  et  al. 

(See  8.  OL  BandoHph^s  Executor  v.  Quidniek  Co,^  Re- 
porter's ed.  i57-466j 

Unconscionable  transaction,  equity  wiU  not 
carry  oui^speculatire  purposes— -purchase  of 
stock^trantfer  for  benefit  of  creditors — long 
delay— scheme  for  personal  gain— s  ate  decif- 
ion,  whenfollowed-'Waiverof  right, 

L  Where  the  complainants  ask  the  Interposition 
of  a  court  of  equity  to  eetnbltsh  their  title  to 
property  worth  over  half  a  million  of  dollars,  ob- 
tained by  purchase  at  execution  sales  for  $im, 
the  Immense  disproportion  between  the  value  and 
cost  shocks  the  consoienoe  and  forbids  the  sup- 
portinsr  action  of  a  court  of  equity. 

S.  The  court  is  not  bound  to  shut  its  eyes  to  the 
evident  character  of  the  transaction.  It  will 
never  lend  its  aid  to  carry  out  an  unconscionable 
bargain,  but  will  leave  the  party  to  his  remedy  u  t 
law. 

8.  If  the  property,  which  was  stock  of  a  company, 
was  worthless,  the  attempt  to  keep  it  afloat  for 
speculative  purposes  is  not  such  as  should  recom- 
mend it  to  a  court  of  equity.  The  parties  to  such 
a  transaction  ought  at  least  to  be  left  to  their 
remedies  at  law. 

4.  Where  the  purchase  li  one  simply  to  speculate 
upon  the  chances  of  successfully  attacking  trans- 
fers of  large  property,  made  for  the  benefit  of 
creditors,  and  to  deprive  them  of  the  benefits  of 
such  transfers,  equity  refuses  to  be  bound  by  the 
letter  of  legal  procedure,  or  to  lend  its  aid  to 
such  mere  speculative  purchase  which  threatens 


Vote,— Am  to  assignments  for  heneAt  of  ertdUortn 
with  preferences,  when  valid^  when  not,  see  fioCe  to 
Marbury  v.  Brooks,  5:  622. 

Inwhat  eases  e^rutty  wQl  reUem  from  mistaUte  or 
ignoranee  of  maierialfaeL  See  note  to  MTerran  v. 
Tuylor,  S:  486. 

Whether  equity  wm  relieve  against  a  miicalre  of 
law.  See  note  to  Hunt  v.  Bousmanier,  f :  S7;  also 
note  to  Same  v.  Same,  6:  6flO. 

When  awards  WiU  he  set  asUleliy  a  enurtcf  equtty, 
and  when  noL  See  note  to  BuroheU  v.  Harsh,  V>: 
88. 

AMtoeanceUationofadudoTaeontraet,inequUv, 
for  fraud,  concealment  or  misrepresentation^  sec 
note  to  Neblett  v.  MacFarland,  28:  471. 

When  deed  avoided  in  equUy,  by  fraud,  insanity, 
drunkennem,  duress^  undue  infkienee,  fraud  on  mar- 
riage^ from  ward  to  guardian,  from  heir  to  exeeutor, 
cestui  que  trust  to  trustee;  imbeeiMy,  See  noie  to 
Harding  v.  Handy,  6:  420. 

When  aSudgmenl  at  law  wiU  he  enfoined  byabiH 
inequity.   See  note  to  Davis  v.  TUeston,  12:  868. 

As  to  Statute  of  lAmitatUms,  as  applicable  to  equity 
cases,  oeit  note  to  Thomas  v.  Brockenbrough,  8:  £87. 

.^  to  Statute  of  lAmitatAans^im  oases  of  fremd,  in 
equity,  see  note  to  Steams  v.  Page,  U:  828. 

1«S  U.  8. 
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Injnrj  mod  mln  to  taooest  creditors,  who  taave 
trusted  for  the  payment  of  their  debts  to  the 
lesai  validity  of  proceedings  theretofore  taken* 

•w  Long  delay  is  sofflcient  to  justify  a  oourt  of 
equity  In  refusing  any  assistance  to  such  attack 
upon  the  validity  or  sufficiency  of  the  transfers. 

6k.  When  there  isli  scheme  for  great  persona)  gain 
at  the  expense  of  equally  deserving  creditors, 
ooupled  with  long  delay,  equity  will  refuse  to 
lend  its  ski  to  the  accomplishment  thereof. 

T.  When  the  highest  oourt  of  a  State  affirms  that 
a  oonveyance,  made  by  a  debtor  to  a  trustee  for 
the  benefit  of  creditors,  is  valid  under  the  stat- 
utes of  that  State,  this  oourt  will  follow  that  rul- 
ing, unless  upon  clear  conviction  that  it  was 
wronff,  even  though  that  statute  was  common  to 
other  States,  In  which  a  different  ruling  has  ob- 
tained. 

•w  Where  a  debtor,  having  large  and  scattered 
properties,  and  being  much  embarrassod,  trans- 
ftan  bis  property  for  the  benefit  of  his  creditors 
equally,  equity  requires  that  any  creditor  who  is 
not  satisfied  with  the  provisions  of  such  transfer 
shall  act  promptly  In  challenge  thereof,  or  else  be 
adjudged  to  have  waived  any  right  of  challenge. 

[No.  218.  J 

ATSfuedMar.lS,U^1890.  Decided  Apr,  14, 1890, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Rhode  IslaDd  dismissing  a  suit  in  eouity 
brought  to  establish  the  title  of  Evan  Kan- 
dolph  to  4,022  shares  of  the  capital  stock  of 
the  Quidnick  Company,  purchased  on  execu- 
tion sale.    Ajjkmed. 

The  facts  are  stated  in  the  opinion. 

Meure.  Beid.  F.  Batlev  and  O.  D.  Bar* 
retiy  for  appellants : 

The  rules  of  property  duly  recognized  by 
the  state  law  furnish  the  guide  to  the  courts 
of  the  United  States  upon  questions  of  title. 

Sime  y.  Irvine,  8  U.  S.  8  Dall.  425,  456  (1 : 
666.  670)  ;  Wanng  y.  Jatk9(m,  26  U.  8.  1  Pet. 
670  (7 :  266)  ;  Davie  y.  Mae(m,  26U.  8.  1  Pet. 
rOS  (7 :  28d)  ;  Bank  cf  EamilUm  y.  Dudley, 
27  U.  8.  2  Pet  492  (7:  496)  ;  Mnde  y.  Vat- 
Her,  80  U.  8.  5  Pet.  898  (8:  168)  ;  OUtrke  y. 
Smith,  88  U.  8.  18  Pet.  195  (10 :  128)  ;  Wil- 
eox  y.  Jaeketm,  88 U.  8.  18  Pet.  498  (10:264) ; 
Amii  y.  Smith,  41  U.  8. 16  Pet.  808-(10 :  978)  ; 
FMer  y.  Haldeman,  61  U.  8.  20  How.  186 
(15 :  879)  ;  Milee  v.  CaldweU,  69  U.  8.  2  Wall. 
85  (17:  755)  ;  Bayerque  r.Uhhen,  1  McAll. 
118;  Neu  England  Serete  Co,  y.  BUven,  8 
Blatchf.  240. 

The  federal  courts  are  bound  to  follow  the 
oourae  of  decisions  of  the  highest  court  of  the 
State  in  the  construction  of  its  statutes,  if  the 
oooTBe  has  been  uniform. 

Tmeneend  y.  Todd,  91  U.  8.  452  (28 :  418)  ; 
Qntflan  y.  Oumminge,  99  U.  8.  100  (25 :  866) . 

An  unauthorized  record  of  a  deed  is  not 
oonstructive  notice. 

Story,  Eq.  Jur.  g  404. 

If  the  registry  is  not  in  compliance  with 
the  law,  it  Is  a  mere  nullity. 

Proei  y.  Beekman,  1  Johns.  Ch.  800;  La- 
touche  y.  Duneany,  1  Sch.  &  Lef .  157 :  Cbr- 
peniar  y.  Dexter,  75  U.  8.  8  Wall.  582  h9: 
481)  ;  Heieter  y.  FoHner,  2  Binney,  40 ;  Wood 
y.  Cochrane,  89  Yt.  549. 

Beoording  of  a  deed  defective  in  a  statute 
requisite  does  not  give  notice. 

Waieon  v.   WeUe,  5  Conn.   468;    Carter  y. 

t%h  U.  8. 


Champion,   8  Conn.    555-558;  Dickinson  y. 
Olenney,   27  Conn.  Ill,  112. 

The  circuit  court,  having  first  acquired  Ju- 
risdiction of  the  subject  matter  and  of  the 
parties,  cannot  be  deprived  of  it  by  any  sub- 
sequent suit  in  the  state  court  or  elsewhere. 

Chapin  v.  Jamee,  11  R.  I.  89 ;  ffagan  v. 
Lucas,  85  U.  8.  10  Pet.  400  (9 :  470)  ;  Wallace 
y.  McConncU,  88  U.  8.  18  Pet.  186  (10 :  95)  ; 
Smith  y.  Mclver,  22  U.  8.  9  Wheat.  582  (6 : 
152)  ;  Mallctt  v.  Dexter,  1  Curt.  178 ;  Buck  v. 
C(Ubath,  70  U.  8.  8  Wall.  884  (18:  257). 

The  deed  of  Noy.  1,  1878,  upon  its  face  it 
void  as  against  the  Statute  of  Elizabeth. 

DeWdfy,  Sprague  Mfg.  Co,  49  Conn.  282; 
Stafford  Nat,  Bank  v.  Spragtte,  21  Blatchf. 
478,  17  Fed.  Rep.  791.  792 ;  Chaffee  v.  Blatch- 
ford,  OMackey,  459;  Oardner  v.  Commercial 
Nat.  Bank,  95  111.  298,  808. 

If  a  court  has  jurisdiction  of  a  case  for  one 
purpose,  it  will  retain  it  for  all  purposes, 
and  grant  such  rcl  ief  as  the  parties  show  them- 
selves  entitled  to  receive. 

1  Story,  Eq.  Jur.  §  699 ;  Doumes  v.  Bristol, 
41  Conn.  274. 

A  dee4  containing  proyislons  contrary  to  a 
statute  is  yoid  in  toto. 

Hydop  y.  Clarke,  14  Johns.  458 ;  Mussey  v. 
Noyts,  26  Vt.  472 ;  Barnum  y.  Ileinpstead,  7 
Paige,  568;  Bump.  Fraud.  Conv.  866. 

A  deed  yoid  in  part  is  entirely  yoid. 

Weeden  v.  ffawes,  10  Conn.  50. 

The  deed  of  Noy.  1,  1878,  is  valid  as  be- 
tween the  grantors  and  grantee,  whatever  may 
be  its  validity  as  to  third  parties. 

Bump,  Fraud.  Conv.  442;  Bean  v.  Smith, 
2  Mason.  252,  274 ;  EandaU  v.  Phillips,  8 
Mason,  878,  888 ;  P&rter  v.  WiUiams,  9  N.  Y. 
142 ;  Broumett  v.  Curtis,  10  Paige,  210,  211 ; 
Chapin  v.  Pease,  10  Conn.  69 ;  Maiders  v. 
Culver,  1  Duv.  (Kv.)  164. 

The  liability  of  any  stockholder  for  the 
debts  of  a  corporation  is  a  statute  liability 
only. 

Whitman  y.  Cox,  26  Me.  885 ;  6Zm  y.  Bloom, 
19  Johns.  456. 

Messrs.  C,  Fhink  Parkhurst,  Arthur  L. 
Brown,  Augustus  S.  Miller,  Joseph  C.  Ely 
and  William  L.  Putiuun,  for  appellees : 

Randolph's  title  is  invalid. 

The  proyisions  of  statute  as  to  advertise- 
ment must  be  followed  and  the  statute  must 
be  strictly  construed. 

Wilcox  y.  Emerson,  10  R.  I.  270;  Titcomb 
y.  UfU&n  Marine  Fire  Ins.  Co.  8  Mass.  826. 
884 ;  Edu)e  v.  Starkweather,  17  Mass.  240,  242 ; 
248 ;  Henderson  y.  Hays,  41  N.  J.  L.  887,  891 ; 
Fourth  Nat.  Bank  y.  Francklyn,  120  U.  8. 
747  (80:  825). 

The  proceedings  M'pon  attachment  and  exe- 
cution in  Randolph^  salt,  involying  2,164 
shares,  are  void. 

Amy  y.  Watertown,  180  U.  8.  815  (82 :  950)  ; 
Princeton  Bank  y.  Croser,  22  N.  J.  L.  888; 
Stamford  Bank  v.  Ferris,  17  Conn.  259 ;  Blair- 
y.  Oompton,  88  Mich.  414,  442,  448 ;  Van 
Norman  y.  Jjackson  Circuit  Judge,  45  Mich. 
204;  Goes  Mfg.  Co,  v.  PeapU,  4  111.  App.  510; 
Sheldon  y.  Comstock,  8  R.  I.  84 ;  Whttaker  v. 
Jenckes,  9  R.  I.  891 ;  Wifeox  v.  Emerson,  10 
R.  I.  270. 

Randolph's  bill  must  therefore  be  dis- 
missed, because  he  falls  to  establish  his  title. 
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«Ten  admitting  that  the  prior  conveyances  of 
Uie  stock  were  fraudulent. 

Bump,  Fraud.  Cony.  (8d  ed.)  461,  462; 
Wanamaktr  v.  Bowa,  86  Md.  42,  57 ;  RuueU 
T.  Dyer,  40  N.  H.  178 ;  Owen  v.  D%x(m,  17 
Conn.  492,  497,  498;  Ruu  v.  BuiUrflM,  6 
Cush.  242;  Hendereon  y.  Haye,  41  N.  J.  L. 
887-891 ;  Wileod  v.  j^tMreon,  10  R.  I.  270. 

The  Supreme  Court  of  Rhode  Island  ac- 
quired prior  Jurisdiction  and  settled  the 
title. 

Attleborough  Nai,  Bank  ▼.  Nbrthvoeetem  Iffg. 
Co.  28  Fed.  Rep.  118 ;  ffeidritter  t.  Elizabeth 
Oa  Cloth  Co,  112  U.  8.  294  (28:  729)  ;  Hap- 
pin  V.  Buffum,  9  R  I.  518 ;  Lippitt  v.  Amer- 
ican Wood  Paper  Co.  14  R.  I.  801 :  8ayle»  y. 
Bate9,  15  R.  I.  842,  846. 

Bv  the  law  of  Rhode  Island  the  assent  of 
creditors  to  sudi  an  assignment  is  presumed. 

Smith  y.  MiUett,  11  R.  I.  528,  583 ;  Stone 
y.  King,  7  R.  I.  858;  Sadlier  y.  FaUon,  4  R 
I.  490 ;  Spencer  y.  Jack$on,  2  R.  I.  85. 

The  relief  prayed  for  cannot  be  had  by  rea- 
son of  Equity  liule  No.  94,  and  principles 
akin  thereto. 

Taylor  y.  Holmee,  127  U.  8.  489  (82 :  179)  ; 
Breu)er  y.  Boston  Theatre  Pr&prs.  104  Mass. 
878;  Dunphy  y.  Trareller  NeuSepaper  Aiuo.  6 
New  Enff.  Rep.  99,  146  Mass.  495. 

Randolph  is  estopped,  as  against  the  bona 
flde  purchasers,  for  full  yalue,  without  no- 
tice. 

The  rule  of  \i%  pendens  does  not  apply  to 
these  purchasers. 

Oreen  y.  Bick,  121  Pa.  180 ;  Paine  y.  Boot, 
121  111.  77 ;  Doiey'i  App.  97  Pa.  158. 

The  mortgage,  deed,  special  transfers  of 
the  Quidnick  stock  to  Chafee,  and  the  assign- 
ments of  April  6,  1874,  were  properly  exe- 
cuted 

DerUY,  Ferguson,  18211.  8.  50-58  (88:242)  ; 
MouUon  y.  mafee,  22  Fed.  Rep.  27 ;  Mora- 
wetz.  Priy.  Corp.  (2d  ed.)  §  630;  Pittstmrgh, 
a  dSt.  L.  R  Co.  y.  Keokuk  Bridge  Co.  181 
U.  8.  871.  881  (88 :  157.  160) . 

The  claim  is  barred  in  equity. 

Carroll  y.  Oreen,  92  U.  S.  509  (28 :  788)  ; 
Chapin  y.  Freeland,  142  Mass.  888 ;  Campbell 
y.  UoU,  115  U.  8.  620  (29:  488). 

Nothing  can  call  forth  a  court  of  equity 
into  actiyity  but  conscience,  good  faith  and 
reasonable  diligence.  Where  these  are  want- 
ing, the  court  Is  passive,  and  does  nothing. 

Brown  y.  Buena  Vieta  County,  95  U.  8.  157. 
160  (24:  422)  ;  Speidel  y.  Henrici,  120  U.  8. 
877-887  (80 :  718-720)  ;  Aldridge  y.  Mvirhead, 
101  U.  8.  897  (25 :  1018)  ;  Muirhead  y.  Al- 
diidge,  14  Nat.  Bankr.  Reg.  249 ;  Codman  y. 
Bogere,  10  Pick.  112;  Angell.  Lim.  (6th  ed.) 

W ;  Buswell,  Lim.  and  Adverse  Possession. 
,  159 ;  Wood.  Lim.  %  118 ;  Sebringv.  SeMng, 
13  N.  J.  £q.  59 ;  Pom.  £q.  Jur.  §§  418.  419. 

There  is  a  direct  bar  by  the  8tatute  of 
Limitations. 

Waterman  r.  Sprague  Iffg.  Cb.  14  R.  I.  48 ; 
Wood,  Lim.  g  41 ;  Lord  y.  Morris,  18  Cal. 
482.  490 ;  MeDoweU  y.  Ootdsmith,  24  Md.  214. 
280 ;  Hodges  v.  Taylor.  67  Tex.  196 ;  Schmucker 
y.  SibeH,  18  Kan.  104 ;  Pom.  Eq.  Jur.  §  816 ; 
Bx  parU  Stray,  L.  R.  2  Ch.  874. 

RjEuidolph.  as  a  creditor  of  the  firm  of  Hoyt, 
Spragues  &  Co..  has  no  interest. 

Mu»u  T.  Fir^  Nat.  Bank,  104   U.  &  580 


(26 :  884)  ;  MurriU  y.  NeiU,  49  U.  8.  8  How. 
414.  426  (12 :  1140)  ;  Smith  v.  SeU,  18  West 
Rep.  848.  114  Ind.  229. 

The  instrument  of  Nov.  1,  1878,  was  not 
fraudulent. 

Brett  y.  Carter,  2  Low.  459;  MiUer  y.  Jonee, 
15  Nat.  Bankr.  Ree.  154 ;  EkparU  Mercer,  L. 


CortMl,  11  R.  I.  482.  484 ;  WiUiams  y.  Brigge, 
11  R.  L  476;  WiUiams  y.  Winsor,  12  R.  L  9; 
Spencer  Y.  Jackson,  2  R.  I.  85 ;  Halsey  v.  Whit- 
ney, 4  Mason,  206. 

The  instrument  of  Nov.  1,  1878,  is  a  com- 
mon-law mortgage. 

Clutfee  y.  Fiurth  Nat.  Bank,  71  Me.  522; 
Be  Wolf  y.  Sprague  Mfg.  Co.  49  Couu.  818. 
820 ;  Austin  v.  ^ague  Mfg.  Co.  14  R.  I.  476 ; 
Smith  y.  MiUett,  12  R.  I.  59,  61 ;  Alton  v. 
Harrison,  L.  R.  4  Ch.  622,  626. 

The  deed  was  free  from  fraudulent  intent. 

Hazard  y.  Oriswold,  21  Fed.  Rep.  178,  179 ; 
Huiskamp  y.  Moline  Wagon  Co.  121  U.  S.  310- 
819  (80:  971)  ;  Emereon  v.  Senter,  118  U.  S. 
10  (80:  51)  ;  NidioU  v.  Reyiu»lds,  1  R.  I.  30- 
37 ;  Spencer  v.  Jackson,  2  R.  I.  a'),  45 ;  Brooks 
y.  Marbury,  24  U.  8.  11  Wheat.   78,    90,  9^ 
(6 :  423.  429,  480)  ;  HarUJiom  v.  Enmcs,    81 
Me.  98 ;  Pike  y.  Bacon,  21  Me.  286 ;  IHckstock 
y.  Ly^ter,  8  Maule  &  8.  871 ;  Wait,  Fraud. 
Conv.  (2d  ed.)    21.    435;    Burrill,    Assign- 
ments (5th  ed.)  §  336:  Bump.  Pruud.  Conv. 
(8d    ed.)  187.  896;    Halsey    y.    Whitiuy,    4 
Mason,  206;  Sleeper   v.   Chapman,  121  Mass. 
404-409. 

A  trustee  may  safely  do  that,  without  a  de- 
cree of  the  court,  which  the  court,  on  a  case 
made,  would  order  or  decree  him  to  do. 

Perry,  Trusts,  §  476;  Woodward  v.  Mar- 
shall, 22  Pick.  475;  Burrill.  AssignmcnU 
(5thed.)§896. 

That  the  mortgagor  remains  in  possession 
and  enioyment  of  tne  property,  raises  no  pre- 
sumption of  fraud. 

Robinson  y.  EUiott,  89  U.  8.  22  Wall.  513. 
523,  524  (22 :  758.  762.  763);  Means  v.  Douid, 
128  U.  8.  J873  (32 :  429)  ;  Fletcher  v.  Powere, 
181  Mass.  333.  384 ;  Williams  v.  Winsor,  12 
R.  I.  9;  WiUiame  v.  Bngge,  11  R.  I.  476. 

Assignments  oL  April  6,  1874,  cover  all 
stock  claimed  in  this  case. 

Fourth  Nat,  Bank  v.  Francklyn,  120  U.  8. 
747  (30 :  825)  ;  Jessup  v.  Hulse,  21  N.  Y.  168 ; 
Janes  v.  Whitkread,  11  C.  B.  406 ;  Coatat  v. 
WiUiams,  7  Exch.  205 ;  Boldero  v.  London  dk 
W.  L.  df  D.  Co.  L.  R.  5  Exch.  Div.  47; 
Eetet  y.  Ounter,  122  U.  8.  450  (30 :  1228)  ; 
Ch(tfee  y.  Fburth  Nat.  Bank,  71  Me.  514. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court : 

On  August  2.  1888.  Evan  Randolph,  the 
testator  of  complainants,  filed  his  bill  in 
equity  in  the  Circuit  Court  of  the  Unite<l 
8tates  for  the  District  of  Rhode  Island,  for  ibc 
purpose  of  establishing  his  title  to  4,022 
shares  of  the  capital  stock  of  the  Quidnick 
Company,  claiming  to  have  purchased  Uiese 
shares  on  execution  sales  in  March,  1888. 
for  $275.  The  Quidnick  Company  was  a 
corporation  organized  under  the  laws  of 
Rhode  Island,  in  May.  1862.  with  a  capital 
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«tock  of  $500,000,  divided  into  5,000  shares. 
Prior  to  December  1,  1878,  the  corporation 
had  purchased  some  of  its  own  stock,  so 
that  there  was  then  outstanding  onlj  4,849 
flhares,  of  which  897  were  held  by  the  estate 
of  Edward  Hoyt,  deceased;  and  the  re- 
mainder, being  the  4,022  shares  in  contro* 
▼eray,  by  Amasa,  William,  Fanny  and  Mary 
Sprague,  and  th«  A.  &  W.  Sprague  Manufac- 
turing Company./  jAt  this  time  the  Spragues, 
who  were  lar^ly  engaged  in  manufacturing 
and  other  business,  became  embarrassed,  and 
executed  the  transfers  hereinafter  referred  to, 
and  which  have  become  the  source  of  much 
litigation.  Notwithstanding  the  embarrass- 
menta  of  the  Spragues,  The  Quidnick  Com- 
pany was  entirely  solvent,  out  of  debt  and 
the  owner  of  large  properties.  Its  stock  was 
valued,  by  a  committee  of  the  creditors  of 
the  Spragues  at  that  time,  at  $874  a  share ; 
and  the  dividends  which,  in  the  winter  after 
the  filing  of  this  bill,  the  stock  was  entitled 
to  as  the  proceeds  of  the  sale  of  property 
and  otherwise,  amounted  to  over  half  a  mil- 
lion of  dollars.  In  other  words,  these  com- 
[459]  plainants  are  asking  the  interposition  of  a 
court  of  equity  to  establish  their  title  to 
property  worth  over  half  a  million  of  dollars, 
obtained  by  purchase  at  execution  sales  for 
$275.  The  immense  disproportion  between 
the  value  and  the  cost  shocks  the  conscience 
of  a  chancellor  and  forbids  the  supporting  ac- 
I  ion  of  a  court  of  equity.  Some  rights  must 
have  suffered  and  some  wrongs  must  have 
been  done  by  such  a  transaction,  and  a  court 
of  equity  properly  says  that  it  will  not  lend 
its  aid  to  further  such  an  unconscionable 
speculation.  The  case  of  Misstssippi  db  M.  R. 
Co,  v.OramwOl,  91  U.  8.  848  [28:  867],  forci- 
bly illustrates  this  rule.  In  that  case,  Harri- 
son recovered  a  judgment  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Iowa, 
against  Muscatine  County,  for  $6,600.  Un- 
der an  execution  on  that  judgment,  the  mar- 
shal assumed  to  levv  on  seventeen  hundred 
and  fourteen  shares  of  the  capital  stock  of  the 
Mississippi  and  Missouri  Railroad  Company, 
belonging  to  Muscatine  County,  and  sold  the 
same  at  public  auction  to  Cromwell,  for  the 
sum  of  $50.  The  latter  filed  his  bill  against 
the  railroad  company  and  the  county  to  com- 
pel a  transfer  of  this  stock.  The  case  was 
presented  to  this  court  in  two  aspects :  By 
one,  the  stock  in  the  company  was  worthless, 
and  in  reference  to  that  the  court  observed  : 
^  The  property  of  the  company  was  gone ;  its 
franchises  were  eone ;  the  amount  which  the 
stockholders  had  arranged  to  realize  was 
eone ;  and  consequently  the  stock  could  have 
been  nothing  but  an  empty  name,  and  the 
attempt  to  keep  it  afloat  for  speculative  pur- 
poses is  not  such  as  should  recommend  it  to 
a  court  of  equity.  The  parties  to  such  a 
transaction  ought  at  Ipast  to  be  left  to  their 
remedies  at  law.  A  court  of  equity  should 
have  no  sympathy  with  any  such  contrivances 
to  gain  a  contingent  or  speculative  advantage, 
if  any  such  is  to  be  gamed.''  Bv  the  other, 
it  appeared  that  through  certain  arrange- 
ments between  this  railroad  company  and 
sfM^P*^  there  was  a  possibility  of  realizing 
sixteen  per  cent  on  the  par  value  of  the  stock, 
which,  with  interest  to  the  time  of  the  bring- 
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ing  of  the  suit,  amounted  to  over  $82,000. 
And  with  reference  to  that,  the  court  said : 
"He  comes  into  court  with  a  very  bad  grace 
when  he  asks  to  use  its  extraordinary  powers 
to  put  him  in  possession  of  thirty  thousand 
dollard'  worth  of  stock  for  which  he  paid 
only  fifty  dollars.  The  court  is  not  bound 
to  shut  its  eyes  to  the  evident  character  of 
the  transaction.  It  will  never  lend  its  aid  to  [466? 
carrv  out  an  unconscionable  bargain,  but 
will  leave  the  party  to  his  remedy  at  law.* 
No  language  could  be  more  appropriate  to 
the  case  before  us.  Either  this  stock  had 
been  so  appropriated  by  prior  transfers  and 
transactions  as  to  be  absolutely  worthless  in 
the  hands  of  the  Spragues,  or  else  it  repre- 
sented more  than  a  half  million  of  dollars. 

It  is  doubtless  true  that  property  of  large 
value,  both  real  and  personal,  may  be  in- 
cumbered with  mortgages  or  other  liens  to 
an  amount  something  like  its  value,  so  that 
there  remains  in  the  owner  but  an  equity  of 
redemption  of  trifling  value ;  and  a  creditor 
may,  at  execution  sale,  or  otherwise,  buy  at 
a  small  price  such  equity,  with  a  view  to 
redemption  from  the  liens ;  and  a  court  of 
equity  will  then  lend  its  aid  to  put  him  in 
a  position  where  he  may  safely  redeem.  But, 
as  will  appear  from  facts  to  oe  narrated  sub- 
sequently, this  is  not  such  a  case.  The  pur- 
chase was  purely  speculative.  If  the  trans- 
fers theretofore  made  by  the  Spragues  for  the 
benefit  of  their  creditors  are  sustained,  the 

Eurchaser  takes  nothing.  If  they  are  not  to 
e  sustained  they  fail  in  toto^  and  the  entire 
value  of  the  property  belongs  to  this  pur- 
chaser. So  his  purchase  is  one  simply  to 
speculate  upon  the  chances  of  success! ully 
attacking  transfers  of  large  property,  made 
for  the  benefit  of  creditors,  and  with  the 
view  of  depriving  them  of  the  benefits  of 
such  transfers.  It  is  a  case  where  equity, 
true  to  its  ideas  of  substantial  justice,  re- 
fuses to  be  bound  bv  the  letter  of  legal  pro- 
c^ure,  or  to  lend  its  aid  to  a  mere  specu- 
lative purchase  which  threatens  injury  and 
ruin  to  a  large  body  of  honest  creditors,  ' 
who  have  trusted  for  the  payment  of  their 
debts  to  the  legal  validity  of  proceedings 
theretofore  taken. 

Again,  beyond  the  question  of  amount,  is 
the  matter  of  time.  The  transfers  by  the 
Spragues  were  in  1878.  These  execution  pur- 
chases were  in  1888.  The  transfers  in  1878 
were  not  made  hastily,  upon  the  judgment 
of  the  debtors  alone  or  without  consultation 
with  creditors.  On  the  contrary,  all  credit- 
ors were  invited,  committees  were  appointed  [461] 
by  them,  conferences  had,  and  after  weeks 
of  examination  and  deliberation  the  sub- 
stantial features  of  the  arrangements  were 
agreed  upon  between  the  creditors  and  debt- 
ors. The  interests  involved  were  immense. 
The  committee  of  creditors  appointed  to  ex- 
amine into  the  assets  and  liabilities  reported 
the  former  at  $19,495,247,  and  the  latter  at 
$11,475,443.  These  assets  were  various  in 
character — manufacturing  stocks,  real  estate, 
stock  in  banks  and  other  corporations,  bonds, 
etc.  They  were  widely  scattered — in  Rhode 
Island,  Maine,  Connecticut  and  other  States 
and  Territories.  These  various  properties 
were  placed  in  the  hands  of  a  trustee,  to  be 
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managed  and  disposed  of  for  the  benefit  of 
creditors ;  and  the  provisions  of  the  arrange- 
ments  were  aeoepted  by  nearly  all  the  credit- 
ors. By  these  arrangements  it  was  provided 
that  the  trustee  might  continue  the  manu- 
facturing business ;  and,  in  pursuance  of  the 
authority  thus  conferred,  he  did  continue  it, 
and  before  August,  1881,  the  amount  of  man- 
ufacturing business  done  Isr  him  was 
$20,802,286.10. 

Tlie  executions  under  which  the  stock  was 
purchased,  as  alleged,  were  issued  upon  two 
judgments— one  in  favor  of  Evan  Rajidolph, 
and  the  other  in  favor  of  Horatio  N.  Water- 
man, each  a  creditor  at  the  time  of  the  trans- 
fers in  1878.  Randolph  commenced  his  ac- 
tion in  October,  1875,  as  a  personal  action 
against  the  Spragues.  After  service  of 
summons,  nothing  seems  to  have  been  done 
until  the  14th  of  August,  1882,  at  which 
time  an  attachment  was  issued,  and  an  at- 
tempted levy  made  upon  the  stock.  Judg- 
ment was  rendered  Mardi  7,  1888.  Water- 
man commenced  his  action  in  October,  1882, 
and  immediately  thereafter  placed  an  attach- 
ment on  the  stock.  It  will  thus  be  perceived 
that  these  creditors  made  no  attack  upon  the 
validity  of  the  transfers  until  1882,  nearly 
nine  years  after  they  had  been  executed,  when 
nearly  all  of  the  creditors  had  accepted  the 
provisions  of  the  transfers ;  and  the  trustee, 
in  conseouence  of  the  duties  imposed  upon 
him  by  tne  transfers,  had  done  nearly  $80,  - 
000,000  of  manufacturing  business,  besides 
managing  and  disposing  of  other  properties 
trans&rred.  The  transfers  contemplated  no 
preference  between  creditors,  and  were  for 
the  benefit  of  all  alike  who  assented  to  their 
provisions.  Indeed,  if  preferences  had  been 
contemplated,  the  Bankrupt  Law  of  the 
United  States  was  then  in  force,  and  mi^ht 
have  been  invoked  to  prevent  any  inequality 
between  creditors.  In  fact,  in  the  spring  of 
1874  bankrupt  proceedings  were  commenced, 
but  were  withorawn  on  tne  execution  by  the 
Spragues  of  additional  conveyances  deemed 
necessary  to  perfect  full  title  in  the  trustee. 
Under  the  circumstances,  the  long  delay  is 
sufficient  to  Justify  a  court  of  equity  in  re- 
fusing any  assistance  to  this  attack  upon 
the  validity  or  sufficiency  of  the  transfers. 
True,  Randolph  and  Waterman  did  not  be- 
come parties  to  the  proceedings  by  which  the 
property  of  the  Spragues  was  placed  in  the 
nands  of  the  trustee,  and  therefore  are  not 
estopped  by  any  affirmative  action  in  support 
thereof ;  but  their  inaction  for  such  a  length 
of  time  equitably  forbids  their  present  attack. 
They  knew  of  the  transfers  at  the  time  they 
were  made;  that  they  contemplated  equality 
between  Uie  creditors;  that  nearly  all  the 
creditors  assented  thereto ;  that  the  trustee, 
relying  thereon,  wai  carrying  on  a  vast  and 
extensive  buslnese;  that  the  doors  of  the 
bankrupt  court  were  open ;  and  that,  If  they 
were  dissatisfied  with  tne  arrangements,  they 
oould  invoke  the  aid  of  that  court,  whose 
rulings  and  proceedings  would  assure  abso- 
lute equality  between  all  creditors,  and  the 
appropriation  of  all  the  property  of  the 
Spragues  for  the  equal  benefit  of  such  cred- 
itors. Tet  they  did  nothing ;  they  waited 
until  the  Bankrupt  Law  was  repealed,  until 
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the  result  of  the  arrangements  between  the 
Spragues  and  their  creditors,  voluntarily 
entered  into,  was  fully  developed ;  and  then, 
at  the  end  of  nine  years,  attempt  to  place  a 
legal  levy  on  a  part  of  the  transferrea  prop- 
erty, and  say  that  the  arrangements  were  il- 
legal and  wrong,  and  now  invoke  Uie  aid  of 
a  court  of  equity  to  give  them,  for  a  trifling 
amount,  a  valuable  portion  of  the  property. 
If  they  were  not  satisfied  with  the  legality 
and  equity  of  the  proceedings,  the^  should 
have  antagonized  them  sooner.  Equity  loves 
equality ;  and  if  they  did  not  believe  that 
these  proceedings  were  legal  and  equitable, 
they  should  promptly  have  invoked  the  aid 
of  uie  bankrupt  court  or  made  other  assertion 
of  legal  ri(i:hts.  They  might  not  equitably 
wait  the  outcome  of  the  proceedings,  expect- 
ing to  approve  if  they  worked  out  full  pay- 
ment of  all  creditors,  and  ready  to  attack  if  [468] 
the  scheme  proved  a  failure.  Good  faith  to 
other  creditors  required  that  they  act 
promptly.  We  do  not  rest  this  upon  any 
mere  Statute  of  Limitations.  Equity,  aa- 
ministerin^  its  remedies  in  accoraance  with 
its  own  rules,  affirms  that  the  best  of  rights 
may  be  lost  by  unreasonable  delay  in  f^eir 
assertion,  and,  when  coupled  with  long  delay 
is  a  scheme  for  great  personal  gain  at  the 
expense  of  equally  deserving  creditors,  it 
refuses  to  lend  its  aid  to  the  accomplishment 
thereof. 

But  we  need  not  rest  upon  these  consider- 
ations alone.  The  circuit  court  dismissed 
the  bill,  on  the  ground  that  the  Supreme 
Court  of  the  State  of  Rhode  Island  haa  de- 
cided titiat  the  first  and  principal  conveyance 
by  the  Spragues  to  their  trustee  was  valid 
under  the  state  statute.  Austin  v.  Bprague 
mq.  Co.  14  R.  I.  464.  This  ruling  It  had 
followed  in  an  earlier  case.  Motdton  v.  Oha- 
fee,  22  Fed.  Rep.  26.  Unquestionably,  if  that 
conveyance  and  the  transfers  immediately 
following  were  valid,  the  complainant's  tes- 
tator took  nothing  by  his  purchase. 

It  is  unnecessary  to  place  our  Judgment 
solely  upon  Uie  decision  of  the  Supreme 
Court  of  Rhode  Island,  in  the  case  cited ; 
and  yet  it  is  worthy  of  most  respectful  con- 
sideration, both  because  it  is  a  decision  of 
the  highest  court  of  the  State  in  which  the 
transactions  took  place,  and  also  because  it 
reviews  all  the  objections  made  to  the  con- 
veyance with  clearness  and  ability. '  As  to 
the  construction  of  a  state  statute,  we  gener- 
ally follow  the  rulings  of  the  highest  court 
of  the  State  {Bae(m  v.  ifbrthiDeetem  Mut.  Life 
Ins.  Co.  181  U.  S.  258  [88:  128],  and  cases 
cited  in  opinion)  ;  and  as  to  other  matters, 
we  lean  towards  an  agreement  of  views  with 
the  state  courts.  Burgem  v.  Seligman,  107 
U.  S.  20.  84  ra7:  8591.  Bo,  when  the  high- 
est  court  of  aBtate  afllrms  that  a  conveyance, 
made  by  a  debtor  to  a  trustee  for  the  benefit 
of  o^itors,  is  valid  under  the  statutes  of 
that  State,  we  should  ordinarily,  in  any  case 
involving  the  validity  of  such  conveyance, 
follow  tSaX  ruling,  even  though  that  statute 
was  common  to  many  States,  and  in  others  a 
different  ruling  had  obtained. 

Now,    in  1878,   as  heretofore  stated,  the 
Spragues  became  embarrassed,  all  creditors      [AM' 
were  invited  to  a  consultation,  a  committee 

186  U.  S. 


1889. 


Jbkgks  ▼.  QniDXiox  Compakt. 


467-<6e 


__  a|>poliit«d  by  thtem,  frequent  consulta- 
tiooB  were  bad,  tnis  committee  reported  the 
saiete  and  liabilities  and  a  plan  to  meet  the 
emergencj  was  derised  and  agreed  upon. 
This    contemplated    a    conveyance    by    the 
Spragues  to  three  trustees  selected ;  the  cred- 
itors were  to  grant  an  extension,  taking  notes 
due  in  three  years,  and  the  debtors  were  to 
oonvey  to  the  trustees  all  their  property,  ex- 
cept shares  of  capital  stock  in  corporations. 
These  the  trustees  were  unwilling  to  accept, 
for  fear  of  personal  liability  consequent  upon 
such  acceptance ;  but  a  provision  was  inserted 
by  which  these  shares  were  to  be  transferred 
to  the  trustees  upon  a  request  by  them,  by 
way  of  pledge  or  collateral  security.    After 
!\]  1  this  bad  been  arranged,  and  the  convey- 
ance signed  and  executed,  the  trustees  named. 
l>efore  delivery  of  the  instrument,  declined 
to  act;  and  Zechariah  Chafee  was,  without 
consultation  with  the    creditors,   named  as 
trustee,  and  the  instrument  delivered.    The 
committee  representing  the  creditors,   how- 
ever,   subsequently  approved  his  selection. 
Chafee  assumed  the  trust,  and  thereafter  ex- 
tension notes  were  issued  to  the  various  cred- 
itors and  accepted  by  449,  these  being  all  ex- 
cept the  holders  of  about  ftll4,000  of  direct 
indebtedness.     A  questioc  is  made  here  as  to 
whether  this  conveyance  was  re-executed  by 
the  grantors,  after  the  substitution  of  Chafee 
as  trustee  in  place  of  the  three  selected  by  the 
creditors.     Upon  this  question  the  testimony 
is   contradictory.      The  disinterested   testi- 
mony,  and  therefore  the  most  reliable,  is  in 
fayor  of  th^  re-execution ;  and  this  testimony 
is  strongly  supported  by  the  issue  and  accept- 
ance of  the  notes,  and  by  the  fact  that  many 
years  passed  without  challenge  by  debtor  or 
creditor  of  the  validity  of  the  conveyance, 
or  the  rights  and  powers  of  the  trustee.    If 
the  case  turned  upon  this  question  of  fact, 
we  should  have  little  hesitation  in  finding 
that  there  was  a  due  re-execution  of  the  con- 
veyance.   A  due  execution  being  established, 
another  question  is  as  to  the  validity  of  the 
conveyance    under  the   Statute   of    Frauds. 
Here  we  turn  to  the  decision  of  the  Supreme 
Court  of  Rhode  Island,  cited  supra;  and  that 
declsioB  is  very  persuasive.    It  would  be 
£466]    unfortunate,  to  say  the  least,   to  have  this 
conveyance  sustained  as  to  home  creditors, 
and  avoided  as  to  foreign.     So.  that,  if  this 
case  stood  alone  upon  the  question  of  the 
yalidity  of  that  conveyance  under  the  laws 
of  the  State  of  Rhode  Island,  we  should  be 
reluctant  to  depart  from  the  rulings  of  the 
Supreme  Court  of  that  State ;  and  should  do 
so  only  upon  a  clear  conviction  that  the  de- 
cision of  that  court  was  wrong,   and  that 
thereby  the  riirhta  of  foreign  crciditors  were 
sacrificed.    While  this  conveyance  has  re- 
ceived a  different  construction,  and  its  inva- 
1  idi W  been  declared,  by  the  Supreme  Court  of 
the  State  of  Connecticut  (De  Wolf  y.  A.   d 
W.  dprague  Mfg,  Co.  49  Conn.  282),  so  that 
it  must  be  conceded  that  its  validity  is  a  mat- 
ter of  doubl  yet  preference  should  be  given 
in  matter  oi  doubt  to  the  ruling  of  the  Su- 
preme Court  of  the  State  in  which  the  parties 
resided,  where  the  conveyance  was  executed 
and  In  which  was  the  bulk  of  the  property. 
We  do  not  feel  called  upon  to  decide,  as  a 
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question  of  absolute  law,  whether  the  con- 
veyance was  or  was  not  valid,  and  beyond 
challenge.  It  is  enough  for  the  purposes 
of  this  case  that  it  was  with  the  general 
acquiescence  of  the  creditors;  that  its  pur- 
pose was  equality  between  them;  that  it 
was  not  chnlfcnged  for  many  years;  that  the 
trustee,  on  tiie  faith  of  its  validity,  carried 
on  business  to  an  enormous  extent  and  as- 
sumed large  liabilities;  and  that  the  credit- 
ors accepted  payments  made  out  of  the  pro- 
ceeds of  that  business,  and  the  trust  created 
by  this  conveyance.  Equity  will  not  reach 
out  its  hand  to  disturb  that  which  all  parties 
have  considered  settled  for  so  many  years. 

Another  matter  requires  notice :  The  con- 
veyance excepted  shares  of  stock  belonging 
to  the  grantors;  but  gave  to  the  trustee  a 
right  to  insist  upon  thi  ^transfer  thereof,  by 
way  of  pledge  and  collnteral  security.  This 
exception  was  introduced  into  the  instrument 
for  fear  that  the  trustees  by  accepting  the 
stock  would  assume  personal  liability  for 
the  debts  of  the  various  corporations.  Im- 
mediately after  accepting  this  trust  the  trus- 
tee demanded  a  transfer  of  the  stock  in  The 
Quidnick  Company;  and  on  December  2, 
1878,  the  various  grantors  in  this  conveyance 
transferred  on  the  stock  transfer  book  of  The 
Quidnick  Company,  to  the  trustee,  their 
snares  of  stock.  These  transfers,  as  ex- 
pressed, were  **by  way  of  pledge  and  col- 
lateral security,  to  secure  the  penormance  of 
the  conditions  of  the  trust  mortgage.  *  Some 
question  is  made  as  to  the  meaning  of  these 
transfers ;  but  obviously  they  were  all  col- 
lateral security  for  the  payment  of  the  debts 
of  the  transferrers,  as  provided  for  in  the 
trust  deed.  Such  was  the  conclusion  reached 
by  the  Supreme  Coiut  of  Rhode  Island  in 
the  case  cited ;  for  they  say,  **with  reference 
to  the  stock  in  question,  it  was  transferred  to 
be  applied  to  creditors,  according  to  the 
terms  of  the  mortgage."  So  that  we  have 
the  validity  of  the  original  conveyance  by 
the  Spragues,  and  the  Immediately  subse- 
quent transfers  of  the  stock  in  question, 
affirmed  by  the  Supreme  Court  of  the  State 
in  which  the  grantors  and  transferrers  re- 
sided, and  where  the  corporation  was  situate 
whose  stock  was  thus  transferred.  This 
affirmance  of  the  legal  validity  stands  be- 
hind and  gives  large  support  to  the  views 
which  we  nave  hitherto  expressed.  The  law 
as  declared  by  that  court  harmonizes  witih 
and  indorses  the  equitable  considerations 
which  in  this  case  impress  us. 

We  deem  it  unnecessaty  to  proceed  further, 
or  to  consider  the  effect  of  the  equitable  suit 
instituted  by  the  trustee,  in  the  state  courts, 
prior  to  these  attachments,  and  the  possession 
taken  by  those  courts  of  the  property  of  the 
Quidnick  corporations,  or  the  sales  of  that 
property  in  pursuance  of  proceedings  had 
therein.  Indeed,  we  have  referred  to  all 
these  proceedings  in  the  state  courts  as  in 
support  of  the  equitable  considerations  upon 
which  we  aflOrm  the  ruling  of  the  circuit 
court.  In  conclusion,  it  may  be  said  that, 
generally,  where  a  debtor,  having  large  and 
scattered  properties,  and  being  much  embar- 
rassed, transfers  his  property  for  the  benefit 
of  his  creditors  equally,  equity  requires  that 
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any  cnditor  who  Is  not  aatlsfled   with  the 
provisions  of  such  transfer  shall  act  promptly 
in  challenge  thereof,  or  else  be  adjudged  to 
have  waiTod  any  rifht  of  challenge. 
Tht  deem  cf  the  Sireuit  Court  i$  affirmed, 

Mr,  JueUee  Blatehford  did  not  take  any 
part  in  th«  decision  of  this 
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JULIUS  FRBIBURa  m  al.,  Appta., 

9, 

JOSEPH  DREYFUS  bt  al. 
(See  8.  a  Beporter*8  ed.  478-488.) 

tUdge^    tohat  eorutitutee — neeeeeary  delivery — 
wnen  pledge  valid— b<ma  fide  pledgee. 

L  Where  notes  ffiveQ  for  moDcj  loaned  contain  the 
•tatement  that  they  are  each  fiocured  by  a  pledge 
of  certain  warebouse  receipts  for  goods  In  store 
and  authorize  a  sale  thereof  to  pay  the  notes,  the 
delivery  of  the  receipts  to  a  delivery  of  the  prop- 
erty, and  the  transaction  constitutes  a  pledge, 
within  the  law  of  Louisiana. 

S.  It  is  required*  in  order  to  create  a  pledge,  not 
only  that  delivery  should  accompany  the  pri- 
vate writing,  but  that  the  instrument  itself  should 
exhibit  the  nature  and  extent  of  the  rights  and 
obligations  of  the  contracting  parties  recipro- 
cally. 

IL  Where  the  loan  and  pledge  appear  to  be  an  or- 
dinary business  transaction,  and  the  attendant 
circumstances  were  not  such  as  to  arouse  suspi- 
cion, the  pledge  was  not  fraudulent  or  void. 

4.  Although  the  pledgor  derived  his  title  from  one 
who  wus  insolvent,  by  a  transfer  which  was  sub- 
ject to  be  set  aside  by  his  creditors  but  was  good 
between  the  parties,  yet  until  it  was  so  set  aside 
the  pledgor  could  create  a  valid  pledge  in  favor 
ot  a  bona  fide  party. 

[No.  228.] 
Argued  Mar,  24, 26,  ISOO.  Decided  Apr.  U,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana  in  favor  of  defendants  in  an 
action  to  set  aside  a  pledge  of  goods  as  fraud- 
ulent.    A  ^iined. 
The  facts  are  stated  in  the  opinion. 
Mr.  U,  C.  Labatt  for  appellants, 
.\ff89ra.  R,  H.  Browne  and  C,  B.  Singleton 
for  appellees. 

Mr.  Juetiee  Brewer  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  for  the  Eastern  District  of  Louisi- 
ana. 26  Fed.  Rep.  824.  The  facts  are 
these :  On  October  W,  1888,  appellants,  cred- 
itors of  Joseph  Dreyfus,  commenced  an  action 
at  law  against  their  debtor,  to  recover  the 
sum  of  $19,000,  and  sequestered  certain  goods 
in  the  warehouse  of  Meyer,  Weill  &  Co. 

These  goods  had  been  transferred  by  Dreyfus 
to  Lehman  Mever,  on  October  27.  as  a  "dott^m 
«n  paiement.*  On  November  6,  Abraham 
Ermann,  one  of  the  appellees,  filed  in  said 
suit  what  is  known  under  the  Louisiana  Code 
of  Practice  as  a  petition  of  intervention  and 
third  opposition,  wherein  he  claimed  that  on 
October  29  hs  had  loaned  to  said  Lehman 
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Meyer  $15,000,  evidenced  by  three  notes  of 
Meyer's,  each  for  $5, 000.  and  had  received  in 
security  therefor  a  pledge  of  the  seuuestereU 
goods.  The  appellants  answered  this  peti- 
tion, alleging  in  substance  that  no  pledge 
existed ;  that  if  it  did  exist  it  was  fraudulent 
and  of  no  force  against  the  creditors  of  Drey- 
fus; that  Meyer's  title  and  possession  were 
fraudulent,  and  intended  to  shield  the  prop- 
erty from  the  claims  of  creditors  of  Dreyfus; 
and  that  therefore  this  transfer  of  the  prop- 
erty in  pledge  to  appellee  conferred  no  priv- 
ilege  or  lien  under  the  Louisiana  law.  Wlien 
this  action  came  on  for  trial,  the  circuit 
court  ruled  that  at  law  the  only  inquiry 
could  be  as  to  the  reality  of  the  pledge,  and 
not  as  to  its  fraudulent  chanicter.  There- 
after a  bill  in  equity  was  filed  by  appellants 
against  Dreyfus,  Meyer  and  Ermann  alleging 
the  fraudulent  nature  of  the  pledge.  Lpou 
final  hearing,  a  decree  was  entered  in  favor 
of  the  defendants. 

Passing  all  mere  matters  of  practice,  we 
address  ourselves  to  the  two  substantial 
questions:  first,  whether  there  was  a  real 
pledge,  and  not  a  simulated  transaction  ;  and, 
second,  whether,  if  suflicient  in  form  and 
real,  it  was  in  fact  fraudulent  and  void.  At 
the  time  of  these  transactions  Dreyfus  was 
insolvent,  and  under  the  circunistaiucs. 
which  it  is  unnecessary  to  state  in  detail,  the 
transfer  of  the  property  from  him  to  Meyer, 
though  good  between  the  parties  and  vesting 
title  in  Meyer,  was  subiect  to  be  set  aside  at 
the  instance  of  Drevfus  creditors.  Until  so 
set  aside,  the  title  being  in  Meyer,  he  could 
create  a  valid  pledge  in  favor  of  a  bona  tide 

Sarty.  Meyer  held  warehouse  receipts  from 
[ever,  Weill  &  Co.,  with  whom  the  goods 
had  been  stored,  and  the  loan  from  Ennann 
and  the  pledge  to  him  were  evidenced  by 
three  notes  of  $5,000  each,  alike  excepting 
time  of  payment,  of  one  of  which  the  fol- 
lowing is  a  copy : 

"$5,000.00.  New  Orleans,  Oct.  29th,  1883 
**  Forty  days  after  date  I  promise  to  pay  to 
the  order  of  A.  Ermann,  Esqr. ,  five  thousand 
dollars,  for  value  received,  with  interest  at 
the  rate  of  eight  per  cent  per  annum  from 
maturity  until  paia.  Tavable  at  the  Peoples 
Bank  of  New  Orleans.  Yhis  note  is  secured 
by  a  pledge  of  the  securities  mentioned  on 
the  reverse  hereof,  and  in  case  of  its  nonpay- 
ment the  holder  is  hereby  authorized  to  sell 
the  said  securities  at  public  or  private  sale, 
without  recourse  to  legal  proceedings,  and  to 
make  any  transfers  that  may  be  rcquirc<l, 
applying  proceeds  of  sale  towards  payment 
of  this  note.    Margins  to  be  kept  good. 

-L.  Meyer." 
Indorsement:  **Five  warehouse  i-eccipts, 
dated  Oct.  28th,  1883,  numbered  1,  2,  3,  4 
&  5,  issued  by  Meyer,  Weill  d^  Co.  to  L. 
Meyer,  and  by  him  iiulorBed  to  A.  Ermann. 
payee.    L.  Meyer." 

With  the  notes  were  transferred  the  ware- 
house receipts  mentioned  In  the  indorsement. 
These  receipts  were  alike  in  form,  Uiough 
covering  different  properties,  and  the  follow- 
ing is  a  copy  of  one : 

•* Received  from  L.  Meyer,  in  apparent 
good  order,  oo  storage  in  our  warehouse  sub- 
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lect  to  the  following  conditions :  goods  de- 
liTeimble  on  production  of  this  receipt  or  on 
the  written  order  of  parties  in  whose  favor 
it  is  given ;  goods  wben  transferred  deliver- 
Able  only  on  return  of  this  receipt : 

"5-4  pipes  B.,  D.  ft.  0>.  cognac. 

"■9  barrels  Shmith  Blair. 

*'2-8  pipes  Cr.  Qavi  cognac 

"2^  pipes  Boston  cognac 

''8-8  pipes  kirschwasser. 

''Merer,  Weill  A  Oc' 

Indorsed:  *L.  Meyer.* 

Hiat  these  instruments  were  suiflcient  in 
form  under  the  laws  of  the  State  of  Louisi- 
ana, where  this  pledge  was  created,  and  that 
Che  transaction  was  real  and  not  simulated, 
is  clear.  By  title  twenty  of  the  Civil  Code, 
'which  treats  of  pledges,  the  right  to  pledge 
or  pawn  is  given.  (Voorhies'  Revisea  Civil 
Coae  of  Louisiana,  pages  558  and  following.) 
Articles  8157  and  8158  read  as  follows : 

(4S1]  "Art.  8157.  The  pawn  invests  the  creditor 
with  the  right  of  causing  his  debt  to  be  satis- 
lied  by  privilege  and  In  preference  to  the 
other  creditors  of  his  debtor,  out  of  the  prod- 
uct of  the  movable,  corporeal  or  incorporeal, 
ivhich  has  been  thus  burdened. 

"Art  8158.  But  this  pHvi lege  shall  take 
place  against  third  persons  only  in  case  the 
|iawn  is  proved  by  an  act  made  either  in  a 
public  form  or  under  private  signature: 
Fromded,  Such  act  has  been  recorded  in  the 
manner  required  br  law :  Provided  also,  That 
whatever  may  be  in  the  form  of  the  act,  it 
mentions  the  amount  of  the  debt,  as  well  as 
the  species  and  nature  of  Uie  thing  given  in 
pledge,  or  has  a  statement  annexed  thereto  of 
its  number,  weight  and  measure. 

"  When  a  debtor  wishes  to  pawn  promissory 
notes,  bills  of  exchange,  stocks,  obligations 
or  claims  vpon  other  persons,  he  shall  deliver 
to  the  creditors  ^he  notes,  bills  of  exchange, 
certificates  of  stock  or  other  evidences  of  the 
claims  or  rights  so  pawned ;  and  such  pawn 
so  made,  without  further  formalities,  shall 
be  valid  as  well  against  third  persons  as 
against  the  pledgors  thereof,  if  made  in  good 
faith. 

"All  pledges  of  movable  property  may  be 
made  bv  private  writing,  accompanied  by 
actual  delivery;  and  the  delivery  of  prop- 
erty or  deposit  in  a  warehouse  shall  pass  by 
the  private  assignment  of  the  warehouse  re- 
ceipt, so  as  to  authorize  the  owner  to  pledge 
suoi  property;  and  such  pledge  so  made, 
without  further  formalities,  shall  be  valid  as 
well  against  third  persons  as  against  the 
pledgors  thereof,  if  made  in  good  faith." 

The  notes  disclosed  the  amount  of  the  debt, 
as  well  as  the  fact  of  the  pledge,  and  the 
property  which  was  pledgea;  and  the  de- 
livery of  the  warehoure  receipts,  as  stated 
in  the  last  clause  of  article  8158,  was  a  de- 
livery of  the  property ;  so  that  the  pledgee 
had  possession  of  the  property  as  security 
for  an  indebtedness  whose  amount,  time  and 
payment  were  stated  in  writing.  In  Cater 
V.  MerreU,  14  La.  Ann.  875,  the  court  said 
that  "the  word  'pledge'  is  used  in  the  Statutes 
of  1852  and  1855  in  the  sense  of  the  definition 
of  article  8100  of  the  Civil  Code,  which  de- 


fines  the  contract  of  pledge,  and  as  the 
second  section  of  these  Acts  require  the  con- 
tract to  be  in  writing,  the  private  act  between 
parties  must  contain  what  is  declared  to  be  [482] 
essential  by  this  article,  to  constitute  a 
pledge,  that  is,  a  declaration  of  the  thing 
given  in  pledge,  and  of  the  particular  debt 
for  which  the  thing  is  pledged.*  And  in 
Martin  v.  Orediion,  15  La.  Ijm.  185,  the 
court  observed :  "llie  assignment  of  a  ware- 
house receipt,  in  the  absence  of  astipulation 
that  the  property  is  given  in  pledge  to  secure 
tiie  payment  of  a  principal  obligation, 
amount  of  which  is  specified,  does  not 'confer 
a  privilege  upon  the  transferee.  Cater  v. 
Merrill,  14  La.  Ann.  875.  Privileges  are  of 
strict  right ;  and  parties  claiming  Uiem  must 
conform  to  the  requirements  of  the  law.  It 
is  required,  in  order  to  create  a  pledge,  not 
only  that  delivery  should  accompany  the 
private  deed,  but  that  the  instrument  itself 
should  exhibit  the  nature  and  extent  of  the 
rights  and  obligations  of  the  contracting 
parties  leciprocally." 

The  transacti  >n  at  bar  comes  within  the 
requirements  of  these  authorities.  The  trans- 
fer of  the  warehouse  receipts  was  a  delivery 
of  the  property ;  and  the  full  terms  of  the 
contract  of  the  pledge  were  stated  on  the  face 
of  the  notes.  And  as  Ermann  gave  to  the 
pledgor  $5,000  in  cash,  as  well  as  his  two 
notes  for  $5,000  each,  there  is  no  room  to 
doubt  that  the  transaction  was  a  real  and  not 
a  simulated  one ;  as  well  as  that  the  pledge 
was  made  in  conformity  to  the  laws  of  the 
State  of  Louisiana.  The  first  question  there- 
fore must  be  answered  in  favor  of  the  ap- 
pellees. 

A  like  answer  must  also  be  given  to  the 
second.  That  Ermann  gave  the  $5,000  and 
executed  his  two  notes,  and  thereafter  paid 
those  notes,  so  that  he  is  out  the  $15,000  of 
the  loan,  is  not  disputed.  That  he  had  no 
other  security,  and  must  rely  for  repayment 
solely  on  the  pledge,  is  clear.  That  he  was 
a  man  of  means,  and  able  to  make  such  a 
loan,  though  before  he  had  never  made  a 
single  loan  of  that  magnitude ;  that  he  bad 
theretofore  acconmnodat^  Meyer  with  loans ; 
that  his  relations  with  Meyer  were  such  as 
to  Justify  him  in  loaning  upon  what  seemed 
to  be  sufficient  security;  that  he  had  no 
knowledge  of  whence  the  goods  in  question 
were  obtained;  that  the  attendant  circum- 
stances  were  not  such  as  to  arouse  suspicion 
in  the  mind  of  a  reasonably  prudent  man, 
and  that  the  loan  and  pledge  have  all  the 
appearance  of  an  ordinary  business  transac-  [^83} 
tion, — are  conclusions  which  the  testimony 
satisfactorily  establishes.  It  is  objected  that 
after  notice  bv  the  action  at  law  and  seques- 
tration he  paid  the  notes  which  he  had  given 
to  Meyer ;  In  other  words,  that  he  unneces- 
sarily paid  a  portion  of  this  loan,  after  notice 
of  the  fraudulent  character  of  the  transac- 
tions by  which  Meyer  acquired  title,  and 
after,  by  suit,  his  own  rights  under  the 
pledge  bad  been  challenged.  But  the  only 
attack  by  this  litigation,  up  to  the  time  of 
payment,  was  upon  the  reality  of  the  pled^, 
ana  of  that  there  was  no  question.  Wliile 
doubtless  the  failure  of  Dreyfus,  the  suits 
commenced  against  him  and  the  facts  con- 

207 


a04-800 


SrPRXMB  COUBT  OV  THB  UnITSD  StATB& 


Oct.  Txbm^ 


oerning  Meyer's  and  Dreyfus'  condition,  as 
developed  in  litigation  and  otherwise,  dis- 
closed that  the  property  which  he  had  in 
pledge  had  come  to  him  through  a  devious 
channel,  yet,  until  some  assertion  of  per- 
sonal wrong  was  made  against  him,  he  was 
under  no  obligations  to  let  his  own  paper  go 
to  protest,  and  thereby  tacitly,  at  least, 
admit  that  his  own  conduct  and  good  faith 
were  objects  of  suspicion  and  inquiry. 

We  think  that  the  conclusion  of  the  Cir- 
cuit Court  on  the  question  of  bona  fides  was 
correct,  and  t?ie  decree  is  affirmed. 


1804]      80Crf)Tfi  FONCiJIRE  ET  AGRICOLB  DE8 

^ATS  UNI8,  Plff'  *n  JSrr.. 

V. 

8AM.  H.  MILLIEEK. 

(See  8. 0.  Reporter's  ed.  804-^00.) 

Texas  statute  service  on  foreign  corporation — 
affidavit  for  att<ichment — application  to  set 
aside  judgment — laches, 

I.  Artlole  1S73.  Rev.  Stat,  of  Texas,  as  to  new  tri- 
als, applies  onl7  to  cases  in  which  Judgment  has 
been  rendered  upon  service  of  process  hj  publi- 
cation. 

t.  In  Texas,  service  of  process  against  a  foreign 
corporation  may  be  made  upon  the  local  agent 
rcpt-esenting  it  in  the  countj  in  which  the  suit  is 
brought. 

t.  An  affidavit  for  an  attachment  which  follows 
the  statute,  and  alleges  that  the  defendant  **is 
not  a  resident  corporation,  or  is  a  foreign  corpo- 
ration, or  is  acting  as  such,**  Is  sufficient  to  sus- 
tain the  attachment. 

C  An  application  to  set  aside  a  judgment  made 
nearly  two  years  after  its  rendition  and  more 
than  a  year  after  the  sale  of  land  thereunder, 
where  no  excuse  for  such  delay  Is  shown,  is  too 
late,  especially  where  the  charge  of  wrong-doing 
la  general,  no  distinct  act  being  charged. 

[No.  274.  J 

Submitted  April  6,  1890.   Decided  May  5,  1890. 

Fr  ERROR  to  the  Circuit  Court  of  the 
United  8tate8  for  the  Northern  District  of 
Texas  to  review  a  Judgment  dismissing  an 
application  to  set  aside  certain  iudgments 
and  the  sales  made  thereunder.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  T.  Harteonrt,  for  plaintiff 
in  error : 

A  judicial  sale  will  be  set  aside  for  gross 
inadequacy  of  price,  accompanied  by  fraud, 
or  other  unfairness  in  the  conduct  of  the 
sale. 

Davis  Y.  MeOee,  28  Fed.  Rep.  807 ;  Bunt 
T.  Fisker,  29  Fed.  Rep.  801. 

When  a  plain,  adequate  and  complete 
remedy  may  be  had  at  law,  a  suit  in  equity 
will  not  be  sustained. 

U.  8.  Rev.  8tat.  g  728 ;  Wright  ▼.  Mison, 
68  U.  8.  1  Wall.  16  (17 :  665)  ;  Chittenden  ▼. 
Darden,  2  Woods,  487. 

The  attachment  was  invalid  because  the 
affidavit  was  in  the  disjunctive. 

Bopkins  v.  NiehoU,  22  Tex.  206. 

Where  there  is  no  legal  service  or  appear* 
tnoe,  the  Judgment  is  void. 

SOS 


Win  V.  Kavfman,  26  Tex.  Sup.  884 ;  Gal 
pin  V.  Page,  86  U.  S.  18  Wall.  864  (21 : 
M2)  ;  Pennoyer  v.  A<f ,  96  U.  8.  714  (24 : 
666.) 

An  agent  of  a  foreign  corporation,  upoi> 
whom  service  can  be  made,  must  be  one  act- 
ually appointed. 

Lafayette  Ins.  Co.  v.  French,  69  U.  8.  18- 
How.  404  (15 :  451)  ;  8t.  Clair  v.  Cox,  lOG 
U.  8.  860  (27:  222). 

Mr.  A.  S.  Lathrop*  for  defendant  ii> 
error: 

The  affidavit  states  but  one  ground  of  at- 
tachment and  is  not  inconsistent. 

Dunnenbaum  v.  Sehram,  69  Tex.  281 ;  Qir- 
penter  v.  Pridgen,  40  Tex.  82 ;  Blum  v.  Da- 
vis, 66  Tex.  428 ;  Dtoy&r  v.  Testard,  65  Tex. 
432. 

Service  of  citation  upon  an  agent  of  the 
corporation  is  sufficient. 

A.  Clair  V.  Cox,  106  U.  8.  860  (27 :  222)  ; 
Knott  V.  Southern  L.  Ins.  Co,  2  Woods,  470 ; 
Angerhoefer  v.  Bradstreet  Co.  22  Fed.  Rep. 
805. 

The  Judgment  will  not  be  set  aside  where 
there  is  no  service,  if  there  is  no  defense  to 
the  claim. 

Oerrisk  v.  BurU,  66  Iowa,  682;  Selileicfier 
V.  Markward,  61  Tex.  99 ;  Tilghman  v.  Werk, 
89  Fed.  Rep.  680 ;  Letois  v.  Cocks,  90  U.  8. 
28  Wall.  466  (23:  70). 

If  this  were  a  bill  of  review  in  equity  it 
would  not  be  sustained  at  the  suit  of  a  for- 
eign receiver. 

Thompson  v.  MaasweU,  96  U.  8.  891  (24: 
481). 

Mr.  Justice  Browor  delivered  the  opinion 
of  the  court : 

On  June  8,  1888,  two  judgments  were  ren- 
dered in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas, 
in  favor  of  Sam.  H.  Milliken  and  a^inst 
the  SoclM  Foncidre  et  Agricole  des  £tats 
Unis. 

On  August  7, 1888,  September  4,  1888,  and 
April  1.  1884,  a  large  number  of  lots  and  a 
body  of  lands  were  sold  in  satisfaction  of 
an  execution  issued  on  these  Judgments,  the 
bulk  of  the  property  being  sold  in  1888. 
Thereafter,  and  on  June  6,  1886,  an  appli- 
cation  was  made  bv  the  defend^t,  the  So- 
ci6t^  Fonci^re  et  Agricole  des  Etats  Unis, 
and  Edmond  Moreau  to  set  aside  said  Judg- 
ments and  the  sales  made  thereunder.  To 
this  application  demurrers,  general  and 
special,  were  filed  bv  Milliken,  and  sus- 
tained ;  and  the  application  was  dismissed. 
Tiom  the  order  or  Judgment  of  dismissal 
this  proceeding  in  error  mis  been  prosecuted ; 
and  we  single  inquiry  is,  whether  the  court 
erred  in  denying  the  application.  It  was 
made  under  article  1378,  Revised  Statutes  of 
Texas,  cited  by  counsel :  "  In  cases  in  which 
Judgment  has  been  rendered  on  service  of 
process  by  publication,  where  the  defendant 
has  not  appeared  in  person  or  by  an  attorney 
of  his  own  selection,  a  new  trial  may  b« 
granted  by  the  court  upon  the  application  of 
we  defenoant,  for  good  cause  idiown,  sup- 
ported by  affidavit,  filed  within  two  vears 
after  the  rendition  of  such  Judgment  r  but 
obviously  that  article  does  not  refer  to  a 
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of  this   kind.    It  applies  only  to  cases 

in  which  Judgment  has  oeen  rendered  npon 
fierrioe  of  process  by  publication ;  but  here 
there  was  no  publication,  no  service  of  proc- 
ess attempted  in  that  way.  This  is  the  only 
statutory  provision  referred  to  by  counsel ; 
and  as  that  is  not  applicable,  we  must  as- 
sume that  there  is  no  special  statutory  pro- 
Tision  applicable  to  a  case  of  this  kind. 

In  the  absence  of  the  Statute,  can  a  Judg- 
ment under  which  proi>erty  ha[s  been  levied 
npon  and  sold,  and  which  has  stood  unchal- 
lenged for  nearly  two  years,  be  set  aside 
otherwise  than  through  proceedings  in  equi- 
ty? Certainly  the  ordinary  remedy  is  in 
equity ;  and  that  is  one  of  the  grounds  ef 
demurrer  presented  by  defendant.  But  waiv- 
ing this  question,  is  any  sufficient  reason 
shown  for  setting  aside  the  Judgments? 

It  appears  that  the  plaintiff  in  errpr  is 
a  foreign  corporation  organized  under  the 
laws  of  the  Kepublic  of  France,   and  with 
its  principal  place  of  business  in  Paris ;  and 
organized  with  a  special  reference  to  business 
in  the  State  of  Texas,  as  shown  by  this  state- 
ment from  its  charter:    **This   Society  has 
for  its  object  all  real  estate,  agricultural  and 
commercial  operations  of  every  nature  what- 
soever regarding  the  purchase,  the  acquisi- 
ti<m  in  the  way  of  grants  or  otherwise,  and 
tlie  improvement  as  owners  or  otherwise,  of 
r^oAi     ^^i^  ^^  ^®  State  of  Texas,  America ;  the 
isoo]     execution  of  public  or  private  improvements, 
and  improvements  of  everv  kind  on  the  lands 
worked  by  the  Society ;  the  sale  or  transfer 
of  all   products,   lands  and  other  real   or 
personal  property  belonging  to  the  Society. 
''The   Society  may  also  consolidate  with 
other  companies  and  establishments,  of  same 
or  different  nature,  situated  in  France  or  in 
America,  acquire  all  rights  and  obligations 
of  these  companies,  or  take  an  interest  there- 
in."   It  had  an  agent  in  Texas,  Henry  P.  du 
Del  let,  who  seems  to  have  had  and  exercised 
all  the  powers  of  a  general  agent.    As  such 
agent  he  borrowed  money   from  Milliken ; 
aud  on  July  0,  July  21  and  December  27, 
1S82,  resi>ectively,  executed  notes  on  behalf 
and  in  the  name  of  the  Society  for  the  sums 
borrowed,  and  gave  deeds  of  trust  to  secure 
the  payment  thereof.    These  notes  not  being 
liuiif  on  the   9th  of  January,  1888,  the  first 
suit    was  brouffht;  and   service  of  process 
made  upon  Du  Bel  let,  as  agent.    On  the  16th 
day  of  May,  1888,  and  after  the  commence- 
ment of  the  first  suit,  he  borrowed  more 
money  from  Milliken,  and  gave  a  new  note 
in  the  named  of  the  Society,  upon  which  the 
second  suit  was  brought ;     and,  as  hereto- 
fore stated,  on  June  8,  1888,  Judgments  were 
rendered  in  both  suits.    At  the' commence- 
ment of  the  first  suit,  a  writ  of  attachment 
was  sued  out  and  levied  upon  the  lands  above 
referred  to. 

The  right  of  Du  Bellet  to  borrow  money 
fu  the  name  of  the  Society,  and  to  execute 
the  trust  deeds  is  its  behalf,  is  not  ques- 
tioned. The  claim  is  that  he  hod  no  author- 
ity to  receive  service  of  process  on  behalf  of 
the  company,  and  that  usurious  interest  was 
Includea  in  the  Judgments ;  also  that,  at  the 
time  of  the  commencement  of  the  suits,  the 
Society  had  gone  into  Uquidation  in  France, 
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and  that  Moreau,  the  other  petitioner,  was  the 
duly  appointed  liquidator. 

Tnat  Du  Bellet  was  an  agent,  with  varied 
general  powers, — in  fact  ths  agent  of  the 
Society  in  Texas, — is  dear.  His  authority 
to  borrow  money,  execute  notes  and  trust 
deeds  in  the  name  and  for  the  ben^t  of  the 
Society,  is  conceded.  So  far  as  appears,  he 
accepted  service  of  process  in  each  suit, 
without  question ;  and  after  service  of  proc- 
ess in  the  first  case,  dealt  with  the  plaintiff, 
and  gave  him  the  new  note  out  of  which  the 
second  suit  arose.  Not  only  that,  he  is  the 
party  bv  whom  the  present  application  is 
evidently  controlled,  for  he  verifies  the  ap- 
plication, and  in  it  swears  that  he  is  th< 
agent  of  the  Society. 

Article  1228,  Revised  Statutes  of   Texas 
1879,  provides :    **  In  suits  against  any  incor- 
porated company  or  Joint-stock  association, 
the  citation  may  be  served  on  the  president, 
secretary   or  treasurer  of  such  company  or 
association,  or  upon  the  local  agent  repre- 
senting such  company  or  association  in  the 
county  in  which  suit  is  brought,  or  by  leav- 
ing a  copy  of  the  same  at  the  principal  office 
of  the  company  during  office  hours."    The 
language  is,  "any  incorporated  company,** — 
language  broad  enough  to  include  foreign  as 
well  as  domestic  corporations ;  and  tliat  it 
was  intended  to  include  forei^  corporations 
is  evident  from  prior  legislation,  for  which 
this  is  a  substitute.     Chapter  84,  Laws  1874, 
provided  as  follows:  ^'That  hereafter  anv 
public  or  private  corporation,  including  rail- 
road companies,  created  by  or  under  the  laws 
of  this  State,  or  any  other  State  or  country, 
may  be  sued  in  any  court  in  this  State  hav- 
ing Jurisdiaion  of  the  subject  matter,  and  in 
any  county  where  the  cause  of  action  or  any 
part  thereof  accrued,  or  in  any  county  where 
such  corporation  has  an  agency  or  represen- 
tative, or  in  the  county  in  which  tlie  princi- 
pal office  of  such  corporation  is  situated.  That 
service  of  process  on  any  of  such  corporations 
may  be  had  bv  delivering  a  copy  of  such 
process,  with  the  certified  copy  of  plaintiff's 
petition,  if  any,  to  the  president,  secretary, 
treasurer,  principal  officers  or  the  agent. "  Ar- 
ticle 1228  was  evidently  substituted  for  this 
Act,  which  is  cited  in  the  margin  of  the  Re- 
vised Statutes,  opposite  the  article.    The  Act 
of  1874  expressly  named  corporations  created 
under  the  laws  of  other  States  or  countries, 
as  well  as  those  created  under  the  laws  of 
Texas.    Article  1228,  reducing  the  number 
of  words,  expresses  the  same  meaning  by  the 
words  **  any  incorporated  company. "    It  mat- 
ters not  under  what  law  the  company  is  or- 
ganized, or  where  its  domicil  is,  service  of 
process  may  be  made  upon  the  local  agent 
representing  it  within  the  county  in  which 
the  suit   is  brought.    Angerhorfer  v.  Brad- 
itreet,    22  Fed.   Rep.  305.    In  what  county 
suit  may  be  brought  is  determined  by  other 
sections,  which  need  not  be  cited  here,  as  the 
right  to  sue  in  the  federal  court  is  not  ques- 
tioned.    So,  the  court  having  Jurisdiction  of 
the  cause  of  action,  service  might  be  made 
upon  the  local  agent  representing  the  Society. 
Du  Bellet  was  unqikestionably  such  agent, 
and  service  upon  him  was  sufficient  ts  bring 
the  Society  into  court 


e       [8071 


[308] 


«oa-au 


Sdprbmb  Couht  of  thb  Ukiikd  Ctateb. 


Oct.  Teuii* 


1399] 


(S09] 


Again,  in  the  first  suit  an  attachment  was 
Issued  and  levied  on  the  lands.  Article  152 
of  the  Revised  Statutes  states  twelve  separate 

Sounds  therefor.  The  second  is:  **That 
e  defendant  is  not  a  resident  of  the  8tate 
or  is  a  foreign  corporation,  or  is  acting  as 
such."  The  affidavit  in  this  case,  which  by 
such  article  is  required  as  preliminary  to  the 
issue  of  attachment,  follows  the  very  lan- 
guage of  ^e  Statute,  and  alleges  that  the 
defendant  **  is  not  a  resident  corporation,  or 
is  a  foreign  corporation,  or  is  acting  as 
such."  The  disjunctive  form  of  this  aver- 
ment is  claimed  to  render  it  wholly  invalid, 
and  Hopkins  v.  N%ehol$,  22  Tex.  200.  is  cited 
as  authoritv.  That  case  held  ^'tliat  an  at- 
tachment will  he  (juashed,  if  issued  upon  an 
affidavit  alleging  in  the  disjunctive  Uie  one 
or  the  other  of  two  distinct  causes  for  the 
attachment."  But  that  decision  has  no  ap- 
plication. There  are  no  distinct  causes  for 
an  attachment  stated  in  this  affidavit.  The 
single  cau:e  la  nonresidence,  the  cause  stated 
in  clause  two,  quoted  above;  and  while  the 
language  of  the  affidavit  may  l)e  open  to 
criticism,  vet  its  meaning  is  clear.  It  de- 
scribes onl^  one  cause  &r  attachment,  to 
wit,  nonresidence,  and  was  sufficient  to  sus- 
tain an  attachment.  There  can  be  but  little 
doubt,  therefore,  that  the  court  had  Jurisdic- 
tion of  the  lands  by  attachment,  and  of  the 
defendant  by  service  upon  its  agent. 

With  regard  to  the  question  of  usury. 
The  application  alleges  that  the  usury  up  to 
the  date  of  the  judgment  amounted  to  |l,- 
170.08;  it  also  alleges  that  the  ten  per  cent 
attorney's  fee,  provided  in  the  notes,  was 
simply  a  cover  for  usurious  interest,  and 
the  amount  thereof,  in  fact,  taken  and  re- 
ceived by  Milliken.  Assuming  all  this  to 
be  true,  as  It  must  be  upon  demurrer,  the 
fact  remains  that  the  defendant  waited  two 
years,  lacking  two  days,  and  until  more  than 
a  vear  after  all  the  sales  had  been  made, 
before  challenging  the  validity  of  the  pro- 
ceedings. No  excuse  for  this  delay  is  shown. 
Obviously,  the  defendant  was  proceeding 
under  the  Statute,  which  we  have  seen  has 
no  application;  and  independently  of  the 
Statute,  its  delay  unexcused  is  fatal.  For, 
conceding  the  large  amount  of  the  Judgment 
to  be  Just,  it  attacks  only  an  inconsiderable 
portion.  Its  agent  beinff  served  with  proc- 
ess, it  is  charged  witn  knowledge,  and 
some  excuse  for  its  Ions  delay  must  m  shown 
before  the  court  would  be  Justified  insetting 
aside  the  Judgment.  The  same  observation 
may  be  made  In  reference  to  the  matter  of 
the  sales;  and,  in  addition,  it  must  be 
noticed  that  no  distinct  act  of  wrong  is 
charged.  The  allegation  is,  **  that  the  said 
Sam  H.  Milliken,  by  his  management,  pre- 
vented fair  competition,  and  discouraged  and 
prevented  other  bidders,  so  that  he  could 
obtain  the  purchase  of  all  of  said  property." 
No  specific  act  of  wrong-doing  appears  in 
this  aTerment,  and  no  fact  is  staUkl  from 
which  the  court  can  deduce  misconduct 
With  reference  to  the  allegation,  **  that  the 
Socie^  was  in  liquidation,  and  had  been 
placea  by  the  French  court  in  charge  of 
Idmond  Moreao,  aa  liquidator  "  it  is  enough 
to  say  thai  that  fact   would  not   prevent 


Milliken  from  establishing  his  claim  by  suit 
in  the  courts  of  Texas  against  the  corpo- 
ration,  and  subjecting  its  property  to  th* 
satisfaction  thereof. 

So,  in  conclusion,  waiving  any  question 
of  tlie  form  in  which  this  application  waa 
presented,  there  was  no  error  in  deuving  it. 

And  Vie  judgment  of  the  Circuit  Court  is 
c^rmed. 

HENRY  K.   WILLARD,   Adm'r.,   Plf,  ii¥ 

hh-r.^ 

MARY  L.  C.  WOOD.  Ex'rx. 

(See  S.  C  Keporter^  ed.  aon>8]|.) 

Lex  fori — 9uit  to  enforce  jmyment  of  mortgnfj^ 
OMumed  by  gi-antee — law  of  District  of  ( W- 
umbia — remedy  in  equity — New  York   Ittw — 
effect  of  payments — agreed  statement — U$nitn- 
tion. 

1.  Tbc  lex  fori  eovcms  as  to  the  form  of  remedy^ 
whether  It  must  be  in  covenaot  ^jr  assumpsit,  at 
law  or  in  equity. 

S.  A  tnlt  against  the  grantee  of  a  mortira^or  to> 
enforce  the  payment  of  the  mortTojiru  debt 
which  behar,  in  bis  deed,  a<>8umo(l  to  |4iy,  broiiglifc 
Id  the  Di8tri<*t  of  Coiumbiii,  is  guvemod  by  it» 
law,  aa  to  the  form  and  nature  of  the  reme<ly« 
although  the  deed  and  mortgage  \Tere  made  iA 
New  Yoric  and  the  laud  is  situated  there. 

8.  By  the  law  of  the  District  of  Oolumliia,sucl» 
agreement  of  the  grantee,  in  his  deed,  to  at«uin» 
and  pay  the  mortgage,  is  one  made  with  th» 
grantor  only,  and  the  mortgagee  oannot  suo 
there  upon  it  at  law,  but  his  only  remedy  against 
the  grantee  Is  by  suit  in  equity,— aithoii>rH  in. 
New  York  he  can  maintain  such  suit  either  in. 
equity  or  at  law. 

L  Payments  made  by  the  grantee  pursuant  to  hl» 
contract  with  the  mortgagor  and  accepted  by 
the  mortgagee,  on  account  of  the  mortgage  debt,, 
do  not  create,  or  warrant  to  be  inferred,  a  new 
contract  between  the  grantee  and  the  mortgngoew. 

6w  In  the  Supreme  Court  of  the  District  of  Colum* 
bia,  as  in  the  circuit  courts  of  the  United  States^ 
equitat>le  relief  oannoS  be  granted  in  an  action 
at  law. 

e.  A  statement  of  facts  agreed  by  the  parties,  or 
a  ease  stated,  in  an  action  at  law,  waives  all  quea> 
tlons  of  pleading,  or  of  form  of  action,  which 
may  be  cured  by  ameudment;  but  does  not  en- 
able a  court  of  hiw  to  assume  the  Jurisdiouoo  of 
a  court  of  equity. 

7.  If  the  grantee's  liat^iUty  Is  In  assumpsit  only.  It 
Is  barred  by  the  Statute  of  Limitations  of  tli» 
District  of  Columbia  in  three  yean. 

[No.  286.] 

Argued  AprU  MM,  laOO,    Decided  May  S,  1890. 

Nora.—Lex  loot  and  lex  fori  as  to  interuretatUm^ 
vdUdUy  of^  and  de/enses  Co,  eontraets.  See  note  to 
Slacum  ▼.  Pomery,8:  2Q6;  also  note  to  Dell  ▼.  Bruen» 
11:80. 

THUS  to  land  gooemsd  by  lex  loot  rei  sitos.  8e» 
note  to  Clark  ▼.  Graham,  (k  884;  also  note  to  Darby 
T.  Mayer,  6:  887. 

Ail  Co  lex  loci  In  (NiCrflmtfon  of  assets  of  deceased: 
also  of  dom[x^  of  testator  <m  Co  vaUdUy  of  ioi{/.-«c>e- 
noCs  to  Smith  t.  Union  Dank  of  Georgetown,  S: 
Sis. 

Lex  fori  ifovoms  In  rsspeet  to  Statute  of  Limtta'- 
turns.   See  note  toTownsend  t.  Jcroison,  18:  19C 

Assumption  of  mortQOoe  by  purehaur  of  jprem  ises:^ 
what  eonslUutss;  egeci  of;  oonveyanee  suldect  (»> 
morttfOffs.   See  note  to  EUioU  t.  Saokett  **7;  67^. 
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IX  ERROR  to  the  Supreme  Court  of  the 
District  of  Columbia,  to  review  a  judg- 
ment in  faror  of  defendant,  in  an  action  at 
law  by  the  administrator  of  the  assignee  of 
m  mortgage  against  the  executrix  of  the  pur- 
chaser  of  the  equity  of  redemption,  to  recover 
upon  a  clause  m  a  deed  by  which  the  grantee 
assumed  and  covenanted  to  pay  the  mortgage. 
Jljfirmed. 
Opinion  below,  4  Hackey,  588i. 

Statement  by  Mr,  JtuHee  Qvm^ 

This  was  an  action  at  law  by  we  adminis- 
trator of  the  assignee  of  a  mortfaee  against 
the  executrix  of  a  purchaser  of  the  equl^ 
of  redemption  to  recover  so  much  ox  the 
mortgage  debt  as  remained  unsatisfied  after 
a  foreclosure  sale.  The  declaration  set  forth 
the  substance  of  the  facts  afterwards  agreed 
br  the  parties.  The  defendant  pleaded :  Ist 
lliat  the  testator  was  never  indebted  as  al- 
leged; 2d.  The  Statute  of  Limitations  of 
three  years.  The  plaintiff  Joined  issue  on 
both  pleas.  The  case  was  heard  in  the  8u- 
prvmc  Court  of  the  District  of  Columbia  in 
rrciicral  term  upon  an  agreed  statement  of 
liicts,  in  substance  as  follows : 

On  July  7,  1868,  at  Brooklyn  In  the  State 
of  New  York,  Martin  Dixon  executed  and 
del  i  vcred  to  Charles  Christmas  a  bond  for  the 
payment  of  $14,000  In. five  years,  wiUi  in- 
tcivst,  and  a  mortgage  of  land  in  Brooklyn 
tu  secure  the  payment  of  the  bond. 

On  July  19.  18G9,  at  Brooklyn,  Dixon,  by 
deed  beginning  with  the  words  "This  inden- 
ture," but  otherwise  in  the  form  of  a  deed 
poll,  and  signed  and  sealed  by  him  only,  in 
consideration  of  $17,000  to  him  paid,  con- 
veyed the  Innd  in  fee  to  William  W.  W. 
Wood,  "subject,  however,  to  the  mortgage* 
aforesaid,  "which  said  mortgage,  wi£  the 
Intereat  due  nnd  to  grow  due  thereon,  the 
party  of  the  second  part  hereby  assumes  and 
covenants  to  pay,  satisfy  and  discharge,  the 
amount  thereof  forming  a  part  of  the  con- 
sideration herein  expressed  and  having  been 
deducted  therefrom. " 

Wood  Immediately  entered  upon  and  took 
possession  of  the  Innd,  aud  afterwards  made 
two  payments  of  $2,000  each,  one  In  1878  and 
the  other  on  February  16,  1874,  on  account 
of  the  principal  of  the  mortgage  debt,  and 
Bll]  also  regularly  paid  the  interest  thereon  until 
March  14,  1874,  when  he  conveyed  the  land 
to  one  Bryan,  by  a  deed  in  which  it  was  re- 
cited that  the  lialanoe  due  on  the  mortgage 
debt  formed  a  part  of  the  consideration  and 
was  dfxlucted  from  the  purchase  money,  and 
by  the  terms  of  which  Bryan  assumed  and 
agreed  to  pay  that  balance.  Wood  made  no 
ower  payment  on  the  mortgage  debt. 

The  bond  and  mortgage  were  dulv  assigned 
to  Frederick  L.  Christmas  and  held  by  nim 
ontil  his  death  In  1876,  after  which,  upon 
proceedings  commenced  In  a  court  of  com- 
petent Judsdiction  in  New  York  by  his  ad- 
ministrator, appointed  In  that  State,  for  the 
foreclosure  ox  the  mortgage,  a  decree  was 
made  for  the  sale  of  the  land,  and  on  De- 
cember 10,  1877,  after  due  notice  to  Wood, 
the  land  was  duly  sold;  and  on  January  6, 
1878»  the  net  amount  of  the  proceeds,  being 
tbe  sum  of  $4,566.61,   was  applied  to  the 


payment  of  the  mortgage  debt ;  and  on  Apr!  1 
18,  1879,  an  order  was  made  by  a  court  of 
competent  Jurisdiction  In  that  State,  giving 
leave  to  said  administrator  to  sue  either 
Wood  or  Bryan  for  the  deficiency  of  $6, 865. 68. 

The  plaintiff  on  October  25,  1880,  took  out 
ancillary  letters  of  administration  on  Uie  es- 
tate of  Frederick  L.  Christmas  in  the  proper 
court  of  the  District  of  Columbia;  and  oo> 
December  80,  1884,  brought  this  action 
against  Wood's  executrix,  after  demand  and* 
refusal  of  payment,  to  recover  the  sum  re- 
maining due  upon  the  mortgage  debt. 

The  statement  of  facts  concluded  as  fol- 
lows :  "  It  is  furtiier  sti|)ulated  that  If  upon* 
the  said  facts  the  plaintiff  is  entitled  to  re- 
cover, then  and  in  that  case  he  is  entitled  to* 
Judgment  against  the  defendant  for  the  said 
sum  of  $6,865.68,  beinff  the  balance  remain- 
ing due  after  the  application  thereto  of  the- 
net  proceeds  of  said  sale,  tofi;ether  with  in- 
terest on  said  balance  from  the  said  5th  day 
of  January,  1878,  assets  In  the  hands  of  the 
said  executrix  (the  present  defendant)  suffi- 
cient to  pay  all  debts  of  said  estate  being 
hereby  confessed;  otherwise.  Judgment  for 
said  defendant." 

The  court  gave  Judgment  for  the  defendant. 
4  Mackey,  (£B8.    The  plaintiff  sued  out  thia 
writ  of  error. 

Mestri.  Enoch  Totten  and  BUpKm  ChndU, 
toTp\tkintifi  in  error : 

This  is  a  New  York  contract  and  should  be 
governed  and  construed  according  to  the  lawa 
of  New  York.  The  parties  all  resided  in 
New  York,  the  contract  was  made  there,  the 
mortgaged  property  was  situated  there,  the 
contract  was  to  be  performed  and  the  money 
was  payable  there. 

The  rules  of  the  State  in  which  land  is  sit- 
uated govern  its  descent,  alienation  and 
transfer,  and  the  effect  and  construction  of 
conveyances  of  it. 

MeOoan  v.  Scala,  76  U.  8.  9  Wall.  27  (19: 
646)  ;  Orvis  v.  PaweU,  98 U.  S.  176  (25:  288)  •,. 
BrtTU  V.  Ilartfard  F,  Im,  Co,  96  U.  8.  62T 
(24  :  858)  ;  Pntehard  v.  JVbrfcm,  106  U.  8.  12» 
(27 :  105)  ;  Canada  JScnUhem  R  Co.  v.  Qeb- 
hard,  109  U.  S.  527  (27 :  1020)  ;  Dmniek  v. 
CerUralR.  Co,  of  N,  J,  103 U.  S.  11  (26:  489). 

By  the  law  of  New  York,  a  purchaser  of 
mortgaged  real  estate  who  accepts  a  deed 
thereof,  by  the  terms  of  which  he  assumes, 
covenants  and  agrees  to  pay  the  mortgage  as* 
a  part  of  the  purchase  money,  is  liable  for 
the  amount  of  the  incumbrance,  and  his  lia- 
bility is  the  same  whether  he  actually  sign» 
and  seals  the  deed  or  not.  He  is  bound  by 
the  covenants  in  the  instrument,  and  an  ac- 
tion at  law  may  be  maintained  on  the  con- 
tract by  the  mortgagee. 

Trotter  v.  Iluijhes,  12  N.  Y.  74 ;  Burr  v. 
Beers,  24  N.  Y.  178;  Thorp  v.  Keokuk  Coal 
Co,  48  N.  Y.  257 ;  Hand  v.  Ken,nedy,  88  N. 
Y.  149 ;  AUantie  Dock  Co,  v.  LeaviU,  54  N. 
Y.  85;  Vrooman  v.  Turner,  69  N.  Y.  280p 
Bowen  t.  Beek,  94  N.  Y.  86. 

At  the  common  law  the  grantee  in  a  deed 
of  the  kind  in  question  here,  who  accepte<l 
the  deed  and  took  possession  under  It,  was 
bound  by  the  covenants  contained  therein, 
precisely  as  if  he  had  signed  and  sealed  it. 
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and  the  rule  of  the  common  law  is  in  force 
in  the  District  of  Columbia. 

1  Saunders,  PI.  and  £y.  476 ;  1  ChiUy,  PI. 
119;  Ewre  ▼.  Strickland,  Cro.  Jac.  240;  Bret 
V.  Cumberland,  Cro.  Jac.  899,  522;  Coke, 
Litt.  281  a;  Hurst  v.  Bodney,  1  Wash.  C.  C. 
375 ;  Finley  t.  Simpaon,  22  N.  J.  L.  811 ; 
Jioee  T.  rotdtan,  2  Bam.  A  Ad.  822 ;  Vernon 
V.  Jefferys,  2  Stranee,  1146;  Hutchinson  ▼. 
Chicago  A  N.  W,  R  Co,  87  Wis.  582 ;  Hub- 
lard  Y.  MaUhaU,  50  Wis.  827 ;  Hawkins  ▼. 
JSfterman,  8  Car.  &  P.  459 ;  Staines  v.  Morris, 
1  Ves.  &  B.  14 ;  Wilkins  v.  Fry,  1  Meriv.  265 ; 
Finch,  Book  of  the  Law,  109 ;  Crauford  ▼. 
Edu>ards,  88  Mich.  854 ;  Unger  ▼.  Smith,  44 
Mich.  22 ;  Sehmucker  ▼.  Sibert,  18  Ean.  104 ; 
PaUhin  V.  Smft,  21  Vt.  298 ;  Huyler  v.  At- 
wood,  26  N.  J.  £q.  504 ;  AHanUe  bock  Co,  v. 
Leavitt,  54  N.  Y.  85. 

If,  notwithstanding  the  common  law,  an 
ink  scrawl  or  an  impression  on  paper  is 
valid,  why  is  not  the  acceptance  of  a  deed 
and  receiving  the  benefits  of  it  the  equivalent 

PiUow  v.  Boberts,  54  U.  8.  18  How.  472  (14 : 
228)  ;  Thrasher  v.  Boerhart,  8  Gill  &  J.  234 ; 
Warren  v.  Lynch,  5  Johns.  289 ;  Meredith  v. 
Hinsdale,  2  Caines,  862;  Adam  v.  Kerr,  1 
Bos.  &  P.  860 ;  StaU  v.  Buchanan,  5  Har.  & 
J.  855. 

The  plea  of  the  defendant  of  the  Statute  of 
Limitations  constitutes  no  defense. 

Eilty,  Laws  Md.  chap.  28,  S  6 ;  Thompson, 
Dig.  287,  289. 

The  form  of  the  action  is  immaterial. 

Chemung  Canai  Bank  v.  Lowery,  93  U.  8. 
73  (23 :  806)  ;  Locke  v.  Homer,  181  Mass.  102. 

Where  the  subject  matter  of  a  suit  belongs 
to  the  class  over  which  a  court  of  equity  has 
jurisdiction,  the  objection  that  the  complain- 
ant has  an  adequate  remedy  at  law,  not  made 
until  the  hearing  in  the  appellate  tribunal, 

ia   \jnQ   l&te 

Beynes  v.  Dumoni,  180  U.  8.  854  (82 :  934)  ; 
Dundee  Mortgage  dk  T,  L  Co,  v.  Hughes,  124 
U.  8.  157  (81 :  857)  ;  Bx  parte  Spies,  128  U. 
S.  181  (81 :  80)  ;  Mays  ▼.  FHtton,  87  U.  8. 
20  Wall.  414  ^:  889)  ;  Crori>y  v.  Buchanan, 
DO  U.  8.  28  Wall.  420  (28:  188)  ;  Smith  ▼. 
Elder,  8  Johns.  113. 

Messrs,  John  Sidney  Webb  and  W,  B, 
^  H,  B  Webb,  for  defendant  in  error : 

This  court  is  not  bound  by  the  New  York 
<lecisions.  The  decision  of  the  points  in- 
volved turns  upon  the  general  principles  and 
doctrines  of  commercial  jurisprudence. 

Swift  V.  7)/son,  41  U.  8.  16  Pet.  1  (10: 
«65). 

Federal  courts  are  not  bound  by  the  decis- 
ions of  the  state  courts  upon  questions  of 
•commercial  law. 

Gates  V.  First  Nat,  Bank,  100  U.  8.  246 
(25 :  583)  ;  Carpenter  v.  Protidenee  Washing- 
ion  Ins,  Co,  41  U.  8.  16  Pet.  495  (10 :  1044)  ; 
Watson  T.  Tarpley,  59  U.  8.  18  How.  517  (15 : 
.609)  ;  Venice  t.  Murdock,  92  U.  8.  494  (28 : 
588)  ;  Myrick  t.  Michigan  Cent,  R  Co.  107 
U.  8.  102  (27 :  C25)  ;  Gloucester  Ins,  Co.  ▼. 
Toungor,  2  Curt  888. 

The  mortgagee  could  not  sue  at  law. 

Oragin  y,  LoveU,  109  U.  8.  194  (27:  908). 

In  equity,  as  at  law,  the  contract  of  the 
t^urchAMT  to  pay  the  mortgage  creates  no  di- 

2U 


rect  obligation  of  the  purchaser  to  the  mort* 
gagee. 

Parsons  y.  Freeman,  2  P.  Wms.  664.  note. 
Ambler,  115 ;  Earl  of  Oxford  v.  Lady  Rodney, 
14  Ves.  Jr.  417,  424 ;  Re  Empress  Engineering 
Co.  L.  R  16  Ch.  Div.  125 ;  Qandy  v.  Qandy, 
L.  R.  80  Ch.  Div.  57,  67 ;  Coffin  v.  Adaiiu, 
181  Mass.  188. 

An  action  at  law  upon  a  stipulation  in  a 
deed  by  which  the  grantee  assumes  and  agrees 
to  pay  a  previous  debt  of  the  grantor,  secured 
by  mortgage  of  the  granted  premises,  can  be 
brought  in  the  name  of  the  grantor  only. 

Mmen  v.  Whivple,  1  Gray,  817 ;  Prentice 
V.  BrimhaU,  128  Mass.  291 ;  Pettee  v.  Pcppard, 
120  Mass.  522 ;  Meech  v.  Ensign,  49  Conn.  191 ; 
Osborne  v.  CabeU,  77  Va.  462;  Biddel  v.  Brie- 
eolara,  64  Cal.  854 ;  Crowed  v.  St.  Barnabas 
Hospital,  27  N.  J.  Eq.  650 ;  Culver  V.  Badger, 
29  N,  J.  Eq.  74 ;  Moore's  App.  88  Pa.  450 ; 
Higman  v.  Stewart,  38  Mich.  513 ;  Booth  v. 
Conn.  Mut.  L,  Ins,  Co,  43  Mich.  299 ;  Uuger 
Y.  Smith,  44  Mich.  22 ;  Hicks  v.  McOarry,  38 
Mich.  667 ;  George  v.  Andrews,  60  Md.  26 ; 
Chitty.  PI.  8,  4;  1  Saunders.  PI.  and  Ev. 
890;  1  Walford,  Parties,  11;  Berkeley  v. 
Hardy,  5  Bam.  &  C.  855 ;  MetcaJtfe  v.  Byercft, 

6  Maule  &  S.  75 ;  Barford  v.  Stuckey,  2  Brdd. 
<&  B.  333 ;  Southampton  v.  Brown,  6  Bam.  & 
C.  718 ;  Pigott  v.  ITumpson,  8  Bos.  &  P.  147 ; 
OJIy  V.  Warde,  1  Lev.  235 ;  Button  v.  Poole, 
2  Lev.  210 ;  TweddU  y.  Atkinson,  1  Best  A 
8.  398. 

The  benefit  of  the  third  person,  to  entitle 
him  to  sue,  must  have  been  the  principal  ob- 
ject of  the  contracting  parties ;  it  is  not  suf- 
ficient that  it  may  incidentally  benefit  him. 

Felton  V.  Dickinson,  10  Mass.  287 ;  Farley 
v.  Cleveland,  4  Cow.  432 ;  Oamsey  v.  Rogers, 
47  N.  y.  238;  Merrm  v.  Green,  55  N.  Y. 
270;  Vrooman  y.  Turner,  69  N.  T.  283; 
Simeon  v.  Brown,  68  N.  Y.  861;  Treat  v. 
Stanton,  14  Conn.  445 ;  Meech  v.  Ensign,  49 
Conn.  191 :  Hendrick  v.  Lindsay,  93  U.  8. 
147  (23 :  856) . 

The  mortgagee  has  a  right  of  action  against 
the  grantee  under  such  ofeed  in  equity. 

J^Uer  V.  Aahford,  138  U.  8.  610  (33:  667). 

The  question  of  the  form  of  action  or  the 
remedy  to  be  pursued  in  any  given  case  de- 
pends solely  upon  the  law  of  the  forum  where 
the  case  is  brought  and  not  upon  the  law  or 
usage  of  the  place  where  the  contract  it 
made. 

Pritchard  t.  Norton,  106  U.  8.  129  (27: 
105)  ;  Trasher  v.  Everhart,  8  Gill  &  J.  234 ; 
Bank  of  U,  8,  v.  DonnaUy,  88  U.  8.  8  Pet. 
371  (8 :  978)  ;  Andrews  v.  Herriot,  4  Cow. 
508,  noU;  Le  Boy  v.  Beard,  49  U.  8.  8  How. 
464  (12 :  1158)  ;  Douglas  y,  Oldham,  6  N.  H. 
150. 

Though  the  grantee  enter  into  possession, 
vet  if  he  does  not  execute  the  deed,  he  must 
be  sued  on  his  parol  contract,  and  not  upon 
the  covenants  contained  in  the  deed. 

1  Chitty,  PI.  104,  note  1.  118,  119 ;  8  Rob. 
Prac.  862.  863.  898,  438 ;  Stabler  ▼.  Cowman, 

7  Gill  &  J.  286;  Howard  y.  Bameay,  7  Har. 
&  J.  114 ;  Western  Maryland  R  Co,  v.  Or- 
endorft,  37  Md.  834,  885 ;  Hinsdale  v.  Humph- 
rey, 15  Conn.  431 ;  Fi>ster  v.  Atwater,  42 
Conn.  244:  Johnson  v.  Muzty,  45  Vt.  420; 
Maule  Y.  Weaver,  7  Pa.  829 ;  Taylor  v.  Glaser, 
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T.  jflpmMrv 7  Ohio  (pt.  9)  149;  Amm  t. 
Judd,  6  WU.  85;  Bitiiap  ▼.  Ihuglam,  26 
*  Wis.  106;  G^MiiONi  ▼.  GW^H,  9  ^Uss.  518; 
€t««aii  T.  Letmard,  18  Pick.  516;  ifii^9n<  t. 
ROe^,  1  M«t.  181 ;  Pik$  ▼.  J^vimh  7  Oiuh. 
138;  ifetMff  ▼.  JGSU,  8  Met.  181;  ArisA  t. 
Wkiims^,  8  Onj,  616 ;  Mains  ▼.  OumtUm,  08 
Maat.  817;  iforl^ii  t.  DKnan,  128  Mass.  515; 
Cbrrvl  ▼.  ^fi0«fi,  02  U.  S.  514  (28:  780)  ; 
Oak  ▼.  moDon,  6  Cow.  446 ;  Andrews  t.  Eir- 
rid,  4  Cow.  608;  L$  Bay  t.  J^iti,  40  U.  S. 
8  How.  461  (12 :  1151)  ;  BroadJuad  r.  Naye», 
0  Mo.  56. 

The  Uw  of  Bogland  is  that  covenaDt  will 
not  lie  OB  an  unsealed  instrument. 

Brawn  t.  MeFa^rran,  5  Irish  L.  R.  212; 
Lock  ▼.  Wright,  8Mod.  40;  Burnett  y.  Lynch, 
5  Bam.  &  C.  602 ;  Waif ord,  Parties,  18.  10 ; 
Piatt.  Cot.  12;  Abbott.  Shipping  (8th  ed.) 
242;  Mannn  t.  Pike,  14  C.  B.  478;  Ifarth- 
amptan  6a$UgM  Oa,  T.  FameU,  16  C.  B. 
680. 

This  court  seems  to  hold  that  the  mortga* 
gee  could  not  sue  upon  such  an  instrument. 

Eendriek  t.  Lindaaty,  08  U.  a  140  (28: 
857). 

Mr,  JutUce  Chrmj  delivered  the  opinion 
of  the  court : 

This  action  is  brought  bj  a  mortgagee 
against  the  executrix  of  the  grantee  named 
in,  and  who  has  accepted,  a  deed  executed 
bj  the  mortgagor  only,  expressed  to  be 
^tnbiect  to  the  mortgage."  and  bj  the  terms 
of  wnich  the  grantee  "assumes  and  covenants 
to  pay,  satisfy  and  discharge**  the  mortgage 
debt.  After  issue  loined  oa  the  pleas  of 
Dorer  indebted  and  the  Statute  of  Limitations 
of  three  years,  the  case  was  submitted,  and 
Judgraent  rendered  for  the  defendant,  upon 
an  agreed  statement  of  facts. 

By  the  Statute  of  Limitations  of  Maryland 
of  1716,  chap.  28,  §§  2.  6.  in  force  in  the 
District  of  Columbia,  all  actions  on  simple 
contracts  must  be  brought  within  tluee  years, 
and  actions  on  specialties  may  be  brought 
within  twelve  years  after  the  cause  of  action 
aecrues.    1  Kilty's  Statutes. 

The  decisions  of  the  courts  of  New  York, 
though  proceeding  upon  various  and  not  al- 
ways consistent  reasons,  clearly  show  that. 
by  the  law  of  that  State  (in  which  the  land 
is  situated  and  the  bond  and  mortgage,  as 
well  as  the  subsequent  deed  from  the  mort- 
gagor, were  executed  and  delivered)  the 
mortgagee  is  entitled  to  maintain  a  suit, 
either  in  equity  or  at  law,  against  the  grantee 
of  the  mortgagor  to  enforce  the  payment  of 
the  mortgage  debt.  HaUey  v.  Beed,  0  Paige, 
446 ;  Kiny  v.  Whitely,  10  Paige.  465 ;  Blyer 
V.  MmhoUand,  2  Sandf .  Ch.  478 ;  Tratter  v. 
Huffhrn,  12  N.  Y.  74;  Bmr  v.  Beer$,  24  N. 
Y.  178;  CampbOl  v.  Bnith,  71  N.  Y.  26; 
Pardm  v.  7¥eat,  82  N.  Y.  886;  Band  v. 
Kmmedv,  88  N.  Y.  140;  Bawen  ▼.  Beck,  04 
IC.  Y.  86. 

Assuming  that  the  mortgagee  has  acquired 
1»r  the  law  af  New  York  a  right  to  enforce 
[313]  such  an  agreement  against  a  grantee  of  the 
Bovtgagor,  the  form  of  his  remedy,  whether 
it  must  be  in  covenant  or  in  assumpsit,  nt 
law  cr  in  equity,  is  governed  by  the  mfari. 


the  law  of  the  District  of  Columbia,  where 
the  action  was  brought.    Dixon  ▼.  BamMoy, 

7  U.  8.  8  Cranch,  810,  824  JO :  468.  454]  : 
UniUd  8UUe$  Bank  ▼.  Bannam,  88  U.  S.  8 
Pet.  861  [8:  074]  ;  WOeox  v.  Hunt,  88  U.  a 
18  Pet.  m  [10:  200] ;  LeBay  ▼.  Beard,  40 
U.  8.  8  How.  461  [12 :  1151]  ;  Pritchaird  ▼. 
Norton,  106  U.  8.  124,  180,  188  [27:  104, 
106.  1(W]. 

Much  af  the  argument  at  the  bar  was  da* 
voted  to  the  question,  whether  an  agreement 
of  the  grantee,  in  a  deed  signed  and  sealed 
bv  the  grantor  only,  is,  as  has  been  held  in 
New  Jersey  and  New  York,  in  the  nature  of 
a  covenant  under  seal.  wad.  consequently  a 
specialty  (Finley  ▼.  Ampean,  22  N.  J.  L. 
811 ;  Orau>eU  v.  St,  Bamabae  Eaepital,  27  N. 
J.  £q.  660,  652 ;  Atlantic  Back  Oa.  ▼.  Leavitt, 
54  N.  Y.  86:  Bawen  v.  Beck,  04  N.  Y.  86) ; 
or,  as  held  in  other  States,  in  the  nature  of 
an  assumpsit  or  implied  contract,  arising 
from  the  acceptance  of  the  deed,  and  conse- 

?uently  a  simple  contract  Lacks  ▼.  Homer, 
dl  Mass.  08.  102;  Foster  v.  Atwater,  42 
Conn.  244 :  Johnsan  v.  Mwuty,  46  Vt.  410 ; 
Maids  V.  Weaver,  7  Pa.  820 ;  Backing  County 
Trustees  ▼.  Bpeneer,  7  Ohio  (pt.  2)  140. 

But  we  do  not  find  it  necessary  to  pass  upon 
that  question,  since,  by  the  law  of  the  Dis- 
trict of  Columbia,  whether  the  agreement  of 
the  grantee  is  or  is  not  consider^  as  under 
seal,  it  is  an  agreement  made  with  the  grantor 
only,  and  creates  no  direct  obligation  to  the 
mortgagee,  upon  which  the  latter  can  sue  at 
law. 

If  the  agreement  of  the  grantee  is  con- 
sidered as  under  seal,  by  reason  of  the  deed 
being  sealed  by  the  grantor,  it  falls  within 
the  settled  rule  of  the  common  law.  in  force 
in  the  District  of  Columbia,  that  no  one  can 
maintain  an  action  at  law  on  a  contract  under 
seal  to  which  he  is  not  a  party.  Hendrick 
V.  Lindsay,  08  U.  S.  148,  140  [28 :  865,  8571 ; 
8tnithami>tan  ▼.  Brown,  6  Barn.  A  C.  718; 
OhesteH&ld  db  M,  8,  OoUiery  Go.  ▼.  Hawkins, 

8  Hurl.  &  C.  677 ;  Northampton  ▼.  ElweU,  4 
Gray,  81 ;  OraweU  v.  8t,  Barnabas  Hospital, 
27  N.  J.  Eq.  650.  658. 

If  the  agreement  of  the  grantee  is  con- 
sidered as  in  the  nature  of  assumpsit,  implied 
from  his  acceptance  of  the  deed,  still,  being 
made  with  tne  grantor  only  and  for  bis 
benefit,  upon  a  consideration  moving  from 
him  alone,  there  being  no  privity  of  contract 
between  the  grantee  and  tne  mortgagee,  and 
the  latter  not  having  known  of  or  assented 
to  the  agreement  at  the  time  it  was  made, 
nor  having  since  done  or  omitted  any  act  on 
the  faith  of  it.  it  follows  that,  by  the  law 
as  declared  by  this  court,  and  prevailing  in 
the  District  of  Columbia,  the  mortgagee 
cannot  maintain  an  action  i^  law  against  the 
grantee.  KeUer  v.  Ashford,  188  u:  S.  610. 
620-622  [88 :  667.  672],  and  Second  Nat.  Bank 
V.  Orand  Lodge,  08  U.  8.  128  [26:  75].  there 
cit^.  The  payments  made  by  the  grantee, 
and  accepted  by  the  mortgagee,  on  account 
of  the  mortgage  debt,  were  made  pursuant  to 
the  ffrantee  s  contract  with  the  mortgagor, 
and  did  not  create,  or  warrant  to  be  inferred, 
a  new  'contract  between  the  grantee  and  the 
mortgagee.  Morever.  if  the  grantee's  lia- 
bility was  in  assumpsit  only,  H  was.  in  any 
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Tiew  of  the«ca8e,  baired  by  the  Statute  of 
Limitations  In  three  years. 
'  In  the  District  of  Columbia,  the  only 
remedy  of  the  mortgagee  against  the  grantee 
was,  as  adjudged  upon  great  consideration 
In  Keller  v.  Ashford,  above  cited,  by  bill  in 
equity,  in  which  he  might  avail  himself  of 
the  right  of  the  mortgagor  a^inst  his  fprfmtee, 
because  in  equity  a  creditor  is  entitled  to 
avail  himself  of  a  security  which  his  debtor 
holds  from  a  third  person  for  the  payment 
of  the  debt. 

In  the  Supreme  Court  of  the  District  of 
Columbia,  as  in  the  circuit  courts  of  the 
United  States,  the  Jurisdiction  in  equity  is 
distinct  from  the  jurisdiction  at  law,  and 
equitable  relief  cannot  be  granted  in  an  ac- 
tion at  law.  Rev.  Stat.  D.  C.  §§  760,  800 ; 
Fenn  t.  Holme,  62  U.  8.  21  How.  481  [16  : 
198]. 

A  statement  of  facts  agreed  by  the  parties, 
or,  technically  speaking,  a  case  stated,  in 
an  action  at  law,  doubtless  waives  all  ques- 
tions of  pleading,  or  of  form  of  action, 
which  might  have  been  cured  by  amendment ; 
but  it  cannot  enable  a  court  of  law  to  assume 
the  jurisdiction  of  a  court  of  equity.  JSeud- 
4er  v.  WoTBter,  11  Cush.  578 ;  McRae  v.  Locke, 
114  Mass.  96;  WeU  Boxbury  y.  Minot,  114 
Mass.  546. 

For  these  reasons,  this  action  cannot  be 
maintained,  and  the  judgment  for  the  dtfend- 
mtU  muMt  be  affirmed. 


£310]  HERMAN  ROT£R,  Plff,  mi  Brr., 

THE  8CHULTZ  BELTING  CO. 

(Bee  S.  G.  Reporter^  ed.  nS-dSK.) 

Patent  eaeee—quettiom  for  the  jury—poteer  ef 
court, 

L  The  queetiODS,  whether  a  patented  Invention  Is 
one  of  a  primary  obaraoter,and  whether  the  pat- 
ent It  a  pioneer  patent,  and  whether  on  a  proper 
oonstruction  of  the  patent  defendants  machine 
Inf  rimred  It,  are  fOr  the  jury  to  determine  on  the 
evidence. 

1  It  It  not  a  matter  of  mere  Judtolal  knowledffe 
that  the  mechanical  differences  between  the  two 
macbioet  are  material,  In  view  of  the  etaaraoter 
of  the  patented  Invention  and  of  the  daimt  of 
tbepatent* 

[No.  288.] 

Argued  Apr.  a,  MS,  JS90.  Decided  Maig  6, 1890. 

r\  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed SUtes  for  the  Eastern  District  of  Mis- 
souri to  review  a  Judgment  for  the  defendant 
in  an  action  at  law  for  the  infringement  of 
letters-patent.    Bevereed, 

The  facts  are  stated  in  the  opinion. 

Reported  below,  88  Fed.  Rep.  800,  29  Fed. 
Rep.  281. 

iieeerc  H.  A.  Wheatoa,  Wm,  M,  Beeiee 
and  Jamm  0,  Broadhead,  for  plaintiff  is  error: 

Where  an  invention  is  one  of  a  primary 
character,  and  the  mechanical  functions  per- 
formed by  the  machine  are,  as  a  whole,  en- 
tirely new,  all  sabsaqocnt  machines   which 

tl4 


employ  substantially  the  same  means  to  ac- 
complish the  same  result  are  infringements^ 
although  the  subsequent  machine  nmy  con- 
tain improvements  m  the  separate  mechan- 
isms which  go  to  make  up  the  machine. 

Morle^  8.  M.  Oo.  v.  Lancaster,  129  U.  S.  26$ 
(32:  715);  MeChrmiek  v.  Talcott,  61  U.  S.  20 
How.  402,  405  (15:  930,  981);  Chicago  dh^.W. 
R,  Go.  V.  Sayles,  97  U.  8.  554,  566(24:  1053, 
1054);  Clovoh  v.  Barker,  106  U.  8.  166,  177 
(27:  134.  188);  Duffy,  Stirling  Pump  Co,  107 
U.  8.  636.  639  (27:  517,  518);  Blake  v.  Robert- 
eon,  94  U.  8.  782,  783  (24:  246,  247). 

The  diversity  or  identity  in  principle  of 
two  mechanical  instruments  in  suit  at  law 
must  be  submitted  to  the  jury,  if  there  is  so 
much  resemblance  as  raises  the  question  at 
all. 

Tudctr  V.  Spalding,  80  U.  8.  13  Wall  46'^ 
(20:  515);  Biechoff  v.  Wethered,  76  U.  8.  » 
Wall.  815  (19:  83m. 

Mr,  Chester  £L  Bjram*  for  defendant  in 
error: 

The  patent  sued  upon  is  void.  The  device 
sought  to  be  covered  is  not  an  invention^ 
within  the  meaning  of  the  Patent  Law. 

Broum  v.  Piper,  91  U.  8.  37  (23:  200);  Pick- 
ering  v.  MeCullouqh,  104  U.  8.  318  (26:  751);. 
Stephenson  v.  Brooklyn  C,  T.  R.  Co,  114  U.  b. 
149  (29:  58);  Reekendorfer  v.  Faber,  92  U.  8. 
347  (28:  719);  Slaitson  v.  Orand  Street  P.  P, 
ds  F,  R.  Oo,  107  U.  8.  649  (27:  576);  Phillip  # 
V.  Detroit,   111  D.  8.  606  (28:  533);  HaiUs  v. 
VanWormer,  87  U.  8.  20  Wall.  353  (22:  241)^ 
Atlantic  Works  v.  Brady,  107  U.  8.  192  (27: 
488);  King  v.  Oallun,  109  U.  8.  99(27:  870); 
Gardner  v.  Herz,  118  U.  8.  180(30:  158);  iV«- 
ton  V.  Manard,  116  U.  8.  661  (29:  763);  Ores 
cent  Brtwing  Oo,  v.  Gottfried,  128  D.  8.   15d 
(82:  890);  Pattee  Plow  Co.  v.  Kingman,  129  U. 
8.  294  (82:  700);  Watson  v.  Cincinnati,  L  St. 
L.dO,R,  Oo.  188  U.  8.  161  (83:  295);  Aron 
V.  Manhattan  R.  Oo,  188  U.  8.  84  (33:  272); 
BoUister  v.  Benedict  d  B,  Mfg,  Co.  118  U.  8. 
59(28:  901);  Thompsons.  Boisselier,  114 U.  8. 
1  (29:  76). 

Question  upon,  under  general  issue. 

Dunbar  t,  Myers,  94  U.  8.  197  (24:  88). 

The  machine  or  device  used  by  the  defend- 
ant in  error  is  not  an  infringement  upon 
eiUier  of  the  claims  of  the  patent. 

Courts  will  take  judicial  notice  of  faulta 
of  universal  notoriety  and  common  knowl- 

^en  Y,  Piper,  91 U.  8. 87-42(28:  200-202). 

Rule  invariable,  that  where  combination 
is  of  old  elements,  to  infringe,  one  must  use 
all  of  the  old  elements  thus  combined. 

Seymour  ▼.  Osborne,  78  U.  8.  11  Wall.' 555^ 
(20:  42);  Prouty  v.  Buggies,  41  U.  8.  16  Pet. 
841  (10:  987);  Eames  v.  Godfrey,  68  U.  8.  1 
Wall.  78  (17:  W7);  Cass  v.  Br^,  69  U.  8.  > 
WaU.  820  (17:  817);  Dunbar  v.  Myers,  94  U. 
8.  187  (24:  84);  FuUer  v.  Fenfaer,  94  U.  8.  297 
(%4:  106);  Vance  t.  CampbeU,  66  U.  8. 1  Black, 
480  (17:  172);  Union  W.  M,  Oo,  ▼.  Deeper,  101 
U.  8.  882  (25:  1024);  McMurraiy  ▼.  MaUory, 
111  U.  8.  97  (28:  WW);  Gage  v.  HerHng.l^ 
U.  8.  646  (27:  601);  Vose  v.  FUher,  118  U.  a 
218  (28:  975);  Werner  v.  King,  96  U.  8.  21^ 
(24:  618);  Keystone  Bridge  Oo,  v.  Phcmix  Iron^ 
Oo,  95  U.  8.  274  (24:  84$;  RoufeU  t.  Lindsay, 
118  U.  8.  97  (28:  906);  Clark  v.  Beeeher  Jtfii. 
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Ob.  115  d.  6.  79  (29:  852);  Oonaolidated  5.  F. 
Ci>.  T.  KunkU,  119  U.  8.  45  (80:  802);  Dryfoos 
T.  IWc«.  124  U.  8.  82  (81:  862);  Tale  Lock 
Mfg,  Co.  ▼.  Sargent,  117  U.  8.  878  (29:  950); 
Bnow  ▼.  2;al:0  Shore  A  M,  8.  B,  Co.  121  U.  S. 
ei7  (80:  1004):  Brown  v.  Davit,  116  U.  8.  287 
(29:  659). 

Device  of  defendant  does  not  employ  me- 
chanical equijalcnt. 

Burr  ▼.  Buryta.  68  U.  S.  1  Wall.  678  (17: 
658);  Womer  ▼.  King,  96  U.  8.  280  (24:  614); 
Codvrane  ▼.  iV^n^,  94  -U.  8.  789  (24:  142); 
Crom  T.  Maekinnon,  11  Fed.  Rep.  601. 

Jfr.  \nilmarth  H«  Thurston*  also  for 
defendant  in  error: 

When  the  evidence  given  at  the  trial,  with 
all  the  inferences  that  the  Jur^  could  Justifi- 
ably draw  fh>m  it,  is  insufficient  to  support 
a  verdict  for  the  plaintiff,  so  that  such  ver- 
dict, if  returned,  must  be  set  aside,  the  court 
is  not  bound  to  submit  the  case  to  the  Jury, 
but  may  direct  a  verdict  for  the  defendant. 

RandaU  v.  Baltimore  db  0.  B.  Co.  109  U.  8. 
478  (27:  100^;  SehuylkOl  db  D.  I.  dt  B  Co.  v. 
Mun9on,  81 U.  8.  14  Wall.  442(20:  867);PrAM- 
anU  V.  Font,  89  U.  8.  22  Wall.  116  (22:  780); 
Herbert  v.  BuOer,  97  U.  8.  819  (24:  958);  Bouh 
ditch  ▼.  Boeton,  101  U.  8.  16  (25:  980);  Origge 
V.  Eouston,  104  IT.  8.  558  (26:  840);  Anderson 
County  T.  Beat,  118  U.  8.  227  (28:  966);  Bay^ 
He  V.  TrtJktdere  Int.  Co.  118  U.  8.  816(28:  989); 
SekqfiOd  v.  Cltieago,  M.  db  St.  P.  R  Co.  114 
U.  8.  618  (29:  225);  Higginev.  McCrea,  116  U. 
&  688  (29:  768);  ManhaU  v.  Hubbard,  117  U. 
B.  415  (29:  919);  Goodlett  v.  LouiniUe  db  N. 
iZL  a>.  122  U.  a  411  (80:  1234);  North  Penn- 
ufttama  R.  Co.  v.  Commereial  Nat.  Bank,  128 
U.  8.  738  (81:  288);  Kane  T.  Northern  O.  B. 
Co.  128  U.  8.  94  (82:  841). 

The  court  is  authorized  to  direct  a  verdict 
if,  after  the  evidence  is  in,  it  appears  that 
the  question  upon  which  the  case  must  turn 
is  one  of  law. 

Andereon  County  r.  Beat,  118  U.  8.  241  (28: 
971);  Keyee  v.  Grant,  118  U.  8.  25  (80:  54). 

In  patent  cases  the  construction  of  the  pat- 
tnt  in  suit  as  a  written  instrument,  and  the 
extent  and  scope  of  its  claim,  is  wholly  a 
matter  of  law  and  entirely  within  the  prov- 
ince of  the  court. 

Curtis^  Patents,  S  452;  DavoU  v.  Brown,  1 
Woodb.  &  M.  58;  Washburn  ▼.  Oould,  8  8tory, 
122;  Emerson  v.  Hogg,  2  Blatchf.  1;  Bischof  ▼. 
Wethered,  76  U.  8.  9  Wall.  812  (19:  829). 

Whether  a  re-issued  patent  and  its  original 
are  for  the  same  or  different  inventions  is  for 
the  court  as  a  matter  of  law. 

Seymour  v.  Osborne,  78  U.  8.  11  Wall.  516 
(20:  88);  Grant  Powder  Co.  r.  California  Pow- 
der Works,  9^  U.  8.  126  (25:  77);  HecUd  v. 
Biee,  104  U.  8.  787  (26:  910). 

Wliere  the  terms  of  a  claim  are  plain  and 
explicit,  the  patentee  is  bound  by  it,  what- 
ever may  have  been  his  actual  invention,  or 
whatever  claim  he  might  have  made  had  he 
•een  fit. 

Keystone  Bridge  Co,  ▼.  PhasnioB  Iron  Co.  95 
U.  8.  274  (24:  844);  Burns  y.  Meyer,  IW  U.  8. 
671  (25:  788);  Union  W.  JK.  Co.  v.  Beeper,  101 
U.  8.  882  (25:  1024):  Wieke  ▼.  Ostrum,  108  U. 
&  461  (26:  409);  Lehigh  VatlM  B.  Co.  v.  Md- 
km,  104  U.  8.  112 (26:  689);  Qsm  Y.Serring, 
107  U.  8.  640  (27:  601);  JQ^T.  Oordemnem,  109 

116  U.& 


U.  8.  408  (27:  979);  Tale  Lock  Vfg.  0^.  v. 
Greenleaf,  117  U.  8.  554  (29:  f  52);  WniU  v. 
Dunbar,  119  U.  8.  47  (80:  808):  Saireni  v. 
Bail  S.  dk  L.  Co.  114  U.  8.  85  (29: 75);  EUitne 
B.  S.  Co.  V.  Hall  R  S.  Co.  114  U.  8.  8/  <29: 
98);  Brown  v.  Davis,  116  U.  8.  249  ^:  66.3); 
Tale  Lock  iifg.  Co.  v.  Sargent^  117  U.  S.  878 
(29:  950);  Snow  v.  LaJce  Shore  db  M.  S.  R  Co. 
121  D.  8.  617  (80:  1004);  Joyce  v.  Chillieothe 
F.  da  M.  W.  Co.  127  U.  8.  557  (32: 171);  Bendy 
V.  Golden  State  dt  M.  L  Works,  127  U.  8.  875 
(82:  209). 

Mr.  Justice  Blatohford  delivered  the 
opinion  of  the  court : 

This  is  an  action  at  law,  brought  in  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri,  by  Herman 
Rover  against  The  8chultz  Belting  Company, 
a  Missouri  corporation,  for  the  infringement 
of  letters-patent  No.  77,920,  granted  May 
12,  1868,  to  Herman  Royer  and  Louis  Royer, 
as  inventors,  for  "an  improved  machine  for 
treating  raw  hide.**  The  patent  expired  on 
May  12,  1885,  and  this  suit  was  brought  on 
the  16th  of  November,  1885. 

The  specification,  claims  and  drawings  are 
as  follows: 

''The  nature  of  our  invention  is  to  provide 
an  improved  machine  for  converting^  raw  [820] 
hides  into  leather,  of  that  class  which  is 
used  for  belting,  lacings  and  other  purposes 
where  it  is  necessary  to  preserve  the  native 
strength  and  toughness  without  destroying 
or  impairing  the  natural  fibres  or  grain  (3 
the  leather. 

''In  order  to  accomplish  our  object,  we 
employ  a  machine  mounted  on  a  suitable 
frame,  having  a  vertical  slotted  shaft,  to 
which  is  attached,  at  its  base,  a  bevelled 
wheel  between  two  bevelled  pinions  upon  a 
horizontal  shaft.  Around  the  vertical  shaft 
is  placed  a  row  of  vertical  pins  or  rollers, 
held  in  place  by  upper  and  lower  rings,  one 
of  which  is  firmly  bolted  to  the  frame.  An 
iron  weight  or  press  is  employed  for  crowd- 
ing the  coil  of  hide  down  after  it  has  received 
the  forward  and  back  action  around  the  shaft. 

''To  more  fully  illustrate  and  describe  our 
invention,  reference  is  had  to  the  accompany- 
ing drawings,  of  wteich  figure  1  is  a  hori- 
zontal section  through  A  ff ;  figure  2,  a  side 
sectional  elevation,  showing  central  shaft; 
fiffure  8,  a  side  sectional  elevation ;  figure  4, 
a  horizontal  section,  showing  the  hide  aroimd 
the  sh^  in  the  circle  of  pins. 

"A  represents  the  frame,  of  any  suitable 
materials,  up  through  which  the  vertical 
shaft  B  passes,  having  a  slot,  B^  through 
which  the  end  of  the  nide  is  placed,  where 
it  is  held  in  place  by  the  set-screws  bbbb. 
C  C  C  are  vertical  pins  or  rollers  set  in 
the  rinffs  D  and  D^  the  lower  one,  or  D^ 
being  fimly  attached  to  the  frame  by  bolta 
ec.  K  bevelled  wheel,  £,  is  attached  to  the 
vertical  shaft  B,  which  is  actuated  by  tho 
bevelled  pinions  F  F  placed  on  the  horizontal 
driving-snaft  G.  This  shaft  has  a  pulley,. 
H,  for  driving  the  machine.  An  iron  weight, 
I,  having  an  opening  through  its  centre  for 
the  Yertical  shaft,  and  vertical  grooves,  •  t, 
in  It  to  preveiit  its  turning,  is  placed  upon 
the  insids  of  the  pins  or  rollers,  and,   by 
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wud   itrnciiiiig  or   pnaaing  ii   performed 
leDrOiwlie. 

"  Tlie  oparttlon  at  onr  muhlne  U  ■>  fol- 
lows ;  Tat  end  of  the  raw  hide,  &fter  it  hu 
I  *!•  *  I  t)eeii  deprived  of  the  hair,  U  introduced  loto 
13SI]  f^^  ^ot  B'_  ^^  y„  Mt-ecrewa  tit  turned 
against  it,  when  motion  la  imparted  to  the 
iiischitte,  and  the  hide  la  wound  tightly 
around  the  Tertlcsl  ihaft.  Wlien  tbla  &  ac- 
oompliihed,  and  tnffldent  time  haa  elapeed, 
the  ahaft  !■  ilowly  i«rersed  bf  throwing  the 
other  pinion  into  gear,  when  the  bide  oom- 


slng  again 

SB  tSe  oetln 

■mpreaelDg,  oomigating  or  roughinc 
mpoeite  direction,  when  the  weight  i 


oompensatee  for  the  atretchlng  lengthwlee. 
The  hide  lo  operated  upon  is  tbea  tnated 
with  oil  and  tallow  In  the  uaoal  way. 

"  By  thus  treating  the  hide  in  onr  machins, 
the  leather  is  rendered  verj  longb,  and  the 
fibres  or  grain  are  not  ialnrM,  but  it  Imputs 
to  it  a  rough,  coiru^tea  and  aeamy  appear- 
ance,  making  it  more  atrons  and  lasting  tot 
tin  purpose  designed  than  oj  ad;  other  tna- 
cblnoor  proceaa. 

"Having  thus  described  onr  Invention, 
what  we  eulm  and  desire  to  secure  by  letters- 
pat«ut  is— 

"1.  The  rertical  shaft  B  with  a  slot  B', 
and  set-screws  bb  b,  said  shaft  having  a  for- 
ward and  back  motion,  substantial  ly  u  and 
for  the  purpose  described. 

"8.  The  pins  or  lollen  C  0  C,  set  In  the 
rings  D  and  If,  tontber  with  the  grooved 
welgbt  I,  mibstantlaJl7  m  and  for  the  pur- 
poses described." 


1880. 
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ant  demurred  to  the  evidence  fntroduoed  br 
the  plaintiff  on  that  Question  without  itself 
patting  in  any  eTiaence.  The  court  sus- 
tained such  demurrer  and  directed  the  Jury 
to  find  for  the  defendant.  The  lury  so 
found,  and  a  yerdict  was  rendered  for  it. 
The  ruling  of  the  court  is  reported  in  28  Fed. 
Bep.  860.  The  plaintiff  excepted  to  so  much 
of  such  ruling  as  sustained  the  demurrer  to 
the  eridence,  and  to  so  much  of  the  instruc- 
tion of  the  court  as  directed  the  Jury  to  find 
for  the  defendant.  A  motion  for  a  new  trial 
was  made  and  overruled,  the  opinion  there- 
on being  in  29  Fed.  Rep.  28l.  Judgment 
being  rendered  for  the  defendant,  the  plain- 
tiff £u  brought  a  writ  of  error. 
]  The  plaintiff's  machine  has  a  vertical  crib 
of  cylindrical  bars  standing  in  a  circle  around 
and  concentric  with  a  central  diaft.  The  ends 
of  these  bars  are  fastened  in  appropriate  discs 
or  rings,  and  thus  are  held  in  proper  position. 
Tlie  crib  does  not  revolve,  but  the  central 
shaft  does.  A  vertical  slot  is  made  in  the 
latter,  in  which  one  end  of  a  hide  is  inserted 
and  tiiere  held  bv  set  screws.  Several  hides 
eta  be  treated  in  the  machine  at  the  same 
time.  The  ends  of  the  hides  being  fastened, 
the  central  shaft  is  made  to  revolve,  and  in 
doing  so  it  draws  the  hides  into  the  crib 
through  a  space  between  two  of  the  bars  and 
winds  them  in  a  coil  around  the  shaft.  A 
sufficient  number  of  hides  is  put  into  the 
machine  at  one  time  to  fill  entlrelv  the  di- 
ameter of  the  inside  of  the  crib  when  they 
are  compressed.  When  the  hides  are  aU 
drawn  into  the  crib  and  Uie  coil  is  com- 
pressed around  the  central  shaft,  filling  the 
crib  tightly,  the  motion  of  the  central  shaft 
is  reversed,  and  the  hides  are  unwound  and 
wound  up  a^in  around  the  shaft  in  the  op- 
posito  direction,  the  hides  being  all  the  time 
under  pressure.  This  operation  of  winding, 
unwinaing  and  rewinding  is  continued,  and 
the  action  on  each  hide  is  to  bend  every 
particle  of  it,  whether  thick  cr  Uiin,  alike 
and  under  the  same  degree  of  pressure. 
Then  is  a  weight  on  top  of  the  coil  of  hides, 
so  as  to  produce  end  pressure  on  them  in  Uie 
direction  of  the  shaft,  lengthwise  of  the 
crib. 

The  plaintiff  contends  that  no  other  ma- 
diine  existed  before,  which  wound  hides  in 
one  direction  and  then  rewound  them  in  the 
other  direction,  while  under  pressure,  and 
that  this  produced  a  new  mode  of  operation 
in  tlie  treatment  of  hides,  which  was  not  the 
result  of  a  mere  improvement  on  the  mech- 
anism of  any  prior  machine.  He  therefore 
urges  that  the  case  falls  within  the  principle 
applied  in  Jfcrlev  8,  M.  Co,  v.  Lancaster ^  129 
U.  a  968  [82*  7151,  that  **  where  an  inven- 
tion is  one  of  a  primary  character,  and  the 
mechanical  functions  performed  by  the  ma- 
chine are,  as  a  whole,  entirely  new,  all  sub- 
sequent xnachines  which  emplov  substantially 
the  same  means  to  acoompl  ish  tne  same  result 
are  infringements,  although  the  subsequent 
machine  may  contein  improvemento  in  the 
18241  *cp*>'i^  mechanisms  which  go  to  make  up 
^  ''the  machine  ;*  and  that»  the  patentees  having 
been  the  first  persons  to  succMd  in  producing 
an  automatic  machine  for  treating  raw  hide 
in  the  manner  in  which  their  maoiine  treato 
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it,  the  claims  of  the  patent  must  be  oenstrued 
liberally. 

The  plaintiff,  who  is  one  of  the  patentees, 
was  examined  as  a  witness  on  the  trial,  and 
fully  explained  the  patented  machine,  ito 
mode  of  operation  ana  the  improvement  it 
effected  in  the  conversion  of  raw  hides  into 
leather. 

The  defendant's  machine  has  In  it  a  cylin- 
der which  is  arranged  horisontally  instead 
of  perpendicularly,  and  corresponds  to  the 
cylindrical  crib  of  the  plaintiff's  machine. 
The  cylinder  is  constructed  of  two  half -cyl- 
inders of  iron,  hinged  together,  inside  of 
which  are  fixed  semi-circular  strips  of  wood, 
arranged  lengthwise  ef  the  cylindeif,  so  that 
the  inside  surface  of  the  cylinder,  when 
closed,  is  practically  the  same  as  the  inside 
surface  of  the  plaintiff's  crib.  The  ends  of 
the  half-cylinaers  are  secured  in  position 
rigidly.  The  general  proportions  of  the  two 
machines  are  in  size  about  the  same.  The 
defendant's  machine  has  a  revolving  central 
shaft,  one  half  of  the  diameter  of  which  is 
removable  in  that  part  of  it  to  which  the 
hides  are  fastened.  This  half  is  in  9ections, 
which  are  held  to  the  other  part  of  the  shaft, 
when  fastened  to  it,  by  screws.  The  edges 
of  the  hides  are  fastened  to  the  shaft  by  un- 
screwing such  sections  and  placing  one  edge 
of  each  hide  upon  the  face  of  the  solid  half 
of  the  shaft  The  sections  are  then  screwed 
on  over  the  edges  of  the  hides,  in  which 
position  they  clamp  the  hides  fast  between 
the  two  halves  oi  the  shaft.  There  are 
grooves  lengthwise  along  the  face  of  the 
solid  half  of  the  shaft,  and  ribs  along 
the  faces  of  the  removable  sections,  so  that  the 
edge  of  each  hide  which  is  fastened  in  the 
shaft  is  pressed  down  into  the  grooves,  and 
is  thus  held  more  securelv.  T&rs  is  a  long 
opening  in  the  side  of  the  defendant's  cyl- 
inder, through  which  the  hides  are  drawn  in 
by  the  revolution  of  the  shaft,  in  like  man- 
ner as  they  are  drawn  into  the  crib  of  the 
plaintiff's  machine  through  one  of  the  open- 
ings between  the  bars.  As  the  defendant's 
mMihine  is  in  a  horizontal  position,  the  end 

Sressure  en  the  coil  of  hides  cannot  be  pro- 
uced  by  a  weight.  Instead  of  that,  it  has 
two  sliding  discs,  one  at  each  end  of  the 
horizontal  coll  of  hides,  which  discs  have  a 
central  hole  in  them  for  the  central  revolving 
shaft  to  pass  through.  There  is  an  arrange- 
ment of  screw-bolts,  nuts  and  hand- wheels, 
so  that  the  two  discs  may  be  drawn  together 
to  mi^e  end  pressure  upon  the  coil  of  hides, 
and  retracted  therefrom ;  and  there  are  springe 
to  make  the  pressure  yielding. 

The  view  taken  by  the  circuit  court  was, 
in  regard  to  claim  1,  that  the  defendant's 
machine  did  not  have  the  slot  of  that  claim ; 
and  as  to  claim  2,  that  the  defendant's  ma- 
chine could  not  be  said  to  infringe  it. 

We  think  the  cirouit  court  ened  in  not 
submitting  to  the  Jury  the  question  of  in- 
fringementy  under  proper  instructions.  If 
the  patented  invention  was,  within  the  rul- 
ing in  MctIm  8.  M.  Oo,  v.  LaneatUr,  $upra, 
"one  of  a  primary  ^laracter, "  and  the  patent 
was  "a  pioneer  patent,"  which  were  ques- 
tions of  fact  to  be  passed  upon  by  the  Jury, 
then  the  question,  on  a  proper  construction 
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of  the  pmtent,  whether  the  defendant's  ma- 
chine infringed  its  claims,  was  a  question  of 
fact  for  the  Jury  to  determine,  on  all  the 
evidence  which  the  case  might  present. 
Tyektr  v.  Spalding,  80  U.  8.  18  Wall.  458 
[20:  615]. 

It  was  not  a  matter  of  mere  Judicial  knowl- 
edge that  the  mechanical  differences  between 
the  two  machines  were  material,  in  riew  of 
the  character  of  the  patented  invention  and 
of  the  claims  of  the  patent ;  and  we  are  im- 
able  to  concur  with  the  view  of  the  circuit 
court,  in  its  opinion  denying  the  motion  for 
a  new  trial,  tluit  this  is  a  case  where,  if  the 
Jury  had  found  a  verdict  for  the  plaintiff, 
on  the  evidence  put  in  by  him  on  tne  ques- 
tion of  infringement,  all  of  which  evidence 
the  bill  of  exceptions  states  is  set  forth  there- 
in, it  would  have  been  proper  for  the  court 
to  set  aside  such  verdict.  Xeyes  v.  OraiU, 
118  U.  8.  25,  86.  87  [80:  64,  67,  68]. 

As  there  must  be  a  new  trial,  we  forbear 
remarking  further  on  the  questions  involved. 

TVisjudffmerU  cf  the  Circuit  Court  is  reverted 
and  the  ea$e  i$  remanded,  with  a  direction  to 
grant  a  new  trial. 


£3151     TEDB   NORTHERN  PACIFIC  RAILROAD 

COMPANY,  Plff.  in  Err.. 
e. 

JACOB  AUSTIN. 
|Bee  8.  O.  Reporter*t  ed.  816-8UL) 
Amendment — removal  ef  cattee^badfaUK 

L  nds  oourt  will  not  Interfere  with  the  action  of 
the  tcate  oourt  In  sllowiDK  plaintiff  to  amend  at 
the  trliil  by  increasing  his  claim  for  damages,  al- 
though such  increase  would,  if  made  before  trial, 
have  allowed  defendant  to  remove  the  cause  to 
the  circuit  oourt  of  the  United  States,  where  no 
application  for  such  removal  was  made. 

&  The  only  Importance  suoh  amendment  has,  Is 
in  its  bearing  on  the  charge  of  bad  fidth  In  re- 
spect to  the  right  of  removal,  and  that  question 
cannot  arise  In  the  abeenoe  of  an  application  to 
remove^ 

[No.  889.] 

BuhmiUed  Apr.  tf,  1990,  Deddsd  Maty  6, 1890, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  Judgment 
of  that  court,  afllrming  a  judgment  of  the 
District  Court  of  Otter  Tail  Countj,  Minne- 
sota, In  favor  of  plaintiflf,  for  damages  for 
the  burning  of  growing  trees  on  his  land,  set 
OB  fire  bj  an  engine  of  the  Northern  Pacific 
Railroad  Company.    Dimnieeed, 

fiUtement  by  Mr.  Chirf  JueHee  FiiUers 
Austin  brought  his  action  in  ti&e  District 
Court  of  Otter  Tail  Coimtj,  Minnesota,  to 
recover  damages  for  the  burning  of  certain 
growing  trees  on  his  land  by  fire  set  by  an 
engine  of  the  Northern  Pacific  Railioad 
Company,  his  complaint  alleging  the  trees 

Nora.— .dt  to  furieMeUon  in  the  UniUd  Statee  9ii- 
prtms  Court,  where  ftderal  queetion  oriMt,  or  where 
ore  drcMOM  in  q^ueeUon  etaiuue,  treaty  or  CorutMu- 
Oon,  see  notee  to  Martin  v.  Hunter,  i.  97;  Matthews 
▼.  Zane,  lb  Ui;  WlUiams  v.  Norria,  S:  67L 


to  have  been  of  the  value  of  $475,  and  thai 
he  was  damaged  in  that  sum,  and  demandinsr 
judgment  for  that  amount,  with  costs  ana 
aisbursemeuts.  The  defendant  put  in  a  gen- 
eral denial.  The  cause  coming  on  for  trial, 
the  record  states  that  **  after  the  jurv  had  been 
duly  empaneled  and  sworn,  and  before  the 
commencement  of  the  trial,  the  plaintilf 
asked  to  amend  his  complaint  by  increasing 
the  ad  dtimnum  elause  therein  from  the  sum 
of  four  hundred  and  seventy -five  dollars,  the 
amount  originally  stated  and  claimed  in  said 
complaint,  to  the  sum  of  one  thousand  dol- 
lars. To  this  amendment  the  defendant  ob- 
jected upon  the  ground  that  to  allow  the 
same  would  be  an  abuse  of  discretion,  and 
prevented  defendant  from  securing  the  re- 
moval of  said  action  from  the  above-named 
court  to  the  circuit  court  of  the  United 
States,  where  it  would  be  entitled  to  havo 
the  same  tried  had  such  amendment  been 
moved  for  at  the  proper  time  and  granted. 
The  oourt  took  under  consideration  the  matter 
of  allowing  said  amendment."  The  trial 
was  then  proceeded  with,  and  the  evidence 
tended  to  show  that  the  damages  sustained 
were  much  greater  than  $500.  Upon  the 
conclusion  of  the  plaintiff's  case  he  renewed 
his  motion  "to  amend  his  complaint  to  make 
the  same  oonfonn  to  the  testimony.  Where- 
upon the  amendment  was  granted  by  the 
court  allowing  the  plaintiff  to  claim  damages 
in  the  sum  of  one  thousand  dollars,  and  to 
which  amendment  the  defendant  duly  except- 
ed. ..  .  Plaintiff  also  renewed  his  mo- 
tion to  amend  the  ad  damnum  clause  of  the 
complaint.  The  motion  was  granted,  defend- 
ant excepting.  **  The  jurv  found  a  verdict  for 
the  plaintiff  and  assessed  his  damages  at  $750, 
and  judgment  was  rendered  accordingly. 
The  defendant  appealed  to  the  Supreme  Cotut 
of  Minnesota,  oy  which  the  judgment  was 
affirmed,  and  thereupon  a  writ  of  error  was 
sued  out  from  this  oourt. 

Meeere.  Jamea  HeNanfl^htp  W.  P. 
Clonffh*  A.  H«  GarUuid  and  H.  J.  Vlm,j 

for  plaintiff  in  error. 

Meeere.  U.  D.  GroTor  and  /.  W.  Maeon 
for  defendant  in  error. 

iff.  Chitf  Juetiee  Falter  delivered  tho 
opinion  of  the  court : 

The  contention  of  plaintiff  in  error  seems 
to  be  that  the  right  to  remove  the  suit  into 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Minnesota,  under  the  Act  of 
March  8,  1876,  was  specially  set  up  or 
claimed  by  it;  that  the  aecision  was  against 
the  right  so  set  up  or  claimed;  and  that 
therefore  this  court  has  lurisdiction.  But 
the  difficulty  with  that  view  is,  that  when 
the  amendment  was  permitted  to  be  made, 
after  the  evidence  had  satisfied  the  trial  court 
that  its  allowance  was  proper,  the  defendant 
filed  no  petition  and  made  no  application  to 
remove  tne  cause.  It  is  true  that,  when  tho 
plaintiff  first  applied  to  amend,  the  defend- 
ant objected  upon  the  ground  that  it  would 
be  an  abuse  oi  discretion,  because  the  defend- 
ant would  be  obliged  to  submit  to  a  trial 
when  the  amount  actually  involved  would 
have  entitled  it  to  a  removal,   if  that  fad 
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had  appeared  when  the  miit  was  eommenoed 
or  if  the  amendment  had  been  made  at  an 
earlier  stage  of  the  case.  This  was  by  way 
of  argument,  and  upon  the  theory  that  the 
£817]  pIainti£F  had  purposely  laid  his  damages  in 
the  first  instance  at  a  sum  which  did  not 
permit  a  removal,  and  then  sought  to  increase 
the  ad  damnum  after  the  trial  commenced 
and  when  it  was  assumed  to  be  too  late  to 
Tfimove. 

The  Supreme  Ck>urt  of  Minnesota,  in  pass- 
ing upon  the  action  of  the  district  court 
(AuMin  Y.  Northern  P,  B,  Oo,  M  Minif.  478), 
held  that  "  in  rsspect  to  the  propriety  of  al- 
lowing amendments,  the  court  can  make  no 
distinction  between  cases  exclusively  triable 
in  the  state  court,  and  those  claimed  to  be 
removable  to  the  United  States  courts.  If 
the  case  is  one  in  which  an  amendment  might 
properly  be  made  in  the  former  class  of  cases, 
then  it  may  be  made  in  the  latter,  because 
the  action  of  the  court  is  authorized  by  law, 
and,  while  a  case  remains  in  the  state  court 
and  under  its  jurisdiction,  no  party  can  le- 
gally complain  of  proceedings  which  are  in 
conformity  with  the  laws  of  the  State.  There 
beinff  no  complaint  Uiat  the  case  was  not  in 
itself  a  proper  one  for  the  exercise  of  the 
discretion  of  the  court  in  the  allowance  of 
tlie  amendment,  under  the  practice  in  this 
State,  we  think  the  oblection  was  properly 
overruled.  .  .  .  But  there  is  nothing 
upon  the  record  in  this  case  to  show  the 
plaintiff's  course  was  a  device  to  prevent  a 
removal.  According  to  the  practice  as  un- 
derstood and  actually  prevailing  in  the 
United  States  courts  of  this  circuit  when  this 
action  was- tried,  the  defendant  would  not 
have  been  entitled  to  a  removal  if  the  com- 
plaint had  been  amended  before  the  case 
came  to  trial.  Myers  v.  Union  P.  B.  Co. 
16  Fed.  Rep.  292.  But  the  Supreme  Court 
of  the  United  States  subsequently  held,  by 
a  divided  court,  that  corporations,  like  the 
defcsidant,  created  and  organized  under  the 
laws  of  the  United  States,  were  entitled  to 
remove  suits  against  them  to  the  United 
States  courts.  Pacific  Bailroad  Removal  Cases, 
115  U.  8.  1  r29:  819].  Under  the  circura- 
stances,  therefore,  we  are  not  warranted  in 
oonduding  that  the  allowance  of  the  amend- 
ment was  an  abuse  of  discretion.  If  the  facts 
were  snch  as  to  warrant  the  inference  that 
the  plaintiff  purposely  brought  the  action  for 
a  smaller  amount  in  order  to  prevent  a  re- 
moval, and  afterwards  secured  the  amend- 
ment, a  different  question  would  be  present- 
ed." 

Nothing  is  better  settled  than  that  to  enable 
[3181  OS  to  take  Jurisdiction  on  the  ground  of  the 
denial  by  a  state  court  of  a  right  claimed 
under  a  statute  of  the  United  States,  the  rec- 
ord must  show  that  the  right  was  specially 
set  up  or  claimed  at  the  proper  time  and  in 
the  proper  way,  and  that  the  decision  was 
against  the  right  so  set  up  or  claimed.  Bpiee 
▼.  lUinoii,  m  U.  S.  181  [81 :  80]  ;  Chappel 
▼.  Bradehaw,  128  U.  S.  182  [82:  869].  As 
the  defendant  did  not  apply  for  the  removal 
of  the  cause,  the  right  now  claimed  under 
the  statute  was  not  denied  by  the  district 
court,  nor  by  the  supreme  court  in  affirming 
the  Judgment.    If  the  application  had  been 
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made,  the  question  wovild  then  have  arisen 
whether  it  came  too  late  under  the  circum- 
stances. The  defendant  was  not  entitled  to 
remove  the  suit  as  originally  brought  **  before 
or  at  the  term  at  which  such  cause  could  be 
first  tried,  and  before  the  trial  thereof."  But 
the  objection  to  removal,  depending  upon  the 
absence  of  the  Jurisdictional  amount,  was 
obviated  by  the  amendment.  As  the  time 
within  which  a  removal  must  be  applied 
for  is  not  Jurisdictional,  but  modal  and  formal 
(Ayere  v.  Watson,  118  U.  S.  694,  698  [28: 
1098,  1094]),  it  may,  though  obligatory  to  a 
certain  extent,  be  waived.  And  as,  where  a 
removal  is  effected,  the  party  who  obtains  it 
is  estopped  upon  the  question  of  the  time,  so, 
if  the  conduct  of  the  plaintiff  in  a  given  case 
were  merely  a  device  to  prevent  a  removal,  it 
might  be  that  the  objection  as  to  the  time 
coiiid  not  be  raised  by  nim.  If,  on  the  other 
hand,  the  motives  of  the  plaintiff  could  not 
be  inquired  into,  or,  if  admitted,  would  not 
affect  the  result,  as  in  most  cases  of  remit- 
titur (Thompson  v.  BiUUr,  96  U.  S.  694 
[24:  640];  Podflc  Postal  Teleg.  Co,  v. 
aConfiar,  128  U.  8.  894  [82:  488]),  the  de- 
fendant would  simply  suffer  for  want  of 
comprehensiveness  in  the  Statute.  The 
amendment  here  was  held  to  have  been  prop- 
erly allowed,  and  we  have  no  power  or  dis- 
position to  interfere  with  the  action  of  the 
court  in  regard  to  it.  The  only  importance 
it  has,  is  in  its  bearing  upon  the  cnarge  of 
bad  faith  in  respect  to  the  right  of  removal, 
and  that  question  cannot  properly  arise  in 
the  absence  of  an  application  to  remove. 

l%e  writ  of  error  must  be  dismissed,  and  it  is 
so  ordered. 


Bxvarte: 

Ui  the  Matter  of  CHARLES  MASON 
LANE,  Petitioner. 

(See  &  a  Beporter'B  ed.  44M4S.) 

Carnal  knauHedge  of  female  under  sixteef^^Ok- 
lahoma  not  a  Territorp—Jurisdietion  qf^  U. 
8,  district  fourt— indictment  second  trials 
error, 

L  The  words  **ezoept  the  Territories**  m  the  Act 
of  1889  imposing  punishment  for  <*amall7  know- 
ing a  female  under  16  jears,  have  reference  ez- 
olusively  to  Territories  which  have  been  erected 
Into  olvtl  irovemments.  Oklahoma  Is  not  of  this 
olass  of  Territories. 

S.  The  Dlstriot  Court  of  the  United  States  for  the 
District  of  Kansas  has  Jurlsdiotion  to  try  and  pun- 
ish for  the  offense  of  oamal  knowledge  of  a  fe- 
male under  sixteen,  committed  In  Oklahoma,  a 
part  of  that  district. 

8.  That  the  Indictment  contains  the  double  chanre 
of  a  rape  at  common  law  and  of  the  statutory  of- 
fense under  the  Act  of  1889,  was  not  an  error 
which  made  the  ladlotment  fatally  defective  or 
which  deprived  the  court  of  Jurlsdiotion  to  try 
and  sentence  the  prisoner  on  the  latter  charge. 

L  A  conviction  under  such  Indictment  Is  a  bar  to- 
a  trial  under  a  second  Indlctmens  for  the  statu- 
tory offense. 

S.   That  the  Indictment  was  not  signed  by  the  db- 
triot  attorney  of  the  United  States  Is  not  etier 
which  goes  to  the  jurisdlctien  ef  the  eoovt. 
[No.  12,  Original] 

Argued  Ami  16,1890.  Decided  AprU  98,1890. 
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PETITION  te  wrti  of  habeas  oorpui,  by 
Lana,  held  aa  prisoner  in  the  KaDtaa  penl- 
ienilary  br  Ttrtne  of  a  tentenoe  of  the  District 
Court  of  the  United  States  in  and  for  the  Dis- 
trict of  Kaaflas  upon  conTiction  for  the  crime 
of  carnal  knowledge  of  a  female  under  the  age 
of  sixteen  years,  committed  in  6klaboma,  a 
part  of  such  district    Denied, 

The  facts  are  stated  in  the  opinion. 

Mr.  Wm.  M.  Randolph,  A.  M.  Garland  and 
H.  J.  U«y,for  petitioner: 

Where  Congress  has  denounced  an  offense  bj 
its  common-law  hame,  as  rape,  in  section  6845 
of  the  Revised  Statutes,  the  common  law  must 
be  resorted  to  for  a  definition  of  the  crime. 

United  8taie$  r.  Coppersmith,  4  Fed.  Rep. 
198;  United  Btatee  ▼.  Out&rbridge,  5  Sawy.  C.C. 
620;  Whart.  Cr.  L.  (8th  ed.)258;  Rice ▼.  Min- 
nesota d  N.  W.  R.  Co.  66  tJ.  8.  1  Black,  868 
(17:147);  MeOool  y.  Smith,  66  U.  8. 1  Black,  459 
(17:218);  1  Russ.  Or.  675. 
.  The  charge  that  the  female  upon  whom  the 
offense  was  perpetrated  was  under  sixteen  years 
of  age  was  not  necessarily  a  part  of  the  indict- 
ment, but  was  mere  surplusage. 

2  Russ.  Cr.  788;  Whart  Cr.  PL  and  Pr.  (8th 
ed.)  §g  90,  91,  and  notes, 

iMo  man  shall  be  twice  placed  In  Jeopardy  of 
life  or  limb  for  the  same  crime. 

Ex  parte  Lange,  86  U.  8.  18  Wall  168  (21: 
872). 

In  the  Unitei  States  courts  there  is  no  such 
thing  as  a  common-law  crime. 

Unitfd  States  y.  Hudson,  11  tJ.  S.  7  Cranch, 
82  (8:259);  United  States  y.  Ooolidge,  14  U.  8. 1 
Wheat.  415  (4:124);  Wheaton  y.  Peters,  88  U.  8. 
8  Pet  561  (8:1055);  I^nsylvania  y.  Wheeling  d 
B.  B.  Co,  54  IT.  S.  18  How.  518  (14:249);  United 
States  y.  Worrail,  2  U.  8.  2  Dall.  884  (1:426); 
Ex  parte  BoUman,  8  IT.  S.  4  Cranch^5  (2:554); 
United  States  y.  Bevans,  16  U.  8.  8  Wheat  886 
(4:404);  Spear,  Fed.Jud.  228,  Wletseq.;  United 
States  y.  Barney,  6  Blatchf.  294;  United  States 
y.  Wilson,  8  Blatchf.  485;  Whart  Com.  Ant 
Law,  624;  Whart  Cr.  Law  (8th  ed.)  254;  Cool- 
ey.  Const.  Lim.  19.  20;  United  States  y.  Reese, 
92  U.  8.  216  (24:568);  United  States  y.  Hall,  98 
U.  a  845  (26:  180);  United  States  y.  Terrd, 
Hemp.  C.  C.  411,  422. 

The  district  attorney  must  Institute  and  pros- 
ecate  all  suits. 

United  States  y.  Stone,  8  F^  Rep.  261;  A 
parte  Bain,  121  U.  a  1  (80:849). 
.    Oklahoma  is  in  effect  a  Territory  of  the 
United  States  within  the  meaning  of  the  term 
"Territories."  as  contained  in  the  Act 

Bat  parte  Morgan.  20  Fed.  Rep.  804-807;  Be 
parte  Grow  Dog,  109  U.  S.  566  (27:1080);  United 
States  y.  Ls  Bris,  121  U.  8.  278  (80:  946); 
Whart  Com.  Am.  Law,  646,  and  note  1;  United 
States  y.  Gratiot,  89  U.  8. 14  Pet  687  (10:678); 
Clinton  y.  Bnglebreeht,  80  U.  8  18  Wall.  484 
(20;W9);  American Ine,  Ce,  y.  366  Bales  ef  Cot- 
IMI,  26U.  8.  1  Pet  611  (7:242). 

Mr.  Wm.  H.  Tall,  SoUeiter-Gm^,  for  n- 
spondent 

Mr.  Jvettes  Hfllw  deliyered  the  opinion 
of  the  court: 

Tills  Is  a  pelitlao  by  Charles  Mason  Lane, 
addressed  to  the  orffflnal  lurisdiction  of 
this  ooort,  for  a  wnt  of  habeas  corpus. 
Vpcm  Ika  illnf  cf  tka  pttition  a  role  was 


issued  upon  Charles  H.  Case,  warden  of  the 
penitentiary  of  the  State  of  Kansas,  who,  it 
was  allegea,  held  the  petitioner  in  unlaw- 
ful imprisonment  Case  made  a  return  to 
this  rule,  in  which  he  said  that  the  prisoner 
was  held  under  a  mittimus  issued  from  the 
office  of  the  clerk  of  the  District  Court  of 
the  United  States  in  and  for  the  District  of 
Kansas,  and  accompanying  the  return  was  a 
certified  copy  of  the  proceedings  in  that  court 
under  whidi  Lane  was  held.  From  this  it 
appears  that  the  following  indictment  was 
founds  that  court  at  its  September  Term, 
1889: 

■^The  United  States  of  America,  )  ^. 
"District  of  Kansaa.  )*^ 

"In  the  District  Court  of  the  said  United 
States  in  and  for  the  said  District,  Sep- 
tember Term,  1889. 


Indict- 

>  ment     for 

rape. 


*'Th6  United  States  of  America 

e. 
"Charles  Lane,  whose  more  full 
Christian  name  is  unknown. 

"At  the  term  of  the  District  Court  of  the 
United  States  of  America  in  and  for  the  said 
District  of  Kansas,  begun  and  held  at  Wich- 
ita, in  said  district,  on  the  2d  day  of  Sep- 
tember, in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-nine,  the  grand 
jurors  of  the  United  States  of  America  duly 
empaneled  and  sworn  and  charged  to  inquire 
of  offenses  committed  within  that  part  of 
the  said  district  lying  north  of  the  Canadian 
Riyer  and  east  of  Texas  and  the  one  hundredth 
meridian,  not  set  apart  and  occupied  bjr  tlie 
Cherokee,  Creek  and  Seminole  Indian  tribes, 
upon  their  oaths  do  find  and  present  that 
Charles  Lane,  whose  more  full  Christ  inn 
name  is  to  the  grand  Jurors  aforesaid  un- 
known, late  of  uiat  put  of  the  public  do- 
main acquired  by  the  United  States  of  Amer- 
ica by  the  Act  ox  Ccmgress  approyed  March 
2,  1889,  commonly  known  as  Oklahoma  and 
being  a  part  of  the  District  of  Kansas  afore- 
said, on  or  about  the  4th  day  of  July,  in  tlie 
year  of  our  Lord  one  thousand  eight  hundrtnl 
and  eighty-nine,  at  that  part  of  the  District 
of  Kai^as  aforesaid,  the  same  being  a  place 
and  district  of  country  imder  the  exclusive 
Jurisdiction  of  the  United  States  and  within 
the  exclusiye  Jurisdiction  of  this  court  with 
force  of  arms  in  and  upon  one  Frances  ^L 
Skeed,  a  female  under  the  age  of  sixteen 
years,  then  and  there  being,  yiolently  and 
feloniously  did  make  an  assault  and  her, 
the  said  Irancea  M.  Skeed,  then  and  there, 
forcibly  and  against  her  will,  feloniously 
did  rayiah  and  carnally  know,  against  the 
peace  and  dignity  of  the  United  States  of 
America,  and  contrary  to  the  form  of  the 
statute  In  such  cases  made  and  proyided. 
**£.  Hagan,  Ass't  U.  8.  AU'y. 

■Mlndorsed]  :  No.— ;  The  United  Statet 
e.  Charles  Lane ;  rape,  sec.  5846 ;  J.  Hoopes, 
foreman;  a  true  bill,  J.  Hoopdt  foreman; 
witnesses,  Wm.  H.  Skeed  (Oklahoma  City, 
L  TJ,  Frances  M.  Skeed,  Dr.  L  W.  Benipe, 
K.  T.  Ross,  Rosa  Skeed,  Dr.  H.  C.  Hunter 
(Dodd  City,  Texas) ;  filed  September  6, 1889 ; 
J.  C.  Wilson,  clerk." 

Under  the  plea  of  not  guilty,  a  trial  was  had 
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€B  this  Indictment,  in  which  the  Jorj  ren- 
dered the  following  Teidict:  ^We,  the  jorj 
in  the  above-entitled  cause  duly  impaneled 
and  sworn,  upon  our  oaths  find  the  defend- 
ant guilty  of  carnal  and  unlawful  knowl- 
edge ol  ftanoes  M.  Skeed,  a  female  under 
the  age  of  sixteen  years,  as  charged  in  the 
indictment."  A  motion  for  a  new  trial  and 
in  arrest  of  Judgment  was  made,  heard  and 
overruled,  and  Qie  following  sentence  pro- 
nounced by  the  court:  "Thereupon  it  is 
now  br  the  court  here  considered,  ordered 
and  adjudged  that  said  defendant  be  impris- 
oned in  the  Kansas  penitentiary  for  the  pmod 
of  five  years.  It  is  further  ordered  that  the 
manihal  deliver,  or  cause  to  be  delivered, 
the  body  of  said  Cliarles  Lane  to  the  warden 
of  said  penitentiary  within  ten  days  ttom, 
this  date.** 

Some  kind  of  certificate  appears  Id  have 
been  made  after  this  to  transfer  the  case  to  the 
circuit  court  of  the  United  States,  where  it 
came  before  Brewer.  OifwtU  JudM^  who  de- 
livered an  opinion  in  it  ooncurring  inform- 
ally with  the  judgment  of  the  district  court, 
which  is  foimd  as  an  appendix  to  the  brief  of 
the  counsel  for  the  government. 

The  counsel  for  petitioner  has  argued  the 
case  before  us  as  if  every  error  that  may  pos- 
sibly be  found  in  the  ruling  of  the  district 
court  in  the  progress  of  the  case  was  a  sufficient 
ground  to  release  the  prisoner  on  this  writ 
of  habeas  corpus.  It  has  been  often  reiter- 
ated in  this  court  that  the  writ  of  habeas 
corpus  cannot  be  converted  into  a  writ  of 
error,  and  that  this  court,  when  asked  to  is- 
sue a  writ  of  habeas  corpus  as  of  its  orieinal 
Jurisdiction,  can  do  so  only  when  the  Infe- 
rior court  has  acted  without  luriadiction,  or 
has  exceeded  its  powers  to  the  prejudice  of 
the  party  seekinr  relief. 

There  is  really  but  one  question  out  of 
the  several  grounds  of  relief  sought  in  this 
case  that  is  a  proper  subject  for  this  court 
By  the  Act  of  Congress  approved  February 
9,  1889,  chap.  120  (25  Stat  658),  under 
which  defendant  is  indicted  and  convicted, 
it  is  provided :  "  That  every  person  who  shall 
carnally  and  unlawfully  know  afiy  female 
onder  tne  age  of  sixteen  years,  or  who  shall 
be  accessory  to  such  carnal  and  unlawful 
knowledge  oefore  the  fact,  in  the  District  of 
Columbia  or  otherplace,  eateept  the  Territorial 
over  which  the  united  States  has  exclusive 
Jurisdiction,  or  on  any  vessel  within  the 
admiralty  or  maritime  Jurisdiction  of  the 
United  States,  and  out  of  the  Jmisdiction  of 
any  State  or  Territory,  shall  be  guilty  of  a 
felony,  and  when  convicted  thereof  shall  be 
punished  by  imprisonment  at  hard  labor, 
for  the  first  offense  for  not  more  than  fifteen 
years,  and  for  each  subsequent  offense  not 
more  than  thirty  years." 

The  ofiFense  with  which  the  petitioner  is 
here  diarged  is  alleffed  in  the  indictment  to 
have  been  committea  within  that  part  of  the 
Indian  Territory  commonly  known  as  Okla- 
hmna,  and  it  is  alleged  la  the  indictment 
that  this  is  a  district  of  country  under  the 
exclusive  Jurisdiction  of  the  united  States 
and  within  the  Jurisdiction  of  the  District 
Court  of  Kansas.  The  counsel  for  prisoner 
contend  thai  this  Is  a  Territcvy  within  the 
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exception  of  the  Act  of  Congress  of  1889; 
that  therefore  this  Act  does  not  apply  to  the 
case ;  and  that,  there  being  no  other  Act  <^ 
Congress  punishing  a  party  for  carnal  and 
unlawful  knowledge  of  a  female  under  the 
age  of  sixteen  years,  the  court  was  without 
Jurisdiction  to  try  or  to  sentence  the  prisoner. 
But  we  think  the  words  "except  the  Terri- 
tories" have  reference  exclusively  to  that 
system  of  organized  government  lonff  exist- 
ing within  the  United  States,  by  which  cer- 
tain regions  of  the  countryhave  been  erected 
into  civil  governments.  These  govemmenta 
have  an  executive,  a  legislative  and  a  Judi- 
cial systeHL  They  have  the  powers  which 
all  these  departments  of  government  have 
exercised,  wnich  are  conferred  upon  them 
by  Act  of  Congress,  and  their  legislative 
Acts  are  subject  to  the  disapproval  of  the 
Congress  of  the  United  States.  They  are  not 
in  any  sense  independent  governments ;  they 
have  no  senators  in  Congress  and  no  represen- 
tatives in  the  Lower  House  of  that  body,  ex- 
cept what  are  called  delegates,  with  limited 
functions.  Yet  they  exercise  nearly  all  the 
powers  of  government,  under  what  are  gen- 
erally called  Organic  Acts,  passed  by  Con- 
gress, conferring  such  powers  on  them.  It  is 
tills  class  of  governments,  long  known  by 
the  name  of  Territories,  that  the  Act  ol  Con- 
gress excepts  from  the  operation  of  this  Stat- 
ute, while  it  extends  it  to  all  other  places 
over  which  the  United  States  have  exclusive 
Jurisdiction. 

Oklahoma  was  not  of  this  class  of  Terri- 
tories. It  had  no  legislative  body.  It  had 
no  government.  It  nad  no  established  or 
organized  system  of  government  for  the  con- 
trol of  the  people  within  its  limits,  as  the 
Territories  in  the  United  States  have  and 
have  always  had.  We  are  therefore  of  opin* 
ion  that  the  objection  taken  on  this  point  by 
the  counsel  for  prisoner  is  unsound. 

It  is  next  objected  that  the  indictment  is 
bad,  inasmuch  as  it  contains  the  double 
charge  of  a  rape  at  common  law  and  of  the 
statutory  offense  under  the  Act  of  February 
9,  1889 ;  and  it  is  quite  obvious  that  both 
these  offenses  can  be  made  out  from  the  lan- 
guage of  the  indictment,  which  is  in  a  sin* 
gle  count  The  allegation  that  the  offense 
was  by  violence  and  against  the  will  of  the 
woman,  with  the  other  allegations  in  the  in- 
dictment, describe  the  offense  of  rape.  The  al- 
legation that  the  defendant  had  canial  knowl- 
edge of  a  female  under  sixteen  years  of  age 
mi^es  out  the  offense  under  the  Statute  of 
1889.  But  the  view  of  the  court  was,  that  the 
allegation  that  the  carnal  knowledge  was 
against  the  will  of  the  woman  may  be  rejected 
as  surpItiMffe,  and  the  rest  of  the  indictment 
be  good  under  the  Statute  referred  to.  And, 
as  ttie  court  instructed  the  Jury  in  accordance 
with  that  view  of  the  subject,  and  as  the  Jury 
found  the  prisoner  guilty  not  of  the  crime 
of  rape  but  of  the  smaller  crime  of  carnal 
knowledge  of  a  female  under  sixteen  years  of 
age,  the  action  c^  the  court  on  that  subject 
was  probably  correct  At  all  events,  the 
court  had  Jurisdiction  of  the  prisoner,  and 
it  had  Jurisdiction  both  of  the  offense  of  rape 
uid  of  carnal  knowledge  of  f  female  under 
sixteen  yean  of  age.    It  was  its  duty  to  de- 
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cide  whether  there  wtt  a  sufficient  indict- 
ment to  subject  the  party  to  trial  for  either 
or  for  both  of  these  offenses.  As  no  motion 
was  made  to  compel  the  prosecutinc^  attorney 
to  elect  on  'whicn  of  the  charges  he  would 
try  the  prisoner,  we  think  that  there  was  no 
error  in  its  rulings  on  this  subject.  If  there 
were,  it  was  not  an  error  which  went  to  the 
jurisdiction  of  the  court  to  try  and  sentence 
the  prisoner. 

It  is  urged  that  there  is  an  indictment  now 
pending  against  the  prisoner  for  the  same 
offense,  cmirged  only  as  carnal  knowledge  of 
a  female  under  sixteen  years  of  a^e,  and  that 
the  present  indictment  is  so  ambiguous  that 
(440]  the  trial  and  conyiction  under  it  would  be 
no  bar  to  the  proceeding  under  the  second 
indictment.  We  do  not  think  the  proposition 
is  a  sound  one,  as  the  prisoner  was  clearly 
oonyicted  of  the  same  offense  which  is  charged 
in  the  second  indictment. 

An  objection  is  made  to  the  indictment  that 
it  was  not  signed  by  the  district  attorney  of 
the  United  States ;  but,  as  the  indictment  was 
found  by  the  grand  jury,  and  indorsed  as  a 
true  bill  by  the  foreman,  and  filed  in  open 
court  according  to  law,  we  do  not  see  tliat 
there  is  any  error  on  that  subject,  certainly 
none  which  goes  to  the  jurisdiction  of  the 
court  See  (Snnmomoealth  ▼.  Stone,  105  Mass. 
469. 

It  is  said  that  the  indictment  was  fatally  de- 
fective because  it  did  not  sufficiently  apprise 
the  prisoner  of  the  nature  of  the  offense  for 
which  he  was  to  be  tried.  But  he  was  tried 
and  convicted  for  carnally  and  unlawfully 
knowing  a  female  under  the  age  of  six- 
teen years.  This  was  succinctly  and  clearly 
set  out  In  the  indictment  as  the  charge,  or 
one  of  the  charges,  against  him,  which  he 
must  have  known  he  whs  to  meet,  and  we  do 
not  think  the  objection  has  any  merit. 

There  may  be  other  objections  made  by 
-counsel  to  the  proceedings  under  which  the 
prisoner  was  convicted,  but  none  of  them  rise 
to  the  dignity  of  questioning  the  jurisdic- 
tion of  the  court.  Ths  rule  upon  tlU  warden 
43f  the  penitentiary  if  therefore  diecJiarged  and 
•a  writ  qf  habeoi  corpus  denied. 


JB»  parUT 
In  the  Matter  of  JACOB  BAIZ,  PeUtloner. 

0ee  8.  a  Reporter's  ed.  tfS-iSIM 

J^tilegee  ef  foreign  miniiter~~iftii  againti  eon- 
eulgenerai  rtpreeenting  foreign  minister  in 
hie  abeenee-'juriedietion  ef  dietrie$  courts 
evidence  of  diplomatic  eharader. 

• 

0.  A  oltiaeQ  of  the  Uoited  states,  a  resident  of  New 
York,  wbo  is  coniul-ffeoenU  of  a  f orelirn  ffovem- 
meotatNew  York,  and  Is  also  authoriied  U»  oom- 
municate  to  the  Secretarj  of  State  any  matter  la 
relation  to  that  r>vemment,  in  the  absence  of  its 
minister,  is  not  Its  diplomatic  represenutive  or 
miniiter,  during  such  absence,  nor  entitled  to  the 
diplomatie  privflefes  of  a  f orelirn  minister. 

NOTB.— F9rel(m  mlnietert^  or  iheUr  attaehh.  not 
4^eMM  to  anau)or  eiiemu  or  oHminoUy  to  trUnmale  nf 
Viie  country:  not  to  arreeU:  ateauUe  or  o^droQee 
upon.  See  fioUt^U.  a  V.  Ortega,  icfilt 
«:2 


2L  The  district  court  of  the  United  States  has  juris* 
diction  of  a  suit  a;rainst  such  consul-general  for 
UbeL 

t.  The  certiflcate  of  the  Secretary  of  State  Is  eri* 
dence  to  prove  the  diplomatic  character  of  a  per- 
son accredited  as  a  minister  by  the  government 
of  the  United  States. 

[No.  11,  Original.] 

Argued  March  SI,  April  i,  liiGO.    Decided  Ifa^ 

S,  ladO. 

ON  PETITION  for  a  writ  of  prohibition  or 
msndarous  prohibiting  the  district  court  of 
the  United  States  from  proceeding  further  in  a 
suit  for  libel  against  Jacob  Baiz,  who  clHiran  to 
be  acting  minister  of  the  Republic  of  Ouuto- 
mala  in  the  United  States.    Denied, 

Statement  by  Mr,  OhUf  Juitiee  Fuller: 
On  the  29th  day  of  June,  1889,  an  action 
was  commenced  by  one  John  Henry  llol  lander 
in  the  District  Court  of  the  United  Stntes 
for  the  Southern  District  of  New  Yurk 
against  Jacob  Baiz,  to  recover  damages  for 
the  publication  of  an  alleged  libel  upon  the 
plaintiff,  and  a  summons  was  served  upon 
him  on  the  2d  day  of  July  of  that  year. 
The  defendant  entered  a  general  appennuico 
in  the  action,  which  was  tiled  July  17.  1889. 
On  the  25th  day  of  September,  1889,  the  de- 
fendant veriflea  his  answer,  which  contained 
a  plea  to  the  Jurisdiction  of  the  district 
court  in  the  following  language : 

"The  defendant  alleges  that  he  is  now,  and 
ever  since  the  month  of  July,  1887,  has  been, 
the  consul-general  of  the  Uepublic  of  Ouate* 
mala  at  the  City  of  New  York,  and  Uiat  in 
or  about  the  month  of  May,  1889,  he  received 
from  the  Republic  of  Guatemala  a  duly* 
authenticated  copy  of  a  decree  in  the  English 
language,  dated  at  the  National  Palace  in 
Quatemala,  May  14,  1889,  with  instructions 
in  writing  from  said  government  to  publish 
the  same  in  the  newspapers  of  the  United 
States,  and  which  said  decree  had  previously 
been  published  in  the  official  Oaeette,  or  news- 
paper,  published  in  said  Republic,  and  that 
pursuant  to  such  instructions,  which  were  sent 
to  him  both  by  letter  and  by  cable,  and  not 
otherwise,  he  did,  on  or  about  the  9th  day 
of  June,  1889.  send  to  the  managers  of  the 
Associated  Press,  in  the  City  of  New  York, 
said  authenticated  copy  of  said  decree,  stat- 
ing that  it  was  possible  that  said  managers 
would  And  it  of  sufficient  interest  to  publish. 
That  prior  to  the  16tii  day  of  January,  1889, 
one  befior  Don  Francisco  Lainfiesta  was 
envoy  extraordinary  and  minister  plenipoten- 
tiary of  the  Republic  of  Guatemala  in  the 
United  States,  and  on  or  about  that  day  ha 
departed  from  the  United  States  upon  a  tem* 
porary  leave  of  absence,  duly  granted  to 
him,  and  that  from  on  or  about  that  day» 
down  to  on  or  about  the  10th  day  of  July, 
1889,  this  defendant  became  and  was  the  act- 
ing  minister  and  sole  representative  of  tha 
said  Republic  of  Guatemala  in  the  place, 
and  during  the  absence,  of  the  said  envoy 
extraonlinarv  and  minister  plenipotentiary, 
and  was  exclusively  in  charge  of  the  diplo- 
matic affairs  of  the  said  Republic  in  the 
United  States. 

*'And  by  reason  of  the  facts  herein  alleged 
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this  defendant  claims  that  this  court  has  no 
jurisdiction  of  thfs  action,  and  that  if  any 
jurisdiction  for  said  act  in  fact  exists  in  any 
ooort,  it  is  vested  solely  in  the  Supreme 
Court  of  the  United  States,  pursuant  to  the 
provisions  of  the  Constitution  and  the  stat- 
utes of  the  United  States  in  such  case  made 
and  provided." 

In  January.  1890,  a  motion  was  made  "for 
an  order  setting  aside  the  service  of  the  sum- 
mons and  all  subsequent  proceedings  in  the 
action,  and  that  the  court  dismiss  the  same, 
on  the  ^und  that  it  has  no  jurisdiction  of 
this  action,  and  had  no  iurisdiction  over  the 
defendant  at  the  time  of  the  commencement 
thereof. "  This  motion  was  based  on  the  de- 
fendant's affidavit  and  upon  proofs  oonsist- 
^^^..  ing  of  original  written  communications  from 
l^'^'^i  the  State  Department  to  Baiz,  and  on  duly- 
certified  copies  of  papers  on  file  in  said  De- 
partment ;  and  was  resisted  by  the  plaintiff 
•on  certain  affidavits,  and  an  original  letter 
from  the  Department  On  the  17th  day  of 
February  the  motion  was  denied,  and  an  ap- 
plication was  then  made  to  this  court  for  a 
rule  to  ^ow  cause  why  a  writ  of  prohibition 
sliould  not  issue  to  the  judge  of  the  district 
court,  prohibiting  him  from  proceeding 
further  in  said  action ;  or  if  a  writ  of  pro- 
hibition could  not  issue,  then  for  a  rule  to 
show  cause  why  a  writ  of  Mandamus  should 
not  issue,  commanding  the  judge  to  enter  an 
order  dismissing  the  cause,  for  the  reason 
that  the  jurisdiction  of  said  action  existed 
sulely  in  the  supreme  court  under  the  Con- 
Mitution  and  laws  of  the  United  States ;  or 
for  such  other  and  further  relief  as  might  be 
proper  in  the  premises.  The  application 
was  made  upon  the  petition  of  the  defendant 
in  the  action  in  the  district  court,  and  an- 
nexed to  the  petition  and  forming  a  part  of 
it  was  a  certified  copy  of  the  entire  record  in 
the  district  court,  including  every  paper 
used  upon  the  motion,  and  the  opinion  of 
the  court.  A  rule  having  been  issued,  the 
Judge  of  the  district  court  returned  thereto 
that  the  motion  was  denied  upon  the  facts 
and  considerations  appearing  in  the  record 
and  opinion,  copies  of  which  were  attached 
to  the  petition,  and  to  the  order  to  show 
cause,  and  submitted  to  this  court  whether 
the  district  court  should  take  further  cogni- 
sance of  the  said  cause  or  should  dismiss  the 


It  appeared  before  the  district  judge,  as  it 
does  here,  that  Mr.  Baiz  was  and  is  a  citizen 
of  the  United  States  and  a  resident  of  the 
City  of  New  York,  and  that  he  has  been 
since  1887  consul-general  of  Quatemala ;  that 
J9efior  Lainfiesta  was,  on  the  16th  day  of 
^January,  1880,  the  minister  of  Quatemala, 
of  Salvador  and  of  Honduras,  in  the  United 
States,  and  that  on  that  day  Sefior  Lainfiesta 
addreBsed  a  note  to  the  Secretary  of  State, 
advising  him  that  he  was  compelled  to  go  to 
Guatemala  tor  a  short  time,  and  saying: 
"Meanwhile,  I  beg  your  excellency  to  please 
allow  that  the  consul -general  of  Guatemala 
1407  ^d  Honduras  in  New  xoriL,  Mr.  Jacob  Baiz, 
should  communicate  to  the  office  of  the  Sec- 
retary of  State  any  matter  whatever  relatine 
to  the  peace  of  Central  America,  that  should 
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without  delay  be  presented  to  the  knowledge 
of  your  excellency." 

The  Secretary  of  State  accordingly,  on  ths 
24th  day  of  January,  informed  l^or  Baiz, 
**  consul-general  of  Guatemala  andHonduras,  * 
that  the. note  of  Minister  Lainfiesta  had  been 
received  and  that  he  would  **have  pleasure 
in  receiving  any  communication,  in  relation 
to  Central  America,  of  which  you  mav  be 
made  the  channel,  as  intimated  by  IJefior 
Lainfiesta."  On  the  6th  of  March,  1889,  Mr. 
Blaine  having  been  appointed  Secretary  of 
State,  information  of  that  fact  was  communi- 
cated by  him  to  ''Sefior  Don  Jacob  Baiz,  in 
charge  of  the  legations  of  Guatemala,  Salva- 
dor and  Honduras,"  the  receipt  of  whidh 
was  acknowledged  by  the  latter  under  date  of 
March  7,  the  note  of  reply  being  si^ed, 
"Jacob  Baiz,  Consul-General."  April  1, 
the  Secretary  of  State  addressed  a  communi- 
cation to  Senor  Don  Jacob  Baiz,  in  charge  of 
the  business  of  the  legations  of  Guatemala, 
Salvador  and  Honduras, "  iirforming  him  of 
the  apoointment  of  Mr.  Mizner  as  envoy 
extraordinary  and  minister  plenipotentiary 
of  the  United  States  to  the  Republics  of 
Guatemala,  Salvador  and  Honduras,  and 
asking  him  to  "kindly  apprise  the  govern- 
ments of  Guatemala,  Salvador  and  Hon- 
duras" of  the  appointment. 

In  the  official  circular  issued  by  the  De- 
partment of  State,  "corrected  to  June  18, 
1889,"  concerning  the  "foreign  legations  in 
the  United  States, "  under  Uie  heads  of  Guate- 
mala, Salvador  and  Honduras,  mention  is 
made  of  the  absence  of  Mr.  Lainfiesta,  and 
a  foot  note  is  referred  to  which  reads  "Jacob 
Baiz,  consul-general,  in  charge  of  business 
of  legation,  New  York  City."  That  cir- 
cular  shows  that  Russia,  Austria  and  Corca 
were  represented  by  ministers  who  were  ab- 
sent, and  had  chargii  d*affairsi  ad  irUerim, 
whose  names  are  severally  ^iven,  described 
as  such,  and  the  dates  of  their  presentation. 
Brazil  and  Venezuela  had  no  ministers,  but 
were  represented  by  a  charge  d*affaire$  or  a 
ehargi  d*affaire$  adinUrim,  the  name  of  the 
incumbent  and  the  date  of  his  presentation 
being  given  in  each  of  these  instances. 
Portugal  had  no  minister,  and  the  name  ap- 
pears of  "Baron  d'Almeirim,  consul,  and 
acting  consul-general,  in  charge  of  business 
of  legation,"  and  the  fact  and  date  of  his 
presentation.  Consul -General  Baiz  is  alone 
referred  to  in  a  foot  note,  and  is  not  shown 
to  have  been  presented. 

Sefior  Lainfiesta  did  not  return  as  minister, 
and  on  or  about  the  10th  day  of  July,  1889, 
Dr.  Fernando  Cruz  arrived  in  this  country 
and  was  presented  by  the  Secretary  of  State 
to  the  President  as  the  envoy  extraordinarv 
and  minister  plenipotentiaiT  of  the  Republic 
of  Guatemala  to  the  United  States. 

Mr.  Baiz  answered  in  the  action  brought 
by  Hollander  September  25,  1889. 

On  the  8d  of  October,  1889,  counsel  for  the 
plaintiff  addressed  to  the  State  Department 
a  letter,  in  which  he  inquired  who  was  the 
minister  of  the  State  of  Guatemala  from 
January  to  August,  1889;  and  received  nu 
answer  under  date  of  October  4,  1889,  signetl 
by  the  second  assistant  secretary  of  state,  as 
follows : 
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"I  haye  to  acknowledge  the  receipt  of  your 
letter  of  the  8d  inst.,  and  to  say  in  reply 
that  Sefior  Fernando  Cmz  presented  his  cre- 
dentials as  the  envoy  extraorainary  and  minis- 
ter plenipotentiary  of  Guatemala  here,  July 
11,  1889. 

"Prior  to  that  Sefior  Lainflesta  was  the  ac- 
credited and  recognized  minister,  but  had 
be^i  for  some  time  absent  from  the  United 
States.  During  his  absence  the  business  of 
the  lecration  was  conducted  by  Consul- 
General  Bail,  but  without  diplon^tic  char- 
acter.** 

On  the  11th  of  January,  1890,  Sefior  Cruz 
sent  the  following  communication  to  the 
State  Department : 

"Mr.  Michael  H.  Cardozo, ^counsel  for  Don 
Jacobo  Baiz,  in  the  suit  which  has  been 
brought  a£[ainst  the  latter  by  Mr.  J.  H. 
Hollander  in  New  York,  presented  to  your 
excellency  a  brief  of  the  facts  in  the  case 
and  made  application  to  you  to  be  pleased 
to  order  that  ha  be  furnished  with  a  certain 
certificate  in  regard  to  the  character  of  Mr. 
Baiz  during  the  absence  of  Don  Francisco 
Lainfiesta,  and  until  I  arrived  to  take  his 
place. 

"It  being  urgent  to  possess  this  document, 
since  the  day  approaches  t^make  use  thereof, 
and  the  government  of  Guc^temala  having 
instructed  Mr.  Baiz  to  make  the  publication 
upon  which  the  suit  is  brought  under  the 
belief  that  he  was  its  representative  in  this 
country  from  the  dav  of  Sefior  Lainfic3ta's 
departure,  I  take  the  liberty  of  begging  your 
excellency  to  be  pleased  to  order  that  the 
certificate  applied  for  bv  Mr.  Cardozo  be  is- 
sued as  soon  as  possible  and  sent  to  me  in 
order  that  I  may  forward  it  without  loss  of 
time.* 

The  acting  Secretary  of  State  replied  Jan- 
uary 21,  1890,  acknowledging  the  receipt  of 
Sefior  Cruz's  note  d  the  Ifth,  and  continuing 
thus: 

"The  facts  are  that  on  January  Id,  1889, 
Mr.  Lainflesta  informed  the  Department  of 
his  proposed  departure  from  the  United 
States  for  Guatemala  on  a  leave  of  absence. 
In  conveying  this  information  to  the  Secre- 
tary of  State,  Mr.  Lainflesta  said:  'In  the 
meantime  I  beg  your  excellency  to  pennit 
Mr.  Jacob  Baiz,  consul-general  of  Guatemala 
and  Honduras  at  New  York,  to  communicate 
to  the  Department  of  State  any  information 
connected  with  the  peace  of  Central  America 
that  may  be  of  sufficient  importance  to  be 
brought  without  delay  to  your  excellency's 
notice. '  Referring  to  this  note  the  Deput- 
ment»  on  January  84,  1889,  wrote  to  Mr. 
Bail,  saying:  'The  Secretary  of  State  will 
have  pleasure  in  receiving  any  communica- 
ti<m  in  relation  to  Central  Am^ca,  of  whidi 
you  may  be  made  the  channel,  as  intimated 
Dy  Sefior  Lainflesta. '  The  next  communica- 
tion of  the  Department  to  Mr.  Baiz  bears 
date  March  0,  ICm),  in  which  he  was  informed 
of  the  accession  to  office  of  the  present  Sec- 
retary of  State,  which  Mr.  Baiz  aomowledged 
on  too  following  day, 

"On  April  1st,  1889,  the  Department  ad- 
dmsed  a  oommunication  to  Mr.  Baiz,  'in 


charge  of  the  business  of  the  legations  of 
Guatemala,  Salvador  and  Honduras,'  in 
which  he  was  informed  of  the  recall  of  Mr. 
Henry  C.  Hall,  as  envoy  extraordinary  and 
minister  plenipotentiary  of  the  United  States 
to  the  Republics  of  Guatemala,  Salvador  and 
Honduras,  and  of  the  appointment  bv  the 
President,  by  and  with  uie  advice  ana  con- 
sent of  the  Senate,  of  Mr.  Lansing  B.  Mizner 
to  that  post.  Mr.  Baiz  was  requested  to  ap- 
prise the  respective  governments  of  this 
appointment.  This  communication  Mr.  Baiz  L 
acknowledged  on  April  2d,  1889.  On  May 
17th,  1889,  Mr.  Baiz  announced  to  the  De- 
partment ^our  appointment  b^  the  govern- 
ment of  Guatemala  as  its  minister  plenipo- 
tentiary at  this  Capital  in  place  of  Mr.  Lain- 
flesta, which  was  duly  acuiowledged  by  the 
Department  on  the  20th  of  the  same  month.. 
Subsequently  correspondence  took  place  be- 
tween the  Department  and  Mr.  Baiz  in  re- 
lation to  your  entrance  into  the  United  States 
and  to  your  reception  as  minister.  On  June 
14,  1889,  Mr.  Baiz  inclosed  to  the  Depart- 
ment an  autograph  letter  from  the  President 
of  Guatemala  dated  May  20,  1889,  to  the 
President  of  the  United  States,  relative  to 
the  recall  of  Mr.  Hall  as  United  States  min- 
ister to  the  States  of  Central  America.  Of 
this  communication  the  Department  acknowl- 
edged the  receipt,  on  June  25,  1889.  This, 
it  Is  believed,  is  d  correct  r6sum6  of  the  facts 
in  regard  to  Mr.  Baiz'  action  as  the  represen- 
tative of  Guatemala  in  the  absence  of  her 
duly  accredited  minister  from  the  United 
States." 

After  the  return  to  the  rule,  counsel  ap* 
pearing  in  opposition  to  granting  the  writ, 
moved  for  an  order  that  th^  petitioner  show 
cause  why  certain  papers  presented  by  him 
should  not  be  submitteid  for  the  consideration 
of  the  court  in  the  determination  of  the  mat* 
ter ;  and  the  petitioner,  after  objecting  to  the 
granting  of  Uie  order  and  protesting  against 
Uie  receipt  of  the  papers,  submitted  certain 
papers  on  his  part.  These  papers  taken  in 
chronological  oraer  are  as  follows :  a  letter 
dated  February  2,  1886,  from  the  Minister 
of  Foreini  Aiiairs  of  the  Republic  of  Hon- 
duras to  Mr.  Baiz,  transmitting  an  appoint- 
ment as  ehargi  d*affaim  of  the  Republic  of 
Honduras  to  the  government  of  the  United 
States,  and  hoping  that  he  will  accept  said 
appointment,  *^flllTng  it  to  the  best  interests 
of  the  country,  endeavoring  principally  to 
prevent  flli blistering  expeditions,"  etc.,  etc. 
Accompanying  it  was  a  communication  ad- 
dressed to  the  State  Department  under  date 
of  February  1,  1886,  and  conveying  infor- 
mation of  the  fact  of  the  appointment.  This 
was  presented  to  Mr.  Bayani,  then  Secretary 
of  State,  who  replied  on  the  22d  of  March. 
1886,  as  follows : 

"Agreeably  to  the  promise  made  to  you  in 
person  recently  by  Assistant-Secretary  Porter. 
1  have  considered  the  questions  involved  in 
your  nomination  as  eharffS  d'uffavra  of  Hon- 
duras in  the  United  States. 

**A  difficulty  arises  in  the  fact  stated  by 
you  to  Mr.  Porter,  that  you  are  a  citizen  of 
the  United  States.  It  has  long  been  the  al- 
most uniform  practice  of  this  government  to 
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decline  to  reoogniie  American  citizens  as  the 
accredited  diplomatic  representatives  of  for- 
eign powers.  The  statutory  and  Jurisdic- 
tional immunities  and  the  customary  privi- 
leges of  right  attaching  to  the  office  of  a  for- 
eign minister  make  it  not  only  inconsistent, 
but  at  times  even  Inconvenient,  that  a  cit- 
izen of  tiiis  country  should  enjoy  so  anom- 
alous a  position.  The  very  few  past  excep- 
tions to  this  rule  have  served  to  show  its 
propriety,  especially  when,  as  in  your  case,  it 
has  been  sought  to  supplement  the  consular 
functions  (which  an  American  citizen  may, 
if  otherwise  acceptable,  hold  with  perfect 
propriety)  by  an  added  diplomatic  rank  and 
(unction. 

**  Were  it  merely  a  question  of  conducting 
public  business  with  you  as  the  de  facto 
chargS  d*affaire»  ad  interim  during  the  ab- 
sence of  a  regularly  accredited  envoy  of 
Honduras,  there  would  be  little  difficulty. 
In  fact,  vou  now  stand  on  that  footing  for 
all  practical  purposes,  since  the  Department 
of  State  corresponds  with  you  as  consul- 
general,  upon  whatever  diplomatic  business 
may  arise ;  but  it  is  to  be  oome  in  mind  that 
this  is  done  because  the  office  of  the  envoy 
is  for  the  time  being  unfilled.  Tour  sub- 
stitutionary agency  is  cheerfully  admitted, 
but  this  is  dinerent  from  recognizing  you  as 
invested  with  the  diplomatic  diaracter  as  the 
incumbent  of  the  mission. 

'^VThilo  this  motive  would  alone  constrain 
me,  although  wiUi  regret,  from  acceding  to 
the  expressed  desire  of  Uie  government  of 
Honduras  and  receiving  you  as  its  diplomatic 
representative,  I  find  another  consideration 
in  the  phraseology  of  your  official  letter  of 
credence.  * 

The  Secretary  then  considers  the  objection 
arising  out  of  the  fact  that  that  instrument 
''xumounces  that  the  office  of  chargS  d* affaires 
is  conferred  upon  you  for  the  express  pur- 
pose of  negotiating  with  this  government  to 
prevent  the  organization  in  the  United  States 
of  hostile  expeditions  against  Honduras  and 
causing  certain  persons  named  therein  to  be 
put  under  bonds,  'not  to  contrive  in  any  way 
against  the  peace  of  Honduras.'" 

The  letter  of  credence  and  also  the  letter 
of  the  Honduranean  Minister  of  Foreign  Re- 
lations were  returned. 

On  the  24th  day  of  March.  1886,  Consul- 
Ocneral  Baiz  acknowledged  the  receipt  of 
the  dispatch  of  the  22d,  and  said : 

"I  will  lose  no  time  to  inform  the  govern- 
ment of  Honduras  of  our  correspondence, 
and  that  your  excellency  has  kindly  con- 
sented to  admit  my  substitutionary  agency 
in  the  absence  of  a  minister  by  virtue  of  my 
being  the  consul-general. 

**  I  thank  you  for  this  recognition,  the  ex- 
tent of  which  I  appreciate,  out  in  order  to 
fully  satisfy  the  government  of  Honduras, 
which. ho^  conferreid  this  honor  on  me,  I  take 
the  liberty  to  ask  whether,  in  the  absence  of 
a  minister,  the  State  Department  will  con- 
sider the  consul-general  e/targe  d*affaire»  ad 
hoe,  or  as  diplomatic  agent  of  Honduras,  for 
all  prnctical  as  well  as  official  purposes,  with- 
out relieving  me  of  duties  and  responsibil- 


ities  incumbent  on  a  citizen  of  the  United 
States. 

"The  declination  of  the  State  Department 
of  my  credentials  on  the  ground  tnat  they 
express  a  purpose  of  a  negotiation  not  ad- 
missible under  \he  laws  of  the  United  States 
will,  no  doubt,  be  satisfactory  to  the  govern- 
ment of  Honduras. " 

On  the  8d  day  of  April,  1886,  the  Secre- 
tarr  of  State  answerea  the  inquiry  of  Mr. 
Baiz  in  these  words : 

"I  have  received  your  letter  of  the  24th 
ultimo,  in  which,  after  referring  to  the  will- 
ingness expressed  in  mv  letter  to  you  of  the 
22d  March  to  admit,  in  the  absence  of  a 
minister  of  Honduras,  your  substitutionary 
agency  in  virtue  of  your  office  as  consul- 
general,  you  inquire  'whether,  in  the  ab- 
sence of  a  minister,  the  State  Department 
will  consider  the  consul-eeneral  ehirgi  d'<tf' 
faxrt%  ad  hoc  or  M  a  diplomatic  agent  of 
Honduras  for  all  practical  as  well  as  official 
purposes,  without  relieving'  you  'of  duties 
and  responsibilities  incumbent  on  a  citizen 
of  the  United  States?' 

"In  reply,  I  have  to  inform  you  that  it  is 
not  the  purpose  of  the  Department  to  regard 
the  substitutionary  agency,  which  it  cheer- 
fully admits  in  your  case,  as  conferring  upon 
you  personally  any  diplomatic  status  what- 
ever. Tour  agency  is  admitted  to  be  such 
only  as  is  compatible  with  the  continued  ex- 
istence of  a  vacancy  in  the  diplomatic  repre- 
sentation of  Honduras  in  the  United  States. 
To  recognize  you  as  ehargi  d'affaires  ad  hoc 
would  be  to  announce  that  the  vacancy  no 
longer  existed,  and  that  diplomatic  represen- 
tation was  renewed  in  your  person. 

"  It  is  a  common  thing  to  resort  to  a  tem- 
porary agency,  such  as  yours,  in  the  conduct 
of  the  business  of  a  mission.  A  foreign 
minister,  on  quitting  the  country,  often 
leaves  the  affairs  of  his  office  in  the  friendly 
charge  of  the  minister  of  another  countrv, 
but  Uie  latter  does  not  thereby  become  the 
diplomatic  agent  of  the  government  in  whose 
benalf  he  exerts  his  good  offices.  The  rela- 
tion established  is  merely  one  of  courtesy 
and  comity.  The  same  thing  occurs  when 
the  temporary  good  offices  of  a  consul  are 
resorted  to.  in  neither  case  is  a  formal  cre- 
dence, ad  hoc  or  ad  interim^  necessary. " 

Jfestn,  Joseph  H«  Choate  and  Michad 
H,  Cardoto,  for  petitioner: 

The  Judicial  power  of  the  United  States  ex- 
tends to  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls. 

7  Ops.  Atty-Gen.  186. 

This  court  has/power  to  issue  a  writ  of  pro- 
hibition in  the  case  now  before  it. 

Re  Phenix  Ins.  Co.  118  U.  S.  610,  626  (80: 
274,  280):  Smith  y.  Whitney,  116  U.  8.  167, 178 
(29: 601,  602). 

This  court  ipav  issue  a  writ  of  mandamus 
under  section  68o,  Rev.  Stat. 

Virginia  v.  Rives,  100  U.  8.  818,  828.  829 
(28: 667.  671,  678);  Re  Parker,  181  U.  S.  221 
(88: 128);  Re  ChaUdugay  0.  A 1.  Oo,  128  U.  8. 
544  (82: 508);  Re  Parker,  120  U.  a  787  (80: 818); 
Ex  parU  Morgan,  114  U.  8.  174  (29:185);  m 
parte  Burtis,  108  U.  8.  288  (26: 892);  Ex  parU 
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Denver  dsR  G.R.C0,  101  U.  8.  711  (25: 873); 
Ex  parte  Flippin,  94  U.  S.  850  (24: 195). 

A  foreign  minister,  temporarily  leaving  this 
country,  may  designate  some  one  to  act  as 
ehargS  cfaffairet  for  the  government  be  repre- 
sents during  his  absence,  and  ^e  may  be  a  citi- 
zen of  the  United  States. 

Mr.  £varts,  Secretarv  of  State,  letter  to  Mr. 
Camacho,  April  20,  1880,  MS8.  voUs,  Venezu- 
ela; 1  Whart.  Inter.  Law  Dig.  628,  §  1882. 

Where  the  facts  are  not  ns  strong  as  here,  the 
courts  of  the  United  States  have  recognized 
that  persons  were  acting  in  a  diplomatic  char- 
acter. 

United  Staia  ▼.  Ortega,  4  Wash.  C.  C.  681; 
United  States  ▼.  Liddle,  2  Wash.  C.  C.  205; 
United  States  v.  Benner,  Bald.  C  C.  234. 

The  position  which  the  petitioner  occupied 
was  one  clothed  with  diplomatic  functions. 

Woolsey,  Int.  Law  (4th  ed.)  164;  Wheaton, 
Int.  Law  (8th  ed.)  §  215;  Kent,  Com.  on  Int. 
Uw.  123;  Hall.  Int  Law  (2d  ed.)  292,  §  105; 
Davis.  Int.  Law,  144;  Twiss,  Law  of  Nations 
(new  ed.)  350,  S  209;  Levi,  Int.  Law,  118;  Pom- 
eroy.  Int.  Law,  §  331,  p.  410;  2  Phillimore, 
InL  Law  (2d  ed.)  ^  220;  1  Halleck,  Int.  Law 
(new  ed.)  274;  Bouv.  Law  Diet  tit.  (liargi 
d^  Affaires;  Heffter.  Droit  Int  Pub.  de  TEuropc, 
88S;  iVlniten9,Guide Diplomatique (5th  ed.)§16, 
p.  61;  Ktuber,  Droit  des  Gens.  Mod.  §  182;  8 
Pradier-Fodere.  Traits  de  Droit  Int.  Public, 
113.  (^  1284;  Ferd  De  Cussy,  Dictionnaire  de 
Diplomat  et  du  Consul,  129;  1  De  Clercq  et  De 
Vallat.  Guide  Pratique  des  Consulats  (4th  ed.) 
93;  3  Pasquale  Fiore.  Nouveau  Droit  Int.  Pub- 
lic, traduit  de  I'ltalien  par  Antoine,  p.  49, 
§  1106;  Das  Europaisclic  Yolkcrrecht  der  Ge- 
genwart  auf  den  bisherifren  Grundlagen,  von 
Dr.  August  Wilhelm  Heffter  (6th  ed.)  395. 

The  documentary  correspondence  conclu- 
sively demonstrates  that  the  petitioner  was 
cItargS  d'affaires  ad  interim, 

Mr.  Clay,  Secret anr  of  State,  report  on  the 
posili  »n  of  chargSs  draffaires/Rouae  Doc.  No. 
452,  19th  Conff.  2d  scss.;  1  Wheaton,  let.  Law 
Dig.  §  88;  Mr.  Webster,  letter  to  Mr.  Hulse- 
mnnn,  June  8,  1852;  Wheaton,  Elements  of 
lot.  Law  (8th  Am.  ed.)  part  IIL,  §  214,  note 
122:  Encyclop.  Brit  (Last  ed.)tit  Ambassador. 

The  question  as  to  the  Jurisdiction  of  the  dis- 
trict court  was  properly  raised  by  motion. 

Cliapman  v.  Bamqf,  129  U.  S.  677  (32: 8OO); 
Burs  V.  Preston,  111  U.  8.  252  (28:419);  Grace 
V.  American  C.  Ins,  Co.  109  U.  S.  278(27: 932); 
Robertson  v.  Cease,  97  U.  S.  646  (24:1057);  Ex 
parte  MeCardU,  74  U.  8.  7  Wall  506,  515  (19: 
264,  265). 

The  want  of  Jurisdiction  in  the  district  court 
was  prop<>r1y  pleaded  in  the  answer. 

N.  Y.  Code  Civ.  I'roc.  §  498;  Davisy,  Paek^ 
ard,  82  U.  8.  7  Pet  276  (8: 684);  Holbrook  v. 
Henderson,  4  Sandf.  619;  Mamialena  Steam 
Nat.  Co,  V.  MarHn,  28  L.  J.  N.  8.  Q.  B.  810.  3 
El.  &  El.  94. 

Mr.  Robert  D.  Benediet*  for  respondent: 

This  court  is  not  authorized  tp  issue  a  writ 
of  prohibition  to  the  district  court  except  in  the 
cases  expressly  provided  for  by  the  18ih  section 
of  the  Judiciary  Act  of  1789  (now  g  688,  Rev. 
SUt.). 

Be  parts  Christy,  49  U.  8.  8  How.  292  (11: 
608);  Ex  parte  Gordon,  66  U.  8.  1  Black.  508 
(17: 184);  Exports  Graham,  77  U.  8.  10  Wall. 
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541  (19: 981);  Ex  parte  Boston,  95  U.  8.  71, 72 
(24: 874). 

The  present  case  is  not  one  in  which  a  wriv 
of  mandamus  is  warranted  by  law. 

Ex  parU  Crane,  30  U.  S.  5  Pet.  190  (8:  92); 
Ex  parte  Bradley,  74  U.  8. 7  Wall.  376  (19: 218); 
Ex  parte  Seeombe,  60  U.  8.  19  How.  9-15  (15t 
505.  666);  Hk  parte  Morgan,  114  U.  8.  174  (29: 
135);  Ex  parte  Flippin,  94  U.  8.  350  (24: 195); 
Ex  parte  Loring,  94  U.  8.  418  (24: 165);  filr 
parU  Denver  d  R.  G.  B,  Co.  101  U.  8.  720  (25: 
875);  Ee  parte  Burtis,  103  U.  S.  238  (26:  392). 

The  general  appearance  of  the  defendadt 
cured  all  defects  and  waived  exemption. 

Atkins  V.  Fibre  Disintegrating  Go,  85  U.  8. 
18  Wall.  298  (21:  843);  Taylor  v.  Best,  14  C.  B. 
487.  494.  523;  Be  Ulrieh,  8  Ben.  855;  Winanp 
V.  McKean  B.  dk  N.  Co.  ^  Blatchf.  219;  Flar^ 
ders  V.  jEtna  Ins,  Co.  8  Ma<^n,  158;  Taylor  v. 
Longwort/i,  39  U.  8. 14  Pet  172  (10: 405);  Irvins 
V.  Lowry,  89  U.  8.  14  Pet  293  (10: 462). 

The  Act  of  April  30,  1790,  was  brouglit  U> 
the  consideration  of  the  courts  in  three  cases: 

United  States  v.  Liddle,  2  Wash.  C.  C.  205; 
United  States  v.  Grtega,  4  Wash.  0.  C.  531; 
United  States  v.  Benner,  Baldw.  0.  C.  234. 

The  exemption  claimed  is  one  which  th» 
courts  cannot  look  on  with  favor. 

Mr.  Fish.  Secretarv  of  State,  to  Mr.  Jav, 
Nov.  29,  1874.  MSS.  Inst  Austria;  Whart.  Int 
Law  Dig.  g  92,  pp.  642,  648. 

Mr,  Chief  Justice  Fuller  delivered  U;o 
opinion  of  the  court: 

The  Judicial  power  of  the  United  States 
extends  to  ""rU  cases  affecting  ambassadors, 
other  public  ministers  and  consuls."  Const, 
art.  III.,  sec  2. 

By  section  687  of  the  Revised  Statutes,  it 
is  provided  that  the  supreme  court  "shall 
have  exclusively  all  such  jurisdiction  of 
suits  or  proceeding  against  embassadors,  or 
other  public  ministers,  or  their  domestics, 
or  domestic  servants,  as  a  court  of  law  can 
have  consistently  with  the  Law  of  Nations ; 
and  original,  but  not  exclusive,  Jurisdiction 
of  all  suits  brought  by  embassadors,  or  other 
public  ministers,  or  in  which  a  consul  or  a 
vice-consul  is  a  party."  Bv  section  563.  it 
is  provided  that  ^ the  district  courts  shall 
have  J urisdiction as  follows:  .  .  .  Seven- 
teenth. Of  all  suits  against  consuls  or  vice- 
consuls,"  except  for  certain  offenses.  The 
petitioner  has  been,  since  July,  1887,  the 
consul-general  of  the  Republic  of  Guatemala, 
and  therefore  the  district  court  had  jurisdic- 
tion of  the  action  in  question,  unless  he  be- 
longed to  the  clasf  of  official  personages  sub- 
ject to  suits  or  proceedings  only  in  this 
court.  This  he  insists  was  the  fact,  and 
avers  in  his  petition,  as  he  did  in  his  plea 
in  the  district  court,  that  at  the  time  of  the 
commencement  of  the  action  and  until  and 
including  the  10th  day  of  July,  1889,  which 
was  the  eighth  day  after  service  of  process 
upon  him.  lie  was  ''the  acting  minister  and 
sole  representative  of  said  Republic  (of 
Guatemala)  in  the  United  States,"  and  for 
that  reason  came  within  the  words  of  sectiott 
687.  "other  public  ministers." 

The  exemption  asserted  oeaaed  on  the  10th 
of  July,  1889.  and  on  the  17th  of  July  the 
petitioner  gave  a  general  notice  of  appearance 
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in  the  action,  but  did  not  set  up  the  want  of 
lurisdiction  until  the  25tb  of  the  following 
September.  Suit  could  have  been  brought 
in  that  court  against  him  on  the  11th  dny  of 
July,  but  as  in  his  view  this  could  not  have 
been  done  on  the  29th  of  June  or  the  2d  of 
July,  he  contends  that  the  district  court 
■bould  be  ordered  to  dismiss  the  suit,  though 
it  could  at  once  be  recommenced  therein. 
But  it  is  said  that  the  appearance  did  not 
waive  the  right  to  be  sued  in  this  court 
rather  than  in  the  district  court,  because 
that  was  the  privilege  of  the  country  or  gov- 
ernment which  he  represented.  Without 
pausing  to  inquire  how  far  this  is  a  correct 
application  of  the  international  privilege  of 
not  being  sued  at  all,  its  assertion,  even  in 
this  restricted  form,  serves  to  emphasize 
petitioner's  contention  that  he  was  at  that 
time  the  minister  or  diplomatic  agent  of  the 
Republics  of  Quatemala,  Salvador  and  Hon- 
duras in  the  United  States,  intrusted  by 
▼irtue  of  his  office  with  authority  to  represent 
those  Republics  in  their  negotiations  and  to 
£419J    Tindicate  their  prerogatives. 

Under  section  2,  art.  II. ,  of  the  Constitu- 
tion, the  President  is  vested  with  power  to 
*  appoint  ambassadors,  otlier  public  ministers 
ana  consuls,"  and  by  section  8  it  is  provided 
that  "he  shall  receive  ambassadors  and  other 
public  ministers." 

These  words  are  descriptive  of  a  class  ex- 
isting by  the  Law  of  Nations,  and  apply  to 
diplomatic  agents,  whether  accredited  by  the 
United  States  to  a  forci^  power  or  by  a 
foreign  power  to  the  United  States,  and  the 
words  are  so  used  in  section  2  of  art.  III. 
These  agents  may  be  called  ambassadors, 
^nvoy8,  ministers,  comuiissioners,  eltarres 
d'affairei,  agents  or  otherwise,  but  they  pos- 
sess in  substance  the  same  functions,  rights 
and  privileges  as  agents  of  their  respective 
governments  for  the  transaction  of  its  diplo- 
matic business  abroad.  Their  designations 
are  diiefly  significant  in  the  relation  of  rank, 

?recedence  or  diimity.  (Atty-Qen.  Gushing, 
Ops.  Atty-Qe£  186.) 

Hence,  when  in  subdivision  fifth  of  section 
1674  of  the  Revised  Statutes  we  find  "diplo- 
matic ofilcer"  defined  as  including  ** ambassa- 
dors, envoys  extraordinary,  ministers  pleni- 
potentiaiT,  ministers  resident,  commissioners, 
eharffji  a*affaire»f  agents  and  secretaries  of 
legation,  and  none  others,"  wo  understand 
that  to  express  the  view  of  Congress  as  to 
what  are  included  within  the  term  ** public 
ministers,"  il though  the  section  relates  to 
diplomatic  oflicers  of  the  United  States. 

But  the  scope  of  the  words  **  public  minis- 
ters" is  deflnea  In  the  legislation  embodied  in 
title  XLYII.,  JFkfrdffn  Melatiom  (Rev.  Stat. 
p.  788,  2d  ed.).  Section  4062  provides  that 
"every  person  who  violates  any  safe  conduct 
or  passport  duly  obtained  and,  issued  under 
authority  of  the  United  States;  or  who  as- 
saults, strikes,  wounds,  imprisons  or  in 
any  other  manner  offers  violence  to  the  person 
of  a  public  minister.  In  violation  of  the  Law 
of  Nations,  shall  be  imprisoned  for  not  more 
than  three  years,  and  fliied,  at  the  discretion 
of  the  court."  Section  4068  enacts  that 
whenever  any  writ  or  process  is  sued  out  or 
prosecuted  by  any  person  in  any  court  of  the 


United  States,  or  of  a  State,  or  by  any  Jud^e 
or  justice,  whereby  the  person  of  any  public 
minister  of  any  foreign  prince  or  state,  au- 
tiiorizcd  and  received  as  such  bv  the  Presi- 
dent, or  any  domestic  or  domestic  servant  of  [AM} 
any  such  minister,  is  arrested  or  imprisoned, 
or  his  goods  or  chattels  are  distrained,  seized 
or  attached,  such  writ  or  process  shall  be 
deemed  void.  Section  4064  imposes  penalties 
for  suing  out  any  writ  or  process  in  violation 
of  the  preceding  section ;  and  section  4065 
says  that  tlie  two  preceding  sections  shall 
not  apply  to  any  case  where  the  person 
against  whom  the  process  is  issued  is  a  citizen 
or  inhabitant  of  the  United  States  "in  the 
service  of  a  public  minister,"  and  the  proc- 
ess is  founded  upon  a  debt  contracted  before 
he  entered  upon  such  service;  nor  shall  the 
preceding  section  apply  to  any  case  where 
the  person  against  whom  the  process  is  issued 
is  a  ** domestic  servant  of  a  public  minister,* 
unless  the  name  of  the  servant  has  been  reg- 
istered and  posted  as  therein  prescribed. 

Section  4130,  which  is  the  last  section  of 
the  title,  is  as  follows:  '*The  word  'minis- 
ter, '  when  used  in  this  title,  shall  be  under- 
stood teHnean  the  person  invested  with,  and 
exercising,  the  principal  diplomatic  func- 
tions. The  word '  consul '  shal  1  be  understood 
to  mean  any  person  invested  by  the  United 
States  with,  and  exercising,  the  functions  of 
consul-general,  vice-consul-general,  consul 
or  vice-consul." 

Section  4062,  4068,  4064  and  4066  wer* 
originally  sections  25,  26,  27  and  28  of  the 
Crimes  Act  of  April  80,  1790  (1  Stat.  118). 
and  these  weit  drawn  from  the  Statute  7 
Anne,  chap.  12,  which  was  declaratory 
simply  of  the  Law  of  Nations,  which  Lord 
Mansfield  observed,  in  Heathjidd  v.  OhilUm, 
4  Burr.  2016,  the  Act  did  not  intend  to  alter 
and  could  not  alter. 

In  that  case,  involving  tlie  discharge  of 
the  defendant  from  custody,  as  a  domestic 
servant  to  the  minister  of  tlie  Prince  Bishop 
of  Liege,  Lord  Mansfield  said:  "I  should 
desire  to  know  in  what  manner  this  minister 
was  accredited — certainly,  he  is  not  an  am- 
bassador, which  is  the  first  rank^nvoy,  in- 
deed, is  a  second  class :  but  he  is  not  shown 
to  be  even  an  envoy.  He  is  called 'minister' 
'tis  true ;  but  minister  (alone)  is  an  equivo- 
cal term."  The  Statute  of  Anne  was  passed 
in  consequence  of  the  arrest  of  an  ambassador 
of  Peter  the  Great  for  debt,  and  the  demand 
by  the  Czar  that  the  sheriff  of  Middlesex  .^^•. 
and  all  others  concerned  in  the  arrest  should  l^^^i 
be  punished  with  instant  death  (1  Bl.  Com. 
254)  ;  and  it  was  in  reference  to  this  that 
Lord  £llenborough,  in  Vif)ea8h  v.  Becker,  8 
Maule  &  S.  284,  where  it  was  held  that  a 
resident  merchant  of  London,  who  is  ap- 
pointed and  acts  as  consul  to  a  foreign  prince* 
is  not  exempt  from  arrest  on  mesne  process, 
remarked :  ^I  cannot  help  thinking  that  the 
Act  of  Parliament,  which  mentions  only 
'embassadors  and  public  ministers,'  ana 
which  was  passed  at  a  time  when  it  was  an 
object  studiously  to  comprehend  all  kinds  of 
public  ministers  entitled  to  these  privileges, 
must  be  considered  as  declaratory,  not  only 
of  what  tbe  Law  of  Nations  is,  but  of  the 
extent  to  which  that  law  is  t9  be  ^airied." 
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Three  cases  are  cited  by  counsel  for  peti- 
tioner arising  under  or  involving  the  Act  of 
1790.  In  United  Stata  v.  LicUUe,  2  Wash. 
O.  C.  205,  in  the  case  of  an  indictment  for 
an  assault  and  battery  on  a  member  of  a 
foreign  legation,  it  was  held  that  the  cer- 
tificate of  the  Secretary  of  State,  dated  sub- 
sequently to  the  assault  and  battery,  is  the 
best  eviaenoe  to  prove  the  diplomatic  char- 
licter  of  a  person  accredited  as  a  minister  by 
the  government  of  the  United  States.  The 
oertincate  from  tiie  Secretary  of  State,  Mr. 
Madison,  stated  that  "when  Mr.  Feronda 
produced  to  the  President  his  credentials  as 
thargS  de$  affairei  of  Spain,  he  also  intro- 
duced De  Lima,  as  a  gentleman  attached  to 
the  legation  and  performing  the  duties  of 
secretary  of  legation,  and  the  certificate  was 
held  to  be  the  best  evidence  to  prove  that 
Feronda  was  received  and  accredited,  and 
that  at  the  same  time  De  Lima  was  presented 
and  received  as  secretary  attached  to  the 
legation.  Li  United  States  v.  Ortega^  4  Wash. 
C.  C.  681,  there  was  produced  In  court  an 
official  letter  from  the  Spanish  minister  to 
the  Secretary  of  State,  informinfl;  him  that 
he  hcd  appointed  Mr.  Salmon  eharai  d^itf- 
faires ;  a  letter  from  the  minister  to  Mr.  Sal- 
mon ;  a  letter  from  the  Secretary  of  State  ad- 
dressed to  the  Spanish  minister,  recognizing 
the  character  of  Mr.  Salmon ;  two  letters  from 
the  Secretary  of  State  addressed  to  Mr.  Salmon 
as  eharai  d'affaires ;  and  the  deposition  of  the 
chief  clerk  of  the  State  Department  that  Mr. 
Salmon  was  recognized  by  the  President  as 
cha/rgi  d'affairee,  and  was  accredited  by  the 
Secretary  of  State.  In  United  States  v.  Ben- 
ner.  Bald.  C.  C.  284,  the  court  was  furnished 
witii  a  certificate  fiom  the  Secretary  of  State 
that  the  Danish  minister  had  by  letter  in 
formed  the  Department  that  Mr.  Brandis  had 
arrived  in  this  country  in  the  character  of  at- 
tach6  to  the  legation,  and  that  said  Brandis 
iiad  accordingly,  since  that  date,  been  recog- 
nized by  the  Department  as  attached  to  the  le- 
gation in  that  character. 

These  cases  clearly  indicate  the  nature  of 
the  evidence  proper  to  establish  whether  a 
person  is  a  public  minister  within  the  mean- 
ing of  the  Constitution  and  the  laws,  and 
that  the  inquiry  before  us  may  be  answered 
by  such  evidence,  if  adduced. 

Was  Consul -General  Baiz  a  person  ''in- 
vested with  and  exercising  the  principal 
diplomatic  functions,"  within  section  4180, 
or  a  "diplomatic  officer,"  within  section 
1674?  His  counsel  claim  in  their  motion 
that  he  was  **the  acting  minister  or  diargS 
d'affaires  of  the  Republics  of  Guatemala, 
Salvador  and  Honduras  in  the  United  States," 
and  so  recognized  by  the  State  Department, 
and  that  he  exercised  diplomatic  functions 
as  such  and  therefore  was  a  public  minister, 
within  the  Statute. 

By  the  Congresses  of  Vienna  and  Aix-la- 
Chapelle  four  distinct  kinds  of  representation 
were  recognized,  of  which  the  fourth  com- 

E'sed  Morgh  d'affaires,  who  are  appointed 
the  minister  of  foreign  affairs,  ana  not  as 
others,   nominally  or  actually  by  the 
sovereign.    Under  the  regulations  of  this 

government  the  representatives  of  the  United 
tates  have  heretofore  been  ranked  in  three 
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grades,  the  third  being  ehargis  d'affaires. 
Secretaries  of  legation  act  ex  officio  as  chttrges 
d'affaires  a  I  interim,  and  in  the  absence  of  the 
secretary  of  legation  the  Secretary  of  State 
may  desi^ate  any  competent  person  to  act  ad 
interim,  in  which  case  he  is  spccitlcally  ac- 
credited by  letter  to  the  minister  for  foicign 
affairs. 

Wheaton  says :  **  Cha/rgh  d'affaires,  accred- 
ited to  the  ministers  of  foreign  affairs  of  the 
court  at  wliich  they  reside,  are  either  cJiarffen 
d'affaires  ad  hoc,  who  are  originally  sent  ai  d 
accredited  by  their  govcrnuicnts,  or  c/taif/ts 
d'affaires  per  interim,  substituted  in  the  place 
of  the  minister  of  their  respective  nations 
during  his  absence."  Elements  Int.  Law 
(8th  ed. )  i  215. 

Ch.  de  Martens  explains  that-  **c/inrgSs 
d'affaires  ad  hoc  on  permanent  mission  are  jic- 
credited  by  letters  transmitted  to  tlic  minister 
of  foreign  affairs.  Chaigis  d'affaires  ad  in- 
terim are  presented  as  such  by  the  minister 
of  the  first  or  second  class  when  he  is  about 
to  leave  his  position  temporarily  or  pcruui- 
nently.*  Guide  Diplomatique,  vol.  1,  p.  CI, 
§16. 

"They,"  observes  Twiss  in  his  Law  of 
Nations,  g  192,  "are  orally  invested  with  the 
charge  of  the  embassy  or  legation  by  tlie 
ambassador  or  minister  himself,  to  be  exer- 
cised during  his  absence  from  the  seat  of  his 
mission.  They  are  accordingly  announced 
in  this  character  by  him  before  his  departure 
to  the  minister  of  foreign  affairs  of  the  court 
to  which  he  is  accredited." 

Diplomatic  duties  are  sometimes  imposed 
upon  consuls,  but  only  in  virtue  of  the  right 
of  a  government  to  designate  those  who  shall 
represent  it  in  the  conduct  of  international 
affairs  (Calvo,  Droit  Int.  686)  ;  and  among 
the  numerous  authorities  on  international 
law,  cited  and  quoted  from  by  petitioner's 
counsel,  the  attitude  of  consuls,  on  whom 
this  function  is  occasionally  conferred,  is 
perhaps  as  well  put  by  De  Clercq  and  De 
Yallat  as  by  any,  as  follows: 

"There  remains  a  last  consideration  to 
notice,  that  of  a  consul  who  is  charged  for 
the  time  being  with  the  management  of  tlio 
affairs  of  a  diplomatic  post ;  he  is  accred- 
ited in  this  case  in  his  diplomatic  capacity, 
either  by  a  letter  of  the  minister  of  foreign 
affairs  of  France  to  the  minister  of  foreign 
affairs  of  the  country  where  he  is  about  to 
reside,  or  by  a  letter  of  the  diplomatic  agent 
whose  place  he  is  about  to  fill,  or  finally  by 
a  personal  presentation  of  this  agent  to  the 
minister  of  foreign  affairs  of  the  country." 
Guide  Pratique  des  Consulats,  vol.  1,  p.  98. 

That  it  may  sometimes  happen  that  consuls     1 4324^1 
are  so  charged  is  recognized  by  section  1788 
of  the  Revised  Statutes,  which  provides : 

"No  consular  officer  shall  exercise  diplo- 
matic functions,  or  hold  anv  diplomntio 
correspondence  or  relation  on  the  part  of  the 
United  States,  in,  with  or  to  the  government 
or  country  to  which  he  is  appointed,  or  any 
other  country  or  government,  when  there  is 
in  such  country  any  officer  of  the  United 
States  authorized  to  perform  diplomatie 
functions  therein ;  nor   in  any  ease,   unless 
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expreaslT  authorized  by  the  President  ao  to 
do.» 

Bat  in  foch  case  their  consular  character 
-  la  necessarilj  subordinated  to  their  superior 
diplomatic  character.  **•  A  consul, "  obeerved 
i/r.  JuHtiu  Story,  in  TU  Anne,  16  U.  S.  8 
AVheat.  486,  445  [4:  428,  480],  ''though  a 
public  agent,  is  supposed  to  be  clothed  with 
authority  only  for  commercial  purposes.  He 
has  an  imdoubted  right  to  interpose  claims 
for  the  restitution  ox  property  belonging  to 
the  subjects  of  his  own  country ;  but  he  is 
not  considered  as  a  minister,  or  diplomatic 
agent  of  his  sovereign,  intrusted,  by  Tirtue 
oi  his  office,  with  authority  to  represent  him 
in  his  negotiations  with  foreign  states,  or  to 
vindicate  his  prerogatives.  There  is  no 
doubt  that  his  sovereign  may  specially  in- 
trust him  with  such  authority ;  but  in  such 
case  his  diplomatic  character  is  superadded 
to  his  ordinary  powers,  and  ought  to  be  rec- 
ognized by  the  government  within  whose 
dominions  he  assumes  to  exercise  it. " 

When  a  consul  is  appointed  eluxrgS  d*qf' 
fairer  he  has  a  double  political  capacity ; 
but  though  invested  witn  full  diplomatic 
privileges,  he  becomes  so  invested  as  ehargi 
d'affaires  and  not  as  consul,  and  though  au- 
thorized as  consul  to  conununicate  directly 
with  the  ffovemment  in  which  he  resides,  he 
does  not  wereb^  obtain  the  diplomatic  privi- 
leges of  a  minister.  Atty-Qen.  Cushing, 
7  Ops.  Attv-Qen.  842,  846. 

This  is  illustrated  by  the  ruling  of  Mr. 
AM9\  Secretary  Blaine,  April  12,  1881,  that  the 
consul-general  of  a  foreign  ^oyemment  was 
not  to  be  regarded  as  entitled  to  the  immuni- 
ties accompanying  the  possessionof  diplomat- 
ic character,  because  he  was  also  accredited 
as  the  ''political  agent"  so-called  of  that 
government,  since  he  was  not  recognized  as 
performing  any  acts  as  such,  which  he  was  ndt 
equally  competent  to  perform  as  consul-gen- 
eral. 

1  Whart  Dig.  Int.  Law  (2d  ed.)  g  88^  p. 
024. 

We  are  of  opinion  that  Mr.  Baiz  was  not, 
at  the  time  of  the  commencement  of  the  suit 
in  question,  eka/rgi  d*affa%re»  ad  interim  of 
Guatemala,  or  invested  with  and  exercising 
the  principal  diplomatic  functions,  or  in  any 
view  a  "diplomatic  officei."    He  was  not  a 

Sublic  minister  wiUiin  the  intent  and  mean- 
ig  of  §  687,  and  the  district  court  had  Juris- 
diction. 

The  letter  of  Sefior  Lainflesta  of  January 
16,  1889,  was  neither  an  appointment  of  Mr. 
Baiz  as  ehargi  d affaires  ad  interim,  nor  equiv- 
alent to  such  an  appointment.  It  was  a  re- 
quest in  terms  that  the  Secretary  of  State 
would  "please  allow  that  the  consul-general 
of  Guatemala  and  Honduras,  in  New  York, 
Mr.  Jacob  Baiz,"  diould  communicate  to 
the  office  of  the  Secretary  of  State  any  matters 
relating  to  the  peace  of  Central  America  of 
which  that  Department  ought  to  be  informed 
without  delay.  This  is  not  the  language 
of  designation  to  a  representative  position, 
nnd  is  the  language  designating  a  mere  me- 
dium of  communication;  and  the  reply  of 
Mr.  Secretary  Bayard  so  treats  it,  in  declar- 
ing that  the  department  would  be  pleased  to 


receive  any  commimciation  in  relation  ta 
Central  America  of  whidi  Consul -G^eneral 
Baiz  might  be  mtide  the  channel.  This  reply 
is  addressed  to  Mr.  Baiz  as  **  Consul -General  of 
Guatemala  and  Honduras, "  and  not  as  ehargS 
d  affaires  ad  interim.  The  mere  fact  that  the 
usual  note  conveying  the  information  to  the 
legations  of  Mr.  Se(»retary  Blaine's  accession 
chanced  to  be  addressed  to  "Sefior  Don  Jacob 
Baiz,  in  charge  of  the  legations  of  Guatemala, 
Salvador  and  Honduras,"  was  not  a  recogni- 
tion Uiat  he  was  chargS  d  affaires  ad  interim 
or  exercising  diplomatic  functions ;  and  Mr. 
Baiz  in  acknowledfi^ing  the  receipt  of  that  an- 
nouncement properly  si  gns  h  is  letter  *^  Consul  -  'M6] 
Ckneral. "  It  may  be  tliat  such  announcements 
are  not  sent  to  any  but  those  exercising  dip- 
lomatic functions;  but  this  courtesy  could 
not  operate  as  in  itself  a  deliberate  recogni- 
tion of  the  right  to  exercise  such  functions, 
nor  that  the  person  to  whom  the  communica- 
tion was  addressed  was  in  such  exercise  as 
a  matter  of  fact.  It  was  entirely  proper, 
since  Consul -General  Baiz  was  the  channel 
of  communication  between  Guatemala,  Hon- 
duras and  Salvador  and  the  State  Deportment, 
that  the  notification  should  be  sent  to  him, 
and  even  if  that  course  had  not  been  usual, 
the  courtesy  could  not  be  availed  of  to  im- 
part a  character  which  the  recipient  did  not 
otherwise  possess. 

The  proofs  show  that  of  ten  letters  from 
the  State  Department  to  Mr.  Baiz,  between 
January  16  and  July  10,  1889,  two  were  ad- 
dressed to  him  as  in  charge  of  the  legations, 
or  the  business  of  the  legations,  of  Guatemala, 
Salvador  and  Honduras ;  two  were  addressed 
to  him  as  consul  of  Honduras ;  and  six  as 
consul-general  of  Guatemala,  or  Guatemala 
and  Honduras.  Of  seven  letters  from  Mr. 
Baiz  to  the  Department,  one  was  signed  Jacob 
Baiz  and  six,  Jacob  Baiz,  Consul -General. 
The  acknowledgment  of  notice  of  the  acces- 
sion of  the  Secretary  of  State,  and  of  the  ap- 
pointment of  Mr.  Minzer,  and  the  transmis- 
sion of  a  letter  from  the  President  of  Guate- 
mala, and  the  announcement  of  the  appoint- 
ment of  Minister  Cruz,  by  the  consul-general, 
can  hardly  be  regarded  as  the  performance  of 
diplomatic  functions  as  such. 

The  official  circular  issued  by  the  Depart- 
ment of  State,  corrected  to  June  18,  1889, 
fives  the  names  and  description  of  the  etiaryis 
^affaires  ad  interim,  in  the  case  of  countries 
represented  by  ministers  who  were  absent  and 
of  countries  luivinff  no  minister,  and  the  date 
of  their  presentation.  In  the  instance  of  Por- 
tugal, the  name  is  given  of  "  consul  and  act- 
ing consul-general,  in  charge  of  business  of 
legation,"  and  the  fact  of  the  presentation 
with  the  date  appears  in  the  list ;  while  in 
the  instance  of  Guatemala,  Salvador  and  Hon- 
duras, the  name'of  Mr.  Baiz  is  referred  to  in 
a  foot  note,  with  the  title  of  consul -ceneral 
only ;  nor  does  it  appear,  nor  is  it  claimed 
to  be  the  fact,  that  he  was  ever  presented. 
As  stated  by  counsel,  Mr.  Webster  took  the  [4*7] 
ground,  in  the  case  of  M.  Hulsemann,  that 
as  chargS  d  affaires  he  was  not,  as  matter  of 
strict  right,  entitled  to  be  presented  to  the 
President ;  and  this  is  in  accordance  with  the 
regulations  of  the  State  Department  (Reg.  p. 
18).    But  such   presentation   is  undeniably 
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evidence  of  the  possession  of  diplomatic 
character,  and  so  would  be  the  formal  recep- 
tion of  a  chargi  d'affairea  ad  interim  bv  the 
ScK^fetary  of  State.  The  inference  is  obVious, 
that  if  {he  Department  of  State  had  regarded 
Mr.  Baiz  as  enargi  d'affaires  ad  interim  or  as 
**  invested  with  and  exercising  the  principal 
diplomatic  functions,"  his  name  would  have 
been  placed  in  the  list,  with  some  indication 
of  the  fact,  as  the  title  of  ehargS,  or,  if  he 
had  been  presented,  the  date  of  his  presenta- 
tion. Nor  can  a  reason  be  suggested  why  the 
petitioner  has  not  oroduced  m  this  case  a 
certificate  from  the  secretary  of  State  that  he 
had  be«n  reco&^ized  by  the  Department  of 
State  as  eharae  d'affaires  ad  interim  of  Guate- 
mala, or  as  intrusted  with  diplomatic  func- 
tions, if  there  had  been  such  recognition. 
'A  certificate  of  his  status  was  requested  by 
the  Guatemalan  minister,  and  if  the  State  De- 
partment had  understood  that  Mr.  Baiz  was 
in  any  sense  or  in  any  way  a  **  diplomatic  rep- 
resentative," no  reason  is  perceived  why  the 
Department  would  not  have  furnished  a  cer- 
tificate to  that  effect ;  but  instead  of  that,  it 
contented  itself  with  a  courteous  reply,  giv- 
ing what  was  in  Ha  Judgment  a  sufficient  r6- 
8um4  of  the  facts,  the  letter  being  in  effect  a 
pNolite  declination  to  give  the  particular  cer- 
tificate desired,  because  that  could  not  prop- 
erly be  done. 

Mr.  Baiz  was  a  citizen  of  the  United  States 
and  a  resident  of  the  City  of  New  York. 
In  manv  countries  it  is  a  state  maxim  that 
one  of  its  own  subjects  or  citizens  is  not  to 
be  icceived  as  a  foreign  diplomatic  agent,  and 
a  refusal  to  receive,  Dosed  on  that  objection, 
is  always  regarded  as  reasonable.  The  ex- 
pediency of  avoiding  a  possible  conflict  be- 
tween his  privileges  as  such  and  his  obliga- 
tions as  a  subject  or  citizen,  is  considered 
reason  enough  in  itself.  Wheaton  (8th  ed.) 
I  210 ;  2  Twiss,  Law  of  Nations,  276,  %  186 ; 
SPhill.  Int.  Law,  171.  Even  an  appointment 
us  consul  of  a  native  of  the  place  where  con- 
sular service  is  required,  is,  according?  to 
Phillimore,  **  perhaps,  rightfully  pronounced, 
bv  a  considerable  authority,  to  be  objection- 
able in  principle."  Vol.  H.,  p.  201,  citing 
De  Martens  and  De  Cussey,  Rec.  de  Trait. 
Index  Explicatif,  p.  XXX.,  tit  QmauU, 

•*Otber  powers,"  says  Calvo.  vol.  1,  p.  9S9 
(2d  ed. ) ,  *"  admit  without  difficulty  their  own 
citizens  as  representatives  of  foreign  states, 
but  imposing  on  them  the  obligation  of 
amenability  to  the  local  laws  as  to  tiieir  per- 
sons and  property.  These  conditions,  which, 
nevertlieless,  ought  never  to  go  so  far  as  to 
modify  or  alter  the  representative  character, 
ought  always  to  be  defined  before  or  at  the 
time  of  receiving  the  agent;  for  otherwise, 
the  latter  mieht  find  it  Impossible  to  claim 
the  honors,  rights  and  orerogatives  attached 
to  his  employment."  see  also  Heffter  (8d 
Pr.  ed,)  887. 

In  the  United  States,  the  rule  is  expressed 
by  Mr.  Secretary  Evarts,  under  date  of  Sep- 
tember 19,  1879,  thus:  "This  government 
objects  to  receiving  a  citizen  of  the  United 
States  as  a  diplomatic  representative  of  a 
foreign  power.  Such  citizens,  however,  are 
frequently  recognized  as  consular  oflkers 
4f  other  iMitioni,  and  this  policy  is  not  known 


to  have  hitherto  occasioned  any  inconven- 
ience." And  again,  April  20,  1880,  whiU 
waivine  the  obstacle  m  the  particular  in- 
stance, ne  says :  "The  usage  of  diplomatic 
intercourse  between  nations  is  averse  to  the 
acceptance,  in  the  representative  capacitv, 
of  a  person  who,  while  native  bom  in  the 
country  which  sends  him,  has  yet  acquired 
lawful  status  as  a  citizen  by  naturalization 
of  the  country  to  which  he  is  sent."  1 
Wharton,  Dig.  Int.  Law  (2d  ed.)  §  88a,  l 
628.  Gf  course  the  objection  would  not  exist 
to  the  same  extent  in  the  case  of  designation 
for  special  purposes  or  temporarily,  but  it  is 
one  purely  for  the  receiving  government  to 
indst  upon  or  waive  at  its  pleasure.  The  pre- 
sumption, therefore,  would  ordinarily  be 
against  Mr.  Baiz*s  contention,  and,  as  e 
matter  of  fact,  we  find  that  when  in  1886  he 
was  appointed  ehargS  d*affaire$  of  the  Repub- 
lic 01  Honduras  to  the  (Government  of  the 
United  States,  Mr.  Secretary  Bavard  declined 
receiving  him  as  the  diplomatic  representa- 
tive of  the  government  of  that  country  because 
of  his  being  a  citizen  of  the  United  States, 
and  advised  him  that,  "It  has  long  been  the 
almost  uniform  practice  of  this  government 
to  decline  to  recognize  American  citizens  as 
the  accredited  diplomatic  representatives  of 
foreign  powers.  The  statutory  and  juris- 
dictional immunities  and  the  customary 
privileges  of  right  attaching  to  the  office  of 
a  foreign  minister  make  it  not  only  incon- 
sistent, but  at  times  even  Inconvenient,  that 
a  citizen  of  this  country  should  enjoy  so 
anomalous  a  position. "  And  in  a  subsequent 
communication  rendered  necessary  by  a  di- 
rect question  of  Mr.  Baiz,  the  Secretary  in- 
forms him  that  "  it  is  not  the  purpose  of 
the  Department  to  regard  the  substitutionary 
agency,  which  it  cheerfully  admits  in  your 
case,  as  conferring  upon  you  personally  any 
dif)lomatic  status  whatever."  This  corrcs* 
pondence  disposes  of  the  question  before  us. 
The  objection  which  existed  in  1886  to  the 
reception  of  Mr.  Baiz  as  charge  d^affaira  ad 
hoe  or  ad  interim,  or  according  to  nim  any 
diplomatic  status  whatever,  whether  tempo- 
rary or  otherwise,  existed  in  1889 ;  and  it  la 
out  of  the  question  to  assume  that  the  State 
Department  intended  to  eoncede  the  diplo- 
matic status  between  January  16  and  July 
10,  1889,  upon  the  request  of  Scfior  Lalnficsla 
that  Consul -General  Baiz  might  be  allowed  to 
be  a  medium  of  communication  during  hie 
absence,  which  it  had  refused  to  accord  to 
the  Republic  of  Honduras  itself.  It  is  evi- 
dent that  the  statement  of  the  assistant  secre- 
titfy,  October  4,  1889,  was  quite  correct,  that 
**ihe  business  of  the  legation  (of  Guatemala) 
was  conducted  by  Consul -Ckneral  Bais,  but 
without  diplomatic  character.  ^ 

It  is  objected  that  we  ought  not  lo  have 
allowed  these  official  papers  to  oome  before 
us,  but  should  have  prohibited  the  district  r 
court  from  exercising  jurisdiction,  because 
the  evidence  that  estaolished  it  had  not  all 
been  before  that  court  when  the  question  was 
raised ;  but  the  rule  coveming  this  dass  of 
rases  involves  no  su(&  consequences.  The 
district  judge  was  of  opinion  that  inasmuch 
as  there  were  two  kinos  of  direct  evidenot 
which  would  show  that  the  defendant  was  a 
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"public  minisler,"  to  wit:  (1)  a  certificate 
of  the  Secretfury  of  State  that  he  was  such, 
was  received  as  such  and  was  exercising  such 
functions ;  or  (2)  proof  of  the  exercise  by  the 
defendant  of  "the  principal  diplomatic  func- 
tions, "  under  some  one  of  the  titles  of  diplo- 
matic office,  as  recognized  by  our  statutes 
and  the  Law  of  Nations ;  and  as  such  direct 
evidence  had  not  been  furnished,  and  the*  de- 
fendant was  not  required  to  produce  his 
counter  evidence  on  a  motion  like  that  under 
consideration  instead  of  at  the  trial,  he  was 
iustified  in  retaining  Jurisdiction  until  the 
issue  raised  by  the  pleadings  was  regularly 
determined.  But  to  this  latter  suggestion, 
counsel  for  petitioner  answered  in  argument : 
*At  aay  rate,  in  this  court,  exercising  its 
appropriate  jurisdiction  to  entertain  an  ap- 
plication for  a  writ  of  prohibition  or  man- 
damus, the  respondent  here  is  called  upon  to 
produce  any  evidence  that  exists  to  counter- 
vail the  petitioner's  proof  of  his  privilege." 
This  is  undoubtedly  the  correct  view.  The 
question  here  is  whether  the  district  court 
luul  jurisdiction,  and  not  whether  its  order 
refusing  to  set  aside  the  service  of  summons 
and  the  subsequent  proceedings  in  the  action, 
and  dismissing  the  same,  should  be  reversed. 

The  practice  in  prohibition  was  formerly 
to  file  a  suggestion,  an  affidavit  in  support 
of  which  was  required  where  the  prohibition 
was  moved  for  upon  anything  not  appearing 
upon  the  face  of  the  proceedings.  Upon  a 
rule  to  show  cause,  If  it  appeared  to  the 
court,  on  cause  shown,  that  the  surmise  was 
not  true,  or  not  clearly  sufficient  to  ground 
the  prohibition  upon,  it  would  be  denied, 
otherwise  the  rule  would  be  msde  alisolute ; 
or.  if  the  matter  i^ere  doubtful,  the  party 
was  ordered  to  declare,  and  issue  joined  on 
such  declaration  was  regularly  tried,  being 
in  the  nature  of  an  issue  to  inform  the  con- 
science of  the  court.  2  Sellon's  Practice, 
[A81.  S13,  321,  825.  And  In  mandamus,  if  the 
case  were  sot  ^vemed  by  the  return  to  the 
alternative  writ,  but  a  traverse  of  the  return 
was  allowed,  issues  were  made  up  and  a  trial 
had.  If  the  matter  can  be  disposed  of  upon 
the  rule  to  show  cause,  that  course  may  be 
pursued,  but  the  applicable  principles  are 
the  same.  The  alleged  want  of  jurisdiction 
depends  upon  questions  of  fact.  It  was 
purely  discretionary  whether  this  evidence 
should  be  admitted  at  the  time  it  was  pre- 
sented ;  and  in  a  proceeding  involving  the 
inquiry  under  consideration,  it  was  plainly 
our  duty  to  permit  it  to  come  in,  the  peti- 
tioner Ming  afforded,  as  he  was,  the  oppor- 
tunity for  explanation  and  the  introduction 
of  such  other  evidence  as  he  chose  to  produce. 

In  &  parte  EiU,  111  U.  8.  766  [28:  592], 
which  was  an  application  for  a  wnt  of  cer- 
tiorari, commanding  the  Supreme  Court  of 
the  District  of  Columbia  to  certify  to  this 
court  an  indictment  and  the  proceedings 
thereunder,  on  the  ground  that,  when  the  in- 
dictment was  filed  and  when  the  offenses 
therein  charged  were  committed,  he  was  the 
diplomatic  representative  of  the  Swiss  Con- 
federation, the  court  directed  a  preliminary 
inquiry,  and,  in  doing  so,  Mr.  UMtf  Justice 
Waite  said :  "As  it  is  conceded  that  the  pe- 
titioaer  is  not  now  in  the  diplomatic  service 


of  Switzerland,  and  was  not  when  all  the  pro- 
ceedings in  the  Supreme  Court  of  the  District 
of  Columbia  subsequent  to  the  indictment 
were  had,  counsel  are  directed  to  request  tlie 
Secretary  of  State  to  certify  whether  John 
Hitz  was  at  any  time  accredited  to  and  rec- 
ognized by  the  government  of  the  United 
States  as  public  or  political  agent  or  ekarpS 
d'affairet  of  the  Republic  of  Switzerland, 
and  if  so,  for  what  period  of  time  and  up  to 
and  including  what  date."  The  counsel 
having  complied  with  that  request,  the  court, 
upon  receiving  the  information  as  to  what 
the  records  of  the  Department  showed,  dis- 
missed the  petition. 

Regarding  the  matter  In  hand  as,  in  its 
general  nature,  one  of  delicacy  and  import- 
ance, we  have  not  thought  it  desirable  to 
discuss  the  suggestions  of  counsel  in  relation 
to  Uie  remedy,  but  have  preferred  to  examine 
into  and  pass  upon  the  merits. 

We  ought  to  add  that  while  we  have  not 
cared  to  dispose  of  this  case  upon  the  mere 
absence  of  technical  evidence,  wc  do  not  as- 
sume to  sit  in  judgment  upon  the  decision  of 
the  executive  in  reiercnceto  the  public  char- 
acter of  a  person  claiming  to  be  a  foreign  min- 
ister, and  therefore  have  the  right  to  accept 
the  certificate  of  the  State  Deprntmeot  tlmt  a 
party  is  or  is  not  a  privileged  person,  and 
cannot  properly  be  asked  to  proceed  ui)0D 
argumentative  or  collateral  proof. 

Our  conclusion  is,  as  already  stated,  that 
the  district  court  had  jurisdiction,  and  tee 
according^  discharge  the  nUe  and  deny  tlte 
write. 


THE   NEW    YORK   ELEVATED    RAIL- 
ROAD  COMPANY,  Plff,  in  Err., 

V, 

THE  FIFTH  NATIONAL  BANK  OF 
THE  CITY  OF  NEW  YORK. 

(See  8.  a  BoportAT*!  ed.  43S-U3.) 

Aequieacenee  in  rulings  itf  court — damages  to 
buitding  from  elewUed  railroad— tinu  of  trial, 

1.  A  partj  who  prooures  or  acquiesces  In  the  rul- 
taigs  under  which  a  trial  Is  oond acted,  tbcroby 
waives  the  right  to  object  to  them. 

&  Where  the  court  rules  that  damages  to  a  build- 
hig  from  the  constructloD  of  an  elevated  railroad 
may  be  recovered  to  the  time  of  trial,  and  ncitbor 
party  excepts  to  the  ruJioff,  both  parties  must  b» 
presumed  to  have  assented  to  it 

8w  Where  defendant,  by  bis  objection  sustained  by 
the  court,  prevented  plaintiflT  from  introduclnir 
evidence  of  permanent  injury  to  the  buildiu;^,. 
and  permitted  the  trial  to  proceed  In  accordauoo- 
with  the  ruling  of  the  court  admitting  evidence- 
of  injury  to  the  time  of  the  trial,  without  except^ 
ing  either  to  that  ruling  or  to  the  evidence  ad* 
mitted  in  accordance  with  it^  he  cannot  afterward 
insist  either  that  the  damages  must  be  assessed 
for  the  permanent  injury,  or  that  the  damage* 
must  be  limited  to  the  time  of  the  commencement 
of  the  action. 

[No.  106.] 
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York  to  lericw  a  Judgment  for  plftintilf  in  an 
action  for  damages  for  the  construction  of  de- 
fendant's eievated  railroad  track  and  station 
bouse  in  front  of  plaintifTs  banking  house  in  a 
street  in  the  City  of  New  York.    AffinMd. 

Statement  by  Mr,  Justice  Grays 

This  was  an  action  brought  March  6,  1880, 
by  a  National  Bank  against  an  £levatea  Rail- 
road Company  to  recover  damages  for  the  con- 
struction of  the  defendant's  track  and  station 
house  in  front  of  the  plaintiff's  banking  house 
at  the  southwesterly  comer  of  Third  Avenue 
and  Twenty-third  Street  in  the  C!^  of  New 
York. 

The  complaint  claimed  damages  for  the 
interference  with  the  use,  enjoyment  and 
value  of  tiie  plaintiff's  building,  and  the 
obstruction  of  light  and  air,  by  the  construc- 
tion of  the  defendant's  track  and  station; 
and  for  the  interference  with  the  use,  comfort 
and  enjoyment  of  the  building  by  the  plain- 
tiff, its  officers,  servants  and  tenants,  caused 
by  the  noise,  steam,  smoke  and  noxious  smells 
attending  the  running  of  the  trains,  and  for 
the  consequent  lessening  of  the  rents  and  prof- 
its of  the  building ;  and  also  for  the  perma- 
nent iniury  to  the  use  of  the  building  and  to 
its  market  and  rental  value,  by  the  construc- 
tion of  the  track  and  station,  and  by  the 
jarring  and  concussion  attending  the  running 
of  the  trains. 

The  answer  denied  that  the  plaintiff  had 
any  interest  in  Third  Avenue  and  Twentv- 
third  Street,  except  as  shared  with  the  pub- 
lic at  laree ;  denied  the  other  allegations  of 
the  complaint,  except  that  it  admitted  the 
erection  of  the  elevated  railway  and  station ; 
and  alleged  that  these  structures  were  author- 
ized by  and  in  conformity  with  the  Statutes 
of  New  York  of  1850,  chap.  140 ;  1866,  chap. 
697 ;  1867,  chap.  489 ;  1868,  chap.  865 ;  1876, 
chaps.  595,  606. 

A  verdict  recovered  by  the  plaintiff  at  a 
trial  in  February,  1886,  was  set  aside  and  a 
new  trial  ordered.    84  Fed.  Rep.  114. 

At  the  second  trial,  in  June,  1886,  it  ap- 
peared that  Third  Avenue  and  Twenty-third 
Street  were  laid  out  many  years  ago  under 
the  SUtute  of  New  York  of  1818,  chap.  86, 
§  178,  bv  which  the  city  acquired  the  title 
in  fee  of  public  streets,  avenues,  places  and 
squares,  "intrust,  nevertheless,  that  the  same 
be  appropriated  and  kept  open  for  and  as  part 
of  a  public  street,  avenue,  square  or  piaoe 
forever,  in  like  manner  as  the  other  public 
streets,  avenues,  squares  and  places  in  tne  said 
city  are,  and  of  right  ought  to  be ,"  that  the 
plaintiff  bought  its  land  and  erected  its  build- 
ing in  1874 ;  tnat  the  building  was  four  stories 
high,  with  business  offices  ui  the  basement, 
the  plaintiff's  banking  house  in  the  first  story 
and  apartments  let  to  tenants  in  the  stories 
above ;  and  that  the  defendant,  under  and  in 
conformitv  with  the  authority  conferred  up- 
on it  bythe  statutes  of  New  York,  construct- 
ed in  1878,  and  had  since  maintained,  a  rail- 
way track  over  and  along  Third  Avenue, 
fifteen  feet  above  the  surface  of  the  street, 
and  fifteen  feet  wide,  supported  by  iron  col- 
umns, and  the  west  side  of  the  track  beine 
about  thirty-flva  feet  from  the  west  side  or 
Third   Avenue;   and  also  a  station  house. 


with  stairs  leading  to  and  from  it,  at  the  in- 
tersection of  Third  Avenue  andTwenty-third 
Street ;  and  that  locomotive  engines  ana  trains 
constantly  passed  over  the  track  in  front  of 
theplaintiff's  building. 

The  plaintiff's  cashier,  called  as  a  witness 
in  its  behalf,  testified,  without  objection  by 
the  defendant,  that  the  track  and  station  ob- 
structed the  access  of  light  to  and  the  circu- 
lation of  air  in  the  Bank  on  the  first  story 
and  the  apartments  on  the  second  story,  and 
compelled  the  plaintiff  to  use  gas  by  day  in 
the  Bank ;  and  that  this  effect  continued  to 
the  time  of  the  trial. 

He  also  testified,  without  objection,  that 
"the  structure,  as  it  existed  there,  the  elevat- 
ed railway  station  and  the  platform  and  the 
bed  of  the  road,"  reduced  iJie  rents  of  the 
building.  He  was  then  asked :  "  How  much 
a  year?''^  The  defendant's  counsel  interposed, 
and  asked  for  "an  election  on  the  part  of  the 
counsel  for  the  plaintiff  as  to  whether  in  this 
action  they  are  claiming  for  loss  of  rents, 
or  for  injury  in  consequence  of  the  erection 
of  the  tosAr  The  court  declined  to  require 
the  plaintiff's  counsel  to  make  an  election, 
but  directed  them  to  confine  themselves  to 
proving  in  any  proper  way  that  the  structure 
as  a  permanent  thing,  without  regard  to  the 
running  of  trains  upon  it,  injured  the  plain- 
tiff's building.  The  cashier  thereupon  testi- 
fied, without  objection  by  the  defendant, 
that  there  had  been  a  loss  in  rents  of  $1,000 
a  year  since  the  structure  had  been  there,  and 
down  to  the  time  of  trial. 

The  plaintiff  offered  to  prove  the  value  of 
the  buildine  before  and  after  the  defendant's 
elevated  railroad  was  built.  Hiis  evidence 
was  objected  to  by  the  defendant,  and  exclud- 
ed by  the  court.  Thereupon  the  following 
colloquy  took  place : 

Defendant's  counsel : "  You  only  come  down 
to  the  commencement  of  this  action,  I  sup- 
pose? I  will  ask  counsel  to  make  a  deter- 
mination of  what  he  is  going  for.  I  suppose 
I  have  a  right  to  ask  va  an  election  at  this 
point.* 

The  Court:  "For  what  length  of  time  do 
yon  claim  to  recoverf 

Plaintiff's  counsel :  "  We  claim  for  perma- 
nent injury.* 

The  Court :  *If  you  are  entitled  to  recover, 
YOU  claim  damaees  should  be  assessed  by  the 
Jury  until  now?* 

Plaintiff's  counsel:  "No,  sir;  but  until 
as  long  as  grass  grows  and  water  runs.  * 

The  Court:  "Mav  be  they  will  take  it 
down ;  if  thev  should,  then  you  would  not 
want  to  pay  back  anything.  But  you  claim 
the  right  to  recover  prospectively.  Counsel  is 
entitled  to  know  what  you  claim.  I  think  the 
common  law  is,  as  I  stated  it,  that  wheie  there 
is  a  consequential  injury  resulting  from 
damages  the  damages  may  be  recovered  up 
to  the  time  of  the  trial,  and  if  they  continue 
the  riffht  of  recovery  continues  also.  I  think 
I  will  go  by  the  common  law,  unless  I  see 
to  the  contrary  before  the  trial  closes.* 

Other  witnesses  were  afterwards  called  and 
examined  by  both  parties,  without  objection, 
as  to  the  diminution  of  the  light,  air  and 
rental  of  the  building,  from  the  time  of  the 
erection  of  the  defendant's  structures  to  the 
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time  of  the  trial ;  and  as  to  the  causes  of 
iuch  dimlDution. 

Eyidence  that  the  value  of  the  plaintiff's 
property  liad  increased  since  the  erection  of 
this  railroad  structure  was  offered  by  the  de- 
fendant, and  objected  to  by  the  plaintiff. 
The  court  sustained  the  objection,  and  ex- 
cluded the  eyidence,  and  the  defendant  ex- 
cepted. At  the  close  of  the  evidence,  the 
court  denied  successive  motions  of  the  defend- 
>]  ant  to  direct  a  verdict  for  the  defendant  be- 
cause no  facts  liad  been  shown  sufficient  to 
constitute  a  cause  of  action,  and  to  direct  the 
Jury  to  render  a  verdict  for  the  plaintiff  foi 
nominal  damages  only;  and  the  defendant 
excepted  to  the  denial  of  each  of  these  mo- 
tions. 

The  court  instructed  the  jury  that  the  plain- 
tiff, having  erected  its  building  after  Third 
Avenue  and  Twenty-third  Street  had  been 
laid  out  as  public  streets,  had  the  right  to 
have  those  streets  remain  forever  as  open 
Btieets ;  and  that  if  the  structure  erected  by 
the  defendant  was  such  a  permanent  thing 
in  the  way  of  either  street  as  an  open  street, 
as  to  make  it  cease  to  be  an  open  street,  or 
cease  in  a  measure  to  be  an  open  street,  and 
so  to  subvert  it  fnmk  an  open  street  into  some- 
thing else  at  that  place,  the  plaintiff  was  en- 
titled to  recover  ''such  dama^  as  it  has  sus- 
tained by  reason  of  the  erection  of  this  struc- 
ture, which  has  subverted  the  street,  from 
the  time  it  was  put  up  until  now,**  taking 
into  consideration  the  injury  to  the  part  of 
the  building  occupied  as  a  bank,  by  hinder- 
ing access  to  and  egress  from  it,  and  by  ob- 
structing the  admission  of  light  and  the  cir- 
culation of  air ;  and  including  not  only  an 
allowance  for  the  expense  caused  by  being 
compelled  to  use  gas.  but  a  fair  compensa- 
tion for  other  discomforts  and  inconveniences 
in  its  occupation  in  conseqtienoe  of  the  de- 
fendant's structure ;  and  also  any  diminution 
of  the  rents  of  the  rest  of  the  building,  by 
reascm  of  the  defoidant's  permanent  structure 
standing  there  in  the  two  streets ;  but  that  no 
damages  were  "to  be  given  on  account  of  any 
inconvenience  occasioned  bv  the  noise  of  Uie 
running  ot  trains,  or  smoke,  or  cinders,  or 
steam,  or  gas,  or  any  of  those  things  connect- 
ed  with  the  running  of  the  trains. " 

The  defendant  excepted  to  the  instruction 
that  the  plaintiff  should  be  allowed  such 
damiu^  as  it  had  sustained  by  the  reason  of 
the  aefendant's  structure  up  to  the  present 
time ;  and  also  to  that  part  of  the  charge 
which  allowed  a  recovery  for  discomforts  and 
inconveniences,  other  than  being  compelled 
to  use  gas,  in  so  much  of  the  Duilding  as 
was  occupied  by  the  Bank. 
.4374  The  defendant,  at  the  end  of  the  charge  to 
the  Jury,  requested  the  court  to  instruct 
them  as  follows :  **The  plaintiff  is  not  enti- 
tled to  recover  in  this  action  for  loss  of  rents  or 
of  rental  value.  The  recovery  in  this  action, 
if  at  all,  must  be  for  permanent  injury  to 
the  plaintiff's  prop«ty  by  the  defendant's 
interference  wiui  the  easement  of  liglit  and 
air."  The  court  refused  so  to  instruct  the 
lory,  and  the  defendant  excepted  to  the  re- 


The  jury  returned  a  verdict  for  the  plain- 
tiir  in  the  sum  of  $5,000.    A  motion  by  the 
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defendant  for  a  now  trial  was  overruled  by 
the  court.  24  Blatchf.  89 ;  28  Fed.  Rep.  231 
Judgment  was  thei-eupon  entered  for  the 
plaintiff  for  the  sum  of  $5,068.38,  beiuR  the 
amount  of  the  verdict  and  interest ;  and  the 
defendant  sued  out  this  writ  of  error,  whicn 
the  plaintiff  unsuccessfully  moved  to  dismiss 
for  want  of  a  sufficient  amount  in  dispute 
to  give  this  court  jurisdiction.  118  U.  8. 
608  [80:  259]. 

Mean.  JuUen  T.  Davies  and  Edward  S. 
Rapallo,  for  plaintiff  in  error: 

It  was  error  for  the  court  to  admit  evidence 
and  permit  a  recovery  of  damage  to  the  defend- 
ant in  error,  accruing  after  the  commencement 
of  the  action. 

Mayne,  Damages  (ed.  1872)  p.  68;  1  Suther- 
land, Damages,  198;  Sedgwick,  Damages,  144; 
Field,  Damages,  602;  Sedgwick,  Lead.  Oas.  on 
Damages,  658,  note;  Wtohtman  v.  Providence, 
1  CMC  524:  Bradlev  v.  WaMngUm,  A,dtQ,8. 
P.  Co.  84  U.  S.  9  Pet  107  (9:  &);  BaUimore  di 
P.  R  Co.  ▼.  Fifth  Baptiit  Church,  108  U.  8. 823 
(27:789). 

This  is  also  the  doctrine  of  the  courts  of  the 
State  of  New  York. 

mine  v..  New  York  C.  B.  Co.  2  CJent.  Rep. 
116,  101  N.  Y.  98;  Blunt  v.  McCormick,  8 
Denio,  288;  BeekuHtJi  v.  Qrinoold,  29  Barb.  291 ; 
Fettreteh  v.  Leamy,  9  Bosw.  524;  Whiimore  V. 
BiecJioff.fi  Hun,  176;  Plate  v.  New  York  C.  R. 
Co.  87  N.  Y.  475,  476;  Beach  v.  Grain,  2  N.  Y. 
92;  Mahon  v.  New  York  C.  RCo.UN.  Y.  658; 
Oreene  v.  New  York  C.  d  H.  B.  R  Co.  e^ 
How.  Pr.  154;  Hueener  v.  Brooklyn  CityR.  Co. 
114  N.  Y.  488. 

The  doctrine  of  the  courts  of  England  and  of 
the  other  States  of  the  Union  is  the  same. 

BattieliiU  v.  Reed,  18  0.  B.  696;  Robineon  y. 
Bland,  2  Burr.  1077;  Coley.  SprowLZ^  Me.  101; 
Delaware  dt  B.  C.  Co.  v.  WrigM,  21 N.  J.  L.  469; 
Powere  v.  Ware,  4  Pick.  106;  Pierce  v.  Wood- 
ward, 6  Pick.  206;  Duncan  ads.  Markley,  1 
Harp.  (S.  C.)  276. 

The  court  erred  in  failing  to  instruct  the  jury 
that  the  damages  which  they  should  a8ses9 
must  be  the  permanent  injury. 

Story  V.  New  York  B.  B.  Co.  90  N.  Y.  122; 
NiMin  v.  WiUiame,  10  £xch.  259;  Bonomi  v. 
Backhouee,  £1.  BL  A  El.  622;  Backhfuee  v. 
Bonomi,  9  H.  L.  Cas.  508;  Lamb  v.  Walker,  L. 
R.  8  Q.  B.  Div.  889;  MiteheU  v.  Darley  Main 
CoUiery  Co.  L.  R  14  Q.  B.  Div.  125;  Van 
ZandtY.New  York,  8  Bosw.  875;  Langdon  y. 
Mayor,  98  N.  Y.  129;  Baltimore  dk  P.  k.  Co.  v. 
Beaney,  42  Md.  117;  Troy  v.  Cheshire  R  Co.  23 
N.  H.  88;  FowUw.  New  Haven  db  N.  R  Co.  107 
Mass.  852;  Chicago  A  P.  B.  Co.  y.Stein,  75  111.  41 ; 
Whitehouse  v.  Fellowe$,10  C.  B.  N.  8. 766;  Mahon 
y.  New  York  C.RCo.U  N.  Y.  658. 

The  use  of  the  street  for  a  railroad  U  a  pub* 
lie  use,  and  the  Acts  of  the  Legislature  are  con- 
stitutional which  authorize  it. 

BeNew  York  B.  R  Co.  70  N.  Y.  827;  iif  6^ 
bert  B.  R  Cb.  70  N.  Y.  861;  Brooklyn  Park 
Comn,  y.  Armetrong,  45  N.  Y.  284;  Reywardy. 
Mayor,  7  N.  Y.  814;  MeAulay  v.  Western  Vor^ 
mantR  Co.  88  Yt  820,  821. 

Mr.  Wm*  F.  M»eR»e,  for  defendant  io 
error: 

The  verdict  of  the  jury  established  that  the 
railway's  structure  in  the  street  was  a  taking 
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yad  inteiferenoe  with  the  rights  of  property  of 
the  Bai^  which  entitled  It  to  damages  there- 
for. 

atary  ▼.  Ifew  Tmk  B,  R.  Cb.90  N. Y.  128;  Lahr 
T.  Metropolitan  B,R.Ch.^  Cent.  Rep.  871, 104 
K.  T.  30B;  DrvckevY,  Manhattan  B,  Co.  8  Cent. 
Rep.  66, 106  N.  T.  160;  Mahady  t.  Buikmck 
R,  Co.  91  N.  Y.  158;  Hendenon  v.  Neu  Tork  C. 
B.  Cb.  78  N.  Y.  428;  Baltimore  SR  B.  Co.  ▼. 
Fifth  Baptist  Oiureh,  103  U.  8.  817  (87: 739); 
Bamejf  ▼.  Keokuk,  94  U.  8.  884  (84: 884);  Big- 
ney  v.  Chicago,  108  111.  64;  Cairo  dV.ROo.  y. 
PeapU.92m.  170;  Qmt.  LouietiUe,  N.  A,  AC. 
B.  Co,  48  iDd.  178;  Hinehman  y.  Patereon 
Haree  Co,  17  N.  J.  £q.  75;  Atchison  A  N.  B. 
Co.  y.  Oareide,  10  Kan.  558;  Elitabethtouin,  L. 
dB.  8.R  Oo.Y.  Combe,  10  Bush  (Kj.)  888; 
Duke  of  BuecUuch  y.  Metropolitan  Board  of 
Worki,  L.  R  5  H.  L.  444,  8  Moak.  Eng.  Rep. 
478. 

The  law  of  the  State,  as  declared  bj  its  high- 
est tribunal,  becomes  the  rule  of  decision  for 
the  courts  of  the  United  States  in  ciyil  actions 
at  common  law  not  arising  under  the  laws  of 
the  United  States. 

U.  S.  Key.  Stat,  g  781;  §  84,  Act  of  1789; 
Livingeton  y.  MooreM  U.  8.  7  Pet.  469(8:751); 
Cieinge  y.  Hull,  84  U.  8.  9  Pet.  607  (0: 846); 
Pennington  y.  Qtbum,  67  U.  8.  16  How.  65 
(14:847). 

In  administering  the  local  law  of  the  State 
the  courts  of  the  United  States  follow  the  set- 
tled decision  of  the  courts  of  last  resort  of  the 
State. 

Mutual  Aetur.  Society  y.  WatU,  14  U.  8. 1 
Wheat  879  (4: 91);  Shipp  y.  Maier,  16  U.  8.  8 
Wheat  816  (4: 848);  Ifete  England  ^rew  Co.  y. 
Bliven,  8  Blatchf.  840;  Seipio  y.  Wright,  101 U. 
S.  665  (85: 1087);  Boyee  y.  Tabb,  85  U.  8.  18 
Wall  546  (81:  757). 

The  exceptions  to  the  charge  of  the  court  as 
to  the  measure  of  damages  came  too  late. 

Thayer  y.  Manh,  75  N.  Y.  848;  BoberU  y. 
Graham,  78  U.  8.  6  Wall.  578(18: 791);  Marine 
Dank  y.  FSilton  Bank,  69  U.  S.  8  Wall.  858 
(17:  7an);  Ptrkine  y.  IngereoU,  1  Dill.  417;  Lahr 
y.  Metropolitan  B.  B  Oo.6  Cent  Rep.  871, 104 
N.  Y.  294;  Hueener  y.  Brooklyn  City  B.  Co. 
114  N.  Y.  486;  Dietin  y.  Boee,  69  N.  Y.  186; 
MeOinley  y.  United  Statee  L.  Int.  Co.  Tt  N.  Y. 
495. 

Damages  may  be  recoyered  up  to  the  time 
of  trial. 

Hueener  ▼.  Brooklyn  City  B.  Co.  114  N.  Y. 
486;  AVeA-/t'n  ▼.  WiUiame,  lOEzch.  259;  Stroyan 
T.  KnoioUe,  6  Hurl.  A  N.  454;  Baekhouee  y. 
Bonomi,9  11.  L.  Cas.  508;  Shortridge  y.  Lam- 
ptugh,  8  Ld.  Raym.  808;  Lamb  y.  Walker, 
L.  R.  8  Q.  B.  Diy.  889;  Taylor  y.  Manhattan  R, 
Co.  58  Hun.  806;  Btereon  y.  Pewn,  89  N.  Y. 
587;  Forele  y.  Neu>  Baven  d  N.  Co.  118  Mass. 
888;  Nete  Tork  Nat.  Exeh.  Bank  y.  Metropoti- 
ianB.  B.  Co.  11  Gent  Rep.  987«  106 K.  Y.  660. 

Mr.  JueUoe  Qntwkj  deliyend  the  opinion  of 
the  court: 

The  law  of  the  State  of  New  York,  as  de- 
clared by  the  court  of  appeals,  appears  to  be 
as  follows :  An  eleyated  railroad  erected  in 
and  oyer  a  street  pursuant  to  the  statutes  of  the 
State,  and  with  due  compensation  to  the 
owners  of  property  taken  for  the  purpose,  is 
a  lawful  stnictora.    The  owners  of  lands 
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abutting  on  a  street  in  the  City  of  Kew  York 
haye  an  easement  of  way,  and  of  light  and 
air,  oyer  it ;  and,  through  a  bill  in  eauity 
for  an  injunction,  may  recoyer  of  the  Eieya- 
ted  Railroad  Company  full  compensation  for 
the  permanent  injury  to  this  easement ;  but 
in  an  action  at  law,  cannot,  without  the  de- 
fendant's acquiescence,  recoyer  permanent  1 
damages,  measured  by  the  diminution  in 
yalue  of  their  property,  but  can  recoyer 
such  temporary  damages  only  as  they  haye 
sustained  to  the  time  of  commencing  the  ac- 
tion. Be  New  Tork  E.  R  Co.  70  N.  Y.  887 ; 
Be  aObert  B.  R  Co.  70  N.  Y.  861 ;  Bt4iTy 
y.  New  Tork  E.  R  Co.  90  N.  Y.  188;  Lahr  [*, 
y.  Metropolitan  S.  R  Co.  104  N.  Y.  868, 
6  Cent  Rep.  871 ;  Pond  y.  Metropolitan  E. 
B.  Cb.  118  N.  Y.  186.  This  rule  of  damages 
at  law  has  not  prevailed  in  analogous  cases 
decided  in  other  Jurisdictions,  and  collected 
in  the  briefs  of  counsel ;  and  in  the  case 
last  above  cited,  the  court  observed  that  **  it 
might  be  productive  of  less  inconvenience 
on  the  whole,  if  an  opposite  rule  could  be 
adopted."    118  N.  Y.  190. 

But  we  are  relieved  from  the  necessity  of 
laying  down  a  general  rule  on  the  subject 
because  in  this  case  it  clearly  appears  that 
the  defendant  procured  or  acquiesced  in  the 
rulines  under  which  the  trial  was  conducted, 
and  tnereby  waived  the  right  to  object  to 
them.  Lahr  y.  Metropolitan  E.  R  Co.  104 
N.  Y.  868,  894,  6  Cent  Rep.  871 ;  Druekor 
y.  Manhattan  B.  Co.  106  N.  Y.  157,  8  Cent 
Rep.  66 ;  Hueener  v.  Brooklyn  City  R  Co.  114 
N.  Y.  488 ;  Shaw  y.  Stone,  1  Cush.  888.  843. 

The  complaint  was  framed  In  the  double 
aspect  of  Claiming  damages  for  the  injury 
accruing  to  the  use  and  enjoyment  of  the 

ri1aintiff*s  property  by  the  obstruction  of 
ight  and  air  and  the  diminution  of  rents. 
as  well  as  damages  for  the  permanent  injury 
to  the  market  and  rental  value  of  the  prop- 
erty. 

The  plaintiff  began  by  introducing  evi> 
dence,  to  the  admission  ox  which  the  defend- 
ant took  no  objection  or  exception,  of  the 
injury  tathe  use  and  enjoyment  of  the  prop- 
erty by  obstructing  the  access  of  light  and 
air,  and  by  diminishing  the  rents,  down  to 
the  time  of  trial. 

When  the  plaintiff  afterwards  offered  evi- 
dence of  the  value  of  the  building,  before    [ 
and   after  the   erection   of    the  defendant's 
structure,  the  defendant  objected  to  this  evi- 
dence,  and  it  was  excluded  by  the  court. 

The  defendant's  counsel  thereupon  suggest- 
ed that  the  plaintiff's  damages  should  come 
down  to  the  commencement  of  the  action 
only ;  and  the  plaintiff's  counsel  replied  that 
they  claimed  (umages  for  the  permanent  in- 
jury. The  court  declined  to  adopt  either 
of  these  views,  and  refused  to  allow  damages 
to  be  recovered  for  the  permanent  injury, 
but  ruled  that  damages  might  be  recovered 
to  the  time  of  trial.  Neither  party  having 
excepted  to  this  ruline  at  the  time,  both 

ries  must  be  presumed  to  have  assented  to 

In  accordance  with  that  ruling,  the  tnal 
proceeded  upon  the  theory  that  damages  were 
not  to  be  awarded  for  permanent  injury,  but 
were  to  be  assessed  down  to  the  time  of  trial ; 
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and  in  acoordanoe  with  that  theory  further 
evidenoe  was  introduced  by  both  parties, 
without  any  objection  or  exception  by  either 
party  to  the  admission  of  the  evidence  or  to 
ihe  ml  inn  under  which  it  came  in. 

The  d^endant  having,  by  his  objection 
sustained  by  the  court,  prevented  the  plain- 
tiff from  introducing  evidence  of  permanent 
injury  to  the  building,  and  having  permitted 
the  trial  to  proceed  in  accordance  with  the 
ruling  of  the  court  admitting  evidence  of  in- 
jury to  the  time  of  the  trial,  without  except- 
ing either  to  that  ruling  or  to  the  evidence 
admitted  in  accordance  with  it,  could  not 
afterwards  be  permitted  to  change  front,  and 
to  insist  either  that  the  damages  must  be 
assessed  for  the  permanent  injury,  or  that  the 
damages  must  be  limited  to  the  time  of  the 
cummencement  of  the  action. 

The  court  therefore  rightly  declined  to  per- 
mit the  defendant  to  introduce  evidence  (com- 
petent only  upon  the  issue  of  injurv  to  the 
permanent  value  of  the  prupertv,  wnich  by 
the  defendant's  procurement  had  been  exclud- 
ed from  the  consideration  of  the  Jury)  that 
the  value  of  the  property  had  been  increased 
by  the  erection  of  the  defendant's  structure ; 
and  rightly  refused  the  instruction,  requested 
by  the  defendant  after  the  charge,  that  the  re- 
covery could  be  only  for  the  permanent  injury 
to  the  plaintiff's  property.  For  the  same  rea- 
son, the  defendant's  exception  to  so  much  of 
tlie  charge  as  allowed  damages  to  be  recovered 
to  the  time  of  the  trial  cannot  be  sustained. 

There  can  be  no  doubt  that  the  court  right- 
ly declined  to  order  a  Verdict  for  the  defend- 
ant, or  a  verdict  for  the  plaintiff  with  nomi- 
nal damages ;  and  that  the  instruction  which 
allowed  the  jurv  to  award  a  fair  compensation 
for  the  discomforts  and  inconveniences  in  the 
occupation  of  the  plaintiff 's  building,  caused 
by  the  existence  of  the  defendant's  structure 
in  front  of  it,  independently  of  the  running 
£449]  of  trains  thereon,  was  sufficiently  favorable 
to  the  defendant.  Baltimore  d  P.  R,  Co,  v. 
Fifth  Baptiii  Church,  108  U.  8.  817  [27 :  780]  ; 
Like  of  Buedeueh  v.  Metropolitan  Board  of 
Works.  L.  R.  5  H.  L.  418. 

Ab  the  damages  recovered  appear  by  the 
bill  of  exceptions,  made  part  of  the  record, 
to  have  been  assessed  to  tlie  time  of  trial, 
Ihe  Judgment  in  this  case  may  be  a  bar  to 
any  subsequent  action,  at  least  for  damages 
suffered  before  that  time.  Hnssner  v.  Brook- 
lyn  City  R  Co.  114  N.  Y.  433.  488 ;  Warner 
V.  Bacoti,  8  Gray,  897,  402 ;  Oodin  v.  Corry, 
7  Man.  <&  Or.  842,  845,  8  Scott,  N.  R.  21, 
24.  But  that  point  is  not  now  "presented  for 
adjudication. 

Judgment  o^fflrmed, 

Mr.  Justice  Brewer,  not  having  been  a 
member  of  the  court  when  this  case  was  ar- 
gued* look  no  pKKi  in  the  decision. 
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WASHINGTON  AND  GEORGETOWN 
RAILROAD  COMPANY,  Flff^  in  Err.. 
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LEWIS  H.  MoDADE. 

(See  8.  a  Beporter^s  ed.  664-57SJ 

Maitef*$  duty  to  servant — maehinery-^hnowl' 
edge  of  dtfect — contributory  negligence— queS' 
tionfor  jury— instructions  to  jury. 

h  Individuals  and  oorporatfons  are  bound  to  use 
all  reasonable  care  and  prudence  for  the  safety 
of  those  in  their  service,  by  providing  them  with 
machinery  reasonably  safe  and  suitable  for  the 
use  of  the  latter. 

&  If  the  employer  or  master  fails  in  this  duty  of 
precaution  and  care,  be  is  responsible  tor  an  In- 
jury through  the  defect  of  machinery  which  Is, 
or  ought  to  have  been,  known  to  him,  and  is  un- 
known to  the  employ^  or  servant. 

8b  If  the  employ^  knew  of  the  defect  from  which 
the  injury  happened,  and  yet  remHlned  in  the 
service  and  oontlnued  to  use  the  mauiiiuory  with- 
out giving  any  notice  thereof  to  the  employer, 
be  assumes  the  risk  of  danger  from  such  use. 

4.  If  the  employe  himself  was  waotin;;  in  reason- 
able cure  and  prudeuce,  he  is  gulity  of  contribu- 
tory negligence,  and  the  employer  Is  tbcroby 
absolved  from  responsibility  for  the  injury,  al- 
though it  was  oocoslonod  by  the  defect  of  the 
machinery,  through  his  nejligeoce. 

8l  As  a  general  rule,  the  question  of  contributory 
negligence  is  one  for  the  jury,  under  proper  in- 
structions by  the  court,  especially  where  the  facts 
are  in  dispute,  and  tbeevldrnce  in  relation  to  tliero 
is  that  from  which  fair-minded  men  may  draw 
different  inferences. 

a.  It  was  not  error  to  refuse  to  grant  instructions 
prayed  for  which  had  already  been  covered  by 
the  instructions  which  the  court  liad  given. 

[No.  137.] 

Argued  Dec.  i,  S,  1889.    JJedded  May  19, 1890. 

IN  ERROR  to  the  Supreme  Court  of  the 
District  of  Columbia  to  review  a  judtciiicut 
for  plaintiff  for  damages  for  injuries  susLsiiiuHl 
by  him  as  an  employe  of  the  defendaat.  Af- 
finned. 

Opinion  below,  6  Mackey,  144. 

Statement  by  Mr.  Justice  Lamar: 
This  is  an  action  on  the  case  brought  in 
the  Supreme  Court  of  the  District  of  Colum- 
bia by  Lewis  H.  McDade  agaiiist  the  Wash- 
ington and  Georgetown  Railroad  Company, 
a  district  corporation,  to  recover  damages  for 

Eersonal  injuries  sustained  while  employed 
y  the  Company,  as  a  blacksmith,  in  its  shops 
in  Georgetown.  The  iniury  consisted  in  the 
loss  of  bis  left  arm,  which  was  caught  in  a 
belt  used  to  propel  a  part  of  the  machinery 
in  the  Company's  shop,  and  thereby  so  brok- 
en and  nutngled  that  it  had  to  be  amputated 
near  the  shoulder  immediately  after  the  ac- 
cident. 

NOTB.— UTio  ore  eo^mployh  oreo-servantM  within 
the  rule  thai  a  master  is  not  responsible  for  injuries 
to  a  servant  occasioned  by  the  negUgencs  of  a  eo» 
tervanL  Bee  noU  to  Hough  t.  Texas  4  P.  B.  Go. 
25:612. 

Am  to  netfligenee;  respnnsibUttv  of  master  to  $ero» 
ant  for  carefulness  and  competency  of  eo-servants^-' 
nots  Wabash  R.  Go.  t.  McDaniela,  27*  006u 
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immediatelj  adjoining  the  fixed  pulley,  the 
fixed  pulley  at  the  machine  being  as  wide 
■as  both  pulleys  on  the  counter-shart ;  that  the 
t)elt  is  removed  from  one  pulley  to  the  other 
by  means  of  a  lever  called  a  shifter,  which 
can  be  operated  very  easily  with  one  hand 
-vithout  any  danger,  thus  stopping  and  start- 
ing the  particular  part  of  the  machine  while 
the  rest  of  the  madiinery  is  in  motion ;  and 
•that  it  is  dangerous  to  put  belts  on  pulleys 
by  hand  while  they  are  in  motion,  and  he 
would  not  do  it  without  the  shifter,  which 
tenders  such  work  perfectly  safe. 

Smith  Pettit  and  John  B.  Randolph,  wit- 
nesses for  the  plaintiff, — ^the  former  a  ma- 
chinist of  80  years*  experience,  and  the  latter 
the  machinist  at  the  State,  War  and  Navy 
Department  for  a  number  of  years, — botn 
testified  substantially  to  the  same  effect  as 
the  preceding  witness,  in  respect  to  the  long 
use  of  loose  pulleys  and  a  shifter  for  the 
purpose  of  removing  belts,  in  all  well-regu- 
latea  machine-shops,  and  to  the  danger  of 
putting  them  on  in  any  other  manner. 

John  W.  Eckrit,  who  had  worked  with  the 
plaintiff  in  the  shop  at  one  time,  as  before 
testified  to,  a  witness  for  the  plaintiff,  stated 
that  he  put  the  belt  on  the  pulley  three  or 
four  times  after  the  plaintiff  came  there,  but 
that  no  one  directed  him  to  do  so,  and  he 
did  not  Imow  whether  or  not  Hawk  was  aware 
of  such  fact ;  and  that  he  had  put  on  belts 
before  by  hand. 

The  plaintiff  thereupon  rested  his  case, 
and  the  defendant  moved  the  court  to  instruct 
the  jury  to  return  a  verdict  in  its  favor  upon 
(662]  the  aforesaid  evidence,  which  the  court  de- 
clined to  do,  and  the  defendant  thereupon 
excepted. 

The  defendant  then  g^ve  evidence  tending 
to  prove  that  the  machinery  in  its  car-shops 
was  of  the  most  approved  character,  there 
being  none  better  or  more  suitable  to  be  found 
in  the  country ;  that  loose  pulle^rs  and  a 
shifter  were  not  used  in  blacksmith  shops 
like  its  own,  but  were  used  only  when  the 
machine  required  the  power  to  oe  quickly 
thrown  off  or  put  on,  or  where  the  work  to 
be  done  was  very  heavy  and  the  belt  not 
easily  managed  by  band ;  that  the  belt  in 
question  could  l>e  shifted  very  easily  by 
hand,  without  danger,  by  a  person  of  ordi- 
nary intelligence  wlio  had  seen  it  done  a  few 
times;  that  there  was  a  loose  pulley  on  the 
drill -press  in  the  blacksmith  shop;  that 
Hawk,  the  foreman,  a  carpenter  by  trade, 
had  charge  of  all  the  men  in  the  shops,  and 
'  pave  orders  and  directions  to  all  of  them, 
being  perfectly  competent  to  fill  the  position 
which  he  held,  no  one  else  having  any  au- 
thority to  give  orders  to  any  of  the  men  em- 
ployed in  the  shop,  as  regards  the  belting ; 
that  the  engineer's  duties  were  only  such  as 
pertained  to  running  the  engine,  which  fact 
was  known  to  the  plaintiff ;  that  the  duties 
of  Moore  extended  not  only  to  taking  off 
And  putting  on  the  belts  when  they  needed 
repairs,  but  consisted  in  his  having  general 
charge  of  the  belts  in  the  shops,  putting 
them  on  and  taking  them  off  whenever  su^ 
work  was  necessary,  which  fact  wfts  known 
to  all  the  men  in  tiie  shops,  including  the 
plaintiff ;  and  that  both  Morgui,  who  worked 
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in  the  blacksmith  shop,  and  the  predecessor 
of  the  plaintiff,  always  called  on  Moore 
whenever  the  belt  was  off. 

Hawk,  the  foreman,  testified  that  on  the 
Saturday  preceding  the  accident,  at  about  4 
o'clock  in  the  afternoon,  when  work  in  the 
blacksmith  shop  was  about  to  cease,  he  went 
there,  and,  standing  about  twenty-five  feet 
from  the  plaintiff  and  his  helper.  Parsons, 
since  deceased,  addressed  them  both,  saving 
that  the  engine  would  be  run  after  working 
hours  and  me  belt  would  be  thrown  off,  and 
that  Monday,  when  the  bell  rang  to  go  to 
work,  Moore  should  be  called  to  put  the  belt 
on.  He  said  that  he  gave  that  omcr  because 
the  belt  had  been  repaired  on  the  Friday  pre- 
ceding, but  that  he  was  not  sure  that  either  £SG3 
the  plaintiff  or  Parsons  heard  him,  as  the 
machinery  was  in  motion  and  was  making 
considerable  noise,  and  neither  made  any  re- 
sponse. He  said  he  was  a  carpenter,  and  had 
no  special  knowledge  of  machinery ;  that  the 
belt  was  not  taken  off  more  than  12  or  15 
times  while  the  plaintiff  was  there;  that 
when  the  belt  was  repaired  on  the  preceding 
Friday  it  was  made  a  little  too  short,  whi(£ 
probably  caused  it  to  slip  off  when  the 
plaintiff  attempted  to  put  it  on ;  and  that  he 
never  gave  the  plaintiff  any  instructions 
about  his  work  at  any  time. 

Geroge  E.  Noyes,  a  witness  for  the  defend- 
ant, a  machinist  of  experience,  testified  that 
he  had  never  examined  the  machinery  of  the 
defendant  carefully,  but  that  it  seemed  to 
him  that  its  general  plan  was  eood ;  that  fast 
and  loose  pulleys  are  generally  used  where 
any  part  of  the  machinery  is  stopped  peri- 
odically, and  are  sometimes,  but  not  always, 
connected  with  forges;  that  it  is  always 
dangerous  to  put  on  a  belt  by  hand  when  the 
machinery  is  in  motion,  and  no  one  likes  to 
do  it,  the  only  preventive  being  a  loose  pul- 
ley; but  that  in  his  shop  he  usually  had 
boys  to  put  on  the  belts  by  hand,  and  thought 
an  ordinarily  bright  boy  could  learn  to  do 
such  work  in  a  day,  by  being  shown  how  a 
few  times. 

Moore  gave  testimony  to  the  effect  that  on 
two  occasions  he  was  sent  for  to  put  on  the 
plaintiff's  belt^H>nce  by  the  plaintiff,  and 
the  other  time  by  Parsons;  that  it  was  his 
duty  to  attend  to  the  belts  generally ;  and 
that  he  always  took  the  belt  off  and  put  it 
on  again  when  he  repaired  it,  but  never  at 
any  other  time  unless  he  was  sent  for. 

The  engineer,  Kline,  a  witness  for  the  de- 
fendant, in  describing  the  manner  in  which 
the  plaintiff  received  his  injury,  stated  that 
on  the  morning  of  the  accident,  after  the 
machinery  had  been  running  four  or  five 
minutes,  the  plaintiff  came  into  the  engine- 
room  and  said,  **!  wish  you  would  come  and 
help  me  with  my  belt  r  and  that  after  they 
got  into  the  blacksmith  shop,  the  plaintiff 
said,  *'How  am  I  to  get  that  belt  back  on 
this  side  of  the  pulley?"  He  said  he  then 
ascended  the  ladder,  and  threw  the  belt  back 
on  the  right  side,  but  could  not  put  it  on,  .. 
and  then  came  down  the  ladder  and  said  to  ^^ 
McDade,  '*Hold  up  until  I  shut  down.*  He 
then  went  into  the  engine-room  and  shut  off 
the  steam,  but  the  engine  did  not  stop  im- 
mediately, the  momentum  being  sufficient  to 
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carry  the  llj- wheels  around  8  or  13  times  be- 
fore the  speed  was  checked.  In  the  mean- 
time, stanaing  by  his  engine,  he  heard  Mo- 
Dade  scream,  and  went  to  see  wliut  the 
matter  was.  He  stated  that  from  the  time  he 
came  down  the  ladder  until  the  engine 
stopped  was  not  greater  than  three-quarters 
of  a  minute. 

The  plaintiff,  on  his  cross-examination  in 
rebuttal,  testified  to  the  following  effect: 
He  didn't  know  whether  putting  on  the  belt 
was  a  iNurt  of  his  duty,  but  supposed  it  was 
and  acted  accordingly.  He  again  'asserted 
that  be  had  no  idea  of  there  beinr  any  serious 
danger  in  putting  the  belt  on  the  pulley  by 
hand — ^not  any  more  than  in  picking  up  a 
hammer  from  the  floor.  Speaking  of  the 
accident,  he  said  that  when  Kline  had  at- 
tempted to  put  the  belt  on  and  failed,  he 
came  down  tne  ladder  and  said  to  him,  *'Qo 
up  and  put  it  on  whilst  I  slow  up  the  en- 
gine," or,  **  Go  up  the  ladder,  put  the  belt 
on,  and  I  will  slow  the  engine."  He  further 
stated  that  he  did  not  attempt  to  put  the  belt 
on  until  the  engine  was  slowed — whether  it 
was  sufficiently  slowed  or  not  he  did  not 
know ;  but  that  he  understood  the  engine  was 
to  be  slowed  up  in  order  to  enable  him  to 
put  the  belt  on. 

At  the  conclusion  of  the  testimony  the  de- 
fendant renewed  its  motion  for  a  Terdict, 
which  motion  the  court  overruled,  and  an 
exception  was  duly  taken.  Counsel  for  the 
defendant  asked  the  court  to  grant  twenty 
separate  prayers  for  instructions  to  the  Jury ; 
three  of  which  the  court  granted  in  the  lan- 
guage in  which  they  were  presented,  ten  were 
slightly  modified  and  ssTen  were  denied. 
The  court  upon  its  own  motion  ffave  one  in- 
struction. Under  these  instructions  verdict 
.ind  Judgment  were  rendered  for  the  plaintiff 
for  f 0, 195.  The  supreme  court  in  general 
term  affirmed  that  juagment.  6  Mackoy,  144. 
Hence  this  writ  ox  error. 

Me$9n.  Enoch  Tottea  and  W.  D.  Da* 
▼idi^o*  for  plaiotiff  in  error: 

A  servant  bavin e  consented  to  serve  in  the 
way  and  manner  In  which  the  business  was 
*.>eing  conducted,  has  no  proper  ground  of 
complaint,  even  if  reasonable  precautions  have 
been  neglected. 

BuUitan  Y.'Tndia  Mfg.  Co.  118  Mass.  898,  899; 
Learif  v.  BoHan  d  A.  B.  Ca.  189  Mass.  580; 
Iron-Ship  Bldg.  Wark$  v.  NuUaU,  11  Cent  Rep. 
<M»,  119  Pa.  149;  Moulton  v.  Cage,  188  Mass. 
390;  Wood,  Master  and  Servant,  %  885,  and 
natei. 

When  an  employer  has  kept  imperfect  and 
4insound  machinery  in  use  for  a  long  time,  and 
It  has  been  safely  used  by  his  employes,  he  is 
not  liable  in  damages  for  an  injury  to  one  of 
them,  occasioned  by  its  unfitness. 

KMe^  V.  saver  Bpring$  B.  dtD.  Co.  12  R.  I. 
112,  84  Am.  Rep.  615;  Sullivan  v.  India  Mfg. 
Co.  118  Msss.  896;  Sehroeder  v.  MicJiigan  Car 
Oo.  66  Mich.  182;  Michigan  C.  B.  Co.  v.  Smith- 
eon,  45  Micb.  212;  Pennsylvania  R  Co.  v.  Wacli- 
ier,  60  Md.  895;  O^Borke  ▼.  Union  P.  B,  Co,  22 
Fed.  Rep.  189;  Sweneg  v.  Berlin  A  J.  B.  Co.  2 
Cent  Rep.  457, 101  N.  Y.  520. 

Where  the  means  of  information  of  the  em- 
ploy6  are  equal  or  greater  than  those  of  the 
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employer  as  to  imperfections  in  machinery,  the 
employer  will  not  be  responsible  for  an  injury 
resulting  from  such  imperfections. 

Beach,  Coot  Neg.  868.  §  132;  Mad  Biver  A 
L.  B.  B.  Co.  V.  Ba/rber,  5  Ohio  St.  541;  Central 
B.  d  Bkg.  Co.  v.  Kenney,  58  Ga.  485;  Fonee  v. 
PhiOips,  89  Ark.  17, 48  Am.  Rep.  264. 

When  the  servant  discovers  that  the  machin- 
ery, tools  or  the  like  are  unsafe  or  unfit,  or  that 
a  fellow  servant  U  careless  or  incompetent,  and 
nevertheless  continues  in  the  employment  with- 
out protest  or  complaint,  he  assumes  the  risk 
of  the  danger  and  waives  all  chdms  for  dam- 
ages. 

Beach,Cont  Neg.  871,§  140;  CTiSorAv  v.  Union 
P.  B.  Co.  22  Fed.  Rep.  189;  Hough  v.  Texae  db 
P.  B.  Co.  100  U.  S.  224  (25:  617);  KeU^  v.  Sil- 
ver  Spring  B.  <ft  Z>.  Cb.  12  R.  L  112;  Bicharde 
V.  Bough,  58  Mich.  212;  Sjogren  v.  Ball,  58 
Mich.  274;  Dorsey  v.  Philltpe  d  C.  C.  Co.  42 
Wis.  588;  Dillon  v.  Union  P.RCo.9  Dill.  819; 
Shearm.  ft  Redf.  Neg.  118-120,  §§  94,  95; 
£ieUey  v.  Belcher  8.M  Co.Z  Sawy.  500;  Ban- 
daU  V.  Baltimore  dC.RCo.  109  U.  8. 478  (27: 
1008). 

To  charge  the  defendant,  it  is  essential  to 
show  knowledge,  or  that  knowledge  might  have 
been  obtained  by  the  use  ol  reasonable  diligence, 
of  the  defect. 

Allen  V.  New  Oae  C^.  L.  R.  1  Exch.  Div.  251; 
Baet  St.  L.  P.  A  P.  Co.  v.  Eightower,92  III 
189;  Chicago  A  A.  B.  Co.  v.  Plait,  89  III  141; 
Beiaeg  v.  Chicago  d  N.W.  R  Co.  81  Iowa.  874; 
Tiem^  v.  Minneapolie  dSt.  L.  B.  Co.  88  Minn. 
811;  Mad  Biver  d  L  B,  B.  Co.  v.  Barber,  5  Ohio 
St  564;  2  Rorer,  Railroads,  1200,  1201,  noU; 
Painton  v.  Northern  C.  R  Co.  6»  N.  Y.  7;  Do- 
Qraffr. New  York C.  d K  R  R  Oo.l%^. T. 
125. 

The  master  must  furnish  safe  and  reasonably 
good  machinery  to  his  servant  and  keep  it  in 
reasonably  eooa  order.  He  must  have  good, 
but  not  the  best,  machinery. 

Beach,  Cont  Neg.  854,  §  125;  Wonder  v.  Bal- 
timore dC.RCo.9Q  Md.  411;  Jonee  v.  Gran- 
ite MilU,  126  Mass.  84;  Keith  v.  Granite  MilU, 
126  Mass.  90;  Ft,  Wayne,  J.  d  8.  B.  Co.  v.  Oil- 
dereleeve,  88  Mich.  138, 256;  B»jrke  v.  Witherbce, 
98  N.  Y.  562;  Leonard  ▼.  CoUim,  70  N.  Y.  00; 
Ladd  V.  New  Bct(ford  B.  Co.  119  Mass.  412; 
KeVey  v.  SOver  Spring  B.  d  D.  Co.  12  R.  1. 112, 
84  Am.  Rep.  615.  Wood,  Master  aud  Servant, 
§826. 

In  case  an  employ^  goes  outride  of  the  scope 
of  his  employment  and  voluntarily  undertakes 
to  do  that  which  it  is  no  part  of  bis  duty  to  do. 
and  is  injured,  he  cannot  hold  the  employer 
liable. 

Ci-ew  V.  St.  Louie,  K.  d  N.  W.  B.  Co.  20  Fed. 
Rep.  87;  Johnson  v.  Armour,  18  Fed.  Rep.  490; 
Wood,  Master  and  Servant,  §  881. 

Metere.  W.  A.  Cook  and  C.  C.  Cole,  for 
defendant  in  error: 

The  employer  is  liable  to  the  employ^  for  any 
accident  happening,  without  fault  of  the  latter, 
through  the  defecti?e  or  dangerous  condition 
of  machinery,  unknown  to  the  employ^. 

Hough  V.  Texae  d  P.  R  Co.  100  U.  S.  218 
(25: 612);  Northern  P.  R  Co.  v.  Herbert,  116  U. 
S.  642  (20: 755). 

It  was  the  duty  of  the  defendant  to  inform 
plaintiff  of  the  defect  in  the  machinery,  and 
the  danger  of  putting  on  the  belt 
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Cooley,  Torts,  558.  554.  555;  WJteeUr  v.  Wa- 
9(m  Mfg,  Co.  185  Mass.  1294;  Chicago  A  N,  TK 
R,  Co.  y.  Bayfield,  87  Mich.  208,  209;  Bowling 
y.  AUen,  74  Mo.  18;  Strahtendoff  y.  Rosenthal, 
80  Wis.  674. 

The  master  may  also  ha  negligent  In  com- 
manding the  seryant  to  go  into  exceptionally 
dangerous  places. 

Cooley,  Torts,  555;  Patterson  y.  Pittsburgh 
d  a  B.  Go.  76  Pa.  889;  Coombs  y.  2feu>  Bedford 
C.  Co.  102  Mass.  588;  Union  P.  B.  Co.j.  Fort, 
84  U.  S.  17  Wall  555  (21: 789). 

I'be  question  of  whether  the  plaintiff  was 
guilty  of  contributory  negligence  was  one  of 
fact  for  the  Jury. 

Jlough  y.  Texas  dt  P.R  Go.  100  U.  S.  225 
(25: 617);  Northern  P.  B.  Co.  ▼.  Herbert,  116  U. 
S.  655,  656  (29: 761);  Phosniz  Mut.  L.  Ins.  Co. 
y.  Vaster,  106  U.  8.  82  (27: 66);  Kane  ▼.  Nortf^ 
ern  C.  B.  Co.  128  U.  8.  91  ^2:  839);  Jon^Y. 
East  Tennessee,  V.  d  Q.  B.  Co.  128  U.  S.  448 
(82:  478);  Coombs  y.  Nets.  Bedford  0.  Co.  102 
Mass.  585;  8now  y.  Housatonie  B.  Co.  8  Allen, 
441 ;  Walsh  w.  Peet  Valve  Co.  110  Mass.  25;  SuHh 
boda  y.  Ward,  40  Micb.  420-424;  Philadelphia, 
W.  AB.  B.  Co.  y.  Keenan,  108  Pa.  124. 

The  rule  is  that  where  different  conclusions 
may  properly  be  drawn  from  the  facts  and  cir- 
cumstances in  proof,  the  question  of  contribu- 
tory negligence  is  for  the  Jury. 

Milwaukee  d  8t.  P.  B.  Co.  y.  Kellogg,  94  U. 
8.  4C9,  474  (24: 258);  Sioux  City  A  P.  B.  Co.  y. 
Stout,  84  U.  8. 17  Wall.  657  (21:745);  Hayes  y. 
Michigan  C.  R  Co.  Ill  U.  8.  228,  241  (28:410, 
415):  Leather  Mfrs.  Nat.  Bank  y.  Morgan,  117 
U.  S.  96,  122  (29: 821);  Snow  y.  Housatonie  B. 
Co.  8  Allen,  441;  Nugent  y.  Boston,  C.dtM.B. 
Co.  5  New  £ng^  Rep.  865,  80  Me.  62;  Latsless 
y.  ConneetieutB.  B.  Co.  186  Mass.  1. 

It  is  not  error  to  reject  a  request  which  prop- 
erly propounds  the  law,  where  the  Jury  has 
already  been  correctly  instructed  upon  the 
whole  law  of  the  case. 

Laber  y.  Cooper,  74  U.  8.  7  Wall  565.  671 
(19:  151);  Indianapolis  dSt.  L.B.  Co.  y.  Horst, 
9^  U.  8.  291,  295  (28:  898,  899). 

Mr.  Juitiee  JsWLmmir  deliyered  the  opinion 
of  the  court: 

A  motion  was  filed  in  this  case  to  dismiss 
the  writ  of  error  on  the  ground  that  the  gen- 
eral term  of  the  court  mIow  neyer  acquired 
Jurisdiction  of  the  case,  and  that,  as  a  con- 
sequence thereof,  this  court  is  also  without 
Jurisdiction.  In  connection  with  the  motion 
to  dismiss  there  is  also  a  motion  to  strike 
out  the  bill  of  exceptions.  * 

The  argument  ureed  by  the  plaintiff  in 
support  of  both  motions  is,  that  the  rules 
and  statutes  prescribing  the  practice  and 
proceedings  for  the  8upreme  Court  of  the 
District  of  Columbia,  in  securing  the  re- 
yiew,  in  a  general  term  of  that  court,  of  a 
judgment  at  a  special  term,  have  not  been 
complied  with  in  this  case. 

Neither  of  these  motions  can  be  sustained. 
We  think  the  court  in  general  term  acquired 
Jurisdiction  of  the  case ;  and  as  it  comes  here 
regularly  from  that  court  we  shall  proceed 
to  consiaer  it  upon  its  merits. 

There  are  seven  assignments  of  error  which 
we  will  consider,  not  seriatim,  but  with  ref- 
erence to  their  relevancy  to  the  issues  pre- 
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sented  by  the  record.  These  issues  are :  (1) 
Was  the  machinery  with  which  the  defendant 
worked  defective  and  unsafe  for  the  purpose 
for  which  it  was  used,  and  more  particu- 
larly, was  the  putting  the  belt  on  the  large 
pulley  by  hand  dangerous ;  or  ^ould  there 
have  been  a  loose  puUey  upon  which  the  belt 
could  have  been  safely  shifted  by  means  of 
a  lever?  (2)  Assuming  that  there  was  this 
defect  in  tne  machinery  which  made  it  dan- 
serous,  was  the  plaintiff  ignorant  of  the  de- 
fect or  of  the  danger  connected  with  it?  (8) 
Did  the  defendant,  in  failing  to  notify  the 
plaintiff  of  the  danger,  have  reason  to  believe 
the  plaintiff  was  ignorant  either  of  the  nature 
of  tne  machinery,  or  of  the  danger  incident 
to  its  use?  (4)  Was  the  plaintiff  guilty  of 
such  contributory  negligence  as  precluded  a 
recovery? 

The  three  instructions  given  by  the  court 
to  the  Jury  as  requested  by  the  counsel  for 
the  defend[ant  were  to  the  effect  that,  if  the 
Jury  believed  from  the  evidence  that  any  one 
of  the  three  following  conditions  or  state  of 
facts  existed,  the  plaintiff  could  not  recover : 

(1)  that  the  accident  would  not  have  occurred 
but  for  the  negligence  or  want  of  ordinary 
care  and  caution  on  the  part  of  the  plaintiff ; 

(2)  that  the  foreman  of  the  ahops,  on  the 
Saturday  evening  preceding  the  accident, 
ordered  and  directed  the  plaintiff  to  take  the 
belt  off  the  pulley,  and  to  send  on  Monday 
morning  for  Moore  to  put  it  on,  he  was 
bound  to  obey  the  order  directing  him  to  send 
for  Moore,  and  his  not  obeying  it  was  such 
negligence  as  would  prevent  a  recovery  in 
this  action ;  and  (8)  assuming  that  putting 
on  the  belt  was  attended  with  danger,  the 
question  to  be  determined  by  the  Jury  was 
not  whether  the  plaintiff  knew  of  such  dan- 
ger, but  whether  a  man  of  ordinary  care  and 
observation,  in  his  situation,  would  have 
known  it,  as  he  must  be  presumed  to  possess 
that  degree  of  intelligence ;  and  that  if  with 
such  oraervation  and  care  he  would  have 
known  the  danger,  then  in  putting  on  the 
belt  he  assumed  all  the  risks  incident  thereto. 

The  instruction  given  by  the  court  on  its 
own  motion  was  as  follows : 

"  If  the  Jury  find  from  the  evidence  that  after 
he  was  employed  by  the  defendant  the  plain- 
tiff voluntarily,  and  without  being  required 
so  to  do,  attended  to  the  belt  and  habitual- 
ly and  with  the  knowledge  of  the  defendant's 
officers  placed  the  same  in  position  without 
accident,  and  his  course  of  conduct  in  rela- 
tion thereto  was  such  as  to  induce  the  defend- 
ant or  its  officers  to  believe  that  he  had  the 
requisite  skill  for  that  purpose,  or  that  he 
had  willingly  assumed  the  duty  of  so  plac- 
ing the  belt,  the  defendant  was  not  in  de- 
fault for  not  having  instructed  him  as  to  any 
danger  incident  to  the  operation.* 

Another  instruction  given  by  the  court  in 
lieu  of  the  16th  one  requested  oy  the  defend- 
ant was  as  follows :  **  But  the  jury  are  in- 
structed that  the  defendant  was  not  a  guaran- 
tor of  the  safety  of  its  machinery,  and  was 
only  bound  to  use  ordinary  care  and  prudence 
in  the  selection  and  arrangement  and  care 
thereof,  and  had  a  right  to  use  and  employ 
such  as  the  experience  of  trade  and  manu- 
facture sanctioned  as  reasonably  safe." 

m  U.S. 
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The  other  instructions  g^ven  by  the  court 
were  modifications  tii  m  degree  of  those  asked 
by  Um  defendant,  and  were  mere  amplifica- 
tions of  those  above  mentioned. 

We  do  not  think  there  was  any  error  in  any 
of  these  instructions  of  which  the  defendant 
has  any  right  to  complain.  The  propositions 
contained  in  them  are  in  strict  accord  with 
the  principles  laid  down  by  the  decisions 
of  this  court.  Hough  y.  Texa9  db  P,  E.  Co. 
100  U.  8.  218,  217  [25 :  612.  6151 ;  Nin'tfufm 
P.    B,    Cb.    T.  Bsriert,  116  U.  8.   642,  647. 


448  [82:  478]. 

1570J  Tbie  general  principles  of  law  by  which 
the  liabili^  ox  an  employer  for  injuries  to 
an  employe,  growing  out  of  defective  ma- 
chinery, (b  tested,  are  well  settled  by  those 
decisions.  Neither  individuals  nor  corpora- 
tions are  bound,  as  employers,  to  insure  the 
absolute  safety  of  the  machinery  or  mechani- 
cal appliances  which  they  provide  for  the 
use  of  their  employ^.  iHor  are  they  bound 
to  supply  the  best  and  safest  or  newest  of 
those  appliances  for  the  purpose  of  securing 
the  safe^  of  those  who  are  thus  employed. 
They  are,  however,  bound  to  use  all  reason- 
able care  and  prudence  for  the  safety  of  those 
in  their  service,  by  providing  them  with 
machinery  reasonably  safe  and  suitable  for 
the  use  of  the  latter.  If  the  employer  or 
'  master  fails  in  this  duty^  of  precaution  and 
care,  he  is  responsible  for  any  injury  which 
may  happen  tiirouffh  a  defect  of  machinery 
which  was,  or  ought  to  have  b^n,  known  to 
him,  and  was  unknown  to  the  employ^  or  serv- 
ant. But  if  the  employ6  knew  of  the  defect 
in  the  machinery  from  which  the  injury  hap- 
pened, and  yet  remained  in  the  service  and 
continued  to  use  the  machinery  without  giv- 
ing any  notice  thereof  to  the  employer,  he 
must  be  deemed  to  have  assumed  the  risk  of 
all  danger  reasonably  to  be  apprehended  from 
such  use,  and  is  entitled  to  no  recovery.  And 
further,  if  the  employ6  himself  mis  been 
wantinf  in  such  reasonable  care  and  prudence 
as  would  have  prevented  the  happening  of 
the  accident,  he  is  guilty  of  contributory 
negligence,  and  the  employer  is  thereby  ab- 
sofved  from  responsibility  for  the  injury, 
although  it  was  occasioned  by  the  defect  of 
the  machinery,  through  the  negligence  of 
the  employer. 

The  state  decisions  in  harmony  with  the 
principles  laid  down  by  this  court  on  this 
subject  are  too  numerous  for  citation. 

we  will  now  briefly  notice  the  assignments 
of  error,  the  first  of  which  is  that  the  court 
erred  In  refusing  to  direct  the  jury  to  return 
a  verdict  for  the  defendant,  as  requested  by 
oounsel. 

It  is  argued,  in  support  of  this  assignment, 
that  there  was  not  a  tdntiUa  of  evidence  to 
show  negligence  on  the  part  of  the  defend- 
ant, as  Uie  employer  of  the  plaintiff ;  that 
the  part  of  the  machinery  which  caused  the 

(6711  accident  was  not  defective ;  that  the  evidence 
showed  it  to  be  of  the  most  approved  char- 
acter, purchased  without  regard  to  cost, 
and  sudi  as  was  generally  in  use  throughout 
the  country ;  ^t  loose  pulleys  and  a  shifter 
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or  lever  for  shifting  the  belt  were  not  used 
in  blacksmith  shops ;  that  the  plaintiff  had 
been  in  the  shop  for  nearly  eighteen  months, 
and  had  become  familiar  by  constant  use 
with  the  operation  of  puttine  the  belt  on  the 
pulley,  and  it  was  impossible  for  him  not  to 
know  what  danger  attended  its  use ;  that  the 
Ck)mpany  bad  employed  a  man,  competent 
and  skillful,  whose  duty  it  was  to  put  on  all 
the  belto  in  the  establishment;  Uiat  it  was 
not  in  the  line  of  the  duty  of  the  plaintiff 
to  put  on  this  belt,  and  wnenever  he  did  so 
he  was  acting  outside  the  scope  of  his  em- 
ployment; and,  lastly,  that  the  manner  in 
which  the  accident  occurred,  as  described  by 
the  plaintiff  himself,  in  failing  to  wait  until 
Kline  had  slowed  up  the  engine,  shows  that 
he  was,  by  bis  own  heedlessness  and  rash  want 
of  care,  the  author  of  his  o^^n  misfortune.  On 
the  other  hand,  the  evidence  offered  by  the 
plaintiff  certainly  tended  to  show  thai  the 
injury  would  not  have  occurred  but  for  the 
defect  of  the  fixed  pulley  and  the  prl^jectinK 
screw ;  that  the  machinery  was  unsafe,  and 
not  such  as  was  generally  used  in  shops  of 
that  kind,  as  testified  to  by  experienced  ma- 
chinists introduced  by  the  plaintiff,  and  the 
only  one  examined  in  behalf  of  the  defend- 
ant; that  he  (the  plaintiff)  was  unaware  of 
the  dangers  attendant  upon  putting  on  the 
belt  bylinnd ;  that  he  did  not  know  that  the 
belt  in  which  he  was  caught  had  been  re- 
cently, and.  perhaps,  imperfectly  repaired ; 
that  there  were  in  the  other  shops  of  the  es- 
tablishment shifters  and  levers  whi'^h  could 
put  the  belt  on  the  pulley  without  danger; 
Uiat  he  was  wholly  unaware  of  the  danger 
attendant  upon  putting  on  the  belt  by  hand ; 
and  that  he  supposed  he  was  in  the  line  of 
his  duty  when  the  injury  happened. 

If  this  evidence  was  worthy  of  belief  it 
certainly  could  not  be  said  to  show  such 
contributory  negligence  as  would  iustify  the 
court  in  directing  a  verdict  for  the  defend- 
ant below.  As  a  general  rule,  the  question 
of  contributory  negligence  is  one  for  the 
Jury,  under  proper  instructions  by  the  court, 
especially  where  the  facts  are  in  dispute, 
and  the  evidence  in  relation  to  them  is  that 
from  which  fair-minded  men  may  draw  dif- 
ferent inferences.  Sioux  City  Jt  P.  R  Co, 
V.  8UaU,  84  U.  8.  17  Wall.  657  [21:  746]. 
Upon  every  question  in  the  case — the  safety 
or  unsafety  of  the  machinery,  the  ignorance 
on  the  part  of  the  plaintiff  of  the  danger  of 
it,  and  the  negligence  of  the  plaintiff  at  the 
time  of  the  accident— the  evidence  was  con- 
troverted, and  rendered  the  case  just  such  a 
one  as  this  court  in  Jone»  v.  Eati  Tennessee, 
V,  db  Q.  R  Co.,  supra,  said  that  "a  due  re- 
gard for  the  respective  functions  of  the  court 
and  the  jury  would  seem  to  demand  that  these 
questions  should  have  been  submitted  to 
tiie  jury.*  In  the  language  there  used,  **  We 
see  no  reason,  so  long  as  Uie  jury  system  is 
the  law  of  the  land,  and  the  jury  is  made 
the  tribunal  to  decide  disputed  questions  of 
fact,  why  it  diould  not  decide  such  questions 
as  these  as  well  as  others." 

There  are  two  recent  cases  in  Massachusetis 
which  are  so  analogous,  in  many  of  their 
features,  to  the  case  under  consideration,  that 
we  deem  a  special  reference  to  them  proper. 
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Daley  t.  Ameriean  Printing  Cb..  150  Mass. 
77,  was  an  actioD  by  an  employi  for  personal 
injuries  sustained  while  in  the  performance 
of  his  duties  in  the  defendant's  mill,  using 
an  elevator  operated  by  a  belt  passing  over  a 
pulley  on  a  ^aft.  At  the  trial  the  evidence 
introduced  by  the  plaintiff  tended  to  show 
that  the  belt  was  frequently  off  the  pulley ; 
that  there  was  no  one  in  the  employ  of  the 
defendant  specially  charged  with  putting  it 
on  when  it  came  off ;  and  that  anyone  usine 
the  elevator  put  the  belt  on  when  he  found 
it  off.  It  further  showed  that  the  plaintiff, 
having  occasion,  in  the  course  of  his  res^ular 
duties,  to  use  the  elevator,  found  the  belt  off 
and  proceeded  to  put  it  on,  but  in  so  doing 
was  caught  in  a  set  screw  projecting  from  a 
collar  on  the  shaft  and  whirled  around  the 
shaft,  and  received  serious  injuries.  The 
defend nnt  introduced  testimony  to  show  that 
there  was  another  man  whose  dut^p^  it  was  to 
put  on  the  belt.  At  the  conclusion  of  the 
testimony,  the  trial  court  directed  a  verdict 
in  favor  of  the  defendant,  and,  the  case 
being  carried  up  on  exceptions  to  the  supreme 
judicial  court,  that  court  reversed  the  judg- 
ment  of  the  court  below,  and  ordered  a  new 
trial.  In  its  opinion  the  court  said:  "The 
[673 J  ^ound  upon  which  the  case  was  withdrawn 
from  the  jury  is  not  stated.  We  cannot  say, 
as  matter  of  law,  that  no  sufTlcient  evidence 
was  introduced  or  offered  of  negli^nce  on 
the  part  of  the  defendant,  or  of  f reeaom  from 
Qcgl  igence  on  the  part  of  the  plaintiff.  .  .  . 
If  the  machinery  was  found  to  be  unsuit- 
able, and  if  the  plaintiff  was  within  the  line 
of  his  duty  in  attempting  to  adjust  the  belt, 
we  cannot  lay  that  he  was  not  entitled  to  go 
to  tiie  Jury  on  Uie  Question  of  whether  he 
was  in  the  exercise  of  dae  care." 

Myer$  y.  Hudson  Iron  Co.,  160  Mass.  125, 
was  an  action  for  personal  injuries  sustained 
by  the  plaintiffs  while  in  the  employ  of  the 
defendant.  We  extract  from  the  syllabus 
tlie  following :  "A  mine  was  reached  wrou^h 
a  vertical  smift  by  a  backet  lowered  by  &e 
unwinding  of  a  rope  from  the  uncoupled 
drum  of  a  hoisting  engine,  and  usually  con- 
trolled in  its  descent  by  a  brake  operated  by 
the  engineer.  Laborers  employed  in  the 
mine  entered  the  bucket  to  descend  as  usual, 
and,  upon  word  being  given,  the  eneineer 
started  to  let  it  down,  but  soon  found  that 
the  brake  was  not  holding.  The  bucket  fell 
rapidly  for  many  feet,  when  It  was  suddenly 
stopped  by  planks  across  the  shaft,  and  the 
laborers  were  hurt.  In  actions  a^inst  the  em- 
ployer to  recover  for  such  injuries,  there  was 
evidence  that  the  brake,  besides  a  loss  c^  in- 
itial efficiency,  was  in  design  and  original 
construction  insufficient;  uat  there  were 
safer  contrivances  for  controlling  such  a  de- 
scent, some  of  which  the  defendant  used 
elsewhere  about  the  mine ;  and  that  gearing 
used  in  hoistine  had,  through  wear  and  a 
change  made  in  it  by  the  de&idant,  become 
less  useful  as  a  possible  means  of  stopping 
the  backet  if  the  brake  failed  to  hold,  and, 
in  fact,  proved  ineffectual  to  stop  the  bucket 
at  the  time ;  also,  that  no  person  had  pre- 
viously been  hurt  in  going  down  in  the 
bucket    EM,  That  tha  cases  ware  properly 
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submitted  to  tlie  jury,  who  were  warranted 
in  tlnding  verdicts  for  the  plaintiffs." 

In  the  course  of  the  opinion  the  court  said : 
**The  risk  of  the  safety  of  machinery  is  not 
assumed  by  an  employ^,  unless  he  knowe 
the  danger,  or  unless  it  is  so  obvious  that  he 
will  be  presumed  to  know  it."  And  in  an- 
other part  of  the  opinion  it  was  said :  "The  rRfr^t 
plaintiffs  were  allowed  to  show  ihat  other  *-  ** 
machinery  or  appliances  than  those  used  by 
the  defendant  would  have  been  safer ;  for 
example,  a  strap-brake,  a  friction  V,  so 
called,  or  a  reversible  engine.  In  order  to 
aid  the  jury  in  determining  whether  the  de- 
fendant nad  exercised  reasonable  care  in  pro- 
viding and  maintaining  the  machinery  ac- 
tually in  use,  it  was  competent  to  show  what 
other  kinds  of  machinery  or  appliances  were 
used  elsewhere,  and  might  have  been  used  at 
shaft  No.  1.  WJieder  y.  Waaon  Mfg.  Co. 
185  Mass.  204,  298.  It  does  not  follow 
from  the  introduction  of  such  evidence  that 
the  defendant  was  bound  to  use  the  very 
safest  or  newest,  or  any  particular,  machinery 
or  appliances;  but,  as  'reasonable  care'  is  a> 
relative  term,  the  lury  might  properly  con- 
sider what  could  oe  done  to  secure  a&fety, 
and  the  evidence  was  competent." 

As  regards  the  instruction  given  by  the 
court,  on  its  ovm  motion,  above  ouoted,  wo 
think  nothing  contained  therein  is  prejudi- 
cial to  the  defendant  Indeed,  it  may  bo 
doubted  if  it  did  not  favor  the ,  defendant 
more  than  the  evidence  in  the  case  and  the 
law  applicable  thereto  would  warrant. 

The  same  remark  is  true  of  the  instruction 
given  by  the  court  in  lieu  of  the  16th  one 
asked  by  the  defendant.    That  instruction  a» 
requested  was  as  follows :  ''The  employer  ia 
bound  to  use  ordinary  care  and  prudence  in 
providing  proper  machinery,  but  he  is  not  a. 
guarantor  of  its  safety.    If  he  uses  ordinary 
care  and  prudence  he  is  absolved  from  re- 
sponsibility.    The  machinery  need  not  be  the 
safest  of  the  kind,  provided  it  is  such  as  a  per- 
son of  reasonable  care  and  prudence  would 
rirovide."    The  one  given  by  the  court  in 
ieu  thereof  was  as  follows:   "But  the  jury 
are  instructed  that  the  defendant  was  not  a. 
guarantor  of  the   safety  of  the  machinery, 
and  was  only  bound  to  use  ordinary  care  and 
prudence  in  the  selection  and  arrangement 
and  care  thereof,  and  had  a  right  to  use  and 
employ  such  as  the  experience  of  trade  and 
manufacture  sanctioned  as  reasonably  safe." 
The  instruction  here  given  is  in  a  large  part 
identical  with  the  language  used  by  this 
court  in  Hough  y. Texas  dt  P.  IL  Co.,  supra. 
The  assignment  of  error  is  inexact  in  its  state- 
ment that  the  court  said  in  effect  "that  the 
defendant  was  bound  to  use  and  employ  such     L57S. 
machinery  only  'as  the  experience  of   trad 
and  manufacture  sanctioned  as  reasonable  an 
safe.'"    What  the  court  said  was,  that  tl 
defendant  "was  only  bound  to  use  ordinar 
care  and  prudence  in  the  selection  and  a 
ranffement  and  care"  of  its  machinery, 
adding  that  the  defendant  had  the  right  to  u. 
such  machinery  "as  the  experience  of  trade 
and  manufacture  sanctioned,"  the  oourt  im- 
posed no  additional  obligation  upon  it,  but 
relsjied  the  rigor  of  the  rule  in  its  favor. 
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If  then  was  any  error  in  such  relaxation  the 
defendant  oonld  not  complain  of  it.  But 
taken  in  connection  with  the  other  instruc' 
iioDS  given  by  the  court,  on  that  question, 
we  think  the  Instruction  as  it  stands  was  lust 
and  reasonable — at  least  not  prejudicial  to 
the  defendant 

We  repeat,  we  a^re  of  the  opinion  that  all  of 
the  instructions  sufficiently  guarded  the  inter- 
ests of  the  defendant,  and  uat,  in  the  lan- 
guage of  the  court  below,  "if  there  was  any 
error,  it  was  in  too  great  an  indulgence  and 
relaxation  of  the  law  in  its  favor.'' 
.  Nor  do  we  see  any  error  in  the  refusal  of 
the  court  to  grant  all  the  instructions  pray- 
ed for  by  the  defendant  Such  of  them  as 
were  correct,  as  mere  abstract  propositions, 
had  already  been  covered  by  the  instructions 
which  the  court  had  given.  The  others,  had 
they^been  granted,  would,  as  conclusions  of 
law, 'have  bound  Uie  {uxy  to  render  a  verdict 
for  the  defendant. 

For  the  foregoing  reasons  (As  JtidgfnmU  ^ 
tAs  eoiwri  Mmo  t#  affirmed, 

Mr,  Ju$Hce  Arewer*  not  having  been  a 
member  of  the  court  at  the  time  this  case  was 
considered,  took  no  part  in  its  decision. 


THE  DBS  MOINES  AND  PORT  DODGE 
RAILROAD  COMPANY.  AppU, 

9, 

WABASH,    ST.    LOUIS   AND    PACIFIC 
RAILROAD  COMPANY  bt  au 

iSee  &  OL  Reportorii  ed.  878-668J 

Traffic  eontraet  between  ttoa  raHroatU — tohen 
not  a  lien  that  ruiu  wit/i  land — mortgage  af 
railraad  free  from  lien — leaee,  token  eonfere 
ma  right  to  enforce  the  eontraet^-eliorter  abH- 
gaUon — damages  far  abandoning  eantraeL 

• 

L  Wbere  a  oootraot  for  a  trafllo  anangemeDt, 
oMUle  betireen  two  ralJroad  companJes,  declares 
that  the  contract  tad  any  damaffet  for  the 
treaeh  of  the  Mme  shall  be  a  oonttnulng  lien 
upon  the  roads  of  the  oontractlof  parties,  this 
does  not  oonstJtate  a  lien  ninnlnflr  with  the  land, 
wbeo,  by  due  opurte  of  law.  It  has  passed  Into 
other  hands,  although  It  may  be  a  valid  contract 
personallj  enforceable  between  the  parties. 

IL  Although  money  due  for  unpaid  services  under 
the  contract  might  be  a  Hen  on  the  Income  or 
property  of  the  delinquent  company,  yet  conjeo- 
tnral  damages  which  might  result  to  one  com- 
pany during  the  remainder  of  the  twen^  years 
the  contract  had  to  run,  by  the  faOureof  the 
other  company  to  keep  lt«  are  not  a  specMc  hen 
on  the  property,  which  attached  to  ft  and  fol- 
lowed K  Into  the  bands  of  a  purchaser. 


8L  Qy  a  mortgage  executed  b7  one  company,  on 
all  Iti  property,  to  secure  Its  bonds,  to  a  trust 
company,  as  trustee,  the  title  to  the  property 
pasMd  to  the  trust  company,  without  having  at- 
tached to  it  the  lien  of  the  contract  for  the  tc^- 
flc  arrangement. 

L  A  lease  by  such  railroad  company  to  another 
company  by  which  the  latter  assumed  to  pay  the 
damages  under  the  contract.  Is  a  personal  obli- 
gation, and  does  not  confer  any  right  In  the  land 
to  enforce  the  performance  of  the  contract. 

ib  The  obligation  of  one  of  the  contracting  rslW 
roads  to  fulfill  the  duties  of  Its  charter  by  build- 
ing tiie  unbuilt  part  of  its  road  is  inconsistent 
with  a  contract  for  a  long  time,  such  as  twenty 
years,  by  which  it  bound  Itself  to  deliver  all  its 
fr^ht  and  pacsengers  over  that  part  of  its  road 
to  another  company. 

t.  Where  the  claiming  company  received  pay  tor 
all  Its  services  rendered  while  the  contract  was  in 
operation.  Its  claim  ot  damages,  which  resulted 
from  the  building  of  the  other  road,  and  the  nec- 
essary abandonment  or  the  contract,  does  not 
constitute  a  lien  upon  the  other  road. 

[No.  256.1 
Argued  April  11, 1890,  Beaded  Mag  19, 1890, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Iowa  dismissing  the  iotervention  by  the- 
Des  Moines  and  Fort  Dodge  Ruilroad  Com- 
pany in  a  suit  by  the  Central  Trust  Company 
of  New  York  against  the  Des  Moines  and  Fort 
Dodge  Railroad  Company  to  foreclose  a  mort- 
gage given  by  the  latter  Company  to  the  Trust 
Company,  the  object  of  the  intervention  being 
to  recover  damages  to  which  the  intervenors* 
might  be  entitled  by  reason  of  the  failure  of 
the  mortgagor  Company  to  fulfill  a  tratfic  con- 
tract during  the  remainder  of  the  time  which 
it  had  to  run.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Chas.  E.  Whitehead*  for  appellant*.. 

Railroads  have  the  power  to  carry  beyond 
their  terminals,  through  other  corporal  ioiis. 

Wheeler  v.  8an  Frandeeo^A.  R.  Co,  81  Cal. 
46:  Bank  v.  Augusta,  49  Me.  607;  Morse  v. 
Braincrd,  41  Vt.  650;  Schroeder  v.  Hudson^ 
River  R,  Co,  6  Duer,  66;  Atc/tison,  T.  d  8.  F, 
R  Co,  T.  Denver  dt  N,  0,  R.  Co.  110  U.  6.  (I8(^ 
(28: 296). 

A  contract  for  a  good  and  valid  considera- 
tion for  the  delivery  of  the  business  of  a  pu'o- 
lie  carrier  to  any  connecting  route  for  a  period 
of  years  is  valid  and  not  opposed  to  public  pol- 

icy. 

Richmond  v.  Dubvqve  dt  8,  0,  R,  Go,  26* 
Iowa,  191,  88  Iowa,  422,  40  Iowa,  264,  86  U. 
B.  19  Wall.  684  '23: 173);  Oregon  Steam  Nov, 
Co,  ▼.  Winsor,  87  U.  8.  20  Wall.  64  (22:  816);. 
Wiggins  Ferry  Co,  v.  Chicago  dt  A,  R,  Co.  6- 
Am.  &  Enff.  R.  R  Cas.  1,  78  Mo.  889;  Himrod' 
Furnace  Oi,  v.  Cleveland  d  M,  V.  R  Co.  87 


VOTm,^A»  toHenfarpartHums  moneg,  see  fwto  to 
Bajley  V.  Oreenleaf,  (k  8B6L 

lAonefemeitt/ofnevfartompensaUiinL  Beenoteto 
Taxas  V.  White,  19:  S0C 

AstofaiciUtr'*s  Msn,  see  nOU  to  United  States  v. 
ViUalonga,nt  04. 

As  to  basQurHUen,  see  note  to  Central  Nat.  Bank 
V.  OooDeotloat  Mot.  L.  Ins.  Go.  S8:  SOB. 

As  to  Hens  far  u^usrfage.  see  note  to  Jfe  porfs 

As  to  Bern  sf  earporaUon  an  Shares^  far  dsttdus 
1MU.8. 


I  tram   stockholder,   see   note  to  Union    Bank  of 
Georgetown  v.  Laird,  4: 909. 

As  to  Hen  of  United  States  far  duties,  see  note  to- 
United  States  V.  880  Chests  of  Tea,  8:  708. 

As  to  Hen  of  a  mortoage  an  after-acqulrsd  prop^ 
erty,  see  noCeto  Pennock  v.  Ooe,  IS:  4M. 

When  a  Men  or  right  to  a  Uen  is  assignaUU,   See- 
note  toBavIs  v.  Bilsland,  U:  9S0. 

Lien,  haw  waitoed;  when  taking  other  sseurfti^. 
wailfossHsn,  Bee fwto  to  Grant  v.  Strong,  H:  sn. 

Bit 
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SUPilBMS  COCKT  OF  THB  UlIITBD  STATES. 
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Ohio  St  831,  41  Am.  Rep.  509;  lem  Haute  db 
I,  R.  Oo,  T.  atrjOU,  109  U.  S.  881  (27:  970). 

The  proTiaion  in  the  contract  that  uniform 
rates  shall  be  maintained  between  competitive 
points,  is  not  roid  as  against  public  policy. 

Oolumbu9t  P,  d  1,  R,  (h.  v.  IndianapolU  db 
B.  R,  Ch,  5  McLean,  450;  MunhaU  y.  Penn- 
mflvania  JS.  Ob.  98  Pa.  150,  5  Am.  &  Eng.  R. 
R.  Gas.  8^;  8ayn  v.  Loui$t\U$  Union  Anev- 
€lent  A9io.  1  Dut.  (Ky.)  145. 

A  contract  which  Is  void  as  to  one  part  and 
Talid  as  to  another  can  be  enforced  as  to  the 
Talid  portion  if  the  subjecls  are  divisible. 

Uyiited  8taU$  ▼.  Hod^on,  77  U.  8.  10  Wall. 
895  (19: 987). 

Where  a  party  has  availed  himself  of  the 
benefits  of  a  contract,  it  is  not  permitted  to 
him  to  keep  the  benefits  and  to  avoid  the  obli- 
gation. 

Union  P.  R  Ch,  v.  MeAlpine,  129  U.  8.  805 
(82:  678);  DanieU  v.  Teamey,  102  U.  8.  421 
m:  189);  Burlington  v.  Gilbert,  81  Iowa,  856; 
BieeeU  v.  Mie/iigan  Southern  SIf.  LR  Ooe, 
1B2  N.  Y.  258. 

Meeere.  Wager  Swayne,  Was.  Rush  T»s* 
^fart  and  Wells  H«  Blod^ett*  for  appellees: 

The  contract  sued  on  is  against  public  policy 
and  void. 

Thomae  v.  Weet  Jereey  R.  Ch.  101  U.  8.  88 
<25:  958);  Tippecanoe  County  v.  Lafayette,  M, 
dB.R  Cb.  50  Ind.  108;  State  v.  Hartford  dt 
K  H.  R  Ch.2ld  Conn.  588;  Hartford  S  N,  B. 
R.  Co.  V.  New  York  d  N,  H.  A  Co.  Z  Robt. 
411;  Doolin  v.  Ward,  6  Johns.  194;  Booker  v. 
Vandeteater,  4  Benin,  849;  Stanton  v.  Allen, 
5  Denio,  484;  Shrewebury  db  B,  R,  Ch.  v.  i^on- 
don  dt  N.  W.  R.  Co.  21  Eng.  L.  ^k  Bq.  819, 
8  H.  L.  Cas.  118,  4  DeG.  M.  &  G.  115; 
Denver  S  N.  0.  R  Co,  v.  AteMeon,  T.  dtS,  F. 
R,  Co,  15  Fed.  Rep.  650:  Union  P.  R  Co,  v. 
Hall,  91  U.  8. 848  (28:  428);  Oreenhood,  Pub. 
Policy,  647,  658,  671;  Green's  Brice,  Ultra 
Vires  (2d  ed.)  417,  note  a;  Amot  v.  Pitteton  dt 
B.  Coal  Cb.  68N.T.  ^S^\ Morrie Run  CoalOo. 
V.  Barclay  Coal  Co.  68  Pa.  178;  Crawford  v. 
Wiek,  18  Ohio  8t  190;  Sayre  v.  LouiniOe 
Union  BeneeoUnt  Ano.  1  Duv.  (^.)  148. 

The  contract  did  not  and  coulci  not  create 
uny  lien  upon  the  property  of  the  defendant, 
the  Des  itoines  Northwestern  Rallwav  Com* 
panv,  or  any  lien  that  did  or  that  could  bind 
thewabash,  8t  Louis  and  Pacific  Railway 
Company,  or  8olon  Humphreys  and  Thomas 
K.  Tutt,  receivers  thereof. 

Southern  Exp.  Co.  v.  Weaum  N  0.  R  Co. 
99  U.  8. 191  (25: 819);  American  notee  to  Spen- 
ter^e  Que  1  Smith,  Lead.  Cas.  *115;  KepjM 
T.  Bailey,  2  MyL  &  K.  517;  Weet  Virginia 
Tranep.  Co.  v.  Chio  Biter  Pipe  Line  Co.  28 
W.  Va.  600:  Maynard  v.  PoUtomue,  74  Cal. 
141;  Brewer  v.  ManhaU,  18  N.  J.  £q.  887,  19 
N.  J.  Eq.  587;  Noreroee  v.  Jamee,  IM  Massi 
188;  QUnn  v.  Canhy,  24  Md.  187;  Qraber  v. 
Duncan,  79  Ind.  565;  Dunlcp  v.  Atery,  89  N. 
T.  592;  Reid  v.  MeCrum,  91  N.  T.  419;  2^ 
Pieystor  v.  Michael,  6  N.  T.  467;  Wiggine  Fer- 
ry Co.  V.  Ohio  dbM.RCd.UJSL  88;  Qmgle- 
ion  V.  Pattieon,  10  Bast,  180;  Eurd  v.  OurHi, 
19  Pick.  459. 

Mr.  JueUee  Xlller  delivered  the  optnion  of 
the  court: 

This  Is  aa  appeal  from  a  dscree  of  the  Clr- 
t44 


cult  Court  of  the  United  8tates  for  the  Southern 
District  of  Iowa,  dismissing  the  intervention 
by  appellant  in  a  larger  and  more  Important 
suit  involving  the  sale  of  a  railroad  owned  by 
the  Des  Moines  and  Northwestern  Railway 
Company.  As  the  petition  of  intervention  is 
the  first  paper  found  in  the  record  of  t)ie  case 
before  us,  we  are  somewhat  at  a  loss  to  under- 
stand the  nature  and  character  of  the  original 
suit  in  which  the  appellant  sought  to  inters 
vene.  It  is  to  be  inferred,  however,  that  the 
original  suit  was  by  the  Central  Trust  Com- 
pany of  New  York  against  the  Des  Moines  and 
Northwestern  Railway  Company,  formerly  the 
Des  Moines,  Adel  and  Western  Railroad  Com-  rKvvi 
pany,  to  foreclose  a  mortgage  in  which  that  ^  ^ 
Companv  was  mortgagor  and  the  Central 
Trust  Company  was  trustee  or  mortgagee. 
The  Wabash,  8t.  Louis  and  Pacific  Railway 
Company  was  also  a  party  to  that  suit,  on  the 
ground  that  it  had  a  lease  of  the  road  of  the 
Des  Moines  and  Northwestern  Railway  Com- 
pany, under  which  it  asserted  rightsparamount 
to  everybody  except  the  Central  Irust  Com* 
pany. 

The  Des  Moines  and  Northwestern  Railway 
(Company  was  originally  chartered  as  the  Des 
Moines,  Adel  and  Western  Railroad  Company, 
with  the  purpose  of  building  a  railroad  from 
the  City  of  Des  Moines,  in  the  8tste  of  Iowa, 
in  a  northwesterlv  dlrectiion,  to  Panora,  in  the 
Countv  of  Guthrie.  The  appellant's  road  from 
Des  Moines  to  Fort  Dodge  pursued  the  same 
line  in  a  northwesterly  direction  from  Des 
Moines  City  to  Waukee,  which  was  the  point 
of  the  departure  of  the  Adel  Road  in  its  more 
westerly  airection .  The  Fort  Dodge  Company 
having'completed  its  road  from  the  City  of  Des 
Moines  slmost  entirely  to  Fort  Dodge  before 
the  Adel  Company  had  fairly  commenced  its 
work,  the  former  had  a  part  of  its  road  nin- 
ninff  between  Waukee  and  the  City  of  Des 
Moines,  which  was  a  very  considerable  rail- 
road centre. 

As  the  Adel  Company  was  limited  In  Hs 
means  and  desired  to  push  its  road  westward 
from  Waukee  through  Adel  to  Panora,  It  was 
natural  that  it  should  enter  Into  arrangements 
with  the  Des  Moines  and  Fort  Dodge  Com- 

Kny  for  the  use  of  Its  road  from  Waukee  t«) 
iM  Moines,  or  for  a  tralBc  arrangement.  It 
accordingly,  on  the  18th  of  November,  1879, 
entered  into  the  following  agreement  in  writ- 
ing, which  is  the  foundation  of  the  claim  in  re- 
gM  to  which  the  Des  Moines  and  Fort  Dodgp 
Kailroad  Company  intervenes  In  the  salt  u- 
ready  mentioned: 

"  This  agreement,  made  the  18th  day  of  No- 
vember. 1879.  between  the  Des  Moines  and 
Fort  Dodfle  Railroad  Company,  of  the  one 
part,  called  for  convenience  the  Des  Moines 
Company,  and  the  Des  Moines,  Add  snd 
Western  Railroad  Company,  called  for  oonve- 
nieooe  the  Adel  Company,  witnesseth: 

"  That  the  Des  Mohies  Company,  being  de- 
sirous of  obtaining  all  the  Des  Moines  businesB  . 
of  the  Add  Company  for  a  long  term  of  years,  l^  «  o] 
in  consideration  of  the  contract  on  the  part  of 
the  Adel  Company  herdnafter  contained,  doth 
hereby  agree  and  covenant  with  the  Add  Com- 
pany and  grant  and  give  unto  It  the  following 
easements,  righto  and  privileges,  ss  follows: 

''First  Out  of  the  earnings  on  all  through 
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bosiiMM  from  the  Adel  Road  delivered  to  the 
Dee  Mofnee  Road  and  by  it  delivered  to  the 
Bock  Island  Road,  and  on  all  west-bound  bnsi- 
xteaa  delivered  to  the  Add  Road  at  Waukee, 
the  Add  Road  shall  have  five  sevenths  (f), 
mnd  the  Dea  Moines  Road  shall  have  and  re- 
tain two  sevenths  (f ),  the  local  f reif^ht  for  the 
Adel  Road  on  west-bonnd  business  being  in- 
cluded, but  tiiese  divisions  not  to  app^  to 
business  from  beyond  Panora. 

"  Second.  On  the  frdght  on  all  local  busi- 
ness from  Des  Moinea  to  any  point  on  the  Adel 
Road,  or  from  anv  point  on  the  Adel  Road  to 
Des  Moines,  the  Add  Road  shall  receive  two 
thirds  (f),  while  the  Des  Moines  Road  shdl 
recdveone  third  ((),  including  the  local  frdght 
on  both  roads,  but  ^ght  from  beyond  Panora 
not  to  be  induded. 

''Third.  All  carloads  of  frdght  coming 
from  or  going  to  anv  pdnt  on  the  Add  Road 
beyond  Panora  shall  be  hauled  by  the  Des 
Mdnes  Road  from  Waukee  to  Des  Moines,  or 
from  Des  Moines  to  Waukee,  at  five  dollars 
($5)  the  carload,  standard-eauge  cars,  and  the 
Add  Road  shall  be  entitled  to  receive  all 
the  freights  and  draw-backs  earned  thereon. 
In  case  tiironeh  frdghts  shall  hereafter  be  re- 
duced from  wliat  they  axe  now,  a  proportionate 
reduction  shall  be  made  on  the  rate  of  hauling. 

"  Fourth.  On  dl  passenger  business  taken  at 
the  regular  tariff  rates  from  the  Adel  Road  to 
or  from  Des  Moines  the  Des  Moines  Road  will 
pay  over  to  the  Add  Road  one-tenth  (-f^)  of  its 
receipts  therefrom. 

*'  Fifth.  The  Des  Moines  Road  will  allow 
the  Add  Road  the  Joint  use  of  all  its  station- 
houses  and  station  facilities  at  Waukee  on  its 
paying  its  proportion  for  itsmdntenance,  to  be 
arranged  by  the  superintendents  of  the  two 
roads. 

''Sixth.  The  Adel  Road  to  have  equd  priv- 
ileges at  Des  Moines  and  equd  rates  on  all 
^79]  construction  materid  with  those  enjoyed  by 
the  Des  Moines  Road,  and  every  facilAy  or  rate 
or  increased  rate  obtdned  from  the  Rocieldand 
Road  shall  be  enjoyed  and  shared  hy  the  Adel 
Road,  and  the  Des  Moines  Road  will  haul  its 
construction  materid  at  half  its  locd  rates  from 
Des  Moines  to  Waukee;  this  to  apply  to  all 
materid  hauled  dnoe  the  first  of  July  fast. 

^'Seventh.  Uniform  rates  shall  be  mdn- 
talned  hy  both  roads  at  dl  competitive  points 
and  both  roads  shall  Join  in  requiring  the  Rock 
Island  to  do  the  same,  as  far  as  able,  and  If 
the  RodE  Island  shall  persistently  and  con- 
Cimioody  refuse  to  mdntain  such  uniform  rates 
in  accordance  with  Mr.  Riddle's  letter  of  this 
date,  which  is  made  a  part  of  this  contract,  at 
ioch  competitive  points,  then  the  Adel  Road 
may,  br  giving  thirty  (80)  days'  notice  in  writ- 
faig  of  Its  intention  so  to  do,  terminate  this  con- 
tract. 

''Btohth.  If  tiie  Des  Moines  Road  accounts  to 
the  Aoel  Road  for  forty  per  cent  of  the  through 
earnings  on  through  might,  dthough  its  share 
of  the  through  earnings  should  hereafter  be  re- 
duced to  a  less  amount,  this  agreement  to  con- 
tinue, and  in  the  event  of  its  fdlure  to  do  so 
the  Adel  Road  to  have  the  right  to  terminate 
this  contract  upon  thirty  days'  notice  in  writing. 

"  Ninth.  It  is  agreed  that  if  the  Des  Moines 
Road  shall  at  any  time  lease  or  transfer  Its 
through  business  at  Des  Moines  to  any  other 


than  the  Rock  Island  Railroad  the  Adel  Road 
shdl  have  the  privilese  then  to  terminate  tills 
contract  hr  giving  tlurty  days^  notice  in  writ- 
ing of  its  mtention  so  to  do. 

"  Tenth.  The  Des  Moines  agrees  that  in  case 
any  railroad  shall  be  built  or  operated  by  it  or 
by  the  Rock  Island  on  the  territory  west  of  the 
Des  Moines  Road,  south  of  the  Northwestern 
Road,  and  east  of  the  projected  line  of  the 
Rock  Island  from  Guthrie  Centre  to  Guthrie, 
then  the  Adel  Road  may  terminate  tills  con- 
tract on  giving  thirty  days'  notice  in  writing. 

"Eleventh.  SetUements  and  adjustments 
under  this  contract  shall  be  made  monthly  on 
the  first  day  of  every  month,  unless  otherwise 
agreed  on. 

"  Twelfth.  In  consideration  of  the  foregoing 
the  Adel  Road  hereby  agrees  to  deliver  to  the 
cars  of  th«  Des  Moines  Road  at  Waukee  all  its 
frdght  and  passengers  bound  to  Des  Moines  or 
to  any  place  through  Des  Moines  and  beyond 
for  the  period  of  twenty  years  from  this  date. 

"This  contract  and  any  damages  for  the 
breach  of  same  shall  be  a  continuing  lien  upon 
the  roads  of  the  two  contracting  companies, 
their  equipment  and  income,  in  whosesoever 
hands  they  may  come,  the  lien  on  the  Adel 
Road  bdng  limited  to  so  much  thereof  as  lies 
t>etween  Waukee  and  Panora. 

"  The  Des  Moines  and  Fort  Dodge 

Railroad  Company, 
By  Charles  E.  Whitehead,  Pres'U 
'*  The  Des  Moines,  Adel  &  Western 

Rdlroad  Company, 
"  By  T.  J.  Coldwdl.  Pres\   . 
"J.  8.  Runnells,  Sec'y." 
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After  the  execution  of  this  agreement,  the 
Des  Moines,  Adel  and  Western  Railroad  Com- 
pany pushed  its  rood  northwestward  from 
Waukee  to  Panora,  and  then  adopted  a  new 
route  almost  directly  north  from  Pancmi,  but 
which  it  never  completed.  It,  however,  sub- 
sequentiy  entered  into  arrangements  with  the 
Wabash,  St  TiOuis  and  Padflo  Railwav  Com- 
pany, by  which  that  Company,  undfer  the 
charter  of  the  Add  Company,  constructed  the 
piece  of  road  between  Des  Moines  and  Waukee, 
and  leased  that  and  the  remdnder  of  tiie  Add 
and  Western  Railroad  Company,  so  that  dl  the 
traffic  provided  for  in  the  contract  as  coming 
from  the  Adel  Company  to  the  Des  Moines  and 
Fort  Dodge  Company  was  transferred  in  effect 
to  the  Wabash  Company.  The  object  of  the 
present  petition  of  intervention  was  not  to  re- 
cover any  money  actudly  earned  by  the  inter- 
vening Company  or  the  other,  for  all  of  that 
carrying  busioess  was  settied  up  and  paid  for 
as  it  progressed;  but  it  was  to  recover  the  dam- 
ages to  which  the  intervenors  might  t>e  entitied 
during  the  remdnder  of  the  twenty  years  which 
tiie  contract  had  to  run  by  the  failure  on  the 
part  of  the  Add  Company  to  keep  that  con- 
tract The  appellant  was  permitted  to  file  its 
ddm  of  intervention,  which  was  amended  once 
or  twice,  and  was  finally  heard  on  demurrers 
on  the  part  of  the  Des  Moines  and  North- 
western Company,  and  the  Centrd  Trust  Com- 
pany, and  the  WalMdi,  St  Louis  and  Padfio 
Company,  whidi  demurren  were  sustdned, 
and  tiie  petition  of  intervention  was  dismissed. 

The  right  of  the  Des  Moines  and  Fort  Dodge 
Company  to  intervene  in  this  suit  is  based  upon 
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e^en  In  zeference  to  klent  defects,  is  not 
fraud. 

LaidkLfo  ▼.  Organ,  15 17. 8.  2  Wheat.  198  (4: 
«17);  P^opl^$  Bank  ▼.  Bogart,  81  N.  T.  107; 
Hanton  y.  Bdgerly,^  N.  H.  868;  JPyentel  v. 
liiUer,  87  Ind.  1;  8nUih  t.  Bu^Iim,  L.  R  6  Q. 
B.  697;  Bigelow,  Frauds,  600;  Ward  v.  HMt^ 
L.  R.  4  App.  Gas.  18,  L.  R.  8  Q.  B.  Dir.  160. 

All  prelimtna^  agreements  and  negotiations 
are  to  oe  deemed  mersed  in  the  final  settled 
iDstmments  executed  oy  the  parties,  unless  a 
clear  mistake  be  established. 

Potomac  8.  B.  Oa.  v.  Upper  BaUmkoo  8,  R 
Co,  100  U.S.  881  (27:  1078);  LeggattY.  Barrett, 
L.  R.  16  Ch.  DiY.  800. 

The  item  of  damages  allowed  for  fsiluif  of 
crop  was  too  remote. 

2  Buth.  Dam.  480. 481. 

Mr,  CfMtfJftitice  Fuller  delivered  the  opin- 
ion of  the  court: 

John  Churchill  held  title  to  certain  lands  In 
Mississippi,  as  trustee  for  Mair  M.  Clark,whoee 
husband,  M.  L.  Clark,  in  1881,  employed  J.  H. 
D.  Bowmar,  of  Yicksburg,  to  sell  the  property, 
which  he  did,  to  A.  B.  PTttman,  also  a  resident 
of  that  city,  and  on  the  16th  of  March,  1882, 
Churchill  as  trustee,  and  Mr.  and  Mrs.  Clark, 
all  residing  in  Louisville,  Kentucicy,  conveyed 
the  lands  and  "the  mules,  implements  and  cat- 
tle on  the  plantation,  save  two  horses,  reserved 
by  said  two  psrties,"  to  Pittman.  This  con- 
veyance recites  that  It  is  "made  this  0th  day  of 
January,  1882,"  bat  the  attestation  clause  is 
that  the  signatures  are  appended  the  16th  day 
of  March,  1882,  "the  date  of  the. sale  behig  of 
9th  January,  1882,"  and  the  acknowledgment 
by  the  grantors  is  March  16.  The  considera- 
tion of  the  conveyance  was  $6,000  in  cash,  and 
four  notes  of  Pittman  for  $6,000  each,  beiolng 
interest  at  8  per  cent  and  payable  at  one,  two, 
three  and  four  years  from  date. 

In  the  latter  part  of  January,  1882,  certain 
other  personalty  on  the  premises  was  sold  by 
Clark  to  Pittman  for  $1,000  cash  and  three  ac- 
ceptances, one  for  $1,000,  due  Aprfl  1,  one  for 
J  1,000.  due  May  1,  and  one  for  $1,188.10,  due 
une  1, 1882,  with  grace.  Two  of  these  ac- 
ceptances were  transferred  by  Clark  to  the 
trustee,  who,  when  they  matured,  brought  a 
separate  suit  upon  each  of  them.  The  other 
acceptance  passed  into  the  hands  of  a. bona  fide 
holder  without  notice.  When  the  first  of  the 
notes  given  as  oonsideration  for  the  conveyance 
became  due,  suit  was  brought  upon  it»  and,  on 
the  7th  of  November,  1888,  Pittman  filed  bis 
bill  hi  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Mississippi  against 
John  Churchill,  trustee,  and  Mr.  and  Mrs. 
Clark,  alleging  that  fraudulent  represenutions 
had  been  made  to  him  in  the  sale  of  the  plan- 
tation and  accompanying  personal  property, 
and  also  in  the  matter  of  the  personalty  subse- 
onently  purchased  from  Clark,  and  asking  that 
the  three  suits  above  mentioned  be  enloined; 
for  an  account  of  damages  suffered,  ana  their 
Application  by  wav  of  recoupment,  offering  to 
pay  whatever  might  be  found  due  on  a  proper 
accounting;  and  for  general  relief.  It  is  ad- 
mitted by  counsel  for  appellants  that  the  con- 
troversy over  the  latter  purchase  has  been  sat- 
— 'i'BQlonly  adjusted,  and  that  so  much  of  the 
^on  is  only  incidentally  referred  to  in 


connection  with  the  other  fraud,  circumvention 
and  deceit  alleged  to  have  been  practiced.  The 
bill  claimed  failure  of  title  as  to  part  of  the 
land,  but  this  was  fuUv  met  by  the  answer, was 
not  pressed  below,  and  maybe  regarded  as  out 
of  the  case.  The  oath  to  the  answer  was  not 
waived,  and  accordingly  the  answer  of  Mary 
M.  Clark  and  John  Churchill,  trustee,  was 
duly  verified.  Clark  was  not  served  and  filed 
no  answer,  but  his  deposition  in  one  of  the 
law  suits  was  put  in  evidence. 

A  cross-bill  was  subsequently  filed  by  Church- 
hfll  and  Mrs.  Clark,  praying  that  an  account 
be  had  and  stated  between  the  parties;  that 
whatever  was  found  to  be  due  from  Pittman  on 
the  notes  for  the  purchase  money  of  the  plan- 
tation should  be  decreed  to  be  a  lien  thereon 
and  the  land  sold  to  pay  the  same;  that  cross- 
complainants  might  have  Judgment  for  the 
amount  found  due  on  the  two  notes  given  for 
the  personalty;  and  that  a  receiver  be  appoint- 
ed, etc.  It  was  ordered  by  the  court  that  the 
cross-bill  be  treated  and  held  as  for  a  receiver 
only,  and  the  complainant's  bill  as  the  an- 
swer thereto,  as  well  upon  the  motion  for  a  re- 
ceiver as  at  the  hearing;  and  that  the  cause  be 
referred  to  an  examiner  and  commissioner  to 
take  proof  upon  the  issue  set  out  in  the  bill, 
and  "of  the  damages  claimed  by  the  complain- 
ant, and  state  an  account  between  the  parties, 
recouping  against  the  purchase  money  due  the 
defendant  the  damages  suffered  and  sustained 
by  the  complainant,  if  any,  because  of  the  al- 
leged frauds  and  misrepresentations  set  out  in 
the  bill,  should  they  be  established  to  his  sat- 
isfaction." Proofs  were  accordingly  taken 
and  a  report  made  by  the  special  commission- 
er, and  a  final  decree  renaered  November  6, 
18^,  in  favor  of  Churchill,  trustee,  for  the  re- 
covery from  the  complainant  of  the  sum  of 
$10,120.60,  to  bear  interest  at  the  rate  of  8  per 
cent  per  annum  from  the  second  dav  of  Sep- 
tember, 1886,  until  paid;  and  that  said  sum  of 
money  with  interest  and  costs  should  be  a  first 
and  prior  lien  on  the  lands  in  question,  which 
diould  be  sold,  in  satisfaction,  in  default  of 
payment  as  provided.  From  this  decree  an  ap- 
peal was  praved  by  the  complainant,  an  ap- ' 
peal  bond  dufy  given  and  approved  December 
1, 1886,  with  Thomas  Rigby  as  surety,  and  the 
record  was  filed  in  this  court  Noveml)er  18, 
1886.  The  opinion  of  the  district  Judge  holding 
the  circuit  court  was  filed  Sr'Xember  2, 1885, 
andappears in  the  record.     '  " 

On  October  81, 1887,  the  defendants  Church- 
ill and  Clark  presented  a  petition  for  a  cross- 
appeal  to  a  Justice  of  this  court,  and  obtained 
an  ^lowance  thereof,  an  appeal  bond  being 
approved,  and  a  citation  issued,  on  that  day. 
Tms  petition  was  filed  in  the  circuit  court  on 
the  7th  day  of  November.  1887.  The  citation 
bears  this  indorsement:  "  On  this  6th  day  of 
November,  in  the  year  of  our  Lord  one  thous- 
and eight  hundred  and  cdghty-seven,  I,  as  ad- 
ministrator of  the  estate  of  Alfred  B.  Pittman, 
accept  service  of  the  within  citation,  and  here- 
by enter  my  appearance  as  such  administrator 
herein.  Walton  Farrar,  Adm'r."  This  cita- 
tion accompanied  the  transcript  of  the  petition, 
order  and  oond  on  cross- appeal  filed  in  this 
court  November  21,  1887.  It  appeared  from 
the  petition  that  since  the  original  appeal  was 
taken,  Alfred  B.  Pittman  had  died,  and  the 
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the  last  sentence  in  the  contract  which  we  have 
gfveu  in  fuU.  The  language  of  this  sentence 
M:  '*This  contract  and  any  damages  fqr  the 
breach  of  same  shall  be  a  continuing  lien  upon 
the  roads  of  the  two  contracting  companies, 
their  eouipment  and  income,  in  whosesoever 
hands  tney  maj  come,  the  lien  on  the  Adel 
Boad  being  limited  to  so  much  thereof  as  lies 
between  Waukee  and  Panora."  The  inter- 
Tenors  allege  that  for  the  supposed  gain  and 
profits  whidi  they  would  makie  out  of  this  con- 
tract if  it  were  faithfully  kept  for  the  period  of 
twenty  years  from  its  date,  they  have  a  lien  on 
the  railroad  itself,  and  on  its  equipment  and  in- 
come, which  attaches  to  it  in  whosesoever  bands 
it  might  come  after  that  contract  was  made. 

The  appellees  resist  this  principle  on  two 
grounds.  First,  that  the  contract,  so  far  as  it 
disables  the  Adel  Railroad  Company  from  the 
free  use  of  all  the  means  of  railroad  carriage 
from  any  part  of  its  road  to  the  City  of  Des 
Moines,  is  void  as  against  public  policy,  and  is 
especially  void  as  a  contract  which  in  its  nature 
disables  that  road  from  performing  the  public 
oblisrations  assumed  by  it  in  its  charter,  of 
making  and  using  as  a  common  carrier  the 
road  from  Waukee  to  Des  Moines  or  from  Des 
Moines  to  Waukee.  A  second  objection  ia 
that,  whatever  the  language  concerning  the  lien 
upon  the  two  contracting  companies  may  mean, 
it  does  not  constitute  a  lien  pr  obligation  run- 
ning with  the  land,  though  it  may  be  a  valid 
contract  between  the  parties,  personally  en- 
forceable by  an  action  at  law.  Either  of  these 
objections,  if  well  taken,  is  fatal  to  the  claim 
of  appellant,  and  we  are  of  opinion,  without 
inquiring  into  the  former,  that  the  latter  ob- 
jection is  well  taken. 

It  will  be  observed  tiiat  this  contract  does 
not  purport  to  be  a  mortgage  on  the  railroad  of 
the  Adel  Company;  that  it  does  not  convey  in 
proper  terms  any  title  to  the  railroad  itself  or 
to  its  appurtenances,  or  any  interest  in  them; 
and  that  it  does  not  secure,  as  a  lien  upon  the 
roads,  any  particular  sum  of  money.  It  de- 
clares that  the  contract  and  any  damages  from 
a  breach  of  the  same  shall  be  a  continuing  lien 
upon  the  roads  of  the  two  contracting  com- 
panies. It  is  difficult  to  conceive  bow  the  con- 
tract, abstractlv  considered,  could  be  a  lien  up- 
on the  roads  ox  the  companies,  and  not  nrack 
easier  to  see  why  the  damages  for  the  breach 
of  such  contract  are  made  a  nen  upon  the  roads 
of  the  two  companiea.  There  is  nothing  in  the 
language  of  thfo  sentence,  nor  in  the  nature  of 
the  contract,  which  should  make  it  one  running 
with  the  land,  or  one  chargeable  upon  the  rail- 
road, when  by  due  course  />f  law,  or  in  any 
other  mode,  the  property  passed  to  other  hands. 
And  if,  in  point  of  fact,  the  one  company  had 
performed  services  under  that  contract  for  the 
other,  for  which  it  had  received  no  compensa- 
tion, and  fof  which  there  was  a  sum  of  money 
due,  and  ascertained  or  readily  ascertainable, 
which  sum  might  be  a  lien  on  the  income  or 
property  of  the  delinquent  company, it  can  hard- 
ly bie  suppoeed  that  the  conjectural  damages  and 
tne  speculative  proflta  which  might  yet  result 
to  the  company  from  the  unperformed  part  of 
the  contract  through  eighteen  or  twenty  years, 
axe  to  be  made  a  n)eciflc  lien  on  the  property, 
attached  to  ft  and  passing  into  the  liands  ox 
whoever  might  become  its  purchaser. 
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When  the  Adel  Company,  under  its  new 
name  of  the  Des  Moines  and  Northwestern 
Company,  executed  a  mortgage  on  all  its  prop- 
erty and  issued  bonds  under  that  mortgage, 
under  which  the  Central  Trust  Company  of 
New  York,  as  trustee,  isaued  a  large  amount 
of  bonds,  the  title  to  the  property  passed  to 
that  corporation  without  having  attached  to 
it  the  Hen  of  the  contract  for  a  traffic  ar- 
rangement between  the  Adel  Company  and 
the  appellant,  and  the  same  thing  is  true  in  re- 
gard to  the  lease  of  February  28th,  1881,  be- 
tween the  Des  Moines  Northwestern  RiEilway 
Company,  formerly  the  Adel  Company,  and 
the  Walmsh,  St.  Louis  and  Pacific  Company, 
by  which  the  latter  assumed  to  pay  the  dano- 
ages  under  the  contract  with  appellant,  or  to  save 
the  former  harmless  in  regard  to  it  This  was 
a  mere  personal  obligation,  and  did  not  confer 
any  right  in  the  lana,  to  enforce  the  perform- 
ance of  that  contract.  As  the  Wabash  Com- 
pany by  virtue  of  this  lease  undertook  to  com- 
plete the  connection  between  the  Adel  Road, 
and  ita  western  extension  from  Ponora  to 
Waukee,  and  the  City  of  Des  Moines,  by  build- 
ing the  road  between  the  two  latter  points,  a 
duty  which,  by  its  charter,  devolved  upon  the 
Adel  Company,  we  think  it  might  very  weli 
have  contracted  to  save  the  company  harmloan 
in  regard  to  the  lease  which  in  effect  enabled  it 
to  complete  its  obligation  to  the  public. 

It  seems  to  us  that  the  obligation  of  the  Ade) 
Company  to  fulfil  the  duties  of  its  charter  by 
completing  its  connection  between  Waukee  and 
Des  Moines  City  was  an  obligation  inconsistent 
with  a  perpetual  contract  to  employ  the  Fort 
Dodge  Railroad  to  do  all  its  carrying  business 
between  those  two  points;  that  the  building  of 
this  piece  of  road  was  inconsistent  with  a  con- 
tract for  a  long  period  of  time,  such  as  twenty 
years,  by  which  it  bound  itself  to  deliver  all 
its  freight  and  passengers  to  the  Fort  Dodge 
Company  at  Waukee.  And,  since  the  Fort 
Dodge  Company  has  received  compensation 
for  all  the  services  it  rendered  while  this  con- 
tract was  in  operation,  we  are  of  opinion  that 
its  claim  for  damages,  which  resulted  from  tlif 
determination  of  the  Adel  Company  to  buil(t 
its  own  road  from  Waukee  to  D<»  Moines,  an«l 
the  actual  building  of  that  road,  and  the  neces- 
sary abandonment  of  its  contract  with  the  Fort 
Dodge  Company,  do  not  constitute  a  Hen  upor> 
the  road  of  the  company,  and  that  the  biU  was 
rightfully  dismissed. 

Decree  qfflrmecL 

WALTON  FARRAR,  Adm'r.,  vt  al.  ,  Appt$. 

9. 

JOHN  CHX7RCHILL,  Trustee,  sr  al. 


JOHN  CHURCHILL,  Trustee. sr AZ^, il|ipte.,. 

WALTON  FARRAR,  Adm'r. 

(Bee  8. 0.  Beporter%  ed.  SOa-eaU 

Appeal,  when  taken^eroee-appeal^-rtUei  appli- 
eabU— fraud  in  the  eak  afland — noipreeumeti 

JXcfTM.—Ae  to  fraud  and  undue  injiuanee  In  oeold- 
ofieectf  deed  or  «s<B;  see  note  to  Harding  v.  Handj* 
SclSa. 

•m><tf  eentftief,  see  imU  to  Anaatranff  v.  Toler,  Sc  IBSk 

186  C.  S 


[5MJ 


18M. 


Fab&ab  t.  Cbvbcuilu 


009^^1 


-  -permmal  invegHgoHan^impuied  knawUdpe 
— eoneealfMnt-^poHufUtif  to  examina-^fuU 
txaminaHan  (f  j»ropm^  flf  purehater—il^ 
cuney  in  juanMif, 

1  Ao  appeal  from  a  decree  in  eqtiltfmiirt  be  taken 
In  two  years  after  the  entry  of  the  decree:  and  ft 
cannot  be  Mid  to  be  taken  nntU  It  is  presented  to 
the  court  which  made  tha  decree,  by  filing  the 


IL  Althooffh  an  appeal  has  been  taken,  the  court 
below  may  allow  a  cross-appeal;  but  if  the  peti- 
tion, order  and  bond  are  not  filed  in  the  court  be- 
low until  after  two  years  from  the  entry  of  the 
decree,  the  cross-appeal  will  be  dismissed. 

H  The  rules,  regulations  and  restrictions  are  the 
same  as  to  appeals  as  in  cases  of  writs  of  error. 
An  assignment  of  errors  must  be  annexed  to  and 
returned  with  the  transcript  of  the  record. 

L  In.  Mississippi,  in  an  action  for  the  price  of  land 
sold,  the  purchaser  may  set  up  in  defense  the  fact 
that  the  yeodor  defrauded  him  by  false  represen- 
tations as  to  the  quantity,  quality,  condition  or 
bcmndarles  of  the  land. 

iw  Fraud  is  nerer  presumed,  but  must  be  clearly 
made  out.  The  false  representation  must  be  ma- 
terial and  be  acted  on  in  the  belief  of  its  truth. 

&,  If  the  purchaser  inyestigates  for  himself,  and 
nothing  is  done  to  prevent  a  full  in  vestigatlun,  he 
cannot  say  that  he  relied  oo  the  vendor's  repre- 
sentatioos. 

f.  If  themeansoflnyestlgationbeathandaDdthe 
attention  of  the  purchaser  be  drawn  to  them, 
knowledge  of  the  result  which,  upon  due  inquiry, 
he  ouffUt  to  have  obtained,  will  be  imputed  to  him. 

H  Silence  may  be,  but  is  not  oecesBarily,  equiva- 
lent to  a  fabe  representation;  If,  with  intent  to 
deceive,  the  vendor  conceals  a  material  fact, 
which  he  is  in  good  faith  bound  to  disclose,  this  is 
equivalent  to  a  false  representation. 

H  But  where  the  facts  lie  equidly  open  to  both 
parties,  ^wlth  equal  opportunities  of  examination, 
and  the  vendee  undertakes  to  examine  for  him- 
self, without  relying  on  the  statements  of  the 
vendor,  it  is  not  evidence  of  fraud  that  the  ven- 
dor knows  facts  not  known  to  the  vendee  and 
does  not  disclose  them  to  him. 

ML  Wheretbepurchaserof  a  tract  of  land  person- 
ally examined  the  land,  upon  request  of  the  sell- 
'  «r^  agent,  who  Informed  the  purchaser  that  he 
knew  nothing  personally  of  the  property,  and  in 
order  to  satisfy  himself  as  to  whether  the  memo- 
randum furnished  by  the  agent  was  correct,  and 
afterwards  accepted  the  proposition  of  sale  and 
received  a  deed  of  the  land,  fraud  must  be  dearly 
proved  or  relief  will  be  denied. 

11.  That  the  deed  conveys  a  less  quantity  of  Cleared 

land  than  stated  In  the  agent's  memorandum  is 

not  solBoient  to  overthrow  it.  In  such  case. 

[Nos.  266,  m] 

Arm^  amd  mAmitted  Aprtl  16,  iS90.    Decid- 

$i  May  19, 1890. 

APPEALS  from  a  decree  of  the  (Srcuit  Ck>urt 
of  the  United  States  for  the  Southern  Dis- 
trict of  Mississippi  for  tberecoveiyof  parchaae 
mooej  of  land  and  that  the  purchase  money  be 
a  first  Uen  oo  the  land  and  that  it  be  sola  in 
Mtiafaction  in  default  of  payment.    There  was 


also  a  cross-appeal.    OroM-app0ai  ditmimed  and 
decree  aMrmed, 

The  facts  are  stated  in  the  opinion. 

Meten,  WiUlam  L.  NuMnt  and  W. 
Hallett  Phillips,  for  appellants: 

The  memoranaum  was  prepared  by  the  agent 
of  the  vendor  and  on  the  laitn  of  it  the  vendee 
incurred  large  obligatioos  and  expended  a  ^^ccsX 
deal  of  money,  and  that  ooDstructibQ  should  be 
adopted  which  is  favorable  to  the  vendee. 

Nbonan  v.  Bradiey,  76  U.  a  0  Wall.  804  (19: 
767);  MMU  d  M,  JS.  Co.  v.  Jurey,  111  U.  S. 
584  (28:  527);  Ftorida  0.  B.  Co.  v.  SchuUe,  108 
U.  S.  140  (26:  885);  Orient  Mut,  lh§.  Co.  v. 
Wright,  68  U.  S.  1  WaU.  468(17:  508);  Moran 
V.  Prather,  90  U.  S.  28  Wall.  492  (28:  121). 

When  a  bill  charges  a  fact  to  be  within  the 
knowledge  of  the  defendants,  or  which  may 
fairly  be  presumed  to  be  so,  if  the  answer  is 
silent  as  to  the  fact,  it  will  be  taken  as  admitted. 

Moore  v.  Locketi,  2  Bibb,  67,  69;  Hardy  v. 
Beard,  15  Ark.  184;  Smiiie  v.  SOer,  85  Ala.  88; 
Wifion  V.  Career,  4  Hayw.  92;  NeaU  v.  Hag- 
throp,  8  Bland.  551,  1  Dan.  Ch.  PL  and  Pr. 
887;  United  States  v.  Samperyae,  Hemp.  118, 
186;  Toung  v.  Orundy,  10  U.  S.  6  Cranch,  51 
(8:  149). 

The  vendee  is  not  estopped  by  accepting  a 
conveyance  showing  a  less  number  of  acres  of 
cleared  land,  but  the  vendor  is  estopped  by  his 
written  proposition  to  selL 

Carpenter  v.  Thompeon,  8  N.  H.  204. 

The  court  discovered  the  so-called  estoppel 
arisiug  out  of  the  acceptance  of  the  deed. 
Every  opportuni^  to  plead  the  estoppel  was 
afforded  the  venaor  and  be  failed  to  take  ad- 
vantage of  it. 

Wood  V.  (Mtram,  29  Ind.  177;  Baneom  v. 
fHanberry,  22  Iowa,  884;  DaU  v.  Turner,  84 
Mich.  405;  Warder  v.  Baldwin,  51  Wis.  450; 
Laneing  v.  Montgomery,  2  Johns.  882;  Brine- 
maid  V.  Mayo,  9  Vt  81;  Davie  v.  Thomae,  5 
Ldffb,  1;  Guild  v.  Richardson,  6  Pick.  864. 

If  there  was  no  issue  on  the  estoppel,  or  sup- 
posed estoppel,  made  by  the  pleadings,  the  re- 
citals in  the  deed  to  appellant  could  not  have 
been  availed  of  to  work  out  one  in  favor  of  the 
vendor,  and  thus  protect  bim  from  the  oonse- 
quencerof  his  fraud. 

Providence  Bubber  Oo.  v  Ooodyear,  76  U.  S. 
9  Wall.  788  (19:  566);  Wa£Ungton,  A.diQ.T. 
KCo.^  Washington,  TJ  U.  8.  10  Wall.  299 
(19:  894);  Boone  v.  Chiles,  85  U.  S.  10  Fei.  177 
(9:  888);  Sawyer  v.  Hoyt,  2  Tyler  (Vi.)  288. 

The  price  contracted  to  be  given  for  the  land 
has  nothing  to  do  with  theouestion  of  damages, 
except  in  so  far  as  it  tends  to  fix  the  actual 
value  in  the  absence  of  other  testimony. 

BsteUT.  Myers,  56  Miss.  fW;  Field,  Damages,. 
42,  421;  Waterman,  Set-Ofl,  578;  Beddingtou 
V.  Henry,  48  N.  H.  278;  Gates  v.  Beynolds,  18 
Iowa,  1;  SUxley  v.  Murp7iy,  47  IIL  241;  WH- 
Hams  V.  Siurdevant,  27  Ala.  602. 

Messrs,  Alexander  Pope  Hvasphrejr 
and  Oeorge  M.  Ba/sie,  for  appellees: 

SUence,unle8s  there  is  an  obligation  to  speak,. 


^to  eonceUoHon  sf  a  dsed  or  o  eontfvsC  in  sQiifty 
for/^roud,  eoneacihiMnt  ormtereprsssntadomsee  note 
to  Neblett  V.  MaoCsrland,  28:  47L 

When  /roud  mnd  fetas  reprewntatfofis  In  sole  ef 
§oodswaikHd1nfSSslinoforthsprice^orsetiHnQ,orre' 
teSeksQ  pQif  for  §oodss  e&nseof  tieUofi  for  fwofisy  or 

iM  u.  a. 


goodf  etoUtlned  by  false  represenUUion,  asK(gnatU: 
reUef  for  fraud  is  barred  by  assent  to  transatiion^  or 
byOeettontooigkrmthecontraeL  SsaiiototoVene- 
more  v.  United  States,  1:  664. 

As  to  aoCfon  /or  dsestt.  lohot  fisesMory  Is  smSmin 
seenoCe  to  Minir  v.  Wootfolk.  Wt  TA 

247 


609-eai 


BUFBBMX  OOUBT  OV  THB  IJkTIKD  BTATtt. 


Oct.  Tbkm. 


even  In  zeference  to  klent  defects,  is  not 
fraud. 

Laidlaw  ▼.  Organ,  15  U.  8.  2  Wheat.  198  (4: 
nt);  FwpU%  Bank  ▼.  Bogart,  81  N.  Y.  107; 
Hanton  y.  Bdgerly,  20  N.  H.  868;  Frenael  v. 
MiUer,  87  Ind.  1;  &nUth  y.  HugJiM,  L.  R.  6  Q. 
B.  597;  Bigelow,  Frauds,  590;  Ward  y.  HMs^ 
L.  R  4  App.  Cas.  18,  L.  R.  8  Q.  B.  Diy.  160. 

All  prellmlna]^  agreements  and  negotiations 
«re  to  De  deemed  merged  in  the  final  settled 
iDstmmenta  executed  oy  the  parties,  unless  a 
clear  mistake  be  established. 

Potomac  5.  B,  Co.  y.  Upper  Fatomac  8,  R 
Co.  109  U.S.  681  (27:  1078);  LeggottY. BarreU, 
h.  R.  15  Ch.  Diy.  809. 

The  item  of  damages  allowed  for  fkiloit  of 
crop  was  too  remote. 

2  Bath.  Dam.  480, 481. 

Mr,  CkUfJfutiee  Fuller  deliyered  the  opin- 
ion of  the  court: 

John  Churchfll  held  title  to  certain  lands  in 
Mississippi,  as  trustee  for  Maj^  M.  Clark, whose 
husband,  M.  L.  Clark,  in  ISSi,  employed  J.  H. 
D.  Bowmar,  of  Yicksbur^,  to  sell  the  property, 
which  he  did,  to  A.  B.  Pittman,  also  a  resident 
of  that  city,  and  on  the  16th  of  March,  1882, 
£610  Churchill  as  trustee,  and  Mr.  and  Mrs.  Clark, 
all  residing  in  LouisyOle,  Kentucky,  oonyeyed 
the  lands  and  "the  mules,  implements  and  cat- 
tle on  the  plantation,  sayetwo  horses,  reseryed 
by  said  two  parties,"  to  Pittman.  This  oon- 
yeyance  recites  that  ft  is  "made  this  9th  day  of 
January,  1882,"  bat  the  attestation  clause  is 
that  the  signatures  are  appended  the  16th  day 
of  March,  1882,  "the  date  of  the. sale  being  of 
9th  January,  1882,"  and  the  acknowledgment 
by  Uie  grantors  is  March  16.  The  considera- 
tfon  of  the  conyeyance  was  $5,000  in  cash,  and 
four  notes  of  Pittman  for  $5,000  each,  bearing 
interest  at  8  per  cent  and  payable  at  one,  two, 
three  and  four  years  from  date. 

In  the  latter  part  of  January,  1882,  certain 
other  personalty  on  the  premises  was  sold  hy 
Clark  to  Pittman  for  $1,000  cash  and  three  ao- 
ceptanoes,  one  for  $1,000,  due  Aprfl  1,  one  for 

J  1,000,  due  May  1,  and  one  for  $1,188.10,  due 
une  1, 1882,  with  grace.  Two  of  these  ac- 
ceptances were  transferred  by  Clark  to  the 
trustee,  who,  when  they  matured,  brought  a 
separate  suit  upon  each  of  them.  The  other 
acceptance  passed  into  the  hands  of  a. bona  fide 
holder  without  notice.  When  the  first  of  the 
notes  giyen  as  consideration  for  the  conyeyance 
l>ecame  doe,  salt  was  brought  upon  it»  and,  on 
the  7th  of  November,  1888,  Pittman  filed  his 
bill  hi  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Mississippi  against 
John  ChurchiU,  trustee,  and  Mr.  and  Mrs. 
Clark,  alleging  that  fraudulent  repreaentations 
had  been  made  to  him  in  the  sale  of  the  plan- 
tation and  accompanying  personal  property, 
and  also  in  the  matter  of  the  personalty  subse- 
quently purchased  from  Clark,  and  asking  that 
the  three  suits  aboye  mentioned  be  enjoined; 
for  an  account  of  damages  suffered,  and  their 
application  by  way  of  recoupment,  offering  to 
pay  whateyer  might  be  found  due  on  a  proper 
accounting;  and  for  general  relief.  It  is  ad- 
161 1 J  mitted  by  counsel  for  appellants  that  the  con- 
troyersy  oyer  the  latter  purchase  has  been  sat- 
isfactorily adjusted,  and  that  so  much  of  the 
transBction  la  only  incidentally  referred  to  in 
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connection  with  the  other  fraud,  clrcuroyention 
and  deceit  alleged  to  haye  been  practiced.  The 
bill  claimed  failure  of  title  as  to  part  of  the 
land,  bnt  this  was  fully  met  by  the  answer, was 
not  pressed  below,  and  maybe  regarded  as  out 
of  the  case.  The  oath  to  the  answer  was  not 
waiyed,  and  accordingly  the  answer  of  Mary 
M.  Clark  and  John  Churchill,  trustee,  was 
duly  yerifled.  Clark  was  not  seryed  and  filed 
no  answer,  but  his  deposition  in  one  of  the 
law  suits  was  put  in  eyldence. 

A  cross-bill  was  subsequently  filed  by  Church- 
hill  and  Mrs.  Clark,  praying  that  an  account 
be  had  and  stated  between  the  parties;  that 
whateyer  was  found  to  be  due  from  Pittman  on 
the  notes  for  the  purchase  money  of  the  plan- 
tation should  be  decreed  to  be  a  lien  thereon 
and  the  land  sold  to  pay  the  same;  that  cross- 
complainants  might  haye  Judgment  for  the 
amount  found  due  on  the  two  notes  giyen  for 
the  personalty;  and  that  a  receiyer  be  appoint- 
ed, etc.  It  was  ordered  by  the  court  that  the 
cross-bill  be  treated  and  held  as  for  a  receiyer 
only,  and  the  complainant's  bill  as  the  an- 
swer thereto,  as  well  upon  the  motion  for  a  re- 
ceiver as  at  the  hearing;  and  that  the  cause  be 
referred  to  an  examiner  and  commissioner  to 
take  proof  upon  the  issue  set  out  in  the  bill, 
and  "of  the  damages  claimed  by  the  complain- 
ant, and  state  an  account  between  the  parties, 
recouping  against  the  purchase  money  due  the 
defendant  the  damagjes  suffered  and  sustained 
by  the  complainant,  if  any,  because  of  the  al- 
leged frauds  and  misrepresentations  set  out  in 
the  bill,  should  they  be  established  to  his  sat- 
isfaction." Proofs  were  accordingly  taken 
and  a  report  made  by  the  special  commission- 
er, and  a  final  decree  renaered  November  5, 
18^,  in  favor  of  Churchill,  trustee,  for  the  re- 
coyery  from  the  complainant  of  the  sum  of 
$19,129.50,  to  bear  interest  at  the  rate  of  8  per 
cent  per  annum  from  the  second  day  of  Sep- 
tember, 1885,  until  paid;  and  that  said  sum  of 
money  with  interest  and  costs  should  be  a  first 
and  prior  lien  on  the  lands  in  question,  which 
ahould  be  sold,  in  satisfaction.  In  default  of 
payment  as  provided.  From  this  decree  an  ap- 
peal was  prayed  by  the  complainant,  an  ap- 
peal bond  dun^given  and  approved  December 
1, 1885,  with  Thomas  Rigby  as  surety,  and  the 
record  was  filed  in  this  court  November  18, 
1886.  The  opinion  of  the  district  Judge  holding 
the  circuit  court  was  filed  Sotember  2, 1885, 
and  appears  in  the  record.     *  " 

On  October  81, 1887,  the  defendants  Church- 
ill and  Clark  presented  a  petition  for  a  cross- 
appeal  to  a  Justice  of  this  court,  and  obtained 
an  allowance  thereof,  an  appeal  bond  being 
approved,  and  a  citation  issued,  on  that  day. 
This  petition  was  filed  in  the  circuit  court  on 
the  7th  day  of  Noyerober.  1887.  The  citation 
bears  this  indorsement:  "  On  this  5th  day  of 
November,  in  the  year  of  oar  Lord  one  thous- 
and eight  hundred  and  dghtv-seven,  I,  as  ad- 
ministrator of  the  estate  or  Alfred  B.  Fittman, 
accept  service  of  the  within  citation,  and  here- 
by enter  mv  appearance  as  such  administrator 
herein.  Walton  Farrar,  Adm'r."  This  cita- 
tion accompanied  the  transcript  of  the  petition, 
order  and  oond  on  cross- appeal  filed  in  this 
court  November  21,  1887.  It  appeared  from 
the  petition  that  since  the  original  appeal  was 
taken,  Alfred  B.  Pittman  had  died,  and  the 
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cftQse  had  been  revired  in  the  name  of  Walton 
Farrar,  as  administrator. 

No  decree  in  any  action  in  equity  can  be  re- 
viewed by  this  court  on  appeal,  unless  the  ap- 
pn]  Is  t&en  within  two  years  after  the  entry" 
of  such  decree.  Rev.  Stat  sec.  1008.  And 
appeals  are  subject  to  the  same  rules,  regula- 
t&i^  and  restrictions  as  are  or  may  be  pre- 
ficribed  In  law  in  cases  of  writs  of  error.  Kev. 
Btat.  sec.  1013.  As  it  is  the  filing  of  the  writ 
of  error  in  the  court  which  rendered  the  Judg- 
ment that  removes  the  record,  the  writ  of  error 
Is  not  brought  in  the  legal  meaning  of  the  term 
unti1ltissoflled(aro0A:f  y.  i\^oiTi:9,62IJ.  S.  11 
How.  20i  [18:  666]);  nor  is  an  appeal  "taken" 
until  it  is  in  some  way  presented  to  the  court 
which  made  the  decree  appealed  from.  Credit 
Co.  T.  Arkanmu  a  iZL  6b.  128  U.  8.  258  [82: 
4481. 

Cross-appeals  must  be  prosecuted  like  other 
appeals,  and  therefore  t|ie  cross-appeal  is  not 
r  A 1  s  1  ^^^°  °°*^  brought  to  the  attention  of  the  court 
ivi9j  ^hoge  decree  it  questions.  Although  the  rec- 
ord may  have  be^  removed  to  this  court  upon 
appeal,  yet  the  court  below  may  allow  a  cross- 
appeal,  sign  a  citation  and  approve  a  bond  with- 
in the  two  years  prescribed.  And  so  when  a 
cross-appeal  is  allowed  by  a  justice  of  this  court, 
the  peUtion  and  order  of  allowance  must  be 
filed  in  the  court  below,  in  order  to  the  due 
taking  of  the  crosp-appeal  under  the  Statute. 
As  in  this  case  the  petition,  order  and  bond 
were  not  filed  in  the  circuit  court  until  after 
two  years  had  elapsed  from  the  date  of  the 
entry  of  the  decree,  the  cross-appeal  must  be 
dismissed. 

The  amount  due  to  Churchill,  trustee,  upon 
the  notes  and  acceptances,  does  not  appear  to 
have  been  questioned,  and  with  interest  from 
January  9,  1882,  to  the  2d  day  of  Septem- 
ber. 1885,  reached  the  sum  of  $28,541.70.  The 
court  passed  upon  exceptions  embracing  the 
items  of  damages  claimed  by  way  of  recoup- 
ment set  forth  in  the  commissioner's  report, 
and  allowed  the  sum  of  $7,454.  which  witn  in- 
terest to  September  2, 1885,  made  an  aggregate 
of  $9,412.20,  and  that  amount  being  deduct- 
ed from  the  $28,541.70,  left  a  balance  of 
$19,129.50  in  favor  of  the  defendant  Church- 
ill, trustee,  for  which  the  decree  was  rendered. 
The  dismissal  of  the  cross-appeal  dispenses 
with  any  inquiry  into  these  allowances  so  far 
•8  the  cross-complainants  are  concerned. 

By  section  997  of  the  Revised  Statutes,  an 
assignment  of  errors  is  required  to  be  annexed 
to  and  returned  with  a  writ  of  error,  and  the 
rules,  regulations  and  restrictions  are,  as  re- 
marked before,  the  same  as  to  appeals  as  in 
cases  of  writs  of  error.  By  the  Tweo^-first 
Rule  of  this  court,  it  is,  among  other  things, 
provided  that  the  brief  of  counsel  for  plainuff 
m  error  or  appellant  shall  contain  '*  a  specifica- 
tion of  the  errors  relied  upon,  which.  In  cases 
brought  up  by  writ  of  error,  shall  set  out  sep- 
arate)^ ana  particularly  each  error  asserted  and 
Intended  to  be  urged;  and  in  cases  brought  up 
try  appeal  the  specification  shall  state,  as  par- 
ticularly as  may  be,  in  what  the  decree  is  al- 
[11141  leged  to  be  erroneous.  .  .  .  When  the  error  al- 
lied is  to  a  ruling  upon  the  report  of  a  master, 
the  specification  shall  state  the  exception  to  the 
report  and  the  action  of  the  court  upon  it  .  .  . 
When  there  is  no  assignment  of  errors,  as  re- 
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quired  by  section  997  of  the  Revised  Statutes, 
counsel  will  not  be  heard,  except  at  the  request 
of  the  court;  and  errors  not  specified  accoraing 
to  this  Rule  will  be  disregaraed:  but  the  court, 
at  its  option,  may  notice  a  plain  error  not  as- 
signed or  specified.  When,  according  to  this 
Rule,  a  plaintiff  in  error  or  an  appellant  is  in 
default,  the  case  maybe  dismissea  on  motion." 

There  ia  no  assignment  of  errors  annexed  to 
the  transcript  of  the  record  in  this  case,  nor 
does  the  brief  of  counsel  contain  any  specifica- 
tion of  errors,  such  as  is  required  by  our  Rule. 
We  shall  not  in  this  instance  decline  to  consider 
what  we  suppose  to  be  the  errors  relied  on,  but 
we  caU  attention  to  this  disregard  of  the  Statute 
and  the  Rule,  in  the  hope  that  nothing  more  is 
needed  to  prevent  its  recurrence  hereafter. 

Appellants  insist  that  the  circuit  court  erred 
in  not  allowing  complainants  for  the  difference 
in  value  of  eight  hundred  acrea  of  the  land  in 
question,  alleged  by  them  to  have  been  war- 
ranted to  be  above  overflow,  but  to  be  subject 
to  it;  for  rebuilding  fences  and  cleaning  ditches, 
and  replacing  foundations  to  houses,  in  conse- 
ouence  of  overflow;  and  for  loss  occasioned  by 
aeficiency  in  cleared  land.  The  charge  is  of 
fraudulent  representations,  bv  the  defendants 
or  their  agent,  as  to  the  freedom  of  the  lands 
from  liability  to  overflow  from  the  Mississippi 
River,  and  also  as  to  the  number  of  acres  of 
cleared  land  in  the  tract  conveyed. 

It  was  held  in  Andrtu  v.  8t,  Loui$  S.  S  R 
Co.,  180  U.  S.  648,  648  [82: 1054,  1056],  that 
"false  and  fraudulent  representations  upon  the 
sale  of  real  property  may  undoubtcmy  be 
ground  for  an  action  for  damages,  when  the 
representations  relate  to  some  matter  collateral 
to  the  title  of  the  property  and  the  right  of 
possession  which  follows  its  acquisition,  such 
as  the  location,  quantity,  quality  and  condition 
of  the  land,  the  privileges  connected  with  it,  or 
the  rents  and  profits  derived  therefrom." 

In  Myen  v.  EsteU,  47  Miss.  4^  21,  the  Su- 
preme Court  of  Mississippi  said:  "  In  an  ac- 
uon  for  the  price  of  land  sold,  the  purchaser 
may  set  up  in  defense  the  fact  tiiat  the  vendor 
delS^uded  him  by  false  representations  as  to 
the  quantity,  quality,  condition  or  boundaries 
of  the  land.  An  offer  to  rescind  the  contract  is 
not  necessary  in  order  to  entitle  the  purchaser 
to  maintain  an  action  for  damages  for  the  fraud » 
.  .  .  nor  to  entitle  him  to  defend  to  the  extent 
that  he  has  suffered  by  the  fraud,  that  is,  to  the 
extent  that  he  would  be  entitled  to  recover  in 
an  action  for  damages  found'.ni  on  the  fraud. 
The  question  may  as  well  be  tried  in  an  action 
for  the  price,  and  the  rights  of  the  parties  be 
settled  in  one  suit,  as  to  allow  the  plaintiff  to 
recover  the  whole  stipulated  price,  and  then 
permit  the  other  party  to  recover  back  the 
whole  or  a  part  in  an  action  for  the  fraud.  It 
is  the  policy  of  the  law  to  avoid  a  multiplicity 
of  suits.' r  In  EktellY,  Myers,  54  Miss.  174,  and 
56  Miss.  800,  the  vendor  having  filed  his  bill  for 
the  foreclosure  of  his  mortgi^  for  the  pur- 
chase money,  the  defense  of  false  representa- 
tions was  set  up,  and  it  was  held  that  the  ven- 
dee might  recoup  in  damages  (1)  the  difference 
in  the  value  of  the  land,  either  party  being  at 
liberty  to  show  that  the  actual  value  was  more 
or  less  than  the  land  would  have  been  worth  if 
it  had  answered  the  representation^,  the  con- 
tract price  to  be  taken  as  the  value  oi  the  thing 
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it  repreeented,  nnless  a  hi^er  or  lower  Talue 
was  clearly  eatabllibed :  (2)  ror  the  deficit  or  loss 
of  crop  by  reason  of  overflow;  (S)  for  the 
drowning  of  cattle  and  animals;  ana  <4)  for  the 
expense  of  replacing  fences,  etc. 

The  general  principles  applicable  to  cases  of 
fraudulent  representation  are  well  settled. 
Fraud  is  nerer  presumed;  and  where  It  is  al- 
leged the  facts  sustaining  It  must  be  clearly 
made  out  The  representation  must  be  in  re- 
sard  to  a  material  fact,  must  be  false  and  must 
be  act<rd  upon  by  the  other  party  in  ignorance 
of  its  falsity  and  with  a  reasonable  b^ef  that 
it  was  true.  It  must  be  the  very  ground  on 
which  the  transaction  took  place,  altbough  It 
is  not  necessary  that  it  should  have  been  the 
sole  cause,  if  it  were  proximate,  immediate  and 
material  If  the  purchaser  investigates  for 
himself  and  nothing  is  done  to  prevent  his  in- 
vestigation from  \mnf  as  full  as  ne  chooses,  he 
cannot  say  Uiat  be  relied  on  the  vendor's  repre- 
seotations.  Southern  Development  Company  v. 
.Silva,  125  U.  8.  347  [81:  6TO].  "  If  the  party 
to  whom  the  representations  were  made,"  re- 
marked Lord  Langdale,  in  Olaphamy,  ShiUito, 
7  Beav.  149,  "  himself  resoned  to  the  proper 
[616]  means  of  verification,  before  he  entered  into  the 
contract,  it  may  appear  that  he  relied  on  the 
result  of  his  own  investigation  and  inquiry,  and 
not  upon  the  representations  mnde  to  him  by 
Che  other  party;  or  if  the  means  of  investigation 
and  verification  be  at  hand,  and  the  attention 
of  the  partv  receiving  the  representations  be 
drawn  to  them,  the  drcumstances  of  the  case 
mav  be  such  as  to  make  it  incumbent  on  a  court 
of  justice  to  impute  to  him  a  knowledge  of  the 
result,  which,  upon  due  inquiry,  he  ought  to 
have  obtained,  Mid  thus  the  notion  of  rdiance 
on  the  representations  made  to  him  maybe  ex- 
cluded.** 

In  HaU  V.  Thompeon,  1  Smedes  A  M.  448,  it 
was  held  that  where  T.  sold  a  tract  of  land  to 
H.,  and  represented  that  it  contained  only  fifty 
or  sixty  unUllable  acres,  whereas  about  three 
hundrA  acres  were  unfit  for  cultivation,  but, 
prior  to  the  sale,  H.  examined  all  the  land  more 
than  once,  H.  was  not  entitled  to  rescind  tiie 
contract  on  the  ground  of  misrepresentation;  eed 
oliter,  if  fraud  had  been  employed  to  ooncMl 
the  defects.  And  the  court  ruled,  Sharkey, 
Ch,  /.,  delivering  the  opinion,  that  misrepre- 
sentation entitling  to  relief  must  be  in  reference 
to  some  material  thing  unknown  to  the  pur- 
chaser, either  from  not  having  examined,  or 
from  want  of  onportunity  to  be  informed,  or 
from  entire  confidence  reposed  in  the  venaor; 
that  a  concealment  of  material  facta  known  to 
the  vendor  and  unknown  to  the  vendee,  which 
are  calculated  toinfiuence  the  action  or  operate 
to  the  prejudice  of  the  vendee,  is  fraudulent, 
but  that  where  the  facts  lie  equally  open  to  both 
vendor  and  vendee,  with  equal  opportunities  of 
examination,  and  the  vendee  undertakes  to  ex- 
amine for  himself,  without  relying  on  the 
statements  of  the  vendor,  it  is  no  evidence  of 
fraud  in  such  case  that  the  vendor  knows  facts 
not  known  to  the  vendee  and  conceals  them 
from  him.  Cleaveland  v.  Bichardeon,  182  U. 
a  818,  820  [88:  884]. 

At  the  same  time  silence  may  be  under  somt 

circumstances  equivalent  to  false  representa- 

r617]     tion  (Stmeart  v.    Wyoming  Oattk  Banehe  Ch. 
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stated:  "In  an  action  of  deceit,  ft  ia  true  thai 
silence  as  to  a  material  fact  is  not  necessarily, 
as  matter  of  law,  equivalent  to  a  false  repre* 
sentation.  But  mere  silence  is  quite  different 
from  concealment;  aUudeet  taeere,  aliudeelare; 
a  suppression  of  the  truth  may  amount  to  a 
sug^tion  of  falsehood;  and,  if,  with  intent  to 
deceive,  either  party  to  a  contract  of  sale  con- 
ceals or  suppresses  a  material  fact,  which  be  is 
in  good  faith  bound  to  disclose,  this  is  evidence 
of  and  equivalent  to  a  false  representation,  be- 
cause the  concealment  or  suppression  is  in  ef- 
fect a  representation  that  what  is  disclosed  it 
the  whole  truth."  Applying  these  rules  to  the 
case  in  hand,  we  find  no  adequate  ground  for 
disturbing  the  decree. 

Mr.  ana  Mrs.  Clark  and  the  trustee,  Church- 
ill, resided  in  Louisville,  in  the  State  of  Ken- 
tuckv.  The  land  was  situated  in  the  State  of 
Misnssippi,  of  which  the  complainant  was  a 
citizen,  residing  at  yipksburg.  The  bill  states 
that  the  defendants'  agent  was  "one  J.  H.  D. 
Bowmar,  a  real  estate  agent  in  Vicksburg,  said 
district,  of  undoubted  integrity  and  of  the  most 
excellent  standing  and  reputation,  who  was 
well  known  to  your  orator  and  possessed  his 
fullest  confidence,  as  indeed  he  does  tbst  of  the 
whole  community;"  and  that  Bow  mar  delivered 
to  complainant  a  written  memorandum  in  re- 
spect to  the  plantation  he  proposed  to  sell,  as 
follows: 

"First-class  plantation  in  Bolivar  County,  on 
Miss.  River;  1,550  acres  in  tract,  1,060  acres 
under  cultivation;  dwelling,  with  G  rooms, 
halls  and  galleries,  and  suitable  outbuildings; 
stables  for  70  mules;  2-story  bam,  with  cnbs 
to  hold  7,000  bushels  of  com;  clover  and  mil- 
let lots;  new  fencing;  place  well  ditched  and 
drained;  14  cabins,  4  rooms  each;  11  cabins,  2 
rooms  each,  all  new;  a  fine  garden  attached  to 
the  dwelling;  26  acres  of  the  above  cleared  land 
detached,  but  only  half  a  mile  awav;  4  cabius, 
40  mules;  full  supply  of  fanning  implements; 
price,  $25,000.    Have  written  for  terms. 

••J.  H.  D.  B. 

"Owner  of  the  property  says  800  acres  sbove 
overflow;  the  levee  engineer  says  500,  and  all 
high  lands  opposite  Arkansas  City,  on  Misa. 
River." 

Complainant  testifies  that  he  purchased  the 
property  on  the  faith  of  this  statement,  and  in-  [618] 
formed  Bowmar  that  he  relied  "on  all  of  ibese 
representations  therein  contained  as  material 
inducements."  He  says  be  visited  the  planta- 
tion in  the  latter  part  of  December,  after  he 
*'had  closed  the  purchase.  I  was  there  about 
Uie  80th  or  81st  of  December,  1881,  but  was 
not  able  to  Judge  to  what  extent  the  imniculars 
in  Dr.  Bowmar's  mem.  were  accurate,  except 
of  course  as  to  the  buildings  and  fences."  In 
his  bill.  Mr.  Pittman  puts  the  acceptance  of 
the  proposition  as  after  his  retum  from  visiting 
the  plantation,  and  this  is  confirmed  by  the 
evidence  of  Taylor,  Clark's  msnncer,  that  when 
Pittman  came  there  he  "stated  that  he  wanted 
to  buy  the  place,  and  thought  that  he  would, 
in  case  he  bought  the  place,  need  all  the  sup- 
pUea."    The  letter  of  acceptance  is  as  follows; 

"Vicksbuig,  Misa.,  Dea  29, 1881 
"Dr.  Jaa.  H.  D.  Bowmar. 

"Dear  Sir:  1  accept  your  offer  made  in  b» 
half  of  the  owners  of  the  Timberlake  planta- 
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tioii»  bated  oo  ttie  repratentatloni  made  ai  to 
the  amoanty  character,  eta,  of  the  lands  and 
peraonal  propertj. 

••A,  B.  Pittman." 

Ifr.  Bowmar  teitlflea  that  he  waa  employed 
bj  Mr.  Clark  to  aell  the  place,  and  for  that 
purpose  delivered  the  memorandum  to  com- 
plainant, '*  which  memorandum  waa  baaed  on 
information  received  from  Mr.  Clark  and  Capt 
Anderson,  the  engineer  of  levees  for  the  district 
In  which  said  land  is  located;  I  knew  nothing 
personally  of  the  property,  as  I,  at  the  time  of 
delivering  the  memorandum,  informed  the 
complainant  My  recollection  is  that  we 
agreed  that  he  should  make  a  personal  exam- 
iiMtion  of  the  property  before  purchasing, 
•o  aa  to  satisfy  himself  as  to  the  correctness  or 
incorrectness  of  the  statementa  contained  in 
aaid  memorandum.  I  was  especially  solicitous 
on  this  point,  as  I  mvself  knew  nothing  of  the 
place  and  did  not  wish  the  complainant  to  be 
mided  by  any  representations  coming  from 
me."  Thia  la  not  apedficaUy  denied  by  Pitt- 
man. 
.^.^  Taylor  statea  that  in  the  last  of  December, 
t^^^l  1881»  Pittman  and  Oayle,  ''both  strangers  to 
me,  came  to  the  plantation  and  introduced 
themselves  to  me,  and  said  they  wanted  to  look 
at  the  plantation  with  a  view  to  buying  it.  I 
had  horses  saddled  and  took  them  all  over  the 
plantation,  from  one  end  to  the  other,  all 
around  it  and  through  it,  and  brought  them 
badL  to  the  house."  We  can  find  nothing  in 
the  evidence  of  Qayle  to  the  contraiy.  iUTter 
complainant's  acceptance,  he  gave  bond  for  the 
caah  payment  and  received  an  order  from  Dr. 
Bowmar  for  the  possession,  which  was  dated 
January  23.  1882,  and  is  set  out  in  the  bill, 
The  deied  was  executed  on  the  16th  of  March, 
1882,  and  conveys  by  description  eight  hun- 
dred and  twenty-seven  and  fifty-five  hundredths 
acrea  of  cleared  land,  and  one  thousand  and 
seven  and  sixty-nine  hundredths  acres  of  wood 
land. 

Oayle,  Pittroan's  manager,  savs  that  there 
was  an  overflow  in  1882,  by  which  they  were 
delayed  until  the  latter  part  of  March  before 
they  could  begin  to  plow,  and  it  made  them 
very  late.  Dr.  Bowmar  testifies  that  he  saw 
the  front  of  the  plantation  under  water  in  1844, 
when  it  was  owned  by  Martin  of  Louisville; 
that  he  had  been  told  that  it  overflowed  in 
1862,  and  that  he  beard  it  was  overflowed  in 
1882;  tliat  the  overflow  of  1882  "^as  more 
general  and  disastrous  in  its  effect  than  any 
previous  one  within  his  knowledge  or  informa- 
tion, and  he  had  lived  in  the  valley  of  the 
Mississippi  for  about  fifty  years,  his  occupa- 
tion prior  to  the  war  being  that  of  a  planter; 
that  lands  previously  recognized  as  being  above 
overflow  were  generally  inundated  bv  the  over- 
flow of  1882;  and  that  the  words  "above  over- 
flow" are  usually  understood  to  mean  above 
any  overflow  previously  known  to  persons  fa- 
mnUa  with  the  valley. 

There  is  no  evidence  in  the  record  to  show 
that  Clark  knew  that  the  place  had  ever  over- 
flowed.   The  defendanu  Churchill  and  Mm 


Chirk  in  their  answer  state  that  they  have  al- 
ways understood  that  the  greater  part  of  the 
cleared  land  was  above  the  ordinary  overflows 
of  the  Mississippi  River.  They  deny  that  said 
lands  were  overflowed  several  times  or  at  all 
before  said  complainant  purchased  the  same: 
and  say  that  if  the  lands  or  the  greater  part  of 
them  were  ever  overflowed,  they  did  not  and  do 
not  now  know  it;  and  that  thev  have  been  in- 
formed and  believe  that  even  in  the  extraordi- 
nary overflow  of  1882  a  considerable  part  of  said 
lanos  were  not  overflowed;  thev  deny  making 
any  representations  to  the  plaintiff  to  induce 
him  to  purchase  the  plantation,  or  that  they 
made  any  lepresentauons  at  all  in  regard  to 
it;  they  deny  that  Bowmar  was  authorized  in 
any  manner  to  make  any  representations  to 
the  complainant;  they  speciflcally  deny  that  Uiey 
made  any  representations  in  regard  to  the 
quantity  of  cloned  land  or  the  number  of  acres 
exempt  from  overflow,  or  that  anyone  acting 
for  them  was  auUiorized  to  make,  or  did  m^e, 
any  such  representations;  and  they  deny  that 
thev  represented  that  there  was  one  thousand 
and  sixty  acres  of  cleared  land  on  the  tract, 
but  say  that  they  believe  the  tract  did  and  does 
contain  that  number.  Inasmuch  as  an  answer 
under  oath  was  not  waived,  the  rule  that  these 
denials  must  be  disproved  by  evidence  of  greater 
weight  than  that  of  one  witness,  or  that  of 
one  witness,  with  corroborating  circumstances, 
applies;  and,  taking  this  evidence  together,  it 
falls  far  short  of  establishing  such  a  case  as 
would  entitle  complainant  to  recover  for  false 
representations,  as  claimed.  The  memorandum 
reiers  to  one  thousand  and  sixty  acres  under 
cultivation;  but  Mr.  Bowmars  testimony 
(and  his  undoubted  integriu  is  conceded  by 
complainant)  is  that  he  told  the  complainant 
that  he  was  personally  unacquainted  with  the 
land,  and  that  he  was  solicitous  that  complain- 
ant should  make  a  personal  exainination  so  as 
to  satisfy  himself  as  to  tbe  correctness  or  in- 
correctness of  the  statements  in  the  memoran- 
dum; and  it  appears  that  complainant  went 
personally  upon  the  ground,  which  ought  to 
have  enabled  him  to  determine  substantially 
how  many  acres  were  in  fact  under  cultivation. 

Turning  to  the  deed,  it  only  purports  to 
convey,  and  that  by  specidc  description,  eight 
hundred  and  twenty-seven  and  fifty-five  hun- 
dredths acres  of  cleared  land  This  deed  was 
given  in  tbe  middle  of  March,  1882,  and  it 
would  be  entirely  unwarranted  for  us  to  hold 
the  contents  of  that  instrument  to  be  over- 
thrown by  the  proof  before  us,  particularly  in 
view  of  the  rule  that  all  preliminary  negotia- 
tions or  agreements  were  merged  m  It.  Tbe 
contract  had  ceased  to  be  executory,  and  while 
fraud,  if  clearly  made  out,  might  still  lustify 
relief  {B(^ee  v.  Orundy,  28  U.  S.  8  Pet.  210  [1: 
655]),  the  deed  cannot  be  brushed  away  as  tbe 
result  of  the  evidence  in  this  record. 

Upon  the  whole  case,  we  see  no  reason  for 
doubting  the  correctness  of  the  conclusions  at 
which  tne  disbict  Judse  arrived. 

Ths  era$i  appeal  ii  £imi$$dd  and  tin  doeree  i$ 
affirmed^ 
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rector  of  The  Ba]tmu>re  Uoited  Oil  CompnDy, 
and  an  agreement  to  keep  the  plaintiff  perma- 
nently in  the  position  of  Tice-president  of  that 
company,  irrespectlYe  of  its  interests.  It 
amoonted  to  a  stipulation  on  the  part  of  the 
defendant  that  no  contingency  should  happen 
which  should  require  a  change  of  management 
and  a  reduction  of  expenses. 
The  principle  iuTolved  is  well  settled  in  re- 
[Ml]  gard  to  public  employments.  MequirtY.Oor' 
vfine,  101 U.  8. 106,  111  [25:899, 9001;  Oteanyan 
▼.  Wineheit&r  R  Arms  Co.  108  U.  S.  281,  272, 
278  [26:589,  5441.  The  same  doctrine  has  been 
appued  to  the  directors  of  a  priyate  corpora- 
tion, charged  with  duties  of  a  fiduciary  char- 
acter to  pnyate  parties,  on  the  view  that  it  is 
public  policy  to  secure  fidelity  in  the  discharge 
of  such  duties.  Warden  v.  Union  P,  B,  Od,  108 
U.  8.  651, 658  [26:509,611];  Woodstock  Iron  Oo. 
T.  Riefimond  A  D,  Extension  Oo.  129  U.  8.  648 
[82:819],  and  cases  there  cited,  especially  Pktfler 
▼.  Dame,  18  Pick.  472, 488.  8ee  also  Gnemsey 
T.  Cook,  120  Mass.  501,  and  Woodruffs.  Went- 
fcorth,  188  Mass.  809,  814. 

We  think  Uiis principle  is  equally  applicable, 
on  the  ground  of  public  policy,  although  there 
was  not  to  be  any  direct  private  gain  to  the  de- 
fendsnt;  for,  as  was  said  by  the  circuit  court 
in  this  case,  it  was  the  right  of  the  other  stock- 
holders in  The  Baltimore  United  Oil  Company 
"to  have  the  defendant's  Judgment,  as  an 
officer  of  the  company,  exercis^  with  a  sole 
regard  to  the  interests  of  the  company."  A 
personal  liability  for  damages  on  ibe  part  of 
the  defendant,  in  case  the  plaintiff  should  be 
removed  after  an  agreement  of  the  character 
alleged,  was  calculated  to  be  a  strong  incentive 
to  the  defendant  to  act  contrary  to  the  true  in- 
terests of  the  company  and  of  its  other  stock- 
holders. Bliss  T.  Matteson,  45  K.  T.  22;  1 
Morawetz,  Corp.  $$  516,  519. 

These  views  cover  also  the  last  instruction 
to  the  Jury;  and  it  becomes  unnecessary  to  ex- 
amine the  question  raised  as  to  the  second  in- 
struction, which  was  to  the  effect  that,  as  the 
alleged  contract  was  not  in  writing,  the  plain- 
tiff could  not  recover  upon  it,  bemuse  it  was 
invalid  under  the  fifth  clause  of  the  fourth 
section  of  the  Statute  of  Frauds  of  Maryland, 
as  beinff  an  agreement  not  to  be  performed 
within  the  space  of  one  year  from  the  making 
thereof:  for,  even  though  that  might  have 
been  an  erroneous  instruction,  it  did  no  harm 
to  the  plaintiff,  because  he  could  not  recover 
in  any  event.  Jkerv  v.  Cray,  72  U.  8.  5  Wall. 
795,  807  [18:658,6571;  Ths  SehaoU  ▼.  BiUey,  71 
U.  8.  10  Wall.  91,  115  [19:850, 8581;  Deery  ▼. 
Oray,  77  U.  8.  10  Wall  268,  272  [19:887. 8901; 
Br<ist  Y.  Brock,  77  U.  &  10  WaU.  519, 528  [19: 
1002, 10041;  Barth  v.  aUs,  79  U.  &  12  Wall. 
400,  408  [20:898,  8941;  TWmTs  Case,  88  U.  & 
Iftaaj  10  Wall,  m,  517  m  :»B9,  8^;  Walbrun  ▼.  Bab- 
*  bitt,  88  U.  8. 16  Wall  577,  680, 581  £21:4891: 

Decatur  Bank  v.  Bt.  Louis  Bank,  88  U.  8.  21 
Wall.  294.  801  [22:560,  662];  McLemore  v. 
Louieiana  8taU  Sank,  91  U.  6. 27, 28  [28:1961: 
MoMe  dKROo.Y.  Jurey,  lllU.  8.  584,  (m 
[28:527, 6801;  Lancaster  ▼.  OoOins,  115  U.  8. 
828, 887  m:878, 875],  and  cases  there  cited; 
Bvans  ▼.  FikeJMTJ.  B.  S41, 260  [80:884, 287]. 
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Mail  coniraet—^when  money  paid  for  eipedited 
service  cannot  he  recovered  baekstatemeni  of 
contraetoT'-'allegaiums. 

L  Moneys  paid  for  oarryinv  the  maUs  oannot  be 
recovered  hack  by  the  United  States,  as  Illegally 
paid,  where  it  is  not  alleged  that  the  moDej  was 
paid  under  a  mistake  of  fact  on  the  part  of  the^ 
PostOflloe  authorities,  nor  that  any  false  state- 
meat  or  erroneous  representations  were  made  or> 
the  pare  of  the  contractor,  nor  that  any  sum  was 
paid  to  him  for  men  and  horses  never  required 
or  employed. 

2.  Where  the  original  contract  was  for  a  sixty-two 
hour  schedule,  the  fact  that  the  contractor  per- 
formed the  service  on  a  schedule  of  forty-three 
hours  as  a  matter  of  private  enterprise  is  not  in- 
consistent with  his  sworn  statement  **that  It  will 
take  fifty  per  cent  more  men  and  horses  to  per- 
form the  mail  service  on  a  reduced  schedule 
from  sixty-two  hourt  to  forty-three  hours  in 
summer  and  fifty  hours  in  wkiter.**  He  could,  at 
any  time,  atiandon  his  forty-three  hour  schedule 
and  adopt  the  sixty-two  hour  schedule  named  Id 
his  contract. 

&  In  such  case,  where  It  is  not  alleged  that  the 
defendant  did  not  use  fifty  per  cent  more  men 
and  horMS  under  the  expedited  schedule  than  waa 
necessary  In  carryinjr  the  mails  on  a  sixty-two 
hour  schedule,  nor  that  the  cost  of  the  expedited 
service  was  excessive,  the  increased  compensa* 
tion  paid  defendant  cannot  be  recovered  back. 

[No.  282.] 

Argued  Apr.  18,19, 1890.  Decided  May  19,1890. 

r\  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed  8tates  for  the  District  of  Nebraska  to 
review  a  iudgment  sustaining  a  demurrer  inter- 
posed by  defendant  to  the  petition  in  an  action 
by  the  united  States  to  recover  monevsiUegal- 
ly  paid  tbe  defendant  for  carrying  tne  noails. 
Afflrmed. 

Tbe  facts  are  stated  in  the  opinion. 

Mr,  Wm«  A*  Maurj',  Assistant  Atty-Gen.  „ 
for  plaintiff  in  errror. 

Mr.  Jno.  I«.  Web«t«r .  for  defendant  in 
error. 

Mr.  Justice  Lamar  delivered  the  opinion 
of  the  conrt: 

Tbis  was  an  action  at  law  bronght  in  the 
conrt  below  by  the  United  States  agsinst  Luke 
Yoorhees,  to  recover  the  sum  of  $14«842.63. 
alleged  to  have  been  illegally  paid  him  for  car- 
rying the  mails. 

The  amended  petition,  filed  on  the  18th  of 
July,  1886,  alleged  substantially  as  follows:  In 
the  year  1878,  a  contract  was  entered  into  be- 

Vorm.^Asto  payment  vckuOary^  and  under  pro- 
test; U)hen  money  wronafuUy  and  HUgaUy  exacted 
eon  he  recoeered  haek^—Bee  note  to  Bank  of  Unitc«l 
States  V.  Bank  of  Washington,  8;  S99. 

jIs  to  osHofi  foreeoeer  hoek  dictisf  paid  imdir  |iro- 
tseU  see  note  to  Oreely  v.  Thompson,  IS:  SOB. 

Am  to  payment,  when  voluntary ;  when  may  be  re' 
eoMTtd  hadc-^ee  note  to  Ltttte  v.  Bowers,  88: 1018. 


WMM 


1869. 


Norman  v.  Bugkneb. 


00(MW7 


The  prayer  of  the  complainants  is,  that  the 
contract  of  tale  between  them  and  Mrs.  Hall 

1608]  be  set  aaide;  and  that  John  A.  Buckner  be 
decreed  to  return  the  undivided  one  half  of  the 
Mounds  plantation,  which  they  had  sold  to  Mrs. 
Hall,  and  which  he  had  subsequently  purchased 
at  mortgnse  sale.  But  there  is  nothing  in  the 
record  which  would  Justify  such  relief.  Under 
the  laws  of  Louisiana,  the  heirs  of  an  intestate 
may  take  the  property  and  pay  the  debts.  In 
pursuance  of  t^ia  right,  complainants,  the  heirs 
of  the  intestate  King,  withdrew  the  Moimds 
plantation  from  the  possession  of  the  adminis- 
trator and  sold  it.  Bj  that  act  the  respond- 
bili^  of  the  administrator,  and  the  sureties  on 
his  bond,  as  to  that  property,  ceased.  The 
hein  cannot  take  proplerty  frcHn  the  custody 
of  an  administrator  and  then  hold  him  or  his 
sureties  liable  for  loss  in  respect  to  such  prop- 
erty resulting  subsequently  thereto.  Dispos- 
sessing him,  they  relieved  both  him  and 
hia  sureties  from  further  responsibility;  and 
this  releaae  is  in  no  manner  abridged  by  the 
fact  that  the  administrator  may  thereafter,  in 
his  iiMiiTidual  or  in  some  other  representative 
capacity,  obtain  the  title  or  possession  of  the 
property  thus  removed  fromlus  custody  as  ad- 
ministrator. The  guarantee  of  an  adminis- 
trator's bond  is  not  against  general  v^rong-doing 
on  the  part  of  the  administrator,  but  simply 
against  his  misconduct  while  in  diargeof  the 
property  of  the  estate.  When  that  property 
passes  out  of  his  custody  his  liability  and  that 
of  his  sureties  cease.  So  when  these  complain- 
ants withdrew  the  Mounds  plantation  from  the 
custody  of  the  administrator,  and  sold  it  on 
their  own  account  to  Mrs.  Ball,  thev  released 
the  sureties  on  his  bond  from  any  further  lia- 
bility in  re^)eci  to  it.  Neither  the  administator 
Dor  his  sureties  owed  any  duty  to  the  hein 
thereafter  to  look  after  such  property  or  protect 
their  intereaU  in  iu  Bebert  t.  HOert,  22  La. 
Ann.  808. 

Again,  there  la  no  pretense  that  in  the  sale 
m^&  by  complainants  to  Birs.  Hall  there  was 
any  fraud,  mistake  or  deception.  It  is  not 
even  suggested  that  there  was  any  wrong  in 
respect  to  it  How  then  can  they  aakto&ye 
it  set  aside?  They  allege  a  failure  on  her  part 
to  pay  all  the  consideration.  But  such  failure 
is  no  inround  for  rescission,  and  they,  having 
parted  with  the  notes  received  as  part  payment, 
cannot  return  them.  Further,  while  it  is  alleged 
that  in  the  loredosure  sale  there  was  collunon 
between  Buckner,  the  surety,  and  Hall,  the  ad- 
ministrator, yet  the  testimony  wholly  faila  to 

[6041  fubetantiate  the  daim.  The  specific  charce  is 
that,  when  the  property  was  first  offered  for 
■ale,  a  bid  trom  a  reliable  party  was  made  of 
thirty  thousand  dollars,  a  sum  which  would 
ksre  paid  off  the  mortgage  debts,  and  left 
money  enough  in  the  estate  of  Mrs.  Hall  to 
kave  paid  all  the  debta  of  her  estate,  including 
the  obligation  assumed  by  her  as  part  of  the 
oonaideration  for  the  Motmds  plantation,  to  pay 
the  debta  of  the  eitate  of  King;  that  notwith- 
■tanding  this  advantageous  bid,  Hall  bid  thirty- 
one  thousand  dollan  without  having  the  means 
of  making  good  such  bid,  and  in  coUuaion  with 
Budmer,  for  the  purpose  of  preventing  a  sale; 
that,  fiaiUng  to  make  good  hto  bid,  the  sale  was 
first  postponed  by  order  of  Bnckner'a  attorney, 
and  thereafter  stayed  by  an  injnnction  suit 

IM  U.S. 


brought  by  Montgomery  and  Delony,  the  other 
sureties  on  the  bond,  and  all  for  the  purpose  of 
enabling  Buckner  to  finally  acquire  title  to  the 
plantation  at  leas  than  its  real  value.  The 
facts  are,  as  deyeloped  by  the  testimony,  that 
there  was  no  collusion  between  Buckner  and 
Hall,  and  no  understanding  between  them  in 
reference  to  the  property;  that  the  foreclosure 
suits  of  Aiyey  &  Co.  and  Buckner  were  per- 
fectly proper  proceedings  for  the  collection  of 
their  debts,  commenced  only  after  default  in 
payment  of  interest  and  principal,  and  prose- 
cuted in  the  ordinary  way,  without  tmdue 
haste.  At  the  first  sale,  and  that  was  before 
Buckner  had  commenced  his  foreclosure  suit, 
it  is  true  that  the  bidding  was  aa  alleged:  yet 
Hall's  bid  was  made  on  his  own  respondbility, 
without  suggestion  from  Buckner,  and  upon 
what  proved  to  be  an  unjustifiable  en)ecta&on 
that  he  could  arrange  with  Aivey  &  Co.,  or 
some  other  parties,  for  securing  the  money  on 
the  property.  W  hen  the  second  sale  took  place, 
Buckner  waa  the  highest  bidder;  and  thia  sale 
was  made  after  the  ordinary  adyertisement, 
and  under  no  circumstances  of  oppression  or 
wrong.  So  far  as  respects  the  delay  in  the  sale, 
caus^  by  the  injunction  proceiedinffs,  it  is 
enough  to  say  that  Buckner  had  notninf  to 
'do  vnth  that,  and,  of  course,  cannot  be  neld 
responsible  for  anything  that  rraulted  there- 
from. The  party  who  nad  made  the  bid  of 
thirty  thousand  dollan  at  the  first  sale,  on 
further  examination  of  the  property,  and  in 
view  of  the  change  of  circumstances,  did  not 
care  to  enter  into  competition  at  the  second  sale; 
and  so  the  property  waa  sold  for  only  twenty- 
two  thousand  dollan,  an  amount  which  was 
all  absorbed  in  the  mortgage  debts.  It  must 
also  be  borne  in  mind  that  the  foreclosure  pro- 
ceedings were  public  and  Judicial;  that  no 
party  to  those  proceedings  owed  any  duty  in 
respect  thereto  to  the  complainants;  ana  if 
the  mortgage  property  was  worth  more  than 
the  mortgage  debts,  and  if  they  had  any  in- 
terest in  having  it  realize  its  full  value,  it  waa 
their  riffht  and  duty  to  attend  the  sale,  and 
either  bid  themselves  the  full  value  or  secure 
oUien  to  make  such  bid.  So  concluding  thia 
branch  of  the  case,  it  is  clear  that  the  complain- 
ants, as  hein,  by  withdrawing  this  property 
from  the  custody  of  the  adminiatrator,  released 
htm  and  his  sureties  from  further  responsibility 
in  respect  to  it;  that  the  subsequent  taking  pos- 
session of  thia  property  by  the  administrator, 
as  executor  and  devisee  of  Mrs.  Hall,  the  pur- 
chaser from  tibe  heirs,  did  not  restore  the 
liability  of  the  sureties  on  his  bond;  that  any 
wrong  practiced  by  him  in  reference  to  the 
property  thereafter  was  a  personal  wrong,  and 
one  for  which  his  sureties  were  not  responsible; 
that  the  foreclosure  proceedings  were  fairly 
conducted;  and  that  the  ill  result  which  fol- 
lowed from  Hall's  excessive  and  unfulfilled  bid 
was  not  the  result  of  any  collusion  or  agree- 
ment between  him  and  the  surety  Buckner,  and 
therefore  was  not  an  ill  reaultfor  which  Buck- 
ner, as  purchaser  at  the  last  sale,  can  be  held 
responsible.  In  respect  to  thia  branch  of  the 
case,  therefore,  the  ruling  waa  properly  against 
the  complainants. 

Passing  to  the  other,  it  is  nothing  but  an  ac- 
tion at  law  on  an  administrator's  bond,  to  re> 
cover  the  value  of  property  unnecessarily  and 
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observed  to  be  inapplicable  to  the  facts  alleged 
in  the  petition  in  this  case.  In  that  case  there 
was  a  pure  mistake  of  fact  upon  which  the 
Post-Office  authorities  acted,  and  there  was 
also  fraud  upon  the  part  of  the  contractor,  in 
makiDg  the  false  statement  that  additional  men 
and  horses  were  necessary  to  perform  the  serv- 
ice on  the  expedited  schedule. 

In  this  case  there  is  no  allegation  in  the  pe- 
tition that  the  money  sued  for  was  allowed  and 
?aid  UDder  a  mistake  of  fact  on  the  part  of  the 
*ost-Office  authorities,  in  making  tne  change 
of  schedule.  Nor  does  the  petition  aUege  that 
any  false  statement  or  any  erroneous  represen- 
tations were  made  on  the  part  of  the  con- 
tractor, or  that  any  sum  was  allowed  and  paid 
to  the  defendant,  for  men  and  horses  never 
required  and  never  employed.  His  original 
contract  was  for  a  63-hour  schedule.  The  fact 
that  he  did  perform  the  service  on  a  schedule 
of  48  hours,  as  a  matter  of  private  enterprise 
for  transporting  express  matter  and  passengers, 
as  an  accomm<3ation  to  Uie  people  along  the 
line,  is  not  inconsistent  with  nis  sworn  certifi- 
cate "that  it  will  take  flftjr  per  cent  more  men 
and  horses  to  perform  mail  service  ...  on  a 
reduced  schedule  from  sixty-two  hours  to 
forty-three  hours  in  summer  and  fifty  hours  in 
winter."  He  was  at  liberty  at  any  time  to 
abandon  his  48- hour  schedule  and  adopt  the 
62-hour  schedule  named  in  his  contract. . 

By  the  terms  of  section  8961  of  the  Revised 
Statutes,  increased  compensation  for  expedited 
service  is  to  be  calculated  upon  the  basis  of 
the  necessary  men  and  stock  required  to  per- 
form the  service  under  the  original  contract. 
It  is  not  alleged  that  the  defendant  did  not  use 
50  per  cent  more  men  and  horses  under  the  ex- 
pedited schedule  than  was  necessary  in  carry- 
ing the  mails  on  a  63-hour  schedule;  nor  is  it 
alleged  that  the  cost  of  the  expedited  service 
was  excessive.  We  see  no  such  false,  repre- 
sentations by  the  defendant,  nor  such  mistake 
by  the  Post-Office,  set  forth  in  this  petition,  as 
would  Justify  a  recovery  in  this  case,  and  the 
judgment  of  the  court  below  euetaining  the  ds- 
fnurrer  i$  therrfore  affirmed, 

Mr,  Juetiee  Field  did  not  sit  in  this  I'ase  or 
take  any  part  in  its  decision. 


THB  Cmr  OP  DETROIT.  Ptff,  in  Brr., 
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Miehigan  law  a$  to  UaMitp  for  infurieebyde- 
feenne  eideualke^^ttMen  ^  other  Btate^-dutff 
4feit^. 

l»  Unter  the  mlinffs  of  the  Supreme  Oourt  of 
MIohlfan,  munloipat  oorporattoos  are  not  Uable 
to  damage!  for  personal  Injuries  for  defects  in 
sidewalks,  and  snob  being  the  settled  law  of  the 
State,  It  Is  binding  upon  the  federal  ooorts. 

&  A  dtlieD  of  another  State  going  Into  Mioblgan 
Is  eotttled,  under  the  Vederal  OoiMtttutlon«  to 


only  the  privileges  and  Immunities  of  ottteens  of 
that  State. 

8.  A  city  In  lOohlgan,  In  the  disobarge  of  Its  put>- 
Uo  duty  In  respect  to  keeping  the  streets  and 
sidewalks  In  refialr.  Is  under  no  higher  or  differ- 
ent obligation  to  a  dtlaen  of  Ohio  than  to  one  of 
the  State  of  Michigan. 

tNo.  296.1 
Argued  April  $8,  29, 1890:  Decided  May  19, 

1890. 

F  ERROR  to  the  Circuit  €k)urt  of  the  United 
States  for  the  Eastern  District  of  Michigan 
to  review  a  judgment  for  injuries  received  by 
plaintiir,  a  dtlzen  of  Ohio,  in  consequence  of  a 
defect  in  a  sidewalk  in  the  City  of  Detroit 
.Hewreed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Henrj*  M«  DoAeldt  for  plaintiff  in 
error: 

Under  the  laws  of  the  State  of  Michigan,  as 
construed  by  the  Supreme  Court  of  the  State, 
the  City  was  not  liable  in  this  case. 

Detroit  v.  Blaekeby,  21  Mich.  84;  Detroit  v. 
Putnam^  Mich.  268;  Deborah  Church  v.  De- 
troit, 7  West.  Rep.  832, 64  Mich.  671;  Brewort 
V.  Detroit,  24  Mich.  822. 

The  construction  of  the  local  laws  of  the 
State  by  the  state  court  is  conclusive  upon  the 
federal  courts. 

Claiborne  Oouniy  v.  Brooke,  111  U.  8.  401 
(28:  471):  Bucher  v.  Cheehire  B.  Co.  125  U.  S. 
566  (81:  795);  Chriety  v.  Pridgeon,  71  U.  S.  4 
Wall  196  (18:822);  Smith  v.  Kermehm,  48  U.  S. 
7  How.  198  (12:666);  Luther  v.  Borden,  48  U.  a 
7  How.  1  (12:  581);  Oelpcke  v.  Dubuque,  68  U. 
S.  1  Wall  175  (17:  520);  BandaU  v.  Brigham, 
74  U.  S.  7  Wall.  628  (19: 285):  Elmuood  Twp.  v. 
Marcy,  92  U.  S.  289  (28:  710);  South  Ottawa 
V.  Perkine,  94  U.  8.  260  (24: 154);  Fairfield  v. 
Gallatin  County,  100  U.  8.  47  (25:  544);  PM 
V.  KendaU  County,  105  U.  S.  667,(26: 1204). 

Mr,  F.  H.  Canfleld*  for  defendant  in 
error: 

Municipal  corporations  in  a  case  like  this 
are  liable  for  injuries  resulting  from  defective 
streets  or  sidewalks. 

Weightman  v.  Waehington,  66  U.  a  1  Black. 
89  (17:  52);  Chicago  v.  Bobbine,  67  U.  8.  2 
Black,  418  (17:  298);  Nebraeka  v.  OamMl,  67 
U.  8. 2  Black,  590  (17:  271):  BMine  v.  Chicago, 
71  U.  a  4  Wall.  657  (18:  427);  Beantton  v. 
Ounn,  99  U.  8.  667  (25:  807);  New  York  City 
V.  Sheffield,  71  U.  a  4  Wall  194  (18:  419); 
MancheeterY.  Briceeon,  105  U.  S.  847  @6: 1099): 
Bamee  v.  Dietriet  of  Columbia,  91  tJ.  8.  540 
(28:440). 

The  decision  in  the  Blaekeby  Caee,  81  Mich. 
84,  does  not  constitute  the  local  law  of  the 
State  within  the  true  meaning  of  the  term 
"local"  law,  nor  is  it  conclusive  evidence  of 
what  the  local  law  of  the  State  is;  and  there- 
fore this  court  is  not  bound  to  follow  it 

Venice  v.  Murdock,  92  U.  a  494-501  (28: 
588-585);  Boyce  v.  TM,  85  U.  6. 18  Wall.  646 
(21:  757):  Burgeee  v.  Beligman,  107  U.  a  20-88 
(27:  859-865);  Ddmae  v.  MerdhanU  MuU  Ine, 
Co.  81  U.  S.  14  WaU.  668  (20:  759):  Pana  v. 
BMoI^r,  107  U.  a  529-540  (27: 424-428);  OUter 


Nom.— ul«ColCa5aitytOf«pcilrM0M0avelii  CTHtted 
BtaUe;  mfety  amd  convenience  of,  a  mteid  qiieeUon 
ef  km  amd  /<»(,— see  note  to  Vttob  v.  GMghton, 


ul«  fo  KaMUtv  of  CMnl  p0r«m«  Co  otty  or  town  for 
damaoee  recovered  againet  U  for  Im^miee  from  o6- 
etruetioneordefeete  in  etreete,  see  note  to  Ohioago  v. 
Bobbins,  17:  <ML 
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IN  ERROR  to  (he  arcuit  Ck>urt  of  the  United 
States  for  the  District  of  Maryland  to  re- 
▼iew  a  Judgmeat  in  fayor  of  defendant  in  an 
actioo  for  damaees  for  non-fulfillment  of  a  con- 
trmct  to  retain  plaintiff  permanently  in  hia  posi- 
tion as  Tioe-president  of  a  corporation.    4f* 


Memn.  B.  T.  Wallls  and  E.  CaItIb  WU- 
Haas,  for  plaintiff  in  error: 

When  a  contract  is  capable  of  two  constnio- 
tioos,  the  one  lawful  and  the  other  unlawful, 
'  the  former  must  be  adopted. 

BM$  y.  McLean,  117  0.  8. 66»-576(29: 941, 
9i8);  UniUd  StateiY.  (kniaral  P.  B.  Co.  118  U. 
8.  m,  240  (80:  178, 176);  Oregon  Steam  Nan. 
€9.  y.  Win9or,  20  Wall.  64.  70  (22:  816,  819); 
Greenhood,  Pub.  Po^  rule  99,  p.  128;  8waine 
▼.  WiUon,  88  Week.  Rep.  262;  Dttbumu  d  8. 
€.  B,  Co.  ▼.  Bichmond,  86  U.  8.  19  Wall.  690 
<22:  17(0;  Printing  A  N.  R.  Oo.  y.  Sampeon, 
L.R.  191^.462. 

Mture.  Charles  Marshall  and  Thomas 
W.  Hall,  for  defendant  in  error: 

If  the  ofDce  in  question  had  been  a  public 
office,  no  doubt  could  exist  as  to  the  illc^alinr 
of  such  an  agreement  as  is  the  basis  o?  thu 
suit. 

Meguire  t.  Corvdne,  101  U.  8.  108,  111  (26: 
899,900). 

The  principle  of  public  policy  applied  to  that 
case  has  been  dedmd  by  this  court  to  be  one 
of  universal  law. 

Oeeanyan  y.  Wineheeter  B,  Arm$  Co.  108  U. 
a  261,  272  ^:  689.  644J. 

It  is  a  pnnciple  which  has  been  declared  to 
be  equally  applicable  to  the  directors  of  a  cor- 
poration. 

WardeU  y.  Union  P.  B.  Co.  108  U.  8.  651, 
668  (26:  609,  611);  Woodetock  Iron  Co.  y.  Rich- 
fiumd  d  D.  Bxteneion  Co.  129  U.  S.  648,  662 
<82:  819,  826):  FuU&r  y.  Dame,  18  Pick.  472, 
483;  Woodruff  y.  Wentworth,  188  Mass.  809, 
814;  BeetoT  y.  WaVien,  60  UL  188;  BoUadavY. 
Pattereon,  6  Or.  177:  Noel  y.  Drake,  28  Kan. 
1366;  IM>e§  y.  McDonald,  64  CaL  98. 

Mr.  JuMtiee  Blaiehford  deliyered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brought  in  the  Cir- 
cuit Court  of  the  United  States  tor  the  District 
of  Maryland,  by  William  C.  West  against 
Johnson  N.  Camden.  The  principal  count  of 
the  declaration  alleges  that,  in  December,  1877, 
the  defendant  engaged  the  plaintiff  to  senre  as 
yioe-president  of  The  Baltimore  United  Oil 
Com  pan  V  of  Baltimore  County,  a  Maryland 
corporation,  in  which  the  defendant  was  largely 
interested,  and  promised,  in  consideration  of 
the  plaintiff's  agreement  to  serye  as  such  offi- 
cer, and  of  the  conyeyance  and  transfer  to  the 
company  of  the  property  used  by  the  partner- 
ship firm  of  C.  West  &  Sons  (of  which,  at  the 
time,  the  plaintiff  was  a  member),  in  its  busi- 
ness of  refining  petroleum  and  dealing  in  the 
same  and  its  products,  and  the  consolidation 
nf  the  business  of  that  firm  with  the  business 
of  the  company,  which  was  creatly  beneficial 
io  the  company  and  the  derendant,  that  the 
plaintiff  should  be  retained  permanently  in  his 
position  as  such  officer,  at  the  salary  of  at  least 
$6,000  per  annum,  the  expected  fulfillment  of 
such  promise  on  the  part  of  the  defendant  be- 
ing a  material  part  of  the  consideration  of  such 
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transfer  and  consolidation,  and  additional  to 
the  money  consideration  for  the  same;  that  the 
transfer  and  consolidation  were  carried  out 
shortly  thereafter  by  the  plaintiff  and  the  other 
memlSeraof  the  firm,  according  to  the  terms  of 
such  agreement;  that  the  plaintiff  faithfully 
discharged  the  duties  of  such  office,  and  was 
duly  paid  therefor,  from  the  time  when  his 
serfices  were  soennged  until  the  16th  of  Jan* 

E,  1888.  when  ne  was  remoyed  from  his 
ion,  without  any  sufficient  reason,  in  yio^ 
D  of  such  pronuse  of  the  defendant,  and 
notwithstanding  he  tendered  himself  to  the 
company  and  to  the  defendant  as  ready  and 
willing  to  continue  the  performance  of  such 
duties.  The  damages  claimed  are  $60,000. 
The  defendant  pleaded  nil  debet  and  nan  as- 
iumpeit. 

The  plaintiff  then  amended  his  declaration, 
by  ayerrioff  that,  at  the  time  of  the  makingcf  [600] 
such  promue  ana  of  the  acceptance  of  the  same, 
and  of  the  perfonnance  by  Uie  plaintiff  of  his 
part  of  the  agreement,  the  defendant  was  able, 
and  proposed  and  continued  to  be  able,  and 
represented  and  guaranteed  to  the  plaintiff  that 
he  was  and  would  continue  to  be  able,  lawfully 
and  properly  to  procure  for,  and  continue  to, 
the  plaintiff  such  office  and  employment  in  tha 
service  of  the  company  on  the  said  terms, 
which  office  and  employment  it  was  for  the  in* 
terest  and  benefit  of  the  company  the  plaintiff 
should  haye  and  continue  to  fill  at  said  salary: 
that  the  defendant,  down  to  and  at  the  time  ox 
the  remoyal  of  the  plaintiff  from  said  office, 
was,  and  always  continued  to  be,  able,  lawfully  • 
and  properly,  and  to  the  interest  and  advantage 
of  the  company,  and  with  its  consent  and  ap- 
proyal  and  that  of  its  stockholdere,  to  retain 
the  plaintiff,  or  cause  or  procure  him  to  be  re- 
tained, at  said  salary,  and  in  the  employment 
of  the  company;  but  that  the  defendant  re- 
fused so  to  do,  and  procured  the  plaintiff  to  Im 
removed  from  said  office  and  from  all  employ- 
ment in  the  service  of  the  company,  and  to  be 
deprived  of  all  salary  and  emolument  there- 
from. 

The  case  was  tried  by  a  Jury,  which  found  a 
yerdict  for  the  defendant,  on  which  a  judg- 
ment was  entered  for  him,  with  costs,  to  re- 
view which  the  plaintiff  has  brought  a  writ  of 
error. 

The  Baltimore  United  Oil  Company  was  in- 
corporated under  the  General  Corporation  Law 
of  the  State  of  Maryland,  or  ^he  18th  of  De- 
cember, 1877.  The  plaintiff  and  the  defeodant 
were  both  of  them  incorporators  of  the  com- 
pany, and  both  of  them  named  as  among  the 
first  directors,  in  the  certificate  of  iocorporap 
tion.  On  the  15th  of  December,  1877,  the  mem- 
bers of  the  firm  of  C.  West  &  Sons,  including 
the  plaintiff,  executed  an  instrument  in  writ- 
ing, ny  which,  for  the  expressed  consideration 
of  $187,600.  they  conveyed  to  the  company 
certain  land  in  Canton,  Baltimore  County, 
Maryland,  used  and  occupied  by  them  as  a  re- 
finery, and  all  the  property  owned  and  used  l^ 
them  in  the  business  of  refining  petroleum, 
with  the  good  vrill  of  such  business  and  the 
good  will  of  their  business  at  their  store  in  the 
City  of  Baltimore.  At  a  meeting  of  the  board  [5101 
of  directors  of  the  company,  the  defendant, 
who,  as  trustee,  subscribed  for  6,060  sharei 
out  of  the  6,000  sharea  which  conslitiited  Urn 
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answer  to  the  tbit  toqnirj  ft  most  therefore  be 
ftfflrmed  that  the  law  of  Michigan  Is  against 
aoj  Uahilitj  on  the  part  of  the  Citj  for  inja- 
ries  like  those  in  this  action. 

The  second  inquiry  most  be  answered  in  the 
afflrmatiye.  If  it  is  a  matter  of  local  law,  that 
law  is  obligatory  upon  the  federal  courts.  It 
must  be  conceded  that  this  adjudication  as  to 
the  liabflity  of  a  dty  for  injuries  caused  by  a 
defect  in  the  sidewauu.  the  repair  of  which  it 
has  both  the  power  and  duty  to  proyide  for,  is 

[498]  Qot  in  harmony  with  the  general  rule  in  this 
country  (2  Dillon  on  Mun.  Corp,  sees.  1017  and 
1018);  nor  in  accord  with  the  yiews  expressed 
by  this  court  In  Barns»  y.  DUtrict  of  CMum- 
Ina,  81  U.  S.  640  [28:440]»  this  court,  after  re- 
ferrinfT  to  the  case  from  21  Michigan,  tupra, 
and  the  doctrine  stated  therein,  obseryed  that 
'Hhe  authorities  establishing  the  contrary  doc- 
trine, that  a  city  is  responsible  for  its  mere  neg- 
ligence, are  so  numerous  and  so  well  consid- 
ered that  the  law  must  be  deemed  tc  be  settled 
in  accordance  with  them,"~citiDg  in  support 
a  long  list  of  authorities.  The  authorities 
which  support  a  different  yiew  are  collected  in 
Bill  y.  no$lon,  122  Mass.  844.  But  eyen  if  it 
were  a  fact  that  the  uniyersal  yoiceof  the  other 
authorities  was  against  the  doctrine  announced 
by  the  Supreme  Court  of  Michigan,  the  fact 
remains  that  the  decision  of  that  court,  undis- 
turbed by  legislatiye  action,  is  the  law  of  that 
State.  Whateyer  our  yiews  may  be  as  to  the 
reasoning  or  conclusion  of  that  court,  is  imma- 
terial. It  does  not  change  the  fact  that  its  de- 
cision is  the  law  of  the  State  of  Michigan,  bind- 
ing upon  all  its  courts,  and  all  its  citizens,  and 
all  others  who  may  come  within  the  limits  of 
the  Stale.  The  question  presented  by  it  is  not 
one  of  general  commercial  law;  it  is  purely  lo- 
cal in  its  significance  and  extent  It  inyoWes 
simply  a  consideration  of  the  powers  and  lia- 
bilities granted  and  imposed  by  legislatiye  ac- 
tion upon  dties  within  the  State.  While  this 
court  nas  been  strenuous  to  uphold  the  suprem- 
acy of  federal  law,  and  the  interpretation  placed 
upon  it  by  the  federal  courts,  it  has  been  equal- 
ly strenuous  to  uphold  the  decisions  by  state 
courts  of  questions  of  purely  local  law.  There 
should  be,  in  all  matters  of  a  local  nature,  but 
one  law  within  the  State;  and  that  law  is  not 
what  this  court  might  determine,  but  what  the 
Supreme  Court  of  the  State  has  determined. 
A  dtisen  of  another  State  going  into  Michinn 
mi^  be  entitled  under  the  Federal  Constitutton 
to  all  the  priyileges  and  immunities  of  dtizens 
of  that  State;  but  under  that  Constitution  he 
can  claim  no  more.  He  walks  the  streets  and 
highwi^  In  that  State,  entitled  to  the  same 
rights  and  protection  aa,  hut  none  other  than, 

[  4IIOj  ^o*^  accorded  by  its  laws  to  its  own  dtizens. 
This  question  is  not  a  new  one  in  this  court 
In  the  case  of  CMborm  (hunip  y.  Brooki,  111 
U.  a  400  [28:470],  It  was  held  that,  "when  the 
settled  decisions  of  the  highest  court  of  a  State 
haye  determined  the  eztent  and  character  of 
the  powers  which  its  political  and  municipal 
organintioiis  may  possess,  the  deddons  are 
authoritatiye  upon  the  courts  of  the  United 
States;"  and  In  the  opinion  it  was  obseryed: 
*'It  la  nndouhtedlT  a  question  of  local  policy 
with  eaeh  State,  what  shall  be  the  extent  and 
character  e<  the  poweiawhidi  its  yarlous  polit- 
ical tad  mmkipal  oigaiilntioBa  shall 


and  the  settled  decisions  of  Its  highest  oourta 
on  this  subject  will  be  renrded  as  authoritatiye 
by  the  courts  of  the  United  States;  for  it  Is  a 
question  that  relates  to  the  internal  constitution 
of  the  body  politic  of  the  State." 

What  was  there  dedded  in  reference  to  the 
powers  is  equally  true  as  to  the  liabilities  of  a 
munidpal  corporation.  The  City  of  Detroit, 
in  the  discharge  of  its  public  duty  in  respect  to 
keeping  its  streets  and  sidewalks  in  repair,  \% 
under  no  higher  or  different  obligation  to  n  citi- 
zen of  Ohio  than  to  one  of  the  State  of  Blicbi- 
gan,  and  the  measure  of  its  liability  under  the 
Statutes,  as  stated,  is  to  be  determined  by  the 
judgment  of  the  Supreme  Court  of  that  State, 
and  not  by  what  our  opinions  miorht  be  as  to 
the  proper  construction  of  those  Statutes. 
Reference  may  also  be  made  to  the  recent  case 
of  Bueh&r  y.  Cheshire  R.  Co.,  125  U.  S.  655  [31: 
705],  in  which  this  court  followed,  against  its 
own  judgment  of  the  law,  the  rulings  of  the 
Supreme  Court  of  Massachusetts,  and  held  that 
a  [mrty  trayeling  on  Sunday,  and  not  for  neces- 
sity or  charity,  in  the  cars  of  a  railroad  com- 
pany, could  not  recoyer  for  injuries  sustained 
ny  the  negligence  of  the  company,  because  he 
was  himself  thus  violating  the  law  of  the  State. 
Concluding  the  opinion  of  the  court  in  that 
case,  it  is  observed:  "It  may  be  SAid  generally 
that  wheneyer  the  decisions  of  the  state  courts 
relate  to  some  law  of  a  local  character,  which 
may  have  become  established  by  those  courts,  ^r 
has  always  been  a  part  of  the  law  of  the  State, 
that  the  aecisions  upon  the  subject  are  usually 
conclusive,  and  always  entitled  to  the  highest  re- 
spect of  the  federal  courts.  The  whole  of  this 
subject  has  recently  been  yery  ably  reviewed 
in  the  case  of  Burgesi  y.  Seliffman,  107  U.  S. 
20  [27:859].  Where  such  local  law  or  custom 
has  been  established  by  repeated  decisions  of 
the  highest  courts  of  a  State,  it  becomes  also 
the  law  goyeming  the  courts  of  the  United 
States  sitting  in  that  State." 

Nothing  more  need  be  added  to  express  the 
yiews  of  this  court  on  the  question  here  pre- 
sented. The  judgment  ef  vu  Cireuit  Court 
muit  be  revereed  and  the  ease  remanded,  trith  ti»- 
itruetione  to  euttain  ihs  demurrer  tc  the  amend' 
ed  declaration,    . 


JOHN  GLENN,  Trustee  of  the  Kattonax. 
SzPBBsa  AMD  Tbahsportatioh  Compakt, 

i%f.  in  Brr., 

JOHN  B.  LIGGBTT. 


JOHN  GLENN.  Trustee  of  the  Natiokal 

BXPHBSS  AND  TBAKSFO.lTATIOir  COMPAMT, 

P{f.  in  Err.. 

JOHN  J.  TAUSSIG  ar  al.,  Bx*rs.»  bt  au 

(Bee  8. 0.  Beporter^  ed.  8XHMS J 
Clerical  error — etoekholder  bound  bf   decree 

NOTB.— .if  to  imA¥oi$Mal  MobOttv  ofetoekholdan  of 
aeorporaUon  for  corporate  cUMt,  see  note  to  Hateb 

W  •       A^^e^Mm^O%  •W^W^W^^^W 

Ae  to  dtmohition  of  corporatkm,  omd  eietAon  &*bt» 
owned  hg  them,  and  on  their  properiw*  see  fioe<  to 
Mumma  y.  The  Potomao  Oo.  S:  Stf. 

Lax  lool  and  lex  fori  ae  to  InlsrpntaNoit,  wMiiNtp 
ef,  cMid  d^MiMt  to,  eontrofltt.  8eeiMC«to8laoaaiy. 
Ponery,  t^SQS;  also  note  to  BaO  y.  Bmso,  U:Sa. 
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I  SMI      damaged  hj  Uie  faihire  of  the  defendant  to 
'  eomply  wita  his  said  promiee  and  agreement." 

Toe  court  inatrocted  the  Jary  as  follows : 
'*  If  thejr  find  that  the  alleged  contract  between 
the  plamdil  and  the  defendant,  that  the  said 
fdaintiif  dioold  have  permanent  employment 
as  an  officer  of  The  Baltimore  United  Oil  Oom- 
panj,  at  a  salaiy  of  not  less  than  $6,000  a  year, 
or  as  much  as  any  other  officer  of  said  com- 
pany reoeiyed,  was  made  in  contemplation  that 
the  d^endant  was  to  be  an  officer  of  said  com- 
pany and  to  control  a  majority  of  its  stock,  and 
uat,  by  the  use  of  his  official  position  and  of 
the  control  of  add  ownership  of  stock,  he  was 
to  retain  said  plaintiff  in  office  and  fix  his  sal- 
ary, as  admitted  by  the  said  plaintiff,  then  their 
verdict  must  be  for  the  defendant  upon  the  is- 
sues Joined  in  this  case."  The  defendant  ex- 
cepted to  such  instruction. 

That  instruction  was  based  upon  the  view 
that,  on  the  facts  stated  in  it,  the  alleged  con- 
tract was  void  as  against  public  policy.  On 
this  point  the  court  said:  "  There  Is  no  allega- 
tion or  proof  that  there  was  at  any  time  such  a 
contract  for  permanent  employment  directly 
with  the  company,  or  that  the  existence  of  sudb 
a  contract  with  defendant  was  known  to  all 
Uie  8to<^cholders  of  the  company;  so  that  it  re- 
sulted, if  the  contract  be  upheld,  that  wheneyer 
the  question  of  retaininfl:  the  plaintiff  in  the 
company's  seryice  at  $5,000  a  year  came  to  be 
yoted  on,  the  defendant's  yote  was  to  be  influ- 
enced by  the  fact  that  he  was  to  be  liable  to  the 
f  plaintiff  in  large  damages  unless  the  company 
retained  him.  Either  the  company  must  pay 
'  him  $5,000  a  year  or  the  defendant  must  make 
it  good  to  hnn  oat  of  his  own  pocket  This 
state  of  facts  seryes  clearly  to  brhig  the  case 
within  the  principle  of  the  ruling  in  FuUer  y. 
Dame,  18  Pick.  472,  and  Oiiermey  y.  Oook,  120 
Mass.  601;  that  is  to  say,  it  was  a  contract  the 
purpoee  and  effect  of  which  was  to  influence 
the  defendant  as  a  stockholder  and  officer  of 
of  the  company,  '  in  the  decision  of  a  question 
affecting  the  private  rights  of  others,  by  con- 
aiderations  foreign  to  those  rights,'  and  the  de- 
fendant, by  the  contract,  was  placed  under 
direct  and  very  powerful  'inducement  to  dis- 
regard his  duties  to  other  members  of  the  cor- 
rRiAi  poration,  who  had  a  right  to  demand  his 
l^i«J  disinterested  action  in  the  selection  of  suitable 
officers.'  He  was  to  be  in  a  relation  of  trust 
and  confldence,  which  would  require  him  to 
look  only  to  thie  best  interests  of  the  whole,  un- 
influenced by  priyate  contracts.  We  think 
this  salutary  rule  is  applicable  in  this  case, 
notwithstanding  the  alleged  contract  was  not 
corruptly  made  for  private  gain  on  the  part  of 
the  defendant  There  were  other  stockholders 
in  the  company.  The  defendant  and  The 
Standard  Oil  €k)mpany,  for  whose  beneflt  it  is 
alleged  the  contract  was  made,  were  not  all  the 
stockholders,  and  it  seems  to  us  that  it  was  cer 
tainly  the  right  of  those  other  stockholders  to 
have  tlie  defendant's  Judgment,  as  an  officer  of 
the  company,  exercised  with  a  sole  regard  to 
the  interests  of  the  company." 

The  court  also  instructed  the  Jury  as  follows: 
"  Even  if  they  find  that  the  defendant  verbally 
promised  the  plaintiff,  as  part  of  the  considera- 
tion for  the  execution  by  nim  of  the  contract 
offered  in  eyidenoe,  dated  December  15, 1877,  i 
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that  plaintiff  should  have  permanent  employ- 
ment as  an  officer  of  The  United  Oil  Company 
of  Baltimore,  at  a  salaiy  of  not  less  than  $6,O0iO 
a  year,  or  as  much  as  any  other  officer  of  said 
company,  and  that  plaintiff  agreed  that  he 
would  accept  such  employment  and  serve  said 
company  on  those  terms,  the  plaintiff  cannot 
recover  on  such  verbal  contract  and  their  ver* 
diet  must  be  for  the  defendant*  The  plaintiff 
excepted  to  that  instruction. 

The  court  also  instructed  the  Junr  as  follows: 
"The  plaintiff  has  offered  no  eviaence  legally 
sufficient  to  sustain  the  allegations  contained 
in  his  amended  declaration,  and  is  not  entitled 
to  recover  in  this  action.*^  The  plaintiff  ex- 
cepted to  that  instruction,  the  court  having  re- 
marked in  regard  to  it:  "The  alleged  contract 
being,  for  the  reasons  we  have  already  stated, 
presumably  void  on  grounds  of  public  policy, 
there  must  be  affirmative  proof  to  sustain  the 
allegation  of  the  amendment  that  the  defend- 
ant 'was  and  continued  able,  lawfully  and 
properly,  and  to  the  interest  and  advantage  of 
said  company,  and  with  and  by  its  full  consent 
and  approval  and  that  of  its  stockholders,  to 
retain  the  plaintiff  in  the  employment  of  said 
company.'  ^We  do  not  find  any  evidence  to 
this  effect  which,  in  our  Judgment  could  be 
properly  submitted  to  the  Jury." 

The  first  instruction  virtually  took  the  case 
from  the  Jury,  although  it  appears  that,  on  a 
prayer  by  the  defendant  to  the  court  to  instruct 
the  Jury  that  the  plaintiff  had  offered  no  evi- 
dence legally  sufficient  to  entitle  him  to  recover, 
and  that  their  verdict  must  be  for  the  defend- 
ant the  court  refused  to  grant  that  prayer. 

We  think  that  under  no  circumstances  could 
the  plaintiff  recover  in  this  action,  for  the  rea- 
son that  the  alleged  contract  was  void  as  against 
public  policy,  and  that  the  first  instruction  to 
the  iury  was  correct  From  the  plaintiff's  own 
testimony  it  appears  that  his  only  reliance  was 
on  the  use  of  the  defendant's  influence  as  an 
officer  of  The  Baltimore  United  Oil  Ckmipany, 
and  on  his  control  over  the  stock  in  that  com- 
pany held  by  The  Standard  Oil  Company.  The 
plaintiff  says  of  the  defendant:  "He  was  to  be 
president  of  the  company,  and  I  supposed  he 
would  remain  there  and  continue  me  and  keep 
me  in  the  position  as  vice-president  and  genertu 
manager.  If  he  was  to  be  president  and  bold 
five  sUths  of  the  stock  and  continue  to  hold  it» 
it  was  a  surety  that  I  should  remain  in  the  pod- 
tion." 

The  agreement  alleged  to  have  been  made 
was  one  on  the  part  of  th^  defendant  whereby 
he  might  be  required  t6  \ct  contrary  to  the 
duty  which,  as  an  officer  of  The  Baltimore 
United  OH  Company,  he  owed  to  that  company 
and  to  the  stocknolders  other  than  the  plaintiff. 
The  same  rule  which  is  applicable  to  the  case 
of  a  public  office  applies  to  the  present  case, 
although  it  does  not  appear  that  tne  defendant 
was  to  receive  direct  personal  pecuniary  com- 
pensation or  gain  for  what  he  was  to  do.  Thb 
plaintiff,  on  his  own  showing,  dealt  with  the 
defendant  in  reference  to  the  fldudary  relation 
which  the  latter  bore  to  the  stockholaers.  both 
of  The  Standard  Oil  Company  and  of  The 
Baltimore  United  Oil  Company.  The  agree- 
ment alleged  was  an  agreement  which  bound 
the  defendant  as  to  his  future  action  as  a  dl- 
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rector  of  The  Bait/more  TJDited  Oil  Compnnj, 
and  aD  agreement  to  keep  the  plaintiff  perma- 
nently in  the  position  of  Tice-president  of  that 
company,  irrespectlye  of  its  interests.  It 
amounted  to  a  stipulation  on  the  part  of  the 
defendant  that  no  contingenQr  should  happen 
which  should  require  a  change  of  management 
and  a  reduction  of  expenses. 

The  principle  iuTolved  is  well  settled  in  re- 
[581]  gard  to  puhlic  employments.  Meauire  y^Oor^ 
wine,  101 U.  8. 106,  111  [86:890,  OOOl;  (heanyan 
▼.  Winehnter  R  Arm$  Co.  108  U.  S.  261,  §72, 
278  [26:689,  6441.  The  same  doctrine  has  been 
applied  to  the  directors  of  a  priyate  corpora- 
tion, charged  with  &uties  of  a  fiduciary  char- 
acter to  pnyate  parties,  on  the  Tiew  tliat  it  is 
public  policy  to  secure  fidelity  in  the  discharge 
of  such  duties.  Wardetl  y.  Union  P.  B.  Co.  108 
U.  8.  661, 668  [26:509,611];  Wooditock  Iron  Co. 
y.  Richmond  A  D.  Extention  Co.  129  U.  8.  648 
[82:819],  and  cases  there  cited,  especially  Fkifler 
V.  Dame,  18  Pick.  472, 488.  See  also  OuemMy 
y.  Cook,  120  Mass.  601.  and  Woodruff  y.  Went- 
worth,  188  Mass.  809,  814 

We  think  this  principle  is  equally  applicable, 
on  the  ground  of  public  policy,  although  there 
was  not  to  be  any  direct  priyate  gain  to  the  de- 
fendant; for,  as  was  said  by  the  circuit  court 
in  this  case,  it  was  the  right  of  the  other  stock- 
holders in  The  Baltimore  United  Oil  Company 
"to  haye  the  defendant's  Judgment,  as  an 
officer  of  the  company,  exercised  with  a  sole 
regard  to  the  interests  of  the  company."  A 
personal  liability  for  damages  on  the  part  of 
the  defendant,  in  case  the  plaintiff  should  be 
remoyed  after  an  agreement  of  the  character 
alleged,  was  calculated  to  be  astrouffincentiye 
to  the  defendant  to  act  contrary  to  tne  true  in- 
terests of  the  company  and  of  its  other  stock- 
holders. BUsi  y.  Mattaon,  46  N.  Y.  22;  1 
Horawets,  Corp.  g^  616,  619. 

These  views  cover  also  the  last  instruction 
to  the  Jury;  and  tt  becomes  unnecessary  to  ex- 
amine the  question  raised  as  to  the  second  in- 
struction, which  was  to  the  effect  that,  as  the 
alleged  contract  was  not  In  writing,  the  plain- 
tiff could  not  recoyer  upon  it,  because  it  was 
Inyalid  under  the  fifth  clause  of  the  fourth 
section  of  the  Statute  of  Frauds  of  Maryland, 
as  beinff  an  agreement  not  to  be  performed 
within  the  space  of  one  year  from  the  making 
thereof:  for,  even  though  that  might  haye 
been  an  erroneous  instruction,  it  did  no  harm 
to  the  plaintiff,  because  he  could  not  recover 
in  any  event  Detry  y.  Oraw,  72  U.  8.  6  Wall. 
796,  807  [18:668,6671;  Ths  SehooU  t.  Bidey,  77 
U.  8.  10  Wall.  91,  116  [10:860,8681;  Deeru  t. 
Cray,  77  U.  8. 10  Wall  268,  272  [19:887, 8901; 
BroUi  T.  Broek,  77  U.  a  10  Wall.  619, 6^19: 
1002, 10041;  Barth  y.  ate.  79  U.  a  12  Wall. 
400.  406  rtN):898,  8941;  Twoe^i  Oa$e,  88  U.  a 
16»U  1^  ^^I-  ^ 617 m:^,  898];  Walbrunr.  Bab- 
hin,  88  U.  8. 16  Wall  tm,  680, 681  ^1:489] ; 
Deeaiur  Bank  t.  8L  LouU  Bank,  88  U.  8.  81 
Wall.  294,  801  [22:660,  6621;  MeLemore  y. 
Loiiiiiana  BtaU  Sank,  91  U.  d.  97, 28  [28:1961; 
Mobile  dM.R(h.  t.  Jureg,  lUU.  8.  684.(»8 
m:627. 6861;  laneatter  t.  OoOine,  116  U.  8. 
998, 987  m:878, 876],  tad  cases  there  dted; 
AsiM  ▼.  pate,  118  U.  a  841, 200  [80:884, 287]. 
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LUKE  vooimEBa 

<8eeS.C.Beporter«s  ed.  660-65U 

Mail  eontraei^^-^wlien  money  paid  for  expedited 
eerviee  cannot  be  recovered  baek—-etaUmeni  of 
contraetor-^aUegaHone, 

L  Honeys  paid  for  oarrylnsr  the  maOs  cannot  be 
recovered  back  by  the  United  States,  as  illegally 
paid,  where  ic  to  not  alleged  that  the  money  was 
paid  under  a  mistake  of  fact  on  the  part  of  thc» 
Post-Offloe  authorities,  nor  that  any  false  state- 
ment or  erroneous  representations  were  made  on 
the  part  of  the  oontractor,  nor  that  any  sum  was 
paid  to  him  for  men  and  horses  neyer  required 
or  employed. 

S.  Where  the  original  oontraot  was  for  a  sixty-two 
hour  schedule,  the  fact  that  the  oootraotor  per- 
formed the  servloe  on  a  schedule  of  forty-throe 
hours  OS  a  matter  of  private  eoterprlae  to  not  In- 
consistent with  hto  sworn  statement  **that  tt  will 
take  fifty  per  cent  more  men  and  horK»  to  per- 
form the  mail  service  on  a  reduced  schedule 
from  sixty-two  hours  to  forty-three  hours  In 
summer  and  fifty  hours  in  winter.**  He  could,  at . 
any  time,  abandon  his  forty-three  hour  schedule 
and  adopt  the  sixty-two  hour  schedule  named  in 
hto  contract. 

8L  In  such  case,  where  it  to  not  alleged  that  the 
defendant  did  not  use  fifty  per  cent  more  men 
and  horses  under  the  expedited  schedule  than  was 
necessary  in  carryinir  the  maUs  on  a  sixty-two 
hour  schedule,  nor  that  the  cost  of  the  expedited 
service  was  exoesslye,  the  Increased  compensa* 
tion  paid  defendant  cannot  be  recovered  back. 

[No.  282.] 

Argued  Apr.  28,19, 1890.  Decided  May  19,1890. 

r\  ERROR  to  tbe  Circuit  Court  of  tbe  Unit- 
ed 8tates  for  tbe  District  of  Nebraska  to 
review  a  ludff men t  sustaining  a  demurrer  inter- 
posed by  de^ndant  to  the  petition  in  an  action 
by  tbe  tjfnited  States  to  recover  moneys  iUcgal- 
ly  paid  tbe  defendant  for  canying  tLa  mails. 
Affirmed, 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  'WmmA^'Mm,nrj,AMeUtantAtty'Oen.„ 
for  plaintiif  in  errror. 

Mr.  Jiio.  lu  Webster  for  defendant  in 
error. 

ifr.  JueHee  hmmtkr  deliyered  the  opinion 
of  tbe  court: 

Tbis  was  an  action  at  law  brought  in  the 
court  bflow  by  tbe  United  States  against  Luke 
Voorbees,  to  recover  the  sum  of  $14,842.63. 
alleged  to  have  been  illegally  paid  him  for  car- 
rying the  mails. 

Tbe  amended  petition,  filed  on  the  18th  of 
July,  1886,  alleged  substantially  as  follows:  In 
the  year  1878,  a  contract  was  entered  into  be- 
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NonL— uls  to  payment  votmitary,  and  under  pro^ 

test;  ufhen  fnoney  wrongfuOy  and  HUoaUy  exoDted 

eon  he  rteoeertd  bacRt,-«ee  noCs  to  Bank  of  UnitoJ 

States  v.  Bank  of  Washington,  8;  S8S. 

jts  fo  Mtiofi  lorseoser  hack  diitfss  poltf  widsr  pr»- 

fioCs  to  Greely  y.  Thompson,  IS:  8BB. 
Am  to  povmeiU,  leHenvolufiCarv ;  when  may  be  v«- 

note  to  Uttia  V.  Bowers,  88:  iOia. 
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I  ween  the  Postmaster-General  and  the  defend- 
ant, bj  the  terms  of  which  the  latter  agreed  to 
carry  the  maUs  of  the  United  States  over  route 
No.  86.040,  from  Fargo  to  Pembina,  Dakota, 
and  back,  six  times  a  week,  on  a  schedale  of  62 
boors  a  trip,  for  the  sam  of  $17,000  a  year. 
On  the  80th  of  July,  1878,  by  reason  of  certain 
requests  and  a  petition  obtained  In'  ^e  defend- 
ant and  his  agents  and  employes  acting  for 
him,  representmg  that  the  business  interests  of 
the  country  along  the  route  demanded  the  ex- 
rssil  pediting  of  the  schedule  time  to  40  hours, 
^  "  which  were  forwarded  to  the  Postmaster-Gen- 
eral by  or  at  the  solicitation  of  the  defendant, 
an  order  was  made  by  that  officer,  to  take  ef- 
fect August  1,  1878,  expediting  the  schedule 
and  reducing  the  running  time  upou  which  the 
mail  was  required  to  be  carried  over  that  route  to 
48  hours  in  summer  and  50  hours  in  winter,  and 
allowing  an  additional  sum  therefor  of  $8,500. 
So  mu<m  of  the  aforesaid  order  as  allowed  the 
defendant  the  additional  pay  (which  he  after- 
wards received,  from  time  to  time)  was  made 
upon  the  basis  of  hJs  sworn  statement,  as  fol- 
lows: "I  hereby  certify  that  it  will  take  flfl^ 
per  cent  more  men  and  horses  to  perform  mail 
senrice  on  route  85,040,  from  Fargo  to  Pem- 
bina, on  a  reduced  schedule  from  six^-two 
hours  to  forty-three  hours  insuouner  and  fifty 
hours  in  winter." 

The  petition  then  alleged  that  from  the  be- 
ginning of  the  mail  service  on  the  aforesaid 
route,  under  the  defendant's  contract,  the  mail 
was  in  fsct  carried  over  the  route  on  a  schedule 
of  less  than  43  hours,  and  was  so  being  carried 
at  the  time  the  order  expediting  the  service  was 
made;  that  the  defendant  was  engaged  in  run- 
ning a  line  of  stage  coaches  over  the  route  and 
carried  the  mail  upon  his  stages,  upon  a 
schedule  of  less  than  48  hours,  for  his  own  con- 
venience and  advantage;  and  that  no 'addi- 
tional stock  and  carriers  were  employed  or 
rendered  necessary,  over  and  above  the  num- 
ber actually  employed  and  used  by  the  defend- 
ant in  performing  the  service  under  the  orig- 
inal contract,  by  reason  of  the  order  expediting 
the  sorice  as  aforesaid,  nor  was  the  actual 
speed  increased,  but  the  defendant  continued 
io  cnrry  the  maUs  upon  an  actual  schedule  of 
less  tbsn  ^  hours,  Just  as  he  had  done  before. 
It  was  then  alleged  that  the  extra  allowance 
of  $8,500,  made  by  the  Postmaster  General  as 
aforesaid,  was  without  authority  of  law,  and 
was  paid  to  defendant  and  received  by  him  in 
violation  of  section  806t  of  the  Revised  Stat- 
utes; and  that  the  whole  amount  so  paid  to 
him.  from  time  to  time,  between  the  1st  day  of 
August.  1878,  and  the  9th  day  of  July,  1881, 
was  $14,842.53,  for  which  sum,  with  interest 
at  6  per  cent  per  annimi  from  said  last  date, 
and  also  for  coats,  the  plaintiff  prayed  Judg- 
ment. 

The  defendant  interposed   a   general   de- 
murrer, which  was  sustained  by  the  court  in  a 


tadgment  rendered  November  1, 1^,  and  the 
uoHed  States  thereupon  sued  out  this  writ  of 
error. 

The  iMignment  of  error  is  a  general  one, 
and  is  memj  to  the  effect  that  the  demurrer 
should  have  been  overruled  and  Judgment  en- 
tered for  the  United  States. 

The  Statutes  relied  upon  to  aopporf  a  re- 
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versal  of  the  judgment  are  sections  8061  and 
4057  of  the  Revised  Statutes. 
They  are  as  follows: 

^'Seo.  8961.  No  extra  allowance  shall  be 
made  for  any  increase  of  expedition  in  cariying 
the  mail  unless  thereby  the  emplovmeot  of  ad- 
ditional stock  and  carriers  is  made  necessary, 
and  in  such  case  the  additional  compensation 
shall  bear  no  greater  proportion  to  the  addi- 
tional stock  and  carriers  necessarily  employed 
than  the  compensation  in  the  original  contract 
bears  to  the  stock  and  carriers  necessarily  em- 
ployed in  its  execution." 

'^Sec.  4057.  In  aU  cases  where  money  has 
been  paid  out  of  the  fimds  of  the  PostOffice 
Department  under  the  pretense  that  service 
hss  been  performed  therefor,  when,  in  fact, 
such  service  has  not  been  performed,  or  as  ad- 
ditional allowance  for  increased  service  actually 
rendered,  when  the  additional  allowance  ex- 
ceeds the  sum  which,  according  to  law,  might 
rightfully  have  been  allowed  therefor,  and  in 
fdl  other  cases  where  money  of  the  Depart- 
ment has  been  paid  to  any  person  in  conse- 
quence of  fraudulent  representations,  or  by  the 
mistsJce,  collusion  or  misconduct  of  any  officer 
or  other  enoployfi  in  the  postal  service,  the 
Postmaster-General  shall  cause  suit  to  be 
brought  to  recover  such  wrong  or  fraudulent 
payment  or  excess,  witii  interest  thereon." 

The  case  relied  upon  in  supi>ort  of  the  con- 
tention of  the  plaintiff  In  error  is  United  8iate$ 
V.  BarUno,  182  U.  S.  271  [88: 8461.  That  case 
is  not  in  any  of  Its  features  analogous  to  the 
one  at  bar.  It  was  an  action  brought  by  the 
United  States  to  recover  from  the  defendants, 
sub-contractors  for  carrying  the  mails,  moneys 
paid  to  them  under  a  mistake  caused  by  their 
false  representations  as  to  the  service. 

The  .court  held  that  the  action  was  maintain- 
able upon  two  grounds:  (1)  that  the  moneys 
sued  for,  at  least  that  portion  which  could  be 
recovered  back,  consisted  of  an  additional  al- 
lowance to  the  defendant  of  $15,994.77  each 
year,  for  an  expedited  service  ordered  by  the 
Department  upon  a  false  estimate  of  the  ad- 
ditional necessary  expenses,  which  had  been 
adopted  and  acted  on,  upon  the  false  represen- 
tations of  the  defendant,  as  to  the  additional 
number  of  men  and  animals  Tequired  for  such 
expedited  service;  (2)  that  the  moneys  so  al- 
lowed had  been  paid  out  of  the  funds  of  the 
Post-Office  Department,  under  the  pretense 
that  service  had  been  performed  therefor, when, 
in  fact,  such  service  nad  not  been  performed. 
After  referring  to  sections  8961  and  4057  of  the 
Revised  Statutes,  Mr.  Juttiee  Field,  delivering 
the  opinion  of  the  court,  said:  "These  sections 
would  seem  to  cover  the  present  case.  It  can- 
not be  pretended  that  the  allowance  for  ex- 
peditinff  the  service  over  the  new  route  was 
not  made  upon  erroneous  representations.  It 
is  admitted  that  such  was  their  character. "  Io 
another  part  of  the  opinion  he  said:  "It  ap- 
pears that  the  sums  thus  allowed  and  paid  to 
the  subcontractors  for  stock  and  carriers, 
which  were  never  required  and  never  em- 
ployed, aggregated  $69,592.98,  constituting  the 
principal  item  In  the  amount  claimed  in  this 
action."  The  whole  line  of  argoment  in  the 
opinion,  upon  the  facts  there  stated,  is  resdilv 
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a  call  and  asaessmeDt  be  made,  and  the  same 
"was  thereby  made»  on  the  capital  stock  and  the 
itockholders  of  the  Company,  of  $50  on  each 
share  thereof,  and  reanirinf  the  stockholders  of 
the  Company  and  each  of  them,  and  their  legal 
representatiyet  and  assigns,  to  pay  to  Uie 
plaintiff  the  several  amounts  thereby  called  for, 
and  authorizing  and  requiring  him  to  collect 
and  receive  sam  caU  and  assessment;  and,  by 
virtue  of  the  premises,  the  plaintiff  claims  to 
recover  $8,150,  being  $50  on  each  of  the  sixty- 
three  shares  of  stock. 

The  demurrer  of  the  defendant  Liggett  sets 
forth  as  grounds  of  demurrer  that  the  amended 
petition  does  not  state  facts  sufficient  to  consti- 
tute any  cause  of  action;  that  it  appears,  from 
its  face,  that  no  cause  of  action  accrued  to  the 
plaintiff  by  reason  of  any  of  the  matters  set 
forth  in  either  the  first  or  the  second  count,  at 
any  time  within  ten  years  next  before  com- 
mencement of  this  suit,  or  at  any  time  within 

530i  five  years  next  before  its  commencement,  or  at 
any  time  within  ten  years  next  before  the  com- 
mencement of  the  suit  in  which  the  plaintiff 
alleged  that  he  suffered  a  nonsuit;  that  both  of 
the  causes  of  action  are  barred  by  the  Statute 
of  Limitations  of  Missouri;  and  that  the  Chan- 
cery Court  of  the  City  of  Richmond  had  no  Ju- 
rihdiction  to  make  the  assessment  alleged,  and 
it  and  the  further  assessment  were  and  are  void. 
The  suit  i^ainst  Liggett  was  commenced  on 
the  12tb  of  July,  1886,  by  the  filing  of  a  peti- 
tion. A  writ  of  summons  was  issued  on  that 
day  and  served  on  him  on  the  19th  of  July, 
1886.  A  demurrer  to  the  pe^tioD  was  filed  on 
the  21st  of  September,  1886.  The  oe^Jon  and 
the  demurrer  amounted  in  substauce  to  the 
same  as  the  amended  petition  and  the  demurrer 
thereto.  On  the  16tb  of  October,  1886,  the 
court  sustained  the  demurrer.  28  Fed.  Bep. 
907.  The  decision  of  the  court  was  based  on 
views  which  it  had  previously  expressed  on  de- 
murrers to  petitions  at  law  and  bills  in  equi^ 
for  like  causes  of  action,  in  28  Fed.  Rep.  605, 
and  24  Fed.  Rep.  686.  The  ground  of  decision 
was,  in  all  of  the  cases,  that  the  suits  were 
barred  by  the  Statute  of  Limitations  of  HIs- 
aourl 

On  the  8d  of  No^iember,  1886,  a  Judgment 
was  entered  in  the  present  suit  against  L^gett, 
for  the  defendant,  and  for  his  costs.  On  the 
14th  of  December,  1886,  by  consent  of  parties, 
the  ]udp:ment  of  i^ovember  8,  1886,  was  set 
aside.  The  p^laintiff  then,  by  consent,  filed  the 
amended  petition,  the  contents  of  which  are 
before  set  forth.  The  defendant  filed  his  de- 
murrer thereto,  the  court  sustained  the  demur- 
rer, and,  the  plaintiff  electing  to  abide  by  his 
amended  petition.  Judgment  was  entered  for 
the  defendant  upon  t&  demurrer,  and  for  his 
costs.  The  Judgment  then  proceeds,  under 
date  of  December  14,  1886:  "  And  thereupon 
the  plaintiff,  by  attorney,  presents  to  the  oourt 
a  writ  of  error  to  remove  this  cause  to  the  Su- 
preme Court  of  the  United  States  and  a  citation 
citing  and  admonishing  the  said  defendant  to 
be  and  appear  at  a  Supreme  Court  of  the  United 
Qtates  on  the  first  day  of  the  next  term  thereof 
to  be  begun  and  hdd  at  Washington,  D.  C,  on 

5401  ^^c  second  Monday  of  October  next;  which  said 
writ  of  error  is  allowed  and  snid  citation  signed 
by  the  judge;  and  said  plaintiff  also  presents  to 
the  court  his  bond,  in  the  penal  sum  of  five 
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hundred  dollars,  which  bond  is  approved  and 
ordered  to  be  filed  as  part  of  the  record  herein. " 

The  writ  of  error  is  dated  the  18th  of  De- 
cember, 1886,  and  was  allowed  by  the  district 
Judge,  but  the  allowance  bears  no  date.  The 
writ  bears  the  mark  of  having  been  filed  in  the 
office  of  the  clerk  of  the  circuit  court  on  the 
18th  of  December,  1886.  The  citation  beats 
date  the  18th  of  December,  1886,  and  is  marked 
as  having  been  filed  on  that  day  in  the  office  of 
the  clerk  of  the  circuit  court,  and  appears  t«> 
have  been  served  ou  the  attorneys  for  the  de-  r542i 
fendant  on  the  22d  of  December,  1886.  The 
bond  bears  date  the  18th  of  December,  1886« 
and  was  approved  by  the  district  iudge,  the 
approval  bearing  no  date,  and  is  marked  as  filed 
in  the  office  of  the  clerk  of  the  circuit  court  t>u 
the  14tb  bf  December,  1886. 

It  is  objected  by  the  defendant  Liggett  that 
this  court  has  no  jurisdiction  of  the  writ  of  er- 
ror, because  the  writ,  the  citation  and  the  bond 
all  of  them  bear  date  the  18th  of  December, 
1886,  and  because  the  writ  and  the  citaUon 
were  filed  in  the  office  of  the  clerk  of  the  cir- 
cuit court  on  that  day,  while  the  judgment 
sought  to  be  reviewed  was  not  rendered  until 
the  14th  of  December,  1886.  But  the  record 
distinctlv  states  that,  after  such  judgment  was 
renderedf,  the  plaintiff  presented  to  the  court  a 
writ  of  error,  a  citation  and  a  bond,  and  that 
the  court  allowed  the  writ  of  error,  and  the  ci- 
tation was  signed  by  the  iudge,  and  the  bond 
was  approved  and  ordered  to  be  filed  as  a  part 
of  the  record;  and  the  writ  of  error,  the  citation 
and  the  bond  are  set  forth  at  length.  We  must 
therefore  conclude  that  all  these  things,  includ- 
ing the  filing,  took  place  after  the  Judgment  of 
the  14th  of  December,  1886,  was  rendered  and 
entered:  that  whatever  discrepancy  appears 
must  be  attributed  to  clerical  errors;  and  that 
the  matter  is  not  open  to  the  objection  made, 
that  the  vnit  of  error  was  brought,  the  citation 
signed  and  the  bond  given  before  the  judg- 
ment was  entered,  even  if  that  fact  would  have 
been  available  as  an  objection,  if  it  existed. 
The  case  is  like  that  of  &D<nod  v.  RusteU,  81 
U.  8.  14  Wall  402  [20:  857]. 

Upon  the  merits,  we  are  of  opinion  that  the 
judgment  in  favor  of  Liggett  must  be  reversed. 
The  decisions  of  the  circuit  court  were  made 
before  the  case  of  Hawkins  v.  Oienn,  181  U.  8. 
819  [88: 184],  was  decided  by  this  court,  on  the 
18tb  of  May,  1889.  All  the  points  xaged  on 
the  part  of  the  defendant  in  the  present  case 
were  fully  argued,  considered  and  decided  by 
this  court  in  IfawkiiUT.  Olenn.  The  syllabus 
of  that  case  correctly  embodies  the  rulings  of 
this  court,  hi  these  words:  "Li  the  absence 
of  fraud,  stockholders  are  bound  by  a  decree 
against  their  corporation  in  respect  to  corporate 
matters,  and  such  a  decree  is  not  open  to  col- 
lateral attack.  Statutes  of  Limitation  do  not  rs^^i 
commence  to  run  as  against  subscriptions  to  1^*^' 
stock,  payable  as  called  for,  until  a  call  or  its 
equivalent  has  been  had,  and  subscribers  can- 
not object,  when  an  assessment  to  pay  debts 
has  been  made,  that  the  corporate  duty  in  this 
regard  had  not  been  earlier  aischarged.  Rules 
applicable  to  a  going  corporation  remain  appli- 
cable notwithstanding  it  may  have  become  in- 
solvent and  ceased  to  carry  on  its  operations, 
where,  as  in  this  case,  it  continues  in  the  pos- 
ses^n  and  exercise  of  all  corporate  powers  e^ 
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^.  Bwitf0rd  Okmiedl  Work$,  109  U.  8.  88  (27: 
864);  Sm^  t.  IW.  41  0.  8.  16  Pet.  1  (10: 
865):  Eoyffh  y.  lisDOi  dP,  R,  Co,  100  U.  8. 
218-226  (25:  612-618);  Brooklyn  aty  S  N.  T. 
It  Oo.r.  SoHonal  Bank.  102  U.  8. 14  (26:  61); 
CkUago  T.  Bobbifu,  inTJ.B.2  Black.  418  (17: 
298);  Barim  T.  DMriei  qf  Mumbia,  91  U.  8. 
MO  (23:  440). 

The  drcoit  ooait  in  Ifichigan  bat  uniformly 
nfuaed  to  follow  tbt  Blaekeh  (km, 

Deborah  Ohureh  t.  Detroit,  7  West  Rep.  882, 
64  Midi.  671;  Detroit  ▼.  Oheffoe,  70  Micb.  80. 

Wben  a  oaae  inroMng  only  general  prin- 
ciples and  general  rules  comes  before  tbe  fed- 
eral court,  wbetber  it  be  one  of  contract  or 
tort,  tbe  federal  court  must  decide  it  accord- 
ing to  its  own  Judgment  and  is  not  bound  to 
follow  a  state  deciuon,  if  sucb  decision  is  con- 
traiT  to  well-settled  law. 

Hough  Y.  Tome  d  P.  B,  Co.  100  U.  8.  218, 
236  (25:  612,  61Q:  Michigan  C  JR.  Co.  t.  My- 
Hch,  107  U.  8.  102, 109  (27:  826,  327);  Brook- 
^  City  AN.  T.B.O0.W.  National  Bank^KH^ 
U.  &  14  (26:  61X 

Mr,  Juetice  Brewr  deUTered  tbe  opinion 
of  tbe  court: 

On  November  19,  1888,  tbe  defendant  in 
error,  wbile  walking  on  Oburcb  8treet,  in  tbe 
Cl^  of  Detroit,  was  tbrown  to  tbe  ground 
and  receired  serere  personal  injuries  in  conse- 
quence of  a  defect  in  tbe  sidewalk.  For  tbese 
iujuries  sbe,  as  a  citizen  of  Obio^rougbt  ber 
action  in  tbe  circuit  court  of  tbe  United  States 
against  tbe  City,  and  recovered  a  verdict  and 
judgment  for  ten  tbousand  dollars.  82  Fed. 
Bep.  37.  Tbe  Ci^  alleges  error,  and  its  prin- 
cipal contention  is  tbat  under  tbe  rulinss  of 
tbe  Supreme  Court  of  Micbigan  municipal  cor- 
porations ara  not  liable  in  damages  for  per- 
sonal injuries  of  tbie  nature,  and  tbat  sucb  be- 
ing tbe  settled  law  of  tbe  State,  it  is  biuding 
npon  tbe  federal  courts. 

Tbis  contention  suggests  two  inquiries:  first, 
Wbat  is  tbe  settled  law  of  Micbinm?  and, 
second.  If  it  be  as  claimed,  is  it  binding  upon 
tbe  federal  courts?  Tbe  answer  to  tbe  nnt 
inquiry  is  easy  and  clear.  Tbe  precise  ques- 
tion was  presented  in  1870  to  (be  Supreme 
Court  of  Micbigan,  in  tbe  case  of  Detroit  ▼. 
Btaekebv,  21  Micb.  84.  In  tbat  case  tbe  injury 
resulted  from  a  defect  in  tbe  streets,  and  from 
failure  to  keep  tbem  in  proper  repair.  Under 
tbe  laws  tben  in  force,  botb  tbe  power  and  tbe 
4961  duty  of  keeping  streets  in  repair  was  vested  in 
tbe  city;  but  tbe  suprame  court  beld  tbat  tlds 
duty  was  to  tbe  public,  and  not  to  private  indi- 
viduals, tbe  mere  neglect  of  wbicb  was  a  non- 
feasance only,  for  wbicb  no  private  action  in 
damages  arose.  Tbe  power  of  tbe  Legislature 
to  create  a  liabilitv  to  private  suit  was  con- 
ceded; but  it  was  dfecided  tbat,  in  tbe  absence 
of  express  action  of  tbe  LegiBlatura  creating 
sucb  liabilitv,  tbe  mere  grant  of  tbe  power  and 
tbe  impoeition  of  tbe  du^  to  keep  streets  in 
wpair  was  not  sufficient  to  sustain  a  pri?ate 
action  for  injuries  resulting  from  a  failure  to 
keep  such  streets  in  repair.  Tbis  doctrine  bas 
never  been  departed  from  by  tbe  Supreme 
Coort  of  tbat  Stata^  and  no  action  baa  ever 
been  taken  by  Uie  Legislature,  up  to  tbe  time 
of  tbis  accident,  to  cbange  tbe  rule  of  liability 
thus  announced.    In  18^  (chap.  224,  Laws  of 
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1879)  an  Act  of  tbe  Legislature  was  passed  f  ot 
tbe  collection  of  damages  sustained  by  reason 
of  defective  public  higbways,  streets,  oridges, 
cross-walks  and  culverts.  That  Statute  came 
before  the  supreme  court  for  examination  in 
tbe  case  of  Detroit  v.  Patnam,  46  Mich.  263, 
and  it  was  beld,  first,  that  "  a  statutory  Uabfl- 
i^  created  in  derogation  to  common  law  can* 
not  be  enlarged  by  construction;"  and,  sec- 
ondly, tbat  ue  Act,  omitting  sidewalks,  left 
tbe  law  in  respect  to  sidewalb  not  in  repair  as 
it  was  before;  and  tbat  no  private  action  against 
tbe  dty  for  damagea  springing  from  a  oefect- 
ive  sidewalk  could  be  maintained.  In  D^tordh 
Church  V.  Detroit,  64  Micb.  671,  an  Act  pur- 
porting to  extend  tbe  liability  of  municipal 
corporations  to  the  case  of  damages  resulting 
from  defective  sidewalks  was  declared  uncon- 
stitutional. Thus,  by  the  concurrent  action 
and  Judgment  of  the  Legislature  and  .the  Su- 
preme OouTi  of  the  State  of  Micbisan  there 
was,  up  to  and  beyond  tbe  time  of  the  injury 
complained  of  in  this  action,  no  liability  on  the 
part  of  a  municipality  for  sucb  injuries.  The 
case  of  Detroit  v.  Chaffee,  70  Mich.  80,  in  no 
manner  conflicts  with  this  established  rula 
In  that  case  a  judgment  bad  been  obtained 
against  the  dty  in  Uie  United  States  drcuit 
court  for  personal  injuries  caused  bv  a  defect- 
ive sidewalk  in  front  of  a  lot  owned  by  Chaf- 
fee. The  dty  had  no  rl^bt  of  appeal  to  tbis 
court — tbe  Judgment  being  under  five  tbou- 
sand dollar^and  brought  its  action  against 
Chaffee,  the  owner  of  the  lot,  under  section  67, 
page  614,  Stat.  Micb.  1888,  which  provides 
that  "  the  common  council  shall  have  power  to 
provide  and  ordain  by  ordinance  that  when- 
ever anv  sidewalk  requires  to  be  built  or  re- 
paired the  said  council  mav  direct  tbe  board  of 
public  works  to  notify  the  owner,  asent  or 
occupant  of  any  lot  or  parcel  of  land  in  front 
of  or  adjacent  to  which  such  walk  is  re<}uired 
to  be  built  or  repaired,  to  build  or  repair  tbe 
same,  and  tbat  if  sucb  a^ent.  owner  or  occu- 
-pant  shall  neglect,  for  a  time  to  be  specified  in 
tbe  ordinance,  to  do  sucb  building  or  repair- 
ing, it  shall  be  tbe  duty  of  tbe  said  board  to  at 
once  do  or  cause  tbe  same  to  be  done,  and  in 
sucb  case  the  expense/thereof  shall  be  assessed 
upon  sucb  lot  or  parcel  of  land,  and  shall  be  a 
lien  thereon  until  collected  and  paid  in  a  man- 
ner to  be  prescribed  in  such  ordinance;  and 
tbe  owner  so  neglecting  to  build  or  rn>air  shall 
be  liable  to  the  dty  for  all  damages  wbicb  shall 
be  recovered  against  tbe  dty  for  any  acddent 
or  injuries  occurring  by  reason  of  sucb  neg- 
lect, and  also  to  prosecution  in  tbe  recorders 
court,  and,  on  conviction,  to  be  fined  not  to 
exceed  five  hundred  dollars  and  tbe  penalties 
in  tbe  cXtj  diarter  elsewhere  provided."    A 

Iudgment  In  favor  of  tbe  dty  was  ordered. 
Sat  this  sedion  of  the  Statute  was  similar  to 
one  in  force  at  tbe  time  of  tbe  decision  in 
Detroit  v.  Blaekeby,  Laws  >f  Micbigan  1866, 
p.  679,  chap.  326,  sec.  '>  There  being  no 
chance  in  the  Statute  in  this  respect,  it  cannot 
be  held  tbat  any  cbange  was  contemplated  in 
tbe  rule  of  liabuity  by  the  legislation  of  1873; 
and  tbe  decision  in  Detroit  v.  Chaffee  was  sim- 
ply tbe  enforcement  of  a  right  given  by  both 
the  Statutes  of  1865  and  188$,  springing  out  of 
a  judgment  not  subject  to  the  supervising  con* 
trol  of  tbe  Suoreme  Court  of  the  State.    In 
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the  other  assets  of  the  compaDy,  to  pay  its 
debts.  He  wss  ander  no  obligation  to  pay  any 
more,  and  he  was  under  no  obligation  to  pay 
anything  until  the  amount  necessary  for  him  to 
pay  was  at  least  approximately  ascertained. 
Until  then  his  obligation  to  pay  did  not  become 
complete.'  And  it  was  held  *  that  when  stock 
is  subscribed  to  be  paid  upon  call  of  the  com- 
pany, and  the  company  refuses  or  neglects  to 
make  the  call,  a  court  of  equity  may  itself  make 
the  call,  if  the  interests  of  the  creditors  re- 
quire it  The  court  will  do  what  it  is  the  duty 
of  the  company  to  do.  .  .  .  But  under  such 
circumstances,  before  there  is  any  obligation 
upon  the  stockholder  to  pay  without  an  assess- 
ment and  call  by  the  company,  there  must  be 
some  order  of  a  court  of  Fcompetent  Jurisdic- 
tion, or,  at  the  yery  least,  some  authorized  de- 
mand upon  him  for  payment;  and  it  is  clear 
the  Statute  of  Limitations  does  not  begin  to  run 
in  bis  favor  until  such  order  or  demand.'  Con- 
stituting, as  unpaid  subscriptions  do,  a  fund  for 
the  payment  of  corporate  debts,  when  a  cred- 
itor has  exhausted  his  legal  remedies  against 
the  corporation  which  faiu  to  make  an  assess- 
ment, he  may,  by  bill  in  equity  or  other  appro- 
priate means,  sublect  such  suMcriptions  to  the 
satisfaction  of  his  Judgment,  and  the  stock- 
holder cannot  then  object  that  no  call  has  been 
made.  As  between  creditor  and  stockholder, 
'  it  would  seem  to  be  singular  if  the  stockhold- 
ers could  protect  themsefyes  from  paying  what 
they  owe  by  setting  op  the  default  of  their  own 
agents.'  Hatch  y.  Dana,  101  U.  S.  905,  214 
rSi5:885,  887].  The  condition  that  a  call  shall 
be  made  is,  under  such  circumstances,  as  Mr. 
Ji/fttiM  Bradley  remarks  in  Be  Olen  Iron  Wbrki, 
20  Fed.  Rep.  674,  681,  « but  a  spider's  web. 
which  the  first  breath  of  the  law  blows  away.^ 
And  as  between  the  stockholder  and  the 
corporation,  it  does  not  lie  in  the  mouth  of 
the  stockholder  to  say,  in  response  to  the  at- 
tempt to  collect  his  subscription,  for  the  pay- 
ment of  creditors,  that  the  claim  is  baned  be- 
cause the  company  did  not  discharge  its  cor- 
porate duty  in  respect  to  its  creditors  earlier. 
M<ntfan  County  y,  Atten,  108  U.  S.  498  [26:498]. 
These  considerations  dispose  of  the  alleged  er- 
ror in  not  sustaining  the  defense  of  the  statu- 
tory bar." 

We  regard  these  rulings  in  Eawkin$Y.  Glenn 
as  disposing  of  the  points  uiged  by  the  defend- 
ant as  to  the  Statutes  of  Limitation  of  Missouri, 
and  as  to  the  want  of  Jurisdiction  in  the  Ohan- 
eeiT  Oourt  of  the  City  of  Richmond  to  make  the 
calf.  '^  O 

Under  the  Statute  of  Ifissouri  applicable  to 
the  present  case,  if  an  action  was  commenced 
within  the  statutory  limitation  of  time,  and  the 
pUdntiif  suffered  a  nonsuit,  he  was  allowed  to 
commence  a  new  action  within  one  year  after 
the  nonsuit  was  suffered.  The  shortest  period 
of  limitation  insisted  on  In  the  present  case, 
under  the  Statute  of  Missouri,  is  fiye  years. 
The  fliit  ddl  was  made  by  the  decree  of  De- 
cember 14, 1880.  The  first  suit  was  brought 
In  1884.  The  plaintiff  suffered  a  nonsuit  on 
the  15th  of  July.  1885.  He  brought  Jbe  pres- 
ent suit  on  the  12th  of  July,  1886.  The  SUt^ 
ute  of  Missouii,  so  far  as  it  applies  to  the  pres- 
ent case,  was  therefore  oomplied  with. 

The  point  is  taken  by  the  defendant  that,  tra- 
der the  Statute  of '^rfinia,  the  balance  remaln- 
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ing  unpaid  on  subscriptions  to  the  stock  was 
payable  as  called  for  or  required  by  the  presi- 
dent and  directors  of  the  Company;  that  it  ap- 
pears by  the  amended  petition  that  the  contract 
between  the  Company  and  the  subscribers  was, 
that  the  $80  per  share  was  payable  '*  only  in 
such  amounts  and  at  such  times  as  the  same 
might  be  required  to  be  paid  by  said  Company, 
through  its  president  and  board  of  directors;" 
and  that  it  is  not  ayerred  in  the  amended  peti- 
tion that  either  the  president  or  any  of  the  di- 
rectors was  a  party  to  the  suit  in  tlie  Chancery 
Court  of  the  City  of  Richmond. 

But  the  president  and  directors  stand  for  the 
conx>ration,  and  it  is  alleged  in  the  amended 
petition  that  the  corporation  was  a  party  to  the 
amended  bill,  and  that  it  was  duly  seryed  with 

Erocess  in  the  cause,  in  accordance  with  the 
tws  and  practice  of  the  State  of  Virginia.  The 
corporation  sufficiently  represented  the  preei-  £5481 
dent  and  directors  in  their  official  capacity,  in 
which  alone  they  were  to  act  in  making  a  call, 
and  it  also,  as  held  in  Hawkine  y.  Qlenn,  suffi- 
ciently represented  the  defendant. 

The  rights  of  Uie  parties  in  the  present  case 
must  be  adjudicated  according  to  the  require- 
ments of  the  statutes  and -jurisprudence  oi  Yir* 
ginia,  which  State  created  the  corporation,  and 
in  reference  to  whose  laws  the  contracts  of  the 
subscribers  to  stock  were  made.  The  leg- 
islation of  Missouri,  which  is  inyoked  to  the 
effect  that,  for  the  ourposes  of  the  Statute  of 
Limitations  of  that  state,  the  liability  of  a  stock- 
holder in  a  corporation  to  a  creditor  becomes 
fixed  by  the  insolyency  and  dissolution  of  the 
corporation,  and  then  becomes  a  primary  and 
unconditional  obligation,  and  the  Statute  com- 
mences to  run  at  once,  can  haye  no  application 
to  the  present  case.  Nor  can  the  adjudication 
of  a  court  of  Virginia,  in  a  suit  properly 
brought,  and  where  it  had  Jurisdiction  as  u> 
subject  matter  and  parties,  be  reyiewed  or  im- 
peached in  a  collateral  suit  like  the  present,  ex- 
cept for  actual  fraud. 

The  further  point  is  urged  by  the  defendant, 
in  regard  to  the  decree  ox  March  26, 1886,  and 
the  cidl  for  50  per  cent  made  thereby,  that  the 
Circuit  Court  of  the  County  of  Henrico  was 
without  Jurisdiction  to  make  a  yalid  decree, 
and  that  such  call  or  assessment  was  yoid.  The 
yiew  urged  is  that  the  decree  of  December  14, 
1880,  was  a  final  decree,  without  any  reserya- 
tion  of  any  right  to  ask  for  a  further  call  or 
assessment;  and  that  the  transfer  of  the  cause 
to  the  Circuit  Court  of  Henrico  County  was 
unauthorized.  But  we  see  nothing  in  the  terms 
of  the  decree  of  December  14, 1880,  to  exclude 
the  auUiority  of  the  same  court,  or  of  any  court 
to  which  the  cause  should  be  properly  trans- 
ferred, to  make  the  further  assessment  of  i50 
per  share;  and  the  aUegation  in  the  amended 
petition  as  to  the  transfer  of  the  suit  is  that 
the  Circuit  Court  of  the  County  of  Henrico  was 
"a  court  of  competent  Jurisdiction."  This 
means  that  it  was  a  oourt  of  competent  luris- 
diction  to  accept  the  transfer  and  to  take  Juris- 
diction of  the  suit. 

In  the  case  against  the  Tau8sigs,Charles  Taus- 
sig died  after  the  writ  of  error  was  taken,  and 
tM  suit  was  ordered  by  this  court  to  i^oceed  lM0J 
against  John  J.  Taussig  and  George  W. 
Taussig,  executors  of  Charles  Taussig,  ds- 
oeased,  snd  Morris  Taussig,  as  defendants  ia 
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againU  eorporaiion^-powen  qf  eorporation-^ 
StatuU  €f  lAWiitatiom  a$  to  9tockjiolder---cor' 
parate  dtUy^M%990uri  law^partift  to  $uit-^ 
lex  \od.—colUUiral  tuit—tauH  trantferred, 

1.  When  the  record  etates  that,  after  Judflrment 
waa  rendered,  the  oourt  allowed  the  writ  of  error 
and  the  citation  was  signed  and  the  bond  waa  ap- 
proved«  the  date  on  those  papers  being  prior  to 
the  renderinir  of  the  judgment  must  be  attrib- 
uted to  olerioal  error. 

IL  A  stockholder  is  bound  bj  a  decree  airainst  the 
corporation,  such  as  making  an  asMesments  in  en- 
forcement of  a  corporate  duty,  although  not  a 
partj  as  an  IndiTidual,  but  onlj  through  lepre- 
■eotation  tj  the  company. 

lb  Although  a  corporation  has  ceased  the  prosecu- 
tioa  of  the  objects  for  which  it  was  organized,  its 
corporate  powers  remain  unimpaired  for  the  col- 
lection of  debta.  the  enforcement  of  UabiUties 
and  the  payment  of  its  creditors. 

i.  Upon  the  insolTenoy  of  a  company,  the  obliga- 
tion of  the  stockholder  to  pay  enough  of  the 
amount  unpaid  on  his  stock  to  pay  its  debts  does 
not  become  complete  untQ  a  call  or  demand  for 
payment,  and  the  Statute  of  Limitations  does  not 
l>egin  to  run  In  his  favor  until  such  call  or  de- 
mand. 

iw  The  stockholder  cannot  set  op  against  an  at- 
tempt to  collect  bis  subscription  for  the  payment 
of  creditors,  that  the  claim  is  barred  because  the 
company  did  not  discharge  its  corporate  duty  in 
respect  to  Its  creditors  earlier. 

t.  In  Missouri,  If  an  action  is  commenced  within 
the  statutory  limitation  of  time,  and  the  plalntiir 
suffers  a  nonsuit,  be  may  commence  a  new  action 
within  one  year  after  the  nonsuit 

T.  Where  the  contract  of  the  subscribers  was  that 
fhealoek  was  payable  as  required  1^  the  presi- 
deot  and  dtreotois,  the  corporation  represents 
them,  and  it  is  suffldent  if  it  is  a  party  to  the  suit 
to  enforce  payment. 

%.  The  rights  of  the  parties  must  be  adjudicated 
according  to  the  statutes  and  jurisprudence  of 
the  State  which  created  the  corporation,  and  in 
reference  to  whose  laws  the  contracts  of  the  sub- 
scribers to  stock  were  made. 

t.  The  adjudication  of  a  court  of  such  State  In  a 
suit  properly  brought,  and  where  it  bad  jurisdic- 
tion as  to  subject  matter  and  parties,  cannot  be 
reviewed  or  impeached  in  a  collateral  suit,  except 
for  actual  fraud. 


Ml  Where  the  suit,  in  which  a  oaU  waa  mada  on 
tiie  stock,  was  transferred  to  another  oomt  of 
competent  jurisdiction,  such  latter  court  may 
make  a  further  calL 

[Nos.  806.  807.] 

Argued ApriliS,  1890.    Decided  Maig  19, 1890, 

IK  BRROR  to  the  Circuit  €k)urt  of  the 
United  States  for  the  Eastern  District  of 
Missouri  to  review  Judgments  for  the  defend- 
ant in  actions  to  recover  calls  on  shares  of 
stock  to  pay  debts  of  the  National  Express  and 
Tranapottation  Ck>mpany.    Retersed. 

A,  motion  was  also  made  to  dismiss  the  ilitt 
of  the  above-entitled  causea.    Motion  denied. 

The  facta  are  stated  in  the  opinion. 

Mettn.  Oharlei  MarthaU  and  John  Howw 
for  plaintiff  in  error: 

The  causes  of  demurrer  have  been  uniformly 
decided  in  favor  of  the  plaintiff  in  error. 

QUnn  T.  WiUiame,  60  Md.  98;  Olenh  v.  Sem- 
pU,  80  Ala.  150;  Vanderwerken  t.  Qlenn,  18 
Va.  L.  J.  01;  Lewies.  QUnn,  84  Ya.  047;  Hem- 

!%•  V.  8. 


lUeton  V.  OUnn,  18  Ya.  L.  J.  242;  Rawkine  v. 
Olenn,  181  U.  8.  819  (83: 184). 

No  Statute  of  Limitations  began  to  run  untO 
a  Judicial  csM  was  made. 

Chemung  Canal  Bank  ▼.  Lowery,  08  U.  8. 73 
(23:806). 

Mc98r$,  Enoch  Toiten,  Mason  G.  Smith 
and  Ooo.  W.  Tmnmaig,  for  defendant  in 
error: 

In  Missouri,  the  defense  of  the  Statute  of 
Limitations  may  be  made  by  demurrer,  when 
the  petition  upon  its  face  ahows  that  the  time 
has  elapsed. 

State  V.  Bird,  22  Mo.  470;  Boyce  v.  OhHety, 
47  Mo.  70;  Henoch  v.  Chancy,  61  Mo.  120;  State 
V.  Spencer,  79  Mo.  814. 

The  cause  of  action  was  limited  tofiveyeara. 

Rev.  Stat  Mo.  1870,  chap.  48,  §  8230;  1880^ 
chap.  108.  §  6775. 

The  obltcration  was  payable  on  demand. 

Oo9/ien  dbM,  Tump,  Co.  v.  Hurt  in,  9  Johns. 
217;  Howland  v.  Bdmonde,  24  N.  T.  310;  StiU^ 
weU  V.  Craig,  58  Mo.  24-31;  Upton  v.  Tribil- 
(»cAr.  01  U.S.  45 (23: 203). 

The  canse  of  action  would  accrue,  and  the 
Statute  begin  running  immediately. 

Angell,  Lim.  (6tb  ed.)  03-95;  2  Daniel,  Neg. 
Inst.  1  1215;  MeMuUen  v.  Baferty,  89  N.  X. 
465;  Eavton  v.  McAUister,  1  Mo.  662;  Codman 
V.  Bogere,  10  Pick.  119;  iltuJrM/  App,  (Pa.)  11 
W.  N.  0.  294. 

The  creditor  can  at  once  proceed  against  the 
st  ockh  olders 

Cjilvic  V.  Knox  In$.  Co,  68  U.  8.  22  How, 
880  (16: 849);  Shoddy  v.  Fi%her,  76  Mo.  501, 
502;  Eppright  v.  Nickerson,  78  Mo.  482;  Oarea- 
ehe  V.  Lewie,  11  West  Rep.  006,  03  Mo.  107» 
15  Mo.  App.  565. 

No  making  of  a  call  by  directors  or  by  a 
court  is  necessary  as  between  the  creditors  and 
stockholders. 

Henry  t.  VermilUon  dA.  R.  Co.  n  Ohio, 
187;  Hatch  v.  Dana,  101  U.  S.  205  (25:885); 
Marsh  V.  Burroughe,  1  Woods,  464;  Holmes  v. 
Sherwood,  16  Fed.  Rep.  725;  Crawford  v. 
Bohrer,  60  Md.  600;  Be  Qlen  Iron  Worki,  20 
Fed.  Rep.  674;  Sagory  v.  Duboie,  8  Sandf.  Ch. 
466, 402,  7  N.  Y.  Oh.  L.  ed.  022. 

k  creditor  may  not  at  once  proceed  at  law. 

Olenn  v.  Doriheimer,  28  Fed.  Rep.  606,  24 
Fed.  Rep.  686;  Qlenn  ▼.  PrieH,  28  Fed.  Rep. 

ooa 

In  Missouri,  Uie  liabfli^  of  a  stockholder  to 
accreditor  of  a  corporation  becomes  fixed  by 
the  insolvency  and  the  Statute  commences  to 
run  at  once. 

GareechS  v.  Lewie,  11  West.  Rep.  006,  08 
Mo.  107,  affirming  8.  C,  16  Mo.  App. 
565;  State  Sav.  Aeeo,  v.  KeOogg,  52  Mo.  588; 
Moore  v.  Whiteomb,  48  Mo.  648;  Slee  ▼.  Bloom^ 
10  Johns.  456. 

The  operation  of  the  Statute  could  not  be 
stayed  dorine  the  long  period  between  the  aa- 
aignment  of  1866  and  the  decree  of  1880,  by  the 
mere  neglect  of  the  assignee  to  make  a  cadi  or 
demand. 

Codman  T.  Bogen,  10  Pick.  110;  Baker  ▼. 
Atlae  Bank,  9  Met  198;  Lqforge  v.  Jayne,  0 
Pa.  410;  PiUeburgh  db  C  B.  Co.  v.  Byen,  82  Pa. 
22;  Pitteburgh  d  C.  R  Co.  t.  Qra/iam,  36  Pa. 
77;  Morrison  T.  MuUin,  84  Pa.  12,  17;  Shaekoh 
maxon  Bank  y.  Disston  (Pa.)  20  W.  N.  0.  207; 
P^anklin  Sae.  Bank  v.  Bridges  (Pa.)  6  Oeot 
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f)eariDg  date  March  81, 1881,  and  prayed  for  a 
<3ecree  directing  Braithwaite  to  execute  a  bill 
-of  sale  of  the  Ekslipse  and  to  deliver  it  and  the 

fiapera  of  the  steamboat  to  them,  and  on  his  re- 
usal  that  all  his  interest  in  the  boat  be  trans 
fcrred  to  them,  and  for  costs,  and  such  other 
relief  as  a  court  of  admiralty  is  competent  to 
^ive. 

The  cause  was  heard  upon  the  pleadings  and 
proofs,  and  the  district  court  made  its  findings 
il  fact  and  conclusion  of  law  as  follows: 

"  First  That  the  steamer  Eclipse  at  the  time 
of  the  commencement  of  this  action  was  within 
the  Third  Judicial  District  of  Dakota  Territory. 

"  Second.  That  on  February  4th,  1880,  the 
•claimant,  William  Braitbwaite,  and  libellants, 
with  the  exception  of  Joseph  McC.  Biggert, 
made  and  entered  into  an  agreement  in  writing 
«s  set  forth  in  the  fourth  dl^gation  in^' claim- 
ant's answer. 

"  Third.  That  subsequent  to  the  execution  of 
that  agreement  by  the  claimant  a  further  clause 
was  added  substituting  the  name  of  Joseph 
McC.  Biggert  for  that  of  John  D.  Biggert, 
which  was  signed  by  all  parties  to  the  agree- 
mcDt  except  the  claimant 

"Fourth.  That  subsequent  to  the  execution 
of 'the  agreement  the  parties  paid  tii  eight 
thousand  and  fifty  dollars  and  no  more,  in 
amounts  as  follows: 

Capt  W.  Braithwait« $2,500 

John  D.  Biggert 2,500 

Robinson,  Kea&Co. 2,500 

Cadman  &  Co 100 

Kay,  McKnight  &  Co 450 

"  Fifth.  That  in  pursuance  of  that  ame- 
ment  the  claimant  went  from  Pittsburch,  Pa., 
to  Bismarck,  D.  T.,  in  February,  188^,  to  be 
present  when  the  said  steamer  £clipse  should 
be  offered  for  sale  by  the  IT.  8.  marshal,  and 
on  the  18th  day  of  February,  1880,  the  United 
loos  J  Blates  marshal  sold  said  steamer  at  public  auc- 
tion at  the  Port  of  Bismarck,  and  claimant  bid 
her  in  under  and  in  pursuance  of  the  agree- 
ment between  him  and  libellants  for  the  sum  of 
eight  thousand  five  hundred  and  twenty-flye 
<iollar8. 

"Sixth.  That  claimant  used  in  purchasing 
aaid  steamer  all  of  the  money  paid  in  t>y  the 
parties  to  said  agreement,  yix.,  eight  thousand 
and  fifty  dollars,  and  raised  the  halance  of  the 
purchase  price,  yiz.,  four  hundred  andseyenty- 
fiye  dollars,  on  the  credit  of  the  said  steamer, 
which  was  afterwards  paid  out  of  her  eamintrs. 

"Seyenth.  That  the  claimant,  Wm.  Braitb- 
waite, and  John  D.  Biggert,  negotiated  the 
purchase,  and  the  marshiu  made  the  bill  of  sale 
to  the  claimant  and  John  D.  Biggert,  as  trus- 
tees 

"Eighth.  That  the  claimant,  William  Braith- 
waiie,  took  possession  of  said  steamer  Eclipse, 
as  master,  under  and  in  pursuance  of  the  said 
written  agreement  between  him  and  libellants, 
and  so  continued  in  possession  as  master  un- 
<)er  said  written  agreement  until  he  was  ra- 
moyed  by  the  United  States  marshal,  hj  yirtue 
of  the  writ  issued  in  this  case. 

"Ninth.  That  immediately  after  the  United 
States  marshal  took  possession  of  the  said 
steamer  he  remored  the  claimant  and  deliyered 
the  possession  of  the  same  to  intenrenon,  wiUi- 
OQt  any  order  to  do  to  from  this  conrt 


"Tenth.  That  said  steamer  was  run  by  claim- 
ant during  the  navigation  season  of  1880  undet 
said  written  agreement  and  eam^  eight  thou- 
sand dollars,  which  went  into  the  hands  of  the 
financial  agent  under  said  agreement,  and  the 
same  has  not  been  apportioned  or  difitribute<l. 

"Eleventh.  That  on  February  2d,  1881,  libd- 
lants  and  claimant  signed  'Exhibit  A'  of  the 
intervention  and  petition  of  Joseph  Leighton 
and  Walter  B.  Jordan.  At  that  time  said 
steamer  was  lying  in  the  Missouri  River,  a 
liule  below  Fort  Benton. 

"Twelfth.  That  the  committee  named  in 
said  exhibit  made  a  conditional  agreement  with 
Charles  Batchelor,  agent  for  Joseph  Leighton, 
to  sell  said  steamer  for  eleven  thousand  five 
hundred  dollars,  if  she  should  not  be  damaged 
to  exceed  five  hundred  dollars. 

"Thirteenth.  That  on  April  1st,  1881,  a  bill  £«03] 
of  sale  was  made  for  said  steamer  by  lit^ellants, 
transferring  her  to  intervenors,  but  was  not 
delivered,  and  the  intervenors  had  not  paid  any 
money  thereon,  and  the  claimant  never  signed 
said  bill  of  sale,  but  refused  to  sign  the  same, 
and  notified  intervenors  and  the  committee 
that  his  interest  in  said  steamer  was  not  for 
sale,  before  any  part  of  the  purchase  money 
had  been  paid  by  the  intervenors,  amounting 
to  $2,500,  before  the  commencement  of  th& 
action, — was  paid  after  tbev  were  notified  that 
the  claimant  would  not  sell  his  interest  in  said 
steamer. 

"Fourteenth.  That  the  intervenors  are  not 
the  sole  owners  of  the  said  steamer,  but  the 
claimant,  William  Braitbwaite,  was  at  the  time 
of  the  commencement  of  this  action  the  owner 
of  one-half  interest  therein,  and  part  owner 
under  and  by  virtue  of  the  written  agreement 
made  with  libellants. 

"Fifteenth.  That  at  the  time  of  the  com- 
mencement of  this  action  libellants  were  not  the 
owners  of  a  majority  interest  in  said  steamer. 

"Sixteenth.  That  there  was  due  to  the  claim- 
ant, under  the  written  agreement  with  the 
lit)ellants,  the  sum  of  eight  nundred  dollars  for 
wages  at  the  time  of  the  commencement  ot  this 
action,  and  that  no  money  whatever  has  been 
paid  or  tendered  to  him  by  any  of  the  parties 
to  this  action. 

"As  a  conclusion  of  law  I  find — 

"1st.  That  the  claimant  Wdl  Braithwaite, 
is  entitled  to  the  possession  of  the  ateamcr 
Eclipse." 

The  agreement  referred  to  in  theaaoond  find- 
ing is  as  follows: 

"Articles  of  agreement  made  and  concluded 
the  4th  day  of  February,  in  the  year  of  our 
Lord  eighteen  hundred  and  eifj^tj,  between 
W.  Braithwaite  and  John  D.  Biggert  parties 
of  the  first  part,  and  Robinson,  Rea  &  Co., 
Kay,  McEnight  &  Co.  and  Cadman  ft  Co.,  of 
the  City  of  ntubui^.  County  of  Allegheny, 
State  of  PennsylvanU,  parties  of  the  second  f^^^^ 
IMu-t,  witnesseth:  That  whereas  the  steamboat  l*^^< 
£clipse  is  now  hopelessly  involved  in  debt,  and 
the  said  parties  of  the  second  part  being  cred- 
itors of  said  steamboat,  and  the  said  steamboat 
is  about  to  be  forced  to  marshal's  liale,  it  being 
a  well  known  and  recognized  fact  the  owners 
of  said  boat  are  unable  to  meet  the  indebted- 
and  prevent  such  sale,  the  parties  hereto. 


fearing  a  sacrifice,  to  protect  their  several  in- 
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certain  of  Its  offloen,  and  Hoge  and  Kelly  were 
made  defendants  ((XDonnell  having  died).  By 
that  bin  it  was  sought  to  obtain,  in  addition  to 
the  relief  prayed  for  in  the  original  bill,  an  ac- 
ciiYint  uid  establishment  of  the  debts  due  by 
the  Company  and  secured  by  the  deed  of  trust, 
and  an  account  of  the  prop^ty  and  estate  sub- 
ject to  the  terms  of  the  deed,  including  the 
amount  of  capital  stock  yet  remaining  unpaid 
and  uncalled  by  the  Company  and  subject  to 
be  applied  to  the  payment  of  its  debts,  the  re- 
mo?ai  of  the  surviying  trustees,  the  appoint- 
ment of  a  new  trustee  or  trustees  in  their  room, 
an  assessment  or  call  to  be  made  by  the  court 
on  the  uncsJled  and  unpaid  capital  stock  and 
[^361  the  persons  liable  to  pay  the  same,  for  the  pur- 
pose of  providing  means  to  pay  the  debts  of 
the  corporation,  and  other  appropriate  relief. 
The  Company  was  duly  senred  with  process  in 
the  cause,  in  accordance  with  the  laws  and 
practice  of  the  State  of  Virginia,  certain  of  its 
officers  were  summoned,  and  the  survivine 
trustees  appeared  yoluntarUy  to  the  suit  ana 
answered  the  ori^pnal  and  amended  bills,  where- 
by the  court  acquu-ed  full  lurisdiction  to  decree 
as  to  all  the  matters  and  uiings  involved  in  the 
suit. 

Such  proceedings  were  had  in  the  cause  that, 
on  the  14th  of  December,  1880,  the  court  de- 
creed as  follows:  (1)  that  the  deed  of  trust  of 
September  20,  1866,  was  valid  under  the  laws 
of  Virginia  and  bindine  upon  the  corporation; 
(8)  that,  at  the  time  ox  tlie  execution  of  the 
deed,  the  corporation  had  called  for  20  per  cent 
of  the  amount  payable  by  the  subscribers  to  its 
capital  stock,  and  that  80  per  cent  of  that 
amount,  being  $80  dollars  on  each  share,  re- 
mained unpam  and  uncalled  for  at  the  date  of 
the  decree,  and  subject  to  be  applied  to  the 
payment  of  the  debts  of  the  corporation  secured 
Dy  the  deed  of  trust;  (8)  that  the  right  to  re- 
ceive such  80  per  cent  from  the  persons  liable 
to  pay  it,  aa  ana  when  it  should  become  pay- 
able Dy  the  terms  of  the  contract  between  the 
Company  and  the  subscribers  to  the  stock,  was 
vestea  by  the  deed  in  the  trustees  and  their 
survivors,  to  be  applied,  when  so  collected,  to 
the  payment  of  the  debts  secured  by  the  deed; 
(4)  that  the  unpaid  $80  per  share  was,  by  the 
terms  of  the  contract  between  the  Company 
and  the  persons  liable  to  py  the  same,  payable 
only  in  such  amounts  ana  at  such  times  as  tiie 
same  might  be  required  to  be  paid  by  the  Com- 
pany through  its  president  and  board  of  direo- 
tora;  that  no  power  or  authority  to  sue  for  any 
part  thereof  was  vested  in  the  Company  or  in 
the  trustees  under  the  deed,  unless  and  until 
such  call  should  first  be  made  by  the  corpora- 
tion, and  that  the  trustees  acquired  no  power 
to  make  such  call  by  force  of  the  deed  of  trust 
or  otherwise;  (6)  that  there  was  no  property  of 
the  Company  wherewith  to  pay  its  debts,  ex- 
cept the  amount  so  remaining  uncalled  of  its 
capital  stock,  and  it  was  the  duty  of  the  proper 
^^^  officers  of  the  corporation  to  calf  upon  the  per- 
i^^^M  tons  lialde  therefor,  to  pay  a  sufficient  amount 
of  the  unpaid  $80  per  share  to  carry  out  the 
trusts  of  the  deed  and  pay  the  creditors  secured 
thereby,  but  that  the  corporation  and  its  proper 
offlcen  bad  for  many  yean  wrongfully  neglect- 
ed to  make  such  call:  (6)  that  the  unpaid  and 
uncalled  $80  per  share  xemaining  in  tne  hands 
of  the  holders  of  the  capital  stock  constituted 


a  trust  fund  for  the  payment  of  the  creditors  of 
the  Company  under  the  deed  of  trust;  and  that, 
by  reason  of  the  neglect  and  failure  of  the  cor- 
poration to  call  for  the  payment  of  a  sufficient 
amount  thereof  to  satisfy  its  debts  under  the 
deed  of  trust,  and  thereby  enable  the  trustees  to 
sue  for  and  recover  the  amount  so  called,  the 
court  possessed  and  would  exercise  such  power, 
and  would  call  for^somochof  the  said  uncalled 
amount  as  would  be  necessary  to  perform  (be 
trusts  declared  by  the  deed  and  pay  the  debts 
secured  thereby;  (7)  the  surviving  trustees  were 
removed  by  the  decree  and  the  plaiDtiff  was  ap- 
pointed by  it  in  their  stead,  to  execute  the  trusts 
of  the  deed;  (8)  there  were  debts  owing  by  the 
Company,  entitled  to  be  paid  under  the  deed  of 
trust,  amounting  to  $509,892.41,  each  of  which 
debts  was  particularly  ascertained  and  ordered 
by  the  decree  to  be  paid.  The  decree  further 
adjudged  that  it  was  necessary  and  proper  that 
80  per  cent  of  the  par  value  of  each  share  of 
the  stock  should  be  odled  for  and  required:  to 
be  paid  by  the  subscribers  therefor  and  their 
assigns,  for  the  purpose  of  paying  the  debts  of 
the  Company  under  the  provisions  of  the  deed 
of  trust;  and  that  a  call  and  assessment  be  and 
the  same  was  thereby  made  upon  the  stock  and 
stockholdera  of  the  Company,  and  their  assigns, 
of  80  per  cent  of  the  par  value  of  the  stock,  be- 
ing $80  on  each  share  thereof,  the  same,  when 
paid,  to  be  paid  to  and  received  by  the  plaintiff 
as  trustee  under  the  deed,  in  the  steaa  of  the 
original  trustees  therein  named. 

The  plaintiff  accepted  the  appointment,  so 
made,  and  complied  with  its  terms  and  condi- 
tions, and  was  and  is  duly  qualified  to  act  as 
such  substituted  trustee,  and  to  have  the  rights, 
and  perform  the  duties,  conferred  upon  and  re- 
quired of  him  by  the  decree.  By  force  thereof, 
and  of  the  Statute  of  Virginia  in  such  case  made 
and  provided,  he,  upon  accepting  such  ap- 
pointment, and  qualifying  as  such  trustee,  aa 
required  by  the  decree,  became  and  still  is  sub- 
stituted to  an  the  rights,  powen,  duties  and 
responsibilities  of  the  trustees  named  in  the 
deeid  of  trust,  and  became  and  is  lawfully  enti- 
tled to  receive  and  collect  the  assessment  or  call 
of  $80  per  share  on  each  share  of  stock  of  the 
Company,  from  the  persons  liable  to  pay  the 
same.  By  virtue  of  the  premises  the  defendant 
became  indebted  to  him  in  the  sum  of  $1,890, 
being  $80  on  each  of  the  68  shares  of  stock. 
In  the  year  1884,  the  plaintiff  instituted  suit  in 
the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri  against  the  -de- 
fendant to  enforce  such  liabfli^,  and  on  the 
15th  of  July,  1886,  suffared  a  nonsuit  in  the 
case. 

For  a  second  cause  of  action,  the  amended 

Setition  states  that  the  suit  so  instituted  in  the 
hanceiy  Court  of  the  City  of  Richmond  was. 
after  the  14th  of  December,  1880,  transferred 
to  the  Circuit  Court  of  the  County  of  Henrico, 
in  the  State  of  Virginia,  a  court  of  competent 
jurisdiction;  that  such  further  steps  were  taken 
therein  that,  on  the  26th  of  March,  1886,  a 
further  decree  was  entered  in  the  cause,  ad- 
judging that,  for  the  payment  of  a  large  balance 
of  the  indebtedness  of  the  Company,  so  estab- 
lished, it  was  necessary  and  proper  to  make  a 
call  for  the  residue  of  60  per  cent  remaining 
uncalled  for  and  unpaid  on  the  capital  stock  of 
the  Company,  and  oordering  and  decreeing  that 
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f)eariDg  date  March  81, 1881,  and  prayed  for  a 
<3ecree  directing  Braithwaite  to  execute  a  bill 
-of  sale  of  the  Eclipse  and  to  deliver  it  and  the 
papers  of  the  steamboat  to  them,  and  on  his  re- 
fusal that  all  his  interest  in  the  boat  be  trans 
fcrred  to  them,  and  for  costs,  and  such  other 
relief  as  a  court  of  admiralty  is  competent  to 
^ive. 

The  cause  was  heard  upon  the  pleadings  and 
proofs,  and  the  district  court  made  its  findings 
of  fact  and  conclusion  of  law  as  follows: 

"First  That  thesteamer  Eclipse  at  the  time 
•of  the  commencement  of  this  action  was  within 
the  Third  Judicial  District  of  Dakota  Territory. 

"  Second.  That  on  February  4th,  1880,  the 
•claimant,  William  Braitbwaite,  and  libellants, 
with  the  exception  of  Joseph  McO.  Big^rt, 
made  and  entered  into  an  agreement  in  writmg 
as  set  forth  in  the  fourth  allegation  in^' claim- 
ant's answer. 

"  Third.  That  subeequent  to  the  execution  of 
that  agreement  by  the  daimnnt  a  further  clause 
was  added  substituting  the  name  of  Joseph 
McC.  Biggert  for  that  of  John  D.  Biggert, 
which  was  signed  by  all  parties  to  the  agree- 
meDt  except  the  clniinant 

"  Fourth.  That  suUbequcnt  to  the  execution 
of'tbe  agreement  the  parties  paid  in  eight 
thousand  and  fifty  dollan  and  no  more,  in 
amounts  as  follows: 

Cnpt.  W.  Braithwaita $2,500 

John  D.  Biggert 2,500 

Robinson.  Hea&Ck> 2,500 

Cadman  &  Co 100 

Kay,  McKnight  &  Co 450 

"  Fifth.  That  in  pursuance  of  that  ame- 
ment  the  claimant  went  from  Pittsburgh,  Pa., 
to  Bismarck,  D.  T.,  in  February,  18W,  to  be 
present  when  the  said  steamer  £clipse  should 
be  offered  for  sale  by  the  U.  8.  marshal,  and 
on  the  18th  day  of  February,  1880,  the  United 
States  marshal  sold  said  steamer  at  public  auc- 
tion at  the  Port  of  Bismarck,  and  claimant  bid 
her  in  under  and  in  pursuance  of  the  agree- 
ment between  him  and  libellants  for  the  sum  of 
eight  thousand  fiye  hundred  and  twenty-flye 
<iollars. 

"Sixth.  That  daimant  used  in  purchasing 
«aid  steamer  all  of  the  money  paid  in  by  the 
parties  to  said  agreement,  yix.,  eight  thousand 
and  fifty  dollars,  and  raised  the  balance  of  the 

Surchase  price,  yiz.,  four  hundred  andseyenty- 
ye  dolhirs,  on  the  credit  of  the  said  steamer, 
which  was  afterwards  paid  out  of  her  eamintrs. 

"Seyenth.  That  the  claimant,  Wm.  Braitb- 
waite, and  John  D.  Biggert,  negotinted  the 
purchase,  and  the  marshal  made  the  bill  of  sale 
to  the  claimant  and  John  D.  Biggert,  as  trus- 
tees 

"Eighth.  That  the  claimant,  Wiliiam  Braitb- 
waite, took  possession  of  said  steamer  Eclipse, 
as  master,  under  and  in  pursuance  of  the  said 
written  agreement  between  him  and  libellants, 
and  so  continued  in  possession  as  master  un- 
<)er  said  written  agreement  until  he  was  ra- 
moyed  by  the  Unitra  States  marshal,  by  Tlrtue 
of  the  writ  issued  in  this  case. 

"Ninth.  That  immediately  after  the  United 
States  marshal  took  possession  of  the  said 
steamer  he  remored  the  claimant  and  deliyered 
the  possession  of  the  same  to  intenrenori,  with- 
«at  any  order  to  do  to  from  this  court 
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"Tenth.  That  said  steamer  was  run  by  daim- 
nnt during  the  navigation  season  of  18Ci0  undet 
said  written  agreement  and  eam^  eight  thou- 
sand dollars,  which  went  into  the  hands  of  the 
financial  agent  under  said  agreement,  and  the 
same  has  not  been  apportioned  or  di<itributc<l. 

"Eleventh.  That  on  February  2d.  1881,  libel- 
lants and  claimant  signed  'Exhibit  A'  of  the 
intenrention  and  petition  of  Joseph  Leighton 
and  Walter  B.  Jordan.  Ai  that  time  said 
steamer  was  lying  in  the  Missouri  Riyer,  a 
liule  below  Fort  Benton. 

"Twelfth.  That  the  committee  named  in 
said  exhibit  made  a  conditional  agreement  with 
Charles  Batchelor,  agent  for  Joseph  Leighton, 
to  sell  said  steamer  for  eleven  thousand  fiye 
hundred  dollars,  if  she  should  not  be  damaged 
to  exceed  fiye  hundred  dollars. 

"Thirteenth.  That  on  April  1st,  1881,  a  bill 
of  sale  was  made  for  said  steamer  by  libellants, 
transferring  her  to  intervenors,  but  was  not 
delivered,  and  the  intervenors  had  not  paid  any 
money  thereon,  and  the  claimant  never  signeil 
said  bill  of  sale,  but  refused  to  sign  the  same, 
and  notified  intervenors  and  the  committee 
that  his  interest  in  said  steamer  was  not  for 
sale,  before  any  part  of  the  purchase  money 
had  been  paid  by  the  intervenors,  amounting 
to  $2,500,  before  the  commencement  of  Ui& 
action, — was  paid  after  tbev  were  notified  that 
the  claimant  would  not  self  his  interest  in  said 
steamer. 

"Fourteenth.  That  the  intervenors  are  not 
the  sole  owners  of  the  said  steamer,  but  the 
claimant,  William  Braitbwaite,  was  at  the  time 
of  the  commencement  of  this  action  the  owner 
of  one-half  interest  therein,  and  part  owner 
under  and  by  virtue  of  the  written  agreement 
made  with  libellants. 

"Fifteenth.  That  at  the  time  of  the  com- 
mencement of  this  action  libellants  were  not  the 
owners  of  a  majority  interest  in  said  steamer. 

"Sixteenth.  That  there  was  due  to  the  claim- 
ant, under  the  written  agreement  with  the 
lit)ellants,  the  sum  of  eight  nundred  dollars  for 
wages  at  the  time  of  the  commencement  ot  this 
action,  and  that  no  money  whatever  has  been 
paid  or  tendered  to  him  by  any  of  the  parties 
to  this  action. 

"As  a  conclusion  of  law  I  find — 

"1st.  That  the  claimant,  Wdl  Braitbwaite, 
is  entitled  to  the  possession  of  the  aleamcr 
Eclipse." 

The  agreement  referred  to  in  the  aaoond  find- 
ing is  as  follows: 

"Articles  of  agreement  made  and  concluded 
the  4th  day  of  February,  in  the  year  of  our 
Lord  eighteen  hundred  and  eighty,  between 
W.  Braitbwaite  and  John  D.  Biggert.  partiet 
of  the  first  part,  and  Robinson,  Rea  &  Co., 
Kay,  McEnight  &  Co.  and  Cadman  A  Go.,  of 
the  City  of  ^tUburgh,  Coun^  of  All<  ' 
State  of  Pennsylvania,  parties  of  Uie 

girt,  witnesseth:   That  whereas  the  •!< 
clipse  is  now  hopelessly  involved  in  ~ 
the  said  parties  of  the  second  part  ~ 
iters  of  said  steamboat,  and  the  saidi 
is  about  to  be  forced  to  marshal's 
a  well  known  and  recognized  faflt  i 
of  said  boat  are  unable  to  meet  *^ 
and  prevent  such  sale,  the 
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wntia]  to  the  oollectioD  of  debts,  the  enforce- 
neot  of  liabilities  and  the  application  of  assets 
Co  the  paymeot  of  creditors/' 

The  facts  set  forth  in  the  amended  petition 
in  the  present  case  appeared  hi  the  case  of 
Hawkins  y.  Glenn,  That  was  a  suit  at  law, 
brought  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  North  Caro- 
lina, to  recover  the  amount  of  the  assessment 
or  dUl  of  80  per  cent»  made  bj  the  decree  of 
the  Chancery  Court  of  the  City  of  Richmond, 
on  December  14, 1880.  The  Statute  of  Limita- 
tions of  North  Carolina,  of  three  years,  was 
pleaded  as  a  defense.  The  suit  hayins  been 
brought  within  three  years  from  December  14, 
18^,  it  was  contended  in  this  court,  for  the 
<lefendant,  that  the  cause  of  action  did  not  ac- 
crue within  three  years  before  the  suit  was 
brought;  that  the  case  was  essentially  unlike 
that  of  a  call  made  by  the  authorities  of  a  cor- 
poration which  was  still  doing  business;  that, 
during  the  whole  of  the  three  years,  the  pro* 
▼iidon  in  the  subscription,  as  affected  by  the 
Statute  of  Virginia,  which  submitted  the  sub- 
acriber  to  Uie  discretion  of  the  president  and 
directors,  as  to  the  time  at  which  calls  might 
be  made,  had  become  null;  and  that,  inasmuch 
as.  after  the  corporation  stopped  business,  the 
lime  of  making  a  call  was  no  longer  a  matter 
of  discretion,  but  was  aublect  to  tbe  direction 
of  the  law,  the  lapse  of  time  before  bringinfi[ 
the  suit  in  the  Chancery  Court  of  the  City  of 
Richmond  was  to  be  counted  in  reckoning,  un- 
der the  Statute  of  Limitations,  whether  the  suit 
subsequently  broueht  against  the  defendant, 
under  the  oill  made  by  that  court,  had  been 
brought  in  good  time. 

It  was  also  contended  in  that  suit  by  the  de- 
fendant, that  the  decree  of  the  Chancery  Court 
of  the  Ci^  of  Richmond  was  void  as  against 
him,  because  he  was  not  a  party  to  the  suit. 
On  the  latter  point,  this  court  said:  "We  un- 
derstand the  rule  to  be  otherwise,  and  that  the 
stockholder  is  bound  by  a  decree  ofa  court  of 
equity  against  the  corporation  in  enforcement 
of  a  corporate  duty,  slthoueh  not  a  party  as  an 
indiridual,  but  only  throu^  representation  by 
tbe  company.  A  stockholder  is  so  fkr  an  in- 
tegral part  of  tbe  corporation  that,  in  the  yiew 
of  the  law,  he  is  privy  to  the  proceedings  touch- 
ing the  body  of  which  he  is  a  member,^— citing 
Sanifer  y.  UpUm,  91  U.  8.  58, 58  [28:  220, 2211; 
Morgan  County  y.  AOen.  108  U.  8.  498,  509 
(26:  498,  502];  Olenn  y.  WiliianUj  60  Hd.  98, 
116;  BambUton  y.  Glenn,  18  Ya.  L.  J.  242. 

This  court  said  that  it  concurred  in  the  de- 
cision of  the  Court  of  Appeals  of  Virginia,  in 
BambUton  y.  Glenn^  made  as  to  the  Statute  of 
Virginia,  that  "as  the  corporation,  notwith- 
•tanding  it  may  have  ceased  the  prosecution  of 
the  objects  for  which  it  was  organized,  could 
atUl  proceed  in  the  collection  of  debts,  tbe  en- 
forcement of  liabilities  and  the  application  of 
its  assets  to  the  payment  of  its  creditors,  all 
corporate  powers  essential  to  these  ends  re- 
mained unimpaired;"  and  that  it  was  Uie  de- 
cision **of  the  highest  tribunal  of  the  State 
where  the  corporation  dwelt,  in  reference  to 
whose  laws  the  stockholders  contracted,  and  in 
whose  courts  the  creditors  were  obliged  to  seek 
the  remedy  accorded," — citing  Canada  South- 
ern B,  Co.  y.  Gebhard,  109  U.  8. 527  [27: 10201; 
Batday  t.  Talman,  4  £dw.  Oh.  128,  6  N.  Y. 
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Ch.  L.  ed.  821;  Bank^  Tirginia  y.  Adama,  1 
Pars.  £q.  Cas.  584;  Pattereon  y.  Lynde,  112 
I1L196. 

This  court  further  said:  '*We  think  it  can- 
not be  doubted  that  a  decree  against  a  corpora- 
tion in  respect  to  corporate  matters,  such  as  the 
making  of  an  assessment  in  the  discharge  of  a 
duty  resting  on  the  corporation,  necessarily 
binds  its  members,  in  the  absence  of  fraud,  and 
that  this  is  Inyolved  in  the  contract  created  in 
becoming  a  stockholder.  The  decree  of  the 
Richmond  Chancery  Court  determined  the  va- 
lidity of  the  assessment;  and  that  the  lapse  of 
time  between  the  failure  of  the  Company  and 
the  date  of  the  decree  did  not  preclude  relief,  .---. 
by  creating  a  bar  through  Statutes  of  Limita-  ;^^^j 
tion  or  the  application  of  the  doctrine  of  hicbea. 
And  so  it  has  been  held  in  numerous  cases  re- 
ferred to  on  the  argument.  The  court  may 
have  erred  in  its  conclusions,  but  its  decree 
cannot  be  attacked  collaterally;  and,  indeed, 
upon  a  direct  attack,  it  has  already  been  sus- 
tained by  the  Virginia  Court  of  Appeals.  Bam- 
hleton  y.  Glenn,  eupra,  .  .  .  Although  the  oc- 
currence of  the  necessity  of  resorting  to  unpaid 
stock  may  be  said  to  fix  the  liability  of  tbe  sub- 
scriber to  respond,  he  cannot  be  allowed  to  in- 
sist that  the  amount  required  to  discharge  him 
became  instantly  payable,  though  unascer- 
tained, and  though  there  was  no  request,  or  its 
equivalent,  for  payment.  And  here  there  was 
a  deed  of  trust  made  by  the  debtor  corporation 
for  the  benefit  of  its  creditors;  and  it  has  been 
often  ruled  in  Virginia  that  the  lien  of  such  a 
trust  deed  is  not  barred  by  any  period  short  of 
that  sufScient  to  raise  a  presumption  of  pay- 
ment. Smith  y.  Woihington  City,  V,  Jf.  A  G, 
8.  B.  Co.  83  Qratt  617;  Botoie  v.  Poor  School 
Society,  75  Va.  800;  BambUton  y.  Glenn,  18 
Va.  L.  J.  242.  This  deed  was  not  only  upheld 
and  enforced  bv  the  decree  of  December  14, 
1880,  but  also  the  power  of  the  substituted  trus- 
tee to  collect  the  assessment  by  suit  in  his  own 
name  was  declared  by  the  Court  of  Appeals  in 
Virginia,  in  Leune  v.  Glenn,  84  Va.  947.  See 
also  Baltimore  S  0.  B.  Co.  v.  GUnn,  28  Md. 
287.  By  the  deed  the  subscriptions,  so  far  as 
unc»llea  for,  pa£»ed  to  the  trustees,  and  the 
creditors  were  limited  to  the  relief  which  could 
be  afforded  under  it,  while  tbe  stockholders 
could  be  subjected  only  to  ecruallty  of  assess^ 
ment;  and  as  the  trustees  could  not  poUect  ex- 
cept upon  call,  and  had  themselves  no  power 
to  make  one,  rendering  resort  to  the  president 
and  directors  necessary,  or,  failing  their  action, 
then  to  the  coufts,  ft  is  very  clear  that  the 
Statute  of  Limitations  could  not  commence  to 
run  until  after  the  call  was  made." 

This  court  then  cited  the  rule  laid  down  in 
SeovUl  v.  Thayer,  106  U.  8. 148,  155  [26;968J, 
as  applying  to  the  case  before  it,  and  said:  '*In 
that  case  it  was  said  by  Mr.  Justice  Woods, 
speaking  for  Uie  court:   *  There  was  no  obli- 
gation resting  on  the  stockholder  to  pay  at  all 
until  some  authorized  demand  in  behalf  of     rK4A| 
creditors  was  made  for  payment   The  defend-     *•   ^^ 
ant  owed  the  creditors  nothing,  and  he  owed 
the  company  nothing  save  such  unpaid  portion 
of  his  stock  as  might  be  necessary  to-satisfy  the 
claims  of  the  creditors.    Upon  tne  bankruptcy 
of  the  company,  his  obligation  was  to  pay  to  the 
assignees,  upon  demand,  sik^  an  amount  upon, 
his  unpaid  stock  as'  would  be  suffident,  with 
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A  Co..  Cad  man  ft  Co.  and  Eay,  McEnight  & 
Co.,  the  creditors,  by  a  written  memorandum 
figned  at  Pittsbnrgh,  appointed  Rea,  Biggert 
and  Kbj  a  committee  to  eifect  the  lale  of  the 
steamer,  with  power  to  accept  any  offer  of  not 
less  than  eleven  thousand  fire  hundred  dollars 
cash,  or  the  equivalent  in  approved  paper.  At 
this  time  the  steamer  was  luring  in  the  Missouri 
River,  a  little  below  Fort  Benton;  but  it  ap- 
pears from  the  interveners'  petition,  that  on  or 
about  April  1st  she  had  been  released  from  the 
ice  in  which  she  had  wintered,  and  been 
brought  down  to  Bismarck  by  her  master, 
Braithwaite.  The  court  found  that  the  com- 
mittee made  a  conditional  agreement  with 
Leighton's  agent  to  sell  the  steamer  for  eleven 
thousand  five  hundred  dollars,  if  she  should 
not  be  damaged  to  exceed  five  hundred  dol- 
lars; that  a  bill  of  sale  was  made  by  libel- 
Unts  April  1,  1881,  transferring  the  boat 
to  the  interveners,  but  it  was  not  delivered 
or  any  money  paid  thereon;  that  Braithwaite 
refused  to  sign  it  and  notified  the  interveners 
and  the  committee  that  his  interest  was  not  for 
sale,  after  which  the  interveners  paid  the  sum 
of  two  thousand  flvQ  hundred  dollars;  that 
Braithwaite  was  the  owner  of  one-half  interest 
in  the  steamer  when  the  action  was  commenced; 
and  tliat  eight  hundred  dollars  was  due  to  Mm 
for  waees  under  the  written  agreement  with 
the  libellants,  no  part  of  which  nad  been  paid 
or  tendered  to  him  by  any  of  the  parties. 

The  memorandum  of  February  dd  was  ob- 
viously entered  into  in  view  of  the  situation  of 
the  Eclipse  as  she  lay  locked  up  in  the  ice  just 
below  Fort  Benton,  and  not  as  she  was  when 
safe  in  the  Pert  of  Bismarck,  and  the  authority 
vested  in  the  committee  to  effect  a  sale  was 
limited  to  the  acceptance  of  an  offer  of  not  less 
than  a  certain  amount  in  cash  or  its  equiva- 
lent A  contract  for  a  sale  conditioned  en  hew 
much  the  vessel  might  turn  out  to  have  been 
damaged  by  her  environment  and  extrication 
Uierefrom  was  not  within  the  power  conferred, 
which  contemplated  only  a  sale  for  a  sum  cer- 
tain at  the  risk  of  the  buyer,  and  did  net  em* 
brace  an  executory  contract  dependent  on  a 
contingency.  Wt  are  of  opinion,  upon  the 
facts  foundf,  that  nothing  bad  been  done  which 
operated  to  devest  the  \en\  title,  and  that  when 
the  libel  was  tiled  that  title  was  in  Braithwaite 
and  Biffgert,  and  the  interest  of  the  interveners 
and  oiBiggerfa  co-Iil)ellant«  was  equitable 
merely.  Brudiwaite  was  the  legal  owner  of 
one  half  and  was  the  master  in  poaaession.  Of 
Uiat  possession  he  could  not  be  deprived  on  the 
ground  set  op  in  the  libel,  that  the  libellants 
were  a  majonty  of  the  owners,  for  such  was 
not  the  fact;  and,  moreover,  he  was  not  only 
part  owner  and  matter,  but  by  the  written 
agreement,  which  was  sdU  suhsfsting,  was  en- 
titled to  such  possession  as  master,  and  there- 
fore not  liable  to  removal  under  section  4850 
of  the  Revised  Statutes,  which  provides  that 
"any  person  or  body  corporate  having  moie 
than  one-half  ownership  of  any  vessel  ahali 
have  the  same  power  to  remove  a  master,  who 
is  also  part  owner  of  such  vessel,  as  such 
majority  owners  have  to  remove  a  matter  not 
an  owner,"  but  that  the  section  aball  not  apply 
"where  there  ia  a  valid  written  agreement  aub- 
itoUng,  bv  virtna  of  which  such  matter  would 
be  entttlaa  to  posteasUm." 
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So  far  as  the  creditors  and  Interveners  were 
concerned,  if  the  former  desired  to  wind  up 
the  trust  or  the  latter  to  enforce  an  alleged  con- 
tract of  sale,  which  is  Indeed  what  is  asked  by 
this  intervention,  they  should  have  resorted  to 
a  different  tribunal.  While  the  oomrt  of  ad- 
miralty exercises  Its  jurisdiction  upon  equi- 
table principles,  it  has  not  the  characteristic 
powers  of  a  court  of  equity.  It  cannot  enter- 
tain a  bill  or  libel  for  specinc  performance,  or 
to  correct  a  mistake  (Andreu>$  v.  Ess^  r.  ^ 
M,  Ins,  Oa,  8  Mason,  6, 16);  or  declare  or  en- 
force a  trust  or  an  equitable  title  (Ward  v. 
Thompson,  88  U.  S.  22  How.  380  h  6:  249]; 
Hill  V.  The  Amelia,  6  Ben.  475;  Kellum  v. 
Emerson,  2  Curt.  79);  or  exercise  jurisdictioD 
in  matters  of  account  merely  {Orant  v.  Poillon, 
01  U.  8.  20  How.  162  [15:  8711;  Minium  v. 
Maynar±  58  U.  S.  17  How.  477  [15:  235];  The 
Ocean  Bern,  6  Ben.  258);  or  decree  the  sale  of  a 
ship  for  an  unpaid  mortgage,  or  declare  her  to 
be  the  property  of  the  mortgagees  and  direct 
I>essession  of  her  to  be  given  to  them.  Bogart 
V.  The  John  Jay,  58  IL  S.  17  How.  899  (15: 
95].  The  jurisdiction  embraces  all  maritime 
contracts,  torts,  injuries  or  offenses,  and  it  de- 
pends, in  cases  of  contract,  upon  the  nature  of 
the  contract,  and  is  limited  to  contracts,  daima 
and  services  purely  maritime,  and  touching 
rights  and  duties  appertaining  to  commerce 
and  navigation.  PeopWs  Ferry  Co,  v.  B*^ers, 
61  U.  8.  20  Hew.  m,  401  [15:  961,  964]. 
There  was  nothing  maritime  about  the  claims 
of  the  interveners,  and  the  intervention  was 
properly  dlsmissea  for  want  of  jurisdiction 
over  the  subject  matter. 

The  opinion  of  the  Supreme  Court  of  Dakota 
by  Church.  J,,  will  be  found  reported  in  80  N. 
W.  Rep.  169,  and  deals  with  the  facts  in  more 
detail  than  we  have  been  at  liberty  to  do. 

We  agree  with  the  results  arrived  at  by  that 
court  and  lis  judgment  is  thertfore  afirmed. 


JOSEPH  ANDERSON  bt  al..  Piffs.  im 

Err., 

«. 

LEVI  CAREINa 

(Sea  &  a  Reporter's  ed.  488-40U 

Jurisdiction  over  state  deeree—Somestead  Law 
^effect  ef  alienation  by  homesteader— void 
contraet^-power  ef  State  to  nullify  federal 
itatutes^-parties,  iphen  In  pari  delicta 

L  Wliere,inasuttinastateoourt,nodeoreeooiild 
pass  against  the  defendants  without  denying  the 
protection  aaserted  by  them  under  the  Horaatead 
Laws,  and  the  Supreme  Court  of  tlie  State  de- 
clared that  this  Invalidity  under  the  Homestead 
Laws  was  aoi  sustainable,  the  case  la  one  in 


Vorm.^AM  to  furUdieUon  In  the  UnUed  Statu 
Supreme  Court,  wfiers  federal  question  arises,  or 
wfiers  are  dfrawnis^q^estlUm  statutes,  trsatif  or  Oon^ 
stUut/km^sm  notes  to  liartln  v.  Hunter,  i:9T;  Mat- 
thews v.  Zane,  f:  664:  WlUlams  v.  Norrls,  6:  STL 

J«iritdkt4ofi  of  UnUed  States  Suprems  Oourito 
deeiarsstaUWwvotaasineonMet  wUhStOtsOon^ 
stUatUm;torevissdeersss<^staU  eomUastoeon- 
steuetionofstaUksws.  Seenoteto  Jackaonv.Lam' 
phhre,7:679;a]soiioto  toCommerolalBank  v.  Buek* 
tngham,  li:Mi 

196  U.  fi. 


Leo9i 


1889L 


RSA  T.  8TBAMBB  "  ECLIPSK. 


600-609 


[5991 


error.  The  dahn  against  the  Tauadgs  Is 
on  100  shares  of  stock,  and  the  amended 
complaint  in  the  suit  a^nst  them  is  like  that 
in  the  suit  against  Liggett.  The  facts  and  the 
principles  oflaw  inToIyed  are  the  same  as  in 
the  case  against  Liggett,  the  only  differences 
being  immaterial  ones,  namely,  that  the  writ 
of  error  in  the  Taussig  case  was  filed  in  the 
circuit  court  <m  the  14th  of  December,  1886, 
and  the  citation  was  dated  and  filed  on  the  14th 
of  December,  1886;  that  the  defendants  state, 
as  grounds  of  demurrer,  only  that  the  causes  of 
action  accrued  more  than  fiye  years  and  more 
than  ten  years  prior  to  the  commencement 
of  the  suit  and  to  the  time  when  the  non- 
suit mentioned  in  the  amended  petition  was 
suffered  by  the  plaintiff;  and,  as  a  further 
ground  of  demurrer,  that  the  assessment  of  80 
per  cent  on  the  stock  of  the  Company,  made  br 
the  Chancery  Court  of  the  City  of  Richmono, 
and  the  subeeouent  assessment  of  60 .per  cent, 
made  by  the  Circuit  Court  of  Henrico  County, 
were  Tmd  and  of  no  force  or  effect  as  against 
the  defendants,  because  those  courts  acquired 
no  jurisdiction  oyer  the  defendants,  or  any  Ju- 
risdiction to  make  any  assessment  which  should 
furnish  any  right  of  action  to  the  plaintiff 
against  the  stockholders  of  the  Company, 

T/ie  judgment  in  each  ea$e  i$  revened,  and 
each  earn  ii  remanded  to  the  Circuit  Court,  uriih 
m  directum  to-  overrule  the  denturrer  to  the 
amended  petition,  and  to  take  eueh  further  pro- 
ceedinge  a*  ehaU  not  he  inconeietent  with  thie 


Mr.  JuiUce  Brewer  dissenta. 


WILLIAM  RSA  bt  al.,  Appti,, 

e. 

THB    STEAMER   "ECLIPSE,"  Williax 
Braithwaitb,  Claimant, 

(Bee  &  OL  nu  .Bolipit,  BeporCer^ed.i8MIMD 


iete  cf  admiralty  Judffment$-~iehenmaeter€f 
iteanwoai  cannot  be  remaeedr—powereqfeourte 
ef  admiralty, 

!•  This  eoort  Is  Jlnilled«  In  rsTtowlnff  Jod^inent^ 
and  decrees  In  admhral^  causes,  to  a  determina- 
tion of  the  questions  of  law  arising  upon  the  rec- 
c(d,and  to  sach  rulings  of  the  court,  excepted  to 
at  the  time,  as  are  presented  by  the  bill  of  ezcep- 
tiona. 

H  Tbeownerofonebalf  the  legal  title  of  a  steam- 
boat, who  is  the  master  In  possession,  and  who  is 
ny  written  agreement  entitled  to  such  possession 
as  master,  is  not  liable  to  remoyal  from  his  posi- 
tion as  master. 

H  Creditors  and  inter? euora.  In  order  to  wind  up 
a  trust  and  enforce  a  contract  of  sale  of  a  Tessel, 
cannot  resort  to  aconrt  of  admiralty. 

4  Aoonrtof  admiralty  has  not  the  cbaracteristio 
powem  of  a  oonrt  of  CQultT  in  snoh  caseu 

[No.  810.] 

Argued  AprUMB,  mo.  Bedded  May  29,  JS90. 

APPEAL  from  a  Judgment  of  the  Supreme 
Court  of  the  Territory  of  Dakota  affirming 
a  Jodflnent  of  the  District  Court  of  that  Terri- 
loiy  diamissing  a  libel  in  admiralty  against  the 
steamboat  EcUpee,  her  tackle,  apparel  and 
furniture,  and  agafaist  all  persons  interrening 
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for  their  interest  therein,  in  a  cause  of  posses- 
sion, civil  and  maritime,  and  ordolng  posses- 
sion of  the  steamboat,  her  tackle,  apparel  and 
furniture,  to  be  deliyered  to  the  claimant^ 
Braithwaite.    Affirmed, 

Statement  by  Mr.  ChirfJueHee  Falter  t 
Robinson,  Rea  A  Co.,  Kay,  McEni^ht  ACo., 
A.  W.  Cadman  A  Co.  and  Joseph  McC.  Big- 
cert  filed  their  libel  hi  admiralty  in  the  District 
Court  ^of  the  Third  Judicial  District  of  the 
Territory  of  Dakota,  April  7, 1881,  against  the 
steamboat  Eclipse,  her  tackle,  apparel  and  fur- 
niture, and  against  all  persons  intenrenlng  for 
their  interest  therein,  in  a  cause  of  possession, 
dvil  and  maritime,  alleging: 

"First.  That  th^  are  the  majority  of  the 
owners  of  the  steamboat  Eclipse,  her  tackle, 
apparel  and  furniture;  and,  being  such  owners, 
on  or  about  the  10th  day  of  March,  1881,  ap- 
pointed <me  William  Braithwaite  master  of  said 
▼essel,  to  navigate  and  sail  her  for  them,  at  the 
wages  agreed  upon  between  him  and  the  said 
owners,  and  the  said  William  Braithwaite  con- 
tinued to  be  such  master  until  the  4th  dar  of 
April,  1881,  when  the  libellants  remoTed  him 
as  master  and  appointed  another  as  master  in 
his  place. 

"  Second.  That  when  the  new  master  so  ap- 
pointed by  libellants  went  on  board  said  vessel 
oy  their  orders,  to  enter  upon  his  duties  as  such 
nmster,  the  said  William  Braithwaite  refused 
to  give  up  the  possession  or  the  papers  of  said 
Tessel  to  the  said  master  or  to  the  libellants,  who 
have  demanded  the  same,  to  the  great  damage 
of  the  libellants." 

Process  was  prayed  against  the  vessel  and 
Braithwaite,  and  was  issued  accordingly,  re- 
turnable on  the  llxBt  Tuesday  of  June  then 
next. 

On  the  16th  of  April,  1881,  Braithwaite  in- 
tervened as  a  claimant  of  the  boat  aa  "  trustee, 
one  of  the  owners,  and  master,"  averring  that 
he  was  "  managing  owner  and  master  of  said 
steamer,  and  is  entiUed  to  the  possession  and 
command  thereof,  and  that  no  other  person  is 
entitled  to  the  possession  or  command  thereof.** 

The  libel  was  amended  by  stating  that  "  the 
said  Robinson,  Rea  A  Ca  own  a  twenty-five- 
hundred-dollar  interest  in  said  steamboat;  the 
said  Eay,  McEnight  A  Co.,  four  hundred  and 
fifty  dollars' interest  In  said  steamboat;  the  said 
Joseph  McC.  Biggert,  a  twenty-five-hundred- 
dollar  interest  in  said  steamboat;  the  said  A. 
W.  Cadman  &  Co.,  a  one-hundreddollar  in- 
terest in  said  steamboat;  that  the  only  other 
person  having  an  interest  in  said  steamboat  is 
Wm.  Braithwaite,  who  owns  a  twenty-five- 
hundred-dollar  interest  in  said  steamboat." 

Braithwaite  filed  an  answer  and  ezceptiona 
on  the  0th  of  May. 

On  the  4th  of  Jime  the  marshal  returned  that 
he  had  attached  the  boat  under  the  process  on 
the  day  it  was  issued,  and  that  on  the  same  day 
one  Joseph  Leighton  put  in  a  claim  to  the  boat, 
and  with  the  consent  of  the  libellants,  and  upon 
Leighton's  executing  a  stipulation  of  the  value 
of  $12,000,  that  beinff  the  amoimt  amed  upon 
between  him  and  libellants,  he  haa  delivered 
the  boat  to  Leighton.  On  the  26th  of  Mav, 
1881,  Leighton  and  Jordan  filed  their  claim  in 
intervennon,  as  purchasers  under  a  bill  of  sale, 
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Carkins  of  Adams  Cbnnty,  Nebra9ka,  party  of 
U)e  second  part,  witnessetli: 

"That  the  said  parties  of  the  first  part  have 
this  day  sold,  for  and  Id  consideration  of  the  sum 
of  one  hundred  dollars,  to  them  in  hand  paid 
by  the  said  Levi  Carkins,  the  receipt  whereof 
is  hereby  acknowledged,  the  following  real 
estate,  to  wit:  the  south  one  half  of  southeast 
quarter  of  section  ten  (10),  In  town,  eight  (8), 
range  ten  (10)  west  in  Adams  County,  Nebraslu. 

"And  the  parties  of  the  first  part  further 
agree  with  the  party  of  the  second  part  that 
they  will  make  and  execute  to  him  on  or  before 
the  Ist  day  of  Bfay,  1881,  a  good  and  sufSdent 
warranty  deed  of  said  premises,  clear  of  all  in- 
cumbrance, and  for  the  faithful  performance 
of  this  contract  they  hereby  bind  themselves, 
their  heirs,  executors,  administrators  and  as- 
signs. 

'*In  witness  whereof  they  have  hereunto  set 
their  hands  and  seals,  this  l6th  day  of  Decem- 
ber, 1876. 

''(Signed)    Joseph  Anderson. 

"Hannah  M.  Anderson, 

''Parties  of  the  First  Part 
••Leyi  Carkins. 

"Party  of  the  Second  Ptot 

•In  presence  of  L.  P.  Hawley." 

In  October,  1885,  the  defendant  in  error  com- 
menced his  action  in  the  District  Court  of  Adams 
County,  Nebraska,  for  a  specific  performance  of 
Uiis  contract.  The  plaintiffs  in  error  answered, 
pleading  distinctly  that  the  contract  was 
against  public  policy  and  yoid,  for  the  reason 
that  at  the  time  of  its  execution  the  land  be- 
lonired  to  the  general  goyemment;  that  it  was 
made  in  contemplation  of  Joseph  Anderson's 
taking  the  land  aa  a  homestead;  that  on  the 
7th  day  of  March,  1877,  he  cUd  enter  the  land 
as  a  homestead;  and  that  he  continued  to  re- 
side upon  and  cultiyate  it  until  the  Slst  day  of 
March,  1884,  at  which  time  be  made  final  proof 
under  the  Homestead  Law,  and  thus  only  ob- 
tained title.  The  case,  after  trial  in  the  district 
oourt,  passed  to  the  Supreme  Court  of  the  State, 
by  which  a  final  decree  was  entered  for  a 
specific  performance.  To  reverse  such  decree 
this  proceeding  in  error  baa  been  brought. 
Two  questions  are  presented^one  of  Jurisdic- 
tion, the  other  of  error. 

First,  with  respect  to  jurisdiction:  It  will  be 
^beeryed  that  the  contract  is  prima  facie  good. 
The  land  is  described,  the  consideration  stated 
and  its  receipt  acknowledged,  a  sale  aflirmed, 
an  agreement  to  oonyey  recited  and  the  time 
for  the  conyeyanoe  specifically  named.  To  a 
bill  for  the  specific  performance  of  this  con- 
tract the  defendants  answered  that  the  contract 
was  yoid  under  the  Homestead  Laws  of  the 
United  States.  Notwithstanding  this  defense, 
so  expressly  stated,  a  decree  for  specific  per- 
formance was  entered  against  them.  Ooyi- 
ously,  this  could  not  be  so  entered  without 
adjudging  such  defense  insufficient,  and  deny- 
ing to  them  the  protection  claimed  under  the 
Homestead  Laws.  It  is  true  that  Uie  Supreme 
Oourt  of  Nebraska,  io  its  opinion,  relied  prin- 
cipally on  two  sections  of  the  statutes  of  Ne- 
braska: bat  it  also,  and  as  plainly,  ruled  that 
the  defense  that  the  contract  was  against  public 
poli<7  and  Told  was  not  sastainable,  and  that 
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the  Homestead  Laws  carry,  with  them  no  pro- 
tection  against  such  a  contract.  If  under  their 
proyisions  such  a  contract  is  yoid,  then  obyi- 
ously  no  state  statute  can  yitalize  the  contract, 
or  depriyea  party  thereto  of  the  protectioi^ 
afforded  by  the  federal  statutes.  Inasmucb, 
therefore,  as  no  decree  could  pass  against  the 
defendants  without  denying  the  protection  as- 
serted by  them  under  the  Homestead  Laws,  and 
aa  the  Supreme  Court  of  Nebraska  expressl  v^ 
declared  that  this  inyalidity  under  the  Home- 
stead Laws  was  not  sustainable,  it  follows  that 
the  case  is  one  in  which  a  right  was  specitically 
set  up  and  claimed  under  the  Statutes  of  tbe- 
United  States,  and  the  decision  and  judgment 
of  the  state  court  were  against  that  right. 
Hence  the  jurisdiction  of  this  court  cannot  bo- 
doubted.  Murdoch  y.  Memphu,  87  U.  S.  80 
Wall.  690  [22:429].  It  is  immaterial  that  the 
state  court  considered  the  case  to  be  within  the 
provisions  of  certain  state  statutes.  The  grasp 
of  the  federal  statute  must  first  be  released. 
The  construction  and  scope  of  that  are  federal 
questions,  in  respect  to  which  the  party  who> 
claims  under  sucli  statute,  and  whose  claim  is 
denied,  has  a  right  to  inyoke  the  Judgment  of 
this  court. 

Passing  now  to  the  question  of  error:  It  ap- 
pears that  prior  to  the  date  of  the  contracr. 
Carkins  had  been  in  possession  of  the  whole 
quarter-section;  that  he  had  held  it  aa  a  timber 
claim  from  1878  to  the  time  of  the  contract; 
that  he  had  broken  and  cultiyated  forty  acres, 
and  planted  twenty  acres  of  timber;  that  the 
improyements  he  had  thus  made  were  of  the 
yalue  of  one  thousand  dollars;  that  Anderson 
was  unable  to  pay  cash  for  these  ImprovementM, 
and  so  the  arrangement  was  made  by  which 
Carkins  relinquished  his  possession  to  Ander- 
son and  the  latter  was  to  enter  into  possession, 
to  acquire  title  under  the  Homestead  Act,  and 
to  conyey  one  half  the  land  in  payment  for 
these  improyements.  The  consideration  wns 
ample,  and  the  only  question  is  as  to  the 
yalidityof  the  contract  to  conyey.  The  theory 
of  the  Homestead  Law  is  that  the  homestead 
shall  be  for  the  ezclusiye  benefit  of  the  home- 
steader. Section  2290  of  the  Reyised  Statutea 
proyides  that  a  person  applying  for  the  entry 
of  a  homestead  claim  shall  make  aflldayit  that, 
among  other  things,  "such  application  is  made 
for  his  exclusiye  use  and  benefit,  and  that  hia 
entry  is  made  for  the  purpose  of  actual  settle- 
ment and  cultiyation,  and  not  either  directly 
or  indirectly  for  the  uae  or  benefit  of  any  other 
person."  And  section  1^1,  which  prescribee 
the  time  and  manner  of  final  proof,  requiree 
that  the  applicant  make  "affidayit  that  no  part 
of  such  lana  has  been  alienated,  except  as  pro- 
yided  in  section  2288,"  which  section  prondea 
for  alienation  for  "church,  cemetery  or  school 
purpoaes,  or  for  the  right  of  way  of  railroads.*" 

The  Law  contemplates  fiye  years'  continuous 
occupation  by  the  homesteader,  with  no  aliena- 
tion except  for  the  named  purposes.  It  is  true 
that  the  sections  contained  no  expreas  prohibi- 
tion of  alienation,  and  no  forfeiture  in  case  of 
alienation;  yet,  under  them  the  homestead 
right  cannot  be  perfected  in  case  of  alienation, 
or  contract  for  alienation,  without  perjury  by 
the  homesteader.  Section  9804  makes  proyis- 
ion  for  bome^Mding  by  toldibrs  and  oflloer* 
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ierests,  prerent  such  a  sacrifloe  and  form  a 
fund  for  bidding  up  (in)  said  boat,  and  after- 
wards, if  knocked  down  to  tbem,  to  proyide  a 
working  capital  to  manage  and  run  said  steam- 
l»At,  ooTenant  and  agree  as  follows: 

"First  That  each  of  said  parties  shall  con- 
tribute into  a  general  fund  the  respectiye 
amounts  set  opposite  their  names,  viz.: 

Oapl.  W.  Braithwaite $2,500 

John  D.  Biggert 2,500 

Bobioson,  Rea&Ca 2,500 

Oadman  it  CJo. 100 

Kay,  McKnight  &  Co 450 

''Which  8e?eral  amounts  are  to  be  paid  in 
cash  by  the  respecdye  parties  to  said  parties  of 
the  first  part  in  case  said  steamboat  is  pur- 
chased by  them  as  herein  provided,  so  much 
thereof  as  may  be  necessary  to  be  used  for  pay- 
ing such  of  the  bid  as  may  be  necessaiy  to  oe 
paid  in  cash  and  the  remainder  to  be  used  as 
working  capitaL 

"Second.  That  in  addition  to  said  cash  fund 
the  second  parties  are  to  contribute  as  capital 
the  amounts  of  their  respective  claims  against 
said  steamboat,  and  in  case  said  steamboat  is 
bought  by  the  parties  hereto  their  claims  are 
not  to  be  paid  at  once,  but  to  be  receipted  for 
by  them  and  afterwards  .paid  as  hereinafter 
provided  for. 

"Third.  When  said  steamboat  is  put  up  at 
marshal's  sale  the  same  is  to  be  bid  by  said 
parties  of  the  first  part  to  such  an  amount  as  a 
majority  in  interest  of  said  amount,  $10,000, 
may  determine,  and  be  put  in  the  name  of  W. 
[005]  Braithwaite  and  John  U,  Biggert,  as  trustees, 
and  be  held  by  them  thereafter  as  such  trus- 
leea  for  the  following  uses  and  purposes: 
first,  that  the  same  be  managed  and  run  in 
the  interest  of  all  the  parties  hereto,  said  Wil- 
liam Braithwaite  to  act  as  captain  and  John  D. 
Biggert  as  financial  agent;  the  said  Braithwaite 
to  receive  a  salary  of  $150  per  month  and  said 
John  D.  Biggert  to  receive  a  salary,  of  $100  per 
month  during  the  time  she  is  so  run  in  the  in- 
terest of  the  parties  hereto. 

"Fourth.  Out  of  the  earnings  of  said  steam- 
boat the  respective  claims  of  the  said  parties  of 
the  second  part  are  first  to  be  paid,  and,  sec- 
ondly, the  full  amount  of  their  respective  por- 
tions of  said  $10,000  advancement  is  to  be 
paid,  and  when  said  parties  of  the  second  part 
are  fully  paid  then  this  trust  shall  cease  and 
determine,  and  the  said  steamboat  shall  re- 
main wholly  to  the  use  and  benefit  of  the  said 
Wm.  Braithwaite  and  J.  D.  Biggert,  their 
executors,  administrators  and  assigns." 

Exhibit  "A,"  referred  to  In  tbe  eleventh 
finding,  is  as  follows: 

"Pittsburgh,  Penn.,  February  2, 1881. 
"We.  the  undersigned  creditors  and  trustees 
<if  tbe  steamer  Eclipse,  hereby  appoint  William 
Rea,  John  D.  Biggert  and  J.  C.  Eay  our  com- 
mittee to  effect  sale  jof  said  steamer,  granting 
unto  them  or  a  majority  of  them  power  to  ac- 
cept any  offer  which  they  may  receive  for  the 
purchase  of  the  steamer,  it  being  expresslv  un- 
derstood that  they  shall  not  accept  any  offer  of 
less  Uian  eleven  thousand  five  hundr^  dollars 
cash  or  equivalent  in  approved  paper.** 

Thereupon  Judgment  was  rendered  dismiss- 
ing the  lioel,  and  also  the  intervening  petition, 
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with  costs  to  be  taxed  against  thelibellants  and 
interveners,  respective^,  and  ordering  the 
marshal  to  deliver  the  possession  of  the  steam- 
boat Eclipse,  her  tackle,  apparel  and  furniture, 
to  the  claimant,  William  Braithwaite. 

This  Judgment  was  affirmed  by  the  Supreme 
Court  of  the  Territory,  and  the  cause  brought 
to  this  court  by  appeal 

Muari,  C^eo.  W.  Gnthrie  and  W.  Hai- 
lett  Phillips,  for  appellants: 

The  Jurisaiction  of  admiralty  touching  prop- 
erty in  ships  in  possessorv  suits  between  part 
owners  is  well  established.  In  sUch  suits  the 
court  entertains  the  question  of  title. 

Wardr.  Peek,  59  U.  8. 18  How.  267  (15: 888); 
The  Tiltan,  5  Mason,  485;  Henry,  Adm.  88. 

Persons  owning  more  than  one  half  the  ves* 
sel  have  the  same  power  to  remove  a  mastei 
who  is  part  owner,  as  one  who  is  not,  but  not 
where  there  is  a  valid  written  agreement,  sub- 
sisting and  entitling  tbe  master  to  possession. 

Clayton  v.  The  Emory,  4  Fed.  Rep.  842;  Story, 
Partn.  8§  482,  445;  The  New  Draper,  4  C.  Rob. 
Adm.»  287:  Ward  v.  Rvekman,  86  N.  Y.  26;  The 
Taranto,  1  Sprague,  170;  The  Tilton,  5  Mason, 
465. 

Mr,  J.  O.  Bli^low  for  appellee. 

Mr,.  Chitf  Juetiee  Fuller  delivered  the 
opinion  of  the  court: 

Circuit  courts,  in  deciding  causes  of  admiral- 
ty and  maritime  Jurisdiction  on  the  instance 
side  of  the  court,  are  required  to  find  the  facts 
and  the  conclusions  of  law  upon  which  their 
Judgments  and  decrees  are  rendered,  stating 
them  separately;  and  we  are  limited,  in  re- 
viewing such  judgments  and  decrees,  to  a 
determination  of  the  questions  of  law  arising 
upon  the  record,  and  to  such  rulings  of  the 
court,  excepted  to  at  the  time,  as  may  be  pre- 
sented by  a  bill  of  exceptions,  prepared  as  in 
actions  at  law.  18  SUt.  815;  The  Oatelle,  128  U. 
6.  474,  484  [82: 406.  4991.  And  this  Judgment 
of  the  Supreme  Court  of  Dakota  Territory  is 
subject  to  review  in  the  same  manner  and  under 
the  same  regulations.    Rev.  Stat  sec.  702. 

By  the  purchase  of  the  steamer  on  the  18th 
of  February,  1880,  under  the  ^cement  dated 
the  fourth  day  of  that  month,  Braithwaite  and 
Biggert  acquired  the  legal  title  to  be  held  in 
trust  for  the  payment  to  the  "parties  of  the 
second  part,"  Cadman  &  Co.,  Kobinson,  Ren 
A  Co.  and  Kay,  McKnifht  Sc  Co.,  of  their 
claims  as  creditors  and  their  advances  to  assist 
Braithwaite  and  Biggert  to  make  the  purchase. 

When  this  was  accomi>1i8hed,  Braithwaite 
and  Biggert  were  to  remain  equal  owners  of 
the  boat,  freed  from  the  incumbrance.  Joseph 
McC.  Biggert  seems  to  have  been  substituted 
for  John  D.  Biggert,  but  as  our  conclusion  is 
reached  without  regard  to  that  circumstance, 
they  will  be  treated  as  one.  The  agreement 
provided  that  the  steamer  was  to  be  command- 
ed by  Braithwaite,  and  she  was  accordingly 
run  by  him  during  the  navigation  season  of  18^0, 
and  earned  eight  thousand  dollars,  which  went 
into  the  hands  of  Biggert,  who  was  financial 
agent  under  the  agreement,  but  this  money  had 
not  been  apportioned  and  distributed  when  the 
libel  was  filed. 

On  the  2d  of  February,  1881.  Braithwaite 
and  Biggert,  the  trusteea,  a^d  Robinson,  Rea 
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Oarkins  of  Adams  Cbanty,  Nebraska,  party  of 
U)e  secoDd  part,  witnessetli: 

"That  the  said  parties  of  the  first  part  have 
this  day  sold,  for  and  in  consideration  of  the  sum 
of  one  hundred  dollars,  to  them  in  hand  paid 
by  the  said  Levi  Carkins,  the  receipt  whereof 
is  hereby  acknowledged,  the  following  real 
estate,  to  wit:  the  south  one  half  of  southeast 
quarter  of  section  ten  (10),  in  town,  eight  (B), 
range  ten  (10)  west  in  Adams  County,  Nebraska. 

'*And  the  parties  of  the  first  part  further 
agree  with  the  party  of  the  second  part  tliat 
they  will  make  and  execute  to  him  on  or  before 
the  1st  day  of  Bfay,  1881,  a  good  and  sufSdent 
warraDty  deed  of  said  premises,  clear  of  all  in- 
cumbrance, and  for  the  faithful  performance 
of  this  contract  they  hereby  bind  themselves, 
their  heirs,  executors,  administrators  and  as- 
signs. 

**In  witness  whereof  they  have  hereunto  set 
their  hands  and  seals,  this  l6th  day  of  Decem- 
ber, 1876. 

"(Signed)   Joseph  Anderson. 

"Hannah  M.  Anderson, 

"Parties  of  the  First  Pftrt 
••Levi  Carkins. 

"Partv  of  the  Second  Ftft 

*1n  presence  of  L.  P.  riawley.** 

In  October,  1885,  the  defendant  in  error  com- 
mence his  action  in  the  District  Court  of  Adams 
County,  Nebraska,  for  a  specific  performance  of 
this  contract.  The  plaintiffs  in  error  answered, 
pleading  distinctly  that  the  contract  was 
against  public  policy  and  void,  for  the  reason 
that  at  the  time  of  its  execution  the  land  be- 
lonired  to  the  general  government;  that  it  was 
made  in  contemplation  of  Joseph  Anderson's 
taking  the  land  as  a  homestead;  that  on  the 
7th  day  of  March,  1877,  be  cUd  enter  the  land 
as  a  homestead;  and  that  he  continued  to  re- 
side upon  and  cultivate  it  until  the  81st  day  of 
March,  1884,  at  which  time  be  made  final  proof 
under  the  Homestead  Law,  and  thus  only  ob- 
tained title.  The  case,  after  trial  in  the  district 
oourt,  passed  to  the  Supreme  Court  of  the  State, 
by  which  a  final  decree  was  entered  for  a 
specific  performance.  To  reverse  such  decree 
this  proceeding  in  error  has  been  brought. 
Two  questioos  are  presented^one  of  Jurisdic- 
tion, the  other  of  error. 

First,  with  respect  to  Jurisdiction:  It  will  be 
observed  that  the  contract  is  prima  facie  good. 
The  land  is  described,  the  consideration  stated 
and  its  receipt  acknowledged,  a  sale  affirmed, 
an  agreement  to  convey  recited  and  the  time 
for  the  conveyance  specifically  named.  To  a 
bill  for  the  specific  performance  of  this  coo- 
tract  the  defendants  answered  that  the  contract 
was  void  under  the  Homertead  Laws  of  the 
United  States.  Notwithstanding  this  defense, 
so  expressly  stated,  a  decree  for  specific  per- 
formance was  entered  against  them.  Obvi- 
ously, this  could  not  be  so  entered  without 
adjudging  such  defense  insufficient,  and  denv- 
ingtothem  the  protection  claimed  under  the 
Homestead  Laws.  It  is  true  that  the  Supreme 
Court  of  Nebraska,  in  its  oploion.  relied  prin- 
cipally on  two  sections  of  tne  statutes  of  Ne- 
braska; bat  it  also,  and  as  plainly,  ruled  that 
the  defense  that  the  contract  was  aeainst  public 
poli^  and  void  was  not  sustainable,  and  that 
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the  Homestead  Laws  carry,  with  them  no  pro. 
tectioo  against  such  a  contract.  If  under  their 
provisions  such  a  contract  is  void,  then  obvi- 
ouslv  no  state  statute  can  vitalize  the  contract, 
or  deprive  a  party  thereto  of  the  protectioik 
afforded  by  the  federal  statutes.  Inasmuch, 
therefore,  as  no  decree  could  pass  against  the 
defendants  without  denying  the  protection  as- 
serted bv  them  under  the  Homestead  Laws,  and 
as  the  Supreme  Court  of  Nebraska  expresslv 
declared  that  this  invalidity  under  the  Homt^ 
stead  Laws  was  not  sustainable,  it  follows  that 
the  case  is  one  in  which  a  right  was  specitically 
set  up  and  claimed  under  the  Statutes  of  tbe- 
United  States,  and  the  decision  and  Judgment 
of  the  state  court  were  against  tliat  right. 
Hence  the  Jurisdiction  of  this  court  cannot  bo- 
doubted.  Murdoch  v.  Memphis,  87  U.  S.  20 
Wall.  690  [22:429].  It  is  immaterial  that  the 
state  court  considered  the  case  to  be  within  the 
provisions  of  certain  state  statutes.  The  grasp 
of  the  federal  statute  must  first  be  released . 
The  construction  and  scope  of  that  are  federal 

Siiestions,  in  respect  to  which  the  party  who> 
aims  under  such  statute,  and  whose  claim  is 
denied,  has  a  right  to  invoke  the  Judgment  of 
this  court. 

Passing  now  to  the  question  of  error:  It  ap- 
pears that  prior  to  the  date  of  the  contracr, 
Carkins  had  been  in  possession  of  the  whole 
quarter-section;  that  he  had  held  it  as  a  timber 
claim  from  1878  to  the  time  of  the  contract ; 
that  he  had  broken  and  cultivated  forty  acres, 
and  planted  twenty  acres  of  timber;  that  the 
improvements  he  had  thus  made  were  of  the 
value  of  one  thousand  dollars;  that  Anderson 
was  unable  to  pay  cash  for  these  improvementn, 
and  so  the  arrangement  was  made  by  whicli 
Carkins  relinquished  his  possession  to  Ander- 
son and  the  latter  was  to  enter  into  possession, 
to  acquire  title  under  the  Homestead  Act,  and 
to  convey  one  half  the  land  in  payment  for 
these  improvements.  The  consideration  wn^ 
amble,  and  the  only  question  is  as  to  the 
validityof  the  contract  to  convey.  The  theory 
of  the  Homestead  Law  is  that  the  homestead 
shall  be  for  the  exclusive  benefit  of  the  home- 
steader. Section  2290  of  the  Revised  Statutes, 
provides  that  a  person  applying  for  the  entry 
of  a  homestead  claim  shall  make  affidavit  that, 
among  other  things,  "such  application  is  made 
for  his  exclusive  use  and  benefit,  and  that  bia 
entry  is  made  for  the  purpose  of  actual  settle- 
ment and  cultivation,  and  not  either  directly 
or  indirectly  for  the  use  or  benefit  of  any  other 
person."  And  section  2291,  which  prescribe* 
the  time  and  manner  of  final  proof,  require* 
that  the  applicant  make  "affidavit  that  no  pari 
of  such  lana  has  been  alienated,  except  as  pro- 
vided in  section  2288,"  which  section  provide* 
for  alienation  for  "church,  cemetery  or  school 
purposes,  or  for  Uie  right  of  way  of  railroads.**' 

The  Law  oontemplates  five  years*  continuou* 
occupation  by  the  homesteader,  with  no  aliena- 
tion except  for  the  named  purposes.  It  Is  true 
that  the  sections  contained  no  express  prohibi- 
tion of  alienation,  and  no  forfeiture  in  case  of 
alienation;  yet,  under  them  the  homestead 
right  canoot  be  perfected  in  case  of  alienatloc,. 
or  contract  for  alienation,  without  perjury  tqr 
the  homesteader.  Section  2804  makes  pfOftl> 
ion  for  home^Mding  by  toldibrs  and 
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wbldi  arlflit  wm  tpeotfloaUjiel  op  snd  dalmed 
wa&m  tba  itetateiof  th«  United  Statei,  and  tba 
4rr*t*^**  and  judgment  of  tbe  state  oonit  being 
•cellist  ttiAi  flgkiiihla  oourt  hM  jorisdlotlon. 

H  ne  theocT  sad  poUoj  of  tbe  Homestead  Law 
Is  that  the  homestead  shall  be  for  the  ezoinslTe 
benefit  of  the  homesteader;  the  homestead  right 
«umot  be  perfected  in  case  of  alienation,  or 
eontraot  for  alienation,  withoot  pesjury  bj  him. 

H  A  eontraot  hj  one  contemplating  taking  land 
as  a  homestead  and  who  sobseqnentlj  obtains  title 
to  it  as  saoh,  for  thesale  and  oonyeyanoe  of  half 
the  land  to  another  in  oonaideration  of  the  lm> 
pfOTements  pieylouslj  made  on  it  bj  the  latter. 
Is  Told,  and  speoiHo  performance  of  it  will  not 
be  decreed. 

^  A  court  of  eqnitfwlll  not  enf Otoe  the  perform- 
ance of  a  contract  which  contemplates  per jurj 
bj  the  homesteader  and  is  designed  to  thwart 
the  poUoj  of  the  goremment  in  the  Homestead 


C   It  is  not  within  the  power  of  a  State,  directly 
or  indirectly,  to  nullify  or  set  at  naught  the  fOd- 


C  The  num  who  contracts  for  the  perjury  of  an- 
other and  the  one  who  contracts  to  commit  such 
perjury  are  <i»  poH  deUeto. 

[No.  822.] 

Arguml  May  J,  f,  1890.  Bedded  MaiflP,  1890. 

F\  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  decree  of 
that  court  for  a  specific  performance  of  a  con- 
tract for  the  sale  of  public  land  made  before  it 
was  acquired  as  a  homestead.    Bevened, 

Tbe  ucts  are  stated  in  tbe  opinion. 

Memr$,  Jama  M,  Woottoorth  and  John  A. 
Casio*  for  plaintifb  in  error: 

A  contract  inconsistent  with  public  policy 
cannot  be  enforced. 

GmpeU  y.  BaU,  74  U.  S.  7  WaU.  642  09: 244); 
Mari/SaU  ▼.  Baltimore  d  0.  R.  Oo.  67  U.  8. 
16  How.  814  (14:  968);  Seudder  t.  Andrewi,  2 
McLean,  464;  Leatitt  v.  Palmer,  8  N.  Y.  19; 
^'inm^iu  ▼.  Turann,  11  Neb.  518;  Bateman  ▼. 
BeHnion,  12  Neb.  611;  Elanehard  ▼.  Jamieon, 
14  Neb.  246. 

Meetn.  A.  H.  Bowoa  and  (7.  Beeppner, 
for  defendant  in  error: 

Where  acta  are  merely  prohibited  by  statute, 
and  the  parties  are  not  in  pari  delicto,  the  party 
upon  whom  no  penalty  is  imposed  may,  upon 
non-performance,  enforce  his  contract  against 
his  co-contractor. 

Jaqueey,  OcUghUy,  2W.  BL  l(m\Bromiing 
▼.  Mcrrie,  2  Cowp.  790;  WiUiame  ▼.  Bedley, 
8  East,  878;  Wareeeier  r.  Baton,  11  Mass.  868; 
White  ▼.  Franklin  Bank,  22  Pick.  181;  Lowell 
T.  Boeton  d  L.  R  Oorv,  28  Pick.  24;  Seher- 
merham  ▼.  Talman,  14  N.  Y.  98;  Blanehardv. 
Jamieon,  14  Neb.  246;  Bimmone  t.  Turann,  11 
Neb.  618;  Bateman  ▼.  i?afrtn«o;»,  12  Neb.  61t 

To  Test  this  court  with  Jurisdiction,  it  must 
appear  that  the  decision  of  the  state  court  was 
in  conflict  with  the  Constitution  or  against  a 
right  claimed  under  a  statute  of  the  United 
States,  and  that  such  decision  was  necessary 
to  the  Judgment  or  decree. 

Rer.  Stat  U.  S.  §709:  Mieeietippi  d  M.  B. 
Co.  ▼.  Boek,  71  U.  8. 4  Wall.  177  (18: 881); 
Brown  ▼.  AHom,  92  XJ.  8.  827  ^:  512);  StHnee 
▼.  Franklin  County, 9i  U.8.14  Wall.  20 (20: 847); 
Droum  ▼.  Colorado,  106  U.  8.  96  (27: 182);)  De- 
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Oo.  T.  Quthard,  114  U.  8. 188  (29: 


It  must  appear  by  the  record  that  such  fed* 
era!  question  was  raised  and  decided  by  the 
state  court. 

Phanix  Ine.  Co.  ▼.  Gardiner,  78  TJ.  8. 11  Wall 
204 (20: 112);  Coekrqftr.  Voee,  81 U.  S.  14  Wall 
6  (20: 87(n;  Beoier  ▼.  Baekdi,  81 U.  S.  14  Wall. 
18  (20:  m)\  Beetor  ▼.  Ashley,7Z  U.  8. 6  Wall.  147 
(18: 788);  BamHton  Mfq,  Oo.  T.  MaeeaehueeiU, 
78  U.  8.  6  Wall.  686  (18:906);  Bmiih^.  Adeit, 
83  U.  8.  16  Wall  188  (21:  810),  90  U.  a  28 
Wall.  878^:  114);  OrowU  ▼.  BandeU,  85  U.  8. 
10  Pet  868  (9:458);  Parmalee  ▼.  Lawenee,  78 
U.  8.  11  Wall  86  (20:  48);  Moore  y.  Mieeieeippi, 
88  U.  8.  21  WaU.  686  (22:658);  MariMi  t. 
Memphii,  87  U.  8. 20  Wall  590  (22: 429). 

Though  a  federal  question  may  have  arisen, 
if  the  decision  of  the  state  court  was  based 
upon  a  statute  of  the  State,  and  that  statute  is 
broad  enough  to  sustain  such  decision  and 
Jud^ent,  this  court  will  not  entertain  juria> 
diction  of  the  case. 

Kennebeo  d  P.  R  Oo.  ▼.  Portland  dE.  R 
Co,  81  U.  8.  14  Wall  26  (20:  851);  Elinger  t. 
MMouri,  80  U.  8.  18  Wall  1^7  ^:  685); 
Commercial  Bank  ▼.  Boeheeter,  82  U.  8.  19 
Wall.  689  (21:  117);  Smith  t.  Adeit,  88  U.  8. 
16  Wall  188  (21:  810),  90  U.  8.  28  Wall  878 
(28: 11(0;  Jenkine  ▼.  Lownthal,  110  U.  8.  222 
^:129);  Adcmt  County  y.  Burlington  d  M. 
R  Oo.  112  U.  8. 128  (28:  678);  mSe  r.  Akere, 
182  U.  8. 554  (88:  442). 

And  it  is  not  enough  that  this  court  may 
see  that  a  federal  question  ought  to  have  been 
decided,  unless  it  appears  that  such  question 
was  decided  by  the  state  court 

Coont  ▼.  Oailaher,  40  U.  S.  15  Pet  18  (iOMfS) 
The  yietory,  78  U.  8.  6  Wall.  884  (18:  849) 
MaxweUY.  Newbcid,  59  U.  8.  18  How.  517  (15 
509);  OrowOl  ▼.  BandeU,  85  U.  8.  10  Pet.  868 
(9:458);  Mieeiseippi  dM.  R  Oo.  v.  Bock,  71 U.  a 
4  WaU.  177  (18:  881). 

It  is  nowhere  alleged  In  the  answer  or  elso> 
where  that  the  contract  sued  on  is  in  conflict 
with  any  statute  of  tbe  United  States. 

Delmae  v,  MerehanU  Mut,  Ine,  6b.  81  U.  8. 
14  Wall  666  (20:  759);  Tarter  v.  Keaeh,  82  U. 
8.15  Wall  68  (21: 82). 

Although  a  partioepe  eriminie  cannot  inyoke 
the  aid  of  the  court,  still  if  tbe  party  seeking 
relief,  although  partieepe  eriminie,  vet  is  not 
in  pari  delicto,  the  rule  does  not  apply. 

Bmith  ▼.  Bromley,  2  Doug.  696;  Jaquee  ▼. 
Qolightly,  2  W.  Bl  1078;  Browning  ▼.  Jforrie, 
2  Cowp.  790;  WiUiame  ▼.  Bedley,  8  East,  878; 
Worcetter  ▼.  Baton,  11  Mass.  868;  Lotoell  v. 
Boston  d  L.  R  Oo,  2S  Pick.  24;  White  ▼. 
FrankUn  Bank]^  Pick.  181;  Schermerhom  r. 
Talman,  14  N.  Y.  98;  ^onchardY.  Jamieon,  14 
Neb.  246. 

Mr,  JueUee  Brow%»  deUvered  the  opinion 
of  the  court: 

On  December  16, 1876,  the  parties  hereto 
entered  into  the  following  contract:  • 

"This  amement  made  and  entered  into  this 
16th  day  of  December,  by  and  between  Joseph 
Anderson  and  Hannah  Anderson,  his  wife,  of 
the  County  of  Adams  and  the  State  of  N^ 
braska,   parties   of  the  flnt  part,    and  LeW 
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Carkins  of  Adams  Cbanty,  Nebraska,  party  of 
the  secoDd  part,  witnesaetli: 

"That  tbe  said  parties  of  the  first  part  have 
this  day  sold,  for  and  in  consideration  of  the  sum 
of  one  hundred  dollars,  to  them  in  hand  paid 
by  the  said  Levi  Carkins.  the  receipt  whereof 
is  hereby  acknowledged,  the  following  real 
estate,  to  wit:  the  south  one  half  of  southeast 
quarter  of  section  ten  (10),  in  town,  eight  (8), 
range  ten  (10)  west  in  Adams  County,  Nebraska. 

'*And  tbe  parties  of  the  first  part  further 
agree  with  the  party  of  the  second  part  that 
they  will  make  and  execute  to  him  on  or  before 
the  1st  day  of  Bfay,  1881,  a  good  and  sufSdent 
warranty  deed  of  said  premises,  clear  of  all  in- 
cumbrance, and  for  the  faithful  performance 
of  this  contract  they  hereby  bind  themselyes, 
their  heirs,  executors,  administrators  and  as- 
signs. 

**In  witness  whereof  they  have  hereunto  set 
their  hands  and  seals,  this  l6th  day  of  Decem- 
ber, 1876. 

"(Signed)    Joseph  Anderson. 

''Hannah  M.  Anderson, 

"Parties  of  the  First  Part. 
"Leyi  Carkins. 

"Party  of  the  Second  Fvt. 

*1n  presence  of  L.  P.  ttawley.** 

In  October,  1885,  the  defendant  in  error  com- 
menced his  action  in  the  District  Court  of  Adams 
County,  Nebraska,  for  a  specific  performance  of 
this  contract.  The  plainufib  in  error  answered, 
pleading  distinctly  that  the  contract  was 
against  public  policy  and  yoid,  for  the  reason 
that  at  the  time  of  its  execution  the  land  be- 
lonired  to  the  general  goyemment;  that  it  was 
made  in  contemplation  of  Joseph  Anderson's 
taking  the  land  as  a  homestead;  that  on  tbe 
7tb  day  of  March,  1877,  he  did  enter  the  land 
as  a  homestead;  and  that  he  continued  to  re- 
side upon  aod  cultivate  it  until  the  81st  day  of 
March.  1884,  at  which  time  be  made  final  proof 
under  the  Homestead  Law,  and  thus  only  ob- 
tained title.  The  case,  after  trial  in  the  district 
court,  passed  to  the  Supreme  Court  of  the  State, 
by  which  a  final  decree  was  entered  for  a 
specific  performance.  To  reyerse  such  decree 
this  proceeding  in  error  has  been  brought. 
Two  questions  are  presented^one  of  Jurisdic- 
tion, the  other  of  error. 

First,  with  respect  to  Jurisdiction:  It  will  be 
^beeryed  that  the  contract  is  prima  facie  good. 
The  land  is  described,  the  consideration  stated 
and  its  receipt  acknowledged,  a  sale  affirmed, 
an  agreement  to  convey  recited  and  the  time 
for  the  conveyance  specifically  named.  To  a 
bill  for  the  specific  performance  of  this  con- 
tract the  defendants  answered  that  the  contract 
was  void  under  the  Homestead  Laws  of  the 
United  SUtes.  Notwithstanding  this  defense, 
so  expressly  stated,  a  decree  for  specific  per- 
formance was  entered  against  them.  Obyi- 
ously,  this  could  not  be  so  entered  without 
adjudging  such  defense  insufficient,  and  deny- 
ing to  them  the  protection  claimed  under  tfie 
Homestead  Laws.  It  is  true  tliat  the  Supreme 
Court  of  Nebraska,  io  its  opinion,  relied  prin- 
cipally on  two  sections  of  toe  statutes  of  Ne- 
braska: bat  it  also,  and  as  plainly,  ruled  that 
the  defense  that  tbe  contract  was  against  public 
poHcj  aod  void  was  not  sastainable,  and  that 
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the  Homestead  Laws  carry,  with  them  no  pro. 
tection  against  such  a  contract.  If  under  their 
provisions  such  a  contract  is  void,  then  obvi- 
ously no  state  statute  can  vitalize  tbe  contract, 
or  deprive  a  party  thereto  of  the  protectioi^ 
afforded  by  the  federal  statutes.  Inasmuch, 
therefore,  as  no  decree  could  pass  against  tbe 
defendants  without  denying  the  protection  as- 
serted by  them  under  the  Homestead  Laws,  and 
as  the  Supreme  Court  of  Nebraska  expressly 
declared  that  this  invalidity  under  the  Home- 
stead Laws  was  not  sustainable,  it  follows  that 
the  case  is  one  in  which  a  right  was  dpecitically 
set  up  and  claimed  under  the  Statutes  of  the- 
United  States,  and  the  decision  and  Judgment 
of  the  state  court  were  at^ainst  that  right. 
Hence  tbe  jurisdiction  of  this  court  cannot  bo- 
doubted.  Murdoch  v.  MemptUi,  87  U.  8.  80 
Wall.  590  [22:429].  It  is  immaterial  that  the 
state  court  considered  the  case  to  be  within  the 
provisions  of  certain  state  statutes.  The  grasp 
of  the  federal  statute  must  first  be  released . 
The  construction  and  scope  of  that  are  federal 
questions,  in  respect  to  which  the  party  wbo> 
claims  under  sucn  statute,  and  whose  claim  is 
denied,  has  a  right  to  invoke  tbe  judgment  of 
this  court. 

Passing  now  to  the  question  of  error:  It  ap- 
pears that  prior  to  the  date  of  the  coniracr, 
Carkins  had  been  in  possession  of  the  whole 
quarter-section;  that  he  had  held  it  as  a  timber 
claim  from  1878  to  the  time  of  the  contract; 
that  he  had  broken  and  cultivated  forty  acres, 
and  planted  twenty  acres  of  timber;  that  the 
improvements  he  had  thus  made  were  of  the 
value  of  one  thousand  dollars;  that  Anderson 
was  unable  to  pay  cash  for  these  improvementn, 
and  so  the  arrangement  was  made  by  which 
Carkins  relinquished  his  possession  to  Ander- 
son and  the  latter  was  to  enter  into  possession, 
to  acquire  title  under  the  Homestead  Act,  and 
to  convey  one  half  the  land  in  payment  for 
these  improvements.  The  consideration  wns 
ample,  and  the  only  question  is  as  to  the 
valfdityof  the  contract  to  convey.  The  theory 
of  the  Homestead  Law  is  that  the  homestead 
shall  be  for  the  exclusive  benefit  of  the  home- 
steader. Section  2290  of  the  Revised  Statutea 
provides  that  a  person  applying  for  the  entry 
of  a  homestead  claim  shall  make  affidavit  that» 
among  other  things,  "such  application  is  made 
for  his  exclusive  use  and  benefit,  and  that  hi» 
entry  is  made  for  the  purpose  of  actual  settle- 
ment and  cultivation,  and  not  either  directly 
or  indirectly  for  the  use  or  benefit  of  any  other 
person."  And  section  1^1,  which  prescribe* 
the  time  and  manner  of  final  proof,  require* 
that  the  applicant  make  "affidavit  that  no  part 
of  such  lana  has  been  alienated,  except  as  pro- 
vided in  section  2288,"  which  section  prondea 
for  alienation  for  "church,  cemetery  or  school 
purposes,  or  for  the  right  of  way  of  railroads. '"^ 

The  Law  contemplates  five  years'  continuous 
occupation  by  tbe  homesteader,  with  no  aliena- 
tion except  for  the  named  purposes.  It  is  true 
that  the  sections  contained  no  express  prohibi- 
tion of  alienation,  aod  no  forfeiture  in  case  of 
alienation;  yet,  under  them  tbe  homestead 
right  cannot  be  perfected  in  case  of  alienation* 
or  contract  for  alienation,  without  perjury  by 
tbe  homesteader.  Section  9804  makes  provis- 
ion for  homesteading  by  toldibrs  and  officer* 
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wbo  leiTcd  in  the  army  of  the  United  States 
durini^  the  recent  war;  but  that  section  makes 
•  DO  substantial  change,  except  in  respect  to  the 
time  of  occupation.  Under  this  section  Ander- 
son perfected  his  homrstead  right;  but  the 
qoestioD  of  the  length  of  occupation  required 
to  perfect  such  right  in  no  manner  affects  the 
controversy.  The  same  affidavits  in  respect  to 
alienation  are  required  from  federal  soldiers  as 
in  other  cases  of  homesteads.  This  precise 
[4881  quesUon  iras  before  the  Supreme  Court  of 
Kansas,  when  the  writer  of  this  opinion  was  a 
member  of  that  court;  and  speaking  for  that 
court  he  thus  stated  the  arguments  and  conclu- 
sions: "Kow,  it  is  argued  on  the  one  hand 
that  it  is  a  matter  of  course  for  a  court  of  equity 
to  decree  a  specific  performance  of  a  contract 
for  the  conveyance  of  real  estate  except  in 
cases  where  it  is  shown  to  be  unjust  and  in- 
rauitable  to  do  so  {Waynick  y,  Richmond,  11 
Kan.  488);  that  there  is  no  express  prohibition 
on  alienation  by  a  homesteader,  or  a  forfeiture 
for  such  alienation;  that  the  only  thing  which 
stands  in  the  way  of  such  an  alienation  is  the 
perjury  imposed  upon  the  homesteader;  that 
no  man  should  be  permitted  to  plead  his  own 
wrong  in  avoidance  of  his  contract;  that  in 
this  case  there  was  no  direct  alienation,  but  only 
a  contract  to  alienate  in  the  future:  that  what- 
ever of  wrong  the  homesteader  might  be  guilty 
of,  the  eovemmcnt  alone  could  take  advantage 
of,  while  he  himself  was  estopped  to  plead  it; 
and  further,  that  the  homestead  is  for  the 
benefit  of  the  homesteader,  and  that  he  should 
be  permitted,  by  contract  or  otherwise,  to  make 
aU  the  profit  he  can  out  of  it.  On  the  other 
band,  it  is  contended  that  the  homestead  is  a 
gift  from  the  government  to  the  homesteader, 
conditioned  upon  bis  occupation  for  five  years 
and  upon  his  making  no  disposition  or  afieoa- 
tion  during  such  term;  that  the  affidavit  of  non- 
alienation  is  as  clear  an  expression  of  the  legis- 
lative intent  as  a  direct  prohibition;  that  the 
whole  policy  of  government  in  this  respect 
would  be  thwart^  if  the  homesteader  were 
permitted  to  alienate  prior  to  the  expiration  of 
the  fiye  years;  that  a  successful  alienation  could 
be  aooompHshed  only  by  perjury,  and  an  at- 
tempted uienation  would  only  olier  a  oonstant 
inducement  to  the  homesteader  to  abandon  his 
occupation,  and  thus  deprive  the  purchaser  of 
any  possibility  of  acquiring  title  to  the  land; 
that  a  contract  whose  consummation  necessarily 
rests  on  perjury  is  illegal;  that  both  purchaser 
and  vendor  are  parties  to  the  wrong,  and  that 
coorta  refuse  to  enforce  soch  a  contract,  not 
from  any  renrd  to  the  yendor,  but  from 
;AB91  motiyes  of  public  policy ;  and  finally  that  courts 
of  equity  have  always  exercised  a  discretion  in 
enforcing  the  specific  performance  of  contracts 
to  convey,  and  that  it  would  be  strange  indeed 
if  a  court  of  equity  lent  its  aid  to  enforce  the 
performance  ox  a  contract  founded  upon  per- 
jury and  entered  into  in  defiance  of  a  clearly  ex* 
Crwed  will  of  the  government.  We  think  the 
tter  reasoning  correct,  an'd  tibat,  whether  the 
contract  be  anolutely  void  or  not,  it  is  so 
clearly  against  the  will  and  policnr  of  the  gov- 
ernment, and  so  necessarily  resting  upon  per- 
jury, that  a  court  of  equity  will  have  nothing 
to  do  with  tt.**  Mdli9m  t.  AJUn,  80  Kan. 
882-884. 


Similar  views  were  expressed  by  the  Supremei 
Court  of  Nebraska,  in  the  case  of  Datcson  v. 
MerritU,  2  Neb.  119,  in  which  it  was  held  that 
"the  policy  of  the  Act  of  Congress  CTantinc-. 
homesteads  on  the  public  lands,  as  discloBed 
b^  its  requirement  of  affidavit  and  other  pro> 
visions,  is  adverse  to  the  right  of  a  party  avaiK 
ing  himself  of  it  to  convey,  or  agree  to  convey,, 
fbe  land,  before  he  recefves  the  patent  there* 
for;"  and  that  "the  court  will  not  lend  its  aid 
to  the  *  enforcement  of  a  contract  which  is. 
against  public  policy."  And  the  judgment  of 
the  trial  court,  denying  specific  performance- 
of  a  contract  for  the  sale  of  lands,  made  by  the* 
homesteader  before  he  had  acquired  the  legal 
title  to  the  premises,  was  afikmed.  See  also* 
Oak$  v.  Beaton,  44  Iowa,  116;  NiehoU  v. 
(Jouneil,  51  Ark.  26.  This  yery  contract  was- 
before  the  Department  of  the  Interior,  and  it» 
invalidity  adjudged  by  the  Secretary,  in  the: 
case  of  Aldrich  v.  Anderson,  2  Land  Dec.  71. 

There  can  be  no  question  that  this  contract 
contemplated  perjury  on  the  part  of  Anderson, 
and  was  designed  to  thwart  the  policy  of  the 

? government  in  the  Homestead  Laws,  to  secure^ 
or  the  benefit  of  the  homesteader  the  exclusive 
benefit  of  his  homestead  right  Such  a  con- 
tract is  against  public  policy,*  and  will  not  be 
enforced  in  a  court  of  equity.  Such  being  the 
scope  and  purpose  of  the  federal  statutes,  it  is 
not  vdthin  the  power  of  a  State,  directly  or  in- 
directly, to  nullify  or  set  them  at  naught  Sup- 
pose the  State  of  Nebraska  had  passed  an  Act 
declaring  that,  notwithstanding  the  provisions 
of  the  ^eral  statute,  a  homesteader  might, 
before  his  homestead  right  was  perfected, 
make  a  contract  to  convey,  could  it  he  doubted 
that  such  an  Act  would  be  void,  as  in  confiict 
with  paramount  provisions  of  the  federal  stat- 
ute? Can  the  policy  of  Congress,  with  respect 
to  the  disposition  of  public  lands,  be  thwarted 
by  any  State?  The  ouestion  suggests  its  own 
answer.  The  law  of  Congress  is  paramount; 
it  cannot  be  nullified  by  direct  act  of  any 
State,  nor  the  scope  and  effect  of  its  provisions 
set  at  naught  indirectly.  But  we  do  not  think 
that  the  sections  of  the  Nebraska  Statutes,  cited 
by  the  sni)reme  court,  were  intended  to  nullify 
the  provisions  of  the  Acts  of  Congress,  or  have 
any  such  effect.  Those  sections,  Nos.  1  and 
2,  Compiled  Statutes  of  Nebraska,  chap.  88, 
876,  read:  "All  contracts,  promises,  assump- 
sits or  undertakings,  either  written  or  verbal, 
which  shall  be  made  hereafter  in  good  faith 
and  without  fraud,  collusion  or  circumvention, 
for  sale,  purchase  or  payment  of  improvements 
made  on  the  lands  owned  by  the  government  of 
the  United  States,  shall  be  deemed  valid  in  law 
or  equity,  and  may  be  sued  for  and  recovered, 
as  in  other  oontn^cts."  "All  deeds  of  quit- 
claim or  other  conveyance  of  all  improvementa 
made  upon  p'*blic  lands  shall  be  as  binding 
and  as  effectual  in  law  and  equity  between  the 
parties  for  conveying  of  the  title  of  the  grantor 
in  and  to  the  same,  as  in  cases  where  the  grantor 
has  the  fee  simple  to  the  premises."  But  these- 
refer  simply  to  contracts  for  the  sale  and  con- 
veyances of  improyements  upon  public  lands. 
They  are  in  terms  limited  to  the  matter  of  im- 

Erovements,  and  do  not  touch  in  any  way  the 
md  itself,  whether  in  ropect  to  conyeyance 
or  contnuA  to  convey,    lli^  may,  If  valid, 
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establish  the  suffldencY  of  the  oonsideratlon 
paid  bj  Carkins,  but  they  do  not  affect  at  all 
the  question  of  the  yalidity  of  Anderson's  con- 
tract to  sell  the  land.  Suppose  Calkins'  trans- 
fer of  possession  and  improvements  on  the  land 
Is,  as  affirmed  under  these  sections,  a  good 
ooDsideration,  it  is  no  better  consideration  than 
so  much  money:  and  Carkins*  riffht  to  compel 
a  conyeyance  by  Anderson  would  have  been  no 
weaker  if  he  had  paid  him  a  thousand  dollars 
in  money,  than  it  is  now  when  he  simply  trans- 
fers to  him  improvements  on  the  land  of  the 
▼alue  of  one  thousand  dollars. 

We  may  agree  with  the  Supreme  Court  of 
Nebraska,  that  the  consideration  passing  from 
Carkins  to  Anderson  was  a  good  and  valuable 
one;  and  yet  that  brinn  us  no  nearer  the  ques- 
tion of  the  validity  of  Anderson's  contract  to 
convey.  The  fact  that  Anderson  has  received 
full  payment  for  the  land  only  makes  stron^r 
the  fact  that  perjury  on  his  part  was  essential 
to  his  obtaining  the  title,  for  clearly  it  was  not 
then  to  be  obtained  for  him  but  for  Carkins; 
and  does  not  in  the  least  militate  against  the 
public  policy  disclosed  in  the  federsl  statutes, 
that  the  acquisition  of  title  must  be  for  the  ex- 
olusive  benefit  of  the  homesteader.  It  may  be 
that  Carkins  can  recover  from  Anderson  the 
value  of  these  improvements,  on  the  ground 
that  Anderson  has  received  that  for  which  be 
has  paid  nothing;  for  in  such  an  action  Car- 
kins will  not  be  seeking  to  enforce  an  illegal 
contract.  To  that  effect  are  the  cases  of  Sim- 
mans  v.  Turann,  11  Keb.  518;  Bateman  v. 
Eobinson,  12  Neb.  511;  but  that  is  very  differ- 
ent from  the  enforcement  of  a  contract  which 
is  illegal,  because  against  public  policy.  The 
Bupreme  Court  of  Nebraska,  recognizing  the 
general  rule  as  to  the  invalidity  of  contracts 
against  public  policy,  seemed  to  think  that  the 
parties  were  not  in  pari  delicto;  but  we  are  un- 
able to  see  any  distinction  in  moral  status  be- 
tween the  man  who  contracts  for  the  perjury 
of  another  and  the  one  who  contracts  to  com- 
mit such  perjury.  The  fact  that  the  former 
party  may  have  parted  with  money  or  valuable 
property  does  not  change  the  quality  of  his 
Action,  or  give  him  hiener  claim  to  the  con- 
sideration of  a  court  of  equity.  So  it  results 
that  the  federal  question  in  this  case  was  not 
rightly  decided  oy  the  state  court;  and  no 
other  Question  appears,  which,  rightly  decided, 
upholas  its  decree.  The  eoie  th^efore  mtut  be 
reversed,  and  remanded  to  the  Supreme  Court 
<tf  the  State  qf  Nebraeka  for  further  proceedinge 
%n  accordance  with  this  opinion; and  itieeoor* 
4Mred. 


WILLIAM  ROBINSON,  AppL. 

%, 

THB  IRON  RAILWAY  COMPANY  it  ai^ 

(See  8.  OL  Reporter's  ed.  SO^SSS.! 

ForeeUmtre  of  railroad,  when  not  eet  atide  on 
account  <f  agreement  between  bondholders — 
proper  remedy-^uty  qf  trustee-^proceedings 
in  foreclosure  suit—Arties — vague  agreement 
»  action  at  law. 

V  One  of  the  seoond-mortcace  or  Income  bond- 
hoklecs  of  a  railroad,  in  iMlialf  of  the  otheis,  ean- 
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not  maintain  a  suit  In  equH7  to  set  aside  a  fore- 
closure sale  of  the  railroad  on  the  flrst  mort^aire 
to  a  oonunlttee  of  the  llrst'mortffaire  bondholden 
or  to  deolare  the  sale  to  be  In  trust  for  both 
olSMOB  of  bondholders,  on  the  ground  of  a  breach 
of  an  agreement,  made  without  conrideratlOQ  or 
mutuality,  betwiten  coiqmlttees  of  both  classes 
of  bondholders,  that  the  fleoond-mortgage  bond- 
holders should  participate  in  the  reorganisation 
of  the  company  after  the  sale  and  rank  therein  as 
they  ranked  previously,  where  there  is  no  charge 
of  fraud  and  no  offer  by  the  latter  to  redeem  from 
the  sale. 

2.  The  proper  remedy  d  the  second-mortgage 
bondholden  was  to  apply  to  the  court  in  which 
the  foreclosure  took  place  to  set  aside  the  decree 
of  sale. 

8.  Where  the  same  person  Is  trustee  In  two  mort> 
gages  on  a  railroad,  a  forecloiure  of  the  first  by 
him  is  not  Inconsiitent  with  his  position  as  trus- 
tee in  the  second  mortgage. 

4  Proceedings  in  the  foreclosure  suit  prior  to  the 
sale  were  matters  proper  for  adjudication  in  that 
suit,  and  cannot,  under  the  circumstances  of  the 
case,  be  questioned  in  this  suit. 

S.  The  alleged  agreement  does  not  create  a  trust 
for  the  benefit  of  the  second-mortgage  bond- 
holders and  cannot  be  enforced  by  one  not  a 
party  thereto  against  the  subsequent  reorganised 
company  not  a  party  thereto  and  which  does  not 
represent  the  committee  of  the  second-mortgage 
bondholders,  who  are  not  made  parties;  and  Is 
too  vague  and  mdefinite  for  enforcement. 

e.  If  the  plalntUT  or  the  other  second-mortgage 
bondholders  have  any  right  of  action  in  respect 
of  any  such  agreement,  it  must  be  one  at  law. 

[No.  824.] 

Submitted  May  i,  1890.    Decided  May  19, 1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Soutberu  Dis- 
trict of  Ohio  dismissing  a  suit  in  equity  brought 
by  a  holder  of  a  second-mortgage  or  income 
bond  of  the  Iron  Railroad  Company  in  behalf 
of  himself  and  the  other  holders,  against  the 
Toledo,  Cincinnati  and  St  Louis  Railroad 
Company,  the  said  Iron  Railroad  Company, 
the  Lrou  Railway  Company,  corporations  of 
Ohio,  the  Central  Trust  Company  of  New 
York  and  John  C.  Coombs,  to  set  aside  a  sale 
under  foreclosure  proceedings  to  the  commit- 
tee of  the  first-mortgage  bondholders  or  that 
the  sale  be  declared  to  be  in  trust  for  both 
classes  of  bondholders  and  for  an  account  of 
earnings  and  for  other  relief.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Oeor^e  W*  Mors«  and  KiU 
tredge  db  WUby,  for  appellant: 

The  bill  makes  proper  parties. 

Pacific  B.  Co.  V.  Missouri  P.  R  Co.  Ill  U.  8. 
605  (28: 498);  Sahlgardv.  Kennedy,  1  McCrary, 
291;BrinkerhoffY.  Brown,  6  Johns.  Ch.  189,  3 
N.  Y.  Ch.  L.  ei  79;  RowcUy.  McCreery,  7  Dana 
(Kv.)  888. 

This  court  has  Jurisdiction,  notwithstanding 
Coombs  and  Robinson  are  citizens  of  the  same 
State,  because  the  suit  is  ancillary  to  the  pre- 
Tious  suit. 

Pacific  R  Co.  V.  MissouH  P.  R  Co.  Ill  U. 
S.  505  (28:  498);  Milwaukee  d  M.  R  Co  r. 
Soulier,  69  U.  S.  2  Wall.  (J09,  684  (17:  886); 
Krippendorf  ▼.  Hyde,  110  U.  8.  276  (28:  145). 

An  original  hill  is  the  proper  remedy  to  set 
aside  a  fraudulent  decree. 

Story,  Eq.  PL  %  426;  Dan.  Oh.  PL  and  Pr. 
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e  906;  Adams,  Sq.  g  410;  Mitford,  Ch.  PL 
§_94;  OuniMZ  T.  2%eia«  A  N,  0,  R.  Co,  1 
Woods,  868,  874,  2  Woods.  268;  Oaytet  t. 
Franklin  8m,  Bank,  85  HL  266;  Emminger  ▼. 
i\n00fv,  108  U.  8.  292  (27:  782):  Holker  t. 
Parker,  11  U.  8.  7  Orancb,  486  (8:  896);  Pearce 
T.  Oinev,  20  Conn.  545;  Drury  ▼.  Oh>«f,  74  U. 
8.   7  Will.  299  (19;  40);  De  Louis  ▼.    Meek, 

5  Greene  (Iowa)  55;  WiUiami  v.  (?t&6M,  58  U. 
8.  17  How.  289  (15:  185);  Alexander  ▼.  Slavem, 
7  B.  Mod.  (Ky.)  851;  iJawW  v.  iPVwrd,  1  MvL 
^  K.  200;  QUUspie  ▼.  Alexander,  8  Russ.  180; 
B^wOy  ▼.  ix^  Moitjnu  2  DeG.  J.  &  8.  878; 
I^M  T.  TOuton,  47  U.  8.  6  How.  114  (12: 
866);  Ocean  Ine.  Co.  ▼.  i^iieU:!,  2  Story,  59. 

ComplaJDant  was  not  properly  represented 
in  the  loreclosare  suit 

Story,  Eq.  PL  §  207;  Dan.  Oh.  PL  and  Pr. 
1 692;  8inmons  ▼.  Taylor,  28  Fed.  Rep.  849; 
Joiea  Omnty  t.  Mineral  Point  H.  Cb.  24  Wis. 
93;  Shaw  ▼.  Norfolk  County  R  Co.  6  Gray, 
162;  WM  T.  Vermont  C.  R  Co.  20  Blatchf. 
818;  Mercantile  Truet  Co,  t.  Lamoille  Valley  R 
Co,  16  Blatchf.  824;  Dutighi  y.  Smith,  18  Fed. 
Bap.  60. 

Complainant's  trustee  was  ffuiltyof  fraud. 

Oaffrey  y.  Darby,  6  Yes.  Jr.  4B8;  Barrieon 
▼.  Mock,  10  Ala.  186;  Freeman  v.  Cook,  6Ired. 
Bo.  (N.  0.)  878;  Price  v.  Stokes,  11  Ves.  Jr. 
S19;  Lord  Shi^^rook  ▼.  Lord  Binchinhrook,  16 
Yea.  Jr.  4miWalker  ▼.  Symondi,  8  Swanst  1. 

The  Iron  Railroad  Company  was  guilty  of 
fraod. 

BibemialnM.  Co,  Y.St.  Louie  d  N.  0.  Tranep 
Co,  18  Fed.  Rep.  516;  Brum  v.  Merchants  Mut. 
Bu.  Co.  16  FM.  Rep.  140;  Blair  y.  St.  Louis, 
ff.  dE.R  Co.2Si  Fed.  Rep.  86. 

The  decree  was  fraudulent 

Ohdcayo,  D.  dV.R  Co.  y.  Fosdiek,  106  U. 

6  47  (27:  47). 
The  sale  was  fraudulent. 
SHneon  y.  Pepper,  10  Biss.  107;  Seaman  y. 

Biggins,  2  K.  J.  Eq.  214;  Cummins  y.  Little, 
16  K.J.  Eo.  48;  FormanY.  Bunt, 8  Dana(Ey.) 
614;  Hofedt  ▼.  MeOreery,  7  Dana  (Ey.)  888; 
CampbeU  y,  Gardner,  11  K.  J.  Eq.  428;  Busey 
T.  Bardin,  2  B.  Hon.  407;  King  v.  Piatt,  87 
N.  T.  166;  Woodward  t.  BuZMb,  27  N.  J.  Eq. 
607;  Ldevre  t.  Laraway^  22  Barb.  167;  6^- 
/am  T.  Burgess,  117  U.  8.  180  (29:  889);  James 
Y.  Milwaukee  d  M.  R  Co.  n  V.  S.  (i  WalL 
762  (18:  886);  BmimA  t.  Coaks,  L.  R  27  Ch. 
Dir.  424. 

Complainant  has  no  adequate  remedy  at  law. 

DwifiU  Y.  Smith,  18  Fed.  Rep.  50;  Richard' 
rnn  T.  Vennowt  d  M.'R  Co.  44  Yt  618. 

An  income  bondholder  has  a  spedfle  lien 
upon  the  net  eamiugs  of  the  company,  amount- 
Ink  to  an  equitable  assignment  oi  them. 

Barry  Y.  Missouri,  K.  d  T.  R  Co.  27  Fed. 
Rap.  1;  Rutien  t.  Union  P.  B.  Co.  17  Fed. 
Rep.  480;  Ketehum  y.  St.  Louis,  101 U.  8.  806 
<26:  999);  Morgan  y.  Union  P.  R  Co.  11  Fed. 
Rep.  692;  Tompkins  y.  LitUe  Book  d  Ft.  S. 
R  Co.  15  Fed.  Rep.  6:  Union  P.  B.  Co.  y. 
United  Stales,  99  U.  8.  ^  (25:  274);  Ketehum 
Y.  Pacific  R  Co.<  Dill.  78,  86;  Jones,  R  R 
Securities,  J  114:  Niekals  y.  New  York,  L.  E. 
dW.R  Co.  15  Fed.  Rep.  575;  Boardman  y. 
Lake  Shore  d  M.  S.  B.  Co.  84  N.  Y.  157; 
ThompsonY.  BrieR  Co.  45  N.  Y.  468;  DentY. 
London  Tramways  Co.  L.  R  16  Ch.  DiY.  844; 
Oilman  y.  Illinois  d  M.  Teleg.  Co.  91  U.  8. 
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603  (28:  405);  Oaheston,  B.  d  B.  R  Co.  y. 
Cowdrey,  78  U.  8.  11  WalL  459  (20:  199); 
American  Bridae  Co.  y.  Beidelbaeh,  94  U.  8. 
798  (24:  144);  Merchants  Bank  y.  Petersburg 
B.  Co.  12  Phik.  (Pa.)  482;  Mississippi  Valley 
d  W.  B.  Co.  Y.  United  States  Exp.  Co.  81  DL 
584. 

The  divisional  roads  hare  taken  the  earuings 
without  consideration.  They  stand  in  place 
of  the  Iron  Railroad,  and  are  chargeable  as 
trustees. 

Butten  Y.  Union  P.  R  Co.  17  Fed.  Rep.  480; 
Morgan  y.  Union  \P.  B,  Co.  11  Fed.  Rep.  692; 
Hibemia  Ins.  Co.  y.  St.  Louis  d  N.  0.  Tranep. 
Co.  18  Fed.  Rep.  516;  Brum  y.  Merchants  Mut. 
Ins.  Co.  16  Fed.  Rep.  140;  Blair  y.  Si.  Louis, 
H.  d  K.  B.  Co.  22  Fed.  Rep.  86. 

The  lien  of  an  income  bondholder  adheres  to 
the  net  earnings  after  the  consolidation  in  Che 
same  manner  as  it  did  previously,  the  new  com- 
pany being  charged  as  trustees. 

Harrison  v.  Union  P.  B.  Co.  18  Fed.  Rep. 
522;  Shields  y.  Ohio,  95  U.  8.  819  (24: 357). 

A  failure  of  the  mortgage  trustee  to  take  ac- 
tive measures  for  the  protection  of  his  bond- 
holders in  a  foreclosure  suit  is  fraud,  and 
ground  to  reverse  the  foreclosure  decree. 

Campbell  v.  Texas  dN.  0.  B.  Co.  1  Woods, 
868;  Sahlgard  v.  Kennedy,  I  McCrary,  291; 
Simmons  v.  Taylor,  28  Fed.  Rep.  849;  Harri- 
son Y.  Mock,  10  Ala.  185;  Caffrey  v.  Iktrby,  6 
Yes.  Jr.  488;  Beall  v.  Darden,  4  Ired.  Eq.  84. 

Messrs.  John  C*  Coomba  and  Chas.  H« 
Hanaoiit  for  appellee: 

The  court  cannot  entertain  two  concurrent 
causes  between  the  same  parties  in  interest  for 
the  purpose  of  setting  aside  in  one  all  that  it 
decrees  and  establishes  in  another. 

Campbell  y.  Texas  dN.  0.  RCo.l  Woods, 
868,  2  Woods,  268;  Anderson  v.  Jacksonville,  P. 
d  M.  B.  Co.  2  Woods,  628;  Brown  y.  Frost,  10 
Pdge,  248,  4  N.  Y.  Ch.  L.  ed.  962. 

The  only  remedy  is  by  motion  in  the  'fore- 
closure suit 

Jones,  Mortg.  §  1668;  McCotter  y.  Jay,  80  N. 
Y.  80;  Smith  y.  American  L.  Ins.  d  T.  Co. 
Clarke,  Ch.  807, 7  N.  Y.  Ch.  L.  cd.  127;  Wliite 
V.  Coulter,  1  Hun,  857;  8tory,  Eq.  PI.  428;  Van 
Weel  Y.  Winston,  115  U.  8.  228  (29: 884). 

If  an  individual  in  his  private  capacity  have 
two  mortgages  upon  the  same  property,  he  not 
only  can,  but  must,  include  both  in  any  fore- 
closure proceedings. 

Boosevelt  v.  Ellithorp,  10  Paige,  415, 4  N.  Y. 
Ch.  L.  ed.  1088;  Galveston,  K  d  H.  R  Co.  y. 
Cowdrey.  78  U.  8. 11  Wall.  459  (20:199);  flbmow- 
pathic  Mut.  L.  Ins.  Co.  v.  Sixbury,  17  Hun,  428; 
Oconto  County  v.  HaU,  42  Wis.  59;  Demarest  v. 
Berry,  16  N.  J.  Eq.  481;  Eawhins  v.  HiU,  15 
Cal.  499;  HaU  v.  Bamber,  10  Paige,  296,  4  N. 
Y.  Ch.  L.  ed.  984;  MobiU  d  C.  P  R  Co.  v. 
Talman,  15  Ala.  472. 

In  proceedings  to  foreclose  under  bonds  and 
mortgage  to  a  trustee,  if  the  trustee  is  a  party, 
the  TOudholders  need  not  be. 

Corcoran  v.  Chesapeake  d  0.  Canal  Co.  94  U. 
8.  741  (24: 190);  Shaw  v.  NoTfofk  County  B.  Co. 
5  Gray.  162;  Iowa  County  v.  Mineral  Point  R 
Co.  24  Wis.  98;  MeElrath  v.  Pittsburg  d  S. 
RCo.es  Fa.  87;  Shaw  v.  LiHU  Bock  d  Ft.  S. 
B.  Co.  100  U.  8.  605  (25:  75'n;  LambertviUe 
Nat.  Bank  y.  McOready  R  d  P.  Co.  (N.  J.)  1 
L.  R  A.  884. 
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If  the  trostsM  of  a  mortgage  on  a  railroad 
are  parties  to  a  suit,  a  decree  rendered  in  a  case 
is  binding  on  the  bondholders,  unless  they  can 
show  some  fraud. 

BunUngton  ▼.  lAUU  Bock  dFt,8.R  Ch.9 
McCrary,  681,  16  Fed.  Rep. 906:  Mey&r  Y.Utah 
diP.  B.  B.  Cb.  SUtab,  280;  FarmenL,  db  T.  Co. 
T.  Often  Bay  d  M.  B.  Co,  10  Bias.  208;  BimmonM 
▼.  TayUyr,  28  Fed.  Rep.  849. 852-856:  i^'r«<  Nat. 
Ins.  Co.  ▼.  Salisbury,  180  Mass.  808;  ChikU  ▼. 
Childi,  10  Ohio  St.  m. 

Unless  the  mortgagee,  or  other  party  entitled 
to  the  same,  asks  for  the  income  of  the  dlyision 
covered  by  his  mortgage,  the  road  must  and 
will  be  run  as  one  concern  and  equally  for  the 
benefit  or  loss  of  all  parties  interested. 

Martin  r.  Buffalo,  If.  T.  d  P.  B.  Co.  (N.  Y. 
Sup.  Ct)  1  Ry.  &  Corp.  L.  J.  170;  LamherttfilU 
Nat.  Bank  t.  McCready  B.  d  P.  Co.  (N.  J.)  1 
L.  R.  A.  884:  Central  Tnut  Co.  ▼.  Wabash,  8t. 
L.dP.B.Co.U  Fed.  Rep.  269.  265-267,  80 
Fed.  Rep.  882, 884,  29  Fed.  Rep.  618, 626, 626, 
628. 

A  party  who  does  not  seasonably  interrene 
for  tbe  protection  of  his  interest,  cannot  come 
in  after  the  earnings  are  all  gone,  and  found  a 
remedy  upon  theoretical  rights  to  the  earnings 
that  are  gone  or  on  theoreucal  possibilities  of 
protection  or  restitution. 

Jiiltenberfferw.  Logansport,  O.d&W.  B.  Co. 
106  U.  S.  286  (27:  117);  Union  Trust  Co.  v. 
mnois  M.  B.  Co.  117  U.  S.  484  (29: 968);  Burf^ 
ham  V.  Bowen^  111  U.  S.  776  (28: 696);  Farmers 
L.  d  T.  Co.  r.  Missouri,  I.  d  N.  B.  Co.  17  Am. 
ft  £ng.  R  B.  Oas.  814. 

The  mortgage  power  of  sale  is  simply  a  cu- 
mulative remedy  given  to  the  mortgagee,  and 
does  not  affect  tbe  jurisdiction  of  the  court. 

Jones,  Mortg.  §  1778,  and  cases  cited;  Jones, 
Chat.  Mortg.  ^  777,  778;  Wiltsie.  Mortg. 
Forecl.  §  2tkl;  Cormerais  v.  OaneUa,  22  Cal. 
116, 124, 126;  Walton  v.  Ofdy,  1  Wis.  420;  Pack- 
ard V.  Kingman,  11  Iowa,  219;  Orcen  v.  Gas- 
ton, 66  Miss.  748;  Beytoard  v.  Judd,  4  Minn. 
488, 496. 

There  was  no  offer  to  redeem. 

Mav  V.  May,  11  Paige,  204,  6  N.  Y.  Ob. 
L.  ed.  108;  Duncan  v.  Dodd,  2  Paige,  99,  2 
N.  Y.  Ch.  L.  ed.  829;  State  Bank  v.  Oreen,  11 
Neb.  808;  White y.  Coulter,  8  Thomp.  &  C.  616; 
Gardiner  t.  Schermerhom,  Clarke,  Ch.  108,  7 
N.  Y.  Ch.  L.  ed.  68;  Buffalo  Bav.  Bank  v.  Neuh 
t<m,  28N.Y.  160;  Wakeman  y.  Pierce,  Z IX.  Y. 
884. 

An  association  of  bondholders  who  boy  at  a 
foreclosure  sale  are  bona  fide  purchasers. 

Chicago,  B.  I.  d  P.  B.  Co.  v.  Eowtrd,  74  XT. 
8.  7  Wdl  892  (19: 117);  Voce  v.  Cowdrey,  49  K. 
Y.  886:  Aehhursfs  App.  60  Pa.  290. 

By  the  allegations,  wherein  the  plaintiff  sets 
up  his  participation  in  an  agreement  to  share  in 
the  benefits  of  the  foreclosure,  he  is  estopped 
from  denying  ita  validity. 

Craw£ay  v.  Souter,  q3  U.  8. 6  Wall.  789  (18: 
846);  Smith  v.  Bodson,  %  Smith,  Lead.  Om. 
♦188;  Birch  v.  WrigJU,  1  T.  R  878;  Shields  v. 
Barrow,  68  U.  8. 17  How.  180  (15: 168). 

There  is  no  case  for  specific  performance. 

BmutaU  V.  Boward,  il  U.  8.  3  Black,  686, 
687  (17: 369):  dancer  v.  Lawton,  14  R.  I.  494; 
ISt,  Spec  Peif .  gS  264, 969, 849, 861. 

If  the  agreement  be  vague,  uncertain  and 
undefined^  a  ooort  of  equity  will  not  «nf  oroe  It 

Si8 


Bispham,  Eq.  §  877;  Lord  Walpole  t.  Lord 
Crford,  8  Yes.  Jr.  420;  Aday  v.  Bchols.  18  Ala. 
868;  Colson  v.  Thompson,  16  U.  S.  2  Wheat.  886 
(4: 268);  Schmeling  v.  Kriesel,^  Wis.  826. 

There  was  no  mutuality  in  the  character  of 
the  alleged  agreement. 

German  v.  Machin,  6  Paige,  288,  8  K. 
Y.  C?h.  L.  ed.  990:  Branson  v.  Cahilt,  4  McLean. 
21;  Benedict  v.  Lynch,  1  Johns.  Ch.  882.  1  N. 
Y.  Ch.  L.  ed.  180;  Fry,  8pea  Perf.  %  440,  and 
cases  cited. 

No  consideration  is  alleged  for  said  contract 

Callaghan  v.  Callaghan,  8  Clark  &  F.  874; 
Cravford  v.  Manson  (Qa.)  Nov.  21,  1888;  An- 
son Y.  Tovmsend,  78  Cal.  416;  Acker  v.  Phemix, 
4  Paiee,  805, 8  N.  Y.  Ch.  L.  ed.  447. 

This  is  no  case  for  awarding  damages. 

Batch  V.  Cobb,  4  Johna  Ch.  660, 661, 1  K.  Y. 
Ch.  L.  ed.  986, 987;  KempshaU  v.  Stone,  6  Johns. 
Ch.  198,  1  N.  Y.  Ch.  L.  ed.  1054;  Sands  v. 
7%ompson,  48  Ind.  24;  Milkman  v.  Ordway,  106 
Mass.  266:  Fry,  Spec.  Perf.  §§  1266. 1271,  and 
cases  dted;  Marss  v.  Blmendc^,  11  Paige,  278. 
6  N.  Y.  Ch.  L.  ed.  186,  note;  Smith  v.  Melley, 
66  Me.  64. 

Mr,  Justice  Blatehford  delivered  the 
opinion  of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
em  District  of  Ohio,  by  William  Robinson,  in 
behalf  of  himself  and  all  the  other  holders  of 
the  second-mortgage  or  income  bonds  of  Tbe 
Iron  Railroad  Company,  who  desire  to  come  in 
and  aid  in  the  prosecution  of  the  suit,  and  to 
contribute  to  the  expenses  thereof,  against  The 
Toledo,Cincinnati  and  St  Louis  Railroad  Com- 
pany, the  said  Iron  Railroad  Company,  The 
iron  Railway  Company  (all  three  of  them  be- 
ing corporations  of  Ohio),  The  Central  Trust 
Company  of  New  York,  a  New  York  corpora- 
tion, and  John  C.  Coombs. 

The  substance  of  the  material  allegati<nia  oi 
the  bill  is  as  follows: 

On  the  6th  of  August,  1881.  The  Iron  Rail- 
road Company  executed  to  The  Central  Trust 
Company  of  New  York,  hereinafter  called 
"the  Trust  Conkpany,"  a  first  mortgage,  cover- 
ing its  line  of  railroad  and  other  property  be- 
tween the  Ohio  River,  in  Lawrence  Count y» 
and  the  south  line  of  Jackson  County,  Ohio, 
including  sundry  other  lines  in  Lawrence 
County,  to  secure  $600,000  of  sixper  cent  gold 
bonds.  On  the  let  of  August,  1881,  the  Com- 
pany executed  to  Ihe  same  Trust  Company  ita 
second  nuutgage  on  the  same  railroad  property 
and  lines,  to  secure  $600,000  of  six  per  cent  in- 
come bonds.  This  mortgage  was  made  ex- 
pressly subject  to  the  other  one.  The  interest 
to  be  paid  on  the  inoome  bonds  was  to  be  such 
amount,  not  exceeding  six  percent  per  annum, 
as  the  (Jompany  diould  annuaUy  declare  to  be 
the  year's  histaUment  of  interest  payable  out  d 
the  net  earnings  of  the  lines  of  railroad  of  the 
Company,  interest  not  to  be  accumulative,  and 
none  to  be  considered  due  and  payable  except 
out  of  net  earnings  applicable  to  the  purpose, 
and  when  the  amount  should  have  been  ascer- 
tained and  declared  bv  the  board  of  directors. 
The  plaintiff  is  theholoer  and  owner  of  twen^- 
five  of  such  income  bonds,  of  $1,000  ea<^ 
The  interest  on  tbe  first-mortgage  bonds  was 
pliable  abaotnteliy,  lemi-aDniiaUy,  oothe  flnt 
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dayi  of  Januarj  and  July,  on  the  presentation 
of  ooapona  annexed  to  the  bonds. 

Afterwards,  The  Iron  Railroad  Company 
was  consolidated  with  The  Toledo,  Delphos 
and  Burlington  Railroad  Company,  an  Ohio 
it41  corporation,  and  the  latter  was  afterwards  con- 
solidated with  The  Toledo,  Cincinuati  and  St 
Louis  Railroad  CompaDv,  another  Ohio  corpo- 
ration. In  August  1883,  the  latter  corporation 
was  put  into  the  hands  of  a  receiver.  The 
earnings  of  the  road  of  The  Iron  Railroad 
Company  were  ttt  all  times  sufficient  to  pay  in- 
terest on  the  first-mortgage  bonds,  and  to  pay 
a  larse  interest  on  the  second-mortgage  bonds. 
The  nolders  of  the  second-mortga|B[e  bonds  had 
00  Toioe  In  either  of  the  consolidations,  and  the 
Trust  Company  never  assented  to  them.  Both 
consolidations  were  illegal,  colludTe,  fraudu- 
lent and  Toid.  Kodiriaend  was  ever  declared 
payable  to  the  holders  of  the  second-mortgage 
bonds,  though  it  was  fairly  earned.  So  the 
holders  of  such  bonds  had  no  opportunity  to 
enter  for  a  breach  of  the  conditions  of  the 
mortgage  and  to  operate  the  road.  The  earn- 
ings of  the  Iron  Railroad,  which  ought  to 
hmve  been  applied  to  keep  down  the  interest  on 
its  bonds,  were  largely  diyerted,  in  consequence 
of  its  consolidation  with  the  other  roads,  and 
applied  to  pay  their  expenses;  and  the  holders 
<»  the  second-mortgage  bonds  have  an  equita- 
ble lien  on  the  property  of  the  companies  with 
which  The  Iron  Railroad  Company  waa  con- 
solidated, to  have  refunded  the  amount  of  such 
diverted  earnings,  and  to  have  them  applied  to 
pay  the  interest  on  the  two  classes  of  bonds. 

By  the  terms  of  the  iirst  mortgage,  the  Trust 
Company  could  have  entered  at  any  time  after 
the  failure  to  appropriate  the  earnings  to  pay 
the  interest,  and  could  have  had  Uie  earnings 
of  the  Iron  Railroad  kept  separate;  and  there 
would  have  been  a  surplus  to  be  devoted  to 

Kying  the  interest  on  the  second-mortgage 
nds.  The  Trust  Company,  being  a  trustee 
under  both  mortgages,  was  bound  to  execute 
its  trust  for  the  benefit  of  the  holders  of  both 
clsHSCH  of  sectuities;  but,  by  reason  of  the  ap- 
parentiy  inconsistent  positions  occupied  by  the 
trustee,  the  holders  of  the  second-mortgage 
bonds  had  no  fair  notice  of  the  proceedings  to 
foreclose  and  sell  the  proper^,  and  the  trustee 
gave  no  notice  to  any  of  tne  holders  of  the 
second-mortgage  bones,  of  such  proceedings, 
and  they  were  unrepresented  therein  and  1^ 
DO  qppwtunity  to  present  to  the  court  the  facts 
aet  forth  in  the  bOL 
-^..  In  July.  1888,  the  Trust  Company  filed  a 
99^1  t)U]  In  equity.  In  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio.aradnst 
The  Toledo,  Cincinnati  and  St  Louis  Railroad 
Company,  to  forecloae  the  mortgages,  and  the 
defendant  company  appeared  and  submitted  to 
a  default  and  a  decree  of  foreclosure.  A  re- 
ceiver and  a  special  master  were  appointed, 
and  the  receiver  was  ordered  to  keep  a  separate 
account  of  the  earnings  of  each  division,  which 
be  nroceeded  to  do,  on  November  1,  1888. 
The  apedaX  master  found  that  the  net  earnings 
of  the  Iron  Raflroad  for  the  five  months  from 
November  1,  1888,  to  April  1,  1884,  were 
t88,716.87.  On  the  15th  of  July,  1884,  five 
penoDS  whose  names  are  given,  holders  to  a 
neater  or  lea  amount  of  the  first-mortgage 
DODd%  became  a  committee  of  the  firai-ffiort- 
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Sige  bondholders,  under  a  contract  whereby 
ey  were  to  purchase  the  Iron  Railroad,  with 
all  Its  property,  under  the  decree  of  sale.    All, 
or  substantially  all,  of  the  first-mortgage  bond- 
holders signed  the  contract  with  the  committee; 
but  the  second-mortgage  bondholders  had  oo 
notice  thereof,  and  were  not  invited  to  partici- 
pate in  the  appointment  of  the  committee.    A 
copy  of  the  agreement  Is  annexed  to  the  bill. 
It  contained  a  provision  authorizing  the  com- 
mittee to  negotiate  for  a  participation  by  tbe 
second-mortgage  bondholders  in  tbe  benefits  of 
tbe  trust  created  by  the  agreement    On  the 
10th  of  June,  1884,  the  holders  of  the  second- 
mortgage  bonds  were  called  together  in  Boston, 
and  a  committee  of  five  of  them,  of  whom  the 
plaintiff  was  one,  was  appointed  to  confer  with 
the  committee  of  the  first- mortgage  bondhold- 
ers, in  regard  to  a  participation  In  the  reor- 
ganization of  the  Company,  and  to  take  such 
other  steps  as  might  be  necessary  to  protect  the 
interest  of  tbe  second-mortgage  bondholders. 
On  Uie  19th  of  June,  1884,  the  two  commit- 
tees met,  and  it  was  agreed  between  them 
that  the  second- mortgage  bondholders  should 
participate  in  tbe  reor^nizatioo,  and  should 
rank    therein   substantially    as    they  ranked 
previously,  subject  to  a  lair  division  of  ex- 
.penses.  it  being  understood    that  a  plan  of 
reorganization  should  be  submitted,  and  that 
the  committee  of  the  first-mortgage  bondhold- 
ers should  purchase  the  property  at  the  sale. 
The  railroad  and  property  were  sold  on  the  28th     [526) 
of  June,  1884,  in  pursuance  of  the  decree,  and 
the  defendant  Coombs,  acting  for  the  commit- 
tee of  the  first-mortgage  bondholders,    pur- 
chased the  same  for  f500,000,  and,  as   the 
plaintiff  assumed  and  had  reason  to  believe, 
for  the  benefit  of  both  classes  of  security  hold- 
ers.   The  sale  was  confirmed  on  the  18Ui  of 
July,  1884,  and  on  the  81st  of  July,  1884.  the 
committee  of  the  second-mortgage  bondholders 
submitted  to  the  conunittee  of  the  first-mort- 
gage bondholders  a  plan  for  reorganization,  a 
copy  of  which  is  annexed  to  the  bill  with  a 
copy  of  a  letter  from  the  committee  of  tbe 
second-mortgage  bondholders,  accompanying 
it    Meantime,  immediately  after  the  sale,  tbe 
committee  of  the  first-mortgage  bondholders 
proceeded  to  organize,  under  the  laws  of  Ohio, 
the  defendant  corporation  The  Iron  Railway 
Company,  with  the  intention  of  transferring 
the  property  to  it  when  the  sale  should  be  con> 
firmed.    The  Iron  Railway  Company  is  capi- 
talized at  $600,000,  with  the  purpose  of  issuing 
its  stock,  dollar  for  dollar,  to  the  tirst-morlgage 
bondholders  for  their   bonds,    and  for   two* 
years'  unpaid  interest,  and  for  expenses,  with- 
out recognizing  the  rights  of  the  second-mort- 
Sage   bondholders.    Coombs  has  transferred' 
le  railroad  and  property  to  The  Iron  Railway 
Company,  which  is  composed  of  the  parties- 
who  made  up  the  first-mortgage  bondholders, 
and  no  new  or  innocent  party  holds  the  stock, 
thereof;  and  the  corporation  and  the  holders* 
of  its  stock  had  full  notice  from  the  beginning: 
of  the  rights  of  the  second-mortgage  bondhold- 
ers.   In  August,  1884,  notice  of  the  claims  of 
the  second-mortgage   bondholders  was  pub- 
lished in  certain  newspapers  In  lioston,  where? 
both  classes  of  securities  are  largc^  or  entirely- 
held.    On  the  6th  of  August,  18o4,  the  com- 
ttee  of  the  aecond-mortigage  bondholders- 
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Berv6d  upon  each  member  of  the  oommittee  of 
the  fint-mortgage  bondholden  a  notice  assert- 
ing the  rights  of  the  second-mortgage  bond- 
holders,  and  a  like  notice  upon  The  Iron  Rail- 
way Company,  and  also  published  a  like  no- 
tice in  two  £io8ton  newspapers;  all  of  which 
was  done  before  The  Iron  Railway  Company 
issued  the  stock.  In  the  various  statements 
which  appear  as  a  matter  ofpublic  record,  the 
Trust  Company  and  The  Toledo,  Cincinnati 
and  St.  Louis  Railroad  Company  have  alleged 
that  the  earnings  of  The  Iron  Railroad  Com- 
pany have  been  sufficient,  if  kept  separate,  to 
pay  the  interest  on  the  first-mortgage  bonds, 
such  statements  being  made  in  the  papers  filed 
in  the  various  foreclosure  proceedings  to  fore- 
close the  various  divisions  of  The  Toledo,  Cin- 
cinnati and  St.  Louis  Railroad  Company.  The 
committee  of  the  first-mortgage  boncmoldera 
have  slated  repeatedly  in  a  public  way  that 
their  road  was  earning  sufilcient  to  pay  tiie  in- 
terest on  the  first-mortgage  bonds,  and  such 
claim  was  made  bv  them,  and  by  all  that  class 
of  bondholders,  when  The  Toledo,  Cincinnati 
and  St.  Louis  Railroad  Company  first  ceased  to 
pay  interest  on  the  first-mortgage  bonds. 

No  demand  was  ever  duly  made  by. the  hold- 
ers of  the  first-mortgage  bonds  for  their  interest, 
in  accordance  with  tne  terms  of  their  mort- 
gHge,  nor  by  the  Trust  Company  as  trustee. 
A  portion  of  the  property  alleged  to  have  been 
purchased  under  the  decree  of  foreclosure  and 
sale  is  covered  by  the  second  mortgage  and  not 
by  the  first,  although  it  is  daimea  bv  the  pur- 
chasing committee  and  asserted  to  have  been 
conveved  to  The  Iron  Railway  Company.  The 
Iron  Railway  Company  claims  that,  by  virtue 
of  its  title  from  the  committee  of  the  first-mort- 

Sge  bondholders,  it  has  acquired  a  right  to 
e  entire  income,  from  whatever  source,  of 
The  Iron  Railroad  Companv  and  all  its  prop- 
erty and  franchises,  although  the  same  mayez- 
ceod  the  sum  sufficient  to  pay  the  interest  on 
such  first-mortffage  bonds.  There  can  be  no 
valid  decree  of  foreclosure  and  sale  which  will 
deprive  the  second-mortgage  bondholders  from 
participating  in  the  net  profits  and  income, 
after  paying  the  interest  on  the  first-mortgage 
bonds.  By  the  terms  of  both  mortgages,  ^e 
property,  if  sold,  was  to  be  sold  in  the  City  of 
Ironton,  Ohio,  and  the  same  place  should  have 
been  adopted  when  sold  under  decree  of  the 
court  The  net  eaminn  of  The  Iron  Railroad 
Company  should  have  been  applied,  from  the 
time  of  tne  appointment  of  the  receiver,  to  pay 
the  interest  on  the  first-mortgage  bonds,  and 
the  balance  should  have  been  left  for  the  sub- 
ject of  an  accotmt  between  the  receiver  and  the 
second-mortgage  bondholders,  in  aonordance 
with  the  terms  of  the  mortgage. 

The  bill  prays  for  an  answer  under  oath,  and 
also  for  a  notice  to  the  second-mortgage  bond- 
holders to  come  in  and  aid  in  the  prosecution 
of  the  suit;  that  the  sale  to  the  oommittee  of 
the  first-mortgage  bondholders  be  rescinded,  or 
so  far  qualified  as  to  be  declared  to  be  in  trust 
for  both  classes  of  bondholders;  that  the  sale  to 
The  Iron  Railway  Companv  be  rescinded  or  be 
declared  to  be  for  the  benefit  of  both  classes  of 
bondholders;  that  an  account  be  taken  of  the 
amount  of  the  earnings  of  The  Iron  Railroad 
Company,  applicable  to  the  payment  of  in- 
terest on  its  first  and  second  mortgage  bonds. 


received  since  the  road  was  placed  in  the 
hands  of  a  receiver,  and  also  an  account  of 
the  amount  of  earnings  diverted  by  the  con- 
solidation, prior  to  the  appointment  of  a  re- 
ceiver, and  an  account  of  the  amount  of  prop- 
erty under  the  control  of  the  court,  which 
ought  to  be  applied  upon  the  bonds  in  lieu  of 
sudi  diverted  earnings;  for  the  application  of 
the  same,  first,  in  payment  of  the  interest  over- 
due on  the  firat- mortgage  bonds,  and  the  bal- 
ance, if  any,  after  that,  in  payment  of  interest 
up  to  the  specified  rate  on  the  second-mortgage 
bonds;  and  for  general  relief. 

The  Iron  Railway  Companv  and  Coombs  put 
in  separate  demurrers  to  the  bill.  The  demur- 
rer of  The  Iron  Railway  Company  alleges  want 
of  equity,  and  also  multifariousness,  in  that 
the  bill  seeks  both  to  have  the  foreclosure  pro- 
ceedings avoided  and  the  sale  set  aside,  and  to 
obtain  a  participation  in  the  benefits  of  the  pur- 
chase of  the  property  at  the  sale:  and  also  al- 
leges that  it  appears  that  the  plaintiff  has  not 
b^n  injured  by  the  foreclosure  proceedings, 
and  that  he  might,  with  diligence,  have  pre- 
vented or  remedied  any  injury  by  intervening 
in  the  proceedings;  that  for  all  such  injury 
there  was  a  plain,  adequate  and  complete  rem- 
edy at  law,  in  a  suit  against  the  Trust  Com- 
pany; that  it  is  admitted  by  the  bill  that  default 
was  made  in  paying  the  interest  due  to  the 
holders  of  the  first-mortgage  bonds,  which  con- 
tinued up  te  the  time  of  the  sale  of  the  road 
and  still  continues,  but  it  conteins  no  offer  to 
pay  the  bonds  or  the  interest  due  on  them,  oi 
to  redeem  the  property  from  the  first  mortgage 
that  it  does  not  allege  any  privity  with.or  duty  or 
liability  to,  the  second-mortgage  bondholders, 
on  the  part  of  the  first-mortgag^  bondholders, 
nor  any  common  interest  between  them;  that  as 
to  so  mudi  of  the  bill  as  rests  upon  any  alleged 
agreement  or  underteking  on  the  part  of  the 
committee  of  the  first-mortgage  bondholders, 
whose  names  are  given  in  the  bill,  it  appears 
that  an  of  them  are  necessary  parties  and  none 
of  them  are  made  parties;  that  all  of  them  and 
the  plaintiff  are  citizens  of  Massachusetts,  and 
that  this  court  has  no  jurisdiction  to  enforce 
the  alleged  agreement;  that  the  agreement  is 
not  sufficient  in  form  or  certainty  to  permit  its 
enforcement  or  to  warrant  any  recovery  of 
damages  on  account  of  any  breach  of  it;  that 
no  consideration  Is  alleged  for  it,  nor  is 
it  alleged  to  be  in  such  form  as  imports  con- 
sideration; that  the  committee  were  not  au- 
thorized to  make  any  such  agreement  with  the 
second-mortgage  bondholders;  that  such  agree- 
ment and  this  suit  admit  the  competencv  of 
the  organization  of  The  Iron  Railway  Com- 
pany, and  such  agreement  and  the  alleged  au- 
thority therefor  do  not  appear  to  be  competent 
to  create  any  privity  with,  or  duty  or  liability 
to,  the  plaintiff,  on  the  part  of  Tne  Iron  Rail- 
way Companv  and  its  stockholders;  that  it  does 
not  appear  that  Coombs  was  in  privity  with, 
or  incurred  any  obligation  or  liability  to,  the 
plaintiff  or  any  of  the  second-mortgage  bond- 
nolders,  or  was  served  with  any  notice,  or  had 
any  knowledge,  of  any  undertaking  in  behalf 
of  any  second-mortgage  bondholders,  or  of  any 
violation  thereof,  and  no  fraud,  or  knowledge 
of  or  complicitv  in  any  fraud,  on  the  part  of 
Coombs,  is  sufDcientlv  alleged  in  the  bill;  that 
it  is  alleged  in  the  biU  that  no  fordosure  pro- 
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oeedingB  such  as  are  set  forth  can  bar  the 
Becood-mort^age  bondholders  from  the  net 
profits  and  income,  after  the  payment  of  the 
in 'crest  on  the  first-mortgage  bonds;  and  that 
for  the  recovery  of  any  proi)erty  formerly  of 
The  Iron  Railroad  Company  which  may  not 
have  been  covered  bv  the  first  mortgage  but 
may  have  been  covered  bv  the  second  mortgage, 
it  app^urs  that  the  parties  in  interest  have  a 
plam,  adequate  and  complete  remedy  at  law. 
The  demurrer  of  Coombs  is  to  the  same  ef- 

tS30]    feet  as  that  of  The  Iron  Railway  Company. 

On  a  hearing  on  the  bill  and  demurrers,  a 
decree  was  entered  dismissing  the  bill,  with 
costs.  An  application  for  a  rehearing  was 
made,  on  an  allegation  of  surprise  and  acci- 
dent, by  reason  whereof  the  case  was  not  prop- 
eriy  presented  on  the  part  of  the  plaintifF.  On 
a  hearing  on  the  application,  a  decree  was 
made  wluch  states  that  the  plaintiff  was  heard 
in  support  of  his  application,  as  well  upon  all 
matters  which  he  had  to  advance  on  the  in- 
taffidency  of  the  prior  hearing,  as  upon  any 
alleged  error  in  the  iudgment  thereupon  ren- 
dered, and  the  defendants  were  not  only  heard 
in  support  of  the  sufficiency  of  the  hearing  and 
the  correctness  of  the  judgment,  but  "aUo  of- 
fered in  open  court,  for  the  purpose  of  prevent- 
ing any  amendment  hereafter  to  said  bill  by 
incorporating  therein  an  offer  to  redeem  said 
Iron  Bailrooa  either  from  the  lien  of  the  first 
mortgage,  or  from  the  purchaser,  if  and  when- 
ever ui  the  future  the  circumstances  and  par- 
ties may  have  become  changed,  and  said  prop- 
erty may  have  increased  in  value,  to  waive  all 
objection  to  said  bill,  if  said  complainant  would 
amend  the  same  forthwith  by  making  such  an 
offer  to  redeem,  and  accept  a  decree  of  this 
court  limiting  the  time  therefor,  and,  on  de- 
fault in  makmg  such  redemption,  to  be  forever 
barred  and  foreclosed  of  all  rieht,  title  and 
interest  in  said  property;  and  said  complainant 
declined  said  offer.  And  thereupon,  upon 
consideration  thereof,  and  for  other  sufficient 
reasons,  as  well  as  said  offer  by  said  defend- 
ants, said  motion  for  a  rehearing  is  denied,  and 
said  Iudgment  sustaining  said  demurrer  and 
dismissing  said  bill,  with  'costs,  stands  con- 
firmed." The  plaintiff  has  appealed  from  the 
decree  dismissing  the  bill. 

It  is  imposuble  to  sustain  this  biU  as  against 
fbe  demurrers.  There  is  no  allegation  of  any 
actual  fraud.  There  is  no  offer  to  redeem. 
There  is  no  averment  of  any  consideration  or 
mutuality  in  the  alleged  agreement  between 
the  two  committees.  There  is  no  allegation 
tiiai  the  pwpexty  was  sold  for  less  than  its 
actual  value.  The  bill  admits  that  the  claim 
of  the  first-mortgage  bondholders  is  superior 
to  that  of  the  second-mortgajro  bondholders; 
and  the  failure  of  the  plaintiff  to  offer  to  re- 
deem is  evidence  that  ne  does  not  think  the 

.-^,.    property  was  worth  move  than  it  brought  at 

[i^sii    the  sale. 

If  the  plaintiff  or  the  second-mortgage  bond- 
holders luul  exercised  due  diligence,  thev  miffht 
have  intervened  in  the  foreclosure  suit  I^o 
fnmd  being  alleged,  the  proper  remedy,  if  any 
legal  inJiOT  was  sustained  by  them,  was  to 
apply  to  the  court  in  which  the  foreclosure 
took  place*  to  set  aside  the  decree  or  the  sale. 
The  bfll  does  not  allege  any  fraud  as  having 
been  committed  by  any  party  to  the  foreclosure 
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suit,  or  that  the  decree  was  any  part  of  a  fraud- 
ulent arraDgement.  There  is  no  allegation  of 
any  fraudulent  practice  wherebjr  any  second- 
mortgage  bondholders  lost  any  right  to  bid  at 
the  sale:  nor  can  it  be  j^thered  from  the  bill 
that  they  ever  had  any  idea  of  bidding  or  of 
contributing  to  the  purchase. 

As  to  the  allegation  in  respect  of  the  incon- 
sistent positions  of  the  Trust  Company  as  a 
trustee  under  both  of  the  mortgages,  no  col- 
lusion on  the  part  of  that  Company  is  averred; 
nor  is  it  alleged  that  the  company,  so  far  as  it 
did  or  could  represent  the  secfind-mortga^e 
bondholders,  was  unfaithful  to  its  trust.  There 
having  been  an  admitted  default  on  the  first 
mortage,  and  the  foreclosure  proceedings  hav- 
ing been  properly  instituted,  there  is  an  ab- 
sence of  any  allegation  in  the  bUl  that  the 
second-mortgage  bondholders,  if  they  had  been 
parties  to  the  suit  otherwise  than  through  the 
trustee,  could  have  taken  any  steps  which 
would  have  prevented  the  decree  of  foreclos- 
ure. The  Trust  Company. was  a  trustee  un- 
der the  first  mortgage,  which  was  prior  in 
right  to  the  second.  It  discharged  no  more 
than  its  duty  to  the  first-mortgage  bondhold- 
ers; and  it  appears  by  the  bill  tnat  the  second- 
mortgage  bondholders  had  a  meeting  and  ap- 
pointed a  committee  eighteen  days  prior  to  the 
sde,  and  thus  had  full  Knowledge  of  the  situa- 
tion of  affairs,  and  full  opportunity  to  appl/ 
to  intervene  as  parties  to  the  suit.  Moreover, 
the  bill  alleges  that  the  foreclosure  suit  was  a 
suit  to  foreclose  both  of  the  mortgages,  and, 
of  course,  according  to  their  respective  priori- 
ties. The  bondholders  were  represented  by 
their  trustee,  as  is  established  by  numerous  de- 
cisions. 

As  to  the  other  allegations  in  the  bill,  which 
question  the  proceedings  which  took  place  in 
the  foreclosure  suit  prior  to  the  sale,  they  were     rKooi 
matters  proper  for  adjudication  in  that  suit,      L»«*i 
and  they  cannot,  under  the  circumstances  of 
the  case,  be  questioned  in  this  suit.    We  have 
considered  all  of  them,  and  pass  them  without . 
further  observation. 

As  to  the  alleged  agreement  that  the  second- 
mortgage  bondholders  should  participate  in  the 
reorgamzation,  the  claim  made  in  regard  to  it 
may  be  dismissed  with  a  few  words.  If  there 
was  any  such  agreement  which  could  be  bind- 
ing, it  was  an  agreement  with  the  members  of 
the  committee  of  the  first-mortgage  bondhold- 
ers as  individuals,  and  thejr  are  not  made  par- 
ties to  the  suit,  though  their  names  are  given. 
Nor  does  the  plaintiff  represent  the  committee 
of  the  second-mortgage  bondholders,  with 
whom  the  agreement  is  alleged  to  have  been 
made.  Nor  does  The  Iron  Railway  Company 
represent  the  committee  of  the  first-mortgage 
bondholders.  Independently  of  this,  the  al- 
leged agreement  is  too  vague  and  indefinite  to 
furnish  a  foundation  for  its  enforcement.  On 
the  showing  of  the  bill,  the  parties  never  en- 
tered into  any  contract,  and  the  court  would 
have  to  make  one  for  them.  There  was  no 
mutuality  in  the  agreement  alleged,  and  no 
adequate  consideration  for  it  is  stated  or  can 
be  imported.  These  same  considerations  show 
that  Uie  agreement  cannot  be  adjudged  to 
create  a  trust  for  the  benefit  of  the  second- 
mortgage  bondholders.  If  the  plaintiff  or  the 
other  second-mortgage  bondholders  hav«  any 
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ri^l  of  actloii  to  respect  of  toy  inch  agrae- 
muktt  it  miut  be  one  at  law. 

We  baye  oonaldered  the  Tarioas  questions 
raised  bj  the  hill  and  the  demurren,  and  are 
of  opinion  thai  they  do  not  need  any  farther 
remark. 


OSORGB  R  RIDDLB  ar  al.,  Afpt$., 

e. 

JOSEPH  M.  WHTTEHILL. 

IBee  &  a  Beportsr^  ed.  en-a«l> 

AMtignmtni  hu  one  partner,  when  dUeohee  part- 
nenkip-^rfffht  to  euefor  eettloment  qf  partner* 
Mp  affaire-^Staiute  of  Limitatione—reai 
eetate  ^  partnen-^figJU  qf  eurviving  or  i0le- 
eni  piirtner^-^truetee^  when  one  partner  i»— 
efed  tf  Statute  nf  JAnUtaHone  in  equity  caeee. 

h  An  uBiffDmeDt  by  one  partner  disw>lvei  the 
psrtnerihip,  If  the  partnership  is  at  will;  If  It  is 
not  at  win,  the  ssslirnment  is  cause  for  dtaolutton* 

a.  The  rlsrht  of  aotion,  to  sae  for  the  settlement  of 
partnership  alEalrs,  does  not,  as  matter  of  law, 
aoonie  at  the  time  of  tbe  dissolution  of  the  llrm« 
but  depends  on  otroumstanoes. 

a.  When  the  partnership  affairs  are  being  wound 
up  without  antagonism  between  tbe  parties,  and 
assets  are  being  reallnd  and  debts  paid,  the  Stat- 
ute of  Limitations  has  not  begun  to  run« 

C   No  length  of  possession  of  one  partner  of  real 


estate  paid  for  wfth  partnership  funds,  and  oon- 
vejed  to  him,  bars  the  other  partners.  Booh  real 
estate,  used  for  partnership  uses.  Is,  In  equltj, 
treated  as  personal  propertj.  In  paying  debte  anid 
adjusting  the  equities  of  the  partners 

8.   Where  dissolution  oomes  bj  death  or  ssslirn 
ment  of  one  partner,  the  sorrlTlng.or  solTeot 
partners  hold  the  partnership  propertj  for  the 
purpose  of  olostaig  up  Iti  affairs. 

a.  Where  there  is  an  agreement  that  one  partner 
Shall  olose  up  the  business  of  the  firm  and  eettle 
Its  affairs,  whloh  had  been  under  his  management* 
a  trust  is  created,  and  the  bar  of  the  Statute  of 
Limitations  does  not  begin  to  run  against  the 
right  to  an  acoonnt  for  partnership  dealings  so 
long  assuoh  partner  aots  under  tbe  trust,  until  he 
repudiates  It. 

7.  When  the  oause'of  aotloo  Is  legal  and  the  Btst- 
ute  has  barred  the  remedy  at  taw,  the  defense  Is 
ss  complete  In  equity  as  at  law;  but  when  the 
ease  falls  within  tbe  ezoluslTe  jurlsdlotlon  of  a 
eourt  of  equity  the  Statute  is  not  necessarily  ap- 
plied. 

[No.  814.] 

BubnUtted  Man  h  ^^90,    Decided  May  19,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  Stotes  for  the  Eastern  Dis- 
trict of  Arkansas  dismissing  a  suit  in  equity 
for  an  account  of  the  business,  property  and 
liabilities  of  a  partnership  and  for  a  decree 
for  the  amount  aue  complainant  and  that  the 
undisposed  assets  of  the  firm  be  appropriated 
to  the  satisfaction  of  the  decree,  and  for  gen- 
eral relief.    Beeereed. 


VoTM,^  ParinertMp;  dCnotutlon  by  amtgmnent  or 
iNMltmpeey  qT  ens  SMntnsr,  or  at  Ms  iplB. 

A  sale  by  one  partnerof  his  Interest  dissolves  the 
nrm;  and  the  amlgnee  or  purchaser  becomes  a  ten- 
ant In  common  with  the  other  partners,  and  may 
malntBin  a  suit  for  an  accounting  against  the  other 
partners  and  the  persons  to  whom  they  hsTO  trane* 
f  erred  their  Interest.  Marx  t.  Ooodnough,  IS  Or.  H 

One  member  of  the  partnership,  with  the  consent 
of  bis  copartners,  made  a  TOluntary  assignment  of 
aU  his  Interest  In  tbe  partnership  to  one  of  bis  co- 
partners, and  retired  from  the  boslnesB.  Held,  That 
this  worked  a  diarolutlon  of  the  partnership.  &!»• 
tare  ▼•  Cushlng,  4  Hun,  608. 

Where  A  and  B  were  tenants  tai  common  of  oerw 
tain  lands,  and  carried  on  the  farming  business  as 
partners,  and  A  sold  and  transferred  his  moiety  of 
the  lands.  It  wss  held  that  by  such  transfer  the  part* 
nenhip  was  dissolved.  Mumford  t.  McKay,  8 
Wend.  40. 

The  grantee  became  a  tenant  In  common  with  B 
m  the  partnership  property,  taking  the  undivided 
share  of  his  grantor,  subjeot  to  aU  the  rights  of  A, 
and  to  the  account  to  be  taken  between  the  original 
partners,   /d. 

Where  no  speollled  period  Is  limited  for  the  con- 
tinuance of  the  partnership,  either  party  may  dis- 
solve It  at  any  Ume.  Nerot  v.Bumand,4Buss.800; 
Crawshay  v.  Vaule,  1  Swanst  608;  8  Kent,  Com.  68, 
64;  Oow,  Partn.  (8d  ed.)  108;  Story,  Fartn.  H  84, 978, 

sm 

Whetfaer  a  partnership  for  a  certain  time  can  be 
dissolved  by  one  partner  at  his  mere  will  and  pleas- 
ure before  the  term  has  expired,  seems  to  have 
been  doubted  by  some  anthorttles.  Story,  Partn. 
SS78. 

In  tevorcff  the  right  of  one  partner  In  such  oases, 
sees  Kent,  Oom.  86;  Msrquand  v.  New  York  Mfig. 
Co.  17  JohnSL  SBIc  Skinner  v.  Dayton,  18  Johns.  888; 
Btehcp  V.  Btedkles,  1  Hoffm.  Gh.  884;  Ospe  Sable 


Go's  Osse,  8  Bland,  Oh.  (Md.)  874.  Against  It,  see 
Story,  Partn.  H  878, 878;  Howell  v.  Harvey,  8  Ark. 
881;  Pearpoint  v.  Oraham,  4  Wash.  0.  C  884;  Pothler, 
Parte.  188.  See  also  Monroe  v.  Conner,  16  Me.  180; 
Oow,  Partn.  (8d  ed.)  218,  818,  80,  885;  Crawshay  v. 
If aole,  1  Swanst.  485;  Peaoook  ▼.  Peacock,  18  Yes. 
Jr.  66:  BIstet,  Partn.  84. 

A  voluntaiy  asslgoment  made  by  one  partner,  of 
his  share  and  Interest  In  a  partnership,  limited  to 
continue  for  a  spedfled  pwiod,  does  not  of  Itself 
dissolve  the  partnership,  nor  furnish  a  cause  for 
which  a  court  of  equity  will,  on  the  application  of 
the  ssslgnor,  or  of  the  sarignee,  decree  a  diarolutlon 
against  the  consent  of  the  other  partners.  Ferrero 
V.  Buhlmeyer,  84  How.  Pr.  88L  - 

When  no  time  Is  named  for  the  continuance  of  a 
partnership.  It  Is  dissolvable  at  tbe  wUl  of  either 
partner.  Story,  Partn.  1 888;  Law  v.  Ford,  8  Paige, 
810;  Marten  v.  Van  Schaick,  4  Paige,  479;  Goodman 
T.  Whitcomb,  I  Jac.  *  W.  688;  McBlvey  v.  Lewis,  78 
K.T.  873. 

A  partnership  contract  for  a  non-epeolfied  term  is 
dissolvable  by  either  partner  at  wIlL  Story,  Partn. 
1 888;  Briggs  v.  Weldmann  Cooperage  Co.  84  N.  T. 
&B.80a 

A  partnership  formed  by  pessons  Interested  In  a 
railway  company,  for  the  single  purpose  of  pur- 
chasing stock  in  another  railway  company  with  the 
design  of  securing  Its  control  for  the  benefit  of 
their  corporation.  Is  terminated  by  the  sale  of  a 
portion  of  the  stock  purchased,  and  a  distrlbntlon 
of  the  balance  among  the  copartners.  Kennedy  v. 
Porter,  108  N.  T.  881 

The  fact  that  one  partner  has  transferred  a  part 
of  his  Interest  to  a  third  party,  and  has  pledged  the 
other  part  thereof  to  such  party  by  way  of  collateral 
security,  does  not  Justify  the  other  partner  In  ex- 
cluding the  plaintiff  from  all  connect^n  with  or 
control  over  tbe  property  and  business.  WUcoz  v. 
Pratt,  68  Hun,  8«0l 

Where  a  copartnership  Is  formed  to  undertake  a 
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Stetement  by  JMk  (MtfJtuHee  Follen 
On  the  10th  dar  of  Mftrch,  1886,   George 
R.  Riddle  and  Wilson  8.  Packer,  aa  trustee 
for  Electra  Packer,  filed  their  bill  of  com- 

SUint  in  the  Circuit  Court  of  the  United 
tates  for  the  Eastern  District  of  Arkansas 
against  Joseph  M.  Whitehill,  alleging  that 
on  the  7th  day  of  March,  1870,  andfor  more 
than  twenty  yean  prior  thmto,  the  com- 
BMMl  plainants  and  one  T.  J.  Coleman,  deceased, 
were  partners  in  business  under  the  firm  style 
of  Riadle,  Coleman  A  Co.,  with  their  prin- 
cipal office  at  the  Cit^  of  Pittsburgh,  in  the 
8tate  of  Pennsylvania,  engaged  in  dealing 
In  coal,  purchasing  and  transporting  the 
aame  to  tiie  markets  on  the  lower  Mississippi 
River  and  elsewhere,  and  selling  the  same 
for  a  profit ;  that  on  said  7th  day  of  March, 
1870,  said  firm  of  Riddle,  Coleman  Sc  Co. 
entered  into  an  agreement  with  the  defendant, 
Joseph  M.  Whitehill,  as  follows: 

"Memorandum  of  articles  of  agreement 
between  J.  M.  Whitehill,  of  the  first  part, 
and  Riddle,  Coleman  and  Co.,  of  the  second 
part,  as  follows : 

**They  agree  to  start  a  coal  depot  at  Island 
Eighty-two  in  copartnership,  uid  the  said 
Whitehill  a^^rees  on  his  part  to  give  his 
whole  attention  to  tiie  management  at  the 
coal  yard«  and  the  said  Riddle,  Coleman  and 
Co.  on  their  part  are  to  furnish  coal,  capital 
or  credit  to  start  the  yard  and  charge  no 
Interest  for  the  extra  capital,  in  lieu  of  the 
•aid  Whitehiirs  services  at  the  depot    The 


said  Whitehill  Is  entitled  to  (me  half  the 
profits  or  losses  and  the  said  Riddle,  Cole- 
man and  Co.  the  other  half,  to  be  allowed 
about  Vicksburg  and  New  Orleans  prices  for 
the  coal  delivered  at  the  island.  It  is  also 
agreed  that  the  business  shall  be  carried  on 
under  the  name  and  style  of  J.  M.  White- 
hill and  Co.,  and  the  partnership  is  exclu- 
sively for  the  purpose  of  selling  coal  by  re- 
tail and  no  other,  and  to  continue  for  five 
years,  providine  the  firm  of  Riddle,  Cole- 
man and  Co.  wish  to  continue  in  the  coal 
business,  but  if  they  want  to  stop  the  coal 
business  or  wish  to  draw  out  of  the  business 
at  Eightv-two,  the  firm  of  J.  M.  Whitehill 
and  Co.  is  to  wind  up  their  affairs  and  sell 
the  stock  to  the  best  advantage  for  all  parties 
concerned. 
*'This  the  7th  day  of  March,  A.  D.  1870. 

-J.  M.  Whitehill. 

*"  Riddle,  Coleman  &  Co. " 

That  in  accordance  with  said  agreement, 
RiddlSL  Coleman  &  Co.  furnished  to  said 
firm  of  J.  M.  Whitehill  A  Co.  a  complete 
plant  and  outfit  with  which  to  start  a  coal  rest] 
yard  and  depot  for  the  retailing  of  coal  at 
Island  Eighty-two,  consisting,  in  part,  of  a 
wharf  boat,  with  rooms  for  office,  for  resi- 
dence of  Whitehiirs  family,  quarters  for 
the  crew  and  employ^  of  the  firm ;  box  boats 
or  fiats  for  measuring  out  and  selling  coal 
from  boxes;  shovels,  chains,  lines,  barrows, 
anchors,  etc.,  and  also  coal  in  barges  and 
coal  boats ;  insured  the  same,  and  also  fur- 


pardoolar  enterprise  and  complete  the  same  in  a 
mode  speotfloallj  agreed  upon,  it  oannot  be  terml- 
oatad  at  the  will  of  one  or  more  of  the  parttas,  Imt 
€o1j  for  some  one  of  the  oanaet  reoofmlaed  by  the 
eourti  as  saHloieot  to  authorlae  them  to  wind  up  a 
pertnenbip.    Hubbell  v.  Buhler,  48  Hue,  88. 

Tbe  benkmptoy  of  one  member  of  a  firm  works 
e  dinolutlon  of  the  partnership  onlylto  the  extent 
of  dlnblioff  it  from  entering  into  wuj  new  engage* 
■MotB  or  inourring  new  obligations,  except  those 
ffcquired  to  complete  its  unfinished  buiinesB  and 
wind  up  tta  aliaflrs.  Lindley*  Partn.  881,  888,  991; 
Omwsbaj  v.  CoiUna,  15  Yes.  Jr.  818;  King  v.  Leiffh- 
(oo,  100  N.  Y.  888. 

A  partnenhip  for  no  definite  period  is  dissolvable 
bj  either  party  by  mere  notice;  and  such  notice 
may  be  Implied  from  withdrawal  of  a  partner. 
ColL  Parto.  1 1(9:  Pine  v.  Ormsbee,  8  Abb.  Pr.  N.  8. 
US;  Skinner  v.  Tinker,  84  Barb.  888. 

A  bona  fide  astignment  by  one  partner  of  his 
pertDershlD  mterest,  <pto  faeto  dissolves  the  part- 
oecahip.  If  the  assignee  elect  to  treat  it  as  disBol  ved, 
ootwtttostandinir  the  articles  expressly  provide  that 
Che  oopartoership  shall  continue  untO  two  of  the 
pertner^  shall  demand  dissolution,  and  the  other 
pertaen  are  desfarons  to  have  it  continue.  Mar- 
quand  v.  New  York  Mfig.  Oo.  17  Johns.  fiHw 

Thoogli  aarignmsiit  by  one  partner  of  all  his 
riffhi,  title  and  interest  in  the  copartnership  prop- 
erty works  a  diarolution  of  the  partnership,  a  sale 
and  transfer  of  the  interest  which  one  partner  has 
In  a  partkrolar  stock  held  by  tbe  firm  does  not  have 
that  effect.  Gomstock  ▼.  Buchanan,  87  Barb.  187, 
aOrmod,  07  Barb.  148,  noCs.    * 

A  eopartncfshlp  is  dissolved  by  one  of  the  mem- 
ben  beooming  insolvent  and  making  anaasign- 
ment  for  the  benefit  of  his  creditors,  and  the  solv- 
ent member  has  the  right  to  manage  and  dose  up 
thebnalness.  Qgdenv.  Amot,88Hun,148,18N.  Y. 
Week.  Dlir.  U4. 

Bankruptcy  or  insolvency,  eltlier  of  the  whole 
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partnership  or  of  an  individual  member,  dissolves 
a  partnership;  and  the  aaslsrnees  beoomo,  as  to  the 
interest  of  the  bankrupt  or  Insolvent  partner,  ton- 
ants  in  common  with  the  solvent  partners,  subject 
to  all  the  rights  of  the  other  partners.  8  Kent, 
Oom.  68:  Inst  8,  8, 88:  DlflT.  8, 17,  80.  47,  60;  TraUi 
de  SoeiMi  67,  No.  01;  Ex  parte  Barrow,  8  Rose.  SG6; 
Murray  v.  Bogert,  14  Johns.  818;  Kingman  v.  Bpurr, 
7  Pick.  886;  Crawshay  v.  Maule,  1  Swanst.  600;  Bod- 
rlffoes  V.  Heffeman,  5  Johns.  CIl.  417;  Ketcham  v. 
Olark,ejohns.l44. 

A  voluntary  and  bona  tide  assignment  by  a  part- 
ner of  all  his  interest  in  the  partnership  stock  has  i 
the  same  effect,  and  dissolves  the  partnership.  8 
Kent,  Oom.  60;  FOx  v.  Hanbury,  Oowp.  446;  Lord 
Bldon  in  Ex  parte  Williams,  11  Ves.  Jr.  6;  Wilson 
V.  Greenwood,  1  Swanst.  488;  Gow,  Partn.  804-806. 

It  was  formerly  doubted  whether  a  partnenhip 
between  more  than  two.  persons  was  wholly  dis- 
solved by  the  death  or  bankruptcy  of  one;  but 
Lord  Bldon  has  re|>eatedly  laid  down  that  the  de- 
struction of  one  operates  as  a  dissolution  with  r^ 
spect  to  the  whole;  and  this,  notwithstanding  It  is 
entered  Into  for  a  term  of  years,  unless  provision 
is  expressly  made  to  the  contrary.  Bisset,  Partn.  . 
88;  Gillespie  v.  Hamilton,  8  Madd.  861;  Crawshay  v. 
Collins,  16  Yes.  Jr.  888;  Kinder  v.  Taylor,  referred 
to  in  Gow,  Partn.  819:  Boyal  B»nk  of  Scotland  v. 
Christie,  8  Clark  ft  F.  814. 

An  asslsrument  under  the  Insolvent  Act,  or  an 
execution  under  which  a  partner's  share  Is  seised 
and  sold,  is  likewise  a  dissolution.  Bisset,  Partn. 
84:  Crawshay  v.  Ciilhns,  1  Jao.  ft  W.  807, 8  Russ.  825; 
Brown  v.  De  Tastet,  Jac.  884;  Wedderbum  v.  Wed- 
derbum,  4  MyL  ft  a  68:  Skipp  v.  Harwood,  8 
Swanst.*  686,  note:  Waters  v.  Taylor,  8  Yea.  ft  B.  800; 
ColL  Partn.  71. 

(An  examination  of  the  authorities  leads  to  the 
conclusion  that  the  correct  rule  as  to  the  effect  of 
an  assignment  by  one  partner  is  laid  down  in  the 
above  case  of  Biddle  v.  WhitehilL— Bo.) 
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linn  of  J.  M.  Whitehill  &  Co.  for  the  Bum 
of  $16,000,  and  also  leased  to  Brown,  Jones 
.^^^J  A  Co.  the  coal  priyilege  at  the  landing  for  a 
term  of  ten  years,  at  the  price  and  sum  of 
^^  per  annum,  -and  has  collected  and  re- 
€eiTea  Uie  same  for  three  or  four  years,  and 
Is  now  in  receipt  of  the  same ;  that  there  is 
on  said  river  front  a  large  and  valuable  ice- 
house, warehouses  and  other  large  and  valu- 
able improvements  erected  thereon  with  the 
money  and  for  the  benefit  of  J.  M.  Whitehill 
&  Co. ,  from  which  defendant  Whitehill  has 
collected  rents  and  received  the  profits  since 
the  date  of  the  asaignment  of  Riddle,  Cole- 
man A  Co. ;  that  Wnitehill  has  carried  on 
the  business  of  a  receiving  and  forwarding 
merchant  and  ferryman,  by  reason  of  holding 
the  river  front,  and  derived  large  profits; 
that  he  has  received  annually  large  sums  of 
money  for  the  rent  of  houses  and  a  hotel,  built 
with  the  money  of  the  firm  of  J.  M.  White- 
hill &  Co.,  and  Riddle,  Coleman  &  Co.  are 
entitled  to  one  half  of  all  these  receipts ;  that 
defendant  Whitehill  has  sold  some  of  the  lots 
embraced  in  the  conveyances  aforesaid  and  re- 
ceived the  money  therefor,  and  has  exchanged 
some  of  the  lots  for  other  property  situated 
In  the  town,  and,  as  the  title  was  in  some 
instances  taken  in  his  own  name,  the  pur- 
chasers or  grantees  of  some  of  the  lots  may 
have  taken  the  same  for  a  valuable  consider- 
ation without  notice  of  the  riehts  of  Riddle, 
Coleman  &  Co.,  but  defendant  Whitehill 
■hould  be  held  to  account  for  the  proceeds  of 
fuch  lots,  to  one  half  of  which  complainants 
•re  entitled ;  and  that,  as  complainants  charge 
on  information  and  belief,  Whitehill  pur- 
chased with  the  money  of  Whitehill  A  Co. 
a  plantation,  and  took  the  title  thereto  in  the 
name  of  his  wife  and  his  brother,  and  ought 
to  be  required  to  account  for  the  same.  The 
bill  then  praved  that  an  account  be  taken  of 
the  partnership  business  of  the  firm  of  J.  M. 
Whitehill  &  Co. ;  that  that  firm  may  be  dis- 
solved ;  that  a  master  may  be  appointed  to 
state  an  account  of  the  business  and  property, 
and  the  liabilities  of  the  firm ;  the  indebted- 
ness of  J.  M.  Whitehill  dk  Co.  to  Riddle, 
Coleman  &  Co. ;  the  interest  of  Riddle,  Cole- 
man &  Co.  in  the  assets  of  the  business  of 
J.  M.  Whitehill  dk  Co. ;  the  profits  realized 
by  Whitehill  from  the  property  and  privi- 
leges of  J.  M.  Whitehill  A  Co.,  etc.,  etc. ; 
lira  that  at  the  final  hearing  complainants 
may  have  a  decree  for  the  amoimt  due  from 
the  defendant,  and  that  the  lots  and  real 
estate  purchased  with  the  assets  of  the  firm, 
lemainlng  undisposed  of  to  bona  fide  holders 
without  notice,  be  appropriated  to  the  satis- 
faction of  the  decree,  and  a  Judgment  be 
[027  j  tendered  against  the  d^endant  for  any  balance 
due  complainants  on  the  business  of  said 
partnership ;  and  that  a  receiver  be  appointed ; 
and  for  general  relief.  The  bill  was  verified 
by  one  ot  the  complainants. 

The  defendant  Whitehill  demurred,  and 
aligned  for  causes  of  demurrer  r 

"First.  That  said  bill,  in  case  the  same 
were  true,  contains  no  matter  of  equity 
whoreon  tiiis  court  can  ground  any  decree  or 
I  rive  complainants  any  relief  as  against  this 

defendant. 
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**  Second.  That  it  appears  by  the  bill  that 
said  James  Lynn  is  a  necessary  party,  inas- 
much as  it  is  stated  that  said  Kiddle,  Cole- 
man &  Co.  assigned  to  him  all  the  real  and 
personal  property  of  said  firm,  and  it  doea 
not  appear  that  he  has  disposed  of  the  same, 
and  the  bill  seeks  action  in  relation  thereto. 

"Third.  That  the  right  of  action,  if  any 
existed,  to  sue  for  the  settlement  of  the  part- 
nership matters,  accrued  at  the  time  of  the 
dissolution  of  said  firm  of  J.  M.  Whitehill 
&  Co.,  on  October  15,  1877,  and  more  than 
seven  years  next  before  the  institution  of  this 
suit,  and  that  the  demand  is  stale  and  is 
barred  as  a  cause  of  action  against  this  de- 
fendant. 

"*  Fourth.  That  it  appears  from  the  bill  that 
the  creditors  of  said  Riddle,  Colman  &  Co. 
were  paid  before  the  pretended  sale  to  com- 
plainants by  said  James  Lynn,  as  assignee, 
on  January  8,  1885,  and  that  there  is  no  priv- 
ity between  complainants  and  this  defendant 
to  enable  them  to  call  on  him  for  a  settlement 
of  said  partnership  matters." 

On  the  14th  of  April,  1886,  the  court  sus- 
tained the  demurrer,  and  ordered  the  bill  to 
be  dismissed  for  want  of  equity,  and  com- 
plainants prayed  an  appeal  to  this  court, 
which  was  allowed.  On  the  7th  of  October, 
1886,  one  of  the  days  of  the  same  term,  the 
complainant  moved  to  set  aside  the  decree 
dismissing  the  bill,  and  for  leave  to  amend 
the  same  by  inserting  therein :  that  the  de- 
fendant continued  in  the  possession  and  con-  (628) 
trol  of  the  assets  belonging  to  the  firm  of  J. 
M.  Whitehill  &  Co.  for  the  professed  purpose 
of  paying  the  debts  of  the  nrm,  representinfi^ 
to  the  assignee,  Lynn,  that  J.  M.  Whitehill 
&  Co.  were  indebted  in  the  sum  of  $20,000 ; 
that  he,  the  defendant,  had,  in  1879,   made 


arrangements  to  pay  said  indebtedness  by  in- 
stallments of  $6,000  per  year,  and  that  he 
was  using  Uie  assets  of  the  firm  for  that  pur- 


pose ;  that  defendant  did  not  make  any  ad- 
verse claim  to  the  assets  belonging  to  J.  M. 
Whitehill  &  Co.,   until  long  after  the  sale 
hereinbefore  stated,  in  1881 ;  and  that,  after 
paying  all  the  debts  of  J.  M.  V^^itehill  & 
Co.,  the  defendant  is  indebted  to  the  firm  of 
Riddle,  Coleman  &  Co.,  and  subject  to  ac- 
count, as  hereinbefore  stated.     This  motion 
to  set  aside  Uie  decree  and  for  leave  to  amend 
was  continued  on  the  28d  day  of  October, 
1886,   to  the  next  term,  at  which  term  the 
motion  was  overruled.     The   transcript  of 
record  was  filed  in  this  court  on  the  2d  day 
of  April,  1887.  , ,    ,     , 

The  sections  of  the  Statute  of  Limitations 
of  Arkansas  referred  to  are  as  follows : 

••Sec.  4471.  No  person  or  persons,  or  their 
heirs,  shall  have,  sue  or  maintain  any  action 
or  suit,   either  in  law  or  equity,    for  any 
lands,  tenements  or  hereditaments  but  within 
seven  years  next  after  his,  her  or  their  right  to 
onnmenoe,  have  or  maintain  such  suit  shall 
have  come,  fallen  or  accrued ;  and  all  aulta, 
either  in  law  or  equity,  f or  tiie  recoYerr  of 
any  lands,  tenements  or  hereditaments,  ahall 
be  had  and  sued  within  seven  years  next  after 
title  or  cauae  of  action  w^ed,  and  no  time 
after  said  seven  years  shall  have  paaeed.* 

-Sec.  4478.  The  following  actions  laxaWba 
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eommmioed  within  three  yean  after  the  cauae 
of  action  ahall  aocroe,  and  not  after : 

"First.  All  actions  founded  upon  any  con- 
tract or  liability,  express  or  implied,  not  in 
writing." 

**Sec.  4488.  Actions  on  promissory  notes. 
«nd  other  instruments  in  writing  not  under 
seal,  shall  be  commenced  within  five  years 
after  the  cause  of  action  shall  accrue,  and  not 
afterward.* 

"Sec  4488.  All  actions  not  included  in  the 
foregoins  provisions  shall  be  commenced 
within  flVe  years  after  the  cause  of  action 
shall  havo  accrued."  Dig.  Stat  Ark.  1884, 
p.  886. 

Mr.  John  Dalaell»  for  appellants : 

Upon  the  voluntary  assignment  of  one  of 
the  partners,  the  solvent  partner  became  a 
trustee  to  wind  up  the  concern  in  the  best 
manner  for  all  interested  and  without  unnec- 
essary delay. 

Parsons,  Partn.  %  448. 

An  assignee  of  an  assignee  of  a  copartner 
may  maintain  a  bill  in  equi^  against  the 
other  copartners  and  the  agent  of  the  concern. 

PendltUm  v.  Wambenie,  8  U.  8  4  Cranch, 
78^:554). 

When,  after  dissolution,  the  partner  con- 
tinued closing  up  the  business,  receiving 
and  paving  out  money,  the  cause  of  action  is 
<1ecmea  to  have  accrued  at  the  date  of  the 
lost  item  received  or  paid  out.  No  demand 
is  necessary  before  suit  brought 

HEimmond  v.  Hammond^  20  Gki.  668 ;  Maa9&y 
V.  Tingle,  29  Mo.  488 ;  MeClung  v.  Oapehart, 
24  Minn.  17. 

Where  real  estate  is  purchased  and  paid 
for  with  partnership  funds,  but  conveyed  to 
one  of  the  partners  alone,  a  trust  results  in 
favor  of  the  other  partners. 

McOvire  v.  BatMey,  9  Ark.  619. 

No  precise  rule,  applicable  to  all  cases,  as 
to  what  lapse  of  time  will  make  a  demand 
stale  so  as  to  be  barred  in  equity,  can  be  de- 
clared. 

Wil9on  V.  Anthmy,  19  Ark.  22. 

Mr.  D.  H.  Reynolds*  for  appellee: 

The  effect  of  the  assignment  of  Riddle, 
Coleman  &  Co.  was  to  dissolve  the  partner- 
ship of  J.  M.  Whitehill  &  Co. 

Parsons,  Partn.  400 ;  Jansi  r.  FUteher,  42 
Ark.  462;  Ooden  v.  Arnot,  29  Hun,  146; 
Fburth  Nat.  Bank  v.  Nine  Orleane  dt  0.  B,  Oo. 
78  U.  8.  11  Wall.  628  (20 :  88) . 

The  assignee  acquired  only  the  right  to  a 
ahare  of  what  might  remain  aifter  payment  of 
the  debts  of  the  firm  and  Uie  settlement  of  its 
accounts. 

Oaee  v.  Beauregard,  99  U.  8.  124  (86:  871)  ; 
Ituflor  V.  FMdi,  4  Ves.  Jr.  896. 

It  was  the  duty  of  the  assignee  to  act 
promptly  and  pay  the  debts  of  the  assignors 
and  turn  over  to  the  assignors  any  surplus. 

Mansf .  Dig.  gg  805.  809 ;  Balewh  v.  Orif- 
m  87  Ark.  160;  Teah  v.  Bath,  89  Azk.  66; 
Burrill,  Assignments,  462,  480.  648. 

The  statute  oar  destroys  the  right  that  once 
existed,  and  confers  title  on  claimant  in  poa- 
•ession. 

Meeke  ▼.  Mkarte,  100  U.  8.  669  (86:  787) ; 
TWmMiT.  irSMttsad;  102 U.  8.  649  (26 :  290)  ; 


Barclay  v.  Chodloe,   88  Ky,   488 ;  Arfesr  t. 
Metgger,  12  Or.  407. 

As  to  actual  trustees  the  Statute  doea  not 
run,  and  aa  to  constructive  trustees  it  does 
run. 

Adams  v.  Taylor,  14  Azk.  66,  67;  Wood. 
Lim.  §  86;  Baattr  v.  Mom,  77  Me.  466; 
EnocD  V.  Qye,  L.  R  6  H.  L.  656 ;  Noyee  t, 
OratoUy,  L.  R  10  Ch.  Div.  81 ;  BpeiM  ▼. 
Henrid.  120  U.  8.  886  (80:  719). 

The  Statute  of  Limitations  doea  not  apply 
to  direct  trusts,  but  constructive  trusts  re- 
sulting from  partnerships,  agencies  and  the 
like  are  subject  to  the  Statute. 

Walker  v.  WoMw,  16  Serg.  ft  R.  879;  Kan$ 
V.  Bloodgood,  7  Johns.  Ch.  89,  2  N.  Y.  Ch. 
L.  ed.  281 ;  Manion  v.  Titewrth,  18  B.  Mon. 
682 ;  Weiman  v.  Smith,  6  Jones,  £q.  124 ; 
AUfreteh  v.  Woff,  68  111.  186. 

Between  partners  there  is  not  such  implied 
trust  as  will  exclude  the  operations  of  the 
Statute  of  Limitations. 

Adame  v.  Taylor,  14  Azk.  66 ;  MeKeoun  t. 
Ouild  (HI.)  9  Cent.  L.  J.  869;  MeOlunff  ▼. 
Oapehart,  24  Minn.  17 ;  Noyee  v.  Orawley,  K 
R.  10  Ch.  Div.  81 ;  Clay  v.  F^reeman,  118  U. 
8.  106(80:  107). 

Courts  of  law  and  courts  of  equity  have 
concurrent  Jurisdiction  in  the  matter  of  ac- 
counts and  of  accotmting  in  the  matters  of 
partnership. 

Pom.  £q.  Jur.  186,  189,  1416,  1420,  1421 ; 
Chehrane  v.  AUen,  68  N.  H.  250. 

The  Statute  of  Limitations  applies  with 
equal  force  in  courto  of  law  and  courto  of 
equitv  in  cases  of  concurrent  Jurisdiction,  aa 
in  this  case,  courts  of  equity  acting  in  obe* 
dience  rather  than  in  analogy  to  the  statutea. 

Story,  £q.  Jur.  8  1620;  Adams  v.  Taylor, 
14  Ark.  66,  67;  W?lstm  v.  Anthony,  19  Ark. 
16;  FhuUcner  ▼.  Thompson,  14  Ark.  481 ;  /M^ 
livan  V.  Badley,  16  Ark.  129;  Bingo  v.  Wood- 
ruff,  48  Ark.  484 ;  Pom.  Eq.  Jur.  418,  419, 
917;  United  States  Bank  v.  Baniel,  87  U.  8. 


12  Pet.  66  (9:  998)  ;  Ooddon  v.  KimmeU,  99 
^    ^  (26:  -     -  -        —  " 

U.  8.  887  (80:  719). 
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481) ;  SIpeidM  ▼.  Benriei,  129 


The  question  of  laches  or  limitetions  may 
be  raised  by  demurrer,  where,  aa  in  this  case, 
the  objection  appears  on  the  face  of  the  bill. 

Story,  £q.  PI.  484.  608,  761 ;  Mitf.  Eq. 
PI.  212,  and  notes  0,  I;  SutUvan  v.  ffadlev, 
16  Ark.  129:  JPhulknor  v.  Thompson,  14  ArL 
481 ;  Bhode  Island  v.  MassaehusetU,  40  U.  8. 
16  Pet  288  (10:721) ;  Lansdale  ▼.  Smith,  106 
U.  8.  891  (87:  219). 

Mr.  Ohitf  Juoties  FiiU«r  delivered  the 
opinion  of  the  court : 

Upon  tbe  face  of  the  bill,  of  which  the 
transfer  to  the  complainante  formed  a  part, 
we  Uiink  the  latter  could  maintain  the  suit 
if  a  cause  of  action  existed,  and  we  assume 
that  Uie  demurrer  was  susteined  and  the  bill 
dismissed  as  the  result  of  the  application  of 
the  Statute  of  Limitetions  or  the  doctrine  of 
laches.  Should  this  conclusion  have  been 
reached  upon  the  facte  admitted?  By  the 
terms  of  the  agreement  in  question,  the  part- 
nership was  to  continue  for  five  years,  pro- 
vided Riddle,  Coleman  A  Oe.  wished  to  re- 
main in  the  ooal  buainesa ;  bfat,  if  not,  or  if 
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tiiej  desired  to  terminate  this  jMuticalar 
oonnectioQ,  J.  H.  Whitehill  ft  Co.  were  ''to 
wind  Qp  their  affairs  and  sail  the  stock  to  the 
bast  aoTantage  for  all  parties  concerned." 
The  Hw  years  ran  out  on  the  7th  day  of 
liarch,  1876,  but  the  ilrm  went  on  in  misi- 
oees.  Many  of  the  lots  in  question  had  been 
oonyeyed  to  Whitehill  A  Go.  prior  to  1876, 
and  the  term  of  the  lease  of  the  riTer  front 
did  not  expire  until  May,  1877,  when  it  was 
renewed  for  twenty  years,  an  indication  that 
the  firm  had  then  no  intention  of  bringing 
its  business  to  an  end.  The  management  at 
Arkansas  City  was  confided  to  Whitehill, 
while  Riddle,  Coleman  ft  Co.  furnished  the 
capital  iuTested  in  the  plant,  and  Uie  coal 
from  year  to  year,  dealing  in  which  was  the 
specific  object  of  the  enterprise. 

On  the  loth  day  of  October,  1877,  the  firm 
of  Riddle,  Coleman  ft  Co.,  whidi  had  then 
been  carrying  on  business  at  Pittsburg  for 
mofe  than  twenty-seyen  years  was  compelled 
to  make  an  assignment.  If  a  member  of  an 
ordinary  partnerahip  assigns,  where  the  part- 
nership is  at  will,  the  assignment  dissolyes 
it,  ana  if  it  is  not  at  will,  the  assignment 
may  be  treated  by  the  other  members  of  the 
r^SS]  concern  as  a  cause  for  dissolution.  The  as- 
signee of  one  partner  cannot  be  made  a 
member  of  a  partnership  against  the  will  of 
the  other  partaiers,  but  the  absolute  right  to 
liaye  the  affairs  of  the  firm  at  once  wound 
up,  when  the  specified  duration  of  the  part- 
nership has  not  expired,  may  be  subject  to 
modification  accoraing  to  circumstances. 
Tqft  y.  B^fum,  14  Pick.  823 :  Bufml  y. 
Neetv,  2  Dey.  Eq.  481 ;  Monroe  y.  mmUUm, 
60  Ala.  226 ;  Lindley  on  Partn.  «864 :  Hdmare 
y.  amith,  L.  R.  85  Ch.  Diy.  486.  In  the 
case  at  bar,  J.  M.  Whitehill  ft  Co.  contin- 
ued in  business  after  October,  1877,  although 
the  bill  does  not  state  for  how  long  a  time. 
Hie  failure  of  Riddle,  Coleman  ft  Co.  pre- 
sumably preyented  their  furnishing  coal, 
yet  the  ayerments  of  the  bill  show  that  the 
business  of  Whitehill  ft  Go.  had  expanded 
far  beyond  the  traffic  to  which  it  had  been 
originally  confined.  But  assuming  that  by 
the  assignment  the  partnership  of  J.  M. 
Whitehill  ft  Co.  was  dissolyed,  it  was  the 
duty  of  Whitehill  to  proceed  at  once  to  wind 
up  the  business  and  sell  the  stock  to  the  best 
advantage,  not  only  for  himself,  but  for 
Riddle,  Coleman  ft  Co.,  and  this  was  incom- 
pliance with  the  express  proyisions  of  the 
agreement.  It  appears  that  a  portion  of  the 
stock,  to  the  amount  of  $16,000,  was  not  sold 
until  the  10th  day  of  March,  1881,  at  which 
•ime  the  coal  pnyilege  at  the  landing  was 
leased  for  ten  years ;  and  while  some  of  the 
leal  estate  had  been  disposed  of,  a  larse  part 
remained  yet  to  be  diyided,  when  the  billv  was 
filed.  The  proposed  amendment  showed  that 
the  firm's  liabilities  were  not  liquidated 
until  1888. 

According  to  the  allegations  of  the  bill,  on 
the  15th  day  of  October,  1877,  when  Riddle, 
Coleman  ft  Co.  assigned,  the  firm  of  J.  M. 
Whitehill  ft  Co.  was  the  owner  of  town  lots, 
of  river  front,  residences,  store-houses  and  a 
hotel,  bought  and  paid  for  with  the  partner- 
ship funds.  The  title  stood  in  the  name 
either  of  J.  M.  Whitehill  or  of  J.  M.  White- 


hill  ft  Co. ;  and  jMut  of  the  property  was  in 
use  for  partnership  purposes  and  so  employed, 
while  a  part  was  not,  but  represented  the  in- 
vestment of  partnership  gains.  A  partner- 
ship, as  such,  could  not  hold  the  legal  title 
to  real  estate,  as  it  is  not  a  person  in  fact  or 
in  law,  and  the  situation  in  this  case  is  well 
described  in  FercifuU  y.  PlaU,  86  Ark.  464, 
where  it  was  held :  ''If  the  title  be  made  to 
all  the  partners  by  name,  they  hold  the  legal 
title  as  tenants  in  common,  without  survly- 
orship.  If  to  one  partner  alone,  the  whole 
legal  title  vests  in  him,  which  is  the  case, 
also,  where  the  title  is  to  a  partnership  name, 
which,  as  in  this  case,  expresses  the  name  of 
one  party  only,  with  the  addition  of  'and 
company. '  If  the  deed  be  to  a  name  adopted 
as  the  firm  style,  which  includes  the  name 
of  no  party,  ft  passes  nothing  in  law.  The 
same  occurs  where  the  deed  is  to  one  already 
dead." 

As  to  this  real  estate,  whether  the  deeds  ran 
to  J.  M.  Whitehill  ft  Co.  or  to  J.  M.  White 
hill,  the  latter  held  the  title  in  trust,  and  it 
was  so  ruled  in  MeQvire  v.  Bamsey,  0  Ark. 
610.  It  is  there  said  that  ''where  real  esturt? 
is  purchased  and  paid  for  with  partDerKliip 
funds,  but  conveyed  to  one  of  the  puitnc'i*8 
alone,  a  trust  results  in  favor  of  the  other 
partners:**  and  that  lapse  of  time  "* cannot 
be  allowed  in  favor  of  one  partner  in  posses- 
sion of  real  estate  against  the  other,  for  the 
possession  of  one  is  the  possession  of  both. " 

Lord  Redesdale  in  Hovenden  v.  Lord  Anne*- 
ley,  2  Sch.  ft  Lef.  688,  laid  down  the  rule, 
that  if  the  trust  be  constituted  by  act  of  the 
parties,  the  possession  of  the  trustee  is  the 
possession  of  the  eeetni  que  trust,  and  no 
length  of  such  possession  will  bar;  but  if  a 
•aity  is  to  be  constituted  a  trustee  by  the 
ecree  of  a  court  of  equity,  foimded  on  fraud 
or  the  like,  his  possession  is  adverse,  and 
the  Statute  of  Limitations  will  run  from  the 
time  that  the  circumstances  of  the  fraud  were 
discovered. 

**  As  a  general  rule,  doubtless,  **  said  Mr. 
Juitiee  Gray,  delivering  the  opinion  of  the 
court  in  Speidel  v.  ffenriei,  120  U.  8.  877. 
886  [80:  718,  710],  ''length  of  time  is  no 
bar  to  a  trust  clearly  established,  and  express 
trusts  are  not  within  the  Statute  of  Limita- 
tions, because  the  possession  of  the  trustee 
is  presumed  to  be  the  possession  of  his  eeetui 
que  truit.  But  this  rule  is  in  accordance 
with  the  reason  on  which  it  is  founded,  and 
as  has  been  clearly  pointed  out  by  Chancellor 
Kent  and  Mr.  Juetice  Btory,  subject  to  this 
qualification,  that  time  begins  to  run  against 
a  trust  as  soon  as  it  is  openly  disavowed  by 
the  trustee,  insisting  upon  an  adverse  right 
and  interest  which  is  clearly  and  unequivo- 
cally made  known  to  the  eettui  que  truet;  as 
when,  for  instance,  such  transactions  take 
place  between  the  trustee  and  the  cestui  que 
trust  as  would  in  case  of  tenants  in  oom- 
mon  amount  to  an  ouster  of  one  of  them  by 
the  other.  .  .  .  In  the  case  of  an  implied 
or  constructive  trust,  unless  there  has  been  a 
fraudulent  concealment  of  the  cause  of  action, 
laspe  of  time  is  as  complete  a  bar  in  equity 
as  at  law.**  Courts  of  equity  sometimes  act 
in  obedience  to  the  Statute,  and  sometimes 
apply  it  by  way  of  analogy.     Where  the 
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eicluHiTe  Jurisdiction  of    &  court  of  egullj 
tbe  Statute  is  not  neceGsnril;  applied.  (^ 

Rettl  estate  purchased  with  partnenliip 
funds  for  partnergbip  uses,  though  the  title 
be  taken  in  tbe  name  of  one  partner,  li  In 


is  necessary  to  pay  the  d 

-"'p  and  to  adjust  tbe  r 

t;  but  the  principle 


ship  and  to  adjust  tbe  equities  of  the  part- 

■    ■  'be  principle  of  equitable  coaver- 

I  further  application.      Cla^tt  r. 


EilAoume.  66  U.  8.  1  Black,  8*6,  MB  [17: 
218,  316]  i  Shanki  t.  Klein,  IM  U.  8.  18 
""     "~-]  ;  AlUn  T.   Wilhjvta.  110  U.  8.  110 


Bead.  U  N.  T.  505.  Whitebill  bere  was  In 
possession  for  tbe  benefit  of  tbo  parties  law- 
fully entitled,  and  apparently  occupied  no 
position  adverse  to  them. 

In  Ktuxe  v.  Oye.  L.  R.  S  H.  L.  656.  the 
effect  of  tbe  Statute  of  Llmitationa,  21  Jac. 
I.,  chap.  IS,  providing  that  all  actions  of 
account  and  upon  the  case  should  be  com- 
menced and  sued  within  six  years  next  after 
the  cause  of  such  action  or  suit,  and  not 
after,  OB  repeated  In  the  fitJi  section  of  the  16 
ft  20  Vict.,  chap.  07,  with  this  additional 
provision,  nameir,  that  "no  claim  in  respect 
of  a  matt«r  which  arose  more  than  six  years 
before  tbe  commencement  o^such  action  or 
suit  shall  tie  enforceable  by  action  or  suit 
by  reason  only  of  some  other  matter  or  claim 
comprised  in  tbe  same  account  having  arisen 
within  six  Tears  next  before  the  commence- 
ment of  Budi  action  or  suit,"  upon  a  bill  for 
an  account  brought  by  the  executor  of  a  de- 
ceased partner  against  the  survivor,  more 
than  six  yean  after  the  death,  was  consid- 
ered. It  was  held  that  tbe  matter,  namely, 
the  dissolution  of  tbe  partnerahip,  and,  con- 
sequeotly,  tbe  possession  of  the  partnership 
[•36]  property  by  tbe  surviving  partner,  arose  more 
than  six  years  before  the  commencement  of 
the  suit  and  was  barred ;  that  the  right  of 
action  arose  upon  tbe  deatji  of  the  dec«ased 
partner,  and  the  cause  of  action  was  the  pos- 
session of  tbe  partnership  estate  by  the  sur- 
viving partner;  that  where.  In  the  matter  of 
the  enforcement  of  a  legal  right,  a  court  of 
common  law  would,  under  tbe  provisions  of 
the  Statute  of  Limitations,  refuse  the  en- 
torcenuDt  after  tiu  lapse  of  six  year*  from 
the  accruing  of  the  right  of  action,  a  court 


able  to  collect  It,  there  arises  a  right  in  tbo 
representatives  of  tbe  deceased  partner  to  in- 
sist on  the  surviving  partner  holding  tbe 
property,  whenever  received,  sublect  to  the 
rights  of  tbe  deceased  partner,  and  he  cannot 
make  use  of  tbe  partnenhip  assets  without 
being  liable  to  an  account  for  them." 

We  are  not  prepared  to  decide  that  there  U 
a  deflnite  rule  of  law  that  Statutes  of  Limi- 
tation commence  to  run  Immediately  upon 
the  dissolution  of  a  partnership,  irrespectivs 
of  the  circumstancea  of  the  particular  case. 
Mr.  Juttiee  Lindley,  in  bis  excellent  work 
OD  Partnersblp,  saTs:  "Bo  long,  indeed,  a» 
a  partnership's  euDsisting.  and  each  partner 
is  exerclalDg  his  rights  and  enjoying  his  o 


others,   tbe  case   is  very  different,  and   the 

Statute  begins  to  run."    Partn.    (Am.  ed. 

188S)  '510.    The  learned  author  in  his  last      [•ST] 

edition  cites  Knox  v.  Oye.  tupra,  and  Ifoye* 

T.  OrawUi/.  L.  R.  10  Ch.  Div.  81,  in  which 

Tiee-Ohancellor  Hal  ins  quotes  the  above  lan- 

Siage  with  commendation,  and  dissents  from 
lifer  v.  mUer,  L.  R.  8  Eq.  400.  Where. 
however,  partnership  affairs  are  bein^  wound 
up  in  due  course,  without  antagonism  be- 
tween tbe  parties,  or  cause  for  Judicial  in- 
terference ;  where  assets  are  being  realized 
upon  and  liabilities  extinguished,  and  do 
settlement  has  l>een  made,  tbe  cause  of  action 
has  not  accrued,  and  the  Statute  has  not  be- 
gun to  run.  Of  course,  where  the  partner- 
ship expires  in  acconlance  with  Its  terms,  or 
is  dissolved  by  agreement,  each  partner  as  a 
general  rule  luis  an  equal  right  to  tlie  pos- 
session of  tbe  partnership  property,  and  if 
they  cannot  agree  as  to  tbe  disposition  and 
division  of  it,  a  court  of  equity  will  appoint 
a  receiver  to  collect  and  apply  the  effects. 
Each  partner  has  a  right  to  have  the  partner- 
ship assets  applied  in  liquidation  of  the 
partnership  debts,  and  to  nave  ttie  surplua 
assets  divided,  and  each  may  insist  on  s  sale, 
and  that  nothing  shall  be  done  except  with 
a  view  to  wind  up  the  concern.  But  in  caa» 
of  dissolution  by  death,  surviving  partners 
are  invested  with  Ibe  exclusive  right  of  pos- 
session and  management  of  tbe  whole  part- 
nerahip property  and  business,  for  the  pur- 


Cof  paying  tbe  partnersblp  debts  and 
oslng  of  the  effects  of  the  concern  tor  the 
benefit  oi  themselves  and  tbe  estate  of  the 
deceased.  Jtrtertm  v.  Stnttr,  118  U.  B.  1 
[80;  i9].'  If  they  go  on  with  the  businea» 
under  toe  credit,  and  risking  the  effects,  of 
the  firm,  and  profits  result,  they  will  be 
bound  to  account  tot  those  profits  as  belong- 
ing to  the  firm,  and  tber  an  liable  to  M 
charged  with  interest  on  the  funds  they  use, 
though  DO  profit,  or  even  a  loss,  is  made. 
And  so,  upon  dissolution  by  an  aaslniment, 
the  solvent  partnen  are  In  equity  entitled  to 
bold  tbe  effects  and  property  in  tbe  way  tbat 
surviving  partners  do,  and  If  tbey  continue 
the  business  it  is  at  their  own  peril,  In  tbs 
I  absence  of  special  prevision. 
I  When  the  right  of  action  accrues,  so  ss  l» 
set  the  Statute  of  Limitations  In  motion,  de- 
pends, m  we  have  said,  upon  circumstances, 
lU  V.  8. 
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wm^a  '^'^  cannot  be  held  m  matter  of  law  to  arise 
less  I  i^t  the  date  of  the  diasolution,  or  to  be  carried 
back  by  relation  to  that  date.  Todd  ▼.  Baf- 
fert^,  do  N.  J.  Eq.  254;  Pdrtridge  ▼.  WdU, 
Id.  176;  PreniUe  ▼.  BUioU,  72  Qa.  154; 
Mammond  ▼.  BammoTidt  20  Ga.  556 ,  Ma»9ey 
T.  lingU,  29  Mo.  487 ;  MeClung  ▼.  Oapehart, 
U  Minn.  17;  Bendy  t.  March,  75  Cal.  666; 
Fb^Ur  V.  Bimm^ll  Gratt.  821;  Bomf»  ▼. 
«;bAiM9fi,  26  W.  va.  821  lAtwUer  t.  fUnOer, 
1  £dw.  Ch.  428,  6  K.  Y.  Ch.  L.  ed.  195. 
In  OaiUUrY.  Wharton,  62  Ala.  858,  the  court 
held  that  where  one  partner,  bj  a  written 
agreement  with  the  other,  left  the  partner- 
chip  assets  with  him  to  dispose  of,  when- 
ever he  could  do  so  at  a  fair  price,  a  con- 
tinuing trust  was  thereby  created,  and  the 
bar  of  the  Statute  of  Limitations  would  not 
begin  to  run  against  the  right  to  an  ac- 
count of  the  partnership  dealings,  so  long  as 
the  party  to  whom  the  assets  were  deliTcred 
acted  under  the  trust  or  admitted  that  it  was 
•till  continuing.  Under  the  agreement  here, 
it  is  obvious  thiat  it  was  Whitehill  who  was 
to  close  up  the  business  at  Arkansas  City, 
which  had  been  under  his  management ;  ana 
under  the  averments  of  this  bill  such  a  trust 
was  created  as  would  not  be  barred  by  the 
Statute  of  Limitations  until  it  was  repudi- 
ited  by  Whitehill,  which  attitude  on  his 
part  Uiere  is  nothing  here  to  disclose  unless 
o  is  defense  to  the  bill  may  be  construed  as  such. 
In  Adtmi  ▼.  Taylor,  14  Ark.  62,  it  was 
lie)d  that  ''the  relation  between  copartners 
does  not  create  such  a  trust  as  will  exempt  a 
bill  for  a  mere  account  and  settlement  from 
the  operation  of  ^e  Statute  of  Limitations, 
or  the  analogous  bar  by  lapse  of  time,  or 
staleness  of  Uie  demand."  That  was  a  case 
where  a  partner  came  Into  chancery  eight 
years  after  the  dissolution  of  the  partnership, 
for  an  account  and  settlement,  and  no  cir- 
cumstances of  fraud,  accident  or  concealment 
were  alleged  to  have  prevented  the* settlement 
after  the  partnership  affairs  had  been  wound 
up.  The  question  of  when  the  right  of  ac- 
tion accrued  did  not  arise,  nor  was  that  any- 
thing more  than,  as  stated  by  the  court,  a 
bill  for  a  mere  account  and  settlement: 
whereas  we  have  in  this  case  the  state  ox 
affairs  which  existed  In  MeOaire  v.  Bam$gy, 
0  Ark.  519,  where,  with  respect  to  real  estate 
a-^o^i  paid  for  with  partnership  funds,  It  was  held 
^^^"^  that  the  plea  of  the  Statute  could  not  be  al- 
lowed in  favor  of  one  partner  in  possession 
of  such  real  estate  as  against  the  other. 

The  case  of  Ohouiea/vi  y.  Bariow,  110  U.  8. 
288  [28:  182],  is  very  much  in  point.  San- 
ford,  Chouteau,  Sarpy  and  Sire  were  co- 
partoers  in  business  in  St.  Louis.  During 
its  existence  the  partnership  purchased  and 
paid  for,  with  the  partnership  funds,  acre 
lands  and  town  lots  in  Wisconsin  and  Minn- 
esota, and  held  the  tame  for  the  benefit  of 
the  o^artnership.  The  firm  was  dissolved 
in  18fl«  by  the  retirement  of  Sanford  and 
•ome  twenty-four  years  thereafter  his  executor 
and  trustee  filed  a  bill  against  the  represen- 
tatives of  the  other  members  of  the  firm,  who 
had  all  died,  to  compel  an  accounting  touch- 
ing the  proper^  of  the  partnership  and  the 
proceeds  of  such  property.  The  dispute  be- 
tween  the  parties  was  as  to  the  terms  of  the 
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agreement  of  dissolution  of  the  partnership 
in  1852.  The  complainants  alleged  that 
Sanford  released  to  Chouteau  all  his  interest 
in  the  estate  of  the  firm,  except  its  lands  and 
town  lots  in  Minnesota,  and  that  Chouteau 
agreed  to  relieve  Sanford  from  the  debts  of 
the  firm  and  assure  to  him  his  proportion  of 
the  lands  and  town  lots  free  from  any  debt 
or  liability  growing  out  of  the  copartnership 
affairs.  The  answer  alleged  that  Chouteau 
agreed  to  relieve  Sanford  from  the  debts  of 
the  firm,  and  that  Sanford  released  to  Chou- 
teau all  his  interest  in  the  assets  of  the  firm. 
Including  his  interest  in  any  of  the  lands 
and  town  lots  in  Minnesota;  and  furUier 
averred,  by  wav  of  defense,  that  more  than 
six  years  had  elapsed  since  the  accruing  of 
ady  of  the  alleged  causes  of  action  set  out  in 
the  bill.  The  opinion  of  the  court  thus  con- 
cludes :  "  On  the  whole  case,  we  are  of  opin- 
ion, that,  after  the  dissolution  of  the  St. 
Louis  firm,  the  members  other  than  Sanford 
were  entitled  to  collect  and  dispose  of  all  its 
assets,  including  the  Minnesota  'outfit'  and 
the  Minnesota  lands,  to  liquidate  its  affairs, 
without  the  interference  of  Sanford;  that 
all  claim  on  their  part  against  Sanford  indi  - 
vidually  was  relinquish^,  leaving  recourse 
only  to  those  assets ;  and  that,  if  there  should 
be  any  surplus  of  those  assets,  after  paying 
the  debts  of  the  firm  and  the  advances  of 
any  of  the  other  partners  therefor,  Sanford 's 
executors  would  be  entitled  to  his  proper 
proportion  of  such  surplus.  No  Judicial  ac- 
counting has  been  had  on  the  basis  of  the' 
riffhts  of  the  parties  as  we  have  defined  them. 
The  bill  prays  that  the  defendants  may  ac- 
count touching  the  affairs  and  property  of 
the  copartnership  and  touching  tl^e  proceeds 
of  any  such  property.  We  think  the  plain- 
tiffs are  entitled  to  such  an  accounting,  and 
are  not  barred  from  it  by  laches  or  by  the 
operation  of  any  Statute  of  Limitations." 

In  the  case  at  bar,  the  business  of  Riddle, 
Coleman  &  Co.  was  finally  wound  up  by  the 
payment  of  its  debts  in  full,  to  do  which,  as 
we  understand  the  bill,  coupled  with  the 
terms  of  the  deed  to  Uie  complainants,  a 
public  sale  was  had  with  the  consent  of  the 
creditors,  and  the  complainants  purchased  the 
interest  in  and  the  rights  and  claims  a^inst 
certain  companies  and  individuals  in  the 
south,  along  the  Mississippi  River,  includ- 
ing the  interest  and  claims  against  White- 
hill and  the  late  firm  of  J.  M.  Whitehill  & 
Co.  This  was  within  four  years  after  White  • 
hill  had  disposed  of  the  enumerated  assets 
and  made  the  lease  of  the  coaling  privilege, 
and  within  three  years  after  the  payment  of 
the  outstanding  indebtedness,  according  to 
the  amendment.  Certainly  Whitehill  ought 
not  to  be  allowed  to  complain  that  he  was 
permitted  to  take  his  time  in  selling  the  stock 
of  the  concern  to  the  best  advantage ;  and  it 
is  clear,  as  the  case  stands  at  present,  that 
the  Statute  did  not  run  as  against  the  trust 
in  the  real  estate  conveyed  to  him  or  to  J. 
M.  Whitehill  &  Co.,  and  purchased  with  the 
money  of  the  firm. 

Tm  decree %$  reverted  and  theeauee  remanded 
vfith  direetiane  to  aXUno  the  eomplainanU  to 
ofnend  their  Wtt.  and  for  further  proeeedinge 
in  eonformity  with  thie  opinion. 
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JAMSS  W.  HAINB8,  ftf.  •»  ^^r., 
C.5S4]  •. 

S.  W.  McLAUGHLIK  xr  ai.. 
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^nion^daim  ^pateni  sMfUd  natbe  enlarged 
-^antieipaiian,  guettUm  ^faet^mrar  in  in- 
eimeiianM  to  jury. 


L  A  temark  of  tbo  ooort  to  tbo  jury  wliloh 
folly  Jufltlflad  bj  tbeooone  of  tbe  trial  and  oould 
not  have  affeoted  plaintiff  Injoiioaalyisnot  to  Im 
ragarded  In  thJt  oonrt. 

&  A  part  of  the  charge,  whloh  waa  wfthdniwn 
upon  the  defendanta*  ooonael  dtwiahning  tt,  dja* 
potea  of  plaintura  exception  to  tL 

%.  Where  the  Judge  expicaaed  an  opinion  to  the 
iarj  aa  to  the  testimony  in  regard  to  a  partleular 
fkct  as  applicable  to  the  iasuea,  hut  said  Uiat  he 
left  the  matter  wholly  to  them  to  determine,  this 
Is  not  error. 

L,  A  claim  admitted  by  the  Patent  Offloe  and  ao- 
quleaoed  in  by  the  patentee  should  not  be  en- 
larged by  oonstroction  beyond  the  fair  Interpi^ 
tation  of  Its  terms. 

Sk  In  a  suit  for  infringement  of  a  patenti  tbe 
question  of  anticipation  is  a  question  of  fkct,  and 
Is  ezcluslTely  for  tbe  Jury  to  determine; 

C  It  Is  not  error  to  refose  to  instruct  as  to  an  ab- 
stract question,  and  instructions  should  not  be 
glTOo  upon  hypothetical  statements  of  faoti  of 
which  there  Is  no  eridence. 

INo.  815.] 

Argued  and  Submitted  May  2, 1S90.    Decided 

May  19,  1890, 

IK  BRROR  to  the  Circuit  Court  of  the  United 
Statea  for  tbe  Northern  District  of  Califor- 
nia to  reyiew  a  judgment  in  favor  of  defendants 
in  an  action  to  recover  damages  for  the  in- 
fringement of  letters-patent  No.  107,611» 
granted  to  James  W.  Haines  Sept.  20,  1870,  for 
an  "  improvement  in  chutes  for  deUvering  tim- 
ber.     AffirwMm 


Statement  by  Mr,  OhUf  JueHee  Fnllert 
This  was  an  action  at  law  brought  to  recover 
damages  for  an  alleged  infringement  of  letters- 
patent  No.  107,611»  oearing  date  September  90, 
1870,  and  granted  to  James  W.  Haines  for  an 
"improvement  in  chutes  for  delivering  timber." 
The  specification,  claim  end  drawings  are  as 
follows: 

"Be  it  known  that  I,  James  W.  Haines,  of 
GenoiL  in  tbe  County  of  Douglas  and  State  of 
Nevada,  have  invented  a  new  and  improved 
chute  for  delivering  timber  from  high  moun- 
tains;  and  I  do  hereby  declare  tbat  tbe  foUow- 
ing  is  a  full,  dear  and  exact  description  thereof, 
which  will  enable  others  skilled  in  the  art  to 
make  and  use  the  same,  reffrenoe  being  had  to 
tbe  accompanying  drawing  f  ormliig  part  of  tbis 
speciflcation, 

iroa.-JU  to  tslbot  OMsilfons  Chs  ITnttsd  AotM  Ai- 
Pfvms  OnirC  wOl  rseieis  on  wrtt  (^  error ;  MO  <^  <» 
Mpdonsi-oee  note  to  Parks  v.  Turner,  IB:  881 

ThssvpfMMsoiirttHBiiotfwotoio  Ms  diwrtefofi- 
oryMMonofMseowthsloiBi  Bee  note  to 
V.  HUl,  14c  481 


"  Figure  1  rqvesents  a  side  view  of  my 
prove  chute. 

"  Figure  2  is  an  eod  view  of  the  samsL 

"Similar  letters  of  reference  indicate  oop 
responding  parts. 

"  This  invention  has  for  itsoHect  to  furnish 
to  tbe  public  an  improved  dinte  for  facilitating 
tbe  transportation  of  timber  of  all  kinds  from 
the  tops  or  sides  of  mountains  or  other  eleva- 
tions, and  consists  in  constructing  a  chute  so  aa 
to  present  a  Y-form  in  cross-section,  the  same 
being  arranged  on  an  incline  corresponding, 
more  or  less,  to  tbe  surface  of  tbe  ground  over 
which  it  passes,  and  brought  in  connection  with 
a  spring,  or  other  water-supply,  to  receive  the 
water  therefrom,  and  thus  form  a  smooth  cans! 
throughout  its  entire  length. 

"^retofore  chutes  for  this  purpose  have 
been  constructed  with  flat,  or  nearly  flat,  bot- 
toms, which  while  sufficiently  objectionable  as 
requiring  a  greater  quantity  of  water  to  insure 
equal  rapidity  in  tbe  transU  of  the  timber,  are 
far  more  so  for  another  reason,  viz.,  the  log  or 
piece  of  timber,  more  especially  at  points  where 
the  inclination  of  tbe  chute  is  sUfht,  ii  liable  to 
be  checked  in  its  descent  by  fricnon  against  the 
bottom  and  one  side  of  the  chute,  ud,  when 
thus  situated,  others  may  pass  it,  thus  leaving 
it  to  be  again  set  in  motion  by  manual  aseisi- 
ance,  or  other  logs  striking  it;  the  whole  may 
become  wedged  tether,  so  as  to  form  a  totu 
obstruction  to  the  passage  of  succeeding  logs, 
destroy  tbe  chute  at  that  point,  or  cause  other 
serious  injury,  inconvenience  and,  in  any 
event,  pecuniarv  loss. 

"A  in  the  drawing  represents  a  wooden 
trough  made  of  two  boards,  a  and  h,  which  are 
Joined  at  an  angle  of  about  ninety  degrees. 

"This  trough  ii  supported  by  trestles  or 
frames  B  B,  of  suitable  construction,  and  ii 
built  up  on  the  side  of  a  mountain,  its  upper 
end  being  connected  with  a  brook,  lake,  stream 
or  spring,  to  receive  a  supply  of  running  water, 
which  mav,  if  desired,  oe  regulated  by  means 
of  a  suitable  gate. 

"The  timber  or  wood  to  be  transpprted 
downwardly  is  thrown  into  the  trough,  and 
carried  down  by  the  water  in  tbe  same.  A  very 
rapid  and  convenient  means  of  conveying  wood 
ii  thus  provided. 

"Having  thus  described  my  invention,  I 
daim  as  new  and  desire  to  secure  by  letters- 
patent^ 

"  The  chute  A,  of  V  form,  in  cross-section, 
arranged  on  an  incline  in  whole  or  in  part,  and 
adapted  to  receive  a  flow  of  water,  for  tbe  coa- 
veyance  of  timber,  as  set  forth." 
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Th«  defendaoto  deuieU  <$iicli  luid  every  alle- 
gatkm  of  the  complaint  Beparatelj  and  spedfl- 
cally,  and  set  up  other  defeDaes.  A  Jury  trial 
was  had,  which  occupied  several  days,  andre- 
auiied  in  a  verdict  in  favor  of  the  defendant*, 
upon  which  Judgment  waa  entered.  A  bill  of 
exoepUona  was  taken,  and  a  writ  of  error  aiied 
oat  from  this  court. 

The  plaintiil's  evidence  tended  to  show  that. 
Id  the  uill  of  1807  and  the  winter  and  qiringof 
1868,  he  cut  a  large  amount  of  wood  into  lengths 
of  four  feet  each  on  the  eastern  slope  of  the 
Sierra  Nevada,  with  the  design  of  floating  it 
oat  of  the  mouotaina.  These  logs  were  roBed 
down  the  sides  of  the  cafiyon  upon  whidi  the 
trees  bad  grown,  and  plaintiff  buOt  a  square 
or  rectangular  flume,  having  bottom  boards  two 
feet  wide  and  side  boards  eighteen  inches  wide. 
(S87]  When  he  turned  the  water  into  the  flume  and 
commenced  putting  in  his  wood,  he  found  that 
the  wood  would  run  faster  than  the  water,  and 
that  the  lighter  sticks  would  run  faster  than 
tbe  heavier  ones.  Jamming  and  choking  up  the 
flame.  He  then  spread  the  upper  edc[es  of  the 
side  boards  of  the  flume  as  far  out  as  ne  could 
without  breaking  the  nails  at  the  bottom  of  the 
liosrds,  and  found  that  that  afforded  some  re- 
lief. Then  he  took  inch  boards,  twelve  inches 
wide,  nailed  them  together  at  an  angle  of  90*", 
ao  aa  to  make  a  Y  chute,  and  set  that  in  Uie 
flume.  He  lapped  each  length  about  three 
inches,  tyy  placing  the  lower  end  of  one  length 
upon  the  upper  end  of  the  next  length  below. 
This  worked  much  better,  but  there  was  diffi- 
culty on  account  of  the  laps  when  the  watcr 
was  light  He  then  changed  to  tbe  butted- 
Jointed  flume,  in  which  the  ends  of  the  differ- 
ent sections  abutted  against  Mch  other,  instead 
oi  hipphig.  This  was  in  September,  1868.  It 
ia  admitted  that  the  patent  was  applied  for  Au- 
gust 6, 1870. 

The  evidence  also  tended  to  show  that  one 
A.  O.  Cleveland  buflt  a  flume  a  little  over  a 
mile  in  length,  with  lapped  Joints,  for  the  trans- 
portation of  wood,  the  contract  for  the  con- 
struction of  which  he  made  on  June  23, 1868, 
and  which  was  completed  on  the  21st  of  July, 
1868,  and  used  oontinuoudy  untfl  the  early 
part  of  August,  1868^  when  Cleveland  disposed 
of  it  to  other  partiea.  Cleveland  described  the 
mode  and  manner  in  which  it  was  constructed, 
of  two  boards  nailed  together  in  Y  shape  and 
pot  OB  treaties  wherever  necessary,  and  it  was 
<*ondoctcd  along  the  mountain  a  distance  of 
0,700  feet  in  length.  Evidence  was  also  given 
on  behalf  of  the  defendants  in  respect  to  what 
the  witnesses  called  a  shiioa  at  Case's  tannery, 
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at  the  town  of  Maria ville,  Hancock  County,  in 
the  State  of  Maine,  in  1858.  and  which  was  still 
in  existence  at  the  time  of  the  commencement 
of  tbe  suit.  This  sluice  was  described  in  sul^ 
stance  as  follows: 

"  At  Case's  tannery  there  was  a  miU-dam 
twdve  feet  high,  measuring  from  the  center  of 
the  stream  to  tbe  top  of  the  dam.  It  was  the 
custom  to  float  logs  down  that  stream  in  the 
spring  of  the  year  from  points  which  lay  sev- 
eral miles  above  Case's  tannery  to  other  places 
below  the  tannery.  In  order  to  pass  the  logs  [588] 
over  the  mill-dam  the  said  sluice  was  con- 
structed. The  sluice  was  about  four  feet  across 
the  top,  and  was  built  with  two  inclined  sides, 
the  planks  of  which  were  butted  and  the  Joints 
broken,  which  in  cross-section  stood  at  an  angle 
of  forty-flve  degrees,  and  were  Joined  together 
at  the  bottom,  and  thus  formed  a  trough  In  the 
form  of  a  rtght-angled  trianrie,  with  the  right 
angle  at  theoottom.  This  sluice  or  flume  was 
some  three  or  four  hundred  feet  long  and  was 
four  feet  across  the  top.  Ito  upper  end  was 
set  into  the  mill-dam,  so  that  the  water  from 
the  dam  would  flow  into  and  flU  it  sufficiently 
to  convey  the  logs.  It  was  built  at  a  regular 
incUne  down  the  stream,  and  its  lower  end  was 
a  foot  and  a  ludf  or  two  feet  above  the  water 
in  the  stream  below  the  dam.  The  sluice  or 
flume  was  built  upon  and  sustained  by  suitable 
frame-work.  The  dam  set  the  water  back 
above  it  from  a  half  to  three  quarters  of  a  mile. 
When  the  logs  reached  the  lower  end  of  the 
mill-pond  eadi  one  as  it  floated  was  steered  by 
the  use  of  poles  to  the  upper  end  of  the  sluice, 
through  which  it  was  carried  by  floating  upon 
the  water  which  ran  through  the  sluice.  A 
million  feet  of  logs  (lumber  measurement)  could 
be  run  through  the  sluice  in  a  day,  and 
two  or  three  imllion  feet  were  usually  so  run 
through  the  sluice  each  year.  The  sluice  or 
flume  was  built  on  a  regular  incline.  The 
wster  ran  swiftly  through  It  at  a  depth  of  about 
three  feet,  varying  from  day  to  day  according 
to  tbe  supply  in  £e  dam." 

Eight  different  witnesses  testified  to  the  ex- 
istence of  the  said  Mnriaville  sluice,  and  each 
one  of  those  witDCsses  said  that  he  had  never 
seen  a  Y  chute  for  carrying  wood  or  lumber 
down  a  mountain  side,  such  as  described  in  the 
plaintiff's  patent  One  of  them,  however,  tes- 
tified that  he  saw  one  of  these  chutes  used  in 
transporting  lumber  down  the  mountain  side 
over  uneven  grades  in  California  in  1873. 
Close,  who  constructed  this  sluice  in  Maine^ 
was  called  as  a  witness,  and  produced  a  dia- 
gram, which  he  thus  described: 

"  My  exhibit  represents  a  cross-section  of 
my  sluice  or  flume,  except  as  to  stringers  AA» 
which  are  not  shown  in  cross-section.  Tho 
flume  itself,  shown  by  the  planking  PP,  is  com- 
posed of  plank  on  tne  inside  of  a  frame  and 
set  at  a  conveoient  angle  of  about  forty-five  fSSM 
degrees,  and  is  supported  on  horses,  one  of  ''  -* 
which  is  shown  in  the  part  marked  DD.  The 
feet  of  the  horses  rest  on  cross-sills,  one  of 
which  is  shown  in  theparts  marked  B.  From 
each  end  of  the  cross-sul  B  a  brace  C  extends  to 
the  upper  ends  of  the  horse  D  and  the  whole 
structure  rests  upon  stringers  AA  The  plank* 
ing  is  pinned  or  nailed  to  the  inside  of  the 
frame.    The  stringers  extend  underneath  the 
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whole  length  of  the  flume,  which  can  be  ex- 
tended to  any  defdred  length.  The  horae 
frames  DD  can  be  set  at  any  desired  distance 
apart,  say  from  four  to  flTeieet,  their  only  pur- 
pose being  to  support  the  planking  P.  This 
^device  gives  a  flume  of  Y  form  in  cross-section. 
The  diunond  piece  Y  was  placed  in  the  throat 
of  the  horses  DD  for  the  purpose  of  saving 
water  and  rested  on  the  top  of  the  planking. 
Piers  were  built  over  falls  and  ffulehes  and 
over  land*  as  the  conformation  of  the  ground 
required,  and  by  the  use  of  trestle  work  or 
posts.  In  one  case  that  I  know  of  such  a  sluice 
has  been  built  on  tops  of  trees,  cut  twenty  feet 
from  the  ground.  My  flume  was  built  on  an 
incline  to  give  a  current  or  draft  of  water,  and 
was  used  n>r  the  conveyance  of  logs  or  other 
1  umber  by  means  of  the  flow  of  the  water.  The 
way  I  happened  to  buUd  this  sluice  was  a  case 
of  necessity,  as  I  will  describe.  The  Messrs. 
Cose,  who  owned  the  tannery  at  the  place  where 
I  built  the  sluice  at  Mariavule,  had  along  race> 
way  or  penstock  some  three  hundred  feet  in 
length  on  one  side  and  in  the  bed  of  the  stream 
below  the  dam  for  the  purpose  of  carrying 
water  from  the  dam  to  the  flume  in  the  tan- 
nery, and  thev  called  on  me  to  come  and  help 
them  out  of  their  trouble.  They  said  the  log- 
driver  wanted  to  cut  a  hole  in  their  dam  twelve 
feet  by  twelve  feet  and  build  a^te,  and  if  that 
was  done  they  said  it  would  rum  them,  as  thev 
had  thirty  thousand  hides  in  their  vats,  which 
would  spoil  for  the  reason  that  the  log-drivers 
would  draw  all  the  water  from  their  pond  and 
they  could  not  run  their  hide  nor  the  bark 
miils,  as  they  had  a  limited  supply  of  water  to 
supply  a  gate  of  twelve  feet  by  twelve.  I 
made  a  contract  with  them  to  build  a  sluice  to 
sluice  by  their  tannery  all  the  logs  that  were 
above  their  tannery  or  that  ever  would  be,  and 
in  my  contract  I  was  not  to  lower  their  pond 
one  mch.  I  built  the  sluice,  as  I  have  already 
described,  and  it  was  a  perfect  success,  and 
people  came  from  distances  to  see  this  new  and 
improved  duioe.  A  part  of  this  sluice  is  now 
in  existence,  ^which  can  be  seen  by  anyone 
who  desires  to  see  it. 

"  The  length  of  this  sluice  or  flume  was  some 
three  hundred  feet  The  first  logs  that  were 
put  through  the  sluice  were  by  me,  and  four 
men  of  us  put  through  six  hundred  and  forty 
logs  in  thtrty-flve  minutes,  and  this  was  in 
April,  1868,  and,  as  I  have  said  before,  millions 
of  feet  of  logs  have  been  put  through  it  since 
ihat  time. 

"  The  side  boards  were  of  plank  two  and  a 
half  inches  thick,  fourteen  inches  wide  and 
three  plank  on  a  side.  There  was  room  on  the 
horses  to  have  planked  up  two  or  three  plank 
hiffher  if  desirable,  but  it  never  was  called  for, 
it  being  about  impossible  for  a  log  to  get  out 
•over  the  sluice  or  nume." 

The  defendants  read  in  evidence  from  a  work 
oalled  "Babbage  on  Economy  of  Machinery 
and  Manufactures,"  which  was  published  in 
London  in  1841,  a  description  of  the  slide  at 
Alpnach  in  Switzerland,  of  which  the  follow- 
ing is  a  copy: 

*'  The  slide  of  Alpnach  ia  formed  entirely  of 
About  25,000  larse  pine  trees,  deprived  of  their 
bark,  and  united  together  in  a  very  ingenious 
manner  without  the  aid  of  iron.    It  occupied 
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about  180  workmen  during  eighteen  months, 
and  cost  nearly  100,000  francs,  or  £4,260.  It 
is  about  three  leagues,  or  44,000  English  feet, 
long,  and  terminates  in  the  Lake  of  Lucerne. 
It  has  the  form  of  a  trough,  about  six  feet  broad 
and  from  three  to  six  feet  deep.  Its  bottom  is 
formed  of  three  trees,  the  middle  one  of  which 
has  a  groove  cut  out  in  the  direcUon  of  its 
length  for  receiving  small  rills  of  water,  which 
are  conducted  into  it  from  various  places  for 
the  purpose  of  diminishing  the  friction.  The 
whole  of  the  slide  is  sustained  by  2,000  sup- 
ports, and  in  many  places  it  is  attached  in  a 
very  ingenious  manner  to  the  rugged  precipices 
of  granite.  Cj 

""The  direction  of  the  slide  is  sometimes 
straight  and  sometimes  zigzag,  with  an  inclina- 
tion of  from  10*"  to  18  .  It  is  often  carried 
along  the  sides  of  hills  and  the  flanks  of  pre- 
cipitous rocks,  and  sometimes  passes  over  tneir 
summits.  Occasionally  it  ffoes  under  nound, 
and  at  other  times  it  is  conducted  over  the  deep 
gorges  by  scaffolding  120  feet  in  height" 

The  bill  of  exceptions  states: 

"The  plaintiffs  counsel,  durinff  the  trial, 
constantly  claimed  that  the  plaintitrs  invention 
was  not  a  mere  flume  in  Y  form  nor  a  mere 
chute  in  Y  form,  but  he  claimed  that  it  was  a 
combination  of  both;  and  he  also  claimed  that 
the  patentee  was  entitled  to  his  patent  because 
he  had  discovered  that  a  chute  made  in  Y  form 
in  cross- section  and  built  down  a  mountain's 
side  of  varying  grades,  so  that  its  operation 
partook  of  the  nature  of  both  a  flume  and  a 
chute,  would  do  work  which  no  other  form  of 
flume  or  chute  would  do.  He  also  claimed 
that,  because  the  plaintiff  kept  on  improving 
such  combined  flume  and  chute  until  he  found 
out  by  actual  experiment  and  uae  that  such 
combined  flume  and  chute,  when  made  with- 
out laps  so  as  to  form  a  smooth  canal  through- 
out its  entire  length,  would  do  several  times  as 
much  work  as  it  would  when  it  was  made  in 
any  of  the  methods  which  had  been  used  in 
constructing  it  prior  to  the  month  of  Septem- 
ber, 1868,  that  the  invention  was  not  to  be 
considered,  in  law  or  fact,  as  a  completed  in* 
vention  until  it  was  ao  constructed;  that  it 
formed  a  smooth  canal  tbrouffhout  its  entire 
length,  as  mentioned  hi  the  speofications  of  the 
patent  All  the  way  through  the  trial  the  plaln- 
Uff's  counsel  claimed  that  a  'flume'  and  a 
'  chute'  were  two  different  things.  Plaintiff's 
counsel  frequently,  during  the  trial,  ipoke  of 
plaintilfs  said  alibied  inventioii  as  a  'fittme'.'' 

Memt,  WiUlMB  H.  Stoart  and  H.  A. 
Wheaton.  for  plaintiff  in  error: 

The  refusal  of  the  court  to  allow  the  Jury  to 
decide  aa  to  whether  a  sluice  or  flume  included 
the  patented  invention  or  not»  was  error. 

lueker  v.  Spalding,  80  U.  &  18  Wall  466 
(20:  616);  BMUfff  ▼.  Withered,  76  U.  8.  2 
Wall  812  (12:  822);  Curtis,  Patents*  j(  446; 
Winans  v.  Denmead,  66  U.  8. 16  How.  888,  882 
(14:  720). 

So  long  aa  Haines  was  still  making  changes 
and  important  functional  improvements  in  his 
chute,  ft  was  not  a  completed  invention.  Until 
it  was  a  completed  invention  the  time  had  not 
arrived  at  which  it  was  his  dutjto  apply  for  a 
patent 
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mieab$tk  T.  Amm'ean  N.  P.  Co.  97  U.  8. 
188-187(34:  1004, 1005):  Curtis,  Patents,  §87; 
W€b9Ur  Loam  Co.  ▼.  Higgin;  106  U.  B.  689 
(88:  1180). 

Mr.  Z.  H<mt||foai«i7»  for  defendants  In 
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The  dalm  admitted  bjrtbe  Patent  Office  and 
acquiesced  in  by  the  patentee  should  not  be 
enlarged  by  construction  by  the  court  beyond 
Ibe  fair  interpretaticm  of  its  terms. 

Burtu  T.  Mener,  100  U.  8.  671  (25:  788). 

A  mere  expression  of  opinion  by  a  Judge  on 
aqoettion  of  fad  is  not  necessarily  a  ground  of 
error. 

Btuiem  Tmmp.  Lin*  ▼.  Hope.  96  U.  8.  897 
(84:  477). 

It  Is  not  error  In  instructing  the' Jury  to  com- 
ment on  the  eviience,  if  the  right  to  weigh  the 
evidence  and  determine  disputed  facts  oe  not 
taken  from  thenL 

Knickerbocker  L.  Jm.  Go.  v.  Trefk,  104  U.  8. 
.97  M:  708):  Oamei  ▼.  StiUi,  89  17.  8.  14  Pet. 
J88  (10:  47fl);  Tracy  y.  Swartavt,  85  U.  8.  10 
.'et.80(9:  864). 

It  Is  not  error  to  refuse  to  instruct  as^to  an 
bstract  question. 

BamUUfn  ▼.  RumU,  6  U.  8. 1  Grancb,  809 
118);  Chirac  ▼.  Beinccker,  27  U.  8.  2  Pet. 

3  (7:  588):  Tucker  t.  Moreland,  85  U.  8.  10 
et.  58  (9:  845). 

It  is  erroneous  to  give  instructions  based  on 
4  hjrpothetical  state  of  facts  of  which  there  Is 
CO  evidence. 

United  Statee  t.  BrdOina,  61  U.  8. 20  How. 
868  a6:  900);  Goodman  t.  Bim<md».  61 U.  8.  20 
How.  848  (15:  984);  Irvine  v.  Irvine,  76  IT.  8. 
8  Wall.  617(19:  800). 

The  Jury  may  be  instructed  to  find  for  the 
defendant  where,  should  the  verdict  be  against 
him,  the  court  would  set  it  aside. 

Baltimore  dtP.B.Oo.  t.  Jona,  95  U.  8.  489 
(24:  506);  Qrigge  v.  EoueUm,  104  U.  8.  558 
(26:  840):  Pleaeantt  y.  Fant,  89  U.  8. 22  WaU. 
116  (88:  780);  BandaU  ▼.  BaUimore  dtO.RCo, 
109  V.  a  478  (27:  1008);  HMert  y.  Butler,  97 
U.  8. 819  (24:  958);  SehuylkiU  dtD.l.d  B.  Co. 
y.  Muneon,  81  U.  &  14  Wall.  442  (20:  867). 

Mr.  OkitfJuitiee  Foller  deUvered  the  opin- 
ion of  the  court: 

Nine  exceptions  were  taken  in  the  progress 
of  the  trial,  and  error  is  assigned  in  Uie  gnring 
of  each  one  of  the  instructions  which  are  shown 
in  the  first,  second,  third,  fourth,  fifth,  sixth, 
serenth  and  eighth  exceptions,  and  also  in  the 
lefoaal  of  the  court  to  give  an  instruction  asked 
for  by  the  plaintiff,  as  shown  In  the  ninth  ex- 
ception. The  first  exception  related  to  an  ob- 
serratioii  by  the  court  to  the  Jury  that  counsel 
upon  both  sides  had  used  the  terms  *'  flume  " 
and  "  chute  **  synouTmously,  that  the  words  of 
the  patent  were  "animproTed  chute,"  but  that, 
in  discussing  it,  the  terms  had  been  used  as  of 
the  same  si^ification.  The  bill  of  exceptions 
states  that  it  was  the  fact  that  the  plaintiiTs 
counsel  had  freouently  during  the  trial  spoken 
of  the  alleged  mvention  as  a  "  flume."  This 
Is  not  only  so  stated  as  a  conclusion  from  the 
eTidence,  but  we  find  quite  a  number  of  ques- 
tions put  by  plaintiff's  counsel,  which  make 
use  ox  the  word  '*  flume  "  in  that  way,  as  for 
iostAnce:  "What  pi^  of  the  flume  does  timber 
fro  fastest?^    "As  the  chute  is  steepest  the  tim- 
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ber  goes  faster?"  "How  was  the  body  of 
water  in  the  lapped  flume  or  chute,  which  you 
commenced  using  in  1868,  as  to  quantity?" 
"To  what  extent  has  the  Y  chute  or  flume 
gone  into  use,  made  as  you  made  it,  since  1868; 
since  vou  made  this  in  1868?"  "  Do  you  recol- 
lect what  time  Mr.  White  finif*hed  that  chute?" 
*M^7hat  difficulties,  if  any,  did  you  encounter 
in  using  that  flume  after  Mr.  White  left  it?" 
The  remark  of  the  court  was  fully  justified  and 
could  not  haTe  affected  plaintiff  injuriously,  as 
his  claim  was  that  his  invention  was  a  com- 
bination  of  a  '<flume"  and  a  *'chute,"  and  the 
distinction  contended  for  as  existing  between 
them  was  insisted  on  in  that  connection  and 
made  entirely  clear  throughout  the  case.  And 
in  the  fifth  instruction  asked  for  by  the 
plaintiff  and  given  by  the  court,  reference  is 
niade  to  Haines'  patent  as  "a  combination  of 
flume  and  chute,"  although  the  patent  does 
not  cover  any  such  combination. 

The  second  exception  was  to  the  charge  of 
the  court  in  relation  to  the  Alpnach  flume  or 
slide,  to  the  effect,  at  first,  that  if  the  jury  be- 
lieved, from  the  evidence,  that  that  slide  sut>- 
stantially  accomplished  the  object  and  pun>ose 
of  the  patented  article,  and  that  a  party  skilled 
in  the  ousiness,  reading  that  descnption,  could 
easily  and  readily  build  a  fiume  such  as  was 
patented  here,  then  the  description  and  publi- 
cation would  constitute  a  deiense.  But  this 
part  of  the  charge  was  withdawn  upon  the  de- 
fendants' counsel  disclaiming  the  slide  as  a 
complete  anticipation,  and  the  court  then  said. 
"  It  IS  not  claimed  by  the  defendant  that  ibis 
Alpnach  slide,  an  account  of  which  has  been 
read  to  you,  over  in  Switzerland,  is  a  complete 
anticipation.  It  Is  onlv  submitted  to  you  as  a 
possible  suggestion  of  the  idea  of  bringing  tim- 
ber down  from  the  mountain  sides."  This  dis- 
poses of  this  exception. 

In  the  course  of  the  charge,  the  court  went 
over  the  facts  in  relation  to  the  Cleveland  fiume, 
stating,  among  other  thines,  that  it  was  soo 
cessfully  operated  until  the  16th  of  August, 
1868,  and  performed  its  functions  and  ends  sat- 
isfactorily. PlaintiiTs  counsel  speciflcally  ok>- 
Jected  to  the  statement  that  the  flume  worked 
successfully,  and  a  colloquy  ensued  as  to  what 
constituted  successful  operation,  and  the  judge 
told  the  jury  that  that  was  the  way  he  under- 
stood the  testimony,  as  applicable  to  the  issues, 
but  said  that  he  left  the  matter  wholly  to  them 
to  determine.  In  this,  as  the  question  arose, 
there  was  no  error.  tBaetern  Tranep.  Line  v. 
Hope,  96  U.  8. 897  [84: 477J.  Counsel  for  plain- 
tiff  objected  to  this  part  of  the  charge,  also, 
upon  grounds  treated  of  under  subsequent  ex- 
ceptions. The  extract  is  quite  long,  and  it  is 
unnecessary  to  give  it  in  full.  It  concluded  as 
follows:  "  If,  under  all  the  evidence  in  the 
case,  then,  you  believe  that  this  fiume  built  by 
Cleveland  was  in  all  its  substantial  elements 
the  same  as  that  afterwards  patented  by  the 
plaintiff  in  this  case,  then  your  verdict  must  be 
for  the  defendants,  because  it  is  a  conceded 
fact  that  that  was  a  public  use,  or,  whether 
conceded  or  not,  it  was  a  public  use,  and  it  was 
in  use  more  than  two  years  before  the  plaintiff 
applied  for  his  patent."  This  is  the  third  ex- 
ception, and  may  be  considered  with  the  fourth, 
fifth,  sixth,  seventh  and  eighth  exceptions  to 
the  following  portions  of  the  charge: 
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4.  "Yoa  have  heard  a  good  deal  in  this  case, 
.  geDtlemen,  in  resard  to  this  matter  of  abutted 
t  points  or  lapped  ^ints.  Now,  I  say  to  yon,  you 
'    may  dismiss  that  particular  quality'  of  this 

flume  from  your  consideration.    There  is  noth- 
ing in  the  patent  covering  this  matter  of  loin- 
ing  sections  of  the  flume,  and  a  party  would  be 
liable  for  infrinc^ment,  I  apprehend,  if  liable 
at  all,  who  should  use  this  nume  with  a  lapped 
^^^^      Joint  as  well  as  if  he  used  it  with  an  abutted 
l*®*a      joint.    As  a  matter  of  fact,  the  evidence  in  this 
case,  I  believe,  without  contradiction,  shows 
this  in  the  Mariaville  flume,  made  at  Maine,  a 
model  of  which  is  before  you.    The  Joints  there 
were  what  mechanics  cafl  'broken;'  the  boards 
.    ran  over  from  one  section  half  way  over  on  the 
other  and  were  abutted. 

*'That  would  undoubtedly  give  strength  to 
the  flume,  and  where  heavy  materials  were  run 
*  through  would  probably  tie  an  advantage. 
"On  other  hand,  where  no  very  great 
strength  is  required,  the  ordinary  abutted 
flume,  as  made  by  the  plaintiff  in  this  case, 
might  have  an  advantage,  and  that  perhaps  for 
cheapness,  and,  where  other  conditions  obtained 
where  it  could  be  used,  perhaps  a  lapped  flume 
would  cover  all  the  requirements  needed  and 
be  cheaper  than  either  one  of  the  others;  but  as 
a  matter  of  law  vou  may  dismiss  the  whole 
matter  of  Joints  mm  your  oonaideraUon  one 
way  or  the  other,  because  spedflcaUy  it  is  not 
covered  by  the  patent." 

5.  "If  a  wooden  trough  of  *y  form  incrost- 
■ection.  arranged  on  an  mcline,  in  whole  or  in 
part,  and  adapted  to  receive  a  flow  of  water  for 
the  conveyance  of  logs  or  timber  or  wood  when 
thrown  into  said  trough,  and  to  transport  the 
same  downwardly  along  said  trough  by  means 
of  water  flowing  therein,  was  an  old  device  at 
the  time  of  plaintiff's  alleged  Invention,  the 
mere  fact,  if  such  be  the  fact,  that  plaintiff 
flrst  applied  this  old  device  to  the  transporta- 
tion 01  logs  or  timber  or  wood  down  the  side  of 
a  mountain  or  of  such  a  cafion  or  of  an  eleva- 
tion was  no  invention,  and  under  such  a  state 
of  facts,  if  you  find  them  to  exist,  your  verdict 
should  be  for  defendants." 

6.  "The  invention  which  is  covered  by  the 
claim  of  plaintiiTs  patent  is  a  chute  of  v  form 
in  cross-section,  arranged  on  an  incline,  in 
whole  or  in  part,  and  adapted  to  receive  a  flow 
of  water  for  the  conveyance  of  timber  thrown 
into  said  trough  and  carried  down  by  the  water 
!n  the  same.  According  to  this  description  the 
character  of  the  incline  u  not  stated,  and  there- 
fore is  not  material,  except  that  it  should  be 
steep  enough  to  give  the  water  strength  of  flow 
itklBcient  to  transport  the  timber  thrown  into 
the  trough." 

(5031  7  ««iftbe  Cleveland  chute  was  a  chute  of  y 
form  in  cross  section,  with  its  series  of  planks 
lapped  at  their  ends,  arranged  on  an  Incline  in 
whole  or  in  part  and  adapted  to  receive  a  flow 
of  water  for  the  conveyance  of  timber  thrown 
into  said  chute  and  carried  down  bv  means  of 
water  in  the  aame,  and  was  flnished  on  the  22d . 
day  of  July,  1888.  and  was  publicly  and  suc- 
cessfully used  by  Cleveland  for  the  transporta- 
tion of  wood  or  timber  in  the  manner  aforesaid 
between  the  22d  day  of  July,  1888,  and  the 
6th  of  August,  1888,  then  Uils  was  a  public  use 
of  plaintirs  invention  in  the  United  SUtes.  for 
more  than  two  years  before  [daintlff's  applic*- 
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tlon  for  a  patent,  and  constitated  a  oonstnic- 
tive  abandonment  of  plaintiff's  invention,  and 
under  these  facts,  if  you  flnd  them  to  exiat^ 
your  verdict  should  be  for  defendants." 

8.  "If  you  believe  that  the  wooden  flume  tes 
tifled  to  oy  several  of  defendants'  witnesses  as 
having  been  constructed  at  Mariaville,  Maine, 
was  constructed  and  operated  at  that  place  in 
the  year  1858  and  thereafter,  and  was  of  'V* 
form  in  cross-section,  and  was  arranged  from 
the  top  of  a  dam  to  a  point  800  feet  beyond 
said  dam,  and  was  adapted  to  receive  a  flow  of 
water  for  the  transportation  of  logs  from  the 
upper  to  the  lower  end  of  said  flume  and  along 
the  whole  length  thereof,  and  was  set  upon  an  i 

incline  steep  enough  to  give  the  water  in  said  ' 

flume  strength  or  flow  sufficient  to  swiftly 
transport  the  logs  placed  in  the  head  of  said 
flume  to  the  lower  end  thereof  and  along  the 
whole  length  thereof,  and  that  this  flume  was 
suocessfuUy  operated  and  many  thousands  of 
logs  transported  throtigh  it  in  the  year  1858 
and  thereafter,  previous  to  1868,  by  means  of 
a  flow  of  water  through  said  flume,  then  I  in- 
struct vou  that  this  was  an  anticipation  of  Uie 
invention  claimed  in  plaintiff's  patent,  and  that 
your  verdict  should  be  for  the  defendants." 

The  argument  of  plaintifTs  counsel  la  that 
the  lapped  flume  did  not  include  Haines'  com- 
pleted invention;  that  it  was  one  of  Hnines'  ex- 
periments, which  Cleveland  saw  and  copied^ 
but  this  could  not  affect  Haines'  ri^ht  to  gooo 
and  complete  his  invention  by  making  further 
experiments  and  discoveries  producing  further 
new  and  useful  results;  that  until  It  was  a  com- 
pleted invention  the  time  had  not  arrived  at  t  k^^i 
which  it  was  hii  duty  to  apply  for  a  patent;  i**^*' 
and  therefore  that  he  forfeited  nothing  by  de- 
lay. 

various  instructions  guarding  this  point 
were  given  by  the  court,  and  aBiong  them 
theae: 

"7.  If  an  inventor  applies  for  hit  patent 
within  two  years  from  the  time  that  he  flrst  ex- 
hibita  hit  completed  invention  In  public  no 
amount  of  public  use  within  that  two  yearv 
either  by  the  inventor  or  others  will  work  any 
forfeiture  of  hli  right  to  a  patent  or  constitute 
any  evidence  of  abandonment." 

^'  16.  The  Jury  will  not  consider  any  former 
flume  or  chute  to  be  an  anticipation  unless  they 
believe  such  former  flnme  or  chute  developed 
the  same  nM)de  of  operation  at  the  flume  de- 
scribed In  the  plaintufs  patent* 

Of  ooorae,  if  the  patent  for  the  completed 
chute  described  nothing  which  could  be  recog- 
nised aa  a  patentable  Improvement  differing 
from  the  prior  lapped  chute,  then  the  objection 
haa  no  basia  to  rest  on. 

The  evidence  leaves  no  doubt  that  the  lapped 
chute  was  In  puhUo  uae  with  Haines*  consent 
or  allowance  more  than  two  years  prior  to  thr 
application  for  the  patent 

Counsel  further  Insista  that  the  flumes  re 
ferred  to  In  the  flfth  and  sixth  exceptions  did 
not  indude  the  i^intiff's  invention  and  were 
not  covered  t^  hia  patent,  and  that  whether 
this  was  ao,  and  whether  the  "  smooth  canar 
of  the  patent  could  be  anticipated  by  the 
lapped  oiute,  were  questions  of  fact  whidi  the 
court  should  have  left  to  the  Jury  to  decide. 

IM  U.H. 
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A  daiza  admitted  by  the  Patent  OfGce  and 
acquiesced  in  by  the  patentee  should  not  be 
enUu^^  by  construction  beyond  the  fair  in* 
terpretation  of  its  terms,  ana  this  patent  says 
DoUiing  about  how  the  Joints  are  constructed; 
nor  whether  the  chute  contained  any  Joints  at 
aU  or  not;  and  this  is  admitted  In  the  brief  of 
theplalntifTs  counsel. 

The  specification  says:  ' '  This  invention  has 
for  its  object  to  furnish  to  the  public  an  im- 
proved chute  for  facilitating  the  transportation 
of  timber  of  all  kinds  from  the  tops  or  sides  of 
mountains  or  other  elevations,  and  consists  in 
^^  constructing  a  chute  so  as  to  present  a  Y  form 
KvTj  in  cross-section,  the  some  being  arranged  on  an 
incline  corresponding,  more  or  less,  to  the  sur- 
face of  the  ground  over  which  it  £*as8es,  and 
brought  in  connection  with  a  spring  or  other 
water  supply,  to  receive  the  water  therefrom, 
and  thus  form  a  smooth  canal  throu;f;hout  its 
entire  length."  This  smooth  canal  is  the  re- 
sult obtained  by  constructing  the  chute  accord- 
ing to  the  description,  and  it  covers  lapped 
Jttots  Just  as  much  as  It  does  abutted  Joints. 
The  MariavUle  sluice  was  constructed  on  the 
same  plan  as  the  Haines*  chute  and  both  were 
rectangular  flumes.  Haines  himself  testifies 
tibat  his  V  chute  was  "  a  rectangular  flume  at 
an  angle  of  90*."  It  was  intended  to  facilitate 
the  transportation  of  timber  of  all  kinds  from 
other  elevatk>ns  as  well  as  mountains,  and  was 
necosarfly  arranged  on  an  incline  adspted  to 
the  surface  over  which  it  passed;  and  the  char- 
acter of  the  incline  was  not  stated. 

The  pans  of  the  charge  presented  by  excep- 
tions five  and  six  were  correct,  and,  as  to  the 
oUier  instructions,  they  described  the  working 
of  the  Haines  flume  as  represented  in  the  pa^ 
cnt  and  in  Haines'  testimony,  and  by  them  the 
court  chareed  the  Jury  that  if  they  believed 
from  the  evidence  that  the  Cleveland  and  Maria- 
ville  chutes,  or  flumes,  or  sluices  were  con- 
structed and  successfully  operated  on  the  plan 
and  in  the  msnner  described  by  the  court, 
which  was  the  plan  and  manner  in  which  the 
Haines  chute  was  operated,  then  this  was  an 
anticipation  of  the  invention  claimed  by 
Haines.  There  was  no  error  in  this,  for  suda 
was  the  conclusion  of  law,  if  the  Jury  found 
the  facts  from  the  evidence  to  be  as  stated;  and 
ft  is  to  be  noted  in  this  connection  that  the 
coint  in  conclusion  instructed  the  Jury  as  fol- 
lows: 

"  All  questions  of  fact  are  exclusively  for 
the  jury  to  decide.  The  court  does  not  decide 
nor  instruct  you  as  to  whether  the  Mariaville 
alidoe  or  any  other  sluice  or  flume  or  chute  was 
or  waa  not  an  anticipation  of  the  i>laintiirs 
patent.  The  question  of  anticipation  is  purely 
a  question  of  fact,  and  is  exdusivdy  for  the 
jury  to  determine." 

The  ninth  exception  was  taken  to'the  refusal 
€i  the  court  to  give  the  followfaig  instruction: 

*'  The  patent  In  this  case  is  not  merely  for  a 
Y-abaped  trough  or  sluice.  Neither  does  it 
cover  a  flume  with  a  flat  bottom  and  flaring 
rides.  Neither  does  it  cover  a  Y-shaped  flume 
or  duice  so  constructed  on  an  even  or  nearly 
KAsi  even  grade  that  it  will  carry  throughout  its 
*  kncth  a  full  volume  of  water  sufficient  to  float 
freely  the  wood  or  other  material  that  is  trans- 
ported through  it    Kone  of  these  things  would 


constitute  any  anticipation  of  the  patented  in- 
vention." This  instruction  was  open  to  seri- 
ous objection.  It  was  not  contended  thai 
either  the  Cleveland  flume  or  the  Manaville 
sluice  bad 'a  flat  bottom,  nor  did- the  descrip- 
tion of  the  patent  require  the  chute  to  be  so 
constructed  as  to  have  a  given  amount  of  fall. 
It  Ib  not  error  to  refuse  to  instruct  as  to  an  ab^ 
stract  question,  and  instructions  should  never 
be  given  upon  hypothetical  statements  of  fact, 
of  which  there  is  no  evidence.  The  charge  of 
the  court  was  as  favorable  to  the  plaintift  as  be 
had  any  rip^ht  to  demand,  and  to  have  given 
the  foregomg  would  have  tended  to  confuse 
and  mislead.  It  was  properly  refused.  In 
fact,  it  sppears  to  us  that  the  evidence  of  an- 
ticipation was  so  conclusive  that,  as  contended 
by  counsel  for  defendants  in  error^  the  circuit 
court  would  have  been  warranted  in  directing 
the  Jury  to  find  for  Uie  defendants,  inasmuch 
as,  if  there  had  been  a  verdict  against  them, 
the  court  would  have  been  compelled  to  set  it 
aside. 
T?ie  judgment  i$  affirmed. 


THE  CHEROKEE  NATION,  Appi,. 

V. 

THE   SOUTHERN   KANSAS   RAILWAY 

COMPANY. 

(See  B.  Gl  Beporter's  ed«  Sil-^MO.) 

Union  qf  equitable  and  legal  eauee  of  action — 
when  eiiit  not  diemieeed — Cherokee  Nation, 
not  sovereign — eminent  domain  in  Indian 
territoTf/— power  of  Congreee  to  authorfee 
eonstruetion  of  railroad  in  eueh  territory-^ 
eonetitutional  guaranty — compensation  for 
lands  taken — title^nonpayment — insolvency 
— offer  to  pay. 

L  An  equitable  cause  of  action  to  enjoin  a  railway 
company  from  locating  and  maintalnlDflr  a  rail- 
road cannot  he  united  with  ale^al  cause  of  action 
for  oompensation  for  the  lands  proposed  to  be 
taken  by  the  railway  company. 

2,  An  action  by  the  Oherokee  Nation  to  olitain 
such  double  relief,  against  the  Southern  Kansas 
Railway  Company,  can  be  considered  a  petition 
of  appeal,  under  the  Act  of  June  4,  1884,  for  a 
trial  of  the  case  as  to  damages,  and  should  not  be 
dismissed  for  the  misjoinder. 

I.  The  Cherokee  Nation  is  not  a  80ver«*tgn  nation 
and  the  right  of  eminent  domain  wiUiin  its  ter- 
ritory can  be  exercised  without  its  consent  by 
the  United  States  on  just  oompensation  being 
made  to  the  owner. 

4  Congress  lias  power  to  authorise  a  corporation 
to  construct  a  railroad  through  tbe  territory  of 
the  Indian  tribes. 

fi.  The  constitutional  guaranty  that  private  prop» 
erty  cannot  be  taken  ''for  public  use  without  just 
compensation**  Is  fulfilled  if  provision  is  made 
for  compensation  which  is  sure  and  adequate. 

a.  An  Act  which  forbids  the  construction  of  tha 
railway  until  full  compensation  be  made  to  the* 
owner  of  tbe  lands,  and  in  case  of  an  appeal  for 
the  payment  into  court  of  doul>le  the  amount  of 
the  award  before  entering  on  the  land.  Is  a  cer- 
tain and  adequate  provision  for  compensation. 

7.  Though  the  land  be  entered  on  pending  the  ap- 
peal, the  title  does  not  pass,  and  the  land  Is  not 
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taken,  QDtll  oompeofAtloii  it  AOtaally  made  to  the 


&  If  the  oompany  fafls  to  paj  the  oompenntlon, 
fixed  by  the  new  trial  proylded  for  In  the  Statute, 
it  beoomea  a  treapaaer  and  the  i>Iaintur  will  he 
entitled  to  oompenntion  for  the  uae  of  its  prop- 


t.  The  poMtbllltj  of  inaolveney  by  the  railroad 
company  and  iti  inability  to  pay  any  damages  in 
exoeM  of  the  moneys  paid  into  court  it  not  tulll- 
oient  ground  for  holding  the  proyiaion  made  In 
the  Act  for  securing  compensation  inadequate. 

10.  An  offer  to  pay  into  court  double  the  amount 
awarded  by  the  referees  Is  not  a  compliance  with 
the  Statute;  the  moneys  must  be  actually  paid 
into  court  before  thb  company  can  enter  upon 
the  lands  to  construct  its  road.  i 

[No.  664.1 

Argvsd  MarehlM,  1S90.   Bedded  May  19. 1890. 
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PPEAL  from  a  decree  of  the  District 
Court  of  the  United  States  for  the  West- 
em  District  of  Arkansas  dismissing  a  suit  in 
equity  to  enjoin  a  railway  company  from 
maintaining  a  railway,  telegraph  or  tele- 
phone line  through  the  territory  of  the  Cher- 
okee Nation  or  for  compensation  for  lands 
taken  and  other  relief.    Mewreed, 

Tlie  facts  are  stated  in  the  opinion. 

Meeere,  9.  E«  HeDonald,  B.  /.  Bright 
and  John  C.  Fajr»  for  appellant : 

The  Cherokee  Nation  is  a  sovereign  state. 

Cherokee  Nation  ▼.  Qeorgia,  80  U.  8.  6  Pet. 
16  (8:  80)  ;  Woreeeter  ▼.  Georgia,  81  U.  6.  6 
Pet.  580  (8 :  498)  ;  Eaetem  Band  cf  Oherokeee 
▼.  United  Statee,  117  U.  8.  808  (29:  886) ; 
United  Btatee  v.  On;  69  U.  8.  18  How.  100 
(15:  299) ;  WhiteeU  ▼.  FMhand,  79  N.  0. 
233. 

The  right  of  eminent  domain  resides  in  the 
Cherokee  Nation  in  its  territory. 

KM  y.  United  8tate$,  91  U.  8.  871  (28: 
451) ;  PoUard  y.  Biagan,  44  U.  8.  8  How.  212 
(11 :  565)  ;  2>M  y.  BeOe,  54  U.  8.  18  How. 
25  (14:  85)  ;  OoodiitU  y.  Kibbee,  50  U.  8.  9 
How.  471  (18:  220) ;  Weber  y.  8taU  Barbor 
Ctmure.  85  U.  8.  18  Wall.  67  (21 :  796) ;  Coo- 
ley,  Const.  Lim.  526. 

The  United  8tates  cannot,  any  more  than 
a  State,  interfere  with  priyste  rights,  except 
for  legitimate  goyemmental  purposes. 

UnSm  P.  E.  06.  ▼.  United  Statee,  99  U.  8. 
719  (25:  501}. 

The  Cherokee  Nation  has  a  right  to  stand 
upon  the  contracts  of  its  treaties. 

Boitem  Band  ef  Oherokeee  y.  Uniied  Statee, 
20  Ct  CI.  481,  117  U.  8.  288  (29:  880). 

Congress  has  no  constitutional  power  to 
settle  the  rights  under  treaties  except  in  cases 
purely  political. 

WiU(m  y.  WaU,  78  U.  8.  6  Wall.  89  (18: 
729) ;  American  A  0.  Ine.  Ooe.  y.  S66  Batee 
cf  Cotton,  26  U.  8.  1  Pet.  542  (7:  255)  ;  2>M 
y.  Wileon,  64  U.  8.  28  How.  ^  (16:  585)  ; 
The  Kaneae  Indiane,  72  U.  a  6  Wall.  787 
(18:  667) ;  Foeter  y.  Neileon,  27  U.  8.  2  Pet. 
254  (7 :  415) ;  Crewe  y.  Bureham,  66  IT.  8.  1 
Black,  856  (17 :  91)  ;  Blair  y.  7he  FtUhkiUer, 
2  Yerg.  407;  Barrie  y.  Boe,  4  Blaokf.  869; 
United  Statee  y.  ^  GaOone  qf  Whiekey,  108 
U.  a  491  (27:  808)  ;  Bead  Money  Caeee,  112 
U.  8.  697  (28:  808). 

Where  the  property  is  taken  by  a  corpora- 
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tlon,  which  may  be  solyent  or  Inaolyent, 
compensation  must  first  be  made. 

Lmeeree  y.  Netoark,  88  N.  J.  L.  161 ;  WMU 
y.  NaehviUe  dt  N.  W.  B.  Co.  1  Heisk.  (Tenn.) 
518;  United  Statee  y.  Beed,  56  Mo.  565;  Parte 
y.  Maeon,  87  Tex.  447 ;  Hills,  Em.  Dom. 
title  Compeneation, 

In  proceedings  of  this  character,  a  prop- 
erty owner  may  contest  the  question  as  to 
whether  the  taking  was  within  the  power  ol 
eminent  domain,  and  in  the  altematiye  seek 
compensation. 

Be  Beanevitte  Cemetery  Auo.  66  N.  Y.  569 ; 
Baneon  y.  Vernon,  27  Iowa,  28;  Iblbot  y. 
Hudeon,  16  Gray,  417 ;  Memphie  Freight  Co. 
y.  Memphie,  4  Coldw.  419 ;  Eardin  y.  Boyd, 
118  U.  8.  757  (28:  1141). 

Meeare,  A.  T.  Britton,  A.  B.  Browne  and 
GeorM  R.  Peek*  for  appellee : 

The  United  8tate8  has  the  right  of  emi- 
nent domain  throughout  its  entire  geograph- 
ical extent ;  and  this  right  may  be  exercised, 
for  all  such  purposes  as  properly  belong  to 
it,  in  any  political  diyision  of  the  United 
8tates,  and  in  any  region  or  territory  not 
politically  organized. 

Mieeieeippi  dt  B  B.  B.  Co.  y.  Pattereon, 
98  U.  8.  408  (25:  206)  ;  United  Statee  r. 
Jonee,  109  U.  8.  518  (27 :  1015)  ;  Kohl  ▼. 
United  Statee,  91  U.  8.  867  (28 :  449). 

The  right  of  eminent  domain  may  be  ex- 
ercised for  railroads. 

United  Statee  y.  Fieher,  6  U.  8.  2  Cran<^ 
858  (2 :  804)  ;  Stockton  y.  Baltimore  d  N.  T. 
R  Oo.  92  Fed.  Rep.  9 ;  Cooley,  Const.  Lim. 
§587;  CaUfomiav.  Central Pdcife B.  O?.  127 
tr.  8.  1  (W:  150). 

The  Cnerokee  Nation  is  not  a  sovereign 
state.  Nor  has  the  right  of  eminent  domain 
of  the  United  8tates  oyer  the  Cherokee  coun- 
try been  abridged  or  surrendered  by  treaty 
or  otherwise. 

Reyision  of  Indian  Treaties,  25,  28,  81, 
82,  89,  45,  61,  56,  61,  65,  79,  85. 

The  status  of  the  Cherokees  as  a  people, 
subject  to  snd  dependent  upon  the  United 
8tates,  is  shown  by  numerous  decisions  of 
this  court. 

Cherokee  Nation  y.  Georgia,  80  U.  8.  6 
Pet.  1  (8:2^;  United  Statee  y.  Bogere,  45 
U.  8.  4  How.  567  (11 :  1105)  ;  United  Statee 
y.  Kagama,  118  U.  8.  VJ5  m :  Z28)  ;  The 
Cherokee  Tobaeeo,  78  U.  8.  11  Wall.  616  (20 : 
227). 

The  goyemment  cannot  abdicate  nor  bar- 
ter away  its  inherent  powers. 

Cooley,  Const  Lim.  848,  649. 

Whateyer  may  be  the  political  status  of 
the  Cherokees  they  are  as  to  these  lands  mere 
proprietors;  and  if  their  political  dignity 
and  authority  were  much  higher  than  they 
are,  the  lands  would  still  be  subject  to  be 
taken. 

United  Statee  ▼.  Chicago,  48  U.  8.  7  How. 
185  (12:  660). 

The  Indian  coontry  is  now  governed  by 
Act  of  Congress  and  not  by  treaty. 

Choctaw  Nation  y.  United  Statee,  119  U.  & 
27  (80:  814). 

Suits  in  equity  and  acti<ms  at  law  cannot 
be  joined. 

Hurt  y.  EbUingeworth,  100  U.  8.  100  (25: 
569) ;  Thon^ifeon  ▼.  Central  Ohio  B.  Co.  78  U. 
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8.  6  Wall.  184  (18:  765)  ;  Bennett  ▼.  BiOter- 
worth,  53  U.  8.  11  How.  574  (18:  861). 

Mr.  Juetiee  Harl>«  delivered  the  opinion 
of  the  oooTt: 

This  ifl  an  appeal  from  a  decree  of  the 
District  Court  of  the  United  States  for  the 
Western  District  of  Arkansas.  The  litigation 
between  the  parties  arises  out  of  an  Act  of 
•  Congress,  approved  July  4,  1884,  entitled 
"  An  Act  to  Grant  the  Ri^ht  of  Way  through 
the  Indian  Territory  to  the  Southern  Kansas 
Railway  Company,  and  for  Other  Purposes." 
28  Stat.  78.  By  the  first  section  of  that  Act 
the  above  Company  was  authorized  to  locate, 
construct,  operate  and  maintain  a  railwav, 
telegraph  and  telephone  line,  through  the 
Indum  Territory,  beginning  at  a  point  on  the 
northern  line  A  the  Territory,  where  an  ex- 
tension of  the  Southern  Kansas  Railway  from 
Winlleld  in  a  southerly  direction  would 
strike  that  line,  running  thence  south  in  the 
direction  of  Dennison,  Texas,  on  the  most 
AAS1  practicable  route,  to  a  point  at  or  near  where 
^  the  Washita  River  empties  into  the  Red 
River,  with  a  branch  constructed  from  a  point 
at  or  near  where  the  main  line  crosses  the 
northern  line  of  the  Territory,  westwardly 
along  or  near  that  line  to  a  point  at  or  near 
where  Medicine  Lodge  Creek  crosses  the 
northern  line  of  the  Territory,  and  from  that 
point  in  a  southwesterly  direction,  crossine 
Beaver  Creek  at  or  near  Camp  Supply,  and 
caching  the  west  line  of  the  Indian  Territory 
at  or  near  where  Wolf  Creek  crosses  the  same, 
with  the  right  to  construct,  use  and  maintain 
such  tracks,  turnouts  and  sidines  as  the 
Comi>any  might  deem  it  to  their  Interest  to 
construct  along  and  upon  the  right  of  way 
and  depot  erounds  by  that  Act  granted.  The 
second  section  grants  to  the  Company  a  right 
of  way  of  a  prescribed  width  through  the 
Territory  for  its  main  line  and  branch  road, 
stations  and  telegraph  and  telephone  lines, 
snblect  to  the  condition  that  no  part  of  the 
lanoa  granted  i^ll  be  used  otherwise  than 
for  the  Company's  railroad,  telegraph  and 
telephone  lines,  and  that  if  any  portion  ceases 
to  be  so  used,  it  shall  revert  to  the  nation  or 
tribe  of  Indians  from  which  it  was  taken. 

The  third  section,  upon  which  some  of  the 
principal  que8ti<»s  in  the  case  depend,  is 
ui  these  wends: 

"Sec  8.  That  before  said  railwav  shall  be 
ooostructed  through  any  lands  held  by  indi- 
vidoal  occupants,  according  to  the  laws, 
customs  and  usages  of  any  of  the  Indian 
nations  or  tribes  through  which  it  may  be 
ooostructed,  full  compensation  shall  be  made 
to  soch  occupants  for  all  property  to  be  taken 
or  damage  done  by  reason  of  the  construction 
of  such  railway.  In  case  of  failure  to  make 
amicable  settlement  with  any  occupant,  such 
compensation  shall  be  determined  bV  the 
appraisement  of  three  disinterested  referees, 
to  DO  appointed  by  the  President,  who,  before 
entering  upon  the  duties  of  their  appoint- 
ment, shall  take  and  subscribe,  before  com- 
petent authority,  an  oath  that  they  will 
faithfallr  and  impartially  discharge  the 
duties  of  their  appointment,  which  oath, 
duly  certified,  shall  be  returned  with  their 
awara.    In  case  the  referees  cannot  agree, 
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then  any  two  of  them  are  authorized  to  make 
the  award.  Either  party  being  dissatisfied 
with  the  findinjB^  of  the  referees  shall  have 
the  rieht,  within  ninety  days  after  the  mak- 
ing of  the  award  and  notice  of  the  same,  to 
appeal  by  original  petition  to  the  courts, 
where  the  case  shall  be  tried  de  novo.  When 
proceedings  have  been  commenced  in  court, 
the  Railway  Company  shall  pay  double  the 
amount  of  the  award  into  court  to  abide  the 
Judgment  thereof,  and  then  have  the  right 
to  enter  upon  the  property  sought  to  be  con- 
demned, and  proceed  with  the  construction 
of  the  railroad.  Each  of  said  referees  shall 
receive  for  their  services  the  sum  of  four 
dollars  per  day  for  each  day  they  are  en- 
gaged in  the  trial  of  any  case  submitted 
to  them  under  this  Act,  with  milage  at  five 
cents  per  mile.  Witnesses  shall  receive  the 
usual  fees  allowed  by  the  courts  of  said  na- 
tions; costs,  including  compensation  of  the 
referees,  shall  be  made  a  part  of  the  award, 
and  be  paid  by  such  Railroad  Company.** 

The  5th,  6th  and  8th  sections  are  as  follows : 

"Sec.  5.  That  said  Railway  Company  shall 
pay  to  the  Secretary  of  the  Interior,  for  tlie 
benefit  of  the  particular  nations  or  tribes 
through  whose  lands  said  main  line  and 
branch  mav  be  located,  the  sum  of  fifty  dol  • 
lars,  in  aadition  to  compensation  provided 
for  in  this  Act  for  property  taken  and  dam^ 
ages  done  by  the  construction  of  the  railway 
for  each  mile  of  railway  that  it  may  construct 
in  said  Territory,  said  payments  to  be  made 
in  installments  of  five  hundred  dollars  as 
each  ten  miles  of  road  is  graded.  Said  Com* 
pany  shall  also  pay,  so  long  as  said  Terri- 
tory is  owned  and  occupied  by  the  Indians, 
to  the  Secretary  of  Uie  Interior  the  sum  of 
fifteen  dollars  per  annum  for  each  mile  of 
railway  it  shall  construct  in  the  said  Terri- 
tory. The  money  paid  to  the  Secretary  of 
the  Interior  under  the  provisions  of  this  Act 
shall  be  apportioned  by  him,  in  accordance 
with  the  laws  and  treaties  now  in  force  amon.7 
the  different  nations  taiC  tribes,  according  to 
the  number  of  miles  of  nJilway  that  may  be 
constructed  by  said  Raiiwav  Company 
through  their  lands :  Provided,  That  Congress 
shall  have  the  right,  so  long  as  said  lands 
are  occupied  and  possessed  bv  said  nations 
and  tribes,  to  impose  such  additional  taxes 
upon  said  railroaa  as  it  mav  deem  Just  and 
proper  for  their  benefit:  Provided  further, 
Tliat  if  the  eeneral  council  of  either  of  the 
nations  or  tribes  through  whose  laiids  said 
railway  may  be  located  shall  within  four 
months  after  the  filing  of  maps  of  definite 
location,  as  set  forth  In  section  six  of  this 
act,  dissent  from  the  allowances  provided  for 
in  this  section,  and  shall  certify  the  same  to 
the  Secretary  of  the  Interior,  then  all  com- 
pensation to  be  paid  to  such  dissenting  na- 
tion or  tribe  under  the  provisions  of  this  Act 
shall  be  determined  as  provided  in  section 
three  for  the  determination  of  the  compensa* 
tion  to  be  paid  to  the  individual  occupant  of  > 
lands  with  the  right  of  appeal  to  the  courts 
upon  the  same  terms,  conditions  and  re- 
quirements as  therein  provided:  I^-ovided 
fiirther.  That  the  amount  awarded  or  adjudged 
to  be  paid  by  said  Railway  Company  for 
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said  dissenting  nation  or  tribe  shall  be  in 
lieu  of  the  compensation  that  said  nation  or 
tribe  would  be  entitled  to  receive  under  the 

Srovisions  of  this  section.  Nothing  in  this 
xt  shall  be  construed  to  prohibit  Congress 
from  imposing  taxes  upon  said  railway,  nor 
any  Territory  or  State  hereafter  formed 
through  whicn  said  railway  shall  have  been 
establlfihed  from  exercising  the  like  power 
as  to  such  part  of  said  railway  as  may  lie 
within  its  limits.  Said  Railway  Company 
shall  have  the  right  to  survey  and  locate  its 
railway  immediately  after  the  passage  of 
4hi8  Act 

^'Sec.  6.  That  said  Company  shall  cause 
maps  showing  the  route  of  its  located  lines 
through  said  Territory  to  be  filed  in  the  office 
of  the  Secretary  of  the  Interior,  and  also  to 
be  filed  in  the  office  of  the  principal  chief 
of  each  of  the  nations  or  tribes  through 
whose  lands  said  railway  may  be  located; 
and  after  the  filing  of  said  maps  no  claim 
for  a  subsequent  settlement  and  improvement 
UDon  the  rij^ht  of  way  shown  by  said  maps 
shall  be  valid  as  against  said  Company: 
Provided,  That  when  a  map  showing  any 
portion  of  said  Railway  Company's  located 
line  is  filed  as  herein  provided  for,  said 
Company  shall  commence  grading  said  lo- 
catea  line  within  six  months  thereafter,  or 
such  location  shall  be  void,  and  said  location 
shall  be  approved  by  the  Secretiur  of  the 
Interior  in  sections  of  twenty -five  miles  before 
construction  of  any  such  section  shall  be 
beffun  " 

"Sec.  8.  That  the  United  States  Circuit 
and  District  Courts  for  the  Northern  District 
of  Texas,  the  Western  District  of  Arkansas 
and  the  District  of  Kansas,  and  such  other 
courts  as  may  be  authorized  by  Congress, 
shall  have,  without  reference  to  the  amount 
in  controversy,  concurrent  jurisdiction  over 
all  controversies  arising  between  said  South- 
em  Kansas  Railway  Company  and  the  nations 
and  tribes  through  whose  territory  said  rail- 
way shall  be  constructed.  Said  courts  shall 
have  like  Jurisdiction,  without  reference  to 
the  amount  in  oontrovei^y,  over  all  contro- 
versies arising  between  the  inhabitants  of 
said  nations  or  tribes  and  said  Railway 
Company ;  and  the  civil  iurisdiction  of  said 
courts  is  hereby  extended  within  the  limits 
of  said  Indian  Territory,  without  distinction 
■s  to  citizenship  of  the  parties,  so  far  as 
may  be  necessary  to  cany  out  the  provisions 
of  this  Act.  "* 

The  Cherokee  Nation  havinff  dissented  from 
the  allowance  provided  for  in  the  fifth  sec- 
tion of  the  above  Act,  commissioners  were 
appointed  by  the  President,  as  provided  in 
the  third  section.  They  met  at  Topeka,  Kan- 
ns,  on  the  26th  of  August,  1886,  and,  hav- 
ing duly  qual  ified  accoraing  to  law,  proceed  - 
•d  to  the  Indian  Territory  in  the  discharge 
of  their  duties.  Their  report  to  the  Presi- 
dent, made  September  25,  1886,  states  that 
they  inspected  the  located  line  of  road  as  it 
traversea  the  territory  of  the  Cherokee  Na- 
tion, with  its  branch,  and  that  upon  an  actual 
view  of  the  lands  proposed  to  be  taken  and  ap- 
propriated for  rieht  of  way,  station  grounds, 
etc.,  under  the  Act  of  Congress,  they  found 


that  said  Nation  was  entitled  to  receive  a« 
adequate  compensation  for  such  lands  and 
for  damages  done  by  the  construction  of  the 
railway,  for  thirty-five  and  one-half  miles 
of  the  main  line,  the  sum  of  $08  for  each 
mile,  aggregating  for  the  whole  distance 
18,801.50.  They  also  found  and  awarded  aa 
adequate  compensation  and  damages  in  re- 
spect to  the  lands  to  be  taken  and  appropria- 
ted for  the  branch  line,  one  hundred  sjid 
twelve  and  ^  miles  in  length,  the  sum  of 
$86  for  each  mile,  aggregating  for  the  whole 
disttoce  the  sum  of  $4, 051. 44.  The  commis- 
sioners ordered  that  the  Railway  Company, 
within  ten  days  after  receiving  notice  from 
the  Secretary  of  the  Interior  that  their  report 
was  filed,  should  deposit  with  that  officer  §^471 
the  total  amount  of  the  awards  made  by  them,  '^^^  ^ 
for  such  disposition  under  the  law  and  the 
order  of  the  Secretary  as  might  be  Just  and 
proper.  This  report  having  been  filed  in  the 
office  of  the  Secretary  of  the  Interior,  its  con- 
tents were  made  known  by  that  officer  to  the 
principal  chief  of  the  Cherokee  Nation  in  a 
communication  dated  October  29,  1886. 

The  Cherokee  Nation,  by  the  Act  of  its 
National  Council,  approved  December  17, 
1886,  concurred  in  by  its  House,  December 
16,  1886,  dissented  from  and  rejected  as  un- 
iust,  inequitable  and  without  authority  of 
law,  the  award  made  by  the  commissioners. 

The  third,  fourth,  fifth  and  eighth  sections 
of  that  Act  are  as  follows : 

*'Sec.  8.  That  the  Cherokee  Nation  doea 
not  concede  to  the  United  States  the  rightful 
power,  through  its  constituted  authorities, 
to  authorize  any  private  individual  or  cor- 
poration to  enter  upon,  appropriate  and  use 
any  lands  belonging  to  saia  Nation  without 
first  obtaininfi^  the  consent  of  the  constituted 
authorities  of  said  Nation,  and  hereby  pro* 
tests  a^inst  the  action  of  said  Southern  Kan- 
sas Railway  Company  in  entering  upon  and 
apropriating  the  lanos  of  the  Cherokee  Na- 
tion as  an  arbitrary  and  unjust  violation  of 
the  guaranteed  rights  of  said  Nation. 

''fifec.  4.  That  Uie  principal  chief  be,  and 
he  is  hereby,  authorized  and  empowered  to 
proceed  in  pursuance  of  the  provisions  of  the 
third  and  the  eighth  sections  of  said  Act  of 
Congress,  and  brmg  suit  in  the  Circuit  Court 
of  the  United  States  in  and  for  the  Western 
District  of  Arkansas  against  said  Southern 
Kansas  Railway  Company,  the  object  of  said 
suit  beine  to  vindicate  the  absolute  title  of 
the  Cherokee  Nation  to  all  lands  within  her 
borders,  and  to  obtain  redress  from  said  Com- 
pany for  such  damages  as  may  have  been 
sustained  by  said  Nation  by  means  of  the  lo- 
cation and  construction  of  said  railroad: 
Provided,  That  nothing  herein  shall  be  con- 
strued as  an  acknowledgment  by  the  Cherokee 
Nation  of  the  right  of  the  United  States  to 
appropriate  the  lands  of  the  Cherokee  Nation 
for  the  benefit  of  private  corporations  with- 
out its  consent. 

"Sec.  6.  That  the  principal  chief  be,  and 
he  is  hereby,  further  authorized  and  empow-    tfL^mi 
ered  to  employ  suitable  counsel  for  the  bring-    *•"     ' 
ing  and  management  of  Mid  suit  on  the  put 
of  the  Cherokee  Nation.  * 

"Sec  8.  That  the  principal  chief  be,  and 
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mnted  to  the  defendant.  The  bill  prays 
for  sudh  other  and  further  relief  as  the  nature 
of  the  case  requires. 

The  defendant  appeared,  and  hj  its  attor- 
ney offered  to  pay  •  into  the  registry  of  the 
court  the  sum  of  $14,705.98,  being  double 
the  amount  of  the  award  of  the  referees  ap- 
pointed to  assess  the  damages  for  the  ri^ht 
of  way  for  the  railroad  through  the  plain- 
tiff's territory.  m^ 

A  demurrer  to  the  bill  was  sustained.  The 
prayer  for  an  injunction  was  refused,  a  hear- 
ing on  the  question  of  damages  was  denied  be- 
cause of  the  misjoinder  of  equitable  and  legal 
causes  of  action,  and  the  bill  was  dismissed 
for  want  of  equity,  without  prejudice,  and 
with  judgment  against  the  plaintiff  for  costs. 
88  Fed.  Rep.  900. 

The  plaintiff,  as  we  have  seen,  seeks  a  de- 
cree setting  aside  and  vacating  the  award  of 
damages  made  by  the  referees,  and  perpetu- 
ally enjoining  the  Railway  Company  from 
locating,  operating  and  maintaining  a  rail- 
road, telegraph  and  telephone  line  through 
its  territory,  as  proyided  for  in  the  Act  of 
July  4,  1884.    Heiief  of  that  diaracter  is  un- 

auestionably  of  an  equitable  nature.  But 
le  plaintiff  unites  witn  this  cause  of  action 
a  prayer  that  if  an  injunction  be  refused,  it 
may  be  awarded  fall,  Just  and  adequate  com- 
pensation for  the  lands  proposed  to  be  taken 
by  the  Railway  Company  and  for  the  rights, 
easements  and  franchises  assumed  to  be  want- 
ed to  it  by  Conness.  The  latter  is  a  legal, 
as  distinguished  from  an  equitable,  cause  of 
action.  "  Wheneyer,"  this  court  said  in  Van 
Narden  y.  MarUm,  99  U.  S.  878,  880  [25 :  458, 
454],  ''a  new  right  is  granted  by  statute,  or  a 
new  remedy  for  violation  of  an  old  right,  or 
whenever  such  rights  and  remedies  are  de- 
pendent on  state  statutes  or  Acts  of  Congress, 
the  jurisdiction  of  such  cases,  as  between  Uie 
law  side  and  the  equity  side  of  the  federal 
courts,  must  be  determined  by  the  essential 
character  of  the  case,  and  unless  it  comes  with- 
in some  of  the  recognized  heads  of  equitable 
jurisdiction  it  must  be  held  to  belong  to  the 
other."  We  do  not  doubt  that  a  prcSeeding 
for  an  assessment  of  damages  for  the  taking 
of  priyate  property  for  public  use  is  one  at 
law.  It  possesses  none  of  the  essential  ele- 
ments of  a  suit  in  equity  within  the  meaning 
of  the  Statutes  defining  the  jurisdiction  of  the 
courts  of  the  United  States.  It  was  there- 
fore properly  held  below  that  these  two 
causes  of  action  could  not  be  united  in  the 
same  suit  in  a  court  of  the  United  States. 
Bitrt  y.  BbUingwwrth,  100  U.  8.  100  [25: 
569]  ;  Butard  y.  mmtion,  119  U.  8.  847, 
851  [80 :  451,  4521 . 

But  the  court  oelow  ought  not,  for  that 
reason,  to  have  dismissed  the  plaintiff  out 
of  court,  without  making  some  provision, 
by  appropriate  orders,  for  the  protection  or 
its  rights  as  against  the  Railway  Company. 
Congress  gaye  the  Cherokee  Nation,  if  du- 
satimed  with  the  allowances  provided  for  in 
the  above  Act,  the  right,  within  ninety 
days  after  the  making  <n  an  award  and  no- 
tice of  the  Hune,  "to  appeal  by  original  pe- 
tition to  the  eoorts.*  aiia  have  a  trial  of  the 
case  df  now.  It  did  not  prescribe  the  form 
of  the  petition  nor  indicate  what  it  should 


contain.  Yet,  a  petition  of  some  kind  wfM 
necessary  in  order  to  invest  the  court  below 
with  authority  to  take  hold  of  the  question 
of  compensation  to  be  made  to  the  Cnerokeo 
Nation,  and  finally  determine  it  without  ref- 
erence to  the  award  of  the  commissioners. 
While,  for  the  reasons  above  stated,  tiie  pro- 
ceeding instituted  by  the  plaintiff  could  not 
be  regarded  as  technically  a  suit  in  equity, 
of  which  the  court  might  take  cognizance 
under  the  general  statutes  defining  its  juris- 
diction, we  perceive  no  reason  why,  in  riew 
of  the  broad  terms  of  the  Act  of  Congress 
and  of  the  peculiar  relations  which  the  plain- 
tiff sustains  to  the  government  and  people  of 
the  United  States— relations  which  forbid, 
if  to  be  avoided,  the  application  of  strict 
rules  of  interpretation— the  bill  might  not 
have  been  treated  simply  as  an  original  pe- 
tition of  appeal  by  tne  plaintiff  for  a  trial 
of  the  case  between  it  ana  the  Railway  Com- 
pany upon  the  issue  as  to  damages.  It  was 
none  the  less  a  petition  for  appeal  because 
relief  of  an  equitable  character  was  asked  that 
could  not  be  granted.  The  petition  need 
not  have  been  regarded  as  one  to  which  the 
Railway  Company  must  file  a  formal  an- 
swer, but  rather  as  the  basis  for  such  orders 
as  would  bring  both  parties  into  court  for 
the  determination  of  the  question  of  dam- 
ages. As  the  case  is  to  be  tried  de  now,  the 
court  can  properly  make  an  order  requiring 
the  Railway  Company  to  take  the  initiative 
by  filing  its  written  application  or  petition 
for  an  ascertainment  of  the  compensation  to 
be  made  for  the  property  proposed  to  be  taken 
or  the  damage  that  would  be  done  by  reason 
of  the  construction  of  the  railway.    To  that 

§etition,when  filed,  the  Cherokee  Nation  can 
emur,  answer  or  plead,  as  they  may  be  ad- 
vised. Under  issues  thus  made,  or  under 
some  other  mode  of  procedure  devised  by  the 
court,  and  appropriate  for  a  regular  trial  of 
the  issues,  the  case  can  be  tried  de  now,  and 
all  the  questions  of  law  and  fact  that  either 
party  chooses  to  raise  be  finally  determined. 
This  mode  of  proceeding  will  result  in  a 
speedy  determination  of  tne  matters  really 
in  dispute,  and  is  conducive  to  the  ends  of 
justice.  And  we  are  the  better  satisfied  with 
such  a  disposition  of  the  controversy,  be- 
cause the  equitable  relief  sought  by  the 
plaintiff  cannot  be  granted.  We  have  had 
some  doubt  as  to  whether,  in  the  present  at- 
titude of  the  case,  the  reasons  for  this  con- 
clusion ought  to  be  now  given.  But  as  the 
questions  raised  by  the  demurrer  were  elab- 
orately examined  by  the  court  below  (88  Fed. 
Rep.  900) ,  and  were  fully  discussed  at  the  bar, 
and  as  the  plaintiff  ought  not  to  be  led  to 
suppose  that  a  new  bill  in  equity,  based 
upon  the  alleged  invalidity  of  the  Act  of 
July  4,  1884,  would  avail  any  good  purpose, 
we  have  concluded  to  state  the  grounds  upon 
which  we  hold  that  Conmss,  in  the  passage 
of  that  Act,  has  not  violsted  any  rights  be- 
longing to  the  plaintiff. 

No  allegations  are  made  in  the  bill  that 
would  justify  a  decree  perpetually  enjoining 
the  Railway  Company  from  proceeding  under 
the  Act  of  Congress.  The  proposition  that 
the  Cherokee  Nation  is  sovereign  in  the  sense 
that  the  United  States  is  sovereign,  or  ip  the 
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ha  U  hereby,  authorized  and  required  to  cer- 
tify the  piOTiaioiiB  of  this  Act  to  the  Secre- 
tanr  of  the  Interior  in  pursuance  of  the  pro- 
rinons  of  the  fifth  section  of  Act  of  Con- 


Subsequently  the  Cherokee  Nation,  by  its 
mttomeys,  sent  a  communication  to  the  fresi- 
dent  oi  the  United  States,  in  which  that  Na- 
tion, with  its  principal  chief— reserving  to 
that  Nation  all  rights  and  claims  in  aiSl  to 
the  common  property  thereof  as  alMolute 
owner  of  the  same,  and  expressly  denying 
the  right  and  authority  of  the  United  States 
to  grant  to  persons  or  corporations  any  ease- 
ment, right  of  way  or  property  right  what- 
ever in,  to  and  upon  their  common  property, 
as  specially  set  forth  in  their  protest  of  C^e- 
cember  12,  1884— appealed  to  the  Circuit 
Court  of  the  United  States  of  the  Western 
District  of  Arkansas  from  the  award  ahd 
judgment  of  the  referees,  and  prayed  that  a 
transoipt  of  all  the  proceedings  relating  to 
the  award,  toi^ether  with  their  appeal,  be  cer- 
tified to  that  court. 

In  consequence  of  this  communication  and 
appeal,  the  Secretaiy  of  the  Interior,  Janu- 

S'  22,  1887,  transmitted  to  that  court  all  of 
d  proceedings  on  file  in  his  Department, 
as  far  as  they  related  to  the  Cherokee  lands 
proposed  to  be  taken  by  the  Railroad  Com- 

lie  bill  in  the  present  case  was  filed  in 
that  court  on  the  26th  day  of  January,  1887. 

It  alleges  that  the  Cherokee  Nation  is  a 
sovereign  state,  recognized  as  such  by  the 
▼arious  treaties  maoe  between  it  and  the 
United  States,  beginnini;  with  that  of  Hope- 
well, November  22,  17S5,  and  ending  with 
that  of  Washington,  July  10,  1866 ;  and  is 
entitled  to  exercise,  and  is  exercising,  the 
powers.  Jurisdiction  and  functions  of  a  sov- 
ereign state  within  the  territory  ceded  to  it 
and  defined  under  the  treaty  of  Port  Gibson, 
February  14,  1838. 

It  also  alleges  that  by  virtue  of  its  inherent 
sovereignty,  as  recognized  by. those  treaties, 
the  rignt  of  eminent  domain,  with  other 
rights  of  sovereignty  in  its  country,  remains 
exclusively  vested  in  it ;  that  in  addition  to 
the  cessions  of  territory  by  the  above  treaties, 
for  which  it  gave  a  full  and  valuable  consid- 
eration, the  United  States,  by  letters-patent, 
conveyed  said  territory  to  it  in  fee  simple; 
that  all  of  such  territory  remains  under  the 
Jurisdiction  and  soverei^ty  of  the  plaintiff, 
except  certain  tracts  lying  west  of  the  96th 
degree  of  west  longitude  and  north  of  the 
87th  degree  of  noitb  latitude,  which  have 
been  conveyed  back  to  the  United  States  by 
the  Cherokee  Nation  under  the  terms  of  the 
Treaty  of  1866;  that  the  Southern  Kansas 
Railway  Company,  without  right  and  with- 
out consent  or  license  from  the  plaintiff,  en- 
tered its  domain  and  territory  ana  commenced 
the  construction  over  it  ox  a  railway ;  that 
in  the  construction  of  such  railway  that 
Company  had  commenced  cutting  down  the 
natural  surface  of  the  land,  building  embank- 
ments thereon,  and  appropriatins^  the  stone, 
«arth  and  lumber  found  on  the  line  of  the 
proposed  road ;  had  graded  about  ten  miles 
«f  Its  road,  and  threatended  and  intended  to 
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carry  on  the  same  damage  and  destruction  of 
the  plaintiff's  property  mroughout  the  whole 
of  the  proposed  line  of  road,  desboying  the 
property  and  depriving  the  plaintiff,  by  rea- 
son of  the  construction  bf  such  road,  of  a 
large  revenue  arising  from  the  rental  of  its 
property  for  grazing  purposes  under  existing 
leases  of  the  lands  proposed  to  be  occupied 
by  the  Railway  Company,  and  causing  there- 
by irreparable  loss  and  damage  to  the  plain- 
tiff. Keferring  to  the  Act  of  Congress,  the 
plaintiff  avers  that  nojurisdiction  or  author- 
ity remained  in  the  United  States  to  grant 
any  right  of  wav  through  its  territory,  and 
that  the  right  ox  eminent  domain  over  that 
territory  remained,  under  the  above  treaties 
and  patents,  in  the  plaintiff.  The  bill  then 
sets  forth  the  facts  already  stated  in  relation 
to  the  proceedings  taken  by  the  commission- 
ers appointed  under  the  Act  of  Congress,  and 
proceeds  : 

"That,  even  though  the  said  referees  had 
been  authorized  to  make  the  award  referred 
to,  the  sum  by  them  awarded  is  entirely 
insufficient  and  inadequate  compensation  for 
the  said  right  of  way  ;  tlint  the  same  is  rea- 
sonably worth  the  sum  of  $500  per  mile,  and 
your  complainant,  protesting  a^inst  ^he  said 
award  and  insisting  that  tne  United  States 
have  no  power  to  grant  a  right  of  way 
through  the  territory  of  your  complainant 
wiUiout  its  consent,  and  protesting  and  in- 
sisting tliat  the  said  referees  had  no  lawful 
authority  to  moke  an  award  for  the  lands  so 
intended  to  be  taken  from  your  complainant 
or  its  domain,  and  that  even  on  payment  of 
the  compensation  so  awarded  the  said  cor|>o- 
ration  could  acquire  no  rieht  to  build  its 
road  through  the  territory  of  your  complain- 
ant without  its  consent,  still  insists  that  the 
compensation  so  proposed  to  be  awarded  and 
paid  Is  inadequate,  insufficient  for  the  land 
proposed  to  be  taken,  and  prays  that  this 
complaint  mav  be  taken  and  treated  as  an 
original  complaint  and  petition  in  appeal 
from  the  action  of  the  said  referees,  as  pro- 
vided by  section  8  of  the  Act  of  July  4,  1884, 
aforesaid. 

**  Your  complainant  avers  that,  by  reason  of 
the  premises  aforesaid,  the  referees  aforesaid 
had  no  'authority  to  condemn  any  of  the 
land  or  territory  of  your  complainant  or  to 
make  any  award  therefor,  and  that  no  right 
accrued  to  the  said  Southern  Kansas  Railway 
Company  to  enter  upon  or  build  said  pro- 
posea  railway  through  the  territory  of  your 
complainant.*^ 

The  prayer  of  the  bill  is  that  the  said 
awards  be  vacated  and  set  aside ;  tliat  the  de- 
fendant be  restrained  and  perpetually  en- 
joined from  locating  or  attempting  to  locate, 
construct,  equip,  operate,  use  or  maintain  a 
railway,  telegraph  or  telephone  line  tlirough 
the  land,  domain  or  territory  of  the  com- 
plainant ;  that  pending  this  suit  it  be  re- 
strained as  aforesaid :  and  that,  in  the  event 
the  court  should  decline  to  grant  the  injunc- 
tion prayed,  the  complainant  be  awarded 
full,  just  and  adequate  compensation  for  the 
lands  so  proposed  to  be  taken  and  the  rights, 
easements  and  franchises  so  proposed  to  be 
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necessary  to  the  execution  of  the  powers 
ffrant^  to  the  jofeneral  goTemment  by  the 
Constitution.  Such  an  authority,  as  was 
«aid  in  KM  ▼.  United  States,  01  U.  8.  867 
[28:  449],  is  essential  to  the  independent 
•existence  and  perpetaity  of  the  United  States, 
and  is  not  dependent  upon  the  consent  of 
the  States.  United  States  ▼.  Fbx,  94  U. 
8.  816,  820  [24 :  192,  19^  ;  United  States  ▼. 
JoMS,  109  XT.  S.  618  [27 :  1015] ;  United 
States  ▼.  Great  FaUs  MJg.  Go,  112  U.  S.  645 
[28 :  846]  ;  Van  Brockiin  v.  Tennessee,  117 
XT.  S.  151,  164  [29:  845,  84^.  As  was  said 
t)y  Mr,  Justice  Bradley  in  AockUm  ▼.  BaUi- 
tmrre  dt  N,  T,  B,  Co,,  82  Fed.  Rep.  9,  19: 
^The  argument  based  upon  the  doctrine  that 
the  Stat^  have  the  eminent  domain  or  highest 
•dominion  in  the  lands  comprised  within 
their  limits,  and  that  the  United  States  have 
no  dominion  in  such  lands,  cannot  avail  to 
frustrate  the  supremacy  given  by  the  Ck)nsti- 
tution  to  the  government  of  the  United  States 
in  all  matters  within  the  scope  of  its  sover- 
eignty. This  is  not  a  matter  of  words,  but 
.  of  things.  If  it  is  necessary  that  the  United 
States  government  should  have  an  eminent 
domain  still  higher  than  that  of  the  State, 
in  order  that  it  may  fully  carry  out  the  ob- 
jects and  purposes  of  the  Constitution,  then 
it  has  it.  Whatever  may  be  the  necessities 
or  conclusions  of  theoretical  law  as  to  em- 
inent domain  or  anything  eise,  it  must  be 
received  as  a  postulate  of  the  Ck)nstitution 
that  the  government  of  the  United  States  is 
invested  with  full  and  complete  power  to 
execute  and  carry  out  its  purposes."  It 
would  be  very  strange  if  the  national  gov- 
ernment, in  the  execution  of  its  rightful 
authority,  could  exercise  the  power  of  emi- 
C65T)  nent  domain  in  the  several  States,  and  could 
not  exercise  the  same  power  in  a  territory  oc- 
cupied bv  an  Indian  nation  or  tribe,  the  mem- 
bers of  which  were  wards  of  the  United  States, 
and  directly  subject  to  its  political  control. 
The  lands  in  the  Cherokee  territory,  like  tiie 
lands  held  by  private  owners  everywhere 
within  the  geographical  limits  of  the  United 
States,  are  held  subject  to  the  authority  of  the 
^neral  government  to  take  tliem  for  sudi  ob- 
jects as  are  germane  to  the  execution  of  the 
powers  granted  to  it ;  provided  only,  that  they 
are  not  taken  without  just  compensation  being 
mode  to  the  owner. 

But  it  is  said  that  the  objects  for  which 
the  Act  of  1884  was  passed  are  not  such  as 
admit  of  the  exercise  of  the  right  of  eminent 
domain.  This  contention  is  without  merit. 
Congress  has  power  to  regulate  commerce, 
not  only  with  foreign  nations  and  among  Uie 
several  States,  but  with  the  Indian  tribes. 
It  is  not  necessary  that  an  Act  of  Congress 
should  express,  in  words,  the  purpose  for 
which  it  was  passed.  The  court  will  deter- 
mine for  itself  whether  the  means  employed 
by  Congress  have  any  relation  to  the  powers 
granted  by  the  Constitution.  The  railrcxMi 
which  the  defendant  was  authorized  to  con- 
struct and  maintain  will  have,  if  constructed 
and  put  into  operation,  direct  relation  to 
commerce  with  the  Indian  tribes,  as  well  as 
with  commerce  among  the  States,  especially 
with  the  States  immediately  north  and  south 
of  the  Indian  Territory.    It  is  true  tibat  the 
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Company  authorized  to  construct  and  main* 
tain  it  IS  a  corporation  created  by  the  laws 
of  a  State,  but  it  la  none  the  less  a  fit  in- 
strumentality to  accomplish  the  public  ob- 
jects contemplated  by  the  Act  of  1884.  Other 
means  mis^ht  have  been  employed,  but  those 
designatea  in  that  Act,  although  not  indis- 
pensably necessary  to  accomplish  the  end  in 
view,  are  appropriate  and  conducive  to  that 
end,  and  therefore  within  the  power  of  Con- 
gress to  adopt  The  question  is  no  longer 
an  open  one,  as  to  whether  a  railroad  is  a 
public  highway,  established  primarily  for' 
the  convenience  of  the  people,  and  to  sub- 
serve public  ends,  and  therefore  subject  to 
eovemmental  control  and  regulation.  It  is 
because  it  is  a  public  highway,  and  subject 
to  sudi  control,  that  the  corporation  by  which 
it  is  constructed,  and  by  whidi  it  Is  to  be 
maintained,  may  be  permitted,  under  legis- 
lative sanction,  to  appropriate  private  prop- 
erty for  the  purposes  of  a  right  of  way,  upon 
making  just  compensation  to  the  owner,  in 
the  TCLoae  prescribed  by  law.  It  is  well  said 
bv  Mr.  Cooley,  in  his  Treatise  on  Constitu- 
tfonal  Limitations,  section  587,  that  **  while 
there  are  unquestionably  some  objections  to 
compelling  a  citizen  to  surrender  his  prop- 
erty to  a  corporation,  whose  corporators,  in 
receiving  it,  are  influenced  by  motives  of 
private  gain  and  emolument,  so  that  to  them 
the  purpose  of  the  appropriation  is  alto^ther 
private,  vet  conceding  it  to  be  settled  that 
these  facilities  for  travel  and  commerce  are 
a  public  necessity,  if  the  Legislature,  re- 
flecting the  public  sentiment,  decide  that  this 
general  benefit  is  better  promoted  by  their 
construction  through  individuals  or  corpora- 
tions than  by  the  State  itself,  it  would 
clearly  be  pressing  a  constitutional  maxim 
to  an  absura  extreme  if  it  were  to  be  held 
that  the  public  necessity  should^ only  be  pro- 
vided for  in  the  way  which  is  least  consistent 
with  the  public  interest."  But  this  precise 
question  was  determined  upon  full  consider- 
ation in  CcUifat^nia  v.  Central  Pacific  R.  Co,, 
127  U.  8.  1,  89  [82:  160,  157],  where  this 
court  said :  "The  power  to  construct,  or  to 
authorize  individuals  or  corporations  to  con- 
struct, national  highways  and  bridges  from 
State  to  State,  is  essential  to  the  complete 
control  and  regulation  of  interstate  commerce. 
Without  authority  in  Congress  to  establish 
and  maintain  such  highways  and  bridges,  it 
would  be  without  authority  to  regulate  one 
of  the  most  important  adjuncts  of  commerce. 
...  Of  course  the  authority  of  Congress 
over  the  Territories  of  the  United  States,  and 
its  power  to  grant  franchises  exercisable 
therein,  are,  and  ever  have  been,  undoubted. 
But  the  wider  power  was  very  freely  exer- 
cised, and  much  to  the  general  satisfaction, 
in  the  creation  of  the  vast  system  of  railroads 
connecting  the  east  with  the  Pacific,  travers- 
ing States  as  well  as  Territories,  and  em- 
ploying the  ajB^ency  of  state  as  well  as  federal 
corporations.  ^  Upon  this  point  nothing  more 
need  be  said. 

It  ia  further  suggested  that  the  Act  of 
Congress  violates  the  Constitution  in  that  it 
does  not  provide  for  compensation  to  be  made 
to  the  plaintiff  before  tlie  defendant  entered 
upon  tnese  lands  for  the  purpoae  of  con- 
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■enae  that  the  MTeral  States  are  sovereign, 
and  that  that  Nation  alone  can  exercise  the 
power  of  eminent  domain  within  its  limits, 
finds  no  support  in  the  numerous  treaties 
with  the  Cherokee  Indians,  or  in  the  decis- 
ions of  this  court,  or  in  the  Acts  of  Congress 
defining  the  relations  of  that  people  with  the 
United  States  From  the  beginning  of  the 
government  to  the  present  time,  they  have 
Seen  treated  as  'waros  of  the  nation,^  'in  a 
state  of  pupilafl^,'  'dependent  political 
communities, '  holding  sudi  relations  to  the 
general  government  that  thej  and  their 
country,  as  declared  by  Ohief  Jiutiee  Marshall 
in  Cherokee  Nation  ▼.  Qecrgia,  80  U.  S.  5 
Pet.  1.  17  J8:  26,  811,  "'are  considered  by 
foreign  nations,  as  well  as  by  ourselves,  as  be- 
ing so  completely  under  the  sovereignty  and 
dcniinion  of  the  united  States  that  any  at- 
tempt to  a^uire  their  lands,  or  to  form  a 
poluical  connection  with  them,  would  be 
considered  by  all  as  an  invasion  of  our  ter- 
r^itAA  ritory  and  an  act  of  hostili^."  It  is  true, 
•-^^^  as  declared  in  Worcetter  ▼.  Georgia,  81  U.  S. 
6  Pet.  616,  667,  669  [8:  488,  499,  604],  that 
the  treaties  and  laws  of  the  United  States 
contemplate  the  Indian  territoryas  completely 
aeparated  from  the  States  and  the  Cherokee 
Nations  as  a  distinct  oommimity,  and  (in 
the  language  of  Mr,  Juetiee  McLean  in  the 


case,  p.  688)  that  "in  the  executive, 
legislative  and  Judicial  branches  of  our  gOT- 
emment  we  have  admitted,  by  the  most 
aolenm  sanction,  the  existence  of  the  Indians 
as  a  separate  and  distinct  people,  and  as 
being  vested  with  rights  which  constitute 
them  a  state  or  separate  community."  But 
that  falls  ffff  short  of  saying  that  they  are  a 
■oyereign  state,  with  no  superior  within  the 
limito  of  its  territory.  By  the  Treaty  of 
Kew  £ch(^  1886,  the  United  States  cove- 
nanted and  agreed  that  the  lands  ceded  to  the 
Cherokee  Nations  should  at  no  future  time, 
without  their  consent,  be  included  within 
the  territorial  limits  or  Jurisdiction  of  any 
Btate  or  Territory,  and  that  the  government 
would  secure  to  that  Nation  "the  right  by 
their  national  coimcils  to  make  and  carry 
into  effect  all  such  laws  as  they  may  deem 
necessary  for  the  government  of  the  persons 
and  property  within  their  own  coun^,  be- 
l<Higing  to  their  people,  or  such  persons  as 
have  connected  themselves  with  them  ;**  and, 
1^  the  Treaties  of  Washington,  1846  and 
1866,  the  United  States  guaranteed  to  the 
Cherokees  the  title  and  possession  of  their 
lands,  and  lurisdiction  over  their  country. 
Bevision  of  Indian  Treaties,  pp.  66,  79,  86. 
But  neither  these  nor  any  previous  treaties 
evinced  any  intention,  upon  the  part  of  the 
^vemment,  to  discharge  them  from  their 
condition  of  pupilage  or  dependency,  and 
constitute  them  a  separate,  independent,  sov- 
treiga  pwple,  with  no  superior  within  its 
limite.  Tnia  is  made  clear  by  the  decisions 
ot  this  court,  rendered  since  the  cases  already 
cdted.  In  United  8tate$  v.  Bogen,  46  U.  S. 
4  How.  667,  672  [11 :  1106,  11071,  the  court, 
referring  to  the  locality  in  which  a  particu- 
lar crime  had  been  committed,  said :  "It  is 
true  that  it  is  occupied  by  the  tribe  of  Cher- 
okee Indians.  But  it  has  been  assigned  to 
them  l^  the  United  States  as  a  place  of  dom- 
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icil  for  the  tribe,  and  they  hold  and  occupy 
it  with  the  assent  of  the  United  States,  and 
under  their  authority.  ...  We  think  [Mftl 
it  too  firmly  and  clearly  established  to  ad 
mit  of  dispute  that  the  Indian  tribes,  resid- 
ing within  the  territorial  limits  of  the 
United  States,  are  subject  to  their  authority. " 
In  United  Statee  v.  Kagama,  118  U.  8.  8l76, 
879  [80 :  228,  229] ,  the  court,  after  observing 
that  the  Indians  were  within  the  geographical 
limits  of  the  United  States,  said :  ^The  soil 
and  the  people  within  these  limits  are  under 
the  political  control  of  the  government  of  the 
United  States,  or  of  the  States  of  the  Union. 
There  exist  within  the  broad  domain  of  sov- 
ereignty but  these  two.  .  .  .  They  were, 
and  always  have  been,  regarded  as  having  a 
semi -independent  position  when  they  pre- 
served their  tribal  relations ;  not  as  states, 
not  as  nations,  not  as  possessed  of  the  full 
attributes  of  sovereignty,  but  as  a  separate 
people,  with  the  power  of  re^ulatin^  their 
internal  and  social  affairs,  and  thus  lar  not 
brought  under  the  laws  of  the  Union  or  of 
the  State  within  whose  limits  they  resided. 
.  .  .  The  power  of  the  general  govern- 
ment over  these  renmants  of  a  race  once 
powerful,  now  weak  and  diminished  in 
numbers,  is  necessary  to  their  protection,  as 
well  as  to  the  safety  of  those  among  whom 
they  dwell.  It  must  exist  in  that  govern- 
ment, because  it  has  never  existed  anywhere 
else,  because  the  theatre  of  its  exercise  is 
within  the  geographical  limits  of  the  United 
States,  because  it  has  never  been  denied,  and 
because  it  alone  can  enforce  its  laws  on  all 
the  tribes."    The  latest  utterance  upon  this 

feneral  subject  is  in  Ohoetaw  ifation  v. 
Tnited  States,  119  U.  S.  1.  27  [80 :  806,  814] . 
where  the  court,  after  statins  that  the  United 
States  is  a  sovereign  nation  limited  only  by 
its  own  Constitution,  said:  **0n  the  other 
hand,  the  Choctaw  Nation  falls  within  the 
description  in  the  terms  of  our  Constitution, 
not  of  an  independent  state  or  sovereign 
nation,  but  of  an  Indian  tribe.  As  such,  it 
stands  in  a  peculiar  relation  to  the  United 
States.  It  was  capable  under  the  terms  of 
tlie  Constitution  of  entering  into  treaty  rela- 
tions with  the  ffovemment  of  the  United 
States,  although,  nrom  the  nature  of  the  case, 
subject  to  the  power  and  authority  of  the 
laws  of  the  United  States  when  Congress 
should  choose,  as  it  did  determine  in  the 
Act  of  March  8,  1871,  embodied  in  section 
2079  of  the  Revised  Statutes,  to  exert  its 
legislative  power." 

In  view  of  these  authorities,  the  conten-  r-*^, 
tion  that  the  lands  through  which  the  de-  L^ovi 
fendant  was  authorized  by  Congress  to  con- 
struct its  railway  are  held  by  the  Cherokees 
as  a  sovereign  nation,  without  dependence 
on  any  other,  and  that  the  right  of  eminent 
domain  within  its  territory  can  only  he  ex- 
ercised  by  it,  and  not  by  the  United  States 
except  with  the  consent  of  the  Cherokee  Na- 
tion, cannot  be  sustained.  The  fact  that  the 
Cherokee  Nation  holds  these  lands  in  fee 
simple  under  patents  from  the  United  States 
is  01  no  consequence  in  the  present  discus- 
sion ;  for  the  United  States  may  exercise  the 
right  of  eminent  domain,  even  within  the 
limits  of  the   several  States,   for  purposes 
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JOHN  McGAHEY,  Fig.  in  Err., 

V. 

THE  STATE  OP  VIRGINIA. 


JOSEPH  BRYAN,  Flff.  in  Err., 
THB  STATE  OP  VIRGINIA. 


JAMES  P.  COOPER,  Ftff.  in  Err., 
THE  STATE  OP  VIRGINIA. 


H.  W.  ELLETT,  Plff,  in  Err., 
THE  STATE  OP  VIRGINIA. 


0.  H.  CUTHBERT,  PJff.  in  Err., 

V, 

THE  STATE  OP  VIRGINIA. 


A;  parte: 
In  the  Matter  of  LEWIS  BROWN,  Appi. 

THOMAS  S.  HUCLESS.  Flff,  in  Err., 

V. 

JOHN  K.  OHILDREY. 


GEORGE  a  VASHON,  Flff.  in  Err., 

SAMUEL    0.    GREENHOW,    Treasurer  of 
the  Cnr  of  Riohkond,  VntomiA. 

(See  a  a  Reporter's  ed.  att-TSL) 

Bsview  cf  itate  dsdticn^^Virginia  hM—taar 
reoeiwrne  eaupoM—iuit  against  Stats— ^um  of 
couporu  topoff  due$  to  State— uncontHtutiaiuU 
lntji»— impairing  cbliifaiion  qf  eantraet—eatti 
due  State  payable  in  eoupone—lieenee  tax  far 
$ale  of  coupons,  void— Statute  qf  Limitatione 
—Section  of  Virginia  Code  uneonetitutional 
—lieenee  for  sale  of  liquor— coupons,  when 
not  receiwMefor  tawes. 

L  In  ordinarj  oaset,  the  deolsioii  of  the  highest 
oourt  of  a  State  as  to  the  validltj  of  Its  statute  is 
blndlnjr  on  this  court;  but  wheyre  the  question 
arises  as  to  whether  a  oontraot  has  been  made 
whioh  a  state  statute  impairs,  thfti  oourt  has  power 
to  decide  for  itself  such  question,  whatever  may 
be  the  decision  of  the  state  oourt 

1  The  Virginia  Law  of  1871  as  to  the  funding  and 
payment  of  the  public  debt  constitutes  a  contimct 
between  the  State  and  the  holders  of  the  bonds 
and  coupons  issued  under  it,  and  the  holders  of 
such  coupons  may  use  than  to  pay  state  taxes 
and  public  dues. 

IL  The  various  Virginia  laws  restraining  the  use 
of  such  ooupons  for  payment  of  taxes  and  dues 
to  the  Statd  and  imposing  obstructions  to  such 
use  and  to  proceedings  instituted  to  establish 
their  genulnenesB,  impair  the  obligation  of  such 
contract  and  are  iuTali^ 

4.  Mo  suit  or  proceedings  can  be  instltuted.by  any 
holder  of  sooh  bonds  or  ooupons  against  such 
State,  or  her  ezecutlvs  officers,  to  control  them 
in  the  ezeroise  of  their  official  functions  m  agents 
of  the  State. 

%.  A  holder  of  the  taz-receiTable  coupons  of  such 
State,  issued  under  the  Law  of  1871  or  the  Law  of 
1879,  who  tenders  them  In  payment  of  taxes  or 
does  to  the  State,  has  the  right  to  be  free  from 
molestation  In  person  or  goodson  account  of  such 


taxes  or  dues,  and  may  vindicate  such  right  in  att 
lawful  modes  of  redress. 

8.  The  Virginia  laws  which  require  the  pioduotioo 
of  the  bond  in  order  to  establish  the  genuineness 
of  the  coupons  and  which  exdnde  expert  testi* 
mony  to  prove  their  genuineness,  are  unconsd- 
tutionaL 

t 

7.  The  obligation  of  a  contract  is  impaired.  In  the^ 
constitutional  sense,  by  any  law  which  preventa 
its  enforcement,  or  which  materially  abridges  tb» 
remedy  for  enforcing  it  which  existed  when  it 
was  contracted,  and  does  not  supply  an  alterna- 
tive remedy  equally  adequate  and  efficacious. 

8.  Oosta  recovered  In  an  action,  by  the  State  or 
Virginia,  for  fees  paid  to  officers  for  their  serv- 
ices, area  debt  due  to  such  State  and  may  be  paid 
in  such  coupons. 

9.  The  Virginia  Law  of  ICay  28,  1887,  requiring  a^ 
license  tax  for  the  sale  of  such  coupons,  vlolatea 
the  constitutional  provision  as  to  impairing  the^ 
obligation  of  contnots.  Any  undue  restraint 
upon  their  negotiability  violates  the  contract. 

10.  A  new  and  shorter  Statute  of  Limitations  Is- 
not  necessarily  unconstitutional  as  to  actlona 
which  had  accrued.  If  a  reasonable  time  to  given 
by  It  to  bring  such  actions. 

IL  Section  416  of  Virginia  Code,  prohibiting  pro- 
ceedings  to  try  the  genuineness  of  the  coupons- 
due  before  July  1, 1888,  after  one  year  from  that 
date,  and  prohibiting  such  proceedingsas  to  other 
coupons  after  one  year  from  the  time  they  are- 
due,  is  an  unreasonable  law,  and  Impairs  the  ob- 
ligation of  the  oontraotr 

11  The  requirement  of  the  Virginia  Statute  that 
the  fee  for  a  license  for  the  sale  of  Intoxicating 
liquors  shall  be  paid  in  lawful  money  of  the  Unit- 
ed States  does  not  impair  the  obligation  of  the- 
oontract  made  by  the  State  with  .the  holders  of 
the  said  ooupons. 

1&  Such  tax-receivable  coupons  are  not  receivable 
for  taxes  levied  for  the  state  literary  fund  to* 
mslntain  public  schools,  the  State  Tax  Act  hav- 
ing required  taxes  for  that  purpose  to  be  paid 
only  in  lawful  money  of  the  United  States.  Such- 
Tax  Act  is,  in  that  respect,  a  valid  law. 

[Nob.   1067.   1065,    1066.   1058,    1142,    1217. 

1216.  28.] 

Argued  Jan.  tl,  1890.    Decided  Map  19, 1890. 

OF  the  above  entitled  causes.   Nob.    1057. 
1065.   1066.   1058.   1142  and  28  were  izi^ 
error  to  the  Supreme  Court  of  Appeals  of  the- 
Stete  of  Virginia. 

No.  1217  was  an  appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

No.  1216  was  in  error  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
of  Virginia. 

The  cases  of  J^yoiiT.  The  State  of  Virginia, 
Cooper  ▼.  State  cf  Virginia  and  MeOaheu  t. 
State  cf  Viryinia,  Nob.  1065.  1066,  1057.  ar» 
to  reriew  Judgmente  of  the  Supreme  Court 
of  Appeals  of  that  Stete  affirming  Judgmenta 
of  the  Circuit  Court  of  that  State  m  favor  of 
the  State,  against  the  persons  ■everelfy 
named,  for  the  recovery  of  taxes  due  from 
them  respectiyely.    Beiersed. 

The  case  of  EOeU  ▼.  Stateqf  Virginia,  No. 
1058.  was  a  suit  brought  to  recoTer  the- 
amount  of  a  Judgment  previously  rendered 
against  him  in  the  Circuit  Court  of  Rich- 
mimd  for  taxes  and  oostB.  Judgment  waa 
rendered  against  him  for  the  taxes  and  coBts, 
which  was  affirmed  by  the  Supreme  Court  of 
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r  oKc^i  itracting  its  road  over  them.  This  objection 
looDj  lo  the  Act  cannot  be  sustained.  The  Consti- 
tation  declares  that  private  property  shall  not 
be  taken  *'iar  public  use  without  Just  com- 
penaatioo."  It  does  not  provide  or  require 
that  compensation  shall  be  actually  paid  in 
advance  of  the  occupancy  of  the  land  to  be 
taken.  But  the  owner  is  entitled  to  reason- 
able, certain  and  adequate  provision  for  ob- 
taining  compensation  before  his  occupancy 
is  disturbed.  Whether  a  particular  provision 
be  sufficient  to  secure  the  compensation  to 
which,  nnder  the  Constitution,  he  is  entitled, 
is  sometimes  a  question  of  difficultv.  In  the 
present  case,  the  requirements  of  tne  Consti- 
tution have,  in  our  judgment,  been  fully 
met.  The  third  section  provides  that  before 
the  railway  shall  be  constructed  through  any 
lands  proposed  to  be  taken,  full  compensation 
shall  be  made  to  the  owner  for  all  property 
to  be  taken  or  damage  done  by  reason  ox  tlie 
construction  of  the  road.  In  the  event  of  an 
appeal  frcon  the  finding  of  the  referees,  the 
Company  is  required  to  pay  into  court  double 
the  amount  of  the  awani,  to  abide  its  judg- 
ment; and,  that  being  done,  the  Company 
may  enter  upon  the  property  sought  to  lie 
condemned,  and  prooeea  with  the  construction 
of  its  road.  We  are  of  the  opinion  that  this 
provision  is  sufl!ciently  reasonable,  certain 
and  adequate  to  secure  the  just  compensation 
to  which  the  owner  is  entitled. 

The  plaintiff  asks.  What  will  be  its  con- 
dition, as  to  compensation,  if,  upon  the  trial 
de  now  of  the  ouestion  of  damages,  the 
amount  assessed  in  its  favor  should  exceed 
the  sum  which  may  be  paid  into  court  by 
the  defendant?  This  ouestion  would  be  more 
embarrassing  than  it  is,  if,  by  the  terms  of 
the  Act  of  Congress,  the  title  to  the  property 
appropriated  passed  from  the  owner  to  the 
defenoant,  when  the  latter — having  made  the 
required  deposit  in  court — is  autnorized  to 
enter  upon  tne  land,  pendins  the  appeal,  and 
to  proceed  in  the  construction  of  Its  road. 
But,  clearly,  the  title  does  not  pass  until 
compensation  is  actually  made  to  the  owner. 
Within  the  meaning  of  the  Constitution,  the 
property,  although  entered  upon,  pending  the 
appeal,  is  not  ts&en  imtil  the  compensation 
rAAAi  ^  ascertained  in  some  legal  mode,  and,  being 
|WO.  paid,  the  title  passes  from  the  owner.  Such 
was  the  decision  in  Kennedy  v.  Indianapolis, 
108  U.  8.  599,  604  r26:  550,  5531,  where  the 
court  construed  a  clause  of  the  Uonstitution 
of  Indiana,  declaring  that  no  man's  property 
"'shall  be  taken  or  applied  to  public  use, 
•  .  .  without  a  just  compensation  being 
made  therefor^ — substantially  the  provision 
found  in  the  National  Constitution.  This 
court  there  said  that  ''on  principle  and  au- 
thority the  rule  is,  under  such  a  Constitution 
SB  that  of  Indiana,  that  the  right  to  enter  on 
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and  use  the  property  is  complete  as  soon  as 
the  property  is  actuallv  appropriated  under 
the  authority  of  law  for  a  public  use,  but 
that  the  title  does  not  pass  from  the  owner 
without  his  consent  until  just  compensation 
has  been  made  to  him. "  In  the  case  now  be- 
fore us  the  property  in  respect  to  which  the 
referees  made  the  award  will  be  conditionally 
appropriated  for  the  public  use  when  the 
defenaant  makes  a  deposit  in  court  of  double 
the  amount  of  tfuch  award,  and  it  only  re- 
mains to  fix  the  just  compensation  to  be 
made  to  the  owner.  But  the  title  has  not 
passed,  and  will  not  pass,  imtil  the  plaintiff 
receives  the  compensation  ultimately  fixed 
by  the  trial  de  novo  provided  for  in  Uie  Stat- 
ute. So  that,  if  the  result  of  tliat  trial 
should  be  a  judgment  in  its  favor  in  excess 
of  the  amount  paid  into  court,  the  defendant 
must  pay  off  the  judgment  before  it  can  ac 
quire  the  title  to  the  property  entered  upon, 
and,  failing  to  pay  it  within  a  reasonable  time 
after  the  compensation  is  finally  determined, 
it  will  become  a  trespasser,  and  liable  to  be 
proceeded  against  as  such.  And,  in  such 
case,  if  the  plaintiff  shall  sustain  damages 
by  reason  of  the  use  of  its  property  by  the 
defendant  pending  the  appeal,  the  latter  will 
be  liable  therefor.  The  apprehension,  there- 
fore, that  the  plaintiff  may  lose  its  property 
without  receiving  just  compensation  tnere- 
for,  is  without  foundation. 

Some  stress  is  laid  upon  the  possibility 
that  the  defendant  may  become  insolvent  be- 
fore the  proceedings  below  reach  a  conclusion, 
and  become  unable  to  pay  any  damages  in 
excess  of  the  amount  it  may  pay  into  court. 
The  possibility  of  such  insolvency  is  not,  in 
our  opinion,  a  sufficient  ^oxmd  for  holding 
that  tne  provision  made  m  the  Act  of  Con- 
gress for  securing  just  compensation  is  in- 
adequate. Absolute  certainty  in  such  mat- 
ters is  impracticable,  and  therefore  cannot 
reasonably  be  required.  In  determining  the 
validity  of  the  Act  of  Congress,  the  pre- 
sumption must  be  indulged  tiutt  a  deposit  in 
court  of  double  the  amoxmt  awarded  by  three 
disinterested  referees,  appointed  by  the  Pres- 
ident, will  amply  secure  the  payment  of  any 
compensation  that  may  be  fixed  at  the  trial 
in  the  court  below.  The  record  states  that 
the  defendant  offered  to  pay  into  court  double 
the  amount  of  the  awud  made  by  the  ref- 
erees. The  ofl[er  to  pay  is  not  a  compliance 
with  the  Statute.  The  amount  required  to 
be  deposited  must  be  actually  paid  into  court 
before  the  Company  can  rightfully  enter  upon 
the  lands  sought  to  be  conaemnecC  or  proceed 
with  the  construction  of  its  road. 

T?u  decree  i$  reversed,  and  the  cause  remanded 
for  further  proceedings  in  eoitformitf  with  this 
opiniom, 
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menoe  the  issuance  of  the  same.  It  was  fur- 
ther enacted  that  the  bonds  and  certificates 
should  be  signed  by  the  treasurer  and  coun- 
tersinied  by  the  auditor ;  that  the  coupons 
should  be  signed  by  the  treasurer,  or  that  a 
fac  Hmile  of  his  signature  should  be  stamped 
or  enerayed  thereon.  The  bonds  were  to  be 
issued  in  series,  and  those  of  each  series  to 
be  numbered  from  one  upwards,  as  issued, 
and  the  coupons,  in  addition  to  the  number 
of  the  bond  to  which  they  were  attached, 
were  to  be  numbered  from  one  to  sixty-seven. 
The  surrendered  bonds  were  to  be  canceled 
and  deposited  in  the  oflice  of  the  state  treas- 
urer. 

By  section  6  certain  assets  belonging  to  the 
State,  when  realized  or  converted  into  money, 
were  to  be  paid  into  the  treasury  to  the  credit 
of  a  sinking  fund  created  for  the  purchase 
and  redemption  of  Uie  bonds  issued  under 
the  Act,  and,  after  1880,  inclusive,  a  tax  of 
Iwo  cents  on  a  hundred  dollars  of  the  assessed 
valuation  of  all  property  in  the  State  was  to 
be  applied  in  like  manner.  The  treasurer, 
the  auditor  of  public  accounts  and  second 
auditor  were  appointed  commissioners  of  the 
sinking  fund. 

It  has  always  been  contended  on 'the  part 
of  the  bondholders  that  this  Statute  created 
%  contract  between  them  and  the  State,  firm 
and  inviolable,  which  the  Legislature  had  no 
constitutional  right  to  violate  or  impair ;  and 
such  was,  for  several  years,  the  uniform  hold- 
ing of  the  Supreme  Court  of  Appeals  of  Vir- 
Sinia.  See  Ankmi  v.  Wright,  22  Gratt.  888, 
fovember  Term,  1872;  Wise  v.  Bogen,  24 
Gratt.  189;  Clarke  v.  Tyler,  80  Gratt.  184. 
A  different  view,  however,  has  since  been 
taken  by  the  court  of  appeals,  which  now 
holds  that  the  Act  of  1871  was  unconstitu- 
tional from  its  inception,  being  repugnant 
to  certain  provisions  of  Uie  Constitution  of 
the  State  adopted  in  1869.    An  elaborate  ar- 

?^ument  to  this  effect  is  contained  in  the  opin- 
on  of  the  court  rendered  in  one  of  the  cases 
now  before  us,  Voihon  y.  Qreenhow,  decided 
January  14,  1886.  In  ordinary  cases  the  de- 
cision of  the  highest  court  of  a  State  with 
regard  to  the  validity  of  one  of  its  statutes 
would  be  binding  upon  this  court ;  but  where 
the  question  raised  is  whether  a  contract  has 
or  has  not  been  made,  the  obligation  of  which 
is  alleged  to  have  been  impaired  by  legisla- 
tive action,  it  is  the  prerogative  of  this  court, 
under  the  Constitution  en  the  United  States 
and  the  Acts  of  Congress  relating  to  writs  of 
error  to  the  Judgments  of  state  courts,  to  in- 
Quire,  and  fudge  for  itself,  with  regard  to 
Uie  making  of  such  contract,  whatever  may 
be  the  views  or  decisiooa  of  the  state  courts 
in  relation  thereto. 

The  decisions  of  this  court,  therefore,  in 
reference  to  the  question  whether  a  valid  con- 
tract was  made  by  the  Statute  in  question  be- 
tween the  State  of  Virffinia  and  the  holders 
of  the  bonds  authorized  by  said  Act,  are  to 
be  considered  as  binding  upon  us,  although 
a  contrary  view  may  have  been  taken  by  the 
courts  of  Virginia ;  and  in  view  of  this  prin- 
ciple of  constitutional  law,  and  of  the  decis* 
icMis  made  by  this  oourt,  we  have  no  hesita- 
tion  in  sayinff  that  the  Act  of  1871  was  a 
valid  Act,  ana  that  it  did  and  does  constitute 
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a  contract  between  the  State  and  the  holders 
of  the  bonds  issued  imder  it,  and  that  the 
holders  of  the  coupons  of  said  bonds,  wheth- 
er still  attached  tnereto  or  separated  there- 
from, are  entitled,  by  a  solemn  engagement 
of  tlie  State,  to  use  them  in  payment  of  state 
taxes  and  public  dues.  This  was  determined 
in  Bartman  v.  Oreenhaw,  102  U.  S.  67^ 
[26 :  2711,  decided  in  January,  1881 ;  in  An- 
Umi  V.  QreenJuno,  107  U.  8.  769  [27:  468], 
decided  in  March,  1888;  in  the  Vtrgima 
Coupon  Caeee,  114  U.  8.  269  [29:  186],  de- 
cided in  April,  1885,  and  in  all  the  cases 
on  the  subiect  that  have  come  before  tiiis  court 
for  adjudication.  This  question,  therefore, 
may  be  considered  as  foreclosed  and  no  longer 
open  for  consideration.  It  may  be  laid  down 
as  imdoubted  law  tnat  the  lawful  owner  of 
any  such  coupons  has  the  right  to  tender  the 
same  after  maturity  in  absolute  payment  of 
all  taxes,  debts,  dues  and  deman(&  due  from 
him  to  the  State.  The  only  question  of  dif- 
ficulty which  can  arise  in  any  case  is  as  to 
the  mode  of  relief  which  the  ovmer  of  such 
coupon  is  entitled  to  in  case  they  are  refused 
when  properly  tendered  in  making  his  pay- 
ment, or  as  to  the  cases  which  may  be  ex- 
cepted from  Uie  operation  of  his  right. 

For,  almost  from  the  start,  the  Legislature 
of  Virginia  has  from  time  to  time  enacted 
various  laws  calculated  to  embarrraas  the 
holders  of  said  coupons  in  the  free  use  of 
them  for  the  payment  of  taxes  and  other 
dues.  As  earl^  as  March,  1872,  an  Act  was 
passed  prohibiting  the  officers  charged  by 
law  with  the  collection  of  taxes  from  receiv- 
ing in  payment  anything  else  than  gold  or 
silver  coin.  United  States  treasury  note9 
and  notes  of  the  national  banks,  and  repeal- 
ing all  other  Acts  inconsistent  therewith. 
This  Law  was  under  consideration  in  the 
case  of  AnUmi  v.  Wright,  22  Gratt.  888,  be- 
fore referred  to,  and  the  Supreme  Court  of 
Appeals  of  Virginia  decided  that  in  issn- 
ine  these  bonds  the  State  entered  into  a 
valid  contract  with  all  persons  taking  the 
coupons  to  receive  them  in  payment  of  taxes 
and  state  dues,  and  that  the  Act  of  1872,  so 
far  as  it  conflicted  with  this  contract,  was 
void. 

In  Clarke  v.  I)fler.  80  Gratt.  184,  decided 
in  1878,  it  was  said  that  this  decision  in 
Antoniv.  Wright  ''must  be  held  to  be  the 
seUled  law  of  this  State. " 

By  an  Act  passed  March  26,  1878,  it  waa 
declared  that  every  officer  charged  with  the 
collection  of  taxes  should  deduct  from  the 
matured  coupons  which  might  be  tendered  to 
him  in  pavment  of  taxes  or  other  dues  to 
the  State,  tne  tax  upon  the  bonds  from  which 
the  coupons  were  cut,  which  tax  was  de- 
clared to  be  fifty  cents  on  the  hundred  dol- 
lars nuutket  value  of  said  bonds.  This  Law 
was  repeated  in  the  Act  of  1876,  and  bore 
oppressively  upon  the  holders  of  the  coupons, 
inasmuch  as  it  compelled  them  to  pay  Uie 
tax  due  on  bonds  of  which  they  were  not  the 
owners,  and  of  the  ovmers  of  which  they 
had  no  knowledge.  It  was  a  clear  impair- 
ment of  the  obligation  of  the  contract  with 
the  holders  of  Uie  coupons.  The  validity 
of  this  Act  came  before  this  court  for  con- 
sideration ii»  the  case  of  Hartman  v.  Oreen* 
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Appeals  of  that  State.  Judgment^ the  laUer 
^owrt  TWfmtd. 

The  case  of  OuMtri  y.  BUOe  <tf  Virginia, 
Ko.  1148,  is  brought  here  to  review  a  judg- 
ment of  the  Supreme  Ckmrt  of  Appeals  of  the 
State  of  Virginia,  afflrminff  a  iudgment  of 
the  Hnstinffs  Court  of  the  City  of  Petersburg 
finding  said  Outhbert  guilty  and  imposing  a 
fine  upon  him  for  unlawful !▼  selling  and 
offering  to  sell  taz-receivable  coupons  of  the 
bonds  of  said  State,  as  agent  or  broker,  with- 
out having  obtained  a  special  license  so  to 
<lo.    JStwned, 

The  case  of  3b  parte  Bnwn,  No.  1317,  is 
an  ^peal  from  a  judgment  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  refusing  to  discharge 
upon  habeas  corpus  said  Brown  from  impris- 
onment for  nonpayment  of  a  fine  for  the  pay- 
ment of  which  he  had  tendered  coupons  of 
bonds  of  the  State.    B&f)ersed. 

The  case  of  EucUm  v.  OMUbrey,  Ko.  1216, 
was  an  action  of  trespass  on  the  case,  brought 
bv  Hucless  against  Childrey,  treasurer  of 
Richmond  and  collector  of  taxes  due  the  State, 
to  recover  damages  for  the  refusal  of  the  lat- 
ter to  receive  tax-receivable  coupons  in  pay- 
ment of  a  license  tax  for  the  sale  of  intoxi- 
cating liquors.  The  circuit  court  rendered 
iudgment  for  defendant,  which  is  brought 
here  for  review.    Affirmed, 

The  case  of  Va»h4m  v.  Qreenhow,  No.  28,  is 
to  review  a  judgment  of  the  Supreme  Court 
of  Appeals  of  Yirgini^  reversing  a  judg- 
ment of  the  Hustings  Court  of  Kichmond 
ffiantinff  a  peremptory  mandamus  command- 
ing said  Greenhow,  treasurer,  to  receive  cer- 
tain coupons  tendered  for  state  taxes  for 
public  schools.    AJPrmed. 

The  facts  are  stated  in  the  opinion. 

Meaere,  Wm*  L.  Bo jmll  and  i>.  EL  ChajB- 
l>erlain  for  plaintiffs  in  error  and  appellant. 

MeetTm,  R.  A.  A^ers  and  J.  Randolph 
Tucker  for  defenoants  in  error  and  appellee. 

Mr.  JfutUee  Bradlejr  delivered  the  opin 
ion  of  the  court : 

These  cases,  like  the  Virginia  Coupon  Oaeee, 
decided  in  April,  1885,  and  reported  in  114 
U.  S.  269  [29:  18S].  and  like  Bofry  v.  Ed- 
munde  and  other  cases  argued  at  tne  same 
time,  decided  in  February,  1886,  and  re- 
ported in  116  U.  S.  550  [29 :  729],  etc.,  arise 
upon  certain  tax-receivaole  coupons  attached 
to  bonds  of  the  State  of  Virginia  issued  in  re- 
duction and  liquidation  of  the  state  debt  un- 
der the  Acto  of  March  80,  1871,  andMarch28, 
1879.  The  present  appeals  are  a  continuation 
of  the  oontroversy  arising  upon  said  coupons 
MM  receivable  and  tendmd  in  payment  of 
taxes  and  other  state  dues. 

The  origin  of  these  bonds  and  coupons  has 
been  folly  explained  in  former  cases;  but 
the  proper  disposition  of  the  cases  now  to  be 
considered  will  be  greatly  facilitated  by  pre- 
senting a  ooonectea  r6sum6  of  the  legislative 
Acts  relating  to  and  affecting  the  said  secu- 
rities, and  3t  the  decisions  heretofore  made 
in  reference  to  said  Acts. 

The  state  debt  of  Virginia  amounted,  prior 
to  the  late  civil  war,  to  more  than  thirty 
millions  of  dollars.  After  the  war  it  became 
a  matter  of  great  importance  to  arrange  this 
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debt  in  such  manner  as  to  bring  it  within 
the  control  and  means  of  the  State.  West 
Virginia  hod  recentlv  been  separated  from 
tiie  parent  State  and  had  participated  in  the 
advantages  of  the  money  raised  by  the  issue 
of  the  state  securities.  It  was  supposed  by 
those  who  were  best  qualified  to  l&ow  tlie 
facts  that  at  least  one  third  of  the  state  re- 
sources was  lost  by  this  excision  of  terri- 
tory, and  the  Legislature  of  Virginia  deemed 
it  nothing  more  than  equitable  that  the 
new  State  should  bear  one  third  of  the  state 
debt.  A  proposition  was  therefore  made  to 
the  bondholders  of  the  State  to  receive  two 
thirds  of  the  amount  due  them  in  new  bonds 
payable  thirty-four  years  after  date,  with 
coupons  attached  thereto  receivable,  after  be- 
coming due,  in  payment  of  taxes  and  other 
claims  and  demancfs  due  to  the  State.  This 
scheme  was  formulated  by  the  Act  of  March 
30,  1871,  entitled  "An  Act  to  Provide  for 
the  Funding  and  Payment  of  the  Public 
Debt,"  and  was  acquiesced  in  by  the  public 
creditors,  or  the  ^at  majority  of  them,  who 
accepted  and  received  tbe  bonds  provided  for 
in  the  Act,  which  were  loked  upon  as  a  favor- 
ite security  in  consequence  of  the  value  at- 
tached to  me  coupons  as  legal  tender  instru- 
ments in  the  payment  of  taxes  and  public 
dues.  The  Act,  amongst  other  things,  pro- 
vided as  follows: 

**  Section  2.  The  owners  of  any  of  the  bonds, 
stocks  or  interest  certificates  heretofore  issued 
by  this  State  which  are  recognized  by  its  Con- 
stitution and  laws  as  legar  [except  certain 
specific  securities  named]  **may  fund  two 
thirds  of  the  amount  of  the  same,  together 
with  two  thirds  of  the  interest  due  or  to  be- 
come due  thereon  to  the  first  day  of  July, 
1871,  in  six  per  centum  coupon  or  registered 
bonds  of  this  State  .  to  become  due 
and  payable  in  thirty-four  years  after  date, 
but  redeemable  .  .  .  after  ten  years,  the 
interest  to  be  payable  semi-annually  on  the 
first  days  of  January  and  July  in  each  year. 
The  bonds  shall  be  made  payable  to  order 
or  bearer  and  the  coupons  to  bearer,  and 
regist^ed  bonds  payable  to  order  may  be  ex- 
changed for  bonds  payable  to  bearer,  and  reg- 
istered bonds  may  be  exchanged  for  coupon 
bonds,  or  tiiee  cer«s,  at  the  option  of  the  hold- 
er. The  coupons  shall  be  payable  semi-an- 
nually, and  be  receivable  at  and  after  matur- 
ity for  all  taxes,  debts,  dues  and  demands  due 
the  State,  which  shall  be  expressed  on  their 
&ce.    .    .    .* 

Provision  was  made  in  the  third  section  of 
the  Act  for  the  issue  o^  certificates  for  one- 
third  part  of  the  debt  which  was  not  funded 
in  said  bonds,  the  payment  of  which  certifi- 
cates it  was  declared  would  be  provided  for 
in  accordance  with  such  settlement  as  should 
thereafter  be  had  between  the  States  of  Vir- 
ginia and  West  Virginia  in  regard  to  the  pub- 
lic debt  of  the  Stete  existing  at  the  time  of 
ite  dismemberment. 

By  the  fourth  section  the  treasurer  was  au- 
thorized and  directed  to  cause  to  be  prepared, 
engraved  or  lithographed  registered  bonds 
and  bonds  with  coupons,  and  certificates  of 
the  character  mentioned  in  the  second  and 
third  sections,  and,  when  prepared,  to  com- 
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taxpayer  was  oonoerned,  for  the  reoeption  of 
liit  coupons  as  so  much  money  when  pre- 
sented. 

Another  Act,  approved  on  the  26th  of  Jan- 
uary, 1882,  proTided  that  in  case  of  proceed- 
inffs  instituted  against  a  taxpayer  for  the 
collection  of  his  tax,  notwithstanding  his 
tender  of  coupons  in  payment  thereoi,  he 
should  be  authorized  o  pay  the  tax  imder 
protest,  in  lawful  money,  and  might  within 
tliirty  days  thereafter  sue  the  officer  for  the 
amount,  and  if  it  should  be  determined  that 
It  was  wrongfully  collected  the  amount 
should  be  returned,  and  it  was  declared  that 
no  writ  of  inlimction,  supersedeas,  man- 
damus, prohibition  or  other  writ  whatever 
should  he  issued  to  hinder  or  delay  the  col- 
lection of  tax. 

Another  Act,  approved  on  the  7th  of  April, 
In  the  same  year,  chaneed  the  General  Law 
of  Mandamus  to  ooincide  with  the  provisions 
of  the  Act  of  January  26th. 

The  validity  of  these  Acts  came  before  this 
court  for  consideration  in  the  case  of  Antani 
V.  OreenhotJD,  and  the  question  in  that  case 
was  whether  thev  so  far  afEected  the  remedy 
of  the  holder  of  coupons  as  to  impair  the 
obligation  of  the  contract  made  by  tne  State 
to  receive  Uiem  for  taxes  and  other  dues. 
This  was  the  general  Question  presented,  al- 
though it  is  true  that  tne  particular  question 
in  that  case  was  whether  the  proceeding  by 
mandamus  to  compel  the  acceptance  m  the 
coupons  in  payment  of  taxes  and  other  dues 
was  unconstitutionally  obstructed.  The  case 
was  instituted  by  Antoni,  a  taxpayer,  by  a 
petition  to  the  Supreme  Court  of  Appeals  of 
V  irginia  for  a  mandamus  against  Greenhow, 
the  treasurer  of  the  City  of  Richmond,  to 
compel  him  to  accept  a  coupon  tendered  by 
the  petitioner  in  part  pavment  of  his  taxes. 
The  treasurer  answered  that  he  was  readv  to 
receive  Uie  coupon  as  soon  as  it  had  been 
legally  ascertained  to  be  genuine  and  by  law 
receivable,  referring,  of  course,  to  the  law 
as  it  then  stood,  prescribing  the  special  pro- 
ceedings before  mentioned  for  ascertaining 
the  genuineness  and  validity  of  coupons. 
To  this  answer  a  demurrer  was  filed.  Upon 
tlie  hearing  the  court  was  equallv  divided 
on  the  questions  involved,  and  aenied  the 
writ  Tne  Judgment  was  brought  by  writ 
of  error  to  this  court,  and  the  precise  question 


was  whether  the  Acts  of  1882  unconstitu 
tionally  impeded  the  remedy  by  mandamus. 
The  court,  in  discussing  the  question,  dis- 
cu^ed  the  general  effect  of  the  said  Statutes, 
an\l  came  to  the  conclusion  that  they  did  not 
interpose  any  material  obstructions  to  the 
proceeding,  so  as  to  be  obnoxious  to  the 
charge  of  impairing  the  obligation  of  the 
contract. 

Under  all  the  obstarles  with  which  the 
holders  of  coupons  now  had  to  contend  in 
utilizing  those  instruments  in  the  payment 
of  taxes  and  public  dues  (the  only  way  in 
which  any  satisfaction  thereof  could  be  ob- 
tained), they  still  succeeded  in  disposing 
of  many  of  them,  and  more  strinffent  legis- 
lation was  finally  resorted  to  for  the  evident 
purpose  of  suppressing  their  use  altogether. 
In  the  session  of  1884  several  Acts  of  the 
General  Assembly  were  passed  to  this  end. 
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By  an  Act  approved  March  12,  1884,  it  was 
made  the  dnty  of  the  attorneys  for  the  Com- 
monwealth to  defend  the  suits  brought  by 
taxpayers,  and,  if  decided  against  the  Cora- 
monwealUi,  to  carry  the  case  to  the  higher 
courts  by  appeal,  to  defend  all  suits  brought 
in  the  fedenu  courts ;  and  to  cany  Judgments 
affainst  the  Commonwealtli  or  tne  ooUector 
of  taxes  bv  appeal  to  the  Supreme  Court  of 
the  United  States.  An  Act  approved  March 
13,  1884,  declared  that  no  action  of  trespass 
or  on  the  case  should  be  brought  or  main- 
tained against  any'  collecting  officer,  for 
levying  upon  the  property  of  any  taxpayer 
who  had  tendered  in  payment,  in  whole  or 
in  part,  any  coupons  cut  from  bonds  of  the 
State  for  such  taxes,  and  who  should  refuse 
to  pay  his  taxes  in  gold,  silver,  United  States 
treasury  notes  or  national  bank  notes.  An- 
other Act,  approved  on  the  15th  of  March,  [#741 
1884,  required  all  licenses  to  be  paid  in 
lawful  money  of  the  United  States.  Still 
another  Act,  approved  March  19,  1884,  re- 
quired that  all  coupons  received  for  taxes, 
beyond  what  they  would  have  been  exchanged 
for  under  the  Riddleberger  Act,  should  be 
charged  to  the  bond  from  which  thev  were 
clipped,  as  a  payment  on  the  principal  of 
the  bond.  Finally,  by  the  Tax  Act,  approved 
Mai:ch  15,  1884,  section  65,  it  was  aeclared 
that  no  person  should  sell  tax-receivable 
coupons  from  bonds  of  th«  State  of  Virginia 
without  a  special  license,  for  which  privi- 
lege he  should  pay  one  thousand  dollars  for 
each  office  or  place  of  business  kept  for  that 
purpose,  and  in  addition  thereto  a  tax  of 
twenty  per  centum  upon  the  face  value  of 
all  tax -receivable  coupons  sold  by  him,  and 
should  give  to  the  purchaser  a  certificate 
stating  that  he  had  sold  such  coupons  to  the 
purchaser,  naming  him  and  specifying  the 
number  and  amount  of  the  coupons  and  date 
of  sale;  and  whenever  such  coupons  should 
be  tendered  for  taxes  the  brokers  certificate 
should  be  delivered  to  the  collector.  This 
section  was  subsequently  amended  by  an  Act 
passed  May  23,  1887,  so  as  to  Include  in  the 
prohibition  not  only  the  selling  or  offering  to 
sell  tax- receivable  coupons,  but  the  tender- 
ing, passing  or  offering  to  tender  or  pass  for 
another  any  such  coupons,  without  a  special 
license  therefor,  and  the  license  fee  wrb  ma<le 
$1,000  for  the  privilege  of  selling  or  offering 
to  sell  coupons  in  eacn  county,  city  or  town 
of  over  10,000  inhabitants,  and  $500  for  each 
county,  city  or  town  of  under  10,000  inhabi- 
tants ;  and  the  privilege  was  confined  to  sell- 
ing, tendering  and  pMsing  such  coupons  to 
taxpayers  residing,  or  owning  property  sub- 
iect  to  tax.  within  the  coimty,  city  or  town 
m  which  the  license  was  obtained,  and  it 
was  declared  that  any  person  violating  this 
provision  should  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  convi^ion  should  be 
fined,  at  the  discretion  of  a  jury,  not  less 
than  $500  nor  more  than  $2,000.  Section  01 
declared  that  every  attomey-at-law  should 
pay  an  annual  license  fee  of  fifteen  dollars  if  ^— -, 
under  five  years*  practice,  and  twenty-five  [Wm 
dollarm  if  over  five  years'  practice:  but  that 
no  attorney  thus  licensed  should  be  allowed 
to  bring  suit  against  the  Commonwealth,  or 
any  treasurer  or  collector  of  taxes,  for  the  re- 
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how,  108  U.  S.  672  [26:  271],  and  it  was 
held  to  be  unoonatitutional.  Mr.  Juitice 
Field,  speaking  for  the  court  in  that  case, 
said :  '^We  are  clear  that  this  Act  of  Vir- 
ghkim  of  1876,  requiring  the  tax  on  her 
bonds  issued  under  the  Funding  Act  of 
March  80,  1871,  to  be  deducted  from  the 
coupons  originally  attached  to  them,  when 
tendered  in  payment  of  taxes  or  other  dues 
to  the  State,  cannot  be  applied  to  coupons 
separated  from  the  bonds  and  held  by  differ- 
ent owners,  without  impairing  the  contract 
with  such  bondholders  contained  in  the 
Funding  Act,  and  the  contract  with  the 
bearer  m  the  couixms.'' 

By  an  Act  of  the  Legislature  of  Yirffinia, 
approTed  on  the  28th  of  March,  1879,  an* 
other  plan  for  the  settlement  of  the  public 
debt  was  promulgated.  By  the  first  section 
it  was  enacted,  *'That  to  provide  for  funding 
the  debt  of  the  State,  the  goTemor  is  hereby 
authorized  to  create  bonds  of  the  State,  reg- 
istered and  coupon,  dated  the  Ist  day  of  Janu- 
ary, 1879,  the  principal  payable  forty  years 
thereafter,  bearing  interest  at  the  rate  of 
three  per  cent  per  annum  for  ten  years,  and 
at  the  rate  of  four  per  centum  per  annum  for 
twenty  years,  and  at  the  rate  of  five  per 
[670]  centum  per  annum  for  ten  years,  payable  in 
the  Cities  of  Richmond,  New  Yo»  or  Lon- 
don, as  hereinafter  provided,  on  the  1st  days 
of  July  and  January  of  each  year,  until  the 
principal  is  redeemed."  "The  coupons  on 
said  bonds  shall  be  receivable  at  and  after 
maturitv  for  all  taxes,  debts,  dues  and  de- 
mands due  the  State,  and  this  shall  be  ex- 
pressed on  their  face.  The  holder  of  any 
registered  bond  shall  be  entitled  to  receive 
horn  the  treasurer  of  the  State  a  certificate 
for  any  interest  thereon,  due  and  unpaid, 
and  such  certificate  shall  be  receivable,  etc 
All  oblijrations  created  under  his  Act  shall 
be  forever  exempt  from  all  taxation,  direct 
or  indirect,  by  the  State  or  by  any  county  or 
corporation  therein,  and  this  slutll  be  ex- 
pmsedonthe&ceof thebonds."  ''The bonds 
hereby  authorized  shall  be  issued  only  in 
exchange  for  the  outstanding  debt  of  the 
State,  as  hereinafter  provided.^  Bonds  were 
issued  under  this  Act  in  conformity  with  its 
requirements,  and  some  of  the  coupons  thereon 
'  are  the  subject  of  controversy  in  one  or  more 
of  the  suits  now  before  us  for  consideration. 
The  questions  relating  to  their  receivability 
for  taxes  and  other  public  dues,  and  to  the 
validity  of  subsequent  laws  passed  in  dero- 
gation or  obstruction  thereoij  are  the  same 
as  those  which  arise  under  like  circumstan- 
ces upon  the  coupons  of  the  bonds  issued 
under  the  Act  of  1871. 

At  the  session  of  the  General  Assembly 
held  in  1882  still  another  scheme  for  fimdine 
and  reducing  the  state  debt  was  formulated 
by  an  Act  approved  February  14  of  that 
year,  which  specified  the  amount  of  each 
class  of  indebtedness  supposed  to  be  obliffa- 
tarj  upon  the  State  of  Virginia  in  relation 
to  the  corresponding  obligation  of  the  State 
of  West  Yirginia,  and  tne  rate  of  percent- 
age at  which  new  bonds  were  proposed  to  be 
issued  to  the  public  creditora  according  to 
the  differAt  cusses  of  the  debts.  These  new 
bonds  were  to  be  dated  July  1,  1882,  and 
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payable  July  1,  1982,  with  interest  at  three 
per  cent  per  annum.  The  commissionera  of 
the  sinking  fund  were  authorized  to  issue 
them  either  as  registered  or  coupon  bonds, 
but  no  security  was  proposed  for  the  pay- 
ment of  the  bonds  or  coupons  except  the 
pledged  faith  of  the  State.  This  Act  was 
called  "the  Riddleberger  Act,"  and  was  de- 
clared to  be  the  final  proposition  which  Uie 
State  would  make  to  its  creditore.  Of  course 
it  was  not  to  be  expected  that  those  who 
held  bonds  issued  under  the  Acts  of  1871  or 
1879,  with  coupons  invested  with  the  quality 
of  legal  tender  for  the  payment  of  taxes  and 
other  public  dues,  would  willingly  surren- 
der their  bonds  in  exchange  for  the  bonds  to 
be  issued  under  the  Riddleberger  Act ;  and 
for  the  purpose  apparently  of  creatine  mo- 
tives to  induce  such  bondholdere  to  make  the 
exchange,  several  ancillary  bills  were  passed 
at  the  same  session,  calculated  to  discourage 
and  hamper  the  use  of  the  tax-paving  coupons 
of  1871  and  1879.  One  of  these  bills,  approved 
the  14th  of  January,  1882  (recited  in  full  in 
107  U.  S.  771-774  [27:  470,  471]),  required 
that  whenever  any  taxpayer  should  tender 
to  any  person  whose  duty  it  was  to  collect 
or  receive  taxes,  debts  or  demands  due  tiie 
Commonwealth,  any  papera  purporting  to 
be  coupons  detached  from  bonds  or  the  Com- 
monwealth issued  under  the  Act  of  1871,  in 
payment  of  any  such  taxes,  debts  and  de- 
mands, the  person  to  whom  such  papera 
were  tendered  should  receive  the  same,  giv- 
ing the  party  tendering  a  receipt  stating 
that  he  had  received  the  same  for  the  pur- 
pose of  identification  and  verification,  but 
that  he  should  at  the  same  time  req^uire  such 
taxpayer  to  pay  his  taxes  in  com,  legal- 
tender  notes  or  national  bank  bills,  and 
give  him  a  receipt  therefor.  In  case  of  his 
refusal  to  pay,  the  taxes  should  be  collected 
as  all  other  aelinquent  taxes  were  collected. 
The  Act  then  provided  for  a  proceeding  in 
the  county  court  or  hustings  court  of  the 
city  to  ascertain  whether  the  coupons  ten- 
dered were  genuine  legal  coupons  receivable 
for  dues  or  not.  This  proceeding  was  to  he 
instituted  by  the  petition  of  the  taxpayer, 
and  defended  by  the  Commonwealth's  attor- 
ney, and  the  matter  was  U»  be  tried  by  jury. 
If  the  decision  should  be  in  favor  of  the  tax- 
payer, the  judgment  was  to  be  certified  to 
the  treasurer,  who  thereupon  was  required 
to  receive  the  coupons  for  taxes  and  refund 
the  money  paid  by  the  taxpayer  out  of  the 
first  money  in  the  treasury  3 1"©  i*^  further 
provided  that,  if  any  taxpayer  should  apply 
for  a  mandamus  to  compel  the  collector  to 
receive  his  coupons  for  taxes,  a  similar  pro- 
ceeding shoula  take  place,  for  the  purpose 
of  ascertaining  the  identity  and  validity  of 
the  coupons,  and  when  found  to  be  genuine 
a  mandamus  might  issue.  The  suggestion 
upon  which  this  law  was  based,  as  recited 
in  the  preamble  thereof,  was,  that  many 
spurious,  stolen  and  forged  bonds  were  in 
ciroulation,  which  made  it  imprudent  to 
receive  coupons  in  payment  of  taxes  without 
an  investigation  firethad  with  regiutito  their 
genuineness  and  validity.  It  is  apparent 
uat  such  a  cumbrous  mode  of  proceeding 
was  a  very  awkward  substitute,  so  far  as  tho 
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April  1,  1879,  and  of  other  statutes  enacted 
by  the  General  Assembly  of  the  State  of 
Virginia,  which  statutes  he  alleged  to  be 
repugnant  to  the  Constitution  of  the  United 
States  and  void.  The  amount  of  damages 
claimed  in  the  action  was  less  than  five  hun- 
dred dollars,  and  therefore  was  not  within 
the  jurisdiction  of  the  circuit  court  of  the 
United  States,  unless  it  should  be  sustained 
by  the  section  of  the  Revised  Statutes  referred 
to.  Judgment  was  given  for  the  defendant, 
and  was  affirmed  by  this  court  on  the  ground 
that  the  case  did  not  come  within  section 
1979,  because  the  right  claimed  was  not  one 
£678]     of  the  rights  referred  to  in  that  section. 

The  sixth  case,  Pleasants  v.  Qreenhow^  was 
a  bill  for  intunction,  filed  in  the  circuit 
court  of  the  United  States,  to  restrain  the 
defendant  Qreenhow  from  levying  on  plain- 
tiff's property  for  taxes  after  coupons  were 
tendered  therefor.  The  amount  ox  taxes  be- 
ing less  than  five  hundred  dollars,  relief  was 
prayed  for  on  the  same  ground  of  depriva- 
tion of  rights,  which  was  preferred  as  the 
cause  of  action  in  the  case  of  Carter  v.  Qreen- 
how. The  bill  was  dismissed  by  the  circuit 
court,  and  its  decree  was  affirmed  by  thitf 
court  for  the  same  reason  which  prevailed  in 
that  case. 

The  seventh  case  was  Mwrye^  Auditor  of 
the  State  of  Virginia,  v.  Parsons,  Parsons,  a 
citizen  of  New  York,  filed  a  bill  in  equity 
in  the  circuit  court  of  the  United  States 
aniinst  Marye,  auditor  of  the  Commonwealth 
of  Virginia ;  Greenhow,  treasurer  of  the  City 
of  Richmond;  Hill,  treasurer  of  the  City 
of  Norfolk ;  Dunnington,  treasurer  of  the 
City  of  Lynchburg ;  Munford,  commissioner  of 
revenue  of  Richmond ;  Price,  commissioner 
of  Lvnchburg,  and  Lanfflev,  conmiissioner 
of  Norfolk,  fie  alleged  tnat  he  was  the 
owner  of  a  laree  amount  of  coupons  cut  from 
bonds  of  Virginia,  issued  under  the  Act  of 
1871,  and  receivable  by  Uiat  Act  in  payment 
for  taxes,  debts  and  demands  due  the  State, 
a  list  of  which  coupons  was  appended  to  the 
bill.  He  claimed  that  they  constituted  a 
contract  with  the  State,  and,  after  setting 
forth  the  laws  which  had  been  passed  by  the 
State  of  Virginia  for  preventing  or  interfer- 
ing with  the  use  of  such  coupons  in  the 
payment  of  taxes  and  other  state  dues  (which 
laws  he  alleged  to  be  unconstitutional  and 
void) ,  he  prayed  Uiat  the  defendants,  as  offi- 
cers of  the  State,  might  be  compelled  speci- 
fically to  perform  the  contract  of  the  State 
with  regani  to  said  coupons,  and  to  receive 
them  in  payment  of  taxes  and  other  dues, 
and  that  a  mandatory  injunction  for  that 
purpose  might  be  issued.  The  defendants 
fllea  a  demurrer,  plea  and  answer  to  the  bill, 
and  a  perpetual  injunction,  as  prayed  for, 
was  awarded  by  the  circuit  court  The  com- 
4679]  plainant  did  not  allege  that  he  owed  any 
taxes  or  other  demands  to  the  State  of  Vir- 
ginia for  which  he  had  offered  coupons  in 
payment,  but  his  ground  of  action  was  that 
the  coupons  held  by  him  ware  ^ueless  so 
long  as  the  officen  of  the  State,  in  obedience 
to  its  lawi,  refused  to  receive  sodi  ooupons 
in  pvyment  of  taxes,  and  hence  he  sought  the 
relief  prayed  for  in  his  bill.  This  court  re- 
versed the  dacres  of  the  dreoil  oourt,  hold- 
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ing  that  the  injury  complained  of  was  of  ai> 
abstract  nature,  damn/um  absque  iryuria^  and 
that  the  bill  should  have  been  dismissed  on 
that  ground ;  and  that  none  but  taxpayers, 
or  those  who  are  indebted  to  the  State  upon 
some  other  claim  or  demand,  are  in  a  posi- 
tion to  complain  of  the  refusal  of  the  officers 
of  the  State  to  receive  coupons  in  payment 
of  such  taxes  and  demands. 

The  remaining  case  was  that  of  Moore  v. 
Qreenhow,  bein^  a  petition  for  a  mandamua 
to  compel  the  defendant  to  receive  coupons 
in  payment  of  a  license  tax  as  a  sample 
merchant,  the  petitioner  not  having  pursued 
the  course  pointed  out  by  the  Act  of  January 
14,  1882,  for  establishing  the  genuineness  of 
the  coupons  tendered  by  nim.  The  petition 
was  denied  by  the  Circuit  Court  of  Rich- 
mond, and  its  decision  was  affirmed  in  con- 
formitv  with  the  conclusion  arrived  at  in  the 
case  of  ArUoni  v.  Qreenhow,  that  the  Act  of 
January  14, 1882,  as  applicable  to  the  remedy 
of  mandamus,  did  not  violate  the  Constitu- 
tion of  the  United  States. 

Several  other  coupon  cases  came  before  this 
court  in  October  Term,  1885,  and  were  de- 
cided in  February,  1886.  They  were  Barry 
V.  Edmunds,  116  U.  S.  550  [29 :  729]  ;  Ohaffln 
V.  Taylor,  116  U.  S.  567  [29 :  727]  ;  BoyaUv. 
Virginia,  116  U.  S.  572  [29 :  786] ,  and  Sands  v. 
Edmunds,  116  U.  S.  585  [29:  789].  These 
cases  do  little  more  than  repeat  the  views  of 
the  court  contained  in  the  coupon  cases  decid- 
ed in  the  previous  year,  except  perhaps  in 
deciding,  in  the  case  of  BoyaU  v.  Virginia, 
that  the  license  tax  of  a  practising  lawyer 
was  a  tax  within  the  meaning  of  the  Act  of 
1871,  and  payable  in  coupons  attached  to 
bonds  issued  under  that  Act. 

In  another  case,  BoyaU  v.  Virginia,  121  U. 
S.  102  [80:  888],  it  appeared  that  an  infor- 
mation was  filed  against  Koy all  for  practising 
as  a  lawyer  without  first  having  obtained  a 
revenue  license.  He  pleaded  payment  of  the 
license  fee.  partly  in  a  coupon  cut  from  a 
bond  issued  under  the  Act  of  1871  and  partly 
in  cash.  The  Commonwealth  demurred  to 
this  plea,  and  it  was  held  that  Uie  demurrer 
admitted  that  the  ooupon  was  genuine,  and 
bore  on  its  face  the  contract  of  the  State  to 
receive  it  in  payment  of  taxes,  etc.,  and  that 
this  showed  a  good  tender,  and  Inought  the 
case  within  the  ruling  in  BoyaXL  v.  Virginia^ 
116  U.  S.  572  [29:  tST). 

In  the  session  of  the  General  Assembly  of 
Virginia  of  1886,  several  additional  Acts 
were  passed,  all  having  for  object  the  im- 
position of  further  ob^vctions  and  impedi- 
ments in  the  way  of  using  the  tax-paving 
coupons.  An  enumeration  of  these  Acts, 
with  a  general  indication  of  tiieir  purport, 
is  all  that  is  necessary*  to  state.  By  the  Ad 
of  January  31, 1886,  It  wasdedarea  that  ex- 
pert evidence  shall  not  be  received  of  tho 
genuineness  of  any  paper  or  instrument  mads 
by  machineiT,  or  in  any  other  manner  than 
by  the  actual  or  personal  handwriting  of  the 
par^  to  be  charged  or  his  agent.  By  the  Ad 
of  January  86,  1886,  it  was  declared  that  in 
the  trial  ox  any  issue  involving  the  genuine- 
ness of  a  coupon  purportinff  to  luive  oeeo  cat 
from  any  bond  antnorized  by  law  to  be 
issued  by  the  State,  or  by  say  city,    oounty 
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cr   corponitloD,  the  defendant  may  demand 
the  production  of  the  bond,  and  thereupon  it 
■ImIi  be  the  duty  of  the  plaintiff  to  produce 
poch  bood,  with  proof  toat  the  coupon  was 
•ctiially  cut  therefrom.     On  the  same  day 
UMkther  Act  was  passed  declaring  that  aoT 
peraoo  who  shall  solicit  or  induce  any  suit 
or  action  to  be  brought  against  the  State  of 
Virginia,  or  any  citizen  thereof,  by  verbal 
refirvaentations,  or  by  writing  or  printing, 
ahkll   be  deemed  guilty   of   the  ofTense  of 
champerty,  and  subject  to  fine  and  imprison- 
■wot.     By  the  Act  of  March  1,  1886,  it  was 
declared  that  any  person  licensM  to  practice 
law  in  Virginia  who  shall  solicit  or  induce 
■ay   ooit  or  action  to  be  brought  against  the 
State,  or  any  citizen  thereof,  by  verbal  rep- 
i««Fntations,  or  by  writing  or  printing,  shall 
he  deemed  guiltv  of    barratry,  and  if  found 
guilty  it  is  maoe  the  duty  of  the  court  to 
revoke  his  license  and  disbar  him  forever 
frcm  practising  law  in  the  Commonwealth. 
By  an  Act  of  March  4,  1886,  it  was  declared 
that  all  license  fees  reouired  for  the  trans- 
action of  any  business  in  the  State  shall  be 
paid  in  coin,  legal -tender  notes  or  national 
bonk    bills;  and  if  coupons  shall    be  ten* 
drrcd  in  payment  thereof,  thej  shall  be  re- 
or i  red  by  toe  officer  for  identification  by  the 
proceedings  proscribed  in   the  Act  of  1882 ; 
bat  no  license  shall  issue  to  the  applicant, 
•or  shall  he  have  the   right  to  conduct  busi- 
•caa  or  pursue  his  profession  until  said  coo- 
pofis  have  been  verified    in  the  manner  pre- 
scribed by  said  Act;  and  by  another  Act, 
pamed   February   27,  1886,  11  was  declared 
that  after  tlie  1st  day  of  July,  1888,  no  peti- 
tion shall  be  filed  or  other  proceeding  insti- 
tuted to  try  the  question  whether  any  paper 
parporting  to  be  a  coupon  detached  from  any 
bond  of  the   State    is  genuine  and   lenlly 
receivable  for  taxes  and  other  state  aoes, 
except  within  one  year  from  said  1st  day  of 
July,  1888,  if  such  coupon  first  became  re- 
ceivable prior  to  that  time ;  and  within   one 
year  from  the  time  the  coupon  becomes  re- 
rrivablc  if  it. becomes  receivable  after  that 
ddte.     This  law  became  incorporated  in  the 
Code   of  1887  as  section  415.     Finally,   as 
according  to  the  decisions  of  this  court  in 
1885  and    1886,  the  collecting  officers  were 
liable  to  sction  for  proceeding  against  the 
property  of  the  taxpayers  who  had  tendered 
coupons  in  payment  of  their  taxes,  on   the 
12th  of  May,  1887,  an  Act  was  passed  author- 
izing suits  to  be  brought  against  such  tax- 
payer* for  taxes  doe  from  them,  which  suits 
were  to  be  in  the  name  of  the  Commonwealth, 
and  to  be  commenced  by  a  notice  served  on 
the  party  liable  for  the  tax,  or  on  the  agent 
of  suck  party  who  may  have  tendered  the 
ooupona     If  the  defenoant  relies  npoo  the 
tender  of  coupons  as  payment  he  shall  plead 
the  same  specifically  In  writing,  and  file  the 
eoupoos  tendered  with  the  clerk,  and  the 
burden  of  proving  the  tender  and  genuineness 
of  the  coupons  UDall   be  on  the  defendant. 
If  eaUblisbed,  the  iudgment  shall  be  for  the 
defendant  on  the  plea  of  tender.     If  the  de-  j 
faodant  fall  In  hb  defense,    there  shall  be ' 
lodgment  for  the  Commonwealth  for  the  taxes  I 
doe  and    Interest  and  costs,  and  execution  , 
shall  Issue  therv>n  as  In  other  cases :  and  if  t 
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udgment  be  against  the  defendant,  a  fee  of 
n  dollars  is  allowed  to  the  attorney  for  the 
Commonwealth  as  part  of  the  costs  in  the 
case:  but  the  Ccnnmonwealth  is  not  to  bo 
liable  for  any  fees  or  costs.  The  Act  is  set 
forth  in  full  in  the  case  Be  AMm%  128  U.  S. 
451  [81:  216]. 

Since  the  passage  of  this  Acr  the  caaes  Be 
Ayen^  Bb  AoU  and  Be  MeCabt  have  come 
before  this  court  for  consideration.  They 
were  decided  in  December,  1887.  These 
cases  came  before  us  on  applications  for 
habeas  corpus,  directed  to  the  marshal  of  the 
United  SUtes  for  the  Eastern  District  of 
Virginia,  who  held  the  applicants,  one  of 
them  the  attorney -general  of  Virginia,  an- 
other the  auditor  of  the  State  ana  the  third 
the  Commonwealth's  attorney  for  Loudoun 
County,  who  had  been  committed  for  con- 
tempt by  the  circuit  court  of  the  United 
States  for  disobedience  to  a  restraining  order. 
The  case  in  which  said  order  was  mMle  waa 
this :  James  P.  Cooper  and  othcons,  subjecta 
of   Great  BriUin,  filed   their  bill   of  oom- 

glaint  in  the  Circuit  Court  of  the  United 
tates  for  the  District  aforesaid  against 
Marye,  auditor  of  the  State  of  Virginia, 
Ayera,  attorney-general  thereof,  ana  the 
treasurers  of  counties,  cities  and  towns  in 
the  State,  and  the  Commonwealth's  attorneys 
of  counties,  cities  and  towns  therein;  in 
which  bill  it  was  alleged,  amongst  other 
things,  that  the  complainants,  on  t&  faith  of 
the  decisions  of  this  court,  that  the  State  of 
Virginia  could  not  impair  the  value  of  the 
coupons  issued  under  the  Acts  of  1871  and 
187v  as  a  tender  for  taxes,  had  bought  a 
large  quantity  of  said  coupons  in  open 
mancet  in  London  and  elsewhere,  amounting 
to  more  than  one  hundred  thousand  dollars, 
for  the  purpose  of  selling  said  coupons  to 
the  taxpayers  of  Virginia,  believing  that 
they  would  be  able  to  sell  them  at  consider- 
able advance.  The  bill  then  set  forth  the 
Act  of  Assembly  of  May  12,  1887,  authoriz- 
ing and  requiring  suits  to  be  brought  in  the 
name  of  the  Commonwealth  acainst  taxpay- 
ers who  should  have  tendered  coupons  in 
payment  of  their  taxes.  It  further  alleged 
that  this  Act  is  repugnant  to  the  Constitution 
of  the  United  SUtea,  for  the  reason  that, 
taken  in  connection  with  the  Act  of  Jan- 
uary 26.  1882,  it  first  commands  the  State's 
officers  to  refuse  to  receive  those  coupons, 
and  then  commands  them  to  bring  suits 
against  those  who  have  tendered  them,  as 
well  as  against  those  who  have  tendered 
spurious  coupons ;  that  It  imposes  upon  the 
defendants  hMvy  costs  and  fees,  etc  It  fur- 
ther set  out  the  provisions  of  various  other 
Acts  before  referred  to.  tending  to  embarrass 
the  holdoa  of  coupons  In  the  use  of  the  same, 
and  in  the  proceeainn  for  establishing  their 
genuineness.  Tba  oiH  prayed  that  the  de- 
fendants might  bs  nstiained  and  enioined 
from  bringing  or  commencing  any  suit  pro- 
vided for  by  the  said  Act  of  May  12,  1887, 
or  from  doing  any  other  act  to  put  said 
Statute  into  force  and  effect,  and  that  until 
the  hearing  <rf  a  motion  for  said  injunotloo 
a  reatraining  order  might  ba  made  to  that 
effect.  A  restraining  order  was  accordingly 
made  by  the  court  In  pursoaaos  of  the  piafsf 


[682] 


882-721 


SOFREICB  COUBT  OV  TH£   UhITBD  8tATB8l 


Cot.  Tnuf^ 


68*! 


of  the  bill,  and  it  was  for  disobedience  to 
this  order  that  the  parties  in  the  cases  of 
Ayers,  Scott  and  McCStbe  were  committed  for 
contempt.  This  court,  after  a  very  full  and 
careful  examination  of  the  questions  arising 
in  the  cases,  decided  that  the  suit  of  Ck)oper 
and  others  against  Maiye,  Ayers  and  others, 
in  which  the  sfiid  restraining  order  and  order 
of  commitment  for  contempt  were  made, 
was  virtually  and  in  effect  a  suit  against  the 
State  of  Virginia,  and  therefore  in  violation 
of  the  Eleventh  Amendment  of  the  Constitu- 
tion of  the  United  States,  whidi  declares 
that  the  Judicial  power  of  the  United  States 
shall  not  be  construed  to  extend  to  any  suit 
in  law  or  equity  commenced  or  prosecuted 
against  one  of  ttie  United  States  by  citizens 
of  another  State,  or  by  citizens  or  subjects 
of  any  foreign  state ;  and  the  Judgment  of 
the  court  was  that  the  circuit  court  had  no 
jurisdiction  to  entertain  said  suit,  and  that 
Its  facts  and  proceedings  were  void ;  and  the 
petitioners.  Avers,  Scott  and  McCabe,  were 
discharged.  The  cases  in  which  the  question 
has  been  considered  in  this  court  as  to  when 
a  proceeding  against  the  officers  of  a  State 
may  be  considered  as  a  proceeding  against 
the  State  itself,  or  only  as  a  proofing 
against  the  officers  for  a  violation  of  a  clear 
dutv  imposed  upon  them  b^  law.  were  care- 
fully reviewed  and  distinguished  in  the  elab- 
orate opinion  of  the  court  delivered  by  Mr. 
JuiHee  %itthews,  and  may  be  referred  to  as 
throwing  much  additional  light  upon  that 
vexed  and  interesting  question;  but  it  is 
particularly  referred  to  here,  in  connection 
with  the  other  cases  cited,  for  the  purpose  of 
showing  the  conditions,  circumstances  and 
aspects  in  which  the  questions  arising  on 
these  tax-paying  coupons  have  presented 
themselves  to  the  court. 

Without  committing  ourselves  to  all  that 
has  been  said,  or  even  all  that  may  have  been 
adjudged,  in  the  preceding  cases  that  have 
come  Defore  the  court  on  the  subject,  we 
think  it  clear  that  the  following  propositions 
have  been  established : 

First,  That  the  provisions  of  the  Act  of 
1871  constitute  a  contract  between  the  State 
of  Virginia  and  the  lawful  holders  of  the 
bonds  and  coupons  issued  under  and  in  pur- 
suance of  said  Statute : 

Second,  That  the  various  Acts  of  the  As- 
sembly of  Virginia  passed  for  the  purpose 
of  restraining  we  use  of  said  coupons  for  the 
payment  of  taxes  and  other  dues  to  the  State, 
ana  imposing  impediments  and  obstructions 
to  that  use.  and  to  the  proceedings  instituted 
for  establishing  their  genuineness,  do  in 
many  respects  materially  impair  the  obliga- 
tion of  that  contract,  and  cannot  be  hela  to 
be  valid  or  binding  in  so  far  as  they  have 
Uiat  effect: 

Third,  That  no  proceedings  can  be  insti- 
tuted by  any  holder  of  said  bonds  or  coupons 
affainst  the  Commonwealth  of  Virginia, 
either  directly  by  suit  against  the  Common- 
wealth by  name,  or  indirectly  against  her 
executive  officers  to  control  tliem  in  the  ex- 
ercise of  their  official  functions  as  agents  of 
the  State: 

fourth,  That  any  lawful  holder  of  the 
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tax-receivable  ooup^  of  the  State  issued 
under  the  Act  of  1871  or  the  subsequent  Ad 
of  1872.  who  tenders  such  coupons  in  pay- 
ment of  taxes,  debts,  dues  and  demands  due 
from  him  to  the  State,  and  continuea  to  hold 
himself  ready  to  tender  the  same  in  payment 
thereof,  is  entitled  to  be  free  from  molestation 
in  person  or  goods  on  account  of  such  taxes, 
debts,  dues  or  demands,  and  may  vindicate 
such  right  in  all  lawful  modes  of  redress— 
by  suit  to  recover  his  property,  bv  suit 
against  the  officer  to  recover  damages  for  tak- 
ing it,  by  injunction  to  prevent  such  taking 
where  it  would  be  attended  with  irremediable 
injury,  or  by  a  defense  to  a  suit  brought 
against  him  for  his  taxes  or  the  other  claims 
standing  against  him.  No  conclusion  short 
of  this  can  be  legitimately  drawn  from  tlie 
series  of  decisions  which  we  have  above  re- 
viewed, without  whollv  overruling  that  ren- 
dered in  the  Oouwm  Comb  and  disregarding 
many  of  the  rulings  in  other  cases,  which 
we  should  be  very  reluctant  to  do.  To  the 
extent  here  announced  we  feel  bound  to  vield 
to  the  authority  of  the  prior  decisions  of  this  i 
court,  whatever  may.  have  been  Uie  former 
views  of  any  member  of  the  court 

There  may  be  exceptional  cases  of  taxes, 
debts,  dues  and  demands  due  to  the  State 
which  cannot  be  brought  within  the  operation 
of  the  riffhts  secured  to  the  holders  of  the 
bonds  and  coupons  issued  xmder  the  Acts  of 
1871  and  1879.  When  such  cases  occur  they 
will  have  to  be  disposed  at  ocording  to 
their  own  circumstances  and  conditions. 

It  was  earnestly  contended  in  the  dissent- 
iuff  opinion  in  the  Coupon  Ocuet,  that  the 
defense  of  a  tender  of  coupons  set  up  bv  a 
taxpayer  when  prosecuted  for  the  payment  of 
his  taxes  was  in  the  nature  of  a  set-off  and 
could  not  be  enforced  against  a  State  any 
more  than  a  suit  could  be  prosecuted  against 
it ;  in  other  words,  that  a  set-off  is  in  reali^ 
a  cross-suit,  and  as  such  subject  to  the  pro- 
hibition of  the  Eleventh  Amendment.  jBuI 
the  majority  of  the  court  held,  and  perhaps 
with  better  reason,  that  where  a  set-off  or 
counterclaim  is  made  by  virtue  of  an  ame- 
ment  or  contract  between  the  parties,  It  no 
longer  has  the  character  of  a  mere  set-off, 
but  becomes  attached  to  the  primary  claim 
as  pro  toifUo  a  defeasance  thereof.  At  all 
events  such  was  the  decision  of  the  court, 
and  it  is  not  our  purpose  to  question  the 
authority  of  that  decision  so  far  as  it  may 
apply  to  the  cases  now  before  us. 

ft  remains  to  apply  the  law  as  we  conceive 
it  to  be  to  the  several  cases  now  under  con- 
sideration. 

1,  2,  8.  With  regard  to  three  of  these  oases, 
Bryan  v.  Ths  8Me  of  Viroinia,  Cooper  v. 
The  State  of  Virginia  and  MeOahqf  v.  The 
State  of  Vwyinia,  we  have  very  little  hesi- 
tation or  difficulty  in  coming  to  a  conclusion,  r ^«ai 
They  are  suits  brought  by  the  Commonwealth  ^•••* 
of  Virginia  against  the  persons  severally 
named,  under  Uke  Act  of  May  12,  1887,  for 
the  recovery  of  taxes  due  from  them  respect- 
ively. The  proceedings  In  the  last-named 
cose  may  be  described  as  a  sample  of  them 
all.    The  case  was  instituted  in  the  Circuit 
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or  corporation,  the  defendant  may  demand 
the  production  of  the  bond,  and  thereupon  it 
shall  be  the  duty  of  the  plaintiff  to  produce 
Buch  bond,  with  proof  that  the  coupon  was 
actually  cut  therefrom.  On  the  same  day 
another  Act  was  passed  declaring  that  any 
person  who  shall  solicit  or  induce  any  suit 
or  action  to  be  brought  against  the  State  of 
Virginia,  or  any  citizen  thereof,  by  verbal 
representations,  or  by  writing  or  printing, 
shall  be  deemed  guilty  of  the  offense  of 
champerty,  and  subject  to  fine  and  imprison- 
ment. By  the  Act  of  March  1,  1886,  it  was 
declared  that  any  person  licensM  to  practice 
law  in  Virginia  who  shall  solicit  or  induce 
any  suit  or  action  to  be  brought  against  the 
State,  or  any  citizen  thereof,  oy  verbal  rep- 
resentations, or  by  writing  or  printine,  shall 
be  deemed  guilty  of  barratry,  and  if  found 
guilty  it  is  made  the  duty  of  the  court  to 
revoke  his  license  and  disbar  him  forever 
from  practising  law  in  the  Commonwealth. 
By  an  Act  of  March  4,  1886,  it  was  declared 
that  all  license  fees  reouired  for  the  trans- 
action of  any  business  in  the  State  shall  be 
paid  in  coin,  legal-tender  notes  or  national 
bank  bills;  and  if  coupons  shall  be  ten- 
dered in  payment  thereof,  thej  shall  be  re- 
cei  ved  by  the  officer  for  identification  by  the 
proceedings  prescribed  in  the  Act  of  1882 ; 
out  no  license  shall  issue  to  the  applicant, 
nor  shall  he  have  the  right  to  conduct  busi- 
ness or  pursue  his  profession  until  said  cou- 
pons have  been  verified  in  the  manner  pre- 
scribed by  said  Act;  and  by  another  Act, 
passed  February  27,  1886,  it  was  declared 
that  after  the  1st  day  of  July,  1888,  no  peti- 
tion shall  be  filed  or  other  proceeding  insti- 
tuted to  try  the  question  whether  any  paper 
purporting  to  be  a  coupon  detached  from  any 
bond  of  toe  State  is  genuine  and  legally 
receivable  for  taxes  and  other  state  dues, 
except  within  one  year  from  said  1st  day  of 
July,  1888.  if  such  coupon  first  became  re- 
ceivable prior  to  that  time ;  and  within  one 
year  from  the  time  the  coupon  becomes  re- 
ceivable if  it. becomes  receivable  after  that 
date.  This  law  became  incorporated  in  the 
Code  of  1887  as  section  415.  Finally,  as 
according  to  the  decisions  of  this  court  in 
1S85  and  1886,  the  collecting  officers  were 
liable  to  action  for  proceeding  against  the 
properly  of  the  taxpayers  who  had  tendered 
coupons  in  payment  of  their  taxes,  on  the 
12th  of  May,  lb87,  an  Act  was  passed  author- 
izing suits  to  be  brought  against  such  tax- 
payers for  taxes  due  from  them,  which  suits 
were  to  be  in  the  name  of  the  Commonwealth, 
and  to  be  commenced  by  a  notice  served  on 
the  party  liable  for  the  tax,  or  on  ^e  agent 
of  such  party  who  may  have  tendered  the 
coupons  If  the  defendant  relies  upon  the 
tender  of  coupons  as  payment  he  shall  plead 
the  same  specifically  in  writing,  and  fife  the 
coupons  tendered  wit|i  the  clerk,  and  the 
burden  of  proving  the  tender  and  genuineness 
of  the  coupons  shall  be  on  the  defendant. 
If  established,  the  judgment  shall  be  for  the 
defendant  on  the  plea  of  tender.  If  the  de- 
fendant fail  in  hki  defense,  there  shall  be 
judgment  for  the  Commonwealth  for  the  taxes 
due  and  interest  and  costs,  and  execution 
shall  issue  thereon  as  in  other  cases ;  and  if 
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judgment  be  against  the  defendant,  a  fee  of 
ten  dollars  Is  allowed  to  the  attorney  for  the 
Commonwealth  as  part  of  the  costs  in  the 
case;  but  the  Commonwealth  is  not  to  be 
liable  for  any  fees  or  costs.  The  Act  is  set 
forth  in  full  in  the  case  Be  Ayen,  128  U.  S. 
451  [81:  216]. 

Since  the  passage  of  this  Act  the  cases  Be 
Ayers,  Be  Scott  and  Be  IfcCabt  have  come 
before  this  court  for  consideration.  They 
were  decided  in  December,  1887.  These 
cases  came  before  us  on  applications  for 
habeas  corpus,  directed  to  the  marshal  of  the 
United  States  for  the  Eastern  District  of 
Virginia,  who  held  the  applicants,  one  of 
them  the  attorney -general  of  Virginia,  an- 
other the  auditor  of  the  State  ana  the  third 
the  Commonwealth^  attorney  for  Loudoun 
County,  who  had  been  committed  for  con- 
tempt by  the  circuit  court  of  the  United 
States  for  disobedience  to  a  restraining  order. 
The  case  in  which  said  order  was  m^e  was 
this :  James  P.  Cooper  and  others,  subjects 
of    Great  Britain,  filed  their  bill   of  oom- 

glaint  in  the  Circuit  Court  of  the  United 
tates  for  the  District  aforesaid  against 
Marye,  auditor  of  the  State  of  Yirfinia, 
Ayers,  attorney-general  thereof,  and  the 
treasurers  of  counties,  cities  and  towns  in 
the  State,  and  the  Commonwealth's  attorneys 
of  counties,  cities  and  towns  therein;  in 
whidi  bill  it  was  alleged,  amongst  other 
things,  that  the  complainants,  on  the  faith  of 
the  aecisions  of  this  court,  that  the  State  of 
Virginia  could  not  impair  the  value  of  the 
coupons  issued  under  the  Acts  of  1871  and 
1879  as  a  tender  for  taxes,  had  bought  a 
large  quantity  of  said  coupons  in  open 
market  in  London  and  elsewhere,  amounting 
to  more  than  one  hundred  thousand  dollars, 
for  the  purpose  of  selling  said  coupons  to 
the  taxpayers  of  VirginU,  believing  that 
they  would  be  able  to  sell  them  at  consider- 
able advance.  The  bill  then  set  forth  the 
Act  of  Assembly  of  May  12,  1887,  authoriz- 
ing and  requiring  suits  to  be  brought  in  the 
name  of  the  Commonwealth  against  taxpay- 
ers who  should  have  tendered  coupons  in 
payment  of  their  taxes.  It  further  alleged 
Uiat  this  Act  is  repugnant  to  the  Constitution 
of  the  United  States,  for  the  reason  that, 
taken  In  connection  with  the  Act  of  Jan- 
uary 26,  1882,  it  first  commands  the  State's 
officers  to  refuse  to  receive  those  coupons, 
and  then  commands  them  to  brine  suits 
against  those  who  have  tendered  uem,  as 
well  as  against  those  who  have  tendered 
spurious  coupons ;  that  it  imposes  upon  the 
defendants  heavy  costs  and  fees,  etc.  It  fur- 
ther set  out  ^e  provisions  of  various  other 
Acts  before  referred  to,  tending  to  embarrass 
the  holders  of  coupons  in  the  use  of  the  same, 
and  in  the  proceeaines  for  establishing  their 
genuineness.  The  bill  prayed  that  the  de- 
fendants might  be  restrained  and  enjoined 
from  bringing  or  commencing  any  suit  pro- 
vided for  hj  the  said  Act  of  May  12,  1887, 
or  from  doing  any  other  act  to  put  said 
Statute  into  force  and  effect,  and  that  until 
the  heariniB^  of  a  motion  for  said  injunction 
a  restraining  order  might  be  made  to  that 
effect.  A  restraining  oraer  was  accordingly 
made  by  the  court  in  pursuance  of  the  prayer 
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80,  1871,  except  such  information  as  may  be 
contained  in  the  report  made  to  the  Legis- 
lature March  80,  1874,  by  the  joint  commit- 
tee to  investigate  the  sinking  fund,  in  which 
•  deficiency  of  $15,989.89  of  bonds  and  of 
(1,825.45  of  interest  is  stated."  Another  re- 
port of  said  auditor  was  offered  in  evidence 
oy  the  defendant,  in  which  he  stated  as  fol- 
lows :  **  I  have  the  honor  to  report  that  no 
coimterfeit  or  forged  obligations,  bonds,  cou- 

Sons  or  certificates  of  the  State  of  Virc^inia 
ave  in  anv  wav  come  to  my  knowledge. " 
The  defendant  then  offered  to  prove  by  the 
testimony  of  an  expert  witness  that  the  cou- 
pons issued  were  genuine  coupons,  but  the 
court  refused  to  receive  such  testimony  or  to 
allow  it  U>  go  to  the  jury  because  of  the 
Act  of  the  General  Assembly  approved  Jan- 
uary 21,  1886;  to  which  ruling  the  defend- 
ant excepted  on  the  ground  that  said  Act 
was  repugnant  to  the  Ck)nstitution  of  the 
United  States.  The  defendant  then  rested, 
and  thereupon  the  Commonwealth  demanded 
of  the  defendant  the  production  of  the  bonds 
from  which  the  coui)onB  tendered  purported 
to  have  been  cut,  with  proof  that  said  cou- 
pons were  actually  cut  therefrom.  The  de- 
lendant  moved  the  court  to  overrule  and  dis- 
allow such  demand,  on  the  ground  that  the 
Act  of  Assembly  approved  January  26,  1886, 
under  which  the  demand  was  made,  was 
repugnant  to  the  Constitution  of  the  United 
States  and  void.  But  the  court  overruled 
said  motion  and  sustained  the  demand,  to 
which  the  defendant  excepted.  The  evidence 
being  closed,  the  defendant  prayed  the  court 
to  instruct  the  jury  that  the  production  of 
the  bonds  from  which  the  coupons  in  issue 
were  cut,  together  with  proof  that  the  cou- 
pons were  cut  therefrom,  was  not  necessary 
to  establish  the  genuineness  of  the  coupons, 
and  that  the  Act  requiring  this  to  be  done  is 
contrary  to  the  Constitution  of  the  United 
States.  But  the  court  refused  this  instruction 
and  instructed  the  jury  that  such  production 
of  bonds  and  proof,  when  demanded,  was 
necessary  to  establish  the  genuineness  of  the 
coupons,  to  which  ruling  the  defendant  ex- 
cepted. The  defendant  further  prayed  the 
court  to  instruct  the  jury  that  if  the  jury 
believe  from  the  evidence  that  the  State  of 
Virginia  issued  her  bonds  with  tax-receiv- 
able interest  coupons  thereto  attached,  which 
coupons  were  made  payable  to  bearer,  and 
were  printed  from  engraved  plates  and  not 
signed  manually  by  any  officer  of  the  State, 
and  if  they  further  believe  that  the  defend- 
ant purchased  the  coupons  filed  with  his  plea 
of  tender  in  open  market,  in  good  faith,  as 
(jenuine  coupons  of  said  State,  then  the  bur- 
aen  is  upon  the  State  to  prove  said  coupons 
spurious,  and  that  the  Act  of  March  12,  1887, 
placing  upon  the  defendant  the  burden  of 
proving  them  genuine,  is  repugnant  to  the 
Constitution  of  the  United  States.  This  in- 
struction was  also  refused  by  the  court  and 
the  defendant  excepted.  The  iudgment  in 
the  case  was  removed  by  writ  of  error  to  the 
Supreme  Court  of  Appeals  of  the  State  of 
Virginia,  and  was  affirmed.  The  present 
writ  of  error  brings  this  judgment  beiore  us 
for  ooasideration. 
Th«  question  is  therefore  presented  to  us 


whether  the  Acts  of  Assembly  of  the  State 
of  Virginia  which  required  the  production 
of  the  bonds  in  order  to  establish  the  genuine- 
ness of  the  coupons,  and  prohibiting  expert 
testimony  to  prove  the  said  coupons,  are  or 
are  not  repugnant  to  the  Constitution  of  the 
United  States.  On  this  subject  we  think 
there  can  be  little  doubt.  It  is  well  settled 
by  the  adjudications  of  this  court,  that  the 
obligation  of  a  contract  is  impaired,  in  the 
sense  of  the  Constitution,  by  any  Act  which 
prevents  its  enforcement,  or  which  materially 
abridges  the  remedy  for  enforcing  it,  which 
existed  at  the  time  it  was  contracted,  and 
does  not  supply  an  alternative  remedy  equally 
adequate  and  efficacious.  Bi'onwn  v.  Kimie, 
42  tJ.  S.  1  How.  811  [11 :  143]  ;  Woodrtrff 
v.  TrapnaU,  61  U.  S.  10  How.  190  [18 :  883]  ; 
Furman  v.  Mchol,  76  U.  S.  8  Wall.  44  ri9 : 
870]  ;  Walker  Y.  WhiteJufod,  88  U.  S.  16  Wall. 
814  [21 :  857]  ;  Von  Hoffman  v.  Quincy,  71  rAOAi 
U.  S.  4  Wall.  585  [18 :  408]  ;  Tenmsue  v.  ^^^^^ 
8need,  96  U.  S.  69  £24 :  610]  ;  Memphis  v. 
United  States,  97  U.  8.  298  [24 :  920] ;  Mem- 
phis y.  Brawn,  97  U.  S.  800  [24 .  92f]  ;  Hoto- 
ard  y.  Bugbee,  65  U.  S.  24  How.  461  [16 : 
753]. 

We  have  no  hesitation  in  saying  that  the 
duty  imposed  upon  the  tax  payer  of  producing 
the  bonds  from  which  the  coupons  tendered 
by  him  were  cut,  at  the  time  of  offering  the 
same  in  evidence  in  court,  was  an  unreason- 
able condition,  in  many  cases  impossible  to 
be  performed.  If  enfoiiced  it  would  have  the 
effect  of  rendering  valueless  all  coupons 
which  have  been  separated  from  the  bonus  to 
which  they  were  attached,  and  have  been  sold 
in  the  open  market.  It  would  deprive  them 
of  their  negotiable  character.  It  would  make 
them  fixed  appendages  to  the  bond  itself.  It 
would  be  directly  contrary  to  the  meaning 
and  intent  of  the  Act  of  1871  and  the  corre- 
sponding Act  of  1879.  It  would  be  so  oner- 
ous and  impracticable  as  not  only  to  affect, 
but  virtually  destroy,  the  value  of  the  in- 
struments in  the  hands  of  the  holder  who 
had  purchased  them.  We  think  that  the  re- 
quirement was  unconstitutional. 

We  also  think  that  the  prohibition  of  ex- 
pert testimony  establishing  the  genuineness  of 
coupons  was  in  like  manner  unconstitutional. 
In  tne  case  of  coupons  made  by  impressions 
from  metal ic  plat^  (as  these  were),  no  other 
mode  of  proving  their  genuineness  is  prac- 
ticable :  and  that  mode  of  proof  is  as  satis- 
factory as  the  proof  of  handwriting  by  a 
witness  acquainted  with  the  writing  of  the 
party  whose  signature  it  purports  to  be. 
One  who  is  expert  in  the  inspection  and  ex- 
amination of  bank  notes,  engraved  bonds  and 
other  instruments  of  that  character  is  able 
to  detect  almost  at  a  glance  whether  an  in- 
strument is  genuine  or  spurious,  provided  he 
has  an  acquaintance  with  the  class  of  in- 
struments to  which  his  attention  is  directed. 
It  is  the  kind  of  evidence  resorted  to  in 
proving  the  genuineness  of  bank  notes;' it  ii 
the  kind  of  evidence  naturally  resorted  to  to 
prove  the  genuineness  of  coupons  and  other 
instruments  of  that  character.  To  prohibit  it 
is  to  take  from  the  holder  of  such  instrumente 
the  only  feasible  means  he  has  Ia  his  power 
to  establish  their  yalidity. 
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In  additiim  to  theae  objections  to  the  pro- 
-  oeedings,  we  question  very  much  whether 
C«»»l  the  Act  of  May  13,  1887,  which  authorizes 
and  requires  a  suit  to  be  brought  against  the 
taxpayer 'Who  tenders  payment  in  coupons, 
as  well  as  the  other  Acts  which  require  their 
rejection,  are  not  themselves  laws  impairing 
the  obli^tion  of  the  contract.  They  make 
no  discrimination  between  ^eouine  and  spu- 
rious coupons.  A  bank  which  should  refuse 
to  receive  its  bills  in  payment  of  a  Dote  due 
from  one  of  its  customers,  but  should  sue 
him  on  his  note,  and  leave  him  to  establish 
the  genuineness  of  the  bills  by  suit  against 
llie  bank,  would  not  be  regarded  with  much 
favor  in  a  business  commimity.  It  is  the 
duty  of  its  cashier  or  receiving  teller  to 
judge  of  the  genuineness  of  the  bills  of- 
fered, and  to  refuse  them  as  spurious  on  his 
peril,  or  rather,  on  the  peril  of  the  bank  it- 
flelf.  So,  in  regud  to  these  coupons,  instead 
of  relegating  we  tazpaver  to  a  course  of 
litigation,  the  officers  of  the  State  charged 
with  the  duty  of  collecting  the  taxes  should 
tliemselves  decide  on  the  genuineness  of  the 
coupons  offered.  Penalties  for  knowingly 
offering  spurious  coupons,  or  using  them  in 
any  way,  for  sale  or  otherwise,  would  prob- 
ably be  as  effective  in  preventing  their  cir- 
culation OS  like  penalties  are  in  suppressing 
counterfeit  bank  bills,  and  other  negotiable 
instruments. 

In  the  case  of  Bryan  v.  His  State  <f  Vir- 
ifinia  the  coupons  that  were  tendered  for  the 
payment  of  the  tax  sued  for  purported  to 
have  been  cut  from  bonds  issued  under  the 
Act  of  March  80,  1871,  and  the  same  obstacles 
to  the  proof  of  their  genuineness  were  inter- 
posed as  in  the  case  of  McGahey,  by  requir- 
ing the  production  of  the  bonds  from  wnich 
the  coupons  were  cut,  and  bv  excluding  ex- 
pert testimony.  The  same  also  is  true  of  the 
proceeding  in  the  case  of  Cooper  v.  I%e  State 
<jf  Virgima. 

We  are  of  opinon,  therefore,  that  thsjudg- 
merUt  in  theee  three  eaaee  sought  to  be  reversed, 
and  the  records  severally  remanded,  for  the 
purpose  qf  such  proceedings  as  may  be  required 
in  due  eowrse  cf  law,  according  to  this  opinion. 

4.  The  caae  of  EOett  v.  The  StaU  of  Vir- 

r60G1  P*^  ^^  *  "^^^  brought  to  recover  the 
^  *■  amount  of  a  judgment  previously  rendered 
against  Ellett  in  the  Circuit  Ck)urt  of  Rich- 
mond for  taxes  and  costs,  the  amount  of  taxes 
being  f89.52,  and  the  costs  being  $24.49. 
Execution  having  been  issued  upon  this 
judgment,  the  defendant  Ellett  tendered  to 
the  shOTifF,  in  payment  thereof,  coupons  for 
,  the  whole  amount,  lacking  $1.49,  which  he 
tendered  in  lawful  money.  The  coupons 
purported  to  be  cut  from  a  bond  issued  under 
the  Act  of  March  80,  1871,  and  were  overdue, 
and  each  bore  upon  its  face  a  contract  of  the 
State  of  Virginia  that  it  should  be  received 
in  payment  of  all  taxes,  debts  and  demands 
due  to  her.  The  defendant  pleaded  this 
tender  and  averred  that  the  sheriff  refused  to 
receive  the  said  coupons  and  money,  alleging 
that  he  was  fot bidden  to  do  so  by  the  Act  of 
May  12,  1887,  and  that  he,  the  defendant,  has 
-always  been  ready  and  willing  since  said 
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tender  to  deliver  said  coupons  abd  money  to 
the  sheriff  in  payment  of  said  execution,  and 
was  still  ready  and  willing  to  do  so,  and 
brought  the  same  into  court  for  that  purpose. 
This  plea  was  rejected  by  the  court.  A  ver- 
dict was  given  for  the  plaintiff  and  judgment 
rendered  thereon,  which  was  affirmed  by  the 
Supreme  Court  of  Appeals  of  the  State  of 
Virginia.  The  point  made  in  this  case  is, 
that  the  costs  included  in  the  judgment  on 
which  the  present  suit  was  brought  were  not 
a  debt  due  to  the  State  of  Virginia  in  her 
own  right,  but  were  due  to  the  officers  in 
whose  favor  they  were  taxed  and  whose  serv- 
ices they  were  to  compensate.  We  think 
that  this  point  is  untenable.  The  costs  were 
recovered  by  the  State  of  Virginia  in  the 
original  action,  to  compensate  her  for  the  fees 
which  she  had  to  pay  to  the  officers  for  their 
services.  The  demand  of  the  officers  for  their 
costs  was  a  demand  against  the  State  of  Vir- 

ginia,  and  not  against  the  defendant ;  and, 
y  reason  of  this  demand  against  her,  she 
was  entitled  to  recover  the  amount  against 
the  defendant ;  so  that  in  no  legal  sense  can 
it  be  said  that  the  costs  included  in  the 
judgment  belonged  to  the  officers  and  not  to 
the  State.  They  were  recovered  by  her  in 
form,  and  they  belonged  to  her,  when  recov- 
ered, in  substance.  We  are  of  opinion, 
therefore,  that  this  judgment  must  also  be  re^ 
versed,  and  the  record  remanded  for  the  purpose 
of  such  proceedings  as  may  be  required  in  due 
course  of  law,  in  accordance  with  this  opinion. 

6.  The  next  case  to  be  considered  is  that 
of  Ouihbert  v.  The  StaU  cf  Virginia,  This 
was  a  presentment  found  against  Cuthbert  in 
the  Hustings  Court  of  the  City  of  Petersburg, 
Virginia,  diargin?  that  he  did,  on  the  first 
day  of  November,  1888,  and  had  continuously 
from  day  to  day  since  that  time,  in  said  city, 
unlawfully  sold  and  offered  to  sell,  and  un- 
lawfully tendered  and  passed  to  divers  per- 
sons, naming  them,  tax-receivable  coupons 
from  the  bonds  of  the  State  of  Virginia, 
without  having  previously  obtained  a  special 
license,  as  required  by  law,  authorizing  Iiim, 
said  Cuthbert,  to  self  and  offer  to  sell  and  to 
tender  and  pass  such  coupons,  he,  in  doing 
the  same,  acting  as  the  dgent  and  broker  for 
another  person  or  persons  to  said  jurors  un- 
known, contrary  to  the  Act  of  Assembly  in 
that  behalf.  The  presentment  contained  two 
other  coimts,  which  were  abandoned.  The 
defendant  tendered  a  special  plea  in  writing, 
to  which  the  Commonwealth  demurred,  and 
the  court  sustained  the  demurrer.  The  de- 
fendant then  pleaded  not  guilty.  The  jury, 
under  the  rulings  of  the  court,  found  him 
guilty  and  assessed  a  fine  of  $500.  On  the 
trial  the  case  was  submitted  to  the  jury  upon 
an  agreed  statement  of  facts.  The  principal 
facts  shown  by  this  statement  were  that,  on 
the  1st  day  of  November,  1888,  the  defend- 
ant sold  and  offered  to  sell,  and  tendered  and 
passed,  and  offered  to  tender  and  pass,  for 
another,  as  charged  in  the  presentment,  tax- 
receivable  coupons  from  bonds  of  the  State 
of  Virginia,  wnich  were  overdue  and  bore 
upon  their  face  the  contract  of  said  State 
that  they  should  be  received  in  payment  of 
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all  taxes,  debts  and  demands  due  said  State 
from  taxpayers  owing  taxes  to  the  said  State, 
and  that  he  did  not  have  the  special  license 
therefor  required  by  the  Act  of  May  28, 1887, 
and  had  not  paid  the  license  tax  of  $1,000 
provided  by  said  Act  for  the  privilege  of 
selling  the  same,  nor  the  state  tax  of  twenty 
per  centum  upon  the  face  value  of  the  same ; 
also,  that  the  defendant  Cuthbert  was  a 
member  of  a  firm  doing  business  in  Peters- 
burg as  insurance  agents,  representing  various 
foreign  insurance  companies,  all  of  w^ich 
had  paid  to  the  State  all  license  taxes  assessed 
upon  them;  also,  that  the  defendant  was 
not  engaged  in  any  business  upon  which  a 
license  tax  is  charged  by  the  State,  except 
the  business  of  selling  tax-receivable  cou- 
pons from  bonds  of  the  State,  and  had  not 
been  so  engaged.  Upon  this  agreed  state- 
ment of  facts,  the  defendant  moved  the  court 
to  instruct  the  jury  that  the  Act  under  which 
the  presentment  was  found  is  repugnant  to 
section  10  of  article  I.  of  the  Constitution 
of  the  United  States,  and  therefore  void,  and 
that  they  must  acouit  the  defendant.  The 
court  refused  to  give  this  instruction,  but 
instructed  the  lury  that  the  said  Act  is  not 
repugnant  to  the  Constitution,  and  the  de- 
fendant excepted.  After  the  verdict  was 
rendered,  the  defendant  moved  the  court  to 
set  it  aside  upon  the  same  grounds,  which 
motion  was  overruled.  The  cause  was  car- 
ried to  the  supreme  court  of  appeals,  and  by 
that  court  the  judgment  was  aflonned  and  its 
decision  is  now  here  for  review.  The  ques- 
tion in  this  case  is,  whether  the  Act  requir- 
ing a  license  tax  for  the  sale  of  coupons  was 
or  was  not  in  violation  of  that  clause  of  the 
Constitution  of  the  United  States  which  re- 
lates to  impairing  the  obligation  of  contracts. 
It  is  manifest  from  the  terms  of  the  Act 
of  1871,  as  well  as  that  of  1879,  under  which 
tax-receivable  coupons  were  authorized  to 
be  and  were  issued,  that  said  coupons  were 
intended  to  circulate  from  hand  to  hand, 
being  expressly  made  payable  to  bearer,  and 
beinff  made  receivable  for  taxes,  debts,  dues 
and  demands  due  to  the  State.  Any  undue 
restraint  upon  the  free  negotiability  of  these 
instruments,  therefore,  would  be  a  violation 
of  the  clear  understanding  and  agreement  of 
the  parties.  That  the  license  required  by 
the  o6th  secdon  of  the  Tax  Act  of  March  lo, 
1884,  as  amended  by  the  Act  of  May  28, 
1887,  was  a  verv  material  interference  with 
such  negotiability,  is  most  manifest.  If 
sustained  as  a  valid  Act  of  legislation,  and 
carried  into  effect,  it  would  prevent  the  ne- 
gotiation of  such  coupons  by  any  holder 
tnereof.  The  enormous  license  fee  of  one 
thousand  dollars  in  towns  of  more  than  ten 
thousand  inhabitants  and  of  five  hundred 
dollars  in  other  counties  and  towns,  with  the 
exaction  of  twenty  per  cent  of  the  face  value 
on  every  coupon  sold,  was  absolutely  pro- 
hibitory in  its  effect  A  material  quali^  of 
the  coupons — ^their  negotiability — ^was  there- 
by destroyed.  The  point  cannot  be  made  any 
clearer  by  argument  than  it  appears  by  the 
mere  statement  of  it  This  follows  whether 
the  law  is  construed  as  applicable  to  the  sale 
by  a  coupon-holder  of  his  own  coupons,  or 
to  the  sale  or  passing  by  any  person  of  oou- 
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pons  for  another.  An  owner  of  coupons  re- 
siding in  New  York  or  London,  under  the 
operation  of  the  law,  if  the  coupons  were 
not  paid  by  the  State  when  they  beoEune  due, 
would  be  obliged  to  go  in  person  to  Virginia 
in  order  to  dispose  of  them  to  those  who 
might  be  able  and  willing  to  use  them  in 
thepayment  of  taxes. 

2%e  judgment  in  ikU  cam  muH  aUo  he  re- 
tereed,  and  the  record  remanded  for  ihs  purpoee 
of  iueh  proeeedinge  to  he  had  a$  laio  andjuitfee 
rMfn  require,  in  aeeordanee  with  thi$  opinion, 

6.  The  next  case  to  be  considered  is  that 
of  Bt parte  Brown,  which  was  an  application 
of  the  petitioner.  Brown,  to  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  to  be  discharged  from 
imprisonment  in  the  custody  of  R.  A.  Car- 
ter, the  sergeant  of  said  cii^  and  ex  officio 
jailer  thereof.  The  petition  sets  forth  that 
the  petitioner  was  sentenced  by  the  Hustings 
Court  of  the  City  of  Richmond  to  pay  a  fine 
of  $26  and  costs,  amounting  to  $26.70,  and 
to  remain  in  the  jail  of  the  said  city  until 
the  same  should  be  paid,  in  the  custody  of 
the  said  sergeant;  that  on  the  8d  of  July, 
1889,  he  tendered  W.  P.  Lawlon,  clerk  of 
the  hustings  court,  in  payment  of  said  fine, 
eighteen  dollars  in  coupons  and  $8.70  in 
lawful  money  of  the  United  States;  that 
each  of  said  coupons  was  cut  from  a  bond 
issued  by  the  State  of  Virginia  under  the 
Act  of  March  80,  1871,  and  was  overdue,  and 
bore  upon  its  face  the  contract  of  the  State 
that  it  should  be  receivable  in  payment  of 
all  taxes,  etc  ;  that  Uie  clerk  refused  to  re* 
ceive  said  coupons  and  money  in  payment  of 
said  fine  and  costs,  because  certain  Acts  of 
the  Qeneral  Assembly  of  Virginia  forbade 
him  so  to  receive  them ;  that  thereafter,  on 
the  same  day,  he  tendered  the  same  coupons 
and  current  money  to  Carter,  sergeant  as 
aforesaid,  and  demanded  his  release  from 
custody ;  that  said  sergeant  also  refused  to 
receive  said  coupons  ana  money  in  payment 
of  said  fine  and  costs,  and  he  refused  the 
same  because  the  coupons  so  tend^^ed  by  the 
petitioner  became  due  prior  to  Uie  Ist  day 
of  July,  1888,  and  because  section  ti5  of 
the  Code  of  Virginia  of  1887  prohibits  the 
receipt  of  any  coupons  of  said  State  which 
became  due  prior  to  July  1,  1888,  as  those 
tendered  did ;  that  said  section  415  is  repug- 
nant to  the  Constitution  of  the  United  States : 
and  that  the  petitioner  is  therefore  detained 
in  said  Jail  and  in  cdstody  of  said  sergeant 
in  violation  of  the  said  Constitution.  The 
petitioner  therefore  prayed  a  habeas  corpus 
to  be  directed  to  the  said  Carter,  sergeant  as 
aforesaid,  and  that  he  be  discharffSd  from 
custody.  The  writ  being  issued,  Carter 
made  return  thereto  In  substance  as  follows: 
He  annexed  to  said  return  a  copy  of  the 
judgment  and  order  of  the  Hustings  Court 
of  Richmond  oommittinff  the  petitioner  to 
the  Jail  of  the  city  until  be  should  pay  a 
certain  fine  iniposed  upon  him,  as  stated  In 
the  petition.  He  admitted  that  on  the  8d  of 
July,  1889,  the  petitioner  tendered  the  con* 
pons  and  money  set  out  and  described  in  his 
petition,  to  the  clerk,  Lswton,  who  refused 
to  TOoeive  the  same :  and  that  <m  the  8d  of 
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Jaly,  1889,  the  petitioner  tendered  to  him. 
Oaiter,  98.70  in  current  money  of  the  United 
States,  and  eighteen  dollars  in  coapons  pur- 
porting to  be  detached  £rom  bonds  of  the 
btate  of  Virginia ;  but  he  denied  that  thej 
were  genuine  coupons  legally  receivable. 
He  further  stated  in  his  return  that,  by  sec- 
tion 415  of  the  Code  of  Virginia  of  1^,  it 
is  provided  that  no  petition  shall  be  filed  or 
other  proceeding  had  to  try  whether  any 
paper  printed,  written,  engraved  or  litho- 
ffraphed,  purporting  to  be  a  coupon  detached 
finom  anv  bond  of  said  State,  Is  a  eenuine 
coupon  legally  receivable  for  taxes,  debts  or 
denumds  of  the  said  State,  where  said  oon- 
pon  became  due  prior  tb  July  1, 1888,  unless 
said  petiti<»i  was  filed  or  proceeding  had 
within  one  year  fhnn  July  1,  1888 ;  end  he 
charged  the  fact  to  be  that  the  coupon  held 
by  the  petitioner  became  due  prior  to  July 
1,  1888.  The  court  below  reused  to  dis- 
charge the  prisoner,  holding  that  secti<»i  415 
of  the  Code  of  1887  is  not  repugnant  to  the 
Constitution  of  the  United  States.  The  peti- 
tioner thereupon  appealed  to  this  court,  and 
the  question  is  as  to  the  constitutionality  of 
the  section  referred  to. 

We  have  already  set  forth  the  provisions 
of  this  law  in  a  former  part  of  this  opinion, 
it  being  the  Act  passed  Februarv  87,  1885, 
and  afterwards  incorporated  in  the  Code  of 
1887,  as  section  415.  Under  the  operation  of 
this  Act,  after  the  1st  day  of  July,  1889,  of 
course,  all  coupons  that  were  then  more  than 
a  year  past  due  were  absolutely  precluded 
from  being  used  in  payment  of  dues  to  the 
State,  as  provided  fen'  in  the  Act  of  1871. 
Considering  the  obstacles  which  had  been  in- 
terposed in  the  way  of  their  use  for  that 
purpose,  it  is  not  difficult  to  imagine  that  a 
very  large  proportion  of  the  coupons  attached 
to  the  bonds  A  1871  had  not  been  presented, 
or,  if  presented,  had  not  been  received  for 
taxes  prior  to  the  date  referred  to. 

The  passage  of  a  new  Statute  of  Limita- 
tions ^viuff  a  shorter  time  tot  the  briuffinff 
of  actions  than  existed  before,  even  as  applied 
to  actions  which  had  accrued,  does  not  nec- 
essarilv  affect  the  remedv  to  such  an  extent 
as  to  impair  the  obligation  of  the  contract 
within  tne  meaning  of  the  Constitution, 
provided  a  leasanabie  time  is  given  for  the 
bringing  of  such  actions.  This  subject  has 
been  considered  in  a  number  of  cases  by  this 
court,  particularly  in  Terry  v.  Anderson,  95 
U.  S.  (&8,  68d  m\  865,  8661,  VD&KtMofmong 
V.  Bwrtm,  104 U.  8.  668,  675  [26:  886,  889], 
where  the  prior  cases  are  referred  to.  In  Ibrry 
V.  Andenon^Ohitf  Juttie$y^9Atbt  speaking  for 
the  court,  said :  "This  court  has  often  de- 
cided that  Statutes  of  Limitation  affecting 
existing  rights  are  not  unconstitutional, 
if  a  reasonaola  time  is  given  for  the  com- 
mencement of  an  action  Mfore  the  bar  takes 
effect  Eawkint  v.  BtMmey,  80  U.  S.  5  Pet 
457  [8:  1901 ;  Jaekton  v.  LampMn,  98  U.  8. 
8  FA.  980  '7:  6791 ;  Bchfi  v.  Waienon,  84 
U.  8.  17  Wall,  mm :  787]  ;  0hfi9fmM  v. 
BumM,  79  U.  8.  5*  Wall.  290  [18:  475] ; 
V.  OrowtdnMM,  17  U.  S.  4  Wheat 
199  T4:  599].  It  U  difficult  to  see  why,  if 
the  Lsglslsiure  may  prescribe  a  limitation 
where  none  existed  before,  it  may  not  change 


one  which  has  already  been  established.  The 
parties  to  a  contract  have  no  more  a  vested 
interest  in  a  particular  limitation  which  has 
been  fixed  than  they  have  in  an  unreBtricted 
right  to  sue.  .  .  .  In  all  such  cases  the 
question  is  one  of  reasonableness,  and  we 
mive  therefore  onlv  to  consider  wheUier  the 
time  allowed  in  this  Statute  is,  under  all 
the  circumstances,  reasonable.  Of  that  the 
Legislature  is  primarily  the  Judge ;  and  we 
cannot  overrule  the  decision  of  that  depart- 
ment of  the  government  unless  a  palpable 
error  has  been  committed.'' 

The  court  in  that  case  held  that  the  period  of 
nine  months  and  seventeen  days  given  to  sue 
upon  a  cause  of  action  which  liad  already  been 
runninff  nearly  four  years,  was  not  unconsti- 
tutional. The  liability  in  question  was  that 
of  a  stockholder  under  aii  Act  of  incorporation 
for  the  ultimate  redemption  of  the  bills  of  a 
iMmk  which  had  become  insolvent  by  the 
disaster  of  the  civil  war.  The  Legislature 
of  Georgia,  on  the  16th  of  March,  1869,  passed 
a  statute  requiring  all  actions  against  stock* 
holden  in  such  cases  to  be  brougnt  by  or  be- 
fore  the  1st  of  January,  1870. 

In  the  case  of  Koihkonong  v.  Burton  the 
suit  was  brought  upon  bonds  of  the  Town  of 
Eoshkonong  issuea  January  1,  1857,  with 
interest  coupons  attached.  The  coupons 
matured  at  different  dates  from  1858  to  1877. 
The  action  was  brought  on  the  12th  of  May, 
1880,  and  the  question  was  whether  the  action 
as  to  the  coupons  maturing  more  than  six 
yean  before  the  commencement  of  the  suit 
was  barred  by  the  Statute  of  Limitations  of 
Wisconsin.  In  March,  1873,  an  Act  was 
passed  to  limit  the  time  for  the  commence- 
ment of  actions  against  towns,  counties, 
cities  and  villages,  on  demands  payable  to 
bearer.  It  provided  that  no  action  Drought 
to  recover  money  on  any  bond,  coupon,  in- 
terest warrant,  agreement  or  promise  in  writ- 
ing made  by  any  town,  county,  city  or  vil- 
lage, or  upon  any  installment  oi  the  principal 
or  interest  thereof,  shall  be  maintained  un- 
less the  action  be  commenced  within  six 
years  from  the  time  when  such  money  has  or 
shall  become  due,  when  the  same  has  been 
made  payable  to  bearer  or  to  some  person  or 
bearer,  or  to  the  order  of  some  person,  or  to 
some  person  or  his  order ;  proviaed,  that  any 
such  action  may  be  brought  within  one  year 
after  this  Act  shall  take  effect  This  court, 
speakinff  by  Mr.  Justiee  Harlan,  said:  ''It 
was  unaouDtedly  within  the  constitutional 
power  of  the  Legislature  to  require,  as  to 
existing  causes  of  action,  that  suits  for  their 
enforcement  should  be  barred  unless  brought 
wiUiin  a  period  less  than  that  prescribed  at 
the  time  the  contract  was  made  or  the  lia- 
bility incurred  from  which  the  cause  of  action 
arose.  The  exertion  of  this  power  is,  of 
course,  subject  to  the  fundamental  condition 
that  a  reasonable  time,  taking  all  the  cir- 
cumstances into  consideretion,  be  given  by 
the  new  law  for  the  commencement  of  an  ac- 
tion before  the  bar  takes  effect  Whether  the 
ftnt  proviso  in  the  Act  of  1873,  as  to  some 
causes  of  action,  especially  in  its  application 
to  citizens  of  other  States  holding  negotiable 
municipal  securities,  is,  or  not,  In  vlolatioii 
of  that  condition,  is  a  queetioii  of  too  much 
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practical  importance  and  delicacy  to  justify 
us  in  considering  it  unless  its  determination 
be  essential  to  the  disposition  of  the  case  in 
i^nd;  and  we  think  it  is  not."  The  case 
was  decided  without  determining  the  ques- 
tion referred  to. 
|707]  A  question  of  the  same  nature  frequently 

arises  upon  statutes  which  require  the  regis- 
try of  conveyances  and  other  instruments 
within  a  limited  period  prescribed  and  mak- 
ing them  void,  either  absolutely  or  in  their 
operation  as  against  third  persons,  if  not  re- 
corded within  such  time.  Such  laws,  as 
applied  to  conveyances  and  other  instruments 
in  existence  at  the  time  of  their  passage,  are, 
of  course,  retrospective  in  their  character, 
and  may  operate  very  oppressively  if  a 
reasonable  time  be  not  given  for  the  registry 
required.  This  subject  was  discussed  in  the 
case  of  Vance  v.  Vance,  108  U.  8.  614  [27 : 
808],  Mr.  Justice  Miller  delivering  the  opin- 
ion of  the  court,  where  the  prior  cases  were 
adverted  to  and  commented  upon.  The  same 
rule  applies  in  those  cases  as  in  reference  to 
Statutes  of  Limitation,  namely,  that  the  time 
given  for  the  act  to  be  done  must  be  a  reason- 
able time,  otherwise  it  would  be  unconstitu- 
tional and  void. 

It  is  evident  from  this  statement  of  the 
question  that  no  one  rule  as  to  the  length  of 
time  which  will  be  deemed  reasonable  can 
be  laid  down  for  the  government  of  all  cases 
alike.  Different  circumstances  will  often 
require  a  different  rule.  What  would  be 
reasonable  in  one  class  of  cases  would  be  en- 
tircljr  unreasonable  in  another. 

It  is  necessary,  therefore,  to  look  at  the 
nature  and  circumstances  of  the  case  before 
us  and  of  the  class  of  cases  to  which  it  be- 
lonfi^.  The  primary  obligation  of  the  State 
with  regard  to  the  coupons  attached  to  the 
bonds  issued  under  the  Act  of  1871  was  to 
pay  them  when  they  became  due ;  but  if  they 
were  not  paid  at  maturity  the  alternative 
right  was  given  to  the  holder  of  them  to  use 
them  in  the  payment  of  taxes,  debts,  dues 
and  demands  due  to  the  State.  The  very 
nature  of  the  case  shows  that  such  an  appli- 
cation of  the  coupons  could  not  be  made  im- 
mediately or  in  any  very  short  period  of 
time.  If  all  the  bonds  were  of  the  denom- 
ination of  one  thousand  dollars  each,  it 
would  require  twenty  thousand  of  them  to 
make  up  the  funded  aebt  of  twenty  millions 
of  dollars.  These  twenty  thousand  bonds 
would  be  likely  to  be  scattered  and  dispersed 
through  many  States  and  countries,  and  it 
'708  ^vould  be  impracticable  for  the  holders  of 
them  to  use  the  coupons  which  the  State 
should  fail  to  pay  in  cash,  in  the  alternative 
manner  stipulated  for  in  the  contract,  unless 
they  had  a  reasonable  time  to  dispose  of  them 
to  taxpayers.  No  limitation  of  time  was 
fixed  by  the  Act  within  which  the  coupons 
should  be  presented  or  tendered  in  payment 
of  taxes  or  other  demands.  The  presumption 
would  naturally  be  that  they  could  be  used 
within  an  indefinite  period,  like  bank  bills. 
Under  this  condition  of  things,  a  Statute 
of  Limitations  givine  to  the  holders  thereof 
bat  a  single  year  ror  the  presentation  in 
payment  of  taxes  of  the  coupons  then  in  their 
possession,  perhaps  never  severed  from  the 
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bonds  to  which  thej  were  attached,  and 
comprising  all  the  coupons  which  had  been 
originally  attached  thereto,  seems,  even  at 
first  blush,  to  be  unreasonable  and  oppressive. 
Probably  not  one  tenth,  if  even  so  large  a 
proportion,  of  the  bondholders  were  taxpay- 
ers of  the  State  of  Virginia.  The  only,  way 
in  which  they  could,  within  the  year  pre- 
scribed, utilize  their  coupons,  the  accumu- 
lation perhaps  of  years,  would  be  to  sell  and 
dispose  of  them  to  the  taxpayers.  How  this 
could  be  done,  especially  in  view  of  the 
onerous  laws  which  were  passed  with  regard 
to  the  sale  of  coupons  in  the  State,  it  is  dif- 
ficult to  see.  Under  all  the  circumstances  of 
the  case,  and  the  pe<hiliar  condition  of  the 
securities  in  question,  we  are  compelled  to 
say  that  in  our  opinion  the  Law  is  an  un- 
reasonable law,  and  that  it  does  materially 
inipair  the  obligation  of  the  contract. 

We  have  spoken  of  the  Act  as  limiting, 
indifferently,  the  time  of  tendering  the  cou- 
pons, and  tne  time  of  commencing  proceed- 
ings to  ascertain  their  genui neness.  Its  terms 
relate  only  to  the  latter ;  and  as  this  proceed- 
ing cannot  be  instituted  until  the  coupons 
have  been  tendered,  the  effect  is  to  make 
a  tender  necessary  before,  the  expiration  of 
one  year,  which  can  often  be  done  only  with- 
in a  few  days,  or  even  hours ;  since  the  taxes 
may  become  due  in  that  short  period,  and 
not  become  due  again  until  a  year  afterwards. 
This  puts  the  unconstitutionality  of  the  Act 
beyond  question. 

Without  further  discussion  of  the  subject, 
we  conclude  that  the  judgment  of  the  (Xreuit 
Court  muet  be  reversed,  and  the  same  ie  reversed 
accordingly,  and  the  cause  remanded  for  the 
purpose  qfsuch  froeeedinas  as  may  be  required 
by  law  and  Justtee,in  eof^armiiy  with  this  opin- 
ion. 

7.  The  next  caee  which  we  ahall  ccmsider 
is  that  of  Hudess  v.  Ohildrey,  which  was  an 
action  of  trespass  on  the  case,  brought  in  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia,  by  Hucless,  a 
citizen  of  the  State  of  Virginia,  residing  in 
Richmond,  against  Childrey,  the  treasurer 
of  Richmond,  and,  as  audi,  collector  of 
taxes  and  license  taxes  due  to  the  State,  to 
recover  danuiges  for  the  refusal  of  the  said 
Childrey  to  receive  tax -receivable  coupons 
in  payment  or  part  payment  of  a  license  tax 
payable  for  a  license  to  sell  by  retail  wine, 
spirits  and  other  intoxicating  liquors,  where- 
by  the  plaintiff  was  prevented  from  pursuing 
the  said  business  (wnich  was  a  lawful  busi- 
ness), and  sustained  damage  by  reascm 
thereof  to  the  extent  of  six  thousand  dollars. 
The  declaration  stated  in  substance  that  the 
plaintiff  desired  and  intended  to  open  and 
conduct  the  business  aforesaid  at  405  West 
Leigh  Street,  in  said  City  of  Richmond,  for 
one  year  from  the  first  of  May,  1889 :  that  he 
was  a  fit  person,  and  intended  to  keep  an 
orderly  house,  and  that  the  place  was  suit- 
able, convenient  and  appropriate  for  that 
purpose ;  that  by  the  statute  law  of  Virginia, 
a  person  desiring  and  intending  to  conduct 
such  business  must  apply  to  the  commis- 
sioner of  revenue  for  the  city  or  county  for 
la  license  therefor,  who  shall  ascertain  the 
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amount  to  be  paid  and  fl^ve  the  applicant  a 
certificate  specifying  tne  same,   and   such 
person  shall  make  a  deposit  therefor  with 
ihe  treasurer  or  collecting  officer  of  the  city 
-or  county,  of  the  amount  so  ascertained,  and 
aball  take  from  him  a  receipt  for  such  de- 
posit  indoned  on  the  certificate,  or  otherwise 
r 71  Ai     ^^  shall  deposit  with  the  treasurer  the  amoimt 
i^*^    of  tax  assessed  by  law  for  the  license  tax  on 
said  businesa     Thereupon  he  shall  make  ap- 
plication in  writing  for  a  license  for  such 
Dusiness  to  the  commissioner  of  the  revenue 
tor  such  city  or  county,  accompanied  by  said 
certificate,  and  the  person  so  desiring  to  oon« 
^uct  said  business  is  forbidden  by  said  stat- 
utes to  conduce  the  same  until  he  has  ap- 
peared before  the  judge  of  the  corporation 
or  county  court,  and  has  proved  that  he  has 
made  such  deposit  and  is  a  fit  person  to  con- 
duct such  .  business,  etc  ;  that  the   license 
tax  imposed  by  the  laws  of  Virginia  to  be 
paid  for  the  business  of  selling,  by  retail, 
for  one   year,   wine,    ardent  spirits,   malt 
liquors  or  any  of  them,  in  cities  of  more 
than  one  thousand  inhabitants,  is  $125 ;  that 
on  the  8d  of  May,  1889,  plaintiff  applied  to 
the  commissioner  of  revenue  of  Richmond  to 
4»certain  the  amount  to  be  paid  by  him  as 
liis  license  tax  for  selling  by  retail  as  afore- 
said, and  the  commissioner  gave  to  him  a 
<x^rtificate  specifying  the  same  as  $125 ;  that 
on  the  same  day  the  plaintiff  presented  said 
certificate  to  Cfhildrey,  the  defendant,  treas- 
urer as  aforesaid,  and  tendered  to  him,  in 
payment  of  said  license  tax,   $128  in  cou- 
pons and  two  dollars  in  lawful  money,  and 
demanded  a  receipt  stating  that  he  had  de- 
posited with  him  $125  in  said  coupons  and 
money ;  that  Chi Idrey  refused  to  receive  said 
coupons    and  money,   and  refused  to  give 
plaintiff  said  receipt ;  that  each  of  said  cou- 
i>ons  was  cut  from  a  bond  issued  by  the 
biate  of  Virginia  under  the  Act  of  March  80, 
1871,  and  each  bore  upon  its  face  the  con- 
tract of  the  State  that  it  would  be  received 
in   payment  of  all   taxes,   debts,  dues  and 
demands  due  to  the  State ;  that  thereafter,  on 
the  8d  day  of  May,  1889,  the  plaintiff  stated 
to  said  Childrey  Uiat  he  desired  and  intended 
to  conduct  the  business  aforesaid  at  405  West 
Leigh  Street,  and  then  tendered  to  him  in 
payment  of  the  license  tax  due  to  the  State 
on  said  business  for  one  year  $128  in  cou- 
pons and  $2.75  in  lawful  money,   and  de- 
mnnded  of  him  a  certificate  of  such  deposit, 
but  Childrey  refused  to  receive  said  coupons 
and  money,  and  refused  to  give  such  certifi- 
cate, and  refused  to  receive  said  coupons  and 
money  in  both  cases,  because  sections  899, 
586  and  588  of  the  Code  of  Virginia  of  1887 
forbade  him  to  receive  them ;  and  the  plain- 
17111    ^^^  averred  that  said  sections  are  repugnant 
'         "^    to  section  10.  article  L,  of  the  Constitution 
of  the  United  Stotes,  which  the  said  Childrey 
well  knew;  that  he,  Childrey,  obeyed  the 
conmiand  of  said  sections  and  declined  to 
follow  the  mandate  of  the  Constitution;  that 
by  force  of  the  statute  law  of  Virginia  the 
plaintiff  would  have  been  liable  to  indict- 
ment and  severe  penalties  if  he  had  proceed^ 
to  open  and  conduct  his  said  business  before 
be  had  satisfied  the  Judge  of  the  corporation 
or  the  Hustings  Court  of  the  City  of  Richmond 
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that  he  was  a  fit  person  to  conduct  said  busi- 
ness, that  he  would  keep  an  orderly  house  and 
that  the  place  was  a  suitable  one,  and  that 
the  plaintiff  could  not  apply  to  said-  court  to 
enter  on  said  inquiries  imtil  he  presented  to 
said  court  a  receipt  from  said  Childrey  for 
said  deposit  indorsed  on  the  certificate  fur- 
nished by  the  commissioner  of  the  revenue, 
or  the  certificate  of  the  commissioner  indorsed 
on  the  receipt  of  said  Childrey. 

To  this  aeclaration  the  defendant  filed  a 
demurrer,  which  was  sustained  bv  the  cir- 
cuit court  and  judgment  rendered  for  the  de- 
fendant, which  judgment  is  brought  here  for 
review. 

The  law  under  which  the  treasurer  justi- 
fied his  action  in  refusing  to  receive  the 
coupons  tendered  by  the  plaintiff  is  set  forth 
in  the  declaration  with  sufficient  accuracy 
and  fullness  for  the  disposal  of  the  case,  ex- 
cept that  it  should  be  added  that  the  license 
fee  to  be  deposited  with  the  treasurer  was 
required  to  be  in  lawful  money  of  the 
United  States  as  a  condition  precedent  to  the 
granting  of  the  license. 

We  are  of  opinion  that  the  requirement 
that  the  license  fee  shall  be  paid  in  lawful 
money  of  the  United  States  does  not,  as 
contended,  impair  the  obi  lotion  of  the  con- 
tract made  by  the  State  with  the  holders  of 
the  coupons  referred  to.  Licenses  for  the 
sale  of  intoxicating  liquors  are  not  only 
imposed  for  the  purpose  of  raising  revenue, 
but  also  for  the  purpose  of  leguiating  tlie 
traffic  and  consumption  of  these  articles,  and 
hence  the  State  may  impose  such  cx)nditions 
for  conducting  said  tra^Sc  as  it  may  deem 
most  for  the  public  good.  Instead  of  a 
license  fee  of  $125  it  might  have  imposed  a 
license  fee  of  $250,  or  any  other  amount,  or 
it  might  have  prohibited  the  sale  of  intoxi- 
cating liquors  altogether,  as  is  admitted  bv 
the  counsel  for  the  plaintiff  in  their  brief. 
They  concede  that  tne  State  might,  in  her 
discretion,  absolutely  abolish  the  sale  of 
spirituous  liquors,  or  prescribe  on  what 
terms  they  shall  be  sold.  In  this  view,  there 
does  not  seem  to  be  any  violation  of  the  ob- 
ligation of  the  State  in  requiring  the  tax 
which  is  imposed  to  be  paid  in  any  manner 
whatever— in  gold,  in  silver,  in  bank  notes, 
or  in  diamoncfi.  The  manner  of  payment  is 
part  of  the  condition  of  the  license  intended 
as  a  regulation  of  the  traffic.  It  would  be 
very  different  if  the  business  sought  to  be 
followed  was  one  of  the  ordinary  pursuits  of 
life,  in  which  all  persons  are  entitled  to  en- 
gage. License  taxes  imposed  upon  such 
pursuita  and  professions  are  imposed  purely 
for  the  purpose  of  revenue,  and  not  for  the 
purpose  of  regulating  the  traffic  or  the  pur- 
suit. For  these  considerations  we  are  clearly 
of  opinion  that  the  judgment  of  the  (Xreutt 
Court  wu  right,  and  it  i$  thertfare  nfflrmed, 

8.  The  remaining  case  which  we  have  to 
consider  is  that  of  Vcuihim  v.  OreeTihow. 
This  case  arose  upon  the  refusal  of  Greenhow, 
treasurer  of  the  City  of  Richmond,  to  receive 
from  Vashon  tax -receivable  coupons  in  pay- 
ment, or  part  payment,  of  taxes  due  irom 
him,  including  a  certain  amount  due  for 
school  taxes  for  the  maintenance  of  the  public 
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free  schools  of  the  Stale.  Upon  this  refusal 
Vashon  filed  a  petition  for  a  mandamus  in 
the  Hustings  Court  of  the  Ci^  of  Richmond, 
stating  that  he  was  r  taxpayer  of  the  said 
city,  and  was  indebted  to  the  State  for  state 
taxes  of  1884  to  the  amount  of  $85.68,  and 
tendered  to  Greenhow,  the  said  treasurer,  in 
payment  therefor,  certain  coupons  cut  fix>m 
the  bonds  of  the  State  issued  under  the  Act 
of  March  80,  1871-^ne  of  the  denomination 
of  thirty  dollars  and  one  of  the  denomination 
of  three  dollars,  said  coupons  beins  past  due, 
and  being  presented  to  the  court  witn  the  pe- 
tition ;  that  he,  at  the  same  time,  offered  to 
pay  the  treasurer  the  whole  of  said  tax  in 
legal -tender  notes  and  coin,  and  demanded 
that  the  treasurer  receive  said  coupons  along 
with  said  legal -tender  notes  and  coin  for  the 
purpose  of  identification  and  verification  in 
manner  and  form  as  required  by  the  Act  of 
January  14,  1882.  The  petition  further  al- 
leged that  by  virtue  of  the  State's  contract  to 
receive  said  coupons  in  payment  of  said  taxes, 
and  bv  virtue  of  the  Act  of  Assembly  afore- 
said, he  was  entitled,  upon  the  pavment  of 
his  said  tax  in  monev.  to  have  his  said  coupons 
received  for  identification  and  verification, 
and  pay  his  tax  therewith;  wherefore  he 
prayed  a  writ  of  mandamus  commanding  said 
Greehhow,  treasurer  of  said  city,  to  receive 
tiie  said  monev  and  also  the  said  coupons,  and 
conunanding  him  to  forward  said  coupons  to 
the  court  for  identification  and  verification 
according  to  law.  A  rule  to  show  cause  hav- 
ing been  granted,  the  treasurer  filed  his  an- 
swer to  the  petition,  in  which  he  stated  the 
truth  to  be  that  Vashon  was  indebted  to  the 
State  fat  taxes  for  the  year  1884,  as  follows. 
tO  wit:  for  tax  on  property  the  sum  of 
$85.68,  being  $9.66  for  the  maintenance  of 
public  free  schools,  as  per  exhibit  attached 
to  the  answer.  He  further  stated  and  ad- 
mitted that  the  petitioner  offered  to  pay  the 
said  tax  in  money  at  the  same  time  tliat  he 
demanded  the  respondent  to  receive  the  cou- 
pons mentioned  in  the  petition  for  tb»  pur- 
pose of  identification  and  verification.  The 
answer  then  proceeds  as  follows : 

"Your  respondent  avers  that  he  was  will- 
ing  to  receive  the  payment  of  said  tax  in 
money,  but  refused  to  receive  and  receipt  for 
so  much  of  the  coupons  as  were  offered  in 
payment  of  that  portion  c^  the  tax  set  aside 
by  law  and  dedicated  to  the  maintenance  of 
the  public  free  schools  of  the  State. 

''Your  respondent  assigns  the  following 
reasons  for  such  refusal : 

**  (1.)  The  Constitution  of  Virginia  pro- 
vides, in  section  7  of  article  Vm.,  what 
specific  sum  shall  be  set  apart  as  a  permanent 
snd  perpetual  literary  fund,  and  includes  in 
it  such  other  sums  as  the  General  Assembly 
may  appropriate. 

*^0i.]  Section  8  of  the  same  article  provides 
tkat  the  General  Assembly  shall  apply  the 
annual  interest  of  the  literary  fund  and  an 
annual  tax  upon  the  properly  of  the  State  of 
not  lass  than  one  mill  nor  more  than  five 
mills  Ml  Hm  dollar,  for  the  benefit  of  the 
pvbtie  fk«e  idiools. 

"  (L)  Li  pmiuance  of  this  constitutional 
— Ikui  ii  J  tile  Qcneral  Assembly  has  provided. 
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in  Acta  of  1888-84,  p.  961,  that  on  tracts  of 
lands  and  lots  a  tax  of  ten  cents  on  every 
hundred  dollars  of  the  assessed  value  thereof 
shall  be  levied,  which  shall  be  applied  to 
the  support  of  the  public  free  schools  of  the 
State. 

*'(4.)  Again,  the  last  General  Assembly^ 
in  Acts  of  1888-84,  p.  608,  have  provided  that 
all  taxes  assessed  on  property,  real  or  per- 
sonal, and  dedicated  to  the  maintenance  of 
the  public  free  schools  of  the  State,  shall  be 
paid  and  collected  only  in  lawful  money  of 
the  United  States,  and  shall  be  paid  into  the 
treasury  to  the  credit  of  the  free  school  fund, 
and  shall  be  used  for  no  other  purpose  what* 
soever. 

''Your  respondent  avers  that  to  have  for- 
warded such  of  the  coupons  as  were  offered  in 
payment  of  the  tax  dedicated  tothe  public  free 
schools  would  have  been  a  violation  of  the 
Constitution  and  the  laws  above  referred  to. 

"For  these  reasons  vour  respondent  insists 
that  he  ouffht  not  to  have  forwarded,  for  the 
purpose  of  identification  and  verification, 
so  much  of  the  coupons  as  were  tendered  in 
payment  of  that  portion  of  the  tax  dedicated 
to  the  public  free  schools. 

"  He  therefore  prays  that  the  writ  of  man- 
damus may  be  denied  and  the  petition  dis* 
missed  with  costs.* 


To  this  answer  the  petitioner  entered  a  de» 
murrer,  which  was  sustained  by  the  court 
and  a  peremptory  mandamus  was  awarded 
pursuant  to  the  prayer  of  the  petition.  The 
case  being  carried  to  the  Supreme  Court  of 
Appeals  of  Virginia  the  Judgment  was  re- 
versed, and  this  judgment  of  reversal  is  now 
before  us  for  review.  The  court  of  appeals 
placed  their  Judgment  upon  two  distinct 
grounds.  In  the  first  place,  they  reviewed 
Uie  former  Judgments  of  that  court  which 
had  sustained  the  Act  of  March  80,  1871,  aa 
a  valid  and  constitutional  enactment  and 
binding  upon  the  State  as  a  contract  with  the 
bond  and  coupon  holders  under  the  same. 
The  court  were  of  opinion  that  these  decis- 
ions were  based  upon  a  mistaken  assumption 
that  the  State  had  received  a  consideration 
for  the  issuing  of  the  bonds  created  by  the 
Act  aforesaid.  They  argued  and  attempted 
to  show  that  the  State  had  not  received  any 
consideration  whatever,  but  that  the  issuing 
of  the  bonds  under  the  Act  of  1871  was  a 
mere  gratuity  on  the  part  of  the  State,  and 
was  not  binding  upon  it  so  as  to  prevent  the 
Legislature  from  abrogating  the  conditiona 
of  that  Act.  We  have  already  indicated  our 
views  with  regard  to  this  position  taken  by 
the  supreme  court  of  appeals,  and  have  re- 
ferred to  the  decisions  znade  by  this  court 
sustaining  the  validity  of  the  Act  of  1871. 
which  dMisions  of  this  court  we  regard  as 
binding  upon  us. 

The  other  ground  on  which  the  ooun  of 
appeals  placed  its  decision  was,  that  the 
Act  of  1871,  as  applied  to  the  moneys  due  fTIT) 
and  payable  to  the  ^literary  fund,*  or  fund 
for  tno  maintenance  of  public  free  schools, 
was  oontnuTto  the  Constitution  of  the  State, 
adopted  in  1868.  The  7th  and  Sth  seoOooa 
of  the  eighth  article  of  that  ConstitiiftloA  ds* 
dared  as  follows : 
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**8eo.  7.  The  General  Aaiembly  shall  set 
^part,  aa  a  pennanent  and  perpetual  literary 
fond,  the  preflent  litexair  funoa  of  the  State, 
the  prooeeda  of  all  public  lands  donated  by 
Congress  for  public  school  purposes,  of  all  es- 
<faemd  oroperty,  of  all  waste  and  unappro- 
priated lands,  of  all  propertr  accruing  to  the 
^tate  by  forfeitures,  ana  all  fines  collected 
for  offenses  committed  against  the  State,  and 
«odi  other  sums  as  the  General  Assembly 
tnay  appropriate. 

'^Sec  8.  The  General  Assembly  shall  ap- 
ply the  annual  interest  on  the  literary  fund, 
-the  capitation  tax  provided  for  by  this 
•Constitution  for  public  free  school  purposes 
.and  an  annual  tax  upon  the  property  of  the 
State  of  not  less  than  one  mill  nor  more  than 
five  mills  co  the  dollar,  for  the  equal  benefit 
^  all  the  people  of  the  State.* 

The  court,  in  its  opinion,  held  that  in 
Tiew  of  these  constitutional  provisions  the 
Legislature  had  no  power  to  declare,  or  con- 
-tract,  that  the  moneys  due  to  the  literary 
fund  might  be  paid  in  coupons  attached  to 
-the  bonds  authorized  by  the  Act  of  1871 ;  and 
ihat  such  a  payment  would  be  repugnant  to 
tiie  very  nature  of*  the  fund.  It  mi^ht  well 
be  added,  that  coupons  thus  paid  into  the 
fund  would  be  of  no  value  whatever  to  it, 
-for  as  soon  as  paid  into  the  treasury  they 
would  become  valueless  as  if  canceled  and 
•destroyed,  unless  some  provision  were  made 
for  their  reissue,  and  the  putting  of  them 
into  renewed  circulation.  This  would  be 
•opposed  to  the  whole  tenor  of  the  Act,  would 
be  unjust  to  the  coupon  holders  themselves, 
4md  would  probably  QB  contrary  to  the  Acts 
•of  Congress  in  reference  to  the  creation  of 
paper  currency.  We  think  that  the  position 
of  the  court  of  appeals  in  this  case  is  well 
taken,  that  coupons  could  not  be  made  re- 
ceivable as  a  portion  of  the  literary  fund ; 
and  that,  if  wj  could  not  be  received  as  a 
r«»itti  I^*^  ^  ^^  fund,  they  could  not  properly  be 
t^^^  made  receivable  for  the  taxes  laid  fen*  the 
purpose  of  maintaining  said  fund.  For 
several  years  after  the  Constitution  was 
adopted,  and  after  the  Law  of  1871  had  be^i 
passed,  the  taxes  for  the  benefit  of  free 
schools  were  mingled  in  the  assessment  and 
collection  of  taxes,  and  in  the  treasury  when 
received,  with  the  other  taxes  and  funds 
raised  for  the  support  of  the  state  fcovem- 
ment.  As  long  as  Uiis  state  of  things  con- 
tinued the  collecting  officers  could  not  object 
to  receiving  coupons  in  payment  of  taxes, 
because  the  share  due  to  the  school  fund 
could  easily  be  paid  from  the  treasury,  to 
the  credit  of  that  fund,  out  of  the  lawful 
moneys  received.  But  by  the  Tax  Act  of 
March  15,  1884,  it  was  provided  that  all  taxes 
assessed  on  property,  real  or  personal,  by 
that  Act,  and  dedicated  by  it  to  the  main- 
'  tenanccT  of  the  public  free  schools  of  the  State, 
should  be  paid  and  collected  only  in  Uie 
lawful  money  of  the  United  States,  and 
should  be  paid  into  the  treasury  to  the  credit 
of  the  ftee  school  fund,  and  should  be  used 
Tor  no  other  purpose  whatsoever,  and  to  this 
end  the  auditor  of  public  accounts  should 
have  the  books  of  the  commissioner  of  the 
revenue  prepared  with  reference  to  the  Sep- 
tra V.  ^ 
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arate  assessment  and  collection  of  said  school 
tax,  and  the  several  treasurers  of  the  Com- 
monwealth should  have  the  tax  bills  in  their 
counties  and  corporations  so  made  out  as  to 
specify  the  amount  of  the  tax  due  from  eadi 
taxpayer  to  the  public  free  school  fund,  in- 
cluding the  capitation  taxes  of  whatever 
kind  or  nature,  and  should  keep  said  capi- 
tation tax  and  school  tax  separate  and  dis- 
tinct from  all  other  taxes  or  revenues  so 
collected  by  him,  and  forward  the  same, 
thus  separate  and  distinct,  to  the  auditor  of 
public  accounts,  which  should  be  kept  sepa- 
rate and  distinct  by  him  from  all  other  taxes 
01^  revenues  until  paid  to  the  public  free 
schools.  Since  the  passage  of  this  Act,  and 
in  pursuance  thereof,  the  taxes  and  other 
revenues  raised  for  the  purpose  ot  nuiintain- 
ing  public  schools,  and  belonging  under  the 
Constitution  to  the  literary  fund,  have  been 
kept  separate  and  distinct  from  the  other 
taxes  raised  for  the  general  support  of  the 
state  government.  This  waa  the  practice  , 
when  the  case  of  Vathon  v.  QreeTihoui  arose, 
and  in  our  Judgment  the  law  requiring  the 
school  tax  to  be  paid  in  lawful  money  of  [7191 
the  United  States  was  a  valid  law,  notwith- 
standing the  provisions  of  the  Act  of  1871 ; 
and  that  it  was  sustained  by  the  sections  of 
the  Constitution  referred  to,  which  antedate 
the  Law  of  1871,  and  override  any  provisions 
therein  which  are  repugnant  thereto. 
In  Paap  v.  Drew,  61  U.  S.  10  How.  218 
18 :  894],  a  decision  was  made  by  this  court 
n  a  case  not  very  different  in  principle  from 
the  one  now  under  consideration.  It  had 
been  decided  in  Woodruff  v.  TrapruUl,  61 
U.  S.  10  How.  190  [18:  m],  at  about  the 
same  time,  that  the  law  of  Arkansas  which 
chartered  the  Bank  of  the  State  of  Arkansas 
(the  whole  capital  of  which  belonged  to  the 
State),  and  provided  that  the  bills  and  notes 
of  said  institution  should  be  received  in  all 
payments  of  debts  due  to  the  State,  was 
valid  and  irrepealable,  and  that,  although 
this  provision  was  subsequently  in  terms  re- 
pealed, the  notes  of  the  bank  which  were  in 
circulation  at  the  time  of  the  repeal  were 
not  affected  by  it ;  and  that  the  undertaking 
of  the  State  to  receive  the  notes  of  the  bank 
constituted  a  contract  beween  the  State  and 
the  holders  of  these  notes  which  the  State 
was  not  at  liberty  to  break  or  impnir.  al- 
though notes  issued  by  the  bank  after  the  re- 
peal were  not  within  the  contract  and  might 
be  refused.  After  this  decision  the  case  of 
Baup  T.  Drew  came  up,  in  which  it  waa 
held  that  although  the  notes  of  the  bank 
were  receivable  in  payment  of  all  debts  due 
to  the  State  in  its  own  right,  and  could  not 
be  refused,  yet  where  the  State  sold  lands 
which  were  neld  by  it  in  trust  for  the  bene- 
fit of  a  seminary,  and  the  terms  of  the  sale 
were  that  the  debtor  should  pay  in  specie  or 
its  equivalent,  such  debtor  was  not  at  lib- 
erty to  tender  the  notes  of  the  bank  in  pay- 
ment. The  cmestion  arose  in  this  way: 
Congress  in  1827  had  passed  an  Act  *  Con- 
cerning a  Seminary  of  Learning  in  the  Ter* 
ritory  of  Arkansas,*  by  which  two  entire 
townships  of  land  were  directed  to  be  set 
aside  and  reserved  from  snle,  out  of  the 
public  lands  within  the  said  Territoiy,  for 
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the  use  and  support  of  a  university  within 
the  said  Territory.  In  1886  Con<^ress  passed 
another  Act  entitled,  ''An  Act  Suplementarj 
to  the  Act  Entitled  '  An  Act  for  the  Admission 
of  the  State  of  Arkansas  into  the  Union,  and 
to  Provide  for  the  Due  Execution  of  the 
\VfZO]  Laws  of  the  United  States  within  the  Same, 
and  for  Other  Purposes, '"  by  which  last  Act 
the  lands  so  reserved  for  the  use  and  support 
of  a  imiversity  were  vested  in  the  State  of 
Arkansas.  On  the  28th  of  December,  1840, 
the  Legislature  of  Arkansas  passed  an  Act 
entitled  **  An  Act  to  Authorize  the  Qovemor 
to  Dispose  of  the  Semlna^  Lands ;"  and  in 
1842  tne  then  governor  of  the  State  sold  to 
John  W.  Paup  the  right  to  enter  and  locate 
640  acres  of  said  land  and  received  from  him 
therefor  bonds  payable  at  different  dates  in 
specie  or  its  equivalent.  In  1847  the  gov- 
emor  of  the  State  brought  a  suit  upon  these 
bonds,  and  the  defendants  brought  into  court 
the  sum  of  $6,050  in  notes  of  the  Bank  of 
the  State  of  Arkansas,  and  pleaded  a  tender 
of  the  same  in  discharge  of  the  debt.  The 
plaintiff  demurred  on  the  ground  that  the 
proceeds  of  the  bonds  were  part  of  a  trust 
fund  conmiitted  to  the  State  by  Congress  for 
special  purposes,  over  which  the  State  had 
no  power  except  to  collect  and  disburse  the 
same  in  pursuance  of  the  objects  of  the 
grant,  and  the  State  had  no  power  to  apply 
said  funds  to  the  payment  of  ordinary  lia- 
bilities, and  was  not  bound  to  accept  in 
payment  of  such  bonds  any  depreciated  bills, 
bank  paper  or  issues,  even  though  she  miffht 
be  ultimately  liable  to  redeem  them.  This 
demurrer  was  sustained  and  Judgment  given 
that  the  fimd  was  a  trust  fund  neld  by  the 
State  of  Arkansas  for  the  purposes  to  which 
it  was  devoted,  and  therefore  the  State  could 
not  properly  contract  to  redsive  other  than 
lawful  money  for  proper^  disposed  of  be- 
longing to  said  fuxML 
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We  think  that   the  principle  of  this   

sustains  Uie  decision  of  the  Court  of  Appeals 
of  Virginia  in  the  case  now  under  consider- 
ation, and  the  Judgment  €f  tkat  court  u  of- 
firmed. 

It  may  be  argued  that  the  principle  in- 
volved in  the  last  case  is  equally  applicable 
to  all  taxes  raised  for  the  support  of  the  state 
TOvemment,  inasmuch  as  the  funds  necessary 
for  that  purpose,  as  well  as  those  raised  for 
the  purpose  or  maintaining  public  free 
schools,  are  required  to  be  paid  in  cash. 
But  there  is  this  difference,  that  the  tax  for 
school  purposes  is  set  apart  for  that  specific 
use,  under  the  express  requirement  of  the 
Constitution,  whilst  the  general  tax  for 
carrying  on  the  government  is,  or  should  be, 
adequate  to  meet  not  only  the  actual  ex- 
penses of  the  government  itself,  but  also  the 
outstanding  debts  and  obligations  that  may 
be  due  and  payable  during  the  fiscal  year, 
of  which  the  coupons  are  themselves  a  part. 
If  the  tender  of  tax-receiving  coupons  to  any 
considerable  amount  is  apprehended,  the  rate 
of  taxation  should  be  raised  so  as  to  produce 
a  sufficient  surplus  over  and  above  such  cou- 
pons to  meet  the  expenses  of  the  government. 
If  the  influx  of  coupons  should  be  so  uncer- 
tain that  no  safe  calculation  could  be  made 
on  the  subject,  an  arrangement  could  prob- 
ably be  made  with  the  coupon  holders,  for 
limiting  the  proportion  of  tax  which  would 
be  received  in  coupons.  It  is  certainly  to  br 
wished  that  some  arrangement  may  be 
adopted  which  will  be  satisfactory  to  all  the 
parties  concerned,  and  relieve  the  courts  ar 
well  as  the  Commonwealth  of  Virginia, 
whose  name  and  history  recall  so  many  in- 
teresting associations,  from  all  further  ex- 
hibitions of  a  oontroveny  that  has  become  a. 
TexatioQ  and  a  legrek 

tUJUfU 


[' 


OXXXV  UNITED  STATES. 


116  U.  a  l-M,  M  L.  55.  IN  RE  NEAGI/B. 

OooitB.— Federal  court  wlU  habeas  corpus  State  prtaooer  heM 
ee«tra  to  Federal  law  or  for  acts  thereunder,  pp.  41,  70. 

ApproTed  Id  Virginia  y.  Paul,  148  U.  8.  114.  37  U  880,  18  A.  Ot 
B89i  order  discharging  prisoner  la  not  reriewable  by  masdamaa; 
Ohio  T.  Thomas,  173  U.  8.  284,  19  8.  Ct  456,  afflrmluf  82  Fed.  Sll« 
discharging  governor  of  soldiers*  home,  not  comptying  with  State 
food  regulations;  In  re  Belne,  42  Fed.  546.  applied  to  arrest 
of  agent  selling  Imported  liquors;  State  y.  Kirkpatrlck,  42  Fed. 
694«  applied  where  revenue  officer  commits  a  homicide  tn  pursuance 
of  his  duty.;  United  States  y.  Lancaster,  44  Fed.  886»  conspiracy  to 
prevent  prosecution  of  contempt  of  Federal  court  Is  a  crime  under 
I  0608,  R.  8.;  In  re  Lee,  46  Fed.  ai«  discharging  United  States  deputy 
marihal  for  carrying  concealed  weapons;  United  States  v.  Pullhart 
47  Fed.  806,  releasing  marshal  arrested  for  using  force  in  ezecutliig 
Federal  process;  Ex  parte  Conway,  48  Fed.  77,  78,  releasing  person 
arrested  for  obstructing  highway  who  is  erecting  tdegraph  line 
ider  Federal  statute;  Wood  v.  Drake.  70  Fed.  888,  Federal  court 
has  Jurisdiction,  irrespective  of  dtlsenship,  tn  suit  against  oiiarshal 
for  falae  Imprisonment;  Campbell  v.  Waite,  88  Fed.  106,  0I>  U.  S. 
App.  742,  alBrming  81  Fed.  864,  865,  discharging  penaloa  examiner 
from  arrest  made  for  making  threata  in  investigating  fraudulent 
daima;  In  re  Weeks,  82  Fed.  781,  discharging  internal  revenue 
officer  refusing  to  give  official  Information  in  evidence;  Eigbmy  v. 
Poucher,  83  Fed.  856,  action  against  United  Statea  district  attorney 
for  malicious  prosecution  In  Federal  court  is  there  tried. 

Distinguished  in  In  re  Burrus,  136  U.  8.  590,  608,  34  L.  60S,  608, 
10  S.  Ct  801,  852,  United  States  District  Court  cannot  restore  in- 
fant to  custody  of  Its  father;  Bx  parte  Ulridw  48  Fed.  004,  prisoner 
not  discharged  from  State  court  having  Jurisdlctioa  ever  person 
and  cause;  Hathcote  v.  State,  55  Ark.  188,  17  8.  W.  721,  mail  car- 
rier may  be  convicted  of  carrying  concealed  weapeaa;  Stats  v. 
First  Nat  Bank,  S  S.  Dak.  678.  51  N.  W.  588,  national  bank  suiy 
be  indicted  for  violstion  of  State  usury  lawa:  Kelly  v.  Stats,  68 
FM.  66ft.  citing  dissenting  opinion  ss  being  to  same  effisct  as 
above  syllabus,  and  releasing  deputy  msrehal  arrested  fior  ceos- 
■dssloo  of  homicide. 

Wsbsss  oorpua.—  On  appeal  from  order,  granting  discbarfe,  betii 
law  and  facta  are  examinable,  p.  42. 
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Approred  tn  In  re  Morrlssey,  137  IT.  S.  158,  S4  L.  045,  11  S.  Ct 
57,  questions  on  habeas  corpus  cannot  be  reviewed  hf  writ  of  er- 
ror; Virginia  ▼.  Paul,  148  V.  S.  124,  87  L.  892,  13  8.  Gt  542,  order 
grantlnf  release  Is  not  reylewable  by  mandamus;  Johnson  ▼.  Sayre, 
158  U.  a  116,  89  L.  917.  15  &  Ot  776,  roTlewlng  fticts;  King  y. 
BTLean  Asylum,  64  Fed.  828,  21  U.  8.  App.  407,  Circuit  Court  of 
Appeals  may  consider  jurisdictional  questions  on  appeal  In  habeas 
eorpus;  King  t.  M'Lean  Asylum,  64  Fed.  850,  21  U.  S.  App.  481, 
26  L.  R.  A.  794,  proceedings  on  habeas  corpus  are  taken  to  Circuit 
Court  of  Appeals  by  appeal;  Carico  y.  WUmore,  51  Fed.  202,  hold- 
ing allowance  of  habeas  corpus  Is  appealable. 

Appeal  brings  up  law  and  fact;  error  only  brings  law,  p.  42. 

Approved  In  Dower  y.  Richards,  151  U.  8.  663,  38  L.  807,  14  S.  Ct 
454,  on  writ  of  error  to  State  court,  questions  of  fact  not  re> 
ozamined;  Capital  Traction  Co.  v.  Hof,  174  U.  8.  87,  19  8.  Ct  594, 
applied  to  appeals  ftom  justices*  courts  of  District  of  Columbia; 
Horse  8pring8  Gattie  Co.  y.  Schofleld,  9  N.  Mez.  142,  49  Pac.  955, 
dxislderlng  testimony  taken  by  examiner  on  appeaL 

Judge  discharging  his  duties  on  circuit  la  *ntitied  to  all  pro- 
tsction  the  law  can  glye,  p.  58. 

Approyed  In  In  re  Lyman,  65  Fed.  48,  ousting  of  court  from  Ita 
rooms  is  enjoined  on  petition  of  clerk. 

Habeas  oorpua  allowed  by  Federal  courts  for  acts  pursuant  to 
Federal  **  law,"  Is  not  confined  to  express  statute,  p.  60. 

Approyed  In  In  re  Hlrsch,  74  Fed.  932,  arguendo. 

TTnitad  State*  mamhals  are  ministerial  «)xecutiye  officers  ap- 
pointed by  president  and  senate,  remoyable  at  pleasure,  p.  68. 

Approyed,  arguendo^  la  United  States  y.  MuUin,  71  Fed.  688. 

Judges.— President  acting  by  department  of  justice,  may  pro- 
tect Federal  Judge  against  threatened  assault  p.  67. 

Approyed  in  Logan  y.  United  States,  144  U.  8.  294,  86  L.  440, 
12  8.  Ct  626,  citizen  In  custody  of  United  States  marshal  has  a 
right  to  protection  against  lawless  ylolence. 

United  States.— There  is  a  peace  of  the  United  States;  it  is 
ylolated  by  assault  on  Federal  judge,  p.  69. 

Approyed  In  Logan  y.  United  States,  144  U.  8.  295,  86  L.  440,  12 
8.  Ct  627,  citizen  in  custody  of  United  States  marshal  has  a  right 
to  protection  against  lawless  ylolence;  In  re  Quarles,  158  U.  8.  535, 
89  L.  1061,  15  S.  Ct  960,  threats  to  deter  citisen  from  informing 
Utalted  States  marshal  of  breach  of  revenue  laws  is  punishable;  In 
re  Debs,  158  U.  8.  579,  89  L.  1101,  15  &  Ct  904,  collecting  cases, 
Federal  goyemment  may  repress  forcible  interference  with  inter- 
stats  commerce  within  States;  United  States  y.  Patrick,  54  Fed. 
847,  conspiracy  to  injure  revenue  officer  in  discharge  of  duty  is 
ladlcUble  under  |  5509.  R.  S.;  United  States  v.  Mullen.  71  Fed. 
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686,  goTenmieiit  miuit  protect  Indians  from  Intm^ons  on  their 
reservation;  United  States  r.  Blonmoj  liye^tock,  etc.,  06.,  6t 
Fed.  893,  arguendo. 

United  States  marshals  have  powers  of  State  sherifTs  and  maj 
kill  assailant  of  another  to  prevent  bodily  Injury,  p.  69. 

Ooiorts.—  Federal  marshal,  killing  assailant  of  Federal  Judge  un- 
der his  iMTOtectlon,  will  be  released  from  State  custody,  p.  76. 

Approved  In  K«lly  v.  State,  68  Fed.  654,  releasing  deputy  marshal 
arrested  tor  killing  a  party.  In  attempting  arrest;  In  re  Lewis,  83 
Fed.  160,  Federal  court  may  Inquire  into  criminal  Intent  of  thoea 
h^d  by  State  tribunal  for  acts  done  under  Federal  statute. 

Distinguished  in  Whltten  v.  Tomlinson,  leo  U.  S.  241,  40  L.  412, 
16  S.  Gt  801,  fugitive,  extradited  to  another  State,  is  not  released 
by  Federal  courts  for  insufficient  indictment;  Baker  v.  Grice,  160 
U.  &  291,  42  L.  750,  18  S.  St  826,  Olrcuit  Courts  should  not  dis- 
charge  State  prisoners  except  in  cases  of  peculiar  urgency;  In  re 
Huse,  70  Fed.  806»  48  U.  S.  App.  824,  refusing  to  discharge  Insane 
persons  who  are  confined  without  following  regular  proceedings;  In 
re  Anderson,  94  Fed.  493,  refusing  to  discharge  marshal  on  showing 
of  acts  not  warranted  by  process;  State  v.  Waite,  101  Iowa,  380, 
70  N.  W.  597,  government  officer  Is  punishable  by  State  for  felony 
not  within  scope  of  his  employment,  though  connected  therewith. 

185  U.  S.  100-160.  84  L.  128,  LEISY  v.  HARDIN. 

Commerce  power  of  Congress  extends  within  State,  and  until 
articles  mingled  with  general  mass  of  property,  p.  108. 

ApiMTOved  In  Brennan  v.  Titusville,  153  U.  S.  300,  38  L.  722,  14 
8.  Ct  832,  disallowing  tax  on  agents  of  foreign  manufacturers  for 
soUdtlng  orders;  Cuban  Steamship  Co.  v.  Fltzpatrick,  66  Fed.  66i 
statute  prohibiting  foreign  crews  from  loading  vessel  Is  invalid; 
EhL  parte  Jervey,  66  Fed.  960,  South  Can^ina  **  dispensary  act,"  se 
far  as  it  prohibits  the  bringing  of  liquor  into  port,  is  void;  United 
States  V.  Coal  Dealers^  Assn.,  85  Fed.  265,  holding  coal  trust  «d 
Illegal  combination  under  act  of  1890;  South  Bend  v.  Martin,  142 
Ind.  42,  41  N.  B.  318,  29  L.  R.  A.  535,  allowing  license  on  peddler 
selling  goods  imported  before  his  employment  begins;  City  of  Hunt* 
ington  V.  Mahan,  142  Ind.  697,  51  Am.  St  Rep.  202,  42  N.  B.  463, 
disallowing  license  on  salaried  distributing  agents  of  foreign  firm; 
State  V.  Wheelock,  96  Iowa,  583,  585,  58  Am.  St  Rep.  444,  445,  64 
N.  W.  621,  622,  30  L.  R.  A.  437,  440,  and  n.,  allowing  licenses  on  aU 
itinerant  drug  vendors,  without  discrimination. 

Constitutional  law.—  State  may  protect  person  and  property,  un- 
less  subject-matter  exclusively  given  to  Congress,  p.  108. 

Approved  In  United  States  v.  Knight  Co.,  156  U.  8.  12,  39  L.  329» 
15  S.  Ct  275,  holding  sugar  trust  cannot  be  suppressed  under  act 
of  1890;  SUte  v.  Saunders,  66  N.  H.  89,  25  Atl.  596,  18  L.  R.  A.  657, 
In  suit  for  InjunctlOB  tb  abate  liquor  nuisance,  defendant  la  not 
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sBtlttod  to  Jniy;  GindimAtl  t.  Steinkamp,  54  Ohio  8L  290,  U  JX.  M. 
491,  State  may  require  flre-escapea  on  certain  bolldlnga  te  be  en- 
forced In  equity;  Anstln  ▼.  State.  101  Tenn.  569,  70  Am.  8t  Rep. 
700,  48  &  W.  807,  allowing  prohibition  of  sale  of  cigarettes.  Bee 
note  in  27  Am.  St  Rep.  564. 

Commerce,  local  in  nature,  is  for  States;  but,  in  general  mattms, 
absence  of  congressional  action  prohibits  State  action,  p.  108. 

Approved  in  In  re  Sanders,  52  Fed.  804,  808,  18  L.  B.  A.  551, 
553,  disallowing  requirement  that  date  of  growth  of  seeds  b« 
marked  on  Imported  packages;  The  City  of  Norwalk,  55  Fed.  106| 
collecting  cases,  allowing  8tate  sUtute  giving  damages  for  death 
from  negligent  collision  on  navigable  waters;  In  re  Aiinor,  08  Fed. 
235,  disallowing  license  tax  on  sale  of  cigarettes  in  original  pack- 
ages; Sawrie  v.  Tennessee,  82  Fed.  618,  entire  prohibition  ot  sale 
of  cigarettes  from  other  States  Is  invalid;  State  v.  Harrub,  85  Ala. 
184,  86  Am.  St  Rep.  109,  10  So.  753,  15  L.  R.  A.  764,  regulating 
shipment  of  oysters  taken  from  waters  of  State  is  valid;  Jamieson 
V.  Indiana  Nat  Gas,  etc.,  Co.,  128  Ind.  578,  576,  577,  28  N.  B.  82, 
88,  12  L.  E.  A.  658,  659,  State  may  regulate  pressure  of  natural 
gas  in  transportation;  Gatton  v.  Chicago,  etc.,  Ry.,  95  Iowa,  130, 
63  N.  W.  595,  28  L.  R.  A.  562,  State  cannot  authorize  recovery  of 
overcharges  for  freight  on  interstate  shipment  for  unjust  discrimi- 
nation; Commonwealth  v.  Huntley,  156  Mass.  248,  80  N.  B.  1130, 
15  L.  R.  A.  848,  State  may  prohibit  sale  of  Imitation  butter  from 
another  State;  Grimes  v.  Bddy,  126  Mo.  188,  47  Am.  St  Rep.  666, 
28  S.  W.  762,  26  L.  R.  A.  645,  and  n.,  statute  forbidding  transporta- 
tion of  cattle  with  fever  through  State  is  void;  BuUard  v.  Northern 
Pec.  R.  R.,  10  Mont.  180,  25  Pac.  122,  11  L.  R.  A.  250,  and  n.,  col- 
lecting cases.  Congress  may  regulate  rates  on  interstate  commerce; 
Arnold  V.  Venders,  56  Ohio  St  421,  60  Am.  St  Rep.  755,  47  N.  E.  51. 
act  regulating  sale  of  goods  made  by.  convicts  in  other  States  is 
Invalid;  State  v.  Scott  98  Tenn.  259.  260,  89  S.  W.  2,  86  L.  R.  A.  462, 
privilege  tax  on  photographers  of  other  States  is  tnvalid;  Railroad 
T.  Harriet  99  Tenn.  710,  48  8.  W.  121,  eoUectlng  cases,  privilege 
tax  for  transportation  within  a  State  is  valid;  Austin  v.  State,  101 
T»nn.  568,  70  Am.  St  Rep.  706,  48  S.  W.  307,  allowing  prohibiti<Ki  of 
sale  of  cigarettes;  Norfolk,  etc.,  R.  R.  v.  Commonwealth,  88  Va. 
99,  101,  29  Am.  St  Rep.  708,  710,  13  8.  E.  841,  18  L.  R.  A.  109, 
and  n^  State  may  not  prohibit  interstate  trains  running  Sundays; 
Western  Union  Tel.  Co.  v.  l^ier,  90  Va.  299,  44  Am.  St  Rep.  912, 
18  S.  E.  281,  State  may  Impose  penalties  for  failure  to  deliver 
telegrai^  messages  promptly;  State  v.  Uchtenstein,  44  W.  Va.  101, 
28  8.  B.  758,  solicitors  for  non-resident  liquor  houses  cannot  be  re- 
quired to  pay  license;  Stacy  v.  La  Belle,  99  Wis.  523,  67  Am.  fit 
Rep.  881,  75  N.  W.  61,  41  L.  R.  A.  421,  in  sbsence  of  Federal  statute 
State  court  has  jurisdiction  on  contract  between  whites  and  In- 
dians; dissenting  opinion  in  O^NeU  v.  Vermont  144  U.  &  351,  356^ 
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86  L.  4M2,  404, 12  S.  Gt.  704,  706,  majority  disxniaaing  caat,  beeai 
Federal  question  was  not  raised  in  State  conrt 

Commerce.—  Where  congressional  action  absent,  wbetber  Btate 
tlon  la  regulation  is  for  courts,  p.  119. 

See  note  In  27  Am.  St.  Rep.  548. 

Oomnieree.— State  may  not  prohibit  Imported  intoxicants  while 
sold  In  original  packages;  and  until  commingled  with  mass  of 
property,  p.  124. 

Approved  and  applied  in  the  following  Federal  cases:  Lyng  t. 
Michigan,  185  U.  S.  166,  84  L.  153,  10  S.  Ct  727,  similar  case;  Mc- 
OaU  y.  Oalifomia,  136  U.  S.  110,  34  L.  893,  10  S.  Ot  883,  disallowing 
license  tax  on  agent  of  interstate  railroad;  Grutcher  v.  Kentucky, 
141  U.  S.  60,  85  L.  653,  11  S.  Ct  854,  disallowing  regulation  of 
agent  of  foreign  express  company;  O'Neil  y.  Vermont,  144  U.  S. 
885,  86  L.  457,  12  S.  Ct  698  (see  dissenting  opinion  hi  144  U.  S. 
355,  870,  86  L.  464,  469,  12  S.  Ct  705,  711),  dismissing  case  where 
Federal  question  was  not  raised  in  State  court;  Scott  y.  Donald, 
165  U.  S.  95,  98.  99.  41  L.  643.  644,  645,  17  S.  Ot  270.  271,  272 
(see  dissenting  opinion  hi  S.  C,  165  17.  S.  102.  41  L.  646,  17  S.  Ct 
278),  holding  South  Carolina  liquor  law  of  1895  an  obstruction  to 
interstate  commerce;  Rhodes  y.  Iowa,  170  U.  S.  416.  423.  424,  42 
L.  1093,  1095,  18  S.  Ct.  665,  668  (see  dissenting  opinion  in  S.  C,  170 
U.  S.  429.  430,  42  L.  1097.  18  S.  Ct  670.  671),  disallowing  penalties 
on  carriers  for  Interstate  shipment  of  liquor;  Schollenberger  y. 
Pennsylyania.  171  U.  S.  12.  22.  23.  18  S.  Ct  761.  765.  oleomargarine 
cannot  be  excluded,  but  Importation  may  be  regulated  to  insure 
purity.;  United  States  y.  Fiscus,  42  Fed.  396.  897,  and  In  re  Jordan, 
40  Fed.  289.  242.  248.  both  recognizing  rule  but  refusing  discharge 
by  habeas  corpus  to  one  selling  imported  liquor;  In  re  Beine,  42 
Fed.  546,  releasing  agent  imprisoned  for  selling  imported  liquor; 
American  Fert.  Co.  y.  Board  of  Agriculture.  48  Fed.  612,  11  L. 
R.  A.  181,  and  n.,  disallowing  license  tax  on  manufacturer  or  im- 
porter of  fertilizer;  In  re  <3ooch.  44  Fed.  277.  10  L.  R.  A.  831. 
dischargring  prisoner  selling  imported  oleomargarine  in  disregard 
of  State  statute;  Spellman  y.  New  Orleans.  45  Fed.  4,  holding 
prohibition  of  sale  of  perishable  freight  at  yards  invalid;  In  re 
Nichols,  48  Fed.  166.  disallowing  license  fee  on  solicitors  of  foreign 
house;  In  re  Ware,  53  Fed.  784.  disallowing  regulation  of  labels 
on  imported  baking  powder  not  injurious;  In  re  Langford,  57  Fed. 
572.  holding  South  Carolina  dispensary  act  of  1892  invalid;  In  re 
Worthen,  58  Fed.  468.  disallowing  prohibition  of  sale  of  imitation 
butter  in  original  packages;  Ex  parte  Edgerton,  59  Fed.  117,  State 
cannot  forbid  Importation  of  liquor  even  under  Wilson  act  of  1890; 
State  y.  Lagarde.  60  Fed.  191,  statute  requiring  filed  statement  of 
ingrredlents  of  fertilizers  Is  void  as  to  those  brought  from  other 
States;  Anderson  v.  Louisville,  etc..  R.  R..  62  Fed.  51.  State  regu- 
tation  requiring  separation  of  dlfTerent  races  on  trains,  void  as  to 
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Interstate  commerce;  Cuban  Steamship  Co.  r.  Fltzpatrlck,  66  Fed. 
67.  disallowing  State  prohibition  of  foreign  sailors  loading  vessel: 
Bx  parte  Jerrey,  66  Fed.  958,  961,  South  Carolina  '*  dispensary. law** 
so  far  as  it  prohibits  vessel  bringing  liquor  Into  port  Is  void; 
Jervey  v.  The  Carolina,  66  Fed.  1018,  South  Carolina  ''dispensary 
act,"  forbidding  transportation  of  liquor  at  night.  Is  void  as  t# 
Interstate  trade;  Bx  parte  Loeb,  72  Fed.  659,  prohibition  of  nego- 
tiation of  sales  ot  goods  from  another  State  Is  void;  Vandercook  Cow 
V.  Vance,  80  Fed.  789,  790,  793,  South  Carolina  act  of  1896  and 
1897,  regulating  liquor.  Is  void  as  to  prohibition  on  original  pack- 
ages; United  States  t.  Hopkins,  82  Fed.  537,  539,  541,  collecting 
cases,  holding  live-stock  association  herein  an  illegal  combination 
under  act  of  1890;  Sawrie  y.  State,  82  Fed.  620,  621,  622,  623,  apply- 
ing rule  to  cigarettes. 

Approved  also  in  following  State  cases:  McGregor  v.  Cone,  104 
Iowa,  469,  470,  65  Am.  St  Rep.  525.  526,  73  N.  W.  1043,  89  L.  R.  A« 
486.  both  applying  rule  to  cigarettes;  Keith  v.  State,  91  Ala.  6,  8,  8 
So.  354,  355,  applying  rule  and  discussing  what  are  original  pack- 
ages; Tinker  v.  State,  96  Ala.  118,  11  So.  384,  and  State  v.  Coonan, 
82  Iowa,  401,  48  N.  W.  922,  both  applying  rule  and  holding  bottles 
original  packages;  State  v.  Deschamp,  53  Ark.  493,  14  S.  W.  658, 
State  prohibiting  sale  of  wine  grown  outside  the  State  Is  Invalid; 
McLaughlin  v.  South  Bend,  126  Ind.  473,  26  N.  B.  186,  10  L.  R.  A. 
858,  agent  selling  goods  from  another  State  cannot  be  required  to 
pay  license;  United  States  v.  Cohn,  —  Ind.  Ter.  — ,  52  S.  W.  43,  44, 
Congress  may  prohibit  sale  of  malt  liquor  in  Indian  TerritcM^: 
State  V.  Corrick,  82  Iowa,  452,  48  N.  W.  808,  applied  to  liquor  before 
delivery  to  consignee;  Miller  Brewing  Co.  v.  De  France,  90  Iowa. 
400,  57  N.  W.  961,  Instructing  jury  to  this  effect  is  suit  for  liquor 
sold;  Wind  v.  Her,  93  Iowa,  323,  324,  325,  61  N.  W.  1003,  1004,  27 
L.  R.  A.  221,  222,  disallowing  purchaser  of  Imported  liquor  to  re- 
cover back  money  paid  therefor;  Green  v.  Schoenhofen  Brewing 
Co.,  103  Iowa,  257,  72  N.  W.  657,  compelling  contribution  on  replevin 
bond  to  release  imported  liquor;  State  v.  Winters,  44  Kan.  727,  728, 
729,  25  Pac.  237,  238,  10  L.  R.  A.  618,  619  (also  citing  dissenting 
opinion),  applying  rule  to  sale  In  original  packages  irrespective  of 
size;  State  v.  Intoxicating  Uquors,  88  Me.  161,  21  Atl.  841,  dis- 
allowing  seizure  of  liquor  in  hands  of  carrier;  Bennett  v.  American 
Express  Co.,  83  Me.  242,  23  Am.  St  Rep.  779,  22  Aa  161,  18  L.  R. 
A.  37.  and  n.,  allowing  recovery  against  Interstate  carrier  from 
whom  deer  have  been  tsken  by  officer;  Commonwealth  v.  Gagne» 
153  Mass.  210,  26  N.  E.  450,  such  ruling  does  not  render  statute 
Invalid  as  to  domestic  liquor;  Carstalrs  v.  (VDonnell,  154  Mass. 
358,  28  N.  E.  272,  allowing  recovery  for  imported  liquors  sold; 
Haley  v.  Stste,  42  Neb.  559.  47  Am.  St.  Rep.  720.  00  N.  W.  963, 
holding  wooden  box  cootaining  bottles  is  the  original  package. 
Durkee  v.  Moses,  67  N.  H.  117,  23  Atl.  794.  statute  prohibiting 
solicitation  of  orders  foi  Uquors  to  be  sent  from  another  State  to 
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TDid;  BUcnwels  t.  BtOaing.  62  N.  J.  L.  510,  SO  AtL  68,  applyliNE 

ml*  to  manlciiMd  ordinance;  McOoDonsh  t.  Brown,  41  &  O.  2M 
19  &  B.  4e0,  28  L.  R.  A.  418,  holding  South  OtrolinA  dlapenaaiy 
Ad  liiTaUd;  MlUor  t.  Qoodman,  91  Tex.  48,  44,  40  8.  W.  719.  ool- 
lectlnf  cases,  corporation  aelllnff  goods  In  State  hj  agent,  need  net 
file  articles  of  Incorporation  there;  Shaw  Piano  Go.  ▼.  Ford,  —  Tte. 
OtT.  App.  ~,  41  8.  W.  196,  foreign  corporation  srtling  throogli 
agent  may  recoTer,  though  without  permit  to  transact  hnslnsss; 
State  T.  KlhUng,  63  Vt  641,  642,  648^  22  AtL  615,  law  may  be 
raUd  as  to  domestic  liquors;  Teartean  t.  Bacon,  65  Vt  529,  27  Atl. 
202,  protection  extends  to  Importer  o  well  o  to  noD>resldent 
shipper;  Norfolk,  etc.,  R.  R.  ▼.  Commonwealth,  88  Va.  101,  102,  29 
Am.  8t  Rep.  710.  711,  18  8.  B.  842,  13  L.  R.  A.  UO,  and  n.,  SUte 
may  not  prohibit  Interstate  trains  running  Snndsys;  State  t.  Gestae, 
48  W.  Va.  500,  64  Am.  St  Rep.  875,  27  S.  E.  226.  small  boxes  of 
cigarettes  are  original  packages;  State  t.  Uchtensteln,  44  W.  Va. 
100.  28  S.  B.  753,  solicitors  for  non-resident  liquor  houses  cannot 
be  required  to  pay  license;  dissenting  opinion  In  Vance  t.  Vander- 
cook  Co.,  170  U.  S.  458»  42  U  1107,  18  S.  Ct.  681.  majority  holding 
South  Carolina  liquor  law  of  1897,  roid  as  to  Its  regulations  of 
Interstate  commerce.  Cited,  arguendo.  In  Kohn  t.  Melcher  43  Fed. 
HIZ  645.  Wagner  t.  Meakin.  92  F>sd.  fiS,  68  17.  P  App.  49C  lie 
(;iasson  T.  Johnson,  86  Iowa,  480,  58  N.  W.  268.  England  t.  John- 
son, 86  Iowa,  761,  53  N.  W.  268,  and  SUte  t.  CoUlns,  67  N.  H.  540, 

42  AU.  51.    See  note  In  27  Am.  St  Rep.  563,  564.  568. 
Distinguished  In  Bmert  r.  Missouri,  156  U.  S.  821.  322,  89  L.  437, 

43a  15  S.  Ct  874,'  Preston  t.  Finley,  72  Fed.  858.  860.  and  State  t. 
Bmert  103  Mo.  246.  28  Am.  St  Rep.  S77.  15  8.  W.  82,  U  U  R.  A 
220.  all  allowing  non-dlscrimtnatlng  tax  on  peddlers;  Allen  ?.  Black, 

43  Fed.  229.  280,  where  It  Is  doubtful  whether  liquor  wo  sold  In 
original  packages,  habeas  corpus  Is  not  granted;  Bx  parte  Brown, 
48  Fed.  440.  441,  442,  443.  allowing  tax  on  total  amount  of  purchases 
in  or  out  of  State;  Holyoke,  etc.  Ice  Ca  t.  Ambden.  55  Fed.  59t 
21  L.  R.  A.  820,  process  may  \m  serVed  on  one  trsTeUIng  through 
State:  Cottlng  t.  Kansas  City  Stock-Yards  Co.,  82  Fed.  842.  Kansas 
statute  regulating  stock-ysrd  Is  TsUd  as  that  Is  mere  Incident  to 
commerce:  Bodleman  t.  United  States.  86  Fed.  459.  57  U.  8.  App. 
7,  Congress  may  prohibit  sale  of  Intoxicating  liquors  In  Alaska: 
Wiamej  Grocery  Co.  t.  Speed,  87  Fed.  413.  tax  on  all  capital  la- 
Tested  In  business  and  a  pririlege  tax  estimated  by  taxable  prop- 
erty, are  ralld;  Bx  parte  Maier.  103  Cat  487.  42  Am.  St  Rep.  137. 
37  Pac.  405.  State  may  prohibit  sale  of  deer  meat  whether  killed 
within  or  without  the  State;  Jamieson  t.  Indiana  Nat  Gas.  etc 
Co.,  128  Ind.  581,  28  N.  E.  »4.  12  L.  R.  A.  660  (see  dissenting  opinion 
In  8.  C  128  Ind.  500.  28  N.  E.  87.  12  L.  R.  A.  663).  SUte  msy  regu- 
late preesure  of  natural  gas  In  transporutlon  pipes;  Lemp  t.  FuUer- 
Um.  83  Iowa,  195.  19G.  48  N.  W.  1035,  13  L.  R.  A.  410.  and  n.,  ad- 
mitting rulsb  but  holding  liquor  could  not  be  taken  from  seising 
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entered  is  not  final  decree;  Guarantee  Co.  t.  Mechanics,  ete^  Trust 
OOm  173  U.  S.  586,  19  S.  Ct  552,  where  amoont  to  which  plahitur 
Is  entitled  Is  not  determined,  decree  Is  not  final;  Gilbert  t.  Wash- 
ington, etc.,  Endowment  Assn.,  173  U.  S.  701,  19  S.  Ct  877,  dis- 
missing appeal;  Richmond  t.  Atwood,  52  Fed.  21,  5  U.  a  App.  151 
17  L.  R.  A.  616,  collecting  cases,  decree  sustaining  patent  and 
awarding  Injunction  and  an  accounting  is  Interlocutory;  Blythe  t. 
Hinckley,  84  Fed.  238,  reference  for  accounting  necessary,  decree 
Is  not  final;  Gramm  v.  Fisher,  3  Wyo.  596,  29  Pac.  877,  finding  In 
replevin  that  plaintiff  Is  entitled  to  goods  and  damages  Is  not 
reviewable;  American  Const  Co.  v.  Jacksonville  Ry.,  148  U.  8.  879, 
37  U  489,  13  8.  Ct  761,  arguendo. 

ta5  U.  S.  237-239,  84  L.  110,  HARTRANFT  v.  MBYBK 

Customs  duties.— Cloth  of  sUk  cotton  and  wool  h^d  dutiabl# 
as  non-enumerated  article  by  act  of  1883,  p.  239. 

Approved  In  Mason  v.  Robertson,  139  U.  S.  627,  35  L.  294,  11  8. 
Ct  069,  act  of  1883,  bichromate  of  soda  dutiable  as  *'  all  chemlca 
compounds;  "   Liebenroth   v.   Robertson,   144   U.  S.  40,  36  L.  337, 
12  8.  Ct  608.  act  of  1883,  photographic  albums  dutiable  as  mr*^'' 
facture  of  paper,  not  of  leather;  Arnold  v.  United  States,  147  I 
8,  497,  37  L.  254,  18  S.  Ct  408,  act  of  1800,  knit  woolen  underwear 
dutiable  as  "  woolen  wearing  apparel: "  Seeberger  v.  Schlesinger 
152  U.  S.  588,  38  L.  563,  14  S.  Ct.  732,  act  of  1863,  shell  opera  glasses 
dutiable  as  manufactures  composed  in  part  of  metal;  In  re  Chase, 
48  Fed.  631,  act  of  1890,  common  goat  skin  Is  free  as  hair,  not 
dutiable  as  combing  wool;  In  re  Mills,  40  Fed.  727,  act  of  1883, 
elastic  cords  of  silk  and  rubber  dutiable  as  In  cited  case;  United 
States  V.  Welller,  65  Fed.  419,  26  U.  S.  App.  505,  act  of  1890,  lithe 
graphic  prints  dutiable  as  articles  produced  by  lithographic  process* 
Wolff  V.  United  States,  71  Fed.  292,  293,  35  U.  8.  App.  832,  act  of 
1890,  soutache  gilt  braid  Is  dutiable  as  manufacture  composed  in 
part  of  metal;  Slazenger  v.  United  States,  91  Fed.  517,  tennis  ballr 
dutiable  as  articles  of  rubber;  Robertson  v.  Bdelhoff,  91  Fed.  613. 
^  U.  8.  App.  71,  hat  trimmings  are  dutiable  as  such  and  not  as 
manufactures  of  silk. 

Distinguished  In  Bister  v.  United  States,  59  Fed.  458,  20  U.  8. 
App.  222,  affirming  54  Fed.  159,  gloria,  composed  of  silk  and 
worsted.  Is  not  dutiable  as  In  cited  case,  but  o  women's  dress 
goods  of  worsted. 

136    U.   8.   240-244,   34    L.    120,    BCKLOFF    v.     DISTRICT    OF 
COLUMBIA. 
Officers.— Power  to  remove  carries  right  to  remove  in  any  time 
or  Banner  and  without  notice,  p.  211. 

Approved  In  Townsend  v.  Kurts,  88  Md.  860,  84  AtL  1126,  applied 
te  office  for  fixed  term,  **  unless  holder  la  sooner  removed; "  Gillan 
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f.  Normal  Schools,  88  Wit.  14,  68  N.  W.  10i6.  M  L.  &.  ▲.  8881  pMror 
of  iMMrd  to  ramoTe  *"  at  pleasuro "  to  not  rerlewablo  bf  court 

IHotriot  of  Oolumbia.—  By  act  of  1876,  commtosloiMfs  nay  aoai- 
oiarUjr  remoTo  momben  of  police,  p.  244. 

ApproTod  In  District  of  Columbia  t.  Hatton.  146  U.  8.  84,  86,  88 
L.  61,  12  «.  Ct  871,  boldlnf  |  854,  B.  &  D.  O,  thereby  repealMl; 
8Ute  T.  Smith,  36  Neb.  28,  68  N.  W.  706.  16  Lu  R.  A.  796.  holding. 
Ib  absence  of  fixed  term,  remoTsl  Is  discretionary  without  nodes. 

Dlstlnaulflbed  In  Qowen  t.  Harley.  66  Fed.  877,  13  U.  8.  App. 
574,  special  act  or  charter  Is  not  sffected  by  general  legislatloii  on 
same  subject 

135  U.  S.  244-264,  34  U  124,  BBATTT  T.  B0NTOM. 

Courts.— If  State  decision  supportable  on  non-Fsdenl  groond. 
Supreme  Oourt  has  no  Jurisdiction,  p.  264. 

Approved  In  0*Neil  t.  Vermont  144  U.  a  886.  86  L.  487.  13  S. 
Ct  696.  collecting  cases,  snd  California  t.  Holladay,  108  0.  S.  417, 
40  K  206,  16  a  Ct  53,  both  dlflmissing  writ  of  error. 

186  n.  a  855-262,  34  L.  117,  UNITBD  8TATSS  T.  OHASB. 

FostH>flleo.—  Knowingly  sending  obscene  letter  with  only  address 
on  envelope  Is  not  Indictable  by  act  of  1876,  p.  200. 

Approved  In  United  States  v.  Clark,  48  Ped.  675,  mailing  of  tndo- 
cent  letter,  not  lewd  or  lascivious,  is  no  offense  under  I  3808,  B.  a: 
United  SUtes  v.  Wilson,  58  Fed.  770.  and  United  States  ▼.  Warner. 
80  Fed.  350.  both  holding  mailing  of  an  obscene  private  letter  to 
not  prohibited  by  amendment  of  1888;  In  re  Palliser.  186  U.  a  867 
34  L.  5ia  10  a  Ct  1037,  srguendo.    See  68  Am.  St  Rep.  60T.  notsu 

Dtotlnxnlshed  In  Andrews  v.  United  SUtes,  168  U.  a  424,  40  L. 
1026.  16  a  Ct  TOO.  United  SUtes  v.  Martin,  60  Fed.  919.  United 
SUtes  V.  Andrews.  58  Fed.  802,  United  SUtes  v.  Nsthan,  61  Fed. 
OSa  and  United  4SUtes  ▼.  Ling.  61  Fed.  1002,  sU  holding  a  private, 
sesled,  obscene  letter  to  unmailable  by  amendment  of  1888  to 
I  3803,  B.  a 

SUtwU  containing  particular  enactment  and  general  ens  tachid- 
Ug  It  Utter  does  not  aifect  former,  p.  260. 

Approved  In  Padflc  EoUlng-MiU  Co.  v.  Hamilton,  61  Fei.  4781 
applied  to  mechanic's  lien  tow. 

SUtnte,  If  doubtful,  is  coniitnied  with  view  to  evil  to  bs  cured, 
hot  not  If  case  to  clearly  excluded  from  language,  p.  381. 

Approved  in  United  SUteii  v.  Wilson,  58  Fed.  771,  mailing  sf 
•^nY«*d  o!ieocne  letter  not  prohibited  by  smendment  of  1888;  dto> 
eeuting  opinion  in  State  v.  Hunlcins.  90  Wis.  271.  68  N.  W.  16a 
majority  sffirming  conviction  for  frsudulent  conveysnce. 

CoorU.—  Question.  doe«  Indictuient  charge  any  offeose,  to  tos 
general  for  certldcate  of  division,  p.  282. 
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135  U.  a  203-271.  84  L.  107, 

Orimlnal  law.— Federal  sentc 
axecnted  in  State  prison,  prescr. 

ApproTod  In  In  re  Claasen,  140  ^ 

holding  crime  so  punishable  is  an  ^ 

well,  53  Kan.  35,  35  Pac  823,  27  L 
Tlolation  of  ordinance  may  be  req 
T.  Wentworth,  84  Me.  32,  24  AtL  458 
of  crime  depends  on  punishment;  1 
18  S.  W.  76  (see  dissenting  opinion  ii 
80),  punishments  for  misdemeanor  n 
house;  United  States  ▼.  Pridgeon,  IK 
750,  arguendo. 

Court  for  Indian  Territory  is  a  Fc 
Circuit,  Court,  p.  266. 

Approved  in  Brown  ▼.  United  States, 
disallowing  appeals  therefrom  to  United 
capital  cases;  Stephens  t.  Cherokee  Natl 
Ct  764,  act  of  1896,  allowing  appeals  to  T 
United  States  Court  for  Indian  Territor 

Courts  of  Indian  Territory,   unauthor 
labor,  maj  not  act  where  such  is  possibly 

ApproTod  in  In  re  Mayfleld,  141  U.  8. 
940,  member  of  Cherokees  committing  adi 
in  court  of  the  Nation;  Stokes  t.  United  Stt 
App.  280,  test  of  whether  crime  Is  Infamot 
award  an  infamous  punishment 

Orimlnal  sentence  for  six  months  and  oi 
may  not  be  to  penitentiary;  only  permlss 
than  one  year,  p.  270. 

ApproTed  in  In  re  Bonner.  151  U.  8.  255,  8^ 
discharging  Federal  prisoner  sent  to  State  pei 
of  one  year  and  a  fine;  In  re  Johnson,  46 
Christian,  82  Fed.  201,  202,  both  releasing  pr 
prisonment  where  statute  provides  for  hard 
United  States,  50  Fed.  922,  and  Woodruff  ▼ 
Fed.  768^  both  holding  criminal  judgments  not 
to  statute  are  Toid;  In  re  Bonner,  57  Fed.  184. 
tory  Court  cannot  sentence  to  State  penltentiar. 
re  Pridgeon,  57  Fed.  201,  act  of  1888,  prohibit! 
does  not  warrant  imprisonment  at  hard  labor;  i 
mates,  75  Fed.  902,  43  U.  &  App.  678,  34  L.  B.  A. 


t^^^ 


Notes  oo  U.  a  Reports.  188  0.  &  aO«-«l« 

1887;  Westinghooee  Alr-Brmke  Co.  t.  Greet  Northerm 
261.  69  U.  8.  App.  608»  eUowlBg  eerrlce  on  eecreteiy. 

tfit  etfidaTlt  es  to  non-residence  held  enffldent  p.  808. 

.  «Two  jeers'  delay  In  suit  to  set  aside  Judgment  is  Catal 

.   In  Boone  Co.  t.  BarllDgton«  etc^  R.  R^  189  U.  8.  688, 
1  8.  Ct.  680,  collecting  cases,  holding  laches  bars  suit 
decree;  Galliher  y.  Cadwell.  145  U.  8.  878,  36  L.  740. 
laches  grows  out  of  inequity  rather  than  mere  lapee 
tardson  ?.  Walton,  49  Fed.  896,  three  years'  delay  to 
uient  Is  fatal;  Lemolne  t.  Dunklin  County.  61  Fed. 
App.  227.  collecting  cases,  delay  of  twenty-two  years 
*  'on  of  trust  bars  suit;  Jones  ?.  Perkins,  76  Fed.  81, 
^    shown  defendant  was  injured  by  delay. 

^liquidating  In  France,  where  organised,  to  net  re- 
I  and  execution  thereon  In  Texas,  p.  309. 

•Oone  T.  Tuscaloosa  Mfg.  Co.,  76  Fed.  891,  general 
creditors  before  suit  serrice  to  not  set  aside. 

4,  84  L.  210.  WILLARD  t.  WOOD, 
f ,  in  New  York,  sue  mortgagor's  grantee  assuming 
or  equity,  p.  312. 

ard  T.  De  Oca,  120  Cal.  105,  52  Pac  181,  dlaal- 
r  deflclency  agalDBt  grantee  under  facts  herein. 

Aiedy  against  mortgagor's  grantee  assuming  debt 
fori,  p.  818. 

.on  U  Ins.  Co.  t.  Uanford,  143  U.  8.  190,  36  L. 

In  Illinois  grantee  assuming  payment  may  l>e 

able  V.  National  Steamship  Co..  164  U.  S.  73, 

1071  (see  dissenting  opinion  In  8.  C  154  U.  S. 

Ct  1081).  it  to  not  universal  rule  that  party 

*  made  for  his  benefit;  Eiplscop^  City  Mission 

227,  89  L.  961,  16  8.  Ct  836,  assignee  takes 

of  set-off;  WlUard  ?.  Wood.  IW  r.  8.  519.  41 

n'antee  assuming  mortgage  to  subject  to  limits 

Almple  contract;  Thomas  t.   American,   etc.. 

t.  654.  665.  12  L.  R.  A.  686^  and  n.,  summary 

statute  to  hare  judgment  on  note  declaiwl 

d  in  Federal  court;  North  AlalMima  Derelop- 

5  Fed.  20,  18  U.  8.  App.  216,  jurisdictleo  oT 

e  en  Urged  or  modified  by.  stiputotlon;  Green 

and  Green  t.  Turner.  85  Fed.  838,  59  U.  8. 

•ng  suit  In  equity  against  grantee  of  mort- 

1  trick,  94  Fed.  472,  plea  of  statute  of  UmiU- 

fori;  dissenting  opinion  In  McKay  t.  Ward, 

t,  collecting  csfies,  AMJority  holding  grantee 


\ 
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ApproTed  tai  Waco,  etc,  Ck>.  t.  Waco,  86  Tex.  08B,  26  8.  W.  045. 
81  L.  R.  A.  886,  and  iL,  coUectiiig  casee,  applying  general  role  te 
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Orimlnal  law.— Federal  sentence  for  more  than  jear  maj  be 
axecnted  in  State  prison,  prescribing  hard  labor,  p.  266w 

Approred  in  In  re  Claasen,  140  U.  S.  205,  85  L.  411,  11  8.  Ot  737, 
holding  crime  so  punishable  is  an  infamous  crime;  Topeka  ▼.  Bout- 
well,  53  Kan.  35,  35  Pac  823,  27  L.  R.  A.  600,  and  n.,  prisoners  for 
violation  of  ordinance  may  be  required  to  labor  on  street;  Butler 
T.  Wentworth,  84  Me.  32,  24  AtL  458»  17  L.  R.  A.  766,  and  n.,  infamy 
of  crime  depends  on  punishment;  Durham  ▼.  State,  88  Tenn.  735. 
18  S.  W.  76  (see  dissenting  opinion  in  8.  C,  89  Tenn.  748,  18  S.  W. 
80),  punishments  for  misdemeanor  may  be  by  hard  labor  hi  work- 
house; United  States  ▼.  Pridgeon,  153  U.  8.  61,  38  L.  636,  14  &  Gt 
750,  arguendo. 

Court  for  Indian  Territory  Is  a  Federal,  but  not  a  District  ot 
Circuit,  Court,  p.  266. 

Approred  in  Brown  ▼.  United  States,  171  U.  8.  687,  10  S.  Ct  68^ 
disallowing  appeals  therefrom  to  United  States  Supreme  Court  in 
capital  cases;  Stephens  ▼.  Cherokee  Nation,  174  U.  8.  477,  19  8. 
Ct  764,  act  of  1896,  allowing  appeals  to  District  Court,  means  the 
United  States  Court  for  Indian  Territory. 

Courts  of  Indian  Territory,  unauthorised  to  sentence  to  hard 
labor,  may  not  act  where  such  Is  possibly  the  consequence,  p.  268. 

Approved  hi  In  re  Mayfleld,  141  U.  a  li:^  35  L.  637,  11  &  Ct 
910,  member  of  Cherokees  committing  adultery  Is  punishable  only 
In  court  of  the  Nation;  Stokes  t.  United  States,  60  Fed.  598,^  U.  6. 
App.  289,  test  of  whether  crime  is  Infamous  Is  whether  court  may 
award  an  infamous  punishment. 

Orimlnal  sentence  for  six  months  and  one  year  for  two  crimes 
may  not  be  to  penitentiary;  only  permissible  if  sentence  more 
than  one  year,  p.  270. 

Approved  in  In  re  Bonner,  151  U.  8.  255,  88  L.  151,  14  a  Ct  825. 
discharging  Federal  prisoner  sent  to  State  penitentiary  on  sentence 
«f  one  year  and  a  line;  In  re  Johnson,  46  Fed.  481,  and  In  re 
Christian,  82  Fed.  201,  202,  both  releasing  prisoner  on  simple  Im- 
prisonment where  statute  provides  for  hard  labor;  Harman  t. 
United  States,  50  Fed.  922,  and  Woodruff  t.  United  States,  58 
Fed.  768^  both  holding  criminal  judgments  not  conforming  strictly 
to  statute  are  roid;  In  re  Bonner,  57  Fed.  184,  185,  Indian  Terri- 
tory Court  cannot  sentence  to  State  penitentiary  for  one  year;  In 
re  Pridgeon,  57  Fed.  201,  act  of  1888,  prohibiting  horse  stealing, 
does  not  warrant  imprisonment  at  hard  labor;  Howard  t.  United 
mates,  75  Fed.  902,  43  U.  &  App.  678,  34  L.  R.  A.  514,  and  n.,  cited 
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t»  ninstrato  Imposition  cf  cnmnlatlTe  sentences;  In  n  Harris,  68 
Tl  245,  35  Atl.  55,  sentence  to  State  prison  Is  Told  where  statute 
prescribes  house  of  correction;  dissenting  opinion  in  Bindernagle 
V.  State,  61  N.  J.  L.  269.  41  Atl.  110,  majority  holding  unlawful 
part  of  Judgment  only  is  annulled;  Hovey  t.  Blliott,  145  N.  T.  143, 
39  N.  B.  645,  39  U  R.  A.  463,  and  n.,  arguendo. 

Distinguished  in  In  re  Taylor.  7  S.  Dak.  388,  58  Am.  St.  Rep.  848, 
64  N.  W.  255,  45  L.  R.  A.  148,  and  n.,  holding  excess  sentence  does 
not  render  ralld  portion  void;  Ex  parte  Friday,  4b  Fed.  917,  918, 
9a9,  920,  921,  where  punishment  Includes  hard  labor.  It  may  be 
executed  at  State  penitentiary,  though  not  for  more  than  a  year. 

Habeas  corpus  lies  to  release  Federal  prisoner  sent  to  peniten- 
tiary In  excess  of  court's  powers,  p.  270. 

135  U.  S.  271-286,  34  L.  112,  UNITED  STATES  T.  SANBORN. 

TTnited  States  may  recoTer  excess  paid  to  special  agent,  but  with 
Interest  only  from  filing  of  suit  where  delayed,  p.  281. 

ApproTed  in  Bedfield  t.  Bartels.  139  U.  S.  702,  35  L.  313,  11  S. 
Ot  686,  allowing  interest  on  recovery  of  duties  illegally  exacted 
from  time  of  suit  only;  Nashua,  etc.,  Corp.  y.  Boston,  etc.,  Ck>rp.,  61 
Fed.  250,  252,  21  U.  S.  App.  50,  suit  remanded  for  taking  account 
interest  allowed  from  filing  bill;  Jourolmon  ▼.  Ewing,  80  Fed.  606, 
interest  not  being  stipulated  for.  Is  allowed  or  denied  according  to 
the  equities. 

Costs.— GoTemment  may  recover  costs,  Including  necessary  ex- 
penses of  witness,  though  in  its  employ,  p.  285. 

Approved  in  United  States  v.  Southern  Pac.  R.  R.,  56  Fed.  866^ 
allowing  costs  In  lower  court  in  favor  of  United  States. 

135  U.  S.  28&^03,  34  L.  155,  IRON,  ETO.,  MIN.  CO.  v.  CAMPBELL. 
Trial  by.  court  without  jury,  findings  and  conclusions  should  bs 
separate  pap^  from  pleadings  or  exceptions,  p.  289. 

Pablio  lands.— Proceedings  to  acquire  are  ex  parte,  not  requir- 
ing notice  to  possible  contestants,  p.  292. 

Public  lands.— Land  officers*  rulings  In  questions  of  fact  are 
decisive  where  no  prior  patent,  p.  292. 

Approved  in  Northern  Pac.  R.  R.  v.  Gannon,  54  Fed.  259,  7  U.  S. 
App.  507,  patent  cannot  be  impeached  for  fraud,  except  by  suit 
in  equity;  Obism  v.  Price,  54  Arii.  272,  15  S.  W.  1034,  approval  of 
list  of  selected  lands  leaves  open  question  as  to  prior  grant;  North- 
em  Pac  R,  R.  V.  Barnes,  2  N.  Dak.  373,  51  N.  W.  406,  error  of 
secretary  does  not  divest  title  acquired  by  grant  on  filing  map  of 
definite  location. 

Distinguished  in  Northern  Pac.  R.  R.  v.  M'Cormick,  72  Fed.  738, 
44  U.  S.  App.  806,  whether  land  included  in  patent  was  part  of 
publie  domain  Is  an  open  question. 
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Poblle  lands.—  In  case  eC  conillctlnf  imtents,  extrinsic  tsets  bmij 
be  jndldaDx  shown  to  determine  superiority,  p.  292. 

Approved  In  Northern  Pac.  R.  R.  ?.  Wright,  ftl  Fed.  71,  land 
eoflUBissioners  need  not  determine  on  mineral  diaracter  of  land* 
where  such  are  resenred,  before  it  can  be  Judicially  passed  upon; 
Last  Chance  Min.  Co.  t.  Tyler  Min.  Co^  61  Fed.  567,  15  U.  8.  App. 
45tf,  priority  of  location  may  be  shown  by  extrinsic  evidence  where 
patent  is  silent;  Bennett  v.  Harkrader,  168  U.  S.  447,  39  L.  1048^ 
15  8.  Ot  866,  arguendo.    See  note  hi  58  Am.  St  Rep.  280. 

Pal^Uo  lands.— Goremment  cannot  defeat  its  patent  by  a  sec- 
ond; department  can  only,  impeach  it  in  equity,  p.  293. 

Approved  in  McCormtck  Harvesting  Co.  v.  Aultman,  169  U.  8. 
^09.  42  L.  876,  18  8.  Ct  444,  aj^lied  to  patent  for  inventions; 
Miller  v.  Donahue,  96  Wis.  507,  71  N.  W.  903,  land  department  can- 
not cancel  patent  as  against  purchaser  at  tax  sale;  dissenting 
opinion  in  Iron  Silver  Co.  v.  Mike,  etc.,  Co.,  143  U.  8.  416,  36.  Li. 
208,  12  8.  Ct  550,  majority  disallowing  recovery  in  ejectment  by 
placer  patentee. 

Distinguished  in  Michigan  Land,  etc.,  Co.  v.  Rust,  168  U.  8.  59a 
42  L.  592,  18  S.  Ct  209,  after  survey  indicating  lands  as  swamp, 
land  office  may  order  a  resurvey  before  issuing  patent 

Mines.—  Known  lode  is  excepted  from  placer  claim;  question  of 
knowledge  is  not  concluded  by  lode  patent  thereafter,  p.  298. 

Approved  in  Brownfield  v.,  Bier,  15  Mont.  410,  39  Pac.  468,  to 
fall  within  rule,  existence  of  veins  must  be  clearly  ascertained; 
dissenting  opinion  in  South  End  Min.  Co.  v.  Tinney,  22  Nev.  63, 
85  Pac.  105.  majority  holding  patent  obtained  by  fraud;  Horsky  v. 
Moran,  21  Mont  349,  851,  53  Pac.  1065,  1066,  arguendo. 

IMdence.—  Land  department's  records  are  best  evidence  as 
against  register  and  receiver's  opinion,  p.  298. 

Mines.— R.  8.,  H  2325  and  2326,  for  contest  on  application  for 
patent  do  not  apply  to  one  already  having  patent  p.  294. 

Approved  in  Blackburn  v.  Portland,  etc,  Min.  Co.,  175  U.  8.  582, 
20  8.  Ct  226,  contest  may.  be  tried  in  State  court  and  Judgmeat 
Is  not  reviewable  by  United  States  Supreme  Court;  Enterprise  Min. 
Co.  V.  Rico-Aspen,  etc.,  Min.  Co.,  66  Fed.  210,  32  U.  S.  App.  76, 
section  not  applied  to  claimants  of  unknown  blind  lode,  where 
claim  of  locators  from  surface  is  parallel  to  tunnel. 

Miscellaneous.— Olted  In  Campbell  v.  Iron,  etc.,  Min.  Co.,  56  Fed. 
134,  same  case  on  subsequent  trial. 

185  tJ.  S.  304-309,  34  L.  208,  SOCI^T^  FONCIERB  v.  BaLLIKBN. 
Corporations  In  Texas  may  be  served  through  local  represeota* 
dve  in  county  where  suit  brought  p.  307. 

Approved  in  In  re  Hohorst,  150  U.  S.  663,  37  L.  1215,  14  8.  Ct 
225,  allowing  service  of  foreign  corporation  on  its  financial  agent 
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■ttder  act  of  1887;  Westlnghooee  Alr-Bimke  Co.  t.  Great  Northern 
R7.,  88  Fed.  261.  69  U.  8.  App.  688»  aUowing  eerrlce  od  oecreteiy. 

Attachment  affldaTit  ae  to  non-resideDce  held  snfflclent  p.  808. 

Bqultjr.—  Two  jears*  delay  In  suit  to  eet  aside  Jadgment  la  Catal 
laches,  p.  809. 

ApproTed  In  Boone  Co.  ?.  Barlinfcton«  etc^  R.  R^  189  U.  fi.  608, 
85  L.  323,  U  8.  Ct  600,  collectlDg  cases,  holding  laches  bars  suit 
to  set  aside  decree;  Galliher  y.  Cad  well,  145  U.  8.  878,  36  L.  740, 
12  8.  Ct.  875,  laches  grows  out  of  inequity  rather  than  mere  lapse 
of  time;  Richardson  ?.  Walton,  49  Fed.  806.  three  years'  delay  to 
rescind  settlement  Is  fatal;  Lemolne  t.  Dunklin  County,  51  Fed. 
492,  10  U.  8.  App.  227,  collecting  cases,  delay  of  twenty-two  years 
after  repudiation  of  tmst  bars  suit;  Jones  t.  Perkins,  70  Fed.  81, 
It  need  not  be  shown  defendant  was  injured  by  delay. 

Corporation  liquidating  in  France,  where  organised.  Is  not  r»- 
llered  from  suit  and  execution  thereon  In  Texas,  p.  309. 

Approved  in  Cone  t.  Tuscaloosa  Mfg.  Co.,  76  Fed.  801,  general 
assignment  for  creditors  before  suit,  serrlce  Is  not  set  aside. 

136  U.  &  809-314,  84  L.  210.  WILI/ARD  ?.  WOOD. 

Xortgagee  may.  In  New  York,  sue  mortgagor's  grantee  assuming 
the  debt.  In  law  or  equity,  p.  312. 

Approved  In  Ward  v.  Pe  Oca,  120  Cat  105,  52  Pac  131,  diaal- 
lowlng  recovery  of  delicleocy  against  grantee  under  facts  herein. 

Mortgagee's  remedy  against  mortgagor's  grantee  assuming  debt 
Is  governed  by  lex  fori,  p.  313. 

Approved  in  Union  U  Ins.  Co.  v.  Hanford,  143  U.  8.  190.  36  L. 
120,  12  8.  Ct  438,  in  Illinois  grantee  assuming  payment  may  l>e 
sued  at  law;  Constable  v.  National  Steamship  Co.,  154  U.  S.  73, 
88  U  914,  14  9.  Ct  1071  (see  dissenting  opinion  in  S.  C  154  U.  S. 
96,  88  L.  923,  14  S.  Ct  1081),  It  is  not  universal  rule  that  party 
Bsay  soe  on  contract  made  for  hia  benefit;  Episcopal  City  Mission 
V.  Bfown,  158  U.  8.  227.  89  L.  961,  15  8.  Ct  835,  aasignsa  Ukes 
subject  to  aU  rights  of  set-off;  Wlllard  v.  Wood,  l&l  t*.  &  519.  41 
L.  538, 17  8.  Ct  179,  grantee  assuming  mortgage  is  subject  to  limits 
QoQS  prescribed  for  simple  contract;  Thomas  v.  American,  etc.. 
Mortgage  Co.,  47  Fed.  554,  555,  12  L.  R.  A.  686^  and  n.,  summary 
proceedings  by  State  statute  to  have  judgment  on  note  declaiwl 
prior  lien,  not  followed  In  Federal  court;  North  Alabama  Develop- 
ment Co.  T.  Orman.  55  Fed.  20,  13  U.  8.  App.  216,  jurtadMioo  oC 
Circuit  Court  cannot  be  enlarged  or  modified  by.  stipulation;  Green 
V.  Turner,  80  Fed.  42,  and  Green  v.  Turner,  85  Fed.  838,  59  U.  8. 
App.  255b  both  sustaining  suit  in  equity  against  grantee  of  mor^ 
gagor;  Underwood  v.  Patrick,  94  Fed.  472,  plea  of  statute  of  Umlta* 
tlona  Is  governed  by  lex  fori;  dlsisentlng  opinion  In  McKay  v.  Ward, 
20  Utah.  186.  67  Pac  1034.  collecting  cases,  AMJority  holding  grantee 
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ttable  for  deficiency;  Badger,  etc.,  Mln.  Co.  t.  Drake^  88  Fed.  tt» 
and  De  Granw  ▼.  Mechan,  48  N.  J.  Eq.  224,  21  AtL  194,  argnendo. 
Dlstingoiahed  In  Pittsburgh,  etc.,  R.  R.  y.  Keoknk,  etc.,  Bridge 
Co.,  68  Fed.  22,  46  U.  S.  App.  630,  irrespective  of  State  statute,  rem- 
edj  may  be  had  In  Federal  court  in  equity  where  that  is  i4)pro- 
priate;  Central  Trust  Co.  v.  Berwind- White  Coal  Co.,  96  Fed.  393. 
in  New  Tork,  one  for  whose  benefit  contract  was  made  may  sue 
In  his  own  name. 

Courts.— Supreme  Court  of  District  of  Columbia  cannot  giro 
equitable  relief  in  law  action,  p.  814. 

Approved  in  Alexander  t.  Mortgage  Co.,  47  Fed.  135,  creditor 
seeking  to  assert  superior  li«i  must  proceed  in  equity,  irrespectlTe 
of  State  statute. 

Equity.—  A  case  stated,  while  waiving  curable  defects,  does  not 
enable  law  court  to  assume  equity  powers,  p.  814. 

ApproYtd  in  Saltonstall  v.  Russell,  162  U.  S.  630,  88  L.  577,  14 
8.  Ct  784,  no  findings  of  fact  necessary;  Burrows  v.  Niblack,  84 
Fed.  113,  53  U.  8.  App.  716,  only  point  considered  Is  whether  facts 
Justify  Judgment 

185  U.  S.  315-818.  84  L.  218,  NORTHERN  PAC.  R.  R.  r.  AUSTIN. 
Courts.—  Supreme  Court  cannot  review  State  action  allowing,  af- 
ter evidence  In,  Increase  in  damages  demanded  to  equal  amount 
required  for  removal,  where  removal  not  In  fact  asked,  p.  817. 

Remoind.—  Time  for,  is  not  Jurisdictional,  but  modal  and  formal, 
and  may  be  waived,  p.  818. 

Approved  In  Powers  v.  Chesapeake,  etc.,  Ry.,  169  TJ.  S.  98,  99, 
42  L.  675,  18  8.  Ct  266,  affirming  66  Fed.  18^,  allowing  removal 
OD  discontinuance  against  one  defendant  who  prevented  it,  though 
time  for  removal  has  elapsed. 

Courts.— Supreme  Court  only  takes  Jurisdiction  if  Federal  right 
properly  daimed  and  State  decision  against  It,  p  818. 

185  U.  &  819-^25,  84  L.  214,  ROYBR  v.  BOSUUTZ  BBLTING  CO. 
Fateint  with  same  means  for  same  result,  but  with  Improvements, 
tefringes  primary  invention  In  same  field,  p.  328. 

AOTTOved  hi  Harmon  v.  Struthers,  57  Fed.  639,  and  M'Cormick 
Harvesting  Macb.  Co.  v.  Aultman  Co.,  69  Fed.  887,  87  U.  A.  App. 
299,  c<^ecting  cases. 

Piateaits.— Question  whether  invention  Is  **  pioneer  patent,**  snd 
o  to  its  Infringement,  is  for  Jury,  p.  325. 

Approved  In  Coupe  v.  Royer,  156  U.  8.  667,  679,  39  L.  264,  268i, 
15  8.  Ct  200,  206,  discussing  what  is  for  court  and  Jury  In  patent 
cases;  De  Lorlea  v.  Whitney,  68  Fed.  621,  21  U.  8.  App.  428,  hold- 
ing question  of  Infringement  for  courts;  Overweight  Elevator  Co. 
V.  Improved  Order,  etc.,  94  Fed.  158.  161,  c<^lecting  cases,  approv* 
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tag  wttfaholdlng  QoestloB  of  •qvlTalents  from  J1117,  tliMicli  tlMTi 
is  expat  •Tldtnc*. 

MlscellaneouB.*- R07tf  t*  Sbolti  B^tinf  Gou.  46  FML  61,  sum 
cmteoa  rstrlaL 

1S6  V.  8.  826-842,  84  L.  162,  BiANSFIELD  T.  BX0SL8I0R  RB- 
FINING  CO. 
Courts.— Federal  court  In  lUlnoIs  follow*  Stato  role  m  to  now 
trial  in  C()6ctment  cases,  p.  827. 

Xortgagss.—  Incorrect  recitals  as  to  sale  onder  trust  deed  do  not 
■lako  It  Told  or  collaterally  assailable,  p.  882. 

Zntemal  rsrenae.—  Summary  sale  of  distiller's  leasehold  premises 
does  not  pass  owner's  title,  notwithstanding  his  walrer,  p.  888. 

Approved  in  Union  Mut  U  Ina.  Co.  ?.  Klrchoff,  149  IlL  541«  84 
N>  B.  1088,  where  owner  of  seised  property  ho  no  connection  wltk 
dlstnien  no  title  passes;  Glenn  t.  Wlnstead,  116  N.  C.  466,  21  B.  B. 
8M,  sale  of  premises  does  not  pass  title  ssainst  mortfai%  not  eeo- 
nlTtaf  with  illicit  dIstiUery. 

Zntvnal  rsronue.—  Forfeitore  Issues  for  non-payment  of  t%xes  by 
dtaUUer  only  if  done  to  defraud,  p.  841. 

186  U.  8.  842^406,  84  L.  168^  YAIJE  LOCK  00.  ▼.  BBBK8HIBB 
BANK. 

ViatsntB.—  Claim  ef  reissue,  souffht  thirteen  days  after  orlfinal, 
held  inralld  where  abandoned  00  original,  p.  872. 

ApptOTod  in  Dobeon  t.  Lees,  187U.  a266.84U«6e^US.Ot. 
Til  disallowing  Inclusion  In  reisMS  of  what  was  Intentionally 
omittsd;  Freeman  t.  Asmus,  146  U.  &  288,  241«  88  L^  600,  681,  12 
8.  Ct  M8»  c<^ectlng  cases,  disallowing  enlargement  In  reissue^ 
tteugh  spplled  fMr  leee  than  yesr  from  orfgtaMl;  Boyer  r.  Coupes 
146  U.  8.  682,  86  L.  1077,  18  8.  Ct  168,  claim  withdrawn,  patent 
not  eonstraed  to  include  It:  Intemadenai  etc  Uunber  Oa  t. 
Maurer,  44  Fed.  621,  question  msy  be  preeented  on  demurrer;  Peorin 
Target  Cb.  ▼.  dereland  Target  Os„  47  Fed.  784,  786;  holdhoig  ad- 
ministrator estopped  by  his  scquieecence  In  rcJectlOQ;  Olmsted  ▼• 
Andrews,  77  Fed.  888,  46  C  8.  App.  606,  scquieecence  In  njectton 
of  dalm  estops  construction  of  patent  to  include  It. 

Distinguished  In  Reece  Button-Hole  liach.  Co.  t.  Globe  Butteo* 
Hole,  etc  Co.,  61  Fed.  068,  21  U.  8.  App^  244,  rejection  and  amend- 
ment of  claim,  o  to  Incidental  matter  and  not  o  to  norelty,  does 
not  exclude  liberal  interpretation. 

TataBta.— Claims  of  reissue  held  defectlTe  becsnss  erlgtaial  not 
defectlTo  fbr  abandonment  and  delay,  pp*.  400-408. 

MIscellsneous.— Richmond  ▼.  Atwood,  62  Fed.  21,  6  U.  &  Appw 
161,  17  U  B.  A.  618^  to  point  that  Injun  ctlsns  are  iBlstlsMUoiy  et 
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im  U.  &  408-482,  34  L.  222,  IN  RB  BAIZ. 

Oourts.— American  citizens  acting  aa  forefgD  eonmila,  bat 
diplomatic  agents,  may  be  sned  in  District  Court,  p.  425. 

▲pproTed  In  Poolej  t.  Loco.  76  Fed.  148,  consul  maj  be  sued  in 
District  Oonrt;  In  re  lasigi,  79  Fed.  752,  ccmsnls  may  be  held  by 
States  preliminary  to  extradition  by  another  State;  United  States 
T.  Wong  Kim  Ark,  169  U.  8.  679,  42  L.  901,  18  8.  Ot  468,  arguendo 

Courts.—  On  prohibition  in  Supreme  Oourt  against  District  Court 
proceedings,  evidence  not  taken  below  is  receivable,  p.  480. 

Constitutional  law.—  BxecutiTe's  decision  as  to  pubUc  character 
of  alleged  foreign  minister.  Is  condusiTe,  p.  482. 

Approved  in  Jones  t.  United  States,  137  U.  S.  216,  84  L.  697,  11 
8w  Ct  85,  applied  to  question  as  to  who  is  sovereign  de  jure  or  de 
facto. 

185  U.  8.  482-443,  84  L.  231,  NBW  YORK  R.  R.  t.  NAT.  BANK. 

Damages  recoverable  in  New  York  in  law  and  equity  for  tnjuriet 
by  elevated  railroad,  stated,  p.  440. 

Appipved  in  Hot  Springs  R.  R.  v.  Williamscm,  186  U.  8.  180,  34 
L.  360,  10  S.  Ct  958,  railroad  on  street  is  liable  to  owners  for  con- 
sequential injuries;  Highland  Avenue,  etc.,  R.  R.  v.  Matthews.  90 
Ala.  80,  10  So.  269,  14  L.  R.  A.  465.  allowing  recovery  of  prospective 
damages  at  law;  Dooly  Block  v.  Rapid  Transit  Co.,  9  Utah,  42,  38 
Pac.  288,  94  L.  R.  A.  618,  abutters  may  enjoin  railroad  on  street 
already  incumbered,  though  fee  be  in  the  city.;  Bvans  v.  Ohicago, 
etc.,  R.  R.,  86  Wis.  605,  39  Am.  St  Rep.  911,  57  N.  W*  356,  railroad 
entirely  obstructing  highway  may  be  enj<^ed. 

Distinguished  in  O'Brioi  v.  Baltimore,  etc.,  R.  R^  74  Md.  3^6,  22 
AtL  144,  18  L.  R.  A.  181,  and  n.,  one  without  freehold  or  leasehold 
interest  in  street  cannot  restrain  railroad,  there  being  adequate 
remedy  at  law. 

Trial.— One  procuring  or  acquiescing  in  rulings  at  trial  waives 
right  to  object,  p.  441. 

Approved  in  Koenlgsberger  v.  Richmond,  etc.,  Min.  Co.,  168  U.  S. 
52,  39  L.  893,  15  S.  Ct.  756.  party  filing  remittitur  of  part  of  dam- 
ages and  obtaining  afllrmance  thereon,  cannot  object  thereto;  Michi- 
gan Ins.  Oo.  V.  Wich,.  8  Colo.  App.  420,  46  Pac.  691,  party  request- 
ing special  finding  cannot  urge  they  were  not  Involved  te  the  ia- 
sues. 

135  U.  8.  443-449,  84  L.  219,  IN  RB  LANS. 

Habeas  corpus  is  not  writ  of  error;  Supreme  Court  only  iMoea 
when  Inferior  court  without  or  in  excess  of  powers,  p.  446. 

Appioved  in  Bx  parte  Ulrich,  48  Fed.  668,  collecting  caaes,  dis^ 
allowing  habeas  corpus  where  State  court  had  complete  Jurisdiction; 
In  re  Greene,  52  Fed.  107,  discharging  prisoners  from  Federal  court 
awaiting  removal  to  another  district  where  Indictment  shows  no 
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effeaee;  la  ve  Rowe,  77  Fed.  166,  40  U.  &  App.  S16^  coIlectUif 
eaeee,  refnetiif  to  disctaarfe  estndlted  prteoner  for  defectlre  l»- 
fomstloii. 

Bepe.—  Berlsed  lUtiitM,  lixlnff  age  of  coneent  held  eppUcable  te 
Oklahoma,  p.  447. 

Xndlctment  coTertnf  both  commoo-law  and  statutorj  rape  Is  net 
bad  where  defendant  compelled  no  election,  p.  44& 

Indictment,  properlj  Indorsed  o  true  bill  by  jvy  foreman.  Is 
not  bad  for  want  of  district  attorney's  slgnatorsi  p.  448. 

135  U.  &  44»-4S6»  84  U  183,  BUBNB  T.  R08BN8TBIM. 

Partnersh^  dissolotloii.  consented  to  bj.  defendants  In  answer, 
canse  therefor  need  not  be  prored;  accomits  nmj  be  settled,  p.  464. 

Bee  68  Am.  8t  Bep.  418,  421,  426,  note. 

Bqnity.— Party  objecting  to  construction  of  contract  on  whMi 
master  takes  an  account  most  file  exceptions,  p.  456. 

Approved  In  Cnttlnf  t.  Florida  Ry.,  etc,  Oo.,  48  Fed.  506»  esesp- 
tlons  to  msster's  report  must  be  precise  and  spedflc 

▲ppeaL— Generally  decree  Is  not  rsTlewabie  for  costs  merely, 
though  appellate  court  ho  full  contnH  thereof,  p.  466. 

ApproTed  In  The  Olty  of  Augusta,  80  Fed.  804,  60  U.  8.  Apf.  61, 
allowing  appeal  es  costs  aloiM,  where  statute  or  positive  rule  of 
law  Is  InTolTod. 

185  U.  &  467-^466.  84  L.  800.  RANDOLPH  T.  QUIDNICK  00. 

Bqulty  win  not  aid  execution  sale  for  grossly  Inadequate 
or  keep  allTo  worthless  securities  for  speculation,  p.  468. 

ApproTed  In  Olaypool  t.  Board  of  School  Commru.,  188  Ind. 
31  N.  E.  668,  refusing  spedflc  performance  f^  Inequality  or  un- 
foreseen CTents  rendering  It  a  hardship;  Stone  t.  Engstrom,  18  R.  I. 
206,  82  AtL  818^  no  equitable  estoppel  where  consideration  Is  grossly 
inadequate. 

Distinguished  In  Palmer  t.  Bank  of  Zumbrota.  T2  Minn.  280.  76 
N.  W.  388,  purchaser  of  claims  for  price  not  shockingly  Inadequate 
is  entltied  to  dlyldends*.  Mlnxeshelmer  t.  DooUttle,  66  N.  J.  Bq.  210. 
88  AtL  388,  Tslidity  of  Judgment  not  sttackabl^  In  suit  to  sst  aside 
fraudulent  couTeyance. 

Equity.— Delay  of  nine  years  Is  fatal  to  opposition  to  transfer 
for  equal  benefit  of  creditors,  p.  461. 

Approred  In  De  Orauw  t.  Mechsn.  48  N.  J.  Bq.  225.  21  AtL  185^ 
ceOectIng  casss,  delay  tlU  conditions  change  ban  rights;  In  le 
PioweTs  Bstata,  168  Pa.  St  371,  80  Aa  380.  disallowing  creditors  aa* 
ssntlng  ts  formadoo  of  corporation  to  charge  assignees. 

Courts.—  Federal  court  usuaQy  f oUowa  State  derlslsa  apbsiding 
traaaf er  for  credltora,  p.  4tt. 
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ApproTed  In  Ohlcai^  ttCn  Bank  t.  Kansas  Oity  Bank,  18i  U.  8. 
235,  34  h,  846,  10  8.  Ot  1017,  and  South  Branch  Lumber  Oo.  ▼. 
Ott,  142  U.  8.  028,  86  L.  1188,  12  8.  Ct  320,  both  followlnff  StatB 
decision  as  to  assignm^it;  May  ▼.  Tennej,  148  U.  8.  84,  87  L.  870, 

18  8.  Ct  493,  applied  whether  conveyance  Is  chatty  m<»tgage  or 
general  assignment;  Marbury  t.  Kentucky,  etc..  Land  Go.,  82  Fed. 
856,  22  XT.  8.  App.  287,  following  decision  on  fraudulent  preference, 
rendered  after  decree  In  lower  Federal  court;  New  York  Security, 
etc.,  Oo.  T.  Lumbard  Iut.  Co.,  66  Fed.  274,  applied  to  construction 
and  (^Mratlon  of  mortgages;  First  Nat.  Bank  t.  Glass,  79  Fed.  708, 
49  U.  8.  App.  282,  collecting  cases,  applied  to  homestead  exemptions; 
Union  Pac.  By.  ▼.  Beed,  80  Fed.  289,  49  U.  8.  App.  241«  eoUecting 
cases,  applied  as  to  cwnpetency.  as  eyldence  of  records  of  deeds; 
Independent  District  t.  Beard,  88  Fed.  15,  applied  as  to  fastening 
special  trust  on  funds  h^d  by  receiver  of  national  bank;  dlssantlng 
opinion  In  Ottenberg  ▼.  Oomer,  76  Fed.  269,  40  U.  8.  App.  820^  84 
L.  B.  A.  624,  majority  bedding  chattel  mortgage  valid. 

185  U.  8.  467-477,  84  L.  196.  XTPSHUB  OOUNTY  v.  BICH. 

BemovaL— Appeal  to  Ck>unty  Court,  acting  admlnlstratlTely  oo 
assessments,  is  not  a  remoTable  "suit**  p.  470. 

Approved  In  New  York,  etc.,  B.  B.  t.  Cockcroft,  46  Fed.  882,  ap- 
plied to  petition  to  railroad  commissioners  for  consent  to  condemn 
land;  In  re  City  of  Chicago.  64  Fed.  899,  900,  assessment  proceed- 
ing not  removable,  though  conducted  by  court;  Mackln  v.  County 
Court  88  W.  Va.  843,  18  8.  B.  638,  applied  to  appeal  on  reassess- 
ment of  taxes. 

Distinguished  in  Bridge  Co.  v.  County  Court,  41  W.  Va.  666,  24 
8.  B.  1004.  judgment  of  court  on  correction  of  assessment  is  re- 
viewable on  appeal. 

Bemoval  not  allowable  where  State  a  party,  p.  470. 

BemovaL—  Neither  executive  proceedings  nor  appeal  therefrom 
to  non-judicial  body  constitute  a  removable  **  suit,**  p.  477. 

AM>roved  In  Ohappell  v.  United  States,  160  U.  8.  618,  40  L.  516. 
16  8.  Ct.  401,  petition  to  condemn  land  for  lighthouse  is  an  action 
at  law;  In  re  Jamecke  Ditch,  69  Fed.  166,  167,  proceeding  over  es- 
tablishment of  drains  under  Indiana  statute  la  a  suit;  Bailey  v. 
Berkey,  81  Fed.  739,  assessor  is  liable  for  damages  for  excessive  as- 
sessment maliciously  made.  In  re  Stutsman  County,  88  Fed.  840,  pro- 
ceeding to  collect  delinquent  taxes  In  North  Dakota  Is  a  suit;  Hart^ 
ford,  etc.,  By^  v.  Montague,  94  Fed.  228,  229,  condemnatioD  proceed* 
ings  in  Connecticut  is  not  a  suit;  Wilson  v.  Tbompscm,  50  Ark.  114, 

19  8.  W.  828,  petition  to  County  Court  under  local  option  law  la  no 
suit;  Dunn  v.  Town  of  Pownal,  66  Vt  119,  26  AtL  486,  petition  to 
County  Court  for  appointment  of  commission  is  suit;  Nichols  v. 
Bingham,  70  Vt  824.  40  Atl.  828.  proceeding  under  insolvency  act 
Is  a  suit:  8tate  v.  South  Penn.  Cil  Co.,  42  W.  Va.  94.  96,  24  8.  B. 
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action  of  court  rerersing  reassessment  Is  not  Judicial;  Pitts- 
burgh, etc^  By.  T.  Board  of  Pub.  Worka»  172  U.  fi.  45,  19  8.  Ot  98^ 
arguendo. 

Courta.—  State  decision  that  particular  taxing  board  Is  piurelj  ad- 
ministrative does  not  conclude  Federal  courts,  p.  477. 

Approved  Ui  Clark  v.  Bever,  139  U.  &  103,  35  L.  92,  11  8.  Ot  470» 
quefitl(m  of  liability  of  estate  Is  a  suit  and  States  cannot  prevent 
removal  by  giving  certain  court  exclusive  jurisdiction. 

135  U.  S.  47a-i83,  84  L.  206,  PBBIBURG  v.  DBEYFT7S. 

Fraudulent  conveyance  not  being  annulled,  transferee  may  make 
ralld  pledge  of  the  property  to  bona  fide  taker,  p.  479. 

Pledge.— Notes  and  warehouse  receipts  held  valid  pledge  In 
Louisiana,  p.  481. 

Pledgee,  after  realty  pledge  is  questioned,  may  validly  pay  not* 
by.  which  loan  made,  p.  488. 

Not  cited. 

135  U.  S.  483-491,  84  L.  272,  ANDBRSON  v.  CARKIN8. 

Courts.—  State  courts  denial  that  Federal  homestead  law  violated, 
raises  Federal  question,  p.  486. 

Publio  lands.—  Homestead  law  makes  It  for  homesteader^s  «z<dii* 
slve  benefit;  State  laws  cannot  nullify  this,  p.  487. 

Cited,  arguendo,  la  Woodstock  Iron  Co.  v.  Strickland,  121  Ala.  620, 
25  So.  819. 

BpeeilLe  perfonnanes  denied,  as  against  public  policy,  of  contract 
to  convey  homestead  when  acquired,  p.  489. 

Approved  In  McOrUlls  v.  Oopp,  31  Fla.  108,  12  fio.  645,  similar 
to  cited  case;  S>verett  v.  Todd,  19  Colo.  324,  85  Pac.  545,  option  to 
purchase  is  unenforceable;  Carley  v.  Oltchell,  105  Bileh.  41,  42,  55 
Am.  St  Bep.  430,  431,  62  N.  W.  1004  (see  dissenting  opinion  In 
105  Mich.  46,  47,  62  N.  W.  1005),  refusing  to  enforce  contract  to 
sell  In  anticipation  of  entry  to  one  who  Is  In  meantime  to  have  use; 
Boblnson  v.  Jones,  31  Neb.  28,  47  N.  W.  482,  party  cannot  enter 
public  lands  In  trust  for  another;  Klne  v.  Turner,  27  Or.  360,  41 
Pac  664,  not  enforced,  though  partially  performed;  dissenting 
opinion  In  Fitzgerald  v.  Fltsgerald,  etc,  Constructlcm  Co.,  41  Neb. 
492,  493,  59  N.  W.  872,  majority  allowing  recovery  against  officers 
tor  abuse  of  trust 

Distinguished  in  St  Louis  Mln.  Co.  v.  Montana  Biln.  Oo^  171 
U.  &  657,  19  8.  Ct  64,  enforcing  mortgage  of  mining  location; 
Barnes  v.  PcHrler,  64  Fed.  15,  27  U.  S.  App.  500,  affirming  57  Fed. 
908,  and  Montagus  v.  McCarnm,  10  Utah.  26,  36  Pac  50,  both 
holding  right  to  soldiers'  additional  homestead  assignable  before 
entry;  Hatch  v.  Ferguson,  57  Fed.  964,  disallowing  Indian  woman 
to  set  aside  deed  made  by  attorney  In  fact;  Hubbard  v.  Mulligan, 
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—  OiL  App.  — ^  07  Pac  742,  mortgage  by  locator  before  patent  ki 
rand,  though  to  protect  party  against  invalid  agreement  to  cohtcj; 
Meiidiold  v.  Walters,  102  Wis.  393,  72  Am.  St  Rep.  890.  78  N.  W. 
075,  holding  mortgage  before  entry  valid  If  glv^en  In  good  faith. 

m>  U.  6.  492-^00,  9i  L.  200,  DSTROIT  v.  OSBORNE. 

Munieip*litlflB  are  not  liable  In  Michigan  for  failure  to  repair 
iridewalks,  p.  497. 

Approved  in  North  Hnsliegon  v.  01ark«  02  Fed.  090,  22  U.  8.  Appb 
522,  similar  case;  Banman  v.  Ross,  107  IT.  &  597,  42  L.  291,  17  8. 
Ot  986,  arguendo. 

Distinguished  in  Jacksonville  v.  Smith,  78  Fed.  296,  41  U.  a 
App.  657,  municipality  is  liable  for  negligent  failure  to  r^MUr 
sireets;  Chicago  v.  Seben,  105  m.  380,  56  Am.  St  Rep.  249,  40  N. 
E.  210,  municipality  is  liable  for  careless  or  unskillful  construction 
of  sewer. 

Courts.—  State  decision  on  municipal  liability  for  defective  side- 
walks binds  Federal  courts,  p.  498. 

Approved  in  Union  Bank  v.  Kansas  City  Bank,  136  U.  8.  285, 
9i  L.  845,  10  8.  Ct.  1017,  applied  to  effect  of  assignments  for  cred- 
itors; Grand  Trunk  Ry.  v.  Ives,  144  U.  S.  428,  86  L.  491,  12  8.  Ot 
085,  applied  to  construction  of  statute  requiring  flagman  at  cross- 
ings; May  V.  Tenney,  148  U.  8.  65,  87  L.  871,  13  S.  Ot  498,  applied 
whether  conv^ance  is  chattel  mortgage  or  general  assignment; 
Fallbrooi£  Irr.  Dist  v.  Bradley,  164  U.  S.  155,  41  L.  387,  17  S.  Ct 
62.  applied  to  construction  and  validity  of  statute  under  State 
Constitution;  Forsyth  v.  Hammond,  166  U.  S.  519,  41  L.  1100,  17 
8.  Ct  670,  collecting  cases,  applied  to  territorial  boundaries  of 
municipal  corporations;  Hartford  Ins.  Co.  v.  Chicago,  etc.,  Ry.,  175 
U.  S.  100,  20  S.  Ct  37,  applied  to  validity  of  lease  of  land  by  rail- 
road to  commercial  partnership;  Daniels  v.  Case,  45  Fed.  845* 
applied  to  validity  of  tax  deed;  Chicago,  etc.,  Ry.  v.  Stahley.  62 
Fed.  365,  27  U.  S.  App.  157,  statute  of  one  State  adopted  by  an- 
other, but  differently  construed,  latter  construction  Is  followed  by 
Federal  court  sitting  there;  Workman  v.  Mayor,  etc.,  68  Fed.  300, 
applied  to  relations  between  city  corporations  and  their  fire  de- 
partments; Madden  v.  Lancaster  County,  65  Fed.  192,  27  U.  S. 
App.  528,  applied  to  liability  of  city  for  negligence  in  care  of  streets 
and  sidewalks;  Braun  v.  Board  of  Commissioners,  00  Fed.  479, 
applied  to  obligation  of  county  for  Its  bonds;  Laredo  Imp.  Co.  v. 
Stevenson,  66  Fed.  686,  32  U.  S.  App.  97,  applied  to  limitations  on 
corporations  to  increase  stock;  Pauly  Jail-Bldg.,  etc.,  Co.  v.  Board 
of  Oommrs.,  68  Fed.  172,  82  U.  S.  App.  888,  applied  to  power  of 
county  commissioners  to  make  contracts;  Illinois  Trust  etc..  Bank 
V.  Arkansas  Olty,  76  Fed.  279,  40  U.  8.  App.  257,  84  L.  R.  A.  524, 
as  to  power  of  a  city  of  certain  class;  First  Nat  Bank  v.  Glass, 
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79  Fed.  708,  49  U.  8.  A^.  282,  applied  to  homestead 
Union  Pac  Ry.  t.  Reed,  80  Fed.  239,  49  U.  8.  App.  241,  eoHectlng 
cases,  applied  to  competency  as  oTldence  of  records  at  deeds; 
Sioux  Olty  Terminal  R.  R.  ▼.  Trust  Ck>.,  62  Fed.  129,  49  XJ.  &  App. 
584,  applied  to  powers  and  liabilities  of  corporations;  Greenwood 
V.  Town  of  Westport,  63  Conn,  591,  60  Fed.  569,  town  Is  liable  for 
negligent  operation  of  drawbridge;  dissenting  opinion  In  Ottenberg 
V.  Comer,  76  Fed.  269,  40  U.  S.  App.  320,  34  L.  R.  A.  624,  majority 
holding  chattel  mortgage  not  Invalidated  by  subsequent  assign- 
ment for  creditors;  Stryker  t.  Board  of  Oommrs.,  77  Fed.  588,  40 
U.  8.  App.  583,  majority  refusing  to  reverse  Its  ruling,  because  of 
contrary  Intermediate  State  decision. 

Distinguished  In  Baltimore,  etc.,  R.  R.  v.  Baugh,  149  U.  8.  373, 
87  L.  776,  18  8.  Ct  916  (see  dissenting  opinion  in  S.  C,  1^  U.  S. 
897,  37  L.  786,  18  8.  Ot  925),  question  who  are  fellow  servants  not 
determined  by  local  law;  Louisville  Trust  Co.  v.  Cincinnati,  76  Fed. 
800,  47  U.  8.  App.  86,  reversing  Louisville  Trust  Co.  v.  Cincinnati, 
78  Fed.  729,  and  Bartholomew  v.  City  of  Austin,  86  Fed.  866,  52 
U.  S.  App.  528,  both  refusing  to  follow  State  eonstmctlon  of  laws 
applicable  to  contracts  made  after  such  were  entered  Into. 

186  U.  S.  500-607.  34  L.  252,  NORMAN  v.  BUCKNQR. 

Bxecutors.— In  Louisiana  heirs  may  take  property  and  rellefva 
administrator  of  liability,  p.  603. 

Contract  may  not  be  rescinded  for  non-payment  where  plaintiff 
has  parted  with  the  notes  given,  p.  508. 

Equity.— Action  on  administrator's  bond  for  devastavit  la,  at 
law,  not  suit  for  account,  p.  606. 

Partnanship  creditor  may  piffsue  eitber's  property,  thou|^  oim 
assumed  debts,  p.  606. 

Not  cited. 

185  U.  S.  607-622,  04  L.  254,  WB9T  v.  OAMDBN. 

06rporate  officer's  contract  to  keep  another  In  oflloa  by  his  in- 
fluence is  against  public  policy,  p.  520. 

Approved  In  Mallory  v.  Mallory  Wheeler  Co.,  61  Conn.  187,  S8 
AtL  710,  majority  of  directors,  acting  together,  cannot  secure  ad- 
vantageous contract,  each  for  himself;  Blue  v.  Capital  Nat  Bank, 
146  Ind.  528,  43  N.  B.  659,  contract  to  elect  certain  officer  who 
would  make  party  a  favored  creditor  is  invalid;  Wilbur  v.  Stoepel. 
82  Mich.  347,  21  Am.  St  Rep.  571,  46  N.  W.  726,  contract  to  employ 
vendee  of  stock  as  manager  and  to  repurchase  If  he  wishes  to 
retire  is  void;  Harris  v.  Scott  67  N.  H.  439,  32  AtL  772,  contract  to 
vote  stock  In  certain  way  Is  unlawful;  Gage  v.  Fisher,  6  N.  Dak. 
811,  65  N.  W.  814,  81  L.  B.  A.  664,  reusing  to  enforce  contract  glv* 
Ing  right  to  vote  stock  to  control  corporation.  See  d  Am.  8t.  Rep^ 
459,   note. 


) 
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DtetlngulBhed  in  Roblson  t.  M'Oraken,  62  Fed.  720,  executed  con- 
tract wltli  directors,  though  voidable  by  stockholders,  obilfor  ema- 
not  refuse  to  pay;  Jones  v.  Williams,  189  Mo.  33,  61  Am.  St  Rep. 
462,  89  8.  W.  ^2,  87  L.  B.  A.  690  (see  dissenting  opinion  tn  189 
Mo.  108,  40  8.  W.  378,  87  L.  R.  A«  710),  contract  with  unanlmons 
approval  of  stockholders  to  make  purchaser  president  is  not  Invalid. 

▲ppeaL — Brroneous  instruction  is  immaterial  where  plaintiff 
could  not  recover  in  anj  event,  p.  521. 

Approved  in  Sanger  v.  Flow,  48  Fed.  157,  4  U.  8.  App.  82,  applied 
to  error  in  impanelling  jury,  where  verdict  could  have  been  di- 
rected; dissenting  opinion  in  CahiU  v.  Chicago,  etc.  By.,  74  Fed. 
296,  46  U.  8.  App.  85,  majority  reversing  judgment  and  not  eon- 
sidering  contributory  negligence,  not  considered  below. 

135  U.  8.  522-532,  84  L.  276,  nOBINSON  v.  IRON  BY. 

Kortgagee. —  Second  mortgagee's  bill  to  rescind  first  mortgage 
sale  dismissed  where  fraud  not  shown,  nor  offer  to  redeem,  p.  530. 

Approved  in  Kent  v.  Lake  Superior  Canal  Co.,  144  U.  &  88,  86 
L.  357,  12  S.  Ct  654,  remedy  for  error  in  decree  of  foreclosure  and 
sale  must  be  in  court  which  rendered  it;  Buford  v.  Ward,  108  Ala. 
811,  19  So.  359,  arguendo. 

Distinguished  in  Compton  v.  Jesup,  167  U.  S.  29,  42  L.  6S»  17  8. 
Ct  805,  holding  Uenholder  entitled  to  resale  of  road. 

135  U.  &  533-549,  84  L.  262,  OLSXNN  v.  LIGQBTT. 

Appeal. —  Citation  and  bond  antedating  Judgment  must  be  pre- 
sumed subsequent  where  record  so  redtes,  p.  642. 

CorpomtlDiis.—  Decree  ordering  subscriptions  paid  binds '  stock- 
holders and  is  not  attackable  collaterally,  p.  642. 

Approved  in  Great  Western  Tel.  Co.  v.  Purdy,  162  U.  8.  887,  40 
L.  990,  16  8.  Ct.  813,  assessment  is  conclusive  as  to  necessity,  but 
statute  of  limitations  may  be  pleaded  as  to  liability  on  subscrip- 
tion; Bennett  v.  Glenn,  56  Fed.  067,  8  tJ.  8.  App.  419,  involving 
same  matters;  National  Foundry,  etc..  Works  v.  Oconto  Water 
Co.,  66  i.i^ed.  1007,  applied  to  mechanic's  lien;  M'Yickar  v.  Jones. 
70  Fed.  759,  and  American  Freehold  Land,  etc.,  Co.  v.  Woodworth, 
7^  Fed.  952,  both  holding  original  liability  need  not  be  pleaded  and 
proved  in  a  suit  against  stockholders;  Sheafe  v.  Larimer,  79  Fed. 
928,  applied  where  stockholder  is  non-resident  and  not  before  the 
court;  Hale  v.  Harden,  96  Fed.  757,  759  (see  dissenting  opinion  in 
6.  C,  96  Fed.  786,  787),  applied  in  suit  against  receiver  who  makes 
default;  Hambleton  v.  Glenn,  72  Md.  349,  20  Atl.  120,  it  cannot  be 
shown  collusive;  Hambleton  v.  Glenn,  72  Md.  857,  20  Atl.  128,  dis- 
allowing collateral  attack;  Mutual  Fire  Ins.  Co.  v.  Furniture  Co., 
106  Mich.  176,  62  Am.  St  Bep.  696,  66  N.  W.  1096,  84  L.  B.  A.  697, 
and  n.,  stockholder  bound  as  to  indebtedness  of  corporations;  Mc- 
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lAOCblln  ▼.  CNein,  7  W70.  207,  51  Pac.  240.  in  Utah,  aggregate 
deficit  of  eorporatioii  moat  be  established  in  equity  before  suit 
against  stockholder;  Warner  t.  Delbrldge,  etc.,  Co^  110  Mich.  503, 
64  Am.  8t  Rep.  870.  68  N.  W.  284.  34  L.  R.  A.  702.  argnendo. 

Dtstlngnished  In  Rood  t.  Whorton.  67  Fed.  488,  stockholder  not 
bound  in  respect  to  question  affecting  Indlridnal  liability  where  he 
is  no  party;  Andrews  ▼.  National  Foundry,  etc..  Works,  76  Fed.  172, 
46  U.  8.  App.  281,  36  L.  R.  A.  151,  and  n.,  stockholders  only  bound 
by  adjudication  of  rights  arising  out  of  contract  of  subscription; 
Wilgus  ▼.  Germain.  72  Fed.  776,  44  U.  6.  App.  300,  Judgment  for  in- 
fringement against  corporation  is  not  res  adjudicata  in  suit  against 
partnership,  which  is  a  stockholder;  Nickum  t.  Burckhardt,  30  Or. 
474,  80  Am.  8t  Rep.  829.  48  Pac.  474.  failure  of  receiver  to  recover 
against  one  alleged  stockholder  does  not  estop  him  to  sue  another. 

Oorporatloiis.— 8tatute  does  not  run  against  stock  subscriptions 
payable  on  call,  until  call  or  equivalent,  p.  543. 

Approved  in  Glenn  v.  Marbury,  145  U.  a  506.  507,  86  L.  7B3,  794, 
12  8w  Ct  917,  statute  runs  when  court  orders  assessment  on  In- 
sotrsnt  corporation;  Glenn  v.  Priest.  48  Fed.  20,  statute  does  not 
run  till  call  is  made;  Liggett  v.  Glenn,  51  Fed.  891,  392,  4  U.  S. 
App.  438.  applying  rule;  Priest  v.  Gleun,  51  Fed.  401.  4  U.  8.  App. 
478.  Involving  same  matters;  Thompson  v.  German  Ins.  Co.,  76 
Fed.  694,  holding  right  of  receiver  of  national  bank  may  be  barred 
by  8tate  statute  of  limitations;  Carey  v.  Mayer,  79  Fed.  927.  51 
U.  8,  App.  188,  though  call  be  not  made  till  after  discbarge  of 
insolvent  stockholdw,  it  is  a  bar;  Dexter  v.  Edmands.  80  Fed.  478, 
holding  time  of  statute  is  fixed  by  lax  fori;  Aldrich  v.  Tates,  90 
Fed.  88.  limitation  does  not  run  on  balance  of  subscription  till 
caned  ior,  where  only  part  is  called;  Glenn  ▼.  Liggett,  47  Fed. 
473.  arguendo. 

Distlngulahed  la  Great  Western  T^  Co.  v.  Purdy.  168  U.  &  886. 
40  L.  901,  16  8.  Ot  814,  sUtute  begins  to  ma  la  Iowa,  when  de- 
mand might  have  beeo  made. 

Corporations.—  Subscriptions  payable  on  directors'  call  may  be 
called  by  chancery  decree,  where  corporation  la  party,  p.  548. 

Oorporate  creditors'  and  stockholders'  rights  are  adjudicated  by 
laws  of  State  creating  the  concern,  p.  518. 

Approved  in  M'Vickar  v.  Jonee.  70  Fed.  756,  758,  Federal  court 
enforcea  stockholder's  liability  in  mode  prescribed  where  it  la  cre- 
ated: Glenn  v.  Hunt,  120  Mo.  340,  25  S.  W.  184.  appUed  to  liabilities 
of  stockholders  on  transfer  of  stock;  Leucke  v.  Ttedway,  45  Ma 
App.  518.  right  of  recovery  against  stockholder  depends  on  law  of 
domlcH<L  the  remedy  on  law  of  forum.    8ee  87  Aa.  8t  Bep.  I6O1. 
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786,  act  authorlzlni:  Dawes  commission  to  determine  dtlsensblp  in 
Indian  tribes  Is  valid;  Paul  t.  Ghllsoqnle,  70  Fed.  402,  mmaturallsed 
Indian  Is  not  a  citizen  of  United  States;  United  States  t.  Dunning- 
ton,  146  U.  S.  858,  86  L.  1002,  13  S.  Ot  84,  arguendo. 

Distingnlsbed  in  Talton  t.  Mayes,  168  U.  8.  884,  41  L.  100,  16  8. 
Ot.  989.  United  States  bas  no  Jurisdiction  of  crimes  committed  by 
Indians  witbin  Cberolsee  Nation;  Roff  v.  Bumey,  168  U.  8.  221,  222, 
42  L.  443,  18  8.  Ct  61,  62,  rigbt  of  dtlzensblp  In  Indian  nation 
e<mf erred  by  legislature  may  be  withdrawn;  Live-stock  Assn.  t. 
Cass  Land,  etc.,  Ck>.,  188  Mo.  405,  40  8.  W.  109,  patent  to  Oberokees 
in  1838  vested  fee  In  tbe  Indians. 

Bailroads  are  public  blgbways,  subject  to  pubUc  regulatlcm  and 
control,  p.  667. 

Approved  in  Oblcago,  etc.,  R.  R.  ▼.  Pullman's  Gar  Go.,  180  U.  8. 
90,  35  L.  101,  11  S.  Ct  494,  agreement  witb  sleeping-car  company 
to  fumisb  cars  Is  not  void;  Interstate  Commerce  Commission  v. 
Brimson,  154  U.  8.  475,  88  L.  1056,  14  S.  Ct.  1132,  sustaining  inter- 
state commerce  commission  act;  United  States  v.  Freigbt  Assn.,  166 
U.  8.  832,  41  L.  1025,  17  8.  Ct.  555,  holding  freight  association  an 
illegal  combination;  Smyth  v.  Ames,  169  U.  8.  544,  42  L.  848,  18 
8.  Ct.  433,  whether  compensation  fixed  for  railroads  is  unreasonably 
low  is  for  the  courts;  Lake  Shore,  etc.,  Ry«  v.  Ohio,  173  U.  S.  301, 
19  S.  Ct  471,  States  may  require  trains  to  stop  at  certain  stations; 
United  States  v.  Debs,  64  Fed.  749,  751,  discussing  meaning  of 
"commerce"  In  act  of  l':90;  Chicago,  etc.,  Ry.  v.  Tompkins,  90  Fed. 
367,  sustaining  State  regulation  of  rates  for  railroad. 

Distinguished  in  Lake  Shore,  etc  Ry.  v.  Smith,  178  U.  8.  690, 
19  8.  Ct  567,  disallowing  unreasonable  requirement  as  to  1,000-mile 
tickets. 

Bmlnent  domain.— Payment  In  advance  of  occupancy  la  not 
necessary  if  title  do  not  pass  until  then,  p.  659. 

Approved  In  Backus  v.  Ford  Street  Union  Depot  Co.,  169  U.  8 
568,  42  L.  859,  18  8.  Ct  449,  State  may  authorize  taking  of  posses- 
sion before  payment  if  adequate  provision  Is  made;  Kansas  City, 
etc.,  Ry.  V.  Payne,  49  Fed.  118,  4  U.  8.  App.  77,  applying  rule  in 
additional  servitude;  Sweet  v.  Rechel,  159  U.  8.  402,  40  L.  197,  16  S. 
Ct  49,  direction  that  damages  be  ascertained  without  d^ay  and  In 
legal  mode,  giving  owner  Judgment  is  sufficient 

Bmlnent  domain.— Provision  authorizing  railroad  to  take  actual 
possession  upon  payment  into  court  upon  appeal,  of  double  amount 
of  award.  Is  valid  and  sufficient  p.  659. 

185  U.  8.  662-721,  84  L.  804,  McGAHBT  v.  VIROINIA* 
Courts.—  Federal  court  construes  for  Itself  State  statute  aHeged  to 

Impair  a  contract  p.  667. 
Approved  in  McCullougb  v.  Virflnia,  172  U.  8.  110,  19  8.  Ot  187, 

involving  same  bonds. 
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OonstitttlioiiAl  law.-*  Ylrftnla  coopon  law  of  1871  creates  a 
tract  impalivd  bj.  laws  affecting  their  tax-paying  ralue,  p.  681 

ApproTsd  In  HcCollough  ▼.  Virginia.  172  U.  8.  107,  106»  19  &  Ot 
186  (see  dissenting  opinion  in  8.  C,  172  U.  &  182,  19  8.  OL  149. 
rerefsing  86Ta.66a,602,606,607,  608.60&,611,612,618,616k6ll8^ 
619. 19  &  B.  114.  115,  UT,  lia  U9,  ISO,  121«  iBTOlTing  same  conpoosL 

State  may  not  be  sned  by  bondholders  directly  or  tndlreetly 
throngli  esecntlTe  officers,  p.  684. 

Approred  In  Belknsp  ▼.  8chlld,  161  U.  8.  19,  22,  40  L.  602,  16  & 
Ot  446,  no  injnnctloo  to  prerent  ose  of  patent  by  officer  of  United 
States  la  his  official  capacity. 

States.— Remedies  of  Virginia  conpon-holders  ftor  Stata*s  rsfosal 
to  accept  them  for  tazea,  stated,  p.  684. 

Approred  In  Pennoyer  ▼.  McOonnaoghy,  140  U.  8.  15,  85  L.  367, 
U  8.  Ct  706,  State  officials  enjoined  from  destroying  rights  of 
swamp-land  purchaser;  In  re  Tyler,  149  U.  8.  191,  87  L.  696,  18  8. 
Gt  796,  enjoining  ezcessiTe  tax  levies:  McCnllongh  t.  Virginia,  172 
U.  8.  109.  118,  19  8.  Ct  186^  188,  involring  same  bonds;  Parsons  t. 
Slaughter,  68  Fed.  878.  tender  of  snch  conpon  is  eqnlTslent  to  pay- 


Dlstingnlshed  in  Shelton  t.  Piatt  189  U.  8.  600,  85  L.  278»  U  S. 
Ct  649;  refnslng  to  restrain  nnconstitntional  tax,  where  no  Irre- 
parable Injury  Is  shown. 

Oonstiitttlonal  law.— Contract  Is  Impaired  if  enforcement  pre- 
▼anted  or  remedy  materially  abridged,  p.  696. 

Approved  In  New  Orleans,  etc,  R.  R.  t.  New  Orteans,  157  U.  8. 
224,  89  L.  681,  15  8.  Ct  583,  State  may.  give  additional  remedies  not 
impairing  substantial  rights;  Mutual  Lw  Ins.  Oo.  ▼.  Richardson,  77 
Fed.  896,  disallowing  material  change  of  remedy  regarding  mort- 
gages to  act  retrospectlTely;  People  v.  Common  Council,  140  N.  T. 
867,  87  Am.  St.  Rep.  566.  85  N.  B.  487,  Judgment  cannot  be  Im- 
paired by  withdrawal  of  remedy. 

Osnatitutlonal  law.— Law  requiring  production  of  bond  from 
which  coupon  cut  <md  disallowing  expert  evidence  ef  gemilnenesac 
Impairs  contract  to  receive  It  for  taxes,  p.  694. 

Distinguished  la  Commonwealth  v.  Dunlop,  89  Va.  484,  16  8.  IL 
f74,  where  suit  Is  against  State  by  taxpayer  Instead  of  by  the  State. 

Oenatltutional  law.—  So  also  does  law  requiring  suit  to  determine 
coupons'  validity,  p.  695. 

Constitutional  law.—  Erroneous  license  fee  diarged  agents  selliBg 
Virginia  tax  receivable  coupons  held  to  impair  their  alienability 
and  the  contract  P*  701. 

Oanatitatloiial  Uw^  Act  shortening  time  fer  soft  Is  valid  If  rsa- 
aooable  time  left;  one  year  on  State  coopona  Is  not  p.  706. 

Approved  la  Wheeler  ▼•  Jacksom  187ll.a2H^84U60,U& 
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Gt  78i»  barriiif  all  actfooa  againat  city  eight  yean  old  if  not  brought 
in  liz  montha  ia  ralid;  Tomer  t.  New  Yoi^  168  U.  8.  M,  42  L.  8M, 
18  S.  Ct  40,  atatnte  that  certain  recorda  are  conclnalve  In  avlt 
brought  after  aix  montha  ia  valid. 

Oonatltntionai  law.— Act  requiring  liquor  lic^ise  paid  In  coin 
doea  not  impair  contract  that  coupona  be  tax  racciTable,  p.  Tit. 

AiH;>roTed  in  Trageaer  t.  Gray,  78  Md.  268,  25  Am.  8t  Rep.  602. 
20  Atl.  907,  0  L.  R.  A.  786,  and  n^  allowing  apedal  regulation  oC 
liquor  trafSc. 

Ctonatitutional  law.—  School  funda  being  aeparate  funda,  act  maic 
tng  school  taxes  payable  in  cash,  does  not  Impair  contract  makinir 
coupons  receivable  for  taxea,  p.  718. 

Approved  in  Oommcmwealth  v.  Ohaffln,  87  Ta.  648,  12  8.  B.  072, 
reaffirmed. 

Hiac^aneoua.-  McCuUough  v.  Virginia,  172  U.  A.  lOi^  18  A.  Ot 
186»  collecting  caaaa  InvolTing  thaaa  conpoBib 
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47«]    THB  8TATB  OF  INDIAKA,  Oomplaiiumi, 

t. 

THE  8TATB  OF  KENTUCKY. 

«M  &  a  Itoportor^  ttd.  Ilf-nu 

Jmitiicfiom    and   baundant  tf  Kmttickf 
h0umUrf  bthoetn  JCnUif^  and  Indiana^ 
fi^kU^Ktniud^^c$i$icnbif  VirgifUa—aO' 
fmimMnm  inpommioii  ^  Uariiaqi, 


L  WiMO  C«itiiokT  bMMM  A  state,  Um  walart  of 
tiM  OUo  Btrvr  mi  north  of  Qreea  BlTor  Iilaiid, 
■ad  the  Jorlidlotloii  and  boondary  of  C«itiiokj 
ttan  axtonded  and  ftlll  axtaod  to  wliai  mw  thoo 
low-water  mark  oo  the  north  tide  of  that  ohanneL 

iL  TW  boundary  betweeo  Keotooky  and  Indiana 
li  at  low-wator  mark  on  the  north  aide  of  the 
theOhte  BlTeraa  It  ran  north  of  Oreen 
KentQokj  beoame  a  State. 

a.  Kentooky  aucoeeded  to  the  ri#htiand  pniiMioo 
off  Vltstala  and  her  doolnloo  and  Jtuitdlotlon 
eosttaBeaa  they  ezMed  when  the  waa  admitted 
to  the  Uahm  nnaffeoted  by  the  fhot  thai  the  ohan- 
■el  of  the  itver  la  now  filled  ufi. 

4.    When  ooeStatola  theorictnal  pf opileCor and 
the  territory  on  one  aide  only  of  a  river*  11 
the  itver  within  Iti  own  domain,  and  the 
Stato  extends  to  the  rtTor  only. 

Iw  LoatneqoKioeneelnthepownmloooftorrttory 
and  to  the  aierdto  of  domlnioo  and  ■Ofwelauly 
oirar  It,  la  eoncloalve  of  the  nation^  title  and 
ilghlftti  authority. 

[Na  t.  Original.]       t 

ArfmdApr.  9,  20,  2S90,  Dtetd^Ma^  19,1890, 

BILL  in  aqtiltj  by  the  State  of  Indiana 
agalBfi  the  State  of  Kentucky  to  aat^liih 
the  boondarr  line  between  tboee  Statea  along 
the  middle  line  of  the  Ohio  Riyer  and  to  aet- 
tie  dnina  to  the  poanaaion  of,  and  Joriadic- 
tioa  Of«r,  a  tract  of  land,  lying  on  what  is 
tba  north  side  of  the  Ohio  KiTer.    Judg- 


t  amdin  fai9ar  ^  a$  tiaim  ^  Kmtuekg  to 

TIm  Ibets  are  slated  in  the  opinion. 

itera.  4oMBk  B.  Mol>o«ald,  /e4n  M. 
BMW  and    i^hw  H.  fcow,  for 
plnlannt: 

IM  0.  S.  U.  a»  Book  81 


This  ooort  has  Jorisdiction  of  qaestions  of 
boundary  between  two  States  df  this  Union. 

MUkaiH  t.  Anttiely,  78  U.  S.  11  Wall. 
886  (80 :  116)  ;  Witonain  t.  Fdieam  /iia. 
Oo.  187  U.  8.  866.  887,  888  (88:  888.  848, 
848). 

It  is  not  the  bank  of  the  riyer,  but  the  rirer 
itself,  at  whidi  the  cession  of  Virginia  com- 
menoea. 

EandJbg  T.  AnOwn^.  18  U.  a  6  Wheat  874 
(6:  118). 

The  Kentucky  courts  hsTo  always  claimed 
to  the  low- water  maik  on  the  northwest  side 
of  the  Ohio  RiTer. 

Fleming  t.  ^numr.  4  J.  J.  Marsh.  158; 
Churek  T.  Chamben,  8  Dana,  878 ;  MeFaU  t. 
Odmmonweatth,  8  Met.  (Ky.)  884;  McFariand 
T.  MeKnighi,  6  B.  Mon.  610. 

In  Indiana  the  authority  of  Handlif  t.  An* 
thong  is  recognised  as  applicable  to  the 
boundaries  of  riparian  owners,  but  the  rifht 
of  whariing  out  Into  the  Ohio  River  Is  In- 
sisted upon. 

Stinoon  t.  Builor,  4  Blackf .  885 ;  (hwden  t. 
Emrr,  6  Blackf.  880;  Do$  t.  Iliidrtth,  8  Ind. 
874 ;  at.  JompK  Countg  r.  Pidg€.  6  Ind.  18 ; 
Bainbridgt  t.  Shoriock,  88  Ind.  864 ;  QtntiU 
T.  8UU4,  88  Ind.  408;  CwrUde  t.  StaU,  33 
Ind.  66 ;  MarHn  t.  ^anotiUe,  82  Ind.  85 ; 
BhoHoek  T.  AUing,  44  Ind.  184 ;  Shorioek  t. 
Bainhridg$,  41  Ind.  85. 

The  same  mar  be  said  of  the  courts  of  Illi- 
nois, though  there  Is  a  strong  tendency  to 
claim  to  this  middle  of  all  rivers. 

MiddUUm  t.  Priiehard,  4  Dl.  610;  JSno- 
ming$r  t.  PidOfU^  47  111.  884;  ButUnuth  t. 
at,  Zoua  Br%dg$  Cb.  128  Ul.  685 ;  FuUor  t. 
Dauphin,  184  ni.  648. 

In  Ohio  and  Virginia  the  question  has  been 
hotly  discussed,  and  the  authority  of  Band' 
Ig  T.  Antkong  denied. 

Btnnor  t.  PUUier,  6  Ohio,  606;  OMngton 
d  a  Bridgo  Cb.  t.  JTsMr,  81  Ohio  St.  817. 

The  statement  of  this  court  in  Eandlg  t. 
Antkimg  relating  to  the  stato  boundary  line 
is  a  dictum. 

at,  J<mph  S  O.  L  R  00.  T.  Domrom,  41 
Fed.  Rep.  14. 
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der  line  of  which  ran  along  the  north  side  of 
Green  River  Island,  did  not  afifect  the  loca- 
tion of  the  state  boundary  line. 

8t.  Pti/ui  dkR  B.  Cb.  T.  Schurmeier,  74  V. 
8.  7  Wall.  272  (1» :  U)  ;  Doe  ▼.  Mldreth,  2 
Ind.  874;  Beid  t.  Lanfffard,  8  J.  J.  Marsh. 
420. 

The  gradual  recession  of  the  water  from  a 
low-water  mark  of  the  Ohio  River,  would  on 
the  facts  as  they  appear  in  this  case  leave 
the  intermediate  territory  in  Indiana. 

Missouri  t.  K&ntucky,  78  U.  8.  11  Wall. 
895,  407  (20 :  116,  120) . 

Executive  officers  of  a  State  act  in  a  dis- 
cretionary manner  whenever  they  attempt  to 
act  within  a  territory  which  is  in  dispute, 
and  their  action  is  not  the  action  of  the  State. 

StcOe  V.  Toung,  46  Vt.  665. 

Messrs.  J.  Proctor  Knott  and  P.  W. 
Hardint  AUy-Cfen.  of  Kentucky,  for  defend- 
ant: 

An  equitable  bar  arises  from  lapse  of  time 
and  acquiescence  against  the  claims  of  In- 
diana. 

i^ith  V.  Olaif,  8  Bro.  Oh.  640,  note;  Eown- 
den  V.  AnMsim,  2  Sch.  &  Lef .  686 ;  Pref)ost 
V.  Oratz,  12  U.  8.  6  Wheat.  481  (5 :  811)  ; 
Hughes  v.  Edwards,  22  U.  S.  9  Wheat.  489 
(6 :  142)  ;  MiUer  v.  Wlntyre,  81  U.  S.  6  Pet. 
61  (8 :  820)  ;  PiaU  v.  VaUier,  84  U.  S.  9  Pet. 
405  (9 :  178)  ;  Boone  v.  OkOes,  85  U.  S.  10 
Pet.  177  (9:  888)  ;  Su^.  Vend.  758 ;  Bu- 
'  ehannon  v.  thshato,  42  U.  S.  1  How.  56  (11 : 
46)  ;  Bhode  ikand  v.  MassaehusetU,  45  TJ.  3. 
4  How.  591  (11 :  1116)  ;  Bowman  v.  Wathen, 
42  U.  8.  IHow.  189  (11:  97). 

Maps  of  early  explorers  and  the  reports  of 
travelers  are  mere  hearsay. 

Misstmri  v.  Kentucky,  78  U.  8.  11  Wall. 
410  (20:  121). 

The  theory  of  complainant's  case  here  is 
[    baaed  upon  a  misconception  or  a  strained  ap- 
I    plication  of  HandLy  v.  Anthony,  18  U.  8.  5 
Wheat.  874  (5:  118). 

When  the  bed  of  a  stream  between  two  ri- 
I    parian  proprietors  is  abandoned  by  the  water 
{    — whether  oy  a  filling  up  of  the  channel  or 
the  formation  of  a  new  one — leaving  the  land 
on  the  shores  unchanged  in  site  and  charac- 
ter, the  property  remains  as  it  was  before. 
I      Eopkins  Academy  v.  Dickinson,  9  Oush.  546. 

Mr.  Justice  Fiel4  delivered  the  opinion 
of  the  court : 

This  is  a  controversy  between  the  State  of 
Indiana  and  the  State  of  Kentucky  growing 
out  of  their  respective  claims  to  the  posses- 
sion of  and  jurisdiction  over  a  tract  of  land 
nearly  five  miles  in  length  and  over  half  a 
mile  in  width,  embracing  about  two  thou- 
sand acres,  lying  on  what  is  now  th«  north 
.  side  of  the  Ohio  River. 

Kentucky  alleges  that  when  she  became  a 
-  State  on  the  Ist  of  June,  1792,  this  tract  was 
an  island  in  the  Ohio  River,  and  was  thus 
within  her  boundaries,  which  had  been  pre- 
scribed by  the  Act  of  Virginia  creatinjg  the 
District  oi  Kentudcy.  The  territory  assigned 
to  her  was  boundea  on  the  north  by  the  ter- 
ritory ceded  by  Virginia  to  the  United  States. 
The  tract  in  controversy  was  then  and  has 
ever  since  been  oalled  Oreen  River  Island. 
Kentucky  fouikds  her  claim  to  Its  possession 
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and  to  Jurisdiction  over  It  upon  the  alleged 
ground  that  at  that  time  the  niver  Ohio  ran 
north  of  it,  and  her  boundaries  extended  to 
low-water  mark  on  the  north  side  of  the 
river;  also  upon  her  long  undisturbed  pos- 
session of  the  premiseSi  and  the  recognition 
of  her  rights  by  the  legislation  of  Indiana. 
Indiana  rests  her  claim  also  upon  the  bound- 
aries assigned  to  her  when  she  was  admitted 
into  the  Union  on  the  11th  of  December, 
1816,  of  which  the  southern  line  was  desig- 
nated ''as  the  River  Ohio  from  the  mouth  of 
the  Qreat  Miami  River  to  the  mouth  of  the 
Wabash."  This  boundary,  as  she  alleges, 
embraces  the  island  in  question,  she  contend- 
ing that  the  river  then  ran  south  of  it,  and 
that  a  mere  bayou  separated  it  from  the  main 
land  on  the  north. 

The  territory  lying  north  and  west  of  the 
Ohio,  embracing  the  State  of  Indiana,  as 
well  as  the  territory  lying  south  of  that 
river,  embracing  the  State  of  Kentucky,  was, 
previous  to  177o,  and  down  to  the  cession  of 
the  same  to  the  United  States,  held  by  the 
State  of  Virginia.  Indeed,  that  Ck>mmon- 
wealth  claimed  that  all  the  territory  lying 
north  of  the  Ohio  River  and  west  of  the  Alle- 
ghanies  and  extending  to  the  Mississippi 
was  within  her  chartered  limits.  As  stated 
by  Ohirf  Justice  Marshall,  in  Handty  v.  An- 
thony,  18  U.  8.  5  Wheat.  874.  876  [5:  118], 
at  an  early  period  of  the  Revolutionary  War, 
**  the  question  whether  the  immense  tracts  of 
unsettled  country  which  lay  within  the  char- 
ters of  particular  States  ought  to  be  consid- 
ered as  the  property  of  those  States  or  as  an 
acquisition  maae  by  the  arms  of  all  for  the 
benefit  of  all,  convulsed  our  confederacy  and 
threatened  its  existence.  **  To  remove  this 
cause  of  disturbance.  Congress  in  September, 
17^,  passed  a  resolution  recommending  ''to 
the  several  States  having  claims  to  waste  and 
unappropriated  lands  in  the  western  country, 
a  liberal  cession  to  the  United  States  of  a 
portion  of  their  respective  claims,  for  the 
common  benefit  of  the  Union."  The  Com- 
monwealth of  Virginia  yielded  to  this  rec- 
ommendation, and  on  the  20th  of  December, 
1788,  an  Act  was  passed  by  her  Legislature 
authorizing  her  delegates  in  Congress  to  con- 
vey to  the  United  States  all  her  right,  title 
and  claim,  as  well  of  soil  as  of  jurisdiction, 
''to  the  territory  or  tract  of  country  withio 
the  limits  of  the  Virginia  cliaracter,  situate, 
lying  and  being  to  the  northwest  of  the  River 
(Shio,"  subject  to  certain  conditions,  amone 
which  was  that  the  territory  should  be  laia 
out  and  formed  into  States  containing  a  suit- 
able extent  of  territory,  not  less  than  one 
hundred  nor  more  than  one  hundred  and  fifty 
miles*  square,  or  as  near  thereto  aa  the  cir- 
cumstances would  admit,  and  that  the  Statea 
so  formed  should  be  distinct  republican 
States,  and  admitted  members  of  the  Federal 
Union,  having  the  same  rights,  aovereignty, 
freedom  and  independence  as  the  other  States. 
In  pursuance  of  this  Act  the  delegates  in 
Congress,  on  the  1st  of  March,  1784,  executed 
a  formal  deed  ceding  to  the  United  States  all 
the  right,  title  and  claim  as  well  of  soil  as 
of  luriBdiction  which  the  Commonwealth  had 
to  the  territory  or  tract  of  country  within  the 
limits  of  the  Virginia  charter,  "situate,  tyin^ 
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and  being  to  the  northwest  qf  the  lUver  Ohio,*^ 
for  the  uses  and  purposes  and  subject  to  tJie 
conditions  mentionea  in  the  Act  of  the  Com* 
mon  wealth. 

By  the  Act  of  Congress  of  July  18,  1787, 
entitled  "  An  Ordinance  for  the  Goyemment 
of  the  Territory  of  the  United  States  North- 
.-_..  west  of  the  River  Ohio,"  a  modification  was 
•••••J  made  of  the  terms  of  the  cession  of  Virginia, 
to  the  effect  that  there  should  be  formed  in 
the  ceded  territory  not  less  than  three  nor 
more  than  five  States,  the  fixed  and  estab- 
lished boundaries  of  which  were  designated, 
and  of  which  the  Ohio  River  was  declared  to 
be  one. 

As  thus  seen,  the  territorjT  ceded  by  the 
State  of  Virginia  to  the  United  States,  out 
of  which  the  State  of  Indiana  was  formed, 
lay  northwest  of  t^e  Ohio  River.  The  first 
inquiry,  therefor,  is  as  to  what  line  on  the 
river  must  be  deemed  the  southern  boundary 
of  the  territory  ceded,  or,  in  other  words. 
How  far  did  the  jurisdiction  of  Kentucky 
extend  on  the  other  side  of  the  river?  Early 
in  the  history  of  the  State,  doubts  were  raised 
on  this  point,  and  to  ouiet  them,  its  Legis- 
lature, on  the  27th  of  January,  1810,  passed 
the  following  Act  declaring  the  boundaries 
of  certain  counties  in  the  Commonwealth: 

"  Whereas  doubts  are  sugg^ted  whether  the 
counties  calling  for  the  Kiver  Ohio  as  the 
boundary  line  extend  to  tne  state  line  on  the 
northwest  side  of  said  river,  or  whether  the 
margin  of  the  southeast  side  is  the  limit  of 
the  counties ;  to  explain  which 

"^Be  U  enactedhy  the  General  Assembly,  That 
each  county  of  this  Commonwealth,  calling 
for  the  River  Ohio  as  the  boimdary  line,  shall 
be  considered  as  bounded  in  that  particular 
by  the  state  line  on  the  northwest  side  of  said 
river,  and  the  bed  of  the  river  and  the  islands 
therefore  shall  be  within  the  respective  coim- 
tles  holding  the  main  land  opposite  thereto, 
within  this  State,  and  the  several  county  tri- 
bunals shall  hold  Jurisdiction  accordingly.'' 
(Statute  Law  of  Kentucky,  vol.  1,  268.) 

Upon  this  question  of  boundary  we  also 
have,  happily,  a  decision  of  this  court  ren- 
dered so  early  as  1820.  In  Handly  v.  An- 
thony, 18  U.  S.  5  Wheat.  874  £5 :  1181,  eject- 
ment was  brought  to  recover  land  which  the 
plaintiff  claim^  under  a  grant  from  the  State 
of  Kentucky,  while  the  defendants  held  under 
a  grant  from  the  United  States,  and  the  title 
depended  upon  the  question  whether  the  land 
lay  in  the  State  of  Kentucky  or  in  the  State 
of  Indiana.  It  was  separated  from  the  main 
land  of  Indiana  by  a  bayou,  a  small  channel, 
£606]  which  made  out  of  the  Ohio,  and  entered 
that  river  again  a  few  miles  belo^.  Hiis 
bayou  was  from  four  to  five  poles  wide  and 
its  bed  was  dry  during  a  portion  of  the  year. 
The  court  said  that  the  question  whether  the 
land  lay  within  the  State  of  Kentucky  or  of 
Indiana  depended  chiefly  upon  the  Land  Law 
of  Virginia  and  on  the  cession  of  that  State 
to  the  United  States.  And  in  determining 
this  question  it  went  into  the  consideration 
of  the  proper  construction  to  be  given  to  the 
deed  of  cession,  and  reached  the  conclusion 
that  the  boundary  between  the  States  was  at 
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low-water  mark  on  the  northwest  side  of  the 
river. 

''In  pursuing  this  inquiry,"  said  the  court, 
"we  must  recollect,  that  ft  is  not  the  bank 
of  the  river,  but  the  river  itself,  at  which 
the  cession  of  Virginia  commences.  She 
conveys  to  Congress  all  her  ri^ht  to  the 
territory  'situate,  l^ing  and  being  to  the 
northwest  of  the  River  Ohio.'  And  this 
territory,  according  to  express  stipulation,  is 
to  be  laid  off  into  independent  States.  These 
States,  then,  are  to  have  the  river  itself, 
wherever  that  may  be,  for  their  bound^. 
This  is  a  natural  boundary,  and  in  establish- 
ing it  Virginia  must  have  had  in  view  the 
convenience  of  the  future  poi)ulation  of  the 
coimtry.  -  When  a  great  river  is  the  bounduy 
between  two  nations  or  States,  if  the  original 
property  is  in  neither,  and  Uiere  be  no  con- 
vention respecting  it,  each  holds  to  the  mid- 
dle of  the  stream.  But  when,  as  in  this  case, 
one  State  is  the  original  proprietor  and  grants 
the  territory  on  one  side  only,  it  retains  the 
river  within  its  own  domain,  and  the  nowlv- 
created  State  extends  to  the  river  only.  The 
river,  however,  is  its  boundary.  .  .  If, 
instead  of  an  annual  and  somewhat  irregular 
rising  and  falling  of  the  river,  it  was  a 
daily  and  almost  regular  ebbing  and  flow- 
ing of  the  tide,  it  would  not  be  aoubted  that 
a  country  bounded  by  the  river  would  extend 
to  low- water  mark.  This  rule  has  been  es- 
tablished by  the  common  consent  of  mankind. 
It  is  founded  on  common  convenience.  Even 
when  a  State  retains  its  dominion  over  a 
river  which  constitutes  the  boundary  between 
itself  and  another  State,  it  would  be  ex- 
tremely inconvenient  to  extend  its  dominion 
over  the  land  on  the  other  side  which  was 
left  bare  by  the  receding  of  the  water.  And 
this  inconvenience  is  not  less  where  the  rising 
and  falling  is  annual  than  where  it  is  diur- 
nal. Wherever  the  river  is  a  boundary  be- 
tween States,  it  is  the  main,  the  permanent 
river,  which  constitutes  Uiat  boundary ;  and 
the  mind  will  find  itself  embarrassed  with 
insurmountable  difficulty  in  attempting  to 
draw  any  other  line  than  the  low- water  mark. 
When  the  State  of  Virginia  made  the  Ohio 
the  boundary  of  Stat^  she  must  have  in- 
tended the  great  River  Ohio,  and  not  a  nar- 
row bavou  Into  which  Its  waters  occasionally 
run.  All  the  inconvenience  which  would 
result  hom  attaching  a  narrow  strip  of 
country  lying  on  the  northwest  side  of  that 
noble  river  to  the  States  on  its'  southeastern 
side,  would  result  from  attaching  to  Ken- 
tucky, the  State  on  its  southeastern  border, 
a  body  of  land  lying  northwest  of  the  real 
river,  and  divided  from  the  main  land  only 
by  a  narrow  channel,  through  the  whole  of 
which  the  waters  of  the  river  do  not  pass 
until  they  rise  ten  feet  above  the  low-water 
mark." 

This  decision  has  been  followed  bv  the 
courts  of  K[entucky.  See  Ohv/reh  v.  Oham- 
bers,  8  Dana,  279 ;  MeFarland  v.  MeKniaht, 
6  B.  Mon.  510 ;  Fleming  v.  Kewney,  4  J.  J. 
Marsh.  158 ;  MeFaU  v.  Ckmunanuoealth,  8  Met. 
(Ky.)  894.  In  this  last  case,  the  defendant^ 
a  justice  of  the  peace  for  a  Cincinnati  town- 
ship, in  the  State  of  Ohio,  aolenmized  a 
marriage  on  a  ferryboat  upon  the  Ohio  River. 
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midwmy  between  Newport  in  Suentacfy  end 
Oiaeiniieti  in  Ohio,  and  was  indicted  m  the 
coorta  of  Kentucky  for  nnlawfally  solem- 
nising a  marriage,  and  was  oonvictod  of  the 
olfense,  he  not  harinff  been  authorized  to  per- 
f <»m  that  oeremony  oy  the  county  oourt  of 
that  State.  The  Court  of  Appeals  of  Ken- 
tucky in  affirming  the  conriction  referred  to 
the  authority  of  Handly  t.  Anthonff,  and 
said:  '"That  the  boundary  and  jurisdiction 
of  the  State  of  Kentucky  rightfully  extend 
to  low-water  mark  on  the  western  or  north- 
western side  of  the  River  Ohio  must  now  be 
considered  as  settled."  The  same  doctrine 
was  maintained  in  CammonwedUh  t.  Oamer,  8 
Gratt.  666,  by  the  General  Court  of  Virginia, 
at  its  June  Term,  1840,  after  elaborate  con- 
sideration, against  the  earnest  contention  of 
some  of  its  Judges  that  the  jurisdiction  of 
the  State  after  the  cession  extended  to  the 
line  of  high-water  mark  on  the  northwest 
side  of  the  river. 

We  agree  with  the  observations  of  the 
court  in  Edndly  v.  Anthomt,  that  great  in- 
convenience would  have  followed  if  land  on 
either  side  of  the  river,  that  was  separated 
from  the  main  land  only  by  a  mere  bayou, 
which  did  not  appear  to  haye  ever  been  navi- 
ffable,  and  was  dry  a  portion  of  the  year, 
had  been  attached  to  Uie  lurisdiction  m  the 
State  on  the  opposite  side  of  the  riyer; 
and,  in  the  absence  of  proof  that  the  waters 
of  the  river  once  flowea  between  the  tract  in 
controversy  in  this  case,  and  the  main  land 
of  Indiana,  we  should  feel  compelled  to  hold 
that  it  was  properly  within  the  jurisdiction 
of  the  latter  State.  But  the  Question  here  is 
not,  ss  if  the  point  were  raised  to-day  for 
the  first  time,  to  what  State  the  tract,  from 
its  situation,  would  now  be  assigned,  but 
whether  it  wss  at  the  time  of  the  cession  of 
the  territory  to  the  United  States,  or  more 
properly  when  Kentucky  became  a  State, 
separated  from  the  main  land  of  Indiana  by 
the  waters  of  the  Ohio  River.  Undoubtedly, 
in  the  present  condition  of  the  tract,  it  would 
be  more  convenient  for  the  State  of  Indiana 
if  the  main  river  were  held  to  be  the  proper 
boundary  between  the  two  States.  That, 
however,  is  a  matter  for  arrangement  and 
settlement  between  the  States  themselves, 
with  the  consent  of  Congress.  If  when  Ken- 
tucky became  a  State  on  the  let  of  June, 
1792,  the  waters  of  the  Ohio  River  ran  be- 
tween that  tract,  known  as  Green  River 
Island,  and  the  main  body  of  the  Staie  of 
Indiana,  her  ri^ht  to  it  follows  from  the  fact 
that  her  Jurisdiction  extended  at  that  time 
to  low-water  mark  on  the  northwest  side  of 
the  river.  She  succeeded  to  the  ancient  right 
and  possession  of  Virginia,  and  they  could 
not  be  affected  by  any  subsequent  change  of 
the  Ohio  River,  or  by  the  fact  that  the  dian- 
nel  in  which  that  river  once  ran  is  now  filled 
up  from  a  variety  of  causes,  natural  and  arti- 
ficial, so  that  parties  can  pass  on  dry  Isnd 
from  the  tract  in  controversy  to  the  State  of 
Indiana.  Its  waters  might  so  depart  from 
its  ancient  channel  astoieave  on  the  opposite 
aide  of  the  river  entire  counties  of  Kentucky, 
and  the  principle  upon  which  her  jurisdic- 
tion would  then  be  determined  is  precisely 
that  which  must  oontiol  in  this  case.    Jfii • 
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401  [90 :  116,  118] .  Her  dominion  and  Juris- 
diction continue  as  they  existed  at  the  time 
she  was  admitted  into  tne  Union,  unaifected 
by  the  action  of  the  forces  of  nature  upoo 
the  course  of  the  river. 

The  question  then  becomes  one  of  fbct: 
Did  the  waters  of  the  Ohio  pass  between  IM^ 
Green  River  Island  and  the  main  land  of  In- 
diana when  Kentucky  became  a  State  and  lier 
boundaries  were  establ  Ished  ?  There  is  much 
evidence  introduced  on  the  part  of  Indiana 
to  show  that  since  her  admission  into  the 
Union  the  Ohio  River  has  not  passed  between 
the  island  and  the  main  land  except  at  in- 
tervals of  hiffh  water ;  and  that  at  low  water 
the  main  land  has  been  accessible  for  portions 
at  least  of  the  year  from  the  island,  free 
from  any  water  obstructions.  Aside  from 
the  roeculations  of  geologists,  which  ars 
not  of  a  very  conyincinff  character,  the  evi- 
dence consisted  principally  of  the  recollec- 
tions of  witnesses,  which  were  more  or  less 
vague  and  imperfect.  Apart  from  thoee 
speculative  theories,  she  produced  no  eyi- 
denoe  that  at  the  time  the  cession  was  made 
by  Virginia  to  the  United  States  in  1784,  or 
when  Kentucky  became  a  State,  the  tract  was 
attached  to  ana  formed  a  part  of  the  territory 
then  ceded,  out  of  which  the  State  of  Indiana 
was  created,  or  that  the  waters  of  the  Ohio 
did  not  run  between  it  and  the  main  land  of 
Indiana  so  ss  to  justify  its  designation  as  an 
island  in  the  river.  Auch  evidence  has  also 
been  given  on  that  subject  by  Kentucky, 
and  a  great  number  of  transactions  shown, 
which  proceeded  upon  the  assumption  that 
the  tract  was  within  the  lurisdiction  of  that 
State.  It  is  clear,  we  think,  from  the  whole 
testimony,  that  at  an  early  day  after  Ken- 
tucky became  a  State,  the  channel  between 
the  island  and  the  main  land  of  Indiana  was 
often  filled  with  water  the  whole  year  and 
sometimes  to  the  width  of  two  hundred 
yards ;  and  that  vrater  passed  through  it,  of 
more  or  less  depth,  the  greater  part  of  the 
year,  until  down  to  a  period  subsequent  to 
the  admission  of  Indiana  into  the  Union. 

But  above  all  the  evidence  of  former  trans- 
actions, and  of  ancient  witnesses,  and  of 
geological  speculations,  there  are  some  un- 
controverted  facts  in  the  case  which  lead  our 
judgment  irresistibly  to  a  conclusion  in  favor 
of  the  claim  of  Kentucky.  It  was  over 
seventy  years  after  Indiana  became  a  State 
before  this  suit  was  commenced,  and  during 
all  this  period  she  never  asserted  any  claim 
by  legal  proceedings  to  the  tract  in  question. 
She  states  in  her  bill  that  all  the  time  since  [61«) 
her  admission  Kentucky  has  claimed  the 
Green  River  Island  to  be  within  her  limits 
and  has  asserted  and  exercised  jurisdiction 
over  it,  and  thus  excluded  Indiana  therefrom, 
in  defiance  of  her  authority  and  contrary  to 
her  rights.  Why  then  did  she  delay  to  assert 
by  proper  proceedings  her  claim  to  the  prem- 
ises? On  the  day  she  became  a  State  her 
right  to  Green  River  Island,  if  she  ever  had 
any,  was  ss  perfect  and  complete  as  it  ever 
could  be.  On  that  day,  according  to  the  al- 
legations of  her  bill  ci  complaint,  Kentucky 
was  claiming  and  exercising,  and  has  done 
so  ever  since,  the  rights  of  sovereignty,  both 
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to  soil  and  jurisdiction;  o^er  the  land. 
On  that  day,  and  for  many  years  afterwards, 
as  justly  and  forcibly  observed  by  counsel, 
there  were  perhaps  scores  of  living  witnesses 
whose  testimony  would  have  settled,  to  the 
exclusion  of  a  reasonable  doubt,  the  pivotal 
fact  upon  which  the  rights  of  the  two  States 
now  hinge,  and  yet  she  waited  for  over 
seventy  years  before  asserting  any  claim 
whatever  to  the  island,  and  during  all  those 
years  ahe  never  exercised  or  attempted  to 
exercise  a  single  ri^ht  of  sovereignty  or 
ownership  over  its  soil.  It  is  not  shown,  as 
he  adds,  that  an  officer  of  hers  executed  any 
process,  civil  or  criminal,  within  it,  or  that 
a  citizen  residing  upon  it  was  a  voter  at  her 
polls,  or  a  juror  In  her  courts,  or  that  a  deed- 
to  any  of  its  lands  is  to  be  found  on  her  rec- 
ords, or  that  any  taxes  were  collected  from 
residents  upon  it  for  her  revenues. 

This  long  acquiescence  in  the  exercise  by 
Kentucky  of  dominion  and  jurisdiction  over 
the  island  is  more  potential  than  the  recol- 
lections of  all  the  witnesses  produced  on 
either  side.  Such  acquiescence  in  the  asser- 
tion of  authority  bv  the  State  of  Kentucky, 
such  omission  to  take  any  steps  to  assert  her 
present  claim  bv  the  State  of  Indiana,  can 
only  be  regarded  as  a  recognition  of  the 
right  of  Kentucky  too  plain  to  be  overcome, 
except  bv  the  clearest  and  most  unquestioned 
prora.  It  is  a  principle  of  public  law  uni- 
versally recognized,  that  long  acquiescence 
in  the  possession  of  territory  and  in  the  ex- 
ercise of  dominion  and  sovereignty  over  It, 
la  conclusive  of  the  nation's  title  and  right- 
ful authority.  In  the  case  of  Rhode  Island 
[0111  V.  MoMaaehvMtU,  45  U.  S.  4  How.  591,  689 
ril :  1116,  1187],  this  court,  speaking  of  the 
long  possession  of  Massachusetts,  and  the 
delays  in  alleging  any  mistake  in  the  action 
of  the  commissioners  of  the  Colonies,  said : 
"Surely  this,  connected  with  the  lapse  of 
time,  must  remove  all  doubta  as  to  the  right 
of  the  respondent  under  the  agreements  of 
1711  and  1718.  No  human  transactions  are 
unaffected  by  time.  Its  influence  is  seen  on 
all  thinn  subject  to  change.  And  this  is 
peculiarly  the  case  in  regeurd  to  matters 
which  rest  in  memory,  ai^  which  conse- 
quently fade  with  the  lapse  of  time  and  fall 
with  the  lives  of  individuals.  For  the  se- 
curity of  rights,  whether  of  States  or  indi- 
ylduals,  long  possession  under  a  claim  of 
title  is  protected.  And  there  is  no  contro- 
versy in  which  this  great  principle  may  be 
invoked  with  greater  justice  ana  propriety 
than  in  a  case  of  disputed  boundary." 

Yattel,  in  his  Law  of  Nations,  speaking 
cm  the  same  subiect,  says:  "The  tranquillity 
of  the  people,  the  safety  of  states,  the  hap- 
piness of  the  human  race  do  not  allow  that 
the  possessions,  empire  and  other  rights  of 
nations  should  remain  uncertain,  subiect  to 
dispute  and  ever  ready  to  occasion  bloody 
wars.  Between  nations,  therefore,  it  becomes 
necessary  to  admit  prescription  founded  on 
length  of  time  as  a  valid  and  incontestable 
title."  Book  IL,  chap.  11,  sec.  149.  And 
Wheaton,  in  his  International  Law,  says: 
"The  writers  on  national  law  have  questioned 
how  far  that  peculiar  species  of  presumption, 
arising  from  the  lapse  of  time,  whidi   is 
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called  prescription,  is  Justlv  applicable  as 
between  nation  and  nation ;  but  the  constant 
and  approved  practice  of  nations  shows  that 
by  whatever  name  it  be  called,  the  uninter- 
rupted possession  of  territory  or  other  prop- 
erty for  a  certain  length  of  time  by  one  state 
excludes  the  claim  of  every  other  in  the  same 
manner  as,  by  the  law  of  nature  and  the 
municipal  code  of  every  civilized  nation,  a 
similar  possession  by  an  individual  excludes 
the  claim  of  every  other  person  to  the  article  .---^. 
of  property  in  question.  **  Part  II.,  chap,  to  18  J 
IV.,  g  164.  Potential  as  are  the  consider- 
ations drawn  from  the  long  silence  and  ac- 
quiescence of  Indiana  in  the  claim  and  pre- 
tensions of  Kentucky,  her  affirmative  actico 
is  not  the  less  persuasive  in  favor  of  Ken- 
tucky's claim.  It  appears  that  on  March 
S6,  1804,  Congress  authorized  a  survey  into 
townships,  six  miles  square,  of  the  public 
lands  north  of  the  Ohio  River  and  east  of 
the  Mississippi  River.  Chap.  85,  2  Stat. 
277.  Under  this  Act  a  survey  was  made  of 
the  land  in  the  vicinity  of  Qreen  River  Island 
in  the  month  of  December,  1805,  and  in  April, 
1806,  and  it  did  not  include  the  island  within 
the  territory  north  of  the  Ohio,  but  treated 
the  bank  of  the  bayou  or  duumel  north  of 
the  island  as  the  bank  of  that  river.  The 
notes  of  this  survey  were  given  in  evidence 
and  show  conclusively  that  the  officers  of  the 
government  at  that  time  did  not  consider  the 
tract  in  controversy  as  forming  any  part  of 
the  territory  of  Indiana,  but  did  consider 
that  Uie  waters  of  the  Ohio  River  running 
north  of  it  made  the  tract  now  in  controversy 
an  island  of  Uie  river.  This  survey  from 
ti^e  time  it  was  made  has  been  regarded  as 
establishing  the  fact  that  the  southern  bound- 
ary of  Indiana  lies  north  of  Uie  island.  It 
is  now  insisted  that  the  lines  of  this  survey 
were  intended  merely  as  meander  lines  run 
for  the  purpose  of  defining  the  sinuosity  of 
the  bank  ami  the  means  oi  ascertaining  the 
quantity  of  land  then  subject  to  sale,  and 
were  not  intended  as  a  boundary  line  of  the 
island.  Conceding,  for  Uie  purposes  of  this 
case,  Uiat  tJiis  is  true,  so  far  as  related  to  the 
flxinff  of  the  precise  line  of  low- water  mark, 
to  which  the  territory  of  Indiana  extended, 
it  does  not  affect  the  force  of  the  survey,  as 
evidence  that  the  island  was  not  included 
within  that  teiritory,  according  to  the  judg- 
ment at  that  time  of  the  surveying  officers 
of  the  United  States.  With  knowledge  of 
this  survey,  tho  Legislature  of  that  State,  on 
the  27th  of  M)ruary,  1875,  passed  an  Act 
entitled  "An  Act  to  Ascertain  the  Location 
of  the  Boimdaiy  Line  between  Uie  States  of 
Indiana  and  Kentucky  above  and  near  Evans- 
ville,  and  Making  the  Same  Bvidenoe  in  any 
Dispute."  This  Act  recited  that  difficulty 
and  dispute  had  arisen  between  the  ownera  [ftlS] 
of  land  in  Indiana  and  Kentucky  in  regard 
to  the  boundary  line  between  the  two  States, 
and  that  such  difficulty  involved  the  title  to 
large  tracts  of  land  above  and  near  the  line 
between  Qreen  River  Island  and  the  State  of 
Indiana,  and  empowered  and  directed  the 
governor  to  select  a  commissioner,  who  should 
be  a  resident  of  the  State  and  a  practical 
surveyor,  to  act  with  a  similar  commissioner 
to  be  appointed  by  the  governor  of  Kentucky ; 
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Aod  piorlded  Oal  the  two 
•elected  ihoiild  flMke  *  fonvj  o#  the  line 
diriding  the  States,  begiimiiis  at  the  head 
of  Graeo  BiTer  Island  near  and  oppoeite  to 
the  month  of  Green  RiTer,  ana  running 
thenoe  down  the  Ohlo.BiTer  toltha  lower 
end  of  the  island. 

The  second  and  third  aeetlona  of  thia  Act 
are  as  follows: 

*  See.  %.  In  running  said  line  the  said  com* 
missioners  shall  consali  and  be  gorenied  by 
the  sonrers  original Ij  made  by  the  goTem- 
ment  of  the  United  States  when  such  soireys 
are  nol  inconsistent  with  each  other,  and 
they  ahall  establish  and  mark  proper  monn- 
menta  alon|^  said  line,  whereby  the  aame 
mar  be  plainly  indicated  and  perpetuated. 

"^Sec.  8.  Within  ten  days  after  making? 
such  surrey  and  establishing  said  line,  said 
commissioners  shall  reduce  the  aame  to  writ- 
iof *  giving  a  full  and  plain  description  of 
all  t&B  couFMs  and  distances,  ana  of  the 
marks  and  monuments  made  and  established, 
and  sign  and  acknowledge  the  same  before 
some  officer  authorized  to  take  acknowledg- 
ments of  deeds,  which  writing,  so  acknowl- 
edged, shall  be  recorded  in  the  recorder's 
ofnce  in  the  Counties  of  Vanderburgh  and 
Warrick,  and  tiie  origiual  tile  in  the  office  of 
the  secretaiy  of  state,  and  such  writing,  or 
the  record  thereof,  shall  be  conclusiTe  eTi- 
dence  in  any  of  the  courts  of  this  State  of 
the  boundary  line  between  the  States  of  In- 
diana and  Kentucky,  between  the  points  on 
said  Qreen  RiTer  Island  heretofore  indicated." 

An  appropriation  was  also  made  for  the 
•unrey. 

An  Act  of  similar  purport  had  been  passed 
Irr  the  Stote  of  Kentucky  on  the  28d  of  April, 
1878.  authorizing  the  goremor  of  that  State 
to  appoint  a  surreyor  to  act  with  the  person 
elected  by  the  goTemor  of  Indiana  and  make 
a  surrey  of  the  line.  In  punuance  of  these 
Acts  the  States  each  aprointed  a  commissioner 
to  warrey  the  line.  The  commissioners  ac- 
cordingly, in  1877,  made  a  surrey,  and  ran 
a  line  on  the  north  side  of  Green  RiTer  Island, 
and  also  of  the  small  tract  known  as  Buck 
Island.  In  doing  this,  they  followed  the 
lines  of  the  United  States  survey  of  1806. 
By  this  surrey  both  these  islands  were  left 
within  the  State  of  Kentucky.  Complaint 
being  made  of  the  action  of  the  commis- 
sioners in  running  the  line  on  the  high 
bank,  the  goyemor  of  Indiana  directed  the 
commissioner  of  that  State  to  suspend  any 
further  action  under  the  Act,  and  subsequently 
visited  Svansville,  a  city  in  Indiana,  north- 
west of  the  island,  and  near  the  surrey  made, 
and  examined  the  line  of  the  surrey,  and  in 
a  subsequent  letter  to  the  commissioners  stated 
that  the  line  thus  run  did  not  in  any  part 
conform  to  the  low- water  mark  of  the  river, 
but  that  the  greater  part  was  upon  the  buik, 
and  the  residue  at  a  aistance  from  it,  leaving 
a  tract  of  land  between  it  and  the  river. 

Subsequently  the  Lejg;i8lature  of  Indiana, 
upon  the  recommendation  of  Uie  governor, 
repealed  the  law  authorizing  the  survey,  and 
on  the  14th  of  March,  1877,  passed  an  Act 
authorizing  the  governor  to  enter  into  nego- 
tiations with  Uie  governor  of  Kentucky  for 
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the  acquisition  from  the  latter  Slate  of  all 
her  rights  of  jurisdiction  and  soil  over  the 
(heen  Rirer  Island  and  her  claim  for  any 
ground  on  the  Indiana  side  of  the  river  at 
said  island,  or  to  establish  the  line  between 
the  States  by  sarrevs,  to  be  msde  in  sodi 
manner  as  they  mignt  deem  just;  prorided 
that  the  governor  of  Kentucky  should  be 
authorizea  to  enter  into  the  agreement  by  tlio 
Legislature  of  that  State,  ana  the  consent  of 
CougresB  should  be  obtained  thereto.  Tliese 
efforts  to  adjust  the  boimdaiT  line  failing, 
the  governor  was  authorized  to  direct  the 
prosecution  in  thia  court  of  a  suit  for  the 

Eurpose   of  determining   and   settling   the 
oundaiy. 

Now,  whilst  no  agreement  between  the 
States  would  be  of  any  validity  under  the 
Constitution  without  the  consent  of  Congress, 
and  the  survey  made  pursuant  to  the  joint 
action  of  the  two  States  would  not  have  been 
legally  binding  even  had  it  not  been  with- 
drawn before  the  report  of  the  commissioners 
was  filed  in  the  offices  designated  in  the  Acts, 
still  the  Law  of  Indiana  authorizing  the  line 
to  be  fixed  in  accordance  with  the  survey  of 
the  United  States  (and  no  other  was  made  [515] 
except  the  one  in  1806,  although  the  Act 
spealcs  of  surveys),  was  a  plain  recognition 
on  her  put  that  the  boundazy  of  the  State 
was  north  of  the  island,  though  it  was  un- 
certain where  the  line  should  be  drawn  on 
the  land,  inasmuch  as  the  channel  of  the 
bayou  had  been  filled  up.  It  is  an  admission 
entitled  to  great  weight  in  explaining  the 
cause  of  the  State's  general  acquiescence, 
from  the  time  it  was  admitted  into  the  Union 
up  to  the  passage  of  that  Act,  in  the  claim 
and  lurisdiction  of  Kentucky.  Independently 
of  the  necessity  of  obtaining  the  consent  of 
Congress  to  tlw  execution  of  any  agreement 
between  the  two  States,  it  was  competent  for 
the  State  of  Indiana  to  provide  for  a  survey 
of  a  line  already  established,  and  to  make 
auch  survey  evidence  in  subsequent  contro- 
versies upon  the  subject. 

Whilst  on  the  part  of  Indiana  there  was  a 
want  of  affirmative  action  in  the  assertion  of 
her  present  claim,  and  a  general  acquiescence 
in  tne  claim  of  Kentucky,  there  was  affirma- 
tive action  on  the  part  of  Kentucky  in  th;^  as- 
sertion of  her  rights,  as  we  have  seen  by  the 
Law  declaring  the  boundaries  of  her  counties 
on  the  Ohio  Klver,  passed  in  January,  1810 ; 
and  there  was  action  taken  in  the  courts  of 
the  United  States  and  of  the  State  by  parties 
claiming  under  her  or  her  grantor,  ana  there 
was  also  action  by  her  officers  in  the  asser- 
tion of  her  authority  over  the  land;  all  of 
which  tends  to  support  the  claim  of  rightful 
jurisdiction.  It  at  least  shows  tliat  her  clai  m 
was  never  abandoned  by  her  or  her  people. 
On  the  10th  of  February,  1784,  Virginia  is- 
sued a  military  land  warrant  to  one  John 
Slaughter.  In  March,  1785,  Slaughter  had 
a  tract  of  six  hundred  acres  surveyed,  upon 
which  he  located  a  part  of  that  warrant, 
and  the  tract  was  conveyed  to  him  by  the 
Commonwealth  of  Virginia  on  the  10th  of 
February,  1790,  by  patent,  in  which  the  land 
was  described  by  metes  and  bounds  as  lying 
in  the  district  set  apart  for  the  officers  and 
soldiers  of  the  Virginia  Continental  Line. 
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midway  between  Newport  in  Suentuc^  and 
Cindimati  in  Ohio,  and  was  indicted  m  the 
oonrts  of  Kentucky  for  unlawfully  aolem- 
nizing  a  marriage,  and  was  oouTictod  of  the 
offense,  he  not  havinff  been  authorized  to  per> 
form  that  oeremony  by  the  ooun^  oourt  of 
that  State.  The  Court  of  Appeals  of  Ken- 
tucky in  affirming  the  oonyiction  referred  to 
the  authority  of  Handly  ▼.  Anthony,  and 
said:  '"That  the  boundary  and  jurisdiction 
of  the  State  of  Kentucky  rightfully  extend 
to  low- water  mark  on  the  western  or  north- 
western side  of  the  River  Ohio  must  now  be 
considered  as  settled."  The  same  doctrine 
was  maintained  in  CommonwedUh  t.  Oamer,  8 
Oratt  666,  by  the  General  Ck)urt  of  Virginia, 
at  its  June  Term,  1840,  after  elaborate  con- 
sideration, against  the  earnest  contention  of 
some  of  its  Judges  that  the  jurisdiction  of 
the  State  after  the  cession  extended  to  the 
line  of  high- water  mark  on  the  northwest 
side  of  the  river. 

We  agree  with  the  observations  of  the 
court  in  Handly  v.  ArUhonu,  that  great  in- 
convenience would  have  followed  if  land  on 
oither  side  of  the  river,  that  was  separated 
from  the  main  land  only  by  a  mere  bayou, 
which  did  not  appear  to  have  ever  been  navi- 
gable, and  was  ory  a  portion  of  the  year, 
had  been  attached  to  the  iurisdiction  of  the 
State  on  the  opposite  side  of  the  river; 
and,  in  the  absence  of  proof  that  the  waters 
of  the  river  once  flowea  between  the  tract  in 
controversy  in  this  case,  and  the  main  land 
of  Indiana,  we  should  feel  compelled  to  hold 
that  it  was  properly  within  the  jurisdiction 
of  the  latter  State.  But  the  Question  hero  is 
not,  as  if  the  point  were  raised  to-day  for 
the  first  time,  to  what  State  the  tract,  from 
its  situation,  would  now  be  assigned,  but 
whether  it  was  at  the  time  of  the  cession  of 
the  territory  to  the  United  States,  or  more 
properly  when  Kentucky  became  a  State, 
separated  from  the  main  land  of  Indiana  by 
the  waters  of  the  Ohio  River.  Undoubtedly, 
in  the  present  condition  of  the  tract,  it  would 
be  more  convenient  for  the  State  of  Indiana 
if  the  main  river  were  held  to  be  the  proper 
boundary  between  the  two  States.  Tmt, 
however,  is  a  matter  for  arrangement  and 
settlement  between  the  States  themselves, 
with  the  consent  of  Congress.  If  when  Ken- 
tucky became  a  State  on  the  1st  of  June, 
1792,  the  waters  of  the  Ohio  River  ran  be- 
tween that  tract,  known  as  Green  River 
Island,  and  the  main  body  of  the  State  of 
Indiana,  her  ri^ht  to  it  follows  from  the  fact 
that  her  jurisdiction  extended  at  that  time 
to  low-water  mark  on  the  northwest  side  of 
the  river.  She  succeeded  to  the  ancient  right 
and  possession  of  Virginia,  and  they  could 
not  be  affected  by  any  subsequent  chiange  of 
the  Ohio  River,  or  by  the  fact  that  the  dian- 
Del  in  which  that  river  once  ran  is  now  filled 
op  from  a  variety  of  causes,  natural  and  arti- 
ficial, so  that  parties  can  pass  on  dry  land 
from  the  tract  in  controversy  to  the  btate  of 
Indiana.  Its  waters  misht  so  depart  from 
its  ancient  channel  as  to  leave  on  the  opposite 
•ids  of  the  river  entire  counties  of  Kentuc^, 
4Uid  the  principle  upon  which  her  jurisdic- 
tion would  then  be  determined  is  precisely 
that  which  must  ooatrol  in  this  case.    MU- 


90wi  T.  KentuOqt,  78  U.  8.  11  Wall.  899, 
401  [90 :  116,  118J.  Her  dominion  and  juris- 
diction continue  as  they  existed  at  the  time 
she  was  admitted  into  the  Union,  unaffected 
by  the  action  of  the  forces  of  nature  upoo 
the  course  of  the  river. 

The  question  then  becomes  one  of  Udti 
Did  the  waters  of  the  Ohio  pass  between  iBM 
Green  River  Island  and  the  main  land  of  In- 
diana when  Kentucky  became  a  State  and  her 
boundaries  were  established?  There  is  much 
evidence  introduced  on  the  part  of  Indiana 
to  show  that  since  her  admission  into  the 
Union  the  Ohio  River  has  not  passed  between 
the  island  and  the  main  land  except  at  in- 
tervals of  hiffh  water ;  and  that  at  low  water 
the  main  land  has  been  accessible  for  portions 
at  least  of  the  year  from  the  island,  free 
from  any  water  obstructions.  Aside  from 
the  roeculations  of  geologists,  which  are 
not  of  a  very  convincing  character,  the  evi- 
dence consisted  principally  of  the  recollec- 
tions of  witnesses,  wnich  were  more  or  less 
vague  and  imperfect.  Apart  from  those 
speculative  theories,  she  produced  no  evi- 
dence that  at  the  time  the  cession  was  made 
by  Virginia  to  the  United  States  in  1784,  or 
when  Kentucky  becsme  a  State,  the  tract  was 
attached  to  and,  foimed  a  part  of  the  territory 
then  ceded,  out  of  which  the  State  of  Indiana 
was  created,  or  that  the  waters  of  the  Ohio 
did  not  run  between  it  and  the  main  land  of 
Indiana  so  as  to  justify  its  designation  as  an 
island  in  the  river.  Auch  evidence  has  also 
been  given  on  that  subject  by  Kentucky, 
and  a  great  number  of  transactions  shown, 
which  proceeded  upon  the  assumption  that 
the  tract  was  within  the  Iurisdiction  of  that 
State.  It  is  clear,  we  think,  from  the  whole 
testimony,  that  at  an  early  day  after  Ken- 
tucky became  a  State,  the  channel  between 
the  island  and  the  main  land  of  Indiana  was 
often  filled  with  water  the  whole  year  and 
sometimes  to  the  width  of  two  hundred 
yards ;  and  that  water  passed  through  it,  of 
more  or  less  depth,  the  greater  part  of  the 
year,  until  down  to  a  period  subsequent  to 
the  admission  of  Indiana  into  the  Union. 

J3ut  above  all  the  evidence  of  former  trans- 
actions, and  of  ancient  witnesses,  and  of 
geological  speculations,  there  are  some  un- 
controverted  facts  in  the  case  which  lead  our 
judgment  irresistibly  to  a  conclusion  in  favor 
of  the  claim  of  Kentucky.  It  was  over 
seventy  years  after  Indiana  became  a  State 
before  this  suit  was  commenced,  and  during 
all  this  period  she  never  asserted  any  claim 


and  has  asserted  and  exercised  jurisdiction 
over  it,  and  thus  excluded  Indiana  therefrom, 
in  defiance  of  her  authority  and  contrary  to 
her  rights.  Why  then  did  she  delay  to  assert 
by  proper  proceedings  her  claim  to  the  prem- 
ises? On  the  day  she  became  a  State  her 
right  to  Green  River  Islsnd,  if  she  ever  had 
any.  was  as  perfect  and  complete  as  it  ever 
could  be.  On  that  day,  according  to  the  al- 
legations of  her  bill  of  complaint,  Kentucky 
was  claiming  and  exercising,  and  has  done 
so  ever  since,  the  rights  of  sovereignty,  both 
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The  (l«clBntlon  alleged  that,  at  Uie  dates 
wben  the  bonds  became  pavable.  p«7ment  of 
the  principal  was  demanaed  ij  the  IlDited 
States  ana  refused  bj  the  Btate  of  North 
Carolina. 

The  State  of  Korth  OaroHna  pleaded  paj- 
aieal  of  tbe  prfncipal  sums  of  the  bonda  afUr 
they  became  payable,  togeOier  with  all  Id- 
MKSt  accnied  theieon  to  the  days  whra  thej 
beuune  payable. 

The  United  States  moved  tor  Judgment,  si 
by  nil  dMt,  because  the  plea  did  not  answer 
■o  much  of  their  demand  as  was  for  tntereat 
after  the  bonds  became  payable. 

The  case  was  submitted  to  the  decision  of 
the  court  upon  a  case  stated,  signed  by  the 
Attorney -Geneni  of  the  United  States,  and 
by  the  Attorney- Oeneral  of  North  Carolina, 
ss  follows : 

"The  parties  to  the  above-entitled  case 
stipulate  that  upon  the  issue  joined  the  facts 
are  that  payment  of  the  bonds  was  demanded 
and  Tcfusea  at  the  several  times  in  the  years 
1884  and  188S  In  the  declaration  alleged ;  but 
subsequently,  upon  or  about  the  3d  day  of 


Octotwr,  1889,  all  couoons  upon  the  bonds 
were  paid,  and  that,  besides,  $147,000  was 
paid  upon  account  of  whatever  might  then 
remain  due  upon  the  bonds;  the  United 
States  then  contending  that  because  of  In. 
terest  at  six  per  cent  per  annum,  which  at  ' 
that  time  had  accrued  upon  the  principal  of 
the  bonds  since  their  maturity,  such  payment 
left  still  unnald  upon  the  debt  the  sum  of 
$41,380;  whilst  the  State  theu  contended 
uiat  no  Interest  had  accrued  upon  the  prin- 
cipal of  the  bonds  after  their  maturity,  and 
therefore  that  such  p^ment  wss  fn  full  ot 
such  debt. 

"The  parties  submit  to  the  court  that,  in> 
case  as  mattar  of  law  the  principal  of  said 
bonds  did  so  bear  interest  after  maturitv, 
judgment  is  to  be  entered  for  the  plaintiff 
for  $11,280;  but  that  if  it  did  not  so  bear 
intenet,  judgment  Is  to  be  entered  for  the 
defenduit." 

Mam.  W.  B.  B.  XUlar,  Attu-Oen.,  8. 
F.  PhllUns,  /.  ff.  Zaehry  and  F.  D.  J"  ~ 
tuy,  for  plaintiff ; 


XtKm- 


nontlM  thereafter,  nntll  the  wbola  (abMrlption  in 
betialt  ot  (be  Btate  shall  be  paid:  PntUiA.'tbt 
Hcaiurerana  pneldeatof  mm  oompaor  shaU,  be- 
lon  thar  reoelve  the  aforesaid  InstaHnMors.  satto- 
'   faotoillTSSiiire  the  Board  of  Internal  Improve- 


T  their  certtBcaies,  under  the  se 


otsald 


elODt  lo  meet  ^0  instalhDant  required  to  be  paid  br 
the  sute  at  that  time. 
-Sm.  as.    That  tbe  oomritroUer  shall  redster.tba 


putiUo  trounrer,  and  Iv  him  eanoeled,  and  a  new- 
one.  Cor  the  same  amount,  Issued  In  Ha  plaee  to  the- 
persaatawbomthesameistniDstened.^  lAwsot 
North  ChroUna  ot  ISIMD,  pp.  IfiS,  161,  Itt. 

Tbe  Ao(  oCI>eoami)erariK«,ohap.l%entttledi 
"Ad  Actto  Basulale  the  Voim  of  Bonds  mued  br 
the  Steia,"  oonialDS  tbe  toUowlna  provblona: 

"Seo.  L  That  aU  aettltloates  fisreiMer  to  ball* 
■nad  toranr  moner  to  iMboimwad  for  the  Bmte  Iv^ 
vlrtne  of  vx<f  Aoc  now  In  forea  autliarUnc  the 
same,  or  of  anr  Aot  whloh  mar  be  heieatter  passed 
for  that  purfraaa,  shall  be  aUnied  br  (be  covemor 
and  eouotenlxaed  br  tbe  pQbUo  neasnrar,  and 
Maled  with  the  ireat  seal  ot  the  State,  and  sballbe 
madeparableto — ' — orbeaiv;  andthaprlndpal 
ahsll  be  made  pajable  br  the  Biate  at  a  dar  nonied 
Id  tne  certlfleate  or  bono;  and  ooapom  of  InteMM 
Id  such  form  as  mar  be  PTMorlbed  hf  tbe  publio 
treunrar,  and  to  be  attaohed  te  tbe  oeitlSoate,  and 
tbeoertlfloaiesaDdaouuonsaUaohed  tharete  shall 
bemadejiuBbleatsuahbankor  plaoe  In  tbe  CICT- 
of  Hew  Tore  as  he,  the  pubUo  treasurer,  maj  think 
proper,  or  a(  tbe  offloa  of  the  pubUo  (reasurr  al. 
Haiels:h.  If  preferred  by  the  purahasen  Pruetiltd. 


rffi 


AntHMr,  That  do  sudi  eertMcaU  shall  be  la 

a  lev  suDi  than  one  tbnuHBDd  dollars,  and  no  cwrti* 
Boate  shall  be  Mid  tor  a  lea  sum  than  par  val — 

"8«o.l.   That  a  shall  be  tbe  dut7  of  the  p 
toeaaurerto  enter  ma  book,  to  be  kept  '~ 
purpose,  a  Dkemorandum  of  eaoh  boDd  i 
caU  Issued  Iv  virtu*  of  this  Aot.  ihe 
date  of  iMue.  when  and  where  parable, 
tauedjOrto  whom  sold,  and  at  whatpn 
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The  language  of  the  Act  of  1848-40  im- 
ports a  propo^  obligation  upon  the  part  of 
the  State  to  pay  interest  upon  the  money  to 
be  borrowed  up  to  the  time  of  its  repayment. 

WKirda/y  t.  Bladdedge,  2  Hayw.  28 ;  Beck- 
with  V.  ffartfird,  P.  db  R  B.  Co,  2^  Conn. 
268,  76  Am.  Dec.  599. 

The  State  of  North  Carolina  is  liable  for 
interest  on  the  bonds. 

United  States  t.  MeKee,  91  U.  S.  442,  400 
(28:  826,  827)  ;  8taU  ▼.  BUmnL  1  Hayw.  4; 
Devermx  ▼.  Bwrgwin,  11  Ired.  L.  490 ;  LeudM 
▼.  BaurUree,  79  N.  C.  122;  Patapsco  Ouano 
Co.  T.  Magee,  86  N.  C.  860;  Attorney- General 
T.  Gape  Fear  Na/o.  Co.  2  Ired.  Eq.  444 ;  Bled- 
soe Y.  State,  64  N.  C.  892. 

The  law  which  defines  the  right  to  the  in- 
terest here  in  the  present  case  is  that  of  New 
York.  The  contract  was  to  be  executed,  and 
in  view  of  law  was  broken,  in  the  latter 
43tate. 

Story,  Confl.  Laws,  §  280  et  aeq.:  Andrews 
y.  P&nd,  88  U.  S.  18 Pet.  66  (10:  61)  ;  Codde 
T.  Flack,  98  U.  S.  844  (28 :  949)  ;  OtUywa  ▼. 
First  Nat.  Bank,  106  U.  8.  842  ^ :  1127)  ; 
Bob&rts  V.  McNeely,  7  Jones,  L.  (N.  C.)  606, 
78  Am.  Dec.  261 ;  SeUetk  ▼.  French,  1  Conn. 
«2,  6  Am.  Dec.  185;  People  v.  New  York 
County,  5  Cow.  881 ;  Lush  y.  Druse,  4  Wend. 
•818 ;  MiUer  ▼.  Burroughs,  4  Johns.  Ch.  486 ; 
United  States  ▼.  Bank  of  Metropolis,  40  U.  S. 
15  Pet.  877  (10 :  774)  ;  Van  Bensselam'  t.  Jew- 
-ett,  2  N.  Y.  185 ;  People  t.  Canal  Comrs.  5 
Denio,  401. 

Messrs.  T.  F«  Davidson*  Atty-Qen.  of 
North  Carolina,  and  S«  O.  Ry»n»  for  defend- 
ant: 

Unless  the  contract  was  express  to  pay 
post-maturity  interest,  the  defendant  is  not 
liable. 

Attorney- General  ▼.  Cape  Fear  Nae.  Co.  2 
Ired.  :i^  (N.  C.)  444;  Bledsoe  y.  State,  64 

In  construing  the  statutes  of  a  State  the 
federal  courts  will  adopt  the  settled  construe- 
'tion  of  the  state  courts. 

Elmendorf  y.  Taylor,  28  U.  S.  10  Wheat. 
152  (6:  289)  ;  Shelby  y.  Guy,  24  U.  S.  11 
Wheat.  861  (6 :  49S)  ;  Bdl  v.  Morrison,  26  U. 
43.  1  Pet.  861-876  (7:  174-185) :  MCluny  y. 
SiUiman,  28  U.  8.  8  Pet.  m  (7 :  676)  ; 
MCutchen  y.  MarshaU,  88  U.  8.  8  Pet.  220 
(8:  928). 

«Where  state  courts  haye  yaried,  last  decis- 
ion adopted. 

Lejftnifwdl  y.  Warren,  67  U.  S.  %  Black, 
599  (17:  261). 

And  such  adoption  will  follow,  eyen 
-thouffh  the  Unitea  States  Supreme  Court  has 
•decided  adyersely  before. 

Carroll  County  y.  United  States,  85  U.  8.  18 
Wall.  71  (21 :  771)  ;  Christy  y.  Pridgeon,  71 
V.  S.  4  Wall.  196  (18 :  822)  ;  i\wt  y.  KendaU 
Oounty,  105  U.  8.  667  (26:  1204)  ;  ffenderson 
y.  Giiffln,  80  U.  8.  5  Pet.  161  (8 :  79)  ;  Pot- 
ter's Dwar.  Stat  (1874)  146.  rule  1 ;  Burgess 
V.  Seligman,  107  U.  8.  90,  88-85  (27 :  859, 
^65)  ;  Jqffray  y.  MeGehee,  107  U.  8.  861  (27 : 
49^  ;  BathY.  Ehman,  107U.  8.  819  (27:499). 

If  the  terms  of  the  omtract  be  aoubtful, 
where  the  State  la  a  party  specially,  then  the 
•contract  shall  be  construed  In  consonance 
with  the  common  law. 

4t8 


2  Wait,  Act.  and  Del  286 ;  Hooper  y.  Bal- 
timore, 12  Md.  464 ;  Keech  y.  Balttmore  A  W. 
B.  Co.  17  Md.  82. 

Interest  is  a  creature  of  statute  and  is  not 
recoverable  under  the  common  law. 

Pekin  y.  Beynolds,  81  111.  529,  88  Am.  Dec. 
244. 

Upon  a  contract  for  the  payment  of  money 
and  for  interest  thereon  by  installments,  but 
which  is  silent  as  to  interest  after  the  time 
specified  for  the  payment  of  the  principal, 
the  creditor  is  entitled  to  interest  after  that 
time  hj  operation  of  law,  and  not  by  any 
provision  of  the  contract. 

Be  Bartenbaeh,  11  Nat.  Bankr.  Reg.  61 ; 
Lash  y.  Lambert,  15  Minn.  416,  2  Am.  Rep. 
142;  Cook  v.  Fowler,  L.  R.  7  H.  L.  27,  9 
Eng.  Rep.  (Moak's  notes)  17 

The  public  can  act  only  through  its  author- 
ized agents,  and  it  is  not  bound  until  all 
who  are  to  participate  in  what  is  to  be  done 
have  performed  their  respective  duties.  Ne- 
gotiable paper  is  no  more  protected  against 
this  inquiry  than  any  other. 

Anthony  v.  Jasper  County,  101  U.  S.  698 
(25 :  1005)  ;  Coler  v.  Cleburne,  181  U.  8.  162 
(83 :  146)  ;  Randolph,  Com.  Paper,  §§  848. 
850. 

Mr.  Justice  Qray  delivered  the  opinion  of 
the  court: 

This  is  an  action  brought  in  this  court  by 
the  United  States  against  the  State  of  North 
Carolina  upon  bonds  issued  by  the  State  and 
held  by  the  United  States.  By  the  case 
stated,  it  appears  that  the  State,  some  time 
after  the  maturity  of  the  bondis,  paid  the 
principal,  toother  with  interest  thereon  to 
the  time  when  the  bonds  became  payable; 
and  the  only  question  presented  for  our  decis- 
ion is  whether,  as  matter  of  law,  the  prin- 
cipal of  the  bonds  bore  interest  after  maturity, 
and  according  to  our  opinion  upon  this  ques- 
tion judgment  is  to  be  enterea  for  the  one 
party  or  the  other. 

Interest,  when  not  stipulated  for  by  con- 
tract, or  authorized  by  statute,  is  allowed  by 
the  courts  as  damages  for  the  detention  of 
money  or  of  property,  or  of  compensation, 
to  which  the  plaintiff  is  entitled ;  and,  as 
lias  been  settled  on  grounds  of  public  con- 
venience, is  not  to  be  awarded  against  a 
sovereig^  government,  unless  its  consent  to 
pay  interest  has  been' manifested  by  an  Act  of 
Its  Legislature,  or  by  a  lawful  contract  of  its 
executive  officers.  United  States  y.  Sherman^ 
98  U.  8.  565  [25:  285]  ;  United  States  y. 
Bayard,  127  U.  8.  251,  260  [82:  159.  168], 
ana  authorities  there  collectea ;  B$  Cfosman, 
L.  R  17  Ch.  Div.  771. 

In  Gosman's  Case,  just  cited,  where  the 
personal  property  of  a  deceased  person  had 
been  taken  possession  of  by  the  Crown  for 
want  of  known  next  of  kin  and  was  after* 
wards  recovered  by  petition  ol  right  by  per- 
sons proved  to  be  the  next  ox  kin,  who 
claimed  interest  for  the  time  the  Crown  held 
the  property.  Sir  (3eorge  Jessel,  Master  of 
the  Rolls,  speaking  for  the  0)urt  of  Appeal, 
summed  up  the  law  of  England  In  this  short 
iudgment :  "  There  is  no  ground  for  charging 
the  Crown  with  interest.  Interest  la  only 
payable  by  statute  or  by  contract* 
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Id  UhiM  States  t.  Sherman,  the  Circuit 
t>>urt  of  the  United  States  for  the  District 
of  South  Carolina  had  certified  that  there 
was  probable  cause  for  an  act  done  by  an 
officer  of  the  United  States,  for  which  judg- 
ment had  been  recovered  against  him  in  that 
•court ;  and  consequently,  by  express  Acts  of 
Oongress,  **  the  amount  so  recoyered**  was  to 
"  be  provided  for  and  paid  out  of  the  proper 
appropriation  from  the  treasury."  Acts  of 
Mirch  8,  1863,  chap.  76,  §  12  (12  Stat.  741)  ; 
July  28,  1866,  chap.  298.  §  8  (1^  Stat.  829). 
This  court  held  that  the  judgment  creditor 
was  entitled  to  receive  from  the  United 
8tates  the  amount  of  the  judgment  onlr, 
without  interest ;  and  Mr.  Justice  Strong,  in 
<ielivering  the  opinion,  said:  "When  the 
certificate  is  given,  the  claim  of  the  plaintiff 
in  the  suit  is  practically  converted  into  a 
claim  against  tne  government ;  but  not  until 
then.  Before  that  time,  the  government  is 
under  no  obligation,  and  the  Secretary  of  the 
Treiisury  is  not  at  liberty  to  pay.  When 
the  obligation  arises,  it  is  an  obligation  to 
pay  the  amount  recovered ;  that  is,  the  amount 
for  which  judgment  has  been  given.  The 
Act  of  Congress  savs  not  a  word  about  inter- 
est. Judgments,  it  is  true,  are  by  the  law 
of  South  Carolina,  as  well  as  by  federal 
legislation,  declared  to  bear  interest.  Such 
legislation,  however,  has  no  application  to 
the  government ;  and  the  interest  is  no  part 
of  the  amount  recovered.  It  accrues  only 
after  the  recovery  has  been  had.  Moreover, 
whenever  interest  is  allowed,  either  by 
statute  or  bv  conmion  law,  except  in  cases 
where  there  has  been  a  contract  to  pay  inter- 
est, it  if  allowed  for  delav  or  default  of  the 
debtor.  But  delay  or  default  cannot  be  at- 
tributed to  the  government.  It  is  presumed 
to  be  always  ready  to  pay  what  it  owes." 
98  U.  S.  667,  568  [26 :  286J. 

In  United  Statee  t.  Bayard,  this  court  held 
that  on  money  received  by  the  Secretary  of 
State  from  a  foreign  government  under  an 
international  awara,  invested  bv  him  in  in- 
terest-bearing securities  of  the  United  States, 
and  ultimately  paid  to  the  petitioner,  inter- 
est was  not  payable,  because  the  money  was 
in  efPect  withheld  by  the  United  States ;  and 
Mr.  Justice  Blatchford,  delivering  judgment, 
said:  ** The  case  therefore  falls  within  the 
well -settled  principle  that  the  United  States 
are  not  liable  to  pay  interest  on  claims  against 
them,  in  the  absence  of  express  statutory 
provision  to  that  effect.  It  has  been  estab- 
li^ed  as  a  general  rule,  in  the  practice  of 
the  government,  that  interest  is  not  allowed 
on  claims  against  it,  whether  such  claims 
originate  in  contract  or  in  tort,  and  whether 
they  arise  in  the  ordinary  business  of  admin- 
istration or  under  private  Acts  of  relief, 
passed  by  Congress  on  special  application. 
The  only  recognized  exceptions  are  where 
the  government  stipulates  to  pay  interest, 
and  where  interest  is  given  expressly  by  an 
Act  of  Congress,  either  by  the  name  of  in- 
terest or  by  that  of  damages. "  127U.  S.  260 
[82:  1681. 

In  Umted  Statet  v.  MeEee,  where  a  claim 
against  the  United  States  for  monejrs  and 
supplies  furnished  during  the  Revolutionary 
War  had  been  referred  by  Congress  to  Uie 
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court  of  claims  with  directions  to  be  governed 
in  its  adjustment  and  settlement "  by  the  rules 
and  regulations  heretofore  adopted  by  the 
United  States  in  the  settlement  of  like  cases,  * 
interest  was  allowed  by  that  court,  and  by 
this  court  on  appeal,  because  Congress  was 
shown  to  have  allowed  interest  in  many 
private  Acts  for  the  settlement  of  similar 
claims.  10  Ct.  CI.  281.  286 ;  91  U.  S.  442, 
461  [28:  826,  827]. 

In  United  States  v.  Bank  of  Metropoiis,  40 
U.  8.  16  Pet.  877  [10:  774],  cited  at  the 
bar,  no  question  of  interest  was  suggested 
by  counsel,  or  considered  by  the  court. 

In  North  Carolina,  as  elsewhere,  in  an 
action  against  a  private  person,  to  recover  a 
sum  certain  and  overdue,  interest  may  doubt- 
less be  recovered,  either  according  to  the 
dictum  in  Bevereux  v.  Burgtoin.  if  Ired.  L. 
490,  496,  on  the  groimd  of  a  ^promise  to 
pay  being  implied  from  the  nature  of  the 
transaction;"  or,  as  tnore  accurately  stated 
in  other  cases,  as  damages  for  nonperform- 
ance of  the  defendant's  contract.  State  v. 
BlourU,  1  Hayw.  4 ;  Hunt  v.  Jucks,  1  Hay w. 
178 ;  WKirday  v.  EtaekUdge,  2  Hayw.  28.  See 
Taunq  v.  QodJbe,    82  U.  8.  16  Wall.  662,  665 


[21 :  260,  2611;  HcHden  v.  Freedman's  S.  A 
T.  Co.  100  U.  S.  72,  74  [26 :  667,  668]  ; 
iVkJtf  V.  Qreai  Western  R.    Co.  16  Mees.    & 


W.  244.  248 ;  Cook  v.  FouOer,  L.  R.  7  H.  L. 
27,  82,  86,  87 ;  Union  Inst.  forSav.  v.  Boston, 
129  Mass.  82. 

But  it  is  equally  well  settled,  by  judg- 
ments of  the  Supreme  Court  of  North  Caro- 
lina, that  the  State,  unless  by  or  pursuant 
to  an  explicit  statute,  is  not  liable  for  in- 
terest, even  on  a  sum  certain  which  is  over- 
due and  unpaid. 

In  Attorney -Oeneral  v.  Caipe  Fear  Nav  Co., 
2  Ired.  Eq.  444,  464,  decided  in  1848,  in  a 
suit  on  behalf  of  the  State  to  recover  divi- 
dends due  to  it  as  a  stockholder,  the  corpo- 
ration, by  way  of  set-off,  claimed  interest 
for  the  State's  failure  to  pay  its  subscription 
at  the  time  when  it  was  payable ;  and  Chirf 
Justice  Ruffln,  in  delivering  judspnent,  laid 
down,  as  undoubted  law,  Uiat  **tne  speneral 
rule  is  that  the  State  never  pays  interest 
unless  she  expressly  engages  to  do  so." 

In  Bledsoe  v.  State,  64  N.  C.  892,  897,  de- 
cided in  1869,  under  a  clause  in  the  Con* 
stltution  of  the  State  providing  that  "the 
supreme  court  shall  have  original  jurisdic- 
tion to  hear  claims  against  the  State ;  but  its 
decision  shall  be  merely  recommendatory; 
no  process  in  the  nature  of  execution  shall 
issue  thereon ;  they  shall  be  reported  to  the 
next  General  Assembly  for  its  action," — a 
claim  was  made  for  fuel  and  provisions  fur- 
nished to  the  State  Insane  Asylum,  under 
written  contract  of  the  superintendent,  from 
October,  1868,  to  April,  1866,  with  interest 
jhrom  the  times  of  delivery.  Upon  the  ques- 
tion of  interest,  the  court  said :  ''It  was  da* 
cided  by  this  court  in  Attorney- Oeneral  ▼. 
Cape  Fear  Nav  Co.,  2  Ired.  Sq.  444,  that  the 
State  is  not  bound  to  pay  interest,  unless 
there  is  a  special  contract  to  that  effect. 
The  contract,  in  this  case,  must  be  under- 
stood to  have  been  made  with  reference  to  the 
law  as  it  then  stood.  But  because  of  the 
changes  in  and  the  disturbed  condition  of  the 
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Sovemment,  and  because  payment  has  been 
elayed  for  a  long  time,  we  recommend  a 
departure  from  the  rule,  to  far  as  to  allow 
interest  from  the  end  of  the  war,  say  May  1, 
1865,  until  January  1,1809,  when  the  plain- 
tiff presented  his  claim  to  the  General  As- 
sembly. " 

Wbether  interest  not  stipulated  for  in  a 
contract  is  to  be  awarded  as  damages  for  non- 
performance of  the  contract,  or  on  the  ground 
of  an  implied  promise  to  pay  it,  a  private 

Serson  is  no  less  chargeable  with  int^vst  on 
ebts  certain  and  overdue  for  money  or  goods, 
[880]  than  on  promissory  notes  or  bonds  obi  i gatory ; 
and  Uie  State  is  no  more  chargeable  with 
interest  in  the  one  case  than  in  tne  other. 

The  scope  and  effect  of  the  bonds  now  sued 
on  cannot  be  determined  without  a  careful 
consideration  of  the  provisions  of  the  stat- 
utes from  which  the  officers  who  executed 
the  bonds  derived  their  authority. 

Under  the  original  Act  of  January  27, 1849, 
the  obligations  of  the  State  for  money  bor- 
rowed were  required  to  be  signed  by  the 
treasurer  and  countersigned  by  tne  comptrol- 
ler, ''in  sums  not  less  than  one  thousand 
dollars  each,  pledging  the  State  for  the  pay- 
ment of  the  sum  therein  mentioned,  with 
interest  thereon  at  the  rate  of  interest  not  ex- 
ceeding six  per  cent  per  annum,  payable 
semi-annually  at  such  times  and  places  as 
the  treasurer  may  appoint,  the  principal  of 
which  certificates  shall  be  redeemable  at  the 
end  of  thirty  years  from  the  time  the  same 
are  issued." 

There  is  nothing  in  that  Statute  to  show 
that  certificates  issued  under  it  are  to  be  ne- 
gotiable from  hand  to  hand,  or  assignable  by 
uie  mere  act  of  the  holder,  so  as  to  create  a 
contract  between  the  State  and  any  assignee^ 
On  the  contrary,  the  Statute  requires  that 
they  shall  be  registered  at  large  by  the  comp- 
troller at  the  time  of  his  countersigning  them, 
and  the  only  transfer  provided  for  is  on  the 
books  of  the  treasurer,  and  by  surrender  of 
the  old  certificate  and  issue  of  a  new  one 
instead  thereof  to  the  assignee. 

In  that  Act,  as  no  other  date  is  mentioned 
for  the  payment  of  the  principal  than  the 
date  at  which  it  ''shall  be  redeemable,"  it 
would  be  difficult  (as  Is  admitted  by  the 
learned  counsel  for  the  United  States,  citing 
Vermiiye  y.  Adanu  Btprm  Co,,  88  U.  S.  21 
Wall.  188,  146  [22:  609,  «!!]),  to  attribute 
to  the  word  "redeemable"  any  other  meaning 
than  ''payable;"  and  the  provision  that  the 
interest  shall  be  ''payable  semi-annually,  at 
such  times  and  places  as  the  treasurer  may 
appoint,"  naturally  relates  to  interest  before 
the  date  fixed  for  payment  of  the  principal, 
and  could  hardly  be  extended  to  imply  an 
authority  to  the  treasurer  and  the  comptrol- 
ler to  bind  the  State  to  pay  interest  after  that 
date. 

But  any  doubt  upon  thiipoint  is  removed 
by  the  Act  of  DeoBmber  22,  1852,  pursuant 
[881]  ^  ^1^  proyisions  of  whldi  the  bonds  in  suit 
were  issued. 

This  Act  makes  new  requirements,  differ- 
ing in  many  respects  from,  and  in  so  far 
superseding,  the  requirements  of  the  former 
'  A&.  It  requixes  all  certificates,  thereafter 
ivoad  fdr  mon^  bowowed  by  the  State,  to 


be  under  seal  of  the  State,  signed  by  tha 
governor  and  countersigned  by  uie  treasurer, 
it  clearly  shows  that  they  are  to  be  negotia- 
ble, as  well  by  requiring  them  to  "be  made 

payable  to or  bearer,    as  by  requiring  a 

registry  of  a  memorandum  of  their  original 
issue  only.  It  omits  the  provision  that  tho 
principal  "shall  be  redeemable"  at  the  end 
of  thirty  years,  and  instead  thereof  prescribes 
that  "  the  principal  shall  be  made  payable  by 
the  State  at  a  day  named  in  the  certificate  or 
bond."  It  requires  "coupons  of  interest  to 
be  attached  to  the  certificates ;"  and  both  tho 
certificates  and  the  coupons  are  required  to 
be  made  payable,  either  at  such  bank  or  placo 
in  the  Cfity  of  New  York  as  the  treasurer 
may  desi^pate,  or  at  the  public  treasury  ia 
Raleigh,  if  preferred  by  tne  purchaser. 

From  the  general  principle  that  an  obli- 
gation of  the  State  to  pay  interest,  whether 
as  interest  or  as  damages,  on  any  debt  over- 
due, cannot  arise  except  by  the  consent  and 
contract  of  the  State,  manifested  by  statute, 
or  in  a  form  authorized  by  statute,  it  appeara 
to  us  to  follow  as  a  necessary  consequence 
that  no  authority  to  the  officers  of  the  State 
to  bind  it  by  such  an  obligation  can  be  im- 
plied from  the  Act  of  1852,  requiring  the 
certificates  or  bonds  issued  under  it  to  be 
made  payable  at  a  day  named  in  them,  and 
to  have  coupons  of  interest  attached  to  them, 
and  making  no  mention  whatever  of  interest 
after  the  date  at  which  the  principal  is  pay- 
able. 

In  the  light  of  the  provisions  of  this  Stat- 
ute, the  agreement  in  the  bonds  sued  on, 
that  the  principal  sum  shall  be  "redeemable 
in  good  and  lawful  money"  at  the  place  and 
day  Uierein  designated,  must  be  deemed 
equivalent  to  an  agreement  that  they  shall 
be  payable  on  that  day ;  and  if  the  further 
provision  by  which  interest  is  payable  half- 
yearly  "from  the  date  of  this  bond  and  until 
the  principal  be  paid,  on  surrendering  the 
proper  coupons  hereto  annexed, "  could,  upon 
the  face  of  the  bonds,  and  without  regard  to 
the  laws  under  which  they  were  issued,  be 
construed  to  include  interest  after  the  date 
at  whidi  the  principal  is  payable,  and  for 
which  interest  there  were  no  coupons  to  be 
surrendered,  it  cannot  be  allow^  such  an 
effect,  because  the  State  of  North  Carolina 
has  nevei  authorized  its  officers  to  incur  any 
such  obligation  in  its  behalf. 

This  disposes  of  all  the  suggestions  made 
in  behalf  of  the  United  Stat^  except  the 
argument  that,  the  bonds  being  payable  in 
New  York,  the  payment  of  interest  is  to  be 
governed  by  the  law  of  New  York,  according 
to  which  it  is  said  that  the  State  would  be 
liable  to  pay  interest,  like  a  private  person. 
Ttof4  y.  Oama  Oamn,  5  Denio^  401. 

But  these  bonds  are  obligations  of  the  State 
of  North  Carolina ;  they  were  executed,  de* 
livered  and  reffistered  in  North  Carolina  by 
high  officers  of  the  State ;  the  rate  of  annual 
interest  is  fixed  at  six  per  cent,  the  legal  rate 
in  North  Carolina,  ana  not  seven  per  cent, 
the  then  legal  rate  in  New  York ;  and  the 
fact  that  the  bonds  were  made  payable  at  a 
puticular  bank  in  New  York,  pursuant  to 
the  authority  conferred  by  the  Statute  of 
North   Caronna  upon  its  public  treasurer. 

lie  v.K 
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Instead  of  beins  made  payable,  as  by  that 
Statute  thev  miffht  hare  been,  at  Baleigh, 
the  capital  of  tne  State,  cannot  affect  the 
extent  of  the  obligation  of  the  State  of  North 
Carolina.  The  manifest  object  of  the  alter- 
native,  allowed  by  the  Statute,  of  making 
the  bondi  payable  either  at  New  York  or  at 
Raleigh,  was  to  proniote  the  conyenienoe  of 
bmidholders,  and  not  to  aabmit  the  obliga- 
tion, the  confltmction  or  the  efEeet  of  the 
bonda  to  the  operation  of  different  laws,  ac- 
cording to  the  place  at  which  they  should 
actually  be  made  payable.  The  case  there- 
fore f^ls  within  tne  general  rule,  well  es- 
tablished in  this  court,  that  contracts  are  to 
be  goyemed,  as  to  Uieir  nature,  their  yalidity 
and  their  intrepretation,  by  the  law  of  the 
place  where  they  are  made,  unless  the  con- 
tmcting  parties  appear  to  have  had  some 
other  place  in  yiew.  Lwerpoci  A  Q,  W. 
Steam  Co.  t.  Phmnix  Im.  Oo.  129  U.  8.  897, 
458  [82:  788,  796]. 
Jtutgrnent  for  the  defendant. 

Mr.  Juatice  Millwr,  Mr.  JueHee  FUld  and 
Mr.  Juitiee  Harlan  dissented. 
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(See  8. 0.  Reporter's  ed.  22S-287.) 

Deed  of  trust,  when  valid  in  Mietouri-^eneral 
aeeignment— appointment  cf  receiver— power 
ef  one  partner— reeeiver^e  power^uriedieUan 
on  dituion  of  opinion, 

1.  A  deed  of  trusts  ezecnted  In  MiiBonil,  by  one 
with  the  conseot  of  another  of  three  pertnera,  of 
aU  the  property  of  the  partnerihip,  to  teeure  cer- 
tain of  its  debts,  ooDtaining  the  provision  that  if 
the  partneratiip  paj  such  debts  the  deed  shall  be 
Told,  and  authorizing  the  trustee,  on  default  of 
payment,  to  sell  the  property  and  from  the  pro- 
ceeds pay  the  debts  and  return  the  surplus  to  the 
grantors,  is  noi  void  for  want  of  the  assent  of  one 
of  the  partners,  which  was  never  giren  to  the 
transfer. 

9L  The  faotthat  the  non-assenting  partner  did  give 
his  previous  assent  and  directions  to  the  making 
of  an  assignment  for  the  benefit  of  creditors  does 
not  cause  the  deed  of  trust  to  operate  asa  general 
assignment  for  the  benefit  of  all  the  creditors  of 
the  partnerslilp  under  sec  854,  Rev.  Btat  of  Mis- 
souri of  1870. 

8.  The  making  of  the  deed  of  trust  and  the  ap- 
pointment of  a  receiver,  who  is  the  same  penon 
as  the  trustee,  on  the  same  day,  and  as  part  of  the 
proceeding  to  administer  the  assets  of  the  insolv- 
ent  partnership,  to  which  the  creditors  secured 
by  the  trust  deed  and  the  trustee  and  the  part- 
ners agreed,  do  not  constitute  a  general  assign- 
ment for  the  benefit  of  aU  the  creditors  nor  re- 
quire the  receiver  to  administer  the  funds  in  his 
hands  in  that  manner. 

4.  The  deed  of  trust,  by  the  decisions  of  Missouri, 
is  only  a  mortgage  and  not  an  assignment  under 


Nora.— .^  to  Habaa<ey  of  fMireneri  on  Mlt  and 
nc^et;  power  of  partner^  aa  agents  to  bind  the  fkmae 
4Hmtv  to  negoUable  inatrumenU^  and  ot/k^noCss,— see 
note  to  Le  Roy  v.  Johnson,  7:  SOL 

How  far  partnen  are  UabUfor  taehother'i  acts. 
6ee  note  to  Nelson  v.  Ulll,  12:8L 

When  partner  liable  on  contraeta  in  firm  name  af» 
ter  diaanlutlon:  what  notice  of  diaaoltUion  ia  neceaaary 
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nIdSfeatiite,  and  Is  an Instrament  by  which  one 
partner  can  bind  the  partnenhip,  although  hii 
copartneis  did  not  Join  In  It. 

ft.  The  appointment  of  a  receiver  does  not  change 
the  'title  or  right  of  possession  of  the  property, 
but  puts  it  into  his  custody  for  the  benefit  of  the 
party  ultimately  entitled. 

Ow  Where  the  amount  in  dispute  Is  insuffldent  to 
give  this  court  jurisdiction  of  the  whole  case,  the 
jnrlsdiotlon  of  tbis  oourt  Is  confined  to  answer- 
ing the  questions  of  law  presented  by  the  oertifi* 
cate  of  division  of  opinion  between  the  Judges 
before  whom  the  ease  was  heard  In  the  otroult 
oourt. 

[Na  18.] 

Argued  Oei.  18,27.1889.  Decided  Ma^  19, 189(K 

APPEAL  from  a  decree  of  the  Circoit  Oonrl 
of  the  United  States  for  the  Western  Dis- 
trict of  Missouri  dismissing  a  suit  in  eqoitT  to 
declare  a  deed  of  trust  to  be  a  general  aasfgn- 
ment  for  the  benefit  of  all  the  creditors  of  a 
partnership  and  for  a  distribation  accordingly. 
Affirmed, 

Statement  by  Mr.  JuaHee  Qrmjt 
This  was  a  petition,  in  Uie  nature  of  k 
bill  in  equity,  filed  in  a  court  of  the  State 
of  Missouri  by  citizens  and  corporations  of 
other  States,  judgment  creditora  (each  of 
them  in  the  sum  of  less  than  $2,500),  in  be- 
half of  all  the  creditors  of  James  B.  Melone, 
of  Macon,  in  the  State  of  Missouri,  Richard 
A.  Melone  and  Oharles  H.  Benedict,  of 
Kansas  City,  in  that  State,  and  all  three  citi* 
sens  of  Missouri,  and  doing  business  at  Kan- 
sas City  as  partners,  under  ue  name  of  Bene- 
dict, Melone  &  Co.,  against  those  three  part- 
ners, three  banking  corporations  of  Missouri, 
and  Charles  Stewart,  likewise  a  citizen  ci 
Missouri. 

The  bill  alleged  that  on  February  16,  1882, 
Richard  A.  Melone,  in  behalf  of  the  part- 
nership, executed  a  deed  of  trust,  a  copy  of 
which  was  annexed  to  the  bill,  purporting 
to  be  by  and  between  the  partner&ip  of  the 
fiist  part,  Stewart  of  the  second  part  and 
the  three  Banks  of  the  third  part,  and  to 
convey  to  Stewart  the  personal  property  and 
choses  in  action  of  the  partnership ;  provided 
that  if  the  partnership  should  pay  certain 
specified  debts  which  it  owed  to  each  of  the 
Banks,  *'then  these  presents  and  everything 
herein  shall  cease  and  be  void ;  but  if  they, 
the  said  Benedict,  Melone  &  Co.,  shall  fail 
or  make  default  in  the  payment  of  such  in- 
debtedness to  said  three  above-mentioned 
Banks,  or  any  part  thereof,  when  the  same 
shall  have  become  past  due  and  payable  for 
five  days,  then  it  shall  be  lawful  for  said 
party  of  the  second  part  to  sell  said  property 
in  any  manner  he  snail  think  fit,  and  out  of 
the  proceeds  arising  from  said  sale  pay  ofiT 
said  indebtedness  or  so  much  thereof  as  shall 
be  unpaid,  together  with  the  costs  and  ex- 
penses of  said  sale,  and  the  overplus,  if  any 
there  be,  shall  be  paid  to  said  parties  of  the 
first  part.    Said  party  of  the  second  part 


to  avoid  UoMZity.   See  fiots  to  Lovelor  v.  8pafford« 
28:86L 

Aa  to  tffett  of  odm^taAona  of  partner^  after  (Kimk 
hiMon,  on  hia  oopartnera^  see  note  to  Thompson  v. 
Bowman,  18:788. 

Aa  toriffiUaandjaowera  of  awviioiaHfpaatnern^am 
note  to  Moore  v.  Huntington,  214411 
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■hall  take  immediate  possession  of  said  prop- 1 

crty." 

The  bill  further  alle£;ed  that  this  dcf^d  in- 
cluded all  the  partnership  property ;  that  the 
partnership  and  each  partner  were  then,  as 
all  the  defendants  well  knew,  hopelessly  in- 
solvent ;  that  on  the  same  day  and  simulta- 
neously  with  the  execution  of  that  deed, 
Benedict,  upon  a  suit  commenced  by  him  in 
a  court  of  Missouri  to  wind  up  the  partner- 
ship, procured  the  appointment  of  Stewart 
as  receiver  of  its  property,  and  he  inmiedi- 
ately  qualified  ana  entered  upon  his  duties 
as  such ;  that  James  B.  Melonehad  previously 
authorized  his  copartners  to  make  a  general 
assignment  for  the  benefit  of  all  the  partner- 
ship creditors  without  any  preferences,  and 
^tever  authorized  or  approved  the  deed  of 
trust ;  that  the  action  of  the  two  other  part- 
ners in  executing  that  deed  to  Stewart  and 
having  him  appointed  receiver  was  a  fraudu- 
lent attempt  on  their  part  to  evade  the  Stat- 
ute of  Missouri  oonceminff  voluntary  assign- 
ments ;  that  by  reason  of  tne  premises,  and  of 
that  Statute,  the  deed  of  trust  operated  as  a 
voluntary  assignment  of  all  the  property  of 
the  partnership  for  the  benefit  of  all  ita  cred- 
itors ;  that  all  the  partnership  property  was 
delivered  to  Stewart  and  taken  possession  of 
by  him  under  the  deed  of  trust ;  that  out  of  the 
property  Stewart  had  realized  the  sum  of 
$58,000,  enough  to  pay  all  the  creditors  of  the 
partnership  about  sixty  per  cent  of  their  debts 
if  the  preferences  in  the  deed  of  trust  should  be 
set  aside ;  but  that  Stewart,  instead  of  per- 
forming the  duties  required  of  him  by  the 
aforesaid  Statute  of  Missouri,  had  treated  the 
deed  of  trust  as  a  valid  mortnige,  and  had 
paid  the  debts  of  the  Banks  in  full,  amounting 
to  about  $19,000,  and  was  proceeding  to  dis- 
tribute as  receiver  the  rest  of  the  trust  fund 
in  his  hands. 

The  bill  prayed  that  the  deed  of  trust 
might  be  declared  to  be  a  general  assignment 
for  the  benefit  of  all  the  creditors  of  the 
partnership  in  proportion  to  their  respective 
claims ;  that  Stewart  be  ordered  to  make  dis- 
tribution accordingly ;  and  that  the  Banks 
be  ordered  to  pay  the  sums  received  by  them 
into  the  regis^  of  the  court. 

Stewart  and  Uie  three  Banks  demurred  to 
the  petition ;  and  before  further  proceedings 
in  the  cause,  it  was  removed,  on  application 
of  the  plaintiffs,  into  the  circuit  court  of 
the  United  States ;  and  that  court,  upon  a 
hearing  on  bill,  answers,  replication  and 
proofis,  befora  Mr.  Justice  Miller  and  Judge 
Krekel,  ordered  the  bill  to  be  dismissed,  and 
they  certified  a  division  of  opinion  on  the 
following  questions:  »* 

^1.  Is  the  instrument  of  writing  in  this 
case,  called  a  deed  of  trust,  which  we  find, 
as  a  matter  of  fact,  conveys  all  the  partner- 
ship property  of  Benedict,  Melone  &  Co.  to 
Charles  Stewart  as  trustee,  as  security  for 
the  Banks  therein  named,  void  for  want  of 
the  assent  of  James  B.  Melone,  one  of  the 
partners,  whidi  wis  never  given  to  that 
transfer? 

*'8.  As  James  B.  Melone  did  give  his  pre- 
Tious  assent  and  directions  to  the  making  of 
an  assignment  for  the  benefit  of  creditors, 
does  the  deed  of  trust  above  mentioned  oper- 
ate as  a  gaaeral  assignment  for  the  benefit  of 


all  the  creditors  of  the  partnership  under  sec- 
tion 854  of  the  Revised  Statutes  of  Missouri  of 
1879  T 

*'8.  Does  the  making  of  that  deed  of  trust 
and  appointment  of  a  receiver,  who  is  the 
same  person  as  the  trustee,  on  the  same  day, 
and  as  part  of  the  proceeding  to  administer 
the  assets  of  the  insolvent  partnership,  to 
which  the  Banks  and  Stewart  and  the  part- 
ners in  the  firm  of  Benedict,  Melone  &  Co. 
agreed,  constitute  a  general  assignment  for 
the  benefit  of  all  the  creditors,  and  require 
the  receiver  to  administer  the  funds  in  hia 
hands  in  that  manner?" 

A  final  decree  was  entered  for  the  defend- 
ants, in  accordance  with  the  opinion  of  the 
presiding  Justice;  and  the  plaintiffs  appealed 
to  this  court. 

Jfeetn.  0,  L,  Dobeon  and  A.  0«  Dou^ lasa^ 

for  appellants: 

A  partner  is  not  authorized,  by  virtue  of  the 
partnership  relation,  to  appoint  a  trustee  and 
interpose  him  between  the  partnership,  it» 
property  and  creditors^  thereby,  ipeo  facto,  dis- 
solving the  partnership,  and  placing  its  proper- 
ty in  the  hands  of  third  persons  for  sale  and 
disposition. 

Hiteheoek  y.  8t,  John,  Hoff.  Ch.  511. 6  N.  Y. 
Ch.  L.  ed.  1236;  Wetter  v.  Sehlieper,  15  How. 
Pr.  874;  Dana  v.  Lull,  17  Vt.   890;  Rogere  v. 
Batehehr,  87U.  S.12Pet.  280  (9:1066);  WeUee  v. 
March,  80  N.  T.  860;  FaJtmer  v.  Myere,  43. 
Barb.  511;    Deming  v.    OoU,  8  Sandf.   284; 
Hayeey.  Heyer.  8 Sandf.  S^8;  Cooper.  Bowles, 
18  Abb.  Pr.  442;  Bowen  v.  67arA,  1  Biss.  128; 
Pearpoint  v.  Graham,  4  Wash.  C.  C.  284;  Hol- 
land V.  Drake,  29  Ohio  St.  445;  Bull  v.  Harris, 
18  B.  Mon.  195;  Kirby  v.  JpgereoU,  Harr.  Cli. 
(Mich.)  172;   Wilcox  v.  Jaek»m,  7  Colo.  621-,. 
Maughlin  v.  7)fler,  47  Md.  545;  Steinhart  v. 
F^hrie,  5  Mont.  468;  SHein  v.  LaDow,  18  Mion. 
412;  Dunklin  v.  KimbaU,  50  Ala.  251;  Pettee 
y.  Oreer,  6  Bosw.  128;  Loeb  v.  Pearpoint,  4$ 
Am.  Rep.  128,  58  Iowa,  469;  Havens  v.  Hus 
tey,  5  Paige.  81,  8N.  Y.  Ch.  L:  ed.  614;  Orms- 
bee  v.  Davis,  5  R.  I.  442:  WodMdge  v.  Irving, 
88  Fed.  Rep.  676;  Baltimore  Nat.  Bank  v 
Sackett,  2  Daly,  400;  Loesehigk  v.  Hatjield,  » 
Robt  (N.  Y.)  81;  Kemp  v.  Oamley,  8  Duer,  1; 
Haggeriy  t.  Granger,  15  How.  Pr.  247;  Eterson- 
v.  Gehrman,  10  How.  Pr.  801;  Parsons,  Pnrtn. 
164^166;  Story,   Partn.  §  101;  8  Kent,  Com. 
§44.  and  note;  1  Bates,  Partn.  §  888,  noU,- 
Hughes  v.  EUison,  5  Mo.  468;  Drake  v.  Rogere^ 
6  Mo.  818;  Clark  v.  Bites,  88  Mo.  579;  Hook 
y.  atone,  84  Mo.  880;  Ktok  v.  Fishsr,  58  Mo. 
682. 

When  a  debtor  has  made  a  general  disposi 
tion  of  all  his  property  and  effects,  and  sus- 
pended his  whole  business  in  consequence* 
thereof,  thereby  declaring  insolvency,  his  act 
in  so  doing  constitutes  a  voluntary  assignment 
under  the  Missouri  Statute. 

The  courts  look  beyond  the  mere  form  of  in* 
strumento,  and,  with  the  aid  of  parol  proof, 
construe  them  according  to  their  real  meaning 
and  effect. 

MaHin  t.  Hausman,  14  Fed.  Rep.  160;  Kd^ 
togg  V.  Richardson,  19  F^  Rep.  78;  Oiapp  v. 
Dittman,  81  Fed.  Rep.  15;  Perry  v.  (My,  81 
Fed.  Rep.  787;  Kerbs  v.  Euting,  88  Fted.  Rep. 
698;  Qapp  v.  Nordmayer,  86  FM.  Rep.  71; 
Frewnd  ▼.  Jaegerman,  86  Fed.  Bsp.  818;  6tat€ 
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Instead  of  belns  made  payable,  as  by  that 
Statute  they  mifflit  have  been,  at  Baleigh, 
the  capital  df  tne  State,  cannot  affect  the 
extent  <k  the  obligation  of  the  State  of  North 
Caiolina.  The  manifest  object  of  the  alter- 
natlTe,  allowed  by  the  Statute,  of  making 
the  bond!  payable  either  at  New  York  or  at 
Raleigh,  was  to  prradote  the  conyenienoe  of 
bondholders,  and  not  to  submit  the  obliga- 
tion, the  constmction  or  the  e£Eeet  of  the 
bonds  to  the  operation  of  different  laws,  ac- 
cording to  the  place  at  which  they  should 
actually  be  made  payable.  The  case  there- 
fore fiUls  within  the  general  rule,  well  es- 
tablished in  this  court,  that  contracts  are  to 
be  governed,  as  to  tiieir  nature,  their  validity 
and  their  intrepretation,  by  the  law  of  the 
place  where  they  are  made,  unless  the  con- 
tmcting  parties  appear  to  have  had  some 
other  place  in  view.  Liverpoei  A  Q.  W. 
SUcm  Co.  V.  Phanix  Im.  €h.  129  U.  S.  897, 
458  [82:  788,  796]. 
Jwgment  for  thi  drfendarU, 

Mr,  Juttiee  MiUer,  Mr.  JutHee  Field  and 
Mr.  Jiutiee  Harlan  dissented. 
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THB  BANK  OF  KANSAS  CITY  bt  al. 

(See  8. 0.  Reporter's  ed.  22S-287.) 

Deed  cf  trutt,  when  valid  in  Miesouri^-gensral 
oeeignfMnt— appointment  of  receiver— power 
nf  one  partner—receiver^ 9  power^wriedietion 
on  dituion  of  opinion, 

1.  A  deed  of  trusts  executed  tn  MiSBonil,  bj  one 
with  the  conseot  of  another  of  three  partners,  of 
all  the  property  of  the  pcutnership,  to  teeore  oer- 
taln  of  its  debts,  ooDtainlng  the  provision  that  if 
Che  partDershlp  paj  such  debts  the  deed  shall  be 
void,  and  authorizing  the  trustee,  on  default  of 
payment,  to  sell  the  prop^ty  and  from  the  pro- 
ceeds pay  the  debts  and  return  the  surplus  to  the 
ATaDtOTS,  is  noi  void  for  want  of  the  assent  of  one 
of  the  partners,  which  was  never  fflven  to  the 
transfer. 

9L  The  fact  that  the  non-assenting  partner  did  give 
his  previous  assent  and  directions  to  the  niairiwg> 
of  an  assiirnmeDt  for  the  benefit  of  creditors  does 
not  oause  the  deed  of  trust  to  operate  asa  general 
assignment  for  the  benefit  of  aU  the  creditors  of 
the  partnership  under  sec  854,  Rev.  Btat  of  Mis- 
souri of  1870. 

8.  The  making  of  the  deed  of  trust  and  the  ap- 
pointment of  a  receiver,  who  is  the  same  person 
as  the  trustee,  on  the  same  day,  and  as  part  of  the 
proceeding  to  administer  the  assets  of  the  insolv- 
ent partnership,  to  which  the  creditors  secured 
by  the  trust  deed  and  the  trustee  and  the  part- 
ners agreed,  do  not  constitute  a  general  assign- 
ment for  the  benefit  of  all  the  creditors  nor  re- 
quire the  receiver  to  administer  the  funds  in  his 
hands  in  that  manner. 

4.  The  deed  of  trust,  by  the  decisions  of  Missouri, 
is  only  a  mortgage  and  not  an  assignment  under 

NoTB.— ^t  to  HoMllUey  of  vartmert  on  Mlt  and 
notes:  power  cf  partner,  aaaoenUtobtndtKeMmae 
4tariy  to  ntQotiatHe  fnstrumento,  and  ot/k^noCss,— see 
note  to  Le  Roy  v.  Johnson,  7:  SOL 

How  far  partnera  are  UabUfor  eaehother'e  acte. 
6ee  note  to  Nelson  v.  Uiil,  12:81. 

When  partner  liable  on  contraete  in  firm  name  af» 
tor  dieeniutlon:  what  notice  of  diuohUion  ii  neceeaary 

186  V.  8. 


nidBtatiite,  and  la  an Instniment  by  which  one 
partner  can  Und  the  partnenhip,  although  his 
oopartnen  did  not  Join  In  It. 

ft.  The  appointment  of  a  reoetver  does  not  change 
the 'title  or  right  of  possession  of  the  property, 
bat  puts  it  into  his  custody  for  the  benefit  of  the 
ptatj  ultimately  entitled. 

6w  Where  the  amount  In  dispute  Is  insufllolent  to 
give  this  court  jpriadictlon  of  the  whole  case,  the 
jnrtodlotion  of  this  court  Is  confined  to  answer- 
ing the  Questions  of  law  presented  by  the  certifi- 
cate of  division  of  opinion  between  the  Judges 
before  whom  the  ease  was  heard  In  the  olrouit 
oonrt. 

[Na  18.] 

Argued  Oei.  IS,  17,  J8S9.  Bedded  Mai^  19, 1890. 

APPEAL  from  a  decree  of  the  Circoit  Conrl 
of  the  United  States  for  the  Western  Dis- 
trict of  Missouri  dismissing  a  suit  in  eqoitv  to 
declare  a  deed  of  trust  to  be  a  general  aastgn- 
ment  for  the  benefit  of  all  the  creditors  of  a 
partnership  and  for  a  distribution  accordingly. 
Affirtned, 

Statement  by  Mr.  Jiutiee  Qvmyt 

This  was  a  petition,  in  the  nature  of  k 
bill  in  equity,  filed  in  a  court  of  the  State 
of  Missouri  by  citizens  and  corporations  of 
other  States,  Judgment  creditors  (each  of 
them  in  the  sum  of  less  than  $2,600),  in  be- 
half of  all  the  creditors  of  James  B.  Melone, 
of  Macon,  in  the  State  of  Missouri,  Richard 
A.  Melone  and  Oharles  H.  Benedict,  of 
Kansas  City,  in  that  State,  and  all  three  citi* 
sens  of  Missouri,  and  doing  business  at  Ean* 
sag  City  as  partners,  under  Uie  name  of  Bene- 
dict, Melone  &  Co.,  against  those  three  part- 
ners, three  banking  corporations  of  Missouri, 
and  Charles  Stewart,  likewise  a  citizen  of 
Missouri. 

The  bill  alleged  that  on  February  16,  1882, 
Richard  A.  Melone,  in  behalf  of  the  part- 
nership, executed  a  deed  of  trust,  a  copy  of 
which  was  annexed  to  the  bill,  purporting 
to  be  by  and  between  the  partnership  of  the 
first  part,  Stewart  of  the  second  part  and 
the  three  Banks  of  the  third  part,  and  to 
convey  to  Stewart  the  personal  property  and 
choses  in  action  of  the  partnership ;  provided 
that  if  the  partnership  should  pay  certain 
specified  debts  which  it  owed  to  each  of  the 
Banks,  ''then  these  presents  and  evervthing 
herein  shall  cease  and  be  void ;  but  if  the^r, 
the  said  Benedict,  Melone  &  Co.,  shall  fail 
or  make  default  in  the  payment  of  such  in- 
debtedness to  said  three  above-mentioned 
Baulks,  or  any  part  thereof,  when  the  same 
sliall  have  become  past  due  and  payable  for 
five  days,  then  it  shall  be  lawful  for  said 

arty  of  the  second  part  to  sell  said  property 
n  any  manner  he  snail  think  fit,  and  out  of 
the  proceeds  arising  from  said  sale  pay  off 
said  indebtedness  or  so  much  thereof  as  shall 
be  unpaid,  together  with  the  costs  and  ex- 
penses of  said  sale,  and  the  overplus,  if  any 
j  there  be,  shall  be  paid  to  said  parties  of  the 
I  first  part.    Said  party  of  the  second  part 

to  avoid  UoMZity.   See  note  to  Loveloy  v.  8pafford« 
28:85L 

A$  to  elfect  of  odfiHstCont  of  partner,  after  (Kimk 
bUion,  on  hie  eopartnere,  see  note  to  Thompson  v. 
Bowman,  18:788. 

A9  to  righUandvowere  of  eurviioinQ  parffisrs,  see 
note  to  Moore  v.  HuntingMm,  SliStfL 
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father  ttrlctl j  bj  the  Supreme  Court  of  the 
State. 

By  the  earliest  Statute  upon  the  aubject, 
*  in  all  cases  in  which  any  person  shall  make 
■a  voluntary  assignment  of  his  lands,  ten* 
ements,  goods,  chattels,  dfects  and  credits, 
•or  any  part  thereof,  to  any  person,  in  trust 
for  his  creditors  or  any  of  them,  it  shall  be 
the  duty  of  the  assignee"  to  file  an  inventory 
•of  the  assigned  property  in  the  office  of  the 
•clerk  of  the  circuit  court  of  the  county  in 
which  the  assi^ee  resides.  Missouri  Rev. 
^tat.  of  1845,  chap.  10,  ft  1,  re6nacting  Act 
•of  February  16,  1841,  g  1,  Missouri  Laws  of 
184(M1,  p.  18. 

In  the  Revised  Statutes  of  1855,  chap.  8, 
%  1,  that  section  was  reSnacted,  and  at  the 
end  of  the  chapter  this  section  was  added : 
"§89.  Every  provision  in  any  assignment, 
hereafter  made  in  this  State,  providing  for 
the  payment  of  one  debt  or  liability  in  pref- 
erence to  another,  shall  be  void;  ana  all 
debts  and  liabilities,  within  the  provisions 
of  the  assignment,  shall  be  paid  piv  rata 
from  the  assets  thereof." 

The  Supreme  Court  of  Missouri  repeatedly 
and  uniformly  held  that,  taking  those  two 
sections  togetner,  %  89  only  prohibited  pref- 
(881]  erenoes  among  the  creditors  designated  in 
.  an  assignment,  either  of  the  whole  or  of  part 
of  the  debtor's  property,  but  did  not  invali- 
date partial  assignments  for  the  benefit  of 
some  of  the  creditors  of  the  assignor,  and  was 
so  far  inefficient  to  prevent  preferences  among 
creditors;  and  the  court  observed:  "If  the 
Legislature  wish  to  strike  at  the  root  of  the 
evil,  they  must  go  back  to  an  old  principle 
of  the  common  law,  which  permits  a  debtor 
to  prefer  one  creditor  to  another,  and  which 
privilege  can  be  effected  in  a  variety  of  modes 
other  Uian  those  referred  to  in  our  Statutes 
•concerning  assignments. "  ShapUigh  v.  Baird, 
1M  Mo.  8&,  8SS ;  Johnmm  v.  McAUitter,  80 
Mo.  837 ;  Many  y.  Logan,  81  Mo.  91 ;  State 
y.  Ben&Ut,  87  Mo.  500,  516. 

An  Act  of  February  18,  1864,  repealed  %  89 
of  the  Act  of  1855,  and  enacted  tnat  **  every 
assignment  hereafter  made  in  this  State,"" 
under  the  provisions  of  the  Act  of  1855, 
"shall  be  for  the  benefit  of  all  creditors  who 
«hall  present  and  prove  up  their  claims  under 
the  provisions  of  said  Act,  and  all  debts  and 
liabilities  so  proved  and  allowed  shall  be 
paid  pro  rata  from  the  assets  thereof. "  Act 
of  February  18,  1864,  gg  8,  9,  Missouri  Laws 
of  1868-64,  p.  6. 

In  1865  this  provision  was  reSnacted  in 
this  form :  "  Every  voluntary  assignment  of 
lands,  tenements,  goods,  chattels,  effects  and 
oredits  made  by  a  debtor  to  any  person  in  trust 
for  his  creditors  shall  be  for  the  benefit  of 
all  the  (^editors  of  the  assignor,  in  propor- 
tion to  their  respective  claims."  Gen.  Stat 
of  1865,  chap.  113,  §  ^  i  ^  Wagner's  Stat 
(8ded.)  150. 

In  18^78  the  construction  and  effect  of  this 
provision  were  drawn  in  Judgment  before 
&e  Supreme  Court  of  Missouri  in  Orow  y. 
Btarddeft,  96  Mo.  485,  where  a  debtor  had 
conveyed  his  stock  of  merchandise  by  a  deed 
of  trust,  in  DO  respect  differing  from  the  one 
now  before  ua,  to  secure  the  payment  of  cer- 
tain of  his  cniditors.    It  was  contended  that 
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the  provision  of  the  Statute,  Just  quoted, 
avoiaed  all  conveyances  of  property  which 
gave  a  preference  among  creditors.  But  it 
was  held  that  while  that  provision  had  a 
wider  scope  than  g  89  of  the  Act  of  1855, 
and  was  designed  to  prevent  any  preference 
of  creditors  M)y  assignment,"  yet  it  did  not  [888] 
avoid  deeds  of  trust,  in  the  nature  of  mort- 
gages, which  were  only  securities  for  the 
payment  of  debts.  The  court  clearly  pointed 
out  the  distinction  between  assignments  and 
deeds  of  trust  in  the  nature  of  mortgages, 
saying:  "An  assignment  is  more  than  a  se- 
curity for  the  payment  of  debts ;  it  is  an  ab- 
solute appropriation  of  property  to  their 
payment. "  "  The  distinction  is  that  an  assign- 
ment is  a  conveyance  to  a  trustee  for  the  pur- 
pose of  raising  funds  to  pay  a  debt,  while  a 
deed  of  trust  In  the  nature  of  a  mortga^  is 
a  conveyance  in  trust  for  the  purpose  or  se- 
curing a  debt,  subject  to  a  condition  of  de- 
feasance. The  deed  in  question  here  is  there- 
fore a  deed  of  trust  in  the  nature  of  a  mcnrt- 
ffage. "  68  Mo.  487,  488.  Upon  ihesp  reasons 
ft  was  adjudged  that  the  deed  was  not  within 
the  Statute  concerning  assignments,  and  could 
not  be  avoided  by  a  creditor  not  named  in 
it,  except  for  fraud. 

The  section  there  construed  was  afterwards 
reenacted,  in  the  same  words,  in  g  854  of 
the  Revised  Statutes  of  1879,  which  were 
the  Statutes  in  force  when  the  deed  of  trust 
in  this  case  was  made. 

The  only  embarrassment  in  the  present 
case  has  lleen  occasioned  by  the  course  of 
decision  in  the  Circuit  Court  of  the  United 
States  within  the  State  of  Missouri,  originat- 
ing in  a  case  decided  in  1883  by  an  opinion 
of  Jtube  Erekel  with  the  concurrence  of 
Judge  McCrar  .  Martin  y.  Edtuman,  14 
Fed.  Rep.  160. 

In  that  case,  the  debtors  assigned  and 
transferred  their  whole  stock  in  trade  by  a 
deed  which  declared  that  it  was  made  to 
secure  certain  debts  therein  mentioned,  but 
directed  the  assignee  to  proceed  at  once  to 
sell  the  property,  and  out  of  the  proceeds  to 
pay  the  debts  as  they  matured,  and  provided 
that  after  they  had  been  fully  paid  "this 
deed  shall  be  released,"  and  reserved  no  right 
of  redemption  to  the  assignors.  Upon  a  re- 
view of  the  decisions  of  the  Supreme  Court 
of  Missouri,  and  especially  Shapleigh  v. 
Baird,  State  y.  Benoiet  and  Oraw  v.  Beardi^ 
ley,  above  cited,  it  was  held  that,  as  the  deed 
did  not  purport  to  be  a  security  for  a  debt, 
leaving  an  equity  of  redemption  in  the 
grantors,  and  empowering  the  trustee  to  sell 
only  if  the  debts  specifiecTshould  not  be  paid 
at  maturity,  but  conveyed  the  property  ab- 
solutely to  the  trustee,  to  be  sold  for  the  [888] 
payment  of  the  debts  named  and  preferred 
in  it,  it  was  not  a  mortgage  security,  but 
an  assignment  for  the  benefit  of  creditors; 
and  JtSge  Krekel  laid  down  this  general 
rule :  "  A/debtor  in  Missouri,  under  its  leg- 
islation and  adjudications  thereon,  may, 
though  he  be  insolvent  at  the  time,  prefer 
one  or  more  of  his  creditors  by  securing  them ; 
but  he  cannot  do  it  by  an  instrument  convey- 
ing the  whole  of  his  property  to  pay  one  or 
more  creditors.  Instruments  of  the  latter 
class  will  be  construed  as  falling  within  the 
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M  to  soil  and  Jurisdiction;  over  the  land. 
On  that  day,  and  for  many  years  afterwards, 
as  Justly  and  forcibly  observed  by  counsel, 
there  were  perhaps  scores  of  living  witnesses 
whose  testimony  would  have  settled,  to  the 
exclusion  of  a  reasonable  doubt,  the  pivotal 
fact  upon  which  the  rights  of  the  two  States 
now  hinge,  and  yet  she  waited  for  over 
seventy  years  before  asserting  any  claim 
whatever  to  the  island,  and  during  all  those 
years  ^e  never  exercised  or  attempted  to 
exercise  a  single  ri^ht  of  sovereignty  or 
ownership  over  its  soil.  It  is  not  shown,  as 
he  adds,  that  an  officer  of  hers  executed  any 
process,  civil  or  criminal,  within  it,  or  that 
a  citizen  residing  upon  it  was  a  voter  at  her 
polls,  or  a  juror  In  her  courts,  or  that  a  deed 
to  any  of  its  lands  is  to  be  found  on  her  rec- 
ords, or  that  any  taxes  were  collected  from 
residents  upon  it  for  her  revenues. 

This  long  acquiescence  in  the  exercise  by 
Kentucky  of  dominion  and  Jurisdiction  over 
the  island  is  more  potential  than  the  recol- 
lections of  all  Uie  witnesses  produced  on 
either  side.  Such  acquiescence  in  the  asser- 
tion of  authority  by  the  State  of  Kentucky, 
such  omission  to  take  any  steps  to  assert  her 
present  claim  by  the  State  of  Indiana,  can 
only  be  regarded  as  a  recognition  of  the 
right  of  Kentudcy  too  plain  to  be  overcome, 
except  by  the  clearest  and  most  unquestioned 
proof,  it  is  a  principle  of  public  law  uni- 
versally recognized,  that  long  acauiesoence 
in  the  possession  of  territory  and  in  the  ex- 
ercise of  dominion  and  sovereignty  over  it, 
is  conclusive  of  the  nation's  title  and  right- 
ful authority.  In  the  case  of  Bhode  luand 
lOll]  y.  MMsaehuaOii,  45  U.  8.  4  How.  591,  689 
ril :  1116,  1187],  this  court,  speaking  of  the 
long  possession  of  Massachusetts,  and  the 
delays  in  alleging  any  mistake  in  the  action 
of  the  conmiissioners  of  the  Colonies,  said : 
"Surely  this,  connected  with  the  lapse  of 
time,  must  remove  all  doubts  as  to  the  right 
of  the  respondent  under  the  agreements  of 
1711  and  1718.  No  human  transactions  are 
unaflected  by  time.  Its  influence  is  seen  on 
all  things  subject  to  change.  And  this  is 
peculiarly  the  case  in  regard  to  matters 
which  rm  in  memory,  aiS  which  conse- 
quently fade  with  the  lapse  of  time  and  fall 
with  the  lives  of  individuals.  For  the  se- 
curity of  rights,  whether  of  States  or  indi- 
yiduals,  long  possession  under  a  claim  of 
title  is  protected.  And  there  is  no  contro- 
versy in  which  this  great  principle  may  be 
invoked  with  greater  justice  ana  propriety 
than  in  a  case  of  disputed  boundary." 

Yattel,  in  his  Law  of  Nations,  speaking 
on  the  same  subject,  says :  "The  tranquillity 
of  the  people,  the  safety  of  states,  we  hap- 
piness of  the  human  race  do  not  allow  that 
the  possessions,  empire  and  other  rights  of 
nations  should  remain  uncertain,  subject  to 
dispute  and  ever  ready  to  occasion  bloody 
wars.  Between  nations,  therefore,  it  becomes 
necessary  to  admit  prescription  founded  on 
length  of  time  as  a  valid  and  incontestable 
title."  Book  IL,  chap.  11,  sec.  149.  And 
Wheaton,  in  his  International  Law,  says: 
"The  writers  on  national  law  have  questioned 
how  far  that  peculiar  species  of  presumption, 
arising  from  tha  lapse  of  time,  which   is 
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called  prescription,  is  justlv  applicable  as 
between  nation  and  nation ;  but  the  constant 
and  approved  practice  of  nations  shows  that 
by  whatever  name  it  be  called,  the  uninter- 
rupted possession  of  teiritorv  or  other  prop- 
erty for  a  certain  length  of  time  by  one  state 
excludes  the  claim  of  every  other  in  the  same 
manner  as,  by  the  law  of  nature  and  the 
municipal  code  of  every  civilized  nation,  a 
similar  possession  by  an  individual  excludes 
the  claim  of  every  other  person  to  the  article  .---,* 
of  property  in  question."  Part  n.,  chap.  W>l»j 
IV.,  g  164.  Potential  as  are  the  consider- 
ations drawn  from  the  long  silence  and  ac- 
quiescence of  Indiana  in  the  claim  and  pre- 
tensions of  Kentucky,  her  affirmative  action 
is  not  the  less  persuasive  in  favor  of  Ken- 
tucky's claim.  It  appears  that  on  March 
26,  1804,  Congress  autuorized  a  survey  into 
townships,  six  miles  square,  of  the  public 
lands  north  of  the  Ohio  River  and  east  of 
the  Mississippi  River.  Chap.  85,  2  Stat. 
277.  Under  tnis  Act  a  survey  was  made  of 
the  land  in  the  vicinity  of  Green  River  Island 
in  the  month  of  December,  1805,  and  in  April, 
1806,  and  it  did  not  include  the  island  within 
the  territory  north  of  the  Ohio,  but  treated 
the  bank  of  the  bayou  or  duumel  north  of 
the  island  as  the  mmk  of  that  river.  The 
notes  of  this  survey  were  given  in  evidence 
and  show  conclusively  that  the  officers  of  the 
government  at  that  time  did  not  consider  the 
tract  in  controversy  as  forming  any  part  of 
the  territory  of  Indiana,  but  did  consider 
that  t^  waters  of  the  Ohio  River  running 
north  of  it  made  the  tract  now  in  controversy 
an  islfl^  of  the  river*  This  survey  from 
the  time  it  was  made  has  been  regarded  as 
establishing  the  fact  that  the  southern  bound- 
ary of  Indiana  lies  north  of  the  island.  It 
is  now  insisted  that  the  lines  of  this  survey 
were  intended  merely  as  meander  lines  run 
for  the  purpose  of  defining  the  sinuosity  of 
the  bank  and  the  means  ox  ascertaining  the 
quantity  of  land  then  subject  to  sale,  and 
were  not  intended  as  a  boundary  line  of  the 
island.  Conceding,  for  the  purposes  of  this 
case,  Uiat  Uiis  is  true,  so  far  as  related  to  the 
flxins;  of  ^e  precise  line  of  low- water  mark, 
to  which  the  territory  of  Indiana  extended, 
it  does  not  aftect  the  force  of  the  survey,  as 
evidence  thai  the  island  was  not  included 
within  that  teiritory,  according  to  the  judg- 
ment at  that  time  of  the  surveying  offlcera 
of  the  United  States.  With  knowledge  of 
this  survey,  tho  Legislature  of  that  State,  on 
the  27th  of  February,  1875,  passed  an  Act 
entitled  "An  Act  to  Ascertain  the  Location 
of  the  Boundary  Line  between  the  States  of 
Indiana  and  Kentuc^  above  and  near  Evans- 
ville,  and  Making  the  Same  Evidence  in  any 
Dispute."  This  Act  recited  that  difficully 
and  dispute  had  arisen  between  the  ownera  [SIS] 
of  land  in  Indiana  and  Kentucky  in  regard 
to  the  boundary  line  between  the  two  States, 
and  that  such  aifficul^  involved  the  title  to 
large  tracts  of  land  above  and  near  the  line 
between  Green  River  Island  and  the  State  of 
Indiana,  and  empowered  and  directed  the 

governor  to  select  a  commissioner,  who  should 
e  a  resident  o^  the  State  and  a  practical 
surveyor,  to  act  with  a  similar  commissioner 
to  be  appointed  by  the  governor  of  Kentucky ; 
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the  oonrts  of  the  State  of  Missouri,  a  mort- 
r886]  S^^  oi^7j  ^^  ^^^  ^^  assinmieAt  under  the 
"^  Statute  relied  on ;  and  theiefore,  according  to 

the  decisions  in  Missouri,  cited  at  the  begin- 
ning of  this  opinion  (no  fraud  being  proved 
or  suggested) ,  an  instrument  which  one  part- 
ner had  the  inherent  authority  to  bind  the 
putnership  by,  although  his  copartners  did 
notloin  in  it. 

The  deed  of  trust,  executed  by  and  with 
the  consent  of  two  of  the  three  partners, 
being  a  valid  mortgage,  and  not  an  assign- 
menC  within  the  meaning  of  the  Statute,  the 
fact  that  the  third  partner  had  authorized 
his  copartners  to  execute  an  assiniment, 
which  was  never  executed,  cannot  anect  the 
validity  of  the  operation  of  the  deed  of  trust. 
Nor  did  the  simultaneous  appointment  of 
a  receiver  of  the  partnership  property  at  the 
suit  of  one  of  the  partners  alter  the  nature  of 
the  deed  of  trust,  or  transform  it  into  a  vol- 
untary assignment,  within  the  meaning  of 
the  Statute  of  Missouri,  as  construed  by  the 
Supreme  Court  of  the  State.  A  receiver  de- 
rives his  authority  from  the  act  of  the  court 
appointing  him,  and  not  from  the  act  of  the 
parties  at  whose  suggestion  or  by  whose  con- 
sent he  is  appointea ;  and  the  utmost  effect  of 
his  appointment  is  to  put  the  property  from 
tiiat  time  into  his  custody  as  an  officer  of  the 
court,  for  the  benefit  of  the  party  ultimately 
proved  to  be  entitled,  but  not  to  change  the 
title,  or  even  the  right  of  possession,  m  the 
property.  Skip  v.  Ednoood,  8  Atk.  664; 
Anon.  3  Atk.  16;  WmoaU  v.  Sampwn,  66 
U.  S.  14  How.  62,  66  [14:  823,  838]  ;  EUU 
V.  Boston,  K  d  E,  R  Co,  107  Mass.  1,  38 ; 
MavTicMrd  v.  Bond^  67  Mo.  816;  Heiman  v. 
FUher,  11  Mo.  App.  376,  381.  And  in  the 
present  case,  the  three  Banks  have  claimed 
and  received  payment  of  the  full  amount  of 
their  debts  from  Stewart  as  trustee  under  th^ 
mortgage,  and  not  as  receiver  under  the  ap- 
pointment of  the  court. 

The  necessity  conclusion  Is,  that  each  of 
the  questions  certified  must  be 'answered  in 
the  negative,  and  that  the  decree  qf  the  OireuU 
Ocmrt  diimieiinff  the  biU  fMUi  he  e^fflrtned, 

HI37i  '^^  Ohitf  Juetiee,  having  been  of  counsel, 
and  Mr,  Juetiee  Brewer*  not  having  been  a 
member  of  the  court  when  the  case  was 
argued,  took  no  part  in  its  consideration  or 
decision. 


THB  GEORGE  T.  SMITH  MIDDLINGS 
PURIFIER  COMPANY  R  AU,  AppU., 
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where  the  claim  of  anothc  i  ai»peUant  Is  more  than 
$10,000,  this  oonrt  has  jurisdiction  of  the  appeal  as 
to  such  claim. 

1  The  CTnited  States  OiroQlt  Ooort  In  Ohio  had  ju- 
risdiction of  a  suit  by  citisens  of  other  States  (who 
were  not  parties  to  previous  prooeedingi  in  the 
state  probate  court),  to  set  aside  mort^ges  oi 
fraudulent  as  to  them  and  other  creditors,  where 
all  tbat  had  been  done  in  the  state  court  was  to  file 
the  aasiffnment  and  the  aasiffnee^S  bond. 

8.  In  Ohio,  mortgages  made  bj  a  trading  oorpora- 
tion«  after  it  has  become  insolvent  and  oeaaed  to 
do  bustneas,  to  prefer  some  of  its  creditors,  are 
Invalid  against  its  creditors  generally,  whether 
the  mortgagee  were  or  were  not  parts  of  the  same 
transaction  as  an  assignment  under  the  Statute. 

4.  Oourts  of  the  United  States  wHl  not  hold  a  con- 
veyance valid  against  citizens  of  other  States, 
which  the  courts  of  the  State  hold  to  be  void  as 
against  Its  own  citizens. 

[No.  28.] 
Argued  April  15, 16, 1889,    Decided  May  19, 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio  dismissinif  a  suit  in  equity  to  de- 
clare certain  mort^ges  to  inure  to  the  benefit 
of  general  creditors  and  that  the  assignee  dis- 
tribute the  fund  in  his  hands  accordingly  and 
be  restrained  from  paying  it  upon  the  (febts  se- 
cured by  the  mortgages.    Beiereed. 

Statement  by  Mr,  Juetiee  Qrmwi 
This  was  a  bill  in  equity,  filed  November 
4,  1885,  by  a  corporation  of  Michigan  against 
the  Simpson  and  QbxlU  Manufactwng  Com- 
pany, a  corporation  of  Ohio,  Sayler,  a  citizen 
of  Ohio  ana  assignee  of  that  Company,  under 
the  laws  of  Onio,  HcGroarty,  Simpson, 
Gkiult  and  Fitch,  also  citizens  of  Ohio,  and 
Charles,  a  citizen  of  New  York. 

The  bill  alleged  that  the  defendant  Com- 
pany,  on  May  S9>,  1886,  by  a  deed  of  assign- 
ment  filed  in  the  Probate  Court  of  Hamilton 
County  in  the  State  of  Ohio,  granted  and 
assigned  all  its  property,  real  and  personaH 
to  Sayler,  in  trust  to  sell  and  dispose  of  it, 
and  to  apply  the  proceeds,  after  paying  the 
expenses  of  executing  the  trust,  to  the  pay- 
ment of  all  its  creditors ;  that  Sayler  accepted 
the  trust,  and  gave  bond  as  reauired  by  the 
laws  of  Ohio,  and  entered  on  nis  duties  ac 
assignee  under  that  deed,  and  sold  all  the 
property,  and  was  about  to  distribute  Uic 
proceeds;  that  tha  Company  then  and  still 
was  indebted  to  the  plaintiff  in  the  sum  of 
$1,461.72,  and  interest  from  February  8, 1885 ; 
that  on  May  28,  1885,  the  Company,  being 
deeply  imolvent,  and  contemplating  and  in- 
tenaing  to  make  a  general  assignment  of  all 
its  property  to  Sayler  as  aforesaid,  and  as 
part  of  one  and  the  same  transaction  with 
that  assignment,  and  by  tha  procurement  of 
Simpson,  who  was  president  oil  tha  defendant 
Company,  and  of  one  O'Hara,  its  treasurer, 
executea  and  delivered  mortgages  of  all  its 

Sroperty  to  the  five  individual  defendants, 
impson,  HcGroarty,  Oault,  Fitch  and 
Charles,  severally,  in  fraud  of  the  plaintiff 
and  other  creditors  of  tha  Company,  and  with 
a  fraudulent  intent  to  prefer  tha  mortgagees 
as  areditors  of  the  Company,  oootrary  to  the 
proyiiions  of  the  Statutaa  of  Ohio  regulating 
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on  the  first  arge  island  in  the  Ohio  below 
the  mouth  of  Green  River.  That  island  was 
(6161  ^^^^^^  River  Island.  In  September,  1821, 
Slaughter's  heirs,  who  were  residents  of  Vir- 
ginia, brought  a  suit  in  ejectment  in  the 
Circuit  Court  of  the  Unitea  States  for  the 
District  of  Kentucky,  to  recover  the  land 
conveyed  to  their  ancestor  by  this  patent, 
against  Garrett  and  others,  who  were  in  pos- 
session. The  cause  was  not  tried  until 
1834,  when  the  plaintiffs,  who  relied  entirely 
upon  the  validity  of  the  patent  to  Slaughter, 
recovered  judgment  and  were  awarded  resti  • 
tution  of  the  premises.  When  the  marshal 
went  upon  the  land  to  execute  the  writ  for 
its  possession,  he  was  accompanied  by  one 
Levi  Jones,  who  claimed  to  have  an  equita- 
ble title  under  Slaughter's  heirs,  ana  was 
there  to  receive  possession.  Garrett,  one  of 
the  defendants,  concluded  to  purchase  one 
hundred  acres  of  the  land  upon  which  he 
-was  living  from  Jones,  and  for  part  of  the 
purchase  monev  executed  to  Jones  his  note. 
Jones  assignea  this  note  to  James  Rouse, 
who  in  turn  assigned  it  to  Jackson  McLean. 
3IcLean  brought  an  action  at  law  upon  the 
note  in  the  Circuit  Court  of  Henderson 
County,  in  Kentucky,  in  which  he  recovered 
judgment  by  default,  and  sued  out  a  writ 
of  execution,  whereupon  Garrett  filed  a  bill 
in  equity  in  the  same  court,  making  Jones 
And  Kouse  co-defendants  with  McLean,  to 
«n]oin  the  enforcement  of  the  judgment  of 
law  upon  the  following,  among  other, 
grounds :  first,  that  the  process  in  the  com- 
mon-law action  had  been  served  upon  him 
fit  his  residence  on  Green  River  Island,  which 
was  not  within  the  territorial  limits  of  the 
State  of  Kentucky,  but  beyond  the  jurisdic- 
tion of  the  court,  and  that  therefore  the 
service  of  process,  judgment  and  execution 
were  null  and  void;  second,  that  neither 
Jones,  nor  Slaughter,  under  whom  he 
claimed,  had  ever  had  a  valid  title  to  the 
land  which  Jones  had  sold  him,  because  the 
military  land  warrant  upon  which  Slaugh- 
ter's patent  had  been  issued  could  not  be  lo- 
<»ted  upon  land  which  lay  northwest  of  the 
Ohio  and  norUi  of  the  mouth  of  the  Green 
River.  Ab  evidence  that  the  tract  of  land  in 
controversy  lay  in  Indiana  and  not  in  Ken- 
tucky, he  filed  a  copy  of  the  deed  of  cession 
from  Virginia  to  the  United  States  as  part  of 
his  bill.  The  question  of  Kentucky's  title 
and  right  of  jurisdiction  over  Green  River 
Island  was  thus  put  in  issue  and  its  decision 
was  necessary  to  the  determination  of  the  case. 
Several  depositions  were  taken  by  each  party 
upon  the  point,  but,  upon  a  full  hearing  of 
fVlVi  ^®  ^^^^^'  Garrett's  bill  was  dismissed,  with 
•^  '  costs  and  charges.  Here  were  two  adjudica- 
tions, one  by  me  United  States  circuit  court 
and  the  other  by  a  circuit  court  of  the  State, 
that  Green  River  Island  was  within  the  juris- 
diction of  Kentucky.  And  the  record  shows 
that  between  1818  and  1877  numerous  grants 
of  parcels  of  land  on  the  island  were  made  by 
Kentucky,  and  that  between  these  dates  taxes 
were  assessed  by  her  ofiScers  upon  the  lands 
as  being  within  her  territory  and  jurisdic- 
tion. 

We  have  spoken  of  the  character  of  the  tes- 
timony  introduced  on  the  part  of  Indiana, 
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and  of  the  fact  that  it  does  not  touch  upon 
the  condition  of  the  channel  above  the  island 
previous  to  her  admission  as  a  State  into  the 
Union.  The  testimony  of  the  witnesses  in- 
troduced by  the  State  of  Kentucky  consisted 
to  a  great  extent  of  recollections,  which 
must  of  necessity  have  been  more  or  less  im- 
perfect. They  showed,  as  already  stated, 
that  in  former  times  at  some  periods  of  the 
year  there  was  a  large  volume  of  water 
which  passed  north  of  Green  River  Island, 
and  that  sometimes  this  volume  continued 
throughout  the  whole  year;  but  they  also 
showed  that  at  a  very  early  period  great 
changes  had  taken  place  in  the  channel  north 
of  the  island,  so  that  in  some  portions  of 
the  year  it  was  easy  to  pass  on  foot  from  the 
island  to  the  main  land. 

The  facts  as  they  existed  at  the  time  of  the 
cession  of  Virginia  to  the  United  Staten,  in 
1784,  and  even  at  the  time  of  the  admission 
of  Kentucky  into  the  Union,  have  long  since 
passed  beyond  the  memory  of  man,  and 
therefore  caimot  be  established  by  oral  testi- 
mony. As  counsel  says,  the  very  grandchil- 
dren of  men  then  livine  are  now  hoary  with 
age.  The  facts  can  onfy  be  established  as  a 
matter  of  inference  from  general  facts  in  re- 

§ard  to  the  condition  of  the  country,  and 
ocumentary  evidence-  which  in  many  cases 
rises  little  above  that  of  hearsay,  such  as 
notices  by  travelers  and  maps  given  by  them 
indicating  the  position  of  the  tract  in  ques- 
tion. Of  the  latter  it  may  be  said  that  they 
all  represent  the  tract  as  an  island  in  the 
river. 

Great  changes  in  the  bed  of  the  river  were 
to  be  exi>ected  from  the  immense  volume 
and  fiow  from  its  vast  water-sheds.  These 
water-sheds,  according  to  the  official  report 
of  the  Tenth  Census  of  the  United  States, 
cited  by  counsel,  comprise  over  two  hundred 
thousand  square  miles,  and  more  than  half 
of  the  water  from  them  comes  from  east  of 
Green  River  Island,  and  nearly  all  the  Kreat 
watercourses  find  their  way  to  tbe  Ohio 
River.  That  vast  changes  should  be  made 
in  the  channel  of  that  river  from  the  volume 
of  water  thus  received,  and  its  impetuous 
flow  at  certain  seasons  wearing  away  its 
banks,  deepening  some  portions  of  the  stream 
and  filling  up  others,  was  not  surprising ; 
and  that  where  large  vessels  at  one  time 
could  easily  fioat  &ould  have  become  dry 
ground  many  years  afterwards  was  but  the 
natural  effect  of  the  tremendous  forces  thus 
brought  into  operation. 

We  have  not  deemed  it  important  to  take 
up  the  testimony  of  each  of  the  numerous 
witnesses  product  in  the  case  by  the  States 
of  Indiana  and  Kentucky.  It  would  serve 
no  useful  purpose  to  attempt  an  analysis  of 
the  testimony  of  each,  and  to  show  how  lit- 
tle and  how  much  weight  should  be  attrib- 
uted to  it.  All  the  testimony  is  to  be  taken 
with  many  allowances  from  imperfect  rec- 
ollection, from  the  confusion  by  many  wit- 
nesses of  what  they  saw  with  what  they 
heard,  or  of  what  they  knew  of  their  own 
knowledge  with  what  they  learned  from  the 
narrative  of  others.  The  clear  and  admitted 
facts  we  have  mentioned,  corroborated  as 
they  are  by  nearly  everything  of  record  pre- 
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In  Ohio,  mortgages  take  effect  from  the  time 
of  tbdr  dfuivery  to  the  recorder. 

Magee  y.  Beatty,  8  Ohio,  896;  StamellY.  Bob- 
erU,  18  Ohio,  148;  Mayham  ▼.  (Joomb9, 14  Ohio, 
428;  WhiteY.  Denman,  1  Ohio  St.  110. 

It  is  the  motive,  design  and  situation  of  the 
assignor,  and  not  the  motives  of  the  assignee, 
that  fAwe  character  to  the  assignment,  and 
bring  It  within  the  operation  of  the  Statute. 

Mttehettv.  Oaezam,  12  Ohio,  816;  DaremtUY. 
O'ifofTa,  lOhioStSO. 

The  Statute  does  not  extend  to,  or  in  any 
way  affect,  couTeyancesor  mortgages  made  by 
the  failing  debtor  to  his  creditor  for  the  pur- 
pose of  paying  or  securing  his  debt. 

Atkinson  Y.  Tomlintan,!  Ohio  St  240;  HarlO' 
rader  ▼.  LUby,  4  Ohio  St  602,  609;  2Hek$on  y. 
Bawwm,  6  Ohio  St  218,  221;  JuMUee  y.  UM,  10 
Ohio  St  170. 

The  fact  that  the  mortgages  may  haye  been 
executed  at  one  and  the  same  tune  with  the 
deed  of  assignment,  does  not  constitute  them 
an  assignment  in  trust. 

MermanU  I^at,  Bank  y.  Nottingham  M.d8, 
(h.  (Ohio)  15  Oin.  L.  Bui.  8;  Wilmm  y.  Berg, 
88  Pa.  167;  Holt  y.  Bancroft,  80  Ala.  198;  Bai- 
ley  Y.  Kansas  Hfg.  Co,  82  Kan.  78;  Tootle  Y, 
ColdwU,  80  Kan.  125. 

The  fact  that  two  directors  happened  to  be 
indorsers  on  some  of  the  notes  secured  by  the 
mortgage,  does  not  inyalidate  the  mortgase. 

Plantert  Bank  y.  Whittle,  78  Ya.  789,  740; 
BuellY,  Buckingham,  16  Iowa,  284;  Gordon  v, 
Preeton,  1  Watts,  885;  WhiteweU  y.  Wamer,  20 
Yt  425;  Ashhur$f$Appeal,lpOF^  2190: Bradley 
y.  FanteU,  1  Holmes,  488;  Oorbett  y.  Woodfeard, 
5  Sawy.  408. 

Mr,  Justice  Gragr  deliyered  the  opinion 
of  tiie  court : 

The  claim  of  the  nlaintiff  Company  being 
for  less  than  (6,000,  if  Insufficient  to  giye 
this  court  jurisdiction,  and  the  appeal  must 
therefore  be  dismissed  as  to  that  Company. 
SteufaH  y.  Dunham,  116  U.  S.  61  [19 :  8291 ; 
CUbsm  Y.  Shufddt,  122  U.  8.  27  [80:  1088]. 

But  the  claim  of  W.  &  F.  Liyingston, 
citizens  of  New  York,  who  by  leaye  of  the 
circuit  court  and  amendment  of  the  bill  were 
Joined  as  plaintiff^  is  more  than  $10,000, 
which  Is  sufficient  to  giye  this  court  juris- 
diction of  the  appeal,  so  far  as  concerns 
their  claim ;  and  Charles,  also  a  citizen  of 
New  Yoik,  who  was  originally  joined  as 
defendant,  not  haying  been  senred  with  proc- 
ess, and  the  bill  haying  been  dismissed  as 
to  him,  the  case  in  reffud  to  the  citizenship 
of  the  parties  was  within  the  jurisdiction  of 
the  circuit  court 

The  plaintifb,  in  the  brief  filed  in  their 
behalf,  expressly  "disclaim  any  intention  to 
impeach  the  transaction  in  controyersy,  as 
one  made  with  intent  to  hinder,  delay  or  de- 
fraud creditors ;"  and  seek  to  maintain  their 
bill  on  the  sole  ground  **  that  the  transaction 
shown  by  the  bill  is  within  the  operation  of 
section  (»48  of  the  Beyised  Statut<»,  and  that 
therefore  the  attempted  preferences  should  be 
decreed  to  inure  to  the  Deneflt  of  the  general 
creditors." 

By  I  6885  of  the  Reyised  Statutes  of  Ohio 
of  188u,  "when  any  person,  partnership,  as- 
sociation or  corporation  shall  make  an  as- 
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signment  to  a  trustee  of  any  property,  money, 
rights  or  credits,  in  trust  for  the  benefit  ol 
creditors,  it  shall  be  the  duty  of  said  as-  ^^^^, 
signee"  to  file  the  assignment  in  the  probate  f  ^*i 
court  of  the  county  in  which  he  resides,  and 
to  giye  bond,  with  sureties  approved  by  that 
court,  for  the  performance  ox  his  duties  as 


By  §  6848,  "  all  assignments  in  trust  to  a 
trustee  or  trustees,  made  in  contemplation  of 
insolyency,  with  the  intent  to  prefer  one  or 
more  creditors,  shall  inure  to  the  equal 
benefit  of  all  creditors,  in  proportion  to  the 
amount  of  their  respective  claims,  and  tho 
trusts  ari&ing  under  the  same  shall  be  admin- 
istered in  conformity  with  the  provisions  of 
this  chapter.  ** 

Subsequent  sect ions'pro vide  for  publishing 
notice  of  the  appointment  of  the  assignee, 
and  for  an  appraisement  and  inventory  of  the 
property,  the  examination  of  the  assignor 
and  assignee  on  oath,  the  conversion  of  the 
property  into  money,  the  discharge  of  incum- 
oranoes,  the  proof  of  debts  and  the  distribu- 
tion of  the   property  among  the   creditors. 

The  obiection  taken  to  the  jurisdiction  of 
the  circuit  court  of  the  United  States,  upon 
the  ground  that  the  Probate  Court  of  Ham- 
ilton County  had  exclusive  jurisdiction  of 
the  matters  in  controversy,  cannot  be  sus- 
tained. Upon  tiie  allegations  of  the  bill, 
admitted  by  the  demurrer,  nothing  appears 
to  have  been  done  in  that  court,  before  the 
commencement  of  this  suit,  except  to  file 
the  voluntary  assignment  of  the  debtor  and 
the  bond  of  the  assignee;  and  the  circuit 
court  clearly  had  jurisdiction  of  a  bill  by  citi- 
zens of  other  States  (who  did  not,  so  far  as 
appears  by  this  record,  become  parties  to 
the  proceedings  in  the  state  court),  to  set 
aside  the  mortgages  as  fraudulent  or  invalid 
as  against  them.  SheXby  y.  Bacon,  51  U.  8. 
10  How.  66  [18 :  826]  ;  Oreen  v.  Orcighton, 
64  U.  S.  28  How.  90  [16 :  419]  ;  Payne  v. 
Book,  74  U.  8.  7  Wall.  425  [19:  2601; 
Arroufsmith  y.  Oleason,  12&  U.  8.  86  [^: 
6801. 

Tne  defendants  rely  on  the  decision  in 
Sayler  y.  Simpson,  46  Ohio  St  141,  in  which 
it  appears  that  in  a  controversy  to  which 
these  assignees,  these  mortgagees  and  W.  & 
F.  Livingston  were  parties,  the  Supreme 
Court  of  Ohio  held  that  the  probate  court 
had  jurisdiction  to  determine  the  rights  of 
the  mortgagees;  but  neither  that  decision, 
nor  the  facts  stated  in  that  report,  have  been 
pleaded  or  appear  of  record  in  this  case. 

The  present  case  is  to  be  decided  by  the  _.., 
application  of  the  law  of  Ohio  to  the  facts  L»«*J 
stated  in  this  bill  and  admitted  by  the  de- 
murrer ;  and  the  best  evidence  of  that  law, 
as  affecting  the  validity  of  the  mortni^cs 
and  assiniment,  is  to  be  found  in  the  decis- 
ions of  &e  Supreme  Court  of  Ohio.  Union 
Bank  y.  Kansas  City  Bank,  186  U.  8.  228 
[84:841]. 

In  the  recent  case  of  Bouse  y.  Merchants 
Bank,  46  Ohio  St.  498,  that  court,  upon  a 
similar  state  of  facts,  adjudged  that  mort- 
gages made  by  a  trading  corporation  after  it 
had  become  insolvent,  and  mid  ceased  to  dc 
business,  to  prefer  some  of  Its  creditors,  were 
invalid  and  ineffectual  against  its  creditors 
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The  decUration  alleged  that,  at  the  dates 
wbeo  the  bondi  became  parable,  payment  of 
tbe  principal  was  demanaed  bj  the  United 
States  ana  refused  bf  the  State  of  North 
Carolina. 

The  State  of  North  Carolina  pleaded  paj- 
m'eut  of  the  principal  siuni  of  the  bonds  after 
they  became  payable,  together  with  all  In- 
terest accrued  thereon  to  Uie  days  when  they 
became  payable. 

The  UnUed  Statea  moved  for  ludgmant,  aa 
by  nil  lUeit,  because  the  plea  did  not  answer 
•o  much  of  their  demaiia  as  was  for  Interest 
after  the  bonds  became  payable. 

The  caae  was  submitted  to  the  decision  of 
the  court  DpOD  a  case  stated,  signed  by  the 
Attorney -Oeaeral  of  the  United  States,  and 
by  the  Attomey-Oeneral  of  North  Carolina, 
as  follows: 

"The  parties  to  the  above -entitled  caae 
stipulate  that  upon  the  issue  Joined  the  facts 
are  that  payment  of  the  bonds  was  demanded 
and  refused  at  the  several  times  in  the  years 
1884  and  1885  in  the  declaration  alleged ;  but 
■ubeequently,  upon  or  about  the  2a  day  of 


October,  188B,  all  conpons  upon  the  bouda 
were  paid,  and  that,  besides,  $147,000  was 
paid  upon  account  of  whatever  might  then 
remain  due  upon  tbe  beads;  the  United 
State*  then  contending  that  because  of  in. 
terest  at  six  per  cent  per  annum,  which  at  ' 
that  time  had  accrued  upon  tbe  principal  of 
the  bouds  since  their  maturilj,  such  payment 
left  Mill  unpaid  upon  the  debt  tbe  aum  of 
$41,380;  whilst  the  State  then  contended 
that  no  Interest  had  accrued  upon  the  prin- 
cipal of  the  bonds  after  their  maturitv,  and' 
therefore  that  such  payment  was  In  full  of 
such  debt. 

"The  parties  submit  to  the  court  that,  in< 
case  as  matter  of  law  tbe  principal  of  said 
bonds  did  so  bear  interest  after  maturitv, 
judgment  Is  to  be  entered  for  the  plaintiff 
for  141,380;  but  that  if  it  did  not  so  bear 
interest.  Judgment  la  to  be  entered  for  the 
detenduit." 

JTMtn.  W,  H.  H.  Killer,  .^Mv-Om.,  a. 
F.  PUUiDB,  /.  e.  Zaekn/  and  F.  J>.  JfeSm- 
nty,  for  plaintiQ: 


•^StSribat  Om  eirtttMtM  of  dew.  hereby 
■otiwriMd  to  be  iMMd,  QtU  be  Inwstenble  t^ 
tbe  holdendieteof,  tbelTuenIa  or  atternnra,  ptop- 
etfr  eonstltatad,  in  a  book  to  iMkept  brUiepub- 
Uo  liiMSiiiia  for  that  purpoaai  aad  In  wmj  In- 
•tanoa,  whera  a  transfer  Is  made,  the  ontstandlnK 
«srtiaoMa  shall  besonendeMd  and  tlvsn  up  to  ttaa 


MMM 


■INBlM  lo  IW7  li  B0«  ■ 

oMiMiI  t^  raMon  of  aaj  oMsnUlDtf  u  lo  tke 
ItaMOfp^BMnL 

TW  qaeMka  of  tha  BtcotbUHtTof  Uw  artto 
ki  «M«t(»  h  w  b«  dKUad  tv  UkB  Um  or  tfe* 
Stal»of  mfaoh. 

»«mmt.  6aMM.Bon.&gHow.  >a(i3c 

ISO);  JhwM*.  £mI^  48  U.  B.  4  How.  MS(U: 
*a7)i  CWbm  Cbm*  t.   firaOnta*,  n  D.  a 

PMMfaao^BotMwenDot  negotlaUeiie^B- 
WW  Ik*.  b«U  an  aadi  n  br  tbe  Kabtfa  «( tke 

JiiMhiM  A  Jt  Gh.  T.  Attt,  U  H.  4VT; 
lorn  *.  BKi«  M  BL  168;  Ohjcm  y.  Srt^MW. 

una  &  wiiShaatfefitMMNiT.Anift.i8nL 

387:  flUibrtaak  t.  fiwWinnnM.  IT  ID.  I»; 
C'WMdfan  AMft  T.  MeOna,  IM  BL  MS;  VUk 
^^^M(ik  n  QL  aU;  JAOir^T.  Aw4  MDL 

4  wM  te  nasotfiUa  If  wyabto  o«tai)il7  U  a 

Oud  Ont^  utrSait*'  mbjecf  to  a  eoatiDgencr 
07  wbicdt  U  BM'  bacome  doe  aariis. 

*iMt  T.  Jtaimn,  74  Pa.  Iti  CMb  ▼.  Buck, 
7  XM.  SHSi  ITatta-  T.  mwO**,  M  lod.  184: 
WooiUn  ».    CWe*.  64  Ind.  HO;   OlLartbM  t. 

"^  QMo  Parable  od  or  beTon  a  Ozed  dale  it 

Jor.tan  *.  IWi,  IB  Ohio  SL  SSt;  JraKwn  t. 
^If^^StSOA.  431; RiktrT.  A.  dW.SpragiM 
^S.(A.  14  R  L  403;  Onrtu  t.  Bom.  S8  N. 
j^3^  ^ft%  AibsJ  DuLj.BaU.  118  U.  8. 

^^  P*oTiaoalnanote  tMiTableiiiliutallmentB, 
■AM  fttsihinto  pa;ao  uulaUmcDl  shall  render 
Um  itliol*  amount  due  and  paTable,  doea  Dot 
'MHnv  tte  DMotkbUliT  of  the  note. 

^ar«M>  T.  .^tttte,  UHeo.  &  W.  189;  a»A« 
)^  Ben.  a»  L.  T.  N.  a  SWi  JnAwut  t.  PVani- 
^  L  8tniig&  24;  CbMna  t.  Oookt,  WlUea, 
w:  3w  t.  Gtottr.  1  III.  App.  886;  Btory, 
ftom.  Notes,  S  87;  ffltor  t.  .A.  *  TFi  SprojM 
JpS{.  a.  14  B.  L  408;  OvrUt  t.  Aom,  seN. 
H.  504;  .laUra  AjAooI  JTUt.  t.  HaU,  118  D.  B. 
lao  (38:  «H);  JVor^w  t.  Untied  Btalai.  118  U. 
8.  476  (38: 1044). 

Tb«  inatruQieiiu  Id  queatlou  were  absolute 
promhcatopay  tbeamounU  mentioned  therein. 

P*im»r  ^.  Semird,  TiCnlim-.OarrMBaTik 
*•  Tmgbr,  67  Iowa,  579;  Mariiu  A  B.  P.  M. 
■».  T.  BndUg.  100  D.  8.  178  {26: 1084); 
V  T.  A'llffAani,  e  Oi.  76;  Sumrur  *.  i^r- 

SN.  H.  448:  Sarthrvp  v.  JVorttruji.  fl 

Cow.  896;  Bm^^rd  t.  Am^  103  D.  8.  2Sa 

JvMt*  H»r'i>"  deltvered  tbe  opinion 
court: 

action  waa  baought  by  the  Hercbanta' 
lal  Bank  of  Chicago  against  the  Chi- 
tall  war  Equipment  Company,  a  cor- 
»  of  wiMonaln,  upon  two  written 
nenta,  one  of  wblcb  la  in  tbe  woida 
luiea  following : 

0,  Ohicago,  ni.,  Januhiy  90, 

f  Tatue  leoeired,  four  months  after 
he  CAIcago  Bailwaf  Equipment  Com- 
tiomlM  to  pa;  to  the  wder  of  the 
restem  Manufacturing  and  Car  Com- 
l  Stillwater,  Ulnneaota,  five  thouMod 


UOUBT  OV  1MB  Gm^  Sux^  Oct.  TMiC, 

14allHa«ni«  SaUoMd  Bank  of  Chicago. 
miB^^  wiA  t»lMt  thereon  at  the  rote  of 
— jpv  CO*  par  aawim  fran  date  until  paid. 

^Ua  Botc  ia  <■•  of  a  aeriea  of  twenty-flra 
atta^  t£  «TO  date  berewitb,  of  the  (um  of 
S«*  rhnwaand  dollars  etch,  and  shall  become 
4aa  and  payable  to  the  holder  on  the  failure 
of  th*  Maktf  b>  pay  the  principal  and  in- 
toatt  vt  any  ooe  of  the  notes  of  said  aerleo, 
•■d  all  of  Mid  notes  are  given  for  tbe  pur- 
cfeaae  price  of  two  bmubfed  aui  flfty  faiiway 
frei^t  ears  manufactured  by  the  pavee  here> 
of  aod  Bold  by  said  payee  to  the  maker  here- 
of, which  cars  are  numbered  from  18,000  to 
18,949  Inclugive,  and  marked  on  the  aide 
theteof  with  the  words  and  letters  'Blue  Line, 
C.  A  B.  L  R.  R.  Co.  ;'  and  It  is  agreed  by 
the  maker  hereof  that  the  title  to  said  cara 
shall  remain  in  the  said  paj;ee  until  all  the 
Dotea  of  said  eeriea,  both  principal  and  in- 
terest, are  fully  paid,  all  of  aaid  note* 
being  equally   and  ratably  secured  on  aaid 

"No.  1.  Geo.  B.  Burrows, 

Vice-President." 
Countersigned    by    E.    D.     BuMngion, 


This  writing  li  indorsed:  "Northwestern 
Manufacturing  and  Car  Co.,  per  J.  C.  Gor- 
man, Trees." 

The  other  instrument  bean  the  same  data,  WTO] 
and  is  in  all  respects  iimllartothe  flrat  one. 
No  question  is  made  as  to  the  genuinencsa 
of  the  signatures  to  thrae  lostrumente  of  tbe 
vice-president  and  treasurer  of  the  defendant, 
nor  as  to  tbe  plaintiS  having  paid  value  for 
them  before  maturity.  They  were  declared 
upon  as  negotiable  proniissory  notes.  In  sup- 
port of  the  defense  certain  evidence  waa 
offered  that  was  excluded,  and  the  jury,  pur- 
suant to  the  direction  of  the  court,  returned 
a  verdict  in  favor  of  the  plaintiff  for  the  full 
amount  of  tbe  two  instruments.  96  Fed. 
Rep.  809. 

Are  tbe  writings  in  suit  to  be  regurded  as 
promissorv  notes,  to  be  protected  In  tbe 
bands  of  bona  flde  holders  for  value,  accord- 
ing to  tbe  rules  of  general  mercantile  law  as 
applicable  to  negotiable  Instruments,  or  are 
they  anything  more  tlian  simple  contnicts. 
subject,  In  Uw  bands  of  transferees,  to  such 
equities  and  defenses  as  would  be  available 
between  tbe  original  parties?  This  is  the 
question  upon  which,  it  Is  conceded,  de- 
pends the  correcCncsB  of  the  several  rulinge 
to  which  the  asaignments  of  error  refer. 

By  the  Statute  of  Illinois  revising  the  law 
In  relation  to  promissory  notes,  bonds,  due- 
bills  and  other  instruments  in  writing,  ap- 
proved March  18,  1874,  and  In  force  July  1, 


"  Bee  8.  All  promissory  notes,  bonds,  due- 
bills  and  other  instruments  In  writing,  made 
ortobemade.  by  any  person,  body  politlcor 
corporate,  wherei?  such  person  promises  or 


pay  any  sum  of  money  or  article 
__  ,.  al  property,  or  any  sum  of  money 
in  penoD&l  property,  or  acknowledges  any 


agrees 
of  pen 
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to  be  due  to  any  other  person,  shall  be  taken 
to  be  due  and  payable,  and  the  sum  of  money 
or  article  of  personal  property  therein  men- 
tioned shall,  by  virtue  thereof,  be  due  and 
payable  as  therein  expressed. 

*Sec.  4.  Any  such  note,  bond,  bill  or 
other  instrument  in  writing,  made  payable 
to  any  person  named  as  payee  therein,  shall 
be  assignable,  br  indorsement  thereon,  under 
the  hand  of  sucn  person,  and  of  his  assign- 
ees, in  the  same  manner  as  bills  of  exchange 
are,  so  as  absolutely  to  transfer  and  vest  the 
property  thereof  in  Aoch  and  every  assignee 
successively. " 

Other  sections  of  the  Statute  throw  some 
light  on  the  question  before  ua.  The  flfU& 
section  provides  that  any  assignee  to  whom 
such  sum  of  money  or  personal  property  is 
by  indorsement  made  payable,  or,  he  being 
dead,  his  executor  or  administrator,  may, 
in  his  own  name,  institute  and  maintain  the 
same  kind  of  action  for  the  recovery  thereof 
against  the  person  making  and  executing 
tbe  note,  bond,  bill  or  other  instrument  in 
writing,  or  against  his  heirs,  executors  or 
administrators,  as  might  have  been  main- 
tained against  him  bv  the  obligee  or  payee, 
in  case  It  had  not  been  assigned.  By  the 
sixth  section  no  maker  of,  or  other  person 
liable  on,  such  note,  bond,  bill  or  other  in- 
strument in  writing,  is  allowed  to  allege 
payment  to  the  payee,  made  after  notice  of 
assignment,  as  a  defense  against  the  assignee. 
The  eighth  section  provides:  ''Any  note, 
bond,  bill  or  other  instrument  in  writing, 
made  payable  to  bearer,  may  be  transferred 
by  delivery  thereof,  and  an  action  may  be 
maintained  thereon  in  the  name  of  the  holder 
thereof.  Every  indorser  of  any  instrument 
mentioned  in  this  section  shall  be  held  as  a 
guarantor  of  payment  unless  otherwise  ex- 
pressed in  the  indorsement.  **  The  ninth 
section  allows  the  defendant,  when  sued 
upon  a  note,  bond  or  other  instrument  in 
writing,  for  the  payment  of  money  or  prop- 
erty, or  the  performance  of  covenants  or 
conditions,  to  proye  the  want  or  failure  of 
consideration,  "provided  tliat  nothing  in 
this  section  contained  shall  be  construed  to 
affect  or  impair  the  right  of  any  bona  fide 
assignee  of  any  instrument  made  assignable 
by  this  Act,  when  such  assignment  was  made 
before  such  instrument  be<^me  due.**  The 
eleventh  section  provides  that  "  if  any  such 
note,  bond,  bill  or  other  instrument  in  writ- 
ing shall  be  indorsed  aft«r  the  same  becomes 
due,  and  any  indorsee  shall  institute  an  ac- 
tion thereon  against  the  maker  of  the  same, 
the  defendant,  oeing  maker,  Aall  be  allowed 
to  set  up  the  same  defense  tliat  he  might 
have  done  had  the  action  been  institutea  in 
the  name  and  for  the  use  of  the  person  to 
whom  such  instrument  was  originally  made 
payable,  or  any  intermediate  holder. "  Under 
the  twelfth  section,  if  the  instrument  has 
been  assigned  or  transferred  by  delivery  to 
the  plaintiff  after  it  became  due,  "a  set-off 
to  the  amount  of  the  plaintiff's  debt  may  be 
made  of  a  demand  existing  against  any  per- 
[277]  son  or  persons  who  shall  have  assigned  or 
transferred  such  instrument  after  it  became 
due,  if  the  demand  be  such  ••  might  have 
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been  set  off  against  the  assinior  while  the 
note  or  bill  belonged  to  him.  "^  If  the  instru- 
ment is  assigned  before  the  day  the  money  or 
proper^  therein  mentioned  becomes  due  and 

Savable,  then,  by  the  thirteenth  section,  the 
eiendant,  in  an  action  brought  by  the  as- 
signee, is  allowed  to  give  in  evidence  at  the 
trial  any  money  or  property  actually  paid  on 
the  note,  bond  or  bill,  or  other  instrument 
in  writing,  before  it  was  assigned  to  tlie 
plaintiff,  on  proving  that  the  plaintiff  had 
^sufficient  notice  of  the  said  payment  before 
he  accepted  or  received  such  assignment.*' 

It  is  omtended  by  the  defendant  tliat  these 
statutory  provisions,  so  far  as  they  embrace 
instrument  not  negotiable  at  common  law, 
relate  only  to  the  manner  of  their  indorse- 
ment or  transfer,  and  that  the  indorsee  takes 
them,  as  before  the  Statute,  subject  to  all 
the  defenses  that  might  be  interposed  in  an 
action  between  the  original  parties.  This 
view  is  inconsistent  with  the  decisions  of 
the  Supreme  Court  of  Illinois.  Some  of 
these  decisions  will  be  referred  to  as  indicat* 
ing  the  scope  and  bffect  of  the  local  Statute, 
as  well  as  the  views  of  tliat  court  upon  the 
general  principles  of  commercial  law  in- 
volved in  this  case. 

In  Stewart  v.  Smith,  29  111.  897,  406,  408, 
the  principal  question  was  as  to  the  negoti- 
ability under  the  above  Statute  of  the  fol- 
lowing instrument :  "  Chicago,  21st  of  Jan- 
uary, 1850.  Received  from  teams  in  our 
pork-house.  No.  114  West  Harrison  Street, 
280  hogs,  weighing  45,545  pounds,  the  prod- 
uct of  whidi  we  promise  to  deliver  to  the 
order  of  Messrs.  Stevens  &  Brother  indorsed 
hereon.  O.  &  J.  Stewart."  The  court  said 
''Testing  the  writing  bv  this  Statute,  there 
cannot  m  a  doubt  upon  its  assignability.  It 
is  an  instrument  in  writiuR ;  it  purports  to 
be  made  by  persons;  by  it,  thoee  persons 
promise  ana  agree  to  deliver  a  certain  article 
of  personal  property,  to  the  order  of  certain 
other  persons.  By  force  of  the  Statute,  this 
article  of  personal  property  mentioned  in  the 
instrument  of  writing  so  made,  by  virtue  of 
its  being  so  mentioned  and  in  such  form  of 
words,  must  be  taken  to  be  due  and  payable 
to  the  person  to  whom  the  instrument  in 
writins  is  made.    The  Statute  does  not  re- 

auire  that  the  note  or  instrument  in  writing 
lall  be  payable  at  any  particular  time  or 
place,  or  be  expressed  to  be  for  value  re- 
ceived, or  that  anv  consideration  whatever 
should  appear  in  the  writing — an  acknowl- 
edgment of  indebtedness,  in  the  simplest 
form,  would  seem  to  be  all  the  Statute  re- 
quires to  give  it  the  character  of  negotiabil- 
ity. A  writing  in  this  form,  probably  the 
simplest,  would  be  a  perfect  negotiable  note 
under  this  Statute :  Due  John  Brown,  ten 
dollars,  July  4,  1862,*— and  sinied  by  the 
maker.  Such  an  instrument  is  clothed  with 
all  the  attributes  of  negotiability,  and  im- 
ports a  consideration,  and  no  averments  or 
proofs  are  necessary  on  thoee  points.  .  .  . 
The  other  point  made  by  plaintiffs,  that  the 
instrument  was  overdue  on  the  26th  of  Jan- 
uary, 1850,  when  it  was  indorsed,  to  such  an 
extent  as  to  put  a  prudent  man  upon  inquiry 
in  respect  to  all  equities  which  the  makers 
might  have  against  it  in  Uie  hands  of  the 
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piomiaee,  we  do  not  consider  a  strong  one. 
.  .  .  The  indorsement  being  in  season 
outs  off  all  equities,  if  there  were  any,  in 
defendant's  favor,  and  the  only  hazard  in- 
curred in  holdine  it  back  for  payment  was 
that  the  release  •i  the  indorsers  might  have 
been  caused  by  it,  but  not  the  release  of  the 
maker  " 

In'  Oime  ▼.  OhidesUr,  85  HI.  524,  the  ac- 
tion was  upon  the  following  note :  ^  $120. 
May  2,  1871.  On  the  first  day  of  September, 
1871  (or  before,  if  made  out  of  the  sale  of 
J.  B.  Drake's  horse  hay  fork  and  hay  car- 
rier) ,  I  promise  to  pay  James  B.  Drake,  or 
to  order,  one  hundred  and  twenty  dollars,  for 
▼alue  received,  with  use. "  On  this  note  was 
an  indorsement,  by  Drake  to  Chamberlain, 
and  by  the  latter  to  Chidester.  The  trial 
court  instructed  the  Jury  that,  in  the  hands 
of  an  assignee  before  maturity,  the  question 
of  consideration  did  not  arise  until  it  was 
shown  by  evidence  that  the  assignee  pur- 
chased the  note  with  actual  knowledge  of 
the  want  of  consideration ;  and  also  that 
the  note  was,  in  its  effect,  payable  absolutely 
on  the  Ist  day  of  September,  1871,  with  in- 
terest at  six  per  cent  from  date.  The  Su- 
preme Court  of  Illinois  said :  **  The  pleas 
were,  the  general  issue,  and  fraud  and  cir- 
cumvention in  obtaining  the  making  of  the 
note.  There  was  no  evidence  whatever  as  to 
the  time  of  the  indorsement  of  the  note,  or 
of  any  want  of^good  faith  in  or  notice  to  the 
indorsee  in  respect  to  the  consideration  of  the 
note,  or  the  circumstances  under  whidi  it 
was  given,  more  than  appears  upon  the  face 
of  the  note  itself.  The  plaintm  was  pre- 
■umed  to  be  a  bona  fide  indorsee  of  the  note 
for  a  valuable  consideration.  As  against  the 
plaintiff,  there  was,  under  the  evidence,  no 
question  of  consideration  before  the  Jury, 
and  the  giving  of  the  first  instruction  could 
form  no  just  cause  of  complaint  The  con- 
gtruction  of  the  note  was  a  question  of  law 
and  for  the  court.  The  proper  cc^sstruction 
was  put  upon  the  note.  ^ 

In  White  V.  Smith,  77  Dl.  9b^,  852,  the 
principle  was  said  to  be  undoubted,  that  to 
constitute  a  valid  promissory  note  it  must 
be  for  the  payment  of  money  which  will 
certainly  become  due  and  payable  one  time 
or  another,  though  it  may  l^  "uncertain  when 
that  time  will  come.  In  Ounadian  Bank  v. 
MeOrM,  106  111.  281,  289,  202,  the  court, 
construing  the  local  Statute,  said  that  it  did 
not  embrace  **  covenants  or  agreements  for  the 
performance  of  individual  services  in  and 
about  property — ^mutual,  dependent  and  con- 
ditional covenants  and  agreements,  or  cove- 
nants and  agreements  to  pay  money  or  deliver 
property  upon  uncertain  contingencies  or 
events" — ^but  applied  ''only  to  absolute  and 
unconditional  promises  to  pay  money  or  de- 
liver property.  It  was  nirther  said  to  be 
dear,  uiMler  previous  cases,  that  ''the  prom- 
ise or  undertaking  must  be  restricted  to  the 
payment  of  money  or  delivery  of  property  at 
a  time  that  will  certainly  happen."  "It 
may  be,"  the  court  addeo,  "unknown,  in 
advance,  when  it  will  be,  but  it  must  be 
absolutely  certain  that  it  will  be  sometime ; 
and  although  it  may  be  within  the  power  of 
the  party  to  whom  the  promise  is  made  to 
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render  it  certain,  by  his  subsequent  act,  that 
the  time  will  happen,  this  will  not  be  suffi- 
cient— it  cannot  depend  upon  his  will  oi 
pleasure. "  See  also  Harlow  y.  BosweU,  15  111. 
66 ;  MeCarty  v.  HmaeU,  24  111.  841 ;  Bilder 
back  V.  Bxirlingame,  27  111.  888;  Houghton 
V.  Francis,  29  111.  244 ;  Baird  v.  Undervoood, 
74  in.  176. 

It  is  clear  from  these  cases  that  the  Statute 
of  Illinois  has  a  much  wider  scope  than  the 
counsel  for  the  defendant  supposes.  It  evi-  r^SU 
dently  intended  to  place  negotiable  promis- 
sory notes  in  the  hands  of  bona  fide  holders 
for  value  on  the  same  footing,  substantially, 
that  they  occupy  under  the  general  rules  of 
the  mercantile  law.  It  does  not,  in  our 
judgment,  do  anything  more.  So  that  we 
are  to  inquire  whether  the  notes  in  suit  are 
not  negotiable  securities  according  to  the 
custom  and  usages  of  merchants. 

The  defendant  insists  that,  in  view  of  the 
agreement  for  the  retention  by  the  payee  of 
the  title  to  Uie  cars  until  all  the  notes  of  the 
same  series,  principal  and  interest,  are  fully 
paid,  the  transaction  was  only  a  conditional 
sale  of  the  cars.  It  is  contended  that  the 
promise  to  pay  the  notes  given  for  the  price, 
so  far  from  l>eing  absolute  as  required  by 
the  mercantile  law,  is  subject  to  the  condi- 
tion, running  with  the  notes,  that  the  title 
to  the  cars  should  not  pass  until  all  the  notes 
were  paid,  which  could  not  occur  if,  before 
payment,  the  cars  had  been  destroyed  or  sold 
to  other  parties.  The  fact  that,  by  agree- 
ment, the  title  is  to  remain  In  the  vendor  of 
personal  property  until  the'notes  for  the  price 
are  paid,  does  not  necessarily  import  that 
the  transaction  was  a  conditional  sale.  Each 
case  must  depend  upon  its  special  circum- 
stances. In  Heryford  v.  Davi$,  102  U.  S.  235, 
248,  244,  245,  246  [26:  160,  162,  163],  the 
question  was  as  to  whether  a  certain  instru- 
ment, relating  to  cars  supplied  to  a  railway 
company,  and  for  the  price  of  which  the 
latter  gave  its  notes,  showed  a  conditional 
sale,  which  did  not  pass  the  ownership  until 
the  conditions  were  performed,  or  whether, 
taking  the  whole  instrument  together,  the 
seller  reserved  only  a  lien  or  security  for  the 
payment  of  the  price,  or  what  is  sometimes 
called  a  mortgage  back  to  the  vendor.  In 
that  case,  the  instrument  construed  provided 
that  until  a  certain  payment  was  made,  the 
railway  company  should  have  no  right  title, 
claim  nor  interest  in  the  cars  delivered  to  it, 
"except  as  to  their  use  or  hire,"  nor  any 
right  or  authority  in  any  way  to  dispose  of, 
hire,  sell,  mortgage  or  pledge  the  same,  but 
that  they  "  are  and  shall  remain  the  property* 
of  the  manufacturinir  company,  and  be  re- 
delivered to  it  when  demanded,  upon  default 
in  the  above  payment.  This  court,  after  ob-  rffl] 
serving  that  tlie  true  construction  of  the  con-  ^ 
tract  was  not  to  be  found  in  any  nanoM  which 
the  parties  may  have  given  to  the  instrument, 
nor  alone  in  any  particular  provisions  it  con- 
tained, disconnected  from  all  others,  but  in 
the  ruling  intention  of  the  parties,  gathered 
from  all  the  language  used,  said :  "It  is  the 
legal  effect  of  the  whole  which  is  to  be 
sought  for.  The  form  of  the  instrument  is 
of  nttle  account.  Thoueh  the  contract  in- 
dustriously and  repeatedly  spoke  of  loaning 
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the  cars  to  the  railroad  company,  f&r  hire 
for  four  months,  and  delivering  them  for  use 
for  Mre,  it  is  manifest  that  no  mere  bailment 
for  hire  was  intended.  No  price  for  the  hire 
was  mentioned  or  alluded  to,  and  in  every 
bailment  or  letting  for  hire  a  price  or  com- 
pensation for  the  hire  is  essential.  .  .  . 
It  is  quite  unmeaning  for  parties  to  a  con- 
tract to  say  it  shall  not  amount  to  a  sale, 
when  it  contains  every  element  of  a  sale, 
and  transmission  of  ownership.  This  part 
of  the  contract  is  to  be  construed  in  connec- 
tion with  the  other  provisions,  so  that  if 
possible,  or  so  far  as  is  possible,  they  may 
all  harmonize.  Thus  construed,  it  is  quite 
plain  these  stipulations  were  inserted  to  en- 
able the  manufacturing  company  to  enforce 
payment,  not  of  any  rent  or  hire,  but  of  the 
selling  price  of  the  cars  for  which  the  com- 
ply took  the  notes  of  the  railroad  company. 
They  were  intended  as  additional  security 
for  the  payment  of  the  debt  the  lattei  com- 
pany assumed.  This  is  shown  most  clearly 
by  the  other  provisions  of  the  contract.  The 
notes  became  the  absolute  property  of  the 
vendors.  As  has  been  stated,  they  all  fell 
due  within  four  months,  and  it  was  expected 
they  would  be  paid.  Tlie  vendors  were  ez- 
prdssly  allowed  to  collect  them  at  their  ma- 
turitv,  and  it  was  agreed  that  whatever  sums 
should  be  collectMl  on  account  of  them 
should  be  retained  by  the  vendors  for  their 
own  use.  No  part  of  the  money  was  to  be 
returned  to  the  railroad  company  in  any 
event,  not  even  if  the  cars  shoula  be  retumea. 
.  .  .  What  was  this  but  treating  the 
notes  ffiven  for  the  sum  agreed  to  be  the 
price  of  the  cars  as  a  debt  absolutely  due  to 
the  vendors?  What  was  it  but  treating  the 
cars  as  a  security  for  the  debt?  ...  In 
view  of  these  provisions,  we.  can  come  to  no 
other  conclusion  than  that  it  was  the  inten- 
tion of  the  parties,  manifested  by  the  agree- 
ment, the  ownership  of  the  cars  should  pass 
at  once  to  the  railroad  company  in  consider- 
ation of  their  becoming  debtors  for  the  price. 
Notwithstanding  the  ^orts  to  cover  up  the 
real  nature  of  the  contract,  its  substance  was 
an  hypothecation  of  the  cars  to  seciue  a  debt 
due  to  the  vendors  for  the  price  of  a  sale. 
The  railroad  company  was  not  accorded  an 
option  to  buy  or  not.  They  were  bound  to 
pay  the  price,  either  by  paying  their  notes 
or  surrendering  the  property  to  be  sold  in 
order  to  make  payment.  This  was  in  no 
sense  a  conditional  sale.  This  giving  prop- 
erty as  security  for  the  payment  of  a  debt  is 
the  very  essence  of  a  mortgage,  which  has 
no  existence  in  a  case  of  conditional  sale. " 
It  is  a  mistake  to  suppose  that  there  is  any 
conflict  between  these  views  and  those  ex- 
pressed in  the  subsequent  case  of  Harknesi 
V.  Bu$»eiU,  118  U.  S.  688,  680  [80:  286,  291], 
where  the  whole  doctrine  of  conditional  sales 
of  personal  property  was  carefully  examined^ 
and  in  whicn  the  piEurticular  instrument  there 
in  question  was  held  to  import  not  an  abso- 
lute sale  but  only  an  agreement  to  sell  upon 
condition  that  tne  purchasers  should  pay 
their  notes  at  maturity.  With  the  principles 
laid  down  in  the  latter  case  we  are  entirely 
satisfied.  But  as  pointed  out  in  Arkamoi 
VaUey  L.  d  0.  Co,  ▼.  Mann,  180  U.  S.  69, 
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77,  78  [82:  864,  857,  858],  the  agreement  in 
Harkneu  v.  Btusell  was  :ipon  the  express 
condition  that  neither  the  title,  ownership 
nor  possession  of  the  engine  and  saw-min 
which  was  the  subject  of  the  transaction 
should  pass  from  the  vendor  until  the  note 
given  by  the  vendee  for  the  stipulated  price- 
was  paid.  Turning  to  the  notes  here  in  suit, 
we  find  every  element  of  a  sale  and  trans- 
mission of  ownership,  despite  the  provision 
that  the  title  to  Uie  cars  should  remain  in 
the  payee,  until  all  the  notes  of  the  series 
were  fully  paid.  The  notes,  upon  their  face, 
show  they  were  given  for  me  "purchase 
price"  of  cars  ''sold"  by  the  payee  to  the 
maker,  and  they  are  ''secured"  equally  and 
ratably  on  the  cars,  in  order  to  prevent  the 
holder  of  one  of  the  notes  from  obtaining 
out  of  the  conmion  security  a  preference  over 
holders  of  others  of  the  same  series.  This 
provision  placed  the  parties  upon  the  same 
footing  they  would  have  occupied  if  a  chat- 
tel mortgage,  covering  all  Uie  notes,  had 
been  executed  by  the  purchaser  of  the  cars. 
If  the  notes  had  been  in  the  usual  form  of 
promissory  notes,  and  the  maker  had  given  a 
mortgage  oack  to  the  payee,  the  title  would 
technically  have  been  in  the  payee  until 
they  were  paid.  But  they  would,  in  such 
case,  have  been  negotiable  securities  pro- 
tected in  the  hands  of  bona  fide  holders  for 
value  against  secret  defenses,  and  their  im- 
munity from  such  defenses  would  have  been 
communicated  to  the  mortgage  itsell  In 
Kenieott  v.  Wayne  County,  88  LI.  S.  16  Wall. 
452,  469  [21:  819,  821],  it  was  said  that 
where  a  note  secured  by  a  mortgase  is  trans- 
ferred to  a  bona  fide  holder  for  value  before- 
maturity,  and  a  bill  is  filed  to  foreclose  tho 
mortgage,  no  other  or  further  defenses  are 
allowed  against  the  mortgage  than  would  be- 
allowed  were  the  action  brought  in  a  court 
of  law  upon  the  note.  To  the  same  effect 
is  Carpenter  v.  Longan,  88  U.  8.  16  Wall. 
271,  274  [21 :  818,  815].  See  also  drnft  v 
Smith,  102  U.  8.  442,  444  [26 :  198,  194]  ;. 
OoUiruiy.  Bradbury,  64 He.  87;  Tourney.  Bice, 
122  Mass.  67,  78. 

The  agreement  that  the  title  should  remain 
in  the  payee  until  the  notes  were  paid — it 
beinff  expressly  stated  that  they  were  given 
for  the  price  of  the  cars  sold  by  the  payee  to 
the  maker,  and  were  secured  equally  and  rata- 
bly on  the  property — is  a  short  form  of  chattel 
mortgage.  The  transaction  is,  in  legal  effect, 
what  it  would  have  been  if  the  maker,  who 
purchased  the  cars,  had  given  a  mortgage  back 
to  the  payee,  securing  the  notes  on  the  prop- 
erty until  &ey  were  all  fully  paid.  Tho 
agreement,  by  which  the  vendor  retains  tho 
title  and  by  which  the  notes  are  secured  on- 
the  cars,  is  collateral  to  the  notes,  and  does- 
not  affect  their  negotiability.  It  does  not 
qualify  the  promise  to  pay  at  the  time  fixed, 
any  more  than  would  be  done  by  an  agree- 
ment, of  the  same  kind,  embodied  in  a  separate 
instrument,  in  the  form  of  a  mortgage.  8o  far 
as  the  notes  upon  their  face  show,  the  payee 
did  not  retain  possession  of  the  cars,  but  pos- 
session was  delivered  to  the  maker.  The 
marks  on  the  cars  showed  that  they  were  to  go 
into  the  possession  of  the  maker,  or  of  ita 
transferee,  to  be  used.    The  suggestion  that 
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the  maker  oould  not  have  been  compelled  to 
pay  if  the  can  had  been  destroyed  oef  ore  the 
maturity  of  the  notes  is  without  any  found- 
C884]  ation  upon  which  to  rest.  The  agreement 
cannot  properlr  be  so  construed.  The  cars 
haying  been  sold  and  delivered  to  the  maker, 
the  payee  had  no  interest  remaining  in  them 
except  by  way  of  security  for  the  payment 
of  toe  notes  given  for  the  price.  The  reser- 
vation of  the  title  as  security  for  such  pay- 
ment was  not  the  reservation  of  anything  In 
favor  of  the  maker,  but  was  for  the  benefit 
of  the  payee  and  all  subsequent  holders  of 
the  paper.  The  promise  of  the  maker  was 
unconditional. 

WiUiout  deciding  whether  the  notes  here 
in  suit  would  or  would  not  have  been  nego- 
tiable securities  if  the  transaction  between 
the  parties  had  been  a  conditional  sale,  we  are 
of  opinion  that  they  are  of  the  class  of  in- 
struments that  are  negotiable  according  to 
the  mercantile  law,  and  which,  in  the  hinds 
of  a  bona  fide  holder  for  value,  are  protected 
against  defenses  of  which  the  maker  might 
■  avail  himself  if  sued  by  the  payee.  They 
are  promises  in  writing  to  pay  a  fixed  simi 
of  money  to  a  named  person  or  order,  at  all 
events,  and  at  a  time  which  must  certainly 
arrive.  Addey  School  Diit.  v.  EaU,  118  U. 
S.  185,  189,  140  [28 :  054,  956J  ;  Stoir  on 
Promissory  Notes,  ft  27;  Cota  v.  Buck^  7 
Met.  588.  It  is  true  that,  upon  the  failure 
of  the  tnaker  to  pay  the  principal  and  in- 
terest of  any  note  of  the  whole  series  of 
twenty -five,  the  others  would  become  due 
and  payable, — that  is,  due  and  payable  at  the 
option  of  the  holder.  But  a  contingency 
under  which  a  note  may  become  due  earlier 
than  the  date  fixed  is  not  one  that  affects  its 
negotiability.  In  Brntt  v.  Steekman,  74  Pa. 
13,  15,  cited  with  approval  in  Oune  v.  Chi- 
dester,  85  111.  528,  the  question  was  whether 
the  following  instrument  was  a  negotiable 
promissory  note:  **$875.  Paradise,  Lan* 
caster  Co.,  Pa.,  June  11,  1869.  Twelve 
months  after  date  (or  before  if  made  out  of 
the  sale  of  W.  8.  Coffman's  Improved  Broad- 
cast Seeding  Machine),  I  promise  to  pay 
J.  8.  Huston,  or  bearer,  at  the  First  National 
Bank  of  Lancaster,  three  hundred  and  seventy- 
tlve  dollars,  without  defalcation,  for  value 
received,  with  interest.**  It  was  there  con- 
tended that  the  character  of  the  instrument 
was  changed  by  the  fact  that  in  the  contin- 

Sincy  of  the  sum  being  sooner  realized  from 
e  sale  of  the  machinery  it  might  become 
payable  within  the  year.  The  court,  i^ter 
f  886J  observine  that  the  general  rule  to  be  ex- 
tracted from  the  authorities  undoubtedly 
requires  that,  to  constitute  a  valid  promissory 
note,  it  must  be  for  the  payment  of  money 
at  some  fixed  period  of  time,  or  upon  some 
event  which  must  inevitably  happen,  and 
'  that  its  character  as  %  promissory  note  cannot 
depend  upon  future  events,  but  solely  upon 
its  character  when  created,  said :  *"  Tet  it  is 
an  equally  well-settled  rule  of  commercial 
law  that  it  may  be  made  payable  at  sight, 
or  at  a  fixed  pmod  after  sight,  oj  at  a  fixed 
period  after  notice,  or  on  request,  or  on  de- 
mand, without  destroying  its  negotiable 
character.  The  reason  for  this,  said  Lord 
Tenterden,  in  Oh^tom  v.  Qoding,  5  Bam.  & 


C.  860,  is  that  it  'was  mado  payable  at  a 
time  which  we  must  suppose  would  arrive. '" 
To  the  same  effect  are  Oota  v.  Buck,  7  Met. 
588;  Walkory.  WooUen,  54  Ind.  164;  Wool- 
ten  v.  Ulrich,  64  Ind.  120 ;  OharUon  v.  Beed, 
61  Iowa,  166 ;  Andrew  v.  JP)ranklin,  1  Strange, 
24 ;  Oooke  v.  Horn,  29  L.  T.  N.  8.  869. 

Upon  like  grounds  it  has  been  held  that  the 
negotiability  of  the  note  is  not  affected  b^ 
its  being  made  payable  on  or  before  a  nameo 
date,  or  in  installments  of  a  particular 
amount  In  Aekley  School  Diit,  y.  HuU,  118 
U.  8.  185. 140  [28:  954,  956],  it  was  held  that 
municipal  bonds,  issued  under  a  statute  pro- 
viding  that  they  should  be  payable  at  the 

Sleasure  of  the  district  at  any  time  before 
ue,  were  negotiable;  for,  the  court  said: 
''By  their  terms,  they  were  payable  at  a  time 
which  must  certainly  arrive ;  tne  holder  could 
not  exact  payment  before  the  day  fixed  in 
the  bonds;  the  debtor  incurred  no  legal  li- 
ability for  nonpayment  until  that  day 
passed.*  In  Mattisan  v.  Marki,  81  Mich. 
421,  which  was  the  case  of  a  note  payable 
''on  or  before"  a  day  named,  it  was  said : 
"True,  the  maker  may  pay  sooner  if  he 
shall  choose,  but  this  option,  if  exercised, 
would  be  a  payment  in  aavance  of  the  legal 
liabili^  to  pay,  and  nothing  more.  Notes 
like  this  are  common  in  commercial  trans- 
actions, and  we  are  not  aware  that  their  ne- 
gotiable (jualily  is  ever  questioned  in  busi- 
ness dealings."  Cation  v.  KenetUy,  12  Mees. 
&  W.  189;  Coiehan  v.  Oooke,  Willes,  898; 
Jordan  v.  Tate,  19  Ohio  St.  586 ;  Ourtie  v. 
Horn,  58  N.  H.  504 ;  Howard  v.  Simpkine, 
69  Ga.  778 ;  Protection  Ins.  Co,  v.  BOl,  81 
Conn.  584,  588 ;  Qoodloe  v.  Taylor,  8  Hawks, 
458;  Biker  v.  A.  db  W.  Sprague  iffg,  Co,  14 
R.  I.  402.  In  the  last-named  case  it  was 
said  that  <f  the  time  of  payment  named  in 
the  note  must  certainly  come,  although  the 
precise  date  may  not  be  specified,  it  is  sufli- 
cientlv  certain  as  to  time.  It  was  conse- 
Quently  held  that  a  reservation  in  a  note  of 
uie  right  to  pay  it  before  maturity,  in  in- 
stallments of  not  less  than  five  per  cent  of 
the  principal  at  any  time  the  semi-annual 
interest  becomes  payable,  did  not  impair  its 
negotiability,  the  court  observing  that  a 
note  is  negotiable  i^  one  certain  time  of  pay- 
ment is  fixed,  although  the  option  of  another 
time  of  payment  be  given.  In  view  of  these 
authorities,  as  well  as  upon  principle,  we 
adjudge  that  the  negotiability  of  the  notes 
in  suit  was  not  affected  by  the  provision  that 
upon  the  failure  of  the  maker  to  pay  any 
one  of  the  notes  of  the  series  to  which  those 
in  suit  belonged,  the  rest  should  become  due 
and  payable  to  the  holder. 

Our  conclusion  is  that  the  court  below  did 
not  err  in  holding  the  notes  in  suit  to  be 
negotiable  according  to  the  custom  and  usage 
of  merchants.  They  bear  upon  their  face 
evidence  that  they  were  so  intended  by  the 
maker  and  the  payee.  It  was  well  said  by 
Judffe  Bunn,  at  the  trial,  that  the  inference 
that  anyone  oontemplatine  the  purchase 
of  the  notes  would  naturally  and  properly 
draw  would  be  (25  Fed.  Rep.  809,  811), 
''that  the  freight  r'^r^  bad  alrei^y  been  sold 
by  the  payee  to  .^e  maker,  anid  that  the 
payee  was  to  retain  a  Hen  and  security  upon 
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them.  In  tlie  way  of  morteage,  for  the  pay- 
ment of  the  purchase  price,  which  would 
inure  equally  and  ratably  to  all  the  holders 
of  the  notes,  acoordinff  to  their  several 
amounts,  witnout  regara  to  the  time  when 
auch  notes  should  fall  due.  If  tiiis  be  so,  the 
contract  was  an  executed  one,  the  considera- 
tion for  the  notes  had  already  passed  and 
the  payment  of  the  notes  would  not  be  made 
to  depend  upon  any  condition  whatsoeyer." 


THB  HOT  BPRINOS  RAILRO.U)   COM- 

PANT,  Plif.  in  Brr„ 

e. 

FANNIB  O.  WILLIAMSON. 

(Bee  a.  a  Reporter's  ed.  m-UlU 

Brfu9al  to  eharge—^raUroad  company  UMe  for 
damagei  to  atlfaining  lot  owun,  by  uting 
tHrtetfor  its  iraek'-contiitutional  right, 

1.  Tberefuflslof  the  court  to  charge  upon  an  ab- 
■trmot  question  tn  relation  to  which  the  plaintiff 
has  introduced  no  eyldeoce,  and  which  Is  not, 
therefore,  before  it,  is  not  error. 

2.  Under  a  State  Oonstitiitlon  which  forbids  the 
taklnff  or  dama^lnff  of  private  property  for  pub- 
lic use  without  compensation,  a  railroad  com- 
panj  oanoot  use  a  street  for  its  track,  even  un- 
der leglalatiye  or  municipal  authorltj*  without 
compeontion  to  adjoining  lot  owners  for  injury 
to  their  property  and  Its  consequent  diminution 
of  value. 

SL  An  ordinance  by  a  city,  haying  the  power,  au- 
thorising such  compaoy  to  conetruct  and  main- 
tain its  track  and  embankment  in  the  street,  does 
not  impair  the  constttntional  right  of  an  adjoin- 


taig  lot  owner  to  compensation  for  injury  to '  his 
tngresi  and  egress. 

fNo.  98.] 
Submitted  No9. 11, 1889.  Decided  May  19, 1890. 

PJ  ERROR  to  the  Supreme  Oourt  of  tho 
State  of  Arkansas  to  review  a  Judgment  for 
damages  for  injuries  to  plaintifrs  real  estate 
by  the  construction  of  a  railroad  track  and 
embankment  hi  the  street  on  which  said  real 
estate  is  situated.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  M.  Hoore»  for  plaintUf  in  er- 
ror: 

The  grant  was  ^n  prflMtfnl^,  vesting  the  title 
at  once  in  the  Railroad  Company,  according 
to  the  grant 

Qla^aw  V.  HortiM,  66  U.  8. 1  Black.  (M  (17: 
110);  Bthulenberg  ▼.  Barriman,  88  U.  a  81 
WaU.  60  (22:  554). 

The  Company  mav  erect  on  the  land,  ex- 
cept at  crossings,  all  such  structures  as  are 
necessary  to  the  maintenance  and  operation  of 
the  road. 

Pierce,  Railroads  (2d  ed.)  158, 160;  Atlantic 
dR  TeUg,  Co.  v.  Ohieoffo,  B.L  <ft  P.  ii  Cb.  6 
Biss.  158;  Jaekaon  v.  Rutland  dB.  B.  Co.  2fi 
Vt  168;  Grand  Trunk  B.  Co.  v.  Bichardeon,  91 
U.  8. 468  (28:  861);  Lewis,  Em.  Dom.  %%  584, 
586. 

Where  a  right  of  way  has  been  acquired  by 
a  rsilrMd  company  in  a  city  or  town,  the  city 
councU  cannot  open  a  street  through  grounds 
occupied  by  the  railroad  and  needed  for  rail- 
road purposes. 

NetiD  Jersey  8.  R  Oo.y,  Long  Branch,  89  N. 
J.  L.  28;  Bridgeport  ▼.  New  York  d  N.  H.  B. 
Co.  86  Conn.  255;  8t.  Paul  U.B.  Co.  ▼.  81.  Paul. 
^mxiu.^9\8t.Jo9ephdD.  0.  R  Co.  Y. Bald- 
win, 108  U.  S.  428  (26: 579). 


Nora.— ^  to  pavmenlfor  piinaU  property  taken 
tor  puNIo  use,  see  ntAA  to  Withers  v.  Buckley,  15:81S. 

BaOxoade  oecup\^Q  etreete;  rigMi  of,  ondlioMIttv 
for  damaoee  to  adjoinina  oumon. 

Appropriating  a  public  street  to  use  for  an  ordl- 
ciary  commercial  railroad  is  nota  proper  street  use. 
Adams  v.  Chicago,  B.*N.  B.O0.  lL.B.A.tfB,80 
JliDn.  28S,  88  Alb.  L.  J.  888;  Buttles  v.  Oovington 
<Ky.)  10 Ky.  L.  Rep.  TOS. 

The  construction  and  operation  of  a  steam  rail- 
way  in  a  city  street  cannot  be  allowed  except  by 
the  consent  of  the  abutting  lot  owners  or  by  right 
of  eminent  domain,  whether  such  owners  possess 
the  fee  to  the  street  or  only  an  easement  therein. 
Theobold  V.  LouisvQle,  N.  O.  ft  T.  B.  Oo.  8S  Miss.  S79, 
4L.R.A.78S. 

The  use  of  steam  as  a  motive  power  for  the  move- 
ment of  cars  on  a  highway,  at  a  place  where  there 
Is  no  authority  for  such  use,  in  consequence  of 
which  the  buildings  of  an  abutting  owner  are 
•liaken,  and  cinders,  smoke  and  dust  discharged  up- 
on his  premises,  depreciating  the  value  of  his  prop- 
erty, constitutes  a  nuisance.  Hnssner  v.  Brooklyn 
atyB.  OalUN.T.iaa. 

A  statute  giving  a  railroad  authority  to  construct 
a  railway  *^**  a  dty  does  not  give  it  authority  to 
«iee  any  street  or  alley  in  such  dty,  where  the  dty 
has  no  authority  to  give  the  riglit  Buttles  v.  Oov- 
ington (Ky.)10  Ky.  L.  Bep.  TOS. 

A  railroad  company  has  no  right,  in  constructing 
Ks  road,  to  change  the  location  or  grade  of  a  pubUo 
way  so  as  to  deprive  the  adjoining  owner  of  his 
right  to  enioy  his  premises,  by  preventing  ingress 
or  egress,  and,  if  itdoesso,  mustanswerin  damages 
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therefor.   Louisville  ft  N.  B.  Oo.  v.  Finley,  88  Ky. 
SSi. 

Where  a  corporation  made  a  plat  of  a  town  and 
sold  lots  thereon,  a  reservation  of  *^e  exdusive 
light  to  lay  a  plank  or  railroad  track  through  and 
across  any  of  the  streets  recorded  in  this  map;  also 
the  exclusive  right  to  use  the  same,  with  cars, 
engines  or  any  other  vehlde  they  may  choose,**^ 
gives  the  dedicator  or  Its  assigns  no  power  to  use 
the  street  for  a  railroiid  so  as  to  destroy  the  public 
use  for  wlildi  It  Is  dedicated.  Biedinger  v.  Mar- 
quette ft  W.  B.  Oo.  SSMich.  SO;  Ward  v.  Detroit,  M. 
ftM.B.Oo.6BMich.4A. 

The  neceesity  or  convenience  of  obstructing  a 
highway  by  a  railroad  company  In  making  up  trains 
and  switching  cars  is  not  a  matter  to  be  considered 
in  determining  the  question  of  guilt  or  innocence 
on  an  indictment  for  obstructing  the  streets  State 
V.  Chicago,  M.  ft  BUP.  B.  Go.  77  Iowa,  ilS,  4  L.  B. 
A.  208. 

The  injury  sustained  by  the  ow;;er  of  property 
when  the  railroad  track  is  laid  in  the  street  on  the 
side  next  to  the  property,  by  means  of  wbidi  the 
access  thereto  Is  rendered  dangerous,  is  an  injury 
for  which  a  recovery  maybe  had,  under  Pa.  Const., 
art  18,  sec  a  Pennsylvania  &  Y.  B.  Co>  v.  WalSh« 
12iPa.644. 

An  excavation  across  a  p^bHo  street  trj  a  railroad 
company,  under  lawful  authority,  which  makes  it 
necessary,  in  order  to  pass  the  raDroad,  to  make  a 
detour  by  some  adjacent  street  where  crossings  are 
provided,  is  not  an  Injury  for  which  damages  can  be 
recovered  by  an  Individual,  although  such  Incon- 
venience to  the  public  and  to  him  may  depreciate 
the  value  of  his  property  fronting  00  such  street, 
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Mr.  A»  H.  Garland*  for  defendant  in  er- 
ror: 

The  right  to  ose  streets  of  a  dtj  by  the  ad- 
joining lot  owners  is  property,  and  no  such 
right  can  be  taken,  or  injured,  or  appropriated 
to  the  use  of  any  corporation,  until  full  com- 
pensation therefor  shall  be  first  made  to  the 
owner. 

EHuabeth,  L.<!tB.8,RCk,  y.  Oombi,  19  Am. 
Rep.  67,  10  Bufib,  882;  Ark.  Const,  art  12,  §  9, 
art.  2,  ^  22;  2  Dill.  Mun.  Corp.  620,  §  625,  note. 

The  City  of  Hot  Sprlnss  had  no  right  to 
grant  a  right  of  way  along  Benton  Street. 

Const.  1874,  art  2,  §  23;  Acts  1874,  p.  2,  g  14; 
Aneell,  Highways,  §§  88,  84. 

The  difference  between  the  present  value  of 
the  lot  or  lots  so  damaged  with  the  embank- 
ment and  the  said  track  thereon  existing,  and 
what  such  values  would  be  if  the  embanKment 
and  track  were  amoved,  or  had  never  existed, 
is  the  measure  of  damages. 

8t.  Louii,  A.  d  T.^  Co.  ▼.  Andenon,  80 
Ark.  167. 

The  cession  of  the  control  of  the  highways 
should  not  be  construed  to  affect  the  rights  or 
equities  of  those  who  own  abutting  lots. 

Dovaston  v.  Paytu,  2  Smith,  Lead.  Cas.  *190; 
Ptek  V.  Smith,  1  Conn.  108»  182. 

The  fact  that  a  street  dedicated  to  the  pub- 
lic use  is  in  an  incorporated  town,  or  that  the 
street  was  laid  out  by  the  corporation,  makes 
no  difference  as  to  the  ownership  of  the  soil; 
the  title  remains  in  the  owner. 

Philadelphia  dT.R  Ch^i  Que,  6  Whart  26; 
LouisviUe  v.  United  Staiee  Bank,  8  B.  Hon. 
188.158. 

Where  the  street  is  called  for  as  a  boundary, 


it  is  regarded  as  a  single  line.    The  thread  ot 
the  roaa  is  the  monument  of  abuttal. 

Paul  T.  airf>er,  26  Pa.  224;  Neu>haU  v.  Ire- 
eon,  8  Cush.  596;  Ohamplin  v.  Pendleton,  18 
Conn.  23. 

Property  ma^  be  effectually  damaged  with- 
out a  physical  invasion  or  spoliation. 

Pumpelly  v.  Oreen  Bay  Jb  M.  0.  Co,  80  U. 
8.  18  Wall.  177  (20:  559);  Pueoy  ▼.  Allegheny, 
98  Pa.  622;  Bsading  v.  Althouee,  93  Pa.  400; 
Beardon  v.  San  Francieeo,  66  Cal.  492;  Hoi*- 
mon  V.  Omaha.  17  Neb.  548;  Werth  v.  Spring- 
field, 78  Mo.  107;  Ootteehaik  v.  Chiea^,  B.  dt 
Q.  R  Co.  14  Neb.  550;  BepubHeanVaO^  B. 
(h,  V.  FeUert,  16  Neb.  169;  tUgney  v.  Chicago^ 
102  m.  64;  Atlanta  v.  Green,  67  Ga.  886;  Den- 
ter  V.  Bayer,  7  Colo.  118:  MoUandin  v.  Unior^ 
P.  R  Co.  14  Fed.  Rep.  894;  Johneon  v.  Park- 
erebura,  16  W.  Va.  402;  Hutchinson  v.  Parkere- 
burg,  25  W.  Va.  226;  NortJiem  Tranep.  Co.  ▼. 
Chicago,  99  U.  S.  685  (25:  836);  Mahady  v. 
Buehwick  R  Co.  91  N.  Y.  148;  Sheehy  v.  Kan- 
$a$  City  C,  R  Co.  18  West  Rep.  658,  94  Mo. 
574;  CaOanan  v.  Qilman,  1  Am.  St  Rep.  831,. 
9  Ont.  Rep.  900,  107  N.  Y.  860;  Heise  v.  Mil- 
toaukee  dt  L.  W.  R  Co.  69  Wis.  555;  Penneyl- 
vania  R  Co.  v.  LippineoU,  8  Cent  Rep.  818^ 
116  Pa.  472;  Pumpelly  v.  Oreen  Bay  dt  M.  C. 
Co.  80  U.  8.  18  Wall  177  (20:559). 

The  damages  are  the  same  whether  the  fee 
is  in  the  land  owner  or  not 

MoUandin  v.  Union  P.  B.  Co.  14  Fed.  Rep. 
894;  Mills,  Em.  Dom.  §  200;  Redf.  Railways^ 
250;  Stack  v.  Eaet  St.  Louie,  85  HI.  877;  Eluar 
beih,  L.  d  B.  8.  B.  Co,  v.  Combe,  19  Am.  Rep. 
67,  10  Bush,  882;  Central  Branch  U.  P.  R  Co. 
V.  Twine,  28  Kan.  585,  88  Am.  Rep.  208. 


a  short  distaooe  from  the  railroad,   flslroblld  v.  8t 
Louis,  97  Ma  86. 

The  words,  **or  dama^re***  in  Neb.  Oontt,  art  1« 
•eo.  21,  include  all  damages  arising  from  the  ezotdse 
of  the  right  of  eminent  domain,  which  cause  a 
diminution  in  the  value  of  private  property.  Omaha 
V.  Kramer,  S5  Neb.  489. 

Under  the  Ohio  Statute  making  a  railroad  com- 
pany, which  lays  its  tracks  upon  a  street  responsi- 
ble for  injuries  to  private  property,  the  right  to 
recover  damages  for  such  injuries  Is  not  limited  to 
owners  of  property  immediately  upon  the  street 
occupied  by  the  track  or  strootures  of  the  com- 
pany. Theownerof  property  near  to  the  street  Is 
entitled  to  the  remedy  given  by  the  Statute,  if  the 
Injury  to  It  Is  the  result  of  the  occupancy  of  the 
street  by  the  railroad  company,  or  can  be  fairly 
attributed  to  such  occupancy.  Shepherd  v.  Balti- 
more *0.  B.  Co.  180  U.  &4S6(8M70). 

The  Legislature  may  grant  to  a  railroad  company 
the  right  to  construct  a  street  railroad  In  a  pubUo 
street  without  providing  for  compensation  to  the 
owners  of  lots  atnittlng  on  such  street  who  have 
no  title  to  the  soQ  of  the  street  itself.  Carson  v. 
Central  B.  Co.  85  OsL  8M. 

But  where  the  fee  of  the  street  remains  tn  the 
owner  of  the  abutting  lots,  sobjeot  to  the  public 
easement  the  rule  Is  different;  because  the  railway, 
in  such  case,  Is  an  additional  burden  upon  bis  land. 
Stetson  V.  Chicago  ft  B.  B.  Co.  7S  DL  74;  Coz  v. 
Louisville,  N.  A.  ft  CL  B.  Co.  48  Ind.  1TB;  Gray  v. 
fliat  Di  V.  St.  Paul  ft  P.  B.  Co.  It  Minn.  Ufi. 

Although  the  railroad  track  has  been  laid  through 
a  street,  and  the  owners  of  propeitj  abutting  on 
the  street  have  reoel  ved  compensation  for  damages, 
the  location  of  another  railroad  in  the  same  street 
may  Infllot  adrtltinnsl   damages,  for  whioh  the 
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owners  of  such  property  will  be  entitled  to  com* 
pensation.    Southern  P.  B.  Oo.  v.  Beed,  41  CsL  2S6. 

The  use  of  a  portion  of  a  turnpike  road  for  the- 
purpoee  of  a  passenger  railway  is  held  not  to  be  a> 
new  and  distinct  servitude,  entitling  the  owners  of 
land  along  tj^p  line  of  sucn  turnpike,  who  have- 
already  been  oompensated  for  the  condemnation- 
of  their  property,  to  fresh  compensation.  Ped- 
dioord  V.  Baltimore,  a  ft  R  M.  P.  B.  Co.  84  Md.  488. 

The  measure  of  damages  hi  an  action  by  an  abut- 
ting owner  against  an  elevated  railroad  company 
to  recover  damages  for  the  Interference  with  his- 
easement  of  Ught,  is  the  difference  of  value  with 
the  full  and  unobstructed  use  of  the  easement  and 
the  value  without  It.  Be  New  York  a  ft  H.  B.  B. 
Co.  16  Hun,  88, 87, 80;  its  New  York,  L.  ft  W.  B.  Co.  8^ 
Hun,  1;  lU  New  York,  W.  8.  ft  B.  B.  Co.  85  Hun, 
SaOs  Pond  V.  Metropolitan  B.  R  Co.  48  Hun,  687. 

An  elevated  railroad  company  Is  liable  to  an. 
abutting  owner  for  the  operation  of  Its  trains  and 
the  consequences  flowing  therefrom,  where  the  evl- 
deooe  establishes  the  fact  that  they  were  destroo- 
tive  of  the  easMneots  of  light,  air  and  access.  Lahr 
V.  MetropoUtan  R  R  Co.  eCsnt  Bap.  871,104  N.  Y. 
888;  Peyaer  v.  Metropolitan  R  R  Co.  18  Daly,  VOL 

The  correct  nUe  of  damages  Is  the  difference  In 
value  of  the  use  of  the  plalntlffli  lots  without  the 
elevated  railroad  and  with  1 1  between  the  date  of  Its 
building  and  the  conmienoement  of  the  action. 
Tsllman  v.  MetropoUtan  RR  Co.  18N.  Y.  &  R  8BL 

In  an  abutter^  action  for  damages  by  reason  of 
the  operation  of  an  elevated  railway,  the  elemeot 
of  noise  may  be  oonaldered.  Lahr  v.  MetropoHtai^ 
R  RCo.  siqM^'  Story  V.  New  York  R  R  Co.  80N. 
Y.  U8;  KatieT.lfetzopolltanRRCo.»N.Y.&R 
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In  a  caae  like  the  one  at  bar,  damages  are 
aDowed. 
LouinUU  T.  LauiaviUeR  M,  Oo.  8  Bosh,  416. 

Mr.  Jtutice  Jmmmir  deliveied  the  opinion 
of  the  court: 

Thia  is  an  action  at  law  brought  in  the 
Circuit  Court  of  Garland  County,  Arkansas, 
at  its  February  Term,  1888,  bv  Cumel  S. 
Williamson  and  Fannie  G.  Williamson,  his 
wife,  against  the  Hot  Springs  Railroad  Com- 

f^any,    a  corporation    organized  under  the 
aws  of  that  State,  to  recover  damages  for 

*  '*  alleged  injuries  done  to  certain  described 
real  estate  belonjg^inff  to  Mrs.  Williamson, 
in  the  City  of  Slot  Springs,  by  the  defendant 
Company. 

The  declaration  alleged  that  the  plaintiff, 
Fannie  G.  Williamson,  was  the  owner  in 
fneof  lotslandain  block  No.  78and  lot9in 
block  No.  69  in  that  citv ;  that  lots  1  and  2 
are  separated  from  lot  i  by  Benton  Street, 
which  is  one  hundred  and  forty  feet  wide, 
and  was  laid  out  by  the  general  goyemment 
and  dedicated  to  tne  ci^,  with  the  other 
streets  in  the  city,  before  the  damages  for 
which  suit  was  brought  were  committed; 
that  lot  9  lies  south  or  Benton  Street,  lot  1 
directly  across  the  street  on  the  north,  and 
lot  2  lies  immediately  north  of  lot  1 ;  that 
the  defendant, a  Railroad  Company,  organized 
as  aforesaid,  with  its  termini  at  Hot  Sprines 
and  at  Malvern,  in  Hot  Springs  County,  in 
•  that  State,  by  and  through  its  agents  and 
employes,  on  and  prior  to  the  10th  of  Decem- 
ber, 1881,  constructed,  threw  up  and  com- 
pleted in  and  along  the  center  of  Benton 
btreet,  between  lots  1  and  9,  and  running  the 
full  length  of  those  lots,  a  permanent  em- 
bankment of  earth  and  stone,  fifty  feet  wide 
and  of  great  height,  to  serve  as  a  road-bed 
for  its  railroad  track,  under  a  fraudulent  and 
unauthorized  contract  secretlj  and  clandes- 
tinely entered  into  between  it  and  the  city, 
^or  die  purpose  of  defrauding  and  injuring 
plaintiffs ;  that  the  defendant  also  oonstructea 
a  turning  table  at  the  southeast  comer  of  that 
embankment  and  the  northeast  comer  of  lot 
9,  and  immediately  thereafter  proceeded  to  lay 
and  fix  its  railroad  track  permanently  on  the 
embankment,  which  thereby  became  and  there- 
after was  a  part  or  extension  of  its  railroad ; 
that  by  the  embankment,  extension  and  turn- 
ing table  plaintiffs  and  others  were  cut  off 
from  and  deprived  of  the  use  of  that  street 
in  connection  with  said  lots,  and  their  egress 
and  ingress  therefrom  and  therein  impaired 
and  destroyed ;  that  said  lots,  which,  bv  rea- 
son of  their  lateral  frontage  upon  Benton 
Street,  were  of  great  value,  were  thereby 
greatly  damaged  and  decreased  is  value  to  the 
extent  of  five  thousand  dollars;  and  that 
since  the  dedication  of  Briton  Street  to  the 
city,  the  defendant  had  wrongfully  appro- 
pnated  almost  the  whol#  of  it  for  its  road- 
bed and  other  purposes,  thereby  wantonly 
f  2991  injuring  plaintiffs  and  all  other  owners  of 
^  land  adjoining  that  street.    The  prayer  of 

the  petition  was  for  a  Judgment  against  the 
defendant  for  $5,000,  and  for  other  relief. 
The  defendant  answered,  pleading  igno- 
rance as  to  whether  the  plaintiff,  Fannie  G. 
Williamson,  was  the  owner  of  the  lots  de- 
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scribed  in  the  petition,  and  averring  that  those 
lots  were  located  up<ui  Malvem  Avenue,  one 
of  the  original  streets  of  the  City  <^  Hot 
Springs,  which  was  laid  off  bv  the  city  and 
opened  and  continuously  used  thereafter  as 
a  street,  and  was  never  vacated  by  the  city. 
Further  answering,  it  alleged  that  its  rau- 
road  was  constructed  in  and  upon  its  right 
of  way  granted  it  by  Congress  under  the  Act 
of  Mardi  8,  1877,  entitld  **  An  Act  in  Re- 
lation to  the  Hot  Springs  Re»ervation,  in  t^e 
State  of  Arkansas,^  and  under  the  alleged 
ordinance  of  the  city,  whidi  It  denied  had 
been  passed  clandestinely  or  through  any 
fraud  on  its  part ;  and  also  alleged  yiat  the 
turn-table  complained  of  was  constructed  on 
its  right  of  way,  and  upon  lots  10  and  11, 
in  block  69,  in  the  city,  which  were  defend- 
ant's own  property.  As  a  further  answer, 
the  defendant  alleged  that  Cumel  S.  Wil- 
liamson was  improperly  Joined  as  a  plaintiff 
in  the  action. 

At  the  trial  of  the  case  before  the  court 
and  a  Jury,  the  following  agreed  statement 
of  facts,  together  with  a  map  also  agreed 
upon  as  correct,  was  filed : 

"Ist.  The  accompanying  map  shows  the 
location  of  Malvem  Avenue,  Bienton  Street, 
the  plaintiff's  lots  and  the  right  of  way 
granted  by  Congress  to  the  defendant  under 
me  Act  referred  to  in  defendant's  answer, 
and  approved  by  the  Hot  Springs  Commission 
and  the  Secretary  of  the  Interior. 

**  2d.  The  extension  claimed  by  the  defend- 
ant under  the  ordinance  of  the  City  of  Hot 
Springs  consists  of  a  strip  fifty  feet  wide, 
the  center  thereof  on  a  direct  line  ^ith  the 
center  of  the  right  of  way  granted  by  Con- 
gress and  extending  westward  to  Malvem 
Avenue,  a  distance  of  180  feet. 

*'8d.  The  tum- table  is  fifty  feet  in  diame- 
ter ;  it  is  located  as  marked  on  the  map. 
Lots  10  and  11,  in  block  69,  upon  ^hich  a 
part  of  the  tum-table  is  located,  belong  to 
the  defendant. 

''4th.  Gkiines  Avenue  was  located  as  a  street 
of  said  City  of  Hot  Springs  and  opened  and 
accepted  by  the  city  in  1876,  October  or  Sep- 
tember ;  it  was  80  feet  wide  and  the  northem 
boundary  thereof  was  about  coterminous  with 
the  northem  bounduy  of  defendant's  right 
of  way.  The  right  of  way  is  100  feet  wide, 
subject  to  explanation.* 

The  map  referred  to  shows  that  Benton 
Street  and  the  riffht  of  way  run  almost  east 
and  west,  the  rignt  of  way  extending  south 
to  the  south  line  of  Benton  Street.  Immedi- 
ately east  of  lot  9,  and  also  adjacent  to  the 
right  of  way,  is  lot  10,  and  immediately  be- 
yond that  is  lot  11.  The  tum-table  is  located 
Sartly  on  the  right  of  way  and  in  part  on  tho 
iompany's  lots  10  and  11 ;  and  appeare  to  be 
about  40  feet  east  of  the  east  line  of  lot  9, 
and  nearly  tbe  same  distance  east  of  the 
westem  extremity  of  the  right  of  way  granted 
by  Congress.  Malvem  Avenue  runs  nearly 
from  the  southeast  to  Uie  northwest,  and  is 
180  feet  west  of  the  westem  terminus  of  the 
ririit  of  way. 

Considerable  testimony  was  introduced  on 
both  sides,  on  the  question  of  damages  as 
presented  by  the  pleadings,  and  upon  that 
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aoestion  alone  the  eridenoe  was  oonflictiDg. 
iTidenoe  was  also  introduced  on  the  part  of 
the  defendant  to  show  that  the  alleged  oostruo- 
tions  erected  by  it  were  such  as  are  generally 
used  at  terminal  stations,  and  were  necessary 
for  the  operations  of  the  road.  One  of  its 
witnesses  testified  that  **  withoutthe  tum-tabie 
the  train  could  not  be  run  on  the  ri^ht  of 
way  within  the  City  of  Hot  Springs  without 
great  danger  to  life  end  propc»rty,  for  without 
(it)  the  engines  could  not  be  turned  and 
would  have  to  be  run  in  Imck  motion  either 
in  departing  from  the  depot  or  coming  to  it. 
This  would  be  specially  dangerous  at  night» 
as  the  h^-light  could  not  be  seen  while  the 
enffine  was  in  back  motion." 

The  embankment  was  described^y  the  wit- 
nesses as  being  fifty  feet  wide  and  seyeral 
feet  higher  than  the  grade  of  the  street,  and 
is  inclosed  by  a  granite  wall.  It  is  25  feet 
from  lot  9  on  the  sooth,  and  65  feet  from 
lot  1  on  the  north. 

The  ordinance  of  the  city  council  mntini? 
a  right  of  way  fifty  feet  wide  from  the  west- 
em  terminus  of  the  congressional  right  of 
way  to  Malvern  Avenue  (180  feet)  was  also 
[  IftS]  intooduced,  and  it  was  admitted  that  the  Com- 
pany had  filed  its  written  acceptance  of  the 
same  within  ten  days  from  its  passage  as  re- 
quired by  section  iV.  thereof.  It  also  ap- 
peared in  evidence  that  the  city  had,  by  an 
ordinance  approTed  February  26,  18^,  ''au- 
thorized and  empowered"  the  defendant  ''to 
erect  all  necessary  and  suitable  depot  build- 
ings and  other  structures  incident  to  the 
operation  of  its  road  within  the  limits  of  its 
'right  of  wa^,'  granted  it  by  Congress, 
.  .  .  .  ana  to  maintain  and  continue  the 
same,  or  any  depot  buildings  or  other  erec- 
tions or  improvements  heretofore  constructed 
or  mado  by  it."  That  ordinance  further 
provided  that  that  part  of  Benton  Street,  for 
two  squares  east  of  Malvern  Avenue,  "with- 
in the  limits  of  the  'right  of  way'  granted 
by  Congress,  ....  and  the  extension 
thereto  heretofore  granted  by  the  Olty  of  Hot 
Springs,  except  so  much  thereof  as  shall  be 
required  to  leave  open  the  crossing  of  Cottage 
Street  [first  street  east  of  Malvern  Avenue], 
is  hereby  vacated  and  closed,  and  the  exten- 
sive use  and  control  thereof  is  granted  to  the 
Hot  Springs  Bailroad  Company  for  railroad 
and  depot  purposes." 

After  the  testimony  in  the  case  had  been 
dosed,  upon  request  of  the  plaintiff,  the 
name  of  O.  S.  Wflliamson  was  dropped  from 
the  complaint,  and  his  evidence  was  also  ex- 
cluded from  the  Jury. 

At  the  request  of  the  plaintiff  the  ooort 
charged  the  Jury  as  follows: 

"L  The  ooort  Instructs  the  Juxj  that  the 
right  to  use  streets  in  a  city  by  tae  adjoin- 
ing lot  ownen  is  property  and  a  right  of 
way  belonffinff  to  the  owner  of  said  lots,  and 
that  no  such  right  can  be  taken  or  injured  or 
appropriated  to  the  use  of  any  corporation 
until  full  compensation  therefor  shall  be  first 
made  to  the  owner  in  money  or  secured  to 
him  by  a  deposit  of  money,  which  compen* 
sation  is  irrespective  of  any  benefit  from  any 
inmrovement  made  by  saia  corporation. 

'^IL  The  Ci^  of  Hot  Springs  had  no  right 
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to  pass  an  onlinanoe  muting  the  defendant 
a  rieht  of  way  along  Benton  Street,  and  de- 
fendant tould  acquire  no  right  to  build  any 
Eermanent  structure  or  lay  us  track  thereon 
y  virtue  of  such  ordinance. 
"  III.  The  court  instructs  the  Jury  that  the 
measure  of  damages  to  adjacent  property,  [1261 
caused  by  the  use  of  a  street  as  a  site  for  a 
railroad,  is  the  diminution  of  the  value  of  the 
property ;  and  the  recovery  may  include  pros- 
pective as  well  as  past  damages  when  the 
obstructions  to  the  use  of  the  street  are  of 
a  permanent  nature." 

The  court,  upon  its  own  motion,  instructed 
the  Jury  "that  if  they  believe  from  the 
evidence  that  the  defendant,  by  its  agents  or 
employ6s,  constructed  in  Benton  Street,  be- 
tween lot  0,  in  block  69,  and  lots  1  and  2,  in 
block  78,  in  the  City  of  Hot  Springs,  a  per- 
manent embankment,  as  a  road-bed  on  which 
to  lay  and  extend  its  railroad  track,  and  then, 
or  before  the  commencement  of  this  suit, 
placed  and  fixed  its  track  permanently  upon 
said  embankment,  as  charged  in  the  com- 
plaint ;  that  said  lots,  or  any  of  them,  were 
or  are  permanent! v  injured  or  damaeed  there- 
by, ana  that  said  lots  were  then  and  still  are 
the  property  of  the  plaintiff,  Fannie  O.  Wil- 
liamson,— they  must  find  in  her  favor ;  and,  ia 
such  case,  the  difference  between  the  present 
value  of  the  lot  or  lots  so  damaged,  with  th» 
embankment  and  the  said  track  thereon  exist- 
ing, and  what  such  value  would  be  if  the  em- 
bankment and  said  track  were  removed  or  had 
never  existed,  is  the  measure  of  damages." 
To  all  of  which  instructions  the  defendant  at 
the  time  excepted. 

The  defendant  requested  the  court  to  give 
seven!  instructions  to  the  Jury,  which  the 
court  declined  to  do,  except  in  one  instance, 
in  a  modified  form,  to  which  refusals  the 
defendant  at  the  time  excepted ;  but  as  none 
of  them  are  relied  upon  in  the  argument  in 
this  court  except  the  second  one,  it  is  only 
necessary  to  set  that  one  out  in  full.  It  U 
as  follows: 

"The  right  of  way  was  granted  by  Con- 
gress to  the  defendant  from  a  point  on  the 
eastern  boundarv  of  the  Hot  Springs  Reser- 
vation to  the  old  Malvern  Stage  Road  within 
said  reservation.  The  grant  carried  with 
it  the  right  to  erect  and  maintain  al? 
suitable  structures  usual  and  necessary  to  the 
operation  of  a  railroad,  including  a  depot, 
station-house  and  such  tracks  and  other  im- 
provements of  that  nature  as  are  necessarv  to 
we  proper  and  convenient  dispatch  of  its 
business ;  and  if  you  find  that  the  turn-table 
and  other  improvements  complained  of,  or  [i27| 
any  part  of  tnem,  are  within  the  rieht  of  ^ 
way  granted  by  Congress  to  the  defendant  ns 
aforesaid,  and  are  necessary  to  the  operation 
of  its  road,  and  such  as  are  usual  at  terminal 
stations,  you  cannot  find  for  the  plaintiffs  by 
reason  of  any  damase  caused  to  their  lots  by 
sudi  improvements." 

The  Jury  returned  a  verdict  in  favor  ol 
the  plaintiff  for  the  sum  of  $2,275,  upon 
whidi  Judgment  was  rendered ;  and  after  a 
motion  for  a  new  trial  and  also  a  motion  in 
arrest  of  Judgment  had  both  been  overruled. 
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an  appeal  was  taken  to  the  Supreme  Court  of 
the  State,  which  afilrmed  the  judgment  of 
the  trial  court.  45  Ark.  429.  This  writ  of 
error  was  then  sued  out. 

The  following  is  the  oolj  assignment  of 
error: 

The  court  eixed  in  ruling  that  the  plaintiff 
in  error  did  not  have  md  lawful  right  to 
construct  its  works,  including  the  turn-table, 
on  the  right  of  way  granted  it  by  the  Act  of 
Congress  of  March  8,  1877,  and  in  holding 
^t  it  was  liable  to  the  defenduit  in  error 
by  reason  of  the  alleged  obstruction  CMised 
by  said  works." 

From  the  foregoing  statement  it  is  observed 
that  the  claim  for  dimages  in  the  trial  court 
was  based  upon  two  propositions :  first,  that 
the  plaintiff  ^s  property  was  injured  by  reason 
of  tne  embankment  in  Benton  Street  alongside 
it,  west  of  the  terminus  of  the  congressional 
right  of  way ;  and,  second,  that  it  was  also 
injured  by  reason  of  the  construction  and  ex- 
istence of  the  turn-table  partly  upon  the 
congressional  right  of  way— no  claim  for 
damages  ever  having  been  made  by  reason  of 
the  construction  of  a  road-bed  and  track  upon 
the  congressional  grant. 

It  is  also  observed  that,  while  the  defend- 
ant saved  exceptions  to  the  various  rulings 
of  the  court,  on  the  qu»ition  of  damages 
arising  from  the  construction  of  the  embank- 
ment on  that  part  of  Benton  Street  separating 
the  plaintiff's  lots,  and  also  as  to  the  rule 
for  the  computation  of  such  damages,  none  of 
those  exceptions  are  embodied  in  the  assign- 
ment of  error,  nor  is  any  point  made  in  re- 
lation to  theoi  in  the  brief  of  counsel  for  the 
Company.  In  his  own  language,  '"The  only 
f  1S81  Quc^^oQ  before  this  court  is  thsS  which  arises 
^  *  under  the  Act  of  Congress,  .  .  .  and  re* 
lates  alone  to  the  turn-table  and  works  con- 
structed on  that  part  of  the  right  of  way  em- 
braced in  the  grant  bv  Congress.  This 
excludes  from  consideration  the  embankment 
built  upon  the  western  extension  of  the  track, 
under  the  city  ordinance,  and  involves  the 
proper  construction  of  the  Act  of  Congress." 
Tne  question  before  us  is  therefore  narrowed 
down  to  the  ruling  of  the  trial  court  upon 
the  only  issue  which  the  assignment  of  error 
presents.  Ui>on  an  examination  of  the  record 
It  will  be  found  that  no  evidence  was  intro- 
duced by  the  plaintiff  as  to  whether  the  turn- 
table and  other  works  constructed  on  the 
right  of  way  injured  and  damaged  her  prop- 
erty at  all ;  and  Uie  only  evidence  on  that  sub- 
ject was  introduced  by  the  defendant,  which 
evidence  tended  to  show  that,  by  the  erec- 
tion of  a  dei>ot  and  other  works  on  the  right 
of  way,  property  in  that  vicinity  had  not 
only  not  been  depreciatedt  but  hnd^  in  real- 
ly, risen  in  value. 

It  is  further  observed  that  in  its  charge  to 
the  lury  the  court  made  no  reference  whatever 
to  the  question  of  damaffei  arising  out  of  the 
construction  and  operation  of  the  turn-table 
and  other  works  on  the  congressional  right 
of  way,  except  that  it  refusS  to  charge  that 
the  dinfendant  had  the  right  to  construct  and 
maintain  whatever  structures  thereon  it 
might  deem  essential  to  its  business,  as  above 
set  forth  in  detail ;  or  that,  having  that  right, 
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it  was  not  liable  to  the  ownen  of  abutting 
real  estate  for  damages  caused  by  the  exercise 
of  that  right  in  a  proper  and  skillful  man- 
ner. Inasmuch,  therefore,  as  the  plaintiff 
introduced  no  evidence  to  sustain  t^t  branch 
of  her  claim  for  damages,  the  court  was  con-  • 
strained  to  conclude  tiiat  it  was  eliminated 
from  the  case.  She  certainly  could  not  ob- 
tain a  verdict  for  any  damages  arising  out  of 
that  branch  of  the  claim  without  introducing 
any  evidence  to  8upi>ort  it.  The  evidence 
which  the  defendant  introduced  bearing  on 
■that  question,  if  taken  into  c^i^nsideration  by 
the  juiy  at  all,  could  not  have  had  any  but 
a  favorable  effect  as  to  the  defendant;  but,  riooi 
as  already  remarked,  it  was  rendered  unnec-  ll*v] 
essary  by  the  plaintiff's  virtual  abandonment 
of  that  part  of  her  claim  for  damages.  There 
is  nothing  in  the  record  to  show  that  that 
evidence  was  considered  by  the  jury  in  arriv- 
ing at  their  verdict,  because  no  charge  rela- 
tive thereto  was  given  by  the  court,  or  could 
legally  have  been  given  by  it  oo  that  ques- 
tion. The  refusal  of  the  court  to  charge 
upon  an  abstract  ouestion  in  relation  to 
which  the  plaintiff  had  introduced  no  evi- 
dence, and  which  was  not  therefore  before  it, 
was  not  error. 

Whilst  we  hold  this  view  ui>on  the  sole 
question  involved  in  the  assignment  of  error, 
it  is  proper  to  add  that  we  concur  in  the 
view  t^en  of  this  case  by  the  Supreme  Court 
of  Arkansas.  That  court  held  mat  the  Act 
of  Congress  granting  the  right  of  way  to  the 
defenduit  Company  over  the  strip  of  land 
upon  which  its  'road  was  to  be  operated 
(which  in  this  case  was  along  the  line  of 
Benton  Street,  an  original  street  in  the  Town 
of  Hot  Springs,  and  used  as  such  at  the  time 
of  the  passage  of  the  Act),  carried  with  it 
the  right  to  construct,  maintain  and  operate 
its  line  of  railroad  therein,  and  to  appro- 
priate such  right  as  a  location  for  its  turn- 
table and  depots  and  for  any  other  purpose 
necessary  to  the  operation  of  its  road ;  but 
that  it  was  equally  clear,  under  the  provis- 
ions of  the  present  Constitution  of  the  State 
of  Arkansas,  that  if  in  the  exeroise  of  that 
right  the  property  of  an  adjoining  owner 
was  damaged  in  the  use  and  enjoyment  of 
the  street  upon  which  the  road  was  located, 
such  owner  would  be  entitled  to  recover  such 
damages  from  tJie  Company.  It  further  held 
that  we  contention  of  the  plaintiff  in  error 
that  the  Act  of  Congress  invested  it  with  an 
absolute  title  to  the  street  along  which  its 
road  was  located,  and  exempted  it  from  any 
liability  for  consequential  damages  resulting 
to  an  aoutting  owner  from  the  laying  of  its 
track  in  a  proper  and  skillful  manner,  was 
founded  upon  cases  arising  under  the  famil- 
iar constitutional  restriction  that  private 
property  shall  not  be  taken  for  public  use 
without  compensation,  which  decisions  ^[en- 
erally  turned  upon  the  question,  What  is  » 
taking,  within  Uie  meaning  of  such  provis- 
ion? that  the  Constitution  of  that  State  of 
1878,  which  provides  that  ** private  property 
shall  not  be  taken,  appropriated  or  oainagea  r,ojk% 
for  public  use  without  lust  compensation,"  [ISvj 
has  changed  that  rule ;  that  all  the  decisions 
rendered  under  similiar  constitutional  pro- 
visions concur  in  holding  that  the  use  of  a 
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street  hj  a  railroad  company  as  a  site  for  its 
track,  under  legislative  or  municipal  au- 
thority, when  it  interferes  with  the  rights  of 
jidjoining  lot  owners  to  the  use  of  the  street, 
AS  a  means  of  ingress  and  egress,  subjects 
the  railroad  company  to  an  action  for  dam- 
Ages,  on  account  of  the  diminution'  of  the 
value  of  Hie  property  caused  bv  such  use ; 
and  lastlv,  that  even  conceding  the  authority 
of  the  Town  of  Hot  Springs  to  pass  the  or- 
<linance  authorizing  the  Company  to  con- 
atruct  and  maintain  the  railroad  embank- 
ment, track  and  turn-table  complained  of, 
it  cannot  impair  the  constitutional  right  of 
the  defendant  in  error  to  compensation. 

We  think  those  views  are  sound  and  in 
•accordance  with  the  decisions  of  this  court 
in  JPrnnsylvanui  R  Co,  v.  JfiUer,  182  U.  8. 
75  [88:  §671,  and  Nmt  Tark  B.  B,  Co.  v. 
Fi/ih  N<U.  Batik,  decided  May  5th  inst,  185 
U.  S.  482  [84 :  2811. 

Ihs  judgment  of  the  eourt  hdow  i$  c^Jjkmed. 


M48]       J-  ^  B.  RBTNOLDS,  Assignee  of  John  H. 

Addsit,  Appt,, 

JOHN  ADDEN  bt  al. 
(Bee  8. 0.  Beport6r*B  ed.  848-888.) 

Bem&vdi  (f  eatue$-^roqf  <f  eitUenihip — tram- 
fen  bif  tmolwnt  procesdtngi,  when  not  bind- 
ing in  another  Stats — Louieiana  law, 

i.  That  a  defendant  who  removes  a  eause  from  a 
state  court  to  the  oiroult  court  of  the  United 
States  is  described  in  other  proceedinict  as  resid- 
ing in  MasBaohusetts  does  not  prevent  his  show- 

.  lag  in  the  removal  proceedings  that  be  is  a  dtl- 
aen  of  New  Hampshire. 

4.  Mere  descriptive  words  In  snob  other  proceed- 
ings do  notestop  him  from  showing  the  truth  as 
to  his  residence. 

Z.  Transfers  of  a  debtor's  propeilj  by  Insolvent 
proceedings  in  another  State  are  not  binding 
In  Louisiana  upon  its  dtlsens  or  the  citizens  of 
any  State  except  the  one  In  wlilch  the  Insolvent 
proceedings  took  place,  at  least  until  the  as- 
signee has  reduced  the  property  Into  pnsacerion. 

4.  A  resident  and  ottlaen  of  New  Hampshire  Is  not 
concluded  by  insolvent  proceedings  In  MasHushu- 
setts,  so  as  to  prevent  him  from  attaching  the  In- 
solvents property  in  Louisiana. 

INo.  158.] 

Submitted  Dec  20. 18S9.    Decided  Ma^  19,1389, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana  dismissing  a  suit  brought 
by  John  M.  B.  Reynolds  against  John  Adden 
to  restrain  him  from  further  prosecuting  two 
suits  in  the  Civil  District  Court  for  the 
Parish  of  Orleans,  Louisiana,  and  to  have 
said  Buit#  and  the  proceedings  thereia  de- 
clared .uegal  and  void,  saia  suits  having 
been  commenced  by  attachment  against  the 
goods  of  John  H.  Adden  in  a  store  in  New 
Orleans.     Affirmed.  ^ 

The  facts  are  stated  in  the  opinion.  ^ 

NoiB.'^  to  remoMri  ef  eoiiMt,  wnO/er  Aet  of 
ItfiS;  ettlsenaMp,— eee  iioCs  to  Meyer  v.  Delaware 
B.  Const.  Oo. 

4C0 


Mr.  Gns  A.  Breaoz  for  aopellant. 
Meeers.  A*  A*  Rannej-  and  A*  V.  Igrnda 

for  appellees. 

Mr.  Juitice  Bradley  delivered  the  opinioo 
of  the  court : 

This  suit  was  originally  conunenced  in  tht 
Civil  District  Court  for  the  Parish  of  Or- 
leans,  Louisiana,  bv  petition  filed  by  John 
M.B.  Reynolds  against  John  Adden,  to  re- 
strain him  from  further  prosecuting  two  cer- 
tain suits  in  the  same  court,  or  proceeding 
upon  execution  therein,  and  to  have  the  same 
declared  illegal  and  void.  The  suits  referred 
to  had  been  commenced  by  said  John  Adden 
by  attachment  against  the  goods  of  his  son, 
John  H.  Adden,  situated  in  a  store  in  New 
Orleans,  occupied  by  said  John  H.  Adden  foi 
carrying  on  his  business  therein  under  the 
'management  (as  alleged)  of  the  father,  John 
Adden,  the  son  being  a  resident  of  Reading, 
Massachusetts.  The  grounds  of  the  relief 
sought  as  stated  in  uie  petition  are  that  on 
the  10th  of  March,  1882,  John  H.  Adden,  a 
resident  of  Reading,  in  the  County  of  Mid- 
dlesex, and  State  of  Massachusetts,  pre- 
sented a  petition  of  insolvency  to  the  proper 
court  there,  from  which  a  warrant  was  issued 
for  the  seizure  of  all  his  property,  real  and 
personal,  and  other  proceedings  were  had  as 
usual  in  such  cases ;  and  at  a  meeting  of  the 
creditors  on  the  28d  of  March,  one  Stillman  [849] 
E.  Parker  and  the  petitioner,  Reynolds,  were 
appointed  assignees,  and  accepted  the  said 
trust,  and  gave  bonds  as  required  by  law, 
the  said  John  Adden  executing  the  bond  of 
said  Parker  as  his  surety ;  that  in  the  sched- 
ule of  assets  filed  by  the  insolvent  with  his 
petition  of  insolvency  there  appeared  to  U 
in  his  store.  No.  58  Custom-house  Street, 
New  Orleans,  about  600  cases  of  shoes,  valued 
at  $18,841.47,  and  other  property,  accounts, 
notes,  etc.,  amounting  to  about  $28,000, 
notes  and  accounts  due  to  the  Boston  store 
amounting  to  about  $10,000,  and  other  assets 
in  Boston  amounting  to  about  $8,000;  that 
on  the  petitioner  going  to  New  Orleans  to 
tfUce  possession  of  the  assets  there,  he  discov- 
ered that  the  said  John  Adden  (the  father) 
had  instituted  suit  in  that  court  against  John 
H.  Adden  for  $20,000  on  the  16th  of  March. 
1^2,  and  had  issued  an  attachment  therein, 
and  attached  the  property,  and  obtained  Judg- 
ment by  default  on  the  8d  of  April,  1893, 
with  lien  and  privilege  on  the  property  at- 
tached ;  and  that  on  the  4th  of  April,  1882, 
he  had  obtained  a  second  attachment  in 
another  suit  upon  notes  of  said  John  H.  Adden 
amounting  to  over  to,  000;  all  which  pro- 
ceedings of  John  Adden  the  petitioner  alleged 
to  be  illegal,  null  and  void  by  reason  of  th« 
insolvency  proceedings  in  Massachusetts,  he 
the  said  John  Adden,  being  a  resident  of 
Massachusetts,  and  bound  therebv,  as  well 
as  for  irregularities  in  said  proceedings  them- 
selves, referred  to  in  the  petition,  and  the 
oompl  icity  (as  alleged)  of  thesaid  John  Adden 
with  his  said  son,  in  the  measures  taken  by 
the  latter.  The  petitioner  alleged  that  he 
had  applied  to  his  co-assignee,  Stillman  K 
Parker,  to  Join  him  in  the  petition,  but  ha 
had  refused. 

A  rule  to  show  cause  why  a  writ  of  injunc- 
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tion  should  not  issue  was  ffrauted  and  heard 
by  the  court,  upon  which  hearing  a  certified 

fSSOl  copy  of  the  insolvent  proceedings  in  Massa- 
chusetts was  presented  and  received  in  evi- 
dence ;  and  on  the  16th  of  May,  1882,  a  pre* 
liminary  injunction  was  issued  restraining 
the  d^endant,  John  Adden,  from  enforcing 
his  judgment  in  the  first  suit,  and  from 
proofing  further  in  the  second ;  also  re- 
straining we  sheriff  of  the  parish  from  selling 
the  goods  seized  by  him.  A  motion  to  dis- 
solve the  injunction  was  subsequently  made, 
and  after  argument  was  refused.  The  princi- 
pal grounds  of  refusal  were  that  John  Adden 
was  a  resident  of  Massachusetts,  and  had  be- 
come surety  of  one  of  the  assignees  of  his 
son,  and  was  therefore  estopped  and  bound 
by  the  proceeding  in  insolvency. 

On  the  24th  of  May,  1883,  the  defendant, 
John  Adden,  filed  a  petition  for  the  removal 
of  the  cause  into  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana.  In  this  petition  Adden  contends, 
amongst  other  things,  that  the  Insolvent 
Laws  of  Massachusetts,  under  which  Revnolds 
claims  the  property  in  controversy,  impair 
the  obligation  of  the  contract  between  the 
petitioner  and  John  H.  Adden,  and  deprive 
the  petitioner  of  his  property  without  due 
process  of  law,  and  are  in  violation  of  the 
Constitution  of  the  United  States ;  that  he 
had  alreadv,  in  an  answer  filed  in  the  case, 
claimed  that  the  said  Insolvent  Laws  de- 
prived him,  who  was  a  citizen  of  the  State 
of  New  Hampshire,  of  the  privileges  and 
immunities  oi  citizens  in  the  several  States, 
and  were  in  violation  of  the  4th  article  of 
the  Constitution  of  the  United  States.  And 
after  setting  up  various  other  claims  of 
privileges  and  immunities  under  liie  Con- 
stitution of  the  United  States,  alleged  to  be 
violated  by  said  insolvent  proceedings,  the 
petitioner  further  stated  tnat  at  the  com- 
mencement of  this  suit,  and  continuously 
since,  he  had  been  and  still  was  a  citizen  of 
the  State  of  New  Hampshire,  and  that  said 
Reynolds  and  John  H.  Adden  then  were, 
and  had  continually  been,  citizens  of  Mas- 
sachusetts, and  that  Duffy,  the  sheriff  of  the 
Parish  of  Orleans,  was,  and  is,  a  citizen  of 
the  State  of  Louisiana.  He  further  repre- 
sented that  in  said  suit  the  real  controversy 
was  between  said  Revnolds  and  the  petitioner, 
and  that  John  H.  Adden,  and  Duflfy,  the  sher- 

[851]  iff^  -^ere  not  necessary,  but  merely  formal, 
defendants.  The  civil  district  court  refused 
the  application  for  the  removal  of  the  cause ; 
but  a  certified  copy  of  the  proceedings  beinc^ 

g resented  to  the  circuit  court  of  the  Unitea 
tates,  that  court  took  jurisdiction  of  the  case, 
and  ordered  it  to  be  docketed  on  the  equity 
side  of  the  court.  A  motion  was  made  to 
remand  the  cause  to  the  state  court,  which, 
after  argument,  was  refused.  Evidence  was 
taken  as  to  the  residence  and  citizenship  of 
the  defendfljit,  John  Adden,  and  as  to  his  con- 
nection with  the  business  of  his  son,  and  the 
general  character  of  the  proceedings  had  in 
the  insolvency  case  in  Massachusetts,  and  in 
the  suits  instituted  by  John  Adden  in  New 
Orleans  at  the  final  hearing.  The  coort  dis- 
missed the  petition  or  bill  of  complaint,  and 
the  petitioner,  Reynolds,  has  appealed 
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The  first  question  which  we  shall  consider 
is  as  to  the  jurisdiction  of  the  circuit  court 
of  the  Unitea  States.  It  is  strenuously  con- 
tended by  the  appellant  that  the  case  ought 
not  to  have  becoi  removed  from  the  state 
court,  and  ought  to  have  been  remanded  to 
that  court  upon  the  motion  made  for  that 
purpose.  The  ground  of  this  contention  is 
that  John  Adden,  the  defendant,  was  a  citi- 
zen of  Massachusetts,  and  not  a  citizen  of 
New  Hampshire,  as  alleged  bv  him  in  his 
petition  for  removal ;  or  that  it  he  was  not 
In  fact  a  citizen  of  Massachusetts,  he  was 
estopped  from  denying  that  he  was  such  by 
his  acts  and  declarations  in  the  proceedings, 
both  in  Massachusetts  and  in  New  Orleans. 
In  the  insolvency  proceedings  in  Massachu- 
setts he  became,  on  the  2dd  day  of  March, 
1882,  the  surety  of  Stillman  E.  Parker,  one 
of  ate  assignees  of  John  H.  Adden,  and  in 
the  same  bond  he  is  described  as  ''John 
Adden,  of  Reading,  in  the  County  of  Mid- 
dlesex. "  It  was  also  testified  by  one  Am- 
brose Eastman  that  John  Adden,  being  ex- 
amined on  oath  at  the  meeting  of  the  cred- 
itors of  his  son  in  Cambridge,  Massachusetts, 
on  the  2dd  of  March,  1882,  testified  that  he 
resided  in  the  Town  of  Reading,  County  of 
Middlesex,  in  Massachusetts.  It  is  also 
shown  that  in  his  petition  for  the  attachments 
issued  at  his  suit  in  New  Orleans  on  the  16th 
of  March,  1882,  and  the  4th  of  April  the 
same  year,  he  is  described  as  **  John  Adden, 
residing  in  the  State  of  Massachusetts. "  But 
these  petitions  were  not  signed  by  him,  but 
by  his  attorneys  in  New  Orleans.  On  the 
other  hand,  the  overwhelming  evidence  of  a 
great  number  of  witnesses  puts  the  matter 
beyond  all  doubt,  that  whilst  he  had  at  a 
former  period  resided  in  Reading,  Massachu- 
setts, he  had  removed  from  thence  to  Lancas- 
ter, in  the  State  of  New  Hampshire,  in  Oc- 
tober, 1874,  and  had  continued  to  reside  in 
Lancaster  ever  since  that  time.  His  being 
described  as  residing  in  Reading  at  the  time 
of  the  insolvency  of  his  son  was  a  natural  in- 
advertence arisinff  from  the  fact  that  in  con- 
sequence of  the  intimate  relations  between 
him  and  his  son  (who  did  reside  at  Reading) , 
he  was  -often  at  that  place  on  business  or 
social  visits.  The  only  question,  therefore, 
that  arises  on  this  branch  of  the  subject  is 
wheliier  he  is  permitted  to  show  the  truth, 
or  whether  he  is  estopped  by  the  papers  be- 
fore refexred  to,  in  which  he  is  described  as 
residing  in  Massachusetts.  The  evidence  of 
Ambrose  Eastman  is  contradicted  by  a  num- 
ber of  witnesses  equally  in  a  position  to  hear 
what  Adden  did  testify,  and  there  is  no  ques- 
tion in  our  minds  tnat  Mr.  Eastman  was 
mistaken  in  his  recollection.  As  to  the  pa- 
pers relied  on  by  the  appellant,  we  are  of 
opinion  that  Adden  was  not  concluded  by 
the  descriptions  of  person  contained  in  them. 
He  was  so  often  in  Boston  and  Reading, 
about  the  business  of  his  son  and  in  inter- 
course wilii  him,  that  the  descriptive  words 
''of  Massachusetts,"  or  '*of  Reading,  Massa- 
chusetts." or  "residing  in  Massachusetts" 
might  easily  have  been  overlooked ;  and  the 
same  words  in  thp  petitions  for  attachment  in 
New  Orleans  were  applied  and  used  by  his 
I  counsel  there,  and  not  by  himself.    They  pre- 
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sent  no  case  upon  which  an  estoppel  as  to  the 
citizenship  of  Adden  can  be  founded.  He 
might  even  havd  been  a  temporary  resident  of 
Massachusetts,  and  jet  a  citizen  of  New 
Hampshire.  So  that  if  the  descriptive  words 
were  to  be  taken  as  true  they  would  not  be  de- 
cisive. But  they  were  words  of  mere  descrip- 
tion, and  as  such  they  could  not  estop  him 
frtnn  showing  the  truth  and  the  fact.  They 
Induced  no  conduct  on  the  part  of  the  appel- 
lant, or  of  any  of  the  creditors  of  John  H. 
Adden,  which  operated  to  their  prejudice. 
They  contained  no  element  of  estoppel.  We 
are  satisfied,  therefore,  that  the  cause  was 
properly  removed  from  the  state  court,  and 
that  the  circuit  court  of  the  United  States 
had  jurisdiction  thereof. 

The  next  ouestion  to  be  considered  is  as  to 
the  legal  right  of  the  defendant,  John  Adden, 
to  institute  the  suits  and  issue  the  attach- 
ments which  were  prosecuted  by  him  at  New 
Orleans.  As  a  resident  and  citizen  of  New 
Hampshire,  was  he  concluded  by  the  insolv- 
ent proceedings  in  Massachusetts,  and  the 
incidental  transfer  of  the  property  of  John 
H.  Adden  therein?  K  he  was,  then  he  had 
no  right  to  take  the  proceedings  which  he 
did  take  in  Louisiana.  Had  he  been  a  citi- 
zen and  resident  of  Massachusetts,  the  ques- 
tion would  have  been  a  different  one.  We 
have  recently  decided,  in  the  case  of  CMe  v. 
Ounningham,  188  U.  S.  107  [88:  588],  that  a 
creditor,  who  is  a  citizen  and  resident  of  the 
same  State  with  his  debtor,  against  whom 
insolvent  proceedings  have  been  instituted  in 
said  State,  is  bound  by  the  assignment  of 
the  debtor's  property  in  such  proceedings, 
and  if  he  attempts  to  attadi  or  seize  ue 
personal  property  of  the  debtor  situated  in 
another  State,  and  embraced  in  the  assign- 
ment, he  may  be  restrained  by  injunction  by 
the  courts  of  said  State  in  which  he  and  hfs 
debtor  reside.  That  was  a  case  arising  in 
Massachusetts,  and  the  effect  and  operation 
of  assignments  made  by  debtors  of  personal 
property  belonging  to  them  in  other  States  is 
elaborately  discussed  by  the  chief  nistice 
delivering  the  opinion  of  this  court.  It  was 
held  that  where  a  debtor  and  his  creditor 
were  both  citizens  and  residents  of  Massa- 
chusetts, and  the  former  went  into  insolvency, 
and  regular  proceedings  under  the  Insolvent 
Laws  of  the  State  were  had,  the  creditor 
might  be  enjoined  by  the  courts  of  Massa- 
chusetts from  attaching  coods  and  credits  of 
the  debtor  in  New  York,  although  in  the 
latter  State  such  attachment  would  be  legal 
and  valid.  But  that  is  not  the  present  case. 
Here  it  is  proved  beyond  doubt  that  John 
Adden  was  not  a  citizen  or  resident  of  Mass- 
achusetts, but  was  a  citizen  and  resident  of 
New  Hampshire ;  and  the  question  is  whether, 
M  such  citizen  of  New  Hampshire,  he  had  a 
rieht  to  prosecute  his  claims  against  John  H. 
Adden  by  attachment  of  the  goods  of  the 
latter  in  the  State  of  Louisiana  by  the  laws 
of  the  latter  State.  It  is  by  the  laws  of 
Louisiana  that  the  question  must  be  decided. 
Every  State  exercises  to  a  greater  or  less  ex- 
tent, as  it  deems  expedient,  the  comity  of 
giving  effect  to  the  insolvent  proceedings  of 
other  btates,  except  as  it  may  be  compelled 
to  give  Ibflm  foil  effect  by  the  Constitution 
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of  the  United  States.  Where  the  transfer  of 
the  debtor's  property  is  the  result  of  a  judi- 
cial proceeding,  as  in  the  present  case,  there 
is  no  provision  of  the  Constitution  which 
requires  the  courts  of  another  State  to  carry 
it  into  effect ;  and,  as  a  general  rule,  no  state 
court  will  do  this  to  the  prejudice  of  the 
citizens  of  its  own  State. 

But  without  discussing  the  rules  adopted 
in  different  States  on  this  subject,  whidi  are 
fully  examined  and  commented  upon  in  the 
treatises  on  private  international  law,  our 
present  inquiry  is  confined  particularly  to 
the  doctrine  of  the  courts  of  Louismna.  And 
here  we  are  entirely  free  from  embarrass- 
ment. By  a  succession  of  cases  decided  by 
the  Supreme  Court  of  Louisiana,  it  has  be- 
come the  established  law  of  that  State,  that 
such  transfers  by  judicial  operation  are  not 
binding  upon  tiie  citizens  and  inhabitants  of 
Louisiana,  or  of  any  other  State  except  the 
State  in  which  the  insolvent  proceedings 
have  taken  place — at  least  until  the  legal  as- 
signee has  reduced  the  property  into  possession 
or  done  what  is  equivalent  thereto.  Olivier 
V.  Taumes,  2  Mart.  N.  S.  93 ;  Tl/ree  v.  8and$, 
24  La.  Ann.  865 ;  Lichterutein  v.  GilUtt,  87  La. 
Ann.  522.  In  the  case  last  cited,  a  receiver 
under  a  creditor's  bill,  appointed  by  a  chan- 
cery court  of  Georgia,  sought  to  recover  pos- 
session of  the  property  of  the  defendants,  ad- 
versely to  the  rights  acquired  by  the  plaintiffs 
under  an  attadunent  of  that  property  in 
Louisiana.  The  plaintiffs'  attachment  was 
effected  on  the  26th  of  April,  1888.  The 
intervention  of  the  receiver  was  filed  Decem- 
ber 18,  1888.  The  Supreme  Court  of  Louisi- 
ana, speaking  through  Mr,  Jtutiee  Poch6, 
after  adverting  to  the  distinction  between  a 
voluntary  assinmient  and  a  compulsory  one 
executed  by  oraer  of  a  court,  proceeds  to  say : 
*'We  do  not  propose  to  deny  to  him  [the  re- 
ceiver], and  we  must  not  be  understood  as 
debamnghim  absolutely  of ,  any  right  under 
his  appointment  to  claim  and  obtain  posses- 
sion 01  the  property  of  Gillett  Brothers,  in 
case  tiie  exercise  of  such  right  does  not  mil- 
itate with  or  destroy  any  existing  rights  ac- 
quired by  creditors  under  proceedings  insti- 
tuted in  our  courts.  In  his  brief,  his  counse* 
concedes  that  the  claim  which  he  now  presses 
to  our  favorable  consideration  could  not  bo 
enforced  to  the  detriment  of  previously  ac- 
quired rights  of  our  own  citizens.  But  ho 
contends  that  the  protection  cannot  be  ex- 
tended to  plaintiffs  for  the  reason  that  they 
are  residents  of  the  State  of  New  York. 
.  .  .  In  our  opinion  it  is  sufiScient  tliat 
the  creditor  who  has  acquired  rights  by 
legal  process  in  our  courts,  be  not  a  resident 
or  a  citizen  of  the  State  whose  court  has  ap- 
pointed a  receiver  who  urges  claims  adverse 
to  his  acquired  rights  in  our  courts.  The 
plaintiffs  in  this  case,  residents  of  New 
York,  are  not  more  amenable  to  the  luris- 
diction  of  the  Georgia  courts  than  would  bo 
a  citizen  of  Louisiana,  and  they  are  legally 
entitled  to  the  full  protection  of  our  courta 
against  the  claims  of  intervener.* 

Such,  therefore,  beinff  the  rule  of  comity 
applied  by  the  courts  ox  that  State,  we  have 
no  hesitation  in  saying  that  the  defendant, 
John  Adden,  had  a  pmect  right  to  prosecute 

186  V.  ^ 


[8U] 


1880. 


Kabhua  &  LowBLL  R.  OoBF.  V.  BostOh  &  Lowell  R  Cobp.  856-885 


[356] 


his  claims  in  the  maimer  he  did.  No  rale 
of  law  stood  in  his  way,  and  nothing  in  the 
iircumstanoes  of  the  case,  so  far  as  we  have 
been  able  to  discover,  prevented  him  from 
taking  the  course  he  did.  It  will  be  observed 
that  his  first  suit  in  New  Orleans  was  com- 
menced on  the  16th  of  March,  1882,  a  week 
prior  to  the  meeting  of  the  creditors  in  Gam- 
bridge  and  the  appointment  of  the  assignees 
in  insolvency.  He  had  not  then  done  any- 
thing to  interfere  with  his  right  to  sue,  and 
he  did  not  afterwards  do  anything  to  take 
away  that  right.  His  going  security  on  the 
bond  of  Parker  as  one  of  the  assignees  of  his 
son  is  not  shown  to  have  any  significancy  in 
the  matter  in  question.  There  was  no  reason 
why  he  should  not  approve  of  and  acquiesce 
in  the  insolvent  proceedings  that  were  under- 
taken, nor  why  he  should  not,  as  an  act  of 
friendly  accommodation,  sign  the  bond  of 
Parkar,  who  seems  to  have  been  his  brother- 
in-law.  None  of  these  things  committed 
him  to  a  position  inconsistent  with  Uie  prose- 
cution of  his  claim  in  New  Orleans. 

We  have  eiven  due  attention  to  the  minor 
points  raisea  by  the  appellant's  counsel,  but 
do  not  find  anything  therein  which  calls  for 
a  reversal  of  me  decree.  Th^  decree  tf  V^e 
Circuit  Court  i$  therefore  afflrmei. 


THE   NASHUA    AND    LOWELL   RAIL- 
ROAD CORPORATION,  Appi., 

«. 

THE  BOSTON  AND  LOWELL  RAILROAD 
CORPORATION    est  al. 

(See  8.  0.  Beporter^s  ed.  866-886w) 

Corporation  ie  a  citvten— union  of  two  corpora- 
tione  doee  not  destroy  their  identity  or 
change  their  citiunMhip-^-directore  of  rauroad 
company,  when  eannoi  build  depot  in  an- 
other State — ichen  can  do  eo—purefuue  ef 
etoek  in  other  raiVroade— accounting  for  net 
oamingt, 

L  A  corporation  Is  a  dtiaeD  of  the  State  where 
created,  witbln  the  constitutional  clause  extend- 
ing the  judicial  power  of  the  United  States  to 
controveraieB  between  citizens  of  different  States. 
S.  Although  two  corporations  of  different  States 
,  unite  their  interests,  and  the  stockholders  of  the 
one  become  the  stockholders  of  the  other,  and 

N0TB.~fF7len  eorporaUons  deemed  oUUiene  or  par- 
•Ofu.   Bee  note  to  United  States  v.  Amedy,  6:  608. 

As  U>  eU4genBhip  of  corporatiene^  with  reference  to 
furiaMeUon  of  eowU  over  them^uoe  note  to  Na- 
tional Steamship  Co.  v.  Tugman,  27:  87;  also  note 
to  Hope  Ins.  Ca  v.  Boardman,  8:  88. 

Am  to  eUtaenBhip  of  vokjmtary  aeeodation^  see  note 
to  Hope  Ins.  Ca  v.  Boardman,  8:  88. 

Am  to  mode  of  executing  power»  conferred  on  eor^ 
floratfont;  what  powers  arenot  impHUdr-wo^  note  to 
Beatj  V.  Knowler,  7:  818. 

An  to  powen  of  eorporaUon  beyond  the  terrUoriai 
UmUMof  the  eoveretgnty  wJMh  created  it,  see  note  to 
Bmiyan  v.  Coster,  10:  882. 

As  to  fld'^teiary  poeUion  of  direeton:  their  con- 
traUeand  deeMnoewUh  eorporatione^—wb^  note  to 
Koehler  v.  Black  Biver  I^iUls  L  Co.  17:  888. 

When  eoneoUdation  tflnotoei  former  eompaniee. 
See  note  to  Shields  v.  Ohio,  SA:  8S7. 
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their  bnsinesB  is  conducted  by  the  same  direeton, 
the  separate  Identity  of  each,  as  a  corporation  of 
the  State  by  which  it  was  created,  and  as  a  dti- 
■en  of  that  State,  is  not  thereby  lost, 

8.  The  onion  or  consolidation  of  a  corporation  of 
New  Hampshire  with  another  corporation  of  the 
same  name  of  Massachusetts  does  not  change  its 
character  as  a  citizen  of  New  Hampshire,  or  give 
it  citizenship  in  Massachusetts  so  as  to  defeat  its 
right  to  go  into  the  Circuit  Court  of  the  United 
States  in  that  District. 

A,  The  union  of  name,  of  oflicen,  of  business  and 
of  property  does  not  change  their  distinctive 
character  as  separate  corporations. 

fi.  As  a  general  rule,  the  directors  of  a  railroad 
company  cannot  authorise,  without  the  previous 
approval  of  its  stockholders,  the  construction  of 
a  passenger  station  in  a  State  foreign  to  that  in 
which  it  was  created,  and  to  which  its  own  road 
does  not  extend,  or  the  payment  of  any  portion 
of  the  cost  of  the  construction. 

8.  But  where  two  railroads  in  adjoining  States 
are  operated  together  and  additional  land  and 
depot  buildings  are  necessary  in  one  of  the  States 
to  enable  them  to  retain  their  extended  business* 
the  directors  of  the  railroad  in  the  other  State 
have  power  to  contract  to  pay  a  proper  portion 
of  the  cost  of  these  increased  business  facilities. 

7.  Where  one  of  two  railroads  operated  together 
purchased  a  controlling  interest  in  the  stock  of 
other  railroads,  which  purchase  was  not  author- 
ized by  the  directors  of  the  other  jointly  oper- 
ated railroad,  the  additional  burden  of  the  pur- 
chase cannot  be  cast  upon  the  latter  railroad 
without  the  consent  of  its  stockholders. 

8.  Such  non-consenting  railroad  is  entitled  to  an 
accounting  for  so  much  of  the  net  earnings  of 
the  joint  management  as  was  expended  to  pay 
the  Interest  on  the  purchase  of  such  stock,  and 
is  entitled  to  the  payment  of  the  amount  found 
due  It  on  such  accounting. 

[No.    166.] 

Argued  Dee.  16,  17, 1889,    Decided  May  19, 

1890,     Queetum  of  Jwriediction  qf  Circuit 

Court  Argued  March  31,  1890, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Massachusetts  dismissing  a  suit  in  equity  to 
compel  the  Boston  and  Lowell  Railroad  Cor- 
poration to  account  for  moneys  received  bv  it 
and  used  for  its  beoeflt  in  certain  transactfons 
growing  out  of  a  joint  traffic  contract  between 
it  and  ue  Nashua  and  Lowell  Railroad  Cor- 
poration, plaintiff.    Bevcrted, 

The  facts  are  stated  in  the  opinion. 

Meeers,  E.  J.  Phelps  and  F.  A.  Brooks* 
for  appellant: 

The  net  earnings  of  the  two  roads  could 
not  be  devoted  to  the  pajrment  of  interest  of 
debts  of  the  defendant  (Corporation  incurred 
in  making  improvements  of  its  own  property, 
or  in  the  purdiasing  of  outside  property  for 
investment 

Union  P.  B.  Co.  t.  United  Statee,  09  U.  S. 
403  (26:  274). 

The  manager  cannot  use  his  position  to  pro- 
mote in  the  slightest  degree  his  own  personal 
interest  as  a  large  shareholder  in  the  defendant 
Corporation. 

Morrison  y.  CaldweU^5  T.  B.  Hon.  486^ 
Lewin,  Trusts  (8th  Eng.  ed.)  285;  Underhill, 
Trusts,  126,  art  41. 

The  executory  agreements  of  corporate  di- 
rectors, made  orally  and  not  committed  to 
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writing  hj  TOta  or  otherwise,  do  not  sublect 
the  corporate  body  itself  to  any  liabililies 
whaterer. 

Bdg&rlify,  Emerson,  28  N.  H.  668;  Sehumm 
T.  S^fmour,  84  N.  J.  £q.  158;  8toy$Uwn  d 
O.  Tump,  B,  Oo.  T.  Orww,  45  Pa.  886;  Cam- 
meyer  v.  United  O.  Z.  Churches,  2  Sandf .  Ch. 
829.  7  N.  Y.  Cb.  L.ed.  674;  I/Aretf  v.  Tamar, 
KKdO.B.Oo.^  Hurl.  &  C.  468;  Boss  v. 
OroekeU,  14  La.  Ann.  828;  Foung  ▼.  Blaek- 
hawk  OourUy,  66  Iowa,  460;  Johnson  T.  City, 
5Pbila.  445. 

The  supposed  promise  of  the  plaintiflfs  di- 
rectors to  bear  a  portion  of  the  cost  or  price 
paid  for  the  shares  was  gratuitous  and  not  en- 
forceable in  law. 

Cottage  St.  M,  E.  Ohvreh  t.  Kendall,  121 
Mass.  528;  Burke  v.  Smith,  88  U.  a  t6  Wall. 
895(21:  868). 

It  was  beyond  the  power  of  the  plaintiflfs 
directors  to  bind  the  corporation  by  contract 
to  contribute  to  the  payment  of  interest  upon 
the  cost  of  Uie  shares  purchased  by  defend- 
ant. 

Pearson  t.  Concord  B.  Co.  62  N.  H.  587. 18 
Am.  &  Eng.  R.  Cas.  102;  Chicago  City  B.  Co. 
y.  AUerton,  85  U.  S.  18  Wall  284  (21:  908); 
Thomas  ▼.  West  Jersey  B  Oo.  101  U.  8.  71 
m-.  950);  Davis  ▼.  Old  Colony  B.  Co.  181 
Mass.  258;  Milbank  T.  New  York,  L.  BL  d 
W.  B  09.  64  How.  Pr.  20:  Pennsylvania  B 
Co.  V.  St.  Louis,  A.  dT.B.B  Oo.  118  U.  8. 
290(80:  88);  liallory  y.  Banaur  Oil  Works, 
86Tenn.  598. 

The  acts  to  be  ratified  in  this  case  were 
cleariy  ultra  vires,  even  as  to  the  corporation 
itself,  and  so  binding  by  way  of  estoppel  upon 
such  stockholders  only  as  had  personally  as- 
sented to  the  same. 

ZaMskie  v.  Hackensaek  d  K  T.  B  Co.  18 
N.  J.  Eq.  178;  Oifford  v.  New  Jersey  B  d 
Transp.  Co.  10  N.  J.  Eg.  171;  Mallory  v. 
Hanaur  Oil  Works,  86  Tenn.  598;  Keem^s 
BxTS.  CbM,  8  DeG.  M.  &  G.  279. 

Mr.  J.  £L  Beiiton«  Jr.*  for  appellees: 

Corporations  are  affected  like  natural  per- 
sons with  obligations  arising  from  implications 
of  law.  and  from  equitable  duties. 

United  States  Bank  ▼.  Dandridge,  25  U.  8. 
12  Wheat.  64  (6:  552);  Columbia  Bank  v.  PaU 
terson,  11  U.  8.  7  Cranch.  299  @:  851);  Pitts- 
burgh, C.  dSt.  L.  B  Oo.  ▼.  Keokuk  Bridge 
Co.  181  U.  8.  871  (88:  157). 

The  directors  had  power  to  do  whatever  it 
would  be  competent  for  the  company  itself  to 
do,  or  direct  or  order  to  be  done. 

Shaw  T.  Norfolk  County  B  Co.  16  Gray. 
407.  414:  United  States  Bank  v.  Dandridge, 
84  U.  8.  11  Wheat  114  (6:  570);  Despatch 
Line  t.  Bellamy  i^g.  Co.  12  N.  H.  205;  East- 
ern B  Co.  V.  Boiton  d  M.  B  Oo.  Ill  Mass. 
125. 

He  who  asks  equity  must  do  equity. 

OhiodM.  B  Oo.  V.  McCarUiy,i^  U.  8. 
258  (24:  698):  Pneumatic  Gas  Co.  v.  Berry, 
118  U.  8.  m  (28:  1008);  Camden  d  A,  B.  0>. 
V.  Mays  Landing^  d  E.  H.  0.  B.  Oo.  48  N.  J. 
L.  580;  OH  Creek  dA.B.BCo.Y.  Pennsyl- 
vania Transp.  a>.  88  Pa.  160;  Whitney  Arms 
Co.  V.  Barlow,  68  N.  Y.  62. 

The  assent  and  acquiescence  of  stockhold- 
ers must  be  implied  tnm  their  silence  and 
failure  to  object 
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Union  Gold  Min.  Co.  v.  Boeky  Mountain 
Nat.  Bank,  96  U.  8.  640  (24:  648);  Branch  y. 
Jesup,  106  U.  8.  468. 476^:  279.  281);  Evans 
V.  Smalleombe,  L.  R.  8  H.  L.  249;  Peterbor- 
ough B  Oo.  T.  Nashua  d  L.  B  Oo.  S»N.B. 
885. 

Neither  the  Corporation  nor  its  directors 
could  put  the  management  of  its  business  and 
property  out  of  the  bands  of  its  directors. 

York  dC.B.Oo.  v.  iUUhie,  40  Me.  425; 
Farmers  Mut.  F.  Ins.  Co.  v.  Ohase,  56  N.  H. 
841;  Grots  v.  Bedd,  4  B.  Mon.  186;  Silver 
Hock  Bead  v.  Greene,  12  R.  I.  164. 

The  parties  cannot,  by  subsequent  agree- 
ment, change  or  alter  in  any  way  the  power 
given  referees  by  the  order  of  the  court. 

Woodbury  v.  Proetor,  9  Gray,  18. 

An  agreement  to  submit  to  arbitration  may 
be  subsequently  modified  by  parol. 

Loring  v.  Alden,  8  Met  576;  Graham  v. 
Graham,  9  Pa.  254:  Shockey  ▼.  Glatford,  6 
Dana  (Ky.)  9;  Blanehard  v.  Murray,  15  Vt. 
548;  Stephens,  Nisi  Prius,  61;  Be  Tunno,  3 
Nev.  &  iL  828;  Bloomer  v  Sherman,  5  Paige, 
575,  8  N.  Y.  Ch.  L.  ed.  835;  Woods  v.  P^e, 
87  Vt  252;  Wrightson  v.  Bywater,  8  Mees.  & 
W.  199-207. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court : 

This  is  a  suit  in  equity  to  compel  the  de- 
fendant, the  Boston  and  Lowell  Railroad 
Corporation,  to  account  for  various  sums  of 
money  alleged  to  have  been  received  by  U 
and  used  for  its  benefit,  to  which  the  com- 

Slainant  was  entitled,  and  also  to  charge  the 
efendant  Hosford  personally  with  the 
amount  diverted  bv  him  to  that  Corporation. 
The  controversy  relates  to  certain  transactions 

Sowing  out  of  a  joint  traffic  contract  between 
e  plaintiff  and  the  defendant  Corporutions. 

The  plaintiff,  the  Nashua  ana  Lowell 
Railroad  Corporation,  is  alleged  in  the  bill 
to  have  been  duly  established  as  a  corporation 
under  the  laws  of  New  Hampshire,  and  to  be 
a  citizen  of  that  State.  It  will  be  convenient 
hereafter  in  tibis  opinion  to  designate  it  as 
the  Nashua  Corporation.  On  the  Ist  of  Feb- 
ruary, 1857,  it  owned  and  operated  a  railroad 
extending  from  Nashua,  in  New  Hampshire, 
to  Lowell,  in  Massachusetts,  a  distance  of 
thirteen  miles,  of  which  five  miles  were  in 
New  Hampshire  and  eight  miles  in  Massa- 
chusetts. The  suit  was  brought  not  only 
against  the  Boston  and  Lowell  Kailroad  Cor- 
poration, alleged  in  the  bill  to  be  a  corpo- 
ration duly  e^blished  by  the  laws  of  Mass- 
achusetts and  a  citizen  .of  that  State,  but 
against  Hocum  Hosford,  its  treasurer,  and 
Charles  E.  A.  Bartlett,  of  the  City  of  Lowell, 
also  citizens  of  thai  State,  but  as  to  Bartlett 
it  has  been  dismissed.  Oi  ^he  Ist  of  Febru- 
ary, 1857,  this  Corporation,  which  for  con- 
venience we  1^11  call  the  Lowell  Corpora- 
tion, owned  and  operated  a  railroad  extending 
from  Boston  to  Lowell,  Massachusetts,  a  dis- 
tance of  twenty-six  miles,  with  a  branch  to 
the  Town  of  Wobum  a  mile  and  a  half  in 
length. 

On  the  1st  of  February,  1857.  the  two  Cor- 
porations entered  into  a  contract  in  writing 
with  each  other  **for  the  promotion  of  their 
mutual  interest  through  a  more  efficient  and 
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|866]  eoonomical  loint  operation  and  management 
'  of  their  roada  and  for  the  better  security  of 
their  respective  investments,  as  well  as  for 
the  convenience  and  interest  of  the  public," 
that  their  roads  with  their  branches  should 
**be  worked  and  managed  as  one  road,"  under 
certain  conditions  and  stipulations  which 
>  were  stated  at  length.  The  contract  recited 
that  a  large  portion  of  the  business  of  the 
two  roads  was  joint  business  passing  over  the 
roads  and  through  the  branches  of  both  par- 
ties, making  desirable  a  common  policy  and 
unanimity  of  management;  and  that  in  the 
transaction  of  their  business  there  was  a 
mutual  interest,  both  as  to  the  mode  of  trans- 
action and  as  to  the  tariff  upon  the  same,  as 
well  as  in  all  other  matters  relating  thereto ; 
and  that  the  two  Corporations,  by  ooerating 
under  a  common  management,  woula  there- 
by be  enabled  to  do  business  with  greater 
facility,  greater  regularity  and  at  a  greater 
saving  of  expense. 

The  Nashua  Corporation  had  at  this  time 
leases  of  the  Stonv  Brook  Railroad,  extending 
from  its  line  at  North  Chelmsford  to  Groton 
Junction,  about  fourteen  miles  in  Massachu- 
setts, and  of  the  Wilton  Railroad  extending 
from  Nashua  to  Wilton,  about  thirteen  miles 
in  New  Hampshire.  Tlie  contract  was  orig- 
inally for  three  years,  but  by  a  supplemental 
agreement  of  October  1, 1858,  it  was  extended 
to  twenty  years.  Among  other  things,  it 
provided : 

That  the  roads  of  the  parties  should  be 
"operated  and  managed  by  one  agent,  to  be 
chosen  bv  the  concurrent  vote  of  a  majority 
of  the  directors  of  each  party,  and  who 
might  be  removed  by  a  like  vote  or  by  the 
unanimous  vote  of  either  board ;"  ana  that 
the  respective  boEtrds  of  directors  should, 
"by  such  concurrent  action  exercise  the  same 
control  over  the  management  as  is  usual  with 
boards  of  railroad  directors  in  ordinary  cases. " 

That  the  Corporations  should  each  surrender 
to  the  ^oint  management  thus  constituted 
"  the  entire  control  of  their  respective  roads, 
shops,  depots,  furniture,  machinerv,  tools  or 
other  property  necessary  for  the  proper 
maintenance  and  working  of  the  Joint  roads, " 
reserving  only  certain  specified  property  nec- 
essary for  the  operation  of  the  roads,  consist- 
ing principally  of  real  estate. 

That  the  contracts  of  the  Nashua  Corpora- 
tion with  the  Wilton  and  Stony  Brook  Roads 
rA^^i  should  be  assumed  by  the  joint  management 
^  and  carried  out ;  and  that  the  contract  with 

the  Wilton  Road,  which  was  to  expire  on  the 
1st  of  April,  1858;  might  be  renewed  during 
the  continuance  of  the  Joint  management. 

That  the  Nashua  Corporation  should  within 
the  year  1857,  at  its  own  cost,  erect  a  freight 
depot,  with  the  necessarv  approaches  and 
furniture,  in  the  City  of  Lowell,  upon  its 
site  at  Western  Avenue,  which  during  the 
continuance  of  the  agreement  might  be  used 
for  the  accommodation  of  the  Joint  business. 

That  the  Lowell  Corporation  should  com- 
plete within  the  year  1857,  at  its  own  separate 
cost,  the  new  passenger  depot  at  Causeway 
Street  in  Boston,  then  under  construction,  to- 
gether with  the  tracks,  bridges  and  all  nec- 
eisary  fixtures  connected  with  the  extension 
into  that  city,  and  at  its  separate   expense 
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make  such  alterations  in  the  existing  Boston 
Passenger  Dei>ot  as  had  been  designs  by  thfl 
Lowell  Corporation  for  converting  it  into  a 
freight  depot;  and  also,  without  charge  to 
the  Nashua  Corporation,  complete  tS  the 
earliest  practicable  time  Uie  crossing  over  the 
Fitchbur^  Railroad  and  the  connection  with 
the  Grand  Junction  Railroad. 

That  the  road-bed,  bridges,  superstructure, 
depots,  buildings  and  fixtures  of  each  road 
should  be  kept  as  near  as  might  be  in  like 
relative  repair  from  their  then  state  and  con- 
dition, and  that  all  casualties  and  damages 
to  the  same,  except  fire  risks  on  buildings, 
should  be  at  the  common  risk,  and  charged 
in  the  current  joint  account,  and  in  case  of 
the  destruction  by  fire  of  any  buildings  or 
injury  to  the  same,  that  the  owner  should 
rebuild  or  replace  them  at  his  own  cost. 

That  the  income  and  expense  accounts  of 
the  Joint  roads  should  be  made  up,  as  nearly 
as  conveniently  might  be,  by  estimate  to  the 
close  of  each  month,  and  the  net  balance 
should  be  divided  and  paid  over,  on  account, 
to  the  respective  treasurers  of  the  two  Corpo- 
rations, 'wirty-one  per  cent  to  the  Nashua 
Corporation  and  sixty-nine  per  cent  to  the 
Lowell  Corporation,  subject  to  a  final  ad- 
justment at  the  semi-annual  closing  of  ac- 
counts; and  that  on  the  first  days  of  April 
and  October  in  each  year  the  said  accounts 
should  be  accurately  closed  and  balanced  by 
settlement  with  each  party  covering  and 
adjusting  all  previous  payments  on  account, 
the  Nashua  Corporation  receiving  as  its  pro- 
portion thirty-one  per  cent  of  the  said  Joint 
net  income  and  the  Lowell  Corporation  re- 
ceiving as  its  proportion  sixty-nine  per  cent 
thereoi. 

That  each  Corporation  might  separately 
and  on  its  own  account  declare  such  dividencJs 
upon  its  own  stock,  and  payable  from  its  own 
separate  funds,  as  it  mieht  deem  expnedient, 
it  beinff  distinctly  provided  that  *^  the  interest 
upon  tBe  debts  of  either  party  must  also  be 
paid  out  of  such  separate  share,  and  not  from 
the  common  fund.  ** 

As  thus  seen,  the  contract  provided  that  the 
•two  roads  and  their  branches  should  be  oper 
ated  as  a  single  road  by  a  common  agent  to 
be  appointed  by  the  directors  of  both  com- 
panies, and  removable  by  them  or  by  the 
unanimous  action  of  either ;  that  the  roads 
and  property  of  each  party  should  be  kept 
in  a  like  relative  condition  and  repair  as  they 
then  were  at  their  Joint  expense ;  that  the 
Nashua  Corporation  should,  in  1857,  erect 
as  its  own  expense  a  freight  depot,  with 
necessary  approaches,  in  the  CiW  of  Lowell, 
and  the  Lowell  Corporation,  in  the  same  year, 
at  its  expense  complete  a  passenger  depot, 
with  necessary  approaches,  in  the  City  of 
Boston,  and  alter  the  existing  passenger 
depot  there,  also  at  its  own  expense,  into  a 
freight  depot;  that  the  interest  upon  the 
debts  contracted  by  either  party  should  be 
paid  out  of  its  own  share,  and  not  from  the 
common  fund ;  and  that  the  net  income  should 
be  divided  in  tiie  proportion  of  thiil^-one 
per  cent  to  the  plaintiff,  the  Nashua  Corpo- 
ration, and  of  sixty-nine  per  cent  to  the  de- 
fendant, the  Lowell  Corporation— payments 
on  account  of  such  division  to  be  miade  ui>oc 
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monthly  estimates*  and  final  settlement  and 
adjustment  to  be  had  semi-annually.  The 
contract  did  not  provide  that  the  proper^ 
of  either  Corporation  should  be  improved, 
or  other  property  be  acquired  by  either,  at  the 
joint  expense  of  both. 

Under  this  conimct,  and  during  its  contin- 
uance, the  two  Corporations  united  their 
business  and  conducted  it  with  marked  success. 
By  leases  from  other  companies  and  the  ac- 
quisition of  branch  roads,  a  large  milaee 
was  added  to  their  lines  and  a  correspondingly 
increased  business  was  transacted  by  them. 
In  1874,  the  Nashua  Corporation  reported  to 
its  stocUiolders  that  the  two  corporations  then 
operated  under  their  loint  management  one 
hundred  and  thirty-nve  miles,  more  than 
double  the  milage  at  the  time  the  contract 
was  entered  into.  It  is  stated  that  thirty- 
three  miles  of  this  distance  were  added  by 
the  acquisition  of  the  Salem  and  Lowell  and 
the  Lowell  and  Lawrence  Roads  in  1858,  and 
sixteen  miles  of  it  by  the  purchase  of  the 
Lexington  and  Arlington  Road  in  1869. 
Contracts  were  made  for  business  with  con- 
necting lines  to  such  an  extent  that  the  two 
roads,  during  the  late  years  of  their  Joint 
operation,  transported  annually  in  the  neigh- 
borhood of  three  hundred  thousand  tons  of 
freight  and  two  hundred  thousand  passengers. ' 
The  net  income  resulting  from  this  extended 
business  was  satisfactorily  apportioned  pur- 
suant to  the  contract,  thirty-one  per  cent  go- 
ing to  the  Nashua  Corporation  and  sixty- 
nine  per  cent  going  to  the  Lowell  Corpo- 
ration, except  as  they  were  affected  by  two 
transactions  of  whidi  the  Nashua  Corpo- 
ration complains.  One  of  these  transactions 
was  the  alleged  illegal  appropriation  by  the 
Lowell  Corporation  of  $181,062,  for  a  pas- 
senger depot  at  Boston,  erected  by  that  Cor- 
poration for  its  own  benefit,  and  whidi  com- 
plainant contends  it  was  entitled  to  receive 
as  its  share  of  the  net  earnings  of  the  Joint 
management.  The  other  transaction  was  the 
alleged  illeffal  appropriation  of  $26,124,  for 
interest  on  the  amount  expended  by  tlie  Low- 
ell Corporation  in  buying  a  controlling  in- 
terest in  the  stock  of  two  other  railroad  com- 
panies, the  Lowell  and  Lawrence  Company 
and  the  Salem  and  Lowell  Company,  wnich 
the  complainant  contends  it  was  also  entitled 
to  receive  as  its  share  of  the  net  earnings  of 
the  Joint  management.  It  is  to  compel  an 
accounting  for  uese  sums  and  their  payment 
to  the  complainant  that  the  present  suit  is 
brouffht. 

Before  passing,  however,  upon  the  validity 
of  these  claims  a  question  raised  as  to  the 
Jurisdiction  of  the  circuit  court  must  be  con- 
sidered. Its  lurisdiction  was  assumed  upon 
the  diverse  citizenship  of  the  parties,  and, 
upon  the  allegations  of  the  bill,  rightfully 
assumed.  Although  a  corporation  is  not  a 
citizen  of  a  State  within  the  meaning  of 
many  provisions  of  the  National  Constitution, 
it  is  settled  that  where  rights  of  property  or 
of  action  are  sought  to  be  enforced,  it  will 
be  treated  as  a  citizen  of  the  State  where 
created  within  the  clause  extending  the  judi- 
cial power  of  the  United  States  to  contro- 
versies between  citizens  of  different  States. 
The  plaintiff  was  created  a  corporation  by 
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the  Le^dslature  of  New  Hampshire  in  June, 
1886.  It  is  therefore  to  be  treated  as  a  citizen 
of  that  State.  Ohieago  d  N,  TT.  K  Go.  v. 
WhitUm,  80  U.  S.  18  Wall.  270,  283  [20: 
671,  576]. 

But  it  also  appeare  that  in  April,  1836,  the 
Legislature  of  lifassachusctts  constituted  the 
same  persons  a  corporation  of  that  State,  who 
had  been  thus  incorporated  in  New  Hampshire, 
giving  to  them  the  same  name  and  authoriz- 
ing the  new  coiporation  to  build  that  portion 
of  the  railroad  between  Nashua  io  New 
Hampshire  and  Lowell  in  Massachusetts 
lying  within  the  latter  State. 

It  also  appears  that  in  April,  1888,  the  leg- 
islature of  Massachusetts  passed  an  Act  to 
unite  the  two  Corporations — the  one  created 
bv  New  Hampshire  and  the  one  created  by 
Massachusetts — the  first  section  of  which  was 
as  follows : 

**  The  stockholdera  of  the  Nashua  and  Low- 
ell Railroad  Corporation,  incorporated  by 
the  Legislature  of  the  State  of  New  Hamp- 
shire in  the  year  one  thousand  eight  hundred 
and  thirty-five,  are  hereby  constituted  stock- 
holders of  the  Nashua  and  Lowell  Railroad 
Corporation,  incorporated  by  the  Legislature 
of  this  Commonwealth  in  the  year  one  thou- 
sand eight  hundred  and  thirty-six ;  and  the 
said  two  Corporations  are  hereby  united  into 
one  corporation  by  the  name  of  the  Nashua 
and  Lowell  Railroad  Corporation;  and  all 
the  tolls,  franchises,  rights,  powere,  privi- 
leges and  property  granted,  or  to  be  granted, 
acquired  or  to  be  acquired,  under  the  au- 
thority of  the  said  States,  shall  be  held  and 
enjoved  by  all  the  said  stockholding  in  pro- 
portion to  their  number  of  shares  in  either 
or  both  of  said  Corporations." 

There  were  other  provisions  designed  to 
enable  the  two  Corporations  to  conduct  their 
business  as  one  corporation.  The  Act,  how- 
ever, declared  that  it  should  not  take  effect 
until  the  Legislature  of  New  Hampshire  had 

gassed  a  sinoilar  Act  uniting  the  said  stock- 
olders  into  one  corporation,  nor  until   the    rsvii 
Acts  had  been  accepted  by  the  stockholders    ^        * 
at  a  meeting  called  for  that  purpose. 

In  June  cS  the  same  year,  1888.  the  Legis- 
lature of  New  Hampshire  passed  an  Act  au- 
thorizing the  two  Corporations  to  unite,  and 
providing  in  such  case  that  *'all  the  tolls, 
franchises,    rights,   powere,    privileges  and 

groperty"  of  the  two  Corporations  should 
e  held  and  enjoyed  by  the  stockholders  in 
each  and  both  in  proportion  to  their  number 
of  shares  therein,  and  that  all  property 
owned,  acquired  or  enjoyed  by  either  of  the 
Corporations  should  be  taken  and  accounted 
to  be  the  Joint  property  of  the  stockholden 
of  the  two  Corporations,  and  that  the  two 
Corporations  ^ould  be  one — the  Act  to  be  in 
force  when  accepted  by  the  stockholdera  of 
the  Corporations  at  a  meeting  called  for  that 
purpose. 

It  does  not  appear,  so  far  as  disclosed  by 
the  record,  except  in  the  allegations  of  the 
defendant,  that  there  was  any  formal  accept- 
ance of  this  Act  by  the  stockholdera  of  the 
two  Corporations;  but  it  would  seem  that 
the  Corporations  acted  upon  its  supposed 
acceptance,  for  Uie  defendants  pleaded  to  the 
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should  haTO  power  to  Intersect,  Join  and 
unite  their  railroads  constructed  or  to  be  con- 
structed in  the  State,  or  in  any  adjoining 
State,  at  such  point  on  the  state  line,  or  at 
any  other  point,  as  might  he  mutually 
agreed  upon  by  said  companies ;  and  such 
railroads  were  authorized  'to  meree  and  con- 
solidate the  stock  of  the  respectiye  compa- 
nies, making  one  joint-stock  company  of  the 
railroads  thus  connected/  The  Missouri 
statutes  contained  similar  provisions ;  and 
with  these  laws  in  force  the  consolidation  of 
the  Chicago  and  Southwestern  Railways  was 
effected.  The  two  companies  became  one. 
But  in  the  State  of  Iowa  that  one  was  an 
lOwa  corporation,  existing  under  the  laws  of 
that  State  alone.  The  laws  of  Missouri  had 
no  operation  in  Iowa.* 

The  case  of  8t.  Lowm,  A,  d  2\  H.  B.  Ch, 
T.  Indianapolis  db  8t,  L,  R,  Co.,  which  was 
before  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana,  and  is  reported 
in  9  Biss.  144,  and  which  came  before  this 
court  under  the  title  of  Penntyltania  S,  Oo. 
T.  8t.  Louis,  A,  d  T.  H.  R.  Co,,  and  is  re- 
ported in  118  U.  S.  290  [80 :  881,  bears  a 
strong  resemblance  to  the  one  now  before  the 
court.  In  the  bill  the  plaintiff  was  alleged 
to  be  a  corporation  created  under  the  laws  of 
Illinois  and  the  defendants  were  alleged  to 
be  corporations  created  under  the  laws  of 
Indiana  and  of  Pennsylvania.  To  the  bill  a 
plea  was  interposed  in  which  it  was  alleged 
that  under  yarlous  Acts  of  the  Le^islatf-es 
of  Illinois  and  Indiana  two  corporations  were 
created,  one  the  plaintiff,  The  St.  Louis, 
Alton  &  Terre  Haute  Railroad  Company,  and 
the  other  the  same  company  in  name  in  In- 
diana ;  that  they  have  been  consolidated  by 
those  States,  and  were  so  inseparably  con- 
nected together  that  the  plaintiff  was  really 
a  corporation  as  well  of  Indiana  as  of  Illi- 
nois; and  that,  as  some  of  the  defendants 
were  corporations  of  the  State  of  Indiana, 
the  court  could  not  take  Jurisdiction  of  the 
case.  But  the  court  held  that  the  fact  that 
£8781  the  two  corporations  created  by  different 
Suites  had  beien  consolidated  under  the  laws 
of  those  States,  and  that  the  railroad  was 
operated  by  yirtue  of  that  consolidation  as 
one  entire  line  of  road,  did  not  prevent  one 
of  those  corporations  from  bringing  suit  in 
the  federal  court  as  a  corporation  of  the 
State  where  it  was  created,  against  the  cor- 
poration with  which  it  was  consolidated, 
which  was  created  by  the  other  State.  Said 
the  court,    speaking  by  Judge  Drummond: 

*  If  the  defenoant corporation,  though  consoli- 
dated with  another  of  a  different  State,  can 
be  sued  in  the  federal  court  in  the  State  of 
its  creation,  as  a  citizen  thereof  (referring 
to  the  cases  of  OMeago  d  N,  W,  R,  Co,  y. 
WfUtUm,  80  U.  8.  18  Wall.  270  [90:  5711, 
and  MuOer  y.  2>mm,  94  U.  S.  444  [24 :  207]), 

*  why  can  it  not  sue  as  a  citizen  of  the  State 
which  created  it?  I  can  see  no  difference  in 
principle.  It  seems  to  me  tliat  when  the 
plaintiff  comes  Into  the  federal  court,  if  a 
corporation  of  another  State,  it  is  clothed 
witn  all  the  attributes  of  citizenship  which 
the  laws  of  that  State  confer,  and  the  share- 
boldei^  of  that  corporation  must  be  conclu- 
sively  refolded  as  dtizens  of  the  State  which 
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creates  the  corporation,  precisely  the  same 
as  if  it  were  a  defendant.  So  I  do  not  see  why, 
if  the  plaintiff  in  this  case  alleges,  as  it 
does,  that  it  is  a  corporation  created  by  the 
laws  of  Illinois,  it  cannot  institute  a  suit  in 
the  Circuit  Court  of  the  United  States  of 
Indiana  against  a  corporation  of  that  State." 
The  case  turned  upon  the  point  whether  the 
plaintiff  cotporation  of  Illinois  had  become 
also  an  Indiana  corporation  so  as  to  lose  its 
existence  or  identity  and  citizendiip  as  an 
Illinois  corporation.  The  court  held  in  the 
negative,  that  it  still  remained  an  Illinois 
corporation,  with  all  its  rights  of  action  as 
sudi  in  the  United  States  courts. 

When  the  case  came  to  ^s  court  the  de- 
cision of  the  court  below  was  affirmed,  but 
it  would  seem  that  when  it  was  considered 
here  the  plea  to  the  jurisdiction  filed  in  the 
court  below  had  been  withdrawn.  The  ques- 
tion  of  Jurisdiction  was,  however,  examined 
by  the  court  of  its  own  motion.  "It  does 
not  seem, "  said  the  court,  "  to  admit  of  ques- 
tion that  a  corporation  of  one  State  owning 
property  and  doing  business  in  another  State 
by  the  permission  of  the  latter,  does  not 
thereby  become  a  citizen  of  this  State  also. 
And  so  a  corporation  of  Illinois,  authorized 
by  its  laws  to  build  a  railroad  across  the 
State  from  the  Mississippi  River  to  its  eastern 
boundarjr^  may,  by  the  permission  of  the 
State  of  Indiana,  extend  its  road  a  few  miles 
within  the  limits  of  the  latter,  or,  indeed, 
through  the  entire  State,  and  may  use  imd 
operate  the  line  as  one  road  by  the  permis- 
sion of  the  State,  without  thereby  becoming 
a  corporation  or  a  citizen  of  the  State  (3 
Indiana.  Nor  does  it  seem  to  us  that  an  Act 
of  the  Legislature  conferring  upon  this  cor- 
poration of  Illinois,  by  its  Illinois  corporate 
name,  such  powers  to  enable  it  to  use  and 
control  that  part  of  the  road  within  the  State 
of  Indiana,  as  have  been  conferred  upon  it 
by  the  State  which  created  it,  constitutes  it 
a  corporation  of  Indiana."  And  again: 
'*In  a  case  where  the  corporation  already  ex- 
ists, even  if  adopted  by  the  law  of  another 
State  and  invested  with  full  corporate- 
powers,  it  does  not  thereby  become  sucn  new 
corporation  of  another  State,  until  it  does 
some  act  which  signifies  its  acceptance  of 
this  legislation  and  its  purpose  to  be  gov- 
erned By  it.  We  think  what  has  occurred 
between  the  State  of  Indiana  and  this  Illinois 
corporation  falls  short  of  this. " 

Many  cases  might  be  cited  from  the  state- 
courts  illustrative  and  confirmatory  of  the- 
doctrine  of  this  case.    In  Racine  d  if.  R, 
Co.  v.  Farmers  L.  d  T,  Co,,  49  111.  881,   it 
app^tred  that  in  April,  1862,  the  Legislature- 
01  Wiseonsin  incorporated  the  Racine,  Janes- 
ville  Ss  Mississippi  Railroad  Com^my,  an<> 
that  the  Legislature  of  Illinois,  in  February, 
1858,  incorporated   the  Rockton  &  Freeport 
Railroad  Company,  both  companies  author- 
ized to  construct  railways ;  that  in  February, 
1854,  these  two  companies  entered  into  an^ 
agreement  to  fully  merge  and   consolidate- 
their  capital  stock,  powers,  privileges,  im- 
munities and  franchises.    In  February,  1855, 
both  the  Le|^slature  of  Illinois  and  tne  Leg- 
islature of  Wisconsin  changed  the  name  of 
these  two  companies  to  that  of  the  Racine  ^ 
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into  thoie  oomCi,  tbe  original  owner  still  re- 
taining an  interoBt  in  the  property  or  choses 
in  action  transferred,  or  taking  a  contract  for 
a  retransfer  of  the  same  to  himself  after  the 
termination  of  the  litigation.  In  such  cases 
it  is  undoubtedly  the  duty  of  the  court  be- 
low, of  its  own  motion,  to  deny  Its  Jurisdic- 
tion, and  of  this  court,  on  appeal  or  writ  of 
error,  to  see  that  that  Jurisdiction  has  in  no 
respect  been  thus  imposed  upon.  Morris  ▼. 
OilfMr,  129  U.  S.  816,  826  ^ :  690,  6941 ; 
FarmingUm  y.  POUbury,  114  tJ.  &  188,  148, 
[29:  114,  116]. 

If  the  question  of  Jurisdiction  could  be 
raised  in  me  answers  of  the  defendants  after 
the  decision  upon  the  issue  on  the  plea  in 
abatement,  notwithstanding  the  decisions 
cited  and  the  89th  Equity  Rule  of  this  court, 
the  result  in  this  case,  Uiough  not  perhaps, 
in  all  cases,  would  be  the  same.  Repli- 
cations were  duly  filed  to  the  answers,  the 
eifect  of  which  was  to  denj  the  alleeations 
respecting  the  acceptance  of  the  Acts  having 
for  their  oblect  the  union  of  the  two  Corpo- 
rations, ana  those  allegations  were  entirely 
unsupported  by  the  evidence  or  by  anything 
in  the  record ;  and  neither  in  the  nnal  decree 
of  the  court,  nor  in  its  opinion,  was  any  al- 
lusion made  to  the  subject.  The  only  evi- 
dence bearing  upon  the  question  is  found  Jn 
the  legislation  of  the  two  States,  New 
Hampshire  and  Massachusetts,  and  it  is 
plain,  as  already  stated,  that  no  legislation 
of  Massachusetts  could  possibly  affect  the 
existence  of  the  complainant  as  a  corporation 
of  New  Hampshire,  or  its  character  as  a 
rSTSl  citisen  of  that  State.  The  Act  of  New 
Hampshire  of  1888,  whilst  in  terms  author- 
ising the  two  corporations  to  unite,  did  not 
confer  any  new  franchise  or  right  upon  either 
of  them.  All  that  it  did  was  to  permit  the 
funding  or  conversion  of  the  separate  interest 
of  each  stockholder  in  each  Corporation,  into 
a  common  or  loint  or  undivided  interest  in 
both ;'  and  to  oeclare  that  after  the  two  Cor- 
porations were  united  all  property  owned  by 
either  should  be  considered  the  Joint  proper^ 
of  the  stockholders  of  both.  There  is  noth- 
ing in  these  provisions  looking  to  any  aban- 
donment of  its  corporate  chandler  as  a  crea- 
tion of  New  Hampshire  or  its  citiz^iship  of 
that  State. 

There  are  many  decisions  both  of  the  federal 
and  state  courts  which  establish  the  rule  that 
however  closely  two  corporations  of  different 
States  may  unite  their  interests,  and  though 
even  the  stockholdere  of  the  one  may  become 
the  stockholdere  of  the  other  and  their  busi- 
ness be  conducted  by  the  same  directors,  the 
separate  identity  of  each  as  a  corporation  of 
the  State  by  which  it  waa  created,  and  as  a 
citizen  of  that  State,  is  not  thereby  lost 

In  Famam  y.  Biaehiffne  Canal  O&rp,,  1 
Sumn.  46,  we  have  an  instance  of  this  kind. 
It  there  appeared  that  in  Januaiy,  1B2S,  the 
Legislature  of  Massachusetts  created  a  corpo- 
ration  by  the  name  of  the  Blackstone  Canal 
Company,  for  the  purpose  of  constructing  a 
certain  canal  in  that  State.  It  also  appemd 
that  in  June  of  that  year  the  Legislature  of 
Rhode  Island  incorporated  a  company  by  the 
same  name,  the  Blackstone  Canal  Company, 
and  authorized  it  to  cooitnict  a  oertein  canal 


within  the  limits  of  that  State.  In  May, 
1827,  the  Legislature  of  Rhode  Island  de- 
clared that  the  stockholdere  of  the  Massachu- 
setts company  should  be  stockholdere  in  the 
Rhode  Islana  company  as  if  they  had  orig- 
inally subscribed  thereto,  if  both  corporations 
should  agree  thereto,  and  that  the  books  and 
proceedings  of  the  original  and  associated 
stockholdere  should  be  deemed  the  books  of 
both.  And  the  court  held  that  though  the 
two  corporations  were  created  in  adjacent 
States  by  the  same  name,  to  construct  a  canal 
in  each  of  the  States,  respectively,  and  after- 
wards by  subsequent  Acts  were  permitted  to  i  avAi 
unite  their  interests,  their  separate  corporate  '••••^ 
existence  was  not  mers^ed,  and  that  the  Leg- 
islature only  createa  a  unity  of  stock 
and  interest.  In  givizig  its  decision  the 
court,  by  Mr.  Justice  Story,  said:  ** Al- 
though, in  virtue  of  these  several  Acts,  the 
corporations"  (one  of  Rhode  Island  and  one 
of  Massachusetts)  **  acquired  a  unity  of  in- 
terests, it  by  no  means  follows  that  they 
ceased  to  exist  as  distinct  and  different  cor- 
porations. Their  powera,  their  rights,  their 
privileges,  their  duties,  remained  distinct 
and  several,  as  before,  according  to  their  re- 
spective Acts  of  incorporation.  Neither 
could  exercise  the  rights,  powere  or  privi- 
leges conferred  on  the  other.  There  was  no 
corporate  identity.  Neither  was  merged  in 
the  other.  K  it  were  otherwise,  which  be- 
came merged?  The  Acts  of  incorporation 
create  no  merger,  and  neither  is  pointed  out 
as  survivor  or  successor.  We  must  treat  the 
case,  then,  as  one  of  distinct  corporations, 
acting  within  the  sphere  of  their  respective 
chartera  for  purposes  of  common  interest, 
and  not  as  a  case  where  all  the  powera  of 
both  were  concentrated  in  one.  The  union 
was  of  interests  and  stocks,  and  not  a  sur- 
render of  personal  identity  or  corporate  ex- 
istence by  either  corporation.  * 

In  MuUer  v.  Daum,  94  U.  S.  444  [24 :  207], 
the  bill  averred  that  of  the  three  complain- 
ants two  were  citizens  and  residents  of  the 
State  of  New  York  and  one  a  citizen  and  resi- 
dent of  the  State  of  Missouri.  The  two  orig- 
inal defendants  were  corporations,  namely, 
the  Chicago  &  Southwestern  Railway  Com- 
pany and  the  Chicago,  Rock  Island  &  Pnciflc 
Railroad  Company,  and  they  were  alleged 
to  be  citizens  of  the  State  ox  Iowa.  It  was 
contended  that  the  Chicago  &  Southwestern 
Railway  Company  could  not  claim  to  be  a 
corporation  created  by  the  laws  of  Iowa, 
because  it  was  formed  by  a  consolidation  of 
Uie  Iowa  company  with  another  of  the  same 
name  chartered  by  the  laws  of  Missouri,  the 
consolidation  having  been  allowed  by  the 
statutes  of  each  State.  Hence  it  was  argued 
that  the  corporation  was  created  by  the  laws 
of  Iowa  ana  of  Missouri,  and,  as  one  of  the 
plaintiffs  was  a  citizen  of  Missouri,  it  was 
urged  that  the  circuit  court  had  no  Juris- 
diction. But  the  court  replied,  speaking  by 
Mr,  Jtutiee  Strong:  ''We  cannot  assent  to 
this  inference.  It  is  true  the  provisions  of 
the  statutes  of  Iowa,  respecting  railroad  {3771 
consolidation  of  roads  within  the  State  with 
othen  outside  of  the  State,  were  that  any 
railroad  company  organized  under  the  laws 
of  tbe  State,  or  that  might  thus  be  organized, 
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their  distinctiye  character  aa   separate  cor- 
porations. 

We  turn  now  to  a  consideration  of  the 
claims  put  forth  by  the  plaintiff  for  a  restora- 
tion to  it  of  moneys  appropriated  to  tiie  use 
and  for  the  benefit  of  tlie  defendant  Corpora- 
tion. As  seen  by  the  provisions  of  the  loint- 
trafflc  contract  given  above,  the  Lowell  Cor- 
poration was  to  complete  the  construction  of 
a  passenger  station,  with  all  necessary  ap- 
proaches, in  the  City  of  Boston  in  1857,  at 
its  own  expense,  and  to  alter  the  passenger 
depot  then  existing  there  into  a  freight  depot, 
also  at  its  own  expense :  and  the  Nashua  Cor- 
poration was,  at  its  own  expense,  to  erect  a 
freight  depot  at  the  City  of  Lowell  for  the  ac- 
commodation of  the  Joint  business;  and  in 
cose  of  destruction  of  buildings  beloneinff  to 
either  party,  or  damage  to  th^  by  fire,  they 
were  to  be  rebuilt  or  replaced  by  the  owner. 

(SSS]  As  observed  hj  counsel,  it  would  appear  that 
when  entered  into  it  was  not  the  intent  of  the 
contract  that  either  party  should  be  charged 
for  improvements,  additions,  or  even  restora- 
tions, in  the  real  estate  or  terminal  fkcilities  of 
the  other.  But  with  the  increase  of  business 
under  the  joint  management,  it  became  evi- 
dent, if  the  business  was  to  be  retained,  that 
larger  terminal  facilities  at  Boston  were  neces- 
sary; and  the  character  and  extent  of  the 
ne^ed  improvements  were  the  subject  of  fre- 
ouent  consideration  among  the  airectors  of 
tiie  two  companies.  In  the  meantime  the  con- 
struction of  another  passenger  station  there 
was  conunenced  by  the  Lowell  company. 
And  at  a  meeting  of  the  directors  of  the 
Nadiua  Corporation  on  the  28d  of  July,  1872, 
it  was  votea  as  follows :  **  That  the  expendi- 
tures made  and  to  be  made  by  the  Boston  and 
Lowell  Railroad  Corporation  for  land  and 
building  in  Boston  for  a  new  station,  and  ti^e 
expenditures  made  and  to  be  made  by  said  Cor- 
poration for  the  building  and  completing  tiie 
Mystic  River  Railroad,  and  for  the  improve- 
ments in  Winchester  for  a  new  station  and 
hind  for  railwav  purposes,  to  the  amount  of 
^20,000,  are  to  be  treated  in  the  management 
of  the  business  under  the  Joint  business  con- 
tract existing  between  said  Corporation  and 
the  Nashua  and  Lowell  Railroad  Corporation 
as  follows,  viz. :  The  said  Boston  and  Low- 
ell Railroad  Cocporation  are  to  be  paid  the  in- 
terest upon  such  exoenditures  made  and  to  be 
made  at  the  rate  o)  seven  per  cent  per  an- 
num, at  the  end  of  each  six  months,  out  of 
the  receipts  c^  the  Joint  Corporations  under 
said  contract,  and  which  is  to  be  charged  as  a 
part  of  the  expenses  of  operating  said  rail- 
ways imder  said  contract ;  and  the  cashier  of 
said  two  Corporations  and  treasurer  of  the 
Boston  and  Lowell  Railroad  Corporation  is 
hereby  directed  to  make  up  an  interest  ac- 
count upon  such  expendituresto  April  1,  1872, 
and  pay  the  amount  found  due  to  the  Boston 
and  Lowell  Railroad  Corporation  out  of  the 
Joint  receipts  of  said  two  Corporations.* 

Under  the  authority  of  this  vote  there  was 
deducted  from  the  net  earnings  of  the  Joint 
management  the  interest  <»i  the  expenditures 
incurrod  in  the  construction  of  the  passenger 

mB€1  station  in  the  City  of  Boston,  at  the  rate  of 
seven  per  cent,  tiie  same  being  treated  as  oper- 
ating expenses  of  the  road.    The  amount  of 
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the  net  earnings  thus  diverted  from  the 
Nashua  Company,  bein^  thirty-one  per  cent 
of  the  interest  on  the  whole  expenditure  in- 
curred, is  alleged  to  have  been  $181,962, 
and  the  right  to  thus  appropriate  those  earn- 
ings depends  upon  the  sufficiency  of  that 
authority.  The  question  thus  presented  is 
not  free  from  difficulty.  As  a  general  rule, 
we  should  not  hesitate  to  say  tmit  the  direc- 
tors of  the  Nashua  Company  could  not  author- 
ize, without  the  previous  approval  of  its 
stockholders,  the  construction  of  a  passenger 
station  at  a  city  in  a  State  foreign  to  that  in 
which  it  was  created,  and  to  which  its  own 
road  did  not  extend,  or  the  payment  of  anv 
portion  of  the  cost  of  the  construction.  Such 
expenditures  would  not  be  considered  as  fall- 
ing within  the  ordinary  scope  of  their  powers. 
See  Ohicoffo  City  R,  €h.  v.  AUerton.  86  U.  S. 
18  Wall.  288  [21 :902]  ;  Dawi  v.  Old  Cohnp 
B,  Co,  181  Mass.  268,  and  cases  there  cited, 
— particularly  Colman  v.  Boit&m  OounHei 
R,  Co,  10  Beav.  1,  and  Bagthaw  v.  Eastern 
UnUm  R  Co,  7  Hare,  114  But  the  fact  that 
the  increased  facilities  provided  at  Boston 
were  necessary  to  enable  the  Joint  manage- 
ment to  retain  its  extended  business,  in  which 
the  Nashua  company  was  of  course  directly 
interested,  changes  the  position  of  the  direc- 
tors of  that  company  with  reference  to  such 
expenditures,  and  brings  them  within  the 
^neral  scope  of  the  directors'  powers.  Such 
is  the  conclusion  of  a  majority  of  the  court, 
and  therefore  the  suit  cannot  be  maintained 
for  the  restoration  to  the  complainant  of 
monevs  thus  expended,  which  otherwise 
woula  have  gone  to  it  as  net  earnings  of  the 
Joint  management. 

But  the  purchase  of  the  controlling  interest 
in  the  stooc  of  the  Lowell  and  Lawrence  and 
of  th9  Salem  and  Lowell  Railroad  Companies 
stands  upon  a  different  footing.    That  was  a 
matter  solely  for  the   Lowell  Corporation. 
Ilie  purchase  was  never  authorizea  by  any 
vote  0^  the  directors  of  the  Nashua  Com- 
pany.   At  the  time  those  roads  were  under 
lease  to  the  Lowell  Corporation,  and  had  been 
taken  into  the  Joint  account  and  the  net  earn- 
ings divided  between  the  two  Corporations  in 
the  same  ratio  as  were  the  earnings  of  their 
own  roads.   This  gave  to  the  Nashua  Corpora- 
tion all  the  benefits  that  could  possibly  arise 
horn  the  ownership  by  the  Lowell  Corpora- 
tion of  a  controlling  interest  in  their  capital 
stock.    The  additional  burden  of  the  purchase 
could  Ik  no  way,  therefore,  be  cast  upon  the 
Nashua  Corporation  without  the  consent  of  its 
stockholders,  and  no  such  consent  was  given 
either  by  them,  nor,  as  already  said,  was  any 
given  by  its  directors.    The  pretense  for  the 
purchase  was  that  the  leases  were  invalid,  and 
that  other  parties  might  otherwise  obtain  con 
trol  of  those  roads,  and  thus  injuriously  af 
feet  the  business  of  the  joint  management 
The  charter  of  Uie  complainant  did  not  ex 
tend  to  the  purchase  of  controlling  interests  in 
the  railroads  of  other  States  under  the  appre 
hension  that  sudi  roads  might  become  busi 
ness  competitors.    The  complainant  is  there 
fore  entitled  to  an  accounting  by  the  Lowel 
Company  for  the  net  earnings  of  the  Joint 
management  which   were   appropriated  to- 
wards the  interest  on  the  sums  expended  in  the 
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MiBsiasippi  Railroad  Company.  It  also  ap- 
peared that  in  1861  the  Savannah  Branch 
Railroad  Company  was  or^nized  under  the 
General  Railroad  Law  of  Illinois,  and  that 
in  Januaiy,  1866,  this  company  entered  into 
articles  of  agreement  with  the  Racine  A 
Miflsiflsippi  Railroad  Company,  by  which  its 
stock  was  consolidated  wiUi  that  of  the  latter 
company ;  that  a  majority  in  interest  of  the 
stockholders  of  the  Savannah  Company  rati- 
fied the  articles ;  and  that  in  1867  the  Legis- 
lature of  Illinois  changed  the  name  of  that 
company  to  the  Racine  &  Mississippi  Rail- 
road Company  Thus  the  names  of  three 
railroad  companies,  created  by  three  different 
States,  were  changed  to  the  same  name,  and 
were  allowed  to  M  consolidated  together  and 
act  as  one  company.  The  Supreme  Court  of 
Illinois  held  that  this  consolidation  did  not 
convert  them  into  one  company  in  fact. 
Said  the  court:  ''Our  view  of  the  effect  of 
l^e  consolidation  between  the  Rockton  Com- 
pany (of  Illinois)  and  the  Wisconsin  Com- 
pany, which  we  hold  to  have  been  legally 
made,  is  briefly  this:  While  it  created  a 
community  of  stock  and  of  interest  between 
the  two  companies,  it  did  not  convert  them 
into  one  company,  in  the  same  way  and  to 
the  same  degree  that  might  follow  a  consol- 
idation of  two  companies  within  the  same 
State.  Neither  Illinois  nor  Wisconsin,  in 
authorizing  the  consolidation,  can  have  in- 
tended to  abandon  all  Jurisdiction  over  its 
own  corporation  created  by  itself.  Indeed, 
neither  State  could  take  jurisdiction  over 
the  property  or  proceedings  of  the  corporation 
beyond  its  own  limits,  and  as  is  said  by 
the  court  in  Ohio  d  M.  B,  Co,  v.  Wheeler,  66 
U.  S.  1  Black,  297  [17:  IBS],  a  corporation 
'can  have  no  existence  beyond  the  limits  of 
the  State  or  sovereignty  which  brings  it  into 
life  and  endows  it  with  Its  faculties  and 


»i» 


powers. 

In  Quineif  B,  Bridge  Co,  y.  Adame  County, 
88  m.  619,  the  plaintiff  was  a  consolidated 
corporation,  so  called,  created  by  the  laws 
of  Illinois  and  Missouri  for  bridging  the 
3Iississippi  River  between  those  States.  The 
plaintiff  ,a  bridge  company,  to  avoid  taxa- 
tion in  Illinois,  claimed  to  be  a  corporation 
of  both  States,  and  not  of  cither  alone.  The 
court  in  its  opinion  said :  **  It  is  said  by  ap- 
pellants, this  corporation,  although  it  derived 
some  of  its  powers,  and  in  part  Its  corporate 
existence,  from  this  State  (Illinois),  derived 
an  equal  part  from  the  sovereign  State  of 
Missouri,  and  therefore  they  are  not  a  cor- 
poration created  imder  the  laws  of  either 
State.  To  this  it  is  answered,  and  we  think 
satisfactorily,  that  the  Legislatures  of  this 
State  and  of  Missouri  cannot  act  jointly,  nor 
can  any  legislation  of  the  last-named  State 
have  the  least  effect  in  creating  a  cor- 
poration in  this  State.  Hence  the  corporate 
existence  of  appellaots,  considered  as  a  cor- 
poration of  this  State,  must  spring  from  the 
legislation  of  the  State  whidi  by  its  own 
vigor  performs  the  act  The  States  of  Illinois 
and  Missouri  have  no  power  to  unite  in  pass- 
ing any  legislative  Act.  It  is  impossible, 
in  the  very  nature  of  their  organizations,  tliat 
they  can  do  so.  They  cannot  so  fuse  them- 
selyei  iolo  a  single  sovereignty,  and  as  such 
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create  a  body  politic  which  shall  be  a  cor- 
poration of  the  two  States  without  being  a 
corporation  of  each  State  or  of  either 
State."  ^ 

In  Ohieayo  db  N.  W.  B,  Ob.  y.  AudiUn'- 
General,  68  Mich.  91,  it  appeared  that  the 
GJeneral  Railroad  Law  of  Michigan  made 
roads  that  lie  partly  within  and  partl^r  with- 
out the  State  taxable  on  so  much  of  their  gross 
receipts  as  corresponded  to  the  ratio  of  their 
local  to  their  entire  length.  A  local  company 
was  consolidated  with  a  foreign  one  that  con- 
trolled a  number  of  other  consolidated  roads 
and  several  leased  lines  besides,  and  in  con- 
sidering the  effect  of  the  consolidation  the 
court  said,  speaking  by  Chi^  Juetiee  Cooley : 
''It  is  familiar  law  that  each  corporation  mis 
its  existence  and  domicil,  so  far  as  the  term 
can  be  applicable  to  the  artificial  person, 
within  the  territorjfr  of  the  sovereign  creating 
it ;  it  comes  into  existence  there  by  an  exercise 
of  sovereign  will,  and  though  it  may  be  al- 
lowed to  exercise  corporate  Functions  within 
another  sovereignty,  it  is  impossible  to  con- 
ceive of  one  joint  act,  performed  simul- 
taneously by  two  sovereign  States,  which 
shall  bring  a  single  corporation  into  being, 
except  it  be  by  compact  or  treaty.  There  may 
be  separate  consent  given  for  uie  consolida- 
tion of  corporations  separately  created ;  but 
when  the  two  unite  they  severally  bring  to 
the  new  entity  the  powers  and  privileges  al- 
ready possessed,  and  the  consolidated  com- 
pany simply  exercises  in  each  jurisdiction 
the  powers  the  corporation  there  charteied 
had  possessed,  and  succeeds  there  to  its  piivi- 
leges." 

It  would  seem  clear,  from  the  decisions 
we  have  cited,  as  well  as  on  general  prin- 
ciples, that  the  plaintiff  in  this  case  must  be 
considered  simply  in  its  character  as  a  cor- 
poration created  by  the  laws  of  New  Hamp-  13321 
&ire,  and  as  such  a  citizen  of  that  State,  and  ^  ^ 
so  entitled  to  go  into  the  circuit  court  of  the 
United  States  and  bring  its  bill  against  a 
citizen  of  any  other  State;  and  that  its 
union  or  consolidation  with  another  corpora- 
tion of  the  same  name,  organized  under  the 
laws  of  Massachusetts,  did  not  extinguish 
or  modify  its  character  as  a  citizen  of  New 
Hampshire,  or  five  it  any  such  additional 
citizen^ip  In  Massachusetts  as  to  defeat  its 
right  to  go  into  the  Circuit  Court  of  the 
United  States  in  that  District. 

If  the  position  taken  by  the  defendants 
could  be  maintained,  then  they  could  sue  in 
the  federal  court  in  New  Hampshire  the 
New  Hampshire  Corporation,  wnilst  that 
corporation  could  not  enforce  its  claims  in  the 
federal  court  in  Massachusetts  against  the 
Massachusetts  Corporation.  From  the  cases  we 
have  cited,  it  is  evident  that  by  the  general 
law  railroad  corporations  created  b^  two  or 
more  States,  though  joined  in  their  interests, 
in  the  operation  of  their  roads,  in  the  issue 
of  their  stock  and  in  the  division  of  their 
profits,  so  as  practically  to  be  a  single  cor- 
poration, do  not  lose  thei^  identity ;  and  that 
each  one  has  its  existence  and  its  standing  in 
the  courts  of  the  country  only  by  virtue  of 
the  legislation  of  the  State  by  which  it  is 
created.  The  union  of  name,  of  officers,  of 
business  and  of  property  does  not  change 
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,  property  was  seized  by  the  sheriff  of  the  par- 

Tdi,  and  reffularly  sold  by  him  on  the  2d 
«f  May,  IfiSi,  to  the  Misses  Quitman  for 
$10, 900,  which  sum,  after  paying  costs  and 
•expenses,   was  reduced    to  |10,447.05,   the 

flSS]  ^hole  of  which  portion  of  the  price  of  said 
property  was  retained  by  the  said  LouisaJ9. 
and  Eliza  A.  Quitman. 

The  bill  further  alleged  that  uy  the  sale  to 
the  complainant  of  the  two  before-mentioned 
not^  with  subrogation  as  i^oresaid,  he  ac- 
-quired  a  right  of  priority  of  payment  out  of 
tiie  proceeds  of  the  sale  of  tiie  property  mort- 
gage to  secure  the  same ;  that  by  such  sale 
and  transfer  to  him  they  made  the  remaining 
notes  held  by  them  subordinate  in  rank  to 
those  so  sold  u>  him ;  that  at  the  time  of  the 
sale  the  Quitmans  were  the  holders  and  own- 
ers of  all  of  the  other  notes ;  and  that  they, 
having  retained  the  proceeds  of  the  sale  of  the 
propertnr,  became  and  were  liable  to  him  for 
the  full  amount  due  upon  his  two  notes, 
including  interest,  costs  and  aXtOTnejs*  fees, 
which  amount  was  unpaid  and  remained  se- 
cured by  lien  upon  the  property. 

It  was  then  averred  that  Louisa  8.  Quitman 
^terwards  died,  leaving  her  sister,  liliza  A. 
<2uitman,  as  sole  heir  and  legatee,  who  en- 
tered into  the  propertjr  and^took  possession 
of  it ;  that  Eliza  A.  (Quitman  died  soon  after- 
wards, having  appointed  the  defendant.  Lev- 
el 1,  sole  executor  of  her  estate,  which  was 
still  in  the  course  of  administration ;  and  that 
before  the  filing  of  the  bill,  complainant  no- 
tified Lovell,  as  executor,  that  he  was  the 
holder  and  owner  of  the  two  notes  purchased 
by  him,  and  demanded  payment  of  the 
amount  due  thereon,  including  interest  and 
<;o8ts,  which  was  refused. 

It  was  then  averred  that  the  defendant  Lov- 
ell is  in  possession  of  the  property,  under  a 
claim  of  ownership  by  title  derived  from  the 
Ouitmans,  or  the  last  survivor  of  them,  which 
claim  is  subject  to  the  demand  of  complain- 
ant; and  that,  after  the  aforesaid  demand  and 
refusal  of  payment  of  his  two  notes,  com- 

Elainant  demanded  payment  thereof  from 
ovell,  as  possessor  of  the  mortgaged  property, 
at  least  ten  days  before  the  filing  of  the 
bill,  which  was  also  refused,  and  the  defend- 
ant Lovell  still  refused  payment  of  the 
notes,  and  also  refused  to  surrender  the  lands 
or  to  permit  them  to  be  sold  to  satisfy  com- 
plainant's demand. 

By  reason  of  the  aforesaid  premises,  com- 
plainant averred  that  he  had  a  first  lien  and 
£\Z4i  privilege  on  the  mortgaged  property  in  the 
possession  of  Lovell,  for  the  amount  due  on 
his  notes,  and  had  the  right  to  have  it  seized 
and  sold   to  pay  the  same. 

The  bill  prayed  that  an  account  be  taken 
of  the  amount  due  complainant  on  his  notes ; 
that  he  be  decreed  to  have  a  first  lien  and 
privilege  upon  the  mortgaged  property  for 
the  amount  found  due  him,  which  the  defend- 
ants should  be  decreed  to  pay,  together  with 
costs,  attorneys'  fees,  etc.  ;  that  in  default 
thereof  the  property  be  seized  and  sold  to  pay 
his  demand;  that,  if  the  amount  realized 
from  such  sale  be  insufficient  to  pay  his  de- 
mand, he  might  have  execution  lor  the  de- 
ficiency against  the  estate  of  Eliza  A.  Quit- 
cnan :  and  for  other  and  further  relief. 
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April  2,  1888,  the  defendant  Lovell  filed  a 
general  demurrer,  which  was  overruled  De- 
cember 10,  1888,  reinstated  December  14, 
1888,  and  withdrawn  January  9,  1884, 
with  leave  to  file  his  plea,  which  he  did  on 
the  same  day.  This  plea  set  up  (1)  that  the 
notes  sued  on  by  the  complainant,  having  been 
executed  by  Fisk  January  81,  1870,  and  made 
payable  in  two  and  three  yean  from  date, 
respectively,  were  barred  by  prescription  of 
five  years.  (2)  That  the  act  of  mortgage  by 
whicn  payment  of  those  notes  was  seoiredC 
having  been  executed  January  21,  1870,  and 
recorded  February  12,  1870,  lapsed  and  ex- 
pired and  became  extinguished  January  21, 
1880,  it  having  never  b^  reinscribed.  (8) 
That  the  foreclosure  of  the  mortgage  by  the 
Quitmans  on  one  of  the  notes  secured  con- 
currently with  those  of  the  complainant,  and 
the  sale  of  the  mortntged  property,  had  the 
effect  to  extinguish  the  mortgage.  (4)  That 
the  defendant  was  not  in  any  manner  inter- 
ested in  the  notes  sued  on  or  in  any  of  tiie 
others  of  the  series,  nor  in  the  mortgaee  by 
which  they  were  secured,  but  acquir^  the 
property  by  purchase,  for  a  valuable  consid- 
eration, long  after  the  seizure  and  sale  of  it 
to  satisfy  the  mortgage,  and  therefore  subse- 
quently to  the  extinction  of  the   mortgage. 

This  plea  was  overruled  June  9,  1884,  and 
March  6, 1885,  the  complainant  amended  his 
bill.  In  this  amendment  complainant  al- 
leged that,  in  a  suit  brought  by  him  in  the 
court  below  against  Fisk,  a  decree  was  en- 
tered on  the  6th  of  June,  1878,  that  he  recover 
from  Fisk  the  sum  of  $96,526.71,  and  that, 
as  Fisk  had  used  $4,918  of  complainant's 
money  in  examining  titles,  payine  taxes  and 
purchase  money  of  the  property  In  dispute, 
the  latter  sum  was  decreed  to  be  an  equitable 
lien  upon  the  plantation,  to  take  effect  from 
February  18,  1872,  the  date  when  the  bill  in 
that  suit  was  filed,  imtil  discharged  by  the 
payment  of  the  whole  debt  of  Fisk,  as  es- 
tablished by  the  decree.  By  reason  of  that 
iien  complainant  alleged  that  he  had  an  in- 
terest in  paying  the  amount  due  upon  his  two 
notai,  and  tmit,  by  the  payment  of  the 
amount  due  upon  them  to  the  Quitmans,  he 
was  subrogated  of  right,  by  operation  of  law, 
to  all  the  rights  of  t£e  Quitmans  to  those  two 
notes  and  the  mortgage  securing  them,  as 
well  as  by  the  express  subrogation  alleged 
in  the  original  bill. 

March  7,  1885,  Lovell  answered,  averring 
as  follows :  When  Fisk  purchased  the  plan- 
tation, as  aforesaid,  he  was  not  acting  for 
himself,  but  for  complainant,  who  was  the 
real  purchaser  and  lumished  the  funds  to 
make  the  cash  payment  at  that  time ;  that 
shortly  after  that  purchnse  complainant  called 
upon  the  attorneys  for  the  Quitmans  several 
times,  and  acknowledged  and  claimed  that 
he  was  the  real  purchauser  of  the  plantation, 
and,  as  such,  promised  and  bound  himself  to 
take  up  and  pay  the  notes  given  in  part  pay- 
ment therefor,  and  did  pay  at  maturity  the 
first  of  those  notes  with  his  own  funds.  About 
the  time  of  the  maturity  of  the  second  note, 
the  complainant  instituted  a  suit  against  Fisk 
on  the  equity  side  of  the  court  below,  in 
which  he  claimed  to  be  the  real  owner  of  the 
plantation,  and  to  have  been  the  purchaser 
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monthly  eatixnates,  and  final  settlement  and 
adjustment  to  be  had  semi-annually.  The 
contract  did  not  proyide  that  the  property 
of  either  Corporation  should  be  improyed, 
or  other  property  be  acquired  by  either,  at  the 
joint  expense  of  both. 

Under  this  contiHCt,  and  during  its  contin- 
uance, the  two  Corporations  united  their 
business  and  conducted  it  with  marked  success. 
By  leases  from  other  companies  and  the  ac- 
quisition of  branch  roads,  a  large  milage 
was  added  to  their  lines  and  a  correspondingly 
incr^Gised  business  was  transacted  by  them. 
In  1874,  the  Nashua  Corporation  reported  to 
its  stockholders  that  the  two  corporations  then 
operated  under  their  loint  management  one 
hundred  and  thirty-nye  miles,  more  than 
double  the  milage  at  the  time  the  contract 
was  entered  into.  It  is  stated  that  thirty- 
three  miles  of  this  distance  were  added  by 
the  acquisition  of  the  Salem  and  Lowell  and 
the  Lowell  and  Lawrence  Roads  in  1858,  and 
sixteen  miles  of  it  by  the  purchase  of  the 
Lexington  and  Arlington  Road  in  1860. 
Contracts  were  made  for  business  with  con- 
necting lines  to  such  an  extent  that  the  two 
roods,  during  the  late  years  of  their  Joint 
operation,  transported  annually  in  the  neigh- 
borhood of  three  hundred  thousand  tons  of 
freight  and  two  hundred  thousand  passengers. ' 
The  net  income  resulting  from  this  extended 
business  was  satisfactorily  apportioned  pur- 
suant to  the  contract,  thirty-one  per  cent  go- 
ing to  the  Nashua  Corporation  and  sixty- 
nine  per  cent  going  to  the  Lowell  Corpo- 
ration, except  as  they  were  affected  by  two 
transactions  of  whidi  the  Nashua  Corpo- 
ration complains.  One  of  these  transactions 
was  the  alleged  illegal  appropriation  by  the 
Lowell  Corporation  of  $181,962,  for  a  pas- 
senger depot  at  Boston,  erected  by  that  Cor- 
poration for  its  own  benefit,  and  which  com- 
plainant contends  it  was  entitled  to  receiye 
as  its  share  of  the  net  earnings  of  the  Joint 
management  The  other  transaction  was  the 
alleged  illegal  appropriation  of  $26,124  for 
interest  on  the  amount  expended  by  tlie  Low- 
ell Corporation  in  baying  a  controlling  in- 
terest in  the  stock  of  two  other  railroad  com- 
panies, the  Lowell  and  Lawrence  Company 
and  the  Salem  and  Lowell  Company,  wnich 
the  complainant  contends  it  was  also  entitled 
to  receiye  as  its  share  of  the  net  earnings  of 
the  Joint  management  It  is  to  compel  an 
accounting  for  tnese  sums  and  their  payment 
to  the  complainant  that  the  present  suit  is 
brought 

Before  passing,  howeyer,  upon  the  yalidity 
of  these  claims  a  question  raised  as  to  the 
Jurisdiction  of  the  circuit  court  must  be  con- 
sidered. Its  lurisdiction  was  assumed  upon 
the  diyerse  citizenship  of  the  parties,  and, 
upon  the  allegations  of  the  bill,  rightfully 
assumed.  Although  a  corporation  is  not  a 
citizen  of  a  State  within  the  meaning  of 
many  proyisions  of  the  National  Constitution, 
it  is  settled  that  where  rights  of  property  or 
of  action  are  sought  to  be  enforc^,  it  will 
be  treated  as  a  citizen  of  the  State  where 
created  within  the  clause  extending  the  Judi- 
cial power  of  the  United  States  to  contro- 
yersies  between  citizens  of  different  States. 
Tlie  plaintiff  was  created  a  corporation  by 
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the  Le^dslature  of  New  Hampshire  in  June, 
1886.  It  is  therefore  to  be  treated  as  a  citizen 
of  that  State.  Chicago  dt  N,  W,  R,  Co.  y. 
Whitton,  80  U.  S.  18  Wall.  270,  283  [20 : 
671,  575]. 

But  it  also  appears  that  in  April,  1836,  the 
Legislature  of  Massachusetts  constituted  the 
same  persons  a  corporation  of  that  State,  who 
had  been  thus  incorporated  in  New  Hampshire, 
ffiying  to  them  the  same  name  and  authoriz- 
ing the  new  corporation  to  build  that  portion 
of  the  railroad  between  Nashua  in  New 
Hampshire  and  Lowell  in  Massachusetts 
lying  within  the  latter  State. 

It  also  appears  that  in  April,  1838,  the  I>eg- 
islature  of  Massachusetts  passed  an  Act  to 
unite  the  two  Corporations — the  one  created 
by  New  Hampshire  and  the  one  created  by 
Massachusetts— the  first  section  of  which  was 
as  follows : 

''The  stockholders  of  the  Nashua  and  Low- 
ell  Railroad  Corporation,  incorporated  by 
the  Legislature  of  the  State  of  New  Hamp- 
shire in  the  year  one  thousand  eight  hundred 
and  thirty-fiye,  are  hereby  constituted  stock- 
holders of  the  Nashua  and  Lowell  Railroad 
Corporation,  incorporated  by  the  Legislature 
of  this  Commonwealth  in  the  year  one  thou- 
sand eight  hundred  and  thirty -six ;  and  the 
said  two  Corporations  are  hereby  united  into 
one  corporation  by  the  name  of  the  Nashua 
and  Lowell  Railroad  Corporation;  and  all 
the  tolls,  franchises,  rights,  powers,  privi- 
leges and  property  granted,  or  to  be  granted, 
acquired  or  to  be  acquired^  under  the  au- 
thority of  the  said  States,  shall  be  held  and 
enjoyed  by  all  the  said  stockholders  in  pro- 
portion to  their  number  of  shares  in  either 
or  both  of  said  Corporations." 

There  were  other  proyisions  designed  to 
enable  the  two  Corporations  to  conduct  their 
business  as  one  corporation.  The  Act,  how- 
eyer,  declared  that  it  should  not  take  effect 
until  the  Legislature  of  New  Hampshire  hod 
passed  a  sixnilar  Act  uniting  the  said  stock- 
holders into  one  corporation,  nor  until  the 
Acts  had  been  accepted  by  the  stockholders 
at  a  meeting  called  for  that  purpose. 

In  June  A  the  same  year,  1888.  the  Legis- 
lature of  New  Hampshire  passed  an  Act  au- 
thorizing the  two  Corporations  to  unite,  and 
providing  in  such  case  that  **all  the  tolls, 
franchises,  rights,  powers,  privileges  and 
property"  of  the  two  Corporations  should 
be  held  and  enjoyed  by  the  stockholders  in 
each  and  both  in  proportion  to  their  number 
of  shares  therein,  and  that  all  property 
owned,  acquired  or  enjoyed  by  either  of  the 
Corporations  should  be  taken  and  accounted 
to  be  the  joint  property  of  the  stockholders 
of  the  two  Corporations,  and  that  the  two 
Corporations  should  be  one — the  Act  to  be  in 
force  when  accepted  by  the  stockholders  of 
the  Corporations  at  a  meeting  called  for  that 
purpose. 

It  does  not  appear,  so  far  as  disclosed  by 
the  record,  except  in  the  allegations  of  the 
defendant,  that  there  was  any  formal  accept- 
ance of  this  Act  by  the  stockholders  of  the 
two  Corporations;  but  it  would  seem  that 
the  Corporations  acted  upon  its  supposed 
acceptance,  for  the  defendimts  pleadea  to  the 
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account,  a  judgment  according  to  the  allega- 
tions therein  contained,  and  for  other  and 
further  relief.       • 

On  the  4th  of  April,  1885,  the  complainant 
filed  a  demurrer,  plea  and  answer  to  the  cross- 
bill, specifically  denying  all  the  material  al* 
legations  of  it  and  pleading  the  prescription 
of  one,  five  and  ten  years.  He  pleaded  the 
decision  of  this  court  in  the  suit  brought  by 
Eliza  A.  Quitman  against  him  as  an  estoppel 
against  her  and  all  those  claiming  under  ner 
in  this  proceeding,  and  averred  that,  having  a 
lien  upon  the  plantation,  he  had  an  interest  to 
pay  the  notes  of  Fisk  if  he  chose,  though  he 
was  not  at  any  time  personally  liable  to  the 
Quitmans,  and,  having  paid  the  two  notes  set 
forth  in  his  bill,  he  was  entitled  to  them,  as 
owner,  and  was  subrogated  to  the  mortgage 
securing  them.  .  He  further  denied  that  he 
took  the  subrogation  made  by  the  Quitmans 
under  an  agreement  or  understanding  that  it 
should  take  effect  only  against  Fisk,  and  not 
against  the  Quitmans  ana  the  plantation,  but 
averred  thai  he  took  it  without  any  restric- 
tions or  limitations,  for  all  it  was  worth 
under  the  law.  He  averred  further  that  the 
complainant  in  the  cross-bill  had  been  sued 
individually,  as  third  possessor  of  the  prem- 
ises in  dispute,  and  not  as  executor  of  the 
[1391  Quitmans  or  of  either  of  them,  and  that  he 
owned  the  property  personally,  'and  not  as 
executor,  and  therefore  could  not  maintain 
his  cross-bill,   in  his  capacity  as  executor. 

Fisk  was  never  found  and  never  appeared. 
On  the  28th  of  May,  1886,  upon  motion  of 
the  attorneys  for  complainant,  suggesting 
that  he  had  for  a  valuable  consideration 
transferred  to  G^rge  D.  Cragin,  Jr.,  all  his 
interest  in  this  suit,  and  to  the  subject  matter 
thereof,  with  full  subrogation  to  his  rights 
in  the  premises,  it  was  ordered  that  the  latter 
be  subrogated  as  complainant,  with  authority 
to  prosecute  and  carry  on  the  suit  in  his  own 
name.  A  great  deal  of  testimony  was  ad- 
duced on  both  sides,  and  on  the  12Ui  of  June, 
1886,  the  following  decree  was  entered : 

"This  cause  came  on  to  be  further  heard 
at  this  term  upon  the  complainant's  bill  and 
the  cross-bill  of  W.  S.  Lovell,  executor  of 
the  last  will  and  testament  of  Eliza  A. 
Quitman,  deceased,  and  the  evidence  adduced 
by  the  parties,  and  was  argued  by  counsel ; 
whereupon,  and  in  consideration  thereof,  it 
was  ordered,  adjudged  and  decreed  as  fol- 
lows: 

**  1st.  That  the  complainant  purchased  the 
two  notes  sued  upon,  and  was  subrogated 
expressly  as  to  one,  and  by  operation  of  law 
as  to  the  other,  to  all  the  rights  of  action  there- 
on. Including  the  mortgage  executed  by 
Orlando  P.  Fisk  to  secure  the  same,  as  al- 
leged in  the  complainant's  bill,  and  is  en- 
titled to  the  reliei  prayed. 

*'2d.  That  this  cause  be  referred  to  J.  W. 
Qorley,  master,  to  take  an  account  of  the 
amount  due  the  complainant  on  said  notes 
and  mortgage,  and  report  the  same  to  this 
court  as  soon  as  practicable. 

**8d.  It  is  further  ordered  and  decreed  that 
said  cross-bill  be  dismissed.  And  farther 
proceedings  are  suspended  until  the  coming 
in  of  the  master's  report* 
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On  the  14th  of  June,  1886,  the  master  filed 
his  report,  in  which  he  found  that,  as  the 
sum  realized  by  the  Quitmans  from  the 
mortgage  sale  was  retained  by  them,  and  as 
they  were  the  holders  of  six  of  the  unpaid 
notes  and  complainant  of  two,  therefore  com- 
plainant was  entitled  to  one  fourth  of  the 
net  proceeds  of  the  sale,  with  interest  to  June 
10,  1886,  at  seven  per  cent,  and  also  one  fourth  [  140) 
of  the  attorneys'  fees,— in  all,  $4,830.64. 

June  15,  1889,  a  final  decree  was  rendered 
in  accordance  with  the  report  of  the  master ; 
and  it  was  further  decreed  that,  in  case  the 
amount  thus  found  due  should  not  be  paid 
within  sixty  days,  the  property  should  be 
sold  to  pay  that  sum ;  and  a  personal  judg- 
ment was  also  entered  against  Xiovell  for  any 
amount  left  over,  in  case  the  property  riiould 
not  sell  for  the  amount  found  due  and  the 
costs. 

An  application  for  a  rehearing  having  been 
denied,  Lovell  brought  this  appeal. 

The  assignments  of  error  are  that  the  court 
erred — (1)  In  refusing  to  maintain  the  de- 
fendant's plea  of  prescription  of  five  years  to 
the  notes  sued  on.  (2)  In  refusing  to  main- 
tain his  plea  of  prescription  of  ten  years  to 
the  mortgage  sued  on.  (8)  In  refusing  to 
maintain  his  plea  that  the  mortgage  was 
extinguished  by  the  sale  of  the  plantation 
under  the  foreclosure  proceedings  taken  by 
the  Quitmans.  (4)  In  refusing  to  maintain 
his  plea  on  the  ground  that  he  was  a  third 
person  purchasing  without  notice.  (5)  In 
decreeing  that  the  complainant  purchased 
the  two  notes  sued  upon,  and  was  subrogated 
expressly  as  to  one,  and  by  operation  of  law 
as  to  the  other,  to  all  the  rights  of  action 
thereof,  including  the  mortgage  executed  by 
Fisk  to  secure  them,  as  alleg^  in  his  bill, 
and  is  entitled  to  the  relief  prayed.  (6)  la 
dismissing  the  defendant's  cross-bill. 

A  motion  to  dismiss  the  appeal  has  been 
filed,  and  associated  with  it  is  a  motion  to- 
afflrm.  The  first  of  these  motions  is  based 
upon  the  ground  that  the  amount  in  dispute, 
as  determined  by  the  ludgment  render^  ia 
but  ft4,8d0.64,  which  is  less  than  the  amount 
required  to  give  us  jurisdiction.  It  is  then 
arffued  that  the  amount  claimed  in  the  cross- 
bill cannot  be  added  to  tiiis  amount  so  as  to 
give  jurisdiction,  nor  can  that  amount  be 
considered  by  itself  for  that  purpose,  first, 
because  the  cross-bill  asserts  no  claim  on 
the  part  of  Lovell  in  his  own  behalf,  but 
only  as  executor  of  Eliza  A.  Quitman,  de- 
ceased, while  the  original  bill  was  brought 
against  him  personally,  as  third  possessor  of 
the  property ;  and,  second,  because  the  sub- 
ject matter  of  the  cross-bill,  to  wit,  the 
equitable  claims  of  the  Quitman  estate,  of  [141 1 
wnich  Lovell  was  executor,  against  the  com« 
plainant,  are  distinct  and  separate  from  the 
subject  matters  in  the  original  bill.  These 
two  grounds  upon  which  Uie  motion  rests  are 
negatived  by  the  express  averments  of  the 
bin  itself,  which  are  that  the  Misses  Quit- 
man, **  having  retained  the  price  of  said  sale 
under  said  foreclosure,  became  and  were 
liable  to  your  orator  for  the  full  amount 
then  due  upon  the  notes  held  by  him,  and 
all  interest,  costs  and  attorneys'  fees  accrued 
thereon,  which  amount  remained  secured  by 

S76 


< 


t6e-889 


SUPRBMX  COUBT  OF  THB   UkITED  StATBB. 


Oct.  Tmbm, 


I 


L 


Into  thoae  ocmrti,  the  original  owner  still  re- 
taining an  interest  In  the  property  or  choses 
in  action  transferred,  or  taking  a  contract  for 
a  retransfer  of  the  same  to  himself  after  the 
termination  of  the  litigation.  In  such  cases 
it  is  undoubtedly  the  duty  of  the  court  be- 
low, of  its  own  motion,  to  deny  its  Jurisdic- 
tion, and  of  this  court,  on  appeal  or  writ  of 
error,  to  see  that  that  Jurisdiction  has  in  no 
respect  been  thus  imposed  upon.  Morris  ▼. 
Qilmer,  129  U.  S.  816,  826  [9Si:  690,  6941 ; 
IfbrmingUm  ▼.  POUbwy,  114  U.  8.  188,  1^, 
[29:  114,  116]. 

If  the  question  of  Jurisdiction  could  be 
raised  in  tne  answers  of  the  defendants  after 
the  decision  upon  the  issue  on  the  plea  in 
abatement,  notwithstanding  the  decisions 
cited  and  the  89th  Equity  Rule  of  this  court, 
the  result  in  this  case,  though  not  perhaps 
in  all  cases,  would  be  the  same.  Repli- 
cations were  duly  filed  to  the  answers,  the 
effect  of  which  was  to  denj  the  al  legations 
respecting  the  acceptance  of  the  Acts  having 
for  their  obiect  the  union  of  the  two  Corpo- 
rations, and  Uioee  allegations  were  entirely 
unsupported  by  the  eyidence  or  by  anything 
in  the  record ;  and  neither  in  the  nnal  decree 
of  the  court,  nor  in  its  opinion,  was  any  al- 
lusion made  to  the  subject.  The  only  eyi- 
dence bearing  upon  the  question  is  found  Jn 
the  legislation  of  the  two  States.  New 
Hamp^ire  and  Massachusetts,  and  it  is 
plain,  as  already  stated,  that  no  legislation 
of  Massachusetts  could  possibly  alTect  the 
existence  of  the  complainant  as  a  corporation 
of  New  Hampshire,  or  its  character  as  a 
rSTSl  citizen  of  that  State.  The  Act  of  New 
Himipshire  of  1888,  whilst  in  terms  author- 
ising the  two  corporations  to  unite,  did  not 
confir  any  new  franchise  or  right  upon  either 
of  them.  All  that  it  did  was  to  permit  the 
funding  or  conyersion  of  the  separate  interest 
of  each  stockholder  in  each  Corporation,  into 
a  common  or  loint  or  undiyided  interest  in 
both ;'  and  to  declare  that  after  the  two  Cor- 
porations were  united  all  property  owned  by 
either  should  be  considerea  the  joint  property 
of  the  stockholders  of  both.  There  is  noth- 
ing in  these  proyisions  looking  to  any  aban- 
donment of  its  corporate  character  as  a  crea- 
tion of  New  Hampahiiw  or  its  citizenship  of 
that  State. 

There  are  many  decisions  both  of  the  federal 
and  state  courts  which  establish  the  rule  that 
howeyer  closely  two  corporations  of  different 
States  may  unite  their  Interests,  and  though 
eyen  the  stockholders  of  the  one  may  become 
the  stockholders  of  the  other  and  their  busi- 
ness be  conducted  by  the  same  directors,  the 
separate  identity  of  each  as  a  corporation  of 
the  State  by  which  It  was  created,  and  as  a 
citizen  of  that  State,  is  not  thereby  lost 

In  Famam  y.  ^aekttans  Oanal  Ourp,,  1 
Sumn.  46,  we  haye  an  instance  of  this  kind. 
It  there  appeared  that  in  January,  1828,  the 
Legislature  of  Massachusetts  created  a  corpo- 
ration by  the  name  of  the  filackstone  C^al 
Company,  for  the  pivpose  of  constructing  a 
certain  canal  in  that  State.  It  also  appesml 
that  in  June  of  that  year  the  Legislature  of 
Rhode  Island  incorporated  a  company  by  the 
same  name,  the  Blackstone  Canal  Company, 
and  aothorized  it  to  construct  a  certain  canal 


within  the  limits  of  that  State.  In  May, 
1827,  the  Legislature  of  Rhode  Island  <le- 
clared  that  the  stockholders  of  the  Massachu- 
setts company  should  be  stockholders  in  the 
Rhode  Island  company  as  if  they  had  orig- 
inally subscribed  thereto,  if  both  corporations 
should  agree  thereto,  and  that  the  books  and 
proceedings  of  the  original  and  associated 
stockholders  should  be  deemed  the  books  of 
both.  And  the  court  held  that  though  the 
two  corporations  were  created  in  adjacent 
States  by  the  same  name,  to  construct  a  canal 
in  each  of  the  States,  respectiyely,  and  after- 
wards by  subsequent  Acts  were  permitted  to 
unite  their  interests,  their  separate  corporate 
existence  was  not  mer8;ed,  and  that  the  Leg- 
islating only  created  a  unity  of  stock 
and  interest.  In  giying  its  decision  the 
court,  by  Mr,  Justice  Story,  said :  **  Al- 
though, in  yirtue  of  these  several  Acts,  the 
corporations"  (one  of  Rhode  Island  and  one 
of  Massachusetts)  **  acquired  a  unity  of  in- 
terests, it  hj  no  means  follows  that  they 
ceased  to  exist  as  distinct  and  different  cor- 
porations. Their  powers,  their  rights,  their 
priyileges,  their  duties,  remained  distinct 
and  seyeral,  as  before,  according  to  their  re- 
spect! ye  Acts  of  incorporation.  Neither 
could  exercise  the  righto,  powers  or  priyi- 
leges conferred  on  the  other.  There  was  no 
corporate  identity.  Neither  was  merged  in 
the  other.  If  it  were  otherwise,  which  be- 
came merged?  The  Acto  of  incorporation 
create  no  merger,  and  neither  is  pointed  out 
as  suryiyor  or  successor.  We  must  treat  the 
case,  then,  as  one  of  distinct  corporations, 
acting  within  the  sphere  of  their  respective 
charters  for  purposes  of  common  interest, 
and  not  as  a  case  where  all  the  powers  of 
both  were  concentrated  in  one.  The  union 
was  of  interesto  and  stocks,  and  not  a  sur- 
render of  personal  identity  or  corporate  ex- 
istence by  either  corporation. " 

In  MuUer  y.  Daws,  94 U.  S.  444  [24:  207], 
the  bill  ayerred  that  of  the  three  complain- 
anto  two  were  citizens  and  residento  of  the 
State  of  New  York  and  one  &  citizen  and  resi- 
dent of  the  State  of  Missouri.  The  two  orig- 
inal defendanto  were  corporations,  namely, 
the  Chicago  &  Southwestern  Railway  Com- 
pany and  the  Chicago,  Rock  Island  &  Pacific 
Railroad  Company,  and  they  were  alleged 
to  be  citizens  of  tne  State  of  Iowa.  It  wus 
contended  that  the  Chicago  A  Southwestern 
Railway  Company  could  not  claim  to  be  a 
corporation  created  by  the  laws  of  Iowa, 
because  it  was  formed  by  a  consolidation  of 
the  Iowa  company  with  another  of  the  same 
name  chartered  by  the  laws  of  Missouri,  the 
consolidation  haying  been  allowed  by  the 
statutes  of  each  State.  Hence  it  was  areued 
that  the  cofporation  was  created  by  the  laws 
of  Iowa  ana  of  Missouri,  and,  as  one  of  the 
plaintiffs  was  a  citizen  of  Missouri,  It  was 
urged  that  the  circuit  court  had  no  Juris- 
diction. But  the  court  replied,  speaking  by 
Mr,  JtuHee  Strong:  ''We  cannot  assent  to 
this  inference.  It  Is  true  the  proyisions  of 
the  statutes  of  Iowa,  respecting  railroad 
consolidation  of  roads  within  the  State  with 
others  outoide  of  the  State,  were  that  any 
railroad  company  organized  undor  the  laws 
of  the  State,  or  uiat  might  thus  be  organized, 
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been  dlylded  ratably  among  the  holders  of 
all  the  unpaid  notes  secured  By  the  mortgage ; 
and  that  as  that  was  not  done  by  the  Quit- 
mans,  who  purchased  the  property,  an  obli- 
iration  arose  on  their  part  to  pay  the  different 
installments  of  the  debt,  which  obli^tion 
followed  the  land,  and  was  not  prescribable 
until  at  least  ten  years  from  the  date  of  the 
aale.  Certain  proyisions  of  the  Civil  Code 
and  the  Code  of  Practice,  as  well  as  a  number 
of  decisions  of  the  Supreme  Court  of  the 
State,  are  relied  upon  to  support  this  yiew, 
all  which  we  shall  now  consider. 

The  followine  articles  of  the  Code  of 
Practice  relate  to  the  general  question  In- 
yolyed : 

"Art.  679.  When  there  exists  a  mortgage 
or  priyilege  on  the  property  put  up  for  sale, 
the  sheriff  shall  give  notice,  before  he  com- 
mences the  crying,  that  the  property  is  sold 
subject  to  all  privileges  and  hypothecations, 
of  whatsoever  kind  they  may  m,  with  which 
the  same  is  burthened,  and  with  the  condition 
that  the  purchaser  shall  pay  in  his  hands 
whiiteyer  portion  of  the  pnce  for  which  the 
property  shall  be  adjuaicated  may  exceed 
the  amount  of  the  privileges  ana  special 
mortgages  to  which  such  proj^rty  is  subject.  ^ 

*'Art.  686.  When  a  seizing  creditor  has  a 
privilege  or  a  special  mortga^  on  the  prop- 
erty seized,  for  a  debt  of  which  all  the  in- 
stallments are  not  yet  due,  he  may  demand 
that  the  property  be  sold  for  the  whole  of 
the  debt,  proyic(ed  it  be  on  such  terms  of 
credit  as  are  granted  to  the  debtor  by  the 
original  contract  for  the  payment  of  such 
installments  as  are  not  due." 

*'Art.  706.  But  when  the  property  sold  is 
subject  to  privileges  or  special  mortgages  in 
favor  of  other  persons  besides  the  suing 
creditor,  the  shenff  shall  require  from  the 
purchaser,  and  he  shall  be  compelled  to  de- 
liver to  the  creditor,  whetiier  the  saie  b<» 
made  for  ready  money  or  on  cnxiit,  only  the 
surplus  of  price  bevond  the  amount  of  the 
privileges  or  special  mortgages,  if  there  be 
any  surplus." 

^Art  709.  The  hypothecary  action  lies 
against  the  purchaser  of  a  property  seized, 
wnich  is  subject  to  privileges  or  mortgages, 
in  favor  of  such  creoitors  as  have  said  priv- 
lleses  and  mortgages,  in  the  same  manner 
and  under  the  same  rules  and  restrictions  as 
are  applicable  to  a  third  possessor  of  a  mort- 
gaged property." 

One  of  the  leading  cases  relied  on  is  Pepper 
T.  Dunlap,  16  La.  168.  In  that  case  the  hold- 
ers of  the  second  and  third  notes  of  a  series'of 
seven  (the  first  having  been  paid  at  matur- 
ity), concurrently  secured  by  a  mortgage  on 
certain  real  and  personal  property,  obtained 
an  order  of  seizure  and  sale,  on  their  mort- 

f:age,  aeainst  the  mortgaged  property,  prav- 
ne  in  tneir  petition  that  it  be  sold  to  satisfy 
all  the  notes,  but  on  a  credit  to  meet  those 
not  due.  The  order  was  issued  by  the  lower 
court,  and  the  defendant  appealed  directly 
to  the  supreme  court.  After  discussing  some 
incidental  questions,  the  court  said:  "The 
mortgage  is  in  its  nature  indivisible,  and 
prevails  over  each  and  every  portion  of  all 
Che  immovables  subjected  to  it.    Louisiana  I  of  the  plaintiff's  note  the  pro  rata  of  the 
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Code,  article  8249  (now  8282).    If  so,  how 
can  property  subject  to  a  special  mortgage 
be  sold  to  satisfy  a  part  of  the  debt,  th? 
whole  of  which  the  mortgage  secures?  Would 
the  purchaser  acquire  such  title  as  he  is 
legally  entitled  to,  and  would  he  not,  on  the 
contrary,  have  to  run  the  danger  of  being 
disturbed  for   the  payment   of  the  balance 
of  the  debt,  although  the  price  of  his  pur- 
chase would  be  the  full  value  of  ^e  prop- 
erty?  Such  proceedings  would,  in  our  opin- 
ion, be  met  with  such  difficulties  and  incon- 
veniences that  an  injury  must  necessarily 
result  to  either  of  the  parties,  and  we  cannot 
sanction  the  doctrine  that  the  creditor  of  a 
part  of  a  debt  secured  by  a  special  mortgage, 
for  which  notes'Jiave  been  given,  may  be  al- 
lowed or  must  be  restrained  to  seeking  and 
obtaining  the  satisfaction  of  his  claim  out 
of  the  sale  of  the  property  mortgaged  for  the 
whole,  without  any  regiutl  to  the  right  of 
those  who  may  be  the  holders  of  the  other 
notes,   and  with  an  entire  disregard  of  the 
consequences  as  to  the  purchaser  of  the  prop- 
erty.    Our  laws  being  silent  on  this  subject, 
we  must  reason  by  analogy. "    And  after  dis- 
cussing the  various  articles  of  the  Code  of 
Practice  relating  to  this  subject,  the  court 
went  on  to  say :    **  It  is  clear,   then,    from 
these  articles,  that  the  purchaser  of  the  prop- 
erty is  penonaUy  bouna  for  the  surplus  of  the 
adjudication,  still  secured  by  special  mort- 
gage on  the  property  sold,  and  tnat  he  holds 
said  surplus  in  nis  hands,  subject  to  the  claim 
or  call  of  the  creditors  who  had  the  inferior 
mortgages,  and  who  had  nothing  to  do  with 
the  sale  from  which  said  surplus  proceeded, 
and  that  when  it  is  demanded  of  him,  if  he 
does  not  pay  it,    he  is  subject  to  being  pro- 
ceeded a^inst  in  the  same  manner  as  if  he 
were  a  third  possessor.    This,  it  seems  to  us, 
would  be  a  safe  and  proper  rule  to  adopt  in  a 
case  like  the  present,  where  the  different  in- 
stallments are  secured  by  the  same  mortgage, 
and  where  the  rights  of  the  creditors  are  of 
equal  dignity,  and  we  cannot  see  any  good  rea- 
son why,  in  the  absence  of  any  law,  it  should 
not  be  adopted.    .    .    .    We  think,  there- 
fore, that  we  may  safely  establish,  as  a  rule 
of  practice,  that  when  a  seizing  creditor  only 
sues  for  such  installments  of  a  debt  secured 
by  privilege  or  special  mortgage  as  are  due, 
the  proper^  so  mortgaged  is  to  be  sold  for 
the  whole  of  the  debt,   on  such  terms  of 
credit  as  are  ^ranted  by  the  original  con- 
tract, although  such  alitor  does  not  show 
that  the  subsiequent  installments  belong  to 
him,  or  that  he  is  the  holder  of  all  the  notes 
mentioned  in  the  contract  of  mortgage,  and 
that  it  suffices  that  the  several  installments,  as 
are  not  due,  be  mentioned  in  the  petition." 
Johnson  V.  Duncan,  24  La.  Ann.  881,   re- 
sembles the  case  at  bar  in  some  respects.    In 
that  case  the  plaintiff  was  the  owner  and 
holder  of  one  of  a  concurrent  series  of  notes  se- 
cured by  mortgage  on  a  plantation.    The 
holder  of  the  other  notes  or  the  series  fore- 
closed tiie  mortgage,  and  the  property  was 
sold   to  the  defenaant  for  an  amount  not 
quite  sufficient  to  satisfy  the  whole  indebted- 
ness.   The  court  said  :    "The  defendant  was 
bound  to  retain  in  his  hands  for  the  benefit 
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price  coming  thereto  by  law,  and  to  pjiy  the 
same  with  intereit  when  demanded,  we  do 
not  think  he  was  bound  for  any  more  than 
this,   but  Judgment  to  this  extent  may  be 

Sroperly  given  under  the  pleadings  and  evi- 
enoe ;  aiS  this  view  renders  it  unnecessary 
to  pass  upon  many  technical  points  presentee 
in  the  argument.  The  principal  defense 
urged  is  mtX  of  peremption.  The  defendant 
[  1 47|  contends  that  the  mortgage  was  first  recorded 
in  1859,  and  was  not  reinscribed,  and  that 
the  plaintiff,  whose  suit  was  not  instituted 
till  1871,  lost  his  riffhts  against  defendant 
by  peremption.  This  we  think  an  error. 
The  obligation  of  defendant  spring  from  his 
purchase,  and  Uie  duty  of  retaining  in  his 
hands  the  proportion  of  price  coming  to  a 
concurrent  mortgage  note  not  embra^  in 
the  judgment  under  which  the  sale  was  made, 
and  to  deliver  such  proportion  to  the  holder 
of  such  note.  An  hypotnecary  action  is  pro- 
vided against  him.  As  to  him,  the  mortgage 
of  the  concurrent  creditor  requires  i\o  rein- 
Bcription,  for  he  has  assumed  the  debt  to  the 
extent  of  its  proportion  of  tiie  purchase 
money,  which  he  must  retain." 

In  ScmicU  v.  Miles,  83  La.  Ann.  164,  166, 
the  court,  quoting  from  the  syllabus  in  par- 
kins V.  CampMl,  6  Mart.  N.  S.  149,  said : 
^When  a  debt,  secured  by  mortgage,  is  due 
in  several  installments,  and  the  assignee  of 
the  second  causes  the  property  to  be  seized 
and  sold,  the  sale  gives  a  complete  title  to 
the  purchaser,  and  the  creditor  of  the  first 
installment  cannot  seize  the  property  in  his 
hands,  unless  hs  aUeges  and  proves  that  the 
sale  is  an  absolute  nullity,  or  unless  he  pro- 
i*eeds  against  that  purcnaser,  by  the  hy- 
pothecary action,  for  any  proportion  of  the 
price  to  which  he  may  be  entitled,  under  a 
prior  or  concurrent  mortgage." 

These  authorities  establish  the  principle 
that  the  holder  of  one  or  more  of  a  series  of 
notes  secured  by  a  concurrent  mortgage  is 
entitled  to  a  pro  rata  share  in  the  net  pro- 
ceeds arising  from  the  sale  of  the  mortgaged 
property  at  the  suit  of  a  holder  of  any  of  the 
other  notes,  and  that  an  hypothecary  action 
lies  to  enforce  such  claim.  And  one  of  them, 
Johnson  v.  Duncan,  lays  down  the  principle 
that,  as  regards  the  purchaser  at  the  fore- 
closure sale,  no  reinscription  of  the  mortgage 
is  necessary,  because  he  has  assumed,  by  ms 
purchase,  the  payment  of  the  proportionate 
share  of  the  debt.  And  the  reasoning  of  the 
court  in  that  esse  inevitably  leads  to  the 
conclusion  that  the  basis  of  tne  hypothecary 
action  provided  by  the  Code  in  sudi  cases  ui 
the  obligation  which  the  law  casts  upon  the 
purchaser  to  pay  the  pro  rata  share  of  the 
(148]  debt  represented  bv  the  notes  that  were  not 
the  sublect  of  the  foreclosure  suit. 

But  the  other  proposition  advanced  by  the 
complainant,  that  tne  right  of  action  is  not 

Srescribable  until  at  least  ten  yean  from  the 
ste  of  sale,  is  not  supported  by  any  of  these 
authorities,  or  by  any  tnat  have  been  brought 
to  our  attention,  or  that  we  have  been  able  to 
find. 

In  Smith  T.  Johnson,  86  La.  Ann.  948,  the 
court  held,  as  stated  in  the  syllabus  of  the 
case,  that  ''the  hypothecaiy  action  against 
the  third  possessor  is  not  barred  by  the  pre- 
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scription  of  ten  years,  when  the  principal 
obligation  has  been  kept  alive,  and  the  mort- 
gage securing  it  has  been  kept  alive." 

In  Gentes  v.  Blasoo,  20  La.  Ann.  408,  405» 
the  court  said :  "  We  consider  the  hypothe- 
cary action,  as  accorded  and  defined  oy  arts. 
61,  62  and  68  of  the  Code  of  Practice,  to  bo 
an  original  action.  It  is  declared  to  be  a 
real  adbion*  and  that  it  follows  the  property 
in  whatever  hand  it  may  be  found.  What  is 
said  in  Kemp  v.  Oomdius,  14  La.  Ann.  299,  in 
regard  to  the  ten  years'  prescription  being 
applicable,  whenever  it  becomes  necessary  to 
institute  a  separate  and  distinct  action  from 
the  one  in  which  the  Judgment  was  rendered, 
seems  not  to  apply  to  the  hypothecary  action. 
In  that  case,  we  have  alreaay  seen,  the  actiozt 
was  personal.  We  do  not  find  in  our  Code 
any  period  expressly  fixed  for  the  prescrip- 
tion of  the  hypothecary  action.  And  the 
reasox^  seems  to  be  that  its  duration  is  con- 
tingent upon  the  existence  of  the  right  from 
which  it  springs." 

Applying  this  principle  to  the  case  at  bar, 
it  IS  to  M  observed  that  the  right  from 
which  the  hypothecary  action  springs  ^as 
the  right  of  the  complainant  to  his  pro  rata 
share  of  the  net  proceeds  of  the  sale  of  the 
mortgaged  property ;  or,  in  other  words,  the 
hypothecary  action  is  based  upon  the  obliga- 
tion on  the  part  of  the  purchasers  to  pay  ta 
him  that  amount — an  obligation  whidi,  as 
before  stated,  follows  the  land  into  the  hands 
of  third  persons.  We  have  also  seen  that, 
according  to  the  rule  announced  ivi' Johnson 
v.  Dunoan,  as  to  the  purchaser  at  the  sale, 
no  inscription  of  the  obligation  was  neces- 
sary. But  as  to  third  persons,  such  is  not  [149| 
the  case.  Upon  this  point  the  Louisiana 
Constitution  of  1868  ana  the  Constitution  of 
1879  are  positive  and  peremptory.  Article 
128  of  the  Constitution  of  18(»  is  as  follows : 
''The  General  Assembly  shall  provide  for 
the  protection  of  the  rights  of  married 
women  to  their  dotal  and  paraphernal  prop- 
erty, and  for  the  registration  of  the  same ; 
but  no  mortgage  or  privilege  shall  hereafter 
affect  third  parties,  unless  recorded  in  th» 
parish  where  the  property  to  be.  affected  la 
situated.  The  tacit  mortgages  and  privi- 
leges now  existinff  in  this  State  shall  cease- 
to  liave  effect  against  third  persons  after  the- 
first  day  of  January,  eighteen  hundred  and 
seveniT,  unless  duly  recorded.  The  Oenera! 
Assembly  shall  provide  by  law  for  the  reg- 
istration of  all  mortgages  and  privileges." 

Article  176  of  the  Constitution  of  1871> 
provides:  "No  mortsase  or  privilege  oa 
immovable  property  snail  affect  third  per- 
sons unless  recordea  or  registered  in  the  par- 
ish where  the  property  la  situated,  in  the 
manner  and  within  the  time  as  is  now  or 
may  be  prescribed  by  law,  except  privileges 
for  expenses  of  last  Illness,  privileges  for 
taxes,  state,  parish  or  municipal :  Hwrided^ 
Such  privilege  shall  lapse  in  three  years." 

The  obligation  in  snch  case  partakes  of 
the  nature  of  a  Judicial  mortgage ;  and  ta 
be  effective  as  to  third  persons  it  waa  neces- 
sary that  it  be  inscribed  with  the  recorder  of 
mortgages.  The  Judgment  of  the  court  from, 
whica  Sie  aforesaid  obligation  aiose  did  not 
give  a  lien  until  so  registered.    Emma  v. 
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OredUcrt,  12  Mart.  O.  8.  82 ;  AdU  y.  ArUy, 
5  La.  Ann.  681 ;  Fbrd  y.  TUden,  7  La.  Ann. 
!^ ;  arts.  8822  and  8842,  Civil  Code ;  art. 
123.  Constitution  of  1868;  art  176,  Consti- 
tution of  1879. 

Third  perioni  are  understood  to  be  "all 
persons  who  are  not  parties  to  the  act  or 
Uie  ludgment  on  which  the  mortgage  is 
founded.^  Art  8848,  Civil  Code.  And  in 
that  class  must  be  placed  the  defendant 
Lovell,  consid^ed  in  his  individual  capac- 
ity, as  possessor  of  the  property ;  for  his 
(diaracter  as  executor  and  his  obligation  as 
such  did  not  exist  until  after  he  became  such 
purchaser.  As  to  him,  the  obligation  afore- 
said was  of  no  effect  without  being  regis- 
tered, as  required  bv  the  laws  of  Louisiana ; 
risni  '^^  ^^  action  woula  lie  to  enforce  it.  This 
laoui  principle  was  applied  by  the  Supreme  Court 
of  Louisiana  in  DeUmv  v.  Oeorge,  20  La. 
Ann.  216,  That  case  is  well  stated  in  the 
syllabus,  as  follows:  ^'A  having  sold  a 
tract  of  land  to  B,  retained  a  mortgage  there- 
on for  the  unpaid  portion  of  the  price,  with 
the  pact  d$  turn  alienando  in  the  act  of  sale. 
B  subsequently  sold  the  same  tract  of 
land  tor  C,  without  an  assimiption  in  the  act 
of  sale  of  the  existing  mortgage.  A  lost 
his  mortgage  by allowlngten years  to  elapse 
without  reinscription ;  jSM^  That  C,  the 
third  purchaser,  held  the  property  free  from 
the  mortgage  of  A,  after  the  lapse  of  ten 
years  from  Its  inscription,  notwithstanding 
the  poet  ds  mm  alienando  contained  in  the  act 
of  sale  from  A  to  B,  and  that  the  third  pur- 
chaser could  succesdTully  enjoin  the  order  of 
seizure  and  sale  taken  out  by  A. " 

It  is  to  be  observed  that  our  discussion  of 
the  case  hitherto  has  been  upon  the  theory 
that  the  court  below  was  correct  in  finding 
that  the  complainant  purchased  the  two  notes 
in  suit  and  was  subrogated  to  all  the  rights 
in  and  to  them  enjoyed  by  the  Quitmans. 
Indeed,  the  argument  of  both  oarties  is 
largely  based  upon  that  theory,  ana  the  con- 
trary view  is  presented  only  Incidentally  in 
connection  with  the  issue  raised  by  the  cross- 
bill. In  fact,  however,  it  makes  no  substan- 
tial difference  In  our  conclusion  on  the  issues 
presented  by  the  original  bill  whether  that 
theory,  or,  more  properly  speaking,  that 
finding  of  fact,  be  correct  or  not,  as  that  is 
the  most  favorable  view  of  the  matter  to  the 
complainant  that  can  be  taken ;  and,  in  any 
yiew  of  the  case,  his  bill  cannot  be  sustainea. 
The  decree  of  the  court  below  in  that  re- 
spect is  erroneous  and  should  be  reversed. 

With  respect  to  the  cross-bill,  we  are  of 
the  opinion  the  decree  below  was  correct, 
although  tiie  grounds  upon  which  the  court 
based  its  decree  are  not  stated.  One  of  the 
causes  of  action  alleged  in  the  cross-bill  is 
for  damages  arising  m>m  the  alleged  wrong- 
ful acts  <n  the  complainant  with  respect  to 
removinff  personal  property  from  the  planta- 
tion whfle  he  had  possession  of  it,  and  for 
waste  committed  oy  him  about  the  same 
time.  Under  the  law  of  Louisiana  such  acts 
[151]  on  tiie  part  cd  the  complainant  would  be 
considered  quasi  offenses,  and  would  there- 
fore be  preKribed  by  one  year.  Art  8686, 
Civil  Code. 
But  forthermoro,  as  stated  by  the  attorney 
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for  appellant,  the  cross-bill  "is  for  the  same 
cause  of  action"  as  was  originally  brought 
in  Oragin  v.  LuveU,  in  whicn  judgment  was 
rendered  against  Cragin  in  the  court  below, 
but  on  appeal  to  this  court  was  reversed  and 
ordered  to  be  arrested  because  the  petition 
set  up  no  cause  of  action  against  Cragin,  tlie 
complainant  herein.  100  U.  S.  194  [27: 
908].  The  cause  of  action  in  that  case  was 
the  same  as  in  this,  and  the  parties  are  the 
same ;  and  while  the  plea  of  res  a/^vdicaia 
may  not  be  strictly  applicable,  because  the 
Judgment  in  that  cause  was  simply  arrested 
and  did  not  therefore  adjudicate  upon  the 
merits  of  the  case,  yet  a  comparison  of  the 
cross-bill  here  and  the  petition  in  that  cose 
discloses  that  they  are  almost,  if  not  en- 
tirely, identical,  so  far  as  the  substance  of 
both  is  concerned.  And,  as  we  held  there 
that  "the  petition  shows  no  privity  between 
the  |>]aintiff  and  Cragin,"  and  "allcj^es  no 
promise  or  contract  by  Cragin  to  or  with  the 
plaintiff,**  it  would  seem  that  the  same  rule 
should  be  applied  with  reference  to  this 
cross-bill,  even  though  it  is  ostensibly  au 
equity  proceeding.  SaUanee  v.  Fufmth,  65 
IT.  8.  24  How.  m  [16:  788]  ;  New  Ycyrk  L, 
Im,  Cd.  V.  Bangs,  108  U.  8.  780  [26:  6081 ; 
Gould  V.  BramtviUe  A  C,  R,  Co,  91  U.  8. 
626,  684  [28:  416,  419]  ;  AUey  v.  Nott,  111 
U.  8.    472  [28:  491],  and  cases  cited. 

The  decree  cf  the  court  below  sustaining  tfte 
complainant* s  bill  was  erroneous,  and  to  that 
extent  is  reversed;  and  with  respect  to  its  dis- 
missal of  the  CTOss-biU  it  was  correct,  and  to 
that  extent  is  affirmed;  and  the  case  is  remanded 
to  that  court  with  a  direction  to  dismiss  the  bill, 
with  costs. 


STLYBSTER  R  KNEELAKD,  Appt., 

9. 

THE   AMERICAN   LOAN   AND  TRUST 
COMPANY  OF  BOSTON  bt 


SYLVESTER  H.  ENEELAND,  Appt., 

9, 

OEORGE  WILLIAM   BALLOU,    Trustee. 

(See  8. 0.  Beporter*s  ad.  sa-lOiJ 

Biffhi  cf  appeal  by  purchaser  at  foreeloeure  sale 
— intervening  claims — control  by  court  cf  a 
rcMroad  Virough  a  receiver  expenses  of  oper- 
ating road—rental  cf  roUino  stock,  when  prior 
claim — when  not — rental,  how  fiied  or  ascer- 

1.  A  purohaaer  at  a  fbreolosure  sale  has  the  rlsht 
of  appeal  as  to  all  matters  adjadioatod  after  hia 
bid,  which  affect  the  terms  of  his  bid,  or  the  bur- 
dens which  he  assumes  thereby,  and  which  ara 

Nora.— .^  to  powers  and  dut4es  of  iveefoon,  see- 
noU  to  Davis  v.  Gray,  S1:4I7. 

Onlv  parties  to  record  can  be  heard  on  apveal  or 
writof  error,   SeetiototoHarrisoDy.  NizoD,9:f01. 

What  cfuesUons  the  United  States  aupreme  Court 
wlU  review  on  writ  of  error:  ttOlcfexeeptkms,  Sea 
note  to  Parks  v.  Turner,  18:  SSSL 

What  isjbua  dseresoriudgmeiA  cf  e/Lai/s  or  Other 
oomt,  from  whiOkoippeai  Use,  Sea  fioto  to  Olbbooa 
y.  Ogden,  5:801 
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purchase  of  the  stock  of  those  companies,  and 
to  the  payment  of  the  amount  found  due  to 
it  upon  such  accounting. 

7%  decree  qf  the  eowri  betoto  ttiU  be  revereed 
afid  the  cause  remanded  for  further  proceedinge 
in  aeeordanee  with  thie  opinion;  and  it  is  io 
ordered, 

Mr,  JutUee  Blatehford  did  not  sit  in  this 
case  or  take  any  put  in  its  decision. 

Mr,  Ohief  Justice  FaUer»  Mr,  Justice  Chray 
and  Mr,  Justice  Lamar  dissent  on  the  ques- 
tion of  Jurisdiction. 


WILLLA3I  8.  LOVELL.  Appt. 

V, 

GEORGE  D.  CRAGIN  bt  al. 

(Bee  8. 0.  Reporter*!  ed.  180-151.) 

Jurisdictional  amount-^hypothecary  action  in 
Louisiana^rights  to  proceeds  of  sale  of  mart- 
gaged  property^^necessity  of  registry — dam- 
ages for  waste,  when  prescribed. 

L  Where  the  action  is  affalntt  the  property  itself 
In  the  nature  of  a  suit  in  rem^  and  the  judgment 
li  agalott  the  propert7«  and  the  claim  in  the  cross- 
hill  grows  out  of  the  property  and  is  incident  to 
the  suit  as  a  part  of  the  transaction  out  of 
which  complainant^S  claim  is  derived,  the  amount 
thereof  may  be  taken  into  account  in  determin- 
ing the  jurisdiction  of  this  court 

%  In  Louisiana,  the  holder  of  one  or  more  of  a 
series  of  notes  secured  by  a  concurrent  mort- 
gage is  entitled  to  a  pro  rata  share  of  the  net 
proceeds  of  the  sale  of  the  mortgaged  property 
at  the  suit  of  a  holder  of  any  of  the  otber  notes, 
and  an  hypothecary  action  Uesl  to  enforce  such 
dalm. 

t.  The  basis  of  such  hypothecary  action  Is  tin  ob- 
ligation which  the  law  casts  upoo  the  purchaser 
to  pay  the  pro  rata  share  of  the  debt  represented 
by  the  notes  that  were  not  the  subject  of  the 
foreclosure  suit  to  the  holder  of  such  notes. 

4.  Such  obligation  foUows  the  land  in  the  hands  of 
third  persons,  not  parties  to  the  judgment,  and  Is 
in  the  nature  of  a  judicial  mortgage;  but  to  be 
effectlTe  as  to  such  third  persons,  it  must  be  in- 
scribed with  the  recorder  of  mortgages,  and  such 
judgment  does  not  give  a  lien  until  so  registered, 
as  required  by  the  laws  of  Louisiana. 

Iw  Damages  from  wrongful  acts  in  removing  per- 
sonal property  from  land  of  which  defendant 
had  posioarion,  and  for  waste  committed  by  1dm, 
are,  in  Louisiana,  Mescribed  in  one  year. 

P^o.  212.] 

Argued  Mar.  1M,13, 1890.  Decided  Mof  19, 1890. 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  Sutes  for  the  Eastern  Dis- 
trict of  Louisiana  In  favor  of  complainant  for 
one  fourth  of  the  proceeds  of  a  mortgage-fore- 
closure sale,  and  tnat,  if  such  amount  should 
not  be  paid  within  sixty  days,  the  property  be 
•old  to  pay  it  and  the  aef endant  be  liable  for 
any  defldencr  on  such  sale,  and  also  dismiss- 
ing a  croes-bul.    AJIrmed  a$  ia  the  dismissal 

JXOBL^AMtoimrisdtkMon  of  Vnittd  Statss  Supreme 
Oomt,  dependent  en  amount;  fiitarest  eannol  be  add^ 
edtogUfsfmisdikikm:  how  value  of  tMng  demanded 
maw  lie  ihown;  what  eases  reviewahU  without  regard 
to  sum  InsonlrsMriiii— see  note  to  Gordon  t.  Ogden, 
TzOHL 
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of  the  cross-biU.  Betersed  as  to  the  remainder 
of  the  decree. 

Messrs,  W.  Hallett  Phillips,  (Carles  A. 
Conrad,  and  Joseph  P,  Homor  for  appellant. 

Messrs,  J.  D*  Ronae  and  Willtam  Grant 
for  appellees. 

Mr,  Justice  Lansar  deliveied  the  opinion  ol 
the  court : 

This  is  a  suit  in  equity,  in  the  nature  of 
an  hypothecary  action,  under  the  Civil  Code 
of  Louisiana,  brought  in  the  court  below  by 
George  D.  Cragin,  a  citizen  of  New  YoriC 
agaiiust  William  S.  Lovell,  a  citizen  of 
Mississippi,  and  Orlando  P.  Fisk,  a  citizen 
of  Michigan.  Its  object  was  to  have  a  lien 
declared  In  favor  of  the  complainant,  upoo 
certain  real  property  belonging  to  the  defend- 
ant Lovell,  ana,  in  default  of  the  payment 
thereof  by  Lovell,  to  have  the  property  sold 
to  satisfy  it. 

The  bill  was  filed  on  the  18th  of  January, 
1888,  and  its  material  allegations  were  sub- 
stantially as  follows :  On  the  8l8t  of  January, 
1870,  Louisa  S.  Quitman  and  Eliza  A.  Quit- 
man sold  to  Orlando  P.  Fisk  a  supplants tion 
known  as  tiie  **  Live  Oak  Plantation, "  and  cer- 
tain other  particularly-described  real  estate, 
all  situated  in  the  Parish  of  Terrebonne,  Lou- 
isiana, and  received  in  part  payment  therefor 
nine  promissory  notes  made  by  Fisk,  payable 
to  his  own  order  and  indorsed  in  blank  by 
him,  of  $2,000  each,  due  in  one,  two,  three, 
four,  five,  six,  seven,  eight  and  nine  years, 
respectively,  from  tJiat  date,  all  of  which 
bore  interest  at  seven  per  cent  until  maturity, 
and  eight  per  cent  thereafter  until  paid,  and 
were  secured  by  a  mortgage  on  the  said  plan- 
tation **  in  favor  of  said  vendors,  their  heirs 
and  assigns,  and  all  future  holder  or  holders 
of  said  promissory  notes  or  any  of  them.* 
Fisk  paid  the  first  of  those  notes  when  it 
came  due,  but  did  not  pay  any  of  the  others. 
The  second  one  not  having  been  paid  at 
maturity,  the  Misses  Quitman,  on  the  14tb 
of  February,  1872,  brought  suit  on  it 
against  Fisk  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Louisiana, 
to  foreclose  the  mortgage.  Afterwards  the 
Quitmans,  in  consideration  of  |?,S86.  the 
amount  of  that  note,  including  accrued  in- 
terest, attorneys'  fees  and  costs,  paid  to  them 
by  complainant,  sold  and  transferred  to  him 
all  their  right,  title  and  interest  in  the  note 
and  in  that  suit,  and  subrogated  him  to  all 
their  rights  in  the  premises  against  Fisk, 
and  under  the  mortgage.  Fisk  having  also 
failed  to  pay  the  third  note,  the  Quitmans 
brought  suit  thereon  against  him  on  the 
21st  of  May,  1878,  in  one  of  the  state  courts ; 
and  a  few  months  afterwards,  in  considera- 
tion of  $2,608.65,  the  amount  of  the  note, 
including  accrued  interest,  attorneys'  fees 
and  costs,  paid  to  them  by  complainant,  sold 
and  transierred  to  him  all  their  right, 
title  and  interest  in  the  note  and  in  that  suit, 
with  a  like  subrogation  as  in  the  precedin'T 
case.  The  fourth  note  not  having  been  paid 
at  maturity,  the  Quitmans  brought  suit  on 
it  against  Fisk  on^  26th  of  February,  1874, 
in  one  of  the  state  courts  of  Louisiana,  and 
foreclosed  the  mortgage ;  and,  under  executory 
I  process  issued  by  Uiit  court,  the  mortgaged 


[isti 


1889. 


Knbblahd  t.  Axbrican  Loan  akd  Tbust  Co.  of  Boston. 


89-104 


together,  thequestions  inyoWed  being  similar, 
wa  growing  out  of  the  same  foreclosure  suits. 
In  a  ^nerai  way  It  may  be  stated  that  they 
arise  oetween  a  purchaser  at  foreclosure  sales 
of  certain  railroad  property  and  intervening 
creditors.  The  initial  question  is  as  to  the 
right  of  appellant,  the  purchaser,  to  his  ap- 
peal. It  is  urged  that  a  purchaser  at  a  sale 
under  a  decree  has  no  right  to  appeal  from 
its  terms.  He  takes  under  it.  His  purchase 
is  a  voluntary  act,  and,  coming  in  Yoluntarily 
to  take  under  a  decree,  he  may  not  challenge 
that  under  which  he  takes.  The  contention 
of  appellant  is  that  his  attitude  is  not  thus 
limited ;  that  his  appeal  is  not  from  the  de- 
cree of  sale  under  wnich  he  purchased,  but 

[Oil  from  orders  made  thereafter  respecting  his 
bid,  the  modes  of  payment  thereof  and  the 
debts  to  which  it  should  be  applied,  matters 
in  which  he  was  interested,  and  in  respect 
to  which,  by  the  terms  of  the  decree  of  sale, 
be  was  given  a  right  of  appeal ;  and  that  such 
right  springs  not  alone  from  the  grant  of  the 
right  of  appeal,  but  also  from  his  relations 
to  the  matters  determined  and  adjudged  in 
these  subsequent  proceedings,  and  by  the  final 
decree.  For  a  correct  solution  of  this  ques- 
tion a  statement  more  In  detail  of  the  facts  is 
essential. 

Decrees  of  foreclosure, — for  there  were  sep- 
arate divisions,  the  Toledo  and  the  St.  Louis 
divisions,  separate  suits,  and  several  mort- 
gages,— ^were  entered  on  the  12th  day  of  No- 
vember, 1885.  It  is  sufficient,  however,  to  no- 
tice the  proceedings  in  one,  for  there  was  no 
substantial  difference  between  the  cases.  It 
contained  these  provisions :  **  The  complain- 
ants herein  and  the  purchaser  dr  purdiasers  at 
the  foreclosure  sale  under  this  decree  reserve 
the  right  to  appeal  from  any  orders  and  final 
decrees  made  by  the  court,  directing  and  de- 
creeing the  payment  of  claims  and  debts 
iound  and  determined  and  adjudged  and  de- 
creed to  be  due  and  payable  as  court  and  re- 
ceiver's indebtedness,  and  to  be  prior  and 
superior  in  equity  to  the  lien  of  said  first 
deed  of  trust  and  mortgage  herein  and  here- 
by foreclosed,  if  they  shall  be  so  advised.  ** 
**In  making  payment  of  any  surplus  of  said 
purchase  money  left,  after  full  payment  of 
the  court  and  receiver's  indebtedness,  the 
purchaser  or  purchasers  shall  be  allowed  to 
pay  said  surplus  in  the  bonds  and  coupons 
to  which  the  same  may  be  applicable,  as 
hereinabove  provided,  each  such  coupon  and 
bond  being  received  by  the  master  for  such 
sum  as  the  nolder  thereof  Is  entitled  to  receive 
under  the  distribution  herein  provided  and 
aocOTding  to  the  priorities  herein  adjudged." 
So  that  by  the  decree  the  bidders  at  the  sale 
were  notified  in  advance  of  their  right  to  be 
heard,  both  in  the  trial  and  appellate  courts, 
upon  the  question  of  what  amounts  should  be 
paid  to  intervening  creditors  and  what  in  the 
bonds  secured  bv  the  mortgs^.  )Ck)mmon 
experience  is  that  intervening  claims  have  to 
be  paid  in  cash,  while  the  mortgage  bonds 
of  a  defaulting  and  insolvent  corporation  are 
generally  purchasable  much  below  par.    In 

1^2]  ttiit  case  thd  enormous  disproportion  between 
the  amount  of  outstanding  bonds  and  the  value 
of  the  property  suggests  that  those  bonds 
most  have  been  purchasable  at  a  very  low 


price;  and  therefore  that  the  question  of 
the  amount  of  Intervening  claims  finally  to 
be  charged  upon  Uie  property  was  a  mattci 
affecting  materially  the  interests  of  the  pur- 
chaser, and  the  ri^ht  to  be  heard  upon  it, 
one  which  would  largely  determine  the 
amount  of  hi»  bid. 

Further,  on  February  28,  1886,  when  the 
master  had  reported  upon  the  intervening 
claims,  the  appellant,  among  others,  filed  ex- 
ceptions to  that  report,  in  the  following 
words:  "Come  now  James  M.  Quigley, 
Charles  T.  Harbeck,  John  McNab,  Halsey  J. 
Boardman  and  Warren  D.  Hobb,  complainants 
in  said  causes,  and  committees  representing 
bondholders  holding  bonds  securea  by  mort- 
gages on  said  railroad  and  property  in  said 
causes  involved,  and  the  Central  Trust  Com- 
pany,  trustee  in  the  mortgages  in  said  causes 
foreclosed,  and  Sylvester  H.  Kneel  and,  pur- 
chaser of  said  railroad  and  pi-cperty  sold  at 
foreclosure  sale  under  decrees  rendered  and  en- 
tered in  said  above-entitled  causes,  and  ownei 
of  and  trustee  for  a  vast  majority  of  said  mort- 
gage bonds,  and  now  except  to  each  and  every 
of  the  master's  findings  and  report  herein ; 
and  said  complainants,  and  saia  purchaser, 
for  their  exceptions,  assign  the  following 
causes."  And  in  the  final  decree  thereon  the 
exception  and  allowance  of  appeal  are  stated 
as  follows :  ^'To  this  decree  the  said  Sylves- 
ter H.  Kneeland,  as  purchaser  and  trustee 
representing  the  first-mortgage  bondholders 
on  said  entire  line  of  railroad,  concerning 
both  divisions  from  Toledo,  Ohio,  to  East  St. 
Louis,  Illinois,  now  excepts  and  prays  an 
appeal  to  the  Supreme  Court  of  the  United 
States,  which   is  granted  to  operate  as  a  su- 

gersedeas  on  giving  bond  in  the  sum  of  two 
undred  thousand  dollars,  which  is  now  filed, 
with  the  American  Surety  Company  of  New 
York  as  surety,  and  the  same  is  approved 
by  the  court,  the  court,  however,  reserving 
the  right  to  resume  possession  of  the  prop- 
erty on  the  terms  mentioned  in  the  order  con- 
firming the  sale  and  approving  the  deed. " 
It  appears  also  that  m  the  early  part  of 
these  foreclosure  proceedings  a  committee, 
consisting  of  James  M.  Quigley  and  others, 
was  appointed  to  represent  the  bondholders, 
with  authority  to  employ  agents,  etc.  This 
committee,  by  leave  of  the  court,  was  made 
co-complainant.  It  is  stated  by  counsel 
(though  that  fact  does  not  appear  in  the  record) 
Uiat  a  contract  between  this  committee  and  Mr. 
Kneeland,  with  reference  to  a  purchase  in 
the  interest  and  for  the  benefit  of  the  bond- 
holders, was  presented  to  the  court  at  the  time 
of  signing  the  decree  of  sale ;  and  that  it  was 
upon  that  that  the  provision  reserving  an  ap- 
peal to  the  purdiaser  was  inserted.  While  no 
such  agreement  is  found  in  the  record  and 
therefore  cannot  be  a  subject  of  considera- 
tion, yet  obviously  the  language  in  the  de- 
cree of  foreclosure,  as  well  as  that  of  con- 
firmation, suggests  that  something  of  the 
kind  must  have  been  presented  to  the  atten- 
tion of  the  court.  Upon  these  facts  can  the 
appellant's  right  to  an  appeal  be  sustained? 
It  was  adjudged  in  Blossom  v.  Milwaukee  <fi 
a  R,  Oo,,  68U.  S.  1  Wall.  655  [17 :  6781,  that 
a  bidder  at  a  marshal's  sale  makes  himself 
thereby  so  far  a  party  to  the  proceedings  that 
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price  coming  thereto  by  law,  and  to  jmv  the 
same  with  intereat  when  demanded,  we  do 
not  think  he  was  bound  for  any  more  than 
this,  but  ludgment  to  this  extent  may  be 
properly  nven  under  the  pleadings  and  evi- 
aence ;  aiS  this  view  renders  it  unnecessary 
to  pass  upon  many  technical  points  presentee 
in  the  argument.  The  principal  defense 
urged  is  that  of  peremption.  The  defendant 
[1 47|  contends  that  the  mortgage  was  first  recorded 
in  1859,  and  was  not  reinscribed,  and  that 
the  plaintiff,  whose  suit  was  not  instituted 
till  1871,  lost  his  rights  against  defendant 
by  peremption.  This  we  think  an  error. 
The  obligation  of  defendant  springs  from  his 
purchase,  and  the  duty  of  retaining  in  his 
hands  the  proportion  of  price  coming  to  a 
concurrent  mortgage  note  not  embra^  in 
the  Judgment  under  which  the  sale  was  made, 
and  to  deliver  such  proportion  to  the  holder 
of  such  note.  An  hypotnecary  action  is  pro- 
vided against  him.  As  to  him,  the  mortgage 
of  the  concurrent  creditor  requires  i\o  rein- 
Bcription,  for  he  has  assumed  the  debt  to  the 
extent  of  its  proportion  of  the  purchase 
money,  which  he  must  retain.** 

In  Saniat  v.  Mile$,  83  La.  Ann.  164,  166, 
the  court,  quoting  from  the  syllabus  in  par- 
kins V.  CampbeU,  6  Mart.  N.  S.  149,  said : 
**When  a  debt,  secured  by  mortgage,  is  due 
in  several  installments,  and  the  assignee  of 
the  second  causes  the  property  to  be  seized 
and  sold,  the  sale  gives  a  complete  title  to 
the  purchaser,  and  the  creditor  of  the  first 
installment  cannot  seize  the  property  in  his 
hands,  unless  he  aUeffes  and  proves  that  the 
sale  is  an  absolute  nullity,  or  unless  he  pro- 
i^eeds  against  that  purcnaser,  by  the  hy- 
pothecary action,  for  any  proportion  of  the 
price  to  which  he  may  be  entitled,  under  a 
prior  or  concurrent  mortgage.  ** 

These  authorities  establish  the  principle 
that  the  holder  of  one  or  more  of  a  series  of 
notes  secured  by  a  concurrent  mortgage  is 
entitled  to  a  pro  rata  share  in  the  net  pro- 
ceeds arising  from  the  sale  of  the  mortgaged 
property  at  the  suit  of  a  holder  of  any  of  the 
other  notes,  and  that  an  hypothecary  action 
lies  to  enforce  such  claim.  And  one  of  them, 
Johnson  v.  Duneant  Ifty*  down  the  principle 
that,  as  regards  the  purchaser  at  the  fore- 
closure sale,  no  reinscription  of  the  mortgage 
is  necessary,  because  he  has  assumed,  by  ms 
purchase,  the  payment  of  the  proportionate 
share  of  the  debt.  And  the  reasoning  of  the 
court  in  that  case  inevitably  leads  to  the 
conclusion  thkt  the  basis  of  tne  hypothecary 
action  provided  by  the  Code  in  suca  cases  (g 
the  obligation  which  the  law  casts  upon  the 

Surchaser  to  pay  the  pro  rata  share  of  the 
ebt  represented  by  the  notes  that  were  not 
the  sublect  of  the  foreclosure  suit 

But  the  other  proposition  advanced  by  the 
complainant,  that  tne  right  of  action  is  not 

Srescribable  until  at  least  ten  years  from  the 
ate  of  sale,  it  not  supported  by  any  of  these 
authorities,  or  by  any  tnat  have  been  brought 
to  our  attention,  or  tnat  we  have  been  able  to 
find. 

In  Smith  y.  Johnson,  86  La.  Ann.  948.  the 
court  held,  as  stated  in  the  syllabus  of  the 
case,  that  ''the  hypothecaiy  action  against 
the  third  possessor  is  not  barred  by  the  pre- 1 
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scription  of  ten  years,  when  the  principal 
obligation  has  been  kept  alive,  and  the  mort- 
gage securing  it  has  been  kept  alive." 

Di  Oentes  v.  Blasoo,  20  La.  Ann  408,  405» 
the  court  said :  ^  We  consider  the  hypothe- 
cary action,  as  accorded  and  defined  oy  arts. 
61,  63  and  68  of  the  Code  of  Practice,  to  bo 
an  original  action.  It  is  declared  to  be  a 
real  action*  and  that  it  follows  the  property 
in  whatever  hand  it  may  be  found.  What  fa 
said  in  Kemp  v.  OomsUus,  14  La.  Ann.  399.  in 
regard  to  the  ten  years'  prescription  being 
applicable,  whenever  it  becomes  necessary  to 
institute  a  separate  and  distinct  action  from 
the  one  in  which  the  Judgment  was  rendered, 
seems  not  to  apply  to  the  hypothecary  action. 
In  that  case,  we  have  already  seen,  the  action 
was  personal.  We  do  not  find  in  our  Code 
any  period  expressly  fixed  for  the  prescrip- 
tion of  the  hypothecary  action.  And  the 
reason  seems  to  be  that  its  duration  is  con- 
tinent upon  the  existence  of  the  right  from 
which  it  springs." 

Applying  this  principle  to  the  case  at  bar, 
it  IS  to  be  observed  that  the  rifht  from 
which  the  hypothecary  action  springs  ^as 
the  right  of  the  complainant  to  his  pro  rata 
share  of  the  net  proceeds  of  the  sale  of  tho 
mortgaged  propeity ;  or,  in  other  words,  the 
hypothecary  action  is  based  upon  the  obliga- 
tion on  the  part  of  the  purchasers  to  pay  ta 
him  that  amount — an  obligation  which,  as 
before  stated,  follows  the  land  into  the  hands 
of  third  persons.  We  have  also  seen  that, 
according  to  the  rule  announced  in^Johnson 
y.  Duncan,  as  to  the  purchaser  at  the  sale, 
no  inscription  of  the  obligation  was  neces- 
sary. But  as  to  third  persons,  such  is  not  [149| 
the  case.  Upon  this  point  the  Louisiana 
Constitution  of  1868  ana  the  Constitution  of 
1879  are  positive  and  peremptory.  Article 
138  of  the  Constitution  of  18(fi3  is  as  follows : 
**The  (General  Assembly  shall  provide  for 
the  protection  of  the  rights  of  nuuried 
women  to  their  dotal  and  paraphernal  prop- 
erty, and  for  the  registration  of  the  same ; 
but  no  mortgage  or  privilege  shall  hereafter 
affect  third  parties,  unless  recorded  in  th» 
parish  where  the  property  to  be.  affected  ia 
situated.  The  tacit  mortgages  and  privi- 
leges  now  existinff  in  this  State  shall  cease 
to  nave  effect  against  third  persons  after  the 
first  day  of  January,  eighteen  hundred  and 
seventy,  unless  duly  recorded.  Tha  Oenera^i 
Assembly  shall  provide  by  law  for  the  reg- 
istration of  all  mortgages  and  privileges." 

Article  176  of  the  Constitution  of  187» 
provides:  ''No  mortgage  or  privilege  on 
immovable  property  snail  affect  third  per- 
sons unless  recorded  or  registered  in  the  par- 
ish where  the  property  is  situated,  in  the 
manner  and  within  the  time  as  is  now  or 
may  be  prescribed  by  law,  except  privileges' 
for  expenses  of  last  illness,  privileges  for 
taxes,  state,  parish  or  municipal :  Provided^ 
Such  privilege  shall  lapse  in  three  years." 

The  obligation  in  nich  case  partakes  of 
the  nature  of  a  Judicial  mcntnge ;  and  ta 
be  effective  as  to  third  persons  It  waa  neces- 
sary that  it  be  inscribed  with  the  recorder  of 
mortffaffea.  The  ludgment  of  the  court  from, 
whica  ttie  aforesaid  oblintioQ  arose  did  noi. 
give  a  lien  until  so  registered.    Eainma  y. 
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whether  rentals  for  sach  period  were  prop- 
erly giyen  priority  over  the  mortgage  debts. 
That  question  must  be  answered  in  the 
negative.  It  is  important  to  note  these 
facts :  First.  This  case  is  not  embarrassed  by 
«ny  matter  of  surplus  earnings,  for  it  ap- 
pears beyond  taxy  possibility  oi  doubt  that, 
from  the  time  ofche  purchase  of  this  rolling 
•took  to  the  time  of  the  final  disposition  of 
these  cases,  the  receipts  did  not  equal  the 
operating  expenses.  Tnerewas  nodiyersion 
of  the  current  earnings,  either  to  the  pay- 
ment of  interest  or  the  permanent  improve- 
ment of  the  property.  In  fact,  but  little 
interest  was  ever  paid  on  the  bonds.  8t. 
I/mis,  A.  A  T.'ff,  A  Co,  v.  Cleveland,  0,  C.  A 
I.  R.  Co.  125  U.  8.  658.  678  [81 :  882,  887]. 
Second.  The  recei  vership  was  at  the  instance 
of  a  Jud^ent  creditor,  and  was  with  a  view 
of  reachme  the  surplus  earnings  for  the  sat- 
isfaction 01  his  debt.  It  was  not  at  the  in- 
stance of  mortgagees,  nor  were  thev  seeking 
foreclosure  of  their  mortgages.  Tuey  were 
asking  nothing  at  the  hands  of  the  court. 
They  were  not  asking  it  to  take  charge  of 
ilie  property,  or  thus  impliedly  consenting 
to  its  management  of  the  property  for  their 
benefit.  Third.  This  rolling  stock  was  not 
included  in  the  sale,  but  was  returned  to  the 
intervenors  upon  orders  entered  prior  to  the 
decree  of  sale.  So  that  only  that  property 
was  sold  which  was  covered  by  mortgages 
executed  prior  to  any  contract  with  the  inter- 
venors with  respect  to  rolling  stock,  and  it 
is  the  proceeds  of  this  sale  wnich  the  inter- 
venors are  seeking  to  appropriate.  They 
cannot  say  that  their  property  was  sold,  or 
that  by  such  fact  they  have  an  interest  in 
the  proceeds  of  sale.  Fourth.  The  sale  real- 
ized only  a  small  proportion  of  the  mort- 
gage debts.  There  was  no  surplus  above  the 
mortgages  for  distribution  to  tne  intervenors 
or  among  general  creditors.  In  fact,  only  a 
small  fraction  of  the  mortgage  debt  was  real- 
ized. Fifth.  During  these  four  months  no 
demand  for  possession  or  rental  was  made  of 
the  receiver  by  any  of  the  intervenors,  or 
anyone  for  them,  with  the  single  exception 
of  what  may  be  known  as  the  **  Grant** 
claims,  and  in  respect  to  them  the  demand 
for  possession  was  met  by  refusal  on  the  part 
of  the  receiver  and  a  proposition  for  pur- 
chase at  the  unpaid  portion  of  the  purohase 
price,  which  proposition  was  accepted  by 
such  intervenors,  but  never  finally  carried 
into  efiPect. 

Upon  these  facts  we  remark,  first,  that  the 
appointment  of  a  receiver  vests  in  the  court 
no  absolute  control  over  the  property,  and  no 
general  authority  to  displace  vested  contract 
liens.  Because  in  a  few  specified  and  lim- 
ited cases  this  court  has  declared  that  unse- 
cured claims  were  entitled  to  priority  over 
mortgage  debts,  an  idea  seems  to  have  ob- 
tained that  a  court  appointing  a  receiver  ac- 
quires power  to  give  such  preference  to  any 
general  and  unsecured  claims.  It  has  been 
assumed  that  a  court  appointing  a  receiver 
could  rightfully  burden  the  mortgaged  prop- 
er^ for  thb  payment  of  any  unsecured  in- 
debtedness, uideed,  we  are  advised  that 
some  courts  have  made  the  appointment  of  a 
receiver  conditional  upon  the  payment  of  all 
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unsecured  indebtednesf*  .  preference  to  the 
mortgage  liens  sought  to  m  enforced.  Can 
anything  be  concei  vea  which  more  thoroughly 
destroys  the  sacredness  of  contract  obliga- 
tions? One  holding  a  mortgage  debt  upon 
a  railroad  has  the  same  right  to  demand  and 
expect  of  the  court  respect  for  his  vested  and 
contracted  priority  as  the  holder  of  a  mort- 
gage on  a  farm  or  lot.  So,  when  a  court  ap- 
points a  receiver  of  railroad  property,  it  has 
no  right  to  make  that  receivership  condi- 
tional on  the  payment  of  other  than  those  few 
unsecured  claims  which,  by  the  rulings  of 
this  court,  have  been  decla^ped  to  have  an 
equitable  priority.  No  one  is  bound  to  sell 
to  a  railroad  company  or  to  work  for  it, and 
whoever  has  dealings  with  a  company  whose 

Eroperty  is  mortgaged  must  be  assumed  to 
ave  dealt  with  it  on  the  faith  of  its  personal 
responsibility,  and  not  in  expectation  of  sub- 
sequently displacing  the  priority  of  the  mort- 
gage liens.  It  is  the  exception  and  not  the 
rule  that  such  priority  of  liens  can  be  dis- 
placed. We  emphasi  ze  this  fact  of  the  sacred  - 
ness  of  contract  liens,  for  the  reason  that  there 
seems  to  be  growing  an  idea  that  the  chan- 
cellor, in  the  exercise  of  his  equitable  powers, 
has  unlimited  discretion  in  this  matter  of  the 
displacement  of  vested  liens.  8t,  Louie,  A.dt 
T.  H.  R  Co.  V.  deteland,  C.  C.  A  L  R.  Co, 
125  U.  S.  658-678{;81 :  832-887] .  So  that  these 
intervenors  acquired  no  right  of  priority  by 
virtue  of  their  antecedent  contracts  of  sale. 
But  it  is  urged,  and  with  force,  that  the  court 
did  not  allow  contract  price,  but  only  rental ; 
and  the  question  is  asked.  May  n  court, 
through  its  receiver,  take  possession  of  prop- 
erty and  pay  no  rental  for  it?  If  it  may 
legitimately  compel  the  operation  of  the 
railroad  in  the  hands  of  its  receiver,  in  order 
to  discharge  \hQ  obligations  of  the  company 
to  the  publio,  may  it  not  also,  and  must  it 
not  also,  burden  that  receivership  and  the 
property  in  charge  of  the  receiver,  with  all 
the  expenses  connected  with  the  operation  of 
the  road,  together  with  reasonable  rentals 
for  the  property  used  and  necessary  for  the 
operation  or  the  road?  As  to  the  general  an- 
swer to  these  inquiries,  we  have  no  doubt.  A 
court  which  appoints  a  receiver  acquires,  by 
virtue  of  that  appointment,  certain  rights 
and  assumes  certain  obligations,  and  the  ex- 
penses which  the  court  creates  in  discharge 
of  those  obligations  are  burdens  neccasurily 
on  the  property  taken  possession  of,  and  this 
irrespective  of  the  question  who  may  be  the 
ultimate  owner,  or  who  may  have  the  pre- 
ferred lien,  or  who  may  invoke  the  receiver- 
ship. So  if,  at  the  instance  of  any  party 
rightfully  entitled  thereto,  a  court  should 
appoint  a  receiver  of  property,  the  same  be- 
ing railroad  property,  and  therefore  under 
an  obligation  to  the  public  of  continued 
operation,  it,  in  the  administration  of  such 
receivership,  might  rightfully  contract  debts 
necessary  for  the  operation  of  the  road,  either 
for  labor,  supplies  or  rentals,  and  make  such 
expenses  a  prior  lien  on  the  property  itself ; 
and  it  is  in  reliance  on  this  general  proposi- 
tion that  the  intervenors  insist  on  an  affirm- 
ance of  the  decree. 

But  as  against  this  we  are  confronted  with 
these  facts :    The  court  never  made  any  order 
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for  some  purpoees  he  has  t  right  of  appeal. 
It  was  said  by  Mr.Jtutiee  Miller,  in  the  opin- 
ion 0t  the  court,  that  "it  is  certainly  true 
that  he  cannot  appeal  from  the  orifi;inal  de- 
cree of  foreclosure,  nor  from  any  omer  order 
or  decree  of  the  court  made  prior  to  his  bid. 
It,  however,  seems  to  be  well  settled  that,  after 
a  decree  adjudicating  certain  rights  between 
the  parties  to  a  suit^  other  persons  having  no 
previous  interest  in  the  litigation  may  become 
connected  with  the  case,  in  the  course  of  the 
subsequent  proceedings,  in  such  a  manner  as 
to  subject  uiem  to  the  Jurisdiction  of  the 
court  and  render  them  liable  to  its  orders; 
and  that  they  may  in  like  manner  acquire 
rights  in  regard  to  the  subject  matter  or  tiie 
litigation,  which  the  court  is  bound  to  pro- 
tect.** **A  purchaser  or  bidder  at  a  master's 
sale  in  chancery  sublects  himself  quoad  hoe 
to  the  Jurisdiction  of  the  court,  and  can  be 
compelled  to  perform  his  agreement  specifi- 
cally. It  would  seem  that  ne  must  acquire 
a  corresponding  right  to  appear  and  claim, 
at  the  hai^ds  of  the  court,  such  relief  as  the 
rules  of  equity  proceedings  entitle  him  to." 
(041  ^^  follows  from  this  decision  that  his  right 
of  appeal  must  extend  to  all  matters  adjudi- 
cated after  his  bid,  which  affect  the  terms 
of  that  bid,  or  the  burdens  which  he  assumes 
thereby,  and  which  are  not  withdrawn  from 
his  challenge  by  the  terms  of  the  decree 
under  which  he  purchases.  If  by  the  decree 
the  sale  is  to  be  made  subject  to  certain  con- 
ditions, the  purchaser  acquires  no  right  to  be 
heard  as  to  those  conditions,  either  in  the 
trial  or  appellate  courts.  Such  was  the  ml  ing 
in  Suoann  v.  Wright,  110  U.  8.  590  [28 ;  262] .  in 
which  it  was  adjudged  that,  where  a  decree 
directed  that  a  sale  should  be  made  subject 
to  liens  established  or  to  be  established,  on 
references  previously  had  or  then  pending 
before  a  master,  a  purchaser  at  such  sale 
would  not  be  heard  either  in  the  trial  or  ap- 
pellate court  to  dispute  the  validity  of  the 
liens  thus  establi^ed.  This  ruling  was 
placed  distinctly  on  the  ground  that  by  the 
very  terms  of  the  decree  the  purchaser  was  to 
take  the  chances  of  the  allowance  of  all  the 
claims  then  pending,  and  therefore  their  va- 
lidity and  extent  was  a  matter  simply  between 
the  claimants  and  the  parties  to  the  mort- 
gage ;  but  the  contingency  now  presented  was 
foreshadowed  in  the  opinion,  for  it  says: 
**  If  the  court  had,  in  Uie  decree  of  sale,  re- 
served to  the  purchaser,  although  not  a  party 
to  the  proceedings,  the  right  to  appear  and 
contest  any  alleg^  liens  then  uncter  exami- 
nation, and  therefore  not  establi^ed  by  the 
court,  an  entirely  different  question  would 
have  been  presented.  But  no  such  reserva- 
tion was  made ;  and  the  purchaser  was  re- 
quired, without  qualification,  to  take  the  prop- 
erty, upon  confirmation  of  the  sale,  subject 
to  the  liens  already  established,  or  which 
might  on  pending  references  be  established, 
as  prior  ind  superior  to  the  Hens  of  the 
first-mortgage  bondholders.  ** 

The  rignt  of  purchasers  at  a  foreclosure 
•ale  to  be  heard  on  the  question  of  compen- 
sation to  trustees  and  others,  both  in  the  trial 
and  appellate  courts,  was  affirmed  in  WU- 
Ham  V.  Morgan,  111  U.  8.  684  [28:  5591, 
when,   as  in  that  case,  by  the  terms  of  the 
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decree,  the  amount  of  sndh  compensation 
placed  an  additional  burden  upon  the  pur- 
chasers. The  case  of  Swann  v.  Wright^  auprc^ 
was  referred  to  in  the  opinion,  and  distin* 
ffuished  on  the  ground  of  the  express  provis- 
ions in  the  decree  as  to  the  t^ms  of  sale.  r961 
8ee  also  ifiruorl  T.  Gay,  137  U.  8.  618  [82:  ^ 
191]  ;  Centrai  TruMt  Co.  v.  QrarU  Loeamative 
Win'ks,  186  U.  8.  207  [84 :  971 .  Deducible 
from  these  authorities,  as  applicable  to  the 
facts  in  this  case,  and  supported  by  sound  rea- 
sons, are  the  following  propositions :  First. 
A  party  bidding  at  a  foreclosure  sale  makes 
himself  thereby  a  party  to  the  proceedings, 
and  subject  to  the  Jurisdiction  of  the  court 
for  all  orders  necessary  to  compel  the  per- 
fecting of  his  purchase,  and  witn  a  ri^htto 
be  hem  on  all  questions  thereafter  arising, 
affecting  his  bid,  which  are  not  foreclosed 
by  the  terms  of  the  decree  of  sale,  or  are  ex- 
pressly reserved  to  him  by  such  decree. 
Secondly.  Where  not  concluded  bv  the  terms 
of  the  aecree  any  subsequent  rulings  which 
determine  in  what  securities,  of  diverse  value, 
his  bid  shall  be  made  good,  are  matters 
affecting  his  interests,  and  in  which  he  has 
a  right  to  be  heard  in  the  trial  court,  and 
by  appeal  in  the  appellate  court.  In  the 
case  at  bar,  it  is  obvious  that  the  amount 
of  intervening  claims  to  be  subsequently  al- 
lowed was  a  matter  affecting  the  interests  of 
the  purchaser,  and  in  terms  reserved  to  him 
by  the  decree  of  sale.  Supplementing  and 
strengthening  this  right,  reserved  ana  sub- 
stantial, is  me  recital  in  the  allowance  of 
the  appeal  that  the  party  purchasing  is  him- 
self a  Dondholder,  and  trustee  and  represen- 
tative of  the  'other  bondholden;  which,  if 
not  conclusive  as  to  the  extent  of  interest  in 
the  litigation,  is  not  to  be  ignored  as  wholly 
a  matter  of  surplusage,  but  ought  to  be  as- 
sumed as  correct ;  and  which  is  not  to  be 
disrefl^arded  simply  because  the  evidences  of 
that  &ct  are  not  preserved  in  the  record. 

These  conclusions  compel  an  inquiry  as  to 
the  validity  of  the  adjudications  in  respect  to 
the  intervening  claims.  They  were  for  the 
rental  of  rolling  stock,  and  our  examination 
must  therefore  proceed  to  the  facts  upon 
which  the  adjudications  were  made :  This 
rolling  stock  was  obtained  by  the  railroad 
company,  a  consolidated  corporation,  from 
certain  manufacturers,  the  appellees  herein, 
on  contracts  of  purdiase.  These  in  form 
were  leases,  but  in  substance,  and  properly 
so  adjudged,  were  contracts  of  purchase,  re- 
serving title  in  the  vendors  until  after  the 
payment  of  certain  annual  sums,  called  if^%] 
rents,  and  with  the  right  to  retake  pos- 
session on  default  in  payment.  Full  pay- 
ment of  the  purchase  price  was  never  made. 

The  first  bills  under  which  the  receiver 
was  appointed  were  filed  August  1,  1888, 
by  a  Judgment  creditor.  The  trustees  in 
the  several  mortgages  were  made  parties  to 
these  bills.  They  entered  their  appearance, 
and,  neither  objecting  nor  consenting,  the 
receiver  was  appointed.  Such  receivership 
was  continued  four  months  and  until  De- 
cember 1,  1888,  at  which  time*bills  were 
filed  by  tiie  trustees  for  the  foreclosure  of 
their  mortgages  and  a  receiver  was  appointed 
thereunder.    The  first  inquiry  presented  is 
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of  than  was  needed,  it  was  their  mistake. 
The  court  is  not  to  be  assumed  to  be  an  ex- 
perienced railroad  manager,  knowine  exactly 
the  amount  of  rolling  stock  needed  for  the 
operation  of  the  road.  It  may  justly  assume 
that  what  had  been  contracted  for  was  nec- 
essary, and  if  the  trustees  ask  that  all  may  be 
taken  possession  of,  it  may  act  upon  that  as 
a  declaration  that  all  it  necessary,  and  that 
rental  value  is  to  be  paid  for  all.    Theirs  is 

[108]  the  inquiry,  and  not  tne  court's.  It  is  a  mis- 
take to  suppose  that  their  duties  in  respect 
to  the  foreclosure  proceedings  are  formal, 
merely,  or  limited  to  the  employment  of 
counsel  and  the  handling  of  securities.  They 
assume  all  the  obligations  of  a  party  to  the 
suit  They  are  charged  with  the  care  of  the 
entire  mortgage  interest.  They  ask  and  re- 
ceive large  allowances  for  carine  for  that  in- 
terest ;  and  it  is  a  part  of  their  duty  to  make 
examination  and  become  fully  informed  in 
respect  to  the  property,  its  liens,  what  is 
needed  for  its  operation,  and  what  can  pru- 
dently and  safely  be  dispensed  with,  upon 
such  information  their  application  shoula  be 
based.  It  is  true  the  CQurt  is  not  concluded 
by  their  representations ;  but  its  information 
is  in  the  first  instance  derived  therefrom,  and 
it  may  and  does  generally  act  upon  them ; 
and  its  action,  basS  on  them,  must  be  held 
to  be  conclusive  so  far  as  concerns  the  interest 
they  represent,  in  respect  to  all  liabilities 
and  obligations  flowing  from  the  possession 
of  a  receiver.  Whatever  action  the  court  may 
take  thereafter,  on  information  furnished  by 
its  receiver,  or  by  them,  or  otherwise,  in  re- 
spect to  the  property  not  primarily  charge- 
aole  with  their  lien,  its  first  action  is  the  rec- 
ognition of  the  validity  of  their  application ; 
imd  the  taking  possession  of  all  the  property 
the^  name  is  in  reliance  upon  their  represen- 
tation that  all  is  needed  for  the  operation  of 
the  railroad  and  that  they  consent  either  to 
the  payment  of  the  unpaid  purchase  price  of 
any  property  thus  taken  possession  of,  or  a 
reasonable  rental  for  the  use  of  the  same. 
Ck)nsider  for  a  moment  the  ordinary  expe- 
rience of  railroad  building,  as  developed  in 
the  story  of  this  case.  T^e  franchise  is  ac- 
quired, the  corporation  organized  and  a  first 
mortgage  placed  upon  the  property,  with 
the  usual  ^after-acquired  property"  clause 
in  it.  The  construction  of  the  railroad  pro- 
ceeds ;  it  is  finished ;  rolling  stock  is  neces- 
nry,  and  the  corporation  acquires  it  under 
conditional  contracts  of  purchase.  The  enter- 
prise is  a  failure ;  the  mortgage  interest  is  un- 
paid ;  the  trustee,  discharging  its  duty,  is 
Dound  to  know  that  the  rolling  stock  is  held 
subject  to  the  liens  attending  its  purchase. 
It  asks  the  court  to  take  possession  not  alone 
of  the  realty,  but  also  of  the  rolling  stock 
thus  acquired  and  held.    The  application  is 

[lOS]  not  resisted.  The  court  is  ignorant  of  the 
histoiT  of  the  enterprise ;  it  sustains  the  ap- 
plication and  appoints  a  receiver,  and  the 
rolling  stock  is  taken  possession  of  by  that 
receiver.  Can  it  be  held  that  such  posses- 
sion, taken  at  the  instance  of  the  trustee, 
casts  no  burden  on  the  road,  either  for  the 
purchase  prioe  or  rental  prior  to  the  claim  of 
&ie  orifioal  mortEagef  Can  the  trustee, 
forelbl  J,  throagh  the  powm  of  the  court, 
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compel  an  appropriation  of  this  rolling  stock, 
for  the  benefit  of  the  property  subject  to  ita 
lien  without  compensation?    Does   not  ita 
application  for  possession  carry  with  it  an 
assent  that  rental  for  such  rolling  stock  shall 
be  first  paid,  as  one  of  the  expenses  of  the  re- 
ceivership which  it  has  invoked?    But  one- 
answer  can   be  made  to  this  inquiry,    and 
that  is  that  its  application  is  a  consent  to  the* 
payment  of  reasonable  rental  during  the  pos- 
session of    the  receiver— a   rental  not  based 
upon  the  use  actually  made  by  the  receiver, 
but  on  the  ordinary  value  of  the  rental   of 
such  property.    So,  although  it  may  be  true, 
as  claimed  by  coimsel,  that  more  was  taken 
possession  of  than  was  needed,  and  that  there- 
was  only  a  limited  use  of  each  ^at  and  engine, 
yet  the  case  is  to  be  taken  asUiough  all  were* 
needed  and  full  use  made  of  all;  and  that 
sum  which  would  be  reasonable  rental  value- 
for  such  use  should  be  paid.    Such  value  ia 
not  to  be  determined  by  the  amount  of  actual 
use,   but  by  what,  in  the  first  instance  and 
before  the  use  had  been  had,  would  be  ad- 
iudj^ed  a  reasonable  rental  value.    Upon  such 
basis  no  complaint  can  be  made  of  the  amount 
fixed  by  the   court,  reducing  as  it  did  the 
amount   reported   by    the   master. 

These  are  the  only  matters  which,  by  the 
exceptions  filed  to  the  master's  report  re- 
specting rentals,  were  reserved  for  our  con- 
sideration. Our  conclusion,  therefore,  in  the 
two  cases  is  that  the  decree  must  be  re- 
versed, and  the  cases  remanded  with  instruc- 
tions to  strike  out  all  allowances  for  rental 
prior  to  December  1,  1883,  the  time  when  the 
receiver  was  appointed  at  the  instance  of  the 
mortgagees,  and  to  allow  the  rentals  as  fixed 
for  the  time  subsequent  thereto. 

Counsel  for  the  Grant  claims  expressly 
stated,  in  open  court,  in  his  argument,  that 
in  case  certain  appeals  from  the  Sixth  Cir- 
cuit were  aflSrmed  Uiere  might  result  a  double 
allowance  to  his  clients,  wnich  they  did  not 
insist  upon.  As  the  details  and  sum  are  not 
clearly  presented,  we  can  only  say  that  this 
matter  must  be  taken  into  account  in  the  iub- 
seouent  disposition  of  the  cases. 

lUvdrted. 

Mr.  Justice  Bradley  dissents. 


TEXAS  &  PACIFIC    RAILWAY    COM- 

PANY  BT  AL.,  AppU., 
V. 

THE  CITY  OP  MARSHALL. 


THE  CITY  OP  MARSHALL,  Appt., 

TEXAS   A  PACIPIC    RAILWAY    COM- 
PANY BT  AL. 

(Bee  8.  C  Baporter^s  ed.  80B-407.) 

Cantraei  qf  railroad  company  to  establiih  it» 
terminui  and  machine  ehope  and  car  works^ 
at  a  particular  place—construction  of  same— 
what  is  a  compliance  with  it— interests  of 
public— "permanmf'  does  not  mean  "foreter*^ 
'-if  contract  be  perpetual,  equity  cannot  en- 
force it— action  at  law  proper— damages, 

1.  Where  a  olty  donated  Iti  bonds  and  land  to  a 
ndlxoad  oompany  in  oonslderation  that  the  oom- 
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IMU17  would  permanentlr  flftftbUsh  itt  6Mtem 
terminus  and  Tejnt  ofBoe,  and  estabUfh  and  oon- 
■truot  Ha  main  machine  ahops  and  oar  works,  at 
said  oitjr,  to  which  the  oompany  agreed,  the  e^ 
senoe  of  the  contract  Is  that  this  should  be  done 
In  Its  prooessof  construction,  with  the  purpose 
that  It  should  be  permanent 

:2.  But  It  did  not  amount  to  a  oorenant  that  the 
company  would  forever  keep  Its  terminus,  map 
chine  shops  and  car  works  there. 

3.  8uch  contract  Js  satisfied  and  performed  when 
the  company  establishes  and  keeps  a  depot  and 
sets  In  operation  oar  works  and  machine  shops 
and  keeps  them  ffolng  for  eight  yean,  and  until 
the  Interests  of  the  company  and  of  the  public 
demand  the  removal  of  some  or  all  of  thede  sub- 
jects of  the  contract  to  another  place. 

4.  This  was  the  flair  meaning  of  the  words  **per- 
manen  t  establishment,**  as  there  was  no  intention, 
at  the  time  of  making  the  contract,  of  removing 
or  abandoning  them;  the  word  ** permanent** 
does  not  mean  ^^orever,**  or  existing  forever. 

^  But  if  the  contract  is  perpetual,  it  is  one  not  to 
be  enforced  in  equity;  for  under  a  decree  of 
spetdflc  performance  the  court  would  assume  an 
endless  duty,  inappropriate  to  its  functions. 

4.  The  injury  suffered  by  the  city  from  the  re- 
moval of  part  or  all  of  what  the  company  en- 
gaged to  establish  there,  should  be  compensated 
by  a  single  judgment  In  an  action  at  law,  leaving 
the  company  to  pursue  the  course  which  its  In- 
terests and  tboso  of  the  public  demand. 

7.   That  there  is  no  rule  by  wlilch  the  damages  can 
be  estimated  with  precision  is  not  a  conclusive 
objection  against  a  resort  to  a  court  of  law. 
[Nos.  293,  1105.] 

Argued  Apr.  23,  £4, 1S90.  Decided  May  19, 1890. 

APPEALS  from  a  decree  of  the  drcnlt 
Court  of  the  United  States  for  the  Eastern 
District  of  Texas,  forbidding  the  Texas  and 
Pacific  Railway  Company  from  removing  any 
more  of  its  ofilces  from  the  City  of  Marshall, 
;and  enjoining  it  to  continae  at  that  place  those 
which  remained  there,  and  otherwise  to  per- 
form its  contract  to  establish  the  eastern  ter- 
minus of  its  railroad  and  its  principal  oflSces 
nt  said  City  of  Marshall  lieoened,  with 
•directioM  to  ihs  Circuit  Court  to  dimim  tike 

4Uit, 

The  facts  are  stated  in  the  opinion. 

Meetri,  John  F.  Dillon  and  Harry  Huh- 
^rd,  for  the  Railway  Company  et  oL: 

The  Railway  Company  has  completely  ful- 
dlled  the  contract. 

Mead  v.  BaUard,  74  U.  6.  7  WaU.  290  (19: 
190);  JeffereonviUe,  M.  dL  R  Oo.j.  Barbour, 
:89  tnd.  875. 

The  contract  is  so  indefinite  and  incomplete 
in  its  terms  as  to  what  the  Railway  Company 
agreed  to  do  that  a  court  of  equity  will  not 
attempt  to  enforce  spedflc  performance,  but 
will  leave  the  oomplainant  to  its  action  al  law 
for  damages. 

Pomeroy,  Spec.  Pert  ^  145;  Button  T.  Lie- 
Ur,  8  Atk.  888;  CoUon  y.  Thompson,  16  U.  8. 
2  Wheat  888.  841  (4:  258.  256;;  Henneeeey  y. 
WoolvDorth,  128  U.  8.  488,  442  (82:  600,  mS; 
WiUon  y.  Northampton  A  B.  J.  R.  Co.  L.  R. 
9  Ch.  279:  Brace  y.  Wehnert,  25  Beay.  848 ; 
Norrie  y.  Jaekeon,  1  Johns.  A  Hem.  819;  Price 
y.  Beneanee,  4  Hare.  508:  Stvart  y.  London  db 
if.  W.RCo.l  DeO.  M.  A;  Q.  721;  SouthWalee 
E.  Co.  y.  Wythee,  6  DeG.  M.  A;  Q.  880;  Taylor 
▼.  P&rUngim,  7  DeO.  M.  &  Q.  828. 


It  would  be  impracticable,  If  not  impossible, 
for  the  court  to  enforce  spedflc  perf ormanoe 
of  this  contract,  because  the  acts  to  be  per- 
formed under  it  are  complicated  and  numerous, 
and  would  require  continued  superyision  bj 
the  couft  In  order  to  render  a  decree  effect- 
lye. 

Pomeroy,  8i)ec.  Perf.  g§  288.  807,  812^fitf<- 
land  Marble  Co.  y.  Ripley,  Tt  U.  8.  10  Wait 
889  (19:  956);  Port  CltnUm  R  Co.  y.  Cleveland 
dbT,RCo,  18  Ohio  8t  544 ;  Bou  y.  UnionP. 
R  Co,  1  Woolw.  26;  8outh  Walee  R  Co.  y. 
Wytha,  1  Eay  &  J.  186.  6  DeG,  M.  A  Q.  880; 
Fallon  y.  Mieeouri  d  M.  R  Co.  1  Dfll.  121; 
P&toell  Duffryn  Bteam  Coal  Co,  y.  Tqf  VaieR 
Cb.  L.  R  9  Ch.  SSI;  Booth  y.  PoUard,  4 
Tounee  A  0.  Ezch.  61;  PoUard  y.  Clayton,  1 
Eay  &  J.  462. 

Equity  cannot  enforce  performance  of  this 
contract  as  of  a  negatiye  covenant:  both  the 
contract  and  Uie  decree  are  afflrmative.  and  re- 
quire the  performance  of  continuous  affirm- 
atiye  acts. 

Hooper  T.  Brodrick,  11  Sim.  47;  PuUman  P. 
Car  Co,  V.  Texat  db  P.  B,  Co.  11  Fed.  Rep. 
625;  Manh  v.  Fairbury.P.  d  H.  W,  B,  Co. 
64  ni.  414;  8t.  Joeeph  dbD.C.R  Co.  y.  Byan, 
11  Kan.  602;  WiUiameon  y.  Chicago.  R  I.  d 
P,R  Cb.  58  Iowa.  126;  CoUine  v.  Plumb,  16 
Yes.  Jr.  454;  CastoeU  v.  Oibbe,  88  Mich.  881. 

The  contract  was  yoid  as  against  pubUo 
Dolicy. 

Qreenhood,  Pub.  Pol.  828:  Beetor  y.  Wathen. 
60  ni.  188;  St.  Louis,  J.  d  C,  B.  Co.  y.  Makers, 
1\  VI.  592;  8t.  Josq>h  dD.  C.  R  Co.  y.  Byan, 
11  Ean.  602;  Paeific  R  Co.  y.  Beely,  45  Mo. 
212;  WiUiameon  y.  Chicago,  R  L  d  P.  R  Co. 
58  Iowa.  126;  Fuller  y.  Dame,  18  Piclc.  478; 
Qreenhood.  Pub.  Pol  818.  case  YL;  Hartford 
dN.H.RCo.y.  New  York  d  N,  H.  B.  Co. 
8  Robt  (N. Y.)  411;  Slate  y.  BofiSord  dN.K 
B.  Co.  29  Conn.  588. 

Hiere  was  no  contract  permanently  to  main- 
tain  the  **main  machine  shops"  or  "car 
works  "  at  the  City  of  Marshall. 

CrieM  Mut.  Ine.  Co.  y.  Wright,  68  U.  a  1 
Wall  456.  468  (17:  505.  508} ;  Oarrieon  y. 
United  States,  74  U.  8.  7  WflOl  688,  691  (19: 
277, 278);  Noonan  y.  Bradley,  76  U.  8. 9  Wall 
894,407(19:  757,  761). 

The  complainant  has  an  ample  remedy  In  an 
action  at  uw  for  damages ;  and  therefore 
specific  performance  should  be  refused. 

Pomeroy.  Spec.  Perf.  8,  noU  t,  S  185;  WO- 
lard  V.  Taylor,  75  U.  8.  8  Wall.  557  (19:  501). 

Meeere.  Jama  Turner,  C.  B.  KUgore,  W. 
Hallett  Phillips  and  A.  H.  Oarlanct  for 
the  City  of  Marshall : 

Where  the  remedy  at  law  Is  not  plain,  ado> 
quate  and  complete,  equity  will  decree  the 
specific  performance  of  a  contract,  unless  the 
agreement  Inyolyes  the  exercise  of  sidll  or 

Sersonal  labor,  or  the  performance,  under  the 
irection  of  the  court,  of  successlye  and  con- 
tinuous acts,  for  a  considerable  period  of  timei 
2  High.  Injunc.  S  1106;  1  Wood.  Ry.  Law, 
607,  g  210;  Pomercy.  Eq.  ft|  1402.  im,  1406; 
-  .  86  725.  1566, 15(6;  Pomen^,  8pea 


Stonr.  Eq.  g§  725.  1566, 
Pert  g^.  25.  810-812. 


In  cases  where  equity  mighl  noi  decree 
specific  performance  of  a  ccmtrtct,  tt  wlU.  If 
tne  injury  is  otherwise  irxepaimble,  rastrain  the 
breach  of  agreement,  not  only  where  it  con- 
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tilns  a  n^gatlTe  ooTenant,  but  where  each  a 
oovenaat  may  be  implied. 

2  High,  Injunc.  ^  1109.  1164,  1165;  Em^ 
€aU  T.  MadUon  Uhiv&niiu,  8  Barb.  174;  Singer 
Iffg.  Oo.  T.  Union  B.  M,  db  E.  Oo.  ^  Fish. 
Pat.  Oaa.  480,  1  Holmee,  258;  WolverhampUm 
SW.KOo.  T.  London  db  If.W.  R  Oo.  h.K 
16  Eq.  488 ;  8  Panons.  Oont  (6th  ed.)  876; 
Montaguer.  Fioekton,  L.  R  16  Eq.  189;  Web- 
&Ur  T.  Dmon,  8  Jar.  K.  8.  482;  Qreairex  t. 
Oroatnx,  1  DeQ.  ft  8m.  692;  Murdoeiei  Oa$e, 
2  Bland,  Ch.  461,  20  Am.  Dec.  892,  note; 
Bolfe  T.  BolfB,  16  Sim.  BSiOhieago  d  A.  iL 
Co.  T.  Jf&w  Tork,  L.B.dW.R  Go.  24  Fed. 
Bep.  516,  22  Am.  ft  Eng.  R.  R  Cas.  265 ; 
Rutland  MarUe  Oo.  t.  Ripley,  77  U.  8. 10  Wall 
889  a9:  965);  PtojpU^.  LouiiviUe  db  N.  R  Oo. 
(HI)' 8  Weet.  Rep.  90;  Weetem  U.  Tdeg.  Oo. 
▼.  Union  P.  Oo.  1  MoOraiy,  418,  558,  581; 
Jonee  ▼.  North,  L.  R  19  Eq.  426;  DeMaitoe  y. 
Gifmn,  4  DeG.  ft  J.  276,  ^9;  Vineent  ▼.  Ohi- 
cago  dA.R  Cb.  49  Bl  88;  Jmtnk  y.  Brunne- 
mann,  8  W.  Va.  462;  Cole  8.  M.  Oo,  t.  Vir- 
ginia  dt  O.  K  W.  Co.  1  8awj.  470. 

It  wiD  Dot  avafl  the  defendant  tiiat  the  work 
undertaken  in  yiolation  of  the  agreement  is 
one  of  great  public  importance,  or  that  great 
inconvenience  is  likely  to  result  to  the  public 
in  case  he  be  compelled  to  perform  his  agree- 
ment. 

2  High,  Injonc.  $  1185;  Lloyd  y.  London,  C. 
dt  D.  R.  Oo.  2  De<^.  J.  ft  8.  568;  Rij^ael  ▼. 
Thamee  Valley  R  Oo.  L.  R  2Ch.  147:  Foitwv. 
Birmingham,  W.dbD,RCo,2  Week.  Rep.  878. 

The  contract  bound  the  defendant  to  make 
Marshall  its  eastern  terminus. 

Union  P.  R  Co.  v.  HaU,  91  U.  8.  848  (28: 
428). 

The  City,  whose  inhabitants  are  beneficiaries 
of  such'a  contract,  is  the  proper  par^  to  sue 
for  the  enforcement  of  the  agreement. 

Story,  Eq.  $  901a. 

In  cases  where  the  contract  is  indefinite  or 
ambiguous,  the  practical  interpretation  by  the 
parties  themselTes  is  entitled  to  great,  if  not 
controlling,  infiuence. 

Naeh  y.  Towne,  72  U.  8.  6  Wall  699  (18: 
€29);  PhUadOphui,  W.  dt  B.  R  Oo.  t.  TnnSle, 
77  U.  8.  10  WaU.  867  (19:  948). 

Mr.  Juitiee  Miller  delivered  tk^  opinion 
of  the  court : 

These  are  appeals  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Texas.  The  suit  was 
originally  brought  by  the  City  of  Marshall 
in  the  Court  of  the  Fourth  Judicial  District 
of  the  State  of  Texas  against  the  Texas  ft 
Pacific  Railway  Company,  and  was  after- 
wards removed  by  that  Company  into  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Tdxas.  The  suit  was  a 
bill  in  chancery  which  sought  relief  for  a 
-violation  of  its  contract  by  the  Railway 
Company  that  it  would  establish  the  eastern 
terminus  of  its  railroad  at  the  City  of  Mar> 
ahall  in  the  State  of  Texas,  and  would  also 
-establish  its  principal  offices  of  the  road  at 
ihat  place. 

The  bill  sets  out  as  the  written  evidence 
of  this  contract  a  letter  from  F.  B.  Sexton, 
E.  D.  Blanch  and  M.  D.  Ector  on  the  part 
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of  the  City  of  Marshall,  to  Thomas  A.  Scott, 
president  of  the  Railway  Company,  raid  the 
reply  of  Mr.  Scott  to  this  commuTiCation. 
These  letters  are  set  out  as  exhibits  to  the 
bill  and  are  as  follows : 

*«  Marshall,  Texas,  June  26th,  1872. 
''Col.   Thomas  A.   Scott,   President  of  the 
Texas  ft  Pacific  Railway  Company,  Phila- 
delphia, Penn. 

**Sfr:  Pursuant  to  your  request  we  now 
present  to  you,  to  be  laid  beiore  the  board 
of  directors  for  the  Texas  ft  Pacific  Railway 
Company,  a  written  statement  of  the  agree- , 
ment  made  at  Mrs.  King's  Hotel,  in  this  City, 
on  the  22d  inst. ,  between  yourself,  on  behalf 
of  ^said  Railway  Company  and  the  under- 
signed, on  behalf  of  the  City  of  Mar- 
shall. 

''The  County  of  Harrison  (of  which  the 
City  of  Marshall  is  the  coimty  seat)  has  de- 
termined, in  the  manner  required  by  an  Act 
of  the  Legislature  of  tne  State  of  Texas, 

gassed  April  12,  1871,  to  donate  to  said  Texas 
;  Pacific  Railway  Company  three  hundred 
thousand  dollars  in  the  bon(is  of  said  county, 
payable  In  gold  coin,  having  thirty  years  to 
run,  and  bearing  seven  per  centum  interest 
per  annum,  and  to  levy  a  tax  in  the  manner 
required  by  said  Act,  to  provide  for  the 
payment  of  the  principal  ana  interest  of  said 
bonds,  upon  the  condition  that  said  Company 
shall  establish  its  eastern  terminus  and 
Texas  office  at  the  City  of  Marshall,  and 
shall  locate  and  construct  at  said  City  its 
main  machine  shops  and  car  works,  thereby 
securing  at  said  City  the  connections  with 
said  terminus  provided  for  by  the  Act  incor- 
porating said  Texas  ft  Pacific  Railway  Com- 
pany and  an  Act  supplemental  thereto. 

**  We  understand  that  a  full  transcript  of 
the  orders  and  decrees  of  the  County  Court 
of  Harrison  County  in  regaru  to  this  matter 
has  been  furnish^  you. 

''In  addition  to  this,  the  City  of  Marshall 
will  donate  to  said  Company  sixty-six  acres 
of  land  at  the  place  and  in  the  shape  desig- 
nated by  you  on  the  map  of  said  City, 
whereon  to  locate  the  main  machine  shops, 
car  worlcs  and  depot  of  said  Company  at  said 
City. 

"The  City  of  Marshall  will  procure  said 
land  by  issuing  its  bonds  in  accordance  with 
the  provisions  of  the  Act  of  the  Legislature 
of  Texas  already  referred  to,  which  bonds 
will  be  used  in  the  purchase  of  said  land. 

"The  citizens  of  Marshall  have  already 
undertaken  to  cash  said  bonds  to  an  extent 
sufficient  to  pur^Jiase  all  of  said  land  which 
cannot  be  procured  by  donation  directly  from 
the  owners  thereof. 

"The  details  of  acquiring  the  title  to  said 
land  by  your  Company  will  be  attended  to 
by  the  City,  and  were  explained  in  our  oon- 
versation  with  you. 

"In  consideration  of  the  donation  of  the 
said  sum  of  three  hundred  thousand  dollars 
and  said  sixty-six  acres  of  land,  the  said 
Texas  ft  Pacific  Railway  Company  will  per- 
manently establish  its  eastern  terminus  and 
Texas  office  at  the  City  of  Marshall,  and 
will  also  establish  and  construct  at  said  City 
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the  main  machine  shops  and  car  works  of 
said  Railway  Company. 
**  Awaiting  your  reply,  we  are, 
^Respemully,  your  ob't  servants, 

**F.  B.  Sexton, 
**E.  D.  Blanch, 
"M.  D.  Ector 
<* Committee  on  Part  of  City  of  Marshall.* 

**  Texas  &  Pacific  Railway  Company,  Office 
of  the  President. 

**  Philadelphia,  July  16,  1872. 
*"¥,  B.  Sexton,  E.  D.  Blanch,  M.  D.  Ector, 
Committee  on  Behalf  of  the  City  of  Mar- 
fan, Texas. 

**  Gentleman :  I  am  in  receipt  of  your  favor 
of  June  26,  setting  forth  arran^ment  be- 
tween vour  committee  anti  myself,  as  presi- 
dent of  the  Texas  &  Pacific  Railway  Com- 
pany. The  statement,  as  you  make  it,  is 
satisfactory,  and  I  will  have  the  matter  rati- 
fied at  the  first  meeting  of  our  board  of  di- 
rectors ;  but  the  absence  of  Judge  Pierrepont 
and  Mr.  Stebbins  in  Europe  for  a  few  weeks 
to  look  after  our  financial  matters  may  prevent 
me  from  getting  a  quorum  of  our  directors 
together,  but  in  due  time  it  shall  all  be  ar- 
ranged. 

"Very  respectfully, 

^Thomas  A.  Boott,  Pres.* 

The  bill  alleges  that  in  pursuance  of  this 
contract  the  County  of  Harrison,  of  which 
the  City  of  Marshall  was  the  county  seat, 
issued  its  $800,000  worth  of  bonds,  which 
were  sold  and  the  proceeds  paid  over  to  the 
Company,  and  that  the  Citv  of  Marshall 
purchased,  at  a  cost  of  $60,000,  the  sixty -six 
acres  of  land  mentioned  in  this  contract  and 
conveyed  it  to  the  Railway  Company.  This 
conveyance  was  by  two  separate  deeds,  and 
it  is  pertinent  to  note  that  in  each  one  of 
these  deeds  it  is  recited  that  the  ground  was 
conveyed  to  the  Railroad  Company  **  whereon 
to  locate  the  main  machine  shops,  car  works 
and  depot  of  said  Company  at  said  City," 
and  that  the  Texas  &  Pacific  Railway  Com- 
pany agreed  to  establish  its  eastern  terminus 
and  Texas  office  at  the  City  of  Marshall,  and 
also  to  establish  and  construct  at  said  City 
the  main  machine  shops  and  car  works  of 
said  Railway  Company.  3 

Shortly  after  these  contracts  and  convey- 
ances, which  were  made  and  completed  in 
the  years  1872-78,  the  Railway  Company  did 
establish  its  principal  offices  at  Marshall, 
constituting  that  City  its  eastern  terminus; 
so  that  the  court  finds  that  **  the  contract  was 
duly  executed  upon  both  sides,  and  that  the 
eastern  terminus  of  said  Railway  Company 
and  the  Texas  office  of  said  Company  and 
the  main  machine  shops  and  car  works  of 
said  Railway  Company  are  and  were  estab- 
lished at  the  City  of  Marshall."  The  bill 
avers  that  although  things  remained  in  this 
condition  until  some  time  in  December,  1881, 
the  defendant  has  since  that  time  moved 
various  parts  of  its  machine  shops  uid  its 
Texas  office  to  other  cities,  and,  in  fact,  has 
by  various  changes,  not  important  to  be  re- 
cited here,  cauMd  the  City  of  Marshall  to 
cease  to  be  the  terminus  of  the  road. 

In  the  view  that  we  shall  take  of  this  case 
it  is  not  important  to  inquire  what  particular 


offices  or  what  particular  machinery,  work 
shops,  etc.,  of  the  Railroad  Company  have 
been  removed  from  the  City  of  Marahall, 
nor  how  far  the  Railroad  Company  has  ceased 
to  hold  the  City  of  Marshall  as  the  eastern 
terminus  of  its  rood.  It  mav  be  conc^ed 
that  the  allegations  of  Uie  bill  and  the  evi- 
dence in  the  case  establish  the  fact  that  by 
the  operations  of  said  Railway  Company  the 
full  and  complete  object  of  the  City  of  Mar- 
shall in  its  contract  with  that  Company  is 
not  now  accorded  to  it. 

To  the  bill  there  was  a  demurrer,  which 
being  overruled,  there  was  filed  an  answer 
by  the  Company,  and  upon  the  final  hearing 
the  circuit  court  entered  a  decree  forbidding 
the  Company  from  removing  any  more  of  its 
offices  from  the  City  of  Mar&all,  and  enjoin- 
ing it  to  continue  those  which  remained 
there,  at  that  place,  and  otherwise  to  perform 
the  contract.  It  did  not,  however,  by  any 
mandatory  order,  decree  Uiat  the  corporation 
should  restore  to  the  City  of  Marshall  the  offi- 
ces, the  shops  and  the  ouer  things  connected  [898] 
with  its  operations  under  the  contract  to  that 
City,  whid)  it  had  removed.  From  this  decree 
bot&  parties  have  appealed,  the  Railway 
Company  denying  that  there  was  any  firound 
of  relief  against  it,  and  the  City  of  Mar- 
shall on  the  ground  that  the  complete  relief 
which  it  sought  had  not  been  given  to  It.       [4011 

As  regfurds  the  appeal  of  the  Railway 
Company,  two  principal  questions  are  pre- 
sented. The  first  of  these  is,  Was  there  a 
valid  contract  that  the  corporation  should 
not  only  establish  its  eastern  terminus  at 
Marshall  City  and  put  up  there  the  depot 
buildings  and  machine  shops,  car  works, 
etc.,  included  in  the  contract,  but  should 
keep  them  there  perpetual  ly  ?  Second,  If  this 
were  so,  is  it  a  contract  which  a  court  of 
chancery    should    enforce? 

If  it  were  not  for  the  word  ''permanent,* 
as  found  in  the  communication  of  the  com- 
mittee of  the  Ci^  of  Marshall  to  Mr.  Scott, 
we  should  not  think  it  easy  to  Justify  the 
inference  that  the  obligation  was  to  main- 
tain forever  at  that  place  what  the  Company 
engaged  to  establish  there.  The  clause  of 
the  letter  of  this  committee  to  Col.  Scott., 
which  tit^  mentions  the  conditions,  is  that 
the  bonds  of  the  County  of  EUtrrison  were 
voted  upon  the  condition  "that  said  Com- 
pany shall  establish  its  eastern  terminus 
and  Texas  office  at  the  City  of  Marshall, 
and  shall  locate  and  construct  at  said  City 
its  main  machine  shops  and  car  works,  there- 
by securing  at  said  City  connections  with 
said  terminus  provided  for  by  the  Act  incor>  . 
porating  said  Texas  &  Pacific  Railway  Com- 
pany and  an  Act  supplemental  thereto.* 
The  same  proposition  is  afterwards  stated  in 
the  same  letter  in  this  form :  "In  consider- 
ation of  the  donation  of  the  said  sum  of 
three  hundred  thousand  dollars  and  said 
sixty -six  acres  of  land,  the  said  Texas  and 
Pacific  Railway  Company  will  permanently 
establish  its  eastern  terminus  and  Texas 
office  at  the  Ci^  of  Marshall,  and  will  also 
establish  and  construct  at  said  City  the  mala 
machine  shops  and  osr  works  of  said  Rail- 
way Company." 

The  two  oonTeyances  by  the  City  of  tfas 
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land  which  constituted  the  sixty-six  acres,  in 
reciting  the  consideration  for  which  the  con- 
Tcyance  was  made,  speak  of  it,  as  we  have 
already  said,  as  an  agreement  to  establish 
the  eastern  terminus  at  the  City  of  Marshall, 
and  also  to  construct  at  the  Ci^  the  main 
machine  s^ops  and  car  works  of  said  Rail- 
way Company.  This  shows  that  while  the 
obligation  ox  the  Company  to  establish  its 
eastern  terminus  at  the  City  of  Marshall  and 
construct  its  depot  and  machine  shops  and 
car  works  is  spoken  of  at  one  time  as  an 
agreement  to  permanently  establish  these  ap- 
purtenances to  the  railroad,  yet  at  other 
times,  when  the  same  subject  is  mentioned 
as  the  consideration  for  what  was  done  by 
the  City  and  the  same  matters  recited,  the 
word  ^permanent"  is  omitted.  The  object 
of  the  City  might  yery  well  be  supposed  to 
haye  been  attained  by  the  selection  of  the 
City  as  a  terminus  of  the  railroad,  the  con- 
struction and  establishment  there  of  its  offi- 
ces, its  depot,  its  car  manufactoir  and  other 
machinery,  since  there  was  hardly  any 
ground  to  suppose  that  the  Railroad  Com- 
pany would  eyer  haye  inducements  enough 
to  justify  it  in  remoying  all  these  things  to 
another  place.  And  in  point  of  fact  it  ap- 
pears that  for  a  period  of  about  eight  years 
they  were  permanently  located  at  the  City 
of  Marshall.  If,  howeyer,  the  City  desired 
something  more  than  this,  if  it  desired  to 
make  sure  that  these  establishments  should 
foreyer  remain  within  the  limits  of  the  City 
of  Marshall,  and  that  the  Railroad  Company 
should  be  bound  to  keep  them  there  foreyer, 
such  an  extraordinary  obligation  should  haye 
been  acknowledged  in  words  which  admitted 
of  no  controyersy.  It  would  haye  been  yery 
easy  to  haye  inserted  into  this  contract  lan- 
guage which  forbade  the  Company  from 
eyer  remoying  the  terminus  of  tne  road  to 
some  other  point,  or  from  eyer  remoying  or 
ceasing  to  use  the  depot,  or  the  car  and 
machine  shc^,  and  thus  haye  made  the  ob- 
ligation perpetual.  But  it  seems  to  us  that 
the  real  essence  of  the  contract  was  that  the 
Railroad  Company  should,  in  its  process  of 
construction,  make  this  City  Its  eastern  ter- 
minus, and  should  establish  there  its  depot, 
its  machine  shops  and  its  car  works ;  and 
that  this  should  be  done  in  the  ordinary 
course  of  its  business,  with  the  purpose  that 
it  should  be  permanent.  But  it  did  not 
amount  to  a  coyenant  that  the  Company 
would  neyer  cease  to  make  its  eastern  ter- 
minus at  Marshall ;  that  it  would  foreyer 
keep  up  the  depot  at  that  place ;  that  it 
would  for  all  time  continue  to  haye  its  ma- 
chine shops  and  car  shops  there,  and  that 
whateyer  might  be  the  changes  of  time  and 
circumstances  of  railroad  riyalry  and  assist- 
ance, these  things  alone  should  remain  for- 
eyer unchangeable.  Such  a  contract,  while 
we  do  not  say  that  it  would  be  yoid  on  the 
ground  of  public  policy,  Is  undoubtedly  so 
far  objectionable  as  obstructing  improye- 
ments  and  changes  which  might  be  for  the 
public  interest,  and  is  so  far  a  hindrance  In 
the  way  of  what  might  be  necessary  for  the 
adyantage  of  the  railroad  itself  and  of  the 
community  which  enloyed  its  benefits,  that 
we  must  look  the  whole  contract  oyer  criti- 
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cally  before  we  decide  that  it  bears  such  an 
iinperatiye  and  such  a  remarkable  meaning. 

It  appears  to  us,  so  far  from  this,  t^t  the 
contract  on  the  part  of  the  Railroad  Company 
is  satisfied  and  performed  when  it  establishes 
and  keeps  a  depot,  and  sets  in  operation  car 
works  and  machine  shops,  and  keeps  them 
going  for  eight  years,  and  until  the  interests 
of  the  Railroad  Company  and  the  public 
demand  the  remoyal  of  some  or  all  of  these 
subjects  of  the  contract  to  some  oAer  place. 
This  was  the  establishment  at  that  point  of 
the  things  contracted  for  in  the  agreement. 
It  was  the  fair  meaning  of  the  words  **  per- 
manent establishment,  as  there  was  no  in- 
tention at  the  time  of  remoying  or  abandon- 
ing them.  The  word  **  permnncnf  does  not 
mean  "foreyer,"  or  lasting  forever,  or  exist- 
ing forever.  The  lan^age  used  is  to  be  con- 
sidered according  to  its  nature  and  its  rela- 
tion to  the  subject  matter  of  the  contract, 
and  we  think  that  these  thinfi;s  were  perma- 
nently established  by  the  Railway  Company 
at  Marshall. 

A  case  almost  precisely  like  the  one  under 
consideration  came  before  this  court  and  is 
reported  in  74  U.  8.  7  Wall.  290  [19 :  190] 
(Mead  v.  Ballard) .  Ih  that  case  the  ancestor 
of  Mead,  on  the  7th  day  of  September,  1847, 
conveyed  to  Amos  Lawrence,  of  Boston,  a 
certain  tract  of  land  in  Wisconsin,  in  which 
conveyance  was  the  following  language: 
"Said  land  being  conveyed  upon  the  express 
understanding  and  condition  that  the  Law- 
rence Institute  of  Wisconsin,  chartered  by 
the  Legislature  of  said  Territory,  shall 
be  permanently  located  upon  saia  lands, 
and  on  failure  of  such  location  being  made 
on  or  before  the  7th  day  of  September, 
1848,  and  on  repayment  of  the  purchase 
money  without  interest,  the  said  land  shall 
revert  to  and  become  the  property  of  said 
grantors.  **  The  board  of  trustees  of  the  in- 
stitute, on  the  9th  of  August,  1848,  passed 
a  resoJution  locating  the  institution  on  the 
land  described  in  t£e  deed.  The  necessary 
buildings  were  made,  and  the  institution 
was  in  full  operation  by  November,  1849. 
These  buildings  cost  about  $8,000,  but  were 
burned  down  in  the  year  1857  and  were  never 
rebuilt.  But  in  1853  a  larger  building, 
called  the  **  university, "  was  erected  on  an  ad- 
joining tract  of  land.  Under  these  circum- 
stances. Mead,  the  heir  of  the  mntor,  ten 
dered  the  purchase  money,  demanded  a 
reconveyance  of  the  land,  and  on  its  refusal 
brought  suit.  In  that  case,  the  condition 
was  for  the  permanent  location  of  the  uni- 
versity. In  Uie  present  case,  the  condition 
is  for  the  permanent  establishment  of  the 
eastern  terminus  of  the  road,  with  its  ma- 
chine shops,  car  works,  etc.  In  that  case  the 
court  held  that  the  contract  was  complied 
with  when  the  trustees  of  the  institution 
located,  by  a  resolution  of  its  board,  the 
university  on  the  ground  conveyed,  and 
built  what  was  then  tne  necessary  houses  for 
its  use.  It  also  held  that  the  word  **  per- 
manent** did  not  require  of  them  to  recon- 
struct these  buildings  when  they  were  burned 
down,  and  that  the  title  to  the  land  was  not 
forfeited  because  of  this  failure  to  rebuild, 
although  they  built  other  houses  on  an  ad- 
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joining  tract  of  land ;  and  though  part  of 
the  reasoning  of  the  court  is  bas^  upon  the 
fact  that  the  contract  in  that  case  required 
the  location  of  the  institute  to  be  made 
within  a  year  from  the  date  of  the  deed,  and 
that  it  necessarily  meant  something  which 
could  be  done  within  that  year,  we  do  not 
see  that  the  principle  of  the  present  case 
▼aries  much  from  that.  The  court  said  in 
that  case  that  **  counsel  for  the  plaintiff  attach 
to  the  word  'permanent/  in  this  connection, 
a  meaning  inconsistent  with  the  obvious  in- 
tent of  the  parties,  that  the  condition  was 
one  which  might  be  fully  performed  within  a 
year.  Such  a  construction  is  something  more 
than  a  condition  to  locate.  It  is  a  covenant 
to  build  and  rebuild;  a  covenant  against 
removal  at  any  time ;  a  covenant  to  keep  up 
an  institution  of  learning  on  that  land  for- 
ever, or  for  a  very  indefinite  time.  This 
could  not  have  been  the  intention  of  the  par- 
ties. **  So  we  think  of  the  present  case.  It 
cannot  be  supposed  that  the  parties  intended 
a  covenant  to  build  and  rebuild,  a  covenant 
never  to  change  any  of  its  offices,  or  Uie  place 
of  manufacturing  cars  and  other  machinery 
necessary  for  the  use  of  the  Company,  nor 
that  it  would  forever  k^ep  up,  for  tne  benefit 
of  the  Town  of  Marshall,  this  establishment, 
when  once  organized. 

But  we  are  further  of  opinion  that,  if  the 
contract  is  to  be  construed  as  the  appellant 
insists  it  should  be  construed,  it  is  not  one 
to  be  enforced  in  equity.  We  have  already 
shown  that  to  decree  the  specific  enforcement 
of  this  contract  is  to  impose  upon  the  Com- 
pany an  oblinition,  without  limit  of  time, 
to  keep  its  principal  office  of  business  at  the 
City  of  Marshall,  to  keep  its  main  machine 
shops  there,  and  its  car  works  there,  and  its 
other  principal  offices  there,  although  the 
exigencies  of  railroad  business  in  the  State 
of  Texas  may  imperatively  demand  that  Uiese 
establishments,  or  some  of  them,  should  be 
removed  to  places  other  than  the  Ciliy  pi 
Marshall,  ana  that  this  would  be  also  re- 
quired by  the  convenience  of  the  public, 
in  which  case  both  the  public  convenience 
and  the  best  interests  of  the  Railroad  Com- 
pany would  be  sacrificed  by  a  contnu^t  which 
is  perpetual,  that  all  of  its  business  offices 
ana  business  shall  forever  remain  at  Mar- 
shall. 

It  appears  to  us  that  if  the  City  of  Mar- 
Bh|tll  has  under  such  a  contact  a  remedy  for 
its  violation,  it  is  much  more  consonant  to 
Justice  that  the  injury  suffered  by  the  City 
should  be  compensated  by  a  tingle  Judgment 
in  an  action  at  law,  and  the  railroad  plat^ 
at  liberty  to  follow  the  course  which  its  bcHit 
interests  and  those  of  the  public  demand. 
Nor  do  we  see  any  substantial  difficulty  in 
ascertaining  this  compensation.  Though 
there  may  not  be  any  rule  by  which  these 
damages  oan  be  estimated  with  precision, 
Uiis  u  not  a  conclusive  objection  against  a 
resort  to  a  court  of  law,  for  it  is  very  well 
known  that  in  all  Judicial  proceedings  for 
injuries  inflicted  by  one  party  on  another, 
whether  arising  out  of  tort  or  out  of  contract, 
the  relief  given  br  way  of  damages  is  never 
the  exact  sum  which  compensates  for  the  in- 
i^uj  jtotti,  hoi,  with  ail  the  rules  which 


have  been  adopted  for  the  measurement  of 
damages,  the  relief  is  only  approximately 
perfect. 

There  would  be,  in  this  instance,  the  sums 
of  money  advanced  by  the  City,  and  possibly 
the  bonds  furnished  by  the  county,  as  a 
means  of  ascertaining  the  compensation  due 
to  the  City  of  Marshall.  Other  consider- 
ations, such  as  the  length  of  time  that  the 
contract  has  been  complied  with,  the  value 
of  this  compliance  to  the  City,  the  probable 
loss  of  taxable  property  resulting  from  the 
violation  of  the  contract,  and  other  elements 
not  necessary  to  be  enumerated  now,  might 
enter  into  the  Question  of  damages,  if  the 
contract  has  really  been  violate.  On  the 
othei^  hand,  the  enforcement  of  the  contract 
by  a  decree  of  the  court  reauiring  the  Com- 
pany to  restore  in  all  its  fullness  the  offices, 
the  workshops,  and  whatever  has  been  re- 
moved from  Uie  City  of  Mu'shall,  and  the 
continued  and  perpetual  compliance  with 
all  those  conditions  by  the  Company,  to  be 
enforced  in  the  future  under  the  eye  of  a 
court  of  chancery,  a^inst  the  public  Interest, 
and,  perhaps,  manifestly  to  the  prejudice 
and  injury  of  the  Railroad  Companv,  exer- 
cising to  some  extent  the  public  function 
authorized  by  the  Acts  of  Congress  or  of  the 
Legislature  of  Texas,  present  difficulties  Imt 
mora  formidable  than  the  action  at  law. 

If  the  court  had  rendered  a  decree  restoring 
all  the  offices  and  nuidiinery  and  appurte- 
nances of  the  road  which  have  been  removed 
from  Marshall  to  other  places,  it  must  neces- 
sarily superintend  the  execution  of  the  de- 
cree. It  must  be  making  constant  inquiry  as 
to  whether  every  one  of  the  subjects  of  the 
contract  which  have  been  removed  has  been 
restored.  It  must  consider  whether  this  has 
been  done  perfectly  and  in  good  faith,  or 
only  in  an  evasive  manner.  It  must  be  liable 
to  perpetual  calls  in  the  future  for  like  en- 
forcement of  the  contract,  and  it  assumes,  in 
this  way,  an  endless  duty,  inappropriate  to 
the  functions  of  the  court,  which  is  as  ill- 
calculated  to  do  this  as  it  is  to  supervise  and 
enforce  a  contract  for  building  a  house  or 
building  a  railroad,  both  of  which  have  in 
this  country  been  declared  to  be  outside  of 
its  proper  functions,  and  not .  within  its 
powers  ot  specific  performance. 

The  cases  cited  on  this  subject  in  the  brief 
of  counsel,  we  think,  are  conclusiye.  In 
Rutland  MarUe  Cd.  v.  BipUu,  77  U.  8.  10 
Wall.  8a9,  858  [19:  065,  961],  it  was  said: 
''Another  serious  objection  to  a  decree  for  a 
specific  performance  is  found  in  the  peculiar 
cnaracter  of  the  contract  itself,  ana  in  the 
duties  which  it  requires  of  the  owners  of  the 
quiuTies.  These  duties  are  continuous. 
They  involved  skill,  personal  labor  and  cul- 
tivated Judgment.  It  is  in  effect  a  personal 
contract  to  deliver  marble  of  certain  kinds, 
in  blocks  of  a  kind  that  the  court  is  inca- 
pable of  determining  whether  they  accord 
with  the  contract  or  not  The  agreement 
being  for  a  perpetual  supply  of  marble,  no 
decree  Uie  court  can  make  will  end  the  con- 
troversy. If  performance  be  decreed,  the 
case  must  remain  in  court  forever,  and  the 
court  to  the  end  of  time  may  be  called  upon  to 
determine,  not  only  whether  the  prescribed 
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quantity  of  marble  has  been  delivered,  but 
whether  every  block  was  from  the  right 
place,  whether  it  was  sound,  and  whether  it 
was  of  suitable  size,  or  shape,  or  proportion.  ^ 

This  question  was  very  fully  considered, 
in  reference  to  a  contract  for  building  a 
railroad,  in  the  case  of  Bou  v.  Uniath  P.  B. 
Co,,  1  Woolw.  26,  in  which  nearly  all  the 
authorities  up  to  that  time  are  fully  con- 
sidered. It  was  decided  that  the  court  could 
not  enter  upon  the  duty  of  compelling  one 
party  to  build  a  railroad  and  the  other  party 
to  pay  for  it  according  to  contract  See  also 
P&rt  Clinton  R.  Co,  v.  Cleveland  d  T.  R  Co. 
13  Ohio  St  644 ;  South  WaleeR  Co.  v.  WMee. 
5  DeO.  M.  &  Q.  880;  BnoeU  Duffnm  S.  C. 
Co.  V.  Toff  VcUe  R  Cb.  L.  R  9  Oh.  App. 
881. 

Without  more  minute  examination  of  the 
authorities  on  this  subject  we  are  of  opinion 
that  the  plaintiff  is  not  entitled  to  anv  relief 
in  a  court  of  equitv.  The  decree  of  the  court 
granting  9uch  teluf  ii  therefore  reversed,  and 
tfie  ease  remanded  to  the  CHreuit  Court  uith 
direetione  to  dimme  the  biU.  As  the  amoeal  qf 
the  plaintiff  ther^ofe  fails,  it  ii  to  pay  the  coets 
ef  this  court  on  both  appeaie, 

Mr.  Juetiee  Brewer  desires  it  to  be  stated 
that  he  dissents  from  both  the  grounds  set 
forth  in  the  opinion. 


J.  G.  McOALL,  Piff.  in  Brr., 

«. 

THE  F£OPLB  OF  THB  STATE  OF  OAL- 

IPORNLA 

(Beea  a  Reporter** ed.  10A-U4.) 

Lieenm  tax  on  railroad  agent — when  uneontti" 
tutional — interstate  commerce — what  is~-busi- 
snes  of  agent, 

L  Anas«ntln8anFnuioisoo,OBUfoniia,of  aiall- 
rosd  oorpomtloo  havlnff  ttsprlnoipal  place  of 
btisine»  in  Ghioago  and  operating  a  oontinuoiu 
Uoe  of  road  between  Chicago  and  New  York, 
whose  duty  it  was  to  solioit  paasenger  trafllc  over 
■ocb  road,  oannotbe  oonvloted  of  a  misdemeanor 
for  not  paying  the  iioense  tax  required  by  order 
IMS  of  the  dty  and  Oouuty  of  San  Franoisoo, 
imposing  municipal  UcenseSi 

&  Buoh  order,  so  far  as  it  affects  such  agent  Im- 
poses a  tax  on  interstate  commerce  and  is  there- 
fore repugnant  to  clause  a,  of  sec  8,  art  L, 
known  as  the  'Hxmuneroe  danse**  of  the  United 
SCatss  Oonstttntion. 

H  Die  businen  of  such  agent  being  to  solicit  pas- 
senger tralllo  out  of  OUifomia  into  and  through 
other  States  to  New  York  Oity,  is  a  part  of  inter- 


lb  Sooh  eommerdal  okuise  not  only  prohibits  a 
BtaSe  from  taxing  interstate  commerce  when  it 
passes  through  iti  own  territory,  but  also  when 
it  pasns  through  other  States. 


VOTK'^jMtopowerof  Congress  to  regulate  com' 
murss*  see  noCs  to  Qlbbons  v.  Ogden,  9t  K;  also  note 
to  Brown  v.  Maryland,  tt  9n, 

jMtoinUrttateoommeree;  regukU4onof;powerof 
Oongress;  kow  far  «BeliMiM«-see  note  to  Glouces- 
ter Vetry  Oo.  v.  Pennsylvania,  flh  IM. 

IMU.  S. 


S.  flhe  essentiality  of  the  buslnen  of  such  agent 
to  the  commerce  of  the  road  he  represents  is  not 
the  test  as  to  wbetber  that  h«i8lnen  wasa  part  of 
interstate  commerce. 

[No.  1190.1 

Submitted  Oct.  i8, 1890.  Deetded  May  19, 1890. 

P\  EHHOR  to  the  Superior  Oourt  of  the  Oitr 
and  County  of  Sao  Francisco,  State  of  Gal- 
ifomia,  to  review  a  Judgment  of  that  court  af- 
firming a  Judgment  of  the  Police  Court  of  that 
City  and  County  convicting  plaintiff  in  error  of 
misdemeanor  for  violation  of  an  order  of  the 
Board  of  Supervisors  of  said  City  and  County 
imposing  municipal  licenses.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  P*  Kellyt  for  plaintiff  in  er- 
ror: 

Commerce  with  foreign  countries  and  among 
the  States  consists  in  mteroourse  and  traffic, 
including  in  these  terms  navigation  and  the 
transportation  and  transit  of  persons  and  prop- 
erty, as  wdl  as  the  purchase,  sale  and  exchange 
of  commodities. 

MobiU  County  v.  KimbaU,  109  U.  S.  601  (26: 
288);  Passenger  Oases,  48  U.  8. 7  How.  288  (12: 
702);  Gibbons  ▼.  Ogden,  22  U.  S.  9  Wheat.  180 
(6:68). 

The  plaintiff  in  error  is  engaged  in  interstate 
commerce. 

Robbins  v.  Shelby  County  Taxing  Dist.  120  U. 
S.  489  (80:  694):  Stoutenburgh  v.  Henniek,  129 
U.  8.  141,  148  (82:  687,  689);  Cooley  #.  Board 
of  Wardens,  fi!^  U.  8.  12  How.  299  (18:  996); 
Oilman  v.  Philadelphia,  70  (J.  8.  8  Wall.  713 

(18:  96). 

The  fact  of  intercourse  and  traffic  embraces 
all  the  means,  instruments  and  places  by  and 
in  which  intercourse  and  traffic  afe  carried 
on. 

Pom.  Const.  Law(7lh  ed.)  244-247;  Crandall 
V.  Nevada,  78  U.  8.  6  WaU.  85  (18:  745);  Le- 
loup  V.  Part  of  MobOe,  127  U.  S.  640  (82:  811)1 
Brown  v.  Maryland,  25  U.  8.  12  Wheat.  419 
(6:  678);  Asher  v.  Texas^  128  U.  8.  129  (82: 
868). 

The  States  may  require  conditions  to  be  per- 
formed by  certam  corporations  before  they  can 
transact  business  therein,  but  such  conditions 
or  licenses  can  only  be  required  from  those  cor- 
porations which  are  not  engaged  in  interstate 
commerce. 

Paul  V.  Virginia,  75  U.  8.  8  Wall.  168  (19: 
857);  lAet  v.  Com.  1  Inters.  Com.  Rep.  784, 118 
Pa.  822;  Pembina  C.  S.  M.  dt  M.  Oo,  v.  Penn- 
syltania,  125  U.  8.  181  (81:  650);  Mrfolki  d 
W.  R.  Oo.  V.  Com.  114  Pa.  256,  5  Cent.  Rep. 
240;  Osborne  v.  Mobile,  88  U.  8.  16  WalL  479 
(21:  470). 

Mr,  Jaju  D.  Paflre»  for  defendant  in  er- 
ror: 

It  is  not  the  business  of  the  corporation  rep- 
resented bv  plaintiff  in  error  that  is  sought  to 
be  taxed,  out  it  is  because  the  plaintiff  in  error 
maintains  an  agency  in  said  city. 

Norfblk  A  W.  R.  Co.  ▼.  Com.  lUPa.  256.  5 
Cent.  Rep.  240;  LeUmp  ▼.  Port  of  Mobile,  127 
U.  8.  640  (82:811);  Pm^ina  0.  S.  M.  d  M.  Co. 
V.  Penneylvania,  125  U.  a  181  (81:  650);  Smith 
V.  Alabama,  124  U.  8.  465  (81:  508);  Paul  ▼. 
Virginia,  75  U.  8.  8  Wall.  168  a9:857);  iVwso- 
cola  TOeg.  Co.  v.  Western  U.  Teleg.  Co.  96  U. 
8.  12  (24:  711). 
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Mr,  JugUee  Iiamar  delivered  the  opinion 
of  the  court: 

Order  No.  1589  of  the  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco, 
^imposing  municipal  licenses,"  provides, 
smong  other  things,  as  follows : 

"Sec.  1.  Ever^  person  who  shall  Tiolate 
any  of  the  provisions  of  this  order  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a 
fine  not  more  than  one  thousand  dollars  or 
by  imprisonment  no  more  than  six  months 
or  by  both." 

*'Dec.  10.    The  rates  of  license  shall  be 
according  to  the  following  schedule : 
"Subdivision  XXXTTL 

**  First.  For  every  rai  Iroad  agency,  twenty- 
five  dollars  per  quarter. " 

(lOSl  The  plaintiff  in  error,  J.  Q.  McCall,  was 

an  agent  in  the  City  and  County  of  San 
Francisco,  California,  for  the  New  York, 
Lake  Erie  &  Western  Railroad  Company,  a 
corporation  having  its  principal  place  of 
business  in  the  City  of  Qiicago,  and  which 
operated  a  continuous  line  of  road  between 
Chicaffo  and  New  York.  He  had  not  taken 
out  a  license  for  the  quarter  ending  March 
31,  1888,  as  required  by  the  provisions  of  the 
aforesaid  order.  As  such  agent  his  duties 
•consisted  in  soliciting  passenger  trafl^c  in 
that  city  and  county  over  the  road  he  repre- 
sented. •He  did  not  sell  tickets  to  such  pas- 
sengers over  that  road  or  any  oUier,  but 
took  them  to  the  Central  Pacific  Railroad 
-Company,  where  the  tickets  were  sold  to 
them.  The  only  duty  he  was  required  to 
perform  for  such  company  was  U>  induce 
people  cohtemplatin^  taking  a  trip  east  to 
be  booked  over  the  line  he  represented.  He 
neither  received  nor  paid  out  any  money  or 
other  valuable  consideration  on  accoimt 
tJiereof. 

On  the  8d  of  June,  1888,  the  plaintiff  in 
•error  was  convicted  of  misdemeanor  in  the 
police  judge's  court  of  the  City  and  Coimty 
of  San  Fnmcisco  for  violation  of  the  pro- 
visions of  the  aforesaid  order,  and  on  the 
16th  of  November  of  that  year,  after  a  mo- 
tion for  a  new  trial  and  a  motion  in  arrest  of 
Judgment  had  both  been  denied,  the  court 
:sentenced  him  to  pay  a  fine  of  twenty  dol- 
lars, and  in  default  of  the  payment  thereof 
-to  imprisonment  in  the  county  Jail  of  the 
•city  and  county  until  the  same  should  be 
paid,  for  a  period  not  exceeding  twenty 
oays.  Upon  appeal  to  the  Superior  Court 
of  the  City  ana  County  of  San  Francisco, 
that  court  afilrmed  the  ludgment  below,  and 
this  writ  of  error  was  tnen  sued  out. 

There  are  three  assignments  of  error,  which 
•are  reducible  to  the  single  proposition  that 
the  order  under  which  the  plaintiff  in  error 
was  convicted  is  repugnant  to  clause  8  of 
section  8,  article  I.,  of  the  Constitution  of 
the  United  States,  commonly  known  as  the 
^commerce  clause"  of  the  Constitution,  in 
that  it  imposes  a  tax  upon  interstate  com- 
merce, and  that  therefore  the  court  below 
-erred  in  not  so  deciding  and  in  rending 
Judgment  against  Uie  plaintiff  in  error. 

This  proposition  presents  the  only  question 
in  the  case,  and  if  it  appears  from  this  record 
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that  the  business  in  which  the  plaintiff  in 

error  was  engaged  was  interstate  commerce, 

it  must  follow  that  the  license  tax  exacted 

of  him  as  a  condition  prec^ent  to  his  carry-     rxol 

ing  on  that  business  was  a  tax  upon  interstate 

commerce,    and  therefore  violative  of  the 

commercial  clause  of  the  Constitution. 

In  the  recent  case  of  Lyng  v.  Michigan,  185 
U.  8.  161  [84:  1601,  this  court  said:  ''We 
have  repeatedly  held  that  no  State  has  the 
right  to  lay  a  tax  on  interstate  commerce  in 
any  form,  whether  by  way  of  duties  laid 
on  the  transportation  of  the  subjects  of  that 
commerce,  or  on  the  receipts  derived  from. 
that  transportation,  or  on  the  occupation  or 
business  of  carrying  it  on,  for  the  reason 
that  such  taxation  is  a  bmtlen  on  that  com- 
merce, and  amounts  to  a  regulation  of  it, 
which  belongs  solely  to  Congress.  ** 

In  Mobile  County  v.  KimbaU,  102  U.  S. 
691,  702  [26:  288,  241],  this  court  defined 
interstate  commerce  in  the  following  lan- 
guage :  **  Commerce  with  foreign  countries 
and  among  the  States,  strictly  considered, 
consists  in  intercourse  and  traffic,  including 
in  these  terms  navigation  and  the  transpor- 
tation and  transit  of  persons  and  property,  as 
well  as  the  purchase,  sale  and  exchange  of 
commodities.  ^ 

Pomeroy,  in  his  work  on  Constitutional 
Law,  section  878,  referring  to  the  significa- 
tion of  the  word  ''commerce,''  says:  "It 
includes  the  fcuA  of  intercourse  and  ef  trc^ 
and  the  subject  matter  of  intercourse  and 
traffic.  The  tact  of  intercourse  and  traffic, 
again,  embraces  all  the  meane,  instrumenU 
and  places  by  and  in  which  intercourse  and 
traffic  are  carried  on,  and,  further  still,  com- 
prehends the  act  of  canyinff  them  on  at 
these  places  and  by  and  with  these  means. 
The  subject  matter  of  intercourse  or  traffic 
may  be  either  things,  goods,  chattels,  mer- 
chandise or  persons.  All  these  may  there- 
fore be  regulated.  ** 

Tested  by  these  principles  and  definitions, 
what  was  the  business  or  occupation  carried 
on  by  the  plaintiff  in  error  on  which  the 
tax  in  question  was  imposed?  It  is  agreed 
by  both  parties  that  his  business  was  that  of 
soliciting  passengers  to  travel  over  the  rail- 
road which  he  represents  as  an  agent.  It  is 
admitted  that  the  travel  which  it  was  his 
business  to  solicit  is  not  from  one  place  to 
another  within  the  State  of  California.  His  ^^n^i 
business,  therefore,  as  a  railroad  agent,  had  V^^^' 
no  connection,  direct  or  indirect,  with  any 
domestic  commerce  between  two  or  more 
places  witiiin  the  State.  His  employment 
was  limited  exclusively  to  inducing  persons 
in  the  State  of  California  to  travel  from  that 
State  into  and  through  other  States  to  the 
City  of  New  York.  To  what,  then,  does 
his  agency  relate  except  to  interstate  trans- 
portation of  persons?  Is  not  that  as  much 
an  agency  of  interstate  commerce  as  if  he 
were  engaged  in  soliciting  and  securing  the 
transportation  of  freight  from  San  Francisco 
to  New  York  City  over  that  line  of  railroad? 
If  the  business  of  the  New  York,  Lake  Erie 
&  Western  Railroad  Company,  in  carrying 
passengers  by  rail  between  Chicago  and  New 
York  and  intermediate  points,  in  Doth  direc- 
tions, is  interstate  commerce,  as  much  so  as 
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is  the  canying  of  freight,  it  follows  that 
the  soliciting  of  passengers  to  travel  over 
that  route  was  a  part  of  the  business  of  se- 
curing the  passenger  traffic  of  the  company. 
The  object  and  effect  of  his  soliciting  agency 
were  to  swell  the  volume  of  the  business  of 
the  r^.  It  was  one  of  the  **meafu"  by 
which  the  company  sought  to  increase  and 
doubtless  did  increase  its  interstate  passen- 
ger tn^c.  It  was  not  incidentally  or  re- 
motelv  connected  with  the  business  of  the 
road,  out  was  a  direct  method  of  increasing 
that  business.  The  tax  ui)on  it  therefore 
was,  according  to  Uie  principles  established 
by  the  decisions  of  this  coiirt,  a  tax  upon  a 
means  or  an  occupation  of  carrving  on  inter- 
state commerce,  pure  and  simple. 

In  Bobbins Y,8h€llw  Qmnty  Taxing DUt.,  120 
U.  8.  489  [80 :  694] ,  the  Taxing  District  of 
Shelby  County,  Tennessee,  which  included  the 
City  of  Memphis,  acting  under  the  authority 
of  a  statute  of  that  State,  attempted  to  impose 
a  license  tax  upon  a  ''drummer"  for  solicit- 
ing, within  that  district,  the  sale  of  goods 
for  a  firm  in  Cincinnati  which  he  represented ; 
but  this  court  decided  that  such  a  soliciting 
of  business  constituted  a  part  of  interstate 
commerce,  and  that  the  Statute  of  Tennessee 
Imposing  a  tax  upon  such  business  was  in 
conflict  with  the  commerce  clause  of  the 
Constitution  of  the  United  States,  and  was 
therefore  void. 
.  .  __  A  like  decision  was  rendered  in  LeUmp  v. 
l**^  P&rtcf  Mobile,  127  U.  S.  640  [82:  811]  ;  and 
in  AMher  v.  Texas,  128  U.  S.  129  [82:  868], 
both  of  these  decisions  were  carefully  con- 
sidered and  the  principle  was  affirmed.  In 
aUnUehtmrg  v.  Henniek,  129  Q.  S.  141  [82: 
687],  the  same  question  came  before  the 
court  and  the  principle  governing  the  cases 
to  which  we  have  referred  was  again  care- 
fully considered  and  affirmed.  See  also 
Piekard  v.  PuUman  8.  0.  Co.  117  U.  S.  84 
;  Fargo  v.  Michigan,  121 U.  S.  280 
;  and  the  recent  cases  of  Leiey  v. 
~18ff  U.  S.  100  [84:  128],  and  Lyng 
▼.  Michigan,  mnpra. 

We  might  Conclude  our  observations  on 
the  case  with  the  above  remarks,  but  we 
deem  it  proper  to  notice  some  of  the  points 
raised  bv  the  defendant  in  error  and  which 
were  relied  upon  by  the  court  below  to  con- 
trol its  decision  sustaining  the  validity  of 
the  aforesaid  order. 

It  is  argued  that  the  New  York,  Lake  Erie 
A  Western  Railroad  Company  is  a  foreign 
corporation  operating  between  Chicago  and 
New  York  Citv,  wholly  outside  of  and  dis- 
tinct from  California;  and  it  is  very  earn- 
estly contended  that  the  business  of  soliciting 
passengers  in  California  for  such  a  road  can- 
not be  interstate  commerce,  as  it  has  not  for 
its  end  the  introduction  of  anything  into 
the  State.  We  do  not  thii^  that  fact,  even 
as  stated,  is  material  in  this  case.  The 
argument  is  based  upon  the  assumption  that 
'Oie  provision  in  the  Constitution  of  the 
United  States  relating  to  commerce  among 
Hie  States  applies  as  a  limitation  of  power 
only  to  those  States  through  which  such 
commerce  would  pass,  and  that  any  other 
State  can  impose  any  tax  it  may  deem  proper 
upon  such  commerce.  To  state  such  a  prop- 
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osition  is  to  refute  it ;  for  if  the  clause  in 
question  prohibits  a  State  from  taxing  inter- 
state commerce  as  it  passes  through  its  own 
territory,  a  fortiori  the  prohibition  will  ex- 
tend to  such  commerce  when  it  does  not  pass  ' 
through  its  territory.  The  argument  en 
tirely  overlooks  the  fact  that  in  this  case  the 
oblect  was  to  send  passeneer  traffic  out  of 
California  into  and  througn  the  other  States 
traversed  by  the  road  for  which  the  plaintiff 
in  error  was  soliciting  patronage. 

It  is  further  said  that  the  soliciting  of  pas-  r  n  u 
sengers  in  California  for  a  railroad  running  ^ 
from  Chicago  to  New  York,  if  connected  with 
interstate  commence  at  all,  is  so  very  remotely 
connected  with  it  that  the  hindrance  to  the 
business  of  the  plaintiff  in  error  caused  by 
the  tax  could  not  directly  affect  the  commerce 
of  the  road,  because  his  business  was  not 
essential  to  such  commerce.  The  reply  to 
this  proposition  is,  that  the  essentialif^  of 
the  business  of  the  plaintiff  in  error  to  the 
commerce  of  the  road  he  representcKl  is  not 
the  test  as  to  whether  that  business  was  a 
part  of  interstate  commerce.  It  may  readily 
oe  admitted,  without  prejudicing  his  de- 
fense, that  the  road  would  continue  to  carry 
passengers  between  Chicago  and  New  York 
even  if  the  agent  had  been  prohibited  alto- 
gether from  pursuinghis  business  in  Cali- 
fornia. The  test  is— -Was  this  business  a  part 
of  the  commerce  of  the  road?  Did  it  assist, 
or  was  it  carried  on  with  the  purpose  to 
assist,  in  increasing  the  amount  of  passenger 
traffic  on  the  road?  If  it  did,  Uie  power  to 
tax  it  involves  the  lessening  of  the  commerce 
of  the  road  to  an  extent  commensurate  with 
the  amount  of  business  done  by  the  agent. 

The  court  below  relied  mainly  upon  Nor- 
folk A  W.  R  Ch.  Y  Oom.,  114  Pa.  256,  5 
Cent.  Rep.  fM;Pembifta 0,  8.  M.  dM.  Co.  v. 
Pennsyhcmia,  126  U.  S.  181  [81:  650],  and 
8mith  V.  Alabama,  124  U.  S.  465  [81 :  508], 
to  support  its  judgment.  But  we  are  of 
opinion  that  neither  of  the  cases  in  this  court 
sustains  that  position.  The  other  case  we 
have  disposed  of  in  a  separate  opinion,  re- 
versing the  Judgment  of  Uie  court  below. 

BomSina  0,  8,  M,  A  M,  Co,  v.  Pennsyltania 
manifestly  is  not  an  authority  in  favor  of 
the  position  of  the  court  below,  but  rather 
the  reverse.  In  that  case  a  company  incorpo- 
rated under  the  laws  of  Colorado  for  the  pur- 
pose of  doing  a  general  mining  and  milling 
business  in  that  State  had  an  office  in  Phila- 
delphia ''for  the  use  of  its  officers,  stock- 
holders, agents  and  employ^."  The  State 
of  Pennsylvania,  througn  her  proper  officers, 
assessed  a  tax  against  the  corporation  for 
"office  license, **  which  the  company  resisted 
on  the  ground  that  the  Act  under  which  the 
assessment  was  levied  was  in  conflict  with 
the  "commerce  clause"  of  the  Constitution 
of  the  United  States,  in  that  it  was  an  at- 
tempt to  tax  interstate  commerce,  as  such. 
The  Pennsylvania  courts  affirmed  the  validity  r  1 1  m 
of  the  assessment,  and,  a  writ  of  error  having  ^ 

been  sued  out,  the  case  was  brduffht  here 
for  review.  This  court  held  that  the  state 
legislation  in  question  did  not  infrinfl^e  upon 
the  commercial  clause  of  the  Constitution, 
because  it  imposed  no  prohibition  upon  the 
transportation  into  the  State  of  the  products 
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of  the  corporation  or  upon  their  sale  in  the 
State,  but  simply  exacted  a  license  tax  from 
the  corporation  for  its  office  in  the  Common- 
wealth ;  and  went  on  to  say :  *'The  exaction 
•  of  a  license  fee  to  enable  the  corporation  to 
have  an  office  for  that  purpK)Be  within  the 
Commonwealth  is  dearly  within  the  com- 
petency of  its  Legislature.  It  was  decided 
long  tLSto,  and  the  doctrine  has  been  often 
affinnea  since,  that  a  corporation  created  by 
one  State  cannot,  with  some  exceptions,  to 
which  we  shall  presently  refer,  do  business 
in  another  State  without  the  latter's  consent, 
express  or  implied, " — quoting  at  some  length 
from  Ftiid  v.  Virffinia,  76  U.  S.  8  Wall.  168 
[19:  857],  to  sustain  the  conclusion  there 
reached.  But  the  court  further  remarked 
that  "a  qualification  of  this  doctrine  was 
expressed  in  Pensacola  TeUg,  Co,  y.  Weatem 
U,  Teleg.  Cb..  96  U.  S.  1,  12  [24:  708,  711], 
so  far  as  it  applies  to  corporations  engaged 
in  commerce  under  the  authority  or  with  the 
permission  of  Congress;"  and  in  conclusion 
said :  "  The  only  limitation  upon  this  power 
of  the  State  to  exclude  a  foreign  corporation 
from  doing  business  within  its  limits,  or 
hiring  offices  for  that  purpose,  or  to  exact 
conditions  for  allowing  the  corporation  to 
do  business  or  hire  offices  there,  fuises  where 
tlie  corporation  is  in  the  employ  of  the  fed- 
eral government,  or  where  its  business  is 
strictly  commerce,  interstate  or  foreign.  The 
control  of  such  commerce,  being  in  the  fed- 
eral government,  is  not  to  be  restricted  by 
state  authority."  The  reference  to  Pensaecia 
Telep,  Co.  v.  Wegtern  U,  Teleg.  Co,  clearly 
indicates  that  the  court  did  not  intend  to  lay 
down  an^  rule  recognizing  the  power  of  a 
State  to  interfere  in  any  manner  with  inter- 
state commerce.  The  latter  case  was  one  in 
which  the  Legislature  of  Florida  had  granted 
[113 J  to  the  Pensacola  Company  the  exclusive 
right  of  establishing  and  maintaining  tele- 
graph lines  in  two  counties  in  that  State, 
and  this  court  held  that  such  legislation  was 
in  conflict  with  the  Act  of  Congress  of  July 
24.  1866,  ffranting  to  any  telegraph  company 
the  right  "^to  construct,  maintain  and  operate 
lines  of  telegraph  through  and  over  any  por- 
tion of  the  public  domain  of  the  United 
States,  over  and  along  any  ol  the  militarr 
or  post  roads  of  the  United  States  which 
have  been  or  may  hereafter  be  declared  such 
by  Act  of  Congress,  and  over,  under  or  across 
the  navigable  streams  or  waters  of  the  United 
States,"  etc  This  court  held  such  state 
legislation  unconstitutional,  as  interfering 
with  interstate  commerce,  and  in  its  opinion 
announced  no  doctrine  not  in  harmony  with 
the  principles  of  the  later  decisions  to  which 
we  have  referred. 

Bmith  y.  AJaJlMiima  was  a  case  in  which 
in  Act  of  the  State  Legislature  imposing  a 
license  upon  any  locomotive  engineer  oper- 
ating or  running  any  engine  or  train  of  cars 
on  any  railroad  in  that  State  was  resisted  by 
an  engineer  of  the  Mobile  and  Ohio  Railroad 
Company,  who  ran  an  engine  drawing  pas- 
senger coaches  on  that  ro£d  from  Mobile  in 
that  State  to  Corinth  in  Mississippi,  on  the 
ground  that  the  Statute  of  the  State  was  an 
attempt  to  regulate  interstate  commerce,  and 
was  taerefore  repugnant  to  the  oommereial 
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clause  of  the  Constitution  of  the  United 
States.  We  held,  however,  tliat  the  Statute 
in  question  was  not  in  its  nature  a  regulation 
of  commerce ;  that  so  far  as  it  affected  com- 
mercial transactions  amonff  the  States,  its 
effect  was  so  indirect,  incidental  and  remote 
as  not  to  burden  or  impede  such  commerce, 
and  that  it  was  not  therefore  in  conflict  wiU> 
the  Constitution  of  the  United  States  or  any 
law  of  Congress.  It  having  been  thus  ascer- 
tained that  the  legislation  of  the  State  of 
Alabama  did  not  impose  any  burden  or  tax 
upon  interstate  commerce,  there  is  nothing 
to  be  found  in  the  opinion  in  that  case  that 
is  not  in  harmony  with  the  doctrines  we  have 
asserted  in  this  case.  That  opinion  quoted 
at  length  from  Sherlock  v.  Ailing,  98  IJ.  S. 
99,  102,  108  [28:  819,  820],  where  it  was  ex- 
pressly held  that  "the  States  cannot  by  leg- 
islation place  burdens  upon  commerce  with 
foreign  nations  or  among  the  several  States. 
The  decisions  go  to  that  extent  and  their 
soundness  is  not  questioned.  But,  upon  an 
examination  of  the  cases  in  which  they  were 
rendered,  it  will  be  found  that  the  legislation 
adjudged  invalid  imposed  a  tax  upon  some 
instfmment  or  subject  of  commerce,  or  exacted 
a  license  fee  from  partiee  engaged  in  commercial 
pursuits,  or  created  an  impediment  to  the 
free  navigation  of  some  public  waters,  or 
prescribed  conditions  in  accordance  with 
which  commerce  in  particular  articles  or  be- 
tween particular  places  was  required  to  be 
conducted.  Li  all  the  cases  the  legislation 
condemned  operated  directly  upon  commerce, 
either  by  way  of  tax  upon  its  business,  li- 
cense upon  its  pursuit  in  particular  channcla 
or  conditions  for  carrying  it  on." 

It  results  from  what  toe  have  said  that  the 
Judgment  qf  the  court  below  should  be,  and  it 
hereby  is,  reversed,  and  the  case  is  remanded  U> 
titat  court  for  further  proceedings  in  eoi^ormitf 
with  this  opinion, 

Mr,  Chief  Justice  Fnllert  Mr,  Justice  Gra^ 
and  Mr.  Justice  Brewer  dissented. 


THB  NORFOLK  ft  WESTERN  RAIL- 
ROAD COMPANY,  i^.  in  Err., 

«. 

THB   COMMONWEALTH    OP  PENN- 
SYLVANIA 

(See  a.  a  Beporter%  ed.  114-UL) 

Corporations,  when  not  eitisens  state  restriO' 
(tons  upon—State  cannot  impose  a  license  ta» 
on  corporations  for  carrying  en  interstate 
commerce — railroad,  when  part  e(f  eonUnuous 
Une—liesnes  tax  for  keeping  an  oftes, 

L  OorporatlODS  are  not  oitiaeDi  wfthln  the  maan- 
tnf  of  claiise  i.  sec.  t,  of  art.  lY.,  of  the  U.  8. 
Oonstitution,  deolarlnf  that  **the  dttBeas  of  each 
State  shall  be  entitled  toall  prlvUeffesand  tmmiw 
nltSet  of  oitiaens  In  the  several  States.** 

Note.— uU  to  power  of  Oonortas  to  rttmloU  eom* 
fiMree,  see  fioU  to  Olbboos  v.  Ofdeo,  S:  W;  also  noU 
to  Brown  y.  Maryland,  6: 678. 

As  to  imtenfUxtt  commerce ;  rsgfdatUm  cf;  posrcr 
cfOongrtse;  JkMO /or  exeiytlM,— see  note  to  Glooeaa- 
tor  Varrj  Oo.  y.  PttnDsylvania,  Wk  USl 
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S.  SectlOQ  1  of  the  Fourteenth  Amendment  to  the 
Gonstitution,  declaring  that  no  State  shall  ^6eaj 
to  any  person  within  its  Jurisdiction  the  equal 
protection  of  the  laws,**  does  not  prohibit  a  State 
from  impo(4ng  such  conditions  upon  foreign  cor- 
porations as  it  may  choose,  as  a  condition  of  their 
admission  within  its  limits. 

H  A  State  cannot,  under  the  ffnise  of  a  license  tax, 
exclude  from  its  jurisdiction  a  foreign  corpora- 
tion engaged  in  interstate  commerce,  nor  impose 
any  burdens  upon  such  commerce  within  its 
Umits. 

4.  Where  the  business  of  a  through  line  of  rail- 
roads oonslstB,  in  part,  of  carrying  passengers 
and  freight  into  PennaylTaDia  from  other  States 
and  out  of  that  State  into  other  States,  and  a  rail- 
road company  which  is  a  corporation  of  Virginia 
is  a  link  in  that  line,  such  company  is  engaged  in 
Interstate  commerce  in  Pennsylvania. 

9k  A  license  tax  assessed  under  the  Pennsylvania 
Act  of  June  7, 1879  (P.  L.  112, 120),  by  the  auditor- 
general  of  that  State  against  such  company  for 
keeping  an  office  in  Philadelphia  for  the  use  of  its 
officers,  stockholders,  agents  and  employ^  is  a 
tax  upon  the  company^  business  of  interstate 
oommeroe,  and  is  a  violation  of  the  commercial 
daive  of  the  Oonstitutton  of  the  United  States. 

[No.  294.] 

Annied  Apra  M4.  t5,  1890.    Decided  Ma^  19, 

1890. 

IK  ERROR  to  the  Supreme  Court  of  the 
State  of  Pennsylvania  to  review  a  judg- 
ment for  a  license  tax  assessed  by  the  auditor- 
geueral  of  Pennsylvania  against  the  Norfolk 
and  Western  Railroad  Companv,  a  corporation 
of  Virginia  and  West  Virginia,  for  its  having  an 
office  m  Philadelphia  for  the  use  of  its  officers, 
stockholders,  agents  and  employes.    Bevened. 

The  facts  are  stated  in  the  opinioD. 

Mr.  M .  £•  Olmsted,  for  plaintiff  in  error: 

Corporations  are  not  citizens  within  the 
meaning  of  that  clause  of  the  Constitution  of 
the  United  States  which  declares  that  "the  cit- 
izens of  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the 
several  States. 

Augusta  Bank  ▼.  Earle,  88  U.  S.  18  Pet.  519 
aO:  274);  Paul  ▼.  Virginia,  75  U.  S.  8  WaU. 
16a  (19:  857). 

The  State  may  discriminate  between  her 
own  domestic  corporations  and  those  of  other 
States,  desirous  of  transacting  business  within 
her  jurisdiction. 

Lttfauette  Ins.  Oo.  y.  French,  59  U.  S.  18 
How.  404  (15:  451);  Ducal  y.  Chicago,  Tl  U.  S. 
10  Wall.  410  (19:  972). 

A  State  may  exclude  from  Us  Jurisdiction 
corporations  of  other  States  not  engaged  in  in- 
terstate commerce.  The  right  of  exclusion 
cannot  be  exercised  against  corporations  of 
other  States  thus  engaged,  any  more  than 
againat  Individ  uals. 

Heme  Inc.  Oq,  v.  Marie,  87  U.  S.  20  WalL  445 
(22:  865);  Indiana  Y.  Pullman  Palace  Oar  Oo. 
16  Fed.  Rep.  198;  OooperMfg.  Oo.  v.  Fargueon, 
118  U.  S.  727  (28:  \\m)i  Qloucester  Ferry  Oo. 
V.  Ptnntykania,  114  U.  &  196  (29: 158);  PMl^ 
addphia  J  8.  M.  8.  Oo.  v.  Pennsglvania,  122 
U.  S.  826  (80: 1200);  8toekton  y.  Baltimore  dt 
K.  T.B.Oo.?S^  FM. Rep.  9;  Pmbina 0.  S. M. 
dk  M.  Oo.  Y.  Pennsyhania,  125  U.  S.  181  (81: 
650);  Lelaup  Y.  P&ri  ef  Mobile,  127  U.  S.  640 
(82:  811). 

Railroads  may  contract  to  carry  goods  and 
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passen^rs  bevond  their  own  lines  and  beyond 
the  limits  of  their  respective  States. 

Nashua  Lock  Oo.  v.  WorcaterAN.  jS.  Ob.  48 
N.  H.  889-863;  Bradford  y.  South  Carolina  B, 
Oo.  7  Rich.  L.  201;  2  Redf.  Railways,  104; 
Wyman  v.  Chicago  &  A.  B.  Oo.  A  Mo.  App.  85; 
Stewart  v.  Brie  <t  W.  Tranep.  Co.  17  Mien. 
872;  OgdtMimrg  dbL.O.R  Co.  v.  PraU,  69  U. 
S.  22  Wall.  128  (22:  827);  Ohio  db  M.  B.  Co.  v. 
McCarthy,  96  U.  8.  258  (24:  693);  Baltimore  d 
P.  S.  B.  Co.  V.  Brown,  54  Pa.  77;  Chouteaux  v. 
Xe^.  18  Pa.  224;  The  Daniel  Ball.  77  U.  S. 
10  Wall.  557  (19:  999);  StaU  Freight  Tax,  83 
U.  S.  15  Wall.  232(21: 146);  Wabash,  St.  L.  J 
P.  B.  Oo.  v.  lUinois,  118  U.  8.  657  (80:  244). 

The  power  to  regulate  commerce  is  exclusive 
in  Congress. 

Almy  v.  California,  65  U.  S.  24  How.  169 
(16: 644);  Qloucester  Firry  Oo.  v.  Pennsylvania^ 
114  U.  S.  196  (29: 158). 

The  States  cannot  require  license  fees  where 
the  business  involved  ib  interstate  or  foreign 
commerce. 

Welton  V.  MissouH,  91  U.  S.  275  (28:  847); 
Moran  y.  New  Orleans,  112  U.  S.  69  (28:  658); 
WaUing  v.  Michigan,  116  U.  S.  446  (29:  691); 
Pickard  v.  Pullman  8.  0.  Oo.  117  U.  6.  84(29: 
785);  Fargo Y.  Michigan,  121 U.  S.  280(80:  8»8). 

Messrs.  John  F.  Sanderaon*  Deputy 
Atty-Gen.,  and  William  8.  Kirkpatrick,  Atty- 
Oen.,  for  defendant  in  error: 

The  license  tax  in  question  is  not  in  conflict 
with  clause  1  of  section  2  of  article  FV.  of  the 
Constitution,  which  proYides  that  *' the  citizens 
of  each  State  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  in  the  several 
States." 

Nor  does  such  tax  deny  to  the  plaintiff  in 
error  the  equal  protection  of  the  laws  contrary 
to  the  proviBions  of  the  14th  Amendment  to  the 
Constitution. 

Pembina  0.  8.  M.  dt  M.  Oo.  y.  Pennsylvania, 
125  U.  S.  181  (81:  650);  Paul  v.  Vtrginta,  75  U. 
S.  8  Wall  168  (19: 857):  Augusta  Bank  y.  Barle, 
88  U.  S.  18  Pet  519  (10: 274);  Ducat  v.  Chicago. 
77  U.  S.  10  Wall.  410  (19:  972);  Philadelphia  F. 
Asso.  Y.New  York,  119  U.  a  110. 120  (dO:  842» 
847). 

While  a  State  cannot  exact  conditions  for  al- 
lowing a  corporation  to  do  business  or  hire  offi- 
ces there,  where  its  business  is  commerce,  inter- 
state or  foreign  (Oom.  y.  Standard  Oil  Co.  101 
Pa.  119),  yot  the  plaintiff  in  error  is  not  in  oper- 
ation in  this  QtAte {Cooper  Mfg.  Co.  v.  Ferguson, 
118  U.  S.  727,  782, 28:1187,  1188),  and  a  license 
tax  for  maintaining  an  office  may  be  exacted. 

Mr.  Justice  Iimnmr  delivered  the  opinion 
of  the  court : 

The  16th  section  of  an  Act  of  the  Legisla- 
ture of  t^e  Commonwealth  of  Pennsylvania, 
approved  June  7,  1879  (P.  L.  112,  120) » 
proYides  as  follows : 

"That  from  and  after  the  first  day  of  July, 
Anno  Domini  one  thouaand  eight  hundred 
and  seventy-nine,  no  foreign  corporation,  ex- 
cept foreign  insurance  companiea,  which  doea 
not  invest  and  uae  its  capital  in  this  Common- 
wealth, shall  have  an  office  or  offices  in  thia 
Commonwealth  for  the  uae  of  ita  officers, 
stockholden,  agents  or  employ^  imleaa  it 
ahall  have  first  obtained  from  ttie  auditor- 
general  an  annual  licenae  ao  to  do,  and  for 
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said  licenae  every  such  corporation  shall  pay 
into  the  state  treasury,  for  the  use  of  the 
Commonwealth,  annually,  one  fourth  of  a 
mill  on  each  dollar  of  capital  stock  which 
said  company  is  authorizea  to  have,  and  the 
auditor-general  shall  not  issue  a  license  to 
any  corporation  until  said  license  fee  shall 
have  been  paid.  The  auditor-general  and  state 
treasurer  are  hereby  authorimd  to  settle  and 
have  collected  an  account  against  any  com- 
pany violating  the  provisions  of  this  section, 
for  the  amount  of  such  license  fee,  together 
with  a  penalty  of  fifty  per  centum  for  fail- 
ure to  pay  the  same :  JPravided,  That  no  li- 
cense fee  shall  be  necessary  for  any  corpora- 
tion paying  a  tax  under  any  previous  section 
of  this  Act,  or  whose  capital  stock  or  a  ma- 
jority thereof  is  owned  or  controlled  by  a 
corporation  of  this  State  which  does  pay  a 
tax  under  any  previous  section  of  this  Act." 

Under  the  authority  vested  in  him  by  that 
Statute  the  auditor-general  of  the  State  as- 
sessed  a  license  tax  against  the  Norfolk  and 
Western  Railroad  Company,  a  corporation 
existing  under  the  laws  of  Virginia  and 
West  Yirffinia,  for  each  of  the  two  years 
ending  July  1,  1885,  on  its  capital  stock  of 
$25,0(K),000,  at  the  rate  prescribed  in  the  Act, 
amounting  to  $6,260  a  vear,  on  account  of 
[Ho]  its  having  an  office  for  the  use  of  its  officers, 
stockholders,  agents  and  employ^  in  the 
City  of  Philadelphia.  The  case  now  before 
this  court  involves  the  claim  of  the  State  for 
the  year  ending  Julv  1,  1884,  only.  As  per- 
mitted by  the  laws  of  Pennsylvania,  the  Com- 
panv  appealed  from  the  auditor- generars 
settlement  to  the  Court  of  Common  JPleas  of 
Dauphin  County,  in  that  State.  The  case 
waa  tried  in  that  court  without  the  interven- 
tion of  a  Jury,  under  an  Act  of  the  State 
Legislature  approved  April  22,  1874,  and  the 
court  made  the  following  findings  of  fact 

"  1.  The  defendant  is  a  railroad  corporation 
existing  under  the  laws  of  the  States  of  Vir- 
ginia and  West  Virginia,  and  its  main  line 
and  branches  lie  wholly  within  these  States. 

"2.  Its  line  of  railrcMui  connects  at  several 
points  with  the  railroads  of  other  corpora- 
tions, and,  by  virtue  of  these  connections, 
and  certain  traffic  contracts  and  agreements, 
it  has  become  a  link  in  a  through  line  of  road, 
over  which,  as  part  of  the  business  thereof, 
freight  and  passengers  are  'mrried  into  and 
out  of  this  Commonwealth. 

"8.  Its  authorized  capital  stock  is  twenty- 
five  millions  of  dollars. 

"4.  From  July  1,  1888,  to  July  1.  1885, 
it  had  an  office  in  this  Commonwealth  for 
the  use  of  its  officers,  stockholders,  agents 
and  employes.  Its  main  office  is  at  Koanoke, 
Virginia. 

'*5.  During  this  period  ft  expended  a 
considerable  amount  of  money  in  rennsyl- 
vania  in  the  purchase  of  materials  and  sup- 

8 lies  for  the  use  of  its  road ;  but,  with  tri- 
ing  exceptions,  it  owns  no  property  and  has 
no  capital  invested  tor  corporate  purposes 
within  this  Commonwealth. 

**^,  It  has  paid  no  office  license  fee  for  the 
years  named,  as  required  by  section  sixteen 
of  the  Act  of  1879  (P.  L.  120).  Upon  this 
section  these  settlements  are  based." 


Judgment  was  rendered  against  the  Con> 
pany  on  that  finding,  sustaining  the  settle- 
ment made  by  the  auditor-general  of  the 
State,  for  the  sum  of  $7,508.12.  That  judg- 
ment having  been  affirmed  bv  the  Supreme 
Court  of  the  State,  this  writ  of  error  was  sued 
out.  The  assignment  of  errors  is  to  the 
effect  that  the  coiirt  below  erred  in  refusing 
to  sustain  the  following  points,  urged  by  the 
Company,  both  in  the  trial  court  and  in  the 
Supreme  Court  of  the  State,  viz.  : 

"  (1)  Inasmuch  as  the  sixteenth  section  of 
the  Act  of  June  7,  1879,  denies  to  foreign  r^lTI 
corporations,  and  to  the  officers,  agents  and  ^  * 
employes  of  foreign  corporations,  tlie  right 
to  have  an  office  or  place  of  meeting  in  the 
State  of  Pennsylvania,  the  said  section  is  in 
conflict  with  clause  one  of  section  two  of 
article  IV.  of  the  Constitution  of  the  United 
States,  which  provides  that  'the  citizens  of 
each  State  shall  be  entitled  to  all  privileges 
.     .     .      of  citizens  in  the  several  States. ' 

"  (2)  The  sixteenth  section  of  the  Act  of 
June  7,  1879,  is  an  abridgment  of  the  privi- 
leges and  immunities  of  the  citizens  of  the 
United  States ;  it  discriminates  between  cor- 
porations of  the  State  of  Pennsylvania  and 
corporations  of  other  States ;  it  discriminates 
between  corporations  and  natural  persons 
having  offices  in  Pennsylvania ;  it  discrimi- 
nates between  foreign  corporations ;  it  denies 
to  foreign  corporations  and  to  natural  per- 
sons connected  with  such  corporations,  par- 
ticularly this  defendant  and  its  officers, 
agents  and  employ^,  who  were  in  the  State 
maintaining  an  office  and  doing  business  at 
and  before  the  passage  of  the  said  Act,  the 
equal  protection  of  the  laws,  and  is  for  these 
reasons  void,  because  in  conflict  with  article 
XrV.  of  Uie  Amendments  to  the  Constitution 
of  the  United  States,  and  also  because  in 
conflict  with  the  Act  of  Congress— Revised 
Statutes,  section  1977. 

**  (8)  Inasmuch  as  the  Norfolk  &  Western 
Railroad  Company  is  engaged  in  the  business 
of  transporting  freight  and  passengers  to  or 
from  other  States  out  of  or  into  the  State  of 
Pennsylvania,  or  from  other  States  to  other 
States,  passing  through  the  State  of  Penn- 
sylvania ;  and  for  the  successful  carrying  on 
cif  said  interstate  business  it  is  necessary  for 
the  said  Company  to  maintain  one  or  more 
offices  in  the  State  of  Pennsylvania,— there- 
fore the  sixteenth  section  of  the  Act  of  June 
7,  1879,  if  it  requires  that  the  said  Company 
cannot  lawfully  maintain  an  office  in  said 
State  without  first  obtaining  from  the  audi- 
tor-general thereof  a  license  so  to  do,  and 
paying  the  fee  prescribed  by  said  section  for 
said  license,  then  the  said  section  is  uncon- 
stitutional and  void,  because  in  conflict  with 
clause  three  of  section  eight  of  article  I.  of  [llSl 
the  Constitution  of  the  United  States,  which 
provides  that  'Congress  shall  have  power  to 
regulate  commerce  with  foreign  nations  and 
among  the  several  States.*" 

The  first  two  points  are  disposed  of  ad- 
versely to  the  Company  by  the  decision  of 
this  court  in  Pimbina  O.  8,  M.  d  M.  Oo,  v. 
Ptnmyltania,  125  U.  S.  181  [81:  600].  In 
that  case  we  held,  following  Pa'ul  v.  Ftr- 
ginia,  75  U.  S.  .8  Wall.  168119:  857],  that 
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'.  corporations  are  not  citizens  within  the  mean- 
'  ing  of  clause  1,  sec.  3,  of  art.  IV.,  of  the 
*  Constitution  of  the  United  States,  declaring 
.  that  ''the  citizens  of  each  State  shall  be  en- 
titled to  all  priyileges  and  immunities  of 
citizens  in  the  seyeral  States. "  And  we  also 
held  that  section  1  of  the  Fourteenth  Amend- 
ment to  the  Constitution,  declaring  that  no 
State  shall  **  deny  to  any  person  within  its 
Jurisdiction  the  equal  protection  of  the  laws,  ^ 
does  not  prohibit  a  State  from  imposing  such 
conditions  upon  forei^  corporations  as  it 
may  choose,  as  a  condition  of  their  admis- 
sion within  its  limits.  See  also  Fhiladel' 
pMa  F,  Abso,  t.  New  York,  119  U.  6.  110 
[80:  8421. 

The  only  question  for  consideration  there- 
fore arises  imder  the  third  assignment  of  er- 
ror, above  set  forth.  It  is  well  settled  by 
numerous  decisions  of  Uiis  court  that  a  State 
cannot,  under  the  guise  of  a  license  tax,  ex- 
clude from  its  Jurisdiction  a  foreign  corpora- 
tion engaged  in  interstate  commerce,  or  im- 
pose anj  burdens  upon  sudi  commerce  within 
Its  limits.  Some  of  the  cases  sustaining  this 
proposition  are  collected  in  MeCaU  y.  Oaii- 
fomia.  Just  decided  [ante,  p.  891],  and  need 
not  be  repeated  here. 

The  question  before  us  is  thus  narrowed 
to  the  two  following  inquiries :  (1)  Was  the 
business  of  this  Company  in  the  State  of 
Pennsylvania  interstate  commerce?  (3)  If 
80,  was  the  tax  assessed  against  it  for  keeping 
an  office  in  Philadelphia,  for  the  use  of  its 
officers,  stockholders,  agents  and  employ^,  a 
tax  upon  such  business?  We  have  no  diffi- 
culty In  answering  the  first  of  these  inquiries 
in  the  affirmative.  Although  the  findings 
of  fact  are  somewhat  mearre  on  this  ques- 
tion—much more  so,  indeS,  than  the  un- 
disputed evidence  in  the  case  warranted — 
enoueh  is  stated  in  the  second  paragraph  of 
the  uoresaid  finding  to  show  that  &e  Com- 
r  1 1  Ai  P^^y  ^^  engaged  In  interstate  commerce  in 
lllBJ  ii^e  State.  It  is  there  said,  in  substance: 
By  virtue  of  its  connections  and  certain  traf- 
fic contracts  with  other  railroads  the  Noifolk 
and  Western  Railroad  Company  "has  become 
a  link  in  a  through  line  of  road,  over  which, 
as  part  of  the  business  thereof,  freight  and 
^asengers  are  carried  into  and  out  of  this 
Commonwealth."  That  is  to  say,  the  busi- 
ness of  the  through  line  of  railroad,  of  which 
the  plaintiff  in  error  forms  a  part  or  in  which 
it  is  a  link,  consists,  in  a  measure,  of  carry- 
ing passengers  and  freight  into  Pennsylvania 
from  other  States,  and  out  of  that  State  into 
other  States.  It  certainly  requires  no  cita- 
tion of  authorities  to  demonstrate  that  such 
business— that  Is,  the  business  of  this  through 
line  of  railroad — is  interstate  conmierce. 
That  being  true,  it  logically  follows  that 
any  one  of  the  roads  forming  a  part  of,  or 
constituting  a  link  in,  that  through  line,  ia 
engaged  in  interstate  conmierce,  since  the 
business  of  each  one  of  those  roads  serves  to 
increase  the  volume  of  business  done  by  that 
through  line. 

On  this  point  The  Daniel  BaU,  77  U.  S. 
10  Wall.  5OT,  565  [19:  999,  1002],  is  anau- 
thority.  In  that  case  the  steamer  Daniel 
Ball  was  engaged  in  transporting  goods  on 
Grand    River,   wholly  within  the  State  of 


Michigan,  destined  for  other  States, and  goods 
brought  from  other  States  destined  -for 
places  in  the  State  of  Michigan,  but  did  not 
run  in  connection  with,  or  in  continuation 
of,  any  line  of  vessels  or  railway  leading  to 
other  States ;  and  the  contention  was,  that  she 
was  not  engaged  in  interstate  commerce. 
But  this  court  held  otherwise  and  said :  *"  So 
far   as  she  was  employed   in  transporting 

foods  destined  for  otaer  States,  or  goods 
rought  from  without  the  limits  of  Michi- 
gan and  destined  to  places  within  that  State, 
Guie  was  engaged  in  commerce  between  tlie 
States,  and,  however  limited  tiiat  commerce 
may  have  been,  she  was,  so  far  as  it  went, 
subject  to  the  legislation  of  Congress.  She 
was  employed  as  an  instrument  of  that  com- 
merce ;  for  whenever  a  commodity  has  begun 
to  move  as  an  article  of  trade  from  one  State 
to  another,  commerce  in  that  commodity 
between  the  States  has  commenced.  The  [190] 
fact  that  several  different  and  independent 
agencies  are  employed  in  transporting  the 
commodity,  some  acting  entirely  in  one 
State,  and  some  acting  through  two  or  more 
States,  does  in  no  respect  affect  the  character 
of  the  transaction.  To  the  extent  in  which 
each  agency  acts  in  that  transportation,  it  is 
subject  to  the  regulation  of  Congress.* 

See  also  WdbaA,  8t.  L.  A  P.  B,  Co.  v. 
lUinaU,  118  U.  8.  557  [80:  244],  and  cases 
cited. 

We  pass  to  the  second  inquiry  above  stated, 
viz. :  Was  the  tax  assessed  against  the  Com- 
pany for  keeping  an  office  in  Philadelphia, 
for  the  use  of  its  officers,  stockholders,  agents 
and  employes,  a  tax  upon  the  business  of  the 
Company,  lit  other  words  was  such  tax  a  tax 
upon  any  of  the  fneane  or  instrufnerUe  by  - 
wnich  the  Company  was  enabled  to  carry  on 
its  business  of  interstate  commerce  ?  We  have 
no  hesitancy  in  answering  that  question  in 
the  affirmative.  What  was  the  purpose  of 
the  Company  in  establishing  an  office  in  the 
City  of  Philadelphia?  Manifestly  for  the 
furtherance  of  its  business  interests  in  the 
matter  of  its  commercial  relations.  One  of 
the  terms  of  the  contract  by  which  the  plain- 
tiff in  error  became  a  link  in  the  through  line 
of  road  referred  to  in  the  findings  of  fact, 
provided  that  "it  shall  be  the  duty  of  each 
initial  road,  member  of  the  line,  to  solicit 
and  procure  traffic  for  the  Qreat  Southern 
Despatch  (the  name  of  said  through  line)  at 
its  own  proper  cost  and  expense. " 

Again,  the  plaintiff  in  error  does  not  ex- 
ercise, or  seek  to  exercise,  in  Pennsylvania 
any  privilege  or  franchise  not  immediately 
connected  with  interstate  commerce  and  re- 
quired for  the  purposes  thereof.  Before  es* 
Ublishinff  its  oflSce  in  Philadelphia  it 
obtained  from  the  secretary  of  the  Common- 
wealth the  certificate  required  by  the  Act  of 
the  State  Legislature  ol  1874  enabling  it  to 
maintain  an  office  in  the  State.  That  office 
was  maintained  because  of  the  necessities  of 
the  interstate  business  of  the  Company,  and 
for  no  oUier  purpose.  A  tax  upon  it  was 
therefore  a  tax  upon  one  of  the  means  or  in- 
strumentalities of  the  Company's  interstate 
commerce ;  and  as  such  was  in  violation  of 
the  commercial  clause  of  the  Constitution  of 
the  United  States.     OUmeeeter  Ferry  Co.  v. 
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Penwyhania,  114  U.  8. 196  m :  158]  ;  PhOa- 
ddphia  A  8,  M.  8,  Co.  v.  Pennwlvania,  122 
U.  S.  826  [80:  1200],  and  cases  cited ;  McOaU 
▼.  California,  ante,  p.  891. 

For  thefortffoing  reasons  thejudgmmi  €f  ihs 
eouri  below  is  rewreed,  and  the  ease  it  remanded 
•  to  that  eourt  for  further  proceedings  in  eon- 
formitif  with  this  opinion, 

Mr,    Ohirf  JusHet   FiiUert    Mr,    Justiee 
Gnt^  and  Mr.   Justice  Bwmwer  dissented. 


THE  RIOHBLIBU  AND  ONTARIO  NAV- 
IGATION COMPANY.  Py.  in  Err., 

9. 

THE  BOSTON  MARINE  INSURANOB 

COMPANY. 

(See  8.  OL  Beporter**  ed.  tfS-4a8J 

Marine  insurance,  when  loss  recoverable  error 
in  charge  tojury-t-peril  by  unseaworthiness — 
dtfeetive  oompass—fog— knowledge  of  unsea- 
worthiness^-province  cf  jury — right  to  aban- 
don— acceptance,  acts  showing— captain,  when 
insurer's  agent — custom— protat  — former 
suit. 

1.  Where  a  CiMuullan  fteamer,  with  a  defeotiTe 
oompaflB,  while  nayigatlng  Oanartlap  waters  with- 
out a  lookout  and  ytolatlnff  a  Oaoadian  statute 
requirioK  its^^otnc  at  a  modtoite  speed  io  a  f  oir, 
was  stranded  in  a  tog  on  an  island  miles  out  of 
her  course  and  abandoned,  her  owner,  a  Canadian 
oorporation,  cannot  recover  for  her  loss,  on  a 
poliojr  insurinir  her  against  perils  of  the  sea,  ex- 
cept those  oocasiODed  by  want  of  ordinary  care 
and  skill  or  of  seaworthiness,  without  showing 
that  neither  such  breach  of  the  statute  nor  the 
defeot  of  the  compass  caused  or  contributed  to 
the  dissster,  and  that  it  was  caused  by  perils  in- 
sured against. 

&  It  was  not  error  in  the  court  to  refuse  to  in- 
struct the  jury  that  the  stranding  in  a  dense  fOg 
was  an  accident  which  was  prima  fade  covered 
by  the  policy,  and  for  which  the  insurers  were 
prima  facie  liable,  and  that  if  the  fog  contrib- 
uted proximately  to  the  stranding,  the  insurers 
would  be  liable. 

81   If  the  peril  was  caused  by  negligence  or  unsea 
worthinefls,  notwithstanding    it   was    the  fog 
which  prevented  the  Island  being  seen,  the  negli- 
genoe  or  unseaworthiness  was  the  efficient  and 
proximate  oai 


Nora.— Jfitrapreaeneotton  or  fraud  vUiales  poiiey 
Of  intmranee.  Bee  note  to  ITLanahan  v.  Universal 
Ins.  Oo.  7:  W;  also  note  to  Oolumblan  Ina.  Oo.  t. 
Lawrence,  7:  88S. 

AstoabandonmonUwhatis;  «fect  of;  when  in- 
sured may  abandon ;  not  bound  to  abandon^ 
noU  to  BradUe  v.  Maryland  Ins.  Oo.  •:  1123. 

Am  to  marine  tnturanee;  what  is  a  total  Ion, 
note  to  Great  Western  Ins.  Oo.  t.  Fogarty,  fit  as. 

Am  to  seaworfMnesM ;  implied  warranty  of, 
note  to  Work  v.  Leathers.  24:  1012. 

As  to**rotteneUnm**in  policy  of  insimiiies, 
fioto  to  Janney  t.  Oolumblan  Ins.  Oo.  S:  864. 

As  to  deviation^  see  note  to  Oolumblan  Ina.  On.  v. 
Ostlett,  6:  S84. 

As  to  barratry:  what  4B,-eee  fioCs  to  Wateis  v. 
Merohants  L.  Ins.  Oo.  S:  SSL 

A$toinsurane$:brtaehofcondtt4onMbylkkrdpar- 
ties :  when  polfey  fnmKdoted,~see  note  to  Liverpool 
*  L.  4  Q.  Ina.  Oo.  v.  Ounther,  88:  STft. 

•9t 


4.  If  there  were  any  defects  in  the  oompsss  ren- 
dering it  nnsafe  or  unsuitable  for  use,  and  the 
stranding  of  the  vessel  was  caused  by,  or  conse- 
quent  upon,  sndb  defects,  the  vessel  was  not  sea- 
worthy. 

8b  The  exception  of  losses  oooasioned  by  unsea- 
worthiness is  in  effect  a  warranty  that  a  loss 
should  not  be  so  occasioned,  and  whether  the  fact 
of  unseaworthiness  was  known  or  unknown  is 
immaterial. 

5.  The  Jury  are  to  decide  from  aU  the  faets,  and 
instructions  based  upon  a  partial  view  of  the  evi- 
dence should  be  refused. 

7.  If  the  loss  was  the  result  of  a  peril  not  insured 
against,  there  was  no  right  to  abandon. 

81  Any  act  of  the  underwriter  in  consequence  of 
an  abandonment,  which  can  be  justitled  only  un- 
der a  right  derived  from  it,  may  be  decisive  evi- 
dence of  an  acceptance. 

9.  Any  act  done  for  the  purpose  of  making  the 
most  of  the  property,  to  whomsoever  It  may  prove 
to  belong,  ought  not  to  be  construed  okiiinst  the 
party  who  thus  seeks  the  common  interest. 

10.  When  there  is  no  acceptance  of  an  abandon- 
ment,  the  acts  of  the  captain  in  moving  the  ves- 
sel on  to  a  dry  dock  and  repairing  her  are  not 
done  by  him  as  the  insurer^s  agent;  It  Is  only  af- 
ter an  actual  abandonment  and  the  passage  of 
the  title  that  the  captain  becomes  the  insurer^s 
agent. 

U.  Evidence  of  a  custom  to  run  at  full  upeed  in  a 
dense  fog  withouta  lookout  is  inadmissible. 

12.  A  protest  is  admissible  in  evidence  with  the 
proofs  of  loss  as  an  explanatory  writing  when 
made  part  of  the  proofs  by  being  referred  to 
therein. 

18b  Where  the  insurers  were  not  parties  to  a  suit 
upon  the  decree  in  which  the  vessel  was  sold  for 
repairs,  the  record  of  the  suit  is  not  evidence 
against  them  to  prove  an  acceptance  of  aban- 
donment. 

[No.  296.] 

Argued  April  t5, 1890,  Decided  May  19,  1390. 

rr  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed SUtes  for  the  Eastern  District  of  Mich- 
igan to  reyiew  a  Judgment  for  defendant  in  an 
action  upon  a  policy  of  marine  insurance  lo 
recover  for  the  loss  of  a  steamship.     Affirmed, 

Statement  by  Mr.  Chief  Justice  Falter: 
This  is  an  action  upon  <^  P^'^^^y  ^^  insur- 
ance, bearing  date  May  1,  1^,  insuring  the 
steamer  Spartan,-  a  Canadian  vessel  of  six 
hundred  and  seventy-eieht  tons  burden,  from 
April  1  to  November  80,  1883.  The  plaintiff  [409 
in  error,  a  Canadian  corporation,  chartered 
the  Spartan  in  the  spring  of  1888  to  the  Owen 
Sound  Steamship  Company,  also  a  Canadian 
corporation  or  association,  and  she  was  bein^ 
run  by  that  company  oc  the  route  between 
Owen  Sound  on  Georgian  Bay,  Ontario,  to 
Fort  William,  Ontario,  on  the  north  shore  of 
Lake  Superior,  when  the  loss  occurred.  The 
perils  insured  against  are  thus  stated  in  the 
policy: 

*^  Touching  the  adventures  and  perils  which 
the  said  Insurance  Company  is  content  to  bear 
and  take  upon  itself  by  this  policy,  they  are 
of  the  lakes,  rivers,  canals,  fires,  jettisons, 
that  shall  come  to  the  damage  of  the  said 
vessel  or  any  part  thereof,  excepting  all 
perils,  losses,  misfortunes  or  expenses  conse- 

?[uent  upon  and  arising  from  or  caused  by  ths 
ollowing  or  other  legally  excluded  causes, 

18  a  V.  s. 


1889. 


RiCHBLZsv  AMD  OrtabiO  Nat.  Co.  t.  Bo&Ktsi  Maiuivb  Ins.  Co.         408-489 


tIz.  :  dama^  that  may  be  done  by  the  Teasel 
hereby  insiured  to  any  other  yessel  or  prop- 
erty ;  incompetency  of  the  master  or  insuffi- 
ciency of  the  crew  or  want  of  ordinary  care 
and  skill  in  navigating  said  vessel  and  in 
loading,  stowing  and  securing  the  cargo  of 
said  yessel ;  rottenness,  inherent  defects,  over- 
loading and  all  other  unseaworthiness :  theft, 
barrat^  or  robbery.* 

The  steamer  was  valued  at  $50^000  and  was 
Insured  in  all  to  the  amount  of  |40,000. 
Her  crew  consisted  of  the  master,  two  mates, 
two  engineers,  two  wheelsmen,  four  firemen, 
a  full  complement  in  the  cabin  and  four  or 
five  deck  hands.  She  had  made  three  trips 
from  the  opening  of  the  season  of  navigation ; 
and  on  the  18Ui  of  June,  1888,  left  Fort 
William,  on  her  return  trip  to  Owen  Sound, 
and  stopped  em  route  at  Silver  Island  on  the 
north  snore  of  Lake  Superior,  leaving  that 
port  at  12.45  P.  M.,  and  was  stranded  on  the 
southwest  point  of  Caribou  Island,  in  Lake 
Superior,  at  about  two  o'clock  in  the  morning 
of  June  19.  The  evidence  tended  to  show 
that  on  this  occasion,  for  the  first  time,  i^e 
laid  her  course  from  Silver  Island  for  Pas- 
sage Island,  thence  direct  for  White  Fish 
Point  on  the  south  shore  of  Lake  Superior. 
Between  Silvef  Island  and  Passage  Island  a 
thick  fog  arose  which  continued  until  after 
the  strandine.  She  passed  Passage  Island  at 
2.80  P.  M.,  Uience  the  chart  course  laid  S.  E. 
r4101  V  E.  i  £.  to  White  Fish  Point,  passing  about 
'-  ^  eight  miles  to  the  southward  of  Caribou  Is- 
land, one  hundred  and  thirty-two  miles  from 
Passage  Island.  About  eight  o'clock  in  the 
evening  of  June  18  the  master  retired  to  his 
stateroom,  leaving  the  second  mate  on  watch, 
and  gave  him  the  following  written  instruc- 
tions : 

''Monda^r  Evening. 
"Mr.  Harbottle:  If  it  continues  thick  at 
10  o'clock  P.  M.,  keep  her  S.  E.  by  E.  until 
8  A.  M.  ;  then  keep  her  S.  E.  by  E.i  E.  small. 
If  it  clears  continue  on  your  course  S.  E.  by 
E.  i  E." 

llie  fog  continued  dense  during  Harbottle's 
watch,  and  he  made  the  course  prescribed 
until  he  came  off  watch  about  1  o'clock  A.  M. 
on  the  19th,  running  the  steamer  at  full  speed, 
which  was  twelve  or  twelve  and  a  half  miles 
per  hour,  the  master  testifving  that  his  in- 
structions ^'were  based  on  the  steamer's  run- 
ning on  time."  At  twenty  minutes  past  one 
in  tne  morninc,  Wagner,  the  first  mate,  re- 
lieved Harbottle  and  took  charge,  navigat- 
ing the  vessel  under  the  same  oraers,the  fog 
being  so  dense,  he  says,  **that  you  could  not 
see  anything. "  There  was  no  lookout  forward  ; 
no  one  else  on  deck  during  either  watch,  be- 
side the  mate  and  the  wheelsman ;  no  sound- 
ings were  taken ;  and  the  steamer  was  kept 
running  at  her  full  rate  of  speed,  carrying 
her  regular  steam  of  forty-five  pounds, 
her  maximum  pressure  being  forty-seven 
pounds.  She  struck  on  the  southwest  point 
of  Caribou  Island,  in  Canadian  waters, 
though  she  should  have  passed  seventeen 
miles  to  the  southward  of  that  Island.  Upon 
the  ordinary  course  from  Passage  Island  to 
White  Fish  Point,  she  would  have  passed 
about  eight  miles  south,  but  the  testimony 
tended  to  show  that  she  took  a  course  some- 
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what  southerly  of  the  most  direct  coune 
between  the  two  points,  which  should  haw 
carried  her  some  seventeen  miles  south. 

Notice  of  the  disaster  and  request  for  assis- 
tance was  sent  by  the  master  to  tiie  insurers' 
agents,  who  received  it  June  22,  and  sent 
to  the  aid  of  the  Spartan  a  tug  and  wreck- 
ing expedition,  under  commazid  of  Captain 
Swain,  which  left  Detroit  June  28  and  arrived 
at  Caribou  Island  June  26.  June  26  plain- 
tiff sent  a  telegram  to  the  insurance  agent  at 
Toronto,  who  was  the  broker  who  negotiated 
this  insurance,  through  defendant's  agents 
at  Buffalo,  as  follows:  ** Spartan  ashore  on 
Caribou  Island,  and  this  Company  beg  to  in- 
form you  that  they  abandon  the  boat  and 
claim  a  total  loss.  Please  inform  the  under- 
writers. " 

The  steamer  was  brought  to  Detroit,  as  al- 
leged on  the  one  side,  by  the  order  of  her 
master,  and  there  docked  and  repaired  under 
his  instructions,  which  is  denied  on  the  other. 
The  cost  of  rescuinfi^  the  steamer  and  towins 
her  to  Detroit  was  ^7,455.18,  which  was  paia 
by  tiie  imderwriters.  It  is  in  dispute  as  to 
who  ordered  the  repairs,  or  claimed  or  exer- 
cised control  over  them  or  the  steamer,  or 
directed  where  she  should  be  brought,  but 
it  is  not  shovm  that  either  plaintiff  or  defend- 
ant did.  The  repairs  were  made  by  the 
Detroit  Dry  Dock  Company,  and  completed 
in  September,  at  a  cost  of  from  $28,000  to 
$24,000.  In  November,  plaintiff  served  on 
tiie  insurers  proofs  of  loss,  verified  November 
8,  1888,  in  which  it  is  stated:  "That  the 
said  vessel,  in  the  prosecution  of  a  voyage 
from  Fort  William,  on  the  north  shore  of 
Lake  Superior,  in  the  Province  of  Ontario, 
to  Owen  Sound,  on  Gteorffian  Bay,  in  said 
Province  of  Ontario,  at  about  2  o'clock  on 
the  morning  of  the  19th  of  June  last,  in  a 
fog,  ran  ashore  on  Uie  southwest  shore  of  Car- 
ibou Island,  and  became  a  wreck  and  total 
loss,  and  was  duly  abandoned  by  her  owners 
to  her  insurers,  as  will  appear  by  certified 
copy  of  the  protest  of  her  master  and  mari- 
ners, heretofore  served  upon  vou ;  in  conse- 
quence of  which  the  said  Richelieu  and  On- 
tario Navigation  Company  suffered  damage, 
sustained  loss  or  damage  within  the  penis 
insured  against  under  Uie  said  policy  No. 
1,965,  to  the  amount  of  ten  thousand  dollars, 
as  will  further  appear  by  particular  state- 
ment herewith." 

The  agents  of  the  insurers  icnew  nothing 
of  the  facts  attending  the  stranding,  except 
what  the  protest  showed,  until  after  March, 
1884.  Up  to  that  time  plaintiff  and  the  un- 
derwriters had  been  negotiating  for  a  settle- 
ment of  the  loss,  but  could  not  agree  upon 
the  liability  for  duties  upon  the  repairs,  but 
after  discovery  of  the  facts  the  defendant  and 
the  other  insurers  refused  to  pay.  Upon  the 
trial  the  jury  found  a  verdict  for  the  defend- 
ant, on  which  Judgment  was  entered. 

The  opinion  of  Judge  Brown,  the  district 
judge,  on  Uie  motion  for  a  new  trial,  will 
be  loxuA  in  26  Fed.  Rep.  596. 

The  cause  was  brought  to  this  court  by 
writ  of  error,  and  errors  were  assigned  as 
follows:    That  the  circuit  court  erred 

1.  In  ruling  that  no  authority  was  shown 
on  the  part  or  Captain  Qibson  to  bind  the 
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defendant  in  respect  to  the  repairs  made  up- 
on the  steamer  Spartan. 

2.  In  striking  out  all  the  testimony  re- 
specting the  acts  and  statements  of  Gibson. 

8.  In  excluding  this  (}uestion  put  by  plain- 
tiff's counsel  to  the  witness  Patterson :  **  Q. 
What  is  the  custom  of  Canadian  vessels  about 
carrying  a  lookout  forward?" 

In  refusing  to  instruct  the  jury,  according 
to  the  requests  made  by  plaintiff's  counsel, 
as  follows: 

4.  *^Firit:  If  the  jury  find  that  the  Spar- 
tan, while  navigating  Lake  Superior  on  June 
19th,  1888,  and  while  a  dense  fog  prevailed, 
was  stranded  on  Caribou  Island,  and  that  the 
insurers  were  promptly  notified  of  the  disas- 
ter, and  that  proper  proofs  of  loss  were  fur- 
nished to  the  insurers,  then  the  plaintiff  has 
made  a  case  which  prima  facie  entitles  it  to  a 
verdict  in  this  case." 

5.  **  Second:  The  stranding  of  the  Spartan 
on  Caribou  Island  while  a  dense  fog  was  pre- 
vailing was  an  accident  which  is  prima  ftude 
covert  by  the  policy  and  for  which  the  in- 
surers are  prima  facie  liable." 

6.  **  Third:  If  the  jury  find  that  the  fog 
contributed  proximately  to  the  stranding  of 
the  Spartan,  then  the  insurers  are  liable  for 
the  loss  caused  by  such   stranding." 

7.  *^Fbttrth:  There  is  no  evidence  in  the 
case  which  even  tends  to  prove  the  unsea- 
worthiness of  the  Spartan  except  in  regard  to 
her  compass,  and  if  the  jury  find  tmt  the 
compass  had  not  varied  more  than  vessels' 
compasses  ordinarily  do,  that  the  steamer  had 
been  navigated  by  tne  same  compass  without 
trouble  from  the  time  she  left  La  Chene,  on 
the  St.  Lawrence  River,  up  to  the  time  of  the 
disaster,  and  .that  the  officers  of  the  steamer 
at  the  time  she  started  upon  the  voyage  on 
which  the  stranding  took  place  believM  the 
compass  to  be  reliable,  and  had  reason  for 
so  believing,  then  the  insurers  would  not  be 
relieved  from  liability  on  account  of  any 
supposed  defect  in  the  compass." 

8.  ^'ISfth:  If  the  jury  find  that  the  insurers 
received  the  notice  of  abandonment  which 
has  been  offered  in  evidence,  and  that  with- 
out notice  to  the  owners  of  the  steamer  they 
sent  Captain  Swain  with  a  wrecking  expe- 
dition to  her  rescue,  and  that  Captain  Swain 
brought  her  to  Detroit  for  repairs,  and  was 
paid  for  so  doing  by  the  insurers ;  that  the 
steamer  was  suMequently  surveyed  for  re- 
pairs by  the  insurers  and  repairea,  and  that 
the  owners  never  interfered  with  ttie  making 
of  the  repairs, — ^then  the  jury  may  consider 
these  facts  as  evidence  of  an  aooeptanoe  of 
the   abandonment. "  "^ 

9.  "^^MiA;  If  the  jury  find  that  the  insurers, 
upon  receiving  notice  of  the  abandonment 
from  the  owners,  sent  a  rescuing  expedition 
for  the  purpose  of  rescuing  the  Spartan  and 
taking  her  to  a  place  of  repair,  and  that  the 
Spartan  was  gotten  off  by  the  wreckers  and 
brought  to  Detroit  for  repairs  and  was  there 
repaired  without  inv  notice  whatever  to  the 
plaintiff'  and  that  toe  plaintiff  never  inter- 
fered with  or  exercisea  any  control  over  or 
made  any  claim  to  said  steamer  after  their 
abandonment,  then  the  jurr  may  consider 
these  (itfti  ■•  •videooe  tending  to  prove  an 


acceptance  of  the   abandonment  on  the  part 
of    the    insurers. " 

10.  "^Setxmih:  If  the  jury  find  that  the  in- 
surers  sent  the  wrecking  expedition  to  the 
Spartan  with  the  intention  of  rescuing  and 
repairing  her  without  consulting  the  plain- 
tiff, then  it  was  the  duty  of  the  insurers  to 
repair  her  within  a  reasonable  time  and  ten- 
der her  back  to  the  owners  free  from  all  liens 
for  such  repairs.  Their  failure  to  do  so  is 
evidence  of  an  acceptance  of  abandonment 
and  their  liability  to  pay  as  for  a  total  loss.** 

11.  *"  Eighth:  If  the  jury  find  that  the  in- 
surers brought  the  Spartan  to  Detroit  with 
the  intention  of  repairing  her,  and  that  she 
was  subsequently  repaired  without  interfer- 
ence on  the  part  of  the  plaintiff ;  that  the  in- 
surers failed  to  pay  for  said  repairs,  but  al- 
lowed the  steamer  to  be  libeled  and  sold  by 
the  court  of  admiralty  to  satisfy  the  lien  for 
such  repairs  without  notice  to  the  plaintiff, 
—-then  this  would  amoimt  to  an  acceptance 
of    abandonment. " 

12.  *"  Ninth:  If  the  jury  find  that  there  was 
an  actual  or  constructive  acceptance  of  the 
abandonment,  then  the  plaintiff  is  entitled 
absolutely  to  recover  as  for  a  total  loss." 

And  in  instructing  the   jury  as  follows : 

18.  *'The  law  of  Canada  provides  that  all 
vessels  shall  run  in  a  fog  at  a  moderate  rate 
of  speed ;  and  I  do  not  undertake  to  direct 
you  one  way  or  the  other  in  regard  to  this 
Tact — ^that  is,  the  rate  of  speed — ^but  merely 
to  say  in  general  terms  that  if  you  find  that 
the  loss  was  occasioned  by  the  excessive  speed 
of  the  vessel,  or  by  her  want  of  a  lookout,  or 
by  the  defects  of  the  compass,  the  defendant 
is  not    liable." 

14.  ''With  regard  to  the  defective  compass* 
the  master  ana  crew  state  in  their  protest 
that  they  attribute  the  loss  to  a  defective 
compass ;  andwhilelhat  statement  is  not  bind- 
ing upon  the  plaintiff,  and  while  the  plain- 
tiff is  not  estopped,  as  we  say,  or  prevented 
from  showing  that  the  loss  is  attributable 
to  other  causes,  it  undoubtedly  is  entitled 
to  considerable  weight." 

15.  **  In  case  von  shall  find,  as  I  have  said 
before,  that  this  loss  was  occasioned  by  a  de- 
fective compass,  Uie  defendant  is  entitled  to 
your  verdict.  On  the  other  hand,  if  you 
shall  find  that  the  loss  occurred  through  peril 
of  the  sea  and  from  no  want  of  skill  in  nav- 
igation and  no  want  of  competency  in  the 
master  or  insufficiency  of  the  crew,  and  from 
no  fault  on  the  piurt  of  the  vessel,  then  your 
verdict  should  be  for  the  plaintiff." 

16.  "I  charge  you,^as  requested  by  the  de* 
fendant,  that  under  the  policy  of  insuranco 
in  this  case  the  expense  of  bringing  her  to 
Detroit  must  be  shown  by  the  plaintiff  to 
have  been  occasioned  bv  the  risk  against 
which  the  defendant  had  insured  the  steamer ; 
and  if  the  stranding  of  said  steamer  and  the 
expense  incurred  In  effecting  hex  relief  re- 
sulted from  any  incompetency  of  the  master 
or  insufficiency  of  the  crew  or  want  of  or- 
dinary  care  ana  skill  in  navigating  said  ves- 
sel, or  from  any  unseaworthiness  of  said 
vessel,  then  the  plaintiff  cannot  recover." 

17.  "I  charge  you,  as  requested  by  th» 
defendant  in  his  seventh  request,  that  under 
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tlie  evidence  in  this  case  the  harden  of  proof 
[4^5]  Is  upon  the  plaintiff  to  show  that  the  strand- 
ing of  saia  steamer  could  not  have  been 
guarded  against  or  prevented  by  the  ordinary 
exertions  of  human  skill  and  prudence." 

18.  "As  the  Spartan  was  violating  the 
statute  laws  of  Canada  in  running  at  full 
speed  in  a  dense  fog,  the  plaintiff  must  show 
affirmatively  that  neither  the  speed  of  the 
steamer  nor  the  defects  of  the  compass 
could  have  caused  or  have  contributea  to 
cause  the  stranding  of  the  steamer.  The 
burden  of  proving  a  loss  of  this  kind  is 
upon  the  plaintiff.  There  is  no  presumption 
that  the  loss  was  occasioned  by  the  peril 
insured   against   by   the  defendant." 

19.  **  If  there  were  any  defects  in  the  com- 
pass, known  or  unknown,  rendering  it  un- 
safe or  unsuitable  for  use  in  Lake  Superior, 
and  the  stranding  of  the  vessel  was  caused 
by,  consequent  upon  or  arose  from  such  de- 
fect in  the  compass,  the  vessel  was  not  sea- 
worthy for  Lake  Superior  navigation,  what- 
ever her  fitness  for  navigation  elsewhere,  and 
the    plaintiff   cannot   recover." 

Mestrt,  F*  H.  Canlleld  and  Joseph  H. 
Choate*  for  plaintiff  io  error: 

The  court  erred  in  not  charging  the  jury,  in 
accordance  with  plaintiff's  requests,  that  the 
straodinff  of  the  Spartan  on  Caribou  ]bland, 
while  a  dense  fog  was  prevailing,  was  an  acci- 
dent which  was  prima  facie  covered  by  the 
policy,  and  for  which  the  insurers  were  prima 
facie  liable.  And  that  if  the  fog  contributed 
proximatelv  to  the  stranding,  the  insurers 
would  be  liable. 

Columbia  Ina,  Oo,  v.  Latorenee.  85  U.  8.  10 
Pet  507  (9:  512);  Waten  v.  MerchanU  X.  ln$. 
Co.  86  U.  8.  11  Pet  218  (9:  692);  Peien  v. 
Warrm  Int.  Oo.  89  U.  8. 14  Pet  99  (10:  871); 
Orient  Mut.  In$,  Oo,  v.  Adatm,  128  U.  8.  67 
(81:  68);  General  Mut.  Ins.  Oo.  v.  Shertoood,  56 
U.  8. 14  How.  851  (14:  452);  Dudgeon  r.  Pern- 
broke,  L.  R.  9  Q.  B.  Div.  581.  L.  R  2  App. 
Cas.  284;  Lee,  Ship,  and  Ins.  448,  444;  1  Par- 
sons, Marine  Ins.  582,  549;  Davidson  v.  Bur- 
nand,  L.  R.  4  C.  P.  117;  Ionide$  v.  Univertal 
M.  Ine.  Oo.  14  C.  B.  N.  8. 259;  Union  Int.  Co.  v. 
Smith,  124  U.  8.  405  (81:  490^;  Western  Ine. 
Oo.  V.  Tcbin,  82  Ohio  Bt  92;  Anderson  ▼.  Mor- 
^,  L.  R  10  0.  P.  58. 

If  the  underwriters  defend  upon  the  ground 
that  there  was  a  want  of  ordinary  care  and 
skill  in  the  navigation,  the  burden  of  proof  is 
with  them  to  show  that  such  want  of  ordinary 
care  and  skill  was  the  proximate  cause  of  the 
loss. 

1  Parsons,  Marine  Ins.  880;  1  Phillips,  Ins. 
1 1160;  2  Amould,  Ins.  §  1845. 

The  exceptions  are  to  be  construed  most 
stironely  against  the  underwriters. 

PMmer  v.  Warren  Ins.  Co.  1  Story,  864; 
Orient  Mut.  Ins.  Oo.  t.  Wright,  68  tJ.  8.  1 
Wall.  468  (17:  505);  Tudor  v.  New  England 
Mut.  M.  Ins.  Oo.  12  Cush.  554;  1  Duer,  Ins. 
161,  %  6;  1  PhilUps,  Ins.  %  1160. 

In  actions  of  tort  the  negligence  of  the  plain- 
tiff will  not  defeat  his  recoverv,  unless  it  con- 
txibuted  proximately  to  his  injury. 

Beach,  Cont  Neg.  7,  9,  27,  and  cases  dted; 
BiwM  Oitff  4b  P.  R  Oo.  Y..8tout,  84  U.  8.  17 
Wan.  667  (21:  746);  Smith,  Neg.  226. 

ise  u.  8. 


If  a  carrier's  negligence  has  exposed  the 
goods  to  loss  from  an  excepted  cause,  he  is  not 
uable,  unless  such  negligence  contributed 
proximately  to  the  loss. 

Memphis  A  0.  R.  Co.  v.  Jfeww,  77  U.  8.  10' 
Wall.  176  (19:  909);  Morrison  v.  Davis,  20  Pa. 
171;  Denny  v.  New  York  0.  B.  Oo.  18  Gray, 
481;  Daniels  v.  BaUanUne,  28  Ohio  St  532; 
Cooley,  Torts,  88;  Hoffman  v.  Union  Ferrv 
Co.  eS  N.  Y.  885;  2  Arnould,  Ins.  808. 

Any  loss  directly  caused  by  a  peril  insured 
against  is  to  be  paid  for  by  the  insurers,  not- 
withstanding the  loss  may  have  been  brought 
about  by  bad  navigation,  neglect  or  fault  of 
the  master  or  senman,  excepting  only  the  fault 
of  the  assured  himself,  or  any  other  cause  not 
directly  insured  against 

Lowndes,  Ins.  ^§  122,  124;  Dudgeon  v.  Pem- 
broke, L.  R  9Q.  B.  581;  Cory  v.  Burr,  L.  R  9" 
Q.  B.  Div.  468;  Wilson  v.  IheXantho,  L.  R  12" 
App.  Cas.  508;  Hamilton  v.  Pandorf,  L.  R  1^ 
App.  Cas.  618;  Davidson  v.  Burnand,  L.  R  4 
C.  P.  117;  Weet  India  A  P.  Teleg,  Oo.  v.  Home 
A  0.  M.  Ins.  Cb.  L.  R  6  (J.  R  Div.  51;  Livie 
V.  Jansen,  12  East,  648. 

The  provisions  of  the  Canadian  Statute  were 
not  intended  to  apply  to  cases  of  insurance, 
but  only  in  cases  of  collision. 

GrUl  V.  General  Iron  8.  O.  Oo.L.  K  1  C. 
P.  600,  L.  R  8  C.  P.  478;  The  P^nsyhania,, 
86  U.  8.  19  WaU.  125  (22: 14»). 

The  owner  of  an  appliance  on  a  ve&sel  which 
has  been  known  to  operate  safely  may  continue 
to  use  it  without  subjecting  himself  to  the 
charge  of  negligence  simply  because  an  acci- 
dent occurs  subsequently,  be  being  in  igno- 
rance of  its  actually  having  become  dsfective. 

Burke  v.  Witherlee,  98  N.  Y.  562;  Loftus  v. 
Union  Ferry  Oo.  84  N.  Y.  465;  Cleveland  v. 
New  Jersey  8.  B.  Co.  68  N.  Y.  806;  Dougan  v. 
Ohamplain  Transp.  Oo.  56  N.  Y.  1. 

This  being  a  ume  policy,  there  is  no  war- 
ranty of  seaworthiness.  If  the  vessel  was  sea- 
worthy at  the  time  the  policy  was  issued,  no 
subsequent  unseaworthiness  would  a^ect  the 
liability  of  the  insurers. 
•  Barber,  Ins.  268;  Thompson  v.  Hopper,  6  El. 
&  Bl.  172;  Lee,  Ins.  410;  Merchants  Ins.  Go.  v. 
Morrison,  62  Bl.  242;  Gibson  v.  Small.  ZiEng. 
L.  &£q.  17;  American  Ins.  Oo.  v.  Ogden,  20 
Wend.  287;  Adderly  t.  American  Mut.  Ins.  Oo. 
Taney,  126. 

The  court  erred  in  admitting  the  protest  in 
evidence. 

Christian  v.  Coombe,  2  Esp.  490;  2  Amould, 
Ins.  1858;  Hilhrard,  Ins.  808;  2  Phillips,  Ins. 
ft68;  Senat  v.  P&rter,  7  T.  R  158;  8  Phillips,Ev. 
(C.  &  H.  notes)  288. 

The  admissions  of  the  master,  not  made  a» 
part  of  the  res  gestm,  are  not  admissible  in  evi- 
dence. 

Northtoestem  U.  P.  Oo.  v.  Olough,  87  U.  8. 
20  Wall.  528  (22:  406);  American  8.  8.  Oo.  v. 
Landreth,  102  Pa.  181;  American  L.  Ins.  Oo. 
V.  Mahone,  88  U.  a  21  WalL  152, 157  (22:598, 
595);  Adams  v.  Hannibal  ASt.J.B.  Oo.  74  Mo. 
558,  557,  559;  Lane  v.  Bryant,  9  Qray,  245; 
Bacon  v.  Charlton,  7  Cush.  581;  Luby  v.  Hud- 
son River  R  Oo.  17  N.  Y.  181;  Bandatt  t.  N. 
W.  Teleg.  Oo.  54  Wis.  140;  BeUefontaine  R  Oo^ 
V.  Hunter,  88  Ind.  885;  1  Evans,  Prin.  and  A. 
190. 

Mere  failure  to  reply  to  a  notice  of  abandon- 
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«neni  maj  not  of  itself  be  saffideDt  to  prove  an 
flooeptaDoe  of  an  abandonmeDt;  bat  silence, 
•coupled  with  such  action  on  the  part  of  the 
underwriters  as  is  shown  In  this  case,  is  evi- 
<denoe  from  which  the  jury  may  find  an  ao- 
-oeptance. 

iforthnettem  Trantp.  Co,  y.  7^me»  AM. 
Ins.  Co.  69  Mich.  388;  (Hndnfiati  Iff,  (h,  v. 
Baketeell,  4  B.  Mon.  657;  Provincial  Int.  Co. 
T.  Le  Due,  L.  R  6  Pr.  C.  Gas.  224;  2  Amould, 
Ids.  1176:  Barber.  Ins.  872,  and  cases  cited. 

The  taking  possession  of  the  vessel,  the  rait- 
ing and  rescuing  of  her  after  receiving  notice 
of  abandonment,  without  protest  or  notice  to 
the  owners  that  they  did  not  intend  to  accept 
the  abandonment,  amounts  to  a  constructive 
acceptance,  and  renders  the  insurers  liable  as 
for  a  total  loss,  irrespective  of  the  causes  which 
brought  about  the  loss. 

Norihwetlem  Tranap,  Co.  ▼.  Oontinenial 
Ins.  Co.  24  Fed.  Rep.  171;  NorthwesUm 
Trantp.  Co.  v.  Thams$  A  M.  Int.  Co.  69  Mich. 
1314;  BieheUeu  d  0.  Jfoo.  Co.  v.  Thamet  d  M. 
M.  Int.  Co.  72  Mich.  671;  Copeland  v.  Phcmix 
Int.  Co.  1  Woolw.  278,  76  U.  8.  9  Wall.  461 
^(9:  789);  Norton  v.  Lexington  F.  L  etc  Int. 
Co.  16  111.  286;  Protineial  Int.  Co.  v.  LeDue, 
L.  R  6  Pr.  0.  Gas.  224;  Shepherd  v.  Bender- 
-ton,  L.  R.  7  App.  Gas.  49;  CtneinnaH  Int.  Co. 
V.  Baketodl,  4b.  Mon.  541;  Rei/noldt  v.  Ocean 
Int.  Co.  22  Pick.  191, 1  Met  160. 

If  the  underwriters  did  not  have  actual  no- 
tice of  the  circumstances  surrounding  the  loss, 
tbey  had  the  means  of  knowledge,  and  a  per- 
son with  the  means  of  knowledge  at  his  com- 
mand is  to  iM  regarded  as  one  naving  actual 
notice. 

Angell,  Lim.  §§  188, 190;  Farnam  v.  Brookt, 
*9  Pick.  246;  Beynoldt  v.  Ocean  Int.  Co.  22  Pick. 
197. 

Under  the  law  of  marine  insurance,'the  mas- 
ter, after  abandonment,  becomes  the  agent  of 
the  insurers. 

2P8rsons.  Marine  Ins.  198;  2  Amould,  Ins. 
1191;  2  Phillips,  Ins.  §  1782;  Lee,  In&  488; 
JSmith  V.  Manvfaeturert  Int.  Co.  7  Met.  448; 
United  Int.  Co.  v.  Robinson,  2  Gaines,  280; 
Chesapeake  Int.  Co.  v.  ^tark,  11 U.  8.  6  Granch, 
^8  («:  220);  Story,  Agency,  fi  118;  2  Parsons, 
Ins.  125. 

The  court  erred  in  excluding  as  evidence  the 
record  in  the  suit  instituted  by  the  Detroit  Dry 
Dock  Go.  a^nst  the  Spartan,  to  enforce  its 
Hen  for  repairs  made  upon  the  steamer  in  con- 
•sequence  of  ber  stranding. 

Provineial  Int.  Co.  v.  £s  Due,  L.  R  6  Pr.  0. 
€as.  224. 

Mr.  Henry  H.  Swan*  for  defendant  in 
-error: 

The  Canadian  Statute  is  applicable  to  the 
Spartan's  navigation  while  iif  Canadian  wa- 
ters. 

1  Phillips,  Ins.  1 786;  l%s  FarragiU,  77  U. 
6.  10  Wall.  884,  888  (19:  946,  947). 

A  custom  contrary  to  the  Statute  is  void,  and 
'Will  be  disregarded  by  the  court. 

Walker  ▼.  Wettem  Trantp.  Co.  70  U.  8.  8 
Wall   160.  166  0.8:  172,  174);  Thoffvpttm  v. 


107;  The  Veioeitv,  L.  R  8  Pr.  C.  Oaa  44.  60; 
MandeB.  Collisions,  818. 
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A  custom  to  navi^te  without  a  lookout,  ea* 
peclally  in  a  heavy  fog,  is  unreasonable. 

TheRd)ecca,  Blatchf.  &  H.  351;  The  Oenetes 
Chief,  58  U.  S.  12  How.  448,  468  (18:  1058, 
1067);  The  Beiffenland,  114  U.  8.  855,  872  (29: 
152.  158). 

It  was  the  right  and  du^  of  the  jury  to 
draw  their  conclusions,  not  from  a  part,  but 
the  whole,  of  the  facts  in  the  case. 

QreenleafY.  Birth,  84  U.  8.  9  Pet.  292,  299 
(9:  182,  185);  Scott  v.  Lloyd.  84  U.  8.  9  Pet. 
418,  445,  460  (9:  178,  187.  198);  Cattt  v.  Pha- 
ten,  44  U.  8.  2  How.  876,  882  (11:  806,  m); 
Smith  V.  Condrif,  42  U.  8.  1  How.  28,  85  (11: 
85,  88);  Northwestern  Mut.  L.  Ins.  Co.  v.  Mus- 
kegon Nat.  Bank,  122  U.  8.  502,  511^18  (80: 
1100,  1104). 

The  courts  will  not,  upon  a  view  of  the  testi- 
mony which  is  partial  or  imperfect,  give  an 
instruction  which  the  entire  evidence  in  a 
cause  when  developed  would  forbid. 

RheUY.  Poe,  48  U.  S.  2  How.  457,  488  (11: 
888,  848);  Adams  v.  BoberU,  48  Q.  S.  2  How. 
486,  496  (11:  849,  853);  Banney  v.  Barlow,  112 
U.  8.  207,  214  (28:  662,  665). 

The  burden  is  upon  the  insured  of  proving 
a  loss  from  a  cause  and  to  an  amount  for  which 
the  underwriter  is  liable. 

BuUard  v.  Boger  Williams  Ins.  Co.  1  Curt 
149;  Union  Ins.  Co.  v.  SmitK  124  U.  8.  42^ 
427,  428  (81:  605);  C(yry  v.  BayUton  F.  A  M. 
Int.  Co.  107  Mass.  140,  147;  Baker  v.  Manu- 
facturers Ins.  Co.  12  Gray,  603;  Heebner  v. 
Bagle  Ins.  Co.  10  Gray,  lZ\\Ber^cind  v.  Oreen- 
mch  Ins.  Co.  53  N.  Y.  258. 114  N.  Y.  231;  So- 
hier  V.  Norwich  F.  Ins.  Co.  11  Allen,  836; 
Bicks  V.  FiUsimmone,  1  Wash.  G.  G.  282;  2 
Phillips,  Ins.  §  2122;  2  Parsons,  Marine  Ins. 
518;  2  Qreenl.  Ev.  g§  885,  887;  DonneU 
V.  Columbian  Ins.  Co.  2  Sumn.  866,  872, 
873. 

The  term  "perils  of  the  seas"  has  tbe  same 
meaning  in  poUcics  of  insurance  and  bills  of 
lading. 

Wilson  V.  The  Xantho,  L.  R.  12  App.  Gas. 
608;  Hamilton  v.  Pandorf,  L.  R  12  App.  Gas. 
518,  525;  The  Beeside,  2  Sumn.  571;  Liverpool 
d  Q.  W.  8.  Co.  V.  Phcmix  Ins.  Co.  129  U.  8. 
428  (82:  788);  The  Portsmouth,  76  U.  S.  9  Wall. 
682,  684  (19:  754,  755);  Laiorence  v.  Minium, 
58  D.  S.  17  How.  100,  111  (15: 58,  62);  Oeneral 
Mut.  Ins.  Co.  V.  Sherwood,  55  U.  8.  14  How. 
865  (14:  457);  Adams  v.  BobcrU,  48  U.  8.  S 
How.  486,  496  (11:  849.  353);  Banney  v.  Bar- 
low, 112  U.  S.  215  (28:  665) 

The  conceded  want  of  a  lookout  was  unsea- 
worthiness. 

1  Parsons.  Marine  Ins.  874;  The  Niagara  v. 
Cordes,  62  U.  8.  21  How.  28  (16:  46);  Ward  v. 
Chamberlain,  62  U.  8.  21  How.  570  (16:  219); 
The  Armstrong,  Brown,  Adm.  180,  185;  The 
Steamer  Webb,  81  U.  8.  14  Wall.  414,  416  (20: 
776.  776). 

The  negligence  of  the  master  in  running  the 
steamer  by  a  compass  known  to  be  erratically 
defective  discharges  the  insurer  from  any  loss 
which  is  the  consequence  of  such  want  of 
prudence  or  diligence. 

Union  Ins.  Co.  v.  Smith,  184  U.  8.  427  (81; 
606);  WiUiamt  T.  New  England  Mut.  M.  Int. 
Co.  8  Cliff.  244. 

The  charterer  was,  as  between  the  insurer 
and  insured,  the  agent  of  the  owner. 
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WUHanu  r.  New  England  Mui.  M.  Tm.  Co. 

1  Cliff.  244.  250. 

It  is  not  aUowable  to  assume  as  existing  facts 
not  proTed,  and  ask  a  direction  to  the  jury  on 
sQcfa  assumptioii. 

Washington  AG,  T.  B.  Co.  ▼.  Oladmon,  82 
U.  8. 15  Wall.  409  (21:  118);  ^^  Jersey  Mut, 
L.  Ins.  Co.  V.  Baker,  94  U.  B.  611  (24:  268); 
Knickerbocker  L.  Int.  Co.  v.  Foley,  106  U.  8. 
856  (26:  1066);  Phanix  ln$.  Co.  y.  Copdin,  76 
U.  8.  9  Wall.  461  (19:  739)  Bradlie  v.  Mary- 
landlnt.  Co.  87 U.  8. 12 Pet  878,  404,  409(9: 
1128,  1184,  1186). 

There  is  no  eridenoe  that  the  insurer  ac- 
cepted the  abandonment 

Peele  y.  MerehanU  In$.  Co.  8  Mason,  27,  81; 

2  Parsons,  Marine  Ins.  177;  HaMn  v.  Mason,  82 
U.  a  15  Wall.  674  (21:  197);  Catts  ▼.  Phalen, 
48  U.  &  2  How.  882  (11: 808)-  Eastern  Transp. 
fAne  V.  Bbpe,  95  U.  8.  801  (24.  478);  2  Phil- 
lipB.  Ins.  §  1692;  Congress  d  B.  8.  Co.  y. 
Edgar,  99  U.  8.  659  (25: 481);  BiUings  ▼.  BrH- 
n^45  Mich.  66,  71. 

There  was  no  error  in  the  court's  comment 
on  the  weight  to  be  given  to  the  protest 

Racket  Y.  WheeUr,  127  U.  8.  85,  98  (82: 102, 
106);  Ixft^oy  y.  United  States,  128  U.  8.  178 
<82:  890>;  United  States  y.  Philadelphia  d  B. 
R.  Co.  128  U.  8.  118  (81:  138). 

The  loss  should  be  attributed  to  negligence 
and  inattention. 

Western  Transp.  Co.  T.  Downer,  78  U.  8.  11 
WaU.  188  (20:  161);  The  Steamer  WM,  80  U. 
8. 14  Wall.  415  (20:  775). 

Plaintiff  must  show  aflSrmatively  that  nei- 
iher  the  speed  of  the  steamer  nor  the  defect  of 
1  he  compass  could  have  caused  or  contributed 
io  the  stranding. 

TUe  Pennsylvania,  86  U.  8.  19  Wall.  125, 
186  (22:  148.  151);  HayesY.  Michigan  C.  R  Co. 
Ill  U.  8.  228  (28:  410);  The  Fsnham,  L.  R.  8 
P.  C.  212,  216;  The  Stoomvaart  Maatschajmy 
Nederland  y.  Peninsular  d  0.  Steam  Nan.  Co. 
L.  R.  5  App.  Cas.  894, 900;  TJteNoHhem  Indi- 
ana, 8  Blatchf.  98;  The  Leo,  11  Blatchf.  225, 
232;  Taylor  y.  ffarteood,  Taney.  487,  444;  Orey 
Y.  Mobile,  55  Ala.  887;  Jetter  t.  New  York  d 
II.  B.  Co.  2  Keyes,  154;  Levi  v.  New  Crleans 
Mut.  Ins.  Asso.  2  Woods,  68,  67;  Citizens  Ins. 
Co.  Y.  Marsh,  41  Pa.  896;  The  Portsmouth,  76 
U.  8.  9  Wall.  682  (19:  754). 

The  policy  contains  an  express  exception  of 
liability  for  losses  occasioned  by  unseaworthi- 
ness, and  whether  it  was  known  or  unknown 
would  be  immaterial. 

The  Olenfruin.  L.  R.  10  Prob.  Div.  108;  Work 

▼.  Leathers,  97  U.  8.  879  (24:  1012);  1  Parsons, 

Marine  Ins.  887, 868;  Qudtec  M.  Ins.  Co.  y.  Com- 

snerdai  Bank,  L.  R.  8  Pr.  0.  Cas.  284,  242; 

Union  Ins.  Co.  t.  Smith,  124  U.  8. 427  (81 :  506). 

The  evidence  offered  for  the  purpose  of 
showing  the  amount  due  to  the  dry  dock  com- 
pany for  the  repairs  furnished  to  the  8partan, 
«tc,  was  rightly  rejected. 

Ths  Ship  Packet,  8  Mason,  255,  257;  The 
Schooner  Boston,  1  Sumn.  828,  883:  Bradlie  t. 
Maryland  Ins.  Co.  37  U.  8. 12  Pet.  878, 404, 409 
<9:  1 128. 1184, 1136);  Clement  v.  Packer,  125  U. 
b.  809.  820  (81: 721, 724). 

If  the  proofs  showed  the  loss,  they  were  also 
evidence  of  the  cause  of  loss,  and  that  it  oc- 
curred in  such  a  manner  as  to  relieve  thd  in- 
surer of  responsibility. 

XM  V.  S. 


Mutual  Ben.  L.  Ins.  Co.  v.  Newton,  89  U.  8. 
22  Wall.  88,  85  (22:  7ft8, 795);  Atkins  v.  ElweU, 
45  N.  Y.  758;  Be  Washington  Park  Comrs.  52 
N.  Y.  181;  TonneUY.  HM,  4  N.  Y.  140. 

Mr.  Chief  Justice  Fuller  delivered  th« 
opinion  of  the  court: 

In  Liverpool  d  O.  W.  8.  Co.  v.  Phenias 
Ins.  Co.  129  U.  8.  897.  488  [82:  788.  791], 
it  is  saia :  "Collision  or  strandine  is  doubt- 
less a  peril  of  the  seas ;  and  a  policy  of  in- 
surance against  perils  of  the  seas  covers  a 
loss  by  stranding  or  collision,  although  aris- 
ing from  the  negligence  of  the  master  or 
crew,  because  the  insurer  assumes  to  indem- 
nify the  assured  against  losses  from  particu- 
lar perils,  and  the  assured  does  not  warrant 
that  nis  servants  shall  use  due  care  to  avoid  [4SS\ 
them."  But  in  the  case  at  bar  there  is  an 
express  exception  of  all  perils  and  losses  oc- 
casioned by  the  want  of  ordinary  care  and 
skill  in   navigation  and  of   seaworthiness. 

The  8partan  was  a  Canadian  vessel  and 
was  navigating  Canadian  waters  between  two 
Canadian  porto,  and  was  bound  to  comply 
with  the  laws  of  Canada.  The  Canadian 
Statute  put  in  evidence  (vol.  I.,  8tat.  Can. 
1880,  p.  286)  is  entitled  ''An  Act  to  Make 
Better  Provisions  Respecting  the  Navigation 
of  Canadian  Waters,*^  and  prescribes  certain 
rules,  among  them  that  ev^  ship,  whether 
a  sailing  ship  or  steamship,  shall  go  at  a 
moderate  speed  in  a  fog,  mist  or  falling 
snow,  aid  shall  not  be  exonerated  by  any- 
thing in  the  rules  from  the  consequences  of 
any  neglect  to  keep  a  proper  lookout,  or  of 
the  neglect  of  any  ordinary  precaution,  or 
precaution  required  by  the  special  circum- 
stances of  the  case.  These  statutory  rules 
correspond  with  those  revised  by  an  order  of 
Council  in  England  in  August  1879  (see  4 
Prob.  Div.  241) ,  and  prescribed  by  Congress 
(Rev.  8tat  sec.  4283 ;  Act  March  3,  1885, 
28  Stat.  438),  and  recognized  as  international 
rules.  The  Belgenland,  114  U.  S.  855,  370  [29 : 
152,  1571  ;  TA<?-Sfeofta,81U.S.14Wall.  170  [20: 
822].  Section  seven  of  the  Canadian  Statute 
provides  that  **  in  case  any  damage  to  person 
or  property  arises  from  the  non-observance  by 
any  vessel  or  raft  of  any  of  the  rules  pre- 
scribed by  this  Act,  such  damage  shall  be 
de**med  to  have  been  occasioned  by  the  will- 
ful default  of  the  person  in  charge  of  such 
raft  or  of  the  deck  of  such  vessel  at  the 
time,  unless  the  contrary  be  proved,  or  it  be 
shown  to  the  satisfaction  of  the  court  that 
the  circumstances  of  the  case  rendered  a  de- 
parture from  the  said  rules  necessary ;  and  the 
owner  of  the  vessel  or  raft,  in  all  civil  pro- 
ceedings, and  the  master  or  person  in  charge 
as  aforesaid,  or  the  owner,  if  it  appears  that 
he  was  in  fault,  in  all  proceedings,  civil  or 
criminal,  shall  be  subject  to  the  legal  con- 
sequences of  such  default" 

In  The  Pennsylvania,  86  U.  8.  19  Wall. 
125  [22:148],  it  was  held  that  where  a  ves- 
sel has  committed  a  positive  breach  of 
statute,  she  must  show  not  only  that  prob- 
ably her  fault  did  not  contribute  to  the  dis* 
aster,  but  that  it  could  not  have  done  so. 
And  this  was  but  the  statement  of  the  settled 
rule  in  collision  cases.  In  this  case,  in  view  [423] 
of  the  seventh  section  of  the  Canadian  Stat- 
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ute,  and  the  fact  that  perils  occasioned  by 
the  want  of  ordinary  care  and  skill  or  of 
seaworthiness  were  excepted  by  the  policy^ 
the  same  rule  is  applicable;  hence, the  bur- 
den was  on  the  plaintiff  to  show  that  neither 
the  speed  of  the  steamer  nor  the  defect  of  the 
compass  could  have  caused,  or  contributed 
to  cause,  the  stranding.  If  it  appeared  that 
the  misconduct  or  unseaworthiness  was  eauaa 
tine  qua  nan,  it  was  an  excepted  peril,  and 
that,  as  stated  by  Judge  Brown,  ^  ought  to 
suffice  for  the  exoneration  of  the  under¥nriter 
in  a  case  where  a  steamer,  equipped  with  a 
compass  known  to  be  defective,  is  driven 
in  a  dense  fog,  with  unabated  speed,  and  in 
direct  violation  of  a  local  statute,  upon  an 
island  lying  but  eight  miles  off  her  usual 
track. "  We  think  there  was  no  error  in  giv- 
ing the  eleventh  instruction  asked  by  the 
defendant,  and  forming  the  subject  of  the 
eighteenth  assignment  of  error.  And  this 
disposes  also  of  the  sixteenth  and  seventeenth 
errors  assigned,  as  the  burden  was  upon  the 
plaintiff  to  show  that  the  stranding  and  its 
consequent  losses,  misfortunes  and  expenses 
were  caused  by  perils  insured  against,  and 
as  to  the  perils  consequent  upon  and  arising 
from  or  caused  by  the  want  of  ordinary  care 
and  skill  in  navigating  the  vessel,  the  plain- 
tiff was  its  own  insurer. 

And  the  same  result  must  attend  the  fourth, 
fifth  and  sixth  errors  assigned,  which  ques- 
tion the  refusal  of  the  court  to  instruct  the 
jury,  as  requested  in  the  first,  second  and 
third  of  the  plaintiff's  instructions,  that  the 
stranding  of  the  Spartan,  while  a  dense  fog 
was  prevailing,  was  an  accident  which  was 
prima  facie  covered  by  the  policy,  aod  for 
which  the  insurers  were  prima  facie  liable, 
and  that  if  the  fog  contributed  proximately 
to  the  stranding,  the  insurers  would  be  liable. 

The  jury  were  entitled  to  draw  their  con- 
clusions, not  from  a  part,  but  from  the 
whole,  of  the  facts  in  the  case,  and  the  diffi- 
culty in  these  instructions  is  that  they  are 
based  upon  a  partial  view  of  the  testimony. 
It  was  necessary  to  the  plaintiff's  case  tfaiat 
it  should  appear  from  the  whole  proof  that 
the  loss  was  not  occasioned  by  the  want  of 
ordinary  care  by  the  master,  or  on  account 
of  unseaworthiness,  and  was  not  wiihin  ex- 
ceptions contained  in  the  policy,  against 
which  plaintiff  was  not  insured.  Union  Ins. 
Co.  V.  Smith,  124  U.  S.  405  [81:  4ffr\OThe 
jury  were  the  judges  of  all  the  facts  proved ; 
and  the  court  diarged  that  if  they  found  that 
the  vessel  "was  carried  ashore  bv  the  current 
or  by  any  mysterious  cause  which  you  are 
unable  to  explain,  then  the  loss  will  be 
within  the  policy  and  the  plaintiff  would  be 
entitled  to  recover  f  and  again,  "if  yon  find 
that  this  vessel  was  stranded  by  reason  of 
want  of  ordinary  care  and  skill  in  her  navi- 
gation or  by  reason  of  a  defective  compass,  the 
plaintiff  is  not  entitled  to  recover ;  on  the  other 
hand,  if  you  find  that  she  was  stranded  by 
circumstances  by  reason  of  the  current  or  by 
perils  of  the  sea — ^any  other  peril  of  the  sea — 
then  the  plaintiff  would  be  entitled  to  your 
verdict;"  and  also:  "Stranding  is  one  of 
the  perils  insured  against  in  the  policy,  and 
if  the  jury  find  that  the  stranding  was  the 
proximate  result  of  the  fog  or  currents  of 
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the  lake  prevailing,  then  the  owners  of  the 
steamer  mive  made  a  case  which  entitles  them 
to  your  verdict  in  this  case. " 

It  appears  to  us  that  this  branch  of  the 
case  was  left  to  the  jury  in  a  manner  in  re- 
spect to  which  the  plaintiff  has  no  ground 
of  complaint.  Certainly  the  state  of  facto 
disclosed  by  the  record  precludes  the  claim 
that  instructions  more  favorable  to  the  plain- 
tiff could  reasonably  have  been  given,  and 
this  is  illustrated  by  cases  cited. 

Bagin  v.  The  Steamship  Company,  8  Wall. 
Jr.  229,  288,  was  a  suit  for  loss  of  merdiandise 
under  a  bill  of  lading,  which  absolved  the 
carrier  from  "accidents  from  machinery, 
boilers,  steam  or  any  other  accidents  of  the 
seas,  rivers  and  steam  navigation,  of  what- 
ever nature  or  kind  soever."  The  steamer 
was  wrecked  on  Cape  Race  in  a  snow  storm, 
under  the  following  circumstances:  "She 
struck  the  point  oi  Cape  Race — up  to  that 
time  she  continued  perfectly  seaworthy.  If 
she  had  not  struck,  •  at  the  average  rate  of 
our  passage,  we  would  have  been  in  Phila- 
delphia in  five  days  more.  The  steamer  was 
wrecked.  We  backed  off  the  point  of  Cape 
Race,  and  run  her  on  shore  to  save  the  lives 
of  the  passengers,  and  to  keep  her  from 
sinking.  There  was  no  tempest ;  she  struck 
in  a  dense  fog — and  the  sinkins  of  the  vessel, 
and  the  damage  done,  resulted  from  her 
striking  the  cape."  "Here,  then,"  said  Mr. 
Justice  wier,  "we  have  no  other  reason  given 
by  the  captain,  nor  any  testimony  whatever, 
as  to  how  or  why  this  great  mistake  of  run- 
ning against  a  cape  occurred.  The  answer 
and  the  witness  hoth  seem  to  assume  that 
running  against  a  cape  or  a  continent  is  one 
of  the  \is\5A  accidents  and  unavoidable  dan- 
gers of  the  sea.  That  cannot  be  termed  an 
'accident  of  the  sea',  within  the  exceptions 
of  the  bill  of  lading,  which  proper  foresight 
and  skill  in  the  commanding  officer  might 
have  avoided.  If  the  compass  on  the  new 
iron  vessel  was  not  sufficiently  protected  to 
traverse  correctly,  the  vessel  was  as  little 
seaworthy  as  if  she  had  no  compass — and  this 
should  have  been  carefully  ascertained  before 
she  started  on  her  voyage.  If  there  was  no 
fault  in  the  compass,  then  it  tB  very  evident 
that  the  officer  who  is  thirty  or  forty  miles 
wrong  in  his  calculation,  and  driving 
through  a  thick  fog  with  a  full  head  of 
steam,  and  first  discovers  his  true  position 
by  running  on  an  island,  a  cape  or  a  conti- 
nent, has  neither  the  skill  nor  the  prudence  U> 
be  intrusted  with  such  a  command — and  for 
want  of  such  officer  the  vessel  is  not  sea- 
worthy. .  .  .  That  a  steamboat  has  been 
either  ignorantly,  carelessly  or  recklessly 
dashed  against  a  cape  in  a  thick  fog,  cannot 
be  received  as  a  plea  to  discharge  the  carrier. " 

In  The  Kestrel,  L.  R  6  Prob.  Div.  182,  the 
master  was  suspended  by  the  wreck  conmiis- 
sioner,  with  the  concurrence  of  two  captain* 
sitting  as  assessors,  because  of  the  stranding 
of  the  steamship  Kestrel,  by  reason  of  neg- 
ligent naviffation,  and  this  decisicm  was- 
affirmed  by  me  Coiirt  of  Appeals,  Mr.  Jiuiie& 
Hannen  and  Sir  Robert  Phillimore,  assisted 
on  the  hearing  by  two  of  the  elder  brethren 
of  tbe  Trinity  House. 

The    wreck  commissioner,    among   other 
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reasons  for  his  report,  said :  "It  appears  to 
us  that  the  master  is  in  this  dilemma ;  either 
the  weather  was  so  foggy  that  it  was  not 
possible  to  see  the  island  until  they  were 
within  a  ship's  length  of  it,  and  in  that  case 
he  would  not  have  oeen  Justified  in  going  at 
full  speed,  which  we  are  told  was  ten  knots 
an  hour ;  or  it  was  not  very  foggy,  and  in 
that  case  it  is  difficult  to  account  for  the 
(486]  island  not  having  been  seen  until  they  were 
within  a  ship's  length  of  it,  unless  indeed 
there  was  a  very  bad  lookout  being  kept  on 
b^trd.  In  either  case  the  master  would  seem 
to  have  been  guilty  of  a  neglect  of  the  or- 
dinary precautions  required  m>m  seaman  for 
the  sale  navigation  of  their  vessels.  ** 

The  Court  of  Appeals  held  that  the  master 
was  euilty  of  a  wrongful  act  in  running  the 
vessel  at  such  a  rate  oi  speed  as  he  did  in  the 
state  of  the  weather  which  existed,  and  also 
In  that  he  continued  to  steer  the  course  he 
did  in  a  fog. 

The  exceptions  in  this  policy  protect  the 
insurer  against  the  excepted  perils,  as  a 
shipper  is  protected  under  a  bill  of  lading 
from  loss  to  which  the  negligence  of  the 
carrier  has  contributed.  And,  as  already  re- 
marked, if  the  peril  was  caused  by  negli- 
gence or  unseaworthiness,  notwithstanding  it 
was  the  fog  which  prevented  the  mate  from 
seeing  the  island,  the  predominating  and 
efficient  cause  was  the  negligence  or  unsea- 
worthiness and  must  be  regarded  as  the  prox- 
imate cause,  under  the  circumstances.  Water$ 
v.  Merchants  L,  Ins.  Co.  86  U.  8.  11  Pet.  213 
[9 :  692]  ;  Hotoard  F,  Iru,  Co,  v.  Normeh  d 
If,  F.  Transp.  Oo.  79  U.  B.  12  Wall.  194, 
199  [20:  378,  8791. 

The  unseaworthiness  especially  relied  on 
was  the  alleged  defect  of  the  compass. 

The  plaintiff  in  error  complains  of  the  re- 
fusal to  give  the  fourth  instruction  asked  by 
bis  counsel,  as  follows : 

"There  is  no  evidence  in  the  case  which 
even  tends  to  prove  the  unseaworthiness  of 
the  Spartan  except  in  regard  to  her  compass, 
and  if  the  lury  find  that  the  compass  did  not 
vary  more  than  vessels'  compasses  ordiharily 
do,  that  the  steamer  had  been  navigated  by 
the  same  compass  without  trouble  from  tlie 
time  that  she  left  La  Chene,  on  the  St.  Law- 
rence River,  up  to  the  time  of  the  disaster, 
and  that  the  oflSoers  of  the  steamer  at  the  time 
she  started  upon  the  voyage  on  which  the 
atrandinff  took  place  believed  the  compass 
to  be  reliable,  and  had  reason  for  so  believ- 
ing, then  the  insurers  would  not  be  relieved 
from  liability  on  account  of  any  supposed  de- 
fect in  the  compass." 

Exceptions  were  alto  taken  to  the  parts 
of  the  charge  italicized  in  the  following : 

r4271  ''Upox^  ^0  Question  of  speed  I  will  have  a 
*-  -^  word  to  say,  although  it  is  covered,  so  far  as 
the  law  of  Uie  easels  concerned,  by  my  gen- 
eral charge,  that  if  you  find  the  loss  occurred 
by  her  being  navigated  at  an  excessive  speed, 
there  can  be  no  recovery ;  still  it  is  for  you 
to  Judge  whether,  under  all  the  circumstances 
of  the  case,  she  was  navigating  at  too  ereat 
a  speed.  Th6  law  cf  Canada  pr<mde$  ^that 
aU  wmeli  shall  run  in  a  fog  at  a  moderate  rate 


of  speed. '  Now,  it  strikes  me — ^but  the  ques- 
tion is  one  for  your  determination — \mX  a 
vessel  is  not  under  an  obligation  while  navi- 
gating the  open  lake  to  slacken  her  speed 
because  of  a  fog  unless  there  is  som^  reason 
to  apprehend  collision  with  another  vessel, 
or  unless  the  vessel  is  so  near  the  shore  or 
known  to  be  so  near  the  shore  that  she  might 
run  upon  it  unless  she  was  navigated  at  a 
less  rate  of  speed ;  and  if  this  compass  had 
been  a  proper  compass,  and  there  was  no 
reason  to  think  it  was  otherwise,  I  should 
feel  loth  myself  to  charge  the  vessel  with 
fault  on  account  of  excessive  speed.  On  the 
other  hand,  if  this  compass  were  known  to 
the  captain,  or  he  had  good  reason  to  believe 
it  was  defective,  then  it  would  strike  me 
that  in  passing  in  the  neighborhood  of  Cari- 
bou Island  he  should  have  directed  the  speed 
of  the  steamer  to  be  slowed.  But,  as  I  said 
before,  gentlemen,  that  is  a  question  for 
your  consideration,  and  I  do  not  undertake  to 
direct  you  one  u>ay  or  the  other  in  regard  to 
this  fact,  but  merely  to  say  in  general  terms 
that  if  you  find  that  the  loss  wis  occasioned  by 
the  excessive  speed  of  the  vessel  or  by  her  icant 
of  a  lookout  or  by  the  defects  of  the  compass  the 
defendant  is  not  liable.  With  regard  to  the  de- 
fective compass,  the  master  and  crew  state  in 
their  protest  that  they  attribute  the  loss  to  a  de- 
fective compass,  and  while  that  statement  is  not 
binding  upon  the  plaintiff  here,  and  while  the 
plaintiff  ts  not  estopped,  as  we  say,  or  prevented 
fi'om  showing  that  the  loss  is  attributable  to 
other  causes,  it  undoubtedly  is  entitled  to  con- 
siderable weight.  On  the  other  hand,  it  is 
shown  that  the  vessel  had  navij^atcd  from 
Owen  Sound  up  to  Sault  St.  Mane  and  from 
the  Sault  up  to  Port  Arthur  with  this  com- 

Sass,  and  that  no  unusual  deviation  had  been 
etected,  except  that  the  captain  thought  the 
compass  was  a  little  slow,  as  he  said.  Now, 
then,  gentlemen,  in  ease  you  shaU  find,  as  1 
have  said  before,  that  this  loss  was  occasioned 
by  a  dtfective  compass,  the  drfendant  is  entitled 
to  your  verdict.  On  the  other  hand,  if  you 
shaU  find  that  the  loss  occurred  through  peril  of 
the  sea  and  from  no  want  of  skiU  in  navigation 
and  no  want  of  competency  in  the  master  or 
sufficiency  of  the  crew  and  from  no  fault  on  the 
part  of  the  vessel,  then  your  ver&et  Mould  be  for 
the  plaintiff."* 

The  court  also  instructed  the  Jury : 

"The  stranding  of  said  steamer  at  a  point 
17  miles  out  of  the  course  on  which  said 
steamer  was  running  in  navicratin^  the  dis- 
tance of  about  130  miles  is  prima  facie  evi- 
dence that  the  compass  was  defective,  and 
throws  the  bmtlen  oi  proving  tliat  the  com- 
pass was  correct  upon  the  plaintiif. 

''I  charge  you,  as  requested  by  the  plain- 
tiff in  his  eighth  request,  that  the  Jury  are 
entitled  to  consider  tne  fact  that  the  Spartan 
had  been  successfully  navigated  by  this  com- 
pass during  the  season  up  to  the  time  of  her 
stranding,  and  that  on  her  final  tx\p  she  had 
made  a  ^ood  course  from  Fort  William  to 
Silver  Island  and  from  Silver  Island  to  Pas- 
sage Island,  and  that  she  was  upon  her  usual 
course  when  she  passed  the  Quebeo,  as  evi- 
dence tending  to  show  that  the  officers  had 
reason  for  believing  that  the  compass  was  a 
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ute,  and  the  fact  that  perils  occasioned  by 
the  want  of  ordinary  care  and  skill  or  of 
seaworthiness  were  excepted  by  the  policy, 
the  same  rule  is  applicable;  hence, the  bur- 
den was  on  the  plaintiff  to  show  that  neither 
the  speed  of  the  steamer  nor  the  defect  of  the 
compass  could  have  caused,  or  contributed 
to  cause,  the  stranding.  If  it  appeared  that 
the  misconduct  or  unseaworthiness  was  eauM 
sine  qua  non,  it  was  an  excepted  peril,  and 
that,  as  stated  by  Judge  Brown,  ^  ought  to 
suffice  for  the  exoneration  of  the  underwriter 
in  a  case  where  a  steamer,  equipped  with  a 
compass  known  to  be  defective,  is  driven 
in  a  dense  fog,  with  unabated  speed,  and  in 
direct  violation  of  a  local  statute,  upon  an 
island  lying  but  eight  miles  off  her  usual 
track. "  We  think  there  was  no  error  in  giv- 
ing the  eleventh  instruction  asked  by  the 
defendant,  and  forming  the  subject  of  the 
eighteenth  assignment  of  error.  And  this 
disposes  also  of  the  sixteenth  and  seventeenth 
errors  assigned,  as  the  burden  was  upon  the 
plaintiff  to  show  that  the  stranding  and  its 
consequent  losses,  misfortimes  and  expenses 
were  caused  by  perils  insured  against,  and 
as  to  the  perils  consequent  upon  and  arising 
from  or  caused  by  the  want  of  ordinary  care 
and  skill  in  navigating  the  vessel,  the  plain- 
tiff was  its  own  insurer. 

And  the  same  result  must  attend  the  fourth, 
fifth  and  sixth  errors  assigned,  which  ques- 
tion the  refusal  of  the  court  to  instruct  the 
jury,  as  requested  in  the  first,  second  and 
third  of  the  plaintiff's  instructions,  that  the 
stranding  of  the  Spartan,  while  a  dense  fog 
was  prevailing,  was  an  accident  which  was 
prima  facie  covered  by  the  policy,  and  for 
which  the  insurers  were  ^rima  facie  liable, 
and  that  if  the  fog  contributed  proximately 
to  the  stranding,  the  insurers  would  be  liable. 

The  jury  were  entitled  to  draw  their  con- 
clusions, not  from  a  part,  but  from  the 
whole,  of  the  facts  in  tne  case,  and  the  diffi- 
culty in  these  instructions  is  that  they  are 
based  upon  a  partial  view  of  the  testimony. 
It  was  necessary  to  the  plaintiff's  case  that 
it  should  appear  from  the  whole  proof  that 
the  loss  was  not  occasioned  by  the  want  of 
ordinary  care  by  the  master,  or  on  accoimt 
of  unseaworthiness,  and  was  not  wiihin  ex- 
ceptions contained  in  the  policy,  against 
which  plaintiff  was  not  insured.  Uhwn  Ins. 
Co,  V.  Smith,  134  U.  8.  405  [81 :  4^  QThe 
jury  were  the  judges  of  all  the  facts  proved ; 
ana  the  court  charged  that  if  they  foimd  that 
the  vessel  **  was  carried  ashore  by  the  current 
or  by  any  mysterious  cause  which  you  are 
unable  to  explain,  then  the  loss  will  be 
within  the  policy  sjid  the  plaintiff  would  be 
entitled  to  recover ;"  and  again,  "  if  you  find 
that  this  vessel  was  stranded  by  reason  of 
want  of  ordinary  care  and  skill  in  her  navi- 
gation or  by  reason  of  a  defective  compass,  the 
plaintiff  is  not  entitled  to  recover ;  ontne  other 
hand,  if  you  find  that  she  was  stranded  by 
circumstances  by  reason  of  the  current  or  by 
perils  of  the  sea — any  other  peril  of  the  sea — 
then  the  plaintiff  would  be  entitled  to  your 
verdict;"  and  also:  "Stranding  is  one  of 
the  periU  insured  against  in  the  policy,  and 
if  the  jury  find  that  the  stranding  was  the 
proximate  result  of  the  fog  or  currents  of 
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the  lake  prevailing,  then  the  owners  of  the 
steamer  have  made  a  case  which  entitles  them 
to  your  verdict  in  this  case.  ** 

It  appears  to  us  that  this  branch  of  the 
case  was  left  to  the  jury  in  a  manner  in  re- 
spect to  which  the  plaintiff  has  no  groimd 
of  complaint.  Certainly  the  state  of  facta 
disclosed  by  the  record  precludes  the  claim 
that  instructions  more  favorable  to  the  plain- 
tiff could  reasonably  have  b^n  given,  and 
this  is  illustrated  by  cases  cited. 

Baein  v.  The  Steamship  Company,  8  Wall. 
Jr.  229,  288,  was  a  suit  for  loss  of  merchandise 
under  a  bill  of  lading,  which  absolved  the 
carrier  from  "accidents  from  machinerv, 
boilers,  steam  or  any  other  accidents  of  the 
seas,  rivers  and  steam  navigation,  of  what- 
ever nature  or  kind  soever.  **  The  steamer 
was  wrecked  on  Cape  Race  in  a  snow  storm, 
under  the  following  circumstances:  "She 
struck  the  point  of  Cape  Race — up  to  that 
time  she  continued  perfectly  seaworthy.  If 
she  had  not  struck,  •  at  the  average  rate  of 
our  passage,  we  would  have  been  in  Phila- 
delpnia  in  five  days  more.  The  steamer  was 
wrecked.  We  backed  off  the  point  of  Cape 
Race,  and  run  her  on  shore  to  save  the  lives 
of  the  passengers,  and  to  keep  her  from 
sinking.  There  was  no  tempest ;  she  struck 
in  a  dense  fog — and  the  sinking  of  the  vessel, 
and  the  damage  done,  resulted  from  her 
striking  the  cape."  "Here,  then,"  said  Mr. 
Jutiiu  Qrieir,  "we  have  no  other  reason  given 
by  the  captain,  nor  any  testimony  whatever, 
as  to  how  or  why  this  great  mistake  of  run- 
ning against  a  cape  occurred.  The  answer 
and  the  witness  both  seem  to  assume  that 
running  against  a  cape  or  a  continent  is  one 
of  the  usual  accidents  and  unavoidable  dan- 
gers of  the  sea.  That  cannot  be  termed  an 
accident  of  the  sea',  within  the  exceptions 
of  the  bill  of  lading,  which  proper  foresight 
and  skill  in  the  commanding  officer  might 
have  avoided.  If  the  compass  on  the  new 
iron  vessel  was  not  sufficiently  protected  to 
traverse  correctly,  the  vessel  was  as  little 
seaworthy  as  if  she  had  no  compass — and  this 
should  have  been  carefully  ascertained  before 
she  started  on  her  voyage.  If  there  was  no 
fault  in  the  compass,  then  it  1^  very  evident 
that  the  officer  who  is  thirty  or  forty  miles 
wrong  in  his  calculation,  and  driving 
through  a  thick  fog  vdth  a  full  head  or 
steam,  and  first  discovers  his  true  position 
by  running  on  an  island,  a  cape  or  a  conti- 
nent, has  neither  the  skill  nor  the  prudence  to 
be  intrusted  with  such  a  command — and  t<iit 
want  of  such  officer  the  vessel  is  not  sea- 
worthy. .  .  .  That  a  steamboat  has  been 
either  ignorantly,  carelessly  ot  recklessly 
dashed  against  a  cape  in  a  thick  fog,  cannot 
be  received  as  a  plea  to  discharge  the  carrier. " 

In  TJu  Kedref,  L.  R  6  Prob.  Div.  182,  the 
master  was  suspended  by  the  wreck  commis- 
sioner, with  the  concurrence  of  two  captain* 
sitting  as  assessors,  because  of  the  stranding 
of  the  steamship  Kestrel,  bv  reason  of  neg- 
ligent navigation,  and  this  decision  waa 
affirmed  by  ue  Court  of  Appeals,  Mr,  JutiUee 
Hannen  and  Sir  Robert  Pnillimore,  assisted 
on  the  hearing  by  two  of  the  elder  brethrtD 
of  the  Trinity  House. 

The   wreck  commiieioner,    among   other 
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Bat  the  testimony  in  that  case  in  regard  to 
tlie  repairs  was  not  the  same  as  in  the  case 
in  hand,  as  is  conceded  by  plaintiff's  coun- 
sel, and  it  is  upon  that  very  point  of  the  re- 
pairs that  the  plaintiff  chiefly  relies  to  make 
out  the  allegeci  constructive  acceptance. 

The  *'sue  and  labor  clause''  of  the  policy 
was  as  follows :  **  It  is  agreed  that  the  acts 
of  the  insured  or  insurers,  or  their  agents, 
in  recovering,  saving  and  preserving  the 
property  insured  in  case  of  disaster,  shall 
not  be  considered  a  waiver  or  an  acceptance 
of  an  abandonment,  nor  as  affirming  or  deny- 
ing any  liability  under  this  policy,  but  such 
acts  shall  be  considered  as  done  for  the  bene- 
fit of  all  concerned  and  without  prejudice  to 
the  rights  of  either  party."  The  bill  of  ex- 
ceptions shows  that  the  officers  and  crew  of 
the  steamer  were  unable  to  get  her  off,  and 
notice  was  sent  to  the  owners  and  charterers, 
and  notice  of  the  loss  was  also  communicated 

'  to  the  underwriters,  with  a  request  for  as- 
sistance, and  the  underwriters  sent  a  wreck- 
ing expedition,  under  the  command  of  Cap- 

•  taiii  Swain,  to  rescue  the  steamer.    The  re- 

auest  for  assistance  was  received  June  22  and 
le  wrecking  expedition  left  Detroit  June  28 
and  reached  the  Spartan  June  26.  The  tele- 
graphic notice  of  abandonment  v^as  sent  to 
Uie  underwriters  on  June  26.  The  policy 
provided  that  in  case  of  loss  or  misfortime 
{4M2  It  should  be  lawful  and  necessary  for  the 
assured  ''to  make  all  reasonable  exertions  in 
and  auout  the  defense,  safeguard  and  recovery 
of  the  said  vessel  or  any  part  thereof,  without 
firejudice  to  this  insurance  f  and  in  case  of 
neglect  or  refusal  on  the  part  of  the  insured 
to  adopt  such  measures,  **  then  the  said  in- 
surers may  and  are  hereby  authorized  to  in- 
terpose and  recover  the  said  vessel."  Cap- 
tain Swain,  who  had  command  of  the  wreck- 
ing expedition,  testified  that  he  had  no 
orders  where  to  take  the  steamer  when  she 
was  got  off,  and  he  and  the  first  mate  agreed 
in  testimony  that  she  was  towed  to  Detroit 
under  the  orders  of  her  master.  The  captain 
denied  that  he  jnive  such  orders.  The  survey 
was  held  bv  Gibson,  acting  for  the  imder- 
writere,  and  Kirby,  for  the  charterer.  The 
superintendent  of  the  dry  dock  testified  that 
the  dock  was  engaged  by  the  captain,  "  who 
had  something  to  do  with  ordering  the  re- 
pairs, "  and  it  appeared  that  by  direction  of 
oflScers  of  the  charterer  work  was  done  not 
made  necessarv  by  the  stranding.  The  captain 
testified  that  ne  directed  the  repairs,  because 
Gibson  told  him  both  need  not  be  there,  and 
that  after  that  Crosby,  the  agent  of  the  un- 
derwriters, told  him  to  keep  a  strict  super- 
vision over  the  work ;  that  he  received  no 
instructions  from  any  person  representing  the 
plaintiff  or  the  charterer. 

Crosby's  evidence  was  that  he  gave  no  or- 
ders or  instructions  to  any  person  or  persons 
as  to  the  repairs  on  the  steamer,  nor  did  he 
assume  any  responsibility  therefor.  He  did 
tell  the  captain  to  be  careful  ''to  keep  what 
is  in  the  survey  separate  from  what  is  out- 
side." There  was  a  dispute  between  the 
plaintiff's  manager,  the  charterer's  treasurer, 
the  captain  and  Crosby  about  the  payment  of 
duties  charged  by  the  Canadian  government 
on  the  repain.    And  as  late  as  March  24, 
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1884,  these  duties,  and  the  fact  that  the  repairs 
included  work  not  specified  in  the  survey, 
still  divided  the  parties;  nor  from  Jime  26 
to  the  date  of  the  proofs  of  loss,  November 
8,  was  there  any  claim  of  total  loss  made, 
nor  did  such  seem  to  be  the  attitude  of  the 
parties  until  defendant  refused  to  pay. 

In  Richelieu  d  0.  New.  Co,  v.  Thamet  A  M^ 
M,  Ifu.  Go, ,  supra,  the  Supreme  Court  of  Mich- 
igan, in  a  careful  opinion,  held  that  the  com- 
pany could  not  defend  on  the  ground  that  the 
peril  and  loss  were  not  insured  against,  be- 
cause, as  found  by  the  Jury  in  that  case,  the 
abandonment  had  been  accepted.  The  plain-  rAmstt 
tiff  there  rested  its  case  entirely  upon  the  l*"P 
acceptance  of  the  abandonment  of  the  vessel, 
and  the  evidence  upon  that  question  was,  for 
some  reason,  largely  different  from  the  evi- 
denoe  on  this  trial. 

The  court  in  this  case  left  the^question  of 
abandonment  to  the  jury,  and  me  finding 
was  against  the  plaintiff.  No  reference  i» 
made,  in  the  opinion  on  the  motion  for  a 
new  trial,  to  this  question,  though  it  i» 
stated  that  the  opinion  ''covers  all  the  pointa 
made  in  the  briefs  of  counsel. "  But  certain 
rulings  of  the  court  in  relation  to  this  sub 
ject  are  questioned  by  the  alleged  errors  uni!«r 
consideration. 

"Whether  the  insurer  accepts  or  not  is  a 
matter  of  construction  of  his  words  and  oon« 
duct.  Any  act  done  for  the  purpose  of  mak* 
ing  the  most  of  the  property,  to  whomsoever 
it  may  prove  to  belong,  ouc^ht  not  to  be  con- 
strued against  the  party  who  thus  seeks  the 
common  interest."  2  Phillips  on  Ins.  §§ 
1692,  1698.  Any  act  of  the  imderwriters  is. 
consequence  of  an  abandonment,  which  could 
be  justified  only  under  a  right  derived  from 
it,  may  be  decisive  evidence  of  an  acceptance. 
Pede  T.  MerehanU  Ins,  Co,  8  Mason,  27; 
Qlaueester  Ins.  Co,  v.  Younger,  2  Curt.  822. 
The  question  for  the  jury  was  whether  upon 
the  evidence,  taken  in  connection  with  the 
provisions  of  the  policy,  there  were  any  such 
acts. 

As  it  is  not  contended  that  there  v^as  any 
evidence  of  actual  acceptance,  and  as  it 
clearly  appeared  that  the  rescuing  expedition 
was  sent  before  the  telegraphic  notice  of 
abandonment  was  given,  and  as  the  evidence 
did  not  tend  to  show  that  that  expedition  was 
sent  with  the  intention  of  rescuing  "and  re- 
pairing" the  Spartan,  or  that  the  insurers 
brought  the  Spartan  to  Detroit  (if  they  did 
bring  her)  wim  the  intention  of  "repairing 
her,  ^  eadi  one  of  the  requested  instruction* 
was  objectionable. 

Assuming  that  an  offered  abandonment  may 
be  accepted  even  when  the  assured  has  no 
right  to  alMmdon,  and  that  taking  possession 
to  make  partial  repairs,  not  amounting  to 
indemnity,  may  not  be  authorized  by  the 
policy,  and  tliat  taking  possession  of  and 
holding  of  a  vessel  for  an  unreasonable  time, 
or  taking  possession  after  a  peremptory  aban- 
donment^ without  qualification  or  reserva-  [4841 
tion,  are  sudi  acts  as  imply  and  constitute 
an  acceptance  of  the  abandonment  and  lia- 
bility for  total  loss,  and  that  by  the  aban- 
donment and  acceptance  the  whole  interest  if 
transferred  to  the  underwriters  (Phmnix  Ins. 
Co,  T.  Oopdin,  76  U.   8.  9  Wall.  461  [19 : 
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proper  one,  and  to  rebut  the  charge  that  they 
were  negligent  in  using  that  compass. 

"The  steamer  is  presumed  to  have  been 
seaworthy,  and  that  her  officers  were  compe- 
tent to  navigate  and  manage  her,  and  the 
insurers  are  not  entitled  to  a  verdict  on  ac- 
count of  unseaworthiness  unless  they  prove 
by  a  preponderance  of  evidence  that  she  was 
unseaworthy. 

**  But  that  is  to  be  construed  in  connection 
with  the  charge  I  gave  you  that  the  fact 
that  she  ran  ashore,  on  a  still  night,  upon 
Caribou  Island,  17  miles  out  of  her  course, 
raises  the  presumption  of  unseaworthiness, 
which  it  devolves  upon  plaintiff  to  explain. " 

The  court  charged  that  there  was  but  one 
defect  in  connection  with  the  defense  of  un- 
seaworthiness to  which  attention  need  be 
called,  and  that  was  "the  want  of  a  proper 
compass;"  and,  among  other  things,  said: 
**  It  was  the  duty  of  the  plaintiff  to  keep  the 
£4291  Spartan  in  a  seaworthy  condition  for  the  safe 
navigation  of  the  waters  in  which  she  might 
be  run  imder  the  policy.  In  order  to  be  sea- 
worthy the  steamer  must  have  been  supplied 
with  a  good  and  reliable  compass  or  com- 
passes, which  must  have  been  kept  in  proper 
repair  and  condition  for  the  safe  navigation 
of  all  waters  described  in  the  policy.  If 
there  ioere  any  ddecU  in  the  eampats,  knaion 
or  unknoum.  rendtring  it  uruttfe  or  unsuitable 
far  use  in  Lake  Superior,  and  the  stranding 
of  the  vessel  teas  caused  by,  consequent  upon  or 
arose  flrom  such  defects  in  the  compass,  the  ves- 
sel teas  not  seaworthy  for  Lake  Superior  navi- 
gation, whatever  her  fitness  for  navigation  else- 
where, and  the  plaintiff  cannot  recover, "  To 
the  italicized  portion  of  this  the  plaintiff 
excepted. 

The  declaration  before  the  notary  by  the 
captain,  two  mates  and  wheelsman,  states 
that  "from  the  course  taken  the  steamer 
should  have  passed  seventeen  miles  to  the 
southward  of  Caribou  Island.  **  The  master 
had  the  words  "fogs  and  defective  compass" 
inserted  among  the  causes  pretested  against. 

There  was  no  lookout,  and  both  that  and 
the  rate  of  speed  were  contrary  to  the  Cana- 
dian Statute.  The  exception  of  losses  oc- 
casioned by  unseaworthiness  was  in  effect  a 
warranty  tnat  a  loss  should  not  be  so  occa- 
sioned, and  whether  the  fact  of  unseaworthi- 
ness were  known  or  unknown  would  be 
immaterial.  This  is  so  stated  by  the  learned 
district  Judge  in  his  opinion  on  the  motion 
for  a  new  trial,  and  the  decisions  referred  to 
fully  sustain  the  position.  Work  v.  Leathers, 
97  U.  8.  879  r34 :  1012]  ;  The  Oler^fruin,  L. 
R.  10  Prob.  Div.  108;  Union  Ins,  Co,  v. 
Smith,  134  U.  8.  406  [81 :  497] .  But  the 
testimony  of  the  captain  and  his  mates  leaves 
but  little,  if  any,  room  for  doubt  that  the 
compass  was  known  to  be  defective  on  former 
trips.  The  captain  testified  that  he  thought 
the  loss  was  occasioned  by  a  defective  com- 
pass, but  qualified  that  as  merely  given  as  a 
supposition ;  that  the  compass  was  defective 
more  or  lees ;  "  it  was  running  in  opposite 
courses,"  that  when  the  protest  was  signed 
be  had  the  words  "fon  and  defective  com- 
pass" inserted ;  that  the  loss  was  occasioned 
by  a  defectlTe  compass  ot  fogi,  or  the  cur- 


rent; that  he  had  experienced  on  previous 
trips  no  more  variation  than  was  general  on 
iron  vessels;  that  "another  compass  on  that  rAnA 
vessel  might  be  just  the  same  and  different  '' 
on  wooden  vessels ;"  that  the  stranding  must 
be  attributed  to  the  compass  or  some  other 
cause  aboard  the  vessel ;  that  all  compasses  on 
Lake  Superior  vary  more  or  less  at  different 
points ;  that  he  could  not  tell  the  extent  of 
the  variation;  that  he  discovered  a  little 
difference  from  some  other  vessels  in  the 
compass  on  former  trips ;  that  he  f oimd  the 
compass  out  in  the  other  channel ;  and  that 
every  vessel  he  was  on  varied  there  in  the 
same  place.  The  first  mate  testified  that  the 
captain  spoke  to  him  about  the  defect,  and 
said  the  compass  was  "a  little  out;  it  was 
not  like  the  compass  he  had  on  the  Smith ;" 
that  the  captain  laid  the  stranding  solely  to 
the  compass ;  and  further,  that  the  compasses 
"all  vaiy  up  there ;  those  that  have  not  been 
adjusted,  they  vary  more  at  certain  points 
than  others;  a  compass  that  is  adjusted 
should  not  vary  at  all ;"  that  he  did  not 
know  how  much  the  vfuiation  of  the  com- 
pass was;  that  he  steered  the  small  boat  by 
the  spirit  compass  after  the  strandinj^,  on  a 
S.  E.  by  E.  course,  and  brought  up  40  miles 
from  the  point  for  which  he  steered ;  **  the 
course  actually  run  must  have  been  \ 
south,  or  something  like  tliat,  judging  from 
where  she  fetched  up."  The  second  mnte 
when  asked  what  took  them  on  Caribou 
Island,  answered,  "It  must  have  been  the 
fault  of  the  compass."  Patterson,  the  cliar- 
terer*s  manager,  said  that  there  was  more 
attraction  on  an  iron  than  on  a  wooden  ves- 
sel ;  that  to  meet  and  obviate  this,  it  is  usual 
to  adjust  compasses;  that  this  compass  bad 
never  been  adjusted ;  that  the  Spartan  had 
been  fitted  out  by  the  plaintiff;  that  tlie 
compass  was  a  little  slow  in  its  movements ; 
that  he  did  not  know  that  compasses  are  spe- 
cially adjusted  to  run  on  Lake  Superior. 
The  evidence  taken  together  did  not  fairly 
leave  the  inquiry  open  as  to  whether  the 
compass  did  not  vary  more  than  vessels* 
compasses  ordinarily  did,  or  whether  the 
ofiicerS,  at  the  time  the  Spartan  started  on 
the  voyage,  believed  the  compasses  to  bo 
reliable  or  had  reason  for  such  belief,  any 
further  than  was  covered  by  what  the  court 
said  on  that  subject.  And  the  slight  inac- 
curacy in  the  reference  to  the  protest  is  of  no 
moment. 

The  eighth,  ninth,  tenth,  eleventh  and  ^^w* 
twelfth  assignments  of  error  relate  to  the 
Question  of  abandonment.  It  is  not  contended 
tnat  there  was  any  evidence  establishing  an 
actual  acceptance  of  abandonment,  but  it  is 
argued  that  the  evidence  tended  to  show  a 
constructive  acceptance.  If  the  loss  was  the 
result  of  a  peril  not  insured  against,  there 
was  no  right  to  abandon ;  but  it  is  insisted 
that  if  the  abandonment  is  accepted,  it  is  too 
late  to  recede,  and  that  an  acceptance  in  ig- 
norance that  the  loss  was  occasioned  by  perils 
not  insured  against  would  be  equally  bind- 
ing. And  this  was  so  held  by  tne  Supreme 
Court  of  Michigan — Richelieu  &  0,  Nav.  Co, 
V.  Thames  ^  M,  M,  Ins,  Co,,  73  Mich.  571. 
which  was  an  action  by  the  present  plaintiff 
against  another  of  the  insurers  of  the  Spartan. 
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But  the  testimony  in  that  case  in  regard  to 
the  repairs  was  not  the  same  as  in  the  case 
in  hand,  as  is  conceded  by  plaintiff's  coun- 
sel, and  it  is  upon  that  very  point  of  the  re- 
pairs that  the  plaintiff  chiefly  relies  to  make 
out  the  allegeci  constructive  acceptance. 

The  **sue  uid  labor  clause"  of  the  policy 
was  as  follows :  "  It  is  agreed  that  the  acts 
of  the  insured  or  insurers,  or  their  agents, 
in  recovering,  saving  and  preserving  the 
property  insured  in  case  of  disaster,  shall 
not  be  considered  a  waiver  or  an  acceptance 
of  an  abandonment,  nor  as  affirming  or  deny- 
ing any  liability  under  this  policy,  but  such 
acts  shall  be  considered  as  done  for  the  bene- 
fit of  all  concerned  and  without  prejudice  to 
the  rights  of  either  party."  The  bill  of  ex- 
ceptions shows  that  the  officers  and  crew  of 
the  steamer  were  unable  to  get  her  off,  and 
notice  was  sent  to  the  owners  and  charterers, 
and  notice  of  the  loss  was  also  commimicated 

'  to  the  underwriters,  with  a  request  for  as- 
sistance, and  the  underwriters  sent  a  wreck- 
ing expedition,  imder  the  command  of  Cap- 

•  tain  Swain,  to  rescue  the  steamer.    The  re- 

auest  for  assistance  was  received  June  22  and 
le  wrecking  expedition  left  Detroit  June  28 
and  reached  the  Spartan  June  26.  The  tele- 
graphic notice  of  abandonment  was  sent  to 
the  underwriters  on  June  26.  The  policy 
provided  that  in  case  of  loss  or  misfortune 
[48S  it  should  be  lawful  and  necessary  for  the 
assured  ''to  make  all  reasonable  exertions  in 
and  auout  the  defense,  safeguard  and  recovery 
of  the  said  vessel  or  any  part  thereof,  without 
firejudice  to  this  insurance ;"  and  in  case  of 
neglect  or  refusal  on  the  part  of  the  insured 
to  adopt  such  measures,  **  then  the  said  in- 
surers may  and  are  hereby  authorized  to  in- 
terpose and  recover  the  said  vessel. "  Cap- 
tain Swain,  who  had  command  of  the  wreck- 
ing expedition,  testified  that  be  had  no 
orders  where  to  take  the  steamer  when  she 
was  got  off,  and  he  and  the  first  mate  agreed 
in  testimony  that  she  was  towed  to  Detroit 
under  the  orders  of  her  master.  The  captain 
denied  that  he  gKvt  such  orders.  The  survey 
wits  held  bv  Gibson,  acting  for  the  under- 
writers, and  Kirby,  for  the  charterer.  The 
superintendent  of  the  dry  dock  testified  that 
the  dock  was  engaged  bv  the  captain,  *^  who 
had  something  to  do  with  ordering  the  re- 
pairs, "  and  it  appeared  that  by  direction  of 
officers  of  the  charterer  work  was  done  not 
made  necessarv  by  the  stranding.  The  captain 
testified  that  ne  directed  the  repairs,  because 
Gibson  told  him  both  need  not  be  there,  and 
that  after  that  Crosby,  the  agent  of  the  un- 
derwriters, told  him  to  keep  a  strict  super- 
vision over  the  work ;  that  he  received  no 
instructions  from  any  person  representing  the 
plaintiff  or  the  charterer. 

Crosby's  evidence  was  that  he  gave  no  or- 
ders or  instructions  to  any  person  or  persons 
as  to  the  repairs  on  the  steamer,  nor  did  he 
assume  any  responsibility  therefor.  He  did 
tell  the  captain  to  be  careful  ''to  keep  what 
is  in  the  survey  separate  from  what  is  out- 
side." There  was  a  dispute  between  the 
plaintiff's  manager,  the  charterer's  treasurer, 
the  captain  and  Crosby  about  the  payment  of 
duties  charged  by  the  Canadian  government 
on  the  repain.    And  as  late  as  March  24, 
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1884,  these  duties,  and  the  fact  that  the  repairs 
included  work  not  specified  in  the  survev, 
still  divided  the  parties ;  nor  from  Jime  28 
to  the  date  of  the  proofs  of  loss,  November 
8,  was  there  any  claim  of  total  loss  made, 
nor  did  such  seem  to  be  the  attitude  of  the 
parties  imtil  defendant  refused  to  pay. 

In  RUhdieu  &  0,  Ntxt.  Co.  v.  Tliamet  d  M^ 
if.  Im.  Cfo, ,  supra,  the  Supreme  Court  of  Mich- 
igan, in  a  careful  opinion,  held  that  the  com- 
pany could  not  defend  on  the  ground  that  the 
peril  and  loss  were  not  insured  against,  be- 
cause, as  found  by  the  jury  in  that  case,  the 
abandonment  had  been  accepted.  The  plain-  r^jtof 
tiff  there  rested  its  case  entirely  upon  the  I*"  I 
acceptance  of  the  abandonment  of  the  vessel, 
and  the  evidence  upon  that  question  was,  for 
some  reason,  largely  different  from  the  evi- 
dence on  this  trial. 

The  court  in  this  case  left  the^question  of 
abandonment  to  the  jury,  and  me  finding 
was  against  the  plaintiff.  No  reference  i» 
made,  in  the  opinion  on  the  motion  for  a 
new  trial,  to  this  question,  though  it  i» 
stated  that  the  opinion  ''covers  all  the  pointa 
made  in  the  briefs  of  counsel."  But  certain 
rulings  of  the  court  in  relation  to  this  sub 
ject  are  questioned  by  the  alleged  errors  uni!«r 
consideration. 

"  Whether  the  insurer  accepts  or  not  is  a 
matter  of  construction  of  his  words  and  con* 
duct.  Any  act  done  for  the  purpose  of  mak* 
ing  the  most  of  the  property,  to  whomsoever 
it  may  prove  to  belong,  ouc^ht  not  to  be  con- 
strued against  the  party  who  thus  seeks  the 
common  interest."  2  Phillips  on  Ins.  §§ 
1692,  1698.  Any  act  of  the  imderwriters  in 
consequence  of  an  abandonment,  which  could 
be  justified  only  under  a  right  derived  from 
it,  may  be  decisive  evidence  of  an  acceptance. 
Pede  T.  MercharUi  Int,  Co.  8  Mason,  27; 
OUmcuter  Ins,  Co.  v.  Younger^  2  Curt.  822. 
The  question  for  the  iury  was  whether  upon 
the  evidence,  taken  in  connection  with  the 
provisions  of  the  policy,  there  were  any  such 
acts. 

As  it  is  not  contended  that  there  was  any 
evidence  of  actual  acceptance,  and  as  ft 
clearly  appeared  that  the  rescuing  expedition 
was  sent  before  the  telegraphic  notice  of 
abandonment  was  given,  and  as  the  evidence 
did  not  tend  to  ^ow  that  that  expedition  waa 
sent  with  the  intention  of  rescuing  "and  re- 
pairing" the  Spartan,  or  that  the  insurera 
brought  the  Spartan  to  Detroit  (if  they  did 
bring  her)  wiUi  the  intention  of  "repairing 
her,"  eadi  one  of  the  requested  instruction* 
was  objectionable. 

Assuming  that  an  offered  abandonment  may 
be  accepted  even  when  the  assured  has  no 
right  to  abandon,  and  that  taking  possession 
to  make  partial  repairs,  not  amounting  to 
indemnity,  may  not  be  authorized  by  the 
policy,  and  tliat  taking  possession  of  and 
holding  of  a  vessel  for  an  unreasonable  time, 
or  taking  possession  after  a  peremptory  aban- 
donment, without  qualification  or  reserva-  [4841 
tion,  are  sudi  acts  as  imply  and  constitute 
an  acceptance  of  the  abandonment  and  lia- 
bility for  total  loss,  and  that  by  the  aban- 
donment and  acceptance  the  whole  interest  is 
transferred  to  tiie  underwriters  (PhmrUx  Ins. 
€o.  Y.  CopeUn,  78  U.   8.  9  Wall.  461  [19 : 
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789]  ;  Sh^^urd  t.  Hender9(mt  L.  R.  7  App. 
Cas.  49 ;  jabrthtoestem  Transp.  Oo,  v.  Thamei 
^  M.  In$,  Oa.  69  Mich.  314 ;  Cincinnati  Ins. 
Co.  v.  BakeweU,  4  B.  Hon  641 ;  Beynolda  v. 
Ocean  Ins.  Co.  22  Pick.  191),  the  question 
•still  remains  what  the  facts  really  are  in  re- 
spect to  the  conduct  of  the  underwriters. 
The  plaintiff  insists  that  although  the  cap- 
tain moved  the  Spartan  to  Detroit  and  placed 
iicr  in  the  dry  dock,  and  to  some  extent,  if 
not  wholly,  superintended  the  repairs,  the 
plaintiff  was  not  boimd  by  his  action,  be- 
•cause  he  was  not  employed  by  it,  but  by  the 
<:barterers,  and  that  the  master,  after  aban- 
•donment,  becomes  the  agent  of  the  insurers. 

But  it  is  only  after  a  valid  abandonment 
4ind  the  passage  of  the  title  that  the  captain 
thus  becomes  tne  insurer's  agent,  and  to  oon- 
•cede  that  here  be^  the  ver^  question  which 
was  at  issue.    Phillips  on  Lisurance,  §  1782. 

The  first  and  second  errors  were  that  the 
•court  ruled  that  no  authority  was  shown  on 
the  part  of  Captain  Oibsni  to  bind  the  de- 
fendant in  respect  to  the  repairs  made  ui)on  the 
Spartan,  and  in  striking  out  the  testimony 
respecting  Gibson's  acta  and  statements. 
•Crosby,  who  was  the  agent  of  the  Insurance 
■Company  at  Buffalo,  testified  that  he  **  gave 
no  orders  or  instructions  to  any  person  or 
persons  whatsoever  as  to  the  repairs  on  the 
isteamer,  nor  did  he  assume  any  responsibility 
therefor ;  that  he  sent  Gibson  to  Detroit  to 
4ict  on  the  survey  on  the  Spartan,  and  after- 
wards sent  him  to  see  that  no  more  repairs 
were  put  on  the  steamer  than  were  called  for 
by  Uie  survey,  as  the  Spartan  had  been  dam- 
aged on  previous  occasions  and  not  properly 
repaired;"  and  further,  that  **Mr.  Gibson 
was  sent  by  the  insurers  from  Buffalo  to 
hold  a  survey  on  the  steamer  before  she  was 
repaired. "  This  is  all  the  evidence  bearing 
on  Gibson's  authority,  and  the  court  was 
Justified  in  its  action.  Why  Gibson  was  not 
called  as  a  witness  does  not  appear. 

It  is  urged,  thirdly,  that  the  court  erred 
iln  excluding  the  question  put  to  the  witness 
Patterson :  **  What  is  the  custom  of  Cana- 
•dJan  vessels  about  carrying  a  lookout  for- 
ward?" The  Canadian  Statute  provided  that 
•«very  steamer  should,  in  a  fog,  mist  or  fall- 
ing snow,  go  at  a  moderate  speed,  and  that 
nothing  in  the  rales  prescribed  ^ould  ex- 
onerate any  ship,  or  the  owner,  or  master  or 
•crew  thereof,  from  the  consequences  of  any 
jieglect  to  keep  a  proper  lookout,  etc. 

fii  The  Farragut,  77  U.  S.  10  Wall.  884, 
:888  [19:  946,  947],  it  was  held  that  the  rule 
laid  down  by  Congress  to  the  same  effect  in- 
timated that  the  lookout  was  one  of  the  or- 
•dinary  precautions  which  a  careful  naviga- 
tion involved;  and  Mr.  Justice  Bradlev, 
•delivering  the  opinion  of  the  court,  saia : 
^  A  lookout  is  only  one  of  the  many  precau- 
tions which  a  prudent  navigator  ought  to 
provide ;  but  it  is  not  indispensable  where, 
from  the  circumstances  of  the  case,  a  lookout 
•could  not  possibly  be  of  any  service."  Evi- 
-dence  of  a  custom  to  run  at  full  speed  in  a 
•dense  fog,  without  a  lookout  and  contrary 
to  the  Statute,  would  be  clearly  inadmissible, 
«nd  would  be  of  no  avail    if  established. 

It  is  also  objected  that  the  protest  was  ad- 
initted  in  evidence.    That  protest  consists 
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of  the  statement  signed  by  the  master,  mates 
and  wheelsman,  and  the  declaration  of  the 
notary  that  he  protests  at  the  request  of  the 
master,  as  well  on  his  own  behalf  as  on  the 
behalf  of  the  owners,  freighters,  officers  and 
crew,  against  all  and  singular  tbe  cause  and 
causes  operating  as  aforesaid,  etc.,  and  more 
especially  ''against  the  storm  and  heavy 
winds  and  gales,  high  and  dangerous  seas, 
fogs  and  defective  compass,  experienced  on 
her  lale  voyage;"  all  of  which  is  certified 
bv  the  notary  public  as  beine  a  true  copy 
filed  in  his  office.  Undoubtedly  the  protest 
of  the  captain,  so  long  as  he  was  living, 
would  not  be  evidence  on  one  side  or  the 
other,  unless  to  contradict  him  if  he  varied 
from  it ;  and  it  is  said  in  Amould  on  Insur- 
ance (2d  ed.  by  Perkins),  vol.  2,  p.  1868, 
that  it  would  not  be  made  evidence  as  against 
the  assured,  if  the  brokers  showed  it  to  the 
underwriters  with  other  papers  relating  to 
the  loss  on  demand  of  payment.  But  it  was 
admissible  in  this  case,  not  on  the  ground  of 
agency,  but  because  it  was  made  part  of  the 
proofs  of  loss,  being  directly  referred  to  in 
the  proofs  in  the  statement  that  the  vessel  ran  436 
ashore,  "  and  became  a  wreck  and  total  loss, 
and  was  duly  abandoned  by  the  owner  to  her 
insurers,  as  will  appear  by  certified  copy  of 
the  protest  of  her  master  and  mariners,  here- 
tofore served  upon  you."  Hence  the  admis- 
sion of  the  proofs  of  loss  involved  the  ad- 
mission of  tne  explanatory  writing.  Mutual 
Ben.  L.  Ins.  Co.  v.  Newton,  89  U.  S.  22 
Wall.  82  [22:  798]. 

Finally,  it  is  said  the  court  erred  in  ex- 
cluding the  record  in  a  suit  instituted  by  the 
dry  dock  company  against  the  Spartan  to  en- 
force a  lien  for  repairs,  because  the  record 
was  admissible  to  show  the  amount  due  to 
the  dry  dock  companv,  and  also  to  show  that 
the  steamer  was  sola  to  satisfy  the  decree 
in  that  suit,  and  thereby  to  establish  a  con- 
structive acceptance  of  abandonment  by  the 
insurera ;  but  we  do  not  think  that  it  was 
admissible  on  either  ground.  The  insurers 
were  not  parties  to  that  suit,  and  the  cost  of 
the  repairs  and  the  amount  of  the  loss  were 
properly  ^own  by  other  and  competent  evi- 
dence, while  the  sale  of  the  vessel  had  no 
tendency  to  prove  the  acceptance  of  the  aban- 
donment, but  rather  that  the  underwriters 
did  not  consider  themselves  bound  in  the 
premises.  The  result  is  that  the  JudgmesU 
^  the  Circuit  Court  must  be  e^fflrmed. 


D.  P.  THOMPSON,  Receiver,  Appi., 

THE  PHENIX  IN8XJRANCB  COMPAKT, 
OF  BROOKLYN,  NEW  YORK. 

(See  8.  a  Beporter^  ed.  28T-800.) 

Insurance  by  receiver,  when  taUd^-^ehsn  poUey 
may  be  reformed^ thange  ef  receiver  con- 
struction  ^  potiof stipulation  limiting  time 
to  sue-^oaiver  ef—estoppd—ddaiy  of  suit 

L  If  a  receiver,  without  a  prevUnis  order  of  the 
court,  appUes  funds  in  his  bands  to  tnsure  the 
property  In  hto  custody,  the  contract  of  insurmoce 
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wfll  not,  for  that  reuxm,  be  roid,  as  between  him 
and  the  insurance  oompan  j. 

JL  He  oan  make  a  yalld  oontraot  of  liiaaranoe  on 
snoh  property*  although  the  use  of  Ae  funds  In 
his  hands  for  sueh  purpose  is  subject  to  the  ap- 
proval of  the  oourt 

Jw  If,  bj  inadvertenoe,  aooident  or  mistake,  the 
terms  of  the  oontraot  are  not  fuDy  set  forth  In 
the  policy,  it  may  be  reformed  so  as  to  express 
the  real  agreement. 

4.  Where  a  policy  runs  to  a  reoeiyer  in  a  desig- 
nated suit,  a  mere  change  of  receiver  does  not 
inyolve  a  change  in  title  or  possession. 

4(.  If  a  policy  is  so  drawn  as  to  require  interpreta- 
tion, and  to  be  fairly  susceptible  of  two  dliferent 
constructions,  the  one  will  be  adopted  that  is 
most  favorable  to  the  insured. 

4.  A  stipulation  in  a  policy,  limiting  the  time 
within  which  a  suit  against  the  company  for  a 
claim  arising  out  of  its  provisions  may  be 
brought,  may  be  waived  by  the  company. 

T.  Buoh  waiver  need  not  be  in  writing,  but  may 
arise  from  such  a  course  of  conduct  upon  the 
part  of  the  company  as  wHl  equitably  estop  ft 
from  plpfi«i<«g  the  prescribed  limitation  in  bar  of 
a  suit  by  the  insured. 

e.  If  the  failure  to  sue  within  the  time  prescribed 
by  the  policy  is  due  to  the  conduct  of  the  compa- 
ny, it  cannot  avail  itself  of  the  limitation  therein 
prescribed.      ' 

^  An  Insurance  company  cannot  hold  out  the 
hope  of  an  amicable  adjustment  of  the  loss,  and 
thus  delay  the  action  of  the  insured,  and  then 
plead  the  d^lay,  caused  by  its  own  conduct,  as  a 
defense  to  the  action  when  brought. 

[No.  811.] 

Argued  Apr.  »9,  SO,  1890.  DeeidedMay  19,1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ore- 
goo,  dismissing  a  suit  to  reform  a  policy  of  in- 
tforanoe  and  for  a  decree  for  the  amount 
insural.    Bevened. 

The  facts  are  stated  in  the  opinion. 

Mestfrt.  Samuel  Sheilabarger  and  Jeremiaii 
M.  Wilaon,  for  appellants: 

Insurers  cannot  take  advantage  of  a  stipula- 
tion in  the  policy  that  an  action  for  a  loss  shall 
be  iMirred  if  not  brought  within  a  specified 
period,  where  they  have  been  mainly  instni- 
mental  in  procuring  the  delay  by  holding  oat 
liopes  of  an  amicable  adjustment 

May,  Ins.  (2d  ed.)  g§  488,  611;  Qrant  t. 
Lexinffton,  F.  L.  d  W.  Ins.  Oo.  6  Ind.  26; 
Amu  T.  iftfw  Turk  U.  In$.  Oo.  14  N.  Y.  260; 
1  Doer,  Ins.  161;  Ourtie  v.  Ebme  In*.  Oo.  1 
Biss.  486;  KUUpe  t.  Putnam  F.  Int.  Oo.  28 
Wis.  472;  Black  t.  Winneshiek  Ins.  Oo.  81 
Wis.  74;  Davis  ▼.  Canada  Farmers  Mut.  Ins. 
Co.  89  U.  C.  Q.  B.  467;  Derrick  v.  Lamar  Ins. 
Oo,  74  DL  404;  Feoria  M.  4t  F.  Ins.  Oo,  y. 
WhitehiU,  26  fh.  466:  Onion  Mut.  L.  Ins.  Oo. 
V.  Wilkinson,  80  U.  8. 18  WalL  222,  284  (20: 
'617,  623);  American  L.  Ins.  Oo.  t.  MaJiohe,  88 
U.  8.  21  Wall.  162-156  (22: 698, 694);  NewJer^ 
Mjf  Mut.  L.  Ins.  Co.  T.  Baker,  94  U.  8.  610 
•(24:  268);  Bames  ▼.  Horns  Ins.  Oo.  94 IJ.  8.  680 
<24:  801). 

Although  the  language  of  the  policy  is  "an- 
Jesssuch  suit  or  action  diaU  be  commenced 
within  twelve  months  next  after  the  date  of  the 
tire."  yet  this  is  satisfied  if  suit  is  brought 
A^itniii  twelve  months  after  the  cause  of  action 
jccmed. 

VetU  ▼.  ainton  F.  Ins.  Co.  80  Fed.  Rep.  668; 

t30  U.  S.  U.  8.,  Book  84. 


Stem  T.  Niagara  F.  Ins.  Oo.  89  N.  Y.  816; 
New  York  t.  Hamilton  F.  Ins.  Oo.  89  N. 
Y.  46;  Chandler  t.  8t.  Paul  F.  db  M.  Ins.  Co. 
21  Minn.  86;  Spare  t.  Horns  Mut.  Ins.  Co.  17 
Fed.  Rep.  668;  May,  Ins.  §  479;  Hay  ▼.  Stat 
F.  Ins.  Co.  77  N.  Y.  286,  88  Am.  Rep.  607. 

Mr.  Robert  R»e»  for  appellee: 

The  receiver  had  no  authority  to  incur  ex- 
penses on  account  of  the  property  trusted  to 
his  charge  by  the  court  beyond  what  were  abso- 
lutely necessary  to  its  preservation  and  use. 

Cowdreu  v.  (Salteston,  H,  dbHR  Co.9S  U. 
8.  862  (28:  961);  Beach,  Receivers.  §g  249, 267. 

The  policy  cannot  be  reformed  and  turned 
into  an  open  policy. 

Hooper  y.BobinsonM  n.8.628  (26: 219);  Meis- 
utinket  y.  St.  Paul  F.  <ft  M.  Ins.  Go.  76  Wis. 
147:  HouHand  v.  Bldks,  97  U.  8.  624  (24: 1027). 

There  is  no  allegation  is  the  bill  that  the  de- 
fendant, tiie  appellee,  said  or  did  anything  to 
warrant  the  assured  in  delaying  his  suit.  The 
Insurance  (company,  upon  notice  of  the  loss  by 
fire,  at  once  notified  the  appellant  that  it  m- 
nied  all  UabUity. 

Oooden  v.  Amoskeag  F.  Ins.  G>.  20  N.  H.  78; 
Hocking  v.  Howard  Ins.  Oo.  180  Pa.  170;  Bid- 
dlebarger  v.  Hartford  F.  Ins.  Oo.  74  U.  8.  7 
Wall.  886  (19:  257);  Wilkinson  ▼.  First  Nat. 
F.  Ins.  Co.  72  N.  Y.  499;  Arthur  ▼.  Homestead 
F.  Ins.  Co.  78  N.  Y.  462;  May.  Ins.  §  486. 

The  agent  has  no  authority  to  waive,  alter  or 
modify  9ie  terms  of  the  contract  The  policy 
limits  such  agent  merely  to  an  agency  to  re- 
ceive and  forward  the  application  for  insurance, 
deliver  the  policy  and  receive  the  premium. 

Wood,  Ins.  (1st  ed.)  640;  Bohart  v.  Obems, 
86  Kan.  284:  M^,  Ins.  166;  Walsh  y.  Hart- 
ford F.  Ins.  Oo.  78  N.  Y.  6;  I^ts  v.  Commer* 
dal  U.  Assur.  Co.  144  Mass.  &;  Hdnkins  ▼. 
Bockford  Ins.  Co.  70  Wis.  1. 

After  the  contract  of  insurance  has  been 
fully  made  and  executed,  and  a  loss  has  oo* 
curred,  the  agent  has  no  authority  mt  $e  whaU 
ever  to  enlarge  the  scope  of  the  Insurer's  liik 
bility. 

Barre  y.  Council  Bl^ffis  Ins.  Oo.  76  Iowa, 
609;  HoUis  ▼.  StaU  Ins.  Oo.  66  Iowa,  464; 
Knudson  ▼.  Hekia  F.  Ins.  Co.  76  Wis.  198; 
Hankins  y.  Bockford  Ins.  Oo.  70  Wis.  1. 

With  these  limitation!  of  authority  in  the 
policy,  the  burden  of  proof  is  upon  the  assured 
to  show  that  the  acts  relied  upon  were  within 
the  scope  of  the  agent's  apparent  authority. 

Wood,  Ins,  (2d  ed.)  1 420:  Ldhn/es  v.  Ins.  Co. 
of_  North  America,  121  Mass.  489;  Bush  y. 
Westchester  F.  Ins.  Oo.  68  N.  Y.  681;  Bouilin 
Y.  HMa  F.  Ins.  Oo.  86  Minn.  488. 

Mr.  Justice  HarlaA  delivered  the  opinion 
of  the  court : 

This  suit  was  brought,  July  10,  1886,  by 
the  appellant,  who  is  the  receiver  in  the  case 
of  Houaday  y.  HbUadau,  in  the  Circuit  0>urt 
of  the  County  of  Multnomah,  in  the  8tate 
of  Oregon.  He  seeks  a  decree  reforming  a 
policy  of  insurance  issued  by  the  Pheniz 
Insurance  Company  of  Brooklyn,  New  York, 
on  the  21st  day  of  April,  1884,  and  which 
purported,  in  consideration  of  the  sum  of 
three  hundred  dollars,  and  subject  to  the 
conditions  named  in  the  policy,  to  insure, 
for  the  term  of  one  year,  "E.  8.  Kearney, 
receiver  for  BSoUaday  y.  HMada/y,    against 
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loss  or  damage  by  fire  to  the  amount  of  five 
thousand  dolTaiB, "  of  which  sum  four  thou- 
sand dollars  was  on  one-half  interest  in  the 
Clarendon  Hotel,  in  Portland,  Oregon,  and 
one  thousand  dollars  on  a  like  interest  in 
Uie  furniture  in  the  hotel  building ;  and, 
the  policy  being  reformed,  for  a  decree  for 
the  amount  insured  with  interest  from  the 
time  when  the  loss  was  payable.  The  loss 
occurred  on  the  night  of  May  19,  1884.  A 
demurrer  to  the  original  bill  was  sustained. 
25  Fed.  Rep.  296.  bubseouently  an  amended 
bill  was  filed,  to  which  also  a  demurrer  was 
sustained,  and  the  suit  dismissed.  From 
that  decree  the  present  appeal  was  prosecuted. 

By  the  terms  of  the  policy  the  amount  of 
the  loss  was  payable  sixty  days  after  the  re- 
quired proofs  were  receivea  at  the  Company's 
office  in  Chicago,  and  the  loss  ascertained  in 
accordance  with  the  conditions  prescribed, 
unless  the  property  was  replaced  or  the  Com- 
pany gave  notice  of  their  intention  to  rebuild 
or  repair  the  damaged  premises. 

The  policy  contained  these  among  other 
provisions:  **1.  .  .  .  If  the  property  be 
I289J  sold  or  transferred,  or  upon  the  commence- 
ment of  foreclosure  proceedings  against,  or 
sale  imder  a  trust  deed  of  or  the  existence  of 
a  judgment  lien  upon,  or  the  issue  or  levy  of 
an  execution  against,  any  kind  of  property 
herein  described,  or  if  the  property  be  as- 
signed under  any  bankrupt  or  insolvent  law, 
or  any  change  take  place  In  the  title  or 
possession  (except  in  case  of  succession  by 
reason  of  the  death  of  the  assured) ,  whether 
by  legal  process  or  Judicial  decree  or  volun- 
tary transfer  or  conveyance,  .  .  .  then 
and  in  every  such  case  this  policy  is 
void.** 

*'4.  If  the  interest  of  the  assured  in  the 
property  be  any  other  than  the  absolute  fee- 
simple  title,  or  if  any  other  person  or  per- 
sons have  any  interest  whatever  in  the  prop- 
erty described,  whether  it  be  real  estate  or 
•  personal  property,  ...  it  must  be  so 
represented  to  the  Company  and  so  ex- 
pressed in  the  written  part  of  this  policy ; 
otherwise  the  policy  shi&ll  be  void.  .  .  . 
Note — By  'property  held  in  trust*  is  in- 
tended property  held  imder  a  deed  of  trust 
or  under  the  appointment  of  a  court  of  law, 
or  property  held  as  collateral  security ;  in 
which  latter  case  this  Company  shall  be 
liable  only  to  the  extent  of  the  interest  of 
the  assured  in  such  property.** 

**  9.  Persons  sustaining  loss  or  damage  by 
fire  shall  forthwith  give  notice  in  writing  of 
said  loss  to  the  Company,  and  as  soon  there- 
after as  possible  render  a  particular  account 
of  such  loss,  signed  and  sworn  to  by  them, 
stating  whether  any  and  what  other  insur- 
ance had  been  made  on  the  same  property, 
givinff  copies  of  the  written  portion  of  all 
policies  thereon." 

**  10.  .  .  .  It  shall  be  optional  with 
the  Company  to  repair,  rebuild  or  replace 
the  property  lost  or  damaged  with  like  kind 
and  quality  within  a  reasonable  time,  giving 
notice  of  their  intention  to  do  so  within  sixty 
dayi  after  receipt  of  the  proofs  herein  re- 
quired, tad  u&il  inch  proofs,  plans  and 
•peciflcatioDi,  daclarationi  and  certificates, 
•re  prodnoad  tad  examinations  and  arbitra- 
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tions  permitted  by  the   claimant  and  had, 
the  loss  shall  not  be  payable.** 

"18.  It  is  furthermore  hereby  expressly 
provided  and  mutually  agreed  mat  no  suit 
or  action  against  this  Company  for  the  re- 
covery of  any  claim  by  virtue  oi  this  policy 
shall  be  sustained  in  any  court  of  law  or 
chancery  until  after  an  award  shall  have 
been  obtained  fixing  the  amoimt  of  such 
claim  in  the  manner  above  provided,  nor 
unless  such  suit  or  action  uiall  be  com- 
menced within  twelve  months  next  after  the 
date  of  the  fire  from  which  such  loss  shall 
occur,  and  should  any  suit  or  action  be  com- 
menced against  this  Company  after  the  ex- 
piration of  the  aforesaid  twelve  months  the 
lapse  of  time  shall  be  taken  as  conclusive 
evidence  against  the  validity  of  such  claim, 
any  Statute  of  Limitations  to  the  contrary 
notwithstanding.  ** 

It  will  not  be  necessary  to  set  out  the  al- 
legations of  the  original  bill  because  the 
-case  turns  upon  the  question  whether  the 
amended  bill  states  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  latter  makes 
substantially  the  following  case : 

From  the  17th  of  November,  1888,  up  to 
and  including  the  19th  of  May,  1884,  £d- 
ward  8.  Kearney  was  the  receiver  in  the 
above  stiit  of  HoUaday  y.  HcUaday.  From 
the  first  of  those  dates  continuously  to  the 
time  of  the  fire,  the  hotel  building,  with  its 
furniture  and  the  land  upon  which  it  stood, 
was  in  the  Joint  possession  and  under  the 
control  of  Kearney  as  receiver,  and  of  R. 
Eoehler  and  J.  N.  Dolph,  the  owners  of  one 
imdivided  half  interest,  the  title  to  the  re- 
maining half  being  involved  in  the  above 
suit,  and  in  the  possession  and  under  the 
control  of  Eeamcv  as  receiver.  Bj  the 
order  appointing  the  receiver  he  was  directed 
and  empowered  to  take  possession  of,  man- 
age, control  and  keep  toe  propertjr  safely 
and  for  the  best  interests  of  the  parties  who 
should  be  adjudged  entitled  thereto,  or  as 
the  court  might  direct.  Kearney  being  df«- 
sirous  to  effect  insurance  for  himself  and  his 
successors  in  the  receivership,  as  well  as  for 
the  benefit  of  whom  it  might  concern,  on  au 
imdivided  half  interest  in  the  hotel  building 
for  the  sum  of  four  thousand  dollars,  and  ou 
a  like  interest  in  the  furniture  for  one  thou- 
sand dollars,  pending  the  suit  of  HoUfiday  v. 
HoUaday ^  and  having  been  solicited  by  the 
defendant  to  take  insurance  in  his  capacity 
as  receiver,  it  was  understood  and  agreed,  on 
the  2l8t  of  April,  1884,  between  me  Com- 
pany and  himself  as  receiver,  that  the  former 
would  insure,  as  above  indicated,  against 
loss  or  damage  by  fire,  for  the  full  term  of 
one  y^r  from  April  27,  1884,  noon,  making 
the  loss  and  the  policy  payable  to  him  as 
receiver  and  to  his  successors,  ss  well  as  for 
the  benefit  of  whom  it  miffht  concern,  and 
that  it  would  take  from  him,  as  reoeiver, 
the  sum  of  three  hundred  dollan  as  prem- 
ium. On  the  day  last  named  the  Company, 
with  the  intent  to  cany  this  agreement  into 
effect,  made  the  policy  fn  quMtion  and  de- 
livered it  to  Kearney.  At  the  time  <rf  thia 
agreement  it  was  distinctly  informed  that 
the  property  amed  to  be  insured  was  in  dls- 
puts  in  the  above  suit,  and  that  Kearney 
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had  no  interest  in  it  except  as  receiver. 
Nevertheless,  by  accident'  and  mistake  of 
both  Kearney  and  the  Company,  the  loss 
was  made  payable  to  Kearney,  receiver  in 
the  above  suit,  instead  of  to  the  receiver  and 
bis  successors,  .and  for  the  benefit  of  whom 
it  might  concern ;  and  the  policy  was  issued 
without  the  usual  clause,  commonly  inserted 
in  such  policies  and  agreed  upon,  nameljr, 
that  tile  insurance  was  effected  for  whom  it 
might  concern.  It  was  delivered  by  the 
Company,  and  received  by  Kearney,  m  the 
full  belief  and  understanding  that  the  in- 
terests of  the  parties  to  that  suit  were  in- 
sured and  protected  by  it  in  accordance  with 
the  direction  of  Kearney  and  with  the  above 
understanding  and  afi^reement  between  him 
and  the  Company.  The  Company  did  not  at 
once  collect  the  premium,  but  extended  the 
customary  credit  therefor  to  the  receiver  as 
such  and  not  otherwise. 

On  the  14th  of  May,  1884,  an  order  was 
made,  accepting  the  resignation  of,  and  re- 
moving, Kearney  as  receiver,  and  appoint- 
ing the  present  plaintiff  in  his  stead,  such 
resignation  to  take  effect  when  the  latter 
duly  qualified  and  entered  upon  the  perform- 
ance of  his  duties  as  receiver.  The  order 
directed  the  delivery  to  plaintiff  upon  his 
qualification  of  all  property  held  or  con- 
trolled by  Kearney  as  receiver,  which  em- 
braced, among  other  thin^,  the  policy  in  suit 
and  the  property  insured  or  intended  to  be 
thereby  insured.  The  plaintiff  qualified  as 
receiver  on  the  19thr  of  May,  1884,  but  the 
fire  resulting  in  the  loss  sued  for  occurred 
before  Kearney  surrendered  the  possession 
and  control  of  the  property.  Subsequently 
to  May  19,  1884.  the  policy  was  delivered 
by  Kearney  to  the  plaintiff. 

The  plaintiff  immediately  after  the  fire 
delivered  to  the  Company  written  notice  of 
.^Aoi  1^*  <^<^t  ^  soon  as  possible  thereafter,  and 
l  •■  more  than  sixty  days  prior  to  the  commence- 
ment of  this  suit,  rendered,  under  oath,  a 
particular  account  of  tho  loss,  in  which  was 
included  a  statement  of  other  policies,  with 
the  written  portions  thereof.  The  proofs  of 
loss  were  delivered  to  the  Company  and  were 
accepted  and  retained  by  it  without  making 
any  objections  to  them. 

About  thirty  days  after  the  fire  and  after 
the  acceptance  of  the  proofs  of  loss,  the 
plaintiff  threatened  to  commence  suit,  and 
Informed  the  Company's  agent  that  he  would 
do  so.  The  defenaant  thereupon,  by  its  duly 
authorized  agents,  stated  to  the  plaintiff  that 
under  the  provisions  of  the  policy  no  suit 
could  be  brought  imtil  sixty  days  had  elapsed 
after  the  receipt  of  the  proofs  of  loss,  and 
directed  the  plaintiff's  attention  to  the  pro- 
visions of  the  policy.  These  agents  then 
and  there  further  represented  to  the  plaintiff 
that  no  question  was  made  as  to  tho  loss  or 
its  payment,  except  that  the  Company  was 
consioering  the  fact  that  a  change  had  oc- 
curred in  the  receivership.  They  also  as- 
serted and  represented  to  nim  that  they  had 
written  to  the  Company  advising  payment, 
and  informed  him  that  it  would  unaoubtedly 
•o  do.  Afterwards,  on  the  27th  of  June, 
1884,  the  defendant,  by  its  agents,  demanded 
the  payment  of  the  premium  upon  the  policy 
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of  insurance,  assuring  the  plaintiff  at  the 
time  that  the  loss  would  undoubtedly  be 
paid  as  soon  as  the  home  ofilce  could  act 
thereon.  Relying  on  that  representation, 
the  plaintiff,  on  the  day  just  named,  paid 
to  the  Company  the  sum  of  three  hundred 
dollars  as  premium  on  the  policy,  and  three 
dollars  for  the  state  stamp  thereon.  These 
sums  were  paid  to  the  Company  out  of  the 
funds  in  his  hands  as  receiver.  Subsc> 
quently,  and  after  the  expiration  of  sixty 
days  from  the  receipt  of  the.  proofs  of  loss,  • 
the  Company,  by  its  agents,  repeatedly  as- 
sured the  plaintiff  that  it  would  pay  the 
loss.  By  reason  of  those  repeated  assurances 
and  promises  he  neglected,  failed  and  was 
prevented,  for  some  time  after  sixty  days 
from  the  delivery  of  the  proofs  of  loss,  to 
brine:  suit  for  tne  amount  insured.  Long 
prior  to  the  commencement  ^f  this  suit  the 
plaintiff  applied  to  and  requested  the  Com- 
pany to  act  toward  him  in  such  a  way  as 
was  fair,  equitable  and  just,  to  correct  and  [893] 
reform  the  policy,  and  to  adjust  and  pay  to 
him  as  receiver  the  sum  named  in  the  policy ; 
but  it  has  neglected  and  refused  to  comply 
with  any  of  those  requests. 

By  an  order  entered  July  9,  1885,  in  the 
suit  of  HoUaday  v.  Holladaift  the  plaintiff 
was  directed  to  institute  this  suit,  and  take 
all  necessary  steps  to  have  the  policy  re- 
formed and  to  recover  the  amount  due  tnere- 
on. 

Do  these  facts,  which  are  admitted  by  the 
demurrer,  make  a  case  for  reforming  the 
policy,  and  entitle  the  plaintiff  to  a  decree 
lor  the  amoimt  insured? 

The  first  contention  of   the  Company  is 
that  the  receiver,  Kearney,  had  no  authority,, 
without  special  instructions  from  the  court, 
to  incur  expenses  or  liability  for  insurance 
premiums.      In  support  of  this  proposition 
its  counsel  cites  Cowdrey  v.  OalveHon,  H.  db 
H.  B.  Co.,  98  U.  8.  862  [23:  960],   where 
one  of  the  ouestions  was  whether  a  receiver 
of  a  railroaa  company  should  be  allowed  for 
expenditures   made  by  him,    without  the 
previous  action  of  the  court,  in  defeating  a 
proposed  municipal  subsidy  in  aid  of  the 
construction  of  a  railroad  parallel  with  the 
one  in  his  hands.    It  was  held  that  such  ex- 
penses were  properly  disallowed,   although 
the  proposed  nntd,    if  constructed,    might 
have  diminished  the  future  eamin&;s  of  the 
one  in  his  charge.    This  court  said  that  to- 
permit  a  receiver  to  determine  questions  of 
that  character,  and,  upon  such  adeterminat\on, 
appropriate  funds   in  his  custody,   wot^d 
sanction  a  principle  that  would  open  the  dvcr 
to  all  sorts  of  abuses.    It  added  that  "a  re- 
ceiver is  not  authorized,  without  the  previousi 
directions  of  the  court,  to  incur  any  expensea. 
on  account  of  property  in  his  hands  beyond, 
what  is  absolutely  essential  to  its  preserva- 
tion and  use,  as  contemplated  by  his  ap- 
pointment."   Of  the  soundness  of  this  gen- 
eral principle  no  doubt  can  exist,   though* 
difllculty  may  sometimes  arise  in  its  appli- 
cation to  particular  cases.    Due  regard  must, 
always  be  had  not  only  to  the  nature  and 
surroundings  Of  the  property  in  the  custody^ 
of  the  receiver,  but  to  the  exigencies  of  the* 
moment  when  he  may  be  required  to  take- 
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action  involying  the  safety  of  property  in 
hlB  charge.    Vfe  do  not  ooubt  that  under 

[204]  some  circumstances  a  receiver  would  be 
derelict  in  duty  if  he  did  not  cause  prop- 
erty  in  his  huids  to  be  insured  against  fire. 
The  case  last  cited  is  authority  for  the  prin- 
ciple that,  without  the  previous  sanction  of 
the  court,  a  receiver  may  incur  expenses  that 
are  absolutely  essential  for  the  preservation 
of  the  property  in  his  ciistody.  But  if  this 
were  not  so,  and  if,  without  the  previous 
•  order  of  the  court,  he  applies  funds  in  his 
hands  for  such  a  purpose,  the  contract  of 
insurance  will  not,  for  that  reason,  be  void, 
as  between  him  and  the  insurance  company. 
It  appears  from  the  policy  that  the  Company 
was  informed  as  to  the  capacity  In  which 
Kearney  acted,  namely,  ^as  receiver  for 
Holladuy  v.  HcUaday,^  According  to  the 
amended  bill,  it  knew  the  precise  nature  and 
extent  of  the  interest  represented  by  him, 
and  that  he  had  no  personal  interest  in  the 
property  insured.  If  the  court,  whose  officer 
he  was,  had  directed  him  to  procure  insur- 
ance, the  present  objection  could  not  be 
urffed  with  the  slightest  expectation  of  its 
being  sustained.  And  yet,  whether  Kearney 
exceeded  his  authority,  or  rightly  applied 
£he  fimds  in  his'hands,  are  questions  in  which 
no  one  is  concerned,  except  himself,  the 
court  to  which  he  was  amenable,  and  the 
parties  interested  in  the  property  in  his 
charge.  If  he  was  not,  tecnnically,  author- 
iaed  to  use  the  funds  in  his  hands  to  pay  for 
insurance,  still,  upon  the  settlement  of  his 
accounts,  if  he  acted  in  good  faith,  the  court 
might  allow  him  any  sums  paid  out  for  that 
purpose.  He  held  such  relations  to,  and 
was  under  such  personal  responsibility  for 
the  safety  of,  the  property,  that  he  could 
make  a  valid  contract  of  insurance,  although 
his  use  of  the  funds  in  his  hands  for  that 
purpose  was  subject  to  the  approval  of  the 
court.  In  Tempat  v.  Ord,  2  Meriv.  55,  Lord 
OhanedUr  Eldon  said  that  ''formerly,  the 
court  never  permitted  a  receiver  to  lay  out 
money  without  a  previous  order  of  court. 
But  now,  where  the  receiver  had  laid  out 
money  without  such  previous  order,  it  was 
usual  to  refer  it  to  the  master  to  see  if  the 
transaction  was  beneficial  to  the  parties,  and 
if  found  so,  the  receiver  was  allowed  the 
money  so  laid  out "  Upon  this  point.  Brawn 
V.  ffcuUhurH,  54  Md.  26,  28,  is  instructive. 
In  that  case,  objections  were  made  to  allow- 
iF/  a  receiver  for  sums  paid  by  him,  without 

LX96J  /je  previous  sanction  of  the  court,  for  in- 
/iirance.  The  court  said:  ^  There  is  no  doubt 
pf  the  general  rule,  and  it  is  a  wholesome 
one,  that  a  receiver  will  not  be  permitted  to 
lay  out  more  than  a  small  sum  at  his  own 
discretion,  in  the  preservation  or  improve- 
ment of  the  property  under  his  charge ;  but 
he  should,  in  all  cases  where  it  is  practicable, 
or  the  circumstances  of  the  case  will  permit, 
before  involving  the  estate  in  expenses,  ap- 
ply to  the  court  for  authority  for  so  doing. 
But  this  general  rule,  however  salutary  It 
may  be,  should  not  be  so  rigidly  and  sternly 
enforced  as  to  work  wronff  and  injustice 
where  the  receiver  has  acted  (n  good  faith, 
and  under  such  circumstances  as  will  enable 
the  court  to  see  that  if  previous  autiiority 
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had  been  applied,  for  it  would  have  been 
granted.  The  lustice  and  right  of  the  mat- 
ter must  depena,  to  a  great  extent,  upon  the 
special  cireumstances  of  each  case  that  may 
be  presented."    In  the  present  case,  the  only 

Suestion  that  should  concern  the  Insurance 
ompany  is  whether,  under  the  terms  of  the 
contract,  it  Is  liable  for  the  loss.  That  ques- 
tion is  to  be  determined  by  the  contract  it 
made,  without  inauiring  where  the  receiver 
got  the  money  with  which  to  pay  premiums, 
or  as  to  his  authority  to  use  the  funds  in  hia 
hands  for  the  purpose  of  effecting  insurance. 
If  the  Company  is  not  compelled  to  pay  for 
the  loss  in  question  except  us  the  contract 
provides,  it  ought  to  be  satisfied,  especially 
as  the  demurrer  admits  that,  after  the  loss, 
it  collected  from  the  plaintiff  the  premium 
of  three  hundred  dollars,  which  it  knew  or 
had  reason  to  believe  came  out  of  funds  in 
his  hands  as  the  successor  of  Kearney  in  the 
receivership. 

The  next  question  to  be  considered  is 
whether  the  amended  bill  makes  a  case  for 
the  reformation  of  the  policy.  Its  allega- 
tions, which  are  admitted  by  the  demurrer 
to  be  true,  show  that  before  the  policy  waa 
issued,  the  agreement  between  Kearney  and 
the  Company  was  that  the  insurance  should 
run  to  him  as  receiver,  and  to  his  successors, 
and  also  to  those  whom  it  might  concern ; 
and  that  by  inadvertence,  accident  and  mis- 
take, upon  the  part  both  of  Kearney  and  the 
Company,  the  policy  was  not  so  framed. 
The  policy  runs  to  "fi.  8.  Kearney,  Receiver 
for  HdUaday  v.  HoOaday,^  Whether  Kear- 
ney's successor  in  the  receivership  might  not 
recover  upon  the  policy  as  it  is  (there  being 
no  question  of  limitation  in  the  case),  ea- 
pecially  upon  proof  that  the  parties  intended 
the  insurance  to  cover  the  interest  which  the 
receiver  (whoever  he  was  at  the  time  of  the 
loss)  represented,  is  a  question  that  need  not 
be  considered.  If,  by  inadvertence,  accident 
or  mistake,  the  terms  of  the  contract  were 
not  fully  set  forth  in  the  policy,  the  plain- 
tiff is  entitled  to  have  it  reformed,  so  as  to 
express  the  real  agreement,  without  the  ne- 
cessity of  resorting  to  extrinsic  proof.  The 
case  made  by  the  amended  bill  is  within  the 
decision  in  8neU  v.  AtlanHe  F,  d  M.  Int. 
Oo.,  98  U.  8.  86,  88  [25:  52,  54],  where  the 
court  said :  "We  have  before  us  a  contract 
from  which,  by  mistake,  material  stipula- 
tions have  been  omitted,  whereby  the  true  in- 
tent and  meaning  of  the  parties  are  not  fully 
or  accurately  expressed.  A  definite,  con- 
cluded agreement  as  to  insurance,  which,  in 
Soint  of  time,  preceded  the  preparation  and 
el i very  of  the  policy,  is  established  by 
legal  and  exact  evidence,  which  removes  all 
doubt  as  to  the  imderstanding  of  the  partiea. 
In  the  attempt  to  reduce  uie  contract  to 
writing  there  has  been  a  material  mistake, 
caused  chiefly  by  that  party  who  now  seeka 
to  limit  the  insurance  to  an  interest  in  the 
property  less  than  that  amed  to  be  insured. 
The  wntten  agreement  aid  not  effect  that 
which  the  parties  intended.  That  a  court  of 
equity  can  afford  relief  in  such  a  case  is,  we 
think,  well  settled  by  the  authorities. " 

It  is  said  that  a  decree  reforming  the  policy 
ought  not  to  be  made,   because  it  appears 
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from  one  of  its  clauses,  in  respect  to  which 
no  mistake  is  alleged,  that  the  policy  is 
Toid.  If  this  position  be  correct  there  is  an 
end  of  the  case ;  for,  as  was  well  said  by  the 
learned  judge  below,  the  court  will  not  re- 
form a  contract  merely  for  the  sake  of  re- 
forming it,  but  only  to  enable  some  partyto 
assert  rights  under  it  as  reformed.  The 
clause  alluded  to  is  the  one  declaring  that 
if  *^  any  change  takes  place  in  title  or  pos- 
session (except  in  case  of  succession  by 
reason  of  the  death  of  the  assured),  whether 
by  legal  process  or  Judicial  decree  or  volun- 
tajT  tnmsfer  or  conyeyanoe,  .  .  .  then 
ana  in  every  such  case  this  policy  is  Toid." 
It  is  contended  that  there  was  a  change  in 

1297  J  title  and  possession  before  the  fire,  and  that 
such  change  occurred  when,  under  the  order 
of  the  court,  the  plaintiff  qualified  as  the 
successor  of  Kearney  in  the  receivership. 
If  this  position  be  well  taken,  it  only  renders 
clearer  the  right  of  the  plaintiff  to  a  decree 
correcting  the  policy ;  for,  if  it  be  made  to 
conform  to  the  original  agreement,  there 
would  be  no  pretense  to  say  that  the  accession 
of  the  plaintiff  to  the  receivership  would 
have  been  a  change  in  title  or  possession, 
within  the  meaning  of  the  parties.  But  it 
is  not  true  that  me  amended  bill  shows  a 
chanffe  of  possession  before  the  fire.  It  dis- 
tinctly alleges  that  Kearney  had  not  surren- 
dered possession  of  the  property  when  the 
fire  occurred.  By  the  oraer  appointing  him, 
his  resignation  took  effect  when  his  successor 
entered  upon  his  duties.  It  may  therefore 
be  said  that  the  plaintiff  had  not,  when  the 
fire  occurred,  actually  entered  upon  the  per- 
formance of  his  duties.  But,  in  our  judg- 
ment, the  above  clause  of  the  policy  does 
not  necesarily  import  that  a  mere  change  of 
receivers  would  work  a  change  either  in  title 
or  possession.  The  title  to  property  in  the 
hands  of  a  receiver  is  not  in  him,  but  in 
those  for  whose  benefit  he  holds  it.  Nor  in 
a  legal  sense  is  the  property  in  his  posses- 
sion. It  is  in  the  possession  of  the  court, 
by  him  as  its  officer.  WiswaU  v.  Sampson, 
55  U.  8.  14  How.  52,  65  [14:  822,  8281; 
BddrUUr  t.  Elizabeth  Oil  Cloth  Co,  112  U. 
8.  294,  804  [28:  729,  782];  Union  Nai, 
Bank  ▼.  Kansas  City  Bank,  186  U.  8.  228 
[84 :  841].  8o  that  where  a  policy  runs  to  a 
receiver  in  a  designated  suit,  a  mere  chanare 
of  receiver  does  not  involve  a  change  in  title 
or  possession.  If  an  insurance  company  in- 
tends its  policy  to  mean  otherwise  it  must 
express  that  intention  more  distinctly  than 
was  done  by  the  defendant.  If  a  policy  is 
10  drawn  as  to  require  interpretation,  and  to 
be  fairly  susceptible  of  two  different  con- 
structions, the  one  will  be  adopted  that  Is 
most  favorable  to  the  insured.  This  rule, 
recognized  in  all  the  authorities,  is  a  just 
one,  because  those  instruments  are  drawn  by 
the  company.  First  Nat,  Bank  ▼.  Haflrtford 
F,  Ins.  Co,  95  U.  8.  678,  678  [24:  568,  565]. 
It  remains  only  to  consider  the  question 
arising  out  of  that  clause  of  the  policy  lim- 
iting the  time  within  which  a  suit  or  action 
against  the  Ck)mpany  for  the  recovery  of  a 
claim  arising  out  ol  its  provisions  may  be 

i^Sj  tostained.  While  the  validly  of  such  a 
stipulation  cannot  be  disputed  [BidSMbarget 


V.  Hartford  F.  Ins.  Co,  74  U.  8.  7  Wall. 
886,  889  [19:  257,  259]),  we  do  not  doubt 
that  it  may  be  waived  by  the  Company. 
And  such  waiver  need  not  be  in  writing. 
It  ma^  arise  from  such  a  course  of  conduct 
upon  its  part  as  will  equitably  estop  it  from 
pleading  the  prescribed  limitation  In  bar  of 
a  suit  by  the  insured.  It  is  to  be  observed 
that,  by  the  terms  of  the  policy,  the  Com- 
pany is  not  obliged  to  paj  anv  claim  until 
after  the  expiration  of  sixty  oa^  from  the 
receipt  of  the  proofs  of  loss  at  its  office  in 
Chicago,  and  the  ascertainment  of  the  loss 
in  accordance  with  the  terms  of  the  policy. 
A  suit,  therefore,  within  the  sixty  days  after 
the  loss  is  so  ascertained  would,  upon  the 
theory  of  the  Company,  be  of  no  avail  to 
compel  payment  if  it  chose  to  plead  the 
above  clause  in  bar  of  the  action.  So  that, 
practically,  the  assured  is  limited  to  ten 
months  within  which  he  may  sue  as  of  right. 
And  yet  the  twelve  montlis  within  which 
suit  must  be  brought  is  made  to  commence 
at  "the  date  of  the  fire,"^  not  from  the  date 
when  the  loss  is  payable.  There  are,  it  is 
said,  adjudged  cases  that  would  authorize 
such  a  construction  of  this  policy  as  would 
give  the  insured  the  whole  term  of  twelve 
months  from  the  date  when  he  could  demand, 
as  of  right,  that  his  claim  for  loss  be  satis- 
fied. VetU  v.  Clinton  F,  Ins.  Co.  80  Fed. 
Rep.  668 ;  ^een  v.  Niagara  F.  Ins  Co.  89  N. 
Y.  815,  822 ;  Spare  v.  Home  Mut.  Ins.  Co. 
17  Fed.  Rep.  568,  570 ;  New  Tork  v.  Hamil- 
Urn  F.  Ins.  Co.  89  N.  Y.  45,  48 ;  Hay  v. 
Star  F,  Ins,  Co,  Tt  N.  Y.  235,  244;  Chandler 
V.  St.PavXF,  ^M.  Ins.  Co.  21  Minn.  85; 
May  on  Ins.  (2d  ed.)  section  479,  notes.  We 
waive,  however,  any  expression  of  opinion, 
in  the  present  attitude  of  the  case,  as  to  the 
view  announced  in  those  cases,  for  its  dis- 
position only  requires  us  to  hold,  as  we  do, 
itaX  the  allegations  of  the  amended  bill, 
bearing  upon  this  point,  sustain  the  right  of 
the  plaintifF  to  bring  this  action,  although 
it  was  not  commenced  until  after  the  expir- 
ation of  twelve  months  from  the  date  of  the 
fire.  Those  allegations  are  to  the  effect  that 
the  Company,  by  its  duly  authorized  agents, 
assured  the  plaintiff  about  thirty  days  after 
the  fire  and  f&ter  the  acceptance  of  the  proofs 
of  loss,  that  no  question  was  made  as  to  the 
loss  or  its  payment,  except  that  the  Company 
was  considering  the  fact  of  the  change  in 
the  receivership,  and  that  it  would  undoubt- 
edly pay  the  loss  claimed ;  that  as  late  as 
June  27, 1884,  the  premium  of  three  hundred 
dollars  was  paid  to  the  Company,  which,  by 
its  agents,  asain  assured  the  plaintiff  that 
the  loss  would  be  paid  as  soon  as  action 
could  be  taken ;  that  after  sixty  days  had 
elapsed  from  the  delivery  of  the  proofs  of 
loss,  the  Company,  by  its  agents,  repeatedly 
gave  the  same  assurances ;  and  that,  by 
reason  of  sucb,  •  promises  and  assurances,  he 
neglected,  for  some  time  after  sixty  days 
from  the  delivery  of  proofs  of  loss,  to  bring 
suit  for  the  recovery  of  the  loss  sustained^ 
We  need  not  stop  to  consider  the  suggestion 
t^t  the  agents  referred  to  had  no  authority 
to  give  those  assurances  or  to  make  those 
promises.  No  such  question  can  arise  upon 
tiie  amended  bill,  for  it  alleges  that  the 
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Company,  by  its  duly  authorized  agents, 
made  the  promises  and  gave  the  assurances. 
What  the  fact  may  be,  in  respect  to  the 
authori]^  of  the  agents,  or  whether  the 
plaintiff  had  the  right  to  rely  upon  those 
assurances  and  promises,  and,  if  he  did, 
whether  the  Company's  rights  were  thereby 
affected,  are  questions  not  now  to  be  decided. 
Their  detenmnalion  will  depend  upon  the 
answer  and  the  evidence  at  the  trial.  If,  as 
the  allegations  of  the  amended  bill  imply, 
the  failure  of  the  plaintiff  to  sue  within  tne 
time  prescribed  by  the  policy,  computing 
the  time  from  the  date  of  the  fire,  was  due 
to  the  conduct  of  the  Company,  it  cannot 
avail  itself  of  the  limitation  of  twelve 
months.  Ourtii  v.  Ebme  In$.  Oo,  1  Biss. 
484,  487 ;  /(i0  V.  Phomix  Ins,  Co,  3  Biss.  338 ; 
Grant  v.  Lexington  F.  X.  <ft  M.  Ins,  Co.  6 
Ind.  28,  85 ;  Miikey  v.  Burlington  In$.  Co. 
85  Iowa,  174,  180.  In  the  case  last  cited  it 
was  properly  said  that  it  would  be  contrary 
to  justice  for  the  insurance  company  to  hold 
out  the  hope  of  an  amicable  adjustment  of 
the  loss,  and  thus  delay  the  action  of  the 
insured,  and  then  be  permitted  to  plead  this 
very  delay,  caused  by  its  course  of  conduct, 
as  a  defense  to  the  action  when  brought. 

We  are  of  opinion  that  the  court  erred  in 
sustaining  the  demurrer  to  the  amended  bill. 

The  decree  i$  reeereed  with  direetione  for  such 
further  proceedings  as  may  he  consistent  with 
Ms  opinion. 


J.  H.  ALLEN  BT  AL.,  Appts., 

HELENA  HANKS. 

<B6e8.  OL  Reporter's  ed.  800-81SL) 

HuAand^s  interest  in  %Bif^s  property — when  oan 
be  sold  on  execution — equity  jurisdiction  torO' 
move  or  prevent  doud  on  title, 

L  In  Arkansas  a  husband  has  no  Interest  In  his 
wife's  property  conveyed  to  heriinoe  the  Constl- 
tution  of  that  State  of  18G8.  the  deed  of  which  has 
been  recorded  under  the  Act  of  1878,  which  can 
be  seized  and  sold  for  his  debt  contracted  since 
such  reoordlosr. 

t.  One  in  posBOsslon  of  land  may  ask  a  court  of 
equity  to  remove  a  cloud  upon  his  title  or  to  pre- 
vent one  being  placed  thereon,  when  attempted. 

[No.  816.] 

Sutmitted  Apr,  SO,  1890.  Decided  May  19, 1890, 

APPEAL  from  a  decree  of  the  District  Ck)urt 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Arkansas  in  favor  of  plaintiff  perpetu- 

Non.— Cfmoeyaneat  Uitween  husband  and  wife 
mpheldin  cirutbif.  See  note  to  Bank  of  United  States 
▼.Lee,  10:  8L 

VoUmiary  deed  to  wife  or  ehOd^  when  good  oreoM, 
as  to  creditors.   See  note  to  Sexton  T.WheatonfSe  SOB. 

ObU0otk>iit  of  married  woman^  as  aursty  orotiar' 
antorfor  her  hmsband  or  others; rights  asertdiUtrof 
her  htisband.   See  noCsto  Bein  ▼.  Heath«  IS:  41Sw 

As  to  morigaifs  on  her  separate  estate  to  seeurs 
enusband^s  dsbtSt  see  note  to  Ltppinoots  ▼.  MitobeU, 
^aift. 

As  to  wife*  s  separate  proverty^  how  ehargsd, 
ewte  to  Dodge  ▼.  Knowles.  tk  UL 
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ally  enjoining  the  sale  of  her  lands  on  execu- 
tion against  her  husband.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Jacob  Trieber*  for  appellants: 

A  court  of  equity  will  not  interfere  and  grant 
relief,  if  there  is  a  full,  complete  and  adequate 
remedy  at  law. 

New  York  O,  <ft  J.  Oo.  ▼.  Memphis  Water  Co. 
107  U.  8.  205(27:484):  Holland  y,  OhaUen,  110 
U.  8.  15  (28:  52);  Lawrence  ▼.  ZifMdeman,  87 
Ark.  648;  8tur^  y.  Jackatoay,  71  U!  8. 4  Wall 
174  (18:  887);  Barker  v.  Winnipiseogee  Lake  O, 
d  W,  Oo.  67  U.  8.  2  Black,  545(17;  838). 

Appellee's  husband  had  under  the  laws  of 
Arkansas  an  estate,  either  by  virtue  of  the  mar- 
riage or  by  curtesy  initiate,  in  the  lands  of  his 
wife. 

Berlin  y,  OantreUJ^  Ark.  .618:  TiUer  v. 
McCoy,  88  Ark.  05;  Uumphries'y,  Harrison,  80 
Ark.  85. 

The  construction  of  a  state  law  by  the  high- 
est tribunal  of  that  State  is  binding  and  con- 
clusive on  this  court,  especially  in  determining 
the  title  to  realty. 

I7tat€her  ▼.  Powell,  19  U.  8.  6  Wheat.  119 
(5:  221);  MilesY.  Oaltlicell,  69  U.  8.  2  Wall  85 
(17:  755);  Townsend  v.  Todd,  91  U.  S.  452  (23: 
413). 

The  marital  rights  of  the  nusband  became 
vested  at  the  time  of  the  marriage,  and  the  es- 
tate by  the  curtesy  initiate  as  soon  as  issue 
capable  of  inheriting  the  estate  was  born  of 
such  marriage,  and  no  subsequent  alteration  of 
the  law  could  take  them  away. 

Coolev,  Ck>nst.  Lim.  860;  TiUery.  McCoy,  9S 
Ark.  91;  Shryock  v.  Cannon,  89  Ark.  484; 
Jones  V.  Freed,  42  Ark.  867;  Chrisman  v.  ftir- 
tee^  Ark.  81;  Brwin  v.  Puryear,  50  Ark.  356. 

When  in  1859  issue  capable  of  inheriting  this 
estate  was  born  of  this  marriage,  the* husband 
at  once  acquired  an  estate  by  the  curtesy  initi- 
ate or  an  estate  for  life,  which  he  could  convey 
without  his  wife's  consent,  and  which  was  sub- 
ject to  execution  for  his  debts. 

Mattocks  V.  Steams,  9  Vt  826;  Roberts  v. 
Whiting,  16  Mass.  186;  TiUer  t.  McCoy,  88 
Ark.  91;  Erwin  v.  Puryear,  60  Ark.  856. 

Lands  acquired  after  the  death  of  the  issue 
are  as  much  subject  to  the  husband's  curtesy  as 
those  owned  by  her  at  the  time  of  the  birth. 

Guiony.  Anderson,  8  Humph.  298;  PhiUippe 
V.  Ditto,  2  Duv.  549;  Jackson  v.  Johnson.  5 
CJow.  74;  Heath  v.  White,  6  Conn.  235;  1  Wasbb. 
Renl  Prop.  (4th  ed.)  178. 

When  a  statute  is  re-enacted,  the  construc- 
tion of  that  statute,  prior  to  its  reenaciment, 
becomes  a  part  of  the  statute. 

Scruggs  v.  Blair,  44  Miss.  406;  Duramus  v. 
Harrison,  26  Ala,  826;  Galbraith  v.  Oalbraith, 
5  Kan.  402;  OuIf,C,  A  S.  F,  R,  Oo.  v.  Fort 
Worth  dt  N.  0.  R.  Co,  68  Tex.  98;  HoweU  v. 
HoweU,  19  Ark.  339;  Berlin  y.  CantreU,  88 
Ark.  619. 

Messrs.  James  C.  Tappan  and  John  J. 
Hornor,  for  appellee: 

A  chancery  court  has  the  power  to  intervene 
to  prevent  the  sale  of  real  estate  under  legal 

Erocess  upon  the  allegation  that  such  proceed- 
ig  woula  culminate  in  casting  a  cloud  upon 
complainant's  title. 

Hi^,  Injunc.  g  269;  Irwin  y,  Lewis,  50  Miss. 
868;  Pettit  v.  Shepherd,  5  Paige,  498,  8  N.  Y. 
Ch.  L.  ed.  801;  Christie  y.  eSIc,  46  lU.  117; 
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Bineki^Y.  Eainet,  08  Me.  70;  OdOof  t.  Wit- 
iianuburg,  0  Fdee,  203, 8  N.  Y.  Ch.  L.  ed.  978. 

It  is  no  objection  to  the  jurisdiction  of  the 
chancery  court  that  the  safe  would  confer  no 
title  upon  the  purchaser. 

Bankcf  United Staia  t.  SchulU,  3  Ohio,  471; 
Iforton  ▼.  Beater,  6  Ohio,  178;  Ksy  City  Oas- 
Light  Cb.  T.  MuneeU,  19  Iowa,  806;  Ptxley  ▼. 
Byggini.  16  CaL  137;  Bennett  y,  MeFadden,  01 
ni.  884;  Vcgier  y.  Montgomery,  64  Mo.  677; 
Uhl  ▼.  May,  6  Neb.  167. 

A  court  of  equity  will  not  interfere  to  remove 
a  cloud  when  the  title  of  the  adverse  claimant 
is  void  on  its  face. 

Lawrence  y.  Zimpleman,  87  Ark.  048;  Chap- 
Hn  y.  Bolmee,  27  Ark.  414;  AlUn  y.  Buffalo,  89 
K.  T.  890;  Marek  ▼.  Brooklyn,  69  N.  T.  382. 

The  husband,  J.  M.  Hanks,  the  execution 
debtor,  had  no  estate  in  the  lands  levied  upon 
subject  to  seizure  and  sale. 

Oooley,  ConsL  Idm.  869,  801. 

The  Xegislature  possesses  full  power  to 
change  the  rights  of  the  husband  in  the  prop- 
erty acquired  by  the  wife  after  the  passage  of 
the  Act. 

Moore  v.  New  York,  8  N.  Y.  110;  Weeter- 
weU  y.  Oregg,  13  N.  Y.  208;  NorrieY,  Beyea,  18 
N.  Y.  378;  Clarke  y.  McCreary,  13  Smedes  & 
M.  847;  Tiller  Y.  McCoy,  88  Ark.  91;  Chrieman 
y.  Partee,  Id.  81;  CrieeoeY.EdmMck,  47  Ark. 
286. 

Four  things  are  r^uisite  to  tenancy  by  the 
curtesy,  viz.:  marriage,  actual  seisin  of  the 
wife,  issue  and  death  of  the  wife. 

McBaniel  y.  Grace,  16  Ark.  406;  1  Washb. 
Real  Prop.  (8d  ed.)  166;  Baihon  y.  Lyon.  3 
Mich.  94;  Thurher  y.  Towneend,  32  N.  Y.  617. 

Mr,  Jtutiee  Harlan  deliyered  the  opinion 
of  the  court : 

This  suit  inyolyea  the  title  to  certain  lands 
in  Arkansas,  which  the  appellee,  a  married 
woman,  claims  to  constitute  her  separate 
estate,  and,  as  such,  not  liable  for  the  debts 
of  her  husband,  James  M.  Hanks. 

By  the  laws  of  Arkansas  in  force  when  the 
appellee  and  her  husband  were  married,  it 
was  provided  (Rev.  Stat.  Ark.  1868,  Gould's 
Dig.  p.  706,  chap.  111^  that  ''any  married 
woman  may  become  seised  and  possessed  of 
any  propertjr,  real  and  personal,  by  direct 
bequest,  devise,  gift  or  distribution  in  her 
own  ri^ht  and  name  and  as  of  her  own  prop- 
erty :  Provided,  The  same  does  not  come  from 
the  husband  after  coveture**  ^  1)  ;  that  **  be- 
fore any  married  woman  shall  be  entitled  to 
the  privileges  and  benefits  of  the  provisions 
of  this  chapter,  she  shall  cause  to  be  filed 
in  Uie  recorder's  office,  in  the  county  where 
she  lives,  a  schedule  of  the  property  derived 
through  her,  and  no  property  belon/rine  to 
any  married  woman  shall  l>e  exempt  from 
the  payment  of  any  debts  contracted  by  her 
husband  previous  to  the  filing  of  the  schedule 
aforeaaid"  (§  7)  ;  and  that  **  whenever  the  deed, 
bequest,  grant,  decree  or  other  transfer  of 
property  of  any  kind  to  any  married  woman 
ahafl  expressly  set  forth  that  the  same  is  de- 
signed to  be  held  exempt  from  the  liabilities 
<rf  her  husband,  such  property,  with  the  nat- 
ural increase  thereof,  shall  be  deemed  and 
considered  as  belonging  exclusively  to  such 
mairied  woman,  under  the  provisions  of  this 


chapter,  and  shall  no;  be  liable  to  execution 
or  sale  for  the  payment  of  debts  of  her  hus- 
band, whether  contracted  before  or  after  the 
accruing  of  the  title  of  the  wife :  Provided, 
That  no  conveyance  from  any  married  man 
to  his  wife,  either  directly  or  indirectly, 
shall  entitle  her  to  any  benefits  or  privileges 
of  this  Act"  (§  8) .  In  1808  a  new  Constitution 
was  adopted,  and  amonff  its  provisions  was 
one  declaring :  "  The  real  and  personal  prop- 
erty of  any  female  in  this  State,  acquired 
either  before  or  after  marriage,  whetkher  by 
gift,  grant,  inheritance,  devise  or  oUierwise, 
shall,  so  long  as  she  may  choose,  be  and  re- 
main the  separate  estate  and  property  of  sudi 
female,  ana  may  be  devised  or  bequeathed 
by  her,  the  same  as  if  she  were  \  feme  eole. 
Laws  shall  be  passed  providing  for  the  reg- 
istration of  the  wife's  separate  property,  and 
when  so  registered,  and  so  long  as  it  is  not 
intrusted  to  the  management  or  control  of  the 
husband  otherwise  than  as  an  agent,  it  shall 
not  be  liable  for  any  of  his  debts,  engage- 
ments or  obligations.^  Art.  XII.  §  0. 

This  was  followed  in  1878  by  an  Act 
(Qantt's  Die.  Stat.  Ark.  1874,  p.  760)  provid- 
ing that  ^'uie  property,  both  real  and  per- 
sonal, which  any  married  woman  now  owns  or 
has  had  conveyed  to  her  bv  any  person  in  good 
faith  and  witnout  prejudice  to  existing  cred- 
itors, or  which  she  may  have  acquired  as  her 
sole  and  separate  property,  that  which  comes 
V>  her  by  gift,  bequest,  descent,  erant  or  con- 
veyance m>m  any  person,  that  which  she  has 
acquired  by  her  trade,  business,  labor  or  serv- 
ices carriea  on  or  performed  on  her  sole  or 
separate  account,  that  which  a  married  woman 
in  this  State  holds  or  owns  at  the  time  of  her 
marriage,  and  the  rents,  issues  and  proceeds 
of  all  such  property,  shall,  notwithstandine 
her  marriage,  be  and  remain  her  sole  ana 
separate  property,  and  may  be  used,  collected 
and  invested  by  her  in  her  'wn  name,  and 
shall  not  be  subject  to  the  interference  or  con- 
trol of  her  husband,  or  liable  for  his  debts, 
except  such  debts  as  may  have  been  contracted 
for  the  support  of  herself  or  her  children  by 
her  as  his  agent"  (§  4198)  ;  that  *"  before  any 
married  woman  shall  be  entitled  to  the  priv- 
ileges of  this  Act  in  respect  to  property  held 
by  her  separately  as  aforesaid,  she  shall  cause 
her  said  separate  property  to  be  recorded  in 
her  name  m  the  cotmty  where  she  lives  or 
has  a  residence"  (§  4201)  ;  and  that  **  the 
property  of  a  woman,  whether  real  or  per- 
sonal, and  whether  acquired  before  or  after 
marriage,  in  her  own  right,  shall  not  be  sold 
to  pay  the  debts  of  the  husband  contracted 
or  damages  incurred  by  him  before  marriage" 
{%  4208) . 

By  the  Constitution  of  Arkansas  of  1874,  it 
was  declared  that  "the  real  and  personal  prop- 
erty of  taiyfeme  covert  in  this  State,  acquired 
either  before  or  after  marriage,  whether  by 
gift,  grant,  inheritance,  devise  or  otherwise, 
shall,  so  long  as  she  may  choose,  be  and  re- 
main her  separate  estate  and  property,  and 
may  be  devised,  bequeathed  or  conveyed  by 
her  the  same  as  if  sne  were  tkfeme  sole,  and 
the  same  shall  not  be  subject  to  the  debts  of 
her  husband."    Art.  9,  ^  7. 

The  present  suit  depenos  upon  the  oonstme- 
tion  ofthese  statutory  and  constitutional  pro- 
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visions,  as  applied  to  certain  facts  disclosed 
in  this  case,  in  respect  to  which  there  is  no 
dispute.    These  facts  will  now  be  stated. 

James  M.  Hanks  and  the  appellee  were 
married  in  the  State  of  Arkansas  in  the  year 
1850.  During  that  year  a  child  was  bom  to 
them,  alive,  and  capable  of  inheriting.  It 
died  in  1862.  John  F.  Hanks,  the  owner  of 
considerable  property,  real  and  personal,  in 
the  State  of  Arkansas,  including  the  lands  in 
dispute,  died  in  1864,  his  9&ie  heirs-at-law 
being  his  father,  Fleetwood  Hanks,  and  his 
brother,  James  M.  Hanks,  the  husband  of 
appellee,  and  his  sister,  Ann  A.  Porter,  the 
wife  of  William  Porter.  Fleetwood  Hanks 
took  a  life  interest  in  the  estate  left  by  his 
son,  James  M.  Hanks  and  Mrs.  Porter  in- 
heriting subject  to  that  interest.  The  father 
died  in  1870,  whereupon  the  brother  and  sis- 
ter of  the  decedent  became  the  owners  in 
common  of  the  realty.  In  1871  they  agreed 
upon  a  partition ;  and  James  M.  Hanks,  for 
the  purpose  of  having  the  title  to  his  ahaxe 
vested  m  his  wife — he  being  then  perfectly 
solvent-— executed,  January  3,  1871,  a  deed 
conveying  all  his  interest  in  the  lands  so  in- 
herited to  Mrs.  Porter,  his  wife  joinine  in  it 
for  the  purpose  of  relinquishing  her  dower. 
At  the  same  time  Mrs.  Porter,  her  husband 
joining  wiUi  her,  conveyed  to  the  appellee 
wliat  was  regarded  as  one  half  in  value  of 
the  lands  inherited  from  John  F.  Hanks,  in- 
cluding those  here  in  controversy.  From  the 
date  of  that  deed  forward  the  lands  in  dis- 
pute have  been  cultivated  by  James  M.  Hanks 
^as  agent  of  his  wife  and  in  her  name,  for 
her,  and  not  in  his  own  right. "  The  deed  from 
Porter  and  wife  to  Mrs.  Hanks  was  filed  for 
record  and  recorded  May  24,  1875,  in  the 
county  where  the  lands  are  situated,  and  in 
which  the  appellee  then,  and  has  ever  since, 
resided  and  had  her  home;  but  ''no  other 
schedule  of  it,  nor  other  record,  nor  inten- 
tion to  claim  It  as  her  separate  property,  was 
ever  filed  by  her." 

On  the  14th  of  October,  1884,  the  appellants, 
J.  H.  Allen,  Thomas  H.  West  and  John  C. 
Bush,  constituting  the  firm  of  Allen,  West 
&  Bush,  recovered  in  ^e  court  below  a  judg- 
ment against  W.  L.  Nelson  and  James  M. 
Hanks  for  $14,645.29,  with  interest  at  the 
rate  of  six  per  cent  per  annum  from  the  above 
date.  The  judgment  was  for  a  debt  con- 
tracted in  l&l.  Execution  upon  that  judg- 
ment having  been  levied  on  the  interest  of 
James  M.  Hanks  in  the  lands  in  dispute,  and 
the  marshal,  Fletcher,  having  advertised  the 
same  to  be  sold  in  satisfaction  of  the  execu- 
tion, the  appellee  brought  the  present  suit, 
and  seeks  a  aecree  perpetually  enjoinine  the 
sale.  The  appellants,  Allen,  West  &  Bush, 
answered,  insisting  that  James  M.  Hanks 
had  an  Interest  in  the  lands  subject  to  their 
execution.  The  decree  asked  by  the  appellee 
was  enteored,  and  is  now  here  for  review. 
The  question  to  be  determined  is,  whether 
the  appellee's  husband  has  any  interest  in 
these  lands  that  maybe  seized  and  sold  for 
the  debt  due  Allen,  west  ^  Bush,  contracted 
in  1881. 

The  cootention  of  the  appellants  Is  that 
upon  the  marriage  of  the  appellee  and  her 
husband  In  1869,  be  acquired,  at  once,  s  right 
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to  take  the  rents  and  profits  of  all  lands  owned 
by  the  wife  at  any  time  during  coverture,  un- 
less the  deed  or  devise  under  whidi  she  held 
them  expressly  excluded  his  marital  rights, 
or  unless  the  property  was  "scheduled''  in 
conformity  with  the  laws  then  in  force ;  and, 
as  to  the  latter,  not  even  then  if  acquired 
either  directly  or  indirectly  from  the  hus- 
band ;  that  upon  issue  bom  of  the  marriage  in 
1859,  capable  of  inheriting,  he  at  once  ac- 
quired an  estate  by  the  curtesy  initiate  or  an 
estate  for  life,  which  he  could  convey  without 
his  wife's  consent,  was  subject  to  execution 
for  his  debts,  and  was  not,  and  could  not  be, 
affected  by  any  subsequent  change  in  the  law. 
The  contention  of  appellee  is  that  she  owned 
no  property  at  the  time  of  marriage  or  at  the 
birth  of  her  child,  or  when  it  died ;  that  before 
she  acquired  any  lands  whatever  the  Married 
Woman's  Law  was  changed  by  the  Consti- 
tution of  1868,  so  as  to  vest  in  her  an  absolute 
title  to  all  property  subsequently  acquired 
by  her,  exempt  from  anv  estate  in  the  hus- 
band that  would  be  subject  to  seizure  by  his 
creditors ;  that  the  only  limitation  upon  such 
right  was  that  she  should  comply  with  the 
Acts  of  the  Legislature  passed  in  reference 
thereto ;  and  that  when  the  Act  of  1878  was 
passed,  and  she  recorded  her  deed  under  its 
provisions,  the  real  estate  acquired  by  her 
under  Uie  Constitution  of  1868  was  free  from 
liability  for  the  debts  and  contracts  of  her 
^usband. 

If  the  case  depended  entirely  upon  the 
statutes  in  force  prior  to  the  adoption  of  the 
Constitution  of  1868,  it  may  be  that  the  law 
would  be  for  the  judgment  creditors  of  the 
appellee's  husband,  because  the  provisons  of 
the  Revised  Statutes  of  1858  (Gould's  Digest, 
chap.  Ill,  p.  765) ,  declaring  that  any  mar- 
riea  woman  might  become  seised  and  pos- 
sessed of  property  by  direct  bequest,  devise, 
fift  or  distribution  in  her  own  right  and  as  of 
er  own  property,  did  not  apply  where  the 
property  came  from  the  husband  after  cover- 
ture, or  was  conveyed  bv  him  to  his  wife  di- 
rectly or  indirectly ;  and  also  because  the  ap- 
pellee did  not  file  in  the  recorder's  office, 
where  she  lived,  tiie  required  "schedule.* 
But  we  are  of  the  opinion  that  the  Constitu- 
tion of  1868  made  changes  in  the  previous 
law  that  had  a  material  bearing  upon  the 
rights  of  the  parties.  The  declaration  in 
tluit  Constitution  that  the  property  of  any 
female  in  the  State,  acquired  before  or  after 
marriage,  whether  by  gift,  grant,  inheri- 
tance, devise  ''or otherwise,"  should,  so  long 
as  she  chose,  be  and  remain  her  separate  es- 
tate and  property,  and  subject  to  be  devised 
or  bequeathed  by  her  as  if  she  were  a  ferns 
9oU,  placed  the  property  acquired  by  the  ap- 
pellee after  that  Constitution  went  into  effect, 
as  between  herself  and  her  husband,  under 
her  exclusive  control  (unless  the  deed  or 
other  instrument  under  which  ihe  held  It 
otherwise  directed),  with  power  to  dispose 
of  the  proceeds  as  she  pleased — a  power  in- 
consistent with  any  rignt  in  the  husband  to 
take  the  rents  and  profits.  We  limit  this 
effect  of  the  Constitution  of  1868  to  property 
acquired  after  its  adoption,  because  that  in- 
strument, upon  this  point,  should  receive 
the  same  construction  as  the  Supreme  Court 
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of  Arkansas  has  given  to  the  Constitution  of 
1874,  namely,  that  it  could  not  take  from 
the  husband  any  rights  vested  in  him  prior 
to  its  adoption.  TOUr  v,  McCoy,  88  Ark.  91, 
06;  TFortf  V.  Ward,  86  Ark.  686,  588;  Bhryoek 
V.  Oanrum,  80  Ark.  484,  487 ;  Brwin  v.  Pur- 
yecer,    50    Ark.  856,    858. 

Did  the  Constitution  of  1868  take  from  the 
husband  any  rigjhts  previously  vested,  in  vir- 
tue of  his  marriag^,  to  the  lands  in  dispute? 
Clearly  not.  Obviously  the  appellee  had  no 
interest  in  them  .at  the  time  of  marriage,  or 
at  Uie  birth  or  death  of  her  child,  because 
they  were  not,  at  either  date,  owned  by  her 
husband.  Nor  had  she  any  interest  in  them 
at  the  time  of  the  adoption  of  that  Constitu- 
tion, except  that  after  the  death  of  John  F. 
'^Hanks,  in  1864,  she  may,  perhaps,  have  had 
a  contingent  right  of  dower  in  such  real  es- 
tate as  might  fall  to  her  husband  upon  the 
termination  of  the  life  estate  of  Fleetwood 
Hanks,  and  after  partition  between  her  hus- 
band, James  M.  Hanks,  and  his  sister, 
Mrs.  Porter.  When,  in  1871,  the  title  to 
[SOT]  these  lands  was  conveyed  by  Porter  and  wife 
to  the  appellee  by  directions  of  her  husband, 
the  conveyance  was  necessarily  subject  to  the 
constitutional  provision  then  in  force,  that 
the  lands  as  oetween  herself  and  husband 
should  constitute  her  separate  property,  and, 
as  such,  be  free  from  his  control.  It  is  true 
that  the  lands  so  conveyed  to  her  did  not  by 
the  conveyance  of  1871  become  exempt  from 
liability  for  the  debts  of  her  husband  until 
they  were  "  scheduled, "  as  required  by  chap- 
ter 111  of  the  Revised  Statutes  of  1858,  which 
chapter  was  not.  in  the  matter  of  scheduling 
the  property  of  married  women  (other  than 
property  in  slaves),  superseded  by  the  Con- 
stitution of  1868.  Berlin  v.  CarUrell,  88  Ark. 
611,  618 ;  Tiller  v.  MeCay,  88  Ark.  01,  95 ; 
Bumphriea  v.  Hoflrrison,  80  Ark.  79,  88.  But 
the  provision  in  that  Constitution  as  to  the 
registration  of  the  wife's  separate  property 
had  reference  to  its  protection  against  the 
debts,  engagements  and  obligations  of  her 
husbfuid.  As  between  herself  and  husband, 
no  registration  was  required  or  necessary. 
A  law  for  registration,  such  as  the  Con- 
stitution of  1068  directed  to  be  passed,  was 
not  enacted  until  1878,  when  the  Act  of 
that  year,  already  referred  to,  was  passed, 
declaring,  among  other  things,  that  any 
property  then  owned  by  a  married  woman, 
or  which  had  been  conveyed  to  her  by  any 
person  in  good  faith  and  without  prejudice 
to  existing  creditors,  or  whidi  she  might 
have  acquired  as  her  separate  property,  should 
be  and  remain  her  sole  and  separate  property, 
and  might  be  used,  collected  and  invested  in 
her  own  namey  and  should  not  be  subject 
to  the  interference  or  control  of  her  husband, 
or  liable  for  his  debts,  except  such  debts  as 
might  have  been  contracted  for  the  support 
of  the  wife  ot  her  children  by  her  as  his 
agent.  That  Act,  as  we  have  seen,  provided 
iS»^  before  any  married  woman  should  be 
euvltled  to  its  privileges,  in  respect  to  prop- 


prop- 
d,  she 


er^  held  by  her  separately  as  aforesaid,  she 
should  cause  her  said  property  to  be  recorded 
in  her  name  in  the  county  where  she  lived  or 
had  a  residence.  When  it  was  passed,  the 
appellee,  by  virtae  of  the  deed  of  1871  by 
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Porter  and  wife,  and  of  the  Constitution 
of  1868,  certainly  held  the  lands  in  dispute 
as  her  separate  property ;  and  when  the  deed  [308] 
to  her,  under  whicn  sne  acquired  title,  was 
recorded  in  the  coimty  where  she  lived  or 
had  a  residence,  all  was  done  that  the  Act  of 
1878  required  to  be  done  in  order  to  protect 
her  estate  against  the  creditors  of  h^  hus- 
band. 

But  it  is  said  that,  as  the  conveyance  to 
the  appellee  in  1871  did  not,  in  express 
terms,  create  a  separate  estate  in  her  favor, 
the  i^lacing  it  upon  record  did  not  meet  the 
requirements  of  the  statutes  in  force  when 
the  Constitution  of  1868  was  adopted,  or  of 
the  Act  of  1878 ;  and  that,  in  order  to  protect 
the  property  against  the  creditors  of  the  hus- 
band, it  was  necessary  that  there  be  a  record 
of  the  wife's  property  distinctly  as  her  sep« 
arate  estate,  bucn,  perhaps,  may  have  been 
the  state  of  the  law  In  Arkansas  prior  to  the 
Act  of  1878,  although  there  is  language  in 
TiUer  v.  McCJcy,  88  Ark.  91,  96  (which  was 
a  case  between  a  married  woman  and  the 
creditors  of  the  husband)  indicating  that 
there  was  some  difference  between  the  record- 
ing required  by  that  Act  and  the  **  scheduling** 
provided  for  in  previous  statutes.  The  court, 
in  that  case,  said :  **  Appellee  did  not  schedule 
her  land  as  required  W  the  Act  in  €k>uld's 
Digest  (chap.  Ill,  p.  765),  and  she  held  it 
by  inheritance,  and  not  by  any  conveyance 
or  bequest,  etc.,  showing  that  it  was  to  bo 
exempt  from  liability  for  her  husband.  Nor 
did  she  cause  the  land  to  be  recorded  in  her 
name  as  required  by  the  Act  of  April  28, 
1878."  This  language  implies  that  some 
distinction  was  made  between  the  recording 
required  in  the  Act  of  1878  and  the  "sched- 
uling" prescribed  in  previous  statutes.  Be 
this  as  it  may,  the  Constitution  of  1868  was 
itself  notice  that  property  acquired  by  a 
married  woman  after  its  adoption,  whether 
by  gift,  ffrant.  inheritance,  devise  "or  other- 
wise," £ould  be  and  remain,  so  long  as 
she  chose,  her  separate  estate;  and  when 
the  deed  of  1871  was  recorded  in  1876,  all 
had  notice  of  record  that,  if  that  deed  be  in- 
terpreted in  the  light  of  the  Constitution  in 
force  when  it  was  executed,  the  property  de- 
scribed in  it  was,  by  force  of  that  instru- 
ment, the  separate  estate  of  Mrs.  Hanks,  un- 
til by  convevanoe  or  in  some  other  mode  she 
choose  Uiat  it  should  not  remain  her  separate 
property.  The  effect  of  the  Constitution  of  [300) 
1868,  and  of  the  Act  of  1878,  in  respect  to 
property  acquired  bv  a  married  woman  after 
the  adoption  of  the  former  and  after  the  pas- 
sage of  the  latter,  was  to  make  that  property 
her  separate  estate  as  between  herself  and  her 
husband,  whether  the  deed  conveying  the 
title  to  her  was  recorded  or  not ;  and,  as  be- 
tween her  and  the  creditors  of  her  husband, 
from  the  time  the  property  so  held  by  her  sep- 
arately was  reooraed  in  her  own  name  in  the 
county  where  she  lived  or  had  a  residence. 
It  was  so  recorded  in  1875.  If,  as  between 
the  appellee  and  her  husband,  the  latter  could 
not.  of  right,  take  the  rents  and  profits  of  the 
wife's  land,  it  is  not  perceived  that  be  had 
any  interest  that  could  be  seized  bv  his  cred- 
itors, at  least  after  the  deed  of  1871  was  re- 
corded in  the  proper  county. 
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When  to  these  considerations  is  added  the 
fact  that  the  deed  under  which  the  appellee 
claims  was  recorded  after  the  Constitution  of 
1874  took  effect,  and  long  before  the  debt  of 
Allen,  West  &  Bush  was  contracted,  there 
would  seem  to  be  no  Just  ground  for  the  claim 
that  her  property  is  liable  to  be  sold  for  that 
debt.  It  may  be  also  observed  that,  while  the 
Constitution  of  1874  is  not  to  be  so  construed 
as  to  devest  the  husband  of  any  right  previous- 
ly vested  in  him,  we  see  no  reason  why  the  ap- 
pellee, as  between  herself  and  the  appellants, 
may  not  invoke  the  protection  of  the  clause 
in  that  instrument  exempting  the  wife's  prop- 
erty, whenever  and  in  whatever  mode  ac- 
quired, from  the  debts  of  her  husband.  The 
nusband,  as  between  himself  and  his  wife,  had 
no  vested  right  in  these  lands  when  the  Con- 
stitution 01  1874  was  adopted,  nor,  indeed, 
any  interest  subsequent  to  the  execution,  by 
his  direction,  of  the  deed  of  1871,  the  effect  of 
which  deed  was,  as  we  have  seen,  to  create  a 
separate  estate  f»r  her  in  the  property  con- 
veyed. 

It  is  contended,  however,  that  the  Constitu- 
tion of  1868  could  not  devest  the  appellee's 
husband  of  his  marital  rights  in  respect  to  the 
property  that  he  caused  to  be  conveyed  to  his 
wife  in  1871.  This  conteotion  proceeds  up- 
on the  groimd  that  immediately  upon  mar- 
riage and  birth  of  issue,  an  estate  by  the  cur- 
tesy vested  in  the  husband,  not  only  in  the 
f  310]  real  property  then  owned  by  the  wife,  but  in 
such  as  she  might  acquire  at  an^  time  dur- 
ing coverture ;  and  that  no  constitutional  or 
statutory  provision  could  affect  his  rights,  in 
this  respect,  even  as  to  property  acquired  by 
the  wife  after  the  change  in  the  law.  We 
do  not  concur  in  this  view.  It  is  not  sus- 
tained by  any  decision  of  the  Supreme  Court 
of  Arkansas  to  which  our  attention  has  been 
called,  or  of  which  we  have  any  knowledge. 
On  the  contrary,  the  cases  above  cited,  while 
holding  that  the  Constitution  of  1874  could 
not  affect  any  interest  vested  in  the  husband 
prior  to  its  adoption,  concede,  by  necessary 
implication,  that  in  all  other  respects  that 
Constitution  would  control  every  acquisition 
of  property  by  a  married  woman  sfter  its 
adoption.  When  the  Constitution  of  1868 
was  adopted,  the  appellee's  husband  could 
have  no  estate  by  the  curtesy  in  lands  not 
then  owned  by  her ;  for,  as  was  said  by  Use  Su- 
preme Court  of  Arkansas  in  McDanid  v.  Chaee, 
15  Ark.  465,  488,  except  when  from  the  nat- 
ure and  circumstances  of  the  real  property 
of  the  wife  she  may  be  regarded  as  construct- 
ively in  possession  fas  where  it  consists  in 
wild  lands,  or  it  is  impossible  or  impracti- 
cable to  enter  upon  them) ,  marriage,  actual 
seisin  of  the  wife,  issue,  and  death  ofthe  wife, 
are  all  requisite  to  create  an  estate  by  the  cur- 
tesy ;  and  that  the  husband  was  not  entitled 
to  his  curtesy,  according  to  the  common  law, 
unless  the  wife  was  seised  in  fact  and  in 
deed.  Mereer  v.  SMdan,  42  U.  S.  1  How. 
«7,  54  [11 :  88,  451 ;  Davis  v.  Mason,  26  U.  S. 
1  P»t  506,  507  [7 :  289,  240]  ;  4  Kent,  Com. 
f9,  80.  There  was,  upon  the  part  of  the  wife, 
AO  •elain  of  the  lands  in  dispute  until  1871, 
when  the  title  came  to  her.  That  it  is  com- 
petent for  the  State,  in  its  fundamental  law 
or  by  statute,  to  provide  that  all  property 
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thereafter  acquired  by  or  coming  to  a  married 
woman  shall  constitute  her  separate  estate, 
not  subject  to  the  control,  nor  liable  for  the 
debts,  of  the  husband,  and  that  such  regula- 
tions do  not  take  away  or  impair  any  vested 
right  of  the  husband,  is,  in  our  judgment, 
a  proposition  too  clear  to  require  argument 
or  the  citation  of  authorities  to  support  it. 
Upon  the  whole  case,  we  are  of  opinion  that 
the  appellee's  husband  has  no  interest  in  the 
lands  in  dispute  that  may  be  taken  under 
the  execution  of  the  appellants,  Allen,  West 
&  Bush.  The  decree  in  her  favor  was  there-  [31 1] 
fore  right,  unless,  as  contended,  the  appellee 
has  sufficient  remedy  at  law  for  the  protec- 
tion of  her  rights.  It  is  not  sufficient  that  she 
has  a  remedy  at  law ;  "it  must  be  plain  and 
adequate,  or,  in  other  words,  as  practical 
and  as  efficient  to  the  ends  of  justice  and  its 
prompt  administration  as  the  remedy  in 
equity."  Boyee  v.  Qrundy,  28  U.  8.  8  Pet. 
210,  215  [7 :  &5,  657]  ;  Watson  v.  Suiherland, 
72  U.  S.  5  Wall.  74  [18:  580].  Now,  what 
remedy  at  law  is  adeauate  to  the  relief  she 
seeks,  and  to  which  she  is  entitled  if  these 
lands  constitute  her  separate  estate  and  may 
not  be  taken  for  her  husband's  debts?  She 
is  in  possession,  and  therefore  cannot  bring 
ejectment.  Must  she  remain  inactive  while 
the  sale  proceeds,  and  until  the  purchaser  ob- 
tains and  has  recorded  the  marshal's  deed  to 
her  lands,  and  then  bring  an  action  to  have 
the  deed  canceled  and  the  sale  set  aside,  as 
clouds  upon  her  title?  It  needs  no  argument 
to  show  that  the  existing  levy  upon  the  ap- 

Eellee's  land  constitutes  itself  a  cloud  upon 
er  title,  which,  if  not  removed  and  the  pro- 
posed sale  prevented,  will  injure  the  salable 
value  ofthe  lands, and  otherwise  injuriously 
affect  her  rights.  In  OrUm  v.  Smith,  59  U. 
S.  18  How.  268,  265  ri5 :  898,  894],  the  right 
of  those  who  have  a  clear  legal  and  equitable 
title  to  land,  connected  with  possession,  to 
claim  the  interference  of  a  court  of  equity  to 
give  them  peace,  or  dissipate  a  cloud  on  the 
title,  is  recognized.  And  such  is  the  estab- 
lished rule  in  Arkansas,  where  the  general 
distinction  between  the  functions  of  courts 
of  law  and  equity  has  been  maintained. 
In  Branch  v.  MiteheU,  24  Ark.  481,  489,  the 
court  said:  "When  a  party  has  the  only  or 
the  better  legal  title  to  land,  as  against  that 
which  he  wishes  to  put  at  rest,  be  may  obtain 
or  regain  possession  by  an  action  of  eject- 
ment, if  he  is  out  of  possession ;  and  It  is 
reasonable  that  equity  should  decline  to' in- 
terfere where  he  may  obtain  all  the  relief  he 
needs  at  law.  If  he  is  in  possession,  then, 
as  he  can  bring  no  action  at  law,  it  has  been 
held  that  he  may  ask  the  court  of  equity  to 
remove  a  cloud  upon  his  title,  which  makes 
it  less  valuable,  and  may  prevent  his  dispos- 
ing of  it  to  others."  The  same  principle  is 
recognized  in  MtOer  v.  NHman,  27  Ark.  288; 
Ohatdin  v.  Eolmes,  Id.  414,  417;  Crane  v. 
Baiidolph,  80  Ark.  579,  585.  In  PtUU  v.  \Z\n\ 
Shepherd,  5  Paige,  498,  501,  8  N.  Y.  Ch.  L. 
ed.  801,805,  the  chancellor  said :  "If  a  court 
of  chancery  would  have  lurisdiction  to  set 
aside  the  sheriff's  deed  which  might  be  given 
on  a  sale,  and  to  order  the  same  to  be  given 
up  and  canceled,  as  forming  an  impropet 
cloud  upon  the  complainant^  title  to  nls 
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fann.  It  seemB  to  follow,  as  a  necessary  con- 
•equenoe,  that  the  court  may  interpose  its 
aia  to  preyent  sudi  a  shade  from  being  cast 
upon  the  title,  when  the  defendant  eyinccs 
a  fixed  determination  to  proceed  with  the 
aale. "  **  It  is  better, "  the  court  said  in  Gerry 
y.  8tifM(m,  80  Me.  188,  189,  "to  prevent  the 
creation  of  a  fictitious  or  fraudulent  title, 
than  to  compel  the  cancellation  or  release 
after  It  has  been  created."  So  in  Eincihleyy, 
Cfreany,  118  Mass.  596,  598 :  "The  plaintiff  is 
not  required  to  wait  until  somebody  obtains 
a  title  under  a  sale  before  he  can  seek  his 
remedy.  Even  when  this  remedy  [which  in 
that  case  was  a  petition  summoning  the  de- 
fendant to  show  cause  why  he  should  not 
brine  an  action  to  try  his  title]  may  be 
ayailed  of  under  the  statute,  it  is  not  neces- 
sarily so  adequate  and  complete  as  to  super- 
sede the  remedy  in  equity."  Irwin  y.  Zjeuoia, 
50  Miss.  888,  888;  Ohrtitie  y.  HaU,  48  111. 
117,  122 ;  Merriman  y.  i^*,  5  Heisk.  717, 
718 ;  JimM  y.  Ik  Qraffmreid,  80  Ala.  145, 
151. 

For  the  reasons  stated,  we  are  of  opinion 
that  the  relief  asked  was  properly  granted. 

Decree  affimud. 


IZ4AI        ROBERT  HAMILTON,  Flff-  '»  Brr.. 

V. 

THE  LIVERPOOL  AND  LONDON  AND 

GLOBE  mSURANCB  COMPANY 

OP  GREAT  BRITAIN. 

CBae  &aB«porter*s  ed.MS-258.) 

Stipulation  in  policy  qf  insurance  a$  to  aeoer- 
taining  amount  of  loiu,  w?ienvalid^eonitruC' 
tion  ef  correspondence,  queeOonfor  the  court 
— breach  of  etipulaiion,  effect  of. 

L  A  stipulation  in  a  policy  of  insuraooe,  not  oust- 
ioff  the  jurisdiction  of  the  courts,  but  ieaving 
tbo  general  question  of  liability  for  a  loss  to  be 
judiciaUy  determiiied,  and  simply  providing  a 
reasonable  method  of  estimating  and  ascertain- 
ing  the  amount  of  the  loss,  is  yalid. 

2.  Where  the  question  whether  the  defendant  has 
duly  requested,  and  the  plaintiff  has  unreason- 
ably refused,  to  submit  to  such  an  appraisal  and 
award  as  the  policy  called  for,  does  not  depend 
In  any  degree  on  oral  testimony  or  extrinsic 
facts,  but  wholly  upon  the  construction  of  the 
correspondence  in  writing  between  the  parties, 
the  question  is  one  of  law,  to  be  decided  by  the 
court. 

8b  Where  the  insurance  company  defendant  has 
requested  in  writing,  and  the  plaintlfl,  the  in- 
Bured,  has  declined,  the  appraisal  provided  for  in 
the  policy,  the  plaintiff  cannot  maintain  an  ac- 
tion for  the  loss. 

[No.  826.] 

Argwd  May  »,  1890.    Decided  May  19, 1890. 

rr  ERROR  to  the  Circuit  Court  of  the 
United  Slates  for  the  Southern  District  of 
Ohio  to  review  a  judgment  for  defendant  in  an 
fiction  to  recover  a  loss  on  a  policy  of  insur- 
ance against  fire.    Jffirmed, 

Statement  by  Mr.  Justice  Oray: 

This  was  an  action  upon  a  policy  of  in- 

inr,  v.  s. 


suranoe,  numbered  2,907,224,  against  fire  for 
a  year  from  September  5,  1885,  upon  a  stock 
of  tobacco  in  the  plaintiff's  warehouse  at 
418  and  415  Madison  Street  in  Covington  in 
the  State  of  Kentucky.  Among  the  printed 
**  conditions  relating  to  the  methods  of  ad- 
justment of  loss  ana  the  payment  Uiereof,* 
were  the  following : 

The  tenth  condition,  after  provisions  relat- 
ing to  proofs  of  loss,  certificate  of  a  magis- 
trate, submission  to  examination  on  oaUi 
and  production  of  books  and  vouchers  uid 
certified  copies  of  lost  bills  and  invoices, 
further  provided :  **  When  property  is  dam- 
aged, the  assured  shall  forthwith  cause  it  to 
be  put  in  order,  assorting  and  arranging  the 
various  articles  according  to  their  kinds,  [^1^43] 
separating  the  damaged  from  the  undamaged : 
and  shall  cause  an  inventory  to  be  made  and 
furnished  to  the  Company  of  the  whole, 
naming  the  quantity,  quality  and  cost  of 
each  article.  The  amount  of  sound  value 
and  of  the  loss  or  damage  shall  be  deter- 
mined by  agreement  between  the  Company 
and  the  assured ;  but  if  at  any  time  differ- 
ences shall  arise  as  to  the  amount  of  any 
loss  or  damage,  or  as  to  any  question,  mat- 
ter or  thing  concerning  or  arising  out  of  this 
insurance,  every  such  difference  shall,  at  the 
written  request  of  either  party,  be  sub- 
mitted, at  equal  expense  oi  the  parties,  to 
competent  and  impartial  persons,  one  to  be 
chosen  by  each  party,  and  the  two  so  chosen 
shall  select  an  umpire  to  act  with  them  in 
case  of  their  disagreement ;  and  the  award  in 
writing  of  any  two  of  them  shall  be  bind- 
ing and  conclusive  as  to  the  amount  of  such 
loss  or  damage,  or  as  to  any  question,  matter 
or  thins;  so  submitted,  but  shall  not  decide 
the  liability  of  this  Company ;  and  until 
such  proofs,  declarations  and  certificates  are 
produced,  and  examinations  and  appraisals 
permitted,  the  loss  shall  not  be  payable. 
There  can  be  no  abandonment  to  the  Com- 
pany of  the  property  insured,  but  the  Com- 
pany reserve  the  right  to  take  the  whole  or 
any  part  thereof  at  its  appraised  value.** 

6y  the  eleventh  condition,  **  it  is  further- 
more  hereby  expressly  provided  and  mutuall  v 
agreed  that  no  suit  or  action  against  this 
Company  for  the  recovery  of  any  claim  by 
virtue  of  this  policy  shall  be  sustainable  in 
any  court  of  law  or  chancery,  imtil  after  an 
award  diall  have  been  obtained  fixing  the 
'  amount  of  such  claim  in  the  manner  above 
provided. " 

The  answer  put  in  issue  the  amount  of 
loss;  and  set  up  that  the  plaintiff  had  not 
peiformed  the  conditions  of  the  policy  on 
his  part,  but  had  refused  to  submit  a  differ- 
ence between  the  parties,  as  to  the  amount  of 
loss,  to  appraisal  and  award  as  provided  in 
the  policy ;  and,  against  the  defendant's  pro- 
test, had  sold  the  property  insured,  and  de- 
prived the  defendant  of  its  right  under  the 
policy  to  have  an  appraisal  nuide  and  to  take 
the  property  or  any  part  thereof  at  its  ap- 
praised value,  and  had  thereby  wmiTed  tha 
right  to  recover  imder  the  policy. 

At  the  trial,  the  plaintiff  offered  evidence 
tending  to  prove  the  execution  of  the  polipy :      [2441 
a  loss  by  fire  on  April  16,  1886,  occasioiied 
by  the  tobacco  becoming  saturated  aod  im- 
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Sregnated  with  smoke,  and  thereby  greatly 
amaged»  and  proofs  of  loss,  in  accordance 
with  the  policy.  The  only  other  evidence 
introduced  was  a  correspondence  bdween  the 
parties  at  Cincinnati  the  material  parts  of 
which  were  as  follows :  '^ 

April  28,  1886,— defendant  to  plaintiff: 
"  If  any  claim  for  loss  is  to  be  made  imder 
policy  No.  2,907,224  of  this  Company,  you 
will  be  expected  to  conform  strictly  to  the 
conditions  of  said  policy  respecting  the  method 
of  presenting  claims  for  loss;  and  no  con- 
ditions of  the  policy,  or  rights  of  the  Liver- 
pool and  London  and  Globe  Insurance  Com- 
pany thereunder,  are  in  any  manner  waived 
or  abandoned  bv  that  Company.  You  will, 
of  course,  underetand  the  necessity  of  not  re- 
moving or  disposing  of  any  part  of  said  stock, 
upon  which  loss  is  proposed  to  be  claimed, 
pending  the  settlement  of  the  claim,  unless 
Dy  agreement  with  the  insurance  companies." 

April  24,  1886,— plaintiff  to  defendant: 
*It  is  necessary  that  I  should  have  the  room 
in  which  the  property  now  is  for  the  purpose 
of  prosecuting  mv  business.  I  propose  to  the 
Company,  furnishing  it  with  the  invoice  of 
the  cost  or  value  of  the  property  before  the 
loss,  to  send  the  entire  stock  to  be  sold  at 
auction."  "If  this  is  not  assented  to  by  the 
Company,  I  shall  be  obliged  to  remove  the 
property  from  my  warehouse  and  put  it  in 
storage;  and,  in  my  Judgment,  the  expense 
attenaiug  it  and  the  disposition  of  it  will 
considerably  increase  the  amount  of  the  loss. 
The  property  is  ready  for  examination  by  your 
Company.  I  desire  that  such  examination 
as  you  wish  to  make  shall  be  made  at  once, 
and  t^t  you  will  advise  me  forthwith 
whether  you  assent  to  the  sale  of  the  prop- 
erty by  public  auction  in  the  manner  pro- 
posed, as  the  fairest  and  most  satisfactory 
mode  of  ascertaining  its  present  value." 

April  24,  1886,— defendant  to  plaintiff: 
"This  Company  will  be  pleased  to  have  your 
claim  presentea  in  due  course  and  form,  giv- 
ing" (among  other  things)  "the  amoum  of 
loss  or  damage  you  claim  on  the  whole,  and 
also  as  against  this  Company,  as  it  may  be 
necessary  to  have  the  stock  appraised  by  dis- 
interested appraisers  after  receipt  of  proofs. 
We  cannot  consent  to  its  removal,  unless  it 
be  at  your  own  expense.  It  should,  if  pos- 
sible, be  left  where  it  is,  though  there  can 
be  no  objection  to  your  removing  it  to  some 
other  warehouse  at  your  own  expense,  where 
it  can  be  readily  inspected  by  appraisers.  We 
cannot  consent  to  your  aisposal  of  it  by 
sale.  The  matter  ox  determining  the  value 
or  damage  will  be  one  for  mutual  conference 
and  agreement" 

April  26,  1886,— plaintiff  to  defendant: 
"I  inclose  proof  of  loss  under  policy  of  your 
Company,  with  invoice  attached,  in  com- 
pliance with  the  requirement  of  the  policy." 
^The  property  desoibed  and  damaged  has 
been  invoiced  and  arranffed,  and  is  reaay  tor 
examination  by  your  Company.  Such  ex- 
amination must  be  made  at  once,  for  the 
reason  that  I  am  obliged  to  occupy  the  prem- 
ises in  the  prosecution  of  my  business,  and 
each  day  of  delay  involves  considerable  loss 
and  expense  to  me.  As  before  advised,  I 
propose  to  send  the  entire  stock  to  be  sold  at 
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public  auction  in  a  few  days,  whereof  I  will 
^ive  you  notice.  It  can  be  readily  inspected 
ID  a  uiort  time  where  it  now  lies." 

April  27,  1886,— defendant's  agent  to 
plaintiff :  ''I  beg  to  acknowledge  receipt  of 
papers  purporting  to  be  proofs  of  loss  under 
our  policies  2,907,224  and  2,828,517.  Tbo 
same  will  have  prompt  examination  and  at- 
tention. Noting  your  purpose  soon  to  sel  I 
the  stock,  permit  us  to  say  that  we  protest 
against  such  disposition  of  it  at  this  stage, 
and  against  this  ex  parte  way  of  determining 
the  loss  sustained.  Conditions  of  our  policy 
provide  the  mannerimd  mode  of  determining? 
the  loss  or  damage;  and  we  hereby  formally 
demand  an  appraisal  of  the  stock,  as  to  value 
and  damage,  under  each  policy,  each  party 
to  name  a  competent  and  disinterested  party."" 

April  27,  1886,— plaintiff's  counsel  to 
defendant:  "Mr.  Hamilton  is  obliged,  for 
the  prosecution  of  his  business,  to  remove  al 
once  the  property  covered  by  the  insurance 
from  his  factory  in  which  the  property  was 
insured."  ''I  do  not  find  any  provision  in 
your  policy  restricting  the  assured,  imder  •  ^461 
such  circumstances,  from  removing  or  sell- 
ing the  damaged  property.  If  you  claim  .' 
that  any  such  provision  nas  that  force,  I  ' 
should  be  glad  if  you  should  at  once  call 
my  attention  to  it."  "The  property  covered 
by  the  policy  above  referred  to  will  requin; 
at  least  two  weeks  from  this  date  to  remove 
and  bring  to  sale,  and  during  that  time  it 
will  be  subject  to  whatever  examination  you 
may  wish  to  make. "  ''It  does  not  occur  tc 
me  that  there  can  be  any  impediment  in  as 
certaining  the  amount  of  the  loss  by  an  arbi- 
tration, in  the  manner  provided  by  the  policy^ 
from  the  course  which  Mr.  Hamilton '  inai- 
cates  that  he  proposes  to  pursue." 

April  28,  1886,— defendant  to  plaintiff's 
counsel :  **  It  may  be  sufllcient  to  point  out 
that  the  appraisement  provided  by  the  terms 
of  our  policies,  in  the  printed  clause  referred 
to,  contemplates  the  possibility  of  the  Com- 
pany exercising  the  right  therein  reserved  to 
take  the  property  or  any  part  thereof  'at  its 
appraised  value.'  A  sale  of  the  property 
prior  to  such  appraisement  would  deprive  the 
Company  of  tnis  right.  We  have  refused 
and  still  refuse  to  consent  to  any  disposition 
of  the  property,  prior  to  the  appraisement, 
or  to  any  ex  parte  method  of  fixing  the 
amount  of  the  loss,  which  our  policies  pro- 
vide shall  be  determined  'by  agreement  be- 
tween the  Company  and  the  assured, '  and  by 
appraisement  in  case  of  difference.  As  to 
the  removal  of  the  property,  your  client  has 
stated  that  the  loss  would  tnereby  be  materi- 
ally increased.  You  will  understand,  there- 
fore, that  such  additional  loss  would  neces- 
sarily be  borne  by  him  and  not  by  the  Com- 
pany, whose  protest  against  such  removal  has 
Seen  made.  The  proposed  removal  is  ex- 
pressly designed  by  Mr.  Hamilton  for  his 
own  advantage  in  Uie  ordinary  prosecution 
of  his  business,  and  the  indemni^  furnished 
by  insurance  does  not  extend  to  losses  sus- 
tained in  that  direction.  We  protest  against 
this  removal,  furthermore,  because  It  takes 
away  from  the  view  of  the  appraisers  the 
actual  surroundinffs,  location  and  condition 
of  the  property  at  the  time  difference  of  opin- 
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ion  arose,  and  would  thus  materially  affect 
the  Judgment  if  the  appraisers  as  to  the  loss 
sustained.  We  ask  you  for  a  direct  answer 
to  our  request  for  an  appraisement,  and  de- 
sire that  any  further  conmiunication  be  di- 
rected to  that  point  only.  Tou  will  please 
(M71  take  notice  that  any  disposition  of  the  prop- 
erty by  sale  prior  to  the  appraisement  will 
be  understood  and  accepted  oy  us  as  a  refusal 
upon  the  part  of  your  client  to  permit  such 
appraisement  and  as  a  relinquishment  of  all 
claims  under  the  policies  of  this  Company." 
April  28,  1886,— defendant  and  other  in- 
surance companies  to  plaintiff :  **  The  under- 
signed, representing  the  several  insurance 
companies  against  which  you  have  made 
claim  for  loss  under  their  respective  policies 
of  insurance  upon  stock  in  your  tobacco  fac- 
tory, Kos.  418  and  415  Madison  Street,  Cov- 
ington, Ey.,  claimed  to  have  been  damaged 
by  fire  on  April  16,  1886,  beg  leave  jointly 
to  take  exception  to  the  amount  of  claim 
made,  and  to  demand  that  the  question  of  the 
value  of  and  loss  upon  the  stock  be  submitted 
to  competent  and  disinterested  persons, 
chosen  as  provided  for  in  the  several  policies 
of  insurance  under  which  claim  is  made ;  and 
we  hereby  announce  our  readiness  to  proceed 
at  once  with  this  appraisement,  so  soon  as 
vour  agreement  to  tne  demand  is  declared. 
We  further  desire  Jointly  to  protest  against 
the  removal,  sale  or  other  disposition  of  the 
property,  until  such  an  appraisement  has 
been  hsd,  and  to  notify  you  that  the  insuring 
companies  will  in  no  way  be  bound  by  su(£ 
€X parte  action." 

April  29,  1886,~plaintlff*s  counsel  to  de- 
fendant and  other  insurance  companies: 
^  Mr.  Hamilton  is  not  endeavoring  to  obtain 
any  unfair  advantage  or  unfair  adjustment 
of  his  loss  against  the  companies.  He  has 
believed  that,  in  view  of  the  fact  that  the 
traffic  in  tobacco  is  so  large  in  this  city,  and 
flubstantiallv  all  of  it,  at  least  ninety-nine 
per  cent  of  the  leaf-tobacco  business,  is 
transacted  by  sale  at  public  auction,  that  a 
sale  of  this  tobacco  presented  the  fairest  mode 
of  ascertaining  its  actual  value  as  it  stands. 
It  is  in  substance  and  effect  an  appraisement 
in  detail  of  every  package  by  the  entire  trade 
in  this  City.  But  in  view  of  the  fact  that 
the  insurers  seem  to  demand  arbitration  by 
arbitrators,  and  that  you  propose  to  select 
a  competent  person,  which  we  understand  to 
mean  a  man  acquainted  with  the  manufac- 
f  OAA1  ^^^^  ^'  tobacco,  to  act  as  arbitrator  in  your 
IM^i  behalf,  Mr.  Hamilton  will  accede  to  your 
proposition,  upon  the  express  understanding 
that  the  arbitrators  selected  shall  have  a  full 
opportunity  to  examine  the  stock  of  tobacco, 
ana  that  It  shall  then  be  sold  at  public  auc- 
tion, in  order  that  its  value  thus  ascertained, 
together  with  such  other  evidence  as  either 
pi^ty  may  desire  to  offer,  may  be  presented 
to  the  arbitrators  before  they  miuce  their 
award."  ^ If  the  proposed  arbitration  is 
satisfactory,  will  you  at  once  inform  me  of 
the  arbitrator  selected  by  you  and  submit  to 
me  the  form  of  agreement  of  arbitration 
which  you  propose?  Mr.  Hamilton  will  do 
the  like  in  respect  to  the  arbitrator  selected 
by  him." 
April  80, 1886,— defendant  and  other  insur- 
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ance  companies  to  plaintiff's  counsel :  "We 
must  insist  upon  arbitration,  in  accordance 
with  the  terms  of  our  several  contracts,  with- 
out importing  into  it  anv  conditions  as  to  the 
sale  of  the  property,  such  conditions  would 
be  incompatible  with  the  provisions  of  our 
several  policies  of  insurance  and  the  rights  of 
the  insuring  companies  thereunder.  Aa  soon 
as  Mr.  Hamilton  indicates  his  readiness  to 
proceed  with  the  arbitration  called  for,  we 
will  submit  the  name  of  an  arbitrator,  and 
also  a  form  of  agreement  for  arbitration. " 

April  30, 1886, — plaintiff  *scounsel  to  insur- 
ance companies :  **%&.  Hamilton,  and  I  in  his 
behalf,  deny  that  the  arbitration  in  the  manner 
indicated  is  in  violation  of  the  terms  of  any  of 
the  policies,  or  imports  any  condition  into  it 
which  the  insurea  Is  not  entitled  to  insist 
upon,  or  which  is  incompatible  with  the 
provisions  of  the  several  policies  of  insurance 
or  the  rights  of  the  insurance  companies 
thereunder.  Mr.  Hamilton  is  ready,  and  has 
directed  me  to  express  his  readiness,  to  pro- 
ceed at  once  with  an  arbitration,  which,  as 
he  understands  it,  is  in  substantial  compli- 
ance with  the  arbitration  provided  for  in  all 
the  several  policies."  ''I  wish  to  say  that, 
as  I  understand  the  expression  in  my  letter  of 
the  29th,  that  'it'  (the  tobacco)  'shall  then 
be  sold  at  public  auction,  in  order  that  its 
value  thus  ascertained,  together  with  such 
other  evidence  as  either  party  may  desire  to 
offer,  may  be  presented  to  the  arbitrators  be- 
fore they  make  their  award, '  does  not  in 
any  wise  call  upon  the  companies  to  consent 
to  a  sale  of  the  property.  Mr.  Hamilton  is 
quite  ready  to  iakfi  upon  himself  the  respon- 
sibility of  selling  lit.  It  simply  requires 
that  the  arbitration  shall  be  commenced  be- 
fore the  sale,  when  the  arbitrators  may  have 
an  opportunity  of  examining  the  property, 
and  that  the  award  shall  not  be  made  until 
after  the  sale  has  t^en  place  and  the  assured 
has  had  an  opportunity  to  submit  the  result 
of  it,  with  other  competent  evidence,  to  the 
arbitrators  before  the  award  is  made." 

May  8,  1886, — insurance  companies  to 
plaintiff's  counsel  *  "We  herewith  inclose  a 
form  of  agreement  for  'submission  to  ap- 
praisers,' which  is  in  practical  accordance 
with  the  conditions  of  the  policies  of  the 
several  companies,  and  which  all  the  com- 
panies are  willing  to  sign  and  abide  by  the 
award  reached  thereunder.  We  must  again 
decline  to  entertain  your  proposition  that  the 
arbitrators,  after  examining  the  stock,  shall 
postpone  tlieir  award  imtil  after  the  stock 
shall  have  been  sold,  when  the  result  of  such 
sale,  with  other  evidence,  shall  be  submitted 
to  the  arbitrators.  We  insist  that  the  arbi- 
tration provided  for  in  such  case  by  our 
policies  is  in  no  sense  a  court  for  the  hearing 
of  evidence.  The  appraisers  may,  in  their 
discretion,  seek  any  evidence  they  deem  nec- 
essary for  their  own  full  information,  and 
the  forming  of  their  own  Judgments  as  to  the 
value  and  damage  of  the  jB^oods :  but  we  in- 
sist that  imder  me  conditions  of  the  several 
policies  there  can  be  no  abandonment  of  the 
stock  to  the  companies,  and  that  after  an 
award  has  been  reached  the  companies  have 
the  right  to  take  the  stock  in  whole  or  in 
part  at  their  appraised  value.    The  eompa- 
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nies  propose  to  stand  upon  the  conditions  of 
their  policies,  and  decline  all  propositions 
looking  to  a  waiver  thereof,  or  adaing  new 
and  inconsistent  conditions  thereto." 

The  principal  part  of  the  form  of  submis- 
sion to  appraisers  inclosed  in  this  letter  was 
as  follows:  **It  is  hereby  agreed  by  Robert 
Hamilton  of  the  first  part,  and  the  several 
insurance  companies,  bv  their  representa- 
tives, whose  names  are  hereunto  amzed,  of 

the  second  part,   that ^and 

shall  appraise  and  estimate  the  loss  by  fire 
of  April  16,  1886,  upon  the  property  of 
Robert  Hamilton,  as  specified  below  and  as 
hereinafter  provided,  in  case  of  disagreement 
\S60J  said  appraisers  shall  select  a  third,  who  shall 
act  with  them  in  matters  of  difference  only. 
The  award  of  said  appraisers  or  any  two  of 
them,  made  in  writing  in  accordance  with 
this  a&reement,  pursuant  to  the  terms  of  the 
policies,  shall  be  binding  upon  both  parties ; 
but  it  is  understood  that  this  agreement  and 
appraisement  are  only  for  the  purpose  of 
fixing  the  sound  value  of  the  property  before 
the  fire,  and  the  loss  or  damage  thereon  oc- 
casioned by  said  fire,  and  shall  not  waive, 
invalidate  or  terminate  the  right  of  the  in- 
surers to  take  said  property  at  Its  appraised 
value,  or  any  other  rights  of  either  party 
hereto,  but  the  same  are  to  be  construed 
solely  by  reference  to  said  policies." 

May  %  1886,— plaintiff's  counsel  to  insur- 
ance companies:  ''There  can  be  no  misun- 
derstanding as  to  the  position  taken  by  the 
companies  and  the  assured  in  this  matter. 
(1st)  I  imderstand  the  companies  demand 
that'appraisers  be  selected  by  the  companies 
and  the  assured,  who  shall  estimate  the  loss 
by  their  own  Judgment  and  without  hearinc^ 
the  testimony  of  witnesses  who  may  be  called 
by  either  party,  and  that  the  parties  idiall  be 
bound  by  their  report  or  award  as  to  the 
amount  of  the  loss  thus  made.  This  Mr. 
Hamilton  declines  to  do.  (2d)  Mr.  Hamilton 
is  willing  that  the  companies  Jointly,  or  as 
thev  may  arrange  between  themselves,  shall 
make  their  own  appraisement  through  their 
own  appraisers  of  the  value  of  the  stock,  and 
that  tney  shall  Jointly,  or  either  of  them 
with  the  consent  of  the  rest,  have  the  right 
to  take  the  stock,  in  whole  or  in  part,  at 
their  appraisal.  (8d)  Mr.  Hamilton  has  made 
and  makes  no  claim  to  abandon  the  property, 
and  he  has  made  and  makes  no  claim  that 
the  companies  shall  consent  to  the  «ale  by 
him  of  the  damaged  stock." 

Inclosed  in  this  letter,  and  signed  by  the 
plaintiff's  counsel,  was  the  following :  ''To 
the  Liverpool  and  London  and  GIom  Insur- 
ance Company  and  the  companies  Jointly 
acting  with  it  in  respect  to  the  loss  sustained 
by  Robert  Hamilton  on  the  property  in  Kos. 
4l8  and  415  Madison  Street,  Covington,  Ey.  : 
Mr.  Hamilton  demands  of  the  several  insur- 
ance companies  an  arbitration  of  the  amount 
of  the  loss  sustained  upon  the  goods  covered 
by  fire  on  the  16th  of  April,  and  will  select 
[261]  An  arbitrator  to  represent  him  in  pursuance 
of  the  provisions  of  the  policy,  it  being 
stipulated  In  the  agreement  for  arbitration 
that  the  several  companies  and  the  assured 
shall  be  duly  notified  of  the  time  of  the 
hearing  by  the  arbitrators,  and  that  the  arbi- 
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trators  shall  hear  all   competent  legal  test! 
mony  that  may  be  offered  by  either  party, 
as  well  as  personally  examine  the  damaged 
goods,    in   considering   and   awwxling    the 
amount  of  the  loss. " 

May  5,  1886, — insurance  companies  to 
plaintiff's  counsel :  ''Your  oommunicatioo 
ol  the  4th  is  at  hand.  We  have  nothing  to 
add  to  our  letter  of  the  8d ;  and  if,  as  we  are 
made  to  understand,  Mr.  Hamilton  declines 
to  consent  to  a  form  of  'submission  to  ap- 

§  raisers'  that  does  not  provide  for  the  intro- 
uction  of  *all  competent  legal  testimony 
that  may  be  offered  b>  either  party'  (under 
which  provision,  as  you  have  repeatedly  de- 
clared, Mr.  Hamilton  would  sc^  to  present 
evidence  based  on  a  sale  of  the  property), 
we  must  accept  your  communication  as  a  re- 
fusal to  comply  with  our  request  and  with 
the  conditions  of  the  policies  of  insurance, 
which  are  clearly  incompatible  with  your 
wishes  in  the  matter.  ** 

May  7,  1886, — insurance  companies  to 
plaintiff's  counsel :  "  Referring  to  your  let- 
ter of  the  4th,  setting  forth  your  under- 
standing of  the  position  taken  by  the  two 
parties,  permit  me,  on  behalf  of  the  com- 
panies, to  take  exceptions  to  your  first  state- 
ment, to  wit:  'I  understand  the  companies 
demand  that  appraisers  be  selected  by  the 
companies  and  the  assured,  who  shall  estimate 
the  loss  by  their  own  Judgment  and  without 
hearing  the  testimony  of  witnesses  who  may 
be  called  by  either  party,  and  that  the  parties 
shall  be  bound  by  their  report  or  awara  as  to 
the  amount  of  the  loss  thus  made.'  This 
does 'not  correctly  state  our  position,  which 
remains  now  as  stated  in  our  communication 
of  the  8d,  to  wit:  'The  appraisers  may,  in 
their  discretion,  seek  any  evidence  they  deem 
necessary  for  their  own  full  information.' 
What  we  do  object  to  and  protest  against  is 
tiie  sale  of  the  goods,  or  the  consideration  by 
the  appraisers  of  evidence  founded  on  that 
fact  or  result.  If  the  form  of  'submission 
to  appraisers*  we  submitted  contains  any 
provision  or  condition  limiting  or  defining 
the  duties  of  tiie  appraisers  and  not  prescribed 
by  the  several  policies,  each  company  will 
submit  its  own  form,  as  we  desire  and  de- 
mand a  submission  free  fnHn  any  conditions 
imposed  by  either  party.  ** 

May  8,  1886,— defendant  to  plaintiff's 
counsel :  "  On  behalf  of  the  Liverpool  and 
London  and  Globe  Ins.  Company,  we  demand 
an  appraisal  of  the  yalue  of  and  damage  to 
the  goods  insured  under  our  policies  Nos. 
2.828,517- and  2,907,224,  issued  to  Robert 
Hamilton,  of  Covington,  Ey.,  as  the  same 
could  not  be  determined  by  mutual  agree- 
ment between  us,  and  we  take  exceptions  to 
the  amount  of  loss  and  damage  as  stated  in 
your  claim.  We  herewith  submit  a  form  of 
agreement  of  submission  to  appraisers  which 
we  deem  in  strict  accordance  with  the  terms 
and  conditions  of  our  policies,  and  upon 
your  assent  thereto  will  be  prepared  to  name 
our  appraiser." 

The  form  inclosed  in  this  letter  did  not 
materially  vary  from  that  inclosed  in  the 
letter  of  May  8,  1886. 

May  10,  1886,~plaintiff's  counsel  to  de- 
fendant:   "In  view  of  the  number  and  di- 
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▼enepoTisions  of  the  several  policies  apon 
Mr.  mmilton's  property,  and  of  what  nas 
transpired,  I  do  not  conceive  that  the  several 
companies  are  now  entitled  each  to  demand 
a  separate  submission  to  arbitration  by  Mr. 
Hamilton.  It  does  not  seem  to  me  that  any 
provision  in  the  policies  of  yoor  Company 
provides  for  a  submission  to  appraisers  in 
the  manner  expressed  in  the  form  of  agree- 
ment inclosed ;  and  I  have  already  expressed 
in  the  correspondence,  upon  the  Joint  demand 
of  all  the  companies,  my  reasons  for  this 
opinion,  and  my  objections  to  this  form  of 
■ubmission. " 

May   18,    1886,— defendant  to    plaintiff: 
"Objecting  to  the  amount  of  your  claim  far 
loss  and  damage  under  policies  2, 828, 517  and 
2,907,224,  we  demand,  according  to  condition 
10  of  the  policies,  that  the  differences  which 
liave  arisen  between  us  as  to  sound  value  and 
loss  or  damace  to  the  ^oods  covered  by  said 
policies  shall  be  submitted,  at  equal  expense 
between  us,  to  competent  and  impartial  per- 
sons, one  to  be  chosen  by  each  partv,  andtiie 
t\YO  so  chosen  shall  elect  an  umpire  to  act 
with  them  in  case  of  their  disagreement 
We  name  as  our  appraiser  Wm.  Spear,  of  Si 
I j^53]    Louis,  and   upon  the  naming  of   your  ap 
praiser  we  will  meet  you  to  sign  an  agree 
ment  embodying  the  provisions  of  our  poll 
cies  without   any  conditions.    Please  take 
notice  that  this  Company  reserves  the  right 
to  take  the  whole  or  any  part  of  the  property 
insured  at  its  appraised  value ;  and  you  are 
further  notified  that  until  such  an  appraisal 
is  permitted  and  had,  our  loss,  if  any,  will 
not  be  payable. " 

May  15,  1886,— plaintiff's  counsel  to  de- 
fendant :  **  Mr.  Ham  i  1  ton  adheres  to  the  poei  - 
tiou  taken  by  him  in  the  Joint  correspon- 
dence between  the  insurers  and  Mr.  Hamilton 
and  myself  in  his  behalf.  Mr.  Hamilton 
has  acted  upon  the  conclusion  reached  in  that 
correspondence,  and  I  do  not  understand  that 
your  Coinpanv  proposes  to  change  its  own 
attitude  as  taken  in  that  correspondence." 

May  20,  1886,— plaintiff's  counsel  to  de- 
fendant,— inclosing  a  notice  in  a  newspaper 
or  the  sale  by  auction  on  May  29,  1886,  at 
the  plaintiff's  warehouse  in  Covington,  of 
the  tobacco  insured  by  the  policy  in  suit. 

June  8,  1886, — plaintiff's  counsel  to  de- 
fendant: **Mr.  Hamilton  has  disposed  of 
the  property  claimed  to  have  been  damaged 
in  the  fire  of  April  16,  by  sale  at  public 
auction,  in  pursuance  of  the  notice  commu- 
nicated to  your  Company.  If  your  Company 
really  desire  to  submit  to  arbitration  the 
question  of  the  amount  of  loss  sustained  by 
Mr.  Hamilton,  notwithstanding  all  that  has 
transpired,  Mr.  Hamilton  is  quite  ready  now 
to  submit  tbat  question  to  competent  and 
impartial  arbitrators.  He  simply  demands, 
the  arbitrators  being  chosen,  that  in  the 
agreement  for  submission  it  shall  be  provided 
thiat  the  Company  and  the  assured  shall  be 
notified  of  the  time  of  the  hearing  of  the  ar- 
bitrators, and  that  the  arbitrators  shall  hear 
all  competent  legal  testimony  that  may  be 
offered  by  either  ptntj,  and  that  a  reasonable 
time  shall  be  prescribed  within  which  an 
award  shall  be  rendered." 

June   7,    1886,— defendant   to   plaintiff's 
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counsel :  "  As  you  have,  in  spite  of  oor  pro- 
test, sold  and  scattered  the  goods  so  that  an 
appraisement  within  the  terms  of  our  policies 
is  now  impossible,  and  have  thereby  deprived 
us  of  our  right  to  take  the  property  or  any  [2641 
part  thereof  at  its  appraised  value,  we  must 
accept  your  action  as  a  refusal  to  accede  to  • 
our  demand  for  submission  of  the  differences 
tliat  have  arisen  between  us.  By  the  course 
pursued  Mr.  Hamilton  has,  in  our  judgment, 
waived  any  rights  he  may  have  had  under 
the  policies,  and  this  Company  will  stand 
upon  its  legal  rights  in  the  premises. " 

The  court,  after  the  case  had  been  argued, 
instructed  the  Jury  that  it  appeared  from  the 
evidence  that  the  defendant  requested  the 

Elaintiff  in  writing  to  submit  the  amount  of 
is  loss  or  damage  under  the  policy  to  com- 
petent and  impartial  persons,  and  the  plain- 
tiff refused  so  to  do ;  and  instructed  the  Jury 
to  return  a  verdict  for  the  defendant,  which 
was  acccordingly  rendered.  The  plain- 
tiff excepted  to  these  instructions,  and,  after 
Judgment  on  the  verdict,  sued  out  this  writ 
of  error. 

Mr.  Joseph  Wilby  for  plaintiff  in  error. 

The  court  declined  to  hear  counsel  for  de- 
fendant  in  error,  Messrs,  Charles  H,  Stephens, 
Channing  Biehards,  Thas.  B,  Faxton,  Ledyard 
Lincoln,  Rvfus  King  and  8,  J*  Thompson^ 
who  filed  briefs. 

Mr,  Justice  Chray  delivered  the  opinion 
of  the  court : 

The  conditions  of  the  policy  in  suit  clearly 
and  unequivocally  manifest  the  intention  and 
agreement  of  the  parties  to  the  contract  of 
insurance  that  any  difference  arising  between 
them  as  to  the  amount  of  loss  or  damage  of 
the  property  insured  shall  be  submitted,  at 
the  re()uest  in  writing  of  either  party,  to  the 
appraisal  of  competent  and  impartial  persons, 
to  be  chosen  as  therein  provided,  whose  award 
shall  be  conclusive  as  to  the  amount  of  such 
loss  or  damage  only,  and  shall  not  determine 
the  question  of  the  liability  of  the  Company ; 
that  the  Company  shall  have  the  right  to  take 
the  whole  or  any  part  of  the  property  at  its 
appraised  value  so  ascertained ;  ana  that  until 
such  an  appraisal  shall  have  been  permitted, 
and  such  an  award  obtained,  the  loss  shall  |M&] 
not  be  payable,  and  no  action  shall  lie 
against  tne  Comjpany.  Tlie  appraisal,  when 
requested  in  writing  by  either  party,  is  dis- 
tinctly made  a  condition  precedent  to  the 
payment  of  any  loss,  and  to  the  maintenance- 
of  any  action. 

Such  a  stipulation,  not  ousting  the  Juris- 
diction of  the  courts,  but  leaving  the  gen- 
eral question  of  liability  to  be  Judicially- 
determined,  and  simply  providing  a  reason- 
able method  of  estimating  and  ascertaining^ 
the  amount  of  the  loss.  Is  unquestionably 
valid,  according  to  the  uniform  current  o2 
authority  in  England  and  in  this  country. 
Scott  V.  Af>ery,  5  H.  L.  Cas.  811 ;  Viney  v. 
mgnoUL  L.  K.  20  Q.  B.  Div.  172;  Jklmoare 
d  K  Canal  Co,  v.  Pennsylvania  Coal  Co,  50 
N.  Y.  260 ;  Eeed  v.  Washington  F.  d  M,  Ins, 
Co.  188  Mass.  572,  576;  Wolff  t.  Liverpool  d 
L.  d  Q.  Ins.  Co,  60  N.  J.  L.  468;  BdU  t» 
NbrwOk  F.  Ins.  Co.  57  Conn.  105. 114.  The 
case  comes  within  the  g^teral  rule  long  ago 
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laid  down  by  this  court :  **  Where  the  parties, 
in  their  contract,  fix  on  a  certain  mode  by 
which  the  amount  to  be  paid  shall  be  ascer- 
tained, as  m  the  present  case,  the  party 
that  seeks  an  enforcement  of  the  agreement 
must  show  that  he  has  done  everything  on 
his  part  which  could  be  done  to  carry  it  into 
€lf ect.  He  cannot  compel  the  payment  of  the 
amount  claimed,  unless  he  shall  procure  the 
kind  of  evidence  required  by  the  contract,  or 
show  that  by  time  or  accident  he  is  unable 
to  do  so."  United  States  v.  Robeson,  84  U.  S. 
«  Pet.  819,  827  (^ :  142,  1461.  See  also  Mar^ 
iinsburg  d  P.  B.  Ch.  t.  Mareh,  114  U.  S. 
^9  [29:  255]. 

Upon  the  evidence  in  this  case  the  question 
whether  the  defendant  had  duly  requested, 
and  the  plaintiff  had  unreasonably  refused, 
to  submit  to  such  an  appraisal  ana  award  as 
the  policy  called  for,  did  not  depend  in  any 
degree  (as  in  UhHp  v.  WiUianuiburgh  Oity  Jr. 
Ins,  Oo.,  101  N.  Y.  862,  cited  for  the  plain- 
tiff) on  oral  testimony  or  extrinsic  facts,  but 
wholly  upon  the  construction  of  the  cones- 
pondence  in  writing  between  the  parties, 
presenting  a  pure  question  of  law  to  be  de- 
cided by  the  court.  Turner  v.  Tates,  57 
U.  S.  16  How.  14,  28  [14 :  824,  829]  ;  Bitten 
V.  New  England  Sorew  Go.  64  U.  S.  28  How. 
420,  488  [16 :  510,  518]  ;  dnUth  v.  Higgins, 
.12  Gray,  251.  ^^ 

That  correspondence  clearly  shows  that  the 
defendant  explicitly  and  repeatedly  in  writ- 
ing requested  that  the  amount  of  the  loss  or 
damage  should  be  submitted  to  appraisers  in 
accordance  with  the  terms  of  the  policy ;  and 
that  the  plaintiff  as  often  peremptorily  re- 
fused to  do  this,  unless  the  defenaant  would 
consent,  in  advance,  to  define  the  legal 
powers  and  duties  of  the  appraisers  (which 
the  defendant  was  under  no  obligation  to  do) , 
and  that  the  plaintiff  throughout,  against  the 
constant  protest  of  the  defendant,  asserted, 
and  at  last  exercised,  a  right  to  sell  the  prop- 
erty for  the  completion  of  an  awsjd  accord- 
ing to  the  policy,  thereby  depriving  the  de- 
fendant of  the  right,  reserved  to  it  by  the 
policy,  of  taking  the  property  at  its  ap- 
praised value,  when  ascertained  in  accordance 
with  the  conditions  of  the  policy. 

The  court  therefore  rightly  instructed  the 
Jury  that  the  defendant  had  requested  in 
writing,  and  the  plaintiff  had  declined,  the 
appraisal  provided  for  in  the  policy,  and 
that  the  plaintiff  therefore  could  not  main- 
tain this  action.  If  the  plaintiff  had  Jbined 
in  the  appointment  of  appraisers,  and  they 
liad  acted  unlawfully,  or  had  not  acted  at 
mil,  a  different  question  would  have  been 
presented. 
Judgment  qglrmei^ 
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V, 

JAMES  B.  HAGKSIN  m  al. 
(Bee  8.  a  Reporter*!  ed.  88S-agBJ 

Statute  of  Limitations  in  equity  ease^-^ches, 
when  a  bar— concealment  (^Jiraud,  ^eet  of  on 
ladies, 

L  A  court  of  equttj  Is  governed  by  the  analogies 
of  the  Statute  of  LimJtationaof  a  oourt  of  law. 

8.  Where  the  object  of  a  suit  Is  to  do  what  could 
be  done  at  law,  namely,  recover  posseasion  of  real 
estate,  and  the  platntlfr  is  guilty  of  the  laches 
which  a  oourt  of  equity  rpfrards  equivalent  to  the 

■  Statute  of  Limitation,  such  unexplaloed  delay  is 
a  bar  to  the  suit. 

&  Although  time  does  not  begin  to  run  aralost  a 
party  on  whom  fraud  has  been  committed  until 
that  fraud  has  been  discovered,  yet,  to  avoid  the 
lapse  of  time  or  Statute  of  Limitation,  the  fraud 
must  have  been  one  which  was  concealed  from 
the  plaintiff  by  the  defendant,  or  which  was  of 
such  a  oharaoter  as  necessarily  Implied  conceal- 
ment* 

[No.  888.] 

Submitted  May  B,  1890.    Decided  May  19, 1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  SUtes  for  the  District  of  Cali- 
fornia dismissing,  on  demurrer,  a  suit  in  equity 
to  set  aside  certain  conveyances  for  fraud  and 
for  an  account  of  the  rents  and  profits.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  EU  McKone*  for  appellant: 

The  rule  that  in  cases  of  fraud  the  Statute 
of  Limitations  begins  to  run  only  from  the  time 
of  the  discovery  of  the  fraud,  will  not  apply 
when  the  party  affected  by  the  fraud  might 
with  ordinary  diligence  have 'discovered  it. 
But  the  failure  to  use  such  diligence  may  be 
excused  when  there  exists  some  relation  of 
trust  and  confidence,  as  principal  and  agent, 
clieut  and  B:(Xomey,  cestui  que  trust  wad  trustee, 
between  the  party  committing  the  fraud  and 
the  party  who  is  affected  bv  iC  rendering  it  the 
duty  of  the  former  to  disclose  to  the  latter  the 
true  state  of  the  transaction,  and  when  it  ap- 
pears that  it  was  throufrh  confidence  in  the  acts 
of  the  party  who  committed  the  fraud  that  the 
other  was  prevented  from  discovering  It 

Vigus  V.  (/Bannon,  118  HI.  846;  AOantie 
Nat,  Bank  v.  HarrU,  118  Mass.  147-152;  HaT- 
risburg  Bank  v.  Forster,  8  Watts,  12-18;  Wear 
V.  Skinner,  46  Md.  257;  Wilson  t.  Ivy,  82  Miss. 
288:  Bigelow,  Frauds,  445;  Bricker  t.  Lightner, 
40  Pa.  199;  Way  v.  OuUing,  20  N.  H.  187;  Fir$t 
Mass,  Turnp,  Oorp,  t.  Field,  8  Man.  201;  Li^- 
ermore  t.  Johnsonjjfl  Miss.  284. 

Mestrs,  Louis  T.  H*nr^  ^^  ^  ^*  !>•»- 
•on*  for  appellees: 

The  parties  to  an  actloD  cannot  impeach  or 
set  at  naught  the  Judgment,  in  any  collateral 
proceeding,  on  the  ground  that  it  was  obtained 
through  fraud  or  collusion. 

Nora.— .^  to  UmilaMon  of  Ume  <f»  equXbn  ciqm,se6 
fioC«  to  Pratt  V.  OurroU,  8:007;  also  nOU  to  Thomas 
V.  Brockenbrouffh.  S:  287. 

Ltiigih  of  time  no  "bar  to  a  trust.  See  noU  to  Pre> 
voet  V.  Grata,  5:811;  also  note  to  Thomas  v.  Brock- 
enbrougfa,  S:  £87. 

Am  to  Statute  of  LtmttatUms  In  eases  ef  framd  ^ 
SQuUv,  see  note  to  Steams  v.  Page,  UiSHL 
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Union  Druti  Oo.  t.  BoehuUr  dP.  B,  Cd.2» 
Fed.  Bep.  800;  AOiion  y.  Okapman.  19  Fed. 
Rep.  488;  Andermm  t.  Anagn(m.  8  Ohio,  109; 
Ths  Aeom,  2  Abb.  U.  8.  444;  OhriitmoM  ▼. 
BusM,  72  U.  8.  5  WaU.  804  (18: 479)  et  mq,; 
Oitnn  T.  Fiant,  94  U.  8. 689(24:800);  JToMm  y. 
Menenger^  17  Iowa»  272;  Ant  (A  ▼.  Smith,  22 
Iowa»  618;  .fl^  y.  Sfiattuck,  21  OaL  62;  Maffo 
T.  jPbikfy,  40  OU.  282;  Bigdow,  Frauds,  170; 
fitory,  Eq.  Jar.  g  1676;  Weill,  Bea.  Adjud. 
|g  6,  468,  469;  Borer,  Jud.  8ale8,  %  466  etteq.; 
Bigelow,  Eatop.  188,  186. 187. 

Appellant  has  been  gouty  of  such  laches  as 
disentitles  him  to  any  relia  i^  equity,  and  his 
claim  is  also  barred  by  the  8tatute  of  Limita- 
tions. 

Laches  and  n^lect  have  always  been  dis- 
countenanced ill  courts  of  equity. 

7  Wait,  Act.  and  Def.  229;  Badger  t.  Badger, 
69  U.  8.  2  Wall.  87(17: 886);  ySw  Albany  ▼. 
Burke,  78  U.  8. 11  WalL  96-107  (20: 166-159); 
Manning  y.  San  Jacinto  Tin  Co.  7  8awy.  480; 
Baker  v.  Bead  AS  Beay.  898;  Famam  y.  Brooke, 
9  Pick.  212;  Sullivan  y.  BorUand  dK  B.  Oo. 
94  U.  8.  806  (24: 824). 

He  who  asks  the  interposition  of  a  court  of 
equity  must  show  that  he  has  been  diligent. 

Wood  V.  Carpenter,  tin  U.  8.  186  (fe:  807); 
B^ford  y.  Brown.  6  B.  Hon.  (Ky.)  658;  Beeh- 
ford  y.  Wade,  17  Yes.  Jr.  87;  Bowman  y .  Wathen, 
42  U.  8.  1  How.  189(11:97);  i3^iMy.  ^^009,85 
U.  8. 10  Pet.  228  (9: 404);  Hardy  y.  Harbin,  4 
8awy.  546;  Nudd  w.  Hamblin,  8  Allen,  180; 
MarUn  y.  Smith,  1  Dill.  86. 

A  party  put  by  the  circumstances  on  inquiry 
as  to  a  fact  is  affected  with  oonstructiye  notice 
of  that  fact 

Oliver  T.  Piatt,  44  U.  8.  8  How.  888  (11:622); 
Wood  y.  Carpenter,  101  U.  8.  185  &6:  807); 
Kane  y.  Btoodgood,  7  Johns.  Ch.  110,  2  N.  Y. 
Ch.  L.  ed.  288;  Broderick^e  WiU  Case,  88  U.  8. 
21  Wall.  518  (22:  699);  Marquie  of  Olanriearde 
y.  Henning,  8^  Beay.  176;  Bremond  y.  McLean, 
45  Tex.  19;  Kuhiman  y.  Baker,  60  Tex.  687; 
Hardy  y.  Harbin,  4  8awy.  646;  Nudd  y.  Handh 
lin,  8  Allen,  180;  Bitfora  y.  Broten,  6  B.  Mon. 
558;  Taylor  y.  A  <§  A.  Alabama  B.  Co,  18  Fed. 
Bep.  168. 

Mr,  Juetiee  Miller  deliyered  the  opinion 
of  the  court : 

This  is  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Cali- 
fornia. The  plaintiff,  Samuel  Norris,  who 
is  appellant  here,  brought  his  suit  in  the  Su- 
perior Court  of  the  County  of  Sacramento, 
against  James  B.  Haggin  and  Lloyd  Tevis, 
by  way  of  a  bill  in  chancery.  The  bill  ^ves 
a  yery  lengthy  account  of  what  the  plain- 
tiff calls  a  ''fraud  and  imposition''  practised 
upon  him  by  the  defendants,  who  had  been 
his  agents  and  attorneys,  and  who,  when  he 
became  so  enfeebled  in  mind  as  to  be  incapa- 
ble of  understanding  his  rights  or  attending 
to  business  at  all,  procured  from  him  con- 
yeyances,  and  mortgages,  and  other  instru- 
ments in  writing,  by  means  of  which  they 
secured  the  title  to  oyer  a  million  and  a  half 
dollars*  worth  of  property,  principally  real 
estate. 

This  suit  was  commenced  on  the  21st  day 
of  Auffust,  1884,   and  after  a  demurrer  by 


it  was,  on  their  motion,  removed  into  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Califomia.  There  the  case  wa» 
heard  on  the  demurrer,  which  was  sustained 
by  the  circuit  court  and  the  bill  dismissed. 
28  Fed.  Bep.  275.  From  the  decree  dismisa 
ing  the  bill  the  present  appeal  is  brought. 

The  statements  of  the  bill  are  very  full 
and  profuse  in  their  recital  of  the  advantaffes 
taken,  by  the  defendants,  of  t^  plaintiff.  He 
sets  out  in  the  amended  bill,  which  was  filed 
in  the  circuit  court,  that  he  was  a  citizen  of 
the  Kingdom  of  Denmai^iuid  a  resident  of 
the  Sandwich  Islands.  That  frcm  the  let 
day  of  December,  1849,  until  the  2d  day  of 
April,  1861,  he  was  the  owner  in  fee,  in 
possession  and  entitled  to  the  possession,  of 
a  certain  piece  or  tract  of  land  consisting  of 
45,000  acres,  in  the  Cotmty  of  Sacramento, 
on  the  right  bank  of  the  American  Biver, 
and  known  as  the  Bancho  del  Paso,  and  more 
particularly  described  in  a  patent  from  the 
government  of  the  United  States  to  him, 
which  was  duly  recorded  in  the  ofBce  of  the 
recorder  of  Sa^amento  County.  That  also 
he  was  the  owner  of  certain  other  parcels 
and  lots  of  ground,  the  value  of  which  in 
the  aggregate  amounted  to  $1,585,000.  He 
then  says  that  on  or  about  the  Ist  day  of 
January,  1856,  said  Haggin  and  Tevis  be- 
came, and  until  a  short  time  prior  to  the 
commencement  of  this  suit  were,  the  trusted 
fu^ents,  business  managers  and  attorneys  oi 
plaintiff  in  and  about  the  managen.?T\t  of  his 
business  affairs  connected  with  said  property ; 
that  the  defendants,  for  a  valuable  consider- 
ation, promised  and  undertook  to  act  as  liis 
agents  and  confidential  advisers,  and  tliat, 
having  faith  and  confidence  in  their  integrity 
and  ability,  he  from  said  first  day  of  Jan- 
uary, 1855,  to  the  last  of  December,  1867, 
trusted  them,  and  took  and  acted  on  their 
advice  in  all  his  business  affairs,  and  coun- 
selled with  them  in  all  matters  of  import- 
ance, and  confided  to  them  all  matters  per- 
taining to  his  affairs.  He  then  states  that 
on  the  4th  day  of  March,  1859,  he  was  in- 
lured  by  a  severe  blow  on  his  head,  whereby 
his  senses  and  faculties  were  impaired,  so 
that  he  then  and  thereby  became  deaf,  and 
that  for  several  months  his  hearing  was 
wholly  gone,  and  his  left  eye  became  and 
for  several  years  was  sightless.  That  his 
nervous  system  was  so  far  injured  bv  said 
blow  that  for  several  years  thereafter  he  was 
unable  to  take  refreshing  sleep,  and  for 
more  than  ten  years  thereafter  he  was  unable, 
and  mentally  and  physically  incompetent, 
to  attend  in  person  to  his  business  affairs  or 
comprehend  or  understand  what  had  been 
done  in  or  about  his  said  business,  or  to  di- 
rect his  agents  how  to  act  therein. 

The  specific  acts  of  fraud  charged  to  have 
been  committed  against  him  by  the  defend- 
ants are,  mainly,  that  on  the  29th  day  of 
April,  in  the  year  1859,  while  in  this  unfor* 
tunate  condition,  they  procured  fi'om  him  a 
note  for  $64,000,  with  a  mortgage  upon  all 
his  property  to  secure  Its  payment ;  that  this 
note  was  without  consideration ;  that  he  did 
not  understand  it ;  that  it  was  never  read  to 
him ;  and  that,  also  without  his  knowledge. 
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appealed  tc  the  Ck>urt  of  Appeals  of  the  State 
of  New  York  from  the  judgment  of  December 
14,  1887.    The  court  of  appeals  affirmed  the 

iud^ment,  and  a  remittitur  from  that  court 
la  ving  been  sent  to  the  supreme  court,  an  order 
was  entered  in  the  latter  court  on  the  12th  of 
December,  1888,  making  the  Judgment  of  the 
court  of  appeals  the  Judgment  of  the  supreme 
court,  and  awarding  the  costs  of  the  court  of 
appeals  against  the  executor  and  the  Uniyer- 
sily.  • 

The  opinion  of  the  court  of  appeals,  deliy- 
ered  by  Judge  Peckham,  is  reporUd  in  111  N. 
T.  66,  2  L.  K.  A.  887.  The  Judges  wereunan- 
imous,  except  that  Judae  Finch  took  no  part 
Cornell  Uniyersity  and  Boardman,  as  execu- 
tor of  John  McQraw  and  of  Mrs.  Fiske,  have 
brought  the  case  to  this  court  by  a  writ  of 
error,  directed  to  the  supreme  court  of  the  State 
of  New  York. 

The  questions  for  consideration  here  fall 
within  a  narrow  compass,  for  they  can  embrace 
only  federal  questions. 

The  court  of  appeals,  in  its  opinion,  dis- 
cussed only  two  questions:  (1)  whether  t)omell 
Uniyersity  had  power  to  take  and  hold  prop- 
erty of  the  yalue  of  more  than  $8,000,000:  and 
<2)  if  it  had  no  such  power,  whether  it  held 
real  and  personal  property  in  the  agfl[regate  up 
to  such  limit,  at  the  time  of  the  deaUi  of  Mrs. 
Fiske,  on  the  801  b  of  September,  1881. 

The  first  question  was  examined  most  elab- 
orately by  that  court;  and  it  arrived  at  the  con- 
clusions that  the  University  had  no  power  to 
tnke  or  bold  any  more  real  and  personal  prop- 
erty than  |d.O(M),000  in  the  aggregate,  at  the 
time  of  the  deatn  of  Mrs.  Fiske;  and  that,  un- 
der the  jurisprudence  of  the  State  of  New 
York,  her  husliand  and  her  heirs  at-law  and 
next  of  kin  had  a  right  to  ayail  themselyes  of 
the  fact,  if  it  existed,  in  the  controyersyi)efore 
the  court,  that  at  the  time  of  her  death,  on  the 
80th  of  September,  1881,  the  University  already 
hold  real  and  personal  property  up  to  the  pre- 
Bcxibed  limit.  The  prupositions  thus  decided 
by  the  court  of  appeals  ao  not  inyolyeany  fed- 
eral question.  They  depend  entirely  upon  the 
construction  of  the  provisions  of  the  charter 
of  tbe  Uniyersi^,  and  upon  the  municipal  law 
of  the  State  of  New  York.  The  decision  upon 
those  questions  is  binding  upon  this  court  in 
the  present  case.  Therefore  the  only  question 
subject  to  review  by  us  is  whether  the  prop- 
erty held  by  the  University  prior  to  and  at  the 
time  of  the  death  of  Mrs.  Fiske,  on  the  80th  of 
September,  1881,  exceeded  the  amount  which 
by  law  it  could  hold,  if  a  federal  question  is 
inyol  ved  in  that  proposition.  The  court  of  ap- 
peals decided  that  the  property  so  held  by  the 
Uniyersity  exceeded  $8,000,000. 

It  is  contended  by  the  defendants  in  error 
that  in  the  proceedings  in  the  state  courts  the 
University  did  not  "claim"  any  "  title,  right, 
privilege  or  immunity,"  under  any  statute  of 
the  United  States,  or  which  was  derived  di- 
rectly or  indirectly  from  any  such  statute; 
that,  even  if  the  Judgment  of  the  court  of  ap- 
penls  was  binding  as  between  tbe  Uniyersity 
and  the  State,  the  latter  being  a  stranger  to 
tbe  proceeding,  the  title  of  the  Uniyersity  to 
the  lands  and  land  contracts  conveved  to  it  by 
Cornell,  If  held  under  the  Act  of  Congress  in- 
yol ved  in  the  controyersy,  has  been  affirmed, 
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and  not  denied,  by  the  the  state  court;  that  as- 
suming that  the  decision  of  the  court  of  ap- 
peals was  binding  as  between  the  Uniyersity 
and  the  State,  and  that  the  right  of  the  Uni- 
yersity to  the  lands  and  contracts  conyeyed  to 
it  by  Cornell  was  involyed  in  the  proceeding, 
still  the  writ  of  error  will  not  lie,  because  the 
state  court  decided,  not  against  the  title  of  the 
University,  but  against  the  title  of  the  State; 
that  the  decision  of  the  court  of  appeals  did 
not  affirm  the  yalidity  of  any  statute  of  the 
State  which  the  plaintiffs  in  error  claimed  to 
be  in  contrayention  of  any  Act  of  Congress, 
nor  was  the  yaliditv  of  any  such  statute 
"drawn  in  question'^ in  that  court;  that  the 
plaintiffs  in  error  did  not  draw  in  question,  in 
the  state  court,  the  yalidity  of  any  authority 
exercised  by  or  under  the  State,  nor  was  there 
any  decision  in  the  state  court  in  fayor  of  an 
authority  so  exercised,  and  so  questioned  by 
the  plaintiffs  in  error;  and  that,  aside  from 
any  construction  of  the  Act  of  Congress  of 
which  the  plaintiffs  in  error  complain  as  that 
on  which  the  court  of  appeals  based  any  con- 
clusion, there  are  other  grounds  which  would 
haye  led  to  the  same  result,  if  the  construe-  f  1T6J 
tion  of  such  Act  of  Congress  insisted  upon  by 
the  plaintiffs  in  error  had  been  adopted  by  tlie 
court 

On  the  other  hand,  it  is  insisted  by  the 
plaintiffs  in  error  that  this  court  has  jnnsdio- 
tion  to  reyiew  the  Judgment  of  tbe  state  court, 
under  the  second  clause  of  section  701)  of  the 
Reyised  Statutes,  because  there  was  drawn  in 
question  the  yalidity  of  statutes  of  the  State 
of  New  York  and  of  an  authority  exercised 
under  those  statutes,  on  the  ground  of  their 
being  repugnant,  as  they  were  finally  con- 
strue by  the  state  court,  to  the  proyistons  of 
an  Act  of  Congress. 

Without  discussing  this  question  of  Jurisdic- 
tion, it  is  sufficient  to  say  that  a  majority  of 
the  court  are  of  opinion  that  this  court  has 
Jurisdiction.  As  our  conclusion  is  that  the 
judgment  of  the  state  court  must  be  affirmed, 
it  is  not  important  to  discuss  at  any  length  the 
qi«stion  of  Jurisdiction,  because  whether  the 
Witt  of  error  is  dismissed,  or  whether  the 
Judgment  is  affirmed,  the  resvlt  is  the  same,  of 
allowing  the  Judgment  of  tlie  state  court  to 
stand  in  full  force.  O 

We  proceed  now  to  giye  our  yiews  as  to 
the  case  upon  its  merits.  The  conclusion  of 
the  court  of  appeals,  in  its  concurrence  with 
the  supreme  court,  that  the  property  of  the 
University  exceeded  $8,000,000,  was  based 
upon  the  modifications  made  by  the  supreme 
court,  in  its  Judgment,  of  the  findine  of  the 
surrogate  as  to  the  yalue  of  the  bnfldmgs  and 

runds.  The  court  of  appeals,  in  its  opinion 
181),  states  that  it  agrees  with  the  supreme 
court  in  those  modifications,  although  ft  was 
probably  bound  by  the  findings  of  that  court, 
as  there  was  contradictory  endenoe  in  regard 
to  such  yalue.  This  court  certainly  is  bound 
by  the  findings  of  the  supreme  court  and  of 
the  court  of  appeals  on  that  subject  The  re- 
mainder of  the  question  before  us  depends 
wholly  upon  documentary  eyidence,  and  upon 
the  construction  of  statutes  and  of  written  pa 
pers. 

The  court  of  appeals,  in  approaching  the 
question  as  to  whether  the  property  in  oontro- 
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thAi  Um  defendanto  expected  to  contest  his 
right,  instead  of  conceding  it.  and  thnt  it 
was  Ume  be  should  assert  that  right  im  a 
court  ol  Justice. 

This  principal  note  and  mortgage  were 
•xrcuted  in  1859.  The  detendauU  foreclosed 
and  got  possession  of  the  property  in  1863. 
The  present  suit  was  brought  in  1684, 
twenty-two  Tears  after  the  foreclosure  pro- 
cecdings^  ana  after  the  possession  by  the  de- 
fendants, everything  about  it  being  notorious 
and  open  to  be  known  to  anybody.  And  if 
we  can  toppoee  that  the  plaintiff'!  mental 
life  was  a  blank  up  to  1869,  there  are  still 
fifteen  years  of  silence  and  inaction  and  laches 
nnaooounted  f^.  It  is  obvious  that  at  that 
time  he  had  soflicient  knowledge  to  under- 
stand that  his  property  had  passed  from  him ; 
that  it  was  tn  tne  possession  of  the  defendants ; 
that  it  was  claimied  that  the  transfer  was  ob- 
tained under  Judicial  proceedings,  and  that 
he  must  have  known  that  these  proceedings 
were  open  to  investigation ;  and  yet  from  that 
time  up  to  1884,  a  period  of  fifteen  years,  no 
movement  was  made  to  subject  the  parties  to 
Ic-jnl  proceedingf)  for  relief  against  the  frauds 
an  1  impositions  that  had  been  practised  upon 

.NO  hlntfrance  Is  snggested  during  all  this 
f'tte  to  any  action  by  him.  The  sole  reason 
g.^cn  is  that,  because  he  could  not  get  Mr. 
Bcatty,  ho  could  not  get  any  other  lawyer 
%uom  be  could  rely  upon,  or  who  could  put 
him  in  possession  of  tM  facU  he  needed :  and 
this  declaration  is  made  in  the  face  of  the 
fact  that  every  step  on  which  the  defendants 
had  to  rely  were  mortgagee,  duly  recorded 
Ittdgments  rendered  in  open  court,  sales  made 
In  public  and  actual  possession  for  twenty- 
two  years  of  the  property  in  controversy. 

We  do  not  neea  to  rely  exclusively  on  the 
Statute  of  LimiUtions  of  the  SUte  of  Cali- 
fornia, which  makes  five  years  the  longest 
eriod  allowed  for  bringing  suit  in  cases  of 
is  kind.  It  is  sufficient  to  say  that  as  a 
court  of  equity  is  governed  by  the  analogies 
of  the  Statute  of  Limitations  of  a  court  of 
law.  and  as  the  oblect  of  this  suit  is  to  do 
what  generally  could  be  done  at  law,  namely, 
feoover  possession  of  real  estate,  and  as  the 
plaintiff  is  equally  guilty  of  the  laches 
which  a  court  of  equity  regards  in  the  same 
spirit  it  does  the  Sutute  of  LimiUtion,  this 
unexplained  delay,  after  the  plaintiff  had  re- 
coveted  whatever  mental  capacity  he  now 
has.  must  stand  as  a  sufficient  bar  to  the  suc- 
ceflsful  prosecution  of  this  suit 

Even  the  principle  of  a  court  of  equity, 
that  time  does  not  begin  to  run  against  a 
partv  on  whom  a  fraud  has  been  committed 
until  that  fraud  has  been  discovered,  can  do 
the  pUintiff  no  good  in  the  present  case. 
That  he  knew  about  the  fraud,  if  there  was 
one,  in  1869,  whan  he  applied  to  Beatty, 
who  refused  to  take  his  case ;  and  that  the 
facts  out  of  which  he  was  bound  to  know 
thU  fraud,  if  his  bill  be  true,  existed,  were 
open,  were  patent  and  could  not  fail  to  be 
discovered  by  anr  sort  of  inquiry  or  inves- 
tigation,—-is  so  sJear  that  there  is  no  room  for 
the  doctrine  of  his  having  discovered  these 
fsdi  only  a  year  or  two  before  the  suit  was 


brought,  or  indeed  after  he  had  employed 
counsel. 

It  is  a  part  of  this  general  doctrine,  that 
to  avoid  the  lapse  of  time  or  Statute  of 
Limitation,  the  fraud  must  have  been  one 
which  was  concealed  from  the  plaintiff  by 
the  defendant,  or  which  was  of  such  a  char- 
acter as  necessarilv  implied  concealment. 
Neither  of  these  principles  can  apply  to  the 
defendants  in  this  case.  The  acts  which 
constituted  the  fraud  as  alleged  in  the  bill 
were  open  and  public  acts.  The  note  and 
the  mortgage  were  recorded  in  the  proper 
public  office  of  the  proper  county.  The 
possession  of  defendants  was  obtained  by 
Judicial  proceedings  which  were  open  to 
everybody's  examination,  and  which  were 
proMbly  well  known  in  the  entire  commu- 
nity. The  very  circumstance  that  in  1860  the 
plaintiff  consulted  a  lawyer  upon  this  sub- 
ject, shows  that  he  was  aware  of  the  fact  that 
defendants  were  contesting  his  rights  to  the 
propefty,  and  that,  if  he  nad  made  any  in- 
quiry at  all,  he  must  have  known  of  the 
proceedings  on  which  they  rested  their  title. 

Under  all  the  circumstances  of  the  case, 
we  are  satisfied  that  the  two  Judges  who  held 
the  circuit  court  were  lustiflcd  m  sustainini; 
the  demurnT  to  the  bill.     The  dtciu  is  thtr^- 
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0eeS.CBep<]rtar^  ed.  UfrAU 

Bniew  €f  $UUe  deeUhn^federal  ^H^Mtion — Oor- 
neU  Uniterwitp — condruction  of  charter ^^ 
Umit  a$  to  pn^ptrtjf — agreement  betvwn  State 
ef  New  York  and  Sera  ObmeU—proJUe  to  be 
made  not  part  pfpurekaee  priee-^H  to  the 
UnitenUf^StaU,  as  cueMian-^Mtgation  qf 
6taie~-proeeed§  ofeaie  ^lande, 

L  This  ooort.  In  levlswtnir  a  decMon  of  a  slate 
eocut,  eao  only  onnsMer  federal  quastioaa. 

&  The  dedatoo  of  the  New  Tork  Ooort  of  Appeals 
thatOomeU  Unlvenlty  had  no  power  to  take  or 
hold  any  moie  piupeity  than  $a.O0Q.0Qa  and  that 
the  husband,  heirs  and  next  of  kin  of  Mn.  Flake 
oonld  avafl  themselves  In  this  oate  of  the  taot 
that  the  Uolvenltjr  at  her  death  held  propertj  tip 
to  the  pceserfbed  Itanlt,— does  not  InrolTe  any 
f  edeial  queKlon.  bat  depends  on  the  ehMter  of 
the  Unlvefstty  and  the  stat^  law,  and  sack  deels- 
too  is  binding  on  this  oonrL 

&  ms  ooort  is  also  bound  bj  the  flndliiffs  of  tlM> 
New  Tork  Sapreas  Ooort  and  Oourt  of  Appeals 
that  the  property  of  OoraeU  Unlventtr  ezoeeded 

nsjooOiOOQ. 

4.  Bj  the  tme  eoostniotloa  of  the  afiwmeot  of 
A^.  4.  laiS.  between  the  State  of  New  Tork  and 

OomelL  iixtj  oeats  per  ears  was  the  por- 
prtee  of  the  land  scrip  sold  to  him  nndsr  the 
New  Tork  Aet  of  Apr.  10. 18SS,  bet^  the  ssaas 
prevtooslj  dooatad  tqr  the  Aet  of  Ooogrsss  of 
Joly  tk  isii;  for  a  eoOete. 

5.  Under  said  sgnfiawit,  the  ptoAls  to  be 
by  Mr.  Cornell,  althoogk  to  be  paid  totothei 
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treMuiT.  ware  no  portion  of  the  parchase  price 
of  the  aortp,  bat  were  to  to  paid  tn  by  blm  ae  hit 
prolttiandto  be  recelTed  by  the  State aa  aaepa- 
isto  fund  to  be  the  property  of  the  Cornell  Unl> 
Tcnltyandtobeknownaathe**ComeU  Bndow* 
moot  Fand,**  the  iDoome  of  wbiohwaatobepald 
to  the  Unlrenlty  for  ita  general  pnrpoaea. 

C  9y  the  terma  of  the  agreement,  the  legal  title  to 
the  landa  located  by  Mr*  Oomell  under  the  aorip 
waa  Tcatod  In  hinu  on  hia  reoeiylog  the  patenta 
therefor;  and  the  proflta  realiaed  from  the  aale 
of  the  landi,  beyond  the  porohaae  price,  were  a 
gift  by  him  pemnaDy  to  the  Univerrity,  and  not 

I  from  him  aa  agent  of  theState  or  of  the  United 

T.  The  State  became  the  custodian  of  such  proftti, 
not  under  the  Act  of  Oongreee,  but  under  the 
duty  It  aaramed  to  take  care  of  the  fund  aa  one 
belonging  to  the  UnlTeraity,  and  to  appropriate 
the  income  to  ita  geoeral  purpoaee. 

8.  The  State  waa  under  no  obligation  to  treat  aa 
falling  within  the  prorislona  of  the  Act  of  Con- 
gren  any  other  moneya  than  thoae  derlTCd  from 
the  Mid  sale  of  auch  scrip,  nor  any  moneya  de- 
rived from  the  aale  of  the  landa  which  Mr.  Oor- 
neO,  the  purchaser  of  the  scrip,  should  locate  and 
recelTe  patents  for. 

t.  Such  Act  of  OoDgress  waa  not  riolated  In  the 
transaction  between  the  State  and  Mr.  Cornell, 
and  the  moneya  and  property  derived  from  the 
saleof  the  lands  by  the  latter  formed  part  of  the 
18,000,000  of  property  held  by  the  University.  ' 

[No.  1224] 

Argwd  AjnH  8^  9,  2890.    Decided  Ma^  19, 

1890. 

rr  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  the  Judgment 
of  said  court  entered  Dec  12,  .1888,  establish- 
ing as  its  judgment  the  Judgment  of  the  Court 
of  Appeals  oi  New  York  rendered  Nov.  27, 
1888,  affirming  the  judgment  of  the  said  Su- 
preme Court  entered  Dec.  14, 1887.  reversing 
the  surrogate's  decree  and  adjudging  that  at 
the  time  of  the  death  of  Jennie  McGraw  Fiske 
the  Cornel]  Universitj  bad  already  reached  the 
limit  of  property  prescribed  by  its  charter  and 
was  not  enutled  to  and  could  not  take  or  hold 
any  of  the  property  devised  or  bequeathed  to 
it  by  her  last  will  and  testament,  and  bad  no 
right,  title  or  interest  in  or  to  the  same;  and 
that,  at  her  decease,  the  legal  right  and  title  in 
and  to  all  of  the  property  so  devised  and  be- 
queated  by  her  to  the  Cornell  University  passed 
to  and  vested  in  the  appellants  according  to 
their  several  rights  therein.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meetre,  Edwin  CouBt^man,  C^eo.  F. 
Edmonds  and  Bamv£l  D.  HaUiday,  for  plain- 
tiffs in  error: 

The  state  appellate  courts  erred  In  holding 
that  such  portion  of  the  avails  and  profits  of 
the  sales  of  land  scrip,  under  the  ComeU  con- 
tract with  the  State,  as  were  included  in  what 
is  known  as  the  "  Cornell  Endowment  Fund," 
was  not  a  part  of  the  trust  fund  created  by  the 
Act  of  Congress,  and  was  not  controlled  and 
regulated  by  the  provisions  of  the  Federal  Stat- 
ute. 

The  capacity  of  the  United  States  to  contract 
Is  co-extensive  with  the  duties  and  powers  of 

Sovemment    Every  contract  which  subserves 
le  pcrformanoe  of  a  duty  may  be  rightfully 
made. 
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UniUd  8Uiie$  t.  Maurice,  9  Brock.  96, 109, 
110;  United Siateer.  TitiffOf,  80  U.  a  5  Pet  114 
(8:66);  United  8ta(e$  v.  Bradley.  86  U.  a  10 
Pet  848(0:448);  United  8tate$Y.Bdd$tm,  71 U. 
S.  10  WiUl.  896, 407(19: 987, 940);  UniiedStnf^ 
T.  Linn,  40  U.  8. 15  Pet  290, 811  (10: 742, 7501. 

The  same  principle,  in  all  ita  plenitude,  ap- 
plies to  the  otate. 

Danotdi  y.  8taU,  89  N.  Y.87,44;  Fl»ple  r. 
Stephene,  71  N.  T. 627;  MeMaeter  w.State,  108 
N.T.642. 

The  grant  by  the  United  States  to  the  State 
upon  conditions,  and  the  acceptance  of  the  grunt 
by  Uie  State,  constituted  a  contract  bindiug 
upon  Uie  State. 

MeOehee  v.  Mdthie,  71  U  8. 4  Wall  148, 156 
a8: 814, 818):  O^iieago  <9  JT.  W.R  Oa.  v.  Audi- 
tor-Oeneral,  68  Mich.  79, 91. 

The  contract  created  a  trust  setting  apart  n 
permanent  fund  for  educational  purposes. 

Barina  t.  Dabngf,  86  U.  8. 19  WalL  1,  9  (22: 
90, 94);  Bwann  t.  Lindsey,  70  Ala.  620. 

Trusts  so  declared  correspond  to  those  be- 
tween individuals,  and  the  same  remedies  will 
apply. 

Sinking  Fund  Chmn,  t.  Walker,  6  How. 
(Miss.)  148, 184;  1  Perry,  TrusU,  §  80. 

Ev^one  competent  to  enter  into  a  contract 
or  to  deal  with  the  legal  title  to  property,  may 
vest  it  in  trustees  for  the  purpose  of  carrying 
out  his  inteotion. 

1  Perry,  Trusts,  g§  28,  287;  EguitabU  Jrt/sl 
Co,  V.  liiher,  106  III.  189. 

Congress  may  grant  public  lands  for  educa- 
tional purposes  upon  such  terms  and  condi- 
tions as  that  body  may  choose  to  insert  in  the 
grant 

United  8tate$  y.  BaU,  98  U.  8.  367, 868  (26: 
184,  186). 

The  State  has  a  legal  capacity  to  take  and 
execute  trusts  for  every  purpose. 

1  Perry.  TrusU,  S§  40, 41;  McD&nogh  T.  Mur- 
doch. 66  tf.  8. 16  How.  867,  416  (14:  782,  766); 
Miiford  v.  Reynoldi,  1  PhilL  (Ch.)  186, 194. 

Tbe  trust,  irrespective  of  the  Act  of  C>ingress^ 
would  be  sustained  as  valid  in  the  courts  of 
Eugland  and  the  United  States. 

OdeU  T.  Odett,  10  Allen,  1,  and  cases  cited 
Ftrin  T.  Carey,  66  U.  8.  24  How.  466  <26;  701) 
Vidal  T.  Oirard,  43  U.  8.  2  How.  127  (11: 205» 
Magdalen  CoUege  v.  Atty-Oen.  6  H.  L.  Cas.  189 
PrnpcU  V.  St.  Oeorg^e  Eaepitai,  6  H.  L.  Caa. 
838. 

The  courts  will  enforce  the  provisions  of  the 
trust  according  to  law  and  the  terms  of  the 
trust. 

2  Perry,  Trusts,  g  707.  and  cases  cited;  Bar- 
num  ▼.  BaUimore,  62  Md.  277, 298. 209;  BecfU 
T.  Canal  Board.  66  K.  T.  890;  2  Dillon,  Mun. 
Qom.  ^  667, 909,  and  cases  cited. 

The  legal  title  to  the  trust  property  vested, 
under  the  grant,  in  the  State,  as  trustee,  for  the 
particular  purpose  specified. 

BehuUnberg  v.  Harriman,  88  U.  8. 21  Wall 
44, 60  (22:551, 664);  Leatenwrth,  L.  A  G.  R.  Co. 
V.  United  Statee.  92  U.  8.  788, 741  (28: 684. 687); 
Mieeouri,  K.AT.R.  Co.  t.  Karnae  Flac  B.  Co. 
97  U.  8. 491, 496  (24: 1096, 1096);  8t,  JoeeOk  J 
D.  a  B.  Co.  V.  Baldwin.  108  U.  8.  426, 429  (26: 
678, 679);  Wood  v.  Burlington  db  M.  A.  R.  Co. 
104  U.S. 829, 882  (26:772,778);  Van  Wftck  v. 
KnetaU,  106  U.  8. 860.866(27:201. 202);  Wrighi 
T.  BoeOerry,  121  U.  S.  488, 600  (80: 1089, 1041 ); 
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Rutherford  ▼.  Grtens,  15  XT.  8.  d  Wheat.  106  (4: 
218). 

A  legia1ati?6  grant  operates  as  a  law  as  well 
as  a  transfer  of  the  property. 

at  I\na,  M.^M.B.  (h.  ▼.  Oreenhaigh,  26 
Fed.  Hep.  568. 

Both  in  respect  to  real  and  personal  property, 
a  trustee  to  receive,  manage  and  disburse  is  the 
owner  of  the  prepay. 

1  Perry,  Trusts,  §  805:  JBbrrit  v.  American 
Bible  6oc.  2  Abb.  App.  Dec.  820;  Brewter  ▼. 
Striker,  2  N.  Y.  19. 81;  Hathaway  y.  Hathavoay, 
87  Hun,  265;  ^agett  y.  Perkins,  2  N.  Y.  297, 
805;  Adam$  ▼.  PSny^d  N.  Y.  487,  497;  Marx 
y.  MeOlynn,  88  N.  Y.  875,  876;  Qoedrieh  ▼. 
Milwavkee,  24  Wis.  422, 431;  Ikvin  t.  ffender- 
thoot,  82  Iowa.  194;  Neileon  t.  Lagow,  68  U.  8. 
12  How.  98,  107  (18:  909.  918);  Oulberteon  ▼. 
Witdeek  Co,  127  U.  8.  827  (22: 184);  Western  R 
Co.  V.  Nolan,  48  N.  Y.  518.  617;  Bennett  ▼.  Oar- 
lock, 79  N.  Y.  802:  BramhaU  ▼.  Ferric,  14  N.  Y. 
46;  Donovan  v.  Van  Dc  Mark,  78  N.  Y.  244; 
Woodward  v.  Jamf«,  115  N.  Y.  846.  856,  857; 
Bataae  ▼,  Bumham,  17  N.  Y.  569,  570. 

Title  to  fund  must  forever  remain  in  trustee. 

EquitabU  Truct  Co,  ▼.  FUIier,  106  Dl.  195;  2 
Perry,  Trusts,  g  602,  note  g,  and  cases  cited; 
Barbers.  Cary,U K. Y. 897; Kiceam v. Dierkcs, 
49  N.  Y.  602. 

The  duties  and  powers  of  trustees  cannot  be 
-delegated  to  others. 

1  Perry,  Trusts,  §g  287, 402.  and  cases  cited; 
Newton  v.  Broneon,  18  N.  Y.  587;  Qroter  v. 
Bale,  107  111.  688, 642;  Flower  ▼.  Elwood,  66  UL 
440, 449;  St.  Louie  ▼.  Pricct,  88  Mo.  612. 

The  trustee,  after  accepting  office,  cannot  be 
relieved  nor  discharged  without  the  consent  of 
all  the  parties  in  interest,  except  for  cause  and 
by  the  decree  of  a  competent  court 

1  Perry,  Trusts,  §§  268,  274,  401,  and  cases 
died;  Bitfendorfr.  J^aker,  10  N.  Y.  246, 250; 
Thatcher  v.  Oandce,  4  Abb.  App.  Dec  887; 
Oniocr  T.  HaUiday,  11  Paige,  814,  819,  5  N.  Y. 
Ch.  L.  ed.  148,  itf ;  Brcnnanr.  Witleon,  71 N. 
Y.  502,  506. 

The  trustee  cannot,  when  the  trust  is  created 
for  a  specific  purpose,  divert  the  property  from 
the  appointed  purpose. 

1  Perry,  Trusts,  §  886,  note  a,  and  cases  cited; 
JDunham  t.  Milhoue,  70  Ala.  596;  Loving  v. 
Brodie,  184  Mass.  468.  469;  Icham  v.  Delaware, 
Z.  d  W.  R  Co.  11  N.  J.  Bq.  227;  Lee  v. 
i9brt0n,lO4K.Y.  541,542;  Wetmorcy.  Porter, 
02  N.  Y.  77. 

The  subject  of  the  trust  cannot  be  used  for 
another  and  foreign  purpose  without  the  con- 
sent of  the  party  for  whose  benefit  it  was  cre- 
ated. 

Story  r.  New  York  E.  R  Oo.  90  N.  Y.  124. 
157;  Watertown  v.  Cowen,  4  Paige,  510, 8  N.  Y. 
Ch.  L.  ed.  586;  Eunter  v.  Sandy  Hill.  6  Hill. 
407,  412;  Adame  t.  Saratoga  R  Oo.  11  Barb. 
414,  450;  Barclay t. EoweU,  81 U.  8.  6Pet  498 
(8:  477);  Warren  v.  Lyone.  22  Iowa,  851; 
Bellman  v.  McWiUiame,  70  Cal.  449. 

The  right  of  the  beneficiary  to  the  income 
may  be  so  limited  l^  the  terms  of  the  trust  that 
his  creditors  cannot  teach  it. 

Broadway  Nat.  Bank  v.  Adame,  188  Mass. 
170;  mehete  t.  Eaton,  91  U.  8.  716  (28:  254); 
J^dey.  ir<NN2t, 94 17.8.528(24:  264);  Wetmore 
▼.  Trudow,  51  K.  Y.  888;  Locker.  Maibett,  8 
Abb.  App.  Dea  69. 


The  courts  have  no  power  to  destroy  or  Im- 
pair a  valid  trust  nor  to  authorize  the  fund  to 
be  alienated  or  diverted  from  its  proper  purpose 
or  custody. 

Douglae  v.  Orvger,  80  N.  Y.  15;  T^nt  v. 
Howard,  89  N.  Y.  171, 181;  Harvard  College  v. 
Society,  8  Gray,  280.  801;  Inehee  v.  HiU,  106 
Mass.  575.  578;  Taylor  v.  Buber,  18  Ohio  8L 
288;  Bowditch  v.  Andrew,  8  Allen,  889.  84 1; 
Smith  V.  Harrington^  4  Allen,  566;  S/iort  v. 
Wileon,  18  Johns.  88. 

An  Act  of  the  Legislature  would  be  ineffect- 
ual to  terminate  the  trust. 

Stone w.  Framingham,  109  Mass.  803;  Sioann 
V.  Lindeey,  70  Ala.  507, 621;  Baring  y.  Dabney, 
86  U.  8.  19  Wall.  1.  9  (22:  90.  94). 

The  United  States,  as  donor,  cannot  revoke 
the  trust  or  resume  the  title  to,  or  control  of,  the 
fund,  without  the  consent  of  all  the  parties  in 
interest,  ei^ccptfor  a  forfeiture  of  conditions  in 
the  grant 

1  Perry,  Trusts,  %  104,  and  cases  cited;  Oil- 
chriet  V.  Stevenson,  9  Barb.  9,  15;  leham  v. 
Delaware,  L.  dt  W.  R.  Oo.  11  N.  J.  Ea.  227; 
Adafne  v.  Saratoga  R  Oo.  11  Barb.  414,  450; 
Cincinnati  v.  White,  81  U.  8.  6  Pet.  48*J 
(8:  45^);  Van  Wyek  v.  KnewOe,  106  U.  8.  860 
(27:  201). 

Nor  can  the  trustee,  by  any  act  of  his  own, 
devest  himself  of  or  convey  away  the  legal  title 
to  the  fund,  particularly  to  persons  having 
knowledge  or  notice  of  the  trust 

Beid  V.  Bank  of  Mobile,  70  Ala.  199;  Sitann 
T.  Lindeey,  Id.  507,  521;  f^  v.  Borton,  104N. 
Y.  451;  Wetmore  v.  Porter,  92  N.  Y.  77; 
Stockton  V.  Newark,  42  N.  J.  Eq.  681 ;  Pierce  v. 
Weaver,  65  Tex.45;  D<w5<?Wv.  Opperman,  2L. 
R.  A.  644,  111  N.  Y.  582,  688;  Garner  v.  Oer^ 
mania  L.  Ine.  Cb.  1  L.  R  A  256.  110  N.  Y. 
266.  270;  Brennan  v.  Willson,  71  N.  Y.  502; 
LitehMd  v.  Parker,  64  N.  H.  443;  Boadley  v. 
San  Franeieeo,  124  U.  8.  640  (81:  554). 

Any  conveyance  or  disposition  of  the  fund, 
in  violation  of  the  terms  of  the  trust,  would  be 
nugatory  and  ineffectual  to  pass  the  title. 

F^msworth  v.  Minneeota  A  P.  R  Co.  92  U. 
8.  50,  65  (28:  680,  685);  Bwann  v.  MiUer,  82 
AUl  580. 

Whoever  receives  property  knowing  that  It 
is  the  sublect  of  a  trust,  and  has  been  trans- 
ferred by  the  trustee  in  violation  of  his  duty  or 
power,  takes  it  subject  to  the  right  not  only  of 
the  ceetui  que  truet,  but  also  of  the  trustee,  to 
reclaim  possession  or  to  recover  for  its  conver- 
sion. 

Wetmore  v.  Porter,  92  N.  Y.  77;  Do7d  v. 
Berry,  18  Fed.  Rep.  121;  Smith  v.  Bowen,  85  N. 
Y.  88;  Zimmerman  v.  Rinkle,  108  N.  Y.  282. 

Property  once  charged  with  a  valid  trust  will 
be  followed  in  equity  Into  whosesoever  hands 
it  comes,  and  he  wfll  be  charged  with  the  exe- 
cution of  the  trust,  unless  he  is  a  purchaser  for 
value,  and  without  notice. 

1  Perry,  Trusts,  §|  38.  884.  and  cases  dted. 

Every  sale  or  transfer  of  property,  in  breach 
or  contravention  of  a  trust,  ii  voia. 

Oruger  v.  Jonee,  18  Barb.  467;  Douglat  v. 
Oriiger,  80  N.  Y.  15, 19. 

Where  one  party  has  acquired  the  legal  titto 
to  property  to  which  another  has  a  better  right, 
a  court  of  equity  will  convert  him  into  a  trustee 
of  the  true  owner. 

Johneon  t.  Towd^f,  80  U.  8. 18  Wall.  72,  86 
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amocmts  actaallj  expended  and  liabilities  in- 
curred for  such  purposes.  But  it  is  expressly 
agreed  by  the  party  of  the  second  part  that  he 
-will  not  sell  any  portion  of  said  lands  at  a  price 
below  the  minimum  yaluation  thereon,  which 
may  from  time  to  time  be  fixed  by  the  com- 
missioners of  the  land  office,  without  first  ob- 
taining their  consent  to  do  so  in  writing. 

'  *Ttiird.  That  the  stipulations  and  conditions 
of  this  agreement  shall  applv  to  each  and  eveiT 
parcel  of  scrip  assigned  and  delivered  to  saia 
party  of  the  second  parttunder  this  agreement, 
and  the  comptroller  shall  defer  or  suspend  fur- 
ther assignments  and  deliveries  of  scrip  when- 
ever the  party  of  the  second  part  fails  to  per- 
form such  stipulations  and  conditions  in  respect 
to  any  scrip  sold  and  delivered  to  him  under 
this  agreement,  until  they  have  been  complied 
with.  Except,  nevertheless,  that  stocks  or 
bonds  as  securi^  for  the  return  and  mortgage 
of  lands  located  under  scrip  issued  to  the  party 
of  the  second  part  shall  in  no  case  be  required 
when  there  shall  remain  in  the  hands  of  the 
comptroller,  by  virtue  of  this  agreement,  mort- 
gaged lands  not  released,  equal  in  quantity  to 
toe  scrip  which  may  be  issued  to  the  party  of 
the  second  part,  and  remain  not  located  and 
1^86 1      mortgaged  as  provided  by  this  ajB^eement. 

"Foimh.  That  as  often  as  and  whenever  the 
party  of  the  second  part  shall  furnish  a  de- 
scription of  any  of  the  lands  selected  and  lo- 
cated by  him  under  and  by  virtue  of  said  scrip, 
he  shall  immediatelv  execute  a  mortgage  there- 
on to  the  people  or  this  State,  to  be  approved 
by  the  attoroev-general,  conditioned  that  the 
said  party  of  the  second  part  will  fully  keep 
and  perform  eadi  and  every  of  the  terms  and 
conditions  he  is  required  to  do,  keep  and  per- 
form. And  this  agreement  is  declared  to  be  a 
continuing  a^ement,  and  a  suit  or  suits  at 
law  or  in  equity  ma^  be  from  time  to  time  in- 
stituted and  maintained  thereon,  and  upon 
any  or  all  of  said  mortga^,  for  any  violation 
of  such  terms  and  conditions,  whenever  such 
violation  may  occur.  Said  mortgages  shall 
be  delivered  to  the  comptroller,  or  to  the  oom- 
missioDcrs  of  the  land  office. 

"  Fifth.  Whenever  the  party  of  the  second 

{)art  shall  sell  or  dispose  of  any  section  of  the 
ands  acquired  by  him  under  this  agreement, 
and  pay  into  the  treasury  of  the  State  the  net 
profits  resulting  from  such  sale,  after  the  de- 
ductions hereinbefore  mentioned  and  provided 
for,  the  party  of  the  first  part  shall  execute 
and  deliver  to  the  party  of  the  second  part  a 
full  and  sufilcient  release  of  the  portion  sold 
from  the  lien  of  the  mortgage,  to  that  a  clear 
title  can  be  vested  in  the  purchaser  or  pur- 
chasers. « 

"Sixth.  That  of  the  moneys  arising  from 
sales  or  leases  made  by  the  party  of  Uie  second 
part,  and  paid  into  the  state  treasury,  as  here- 
in provided,  a  proportion  equal  to  thirty  cents 
per  acre  shall  be  added  to  and  form  a  part  of 
the  fund  known  and  designated  on  the  records 
of  the  comptroller's  office  as  the  '  College  Land 
Scrip  Fund,'  and  the  remainder  shall  constitute 
a  separate  and  distinct  fund,  which  shall  be 
the  property  of  the  Cornell  University,  to  be 
known  as  the  '  Cornell  Endowment  Fund,'  the 
principal  of  which  shall  forever  remain  unim- 
paired, the  income  to  be  annually  appropriated 
by  the  Legislature,  and  paid  over  from  time  to 

488 


time  to  the  trustees  of  the  Cornell  University, 

to  be  by  them  devoted  to  the  purposes  of  the      [ISTi^ 

institution. 

"  Seventh.  That  the  said  'party  of  the  second 
part  further  agrees  to  purchase  the  whole  of 
the  aforesaid  scrip  and  select  and  locate  lands 
under  and  by  virtue  thereof,  and  execute  mort- 
gages thereon  as  hereinbefore  provided,  within 
four  years  from  the  date  hereof,  and  that  he 
will  sell  the  lands  within  twenty  years  from 
date,  and  pay  the  net  profits  arising  from  such 
sales  into  the  treasury  of  this  State,  and  until 
the  same  shall  be  so  sold  and  the  net  profits  so 
paid  he  will  pay  all  taxes  which  may  be  as- 
sessed thereon,  and  preserve  and  maintain  a 
title  thereto  unimpaired,  to  which  the  liens 
created  by  eaid  mortgages  shall  attach.  And  if 
any  event  shall  occur  making  it  needful  for  the 
people  of  this  State  to  incur  any  expense  to 
preserve  the  lien  of  said  mortgages,  the  same 
shall  be  paid  out  of  the  proceeds  of  the  sales  of 
said  lands.  And  if,  alter  the  expiration  of 
the  period  of  four  years  hereinbefore  fixed, 
any  of  said  scrip  shall  remain  with  this  State, 
and  not  have  been  paid  for  by  the  party  of  the  ' 
second  part,  the  same  shall  be  released  there- 
after from  the  conditions  and  stipulations  of 
this  agreement." 

The  court  of  appeals  says  (p.  122):  "  There 
was  no  sum  provided  in  the  Act  of  Congress 
for  the  sale  of  the  scrip.  It  was  in  the  discre- 
tion of  the  State  to  sell  it  at  any  price  it  could 
obtain,  either  at  public  or  private  sale;  and  il 
could  sell  the  whole  or  any  part  of  such  scrip 
at  any  time,  but  the  proceeds  of  such  sale  were 
to  be  invested  under  the  Act  of  Congress  and 
the  income  applied  as  therein  provided  for. 
If  there  be  any  ambiguity  in  the  meaning  of 
the  acreement  as  a  whole,  it  is  not  improper  to 
see  what  meaning  was  attached  to  it  bv  the 
persons  who  executed  it,  if  possible,  ana  also 
to  look  at  the  surrounding  facts,  so  that  we 
may  place  ourselves  in  the  same  position  as  the 
contracting  parties  and  thus  learn  what  was  in 
contemplation. 

"  It  is  known  that  at  the  time  of  the  paasaM 
of  the  Act  of  April  10,  1886,  sales  of  the  scnp 
had  almost  ceased.  It  was  thought  that  there 
was  a  good  chance  that  the  land  which  might 
be  located  under  this  scrip  would  in  the  future 
greatly  appreciate  in  value,  and  it  was  the 
wish  of  those  interested  in  its  welfare  that  the 
University  should  in  some  way  reap  the  bene- 
fit of  this  increase.  But  it  had  no  funds  to  r^jMn  . 
purchase  the  scrip,  and  it  needed  ready  money  1  ^aaj , 
as  an  income  to  aid  it  in  the  discharge  of  Ita 
duties  as  an  educational  institution.  Hence 
the  problem  was  to  find  someone  who  would 
purchase  the  scrip  and  pay  for  it,  and  then 
locate  and  sell  the  lands  at  the  higher  prices 
which  it  was  hoped  they  would  attain  and  give 
the  profits  to  the  University.  A  glance  at  the 
correspondence  between  Mr.  Cornell  and  the 
comptroller,  and  at  the  minutes  of  the  proceed- 
ing of  the  land  commissioners,  and  the  other 
evidence  in  the  case,  shows  that  there  was  no 
one  else  than  Mr.  Cornell  who  was  ever  thought 
of  as  a  person  who  would  take  upon  himMlf 
such  buraens,  troubles,  labors  and  responsibfl- 
ities,  for  the  purpose  of  giving  aw«y  all  the 
profits  which  might  in  &  future  arise  from 
such  sales.  It  is  seen  by  reference  to  that  cot- 
respondence  that  Mr.  Cornell  tad  the  oomp- 
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weU,  18  Yes.  Jr.  468;  Makm  y.  Methodist  Epis- 
copal Church,  27  N.  J.  Eq.  47;  Chiliek  t. 
Qvlick,fyi  N.  J.  £q.  498;  MeMiehad  y.  Hunt. 
83  K  0.  844;  Fox  t.  Cdrr,  16  Hun,  566. 

Mr.  Justice  BlatoSaford  deliyered  the  opin- 
ion of  the  court: 

This  is  a  proceeding  wnich  originated  in  the 
Surrogate's  Court  of  Uie  County  of  Tompkins, 
in  the  State  of  New  York.  John  McGraw,  a 
resident  of  Ithaca,  in  that  county,  died  May  4, 
1877,  leaving  as  his  only  child  and  heir  Jennie 
McGraw,  who,  on  the  14th  of  July,  1880,  at 
Berlin,  Qermany.  intermarried  with  Willard 
Fiske,  and  died  September  80, 1881,  at  Ithaca, 
her  place  of  residence,  after  reaching  the  age 
[163 J  of  41,  without  issue,  kaving  her  husband  sur- 
viving her.  John  McGraw  left  a  last  wiU  and 
testament,  which  was  duly  admitted  to  probate 
bv  the  surrogate  of  Tompkins  County,  and 
of  which  his  daughter,  Jennie  McQraw,  and 
Douglass  Boardman,  and  the  survivor  of  them, 
were  made  sole  executors.  His  daughter,  Jen- 
nie McGraw  Fiske,  also  left  a  last  will  and  testa- 
ment, by  which  she  made  Douglass  Boardman 
her  sole  executor,  and  which  was  duly  proved 
and  admitted  to  probate  by  the  surrogate. 
Excepting  about  from  $180,000  to  |160,000 
in  value,  which  came  to  her  by  devise  and  be- 
quest from  her  grandfather,  John  Southworth, 
the  title  to  the  estate  and  property  which 
formed  the  subject  of  disposition  by  her  will 
came  through  the  will  of  her  father,  John  Mc- 
Graw. 

On  the  8th  of  January,  1888,  after  due  cita- 
tion of  all  parties  interested,  there  was  a  judi- 
cial settlement  of  the  accounts  of  Douglass 
Boardman,  as  executor  of  Mrs.  Fiske's  estate, 
and  a  decree  entered  by  the  surrogate  confirm- 
ing all  pajrments  theretofore  made  by  the  ex- 
ecutor, and  dir^ting  the  balance  of  said  estate 
to  be  paid  to  Comdl  University,  as  her  resid- 
uary legatee,  and  also  a  decree  settling  the 
accounts  of  said  Boardman  as  surviving  ex- 
ecutor of  John  McGraw,  and  transferring  the 
balance  of  his  estate  to  the  estate  of  lirs. 
Fiske. 

On  the  6th  of  September,  1888,  on  the  peti- 
tion of  Willard  Fiske,  as  her  surviving  hus- 
band, the  decree  settling  her  estate  was  opened 
by  the  surrogate,  and  he  was  permitted  to  be 
heard  with  like  effect  as  if  he  had  appeared  on 
the  8th  of  January,  1888,  such  opening  being 
without  prejudice  to  payments  made  or  acts 
done  bv  Uie  executor  in  pursuance  of  her  will 
and  of  said  decree,  but  leaving  the  validity 
and  effect  of  those  acts  and  the  rights  of  the  re- 
spective parties  therein  for  future  adjudication; 
and  on  the  24th  of  October,  1888,  a  similar  or- 
der was  made  opening  the  said  decree  of  settle- 
ment in  both  estates,  on  the  application  of  cer- 
tain persons  as  the  heirs  and  next  of  kin  of 
Mrs.  Fiske,  and  also  on  the  application  of 
certain  legatees  and  devisees  under  John  Mc- 
Graw's  will.  Proofs  were  taken,  Uie  case  was 
heard  by  the  surrogate  in  November,  1885,  and 
on  the  25th  of  May,  1886,  he  made  and  filed 
1. 154  j  his  findings  and  entered  his  decision  and  decree, 
affirming  in  all  things  his  original  decrees  as  to 
the  two  estates.  On  the28d  of  June,  1886,  the 
several  contestants  made  and  served  their  ex- 
ceptions to  his  findings,  and  duly  appealed  to 
rhe  supreme  cou^  from  his  decision  and  de- 
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cree.  They  also  requested  him  to  make  cer- 
tain findings  upon  questions  of  fact,  and  rulings 
upon  questions  of  law,  some  of  which  requests 
he  granted  and  some  of  which  he  refuaeo,  and 
exceptions  were  taken  to  his  refusals. 

The  controversy  in  the  case,  so  far  as  it  pre- 
sents itself  for  our  consideration,  is  between 
Cornell  Universitv  on  the  one  side  and  the 
husband,  heirs-at-law  and  next  of  kin  of  Mrs. 
Fiske,  on  the  other  side.  It  was  provided  by 
section  5  of  the  charter  of  Cornell  Universitj 
that  it  might  "hold  real  and  personal  property 
to  an  amount  not  exceeding  three  mmions  of 
dollars  in  the  aggregate;"  and  the  material  ques- 
tion in  dispute  is  as  to  whether,  at  the  time  of 
the  death  of  Mrs.  Fiske,  on  the  80th  of  Sei>- 
tember,  1881,  the  University  held  real  and  per- 
sonal property  to  the  amount  of  three  milhont 
of  dollars  in  the  aggregate. 

Of  the  findings  of  fact  made  by  the  surrogate 
the  following  are  the  only  ones  which  seem 
material  to  the  case  as  it  is  before  us: 

*'62.  The  Cornell  University  has  had  at  all 
times  since  its  incorporation,  and  now  has,  legal 
and  corporate  capacity  to  take  by  gift,  grantor 
devise  real  property  in  the  Stateb  of  Michigan, 
Wisconsin,  Iowa,  Minnesota,  Ohio,  Indiana, 
Kansas  and  New  Jersey,  and  such  is  the  law  in 
those  States  respectively  concerning  ioreign 
corporations  like  the  University. 

"68.  The  Cornell  University  has  legal  capac- 
ity to  take,  and  did  take  by  devise,  all  the  real 
propertv  the  title  to  which  was  in  Jennie  Mc- 
Graw Fiske  at  the  time  of  her  death,  under  her 
last  will  and  testament,  situate  in  the  States  of 
Michigan,  Wisconsin,  Iowa,  Ohio,  Indiana  and 
New  Jersey." 

"66.  The  absolute  title  to  the  whole  of  the 
land  situated  in  New  Jersey  passed  under  the 
will  of  Mrs.  Fiske  to  Cornell  University." 

"75.  At  the  date  of  Mrs.  Fiske's  death,  Sep- 
tember 30,  1881,  Cornell  University  had,  held 
and  owned  real  and  personal  property  which  it 
derived  from  the  founder  and  other  friends  of 
the  University,  or  which  was  purchased  with 
funds  furnished  by  them  or  with  the  income  of 
such  funds,  and  which  property,  September 
80, 1881,  was  of  the  value  of  five  hundred  and 
ninety-eight  thousand  five  hundred  and  eighty- 
eight  and  ^  dollars  ($598,588.65)  in  the  aggre- 
gate." Then  follows  a  description,  bv  items, 
of  the  property  thus  held  ana  owned  by  the 
University,  with  the  separate  value  of  each 
item,  as  of  September  80,  1881.  The  last  item 
is  as  follows:  "The  farm  and  grounds  on 
which  the  university  buildings  are  located, 
consisting  of  about  260  aaes.  including  the 
buildings  and  reservoir,  169,688.88." 

"98.  The  following  Is  a  recapitulation  of  the 
findings  of  fact  relating  to  the  property  of  Cor- 
nell University,  viz.: 

"September  80, 1881,  Cornell  University  had, 
held  and  owned  the  property  derived  from  in- 
dividuals and  described  in  the  forgoing  75th 
finding  of  fact,  to  the  amount  and  ^nalue  of  not 
exceeding  $51N3,588.65  in  the  aggregate.  At 
the  same  time  Cornell  University  had,  held  and 
owned  the  property  derived  from  the  Nation 
and  State  and  described  in  the  foregoing  find- 
ings, to  the  amount  and  value  of  not  exceeding 
$2,088,012.78  in  the  aggregate,  as  follows: 
western  land  contracts,  $489,884.22;  western 
lands,  $1,648,17&66;  total,  $2,088,012.78. 
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located  under  it,  as  ther  should  be  rcoeived, 
«nd  that  they  should  be  'oeToted  to  the  purposes 
of  such  institution  or  institutions  as  have  been 
or  shall  be  created  by  the  Act— chapter  686  of 
4he  laws  of  1866'  (the  charter  of  Cornell  Uni- 
versity)—in  accordance  with  the  provisions  of 
the  Act  of  Congress  before  mentioned.  This 
^oes  not  mean  that  all  these  possible  profits  are 
to  be  deposited  in  the  state  treasury,  subject  to 
'  the  same  rules  that  would  obtain  in  the  case  of 
the  purchase  price  of  the  scrip,  but  only  that 
they  shall  be  aevoted  to  the  institution  created 
by  the  Act  of  1866,  In  accordance  with  the  pro- 
visions of  the  Act  of  Congress  already  men- 
tioned. Of  course  the  purchase  price— that 
which  was  fixed  by  the  comptroller— was  to  go 
into  the  treasury  and  be  invested  as  provided 
for  by  the  Act  of  Congress. 

"The  reference  in  the  above  section  of  the 
Act  of  1866  to  such  institution  or  institutions 
as  have  been  or  shall  be  created  by  the  Act- 
chapter  686  of  the  Lawsof  186(^— can,of  course, 
be  to  none  but  the  ComellUniversity ,  and  hence 
the  provision  in  the  agreement  that  the  profits 
shall  all  be  devoted  to  that  institution  was 
profer.  As  that  University  had  complied  with 
all  the  conditions  imposed  upon  it  by  the  State 
as  a  condition  to  its  right  to  receive  all  the  in- 
come from  this  fund,  the  right  to  it  could  not 
be  taken  from  it.  This  the  commissioners  of 
the  land  office  stated  in  their  report  to  the  con- 
stitutional convention  in  answer  to  a  request 
from  that  body  for  information  as  to  this  land 
scrip.  And  in  this  report,  under  date  of  July 
(108]  22, 1867,  the  comptroller,  as  a  member  of  the 
board  of  commissioners  of  the  land  ofl9oe,  and 
one  of  the  oflScers  who  executed  the  contract 
with  Mr.  Cornell  in  August,  1866,  stated  as  fol- 
lows: 'In  decidioff  .what  portion  of  the  income 
of  the  money  paid  into  the  treasury  under  the 
agreement  with  Mr.  Cornell  would  be  subject 
to  this  limitation'  (set  forth  in  the  Act  of  Con- 
gress) 'as  to  its  use  and  application,  the  com- 
missioners of  the  land  office  assumed  that  the 
prohibition  applied  only  to  the  purchase  money 
received  by  the  State  on  a  sale  of  the  scrip, 
■and. that  the  ultimate  profits  to  be  derived  from 
the  location  and  sale  of  the  lands  by  the  pur- 
•chaser  formed  no  part  of  the  purchase  money 
nod  need  not  therefore  be  included.  The 
nominal  price,  however,  which  was  fixed  on 
the  scrip  by  the  Act  of  1866.  and  for  which  it 
was  sold,  in  consideration  of  the  stipulation  to 
pay  over  the  net  profits,  being  less  than  the 
market  rates,  it  was  stipulated  m  the  sixth  sec- 
tion of  the  agreement  that  an  additional  thirty 
oents  per  acre  from  the  net  profits  should,  when 
such  profits  were  paid  into  the  treasury,  be 
added  to  the  purchase  money,  thus  increasing 
the  price  to  sixty  cents  per  acre,  the  current 
rate  for  the  scrip  at  the  date  of  the  transaction, 
and  limiting  the  purposes  to  which  it  may  be 
applied  in  conformity  with  the  terms  of  the 
grant  by  Congress.' 

"Here,  then,  in  addition  to  the  language  as 
used  in  the  agreement  itself,  which,  when  read 
as  a  whole,  seems  to  me  ouite  plain,  we  find 
what  Mr.  Cornell  waswillfnetodo,  as  set  forth 
in  bis  letter  to  the  comptroller  above  quoted 
from,  in  which  he  claims  the  Act  permitted  it, 
and  be  would  donate  the  profits  as  a  gift  from 
himself  to  the  University;  and  we  &d  in  an 
official  report  of  one  of  the  officers  executing 
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the  contract,  speaking  for  himself  and  associ- 
ates, what  was  their  understanding  of  this 
agreement.  From  all  sources,  the  agreement 
itself  and  the  separate  views  of  the  parties  to 
it,  it  appears  the  construction  should  be,  and 
was,  that  the  profits  formed  no  part  of  the  pur* 
chase  price  or  the  avails  of  the  sale  of  the  scrip 
by  the  State  (over  the  thirty  cents  per  acre,  fi 
realized),  and  that  such  profits  belonged  to  the 
University  by  the  gift  of  Mr.  Cornell,  the  ven- 
dee of  the  scrip  from  the  State,  the  income  to 
be  paid  to  the  trustees  of  the  University  for 
the  general  purposes  of  the  same."  [IMI] 

By  an  Act  passed  May  4, 1868  (Laws  of  New 
York  of  1868.  chap.  664),  the  Legislature  au- 
thorized  the  comptroller  to  invest  the  moneys 
which  might  be  received  in  excess  of  sixty  cents 
per  acre,  under  the  contract  of  August  4, 1866, 
and  which  thereunder  went  into  **the  Cornell 
Endowment  Fund,"  not  only  in  stocks  of  the 
United  States  or  of  the  State  of  New  York,  or 
in  some  other  safe  stocks  yielding  not  less  than 
fiYt  per  cent  per  annum  on  the  par  value  there- 
of (according  to  the  restriction  in  section  4  of 
the  Act  of  Congress  of  July  2, 1862),  but  also 
"on  bonds  secured  by  mortgage  upon  unin- 
cumbered real  estate,  atuated  within  this  State, 
worth  at  least  double  the  amount  secured  l^ 
such  mortgage."  The  Statute  also  provided  as 
follows:  ''The  said  fund  and  the  interest  and 
income  thereof,  subject  to  the  expenses  of  the 
care  and  management  of  the  same,  shall  be 
held  for  and  devoted  to  the  purposes  of  the 
ssid  Cornell  University,  in  pursuance  of  the 
contract  before  mentioned." 

As  to  this  Statute,  the  court  of  appeals  saya 
(p.  127}:  "This  must  be  taken  as  a  legishitive 
recognition  of  the  fact  that  the  agreement  of 
sale  to  Mr.  Cornell  was  for  thirty  (possibly  six- 
ty) cents  an  acre,  and  that  all  profits  belonged 
to  Mr.  Cornell,  but  that  by  an  agreement  he 
had  agreed  to  give  them  to  the  University  for 
the  genera]  purposes  thereof.  We  cannot  as- 
sume that  the  State  would  have  run  counter  to 
the  express  provisions  of  the  Act  of  Congress, 
by  enacting  that  the  purchase  price  of  the  scrip 
might  be  invested  in  a  manner  forbidden  by 
that  Act" 

In  1878  the  Legislature  appointed  a  com- 
mission, consisting  of  William  A.  Wheeler, 
John  D.  Van  Buren  and  Horatio  Seymour,  to 
ascertain  the  condition  of  the  land  grant  and 
to  report  whether  the  Acts  of  Congress  and  of 
the  Legislature  had  been  complied  with  in  the 
sale  and  disposition  of  the  lands.  The  first 
two  named  of  the  commissioners  reported  in 
April,  1874.  that  the  profiU  realized  by  Mr. 
0:)mdl  from  the  sale  of  the  lands  formed  part 
of  the  purchase  price  of  the  scrip,  while  (iov- 
emor  Seymour  reported  that  he  was  of  a  con- 
trary opinion. 

Tne  Legislature  ultimately,  and  by  an  Act 
passed  May  18, 1880  (Laws  of  New  York  of 
1880,  chap.  817>,  directed  the  comptroller,  upon     [  194J 
the  request  of  Cornell  Universi^,  to  assign, 
transfer,  pay  and  deliver  to   the  latter  "all  i 

monm,  securities,  stocks,  bonds  and  contracts 
constituting  a  part  of.  or  relating  to  the  fund 
known  as.  the  'Cornell  Endowment  Fund,'  now 
held  by  the  State  for  the  use  of  said  Univer- 
sity." This  was  done  because,  under  an  agree- 
ment made  between  Ezra  Cornell  and  his  wife, 
and  the  University,  oo  the  18th  of  Cctober, 
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to  the  amount  and  value  of  not  exoeedins 
$598,588.66  in  the  aggregate,"  were  reversed 
and  stricken  out,  but  only  in  so  far  as  the  ag- 
gregate of  $598,588.65  was  made  up  of  the  last 
Hem  in  the  75tb  finding,  namely,  the  farm  and 
university  buildings  located  thereon,  valued  by 
him  at  $to,688.88.  The  following  parts  of  his 
finding  numbered  98  were  reversed  and  stricken 
out:  ' 'But  under  and  in  pursuance  of  the  Cor- 
nell contract  of  August  1, 1866,  the  whole  net 
proceeds  of  the  aviols  of  said  last-mentioned 
property,  being  the  proceeds  of  the  sale  of  said 
college  land  smp,  or  lands  located  therewith, 
was  at  that  time  due  or  payable  by  Cornell 
University  to  the  State  of  New  York,  and  the 
total  amount  and  value  of  the  property  had, 
ri601  ^®^^  ^^^  owned  by  Cornell  Univmity,  8ep- 
^  tember  80, 1881,  over  and  above  its  obligations 

to  the  State  of  New  York,  as  defined  e^  said 
contract,  was  $598,588.65.'^  "Making  the  total 
funds  which  belonged  to  Cornell  University 
September  80, 1881,  under  section  5  of  its  char- 
ter, $598,588.65;  and  the  total  funds  already 
realized  and  to  be  realized,  only  the  right  to  the 
income  of  which  at  that  date  belonged  to  Cornell 
University,  under  section  6, was  $3,690,012.96." 
His  finding  numbered  95  was  reversed  and 
stricken  out. 

The  Judgment  of  the  supreme  court  then 
went  on  to  provide  as  follows: 

"And  it  is  further  found,  adjudged  and  de- 
cided by  this  court,  in  pursuance  of  the  statute 
in  such  case  made  and  provided,  that  at  the 
death  of  Jennie  McOraw  Fiske,  September  80, 
1881,  the  value  of  the  farm  and  grounds  on 
which  the  university  buildings  are  located,  con- 
sisting of  about  260  acres,  including  the  build- 
ings and  reservoir,  was  the  sum  ox  $400,000, 
instead  of  $69,688.88,  as  found  by  the  surro- 
gate, and  the  total  value  of  the  items  set  forth 
va  the  findinff  of  the  surrogate  numbered  75, 
including  this  last  item,  ^,  $400,000,  was 
$928,905.82. 

"And  it  is  further  found,  decided  and  ad- 
judged by  this  court,  that  the  property  of  the 
Cornell  University  which  was  neld  and  owned 
bv  it  when  Jennie  McGraw  Fiske  died,  on  the 
80th  day  of  September,  1881,  amounted  in 
value  to  the  sum  of  $8,015,414.71,  made  up  as 
foUows: 

"  Funds  derived  from  individ- 
uals, described  in  the  75t^  find* 

ing  of  fact  (excluding  the  last 

item  thereof),  as  valiMd  by  the 

surrogate $528,905  82 

'*  The  last  item  in  nid  finding, 

viz. :  farm  of  about  260  acres 

and  university   buildings,  aa 

valued  by  this  court 400,000  00 

"  Property  derived  from  Comdl 

contract  with   the  State,  as 

valued  by  the  sniiogate  in  his 

findings: 

£1«0J    -  Western  lands 1,648,178  56 

"  Western  land  contracts 489,884  22 

**  Cornell  Endowment  Fund 128,596  61 


«• 


••Total $8,145,014  71 

amount  due  to  tiie  College 
Land  Scrip  Fund,  for  the  last 
80  cents  an  acre  on  482.000 

129,600  00 


•'Balance 
U6U.8. 


$8,015,414  71 


"Making  the  total  funds  which  belonged  to 
Cornell  Universitv  September  80th.  1881,  un- 
der section  five  of  its  charter,  18,015,414.71. 

"And  it  is  further  found,  decided  and  ad* 
Judged  that  there  was  at  that  time  due  to  the 
Coltege  Land  Scrip  Fund,  and  to  be  treated  aa 
a  part  thereof,  the  sum  of  $129,600  mentioned 
above. 

"And  it  is  further  found,  decided  and  ad- 
Judged  that  the  College  Land  Scrip  Fund,  con* 
sist&ffof  $473,402.87,  together  with  the  sum 
of  $129,600  as  found  above,  is  not  the  property 
of  Cornell  University,  and  should  not  be  reck- 
oned or  included  as  a  part  thereof,  or  subject 
to  its  charter  limitation. 

"And  this  court  does  further  find  and  de* 
cide  that,  at  the  date  of  the  death  of  said  Jen- 
nie McGraw  Fiske,  the  said  Cornell  Univer- 
sity held  and  owned  real  and  personal  prop- 
erty, of  which  the  yearly  income  or  revenue 
was  more  than  ($25,000)  twe^  4f-flve  thousand 
dollars,  exclusive  of  the  CLilege  Land  Scrip 
Fund  Uien  held  by  the  comptroller  of  the  Stale 
of  New  York  for  the  benefit  of  said  Univer- 
sity, and  such  yearly  income  and  revenue  was 
derived  in  part  from  lands  and  avails  of  sales  of 
land  which  came  to  Cornell  University  through 
the  Cornell  contract  of  August  4, 1886. 

"And  it  is  further  found,  decided  and  ad- 
judged by  this  court,  that  at  the  time  of  the 
death  of  Jennie  McQraw  Fiske  the  Cornell 
University  had  already  reached  the  limit  of 
property  prescribed  by  its  charter,  as  found 
above,  and  was  not  entitled  to  and  could  not 
take  or  hold  any  of  the  property  or  funds  de- 
vised or  bequeathed  to  it  by  Jier  last  will  and 
testament,  and  never  had  any  right,  title  or  in- 
terest in  or  to  the  same  or  anv  pert  thereof; 
and  that,  at  her  decease,  the  le^  riffht  and 
title  in  and  to  all  of  the  property  and  funds  so 
devised  and  bequeathed  by  her  to  the  Cornell 
University  passed  to  and  vested  in  the  appel- 
lants, according  to  their  several  rights  therein 
as  between  themselves,  as  the  same  may  hero> 
after  appear." 

The  Judgment  then  went  on  to  reverse  the 
surrogate's  decree  of  May  25, 1886,  with  costs 
to  be  paid  by  the  executor  out  of  the  funds  of 
the  e&tate,  and  to  order  the  proceedings  to  be 
remitted  to  the  surrogate,  and  that  he  enter  a 
decree  in  conformity  with  the  Judgment  of  the 
supreme  court,  and  make  a  distribution  to  the 
appellants  according  to  their  respective  righta 
as  between  themselves,  they  having  already 
agreed  upon  such  ri^rhts,  of  all  the  property  in 
the  bands  of  the  executor  of  Mrs.  Fiske,  after 
paying  debts,  expenses  and  legacies  other  than 
those  to  Cornell  University,  together  with  all 
the  propertv  and  funds  whidi  had  come  into 
the  posseBsfon  of  the  executor,  and  which  he 
bad  delivered  or  paid  over  to  Cornell  Univer- 
sity; and  that  the  University  restore  into  his 
hands  all  money  and  property  received  from 
him,  and  all  dividends,  interest  and  income 
therefrom,  received  bv  the  University,  less  any 
expenses  necessarily  incurred  in  investing  and 
managing  the  same;  and  that  the  surrogate  as- 
certain and  fix  the  amount  so  received  oy  the 
University  from  the  executor,  with  the  gains, 
profits  and  income  thereof,  less  such  expenses, 
and  enforce  restitution  of  the  same  to  the  ex- 
ecutor, by  a  decree. 

Boardman,  as  executor  of  John  McOraw  and 
of  Mrs.  Fiske,  and  alio  Cornell  University^ 
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ImfldlDn,  farm,  grounds,  etc.,  at  $68,683.88), 
•0  flxea  ty  the  surrogate,  $598,588.65;  western 
lands,  $1,648,178.50;  western  land  contracts, 
$489,884.22;  total,  $2,686,101.48.  It  states 
Uiat  the  supreme  court  adTanced  the  $69,688.88 
to* '$885,000,"  being  an  advance  of  "$815,- 
816.67,"  and  that,  adding  this  $815,816.67  to 
the  $2,686,101.48  makes  a  total  of  $8,001,418.- 
10,  without  counting  as  proper^  the  College 
lAnd  Scrip  Fund  in  the  hands  of  the  State  ^ 

The  statement  that  the  supreme  court  ad- 
Tanced the  $69,688.88  to  $885,000  would  ap- 
pear by  the  record  to  be  a  clerical  error,  for, 
although  Judgt  Merwin,  in  his  opinion  in  the 
supreme  court,  states  that  the  appellants  there 
were  entitled  to  a  finding  that  the  property  rep- 
resented by  the  item  of  $69,688.88  was  at  the 
date  of  the  death  of  Mrs.  Fiske,  of  the  ralue 
''at  least"  of  $885,000,  the  Judgment  of  the 
supreme  court  expressly  adjudges  that  the  item 
of  $69,688.88  is  fixed  by  it  at  $400,000,  and 
that  it  finds  that  the  value  of  the  proper^  of 
the  University  held  and  owned  by  it  at  the 
death  of  Mrs.  Fiske  was  $8,015,414.71.  But, 
in  either  case,  the  amount  exceeded  $8,000,000. 

We  concur  with  the  court  of  appeals  in  the 
conclusion  that  the  sixty  cents  per  acre  was  the 
purchase  price  of  the  land  saip;  that,  under 
the  agreement  of  August  4, 1866,  the  profits  to 
be  made  by  Mr.  Cornell,  although  to  be  paid 
into  the  treasury  of  the  State,  were  not  any 
portion  of  the  purchase  price  of  the  scrip,  but 
were  to  be  paid  in,  and  were  in  fact  pdd  in,  as 
his  profits,  and  were  received  by  the  State,  as 
the  sixth  section  of  the  agreement  states,  as  "a 
separate  and  distinct  fund,  which  shiUl  be  the 
property  of  the  Cornell  University,  to  be  known 
as  the  'Cornell  Endowment  Fund,'  "  and  that 
the  income  of  the  money  was  to  be  paid  to  the 
University  for  its  general  purposes,  and  the 
principal  was  to  constitute  the  "  Cornell  En- 
dowment Fund." 

The  court  of  appeals  states  that  it  cannot  see 
that  in  all  this  there  was  nothing  but  an  agency 
created  in  behalf  of  the  State,  and  that  Mr. 
Cornell  was  such  agent,  and  that  the  whole 
profits  were  reallv  nothing  but  the  proceeds  of 
the  land  scrip  sold  by  the.  State.  In  this  con- 
nection, a  reference  may  not  be  inappropriate 
to  the  dear  and  incisive  statement  of  Governor 
Seymour,  in  his  minority  report  before  referred 
to.  After  stating  that  his  associates  were  of 
opinion  that  the  contract  was  an  actual  sale  to 
Mr.  Cornell,  but  that  all  profits  made  from  the 
land  were  part  of  the  purchase  money,  and  so 
subject  to  the  restrictions  of  the  Act  of  Con- 
gress, Governor  Seymour  says  that  he  is  forced 
to  the  conclusion  that  the  construction  which 
involves  merging  the  two  funds  into  one  is  in- 
consistent with  tne  P}<pdges  of  the  State  to  Con- 
mss.  He  adds:  ''when  New  York  accepted 
the  grant  of  the  general  government,  it  did  so 
with  the  full  knowledge  of  this  dause  in  the 
Act  of  Congress,  viz. :  'That  the  grant  of  land 
and  of  lanoT  scrip  hereby  author&d  shall  be 
made  on  the  following  conditions,  to  which,  as 
wdl  as  to  the  provisions  herdnbef  ore  contained. 
the  previous  assent  of  the  several  States  shall 
be  ngnified  t^  legislative  Acts.'  On^  of  these 
condTtions  li,  'that  in  no  case  shall  any  State  to 
which  land  scrip  may  thus  be  issued  hie  allowed 
to  locate  the  same  within  the  limits  of  any  other 
Stata.'   This  BtitaoiUy  bad  the  ri|^t  to  tell  iti 
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scrip.  If  it  has  no  right  to  locate  land  openly 
and  directly,  can  it  do  the  same  thing  under 
cover  and  indirectlv?  If  the  State  can  claim 
all  the  proceeds  of  the  lands  entered  by  its  scrip 
in  the  State  of  Wisconsin,  after  deducting  the. 
costs  of  taxes  and  expenses  and  the  price  of  its 
scrip,  does  it  not  daim  and  get  everything  it 
would  if  the  land  had  been  taken  up  in  the 
name  of  the  State?  Is  there  any  stroncer  or 
clearer  way  of  sayinff  that  a  man  is  entitled  to 
all  there  is  of  value  In  any  property,  than  to 
say  he  has  a  right  to  all  the  money  it  will  bring 
after  paying  taxes  and  expenses?  Does  any 
citizen  of  our  country  hold  a  more  ample  in- 
terest in  land,  by  virtue  of  deeds  or  patents, 
than  Is  hdd  by  him  who  has  a  right  to  dl  that 
it  will  bring  by  sales  or  leases,  after  paying 
taxes  and  expenses?  All  of  our  dtizens  who 
have  lands  in  Western  States,  or  dsewhere,  in 
fact  own  them  upon  these  terms.  Is  the  case  ri99] 
in  any  way  changed  by  usins  the  term  fiTofii  in 
place  of  the  word  proeeedi,  to  express  the 
amount  the  State  can  daim  by  their  construc- 
tion of  the  contract?  Any  construction  of  the 
contract  with  Mr.  Comelly  which  makes  the 
State  the  substantid  owner  of  these  lands  and 
converts  the  transactions  into  any  agency,  is 
not  merely  a  tecbnicd  and  immateml  violation 
of  its  pledi^  It  conflicts  with  the  Act  of  Con- 
gress and  infringes  in  a  serious  way  upon  the 
rights  of  Wisconsin  and  otier  States  where  the 
lands  held  by  Mr.  Cornell  are  situated.  The 
careful  way  with  which  the  Law  of  Congress 
distinguishes  between  the  proceeds  of  land  and 
of  land  scrip  was  designed  to  protect  such 
States.  But  for  the  restraints  of  the  Act  the 
old  States  could  enter  all  their  scrip  at  the  land 
oflSces  of  the  west.  Their  wealth  would  enable 
them  to  pay  taxes  and  keep  the  lands  from 
market  for  an  advance  of  price.  For  this  rea- 
son the  restriction  was  put  into  the  Act.  Own- 
ership by  this  State  under  cover,  no  matter 
what  terms  are  used  to  hide  its  interest,  or  what 
objects  or  pretexts  are  displayed  as  an  excuse 
for  its  action.  Is  a  violation  of  its  pledges  to 
Congress  and  of  the  rights  and  interests  of 
other  States.  As  a  rule,  individuals  are  unable, 
for  any  length  of  time,  to  hold  larfl;e  tracts  of 
land.  Nearly  the  whole  amount  of  scrip  given 
by  Consr^  to  the  several  States  has  been  used 
by  setters  to  buy  homes  in  the  west,  and  has 
thus  promoted  their  prosperity.  Congress  con- 
templated this  when  it  forbacfeone  State  to  take 
up  umd  within  the  bounds  of  another.  The 
agreement  is  a  sde  of  the  scrip  to  Mr.  Cornell, 
and  the  profits  made  by  him  out  of  the  landa 
taken  up  by  him  with  the  scrip,  when  given  to 
the  University,  will  be  a  gift  for  the  general 
purposes  of  the  institution,  'and  not  subject  to 
the  resUictions  of  the  Act  of  Congress.'  These 
profits  will  be  the  result  of  his  skill  and  labor. 
It  is  the  intent  of  the  Act  of  1862  that  no  State 
shall,  under  any  pretense.  In  any  manner,  or  in 
any  degree,  acquire  title  or  right  to  lands  in 
another  State." 

We  are  of  opinion  that,  by  the  terms  of  the 
agreement,  the  State  sold  the  scrip  to  Mr.  Cor- 
nell, and  that  the  l^gd  title  to  the  lands  located 
by  him  under  the  smp  was  vested  In  him  wben 
he  took  out  patents  upon  such  location.  Tbe  .^^^^^ 
terms  of  the  agreement  show  that  the  profits  iSOOj 
which  Mr.  Cornell  hoped  to  realize  from  the 
sale  of  the  lands,  bcijond  the  second  thirty  centi 
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Teny,  if  taken  and  held  by  the  University, 
womd  exceed  the  amount  which  by  law  it 
could  hold,  says  (p.  118):  "  The  decision  of 
•nch  question  depends  partly  upon  the  view 
which  should  be  taken  of  the  character  of  the 
holding  under  which  the  Uniyersity  now  pos- 
aesaes  certain  property,  which  is  described  in 
the  finding  of  the  surrogate  as  property  de- 
riTed  from  the  Nation  and  State,  and  which 
he  finds  amounted  to  $2,088,012.78,  and  which 
was  made  up,  as  he  also  finds,  of  western 
land  contracts,  1489,88122,  and  of  western 
lands  to  the  amount  of  $1,648,178.66;  and  he 
states,  as  part  of  his  finding,  that  this  total  of 
42,088,012.78  was  due  or  payable  Inr  the  Uni- 
Tersity  to  the  State,  or,  in  other  words,  that  the 
University  owed  the  State  that  sum,  and  con- 
aequently  that  it  should  not  be  re^rded  as 
any  part  of  its  property.  This  finding  has  not 
been  concurrea  in  by  the  general  term,  which 
has  modified  it  by  holding  that  the  same  is  to 
be  taken  into  account  as  part  of  the  property 
of  the  University.  The  state  of  facts  under 
which  the  question  arises  is  undisputed,  and  it 
becomes  a  question  of  law  as  to  what  is  the 
proper  legal  inference  to  be  drawn  from  the 
undisputra  facts,  and  the  decision  of  that  ques- 
tion is  reviewable  in  this  court." 

On  the  2d  of  July,  1862,  Congress  passed 
the  following  Act  (12  Stat.  508,  chap.  1^): 

"  An  Act  Donating  Public  Lands  to  the 
Several  States  and  Territories  Which  may  Pro- 
vide Colleges  for  the  Benefit  of  Agriculture 
and  the  Mechanic  Arts. 

*'Be  it  eruieUd  by  the  Senate  and  Hotueof 
Rcpresentativee  of  the  United  States  of  America 
in  Congreee  aeeembled.  That  there  be  granted 
to  the  several  States,  for  the  purposes  nerein- 
after  mentioned,  an  amount  of  public  land,  to 
be  apportioned  to  each  State  a  quantity  equal 
to  thirty  thousand  acres  for  each  senator  and 
representative  in  Congress  to  which  the  States 
are  respectively  entitled  bv  the  apportionment 
under  the  census  of  eighteen  hundred  and 
sixty:  Provided,  That  no  mineral  lands  shall 
be  selected  or  purchased  under  the  provisions 
of  this  Act 

"  Sec.  2.  And  be  it  further  enacted.  That  the 
land  aforesaid,  after  bdne  surveyed,  shall  be 
apportioiied  to  the  several  States  in  sections, 
or  subdivisions  of  sections  not  less  than  one 
quarter  of  a  section;  and  whenever  there  are 
public  lands  in  a  State  subject  to  sale  at  private 
entry  at  one  dollar  and  twenty-five  cents  per 
acre,  the  quantity  to  which  said  State  shall  be 
entitled  shall  be  selected  from  such  lands  within 
the  limits  of  such  State,  and  the  Secretary  of 
the  Interior  is  hereby  directed  to  issue  to  each 
of  the  States  in  which  there  is  not  the  quantity 
of  public  lands  subject  to  sale  at  private  entry 
at  one  dollar  and  twenty-five  cents  per  acre,  to 
which  said  State  may  be  entitled  under  the 
provisions  of  this  Act,  land  scrip  to  the  amount 
In  acres  for  the  deficiencv  of  its  distributive 
■hare;  said  scrip  to  be  sola  by  said  States  and 
the  proceeds  thereof  applied  to  the  uses  and 
purposes  prescribed  in  this  Act,  and  for  no 
other  use  or  purpose  whatsoever:  Provided, 
That  in  no  case  shall  anv  State  to  which  land 
scrip  may  thus  be  issued  be  allowed  to  locate 
the  same  within  the  limits  of  any  other  State, 
or  of  any  Territory  of  the  United  States,  but 
their  assignees  may  thua  locate  said  Und  scrip 
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upon  any  of  the  unappropriated  lands  of  the 
United  States  subject  to  sale  at  private  entry 
at  one  dollar  and  twentv-five  cents,  or  less,  per 
acre:  And  provided,  further,  That  not  more 
than  one  million  acres  shall  be  located  by  such 
assignees  in  any  one  of  the  States.  And  pro- 
vided, further.  That  no  such  location  shall  be 
made  before  one  year  from  the  passage  of  this 
Act  O 

"  Sec.  8.  And  be  it  further  enacted,  That  all 
the  expenses  of  management,  superintendence 
and  taxes  from  date  of  selection  of  said  lands, 
previous  to  their  sales,  and  all  expenses  in- 
curred in  the  management  and  disbursement 
of  the  moneys  which  may  be  received  there- 
from, shall  be  paid  by  the  States  to  which  they 
may  belong,  out  of  the  treasury  of  said  States, 
so  that  the  entire  proceeds  of  the  sale  of  s^d 
lands  shall  be  applied  without  an^  diminution 
whatever  to  the  purposes  hereinafter  men- 
tioned. 

"Sec.  4.  And  be  it  further  enacted.  That  all 
moneys  derived  from  the  sale  of  the  lands 
aforesaid  bv  the  States  to  which  the  lands  arc 
upportionecf,  and  from  the  sales  of  land  scrip 
hereinbefore  provided  for,  shall  be  invested  in 
stoc^  of  the  United  States,  or  of  the  States, 
or  some  other  safe  stocks,  yielding  not  less 
than  five  per  centum  upon  the  par  vdiieof  suid 
stock:  and  that  the  moneys  so  invested  stiall 
constitute  a  perpetual  fund,  the  capital  of 
which  shall  remain  forever  undiminished  (ex- 
cept so  far  as  may  he  provided  in  section  fifth 
of  this  Act),  and  the  interest  uf  which  shnll  be 
inviolably  appropriated,  by  each  State  which 
may  take  and  claim  the  benefit  of  this  Act,  to 
the  endowment,  support  and  maintenance  of 
at  least  one  college  where  the  leading  object 
shall  be,  without  excluding  other  scientific  and 
classical  studies,  and  including  military  tactics, 
to  teach  such  branches  of  learning  as  are  re- 
lated to  agriculture  and  the  mechanic  arts,  in 
such  manner  as  the  Le^latures  of  the  States 
may  respectively  prescnbe,  in  order  to  promote 
the  liberal  and  practical  education  of  the  in- 
dustrial classes  in  the  several  pursuits  and  pro- 
fessions in  life. 

*'  Sec  5.  And  be  it  further  enacted,  That  the 
grant  of  land  and  land  scrip  hereby  authorized 
shall  be  made  on  the  following  conditions,  to 
which,  as  well  as  to  the  provisions  hereinbe- 
fore contained,  the  previous  assent  of  the 
several  States  shall  be  signified  by  legislative 
Acts: 

"  First.  If  any  portion  of  the  fund  invested, 
as  provided  by  the  foregoing  section,  or  any 
portion  of  the  interest  thereon,  shall,  by  any 
action  or  contingency,  be  diminished  or  lost, 
it  shall  be  replaced  by  the  State  to  which  it  be- 
longs, so  that  the  capital  of  the  fund  shall  re- 
main forever  undiminished;  and  the  annual 
interest  shall  be  regularly  applied  without 
diminution  to  the  purposes  mentioned  in  the 
fourth  section  of  this  Act,  except  that  a  sum 
not  exceeding  ten  per  centum  upon  the  amount 
received  by  any  State  under  the  provisions  of 
this  Act  may  be  expended  for  the  purchase 
of  lands  for  sites  or  experimental  farms,  when- 
ever authorized  by  the  respective  Legislatures 
of  said  States. 

"  Second.  No  portion  of  said  fund,  nor  the 
interest  thereon,  shall  be  applied,  directly  or 
indirectly,  under  any  pretense  whatever,  to 
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receiyed.by  any  State  under  the  provisioiiB  of 
this  Act,  may  be  expended  for  the  purchase  of 
lands  for  sites  or  experimental  farms  whenever 
authorized  by  the  respective  Legislatures  of 

said  States. 

•  •  •  •  • 

"Seventh.  No  State  shall  be  entitled  to  the 
benefits  of  this  Act  unless  it  shall  express  its 
acceptance  thereof  by  its  Legislature  within 
two  years  from  the  date  of  its  approval  by  the 
President" 

Under  this  Stetute,  the  action  of  the  State 
designating  one  beneficiary  was  not  fiinal;  and 
it  could  withdraw,  thereafter,  the  income  from 
one  institution  and  bestow  It  upon  another, 
even  as  it  did,  in  fact,  in  this  case;  as  shown 
bv  the  record.  Suppose,  hereafter,  Cornell 
University  should  be  so  conducted  that  its 
"leading  object"  should  not  be  "to  teach  such 
branches  of  learning  as  are  related  to  agricul- 
ture and  the  mechanic  arts,"  as  required  by 
the  Act  of  Congress,  it  would  be  the  right  and 
the  duty  of  the  State  to  take  the  fund  and  ap- 
ply it  to  that  purpose  by  other  means  and  in- 
struments. 

The  sacredness  of  the  duties  cast  upon  a 
trustee,  recognized  from  time  immemorial,  ob- 
tains; and  the  subsequent  transaction  by  whidi 
the  land  scrip  was  disposed  of  cannot  be  inter- 
preted as  if  It  were  a  disposition  by  an  absolute 
owner  of  his  property.  A  trustee  may  not 
speculate  in  respect  to  trust  property  for  bis 
own  benefit,  or  for  the  benefit  of  a  friend  or 
in  favor  of  any  institution.  The  fact  of  a  trust 
compels  that  all  received  as  the  pro^eds  of 
trust  property,  directly  or  indirectly,  must  be 
adjudged  forever  withm.the  obligations  of  that 
trust. 

The  scrip  became  the  property  of  the  State 
in  trust  The  Act  of  Congress  determines  the 
fact,  the  nature  and  extent  of  the  trust  It 
grants  land;  or,  in  the  absence  of  public  lands 
within  the  State,  scrip  to  the  corresponding 
amount.  It  provides,  in  section  two,  that 
where  scrip  is  taken  bv  a  State,  it  may  be  sold 
by  it,  "and  the  proceeds  thereof  applied  to  the 
uses  and  purposes  prescribed  in  thb  Act,  and 
for  no  other  use  or  purpose  whatsoever."  Sec- 
tion three,  while  referring  to  the  land  which 
may  be  taken  under  Uie  Act,  indicates  f  cdly 
the  scope  and  intent  of  the  trust,  by  enacting 
"that  all  the  expenses  of  management  super- 
intendence and  taxes  from  date  of  selection  of 
said  lands,  previous  to  their  sales,  and  aU  ex- 
penses incurred  in  the  management  and  dis- 
bursement of  the  moneys  which  may  be  re- 
ceived therefrom,  shdl  be  paid  by  the  States 
to  which  they  may  belong,  out  of  the  trrasuiy 
of  said  StatM,  so  that  the  entire  proceeds  of 
the  sale  of  said  lands  shall  be  applied  without 
any  diminution, whatever  to  the  purposes  here- 
inafter mentioned."  Section  four  provides 
"that  all  moneys  derived  from  the  sale  of 
lands,  and  from  the  sales  of  land  scrip,  shidl 
be  invested,"  etc.;  and  that  'Hhe  moneys  so 
invested  shall  constitute  a  perpetual  fund,  the 
capital  of  which  shall  remain  forever  undimin- 
ished, and  the  interest  of  which  shall  be  in- 
violably appropriated," etc,  specifying  the  pur- 
poses of  the  appropriation.  Obviously  the 
scope  of  this  is,  that  all  moneys  derived  from 
this  property,  whether  Umd  or  scrip,  whether 


obtained  directly  or  indirectly,  are  consecrated 
to  the  iJurposes  designated,  and  must  be  held 
by  the  State  in  trust  forever.  Amonff  the  limi- 
tations provided  is  that  expressed  m  the  sec- 
ond clause  of  Ibe  fifth  section,  that  "no  portion 
of  said  fund,  nor  Uie  interest  thereon,  ^all  be 
applied,  directly  or  indirectly,  under  any  pre- 
tense whatever,  to  the  purchase,  erection,  pres- 
ervation or  repair  of  any  building  or  buUd- 
ings."  Nothing  can  be  clearer  from  this 
Statute  than  that  a  State,  accepting  its  provis- 
ions, constituted  itself  a  trustee,  with  the  ob- 
ligation that  it  shotild  devote  to  the  purposes 
of  the  Act  all  the  proceeds  of  the  land  or  land 
scrip  which  it  might  obtain,  directly  or  indi- 
rectly. 

The  State  of  New  York,  having  no  public 
lands  within  its  limits,  received  scrip,  but  the 
scrip  was  subjected  to  the  same  trust  that  land 
would  have  been  subjected  to,  and  was  sub- 
jected to,  when  taken  by  anj  State.  AU  ex- 
pense in  respect  to  the  location  and  manage- 
ment of  the  lands,  or  the  investment  of  the 
funds,  was  to  be  borne  by  the  State,  in  order 
that  the  net  proceeds  of  this  grant,  no  matter 
how  obtained,  should  be  appropriated  to  the 
purposes  expressed.  Hence,  the  State  of  New  ronsi 
York,  accepting  the  trust  ^as  powerless  to  I*"*  I 
repudiate  its  obli^tions,  or  to  provide  for 
an  appropriation  for  any  other  purposes,  or 
under  any  other  conditions,  of  the  moneys 
which  might  be  received,  directly  or  indirectly, 
from  tiie  disposition  of  this  trust  property. 
Prior  to  November  24, 1865,  scrip  to  the  ag- 
gregate amount  of  176,000  acres  was  sold  at 
prices  ranging  from  fifty  to  eightv-five  cents — 
the  average  iSing  sixty-five,  nearly.      * 

The  first  selection  of  the  beneficiary  of  this 
trust  was  the  People's  Colle^  of  Havana;  but 
that  selection  was  not  satisfactory;  and  on 
April  27,  1866,  Cornell  University  was  estab- 
lished by  Act  of  the  Legislature  of  New  York, 
and  it  was  designated  as  the  beneficiary;  the 
Act  providing,  as  a  condition  of  this  selection, 
that  Cornell  University  should  be  endowed  to 
the  extent  of  five  hunared  thousand  dollars  by 
Eara  ComeU.  The  provision  in  g  4  in  its  char- 
ter, that  "  the  corporation  hereby  created  may 
hold  real  and  personal  property  to  an  amount 
not  exceeding  three  millions  of  dollars  in  the 
aggregate,"  evidently  means  that  the  property 
of  the  corporation  shall  not  exceed  three 
millions,  after  deducting  the  amoimt  of  all  its 
debts  and  obligations,  and  does  not  include 
property  which  the  State  might  retake  at  any 
thne,  and  a  fortiori  property  which  the  State, 
under  a  duty  imposed  upon  it  by  law,  owned 
upon  a  trust  which  it  could  not  devest  itself  of. 
Here,  a  reference  to  Mr.  Cornell,  and  his  con- 
nection with  this  transaction,  is  appropriate. 
A  man  acquiring  wealth  by  his  own  exertions, 
the  dream  of  his  later  yean  was  a  university, 
bearing  his  name,  and  so  munificently  en- 
dowed as  to  become,  like  Yale  and  Harvard,  a 
centre  of  learning;  and  his  purchase  of  the 
scrip,  and  his  transaction  with  the  State,  must 
be  interpreted  in  the  line  of  this  thought  It 
was  the  glory  of  a  great  univeraity  which  he 
hoped  to  realize — one  which  woiud  link  his 
name  with  its  glory.  The  means  were  subor- 
dinate^ the  glory  and  strength  of  Cornell  Uni- 
verei^  was  the  purpose.  Unquestionably  in- 
spired by  his  thought  and  wish^  on  Apiil  10, 
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<horized  to  flz  the  price  at  which  he  will  sell 
and  dispoee  of  anj  or  of  all  the  lands  or  land 
scrips  donated  to  this  State  hv  the  United  States 
of  .Ajnerica,  by  Act  of  Congress  approved 
July  second,  eighteen  hundred  and  sixty-two, 
sna  entitled  "An  Act  Donating  Public  liands 
to  the  Several  States  and  Territories  Which 
may  Provide  Colleges  for  Instruction  in  A^- 
•culiure  and  the  Mechanic  Arts."  Such  price 
-shall  not  be  less  than  at  the  rate  of  thirty  cents 
per  acre  for  said  lands.  He  may  contract  for 
the  sale  thereof  and  sdl  the  same  to  the  trus- 
tees of  the  Cornell  University.  If  the  said 
trustees  shall  not  agree  with  t&e  said  comptrol- 
ler for  the  purchase  thereof,  then  the  oommls- 
eioners  of  the  land  office  may  receive  from  any 
person  or  persons  an  application  for  the  pur- 
chase of  the  whole  or  any  part  thereof  at  the 
price  so  fix^  by  the  said  comptroller,  and  may, 
f.  tt^^  if  they  are  satisfied  that  the  said  person  or  per- 
"-  '  sons  will  fully  carry  out  and  perform  the  agree- 
ment hereinafter  mentioned,  sell  the  same  or 
any  ptut  thereof  to  the  said  person  or  persons. 
But  said  trustees  or  such  person  or  persons  shall 
■at  the  same  time  make  an  agreement  and  give 
security  for  the  performance  thereof  to  the 
satisfaction  of  the  comptroller,  to  the  effect 
that  Uie  whole  net  avails  and  profits  from  the 
«ale  of  scrip  or  the  location  and  use  bv  the  said 
trustees,  person  or  persons,  of  the  said  lands  or 
of  the  lands  located  under  said  scrip,  shall  from 
time  to  time,  as  such  net  avails  or  profits  are 
received,  be  paid  over  and  devoted  to  the  pur- 
|X)ses  of  such  institution  or  institutions  as  have 
been  or  shall  be  created  bf  the  Act  chapter  five 
tiuodred  and  eighty-five  of  the  Laws  of  eighteen 
hundred  and  sixty-five,  of  the  State  oi  New 
York,  in  accordance  with  the  provisions  of  the 
Act  of  Congress  hereinbefore  mentioned.  And 
the  said  trustees,  person  or  persons  to  whom 
the  said  land  or  scrip  shall  be  sold,  shall  report 
to  the  comptroller  annually,  under  such  oath 
iind  in  such  form  as  the  comptroller  shall  di- 
rect, the  amount  of  land  or  scrip  sold,  the 
prices  at  which  the  same  have  been  sold,  and 
the  amount  of  money  received  therefor,  and 
the  amount  of  expenses  incurred  in  the  loca- 
tion and  sale  thereof. 

"§  2.  The  comptroller  is  authorized  from 
lime  to  time,  as  he  shall  see  fit,  to  make  such 
examination  into  the  actions  and  doings  of  his 
vendees  of  said  lands  or  scrip  therewith  as  he 
«ball  deem  necessary  to  ascertain  and  deter- 
mine what  are  the  net  avails  of  the  said  lands 
or  scrip  from  the  sale  or  from  the  location  and 
use  thereof  by  his  said  vendees. 

*'§  8.  This  Act  shall  t«ke  effect  immedi- 
ately." 

Under  this  Act,  the  comptroller  fixed  the 
price  of  the  land  at  fifty  cents  per  acre,  which, 
under  all  the  circumstances,  was  considered  a 
fnir  amount.  The  trustees  of  the  University 
-did  not  apply  to  purchase  the  scrip  under  the 
Act  of  1866,  and  on  the  4th  of  August,  1866, 
tbe  commissioners  of  the  land  office  made  an 
41  freemen  t  with  Ezra  Cornell  for  the  sale  to 
Inm  of  all  tbe  remaining  scrip  undisposed  of, 
represeoted  by  6,067  certificates  of  160  acres 
«acb.  The  agreement  was  entered  into  be- 
twc*cn  the  commissioners  and  Mr.  Cornell,  un- 
^ier  the  authority  of  the  above  Act  of  1666,  and 
'vias  in  these  words: 
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"This  agreement,  made  this  fourth  day  of 
August,  eighteen  hundred  and  sixty-six,  bty 
tween  the  People  of  the  State  of  New  York, 
through  their  commissioners  of  the  land  office, 
acting  under  and  by  virtue  of  chapter  ^1  of 
the  I^ws  of  1866,  or  the  first  part,  and  Ezra 
Cornell  of  Ithaca,  N.  Y.,  of  the  second  part, 
witnesseth: 

"That  the  saiff  party  of  the  first  part  hereby 
agrees  to  sell  ana  assign  and  deliver  to  the 
party  of  the  second  part  all  of  the  agricultural 
land  scrip  now  in  thepoesesidon  or  ownership 
of  the  State  of  New  York,  consisting  of  five 
thousand  and  eight  seven  certificates,  each  rep- 
resenting one  hundred  and  sixty  acres,  on  the 
following  terms  and  conditions: 

"First.  That  said  party  of  the  second  part 
shaU  receive  said  scrip,  from  time  to  time,  as 
the  same  can  be  judiciously  located,  in  parcels 
representing  not  less  than  twenty-five  thousand 
acres,  paying  therefor  into  the  treasury  of  tbe 
State,  on  its  assignment  and  delivery  to  him  by 
the  comptroller,  at  the  rate  of  ihmv  cents  per 
acre,  in  lawful  money  of  the  United  States,  or 
in  the  stocks  of  the  United  Slates,  or  of  the 
State  of  New  York,  or  in  other  good  and  safe 
stocks  or  bonds,  to  be  approved  by  the  comp- 
troller, and  drawing  not  less  than  five  percent 
interest  per  annum,  and  at  the  same  time  de- 
positing with  the  comptroller  stocks  or  bonds, 
to  be  approved  by  him,  to  an  amount  equal  to 
an  additional  thirty  cents  per  acre,  as  security 
for  the  fulfillment,  by  the  party  of  the  secon'd 
part,  of  the  conditions  of  this  agreement,  so 
far  as  they  relate  to  the  execution  of  a  mort- 
gage to  the  State  on  the  land  to  be  entered  and 
located  with  said  scrip,  on  the  fulfillment  of 
which  said  stock  or  bonds  so  deposited  as  se- 
curity shall  be  returned  to  said  party  of  the 
second  part. 

"Second.  That  whenever  any  parcel  of  scrip, 
sold  and  delivered  to  the  said  partv  of  tbe  sec- 
ond part,  under  and  by  virtue  of  this  agree- 
ment, shall  have  been  'located  by  him  or  his 
agents,  the  said  party  of  the  second  part  here- 
by agrees  that  he  will,  without  delav,  f  uroish 
to  the  commissioners  of  the  land  office  of  this 
State,  or  to  some  member  thereof,  to  be  desig- 
nated by  a  resolution  of  the  board,  a  full  and 
complete  list  and  description  of  the  land  so  lo- 
cated. And  said  board  of  commissioners  shall, 
within  at  least  sixty  days  thereafter,  and  from 
time  to  time  subsequently  as  may  be  found  ex- 
pedient, affix  a  minimum  valuatfon  by  quarter- 
sections,  at  which  the  same  mav  be  sold  by  said 
peiity  of  the  second  part.  And  the  said  partv 
of  the  second  part  further  a^es  that  he  will 
annuallv,  and  from  time  to  time,  whenever  re- 
quired by  the  commissioners  of  the  land  office, 
render,  K>r  their  information,  to  the  comptrol- 
ler, a  full,  just  and  true  account  of  all  sales 
and  leases  made  by  him,  said  report  to  be  made 
in  such  form  and  under  such  oath  as  the  comp- 
troller shall  direct,  and  will  pay  into  the  treos^ 
UTT  of  the  State  tbe  whole  of  the  net  profits 
arising  therefrom,  which  shall  be  ascertained 
bv  deducting  from  the  gross  receipts  on  sales 
t£e  original  cost  of  thirty  cents  per  acre,  the 
cost  and  expenses  attending  the  location,  man« 
agement  and  sale  of  said  lands,  the  taxes  at- 
B^sed  and  paid  on  the  same  by  the  party  of 
the  second  part,  and  the  interest  at  the  rate  of 
seven   per  cent  per  annum  on   the  several 
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amounts  actnaDy  expended  and  liabilities  in- 
curred for  such  purposes.  But  It  is  expressly 
agreed  by  the  party  of  the  second  part  that  he 
^lU  not  sell  any  portion  of  said  lands  at  a  price 
below  the  minimum  valuation  thereon,  which 
may  from  time  to  time  be  fixed  by  the  com- 
missioners of  the  land  office,  without  first  ob- 
taining their  consent  to  do  so  in  writing. 

''Third.  That  the  stipulations  and  conditions 
of  this  agreement  shall  apply  to  each  and  every 
parcel  of  scrip  assigned  and  delivered  to  said 
party  of  the  second  parttunder  this  agreement, 
and  the  comptroller  shaU  defer  or  suspend  fur- 
ther assignments  and  deliveries  of  scrip  when- 
ever the  party  of  the  second  part  fails  to  per- 
form such  stipulations  and  conditions  in  respect 
to  any  scrip  sold  and  delivered  to  him  under 
this  agreement,  until  they  have  been  complied 
with.  Except,  nevertheless,  that  stocks  or 
bonds  as  securi^  for  the  return  and  mortgage 
of  lands  located  under  scrip  issued  to  the  party 
of  the  second  part  shall  in  no  case  be  required 
when  there  shall  remain  in  the  hands  of  the 
comptroller,  by  virtue  of  this  agreement,  mort- 
gaged lands  not  released,  equal  in  quantity  to 
the  scrip  which  may  be  issued  to  the  party  of 
the  second  part,  and  remain  not  located  and 
l*o«  1      mortpged  as  provided  by  this  agreement 

"Fourth.  That  as  often  as  and  whenever  the 
party  of  the  second  part  shall  furnish  a  de- 
scription of  any  of  the  lands  selected  and  lo- 
cated by  him  under  and  by  virtue  of  said  scrip, 
he  shall  immediately  execute  a  mortgage  there- 
on to  the  people  of  this  State,  to  be  approved 
by  the  attoroey-general,  conditioned  that  the 
said  party  of  the  second  part  will  fully  keep 
and  perform  each  and  every  of  the  terms  and 
conditions  he  is  required  to  do,  keep  and  per- 
form. And  this  agreement  is  declared  to  be  a 
contiouing  a^ement,  and  a  suit  or  suits  at 
law  or  in  equity  majr  be  from  time  to  time  in- 
stituted and  maintained  thereon,  and  upon 
any  or  all  of  said  mortgages,  for  any  violation 
of  such  terms  and  conditions,  whenever  such 
violation  may  occur.  Said  mortgages  shall 
be  delivered  to  the  comptroller,  or  to  the  com- 
missioners of  the  land  office. 

"  Fifth.  Whenever  the  party  of  the  second 
part  shall  sell  or  dispose  of  any  section  of  the 
lands  acquired  by  him  under  this  agreement, 
and  pay  into  the  treasury  of  the  State  the  net 
profits  resultioe  from  such  sale,  after  the  de- 
ductions hereinbefore  mentioned  and  provided 
for.  the  party  of  the  first  part  shall  execute 
and  deliver  to  the  party  of  the  second  part  a 
full  and  sufficient  relesse  of  the  portion  sold 
from  the  lien  of  the  mortgage,  so  that  a  clear 
tiUe  can  be  vested  In  the  purchaser  or  pur- 
chasers. « 

"  Sixth.  That  of  the  moneys  arising  from 
sales  or  leases  made  by  the  party  of  the  second 
part,  and  paid  into  the  state  treasury,  as  here- 
in provided,  a  proportion  equal  to  thirty  cents 
per  acre  shall  be  added  to  and  form  a  part  of 
the  fond  known  and  designated  on  the  records 
of  the  comptroller's  office  as  the  '  College  Land 
Scrip  Fund,'  and  the  remainder  shall  constitute 
a  separate  and  distinct  fund,  which  shall  be 
the  property  of  the  Cornell  University,  to  be 
known  as  the  '  Cornell  Endowment  Fund,'  the 
prindpal  of  which  shall  forever  remain  unim- 
paired, the  Income  to  be  annually  appropriated 
by  the  Legislature,  and  paid  over  from  time  to 
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time  to  the  trustees  of  the  Cornell  University, 

to  be  by  them  devoted  to  the  purposes  of  the     [187i> 

institution. 

"  Seventh.  That  the  said  'party  of  the  second 
part  further  agrees  to  purchase  the  whole  of 
the  aforesaid  scrip  and  select  and  locate  lands 
under  and  by  virtue  thereof,  and  execute  mort- 
gages thereon  as  hereinbefore  provided,  within 
four  years  from  the  date  hereof,  and  that  he 
will  sell  the  lands  within  twenty  years  from 
date,  and  pay  the  net  profits  arising  from  such 
sales  into  the  treasury  of  this  State,  and  until 
the  same  shall  be  so  sold  and  the  net  profits  so 
paid  he  will  pay  all  taxes  which  may  be  as- 
sessed thereon,  and  preserve  and  maintain  a 
titie  thereto  unimpaired,  to  which  the  liens 
created  by  said  mortgages  shall  attach.  And  if 
any  event  shall  occur  making  it  needful  for  the 
people  of  this  State  to  incur  any  expense  to 
preserve  the  lien  of  said  mort^ges,  the  same 
shall  be  paid  out  of  the  proceeos  of  the  sales  of 
said  lands.  And  if,  after  the  expiration  of 
the  period  of  four  years  hereinbefore  fixed, 
any  of  said  scrip  shall  remain  with  this  State, 
and  not  have  b^n  paid  for  by  the  party  of  the  ' 
second  part,  the  same  shall  oe  released  there- 
after from  the  conditions  and  stipulations  of 
this  agreement." 

The  court  of  appeals  says  (p.  122):  '*  There 
was  no  sum  provided  in  the  Act  of  Congress 
for  the  sale  of  the  scrip.  It  was  in  the  discre- 
tion of  the  State  to  sell  it  at  any  price  it  could 
obtain,  either  at  public  or  private  sale;  and  it 
could  sell  the  whole  or  any  part  of  such  scrip 
at  any  time,  but  the  proceeds  of  such  sale  were 
to  be  invested  under  the  Act  of  Congress  and 
the  income  applied  as  therein  provided  for. 
If  there  be  any  ambiguity  in  the  meaning  of 
the  agreement  as  a  whole,  it  is  not  improper  to 
see  what  meaning  was  attached  to  n  by  the 
persons  who  executed  it;  if  poadble,  and  also 
to  look  at  the  surrounding  facts,  so  that  we 
may  place  ourselves  in  the  same  position  as  the 
contracting  parties  and  thus  learn  what  was  in 
contemplation. 

"  It  is  known  that  at  the  time  of  the  passage 
of  the  Act  of  April  10,  1886,  sales  of  the  scrip 
had  almost  ceased.  It  was  thought  that  there 
was  a  good  chance  that  the  land  which  might 
be  located  under  this  scrip  would  In  the  future 
greatiy  appreciate  in  value,  and  It  was  the 
wish  of  those  interested  in  Its  welfare  that  the 
University  should  In  some  way  reap  the  bene> 
fit  of  this  Increase.  But  it  had  no  funds  to  . .  ^^,  , 
purchase  the  scrip,  and  It  needed  ready  money  *■  ^^^1  • 
as  an  income  to  aid  it  In  the  discbarge  of  Iti 
duties  as  ao  educational  Institution.  Hence 
the  problem  was  to  find  someone  who  would 
purchase  the  scrip  and  pay  for  It,  and  then 
locate  and  sell  the  lands  at  the  higher  prices 
which  It  was  hoped  they  would  attain  and  give 
the  profits  to  the  University.  A  glance  at  the 
correspondence  between  Mr.  Cornell  and  the 
comptroller,  and  at  the  minutes  of  the  proceed- 
ings of  the  land  commissioners,  and  the  other 
eindence  In  the  case,  shows  that  there  was  no 
one  else  than  Mr.  Cornell  who  was  ever  thought 
of  as  a  person  who  would  take  upon  himself 
such  burdens,  troubles,  labors  and  responsibil- 
ities, for  the  purpose  of  giving  away  all  the 
profits  which  might  in  the  future  arise  from 
such  sales.  It  Is  seen  by  reference  to  that  cor- 
respondence that  Mr.  Cornell  and  the  comp> 

1MU.& 


1889 


COBKBLL  UnIVBRSITT  T.  FiSKB. 


152-21! 


troDer  differed  in  regard  to  the  coDstruction  of 
tbe  Act,  the  comptroller  holding  that  the  Act 
really  meant  that  the  net  avails  of  the  scrip 
should  he  placed  onder  the  custody  of  the  State, 
while  it  may  he  iDferred  that  the  idea  of  Mr. 
Cornell  was  that  the  profiU,  after  paying  the 
orieioal  thirty  cents  and  the  additional  thirty 
cents  (if  realized)  as  the  purchase  price  x)f  the 
scrip,  might  be  placed  as  he  should  choose, 
provided  the  XJDiversity  should  receive  the  ben- 
efit of  the  whole  iucome  arising  from  such 
pro6ts.  Under  date  of  June  0.  1866,  Mr.  Cor- 
nell, in  his  letter  to  the  comptroller,  speaks  of 
his  differing  with  the  comptroller  in  his  con- 
itructioD  of  the  law,  but  adds:  'Appreciating, 
as  I  do  most  fully,  your  motives  tor  desiring 
to  give  the  utmost  possible  security  and  per- 
manency to  the  funds  which  are  in  a  great  de- 
gree to  constitute  the  endowment  of  the  Cor- 
nell University,  I  shall  most  cheerfully  accept 
your  views  so  far  as  to  consent  to  place  the 
entire  profits  to  be  derived  from  the  sale  of 
the  lands  to  be  located  with  the  college  land 
scrip  in  the  treasury  of  the  State,  if  the  State 
will  receive  the  money  as  a  separate  fund  from 
that  which  may  he  derived  from  the  eale  of 
the  ecrip,  and  %nU  keep  it  permanently  intested, 
and  appropriate  the  proceeds  from  me  income 
thereof  annualfy  to  the  Comeu  University,  sub- 
feet  to  the  direction  of  the  trustees  thereof,  for  the 
general  purposes  of  said  institution,  and  not  to 
1189]  hold  it  sulifect  to  the  restrictions  which  the  Act 
of  Congress  places  upon  the  fund  derivable  from 
the  sale  of  the  college  land  terip,  or  as  a  donation 
pom  the  government  cf  the  tlnited  States,  but 
as  a  donation  from  Bsra  Cornell  to  the  Cornell 
University/ 

"Mr.  Cornell  thus  plainly  understood  that 
the  purchase  price  of  the  scrip  from  the  State 
was  thirty  cents  an  acre,  with  a  possible  thirty 
cents  more  if  he  should  realize  that  sum  on  the 
sale  of  the  land,  and  that  any  sum  beyond 
that  came  to  Ixim  as  profits  on  his  sale  of  the 
■crip  or  land  to  thira  parties;  and  that  sum, 
being  his  own  profits,  he  was  willing  to  donate 
to  the  University,  and  for  that  purpose  to  pay 
the  same  into  the  treasury  of  the  State,  the 
same  to  be  invested  and  the  income  therefrom 
to  be  paid  by  the  State  to  the  University  for  the 
general  purposes  of  the  institution,  and  not  as 
part  of  the  purchase  price  of  the  scrip  to  be 
invested  under  the  Act  of  Conaress.  It  was 
after  the  receipt  of  this  latter  uiat  the  agree- 
ment was  made,  the  subdivision  sAz  containing, 
in  substance,  the  provision  asked  for  by  Mr. 
Cornell. 

"While,  in  some  portions  of  this  agreement, 
if  read  alone  and  laying  aside  all  knowledge  of 
the  contemporary  history  of  the  events  sur- 
rounding it.  there  might  arise  some  doubt  as 
to  the  meaning  of  such  portion,  yet  when  read 
as  a  whole,  and  in  the  b^ht  of  those  events,  I 
think  no  real  and  grave  doubt  can  exist  as  to 
the  meaning  of  this  instrument.  It  seems  clear 
to  mjr  mind  that  the  State  sold  this  land  scrip 
at  thirty  cents  per  acre,  with'  an  additioniu 
thirty  cents  if  so  much  should  thereafter  be 
realized  upon  the  sale  by  the  vendee  of  the 
State,  and  that  this  constitutes  the  purchase 

5 rice  of  such  scrip,  which,  when  assigned  to 
ir.  Cornell  by  the  State,  in  accordance  with 
the  terms  of  the  contract,  he  became  the  lenl 
owner  of.    He,  it  is  true,  also  agreed  that  Lis 
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I  profits  should  be  paid  into  the  treasury  of  the 
Stale,  but  they  were  to  he  paid  therein  as 
profits  and  not  as  any  portion  of  the  ptjrchnse 
price  of  the  scrip,  and  they  were  to  be  paid, 
and  were  in  fact  paid,  as  profits  of  Mr.  Cornell, 
and  they  were  received  under  that  agreement 
as  the  property  of  the  Cornell  University,  the 
income  of  which  was  to  be  paid  to  it  for  its 
general  purposes,  and  tbe  principal  was  to  con- 
stitute tbe  Cornell  Endowment  Fund.  I  can- 
not see  that  in  all  this  there  was  nothing  but  an 
agency  created  in  behalf  of  the  State,  and  that 
Mr.  Cornell  was  such  agent,  and  that  tbe  whole 
profits  realized  were  really  nolbing  but  the 
proceeds  of  the  sale  of  the  lands  by  the  Stale. 
The  State,  on  the  contrary,  by  tbe  very  terms 
of  the  agreement,  sold  the  scrip,  and  tbe  legal 
title,  by  patents  from  the  government  of  the 
United  States,  was  vested  in  Mr.  Cornell  when 
he  located  the  lands  under  the  scrip  which  he 
had  purchased,  and  took  out  his  patents  upon 
such  location.  Neither  can  I  see  that  tbe  pur- 
chaser of  the  scrip  gave,  or  intended  to  give,  or 
was  supposed  to  give,  his  profits  as  part  of  such 
purchase  price.  His  agreement  is  plain,  and  in 
it  he  stated  what  such  purchase  price  was,^ nd 
what  he  would  give  for  the  scrip,  and  the  lact 
that  he  agreed  to  pay  his  profits,  if  any  were  re- 
alized, into  the  treasury  of  the  State,  as  the  prop- 
erty of  the  University, which  was  to  have  the  in- 
come thereof  paid  over  to  it  for  its  general  pur- 
poses, does  not,  to  my  mind,  render  such  profits 
any  portion  of  the  purchase  price  of  the  scrip. 
They  were  profits  which  he  hoped  to  be 
able  to  realize  in  the  future,  but  were  entirely 
speculative  in  character  and  amount,  dependent 
largely  upon  the  judgment  with  which  the 
lands  were  located,  and  the  time  and  manner 
of  their  sale.  All  this  Mr.  Cornell  was  willing 
to  do  for  this  University,  "but  the  agreement 
shows  that  he  was  to  do  it  as  a  gift  of  his  own, 
and  not  as  a  mere  agent  of  the.  State  or  of  the 
United  States;  and  that  all  the  compensation 
he  sought  for  his  services,  his  trouble  and  hia 
responsibilities,  great  and  onerous  as  they  were, 
was  the  fact  that  all  this  should  go  to  the  Uni- 
versity as  his  gift,  and  the  State  become  the 
custodian  of  the  profits  under  the  duty  to  ap- 
propriate the  income  to  the  trustees  for  t£e 
general  purposes  of  the  University. 

"The  counsel  for  the  institution  may  be  en- 
tirely right  in  his  statements  as  to  the  law 
regarding  this  branch  of  the  question,  if  he  ia 
right  in  the  fundamental  proposition  as  to  the 
profits  beine  a  part  of  the  purchase  price  or 
the  avails  of  the  sale  of  the  scrip  by  the  State; 
but  until  he  can  maintain  the  correctness  of 
that  proposition,  I  do  not  think  his  argument 
reaches  tne  trouble.  I  do  not  think  the  prop- 
osition is  correct.  The  profits  were  the  avails 
of  the  sale  of  the  scrip  by  Mr.  Cornell,  not  in  any 
sense  the  avails  of  the  sale  of  scrip  by  the  State. 
I  think,  also,  that  the  agreement  is  fully  author- 
ized by  the  Act  of  April  10,  1866.  It  gives  the 
right  to  the  commissioners  of  the  land  ofiSce  to 
sell  the  scrip,  or  any  part  thereof,  for  the  price 
which  was  to  be  fixed  by  the  comptroller,  and 
not  less  then  thirty  cents  per  acre.  Tbe  right 
to  sell  the  scrip  at  the  price  fixed  by  the  comp- 
troller was  based  upon  the  condition  that  the 
persons  who  purchased  at  such  price  should 
also  agree  to  pay  over  the  net  avails  or  profits 
from  the  sale  by  them  of  the  scrip  or  lands 
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located  under  ft,  m  they  should  be  reoefyed, 
«iid  that  they  should  be  'aevoted  to  the  purposes 
of  such  iDstitution  or  iDstitutlous  as  have  been 
or  shall  be  created  by  the  Act— chapter  685  of 
Che  laws  of  1866*  (the  charter  of  Cornell  Uni- 
Yerslty) — in  accordance  with  the  provisions  of 
the  Act  of  Congress  before  mentioned.  This 
^oes  not  mean  that  all  these  possible  profits  are 
to  be  deposited  in  the  state  treasury,  subject  to 
'  the  same  rules  that  would  obtain  In  the  case  of 
the  purchase  price  of  the  scrip,  but  only  that 
they  shall  be  oevoted  to  the  institution  created 
by  the  Act  of  1806,  in  accordance  with  the  pro- 
visions of  the  Act  of  Congress  already  men- 
tioned. Of  course  the  purchase  price— that 
which  was  fixed  by  the  comptroller— was  to  go 
into  the  treasury  and  be  invested  as  provided 
for  by  the  Act  of  Congress. 

"The  reference  in  the  above  section  of  the 
Act  of  1866  to  such  institution  or  institutions 
as  have  been  or  shall  be  created  by  the  Act- 
chapter  686  of  the  Lawsof  1865— can,of  course, 
be  to  none  but  the  ComellUniversity ,  and  hence 
the  provision  in  the  agreement  that  the  profits 
shall  all  be  devoted  to  that  institution  was 
profer.  As  that  University  had  com  pi  led  with 
all  the  conditions  imposed  upon  it  by  the  State 
as  a  condition  to  its  ngbt  to  receive  all  the  in- 
come from  this  fund,  the  right  to  it  could  not 
be  taken  from  it  This  the  commissioners  of 
the  land  office  stated  in  their  report  to  the  con- 
stitutional convention  in  answer  to  a  request 
from  that  body  for  information  as  to  this  land 
scrip.  And  in  this  report,  under  date  of  July 
£1M]  22, 1867,  the  comptroller,  as  a  memt)er  of  the 
board  of  commissioners  of  the  land  oflice,  and 
one  of  the  oflBcers  who  executed  the  contract 
with  Mr.  Cornell  in  August,  1866,  stated  as  fol- 
lows: 'In  decidiofl^  .what  portion  of  the  income 
of  the  money  paid  into  the  treasury  under  the 
agreement  with  Mr.  Cornell  would  be  subject 
to  this  limitation'  (set  forth  in  the  Act  of  Con- 
gress) 'as  to  its  use  and  application,  the  com- 
missioners of  the  land  ofiice  assumed  that  the 
prohibition  applied  only  to  the  purchase  money 
received  by  the  State  on  a  sale  of  the  scrip, 
4U)d.that  the  ultimate  profits  to  be  derived  from 
the  location  and  sale  of  the  lands  l^  the  pur- 
chaser formed  no  part  of  the  purchase  money 
und  need  not  therefore  be  included.  The 
oominal  price,  however,  which  was  fixed  on 
the  scrip  by  the  Act  of  1866.  and  for  which  it 
was  sold,  m  consideration  of  the  stipulation  to 
poy  over  the  net  profits,  being  less  than  the 
market  rates,  it  was  stipulated  m  the  sixth  sec- 
tion of  the  agreement  that  an  additional  thirty 
cents  per  acre  from  the  net  profits  should,  when 
such  profits  were  paid  into  the  treasury,  be 
added  to  the  purchase  money,  thus  increasing 
the  price  to  sixty  cents  per  acre,  the  current 
rate  for  the  scrip  at  the  date  of  the  transaction, 
and  limiting  the  purposes  to  which  It  may  be 
applied  in  conformity  with  the  terms  of  the 
grant  by  Congress.' 

"Here,  then,  in  addition  to  the  langnage  as 
used  in  the  agreement  itself,  which,  wnen  read 
«s  a  whole,  seems  to  me  auite  plain,  we  find 
what  Mr.  Cornell  was  willing  to  do,  as  set  forth 
in  his  letter  to  the  comptrmler  above  quoted 
from,  in  which  he  ckims  the  Act  permitted  it, 
and  he  would  donate  the  profits  as  a  fflft  from 
himself  to  the  University;  and  we  &d  in  an 
ofladal  report  of  one  of  the  oflScers  executing 
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the  contract,  speaking  for  himself  and  associ- 
ates, what  was  their  understanding  of  tUa 
agreement.  From  all  sources,  the  agreement 
itself  and  the  separate  views  of  the  parties  to 
it,  it  appears  the  construction  should  be,  and 
was,  that  the  profits  formed  no  part  of  the  pur- 
chase price  or  the  avails  of  the  sale  of  the  scrip 
by  the  State  (over  the  thirty  cents  per  acre,  u 
realized),  and  that  such  profits  belonged  to  the 
University  by  the  gift  of  Mr.  Cornell,  the  ven- 
dee of  the  scrip  from  the  State,  the  income  to 
be  paid  to  the  trustees  of  the  University  for 
the  general  purposes  of  the  same."  11^8] 

By  an  Act  passed Mi^4, 1868  (Lawsof  New 
York  of  1868.  chap.  5o4),  the  Legislature  au- 
thorized the  comptroller  to  Invest  the  moneys 
which  might  be  received  in  excess  of  sixty  cents 
per  acre,  under  the  contract  of  August  4, 1866, 
and  which  thereunder  went  into  "the  Cornell 
Endowment  Fund,"  not  only  in  stocks  of  the 
United  SUtes  or  of  the  State  of  New  York,  or 
in  some  other  safe  stocks  yielding  not  less  than 
five  per  cent  per  annum  on  the  par  value  there- 
of (according  to  the  restriction  in  section  4  of 
the  Act  of  (ingress  of  July  2,  1862),  but  also 
"on  bonds  secured  by  mortgage  upon  unin- 
cumbered real  estate,  ntuated  within  this  State, 
worth  at  least  double  the  amount  secured  l^ 
such  mortflnge. "  The  Statute  also  provided  as 
follows:  ''The  said  fund  and  the  interest  and 
income  thereof,  subject  to  the  expenses  of  the 
care  and  management  of  the  same,  shall  be 
held  for  and  devoted  to  the  purposes  of  the 
said  Cornell  University,  in  pursuance  of  the 
contract  before  mentioned." 

As  to  this  Statute,  the  court  of  appeals  says 
(p.  127):  "This  must  be  taken  as  a  fegislativo 
recognition  of  the  fact  that  the  agreement  of 
sale  to  Mr.  Cornell  was  for  thirty  (possibly  six- 
ty) cents  an  acre,  and  that  all  profits  belonged 
to  Mr.  Cornell,  but  that  by  an  agreement  he 
had  agreed  to  give  them  to  the  University  for 
the  general  purposes  thereof.  We  cannot  as- 
sume that  the  State  would  have  run  counter  to 
the  express  provisions  of  the  Act  of  Congress, 
by  enacting  that  the  purchase  price  of  the  scrip 
might  be  invested  in  a  manner  forbidden  by 
that  Act" 

In  1878  the  Legislature  appointed  a  com- 
mission, consisting  of  William  A.  Wheeler, 
John  D.  Van  Buren  and  Horatio  Seymour,  to 
ascertain  the  condition  of  the  land  grant  and 
to  report  whether  the  Acts  of  Congress  and  of 
the  Legislature  had  been  compliea  with  In  the 
sale  and  disposition  of  the  lands.  The  first 
two  named  of  the  commissioners  reported  in 
April,  1874.  that  the  profits  realized  by  Mr. 
Comdl  from  the  sale  of  the  lands  formed  part 
of  the  purchase  price  of  the  scrip,  while  (iov* 
emor  Seymour  reported  that  he  was  of  a  con- 
tn^  opmion. 

Tlie  Legislature  ultimately,  and  by  an  Act 
passed  May  18, 1880  (Laws  of  New  York  of 
1880,  chap.  817),  directed  the  comptroller,  upon  [  1 94J 
the  request  of  Cornell  University,  to  assign, 
transfer,  pay  and  deliver  to  the  latter  "au 
moneys,  securities,  stocks,  bonds  and  contracts 
constituting  a  part  of.  or  relating  to  the  fund 
known  as. the  'Cornell  BndowmentFund^'  now 
held  by  the  State  for  the  use  of  said  Univer- 
sity." This  was  done  because,  under  an  agree- 
ment made  between  Ezra  Cornell  and  his  wife, 
and  the  University,  on  the  18th  of  October, 
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1874,  with  the  ooosent  of  the  comptroller  and 
the  eommissioDers  of  the  land  office,  Mr.  Oor- 
oell  and  his  wife  had  cooveyed  to  the  Univer- 
eity  all  their  righto  under  any  agreement  be- 
tween him  and  the  State  relation  to  the  land 
ecrip  or  to  any  lands  located  or  to  be  located  an- 
gler It,  and  the  University  had  cpYenanted  that  it 
would  assame  and  perform  all  the  agreements 
made  between  him  and  the  State  in  reference 
to  the  land  scrip  or  the  land,  and  would  dis- 
•charge  his  obligations  held  by  the  State.  The 
UniYersity  had  paid  to  the  State  a  part  of  the 
additional  thirty  cento  per  acre  which  the 
State  was  to  receiye,  if  realized,  at  the  pur- 
chase price  of  the  scrip. 

On  all  these  facto  the  court  of  appeals 
asys,  in  ito  opinion  (p.  128):  "  The  State  has 
made  and  makes  no  claim  that  any  portion 
of  these  proflto  over  the  thirty  cento  an  acre 
forms  any  portion  of  the  purchase  price  of  the 
aale  of  the  scrip  by  it  The  University,  by 
ito  agreement  with  Mr.  Oomell  and  by  tak- 
ing exactly  his  position,  and  by  receiving  the 
moneys  and  securities  of  the  Cornell  Endow- 
ment Fund  by.virtue  of  the  Act  of  1880,  clearly 
has  taken  the^position  that  itwas  the  owner 
of  this  fund,  and  was  not  indebted  to  the 
Stote  therefor.  Ito  reporto  show  that  thev 
<tbe  trustees  of  the  University)  claimed  that  it 
had  no  debto,  and  they  acsnowledged  none 
to  the  Stote  on  account  of  this  fund.  If  it  ex- 
isted, it  would  certainly  be  a  somewhat  onerous 
position  for  the  State  to  be  in.  It  must  have 
all  the  proceeds  of  the  sale  of  this  scrip,  includ- 
ing in  such  case  all  Uie  proflte  of  the  past  and 
what  may  hereafter  arise;  it  must  pay  all  ex- 
penses, etc.,  after  location,  in  the  way  of  toxes, 
and  dl  incurred  in  the  management  and  dis- 
bursement of  the  money,  and  must  invest  in 
stocks  of  the  kind  described  in  the  Act  of  Con- 
gress, and  must  forever  guarantee  the  whole 
amount,  so  that  if  any  of  the  principal  is  lost 
it  must  be  supplied  by  the  Stote,  and  it  must 
pay  over  the  nve  per  cent  interest  on  Uie  whole 
of  this  fund  to  the  University.  This,  of  course, 
does  not  weigh  in  case  the  decision  were  that 
the  law  is  in  that  condition.  For  the  reasons 
already  given,  I  do  not  think  it  is." 

On  the  question  whether  the  legislation  of 
New  York,  or  the  amement  of  August  4, 1866, 
waa  in  violation  or  the  Act  of  Congress,  the 
Court  of  Appeals  says  (p.  129):  "Interpreted  as 
we  have  interpreted  the  agreement  and  the  Act 
of  the  Legislature  of  New  York,  the  remaining 
Inquiiy  is.  Does  the  New  York  Statute,  or  the 
agreement  under  it,  run  counter  to  the  Act  of 
Congress  creating  this  land-scrip  trust  ?  I  think 
not  It  provides  that  all  moneys  derived  from 
the  sale  of  the  land  scrip  by  the  Stote  shall  be 
invested,  etc ,  as  therein  prescribed.  The  scrip 
Is  to  be  sold  by  the  State,  which  could  not  it- 
•elf  locate  the  land,  and  the  avails  of  such  sale 
are  to  be  invested.  The  avails  of  the  sale  of 
the  scrip  by   the  State   were  the  purchase 

f^rice  thereoi;  and  if  I  am  right,  that  the  profito 
ormed  no  part  of  such  purchase  price,  but 
were  the  property  of  the  vendee  of  the  Stote, 
which  hs  agreed  to  give  to  the  University  for 
general  purposes,  as  his  gift  and  to  fonn  the 
property  of  the  University,  then  the  Act  of 
Congress  has  no  concern  with  it 

"Another  consideration  may  be  adverted  to. 
It  is  exceedingly  doubtful,  in  my  mind,  whether 
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the  University  can  be  heard  to  daim  the  ex- 
istence of  this  alleged  debt  under  the  facto  of 
this  case.  The  Stote  has  made,  and  makes,  no 
daim  upon  the  University  for  the  property  or 
any  portion  of  it  It  was  placed  in  ito  posses- 
sion Dv  virtue  of  the  consent  of  the  Stote,  evi- 
denced by  the  passage  of  an  Act  authorizing 
and  directing  it  The  University  has  daim^ 
to  be  the  owner  of  it,  and  no  one  has  drawn  ito 
rightful  title  in  question.  Can  it  now,  while 
enjoying,  without  hostile  daim  from  any 
source,  the  full  control  of  the  property,  as  its 
absolute  owner,  set  up,  as  a  reason  why  it 
should  be  allowed  to  vik»  other  property,  that 
perhaps  hereafter  someone  may  make  a  claim 
that  the  property  docs  not  belong  to  the  Uni- 
versity, but  that  it  is  a  trust  fund  originating 
in  the  Act  of  Congress?  If  the  Stote  or  the  [196] 
United  Stotes  were  to  commence  some  proceed- 
ing, based  on  the  counsel's  argument,  to  reclaim 
possession  of  the  property,  there  is  nothing  in 
the  present  attitude  of  the  University  which 
would  necessarily  estop  or  In  any  way  con- 
clude it  from  denying  that  any  such  trust  ex- 
isto,  or  that  any  case  had  been  made  for  toking 
the  possession  of  the  property  out  of  ito  hands. 

"So  far  as  appears,  it  seems  that  this  assumed 
indebtedness  is  entirely  gratuitous  on  ito  part, 
and  that  there  is  no  creditor  who  makes  the 
claim,  no  one  who  questions  ito  title.  It  is 
going  a  good  ways,  under  such  circumstances, 
to  lay  much  weight  on  the  liability  which,  up 
to  this  proceeding,  was  never  admitted  by  the 
University,  and  is  not  now  asserted  by  any- 
one else.  It  would  seem  as  if  property  which 
was  thus  in  the  possession  of  the  corporation, 
unclaimed  by  anyone  else,  was  held  by  it  with- 
in the  meaning  of  ito  charter,  and  that  the 
question  in  regard  to  the  character  of  ito  hold- 
ing was  merely  an  abstract  one  with  which 
courto  would  not  deal,  at  least  so  far  as  this 
proceeding  is  concerned.  '  * 

"  In  all  these  matters  It  must  be  borne  in 
mind  the  parties  have  all  been  acting  in  the 
most  entire  and  perfect  good  faith.  This  was 
no  scheme  to  avoid  or  evsde  the  provisions 
of  the  Act  of  Congress.  The  price  of  sixty 
cento  an  acre  which  the  State  got  for  the  land 
was  all  it  was  worth  kt  that  nme.  Ito  future 
value  depended  upon  many  contingendes. 
The  Stoto  had  the  right  to  sdl  the  scrip  for 
such  price  as  it  might  agree  on  with  a  pur- 
chsser.  This  it  did.  The  University  wanted 
money  to  pay  Ito  expenses.  It  could  not  very 
well  wait  zor  twenty  or  even  five  years  for  the 
purpose  of  seeing  how  the  value  of  this  scrip 
would  appreciate,  if  at  dl.  The  Legislature 
was  equally  in  earnest  in  ito  desire  for  the  proa- 
perity  of  tibe  institution;  so  were  the  stote  offi- 
cers, and,  above  and  beyond  all,  so  was  Mr. 
Cornell,  ito  senerous  founder,  and  already  the 
donor  of  such  a  li^ge  amount  of  money.  Tak- 
ing all  the  circumstoncesinto  consideration,  the 
plan  carried  out  was  hit  upon,  and  the  amount 
of  the  Cornell  Endowment  Fund  and  the  prop- 
erty arising  therefrom  must  be  regarded  as  a  [197] 
gift  of  the  donor  and  founder,  and  not  as  a 
violation  of  either  the  Act  of  Congreo,  or  of 
the  Act  of  our  own  Legislature." 

The  Court  of  Appeals  then  stotes  (p.  181)  the 

position  of  the  University  with  reference  to  the 

value  of  ito  property  as  follows:  funds  from  in- 

diWduaU  (induding  the  value  of  the  university 
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bafldiDn,  faim,  grounds,  etc.,  at  $89,688.88), 
M  flxea  ^  the  turrogate,  $598,588.65;  westerxi 
lands,  $1,648,178.50;  western  land  contracts, 
$489,884.22;  total,  $2,686,101.48.  It  states 
that  the  supreme  court  adTanced  the  $69,688.88 
to  * '$885,000,"  being  an  advance  of  "$815,- 
816.67,"  and  that,  adding  this  $815,816.67  to 
the  $2,686,101.48  makes  a  total  of  $8,001,418.- 
10,  without  counting  as  propertr  the  College 
l4ind  Scrip  Fund  in  the  hands  of  the  State  ^ 

The  statement  that  the  supreme  court  ad- 
Tanced the  $69,688.88  to  $885,000  would  ap- 
pear by  the  record  to  be  a  clerical  error,  for, 
although  Judge  Merwin,  in  his  opinion  in  the 
supreme  court,  states  that  the  appellants  there 
were  entitled  to  a  finding  that  the  property  rep- 
resented by  the  item  of  $69,688.88  was  at  the 
date  of  the  death  of  Mrs.  Fiske,  of  the  ralue 
"at  least"  of  $885,000,  the  Judgment  of  the 
supreme  court  expressly  adjudges  that  the  item 
of  $69,688.88  is  fixed  by  it  at  $400,000,  and 
that  it  finds  that  the  value  of  the  property  of 
the  University  held  and  owned  by  it  at  the 
death  of  Mrs.  Fiske  was  $8,015,414.71.  But, 
in  either  case,  the  amount  exceeded  $8,000,000. 

We  concur  with  the  court  of  appeals  in  the 
conclusion  that  the  sixty  cents  per  acre  was  the 
purchase  price  of  the  land  saip;  that,  under 
the  agreement  of  August  4, 1866,  the  profits  to 
be  made  by  Mr.  Cornell,  although  to  be  paid 
kito  the  treasury  of  the  State,  were  not  any 
portion  of  the  purchase  price  of  the  scrip,  but 
were  to  be  paid  in,  and  were  in  fact  paid  in,  as 
his  profits,  and  were  received  by  the  State,  as 
the  sixth  section  of  the  agreement  states,  as  "a 
separate  and  distinct  fund,  which  shall  be  the 
property  of  the  Cornell  University,  to  bo  known 
as  the  'Cornell  Endowment  Fund,'  "  and  that 
the  income  of  the  money  was  to  be  paid  to  the 
University  for  its  general  purposes,  and  the 
principal  was  to  constitute  the  "  Cornell  En- 
dowment Fund." 

The  court  of  appeals  states  that  it  cannot  see 
that  in  all  this  there  was  nothing  but  an  agency 
created  in  behalf  of  the  State,  and  that  Mr. 
Cornell  was  such  agent,  and  that  the  whole 
profits  were  reallv  nothing  but  the  proceeds  of 
the  land  scrip  sold  by  the,  State.  In  this  con- 
nection, a  reference  may  not  be  inappropriate 
to  the  dear  and  incisive  statement  of  Governor 
Seymour,  in  his  minority  report  before  referred 
to.  After  stating  that  his  associates  were  of 
opinion  that  the  contract  was  an  actual  sale  to 
Mr.  Cornell,  but  that  all  profits  made  from  the 
land  were  part  of  the  purchase  money,  and  so 
subject  to  the  restrictions  of  the  Act  of  Con- 
gress, Governor  Seymour  says  that  he  is  forced 
to  the  conclusion  that  the  constnic^on  which 
involves  merging  the  two  funds  into  one  is  in- 
consistent with  tne  pledges  of  the  State  to  Con- 
mss.  He  adds:  ''when  New  York  accepted 
the  grant  of  the  general  government,  it  did  so 
with  the  full  knowledge  of  this  dbiuse  in  the 
Act  of  ConmM,  vis. :  'That  the  grant  of  land 
and  of  landf  scrip  hereby  autbor&d  shall  be 
made  on  the  following  conditions,  to  which,  as 
wdl  as  to  the  provisions  hereinbefore  contained, 
the  previous  assent  of  the  several  States  shal] 
be  ngnified  t^  legislative  Acts.'  One  of  these 
condTtions  li,  'that  in  no  case  shall  any  State  to 
which  land  scrip  may  thus  be  issued  hie  allowed 
to  locate  the  same  within  the  limits  of  any  other 
8tat«.'   This  Btirtao^  bad  the  ri|^t  to  tell  iti 
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scrip.  If  it  has  no  riffht  to  locate  land  openly 
and  directly,  can  it  do  the  same  thing  under 
cover  and  indirectlv?  If  the  State  can  claim 
all  the  proceeds  of  the  lands  entered  by  its  scrip 
in  the  State  of  Wisconsin,  after  deducting  the. 
cofts  of  taxes  and  expenses  and  the  price  of  its 
scrip,  does  it  not  daim  and  get  everything  it 
would  if  the  land  had  been  taken  up  in  the 
name  of  the  State?  Is  there  any  stronger  or 
dearer  way  of  sayine  that  a  man  is  entitled  to 
all  there  is  of  value  In  any  property,  than  to 
say  he  has  a  right  to  all  the  money  it  will  bring 
after  paying  taxes  and  expenses?  Does  any 
dtizen  of  our  country  hold  a  more  ample  in- 
terest  in  land,  by  virtue  of  deeds  or  patents, 
than  Is  hdd  by  him  who  has  a  right  to  all  that 
it  will  bring  by  sales  or  leases,  after  paying 
taxes  and  expenses?  All  of  our  dtizens  who 
have  lands  in  Western  States,  or  elsewhere,  in 
fact  own  them  upon  these  terms.  Is  the  case  ^199] 
in  any  way  changed  by  usins  the  term  fiTofii  in 
place  of  the  word  proeeedi,  to  express  the 
amount  the  State  can  daim  by  their  construc- 
tion of  the  contract?  Any  construction  of  the 
contract  with  Mr.  ComeU,  which  makes  the 
State  the  substantial  owner  of  these  lands  and 
converts  the  transactions  into  any  agency,  is 
not  merely  a  technical  and  immatenal  violation 
of  its  pledfges.  It  conflicts  with  the  Act  of  Con- 
gress and  infringes  in  a  serious  way  upon  the 
nghts  of  Wisconsin  and  otier  States  where  the 
lands  held  by  Mr.  Cornell  fue  situated.  The 
careful  way  with  which  the  Law  of  Congress 
distinguishes  between  the  proceeds  of  land  and 
of  land  scrip  was  designed  to  protect  such 
States.  But  for  the  restraints  of  the  Act  the 
old  States  could  enter  all  their  scrip  at  the  laud 
oflSces  of  the  west.  Their  wealth  would  enable 
them  to  pay  taxes  and  keep  the  lands  from 
market  for  an  advance  of  price.  For  this  rea- 
son the  restriction  was  put  into  the  Act.  Own- 
ership by  this  State  under  cover,  no  matter 
what  terms  are  used  to  hide  its  interest,  or  what 
objects  or  pretexts  are  displayed  as  an  excuse 
for  its  action,  is  a  violation  of  its  pledges  to 
Congress  and  of  the  rights  and  Interests  of 
other  States.  As  a  rule,  individuals  are  unable, 
for  any  length  of  time,  to  hold  larfl;e  tracts  of 
land.  Nearly  the  whole  amount  of  scn'p  gi\  en 
by  ConsT^  to  the  several  States  has  been  used 
by  settlers  to  buy  homes  in  the  west,  and  has 
thus  promoted  their  prosperity.  Congress  con- 
templated this  when  it  forbade  one  State  to  take 
up  umd  within  the  bounds  of  another.  The 
agreement  Is  a  sale  of  the  scrip  to  Mr.  Cornell, 
and  the  profits  made  by  him  out  of  the  lands 
taken  up  by  him  with  the  scrip,  when  given  to 
the  University,  will  be  a  gift  for  the  general 
purposes  of  the  institution,  'and  not  subject  to 
the  restrictions  of  the  Act  of  Congress.'   These 

firofits  will  be  the  result  of  his  skill  and  labor, 
t  is  the  intent  of  the  Act  of  1862  that  no  State 
shall,  under  any  pretense.  In  any  manner,  or  in 
any  degree,  acquire  title  or  right  to  lands  In 
another  State."  i 

We  are  of  opinion  that,  by  the  terms  of  the 
agreement,  the  State  sold  the  scrip  to  Mr.  Cor- 
nell, and  that  the  legal  title  to  the  lands  located 
by  him  under  the  Mcrip  was  vested  In  him  wben 
he  took  out  patents  upon  such  location.  TUe  .^^^^^^ 
terms  of  the  agreement  show  that  the  profits  ISOOJ 
which  Mr.  Cornell  hoped  to  realize  from  the 
sale  of  the  lands,  bcijond  the  second  thirty  centi 
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per  acre,  were  intended  by  botb  parlie&to  the 
agreement  to  be  a  gift  from  Mr.  Oomell  per- 
Booally  to  tbe  University,  and  not  ^m  bim  as 
a  mere  agent  of  tbe  State  or  of  the  United 
States;  and  that  tbe  State  became  tbe  custodian 
of  sudi  profits,  not  under  the  Act  of  Congress, 
but  under  the  duty  which  it  assumed  to  take 
care  of  the  fund  as  a  fund  belonnn^  to  the 
University,  as  tbe  property  of  the  University, 
and  to  appropriate  the  income  to  the  trustees 
of  the  institution  for  its  general  purposes.  The 
State  has  provided,  as  required  by  Uie  Act  of 
Congress,  for  the  investment  in  the  manner 

? prescribed  by  that  Act,  of  the  moneys  derived 
rom  tbe  sale  of  the  land  scrip.  It  was  under 
no  obligation  to  treat  as  falling  within  the  pro- 
visions of  the  Act  of  Congress  any  other  moneys 
than  those  derived  from  the  sale  of  such  scrip, 
or  any  monevs  derived  from  tbe  sale  of  tbe 
lands  which  the  purchaser  of  the  scrip  should 
locate  and  obtain  patents  for.  Tbe  State  could 
not  itself,  or  by  an  agent  acting,  in  its  behalf, 
locate  or  obtain  patents  for  any  land  which  the 
scrip  represented.  Therefore  the  claim  of  the 
University,  and  of  Mr.  Boardman  as  executor, 
that  the  Act  of  Congress  was  violated  in  the 
transaction  between  the  State  and  Mr.  Cornell, 
and  that  the  moneys  and  property  derived 
from  tbe  sale  of  the  lands  by  Mr.  Cornell 
formed,  on  the  actual  facts,  no  part  of  tbe 
$8,000,000  of  property  held  by  the  University, 
is  not  warranted  bv  law. 

The  jtidgmeni  of  the  Supreme  Court  of  the 
State  ef  Neva  York,  entered  December  XT,  1888, 
eitabHehinff  a$  it$  JudgmetU  the  judgment  of  the 
Court  of  Appeals  qf  New  York,  rendered  Novem- 
her  t7, 1888,  afflrming  the  judgment  cf  the  Su- 
preme Court  herein,  entered  December  14, 1887, 
i»  affirmed. 

Mr,  Juitiee  Brewers 

Mr.  Justice  Gray  and  myself  dissent  from 
the  views  expressed  and  the  conclusions  reached 
in  tbe  foregoine  opinion. 

By  the  Act  ox  Congress  of  July  2, 1862,  mak- 
ing a  grant,  and  the  Act  of  the  Legislature  of 
the  State  of  New  York,  of  May  5,  1868.  ac- 
cepting tbe  same,  a  trust  was  created  in  the 
State  of  New  York  in  respect  to  this  land  scrip. 
This  is  evident  from  these  sections: 

"An  Act  Donating  the  Public  Lands  to  the 
Several  States  and  Territories  Which  mav 
Provide  Colleees  for  the  Benefit  of  Agricul- 
ture and  the  Mechanic  Arts. 
"Be  it  enacted  by  the  Senate  and  Bouse  qfBep- 
resentatives  of  the  United  States  of  America  tn 
Congress  assembled.  That  there  be  granted  to 
the  several  States  for  tbe  purposes  nereinafter 
mentioned,  an  amount  of  puolic  lands,  to  be 
apportioned  to  each  State  a  quantity  equal  to 
thuty  thousand  acres  for  each  seoator  and  rep- 
resentative in  Congress  to  which  the  States  are 
respectively  entitled  by  the  apportionment  un- 
der tbe  census  of  eighteen  hundred  and  sixty: 
Provided,  That  no  mineral  lands  shall   be 
■elected  or  purchased  under  the  provisions  of 
this  Act 

"%  2.  Andbe  it  further  enacted,  That  tbe  land 
•foresaid,  after  being  surveyed,  shall  be  appor- 
tioned to  the  several  States  in  sections  or  subdi- 
visions of  sections,  not  less  than  one  ouarter  of  a 
section;  aid  whenever  there  are  public  lands  in 


a  State  subject  to  a  sale  at  private  entry  at  one 
dollar  and  twenty-five  cents  per  acre,  the  quan- 
tity to  which  said  State  shall  be  entitled  shall 
be  selected  from  such  lands  within  tbe  limits 
of  such  State,  and  the  Secretary  of  the  Interior 
Is  herebv  directed  to  issue  to  each  of  the  Stales 
in  which  there  is  not  the  ouantity  of  public 
lands  subiect  to  sale  at  private  entry  at  one 
dollar  anu  twenty-five  cents  per  acre,  to  which 
said  State  may  m  entitled  under  the  provisions 
of  this  Act,  land  scrip  to  the  amount  in  acres 
for  the  deficiency  of  Its  distributive  share;  said 
scrip  to  be  sold  by  said  States  and  tbe  proceeds 
thereof  applied  to  the  uses  and  purposes  pre- 
scribed in  this  Act,  and  for  no  other  use  or 
purpose  wbfitsoever:  Provided,  That  in  no  case 
sbau  anv  State  to  which  land  scrip  may  thus 
be  imuea  be  allowed  to  locate  the  same  within 
the  limits  of  anv  other  State,  or  of  any  Terri- 
tory of  Uie  United  States,  but  their  assignees 
may  thus  locate  said  land  scrip  upon  any  of 
the  unappropriated  lands  of  the  United  States 
subject  to  sale  at  private  entry  at  one  dollar 
and  twenty-five  cents,  or  less,  per  acre:  And 
provided  furtlter.  That  not  more  than  one  mil- 
lion acres  shall  be  located  by  such  assignees  in 
any  one  of  the  States:  And  provided  further. 
That  no  such  location  shall  be  made  before  one 
year  from  the  passage  of  this  Act. 

"S  4.  And  be  it  further  enacted,  That  all 
moneys  derived  from  the  sale  of  the  lands 
aforesaid  bv  the  States  to  which  the  lands  are 
apportionea,  and  from  the  sales  of  land  scrip 
hereinbefore  provided  for,  shall  be  invested  in 
stocks  of  the  United  States,  or  of  the  States,  or 
some  other  safe  stocks,  yielding  not  less  than 
five  per  centum  upon  the  par  value  of  said 
stocks;  and  that  the  moneys  so  invested  shall 
constitute  a  perpetual  fund,  the  capital  of  which 
shall  remain  forever  undiminished  (except  so 
far  as  may  be  provided  In  section  fifth  of  this 
Act),  and  the  interest  of  which  shall  be  invio- 
lably appropriated,  by  each  State  which  may 
take  and  claim  the  benefit  of  this  Act,  to  the 
endowment,  support  and  maintenance  of  at 
least  one  college  where  the  leading  object  shall 
be,  without  excluding  other  scientific  and 
classical  studies,  and  including  military  tactics, 
to  teach  such  branches  of  learning  as  are  re- 
lated to  agriculture  and  tbe  mechanic  arts,  in 
such  manner  as  Uie  Legislatures  of  the  States 
may  respectively  prescribe,  in  order  to  promote 
the  liberal  and  practical  education  of  the  in- 
dustrial classes  in  the  several  pursuits  and  pro- 
fessions in  life. 

'%  6.  And  be  it  further  enacted.  That  tbe 
grant  of  hmd  and  land  scrip  hereby  authorized 
shall  be  made  on  tiie  following  conditions,  to 
which,  as  well  as  to  the  provisions  hereinbe- 
fore contained,  tbe  previous  assent  of  the  sev- 
eral States  shall  be  signified  by  k^lative  Acts: 

"First  If  any  portion  of  the  fund  invested^ 
OS  provided  by  tne  Soregoing  section,  or  any 
portion  of  the  interest  thereon,  aball,  bv  anv 
action  or  contingency,  be  diminished  or  lost,  tt 
shall  be  rephicea  by  the  State  to  which  it  be- 
longs, so  that  the  capital  of  tbe  fund  shall  re- 
main forever  undiminished;  and  the  annual 
interest  shall  be  regularly  applied  without 
diminution  to  the  purposes  mentioned  In  the 
fourth  section  of  this  Act,  except  that  a  som, 
not  exceeding  ten  par  oentom  open  theamoimt 
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received. bj  sdt  State  under  the  provisionB  of 
this  Act,  may  be  expended  for  the  purchase  of 
lauds  for  sites  or  experimental  farms  whenever 
authorized  by  the  respective  Legislatures  of 

said  States. 

•  •  •  •  • 

"Seventh.  No  State  shall  be  entitled  to  the 
benefits  of  this  Act  unless  it  shall  express  its 
acceptance  thereof  by  its  Legislature  within 
two  years  from  the  date  of  its  approval  by  the 
President" 

Under  this  Stetute,  the  action  of  the  State 
designating  one  beneficiary  was  not  final;  and 
it  could  withdraw,  thereafter,  the  income  from 
one  institution  and  bestow  it  upon  another, 
even  as  it  did,  in  fact,  in  this  case;  as  shown 
by  the  record.  Suppose,  hereafter,  Cornell 
University  should  be  so  conducted  that  its 
"leading  object"  should  not  be  "to  teach  such 
branches  of  learning  as  are  related  to  agricul- 
ture and  the  mechanic  arts,"  as  required  by 
the  Act  of  Congress,  it  would  be  the  right  and 
the  duty  of  the  State  to  take  the  fund  and  ap- 
ply it  to  that  purpose  by  other  means  and  in- 
struments. 

The  sacredness  of  the  duties  cast  upon  a 
trustee,  recognized  from  time  immemorial,  ob- 
tains; and  the  subsequent  transaction  by  which 
the  land  scrip  was  disposed  of  cannot  be  inter- 
preted as  if  It  were  a  disposition  by  an  absolute 
owner  of  his  property.  A  trustee  may  not 
speculate  in  respect  to  trust  property  for  his 
own  benefit,  or  for  the  benefit  of  a  friend  or 
in  favor  of  any  institution.  The  fact  of  a  trust 
compels  that  all  received  as  the  proceeds  of 
trust  property,  directly  or  indirectiv,  must  be 
adjudged  forever  withm.the  obligationa  of  that 
trust. 

The  scrip  became  the  property  of  the  State 
in  trust  The  Act  of  Congress  determines  the 
fact,  the  nature  and  extent  of  the  trust  It 
grants  land;  or,  in  the  absence  of  public  lands 
within  the  State,  scrip  to  the  corresponding 
amount.  It  provides,  in  section  two,  that 
where  scrip  is  taken  bv  a  State,  it  may  be  sold 
by  it,  "and  the  proceeds  thereof  applied  to  the 
uses  and  purposes  prescribed  in  thb  Act,  and 
for  no  other  tise  or  purpose  whatsoever."  Sec- 
tion three,  while  refemng  to  the  land  which 
may  be  taken  under  the  Act,  indicates  fully 
the  scope  and  intent  of  the  trust,  by  enacting 
"that  all  the  expenses  of  management,  super- 
intendence and  taxes  from  date  of  selection  of 
said  lands,  previous  to  their  sales,  and  aU  ex- 
penses incurred  in  the  management  and  dis- 
DursemenI  of  the  moneys  which  may  be  re- 
ceived therefrom,  shadl  be  paid  by  the  States 
to  which  thej  may  belong,  out  of  the  treasury 
of  said  States,  so  that  the  entire  proceeds  of 
the  sale  of  said  lands  shall  be  applied  without 
any  diminution. whatever  to  the  purposes  here- 
inafter mentioned."  Section  four  provides 
"that  all  moneys  derived  from  the  sale  of 
lands,  and  from  the  sales  of  land  scrip,  shall 
be  invested,"  etc.;  and  that  'Hhe  moneys  so 
invested  shall  constitute  a  perpetual  fund,  the 
capital  of  which  shall  remain  forever  undimin- 
iBhed,  and  the  interest  of  which  shall  be  in- 
violably appropriated, "etc,  specifying  the  pur- 
poses of  the  appropriation.  Obviously  the 
scope  of  this  is,  that  all  moneys  derived  from 
this  ipropertj,  whether  Umd  or  scrip,  whether 


obtained  directly  or  indirectly,  are  consecrated 
to  the  inirposes  designated,  and  must  be  held 
by  the  State  in  trust  forever.  Amonff  the  limi- 
tations provided  is  that  expressed  m  the  sec- 
ond clause  of  the  fifth  section,  that  "no  portion 
of  said  fund,  nor  the  interest  thereon,  snail  be 
applied,  directly  or  indirectly,  under  any  pre- 
tense whatever,  to  the  purchase,  erection,  pres- 
ervation or  repair  of  any  building  or  build- 
ings." Nothing  can  be  clearer  from  this 
Statute  than  that  a  State,  accepting  its  provis- 
ions, constituted  itself  a  trustee,  with  the  ob- 
ligation that  it  should  devote  to  the  purposes 
of  the  Act  all  the  proceeds  of  the  land  or  land 
scrip  which  it  might  obtain,  directly  or  indi- 
rectly. 

The  State  of  New  York,  having  no  public 
lands  within  its  limits,  received  scrip,  but  the 
scrip  was  subjected  to  the  same  trust  that  land 
would  have  been  subjected  to,  and  was  sub- 
jected to,  when  taken  by  anj  State.  All  ex- 
pense in  respect  to  the  location  and  manage- 
ment of  the  lands,  or  the  investment  of  the 
funds,  was  to  be  borae  bv  the  State,  in  order 
that  the  net  proceeds  of  this  grant,  no  matter 
how  obtaineo,  should  be  appropriated  to  the 
purposes  expressed.  Hence,  the  State  of  New  ronsi 
York,  accepting  the  trust,  was  powerless  to  t*"*' 
repudiate  its  obligations,  or  to  provide  for 
an  appropriation  for  any  other  purposes,  or 
under  any  other  conditions,  of  the  moneys 
which  might  be  received,  directly  or  indirectly, 
from  the  disposition  of  this  trust  property. 
Prior  to  November  24, 1865,  scrip  to  the  ag- 
gregate amount  of  176,000  acres  was  sold  at 
prices  ranging  from  fifty  to  eighty-five  cenla— 
the  average  iSing  sixty-five,  nearly.      * 

The  first  selection  of  the  beneficiary  of  this 
trust  was  the  People's  Colle^  of  Havana;  but 
that  selection  was  not  satisfactory;  and  on 
April  27,  1865,  Cornell  University  was  estab- 
lished by  Act  of  the  Legislature  of  New  York, 
and  it  was  designated  as  the  beneficiary;  the 
Act  providing,  as  a  condition  of  this  selection, 
that  Cornell  University  should  be  endowed  to 
the  extent  of  five  hunared  thousand  dollars  by 
Em  ComeU.  The  provision  in  g  4  in  its  char- 
ter, that  "  the  corporation  hereby  created  may 
hold  real  and  personal  property  to  an  amount 
not  exceeding  three  millions  of  dollars  in  the 
aggregate,"  evidently  means  that  the  property 
of  the  corporation  shall  not  exceed  three 
millions,  after  deducting  the  amount  of  all  its 
debts  and  obligations,  and  does  not  include 
property  whicb  the  State  might  retake  at  any 
thne,  and  a  fortiori  property  which  the  State, 
under  a  duty  imposed  upon  it  by  law,  owned 
upon  a  trust  which  it  could  not  devest  itself  of. 
Here,  a  reference  to  Mr.  Cornell,  and  his  con- 
nection with  this  transaction,  is  appropriate. 
A  man  acquiring  wealth  by  his  own  exertions, 
the  dream  of  his  later  years  was  a  university, 
bearing  his  name,  and  so  munificently  en- 
dowed as  to  become,  like  Yale  and  Harvard*  a 
centre  of  learning;  and  bis  purchase  of  Uie 
scrip,  and  his  transaction  with  the  State,  must 
be  interpreted  in  the  line  of  this  thought  It 
was  the  glory  of  a  great  university  which  he 
hoped  to  realize— one  which  woiud  link  his 
name  with  its  glory.  The  means  were  subor- 
dinate^ the  glory  and  strength  of  Cornell  Uni- 
versity was  the  purpose.  Unquestionably  in- 
spirea  by  his  thought  and  wish,,  on  April  10, 
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1866,  tbe  Legislature  passed  an  Act  for  the 
future  disposal  of  the  scrip,  and  authorized  the 
r2661  comptroller  to  fix  its  pnce.  That  price  was 
Dot  to  he  less  than  thirty  cents  per  acre.  The 
Act  also  provided  that  he  might  contract  for 
the  sale  thereof  to  the  trustees  of  Cornell  Uni- 
Tersitj;  and  that  if  they  did  not  i>urchase,  the 
commissioners  of  the  laybd  office  might  contract 
for  the  sale  to  any  person  or  persons;  hut 
added,  expressly,  that  '*  said  trustees  or  such 
person  or  persons  shall  at  the  time  make  an 
agreement  and  give  security  for  the  perform- 
ance thereof  to  the  satisfaction  of  tne  comp- 
troller, to  tbe  effect  that  the  whole  net  avaus 
and  profits  from  the  sale  of  scrip  or  the  loca- 
tion and  use  by  the  said  trustees,  person  or 
persons  of  the  said  lands  or  of  the  lands  lo- 
cated under  said  scrip,  shall  from  time  to  time, 
as  such  net  avails  or  profits  are  received,  be 

Slid  over  and  devoted  to  the  purposes  of  such 
stitution  or  institutions  as  have  been  or  shall 
be  created  by  tbe  Act,  chapter  five  hundred 
and  eighty-five  of  the  laws  of  eighteen  hundred 
and  sixty-five,  of  the  State  of  New  York,  in 
accordance  with  the  provisions  of  the  Act  of 
Congress  hereinbefore  mentioned.  And  the 
said  trustees,  person  or  persons  to  whom  the 
said  lands  or  scrip  shall  be  sold,  shall  report  to 
the  comptroller  annually,  under  such  oath  and 
in  such  form  as  the  comptroller  shall  direct, 
the  amount  of  land  or  scnp  sold,  tbe  prices  at 
which  tbe  same  have  been  sold,  and  the  amount 
of  money  received  therefor,  and  the  amount  of 
expenses  incurred  in  the  location  and  sale 
thereof." 

This  Act  has  a  twofold  aspect:  It  is  the 
l^islation  of  a  sovereign  State,  prescribing  the 
duties  and  powers  of  one  of  its  officials;  and  it  is 
also  a  declaration  of  the  duties  cast  by  a  trustee 
upon  its  agent  in  respect  to  trust  property.  In 
either  aspect,  its  voice  is  potential  in  respect  to 
that  which  was  under  the  authority  thereafter 
done  bv  official  or  agent  It  must  be  borne  in 
mind  that  the  State  had  no  land — nothing  but 
scrip.  This  fact  was  known,  and  must  be 
recognized  In  any  interpretation  of  the  powers 
granted.  What  were  they  ?  Ph»t,  to  sell  for 
cash,  at  a  price  not  less  than  that  to  be  fixed 
[207]  by  the  comptroller.  Second,  and  this  was  ob- 
viously in  view  of  propositions  or  sugi^estions 
made  by  Mr.  Cornell  as  to  what  he  was  will- 
ing to  do,  that  if  no  sale  for  cash  was  made, 
the  scrip  might  be  disposed  of  to  anyone  who 
would  give  to  this  fund  the  full  benefit  of  any 
profits  made  by  tbe  location  of  the  scrip  upon 
public  lands.  Can  it  be  doubted,  under  such 
a  statute,  that,  if  no  absolute  sale  for  cash  was 
made,  and  the  alternative  proposition  was 
finally  accepted  by  tbe  official  and  agent  of  the 
State  and  trustee,  the  net  profits  of  such  loca- 
tion and  sale  were  to  become  and  be  a  part  of 
the  trust  funds  ?  If  language  means  anything, 
it  means  this.  No  stipulation  by  oflldal  or 
agent  could  nullify  or  thwart  the  express  limi- 
tations of  this  power.  An  illustratton  or  two 
will  make  this  dear:  Suppose  under  this  au- 
thority the  land  commissioners  had  contracted 
with  Mr.  Cornell  to  take  the  scrip  and  locate  it 
upon  public  lands,  and  out  of  the  proceeds 
pay  thirty  cents  an  acre  to  the  fund,  and  give 
the  balance  to  tbe  commissioners  for  their  pri- 
vate gain;  or  to  the  State  for  the  public  pur- 

1S6  U.  S. 


pose  of  a  state- house,  or  other  matter  of  general 
interest,  would  any  court  or  any  person  uphold  * 
for  a  moment  the  validity  of  such  a  contract 
so  far  as  respects  the  latter  provisions;  and 
would  not  the  universal  voice  declare  that,  not- 
withstanding it,  the  entire  proceeds  of  the  loca- 
tion of  scrip  and  sale  of  lands  t)elonged  to  the 
fund  of  which  the  State  was  the  trustee? 
That  is  this  case.  The  comptroller  fixed  the 
price  at  fifty  cents  an  acre,  about  fifteen  cents 
an  acre  less  than  had  theretofore  been  realized. 
Not  only  that,  but  while  it  is  in  evidence  that 
the  amount  of  scrip  authorized  by  the  Act  of 
Congress  created  a  temporary  depression  in 
price,  so  that  although  no  land  was  purchas- 
able from  Congress  at  less  than  one  dollar  and 
a  quarter  per  acre,  the  price  of  scrip  was 
temporarily  reduced  to  less  than  half  that  fig- 
ure; yet,  as  appears  from  the  report  of  a  com- 
mission, appointed  in  1874  by  the  State  of  New 
York  to  inquire  Into  this  colleg;e  land  ffrant, 
the  cash  market  value  of  the  scrip  was  always 
at  least  fifty  cents  an  acre  and  the  sales  by 
other  States  of  scrip,  amounting  in  all  to 
5,699,600  acres,  ranged  from  fif^  to  ninety 
cents,  only  120,000  acres  having  been  sold  b§- 
low  fifty  cents.  It  is  thus  obvious  that  tbe 
depression  in  price  was  only  temporary.  The 
prior  experience  of  the  State  of  New  York,  the 
whole  experience  of  other  States,  tends  to  Show 
that  fifty  cents  was  the  minimum  value  of  this  [208] 
scrip.  No  sale  was  made,  no  contract  of  sale 
entered  Into,  at  the  price  fixed  by  the  comp- 
troller. The  contract  entered  into  was  by  vir- 
tue of  the  alternative  authority  given. 

That  contract  was  upon  this  proposition  from 
Mr.  Cornell:  "  Appreciating,  however,  as  I  do 
most  fully,  your  motives  v>t  desiring  to  give 
the  utmost  possible  security  and  permanency 
to  the  funds  wbich  are,  in  a  great  degree,  to 
constitute  the  endowment  of  the  Cornell  Uni- 
versity, I  shaU  most  cheerfully  accept  your 
views  so  far  as  to  consent  to  place  the  entire 
profits  to  be  derived  from  the  sale  of  tbe  lands 
to  be  located  with  the  college  land  scrip  in  tbe 
treasury  of  the  State,  if  tbe  State  will  receive 
the  money  as  a  separate  fund  from  that  which 
may  be  derived  from  tbe  sale  of  scrip  and  will 
keep  it  permanently  invested,  and  appropriate 
the  proceeds  from  the  income  thereof  annually 
to  the  Cornell  University,  subject  to  the  direc- 
tion of  the  trustees  thereof,  for  the  s^neral  pur^ 
poses  of  said  institution,  and  not  to  bold  it  sub- 
ject to  the  restrictions  which  the  Act  of  Con- 
gress places  upon  the  fund  derivable  from!  the 
sale  of  the  college  land  scrip,  or  as  a  donation 
from  the  government  of  the  united  States,  but 
as  a  donaaon  from  Ezra  Cornell  to  the  Cornell 
University.  Acting  upon  tbe  above  basis,  I 
propose  to  purchase  said  land  scrip  as  fast  as  I 
can  advantageously  locate  the  same,  paying 
therefor  at  the  rate  of  thirty  cents  per  acre  in 
good  seven  per  cent  bonds  and  securities,  and 
obligating  myself  to  pay  the  profits,  as  specified 
in  chapter  481  of  the  Laws  of  1868.  into  the 
treasury  of  the  State,  as  foUows:  thirty  cents 
per  acre  of  said  profits  to  be  added  to  the  Col- 
lege Land  Scrip  Fund,  and  the  balance  of 
saJd  profits  to  be  placed  in  a  separate  fund,  to 
be  known  as  the  'Cornell  University  Fund,' 
and  to  be  preserved  and  invested  for  the  bene- 
fit of  said  institution,  and  the  income  derived 
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therefrom  to  be  paid  over  aoDually  to  the 

•  trustees  of  said  UmvertitT  for  the  general  pur- 
poees  of  said  institatioQ. 

It  ia  unnecessary  to  notice  the  other  portions 
of  the  correspondence,  or  to  review  tne  con- 
tract, for  aU  of  significance  is  expressed  in  this 
proposition.  It  u  not  an  absolute  sale  of  the 
scrip  for  so  mnch  money.  The  obligation  as- 
sumed by  Mr.  Cornell  to  the  btate  was  thirty 
tW9]  cents  an  acre,  and  the  net  profits  of  the  location 
of  the  scrip  on  public  lands,  and  sale  of  the 
lands.  In  briefer  words,  thirty  cents  an  acre 
and  net  profits  was  his  ofl'er.  True,  he  pro- 
posed that  only  part  of  the  profits,  to  wit, 
thirty  cents  an  acre,  should  pass  to  the  fund; 
but  what  authori^  had  the  commissioners  for 
making  such  a  limitation  in  the  contract? 
Suppose,  after  the  making  of  the  contract,  the 
commissioners  had  dechned  to  transfer  the 
scrip  to  him,  could  he  have  compelled  the 
specific  performance,  by  mandamus,  of  that 
contract?  Would  not  a  clear  and  satisfactory 
answer  have  been  that  the  commissioners  had 
no  authority  to  partition  the  profits.  The  limit 
of  their  authority  was  a  contract  by  which 
the  agent  and  locator  should  pay  to  the  State 
the  whole  net  profits  of  the  location.  As  Mr. 
Cornell  could  not  have  compelled,  by  manda- 
mus, the  performance  by  the  commissioners  of 
the  contract,  so,  on  the  other  hand,  having  re- 
ceived the  scrip  and  located  it,  and  disposed  of 
the  land,  and  paid  the  monev  into  the  Btate, 
that  unauthorized  stipulation  becomes  surplus- 
age. It  cannot  relieve  the  State  of  New  York 
from  its  liability  as  trustee.  It  is  not  potent  to 
turn  a  portion  of  the  proceeds  of  this  scrip 
into  other  channels,  or  to  other  uses.  The  fact 
that  all  the  proceeds  were  going  to  the  selected 
beneficiary  doubtless  led  the  commissioners  to 
indifference  as  to  the  stipulations  of  the  con- 
tract; but  such  indifference  did  not  enlarge 
their  powers  nor  make  valid  the  stipulation  in 
excess  thereof.  It  seems  strange  that  a  trustee 
can  avail  itself  of  a  disregard  by  its  agent  of 
bis  instructions  so  as  to  relreve  itself  of  respon- 
sibility for  about  four  fifths  of  the  proceeds  of 
the  trust  property;  yet  such  is  the  result  of  the 

•  conclusions  reached  by  this  court 

We  are  sustained  in  this  view  by  a  report  of 
a  malority  of  the  commission,  appoint^  in 
1874  by  the  Legislature  of  the  Sute  of  New 
York,  to  inquire  into  this  fund;  for  tbey  say: 
"  The  question  was  raised  in  the  comptrollers 
report  of  1869,  and  earlier,  whether  this  agree- 
ment of  4th  August,  1866,  was  a  sale  of  tbe 
scrip  to  Mr.  Cornell,  whether  it  was  not,  in 
substance,  an  agency  with  a  transfer  of  title 
for  the  jpurpose  of  facilitating  tbe  object  in 
view.'  We  are  of  the  opinion  that  the  agree- 
ment was  an  actual  sale  to  Mr.  Cornell;  but 
that  all  his  profits,  made  from  thete  lands,  are 
(IS  10]  port  of  the  purchase  money,  and  so  sublect  to 
t  he  restrictions  of  the  Act  of  Congress.  £  very- 
tbinff  that  forms  a  part  of  the  consideration 
for  tne  sale  of  the  trust  property  by  the  State 
belongs  to  the  trust  fund  cr^ued  by  Conmss." 
And  again:  *'We  are  are  asked,  finally,  to 
recommend  'what  legislation  is  necessary  to 
fvoperly  secuxia  said  funds  ia  oompliaDoa  with 
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the  Act  of  Congress.'  None  seems  to  be  nec- 
essary in  reference  to  the  fund  to  be  derived 
from  what  are  called  the  ultimate  net  profits 
from  the  location  and  sale  of  the  lands  by  Mr. 
Cornell,  under  the  agreement  of  August,  1866. 
By  his  contract  with  tbe  State  he  is  to  pay  these 
profits  into  its  treasury,  and  he  has  twenty 
years  in  which  to  complete  the  sale  of  tbe  lands. 
This  fund  is,  in  our  opinion,  a  part  of  the  pro- 
ceeds of  the  scrip  within  the  purview  of  the  Act 
of  Congress,  and  cannot  be  legally  d  istinguishcd 
from  the  other  fund.  Mr.  Cornell  seems  to 
have  taken  this  view  before  entering  into  the 
contract,  for  in  a  public  communicanon,  dated 
October  26,  1869,  referring  to  a  letter  from 
himself  to  Comptroller  Hiilbouse  in  June,  1863, 
he  says:  '  I  volunteered  to  create  a  fund  three 
or  four  times  as  large  as  that  which  the  State 
could  produce,  for  the  same  object  that  Con- 
gress intended,  and  at  my  own  nsk  and  ex- 
penses, without  charging  a  sinj^le  dime  to  any- 
txxiy  for  my  services.'  He  could  not  impose 
on  the  state  treasuir  a  new  and  distinct  trust 
as  to  any  part  of  the  consideration  he  was  to 
pay.  Unless  these  profits  are  part  of  the  pur- 
chase money,  the  State  gave  to  him,  for  the 
college  bearing  his  name,  a  monopoly  of  the 
scrip  on  long  credit  for  a  price  much  less  than 
its  cash  value.  The  second  thirty  cents  per 
acre,  provided  for  in  the  agreement,  being  de- 
pendent solely  on  contingent  profits,  which 
might  not  be  realized,  if  at  all,  for  twenty 
years,  and  then  without  interest,  was  not  at  the 
date  of  the  agreement  equivalent  to  more  than 
from  seven  to  ten  cents.  These  profits,  beinc 
part  of  the  purchase  money,  the  Stote  in  bound 
to  receive  them,  when,  from  time  to  time,  re- 
alized, and  invest  them  in  the  manner  pre- 
scribed by  the  Act  of  Congress,  and  to  appro- 
priate the  income  to  educational  purposes  in 
the  Act  defined." 

It  is  true,  a  minority  of  that  commission  dis- 
sented; but  the  reasoning  of  the  miooriiy  makes  [211) 
the  contract  of  no  validity,  except  as  to  the  sale 
of  the  scrip  for  thirty  cents  an  acre,  and  leaves 
only  that  amount  as  the  fund  for  Which  the 
State  is  responsible.  The  reasoninjr  is  thot  the 
State  was  not  authorized  under  the  Act  to  itself 
locate  scrip  on  lands  in  another  State;  and  if 
the  profits  of  the  location  were  to  belong  to 
the  State,  it  would  follow  that  the  State  was 
the  beneficial  owner  of  the  lands  thus  located, 
and  therefore  there  was  a  direct  evasion  of 
the  Act  of  Congress.  Concede  the  force  of 
that  reasoning,  and  who  can  take  advatiin^  of 
it?  Can  the  State  which  has  received  the  pro- 
ceeds of  such  location  say  that  it  had  no  au> 
thority  to  receive  them:  and  can  it,  after  re- 
ceiving them,  repudiate  its  liability  as  trustee 
for  that  which  it  has  received  as  the  proceeds 
of  the  trust  propertv? 

It  scarcely  needoe  said  that  no  subscmient 
legislation  on  the  part  of  the  State  of  New 
York,  and  no  agreement  between  it  ami  Cornell 
University  as  to  the  possession  of  these  funds, 
can  have  the  effect  to  relieve  the  State  from  its 
liability  as  trustee,  or  place  the  title  to  those 
funds  elsewhere  than  In  the  State. 
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THOMAS  RYAN,  P^.  in  Brr., 

UNITED  STATEa 

(Bee  8. 0.  Beportar*B  ed.  0&-884 

ihireha»e  qf  landt  ftv  United  8tate»— contract 
under  Statute  qf  A'aude—propoeal  efeale-^ 
millteient  description— deecription  tn  deed~~ 
i^er  and  acceptance— appriwU  qf  tiiU  and 
recordinff— general  warrantjf—eetoppel. 

a.  The  United  Statei  maj  aoqnlTe  by  irarobaae 
lands  for  the  purposea  of  foiHtloatlon  and  gar- 
rlaon. 

S.  A  complete  oontraot  Mndhiff  under  the  Statnie 
of  Frauds  may  be  gathered  from  letten,  writings 
and  telegrams  between  the  parties  relating  to  the 
subject  matter  of  the  contract,  and  so  connected 
with  each  other  that  they  may  be  fairly  said  to 
constitute  one  paper  relating  to  the  contract. 

iL  In  Michigan,  it  is  not  essential  that  the  descrip- 
tion in  the  proposal  of  sale  have  such  particulars 
and  tokens  of  identification  as  to  render  a  resort 
to  extrinsic  aid  entirely  needless. 

4.'  The  description  In  the  proposal  of  sale  In  this 
case  of  the  lands  proposed  to  be  sold,  giving  the 
number  of  the  sections  and  the  parts  thereof  and 
the  township  and  range,  is  sufficient  (although 
there  is  no  statement  of  the  particular  village  In 
which  the  lands  were  situated),  when  taken  in 
connection  with  the  Act  of  Congress  authorizing 
the  purchase  at  or  near  the  Village  of  8ault  Ste. 
Marie. 

ft.  The  deed.  If  delivered  only  for  purposes  of  ez- 
ami  nation,  and  if  the  previous  memorandum  of 
sale  is  fatally  defective  under  the  Statute  of 
Frauds,  is  competent  to  show  the  precise  locality 
of  the  property  which  the  memorandum  of  sale 
was  intended  to  embrace. 

ft.  A  mere  offer  to  sell  real  estate,  upon  specified 
terms,  may  be  withdrawn  at  any  time  before  Its 
acceptance.  But  i  f  the  offer  be  accepted  without 
conditions,  and  without  varying  Its  terms,  and 
the  acceptance  be  communicated  to  the  other 
party  without  unreasonable  delay,  a  contract 
arises,  from  whloh  neither  party  can  withdraw  at 
pleasure. 

T.  When  the  deed  Is  delivered  in  the  execution  of 
the  contract  with  the  mtentlon  that  it  shall  be 
operative  when  the  grantee  approves  of  the  title, 
he  has  the  right  to  put  the  deed  on  record,  on  his 
approving  of  It  and  tendering  the  consideration 
money. 

S.  A  party  who  contracts  to  sell  lands  which  he 
does  not  then  own,  but  the  title  to  which  he  ac- 
quires and  then  conveys  by  general  warranty, 
cannot.  In  an  action  of  ejectment,  set  up  that  he 
had  no  title  when  he  agreed  to  selL 

i.  Where  one  assumes  by  his  deed  to  oonvey  a  title 
and  obligates  himself  to  protect  the  grantee  in 
his  enjoyment  of  It,  he  is  estopped  from  asserting 
an  after-acquired  title  and  turning  his  grantee 
over  to  a  suit  on  his  oovenant  for  redress. 

[No.   1807.] 
Submitted  AprUBl,  1890.  Decided  Maif  19, 1890. 

NOTB.— ^  to  Statute  of  S)raud»;  what  is  sufficient 
note  or  memorandum  under^—oee  note  to  Barry  v. 
Coombe,7^N6. 

The  delivery  and  aceeptanee  neceeaa/ry  under  Stat' 
ute  of  FrasidM,  See  nots  to  Mahan  v.  United  States, 
11:807. 

Oral  sofdsnesas  apiMedbU  to  written  eontracte. 
See  fioCs  to  Bradlqr  t.  Washington,  A.  ft  G.  &  P. 
Oo.lftnL 
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rl  ERROR  to  the  drcult  Ck>un  of  the  United 
States  for  the  Western  District  of  Michigan 
to  review  a  judgment  in  favor  of  the  Untted 
States,  plaintiff,  against  Thomas  Rvan  for  the 
recovery  of  certaui  lands  in  Michigan.  4f' 
firmed. 

Statement  1^  Mr.  JueHee  Harlant 

This  action  of  ejectment  was  brought  to 
recover  certain  lanos  in  the  Village  of  Sault 
Ste.  Marie,  Cliippewa  Ck>unty,  Michigan, 
of  which  the  United  States  claims  to  be  the 
owner  in  fee,  and  the  possession  of  which  is 
alleged  to  be  wrongfully  withheld  from  the 
government  by  the  aefeudant,  Thomas  Ryan. 
They  are  described  in  a  deed  from  Ryan  and 
wife  to  the  United  States,  of  date  December 
18,  1^6,  and  recorded  in  the  proper  local 
office  on  the  25th  of  May,  1887.  At  the  con- 
clusion of  the  evidence  the  jury,  under  the 
direction  of  the  court,  returned  a  verdict  for 
the  government,  and  a  judgment  was  entered 
against  the  defendant.  The  present  writ  of 
error  brings  that  judgment  here  for  review. 
The  principal  question  to  be  determined  is 
whetner  the  title  to  the  premises  in  dispute 
ever  passed  from  Uie  defendant  to  the  gov- 
ernment. It  is  claimed  that  the  negotiations 
in  reference  to  the  sale  of  these  premises 
never  resulted  in  a  binding  contract  between 
the  United  States  and  the  defendant;  that 
the  deed  of  December  18,  1886,  although 
signed  and  aclmowledged  by  the  defendant 
and  his  wife,  was  delivered  to  the  officers  of 
the  government,  pending  such  negotiations, 
only  for  examination,  and  was  not  placed 
upon  record  with  the  assent,  express  or  im- 
plied, of  the  grantors ;  that  the  proposal 
made  in  Ryan's  name  for  the  sale  of  the 
property  was  withdrawn  by  him  bet  ore  it 
was  accepted,  and  before  the  above  deed  was 
filed  for  record ;  and  that  therefore  no  title 
passed  to  the  United  States.  Each  of  these 
propositions  is  controverted  by  the  govern- 
ment. 

The  facts  upon  which  these  several  propo- 
sitions depend  are  very  numerous,  and  are  to 
be  gathered  principally  from  letters  and  tele- 
grams between  the  parties  and  their  agents. 
They  are  substantially  as  follows : 

By  the  third  section  of  an  Act  of  Congress, 
approved  July  8,  1886  (24  Stat.  128,  chap. 
747),  the  Secretary  of  War  was  authorized 
to  sell  the  military  reservation  known  as  Fort 
Brady,  in  the  Village  of  Sault  Ste.  Marie, 
in  the  State  of  Michigan,  except  certain 
portions  thereof.  By  the  fourth  section  he 
was  authorized  to  purchase  grounds  in  or 
near  the  same  village,  suitable  and  sufficient 
for  fortification  and  for  garrison  purposes, 
and  to  construct  thereon  the  necessary  build- 
ings, with  appurtenances,  sufficient  for  a 
four-company  military  poet,  to  be  known  as 
Fort  Braay.  in  accordance  with  estimates  to 
be  prepared  by  the  War  Department ;  and  the 
sum  of  one  hundred  and  twenty  thousand  dol- 
lars was  appropriated  to  enable  the  Secretary 
to  comply  witn  the  provisions  of  the  Act. 
That  section  containea  the  proviso  **  that  the 
title  to  lands  authorized  to  be  purchased  un- 
der the  fourth  section  of  this  Act  shall  be  ap- 
proved by  the  Attorney-General."  It  was 
declared  by  the  sixth  section  that  section 
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thiee  should  not  take  effect  until  the  pur- 
chase of  the  new  site  provided  for  in  section 
four  should  have  been  effected. 

By  direction  of  the  Secretary  and  in  exe- 
cution of  the  above  Act,  a  board  of  oflScers 
of  the  army  was  constituted,  to  meet  at  Fort 
Brady,  Michigan,  on  the  7th  of  September, 
1886.  or  as  soon  thereafter  as  was  practicable, 
for  the  purpose,  among  others,  of  selecting 
for  purchase  suitable  and  sufficient  grounds 
as  indicated  in  the  fourth  section  of  the 
above  Act  of  Congress.  The  board  was  di- 
rected to  report  by  telegraph  to  the  adjutant- 
general  with  its  recommendation  for  the  ap- 
proval of  the  Secretary  of  War,  as  soon  as  a 
new  site  was  selected.    Shortly   before  the 

[71]  day  fixed  for  its  convening,  Ryan  and  his 
attorney,  Mr.  Cady,  met  in  Detroit,  and 
during  their  interview  in  that  city  some  con- 
versation was  had  between  them  in  relation 
to  ihe  meeting  of  this  board,  and  the  pur- 
poses for  which  it  was  to  be  convened.  It 
appears  that  for  a  number  of  years  prior  to 
that  date  this  property  had  lleen  mentioned 
in  military  circles  and  among  citisens  as  a 
possible  site  for  a  fort. 

On  the  7th  of  September,  1886,  Cady  tele- 
mphed  from  Sault  Ste.  Marie  to  Ryan  at 
Detroit,  Michigan :  "Telegraph  price  to  me 
of  southwest  quarter  of  southwest  quarter  of 
section  6  and  southeast  quarter  of  southeast 
quarter  of  section  1,  for  Fort  Brady.  Answer 
immediately."  To  this  telegram  Ryan  re- 
sponded on  the  same  day  under  his  own 
signature :  "  Twelve  thousand  dol lars. "  On 
the  next  day  Ryan,  by  Cady,  telegraphed  to 
the  board  convened  by  the  Secretai^  of  War : 
**  I  am  instructed  by  Mr.  Ryan  to  offer  the  S. 
W.  i  of  S.  W.  4  of  sec.  6  and  the  8.  E.  i 
of  the  8.  E.  i  of  sec.  1  (both  in  towns.  47 
N.  of  ranges  1  E.  and  W.),  containing 
eighty  ^80)  acres,  more  or  less,  if  sold  to- 
gether, for  the  sum  of  twelve  thousand  dol- 
lars ($12,000).  Although  not  authorized 
yet,  I  assume  that  Mr.  Ryan  would  sell  any 
portion  of  said  lands  at  a  price  in  ratio  to 
the  above  (•'.  «.,  $160  per  acre)."  To  this 
telegram  was  appended  a  postscript :  "  P.  8. 
The  above  offer  ts  subject  to  the  opening  of 
Easterday  Avenue  along  the  south  line." 
Under  date  of  September  9,  1886,  the  pres- 
ident of  the  board  of  officers  telegraphed  to 
the  adjutant-general  at  Washington:  "The 
board  recommends  for  purchase  the  two  ad- 
Joining  forty -acre  tracts  on  the  hill,  half 
mile  due  south  of  west  end  of  canal,  divided 
through  the  center  of  length  by  meridian  of 
Sault  Ste.  Marie,  aggregating  about  seventy- 
five  acres;  price,  twelve  thousand  dollars." 
General  Drum,  acting  Secretary  of  War, 
under  date  of  September  11,  18^,  made  the 
following  indorsement  on  this  ttlegram: 
"Under  OTdinary  circumstances  action  in  this 
case  would  have  bean  deferred  until  the  re- 
turn of  the  Secretary  of  War  or  the  lieuten- 
ant-general. In  view,  however,  of  the  im- 
portanoe  of  the  selection  of  this  site,  and  of 
the  fact  that  inaction    here   would  delay 

[72]  further  action  by  the  board,  which  is  now 
in  Michigan  awaiting  reply,  the  recommend- 
ation of  the  board  as  contained  in  the  within 
telegram  is  approved.  The  board  will  be 
advlaed  by  telegraph  of  snoh  approval. "    On 
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the  same  day  General  Eelton,  acting  adiu* 
tant-general,  telemphed  to  Lieutenant- Colo* 
nel  Abbot,  president  of  the  board :  **  Dis- 
patches nine  (9)  and  eleven  (11)  instant 
received.  The  Secretary  of  War  approves 
the  recommendation  of  ooaid  for  purchase  of 
two  (2)  tracts  designated  at  the  price  of 
twelve  thousand  dollars  ($12,000).  Acknowl* 
edge  receipt.  No  further  instructions.*^ 
This  telegram  was  received ;  for  on  the  lltb 
of  September,  1886,  Lieutenant-Colonel  Ab» 
hot,  the  president  of  the  board  of  officers, 
wrote  from  Fort  Brady  to  Ryan  at  Sault  Ste. 
Marie :  **  Ton  are  hereby  notified  that  the 
acting  Secretary  of  War  has  approved  tho- 
recommendation  of  the  board  of  officers  now 
in  session  at  this  post,  that  your  proposal 
dated  September  8,  1886,  be  accepted,  viz., 
for  the  sale  of  certain  tracts  of  land  described 
in  your  proposal  as  follows:  *TUo  S.  W.  i 
of  the  S.  W.  i  of  sec.  6  and  the  S.  E.  i  of 
the  S.  E.  i  of  sec.  1,  subject  to  the  open- 
ing of  Easterday  Avenue  along  the  soutb 
line,  for  twelve  thousand  dollars.'"  This 
letter  was  first  delivered  to  Mr.  Cady,  and 
was  by  him  delivered  to  Ryan  within  thre» 
or  four  days  after  it  came  to  his  handa. 
The  receipt  of  it  by  Ryan  is  not  disputed. 

On  the  dOth  of  September,  1886,  the  acting 
Secretary  of  War  wrote  to  Colonel  Poe,  one 
of  the  boud:  ''The  recommendation  of  the 
board,  approved  by  the  Department,  selects 
a  tract  of  about  75  acres  of  land  at  Sault  Ste. 
Marie,  owned  by  Thomas  Ryan,  as  the  new 
site  for  Fort  Brady,  at  the  proposed  price  of 
$12,000.  Papers  on  file  show  Mr.  Ryan's 
address  to  be  Michigan  Exchange  Hotel,  De- 
troit. Please  take  Sie  proper  steps  without 
delay  to  collect  and  forward  to  this  Depart* 
ment  Uie  necessary  deeds  and  other  title 
papers  for  the  conveyance  of  this  land  to  the 
United  States,  for  examination  by  the  At- 
torney-General as  required  by  law.  General 
Orders  47,  H'dq'rs  of  Army,  A.  G.  O.,  of 
1881,  publishes  regulations  of  the  Depart- 
ment of  Justice  concerning  such  title  papers, 
a  copy  of  which  will  be  forwarded  to  you 
by  mail."  Under  date  of  October  4,  1 
Mr.  Cady  wrote  to  the  adjutant-general  of 
the  army  at  Washington:  "On  the  11th 
ulto.  Mr.  Tliomas  Ryan,  of  Sault  Ste.  Marie» 
Mich. ,  was  notified  by  Henry  L.  Abbot,  lieu* 
tenant-colonel  of  enffineers,  president  of 
board,  that  his  offer  of  certain  lands  as  a  site 
for  Fort  Brady  had  been  accepted.  I  have 
the  honor  of  acting  for  Mr.  Ryan  in  prepar- 
ing his  title  for  the  Attorney-General.  Will 
you  please  furnish  me  with  a  copy  of  the 
printed  directions  for  preparing  absU-acts  for 
the  use  of  the  government?  Any  communi- 
cation relative  to  the  matter  should  be  ad> 
dressed  to  W.  B.  Cady,  Sault  Ste.  Marie» 
Mich."  Two  days  thereafter,  October  6, 
1886,  Colonel  Poe  wrote  to  Ryan :  "I  have 
received  from  the  War  Department  the  fol* 
lowing  letter  of  instruction^  viz. :  [Letter 
above  of  September  80,  1886.  J  I  have  there- 
fore to  request  Uiat  you  will  proceed  ae 
rapidly  as  possible  with  the  preparation  of 
the  requisite  papers,  and  to  aid  you  in  this 
I  inclose  herewith  a  copy  of  General  Ordere 
No.  47,  Headquarters  of  the  Army,  Adjutant- 
General's  Office,  May  18. 1881.  above  referred 
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ta  Please  acknowledge  receipt  of  this  com- 
munication and  inform  me  as  to  how  soon 
you  can  begin  the  preparation  of  the  papers 
in  question."  The  general  order  referred  to 
in  this  letter  was  one  issued  from  the  head- 
quarters of  the  army,  hj  direction  of  the 
Secretary  of  War,  and  embodying  certain 
regulations  established  by  the  Department  of 
Justice  for  the  guidance  of  those  drawing 
conveyances,  making  abstracts  or  collectins^ 
evidences  of  title  to  land  in  cases  in  which 
it  is  the  dut]^  of  the  Attorney-General  to  pass 
upon  the  val  idity  of  such  title.  Among  other 
requirements  was  one  to  the  efTect  that  a  deed 
to  the  United  States  should  be  acknowledged 
according  to  the  laws  of  the  State  where  the 
land  lies,  and  one  (XX.)  directing  that  be- 
fore any  papers  relating  to  title  were  sent  to 
the  Department  of  Justice  for  examination 
they  should  be  submitted  to  the  proper  dis- 
trict attorney  of  the  United  States. 

Under  date  of  October  18,  1886,  Mr.  Cady 
thus  acknowledged  the  i^ceipt  of  Colonel 
Poe's  letter  of  the  Gth  inst.  to  Thomas  Ryan, 
saying :  "  I  am  acting  for  Mr.  Ryan  in  pre- 
paring his  title  for  the  inspection  of  the 
Attorney-General.  I  expect  to  be  able  to 
send  on  the  necessary  papers  in  from  six  lo 
ei^ht  weeks."  Some  time  having  passed 
without  anything  being  heard  either  from 
Mr.  Ryan  or  from  his  attorney,  Cady,  Colonel 
Poe,  under  date  of  Dei^mber  10,  lb86,  wrote 
to  the  latter  urging  him  to  forward  ''the  title 
papers  to  the  Ryan  property  purchased  by 
the  United  States  for  a  new  site  for  Fort 
Brady."  To  this  letter  Mr.  Cady  replied, 
under  date  of  December  11,  1886,  stating  that 
he  had  met  with  unexpected  delay  in  obtain- 
ing certain  papers,  ana  saying :  **  If  I  under- 
stand directions  I  am  to  first  send  papers  to 
G.  Chase  Godwin,  U.  S.  district  attorney  for 
Uiis  district.  Do  you  wish  them  first  sent  to 
you?  Also,  should  the  deed  from  Ryan  to  the 
government  be  recorded  before  forwarding? 
Will  you  honor  me  by  answering  the  above 
questions  at  once?  1  expect  to  start  for  De- 
troit on  the  20th  inst.,  and  if  you  wish  to 
see  the  papers  I  will  bHn^  them  down  for 
your  examination  and  senc  to  Mr.  Godwin 
from  Detroit." 

The  next  letter,  in  the  order  of  their  dates, 
which  appeared  in  evidence,  was  one  under 
dateof  December  22, 1886,  from  Colonel  Poe  to 
Mr.  Gkxlwin,  United  States  district  attorney 
at  Grand  Rapids.  In  that  letter  the  writer 
•aid:  "In  accordance  with  paragraph  XX. 
of  the  circular  of  the  Attorney-General  of 
the.  United  States,  dated  October  27,  1875, 
W.  B.  Cady,  Esq.,  attorney  for  Mr.  Thomas 
Ryan,  of  Sault  Ste.  Marie,  Michigan,  visits 
you  for  the  purpose  of  submitting  the  title 
papers  to  a  tract  of  land  which  the  govern- 
ment desires  to  purchase  for  a  new  site  for 
Fort  Brady.  The  War  Department  is  anxious 
to  complete  the  transaction  as  soon  as  possi- 
ble, and  your  early  action  would  greatly 
facilitate  matters. "  This  letter  was  delivered 
to  Mr.  Gkxiwin  by  Mr.  Cady,  the  latter  hav- 
ing with  him  abstracts,  certified  copy  of 
deeds,  maps,  etc.,  relating  to  the  title  to  the 
property.  On  the  same  day  as  the  letter  last 
referred  to,  Cady  &  Cady  wrote  to  the  ed- 
Jntant-general,  at  Washington,  inclosing  the 
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papers,  ''relating  to  Thomas  Ryan's  sale  to 
the  government,  including  a  "de^ed  of 
Thomas  Ryan  ^  t^.  to  U.  S.  to  carry  out 
above  sale,"  and  "authority  of  Thomas  Ky an 
and  E.  K.  Roberts,  cashier,  relating  to  your 
draft,  etc."  Under  date  of  January  8,  1887, 
Mr.  Cady  addressed  a  letter  to  the  district 
attorney,  in  which  he  said :  "I  inclose  deed,  [75> 
etc.,  in  the  Ryan  sale.  This  makes  papers 
complete.  I  would  respectfully  call  your 
attention  to  the  following:  1st.  I  inclose 
two  deeds  of  lands  in  question,  one  in  exact 
conformity  to  Mr.  Ryan's  bid,  ike  other  re- 
serving a  strip  of  land  88  feet  wide  off  east 
side  for  street  purposes ;  2d.  That  the  dower 
right,  if  any,  of  Mrs.  Warner  is  cut  off  by 
the  state  tax  deeds  held  by  Mr.  Ryan.  Most 
respectfully  asking  you  to  consider  the  paper 
at  as  early  a  date  as  possible  and  to  com- 
mimicate  to  me  the  results,  I  submit  the 
papers  to  your  inspection.  In  conversation 
with  General  Poe  to-day  he  seemed  quite 
certain  that  the  papers  would  be  sent  to  him 
after  your  examination  of  them,  and  that  he 
shoula  send  them  to  the  War  Department, 
you  sending  your  report  to  the  Attorney - 
General.  Would  you  kindly  inform  me  what 
course  you  have  decided  to  follow  in  the 
matter?" 

Among  the  papers  inclosed  within  this 
letter  was  a  deea,  duly  executed  and  acknowl- 
edged, by  Ryan  and  wife,  for  the  premises 
in  dispute,  it  contained  a  covenant  that  the 
grantors  were  seised  of  the  premises  in  fee 
simple,  and  would  warrant  and  defend  the 
same  against  all  lawful  claims  whatsoever. 
That  deed  excepted  a  strip  off  the  south  side  of 
the  southeast  quarter  of  the  southeast  quarter 
of  section  one  In  township  47  N.,  thirty-three 
feet  in  width,  reserved  for  Easterday  Avenue, 
and  also  a  strip  off  the  south* side  of  the 
southwest  quarter  of  the  southwest  quarter 
of  section  six  in  same  township,  of  like 
width,  reserved  for  the  same  avenue,  and  a 
strip  of  like  width,  off  the  east  side  of  the 
latter  forty  acres,  for  street  purposes.  During 
the  latter  part  of  January  or  first  of  Febru- 
ary, Cady  received  a  letter  from  the  district 
attorney  asking  for  further  information  in  re- 
gard to  what  was  called  the  "Warner 
dower,"  and  in  respect  to  a  mortgage  held  by 
the  Citizens'  Bank  of  Detroit. 

Under  date  of  March  18,  1887,  all  the  pa- 
pers were  forwarded  by  the  district  attorney 
to  the  Attorney-General.  In  that  letter  the 
former  expressed  the  opinion  that  the  title 
to  the  lands  was  sufficient.  On  the  next 
day,  March  19,  1887,  the  district  attorney  [76^ 
wrote  to  Cady:  "Yours  of  the  16th  inst.  re- 
ceived. The  abstract  and  accompanying  pa- 
pers in  the  matter  of  the  title  to  the  Fort 
Brady  reservation  proposed  iite  have  been 
forwarded  to  General  Poe,  together  with  my 
opinion  regarding  the  same.  I  have  recom- 
mended and  advised  that  the  title  is  good 
and  complete."  The  papers  referred  to  in 
this  letter  were  immediately  forwarded  by 
General  Poe  to  the  Secretary  of  War.  The 
latter,  under  date  of  March  iSB,  1887,  referred 
them,  together  with  the  deed  of  oonveyanoa 
by  Ryan  and  wife  to  the  United  States,  t* 
the  Attorney-General,  with  the  request  that 
the   War  Department  be  advised  as  to  the 
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buIldlDffi,  furm,  grounds,  etc.,  at  $69,688.88), 
Mflzeal^the  surrogate,  (598,588.66;  westero 
lauds,  $1,648,178.50;  westera  land  contracts, 
$489,884.22;  total,  $2,686,101.48.  It  states 
that  the  supreme  court  adTanced  the  $69,688.88 
to* '$885,000,"  being  an  adTauce  of  "$815,- 
816.67,"  and  that,  adding  this  $815,816.67  to 
the  $2,686,101.48  makes  a  total  of  $8,001,418.- 
10,  without  counting  as  property  the  Ck>llege 
l4ind  Scrip  Fund  in  the  hanas  of  the  State  ^ 

The  statement  that  the  supreme  court  ad- 
ranced  the  $69,688.88  to  $885,000  would  ap- 
pear by  the  record  to  be  a  clerical  error,  for, 
although  Judge  Merwin,  in  his  opinion  in  the 
supreme  court,  states  that  the  appellants  there 
were  entitled  to  a  finding  that  the  property  rep- 
resented by  the  item  of  $69,688.88  was  at  the 
date  of  the  death  of  Mrs.  Fiske,  of  the  yalue 
'*at  leasr  of  $885,000,  the  Judgment  of  the 
supreme  court  expressly  adjudges  that  the  item 
of  $69,688.88  is  fixed  by  it  at  $400,000,  and 
that  it  finds  that  the  value  of  the  property  of 
the  University  held  and  owned  by  it  at  the 
death  of  Mrs.  Fiske  was  $8,015,414.71.  But, 
in  either  case,  the  amount  exceeded  $8,000,000. 

We  concur  with  the  court  of  appeals  in  the 
conclusion  that  the  sixty  cents  per  acre  was  the 
purchase  price  of  the  land  scrip;  that,  under 
the  agreement  of  August  4, 1866,  the  profits  to 
be  made  by  Mr.  Ck>mell,  although  to  be  paid 
into  the  treasury  of  the  State,  were  not  any 
portion  of  the  purchase  price  of  the  scrip,  but 
were  to  be  paid  in,  and  were  in  fact  paid  in,  as 
his  profits,  and  were  received  by  the  State,  as 
the  sixth  section  of  the  agreement  states,  as  "a 
separate  and  distinct  fund,  which  shidl  be  the 
property  of  the  Cornell  University,  to  bo  known 
as  the  'Cornell  Endowment  Fund,'  "  and  that 
the  income  of  Uie  money  was  to  be  paid  to  the 
University  for  its  general  purposes,  and  the 
principal  was  to  constitute  the  "  Cornell  En- 
dowment Fund." 

The  court  of  appeals  states  that  it  cannot  see 
that  in  all  this  there  was  nothing  but  an  agency 
created  in  behalf  of  the  State,  and  that  Mr. 
Cornell  was  such  agent,  and  that  the  whole 
profits  were  reallv  nothing  but  the  proceeds  of 
the  land  scrip  sold  by  the.  State.  In  this  con- 
nection, a  reference  may  not  be  inappropriate 
to  the  dear  and  incisive  statement  of  Governor 
Seymour,  in  his  minority  report  before  referred 
to.  After  stating  that  his  associates  were  of 
opinion  that  the  contract  was  an  actual  sale  to 
Mr.  Cornell,  but  that  all  profits  made  from  the 
land  were  part  of  the  purchase  money,  and  so 
subject  to  the  restrictions  of  the  Act  of  Con- 
gress, Goremor  Seymour  says  that  he  is  forced 
to  the  conclusion  that  the  construction  which 
involves  merging  the  two  funds  into  one  is  in- 
consistent with  the  pMges  of  the  State  to  Coo- 
mas.  He  adds:  '^When  New  York  accepted 
the  grant  of  the  general  government,  it  did  so 
with  the  full  knowledge  of  this  clause  in  the 
Act  of  Consreaa,  viz. :  That  the  grant  of  land 
and  of  land  scrip  hereby  authorized  shall  be 
made  on  the  following  conditions,  to  which,  as 
well  as  to  the  provisions  hereinbefore  contained, 
the  preTious  assent  of  the  several  States  shall 
be  ngnified  1^  legislative  Acts.'  One  of  these 
conditions  la,  that  in  no  case  shall  any  State  to 
which  land  scrip  may  thus  be  issued  he  allowed 
to  locate  the  same  wittiin  thelimitsof  any  other 
8tat«.'   Tbia  State  onl^  had  tiM  right  to  idltti 

4ft 


scrip.  If  it  has  no  right  to  locate  land  openly 
and  directly,  can  it  oo  the  same  thing  under 
cover  and  indirectlv?  If  the  State  can  claim 
all  the  proceeds  of  the  lands  entered  by  its  scrip 
in  the  State  of  Wisconsin,  after  deducting  the. 
co^  of  taxes  and  expenses  and  the  prioe  of  its 
scrip,  does  it  not  claim  and  get  everything  it 
would  if  the  land  had  been  taken  up  in  the 
name  of  the  State?  Is  there  any  stronger  or 
clearer  way  of  saying  that  a  man  is  entitled  to 
all  there  is  of  value  in  any  property,  than  to 
aay  he  has  a  right  to  all  the  money  it  will  bring 
after  paying  taxes  and  expenses?  Does  any 
citizen  of  our  country  hold  a  more  ample  in- 
terest in  land,  by  virtue  of  deeds  or  patents, 
than  is  held  by  him  who  has  a  right  to  all  that 
it  will  bring  by  sales  or  leases,  after  paying 
taxes  and  expenses?  All  of  our  citizens  who 
have  lands  in  Western  States,  or  elsewhere,  in 
fact  own  them  upon  these  terms.  Is  the  case  ^ISS] 
in  any  way  changed  by  usins  the  term  xnvfiX  in 
place  of  the  word  proeudi,  to  express  the 
amount  the  State  can  claim  by  their  construc- 
tion of  the  contract?  Any  construction  of  the 
contract  with  Mr.  ComeU,  which  makes  the 
State  the  substantial  owner  of  these  lands  and 
converts  the  transactions  into  any  agency,  is 
not  merely  a  technical  and  immaterial  violation 
of  its  pledges.  It  conflicts  with  the  Act  of  Con- 
gress and  infringes  in  a  serious  way  upon  the 
rights  of  Wisconsin  and  otier  States  where  the 
lands  held  by  Mr.  Cornell  nre  situated.  The 
careful  way  with  which  the  Law  of  Congress 
distinguishes  between  the  proceeds  of  landacd 
of  land  scrip  was  designed  to  protect  such 
States.  But  for  the  restraints  of  the  Act  the 
old  States  could  enter  all  their  scrip  at  the  land 
offices  of  the  west.  Their  wealth  would  enable 
them  to  pay  taxes  and  keep  the  lands  from 
market  for  an  advance  of  price.  For  this  rea- 
son the  reslriction  was  put  into  the  Act.  Own- 
ership by  this  State  under  cover,  no  matter 
what  terms  are  used  to  hide  its  interest,  or  what 
objects  or  pretexts  are  displayed  as  an  excuse 
for  its  action,  is  a  violation  of  its  pledges  to 
Congress  and  of  the  rights  and  interests  of 
other  States.  As  a  rule,  individuals  are  unable, 
for  any  length  of  time,  to  hold  lara^e  tracts  of 
land.  Nearly  the  whole  amount  of  scrip  given 
by  Conmss  to  the  several  States  has  been  used 
by  settlers  to  buy  homes  in  the  west,  and  Las 
thus  promoted  their  prosperity.  Congress  con- 
templated this  when  It  forbade  one  State  to  take 
up  und  within  the  bounds  of  another.  Tiie 
agreement  is  a  sale  of  the  scrip  to  Mr.  Cornell, 
and  the  profits  made  bv  him  out  of  the  lands 
taken  up  by  him  with  the  scrip,  when  given  to 
the  UniversiUr,  will  be  a  gift  for  the  general 
purposes  of  the  institution,  'and  not  subject  to 
the  resections  of  the  Act  of  Congress.'  These 
profits  wiU  be  the  result  of  his  skill  and  labor. 
It  is  the  intent  of  the  Act  of  1868  that  no  State 
shall,  under  any  pretense,  in  any  manner,  or  in 
any  degree,  acquire  title  or  right  to  lands  in 
another  State."  i 

We  are  of  opinion  that,  by  the  terma  of  the 
agreement,  the  State  aold  the  acrip  to  Mr.  Cor- 
nell, and  that  the  legal  title  to  the  lands  located 
by  him  under  the  scrip  was  vested  in  him  wben 
he  took  out  patents  upon  such  location.  The  .^g^g.^ 
terms  of  the  agreement  show  that  the  profits  l*^MIl 
which  Mr.  Cornell  hoped  to  realize  from  the 
sale  of  the  lands,  b^ond  the  aecond  thirty  cents 
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relinqaiih  tlie  itrip  80  feet  wide.  The  Secre- 
taiy  and  Uie  lieutenant-geiieiml  decided  ''to 
awmit  further  tction  of  the  yillaffe  coimcil 
of  8au1t  Ste.  Marie,  that  the  rights  of  the 
United  States  should  be  maintained,  and 
that  payment  must  be  withheld  until  the 
roadway  is  relinquished  to  thegOTemment, 
thus  making  the  title  of  the  United  States 
good  to  the  whole  tract  conveyed  by  the  deed 
of  Thomas  Ryan  to  the  United  States. "  The 
result  desired  in  this  particular  was  attained ; 
for  by  deed  of  May  S8,  1888,  the  village, 
which  had  then  become  a  city,  relinquished 
to  the  United  States  all  the  rights  that  it  had 
obtained  from  Ryan  and  wife  under  their 
deed  to  it  of  April  4,  1887. 

It  was  admitted  at  the  trial  that  previous 
to  the  action  of  the  village  council  authoriz- 
ing said  deed,  namely,  May  22,  1888,  Major 
Aofams,  on  behalf  of  the  United  States,  made 
a  tender  to  Ryan  of  the  sum  of  twelve 
thousand  dollars.  Before  this  tender,  Adams 
had  an  understanding  with  the  local  author- 
ities that  the  village  would  make  the  re- 
linquishment which  they  shortly  thereafter 
<lid. 

It  appeared  In  evidence  that  Ryan  was  not 
the  hoicler  of  the  legal  title  at  the  beginning 
of   the  negotiations  between  him  and  the 
.;!^ovemment.    On  the  6th  of  June,  1888,  he 
nnd  his  wife  conveyed  to  James  R.  Ryan,  by 
<leed  which  was  recorded,  without  any  reser- 
vations therein  for  streets.    By  deed  of  June 
16,  1888,  recorded  June  19,  1888,  James  R 
Uyan  and  wife,  for  the  consideration  of  one 
<Iollar  ''and  other  considerations,"  conveyed 
by  quit-claim  deed  ten  acres  of  these  lands 
to  Kcmegius  Chartier,  S.   J.,  and  his  suc- 
cessors and  assigns,  "to  be  forever  the  prop- 
erty of  the  fathers  of  the  Society  of  Jesus 
for  the  purpose  of  education  and  other  works, 
in  accordance  with  their  constitution,  with 
the  power  to  sell  and  dispose  of  the  same  to 
accomplish  the  same  ends  in  case  circum- 
stances should  require  it;  together  with  all 
and  singular  the  liereditaments  and  appur- 
tenances thereunto  belonging  or  in  any  wise 
appertaining;  to  have  and  to  hold  tbie  said 
parcel  of  land  hereinbefore  described  to  the 
said  party  of  the  second  part,   and  to  his 
successors,  heirs  and  assigns,  to  the  sole  and 
onlv  proper  use,  benefit  and  behoof  of  the 
said  party  of  the  second  part,   successors, 
lieirs  and  assigns  forever.  **    Chartier,  for  l^e 
consideration  of  one  dollar,  by  deed  of  No- 
vember 26,  1886,  recorded  November  29,  1886. 
reconveyed  said  parcel  to  James  R  Rvan. 
The  latter,  by  deed  of  December  6.  1886i  re- 
corded December  18, 1886,  convened  to  Tliom- 
as  Ryan  the  same  premises  which  the  latter 
and  wife  had  conveyed  by  their  deed  of  June 
6,  1888. 

Other  fscts  are  set  out  in  the  bill  of  ex- 
ceptions, but  the  above  tie  all  that  are  neces- 
sary to  be  stated. 

Mmn,  MIeharf  Brennan,  John  C. 
Donnelly  and  Imum  MAraton*  for  plaintiff 
in  error: 

The  agent  must  have  written  authority  to 
outer  into  a  binding  contract. 

PaltH^  V.  WaUafni,  24  Mich.  884. 

IStt  u.  s. 


The  deUveiy  of  the  deed  loes  not  make  valid 
an  invalid  contract. 

KeUegY.  McDonald,  76 Mich.  188»  and  cases 
dted. 

The  contract  must  be  oomplete  tn  itself  and 
leave  nothing  to  rest  in  paroL  * 

QauU  V.  BtarmfftU,  51  Mich.  688,  and  cases 
dted. 

TImts  must  be  an  acceptance  before  a  pro- 
posal can  become  a  binding  contract. 

Oilbert  V.  UniMl  StaU$.T6V.  S,  8 Wall  861 
(19:804);  PUrM  v.  Unitsd  8taU$,  75  U.  a  8 
Wall  489  (19:472);  FOar  v.  United  BUOa.  76 
U.  S.  9  WalL  46  (19:54^;  UniUd  Statm  v. 
Bum;  79  U.  S.  12  Wall.  251  (20:889);  United 
StaUiY.  Adam;  74  U.  &  7  WalL  477  (19:254); 
Wilkinwn,  v.  Hea^Dewrieh,  58  Mich.  674;  /ZM- 
ardmm  v.  Eardwick,  106  U.  S.  252  (27:145). 

The  trust  deed  to  Rem^us  Chartier  was 
valid. 

2  How.  Stat  §  5578,  subd.  5;  Thatcher  v. 
8L  Andreu^i  Chvrch,  87  Mich.  270,271:  PHUmt 
V.  I\Ums,  68  Mich.  855;  MethodiH  Bpiecopal 
Church  V.  dark,  41  Mich.  789. 

The  trustee  had  no  power  to  conv^  this 
property  to  James  R  Ryan. 

2  How.  Stat  g  5588;  Pierc$  v.  Qrimleif, 
(Mich.)  48  N.  W.  Rep.  982. 

A  defendant  in  ejectment  can  take  advantage 
of  this  want  of  power  in  Chartier  to  convey. 

Bringhunt  r.  Q.  B.  d  L  Oo.  (Mich.)  44  N. 
W.  Rep.  414;  Dodan  v.  Carr,  125  U.  a  618 
(81:844);  Beunoide  v.  Iran  dUver  Min.  Oo.  116 
U.  S.  687-6&  (29:774-778). 

Delivering  a  deed  for  examination,  to  see  if 
satisfactory,  it  being  understood  that  it  might 
be  necessary  to  alter  or  correct  it,  is  not  a  de* 
livOTT  to  pass  title. 

Wadwiorth  v.  Warren,  79  U.  S.  12  Wall.  814 
@p:404);  QroMe  v.  Dudieji,  20  N.  T.  79;  8 
Washb.  Resl  Prop.  262:  Parker  v.  Parker,  1 
Gray,  411;  Murdoch  v.  Gikhriet,  52  N.  T.  242; 
Bggietton  v.  Wagner,  46  Mich.  620;  Titft  v.  Tctft, 
59  Mich.  185. 

The  material  inquiry  is,  When  did  the  minds 
of  the  parties  meet  In  regarding  the  deed  as 
unconditionally  delivered  and  accepted,  so  that 
both  parties  would  be  bound? 

McOuUough  V.  Dap,  45  Mich.  554;  Marte  v. 
H^cmann^  Mich.  4t80;  Patrick  v.  ffotoard,  47 
Mich.  40:  Eyne  v.  Otborn,  62  Mich.  285. 

Record  of  a  deed  is  not  conclusive  of  its  de- 
livery. 

Bendriekt  v.  Baeeon,  58  Mich.  575;  Stevem 
V.  Oaetel,  68  Mich.  111. 

Pennington  v.  Pennington,  75  Mich.  600. 
holds  that  until  a  deed  is  delivered  to  the 
grantee  to  become  presently  operative,  the 
grantor  retains  the  right  to  rescind  or  recall  it 

A  deed  delivered  for  examination  cannot  be 
used  as  a  contract  or  a  memorandum  so  as  to 
take  the  case  out  of  the  Statute  of  Frauds. 

Devlin,  Deeds,  278,  and  cases  there  dted; 
KeUep  V.  McDonald,  76  Mich.  188. 

Mr.  WiUiam  EU  Tall*  BoUdterOeh.,  fat 
defendant  in  error: 

The  cases  which  counsel  for  the  plalntifr  in 
error  cite  (Gilbert  v.  United  Statee,  75  U.  S.  8 
WalL  86ljl9:804);  Pariih  v.  United  Statee,  76 
U.  S.  8  Wall.  489  (19:472):  FOor  r.  United 
Statee,  76  U.  S.  9  WaU.  46  a9:540);  United 
Statee  v.  Bume.  79  U.  S.  12  WalL  261  (20:880); 
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receired.by  any  State  under  the  provisions  of 

this  Act,'  may  be  expended  for  the  purchase  of 

lands  for  sites  or  experimental  farms  whenever 

authorized  by  the  respective  Legislatures  of 

said  States. 

•  •  •  •  • 

"Seventh.  No  State  shall  be  entitled  to  the 
benefits  of  this  Act  unless  it  shall  express  its 
acceptance  thereof  by  its  Legislature  within 
two  years  from  the  date  of  its  approval  by  the 
President" 

Under  this  Statute,  the  action  of  the  State 
designating  one  beneficiary  was  not  final;  and 
it  could  withdraw,  thereafter,  the  income  from 
one  institution  and  bestow  It  upon  another, 
even  as  it  did,  in  fact,  in  this  case;  as  shown 
by  the  recoitl.  Suppose,  hereafter,  Cornell 
University  should  he  so  conducted  that  its 
"leading  object"  should  not  be  "to  teach  such 
branches  of  learning  as  are  related  to  agricul- 
ture and  the  mechanic  arts,"  as  required  by 
the  Act  of  Congress,  it  would  be  the  right  and 
the  duty  of  the  State  to  take  the  fund  and  ap- 
ply it  to  that  purpose  by  other  means  and  in- 
struments. 

The  sacredness  of  the  duties  cast  upon  a 
trustee,  recognized  from  time  immemorial,  ob- 
tains; and  the  subseouent  transaction  bv  which 
the  land  scrip  was  disposed  of  cannot  be  inter- 
preted as  if  it  were  a  disposition  by  an  absolute 
owner  of  his  property.  A  trustee  may  not 
speculate  in  respect  to  trust  property  for  his 
own  benefit,  or  for  the  benefit  of  a  friend  or 
in  favor  of  any  institution.  The  fact  of  a  trust 
compels  that  all  received  as  the  proceeds  of 
trust  property,  directly  or  indirectly,  must  be 
adjudged  forever  withm.the  obligations  of  that 
trust. 

The  scrip  became  the  property  of  the  State 
in  trust  The  Act  of  Ck>ngres8  oetermines  the 
fact,  the  nature  and  extent  of  the  trust  It 
grants  land;  or,  in  the  absence  of  public  lands 
within  the  State,  scrip  to  the  corresponding 
amount.  It  provides,  in  section  two,  that 
where  scrip  is  taken  by  a  State,  it  may  be  sold 
by  it,  "and  the  proceeds  thereof  applied  to  the 
uses  and  purposes  prescribed  in  this  Act,  and 
for  no  other  use  or  purpose  whatsoever."  Sec- 
tion three,  while  referring  to  the  land  which 
may  be  taken  under  the  Act,  indicates  fully 
the  scope  and  intent  of  the  trust,  l^  enacting 
"that  all  the  expenses  of  management  super- 
intendence and  taxes  from  date  of  selection  of 
said  lands,  previous  to  their  sales,  and  aU  ex- 
penses incurred  in  the  management  and  dis- 
bursement of  the  moneys  which  may  be  re- 
cdved  therefrom,  shall  be  paid  by  the  States 
to  which  they  may  belong,  out  of  the  treasury 
of  said  States,  so  that  the  entire  proceeds  of 
the  sale  ol  said  lands  shall  be  applied  without 
any  diminution  whatever  to  the  purposes  here- 
inafter mentioned."  Section  four  provides 
"that  all  moneys  derived  from  the  sale  of 
lands,  and  from  the  sales  of  land  scrip,  shall 
be  invested,"  etc.;  and  that  *Hhe  moneys  so 
invested  shall  constitute  a  perpetual  fund,  the 
capital  of  which  shall  remain  lorever  undimin- 
ished, and  the  interest  of  which  shall  be  in- 
violably appropriated, "etc,  specifying  the  pur- 
poses of  the  appropriation.  Obviously  the 
scope  of  this  is,  that  all  moneys  derived  from 
this  property,  whether  land  or  scrip,  whether 
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obtained  directly  or  indirectly,  are  consecrated 
to  the  iTurposes  designated,  and  must  be  held 
by  the  State  in  trust  forever.  Amonff  the  limi- 
tations provided  is  that  expressed  in  the  sec- 
ond clause  of  the  fifth  section,  that  "no  portion 
of  said  fund,  nor  the  interest  thereon,  shall  be 
applied,  directly  or  indirectly,  under  any  pre- 
tense whatever,  to  the  purchase,  erection,  pres- 
ervation or  repair  of  any  building  or  build- 
ings." Nothing  can  be  clearer  from  this 
Statute  than  that  a  State,  accepting  its  provis- 
ions, constituted  itself  a  trustee,  with  the  ob- 
ligation that  it  should  devote  to  the  purposes 
of  the  Act  all  the  proceeds  of  the  land  or  land 
scrip  which  it  might  obtain,  directly  or  indi- 
rectly. 

The  State  of  New  York,  having  no  public 
lands  within  its  limits,  received  scrip,  but  the 
scrip  was  subjected  to  the  same  trust  that  land 
would  have  been  subjected  to,  and  was  sub- 
jected to,  when  taken  by  anj  State.  All  ex- 
pense in  respect  to  the  location  and  manage- 
ment of  the  lands,  or  the  investment  of  the 
funds,  was  to  be  borne  by  the  State,  in  order 
that  the  net  proceeds  of  this  grant  no  matter 
how  obtained,  should  be  appropriated  to  the 
purposes  expressed.  Hence,  the  State  of  New  roAKi 
YorK.  accepting  the  trust,  was  powerless  to  l*^*** 
repudiate  its  obligations,  or  to  provide  for 
an  appropriation  lor  any  other  purposes,  or 
under  any  other  conditions,  of  the  moneys 
which  might  be  received,  directly  or  indirectly, 
from  the  disposition  of  this  trust  property. 
Prior  to  November  24, 1865,  scrip  to  the  ag- 
gregate amount  of  176,000  acres  was  sold  at 
prices  ranging  from  fifty  to  eighty-five  cents— 
the  average  being  sixty-five,  nearly.      • 

The  first  selection  of  the  beneflclsiy  of  this 
trust  was  the  People's  College  of  Havana;  but 
that  selection  was  not  satisfactory;  and  on 
April  27,  1865,  Ck)mell  University  was  estab- 
lished by  Act  of  the  Legislature  of  New  York, 
and  it  was  designated  as  the  beneficiary;  the 
Act  providing,  as  a  condition  of  this  selection, 
that  Cornell  University  should  be  endowed  to 
the  extent  of  five  hundred  thousand  dollars  by 
Ezra  ComeU.  The  provision  in  g  4  in  its  char- 
ter, that  "  the  corporation  hereby  created  may 
hold  real  and  personal  property  to  an  amount 
not  exceeding  three  millions  of  doUars  in  the 
aggregate,"  evidently  means  that  the  property 
of  the  corporation  shall  not  exceed  three 
millions,  after  deducting  the  amount  of  all  its 
debts  and  obligations,  and  does  not  include 
property  which  the  State  might  retake  at  any 
time,  and  a  fortiori  property  which  the  State, 
under  a  duty  imposed  upon  it  by  law,  owned 
upon  a  trust  which  it  could  not  devest  itself  of. 
Here,  a  reference  to  Mr.  Cornell,  and  his  con- 
nection with  this  transaction,  is  appropriate. 
A  man  acquiring  wealth  by  his  own  exertions, 
the  dream  of  his  later  years  was  a  university, 
bearing  his  name,  and  so  munificently  en- 
dowed as  to  become,  like  Yale  and  Harviuti,  a 
centre  of  learning;  and  his  purchase  of  the 
scrip,  and  his  transaction  with  the  State,  must 
be  interpreted  in  the  line  of  this  thought  It 
was  the  glory  of  a  great  university  wnich  he 
hoped  to  realize— one  which  would  link  his 
name  with  its  glory.  The  means  were  subor- 
dinate—the glory  and  strength  of  Cornell  Uni- 
versity was  the  purpose,  unquestionably  in- 
spired by  his  thought  and  wish,,  on  April  10, 
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port  of  this  Tiew  we  are  referred  to  OauU 
T.  SiormorU,  61  Mich.  686,  688.  In  that  case, 
the  memorandum  was  only  a  receipt,  given 
«t  Wyandotte,  Michigan,  by  the  party  sell- 
ing, showin£[  that  he  had  received  from  the 
paSty  proposing  to  buy  *'the  sum  of  $76  as 
part  01  the  pnncipal  of  $1,060  on  sale  of 
my  house  ana  two  lots  on  comer  of  Superior 
«nd  Second  Streets  in  this  City."  This  re- 
•ceipt  was  held  to  be  insufficient  to  answer 
the  requirements  of  the  Statute,  for  the  rea- 
son that,  "though  it  specified  the  purchase 
price,  it  failed  to  express  the  time  or  times 
of  payment,  and  there  is  no  known  and  rec- 
ognized custom  to  fix  what  is  thus  left  unde- 
termined," the  court  adding  that  *'a  memo- 
randum, to  be  sufficient  under  the  Statute, 
must  be  complete  in  itself,  and  leave  nothing 
to  rest  in  parol."  It  will  be  observed  that 
th^  memorandum  in  that  case  was  not  rejected 
AS  insufficient  because  of  any  want  of  fullness 
in  the  description  of  the  premises,  nor  is 
there  any  intimation  that  such  description 
(if  the  case  had  turned  upon  that  point), 
might  not  have  been  aided  by  extrinsic  parol 
evidence,  identifying  the  premises  intended 
to  be  sold.  That  case  did  not  in  any  degree 
modify  the  decision  in  EggUiUn^  v.  Wagner^ 
46  Mich.  610,  618,  where  the  court  said: 
**  A  further  objection  is  that  the  proposal  did 
not  sufficiently  describe  the  real  estate  to 
satisfy  the  Statute  of  Frauds.  The  general 
principle  is  not  questioned.  The  degree  of 
certainty  with  which  the  premises  must  be 
denoted  is  defined  in  many  books,  and  the 
coses  are  extremely  numerous  in  which  the 
siibiect  has  been  illustrated.  They  are  not 
all  harmonious.  But  they  asree  in  this,  that 
it  is  not  essential  that  tne  description  have 
such  particulars  and  tokens  of  identification 
as  to  render  a  resort  to  extrinsic  aid  entirely 
needless  when  the  writing  comes  to  be  ap- 
plied to  the  subject  matter.  The  terms  may 
be  abstract  and  of  a  general  nature,  but  they 
must  be  sufficient  to  fit  and  comprehend  the 
property  which  is  the  subject  of  the  transac- 
tion ;  so  that  with  the  assistance  of  external 
evidence,  the  description,  without  beinx  con- 
tradicted or  added  to,  can  be  connected  with 
and  applied  to  the  very  property  intended, 
and  to  the  exclusion  of  all  other  property. 
The  circumstance  that  in  any  case  a  conflict 
arises  in  the  outside  evidence  cannot  be  al- 
lowed the  force  of  proof  that  the  written  de- 
scription is  in  itself  insufficient  to  satisfy  the 
Statute. " 

Did  the  papers  which  passed  between  the 
parties,  constituting  the  memorandum  of  the 
transaction,  contain  such  a  description  of  the 
lands  in  dispute  as  was  sufficient,  in  connec- 
tion with  extrinsic  evidence  not  contradictory 
of  nor  addinir  to  the  written  description,  to 
meet  the  requirements  of  the  Michigan  Stat- 
ute of  Frauds?  We  say  "the  paprs,"  be- 
cause the  principle  is  well  established  that 
a  complete  contract  binding  under  the  Stat- 
ute of  Frauds  may  be  gathered  from  letters, 
writings  and  telegrams  between  the  parties 
relating  to  the  subject  matter  of  the  contract, 
and  so  connected  with  each  other  that  they 
may  be  fairly  said  to  constitute  one  paper 
relating  to  the  contract.  Beekwiih  y.  Tawot, 
05  UTs.  889,  292   [24:  496,  498])  ;  Iiid(ru>ay 
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V.  Wharton,  6  H.  L.  Cas.  288 ;  CoU»  ^.  Tre^ 
eotJuck,  9  Yes.  Jr.  284,  260 ;  Gate  y.  Hasting$, 
L.  R.  7  Q.  B.  Div.  126, 128 ;  Long  y.  Millar, 
L.  R  4  a  P.  Div.  460,  466. 

Turning  now  to  the  evidence  in  the  case, 
there  would  seem  to  be  no  ground  for  doubt 
as  to  the  sufficiency  of  the  ctescription  of  Uie 
lands.  Cady  *s  telegram  of  September  7, 1886 ; 
Ryan's  response  thereto  on  the  same  day ;  his 
written  proposal  through  Cady  to  the  bourd 
of  army  officers  on  the  8th,  and  the  formal 
written  notification  to  Ryan  on  the  11th  of 
September,  by  the  president  of  the  board,  of 
the  acceptance  by  the  acting  Secretary  of  War 
of  his  proposal  of  the  8th,  show  that  the 
lands  which  the  defendant  proposed  to  sell 
to  the  United  States,  and  which  the  govern- 
ment agreed  to  buy,  for  the  sum  of  il2,000, 
was  the  **S.  W.  J  of  the  S.  W.  i  of  sec.  6, 
and  the  S.  £.  i  of  the  S.  £.  i  of  sec.  1,  sub- 
ject to  the  opening  of  Easterday  Avenue  along 
the  south  line. "  And  this  description  of  the 
premises  must  be  taken  in  connection  with 
the  Act  of  Congress,  showing  that  the  author* 

§ity  given  to  the  Secretary  of  War  was  to 
urdiase  grounds  "  in  or  near  the  Village  of 
ault  Ste.  Marie. "  It  is  said  that  neither  the 
telegram  of  Cadv  to  Ryan  nor  the  latter's 
response  thereto  identifieid  the  lands  by  nam- 
ing any  township  or  range.  But  Rvan's 
written  proposal  through  Cady  to  sell  did 
give  the  township  and  range,  and  the  govern- 
ment's written  acceptance  of  the  11th  of  Sep- 
tember referred  to  that  proposal  by  its  date 
of  September  8,  1886.  It  is  well  said  by  the 
Solicitor-General  that,  in  the  absence  of  any 
evidence  to  show  it,  or  to  raise  doubt  upon 
the  subject,  the  presumption  is  not  to  be  in- 
dulfi^ed  that  Ryan  owned,  in  or  near  the 
Village  of  Sault  Ste.  Marie,  two  tracts  of 
land  in  different  townships  and  ranges  which 
would  answer  the  description  of  **  southwest 
quarter  of  southwest  quarter  of  section  6, 
and  southeast  quarter  or  southeast  quarter  of 
section  1."  The  only  fact  which  gives  even 
plausibility  to  the  contention  we  are  consid- 
ering is  Uie  absence  from  the  written  proposal 
of  Ryan,  as  well  as  from  the  written  accept- 
ance of  t^e  government,  of  any  express  state- 
ment as  to  the  particular  village  in  which  the 
lands  were  situated.  But  this  defect,  if  it  be 
one,  is  supplied  by  the  communication  of 
Colonel  Poe,  of  October  6, 1886,  in  which  he 
transmits  to  Ryan  the  letter  of  instructions 
from  the  War  Department  of  September  80, 
1886,  in  which  the  lands  that  the  board  recom- 
mended to  be  bought — the  recommendation  al- 
luded to  in  the  government's  letter  of  accept- 
ance of  September  11,  1886,  addressed  to  Ryan 
~are  referred  to  as  containing  **  about  76  acres 
of  land  at  Sault  Ste.  Marie. "  Besides  the  deed 
executed  by  Ryan  and  wife,  and  delivered  by 
them  to  the  United  States,  describes  the  lands 
as  being  in  the  Villafl:e  of  Sault  Ste.  Marie." 
Whatever  may  be  saia  as  to  the  effect  of  this 
deed  in  passing  title,  if  it  was  delivered 
only  for  purposes  of  examination,  or  if  the 
previous  memorandum  of  sale  had  been  for 
any  reason  fatally  defective  under  the  Statute 
of  F^uds,  its  recitals,  coming  as  they  do 
from  the  vendor,  are  competent  for  the  pur- 
pose of  showing  the  precise  locality  oi  the 
property  which   the-  memorandum  of   sale 
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therefrom  to  be  paid  oyer  aoDually  to  the 

•  trustees  of  said  Umversity  for  the  general  pur- 
poses of  said  institution/'^ 

It  is  unnecessarr  to  notice  the  other  portions 
of  the  correspoodence,  or  to  review  the  con- 
tract, for  an  of  significance  is  expressed  in  this 
proposition.  It  fi  not  an  absolute  sale  of  the 
scrip  for  so  much  money.  The  obligation  as- 
sumed by  Mr.  Cornell  to  the  btate  was  thirty 
{M9]  cents  an  acre,  and  the  net  profits  of  the  location 
of  the  scrip  on  public  lands,  and  sale  of  the 
lands.  In  briefer  words,  thirty  cents  an  acre 
and  net  profits  was  his  ofl'er.  True,  he  pro- 
posed that  only  part  of  the  profits,  to  wit, 
thirty  cents  an  acre,  should  pass  to  the  fund; 
but  what  authority  had  the  commissioners  for 
making  such  a  limitation  in  the  contract? 
Suppose,  after  the  makine  of  the  contract,  the 
commissioners  had  declined  to  transfer  the 
scrip  to  him,  could  he  have  compelled  the 
specific  performance,  by  mandamus,  of  that 
contract?  Would  not  a  clear  and  satisfactory 
answer  have  been  that  the  commissioners  had 
no  authority  to  partition  the  profits.  The  limit 
of  their  authonty  was  a  contract  by  which 
the  agent  and  locator  should  pay  to  the  State 
the  whole  net  profits  of  the  location.  Ajs  Mr. 
Cornell  could  not  have  compelled,  by  manda- 
mus, the  performance  by  the  commissioners  of 
the  contract,  so,  on  the  other  hand,  having  re- 
ceived the  scrip  and  located  it,  and  disposed  of 
the  land,  and  paid  the  money  into  the  State, 
that  unauthorized  stipulation  becomes  surplus- 
age. It  cannot  relieve  the  State  of  New  York 
from  its  liability  as  trustee.  It  is  not  potent  to 
turn  a  portion  of  the  proceeds  of  this  scrip 
into  other  channels,  or  to  oUier  uses.  The  fact 
that  all  the  proceeds  were  going  to  the  selected 
beneficiary  doubtless  led  the  commissioners  to 
indifference  as  to  the  stipulations  of  the  con- 
tract; but  such  indifference  did  not  enlarge 
their  powers  nor  make  valid  the  stipulation  in 
excess  thereof.  It  seems  strange  that  a  trustee 
can  avail  itself  of  a  disregard  by  its  agent  of 
bis  instructions  so  as  to  relieve  itself  of  respon- 
sibility for  about  four  fifths  of  the  proceeds  of 
the  trust  property;  yet  such  Ib  the  result  of  the 

•  conclusions  reached  l^  this  court 

We  are  sustained  in  this  view  by  a  report  of 
a  majority  of  the  commission,  appointed  in 
1874  by  the  Legislature  of  the  State  of  New 
York,  to  inouire  into  this  fund;  for  they  say: 
"  The  question  was  raised  in  the  comptroller's 
report  of  1869,  and  earlier,  whether  this  agree- 
ment of  4th  August,  1866,  was  a  sale  of  the 
scrip  to  Mr.  Cornell,  whether  it  was  not,  'in 
substance,  an  agency  with  a  transfer  of  title 
for  the  jgurpose  of  facilitating  the  object  in 
view.'  We  are  of  the  opinion  that  the  agree- 
ment was  an  actual  sale  to  Mr.  Cornell;  but 
that  all  his  profits,  made  from  these  lands,  are 
(8101  part  of  the  purchase  money,  and  so  subject  to 
the  restrictions  of  the  Act  of  Congress.  Every- 
thinff  that  forms  a  psft  of  the  consideration 
for  the  sale  of  the  trust  property  by  the  State 
belongs  to  the  tmat  fund  created  by  Conmss." 
And  again:  "We  are  are  asked,  finally,  to 
recommend  'what  legi^lAtion  is  necessary  to 
properly  fecura  said  funds  ia  compliance  wUh 
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the  Act  of  Congress.'  None  seems  to  be  nec- 
essary in  reference  to  the  fund  to  be  derived 
from  what  are  called  the  ultimate  net  profits 
from  the  location  and  sale  of  the  lands  by  Mr. 
Cornell,  under  the  agreement  of  August,  1866L 
By  his  contract  with  the  State  he  is  to  pay  these 
profits  into  its  treasury,  and  he  has  twenty 
years  In  which  to  complete  the  sale  of  the  lands. 
This  fund  is,  in  our  opinion,  a  part  of  the  pro- 
ceeds of  the  scrip  within  the  purview  of  the  Act 
of  Congress,  and  cannot  be  legally  distinguished 
from  me  other  fund.  Mr.  Cornell  seems  to 
have  taken  this  view  before  entering  into  the 
contract,  for  in  a  public  communication,  dated 
October  26,  1869,  referring  to  a  letter  from 
himself  to  Comptroller  HiUbouse  in  June,  1863, 
he  says:  '  I  volunteered  to  create  a  fund  three 
or  four  times  as  large  as  that  which  the  State 
could  produce,  for  the  same  object  that  Con- 
gress intended,  and  at  my  own  nsk  and  ex- 
penses, without  charging  a  single  dime  to  any- 
body for  my  services.'  He  could  not  impose 
on  tne  state  treasury  a  new  and  distinct  trust 
as  to  any  part  of  the  consideration  be  was  to 
pay.  Unless  these  profits  are  part  of  the  pur- 
chase money,  the  State  gave  to  him,  for  the 
college  bearing  his  name,  a  monopoly  of  the 
scrip  on  long  credit  for  a  price  much  less  thau 
its  cash  value.  The  second  thirty  cents  per 
acre,  provided  for  In  the  agreement,  beiug  de- 
pendent solely  on  contingent  piofits,  which 
might  not  be  realized,  ii  at  all,  for  twenty 
years,  and  then  without  interest,  was  not  at  the 
date  of  the  agreement  equivalent  to  more  than 
from  seven  to  ten  cents.  These  profits,  being 
part  of  the  purchase  money,  the  State  is  bound 
to  receive  them,  when,  from  time  to  time,  re- 
alized, and  invest  them  in  the  manner  pre- 
scribed by  the  Act  of  Congress,  and  to  appro- 
priate the  income  to  educational  purposes  io 
the  Act  defined." 

It  is  true,  a  minority  of  that  commission  dis- 
sented ;  but  the  reasonin^^  of  the  mioori  ly  makes  [2 1 1 1 
the  contract  of  no  validity,  except  as  to  the  sale 
of  the  scrip  for  thirty  cents  an  acre,  and  leaves 
only  that  amount  as  the  fund  for  which  the 
State  is  responsible.  The  reasonia?  is  that  the 
State  was  not  authorized  under  the  Act  toiUielf 
locate  scrip  on  lands  in  another  State;  and  if 
the  profits  of  the  location  were  to  belong  to 
the  State,  it  would  follow  that  the  State  was 
the  beneficial  owner  of  the  lands  thus  located, 
and  therefore  there  was  a  direct  evasion  of 
the  Act  of  Congress.  Concede  the  force  of 
that  reasooinff,  and  who  can  take  advaninge  of 
it?  Can  the  State  which  has  received  the  pro- 
c^ds  of  such  location  say  that  it  had  no  au- 
thority to  receive  them*  and  can  it,  after  re- 
ceiving them,  repudiate  its  liability  as  trustee 
for  that  which  it  has  received  as  the  proceeds 
of  the  trust  property? 

It  scarcely  needoe  said  that  no  subsequent 
legislation  on  the  part  of  the  State  of  T^ew 
York,  and  no  agreement  between  it  and  Cornell 
University  as  to  the  possession  of  these  funds, 
can  have  the  effect  to  relieve  the  State  from  its 
liability  as  trustee,  or  place  the  title  to  those 
funds  elsewhere  than  in  the  State. 
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lation  of  the  trust,  and  his  gruxiee,  holding 
then  the  legal  title  to  the  entire  premises  in 
dispute,  conveyed  to  the  defendant,  who  with 
his  wife  covenanted  in  their  deed  to  the 
United  States  that  they  were  seised  of  the 

C remises  in  fee  simple,  free  from  all  Incum- 
ratices  whatever,  and  that  they,  and  their 
heirs,  executors  and  administrators,  would 
warrant  and  defend  the  title  against  all 
rggi  lawful  claims  whatsoever.  The  title  ao- 
*■  *  nuired  by  him,  after  he  contracted  to  sell  to 
the  United  States,  inured  to  the  benefit  of 
his  grantee.  He  is  estopped  to  dispute  his 
prnntce's  right  of  possession,  or  to  dispute, 
as  between  him  ana  his  grantee,  the  title  be 
assumed  to  convey  with  general  warranty. 
In  Van  Renudaer  t.  Kearney,  52  U.  S.  11 
How.  297,  825  [18:  708,  715],  it  was  said 
that  the  principle  deduclble  from  the  au- 
thorities was  **  that  whatever  mav  be  the  form 
nr  nature  of  the  conveyance  used  to  pass  real 
property,  if  the  grantor  sets  forth  on  the  face 
of  tiie  instrument,  by  way  of  recital  or  aver- 
ment, that  he  is  seised  or  possessed  of  a  par- 
ticular estate  In  the  premises,  and  which  es- 
tate the  deed  purports  to  convey ;  or,  what  is 
the  same  thing,  if  the  seisin  or  possession  of 
a  particular  estate  is  alBrmed  in  the  deed, 
eitiier  in  express  terms  or  by  necessary  im- 
plication,— ^uie  grantor  and  all  persons  in 
privity  with  him  shall  be  estopped  from  ever 
afterwards  denying  that  he  was  so  seised  and 
possessed  at  the  time  he  made  the  conveyance. 
The  estoppel  works  upon  the  estate,  and 
binds  an  after-acquired  title  as  between  par- 
ties and  privies.*^  See  also  Buth  v.  Penon, 
59  U.  S.  18  How.  82,  85  [15 :  278,  274]  ; 
Oretoi  V.  Bvreham,  66  U.  S.  1  Black,  852,  857 
[17:  91.  981 ;  Moore  v.  CratDford,  180  U.  S. 
122,  180  [82:  878,  881]  ;  Jackson  v.  Murray, 
12  Jolins.  201.  And  such  is  the  establish^ 
doctrine  of  the  Supreme  Ck>urt  of  Michigan, 
which  said,  in  Smith  v.  WiUiami,  44  iflch. 
240,  242 — an  action  of  ejectment — "  that  when 
one  assumes  by  his  deed  to  convey  a  title, 
and  by  any  form  of  assurance  obligates  him- 
self to  protect  the  grantee  in  the  enjoyment 
of  that  which  the  deed  purports  to  give  him, 
lie  will  not  be  suffered  afterwards  to  acquire 
or  assert  a  title,  and  turn  his  grantee  over  to 
a  suit  upon  his  covenant  for  redress."  See 
also  Case  v.  Oreen,  68  Mich.  615,  620. 

The  United  States  has  established  a  good 
title  and  right  as  against  the  defendant,  and 
that  is  sufficient  to  entitle  it  to  judgment  in 
this  action  of  ejectment. 
These  considerations  require  an  affirmance 
[8131    of  the  judgment  below. 
It  ii  90  ordered. 
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Minnesota  Statute  as  to  saU  (fbetf,  etc,  uneon- 
tUtutional  and  wid-^inirden  upon  interstate 


t,  TheMlnneeotaStatntecf  Apr.  10,1880, 90  far  as* 
its  provisions  require,  as  a  oondltioik  of  sales  tit 
Minnesota  of  fresh  beef,  veaL  mutton,  lamb  or 
pork  for  bumaQ  food,  that  the  •witw*!*  fkom< 
which  such  meats  are  taken  shall  bare  been  in- 
spected in  Minnesota  before  being  alaoffhtesed,. 
Is  in  violation  of  the  OonsttU/tlon  of  the  United 
States  and  void. 

1.  A  burden  imposed  by  a  State  upon  Interstate- 
oommeroe  is  not  to  be  sustained  simply  because 
the  statute  imposhig  It  appUes  alike  to  the  people 
of  all  the  Skates,  inoludioff  the  peopleof  the  State- 
enacting  *Qidi  statute. 

[No.  1846.] 
ArguedJam.U,15,1890.  Decided  May  19, 1890. 

AFPBAL  from  a  judgment  of  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Minnesota  discharging,  imder  a  writ  of 
habeas  oorpoi,  Henry  £.  fiarber  from  impris* 
onment  under  a  conviction  before  a  justice* 
of  the  peace  in  Minnesota  for  having  sold 
beef,  slaughtered  in  Ulinois,  but  which  had 
not  been  inspected  in  Minnesota  under  th» 
laws  of  the  latter  State.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gordon  E*  Cole  and  Jas,  0. 
Broadhead,  for  appellant : 

It  devolves  on  Uie  party  opposing  the  Law 
to  demonstrate  that  its  provisions  needlessly 
impose  restrictions  upon  a  sound  article  A 
commerce. 

B!fU)eU  ▼.  Fimnsylvania,  127  U.  S.  678  (82t 
258). 

The  Law  can  touch  no  imported  meats  un- 
til after  the  act  of  importation  has  ceased. 

Che  V.   Errol,   116  U.   S.'  517   (29:  715)  ^ 
Boioman  v.  Ohieago  d  N,  W.  R  Oo,  125  tJ. 
S.  465  (81 :  700)  ;  FcMsnger  Cases,  48  U.  S.  T 
How.  S«3  (12 :  702)  ,  Butler  ▼.  Chambers,  86* 
Minn.  69. 

The  Law  in  question  here  is  not  a  law  di- 
rected at  interstate  commerce,  like  Boumian 
V.  Chicago  d  N,  W,  B.  Co,  125  U.  S.  465-49» 
(81 :  700-711)  ;  Hannibal  d  St,  J.  R  Co, 
V.  Husen,  95  U.  S.  465  (24:  527)  ;  Skn^ffter- 
Bouse  Cases,  88  U.  S.  16  Wall.  8^-68  (21 1 
894-404)  ;  Patterson  ▼.  Kentucky,  97  U.  a 
501  (24 :  1115)  ;  Cam,  ▼.  Alger,  7  Cush.  68. 

The  police  power  of  the  States  was  not 
surrendered  when  the  Constitution  conferred 
upon  Congress  the  general  power  to  regulate 
commerce. 

P&u>ea  ▼.  Pennsylvania,  127  U.  S.  678  (82 1 
258) ;  Sherlock  v.  AUing,  98  U.  S.  99-108  (28 :: 
819,  820)  ;  Oibbonsw.  Ogden,  22X1.  S.  9Wheat. 
208  (6:  71). 

Inspection  Laws  were  defined  in  Turner  t. 
Maryland,  107  U.  S.  55(27:  877),  and  Bow- 
man ▼.  Chicago  d  N,  W.  R  Oo,  125  U.  a 
465  (81:  700). 

A  State  is  not  boimd  to  abstain  from  the* 
passage  of  any  law  it  may  deem  necessary  or 
advisable  to  guard  the  health  or  morals  of  it» 
citizens 

Hanriibal  d  St.  J.  B.  Oo.  t.  Husen,  95  U. 
S.  465  (24:  527). 

The  Law  in  question  does  not  interfert< 
with  transportation  in  any  way  whatever. 

BrownY.  Maryland,  25  tJ.  S.  12  Wheat  411^ 
(6:  678) ;  Gordon  t.  Appeal  Tarn   Court,   44 
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sirred  see  note  to  Gibbons  V.  Ogden«  6s  SS; 
to  Brown  t.  Maryland,  t:  mt, 

IM  U.S. 


As  ioinUrstaU  commerce;  rcffuleAUmof;  power  ef 
OmoreM;  ftois /or  «sMktffM,-oee  fMto  to  Olouoester 

Venr  Oo.  V.  Pennsylvania,  tt:  ML 

4M 


^18-880 


SuPRBMB  Court  of  thb  Uhttbd  Statb& 


Oct.  Tbiuc, 


U.  S.  8  How.  188  (11 :  581)  Buiehen  Union 

J3.  H,  <fc  L.  8.  L.  Oo.  T.  Orescent  City  L.  8. 

L.  d 8.  H.  Co.  Ill  U.  8.  746  (28:  685)  ;  8Ume 

T.  Misnsnppi,  101  U.  8.  814  (25 :  1079)  ;  Wei- 

4onY,  Missouri,  91 U.  8.  275  (28:  847)  ;  Ward 

^.  Maryland,  79  U.  8. 12  Wall.  418  (20 :  449)  ; 

WaUing  v.  Michigan,  116  U.  8.  446  (29 :  691)  ; 

Woodruff  T.  Piarham,  75  U.  8.  8  Wall.  129 

(19:  88^  ;  Mugler  y.  Kansas,  128  U.  8.  628 

(81 :  205)  ;  Butler  y.  Chambers,  86  Minn.  78. 

This  Law  has  relation  to  the  public  health. 

Boston  Beer  Co,  y.  Massachusetts,  97  U.  8. 
^  (24 :  991)  ;  ybrthwestem  Fertilizing  Co.  ▼. 
mfde  Park,  97  U.  8.  659  (24:  1086)  ;  mnder- 
.4on  ▼.  New  York,  02  U.  8.  259  (28:  543)  ; 
Morgan's  L.  dT.  B.  d  8.  8.  Co.  ▼.  Louisiana^ 
118  U.  8.  455  (80:  287)  ;  XtfetmM  Cases,  46  U. 
43.  5  How.  504,  577  (12 :  256,  289) ;  Barte- 
meyer  y.  Iowa,  85  U.  8.  18  Wall.  129  (21 : 
^)  ;  People  y.  Albertson,  55  N.  Y.  50. 

Any  law  impairing  the  obligation  of  oon- 
'tracts  is  void  except  as  against  the  police 
power,  before  whicn  the  constitutional  pro- 
hibition yields. 

Boston  Beer  Ob.  t.  MassaehusetU,  97  XJ.  8. 
^  (24:  991). 

No  legislators  can  bargain  away  the  public 
health  or  the  public  morals. 

Morgan's  L.  d  T.  R  d  8.  6.  Co.  y.  Louis- 
iana, 118  U.  8.  462  (80:  241)  ;  New  Orleans 
Oas  Light  Co.  y.  Louisiana  L.  d  H.  P.  d 
Mfg.  Co.  115  U.  8.  667  (29 :  528)  ;  Ldowp  y. 
P<ni<4  MobiU,  127 XJ.  8.  640  (82 :  ZW);  Munn 
-y.  lUinois,  94  U.  8.  118  (24:  77)  ;  Brown  y. 
Houston,  114  U.  8.  622  (29:  257). 

Mr.  AlpJiens  H*  Snow*  by  leaye  of  the 
•court,  participated  in  the  argument  in  behalf 
-of  appellant,  as  counsel  for  State  of  Indiana. 

Messrs.  John  B.  Sanborn,  Walter  H*  San* 
born*  W.  O.  Oondy*  Geo.  W.  McOrary. 
WaUaee  Pratt,  A.  H.  Veeder  and  Wm.  7. 
Campbell,  for  appellee : 

The  power  to  regulate  commerce  between 
the  States  is  yested  in  the  Congress  exclu- 
rsiyely,  and  no  State,  under  the  name  of  police 
power  or  under  any  other  name,  can  lawfully 
infringe  upon  it. 

Bdnnibal  d  8t.  J,  R  Co.  y.  ffusen,  95  U. 
49.  465,  471-478  (24:  527,  580,  581)  ;  Bowman 
y.  Chicago  d  N.  W.  R    Co.   125  U.  8.  474 
(81 :  708)  ;  Henderson  y.  New  York,  92  U.  8. 
1271,  272  (28:  548,  549)  ;  Fosters.  Blue  Earth 
County,  7  Minn.  140 ;  Mugler  y.  Kansas,  128 
U.  8.  628,  624  (81 :  205)  ;  Gibbons  y.  (Men, 
1^  XJ.  8.  9  Wheat.  1  (6 :  28)  ;  Brown  t.  Mary- 
land, 25  U.  8.   12  Wheat.  419,  489.  448  (6: 
^78,  685,  688)  ;  Wdton  y.  MissouH,  91  U.  8. 
1^5,  280  (28:  847,  849)  ;  Passenger  Cases,  48 
U.  8.  7  How.  288,  426,  427,  468,  464  (12 :  702, 
762,  777,  778)  ;  Ohy  Lunar.  Freeman.  92  XJ. 
8.  275  (28:  550)  ;  StaU  Freight  Tax  Cass,  82 
U.  8.  15  Wall.  282,  279,  280  (21 :  146,  163)  ; 
CrandaU  y.  Netada,  78  U.  8.  6  Wall.  85,  44, 
48,  49  (18 :  745,  747,  748,  749)  ;  Mobile  County 
T.  KimbaU,  102  U.  8.  691  (26:  288)  ;  HaUv. 
DeOuir,  95  U.  8.  485  (24 :  547)  ;  Wabash,  8t. 
L.  d  P.  R  Co.   y.  lUinois,   118  U.   8.  557, 
569,  677  (80:  244,  248,  251)  ;  Stockton  r.BaU- 
imore  d  N.  Y.  R  Co.  92  Fed.  Rep.  9 ;  West- 
^em  U.  Teleg.  Co.  y.  Pendleton,  95  Ind.   12; 
Oraffty  y.  BushviUe,  107  Ind.  502 ;  Swift  y. 
Sutphin.   89  Fed.  Rep.  680;  Bs  Barber,  Id. 
•^41 ;  Be  Christian,  Id   686. 
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Any  law  of  a  State  which  In  any  way  pio* 
hibits  or  interferes  with  the  free  conmierce  ii> 
an  article  of  commerce  is  void. 

Mobile  County  y.  KimbaU,  102  XJ.  8.  CO] 
(26 :  288)  ;  Brown  y.  Houston,  114  XJ.  8.  630 
(29:  260)  ;  Wabash,  St.  L.  d  P.  B.  Co.  v. 
Illinois,  118  U.  8.  566-577  (80  247-251)  . 
Bowman  y.  Chicago  d  N  W.  R  Co.  125  U. 
8.  480-499  (81 :  705-712) . 

Where  Congress  has  passed  no  law  regulat- 
ing interstate  commerce  in  an/  article  of  com- 
merce, that  fact  is  conclusiye  evidence  that 
it  intends  such  commerce  to  be  free. 

Brown  y.  Houston,  114  XJ.  8.  622,  681  (29 
257,   260)  ;  WaUing  v.   Michigan,  116  U.    8. 
455,  456  (29 :  694)  ;  Welton  y.    Missouri,    91 
XJ.  8.  275,  282  (28 :  847,    850)  ;  State  Freight 
Tax  Case,  82  XJ.  8.  15  Wall.  232  (21 :  146). 

Any  prohibition  or  restriction  of  the  sale 
of  a  manufactured  product  of  another  State 
is  an  imlawful  restriction  of  commerce  in 
the  article. 

Brown  y.  Maryland,  25  XJ.  8.  12  Wheat. 
419-447  (6 :  678-688)  ;  Welton  y.  MissouH,  91 
U.  8.  275,  282  (28 :  847,  350)  :  Bobbins  v. 
SheUfy  County  Taxing  Diet.  120  XJ.  8.  497(80 : 
694i. 

The  Law  yiolates  section  eight,  article 
four,  of  the  Constitution. 

Swift  y.  Sutphin,   39  Fed.   Rep.   680;  Be 
Barber,  Id.  641 ;  Be  Cltristian,  Id.  636 ;  Har 
f>ey  y.  Huffman,  Id.  646 ;  Hannibal  d  St.  J 
B.  Co.  y.  Husen,  95  XJ.  8.  465  (24 :  527;. 

The  Law  violates  the  provisions  of  section 
two,  article  four,  of  the  Constitution. 

Wc^  y.  Man/land,  79  U.  8.  12  Wall.  418 
(20 :  449)  ;  WaUing  y.  Michigan,  116  U.  8. 
446,  459  (29 :  691.  695)  ;  Tieman  y.  Binker, 
102  U.  8.  123  (26 :  108)  ;  Bobbins  y.  SheUfy 
County  Taxing  Hist.  120  U.  8.  489  (80 :  694)  ; 
WeUon  y.  Missouri,  91  U.  8.  275  (28 :  847)  ; 
Asher  y.  Texas,  128  XJ.  8.  129  (82 :  868)  ;  iSr 
Watson,  15  Fed.  Rep.  511 ;  Miltett  y.  PeopU, 
117  111.  294 ;  Coolej,  Const.  Lim.  891 ;  Brown 
y.  Houston,  114  XJ.  8.  680  (29:  260)  ;  Swtft 
y.  Sutphin,  89  Fed.  Rep.  685. 

The  Law  is  not  yalid  as  an  Inspection 
Law 

Passenger  Cases,  48  U.  8.  7  How.  426,  427, 
468  (12:  762,  777)  ;  Hannibal  d  St.  J.  R  Co, 
y.  Husen,  95U  8.  465  (24:  527)  ;  Kimmish 
y.  BaU,  129  U.  8.  217  (82:  695). 

It  is  the  province  and  duty  of  the  courts 
to  look  at  the  Law  itself,  and  if  it  in  fact  im- 
poses restrictions  upon  interstate  conunerce. 
or  restricts  the  equal  privileges  of  citizens 
of  other  States,  to  declare  It  yoid. 

P&weU  y.  P^nsylvania,  127  XJ.  8.  686  (82 : 
25i)  ;  Mugler  y.  Kansas,  128  XJ.  8.  628,  661 
(81 :  205,  210)  ;  Morgan's  L.  d  T.  R  d  8, 
8.  Co.  y.  Louisiana,  118  U.  8.  455,  462  (80 : 
237,  240)  ;  Bowman  y.  Chicago  d  N  W.  B. 
Co.  125  U.  8.  465  (81 :  700)  ;  Henderson  v. 
New  York  City,  92  U.  8.  268  (28 :  547)  ;  Chy 
Lung  y.  Freeman,  92  XJ.  8.  275  (28 :  550)  ; 
State  y.  Fisher,  52  Mo.  177;  Be  Jacobs,  98  N. 
Y.  98 ;  WaUing  y.  Michigan,  116  U.  8.  446- 
(29 :  691)  ;  Tick  Wo  v.  Hopkins,  118  U.  8. 
856  (80 :  220)  ;  StaU  Freight  Tax  Case,  82  XJ. 
8.  15  Wall.  282  (21 :  146)  ;  Watertown  y. 
Mayo,  109  Mass.  815 ;  AuMtin  y.  Murray,  16 
Pick.  126 ;  Ames  y.  Pisrt  Huron  L.  D,  d  B. 
Co.  11  Mich.  189. 
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Mr.  JtuHee  Harlan  delivered  the  opinion 
0f  the  court : 

Henry  E.  Barber,  the  appellee,  was  con- 
yicted  before  a  justice  of  the  peace  in  Ramsey 
County,  Minnesota,  of  the  offense  of  having 
UTongiully  and  unlawfully  offered  and  ex- 
posed for  sale,  and  of  having  sold,  for  human 
food,  one  hundred  pounds  of  fresh  uncured 
beef,  part  of  an  animal  slaughtered  in  the 
6tate  of  niinois,  but  which  had  not  been 
inspected  in  Minnesota,  and  "certified"  be- 
fore slaughter  bv  an  inspector  appointed 
under  the  laws  of  the  latter  State.  Having 
been  committed  to  the  conunon  lail  of  the 
county  pursuant  to  a  ludgment  of  imprison- 
ment for  the  term  of  thirty  days,  he  sued  out 
%  writ  of  habeas  corpus  from  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Minnesota,  and  prayed  to  be  discharged 
from  such  imprisonment,  upon  the  ground 
that  the  Statute  of  that  State,  approved 
April  16,  1889,  and  under  which  he  was 
prosecuted,  was  repugnant  to  the  provision 
of  tiie  Constitution  giving  Congress  power 
to  regulate  conmierce  amone  the  several 
l^tes,  as  well  as  to  the  provision  declaring 
that  the  citizens  of  each  State  shall  be  en- 
titled to  all  privileges  and  immunities  of 
citizens  in  the  several  States.  Art.  1,  g  8 ; 
lut.  4,  S  2.  The  court  below,  sneaking  by 
JiM^  iTelson,  held  the  Statute  to  be  in  vio- 
lation of  both  of  these  provisions,  and  dis- 
charsed  the  prisoner  from  custody.  Be  Bar- 
ber,  S9  Fed.  Rep.  641.  A  similar  conclusion 
in  reference  to  the  same  Statute  had  been 
previously  reached  by  Judge  Blodgett,  hold- 
ing the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois.  Sioifl 
y.  Sutphiin,  89  Fed.  Rep.  680. 

From  the  Judgment  discharging  Barber  the 
State  has  prosecuted  the  present  appeal. 
Rev.  Stat.  §  764  (28  Stat.  487,  chap.  868) . 

Attorneys  representing  persons  interested  in 
maintaining  the  validity  of  a  Statute  of  In- 
diana, alleged  to  be  similar  to  that  of  Min- 
nesota, were  allowed  to  participate  in  the  ar- 
gument in  this  court,  and  to  file  briefs. 

The  Statute  of  Minnesota  upon  the  valid- 
ity of  which  the  decision  of  the  case  depends 
is  as  follows : 

"An  Act  for  the  Protection  of  the  Public 
Health  by  Providing  for  Inspection  before 
Slaughter  of  Cattle,  Shasp  and  Swine  De- 
siffnai  for  Slaughter  for  Human  Food. 

^  Section  1.  The  sale  of  any  fresh  beef,  veal, 
mutton,  lamb  or  pork,  for  human  food  in  this 
State,  except  as  hereinafter  provided,  is 
hereby  prohibited. 

*'Sec.  2.  It  shall  be  the  duty  of  the  several 
local  boards  of  health  of  the  several  cities, 
yillages,  boroughs  and  townships  within  this 
State,  to  appoint  one  or  more  inspectors  of 
cattle,  sheep  and  swine,  for  said  city,  vil- 
lage, borough  or  township,  who  shall  hold 
their  offices  for  one  year,  and  until  their  suc- 
cessors are  appointed  and  qualified,  and 
whose  authority  and  jurisdiction  shall  be 
territorially  co-extensive  with  the  board  so 
Appointing  them;  and  said  several  boards 
shall  regulate  the  form  of  certificate  to  be 
Issued  by  such  inspectors  and  the  fees  to  be 
paid  them  by  the  person  applying  for  such 
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inspection,  which  fees  shall  be  no  greater 
than  are  actually  necessary  to  defray  the 
costs  of  the  inspection  provided  for  In  sec- 
tion three  of  this  Act 

*'Sec.  8.  It  shall  be  the  duty  of  tlie  inspec- 
tors appointed  hereunder  to  inspect  all  cattle, 
sheep  and  swine  slaughtered  for  human  food 
witmn  their  respective  Jurisdictions  within 
twenty -four  hours  before  the  slaughter  of  the 
same,  and,  if  found  healthy  and  in  suitable 
condition  to  be  slaughtered  for  human  food« 
to  give  to  t^e  applicant  a  certificate  in  writ- 
ing to  that  effect.  If  foimd  unfit  for  food  by 
reason  of  infectious  disease,  such  inspectors 
shall  order  the  immediate  removal  uid  de- 
struction of  such  diseased  animals,  and  no 
liability  for  damuges  shall  accrue  by  reason 
of  such  action. 

''Sec  4.  Any  peison  who  shall  sell,  ex- 
pose or  offer  for  sale  for  human  food  in  this 
State  any  fresh  beef,  veal,  mutton,  lamb  or 
pork  whatsoever,  which  has  not  been  taken 
from  an  animal  inspected  and  certified  before  [819] 
slaughter  by  the  proper  local  inspector  ap- 
pointed hereunder,  shall  be  deemed  ffuilty 
of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  of  not  more  than 
one  hundred  dollars,  or  by  imprisonment  not 
exceeding  three  months,  lor  each  offense. 

"Sec.  5.  Each  and  every  certificate  made 
by  inspectors  under  the  provisions  of  this 
Act  imall  contain  a  statement  to  the  effect 
that  the  animal  or  animals  inspected,  describ- 
ing them  as  to  kind  and  sex,  were,  at  the 
date  of  such  inspection,  free  from  all  indi- 
cation of  disease,  apparently  in  good  health, 
and  in  fit  condition,  when  inspected,  to  be 
slaughtered  for  human  food ;  a  duplicate  of 
whioi  certificate  shall  be  preserved  in  the 
office  of  the  inspector. 

*'Sec.  6.  Any  inspector  making  a  false  cer- 
tificate shall  be  liable  to  a  fine  of  not  less 
than  ten  dollars  nor  more  than  fifty  dollars 
for  each  animal  falsely  certified  to  be  fit  for 
human  food  under  the  provisions  of  this  Act. 

"Sec.  7.  This  Act  shall  take  effect  and  be 
in  force  from  and  after  its  passage."  Gen. 
Laws  Minn.  1889,  p.  51,  chap.  8. 

.  The  presumption  that  this  Statute  was  en- 
acted, in  TOod  faith,  for  the  purpose  expressed 
in  the  title,  namely,  to  protect  the  health  of 
the  people  of  Minnesota,  cannot  control  the 
final  determination  of  the  question  whether 
it  is  not  repugnant  to  the  Constitution  of  the 
United  States.  There  may  be  no  purpose 
upon  the  part  of  a  Legislature  to  violate  the 
provisions  of  that  instrument,  and  yet  a  stat- 
ute enacted  by  it,  under  the  forms  of  law, 
may,  by  its  necessarv  operation,  be  destruc- 
tive of  rights  granted  or  secured  by  the  Con- 
stitution. In  such  cases,  the  courts  must 
sustain  the  supreme  law  of  the  land  by  de- 
claring the  Statute  unconstitutional  and  void. 
This  principle  of  constitutional  interpreta- 
tion has  been  often  announced  by  this  court. 
In  Benderscm  v.  New  York  City,  92  U.  S.  259, 
268  [28:  548,  5471,  where  a  Statute  of  New 
York,  imposing  burdensome  and  almost  im- 
possible conditions  on  the  landing  of  passen- 
gers from  vessels  employed  in  foreign  com- 
merce, was  held  to  be  unconstitutional  and 
void  as  a  regulation  of  such  commerce,  the 
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ooori  said  that  *  in  whatever  language  a  stat- 
ute may  be  framed,  its  purpose  must  be  de- 
termined bj  its  natural  anid  reasonable  effect. " 
In  Nim  Tork  ▼.  Oompagnie  GMrdU  TranscU' 

[820]  lanHque,  107  U.  S.  69,  68  [37:  883,  885], 
where  the  question  was  as  to  the  validity  of 
a  Statute  of  the  same  State,  which  was  at- 
tempted to  be  supported  as  an  Inspection  Law 
authorized  by  section  10  of  article  1  of  the 
Constitution,  and  was  so  designated  in  its 
title,  it  was  said :  "  A  State  cannot  make  a 
law  designed  to  raise  money  to  support  pau- 
pers, to  detect  or  prevent  crime,  to  guard 
against  disease  ana  to  cure  the  sick,  an  In- 
spection Law,  within  the  constitutional  mean- 
ing of  that  word,  by  calling  it  so  in  the 
title."  So,  in  So<m  Ming  v.  Crowley,  118  U. 
8.  708,  710  r28:  1145,  1147]  :  **The  rule  is 
general,  with  reference  to  the  enactments  of 
all  legislative  bodies,  that  the  courts  cannot 
inquire  into  the  motives  of  the  legislators 
in  passing  them,  except  as  they  mav  be  dis- 
closed on  the  face  of  the  Acts,  or  inferable 
from  their  operation,  considered  with  refer- 
ence to  the  condition  of  the  country  and  ex- 
isting legislation.  The  motives  of  the  leg- 
islators, considered  as  the  purposes  they  hSd 
in  view,  will  always  be  presumed  to  be  to 
accomplish  that  which  follows  as  the  natural 
and  reasonable  effect  of  their  enactments." 
In  Mugler  v.  Karucu,  128  U.  S.  628,  661  [81 : 
205,  210],  the  court,  after  observing  that 
every  possible  presumption  is  to  be  indulged 
in  favor  of  the  validity  of  a  statute,  said 
that  the  judiciary  must  obey  the  Ck)n8titution 
rather  than  the  law-nmking  department  of 
the  government,  and  must,  upon  Its  own 
responsibility,  determine  whetner,  in  any 
particular  case,  the  limits  of  the  Ck)nstitu- 
tion  have  been  passed.  It  was  added :  "If, 
therefore,  a  statute,  purporting  to  have  been 
enacted  to  protect  the  public  health,  the  pub- 
lic morals  or  the  public  safety,  has  no  real 
or  substantial  relation  to  those  objects,  or  is 
a  palpable  invasion  of  rights  secured  by  the 
fundamental  law,  it  is  the  duty  of  Uie  courts 
to  so  adjudge,  and  thereby  give  effect  to  the 
Ck>nstitution."  Upon  the  authority  of  those 
cases,  and  others  that  could  be  cited,  it  is 
our  duty  to  inquire,  in  respect  to  the  Statute 
biiore  us,  not  only  whether  there  is  a  real  or 
sulmaDtlal  relation  between  its  avowed  ob- 
JeeiB  «Dd  the  means  devised  for  attaining 
those  objects,  but  whether  by  its  necessary  or 
natural  operation  it  impairs  or  destroys  rights 
secured  by  the  Oonstitution  of  the  United 
States. 

Ui^erlyinf  the  entire  argument  in  behalf 
of  the  State  Ts  the  proposition  that  it  is  im- 

[8S1]  possible  to  tell,  by  an  inspection  of  fresh 
beef,  veal,  mutton,  lamb  or  pork,  designed 
for  hmnan  food,  whether  or  not  it  came  nom 
animals  that  were  diseased  when  slaughtered ; 
that  inspection  on  the  hoof,  within  a  verv 
short  time  before  animals  are  slaughtored,  di 
tlie  only  mode  br  which  their  condition  can 
be  ascertained  with  certainty.  And  it  is  in- 
sisted, with  great  confidence,  that  of  this  fact 
tlie  ocmrt  must  take  judicial  notice.  If  a 
fact,  alleged  to  exist,  and  upon  which  the 
rights  of  parties  depend.  If  within  common 
experience  and  knowledce,  it  is  one  of  which 
the  ooorta  will  take  Judicial  notice.    Br^wn 
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V.  Piper,  91  U.  S.  87,  42  [28:  200,  2011; 
PhiUip$  V.  Detroit,  111  U.  S.  604,  606  [28: 
582,  588].  But  we  cannot  assent  to  the  sug- 
gestion that  the  fact  alleged  in  this  case  to 
exist  is  of  that  class.  It  mav  be  the  opinion 
of  some  that  the  presence  oi  disease  in  ani* 
mals,  at  the  time  of  their  being  slaughtered, 
cannot  be  determined  by  inspection  of  the 
meat  taken  from  them ;  but  we  are  not  aware 
that  such  is  the  view  universally,  or  even 
generally,  entertained.  But  if,  as  alleged, 
the  inspection  of  fresh  beef,  veal,  muttnn. 
lamb  or  pork  will  not  necessarily  shuw 
whether  the  animal  from  which  it  was  taken 
was  diseased  when  slaughtered,  it  would  not 
follow  that  a  statute  like  the  one  before  ue 
is  within  the  constitutional  power  of  the 
State  to  enact  On  the  contrary,  the  enact- 
ment of  a  similar  statute  by  each  one  of  the 
States  composing  the  Union  would  result  io 
the  destruction  of  conunerce  among  the  sev- 
eral States,  so  far  as  such  commerce  is  in- 
volved in  the  transportation  from  one  part  of 
the  country  to  another  of  animal  meats  de- 
signed for  himian  food,  and  entirely  frco 
from  disease.  A  careful  examination  of  the 
Minnesota  Act  will  place  this  construction 
of  it  beyond  question. 

The  drst  section  prohibits  the  sale  of  any 
fresh  beef,  veal,  mutton,  lamb  or  pork  for 
human  food,  except  as  provided  in  tnat  Act. 
The  second  and  third  sections  provide  that 
all  cattle,  sheep  and  swine  to  be  slaughtered 
for  human  food  within  the  respective  juris-  t%^n 
dictions  of  the  inspectors,  shall  be  inspecti^d  ' 

by  the  proper  local  inspector  appointed  in 
Minnesota,  within  twenty -four  hours  before 
the  animals  are  slaughtered,  and  that  a  cer- 
tificate shall  be  made  by  such  inspector, 
showing  (if  such  be  the  fact)  that  the  ani- 
mals, when  slaughtered,  were  found  healthy 
and  in  suitable  condition  to  be  slaughteretl 
for  human  food.  The  fourth  section  makes 
it  a  misdemeanor,  punishable  by  fine  or  im- 
prisonment, for  anyone  to  sell,  expose  or 
offer  for  sale,  for  human  food,  in  the  State, 
any  fresh  beef,  veal,  mutton,  lamb  or  pork, 
not  taken  from  an  animal  inspected  and 
**  certified  before  slaughter,  bv  the  propoi 
looEd  inspector"  appointed  under  that  Act. 
As  the  inspection  must  take  place  within  tlie 
twenty-four  hours  Immediately  before  the 
slaughtering,  the  Act,  by  its  necessary  oper- 
ation, excludes  from  the  Minnesota  market, 
practically,  all  fresh  beef,  veal,  mutton, 
lamb  or  pork — in  whatever  form,  and  al- 
though entirely  sound,  healthy  and  fit  for 
human  food— taken  from  animals  slaughtered 
in  other  States ;  and  directly  tends  to  restrict 
the  slaughtering  of  animals,  whose  meat  is 
to  be  sold  in  Minnesota  for  human  food,  ti» 
those  engaged  in  such  business  in  that  State 
This  must  be  so,  because  the  time,  expense  and 
labor  of  sending  animals  from  points  outside 
of  Minnesota  to  points  in  that  State  to  bo 
ttiere  inspected,  and  bringing  them  back, 
after  inspection,  to  be  slaughtered  at  tho 
place  from  which  they  were  sent— tho 
slaughtering  to  take  place  within  twenty- four 
hours  after  Inspection,  else  the  certificate  of 
inspection  becomes  of  no  value— will  be  so 
great  as  to  amount  to  an  absolute  prohibition 
upon  sales,  in  Minnesota,  of  meat  from  anl- 
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mals  not  ilaughtered  within  its  limits. 
When  to  this  is  added  the  fact  that  the  Btat- 
Qte,  by  its  necessary  operation,  prohibits  the 
sale,  in  the  State,  of  fi«sh  beef,  veal,  mutton, 
lamb  or  pork,  from  animals  that  may  have 
been  inspected  carefully  and  thoroughly  in 
the  State  where  they  were  slaughtei^  and 
before  they  were  slaughtered,  no  doubt  can 
remain  as  to  its  effect  upon  commerce  among 
the  several  States.  It  will  not  do  to  say — 
certainly  no  Judicial  tribunal  can,  with  pro- 
priety, assume — that  the  people  of  Minnesota 
may  not,  with  due  regard  to  their  health, 
rely  upon  inspections  in  other  States  of  ani- 
mals there  slaughtered  for  purposes  of  human 
food.  If  the  object  of  the  Statute  had  been 
to  deny  altogether  to  the  citizens  of  other 
States  the  privilege  of  selling,  within  the 
limits  of  Minnesota,  for  human  food,  any 
fresh  beef,  veal,  mutton,  lamb  or  pork,  from 
animals  slaughtered  outside  of  that  State,  and 
[SSS]  to  compel  the  people  rf  Minnesota,  willing 
to  buy  such  meats,  eiUier  to  purchase  those 
taken  from  animals  inspected  and  slaughtered 
in  the  State,  or  to  incur  the  cost  of  purchas- 
ing them,  when  desired  for  their  own  domes- 
tic use,  at  points  beyond  the  State,  that  ob- 
ject is  attained  by  the  Act  in  question.  Our 
duty  to  maintain  the  Constitution  will  not 
permit  us  to  shut  our  eyes  to  these  obvious 
and  necessary  results  of  the  Minnesota  Statute. 
If  this  legislation  does  not  make  such  dis- 
crimination againiat  the  products  and  business 
of  other  States  in  favor  of  the  products  and 
business  of  Minnesota,  as  interferes  with  and 
burdens  commerce  among  the  several  States, 
it  would  be  difficult  to  enact  legislation  that 
would  have  that  result. 

The  principles  we  have  announced  are  fully 
supported  by  the  decisions  of  this  court.  In 
Woodruff  V.  Parham,  76  U.  8.  8  Wall.  128, 
140  [19:  882,  887],  which  involved  the  va- 
lidity of  an  ordinance  of  the  City  of  Mo- 
bile, Alabama,  relating  to  sales  at  auction, 
Mr,  Justice  Miller,  speaking  for  this  court, 
said :  **  There  is  no  attempt  to  discriminate 
injuriously  against  the  products  of  other 
States,  or  the  rights  of  the  citizens,  and  the 
case  is  not  therefore  an  attempt  to  fetter 
commerce  among  the  States,  or  to  deprive  the 
citizens  of  other  States  of  any  privilege  or 
immunity  possessed  by  citizens  of  Alabama. 
But  a  law  naving  such  operation  would,  in 
our  opinion,  be  an  infringement  of  the  pro- 
visions of  the  Constitution  which  relate  to 
those  subjects,  and  therefore  void."  So,  In 
ninmm  v.  Lott,  75  U.  S.  8  Wall.  148,  151 
[19:  887,  88&),  decided  at  the  same  time, 
'  upon  a  writ  oi  error  from  the  Supreme  Court 
of  Alabama,  it  was  said,  in  reference  to  the 
opinion  of  that  court :  "And  it  is  also  true, 
as  conceded  In  that  opinion,  that  Congress 
has  the  same  right  to  regulate  commerce 
among  the  States  that  It  has  to  regulate  com- 
merce with  foreign  nations,  and  that  when- 
ever it  exercises  that  power,  all  conflicting 
state  laws  must  give  way,  and  that  if  Con- 
gress had  made  any  regulation  covering  the 
matter  In  question  we  need  inquire  no  fur- 
ther. That  court  seems  to  have  relieved  it- 
self of  the  objection  by  holding  that  the  tax 
imposed  by  the  State  of  Alabama  was  an  ex- 
ercise of  the  concurrent  right  of  regulating 
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commerce  remaininff  with  the  States  until 
some  regulation  on  the  subject  had  been  made  ^324] 
by  Congress.  But,  assuming  the  tax  to  be, 
as  we  mive  suppoaied,  a  discriminating  tax, 
levied  exclusively  upon  the  products  of  sister 
States;  and  looking  to  the  consequences 
which  the  exercise  of  this  power  may  produce 
if  it  be  once  conceded,  amoimting,  as  we  have 
seen,  to  a  total  abolition  of  all  commercial 
intercourse  between  the  States,  under  the 
cloak  of  the  taxing  power,  we  are  not  pre- 
pared to  admit  that  a  State  can  exercise  sucli 
a  power,  thous^h  Congress  may  have  failed 
to  act  on  the  suoject  in  any  manner  whatever.  ** 
In  WelUm  v.  Misioun,  91  U.  S.  275,  281 
r28:  847,  849],  the  court,  speaking  by  Mr. 
Juitiee  Field,  declared  to  be  unconstitutional 
a  Statute  of  Missouri,  imposing  a  license  tax 
upon  the  sale  by  peddlers  of  certain  kinds  of 
personal  property  **not  the  growth,  produce- 
or  manufacture''  of  that  State,  but  which  did 
not  impose  a  like  tax  upon  similar  articles- 
grown,  produced  or  manufactured  in  Mis- 
souri. After  observing  that  if  the  tax  there- 
in question  could  be  imposed  at  all,  Mi» 
Sower  of  the  State  could  not  be  controlled,, 
owever  tmreasonable  and  oppressive  its  ac^ 
tion,  the  court  said :  ''Imposts  operatins^  tm 
an  absolute  exclusion  of  the  goods  woald  be 
possible,  and  all  the  evils  of  discri  mica  tin  z 
state  legislation,  favorable  to  the  interests  of 
one  State,  and  injurious  to  the  interests  of 
other  States  and  coimtries,  which  existed 
previous  to  the  adoption  of  the  ^Constitution, 
might  follow,  and  the  experience  of  the  last 
fifteen  years  shows  would  follow,  from  the 
action  of  some  of  the  States." 

In  Hannibal  d  8t,  J,  R  Co,  v.  HvMm,  9^ 
U.  S.  465  [24:  527],  the  court  examined  a 
Statute  of  Missouri  prohibiting,  imder  penal- 
ties, any  Texas,  Mexican  or  Indian  cattle 
from  being  driven  or  otherwise  conveyed 
into,  or  remaining  in,  any  county  of  the 
State,  between  the  first  day  of  March  and  the 
first  day  of  Novembeor  in  each  year,  by  any 
person  or  persons  whatsoever,  while  admit- 
ting, in  the  broadest  terms,  the  power  of  a 
State  to  pass  sanitary  laws,  and  laws  for  the 
protection  of  life,  liberty,  health  or  property 
within  its  borders,  to  prevent  convicts,  or 
persons  and  animals  suiiering  under  conta- 

§ious  or  infectious  diseases,  from   entering:     [ssssj 
le  States,  and,  for  purposes  of  protection, 
to  establi^  quarantine  and  inspections,  the- 
court,  Mr,  Jtutiee  Strong  delivering  its  opin- 
ion, said  that  a  State  may  not,  ^uiider  th» 
cover  of  exerting  its  police  powers,  substaiK 
tially  prohibit  or  buraen  either  foreign  or  in- 
terstate   commerce."    The    general    ground* 
upon  which  it  held  the  Missouri  Statute  to* 
be  unconstitutional  was,  that  its  effect  was- 
"to  obstruct  interstate  commerce,  and  to  dis- 
criminate between  the  property  of  citizens  of 
one  State  and  that  of  citizens  of  other  States. " 
In   ^  T.  Baltimore,  100  U.    S.    484,  448: 
[25:  748,   746],   the  court  adjudged  to  be- 
Toid  an  ordinance  of  the  City  of  Baltimore, 
exacting    from    vessels   using  the    public^ 
wharves  of  that  city,   and  laaen  with  the^ 
products  of   other   States,   higher  lat^  of 
wharfage  than  from  vessels  using  the  same 
wharves  and  laden  with  the  products  of  Mary- 
id.  «l» 


land.    **  Such  exactions, "  the  court  sal 
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the  name  of  wharfage,  mu8t.be  legaided  as 
taxatioo  upon  interstate  oonmieroe.  Monici- 
pal  corporations,  owning  wharves  upon  the 
public  narigable  waters  of  the  XJnitea  States, 
and  qtuui  public  corporations  transporting 
the  products  of  the  country,  cannot  be  per- 
mitted by  discriminations  of  that  character 
to  impede  commercial  intercourse  and  traffic 
among  the  seyeral  States  and  with  foreign 
nations.  * 

The  latest  case  in  this  court  upon  the  sub- 
ject of  interstate  conunerce,  as  affected  by 
local  enactments  discriminating  against  the 
products  and  citizens  of  other  States,  is  WaU- 
ing  T.  mehiaan,  116  U.  S.  446,  454  r29 :  691, 
6fi^.  We  there  held  to  be  unconstitutional 
a  Statute  of  Michi/nm  imposing  a  license 
tax  uiK>n  persons  not  residin|[  or  having 
their  principal  place  of  business  m  that  State, 
but  whose  business  was  that  of  selling  or  so- 
liciting the  sale  of  intoxicating  liquors  to  be 
shipped  into  the  State  from  places  without, 
a  similar  tax  not  being  imposed  in  respect  to 
the  sale  and  soliciting  for  sale  of  liquors 
manufactured  in  Michigan.  Mr,  Ju$tiee  Brad- 
lev,  delivering  the  opinion  of  the  court,  said : 
**  A  discriminating  tax  imposed  by  a  State, 
operating  to  the  disadvantage  of  the  products 
of  other  States  when  introduced  into  the  first- 
mentioned  State,  is,  in  effect,  a  regulation 
in  restraint  of  commerce  amonff  the  States, 
and  as  such  is  a  usurpation  ox  the  power 
conferred  by  the  Ck>nstitution  upon  the  Con- 
gress of  the  United  States.* 
E^S^  It  is,  however,  contended,  in  behalf  of  the 
State,  that  there  is  in  fact  no  interference, 
by  this  Statute,  with  the  bringing  of  cattle, 
sheep  and  swine  into  Minnesota  from  other 
States,  nor  any  discrimination  against  the 
products  or  business  of  other  States,  for  the 
reason— such  is  the  argument— that  the  Stat- 
ute requiring  an  inspection  of  soimals  on  the 
hoof,  as  a  condition  of  the  pri^  ilege  of  sell- 
ing, or  offering  for  sale,  in  the  State,  the 
meats  taken  from  them,  is  applicable  alilce 
to  all  owners  of  such  animals,  whether  citi- 
zens of  Minnesota  or  citizens  of  other  States. 
To  this  we  answer  that  a  statute  may,  upon 
its  face,  apply  equally  to  the  people  of  all 
the  States,  and  yet  be  a  regulation  of  inter- 
state conunerce  which  a  State  may  not  estab- 
lish.  A  burden  imposed  by  a  State  upon  in- 
terstate commerce  is  not  to  be  sustained 
limply  because  the  statute  imposing  it  ap- 
plies alike  to  the  people  of  all  the  Stat^ 
Including  the  people  of  the  State  enacting 
such  statute.  SMin»  t.  SheXhy  Oounhi  Tax- 
ing Did.  120  U.  S.  489,  497  FdO:  694,  697]  ; 
SUiU  Freight  Tarn  (km,  88  U.  S.  16  Wall.  883 
[21 :  146].  The  people  of  Minnesota  have  as 
much  right  to  protection  against  the  enact- 
ments of  that  State,  interfering  with  the  free- 
dom of  commerce  among  the  States,  as  have 
the  people  of  other  States.  Although  this 
Statute  Is  not  avowedly,  or  in  terms,  directed 
against  the  bringing  Into  Minnesota  of  the 
products  of  other  States,  its  necessary  effect 
Is  to  burden  or  obstruct  commerce  with  other 
States,  as  involved  in  the  transportation  into 
that  State,  for  purposes  of  sale  there,  of  all 
fresh  beef,  veal,  mutton,  lamb  or  pork,  how- 
ever free  from  disease  may  have  been  the 
animals  from  which  it  was  taken. 

4M. 


The  learned  counsel  for  the  State  relies 
with  confidence  upon  PKUUntm  t,  Kentucky, 
97  U.  S.  601  [24:  1116],  as  supporting  the 
principles  for  which  he  contends.  In  that 
case  we  sustained  the  constitutionality  of  a 
Statute  of  Kentucky,  forbiddine  the  sale 
within  that  Commonwealth  of  oils  or  fluids 
used  for  illuminating  purposes,  and  the  prod- 
uct of  coal,  petroleum  or  other  bituminous 
substances,  that  would  ignite  at  less  than  a 
certain  temperature.  Having  a  patent  from 
the  United  States  for  an  improved  burning 
oil,  Patterson  claimed  the  right,  by  virtue 
of  his  patent,  to  sell  anywhere  iq  the  United 
States  the  oil  described  in  it,  without  regard 
to  the  Inspection  Laws  of  any  State,  -eimcted 
to  protect  the  public  safety.  It  was  held  that  [3271 
the  Statute  of  Kentucky  was  a  mere  police 
regulation,  embodying  the  deliberate  judg- 
ment of  that  Commonwealth  that  burning 
fluids,  the  product  of  coal,  petroleum  or  other 
bituminous  substances,  which  would  ig^nite 
or  permanently  bum  at  less  than  a  prescribed 
temperature,  are  unsafe  for  illuminating 
purposes.  We  said  that  the  patent  was  not  a 
regulation  of  commerce,  nor  a  license  to  sell 
the  patented  article,  but  a  grant  that  no  one 
else  ^ould  manufacture  or  sell  that  article, 
and  therefore  a  grant  simply  of  an  exclusive 
right  in  the  discovery,  which  the  national 
authority  could  protect  against  all  interfer- 
ence; that  it  was  not  to  oe  supposed  *'that 
Congress  intended  to  authorize  or  regulate 
the  sale,  within  a  State,  of  tangible  personal 
property  which  that  State  declares  to  be  un- 
fit fmd  unsafe  for  use,  and  by  statute  has  pro- 
hibited from  being  sold  or  offered  for  sale 
within  her  limits;"  also,  that  ^the  right 
which  the  patentee  or  his  assignee  possesses 
in  the  property  created  by  the  application  of 
a  patented  discovery  must  be  enjoyed  subject 
to  the  coniplete  and  salutary  power  with 
which  the  States  have  never  parted,  of  so  de- 
fining and  regulating  the  sale  and  use  of 
property  within  their  respective  limits  as  to 
afford  protection  to  the  many  against  the  in- 
jurious conduct  of  the  few."^  Now,  the 
counsel  of  the  State  asks :  If  the  State  may, 
by  the  exercise  of  its  police  power,  determine 
for  itself  what  test  shall  be  made  of  the 
safety  of  illuminating  oils,  and  prohibit  the 
sale  of  all  oils  not  subjected  to  and  sustain- 
ing such  teit,  although  such  oils  are  manu- 
factured by  a  process  patented  under  the  Con- 
stitution and  laws  of  the  United  States,  why 
may  it  not  determine  for  itself  what  test  shall 
be  made  of  the  wholesomeness  and  safetv  of 
food,  and  prohibit  the  sale  of  all  such  food 
not  submitted  to  and  sustaining  the  test,  al- 
though it  mav  chance  that  articles  otherwise 
subject  to  tne  Constitution  and  laws  of 
the  United  States  cannot  sustain  the  test? 
The  analogy,  the  learned  counsel  observes, 
seems  close.  But  it  is  only  seemingly  close. 
There  Is  no  real  analogv  between  tluit  case 
and  the  one  before  us.  The  Kentucky  Statute 
prescribed  no  test  of  inspection  which,  in  r«^|%i 
view  of  the  nature  of  the  property,  was  either  l***^l 
unusual  or  unreasonable,  or  which  by  its 
necessary  operation  discriminated  against  any 
particular  oil  because  of  the  locality  of  its 
production.  If  it  had  prescribed  a  mode  of 
inspection  to  which  citizens  of  other  States. 
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having  oils  designed  for  illuminating  pur- 
poses, and  which  they  desired  to  sell  in  the 
Kentudky  market,  could  not  have  reasonably 
conformed,  it  would  undoubtedly  have  been 
held  to  be  an'  unauthorized  burden  upon  inter- 
state oonmierce.  Looking  at  the  nature  of 
the  propiety  to  which  the  Kentucky  Statute 
had  reference,  there  was  no  difficulty  in  the 
way  of  the  patentee  of  the  particular  oil 
there  in  question  submitting  to  the  required 
local  inspection. 

But  a  law  proyiding  for  the  inspection  of 
animals  whose  meats  are  designed  for  human 
food  cannot  be  regarded  as  a  rightful  exertion 
of  the  police  powers  of  the  State,  if  the  in- 
spection prescribed  is  of  such  a  character,  or 
is  burdened  with  such  conditions,  as  will 
prevent  altogether  the  introduction  into  the 
State  of' sound  meats,  the  product  of  animals 
slaughtered  in  other  States.  It  is  one  thing 
for  a  State  to  exclude  from  its  limits  cattle, 
sheep  or  swine,  actually  diseased,  or  meats 
that,  by  reason  of  tiielr  condition,  or  the 
condition  of  the  animals  from  which  they 
are  taken,  are  unfit  for  human  food,  and 
pimish  all  sales  of  such  animals  or  of  such 
meats  within  its  limits.  It  is  quite  a  differ- 
ent thing  for  a  State  to  declare,  as  does  Min- 
nesota by  the  necessary  operation  of  its  Stat- 
ute, that  fresh  beef,  veal,  mutton,  lamb  or 
pork— articles  that  are  used  in  every  part  of 
this  coimtry  to  support  human  life— ^hall  not 
be  sold  at  all  for  human  food  within  its 
limits,  unless  the  animal  from  which  sudi 
meats  are  taken  is  inspected  in  that  State,  or, 
as  is  practically  saio,  unless  the  animal  is 
slaughtered  in  uiat  State. 

One  other  suggestion  by  the  counsel  for  the 
State  deserves  to  be  examined.  It  is  that, 
so  far  as  this  Statute  is  concerned,  the  people 
of  Minnesota  can  purchase  in  other  States 
fresh  beef,  veal,  mutton,  lamb  and  pork,  and 
I8M1  ^^^^S  ^^  meats  into  Minnesota  for  their 
own  personal  use.  We  do  not  perceive  that 
this  view  strengthens  the  case  for  the  State, 
for  it  ignores  the  right  which  the  people  of 
other  States  have  in  commerce  between  those 
States  and  the  State  of  Minnesota.  And  it 
ignores  the  right  of  the  people  of  Minnesota 
to  bring  into  tnat  State,  for  purposes  of  sale, 
sound  and  healthy  meat,  wherever  such  meat 
Kiay  have  come  into  existence.  But  there  is 
a  consideration  arising  out  of  the  suggestion 
just  alluded  to  whioi  militates  somewhat 
against  the  theory  that  the  Statute  in  question 
is  a  legitimate  exertion  of  the  police  powers 
of  the  State  for  the  protection  of  the  public 
health.  If  every  hotel-keeper,  railroad  or 
mining  corporation,  or  contractor,  in  Min- 
nesota, furnishing  subsistence  to  large  num- 
bers of  persons,  and  every  private  family  in 
that  State,  that  Is  so  disposed,  can,  without 
violating  this  Statute,  bring  into  the  State 
from  other  States  and  use  for  their  own 
purposes,  fresh  beef,  veal,  mutton,  lamb  and 
pork,  tsk&k  from  animals  slaughtered  outside 
of  Minnesota  which  may  not  have  been  in- 
spected at  all,  or  not  within  twenty-four 
hours  before  being  slaughtered,  wliat  becomes 
of  the  argument,  pressed  with  so  much  ear- 
nestnes8»  that  the  nealth  of  the  people  of  that 
State  requires  that  they  be  protected  against 
the  use  of  meats  from  animals  not  inspected 
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in  Minnesota  within  the  twenty-four  hours 
before  being  slaughtered?  If  the  Statute, 
while  pennitting  the  sale  of  meats  from 
animals  slaughtered,  inspected  and  ''certi- 
fied" in  that  State,  had  expressly  forbidden 
the  introduction  from  other  Stat^  and  their 
sale  in  Minnesota,  of  all  fresh  meats,  of  every 
kind,  without  making  any  distinction  be- 
tween those  that  were  m>m  animals  inspected 
on  the  hoof  and  those  that  were  not  so  in- 
spected, its  unconstitutionality  could  not 
have  been  doubted.  And  yet  it  is  so  framed 
that  this  precise  result  is  attained  as  to  all 
sales  in  Minnesota,  for  human  food,  of  meats 
from  animals  slaughtered  in  other  States. 

In  the  opinion  <3  this  court  the  Statute  in 
question,  so  fiir  as  its  provisions  require,  as 
a  condition  of  sales  in  Minnesota,  of  fresh 
beef,  veal,  mutton,  lamb  or  pork  for  human 
food,  that  the  animals  from,  which  such  meats 
are  taken  shall  have  been  inspected  in  Min- 
nesota before  being  slaughter^,  is  in  viola- 
tion of  the  Constitution  of  the  United  States 
and  void. 

The  judgment  dieeharging  tke  a^ppellee  fnm 
euiMy  i$  c^fflrmed. 


WILLIAM  J.  STEVENS,  Petitioner,  AppL. 

V, 

WILLIAM  G.  FULLER 

(Bee  a  a  Beporter*s  ed.  46S-I78J 

Habeae  eorpue,  what  quettuma  reviewable. 

Where  the  United  States  commiflsioner  has  juris- 
diction  of  the  subject  matter  and  of  the  peraon, 
irrecrulatlties  in  the  prooeedinga  before  him  are 
not  reviewable  on  habeas  oorpus  by  the  ciroolt 
conrL 

[No.  1617.] 

Submitted  Map  S,  1890.    Ikcided  Map  19,  1890. 

APPEAL  from  an  order  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Massachusetts  discharging  the  writ  of  habeas 
corpus  and  remanding  Stevens  to  the  custody 
of  the  marshal,  under  his  sentence  for  im- 
prisonment made  by  the  conunissioner.  4/* 
finned. 
The  facts  are  stated  in  the  opinion. 

Mr.Wmm  E«  Jewell*  for  appellant: 
All  those  measures  which  are  intended  for 
the  security  of  the  citizen  are  conditions  pre- 
cedent to  a  conviction. 

Tcrrey  v.  MiUbury,  21  Pick.  67 ;  Alexander 
y.  PitU,  7  Cush.  608 ;  Simpeon  v.  CarUUm,  1 
Allen,  117 ;  AhbcU  v.  Pearetm,  180  Mass.  108  • 
Bacon  v.  Bogen,  8  Allen,  146;  Simpeon  y 
Dix,  181  Mass.  Wli\  Stonev.  Carter,  18  Gray, 
675;  Qindd  y.  Gindd,  1  Met.  883;  KeUy  v. 

Noie.— TThen  hdbeae  eorpua nuiy  iame^  andwhen 
not;  and  from  w1uaeowrU,andbvw7iatjudoe8;$tihat 
mav  tie  Intptkred  into  t)v  writ  of.  See  note  to  United 
States  V.  Hamilton,  1:  4BQ. 

Whaique9UonemayheeonaideredonhiU>ea»eorjm$^ 
See  note  to  E!9  parte  Osrn,  27:  SSS. 

AMto9uapena(onofwrilofhdbea»eorpu»,§i&onoU 
to  Luther  v.  Borden«  1£:  SSL 
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ZatM,  109  Mass.  897 ;  Morgan  ▼.  OurUp,  142 
Mass.  109 ;  WiUis  t.  Howard,  7  Allen,  267. 

The  magistrate's  record  shows  that  the  ex- 
amination of  apoor  debtor  was  not  completed. 

Morgim  ▼.  Owrleg,  142  Mass.  108;  Lothrop 
V.  Bailey,  14  Allen,  514;  Lane  ▼.  Holman, 
145  Mass.  221 ;  Longky  y.  OUavland,  188  Mass. 
256 ;  Davii  y.  Putnam,  6  Qray,  821 ;  Bmee  y. 
Keogh,  7  Gush.  587 ;  MeOaig'e  Caee,  187  Mass. 
470 ;  Fletcher  y.  Bartlett,  10  Qray,  491 :  Loek- 
head  y.  «/(m«i,  187  Mass.  27. 

Appeal  does  not  carry  up  the  whole  case, 
but  only  the  finding  upon  charge  of  fraud. 

FUkAer  y.  BarOett,  10  Gray,  491. 

The  certificates  of  %  magistrate  affixed  to 
an  execution  are  no  part  of  the  record,  and 
are  not  eyidence  of  tne  recitals  contained  in 
them. 

Toung  y.  Oapen^  7  Met.  289 ;  HMe  y.  Fogq, 
6  Gray,  254 ;  Baktr  y.  Moffat,  7  Oush.  260 ; 
Hyde  y.  MaXley,  121  Mass.  888. 

The  supreme  court  will,  by  writ  of  habeas 
corpus  and  certiorari,  look  into  the  record  so 
far  as  to  ascertain  whether  the  prisoner  is 
held  without  authority  of  law,  and,  if  found 
to  be  so,  will  discharge  the  prisoner. 

Ex  parte  Lange,  85  U.  8.  18  Wall.  168  (21 : 
872)  ;  Ek  parte  Terger,  75  U.  8.  8  Wall.  85 
(19 :  882)  ;  Blake'e  Case,  106  Mass.  501 ;  Chm- 
tnontoealth  y.  Moore,  19  Pick.  841 ;  Stone  y. 
Carter,  18  Gray,  575 ;  Morgan  y.  Curley,  142 
Mass.  107 ;  Lane  y.  ffdman,  145  Mass.  221 ; 
Pub.  8tat.  Mass.  |  844,  chap.  162. 

Messrs.  Edwara  W*  Hutehina  and  Hen- 
ry Wheeler  for  appellee. 

Mr,  Justice  Blatehford  deliyered  the 
epinion  ol  the  court : 

This  is  an  appeal  by  William  J.  8teyens 
from  an  order  of  the  Circuit  Ck>urt  of  the 
United  8tates  for  the  District  of  Massachu- 
setts, refusing  to  discharge  him  from  custody 
on  a  writ  of  habeas  corpus.  The  following 
are  the  material  facts:  William  G.  Fuller 
hayinff  recoyered  a  judgment  against  8te- 
yens,  in  the  Circuit  C>>urt  of  the  United 
States  for  the  District  of  Massachusetts,  for 
$18,000,  an  execution  was  issued  thereon  to 
the  marshal,  which  commanded  him,  if  he 
could  find  no  property  belonging  to  Steyens, 
to  take  his  body  and  conmiit  him  to  jail. 
Accompanyingthat  execution  was  an  amda- 
yit  made  by  Fuller,  that  the  Judgment  in 
question  amounted  to  $20,  exclusive  of  costs, 
and  that  $20  remained  uncollected,  and  that 
he  belieyed,  and  had  good  reason  to  believe, 
that  Stevens  had  property  not  exempt  from 
execution,  which  he  did  not  intend  to  apply 
to  the  payment  of  the  judgment  claim,  and 
that  he  intended  to  leave  the  State  and  Dis- 
trict of  Massachusetts.  Thereupon,  a  com- 
missioner of  the  circuit  court  certified  that, 
after  due  hearing,  he  was  satisfied  that  there 
was  reasonable  cause  to  believe  that  the 
-charge  made  in  the  affidavit  was  true,  and 
that,  satisfactory  cause  having  been  shown, 
he  thereby  authorized  the  arrest  of  Stevens, 
if  his  arrest  was  authorized  by  law,  to  be 
made  after  sunset.  Stevens  was  arrested  and 
brought  before  Henry  L.  Hallett,  a  United 
States  commissioner  for  the  District  of  Massa- 
•chusetts,  who  interrogated  him,  and  he  de- 
clared that  he  did  not  desire  to  take  any 
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oath,  or  to  recognize,  or  to  give  ball  for  hla 
appearance  at  any  time,  and  he  failed  to  rec- 
ognize or  give  bail.  Thereafter,  the  conmiis- 
sioner  gave  notice  to  Fuller  that  Stevens  de- 
sired to  take  the  oath  for  the  relief  of  poor 
debtors,  at  a  time  specified  and  appointed, 
at  the  office  of  the  oonmiissioner.  Stevens 
ttien  ffave  a  recognizance  for  his  appearance 
at  such  time  and  place,  to  be  examined.  He 
duly  appeared  and  submitted  to  be  examined, 
protesting  that  the  commissioner  was  not 
authorize  by  law  to  order  him  to  be  exam- 
ined touching  his  property,  and  stating  that 
he  did  not  waive  any  informalities  in  his  ar- 
rest or  in  any  of  the  other  proceedings.  His 
examination  was  begun  and  continued  for 
some  time.  In  the  course  of  it,  he  offered 
evidence  from  the  Court  of  Insolvency  for  the 
County  of  Suffolk,  in  the  district,  that  pro- 
ceedings in  insolvency  had  been  begun  by 
him  and  were  then  pending.  Thereupon, 
Fuller  filed  with  the  commissioner  charges 
of  fraud  against  Stevens,  alleging  that  Ste- 
vens, since  he  had  contracted  the  debt  for 
which  the  judgment  was  rendered,  had  fraud- 
ulently conveyed,  concealed  or  otherwise  dis- 
posed of  some  part  of  his  estate,  with  a  de- 
sign to  secure  tne  same  to  his  own  use  and  to 
defraud  his  creditors,  and  specifying  the 
particulars  of  seven  different  convevances  of 
land,  and  a  mortntge  of  land,  and  three  pay- 
ments of  money  by  him  with  such  design. 
The  examination  of  Stevens  as  a  poor  debtor 
was  suspended  by  the  commissioner,  and  a 
hearing  was  had  before  him  on  such  charges 
of  fraud.  Stevens  put  in  a  plea  of  want  of 
jurisdiction  as  to  such  charges,  on  the  ground 
that  all  the  transfers  of  property  but  one 
were  made  by  him  in  the  State  of  New 
Hampshire,  and  while  he  was  an  inhabitant 
thereof,  and  not  within  the  jurisdiction  of 
Massachusetts  or  of  any  court  or  magistrate 
therein;  and  that,  at  the  time  of  the  filing 
of  such  diarges,  he  had  been  adjudged  an  in- 
solvent debtor  under  the  laws  of  Massachu- 
setts, by  the  Judge  of  the  Court  of  Insolvency 
for  Suffolk  County,  and  all  of  his  right,  title 
and  interest  in  the  property  mentioned  in  the 
charges  of  fraud  had  become  vested  in  said 
court  of  insolvency.  At  the  same  time,  he 
filed  with  the  commissioner  a  motion  to  quash 
the  charges,  on  the  ground  that  it  appeared 
therefrom  that  the  property  alleged  was  con- 
veyed by  him  while  he  was  a  resident  in  and 
a  citizen  of  New  Hampshire,  and  was  con- 
yeyed  by  him  in  New  Hampshire,  and  not 
within  the  jurisdiction  of  the  courts  of  Mas- 
sachusetts, or  of  the  commissioner,  or  of  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts,  and  that  he  could 
not  be  tried  by  such  commissioner,  or  sen- 
tenced by  him  thereon,  if  found  guilty ;  and 
also  because  all  of  the  charges  were  vague, 
and  did  not,  with  sufficient  certainty,  set  forth 
any  fraudulent  transfer  of  any  property  be- 
longing to  him.  Afterwards,  an  assignment 
in  insolvency  of  the  estate,  real  and  personal, 
of  Stevens,  was  made  by  the  jud^e  of  the 
court  of  insolvency,  to  duly  appointed  as- 
signees. After  the  close  of  the  testimony 
before  the  commissioner  on  the  charges  of 
fraud,  and  before  his  decision  thereon  was 
rendered,  Stevens  requested  that  his  examin- 
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fttion  as  a  poor  debtor  be  again  taken  ap,  and 
be  be  allowed  to  offer  evidence  of  bis  re- 
leases and  conveyance  to  bis  assignees  in  in- 
solvency, at  tbeir  reouest,  of  all  his  title  to 
the  estates  so  charged  to  have  been  fraudu- 
lently conveyed  by  him ;  and  requested  also 
that  hcLbe  allowed  to  complete  his  own  ex- 
amination as  a  poor  debtor ;  which  requests 
were  refused  by  the  commissioner. 

On  the  25th  of  January,  1890,  the  commis- 
sioner gave  his  decision  on  the  cb&rges  of 
fraud,  sustaining  them  and  finding  Stevens 
guilty  thereof,  and  sentencing  him  to  be  im- 
prisoned for  six  months  in  the  Jail  at  Boston. 
8tevens  appealed  from  that  decision  to  the 
Circuit  dourt  of  the  Uniteo  States  for  the 
District  of  Massachusetts,  md  gave  a  recog- 
nizance with  sureties.  Thereafter,  but  on 
the  same  day,  and  before  anv  other  or  further 
order  or  act  of  the  commissioner,  and  before 
any  finding  made  on  the  charge  in  the  afii- 
davit  which  accompanied  the  execution  as  to 
property,  Stevens  again  requested  that  his 
examination  as  a  poor  debtor,  so  suspended, 
be  taken  up,  and  he  be  nermitted  to  offer 
evidence  of  the  releases  ana  conveyance  above 
mentioned,  and  also  to  complete  his  own  ex- 
amination as  a  poor  debtor.  Both  of  such 
requests  were  refused  by  the  commissioner, 
ana  the  examination  of  Stevens  as  a  poor 
debtor  was  not  completed.  No  other  witness 
than  Stevens  was  offered  during  his  examina- 
tion  as  a  poor  debtor,  and  no  other  evidence 
except  such  assignment  in  insolvency  was  of- 
ferea  thereon,  except  that  partly  given  by 
him.  His  examination  was  not  re^  to  him 
!*^®  J  and  corrected,  and  he  did  not  sign  or  swear  to 
it.  On  the  same  day  the  commissioner  made 
a  certificate  that  it  appeared  that  Stevens 
*'has  property  and  estete  to  the  amount  of 
twenty  dollars,  besides  the  estate,  goods  and 
chattels  which  are  by  law  exempt  from  being 
taken  on  execution  f  and  that,  after  due  ex- 
amination of  him,  the  commissioner  refused 
to  administer  to  him  the  oath  for  the  relief 
of  poor  debtors.  Thereupon  Stevens  was 
taken  into  custody  by  the  marshal  of  the  dis- 
trict, under  the  execution,  and  lodged  in  the 
Suffolk  Coimty  jail,  where  he  was  deteined. 

On  the  foregoing  facte,  Stevens,  on  the  28th 
of  January,  1890,  obteined  from  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Massachusetts  a  writ  of  habeas  corpus, 
returnable  in  that  court.  At  the  hearing 
thereon  evidence  was  introduced  by  both 
parties  as  to  wliat  took  place  at  the  nearing 
beforo  the  commissioner  on  the  25th  of  Janu- 
ary, 1890,  and  the  commissioner  himself  was 
examined  as  a  witness.  The  circuit  court 
ordered  that  the  writ  of  habeas  corpus  be 
discharged  and  that  Stevens  be  remanded  to 
the  custody  of  the  marshal.  To  review  that 
order  Stevens  has  taken  an  appeal  to  this 
court. 

The  circuit  court  steted  ite  decisions  and 
the  grounds  thereof  in  these  words:  ''The 
court  decided  that,  although  no  formal  re- 
quest appeared  to  have  been  made  by  either 
party  before  the  commissioner  that  the  ex- 
amination of  the  debtor  should  be  in  writing, 
yet,  as  it  was  in  fact  taken  in  writing,  and 
thia  mode  of  proceeding  was  adopted  with 
the  assent  of  both  parties,  this  was  equivalent 
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to  a  previous  formal  request  that  It  should 
be  so  taken ;  that,  as  the  examination  was 
not  signed  and  sworn  to  by  the  debtor,  as 
required  by  the  stetute,  and  no  opportunity 
was  given  him  to  sign  and  swear  to  it,  and 
he  never  refused  to  do  so,  the  examination 
was  imperfect  and  Incomplete,  and  had  not 
reached  a  stege  to  justify  the  commissioner 
in  assuming  to  pass  upon  the  question 
whether  the  debtor  was  entitled  to  be  admitted 
to  take  the  oath  for  the  relief  of  poor  debtors ; 
that  the  commissioner's  certificate  annexed 
to  the  execution  was  therefore  premature  and 
irregular;  that  this  irregularity  did  not, 
however,  have  the  effect  to  render  all  the 
proceedings  before  him  absolutely  .void,  so  F477) 
as  to  authorize  the  court  to  direct  the  dis- 
charge of  the  debtor  from  custody  upon  this 
writ,  and  thus  deprive  the  creditor  of  his 
right  to  hold  the  body  of  the  debtor  for  his 
debt ;  but  that  the  debtor's  remedy  was  rather 
by  application  to  the  court  to  set  aside  the 
certincate  as  irregular,  and  to  direct  that  he 
might  go  at  large  under  his  old  recognizance, 
or  upon  a  new  recognizance,  and  that  the 
examination  might  proceed  before  the  com- 
missioner, and,  when  completed,  a  new  ad- 
judication be  made  by  him." 

We  are  of  opinion  that  the  order  of  the 
circuit  court  must  be  alBrmed.  The  matters 
alleged  before  that  court  against  the  action 
of  £e  commissioner  did  not  go  to  the  ques- 
tion of  his  jurisdiction,  so  as  to  make  such 
action  reviewable  on  habeas  corpus  by  the 
circuit  court.  He  had  jurisdiction  of  the 
subject  matter  and  of  the  person  of  Stevens, 
under  the  proceedings  instituted  in  conformi- 
ty with  the  statutes  of  Massachusetto.  The  ob- 
jections teken  on  the  part  of  Stevens,  at  the 
hearing  before  the  commissioner,  and  also 
urg^  here,  to  the  proceedings  before  the 
commissioner,  all  of  them  went  only  to  al- 
leged errors  and  irres:ularities  in  those  pro- 
ce^ings,  which  could  not  be  reviewed  by 
the  circuit  court  on  a  writ  of  habeas  corpus, 
and  cannot  be  taken  cognizance  of  by  this 
court  on  this  appeal. 

It  was  proper  for  the  circuit  court  to  admit 
in  evidence  the  poor  debtor  examination  be- 
fore l^e  commissioner,  and  the  evidence 
offered  before  him  on  the  charges  of  fraud. 

It  is  conceded  in  the  brief  of  the  counsel 
for  Stevens  that  the  proper  afiSdavit  was  made 
and  the  proper  certificate  of  the  commissioner 
was  annexed  to  Uie  execution  authorizing  the 
arrest.  The  pointo  urged  before  the  circuit 
court  and  urged  here,  that  Stevens  was  en- 
titled to  have  his  examination  as  a  poor  debtor 
read  over  to  him,  and  to  have  it  corrected, 
and  to  sign  and  swear  to  it,  and  the  other 
pointe  raised  by  him  as  to  Uie  proceedings 
before  the  commissioner,  are  mere  questions 
of  irregularity,  not  reviewable  by  the  cir- 
cuit court  on  habeas  corpus,  or  by  this  court 
on  this  appeal. 

This  rule  is  well  established  in  cases  of 
original  write  of  habeas  corpus  issued  by  [478] 
this  court.  Ex  parte  Parki,  W  U.  S.  18  [28: 
787]  ;  Ex  parte  Beed,  100  U.  S.  18,  28  [26: 
588,  589]  ;  Ex  parte  Biebdd,  100  U.  S.  871, 
875  [25 :  717,  718]  ;  Ex  parte  OarU,  106  U.  S. 
521  [27 :  288]  ;  ExparUWOttm,  lUU.  8.  417, 
421  [29:  89,  90]. 
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The  fame  doctrine  applies  to  the  circuit 
court  in  the  present  case  in  its  reyiew  on 
habeas  corpus  of  the  proceedings  before  the 
commissioner;  and  it  has  been  applied  by 
this  court  on  appeals  to  it  from  inferior  courts 
in  habeas  corpus  proceedings.  Benson  v.  Mc- 
Mohan,   127  U   8.   457,   461,  482  [82:  284, 
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28o!  m} ;  Be  NUUtn,  181  U.  8.  176. 
"     :118, 


182,  184  [88:  118,  1201 ;  220  Savin,  181  U.  8. 
267,  279188 :  160,  164] ;  B$  Ouddy,  181  U.  8. 
280,  286  [88: 164, 1661.  The  case  of  220  i&vin, 
w/pra,  was  an  appeal  from  an  order  of  a  cir- 
cuit court  of  the  United  8tates  dismissing  a 
petition  for  a  writ  of  habeas  corpus,  where 
ttie  party,  had  been  imprisoned  for  contempt 
of  court  by  a  district  court  of  the  United 
States.  This  court  said,  speaking  by  Mr, 
JuHiee  Harlan:  "Our  conclusion  is  that  the 
district  court  had  jurisdiction  of  the  subiect 
matter  and  of  the  person,  and  that  irregular- 
ities, if  any,  occurring  in  the  mere  conduct 
of  the  case,  do  not  affect  the  validity  of  its 
final  Older.  Its  Judgment,  so  far  as  it  in- 
Yolyed  mere  errors,  cannot  be  reviewed  in 
this  collateral  proceeding,  and  must  be 
affirmed." 

These  views  are  conclusive  to  show  that 
the  order  ef  the  OireuU  Court  mud  be  affirmed, 
and  Uieeo  ordered. 


LUI8  OTEIZA  y  C0RTE8,  Jj^., 

JOHN  W.  JACOBUS  bt  al. 
(See  8,0,  Be  IaM  ^^^^^^JL  ^^''^''^  Beporter^s  ed. 

Babeoi  eorpue    extent  ef  power  ef  review^ Act 
4f  August  S,  189M. 

L  Awritof  babeMeorpnslnaoMeof  extnditton 
oannot  perform  the  oflloe  of  a  writ  of  error. 


SL  If  the  commteioner  has  juTlfldiotion  of  the  sab- 
jeot  matter  and  of  the  person  of  theaccuied,  and 
the  offense  charsed  is  within  the  terms  of  a  treaty 
of  extradition,  and  the  commissioner,  in  arriving 
at  a  decision  to  hold  the  acoueed,  has  before  him 
competent  legal  evidence  on  which  to  exercise 
his  JudgmcD  t  as  to  whether  the  facts  are  sufficient 
to  establish  the  criminality  of  the  accuse<!bf  or  the 
purposes  of  extradition,  such  decision  of  the  com- 
missioner cannot  be  reviewed  hj  a  circuit  court 
or  by  this  court,  on  habeas  corpus,  either  origi- 
nally or  by  appeaL 

8.  Section  6  of  the  Act  of  August  8, 188S,  appllee 
only  to  papers,  or  copies  thereof,  which  are  of- 
fered in  evidence  by  the  proeecution  to  establish 
the  criminality  of  the  person  apprehended,  and 
does  not  apply  to  documents  or  depositions  of- 
fered on  the  part  of  the  accused. 

[No.  1881.1 

Argued  Ma^  SO,  1890,     Beaded  Ma^SS,  1890. 

APPEAL  from  an  order  of  the  Circuit  Court 
of  the  United  8tates  for  the  Southern  Dis- 
trict of  New  York  refusing  to  discharee  the 
appellant  on  habeas  corpus  mm  a  commitment 
by  the  commissioner  by  which  he  was  held 
until  a  warrant  for  his  surrender  to  the  Spanisb. 
authorities  should  Issue,  on  his  extradition  un- 
der the  Treaty  between  the  United  States  and 
Spain.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Loaia  S.  Phillips,  for  appellant: 

No  bonds  or  coupons  can  be  public  funds 
unless  they  are  executed  and  issued  in  accord- 
ance with  law. 

People  V.  Loomie,  4  Denio,  880;  Bork  v.  Peo- 
ple, 91  N.  Y.  17. 

Embezzlement  can  only  be  committed  by  a 
person  who  has  been  intrusted  with  the  prop- 
er^r. 

2  Bishop,  Crim.  Law,  8$  852,  dUS, 

The  complaint  is  Jurisdictional,  and  the  com- 
missioner had  no  power  to  commit  for  any  of- 
fense not  specifically  cbarged  therein. 

Spear,  Extradition,  79,  §9, 249.  260;  Be  Henr 
rich,  5  Blatcbf .  414;  Be  Dugau,  2  Low.  867;  Be 


NOTB.— ITTkefi  hohcos  eorpus  may  imme^  and  uihtn 
not;  and  from  whcAeomiM,  and  by  what  fudoee;  what 
maylfinqiMirtdintobywrUof*  Bee  noU  to  United 
States  V.  Hamilton*  l:480i 

What queettom may  be  eoneideredon  habeaeoor* 
pus.   See  note  to  JDsB  ports  Oarll,S7: 988. 

Am  U^tiupenetonot  writ  cfhabeaeoorpuMte&e  note 
to  Lather  v.  Borden,  IS:  SSL 

Babeaeeorpue^u^heneiuftatnabloandwhaiqifMtUme 
rootewable;  eoBtradlUon, 

A  party  eonvloted  bj  a  court  having  jurisdiction 
of  Idls  peceon  and  of  the  offense  cannot  be  di^ 
ohttrged  on  habeas  corpus  because  of  errors  of  law 
committed  bj  the  trial  ooart   JDbP  ports  Lshmkuhl, 

nctd,m. 

Neither  trregularttles  nor  errors,  so  far  as  they 
were  within  the  Jnrlsdtotlon  of  the  oouri  oommlt- 
tlnt  a  person  to  custody,  can  be  Inquired  Into  upon 

lOa,  leiMaBB.  M. 

Habeas  eorpus  eannoi  be  used  as  a  writ  of  error. 
Willis  V.  Bajles,  a  West  Bep.  rei,  lOS  Ind.  868(  Stote 
V.  Neel,  IS  Ark.  we;  JDbP  ports  Boennlngbausen,  S 
West  Bep.  414,  a  Mo.  App.  Wl» 

ThlBooartwIllnoiispieawfttef  habeas  eorpus, 
even  tf  It  has  the  power,  where  tt  maj  as  weO  be 
done  tn  the  proper  elroaitooiirt»  Bb 
llfU.&M4(BliU». 


That  a  prisoner  has  been  twice  refused  his  dls> 
charge  on  hab««s  corpus  docs  not  prevent  a  subse- 
quent application  for  the  same  writ.  Selx  v.  Pres- 
burger,  S  Gent.  Bep.  810,  IS  N.  J.  L.  8BS. 

It  is  not  the  function  of  a  writ  of  habeas  eorpue 
to  bring  in  review  anj  Irregularity  or  mere  error 
of  procedure  committed  by  a  Judicial  tribunal  hav- 
ing jurisdiction  of  the  cause  and  the  person.  Pow* 
eU  V.  Dayton,  8. 4  O.  B.  B.  Oo.  IS  Or.  88,  S  Am.  8t» 
Bep.  SSl;  Be  Savin,  181 U.  S.  907  (88:  ISO). 

Although  the  writ  of  habeas  corpus  does  not  lie 
for  the  determination  of  mere  errors  where  a  con- 
viction has  been  had  and  the  commitment  there* 
under  is  in  due  form,  yet  if  the  court  had  no  juris- 
diction of  the  offense  charged,  or  if  tt  appears  by 
the  record  that  the  prisoner  was  tiled  and  sentenced 
for  the  commission  of  an  aot  which  under  the  law 
constitntes  no  crime,  the  judgment  is  void,  and  the 
prisoner  should  be  discharged.  JBbs  ports  Mlrande» 
18010.886;  JDr  ports  Ooy,m  U.&m  (81: 874);  Be 
Kowalsky,  78  OiL  HO;  Bs  Nielsso,  m  U.  8. 176  (8Bs 
118). 

A  party  is  entitled  to  a  habeas  corpus,  not  merely 
where  the  court  is  without  jurisdiction  of  the  causs^ 
but  where  tt  has  no  constitutional  authority  or 
power  to  oondemn  the  prisoner.  Be  Nielsen,  181 U*. 
8. 1T6  (88: 110). 

Habeas  corpus  is  the  proper  remedy  where  the 
district  court  has  erroneously  refused  to  discharge 
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Fhrm,  7  Blatchf.  48;  Re  Lane,  6  Fed.  Bea  84; 
Be  Van  Baten,  4  DilL  412. 

Mr,  Emmet  R.  Olcott,  for  appellees: 

The  complaint  and  warrant  folly  apprised 
the  prisoner  of  the  charge*  and  the  evidence 
f  oUt  supports  it 

Be  Benrieh,  6  Blatchl  414;  Be  MaedanneU, 
11  BUtcht  94, 97, 98;  A  Faree,  7  Blatchf.  847; 
Be  Eerrea,  38  Fed.  Rep.  165;  Be  Wadge^  16  Fed. 
Rep.  865;  Benson  y.  MeMahan,  127  U.  8.  468 
(82: 286). 

In  New  York,  what  was  formerly  embezzle- 
ment has  become  larceny. 

Ftopie  y.  Dumar,  106  N.  Y.  608;  Flsople  y. 
FMoek,  51  Hun,  615. 

The  takinff  and  appropriating  of  the  coupons, 
although  unissued,  was  a  criminal  malyersation 
of  public  funds. 

People  y.  WUe^,  8  Hill,  194;  Beie  y.  Clarke,  2 
Leach,  Or.  Cas.  1086;  Bex  y.  Vyee,  Moody,  Cr. 
Cas.  218;  Beg.  y.  Morrie,  9  Car.  &  P.  847;  Meg 
y.  Chipehaee,  2  Leach,  Cr.  Cas.  699:  People  y. 
Plielpe,  49  How.  Pr.  487,  72  N.  Y.  884;  State  y. 
Walton,  62  Me.  106;  BorkY.  PeopU,  91  N.  Y.  5; 
Com,  y.  Band,  7  Met.  475;  Affere  y.  Lawrenee, 
69  N.  Y.  192. 

There  Is  a  distinction  between  embezzlement 
or  criminal  malyersation  of  public  funds  or 
property  on  the  part  of  a  public  officer  and  lar- 
ceny or  embezzlement  of  a  private  individual 

&aU  v.  Waltm,  62  Me.  106;  Bex  y.  Borrett, 
6  Car.  &  P.  124;  Neale  v.  Overeeere  qf  the  Poor, 
6  Watts,  688;  SUUe  y.  Maberry,  8  Strob.  L.  144; 
State  y.  Caneler,  75  N.  0. 442;  StateY,  Long,  76 
K.  C.  254;  Kiiton  v.  Fag,  10  Mod.  28S-290;  JPbr- 
tenborry  y.  State,  56  Miss.  286;  State  v.  Oose,  69 
Me.  22. 

Nothing  is  required  to  warrant  extradition 
except  that  there  be  sufficient  evidence  of  the 
fact  of  the  crime,  and  enough  to  hold  accused 
for  trial. 

Be  Faree,  7  Blatchf.  845;  Beneon  v.  McMahon, 
127  U.  8. 468  (82: 286);  Bb  WaOge,  15  Fed.  Rep. 
864;  A  Berree,  88  Fed.  Rep.  165. 

The  Judffes  wiU  n6t  discharge  the  prisoner  if 
there  was  l^gal  and  competent  evidence  of  facts 


before  the  conunissioner  for  him  to  consider  in 
making  up  his  dedsion  as  to  oriminali^,  nor 
because  there  was  an  error  conunitted  by  him 
in  the  reception  of  evidence. 

Be  Stupp,  11  Blatchf.  124  12  Blatchf.  501; 
Be  Faroe.  7  Blatchf.  845;  Be  MaodonneO  11 
Blatcht  170;  Bxparte  Qeieeler,^  Fed.  Rep.  188; 
&  Doig,  Id.  198;  Be  Fowier,  Id.  808;  &  Wei- 
gand,  14  Blatchf.  870;  Be  Vandervelpen,  Id.  187; 
Be  WaM,  15  Blatchf.  884. 

Mr,  Juetiee  Blatohford  delivered  the  opin- 
ion of  the  court: 

By  section  12  of  article  IL  of  the  Conven- 
tion between  the  United  States  and  the  ELing- 
dom  of  Spain,  for  the  extradition  of  crimi- 
nals, concluded  January  5,  1877,  and  pro- 
claimed February  21,  1877  (19  Stat.  650) ,  it 
was  provided  that  persons  should  be  deliv- 
ered up  according  to  the  provisions  of  tha 
Convention,  who  should  have  been  charged 
with,  or  convicted  of,  any  of  the  following 
crimes:  *'12.  The  embezzlement  of  public 
funds,  committed  within  the  Jurisdiction  of 
one  or  the  other  party,  by  public  officers  or 
depositaries.** 

By  a  supplemental  Convention  between 
the  United  States  and  the  Einffdom  of  Spain, 
concerning  extradition,  concluded  August 
7,  1882,  and  proclaimed  April  19,  1888  (22 
Stat.  991) ,  section  12  of  article  n.  of  the  Con- 
vention of  January  5,  1877,  was  amended  to 
read  as  follows :  ''^12.  The  embezzlement  or 
criminal  malversation  of  public  funds,  com- 
mitted within  the  jurisdiction  of  one  or  the 
other  party,  by  public  officers  or  deposit 
taries.** 

On  the  2d  of  January,  1890,  Miguel 
Suarez  Guanes,  the  consul-general  of  Spain 
at  the  City  of  New  York,  dulv  recognized 
as  such  by  the  President  of  the  United  States, 
filed  a  complaint,  on  his  own  oaUi,  before 
Samuel  H.  Lvman,  a  duly  authorized  United 
States  commissioner  for  the  Southern  District 
of  New  York,  charging  that  one  Luis  Oteiza  y 
Cortes,  the  secretary  or  clerk  of  the  Bureau 


a  penon  In  prison  ander  indictment  or  informa- 
tion, where  he  has  not  been  brought  to  trial  within 
the  time  pretcribed  by  stetute.  Be  McMioken,  89 
Ean.40S. 

Writs  of  habeas  corpus  may  be  used  to  obtain  the 
discharge  of  one  imprisoned  under  the  order  of  a 
court  of  the  United  States  which  does  not  possess 
jurisdiction  of  the  person  or  of  the  subject  matter. 
Be  Terry,  128  U.  8. 289  (88: 406). 

Whether  the  facts  justified  punishment  as  for 
oontempt  for  acts  in  the  presence  of  the  court  oan- 
Bot  be  inquired  into  on  a  writ  of  habeas  corpus  to 
teleaae  a  person  Imprisoned  by  such  court  for  con- 
tempt. JS2r  ports  Ah  Men,  77  00.198;  Re  Morris,  89 
Kan.  88, 7  Aol  St.  Bep.  618. 

A  defendant  Imprisoned  under  a  judirment  of  a 
court  of  sessions  which  is  in  excess  of  that  which  it 
is  authorized  to  impose  under  N.  Y.  Code  Grim. 
Proc,  sees.  717,  718,  is  detained  upon  an  inralid 
judirment,  and  is  entitled  to  a  discharge  upon  ha- 
beas corpus.  People  t.  Liscomb,  SO  N.  Y.  658;  Peo- 
ple y.  Jaoobs,  SB  N.  Y.  IDs  People  t.  Biseler*  88  Hun, 
880. 

Whoe  the  sentence  was  Told*  but  the  conylotton 
was  TaUd,  the  prisoner  is  not  entitled  to  a  di^ 
charge  on  habeas  corpus.  People  v.  Gflbert,  98  N. 
T.  681;  People  t.  Bork,  Id.  188;  People  t.  Kelly,  97 
K.Y.  SU. 


The  test  of  the  prisoner's  right  to  relief  by  ha* 
beas  corpus  is  that  the  tribunal  should  be  compe- 
tent by  reason  of  its  civil  or  criminal  jurisdiction 
to  render  the  judgment  by  Tlrtue  of  which  the  Im* 
prisonment  is  inflicted.  People  t.  Walters,  16  Abb» 
N.  0. 401;  People  t.  Kelly,  88  Hun,  686;  Be  Donohae^ 
1  Abb.  N.  a  1;  Com.  t.  Lecky,  1  Watts,  06:  Peltier 
y.  Pennington,  U  N.  J.  L.  818. 

The  court  or  judge  cannot  on  habeas  corpus  de> 
termine  whether  a  police  Justice  acted  upon  suiB* 
cient  evidence  in  committing  achild  to  the  custody 
of  an  asylum  as  being  a  vagrant  or  beggar.  Be 
Stewart,  lAbbw  N.  a  810;  Ae  Prime,  1  Barb.  810; 
Gray*s  Ossa,  U  Abbw  Pr.  66;  Bennac  t.  People,  4 
Barb.  81:  Osae  of  WUliamson,  19  Abb.  Pr.  418;  Gas» 
of  Twelve  Oommltments,  10  Abb.  Pr.  894;  People  v. 
Sisters  of  St.  Domlnlck,  84  Hun,  488. 

Upon  the  hearing  of  a  habeas  corpus,  obtaineA 
by  a  person  held  under  a  warrant  of  eztnuUtion  a» 
a  fugitive  from  justice,  the  only  questions  open  to- 
inquiry  where  the  warrant  of  the  executlTe  is  snSB* 
dent  on  its  face,  are  whether  the  relator  is  the  per- 
son agataist  whom  the  warrant  is  issued,  and 
whether  he  is  as  a  matter  of  fact  a  fugitive  frons 
justice  of  the  Strte  demanding  his  return.  People- 
V.  ^rmes,  88  Hun,  90, 8  N.  Y.  Grim.  Bep.  888;  its  Beg^ 

gel,  m  U.  8.  648  CB9:  »0);  People  y.  Warden  of  Gttr 
Prison,8  M.  Y.  Grim.  B^.  8T0. 
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of  Public  Debt  of  the  Island  of  Oaba  at  Ha- 
Tana,  and  an  officer  in  the  employment  of  the 
Kinedom  of  Spain,  at  Hayana,  had  charge 
of  the  public  funds  and  moneys  belonging 
to  the  Kingdom  of  Spain,  namely,  the  Bureau 
<if  Public  Debt  of  the  Island  of  Cuba,  at  Ha- 
▼ana;  that  in  December,  1889,  the  said  Luis 
Oteiza  y  Cortes  (who  will  hereinafter  be 
called  Oteiza)  at  Havana,  and  within  the  Ju- 
risdiction of  the  Kingdom  of  Spain,  In  the 
course  of  his  said  employment,  had  in  his 
possession,  as  such  clerk  or  secretary,  a  large 
amount  of  public  bonds  or  certificates  of  in- 
•debtedness  of  the  Kingdom  of  Spain,  belong- 
ing to  the  public  debt  of  the  Island  of  Cuba, 
And  being  a  part  of  the  public  funds  of  the 
C88S]  Kingdom  of  Spain ;  and  that  Oteiza,  at  that 
time,  at  Havana, wrongfully  and  feloniously 
embezzled  bonds  or  certificates  of  indebted- 
ness belonging  to  the  said  public  debt  of  the 
Island  of  Cuba,  of  the  value  of  $190,000, 
and  converted  the  same  to  his  own  use,  and 
also  the  coupons  of  other  government  bonds, 
of  the  value  of  $500,000,  and  the  stub-books 
thereof.  The  complainant  therefore  charged 
Oteiza  with  the  crime  of  embezzlement  of 
bonds  or  certificates  of  indebtedness  of  the 
said  public  debt  of  the  Island  of  Cuba,  com- 
mitted at  Havana,  and  further  stated  that  Otei- 
za had  fled  to  the  United  States,  and  that  crim- 
inal proceedings  had  been  begun  in  Havana 
against  him  for  such  embezzlement,  and  asked 
for  a  warrant  for  his  apprehension  under  the 
above-named  two  Conventions,  that  evidence 
of  his  criminalitjr  might  be  heard  by  the 
commissioner,  and  that  if,  on  the  hearing, 
the  evidence  should  be  deemed  sufllcient  to 
sustain  the  charfl[e,  a  warrant  might  issue  for 
his  surrender,  in  the  course  of  the  proceed- 
ings before  the  commissioner,  this  complaint 
was  amended  by  adding  the  words  ^or  crim- 
inal malversation"  after  the  word  "embezzle- 
ment, "  wherever  it  appeared  in  the  complaint. 
On  the  2d  of  January,  1890,  a  warrant 
was  issued  by  the  commissioner,  reciting  the 
complaint  and  stating  that  Oteiza  was  charged 
by  it  **  with  having  conmiitted  the  crime  of 
embezzlement  or  criminal  malversation  of 
public  funds  within  the  jurisdiction  of  the 
Kingdom  of  Spain,"  and  that  such  crime 
was  enumerated  and  provided  for  by  the  two 
Conventions  before  mentioned.  The  warrant 
was  directed  to  the  marshal  or  any  deputy, 
and  conunanded  that  Oteiza  be  apprehended 
and  brought  before  the  commissioner,  in  order 
that  the  evidence  of  his  criminality  might  be 
heard.  Oteiza  was  arrested,  and  evidence  in 
the  matter  on  both  sides  was  heard  by  the 
commissioner.  On  the  18th  of  March,  1890, 
the  commissioner  certified  that,  on  the  ex- 
amination and  the  hearings  which  had  been 
had,  he  deemed  the  evidence  sufficient  to  sus- 
tain the  charge,  and  that  he  committed  the 
^  accused  to  the  custody  of  the  marshal,  to  be 
held  until  a  warrant  for  his  surrender  should 
issue  acoordinff  to  the  stipulations  of  the 
Treaty,  or  he  imould  b^  otherwise  dealt  with 
according  to  law. 
On  the  14th  of  March,  1890,  a  writ  of 
j-AAtti  habeas  corpus,  to  bring  the  body  of  Oteiza 
l««oj  i^Q^  the  Circuit  Court  of  the  United  Stotes 
for  the  Southern  District  of  New  York,  di- 
rected lo  John  W.  Jacobus,  the  marshal  of ! 
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the  United  States  for  the  Southern  District  of 
New  York,  and  to  the  warden  of  the  jail, 
and  a  writ  of  certiorari  to  the  commissioner, 
to  transmit  the  proceedings  to  the  said  circuit 
court,  were  allowed  by  Judge  LacomV«. 
These  writs  were  returnable  on  t>*^  28tb  of 
March,  1890.  The  case  was  heard  by  Jtui^ 
Lacombe  in  the  circuit  court,  and  on  Uie  18th 
of  April,  1890,  that  court  made  an  order  dis- 
charging the  writ  of  habeas  corpua.  Oteiza 
has  appealed  to  this  court. 

In  his  opinion  in  the  matter,  which  forms 
part  of  the  record.  Judge  Lacombe  arrives  at 
the  conclusion  that  either  the  coupons  al- 
leged to  have  been  abstracted  by  Oteiza  were 
public  funds,  or  that,  by  discharging  the 
functions  of  his  office  falsely  and  with  cor- 
rupt intent,  he  had  got  possession  of  certain 
moneys  which  where  public  funds,  paid  out 
by  the  Spanish  Bank  of  the  Island  of  Cuba, 
which  would  not  have  passed  from  the  pos- 
session of  that  bank  to  his  own  possession, 
except  as  a  consequence  of  his  official  action ; 
that  he  therefore  obtained  charee  of  such 
moneys  by  virtue  of  his  office  and  thereupon 
converted  them  to  his  own  use ;  tliat  his  acts 
were  therefore  within  the  terms  of  article  401 
of  the  Spanish  Penal  Code  of  Cuba,  which 
is  a  part  of  title  Vn.,**Of  the  Crimes  of 
Public  Employes  in  the  Discharge  of  Their 
Duties,"  and  of  chapter  10  therein;  entitled 
"Malversation  of  Public  Funds,"  and  reads 
as  follows:  **Art.  401.  A  public  officer  who, 
having  charge  of  public  effects  or  funds  by 
virtue  of  his  office,  takes  or  allows  others 
to  take  the  same,  shall  be  punished  as  fol- 
lows," etc.  ;  and  that  like  acts  are  made  pun- 
ishable by  section  5438  of  the  Revised  Statutes 
of  the  United  States,  and  by  section  l(i5  of 
the  Penal  Code  of  New  York.  The  ludge 
also  refers  to  the  warrant  of  arrest  issued 
against  Oteiza  in  Cuba,  as  specifically  stat- 
ing the  offense  which  it  was  claimed  he  had 
committed.  From  that  warrant  it  appears 
that  the  complaint  against  Oteiza  in  Cuba 
was  for  havine  committed  the  crime  of  **  em- 
bezzlement of  public  funds"  as  a  public 
officer. 

We  are  of  the  opinion  that  the  order  of  the 
circuit  court,  refusing  to  discharge  Oteiza,  [834] 
must  be  affirmed.  A  writ  of  habeas  corpus 
in  a  case  of  extradition  cannot  perform  the 
office  of  a  writ  of  error.  If  the  commissioner 
has  jurisdiction  of  the  subiect  matter  and  of 
the  person  of  the  accused,  and  the  offense 
char^^  is  within  the  terms  of  a  treaty  of  ex- 
tradition, and  the  commissioner,  in  arriving 
at  a  decision  to  hold  the  accused,  has  before 
him  competent  legal  evidence  on  which  to 
exercise  his  judgment  as  to  whether  the  facts 
are  sufficient  to  establish  the  criminality  of 
the  accused  for  the  purposes  of  extradition, 
such  decision  of  the  commissioner  cannot  be 
reviewed  by  a  circuit  court  or  by  this  covrt, 
on  habeas  corpus,  either  originally  or  t)y 
appeal. 

In  the  case  of  Benstm  v.  McMahan,  127  U. 
S.  457,  461,  462,  468  [82:  284,286],  which 
was  an  appeal  to  this  court  from  an  order  of 
a  circuit  court  of  the  United  States,  denying 
a  discharge  to  a  prisoner  on  a  writ  of  habeas 
corpus  issued  by  that  court  to  a  United  States 
marshal,    in  a  case  of  extradition,  where  a 
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United  States  oommlssloner  had  held  the  ac- 
cused hy  a  final  commitment,  this  court, 
speaking  by  Mir.  Justice  Miller,  said:  "'Sev- 
eral questions  in  regard  to  the  introduction 
of  eindence  which  were  raised  before  the 
commissioner,  some  of  them  concerning  the 
sufficiency  of  the  authentication  of  papers 
and  depositions  taken  in  Mexico,  ana  as  to 
the  testimony  of  persons  supposed  to  be  ex- 
pert in  the  law  of  that  country  regarding 
Uie  subject,  are  found  in  the  record,  whi<£ 
we  do  not  think  require  notice  here.  The 
writ  of  habeas  corpus,  directed  to  the  mar- 
shal of  the  Southern  District  of  New  York, 
does  not  operate  as  a  writ  of  error.  .  .  . 
The  main  question  to  be  considered  upon 
such  a  writ  of  habeas  corpus  must  be,  Had 
the  commissioner  jurisdiction  to  hear  and  de- 
cide upon  the  complaint  made  by  the  Mexi- 
can consul?  and  also,  Was  there  sufficient 
legal  ground  for  his  action  in  committing 
the  prisoner  to  await  the  requisition  of  the 
Mexican  authorities?  .  .  .  We  are  of 
opinion  that  the  proceeding  before  the  com- 
missioner is  not  to  be  regarded  as  in  the  nat- 
ure of  a  final  trial,  by  which  the  prisoner 
could  be  convicted  or  acquitted  of  the  crime 
charged  against  him,  but  rather  of  the  charac- 
ter of  those  preliminary  examinations,  which 
{8S5]  ^^^^  place  every  day  in  this  country,  before 
ain  examining  or  committing  magistrate,  for 
the  purpose  of  determining  whether  a  case 
is  made  out  which  will  justify  the  holding 
of  the  accused,  either  by  imprisonment  or 
under  bail,  to  ultimately  answer  to  an  indict- 
ment or  other  proceeding  in  which  he  shall 
be  finally  tried  upon  the  charee  made  against 
him.  The  language  of  the  Treaty  which  we 
liave  cited,  above  quoted,  explicitly  provides 
,  that '  the  commission  of  the  crime  shall  be  so 
established  as  that  the  laws  of  the  country 
m  which  the  fugitive  or  the  person  so  accused 
shall  be  found  would  justify  his  or  her  ap- 
prehension and  commitment  for  trial,  if  the 
crime  had  been  there  committed. '  This  de- 
scribes the  proceedings  in  these  preliminary 
examinations  as  accurately  as  language  can 
well  do  it.  The  Act  of  Congress  con^rring 
jurisdiction  upon  the  conmiissioner,  or  other 
examining  officer,  it  may  be  noted  in  this 
connection,  says  that  if  he  deems  the  evidence 
sufficient  to  sustain  the  charge  under  the  pro- 
visions of  the  treaty,  he  snail  certify  the 
same,  together  with  a  copy  of  all  the  testi- 
mony, and  issue  his  warrant  for  the  commit- 
ment of  the  person  so  charged. "  In  the  present 
case,  article  I.  of  the  Convention  of  January 
5,  1877,  provides  that  the  surrender  of  the  ac- 
cused "snail  take  place  only  upon  sudi  evi- 
dence of  criminalify  as,  according  to  the  laws 
of  the  place  where  the  fugitive  or  person  so 
charged  shall  be  found,  would  Justify  his 
apprehension  and  commitment  for  trial,  if 
the  crime  or  offense  had  been  here  committed. " 
In  the  opinion  in  BenBon  v.  McMahan,  mpra, 
the  court  proceeds :  **  We  are  not  sittins^  in  this 
court  on  the  trial  of  the  prisoner,  with  power 
to  pronoimce  him  guilty  and  punish  him,  or 
declare  him  innocent  and  acquit  him.  We 
are  now  engaged  simply  in  an  inquiry  as  to 
whether,  under  the  construction  of  the  Act 
of  Congress  and  the  Treaty  entered  into  be- 
tween this  country  and  Mexico,  there  was 


legal  eyidenoe  before  the  commlssicmer  t» 
justify  him  in  exercising  his  power  to  com- 
mit the  person  accused  to  custody,  to  await 
the  requisition  of  the  Mexican  government.** 

Without  discussing  the  questions  raised  in 
the  present  case,  it  Is  sufficient  to  say  that 
we  concur  in  the  views  of  Judoe  Lacombe. 

The  only  point  raised  on  behalf  of  Oteiza 
which  we  deem  it  important  to  notice  is  his 
offer  to  introduce  in  evidence  before  the 
commissioner,  on  his  own  part,  oertificatea 
made  by  public  officers  in  Cuba,  as  to  the 
existence  of  certain  facts,  and  also  certain 
copies  of  papers,  and  certain  as  parts  deposi- 
tions in  writing  taken  in  Cuba  before  a  no- 
tary  public ;  all  of  which  were  sought  to  be 
made  evidence  under  certificates  made  by  the 
consul-general  of  the  United  States  at  Havana, 
certifying  iihat  the  papers  were  properly  and 
legally  authenticated  so  as  to  entitle  them  to 
be  received  **  in  the  tribunals  of  Cuba  as  evi- 
dence in  defense  of  a  charge  of  embezzle- 
ment, and  as  evidence  in  defense  of  said 
charge  upon  a  preliminai^  hearing  before  a 
commiting  magistrate,  and  as  evidence  in  de- 
fense of  said  charge  in  an  extradition  pro- 
ceeding upon  a  hearing  before  a  competent 
magistrate,  and  especially  as  evidence  in  all 
the  cases  enumerated,  where  said  charee  of 
embezzlement  is  made  against  Don  Luis  de 
Oteiza  y  Cortes." 

It  is  supposed  that  these  documents  were 
admissible  in  evidence  by  virtue  of  the  pro- 
visions of  section  5  of  the  Act  of  August  8, 
1882,  chap.  878  (22  Stat.  216),  which  reads  as 
follows :  ^Sec.  5.  That  in  all  cases  where  any 
depositions,  warrants  or  other  papers,  or  copies 
thereof,  shall  be  offered  in  evidence  upon  the 
hearing  of  any  extradition  case  under  title 
sixt7-8ix  of  the  Revised  Statutes  of  the 
United  States,  such  depositions,  warrants 
and  other  papers,  or  the  copies  thereof,  shall 
be  received  and  admitted  as  evidence  on  such 
hearing  for  all  the  purposes  of  such  hearing, 
if  they  shall  be  properly  and  legally  authen- 
ticated so  as  to  entitle  them  to  be  received 
for  similar  purposes  by  the  tribunals  of  the 
foreign  country  from  which  the  accused  party 
shall  have  escaped ;  and  the  certificate  of  the 
principal  diplomatic  or  consular  officer  of  the 
Unitea  States,  resident  in  such  foreign  coun- 
try, shall  be  proof  that  any  deposition,  war- 
rant or  other  paper,  or  copies  thereof,  so  of- 
fered, are  authenticated  in  the  manner  re- 
quired by  tiis  Act." 

We  are  of  opinion  that  section  5  of  the  Act 
of  August  8,  1882,  applies  only  to  papers,  or 
copies  thereof,  which  are  offered  in  evidence 
by  the  prosecution  to  establish  the  criminality 
01  the  person  apprehended ;  and  that  it  does 
not  apply  to  documents  or  depositions  offered 
on  the  part  of  the  accused,  any  more  than 
did  the  provisions  of  section  5271  of  the  Re- 
vised Statutes,  either  as  originally  enacted 
or  as  amended  by  the  Act  of  June  19,  1876, 
chap.  188  (19  Stat.  69). 

Tills  view  was  held  by  Judge  Brown,  in 
the  District  Court  for  the  Southern  District 
of  New  York,  in  March,  1888,  in  Be  Wadge, 
15  Fed.  Rep.  864.  In  that  case,  the  com- 
missioner had  refused  to  adjourn  the  proceed- 
ings before  him  in  order  to  enable  the  accused 
to  procure  depositions  from  Kngland,  to  ea- 
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tablish  ftn  aiibi.  Judge  Brown  considered 
the  Act  of  August  8,  1882,  and  held  that 
while  it  was  the  duty  of  the  commissioner, 
under  section  8  of  that  Act,  to  take  such  evi- 
dence of  oral  witnesses  as  should  be  offered 
by  the  accused,  the  Statute  did  not  apply  to 
testimony  obtained  upon  commission  or  by 
deposition,  adding  that,  so  far  as  he  was 
aware,  there  was  no  warrant,  according  to  the 
law  or  the  practice  before  committing  magis- 
trates in  the  State  of  New  York,  for  receiving 
testimony  by  commission  or  by  the  deposi- 
tions of  foreign  witnesses  taken  abroad,  and 
that  all  the  provisions  of  the  law  and  the 
statutes  contemplated  the  production  of  the 
defendant's  witnesses  in  person  before  the 
magistrate  for  examination  by  him.  The 
order  dismissing  the  writ  of  habeas  corpus 
in  that  case  was  affirmed  by  the  circuit  court, 
held  by  Judge  Wallace,  in  Be  Wadge,  21 
Blatchi.  800.  He  said:  "The  depositions 
and  proofii  presented  a  sufficient  case  to  the 
commissioner  for  the  exercise  of  his  judicial 
discretion,  and  his  judnnent  cannot  be  re- 
viewed upNon  this  proceeding.  He  is  made  the 
Judge  of  the  weight  and  effect  of  the  evidence, 
and  this  court  cannot  review  his  action,  when 
there  was  sufficient  competent  evidence  before 
him  to  authorize  him  to  decide  the  merits  of 
Uie  case." 

In  the  case  of  Be  MePhun,  24  Blatchf .  254, 
in  the  Circuit  Court  for  the  Southern  District 
of  New  York,  before  Judge  Brown,  in  March, 
1887,  on  a  habeas  corpus  in  an  extradition 
case,  it  was  held  that  the  words  ''for  similar 
purposes"  in  the  5th  section  of  the  Act  of 
August  8,  1882,  must  receive  the  same  con- 
struction they  had  received  under  the  Act 
of  June  22,  1860,  chap.  184  (12  Stat.  84), 
which  was  that  they  meant  "as  evidence  of 
criminality ;"  and  that  the  same  construction 
had  been  given  to  similar  words  in  prior 
statutes,— citing  Be  Senrteh,  6  Blatchf.  414, 
424,  and  220  Farei,  7  Blatchf.  845,  858.  We 
concur  in  this  view. 

Since  the  close  of  the  oral  argument  we 
have  been  furnished  with  a  printed  brief  on 
the  part  of  the  appellant  which  we  have  ex- 
amined, but  we  do  not  deem  it  necessary  to 
make  any  further  observations  on  the  case. 

Tke  efxbr  qf  the  Oiro^t  Court  U  (affirmed. 


BERTRAND  8AL0Y,  P^.  in  Brr.. 

V. 

SIMON  BLOCH. 

(8ae  8.  OL  Beporter^s  ed.  83^-817.) 

LouUiana  law— landlord*  eUenan  orope—wUter 
af  Henselling  erope  for  rerU^-Uen  for  ad- 
vanoee  to  plantor^-iquttabU  nUi, 

L  In  LoDislaDa,  the  privilefe  or  pledge  of  the 
landlord  on  the  crops  for  his  rent  Is  superior  to 
the  pledge  of  one  who  advances  money  or  neoea- 
saiy  sappUes  to  the  planter,  even  wh^e  the  plant- 
er pledapes  the  crops  for  such  advances. 

&  A  waiver  bj  the  landlord  of  the  pHorfly  of  his 
privilege  or  ^edge  for  rent  In  favor  of  one  mak- 
ing advances  of  money  or  supplies  to  the  lessee, 
makes  the  landlord  a  second  Incumbrancer  suIk 
Jeot  to  the  superior  pledge  for  sooh  advanooa. 
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9.  The  landlord  Is  not  prevented  bjsuch  waiver 
from  Instituting  suit  and  seising  the  crop  for  th9 
rent,  although  the  net  proceeds  of  the  crop  in  hie 
hands  are  subject  to  the  lien  for  such  advances* 

4.  The  daim  for  the  lien  for  such  advances  against 
the  landlord,  who  has  seized  and  sold  the  crop  for 
rent.  Is  an  equitable  one,  for  an  account,  and  to- 
such  a  suit  the  tenant  Is  a  necessary  party;  and  a 
suit  against  the  landlord  alone  for  damages  for 
seising  the  crop  for  rent  cannot  be  maintained. 

[No.  92.] 

Argued  Dee,  18, 19, 1889.  Decided  May  iS,  1890i 

rl  ERROR  to  the  Circuit  Court  of  tha 
United  States  for  the  Eastern  District  of 
Louisiana  to  review  a  Judgement  in  favor  of 
plaintiff  for  damages  for  seizing  and  sellincp 
property  for  rent  on  which  the  plaintiff  had 
a  lien.     Bevereed. 

The  facts  are  stated  in  the  opinion. 

Mewr:  B.  Bbwurd  McCaUb  and  Wbu  A» 
Maurjy  for  plaintiff  in  error: 

Plaindff's  action  is  not  maintainable. 

Barton  v.  Blavanaugh,  12  La.  Ann.  882;  Mur- 
V.  Bedler,  16  La.  Ann.  1;  Blanchin  v.  Tho 

'aaMon,  10  La.  Ann.  48;  Lion  v.  Oalecran,  7S  • 
U.  8.  11  Wall.  185  (20:  74);  Holdane  v.  Sum- 
ner, S2  U.  8.  16  Wall.  600  (21:  254);  MarahaU  ! 
v.  Knox,  88  U.  8.  16  Wall  557  (21:  484). 

In  instituting  suit  to  recover  his  rent,  Sa- 
loY  was  only  exercising  his  legal  rights ;  and 
when  an  act  authorized  b^  law  causes  dam- 
age, it  is  damnum  abeoue  injuria. 

Grant  v.  Sebastian  (La.)  Louque's  Dig.  49$ 
d.  No.  4;  Murj^y  v.  Bedkr,  16  La.  Ann.  1. 

The  plaintiff  cannot  collaterally  ouestion 
the  validity  of  the  proceedings  in  tne  stat» 
court  by  suit  in  the  federal  court. 

IMc  Y,  Jennese,  48  U.  8.  7  How.  612  (12: 
841);  Taylor  v.  Oarryl,  61  U.  8.  20  How.  595^ 
(15:  1082);  Taylor  v.  Tadntor,  88  U.  8.  16- 
Wall.  870  (21:  290);  New  Orleans  v.  New  York 
M,  S.  S,  Co,  87  U.  8.  20  Wall.  893  (22:  857); 
Memphis  v.  Dean,  75  U.  8. 8  Wall.  64(19:  826). 

There  must  be  mutual  itv  of  agreement^ 
otherwise  the  contract  is  null. 

Campbell  v.  Lambert,  86  La.  Ann.  85 ;  Rev. 
Civ.  Code,  arts.  2084,  2085. 

A  privilege  is  only  given  on  the  growing 
crop  of  the  vear  for  such  necessary  supplier 
as  are  used  in  producing  it 

WaUaoe  v.  Urquhart,  28  La.  Ann.  469. 

Where  the  articles  furnished  are  not  neces- 
sary supplies,  the  law  allows  no  privilege. 

Stajford  Y,  Pearson,  26  La.  Ann.  658. 

The  judgment  obtained  by  8aloy  against 
the  Dragons,  not  being  attacked  for  fraud  or 
collusion,  is  prima  ucie  evidence  of  the- 
claim  and  privilege  of  the  former  evei^ 
against  third  persons. 

Qleason  y,  Shenff,  19  La.  Ann.  148,  90  La. 
Ann.  266. 

The  Dragons  having  failed  to  pay  their 
rent  when  the  same  feu  due,  Saloy  was  au- 
thorized to  sue  and  seize  the  movables  sub- 
ject to  his  lien. 

Lalaurie  v.  Woods,  8  La.  Ann.  866:  Wal^ 
laee  v.  Smith,  8  La.  Ann.  874. 

The  failure  of  the  jury  to  notice  a  recon- 
ventional  demand,  on  which  evidence  is  of- 
Uted,  is  sufficient  ground  for  a  new  trial. 

Johnston  Y,  Bagley,  4  La.  884;  Welshr,  Bof^ 
row,  9  Rob.  (La.)  (00:  Jierg<in  t.  Briggs,  17 
La.  181 
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Mutrt.  Oeorg>e  A*  King,  WiUiam  8.  Bene- 
dict and  Oharks  W.  Hamor,  for  defendant  in 
«rror: 

A  priyilege  cannot  bo  created  by  conven- 
tion oetween  the  parties ;  it  must  deriye  its 
existence  from  the  nature  of  the  contract  and 
<rom  the  law  applicable  thereto. 

Cituens  Baiuc  y.  Mawreau,  87  La.  Ann. 
657,  861. 

A  portion  of  the  adyances  beinff  from  time 
to  time  refunded,  they  stood  as  if  they  had 
neyer  been,  and  the  contract  of  pledge  re- 
mained as  a  continuing  securi^. 

Lawrence  v.  Tucker,  64  U.  8  &How.  14(16: 
474);  Janee  y.  New  York  G,  d  I.  Co.  101  U.  8. 
822  (25:  1080);  National  Bank  y.  Whitney,  108 
U.  8.  99  (26:  448);  Shoree  y.  DohertfL  65  Wis. 
158.  157;  Bank  ef  Utica  y.  Finch,  8  Barb.  Oh. 
293,  5  N.  Y.  Ch.  L.  ed.  906;  Murray  y.  Bar- 
ney, 84  Barb.  836,  848;  Foster  y.  Beynolde,  88 
Ho.  558,  566,  557;  CoUine  y.  OaHile,  13  HI.  254; 
PUkeregiU  y.  Brown,  7  La.  Ann.  297,  808-811; 
DouglnM  y.  Beynolde,  82  U.  8.  7  Pet.  118  (8: 
626),  Mason  y.  Pritchard,  12  East,  227. 

Mr.  JutHee  Bradley  delivered  the  opinion 
of  the  court : 

This  is  an  action  on  contract  brought  in  the 
Circuit  Court  of  the  United  8tate8  for  the 
Eastern  District  of  Louisiana,  by  Simon 
Bloch,  a  subject  of  the  Emperor  of  Germany, 
against  Bertrand  8aloy,  a  citizen  of  Louisi  • 
ana,  to  recover  the  sum  of  $6,266.28,  with 
interest  and  costs,  alleged  to  be  due  from 
6aloy  to  the  plaintiff. 

Li  his  petition  the  plaintiff  avers  that  on 
the  26th  of  January,  1888,  he  entered  into 
contract  with  P.  B.  Dragon  and  A.  Dragon, 
by  act  before  a  notary,  to  furnish  funds  nec- 
essary for  the  cultivation  and  furnishing  of 
necessary  supplies  to  a  plantation  in  the  Par- 
ish of  Plaquemines,  in  said  8tate,  known  as 
**  Monsecours, "  for  the  year  1883,  in  consider- 
ation of  the  interest  and  commissions  stipulat- 
ed to  be  paid  in  said  act ;  that  said  plantation 
was  leased  by  the  Dragons  from  said  8aloy, 
and  that  8aloy  appeared  in  said  act  and  made 
himself  a  party  to  said  agreement,  bound 
himself  by  said  act  and  said  agreement  to 
carry  out  the  terms  and  conditions  thereof, 
and  did  waive  and  remit,  in  favor  of  peti- 
tioner, any  and  all  superior  rights  and  claims 
that  he  had  or  might  nave  against  said  plan- 
tation, its  buildines,  etc.,  and  the  crop  to 
be  raised  thereon  during  the  year  1888,  as 
the  lessor  or  liindlord  thereof,  to  the  end  that 
Raid  land  might  be  cultivated,  the  advances 
paid  back  to  petitioner,  and  after  payment 
of  all  legal  claims,  charges  and  ezx>enses, 
the  balance  received  should  be  paid  over  to 
said  8aloy,  the  landlord,     (u 

The  petition  then  stated  that  8aloy,  in  dis- 
re|grd  of  his  contract,  did,  in  December. 
18S8,  proceed,  by  action  in  the  Twenty-fourth 
District  Court  In  and  for  the  Parish  of  Pla- 
quemines, to  a  suit  and  seizure  of  the  build- 
ings, the  growing  crop  and  the  crop  in 
process  of  manufacture  on  said  plantation, 
and  placed  the  sheriff,  in  possession  of  the 
same,  to  the  damage  of  petitioner  exceeding 
the  sum  due  him ;  that  he,  8aloy,  afterwards 
obtained  an  order  of  the  court  to  bond  the 
property  seized,  and  sold  the  same  and  con- 
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verted  it  to  his  own  use,  without  paying  pe- 
titioner the  balance  due  him  for  h&  advances 
under  said  contract;  which  balance  was 
shown  by  a  detailed  account  annexed  to  the 
petition,  by  which  it  appeared  that  Bloch 
had  received  only  $23,886.10  net  proceeds 
of  the  produce  of  the  plantation,  and  had 
advanced  in  money  and  supplies  (Including 
his  interest  and  commissions)  the  sum  (3 
$29,602.88 ;  leaving  a  balance  in  his  favor  of 
$6,266.23. 

The  petition  further  states  that  when  Saloy 
so  seized  and  converted  the  property,  the 
Dragons  were  not  indebted  to  nim ;  and  the 
said  property  was  subject  to  the  claim  of  the 
petitioner  for  the  balance  due  him  on  his 
said  advances,  which  has  not  been  paid  by 
said  Dragons  (who  are  without  means  to  pay 
the  same) ,  or  by  8aloy ;  and  that  said  acts 
of  Saloy  are  illegal,  unjust  and  malicious ; 
and  that  by  his  taking  possession  of  said 
crop,  stopping  the  business,  demoralizing 
the  hands  and  reVnoving  crop  and  machinery, 
he  deprived  the  Dragons  of  all  power  to  com- 
ply with  their  contract  with  tiie  petitioner, 
and  has  injured  and  damaged  the  petitioner 
in  a  sum  far  exceeding  the  sum  due  him  by 
them ;  and  so  the  defendant,  Saloy,  is  respon- 
sible for  the  said   amount  due  petitioner. 

To  this  petition  the  defendant,  Saloy,  filed 
exceptions : 

1st.  No  cause  of  action. 

2d.  Plaintiff  cannot  maintain  his  action 
until  he  has  first  obtained  judgment  against 
the  Dragons,  who  are  necessary  parties  to  the 
suit. 

8d.  That  the  Judgment  rendered  for  Saloy 
against  the  Dragons  cannot  be  questionea 
collaterally,  but  only  by  appeal  or  action  of 
nullity  to  set  aside  the  proceedings,  over 
which  this  court  has  no  jurisdiction. 

4th.  The  release  bond  given  by  defendant 
in  said  suit  to  the  Dragons  (to  get  possession 
of  the  property)  cannot  be  litigated  in  this 
suit. 

5th.  Exceptor  specially  pleads  the  Judg- 
ment rendered  in  said  suit  of  B.  Saloy  v. 
Pierre  B,  Dragon  and  A.  Dragon,  No.  617  of 
the  docket  of  Twenty-fourth  Judicial  Dis- 
trict Court  for  Parish  of  Plaquemines,  as  res 
aefjttdieata  of  the  necessity  for,  and  validity 
of,  the  writ  of  provisional  seizure  therein 
issued,  etc.  (the  record  of  that  suit  being 
filed  with  the  exceptions). 

Upon  argument,  these  exceptions  were 
overruled,  and  thereupon  Saloy  filed  an  an- 
swer and  plea  in  reconvention.  In  the  an- 
swer he  first  made  a  general  denial  of  the 
allegations  of  the  petition,  and  then  denied 
specifically  that  his  suit  against  the  Dragons, 
his  tenants  (to  wit.  No.  617  of  the  docket  of 
Twenty-fourth  Judicial  District  Court,  etc.), 
was  in  violation  of  any  afl;reement  made  by 
him  with  the  plaintiff,  or  that  his  acts  therein 
were  injurious  to  plaintiff,  or  illegal,  un- 
just or  ^nalicious,  as  chareed ;  but  he  avers 
that  the  plaintiff  appeared  and  ratified  de- 
fenduit's  acts  by  furnishing  the  sheriff  funds 
for  cultivating  the  plantation  and  harvesting 
and  manufacturing  the  crop,  after  tfae  pro- 
visional seizure ;  and  subsequently  leoeived 
from  the  sheriff  the  amount  of  tnoh  advances, 
which  were  paid  by  defendant 
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In  the  plea  of  reoonyention  the  defendant 
•et  up  Ills  title  as  landlord,  to  Monfiecoun 
plantation,  and  the  lease  by  which  the  Drag- 
ons held  it  from  him,  being  at  an  annual  rent 
of  $4,800,  secured  by  notes  of  $4,800  each. 
He  Uien  set  out  the  contract  made  by  the 
Dragons  with  the  plaintiff,  Bloch,  annexing 
a  copy  of  it  to  his  plea.  He  further  stated 
that  tne  Dragons  being  heavily  in  debt,  and 
unable  to  pay,  in  October,  1888,  two  of  their 
creditors  sued  them,  and  sequestered  and 
seized  100  barrels  of  rice  and  a  threshine 
machine,  subject  to  reconyenor's  landlord 
privilege  and  that  of  said  Bloch,  and  reoon- 
yenor  intervened  in  that  suit  to  protect  his 
*  interest,  and  afterwards,  in  November,  1888, 
l'^*j  brought  the  suit  complained  of  by  the  plain- 
tiff on  two  of  the  rent  notes  held  by  him 
and  obtained  a  provisional  seizure  of  the 
property  subject  to  his  lien  as  lessor,  and 
obtained  judgment  against  the  Dragons  for 
the  amount  of  the  two  notes,  less  certain  pay- 
ments made  on  one  of  them';  and  that  from 
the  sale  of  the  property  seized  he  only  real- 
ized, after  paying  claims  of  laborers,  and 
costs  and  charges,  the  sum  of  $1,2(58.28, 
which,  being  deducted  from  his  judgment, 
still  leaves  due  to  nim  the  sum  of  $6,017. 
This  amount  he  claims  from  the  plaintiff, 
Bloch,  by  way  of  reconvention,  because,  as 
he  avers,  Blodi  received  from  the  proceeds 
of  the  crop  of  the  plantation  a  surplus  of 
more  than  $7,000  over  and  above  all  his  ad- 
vances, commissions  and  other  lawful  claims. 

The  cause  was  tried  before  a  jury  on  these 
issues,  and  a  verdict  was  found  for  the 
plaintiff  of  $8,600.  Several  bills  of  excep- 
tions were  taken  during  the  trial,  but,  from 
the  view  we  have  taken  of  the  case,  it  is  un- 
necessary to  advert  to  them.  A  radical  ex- 
ception taken  by  the  defendant  at  the  begin- 
ning, and  always  insisted  upon,  is  that  the 
action  is  not  maintainable ;  and  that  if  the 
defendant  is  liable  at  all  to  the  plaintiff,  he 
cannot  be  made  to  respond  in  &is  form  of 
proceeding,  in  which  the  Dragons  are  not 
parties,  and  no  Judgment  is  shown  to  have 
been  recovered  against  them.  We  are  of 
opinion  that  this  exception  is  well  taken ; 
and,  in  order  to  explain  our  views,  it  is  nec- 
essary to  look  a  little  more  particularly  at 
the  laws  relating  to  the  respective  rights  of 
lessors  in  regara  to  the  rents  due  to  them, 
and  of  factors  advancing  moneys  on  supplies 
for  the  cultivation  of  a  plantation,  and  at 
the  alleged  contract  on  which  the  suit  is 
founded. 

In  treating  of  the  subject  of  privileges, 
the  Civil  Code  of  Louisiana,  by  article  8217, 
declares  as  follows : 

"The  debts  which  ave  privileged  on  eertaln 
movables  are  the  following : 

"1.  The  appointments  or  salaries  of  the 
overseers  for  the  current  year,  on  the  crops 
of  the  year  and  the  proceeds  thereof ;  debts 
due  for  necessary  supplies  furnished  to  any 
fium  or  plantation,  and  debts  due  for  money 
iS49]  actually  advanced  and  used  for  the  purchase 
of  necessary  supplies  and  the  payment  of 
necessaiy  expenses  for  any  farm  or  planta- 
tion, on  the  crops  of  the  year  and  tne  pro- 
ceeds thereof. 
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**  8.  The  rents  of  immovables  and  the  wages 
of  laborers  employed  in  working  the  same, 
on  the  crops  of  the  year,  and  on  the  furni- 
ture which  is  found  in  the  house  let,  or  on. 
the  farm,  and  on  everything  which  serves  to 

the  working  of  the  farm. 

•  •  •         •         «         • 

"The  privileges  granted  by  this  article, 
on  the  growing  crop,  in  favor  of  the  classes 
of  persons  mentioned,  shall  be  concurrent, 
except  the  privilege  in  favor  of  the  laborer, 
which  shall  be  ranked  as  the  first  privilege 
on  the  crop. " 

**  Article  8218.  The  right  which  the  lessor 
has  over  the  products  oi  the  estate,  and  oa 
the  movables  which  are  found  on  the  place 
leased,  for  his  rent,  is  of  a  higher  uaturer 
than  mere  privilege.  The  latter  is  only  en- 
forced on  tne  price  arising  from  the  sale  of 
movables  to  which  it  applies.  It  does  not 
enable  the  creditor  to  take  or  keep  the  effects 
themselves  speciallv.  The  lessor,  on  tlie 
contrary,  may  take  the  effects  themselves  and 
retain  them  until  he  is  paid.*' 

Under  the  title  ** Lease,"  in  the  same  Code,, 
are  the  following  provisions : 

**  Article  2706.  The  lessor  has,  for  the 
payment  of  his  rent,  and  other  obligations 
of  the  lease,  a  right  of  pledge  on  the  movable 
effects  of  the  lessee,  which  are  found  on  the 
property  leased. 

*'ln  the  case  of  predial  estates,  this  right 
embraces  everything  that  serves  for  the  lators 
of  the  farm,  the  furniture  of  the  lessee's 
house  and  the  fruits  produced  during  the 
lease  of  the  land." 

**  Article  2709.  In  the  exercise  of  this  right, 
the  lessor  may  seize  the  objects  which  are 
subject  to  it,  before  the  lessee  takes  them 
away,  or  within  fifteen  days  after  they  are 
taken  away,  if  they  continue  to  be  the  prop- 
erty of  the  lessee,  and  can  be  identified." 

By  an  Act  of  the  Legislature  of  Louisiana, 
approved  March  21,  1874,  it  was,  amongst 
other  things,  provided  as  follows : 

** Section  1.  Be  it  enaeUd,  etc,:  That  in  ad- 
dition to  the  privilege  now  conferred  by  law, 
any  planter  or  farmer  may  pledge  or  pawn 
his  growine  crop  of  cotton,  sugar  or  other 
agricultural  proaucts  for  advances  in  money, 
goods  and  necessary  supplies  that  he  may  re- 
quire for  the  production  of  the  same,  by 
entering  into  a  written  agreement  to  pledge 
the  same  and  having  the  agreement  recorded 
in  the  office  of  the  recorder  of  mortgages  of 
the  parish  where  said  cotton,  sugar  or  other 
agricultural  product  is  produced,  which  re- 
corded contract  ahall  give  and  confer  on  tho 
merchant  or  other  person  advancing  money, 

Soods  and  necessary  supplies  for  the  produc- 
on  of  the  said  agricultural  product,  a  right 
of  pledge  upon  the  said  crop,  the  same  as  if 
the  saia  crop  had  been  in  the  possession  of 
the  pledgee:  Provided,  That  Uie  right  of 
pledge  thus  conferred  shall  be  subonlinate 
to  that  of  the  claim  of  the  laborers  for  wages 
and  for  the  rent  of  the  land  on  which  tlie  crop 
was  produced." 

From  these  laws  it  will  be  seen  that  the 
privilege  or  pledge  of  the  landlord  for  his 
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rent  is  soperlor  to  the  privilege  given  by  the 
Civil  Coae  to  the  factor  who  fulvances  money 
or  necessary  sapplies  to  the  planter ;  and,  by 
the  proviso  of  the  Act  of  1874,  it  is  still  made 
superior  to  the  pledge  which  that  law  au- 
thorizes the  planter  to  make  to  the  factor  for 
his  advances.  It  was  in  view  of  this  superior 
riffht  of  tlie  lessor  that  Saloy  was  asked  to 
join  in  a  contract  between  the  Dragons  as 
planters  of  Monsecours  and  Simon  Bloch, 
who  agreed  to  make  advances  for  the  culti- 
vation thereof.  This  contract  was  made  by 
an  act  passed  before  a  notary  on  the  20th  of 
January,  1888.  by  which  the  two  Dragons 
declared  that,  requiring  to  have  goods  and 
necessary  supplies  furnished  and  moneys  ac- 
tually advanced  to  be  used  for  the  payment 
of  necessary  erpenaieB  and  laborers  to  plant, 
cultivate,  sow,  gather  and  manufacture  the 
crops  of  rice,  sugar,  molasses  and  other  prod- 
ucts to  be  made  or  raised  during  the  present 
veor  on  the  Monsecours  plantation,  situated 
In  the  Parish  of  Plaquemines,  etc.,  thev  had 
contracted  a  loan  of  the  sum  of  t7,500  of 
{S45]  and  from  Simon  Bloch,  of  this  oitv  [New 
Orleans],  and  as  evidence  of  such  loan  the 
said  Pierre  B.  Dragon  had  furnished  three 
certain  promissory  notes  for  the  sum  of  $2,600 
each,  .  .  .  which  said  notes  were  de- 
livered unto  said  Simon  Bloch.  •  .  .  And 
in  order  to  more  fully  secure  the  punctual 
payment  of  all  such  advances  ana  moneys 
advanced  or  to  be  advanced  as  aforesaid, 
costs,  charges,  expenses,  commissions  and 
attorney's  fees,  a  special  lien  and  mortgage 
or  privileffe  was  therebv  granted  and  recog- 
nized for  uie  full  sum  of  $16,000,  on  any  and 
all  crop  or  crops  of  rice,  sugar,  molasses  and 
other  products  that  might  be  planted,  grown, 
raised  and  gathered,  or  made  and  manufac- 
tured during  the  year  1888  on  the  said  plan- 
tation. The  act  also  contained  an  obligation 
to  diip  and  consign  the  entire  crop  of  rice, 
sugar,  molasses  and  other  products  made  on 
the  said  plantation  durinff  the  year  1888  to 
the  said  mortgagee  [Blocn]  in  the  Citv  of 
New  Orleans,  whenever  required  or  notified 
so  to  do  by  him  or  his  assigns,  in  default  of 
which  the  mortgagee  or  assigns  were  author- 
ized to  sequester  uie  crops  or  proceeds  there- 
of, in  whosesoever  hands  the  same  might  be, 
regardless  of  any  sale  or  transfer.  After 
various  other  agreements  and  stipulations 
contained  in  the  act  between  the  Dragons  and 
Bloch,  a  final  clause  was  inserted  containing 
an  amement  or  concession  of  Bertrand  Saloy, 
the  defendant  below,  which  laid  the  foundGa- 
tion  of  the  present  action.  It  is  here  inserted 
wtrbtUim: 

« And  here  appeared  and  intervened  herein 
Bertrand  Saloy,  who.  after  having  read  and 
taken  coffnizance  of  what  is  hereinbefore 
written,  declared  that  he  consents  and  anees 
that  his  claim  and  demands  as  lessor  of  the 
aforesaid  'Monsecours  plantation'  shall  be 
subordinate  and  inferior  in  rank  to  the  claims 
and  privileges  of  said  Bloch  as  the  furnisher 
of  supplies  or  for  advances  furnished  under 
this  contract;  and  that  said  Bloch  shall  be 
reimbursed  from  the  crops  of  1888  made  on 
said  place  the  full  amount  of  his  advances 
hereunder  without  regard  and  in  preference 
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to  the  demands  of  said  Saloy  for  the  ranta) 
of  said  plantation ;  provided,  however,  that 
three  hundred  and  fifty  sacks  of  seed  rice 
shall  remain  or  be  left  on  said  plantation  out 
of  the  crop  of  this  year  for  the  purposes 
thereof  for  the  year  1884." 

We  do  not  think  that  this  clause  contains 
any  such  contract  as  is  averred  in  tlie  petition 
of  the  plaintiff.  It  is  there  averred  that 
Saloy  appeared  in  said  act  and  made  himself 
a  party  to  said  agreement,  and  bound  him- 
self by  said  act  and  said  agreement  to  carry 
out  the  terms  and  conditions  thereof,  etc. 

There  is  nothing,  as  it  seems  to  us,  in  the 
agreement  of  Saloy,  which  engages  him  to 
any  guaranty  of  the  contract  of  the  Dragons 
with  Bloch ;  nothing  to  show  that  he  com- 
mitted himself  in  any  degree  to  the  fulfill- 
ment of  said  agreements  on  the  part  of  the 
Dragons.  It  contains  merely  a  waiver  od 
his  part  of  his  priority  in  rank  as  lessor  of 
the  plantation.  He  simply  consents  and 
agrees  that  his  claim  shall  be  subordinate 
and  inferior  in  rank  to  the  claims  and  privi- 
leges of  Bloch,  and  that  Bloch  shall  be  re- 
inSioursed  for  his  advances  without  regard  to 
any  preference  to  the  demands  of  said  Salov. 
That  is  all.  This  consent  and  waiver  only 
placed  Saloy  in  the  position  of  a  second  in- 
cumbrancer, having  himself  a  pledge  on  the 
crops  of  the  plantation,  but  subject  to  a 
superior  pledge  or  mortgage  in  favor  of  Bloch 
for  his  aavances. 

The  question  then  arises  whether  Salov 
was  prevented  by  his  said  waiver  from  insti- 
tuting suit  and  seizure  of  Uie  crop  for  hia 
own  claim  for  rent.  We  know  of  no  law  or 
rule  of  practice  in  Louisiana  which  prevented 
him  frem  instituting  such  suit.  It  is  true 
that  the  net  proceeds  of  the  crop  in  his  hands, 
resulting  from  his  seizure  and  sale  thereof^ 
was  liable  to  the  claim  of  Bloch. 

The  Code  of  Practice  provides  for  sales  by 
the  sheriff  subject  to  the  rights  of  those  hav- 
ing prior  liens  or  privileges,  and  the  pur- 
chaser at  sudi  sales  takes  the  property  subject 
to  those  liens,  and  is  credited  for  the  amount 
thereof  on  the  purchase  money  of  the  adju- 
dication. Arts.  070,  688.  And  by  article 
709:  ''The  hypothecary  action  lies  against 
the  purdiaser  of  property  seized,  which  is 
subject  to  privileges  or  mortgagees,  in  favor 
of  such  oreditors  as  have  said  privileges  and 
mortgages,  in  the  same  manner  and  under  the 
same  ruleA  and  restrictions  as  are  applicable 
to  a  third  possessor  of  a  mortgaged  property. " 

The  crop  and  property  sold  by  Baloy  was 
undoubtealy  subject  to  the  plaintiff's  pledge 
to  the  extent  of  the  amount  due  to  him  from 
the  Draeons,  and  he  is  entitled  to  an  account 
from  SaToy  for  that  amount  to  the  extent  of 
the  net  proceeds  of  said  sale.  But  his  claim 
against  Saloy  is  an  equitable  one,  and  in  the 
Imited  States  court  can  only  be  pursued  on 
the  equil^  side  on  a  bill  for  an  account,  in 
which  all  eouitable  deductions  would  be  al- 
lowed for  uie  claims  of  laborers  and  other 
preferred  crediton;  and  in  such  suit  an  in- 
quiry would  be  had  as  to  the  amount  of 
Bloch's  claim  against  the  Dragons,  and  they 
would  be  necessary  parties.  The  debt  for 
which  the  plaintiff  sues  Saloy  la  their  debt, 
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and  yet  they  are  not  cited  and  no  judgment 
has  been  obtained  against  them.  It  seems  to 
us  altogether  an  irregular  proceeding. 

The  present  suit  is  an  action  for  damages 
against  Saloy  for  instituting  proceedings  and 
seizing  the  crops  for  the  purpose  of  collect- 
ing his  rent.  Such  an  action  cannot  be 
maintained,  for  Sal 07  was  not  preyented  by 
any  law  from  instituting  such  proeeedings 
for  the  reooyery  of  his  rent.  He  did  nothing 
that  he  was  not  entitled  to  do,  though  he  be- 
came liable  to  account  to  Bloch  for  the  net 
proceeds  of  the  crop,  as  before  mentioned,  so 
far  as  might  be  neo^sary  for  the  satisfaction 
of  Bloch's  claim,  when  duly  adjudicated. 
In  our  judgment,  therefore,  the  exception 
taken  by  SaToy  to  the  petition  in  this  case 
was  well  founded,  and  the  action  was  not 
maintainable.  Ths  Judgment  qf  the  Circuit 
Court  ii  rever$edt  and  the  eauee  remanded,  with 
direetiom  to  enter  Judgment  for  the  dtfendaiU, 


14501      I'HB  DISTKIOT  OF  COLUMBIA,  I%f.  in 

Brr.f 

V, 

HENRY  B.  WOODBURY. 

(See  8.  OL  Beporter*8  ed.  460-i67.) 

Dietrict  of  Columbia,— liability  for  ir^furies  arie- 
ingfrom  dtfeetite  etreete  ana  eideiealke—Aet 
ef  1878—owner$hip  tf  etreete — neglect  of  eom' 
mieeionere  eeideneeqf  damagee—ol^eetione  te 
teetimony  —  rtfueal  ef  inetruetione—eteno- 
graphic  report. 

V  This  court  reafflrms  the  deotakm  In  Bamee  t. 
DietnetofCMumMa,9i  U.  a  540  (28:  MO),  that  the 
District  is  Uable,  as  a  municipal  corporation,  for 
injuries  to  indiriduals  arising  from  its  nefligenoe 
in  thn  construction  of  a  worlc  which  it  is  author- 
iied  to  construct  and  maintain,  and  for  those  aris- 
tng  from  a  defectiye  condition  of  its  streets  and 
■ide-walks,  without  regard  to  the  manner  of  m>- 
pointment  of  its  ofllcen* 

%  The  municipal  oorporation  of  that  District,  as 
created  by  the  Act  of  1878,  is  liable  to  the  same 
extent  for  injuries  to  indiTlduals  from  neffligence 
in  maintaining  in  safe  condition  the  streets  and 
sidewalks  of  Washington,  as  was  the  District  un- 
der the  laws  in  force  when  the  canse  of  action  In 
the  Barnes  Cose  arose. 

9,  That  the  fee  simple  of  the  streets  in  the  Cttj  of 
Washington  is  in  the  United  States  does  not  af- 
fect such  liability. 

4b  The  neglect  of  the  oommlBBioDers  to  keep  the 
public  ways  of  tbs  otty  la  safe  condition  is  the 
neglect  of  the  mnnloi|ial  oorporaUon,  although 
they  are  subject  to  the  permiinentiauthority  of 
Gon^ress. 


Vcfrm.'-What  eoneUtutee  a  piMie  MOMtooy. 
note  to  Manchester  t.  Briosson,  SS:  10B8L 

AMU>thee(mimtm4atmUabQitty  to  repair  Mghwaye^ 
see  note  to  Prorldence  t.  dapp,  ISe  VL 

ABtoliabOttytorepakrhMfhwayeinUnUedatatee; 
et^etvandeowoenienuof^  amieed  queetUmcf  law 
-andfaeii-^me  note  to  FItoh  t.  Grelghton,  IS:  60S. 

AeteHahQitt^cf  thkrd  permme  to  etty  or  town  fbr 
dawKiiies  fseoosrsd  aoakwt  U  for  luxuries  from  ob- 
etruettone  ordeftete  In  Knite^see  noU  to  Ohlcago  t* 
Bobbtai,  ITi  ML 
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S.  Where  the  Injury  was  to  a  physician,  STldenc* 
of  his  contributions  to  medical  journals  on  med- 
ical subjects  is  admissible  on  the  question  of  dam- 


0.  Brldence  tending  to  show  how  long  a  bole  in  s 
sidewalk  was  left  unguarded,  and  tending  to  show 
the  character  of  the  ordinary  pursuits  of  the  per- 
son  Injured  and  the  ezsent  to  which  the  Injury 
prevented  him  from  following  those  pursuits, 
and  his  mental  and  bodily  suffering,  is  admissible. 

7.  Vague  objections  to  teetimony  are  without 
weight  before  an  appellate  court  In  such  a  case^ 
they  should  point  out  some  spedflo  defect  in  the 
ohsracter  of  the  evidence. 

SL  Where  the  charge  to  the  jury  correctly  states 
the  whole  law  applicable  to  the  case  and  covers 
all  the  issues  and  every  possible  view  of  the  evi- 
dence, the  refusal  to  give  other  Instruotioos 
asked  is  not  error. 

0.  Where  it  does  not  appear  from  the  record  that 
the  court  below  declined  to  pass  upon  any  ques- 
tion which  it  was  lis  duty  to  consider,  a  steno- 
graphic report  of  its  oral  opinion  cannot  control 
the  record  by  showing  that  it  refused  to  consider 
one  of  the  grounds  for  a  new  trlaL 

[No.  284.] 
Argued  Mar.  t7,tS,1890.  Decided  May  19, 1890. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  to  review  a  judgment 
against  the  District  of  Columbia  for  damages 
for  personal  injuries  arising  from  Uie  defect- 
ive character  of  a  sidewalk  in  the  City  of 
Washington.  Affirmed, 
The  facts  are  stated  in  the  opinion. 

Mr.  Henry  E«  Davis  for  plaintiff  in 
error. 

Meeert.  James  Coleman  and  J.  M.  Wil- 
son for  defendant  in  error. 

Mr.  Juetiee  Harlan  delivered  the  opinion 
of  the  court : 

£arly  in  the  evening  of  December  6,  1881, 
the  defendant  in  error,  while  passing  on  the 
sidewalk  near  the  north  entrance  of  the  Riggs 
House  on  O  Street  in  the  City  of  Washing- 
ton, fell  into  a  hole,  whereby  he  sustained 
personal  injuries  of  a  serious  character. 
Claiming  that  the  sidewalk  was  not  in  a  safe 
'condition  for  use  by  the  public,  and  that  the 
district  authorities  had  been  grossly    negli- 

gent  in  not  keeping  it  in  proper  repair,  he 
rought  this  action  to  recover  damages  for 
such  injuries.  The  plea  was  not  guilty. 
A  veidict  for  fifteen  thousand  dollars  was  re- 
turned against  the  District,  and  a  judgment 
in  conformity  therewith  was  entered.  That 
Judgment  having  been  affirmed  by  the  general 
term  the  case  has  been  brought  here  for  re-ex- 
amination. 

The  question  to  be  first  considered  is  whether 
the  District  of  Columbia  is,  under  any  cir- 
cumstances, liable  in  danmges  for  personal 
injuries  resulting  from  the  unsafe  condition 
of  the  avenues,  streets  and  sidewalks  in  the 
City  of  Washington.  The  charge  of  the 
court  below  procee<led  upon  the  ground  that 
such  liability  existed.  The  District  contends 
here,  as  it  did  at  the  trial,  for  the  opposite 
view.  And  it  insists  that  the  question  is 
not  concluded  by  the  decision  in  Bamee  r. 
Dietrict  of  Columbia,  91  U.  S.  540  [28:440]. 
The  argument  in  support  of  this  proposition 
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ft^awm^  thmt  the  relations  between  the  gOY- 
enunent  of  the  District  and  the  public  have 
been  so  materially  changed  by  legislation 
enacted  since  the  JSamea  Case,  that  Uie  prin- 
ciples therein  announced  have  no  application 
to  Uie  present  case.  This  suggestion  renders 
it  necessary  to  ascertain  precisely  what  was 
decided  in  the  former  case. 

Jt  arose  under  the  Act  approved  February 
91,  1871  (16  Stat.  419,  chap.  62),  creating  the 
**  District  of  Columbia"  a  body  corporate  for 
municipal  purposes,  with  power  to  contract 
and  be  contracted  with,  to  sue  and  be  sued, 
to  plttui  and  be  impleaded,  to  have  a  seal  and 
to  exercise  all  other  powers  of  a  municipal 
corporation  not  inconsistent  with  the  Consti- 
tutum  and  laws  of  the  United  States,  or  with 
that  Act.  Provision  was  made  for  the  ap- 
pointment by  the  President,  with  the  consent 
of  the  Senate,  of  a  governor,  secretary,  board 
of  health,  board  of  public  works  and  a  leg- 
islative assembly  composed  of  two  bodies, 
whose  power  of  legislation  extended  to  all 
rightful  subjects  <3  legislation  within  the 
District,  consistent  with  the  Constitution  of 
[458]  the  United  States  and  that  Act.  The  streets, 
avenues,  alleys  and  sewers  of  Washington, 
together  with  all  other  works  intrusted  to 
their  charge  by  the  legislative  assembly  or 
by  Congress,  were  placed  under  the  entire  con- 
trol of  the  board  of  public  works,  with  au- 
thority to  make  all  regulations  they  deemed 
necessary  for  keeping  them  in  repair.  It 
was  also  required  to  disburse  **  upon  their 
warrant  all  moneys  appropriated  by  the 
United  States  or  the  District  of  Columbia, 
or  collected  from  property -holders  in  pur- 
suance of  law,  for  the  improvements  of  streets, 
avenues,  alleys  and  sewers,  and  roads  and 
bridges,  *  and  to  "  assess,  in  such  manner  as 
shall  be  prescribed  by  law  upon  the  property 
adjoining  and  to  be  specially  benefited  by  the 
improvements  authorized  by  law  and  made 
by  them,  a  reasonable  proportion  of  the  cost 
of  the  improvement,  not  exceeding  one  third 
of  such  cost,  which  sum  shall  he  collected 
is  all  other  taxes  are  collected." 

It  was  contended  in  the  Bonus  Oase  that 
the  board  of  public  works  was  not  a  depart- 
ment or  subordinate  agency  of  the  District 
of  Columbia,  but  a  federal  commission,  hav- 
ing exclusive  power  to  make  such  regula- 
tions as  it  deemed  necessary  for  keeping  in 
repair  the  streets,  avenues,  alleys,  sewers, 
roads  and  bridges  committed  to  their  control. 
This  view  was  rejected  by  the  court.  Al- 
though that  board  was  dependent  upon  both 
Congress  and  the  legislative  assembly  of  the 
District,  and  was  the  hand  and  agent  both  of 
the  United  States  and  of  the  District,  it  was 
held  to  be  the  representative  and  a  part  of 
the  municipal  corporation  created  by  the  Act 
of  1871,  and  that  its  proceedings  and  acts  in 
cepairing  and  improving  public  streets  were 
the  proceedings  and  acts  of  that  corporation. 
The  District  was  held  liable  for  the  injury 
there  complained  of  upon  the  principle, 
which  the  court  declared  to  be  sound  and  sup- 
ported by  numerous  and  well-considered  aa- 
Judications  in  this  country  and  in  Ihiffland, 
that  a  municipal  corporation,  as  distin- 
guished from  a  corporation  organized  for  pri- 
vate gain,  is  liable  for  injuries  to  individ- 


uals arising  from  negligence  upon  its  part 
in  the  construction  of  works  wnich  it  was 
authorized  to  construct  and  maintain.  And 
it  was  expressly  declared  thai  it  was  not  of  [468] 
the  slightest  consequence,  in  principle,  by 
what  means  the  officers  of  the  District  were 
''placed  in  position,  whether  they  are  elected 
by  the  people  of  the  municipality,  or  ap- 
pointed by  the  President  or  a  governor. 
The  people  are  the  recognized  source  of  all 
authority,  state  and  municipal ;  and  to  this 
authoritv  it  must  come  at  last,  whether  im- 
mediately or  by  circuitous  process."  91  U. 
S.  545[&:441]. 

Has  there  been  any  suck  change  in  the  gov- 
ernment established  for  this  District  as  will 
take  Uie  present  case  out  of  the  rule  announced 
in  the  Barnes  Case?  In  the  revision  of  the 
Statutes  relating  to  the  District,  the  clause  of 
the  Act  of  1871.  declaring  the  District  of  Col- 
umbia (Rev.  Stat.  D.  C.  p.  2,  §  2)  to  be  a 
body  corporate  for  municipal  purposes,  with 
power  to  contract,  etc.,  was  retained.  By 
the  Act  of  June  20, 1874,  for  the  government 
of  the  District  and  for  other  purposes  (18  Stat. 
116,  chap.  887),  previous  statutes  providing 
for  the  District  a  governor,  secretary,  legis- 
lative assemblv,  board  of  public  works  and 
a  delegate  in  Congress  were  repealed,  and  all* 
the  power  and  authority  then  vested  in  the 
governor  and  board  of  public  works,  except 
as  limitedby  that  Act,  were  vested  in  a  com- 
mission, composed  of  three  persons,  to  be 
appointed  by  the  President  with  the  consent 
01  the  Senate.  But  by  the  Act  of  June  11, 
1878  (20  Stat.  102,  chap.  180),  a  permnncnt 
form  of  government  for  the  District  was  es- 
tablished. It  provided  that  **the  District  of 
Columbia  shall  remain  and  continue  a  munic- 
ipal cor[>oration,  as  provided  in  section  two 
of  the  Revised  Statutes  relatin^^  to  said  Dis- 
trict," and  that  the  commissioners  therein 
provided  for  should  ''be  deemed  and  taken 
as  officers  of  such  corporation."  Those  com- 
missioners, consisting  of  two  persons,  to  be 
appointed  by  the  President,  with  the  consent 
of  the  Senate,  and  an  officer  of  the  engineer 
corps,  detailed  for  that  purpose,  were  vested 
witn  all  the  powers,  rights,  duties  and  privi- 
leges, and  all  the  property,  estate  and  effects 
then  lawfully  exercised  by  and  vested  in  the 
commissioners  of  the  District,  including  the 
power,  among  others,  to  apply  the  taxes  or 
other  revenues  of  the  District  to  the  payment 
of  its  current  expenses,  the  support  of  the 
public  schools,  the  fire  department  and  the 
police,  but  making  no  contract  nor  incurring  [4641 
any  obligations  ower  than  such  as  were  pro- 
vided in  that  Act  and  should  be  approved  by 
C'Ongress ;  to  collect  taxes  theretofore  lawful ly 
asse&ed  and  due,  or  to  become  due,  but 
without  anticipating  taxes  by  selling  or  hy- 
pothecating them ;  to  abolish  offices,  consoli- 
date two  or  more  offices,  reduce  the  number 
of  employes,  remove  from  office  and  make 
appointments  to  any  office  under  them  author- 
ized by  law ;  and  to  erect,  light  and  maintain 
lamp-posts,  with  lamps,  beyond  the  city  lim- 
its.   §§  1,  2,  8. 

It  was  made  their  Antj  to  submit  annually 
to  the  Secretary  of  the  Treasury,  for  his  ex- 
amination and  approval,  a  detailed  statemeti^ 
"of  the  work  proposed  to  be  undertaken  b^ 
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them"  during  the  then  ensuing  fiscal  year,  and 
the  estimated  cost  thereof,  as  well  as  the  cost 
of  constructing,  repairing  and  maintaining 
'  all  bridges  authorized  by  law  across  the  Po- 

tomac and  other  streams  within  the  District, 
the  cost  of  maintaining  all  public  institu- 
tions of  charity,  reformatories  and  prisons, 
then  belonging  to  or  supported  in  whole  or 
in  part  by  the  District,  and  the  expenses  of 
the  Washington  aqueduct  and  its  appurte- 
nances, together  with  an  itemized  statement 
and  estimate  of  the  amount  necessary  to  de- 
fray the  expenses  of  the  District  for  the  then 
ensuing  fiscal  year.  These  estimates  it  became 
the  duty  of  the  Secretary  of  the  Treasury  to 
examine*  and  approve  or  disapprove,  or  sug- 
gest such  change  in  them  as  the  public  inter- 
est demanded,  the  result  to  be  certified  to  the 
commissioners,  who  were  required  to  trans- 
mit the  same,  with  the  original  estimates,  to 
Congress.  The  Act  provided  that  ''to  the 
extent  to  which  Congress  shall  approve  of 
said  estimates.  Congress  shall  appropriate  the 
amount  of  fifty  per  centum  thereof ;  and  the 
remaining;  fifty  per  centum  of  such  approved 
estimates  shall  be  levied  and  assessed  upon 
the  taxable  property  and  privileges  in  said 
Pistrict  other  than  the  property  of  the  United 
States  and  of  the  District  of    Columbia." 

88. 
[465]  It  also  provides  that  when  any  repairs  of 

streets,  avenues,  alleys  or  sewers  within  the 
District  are  to  be  made,  or  when  new  pave- 
ments are  to  be  substituted  in  place  of  those 
worn  out,  new  ones  laid,  new  streets  opened, 
sewers  built,  or  any  wor^  the  total  cost  of 
which  shall  exceed  $1,000,  the  work  shall  be 
given  out  upon  advertisement,  the  lowest  re- 
sponsible bid  to  be  accepted  by  the  commis- 
sioners, though  they  have  the  risht,  in  their 
discretion,  to  reject  all  proposals  made.  It 
further  provides  that  the  ^  United  States  shall 
pay  one  half  of  the  cost  of  all  work  doae 
uncler  the  provisions  of  this  (5th)  section, 
except  that  done  by  railway  companies,  which 
payment  shall  be  credited  as  part  of  the  fifty 
per  centum  which  the  United  States  shau 
contribute  towards  the  expenses  of  the  Dis- 
trict of  Columbia  for  that  year ;  and  all  pay- 
ments shall  be  made  by  the  Secretary  of  the 
Treasury  on  the  warrant  or  order  of  the  com- 
missioners of  the  District  of  Columbia  or  a 
majority  thereof,  in  such  amounts  and  at  such 
times  as  they  may  deem  safe  and  proper  in 
view  of  the  progress  of  the  work."  The 
Act  places  the  police,  schools,  board  of 
health  and  sanitary  inspectors  of  the  District 
all  under  the  charge  and  control  of  the  com- 
missioners. • 

We  have  made  this  extended  analysis  of  the 
provisions  of  the  Act  of  1878  because  of  the 
earnest  contention  of  the  counsel  for  the  de- 
fendant, that,  while  the  District  of  Colum- 
bia is  still  a  municipal  corporation,  under 
iia  present  form  of  government  it  has  not, 
''as  a  municipal  corporation,  the  features  in- 
volving it  in  the  liability  under  considera- 
tion." The  reasons  assigned  by  counsel  for 
this  contention  have  been  carefully  considered 
with  the  result  that,  in  oar  judgment,  the 
municipal  corpoimtion  cfeated  by  the  Act  of 
1878  is  subject  to  preciaely  the  same  liability 
for  injuries  to  inaividuaii,  arising  from  the 
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negligence  of  the  commissioners  or  of  the  offi- 
cers under  them  in  maintaininjg^  in  safe  condi- 
tion, for  the  use  of  the  public,  the  streets, 
avenues,  alleys  and  sidewalks  of  the  City  of 
Washincrton,  as  was  the  District  under  the 
laws  in  lorce  when  the  cause  of  action  in  the 
Barnes  Case  arose.  It  is  said  that  the  present 
corporation,  as  a  corporation,  has  nothing  to 
do  with  the  streets.  That  pould  have  been 
said  with  equal  propriety  in  reference  to 
the  old  corporation,  when  the  streets  were 
under  the  control  and  supervision  of  Uie 
board  of  public  works.  Yet  that  board  was 
held  to  be  a  part  of  the  municipal  corpora- 
tion. Its  acts,  within  the  scope  oi  its  powers, 
were  deemed  the  acts  of  the  corporation.  Its 
negligence,  in  the  care  of  streets,  was  held 
to  be  Uie  negli^nce  of  the  mimicipal  corpora- 
tion of  which  It  was  a  part.  So,  in  this  case, 
the  commissioners,  having  full  control  of  tlie 
streets,  are  under  a  dutv  to  keep  the  public 
ways  of  the  city  in  such  condition  that  they 
can  be  used  with  reasonable  safety.  Their 
neglect  in  that  matter  is  the  neglect  of  the 
municipal  corporation  of  which  they  are  the 
responsible  representatives,  although  subject 
to  the  paramount  authority  of  Congress. 

It  is  suggested  that,  the  District  is  without 
the  means  to  perform  the  supposed  neglected 
duty ;  that  none  of  its  officers  can  pay  a  judg- 
ment against  it  and  that  no  process  against  it 
could  enforce  payment ;  that  even  a  manda- 
mus against  it  to  levy  a  tax  would  be  futile, 
because  neither  the  District  nor  the  commis- 
sioners can  levy  a  tax  for  any  purpose ;  and 
that  no  judgment  against  it  can  be  paid  ex- 
cept by  warrant  upon  the  treasury,  pursuant 
to  an  appropriation  by  Congress.  We  do  not 
perceive  that  these  considerations  materially 
affect  the  principle  upon  which  the  decision 
in  the  Bames  Case  rests.  That  streets,  avenues, 
pavements,  sidewalks  and  sewers  in  Washing- 
ton are  established,  repaired  and  maintained, 
ini)art,  by  appropriations  made  by  Congress, 
and,  in  part,  by  taxation  upon  private  prop- 
erty, does  not  change  the  fact  that,  bv  an  ex- 
press declaration  of  Congress,  the  District  i» 
created  a  body  corporate  for  municipal  pur- 
pose. Because  it  was  a  municipal  corporation 
proper,  as  distinguished  from  a  corporation 
established  as  an  agency  of  the  government 
creating  it,  this  court  held  in  the  Barnes  Cast 
that  it  was  responsible  for  such  negligence  ot 
its  officers  having  the  care  of  streets,  avenues 
and  sidewalks,  as  resulted  in  personal  inlu- 
ries  to  individuals.  The  source  from  which 
the  District  obtains  the  means  for  maintain- 
ing public  highways  in  the  city  is  of  no  con- 
sequence, so  long  as  Congress  has  made  it. 
and  permits  it  to  remain,  a  mere  municipal 
corporation,  with  such  xunctioni  m  pertain 
to  municipal  corporations  proper.  This  mu- 
nicipal feature  was  emphasized  in  Metropolitan 
R  Co,  V.  District  qf  Columbia,  182  U.  8.  1,  7 
[88 :  381,  2841 ,  where  it  was  said  that  the  cor- 
porate capacity  and  the  corporate  liabilities 
of  the  District  remained  as  they  were  before 
the  Act  of  1878,  and  that  its  character  as 
a  mere  municipal  corporation  bad  not  been 
changed.  Having  that  character,  we  held,  in 
that  case,  that  the  District  was  subject  to  the 
ordinary  rules  governing  the  law  of  procedure 
between  private  persons,    and  was  therefore 
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embraced  by  the  Maryland  Statute  (rf- Limita- 
tions of  1715. 

It  is  further  said  that  the  fee  simple  of  the 
streets  in  the  GiiY  of  Washington  is  in  the 
United  Stat^  and  that  that  fact  is  entitled 
to  mat  weight.  This  point  was  made  in 
the^ltim^  Case  and  distinctly  overruled.  The 
court  there  said :  **  We  do  not  perceive  that 
the  circumstance  that  Uie  fee  of  the  streets  is 
in  the  United  States,  and  not  in  the  munici- 
pal corporation,  is  material  to  the  case.  In 
most  of  Uie  cities  of  this  country  the  fee  of 
the  land  belongs  to  the  adjacent  owner ;  and 
upon  the  discontinuance  of  the  street,  the 
possession  would  revert  to  him.  The  streets 
and  avenues  in  Washington  have  been  laid 
out  by  competent  authority.  The  power  and 
the  auty  to  repair  them  are  undoubted  and 
would  not  be  different  were  the  streets  the  ab- 
solute property  of  the  corporation.  The  only 
questions  can  be  as  to  the  particular  person 
or  body  by  which  the  power  shall  be  exercised, 
and  how  far  the  liability  of  the  city  extends. " 

Without  further  discussion,  we  adjudge, 
upon  the  authority  of  Barnes  v.  District  of  Ooi- 
umHa,  that  the  District  is  liable  for  such  neg- 
ligence upon  the  part  of  its  officers  as  is 
clmrged  in  the  plaintiff's  declaration.  That 
case  was  determined  in  1876,  and  has  never 
been  questioned  by  any  subsequent  decision  in 
this  court.  On  the  contrary,  its  authority  was 
recognized  in  Metropolitan  B,  Co,  v.  District 
of  (MumJbia  and  in  Brown  v.  District  of  Col- 
unUda,  127  U.  8.  579,  686  [82 :  262,  264],  and 
the  principles  announced  In  it  were  applied 
in  District  of  Cotwmbia  v.  MeEUigoU,  117  U. 
8.  621  [29:946].  If  the  rule  announced  in 
the  Barnes  Case  is  not  satisfactory  to  Con- 
gress, it  can  be  abrogated  by  statute. 

We  proceed  to  examine  the  objections  urged 
by  the  District  to  the  admission  of  evidence. 
The  first  one  relates  to  the  plaintiff's  testi- 
mony in  reference  to  his  contributions  to 
[458]  medical  journals  upon  various  medical  sub- 
jects. At  the  trial  below  he  gave  evidence 
tending  to  show  that  at  the  time  of  the  acci- 
dent he  was,  and  had  been  since  1864,  a  resi- 
dent practicing  physician  of  Washington; 
Uiat  between  eignt  and  nine  o'clock  of  the 
evening  of  December  6,  1881,  while  walking 
with  his  sister  on  the  south  side  of  O  Street, 
between  Fourteenth  and  Fifteenth  Streets 
Northwest,  he  stepped  on  a  board  covering  a 
hole  in  the  sidewalk  adjoining  the  Riggs 
House,  and,  the  board  breaking  or  bending, 
he  fell  into  the  hole  underneath  it,  was  se- 
verely and  permanently  injured,  and  his 
ability  to  prosecute  his  studies  and  to  pur- 
sue his  profession  greatly  impaired.  Wnile 
under  examination-in-chief,  his  counsel  pro- 
pounded to  him  this  question :  **  State,  Doc- 
tor, if  yon  please,  whether  or  not  you  had  at 
that  time  or  prior  to  the  time  of  this  acci- 
dent been  a  contributor  to  any  medical  journal 
of  this  country  or  abroad — ^the  old  country — 
of  any  articles  or  essays  on  diseases  known 
to  the  professicm.''  To  this  question  the 
plaintiff  answered:  **I  have  been  for  years 
a  regular  contributor  in  the  Philadelphia 
Medical  Times ;  also  to  the  Yireinia  Journal, 
a  medical  monthly  published  in  Richmond, 
and  other  journals.^  The  defendant  at  the 
time  objected  to  the  question,  and  answer, 
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but,  the  objections  being  overruled,  it  ex- 
cepted to  the  ruling  of  the  court.  At  a  sub- 
sequent stage  of  the  trial  the  plaintiff,  being 
recalled  as  a  witness  in  his  own  behalf,  of- 
fered to  prove  that  he  had  in  his  possession 
certain  written  articles  for  medical  journals 
and  medical  works  on  obstetrics  and  gyne- 
cology, and  that  he  had  been  quoted  as  an 
authority  upon  certain  subjects ;  to  which  the 
defendant  objected,  but  the  court  overruled 
the  defendant's  objection  anc!  permitted  said 
testimony  to  be  given  as  follows:  "* Atkin- 
son's Therapeutics  of  Gynecology  and  Ob- 
stetrics and  Wood's  Library  Minor  Surgical 
Gynecology,  by  Paul  F.  Munde  (which  hookn 
were  produced  and  examined  by  the  witness 
before  the  jury),  are  text-books  in  the  medi- 
cal profession,  and  that  on  pages  78  and  140 
of  said  first-named  book  were  articles  written 
by  himself,  or  reference  made  to  him,  and 
also  at  paee  217  of  the  last  book  referred  to ; 
also  that  in  the  Virginia  Medical  Monthly 
for  August,  •1876,  there  is  an  article  by  the 
plaintiff  on  the  therapeutic  use  of  certain 
remedies,  and  also  in  the  American  Journal 
of  Obstetrics  there  is  an  article  by  plaintiff 
on  the 'Application  of  Nitric  Acid  in  En- 
docervicitis  and  Endometritis,'  and  also  a 
translation  of  one  of  plaintiff's  articles  in 
a  French  journal,  entitled  'Annales  de  Gy- 
necologic,' in  April,  •1875,  and  also  in  a 
French  journal,  *The  Review  of  Medical 
and  Surgical  Therapeutics,'  of  May,  1876." 
To  the  action  of  the  court  in  overruling  the 
defendant's  objection  and  permitting  this 
testimony  to  be  given ,  and  to  the  testimony 
itself,  the  defendant  excepted. 

This  evidence  was  competent  upon  the  is- 
sue as  to  damages.  It  indicated  the  nature 
of  the  plaintiff's  pursuits,  and,  in  connec- 
tion with  other  evidence  showing  the  serious 
and  permanent  character  of  the  injuries  re- 
ceived by  him,  that  his  capacity  to  prose- 
cute his  studies,  and  to  follow  his  orainary 
pursuits,  was  impaired.  The  defendant  in- 
sists that  the  evidence  should  have  been  re- 
jected because  it  did  not  appear  that  the  plain- 
tiff had  derived  any  income  from  his  contri- 
butions to  medical  jourpala  This  is  not  a 
sound  view  of  the  question.  Even  if  those 
contributions  were  inade  without  compensa- 
tion, his  inability  to  continue  them  by  reason 
of  the  injuries  in  question  was  a  proper  ele- 
ment in  the  inquiry  as  to  damages.  That 
fact  tended  to  ^ow  the  extent  oi  both  his 
mental  and  physical  suffering,  resulting  from 
the  injuries  received.  All  evidence  tending 
to  show  the  character  of  his  ordinary  pur- 
suits, and  the  extent  to  which  the  injury 
complained  of  prevented  him  from  following 
those  pursuits,  was  pertinent  to  the  issues. 
Wade  V.  Leroy,  61  U.  8.  20  How.  34  [15 : 
818]  ;  Ndyraska  City  v.  CamjMl,  67  U.  S.  2 
Black.  690  [17:  27li  ;  Vidcslnirg  A  M.  B, 
Co.  V.  Putnam,  118  U .  8.  646,  664  [80 :  267, 
258]  ;  Bipon  v.  Bittd,  80  Wis.  614 ;  BaUou 
V.  Famum,  11  Allen,  78 ;  CaldweU  v.  Mur- 
phy, 1  Duer,  288,  11  N.  Y.  416.  The  au- 
thorities  all  agree  that  in  cases  of  this 
character  much  latitude  must  be  given  to 

iuries  in  estimating  the  damages  sustained 
\j  the  person  injured.    Physical  suffering, 
resulting  from  such  injuries,  is  necessarily 
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attended  by  mental  Buffering  in  a  greater  or 
less  degree.  And  as  said  in  Kennon  y.  OH* 
mer,  181  U.  8.  22,  26,  27  [88:  110,  112], 
"The  action  is  for  an  injury  to  the  person  of 

[MO]  *^  intelligent  being ;  and  when  the  injury, 
whether  caused  by  willfulness  or  negligence, 
produces  mental  as  well  as  bodily  anguii;^ 
and  suffering,  it  is  impossible  to  exclude 
the  mental  suffering  in  estimating  the  extent 
of  the  personal  injury  for  which  compensa- 
tion is  to  be  awarded. "  lUtTioii  Gent,  B,  Od. 
V.  Barron,  72  U.  8.  5  Wall.  90,  105  [18: 
691,  594]  ;  JPennsj/lvania  db  0.  Canal  Oo.  y. 
Graham,  68  Pa.  290;  Smiffi  y.  Boleomb,  99 
Kass.  552 ;  Hciyoke  y.  Orand  Trunk  R,  Co, 
48  N.  H.  541 ;  StockUm  y.  Frey,  4  Oill,  406; 
Bmiih  y.  Overby,  80  Ga.  241 ;  a»  y.  Vander- 
Meed,  21  Ind.  164 ;  Lynch  y.  KnigM,  9  H. 
L.  Gas.  577. 

The  next  objection  to  the  admission  of  eyi- 
dence  relates  to  a  certain  entry  in  Uie  books 
of  the  Adams  Express  Company  in  reference 
to  the  dead- light  placed  at  the  hole  into 
which  plaintiff  fell.  It  should  be  stated  in 
this  connection  that  there  was  eyidence  be- 
fore the  juiy,  on  behalf  of  the  plaintiff,  tend- 
ing to  show  that  the  sidewalk,  where  the  ac- 
cident happened,  was  torn  up  for  the  purpose 
of  putting  in  a  new  boiler  for  the  Riggs 
House:  that  after  the  boiler  had  been  set, 
and  the  wall  around  it  bricked  up,  a  hole 
was  left  for  the  purpose  of  putting  in  a  dead- 
light; that  before  the  dead-light  (in  the 
procuring  of  which  there  was  some  delay) 
was  put  in  place,  the  hole  was  covered  by  a 
board,  that  was  kept  there  for  fifteen  or 
eighteen  days  before  the  dead-light  was  put 
in,  which  was  not  done  until  after  the  acci- 
dent in  question ;  that  on  the  top  of  the  boiler 
was  a  safety  yalye  that  required  the  atten- 
tion of  the  engineer;  that  before  the  hole 
was  coyered,  or  thd  boiler  set,  the  engineer, 
in  order  to  reach  the  safety  yaWe,  would  take 
off  the  board  cover  and  go  down ;  and  tiiat 
there  was  no  attachment  to  the  bcmrds  from 
below  to  prevent  them  from  sliding,  but 
they  were  nailed  together  by  two  cleats. 
There  was  also  evidence  tending  to  show  that 
the  boards  constituted  a  reasonably  sufficient 
covering  for  the  hole.  C.  £.  Luciett,  a  wit- 
ness for  the  plaintiff,  testified  that  he  was  a 
clerk  in  the  Adams  Express  Company  in 
Washington,  and  its  aj;ent  at  Georgetown  in 
NovemMT  and  December,  1881 ;  that  he  had 
the  company's  book  of  delivery  for  those 
months ;  that  the  entries  in  it  under  date  of 
November  29,  1881,  are  in  his  handwriting, 
were  made  by  him  in  the  regular  course  of 

[461]  business  for  which  the  book  was  kept,  and 
that  on  that  date  there  is  an  entry  in  the 
book  of  a  deliyery  to  Beckham  &  Middleton ; 
that  he  did  not  in  person  deliver  the  article 
mentioned  to  that  firm,  his  duty  being  to 
write  up  the  driver's  book,  check  off  the 
way-bills  that  came  in  and  do  all  the  cleri- 
cal work  of  the  office ;  and  that  the  company's 
driver  delivered  the  article  referred  to,  tak- 
ing the  book  with  him,  the  book  produced 
by  witness  beinff  the  one  that  the  driver  had. 
At  this  point  ox  the  witness*  testimony-in- 
chief  he  was  asked  "whether  the  book  shows 
that  this  thing  was  received  on  the  )S9th  of 
Noyember."    The  question  was  object  to, 
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and  the  objection  oyeiraled.  The  witness 
answered :  ''It  was.**  To  this  ruling  of  the 
court  as  to  the  auestion  and  answer  the  de- 
fendant excepted.  It  was  also  in  proof,  in 
behalf  of  the  plaintiff,  by  Middleton,  of  the 
firm  of  Beckham  &  Middleton,  that  on  the 
book  of  the  Adams  Express  Company,  referred 
to  by  Luckett  (and  shown  to  the  witness), 
appeared  his  siniature  under  this  entry,  of 
date  November  29, 1881 :  "1  casting,  Beckham 
&  Middleton;  amount  of  charges,  $1.60; 
Beckham  &  Middleton  ;**  that  the  casting  re- 
ferred to  was  ordered  from  New  York  for 
Hutchins,  who  put  in  the  boiler,  and  that  no 
other  castinff  was  delivered  to  him  bv  wit- 
ness or  his  firm  during  November  or  Decem- 
ber, 1881.  To  this  evidence  when  offered 
the  defendant  objected,  but  tlie  objection  was 
overruled,  and  it  excepted. 

The  principal  object  of  this  evidence  in 
reference  to  the  dead-liffht  was  to  show  when 
it  was  placed  at  the  hole.  We  will  not  stop 
to  consider  whether  a  proper  foundation  was 
laid  for  the  use  of  the  above  entry  as  evidence 
in  itself ;  for  it  was  otherwise  in  proof,  and 
not  questioned,  that  the  iead-light  was  not 
placed  in  position  until  after  the  plaintiff 
nad  fallen  into  the  hole,  and  that  Uie  hole 
was  unguarded  by  such  a  light  for  some  time 
prior  to  the  accident.  The  point  which  con- 
cerned the  District  was  the  length  of  time 
durinff  which  the  hole  was  left  un^arded  by 
a  deaa-light,  or  other  sufficient  signal,  and 
not  whether  Beckham  &  Middleton,  as  be- 
tween themselves  and  Hutchins,  were  negli- 
gent in  not  procuring  the  dead-light  sooner, 
or  in  not  delivering  it  more  promptly  than  [4621 
was  done  after  it  reached  their  nands.  If  the  ^ 
entry  in  the  books  of  the  express  company 
was  incompetent  as  evidence,  in  itself,  of  tlie 
facts  stated  in  it,  its  use  before  the  jury  could 
notpossibly  have  prejudiced  the  defendant. 

We  will  add  that  the  objections  made  by 
the  District  to  the  evidence  in  relation  to  the 
plaintiff's  contributions  to  medical  ioumals, 
as  well  as  to  tlie  entry  upon  the  books  of  the 
Express  Company,  lose  much  of  their  force 
because  they  did  not  indicate  with  distinct- 
ness the  precise  grounds  upon  which  they 
were  intended  to  rest.  Sucn  general  objec- 
tions were  well  calculated  to  embarrass  the 
court,  and  put  it  at  disadvantage  in  its  con- 
duct of  the  trial.  It  was  entitled  to  know 
the  grounds  of  the  objection,  so  that  the  jury 
could  be  put  in  possession  of  the  real  case  to 
be  tried.  In  Camden  v.  Doremm,  44  U.  8.  8 
How.  515,  580  [11 :  705],  this  court  declined 
to  consider  objections  made  to  the  admission 
of  evidence  which  did  not  state  the  grounds 
upon  which  they  were  made,  and  did  not  ob- 
viously cover  the  competency  of  such  eyi- 
dence nor  point  to  some  definite  and  specific 
defect  in  its  character^  "We  must,"  the 
court  said,  **  consider  objections  of  this  char- 
acter as  vague  and  nugatory,  and,  if  entitled 
to  weight  anywhere,  certainly  as  without 
weight  before  an  appellate  court."  To  the 
same  effect  are  Bwficn  y.  Driggt,  87  U.  8.  20 
Wall.  125.  188  122:  399  801] ;  Pa^iek  r. 
Qraham,  182  U.  8.  627.  629  [^:  4601.  This 
rule  is  especially  applicable  in  actions  like 
the  present  one,  in  which  no  fixed  rule  can 
be  prescribed  for  measuring  the  amount  of 
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danuLgm,  tod  is  which  the  result  roost,  of 
oeoeMltT,  depend  upon  the  good  sense  and 
sound  mscretlon  of  the  jury,  as  controlled 
Ifj  the  special  drcumstanoes  of  the  case. 

At  the  close  of  the  testimony  on  behalf  of 
the  plaintiff  the  defendant  asked  the  court  to 
instruct  the  jury  that  the  evidence  did  not 
show  a  case  entitlinff  the  plaintiff  to  re- 
cover. The  court  reiused  to  so  instruct  the 
jury.  The  defendant,  having  closed  its  eri- 
deiioe,  made  numerous  requests  for  instruc- 
tions,  each  one  of  which  was  refused,  and  it 
]    excepted. 

The  charge  of  Mr,  JtuUci  Ooz  to  the  jury 
oorered  every  possible  view  of  the  case  as 
made  by  the  evidence.  While  it  is  too 
lengthy  to  be  here  inserted,  it  will  be  proper 
to  state  the  general  principles  of  law  which 
the  junr  were  instructed  to  observe  in  their 
determination  of  the  casK  Those  princi- 
ples—preserving as  far  as  possible  the  lan- 
guage of  the  charge— were  as  follows : 

1.  The  district  government,  as  a  munici- 
pal corporation,  is  charged  with  the  duty  of 
supervising  the  streets  of  Washington,  and 
keepins  them  in  a  condition  fit  for  convenient 
use  and  safe  against  accident  to  travelers  us- 
inff  them.  But  it  is  not  under  an  absolute 
obligation  to  respond  for  every  accident  a 
man  may  suffer  in  its  streets.  It  is  simply 
bound  to  practice  due  cars  and  diligence  in 
the  exercise  of  its  powers  and  in  the  appli- 
cation of  its  rasouroes  towards  the  objects 
named.  If  due  care  is  once  exercised*  and, 
notwithstanding,  an  accident  occurs  and 
somebody  is  injured,  it  is  the  misfortune  of 
the  victim  and  not  the  fault  of  the  author- 
itiea.  If  its  duty  has  been  fully  performed 
in  regard  to  any  particular  street  and  that 
.street  has  been  put  in  good  condition,  safe 
against  all  aocioents  that  could  be  foieseen 
and  provided  for,  and  afterwards,  by  some 
casualty,  it  falls  into  dilapidation  and  be- 
comes dangerous,  as,  for  instance,  by  the 
caving  in  of  a  sewer,  and  then  an  accident 
happens,  the  rule  is  that  the  district  govern- 
ment is  not  responsible  for  the  injury  that 
results,  unless  it  had  timely  notice  of  the 
dangerous  oonditioo  of  the  street,  so  that  it 
coQld  be  put  in  repair  and  the  danger  ob- 
viated. This  notice  is  either  actual  or  con- 
stmctive ;  the  latter  meaning  that  the  dlsdict 
aothoritiea,  within  the  scope  of  their  oppw- 
tonities  and  money,  being  under  an  (liga- 
tion to  exercise  a  general  supervision  of  the 
streaU,  and  to  «wp  themselves  informed 
about  their  oonditioo,  if  a  street  remains  in 
a  dangerous  condition  so  lone  that  the  au- 
thorities oould  not  help,  in  Uie  exercise  of 
ordinary  care  and  diliraice,  knowing  that 
flsct»  and  did  not  know  it  because  they  failed 
to  exercise  proper  vigilance,  then  the  law 
imputes  notice  to  them ;  in  other  words,  they 
hnve  Botioe  in  contemplation  <A  law,  and 
that  la  ooQstruotive  notice. 

t.  No  certain  dnntion  of  a  danceroos  coo- 
ditloB  of  a  public  highway  operaM  of  itself 
as  a  nodes.  The  law  does  not  reouire  im- 
possibilities of  any  person,  natural  or  arti- 
1«M'  fldal,  aad  it  la  impossible  that  all  parts  of 
all  the  atiasts  iboald  be  under  constant  in- 


spaedoa.     Ooosequsntly,   it  could  not  be 
malifaliisil  that  at  the  lutant  an  a^^ridtnt 
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happens  to  a  highway  the  authorities  an 
charged  with  notice  and  held  liable  therefor 
if  they  do  not  put  it  instantly  in  repair. 
Every  such  case  must  be  determined  l^  its 
peculiar  circumstances.  The  District  would 
not  be  responsible  for  damages  arising  from 
the  bad  condition  of  a  street  unless  actua'i 
notice  was  brought  to  them  of  the  condition 
of  the  street,  or  unless  the  street  remained  in 
an  unsafe  condition  so  long  that  they  ought 
to  have  known  of  it  if  they  exercised  orai- 
nary  care. 

8.  People  must  build  houses,  and,  in  ordit 
to  do  that,  it  is  necessary  to  excavate  for 
cellars  and  areas,  if  needed,  and  to  dig 
trenches  to  connect  with  the  water-mains, 
gas-pipes  and  sewers.  Nobody  hss  a  righi 
to  do  this  without  a  permit  from  the  author- 
ities, and  if  anv  person  undertakes  to  do  it 
without  a  permit,  be  would  be  responsible 
for  any  injury  resulting;  but  the  District 
would  not  be,  unless  it  had  the  notice  already 
spoken  of.  If  a  permit  is  granted,  as  ff 
usually  the  case,  the  fact  is  notice  to  the 
authoiities  that  the  work  is  in  progress,  and 
then  they  are  charged  with  the  duty  of  see- 
ing that  it  is  properly  conducted. 

4.  These  works  are  necessarily  dangerous 
to  life  and  limb,  and  it  is  the  duty  of  a  per- 
son  doing  the  work  to  protect  it  against  ac- 
cident to  travelers  on  the  street,  and  the  duty 
of  a  private  perscm  is  very  much  the  same  as 
that  of  the  District  itself  when  it  is  prose- 
cuting an  improvement.  If  a  private  indi- 
vidual fails  to  protect  the  excavation  or  hole, 
or  whatever  it  may  be,  it  is  the  duty  of  tha 
district  authorities  to  see  that  it  is  protected. 
and  they  are  held  responsible  that  he  shall 
do  it,  for  they  were  notified  that  he  was  going 
on  with  the  work  when  he  obtained  bis  per- 
mit   If  the  individual  himself  supplies  tha 

Erotection  against  danger,  then  the  duty  will 
ave  been  discharged  on  his  part,  and  that  of 
the  District  also  will  have  neen  discharged 
iust  the  same  as  in  the  case  of  the  works  be- 
ing constructed  by  itself.  If,  then,  by  any 
uuoreseen  accident  or  the  act  of  aomebody 
that  could  not  be  anticipated,  the  protection 
has  been  removed  and  new  danger  supervenes* 
of  course  the  law  about  notice  appliea. 

5.  The  first  question  for  the  fury  was  a 
delicate  and  dimcnlt  one,  namely,  whether 
in  the  first  instance  a  suflScient  protection 
waa  provided  to  guard  the  public  against 
accident.  A  mortar-board  was  placed  over  tha 
hole  and  extended  several  inchea  beyond  tha 
edgea,  and  was  the  protection  relied  upon. 
If  there  never  vraa  an  ade<niata  protection 
provided  in  the  first  instsnce,  then  the  dutr 
of  the  builder  never  was  fulfilled,  and  ft 
would  not  make  the  alightest  difference 
whether  it  became  a  little  mors  dangerous  by 
the  displacement  of  the  cover  aftoward  or 
not,  and  the  question  of  the  notice  about 
this  displacement  would  not  arise  at  all.  If 
it  waa  an  adequate  protection  in  the  first  in- 
stance, then  cornea  iha  question  of  aotice  o€ 
subsequent  change. 

6.  It  waa  for  the  lurr  to  dedda  whether  tha 
boards  placed  over  the  bole  be  solBdent  to  sua- 
tain  the  weight  of  an  ordinary  man  traveling 
over  then.  It  ia  not  ooW  necessary  that  tha 
protection  shonld  ba  anfllHsnt  to  amlalB  tha 
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proTements  bad  been  bnllt  thereon,  ilill  owned 
and  poBseaaed  bf  the  lald  Churdi;  and  ibe; 
prey  tbat  Bald  propeit;  be  set  apart  to  said 
Cburdi,  and  the  title  and  poaseaslon  confirmed 
to  the  petltfoners  as  truiteea. 

The  United  States  filed  an  aoawer  to  thia 
petition,  denying  tba  trutb  of  the  ume. 

A  similar  petition  vaa  filed  by  the  same  par- 
tiea,  PreatOD,  Burton  and  Winder,  claimini  to 
hold  the  legal  title  to  block  67,  plat  A,  aalt 
Lake  City  auryey,  known  aa  the  "Temple 
.  Block,"  containing  three  large  bulldlnn  con- 
structed by  said  Cbarch  eicluBlveiy  tor  re- 
ligious purposes,  and  been  in  its  posaessioD 
since  1848,  They  pray  that  this  property  may 
be  set  apart  to  the  Church,  and  the  title  and 
possession  conflrmed  lo  the  petitioners  aa  trua- 
teea.  The  plaindff,  by  answer,  alleges  that  the 
conveyance  under  which  the  petitioners  claim 
Ihla  property  is  also  void  lor  want  of  power  in 
the  gran  (on  to  convey. 

Anoiher  petition  wasflled  by  QeorgeRomney, 
Henry  Dinwoody,  Jamea  Watson  and  John 
Clark,  In  behalf  of  tbemselTes  and  of  other 
membera  of  the  Church  of  Jeans  Christ  of  Lat- 
ter-Day  Balnia,  alleging  that  said  members  are 
more  than  one  hundred  thousand  In  number, 
and  BO  numerous  that  they  cannot,  without  In- 
convenience and  oppressive  delays,  be  brought 
before  the  court;  that  they  all  have  an  interest 
In  common  In  the  aubject  of  tbe  petition  and 
(he  qnealiona  Inrolved  in  ihia  ault  That  on 
tbe  7th  of  Norember,  1887,  (bla  coort  made 
an  order  appolatiog  Frank  H.  Dyer  receiver  of 
tbe  Cborcb  aforeeald;  that  be,  as  sucb  receiver, 
has  seized,  taken  poaaasslon  of  and  now  holda, 
aubject  to  tbe  order  of  the  court,  tbe  following 
described  real  and  personal  property,  to  wit: 

1.  An  of  block  87,  plat  A,  Halt  Lake  City 
surrey,  known  aa  "Temple  Block." 

2.  lite  east  half  of  lot  6,  block  75,  plat  A 
afoieaaid,  known  aa  tbe  "Onardo  House"  and 


4.  A  portion  of  block  88,  plat  A  aforesaid, 
known  as  part  of  tbe  "Tithing  OfiJce"  prop- 

6.  The  aouth  half  of  lots  «  and  7,  In  block 
BB,  plat  A  aforesaid,  known  as  part  of  the 
"Tithing  Office"  propertr. 

0.  Tarloos  tracts  of  land,  designated,  con- 
taining a  large  nnmber  of  acre^  sitoated  In 

.r._. .. .  —  iXSuiteA  Statea 

utbe  "Chnrch 
Pann;"  excepting,  bowever,  a  tract  sold  to  the 
DenTer  and  Bio  Orande  Wcaiem  Railway 
Company  by  deed  dated  February  7,  1883. 

7.  The  nndMded  half  of  the  aouth  half  of 
the  southeast  quarter,  the  aontheaat  quarter  ot 


on  tbe  real  estate,  and  dlvldenda  on  tbe  gu 
stock;  and  that  all  the  property  in  (be  ponee- 
aion  of  I  he  receiver  1*  of  the  aggregate  value  of 
about  |7.V),000,  ezclusive  of  Temple  Block. 

That  all  of  aaid  property,  at  the  tune aotakeo, 
and  long  prior  thereto,  was  the  proper^?  "t  Uie 
Church  of  Jesus  Christ  of  Lalter-Day  Saints, 
and  ibat  the  possessiou  of  tbe  receiver  Is 
wrongful  and  without  authority  or  tight. 

That  said  Church  Is  a  Toluntary  relieioua 
society,  organized  In  the  Territory  of  Utah  for 
religious  and  charitable  purpoeea. 

That  said  pelitloneia  and  others,  for  whose 
benefit  tbev  file  the  petition,  are  members  of 
said  Churcn,  residing  !□  said  Territory;  tbat 
the  Church  became  possessed  of  all  of  said 
property  in  accordance  with  ita  established 
rules  aod  customs,  by  the  voluntary  coetribu- 
lioni,  donaiioDB  and  aedicatinns  of  its  membera. 
to  be  held,  managed  aod  applied  to  the  use  and 
benefii  of  the  Church,  for  tbe  maielenance  of 
Ita  religion  and  charitiea  by  trustees  appointed 
by  aald  membera  aeml-annoaUy  at  tba  general 
conference.  O 

That  John  Taylor,  the  late  truatee  so  ap- 
pointed, died  on  the  25tb  daf  of  July.  1887. 
and  no  trustee  has  been  appointed  since. 

That  the  property  In  tbe  hands  of  the  tn* 
tees  Is  claimed  adversely  to  the  Church,  the 
petitioners,  and  tbe  members  thereof,  and 
wholly  without  right,  bv  tbe  United  States, 
and  u  wrongfully  withheld  by  the  receiver 
from  the  purposes  to  which  it  was  dedicated 
and  granted;  that  tbe  petltlonen  and  tbe  mem- 
bers on  whose  behalf  thia  petition  la  filed  am 
equitably  tbe  owners  of  said  property,  and 
beneficially  Interested  therein,  and.  to  prevent 
a  divenion  thereof  from  tbe  religious  and 
charitable  purposes  of  the  said  Churcn  to  whlcb 
they  donated  and  granted  said  property,  the 
petitioners  pray  that  In  case  said  Corporation 
ot  the  Church  of  Jeena  Christ  of  Lalter-Day 
Saints  should,  upon  the  final  hearing,  be  held 
and  decreed  lo  be  ditaolved,  an  order  may  be 
made  decreeing: 

1.  That  the  said  property  belongs  to  the  In- 
dividual membeta  of  said  Church,  and  tbat  they 
authorized  lo  appoint  a  truatee  or  trustees 


lo  hold,  manage  ana  apply  such  property 
the  purpoaes  for  which  It  waa  originally  give 
2.  That  said  receiver  deliver  the  p 


thereof  to  such  trustee  or  trustees  as  may  be 
named  and  appointed  at  a  general  conference 
of  the  membera  of  the  Church,  la  accordance 
with  its  mlta  and  customs. 

To  tbts  petition  tbe  United  Statea  filed  an 
anawer,  denying  tbe  claim  of  the  petltlonen; 
admitting  the  appointment  of  the  receiver,  and      [IT] 
his  laUng  ponesalon  of  the  property  referred 
to;  denying  that  at  (be  Ume  of  anch  taking 
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.  weight  of  persons  passing  along,  but  another 
element  is  the  secoritj  ox  the  covering  in  its 
place  over  the  hole  to  sustain  the  weight  of 
a  heavy  man  walking  over  it.  If  it  would 
be  liable  to  be  kicked  out  of  place  by  per- 
sons passing  along  it  might  not  be  deemed 
an  adequate  protection.  But  that  was  for 
the  lury  to  decide.  They  must  decide 
whether  it  was  sufficient  to  sustain  the  weight 
of  a  person  passing  over  it,  and  whether  it 
was  sufficiently  seoired,  either  by  artificial 
appliances  or  by  its  own  inherent  weight,  to 
hold  it  in  its  proper  place.  It  was  not  nec- 
essary that  Uie  board  placed  over  the  hole 
should  have  been  made  absolutely  safe 
against  all  interference,  for  no  barrier  or 
other  safeguard  could  be  put  there  which 
could  not  be  removed  by  some  force,  but 
only  that  it  should  be  safe  against  the  conse- 
quences of  the  ordinarv  use  of  the  street — 
such  contingencies  as  might  fairly  have  been 
anticipated  and  foreseen.  If  it  was  such  a 
precaution  as  proper  care,  diligence  and 
foresight  ought  to  have  provided  for,  and  the 
accident  was  not  occasioned  by  any  defect  in 
the  original  appliance  provided  there,  but 
it  was  subsequently,  by  some  unforeseen 
occurrence  or  agencv,  or  the  exertion  of  some 
individual,  moved  m>m  its  place  and  thereby 
rAAAi  niade  dangerous,  then  the  above  rules  as  to 
[400]  notice  will  apply.  The  burden  is  on  the 
plaintiff  to  prove  either  that  the  thing  was 
originally  dangerous  or  had  become  so  long 
enough  Mfore  me  accident  for  the  authorities 
to  have  known  it,  so  as  to  impose  upon  them 
the  obligation  to  put  it  in  proper  condition. 

In  regard  to  the  amount  of  damages,  the 
court  said :  *'The  rule  laid  down  in  the  in- 
structions asked  on  the  part  of  the  plaintiff 
is  to  the  effect  that  the  plaintiff  is  entitled 
to  recover,  if  he  is  entitled  to  recover  at  all, 
for  his  loss  of  time,  the  expenditure  of 
money  made  necessary  by  his  iniuir,  and 
compensation  for  his  suffering  in  body  and 
mind ;  and  his  whole  condition  and  prospects 
are  to  be  considered  in  case  you  find  a  ver- 
dict in  his  favor.  It  is  impossible  for  me  to 
say  what  the  compensation  should  be,  as 
there  is  no  mathematical  rule  by  which  his 
losses  can  be  estimated,  and  it  is  a  matter 
for  sound  Judgment  in  this  as  in  all  cases.* 

As  to  so  much  of  the  charge  as  instructed 
the  jury  that  it  was  to  be  presumed  that  a 
permit  nad  been  given  by  the  defendant  for 
doing  the  work  in  the  sidewalk  of  the  street, 
and  to  so  much  as  related  to  the  liability  of 
the  defendant  incident  to  and  consequent 
upon  such  permit,  Uie  defendant  excepted. 

In  reference  to  the  entire  charge  to  the 
lury,  it  is  unnecessary  to  say  more  than  that 
it  correctly  stated  the  rules  of  law  applicable 
to  the  case.  It  omitted  nothing  that  oueht 
to  have  been  said,  and  contained  nothing 
that  was  inconsistent  with  the  princinles 
announced  in  JSoriMf  t.  Diitriet  <ff  Mwnbia, 
or  that  was  not  in  harmony  with  the  estab- 
lished rules  of  evidence,  we  will  not  extend 
this  opinion  by  comments  upon  the  instruc- 
tions a^ed  by  the  defendant ;  for  the  charge 
to  the  Jury  covered  all  the  issues,  and  gave, 
in  clear  language,  the  whole  law  applicable 
to  thg  case. 

It  is  alio  sMigned  for  error  that  the  court 
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below,  in  general  term,  r^^used  to  consider 
that  one  of  the  grounds  for  a  new  trial  which 
stated  that  the  verdict  was  against  the  weight 
of  the  evidence,  thereby,  it  is  contended, 
disregarding  the  rule  announced  in  Metro- 
politan R.  Cb.  T.  Motm,  121  U.  8.  561  [80 
1022].  It  is  attempted  to  support  this  as- 
signment by  referring  to  the  stenographic  14071 
report  of  the  oral  opinion  of  Mr,  Juitiee  ^  ' 
Hagner,  speaking  for  the  general  term.  It 
is  to  be  found  in  5  Mackey,  127,  148.  Thi? 
report  cannot  control  the  record  of  the  case 
as  certified  to  us.  It  does  not  appear  from 
the  record  that  the  general  term  declined  to 
pass  upon  any  question  which  it  was  its  duty 
to  consider.  This  objection  is  therefore 
without  any  basis  upon  which  to  rest. 

Upon  the  whole  case  we  are  of  opinion 
that  no  error  of  law  was  committed  by  the 
court  below,  and  the  judgment  mutt  be  oJfinMA 

It  i$90  ordered. 


THB   LATE   CORPORATION    OP    THB 
CHURCH  OP  JESUS  CHRIST  OP  LAT- 
TER-DAY SAINTS  BT  AL.,  Appt$., 

9. 

UNITED  STATES. 


GEORGE  ROMNET  n  au,  Appti., 

9, 

UNITED  STATES. 
4toe  8.  C  Beporter**  ed.  l-oaj 

Bfwer  of  United  8tate$  owr  Taritoru^Oon- 
greee  not  povoer  to  rewke  charter  of  Mormon 
Ohureh  of  Latter-Dew  8aint$—ha$  power  to 
oauee  it$  property  to  oe  meed  and  held — Aet 
limiting  real  eetaie—effeet  nf  dieeolution  of 
ehoritMe  corporation  on  it$  property-^yg^ 
amy  may  be  prohibited,  andproperty  ueed  for 
promoting  it  may  be  devoted  to  charity—prop- 
erty, uhen  devoted  to  other  charitable  obfeetO'^ 
power  of  Zffitlature  over  charitiee^law  of 
charitiee—  Utah  lane — toid  conteyaneee. 

L  Tliennlted  States  bat  tupreoifiioverelgntj  over 
a  Territory,  and  Oongreas  hu  fall  and  oomplett 
legislative  authoritj  over  its  people  and  fovem* 
meot. 

&  .OoogreM  has  power  to  revoke  the  charter  of  the 
Church  of  Jesus  Ohrist  of  Latter-Day  Saints  to 
the  Territory  of  Utah. 

V<nm,'-A»  to  power  of  Oongrem  oner  IWrttorfe^ 
see  note  to  Ftrst  Nat  Bank  v.  Tankton  Oounty. 

AMtoconatmeUonofgnmte  to  oorpontUma;  eot' 
poratlomhaoeciiiiyvowen  gnmUed.or  thorn  necee- 
eary  to  earryttttoegeetpowere  granted;  eon  aet  onlj/ 
in  a«  mode  preaorlbed  by  the  laiooreoting,— see  note 
to  Charles  Blver  Bridge  v.  Warren  Bridge,  •:  778; 
also  note  to  Beaty  v.  BLnowler,  7:  na. 

Aeto  power  to  otter,  amend  or  repeal  ehartere  of 
oorporattom,  see  notes  to  Dartmouth  College  v. 
Woodward,  4: 6iA;  Greenwood  v.  Union  Vreight  R. 
Co.  M:  98L 

^lomode  of  oaoetHMngpomen  oonfemd oncers 
voratUmKuOuUpoufonairenottmpHoA,  seanoteto 
Beaty  v.  Knowler,  7:  na. 

AetoforfoOiureof  frafneh4eee  of  oorporaHom^for 
fR<eiiee,fion«iee or ofruee,  see  note  toCbloago  L.  Ins. 
Co.  T.  Needles,  ttOOBi. 

lie  u.  s. 
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Z.   OoD^prem  and  the  courts  have  the  power  to 
'    oaiae  the  property  of  the  nld  Oorporation  to  be 

■elaed  and  taken  poneasiOB  of  and  held  for  final 

proper  dJspoettlon. 

^  The  Act  of  J11I7  h  IMS  (MC  1890«IJ.  8.  Ber.  Stat), 
Umitinflrthe  amount  of  real  estate  which  could 
be  held  by  a  reli^ous  corporation  In  a  Territory 
and  foifUtinir  to  the  United  States  real  estate 
held  contrary  thereto,  wad  a  valid  exercise  of  con- 
gressional power.  Its  prohibition  could  not  be 
evaded  by  patting  the  property  of  the  Corpora- 
tion into  the  hands  of  trustees. 

^  When  a  public  or  charitable  oorporation  is  dis- 
solved, its  personal  property  is  subject  to  the  dis- 
posal of  the  sovereign  authority  and  its  real  estate 
reverts  to  the  grantor  (in  this  case  the  United 
States),  subject  to  the  charitable  useu 

4,  Government  may  prohibit  polygamy,  even  if  the 
right  to  indulge  in  it  is  a  religious  belief;  and 
when  it  is  forbidden  by  law,  property  used  for 
promoting  such  unlawful  practice,  but  dedicated 
to  charitable  uses  and  belonging  to  a  defendant 
corporation,  may  be  protected  from  such  diver- 
sion and  be  taken  and  devoted  to  obijeots  of 
charity. 

t.  Where  property  has  been  devoted  to  a  chari- 
table use  which  cannot  be  carried  out  on  account 
of  some  Illegality  in  or  failure  of  the  object,  it 
maybe  applied  under  the  direction  of  the  courts, 
or  of  the  supreme  power  In  the  state,  to  other 
charitable  objects  corresponding,  as  near  as  may 
be,  to  the  original  intention  of  the  donor. 

C  In  this  country,  the  Xiegislature  or  government 
of  the  State,  as  partna  patricR,  has  the  right  to 
enforce  all  charities  of  a  public  nature  where  no 
other  person  is  intrusted  with  it. 

#.  The  law  of  charities  exists  In  Utah,  and  Con- 
gress has  power  to  carry  out  that  law  and  put  It 
in  force,  in  its  application  to  the  Church  of  Jesus 
Christ  of  Latter-Day  Saints. 

10.  Congress  had  constitutional  power  to  pass  the 
Act  of  Feb.  19, 1887,  annulling  the  charter  of  said 
Church  and  directing  proceedings  to  forfeit  Its 
property. 

IL  The  attempt  made,  after  the  passage  of  the 
Act  of  February  19, 1887,  and  whilst  it  was  in  the 
President's  hands  for  his  approval  or  rejection, 
to  transfer  the  property  from  the  trustee  then 
holding  It  to  other  persons,  and  for  the  benefit  of 
different  associations,  was  an  evasion  of  the  Law 
and  void. 

[N06.  1081,  1064.] 

Afinied  Jan.  16, 17, 18, 18S9.    Decided  May  19, 

1890. 

APPEALS  from  a  decree  of  the  Sapreme 
Ckrart  of  the  Territory  of  Utah,  that  the 
Corporation  of  the  Church  of  Jesus  Christ  of 
Latter-Daj  Saints  was  dissolved,  and  annul- 
ling certain  deeds  of  propertj  and  (except  a 
•certain  piece  of  land  set  apart  for  the  worshlp- 
•enof  that  sect)  decreeing  that  the  real  estate  De- 
longing  to  said  Corporation  was  not  used  for 
4he  worship  of  God  or  for  burial  grounds,  and 
that  its  personal  piojiertvhaB  become  escheated 
to  the  United  States,  and  that  the  receiver  ap- 
pointed by  this  court  keep  possession  of  such 
Teal  and  personal  property  until  farther  order. 
Ajprmed,  But,  as  the  decree  may  perhops  re- 
•gutre  modifleation  in  some  mattere  <n  detail,  for 
that  purpose  only  the  ease  is  reeeroea  for  further 
consideration. 

The  facts  are  stated  in  tbe  opinion. 

Messrs,  James  O.  Broadhe&d,  Joseph 


E.  MoDoBald»  Franklin  8.  Biehards  and 
John  M.  Butler,  for  appeDants: 

The  creation  of  this  Corporation  was  a  con- 
tract which  could  not  be  altered  or  repealed  by 
any  subsequent  Act  of  the  Territorial  Legisla- 
ture or  of  the  Congress  of  tbe  United  States. 

Organic  Act  of  Utah  of  1850;  Dartmouth  Col- 
lege V.  Woodward,  17  U.  S.  4  Wheat  687,  643, 
644-646  (4:  659-661);  Angell  and  Ames, 
Corp.  g  767;  Miller  v.  2^ew  York,  82  U.  8.  15 
Wall.  488  (21:9^;  Atlantic  d  Q,  R  Co,  v. 
Georgia,  98  U.  8.  865  (25: 187);  Greenwood  r. 
Union  Freight  R.  Co,  105  U.  S.  15  (26: 963); 
Pennsylvania  College  Cases,  80  U.  S.  13  Wall. 
212  (20: 552);  St.  Peter's  Roman  Catholic  Cong. 
V.  Germain,  104  111.  440;  Holyoke  W,  P,  Co. 
v.  Lyman,  82  U.  S.  15  WaU.  500  (21:133);  Ter- 
rett  V.  Taylor,  18  U.  S.  9  Cranch,  58  (8:  654); 
Wilkinson  v.  Leland,  27  U.  a  2  Pet.  657 
(7:558);  Osborn  v.  Nicholson,  80  U.  8. 18  Wall 
662  (20: 695);  Seott  v.  Sandford,  60  U.  8.  19 
How.  449  (15:718);  Calder  v.  Bull,  8  U.  8.  8 
Dall.  888(1:648). 

The  charter  of  the  Church  Corporation  re- 
ceived the  implied  sanction  of  Congress,  and 
thereafter  Congress  could  not  impair  the  con- 
tract nor  dissolve  the  Corporation,  either  by  dis- 
approving tbe  Act  of  incorporation,  or  by  re- 
pealing the  charter. 

Clinton  v.  Englebreeht,  80  U.  8. 18  Wall.  446 
(20: 662):  First  Nat,  Bank  v.  Yankton  County, 
101  U.  8.  129  (25: 1046);  PeopU  v.  O^Brien,  2 
L.  R  A.  255,  111  N.  Y.  1;  Greenwood  v.  Union 
Freight  B.  Co,  105  U.  8.  19  (26: 964). 

The  Act  of  March  8, 1887,  was  an  act  of  Ju- 
dicial legislation,  and  for  this  reason  beyond 
the  power  of  the  legislative  department  of  the 
general  government;  It  is  therefore  unconstitu- 
tional. 

HuHado  V.  Cdlifomia,  110  U.  8.  585,  686 
(28:288);  United  States  v.  KUin,  80  U.  8.  18 
Wall  146  (20:525);  Dafds  v.  Gray,  88  U.  8. 
16  Wall.  228  (21:454);  Citizens  Sat.  d  L,  Asso, 
v.  Topeka,  87  U.  8.  20  Wall.  662  (22: 461). 

There  is  no  such  thing  known  to  the  Juris- 
prudence of  tbe  United  States  as  escheat.  There 
IS  no  rule  of  law  by  which  personal  property 
of  any  kind  can  escheat  to  the  United  States. 

Coke,  Litt.  18  a,  92  b;  Cox  v.  Parker,  22 
Beav.  168;  Lewin,  Trusts,  822;  Burgess  v. 
WheaU,  1  Eden,  177;  Tayhr  v.  Haygnrth,  14 
Sim.  16;  Beale  y.  Symonds,  16  Beav.  406;  Tu- 
dor, Lead.  Cas.  on  Real  Prop.  784,  and  notes; 
McDowell  r,  Bergin,  12  Ir.  C.  L.  R.  891;  2 
Hawkins,  Pleas  of  the  Crown,  chap.  49,  §  9; 
Wheaton  v.  Peters,  88  U.  8.  8  Pel.  591  (8: 1055). 

The  personal  property  is  not  Subject  to  es- 
cheat to  the  United  States  on  account  of  any 
failure  or  illegality  of  the  truste  to  which  it  was 
dedicated  at  its  acquisition  and  for  which  it 
has  been  used  by  tbe  Corporation. 

Com,  y.  Martin,  5Munr.  117;  Jackson  y,  Phil: 
lips,  96  Mass.  555. 

Real  estate  in  which  the  Church  bad  vested 
rights  cannot  be  disturbed. 

Hussey  y.  Smith,  99  U.  8. 22 (25: 814);  String- 
fellow  V,  Cain,  99  U.  8.  616  (25: 428);  Cojleld  v. 
MeCUllan,  83  U.  8.  16  Wall.  882  (21:  840); 
Lamb  v.  Davenport,  85  U.  8.  18  Wall.  818 
m:761);  Tucker  v.  St.  Ctemenfs  Church,^ 
Sandf.  251;  Bogardus  v.  Trinity  Church,  A 
Sandf.  Cb.  758,  7  N.  Y.  Cb.  L.  ed.  1280;  Hat- 
tard  College  v.  Boston,  104  Massf.  488. 
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Under  the  aTerments  of  the  bill  and  the 
proof!  taken  there  was  no  authority  to  appoint 

FcidiekY.  SehaU,  90  U.  S.  258  (25: 842);  Hieh, 
Receivers,  chap.  1,  g  7,  p.  9;  2l>aoiell,  Ch.  PL 
and  Pr.  chap.  28,  §  1;  2  Story,  £q.  Jur.  chap. 
21,  §§  881-886;  8  Pom.  £q.  Jur.  857-865, 
fi§  1^0-1886. 

Mei$r$.  A.  H.  Oartand,  Atty-Oen.,  and  O. 
A.  Jenkfl*  SdHeitor-Qm,,  for  appeHee: 

The  le^lative  power  of  Congress  over  the 
Territories  is  general. 

First  Nat.  iBank  y.  TankUm  County,  101  U. 
8.  188  (25: 1047);  American  d  0.  Ini.  Ca$.  y. 
S66  Bales  of  Cotton,  26  IT.  8.  1  Pet  542  (7:255); 
Bmn&r  y.  Porter,  50  U.  8. 9  How.  242  (18: 122). 

The  power  to  repeal  was  reeeryed  in  the 
Orsranic  Law. 

Slorawetz,  Prir.  Corp.  gg  8, 1106;  9  XT.  8. 
8tat  454;  Key.  8tat  §  1850;  Miner^s  Bank  y. 
United  States,  1  Greene,  558;  Miner's  Bank  y. 
lotoa,  58  U.  8.  12  How.  1  miWThHolyoke 
W.  P.  Co,  y.  Lyman,  82  U.  8.  15  Wall.  522 
(21: 140):  Miller  y.  NewTork,  82  U.  8. 15  Wall. 
478(21:98);  Tomlinson  y.  Jestup,  82  U.  8.  16 
Wall.  455  (21:205):  ChesapecOce  A  0.  B.  Co. 
.y.  MiUer,  114  U.  8.  176  ^:  121);  Shields  y. 
Ohio,  95  U.  8.  819  (24:  857):  SpHng  Valley 
Water-  Works  y.  SehottlerAlO  IJ.8. 847  (28:178); 
&nking  Fund  Oases,  99  U.  8.  700-748  (25:49e- 
612). 

The  alleged  charter  Is  yoid,  because  the 
power  exerosed  in  the  passage  of  the  Act  of 
mcorporation  is  among  the  powers  forbidden 
by  the  Constitution. 

Sedgwick,  Stat  and  Const.  Law,  261. 

If  the  charter  was  a  yalid  one,  it  was  a  pub- 
lic corporation,  and  therefore  not  within  the 
principle  announced  by  this  court  in  Dart- 
mouth CoUeoe  y.  Woodward,  17  U.  8.  4  Wheat 
668-680(4:  667-669). 

Eyen  if  the  Corporation  was  a  legal  priyate 
one,  its  charter  was  rightfully  diaiolyed,  for 
misuse  and  abuse  of  Its  corporate  powers. 

Act  of  July  1, 1862;  Terrett  y.  Taylor,  18  U. 
8.  9  Cranch,  48  (8:  650):  Brie  d  N.  B.  R.  Co, 
y.  Casey,  26  Pa.  808;  Minafs  Bank  y.  United 
States,  1  Greene.  562,  568. 

But  whether  the  alleged  O>rporation  was  le- 
gal or  de  facto,  public  or  priyate,  or  had  or  had 
not  abused  its  powers,  ft  was  rightfully  dis- 
iolyed  under  the  police  powers  of  the  goyern- 
ment 

Tiedeman,  Lim.  of  Pol.  Power,  2,  676,  680; 
Muffler  y.  Kansas,  128  U.  8.  628,  667-668  (81: 
205,  209-211);  Stone  y.  Mississippi,  101  U.  8. 
814  (26:  1079);  Metropolitan  bUss  Board  t. 
Barrie,  84  N.  Y.  657;  Boyd^.  Alabama,  94  U. 
8.  646(24:  802);  BeynMe  y.  United  StaUs,  98 
U.  8. 146  (25:  244). 

Congress  had  the  power  to  dedarel  the  dis- 
solution of  the  Corporation  directly,  without  a 
Judicial  determination  of  the  facts. 

Minef^s  Bank  y.  United  States,  1  Qreene,662. 

The  right  is  the  same  whether  the  Corpora- 
tion exii^  as  a  corporation  dejure  or  ds  facto, 

2  Morawets,  Priy.  Corp.  %  745;  Smth  y. 
SkeOey,  79  U.  8. 12  Wall.  861  (20:  481):  OnMit 
y.  Colorado  Springs  Co.  100  U.  8.  61  (26:  650); 
GiU  y.  FktwUleroy,  8  B.  Hon.  (Ey.)  186;  JfOfir 
T.  Shaekttford.  4  Dana  (Ky.)  287,  288;  Fitch  y. 
Baldwin,  17  Johns.  161:  Close  r.  QUnwood 
Ometery,  107  U.  8.  477  (27: 412). 


If  the  Corporation  was  a  public  one,  as  we 
contend  it  was,  on  its  dissolution  its  property 
became  yested  in  the  soyereign. 

2  Waterman,  Corp.  878;  Meriwether  y.  Gar- 
rett, 102  U.  S.  501.  511  (26:  200,  204);  2  Kent 
Com.  g  807;  Vineennes  Bank  y.  State,  I 
Blackf.  (Ind.)  282,  288;  2  Eyd,  Corp.  516;  Fo9 
y.  Borah,  1  Ired.  £q.  858,  861;  White  y.  Camp- 
hdl,  6  Humph.  (Tenn.)  88;  Mumma  y.  Potomae 
Co.  88  U.  8.  8  Pet  281  (8:  945);  Curran  y. 
Arkansas,  66  U.  8.  15  How.  804  (14:  706); 
Bacon  y.  Robertson^  69  U.  8.  18  How.  488  (16: 
504);  2  Waterman,  Corp.  ^  i^. 

Mr.  Justice  Bradley  deliyered  the  opinion 
of  the  court: 

This  case  originated  under  and  in  pursuance 
of  the  Act  of  Congress,  entitled  "  An  Act  to 
Amend  an  Act  Entitled  '  An  Act  to  Amend 
Section  6862  of  the  Reyised  Statutes  of  the 
United  States,  in  Reference  to  Bigamy,  and  for 
Other  Purposes,  Approved  Mardi  22,  1882,'  ** 
which  Act  was  paned  February  19, 1887,  and 
became  a  law  by  not  beinff  returned  by  the 
President.  This  Act,  besides  making  addi- 
tional proyirion  with  regard  to  the  prosecution 
of  polygamy  in  the  Territories,  and  other  mat> 
ters  concemioff  the  Territory  of  Utah,  pro- 
vided, in  the  I8th,  17th  and  26th  sections,  aa 
foUows: 

"Sec  la  That  it  shall  be  the  duty  of  the 
Attomey-Gkneral  of  the  United  States  to  in- 
stitute and  prosecute  proceedings  to  forfeit  and 
escheat  to  the  United  States  Sie  property  of 
corporations  obtained  or  held  in  yiolation  of 
section  three  of  the  Act  of  Congress  approved 
the  first  day  of  July,  eighteen  hundred  and 
sixty-two,  entitled  'iui  Act  to  Punish  and  Pre> 
vent  the  Practice  of  Polygamy  in  the  Terri- 
tories of  the  United  States  and  Other  Places, 
and  bisapproving  and  Annulling  Certain  Acta 
of  the  Lc^lative  Assembly  of  t£e  Territory  of 
Utah,'  or  in  violation  of  section  eighteen 
hundred  and  ninety  of  the  Revised  Statutes  of 
the  United  States;  and  all  such  property  so 
forfeited  and  escheated  to  the  United  Statee 
shall  be  disposed  of  by  the  Secretary  of  the 
Interior,  and  the  proceeds  thereof  applied  to 
the  use  and  ben^t  of  the  common  schoole 
in  the  Territory  in  which  such  property 
may  be:  Provided,  That  no  building,  or  theL^ 
grounds  appurtenant  thereto,  which  is  neld  andp 
occupied  exclusively  for  purposes  of  the  wor- 
ship of  Qod,  or  parsonage  connected  therewith,,' 
or  burial  ground,  shall  oe  forfeited."  J 

"  Sec  17.  That  the  Acts  of  the  Legislative 
Assembly  of  the  Territory  of  Utah  incorporat- 
hig,continuingor  providing  for  the  Corporatioii 
known  as  the  Church  of  Jesus  Christ  of  Latter- 
Day  Saints,  and  the  ordinance  of  the  so-called 
"(General  Assembly  of  the  State  of  Deseref* 
inoorporatinff  the  Church  of  Jesus  Christ  of 
Latter-Day  Saints,  so  far  as  the  same  may  now 
have  legal  force  and  validity,  are  hereby  disap- 

E roved  and  annulled,  and  the  said  Corporation* 
I  so  far  as  it  may  now  have,  or  pretend  to* 
have,  any  legal  enstence,  is  hereby  dissolved; 
that  it  shall  be  the  duty  of  the  Attorney-Gen- 
eral of  the  United  States  to  cause  such  pro- 
ceedings to  be  taken  in  the  Supreme  Court  of 
the  Territory  of  Utah  as  shall  be  proper  to  ex- 
ecute the  foregoing  provisions  of  thk  sectloik 

lie  r.  s. 
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and  to  wind  up  the  affairs  of  said  Corporation 
[8]  oonformablj  to  law;  and  in  snch  proceedings 
tbe  court  shall  hare  power,  and  it  shall  be  its 
duty,  to  make  such  decree  or  decrees  as  shall 
be  proper  to  effectuate  the  transfer  of  the  title 
to  real  property  now  held  and  used  l^  said 
Corporation  for  places  of  worship,  and  par- 
soDages    connected     therewith,    and   burial 

Sounds,  and  of  the  description  mentioned  in 
e  proviso  to  section  thirteen  of  this  Act  and 
in  section  twentj-siz  of  this  Act,  to  the  re- 
spective trustees^  mentioned  in  section  twenty- 
SIX  of  this  Act;  and  for  the  purposes  of  this 
section  said  court  shall  have  all  the  powers  of  a 
court  of  equity." 

**Sec.  26.  That  all  religious  societies,  sects 
and  congregations  shall  have  the  right  to  have 
and  to  hold,  through  trustees  appointed  by 
any  court  exorcising  probate  powers  In  a  Ter- 
ritory, only  on  the  nomination  of  the  author- 
ities of  sudi  society,  sect  or  congregation,  so 
much  real  property  for  the  erection  or  use  of 
houses  of  worship,  and  for  such  {Mirsonaffes 
and  burial  grounds  as  shall  be  necessary  xor 
the  ooDvenience  and  use  of  the  several  congre- 
gations of  such  religious  society,  sect  or  con- 
gregation."   (M  U.  9.  Stat.  687,  688  and  641.) 

In  pursuance  of  the  18th  section  above  re- 
cited, proceedJDgs  were  ipstituted  by  in  forma? 
tion  on  behalf  of  the  Jailed  States  iiL  the  Thizd 
District  Court  o|  the, Territory  of  Utah^Jor 
the  purpose  of  having  declared  foffeiled  an^ 
gcfagrted-iotfae  government  tbe  real  estate  of 
J^^  the  Corpomtiou  astled  the  Church  of  Jesus 
Christ  of  Latter-Day  Bs^nts^  except  a  certain 
blo^in^di  Lake  City  used' exclusively  for 
putinc^worship.  On  the  80th  of  September, 
1887,  the  l»ill  in  the  present  case  was  filed  in 
the  Supreme  Court  of  tbe  Territory,  under  the 
17th  section  of  the  Act,  for  the  appointment  of 
a  receiver  to  collect  the  debts  due  to  said  Cor- 
poration and  tbe  rents,  issues  and  profits  of  its 
realestate;  and  to  take  possession  of  and  man- 
agiT^e  ^^me  lor  the  time  being;  and  for  a 
decree  of  dissolution  and  annulment  of  the 
Qbf^ter  of  said  Corporation^  and  other  inciden- 
tal lelTef:  ~  The  bill  Is  in  the  name  of  the 
tTnited  States,  and  was  brought  by  direction 
of  the  Attomey-Qeneral,  against  both  "the  Late 
Corporation  known  and  claiming  to  exist  as  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints," 
and  John  Taylor,  "  late  trustee  in  trust,"  and 
eleven  other  persons,  late  assistant  trustees  of 
said  Corporation. 

The  bin  states  the  creation  of  the  Corpora- 
tion by  an  ordinance  of  the  assembly  of  the  so- 
called  '^State  of  Deseret,"  which  was  after- 
wards organized  as  the  Territory  of  Utah.  The 
ordinance  was  approved  the  8th  day  of  Febru- 
ary, 1851,  and  was  afterwards,in  October,  1851, 
and  January  19, 1855,  re-enacted  by  the  Legis- 
lature of  the  Tcoritoiy  of  Utah.  A  copy  of  the 
original  ordinance  it  appended  to  the  bill,  and 
is  as  follows: 


"Ah     Obdivakob     biooBPORATniG 
Chubob  OIF  JBBim  Ohbut  of  Lattbb-Dat 

BAIHTiL 

(Approved  February  8, 1851.) 

"Sec.  1.  Be  it  ordained  by  the  General  Ae- 
eetMy  ef  the  8(aU  efDeeeret:  That  all  that  por- 
tion of  the  inhabitants  of  said  State  which  now 
are  or  hereafter  may  become  residents  therein, 

iseu.  & 


and  which  are  JLnown  and  distinguished  as 
*The  Chureh  of  Jesus  Christ  of  Latter-Day 
Saints,'  are  hereby  incorporated,  constituted, 
made  and  declared  a  body  corporate,  with  per 
petual  succession,  under  the  original  name  and 
style  of  ^The  Chureh  of  Jesus  Christ  of  Latter- 
Day  Saints '  as  now  organized,  with  full  power 
and  authority  to  sue  and  be  sued,  defend  and 
be  defended,  in  all  courts  of  law  or  equity  in 
this  State;  to  establish,  order  and  regulate  wor- 
ship, and  hold  and  occupy  real  and  personal 
estate,  and  have  and  use  a  seal,  which  they 
may  altAr  at  pleasure. 

'^Sec  2.  And  be  it  further  ordained:  That 
said  body  or  Church,  as  a  religious  society, 
may.  at  a  general  or  special  conferenoe,  elect 
one  '  trustee  in  trust,'  and  not  to  exceed  twelve 
asdstant  trustees,  to  receive,  hold,  buy,  sell, 
manage,  use  and  control  the  real  and  personal 
property  of  said  Chureh,  which  said  property 
shall  be  free  from  taxation,  which  trustee  and 
assistant  trustees,  when  elected  or  appointed, 
shall  give  bonds,  with  approved  security.  In 
whatever  sum  the  conference  may  deem  suflS- 
cient,  for  the  faithful  performance  of  their 
several  duties,  which  said  bonds,  when  ap- 
proved, shall  be  filed  in  the  general  church  re- 
corder's office,  at  Uie  seat  of  general  chureh 
business,  when  said  bonds  are  approved  by 
said  conference,  and  said  trustee  and  assistant 
trustees  shall  continue  in  office  during  the 
pleasure  of  said  Church;  and  there  shall  also 
be  made  by  tbe  clerk  of  the  conference  of  said 
Church  a  certificate  of  such  election  o^  appoint- 
ment of  said  trustee  and  assistant  trustees, 
which 'shall  be  recorded  in  the  general  chureh 
recorder's  office,  at  the  seat  of  general  church 
business,  and  when  said  bonds  are  filed  and 
said  certificates  recorded  said  trustee  or  assist- 
ant trustees  may  receive  property,  real  or  per- 
sonal, by  gift,  donation,  beouest  or  in  any 
manner  not  incompatible  witn  the  principles 
of  righteousness  or  the  rules  of  justice,  inas- 
much as  the  same  shall  be  used,  managed  or 
disposed  of  for  the  benefit,  improvement,  erec- 
tion of  houses  for  public  worship  and  instruc- 
tion, and  the  well  being  of  said  Church. 

'*Sec.  8.  Andbe  it  further  ordained:  That,  as 
said  Church  holds  the  constitutional  and  origi- 
nal right,  in  common  with  all  civil  and  re- 
ligious communities, 'to  worship  God  according 
to  the  dictates  of  consdencc,'  to  reverence  com- 
munion agreeably  to  the  principles  of  truth  and 
to  solemnize  marriase  compatible  with  the 
revelations  of  Jesus  Christ  for  the  securi^  and 
full  enjoyment  of  all  blessings  and  privileges 
embodied  in  the  religion  of  Jesus  Christ  free  to 
all,  it  is  also  declared  that  such  Church  does 
and  shall  possess  and  enjoy  continually  the 
power  and  authority,  in  and  of  itself,  to  origi- 
nate, make,  pass  and  establish  rules,  regula- 
tions, ordinances,  laws,  customs  and  critenons 
for  the  good  order,  safety,  government,  conve- 
niences, comfort  and  control  of  said  Chureh 
and  for  the  punishment  or  forgiveness  of  all 
offenses  relative  to  fellowship  according  to 
chureh  covenants;  that  the  pursuit  of  bliss  and 
the  enjoyment  of  life  in  every  capacity  of  pub- 
lic association,  domestic  happiness,  temporal 
expansion  or  spiritual  increase  upon  the  earth 
may  not  legally  be  questioned:  Provided,  hew- 
eeer.  That  eadn  and  every  act  or  practice  so 
established  or  adopted  for  law  or  custom  shall 
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relate  to  solemnities,  sacraments,  ceremonies, 
consecrations,  endowments,  tifhiug,  marriages, 
fellowship  or  the  religious  dudes  of  man  to  his 
Maker,  inasmuch  as  the  doctrines,  principles, 
practices  or  performances  support  virtue  and 
increase  morality,  and  are  not  inconsistent  with 
•or  repugnant  to  the  Constitution  of  the  United 
States  or  of  this  State  and  are  founded  in  the 
revelations  of  the  Lord. 

•*  Sec.  4.  And  be  it  further  (ordained:  That 
«aid  Church  shall  keep  at  every  full  organized 
branch  or  stake  a  registry  of  marriages,  births 
4ind  deaths  free  for  the  inspection  of  all  mem- 
bei^  and  for  their  benefit. 

**Sec.  5.  And  be  itfurther  ordained:  That  the 
piesidency  of  said  Church  shall  fill  all  vacan- 
•cies  of  the  assistant  trustees  necessary  to  be 
filled  until  superseded  by  the  conference  of  said 
■Church. 

'*  Sec.  6.  Be  it  further  ordained:  That  no  as- 
sistant trustee  or  trustees  shall  transact  busi- 
ness in  relation  to  buying,  selling  or  otherwise 
•disposing  of  church  property  witnout  the  con- 
-seut  or  approval  of  the  trustee  in  trust  of  said 
•Church.'^ 

(Compiled  Laws  of  Utah,  1876,  p.  282.) 

The  bill  states,  further,  that  John  Tavlor 
<since  deceased),  on  and  prior  to  the  19th  of 
February,  1887.  was  trustee  in  trust,  and  the 
-other  individual  defendants  were  (he  assistant 
trustees  of  the  Corporation; 

That  the  Corporation  acquired  and  held  larsre 
Amounts  of  real  and  personal  property  in  the 
Territory  of  Utah  after  the  1st  of  July,  1862.— 
the  value  of  the  real  estate  being  about  $2,000,- 
OOO,  and  the  value  of  the  personal  proper^ 
4ibout  $l,000,000,as  held  and  owned  on  the  19th 
of  February,  1887,  and  which  the  defendants 
at  ill  claim  to  hold  in  violation  of  the  laws  of 
<the  United  States; 

That  the  Corporation  was  a  corporation  for 
at'lieious  or  charitable  purposes; 

That  by  the  third  section  of  the  Act  of  July 
1st,  1862,  re-enacted  as  section  1890  of  the  Re- 
vised Statutes  of  the  United  States,  any  oorpo- 
mtion  for  religious  or  charitable  purposes  was 
forbidden  to  acquire  or  bold  real  estate  in  any 
Territory,  during  the  existence  of  the  territorial 
government,  of  greater  value  than  $5,000;  and 
<Uiat  more  than  this  value  of  the  property  of 
the  said  Corporation  has  been  acquired  since 
July  1st.  1862,  which  la  not  held  or  occupied 
fiB  a  buuding  or  ground  appurtenant  thereto 
for  the  purpose  of  the  wonhip  of  God,  or 
a  parsonage  connected  therewith,  or  burial 
.ground. 

.That  therefore  the  real  estate  referred  to, 
owned  by  the  Corporation,  is  subject  to  escheat 
to  the  United  States; 

That  on  the  19th  day  of  February,  1887  (by 
the  said  Act  of  that  date),  the  charter  and  Act 
of  incorporation  of  the  Corporation  aforesaid 
was  disapproved,  repealed  and  annulled  by 
Congress,  and  the  Corporation  was  dissolved, 
jmd  an  the  real  estate  owned  and  occupied  by 
it,  in  excess  of  $50,000,  not  held  or  occupied  for 
the  worship  of  God,  etc.,  was  subject  to  escheat 
to  the  United  States; 

That  the  said  Corporation,  and  the  successor 
-of  said  John  Taylor  as  trustee  in  trust  (whose 
name  is  unknown,  and  who  is  asked  to  be  made 
«  party  to  the  blU),  and  the  other  defendants, 

4»9 


assistant  trustees,  wrongfully  and  in  violation  [lO] 
of  the  laws  of  the  United  States  stiU  claim  to 
hold  and  exercise  the  powers  which  were  held 
and  exercised  by  said  Corporation,  and  are  un- 
lawfully possessing  and  using  the  said  real  es- 
tate, and  claim  the  right  to  sell,  use  and  dispose 
of  the  same: 

That  since  the  19th  of  February,  1887,  there 
is  no  person  lawf  uUy  authorized  to  take  charge 
of,  manage,  preserve  or  control  said  property, 
and  the  same  is  subject  to  irreparable  and  irre- 
mediable loss  and  destruction. 

The  bill  prays  that  a  receiver  may  be  ap- 
pointed to  receive  and  hold  all  the  property  of 
the  Corporation;  that  a  decree  be  made  declar- 
ing the  dissolution  and  annullment  of  the  char- 
ter of  the  said  Corporation;  that  the  court  ap- 
point a  commissioner  to  select  and  set  apart  out 
of  the  real  estate  which  i^as  held  and  occupied 
by  the  Corporation  such  real  estate  as  may  be 
lawfully  held  for  religious  uses;  make  neces- 
sary orders  and  take  proceedings  to  wind  up  the 
affairs  of  the  said  Corporation;  and  grant  such 
other  and  further  relief  as  the  nature  of  the  case 
may  require. 

On  the  7th  of  November,  1887,  the  court  ao- 

Kinted  a  receiver,  and  on  the  8th  William  B. 
eston,  Robert  T.  Burton  and  John  R. 
Winder,  claiming  to  have  an  interest  in  a  por- 
tion of  the  property,  were  made  parties  to  tha 
suit  Demurrers  to  the  bill  having  been  over- 
ruled, the  defendants  severally  answered. 

The  Corporation  of  the  Church  of  Jesus 
Christ  of  Latter-Day  Saints,  in  its  answer,  after 
stating  the  granting  of  its  charter  by  an  ordi- 
nance of  the  assembly  of  Deseret,  and  its  con- 
firmation by  the  Legislature  of  the  Territory  of 
Utah,  contended  that  this  charter  was  a  con- 
tract between  the  government  and  the  persona 
accepting  the  grant,  and  those  becoming  corpo- 
rators; and  that  the  Corporation  had  the  power 
to  hold  real  and  personal  property,  without 
limit  as  to  value  and  amount,  for  the  purposes 
of  its  charter;  that  it  never  acquired  property 
in  its  own  name,  but  under  the  powers  grantea 
by  the  ordinance  it  did  acquire  and  hold  certain 
real  and  personal  property,  in  the  name  of  a 
trustee  in  (rust  for  said  dorporation;  that  the 
Act  of  July  1,  1862,  expressly  provided  that 
existing  vested  rights  in  real  estate  should  not  [IH 
be  impaired;  that  the  defendant  has  ever  been 
and  still  is  a  corporaUon  or  association  for  re- 
ligious or  charitable  purposes;  that  so  much  of 
the  Act  of  Congress  which  took  effect  March  8, 
1887  (referring  to  the  Act  passed  February  19, 
1887),  as  attempts  to  dissolve  the  defendant 
Corporation,  or  to  interfere  with  or  limit  ita 
right  to  hold  property,  or  to  escheat  the  same, 
or  to  wind  up  its  affairs,  is  unconstitutional  and 
void;  that  the  United  States  has  not  the  power 
to  do  this  by  reason  of  said  contract;  that  when 
the  Act  of  March  8, 1887,  took  effect  the  said 
Corporation,  through  its  trustees,  held  and 
owned  only  three  parcels  of  real  estate,  namely: 
1st,  all  of  block  87,  in  plat  A,  Salt  Lake  City 
survey;  2d,  part  of  block  88,  plat  A,  of  said 
survey,  containing  2|U  acres;  8d,  part  of  lot  6, 
in  block  75,  plat  A,  or  same  survey;  that  the 
defendant  Corporation  had  acquired  the  first 
two  of  these  lots  before  July  1, 1862;  that  the 
first  piece,  namely,  all  of  block  87,  in  plat  A« 
was,  ever  since  1850,  and  still  la,  used  and  oc- 
cupied exduaively  for  purposea  of  the  worship 
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of  Qod;  thfti  the  third  of  tald  tracU,  which  is 
theool;  tnct  of  land  owned  by  the  OorponUon 
oo  tbewl  of  March,  1887,  which  had  been  ac- 
quired aabeequentto  July  1.  1882,  was  always. 
mod  sUll  is,  used  as  a  parsonaffe,  necessary  for 
the  convenience  and  use  of  the  Corporation; 
that  said  Corporation  had  owned  othier  lands, 
bat  had  sold  and  disposed  of  the  ssme  prior  to 
March  8.  1887;  that  after  the  said  Act  took 
effect,  and  in  pursuance  of  section  38  of  said 
Act,  it  applied  to  the  proper  Prohate  Court  for 
Salt  Lake  County  for  the  appointment  of  three 
trustees  to  take  the  title  to  the  three  tracts  above 
ilescribed:  and  on  May  19, 1887,  said  court  ap- 
pointed William  B.  Preston,  Robert  T.  Burton 
and  John  R.  Winder  such  trustees;  and  after- 
wards said  three  tracts,  except  a  part  of  lot  6. 
in  block  75  (the  third  lot),  were  conveyed  to  said 
trustees,  that  the  remaining  part  of  said  lot  6 
is  now  held  by  Theodore  McKean,  in  trust  for 
the  defendant  Corporation,haTinff  been  omitted 
from  the  oonrevance  to  the  uM  trustees  by 
mlitake;  that  ssld  Corporation  does  not  now 
hold  any  real  estate  wnatsoerer;  that  no  soo- 
cessor  to  said  John  Taylor  has  ever  been  ap- 
pointed trustee  in  trust  by  said  Corporation. 

The  answer  denies  that  the  charter  and  Act 

of  incorporation  of  the  defendant  was  annulled 

by  the  Act  of  19th  February,  1887;  and  alleges 

flSj      that,  even  if  said  Act  U  valid  and  binding,  it  did 

DOtco  into  effect  untO  March  8d,  1887. 

Toe  answer  further  aven  that  prior  to  Feb- 
ruary S8th,  1887,  the  defendant  Corporation 
from  time  to  time  acquired  and  held  peraonal 
property  for  charitable  and  religious  purposes, 
and,  on  that  day,  held  certain  personal  property 
donated  to  it  by  themembenof  theChurcnand 
friends  thereof  solely  for  use  and  distribution 
for  charitable  and  religious  purposes,  such 
property  being  always  held  by  its  trustee  in 
trust;  and  that  on  the  28th  of  February,  1887. 
John  Taylor,  who  then  held  all  the  personal 
property,  moneys,  stocks  and  bonds  belonging 
to  said  CorporaUoo,  astrustee  in  trust,  with  its 
eooseot  ana  approval,  donated,  transferred  and 
conveyed  the  same  (after  reserving  sufficient  to 
pay  m  then  existing  indebtedness)  to  certain 
ecclesisstical  corporations  created  and  existing 
under  and  by  virtue  of  the  laws  of  the  Territory 
of  Utah,  to  be  devoted  by  them  solely  to  char^ 
Itable  and  reUgioususes  and  purposes;  and  de- 
livered the  same  to  them,  wherefora  the  de- 
fendant aven  that  when  the  Act  of  March  8d, 
1867,  went  into  effect,  it  did  not  own  or  hdd 
nny  personal  property,  except  mere  furniture, 
0xtores  and  implements  pertaining  to  its  houses 
of  worship  ana  panonaga. 

The  defendants,  Wufbrd,  Woodruff  and 
otbcra,  charged  as  a^^tstant  trustees  in  the  bill 
<cxoept  Mows  Thai  ler),  deny  that  they  ever 
were  sodi  assistant  trustees,  though  theyadndt 
thai  they  acted  as  oounseDon  and  advison  of 
John  Tavlor.  the  trustee  in  trust  Thatcher 
admits  that  he  was  once  elected  assistant  trus- 
tee, Imt  alleges  that  his  term  of  oflloe  expired 
Ml  of  OoloSer.  1875,  and  he  has  never  acted 
siooe.  They  dl  deny  that  they  have  ever 
owned  or  held  any  property  belonging  to  the 
Cdrporatioa.    They  aU,  however,   adopt  its 


PrsstoQ^  Burton  and  Winder,  who  were 
made  defradanta  after  the  suit  wu  commenced, 
•dflsit  the  ooQveyanoe  to  them  of  the  three 

tuv.n. 


tracts  described  in  the  answer  of  the  Corpora- 
tion, which  they  declare  that  they  hold  in  trust 
for  the  Church  of  Jesus  Christ  of  Latter^Day 
8ainta.    Tbey  also  adopt  the  answer  of  the        [ISl 
Corporation. 

Keplications  were  duly  filed. 

One  Augus  M.  Cannon  intervened  as  a  claim- 
ant of  certain  coal  lands  supposed  to  be  affected 
by  the  proceedings,  and  was  sdmltted  as  a  de- 
fendant, and  filed  an  answer  explaining  his 
claim. 

Several  petitions  wera  filed  in  the  cause,  with 
leave  of  tne  court,  for  the  purpose  of  askinc 
that  certain  pieces  of  property  therein  describea 
might  be  set  apart  for  the  use  of  the  Church. 
They  were: 

1.  A  petition  by  Francis  Armstrong,  Jesse 
W.  Fox.  Jr.,  and  Tbeodore  McKean,  who  al- 
leged that  they  held  diven  pieces  of  real  estate 
(described  in  their  petitloo)  in  trust  for  ibe  use 
and  benefit  of  the  Church  of  Jesus  Christ  of 
Latter-Day  Baiou.  To  this  petition  the  plain- 
tiff filed  a  genera]  replication. 

2.  William  B.  Pnatoo.  Robert  T.  Burton 
and  John  R  Winder  filed  a  petition  stating 
Uiat  they  wera  duly  appointed  by  the  Probate 
Court  of  Salt  Lake  Couoty  trustf^  to  hold  title 
to  real  estate  belonging  to  the  said  Cburch,  and 
as  such  trustees  hold  the  legal  title  to  certain 
pieces  of  land  described,  to  wit:  lit.  a  piece 
known  as  the  "Quardo  Houae"  and  lot,  held 
for  the  use  and  bene6t  of  the  prpsident  of  the 
said  Church  as  a  parsonage,  where  be  has  made 
his  home  snd  residence  since  1878;  2dly,  sn- 
other  piece  sd Joining  the  above  known  as  the 
"Historian's  Office"  and  grounds,  the  building 
on  which  contains  the  church  library  and 
records,  and  the  legal  title  to  which  is  in  Theo- 
dora McKean.  The  petitionera  pray  that  the 
said  premises  be  set  apart  to  aaid  Cburch  as  a 
parsonage,  and  that  the  title  be  confirmed  to  the 
trustees. 

To  this  petition  the  United  Ststes  filed  an 
answer,  denying  that  said  PrestQn.  Burton  sml 
Winder  hold  the  title  to  sakl  '*Guardo  HouAe" 
and  land,  or  that  they  hold  the  same  in  trust 
for  the  saki  Church  of  Jeaus  Christ  of  Latter^ 
Day  Saints;  that  the  pretended  oonveysnce  un* 
dear  which  they  claim  to  hokl  the  aame  is  vokl 
and  of  no  eilect.  for  want  of  power  in  the 
grantors;  that  said  property  haa  never  been  a 
personage;  and  that  the  pronerty  designated  aa  [14] 
the  "Historian's  Oflloe  "ana grounds  baa  never 
been  part  of  any  parsonage.  On  the  contrary, 
the  plaintiff  aven  that  McKean  holds  the  Imi 
title  to  said  property  in  trust  for  the  Late  Cor^ 
poratioo  of  the  Church  of  Jesua  Christ  of  Lat* 
tar^D^  Saints  as  a  part  of  ito  general  propertr, 
and  that  the  "Historian's  Oflloe"  and  grounda 
are  entirely  separate  and  apart  from  the 
"Ouardo  House^  and  lot,  and  in  no  manner 
connected  therawith. 

The  saki  Preston,  Burton  and  Winder  filed 
another  petitkw,  stating  their  appointment  aa 
trusteea  as  aforwaid.  snd  that  they,  aa  audi, 
hoM  another  property  described  in  the  petitioa 
(being  a  portion  of  block  88,  plat  A.  d  Salt 
Lake  City  survey)  for  the  use  and  benefitd  tha 
saM  Church,  which  waa  taken  possearfon  of  by 
the  ageou  of  said  Church  when  Salt  Lake  City 
firbt  Isk)  out  in  1848,  and  ever  since  used 


and  occupied  bj  aoid  Church;  and  tliat  prior 
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proTements  bad  been  built  tbereoD,  Btill  owned 
and  possessed  by  the  said  Church;  and  they 
pray  Uiat  said  property  be  set  apart  to  said 
Churdi,  and  the  title  and  possession  confirmed 
to  the  petitioners  as  trostees. 

The  United  States  filed  an  answer  to  this 
petition,  denying  the  truth  of  the  same. 

A  similar  petition  was  filed  by  the  same  par- 
ties, Preston,  Burton  and  Winder,  claiming  to 
hold  the  legal  title  to  block  87,  plat  A,  Salt 
Lake  City  survey,  known  as  the  "Temple 
.  Block,"  containing  three  large  buildinn  con- 
structed by  said  Church  ezclusiyely  for  re- 
ligious purposes,  and  been  in  its  possession 
since  1848.  They  pray  that  this  property  may 
be  set  apart  to  the  Church,  and  the  title  and 
possession  confirmed  to  the  petitioners  as  trus- 
tees. The  plaintiff,  by  answer,  alleges  that  the 
conveyance  under  which  the  petitioners  claim 
this  property  is  also  void  for  want  of  power  in 
the  grantors  to  convey. 

Another  petition  was  filed  by  George  Romney , 
Henry  Din  woody,  James  Watson  and  John 
Clark,  in  behalf  of  themselves  and  of  other 
members  of  the  Church  of  Jesus  Christ  of  Lat- 
ter-Day Saints,  alleging  that  said  members  are 
more  than  one  hundred  thousand  in  number, 
and  so  numerous  that  they  cannot,  without  in- 
convenience and  oppressive  delays,  be  brought 
before  the  court;  that  they  all  have  an  interest 
in  common  in  the  subject  of  the  petition  and 
£161  ^  questions  involved  in  this  suit  That  on 
the  7th  of  November,  1887,  this  court  made 
an  order  appointing  Frank  H.  Dyer  receiver  of 
the  Church  aforesaid;  that  he,  as  such  receiver, 
has  seized,  taken  possession  of  and  now  holds, 
subject  to  the  order  of  the  court,  the  following 
described  real  and  personal  property,  to  wit: 

1.  An  of  block  87,  plat  A.  Halt  Lake  City 
survey,  known  as  "Temple  Block." 

2.  The  east  half  of  lot  6,  block  76,  plat  A 
aforesaid,  known  as  the  "Guardo  House"  and 
grounds. 

8.  Part  of  lot  6,  block  75,  plat  A  aforesaid, 
known  as  the  "Historian's  Office"  and  ^rounds. 

4  A  portion  of  block  88,  plat  A  aforesaid, 
known  as  part  of  the  "Tithing  Office"  prop- 
erty. 

5.  The  toutb  half  of  lots  6  and  7,  in  block 
88,  plat  A  aforesaid,  known  as  part  of  the 
"Tithing  Office"  property. 

8.  Vadous  tracts  of  land,  designated,  con- 
taining a  large  number  of  acres,  situated  in 
township  1  south,  ranse  1  west.  United  States 
survey  of  Utah,  andlniown  as  the  "Church 
Farm;"  excepting,  however,  a  tract  sold  to  the 
Denver  and  Rio  Grande  Western  Railway 
Company  by  deed  dated  February  7. 1882. 

7.  The  undivided  half  of  the  south  half  of 
the  southeast  quarter,  the  southeast  quarter  of 
the  southwest  quarter,  and  lot  4,  section  18, 
and  the  north  half  of  the  northeast  quarter  of 
section  19,  township  8  north,  range  6  east,  in 
Summit  County,  Utah  Territory,  known  as 
coal  lands. 

Also  a  number  of  Items  of  personal  property, 
Including  800  shares  of  stock  in  the  Salt  Lake 
Oas  Company;  4,782  shares  in  the  Deseret 
Telemph  Company;  several  promiMory  notes 
of  dUFerent  parties  and  amounts;  80,168  sheep; 
$287,860.16  of  money. 

That  since  said  personal  property  came  Into 
possession  of  tbe  receiver  he  has  oo&ected  rents 


on  the  real  estate,  and  dividends  on  the  gas 
stock;  and  that  idl  the  property  in  the  posses- 
sion of  the  receiver  is  of  the  aggregate  value  of 
about  $7*'K),000,  exclusive  of  l^mple  Block. 

That  all  of  said  property,  at  the  tune  so  taken, 
and  long  prior  thereto,  was  the  property  of  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints, 
and  that  the  posBession  of  the  receiver  Is 
wrongful  and  without  authority  or  right. 

That  said  Church  is  a  voluntary  reli^ous 
society,  organized  in  the  Territory  of  UtsSi  for 
religious  and  charitable  purposes. 

That  said  petitioners  and  others,  for  whose 
benefit  they  file  the  petition,  are  members  of 
said  Church,  residing  in  said  Territory;  that 
the  Churdi  became  possessed  of  all  of  said 
property  in  accordance  with  its  established 
rules  and  customs,  bv  the  voluntary  contribu- 
tions, donations  and  dedications  of  its  members, 
to  be  held,  managed  and  applied  to  the  use  and 
benefit  of  the  Church,  for  the  maintenance  of 
its  religion  and  charities  by  trustees  appointed 
by  sidd  members  semi-annually  at  the  general 
conference.  O 

That  John  Taylor,  the  late  trustee  so  ap- 
pointed, died  on  the  26th  day  of  July,  1887, 
and  no  trustee  has  been  appointed  since. 

That  the  property  in  the  hands  of  the  trus- 
tees is  claimed  adversely  to  the  Church,  the 
petitioners,  and  the  members  thereof,  and 
wholly  without  right,  by  the  United  States, 
and  is  wrongfully  withheld  by  the  receiver 
from  the  purposes  to  which  it  was  dedicated 
and  grant^;  that  the  petitioners  and  the  mem- 
bers on  whose  behalf  this  petition  is  filed  are 
equitably  the  owners  of  said  property,  and 
beneficially  interested  therein,  and*  to  prevent 
a  diversion  thereof  from  the  religious  and 
charitable  purposes  of  the  said  Churcn  to  which 
they  donated  and  granted  said  property,  the 
petitioners  pray  that  in  case  said  Corporation 
of  the  Church  of  Jesus  Christ  of  Latter-Day 
Saints  should,  upon  the  final  hearing,  be  held 
and  decreed  to  be  dissolved,  an  order  may  be 
made  decreeing: 

1.  That  the  said  proper^  belongs  to  the  in- 
dividual members  of  said  Church,  and  that  they 
are  authorized  to  appoint  a  trustee  or  trustees 
to  hold,  manage  and  apply  such  property  to 
the  purposes  for  which  it  was  originally  given. 

2.  That  said  receiver  deliver  the  possession 
thereof  to  such  trustee  or  trustees  as  may  be 
named  and  appointed  at  a  general  conference 
of  the  members  of  the  Chiurch,  In  accordance 
with  its  rules  and  customs. 

To  this  petition  the  United  States  filed  an 
answer,  denybg  the  claim  of  the  petitioners; 
admitting  the  appointment  of  the  receiver,  and 
his  taking  possession  of  the  property  referred 
to;  denying  that  at  the  time  of  such  taking 
it  was  the  property  of  the  said  Church  of  Jesus 
Christ  of  Latter-Day  Saints,  whether  the  peti- 
tion is  intended  to  apply  to  the  Late  Corpora- 
tion or  to  the  voluntary  religious  sect  which  has 
existed  under  that  name  sTnoe  the  dissolution 
of  the  said  Corporation.  It  admits  that  prior 
to  the  said  dissolution  said  property  belonged 
to  the  Corporation  of  the  Church  of  Jesus  Christ 
of  Latter-Day  Saints,  but  alleges  that  since 
then  It  has  bad  no  legal  owner  except  the 
United  SUtes;  denies  that  the  said  Church  of 
Jesus  Christ  of  Latter-Day  Saints  has  been  for 
years  past  a  vohmtaiy  religious  society  or  aaso 
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cUtioii,  but  alleges  that  ap  to  the  19th  day  of 
FebmaiT.  1887,  laid  Church  existed  aa  a  cor> 
poratlon  for  reUgioua  purposes;  and  aioce  that 
time,  when  it  became  dissolyed,  there  has  ex- 
listed  a  Toluotaiy  and  unincorporated  reUffious 
codetj  or  sect,  known  by  the  name  or  the 
•Church  of  Jesus  Christ  of  Latter-Dav  Saints. 
It  denies  that  the  Corporation  to  which  all  of 
-said  proper^  belonged  acquired  the  same  by 
voluntary  contributions,  donations  and  dedica- 
tions of  the  members  thereof,  and  alleges  that 
all  of  said  r^ty  was  acquired  by  said  Church 
largdy  by  purdiase  and  other  means  as  after- 
wards set  out.  It  denies  that  the  receiver  is 
wrongfully  withholding  and  diverting  the  prop- 
-erty  m>m  the  purposes  to  which  it|was  donated, 
and  denies  that  the  petitioners  or  any  other 
persons  are  equitably  or  otherwise  the  owners 
of  said  property  or  any  portion  thereof,  or 
beneficially  interested  therein.  The  answer 
then  sets  rorth  the  incorporation  of  the  Church 
of  Jesus  Christ  of  Latter-Day  Saints  as  a  body 
ior  religious  and  charitable  purposes,  by  the 
Act  of  the  Territorial  Assembly  of  Utah  in 
1855,  and  avers  that  it  continued  to  be  a  Cor- 
poration up  to  the  19th  of  February,  1887;  it 
(hen  sets  forth  the  Act  of  Congress  of  July  1, 
1863,  before  referred  to,  and  the  Act  of  T&iich 
8,  1887,  ^sapproving  and  annulling  the  Act  of 
incorporation  aforesaid,  and  disSslving  the 
said  Corporation,  and  aUeges  that  it  did  become 
dissolved.  The  answer  then  states  the  previous 
proc^dinffs  in  the  suit,  and  the  appointment 
ri8|  of  t^  receiver,  and  alleges  that  the  United 
i^tates  had  filed  in  the  District  Court  for  the 
Third  District  of  Utah  a  proceeding  in  the 
nature  of  an  information  against  all  the  real  prop- 
erty set  out  in  the  petition,  for  the  purpose  of 
having  the  same  declared  forfeited  and  escheated 
to  the  United  States,  which  proceedings  are 
now  pending.  And  the  answer  alleges  that 
said  real  property  has  become  forfeits  to  the 
United  States,  as  shown  in  said  information. 
The  answer  further  states  that  the  said  Corpora- 
tion was  a  religious  Corporation  for  the  purpose 
of  promulgating,  spreading  and  upholding  the 
prindples,  practices,  teachings  and  tenets  of 
said  Church,  and  that  it  never  had  any  other 
ooiporate  obiects,  purposes  or  authority;  never 
had  any  capital  stock  or  stockholders,  nor  per- 
sons pecuniarily  interested  in  its  property,  nor 
any  natural  persons  authorized  to  take  or  hold 
4iny  personal  property  or  estate  for  said  Cor- 
poration, except  such  trustees  as  were  provided 
for  by  its  Statute  of  incorporation,  and  the 
power  of  appointing  such  trustees  ceased  and 
became  extinct  at  tnedateof  its  dissolution; 
that  up  to  that  date  said  personal  property  had 
been  used  for  and  devoted  exclusively  to  the 
promulgation,  spread  and  maintenance  of  the 
principles,  practices,  teachings  and  tenets  of 
«aid  Churcn  of  Jesus  Christ  of  Latter-Day 
Saints,  amongst  which  the  doctrine  and  prac- 
tice of  polygamy,  or  plurality  of  wives,  was  a 
fundamental  and  essential  doctrine,  tenet  and 
principle  of  said  Church,  and  the  same  was 
opposed  and  contraiy  to  good  morals,  public 
policy  and  the  laws  of  the  United  States,  and 
that  the  use  made  of  said  personal  property  was 
largely  for  purposes  of  upholding  and  main- 
taining said  doctrine  and  practice  of  polygamy, 
«od  violating  the  laws  of  the  United  States; 
that  since  said  dissolution  there  has  existed  a 
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voluntary  and  unincorporated  sect  known  as 
the  Church  of  Jesus  Christ  of  Latter-Day 
Saints,  comprising  the  great  body  of  individuals 
named  in  said  mtervention,  who  formerly 
formed  the  membership  of  said  Corporation; 
and  the  organization  and  general  government 
of  said  voluntary  religious  sect,  and  its  princi- 
ples, doctrines,  teachings  and  tenets,  include 
the  practice  of  polygamy,  and  have  been  sub- 
stantially the  same  as  those  of  the  said  Corpora- 
tion; and  the  said  voluntary  religious  sect  has 
upheld  and  maintained  the  unlawful  and  im- 
moral practice  and  doctrine  of  polygamy  as 
strongly  as  the  said  Corporation  md;  and  any 
uses,  purposes  or  trusts  to  which  said  personu 
property  could  be  devoted  in  accordance  with 
the  orie:inal  purposes  and  trusts  to  which  it 
was  deoicatea  would  be  opposed  to  good  mor- 
als, public  policy,  and  contrary  to  the  laws  of 
the  United  States.  The  answer  further  states 
that  there  are  no  natural  persons  or  corpora- 
tions entitled  to  any  portion  of  the  iiersonal 
property  thereof,  as  successors  in  interest  to 
said  Corporation;  that  all  definite  and  legal 
trusts  to  which  said  property  was  dedicated 
have  totally  failed  and  become  extinct;  and 
that  by  operation  of  law  tbe  said  proper^  has 
become  escheated  to  the  United  States;  and  the 
allegation  that  said  property  was  acquired  by 
voluntary  contributions,  donations  and  dedica- 
tions of  the  members  of  the  Corporation  is  not 
true,  but  the  Late  Corporation  ourried  on  busi- 
ness to  a  wide  extent;  and  whilst  a  large  amount 
of  personalty  in  the  shape  of  tithes  was  paid  to 
the  Church  each  year  bv  the  members  thereof, 
yet  the  personalty  now  in  the  bands  of  the  said 
receiver  is  in  no  part  made  up  of  voluntary 
contributions  or  tithes  paid  in  as  aforesaid,  but 
is  all  of  it  property  which  was  acquired  by  said 
Corporation  in  the  course  of  trade,  oy  purchase, 
and  for  a  valuable  consideration;  and  it  held 
the  same  in  its  corporate  capacity,  absolutely 
and  entirely  independent  oi  any  individual 
members  of  said  Corporation,  and  upon  tbe 
trust  and  for  the  uses  and  puri>oses  set  out, 
which,  as  has  been  alleged,  were  in  whole  or 
in  part  immoral  and  iUegaL 
*    A  replication  was  filed  to  this  answer. 

The  last-mentioned  petition  of  intervention 
and  the  answer  thereto  are  in  the  nature  of  an 
original  bill  and  answer,  but  serve  to  present 
the  whole  controversy  in  all  its  aspects,  and  for 
that  purpose  may  properly  be  retained,  as  no 
objection  is  made  thereto. 

The  Act  of  Congress  of  July  1, 1862,  referred 
to  in  the  pleadings,  is  entitled  "An  Act  to  Pun- 
ish and  Prevent  the  Practice  of  Polygamy  in 
Uie  Territories  of  the  United  States,  and  Cther 
Places,  and  Disapproving  and  Annulling  Cer- 
tain Acts  of  tbe  Legislative  Assembly  of  the 
Territory  of  Utah,"  uidprovides  as  follows: 

"Bi  it  maeted  bg  ths  denaU  and  Bbute  cf 
Bepreteniatitea  tfthe  United  SUUea  cf  America 
in  Covgreu  aaaembUd  :  That  every  person  hav- 
ing a  husband  or  wife  living,  who  shall  marry 
any  other  person,  whether  married  or  single, 
in  a  Territory  of  the  United  States,  or  other 
place  over  which  the  United  States  have  ex- 
clusive lurisdiction,  shall,  except  in  the  cases 
specified  in  the  proviso  to  this  section,  be  ad- 
Judged  guilty  of  bigamy,  and,  mx>n  conviction 
thereof,  shall  be  punished  by  a  fine  not  exceed* 
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ing  five  hundred  dollars,  and  by  imprifionment 
for  a  term  not  exceeding  five  years:  Provided, 
neteriheUBa^  That  this  section  shall  not  extend 
to  any  person  bv  reason  of  any  former  marriage 
whose  husband  or  wife  by  such  marriage  shul 
have  been  absent  for  five  successive  years  with- 
out being  known  to  such  person  within  that 
time  to  be  living;  nor  to  anv  person  by  reason 
of  anv  former  marriage  which  sbaU  have  been 
dissolved  by  the  decree  of  a  comDetent  court; 
nor  to  any  person  by  reason  of  any  former 
marriage  which  shall  have  been  annulled  or 
pronounced  void  by  the  sentence  or  decree  of 
a  competent  court  on  the  ground  of  the  nullity 
of  the  marriage  contract. 

"Sec.  2.  And  he  it  further  enacted:  That 
the  following  ordinance  of  the  provisional  gov- 
ernment of  the  'State  of  Deseret/  sootfled, 
namely,  'An  Ordinance  Incorporating  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints/ 
passed  February  eight,  in  the  year  eighteen 
hundred  and  fifty-one,  and  adopted,  re- 
enacted  and  made  valid  by  the  ^vemor  and 
Legislative  Assembly  of  the  Territory  of  Utah 
by  an  Act  passed  January  nineteen,  in  the 
year  eighteen  hundred  and  fifty-five,  enti- 
tled 'An  Act  in  Relation  to  the  Compilation 
ntid  Revision  of  the  Laws  and  Resolutions  In 
Force  in  Utah  Territory,  Their  Publication  and 
Distribution,*  and  all  other  Acts  and  parts  of 
Acts  heretofore  passed  by  the  said  Legislative 
Assembly  of  the  Territoi^  of  Utah,  ^ich  ea- 
tablish,  support,  maintain,  shield  or  counte- 
nance polyc^amy,  be,  and  the  same  hereby  are, 
disapproved  and  annulled:  Provided,  That  this 
Act  shall  be  so  limited  and  construed  as  not  to 
affect  or  interfere  with  Hie  right  of  property 
legally  acquired  under  the  ordinance  hereto- 
fore mentioned,  nor  with  the  right  'to  worship 
Ck>d  according  to  the  dictates  of  conscience,' 
hut  oulv  to  annul  all  Acts  and  laws  which  es- 
laoiisn,  mamraiu,  prnieci  or  countenance  the 
practice  of  polygamy,  evasively  called  spiritual 
marriage,  however  disguised  by  legal  or  ec- 
clesiastical solemnities,  sacraments,  ceremonies, 
consecrations  or  other  contrivances. 

"  Sec.  8.  And  be  it  further  enacted:  That  it 
shall  not  be  lawful  for  any  corporation  or  asso- 
ciation for  religious  or  charitable  purposes  to 
acquire  or  hold  real  estate  in  anv  Territory  of 
the  United  States  during  the  existence  of  the 
territorial  government,  of  a  greater  value  than 
fifty  thousand  dollars;  and  all  real  estate  ac- 
quired or  held  by  any  such  corporation  or  asso- 
ciation contrary  to  the  provisions  of  this  Act 
shall  be  forfeited  and  escheat  to  the  United 
States:  Provided,  That  existing  vested  righu 
in  real  estate  shall  not  be  impahed  by  the  pro- 
visions of  this  section."  (12  U.  &  Stat 
501.)  ^ 

Another  Act,  known  as  the  Edmunds  Act, 
was  approved  March  22,  18B2,  entitled  '*An 
Act  to  Amend  Section  5852  of  the  Revised 
SUtutes  of  the  United  Stat  ;s  in  Reference  to 
Bigamy,  and  for  Other  Purposes."  This  Act 
contained  stringent  provisions  against  the  crime 
of  polygamy,  and  has  frequently  come  under 
the  consideration  of  this  court,  and  need  not 
be  recited  in  detail. 

The  cause  came  on  to  be  heard  upon  the 
pleadings,  proofs  and  an  agreed  statement  of 
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the  facta.  The  court  made  a  finding  of  facts, 
upon  which  a  final  decree  was  rendmd.  The 
facts  found  are  as  follows: 

"Ist  That  the  Ohurch  of  Jesus  Ohrist  of 
Latter-Day  Saints  was,  from  the  19th  day  of 
January,  1855,  to  the  8d  dav  of  March,  A.  D. 
1887,  a  corporation  for  religious  and  charitable 
purposes,  auly  organized  and  existing  under 
and  in  pursuance  of  an  ordinance  enacted  by 
the  Legislature  of  the  Territory  of  Utah,  and 
approved  by  the  governor  thereof  on  the  said 
19th  day  of  January,  A.  D.  1855,  a  copy  of 
which  ordinance  is  made  a  part  of  the  com- 
plaint herein. 

"  2.  That  on  the  19th  Qay  of  February,  A. 
D.  1887,  the  Congress  of  tne  United  States 
passed  an  Act  entitled  'An  Act  to  Amend  Sec- 
tion 5852  of  the  Revised  Statutes  of  the  United 
States  in  Reference  to  Bigamy,  and  for  Other 
Purposes,'  approved  March  22d,  1882,  which 
purported  to  disapprove,  repeal  and  annul  the 
said  charter  and  Act  of  incorporation  of  the 
Corporation  of  the  Church  of  Jesus  Christ 
of  Latter-Day  Saints  aforesaid  and  passed  as 
aforesaid* 

" 3.  That  iromediatelybefore  the  passage  of 
said  Act  of  Congress  of  February  19, 1887,  the 
said  John  Taylor  was,  and  for  a  long  time 
prior  thereto  had  been,  the  qualified  and  acting 
trustee  in  trust  of  said  Corporation  of  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints; 
that  after  the  passage  of  said  Act  of  Congress 
of  February  19th,  1^,  the  said  John  Taylor 
claimed  to  hold  and  continued  to  exercise  the 
powers  conferred  upon  said  Church  of  Jesus 
Christ  of  Latter-Day  Saints  bv  said  Act  of  in- 
corporation until  his  death,  which  occurred  on 
the  25th  day  of  July,  A.  D.  1887. 

"4  That  at  the  date  of  the  passage  of  said 
Act  of  Coneress  of  February  19th,  A.  D.  1887, 
and  for  a  long  time  prior  thereto,  there  were 
no  assistant  trustees  of  said  Corporation,  none 
having  been  elected,  appointed  or  qualified 
since  the  year  1887;  that  said  Wilford  Wood- 
ruff, Lorenzo  Snow,  Erastus  Snow,  Franklin 
D.  Richards,  Brigham  Young,  Moses  Thatcher, 
Francis  M.  Lyman,  John  Henry  Smith,  George 
Teasdale,  Heber  J.  Grant  and  John  W.  Tay- 
lor were,  at  the  commencement  of  this  suit, 
counsellors  and  advisers  of  the  said  John  Tay- 
lor, and  continued  to  his  death  counselling  and 
advising  him  respecting  the  management,  use 
and  control  of  the  property  heiiinafter  de- 
scribed. 

"  5.  That  since  the  passage  of  said  Act  of 
Congress  of  Feb.  19, 1887.  the  Church  of  Jesus 
Christ  of  Latter-Day  Saints  has  existed  as  a 
voluntaryreliffiotis  sect,  of  which  the  said 
Wilford  woocfruff  is  the  acting  president,  and 
it  has  had  duly  designated  and  appointed  by 
the  Probate  Court  of  Salt  Lake  County,  in  said 
Territorv,  in  pursuance  of  the  Act  of  Conness 
aforesaia,  the  following-named  trustees,  Wil- 
liam B.  Preston,  Robert  T.  Burton  and  John 
R.  Winder,  to  take  the  title  to  and  hold  snch 
real  estate  as  shall  be  allowed  said  religious 
sect  by  law  for  the  erection  and  use  of  houiee 
of  worship,  parsonages  and  burial  grounds. 

"  6.  That  at  the  time  of  the  passage  of  said 
Act  of  Congress  of  February  19, 1887,  there 
were  no  outstanding  debCa  of  or  ddms  against 
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said  Ck>rporatloD,  so  far  as  appears  to  tha  court 
from  the  evidence  herein. 

"  7.  That  at  the  time  of  the  passage  of  the 
Act  of  Congress  of  February  19, 1887.  the  said 
Corporation  owned,  held  and  possessed  the  fol- 
lowmg  real  estate  in  said  Territory,  to  wit." 

The  items  of  real  estate  were  then  enumer- 
ated, being  substantially  the  same  as  those 
specified  in  the  petition  of  George  Romney  and 
others,  before  referred  to,  with  the  addition  of 
the  valuation  of  each  item  or  piece  of  property , — 
the  Temple  Block  being  valued  at  $500,000; 
the  Guardo  House  and  grounds  at  $50,000;  the 
Historian's  Office  and  grounds  at  ^,000;  the 
Tithing  Office  and  grounds,  one  portion  at 
$50,000.  and  the  other  at  $25,000;  the  Church 
Farm  at  $110,000:  and  the  seventh  item,  known 
as  "  coal  lands  in  Summit  County,"  valued  at 
$80,000. 

The  court  further  found  as  follows: 

"The  legal  title  to  the  real  estate,  first  above 
described,  Known  as  the  Temple  Block,  at  the 
time  said  Act  of  Feb.  10, 1887,  went  into  effect, 
was  in  John  Taylor,  as  trustee  in  trust  for  the 
■aid  Corporation,  which  said  trustee  in  trust 
subseqifently  and  on  the  80th  day  of  June, 
1887,  attempted  to  conveythe  same  to  William 
B.  Preston,  Robert  T.  Burton  and  John  R 
Winder,  as  trustees,  by  a  certain  instrument  in 
writing  in  the  words  and  figures  following,  to 
mii: 

"  'This  indenture,  made  on  this  thirtieth  day 
of  June,  io  the  year  of  our  ^rd  one  thousand 
eight  hundred  and  eighty-seven,  by  and  be- 
tween John  Taylor,  trustee  in  trust  of  that  cer- 
tain body  of  religious  worshipers  called  and 
known  as  the  "Church  of  Jesus  Christ  of  Latter- 
Day  Saints,"  party  of  the  first  part,  and  Wil- 
liam B.  Preston,  presiding  bishop^  of  said 
Church,  and  his  two  counsellors,  Robert  T. 
Burton  and  John  R.  Winder,  parties  of  the  sec- 
ond part.'" 

The  indenture  then  recites  the  appointment 
of  the  parties  of  the  second  part,  by  Probate 
Court  of  Salt  Lake  County,  as  trustees  to  hold 
certain  real  property  of  the  said  Church  located 
in  Salt  Lake  City,  under  and  in  pursuance  of 
the  26th  section  of  the  Act  of  March  8, 1887, 
and  purports  on  the  part  of  Taylor,  the  party 
of  the  first  part,  in  consideration  of  one  dollar, 
to  convey  to  the  parties  of  the  second  part  and 
their  successors  duly  appointed,  upon  trust, 
the  property  referred  to,  being  all  ox  block  87 
in  plat  A,  Salt  Lake  City  survey,  for  the  use, 
benefit  and  behoof  of  that  boay  of  religious 
worshipers  known  and  called  the  "Church  of 
Jesus  Christ  of  Latter-Day  Saints,"  and  for 
such  use  as  said  Church  or  its  authorities  should 
dictate  and  appoint,  with  provision  for  the 
devolution  of  ttie  property  in  case  of  faOuie  of 
the  trustees. 

The  court  further  found  as  follows: 

"The  said  Temple  Block  was  taken  posses* 
don  of  by  the  asents  of  the  said  Church  of 
Jesus  Christ  of  Latter-Day  Saints,  then  exist- 
ing as  a  voluntary  unincorporated  rells^ious 
sedt,  when  Salt  Lake  City  was  first  laia  out 
and  surveyed,  in  1848,  and  since  said  date  has 
been  in  possession  of  said  Church  as  a  volun- 
tary religious  sect  until  it  became  incorporated 
as  aforesaid,  and  then  as  a  corporation;  that  at 
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the  time  the  same  was  taken  possession  of  a» 
aforesaid  it  was  a  part  of  the  public  domain 
and  continued  to  be  such  until  said  land  was 
entered  bv  the  mayor  of  said  city,  along  with 
other  lands,  on  the  21st  day  of  November.  1871, 
under  the  Town-Bite  Act  of  Congress  entitled 
'An  Act  for  the  Relief  of  Cities  and  Towns 
upon  the  Public  Lands,'  approved  March  2, 
1867;  that  on  the  1st  day  of  June,  1872,  the 
same  whs  conveyed  by  the  mayor  of  said  Salt 
Lake  City  to  the  trustee  in  trust  of  said  Cor- 
poration, io  whom  the  title  remained  until  the 
Act  of  Congress  of  February  19,  1^7,  took 
eflfect 

'*The  facts  in  regard  to  the  possession  and 
acquisition  of  the  balance  of  said  real  estate 
above  described  are  as  follows:  The  second 
property,  above  described  and  known  as  the 
'  Quardo  House'  and  grounds,  was  owned  by 
Brigbam  Young  individually  at  the  time  of  bis 
death,  in  1877,  and  was  thereafter  transferred 
and  conveyed  by  his  executors  to  John  Tavlor, 
as  trustee  in  trust  for  the  Corporation  of  the 
Church  of  Jesus  Christ  of  Latter* Day  Saints, 
for  a  valuable  consideration,  pursuant  to  the 

Sowers  in  them  vested  by  the  will  of  the  said 
righam  Young;  that  subsequently,  on  the  24th 
day  of  April,  1878,  the  said  John  Taylor,  as 
trustee  in  trust,  transferred  and  conveyed  the 
same  to  Theodore  McEean  :>n  a  secret  trust  for 
said  Corporation,  who  held  the  same  upon  said 
trust  until  the  2d  day  of  July,  1887.  when  he 
attempted  to  convey  the  same  to  William  B. 
Preston  and  Robert  T.  Burton  and  John  R 
Winder,  trustees,  by  a  certain  instrument  in 
writing,  of  which  the  following  is  a  copy." 

The  deed  is  then  set  out  in  the  findings,  and 
is  altogether  similar  to  that  executed  by  John 
Taylor  to  Preston,  Burton  and  Winder,  before 
recited. 

The  court  further  found  as  follows: 

"That  said  Guardo  House  and  grounds  were 
used  and  occupied  by  said  John  Taylor,  presi- 
dent of  said  Church,  from  1878  up  to  the  time 
of  his  death,  as  a  residence. 

"The  third  property  above  described,  known 
as  the  'Historian  s  Office'  and  grounds,  wns 
taken  possession  of  by  Albert  T.  Kockwood  in 
1848,  and  was  a  part  of  the  public  domain,  and 
continued  to  be  such  up  to  the  21st  day  of  No- 
vember, 1871,  when  the  town  site  of  Salt  Lake 
City  was  entered  as  aforesaid;  'that  on  the  8d 
day  of  October.  1855,  the  Church  of  Jesus 
Christ  of  Latter-Day  Saints,  through  its  trustee 
in  trust,  Brigham  Young,  purchased  the  said 
Rockwood's  daim  to  said  premiaes  and  at  its  own 
cost  and  expense  erected  thereon  the  building 
which  has  ever  since  been  known  as  the  'His- 
torian's Office  and  Residence;'  that  said  build- 
ing was  large  enough  to  accommodate  the  his- 
torian's family  and  furnish  an  office  for  the 
church  hii^rian;  that  from  the  year  1848  until 
the  time  of  his  death  in  1875,  George  A.  Smith- 
was  the  historian  of  said  Church  and  lived  in 
said  building  with  his  family  and  had  the  cus- 
tody of  the  Dooks,  papers  and  records  of  said 
Church  relating  to  its  history  or  public  acts  of 
its  officers  or  members;  that  the  same  have  al- 
ways been  kept  in  said  building  from  the  time 
of  Us  construcUon  until  the  present  time,  at  the 
cost  of  said  Church,  and  that  such  office  is  and 
has  been  necessary  for  the  use  of  said  historian 
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in  the  dischftige  of  bis  dnttes;  that  in  1872  the 
mid  Qtom  A.  Smith  obtained  the  title  to  nid 
premises  m>m  the  mayor  of  Salt  Lake  City  lin- 
ger the  Town-Site  Act,  and  that  after  his  death 
the  same  was  conveyed  to  his  wife  and  one  of 
his  granddanghters,  who  afterwards  transferred 
jmd  oonTeyed  the  same  to  Theodore  McEean 
for  a  valuable  consideration ;  that  the  said  Theo- 
dore McEean  has  ever  since  that  date  held  and 
DOW  holds  the  same  on  a  secret  trust  for  the 
use  and  benefit  of  said  Corporation;  that  said 

Sounds  are  immediately  west  of  and  adjoining 
e  Guardo  House  grounds. 
"The  fourth  property  above  described, 
known  as  part  ox  the  ^Tithinff  OflSce'  and 
grounds,  was  taken  possession  of  by  the  agents 
of  the  Church  of  Jesus  Christ  of  Latter-Day 
Saints  when  Salt  Lake  City  was  first  laid  out 
and  surveyed,  in  1848,  and  ever  since  that  time 
has  been  used  and  Occupied  by  said  Church  as 
«  voluntary  sect  until  u  became  incorporated 
as  aforesaid,  and  then  as  a  corporation,  receiv- 
ing and  disbursing  tithing  and  voluntarv  con- 
tnbutionsof  property,  and  that  prior  to  July  1, 
1862,  buildings  and  other  improvements  of  con- 
siderable value  had  been  built  thereon  by  said 
C!hurch;  that  at  the  time  said  property  was 
taken  possession  of  as  aforesaid  it  was  a  part 
of  the  public  domain  and  continued  to  be  such 
until  the  2l8t  day  of  November,  1871,  when 
said  land  was  entered  as  aforesaid  alonff  with 
other  lands  under  said  Town-Site  Act  by  the 
mayor  of  Salt  Lake  City;  that  Brigham  Young, 
who  was  then  president  and  trustee  in  trust  of 
said  Corporation,  claimed  said  land  under  said 
Town-Site  Law  and  it  was  conveyed  to  him  by 
Daniel  H.  Wells,  mayor  of  Salt  Lake  City;  that 
in  November,  1878,  Bric'bam  Young  trans- 
ferred and  conveyed  said  propertv  to  George 
A.  Smith,  as  the  trustee  in  trust  of  the  Corpo- 
ration of  the  Church  of  Jesus  Christ  of  Latter- 
Day  Saints,  and  his  successor  in  office;  that  on 
the  death  of  said  George  A.  Smith  the  legal 
title  in  said  premises  vested  in  Brigham  Younr 
as  such  successor,  and  the  executors  of  said 
Brigham  Young  transferred  and  conveyed  said 
property  to  John  Taylor,  as  the  trustee  in  trust 
of  said  Corporation,  who,  in  April,  1878,  trans- 
ferred and  conveyed  the  same  to  Edward  Hun- 
ter upon  a  secret  trust  for  the  use  and  benefit 
of  said  Corporation;  that  said  Edward  Hunter 
afterwards,  to  wit,  on  the.  24th  dav  of  April, 
18'3B,  transferred  and  conveyed  the  same  to 
Robert  T.  Burton  on  a  secret  trust  for  said  Cor- 
poration, and  on  the  2d  day  of  July,  1887,  the 
said  Robert  T.  Burton  attempted  to  convey  the 
same  to  William  B.  Preston,  John  R  Winder 
«nd  himself,  as  trustees,  by  a  certain  instru- 
ment in  wridng  in  the  words  and  figures  fol- 
lowing, to  wit^' 

The  deed  here  copied  is  similar  to  the  previ- 
<His  deeds  before  recited. 

The  court  further  found  as  followB: 

"The  fifth  piece  of  property  above  described, 
tnown  as  a  part  of  the  'Tithing  Office*  and 
^rounds,  was  possessed,  acquired  and  owned  as 
follows: 

"In  the  year  1848,  Newell  E.  Whitney,  then 
presiding  mshop  of  Mid  Church  of  Jesus  Christ 
of  Latter-Day  Mnts,  took  po«ession  of  lot  five, 
tlook  eiffhty-eight,  plat  A,  Salt  Lake  City  sur- 
Tey,  ana  in  the  same  year  Horace  K.  Whitn^ 
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took  possession  of  lot  siz.  in  said  block;  that 
some  time  in  theyear  1850  the  Church  of  Jesus 
Christ  of  Latter-Day  Saints,  by  its  tfents,  took 
possession  of  the  south  half  of  siua  lots  and 
placed  thereon  yards  and  corrals,  and  have  con- 
tinued to  occupy  the  same  with  said  yards  and 
corrals  down  to  this  period;  that  in  the  year 
1870  the  mayor  of  Salt  Lake  City  entered  the 
town  site  of  Salt  Lake  City,  in  trust  for  the  in- 
habitants and  occupants  thereof,  under  the 
Law  of  1867;  that  the  foregoing  lots  are  a  por- 
tion of  said  entry. 

"  The  said  Church  of  Jesus  Christ  of  Latter- 
Day  Saints,  by  its  trustee,  Brigham  Young, 
filed  an  application  in  the  proper  court  for  a 
title  to  the  south  half  of  said  lots,  and  the  heirs 
of  Newell  K.  Whitney  also  filed  an  application 
in  theproper  court  for  the  south  half  of  lot  five, 
and  Horace  K.  Whitney  filed  an  applicatioa 
in  the  same  court  for  the  south  half  of  lot  six.  ItSJ 
The  court  awarded  the  title  to  the  said  prem- 
ises to  Brigham  Young,  as  trustee  as  aforesaid. 

*'  That  afterwards,  in  theyear  1872,  Brigham 
Young,  trustee,  obtained  a  deed  from  the 
heirs  of  Newell  E.  Whitney  to  said  south  half 
of  lot  five,  and  in  consideration  thereof  paid 
tiiem  seven  thousand  dollars,  and  at  the  same 
time  the  said  Brigham  Younff,  trustee,  obtained 
a  deed  from  Horace  E.  Whitney  of  lot  six  and 

Said  him  therefor  the  sum  of  two  thousand 
oUars. 

"At  the  time  the  Act  of  Congress  of  Febru- 
ary 19, 1887,  took  effect  the  legal  tiUe  thereto 
was  held  by  Robert  T.  Burton  on  a  secret  trust 
for  the  use  and  benefit  of  said  Corporation;  that 
on  the  2d  day  of  Julv,  1887,  the  said  Robert 
T.  Burton  attempted  to  convey  the  same  to 
William  B.  Preston,  John  R  Winder  and  him- 
self,  as  trustees,  by  that  certain  instrument  of 
writing  hereinbefore  last  set  out. 

"The  remainder  of  said  real  estate  held, 
owned  and  possessed  bv  said  Corporation  as 
aforesaid  was  acquired  by  it  after  the  first  day 
of  July,  1882,  by  purchase,  but  the  legal  title 
thereof  was  at  all  times  held  by  persons  in  trust 
for  nid  Corporation  upon  secret  trusts,  and  not 
by  the  Corporation  itself. 

"  That  at  the  time  the  said  Act  of  Congress 
of  February  19, 1887,  took  effect  said  Corpora- 
tion owned,  held  and  possessed  the  following- 
described  personal  property,  to  wit" 

The  items  of  personal  propertv  are  then  set 
out,  being  the  same  as  in  the  petition  of  Rom- 
ney^and  others  before  referred  to. 

The  court  further  found  as  follows: 

"That  the  said  Corporation  of  the  Church  of 
Jesus  Christ  of  Latter-Day  Saints  was  in  Us 
nature  and  by  its  Statute  of  incorporation  a 
religious  and  charitable  corporation  for  the 
purpose  of  promulgating,  spreading  and  up- 
holding the  principles,  practices,  teachings  and 
tenets  of  said  Church,  and  for  the  purpose  of 
dispensing  charity,  subject  and  according  to 
saia  prindples,  practices,  teachings  and  tenets, 
and  Uiat  from  the  time  of  the  orsaniaation  oi 
said  Corporation  up  to  the  time  of  the  passage  [271 
of  said  Act  of  February  the  19th,  1887,  it  never 
had  any  other  corporate  objects,  purposes  and 
authority,  never  had  any  capital  stock  or  stock- 
holders, nor  have  there  ever  been  any  natural 
persons  who  were  auUiorized  under  its  Act  and 
charter  of  incorporation  lo  take  or  hoki  any 
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pefsonal  property  or  estate  of  said  Corporatiozi, 
except  the  trustees  provided  for  by  said  Statute 
of  incorporation. 

"  That  the  said  personal  proper^  herein  be- 
fore set  out  had  bc^n  accumulated  by  said  Late 
Corporation  prior  to  the  passage  of  said  Act  of 
February  the  19th,  1887,  and  that  such  accu- 
mulation extended  over  a  period  of  twenty 
years  or  more;  that  prior  to  and  at  the  time  of 
ihe  passage  of  said  Act  the  said  personal  prop- 
erty had  been  used  for  and  devoted  to  the  pro- 
mulgation, dpread  and  maintenance  of  the  doc- 
trines, teachings,  tenets  and  practices  of  the 
said  Church  of  Jesus  Christ  of  Latter-Day 
Saints,  and  the  doctrine  of  polygamy  or  plu- 
rall^  of  wives  was  one  of  tne  said  doctrlDes, 
teacnings.  tenets  and  practices  of  the  said  Late 
Church  Corporation,  but  only  a  portion  pf  the 
members  of  said  Corporation,  not  exceeding 
twenty  per  cent  of  the  marriageable  members, 
male  and  female,  were  engaged  in  the  actual 
practice  of  polygamy;  that  since  the  passage  of 
the  said  Act  of^Congress  of  Febmaiy  19, 1887, 
the  said  voluntary  religious  sect  known  as  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints 
has  comprised  the  great  body  of  individuals 
who  formerly  composed  the  membership  of 
said  Corporation,  and  the  organization,  general 
government,  doctrines  and  tenets  of  said  volun- 
tary religious  sect  have  been  and  now  are  sub- 
stantially the  same  as  those  of  the  Late  Corpora- 
tion of  the  Church  of  Jesus  Christ  of  Latter- 
Dav  Saints. 

I'hat  certain  of  the  officers  of  said  religious 
sect,  regularly  ordained,  and  certain  public 
preachers  and  teachers  of  said  religious  sect, 
who  are  in  good  standing,  and  who  are  preach- 
ers and  teachers  concerning  the  doctrines  and 
tenets  of  said  sect,  have,  since  the  passage  of 
snid  Act  of  Confess  of  February  the  19th, 
1867,  promulgated,  taught,  spread  and  upheld 
the  same  doctrines,  tenets  and  practices,  in- 
cluding the  doctrine  of  polygamy,  as  were  fo^ 
merly  promulgated,  taught  and  upheld  by  the 
said  Late  Corp6ration,  and  the  said  teacnings 
of  the  said  officers,  preachers  and  teachers  have 
not  been  repudiated  or  dissented  from  by  said 
voluntary  religious  sect,  nor  have  their  teach- 
ings ana  preachings  or  their  actions  created 
any  division  or  schism  in  said  voluntary  re- 
ligious sect 

'*That  any  dedication  or  setting  aside  of  any 
of  the  personal  property  hereinbefore  set  out  as 
having  belongea  to  theLate  Corporation,  to  the 
uses  and  purposes  of  or  in  trust  for  the  mem- 
bers of  the  Late  Corporation  of  the  Church  of 
Jesus  Christ  of  letter-Day  Saints,  or  any  of 
them,  would  practically  and  in  effect  be  a  decU- 
calion  and  setting  aside  of  said  personal  prop- 
erty to  the  uses  and  for  the  purposes  of  and  in 
trust  for  the  unincorporated  religious  sect 
known  as  the  Church  of  Jesus  Christ  of  Latter- 
Day  Saints. 

"That  at  the  commencement  of  this  suit  all 
of  said  personal  property  was  in  the  possession 
of  the  said  William  B.  Reston,  who  held  it  in 
trust  and  for  the  benefit  of  said  Corporation. 

"That  all  of  the  above-described  property, 
real  and  personal,  is  now  in  the  possession  of 
Frank  H.  Dyer,  receiver  of  this  court 

"That  of  the  above- described  resl  estate  the 
following  tract,  including  the  buildines  there- 
on^ situated  in  said  County  of  Salt  Lake,  Ter- 
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ritory  of  Utah,  and  being  all  of  block  eighty- 
seven  (87),  in  plat  A,  Salt  Lake  City  survey,  at 
the  time  of  the  passage  of  the  Act  of  Congress 
of  February  19, 1887,  was  used  exclusively  for 
the  worship  of  €k>d  according  to  the  doctrines 
and  tenets  of  the  Church  or  Jesus  Christ  ol 
Latter-Day  Saints. 

"That  several  proceedings  have  been  in- 
stituted by  and  with  the  consent  and  advice  of 
this  court,  by  information,  on  behalf  of  the 
United  States  of  America,  in  the  Third  District 
Court  of  said  Territory  of  Utah,  for  the  purpose 
of  havinff  declared  and  adjudged  forfeited  and 
escheated  to  the  government  of  the  United  States 
all  of  the  above^escribed  real  estate,  excepting 
the  said  block  eighty-seven  of  plat  A,  Salt 
Lake  City  survey,  last  above  mentioned,  by 
virtue  of  the  said  Act  of  Congress  entitled  'An 
Act  to  Amend  Section  585J  of  the  Revised 
Statutes  of  the  United  States  in  Reference  to 
Bigamy,  and  for  Other  Purposes,'  which  pro- 
ce^ings  are  now  pending  in  said  court  and 
undetermined." 

Upon  this  finding  of  facts  the  court  adjudged 
and  decreed  as  follows,  to  wit: 

"That  on  the  8d  day  of  March,  1887,  the 
Corporation  of  the  Church  of  Jesus  Christ  of 
Latter-Day  Saints  became  and  the  same  was 
dissolved,  and  that  since  said  date  it  has  had  nc 
legal  corporate  existence. 

"2d.  It  is  furthermore  adiudged  and  decreed 
that  the  following  alleged  deeds,  hereinbefore 
set  out,  were  executed  without  authority,  and 
that  no  estate  in  the  property  set  out  in  said 
deeds  passed  by  the  same  or  any  of  them,  to 
wit* 

"The  deed,  dated  June  80th,  1887  Jrom  John 
Taylor,  trustee  in  trust,  to  William  B.  Preston. 
Robert  T.  Burton  and  John  R.  Winder,  as 
trustees,  for  the  property  described  as  the 
*Temple  Block.'  The  deed,  dated  July  2d. 
1887,  from  Theodore  McKean  and  his  wife  to 
William  B.  Preston,  Robert  T.  Burton  and 
John  R.  Winder,  as  trustees,  for  property 
known  as  the  ^Guardo  House'  and  grounds. 
The  deed,  dated  July  2d.  1887,  from  I&bert  T. 
Burton  and  wifeto  Willuim  B.  Preston,  Rol>ert 
T.  Burton  and  John  R  Winder,  as  trustees, 
for  the  property  described  as  the  'Tithing 
House'  and  prounds. 

"And  it  IS  therefore  ordered  and  decreed 
that  said  alleged  deeds  and  each  of  them  be. 
and  the  same  are  hereby,  annulled,  cancelea 
and  set  aside. 

"8d.  It  is  further  adiudged  and  decreed  that 
the  following  described  real  estate,  to  wit,  all 
of  block  eighty-seven,  in  plat  A,  Salt  Lake 
City  survey,  in  the  City  and  County  of  Salt 
Lake,  Territory  of  Utah,  be,  and  the  same  is 
hereby,  set  apart  to  the  voluntary  religious 
worshipers  ana  unincorporated  sect  and  body 
known  as  the  Church  of  Jesus  Christ  of  Lat- 
ter-Day  Saints,  and  that  the  said  William  B. 
Preston,  Robert  T.  Burton  and  John  R  Win- 
der, trustees  appointed  by  the  Probate  Court  of 
Salt  Lake  County,  as  hereinbefore  set  out.  do 
hold,  manage  ana  control  said  property  so  sec 
aside  for  the  benefit  of  said  voluntary  religious 
worshipers  and  unincorporated  sect  and  body, 
and  for  the  erection  and  use  by  them  of  houses 
of  worship,  and  for  their  use  and  convenience 
in  the  lawful  exercise  of  worship  according  to 
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the  teo6ts  of  said  sect  and  body;  and  It  is  or- 
dered that  Frank  H.  Dyer,  receiver  of  this 
coart,  heretofore  appointed,  do  surrender  and 
deliver   possession  and  control  of   all  of  the 

groperty  so  set  aside  to  the  trustees,  William 
1.  Preston,  Robert  T.  Burton  and  John  R 
Winder,  aforesaid. 

*'4tb.  It  is  furthermore  adjudged  and  de- 
creed that,  except  as  to  the  Temple  Block 
aforesaid,  the  petitions  of  William  B.  Preston, 
Robert  T.  Burton  aud  John  R.  Winder,  trus- 
tees, filed  the  6th  day  of  October,  1888,  in  this 
court  for  the  setting  aside  of  certain  r^  estate 
for  the  uses  and  purposes  of  the  religious  sect 
known  as  the  Church  of  Jesus  Christ  of  Latter- 
Day  Saints  be,  and  the  same  are  hereby,  de- 
nied; and  it  is  adindged  and  deseed  that  the 
bidance  of  the  real  estate  over  and  above  said 
Temple  Block,  which  has  been  hereinbefore 
found  aa  belonging  to  said  Late  Corporation, 
baa  not  nor  has  any  of  it  ever  been  usedas  build- 
ings or  grounds  appurtenant  thereunto  for  the 
purposes  of  the  worship  of  Gk>d  or  of  parson- 
ages connected  therewith,or  for  burial  grounds, 
by  the  said  Late  Corporation  of  the  Church  of 
Jesus  Christ  of  LatterDay  Saints,  nor  is  the 
said  real  estate,  except  as  set  aside,  or  any  part 
thereof,  necessary  for  such  purposes  for  the 
unincorporated  religious  sect  known  as  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints. 

"6th.  It  is  furthermore  adjudged  and  de- 
creed that  an  of  the  real  estate  set  out  in  the 
ilndings  of  fact  hereinbefore  wan  the  property 
of  and  belonged  to  the  Late  Corporation  of  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints, 
and  the  same  was  held  in  trust  for  said  Corpo- 
ration: and,  furthermore,  that  the  l^gal  tiues 
of  and  estates  in  said  real  estate  and  eveir  part 
and  parcel  thereof  were  acquired  by  said  Late 
Corporation  and  its  trustees  subsequently  to 
July  1, 1862,  and  that  prior  to  said  date  neither 
the  said  Coiporation  nor  its  trustees  had  any 
legal  title  or  estate  In  and  to  said  real  estate  or 
any  part  thereof. 

"6th.  And  it  is  further  adjudged  and  decreed 
that  the  petition  of  intervennon  by  George 
Romnev,  Henry  Dinwoodey,  James  Watson 
and  John  Clark,  on  behalf  of  themselves  and 
other  members  of  the  Late  Corporation  of  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints, 
filed  this  day  in  this  court,  which  saia  petition 
allegea  the  claim  on  behalf  of  the  petitioners 
and  those  for  whom  it  is  filed  in  and  to  the 
real  and  personal  property  formerly  belonging 
to  said  Late  Corporation  and  now  m  the  han£ 
Gt  the  receiver  of  this  court,  be,  and  the  same 
Is  hereby,  denied;  and  it  is  adjudged  and  de- 
creed that  neither  said  interveners  nor  those  In 
whose  behalf  thev  filed  said  petition  have  any 
legal  claim  or  title  in  and  to  add  property  or 
any  part  thereof. 

*'7th.  And  the  court  does  farther  adjudse 
and  decree  that  the  Late  Corporation  of  the 
Church  of  Jesoa  Christ  of  Latter-Dav  SahiU 
havinff  become  by  law  dissolved  as  aforesaid, 
there  Bid  not  exist  at  its  dissolution  and  do  not 
now  exist  any  trusts  or  puiposes  within  the 
objects  and  purposes  for  which  said  personal 
property  was  originally  acquired,  aa  hereinbe- 
fore set  out,  whether  said  acquisition  was  by 
purchase  or  donation,  to  or  for  which  said  per- 
sonalty or  any  part  thereof  could  be  used  or 
to  which  It  ocmla  be  dedicated,  that  were  and 
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are  not  in  whole  or  in  part  opposed  to  public 
Po^^<7»  good  morals,  and  contrary  to  the  laws 
of  the  United  States;  and,  furthermore,  that 
there  do  not  exist  any  natural  persons  or  any 
body,  a8<<ociation  or  corporation  who  are  le- 
gally entitled  to  any  portion  of  said  personalty 
as  successors  in  interest  to  said  Church  of 
Jesus  Cbrist  of  Latter-Day  Saints,  nor  have 
there  been  nor  are  there  now  any  trusts  of  a 
definite  and  legal  character  upon  which  this 
court,  sitting  as  a  court  of  chancery,  can  ad- 
minister the  personal  property  hereinbefore  set 
out;  and  it  is  furthermore  adjudged  that  all 
and  entire  the  personal  property  set  out  in 
this  decree  as  having  belonged  to  said  Late  Cor- 
poration of  the  Church  of  Jesus  Christ  of  Lat- 
ter-Dav Saints  has  bj  reason  of  the  dissolution 
of  saia  Corporation  as  aforesaid,  on  account  of 
the  failure  or  illegality  of  the  trusts  to  which 
it  was  dedicated  at  its  acquisition  and  for 
which  it  had  been  used  by  said  Late  Corpora 
tion  and  by  operation  of  law,  become  escheated 
to  and  the  property  of  the  United  States  of 
America,  subject  to  the  costs  and  expenses  of 
this  prooieeding  and  of  the  recdversbip  by  this 
court  instituted  and  ordered. 

'*8th.  It  is  furthermore  ordered  and  adjudged 
that  there  is  not  now  and  has  not  been  since 
the  8d  day  of  March,  1887,  any  person  legally 
authorized  to  take  charge  of,  manage,  preserve 
and  control  the  personal  and  real  property 
hereinbefore  set  out,  except  the  receiver  here- 
tofore appointed  bv  this  court;  and  it  is  there- 
fore ordered  that  the  receivership  hereinbefore 
established  bv  this  court  is  continued  in  full 
force  and  effect,  and  that  the  said  receiver 
shall  continue  to  exercise  all  and  entire  the 
powers  and  authority  conferred  upon  him  by 
the  decree  appointing  him;  and  it  is  further  or- 
dered that  he  do  continue  in  his  possession  and 
keeping  all  of  the  property,  real  and  personal, 
hereinbefore  set  out,  except  such  realty  as  has 
been  set  apart  bv  the  provision  of  this  decree 
for  the  benefit  or  the  unincorporated  religious 
sect  known  as  the  Church  of  Jesus  Christ  of 
Latter-Day  Saints,  and  that  be  do  safely  keep, 
manage  and  control  the  same  in  accordance 
with  the  provisions  of  the  order  of  this  court 
appointing  him  receiver,  pending  the  deter- 
mination of  the  proceeding  upon  information 
hereinbefore  referred  to  and  until  the  further 
order  of  this  court;  and  final  action  upon  ana 
determination  concerning  the  accounts,  pto- 
ceedings  and  transactions  of  said  receiver,  and 
all  matters  connected  with  or  incidental  thereto, 
are  ordered  to  be  reserved  for  the  future  con- 
rideration  and  decision  of  this  court" 

From  this  decree  the  defendantt  appealed* 
and  the  interveners,  Romnev  and  others,  also 
took  a  separate  appeal,  and  the  case  it  now 
here  for  adjudication. 

The  principal  questions  raised  are,  flnl,  as 
to  the  power  of  Congress  to  repeal  the  charter 
of  the  Church  of  Jesus  Christ  of  Latter-Day 
Saints;  and.  secondly,  as  to  the  power  of  Con- 
gress and  the  coiuts  to  seise  the  property  of 
said  Corporation  and  to  hold  the  same  for  the 
piurnoses  mentioned  in  the  decree. 

The  power  of  CongreM  over  the  Territories 
of  the  United  States  is  general  and  plenary, 
arising  from  and  incidental  to  the  right  to  ac 
quire  the  territory  itself,  and  from  the  powe* 
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given  bj  the  CoDstitation  to  make  aD  needful 
rules  and  regulations  respecting  the  territory  or 
other  property  belonging  to  the  United  States. 
It  would  be  absurd  to  hold  that  the  United 
States  has  power  to  acquire  territory,  and  no 
power  to  govern  it  when  acquired.  The  power 
to  acquire  territory,  other  than  the  territory 

j  northwest  of  the  Onio  River  (which  belonged 

to  the  United  States  at  the  adoption  of  the 
Constitution),  is  derived  from  the  treaty-mak- 
ing power  and  the  power  to  declare  ana  carry 
on  war.  The  incidents  of  these  powers  are 
those  of  national  sovereignty,  and  belong  to 
all  independent  govemoients.  The  power  to 
make  acqui87iionsof  territory  by  conquest,  by 
treaty  and  by  >>s8ion  is  an  incident  of  nations! 
sovereignty.  The  Territory  of  Louisiana, 
when  acquired  from  France,  and  the  Terri- 
tories west  of  the  Rocky  Mountains,  when  ac- 
quired from  Mexico,  became  the  absolute  prop- 
erty and  domain  of  the  United  States,  subject 
to  such  conditions  as  the  ffovemment,  in  its 
diplomatic  negotiations,  baa  seen  fit  to  accept 
relating  to  the  rights  of  the  people  then  inhab- 
iting those  Territories.  Having  rightfuUy  ac- 
quired said  Territories,  the  United  States  gov- 
ernment was  the  only  one  which  could  impose 
laws  upon  them,  ana  its  sovereignty  over  them 
was  complete.  No  State  of  Uie  Union  had 
£43]  any  such  right  of  sovereignty  over  them;  no 
other  count^  or  government  bad  any  such 
right.  These  proix>8itions  are  so  elementary, 
and  so  necessarily  follow  from  the  condition 
of  things  arising  upon  the  acquisition  of  new 

F  territory,  that  they  need  no  argument  to  lup- 

pon  them.  They  are  self-evident.  Oliief  Jus- 
tice Marshal],  in  the  case  of  the  American  A  0. 
Jne,  Oo$,  v.  SS6  Bales  ef  ChtUm,  26  U.  S.  1  Pet. 
611,  642  [7:  242, 266],  weU  said:  "Perhaps  the 
power  of  governing  a  Territoiy  belonging  to 
the  United  States,  which  has  not,  by  becoming 
a  State,  acquired  the  means  of  selfgovemment, 
may  result  necessarily  from  the  facts,  that  it 
Is  not  within  the  jurisdiction  of  any  particular 
State,  and  is  within  the  power  and  jurisdiction 
of  the  United  States.  The  right  to  govern 
may  be  the  inevitable  consequence  of  the  right 
to  acquire  territoiy.  Whichever  may  be  the 
source  whence  the  power  is  derived,  the  pos- 
session of  it  is  unquestioned."  And  Mr,  Jue- 
Uce  Nelson,  delivering  the  opinion  of  the  court 
in  Benner  v.  Plater,  60  U.  S.  9  How.  286, 242 
[18: 119, 122],  speaking  of  the  territorial  gov- 
ernments established  by  Congress,  says:  ''They 
are  legislative  governments,  and  their  courts 
legislative  courts.  Congress,  in  the  exercise  of 
its  powers  in  the  organization  and  government 
of  the  Territories,  combining  the  powers  of  both 
the  federal  and  state  authorities."  Ohitf  Jus- 
tice Waite,  in  the  case  of  First  Nat.  Bank  v. 
Tanktan  County,  101  U.  S.  12P,  188  [26: 1046, 
1047],  said:  "In  the  Organic  Act  of  Dakota 
there  was  not  an  express  reservation  of  power 
in  Congress  to  amend  the  Acts  of  the  Terri- 

^  torial  Ce^slature,  nor  was  it  necessary.    Such 

I  a  power  is  an  incident  of  sovereignty,  and  con- 

tinues until  granted  away.  Congress  may  not 
only  abrogate  laws  of  the  Territorial  Legisla- 
tures, but  it  may  itself  legislate  directly  for  the 
local  government.  It  may  make  a  void  Act  of 
M  the  Territorial  Legislature  valid,  and  a  valid 
^  Act  Toid.  In  other  words,  It  has  full  and  com- 
^'     plete  l^cislativt  authority  over  the  people  of 


the  Territories  and  all  the  departments  of  the 
territorial  governments.  It  may  do  for  the 
Territories  what  the  people,  under  the  Consti- 
tution of  the  United  States,  may  do  for  che 
States."  In  a  still  more  recent  case,  and  one 
relaiing  to  the  legislation  of  Congress  over  the 
Territoiy  of  Utah  itself,  Murphy  v.  Bamsey,  [44] 
114  U.  8.  16,  44  [29:  47,  57],  Mr,  Justice  Mat- 
thews said:  "The  counsel  for  the  appellants  in 
argument  seem  to  question  the  constitutional 
power  of  Congress  to  pass  the  Act  of  March 
22, 1882, 80  far  as  it  abridges  the  rightt  of  elec- 
tors in  the  Territory  under  previous  laws. 
But  that  question  is,  we  think,  no  longer  open 
to  discussion.  It  has  passed  beyond  the  stage 
of  controversy  into  final  judgment.  The  peo- 
ple of  the  United  States,  as  sovereign  owners 
of  the  National  Territories,  have  supreme 
power  over  them  and  their  inhabitants,  in  the 
exercise  of  this  sovereign  dominion,  they  are 
represented  by  the  government  of  the  United 
States,  to  whom  all  the  powers  of  government 
over  that  subject  have  been  delegated,  sublect 
only  to  such  restrictions  as  are  expressed  in 
the  Constitution,  or  are  necessarily  implied  in 
its  terms."  Doubtless  Congress,  fn  legislating' 
for  the  Territories,  would  be  subject  to  those 
fundamental  limitations  in  favor  of  personal 
rights  which  are  formulated  in  the  Constitu- 
tion and  its  Amendments:  but  these  limitations 
would  exist  rather  by  infer<%Qce  and  the  gen- 
eral spirit  of  the  Constitution  from  which  Con- 
gress derives  all  its  powers,  than  by  any 
express  and  direct  applicatiim  of  its  provis- 
ions. 

The  supreme  power  of  Congress  over  the 
Territories,  and  over  the  ^  cts  of  Uie  Territorial 
Legislatures  estabUshed  therein^  is  generally 
expressly  reserved  In  the  Organic  Acts  estab- 
lishing governments  id  said  Territories.  This 
is  true  of  the  Territory  of  Utah.  In  the  6th 
section  of  the  Act  establishing  a  territorial  gov- 
ernment in  Utah,  approved  ^ptember  9,  i860, 
it  is  declared  "that  the  legislative  powers  of 
said  Territory  shall  extend  to  all  rightful  sub- 
jects of  legislation,  consistent  with  the  Consti- 
tution of  tne  United. States  and  the  provisions 
of  this  Act.  ...  All  the  laws  passed  bv 
the  Legislative  Assembly  and  governor  shall 
be  submitted  to  the  Congress  of  the  United 
States,  and  if  disapproved  shall  be  null  and  of 
no  effect."    (9  Stat.  464.) 

This  brings  us  directly  to  the  question  of  the 
power  of  Congress  to  revoke  the  charter  of  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints. 
That  Corporation,  when  the  Territory  of  Utah 
was  organized,  was  a  corporation  defncto^  ex- 
isting under  an  ordinance  of  the  so-called '  'State 
of  Deseret," approved  February  8, 1861.  This  [^»l 
ordinance  had  no  validity  except  in  the  volun- 
tary acquiescence  of  the  people  of  Utah  then 
residing  there.  Deseret,  or  Utah,  had  ceased 
to  belong  to  the  Mexican  government  bv  the 
Treaty  St  Guadalupe  Hidalgo,  and  in  1861  it 
belonged  to  the  United  States,  and  no  govern- 
ment without  authority  from  the  United  States, 
express  or  implied,  ban  any  legal  right  to  exist 
there.  The  assembly  of  Deseret  had  no  pow- 
er to  make  any  valia  law.  Congress  had  al- 
ready passed  the  law  for  organizing  the  Terri- 
tory ox  Utah  into  a  government,  and  no  other 
government  was  lawful  within  the  bounds  of 
that  Territory.    But  after  the  of|(anization  of 
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the  tenftorlal  gorenuneiit  of  Utah  under  the 
Act  of  Congress,  the  LegislatiTe  Assembly  of 
the  Territory  paMed  the  following  resolution: 
'*Be$ohed^  ths  LegiitaUte  AttemUy  of  the  T&r- 
ritory  <f  Utah,  That  the  laws  heretofore  passed 
by  the  provisional  government  of  the  State  of 
Deseret,  and  which  do  not  conflict  with  the 
Organic  Act  of  said  Territory,  be  and  the  same 
are  hereby  declared  to  be  legal  and  in  full  force 
and  virtue,  and  shall  so  remain  until  supersed- 
ed by  the  action  of  the  Legislative  Assembly 
of  the  Territory  of  Utah.*^  This  resolution 
was  approved  October  4, 1861/  The  confirma- 
tion was  repeated  on  the  19th  of  January,  1855, 
by  the  Act  of  the  Legislative  Assembly  entitled 
'*An  Act  in  Relation  to  the  Compilation  and 
Revision  of  the  Laws  and  Resolutions  in  Force 
in  Utah  Territory,  Their  Publication  and  Dis- 
tribution." From  the  time  of  these  confirma- 
tory Acts,  therefore,  the  said  Corporation  had 
a  legal  e^stence  under  its  charter.  But  it  is 
too  plain  for  argument  that  this  charter,  or  en- 
actment, was  subject  to  revocation  and  repeal 
by  Congress  whenever  it  should  see  fit  to  ex- 
ercise its  power  for  that  purpose.  Like  any 
other  Act  of  the  Territorial  Legislature,  it  was 
subject  to  this  condition.  Not  only  so,  but 
the  power  of  Congress  could  be  exercised  in 
modifying  or  limiting  the  powers  and  privi- 
leges granted  by  such  charter;  for  if  it  could 
repeal,  it  could  modify;  the  greater  includes 
the  less.  Hence  there  can  be  no  question  that 
the  Act  of  July  1,  1862,  already  recited,  was  a 
valid  exercise  of  congressional  power.  What- 
ever may  be  the  effect  or  true  copstruction  of 
this  Act,  we  have  no  doubt  of  its  validity.  As 
far  as  it  went  it  was  effective.  If  it  dfid  not 
absolutely  repeal  the  charter  of  the  Corpora- 
tion, it  certainly  took  away  aU  right  or  power 
which  may  have  been  claimed  under  it  to  es- 
tablish, protect  or  foster  the  practice  of  polyga- 
my, under  whatever  disguise  It  might  be  car- 
ried on;  and  it  also  limited  the  amount  of 
property  which  might  be  acquired  by  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints; 
not  interfering,  however,  with  vested  rights  in 
real  estate  exming  at  that  time.  If  the  Act  of 
July  1,  1862,  had  but  a  partial  effect.  Congress 
had  still  the  power  to  make  the  abrogation  of 
its  charter  absolute  and  complete.  This  was 
done  by  the  Act  of  1887.  By  the  17th  section 
of  that  Act  it  is  expressly  declared  that  "the 
Acts  of  the  Legislative  Assembly  of  the  Ter- 
ritory of  Utah,  incorporating,  continuing  or 
Sroviding  for  the  Corporation  known  as  the 
hurch  of  Jeius  Christ  of  Latter-Day  Saints, 
and  the  ordinance  of  the  tOH^Iled  'General  As- 
semblv  of  the  State  of  Deseret,'  incorporating 
tbe.sud  Church,  so  far  as  the  same  may  now 
have  legal  force  and  validity,  are  hereby  dis- 
approval  and  annulled,  and  the  said  Corpora- 
tion, so  far  as  it  may  now  have  or  pretend  to 
have  any  legal  existence,  it  herehy  oiEBolved." 
This  absolute  annulment  of  the  laws  which 

Sve  the  said  Corporation  a  legal  existence  has 
(sipated  all  doubt  on  the  subject,  and  the 
said  Corporation  has  ceased  to  have  any  exist- 
ence as  a  dvil  body,  whether  for  the  purpose 
of  holding  property  or  of  doing  any  other  cor- 
porata  act  It  was  not  necessary  to  resort  to 
the  condition  imposed  by  the  Act  of  1802,  lim- 
iting tha  amount  of  real  estate  which  any  cor- 
poratloB  or  aasociation  for  religious  or  charita- 
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ble  purposes  was  authorized  to  acquire  or  hold: 
although  it  is  apparent  from  the  findings  of 
the  cpurt  that  this  condition  was  violated  by 
the  Corporation  before  the  passage  of  the  Ad 
of  1887.  Congress,  for  good  and  sufficient 
reasons  of  its  own,  independent  of  that  limita- 
tion, and  of  any  violation  of  it,  had  a  full  and 
perfect  right  to  repeal  its  charter  and  abrogate 
its  corporate  existence,  which  of  course  de- 
pended upon  its  charter. 

The  next  question  is,  whether  Congress  or 
the  court  had  the  power«to  cause  Uie  property 
of  the  said  Corporation  to  be  seized  and  taken 
possession  of,  as  was  done  in  this  case. 

When  a  business  corporation,  instituted  for 
the  purpose  of  sain  or  private  interest,  is  dis-  .^.^ 
solved,  the  modem  doctrine  la,  that  its  prop-  ^*^* 
erty,  after  payment  of  its  debts,  equitably  bo- 
longs  to  its  stockholders.  But  this  doctrine 
has  never  been  extended  to  public  or  charitable 
corporations.  As  to  Uiese,  the  ancient  and  es- 
tablished rule  prevails,  namely:  that  when  a 
corporation  is  dissolved,  its  personal  property, 
like  that  of  a  man  dying  without  heirs,  ceases 
to  be  the  subject  of  private  ownership,  and  be- 
comes subject  to  the  disposal  of  the  sovereign 
authority;  whilst  its  real  estate  reverts  or  ea- 
cheats  to  the  ffrantor  or  donor,  unless  soma 
other  course  of  devolution  has  been  directed 
by  positive  law,  though  still  subject,  as  we  shall 
hereafter  see.  to  the  charitable  use.  To  this 
rule  the  Corporation  in  question  was  undoubt- 
edly subject.  But  the  grantor  of  all,  or  the 
principal  part,  of  the  real  estate  of  the  Church 
of  Jesus  Christ  of  Latter-Day  Saints  was  really 
the  United  States,  from  whom  the  property 
was  derived  by  the  Church,  or  its  trustees, 
through  the  operation  of  the  Town-Site  Act 
Besides,  as  we  have  seen,  the  Act  of  1862  ex- 
pressly declared  that  all  real  estate  acquired  or 
held  by  any  of  the  corporations  or  associations 
therein  mentioned  (of  which  the  Cbiircb  of 
Jesus  Christ  of  Latter-Day  Saints  was  one), 
contrary  to  the  provisions  of  that  Act,  should 
be  forfdted  and  escheat  to  the  United  States, 
with  a  saving  of  existing  vested  rights.  The 
Act  prohibit^  the  acquiring  or  holding  of  real 
estate  of  greater  value  than  450,000  in  a  Terri- 
tory, and  no  legal  title  had  vested  in  any  of 
the  la^ds  in  Salt  Lake  City  at  that  time,  as  the 
Towndite  Act  was  not  passed  until  March  2, 
1867.  There  can  be  no  doubt,  therefore,  that 
the  real  estate  of  the  Corporation  in  question 
could  not,  on  its  dissolution,  revert  or  pass  to 
any  other  person  or  persons  than  the  United 
States.  r 

If  it  be  urged  that  the  real  estate  did  not 
stand  in  the  name  of  the  Corporation,  but  in  the 
name  of  a  trustee  or  trustees,  and  therefore 
was  not  subject  to  the  rules  rdating  to  corpo- 
rate property,  the  substance  of  the  difficulty 
still  remains.  It  cannot  be  contended  that  the 
prohibition  of  the  Act  of  1862  could  have  been 
so  easily  evaded  as  by  putting  the  property  of 
the  Corporation  into  the  hands  of  trustees. 
The  eqmtable  or  trust  estate  was  veated  in  the 
Corporation.  The  trustee  held  it  for  no  other 
purpose;  and  the  Corporation  being  dissolved,  r^^i 
that  pQipose  was  at  an  end.  The  trust  estate  *' 
devolved  to  the  United  States  in  the  same  man- 
ner aa  the  legal  estate  would  have  done  had  it 
been  in  the  bands  of  the  Corporation.  The 
trustee  became  trustee  for  the  United  States  in- 
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Btead  of  tnistee  for  the  Corporation.  We  do 
not  DOW  Bpeak  of  the  religious  and  charitable 
nsefl  for  which  the  Corporation,  through  its 
trustee,  held  and  managed  the  property.  That 
aspect  of  the  subject  is  one  which  places  the 
power  of  the  government  and  of  the  court  over 
Uieproperty  on  a  distinct  ground. 

Where  a  charitable  corporation  Is  dissolved, 
and  no  private  donor  or  founder  appears  to 
be  entitled  to  its  real  estate  (its  personal  prop- 
erty not  being  subject  to  such  reclamation), 
the  government,  or  sovereign  authority,  as  the 
chief  and  common  guardian  of  the  state,  either 
through  its  Judicial  tribunals  or  otherwise, 
necessarily  has  the  disposition  of  the  funds  of 
such  corporation,  to  be  exercised,  however, 
with  due  regard  to  the  objects  and  purposes  of 
the  charitable  uses  to  which  the  property  was 
orijdnally  devoted,  so  far  as  they  are  lawful 
and  not  repu^ant  to  pubKc  policy.  This  is 
the  general  principle,  which  will  be  more  fullv 
discussed  further  on.  In  this  direction,  it  will 
be  pertinent,  in  the  mean  time,  to  examine  into 
the  character  of  the  Corporation  of  the  Church 
of  Jesus  Christ  of  Latter-Day  Saints,  and  the 
objects  which,  by  its  constitution  and  princi- 
ples, it  promoted  and  had  in  view. 

It  is  distinctly  stated  in  the  pleadings  and 
findings  of  fact  that  the  property  of  the  said 
Corporation  was  held  for  the  purpose  of  relig- 
ious and  charitable  uses.  But  it  is  also  stated 
in  the  findings  of  iact,  and  is  a  matter  of  pub- 
lic notoriety,  that  the  religious  and  charitable 
uses  intended  to  be  subs&ved  and  promoted 
are  the  inculcation  and  spread  of  the  doctrines 
and  usages  of  Uie  Mormon  Church,  or  Church 
£49]  of  Latter-Day  Saints,  one  of  the  distinguishing 
features  of  which  is  the  practice  of  polygamy 
— a  crime  against  the  laws,  and  abhorrent  to 
the  sentiments  and  feelings  of  the  civilized 
world.  Notwithstanding  the  stringent  laws 
which  have  been  f>as8ed  uy  Congress — notwith- 
standing all  the  efforts  made  to  suppress  this 
barbarous  practice — the  sect  or  community 
composing  the  Church  of  Jesus  Christ  of  Lat- 
ter-Day baints  perseveres,  in  defiance  of  law, 
in  preaching,  upholding,  promoting  and  de- 
fending it.  It  is  a  matter  of  public  notoriety 
that  its  emissaries  are  engaged  in  many  coun- 
tries in  propagating  this  nefarious  doctrine, 
and  urgingits converts  to  ioio  the  community 
in  Utah.  The  existence  of  such  a  propagandA 
is  a  blot  on  our  civilization.  The  organization 
of  a  community  for  the  spread  and  practice  of 
polygamy  is.  in  a  measure,  a  return  to  bur- 
borism.  It  is  contrair  to  the  spirit  of  Chris- 
tianity and  of  the  civilization  which  Christian- 
ity has  produced  in  the  Western  World.  The 
question  therefore  is  whether  the  promotion  of 
such  a  nefarious  system  and  practice,  so  repug- 
nant to  our  laws  and  to  the  principles  of  our 
civilization,  is  to  be  allowed  to  continue  by  the 
sanction  of  the  government  itself;  and  whether 
the  funds  accumulated  for  that  purpose  shall 
be  restored  to  the  same  unlawful  uses  as  here- 
tofore to  the  detriment  of  the  true  interests  of 
civil  society. 

It  is  unneoessaiy  here  to  refer  to  the  past 
bistoiy  of  the  sect,  to  their  defiance  of  the  gov- 
ernment authorities,  to  their  attempt  to  estab- 
lish an  independent  community,  to  their  efforts 
to  drive  from  the  Territory  all  who  were  not 
connected  with  them  In  communion  and  sym- 
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pathy.  The  tale  is  one  of  patience  on  the  part 
of  the  American  government  and  people,  and 
of  contempt  of  authority  and  resistance  to  law 
on  the  part  of  the  Mormons.  Whatever  perse- 
cutions they  may  have  suffered  in  the  early 
part  of  their  history,  in  Missouri  and  IHinois, 
they  have  no  excuse  for  their  persistent  defiance 
of  law  under  the  government  of  the  United 
States. 

One  pretense  for  this  obstinate  course  is,  that 
their  belief  in  the  practice  of  polygamy,  or  in 
the  right  to  indulge  in  it,  is  a  religious  belief, 
and  tberefbre  under  the  protection  of  the  con- 
stitutional guaranty  of  religious  freedom.  This 
is  altogether  a  sophistical  plea.  No  doubt  the 
Thugs  of  India  imagined  that  their  belief  in 
the  nght  of  assassination  was  a  religious  be- 
lief; but  their  thinking  so  did  not  make  it  so. 
The  practice  of  suttee  by  the  Hindu  widows  may 
have  sprung  from  a  supposed  reli^ous  convic- 
tion. The offeringof  human sacnfices  by  our 
own  ancestors  in  Britain  was  no  doubt  sanc- 
tioned by  an  equally  conscientious  impulse. 
But  no  one,  on  that  account,  would  hesitate  to 
brand  these  practices,  now,  as  crimes  against 
society,  and  obnoxious  to  condemnation  and 
punishment  by  the  dvil  authority. 

The  state  nas  a  perfect  right  to  prohibit 
polygamv,  and  all  other  open  offenses  against 
the  enlightened  sentiment  of  mankind,  notwith- 
standing the  pretense  of  religious  conviction  by 
which  they  may  be  advocated  and  practised. 
Davit  V.  Beason,  188  U.  S.  338  [83:  6871.  And 
since  polvgamy  has  been  forbidden  by  toe  lawr 
of  the  United  States,  under  severe  penalties, 
and  since  the  Church  of  Jesus  Christ  of  Latte^ 
Day  Saints  has  persistently  used,  and  claimed 
the  right  to  use,  and  the  unincorporated  com- 
munity still  claims  the  same  right  to  use,  the 
funds  with  which  the  Late  Corporation  was  en- 
dowed for  the  purpose  of  promoting  and  prop- 
agating the  unlawful  practice  as  an  integral 
part  of  their  religious  usages,  the  question 
arises,  whether  the  government,  finding  these 
funds  without  le^l  ownership,  has  or  has  not 
the  right,  through  its  courts,  and  in  due  course 
of  administration,  to  cause  them  to  be  seized 
and  devoted  to  objects  of  undoubted  charity 
and  usefulness — such  for  example  as  the  main- 
tenance of  schools— for  the  benefit  of  the  com- 
munity whose  leaders  are  now  misusing  them 
in  the  unlawful  manner  above  describea;  set- 
ting apart,  however,  for  the  exclusive  posses- 
sion and  use  of  the  Church,  sufficient  and  suit- 
able portions  of  the  property  for  the  purposes 
of  public  worship,  parsons^  buildmgs  and 
burying  grounds,  as  provided  in  the  Law. 

The  property  in  question  has  been  dedicated 
to  public  and  chantable  uses.  It  matters  not 
whether  it  Is  the  product  of  private  contribu- 
tions, made  during  the  course  of  half  a  cen- 
tury, or  of  taxes  imposed  upon  the  people,  or 
of  gains  affising  from  fortunate  operations  in 
business,  or  appreciation  in  values,  the  chari- 
table uses  for  which  it  Is  held  are  stamped  upon 
it  by  charter,  by  ordinance,  br  regulation  and 
by  usage,  in  such  an  indelible  manner  that 
there  can  be  no  mistake  as  to  Uieir  character, 
purpose  or  object. 

The  law  respecting  property  hdd  for  chari- 
table uses  of  course  depends  upon  the  legisla- 
tion and  Jurispnidenoe  of  thaeountry  li  which 
the  prop^ty  Is  situated  and  tiie  mam  are  caas 
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ried  out;  and  when  the  positive  law  afFords  no 
specific  provision  for  actual  cases  that  arise, 
the  sahject  must  necessarily  be  goyemed  by 
those  principles  of  reason  and  public  policy 
which  preyaU  in  ^U  dvilized  ana  enlightened 
communities. 

The  principles  of  the  law  of  charities  are  not 
confined  to  a  particular  people  or  nation,  but 
preyail  in  all  civilized  countries  pervaded  by 
the  spirit  of  Christianity.  They  are  found  em- 
bedded in  the  civil  law  of  Rome,  in  the  laws 
of  European  nations,  and  especially  in  the  laws 
of  that  nation  from  which  our  institutions  are 
derived.  A  leading  and  prominent  principle 
prevailing  in  them  lul  is,  that  property  devoted 
to  a  charitable  and  worthy  object,  promotive 
of  the  public  good,  shall  be  applied  to  the  pur- 
poses of  its  dedication,  ana  protected  from 
spoliation  and  from  diversion  to  other  objects. 
Though  devoted  to  a  particular  use,  it  is  con- 
sidered as  given  to  the  public,  and  is  therefore 
taken  under  the  ffuardianship  of  the  laws.  If 
it  cannot  be  applied  to  the  particular  use  for 
which  it  was  mtended.  either  because  the  ob- 
jects to  be  subserved  have  failed,  or  because 
ihey  have  become  unlawful  and  repugnant  to 
the  public  policy  of  the  State,  it  will  be  applied 
to  some  oblect  of  kindred  character  so  as  to 
fulfill  in  suDstance,  if  not  in  manner  and  form, 
ihe  purpose  of  its  consecration. 

The  manner  in  which  the  due  administra- 
tion and  application  of  charitable  estates  is 
secured,  depends  upon  the  Judicial  institutions 
and  machinery  of  tne  particular  government  to 
which  they  are  subject.  In  Enemnd,  the  court 
of  chancery  is  the  ordinary  tribunal  to  which 
this  class  of  cases  is  delegated,  and  there  are 
comparatively  few  which  it  is  not  competent 
to  administer.  Where  there  is  a  failure  of 
trustees,  it  can  appoint  new  ones;  and  where 
a  modification  of  uses  is  necessary  in  order  to 
avoid  a  violation  of  the  laws,  it  has  power  to 
make  the  change.  There  are  some  cases, 
however,  which  are  beyond  its  jurisdiction;  as 
where,  hj  statute,  a  gift  to  certain  uses  Is  de- 
clared void  and  the  property  goes  to  the  Ring; 
and  in  some  other  cases  of  failure  of  the  charity. 
In  such  cases  the  King,  bb  parens patrim,  under 
his  sign  manual,  disposes  of  the  fund  to  such 
uses,  analogous  to  those  intended,  as  seems  to 
him  expedient  and  wise. 

These  general  principles  are  laid  down  in  all 
the  principal  treatises  on  the  subject,  and  are 
the  result  of  numerous  cases  and  authorities. 
See  Duke  on  Char.  Uses,  chap.  X..  sees.  4,  6, 
«:  Boyle  on  Charities,  chap.  IIL,  lY,;  2  Story's 
£q.  Jur.  g§  1167  et  $eq.;  AUy-Qen.  v.  QuUe.  2 
Vem.  286;  Moggridge  v.  ThaekueU,  7  Ves.  Jr. 
86,  77:  De  ThemminesY,  Be  Bontietal,  5  Russ. 
289;  Panflet  v.  Clark,  18  U.  8.  9  Cranch,  292, 
885,  886  [8:  786,  750.  751];  Beatty  v.  KurU, 
27  U.  8.  2  Pet.  566  [7:  62l1;  Vidalr.  Oirard, 
48  U.  S.  2  How.  127  [11:  2051;  Jaekton  t. 
PhilUpi,  14  AUen,  589;  Quid  v.  WaMnffion 
Hatpital,  95  U.  8.  808  [24:  450];  Jimes  v. 
Haber$ham,  107  U.  8.  174  [27:  801]. 

The  individual  cases  cited  are  but  indicia  of 
the  general  principle  underlying  them.  As 
such  they  are  authoritative,  though  often  in 
themselves  of  minor  importance.  Bearing 
this  in  mind,  it  is  interesting  to  see  how  far 
back  the  principle  is  recognizied.  In  the  Pan- 
dects of  Justinian  we  find  cases  to  the  same  ef- 
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feet  as  those  referred  to,  antedating  the  adop- 
tion of  Christianity  as  the  religion  of  the  Em- 
pire. Amongst  others,  in  the  Digest,  lib.  83, 
tit  2,  law  16,  a  case  is  reported  which  occurred 
in  the  early  part  of  the  Uiird  century,  in  which 
a  legacy  was  left  to  a  city  in  order  that  from 
the  yearly  revenues  games  might  be  celebrated 
for  the  purpose  of  preserving  the  memory  of 
the  deceased.  It  was  not  lawful  at  that  time 
to  celebrate  these  games.  The  question  was, 
what  was  to  be  done  with  this  legacy.  Mo<lcsr 
tinus,  a  celebrated  jurist  of  authority,  replied: 
"  Since  the  testator  wished  games  to  be  cele- 
brated which  were  not  permitted,  it  would  be 
unjust  that  the  amount  which  he  had  d<stinci] 
to  that  end  should  go  back  to  the  heirs.  Tbcro- 
fore  let  the  heirs  and  magnates  of  the  city  be 
cited,  and  let  an  examination  be  made  to  as- 
certain how  the  trust  may  be  employed  so  tbnt 
the  memory  of  the  deceased  may  be  pieservt-d 
in  some  other  and  lawful  manner."  Here  is 
the  doctrine  of  charitable  uses  in  a  nutshell. 

Domat,  the  French  jurist,  writing  on  the 
civil  law,  after  explaining  the  nature  of  pious 
and  charitable  uses,  and  the  favor  with  which 
they  are  treated  in  the  law,  says:  "  If  a  pious 
legacy  were  destined  to  some  use  wbich  could 
not  have  its  effect,  as  if  a  testator  bad  left  a 
legacy  for  building  a  chureh  for  a  parish,  or 
an  apartment  in  an  hoRpital,  and  it  happened, 
either  that  before  bis  death  the  said  church  or 
the  said  anartment  had  been  built  out  of  some 
other  funa,  or  that  it  was  nowavs  necessary  or 
useful,  the  legacy  would  not  for  all  that  re- 
main without  any  use;  but  it  would  be  luid 
out  on  other  works  of  piety  for.  that  parish,  or 
for  that  hospital,  according  to  the  oirections 
that  should  be  given  in  this  matter  by  the  per- 
sons to  whom  this  function  should  belong." 
And  for  this  principle  he  cites  a  passage  from 
the  Pandects.  Domat's  Civil  Law,  book  4« 
title  2,  section  6,  par.  6. 

By  the  Spanish  law,  whatever  was  given  to 
the  service  of  Ood  became  incapable  of  pri- 
vate ownership,  being  held  by  the  clergy  as 
guardians  or  trustees;  and  any  part  not  re- 
quired for  their  own  support,  and  the  repairs, 
books  and  furniture  of  the  church,  was  de- 
voted to  works  of  piety,  puch  as  feeding  and 
clothing  the  poor,  supportmg  orphans,  marry- 
ing poor  virgins,  reaeeminfi  captives  and  the 
like.  Partida  UL  Ut.  28,  11  12-15.  When 
property  was  given  for  a  particular  object,  as  a 
church,  a  hospital,  a  convent  or  a  community, 
etc.,  and  the  object  failed,  the  property  did  not 
revert  to  the  donor  or  his  heirs,  but  devolved 
to  the  crown,  the  church  or  other  convent  or 
community,  unless  the  donation  contained  an 
express  condition  in  writing  to  the  contrary. 
Tapia,  Febrero  Novisimo,  fib.  2,  tit.  4,  cbup. 
22,  ^§  24-26. 

A  case  came  before  Lard  Bacon  in  1619 
(BloomfiM  V.  8ta%De  Market,  Duke,  Char.  Uses, 
624),  in  which  lands  had  been  nven  before  the 
Reformation  to  be  sold,  and  the  proceeds  m{>- 
plied,  one  half  to  the  making  of  a  highway 
from  the  town  in  which  the  lands  were,  one 
fourth  to  the  repair  of  a  church  in  that  town, 
and  the  other  fourth  to  the  priest  of  the  churek 
to  say  prayers  for  the  souls  of  the  donor  and 
others.  The  lord  keeper  decreed  the  establish- 
ment of  the  uses  for  makine  the  highway  and 
repairing  the  church,  and  <uiected  Uie  lenudn- 
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€ckg  fourth  (which  oould  not,  by  reason  of  the 
<5liange  In  religion,  be  applied  as  directed  by 
4be  donor)  to  be  diyided  between  the  poor  of 
Clie  same  town  and  the  poor  of  the  town  where 
tlie  donor  inhabited.         « 

In  the  case  of  BcUM  CoUege,  whtoh  came  be- 
fore the  court  of  chancery  from  time  to  time 
for  over  a  century  and  a  half,  the  same  prin- 
•cnple  was  asserted,  of  directing  a  charity  fund 
to  a  different,  though  analogous,  use,  where 
Ihe  use  originally  declared  had  become  con- 
trary to  the  policy  of  the  law.    There,  a  testa- 
tor m  1079.  when  episcopacy  was  established 
t>y  law  In  Scotland,  gave  lands  in  trust  to  ap- 
ply the  income  to  the  education  of  Scotchmen 
at  Oxford,  with  a  view  to  their  taking  Episcopal 
orders  and  settling  in  Scotland.    Fresby  terian- 
ism  being  re-established  in  Scotland  after  the 
Revolution  of  1088,  the  oblect  of  the  bequest 
could  not  be  carried  into  effect;  and  the  court 
of  chance^,  by  successive  decrees  of  Lord 
Somera  and  Lord  Hardwicke,  directed  the  in- 


come  of  the  estate  to  be  applied  to  the  educa 
tion  of  a  certain  number  of  Scotch  students  at 
Baliol  College,  without  the  condition  of  taking 
orders;  and,  in  considei-ation  of  this  privilege, 
directed   the  surplus  of  the  income  to  be  ap- 
plied to  tbe  college  library.    See  the  cases  of 
AttP'Oen,  V.  Ouite,  2  Vem.  186;  AUy-Qen,  v. 
Baliol  OoUeg9.  0  Mod.  407;  AUyOen.  ▼.  Gla9- 
now  CoUege^  S  OolL  Ch.  665,  1  H.  L.  Cas.  800. 
And  see  abridgment  of  the  above  cases  in  14 
Allen.  581.  ^2. 

IxyrS  Chi^  JuBtiee  Wilmot,  in  his  opinion  in 
AttihOen.  ▼•  ^^^y  Downing,  Wilmot,  Notes, 
1  82  looking  at  tbe  case  on  the  supposition 
that  tiie  trusts  of  the  will  (which  were  for  in- 
stitutiDR  ft  college)  were  illegal  and  void,  or 
of  sucli  a  ziataie  as  not  fit  to  be  carried  into 
ezecutdoD,  said:  "  This  court  has  long  made 
a  distincuon  between  superstitious  uses  and 
mistaken  charitable  uses.  By  mistaken,  I 
mean  aucb  as  are  repugnant  to  that  sound  con- 
stitutionskl  policy,  which  controls  the  interests, 
wills  and  wishes  of  individuals,  when  they 
clash  with  the  interest  and  safety  of  the  whole 
community.  Property  destined  to  eupersd- 
tious  HBea  is  given  by  law  of  Fariiament  to 
the  King,  to  dispose  of  as  he  pleases;  and  it 
falls  properly  under  the  cognizance  of  a  court 
of  revenue.  But  where  property  Is  given  to 
mistaken  charitable  uses,  this  court  distin- 
miishes  between  tbe  charity  and  the  use;  and 
Ldnti  the  charitable  bequest  in  the  intention 
S  the  testator,  thev  execute  the  Intention, 
drying  the  use,  as  the  King,  whoig  the  curator 
52l  charitii^and  ^J*' ^^*:?*^J^|"'*°'>»' ^"?«t«« 

^I'^^S*!  f  f^?  io  prove  that  if  the  testator 
of  which  appwir  ^  ^V^l  intention  to  give  to 
jias  "?«» 1«^  •^Sf  iSe  particular  m*ode  in 
ohanty,  the  failure   o^  be  effectuated  shall  not 
which  the  charity  i»  ^^^^   jf  the  substantial  in- 
destroy  the  chanty.         ^^  ^yj  gubstitule  an- 
tes tlon  "Charity,    *"      ^e  property  to  chari- 
other  mode  of  ^^J^X^^the  formal  Intention  as 
table  purposes,  t*^^^  r^e    accomplished."    In 
io  the  mode  c^^^STm  450,  after  cithig  this 
Hill  on  Trustees*    P*^ 
1B6  U.  8. 


observation  ot  Lor 
accordance  with  t 
quently  been  decide 
sufficiently  express 
of  his  estate  mtr 
generaUy,  the  genei 
by  the  court  to  the 
the  next  of  kin  to  t 
although  itk^partie 
plication  is  not  dec 
And  the  same  rule 
tor  refers  to  some  j: 
of  the  particular  cli 
not  made  or  cannot 
tbe  selection  of  the 
the  mode  of  applies 
Uon  of  the  trustees, 
the  trustees  refuse  t 
appointment  is  rev( 
testator,  causing  a  ] 
The  same  construe 
where  a  partieulai 
clared  by  the  testat< 
the  whole  value  o 
particular  trust  cai 
either  for  its  uncert 
want  of  proper  obj( 
the  ffeneral  intentio 
chanty  will  be  effec 
a  ey-pris  applicatioi 
propositions  are  laid 
in  his  Equity  Jurii 
9eq,  But  it  is  uni 
quotations. 

These  authorities 
might  be  adduced) : 
that  where  property 
lie  or  charitable  U8< 
out  on  account  of  a 
of,  the  object,  it  c 
general  law  of  char 
his  heirs,  or  other 
plied  under  the  dir 
the  supreme  power 
itable  objects,  lawi 
corresponding,  as  n 
Inal  intention  of  th< 

Th^  also  show  1 
erdsea  arises,  in  pai 
of  the  court  of  cha 
part,  from  the  rig 
sovereign,  uparen 
acts  or  public  and 
the  interest  of  thos 
establishment;  and, 
vacantia,  or  left  wit 
propriated  to  illegal 
to  be  applied  in  sud 
and  equity  mav  reqi 

If  it  should  be  coi 
present  transcends  t] 
the  court  of  chancei 
termination  the  inte; 
ria  of  the  state,  it 
that,  in  this  country 
to  act  as  parens  pat 
for  the  application 
be  administered  l^ 
have  no  such  chief  i 
Legislature  is  the  p 
restrained  by  consti 
sesses  all  the  powen 
sovereign  possesses  h 


l-m 


BuPRKHB  Court  of  thi  United  8tatb& 


Oct.  Tfoui^ 


[S81 


HanhalMn  the  Dartmouth  CcUege  Ccue,  said: 
"By  the  KeTolutioD,  the  duties,  as  well  as  the 
powen,  of  goyernment  deTolved  od  the  peo- 
ple. .  •  .  It  is  admitted  that  among  the  lat- 
ter was  comprehended  the  transcendent  power 
of  Parliament,  as  well  as  that  of  the  executive 
department."  (17  U.  S.  4  Wheat.  651  [4: 662].) 
And  Mr.  Jtutiee  Baldwin,  in  MagiU  v.  Braton, 
Briffht  847,  878,  a  case  arising  on  Sarah  Zone's 
will,  referring  to  this  declaration  of  ChitfJua- 
tice  Marshall,  said:  "The  Revolution  devolved 
on  the  8tate  all  the  transcendent  power  of  Par- 
liament, and  the  prerogative  of  the  crown,  and 
gave  their  Acts  the  same  force  and  effect." 

ChaneelloT  Kent  says:  '*In  this  country,  the 
Legislature  or  government  of  the  State,  as 
parens  patria,  has  the  right  to  enforce  all  chari- 
ties of  a  puhlic  nature,  by  virtue  of  its  general 
superintending  authority  over  the  public  inter- 
ests, where  no  other  person  Is  intrusted  with 
it."    4  Kent,  Com.  608.  noU, 

In  Fan  tain  v.  Batend,  58  U.  S.  17  How.  869, 
884  [15:  80,  86],  Mr,  JttiU'ee  McLean,  deliver- 
ing the  opinion  of  this  court  in  a  charity  case, 
said:  "nhen  this  country  achieved  its  inde- 
pendence, the  prerogatives  of  the  crown  de- 
volved upon  the  people  of  the  States.  And 
this  power  still  remains  with  Uiem  except  so 
far  as  thev  have  delegated  a  portion  of  it  to 
the  federal  government  The  sovereign  will 
is  made  known  to  us  by  legislative  enactment 
The  State,  as  a  sovereign,  S  the  parens  patria.'* 

This  prerogative  of  parens  patria  is  inherent 
in  the  supreme  power  of  every  state,  whether 
that  power  is  lodged  in  a  roval  person  or  in  the 
Legislature,  and  nas  no  afSnity  to  those  arbi- 
trary powers  which  are  sometimes  exerted  by 
irresponsible  monarchs  to  the  great  detriment 
of  the  people  and  the  destruction  of  their  liber- 
ties. On  the  contrary,  it  is  a  most  beneficent 
function,  and  often  necessary  to  be  exercised 
in  the  interests  of  humanity,  and  for  the  pre- 
vention of  injury  to  those  who  cannot  protect 
themselves.  Lird  ChaneeOor  Somers,  in  Cary 
Y.  Bertie,  2  Vem.  888,  842,  said:  "It  is  true 
infants  are  always  favored.  In  this  court  there 
are  several  things  which  belong  to  the  King  as 
pater  patrim,  and  fall  under  the  care  and 
direction  of  this  court,  as  charities,  infants, 
idiots,  lunatics,  etc." 

The  Supreme  Judicial  Court  of  Massachu- 
setts well  said,  in  Sohier  v.  Massachusetts  Gen, 
Hospital,  8  Cush.  488,  497:  "It  is  deemed  in- 
dispensable that  there  should  be  a  power  in  the 
L^islature  to  authorize  a  sale  of  the  estates  of 
infants,  idiots,  insane  persons  and  persons  not 
known,  or  not  in  being,  who  cannot  act  for 
themselves.  The  best  interest  of  these  per- 
sons, and  Justice  to  other  persons,  often  require 
tliat  such  sales  should  be  made.  It  would  be 
attended  with  incalculaUe  mischiefs,  injuries 
and  losses,  if  estates,  in  which  persons  are  in- 
terested who  have  not  capaci^  to  act  for 
themselves,  or  who  cannot  be  certainly  ascer- 
tained, or  are  not  in  being,  could,  under  no 
circumstances,  be  sold,  and  perfect  titles  ef- 
fected. But,  in  such  cases,  the  Legislature,  as 
parens  pairim,  can  disentangle  and  unfetter  the 
estates,  by  authorizing  a  nle,  taking  precau- 
tion that  the  sobstanttal  rights  of  all  parties 
aieprotected  and  secured." 

These  remarks  in  reference  to  infants,  insane 
persona  and  persons  not  known,  or  not  in  b»> 
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^^gf  apply  to  the  beneficiaries  of  charities,  who 
are  often  incapable  of  vindicating  their  rights, 
and  Justly  look  for  protection  to  the  sOvereigD 
authority,  actioff  as  parens  patria.  They 
show  that  this  beneficent  function  has  not 
ceased  to  exist  under  the  change  of  govern- 
ment from  a  monarchy  to  a  republic;  but  that 
it  now  resides  in  the  legislative  department,, 
ready  to  be  called  into  exercise  whenever  re- 
quired for  the  purposes  of  Justice  and  right, 
and  is  as  dearly  capable  of  being  exercised  in 
cases  of  charities  as  in  any  other  cases  what- 
ever. 

It  is  true  that  in  some  of  the  States  of  tho 
Union  in  which  charities  are  not  favored,  gifta 
to  unlawful  or  impracticable  objects,  and  even 
gifts  affected  by  merely  technical  difficulties, 
are  held  to  be  void,  and  the  property  Is  allowed 
to  revert  to  the  donor  or  his  heirs  or  other 
representatives.  But  this  is  in  cases  where  such 
heirs  or  representatives  are  at  hand  to  claim 
the  property  and  are  ascertainable.  It  is  dilfi- 
cult  to  see  how  this  could  be  done  in  a  case 
where  it  would  be  impossible  for  any  such 
clnim  to  be  made, — ^as  where  the  property  has 
been  the  resulting  accumulation  of  ten  thou- 
sand petty  contributions,  extending  throuirh  a 
long  period  of  time,  as  is  the  case  with  all  ec- 
clesiastical and  community  funds.  In  such  a 
case  the  only  course  that  could  be  satisfactorily 
pursued  would  be  that  pointed  out  by  the  gen- 
eral law  of  charities,  namely,  for  the  govern- 
ment, or  the  court  of  chancery,  to  assume  tho 
control  of  the  fund,  and  devote  it  to  lawfu. 
objects  of  charity  most  nearly  corresponding 
to  those  to  which  it  was  originally  destined. 
It  could  not  be  returned  to  the  donors,  nor  dis- 
tributed amon^  the  beneficiaries. 

The  impracticability  of  pursuing  a  different 
course,  however,  is  not  the  true  ground  of  this 
rule  of  charity  law.  The  true  ground  is  that 
the  property  given  to  a  charity  becomes  in  a 
measure  public  property,  onlv  applicable  aa 
far  as  may  be,  it  is  true,  to  the  specific  pur- 
poses to  which  it  is  devoted,  but  within  those 
limits  consecrated  to  the  public  use,  and  be- 
come part  of  the  public  resources  for  promoting 
the  happiness  ana  well-being  of  the  people  of 
the  State.  Hence,  when  such  property  ceat^is 
to  have  any  ot^er  owner,  by  the  failure  of  the 
trustees,  by  fonTeiture  for  Illegal  application 
or  for  any  other  cause,  the  ownership  naturally 
and  necessarily  falls  upon  the  sovereign  power 
of  the  State;  and  thereupon  the  court  of  chan- 
cery, in  the  exercise  of  its  ordinary  Jurisdic- 
tion, will  appoint  a  new  trustee  to  take  tho 
place  of  the  trustees  that  have  failed  or  that 
nave  been  set  aside,  and  will  give  directions  for 
the  further  management  and  administration  of 
the  property;  or  u  the  case  is  beyond  the  ordi- 
nary lurisdlc^on  of  the  court,  the  Legislature 
may  interpose  and  make  such  disposition  of 
the  matter  as  will  accord  with  the  purposes  of 
Justice  and  right  The  funds  are  not  lost  to 
the  public  as  diarity  funds;  they  are  not  lost  to 
the  general  objects  or  class  of  objects  which 
they  were  intended  to  subserve  or  dfect  Tho 
State,  l^  its  Legislature,  or  its  Judiciary,  inter- 
poses to  preserve  them  from  dissipation  and 
destruction,  and  to  set  them  up  on  a  new  basia 
of  usefulness,  directed  to  lawful  ends,  coinci- 
dent, as  far  as  may  be»  with  the  objects  origi- 
nally proposed. 

Iter.  & 
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Hw  lotnptMltloD  of  IIm  LegliUtma  Id  mch 
CMN  li  exempllfled  tnr  Xb»  cue  of  AwU  v. 
OUirk.  IS  D.  B.  0  Cnncli,  Mtt  [8:78S],  which 
tniM  In  VennonL  In  the  town  chuter, 
gnnted  In  Uw  name  of  the  King  In  1701,  ono 
'  oiilrethtnof  the  towolaiid«wumiit«d"M 
■  glebe  for  the  Church  of  EDBlaod  u  bv  Itw 
WsUiihfd."  There  wu  no  ^boopal  cbarch 
biUwiowDnstlllSOa.  In  thkt  rev  one  wm  cr- 

Kilied,  ud  iU  pMaon  Intd  chrim  lo  Um  ^b« 
dt,  ud  leued  them  to  Onrk  hmI  othen.  Of 
courae.  ihia  ehoich  bad  neTsr  been  connecMd 
with  the  "  Church  of  Soglaod  m  bv  Uw  eM«h- 
IMied:"ud  the  liutfiatloD  of  (och  a  choreh 
ta)  1809  wu  impoHible,  and  would  have  been 
tioainTj  to  the  pnbllc  poUcj  of  the  State. 
Heantlme,  la  17M,  the  LcjtiiUtnra  bad  gnuited 
Ibe  glebe  lands  lo  the  Mreral  lowiw  to  be 
rented  hf  Ihe  Mlectmen  tow  the  M)e  me  and 


latnn  paMed  anolher  Aot,  grantlD{  the  glel 
bods  to  the  reapectlTe  lowni,  to  apply  the 
mtt  lo  Itaa  OM  of  acbool*  thecvn.  Tw  wai 
held  to  be  a  nlld  dbpodUon.  Mr.  AuMw 
li\OTj,  In  the  course  of  an  elaborate  opinion, 
■mODKit  other  thitin  allowed  that  a  mere  toI- 
uiterj  lodetj  of  S^riacopollana  within  a  town 
could  DO  more  entitle  themaelTea,  on  aoooont 
of  their  reHgioua  t•nel^  to  Ibe  flab*  than 
mnj  other  eociety  wonfal^ng  therwt.  "  The 
■lebe."  be  Mid,  "Rmaincd  M  an  hmmKtai 
iacent,  and  the  State,  whkh  nicoccded  to  Ibe 
rlgbla  of  tbe  crown,  might,  with  the  awent  of 
the  towD,  alien  or  incumber  it,  or  miffbt  anct 
an  Epiicopal  church  tberdD.'etc.  Bj  the 
nevolutiOD  the  Stale  of  Termont  mooeeded  to 
•II  tbe  rigbta  of  the  oowo  aa  to  the  nnappro- 
prtatfd  aa  well  a«  the  appraprUlcd  glcML" 
pp.  884,805.  Again:  " Wllbouttbeaatborit; 
01  the  Stale,  however,  thi^  [the  lowni]  cooM 


oooferred  a  new  right  which  the  towM  mlgbl 
or  rajght  not  exercbe  at  their  own  plcMare."* 

Coratog  to  the  _4m  befon  tM.  wo  b«Te  bo 
doubt  that  the  gcoenl  taw  of  diaritloa  which 
we  ha*«  deecribed  li  appUcable  thereto.  It  k 
true,  no  formal  declaratwo  haa  beOD  made  bj 
CoDRTtas  or  the  Territorial  Leglalature  aa  to 
what  ajdem  of  lawa  ahaO  prerdl  there.  Bat 
it  la  appereat  from  the  laoguage  of  the  Ornaie 
Act,  which  waa  paeaed  September  0,  ISBO  (• 
Stat.  US),  thatitwatthelnlcntloaolCoDgraaB 
that  Ilie  tjtum  of  coumoD  law  and  equltr 
which  geneimllr  preTaili  in  thb  country  ahould 
be  operative  Id  um  Terrilcry  of  Utah,  except 
an  it  might  be  altered  br  l^ldatlon.  Id  the 
Mh  BecSaB  of  the  Adjlt  li  d0claTed_that  the 
8upr  -  -.     - 


JuladlctloD;"  and  Ibe  whole  phrueoloitj  of 
the  Aot  Implies  tbe  same  thing.  Tbe  Territo- 
rial Legislature,  In  like  manner.  In  the  flnl  aeo- 
ilon  of  tbe  Act  reKulailnit  procedure,  a^nored 
December  80,  18S8,  declared  that  all  the  cootta 
of  the  Territory  should  haTe  "  tew  aad  i^ttg 
Jurbdictloa  In  dvU  easeSL"  In  view  of  theae 
ngnidcnnt  iMOTliioDa,we  Infer  that  the  general 
system  of  common  law  and  equitr,  aa  It  pre- 
nila  lo  tbis  oovBtry ,  It  the  bestt  of  tbe  laws  of 
the  Teniton  of  Utah.  We  may  therefore  as- 
sume that  the  doctrine  of  charitlee  is  appUc»- 
ble  to  the  Territory,  and  that  Coogreat,  in  tbe 
esenlse  of  Its  pleoary  legialatlTe  power  oret  It, 
wu  entitled  to  carry  out  that  Uw  and  pot  It  In 
force,  in  Its  apidlratioD  lo  the  Church  of  Jema 
Chriat  of  Latler-Da*  Salnla. 


.  that  the  Uw  of  cbarillea  ezisia  In  Utsb, 
tor  II  exprvMly  lays:  "  lliat  It  wei,  el  tbe  llmo 
of  Its  creation,  ever  siDce  has  been  and  still  b 
a  corporatloD  or  aaeociatlon  tor  reUgioua  or 
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•uch  corporation,  as  it  lawfully  might  by  tbe 
powers  granted  to  it  by  its  Act  of  incorpora- 
tion, acquired  and  held  from  time  to  time  cer- 
tain personal  property,  goods  and  chattels,  all 
of  which  it  had  acquireo.  held  and  used  solely 
and  only  for  charitable  and  religious  purposes; 
that  on  the  28th  day  of  February,  A.  D.  1887,  it 
still  held  and  owned  certain  personal  property, 
goods  and  chattels  donated  to  it  by  the  mem- 
bers of  said  Church  and  friends  thereof  solely 
and  only  for  use  and  distribution  for  charitable 
and  religious  purposes;"  and  "that  on  February 
28,  1887,  John  Taylor,  who  then  held  all  the 
personal  property,  moneys,  stocks  and  bonds 
belonging  to  said  defendant  Corporation  as  trus- 
tee in  trust  for  said  defendant,  by  and  with  the 
consent  and  approyal  of  defenoant,  donated, 
transferred  and  conyeyed  all  of  said  personal 

Eroperty,  moneys,  stocks  and  bonds  neld  by 
im  belonging  to  said  defendant  Corporation, 
after  settiog  apart  and  reserving  certain  moneys 
and  stocks  then  held  by  him,  sufficient  in 
amount  and  necessary  for  the  payment  of  the 
then  existing  indebtedness  of  said  defendant 
Corporation,  to  certain  ecclesiastical  corpora- 
UoDs  created  and  existing  under  and  by  yirtue 
of  the  laws  of  the  Territory  of  Utah,  to  be  de- 
voted by  said  ecclesiastical  corporations  solely 
■and  only  to  charitable  and  religious  uses  and 
purposes." 

And  the  intervenors,  Romney  and  others, 
who  claim  to  represent  the  hundred  thousand 
and  more  individuals  of  the  Mormon  Church, 
in  their  petition  say: 

"That  the  said  Church  of  Jesus Chriit  of 
Latter- Day  Saints  is  and  for  many  years  last 
past  has  been  a  voluntary  religious  society  or 
association,  organized  and  existing  in  tbe  Ter- 
ritory of  Utah  lor  religious  and  charitable  pur- 
poses. 

"  That  said  petitioners,  and  others  for  whose 
benefit  they  file  this  petition,  are  members  of 
aaid  Church,  residing  in  said  Territory;  that 
«aid  Church  t)ecame  possessed  of  all  tbe  above- 
described  property,  in  accordance  with  its  es- 
tablished niles  and  custom^  by  the  voluntary 
contributions,  donations  and  dedications  of  its 
aaid  members,  to  be  held,  managed  and  applied 
to  the  use  and  benefit  of  said  Church  ana  for 
the  maintenance  of  its  religion  and  charities  by 
trustees  appointed  by  saui  members  semi-an- 
Aually  at  Uie  general  conference  or  meeting  of 
Mid  members." 

The  foregoing  considerations  place  It  b»> 
yond  doubt  that  tbe  general  law  of  charities, 
as  imderstood  and  administered  in  our  Anglo- 
American  system  of  laws,  was  and  is  applica- 
ble to  the  case  now  under  consideration. 

Then  looking  at  tbe  case  as  the  finding  of 
facts  presents  i^  we  have  before  us — Congress 
had  before  it — a  contumacious  organization, 
wielding  by  its  resources  an  immense  power  in 
the  Territory  of  Utah,  and  employing  those  re- 
sources and  that  power  in  constantly  attempt- 
ing to  oppose,  thwart  and  subvert  the  legisla- 
tion of  Congress  and  the  will  of  the  govern- 
ment of  the  United  States.  Under  these  (At- 
ctimstances  we  have  no  doubt  of  the  power  of 
Cooffress  to  do  as  it  did. 

It  Is  not  our  province  to  pass  Judgment  upon 
the  necessity  or  expediency  of  the  Act  of  Feb- 
ruary 19, 1887,  under  which  this  proceeding 


was  taken.  The  only  question  we  have  to 
consider  in  this  regard  is  as  to  the  constitution- 
al power  of  Congress  to  pass  it  Nor  are  we 
now  called  upon  to  declare  what  disposition 
ought  to  be  made  of  the  property  of  the  Church 
of  Jesus  Christ  of  Latter-Day  Sainto.  This' 
suit  is,  in  some  respects,  an  ancillary  one,  insti- 
tuted for  the  purpose  of  taking  possession  of 
and  holding  for  final  disposition  the  property 
of  the  defunct  Corporation  in  the  hands  of  a 
receiver,  and  winding  up  its  affairs.  To  that 
extent,  and  to  that  omy,  the  decree  of  the  cir- 
cuit court  has  gone.  In  the  proceedings  which 
have  been  instituted  in  the  district  court  of  tbe 
Territory,  it  will  be  determined  whether  the 
real  estate  of  the  Corporation  which  has  been 
seized  (excepting  the  portions  exempted  by  the 
Act)  has,  or  has  not,  escheated  or  become  for- 
feited to  the  United  Slates.  If  it  should  be  de- 
cided in  the  afiirmative,  then,  pursuant  to  the 
terms  of  the  Act,  the  property  so  forfeited  and 
escheated  vriU  be  disposed  of  by  tbe  Secretary 
of  the  Interior,  and  the  proceeds  applied  to  the 
use  and  benefit  of  common  school  in  the  Ter- 
ritory. 

It  is  obvious  that  any  property  of  the  Corpo- 
ration which  may  be  adjudged  to  be  forfeited 
and  escheated  w&l  be  subject  to  a  more  abso- 
lute control  and  disposition  by  the  government 
than  that  which  is  not  so  forfeited.  The  non- 
forfeited  property  will  be  subject  to  such  dis- 
position only  as  may  be  required  by  the  law  of 
charitable  uses;  whilst  the  forfeited  and  es- 
cheated property,  being  subject  to  a  more  abso- 
lute control  of  the  government,  will  admit  of 
a  greater  latitude  of  discretion  in  regard  to  its 
disposition.  As  we  have  seen,  however.  Con- 
gress hss  signified  its  vrill  in  this  regard,  hav- 
ing decUired  that  the  proceeds  shall  be  applied 
to  tbe  use  and  benefit  of  common  schools  in  [65| 
tbe  Territory.  Whether  that  will  be  a  proper 
destination  for  the  non-forfeited  property  will 
be  a  matter  for  future  consideration  in  view  of 
all  the  circumstances  of  the  case. 

As  to  the  constitutional  question,  we  see 
nothing  in  the  Act  which,  in  our  judgment, 
transcends  the  power  of  Congress  over  the  sub- 
ject. We  have  already  considered  the  Question 
of  its  power  to  repeal  the  charter  of  the  Cor- 
poration. It  certainly  also  had  power  to  di- 
rect proceedings  to  be  instituted  for  the  for> 
f  eiture  and  escheat  of  the  real  estate  of  the  Cor- 
poration; and.  if  a  judgment  should  be  ren- 
dered in  favor  of  the  government  in  these  pro- 
ceedings, the  power  to  dispose  of  tbe  proceeds 
of  the  lands  thus  forfeited  and  escheated,  for 
the  use  and  bendlt  of  common  schools  in  tbe 
Territory,  is  beyond  dispuft.  It  would  proba- 
bly have  power  to  make  such  a  disposition  of 
the  proceeds  if  the  question  were  merely  one 
of  charitable  uses,  and  not  of  forfeiture. 
Schools  and  education  were  regarded  by  tha 
Congress  of  the  Confederation  as  the  most  nat- 
ural and  obvious  appliances  tor  the  promotion 
of  religion  and  morality.  In  the  ordinance  of 
1787,  passed  for  the  government  of  the  terri* 
tory  northwest  of  the  Ohio,  it  is  declared  (art. 
8):  "Religion,  morality  and  knowledge,  being 
necessary  to  ffood  government  and  tne  bappr 
ness  of  manund,  schools  and  tbe  means  of 
education  nhhW  forever  be  encouraged."  Mr. 
Dane,  who  is  reputed  to  have  drafted  the  said 
ordinance,  speaking  of  soma  of  the  statutory 
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proTisioDS  of  the  EngUfih  law  regarding  chari- 
ties as  inapplicable  to  America,  says:  "But  in 
coDstruing  these  law6.  rules  haye  been  laid 
down  which  are  valuable  in  every  State;  as 
that  the  erection  of  schools  and  the  relief  of  the 
poor  are  always  right,  and  the  law  will  deny 
the  application  of  private  property  only  as  to 
uses  the  nation  deems  superatitioiis.''  4  Dane's 
Abridg.  289. 

The  only  remaining  constitutional  question 
arises  upon  that  part  of  the  17th  section  of  the 
Act,  under  which  the  present  proceedings 
were  instituted.  We  do  not  well  see  how  the 
constitutionali^  of  this  provision  can  be  serious- 
ly disputed,  if  it  be  conceded  or  established 
that  the  Corporation  ceased  to  exist,  and  that 
its  property  uiereupon  ceased  to  have  a  lawful 
owner,  and  reverted  to  the  care  and  TOotection 
of  the  government  as  parens  patria.  This  point 
has  already  been  fuUv  discussed.  We  have  no 
doubt  that  the  state  of  things  referred  to  existed, 
and  that  the  right  of  the  government  to  take 
possession  of  the  property  foUowed  thereupon. 

The  application  of  Komney  and  others, 
representing  the  unincorporate<l  members  of  the 
i'hurch  of  Jesus  Christ  of  Latter-Day  Saints, 
is  fully  disposed  of  by  the  considerations  al- 
ready adduced.  The  principal  question  dis- 
cussed has  been,  whether  the  property  of  the 
Church  was  in  such  a  condition  as  to  authorize 
the  government  and  the  court  to  take  posses- 
sion of  it  and  hold  it  until  it  shall  be  seen  what 
final  disposition  of  it  should  be  made;  and 
we  think  it  was  in  such  a  condition,  and 
(hat  it  is  properly  held  in  the  custody  of  the 
receiver.  The  rights  of  the  church  members 
will  necessarily  be  taken  into  consideration  in 
the  final  disposition  of  the  case.  There  is  no 
ground  for  granting  their  present  applii^ation. 
The  property  Is  in  the  custody  of  the  law, 
awaiting  the  Judgment  of  the  court  as  to  its 
final  disposition  in  view  of  the  illegal  uses  to 
which  it  is  subject  in  the  hands  of  the  Church 
of  Latter-Day  Saints,  whether  incorporated  or 
unincorporated.  The  conditions  for  claiming 
possession  of  it  by  the  members  of  the  sect  or 
community  under  the  Act  do  not  at  present 
exist. 

The  attempt  made,  after  the  passage  of  the 
Act  of  February  19,  1887,  and  whilst  It  was  in 
the  President's  nands  for  his  approval  or  rejec- 
tion, to  transfer  the  property  from  the  trustee 
then  holding  it  to  .other  ptersons,  and  for  the 
benefit  of  difTerent  associations,  was  so  ev* 
identlv  intended  as  an  evasion  of  the  Law 
that  the  court  below  Justly  regarded  it  as  void 
and  without  force  or  effect. 

We  have  carefully  examined  the  decree,  and 
do  not  find  anything  in  it  that  calls  for  a  re- 
versaL  It  may  perhaps  require  modification 
in  some  matters  of  detail,  and  for  that  purpose 
only  tJie  eate  it  reiervedfar  fiiriher  eoniidera" 
Han, 

Mr.  OhirfJiutiee  Fuller,  with  whom  cpq- 
curred  Mr.  JuiUee  Field  and  Mr.  JutHcs  La- 
mar, dissenting; 


I  am  constrained  to  dissent  from  the  opinion 
and  Judgment  Just  announced.  Congress  pos- 
sesses such  authority  over  the  Territories  as  the  r  971 
Constitution  expressly  or  by  clear  implication 
delegates,  poubtless  territory  may  be  acquired 
by  the  direct  action  of  Congress,  as  in  the 
annexation  of  Texas;  by  trea^,  as  in  the  case 
of  Louisiana;  or,  as  in  the  case  of  California, 
by  conquest  and  afterwards  by  treaty;  but  the 
power  of  Congress  to  legislate  over  the  Terri- 
tories is  granted  in  so  many  words  by  the  Con- 
stitution.   Art.  4,  sec.  8,  clause  3. 

And  it  is  further  therein  provided  that  "Con- 
gress shall  have  power  to  make  all  laws  which 
shall  be  necessary  and  proper  for  csurrying  into 
execution  the  foregoing  powers,  and  idl  other 
powers  vested  by  Uiis  Constitution  in  Uie  gov- 
ernment of  the  United  States,  or  in  any  depart- 
ment or  officer  thereof." 

In  my  opinion.  Congress  is  restrained,  not 
merely  by  the  limitations  expressed  in  the  Con- 
stitution, but  also  by  the  absence  of  any  grant 
of  power,  express  or  implied,  in  that  instru- 
ment. And  no  such  power  as  that  involved  in 
the  Act  of  Confess  under  consideration  is  con- 
ferred by  the  Constitution,  nor  is  any  clause 
pointed  out  as  its  legitimate  source.  I  regard 
It  of  vital  consequence  that  absolute  power 
should  never  be  conceded  as  belonging  under 
our  system  of  government  to  any  one  of  its  de- 
partments. The  legislative  power  of  Con- 
gress is  delected  and  not  inherent,  and  is 
therefore  limited.  I  agree  that  the  power  to 
make  needful  rules  and  regulations  for  the 
Territories  necessarily  comprehends  the  power 
to  suppress  crime;  and  it  is  immaterial  even 
though  that  crime  assumes  the  form  of  a  re- 
ligious belief  or  creed.  Congress  has  the  power 
to  extirpate  polygamy  in  any  of  the  Territories, 
l^  the  enactment  01  a  criminal  code  directed 
to  that  end;  but  it  is  not  authorized  under  the 
cover  of  that  power  to  seize  and  confiscate  the 
property  ofpersons,  individuals  or  corporations, 
without  office  found,  because  they  may  have 
been  guilty  of  criminal  practices. 

The  doctrine  of  ey  prhs  is  one  of  construction, 
and  not  of  administration.  Bv  it  a  fund  de- 
voted to  a  particular  charity  u  applied  to  a 
coffnate  purpose,  and  if  the  purpose  for  which 
thu  property  was  accumulated  was  such  as  has 
been  depicted,  it  cannot  be  brought  within  the  {^Bl 
rule  of  application  to  a  purpose  as  nearly  as  ^  ' 
po^ble  resembling  that  denounced.  Nor  is 
there  here  any  counterpart  in  congressional 
power  to  the  exercise  of  the  royal  prerogative 
m  the  disposition  of  a  charity.  If  Uiis  prope^ 
ty  was  accumulated  for  porpoees  declared  il- 
legal, that  does  not  Justify  its  arbitrary  dis- 
position Irr  Judicial  legislation.  In  mj  Judg- 
ment, its  diversion  under  this  Act  of  Congress 
is  in  contravention  of  specific  limitations  in  the 
Constitution;  unauthorized,  expressly  or  by 
implication,  by  anv  of  its  provisions;  and  In 
disregard  of  the  fundamental  principle  that 
the  leoiislative  power  of  the  United  States,  aa 
exercised  by  tne  agents  of  the  people  of  this 
Republic,  is  delegated  and  not  inherent. 
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In  the  Matter  of  THOMAS  F.  BURRUS, 

Petitioner. 

(Bee  B.  0.  Reporter*!  ed.  866  0074 

JurMictUm  (^  district  eourt—hdbM$  corpus  to 
deliver  child  to  parent — eitizenehip-'-etatc 
laws— void  proceeding — imprisonment  for 
contempt—habeas  corpus  from  this  court, 

L  The  United  States  district  court,  or  a  Judge 
thereof,  has  no  Jurisdiction  to  issue  a  writ  of  ha- 
beas corpus  to  recover  the  custody  of  a  child  with- 
held from  its  parent;  nor  to  order  the  delivery  of 
the  child  to  its  parent;  nor  to  imprison  for  con- 
tempt for  the  disobedience  of  that  order. 

8.  The  district  courts  of  the  United  States  cannot 
take  Jurisdiction  of  such  a  case  on  the  ground  of 
the  citizenship  of  the  parties. 

8.  The  whole  subject  of  the  domestic  relations  of 
husband  and  wife,  parent  and  child,  belongs  to 
and  depends  upon  the  laws  of  the  States  alone. 

4.  A  proceeding  by  habeas  corpus  before  a  district 
Judge  in  the  district  court,  to  restore  the  custody 
of  a  child  to  its  parent,  is  void;  and  an  attempt  to 
enforce  its  order,  in  such  a  case,  by  imprisonment 
for  contempt.  Is  illegal  and  void. 

L  A  person  so  imprisoned  for  contempt  In  dis- 
obeying the  order  of  such  court  for  the  delivery 
of  the  child  to  its  parent,  in  such  case,  may  be 
discharged  on  habeas  corpus  issued  by  this  court. 
[No.  10.  Original] 

Submitted  Mar,  10, 1890,  Ifecided  May  19, 1890. 

ON  PETITION  for  a  writ  of  habeas  corpus 
by  Thomas  F.  Burma  to  relieve  him  from 
imprisonment  under  an  order  of  the  District 
Court  of  the  United  States  for  the  District  of 
Nebraska  for  contempt  in  disobeying  the  or- 
der of  that  court  requiring  the  petitioner  to 
deliver  a  child  to  its  parent.  Order  that  the 
writ  of  habeas  corpus  issue. 

The  facts  are  stated  in  the  opinion. 

Mr,  G«  M,  Lambertson*  for  petitioner : 

Where  the  jurisdiction  of  a  court  of  the 
United  States  depends  upon  the  citizenship 
of  the  parties,  such  citizenship,  not  simplv 
their  residence,  must  be  shown  by  the  recora. 

Robertson  ▼.  Cease,  Vt  U.  8.  646  (24:  1057); 
Pdrker  v.  Overman,  69  U.  B.  18  How.  187  (15: 
818);  (Mffrof  ▼.  Tory,  97  U.  8.  171  (24:  944); 
Jackson  Y,  Askton.  88  U.  8. 8 Pet.  148(8:  898); 
Spear,  Fed.  Jud.  146. 

A  procedure  by  habeas  corpus  is  not  a  suit 
or  controversy  between  private  parties. 

Hurd,  Habeas  Oorpus,  152:  JSv  parte  Bv- 
erts,  1  Bond,  206 ;  Ebs  parte  Tom  Tong,  108 
U.  8.  669  (^ :  827) ;  Church,  Habeas  Cor- 
pus, g  489;  Be  Bairry,  7  Law  Rep.  874. 

A  writ  of  habeas  oorpus  is  not  the  proper 
mode  of  instituting  a  proceeding  to  ttj  the 
legal  right  of  the  party  to  the  guardianship 
of  an  infant 

Peopts  V.  MercHn,  8  Paige,  06,  4  N.  Y. 
Oh.  L.  ed.  848. 

Jurisdiction  of  controversies  between  citi- 
zens of  difPeient  States  la  nol  bestowed  on 
district  courts. 

JTurte  ▼.  Mojpu,  116  U.  S.  487  (29:  468)  ; 
Ba/rry  t.  Mercein,  46  U.  8.  6  How.  108  (12 : 
70) ;  Bosenbaum  t.  Bmuer,  120  U.  8.  460  (80: 
7^. 

The  federal  courts  have  Jurisdiction  in  ha- 
beas  corpus  only  In  those  cases  when  a  per- 
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son  is  restrained  of  his  liberty  by  authority 
or  under  color  of  authority  of  the  United 
States,  or  held  in  cus'tody  in  violation  of 
the  (Constitution  and  laws  of  the  United 
States. 

Ckx)ley,  Const.   Lim.  421 ;  JSbs  parte  Dorr, 
44  U.  8.    8  How.   108   (11 :  514)  ;  Be  parte 
Terger,  76  U.  S.  8  Wall.  101  "(19:  887)  ;  Ee 
parU  McOardle,  78  U.   S.   6  Wall.  825  (18: 
817) .  74  U.  8.  7  Wall.  514  (19:  265). 

Mr,  Jno*  Sehomp»  for  respondent : 

This  court  can  deal  only  with  such  de* 
fects  in  the  proceedings  under  which  commit- 
ment was  ordered  as  render  them  absolutely 
▼old. 

Ex  parte  Terry,  128  U.  8.  806  (32 :  409)  ; 
Bx  parU  Eobinson,  86  U.  8.  19  Wall.  505- 
511  (22 :  205-208)  ;  Bt  parte  Kearney,  20  U. 
S.  7  Wheat  88-43  (5 :  891,  892) . 

The  federal  Justices  and  judges  within 
their  respective  Jurisdictions  have  power  to 
grant  writs  of  habeas  corpus,  for  the  purpose 
of  an  inquiry  into  the  cause  of  restraint  of 
liberty. 

3t  parte  EoyaU,  117  U.  8.  254  (29 :  872)  ; 
Bb  parte  Yarbrough,  110  U.  8.  651.  654  (28 : 
274)  ;  Bobb  ▼.  QmnoUy,  111  U.  S.  624,  637 
(28 :  542,  546)  ;  Ex  parte  Barry,  48  U.  S.  3 
How.  65  (11 :  181)  ;  United  States  v.  Green, 
8  Mason,  482 ;  Bennett  v.  Bennett,  1  Deady, 
299 ;  Ex  parte  BoUman,  8  U.  S.  4  Cranch,  75 
(2:  554). 

The  case,  being  properly  one  that  could  be 
brought  and  heara  within  the  jurisdiction  of 
the  Judge  and  court,  and  it  having  been  so 
brought,  and  so  heard  by  the  judge,  cannot 
be  reviewed  by*thcse  proceedings. 

Ex  parte  Barry,  48  U.  S.  2  How.  65  (11 : 
181)  ;  BenneU  v.  Bennett,  1  Deady,  299 ; 
United  States  v.  Oreen,  8  Mason,  485 ;  Hurd, 
Habeas  Corpus  (2d  ed.)  204,  454 ;  Mercein  v. 
People,  25  Wend.  64. 

The  writ  may  not  only  issue  without 
privity  of  the  child,  but  against  its  express 
wish. 

People  ▼.   Mercein,  8  Hill,    899;  Com.    v. 
ffamtlton,  6  Mass.    278 :  State  v.    Baird,  18 
N.  J.  Eq.  195. 

He  who  voluntarily  submits  himself  to 
the  power  of  the  court  must  obey  its  decrees. 

StdOem  ▼.  May,  10  U.  8.  6  Cranch,  268 
(8 :  220)  ;  Ex  parte  Story,  87  U.  8.  12  Pet. 
848  (9 :  1110)  ;  Fowler  v.  Bathbone,  79  U.  8. 
12  Wall.  120  (20:  286). 

Mr,  Justice  Miller  delivered  the  opinion 
of  the  court  : 

This  is  an  application  by  Thomas  F.  Bur- 
rus  to  this  court,  in  the  exercise  of  its  original 
Jurisdiction,  for  a  writ  of  habeas  corpus  to 
relieve  him  from  the  custody  and  unlawful 
imprisonment,  as  he  declares,  in  which  he 
is  held  by  Brad  D.  Slaughter,  United  States 
marshal  of  the  State  of  Nebraska,  in  the 
Jail  at  Omaha  in  said  State,  by  virtue  of  an 
order  of  the  District  Court  of  the  United 
States  for  that  District  Upon  the  filing  of 
Uie  petition  in  this  court,  a  rule  waa  entered 
and  served  upon  Slaughter  to  show  cause 
why  said  writ  of  hi^>eas  corpus  should  not 
issue.  To  this  rule  Slaughter  made  return. 
In  Uiis  return  he  says  that  ^the  said  petitioner 
is  in  his  custody  under  and  by  virtue  of  an 

186  U.  8. 


58(M)t7 


Supreme  Coxtbt  of  the  United  States. 


Oct.  Term, 


habeas  corpus  and  all  other  writs  not  spe- 
cially provided  for  by  statute,  which  may 
be  necessary  for  the  exercise  of  their  respec- 
tive Jurisdictions,  and  agreeable  to  the  prin- 
ciples and  usages  of  law ;  and  that  either  of 
the  justices  of  the  supreme  court,  as  well  as 
judges  of  the  district  courts,  shall  have 
power  to  grant  writs  of  habeas  corpus  for 
the  purpose  of  an  inquiry  into  the  cause  of 
commitment :  Provided,  That  writs  of  habeas 
corpus  diall  in  no  case  extend  to  prisoners 
in  lail  unless  where  they  are  in  custody  under 
or  by  color  of  the  authority  of  the  United 
States,  or  are  committed  for  trial  beiore  some 
court  of  the  same,  or  are  necessary  to  be 
brought  into  court  to  testify.*      3* 

[S90]  I^  ^^11  ^  Been  in  this  section  chat,  while 
there  may  be  many  writs  not  specifically 
provided  for  in  the  Statute  whidi  shall  be 
within  the  powers  of  the  courts  of  the  United 
States,  the  framers  of  that  Statute  were  careful 
to  mention  specifically  the  writs  of  mrefadaB 
and  of  habeas  corpus,  and  to  make  some 
special  provisions  m  regard  to  the  latter. 
As  to  the  power  of  the  courts  to  issue  any 
of  these  writs,  it  was  said  that  they  must  tie 
necessary  to  the  exercise  of  the  jurisdiction 
of  the  respective  courts  and  agreeable  to  the 
principles  and  usages  of  law.  In  reference 
to  the  writ  of  habeas  corpus.  It  is  expressly 
enacted  that  either  of  the  lustices  of  the  su- 
preme court,  as  well  as  judges  of  the  district 
courts,  shall  have  power  to  grant  the  writ 
for  the  purpose  of  an  inquiry  into  the  cause 
of  commitment.  This  latter  clause  has  been 
interpreted  occasionally  as  authorizing  the 
issuing  of  the  writ  in  any  case  where  a  per- 
son is  imprisoned  or  confined  by  an  order  of 
a  court,  for  the  purposes  of  an  inquiry  into 
the  cause  of  commitment.  But  the  proviso, 
proceeding  upon  the  idea  of  the  first  clause, 
that  in  order  to  the  issuing  of  this  writ  it 
must  be  necessary  for  the  exercise  of  the  ju- 
risdiction of  the  court  which  issues  it,  de- 
clares that  the  writ  ** shall  in  no  case  extend 
to  prisoners  in  jail,  unless  where  they  are  in 
custody  uoder  or  by  color  of  the  authority 
of  the  United  States,  or  are  committed  for 
trial  before  some  court  of  tiie  same,  or  are 
necessary  to  be  brought  into  court  to  testify. " 
This  Statute,  of  course,  left  cases  of  pris- 
oners in  confinement  by  order  of  state  author- 
ities without  the  benefit  of  this  writ  from  Uie 
courts  or  justices  or  judges  of  the  United 
States,  and  the  law  renuiined  in  this  condition 
until  the  events  connected  with  the  nullifica- 
tion proceedings  in  South  Carolina,  bv  which 
officers  of  the  united  States  engagecf  in  col- 
lecting tbs  revenue  and  performing  other 
duties  in  that  State  were  for  that  reason  sub- 
jected by  the  laws  of  South  Carolina  to  inL- 
prisonment  In  the  recent  case  of  Cunning- 
hmn  y.  Neagle,  185  U.  8.  1  [84:  56],  we 
have  had  occasion  to  review  the  course  of 
legislation  by  Congress  on  the  subject  of  the 
writ  of  hab^  corpus,  which  has  mainly,  as 
now  found  in  the  Revised  Statutes  of  the 

£591 J  United  States,  reference  to  provisions  for 
protecting  the  individual  liberty  of  persons, 
citiiens  of  the  United  StaM  and  subjects  or 
citizens  of  foreign  governments,  from  illegal 
imprisonment  mider  state  authority.  It  is 
not  necessary  to  go  over  that  field  on  this 


occasion.  It  Is  sufficient  to  say  that  the  net 
result  of  the  discussion  is,  that  all  the  courts 
of  the  United  States,  and  the  justices  and 
judges  of  all  its  courts,  are  authorized  to 
issue  the  writ  of  habeas  corpus  in  any  case 
where  a  party  is  imprisoned  or  held  in  cus- 
tody for  an  act  done  by  or  under  the  authority 
of  the  laws  of  the  United  States,  or  where 
his  imprisonment  is  in  violation  of  Uie in- 
stitution of  the  United  States,  or  where  it  i» 
supposed  to  be  in  violation  of  the  Law  of 
Nations  or  of  Uie  United  States,  in  all  which 
cases  the  federal  courts  and  judges  have  ju- 
risdiction to  make  inquiry  into  the  matter, 
and,  in  the  language  of  the  Statute,  when 
the  prisoner  is  brought  before  them  and  the 
matter  is  inanired  into,  the  court  or  justice 
or  ludge  shall  "dispose  of  the  party  as  law 
and  justice  require."  It  is  not  now  the  law,  -^ 
therefore,  and  never  was,  that  every  person 
held  in  unlawful  imprisonment  has  a  right  to- 
invoke  the  aid  of  the  courts  of  the  I^ited 
States  for  his  release  bjr  the  writ  of  habeas- 
corpus.  In  order  to  obtain  the  benefit  of  thia 
writ  and  to  procure  its  being  issued  by  the 
court  or  justice  or  judge  who  has  a  right  to- 
order  its  issue,  it  should  be  made  to  appear, 
upon  the  application  for  the  writ,  that  it  is 
founded  upon  some  matter  which  lustiflcs- 
the  exercise  of  federal  authority,  and  whicii 
is  necessary  to  the  enforcement  of  right s^ 
under  the  Constitution,  laws  or  treaties  of 
the  United  States. 

It  is  true  that  perhaps  the  court  or  judge 
who  is  asked  to  issue  such  a  writ  need  not 
be  very  critical  in  looking  into  the  petition 
or  application  for  very  clear  grounds  of  the 
exercise  of  this  jurisdiction,  because,  when 
the  prisoner  is  brought  before  the  court,  or 
justice,  or  judge,  his  power  to  make  full  in- 
quiry into  the  cause  of  commitment  or  de- 
tention will  enable  him  to  correct  any  errors 
or  defects  in  the  petition  under  which  the 
writ  issued ;  and  it  is  upon  such  hearing  to 
be  finally  determined  by  the  tribunal  before 
whom  the  prisoner  is  brought  whether  his 
imprisonment  or  custody  is  in  violation  of 
the  Constitution  or  laws  or  treaties  of  the 
United  States.  The  cases  on  this  subject,  as 
they  have  been  decided  in  the  courts  of  the 
country,  are  not  altogether  in  accord,  but  we 
think  this  is  a  fair  statement  of  the  law  as 
it  stands  at  the  present  time,  under  the  stat- 
utes of  the  United  States  and  the  decisions  of 
this  court. 

This  subject  was  considered  with  ii(iuch 
ability  in  Mcvarie  MeOardle.  78  U.  S.  6  Wall. 
818  (l8:  816].  In  that  case,  although  the 
court  was  speaking  mainly  of  the  jurisdiction 
of  this  court  by  way  of  appeal,  yet  it  made 
the  following  observation  with  reference  to- 
the  Act  of  February  5.  1867  (14  U.  S.  Stat. 
&B5)»  then  recently  passed.  The  language 
of  tiiat  Statute  was,  that  in  addition  to  the 
authority  already  conferred  on  the  several 
courts  of  the  United  States  and  the  lustices 
and  judges  of  said  courts,  they  shall  have 
power  *'to  grant  writs  of  habeas  corpus  in 
all  cases  where  any  person  may  be  restrained 
of  his  or  her  liberty  in  violation  of  the  Con* 
stitution,  or  of  any  treaty  or  law  of  th» 
United  States;  and  it  shall  be  lawful  for 
such  person  so  restrained  of  his  or  her  liberty 
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uid  to  wind  up  the  affairs  of  said  Corporation  |  and  which  are  ^oown  and  distin^uisbed  as 
[8]  conformably  to  law;  and  in  such  proceedings  I  'The  Church  of  Jesus  Christ  of  Latter-Da^ 
the  court  shall  have  power,  and  it  shall  be  its  I  Saints/  are  hereby  incorporated,  constituted, 
duty,  to  make  such  decree  or  decrees  as  shall  I  made  and  declared  a  body  corporate,  with  per 
be  proper  to  effectuate  the  transfer  of  the  title  I  petual  succession,  under  the  original  name  and 
to  real  property  now  held  and  used  by  said  style  of  -The  Church  of  Jesus  Christ  of  Latter- 
Corporation  for  places  of  worship,  ana  par-  Day  Saints,'  as  now  organized,  with  full  POwer 
sonages  connected  therewith,  and  burial  and  authority  to  sue  and  be  sued,  defend  ana 
grounds,  and  of  the  description  mentioned  in  be  defended,  in  all  courts  of  hiw  or  equity  m 
the  proviso  to  section  thirteen  of  this  Act  and  this  State;  to  establish,  order  and  re^iiate  wor- 
to  section  twenty-six  of  this  Act,  to  the  re-  ship,  and  hold  and  occupy  real  a^^.  P^"?^«v 
spective  trustees  mentioned  In  section  twenty-  estate,  and  have  and  use  a  seal,  wnicn  wcjr 
six  of  this  Act;  and  for  the  purposes  of  this 
section  said  court  shall  have  all  the  powers  of  a 
court  of  equity." 

'*Sec.  26.  lliat  all  religious  sodeties,  sects 
and  congregations  shall  have  the  right  to  have 
and  to  hold,  through  trustees  appointed  by 
any  court  excrdsing  probate  powers  in  a  Ter- 
ritory, only  on  the  nomination  of  the  author- 
ities of  such  society,  sect  or  congregation,  so 
much  real  property  for  the  erection  or  use  of 
houses  of  worship,  and  for  such  parsonages 
and  barial  grounds  as  shall  be  necessary  for 
the  convenience  and  use  of  the  several  congre- 
gations of  such  religious  society,  sect  or  con- 
gregatioD."    (24  U.  S.  Stat.  687,  688  and  641.) 


In  pursuance  of  the  18th  section  above  re- 
cited, proceedings  were  instituted  by  informa- 
tion on_bebalLoitheTJjiited  States  in.  the  third 
District  jQfiurt  of  the  Territonr  of  Utah,  for 
the  purpose  of  having  declared'  fbrfeited^uid^ 
escheatecf  to-the  government  the  real  estate  of 
•^   the  Corpomlluu  isstled  the  Church  of  Jesus 
Christ  of  Latter-Day  Saints,  except  a  certain 
blockin  Salt  Lake  City  used' exclusively  for 
mibtic  worship.    Qn  the  80th  of  September, 
1887,  tbe  bill  in  the  present  case  was  filed  in 
Che  Supreme  Court  of  the  Territory,  under  the 
nth  section  of  the  Act,  for  the  appointment  of 
a  receiver  to  collect  the  debts  due  to  said  Cor- 
poration and  the  rents,  issues  and  profits  of  its 
reaTestate;  and  to  take  possession  of  and  man- 
i^~lhe   same  for  the  time  being;  and  for  a 
decree,  of  dissolution  and  annulment  of  the 
charter  of  said  Corporation,  and  other  inciden- 
tof  "Ten^r.  "  The  bil]  is    in  the  name  of  the 
tTnited   States,  and  was  brought  by  direction 
of  the  Attomey-Qeneral,  against  both  "the  Late 
Corporation  known  and  claiming  to  exist  as  the 
ChuTctk  at  Jesus  Christ  of  Latter-Day  Saints," 
and  Jolm  Taylor,  "  late  trustee  in  trust,"  and 
eleven  other  persons,  late  assistant  trustees  of 
laid  CoTpoTtLtion, 

Xlie  t>ill  states  the  creation  of  the  Corpora- 
tion bT  ^'^  ordinance  of  the  assembly  of  the  so- 
called  **State  of  Dcserct,"  which  was  after- 
warda  organized  as  the  Teirito^  of  Utah.  The 
ordinance  was  approved  the  ath  day  of  Febru- 
arv  1851,  and  was  afterwapds,in  October,  1861, 
anU  January  19, 1865.  i^«cted  by  the  Legis- 
lature of  the  Territory  of  Utah.  A  copy  of  the 
original  ordinance  ii  appended  to  the  bill,  and 
ii  tf  follows: 

••▲jl         OBDXZrAirOB        IHOORPOBATDrO      TRS 

Obubob  or  JssuB  Chbut  of  Lattbb-Dat 


(Approved  February  8,  1861.) 

••  Sec  1-  Be  ii  ardaifua  biftAe  OenendA*^ 

ggtfMp  ^  ^*  StateqflkiereL'  That  all  that  por- 

SSnof  the  inhabit^ts  of  «ild_State  wh  teh  now 

ve  or  beieafter  may  become  residents  therein. 


■aid  body  or  Church,  as  a  «>l»8j°!».^  ^S 
may,  at  /general  or  special  con^f^fSf,- Xe 
on? 'truslSin  trust/  wdnotto  «oeed  twdve 
assbtant  tmstew.  to  i^oeire,  hold^  b^^^^ 

manage,  use  and  control  the  iwa  «m  S^nerty 
pro^y  of  said  Chn«h^h^ch  sa^P^P^J 

shafibe  free  from  ««J*'°3'l!JS  or  appointed, 
assistant  trustees,  ^,^e°  *'SSit^  gSwity.  In 
sball  give  bonds,  '»^t^  »PPS'!i/dMm  suffl- 
whatever  sum  «5«.X  SrStnw  o?  their 
cient,  for  the  faithful  »^^^r5«   when  ao- 

proved,  «^^"L^^f^^^  S^neral  church 

rtl^  ""whlii   said%!^^ds  aif  approved  by 

SuRte^i  shall  continue  in  office  during  the 
pl^S^  of  said  Churdi;  and  there  shall  alsc 
brmade  by  the  clerk  of  the  conference  of  said 
Churoh  a  certificate  of  such  election  o^  appoint 
ment  of  B&id  trustee  and  assistant  trustees, 
which 'shall  be  recorded  in  the  general  church 
recorder's  oflSce,  at  the  seat  of  general  church 
business,  ftO<*  when  said  bonds  are  filed  and 
aaid  certificates  recorded  said  trustee  or  assist- 
ant trustees  may  receive  property,  real  or  per- 
sonal,  by  g^  '  ^^^ation.  bequest  or  in  any 
manner  not  incompatible  with  the  princioles 
of  righteousness  or  the  rules  at  justice,  inas- 
much  as  t^®  *f™®  shall  be  used,  managed  or 
disposed  ot  jot  me  benefit,  improvement,  erec- 
tion of  bouses  for  public  worship  and  mstruc- 
tion.  and  ^®  ^5"  ^^^g  of  said  cThurch. 

••Sec.  S.^a be it/urther ordained:  That. as 
aaid  Church  holds  the  constitutional  and  origi- 
nal  right,  in  common  with  all  civil  and  re- 
ligious communities, 'to  worship  God  according 
to  the  dictates  of  conscience.'  to  reverence  com- 
munion agreeably  to  the  principles  of  truth  and 
to  solemnize  marriaee  compatible  with  the 
revelations  of  Jesus  Christ  for  the  security  and 
full  enloyment  of  all  blessings  and  privileges 
enibodiea  in  the  religion  of  Jesus  Christ  free  to 
all  it  is  also  declared  that  such  Church  does 
»i»A  fthall  possess  and  enjoy  continually  the 
SSiefandCu^rity,  io  f-J.^J^^jt  to  irigi. 
Ste  make,  paM  and  esUblish  rules,  regula- 
iSm  ordinances,  laws,  customs  and  criteriona 

for  the  good  order,  w^c^y' «S^S°"??'>S?°^®' 
nienccs  comfort  and  control  of  said  Church 
and  for  the  punishment  or  forgiveness  of  all 
ofifenses  rchitive  to  fellowship  according  to 
church  covenants;  thatthepursuit  of  bliss  and 
the  enjoyment  of  life  hi  every  opacity  of  pub, 
lie  association,  domestic  happmess.  temporal 
expansion  or  spiritual  increase  noon  the  earth 
may  not  legally  be  questioned:  Provided,  hoti>^ 
ever.  That  each  and  every  act  or  practice  a^ 
established  or  adopted  for  law  or  custom  ahal] 
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{696]  Prior  to  this  the  petitioner  had  made  ap- 
plicatioQ  to  this  court,  in  the  exercise  of  its 
original  jurisdiction,  for  the  writ  of  habeas 


corpus,  but  the  court  declared  that  the  case 
was  not  of  that  cl^ss  of  which  it  could  as- 
sume    orijcinal   Jurisdiction,    and  that  no 


Ifary  MeroeIn«  reUot  of  the  late  Thomas  B.  Mer- 
oehi«  deceased,  of  the  City  of  New  York,  and  to 
EUn  Anna  Barry,  wife  of  the  petitioner,  oom- 
mandlng  them  forthwith,  immediately  on  the  re- 
ceipt of  said  writ,  to  have  the  body  of  Mary  Her- 
cein  Barry,  daughter  of  the  petitioner,  by  them 
imprisoned  or  detalDed,  with  the  time  and  cause  of 
such  Imprisonment  or  detentioD,  before  this  court, 
to  do  and  receive  what  shall  then  and  there  be  con- 
sidered of  the  said  Mary  Meroein  Barry.** 

!nie  petitioner  allcfres  that  he  is  a  natiye-born 
subject  of  the  Queen  of  Great  Britain,  resident  in 
Nora  Scotia,  and  that  he  has  never  been  natural- 
ised or  claimed  naturalization  under  the  laws  of 
the  United  States. 

That  in  April,  188B,  In  the  City  of  New  York,  he 
intermarried  with  Eliza  Anna,  dau^rhter  of  the  late 
Thomas  R.  Meroein,  a  citizen  of  said  city. 

That,  In  the  month  of  May  thereafter,  he  re- 
turned to  Nova  Scotia  accompanied  by  his  wife, 
and  there  resided  about  a  year,  when  he  removed 
his  famUy  to  the  Oity  of  New  York,  where  he  re- 
aided  until  April,  1888,  when  he  returned  to  Nova 
Scotia  with  a  portion  of  his  family,  and  has  contin- 
ued to  reside  there  from  that  time. 

That  a  son  and  dau^rhter  were  bom  of  said  mar- 
riage during  his  residence  in  the  City  of  New  York, 
4uid  on  his  removal  to  Nova  Scotia  he  left  his  wife 
jind  two  children  temporarily  with  her  father  In 
the  City  of  New  York.  That  in  the  month  of  May 
thereafter  he  returned  to  New  York,  when  dlfBcul- 
ties  arose  between  him  and  his  wife  respecting  her 
cemoval  to  Nova  Scotia,  and  she  declared  her  de- 
termination to  part  with  him  rather  than  think  of 
going  to  Nova  Scotia. 

That  he  remained  in  New  York  untO  the  28th  of 
June,  1838,  and,  with  a  view  to  arrange  amicably 
the  dilferenoes  between  himself  and  wife,  be  flniUly 
agreed  to  allow  her  to  continue  in  New  York  at  her 
father's  house  until  the  first  day  of  May,  1889,  and 
to  retain  in  her  care  their  said  daughter,  Mary 
Mercein,  during  that  period,  and  also  their  son  un- 
til such  time  as  the  petitioner  might  think  proper 
to  require  him. 

That  in  September  following  he  returned  to  New 
York  and  made  every  possible  effort  to  conciliate 
fais  wife  and  induce  her  to  consent  to  go  at  some 
future  time  to  her  own  proper  home  in  Nova  Sco- 
tia, but  she  utterly  refusing  and  declaring  that  she 
had  no  expectation  of  so  doing,  the  petitioner  re- 
turned himself,  taking  his  son  along  with  him. 

lliat  these  attempts  to  conciliate  bor  were  fre- 
-quently  repeated  without  avail,  and  the  petitioner 
awaited  the  expiration  of  the  time  he  bad  agreed 
ehe  should  remain  with  her  father,  and  on  the  2d 
day  of  May,  1889,  formally  demanded  of  the  said 
Thomas  R.  Meroein  the  surrender  of  hto  said  wife 
and  child,  which  demand  was  not  complied  with. 

That  his  wife,  from  that  time  to  the  present  peri- 
od, has  refused  to  return  to  his  home  and  has  ab- 
sented herself  therefrom,  contrary  to  his  desires, 
and  has  detained  and  does  still  keep  from  him,  un- 
lawfully, his  daughter,  who  Is  now  In  the  seventh 
year  of  her  age.  That  Thomas  B.  Meroein  has 
lat^  deceased,  and  that  thereby  the  wife  of  the 
petitioner  is  left  without  any  present  property,  and 
little  or  no  prospect  of  any  in  reversion,  and  that 
ahebas  no  property  whatever  of  any  kind  in  her 
own  right,  and  has  no  means  known  to  the  peti- 
tioner for  the  present  or  future  support  of  herself 
and  their  daughter,  and  that  she  resides  with  and 
Is  harbored  In  her  present  vicious  and  Illegal  con- 
dition by  her  mother,  Mary,  relict  of  the  late 
Thomas  R.  Meroein. 

TiM  petitioner  alleges  his  own  ability  to  provide 
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comfortably  for  the  support  and  education  of  his 
daughter,  and  especially  claims  that  she  is  a  British 
subject,  allegiant  to  the  crown  of  Great  Britain,  at 
least  during  her  minority. 

The  petitioner  sets  forth  many  other  matters  of 
aggravation  in  the  separation  from  him,  persisted 
in  by  his  wife,  and  the  countenance  and  support  of 
her  by  her  family  in  her  conduct  and  refusal  to 
return  to  her  home. 

These  particulars  It  Is  unnecessary  to  rehearse, 
and  the  right  to  the  remedy  or  reUef  claimed  by 
the  petitioner  is  not,  in  this  stage  of  the  case,  to  be 
determined  by  a  consideration  of  the  relative  con- 
duct of  these  parents  toward  each  other  or  the 
child,  or  of  the  advantages  to  the  infant,  to  be 
plao^  with  the  one  rather  than  the  other. 

These  matters  would  be  most  material  if  tbecnro 
had  proceeded  so  far  as  to  require  from  the  court 
a  decision  upon  the  question  as  to  the  fit  or  proper 
disposal  of  the  Infant. 

The  point  now  to  be  considered  la,  whether  tbe 
petitioner  has  preseuted  a  case  coming  wlthlo  tbe 
jurisdiction  of  this  court;  or,  if  this  court  has  cog- 
nizance of  the  matter,  whether  tbe  facts  stated  by 
the  petitioner  entitle  him  to  the  interference  of  the 
court  in  the  manner  prayed  for. 

The  same  petition  in  substance  was  presented  to 
the  Supreme  Court  of  the  United  States  at  tbe  last 
term,  and  was  supported  by  an  elaborate  argument 
on  tbe  part  of  the  petitioner. 

The  court  observes  (Ex  parU  Barry,  S  How.  86): 
*'  It  Is  the  case  of  a  private  Individual,  who  is  an 
alien,  seeking  redress  for  a  supposed  wrong  done 
him  by  another  private  individual,  who  Is  a  citizen 
of  New  York.  It  is  plain,  therefore,  that  this  court 
has  no  original  jurisdiction  to  entertain  the  pres- 
ent petition.  .  •  .  Without,  therefore,  entering 
into  tbe  merits  of  the  present  application,  we  are 
compelled  by  our  duty  to  dismiss  the  petition, 
leaving  the  petitioner  to  seek  redress  In  such  otlier 
tribunal  of  the  United  States  as  may  be  entitled  to 
grant  it.  If  tbe  petitioner  has  any  title  to  redress 
in  those  tribunals,  the  vacancy  in  the  office  of  judge 
of  this  court  assigned  to  that  circuit  and  district 
creates  no  legal  obstruction  to  the  pursuit  there- 
of.** 

This  instruction  of  the  supreme  court  seems  to 
be  regarded  by  tbe  petitioner  as  a  declaration  of 
that  high  tribunal  that  the  United  States  Circuit 
Court  for  this  District  has  the  power  to  grant  the 
re^ef  demanded  by  the  petition. 

The  expression  of  such  opinion  by  that  court, 
even  in  an  Incidental  manner  and  not  on  a  point 
under  adjudication,  would  have  the  highest  influ- 
ence with  this  court,  and  would  undoubtedly  be 
adopted  here  as  the  rule  of  decision. 

But  the  cautious  and  reserved  phraseology  em- 
ployed by  the  supreme  court  in  respect  to  the  com- 
petency of  any  other  United  States  tribunal  to 
take  cognizance  of  the  subject  Is,  in  my  opinion, 
to  be  regarded  rather  as  an  admonition  to  the  in- 
ferior courts  that  grave  difficulties  rested  over  the 
matter,  than  an  assurance  to  them  that  their  orig- 
inal jurisdiction  contained  the  authority  to  award 
the  common-law  writ  of  habeas  corpus  ad  ntWeieri' 
dum,  prayed  for.  That  oourt  says  of  itself :  **We 
cannot  Issue  any  writ  of  habeas  corpus,  except 
when  it  is  necessary  for  the  exercise  of  the  juris- 
diction, original  or  appellate,  given  to  it  by  the 
Constitution  or  laws  of  the  United  States,**  lan- 
guage plainly  not  employed  to  import  that  a  cir- 
cuit court  has  in  this  behalf  a  capacity  transcending 
that  of  the  supreme  court,  and  can  create  a  jurisdic- 
tion to  itself  by  awarding  writs  of  habeas  corpus. 

This  opinion  of  the  supreme  court,  I  think,  sup- 
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(Of  God;  that  the  third  of  said  tracts,  which  ia 
the  only  tract  of  land  owned  by  the  Corporation 
on  the  8d  of  March,  1887,  which  had  oeeo  ac- 
quired subsequent  to  July  1,  1863,  was  fdways. 
and  still  is,  used  as  a  parsouaee,  necessary  for 
the  convenience  and  use  of  the  Corporation; 
that  said  Corporation  had  owned  other  lands, 
bat  had  sold  and  disposed  of  the  same  prior  to 
March  8.  1887;  that  after  the  said  Act  took 
effect,  and  in  pursuance  of  section  26  of  said 
Act,  it  applied  to  the  proper  Probate  Court  for 
Salt  Lake  County  for  the  appointment  of  three 
trustees  to  take  the  title  to  the  three  tracts  above 
deBcrit)ed;  and  on  May  10, 1887,  said  court  ap- 
pointed William  B.  Preston,  Robert  T.  Burton 
i^d  John  R.  Winder  such  trustees;  and  after- 
wards said  three  tracts,  except  a  pcu-t  of  lot  6. 
in  block  75  (the  third  lot),  were  conveyed  to  said 
trustees;  that  the  remaining  part  of  said  lot  6 
18  now  held  by  Theodore  McKean,  in  truat  for 
the  defendant  Corporation,havlnf  been  omitted 
from  the  conveyance  to  the  said  trustees  by 
mistake;  that  said  Corporation  does  not  now 
bold  any  real  estate  whatsoever;  that  no  suo- 
<ieuoT  to  said  John  Taylor  has  ever  been  ap- 
pointed trustee  in  trust  by  said  Corporation. 

The  answer  denies  that  the  charter  and  Act 
of  incorporation  of  the  defendant  was  annulled 
by  the  Act  of  10th  February,  1887;  and  alleges 
i^at,  even  if  said  Act  is  valid  and  binding,  it  old 
lot  go  into  effect  until  March  3d,  1887. 

The  answer  further  avers  that  prior  to  Feb- 

'^ary  28tb,  1887,  the  defendant  Corporation 

'''Cm  time  to  time  acquired  and  held  personal 

P^perty  for  charitable  and  religious  purposes, 

AO()  on  that  day,  held  certain  personal  property 

donated  to  it  by  the  members  of  the  Church  and 

ftiends  thereof  solely  for  use  and  distribution 

^Of  charitable  and  religious  purposes,  such 

Dron^rtv  being  always  held  by  its  trustee  in 

triSi^  and  that  on  the  28th  of  February,  1887, 

J^cXn'  Taylor,  who  then  held  all  the  personal 

i:>r""-tv   moneys,  stocks  and  bonds  belonging 

tcT^^S  Corporation,  as  trustee  in  trust,  with  its 

^J^TinU  ana  approval,  donated,  transferred  and 

^"tt^ed  the  iame  (after  reserving  sufficient  to 

^°  «S  then  existing  indebtedness)  to  certain 

^j^^tirffistlcal  corporations  created  and  existing 

^^^iTSSdby  virtueof  thelawsof  the  Territory 

^???;-h    to  be  devoted  by  them  solely  to  char- 

i/«ii«  and  religioususcs  and  purposes;  andde- 

i**liLf  Sc  same  to  them.    Wherefore  the  de- 

♦  ^^®«f:  A^ers  that  when  the  Act  of  March  8d, 

i^uZraonal  property,  except  mere  furniture, 
«  ?«?Sand  Implements  pertaining  to  its  houses 

^^JL^    d^endants,    wBford,  Woodruff  wd 

^^^fZ   cbarged  as  anMstant  trustees  in  the  bill 

?exSpt  Moaes  Thai,  iier),  deny  that  they  ever 

^^  mcb  assistant  trustees,  though  they  admit 

tw  ^ev  acted  as  counsellors  and  advisors  of 

jJSn  Tmylo^'j  the  trustee  In  trust.    Thatcher 

A^mita  tnat  ne  was  once  elected  assistant  tw 

TSrSut  alleges  that  his  term  of  office  expired 

lS5  of  October,  1876,  and  he  has  never  acted 

Blnce     They  all  deny  that  they  have  ever 

owned  or  h^ld  any  property  belonging  to  the 

Corporation.    They  all,  however,   adopt  its 

•nswer 


tracts  described  in  the  answer  of  the  Corpon 
tion,  which  they  declare  that  they  hold  in  tnia 
for  the  Church  of  Jesus  Christ  of  Latter- Dai 
Saints.  They  also  adopt  the  answer  of  thi 
Corporation. 

Heplicationa  were  duly  filed. 

One  Augus  M.  Cannon  intervened  as  a  claim 
ant  of  certain  coal  lands  supposed  to  be  affectec 
by  the  proceedings,  and  was  admitted  as  a  de 
fendant,  and  filed  an  answer  explaining  hi 
claim. 

Several  petitions  were  filed  in  the  cause,  wltl 
leave  of  the  court,  for  the  purpose  of  askini 
that  certain  pieces  of  property  therein  describee 
might  be  set  apart  for  the  use  of  the  Churcb 
They  were: 

1.  A  petition  by  Francis  Armstrong,  Jess4 
W.  Fox,  Jr.,  and  Theodore  McKean.  who  al 
leged  that  they  held  divers  pieces  of  real  estate 
(described  in  their  petition)  in  trust  for  the  usi 
and  benefit  of  the  Church  of  Jesus  Christ  oi 
LaUer-Day  Saints.  To  this  petition  the  plain 
tiff  filed  a  general  replication. 

3.  William  B.  Preston.  Robert  T.  Burtoi 
and  John  R.  Winder  filed  a  petition  stating 
that  thev  were  duly  appoioted  by  the  Probate 
Court  of  Salt  Lake  County  trustees  to  hold  title 
to  real  estate  belonging  to  the  said  Church,  and 
as  such  trustees  hold  the  legal  tide  to  certain 
pieces  of  land  described,  to  wit:  Ist,  a  piece 
known  as  the  "Quardo  House"  and  lot,  held 
for  the  use  and  benefit  of  the  president  of  the 
said  Church  as  a  parsonage,  where  be  has  made 
his  home  and  residence  since  1878;  2dly,  an- 
other piece  adjoining  the  above  known  as  the 
"Historian's  Office"  and  grounds,  the  buildinc 
on  which  contains  the  church  library    and 
records,  and  the  legal  title  to  which  is  in  Theo- 
dore McKean.     The  petitioners  pray  that  the 
said  premises  be  set  apart  to  said  Church  as  a 
parsonage,  and  that  the  title  be  confirmed  to  the 
trustees. 

To  this  petition  the  United  States  filed  an 
answer,  denying  that  said  PrestQn.  Burton  and 
Winder  hold  the  title  to  said  "Guardo  Hou)«e" 
and  land,  or  that  they  hold  the  same  in  trust 
for  the  said  Church  of  Jesus  Christ  of  Latter- 
Day  Saints;  that  the  pretended  conveyance  un- 
der which  they  claim  to  bold  the  same  is  void 
and  of  no  effect,  for  want  of  power  in  the 
grantors;  that  said  property  has  never  been  s» 
personage;  and  that  the  property  designated  aa 
the  "Historian's  Office  "  and  grounds  has  nevex 
been  part  of  any  persona^.    On  the  contrary, 
the  plaintiff  avers  that  BlcKean  holds  the  leg&: 
title  to  said  property  in  trust  for  the  Late  Cor 
poration  of  the  Church  of  Jesus  Christ  of  L&t 
ter-Day  Saints  as  a  part  of  its  general  property 
and  that  the  "Historian's  Office"  and  groun^ 
are   entbrely   separate    and   apart   from    tti. 
"Guardo  House'*  and  lot,  and  in  no  manne 
connected  therewith.  ,   ^      _. 

The  said  Preston,  Burton  and  Winder  m.^ 
another  petition,  stating  thdr  appointment  a 
trustees  Ss  aforesaid,  and  tiiat  they .  as  suet 
hold  another  property  deacr^  In  the  petttao 
(being  a  portion  of  block  88,  V}»^l^of°^ 
Lake*V5ity  survey)  for  tbe  use  and  benefit  of  t^ 
said  ChuJohJhlch  was.taken  posswrion  of  ^ 


^WChufch  which  w^^ 

awer  I  ™  aj? ents  of  said  Obu^  and  ever  since  ua< 

Preston,  Burton  and  Winder,   who  were  was  first  laid  out  ^'J  ?'^;ircb;  and  that  pri. 


made  defendants  after  the  suit  was  commenced, 
admit  the  conveyance  to  them  of  the.  three 
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a  writ,  of  error,  and  a  motion  was  made  to 
dismiss  the  case  for  want  of  jurisdiction  in 
this  oonrt.    In  this  case,  which  was  very 


elaborately  argued,  the  opinion  of  the  court 
was  delivered  by  CMrf  Justice  Taney,  in 
which  be  said  that  "  in  the  argument  upon 


dlvlduala,  azeroifle  fonotiotis  appertalnlnflr  to  the 
sovereign  power,  and  which  In  intendment  of  law 
rest  only  in  the  sovereign  and  are  oo-extensive  with 
his  dominion.  Kendall  v.  United  States,  IS  Pet. 
124,  eS7,  829. 

The  writ  is  pnrely  one  of  ixrerogatlve.  Whether 
emanating  from  a  King  or  a  State,  whether  return- 
able before  the  King  in  person  (as  it  undoubtedly 
was  in  its  origin),  or  awarded  and  acted  upon  by 
magistrates  as  surrogates  of  the  sovereign  author- 
ity, it  has  always  been  made  to  bring  the  party 
Imprisoned  directly  before  the  supreme  power, 
that  if  there  be  no  due  cause  of  law  for  li  is  deten- 
tion, the  sovereign  may  set  him  free  of  his  re- 
Btralnt.  8  BL  Com.  181;  Baa  Abr.  BaheoB  Oofpiif, 
121;  8  Story,  Oonst.  Law,  807;  Ex  parte  Watklns,  8 
Pet.  198. 808;  8  Kent,  Com.  88,89. 

In  respect  to  married  women  or  other  adults, 
held  in  detention  by  private  individuals,  the  sov* 
er^gn,  through  this  writ,  acts  as  eotisonMitor  poofs 
and  euetoe  «nonim,and,  in  regard  to  infant  children, 
asporonspatrCcB,  making,  in  these  high  capacities, 
summary  order  that  the  party  be  forthwith  set  at 
liberty,  if  improperly  and  wrongfully  detained. 
Lofrt,  748,  and  18  Johns.  418,  above  dted:  People  v. 
Chegaray,  18  Wend.  687;  8  Paige,  47.  above  dted; 
United  States  v.  Oreen,  8  Mason,  488.  The  state, 
thus  acting  upon  the*  assumption  that  its  parentage 
supersedes  all  authority  conferred  by  birth  on  the 
natural  parents,  takes  upon  itself  the  power  and 
right  to  dispose  of  the  custody  of  children,  as  it 
shall  judge  best  for  their  welfare.  People  v. 
Chegaray,  18  Wend.  848,  848;  BUsMt*s  Case,  Lofft, 
748. 

The  cases  before  cited  show  that  the  Bnglish  and 
Americanoourtsactinthisbehalf  solely  upon  the 
assertion  of  the  right  of  the  sovereign  whose 
power  they  administer,  to  continue  or  change  the 
custody  of  the  child  at  his  discretion,  ss  parens  ixk" 
tricB,  allowing  the  infant,  if  of  competent  age,  to 
elect  for  himse!f;  if  not,  making  the  election  for 
him. 

Bveo  in  the  extraordinary  conclusions  drawn 
ftom  the  facta  brought  to  light  In  Com.  v.  Ad- 
dicks,  6  Blnn.  680,  and  The  King  v.  Greenhili,  4 
Ad.  tf  BL  684,  both  courts.  In  denying  that  these 
facts  called  for  any  change  of  the  custody  of  the 
children,  readjudged  the  principle,  that  it  wss 
their  province,  at  common  law,  authoritatively  to 
decide  that  question  according  to  their  legal  dis- 
eretion. 

Does  this  oommon-law  prerogative,  in  relation  to 
Infanta,  rest  in  tiie  government  of  the  United 
States,  and  has  the  droult  court  competent  au- 
thority to  exercise  it  T 

Theargument  bearihg  upon  the  first  branch  of 
this  inquiry  aswimes  two  propositions  as  ito  basis : 
dU  that  the  government  of  the  United  States  is 
supreme  over  all  subjects  within  tts  cognisance; 
and  ^,  that  the  common  law  of  Bngland  is  embod- 
ied with,  and  has  beoome  a  measure  and  source  of 
authority  to,  the  national  govemmeot,  and  is  to  be 
enforced  in  the  droult  courc  whenever  persons 
competent  to  sue  In  those  oourto  prosecute  their 
rigfatatberstn.  It  Is  believed  that  nefther  of  these 
propositions  can  be  maintained,  and  certainly  not 
tn  weptot  to  the  subteot  matter  of  this  proeeeil 
Ing. 

Many  of  the  powees  of  IIm  general  govemmeot 
are  unquestionably  supreme  and  exduslve,  while 
othen,  especially  those  In  relation  to  remedies  af- 
forded by  its  courts  to  private  sultocs,  are  only 
eonourrent  wttti  similar  powers  possesMd  by  the 
state  governments.  If  the  power  In  respect  to  par- 
ties competent  to  sue  In  the  national  federal  oonrta 


could  be  supposed  to  exist  in  Ita  absolute  sense  Id 
the  United  States  government,  ita  exerdse  has 
been  modified  and  restricted  by  Congress  in  the 
nth  section  of  the  Act  of  September  24. 1789,  which 
gives  the  droult  courto  no  more  than  a  concurrent 
jurisdiction  with  the  state  courts,  of  suita  of  a  dvil 
nature,  at  common  law.   8  Stat.  60. 

Nor  again  do  all  attributes  of  sovereignty  de- 
volve upon  the  national  government.  Whether 
considered  as  emanating  directly  from  the  people 
in  their  aggregate  capacity,  or  as  proceeding  from 
the  States,  in  their  independent  organisation  and 
character,  the  government  of  the  Union  is  one  of 
special  powers,  defined  or  neoeraarily  implied  to 
the  terms  of  the  grant.  McCulloch  v.  Maryland,  4* 
Wheat.  407: 8  Story,  Const.  I  1907;  Rhode  Island  v» 
Massachusetts,  18  Pet  6B7. 

Though  the  point  has  been  labored  with  abllit) 
by  a  late  Jurist  of  eminence  in  this  department  of 
legal  learning,  to  deduce  from  tiie  droumstancea 
attendant  upon  the  establishment  of  this  govern- 
ment, that  the  common  law  became  embodied  in  it» 
as  an  eflident  prindple  of  ita  authority  and  action* 
(Du  Ponceau  on  Juried.  85-90),  yet  the  doctrine  baa 
never  been  declared  or  sanctioned  by  our  courts. 

So  far  ss  the  decisions  luive  gone,  they  tend  to 
repudiate  the  prindple  in  toCo.  United  States  v. 
Hudson,  7  Cranch,  88;  United  States  v.  Coolidge,  ft 
Wheat.  415. 

There  is,  accordingly,  no  sure  foundation  for  tba 
assumption  that  the  federal  government  posMSMS 
oonunon-law  prerogatives  inherent  in  the  sover> 
dgn,  which  can  be  exercised  without  authority  of 
positive  law.    Martin  v.  Hunter,  1  Wheat.  804, 8s»* 

If  any  oommon-law  prerogative  in  relation  to  the 
administration  of  justice  can  be  proved  to  exist  in 
the  sovereignty  of  the  United  States,  it  must,  upon 
the  same  principle,  be  endowed  with  ail  such  pre- 
rogatives, and  can,  on  the  like  authority,  unless  in- 
hibited by  positive  law,  award  write  of  mandamus^ 
quo  warranto^  ne  exeats  or  mandates  to  dtisena 
abroad  to  return  home  on  pain  of  confiscation  of 
thdr  estates  (Comyn^S  Dig.  PreroQcAicte^  D.  84, 86)» 
orthis  writ  of  habeas  oorpua,  Uiey  being  all  oom- 
mon-law write  tiuadem  gmarie. 

That  suoh  attributes  or  functions  of  sovereignty 
cannot  be  inherent  in  the  United  States  govern- 
ment necessarily  resulte  from  the  character  of  !ha 
government  and  the  objecte  of  ite  constitution. 

It  is  not  designed,  in  ite  organization  or  aim,  to 
regulate  the  individual  or  municipal  relations  of 
the  dtiaen.  Theee  are  left  under  the  dominion  of 
the  state  government;  and  there  accordingly  exlste 
no  relation  between  the  nation  and  the  individuals 
which  affords  foundation  for  these  prerogatives. 

The  aodal  or  peraonal  duties  or  liabilities  of  the 
dtiaens  come  within  the  control  of  the  genernl 
government  only  when  remitted  to  ite  charge  by  a 
spedal  cesiion  of  authority,  and  then  solely  to  the 
sod  that  such  regulations  as  are  of  a  federal  char- 
acter may  be  enforced,— as  in  relation  to  land  and 
naval  foroes,  and  persons  in  the  employ  of  th^ 
United  Ststes,  the  punishment  of  offenses,  etc.,  etc., 
—but  In  other  respecte  the  national  government 
does  not  supply  tiie  law  governing  the  dtiaen  in 
his  domestio  or  Individual  capadty.  These  particu- 
lars apportain  to  the  Institutions  and  poUoy  of  tha 
respective  States. 

This  reasoning,  however,  may  not  be  suppceed  to 
meet  fully  the  case  preeented  by  the  petitioner ; 
for  although.  In  the  abstract,  there  may  be  no  pr»> 
rogative  authority  In  the  head  of  the  United  States 
government,  yet  IIm  argument  would  maintain 
that  ita  oourta  of  ^istlce,  as  organised,  may  pos- 
sesi  an  the  powis  exerdsed  Ujiwperlor  oourta  at 
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cUtioB,  but  aUegw  that  up  to  the  19th  day  of 
FebraaiT.  1887,  said  Church  existed  as  a  oor- 
poiatSon  for  religious  purposes;  and  since  tbat 
time,  when  ft  became  diraolyed,  there  has  ex- 
ited a  Toluntaiy  and  unincorporated  relifl:ious 
society  or  sect,  known  by  the  name  of  the 
•Church  of  Jesus  Christ  of  Latter-Day  Saints. 
It  denies  that  the  Corporation  to  which  all  of 
«aid  property  belonged  acquired  the  same  by 
voluntary  contributions,  donations  and  dedica- 
tions of  the  members  thereof,  and  alleges  that 
4ill  of  said  TeaXLj  was  aoquirecl  by  said  Church 
^rgely  by  purdiase  and  other  means  as  after- 
"wards  set  out.    It  denies  that  the  receiver  is 
wrongfully  withholding  and  diverting  the  prop- 
-ertyl^m  the  purposes  to  which  itjwas  donated, 
and  denies  that  the  petitioners  or  any  other 
persons  aie  equitably  or  otherwise  the  owners 
of  said  property  or  any  portion  thereof,  or 
beneficiallr  interested  therein.     The  answer 
then  sets  forth  the  incorporation  of  the  Church 
^f  Jesus  Christ  of  Latter-Day  Saints  as  a  body 
ior  reli^ous  and  charitable  purposes,  by  the 
Act  of  the  Territorial  Assembly  of  Utah  in 
1855,  and  avers  that  it  continued  to  be  a  Cor- 
poration up  to  the  19th  of  February,  1887;  it 
<hen  sets  forth  the  Act  of  Congress  of  July  1, 
1883,  before  referred  to,  and  the  Act  of  March 
^f  IS&T,  disapproving  and  annulling  the  Act  of 
iDcorporation    aforesaid,  and  dissolving  the 
^d  Corporation,  and  alleges  that  it  did  become 
dissolved.     The  answer  then  states  the  i>revious 
proceeding  in  the  suit,  and  the  appointment 
(18|     of  a  receiver,   and  aUeges    tbat  the  United 
estates  bad  filed  in  the  District  Court  for  the 
ThiM  I>iatrict  of  Utah  a  proceeding  in  the 
luiture  of  an  information  against  all  the  real  prop- 
erty set  out  in  the  petition,  for  the  purpose  of 
havinir  the  same  dedared  f orf  eitedand  escheated 
Co  the   United  SUtes,  which  proceedings  are 
now  pendin^f.    And  the  answer  alleges  that 
said  real  property  has  become  forfeited  to  the 
United  States,  as  shown  in  said  information. 
The  answer  further  states  that  the  said  Corpora- 
tion was  a  religious  Corporation  for  the  purpose 
of  promulgating,  spreading  and  upholding  the 
pHnciples,  practices,  teachings  and  tenets  of 
laid  CJburch,  and  that  it  never  had  any  other 
<X)rporate  obiecU,  purposes  or  authority;  never 
hsdan  V  capital  stock  or  stockholders,  nor  per- 
sons ^cuniarily  interested  in  its  property,  nor 
anv  natursd  persons  authorized  to  take  or  hold 
an  V  ocraonal  property  or  estate  for  said  Cor- 
DoratioD .  except  such  trustees  as  were  provided 
for  bv    its  Statute  of  incorporation,  and  the 
nower  of  appoinUng  such  trustees  ceased  and 
|2^e  exflnct  at  Sie  date  of  its  dissolution; 
th^uD  to  that  date  said  personal  property  had 
TwMi^Bed  for  and  devoted  exclusively  to  the 
-nromulgation,  spread  and  maintenance  of  the 
SSSSiofes,  practices,  teachings  and  tenets  of 
^"^  5lStct  of  Jeius  Christ  of  Latter-Day 
^nt^  amongst  which  the  doctrine  and  prao- 


?^!i  «F  Solvgamy,  or  plurality  of  wives,  was  a 
V,^tom^tia  anSessential  doctrine,  tenet  and 
nriSSSo  of  said  Church,  and  the  same  was 
SoiSSSi  and  contrary  to  good  morals  public 
^S^^Tand  the  laws  of  the  United  States,  and 
that  the  use  made  of  said  personal  propmy  was 


tbat  riSMdThiSluIion  there  has  existed  a 


voluntary  and  unincorporated  sect  known  as 
the  Church  of  Jesus  Christ  of  Latter-Dsv 
Saints,  comprising  the  great  body  of  individuals 
named  in  said  intervention,  who  formerly 
formed  the  membership  of  said  Corporation; 
and  the  organization  and  general  5>,^e™5*f "/ 
of  said  volSntary  religious  aect  ania  *ts  princl- 
pies,  doctrines,  teachings  and  tenetejnclude 
the  practice  of  polygamy,  »°d  have  l^n^^ 

stanfially  the  same  as  those  of  t^« jgJ^.^^PhM 
tion;  ana  the  said  voluntary  reli^ous  wet  htf 

uph;id  and  maintained  the  ^^^^f  ^J^^^i^^'^ 
moral  practice  and  doctrine  of  polygamy  » 
strongl?  as  the  «aid  Corg>r^rton  &d;  ^da^^ 
uses,  purposes  or  truste  to  w'*^*5**J*zSi«,S«  with 

property^^d  be  devoted  taaSS^^^'Si^  it 
theMnal  purpose  and  ^  to  ^ 

was  dedicated  would  be  «PPJf?L  the  laws  of 
als,  public  g>licy.  «*d  a>B tra^  to^«i  ^^ 

the  United  States.  The  f  "sw^^"^  ^j^- 
that  there  are  no  natural  Pffl»on«o^  SBWonal 

tions  entitled  to  ^^  :^^^\nlS  to 
property  thereof,  ^  8U0^»  « 

JaidCorporation;  J^^i^^lerfy  w^^ 

trusts  to  ,?hich  said  prop^y^ wa^^         ^^^ 

have  totally  failed  and  become  ^  »^  y^^ 
that  by  operation  of  JJ^^K  StStSTaiM^  the 
become  escheated  to  *^«Ji°tr^°  a^  by 

allegation  ^»i^,iKonatio^^^^^^ 

tionT^fhe^'mem^^^  V^* 

Irue  but  the  lAte  Corporatton  cairied  on  bust- 
n^  to  a  wide  extent;  and  v^hilst  a  large  amount 
SfSe^nllty  in  the  shape  of  tithes  was  paid  to 
the^hnrch  each  year  by  the  members  thereof, 
vet  the  personalty  now  in  the  hands  of  the  said 
receiver^  i»  no  part  m«ie  up  of  voluntary 
contributions  or  tithes  paid  in  as  aforesaid,  but 
is  all  of  it  property  which  was  acquired  by  said 
Corporation  in  the  course  of  trade,  by  purchase, 
and  for  a  valuable  consideration;  and  it  held 
the  same  in  ^^  «>rporate  capacity,  absolutely 
and  entirely  independent  of  any  individual 
memben  ot  swji  Corporation,  and  upon  the 
trust  and  for  tne  uses  and  purposes  set  out, 
which,  as  has  been  alleged,  were  in  whole  or 
in  part  irotnoral  and  illegal. 
•    Areplication  was  filed  to  this  answer. 

The  last-mentioned  Petition  of  intervention 
and  the  axys^^  thereto  are  in  the  nature  of  an 
opiffinal  hill  and  answer,  but  serve  to  present 
the  whole  controversy  in  all  its  aspecu.  and  for 
that  purpose  may  properly  be  retained,  as  no 
obiertion  is  made  thereto. 

Ty^fTXct  of  Congress  of  July  1, 1862,  referred 
to  in  t£  pleadings,  is  entitled  "An  Act  to  Fun- 
iah  ..kI  Prevent  the  Practice  of  Polygamy  in 
^  T^rltories  of  the  United  States,  and  Other 
Plo^r  ftnd  Disapproving  and  Annulling  Cer- 
^i^'c^  of  the  tegisl?^^^^  Assembly  of  the 
T^^??c5  Utah/'  £id  provides  as  follows: 

««  ra.  ii  MoeUd  Iv  ^^  'donate  and  Btniie  of 
Rer^enU^^^^  United  Btatei  of  America 
^^I^^S^^^  •  That  every  peraon  hav- 
tog  a  hClndor  wife  living,  who  shall  mairj 
an|  other  person,  whetoer  married  or  single, 
in  A  TerritOTT  of  the  United  States,  or  other 
pla^  over  which  the  United  States  have  ex- 
clusive Jurisdiction,  shall,  except  in  the  esses 
specified  in  the  proviso  to  this  section,  be  ad- 
judeed  guilty  of  bigamy,  and,  upon  convictioia 
thereof  ,shaU  be  punished  I7  a  fine  not  exceed- 

4as 
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court,  and  to  kfflnn  or  reveiw  It,  u  n 

find  It  to  be  coirect  or  otherwlae."    Be  uieii  i 

proceeds  to  n;  thkt  the  appellate  jnrtsdic- 1 

•ntltarlnd  br  tha  OonatUattMi,  iinl«M  Ooagnm 
■'  "rudmedttto  OMm.  They  ponea 
a  other  than  that  which  botb  ths 
~  '  taot  OongreHi  ouncur  In  ooo- 
faniiis  apon  them.  Turner  t.  Buik  of  North 
^m.Fin.,  4  Din.  a,  im  Dntted  Sotaa  Buk  t.  D*- 
Tmoz,  (  Onnob.  O:  UrfncnoD  t.  Vbd  loseo,  1 
Pklu^  tf;  Hodsaon  T.  Boweibank,  G  Cnmob,  aOB; 
Keodall  V.  Doited  States,  uM  nip.;  Ex  parte  Boll- 
aum,  uM  •■«>.  U  p.  tt;  Uoaung  T.  SlUlmwi,  a  WheU. 
H8. 

Thenhaectloiiot  theflnt  uttaleof  theCoostl- 
tutlon.  paragraph  a,  declaring  that  *the  prlvUe^ 
of  the  writ  ot  hab«aa«arpn«  ihall  not  tM  aiupeoded 
unlca  when  fai  owe*  of  rebdlloa  or  Inraiton  the 
poblleM(etrii>*T'e<lofn>ti''doca  not  purport  to 
oouver  power  or  JorlsdlcHon  to  the  Jadlolory.  It 
la  hi  reatiatnt  of  exeoudTo  am)  leKWatlve  poweia, 
and  DO  further  aOeota  the  Judiciary  than  to  Im- 
paeeonthem  the  iie«e«lt]r.  If  the  pilTllegeof  h»- 
bea*  oorpuB  la  mapended  by  any  authority,  to  de- 
cide whether  the  azlcenoy  demanded  by  the  Con- 
(tltutlon  exl«ta  to  nncUon  the  act. 

So,  atthough  the  td  aeotlon  of  the  8d  article  girea 
the  United  Statea  Judiolsry  Jurlsdlotkin  over  all 
case*  In  law  and  eqalty  between  our  own  oltliena 
andtheeltiMnaor  aubjeota  of  toieign  Kales,  yet, 
aa  already  ahowD,  the  drcnlt  oonrt  cannot,  nnder 
ifaai  praTWoa,  aot  on  one  ot  the  aubleota  without 
an'ezpreM  MilhorlaaUon  by  statute.  MoClung  t. 
8tlllman,uM«i|L 

In  our  gmTeniment  the  Judldaiy  power  aot*  only 
to  give  effeot  to  tberoloe  of  the  Leglslatuie.  Oa- 
boni  V.  United  atatCB  Bank,*  Wheat.  7B8,  MB. 

The^iaterlal  question  In  the  oaas  must,  aooord- 


oult  oonrla  Che  apecdal  Jurladlctlon  appealed  to  by 
the  petlUoner. 

Jadg«  Story  hoMa  that  the  ««urta  of  the  United 
Statea  an  nated  with  full  authority  to  Issue  the 
Kicatwrttof  habeas  oorpu*  In  oasts  properly  with- 
in the  Jurtodletlon  of  the  notlODal  guvemment,  ■ 
tKoiy,  Oonat.  I  UlL 

Tbe  gaoecBl  dootrtD*  the  eommentotor  la  dlaoiiB- 
kng,and  the  awthorltlea  anpportliig  It,  ban  rela- 
tion to  tbe  law  aa  tteHats  m  England  and  hi  the 
respectlTe  Slates  of  the  Unkm.  The  only  eaaa  re- 
feried  to  aa  glvlog  appUcatloD  of  the  gcaieral  40^ 
trine  to  the  United  Statea  oourta  is  that  ot  Bi  porta 
Bollmau  and  Be  parte  Swartwout,  4  OBnob,  K. 

•Oat  waa  ■  case  of  Impriaonmeot  oo  a  orimtnal 
oharge.nnderandbyaolorof  the  anlhorl^  of  the 
United  Statw,  the  prlaonen  baring  bees  commit- 
ted tv  tlMCIrDnit  Oooit  of  the  DIsMM  ot  Oolam- 
.._     .. „,  oo,,^ 


w  lurMictloo,  yet  tbe  A< 

at  September  S4,  ITBi.  had  ocaiterred  th*  Jurtadlo- 

ttaa.aDdtbeyproeeeded,b7  rlrtiMot  the  Statute, 


"  In  tbe  case   before   us,  the   cootroverf v   ia 

written  law,  cannot  transcend  that  lorladlctloa. 
...  It  extends"  (In  the  ease  ot  United  Statea 
oourti)  "only  to  the  power  of  taUngoogniiaDaeof 
any  question  between  Indlvtduala,  or  tMtweeo  the 
goveroTnent  and  Individuals.  To  enable  the  court 
to  deolde  on  such  question,  the  power  to  determine 
It  taust  be  given  by  written  law." 

Tfala  language  Of  the  ohtef  JuiOoe  la  ezpUdt 
BgalDst  the  theory  that  the  United  States  courts 
have  ueoeesarily  oogntzanoe  of  all  subjects  of  liti- 
gation arisInK  between  parties  over  whom  they 
have  Jurisdiction. 

So  In  respect  to  another  prerogative  writ,  that  of 
nundamuB,  the  suprame  oourt.  In  disavowing  In 
Itself  the  power  to  Issue  It  in  the  common-lnir 
sense,  holds,  in  terms  not  less  deBnlte  and  declsl  I'e, 
that  the  nlrcnlt  oouria  cannot  awsid  It  but  by  vir- 
tue ot  express  authority  from  statute  rKendall  y. 
United  Suuea,  U  Pel.  IBt);  and  this  ooncluslon  baa 
no  exclusive  ooouecllon  with  tbe  particular  writ  of 
lut  Sows  from  the  dooCrine  definitely 
ly  the  court,  that  the  United  Sutee 
no  authority  to  award  prerogative 
any  character  further  than  tbe  power  ia 
BpeciUcelly  given  by  statute. 

The  relator  refers  to  tbe  argument  of  counsel.  In 
tbe  Case  <d  fioUmao  and  Swartwout.  as  demon- 
Btratlng  that  the  Uth  section  of  the  Aot  of  Congress 
of  BeptcmberK  ITW,  imports  to  the  United  States 
OOnrts  authority  at  ample  aa  exists  In  the  supreme 
oourta  of  Judicature  at  common  law,  in  the  appli- 
cation and  enforcement  of  the  writ  of  habeas  ooi^ 

IToludioial  dedalan  (nnleaa  it  be  that  of  United 
Statea  v.  Qreen,  8  Mason,  4B£>  la  found  which  sanc- 
tloiM  that  exposition  of  the  Statute;  and  It  acoard- 
Ingly  iMoomea  necessary  to  examine  with  atlenttoa 
tlia  foundation  ot  tbe  construcHoo  oontended  for. 

OlMtemaof  tbe  Statute  are  '■that  all  the  betore- 
meoUoned  oonna  of  the  United  Statea  aball  hav> 
power  to  imue  writa  ot  sstrs  facial,  liat>eaa  oor- 
pua,  and  all  other  wrtta  not  speolaUy  provided  tor 
by  statute,  whioh  uMy  be  neceaosry  t<a  tlie  eier- 
olseof  their  tespeotlveJurWlctkioB,  and  agreeable, 
to  the  prlndplea  and  uaues  of  law.  And  that 
(ithec  of  the  Juttloea  of  the  supreme  oourt,  aa 
weU  M  Judgea  of  the  distilot  oourta.  ahall  have 
power  to  grant  wTl  la  of  faabeaa  oorpua  tor  the  pur- 
pose of  an  Inquiry  Into  the  cause  of  oommltment: 
ADfldsd,  Tbtt  writs  of  habeaa  oorpua  shall  tn  no 
case  extend  toprlsooersln  gaol,  unless  when  tbey 
are  In  custody,  nnder  or  by  color  of  ths  authority 
ofthe  United  8(at«a,'orare  oommltted  tor  Mai 
before  some  oourt  of  the  aame.  or 
be  brought  into  oomt  to  teatiry," 


very  carefully  oooaldered  by  the  supreme  court. 
Cx  parts  BollmaD.tCraneli,ncBx  portt  Watklns, 
■  Pei.Hll.  nia  oourtt  being authoriaed  to  issue 
the  writ  "Yor  the  purpooa  of  an  tnquur  into  the 
caoae  of  commitment,"  the  anprane  eetut  re- 
gorAad  the  piovlalona  of  the  Act  aa  Incorponting 
In  a  considerable  degree  the  BngUsh  law  on  tbe 
sub]eot,  and  that  tbe  Statute  of  n  Oiarlca  II.  had 
deAned  tbe  casea  in  bglond  in  whloh  relief  could 
be  had,  under  tl«  writ,  by  persona  detained  In  onfc 
tody,  and  waa  an  enf  orcemeot  ot  the  common  law 
Injhaireepect. 

of  tbe  court  tends  dearly  to  the 

~  '  I  be  construed  s«  sp- 

Wltbln  the  BniiUsh 


D  our  Act  is  used  In 

•old  have  irfereooe 
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1889. 

Mid  CorporatloD,  aoltxta  appeara  to  tbs  court 
tnm  the  erideoce  herein. 

"7.  Tbac  at  the  time  of  the  pcunBEe  of  tbe 
Act  of  CongreBs  of  Febraarj- 10, 1867.  the  said 
CorpoiBtion  owoed,  beld  and  poaaeased  tbe  fol- 
loKmg  real  eetale  in  aatd  Territory,  to  wit," 

Tbo  Items  of  real  estala  were  tben  eDumer- 
■ted,  beiDg  sutstantially  tbe  «atne  aa  those 
specified  in  tbe  petition  of  George  Romney  aod 
otbeis,  before  referred  to,  with  (be  addition  of 
thevaluationofeochUem  or  piece  of  property. — 
the  Temple  Block  being  valued  at  $500,000: 
tbe  Ouardo  House  and  grounds  at  (50,000;  the 
Historian's  Office  and  grounds  at  (20,000;  the 
Tjtiiing  Office  and  grounds,  one  portion  at 
160,000.  and  the  other  at  $25,000;  the  Church 
Farm  at  $110,000:  and  theseTenlb  Item,  known 
as  "  coal  lands  in  Summit  Couatj,"  valued  at 
180,000. 
Tbe  court  further  found  aa  follows: 


o  be  Buc^  until  said  lend  wo 
■  of  said  city,  niong  witl 
stdayof  November,  1871 
under  the  town-bile  Act  of  Congress  enliU« 
An  Act  for  the  Relief  of  Citjea  and  Tow^ 
ipon  the  Public  Lands.'  8pprove<i  Mare''  3 
!Ha7;  that  on  the  lat  day  of  June  l«|;f.  '"' 
_ame  whs  conveyed  by  the  mayor  of  ^m  nni 
Lake  City  to  the  trustee  in  trua  of  ^W  Co^ 
poration,lu  whom  the  title  ™'"^"°^^"J"i^ 
Act  of  Congress  of  February  19,  IBS'.  '«" 


■The  facts  In  regard  ti 
acquisition  of  tbe  balanc 


tbo  possession  aiM 
.sncB  of  aaid  real  eslnt 
abS^e'described  are  '!tiS"°^H' known  muJ 
property,  above  dT^ds  was  own^  h 
■Gusrdo  House-  and  grounds   ^as^^j^ 

?"?.^';^  y.^^-^iS'^i.s^e^a  Wr  iTaosferr. 


time  said  Act  of  Feb.  IS,  1887,  went  intoeftect, 
was  in  Jobit  Taylor,  as  truGlee  in  trust  for  the 
•aid  Corporation,  which  said  trustee  In  trust 
subseqyeolly  and  on  the  30th  day  of  June, 
1867,  attempted  to  conTeythe  same  to  William 
B.  Preston,  Robert  T.  Burton  and  John  R. 
Winder,  as  trustees,  by  a  certain  instrument  in 
writing  la  tbe  words  and  figures  following,  to 
wit: 
"  "Tbls  lodenlnie,  made  on  this  thirtieth  day 

Iof  June,  lo  Ibe  year  of  our  f-ord  one  thousand 
eight  buDilred  and  eighty-aeven,  by  and  be 
tween  John  Taylor,  trustee  in  trust  of  that  cer- 
tain body  of  rellgioua  worshipers  called  and 
known  as  tbe  "Church  of  Jesus  Christ  of  Latler- 
Day  Saints,"  party  of  tbe  first  part,  and  Wil- 
liam B-  Preston,  presiding  bishop  of  said 
Cbureh,  and  his  two  coucsellors,  Robert  T. 
Burton  and  John  B,  Winder,  parties  of  the  sec- 
ond part."* 

Tbe  Indentaie  tben  ncitea  the  a]  at 

of  tbe  parties  of  the  second  part,  te 

Court  of  Salt  Lake  County,  as  trust  Id 

certain  real  propettyof  tbesald  Chu  ad 

In  Bait  IJifee  City,  under  and  m  pursuance  of 
the  36tb  section  of  the  Act  of  March  3,  1887, 
and  purport*  on  tbo  part  of  Taylor,  the  party 
of  the  flr**  P"".  in  consideration  of  one  dollar, 
to  convey  to  the  parties  of  the  second  pan  and 
their  SHCcessora  duly  appointed,  upon  trust, 
Ibe  properly  referred  to.  bring  aU  of  block  87 
In  Dlat  -*-.  "It  Lake  Ci'y  survey,  for  the  use, 
benefit  and  behoof  of  that  body  of  rellgioua 
_nrsbit>er«  known  and  called  tbe  Church  of 
Jhos  Christ  of  Latter-Day  Bslnts,"  and  for 
rnnhuMjaasaid  Church  or  its  BUthoriiles  should 
dirtate  «nd  appoint,  ^ith.  provision  for  the 
doTolotion  of  Qie  property  in  case  of  failure  of 
the  truateea. 

.j^e  court  further  found  a  foltows: 
••Tbe  said  Temple  Block  was  token  pones- 
rfon  of  by  tlie  agents  of  the  said  Church  of 
jSroa  Chrtrtof  itter-Day  Salore^ben  exist- 
i^  aa  ft  Tolnntary  unincorporated  religious 
ISSL  When  Salt  lake  City  was  A™'  Ifid  out 
iS'aurToyed,  ia  IM^  ana  rtnce  said  date  has 
Sen  to  poasesslon  of  aaid  Cbnrcb  as  a  volun- 
^iSl^oSr^  until  It  l«^!iS™'?S3 
ISrifore^.  sBd  then  ai  a  oorporetion;  that  at  I 

186  V.  B. 


death,  In  1877.  aou  "»=  ■""";.  ■,„y.„  Tavio 
SB  trustee  in  trust  tor  v"     ijitiPr-DftT  Saiol 

attempted  to  convey  tbe  same  to  WiiJinm 

Preston  and  Robert  T.  Burton  and  John 

wSder  troBieeB,  by  a  certain  inslruraent 

riling,'  of  wblcb  the  following  is  a  copy." 

Tbe  deed  ts  tben  set  out  In  tfae  flodings,  i 

ia  altogetber  similar  to  that  eiecuted  by  Jo 

Taylor  to  Preston,  Burton  and  Winder,  befi 

recited.        __  ,  _,. 

The  court  lurther  found  as  foUowi; 

"That  s»W  •'"ardo  House  and  grounds  w( 
used  and  occupied  by  said  John  Taylor,  pre 
dent  of  said  Church  from  1878  ap  to  the  lit 
of  bis  death,  as  a  residence. 

"The  third  property  above de«cri bed,  knoT 
as  tbe  'Bi8";f""i8  Office'  and  pounds,  w 
Ukcn  possession  of  hy  Albert  T.  Rockwood 
1848  and  was  a  part  of  the  public  domnin.ai 
continued  to  be  such  up  to  the  Blst  day  of  H 
vember.  1871,  when  the  town  site  of  Salt  La 
Oitv  was  entered  as  aforesaid;  that  on  the  ; 
dav  of  Oclober.  1865.  tbe  Church  of  Je» 
Christ  of  letter-Day  Saints,  througb  its  trust 
In  trust.  Brighsm  Young,  purchased  the  si 
l*™.lrwood'sclaimtosaldpremiMBandatitsos 
rJ^  and  expense  erected  thereon  tbe  buildf: 
^cb  has  ever  since  been  known  as  the  'B 
S'Xn'B  Office  and  Residence;'  that  said  bull 
iSI^aa  large  enough  to  accommodsle  the  h 
tSf)-^?farnily  anJ  furclsb  an  office  for  t 
^ShSn;  that  from  the  year  1848  un 
tte  u^e  ofhis  death  in  1878,  George  A.  8ml 
«..thp  historian  of  said  Chureh  and  li^ed 

lody  of  ibeWfcs.  papeta  and  records  of  sa 
^irch  relating  (o  fts  hisWry  or  public  acta 
its  office™  or  members;  that  the  same  have  i 
ways  been  kept  in  said  building  Irora  the  tie 
of  Its  construction  until  the  present  tlme,«t  tl 
cost  of  said  Church,  and  that  such  office  is  aj 
for  tbs  use  of  said  hlstorii 
41 
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•ny  standard  of  pecuniary  value,  as  it  rises 
superior  to  'moneT  oonsiderations."  Barry 
T.  Mtmefn,  40  U.  8.  5  How.  108,  119,  120 
[12 :  70,  rt\. 


So  far  as  the  question  whether  the  custody 
of  a  child  can  be  brought  into  litigation  in 
a  circuit  court  of  the  United  States,  even 
where  the  citizenship  of  the  opposing  parties 


Two  partlonlan  must  oonoor  as  the  foundation 
of  a  suit  In  a  olroait  court— that  the  Utlgant  par- 
ties be  competent  to  sue  and  be  sued,  and  that  the 
•abject  matter  be  one  orer  which  the  court  has 
cognisance.  V  oorbees  t.  United  States  Buik,  10 
Pet.  449, 474. 

A  proceduie  \tf  habeas  corpus  can  In  no  legal 
some  be  regarded  asasutt  or  controrenj  between 
private  parties.  It  Is  an  Inquisition  by  the  govern- 
ment, at  the  suggestion  and  instance  of  an  Individ- 
ual, most  probablj,  but  still  in  the  name  and  ca- 
padtj  of  the  sovereign,  to  afcertaln  whether  the 
Infant  in  this  case  is  wrongfollx  detained,  and  In  a 
waj  condaolve  to  Its  prejudice. 

Neither  In  Bngland  nor  the  States  In  this  country 
does  the  court  regard  this  as  a  suit  in  which  the 
right  of  guardianship  is  to  be  discussed  ordedded. 
Bez  T.  Smith,  S  Str.  Wt;  People  v.  Meroein,  S 
Paige,  47;  Bs  WoUstoneoraft,  4  Johns.  Oh.  80; 
Be  McDowIe,  S  Johns.  SSB,  888. 

Jytdgt  8tor7«  in  the  case  dted,  manifestly  took 
the  same  view  of  thesubjeot.   8  Mason,  488,  uM  tup. 

There  would,  moreover,  be  a  teohnlosl  objection 
to  this  proceeding,  if  a  suit,  which  the  court  might 
not  be  permitted  to  overlook. 

Neither  in  this  country  nor  In  {Bnprland  can  an 
action  be  prosecuted  by  an  Individual  in  the  name 
of  the  government,  without  express  authority  of 
the  court,  or  the  officer  appointed  Xrj  law  to  repre- 
sent the  public.  And  no  distinction  is  made  be> 
tween  actions  popular  in  their  nature  and  those  In 
which  the  private  suitor  is  solely  the  party  in  in- 
terest. 

The  authority  of  the  droult  court  to  take  cogw 
nimnoeof  the  case  must  probably,  then,  be  de- 
duced from  the  provisions  of  the  14th  section,  in 
conjunction  with  those  of  the  11th;  and  the  first 
dause  or  branch  of  the  14th  section  must  be  ao> 
eepted  as  giving  the  courts  of  the  United  States 
power  to  issue  the  writ  of  habeas  corpus,  without 
the  restriction  of  the  subsequent  clause,  to  ^  the 
purpose  of  an  Inquiry  Into  the  cause  of  commit- 
ment.** And  the  11th  section  must  be  regarded  ss 
supplying  the  parties  in  whose  behalf  such  general 
power  may  be  exercised. 

The  argument  was  pressed  with  ffreat  earnestness 
before  the  supreme  court  In  BoUman  and  Swart- 
wout*B  Oase,  that  the  first  clause  of  this  section  was 
to  be  interpreted  ss  a  positive  and  absolute  grant 
of  power  (4  Cranch,  839;  but  the  court  does  not  seem 
to  have  yielded  to  that  construction,  for  In  refer- 
ence to  that  point  they  say  that  **the  true  sense  of 
the  words  Is  to  be  determined  by  the  nature  of  the 
provision  and  by  the  context**  40racch,M.  And 
they  evidently  regard  the  whole  section  as  having 
relation  to  one  and  the  same  matter. 

Tlie  inlndples  established  by  the  supreme  court 
and  brought  in  review  In  that  case  would  seem  to 
militate  so  strongly  against  the  doctrine  Involved 
in  the  case  of  United  States  v.  Qreen  as  to  prevent 
this  court  adopting  the  latter  as  its  guide  in  deter- 
mining this  point;  but  without  asMrting  that  such 
diversity  exists  in  the  Judgments  of  the  supreme 
and  drouH  courts,  and  admitting  that  the  decision 
in  S  Mason  stands  unimpaired  as  an  authorl^,  I 
proceed  to  consider  the  remaining  general  taqulry, 
whether  by  the  law  of  the  land  the  petitioner  Is 
entitled  to  thereUef  sSked  for. 

What,  then.  Is  the  law  which  this  court  adminis- 
ters? Vorthat  wUl  be  the  law  of  the  hmd  in  re- 
spect to  these  parties  and  the  subject  matter  of  this 
petition. 

Tlie  argument  assumes  it  to  be  the  common  law 
of  Bngland  as  declared  and  enforced  by  hsroonrta, 
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and  that  the  most  recent  adjudications  In  those  tri- 
bunals Is  the  highest  and  most  important  evidence 
of  what  the  ]awls,and  must  supply  the  rule  of 
decision  to  the  United  States  courts.  This  view  of 
thesubject  disregards  the  special  organisation  of 
the  United  States  drenlt  courts  and  the  limited 
porpoees  they  were  designed  to  subssrvei 

They  are  distributed  amongst  the  States  to  exer- 
cise that  special  Jurisdiction  bestowed  upon  the 
federal  government,  or  shared  with  It  by  the  state 
soverelgntlss,  and  not  to  oarry  with  them  an  tn- 
hsrent  power  to  resort  to  or  employ  any  other  law, 
than  that  given  them  by  express  and  written  grant. 
OhlBholm V.Georgia, 8  DaU.4B8,4BS: JBk  vairU  Bar- 
ry, 8  flow.  Sfi.  Although  the  people  brought  with 
tiiem,  on  their  emigration  to  this  country,  the 
esMotlal  principles  of  the  common  law,  and  embod- 
ied tiiem  In  their  institutions,  sret  this  was  not  done 
by  them  In  a  national  capacity  (at  the  time  no 
such  character  or  capacity  was  contemplated),  but 
as  distinct  communities  Independent  of  each  other. 
Chishohn  v.  Georgia,  8  DalL  418,  486;  Bains  v. 
Schooner  James,  1  Baldw.  644, 667. 

Nor  has  the  common  law  been  adopted  by  the 
United  States  ss  a  system  applicable  to  the  States 
generally  and  to  be  administered  as  such  In  the 
national  courts.    Kendall  v.  United  States,  18  Pet. 

set 

This  hss  been  done  specifically  by  Act  of  Congress 
in  relation  to  the  District  of  Columbia  (Kendall  v. 
United  States,  12  Pet.  681);  but  In  respect  to  the 
States  the  common  law  is  regarded  in  force  only  aa 
adopted  or  modified  by  the  Constitution,  statutes 
or  usages  of  the  States  respectively  It  came  to 
them  and  was  appropriated  by  them,  and  became 
an  integral  portion  of  the  laws  of  the  particular 
States,  before  theUnlted  States  government  had  ex- 
istence. 1  Story,Oom.Const.  chap.16, 17;  1  Kent,Com. 
471,  and  notes;  Pawlet  v.  Clark,  9  Cranch,  888,  888, 
SouthwIidE  V.  Postmaster-General,  8  Pet.  441 

In  bringing  this  new  government  into  action 
amidst  sovereignties  already  organiaed  and  estab« 
llshed,  it  would  be  a  cardinal  object  to  have  the 
limited  share  of  Judicial  authority  possessed  by  the 
national  Judiciary  administered,  as  tar  ss  praotloa- 
ble,  in  consonance  with  the  laws  and  usages  of  the 
State  where  the  court  was  placed. 

Political  considerations  of  the  highest  moment 
would  exact  this.  The  disquietude  and  Jealousy  in 
relation  to  this  new  power  would  be  aggravated 
tenfold  If,  in  addition  toilts  authority  under  ap- 
pointment of  positive  law,  it  could,  by  its  Inherent 
Jurisdiction,  supplant  local  customs  and  usages, 
and  substitute  in  their  place  the  common  law  of 
Bngland  In  Its  primitive  plentltude  and  vigor. 

There  was  a  deep-rooted  attachment  in  the  States 
to  their  own  laws  and  customs,  whilst  every  Infiu- 
ence  acting  on  the  public  mind  at  that  day  would 
tend  to  induce  alarm  and  distrust  of  Bnglishlaw, 
except  only  in  90  far  as  it  had  already  been  modified 
and  adopted  by  express  authority  of  the  States. 

All  the  early  legislation  of  Congress  manifests 
the  purpose  to  affiliate  the  new  system  with  that  of 
the  State,  and  especially,  in  the  Jurisprudence  as 
between  individuals,  to  have  the  writs  of  the  one 
government  or  the  other  organs  of  the  same  law, 
and  controlled  by  a  common  rule  of  decision. 

This  principle  was  varied  only  when  the  Consti- 
tution of  the  United  States,  treaties  or  Acts  of  Con- 
provided  a  specific  law  for  the  case. 

Accordingly,  when  Congress  ssslgned  to  the  dr- 
enlt courts  sitting  within  the  States  ''origlna. 
cognisance,  concurrent  with  the  courts  of  the  sst- 
eral  States,  of  aU  suits  of  a  dvU  nature,  at  common 
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Penonal  property  or  estate  of  said  Corporation, 
uoept  the  trustees  provided  for  by  said  Statute 
o'  incorporation. 

"That  the  said  personal  proper^  herein  be- 
fore set  out  had  been  accumulated  by  said  Late 
Corporation  prior  to  the  passage  of  said  Act  of 
^^Bbruary  the  19th.  1887.  and  that  such  accu- 
«^uiation  extended  over  a  period  of  twenty 
^J^  or  more;  that  prior  to  and  at  the  time  of 
*Je  passage  of  said  Act  the  said  personal  prop- 
^S  had  been  used  for  and  devoted  to  the  pro- 
5^.^igation,  spread  and  maii.tenance  of  the  doc- 
«I55^'  teachings,  tenets  and  practices  of  the 
^?  Church  of  Jesus  Christ  of  Latter-Day 
^S^'  ^^  ^®  doctrine  of  polygamy  or  plu- 
i^„  y  of  wives  was  one  of  the  said  doctrines, 
-^^htn« 


^|^Qtog&  tenets  and  practices  of  the  said  Late 

QjX25^  Cforporalion,  but  only  a  portion  pf  the 

t^^bers  of  said  Corporation,  not  exceeding 

•Hal   *^  per  cent  of  the  marriageable  members, 

p^^  *^od  female,  were  engag^  in  the  actual 

cii^^tice  of  polygamy;  that  since  the  passage  of 

'be  ^*"^  ^^^  of  Congress  of  February  19, 1887, 

OiT   ^^^^  voluntary  religious  sect  known  as  tiie 

b^^^ch  of  Jeaus  Christ  of  Latter-Day  Saints 

W^    comprised  the  great  body  of  individuals 

a^l^^   formerly  composed  the  membership  of 

^^^  Corporation,  and  the  organization,  general 

t^^J^^rnment,  doctrines  and  tenets  of  saidvolun 


^ 


sub- 


t;/^^  religious  sect  have  been  and  now  are  su 
%i^^  tially  the  same  as  those  of  the  Late  Corpora- 
X^T^  of  the  Church  of  Jesus  Christ  of  Latter- 


,^^^   Saints. 

%^  ^C^bat  certain  of  the  officers  of  said  religious 

t^f^t:,   regularly  ordained,  and   certain    public 

^^J^^K^liers  and  teachers  of  said  religious  sect, 

^^,;^o  are  in  good  standing,  and  who  are  preach- 

^^^  and  teadbers  coocerning  the  doctrines  and 

^^^«t8  of  said  sect,  have,  since  the  passage  of 

^Atrl    Act   of  Confess  of  February  the  19th, 

^^^^*7,  promulgated,  taught,  spread  and  upheld 

^\^^    saoae  doctrines,  tenets  and  practices,  in- 

w* V^^iiri^  the  doctrine  of  polygamy,  as  were  for- 

fcT^^rl^   promulgated,  taught  and  upheld  by  the 

^^1^     ILiate  Corporation,  and  the  said  teachings 

^^  ttie  said  officers,  preachers  and  teachers  have 

w  ^t  l>een  repudiated  or  dissented  from  by  said 

J  ^luntary  religious  sect,  nor  have  their  teach- 

z^i;^     ana  preachings  or  their  actions  created 

?^^y  rli  vision  or  schism  in  said  voluntary  re- 

^^ous  sect. 

•  •Til at  any  dedication  or  setting  aside  of  any 
^^  ttie  personal  property  hereinbefore  set  out  as 
5^^viD£r  l>e]ongea  to  the Xate  Corporation,  to  the 
J^^es  and  purposes  of  or  in  trust  for  the  mem- 
Y^)-s  of  the  Late  Cori>oration  of  the  Church  of 
V^^^u^  Obrist  of  Latter-Day  Saints,  or  any  of 
^exn,  'virould  practically  and  in  effect  be  a  dedl- 
^^lion  and  setting  aside  of  said  personal  prop- 
^^ty  to  tiie  uses  and  for  the  purposes  of  and  in 
L^^^t  ^o^  ^^®  unincorporated  religious  sect 
{^Kown  as  the  Church  ox  Jesus  Christ  of  Latter- 


ritory  of  Utah,  and  being  a 
seven  (87),  in  plat  A,  Salt  L 
the  time  of  the  passage  of  th 
of  February  19,  1887,  was  w 
the  worship  of  God  according 
and  tenets  of  the  Church  Oi 
Latter-Day  Saint& 

"That  several  proceedings 
stituted  by  and  with  the  oonsei 
this  court,  by  information,  oi 
United  States  of  America,  in  th 
Court  of  said  Territory  of  Utah, 
of  having  declared  and  adjudge 
escheatea  to  the  government  of  th 
all  of  the  above^escribed  real  es 
the    said   block    eighty-seven  oi 
Lake  City  survey,  last  above  n 
virtue  of  the  said  "Act  of  Conmst 
Act  to  Amend  Section  6862  of 
Statutes  of  the  United  States  in  . 
Bigamy,  and  for  Other  Purposes, 
ceedings  are  now  pending  In  aai 
undetermined." 

Upon  this  finding  of  facts  the  ooui 
and  decreed  as  follows,  to  wit: 

*<That  on  the  8d  day  of  March, 
Corporation  of  the  Church  of  Jesus 
Latter-Day  Saints  became  and  the  i 
dissolved,  and  that  since  said  date  it  hi 
legal  corporate  eidstence. 

"2d.  It  is  furthermore  adjudged  anc 
that  the  following  alleged  deeds,  here 
set  out,  were  executed  without  author 
that  no  estate  in  the  property  set  out 
deeds  passed  by  the  same  or  any  of  th 
wit: 

"The  deed,  dated  June  80th,  1887,  fron 
Taylor,  trustee  in  trust,  to  William  B.  Pi 
Bobert  T.  Burton  and  John   R.  Wine 
trustee,  for   the   property   described  a 
^S??^®  ^^^'    *^e  <ieed,  dated  Juh 
W^l'-  ^«>m  Theodore  MclCean  and  bis  wi 
William   B.  Preston.  Robert  T.  Burton 
John    R.    Winder,  as  trustees,  for  prop 
known  as  the  'Guardo  House'  and  irroui 
The  deed,  dated  Julv  2d.  1887,  from  Ifobert 
Burton  and  wife  to  William  B.  Preston.  Rot 
T.  Burton  and  John  R.  Winder,  as  trusle 
for  the  property   described  as  the  'Tithi 
House'  and  founds. 

"And  it  IS  therefore  ordered  and  decree 
that  said  alleged  deeds  and  each  of  them  bi 
and  the  same  are  hereby,  annulled,  cancelet 
and  set  aside. 

.J'^{i  ^^  ^  fiyther  adjudged  and  decreed  that 
the  following  described  real  estate,  to  wit  all 
of  block  eightyseven.  in  phit  A,  Salt  Lak« 
City  survey,  in  the  City  and  County  of  sSt 
Lake,  Territory  of  Utah,  be.  and  the  ^me  iJ 
hereby,  set  apart  to  the  voluntary  religioua 
worshipers  and  unincorporated  sect  and  bodv 
known  as  the  Church  of  Jesus  Christ  of  Lot 


'tne  beneflt  of  aaid  Corporation.       Salt  Lake  County,  as  hereinbefore  set  out  do 
of  the  above^oficribea  properly,  I  hold,  manage  and  control  said  property  so  8^ 
-w^^  aDc*  personal,  is  now  h>  the  possession  of   aside  for  the  benefit  of  said  voluntary  reliirimi, 
^^wiofe  ^^'  P^®''  receiver  of  ihla  court.  worshipers  and  unincorporated  siect  and  bod-t 

^     -Tl>»*  ^^  ^^^  *^^e-<3efioi«wS  real  estate  the  1  and  for  the  erection  and  use  by  them  of  boSZl 
^rv««^«0^f nfir  tract.  inftlM^i^^**"^**.    m;i«.«m thpm.  1  of  womhin.  and  for  their  use  and  or\tiv«.^» J**"^* 
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luits  arising  under  ths  Constitution  or  laws 
of  the  United  States,  or  treaties  made,  or 
which  shall  be  made,  under  their  authority, 


the  difficulty  is  not  removed  by  this  provis- 
ion, for,  as  we  have  already  said,  the  cus- 
tody and  guardianship  by  the  parent  of  his 
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furnish  the  law,  that  the  keeplo^  of  an  Infant  fe- 
male ohiid,  under  seven  years  of  age,  from  its 
father*  bj  the  mother,  living  separate  from  him, 
and  who  has  it  in  her  nurture,  is  not,  in  Judgment 
of  law,  a  detention  or  restraint  of  the  liberty  of  the 
child:  and  that  the  father  is  not  entitled  by  writ  of 
habeas  corpus  to  have  such  possession  of  the  mother 
adjudged  illegal,  nor  to  liave  theoustody  of  the 
child  awarded  him.  V 

These  decisions  have  been  stigmatlaed  on  the  ar- 
gument as  outrages  upon  the  common-law  doctrine 
on  this  subject,  and  as  devoid  of  all  claims  to  pro- 
fessional consideration  and  respects 

Most  earnest  efforts  were  made  to  piace  them  in 
disparaging  contrast  with  the  opinions  of  the  indi- 
vidual Judges  of  the  supreme  court,  whose  Judg- 
ments upon  the  point  are  overruled  by  the  court 
of  errors;  and  this,  not  by  weighing  the  arguments 
of  one  tribunal  against  those  of  the  other  on  the 
subject,  but  by  sharp  invectives  against  the  con- 
stitution of  that  high  court,  and  the  competency 
of  its  individual  members. 

This  court  was  solicitous  to  allow  the  petitioner 
the  opportunity  to  discuss  his  case  In  aU  its  bear^ 
ings,  and,  as  his  language  was  decorous  in  terms, 
did  not  feel  called  upon  to  check  the  course  of  re- 
mar^  conducing  and  palpably  intended  to  impute 
ignorance  or  disregard  of  the  law,  in  this  respect, 
to  that  high  tribunal;  but  I  should  do  injustice  to 
my  own  convictions  if  I  omitted  to  observe  that 
on  a  careful  perusal  of  the  opinions  leading  to  the 
decisions  of  the  respective  courts  on  this  subject, 
I  discover  nothing  in  the  ultimate  Judgments  of 
the  court  of  errors  which  places  that  Judicatory 
in  disadvantageous  contrast  with  the  one  whose 
opinion  tt  reviews  and  reverses. 

Bvery  lawyer,  however,  is  well  aware  that  a  de- 
cision is  not  to  be  estimated  merely  by  the  ability 
or  learning  displajred  in  its  composition,  but  esson- 
tially  by  the  sanction  it  obtains. 

Of  what  value  toward  establishing  a  principle  or 
fixing  a  rule  of  law  Is  the  most  erudite  opinion  of 
a  high  Judge,  when  the  full  bench  to  whom  it  is 
submitted  adopts  a  different  conclusion,  although 
•Mb  tOaUlof 

What  court  or  lawyer.  In  searching  fer  and  ap- 
plying a  rule  of  law,  rests  upon  the  dissenting 
arguments  of  Judges,  In  the  courts  of  this  country 
or  Rngland,  whatever  be  their  grade  or  reputa- 
tion? 

Tlie  Judgment  sanotioiied  by  the  oonrt  can  alone 
answer  the  exigeodes  and  meet  the  Inquiry. 

Tlie  moreelevated  the  rank  of  the  court  may  be, 
the  higher  becomes  the  sanotioo  of  Its  Judgments. 

Bvery  system  of  Jurispmdeoce  imports  in  Its  or- 
ganimtion  that,  upon  questions  mooted  from  tri- 
bunal to  tribunal,  the  Judgment  of  the  one  of  last 
reeort  Is  oonoluslve  proof  of  what  the  law  is  upon 
the  points  In  dispute;  and  this  entirely  IrrespeotiTe 
of  thequaUflcatloaBOf  the  members  of  such  dernier 
court. 

A  banister  would  not  be  permitted  to  argue  In 
Westminster  Hall  that  a  decision  of  the  House  of 
Lofds,  on  a  wrtt  of  error,  weighed  nothing  in  set- 
tling the  law  of  tbecaee,ln  comparison  with  the 
reasonings  of  the  tndlvldnal  Judges  on  the  ease.  In 
tlie  oourts  below. 

A  decision  by  the  House  of  Lords  ends  all  qnes- 
lloo  before  every  tribunal  of  the  Kingdom  as  to  the 
point  adjudicated,  and  this  is  certainly  not  founded 
upootbetaetthatany  extraordinary  Judicial  learn- 
ing or  ezperieooe  exists  tn  that  body*  oris  brought 
to  net  flo  the  subject  natter.   

Tbat  ooutlB  landed  by  At  inmam  msfikstntie 
and  ItegUih  wfttan  geneiallyss  one  of  ths 


nently  excellent  features  of  the  British  Consti- 
tution, and  as  the  most  august  tribunal  in  tho 
worid. 

Its  Judgments  of  reversal  annihilate  the  dedsiona 
of  the  courts  of  Ireland  and  Scotland,  rendered 
unanimously  by  all  the  Judges,  and  also  of  the  Lord 
Chancellor  and  all  the  Judges,  barons^nd  lords  of 
English  courts  of  law  and  equity,  and  no  party,, 
subject  or  f oreigrner,  can  be  permitted  to  gainsay 
the  efficiency  and  wisdom  of  such  final  determina- 
tion. 

And  yet.  In  that  court,  on  the  decision  of  appeala 
from  Ireland  and  Scotland,  in  admiralty  and  in 
equity,  the  Lord  Chancellor  almost  invariably  site 
and  acts  as  sole  Judge. 

Lord  Brougham  asserts  that  he  rarely  or  ever, 
when  Lord  Chancellor,  oould  obtain  the  aasistanoe- 
of  any  other  member  of  the  court  to  sit  with  hin^ 
on  review  of  his  own  decisions,  and  that  he,  solely, 
had  to  decide  questions  brought  from  the  Irish  and 
Scotch  courts  where  all  the  members  of  those  tri- 
bunals had  concurred  in  Judgment  upon  pointe 
resting  on  local  and  peculiar  laws. 

When  the  House  of  Lords  sits  on  writs  of  error 
only  three  lords  need  be  In  attendance.  No  mor» 
in  fact  do  attend,  and  these  three  may  change 
dailjr;  and  it  results  in  practice  that  the  three  nobl» 
lords  who  ultimately  decide  that  the  twelve  Judges- 
of  England  have  erred  in  their  opinion  of  the  law 
were  neither  of  them  present  at  the  argument  on 
the  writ  of  error.  These  facts  are  asserted  by  Lord 
Brougham,  in  the  face  of  the  House  of  Lords,  and 
stand  uncontradicted.  S  Chitty*B  Practice,  6tf7,. 
noteUi 

Whatever  obloquy  may  be  aimed  at  the  construc- 
tion of  the  court  of  errors  in  this  State,  there  are 
features  in  its  constitution  which  elevate  tt  most 
honorably  in  oomparison  with  that  of  the  House 
of  Lords. 

At  least  twenty-one  members  must  be  present  ai 
theThearing  and  decision  of  every  case  In  the  court 
of  errors,  and  those  members  alone  who  hear  the 
argument  take  part  in  the  decision;  and  It  Is  doubt* 
ed  whether  any  period  can  be  referred  to  In  the- 
historyof  the  two  exalted  tribunals,  since  they 
have  had  co-existence.  In  whi<di  the  proCesBional 
learning  and  experience  In  the  New  York  Court  of 
Errors  was  not  at  least  equal  tn  amount  to  that 
contained  in  the  English  House  of  Lords. 

The  decisions  of  the  court  of  errors  are,  within 
the  State  of  New  York,  obligatory  to  the 
tent  as  enactments  t>y  positive  law.  It  no 
diminishes  their  efficiency  that  the  Judgment  of 
one  court  may  be  modified  or  varied  by  that  of  Its 
successor,  than  the  vitality  of  a  statute  is  Impaired 
because  It  is  liable  to  repeal  at  the  will  of  the  Legie* 
lature.  Such  Judgments  are  absolute  rules  of  de» 
cision  in  all  oases  to  which  they  apply  In  the  state 
tribunals  (Hanford  v.  Artoher,  4  Hill,  XTU  Butler  v. 
Van  Wyck,  1  Hill,  4B8);  and  although,  within  the 
doctrines  declared  by  the  supreme  oourt  In  Swift 
T.  ^rson,  IS  Pet  18,  they  are  not  laws  in  a  technical 

sense,  and  as  such  obligatory  upon  this  oonrt,  stllU 
on  the  inquiry  as  to  what  the  law  of  the  State  is, 
sudi  decisioos  must  supply  evidence  of  great 
weight  and  cogency. 

Indeed,  what  particulars  can  be  regarded  as  In 
principle  more  local  or  Intratenitorlal  than  those 
which  pertain  to  the  domestic  inetltutioos  of  e 
State— the  social  and  domestic  relations  of  Its  dtl- 
wtoK  or  what  could  probably  be  less  within  the 
mm nlng  of  Congress,  than  that  In  regard  to  these 
Interesting  matters,  the  courts  of  the  United  Statce 
should  be  empowered  to  introduce  rules  and  prin- 
ciples because  found  tn  the  andent  oommon  law, 
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child  does  not  arise  under  the  Constitution, 
laws  or  treaties  of  the  United  States  and  is 
not  dependent  on  them. 


But  whether  the  diverse  citlsenship  of 
parties  contesting  this  right  to  the  custody 
of   the  child   could,  in  the  courts  of  the 


whioh  should  extlngiiteh  or  supersede  the  polioy  } 
and  oheriahed  usaffes  of  a  State,  authenticated  and 
■anctlfled  as  part  of  her  laws  by  the  judgments  of 
her  highest  tribunals  ? 

In  my  opinion,  the  rule  indicated  by  the  supreme 
oourtiu  Swift  v.  Tyson,  if  not  limited  strictly  to 
questions  of  oommerolal  law,  does  not  embrace  the 
present  case,  and  that  the  adjudioations  of  the 
court  of  errors,  prescribing  the  laws  of  its  oitiaens 
In  respect  to  the  custody  of  infant  children  resi- 
dentin  the  State,  and  the  relative  rights  of  parents 
In  respect  to  such  children,  are  rules  of  decision  in 
this  oourtin  all  oommon>]aw  oases  touching  these 
Questions. 

But  if  not  so,  and  the  United  States  court  is  to 
act  independently  of  all  control  by  the  decisions  of 
the  local  courts,  and  Is  to  determine  for  Itself  what 
the  common-law  rule  is  in  relation  to  such  matters, 
the  judgment  of  the  local  tribunal  cannot  but  be 
of  most  imposing  weight  and  signiflcancy  as  a  mat- 
ter of  evidence. 

I  do  not  discover  that  that  judgment  stands  op- 
posed to  any  authentto  evidenoe  of  the  oommon- 
law  rule  as  it  existed  in  Bngland  anterior  to  our 
Bevolutlon,  or  which  has  ever  existed  in  this  State; 
and  if  even  a  doubt  might  be  raised  on  that  point, 
the  inclination  of  this  court  most  assuredly  must 
be  to  yield  to  the  domestio  and  not  to  the  foreign 
interpretation  of  the  rule. 

If  it  be  conceded  that  the  more  recent  decisions 
In  Bngland  establish  the  law  of  that  country  now 
to  be  as  claimed  by  the  petitioner,  they  supply  no 
authority  here,  further  than  they  correspond  with 
the  law  as  dearly  existing  antecedent  to  177&.  I 
am  not  aware  the  doctrine  has  ever  been  coun- 
tenanced in  the  Supreme  Court  of  the  United 
States  that  modem  decisions  in  the  BngJiah  courts, 
unsanctioned  by  ancient  tradition,  are  entitled  to 
outweigh  those  of  state  courts  in  fixing  the  flni^i 
laws  of  the  State. 

The  value  of  the  latest  decision,  the  most  ralied 
on,  that  of  King  y.  Greenhill,  4  Ad.  ft  EL  SSA,  when 
brought  in  competition  with  those  of  the  Amerl- 
oan  courts,  upon  an  inquiry  into  the  rtaaon  of  the 
law,  is  essentially  impaired  by  the  deoUratlon  of 
Xord  Denham  in  thib  House  of  Lords  (the  judge 
who  pronounced  the  decision  below),  that  he  was 
ashamed  of  the  necessity  which  exacted  a  decision 
of  that  character  from  a  British  court;  and  of  a 
]ate  Lord  Chancellor,  on  the  same  occasion,  that 
the  rule  of  law  announced  by  that  decision  was  a 
diwrace  to  the  Knglish  character. 

But  I  do  not  feel  that  it  is  Imposed  on  this  court 
to  revise  the  subject  at  large,  and  determine  what 
is  the  true  rule  of  the  common  law  in  this  respect. 
The  United  States  court  in  no  way  acts  in  super- 
▼iaion  of  the  state  courts.  The  decisions  of  these 
teibnnals  axe  independent  of  the  United  States  ju- 
diciary, and  absolute  in  themselves,  in  aU  cases  not 
■abject  to  review  in  the  method  pointed  out  by  the 
Judiciary  Acts.  iOrandh,  «.  W.  This  case  is  not 
fn  that  predicament.  The  extent  of  the  authority 
oC  thia  court,  on  the  principle  of  its  organisation. 
Is  no  moie  than  to  act  concurrently  with  the  state 
*^  ♦h'^5^'*  the  subject  matter  of  this  petition. 

iztnat  conoorxenoe  does  not  import  and  exact 
an  entire  coincidence,  if  each  tribunal  acting  with- 
in its  sphere  may  examine  and  declare  for  itself. 
Independently  of  ^^  other,  what  rule  of  law  shall 
80vem  the  decisions,  that  oomity  at  least  due  be- 
•^^**/*«>^nate  courts,  if  not  that  intimate  and 
■peciairelaUon  of  both  to  a  common  source  and 
mnoard  of  law,  would  demand  that  neither  should 
rlfforoosly  to^ng^  ^^^  ^  principle  whioh  would  1 


bring  it  in  collision  with  the  other;  the  more  es- 
pecially that  the  United  States  courts  should  avoid, 
upon  a  balanced  question,  adopting  condusione 
which,  carried  into  execution,  must  violate  the 
domestic  polioy  of  the  State,  settled  by  the  most 
solemn  adjudications  of  Its  own  judiciary. 

The  alienage  of  the  petitioner  would  not  vary 
this  principle,  even  if  it  be  conceded  that  by  the 
laws  of  his  domtcil  he  is  entitled  as  absolutely  to 
the  custody  of  his  infant  children  as  to  that  of  his- 
estate. 

No  interest,  not  even  one  resting  in  contract,  is 
enforced  by  a  court  when  it  is  repugnant  to  the 
laws  or  policy  of  the  place  where  the  action  is  pros- 
ecuted. Pearsall  v.  Dwlght,  2  Mass.  84, 80;  Vermont 
State  Bank  v.  Porter,  6  Day,  8I61, 800;  Bank  of  Au- 
gusta V.  Barle,  18  Pet.  61il,  688. 

It  by  no  means  is  an  indisputable  doctrine  of 
pubUc  law,  or  of  the  law  of  this  oountiy,  that  the 
father  of  this  infant  can  have  here  the  same  legal 
rights  and  dominion  over  it  as  if  bom  within  the 
country  of  his  allegiance,  for,  if  so,  it  u.  .;  htlmpart 
to  him  a  power  abhorrent  to  the  oiviliaation  and 
Christianity  of  our  age,  giving  him  a  dominion  ne 
less  absolute  than  one  over  his  chattels.  *"««i*»^  or 
inanimate. 

I  do  not,  however,  go  into  this  topio,'nor  regard 
it  as  having  any  important  bearing  upon  the  decis- 
ion now  made.  I  apprehend  it  has  been  sufficient- 
ly shown  that  neither  in  Bngland,  before  our  Rev- 
olution, nor  in  this  State  slnce,*has  judgment  been 
rendered  under  a  habeas  corpus  in  regard  to  in- 
fants, on  the  acceptation  that  the  right  of  the 
father  to  their  custody  was  anything  in  the  nature 
of  property,  or  so  fixed  in  law  as  to  afford  a  con- 
trolling rule  of  decision  to  the  court.  In  the  use 
of  the  remedy  alf  orded  by  means  of  this  writ,  the 
courts  have  regarded  the  father  as  that  guardian 
flrstto  be  Pocked  to,  in  esse  a  change  of  custody 
should  be  deemed  proper,  and  the  infant  was  not 
of  competent  age  to  make  its  own  choice  of  guard- 
ian; but  it  has  been  purely  in  the  application  of 
the  remedy  and  for  the  protection  and  interest  of 
the  infant,  and  not  in  subordination  to  the  legal 
right  of  the  father,  that  such  award  is  ever  made. 

Nothing  Is  clearer  in  international  law  than  that 
a  party  prosecuting  upon  the  clearest  right  under 
the  laws  of  his  country  must  stlU  take  his  remedy 
in  accordance  with  the  law  of  the  court  he  in  vokes» 
without  regard  to  the  law  of  his  allegiance,  and 
that  his  demand  of  this  particular  relief  is  no  way 
aided  by  the  consideration  that  it  would  be 
awarded  him  in  England  or  Nova  Scotia. 

I  close  this  protracted  discussion  by  saying  that 
I  deny  the  writ  of  habeas  corpns  prayed  for,  be- 
cause, 

(1)  If  granted,  and  a  letum  was  made  admitting 
the  facts  stated  in  the  petition,  I  should  discharge- 
the  infant,  on  the  ground  that  this  court  cannot 
exercise  the  common-law  function  of  vartinM  jxi- 
tria^  and  has  no  common-law  jurisdiction  over  the 
matter; 

(2)  Because  the  court  has  not  judicial  cognlomce 
in  the  matter  by  virtue  of  any  statute  of  the  Unit* 
ed  States;  or 

(8)  If  suOh  jurisdiction  Is  to  be  n&plied,  that  then 
the  decision  of  the  Oourt  of  Brrors  of  New  Tork 
supplies  the  rule  of  law,  or  furnishes  tha  highest 
evidence  of  the  common-law  rule,  which  Is  to  be 
the  rule  of  decision  hi  the  case;  and 

(i)  Because,  by  that  rule,  the  father  Is  not  enti- 
tled, on  the  case  made  by  this  petitioner,  to  take 
this  child  out  of  the  custody  o<  its  mother. 
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United  States,  f^re  Jurisdiction  to  those 
courts  to  determine  that  question,  has  never 
been  decided  by  this  court  that  we  are  aware 
of.  Nor  is  it  necessary  to  decide  it  in  this 
case,  for  the  order  for  a  violation  of  which 
the  petitioner  is  imprisoned  for  contempt  is 
not  a  judgment  of  the  circuit  court  of  the 
United  States,  but  a  Judgment  of  the  district 
court  of  the  same  district.  There  is  appar- 
ently a  studied  effort  in  the  record  before  us 
to  treat  the  proceeding  as  one  in  the  District 
Court  of  the  United  States  for  the  District 
of  Nebraska,  and  also  as  one  before  the 
iudge  of  that  court,  but  we  apprehend  that 
it  must  be  considered  for  what  it  is  worth, 
as  the  judgment  of  the  district  court,  both 
the  order  for  the  delivery  of  the  child  to  its 
father  and  the  order  for  the  imprisonment  of 
the  present  petitioner  for  contempt  being 
made  in  that  court.  The  jurisdiction  of 
that  court  is  not  founded  upon  citizenship 
of  the  parties ;  and  though  the  original  peti- 
tion of  Miller,  the  father  of  the  child,  was 
amended  after  the  judgment  was  rendered, 
so  as  to  show  that  ne  was  a  citizen  of  the 
dtate  of  Ohio,  and  the  defendants,  Burrus 
and  wife,  were  citizens  of  Nebraska,  it  is 
not  perceived  how  that  averment  aids  the 
parties  in  the  present  case,  for  the  district 
courts  of  the  United  States  have  not  juris- 
diction by  reason  of  the  citizenship  of  the 
parties.    If,  therefore,   there  was  no  other 

Sound  of  jurisdiction  of  that  court  in  the 
beas  corpus  case,  by  which  the  child  was 
delivered  to  its  father,  it  was  entirely  with- 
outjurisdiction. 

We  have  alreadv  said  that  the  relations  of 
the  father  and  child  are  not  matters  governed 
by  the  laws  of  the  United  States,  and  that 
the  writ  of  habeas  corpus  is  not  to  be  used 
bv  the  judges  or  justices  or  courts  of  the 
United  States  except  in  cases  where  it  is 
appropriate  to  their  jurisdiction.  Of  course 
this  does  not  mean  that  they  have  jurisdic- 
tion in  all  cases  to  issue  tht  writ  of  habeas 
corpus,  but  that  they  have  such  jurisdiction 
when,  by  reason  of  some  other  matter  or 
thing  in  the  case,  the  court  has  lurisdiction 
which  it  can  enforce  by  means  of  this  writ. 
Whatever,  therefore,  may  be  held  to  be  the 
powers  of  the  circuit  courts  in  cases  of  this 
kind,  where  necessary  citizenship  exists  be- 
tween the  contestants,  which  gives  the  court 
jurisdiction  of  all  matters  between  such 
parties,  both  in  law  and  equity,  where  the 
matter  exceeds  two  thousand  dollars  in  value, 
we  know  of  no  statute,  no  provision  of  law, 
no  authority  intended  to  be  conferred  upon 
the  district  court  of  the  United  States,  to  take 
cognizance  of  a  case  of  this  kind,  either  on 
the   ground  of  citizenship,  or  on  any  other 

ground  found  in  this  case.  According  to 
lis  view  of  the  subject,  the  whole  pro^ed- 
ing  before  the  district  judge  in  the  district 
court  was  canun  nonhmce  and  void,  uid  the 
attempt  to  enforce  the  judgment  by  attach- 
ment and  imprisonment  of  Burrus  for  con- 
tempt of  that  order  is  equally  void.  Ex 
ports  Bauikmd,  104  U.  B.  404  [26:  8«1]. 

ThspOitumer  i$  thsrtfore  entitled  to  his  dis- 
shmrgSf  smd  the  rule  againit  S^ughter,  the 
manhal,  i$  made  abeokUe,  and  the  writ  ef 


haheoM  eorpue  itiU  ietue,  if  that  be  neeeeeairy  i§ 
hie  rdeaee. 

J^.  Justice  Brewer  dissenta» 


CHARLBS  PALLISER,  Appt.. 
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(Bee  fLCBe  PaXUser,  Beporter*S  ed.  257-268.) 

BabeaseffTpus— appeaiabie  order— Act  ae  to  seU" 
ing  pottage  stamps— sale  by  postmaster  on 
credit— see.  6461,  Uee.  8tat,^offer  to  contract 
for  sale— iff ense  by  sending  letter,  where  tri^ 
able— where  letter  was  received, 

h  A  final  order  of  k<e  oiroult  court  at  a  stated 
term,  dtitini»lng  a  writ  of  habeas  corpus  and  re» 
mandlDff  the  priK>oer  to  the  custodj  of  the  mar- 
shal for  trial.  Is  appealable  to  this  court 

2.  Where  the  return  shows  that  the  prisoner  was 
<diarged  with  a  crime  against  the  laws  of  the 
United  States  and  within  the  jurisdiction  of  that 
court,  the  order  remanding  htm  was  proper. 

8.  The  word  *^cash**  hi  the  Act  of  June  17, 1878, 
chap.  280,  sec  1,  forbidding  a  postmaster  to  sell  or 
dispose  of  postage  stamps  except  for  cash,  means 
ready  money,  or  money  in  band.  A  sale  on  credit 
Is  not  a  sale  for  cash. 

4.  A  letter  written  and  sent  from  New  York  to  a 
postmaster  In  Ck>nnectlcut,  asking  him  to  put 
postage  stamps  on  drculars  and  send  them  out, 
at  the  rate  of  fifty  to  one  hundred  dally ;  and 
promising  him  that.  If  he  would  do  so,  the  writer 
of  the  letter  would  remit  to  him  the  price  of  the 
stamps,— was  a  tender  of  a  contract  for  the  pay- 
ment of  money  to  Induce  him  to  sell  postage 
stamps  for  credit,  In  violation  of  his  lawful  duty* 
oontrary  to  sec  6451  of  the  Bevised  Statutes. 

ft.  An  offer  of  a  contract  to  pay  money  to  a  post- 
master for  an  unlawful  sale  by  him  of  postage 
stamps  on  credit  Is  not  the  less  within  the  Statute, 
because  his  commission  on  the  sale  would  be  no 
greater  than  upon  a  lawful  sale  for  cash. 

6.  Where  an  offense  Is  committed  by  means  of  a 
communication  through  the  pcBtoffice,  the  sender 
may  be  tried  and  punished  at  the  pi  c^  where  the 
letter  Is  received  by  the  person  to  whom  It  Is  ad- 


7.  The  District  Oourt  of  the  United  States  for  the 
District  of  OQnneotlcut  In  which  the  letter  was 
received  bad  jurisdiction  of  the  charge  agalnsi 
the  petitioner  In  this  case 

[No.  1588.] 
Argued  May  i,  1S90.     Decided  May  19, 1890. 

APPEAL  from  an  order  of  the  Circuit  Court 
of  the  United  States  for  the  Southern 
District  of  New  York,  dismissing  a  writ  of 
habeas  corpus  and  remanding  to  custody  the 
the  prisoner,  Charles  Palliser,  for  trial.  4A 
jvnnea, 

KoTi.— FTken  haJbtas  corpus  mem  itmte,  and  when 
not;  and  from  what  courts^  andby  what  judges;  what 
maiyl)einquiredi$UobywrUcf,  See  note  to  United 
States  V.  Hamilton,  1:  UKL 

What  (guestions  may  be  considered  on  habeas  eor^ 
pus.   See  note  to  JSx  parts  GkirU,  27:  MS. 

As  to  suspension  of  urit  a^  haheas  oorpus^  see  nets 
to  Luther  v.  Borden,  12(  SSL 
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Btead  of  tnutee  for  the  GorporatioiL  We  do 
not  now  Bpeak  of  the  religioua  and  charitable 
uses  for  which  the  Corporation,  through  its 
trustee,  held  and  managed  the  property.  That 
aspect  of  the  subject  is  one  which  places  the 
power  of  the  government  and  of  the  court  over 
theproperty  on  a  distinct  ground. 

Where  a  charitable  corporation  is  dissolved, 
and  no  private  donor  or  founder  appears  to 
be  entitled  to  its  real  estate  (its  personal  prop- 
erty not  being  subject  to  such  reclamation), 
the  government,  or  sovereign  authority,  as  the 
chief  and  common  guardian  of  Uie  state,  either 
through  its  Judicial  tribunals  or  otherwise, 
necessarily  has  the  disposition  of  the  funds  of 
such  cori)oration,  to  be  exercised,  however, 
with  due  regard  to  the  objects  and  purposes  of 
the  charitable  uses  to  which  the  property  was 
original ly  devoted,  so  far  as  thev  are  lawful 
and  not  repugnant  to  public  policy.    This  is 
the  general  principle,  which  will  be  more  fully 
discussed  further  on.    In  this  direction,  it  will 
be  pertinent,  in  the  mean  time,  to  examine  into 
the  character  of  the  Corporation  of  the  Church 
of  Jesus  Christ  of  Latter-Day  Saints,  and  the 
ol>ject8  which,  by  its  constitution  and  princi- 
ples, it  promoted  and  had  in  yiew. 

It  is  distinctly  stated  in  the  pleadings  and 
findings  of  fact  that  the  property  of  the  said 
Corporation  was  held  for  the  purpose  of  relig- 
iovis  and  charitable  uses.    But  it  is  also  stated 
in  the  findings  of  tact,  and  is  a  matter  of  pub- 
lic notoriety,  that  the  religious  and  charitable 
uses  intenaed  to  be  subserved  and  promoted 
Are  the  inculcation  and  spread  of  the  doctrines 
&nd  usages  of  the  Mormon  Church,  or  Church 
of  Latter-Day  Saints,  one  of  the  distinguishing 
features  of  which  is  the  practice  of  polygamy 
— a  crime  against  the  laws,  and  abhorrent  to 
tbe  sentiments  and  feelings  of  the  civilized 
'World.    Notwithstanding  the  stringent  laws 
'Which  have  been  passed  by  Congress — notwith- 
standing all  the  efforts  made  to  suppress  this 
harbarous   practice — ^the   sect  or  community 
composing  the  Church  of  Jesus  Christ  of  Lat- 
ter-Day  Saints  perseveres,  in  defiance  of  law, 
in  preaching,  upholding,  promoting  and  de- 
fending it.    It  is  a  matter  of  public  notoriety 
tfaat  its  emissaries  are  engaged  in  many  coun- 
tries In  propagating  this  nefarious  doctrine, 
and  urgineits  converto  to  Join  the  community 
in  Utah.    The  existence  of  such  a  propagandia 
ia  a  blot  on  our  dvih'zation.    The  organization 
of  a  community  for  the  spread  and  practice  of 
polygamy  is,  in  a  measure,  a  return  to  bar- 
barism.   It  is  contraiT  to  the  spirit  of  Chris- 
tianity and  of  the  civilization  which  Christian- 
ity has  produced  in  the  Western  World.    The 
question  therefore  is  whether  the  promotion  of 
•uch  a  nefarious  system  and  practice,  so  repug- 
nant to  our  laws  and  to  the  principles  of  our 
civilization,  is  to  be  allowed  to  continue  by  the 
janrtion  of  the  government  itself;  and  whether 
the  funds  accumulated  for  that  purpose  shall 
Sffl?^'^  *5l?J?  •*"*•  tinlawful  uses  as  here- 
tiril  sodef  *  ^^®°*  ^  ^^  ^«  interests  of 

h£^  ^??i?'^l!fT.  ^^'^  to  refer  to  the  past 
i^.^'^;  •SJ.i^^their  defianceof  thegov- 
ShTind^diL?'^  their  attemottoertab. 
todSi  ftSSf thl  nJ^«>^ttunity» to tShehr efforts 
^S^y^S^^^^Tj  Si  who  were  not 
l««  D  &  communion  and  sym- 


pathy.   The  tale  is  one  of  patience  on  tbe  part 
of  the  American  government  and  people,  and 
of  contempt  of  authority  and  resistance  to  law 
on  the  part  of  the  Mormons.    Whatever  perse- 
cutions they  may  have  suffered  in  the  early 
part  of  their  history,  in  Missouri  and  Illinois, 
they  have  no  excuse  for  their  persistent  defiance 
of  law  under  the  government  of  the  United  * 

States. 

One  pretense  for  this  obstinate  course  is,  that 
their  belief  in  the  practice  of  polygamy,  or  in 
the  right  to  indulge  in  it,  is  a  religious  belief, 
and  therefore  under  the  protection  of  the  con- 
stitutional guaranty  of  religious  freedom.  This 
Is  altogether  a  sophistical  plea.  Ko  doubt  the 
Thugs  of  India  imagined  that  their  belief  in 
the  right  of  assassination  was  a  religious  be- 
lief; but  theh-  thinking  so  did  not  make  it  sa 
The  practice  of  suttee  by  the  Hindu  widows  naay  r  50I 
have  sprung  from  a  supposed  relig^ious  convic- 
tion. The  offering  of  human  sacrifices  by  our 
own  ancestors  in  Britain  was  no  doubt  sanc- 
tioned by  an  equally  conscientious  imoulso. 
But  no  one.  on  Uiat  account,  would  hesitate  to 
brand  these  practices,  now,  as  crimes  agamw 
society,  and  obnoxious  to  condemnation  ana 
punishment  by  the  dvil  authority.  .  ,^. 

The  state  has  a  perfect  right  to  P~"J™ 
polygamy,  and  all  other  open  offenses  ag*™~ 
the  enlightened  sentiment  of  mankind,  poj^™" 
standing  the  pretense  of  religious  conviction  oj 
which  they  may  be  advocated  and  practised. 
Davis  V.  Anaon,  188  U.  8.  333  [83:  6871.  And 
since  polvgamy  has  been  forbidden  by  tnelawr 
of  the  XInTted  States,  under  severe  penalties, 
and  since  the  Church  of  Jesoa  Christ  of  Latte^ 
Day  Saints  has  persistently  used,  and  claimed 
the  right  to  use,  and  the  unincorporated  com- 
munity still  claims  the  same  right  to  use,  the 
funds  with  which  the  Late  Corporation  was  en- 
dowed for  the  purpose  of  promoting  and  prop- 
agatinfl[  the  unlawful  practice  as  an  integral 
part  of  their  religious  usages,  the  question 
arises,  whether  the  government,  finding  these 
funds  without  legal  ownership,  has  or  has  not 
the  right,  through  its  courts,  and  in  due  courae 
of  administration,  to  cause  them  to  be  seized 
and  devoted  to  objects  of  undoubted  cbaritv 
and  usefulness— such  for  example  as  the  maiu 
tenance  of  schools— for  the  benefit  of  the  cotnl 
munity  whose  leaders  are  now  misusing  thecn 
in  the  unlawful  manner  above  describe ;  seiu 
ting  apart,  however,  for  the  exclusive  possea^ 
slon  and  use  of  the  Church,  sufficient  and  auiti. 
able  portions  of  the  property  for  the  purposes 
of  public  worship,  parsonage  buildings  and 
burying  grounds,  as  provided  in  the  Law. 

The  property  in  question  has  been  dedicate^ 
to  public  and  charitable  uses.  It  matters  not 
whether  it  is  the  product  of  private  contribu* 
tions,  made  during  the  course  of  half  a  cen* 
tury,  or  of  taxes  imposed  upon  the  people,  or 
of  gains  arising  from  foriunato  operationa  in 
business,  or  appreciation  in  values,  the  chari- 
table uses  for  which  it  is  held  axe  stamped  upon 
it  by  charter,  by  ordinance,  hf  regulation  and 
by  usage,  in  such  an  indellDle  manner  that 
there  can  be  no  mistake  as  to  their  chancter,  C^  ^  7 

purpose  or  object. 

Tlie  law  respecting  property  had  for  chari- 
table uses  of  course  depends  upon  the  legisla- 
tion and  Jurimodenoe  of  the  eonntiy  ia  wbieh 
artr  is  sit       " 


the  property  is  situated  and  the  uses  are  csrw 

at 


257-268 


SUPREMB  COUBT  OF  THB   UNITED  StATBB. 


OCTT.   TSBlft^ 


District  of  New  York  until  the  warrant  for 
his  removal  shall  issue  by  the  United  States 
Dis^ct  Judge  for  the  Southern  District  of 
New  York,  or  he  be  otherwise  dealt  with  ac- 
cording to  law.  ** 

The  record  transmitted  to  this  court,  after 
setting  forth  the  proceedings  above  stated, 
further  set  forth:  1st.  An  opinion  of  the 
circuit  judge,  fil^  December  8,  1889,  treat- 
ing the  case  as  before  him,  and  not  before 
the  circuit  court,  and  directing  the  writ  of 
habeas  corpus  to  be  dismissed ;  2d.  An  order 
of  the  circuit  court,  at  a  stated  term  held  on 
the  same  day,  ordering  the  writ  of  habeas 
corpus  to  be  dismissed  and  the  prisoner  re- 
manded to  the  custody  of  the  marshal ;  8d. 
An  appeal  from  that  order  tr  ;his  court 

Mr,  Boflrer  Foster,  for  appellant: 

The  court  has  jurisdiction  of  the  appeal. 

U.  S.  Rev.  Stat  §§  768,  764,  as  amended 
March  8,  1885  (28  Stat,  at  L.  p.  487);  Wales  v. 
Whitney,  114  U.  S.  564,  565  (20:  277);  Carper 
v.  Fitzgeraid,  121  U.  S.  87  (80:  882). 

The  circuit  court  to  which  the  writ  in  this 
case  was  returned  had  jurisdiction  to  hear 
and  determine  the  same. 

U.  8.  Rev.  Stat.  §  658 ;  BoberU  t.  BeiUy, 
116  U.  S.  80,  92-98  (29:  544,  548). 

An  application  for  a  writ  of  habeas  corpus 
and  the  proceedings  thereupon  are  civil,  not 
crimioal,  proceedings. 

BxparU  Tom  Tong,  108  U.S.  556, 559. 660(27: 
826, 828):  ExparU  Coia,  110  U.  S.  885  (28: 172); 
KurU  y.  Mofiu,  115  D.  S.  487,  494  (29:  458, 
460). 

The  order  from  which  the  appeal  is  taken 
was  the  order  of  the  court,  not  Uie  order  of 
thejudge. 

Eei$hon  r,  Knickerbocker  L,  In$,  Co,  77  N. 
Y.  278;  Elioood  v.  Boof,  82N.  Y.  42a 

A  prisoner  held  under  a  warrant  issued 
upon  a  complaint  which  does  not  allege  facts 
constituting  a  crime  can  be  discharged  by  a 
writ  of  haoeas  corpus  before  judgment  of 
conviction. 

Ex  parte  Bottman  and  Ee  parte  Swarttcout, 
8  U.  S.  4  Cranch.  75, 186  (2:  554,  574);  United 
States  T.  Hamilton,  8  U.  8.  8  Dall  17  (1:  490); 
Ex  parte  Burford,  7  U.  S.  8  Cranch,  448(2: 495); 
Ex  parte  Watkins,  82  U.  8.  7  Pet  568  (8:786); 
Ex  parte  Jenkins.  2  Wall.  Jr.  521,  528;  Be 
iTar/t'n,  5  Blatchf .  808;  United  States  v.  Bogers, 
28  Fed.  Rep.  658;  Be  Cross,  20  Fed.  Rep.  824. 

The  sending  of  the  letter  described  in  the 
complaint  did  not  constitute  a  crime,  even 
if  it  were  unlawful  for  the  postmaster  to  sell 
postaee  stamps  upon  credit. 

U.  S.  Rev.  Stat  §5451;  Simpson  v.  Teend, 
L.  R  4  Q.  B.  626;  Bex  v.  Beale,  cited  in  Bex 
T.  QMS,  1  East,  178,  188;  Harding  v.  Stokes, 
1  Mees.  &  W.  854;  Com,  v.  WiUard,  22  Pick. 
476;  Com,  t.  Dowiing,  4  Gray,  29;  CampbeU 
V.  Com.  84  Pa.  187;  State  v.  MeKean.  86  Iowa. 
848:  St,  Charles  v.  Q*Mailey,  18  III  407;  Smith 
V.  State,  87  Ala.  472;  People  v.  Farrell,  80  Cal. 
816;  Piiople  t.  Emerson,  6  N.  Y.  Grim.  Rep. 
157;  Pisople  v.  PoweU,  4  N.  Y.  Crim.  Rep.  585; 
Dunn  T.  Fto^,  29  K.  Y.  528;  Bishop,  Crim. 
Law,  8  667;  StaU  ▼.  l^jpkins,  4  Jones,  L.  (N. 
CO  805;  Bowks  t.  StaU,  16  Tex.  581;  Beg.  t. 
WiUiams,  1  Oar.  A  K.  689;  StaJbler  v.  Com.  96 
P^  818;  Stamper  t.  Com.  7  Bush  (Ey.)  612. 


The  sale  of  postage  stamps  upon  credit  im 
not  a  violation  of  a  postmaster's  official  duty. 

Act  of  June  17,  1878  (20  Sut  at  L.  141);. 
The  Enterprise,  1  Paine,  82;  Com.  v.  Standard 
CU  Co,  101  Pa.  119.  150;  Com,  v.  Martin,  IT 
Mass.  859,  862;  United  States  v.  Sheldon,  15  U. 
8.   2  Wheat  119  (4:  199);    United  States  v. 
Beese,  92  U.  S.  214  (28: 568);  Henderson  v.  Bise,. 
8  Stark.  158;  Wells  v.  Porter,  2  Bing.  N.  C. 
722;  Hewitt  v.  Price,  4  Man.  A  Q.  855;  Under- 
hill  v.  LongHdge,  29  L.  J.  N.  S.  M.  C.  65;. 
Thomas  v.  Stephenson,  2  El.  ft  Bl.  108;  Coe  v. 
Lawrence,  1  la.  ft  Bl.  516;  BroadheadY,  Holds^ 
woHh,  L.  R  2  Exch.  Div.  821;  Southwestern- 
B.  Co.  V.  Cohen,  49  Qa.  627;  Lycoming  F,  Ins. 
Co.  V.  Ward,  90  Bl.  545;  ^,  Louis  Tvpe  Foun- 
dry V.  Union  Printing  d  Pub.  Co.  8  Mo.  App. 
142, 149;  Hoffman  v.  John  Hancock  Mut,  L. 
Ins.  Co.  92  U.  8. 161, 164(28:  539,  541);  Unitett 
States  V.  Williamson,  26  Fed.  Rep.  690;  United 
States  V.  Douglass,  88  Fed.  Rep.  881. 

The  District  Court  of  Connecticut  has  no- 
jurisdiction  of  the  offense  charged. 

BoydY.  United  States,  116  U.  8.  616  (29:  746); 
4  £l]iot*s  Debates,211;  1  Elliot's  Debates.  44;. 
United  States  v.  Guiteau,  1  Mackev,  498,  544, 
545;  BiUyY,  /Stottf,  9  Humph.  (Tenn.)646,  656,. 
659;  StatCY.  i/aor«,26N.H.448;  StaUY,  Knight 
1  Taylor  (N.  C.)65;  U.  8.  Const  §  2,  art  8, 6!b 
Amend,  to  Const. 

These  constitutional  provisions  cannot  b^ 
nullified  by  any  statute  of  the  United  States. 

ExparU  Slater,  72  Mo.  102;  State  v.  McOraw„ 
87  Mo.  161;  State  v.  Hatch,  91  Mo.  568. 

Mr.  Palliser's  alleged  crime  was  complete 
when  the  letter  was  mailed. 

United  States  v.  WorraU,  2  U.  8.  2  Dall.  884,. 
887.  888  (1:  426,  427);  United  States  y.  Comer- 
ford,  25  Fed.  Rep.  902;  United  States  v.  Bick- 
ford,  4  Blatchf.   887.  889;    United  States  v. 
Plympton,  4  Cranch,  C.  C.  809;  StaU  v.  Bun- 
kre,  88  Kan.  787;  United  States  v.  Britton,  ^ 
Mason,  464,  469;  Bex  v.  WiUiams,  2  Campb. 
506,  507;  Perkin*s  Case,  2  Lew.  C.  C.  150.  151; 
Beg.  V.  Holmes,  L.  R 12  Q.  B.  DIv.  23, 15  Cox, 
dim.  Cas.  848;  Beg.  v.  Cooke,  1  F.  ft  F.  64;. 
StaU  Y.  Wyek^,  8  N.  J.  L.  66. 

Mr,  Wm.  rL  Tail,  SoUeitor-Oen. ,  for  ap- 
pellees: 

The  sale  of  stamps  upon  credit  was  a  vio> 
lation  of  the  postmaster's  official  duty  as  de- 
fined by  the  Act  of  June  17,  1878  (20  Stat, 
at  L.  141) . 

United  States  v.  Wiltherger,  18  U.  8.  » 
Wheat  76,  94  (6:  87,  42);  Bliss  v.  Arnold,  a 
Yt  262;  StewaH  r.  Seudder,  24  N.  J.  L.  96; 
Meng  v.  Houser,  18  Rich.  Eg.  210;  Fhrr  v. 
Sims,  Rich.  Eq.  Cas.  181;  Foley  y.  Mason,  9' 
Md.  87;  Blair  v.  Wilson,  28  Gratt  165;  Hoff- 
man Y,  John  Hancock  Mut.  L.  Ins.  Co.  92  U. 
S.  161, 164  m:  589,  541);  Taylor  v.  QaUotcay, 
1  Ohio,  2^;  American  Fur  Co.  y.  United 
States,  27  U.  8.  2  Pet  867  (7:  458). 

The  offense  of  which  the  appellant  was 
guilty  was  triable  in  Connecticut 

United  States  y.  Davis,  2  Sumn.  488;  Boanm 
V.  Nicholson,  82  L.  T.  N.  8.  778;  Beg,Y,  Bog- 
«rf,  L.  R  8  Q.  B.  Div.  28;  Com.  y.  Elanding, 
8  Pick.  804;  Bern  v.  Burdett,  4  Bam.  ft  Aid.  96; 
Be  BueU,  8  DUI.  122:  Pe^  v.  GW^n,  2Barb. 
427;  Bmr^s  Cass,  2  Eost.Tl.  Or.  1125;  Bsg.Y. 
Jones,  1  Den.  Or.  Cas.  661,  Temp,  ft  M.  270, 1 
£ng.  L.  ft  Bq.  688;  PlSopls  y.  Bathbun,  21 

lt6  U.  S» 
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Wend.  EM;  m^rrii  t.  Staff,  26  Oblo  St.  SIT; 
Adami  T.  Ptople,  1 N.  Y.  178:  Pmph  r.  AMmt, 
8  Denio,  190;  Rag.  t.  I>«eA,  7  Coi,  Crim.  Caa. 
100;  United  BtaU»  T.  Wiimitf,  3  U.  S.  2 IHIL 
SSI  (1 :  ^6);  I7nt(«d  BtaUt  v.  Omwitfonf.  2S  Fed. 
Rep.  903;   Unittd  StaUi  v .  BiOford,  iVMxM. 


Mr.  Jtatiee  Qrmj  dellTered  the  oplnloa  of 
Ihe  court: 

Upon  the  record  before  ua,  the  flnal  order 
dlamiMlag  the  writ  of  habeas  cotdub,  and 
remaodlDg  tbe  prisoner  to  the  cmtoar  of  the 
marshal,  appears  to  have  been  a  decision  of 
the  circuit  court  at  a  stated  term,  and  there- 
fore clearly  subject  to  an  appeal  to  this 
«otirt,  under  the  Act  of  March  8,  1S8S,  chap. 
8-')8  (28  Stat.  487).  Oarpar  t.  POtgerald,  191 
U.  S.  87  [80:  6621. 

But  he  was  rlgbtly  rematided  to  cnstod;, 
liecause  the  return  shows  that  he  was  charged 
with  •  crime  against  the  laws  of  the  United 
Slates  and  within  tbe  JurlEdictioti  of  the 
couria  of  the  United  States  for  tbe  District 
of  Connecticut. 

Bj  section  lUSl  of  the  Re<rised  Statutes, 
"every  person  who  promises,  offers  or  gives, 
or  cauaes  or  procures  to  be  promised,  offered 
or  given,  any  money  or  otber  thing  of  value, 
or  makes  or  tenders  any  contract,  nndertab- 
Ing,  obligation,  gratuity  or  security  for  the 
payment  of  money,  or  for  the  delivery  or 
conveyance  of  anything  of  value  to  any  offl- 
cer  of  the  United  States, "  "  with  Intent  to  in- 
_-  tluenoo  him  to  commit  or  aid  in  committing, 
(2e3J  nr  to  collude  In  or  allow  any  fraud,  or  make 
opportunity  for  Uio  commission  of  any  fraud 
on  the  United  States,  or  to  induce  him  to  do 
or  omit  to  do  any  act  in  violation  of  his  law- 
ful duty,  ataall  be  punished"  by  fine  and  im- 
prisonment. 

By  the  Act  of  June  17,  1878,  chap.  869,  % 
I.  no  postmaster  of  any  class,  or  other  per- 
son connected  with  the  postal  service.  In- 
trusted with  the  sale  or  custody  of  postage 
■"™P*.  "tamped  envelopes  or  postal  cards, 
',  J  .1"*  *""  '"spoee  of  them  in  the  payment 
of  debta  or  In  the  purchase  of  merchandise 
or  other  salable  articles,  or  pledge  or  hy- 
pothecate the  Bame.  or  sell  or  llspose  if 
i^J  o"    pain   o/belng 

lsh.S  af  demeanor  and  pun- 


Klch.  Eq.  Cas.  1S2,  ISl ;  Kmff  t.  m>tuer,  IS 
Rich.  Eq.  aio,  2ia. 

Tbe  petitoner  relies  on  the  following  pta- 
sage  in  aa  opinion  delivered  by  Mr.  Juttict 
Swayne :  "Life  Insurance  is  a  cash  business. 
Its  dUbursements  are  all  In  money,  and  Its 
receipts  must  necessarily  be  In  the  same 
medium.  This  is  the  universal  osage  and 
rule  of  all  such  companies."  Boffman  v. 
JoAn  Eaneoek  Mul.  L.  Jn*.  Oo.  93  U.  S.  161, 
164  [28:  6S9,  641].  But  the  only  point  de- 
elded  In  that  case  was  tbat  an  agent  of  an 
Insurance  company  could  not,  unless  author- 
ized by  the  company,  accept  personal  prop-  [2641 
erty  as  money  In  payment  of  a  premium.  "So 
question  arose  or  was  considered  as  to   the 

firemlum  note ;  and  It  cannot  reasonably  be 
nferred  that  the  learned  Justice  meant  to  In- 
timate that  a  premium  note  was  cash  or 
money,  before  the  amount  thereof  was  paid 
by  the  Insured  and  received  by  the  insurance 
company,   according  to  the  terms  of  their 


By  th 
ri/y  fc 
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but 


□asters  are  peremp- 
f  to  dlspote  of  poat- 
nt  of  deDts  or  In  the 

out -to  to,.       ■  or  to  pledge  them, 

cash  -  Tlil  *»»■  dUpoM  of  them  eicept  for 
iT^oT^rd  ""^^^  <"  this  Statute,  as 
money  in  h*t^e«*V  T^"?  "^^  ?°"V'  <" 
«thpriB«?^tid  either  In  current  coin  or 
mM^J»TL??Jd;^,  or  in  l»,k  bill,  or  eh^k. 
Include  pro^ived    M  mt>aej,  «nd  doM  not 

A  nil  »n£l'«"  "o  ^'7  ^"^  f  ""IS,™ 
•nd  In  Ihi  ^It  U  not.  ordin.rlly  .waking, 
a  Mlfl  fn.  *Oapnc«  of  »°J  evidence  of  nwge, 
ISd  «  ^  «««h  wltlln  th.  momlng  of  tE.t 
7  5iS.J'*ai;  «at»t«»  or  contr»a..  Jf«J» 
ivS^   lU  II     S.   501  [US:  8117]  i  Hiu  y. 


Tbe  substance  and  effect  of  the  letter 
written  and  sent  by  the  petitioner.  In  helialf 
of  himself  and  his  partners,  to  De  Wolf  as 
poetmaster,  was  to  asit  him  whether,  if  they 
should  send  him  from  Bve  to  ten  thousand 
circalars  in  addressed  envelopes,  he  would 
put  postage  stamps  on  them  and  send  tbem 
out,  at  the  rate  ot  fifty  to  one  hundred  daily ; 
and  (o  promise  him  that,  if  he  would  do  so, 
and  would  render  tbem  a  statement  of  hia 
doings  and  an  account  of  the  stamps  used, 
they  would  remit  to  him  the  price  of  th« 
stamps.  If  we  take  five  thousand,  tbe  small- 
est number  of  circulars  proposed  to  be  aent 
by  the  petitioner  to  the  postmaster,  and  one 
hundred!  the  largest  num^r  suggested  to  be 
sent  out  hy  the  postmaster  daily.  It  would 
require  fifty  days  for  the  postmaster  to  send 
ont  the  circulars;  and  the  petitioner  would 
thus  be  allowed  an  average  credit  of  at  least 
twenty-flve  days  on  his  payments  to  the  poet- 
master  for  five  thousand  postage  stamps ;  and 
the  postmaster  would  receive  and  retain  a 
commission  on  tbe  sale  ot  as  many  stamps, 
which  neither  he  nor  any  other  postmaster 
would  retain  If  the  circulars  were  mailed  by 
tbe  petitioner  at  the  poslofflce  In  New  York 
or  any  other  postoffios  where  the  poatmastev 
was  paid  by  a  salary. 

If  this  letter  was  not  an  offer  of  money  to 
the  postmaster.  It  was  clearly  a  tender  of  a 
contract  for  the  payment  of  money  to  blm, 
with  Intent  to  induce  him  to  sell  postage 
stamps  for  credit.  In  violation  of  his  lawful 
duty  ;  and  therefore  came  within  §  5461  of 
the  Revised  Btatutes,  above  quoted.  A, 
nroioiae  to  a  public  officer,  Ujat  If  he  will 
So  a  certain  unlawful  act  he  shall  be  paid  « 
certain  compensation,  is  an  offer  to  bribe  him 
m  do  the  unlawful  act ;  and  an  oner  of  ^ 
cootrart  to  pay  mMcy  tc  - 


cause  the  portion  of  that  money  which  l^^ 
would  ultimately  have  tbe  right  to  retai«i_ 
by  way  of  commission,  from  tbe  Unitc-.^ 
States,  would  be  no  greater  than  he  wou\^ 
have  upon  a  lawful  sale  for  caali  of  an  equ^^ 
unount  of  postage  stamps. 

The  remaining  and  more  intAiestlng  i)U«^ 
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tion  is  whether  the  petitioner  can  he  tried  for 
this  offense  in  the  District  of   Connecticut. 

The  petitioner  relief  on  those  proyisions  of 
the  Constitution  of  the  United  States  which 
declare  that  in  all  criminal  prosecutions  the 
accused  shall  haTe  the  right  to  be  tried  hj 
an  impartial  Iniy  of  the  State  and  district 
wherein  the  crime  shall  have  been  committed. 
Art.  8,  sec.  t;  Amendments,  art.  6. 

But  the  right  thereby  secured  is  not  a  right 
to  be  tried  in  the  district  where  the  accused 
resides,  or  eyen  in  the  district  in  which  he 
is  personally  at  the  time  of  committing  the 
crime,  but  in  the  district  "wherein  the  crime 
shall  haye  been  oonmiitted." 

Reference  was  made  in  argument  to  the 
question,  often  disputed,  where  an  indict- 
ment for  murder  ahall  be  tried,  when  a  person 
mortally  wounded  in  one  Jurisdiction  after- 
wards dies  in  another  jurisdiction.  See 
Cam,  y.  Madoon,  101  Mass.  1,  and  author- 
ities there  cited ;  Beg,  y.  Keyn,  L.  R  2  Exch. 
Diy.  63 ;  The  Franconia,  11  Am.  L.  Rey. 
625 :  8taU  y.  Bowm^  10  Kan.  475 ;  UrUUd 
States  y.  Chixteau,  1  Mackey,  498.  But  there 
Uie  original  unlawful  act  is  not  only  done 
by  the  offender,  but  reaches  the  person  at 
whom  it  is  aimed,  in  one  jurisdiction ;  and 
it  is  the  subsequent  effect  only  which  takes 
place  in  another  jurisdiction.  We  haye  no 
occasion  now  to  consider  such  a  case,  beyond 
obserying  that  before  the  Declaration  ox  In- 
dependence proyision  had  been  made  by  stat- 
ute, both  in  England  and  in  Ireland,  for 
trying  such  cases  in  either  jurisdiction,  and 
was  neyer  supposed  to  be  inconsistent  in 
principle  witn  the  proyision  of  Magna 
Charta,  chap.  14,  for  trial  by  a  jury  of  the 
yicinage.  1  East,  P.  C.  806;  1  GabbeU's 
CriuL  Law,  501.  It  is  uniyersally  admitted 
that  when  a  shot  fired  In  one  jurisdiction 
strikes  a  person  in  another  jurisdiction,  the 
offender  may  be  tried  where  the  shot  takes 
effect,  and  the  only  doubt  is  whether  he  can 
be  tried  where  the  shot  is  fired.  Bex  y. 
Coambee,  1  Leach  (4th  ed.)  888 ;  United  States 
y.  Datie,  2  Sumn.  482;  People  y.  Adams,  8 
Denio,  190,  207,  and  1  N.  Y.  178,  170,  179 ; 
Cockbum,  Oh,  /.,  in  Beg,  y.  Keyn^  L.  R  2 
Exch.  Diy.  288,  284. 

When  a  crime  is  conmiitted  partly  in  one 
district  and  partly  in  another,  it  must,  in 
order  to  prevent  an  absolute  failure  of  jus- 
tice, be  tried  in  either  district,  or  in  that  one 
which  the  Legislature  may  designate;  and 
Congress  has  accordingly  proyidsd  that 
^'when  any  offense  against  the  United  States 
Is  beeun  in  one  judicial  district  and  com- 
pleted in  any  other,  it  shall  be  deemed  to 
have  been  committed  In  either,  and  may  be 
dealt  with,  inquired  d,  tried,  determined 
and  punished  in  either  district,  in  the  same 
manner  and  at  if  it  had  been  actually  and 
wholly  committed  therein."  Rey.  Stat.  S  781. 

When  an  offense  is  ccmimitted  by  means  of 
%  oooununication  through  the  postofflce,  the 
tender  hat  tometimes,  as  appears  by  the  cases 
cited  for  the  petitioner,    been  held  to  be 

{punishable  at  the  place  where  he  mails  the 
etter.  United  States  y.  WarraU,  2  U.  S.  2 
Dall.  884  [1 :  480l ;  United  States  y.  Bidtfifrd, 
4  Blatchf .  887 ;  £»  y.  WHUams,  2  Campb. 
000;  Be9T.  Bwdett,  SBam.  A;  Aid.  717,  and 


4  Bam.'  A  Aid.  95 ;  Ftrkin's  Case,  %  Lew.  C. 
C.  150 ;  Beg.  y.  Oooke,  1  F.  ft  F.  04;  Beg,  y. 
Holmes,  L.  R  12  Q.  B.  Diy.  23,  16  Cox, 
Crim.  Cas.  848.  But  it  does  not  follow  that 
he  is  not  punishable  at  the  place  where  the 
letter  is  received  by  the  person  to  whom  it 
is  addressed;  and  it  is  settled  by  an  oyer- 
whelming  weight  of  authority  that  he  may 
be  tried  and  punished  at  that  place,  whether 
the  unlawfulness  of  the  communication 
through  the  postofflce  consists  in  its  being  a 
threatening  letter  (Bex  v.  Oirdtoood,  1  Leach, 
142 ;  S,  a  2  East,  P.  C.  1120 ;  Esser^s  Case, 
2  East,  P.  C.  1125)^ ;  or  a  libel  (Bex  y.  John- 
son, 7  East,  05 ;  A  C.  8  J.  P.  Smith,  94 ; 
Bex  y.  Burdett,  4  Bam.  &  Aid.  95,  186,  150. 
170,  184;  Com.  y.  Standing,  8  Pick.  804; 
Be  BueU,  8  Dill.  116,  122)  ;  or  a  false  pre- 
tense or  fraudulent  representation.  Beg,  y. 
Leech,  Dearsly,  642 ;  A  C  7  Cox,  Crim.  Cas. 
100 :  Beg.  y.  Bogers,  L.  R.  8  Q.  B.  Diy.  28 ; 
S.  0,  14  Cox,  Crim.  Cas.  22 ;  People  y.  Bath-  [267] 
bun,  21  Wtod.  509 ;  Peo]^  y.  Adams,  8  Denio, 
190,  and  1  N.  T.  178 ;  Foute  y.  &aU,  15  Lea, 
712. 

The  only  decision  to  the  contrary,  cited  for 
the  petitioner,  is  (me  in  which  the  Circuit 
Court  of  the  District  of  Columbia,  upon  the 
authority  of  a  former  case  in  the  same  court 
in  which  no  opinion  is  reported,  held  tliat 
where  a  letter  containing  a  forged  check  was 
put  in  the  postofflce  at  Baltimore,  addressed 
to  a  person  in  Washington,  there  was  no 
uttering  of  the  forged  paper  in  Washington. 
United  States  y.  J^ympUm,  4  Cranch,  C.  C. 
809.  citing  United  States  y.  WHght,  2  Cranch, 
C.  C.  296.  In  Dana's  Case,  7  Benedict,  1,  a 
warrant  to  remoye  to  the  District  of  Colum- 
bia a  person  alleged  to  haye  printed  a  libel 
in  a  newspaper  published  in  New  York,  and 
circulated  by  his  authority  in  the  District  of 
Columbia,  was  refused  by  Mr,  Justice  Blatch- 
ford,  then  district  Judge,  not  because  the 
offense  could  not  be  punidied  in  the  District 
of  Columbia,  but  because  the  law  of  that 
District  proyided  for  its  prosecution  by  in- 
formation only,  and  was  therefore  unconsti- 
tutional. In  tfnited  States  y.  Comerford,  25 
Fed.  Rep.  902,  an  indictment  on  ^  8898  of 
the  Reyised  Statutes,  for  **  knowingly  de- 
positing or  causing  to  be  deposited*^  in  the 
postofflce  at  New  York  a  letter  containing 
obscene  matter  in  a  sealed  enyelope  addressed 
to  a  person  in  Texa^  was  quashed,  not  merely 
for  want  of  Jurisdiction  in  Texas,  but  be- 
cause the  court  held  that  the  act  did  not  con- 
stitute an  offense  under  that  Statute,  in  accord 
with  the  decision  of  this  court  at  the  present 
term  in  United  States  y.  Chase,  185  U.  8.  255 
[84:  117]. 

In  the  case  before  us,  the  offense  charged 
bein/c  an  offer  of  money,  or  a  tender  of  a 
contract  for  the  payment  ox  money,  contained 
in  a  letter  mailed  in  New  York  and  addressed 
to  a  postmaster  in  Connecticut,  to  induce 
him  to  yiolate  his  official  duty,  it  might  ad- 
mit of  doubt  whether  any  offense  against  tlio 
laws  of  the  United  States  was  conunittod 
until  the  offer  or  tender  was  known  to  the 
postmaster  and  might  haye  influenced  his 
mind.  But  there  can  be  no  doubt  at  all  that 
if  any  offense  was  conmiitted  in  New  York, 
the  offense  continued  to  be  committed  when 
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the  letter  reached  the  postmaster  in  Coniiecti- 
cut;  and  that  if  no  offense  was  committed 
[268]  ^  ^®^  York,  an  offense  was  committed  in 
Connecticut ;  and  that,  in  either  aspect,  the 
District  Court  of  the  United  States  for  the 
District  of  Connecticut  had  Jurisdiction  of 
the  charge  against  the  petitioner.  Whether 
he  might  have  been  indicted  in  New  York 
is  a  question  not  presented  by  thla  appenl. 
Order  o^ffhtMd* 


► 


ife  pcwU:  

In  the  Matter  of  WILLIAM 

Petitioner. 


:« ;^'l  I 


(8ee  8.  a  B0|>ort«r<B  ea.  48MIBL) 

Writ  fffwroT  to  itate  eouri,  tohm  iausd—ttrvd 
and  unu9udl  punishment,  tohat  it—anuim^' 
tion  cf  Oomtitution — 9lat$  decision,  when  re- 
tietoable^l4th  Amendment— power  ef  State 
^Nete  York  Late  infiieting  punishment  ^ 
death  by  eUctrioity,  eanstitutional. 

h  A  writ  of  error  to  the  highest  oouft  of  a  State 
Is  not  aJlowed  as  of  rlffht,  and  onsrht  not  to  be 
sent  out  when  thJs  ooart«  after  hearing.  Is  of  opln^ 
ion  that  the  iasue  of  the  writ  could  only  result  in 
the  afilrmanoe  of  the  judgment. 

&  Punishments  are  oruel  when  ther  iuTOlTe  tor- 
ture or  a  lingering  death;  but  the  punishment  of 
death  is  not  oruel,  within  the  meaning  of  that 
word  as  used  in  the  Constitution. 

&  The  decision  of  the  New  York  state  courts  sus- 
taining the  validity  under  the  State  Constitution 
of  the  New  York  Act,  prescribing  that  the  pun- 
ishment of  death  shall  be  by  eleotrloity  (chap.  480, 
Laws  of  186B),  is  not  re-examinable  here;  that  de- 
cision was  notagsinat  any  title,  right,  privilege 
or  immunity  speoiolly  set  up  or  claimed  by  the 
petitioner  under  the  Constitution  of  the  United 
States. 

i.  The  privileges  and  Immunities  arising  out  of  the 
nature  and  essential  character  of  the  national 
government,  and  granted  or  secured  by  the  Con- 
stitution of  the  United  States,  are  those  protected 
by  the  XlVth  Amendment  to  the  federal  Consti- 
tution. 

1  That  Amendment  was  not  designed  to  interfere 
with  the  power  of  the  State  to  protect  the  lives, 
liberties  and  property  of  its  dtisens,  and  to  pro- 
mote their  health,  peace,  morals,  education  and 
good  order. 

I.  Said  Statute  Inflicting  the  punishment  of  death 
by  electricity  is  within  the  legitimate  sphere  of 
the  legislative  power  of  the  State. 

f.  Said  Statute  does  not  amount  in  law  to  a  denial 
by  the  State  of  due  process  of  law  to  one  accused 
of  crime,  or  of  any  right  secured  to  him  by  the 
Constitution  of  the  United  States. 

.       .  ,.     fi^^-  ^8'  Original.1 
Argued  May  io,  18B0,    Decided  Maiy  tS,  1880. 


Soim.—AM  tojtaritdietion  in  the  UniUd  StaUe  Su- 
preme CowU  Where  federoU  queetlon  ariaes,  or  where 
are  drawn  In  «iie«eion  seotiitst,  tnaiy  or  ConetUu- 
Men,  see  notet  to  Martm  v.  Hunter,  4:  W;  Matthews 
T.  Zane.  2:  664;  WlUloms  v.  Norrls,  S:  Kh 

AatoSwrWOtetlonof  UnUedStaUe  Supreme  Court 
!!,^;^f''^!JS^^^^oeineon^lUAwtth8taU<X^ 
^^!^^,'^^^'^'rtesefeU>UeourUaetoeon^ 
ffl^SSL^  i?*  "f^^-^w  noees  to  Jaokson  v. 
kanl  ttm  Commercial  Bank  v.  Bucking. 

186  U.S. 


PETITION  for  a  writ  of  error  to  review  a 
judgment  of  the  Supreme  Court  of  the 
State  of  New  York  affirming  an  order  of  the 
County  Judge  of  Cayuga  County  remanding 
the  relator  to  the  custoKly  of  the  warden  of 
the  state  prison  at  Auburn  upon  a  bearing 
upon  habeas  corpus.  Said  judgment  of  the 
Supreme  Court  was  entered  upon  a  judgment 
of  the  Court  of  Appeals  vof  said  State,  affirm- 
ing a  previous  oraer  of  the  Supreme  Court. 
Apj^icationfor  writ  ef  error  denied. 

The  facts  are  stated  in  the  opinion. 

Mr,  Bogfer  II.  Sherman*  for  petitioner : 

We  assume  that  the  determination  of  ques- 
tions which  the  decisions  of  this  court  have 
left  open  will  not  be  reached  in  this  case 
upon  the  present  motion,  but  upon  the  re- 
tvun  to  the  writ  and  in  due  course  of  law. 

Spies  r.  lUinois,  128  U.  S.  164  (81 :  8Q. 

iTie  decision  below,  sustaining  the  Stat- 
ute, necessarily  inyolved  an  adjudication 
that  it  was  not  a  violation  of  the  Federal 
Constitution. 

Spencer Y. Merchant,  126U.  8.  8S8  (81:780). 

Due  process  of  law  to  deprive  a  person  of 
his  life  excludes  "cruel  and  unusual  ptmish- 
ment." 

Immunity  from  such  cruel  and  unusual 
punishment  is  a  privilege  of  citizens  of  the 
United  States  which  no  state  law  can  abridge. 

In  the  mode  of  execution,  or  in  the  impo- 
sition of  solitary  confinement,  or  in  the  ael- 
egation  of  the  judicial  f unctioiis  of  fixing 
the  day  of  death,  this  Statute  does  not  pre- 
scribe due  process  of  law. 

Wynehamer  v.  People,  18  N.  Y.  878 ;  David- 
son  V.  New  Orleans,  96  U.  S.  101,  102,  104 
(24 :  618,  619) ;  Den  v.  Hoboken  Land  db  Imp. 
&.  69  U.  S.  18  How.  276,  277  (16:  874)  ; 
StauglUer  House  Cases,  88  U.  8.  16  Wall.  118 
(21:  422). 

The  constitutional  provision  in  this  respect 
has  been  held  not  to  apply  to  state  courts. 
Its  principle,  however,  must  be  oonsid^ed 
as  part  of  the  common  law  of  each  State. 

8  Whart.  Crim.  Law,  g  8406. 

Due  process  of  law  excludes  cruel  and  un- 
usual punishment. 

Done  V.  People,  6  Park.  Crim.  Rep.  882- 
888 :  Lowenberg  v.  People,  87  N.  Y.  8^3. 

It  is  open  to  contention  in  this  court,  that 
the  provision  of  the  Fourteenth  Amendment, 
which  forbids  a  State  to  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  united  States, 
is  a  prohibition  to  the  State  to  impoae  cruel 
and  unusual  punishment. 

SIpies  V.  nUnois,  128  U.  S.  181.  166  (81 : 
80,  86)  ;  Strauder  v  Witt  Virginia,  100  U.  S. 
807  (26 :  666) ;  Brown  v.  Levee  Oomrs.  60 
Miss.  487;  2  Kent,  Com.  6.  8. 

This  Statute  of  New  York  imposes  cruel 
and  unusual  ptmishment. 

Sh^herd  v.  F^opU,  26  N.  Y.  406.  414. 

This  court  does  not  necessarily  follow  the 
decision  of  a  State  Legislature  upon  the  ques- 
tion whether  its  enactments  conflict  with  the 
Federal  Constitution.  The  inquiry  is  here 
original  and  independent,  without  regard  to 
legislative  forms. 

Ohio  L.  Ins.  d  T.  Oo.  v.  DeboU,  67  U  8. 
16  How.  482.  488  (14 :  1008,  1004)  ;  Pease  v. 
Peck,  69  U.  C.  18  How.  696  (16:  618) ;  Jesfer- 
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4(m  Branch  Bamk  ▼.  SkeUy,  66  U.  8.  1  Black, 
486  (17 :  178)  ;  Ufiited  SkUes  y.  Mvseatine,  75 
U.  8.  8  Wall.  682  (19 :  498)  ;  Douglass  v. 
Pike  County,  101  U.  8.  687  (25 :  971)  ;  Bur- 
ifess  Y.  Sdigman,  107  U.  8.  88  (27 :  865)  ; 
LouisviUe  A  N,  B.  Oo.  v.  PcUmes,  109  U.  8. 
-256  (27 :  926)  ;  Orenada  County  v.  Brogden, 
112  U.  8.  269  (28:  707)  ;  Pease  ▼.  Peek,  69 
U.  8.  18  How.  696  /(16 :  519) . 

What  in  the  8tate  of  New  York  is  a  cruel 
«nd  unusual  punishment  for  the  crime  of 
murder  is  a  question  of  federal  cognizance 
tinder  the  14th  Amendment,  although  it  in- 
volve the  construction  of  the  State  Constitu- 
tion, and  this  court  is  at  liberty  to  differ 
irom  the  court  of  appeals  thereupon. 

When  the  14th  Amendment  was  adopted, 
the  law  required  that  the  warrant  for  execu- 
tion should  specify  the  time  thereof. 

N.  Y.   Rev.  Stat  part  IV.,  chap.  1,  title 

This  requirement  is  something  more  than 
mere  rem^ial  or  administrative  process ;  and 
the  change  which  delegates  this  power  and 
duty  of  the  court  to  the  warden  of  the  state 
prison  has  been  considered  by  this  court  in 
Enparte  MedUv,  184  U.  8.  1  A)  (88 :  886) . 

The  court  will  take  Judicial  notice  of  the 

effect  of  this  Statute,  for  it  involves  a  law  of 

nature.     When  a  court  will  take  judicial 

notice,  it  will  inform  itself  at  its  discretion. 

It  was  proper  to  give  proof  addressed  to  this 

-discretion. 

Stephens,  Dig.  of  the  Law  of  Ev.  art.  58, 

.«ubd.  11 ;  United  States  v.  Tesehmaker,  63  U. 

€.  22  How.  892,  408  (16 :  858,  856)  ;  State  v. 

Wagner,  61  Me.  178 ;  MeKinnan  v.  Bliss,  21 

N.  Y.  206,  213.  217. 

The  Statute  is  so  repugnant  that  it  cannot 
t)e  enforced. 

United  States  t.  Cantril,  8  XT.  8.  4  Cranch, 
167  (2:  584). 

It  has  been  proved  in  this  case,  and  the 
>court  will  upon  this  proof  take  judicial  no- 
tice, that  the  State  of  New  York  is  so  enforc- 
ing its  Statute  as  in  all  human  probability 
to  torture  the  plaintiff.  This  plaintiff  is  en- 
titled to  the  protection  of  the  Federal  Con- 
^itution. 

Ex  parte  Virginia,  100  U.  8.  847  (25 :  680). 

A  penal  statute  which  is  in  general  lan- 
.^uage  broad  enough  to  cover  wrongful  acts, 
without  as  well  as  within  the  constitutional 
Jurisdiction,  cannot  be  limited  by  judicial 
construction  so  as  to  make  it  operate  only  on 
that  which  Congress  may  rightfully  pn^ibit 
4md  punish.  <> 

United  States  t.  Beese,  98  V.  8.  214,  221 
(28 :  568,  666)  ;  United  Statts  ▼.  Harris,  106 
XT.  8.  629,  642  (27:  290,  296)  ;  Baldmn  v. 
Franks,  120  U.  8.  686  (80 :  768)  ;  Trade-Mark 
Cases,  100  U.  8.  82,  98,  99  (26:  660,  658)  ; 
Hartung  v.  People,  22  N.  Y.  106. 

Mr,  Charles  F.  Tabor.  Atty-Oen,  of 
Kew  York,  for  respondent : 

An  imprisonment  under  a  judgment  can- 
cot  be  unlawful  unless  that  judgment  be  an 
4ibsolute  nullity,  and  it  is  not  a  nullity  if 
the  court  has  general  jurisdiction  of  the  sub- 
ject, although  it  should  be  erroneous. 

B8  porU  Watkins,  28  U.  8.  8  Pet.  202  (7 : 
«8). 

The  only  ground  od  which  this  court  irill 
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give  relief  on  habeas  corpus  to  a  prisoner 
under  sentence  of  another  court  is  the  want 
of  jurisdiction  in  such  court  over  the  person 
or  the  cause,  or  some  other  matter  rendering 
itsproceedings  void. 

Ex  parte  Suibold,  100  U.  8.  876  (26 :  718)  ; 
Be  Coy,  127  U.  8.  758  (82:  280). 

If  the  judgment  is  merely  erroneous,  the 
party  aggrieved  can  only  have  relief  by  writ 
of  error  or  other  process  of  review.  Ele  ain  • 
not  be  relieved  summarilv  by  habeas  corpus. 

People  V.  lAseomb,  60  N.  Y.  670 ;  Peopie  v. 
Jacobs,  66  N.  Y.  8 ;  People  v.  Brady,  56  N. 
Y.  192;  Ex  parte  Kaine,  8  Blatchf.  1. 

The  sentence  imposed  bv  the  court  cannot 
be  corrected  by  a  writ  of  habeas  corpus,  but 
only  by  appeal. 

Wilkerson  v.  Utah,  99  U.  8.  187  (26 :  848)  ; 
Lowenberg  v.  People,  27  N.  Y.  841,  842. 

The  writ  of  error  is  not  allowed  as  a  mattei 
of  right. 

TwitcheU  v.  Com,  74  U.  8  7  Wall.  821  (19 
223)  ;  Spies  v.  lUinois,  128  U.  8. 148  (81 :  80) 
Brooks  V.  Missouri,  124  U.  8.  894  (31 :  454) 
Bridge  Proprietors  v.  Hoboken  Land  d  Imp 
Co,  68  U.  8.  1  Wall.  148  (17 :  676)  ;  Chouteau 
V.  Gibson,  111  U.  S.  200  (28 :  400)  ;  Detroit 
City  B,  Co,  V.  Qutha/rd,  114  U.  8.  186  (29- 
118). 

Thia  court  will  not  take  jurisdiction  to 
review  the  action  of  a  state  court  if  the  fed- 
eral question  raised  here  was  not  raised  be- 
low. 

Santa  Cruti  County  v.  Santa  Cms  B  Co, 
111  U.  8.  861  (28:  456). 

The  Fourteenth  Amendment  to  the  Federal 
Constitution  has  not  been  violated  by  the 
Statute  in  question. 

Slaughter  House  Cases,  88  U.  8.  16  Wall.  86. 
77  (21 :  894.  409)  ;  New  York  City  v.  IfUn, 
86  U.  8.  11  Pet.  102,  189  (9 :  648,  662)  ; 
Presser  t.  lUimris,  116  U.  8.  266  (29 :  619)  : 
Kennard  v.  Louisiana,  92  U.  8.  488  (23 : 
479)  ;  Davidson  v.  New  Orleans,  96  U.  8.  104 
(24 :  619)  ;  Missouri  Pae,  R  Co,  ▼.  Humes, 
115  U.  8.  520  (29:  465). 

The  police  power  extends  to  the  protection 
of  the  lives,  health  and  property^oi  the  citi- 
zens, and  to  the  perservation  of  good  order 
and  the  public  morals. 

The  Le^islattire  cannot,  by  any  contract, 
devest  itself  of  its  police  power. 

Boston  Beer  Co,  ▼.  MassachusetU,  97  U.  8. 
88  (24:  989)  ;  Mugler  v.  Kansas,  128  U.  8. 
666  (81 :  211) ;  Minneapolis  d  St,  L,  B,  Ok 
V.  Beekwith,  129  U.  8.  26  (82 :  685);  Kidd  v. 
Pearson,  128  U.  8.  1  (82:  846)  ;  Hurtado  v. 
California,  110  U.  8.  616  (28 :  282)  ;  PoweU 
V.  Pennsylvania,  127  U.  8.  688  (82 :  266) . 

The  only  question  decided  by  the  court  of 
aopeals  was  **that  chapter  489  of  the  Laws 
of  1888  was  not  in  violation  of  section  6  of 
article  1  of  the  State  Constitution. "  That 
being  so,  the  decision  of  the  court  of  appeals, 
on  the  construction  of  the  Constitution  and 
Statute  of  New  York,  will  be  followed  by 
this  court. 

Elmwood  V.  Marcy,  92  U.  8.  289  (28 :  710) ; 
Fhirjield  v.  Gallitin  Oo.  100  U.  8.  47  (26 : 
644)  ;  Howe  Machine  Oo.  v.  Oage,  100  U.  8. 
677  (26 :  756)  ;  HaU  v.  De  Oufr,  96  U.  8. 
600  (24:  652)  ;  National  Basik  t.  Boston,  126 


U.  8.  68  v81:  698). 
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Jb  Btrtt  Ebmhi-bh. 


Mr.  CUrf  Jtatice  FaU«r  dellTcied  the 
Opinion  of  the  court : 

TUb  Is  an  application  for  a  writ  of  error 
to  tniDg  up  for  reriew  a  judgment  of  tlie 
supreme  court  of   the  State  of   New  Tork, 
affirming  an  order  of   the   county   judge  of 
Cayuga  Coustj,  remanding  the  relator  to  the 
cuatodf  of  die  warden  of  the  state  prison  at 
Auburn,  upon  a  hearing  upon  habeas  corpus. 
Tlie    Judgment    of    the  supreme  court  was 
entered  upon  a  Judgment  of  the  Court  of  Ap- 
peals of  the  State  of  New  York,  afSrminK  a 
previouB  order  of  the  supreme  court.    The 
application  was  origioally  presented  to  2' 
Ju4tia  Blatchford,  and,  upon  bis  suggestli 
was  permitted  to  be  made  in  open  court,  t 
has  been  heard  upon  full  argument. 

A  writ  of  error  to  the  highest  court  of  a 
State  ii  not  allowed  as  of  right,  and  ought 
not  to  be  sent  out  when  the  court  In  eesBion, 
after  hearing,  is  of  opinion  that  it  is  appar- 
ent upon  the  face  of  tlie  record  that  the  issue 
of  Uie  writ  could  only  result  In  the  affirm- 
ance of  the  Judgment.  SpiM  t.  iUinoM,  123 
U.  8.  181  [81:  80]. 

The  writ  of  habeas  corpus  was  allowed  on 
tbe  11th  day  of  June,  18^,  and  made  return- 
able iMfore  the  county   judge  of  Cayuga 
County.    The  petition  wasDled  by  one  Hatcb, 
and  stated  "that  William  Eemmler,  otherwise 
called  John  Hort.  is  impriaoned  or  restrained 
in  his  liberty  at  Auburn  state  prison,  in  the 
City  of  Auburn,   County   of  Cayuga,    State 
of  Now  Tork,  by  Charles  F.  Durslon,  ageot 
and  warden  of  Aubum  Btat«   prison,  having 
charge  thereof.     That  lie   has  not  been  com- 
mitted and  la  not  detained   by  Tirtue  of  any 
1      judgment,  decree,  final  order  or  prooeHs  Is- 
Bued  by  a  court  or  Judge  of  the  United  States, 
in  a  caae  where  euch  courts  or  Judges  have 
eiclustTe  jurisdiction  under  the  laws  of  the 
United   States,   or  have   acquired  exclusive 
Jurisdiction  by  the  commencement  of  legal 
proceedings  In  auch  a  court ;  nor  is  he  com- 
mitted or  detained  by  virtue  of  the  final  Judg- 
ment or  decree   of  a  competent  tribunal  of 
*^il''  **i  criminal  juriBdiction,  or   tbe  final 
order  of  such  a  tribunal  made  in  the  special 
proceeding   Instituted  for   any  cause  except 
to  punish  him  for  contempt :  or  by  virtue  of 
execution  or  oUje,  proceas  issued  upon 
each  A  Judgment,  decree  or  final  order.     -nTat 
_^_!   *   "/  Pf^tenso  of  the  impriBonment  or 
^^lle?^''^***  William   Kemmler,  other. 
fawtw™  ^°^-  5«<"^"'g  t»  the  best 

tSt  he  ™  •«'  "'  y™'   petitioner,  Is 

^Lt^  to  ^^y  K™''^  Jury  of  Erie 

i^^i^'Ju.  ■  in    the  first  degree ;  that 

lie  was  trie,  ^  ^^  ,  (,o„^  of  Oyt"      ' 

_.  1'  !.       ■  ■ 

day  of  Msi 


of  May, 
day  of 


that  thereafter  and  on  the 

389,   he  was  arraigned  in 

nd  terminer  for  sentence ; 

_    CoostitutioQ  of  the  State 

contrary  to  in  «U'd  ol   the   United  States,  and 

and  tiiely*f«  objection  dud  exception,  duly 

wu  imiJI    tWr«n    in   due  form  of  law,  he 


that,  contrar 
of  New  Yor^ 


™  pretendftj'^^^t,  warrant  or  mandate 
hereto  wineiiJo'^g'^rSde  a  part  of  this  peti- 
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erty  and  tlireaten«l  wiUi  deprivation  of  llfo 
without  due  process  of  law,  contrarv  to  tha 
Constitution  of  the  State  of  New  York  and  of 
the  United  States,  and  contraiy  to  his  obJeC' 
tlon  and  exception  thereto,  duly  and  timelr 
taken.  The  imprisonment  Is  stated  to  be  il- 
legal because  it  is  contrary  to  the  pTOvIsions 
of  each  of  said  Constitutions. " 

The  warden  of  the  Aubum  state  prison 
made  the  following  return ; 

"Firtt.  That  I  am  the  duly  appointed  and 
acting  warden  and  agent  of  the  Auburn  state 
prison,  and  on  tlie  said  11th  day  of  June, 
18S9,  and  before  the  said  writ  of  habeas  car- 
pus was  served  upon  and  came  to  me,  the 
said  William  Eemmler,  otherwise  called 
John  Hort,  was,  and  now  is,  in  my  custody 
and  detained  by  me  in  the  state  prison  at 
Aubum,  in  the  State  of  New  York,  under  and 
by  virtue  of  a  Judgment  of  the  Court  of  Oyer 
and  Terminer  of  the  Suite  of  New  York,  held 
In  and  for  Qse  County  of  Erie,  on  the  14th 
day  of  Hay,  1B89,  duly  cnnvicting  the  said 
William  EJemmler,  otherwise  called  John 
Hort,  of  murder  In  the  first  degree.  A  true 
copy  of  the  Judgment  roll  of  tbe  aforesaid 
conviction  is  hereto  attached  as  a  part  hereof, 
and  marked  'Exhibit  A  ' 

"And  said  William  Eemmler,  otherwise 
called  John  Hort,  is  also  detained  in  tnj 
custody  as  such  warden  and  agent  under  and 

S'  virtue  of  a  warmut  signed  by  tUe  Hon. 
enry  A.  Childs,  the  justice  of  tlie  supieme 
court  before  whom  the  said  WlHiam  Kemm- 
ler, otherwise  called  John  Hort.  was,  .is  afun;. 
said,  duly  tried  and  convicted,  and  which 
said  warrant  was  dulj;  issued  in  pursuanca 
of  the  aforesaid  conviction,  and  in  compliance 
with  the  provisions  of  the  Code  of  Crimiaal 
Prowdure,  relating  thereto,  a  copy  of  which 
said  warrant  is  hereto  annexed  as  a  part  here- 
of, and  marked  'Exhibit  B.' 

'Seoond.  And  I,  the  said  Charles  F.  Dura- 
ton,  agent  and  warden  of  Auburn  state  prison, 
do  m&e  a  further  return  and  allege  as  I  bid 
advised  and  verily  believe  to  be  true,  that  the 
said  William  Kemmler, otherwise  called  John 
Hort,  was  not  sentenced  as  hereinbefore  set 
forth,  to  undergo  a  cruel  and  unusual  punish, 
meat,  contrary  to  the  provisions  of  the  Con- 
stitution of  iat  State  of  New  Tork  and  iha 
Constitution  of  the  United  States. 

"And  I  do  further  allege  that  the  said  tm- 
iriaonment  and  resliaint  of  the  said  Willinnv 
ileminler,  otherwise  called  John  Hort,  ardtU« 
deprivation  of  his  liberty  and  the  threatened 
deDrlvation  of  life,  are  not  without  due  proc- 
BH  at  It"  "^<l  "re  not  contrary  to  the  pro- 
islons  of  the  Constitution  of  the  State  of 
■Vbw  Tork  or  the  Constitution  of  '.-le  United 
Stlt«8  88  alleged  In  the  petition  upon  whitli 
said  writ  of  habeas  corpus  was  granted. 

-I  do  further  allege,  as  I  am  advised,  tha.* 
the  said  judgment  of  conviction  hereinbetor^ 
set  forth,  and  the  aforesaid  warrant  and  tli«» 
Dunisbwpnt  and  deprivation  of  liberty  &tt<l 
the  threatened  deprivation  of  life  of  the  s&l^ 
Williani  Kemmler,  otherwise  called  Joh^ 
TTnrt  thereunder,  are  fully  warranted  by  U^^ 
nTOTiBlonaof  chapter  488  of  thelawiof  18aa^ 
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which  is  a  valid  enactment  of  the  Legisla- 
ture of  the  State  of  New  York,  and  it  is  not 
in  conflict  with  or  in  violation  of  the  provis- 
ions  of  the  Constitution  of  the  State  of 
New  York  or  the  Constitution  of  the  United 
States. 

''And  I  hold  the  said  William  Eemmler, 
otherwise  called  John  Hort,  under  and  by 
virtue  of  no  other  authoriV  than  as  herein- 
before set  forth." 

Copies  of  the  indictment  of  Eemmler,  other- 
wise called  Hort,  for  the  murder  of  Matilda 
Zeigler,  otherwise  called  Matilda  Hort,  the 
judgment  and  sentence  of  the  court,  and  the 
warrant  to  the  warden  to  execute  the  sentence, 
were  attached  to  the  petition  and  return.  The 
conclusion  of  the  warrant,  pursuing  the  sen- 
tence, was  in  these  words :  **Now,  therefore, 
you  are  hereby  ordered,  oonmianded  and  re- 
quired to  execute  the  said  sentence  upon  him, 
tne  said  William  Eemmler,  otherwise  called 
John  Hort,  upon  some  day  within  the  week 
commencing  on  Monday,  the  24th  day  of  June, 
in  the  vear  of  our  Lord  one  thousand  eight 
hundrea  and  eighty-nine,  and  within  the 
walls  of  Auburn  state  orison,  or  within  the 
yard  or  inclosure  adjoining  thereto,  by  then 
and  there  causing  to  pass  through  the  body 
of  him,  the  said  William  Eemmler,  other- 
wise called  John  Hon,  a  current  of  electricity 
of  sufficient  intensity  to  cause  death,  and  that 
the  application  of  such  current  of  electricity 
be  continued  until  he,  the  said  William 
Eemmler,  otherwise  called  John  Hort,  be 
dead." 

Upon  the  return  of  the  writ  before  the  county 
judge,  counsel  for  the  petitioner  offered  to 
prove  that  the  infliction  of  death  by  the  ap- 
plication of  electricity  as  directed  "is  a  cruel 
and  unusual  punishment,  within  the  mean- 
ing of  the  Constitution,  and  that  it  cannot 
therefore  be  lawfully  injflicted,  and  to  estab- 
lish the  facts  upon  which  the  court  can  pass, 
as  to  the  charactei  of  the  penaltv.  The  al- 
tomey-general  objected  to  the  taKinff  of  tes- 
timony as  to  the  constitutionality  of  wis  law, 
on  tiie  ground  that  the  court  has  no  authority 
to  take  such  proof.  The  objection  was  there- 
upon overruled,  and  the  attorney-general  ex- 
cepted." A  voluminous  mass  of  evidence 
was  then  taken  as  to  the  effect  of  electricitv 
as  an  agent  of  death.  And  upon  that  evi- 
dence it  was  argued  that  the  punishment  in 
that  form  was  cruel  and  unusual  within  the 
inhibition  of  the  Constitutions  of  the  United 
States  and  of  the  State  of  New  York,  and 
that  therefore  the  Act  in  question  was  uncon- 
stitutional. 

The  county  Judge  observed  that  the  "Con- 
stitution of  the  United  States  and  that  of  the 
State  of  New  York,  in  language  almost 
identical,  provide  against  crueiana  inhuman 
punishment,  but  it  may  be  remarked,  in 
passing,  that  with  the  former  we  have  no 
present  concern,  as  the  prohibition  therein 
contained  has  no  reference  to  punishments  in- 
flicted in  state  courts  for  crimes  against  the 
State,  but  is  addressed  solely  to  the  national 
government  and  operates  as  a  restriction 
on  Its  power.  *  He  held  that  -the  presumption 
of  constitutionality  had  not  been  overcome 
bj  tbe  prisoner,  because  be  had  not  "made  it 
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appear  by  proofs  or  otherwise,  beyond  docbt, 
that  the  Statute  of  1888  in  regard  to  the  in- 
fliction of  the  death  penalty  provides  a  cruel 
and  unusual,  and  therefore  unconstitutional, 
punishment,  and  that  a  force  of  electricity 
to  kill  any  human  subject  with  celerity  and 
certainty,  when  scientiflcally  applied,  can- 
not be  generated."  He  therefore  made  an 
order  dismissing  the  writ  of  habeas  corpus, 
and  remanding  the  relator  to  the  custody  of 
the  respondent.  From  this  order  an  appeal 
was  taken  to  the  supreme  court,  which 
affirmed  the  judgment  of  the  county  judge. 
The  supreme  court  was  of  opinion  {Bb^jU 
V.  Duraion,  55  Hun,  64)  that  it  was  not  com 

getent  to  support  the  contention  of  the  relator 
y  proofs  aliunde  the  Statute ;  that  there  was 
nothing  in  the  constitution  of  the  government 
or  in  the  nature  of  things  giving  any  color 
to  the  proposition  that,  upon  a  mere  question 
of  fact  involved  in  legislation,  the  judgment 
of  a  court  is  superior  to  that  of  the  Legisla- 
ture itself,  nor  was  there  any  authority  for 
the  proposition  that  in  respect  to  such  ques- 
tions, relating  either  to  the  manner  or  the 
matter  of  legislation,  the  decision  of  the 
Lefl^islature  could  be  reviewed  by  the  court : 
and  that  the  presumption  that  the  Legislature 
had  ascertained  the  facts  necessary  to  deter- 
mine that  death  by  the  mode  prescribed  was 
not  a  cruel  punismnent,  was  conclusive  upon 
the  court.  And  Dwiffht,  /.,  delivering  the 
opinion,  also  said:  ^We  have  read  with 
much  interest  the  evidence  returned  to  the 
county  judge,  and  we  agree  with  him  that 
the  burden  of  the  proof  is  not  successfully 
borne  by  the  relator.  On  the  contrary,  we 
think  that  the  evidence  is  clearly  in  favor  of 
the  conclusion  that  it  is  within  ea^  reach  of 
electrical  science  at  this  day  to  so  generate 
and  apply  to  the  person  of  the  convict  a 
current  of  electricity  of  such  known  and 
sufficient  force  as  certainly  to  produce  in- 
stantaneous, and  therefore  painless,  death." 
From  this  judgment  of  the  supreme  court 
an  appeal  was  prosecuted  to  the  court  of  ap- 
peals, and  the  order  appealed  from  waa 
affirmed.  It  is  said  in  the  opinion  by 
O'Brien,  /.;  "The  only  Question  involved 
in  this  appeal  is  whether  this  enactment  is  in 
conflict  with  the  provision  of  the  State  Con- 
stitution which  forbids  the  infliction  of  croel 
and  unusual  punishment.  ...  If  it 
cannot  be  made  to  appear  that  a  law  Is  Id 
conflict  with  the  Constitution,  by  argument 
deduced  from  the  language  of  the  law  itself 
or  from  matters  of  whicb  a  court  can  take 
judicial  notice,  then  the  Act  must  stand. 
The  testimony  of  expert  or  other  witnesses 
is  not  admissible  to  show  that  in  carrying 
out  a  law  enacted  by  the  Legislature  some 

g revision  of  the  Constitution  may  possibly 
e  violated."  Tlie  determination  of  the 
Legislature  that  the  use  of  electricity  as  an 
agency  for  producing  death  constituted  » 
more  humane  method  of  executing  the  Judg- 
ment of  the  court  in  capital  cases,  was  held 
conclusive.  The  opinion  concludes  as  fol- 
lows: "We  have  examined  this  testimony 
and  can  find  but  little  in  it  to  warrant  the 
belief  that  this  new  mode  of  execution  is 
cruel,  within  the  meaning  of  the  Constitu- 
tion, though  it  is  certainly  unusual.    On  the 
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required  of  penoos  oommltted  in  orimiiial 
oases,  to  eluae  the  benefit  of  the  laws  made  for 
the  liboiy  of  the  snbjects ;  and  excessiTO  fines 
haTO  been  imposed ;  and  illegal  andcmel  pun- 
ishment inflicted,"— it  is  declared  that  ^ez- 
cessiTO  bail  ought  not  to  be  required,  nor  ex* 
cessive  fines  imposed,  nor  cruel  and  unusual 
punishments  inflicted."  Stat  1  W.  ft  M. 
chap.  2.  This  Declaration  of  Rights  had 
reference  to  the  acts  of  the  ezecutlTO  and 
ludicial  departments  of  the  goTemment  of 
England;  but  the  languag^e  in  question  as 
usmL  in  the  Constitution  of  the  State  of  New 
York  was  intended  particularly  to  operate 
upon  the  Legislature  of  the  State,  to  whose 
control  the  punishment  of  crime  was  almost 
wholly  confided.    So  that,  if  the  punishment 

Sresonbed  for  an  offense  against  the  laws  of 
le  State  were  manifestly  cruel  and  unusual, 
as  burning  at  the  stake,  crucifixion,  breaking 
on  the  wheel  or  the  like,  it  would  be  the 
duty  of  the  courts  to  adjudge  such  penalties 
to  be  within  the  constitutional  pronibition. 
And  we  think  this  equally  true  of  the  Eighth 
Amendment,  in  its  application  to  Ck>ngress. 

In  Wilkerion  y.  Utah,  99  U.  S.  180,  185 
[25 :  845,  8471.  Mr.  Justice  Clifford,  in  deliy- 
ering  the  opinion  of  the  court,  referring  to 
Blackstone,  said:  "Difficulty  would  attend 
the  effort  to  define  with  exactness  the  extent 
of  the  constitutional  proyision,  which  pro- 
yides  that  cruel  and  unusual  punishments 
shall  not  be  infiicted ;  but  it  is  «ife  to  affirm 
that  punishments  of  torture,  such  as  those 
mentioned  by  the  commentator  referred  to, 
and  all  others  in  the  same  line  of  unneces- 
sary cruelty,  are  forbidden  by  that  Amend- 
ment to  the  Constitution. "  Ininishments  are 
cruel  when  they  inyolye  torture  or  a  linger- 
ing death ;  but  the  punishment  of  death  is 
not  cruel,  within  the  meaning  of  that  word 
as  used  in  the  Constitution.  It  implies 
there  something  inhuman  and  barbarous, 
something  more  than  the  mere  extinguish- 
ment of  life. 

The  courts  of  New  York  held  that  the 
mode  adopted  in  this  instance  might  be  said 
to  be  unusual  because  it  was  new,  but  that 
it  could  not  be  assumed  to  be  cruel  in  the 
light  of  that  common  knowledge  which  has 
stamped  certain  punishments  as  such;  that 
it  was  for  the  Legislature  to  say  in  what 
manner  sentence  of  death  should  be  executed ; 
that  this  Act  was  passed  in  the  effort  to  de- 
yise  a  more  humane  method  of  reaching  the 
result;  that  the  courts  were  bound  to  pre- 
sume that  the  Legislature  was  possessea  of 
the  facts  upon  which  it  took  action;  and 
that  by  eyiaence  taken  aliunde  the  Statute 
that  presumption  could  not  be  overthrown. 
They  went  further,  and  expressed  the  opin- 
ion that  upon  the  eyidence  the  Legislature 
had  attained  by  the  Act  the  object  had  in 
Tiew  in  its  passafi;e. 

The  decision  of  the  state  courts  sustaining 
the  yalidity  of  the  Act  under  the  State  Con- 
stitution is  not  re-examinable  here,  nor  was 
that  decision  against  any  title,  right,  priyi- 
lege  or  immunity  specially  set  up  or  claimed 
by  the  petitioner  under  the  Constitution  of 
the  United  States. 

Treatincr  it  as  Inyolying  an  adjudication 
tliat  the  Statute  was  not  repugnant  to  the 
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Federal  Constitution,  that  conclusion  was  so 
plainly  right  that  we  should  not  be  justified 
In  allowing  the  writ  upon  the  ground  that 
error  might  haye  supervened  therein. 

The  Fourteenth  Amendment  did  not  radl*  c^^o  | 
cally  change  the  whole  theory  of  the  rela*  l****-' 
tions  of  the  state  and  federal  governments 
to  each  other,  and  of  both  governments  to 
the  people.  The  same  person  may  be  at  the 
same  time  a  citizen  of  tne  United  States  and 
a  citizen  of  a  State.  Protection  to  life,  lib* 
erty  and  property  rests,  primarily,  with  the 
States,  and  tne  Amendment  furnishes  an  ad* 
ditional  guaranty  against  any  encroachment 
by  the  States  upon  those  fundamental  rights 
which  belcmg  to  citizenship,  and  which  the 
state  governments  were  created  to  secure. 
The  pnvileges  and  immunities  of  citizens  of 
the  United  States,  as  distinguidied  from  the 

Srivi leges  and  immunities  of  citizens  of  the 
tates,  are  indeed  protected  by  it ;  but  those 
are  privileges  and  immunities  arising  out  of 
the  nature  and  essential  character  of  the  na- 
tional government,  and  granted  or  secured  by 
the  Constitution  of  the  United  States.  United 
States  V.  Oruikshank,  92  U.  S.  542  [28 :  588]  ; 
Slaughter  House  Cases,  88  U.  S.  16  Wall.  86 
[21:  894]. 

In  Hurtado  y.  CaXifamia,  110  U.  8.  616, 
584  [28 :  282.  288],  it  is  pointed  out  by  Mr, 
Justtee  Matthews,  speaking  for  the  court, 
that  the  words  ''due  process  of  law,"  as  used 
in  the  Fifth  Amendment,  cannot  be  regarded 
as  superfluous,  and  held  to  include  the  mat- 
ters specially  enumerated  in  that  article, 
and  tt^t  when  the  same  phrase  was  employed 
in  the  Fourteenth  Amendment  it  was  used  in 
the  same  sense  and  with  no  greater  extent. 
As  due  process  of  law  in  the  Fifth  Amend- 
ment referred  to  that  law  of  the  land  which 
derives  its  authority  from  the  legislative 
powers  conferred  on  Congress  by  the  Consti- 
tution of  the  United  States,  exercised  within 
the  limits  therein  prescribed,  and  interpreted 
according  to  the  principles  of  the  common 
law,  so,  in  the  Fourteenth  Amendment,  the 
same  words  refer  to  that  law  of  the  land  in 
each  State,  which  derives  its  authority  from 
the  inherent  and  reserved  powers  of  the 
State,  exerted  within  the  limits  of  those  fun- 
damental principles  of  liberty  and  lustice 
whidi  lie  at  the  base  of  all  our  civil  and  polit- 
ical institutions.  Undoubtedly  the  Amend- 
ment forbids  any  arbitrary  dfeprivation  of 


administration  of  criminal  justice,  requires 
that  no  different  or  higher  punishment  shall 
be  imposed  upon  one  than  is  imposed  upon 
all  for  like  offenses.  But  it  was  not  designed 
to  interfere  with  the  power  of  the  State  to 

f protect  the  lives,  liberties  and  property  of 
ts  citizens,  and  to  promote  their  health, 
peace,  morals,  education  and  good  order. 
Barbier  y.  OmnoUtf,  118  U.  B.  27,  81  [28: 
928,  925]. 

The  enactment  of  this  Statute  was  in  it- 
self within  the  legitimate  sphere  of  the  leg- 
islative power  of  the  State,  and  in  the  ob- 
servance of  those  genera]  rules  prescribed  by 
our  systems  of  jurisprudence ;  and  the  Leg- 
islature of  the  State  of  New  York  determined 
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In  Mrs.  Smith's  will,  and  those  shares  were 
iransferred  on  the  books  of  the  company  to 
the  name  of  the  defendant,  as  trustee;  and 
on  November  17,  1868,  the  company  made 
oat  and  delivered  to  the  defendant,  as  trustee, 
a  certificate  for  the  five  hundred  and  sixty 
shares. 

The  defendant  paid  to  the  plaintiff  from 
time  to  time  the  dividends  uterwards  de- 
clared on  the  five  hundred  and  sixty  shares, 
but  never  transferred  to  her  the  two  hundred 
and  eighty  new  shares. 

The  court  dismissed  the  bill,  and  delivered 
an  opinion  reported  in  4  Mackey,  180;  and 
the  plaintiff  appealed  to  this  court. 

Mr,  Henry  E*  DaTls,  for  appellant: 

The  new  shares  are  in  effect  and  in  sub- 
ftance  a  stock  dividend. 

Hwyper  v.  EowiUr,  18  Price,  774. 1  McClel. 
5!^,  586 ;  Clarkson  v.  Clarkmm,  18  Barb.  646, 
057 ;  DOand  v.  WiUicmi,  101  Mass.  571,  574 ; 
Jiand  V.  HubbfU,  115  Mass.  461 ;  Com,  v.  Pitts- 
burgh,  F&rt  W.  db  C,  R  Co,  74  Pa.  88 ;  JSW- 
inf  V.  New  York  Gent,  db  E,  R,  R  Co,  89  U. 
h.  22  Wall.  604,  685,  686  (22:  840,  848). 

The  tenant  for  life  of  stock  is  entitled  to 
all  dividends  declared  thereon  during  his 
life,  irrespective  of  the  time  when  they  were 
earned,  provided  only  that  they  do  not  im- 
pair the  capital  of  the  trust  fund. 

Bates  V.  MaeKinley,  81  Beav.  280;  Richard- 
son V.  Richardson,  76  Me.  570;  Ooodtoin  v. 
Hardy,  bl  Me.  148;  Jermain  t.  Lake  8hors  d 
Jtf.  8.  R  Co,  91  N.  Y.  ^BS:  Paris  v.  Paris,  10 
Ves.  Jr.  185;  Brander  v.  brander,  4  Ves.  Jr. 
£00;  Irving  t.  Eoustoun,  4  Paton,  8c.  App. 
Cas.  521;  Clapton  v.  Qresham,  10  Yes.  Jr. 
1288:  Witts  v.  SUere.  18  Yes.  Jr.  868;  Barclay 
V.  Wainewriaht,  14  Yes.  Jr.  66;  Price  v.  An- 
derson, 15  8im.  478;  Johnson  v.  Johnson,  16 
Jur.  714;  Murray  v.  Olasse,  17  Jur.  816;  Oum- 
ing  T.  BosweU,  2  Jur.  N.  8.  1005;  Norris  v. 
Harrison,  2  Madd.  268;  Hooper  v.  Rossiter, 
18  Price.  774,  1  McClel.  586;  Rs  Barton's 
Trust,  L.  R.  6  Eq.  288;  Hill,  Trustees.  886; 
Jfinot  V.  Paine,  99  Mass.  101;  Clarkson  t. 
Olarkson,  18  Barb.  646;  Simpson  t.  Moore,  80 
Barb.  688;  Re  Woodruff,  Tuck.  58;  RePoUock, 
8  Redf.  100;  Whitney  v.  Phcmix,  4  Redf.  180: 
Marp^s  App,  28  Pa.  868;  Wiltbank^s  App.  64 
Pa.  266;  ifosi^s  App,  88  Pa.  264;  Biddies  App. 
99  Pa.  278;  Vintot?s  App.  Id.  484;  VanBoren 
r.  Olden,  19  N.  J.  Eq.  176;  AMiurst  v.  Field, 
«6  N.  J.  Eq.  1;  WheelerY.  Perry,  18  N.  R  807; 
fjord  V.  Brooks,  52  N.  H.  72;  Pieres  t.  Bur- 
roughs, 58  N.  H.  802;  Miller  t.  Querrard,  67 
6a.  284. 

Mr,  J.  HvbleT  Ashton*  for  appellee : 

The  term  ''dividends"  was  eviaently  used 
in  the  will  in  its  ordinary  acceptation  of 
moneys  paid  out  of  profits  by  a  corporation 
to  its  shareholders. 

Hicks  V.  SaUitt,  8  DeG.  M.  ft  O.  798. 

The  term  ''dividend,"  when  applied  to 
corporate  stock,  imports  only  a  division  of 
money. 

T(tftY,  Hartford,  P,  dF.  ROo,  8R.  I.  888. 

A  dividend  is  money  paid  cut  of  the  profits 
by  a  corporation  to  its  shareholders. 

Loekhart  v.  Van  Alstyne,  81  Mich.  79; 
HyaU  T.  Alien,  56  N.  Y.  558 ;  King  v.  Pat- 
erson  dK  R  R  Cb.  29  N.  J.  L.  87. 


The  term  "  di  vidends''^  obviously  used  as 
meaning  the  same  thing  as  the  word  *  in- 
come." 

The  profits  of  a  corporation  remain,  while 
undiviaed,  part  of  the  capital  of  the  corpor- 
ation, and  tne  interest  tnerein,  represented 
bv  each  certificate  of  a  share  of  stocK,  is  part 
01  the  capital,  and  not  of  the  income,  of  that 
share,  as  between  those  entitled  to  successive 
rights  in  the  share. 

Minat  v.  Paine,  99  Mass.  101;  Rand  v. 
Hubbell,  115  Mass.  474 ;  Gifford  v.  Ihompson, 
Id.  480;  Williams  v.  Western  U,  Tdeg,  Co, 
98  N.  Y.  162 ;  Taylor,  Priv.  Corp.  §  801. 

The  term  "diviaends"  as  used  in  this  will 
does  not  include  any  newly  created  shares 
awarded  to  the  appellee  upon  an  increase  of 
the  capital  stock  of  the  corporation. 

Reed  t.  Head,  6  Allen.  177;  Barrus  v.  Kirk- 
land,  8  Gray.  512;  Atkins  v  Albree,  12  Allen. 
861;  Kinmonth  v.  Brigham.  6  Allen.  270;  Rand 
V.  Hubbell,  116  Mass.  461;  Gifford  v.  Thompson, 
Id.  478;  2few  Haven  v.  City  Bank,  81  Conn. 
106;  Gray  Y.Portland  Bank^Z'ilLtM.dH',  Kid- 
fnan  w.  Bowman,  58  111.  444;  State  v.  Smith,  48 
Yt  266;  Bousman  v.  Wisconsin  d  L.  8,  Min. 
dS.  Co.  40  Wis.  418;  Atkins  t.  Albree,  12 
Allen.  861. 

The  shures  here  in  controversy  were  award- 
ed to  the  appellee  as  representing  an  interest 
in  the  permanent  and  capitalized  property  of 
the  company ;  and  therefore  thev  cannot  be 
deemed  income  of  the  original  shares  in  the 
meaninff  of  the  will,  but  an  accretion  to  the 
capital  held  in  trust,  and  which  is  to  go  to 
appellee  absolutely  on  the  death  of  the  ap- 
pellant. 

State  V.  Morristown  F,  Asso.  28  N.  J.  L. 
195;  BurraU  v.  Bushwick  R.  Co,  76  N.  Y. 
211 ;  WiUiams  t.  Western  U.  Tdeg,  Co,  98  N. 
Y.  182;  PraU  t.  PraU,  88  Conn.  446;  Minot 
V.  Paine,  99  Mass.  107 ;  Rand  v.  HubbeU,  115 
Mass.  474 ;  Mou's  App,  88  Pa.  269. 

The  shares  in  controversy  do  not  constitute 
income  of  the  original  shares  for  appellant's 
benefit  under  the  will  of  the  testatrix. 

Hooner  v.  Rossiter,  18  Price,  774, 1  McaeL 
627;  Re  Barton's  Trust,  L.  R  6  Eq.  288;  At- 
kins  T.  Albree,  12  Allen.  859;  Beland  v.  Wil- 
liams^ 101  Mass.  671;  Leland  w.  Hayden,  102 
Mass.  642;  Heard  v.  Eldredge,  109  Mass.  258; 
Rand  t.  Hubbea,  116  Mass.  461;  Gifford  t. 
Thomps(m,  Id.  478;  BiddUs  App.  99  iPa.  282; 
MiUen  t.  Gumrard,  67  Ga.  284. 

Mr.  Justice  Gimj  delivered  the  opinion 
of  the  court : 

The  question  presented  by  the  claims  made 
in  the  bill  and  answei-,  and  by  the  arsiiments 
of  counsel,  is  whether  the  two  hundred  and 
eighty  new  shares  of  stock  in  the  Washin|rtoD 
Gaslight  Company  are  to  be  treated  as  dlYi- 
dends,  to  the  whole  or  part  of  the  principal 
of  which  the  plaintiff  is  entitled .  under  the 
will,  or  are  to  be  treated  as  an  increase  of 
the  capital  of  the  trust  fund,  and  the  plain- 
tiff therefore  entitled  to  receive  only  tiia  in- 
come thereof. 

The  court  below  held  that  the  new  shares 
must  be  treated  as  capital,  the  income  only 
of  which  was  payable  to  the  plaintiff.  She 
contends  that  tne  new  shares  are  in  the  nature 
of  a  dividend,  to  the  whole  of  which  she  is 

186  V.  8. 
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^entitled,  or,  if  that  poeition  should  not  be 
m&intained,  that  so  much  of  tibie  new  shares 
<a3  represents  earnings  made  by  the  corpora-' 
l^ioxi.  since  the  death  of  the  testatrix  ^ould 
l3e  lield  to  be  income  payable  to  her.  Upon 
Cull  consideration  of  the  case,  on  reason  and 
Autliority,  this  court  is  of  opinion  that  the 
<leoi8ion  below  is  correct. 

mie  distinction  between  the  title  of  a  cor- 
S>oration,  and  the  interest  of  its  members  or 
stockliolders,  in  the  properly  of  the  corpora- 
t^ion,  is  familiar  and  well  settled.  The 
o^v^ziership  of  that  property  is  in  the  corpora- 
tion, and  not  in  the  holders  of  shues  of  its 
•tock.  The  interest  of  each  stockholder  con- 
sists in  the  right  to  a  proportionate  part  of 
tike  profits  whenever  dividends  are  declared 
by  tne  corporation,  during  its  existence  under 
its  cliarter,  and  to  a  like  proportion  of  the 

Sropertv  remaining,  upon  the  termination  or 
iasolution  of  the  corporation,  after  payment 
of  its  debts.  Van  Allen  ▼.  JSblan,  70  U.  8. 
S  Wall.  578,  584  [18:  229,  2841;  Delaware 
Itcuilroad,   Tm,  85  U.  8.  18  Wall.   206,    280 

tai  :   888,  896] ;  Tmneeeee  ▼.    Whitworth,  117 
r.    S.    129,  186  [29 :  880,  882]  ;  New  Orleans 
▼.   jaknjLstan,  119  U.  8.  265,  277  [80 :  411,  415] . 
2A!oney  earned  by  a  corporation  remains  the 
prox>erty  of   the  corporation,   and  does  not 
become  the  property  of  the  stockholders,  un- 
less and  until  it  is  distributed  among  them 
\yy    tlie  coiporation.      The   corporation   may 
-treat;  it  and  deal  with  it  either  as  profits  of 
its  l>iisine88,  or  as  an  addition  to  its  capital. 
.A^ctine  in  good  faith  and  for  the  best  inter- 
ests   ox    all  concerned,  the  corporation  may 
•distribute  its  earnings  at  once  to  the  sto<^- 
IxoldLers  as  income ;  or  it  may  reserve  part  of 
tlie   earnings  of  a  prosperous  year  to  make 
mip    for  a  possible  lack  of  profits  in  future 
^ears ;  or  it  may  retain  portions  of  its  earn- 
ings and  allow  them  to  accumulate,  and  then 
1x1  vest  them  in  its  own  works  and  plant,  so 
tfLS  to  secure  and  increase  the  permanent  value 
of  its  property. 

\Vnich  of  these  courses  shall  be  pursued  is 
«o  be  determined  by  the  directors,  with  due 
xe^ard  to  the  conaition  of   the  company's 

f  property  and  affairs  as  a  whole ;  and,  unless 
n  case  of  fraud  or  bad  faith  on  their  part, 
-tiheir  discretion  in  this  respect  cannot  be  con- 
trolled by  the  courts,  even  at  the  suit  of 
owners  of  preferred  stock,  entitled  by  express 
agreement  with  the  corporation  to  dividends 
at  a  certain  yearly  rate,  **in  preference  to 
the  payment  of  any  dividend  on  the  oonmion 
stock,  but  dependent  on  the  profits  of  each 
particular  yw,  as  declared  by  the  board  of 

^^'^"-     .?J!^'^^^*  L.  M  d:  W.  B.  Co, 
l^^^ifcA»^»,  119  U.  8.  206,  804,  807  [80 :  868, 

Beserved  ^d  accumulated  earnings,  so  long 
««  they  are  held  and  invested  by  the  corpora- 
??f .  oeing  part  of  its  corporate  property,  it 
loijows  that  the  interest  therein,  represented 
v7  each  share,  is  caoital   and  not  income,  of 
J^t  Bhare,  as  between  the  tenant  for  life  and 
^"^'"^♦^^^^  legal  or  equitable,  thereof, 
jriiether  the  gaimi  1m/l  oroflts  of  a  corpora- 
tion   should  be^iJ'tJ^estld   and  apportioned 
«« to  inoiease  the  val« Jnf  i^b  shai^  of  stock. 


of  remainder  in  fee ;  or  should  be  distrib- 
uted and  paid  out  as  income,  to  the  tenant 
for  life  or  for  years,  excluding  the  remain- 
derman from  any  participation  therein, — is  a  [5591 
question  to  be  determined  by  the  action  of 
the  corporation  itself,  at  such  times  and  in 
such  manner  as  the  fair  and  honest  adminis- 
tration of  its  whole  property  and  business 
may  require  or  permit,  and  by  a  rule  appli- 
cable to  all  holders  of  like  shares  of  its  stock; 
and  cannot,  without  producing  great  embar- 
rassment and  inconvenience,  be  left  open  to 
be  tried  and  determined  by  the  courts,  as  often 
as  it  may  be  litigated  between  persons  claim- 
ing successive  interests  under  a  trust  created 
by  the  will  of  a  single  shareholder,  and  by 
a  distinct  and  separate  investigation,  throuffn 
a  master  in  chancery  or  otherwise,  of  the 
affaire  and  accounts  of  the  corporation,  as  of 
the  dates  when  the  provisions  ,of  the  will  of 
that  shareholder  tal^  effect,  and  with  regard 
to  his  shares  only. 

In  ascertaining  the  rights  of  such  persons, 
the  intention  of  the  testator,  so  far  as  mani- 
fested by  him,  must  of  course  control ;  but 
when  he  has  given  no  special  direction  upon 
the  question  as  to  what  shall  be  considered 
principal  and  what  income,  he  must  be  pre- 
sumed to  have  had  in  view  the  lawful  power 
of  the  corporation  over  the  use  and  appor- 
tionment of  its  earnings,  and   to  have  in- 
tended that  the  determination  of  that  ques- 
tion should  depend  upon  the  regular  action 
of  the  corporation    with    regard    to    all  its 
shares. 

Therefore,  when  a  distribution  of  earnings 
is  made  by  a  corporation  among  its  stock- 
holdere,  the  question  whether  such  distribu- 
tion is  an  apportionment  of  additional  stock 
representing  capital,  or  a  division  of  profits 
and  income,  depends  upon  the  substance  and 
intent  of  the   action  of  the   corporation,  aa 
manifested  by  its  vote  or  resolution  ;  and  or. 
dinarily  a  dividend  declared  in  stock  is  to 
be  deemed  capital,  and  a  dividend  in  money 
is  to  be  deemed  income,  of  each  share. 

A  stock  dividend  really  takes  nothing  fron^ 
the  property  of  the  corporation,    and  add^ 
nothing  to  the  interests  of  the  shareholder^^ 
Its  property  is  not  diminished  and  their  ix\^ 
terests  are  not  increased.     After  such  a  dirt  _ 
dend,  as  before,  the  corporation  has  the  titl^ 
in  all  the  corporate  property ;  the  aggreira.^^^^ 
interests  therein  ot  all  the  shareholders     _, 
represented  by  tho  whole  number  of  sharoi^ 
and  the  proportional  interest  of  each  shar^^ 
holder  remains  the  same.    The  only  chanj^^       I 
is  in  the  evidence  which  represente  that  l^^ 
terest,  the  new  shares  and  the  original  shar^^ 
together  representing  the  same  proportion^? 
interest  that  the  original  shares  represent^^ 
before  the  issue  of  new  ones,  ^^ 

In  Bailey  ▼.   New  York  Cfeni.   d  H,  R,    j> 
a?.,  89  U.  8.  22  Wall.   604  122:  840],  ci^^^ 
for  the  plaintiff,  the  point  decided  was  t^^^ 
certificates,  issued  by  a  railroad  corporati , 
to  ite  stockholdere  as  representing  eamic^ 
which  had  been  used  in  the  construction 
equipment  of  ite  road,  and  payable,  at 
option  of  the  company,  with  dividends  1  i , 
those  paid  on  the  stock,  were  within  t^ 
provision  of   the  Internal   Revenue   I 
which  enacted  that  any   railroad   com 
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"that  may  have  declared  any  diyidend  in 
Bcrip  or  money  due  or  payable  to  its  stock- 
holoers,*  "as  part  of  toe  earnings,  profits, 
income  or  gains  of  such  company,  and  all 
profits  of  such  company  carried  to  the  ac- 
count of  any  fund,  or  used  for  construction, 
shall  be  subject  to  and  pav  a  tax  of  five  per 
centum  on  the  amount  of  all  such"  "divi- 
dends or  profi^,  whenever  and  wherever  the 
same  shall  be  payable,  and  to  whatsoever 
party  or  person  the  same  may  be  payable. " 
Acts  of  June  80,  1864,  chap.  178,  §  122  (18 
Stat.  284) :  July  18,  1886,  chap.  184,  %  9  (14 
Stat.  188,  189).  The  question  at  issue  was 
not  between  the  owners  of  successive  inter- 
ests in  particular  shares,  but  between  the 
corporation  and  the  government,  and  de- 
pended upon  the  terms  of  a  statute  carefully 
framed  to  preveat  corporations  /rom  evading 
payment  of  the  tax  upon  their  earnings. 
Tlid  opinion  delivered  oy  Mr.  Justice  Clif- 
ford, though  containing  some  eeneral  ex- 
pressions ^ich,  taken  by  themselves,  might 
seem  to  ignore  the  settled  distinction  (aflSrmed 
by  this  court  in  earlier  and  later  cases  above 
cited)  between  the  property  of  the  corpora- 
tion and  the  interests  of  the  shareholders, 
yet  explicitly  recognized  that  "net  earnings 
of  such  a  company  may  be  expended  in  con- 
structing or  equipping  the  railroad,  or  in 
the  purcnase  of  real  estate  or  other  proper- 
ties, and  "  may  be  distributed  in  dividends 
of  stock  or  of  scrip  or  of  money ;"  that "  pur- 
chasers of  stock  have  a  right  to  claim  and 
receive  all  dividends  subsequently  declared, 
no  matter  when  the  fund  appropriated  for 
the  purpose  was  earned  f  that,  "as  a  general 
rule,  stock  dividends,  even  when  they  repre- 
sent net  earnings,  become  at  once  a  part  of 
the  capital  of  the  company,"  and  that  "sudi 
a  dividend,  if  earned  and  declared,  necessa- 
rily increases  the  value  of  the  old  stock,  if 
new  stock  is  not  issued,  and  in  that  mode 
reaches  substantially  the  same  result."  89 
U.  8.  22  Wall.  685-687  [22:  848.  849]. 

In  Great  Britain,  it  is  well  settled  that 
where  a  corporation,  whether  authorized  or 
unauthorizea  by  law  to  increase  its  capital 
stock,  accumulates  and  invests  part  of  its 
earnings,  and  afterwards  apportions  tiiem 
among  its  ebareholders  as  capital,  the  amount 
so  apportioned  must  be  deemed  an  accretion 
U>  the  capital  of  each  share,  the  income  of 
which  only  is  payable  to  a  tenant  foi  life. 

From  the  beginning  of  this  century,  it  has 
been  established,  by  decisions  of  the  Court 
of  Chancery  in  England,  and  of  the  House 
of  Lords  on  appeal  from  Scotland,  that  where 
a  bank,  having  no  power  by  law  to  increase 
its  capital  stock,  has  used  its  accumulated 
profits  as  floating  capital,  and  invested  them 
in  securities  which  can  be  turned  into  cash 
at  pleasure,  an  extraordinary  dividend  or 
bonus  declared  out  of  such  profits  is  capital, 
and  not  income,  of  each  share,  as  between 
owners  of  the  Hie  interest  and  of  the  interest 
in  remainder  therein,  without  inquiring  into 
the  time  when  the  profits  were  actually 
earned.  Brarider  ▼.  Grander,  4  Yes.  Jr.  800 ; 
Irving  v.  Eimttaun,  4  Paton,  Sc.  App.  Cas. 
521 ;  Ouming  ▼.  BasweU,  2  Jur.  N.  8.  1006, 
1008;  &  0.2SL.    T.  844,  1  Paterson,    652. 

In  IrHng  r.  Bouttoun,  Lord  Sldon  {Lord 

688 


[562] 


Rosslyn  and  Lord  Alvanl^  ooncuiTlng)  said 
that  if  an  owner  of  bank  stock  "gives  the 
life  interest  of  his  estate  to  anyone,  it  can 
scarcely  be  his  meaning  that  me  liferenter 
should  run  away  with  a  bonus  tiiat  may  have 
been  accumulating  on  the  fioatinff  capital 
for  half  a  century  ;**  and  that  to  tSke  an  ac- 
count of  the  precise  amount  of  profits  which 
had  accumulated  before  and  after  the  com- 
mencement of  the  life  interest  in  particular 
shares  would  lead  to  inconveniences  Tvhich 
would  be  intolerable.  4  Paton,  580,  581. 
In  Chiming  t.  BootoeU,  above  cited,  and  relied 
on  by  the  present  plaintiff,  the  person  held 
entitled  to  bonuses  declared  on  bank  stock 
was,  as  stated  in  the  judgment  delivered  by 
Lord  Cranworth,  "  not  a  liferenter  but  an  ab- 
solute fiar."  in  other  words,  not  a  mere  ten- 
ant for  liie,  but  an  owner  in  fee,  although 
his  estate  was  determinc!ile  by  his  death 
without  issue. 

It  is  unnecessanr,  for  the  purposes  of  this 
case,  to  consider  how  far  the  English  decis- 
ions upon  the  ouestion  whether  a  dividend 
in  money,  not  declared  to  be  made  out  of 
accumulated  earnings,  should  be  considered 
as  capital  or  as  income,  can  be  reconciled 
with  each  other,  or  with  sound  principle. 
But  there  are  two  recent  cases  of  great  author- 
ity, concerning  stock  dividends,  which  di- 
rectly bear  upon  the  question  before  us. 

In  one  of  those  cases,  shares  in  a  steam 
navigating  company  were  settled  by  their 
owner  upon  trust  to  pay  "the  interest,  divi- 
dends, shares  of  profits  or  annual  proceeds*^ 
to  a  woman  during  her  life,  and  after  her 
death  in  trust  for  her  children.    The  direct- 
ors, acting  within  the  scope  of  their  author- 
ity, retained  part  of   a  half-year's  profits, 
and  applied  it  to  pay  for  new  iXKits,  and  the 
company  passed  a  resolution  to  issue  to  ex- 
isting shareholders  new  shares  i^presentin^ 
the  money  so  applied.    It  was  argued  that 
"the  company  had  no  power  to  compel  the 
tenant  for  life  to  risk  any  more  in  the  venture 
than  the  shares  originally  held,   and  could 
not  be  allowed  for  themselves,  by  declaring^ 
or  withholding  a  dividend  out  of  the  profits, 
to  alter  the  rights  as  between  tenant  lor  life 
and   remainderman.**      But    Vtee-Chanctllor 
Wood  (afterwards  Lord  Chanedlor  Hatherley) 
held  otherwise,  and  said:    "As  loxig  as  the 
company  have  the  profit  of  the  half-year  in 
their  hands,  it  is  for  them  to  say  what  they 
will  do  with  it,  subject,  of  course,  to  the 
rules  and  regulations  of  the  company.  **    "  The 
dividend  to  which  a  tenant  for  life  is  en- 
titled is  the  dividend  which  the  company 
chooses  to  declare.    And  when  the  company 
meet  and  say  that  they  will  not  declare  a 
dividend,  but  will  carry  over  some  portion 
of  the  half-year's  earnings  to  the  capital  ac- 
count, and  turn  it  into  capital,  it  is  compe- 
tent for  them«  I  apprehend,  to  do  so;  and 
when  this  is  done,  everybody  is  bound  by  it, 
and  the  tenant  for  life  of  those  shares  cannot 
complain.    The  only  mode  in  which  a  ten- 
ant for  life  could  act  would  be  to  use  his 
infiuence  with  his  trustees  as  to  their  votes 
with  reference  to  the  proposed  arrangement.*    [6MJ 
"If  a  man  has  his  shares  placed  (n  settle- 
ment, he  gives  his  trustees,  in  whose  names 
they  stand,  a  power  of  voting,  and  he  must 
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QM  hii  f  nfluenoe  to  get  them  to  rote  as  be 
wiihflt.  But  where  ibe  oompanr,  hj  a  ma- 
Joritj  of  their  Totea,  have  saia  that  they 
will  not  diTide  thia  money,  but  torn  it  all 
into  capital,  capital  It  must  be  from  that 
time.  I  think  tmit  ia  the  true  principle,  and 
I  must  hold  that  theee  additional  iharea 
formed  part  of  the  capital  fund  under  the 
lettlement^  and  went  to  the  children,  and 
not  to  the  tenttit  for  life  (their  mother)." 
Be  BarUm*$  Tnui,  L.  R.  6  Eq.  288,  24a-245. 
In  the  most  recent  English  case  on  the 
subject,  William  Bouch  bequeathed  to  his 
executor,  in  trust  for  his  widow  for  life,  and 
after  her  death  to  the  executor,  his  personal 
estate,  including  shares  in  an  iron  company, 
whose  directors  had  power,  before  recom- 
mending a  diyidend,  to  set  apart  out  of  the 
profits  such  sums  as  th^  thought  proper  as 
a  reaerred  fund,  for  meeting  contingencies, 
eqiialixing  dividends  or  repairing  or  main- 
taining the  works.  Four  years  after  the  tea- 
tator*s  death,  the  company,  unon  the  recom- 
mendation of  the  directors,  and  out  of  a  fund 
so  reserred  in  the  testator's  life  time,  and  oi 
undivided  profits,  about  half  of  which  ac- 
crued before  his  death,  made  a  bonus  diri- 
dend,  and  an  allotment  of  new  sharea,  with 
liberty  to  each  shareholder  to  apply  the  bonus 
diyidend  in  payment  for  the  new  sharea. 
Bouch  *s  executor  took  the  new  sharea  and 
applied  the  bonus  dividend  in  payment 
therefor.  The  House  of  Lords,  reversinff  the 
Judgment  of  the  Court  of  Appeal  and  re- 
storing an  ofder  of  Mr,  Jumc$  Kkj,  held 


that  the  corporation  did  not  pay  or  intend  to 
pay  any  sum  as  a  dividend,  out  intended  to 
and  dia  appropriate  the  undivided  profits  as 


an  increase  of  the  capital  stock:  that  the 
bonus  dividend  was  therefore  capital  of  the 
tesUtor*s  estate,  and  the  widow  was  not  en- 
titled either  to  the  bonus  or  to  the  new 
shares.  The  difference  of  opinion  was  not 
as  to  the  general  principle  which  should 
govern,  but  only  as  to  its  application  to  the 
action  of  the  corporation  in  the  particular 
case.  The  House  of  Lords  fully  approved 
the  statements  of  the  general  principle  by 
1  Vice-OkancOar  Wood  in  Bt  Bartcn*$  DruJ, 
above  cited,  and  l^  Lard  Ju$i4e$  Pit,  in  de- 
livering the  Judgment  of  the  Court  of  Ap- 
neal,  as  follows :  "  When  a  testator  or  settlor 
directs  or  permits  the  subject  of  his  disposi- 
tion to  remain  as  shares  or  stock  in  a  company 
which  has  the  power  either  of  distributing 
its  profits  as  dividend,  or  of  converting  them 
into  capital,  and  the  company  validly  exer- 
cises this  power,  such  exercise  of  its  power 
is  binding  on  all  persons  interested  under 
him,  the  testator  or  settlor,  in  the  shares ; 
and  consequently  what  is  paid  by  the  com- 
pany as  dividend  goes  to  the  tenant  for  life, 
and  what  It  paid  br  the  company  to  the 
shareholder  as  capital,  or  appropriated  as  an 
incrsase  of  the  capital  stooc  in  the  concern, 
lams  to  the  bendit  of  all  who  are  interested 
In  the  ou>ita]  In  a  wofd,  what  the  company 
Mya  Is  uioooie  shall  be  income,  and  what  ft 
says  Is  capital  shall  be  capital."  *In  most, 
if  Ml  in  all,  cases,  the  inquiry  as  to  the 
time  when  tbs  profits  were  earned  by  the 
company  Is  an  immaterial  one  as  between  the 
tenant  for  Ills  and  remainderman,     nelr 


rights  have  been  made  dependent  on  the  legit* 
imate  action  of  the  company,  and"  (subjeol 
to  any  rights  arising  from  the  law  of  appor- 
tionment, which  was  not  in  question)  'art 
determined  by  the  time,  not  at  which  the 
profits  are  emed  by  the  company,  but  at  r 
[byl  the  time  at  which  they  are  by  the  action 
of  the  company  made  divisible  among  its 
members."  SpnuU  v.  Boueh^  L.  R  29  Ch« 
Div.  685,  058.  558,  550 ;  Bouch  v.  Bprmile,  L. 
a  12  App.  Cas.  885,  897.  402,  407.  408. 

The  same  principle  was  established  Im 
Massachusetts  before  the  case  of  fkrrouU  v. 
Boueh  had  come  before  the  courts  of  England. 
Atkin9  y.  Alhrte,  12  Allen,  859;  Minot  v. 
Au'iM,  99  Mass.  101;  Deland  v.  WiUiatfU, 
101  Msss.  571  iLeland  v.  Hayden,  102  Mass. 
542 :  Aind  v.  JStiMett,  115  Mass.  451 ;  Oiffiyrd 
V.  Thompeon^  Id.  478.  And  in  Connecticut, 
Rhode  Island  and  Maine  a  dividend  of  new 
sharea,  representing  accumulated  earning 
is  held  to  DC  capital  and  not  income.  Brtn- 
tef  y.  Orou^  SO  Conn.  65 ;  Brown*s  Fetition, 
14  R.  I.  871 ;  BiduMrdMm  y.  Biehardmm,  75 
Me.  570,  574. 

In  New  York  the  recent  Judgments  of  the 
court  of  appeals  appear  to  have  practically 
overruled  the  decisions  of  the  lower  courts 
in  Clark$an  v.  CXarkeon,  18  Barb.  646 ;  Simp- 
eon  V.  Moon,  80  Barb.  687 :  B$  Woodn/^. 
Tuck.  58,  and  A  FMxk,  8  Redf.  100,  cited  l&65| 
in  behalf  of  the  plaintiff ;  and  to  have  settled 
the  law  of  that  Stote  in  accordance  with  thai 
of  England  and  of  Massachusetts. 

In  B^  v.  AlUn,  56  N.  T.  558.  the  de- 
fendant, by  a  contract  made  August  11.  1871, 
under  which  he  transferred  to  the  plaintiffs 
certain  stock  in  a  manufacturing  corporation, 
agreed  to  pay  them  **all  profits  and  at  videnda 
of  and  upon  the  stock  up  to  the  first  day  of 
January.  1872."  In  April,  1872.  the  corpo- 
ration declared  a  dividend  of  fifteen  dollart 
a  share,  five  sixteenths  of  which  were  found 
by  a  referee  to  have  been  derived  from  the 
increase  in  value  of  its  property  between 
August  11,  1871.  and  January  1,  1872;  and 
the  court  below  gave  Judgment  for  the 
plaintiff  for  that  proportion  of  the  dividend. 
But  the  court  of  appeals  reversed  the  Judg- 
ment»  and  said :  "A  shareholder  in  a  corpo- 
ration has  no  legal  title  to  the  property  or 
profits  of  the  corporation  until  a  division  is 
made."  "When,  therefore,  a  contract  ia 
made  in  relation  to  dividends  or  profits,  it 
must  be  deemed  to  have  reference  to  dividends 
or  profits  to  be  sscertained  and  declared  by 
the  particular  company,  and  not  to  growing 
profits  from  day  to  day,  or  month  to  month, 
to  be  ascertained  upon  an  investigation  by 
third  persons,  or  courts  of  lustice,  into  the 
accounts  and  transsctions  ox  the  company." 
56  N.  Y.  557,  558. 

In  WtOiamu  v.  Wetterm  (T.  7Uy.  Cb.,  98  N. 
T.  10,  the  court  of  appeala,  In  the  courst 
of  an  elaborate  discussion  of  the  right  of  • 
corporation,  when  unrestrained  by  statute, 
to  make  a  stock  dividend,  said:  "When  a 
corporation  has  a  surplus,  whether  a  dividend 
shall  be  made,  and  if  made,  how  moch  it 
shall  be,  and  when  and  where  it  shall  bt 
payable,  rest  in  the  fair  and  honest  discretion 
of  the  directors  uncontrollable  by  the  courta. " 
"Whether  thi^  shall  bt  mtde  In  ctsb  or 
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property  must  aiso  rest  in  the  discretion  of 
the  directors.  *  **  Desiring  to  use  the  surplus 
and  add  it  to  the  permanent  capital  of  the 
company,  and  having  lawfully  created  shares 
of  BtoclL,  they  could  issue  to  tne  stockholders 
such  shares  to  represent  their  respectiye  in- 
terests in  such  surplus."  ** After  a  stock 
dividend  a  corporation  has  Just  as  much 
property  as  it  had  before.  It  is  just  as  solv- 
ent and  Just  as  capable  of  meeting  all  de- 
mands upon  it.  After  such  a  dividend  the 
aggregate  of  the  stockholders  own  no  more 
interest  in  the  corporation  than  before.  The 
whole  number  of  shares  before  the  stock  divi- 
dend represented  the  whole  property  of  the 
corporation,  and  after  the  dividend  tney  rep- 
resent that  and  no  more.  A  stock  dividend 
does  not  distribute  property,  but  simply 
dilutes  the  shares  as  uiey  existed  before.  Iw 
N.  Y.  189,  192. 

Finally,  in  Be  Kemochan,  104  N.  Y.  618, 
the  court  of  appeals  applied  the  same  rules 
as  between  the  remainaerman  and  the  person 
entitled  for  life  to  the  income  of  shares  be- 
queathed in  trust;  rejected  the  test  of  deter- 
mining what  part  of  a  cash  dividend  should 
he  deemed  {)rincipal  and  what  part  income 
by  ascertaining  how  much  was  earned  before 
and  how  much  after  the  death  of  the  testator ; 
a])proyed  the  general  principle  laid  down  in 
tlic  cases  of  Barton' •  Trust,  L.  R.  5  Eq.  288, 
245,  and  Sproule  v.  Bauch,  L.  R.  29  Ch.  Div. 
t3o,  658,  above  cited ;  and  said :  ''From  the 
shares  in  question  no  income  could  accrue, 
no  profits  arise  to  the  holder,  until  ascertained 
and  declared  by  the  company  and  allotted  to 
the  shareholder;  and  that  act  should  be 
deemed  to  have  been  in  the  mind  of  the  tes- 
tator, and  not  the  earnings  or  profits  as  as- 
certained by  a  third  person,  or  a  court,  upon 
an  investigation  of  the  business  and  affairs 
of  the  company,  either  upon  an  inspection 
•of  their  books  or  otherwise."  ''The  rule  is 
a  reasonable  and  proper  one,  which  limits 
the  rights  of  a  stockholder  to  profits  by  the 
action  of  tiie  mimagers  of  a  corporation  or 
company.  It  is  their  sole  and  exclusive 
•duty  to  divide  profits  and  declare  dividends 
whenever,  in  theic  judgment,  the  condition 
of  the  affairs  of  the  corporation  renders  it 
expedient ;  and  it  would  lead  to  great  em- 
barrassment and  confusion  if  a  court  should 
nndertake  to  interfere  with  their  discretion 
so  lonff  as  they  do  not  go  beyond  the  scope 
4>f  their  powers  and  authority."  104  N.  Y. 
628.  629. 

In  .E!arp*$  App.,  28  Pa.  868,  on  the  other  j 
band,  the  Supreme  Court  of  Pennsylvania 
declined  to  follow  the  early  English  cases, 
and  adopted  the  rule,  that  where  a  corpora- 
tion, after  having  accumulated  large  surplus 
profits  for  many  years  before  and  since  the 
death  of  the .  testator,  increased  its  capital 
stock,  and  issued  additional  shares  to  the 
stockholders,  so  much  of  the  surplus  profits 
as  had  accumulated  in  the  lifetime  of  the 
testator  should  be  deemed  capital,  and  so 
much  as  had  accumulated  since  his  death 
should  be  deemed  income ;  and  in  Wiltbank*$ 
App,,  64  Pa.  266,  where  a  corporation  voted 
to  increase  its  capital  stock  by  an  issue  of 
new  shares  to  be  subscribed  and  paid  for  by 
the  stockholders,  and  a  trustee  holding  shares 


sold  the  right  to  take  aoms  new  shares,  and 
took  others  and  sold  them  at  an  advance,  that 
rule  was  carried  so  fsr  as  to  hold  that  the 
sums  so  received  by  the  trustee  were  income 
of  the  old  shares,  for  the  reason  that  the  riffht 
to  subscribe  to  new  shares,  the  court  thougnt, 
"was  not  a  part  of  the  capital  of  the  old 
stock,  but  a  mere  product  of  an  advantan 
belonging  to  it,"  "a  right  incidental  to  tne 
stock,  and  therefore  income."  The  rule  upon 
which  those  two  cases  proceeded  has  since 
been  treated  as  settled  in  Pennsylvania,  al- 
th6ugh  there  has  been  some  difficulty,  if  not 
inconsistency,  in  applying  it;  ana  in  one 
case  Mr.  Jtuiice  Paxson,  now  chief  Justice  of 
Pennsylvania,  spoke  of  both  those  cases  as 
exceptional  and  depending  on  peculiar  cir- 
cumstances. MiM'i  App.  88  Pa.  264,  269, 
270;  Biddle'M  Avp.  99  Pa.  278;  Vint<m'$ 
App.  Id.  484.  Tne  only  other  States,  so  far 
as  we  are  informed,  in  which  the  Pennsylva- 
nia rule  prevails,  are  New  Jersey  and  New 
HampsUire.  Van  Boren  v.  Okm,  19  N.  J. 
Eq.  176;  Aahhurat  v.  FUld,  26  N.  J.  Eq.  1 ; 
Van  Blareom  v.  Bager,  81  N.  J.  Eq.  788, 
798 ;  Lord  v.  Brot^,  62  N.  H.  72 ;  IHeree  v. 
BurraughB,  68  N.  H.  802,  808.  Upon  the 
grounds  already  stated,  that  rule  appears  to 
us  to  be  open  to  grave  objections,  both  in 
principle  and  in  application,  as  well  as  op- 
posed to  the  weight  of  authority. 

In  the  case  at  bar,  the  testatrix  bequeathed 
to  her  daughter,  Jane  Owen  Kahon,  two  hun- 
dred and  eighty  shares  of  stock  in  the  Wash- 
ington Gk&sliffht  Company,  as  well  as  some 
shares  in  an  insurance  company  and  bonds  of 
the  United  States,  **  in  trust  for  the  advantase 
and  behoof  of  "  her  daughter,  Mary  Ann  Gio- 
bons ;  and  directed  that  after  the  decease  of 
the  testatrix  the  trustee  should  "cause  the 
dividends  of  said  stock  and  the  interest  of 
said  bonds,  as  they  accrue,  to  be  paid  to  my 
said  daughter,  Mary  Ann  Gibbons,  during 
her  lifetime,  without  precentage  of  commis- 
sion or  diminution  of  principal.  And  in 
case  of  the  death  of  the  said  Mary  Ann  Gib- 
bons, then  the  said  stock,  bonds  and  income 
shall  revert  to  the  estate  of  mv  said  daughter 
Jane  Owen  Mahon,  without  incumbrance  or 
impeachment  of  waste." 

Upon  the  face  of  the  will.  It  is  manifest 
that  the  testatrix  used  the  word  "dividends" 
as  havinff  the  same  scope  and  meaning  as 
••  income*^  and  "  interest,  ^  and  nothing  more ; 
and  intended  that  the  plaintiff,  as  equitable 
legatee  for  life,  flhould  take  the  income,  and 
the  income  only,  of  the  shares  owned  by  the 
testatrix  at  the  time  of  her  death ;  and  that 
the  whole  capital  of  those  shares,  unimpaired* 
should  go  to  ^  defendant,  as  legatee  in  le* 
mainder. 

The  admitted  fscts  present  the  following 
state  of  things :  The  accumulated^  earnings 
of  the  company  were  kept  undivided,  and 
actually  adaed  to  the  capital  of  the  corpora- 
tion, by  investing  them  from  time  to  time 
in  its  permanent  works  and  plant,  until  the 
value  of  the  works  and  plant  amounted  to  a 
million  dollars;  no  owner  of  particular 
shiu^BS,  or  of  any  interest  therein,  had  the 
right  to  compel  uie  companv  to  divide  or  ap 
portion  those  earnings ;  ana  while  they  re- 
mained so  undivided  and  invested,  the  capi- 
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dren  aforesaid,  while  they,  or  of  either,  while 
eiUier  of  them,  shall  live,  or  of  herself, 
while  Bhe  shall  survive  them  both. 

''Item.  I  give  and  bequeath  to  mv  two 
children  above  named,  Columbia  and  Colum- 
bus, in  equal  parts,  to  their  heirs  and  as- 
signs forever,  all  m^  estate,  real  and  per- 
sonal, that  ^11  remain  at  and  after  the  death 
of  their  mother,  my  said  wife  Eliza;  or  if 
either  of  them  shall  not  survive  their  mother, 
then  I  will  that  the  iurviving  one  shall  have 
the  whole. 

*'Item.  If  both  of  my  said  children  shall 
die  before  their  mother,  then,  on  the  demise 
of  the  last  survivor  of  them,  I  give  and 
bequeath  to  my  beloved  wife  Eliza,  to  her 
heirs  and  assigns  forever,  for  her  own  proper 
benefit,  all  my  estate  of  every  deecription. 

''I  do  moreover  hereby  constitute  and  ap- 
point mv  beloved  wife,  Eliza  Van  Tyler 
Thaw,  above  named,  the  sole  executrix  of 
this  my  last  will  and  testament,  and  author- 
ize her  to  administer  and  execute  Uie  same 
without  giving  security  in  any  way  what- 
ever.** 

The  plaintiff  also  introduced  evidence 
tending  to  show  that  his  mother,  Eliza  Y. 
Thaw,  died  in  February,  1866 ;  and,  for  the 
purpose  of  showing  a  severance  of  the  joint 
tenancy  claimed  to  have  existed  between 
himself  and  his  sister  Columbia  Thaw  in 
these  lots,  put  in  evidence  a  deed,  dated  May 
16,  1848,  from  his  sister  and  one  Henry 
Walker  of  their  interest  In  these  lots  to 
Agricol  Favier;  a  deed,  dated  October  22, 
1874,  from  a  trustee  appointed  in  a  suit  in 
equity  for  the  partition  of  Favier's  real  es- 
tate aftef  bis  death,  purporting  to  convey 
the  whole  of  these  lots  to  one  Ingersoll ;  a 
deed  of  the  lots,  dated  May  24,  1878,  from 
Ingersoll  to  Maiy  J.  France ;  and  the  will  of 
Mrs.  France,  admitted  to  probate  in  January, 
1881,  devising  all  her  real  estate  to  the  de- 
fendant. 

It  was  admitted  that  the  real  estate  80u«[ht 
to  be  recovered  was  worth  more  than  $12,000, 
and  that  the  defendant  was  in  possession 
thereof,  claiming  title  adversely  to  the 
plaintiff. 

The  defendant  claimed  title  under  a  deed 
of  the  two  lota  to  Fftvier  from  Eliza  Y. 
Thaw,  dated  March  17,  1848,  purporting  to 
be  executed  pursuant  to  an  order  of  sale  miEide 
upon  her  petition  by  the  Orphans'  Court  for 
the  Coun^  of  Washington  in  the  District  of 
Columbia,  and  approve  by  the  Circuit  Court 
of  the  United  States  of  the  District  of  Col- 
umbia, sitting  as  a  court  of  chancery.  In 
support  of  this  defense,  the  defendant  offered 
in  evidence,  and  the  court  admitted,  against 
the  objection  and  exception  of  the  plaintiff, 
the  following  matters : 

(1.)  From  the  oflSce  of  the  Supreme  Court 
of  the  District  of  Columbia,  a  book,  entitled 
**  Chancery  Rules  No.  4, "  of  its  predecessor, 
the  Circuit  Court  of  the  United  (States  of  the 
District  of  Columbia,  containing  this  entry : 

''No.  844.  Eliza  Y.  Thaw,  guardian,  to 
Columbus  and  Columbia  Thaw,  infapt  chil- 
dren of  Jos.  Thaw,  dec'd.  Petition,  exhibit, 
decree  of  orphans*  court.  1844,  Oct  12.— 
Decree  aflirming  decree  of  cnphant'  oourt" 


(2. )  From  the  same  oflSce,  the  only  paper 
on  file  there  in  said  case  No.  844,  certified 
by  E.  N.  Roach,  register  of  wills,  undei 
date  of  April  29,  18&,  to  be  ''a  true  copy 
from  an  original  filed  and  recorded  in  the 
ofiice  of  the  register  of  wills  for  Washington 
County  aforesaid  ;**  and  consisting  of  a  peti* 
tion  addressed  to  the  judge  of  l£e  orphans* 
court  for  that  county,  dated  March  29,  1844» 
signed  by  Eliza  Y.  Thaw,  and  having  an- 
nexed to  it  a  certificate  of  a  Justice  of  the 
peace  to  her  oath  that  "the  facts  contained 
in  the  within  petition  are  true  to  the  best  of 
her  knowledge  and  belief;**  together  with 
the  order  or  the  orphans'  court  thereon; 
which  petition  and  order  were  as  follows; 

''To  the  Hon.  N.  P.  Causin,  Judge  of  the 
Orphans'  Court  of  Washington  County : 

"The  petition  of  the  subscriber  respectful Ij 
represents  that  she  has  paid  all  the  debta  due 
by  her  deceased  husband,  Joseph  Thaw,  and 
that  the  property  left  by  the  deceased  is  in- 
sufllcient  to  support  her  and  the  children 
provided  for  in  the  will  of  the  deceased ;  and 
a  portion  of  the  estate  belonging  to  the  de- 
ceased consists  of  two  vacant  and  unimproved 
lots  of  groimd  situate,  lying  and  being  in 
the  City  of  Washington,  in  the  District  of 
Columbia,  to  wit,  lots  numbers  one  and  four 
in  square  numb^  one  hundred  and  six^. 
Your  petitioner  respectfully  pravs  that  the 
court  will  deem  it  expedient  ana  cause  the 
said  lots  to  be  sold  for  the  purpose  of  reliev- 
ing the  immediate  wants  of  the  petitioner 
and  for  the  support  and  education  of  the 
children  named  in  the  will  of  the  said  Joseph 
Thaw,  deceased,  and  that  an  order  maybe 
granted  for  the  sale  thereof  at  an  early  a  day 
as  practicable ;  and,  as  in  duty  bound,  will 
ever  orav  etc 
"29th  Mi^  1844.  Eliza  Y.  Thaw.* 
"Orphans*  Court  of  Washington,  D.  C. 
"In  the  Case  of  the  Petition  of  Eliza  Y. 
Thaw,  Executrix  and  Guardian  to  Colum- 
bia and  Columbus  Thaw,  Minor  Children 
of  Joseph  Thaw,  Deceased. 
"This  case  coming  on  to  be  heard  in  the 
orphans*  court  on  the  petition,  exhibits,  ac- 
companving  proofs  and  representation  of  said 
Eliza  V.  ThBM  in  her  capacity  as  guardian 
and  executrix  aforesaid,  the  same  were  by 
the  court  read  and  duly  considered ;  and  there- 
upon it  is  by  the  said  court,  this  29th  day 
of  March,  1884,  ordered,  adjudged  and  de- 
creed, provided  that  the  Circuit  Court  of  the 
District  of  Columbia  for  the  County  of  Wash- 
ington, sitting  as  a  court  of  chancery,  shall 
by  its  proper  order  in  the  premises  approve 
thereof,  that  the  said  guardian,  for  the  peti- 
tioner's minor  children  of  said  Joseph  Thaw 
and  herself,  be  and  she  is  berebv  authorized 
and  empowered  to  sell  the  said  real  estate 
mentioned  In  said  petition  at  public  or  pri- 
vate sale,  after  such  notice  by  advertisement 
aa  shd  shall  deem  reasonable  and  sufiScient, 
on  the  followinff  terms,  vis.,  either  for  cash 
or  on  credit,  atlhe  option  of  the  said  guard- 
ian ;  and  on  the  full  payment  of  the  pur- 
chase money  and  interest,  and  oo  the  ratifi- 
cation of  the  sale  by  this  court,  to  execute 
to  the  purchaser,  his  beirt  or  assigns,  at  hie 
or  their  cost  and  request,  a  Tslid  and  suffl- 
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>  tbereln  of  the  said  ColumbS  and  Col- 
ttvui  Thaw,  minor  children  aforea&Id: 
ivided  that  the  nld  guardian,  before  pro- 
AluB  to  act  herausder,  shall  file  with  the 
ister  of  willa  her  bond,  with  aecuiitj.  to 
approved  by  the  Judge  of  thla  court,  in 
penalty  of^aeTen  Dundied  and  tUtj  dol- 
B,  'wiUi  the  umiai  condition  for  the  due  and 
tliful  performanoe  ot  the  trust  repceed  in 
'  as  guardian  ol  lald  children,  and  imm«. 
,tely  after  making  aald  sale  to  report  the 
ae  under  oath  to  this  court. 

■Kath'l  Pope  Caualn.' 
S.)  Certlfled  copies  of  two  bonds,  each 
■cuted  by  Eliza  V.  Thaw  ss  principal, 
1  BenTy  Walker  and  John  Walker,  m 
eties.  to  the  United  States. 
>□«  of  these  bonds,  dated  Hareh  S9.  1S44, 
s  in  tbe  penal  sum  of  9^20,  and  upon  the 
iditlon  that  If  "the  above-bounden  Bliia 
a  Tyler  Tliaw,  as  guardlao  to  Columbia 
1  Ck>lumbu8  Thaw,  orphans  of  Joseph 
I  air,  of  Washington  County,  deceased, 
x\\  faithfully  account  with  the  Orphans' 
<urt  of  Washington  County,  as  directed  by 
IV,  for  the  manaKement  of  the  property  and 
.ate  of  the  orpnaas  under  her  care,  and 
nil  also  deliver  up  tbe  said  property  agree' 
ily  to  tiie  order  of  tbe  said  court  or  the  di- 
ctions of  law.  and  shall  in  all  respects 
^rform  thr  datr  of  guardian  to  the  said 
:>luinbia  and  Columbus  Thaw,  according  to 
.w,  tben  tlie  above  obllgatioa  will  cease; 
sball  otherwise  remain  In  full  force  and 
irtue  In  law." 

The  other  bond,  dated  Hay  17,  184S,  was 
1  tbe  penal  sum  of  (750,  and  upon  this 
sndition  :  "Whereas  Eliza  V.  Thaw,  by  a. 
ecreo  of  the  Orphaos'  Court  of  Washington 
lounty  aforesaid,  and  conlirmsd  by  an  or- 
er  of  tba  Circuit  Court  of  the  District  of 
^olum'bia  for  tlie  County  of  Washington 
^foresaid,  has  been  sopointed  trustee  to  sell 
.he  real  estate  of  the  late  Joseph  Thaw,  men- 
.ioned  in  said  order,  for  the  support  and 
maiiitenanoe  of  Columbia  and  Columbus 
Thaw,  minors,  as  will  more  fully  appear  by 
tbe  said  decree,  reference  being  thereto  had  : 
Now  the  condition  of  the  aboTC  obligation 
U  such  that  if  tbe  above- lx>unden  Eli^a  V. 
Thaw  do  and  shall  well  and  faithfully  per- 
[orra  the  trust  reposed  in  lier  as  trustee 
aforesaid  bv  the  said  decree,  or  that  may  be 
reposed  In  her  by  any  further  decree  or  order 
in  the  premises,  then  the  alxive  obligation 
to  lie  void :  otlierwise  in  full  toice  and  vir- 
tue In  law." 

(4.)  A  book  of  records  from  the  office  of 
the  register  of  wills  for  the  District  of  Col- 
umbia, entitled  "Guardians'  Docket  No.  3." 
containing  numerous  entries  relating  to  pro- 
ceedings of  guardians  in  the  orphans'  court 
from  1818  to  1860,  but  no  proceedings  of  tbe 
court  relating  to  thp  sale  of  real  estate,  and 
[be  only  entrr  in  wblcb  relating  to  Eliza  V. 
Thaw's  guardlsngjifp  ^rss  as  foilows : 

'Eliza  V.  Tha^  ^ruardl^  to  Columbia 
Tlinw  Had  Coluini..  '  ^ha'W,  orphans  of  Jos. 
TJia*.  Bood,  li^  33,  1844;  1736;  H'y 
WiiJter.    Jno      to.Ttar       sureties.     Trustee 
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.  J760;H'y  Walker.  K. 
(6.)  Another  book  of  records  from  that  of- 


appeared  to  be  consecutive,  and  which  whb 
ttte  only  record  in  that  office  of  proceedings 
between  those  dates  relating  to  sales  of  real 
estate,  sod  was  made  by  binding  up  loose 
scraps  of  paper  In  the  handwriting  of  E  N 
Boach,  register  of  wills  during  those  yeara, 
previously  kept  In  portfolios;  and  contaioed 
the  only  record  to  be  found  In  the  office  re- 
lating ^.to  the  real  estate  of  Joseph  Thaw, 
namelv,  among  the  proceedings  of  the  or- 
phans' court  on  Friday  January  21,  1848, 
tbe  following:  "8a:»  of  real  estate  of  Jos. 
Thaw,  dec'd,  filed.  Order  of  approval  Hied," 
or  "for."  the  last  word  being  indistinct  and 
imcettatn. 

(6.)  Testimony  of  the  assistant  clerk  of 
the  Supreme  Court  ot  the  District  of  Colum- 
bia, and  of  persons  who  had  served  or  had 
made  Marches  In  the  registry  of  wills,  that 
there  was  great  confusion  in  the  recorrla 
both  of  tbe  Circuit  Court  of  the  United 
States  of  the  District  of  Columbia,  and  of 
the  orphans'  court,  before  the  Drganiratlon 
of  the  Supreme  Court  of  the  District  of  Col- 
umbia in  1868,  under  the  Act  ol  Manih  3 
1863,  chap.  91   (13  Stat.  Tfl2}. 

(7.)  Docket  entries  in  a  great  number  of 
other  cases  on  the  chancery  side  of  the  Cir- 
cuit Court  of  the  United  Btates  of  the  Dis- 
trict of  Columbia  before  and  after  Octoljer 
12,  1644,  and  between  IS23  and  1863,  and  on 
the  equity  side  of  the  Supreme  Court  of  tbe 
District  of  Columbia  between  1863  and  July 
8,  186G.  sbowjng  that  the  practice  and  tarma 
of  proceedings  in   such   cases'  during  those 


periods  were  similar  to  the  practice 

case    Mo,  844 ;  and   also  man;  later  cases  in 

the  orphans'  court  before  1881,  in  which  the 

iractice  and  forms  of  proceeding  were  sim- 

lar. 

(8.)  The  deed  exncutod  by  Eliza  V.  Thaw 
^  Agricol  Favier,  .lated   and  acknowledged 
March  17,  1648.  and  recorded  March  7,  1867, 
LtainIng  this  recital : 
Whereas    a    decree    was    passed    on  the 
twenty-ninth  day   of  Marcli  in   the  year  one 
thousand  eight  hundred  and   forty-four,  by 
the  Orphans    Court  for  tbe  County  of  Waali- 
ington  in  the  District  of  Columbia,  upon  Uie 
petition  of  Eliza  V.  Tbaw,  guardian  of  her 
infant    children,    Columbus    and    Columbia 
Thaw ;    and  whereas  the  said  Eliza  V.  Tbaw 
was  thereby  appointed  a  trustee  to  sell  lota 
numbered  one  and  four  in  square  one  hun- 
dred and  sixty  in  the  City  of  Washineton, 
which  decree  was  on  the  twelfth  day   of  Oc- 
tober in  the  year  one  thousand  eight  hundred 
and  forty-four  confirmed  by  the  Circuit  Court 
for  tbe  County   of  Washington,  sitting  as  a 
court  ot  chancery ;  and  the  said  Eliza  Tha^v 
having,  in  conformity  with  said  decree,  flled. 
a  bond  with  sureties,  which  was  approved, 
by  the  said   orphans'    court;  and  having,  Itx. 
'tke  conformity  with  said  decree,  sold  said 
ots  aoovu  mentioned,  and  reported  the  ssidq 
o  said  court,  which  report  was  by  said  coon 
m  the  twenty-flnt  day  ot  Janoar;  In  the  year 
6«» 
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one  thousand  eight  hundred  and  forty-eight, 
duly  approved,  ratified  and  confirmed;  and 
whereas  the  said  Agriool  Favier  was  the 
purchaser  of  said  lots  from  her,  the  said 
Eliza  y.  Thaw,  the  trustee  as  aforesaid, 
under  the  power  vested  in  her  hy  the  said 
decree." 

Bythe  terms  of  this  deed,  ''the  said  Sliza 
V.  Thaw,  for  and  in  consideration  of  the 
sum  of  ,    lawful    money  of  the 

United  States,  to  her  in  hand  paid  by  the 
said  Agriool  Favier  at  or  before  the  sealing 
and  delivery  of  these  presents,  the  receipt 
t***  whereof  is  hereby  acknowledged,**  conveyed 
to  Agricol  Favier,  in  fee,  these  two  lots, 
''and  all  the  estate,  right,  title,  interest, 
claim  and  demand  whatsoever,  lej^l  and 
equitable,  of  her,  the  said  Eliza  VT  Thaw, 
as  guardian  and  trustee  as  aforesaid,  and  as 
well  in  her  own  right  as  of  the  said  infant 
children,  Columbus  and  Ck)lumbia  Thaw,  to 
the  same.** 

(9.)  A  deed  of  partition  of  other  lands  be- 
tween  the  plaintiff  and  his  sister  Columbia, 
dated  March  1,  1871,  which  recited  that 
**  their  said  mother,  after  disposing  of  the 
real  estate  acquired  by  said  wul  and  invest- 
ing the  proceeds  thereof  in  other  real  estate,** 
died  intestate. 

The  plaintiff  requested  the  court  to  instruct 
the  jury  as  follows: 

**lst.  Under  Joseph  Thaw's  will,  durine 
the  life  of  Mrs.  Thaw,  his  widow,  she  held 
the  legal  title  to  the  real  estate  devised  there- 
by for  her  life,  in  trust  for  herself  and  the 
two  children,  Columbia  and  Columbus,  ac- 
cording to  the  terms  prescribed  in  the  will. 
The  interest  which  Columbus  Thaw  took  in 
the  real  estatet  under  his  fatherXs  will  during 
the  life  of  his  mother  was  a  remainder  in  fee 
after  the  termination  of  her  life,  and  was 
not  an  estate  in  possession  until  after  the 
death  of  his  motner.  The  orphans'  court 
bad  no  power  during  Mrs.  Thaw's  life  to 
decree  the  sale  of  the  estate  In  remainder  of 
Columbus  Thaw.  Her  deed,  therefore,  pur- 
porting to  convey  said  estate  is  void. 

**2d.  The  Maryland  Act  of  1789,  chapter 
101,  sub-chapter  12,  %  10,  did  not  apply  to 
remainders ;  and  such  estates  of  infants  were 
not  subject  to  sale  on  petition  of  the  guardian 
to  the  orphans'  court,  with  the  approval  of 
the  court  of  chancery,  as  providea  in  said 
Act. 

^'Sd.  The  alleged  entry  in  the  records  of 
the  orphans'  court,  purporting  to  be  of  the 
date  of  January  21,  1848,  in  these  words : 
'Sale  of  real  estate  of  Joe.  Thaw,  dec'd, 
filed  Order  of  approval  for, ' — is  indefinite, 
uncertain  and  insufficient  to  authorize  Mrs. 
Thaw's  deed,  inasmuch  as  it  does  not  state 
what  Mle,  or  what  zeal  estate  was  sold,  nor 
by  whom,  to  whom  or  for  what  consideration 
the  sale  was  made ;  and  inasmuch  as  no  re- 
port of  sale  is  shown,  and  no  guardian's  ac- 
[6M]  count,  and  no  record  evidence  of  any  pay- 
ment whatever,  and  the  deed  ttaelf  does  not 
tecite  any  consideration. 

"ith.  The  Act  of  Congress  of  March  8, 
1848,  entitled  'An  Act  to  Provide  in  CerUin 
Catet  for  the  Sale  of  the  Real  Estate  of  In- 
fants within  the  District  of  Columbia, '  re- 


pealed  the  Maryland  Act  of  1798,  so  far  a» 
concerned  the  sale  of  the  real  estate  of  in- 
fants; and  since  that  Act  of  Congress  was 
gassed,  the  real  estate  of  infants  could  only 
e  sold  upon  a  bill  filed  therefor  as  pre- 
scribed by  said  Act  of  Congress ;  and,  as  no 
such  bill  was  filed  in  reference  to  the  real 
estate  in  Question,  the  deed  of  Eliza  Y.  Thaw 
to  Agricol  Favier  did  not  convey  the  interest 
of  Columbus  Thaw  therein. 

"Sth.  The  Orphans'  Court  of  the  District 
of  Columbia,  at  the  date  of  the  proceedinga 
therein  relating  to  the  sale  of  the  real  estate 
hj  Eliza  v.  Thaw,  guardian,  was  one  of 
limited  Jurisdiction ;  and  a  psjiy  claiming 
title  to  real  estate  under  its  proceedings 
must  show  affirmativelv  that  it  had  Jurisdic- 
tion :  and  that  not  having  been  shown  in  thi» 
case,  the  deed  from  Mn.  Thaw  to  Affricol 
Favier  did  not  convey  the  interest  of  th»^ 
plaintiff  in  the  real  estate  in  question.** 

'  But  the  court  refused  so  to  instruct  the  Jury, 
and  directed  a  verdict  for  the  defendant ;  i^ 
verdict  and  Judgment  were  rendered  accord-  * 
inglv ;  and  the  plaintiff  excepted  to  the  re- 
fusal and  direction. 

The  court  in  general  term,  Juitiee$  Hagner 
and  James  sitting,  reversed  the  Judgment, 
for  the  reasons  stated  in  an  opinion  delivered 
by  Mr,  Justice  Hanier,  ana  reported  in  4 
Mackey,  847,  858-890.  Upon  the  defendant's- 
petition,  a  re-argument  was  ordered  before 
the  whole  court,  and  the  original  Judgment 
was  affirmed,  for  the  reasons  stated  m  the- 
opinion  delivered  by  Mr,  Juitiee  Cox.  and 
reported  in  5  Mackey,  20(^228,  Mr.  Justice 
Hagner  dissenting.  The  plaintiff  sued  out 
this  writ  of  error. 

Messrs,  F.  P.  Stanton  and  8.  R.  Bond 

for  plaintiff  in  error. 

Mr.  George  F.  Appleby  for  defendants- 
in  error. 

Mr,  Justice  Gimj  delivered  the  opinion  of 
the  court: 

In  the  consideration  and  decision  of  this- 
case,  we  have  been  matly  aided  by  the  able 
and  exhaustive  opinions  delivered  in  the 
court  below. 

The  principal  ouestion  is  whether  the  or- 
phans' court,  wi^  the  approval  of  the  Cir- 
cuit Court  of  the  United  States  of  the  Dis- 
trict of  Columbia  sitting  in  chancerv,  had 
Jurisdiction  to  order  the  sale  of  reaf  estate 
of  infants  for  their  maintenance  and  educa- 
tion. 

It  may  be  assumed  that  in  Maryland  before 
1798  the  orphans'  court  had  no  authority  to 
order  a  sale  of  a  ward's  real  estate  for  any 
purpose ;  although  the  court  of  chancery  waa 
empowered  by  statute  to  direct  a  sale  of  ai^ 
infant's  land  for  the  purpose  of  making 
partition,  and  perhaps  had  inherent  authority 
to  order  a  sale  of  an  infant's  real  estate  for 
his  support  and  education.  Maryland  Stat. 
1715,  chap.  89,  |ft  9,  88,  and  17(»,  chap.  4, 
Bacon's  Laws  ofmsjjltinA ;  February  1777, 
chap.  8»  1  Kill's  Laws;  1785,  chap.  72, 
ft  12,  and  chap.  A,  |  9,  and  1798,  chap.  101, 
S  Kilty's  Laws;  4  Maokey,  861,  868;  ft 
Mackey,  908-806. 
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(  it  wu  not  nuds  under  tbe  Act  of  1780, 
>  79,  g  IS,  U  quite  clear,  becauM  no  par- 
ol irss  ■ought,  u  w«ll  u  becauM  the  pe- 
rn -wm*  adonmed  U>  the  orphans'  court, 
not  to  the  oonrt  ot  chanceiT,  In  the  first 
mce.  TtOj,  V.  n%,  S  Bland,  4S«,  488. 
note.  Botii  Tenitnu  of  tbe  decree  agree 
tatlng  that  It  ma  nude  under  the  power 
ed  In  the  court  of  chancery  by  the  Act  of 
';  chap.  101,  Bub-c^pter  12 ;  and  g  7  of 
■ub-chapter  ooncemH  onlj  tbe  cutting 
Bale  of  atandiog  wood  bj  authority  of 
OTptaana'  court,  without  requlrinf;  the 
noTal  of  an;  other  court.  The  inference 
rresistlble,  that  the  insertion  of  g  7  In 
record  of  the  decree  waa  a  clerical  error, 
that  tbe  decree  waa  really  made,  as  Olian- 
r  Bland  understood  It  to  nave  been,  under 
,    for  tbo  better  support  and  education  of 

he  Court  of  Appeals  of  Marvland,  In 
I,  decided  that  the  value  of  buildings 
itructed  on  the  land  of  a  ward  by  dlrec- 

of  bla  guardian,  and  under  order  of  the 
laua'  court,  at  an  expense  exceeding  tbe 
>iiie  of  bis  estate,  real  and  personal,  could 
be  recovered  from  the  waid,  because  sec- 
i  10  of  the  Act  of  1798  did  not  empower 

orpbans'  court  to  order  any  part  of  the 
ncipa)  of  the  ward's  estate  to  be  applied 
any  other  purpose  than  his  support  and 
inteoaoce.  But  the  (»urt  added: ''Should 
application  of  the  personal  estate  not  8uf- 

to  maintain  and  educate  suitebly  to  tbe 
ure  destination  of  tbe  ward,  then  such 
intenauce  and  education  may  also  induce 

application  of  a  part  of  the  real  estate, 
th  tbe  approbation  of  the  court  of  chan- 
y  or  general  court,  ss  well  as  the  orphans' 
irt. "  Brodea  v.  Thompton,  2  Harr.  ft  Q. 
>,   126,  137. 

C?taneeUor  Bland,  in  a  case  decided  in  tbe 
ine  year,  cited  those  two  cases  and  eipresaed 
similar  opinion.  WiUiami'  Oik,  8  Bland, 
6.  199,  3W,  207.  In  1841  the  court  of  ap- 
■a.\»  said:  "Accordingto  our  lawsaguard' 
Q  cannot  encroach  on  the  capital  of  his 
ard'a  estate  without  the  order  of  the  or- 
laaB'  court,  nor  can  tbe  real  estate  be 
iminisbed  but  by  tbe  approbation  of  tbe 
)urt  of  chancery."  EatUm  v.  Weetat,  12 
ill  A  J.  8S,  108.  And  it  is  admitted  on  all 
ands,  that  the  Circuit  Court  of  the  United 
tates  of  the  District  of  Columbia,  and  its 
accessor,  .the  Supreme  Court  of  the  District 
i  Columbia,  have  always  interpreted  the 
ectlon  in  question  according  te  what  we  now 
Lold  to  be  its  true  construction  and  efiect. 
I  Hackey,  313;  4  Hacbey.  863,  886. 

It  is  awied  for  the  plaintifT,  that  so  much 
if  the  Bm^land  Act  of  1798  as  concerned 
he  sale  of  the  real  estate  of  infants  has 
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hit  when  "tie  giianiian  of  any  infant  shall 
hink  that  the  int^jeSt  ot  bis  or  Lei  nard 
rill  be  promoied  hy  the  **'*  °'  l"'*  <"  her 
eal  Mtale,  or  aftj  '  -j  thereof,  it  shall  be 
iirfnJ  for  such  gu^Jj^i-n"  to  bring  a  suit  in 
]uf^  In  iheCl^;^^^  ot  the  District  of 
MF.g,  p  g  _  BOOK  81 


Columbia,  In  which  tbe  infitut  ihall  bo  mado 
a  party,  and  ahall  b«  represented  by  a  guard 
Ian  ad  littm,  and  the  facta  alleged  In  tho 
bill,  whether  admitted  ot  not,  ahall  be  prov«d  riu 
by  dialnterested  wltneflsea,  and  the  court,  > 
upon  being  satisfied  that  "the  intereat  of  the 
Infant  manifestly  reqnlrea  the  sale  of  hie 
real  estate,  or  any  part  thereof,"  and  that 
"by  nicb  sale  the  rights  of  othets  will  not 
boTlolated,"  may  decree  a  nie,  in  which 
esse  the  proceeds  of  the  sale  shall  be  invested 
and  applied  for  the  benefit  of  the  infant, 
"either  in  the  purchase  of  real  aatate,  or  In 
such  manner  at  the  court  shall  think  begt," 
and  upon  his  death  ahall  descend  as  teal  es- 
tate. G  But.  621,  623;  Bev.  Stet  D.  a 
g§  9S7-96S. 

But  this  Act  contains  no  ezpreaa  repeal  of 
the  Maryland  Act  of  1798;  it  does  not  men- 
tion the  maintenance  or  education  of  Infants, 
but  authorizes  tbe  sale  of  their  real  estate 
whenever  their  interest  manifestly  requires 
it ;  ita  chief  purpose  eridentlr  is  to  authorise 
a  change  of  investment ;  and  it  cannot  be  pre- 
sumed to  have  been  intended  to  tekc  away  the 
authority  of  tbe  orphans'  court,  wlien  dis- 
charging lu  appropriate  duty  of  ascertaining 
the  amount  proper  to  be  expctirled  for  an  in- 
fant's malutenance  and  education,  to  order  a 
sale  of  bis  real  eatete  for  this  single  object 
with  tbe  approval  of  the  court  of  chancery. 

There  is  nothing  In  the  nature  of  tbe  in- 
terest that  these  children  took  under  the  will 
of  ttieir  father,  which  should  prevent  a  sale 
of  It  under  the  Statute  of  17S8,  when  necea- 
Barv  for  their  maintenance  and  education. 
That  Statute  is  not  restricted  to  le^l  cstetes, 
or  to  estates  in  poeseseion,  Tlie  eSect  at  the 
testator's  dispositions,  though  obscured  by 
— ne  confusion  and  superfluity  of  language, 

a  to  give  the  legal  estate  in  all  bis  land 
__  his  widow  for  life ;  the  equitable  and 
beneficial  eatete  tor  her  life  U  her  and  the 
two  children,  or  the  survivors  of  them,  in 
equal  shares ;  and  the  legal  estate  in  remain- 
der, after  tbe  death  of  the  widow,  to  the  two 
children,  in  fee;  with  two  limitations  over 
In  fee,  by  way  of  executory  devise  (ncitlier 
of  which  impaired  the  precedent  estates,  or 
ever  took  effect),  the  one,  of  Uie  share  of  k 
child,  dying  before  the  mother,  to  tbe  sur- 
viving child ;  and  the  other,  of  tbe  whole 
estate  to  the  mother,  in  case  she  should  sur- 
Ive  both  children.  The  legal  estate  in  re- 
laiuder  In  the  children,  which  nothing  but 
their  own  death  before  the  determination  of 
tbe  widow's  life  estete  could  prevent  from 
vesting  tn  possession,  vested  in  them  front 
the  death  of  the  testator,  subject  to  be  da. 

ted  by  their   dying   before   the    widow. 

1  y.  Gmndine,  78  TL   8.   6  Wall.  458,  476 

: ;  869,  87B1  ;  MeAHhw  v.  Scott,  H8  U. 
_  8*0,  879  [28:  1018.  10871.  Their  legal 
estates  in  remainder,  as  well  aa  their  equit- 
able estates  for  life,  were  present  interests, 
which  might  be  sold  for  tlietr  maintenance 
and  education. 

"The  records  of  the  orphans'  court,  and  ol 
tbe  Circuit  Court  of  the  United  States  of  the 
District  of  Columbia  sitting  in  chancery, 
produced  from  the   proper  ^istody,  cleaily 

Erovo  the  following  facte:  Mra,  lliiiw,  who 
y  the  will  of  her  hiuband  wu  appolotoa 
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District,  by  the  Act  of  Congress  of  February 
27.  1801,  (iap.  15,  §8  1,  5  (3  Stat  105,  106). 

On  consideration  of  g  10  of  sub-chapter  12 
of  the  Statute  of  1798,  in  connection  with 
the  other  sections  of  that  sub-chapter,  and 
in  the  light  of  the  previous  law  of  Mary- 
land upon  the  subject,  we  concur  in  the  final 
conclusion  of  the  court  below,  that  the  or- 
phans* court,  with  the  approval  of  the  Cir- 
cuit Court  of  the  United  States  of  the  District 
f  6411  of  Columbia  sitting  in  chancery,  had  power 
to  order  a  sale  of  the  real  estate  of  infant 
wards  for  their  maintenance  and  education. 

By  the  terms  of  that  section,  the  orphans' 
court,  upon  settling  the  guardian's  account 
annually  or  oftener,  ''shall  ascertain,  at  dis- 
cretion, the  amount  of  the  sum  to  be  annu- 
ally expended  in  the  maintenance  and  educa- 
tion of  the  orphan,  regard  beinx  had  to  the 
future  situation,  prospects  and  destination 
of  the  ward ;  and  the  said  court,  if  it  shall 
deem  it  advantageous  to  the  ward,  may  allow 
the  guardian  to  exceed  the  income  of  the 
estate  and  to  make  use  of  his  principal,  and 
to  sell  part  of  the  same,  under  its  order: 
providea,  nevertheless,  that  no  part  of  the 
real  estate  shall,  on  account  of  such  main- 
tenance or  education,  be  diminished  without 
the  approbation  of  the  court  of  chancery  or 
general  coiurt,  as  well  as  of  the  orphans' 
court." 

The  orphans'  court  is  thus  empowered  to 
allow  the  guardian,  for  the  suitable  mainte- 
nance and  education  of  the  ward,  to  exceed 
**  the  income  of  the  estate, "  and  to  use  and 
sell  part  of  the  principal  thereof.  The 
words  ** the  estate,"  in  their  natural  and  legal 
meaning,  include  the  whole  property  of  the 
ward  in  the  guardian's  hands ;  and  the  words 
^the  property,"  "the  estate"  and  "the  in- 
come of  the  estate"  are  habitually  and  re- 
peatedly used  in  that  sense,  both  in  other 
sections  (§§  6,  8,  9.  11.  18,  15}  of  the  same 
sub-chapter,  and  in  the  earlier  Statute  of 
1785.  chap.  80.  §  9,  as  appears  in  the  pas- 
sages already  quoted  from  each  of  those  Stat- 
utes. Wherever  an  authority  to  sell  is  in- 
tended to  be  limited  to  personal  property,  it 
is  so  expressed,  as  in  g  9  of  the  Statute  of 
1785.  and  in  §  12  of  the  Statute  of  1798. 
Compared  with  the  express  restriction  of  the 
authority  to  sell  any  part  of  the  principal  to 
**  personal  estate"  in  the  Act  of  1785.  the  omis- 
sion of  any  such  restriction  in  the  Act  of  1798 
strongly  tends  to  show  that  it  was  purposely 
omitted  in  the  latter  Act. 

This  conclusion  is  confirmed  by  the  proviso 
"that  no  part  of  the  real  estate  shall,  on  ac- 
count of  such  maintenance  or  education,  be 
diminished  without  the  approbation  of  the 
court  of  cnancery  or  general  court,  as  well 
as  of  the  orphans'  court."  As  observed  by 
Mr.  Juitiee  Story,  speaking  for  this  court, 
I&4S]  "the  ofiSce  of  a  proviso,  generally,  is  either 
to  except  something  from  the  enacting  clause, 
or  to  qualify  or  restrain  its  generality,  or  to 
excluae  some  possible  cround  of  misinter- 
pretation of  it,  as  extending  to  cases  not  in- 
tended by  the  Legislature  to  be  brought 
within  its  purview.  MiwU  v.  United  8UUe»^ 
40  U.  S.  15  Pet.  428,  445  [18:  791,  7991. 
The  insertion  of  this  proviso  therefore  mani- 
fests the  understanding  and  intention  of  the 
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Le^^islature  that  real  estate  was  and  should 
be  included  in  the  preceding  general  author- 
ity to  order  a  sale  of  part  "of  the  estate,* 
except  so  far  as  qualified  by  the  proviso. 
Indeed,  if  that  authority  did  not  include 
real  estate,  the  proviso  would  be  superfluous. 

The  necessarv  construction  of  the  whole 
section,  including  the  proviso,  appears  to  us 
to  be  that  express  authority  is  therebv  granted 
to  the  orphans'  court  to  order  a  sale  of  any 
part  of  the  ward's  estate,  real  or  personal, 
for  his  maintenance  and  education ;  but  that, 
before  any  sale  of  real  estate  can  be  made 
for  this  purpose,  the  order  of  the  orphans' 
court  shall  be  approved  by  the  court  of  chan- 
cery or  the  general  court.  Whether  the 
property  to  be  sold  for  this  purpose  is  per- 
sonal or  real,  the  application  is  to  be  niade 
to  the  orphans'  court,  and  the  order  granted 
by  that  court  in  the  first  instance.  In  the 
case  of  personal  property,  no  action  of  any 
other  court  is  required.  In  the  case  of  real 
estate,  the  order  of  sale,  after  being  passed 
by  the  orphans'  court,  must  be  presented  to 
and  approved  by  the  court  of  chancery  or 
the  general  court ;  but  no  separate  suit  need 
be  instituted  in  either  of  those  courts. 

Tills  construction  has  prevailed  in  the 
courts  of  the  State  of  Maryland,  as  well  •• 
in  those  of  the  District  of  Columbia. 

In  OoUier'B  Case,  which  is  reported  in  8 
Bland,  200,  note,  and  an  authenticated  copy 
of  the  proceedings  in  which  has  been  filed 
in  this  case  and  sent  up  with  the  record,  a 
petition  in  December,  1810,  to  the  Orphans' 
Court  of  Cecil  County  in  the  State  of  Mary- 
land,  by  a  father  and  guardian,  alleged  that 
his  infant  children  and  wards  had  become 
entitled,  in  right  of  their  mother,  to  one 
ninth  part  of  a  grist  mill  and  about  one 
hundred  and  forty  acres  of  land  in  that 
county,  the  other  owners  of  which,  after  con- 
sulting with  the  petitioner,  had  "concluded 
that  a  sale  of  the  said  mill  and  lands  would 
be  highly  advantageous  to  all  the  persons 
interested,"  and  had  contracted  to  sell  them 
to  one  Alexander  Scott  for  the  sum  of 
$6,424.25,  provided  the  petitioner  should  be 
able  to  convey  his  children's  part ;  and  that 
the  petitioner  believed  that  such  a  sale 
would  "much  promote  the  interest  and  wel- 
fare of  his  said  children,  and  enable  him  to 
educate  and  support  them  more  to  their  ad- 
vantage than  if  no  such  sale  were  to  be 
made  r  and  therefore  prayed  the  orphans' 
court  to  "order  that  he  may  be  able  to  make 
the  necessary  convevance."  On  December 
12.  1810,  the  orphans  court,  "  on  due  consid- 
eration of  the  allegations  contained  in  the 
within  petition,"  was  "of  opinion  that  the 
sale  prayed  for  was  to  the  advantage  of"  the 
wards,  "and  should  be  confirmed,  and  that 
the  petitioner  be  authorized  to  make  convey- 
ance of  that  part  of  his  wards'  real  estate.* 
In  the  court  of  chancery,  six  days  after- 
wards, OhaneeUor  Eilty  signed  a  decree, 
which  in  the  authenticated  copy,  quoted  in 
4  Mackey,  870,  is  stated  as  follows :  "  Under 
power  vested  in  this  court  by  the  Act  of 
1798.  chap.  101,  sub-chap,  12,  f  7,  the  above 
order  of  the  orphans'  court  is  approved.* 
This  decree,  as  printed  in  8  Bland,  200,  noU^ 
differs  only  in  substituting  g  10  f or  g  7. 
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ezecutriz  thereof,  and  rauxlian  of  their  two 
children,  and  exempted  from  giving  bond  as 
executrix,  gave  bond  as  guaraian  on  March 
24,  1844.  On  March  29,  1844,  she  presented 
to  the  orphans'  court  a  petition  on  oath,  rep- 
resenting that  she  had  paid  all  her  husband's 
debts,  and  that  the  property  left  by  him  was 
insufficient  to  support  her  and  the  children, 
and  praying  for  an  order  of  sale  of  the  real 
estate  for  the  relief  of  her  immediate  wants 
and  for  the  support  and  education  of  the 
children.  On  that  petition,  the  orphans' 
court,  on  the  same  day,  by  an  order  reciting 
that  it  had  heard  and  considered  the  case  *'on 
the  petition,  exhibits,  accompanying  proofs 
and  representation  of  Eliza  V.  lliaw  In  her 
capacity  of  guardian  and  executrix,  **  decreed 
that,  provide  the  Circuit  Court  of  the  United 
States  of  the  District  of  Columbia  sitting  as 
a  court  of  chancery  should  by  proper  oraer 
approve  thereof  she  should  be  authorized,  as 
guardian  of  the  children  and  for  herself,  to 
make  sale  and  conveyanoe  of  the  said  real 
estate,  first  givinff  bond  for  the  performance 
of  the  trust  thereby  imposed  upon  her,  and 
immediately  after  the  sale  making  report 
thereof  to  the  court.  On  or  about  April  29, 
1844,  a  copy  of  that  petition  and  order,  duly 
certified  by  the  register  of  wills,  was  filed 
on  the  chancery  side  of  the  Circuit  Court  of 
the  United  States  of  the  District  of  Colum- 
bia. On  October  12,  1844,  the  order  of  the 
[MfT)  orphans'  court  was  approved  by  the  circuit 
court  sitting  in  chancery,  as  is  shown  by  the 
entry  on  its  docket  or  minute  book,  which, 
in  ue  absence  of  any  extended  record,  is 
competent  and  conclusive  proof  of  its  doings. 
Philadelphia,  W.  S  B.  R  Oo,  v.  Botoard,  54 
U.  S.  18  How.  807,  881  [14:  167,  167].  On 
lUy  17,  1845,  the  petitioner  gave  bond  with 
sureties  for  the  penormanoe  of  the  trust  im- 
posed upon  her  by  the  order  so  approved. 
The  dates  of  the  sale  and  of  Uie  report  there- 
of to  the  orphans'  court  do  not  appear.  But 
it  does  appear,  by  the  minutes  of  its  pro- 
ceedings, that  on  January  21,  1848,  there 
was  filed .  in  and  approved  by  that  court  a 
''sale  of  real  estate  of  Josepn  Thaw,  de- 
ceased," ^hich,  in  the  absence  of  evidence 
of  any  other  sale  of  his  real  estate  having 
been  ordered  or  made,  must  be  inferred  to 
have  been  a  report  of  this  sale.  All  the 
facts  recited  in  the  deed  executed  by  Mrs. 
Thaw  to  Agricol  Favier  on  March  17,  1848, 
are  thus  proved  by  independent  evidence, 
the  competency  of  wnich  is  beyond 
doubt 

The  objectioo  that  the  petition  presented 
by  Mrs.  Thaw  to  the  orphans'  court  was  ir- 
reguUur  and  insufficient  to  support  the  Juris- 
diction of  that  court,  because  it  asked  for  a 
sale  of  Uie  land  for  the  benefit  of  the  peti- 
tioner, as  well  as  of  her  wards,  is  sufficiently 
answered  br  Mr.  JuiUee  Cox,  delivering  the 
ludgment  oelow,  as  follows:  "It  is  true 
that  the  giuudian,  in  her  application,  con- 
fused toinewhat  her  own  interests  with  those 
of  the  waid%  and  alleged  Iba  inanflkticncy 


of  the  property  to  support  her$eff9Jkd  the 
children  as  a  ground  for  selling,  and  asked 
the  sale  as  well  to  relieve  ?ier  awn  immediaU 
wanti  as  for  the  support  of  the  children. 
But  it  is  fair  to  read  this  piut  of  the  appli- 
cation as  referring  to  her  own  undivided  in- 
terest for  life  in  the  property.  It  is  not  to 
be  read  as  an  application  to  sell  the  estate  of 
the  children  for  her  support.  It  is  also  true 
that  the  court  had  no  jurisdiction  over  the 
wife's  interest  in  the  property,  and  could 
not  pass  title  to  it  by  its  decree.  But  if  the 
wife  chose  to  unite  in  the  sale  and  convey 
her  interest,  which  she  must  be  held  to  have 
done,  we  see  no  reason  why  the  court  could 
not  decree  a  sale  of  the  share  of  the  infants. " 
"And  if  there  was  error  in  the  form  of  the 
decree  because  it  embraced  the  widow's  in- 
terest also,  it  did  not  affect  its  efficacy  as  to 
the  interest  of  the  infants,  but  was  a  harm- 
less and  inoperative  error  not  to  be  noticed 
collaterally.  The  only  question  that  could 
arise  would  be  as  to  the  proper  apportion- 
ment of  the  proceeds  between  the  mother  and 
the  wards.  But  this  question  could  only 
arise  after  the  sale,  and  would  not  affect  the 
transfer  of  title."    5  Mackey,  227. 

The  petition  and  the  order  of  the  orphans' 
court  thereon,   fairly  and  reasonably   con- 
strued, show  that  a  sale  of  the  infant's  in- 
terest in  the  real  estate  under  the  will  of 
their  father  was  prayed  for  and  ordered  as 
necessiury  for  their  maintenance  uid  educa- 
tion.   So  far  as  concerned  the  interest  of  the 
infants,  therefore,  the  court  had  before   it 
everything  that  was  necessaiy  to  support  its 
Jurisdiction.    In  this  form  of  proceeding, 
the  guardian  sufficiently  and  fully  repre- 
sented the  infants,  and  no  notice  to  them 
was  required  by  the  Statute  of  Maryland  or 
by  any  general  rule  of  law.    The  want  of 
proof  of  such  notice,  or  of  any  record  of  the 
evidence  on  which  the  orphans'  court  pro- 
ceeded in  making  the  order,  or  the  chsDcery 
court  in  approving  it,  or  of  any  subsequent 
accoimting  by  the  guardian  for  the  proceeda 
of  the  safe,   is  immaterial.    The  orders  of 
those  courts  within  their  Jurisdiction  were 
conclusive  proof  in  favor  of  Uie  purchaser 
and  grantee  at  the  sale,  and  cannot  be  col  • 
laterally   impeached  on  any  such  ground. 
Thampion  v.  2Wmtd,  27  U.  S.  2  Pet.  157  [7 : 
881].     Origrum  v.   Astsr,  48  U.   S.   2  How. 
819  [11 :  283] ;  Comstoek  v.    Orawfard,  70  U. 
S.  8  Wall.  896  [18 :  84J  ;  MeNitt  v.  Turner, 
88  U.  S.  16  Wall.    852  [21 :  841]  ;  Mohr  v 
lianierre,  101  U.  S.  417  [25:  1052]. 

The  cases,  on  which  the  plaintiff  relies^ 


of  Bank  qf  United  StaUi  v.  Bitehie,  88  U. 

^    1.  128  r8  ~  ~ 

ten,  4  Qill,  115,  124,  'were  wholly  different. 


S.  8  Pet.  128  [8:  890],    and  Hunter  v.  Bat- 


•w»»,     -m     via**,     **w,     AMTB.      «Tv«v      «Tuw««j     wa»w««w. 

Both  were  cases  of  decrees  in  equity  upon 
suits  inter  parte$  in  the  ordinary  form.  In 
the  one  case,  the  decree  was  directly  attacked 
by  bill  of  review,  in  the  nature  of  a  writ  of 
error;  and  in  the  other  case,  a  notice  re- 
quired by  express  statute  had  not  been  given. 

IMD.  & 
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JOHN  M.  MOFFITT.  PV-  <»  JSrr., 

9. 

OHARLR8  B.  MILLER  wn  au,  Bx'n  of 

OBBtTBR  A.  Abthur,  DeoeMed* 

Lat«  Collector. 

DuUm^m  grawtU. 

[No.  Uk\ 
Ikeidsd  N^  MS,  1S89. 

F  ERROR  to  the  Oiicolt  Ooort  of  the  Uoftcd 
States  for  the  Southern  District  of  New 
Tork  to  reTiew  a  iadnneot  for  defendsDt  in  sn 
ACtloD  10  recorer  beck  duties  UlegsUy  e»sctsdL 


Memn.  Biwa/rd  HarO^  and  WaUtr  H.  CUU^ 

an  for  plaintilf  in  error. 

TU  Abcme^'OemrtU  and  Mr.  Amttiant-At- 
iom^ff-Otntral  Maurn  for  defendant  in  error. 

The  plaintiff  in  error  imported  in  1876,  at 
New  York,  from  St.  Johns,  New  Bmnswick, 
tbree  canoes  of  Red  Qranite,  and,  under  the 
Berised  Statutes  then  in  force,  the  defendant 
collected  a  dutj  thereon  of  80  per  cent  ad 
walor^m,  ss  a  ''manufactured  article  not  eou* 
Bierated  nor  prorided  for''  in  tlie  tariff  sdied- 
ulea.  Plaindfl  paid  this  rate,  protesting  that 
the  importations  were  ''srsnite,  buildlnf  stone 
and  nM>numental  atone,  dutiable  by  enumera- 
tion under  Schedule  M,  tiUe  88.  U.S.  Rev.  Stat, 
at  $1.60  per  ton,  or,  by  similtode  thereto,  under 
Rer.  Stat.,  tec  84M,  and  brought  this  action  to 
laooTer  bsck  the  amount  of  tM  duties  alleged 
10  have  been  exceadTely  ezscted. 

By  ths  Coasts  Judgmgni  qflrw^  wM 
bjadiTidedooiirt 


KoTB.->Xt  Is  oeMoM  Co  neoMT  taife  dwHm  paUd 
ndrr proCaC*  protetUhowmaOt^mtAita^ici^  ses 
9U  to  Orssly  v.  Thompson.  ISt  BK. 
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VRANOIS  A.  T0L80N. 
a  Esporlarli  sd.  n»«U 


[Na689.] 
IMdid  Jf$mmbtr  4.  2389. 

rj  ERROR  to  the  Supreme  Court  of  the  Di^ 
trict  of  Columbia.    I)umim$d  wUk  mti$  •» 
■•oKs»  ^dtfendtuU  im  §nvr. 

Jmtwmrp  it  1M01 

MOTION  to  reeciod  the  Judgmeol  entered 
NoTember  4,  1680;  to  restore  the  cause  to 
the  docket  and  for  leave  to  amend  ths  writ  of 
•nor  beran  by  inserting  therein,  ss  plaintifft 
li  srror,  the  names  of  Heonr  A.  willard.  John 
W.  Thompson,  Samuel  Norment  and  J.  H. 
Baxtar.  (/rmMisd,smdcamrmt0rwdi9th4d$ek€t, 
Mr.  guth—UI  Wilaoa*  in  support  of 


The  writ  of  arror  nay  bs  amended,  under  the 
authority  ooofarrad  by  ssctioa  1006  of  the  Re 
vimd  Statutes. 


Moar0  T.  attmmdi,  100  U.  &  146  (86:  600)i 
EnicktrborHr  Uf*  Im.  (h.  t.  FmdUton.  119 
U.  a  606  (28:  870. 871).  116  U.  &  880  (20:  488); 
Pearmn  t.  TewdaU,  06  U.  8.  804  (84: 486). 

Memr$.  C.  C.  Col#  snd  A.  A.  Blnaj»  la 
oppoftition  to  motion: 

The  court  had  express  statutoiy  powar  la 
make  the  rule,  and  it  is  binding  upon  the  court 
and  the  parties. 

ColHfMa  Bank^.  Oaktt^,  17  U.  8.  4  Wheat 
242  (4:  661);  MiOi  t.  Unitsd  StatM  Bank,  H 
U.  S.  11  Wheat  480  (6: 614);  mriartr.  BaUm^ 
84  U.  8.  0  Pst  166  (0: 86). 

The  objectton  to  the  writ  of  error  Is  Jurlsdio> 
tional,  and  It  cannot  be  obviated  by  amend- 
ment 

AM»  T.  7V«ft«s,  128  U.  &  820  (82:  488);  Ois- 
inp$  V.  EJhicannan,  88  U.  a  7  Pet  800  (8:  727); 
WiUan  T.  JV^sii  TorkL.  d  F.  Im.  Oo.  87  U.S. 
12  Pet  140  (0:  1082);  Ifsffii  t.  Simmtdi,  100 
n.  a  146  (25:  600). 

But  if  the  amendment  ba  within  the  dlsor^ 
tion  of  the  oourt  it  should  not  be  grsnted. 

Fitarmm  v.  TncdaU,  06  0.  8.  204  (24  •  488). 

By  the  Oonrts  MoHam  ffranUd^  mmd  cam  r^ 


HENRY  T.  TH01CA8 

s. 

JAMES  A.  MURRAY. 


JEFFERSON  MoCAULET 

s. 

JAMES  A.  MORRAY. 


BENJAMIN  a  KINOSBURY, 

a. 

JAMES  A.  MURRAY. 

[Noa.  610,  680,  08L] 
JMdcd  Apra  7, 1S$&. 

rf  ERROR  to  tba  Bupnme  Court  of  the  T«w 
ritotyof  Mootaaa.     WriU^mvrdimitmd 

Utk»8aprmn4ChuH^ik$8lat$iffMpiUmmm, 

These  were  acdoos  for  the  recofer?  of  tba 
pomrmlon  of  Isnds  in  the  Territory  of  Montana, 
and  for  $10,000  damaM  in  each  csss  for  with- 
holding their  poseeerton.  The  lodgment  ia 
each  csss  wss  m  favor  of  tba  plalotilT  for  the 
recovery  of  tba  poesesriou  of  the  premlees  ia 
controreisy  and  oos  dollar  damsgcs.  Afflda^ 
vils  as  to  the  valos  of  the  land  were  filed  om 
the  motion. 

Mr.  Waltar  H.  flsaltk  for  defendaata  la 
error,  moved  lo  dInniM  each  of  ths  csms  oa 
the  ground  that  the  vatns  of  the  primfssi  ia 
each  or  said  caMs  does  not  axosed  |6^000.  and 


cited  the  oam  of  atrwS  t.  Arty,  110  tl.  it  86i 
(80:480). 

Jfcsffs.  mraai  Ka^wlaa  and  A  A  Bu^ 
deU,  for  plaintilb  la  error,  in  opposltSoo  to  tba 
modoD.  bed  aiBdavita  as  to  value. 

^ythaCovrit    Mctim  is  dimim  gramiadL 

6tt 
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Oor.Tnuf, 


[670]      JOHN  T.  8HBRMAN  wt  al.,  Plff$.  in  Brr., 

9, 

WILLIAM  H.  ROBERTSON.  Collector,  etc. 
(See  S.  OL  Beporter^  ed.  BTO-fiTL) 

Dutie$-~uihai  Um  appUdd, 

L  Ooode  imported  before  tlie  Act  of  Maroh  8,  I8881 
took  effect,  if  kept  in  the  oustodj  of  tlie  custom 
oflloen  nntU  after  that  period,  are  to  be  duuved 
with  dntiei  acoordlng  to  the  law  in  force  when 
tbej  are  entered  for  oonfumption. 

IL  WxTtranfi  t«  ONmt,  U6  U.  &  ttS  (Ek  81S),  ftd- 
lowed. 

[No.  180.] 

BubmitUd  Nm>,  tS,  1889.   Dedd^  Dec.  9, 1889. 

F  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York.    Bewrmd. 

This  case  was  submitted  on  the  following 
stipulation,  signed  by  counsel  of  both  par- 
ties: 

''This  cause  having  been  tried,  on  the  third 
and  sixth  davs  of  December,  1880,  in  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
em  District  of  New  York,  before  the  Hon. 
Hoyt  M.  Wheeler,  Judge^  and  a  Jury — 

*'And  CTidence  having  been  thereupon 
given  in  behalf  of  the  plaintiiZs,  substan- 
tially as  hereinafter  stated ;  and  no  evidence 
having  been  given  in  behalf  of  the  defenduit ; 
and  the  said  circuit  court  having  thereupon 
refused  to  submit  the  case  to  the  Jury,  and 
havine  granted  defendant's  motion  to  direct 
a  verdict  for  the  defendant  upon  the  evidence ; 
and  Judgment  having  been  thereupon  there- 
after, on  the  15th  day  of  May,  1886,  duly  en- 
tered in  favor  of  the  defendant  and  against 
the  plaintifls  for  the  sum  of  $85.40  costs,  as 
taxed,  execution  thereon  stayed  thirty  days, 
pending  plaintiffs'  appeal,  and  so  forth — 

**  Now,  it  is  conceal  by  the  attorney -gen- 
eral, in  behalf  of  the  defendant  in  error,  that 
the  facts  in  this  cause,  as  shown  by  the  i)lain- 
tiffs'  bill  of  exceptions,  contained  within  the 
record  on  this  appeal,  duly  filed  in  the  office 
of  the  clerk  of  tnis  court,  are,  in  all  sub- 
stantial respects,  the  same  as  the  facts  u[>on 
which  Judgment  was  rendered  for*the  plain- 
tiffs in  the  court  below  in  the  cause  Hart- 
ra^fl  V.  Oliver,  which  was  argued  in  this 
court  March  23,  1888,  and  is  reported  in  vol. 
125  of  the  United  States  Reporto  at  page  525 
[81 :  818]— that  is  to  say : 

"1.  The  plaintiffe  herein  imported  white 
cotton  goo(u  into  the  Port  of  New  York. 
The  vessel  carrying  the  goods  arrived  at  that 
port  on  the  80Ui  day  of  June,  1888,  and  was 
immediately  boarded  by  customs  officers  of 
the  United  States,  who  took  into  their  cus- 
tody all  goods  on  board. 

"2.  The  plaintiffs  could  not  have  obtained 
possession  of  their  said  goods  from  the  said 
customs  officers  wiUiout  a  certain  'permit, ' 
to  be  issued  by  the  defendant  after  the  goods 
were  'entered' dv  the  plaintiffs  at  the  custom- 
house of  the  said  port,  and  the  goods  could 
not  be  so  entered  taera  until  after  the  vessel 
itself  was  entered  or  reported  there. 

"8.  The  plaintiffs  had  a  clerk  waiting  at 
the  said  costom-house  for  the  purpose  of  en- 
tering their  said  goods  as  soon  as  the  vessel 
shoold  be  to  entered  or  reported  there  on  the 
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said  80th  day  of  June,  1888,  but  that  the  ves- 
sel was  not  so  entered  or  reported  there  until 
at  or  about  2  o'clock  P.  M.  of  that  day,  and 
that  it  was  then  too  late  to  enter  the  said 
goods  in  the  usual  course  of  business  within 
tnat  day  in  the  said  custom-house. 

''4.  The  first  day  of  July,  1888,  was  a  Sun- 
day. The  said  ffoods  were  duly  entered  at 
the  said  custom-house  on  the  second  day  of 
July,  1888,  having  remained  meantime  solely 
in  the  custody  of  the  said  customs  officers  on 
board  the  said  vessel. 

"5.  The  said  goods  were  not  in  any  public 
storehouse  or  bonded  warehouse  on  the  first 
day  of  July,  1888,  otherwise  than  as  herein- 
above appears. 

"6.  Tno  defendant,  as  collector  of  said 
port,  levied  customs  duties  upon  plaintiffs' 
said  goods,  at  the  rates  provided  for  by  sec- 
tion 2504  of  the  Revised  Statutes  of  the  United 
States,  amounting  to  $2,754.41. 

"The  plaintifu  objected  and  protested 
against  such  levy  upon  the  ground  that  the 
levy  should  have  been  made  under  the  Act  of 
Congress  entitled  'An  Act  to  Reduce  Internal 
Revenue  Taxation,  and  for  Other  Purposes, ' 
approved  March  8,  1888,  under  which  last- 
mentioned  Act  the  duties  upon  the  said  goods 
would  have  amounted  to  ^,179.59,  but  they 
paid  the  amount  of  the  said  levy  of  the  de- 
fendant and  duly  brought  this  action  to  re- 
cover the  difference  or  excess  so  paid,  to  wit, 
to  recover  $574.82. 

"And  hereupon  the  counsel  for  both  parties 
deem  it  not  necessary  to  print  the  record  on 
this  appeal  or  to  argue  the  appeal  before  the 
court,  and  the  attorney-general,  in  behalf  of 
the  defendant,  submits  to  the  direction  of  the 
court  upon  the  motion  of  plaintiffs'  counsel 
for  Judgment. 

"Dated  November  18,  1889." 

Ifeetn.  Waldo  Hntchine  and  Wm.  Fbree 
Scott  for  plaintiffs  in  error. 

Mr.  O.  W.  Chapman*  Soliciiar-Oem.,  for 
defendant  in  error. 

By  the  Court: 

Judgment  revereed  with  eoite  on  the  au- 
thority of  the  decision  of  this  court  in  the 
case  of  Jchn  F.  Hartranft,  OoUeetar,  v.  John 
M.  OUveretal.,  No.  190,  October  Term,  1887 ; 
and  cause  remanded  with  directions  to  enter 
Judgment  for  plaintiffs. 


JOHN  IRWIN,  Plff.  in  3rr., 
,  e. 

THB  SAN  FRANCISCO  SAVINGS 

UNION  BT  AL. 

(See  8. 0.  Beporter*i  ed.  S7S-66QD 
Steamp  land  grant— title  qf  State— oral  evidence. 

L  Land  maf  be  proved  to  come  within  the  swamp 
land  rrant  made  hj  the  United  States  to  the 
States  by  the  Act  of  ISOO  (9  StaU  U9),  by  oral  tes- 
timony, when  not  listed  nor  patented  to  the  Slate 
by  the  Secretary  of  the  Interior. 

2.  The  tf  tie  to  such  swamp  and  overflowed  lands 
passed  by  said  Act  to  the  State,  althougb  they 
were  not  listed  to  the  State,  nor  patented  by  the 
United  States. 

18G  D.  8. 


IfiwiK  T.  Sax  pRuonco  Batutob  Unox. 


*■    Ifrlffht  r.  Botcbtrry,  la  U.  &  US  [80:  IDBn.  fol- 
knrad. 

[No.  181.] 
^"ifTtitbg  Jan.  K.  1390.   Dteided  Feb.  3. 1890. 

TS  ERHOB  to  the  Circuit  Court  of  the 
-*-  United  StaUn  for  the  Northern  District  of 
t^lifornia  to  review  &  Judgment  (or  pUin- 
tiff  in  an  action  of  ejectment  to  recovei 
*'^mp  and  overflowed  lands.  AJIirmed. 
flainttffs  claim  under  a  patent  from  the 

Stat«  of  California  Issued  in  1874.    Defead- 

BUt  olaims  possession  ss  an  officer  of,  and  Id 

bebal*    of,  lie  United  BUtea. 

'A'He   facta  are  full;  stated  in  the  opinion 

of    tbe  circuit  oourt.  which  is  aa  follows; 
Before    Field,  Circuit  Jiutiee,  and  Saw- 

By  tte  court.  Field,  Oinmit  Jiutioe: 
Tliia  la  an  action  to  recover  possession  of 
a  trac^  erf  land,  situated  partly  in  the  County 
of  ^Ta-pa,  and  parti  v  In  the  County  of  Bolano, 
C(uisiai:ing  of  7,418  acres  and  a  fraction  of 
an  ^^<=i-e.  It  ts  allesed  to  be  swamp  and 
Overflc»-wed  land,  and  that. the  title  to  It 
theref  <:>re  passed  to  the  State  bv  the  Act  of 
ConKi~eaa  of  Beptember  20,  I860,  "to  enable 
the  8't^te  of  ArKansas  and  other  States  to  ra- 
cial i:vi  the  swamp  lands  within  their  limits.'' 
(9  Sfca.«.  S19.) 

Tli^  fliBt  section  of  that  Act  grants  to  the 
Stat^  of  Arkansas  "the  whole  of  those  swamp 
and  o^verflowed  lands  made  unflt  thereby  for 
cult^i'VBtlon,"  which  were  unsold  at  the  date 
ot  it.^  passage.  The  fourth  section  extends 
the  provisioos  of  the  Act  to  and  confers  the 
beaefi'ts  upon  each  of  the  other  States  of  the 
UnioEk  in  which  swamp  and  overflowed  landa 


uato     -within  Ita  limits  of  the  quality  de- 

icrilied.    Its  langoaKe  is  that  they  "shall  b« 

and.      tile   same  are  hereby   granted   to  said 

&tat.e,  "  words  which  Import  an  Immediate 

transfer  of  Interest,  and  not  one  in  the  future. 

The  provisions  of  the  second  section  making 

It  Uio   duty  of  the  Secretarv  of  the  Interior, 

aa  BOOH  aa  practicable  after  the  passage  of  the 

Act,  to  m»ke  out  an  accurate  list  and  plat  of 

tba  lands  described,  to  transmit  the  same  to 

the  governor  of  the  State,  and  <n  his  request 

»  *»?*o. »  patent  to  be  Issued  to  the  Stato ; 

md  declarfog  that  "on  that  patent  the  fee 

simple   to  Uw  said  lands  ahafl  vest  In  the 

Bute,     subject  to  the  disposal  of  the  Legie. 

iSir  ""'y'i'.-dldiiot  p»v«»ttho  immedfate 

STw*  5'  **•  *'"«•    ™  P»t«nt,  with  the 

gff  fJ"L  «i«»cription  br  met4  and  bounds  of 

K«J^^  Which  It  would  furnish,  would  serve 

»«^J  purpose.    It  would  render  it  unnec- 

et«7  to    Jrl  ^^*^    **'  grantees  from  the 

cWtar  «?^''*.  «"7  ''"^«'"  proof  of   the 

S«1S^'»*,''«  iMd  should  any  Mntrovenles 

migbt^^^^'^g  It.     In  many  wsy^  doubts 

="lit  bl  S^^  "^  """  "^io^ ;  *^  evidence 

P«  of  m^KS',"'"?  »  '"  whether  the  ™ater 

*»<rtpMo»r  iS**  subdivision  fell  witHii  the 

forcajtivats^"*^"'*^  as  being  "wet  and  unflt 

»otH  sol  w«  »?■ "    In  sll  such  cases  the  pstent 

'  """rTMifc-  T**  doQbt,  for  the  determlnatloa 

™uM  b«  ^S?^  *"  ***  Secretary  of  the  Interior 

"^  ''«^«x»ir?I**»in»«-     1T>o  ajcertslnment 


the  lands,  they  being  swamp  and  overflowed, 
cannot  be  defeated,  nor  In  any  war  Impaired, 
by  the  delay  or  refusal  of  the  Secretary  of 
the  Interior  to  have  the  required  list  made 
and  patent  issued.  The  State  and  her  zraot- 
ees  mtcht  be  embarrsased  In  the  assertion  of 
their  rights,  but  no  other  consequences  would 
follow. 

Such  la  the  purport  of  the  advice  given  to 
the  Secretary  of  the  Interior  by  the  Attorney. 
General  of  Uie  United  States  In  bis  communi' 
cation  of  November  10,  18C8.  "It  is  not 
necessorv"  he  said,  "that  the  patent  should 
issue  before  the  title  rests  in  the  State  under 
the  Act  of  1850.  The  Act  of  ConKress  was 
Itself  a  present  grant  wanting  nothing  but  a 
definition  of  boundaries  to  make  it  perfect, 
and  to  attain  that  object  the  Secretary  of  the 
Interior  was  directed  to  make  out  an  accurate 
list  and  plat  of  the  lands,  and  cause  a  patent 
to  be  issued  therefor.  But  when  a  party  is 
authorized  to  demand  a  patent  for  land,  his 
title  Is  vested  aa  much  as  it  he  had  tbe  patent 
Itself,  which  is  but  evidence  of  his  title." 
0  Ops.  Atty-Oen.  2M.  Such  is  also  the 
purport  of  several  decisions  of  the  Supreme 
Court  of  California.  In  Ouwru  v.  Jaekton,  S 
Cal.  Saa,  which  was  an  action  like  the  pres- 
ent one  tor  the  possession  of  swamp  and 
overflowed  lands  under  a  patent  of  the  State, 
the  defendant  demurred  to  the  complaint  be- 
cause It  did  not  show  that  the  land  bad  been 
surveyed  and  patented  to  the  State.  The  de- 
murrer was  sustained  In  tbe  court  below,  bat 
the  supreme  court  reversed  the  decision, 
holding  that  the  Bute  had  the  right  to  dis- 
pose of  the  swamp  and  overflowed  lands 
granted  to  her  bv  the  Act  of  1860,  prior  to 
a  patent  from  the  United  States,  so  aa  to 
convey  a  present  title  to  the  patentee  ss 
a irainst  a  trespasser.  "The  Act  of  Congress, 
said  the  court,  "describes  tbe  land,  not  by 
speciflc  boundaries,  but  by  Its  quality,  and 
Is  a  present  legislative  grant  of  all  the  pub- 
lic lands  within  the  State  of  the  quality 
mentioned.  The  patent  Is  matter  of  evidence 
and  description  by  metes  and  bounds.  Ths 
office  of  the  patent  is  to  make  the  description 
of  tbe  landa  definite  and  conclusive  as  be- 
;ween  the  United  States  and  the  Sute."  See 
jlso  aammgri  y.  Diekijuon,  9  Cal.  BtU,  and 
Jtfrnon  v.  Orifflth.  37  Cal.  87. 

In  Sannibal  A  St.  J.  £,  Of.  ▼■  AniM,  78 
U.  S.  «  Wall.  96  [19:  S99],  ths  question 
was  presented  to  the  Bupreme  Court  of  the 
United  States  whether  the  grant  by  the  Act 
of  Congress  of  June  lOtta,  1892.  to  Uissourl 
of  Isnds  to  sid  In  the  corutructlon  of  certain 
railroads,  covered  the  swamp  and  overflowed 
lands  granted  to  her  by  the  Act  of  September 
20  ISM,  no  patent  for  those  lands  having 
been  issued  to  her,  after  okserving  that  there 
was  a  nreaent  grant  by  Congress  of  certain 
l2ds  to^  States  wfthlTShlch  they  He. 
but  hv  »  description  requiring  something 
mmw  than  ■  ""^  reference  to  townships, 
SS^  «d  sections  to  identify  them,  m* 
JStU  ^  iMde  the  duty  of  the  £S«t«iT 
nTii!-  taterior  to  ascertain  the  diaiacttf  ot 
Uie  Isnd*  y^tta,  oourt  Hid :   "Th-  wtmtA  ot 
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the  State  did  not  depend  on  bis  tction,  but 
on  tbe  Act  of  OoDgieat,  and  though  the 
States  might  be  embarrassed  in  the  assertion 
of  this  right  by  the  delay  or  failure  of  the 
Secretary  to  ascertain  ana  make  out  lists  of 
these  lands,  the  right  of  the  States  to  them 
could  not  be  defeated  by  that  delay."  And 
the  court  further  obserred  that,  as  the  Secre- 
tary had  no  satisfactory  evidence  under  his 
control  to  enable  him  to  make  out  these  lists, 
he  must,  if  he  attempted  it,  rely  on  witnesses 
whose  personal  knowledge  enabled  them  to 
report  as  to  the  character  of  the  tracts  claimed 
to  be  swamp  and  overflowed ;  that  **  the  mat- 
ter to  be  shown  is  one  of  observation  and  ex- 
amination, and  whether  arising  before  the 
Secretary,  whose  duty  it  was  to  primarily 
decide  it,  or  before  the  court,  whose  duty  it 
became  because  the  Secretary  had  failed  to 
do  it,  this  was  clearly  the  Best  evidence  to 
be  had,  and  was  sufficient  for  the  purpose." 
In  French  y.  J^an,  98  U..S.  169  [28:  813], 
this  subjeet  is  further  considered,  and  the 
circumstances  under  which  parol  evidence  to 
fihow  tliat  lands  claimed  as  swamp  and  over- 
flowed will  be  received  are  stated  with 
greater  precision.  That  was  an  action  of 
ejectment  for  swamp  and  overflowed  lands, 
and  the  oi\}y  question  raised  related  to  the 
refusal  of  the  court  below  to  receive  oral 
testimony  to  impeach  the  validity  of  a  patent 
issued  by  the  United  States  to  the  State  of 
Missouri  for  the  land  in  question  imder  the 
Act  of  1850,  the  purpose  of  the  testimony 
being  to  show  that  the  land  in  controversy 
was  not  in  point  of  fact  swamp  land  within 
the  meaning  of  that  Act.  The  land  had  been 
certified  in  1854  to  the  Missouri  Pacific  Rail- 
road Company  as  part  of  the  land  granted  to 
aid  in  the  construction  •  of  its  roul  by  the 
Act  of  June  10,  1852,  and  the  plaintiff  had 
become  vested  with  the  title  of  the  company. 
To  overcome  this  title  the  defendant  ffave  in 
evidence  the  patent  to  the  State  unaer  the 
Swamp  Land  Act,  under  which  he  claimed 
by  regular  conveyances.  The  plaintiff  then 
offered  to  prove  by  witnesses  who  had  known 
the  character  of  the  land  in  dispute  since 
1840,  that  it  was  never  wet  and  unfit  for 
cultivation.  The  court  below  refused  to  re- 
ceive the  testimony,  and  the  propriety  of  its 
ruling  was  thus  Inrought  before  the  supreme 
oourt.  After  observing  that  it  had  been  more 
thim  once  decided  that  the  Swamp  Land  Act 
was  a  grant  in  prmenH  by  which  the  title  to 
those  lands  passed  at  once  to  the  State  in 
which  they  lay,  except  as  to  States  admitted  to 
the  Union  after  its  passage,  and  that  the  pat- 
ent therefor,  which  is  the  evidence  that  the 
lands  contained  in  it  had  been  identified  as 
swamp  lands,  relates  back  and  gives  certainty 
to  the  title  as  of  the  date  of  the  grant,  the 
sourt  said  that  by  the  second  section  of  the  Act 
the  power  and  duty  devolved  upon  the  Secre- 
tary of  the  Interior,  as  the  head  of  the  depart- 
ment which  administered  the  affairs  of  the 
public  lands,  of  determining  what  lands  were 
of  the  description  granted,  imd  made  his  office 
the  tribunal  whose  decision  on  this  subject 
was  to  be  controlling,  and  it  was  his  duty  to 
have  accurate  lists  and  plats  of  the  lands  de- 
scribed made  out  and  transmitted  to  the  gov- 
ernor of  the  State,  upon  whose  request  a  pat- 
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ent  was  to  be  issued.  Parol  evidence  to  show 
that  the  land  covered  by  the  patent  to  the 
State  was  not  swamp  and  overflowed  land 
was  therefore  held  to  be  inadmissible.  In 
commenting  upon  the  case  of  Bannibal  d  8t. 
J,  R,  Oo.  y.  Bnith,  76  U.  8.  0  Wall.  95  [19 : 
5991,  which  was  supposed  to  Justify  the  offer 
of  the  parol  testimony,  the  court  said  that 
"the  admission  of  the  testimony  in  that  case 
was  placed  expressly  on  the  ground  that  the 
Secretary  of  the  Interior  had  neglected  or  re- 
fused to  do  his  duty ;  that  he  nad  made  no 
selections  of  lists  whatever,  and  would  issue 
no  patents,  although  many  years  had  elapsed 
since  the  passage  of  the  Act."  ** There  was 
no  means,"  it  added,  *'as  this  court  has  de- 
cided, to  compel  him  to  act.  If  the  party 
claiming  under  the  State  in  that  case  could 
not  be  permitted  to  prove  that  the  land  which 
the  State  had  conveyed  to  him  as  swamp 
land  was  in  fact  such,  a  total  failure  of 
Justice  would  occur  and  the  entire  grant  of 
the  State  miffht  be  defeated  by  this  neglect 
or  refusal  or  the  Secretary  to  perform  his 
duty." 

Ijie  result  of  these  two  cases  in  the  supreme 
court  is  this :  That  wherever  the  Secretary 
of  the  Interior  has  acted  and  certified  the  lists 
required  by  the  Act  of  1850  and  issued  the 
patent,  his  determination  is  so  far  conclusive 
as  to  the  character  of  the  land  that  it  cannot 
be  collaterally  attacked.  But  where  he  has 
failed  to  make  such  list  and  issue  the  patent 
it  is  competent  for  the  State,  or  parties 
claiming  from  her,  to  prove  bv  parol  testi- 
mony tSai  the  land  is  of  the  character  men- 
tioned in  the  Act  of  1850  which  passed  to 
her. 

On  the  seventh  of  April,  1874,  the  State, 
through  her  properly  authorized  officers,  is- 
sued a  patent  of  Uie  tract  in  controversy  to  one 
George  W.  Pearson,  describing  it  as  swamp 
and  overflowed  land,  and  giving  its  metes 
and  bounds.  Through  him  oy  various  mesne 
conveyances  the  plaintiffs  trace  thcJr  title, 
each  naving  acquired  an  undivided  one-third 
interest  in  the  premises  as  tenants  in  common 
with  the  others.  The  State,  by  various  en- 
actments, had  provided  for  the  sale  of  lands 
of  this  character,  and  no  question  is  made 
as  to  the  conformity  of  the  proceedings  with 
tiieir  requirements  in  the  issue  of  the  patent. 
The  objection  is  taken,  to  the  acquisition  of 
any  title  by  the  State  until  the  lands  had  been 
listed  and  patented  to  her  by  the  United 
States.  The  patent  of  the  State  is  the  con- 
veyance of  whatever  interest  she  had  at  that 
time  in  the  land,  and  if  it  were  within  the 
description  of  swamp  and  overflowed  land 
her  interest  was  paramount  to  that  of  the 
United  States,  unless  their  title  antedates  the 
Act  of  1850.  An  attempt  was  made  at  the 
trial  to  show  that  it  passed  as  an  appurtenant 
to  Mmo  Island  unaer  the  alleged  Mexican 
grant  to  Castro,  of  which  we  shall  hereafter 
speak.  Laying  that  aside  for  the  present, 
tne  question  is,  Was  the  tract  swamp  and 
overflowed  land  within  the  Act  of  1850?  In 
the  absence  of  any  action  of  the  Secretary  of 
the  Interior  which  would  be  conclusive  in 
the  matter  as  against  collateral  attack,  the 
testimony  of  witnesses  having  knowledge  of 
the  subject  as  to  the  character  of  the  land 
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^as  admissible  under   the  decisions  men- 
tioned.    That    testimony    clearly     showed 
that  the  land  was  subject  to  periodical  over- 
jQow^  by  the  rising  of  the  tides  in  the  Bay  of 
<San  Pablo  so  as  to  make  it  unfit  to  raise  or- 
<iinaiy  crops  of  the  country  without  protect- 
*^g  it  with  levees  from  such  overflow.    The 
^ct    of  1850  grants  swamp  and  overflowed 
ianda ;  .swamp  lands,  as  distinguished  from 
Of^erflowed  lands,  may  be  considered  such  as 
J*eQuire  drainage  to  flt  them  for  cultivation. 
^vez-flowed  lands  are  those  which  are  subject 
to  sucli  periodical  or  frequent  overflows  as  to 
require  levees  or  embanionents  to  keep  out 
-thie    '^ater  and  render  them  suitable  for  cul- 
•t^'^atiion.     It  does  not  make  any  difference 
'w'hetilier  the  overflow  be  by  fresh  water,  as 
"by   -tile  rising  of  rivers  or  lakes,  or  by  the 
•flo-^r   of  the  tides.    When  drainage,  reclama- 
tioo.     c>r  leveeing  is  necessary  to  enable  the 
farzx^ex*  to  use  them  for  some  of  the  ordinary 
purposes  of  husbuidry,  the  lands  are  within 
the  t.eT-ms  of  the  Act  of  Congress  and  the  title 
passed  by  it  to  the  State. 

X*!!.^  patent  of  the  State  is  thus  prima  facie 

•evidexice  that  the  land  embraced  by  it  is  of 

the    <3baracter  represented,  and  the  testimony 

-on  t^li.^  subject  is  without  contradiction.     In- 

•deed  »    "we  do  not  understand  that  the  defendant 

quest^l^  bus  its  force ;  he  denies  only  its  rele- 

'  and  competency.    The  main  defense  is 

«d  on  the  theory  that  until  the  land  is 

to  the  State  and  patented  by  the  United 

,  no  title  to  the  State  passes.    For  the 

s  expressed  this  position  is  not  tenable. 

t  other  defenses  are,  that  Uie  defendant 

lioldLis  possession  of  the  premises  as  commander 

of     t^la«   navy-yard   at  Mare  Island   for  the 

Vn.lt>^^  States  and  that  they  have  title  to  the 

prexxxlses  in  controversy  under  a  grant  of  the 

i8l£kzi.d  to  Victor  Castro  by  the  Ikuzican  gov- 

•eni.ErB.ent  and  under  sundry  mesne  conveyances 

froxn    him,  and  that  the  action  is  barred  by 

the   8t;atute  of  Limitations  of  the  State. 

l^either  of  these  defenses  is,  in  our  judg- 

mezxt^,    tenable.    The  fact  that  the  defendant 

is  fltxn  ofl3ccr  of  the  navy  of  the  United  States, 

and     is  acting  under  their  orders,  gives  no 

Justification  to  the  retention  of  the  premises 

lagainBt  the  claim  of  the  true  owners.    The 

government  of  the  United  States  is  one  of 

law,  and   their  officers  cannot  deprive  any 

•citizen   of   his  property  except  as  the  law 

authorizes  it.  and  no  law  can  authorize    it 

:*j"yP*  'JPon  just  compensation  to  the  owner. 

?k    1  •"oJect  has  been  so  fully  considered  in 

tne  learned  and  exhaustive  opinion  of  the 

f^PJ®™^  court,  delivered  by  Mr.  Justice  Mil- 

rL  ®  i^eoent  case  of  the  United  States  v. 

'iw.l  ^®f!?r»lly  known  as  the  Arlington  Case, 

fl  7oif?iS"'*J5  ^^^^  ^  a^^ed  by  us.     106  U. 

Thf  1 1 T  "  ^^^1-    Ito  reasoning  is  conclusive. 

KerfXott    ^^^^  grant  to  Victor  Castro  by  the 

•Tie  rfrii^'*^®/°'»ent  covers  only  Mare  Island. 

VniMof^^  ^^  confirmation  rendered  by  the 

-descriSef  M^  ^^^  commission.  May  8, 1853, 

whfchco««^^  premises  thus:  "The  place  of 

in  tbe  ^^  3^^^'on  is  hereby  given  is  sitimted 

is  cftJJed    itlii  T    °  Francisco  (San  Pablo)  and 

Jnnd,  and    ]S««  ^^®  ^^  ^*  Yegua,  or  Mare  Is- 

^Ater*B  ediiCa  ^^  ^  island  is  bounded  by  the 

use  V  H  ^^^*  taken  from  the  decree  to  the 


district  court  of  the  United  States,  but  what 
action  was  there  had  upon  it  does  not  appear. 
The  answer  alleges  that  the  title  was  con- 
firmed by  that  court  on  the  second  of  March, 

1857,  but  no  record  of  the  fact,  if  such  were 
the  case,  was  produced.    Assuming  that  it 
was  confirmed,  the  title  recognized  was  only 
to  the  island  "bounded  by  the  water's  edge."" 
Without  these  words,  the  island  could  not  be 
extended  beyond  the  water's  edge.    By  the 
common  law — and  by  that  law  must  decrees 
written  in  the  English  language  be  interpret- 
ed— the  boundary  of  the  island,  so  far  as  its 
ownership  as  private  property  is  concerned,  is 
determine  bv  ordinary  high- water  mark. 
The  shore,  which  belongs  to  the  public,  is 
the  line  between  that  mark  and  low-water 
mark  over  which  daily  tides  ebb  and  fiow. 
United  States  v.  Pacheeo,  69  U.  S.   8  Wall. 
589   [11 :  865]  ;   8  Kent,   Com.   427.     If  we 
could  pass  over  the  language  of  the  decree, 
and  apply  the  rule  of  the  civil  law,  assum- 
ing that  it  was  in* force  in  California  at  the 
date  of  the  grant,  the  extent  of  the  land  of 
the  island  susceptible  of  private  ownership 
would  be  less  than  under  the  rule  of  the  com- 
mon law.    Under  neither  could  the  private 
ownership  of  the  land  of  the  island  extend  to 
lands  regularly  covered  each  month  by  the 
flow  of  Uie  tiaes.     Such  ownership  was  all. 
that  was  conceded  by  the  grant  to  Castro, 
and  the  decree  affirming  the  claim  of  hia 
n-antees  under  it.     Large    portions  of   tlie 
land  in  controversy  are  also  separated  from 
the  island  by  navigable  sloughs. 

Previously  to  August  81st,  1852,  the  title 
whidi  Castro  possessed  had  become  vested 
by  various  mesne  conveyances  in  William  H. 
Aspinwall  and  Qeorse  W.  P.  Bissel,  who 
on  that  day  presenteof  a  i>etition  to  the  board 
of  land  conmiissioners  under  the  Act  of  March 
8,  1851,  for  the  settlement  of  private  land 
claims  in  California,  praying  for  a  confirma- 
tion of  their  claim  under  Siat  grant.  The 
decree  of  May  8,  1852,  from  which  we  have 
quoted,  confirming  the  claim,  was  made 
upon  their  petition.     On  the  4th  of  January, 

1858,  they  sold  and  conveyed  the  island  to 
the  United  States,  describing  it  as  ''all  that 
tract  of  land  called  and  known  as  Mare  Is* 
land  in  the  Bay  of  San  Pablo,  as  recently 
surveyed  by  the  board  of  officers  of  the 
United  States  sent  to  California  for  the  selec- 
tion of  a  site  for  a  navy-yard  there,  includ- 
ing all  the  tule  or  low  and  marsh  land  belong- 
ing to  the  same,  or  which  has  ever  been 
reputed  or  claimed  to  belong  to  the  same." 
This  description  is  more  extensive  than  the 
one  given  in  the  grant  to  Castro,  or  by  the 
commjssioners  in  the  decree  confirming  the 
claim  under  it.  Nothing  is  said  in  either 
grant  or  decree  of  the  tifle  or  low  or  marsh 
land  belonging  to  the  island,  or  which  had 
been  reputed  or  claimed  to  belong  to  it. 
These  words  are  of  the  vaguest  character. 
Whatever  msj  have  been  intended  by  them, 
certain  it  is  that  the  grantors.  Aspinwall 
and  Rissel.  could  only  convey  what  Uiey  ac- 
mi  W^der  the  grant,  and  the  United  States 
SyJkand  could  only  take,  such  interest,  and 
rr"7  rr  we  have  seen,  was  limited  to  the  is- 
1     i'  Jl^nnded  by  the  water's  edge. 

"^m  thrdate   of  that   oon^yanoe   ths 
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United  States  haTe  been  in  possession  of  the 
ifland,  and  haTe  constructed  there  large  and 
ezpensiye  buildings  for  the  uses  of  the  navy, 
including  a  nayy-jard.  They  have  also  oc- 
casionally assertea  ownership  over  the  adia* 
cent  ovemowed  lands,  but  tine  acts  done  by 
Uiem  were  not  of  a  character  to  indicate  any 
settled  purpose  of  occupying  the  lands  or 
devoting  them  to  any  public  uses.  They 
have  not  constructed  any  levees  to  prevent 
their  overflow,  or  made  any  efforts  to  reclaim 
the  lands,  or  to  subject  them  to  any  uses  of 
the  government  Two  shanties,  ten  by 
twelve,  erected  in  1874  or  1875,  on  the  lands 
nearly  eight  miles  distant  from  the  island, 
were  soon  abandoned  and  no  other  buildings 
have  been  erected  on  them.  It  Is  plain  that 
the  acts  which  the  United  States  are  said  to 
have  done  to  mark  their  control  of  the  over- 
flowed lands,  if  done  by  a  private  party, 
would  not  bar  the  plaintiffs  from  asserting 
their  right  of  possession.  .There  was  on  their 
part  no  such  possession  as  would  set  the  Stat- 
ute of  Limitation  running  and  which  in  time 
might  ripen  into  a  title  against  the  true  own- 
ers. It  was  not  open,  exclusive  and  contin- 
uous such  as  to  give  notice  to  the  owners  of  an 
intention  to  claim  title  adversely  to  them; 
and  the  testimonv  indicates  that  the  plaintiffs 
were  ioporant  of  any  adverse  claim  on  the 

gart  01  the  United  States  till  a  short  time 
efore  the  commencement  of  this  suit.  It 
was  not  accompanied  by  any  of  the  ordinary 
acts  indicating  ownership ;  and  at  no  time 
were  any  such  acts  done  except  in  the  instance 
mentioned,  where  the  two  shanties  were  con- 
structed but  soon  afterwards  abandoned. 

But  independently  of  this  consideration 
we  doubt  very  much  whether  the  United 
States  can  acquire  title  by  adverse  possession 
against  the  right  of  a  private  citizen.  The 
theory  that  the  open  and  uninterrupted  pos- 
session of  land  by  a  party  not  being  the  real 
owner  may  ripen  into  title  is  founded  upon 
the  supposed  acquiescence  of  the  owner  in 
the  claim  of  the  occupant  by  his  not  enter- 
ing upon  the  property  or  taking  legal  pro- 
ceedings to  recover  its  possession.  Statutes 
of  Limitation  do  not  run  against  the  United 
States  except  when  expreraly  provided  by 
Congress,  and  no  action  will  lie  against  them 
by  a  private  citizen  except  by  their  consent. 

Leffal  proceedings  to  enforce  the  claim  of 
a  citizen  to  lands  in  possession  of  the  United 
States  could  not  therefore  be  taken,  and  no 
statute,  can  run  against  one  to  whom  the 
courts  are  closed  for  the  maintenance  of  his 
claim.  Nor  could  the  citizen  assert  his  claim 
to  such  lands  by  entering  upon  them.  There 
can  be  no  private  entry  upon  land  for  the 
assertion  ox  one's  rights,  where  the  law  does 
not  allow  an  action  against  the  occupant  for 
the  possession.  In  the  jMesent  case  the  United 
States  are  not  sued.  They  cannot  be  sued. 
The  defendant  is  not  sued  in  his  official 
character  but  as  an  individual.  He  is  alleged 
to  be  in  possession.  He  admits  that  he  is, 
and  Justifies  that  possession  by  alleging  that 
be  is  an  officer  of  the  United  States  and  act- 
ins  under  their  authority.  He  can  only 
make  good  this  defense  by  showing  that  the 
United  States  were  lawfully  authorized  to 
put  him  in  possession  of  the  land,  and  such 
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authority  they  only  possessed  if  they  held 
the  title,  or  had  the  assent  of  the  owner, 
neither  of  which  is  sho^ni  in  the  present 
case. 

We  do  not  give  any  weight  to  the  fact  that 
in  1858,  by  oraer  of  the  President  of  the  Unit- 
ed States,  Mare  Island  was  reserved  with  all 
its  alleged  appendages  of  tule  or  marsh  lands, 
ordinarily  reputed  to  belong  to  such  island ; 
for  if  such  reservation  was  intended  to  in- 
clude all  the  swamp  and  overflowed  lands  in 
controversy,  it  was  to  that  extent  inoperative, 
the  title,   as  we  have  already  seen,  having 

gassed  to  the  State  by  the  Act  of  September 
},  1850. 

It  follows  from  what  we  have  said  that 
findings  must  be  had  upon  all  tlie  issues  in 
favor  of  the  plaintiffs,  and  Judgment  entered 
therein  in  their  favor  for  the  possession  of  the 
premises  in  controversy. 

Jtf^.Wm.  A*  Mariirjy  AuUtani  Atty-Oen,, 
for  the  United  States : 

This  is  an  action  of  ejectment,  brought  in 
the  Superior  Court  of  Solano  County,  Cal., 
and  afterwards  removed  into  the  United 
States  circuit  court,  to  recover  a  large  body 
of  swamp  and  overflowed  lands  contiguous 
to  the  main  land  of  Mare  Island,  upon  which 
island  the  United  States  haa  a  navy -yard  and 
has  erected  extensive  buildings,  etc. 

The  plaintiff  in  error,  the  defendant  be- 
low, was  the  officer  in  command  of  the  said 
navy-yard  at  the  time  the  suit  was  brought, 
and  had  no  other  interest  in  the  controversy. 
The  case  was  ^ed  without  a  Jury  under  a 
stipulation  in  writing,  and  Judgment  ren- 
dered for  the  plaintiffs,  to  the  effect  that 
they  were  entitled  to  the  possession  of  the 
lands  in  controversy. 

This  writ  of  error  raises  but  one  question : 

The  plaintiffs  claimed  title  to  the  swamp 
and  overflowed  lands  in  Question,  imder  the 
State  of  California,  and  introduced  in  evi- 
dence a  patent  from  the  State  to  one  John 
W.  Pearson,  from  whom  they  derived  title. 

This  evidence  was  objected  to  by  the  de- 
fendant on  the  ground  "that  a  patent  issued 
by  the  State  to  any  individual  for  swamp  or 
overflowed  lands  aoes  not  convey  title  to  the 
lands  therein  described  unless  it  be  shown 
that  the  same  lands  have  been  patented  by 
the  United  States  to  the  State,  or  listed  to 
the  State  by  the  Land  Department  of  the 
United  States.  That  it  has  not  been  shown 
by  competent  evidence  that  it  has  been  de- 
termined by  the  proper  authority  of  the  Land 
Department  of  uie  United  States  that  the 
lands  described  in  the  patent,  or  any  part 
thereof,  are  swamp  or  overflowed  lands, 
within  the  meaning  of  the  Act  of  Congress 
approved  September  28p  1850,  commonly 
mown  as  Uie  Arkansas  Land  Act" 

The  objection  was  overruled  and  the  pat- 
ent read  to  the  Joxy,  whereupon  the  defen- 
dant excepted. 

The  plaintiffs  then  introdooed  other  eri- 
dence,  parol  and  documentary,  for  the  pur- 
pose of  showing  that  the  land  sued  for  an- 
swtfed  to  the  description  of  swamp  and  over- 
flowed lands,  and  the  defendant  moved  the 
court  to  strike  ont  and  exclude  all  such  evi- 
dence, including  the  patent,  but  the  court 
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denied  the  motion,  and  thereupon  the  defen- 
dant excepted. 

The  opinion  of  the  eminent  circuit  Joatice 
opoQ  the  qneationa  raiaed  br  the  bill  of  ex* 
ceptiona  appears  to  be  auatained  by  the  aob- 
aequent  opinion  of  thia  court  in  Wrighi  t. 
B0mb$rrv,  181  U.  8.  488  (80:  1088). 

The  caae  ia  therefore  aobmittea  without 
farther  obaerration. 

Mr.  Gt%o.  Am  Howa^  for  defendant  in 


Mr.   OkUf  JhuHm  FbUot  daliTered  the 

opinion  of  the  court : 

^_^^       It  ia  conceded  bj  connael  for  plaintiff  in 

lftW9 J    cnor  that  thia  caae  ia  gOTemed  bj  Wrighi  t. 

Bmfmry,  121  U.  8.  488  [80:  lOA].  and  the 

Jodffment  ia  thgefore,  upon  the  authoritj 


CARLTSLB  MA80K  ws  iJk,  FV^  Ai  Err.. 
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UNITED  STATSa 
Itee  tL  a  Bfl|K)rt«r*fted.  I81-88SJ 


Writ  ^  wrvr,  wA^  mvii  Join  in  bringing^ 
mnmukment  bg  adding  pariiei,  whin  not  «<- 


L  Wb«  a  Jihlf  meot  ti  Joint,  atatnel  aararal^and 
the  intererts  of  ell  are  affeotod  bj  the  fa&gmBoU 
alJ  must  join  tn  tho  writ  of  error,  or  tt  wlU  bo 


8l  Wbera  the  writ  of  wrorwaa  sued  out  by  apart 
onljr  of  Joint  defmdanti  afalnst  whom  a  Jotait 
JiBdam«Dtwaar«idered,ttiis  oourt  will  not  p«w 
mit  It  to  bo  amondad  here  by  Insertlna  the  uunts 
of  tbo  other  dofendanta  as  plalntlflS  lo  error«  nor 
a  JudamsBt  of  sereranea.  on  their  oonssnl, 

[NoTiU] 

atAmimi  Ma9  $,  ia»0.  Dmid^d  Mag  19.  JS90. 

F  ERROR  to  the  Oircnlt  Ooort  of  the  United 
8latea  for  the  Northern  District  of  DUnois 
to  rerlew  a  Jadgment  againat  John  McArthar, 
postmaster  at  Oblcago,  and  hia  aoretiea  oo  hla 
official  bond,  for  falnire  to  pay  orer  money  of 
the  United  Statea  which  came  into  hla  handa 

MDostmaater. 

On  BBOtloa  to  amend  the  writ  of  error,  dta- 
tloo  and  bond,  or  for  a  sereranca.  MtHon  ds- 
niti  and  writ  ^  trrtr  di9a^i99$dm 


The  Jiid|ment  waa  rendered  July  14, 1888, 
aiEsinat  said  poatmaster  and  hia  Htc  sureties,  to 
wit,  Carllale  Kaaoo,  John  Alaton,  Jamea  Steele, 
Thomaa  8.  DobUna  and  8oloman  McKichan. 
The  writ  of  error  waa  aoed  out  by  only  two 
defsodanta,  aa  plaintiib  in  errofjjo  wit.  Oar* 
lisle  Maaon  ana  J<dm  Alston.  There  waa  no 
arnnmooaandsererance.  The  caae  waa  reached 
recularly  oo  the  docket,  and  counsel  for  plain- 
tiff  in  error  waa  proceeolng  with  hia  araument, 
when  hia  attention  waa  eaued  to  the  net  that 
Ibe  error  proceeding  waa  prosecuted  by  only 
two  of  the  six  defendanla  below  acaiost  whom 
the  joint  tndgoMnt  waa  renderedl  The  caae 
waa  paassa  mtfl  the  coonsd  for  plalntlfl  In 
error  might  msent  aflldaTlta  which  it  waa 
soggescea  mint  cure  the  defect 

Cin  Xay  8^  1880,  the  following  aMtloa  waa 
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"And  now  come  Oarllde  Hason,  J<dm  Al- 
ston. John  McArthur,  Jamea  Steele,  Thomaa 
8.  Dobbina  and  Solomon  McKichan,  who 
Jointly  and  sererallir  more  for  leaTC  to  amend 
the  writ  of  error  uw  inserting  therein  their 
names,  they  being  all  of  the  duendanla  In  tha 
Judgment  rendered  by  the  Circuit  Court  for 
the  J^orthem  District  of  Dlhiois,  oo  the  16th  [688] 
day  of  July,  1888,  and  also  by  a  similar  amend* 
ment  to  the  citation  and  bond: 

'*And  that  the  said  John  McArthur  may  be 
allowed  to  join  in  the  errors  asrigned  by  the 
said  Carlisle  Maaon  and  John  Alaton; 

*'0r,  in  caae  aaid  application  cannot  be  al* 
lowed,  that  an  order  and  Ijudgment  of  sever- 
ance be  entered  so  that  the  iudement  rendered 
in  the  court  below  against  said  ^hn  McArthur, 
Janoea  Steele,  Thomaa  8.  Dobbina  and  Solo- 
mon McKichan  may  be  allowed  to  stand,  and 
the  aaid  Oarliale  Maaon  and  John  Alaton  per- 
mitted to  proeecute  the  writ  of  error  and  tneir 
assignments  made  upon  the  record  herein. 

"Or  that  auch  other  and  further  order  may 
be  entered  aa  may  be  conaiatent  with  Uierulea 
and  practice  of  tnia  court  in  order  to  permit  a 
review  of  the  rulings  and  decisions  of  toe  court 
below. 

••W.  0.  Goody, 
^Attorney  for  the  aboTe-named  persona.** 

The  motloo  waa  made  on  the  fc^wlng 
papen: 

"The  undersigned,  John  McArthur,  Jamea 
Steele,  Thomaa  B.  Dobbina  and  Soloman  Mo- 
Kldian,  aninst  whom,  with  Oarllile  Mmoo 
and  John  Alston,  a  judgment  waa  rendered  by 
the  circuit  court  of  the  United  Statea  on  tho 
fourteenth  day  of  July.  1888,  In  faror  of  the 
United  Statea  of  Aimnica,  for  three  hundred 
thouaand  doUan  debt,  to  be  satiafled  upoo 
making  the  aum  of  $108,848.60  damagea,  to- 
gether with  coats,  and  fram  whkh  jud^ient  a^ 
writ  of  error  waa  prosecuted  and  la  now  pend- 
faig  In  the  SupremeCourt  of  the  United  Statea— 
^'Do  hereby  enter  our  appearance  In  the  Su- 
preme Court  of  the  United  States  and  consent 
to  an  amendment  of  the  writ  of  error  In  any 
war  which  said  court  may  aee  proper  to  allow, 
and  alao.  If  permitted  t^  the  court,  join  In  the 
assiffnmenis  of  error,  and,  In  caae  that  shall 
not  be  allowed,  conaent  to  a  judgment  of  aev- 
erance  ao  that  said  writ  of  error  may  be  pcoea- 
cuted  by  our  oo^efendanta  In  aaid  judgment^ 
Carlisle  Maaon  and  John  Alatoo,  and  to  any 
farther  order  that  may  be  necessary  to  some  [6841 
the  plalntlft  In  error  to  pfoaecota  aaid  soil  In 
aaid  auprame  oooxt, 

"John  McArthur, 
"Janoea  Steele, 
"Soloman  McKichan, 
"Thomaa  8.  Dobbins* 

*^  his  attome?> 

"WUllam  d  Goody." 

"Sunmn  Oousr  of  tkb  Uvitbd  8c4TBi^ 

OoTonBTsBic  1888. 
"Carlisle  Maaoo  and  John  Alston.  1 

PlalntUbfai  Error,  iKa  114. 

The  United  Statea.  J 

"In  error  of  the  CIronIt  Ooort  of  the  United 
Slaiaa  for  the  Northern  District  of  DUnois. 
"Was.  OlQood^,  being  awon^aBiys  that  ha 
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represented  Jobn  HcAitbur,  Carlisle  Masod, 
John  Alston,  James  Steele  and  Thomas  S. 
Dobbins,  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois  in 
this  suit  commenced  by  the  United  States 
«^inst  them  and  others,  from  about  the  first 
of  January,  1878,  in  connection  with  John  W. 
Ela,  until  some  time  In  the  year  1885.  when 
this  deponent  assumed  the  sole  defense  for  said 
persons,  the  said  John  W.  Ela  becoming  un- 
able to  attend  to  the  Nisineas  at  that  time  be- 
•cause  of  sickness. 

*'That  the  deponent  vtpresented  all  of  said 
persons  on  the  trial  of  1886  which  resulted  in 
the  ludffment  of  July  14, 1886,  and  was  au- 
thorised to  take  aU  such  steps  in  their  behalf 
as  was  necessary  to  bring  the  case  to  the  Su- 
preme-Court of  the  United  States  for  review. 
That  he  procnred  tiie  writ  of  error,  which  now 
appears  m  the  record,  from  the  clerk  of  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Dlinois,  supposing  that 
the  cause  would  be  brought  to  this  court  for 
review  of  the  alleged  errors  in  the  court  below, 
the  same  as  if  said  writ  of  error  bad  named  all 
of  the  defendants  in  said  Judgment,  and  that  if 
the  same  should  be  reyersed,  it  would  be  re- 
versed as  to  all,  that  being  the  practice  in  the 
State  of  Illinois;  and  that  his  attention  was  not 
i  586  J  called  to  the  practice  prevailing  in  the  supreme 
court  until  the  cause  came  on  for  arffuroent. 
Deponent  further  says  that  he  had  authority  to 
have  used  the  names  of  John  McArthur,  John 
Alston,  Carlisle  Mason,  James  Steele  and 
Thomas  8.  Dobbins  in  the  prosecution  of  the 
writ  of  error,  and  that,  as  he  understands  it. 
be  had  Uie  right  to  use  the  name  of  Solomon 
McKichan  in  connection  with  the  other  de- 
fendants, according  to  the  rules  of  law;  but 
the  deponent  further  says  that  he  now  per- 
-ceives  Uiat  said  writ  Of  error  is  defective  in  de- 
scribing the  suit  as  one  between  the  United 
4dtates  of  America,  plaintiff,  and  Carlisle 
31a^n,  John  Alston  and  others,  defendants, 
when  the  writ  should  have  named  all  of  the 
defendants  to  the  judgment  for  the  purpose  of 
xx)rrectl]r  describing  the  suit,  and  that  the  same 
•error  exists  in  the  citation,  and  the  suit  should 
have  been  docketed  in  this  court  in  the  names 
of  all  of  the  defendants  in  said  Judgment. 

"The  deponent  further  says  that  he  has  pro- 
•cu red  the  signatures  of  John  McArthur,  James 
Steele  and  Solomon  McKichan  to  a  paper  at- 
tached hereto  entering  their  appearance  and 
consent  to  such  proceedings  as  may  be  neces- 
sary to  enable  tms  court  to  determine  the  er- 
rors assigned,  and  that  be  oould  have  procured 
the  personal  signature  of  Thomas  8.  Dobbins, 
the  remaining  defendant,  except  for  the  reason 
of  his  absence  from  Chicago,  his  place  of  resi- 
dence, in  Colorado,  at  some  point  which  de- 
ponent has  been  unable  to  ascertain  in  time  to 
procure  the  signature  during  the  present  term, 
and  for  that  reason  be  has  exercised  the  au- 
thority which  he  baa  as  attorney  by  signing 
^e  name  of  said  Thomas  S.  Dobbins  to  said 
paper.  And  deponent  further  says  that  be  has 
been  folly  authorized  to  sign  all  the  said  namea 
except  tbat  of  Solomon  McKichan,  as  attorney, 
without  obtaining  their  consent  at  the  present 
time,  bat  that  he  preferred  having  them  ap- 
pend thek  signatures  in  person  to  suoh  con- 
Jit 


sent  and  has  done  so  as  far  as  possible  at  the 
present  time. 

••WOliam  0.  Qoudy. 
"Subscribed  and  sworn  before  me  this  1st 
day  of  May,  1890. 

"J.  L.  McKittrick,  Notary  PubUc." 

The  writ  of  error  sued  out  is  as  followa: 

"Because  in  the  record  and  proceedings,  m 
also  in  the  rendition  of  a  ludgment  in  a  plea 
which  ia  before  you  in  saia  c&cuit  court,  be- 
tween the  United  States  of  America,  plaintiff, 
and  Carlisle  Mason,  John  Alston  ana  others, 
defendants,  in  an  action  of  debt,  a  manifest 
error  hath  happened,  to  the  great  damage  of 
the  said  Carlisle  Mason  and  John  Alston,  de- 
fendants, as  by  their  complaint  appears,  and  it 
beinff  fit  tbat  the  error,  if  any  there  has  been, 
should  be  duly  corrected  and  full  and  speedy 
justice  done  to  the  parties  aforesaid  in  this  be- 
half, you  are  herel^  commanded,  if  Judgment 
be  g^ven  therein,  that  then,"  eta 

Mr.  W.  G*  Oondjt  for  appellant,  for  mo- 
tion: 

The  proceedings  for  the  amendment  of  the 
writ  of  error  must  be  had  in  this  court. 

Miimna  v.  Cavazoi,  78  U.  8. 6  Wall.  857  (18: 
811);  We$t  T.  Bcvrnes,  2  U.  8.  2  Dall.  401  (1: 
483). 

Under  the  authority  of  section  1,005  of  the 
Revised  Statutes,  a  writ  of  error  may  be 
amended  \xj  inserting  the  proper  return  day. 

AtherUm  v.  Fowler,  »l  U.  8.  148  (28:  965); 
Texoi  d  R  R  Co.  v.  Kirk,  111  U.  8.  486 
(28: 481);  SemmesY.  U.  8.  91  U.  8. 24  (28: 194); 
iVrtt.  Bank  v.  Bank  tf  Commerce,  99  U.  S.  608 
(25: 862);  Momnan  v.  Higgineon,  ^JJ.%.  4  Dall. 
18(1: 720);  Hampton  v.  Bauee,  82 U.  8. 15  WalL 
684  (21:  250). 

It  may  be  amended  by  inserting  the  namea 
of  the  parties. 

B8t%$  V.  Trdbue.  128 U.S.  2?9  (82:  488);  Moor^ 
V.  Simondi,  100  U.  8.  145  (25:  590);  P^r$on  v. 
Tewdall,  95  U.  S.  294  (24:  486);  Smith  v.  Jack- 
$on,  1  Paine,  489. 

Sec  70  of  the  Practice  Act  of  Dlinois  allows 
the  removal  of  a  case  to  the  supreme  court  by 
writ  of  error,  where  a  Judgment  is  against  two 
or  more  persons,  by  either  one  of  such  per- 
sons. 

In  this  court  all  the  parties  against  whom  a 
joint  Judgment  la  rendered  must  Join  in  the 
writ  of  error  or  else  there  must  be  a  proper 
summons  and  severance. 

JDtti$r.  Trabus,  12S\J.S.2Sa  m:4ffJ);  Mob- 
tenon  v.  Hemdon,  77  U.  8.  10  WalL  416  a»: 
958);  Oareyyf,  Wm,  lOQa.L 

Where  on  an  appeal  judgment  is  rendered 
against  an  appellant  and  his  sureties  on  an  ap- 
peal, they  should  all  be  iobied  in  a  writ  of  er- 
ror, or  the  writ  will  be  dismissed. 

IHU  V.  Jone»,  2  (3a.  79;  MorriiT.  WiUf,  2  Qa. 
287;  Long  v.  Strickland,  8  Qa.  848;  Oarof  t. 
Bice,  2  Ga.  408;  Cfofee  v.  ilT-iMtm,  8  Oa.  4»»;  2 
Tidd,  Prac.  1184, 1185. 

On  a  Judgment  against  several  parties,  the 
writ  of  error  must  be  brought  m  all  their 
namea  (Ranmr^i  Oa$e,  6  Coke,  86  b;  Baaiy  v. 
Buddoek,  Chx>.  Eliz.  648;  Andrewe  t.  Lord 
OromtoeU,  Oro.  Blix.  892,  Telv.  4;  Racket  v. 
Benu,  Carth.  7,  8;  Walter  r.  8tokoe,  5  Mod. 
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16.  68.  Otftb.  887,  Oomb.  864. 1  Ld.  Raym. 
71;  WatUr  v.  Slokoe,  Oartb.  888,  1  Ld.  Ravm. 
151;  Pmoifer  T.  Brace,  Oartb.  404,  1  Balk.  818, 
Comb.  441, 1  Ld.  Raym.  244;  Burrr.  Atvood, 
Caitb.  447, 1  Ld.  Ravm.  828;  Oinger  T.  Cbiff- 
Mr,  1  Str.  606,  8  Modi  816, 2  Ld.  Rajm.  1408; 
Bmu  T.  mh0ringt<m^  1  Salk.  812,  Holt,  818,  2 
Ld.  Rayiii.  870;  Blkin»  r.  Faim,  2  Ld.  Rajm. 
1682;  Skipherd  y.  Orchard.  6  Mod.  40;  Brewer 
T.  Turner,  1  8tr.  284;  JBaUcr  T.  OfmeenoTf  8 
Mod.  808;  Brace t.  Pennayer,  5Mod. 888; /M- 
<Uf  T.  Afft^Ji,  Lee,  Caa.  t,  Hardw.  186;  Jfaean 
T.  Simnwnde,  Baroea,  202:  yavacor  t.  Fawt, 
1  Wfla.  88;  Eno9  t.  OMf^Oo,  8  Burr.  1788- 
1782;  LMTccke  T.  Waebrauffh,  2  T.  R.  787; 
Walker  Y.  etackoc.  Holt,  64),  proTlded  tbej  are 
aU  UtIoc  and  aggrleTed  bj  tbie  Judgment 

But  wLen  one  of  eeTeral  partiee  diea,  tbe  wtH 
of  arrormoat  bebrougbt  bv  tbe  aarrtTOia. 

BetkiU  T.  fiarry.  Palm.  161. 

And  In  tnapaae  againit  tbiee,  tf  tbere  ba 
Jndcment  againat  two  and  In  f  aror  of  tbe  tbiid, 
tbe  two  ooly  mar  bring  a  writ  of  error. 

Oamncnr.  Aboai,  luew. 210;  Parkcrr.  I/mc- 
fence.  Hob.  70:  Lady  (km  t.  TUU,  1  Str.  688; 
Sicord-Biade  €h.  T.  Ikmpeey,  2  Str.  882;  Bex 
T.  Inka^tanic  ef  AU  Sainte,  Id.  1110;  Verelei 
T.  Be^aei,  Cowp.  425,  S.  (7.2W.  BL  1067; 
BamweU  t.  Orauni,  Style,  180;  BaU  ▼. 
Bicharde,  8  Salk.  146. 

So,  if  a  writof  error  be  broo^t  lo  tbe  oamea 
of  MTeral,  and  one  or  more  of  tbem  rdToie  to 
appear  and  aidgn  errors,  tbey  mmt  be  torn- 
moned  and  eerered;  after  wbicb  tbe  writ  of 
error  may  be  proceeded  in  br  tbe  reet  alone. 

Andre%D§  t.  Lord  OromweU,  YelT.  8,  4,  Cro. 
EUs.  881,  882;  Laneaeter  t.  Lowe,  Oro.  Jao. 
84;  Blunt  t.  Snedston,  Cro.  Jao.  117;  Backet 
T.  ffemc,  Cartb.  7.  8;  Bhc^erd  t.  Orchard,  6 
Mod.  40;  Fr^eeMdi  t.  KinaHon,  2  Str.  788; 
Cannon  t.  AhM  1  Ler.  210;  PUrkcr  t.  Law- 
rence. Hob.  70;  BsmiMtf  T.  Qrauni,  Stria,  180; 
VcrHd  T.  Bcifad,  Cowp.  426. 

A  writ  of  error  waa  not  amendable  at  cooh 
moo  law. 

T^M^iMi  T.  Ovdbr,  1  Salk.  48, 1  Ld.  Raym. 
664 

But  now,  by  Stat  6  Geo.  L,  ohap.  18,  all 
wriu  of  error  maj  be  amended. 

aword'Blade  Oo.  t.  Dempeeu,  2  Str.  882, 
Fitcg.  801.  268;  Porteecwe  t.  Macon.  tStr.  868; 
Bdwardcr.  Dempeey,  1  Bam.  405,  421;  Wright 
T.  Kenning,  1  Bam.  62.  66;  VereUt  t.  Bqfad, 
Cowp.  425.  8  W.  BL  1067;  Barnard  t.  0^. 
8  Smitb.258;  Gardiner r,  Merro€,%lA.  Raym. 
1587;  Oticer  t.  Bunning,  1  Ld.  Raym.  681; 
Bca  T.  JnhabitanU  cfAM  Sainte,  2  Str.  1110; 
Eemriquce  t.  DutckWed  BuUa  Go.  8  Str.  807, 
Gardner  w.  Merrett,  2  Str.  802;  Diekincon  t. 
Ptaieted,  7T.  R  474;  Bam^^ayo  ▼.  2^  A^  5 
Taunt  82. 

Tbe  writ  iboM  ta  amended  in  tba  oooxt 
wbere  tbe  original  record  lay. 

Butter  T.  Bedetanc,  2  Str.  887;  TuOu  t. 
BparbL  2  Str.  868:  VereUi  t.  A^<  2  W.  BL 
1067[Aicb.  Pr.  286,  287. 

Wbere  a  Judgment  ii  giren  againat  eereraL 
any  of  tbem  n&ay  bring  a  writ  or  error,  but  it 
mart  be  In  tbe  namea  of  all;  otberwlie  tbe 
court  will  quasb  it 

Laroekc  t.  Waedrou^  8  T.  R.  788;  Knca  t. 
Oeeieac,  8  Burr.  1788;  Brewer  r,  Titm^,  1  Str. 
888;  Deeper  ▼.  Ginger,  1  Str.  806;  Vaeacor  t. 


Fkntm,  1  Wils.  88;  Gcrrard  t.  ilmaU;  1  Ld. 
Raym.  405:  Burr  t.  Atwocd,  1  Ld.  Raym.  828; 
WaU&rr.  Stokoe,  1  Ld.  Rayui.  71;  RoUe.  Abr. 
747:  Bapnotdi  T.  Dignam,Dytr,  88  6;  Jsi|^.  t. 
Biehap  ef  Glouceetcr,  8  Leonard,  176.  Ora 
Elis.  65:  Anon.  Style,  406;  Backet  t.  .Owtm,  8 
Mod.  184;  Spencer  t.  Barl  ef  Rutland,  TelT. 
209;  Boue  t.  BtheringUm,  2  Ld.  Raym.  870; 
G^iVm-  T.  CbtfptfT,  2 Ld.  Raym.  1408;  Blkiner. 
Psinc,  8  Ld.  Raym.  1582;  Baidifyr.  Burton, 
Lee,  Caa.  t  Hardw.  185;  Bethib  t.  Arry* 
Palm.151. 

If  a  party  or  bia  attorney  enter  Into  an  agre^ 
ment  not  to  bring  a  writ  of  error,  be  ia  Aar- 
warda  precluded  from  bringing  it 

Camden  t.  Bdie,  1  H.  BL  21;  Caiec  T.  We$t. 
2  T.  R.  188;  Wright  v.  Nutt,  1  T.  R  888;  8 
Eenru  VI.  J^  b,  Rolle.  Abr.  748;  Holland  r. 
Lee,  1  Rolle,  Rep.  808;  Enoa  t.  C^iiM^,  8  Burr. 
1788. 

A  party  co-defendant  tn  tbe  Judgment,  wbo 
refutea  to  Join  in  tbe  procecdioge  in  error  aa  a 
party  tbereto,  ehoald  be  aummoned  and  aerered 
(Bratf^aw  t.  Callaghan,  8  Jobna.  558;  Pmner 
T.  Bftiner,  82  Wend.  621;  Smcttcre  t.  Baineg, 
14  Ohio  St.  287);  after  wbicb  tbe  peraon  wbo 
sued  out  the  writ  may  go  on  alone. 

Fbtterall t. Floud,hQerm.  AK  815;  Smettere 
T.  Baineu,  18  Ohio  St  568;  Oaimcer.  Knight, 
17  Obio  St  68;  Umcted  t.  BucHrk,  Id.  114; 
PoweU,Appellate  Proceedings,  278,  274. 

Mr.  Wm  H.  Taft,  MMter^Gen.,  In  op> 
position: 

Any  summona  or  ludgment  of  sereranca 
sbould  bave  been  had  fo  toe  circuit  court. 

Todd  T.  Daniel,  41  U.S.  16  Pet  521  HO:  1054). 

SeTerance  must  be  bad  before  tbe  return 
day  of  Uie  writ  of  error. 

Bacon,  Abr.  268;  Bluni  t.  Bnedeten,  Croi 
Jac.  117. 

Summona  and  aererance  cannot  be  bad  after 
tbe  expiration  of  two  yean  from  tba  rendition 
of  tba  Judgment 

Rer.  Stat  S 1006. 

Tbe  defect  of  parties  plalntlif  In  error  oan- 
not  be  cured  by  amendinant 

Themeon  t.  Oroeker,  I  Salk.  48;  Walter  r. 
AoAmlJ  Ld.  Raym.  71;  The  Proteeter,  78  U. 
&  II  WalL  82  Ml  47). 

Untfl  aec.  1006,  ReT.  Stat  (17  Stat  186),  be- 
came tbe  law,  June  1, 1872.  it  waa  not  in  tba 
power  of  this  court  to  supply  tbe  defect  in  tbe 
statement  of  tbe  partiaa  m  tbe  writ  of  error 
eren  from  tbe  record. 

Wilcon  T.  Life  d  mre  Inc.  OcrrV.  &  18 
PiBt  140(8:1068);  Deneale  r.  Archer,  88  U.  S, 
8  Pet  626  (8:  lOb). 

Since  tbe  enactment  of  aaid  aectlon  1006,  tba 
meaning  of  "and  otben*  In  tbe  writ  mar  be 
suppUea  t^  amendment^  if  tbe  names  of  tbe 
oinm  can  be  ascertained  from  tbe  record. 

Moore  t.  dimonde,  100  U.  S  145  (2^:  680.) 

But  tbe  defect  in  tbe  writ  of  error  here  is  that 
all  tbe  dereodanu  did  not  Join.  This  defect 
cannot  be  cured  by  reference  to  tbe  record. 
To  grant  such  an  amendment  as  Is  here  re- 
qucned  would  be  in  liolation  of,  ratber  than 
in  accordance  wttb,  aec.  1005.  Rer.  Stat  By 
tbe  Statute  5  Geo.  t,  cbap.  l8,  aO  wriu  of  er- 
ror may  be  amended  and  made  agreeable  to  tbe 
record  by  tbe  resoectiTe  courts  wbere  aucb 
writs  of  error  sball  oe  returnable. 

BUUme  t.  Paine,  8  Ld.  Raym.  1588. 
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It  has  been  ezpretily  held  by  this  court  tbat 
a  defect  of  partlei  plaintiff  in  error  it  DOt 
amendable. 

&ti$  y.  Trahus,12S  V.  8.  325  (82: 487);  Bx 
parte  Sawyer,  88  U.  8.  21  WalL  286  (22:  617). 

All  the  parties  asainat  whom  a  Judgment  of 
this  kind  lii  entereamiist  Join  in  a  writ  of  error, 
or  there  moat  be  a  proper  summooa  and  seyer- 
ance. 

WiUiami  y.  Bank  ef  XT.  A  24  U.  8.  11 
Wheat.  414  (6: 506);  Owinge  t.  Eineannon,  82 
U.  8.  7  Pet  899  (8:727);  WOeon  t  Life  d  Fire 
In$.  Co.  87  U.  8. 12  Pet.  140  (9: 1032);  Toddy. 
Daniel,  41  U.  8. 16  Pet  521  (10: 1054);  Smifth 
T  Strader,  58  U.  8.  12  How.  827  (18:  1008); 
Davenport  t.  Fletcher,  57  U.  8.  16  How.  142 
(14: 879):  MueHna  y.  Cauuoe,  61 U.  8. 20  How. 
280.  289  (15:  878.  879);  Clifton  y.  Sheldon,  64 
U.  8.  28  How.  481,  484  (16:  429,  480);  MaeUr- 
eon  y.  Eerndon,  77  U.  8.  10  Wall.  4l6  (19.958); 
Hampton  y.  Bouee,  80  U.  8.  18  Wall.  187  (20: 
598);  Simpeon  y.  Qreely,  87  U.  8.  20  WalL  152 
(22:  888);  Fiebelman  y.  Packard,  108  U.  8.  14 
(27:  684). 

Where  there  it  a  subetantial  defect  in  a  writ 
of  error,  which  thia  court  cannot  amend,  it 
has  no  Jurisdiction. 

WiUon  y.  Life  d  Fin  Ine.  C^.  87  XJ.  a  12 
Pet  140  (9: 10S2). 

It  will  then,  of  its  own  motion,  dismiss  the 
case  without  awaiting  the  action  of  a  party. 

Eaton  y.  Diekineon,  108  U.  a  165, 168  (27: 
688,  689). 

Even  if  the  court  could  otherwise  allow  an 
amendment,  the  fact  that  the  8tatute  has  run 
would  prevent  its  doingso  in  the  present  case. 

Betie  y.  TraJnu,  128  U.  8.  225(82:  487);  WU- 
9on y.  L^e  dFirelne.  Oa.VJV.B.  12 Pet  140 
(9:1082). 

By  the  Courts 

Motion  for  leave  to  amend  writ  of  error,  cita- 
tion and  bond  denied;  and  wrii  qf  error  die- 
mieeed. 


CHARLES  DAVENPORT,  P(f.  in  Brr., 

•• 

TOWN  OF  PARia 
0ea8L  a  Beporter*fe  ed.  680-50.) 

■ 

lim«iMii  t»  art9ieminM$oowrt--€a$e$fol' 


t  Tills  eourtwfflnol  review  a  ease  tried  tKf  the 
eourt  whete  tfasce  Is  no  flndinf  of  fioti  tlj  the 
eoort,  nor  ptoper  statement  of  flMCa  bj  the  par- 
ties, nor  bOI  of  axceptlona. 

IL  Astipqlalloo.sQdiaslBeoiitstned  Intbestate- 
BMDi  of  the  ease  below,  wbloh  does  not  state  the 
nlttanate  facta  of  the  case,  prssentlnggoesttons  of 
law  oaljr.  Is  not  snfioleot 

9.  Glmmw.WaMklMV.B.mmtm9^,BatmtmdT. 
Tmr^wm$rmhktVmv.M.vmmtmHAn4eer. 


Slouaon,  180  U.  8. 4a6  (82: 980),  and  Bond  y.  DmOiw 
US  U.  8. 804  (»:  886>,-f  oUowed. 

[No.  288.1 

Submitted  Apr.  8, 1890,  Deaded  Apr.  14,1890. 

P{  ERROR  to  the  Circuit  Ck>nrt  of  the  Unit- 
ed States  for  the  Southern  District  of  Illi- 
nois, to  review  a  lodgment  for  defendant,  in 
an  action  on  bonds  and  coupons  of  the  Town 
of  Paris,  Edgar  County,  Illinois,  issued  in 
aid  of  a  railroad.    AJirmed. 

The  case  was  tried  by  the  court  without  a 
jury.  The  record  contained  no  finding  of 
facts  by  the  court,  nor  bill  of  exceptions. 
There  is  no  statement  of  facts  in  the  record, 
except  the  following: 

**  Stipulation  ae  to  facte,  etc. " 

''It  is  stipulated  in  the  matter  of  Charlee 
Davenport  v.  The  Town  cf  Paris,  in  assumpsit, 
now  pending  in  the  United  States  Circuit 
Court  for  the  Southern  District  of  Illinois, 
that  the  instruments  sued  on,  being  bonds 
numbered  1,  2.  8,  4.  5,  6,  7.  8,  9,  11.  12,  18, 
14,  16,  16,  18.  19.  20.  28,  24.  25,  21,  41.  42, 
48,  44,  46,  46,  47,  48,  49,  60.  51.  52.  53,  54, 
55.  66,  67,  68.  69.  60.  61.  62.  68,  64.  66.  67, 
68.  69.  70.  71,  72,  78.  74,  75.  76.  77,  78.  79 
and  80.  with  coupons  now  attached,  which 
purport  to  be  the  bonds  of  the  Town  of  Paris, 
were  signed,  respectively,  by  Henry  Van 
Seller  and  James  A.  Dittoe  on  itte  dates  of 
said  instruments,  and  that  the  said  Henry 
Van  Sellar  was  on  that  date  supervisor  of 
said  Town  of  Paris,  and  that  the  said  James 
A.  Dittoe  was  on  the  said  date  the  town  clerk 
of  said  Town  of  Paris. 

"It  is  also  Agreed  that  a  Jury  is  waived  in     (581) 
said  matter.    The  above  coupons  are  as  fol- 
lows :    61  of  series  8,   9  and  10,  and  61  of 
series  7,  being  284  coupons. 

**It  is  further  stipulated  that  said  bonds 
and  coupons  are  identical  in  character  with 
the  bonos  and  coupons  in  the  matter  of  Skin- 
ner y.  Eaet  Oakland,  tried  in  this  court  and 
appealed  to  the  United  States  Supreme  Court, 
tried  there  and  reported  in  94  U.  S.  255  (24 : 
125),  and  issued  in  the  same  manner,  the 
only  difference  being  that  these  bonds  and 
coupons  were  issued  t)y  the  Town  of  Paris 
instead  of  the  Town  of  East  Oakland. 

"  In  case  of  appeal  to  the  United  States  Su- 
preme Court  this  case  may  be  submitted  un- 
der Rule  20  on  written  briefs. 

"George  A.  Sanders,  for  Prt'fl. 
•H.  Van  Sellar.  for  Def't" 

(Indoned)  **  Filed  June  27,  1881. 

*J.  A.  Jonea,  Clerk." 

Mr.  Gears*  A.  Sanders  for  plaintiff  in 
error. 

Mr.  R»  B.  frtMeon  for  defendant  in  error. 

Jf^.  CMefJuOiee  FaUer  delivered  the  de- 
cision of  the  court : 

The  judgmmi  in  thie  cam  ie  affirmed  on 
the  authority  of  QUnn  y.  Fawl,  184  U.  8. 
898  [88:  969]  ;  Baimond  y.  TerrAonne  Par- 
ieh,  182  U.  8.  192  ^8:  8091 ;  Andse  y.  Slau- 
son,  180  U.  8.  485  [ftd :  989J;  Bcmdv.  DueUn, 
112  U.  &  604  [88:  886],  and  cases  cited. 
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FOLLOWING  ABE  MEMOBAJETDA 


ALL  CASES  DISPOSED  OF  AT  OCTOBER  TERM,  1889, 


wmooT  onnoin^  amd  hot 


OS  OTHBBWm 


SffSD  n  Tm  WDfSTUUL 


AirroorB  M.  8obk4L  «.  Alvbsd  Mabohah]>. 

rao.  l&l 

▲ppetl  from  the  Otrcoit  Oomt  of  theUoited 
6totot  for  the  BMtera  Diitrlct  of  LooiiiiiUL 

JTr. /.  JZL  Bidhea*  f or  appelluit  Jton. /• 
D.  /Z0««  and  WUUam  Qrani  for  appeUoe. 

OcUfbtr  IS,  U89.  DIsmiated  with  ootta  on 
4iiiitaoritj  of  conoael  for  appellant. 

H.  J.  Sfboigfxmu)  Hal  a.  Qboboi  H.Tbom* 

Aa.    [Ko.  14.] 

In  Error  to  the  Circoit  Ooort  of  the  United 
€tatea  for  the  Bastem  District  of  Tenneswe. 

Mr,  Samud  F,  Biee  for  plaintifra  in  error. 

Oeicber  15, 1889.  Diamiaaed  with  coata  on 
ftuthoritj  of  counsel  for  plalntiffa  in  error. 

Thb  WAamHGTOS  ahd  OsoiiosTOwir  lUiXr 
noAD  CoMPAirr  a.  Thb  Dutbiot  of  Col- 
umbia.   [Mo.  81 J 

In  Error  to  the  bapnme  Ooort  of  the  Dia- 
trictof  Ck>himbia. 

Iftfstra.  W^ter  D.  DaMg$  and  Bmotk  ToiUn 
for  plaintiff  in  error.  iMfa.  Jl  Q.  BiddU 
«nd  H.  B.  Davis  for  defendant  in  error. 

Deeembirf,  1889,  Judgment  reremd  with 
-coata  per  atipolation  and  on  the  authority  of  the 
<leciaion  of  thia  court  in  the  caae  of  7%«  JTalna- 
poUtan  BaUroad  Campamif  t.  Th$  Distrid  qf 
Coiumbia,  Na  6  of  October  Term.  1889  [lO 
U.  8.  1  (88Jd81)];  and  cauae  remanded  with  di* 
rectiona  to  enter  Judgment  for  the  defendant 
on  the  demurrer  to  the  pleaa  of  the  Btatota  of 
limltationa. 


Thb  Bai;tdcobb  axd  Ohio  Railboao  Com- 
TAMJ  a.  WnxLUC  Suthvblabd.  [Ko.  88.1 
In  Error  to  the  Circuit  Court  of  the  Unitea 

£tatea  for  the  Northern  Diatrict  of  Ohia 
Mmn,  Jn^.  K.  Oirwm  and  Btigk  L.  Btmd. 

Jr.,  for  plaintiff  in  error.    Ifaitfa.  Mkm  H. 

D&igU  and  Q.  R.  Walktr  ten  defendant  in  error. 
JamumrifM9, 1390.    Judgment  rBreraed,  ooata 

in  thia  court  to  be  paid  b?  plaintiff  in  error: 

and  cauae  remanded  with  diraotlona  to  remand 

the  canae  to  the  atate  court 


jAMBa  QOODBRHAM  WOKTa  St  OL  «.  THBCRT 

or  Watbbtowh.    [Ka  08.] 

In  Error  to  the  Circoit  Court  of  the  United 
Statea  for  the  Weatem  District  of  Wiioooain. 

JTaan.  Jamm  G.  JstMns  and  F.  0.  WinUsr 
for  pUinUSa  in  error.  Mr.  DatM  BmU  tot  d^- 
fcmiant  in  error. 

OcUhsr  ft9. 1389.  Diamiaaed  with  ooala  par 
«tipulation. 

14B  V.  S. 


Wm.  H.  RoBBBTaoH.  Ooll^»  eCo.»  t .  Louia 

Lots  st  <U.    [Ko.  6i.l 

In  Error  to  the  Oiroult  Court  of  the  United 
Statea  for  the  Southern  Diatrict  of  Kew  York. 

Ths  AUoms^Osmral  for  j^aintiff  in  error. 
Msssrs, Bdward EaariUff  sxiAWaUsr H.  Cdsmas^ 
for  defendanta  in  error. 

SassmbsrA,  1389.  Diamiaaed  with  ooata  on 
motion  of  Mr.  ScUeUor-Qsmsrol  Okapmajn^  t(x 
I^aintiff  in  error. 

JoHH  Hawlowbtb  a.  Obobob  Y.  KAaa.  [Ko. 

61.] 

In  Error  to  the  Circuit  Court  of  the  United 
Statea  for  the  Southern  District  of  Kew  York. 

Mr.  Biul  Qospd  for  plaintiff  in  error.  Mr. 
Arikwr  V.  Brisssm  for  aef endant  in  error. 

yo9smbsr  4,  1889.  Dismliaed  with  ooata 
purauani  to  10th  Rule. 

Thb  Cbdab  FAixa  Papbb  Hahofaotubibo 

Co.  a.  Thb  Bbadbbb-Smith  Pafbb  Ca 

[Ko.  68.] 

In  Enor  to  the  Circuit  Court  of  the  United 
Statea  for  the  Diatrict  of  Minneaota. 

Jfaswi.  Jokm  N.  Boffsrs  and  B.  W.  ToUrtan 
for  plaintiff  in  error.  Mr.  Ansnk  R  Jackson 
tor  oefendant  in  error. 

No9smbsr  4,  1389.  Diamiaaed  with  ooata 
porauaat  to  the  10th  Rule. 


Samobl  Rowlahd*  SurriTor,  etc,  a.  Thb 
Atlabtio  Millibo  Compabt.    [Ka  66.] 
Appeal  from  the  Circuit  Court  of  the  United 

Statea  for  the  Southern  District  of  Kew  York. 
Mr.  Osoros  H.  Forstsr  for  appellant.    Mr. 

Arthar  V.  Brisssn  for  arodlee. 
Ifotsmbsr  S,   1389.    DiamiaMd   with  ooata 

puraoant  to  the  10th  Rule. 

CoLBBBT  jBfruBa  a.  CHABLaa  L.  Babtlbtt. 

Executor,  etc.    [Ka  70.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Qeorria. 

Mr.  Msmrw  Jaekssm  for  plaintiff  in  error. 

Nommbtr  6,  1389,  *  Dbmisaed  with  coala 
par  atipttlatloo  of  the  partiea. 

Thb  Cbbtbai«  Tbobt  Compabt  of  Kbw 
YoBK  siaL  9.  Mbb.  M.  H.  a  Baoob. 

Appeal  jfrom  the  CIrcnit  Ooat  of  tta  United 
Statea  for  the  Eaatan^^a^  of  TteBMea 

Msssrs,  BsKTjf  B,  TaaipUMii  W.  M.  Momst^ 
OmptOMdhl  Mtd  mgmr  M.  /dhmw  te  tf- 

S4t 


l«M] 


[ess] 


SUPBBMB  COUBT  OF  TXI2  UlflTED  8T1.TB& 


Oct.  Tkrm^ 


^U.    Mr.  Bmn,  R.  inj«*,B  to  .ppel- 

Notember  6,  1889.  Dismissed  for  the  want 
of  Jurisdictioii. 

Thb  New  Oblbaks  Watbb  Wobxs  Co.  «. 

Thb  Citt  of  New  Oblbanb.    [No.  78.] 

In  Error  to  the  Supreme  Court  of  the  State 
[  645  ]      of  Louisiana. 

Meitr;  Oui,  A.  Breau9,8.  P.  Elane,  Thanuu 
/.  8emme$  and  /.  B.  Beekwith  for  plaintiff 
in  error.  Mean.  Edgar  JET.  JTbrror  and  B.  F. 
Jonei  for  defendant  in  error. 

Natembtr  S,  1889.  Dismissed  with  costs  on 
the  authority  of  counsel  for  plaintiff  in  error. 

Thb  Bate  Refbioeratiho  Compavt  •.  Jo- 
seph Eastmah.    [No.  80.] 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
Mr.  E,  N.  Diekerwn,  Jr.,  for  plaintiff  in 
error.    Mr.  John  B.  Bennett  for  defendant  in 
error. 

Janttarp  90,  1890.  Dismissed  per  stipula- 
tion, on  motion  of  iff.  Augui^ue  H.  Oartand, 
In  behalf  of  counsel 


John  I.  Blaib  ei  oL  9.  Jambs  L  Walkbb 

0t  al.    [No.  82.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

Mr.  Walter  0.  La/rned  for  appeUants. 

Havember  7,  1889.  Dismissed  with  coats 
pursuant  to  the  10th  Rule. 

Thb  Ubftbd  States  «.  Joboi  G.  Aoab,  Ad- 
ministrator of  John  A.  Walsh,  Deceased. 
[No  94.1 

Appeal  from  the  Court  of  Claims. 
Tne  Attameit'Oeneral  and  Mr.  H.  J.  Map 

for  appellant  Mr.  8.  T.  Thama$  for  appellee. 
November  8, 1889.  Dismissed  per  stipulation. 

Jaubs  Doi7eHBBTT  9.  Thb  Cttt  abd  Couh- 
TT  OF  Sab  Fbaboibco.    [No.  98.1 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

Mean.  Luther  S.  Pike  and  John  B.  Mhoon 
for  defendant  in  error.  No  brief  filed  for  plain- 
tiff in  error. 

November  18,1889.  Judgment  affirmed  with 
costs. 


William    T.   BiOBABDa^   Itustas,  sic.,  s. 

OBOBaa  Hats.    fNa  101] 

Appeal  from  the  Circuit  Court  of  the  United 
Sutes  for  the  Ssstem  Distriol  of  Ptonnsjl- 
Tania. 

Mr.  Oharle$  Beweon  for  appellant  Meeere. 
Oeoroe  Harding  and  Avmos  T.  Ohambere  for 
appellee. 

November  18.  1889.  Dismissed  with  costs 
pursuant  to  tibs  10th  Rule. 


JoHB  Tbobbtob  ft.  Obobob  H.  WoosfrBB. 

[No.  100.] 

Appeal  from  tbs  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Meme.  J.  0.  FMepvnd  R  F.  Leetor  appel- 
lant   Mr.  Frederie  M.  BetU  for  appellee. 

November  U.  1889.    Dismissed  par  stipola- 

4M 


The    Mutual  Benefit    Life    Inburancr 

Company   of  New  Jekbet  t.  Kathek- 

INE  Salentinb.    [No.  117.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin. 

Meeere.  Jamee  O.  Jenkine  and  F.  0.  Winkler 
for  plaintiff  in  error.  Mr.  Oeorge  P.  Miller 
for  defendant  in  error. 

November  18,  1889.  Judgment  reversed, 
costs  in  this  court  to  be  paid  bv  the  plaintiff  ii> 
error:  and  cause  remanded  with  dirieclions  to* 
remand  to  state  court. 


The  CmoAoo  axd  Altob  Railroad  Cou- 
FANT  V.  Hbmbt  H.  Watebman.  [No.  118  I 
In  Error  to  the  Circuit  Court  of  tbe  United 

Stotes  for  the  Western  District  of  Wisconsin. 
Meiers.  Gcrydon  Beektoith  and  0.  U.  Feathero' 

for  plaintiff  in  error.    Meeere.  I.  C.  Sloan  and 

WiiUam  Buger  for  defendant  in  error. 
November   18.    1889.    Judgment   reversed, 

costs  in  this  court  to  be  paid  by  the  plaintiff  in 

error;  and  cause  remanded  with  directions  to- 

remand  to  state  court 


RoBEBT  Rat,  Sheriff,  etc.,  et  oL  v.  Lewis  C. 

Nelson  et  aL    [No.  128.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 

Mr.  L.  0.  Boektoell  for  appellanta.  Mr.  Joftn. 
D.  Pope  for  appellees. 

November  18,  1889.  Dismissed  with  costs 
pursuant  to  the  10th  Rule. 


Thb  Pbatt  Manufactubino  Coicpabt  t. 

jAifBS  B.  Bebbt  et  al.    FNo.  127.1 

Appeal  from  the  Circuit  Court  of  tne  United 
States  for  the  Western  District  of  Pennsyl- 
Tania. 

Mr.  OhaHee  H.  Kno9  tor  appellant  Mr.  J. 
W.  Lee  for  appellees. 

November  19,  1889.  Dismissed  with  cosU 
pursuant  to  the  10th  Rule. 


HlOHABL  SOHUIAB  9.  J.  J.  OSTBAMDBB.  [No 

120.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

Mr.  L.  M.  Hoeea  for  appellant 

November  19,  1889.  Dismissed  with  costs 
pursuant  to  the  10th  Role. 


The  Matob  abd  Aldbbmbb  or  the  Cxtt  kxw 
Kboxyillb  v.  Thb  Kboxyillb  h  Omo 
Railboad  Company  et  aL    [No.  180.1 
Appeal  from  the  Circuit  Court  of  the  united 

States  for  the  Eastern  District  of  Tennessee. 
J^.  L.  0.  Biouk  for  appellaots. 
November  19,  1889.    Dismissed  with  cosU 

pursuant  to  the  10th  Role. 


Mabt  S.  Piosjfri  s.  D.  L.  Fbbovsov  ei  ed. 

[No.  180.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Arksnsas. 

Meeere.  ti.  P.  Walker  and  0.  W.  Meteaff  tot 
plaintiff  in  error.  Jf^.D.  IT.  iVtt^a  for  defend- 
ant in  error. 

November  ft,  1889.  Dismiassd  with  oosis 
pursuant  to  the  10th  Ruls. 

lie  U.S. 
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THK   SoUTHXRH  DbYKLOFMBIIT  COMPAjrT  «. 

Thb  Houvrov  Am  Tmxab  Obhtkal  Rail- 

WAT  COMPAST  9i  oL     fNa  149.1 

Appetl  from  the  Oircatt  Coari  or  the  United 

Sutet  for  the  Sestttn  Dictrict  of  Tezia. 
Mmn.  E.  B.  Farramd  B.  R  KruU$ekiUU 

for  appellant. 
Deeembtt  A,  1B89.    DiimlMed   wHk  ooeta 

ponoant  to  vm  lOth  Bolt. 

TkB  YnMiMXA  HmLAHD  Railwat  Oo.  t. 

Gbobai  0.  WiLXiHap  BeoeiTer,  elc  [No. 

IM.] 

Appeal  from  the  Oircatt  Oovrt  of  the  United 
SUtee  for  the  £asieni  Diitrict  of  ytrginia. 

Mmr$.  Jphn  IT.  BUipla  and  Lind$n  SifU  for 
appellant 

Octeitr  17. 1S89.  Ditmlised  with  ooets  on 
motion  of  Mr,  Lindm  KmU  of  oounael  for  ap- 
pellanu 

Tn    CONTUCVNTAL    LfFB    IlTfUBABCB   OOM- 

PAif T  e.  JoHM  MrrcBXLL  et  al,    [No.  167.] 

In  £rTor  to  the  Circuit  Ooart  of  the  United 
BUtee  for  the  Northern  District  of  Illlooii. 

Mr.  W,  H,  Swift  for  plaiotUf  in  error. 

J)$eimber  6,  1S89.  Di&mlMed  with  ooita 
portuant  to  the  10th  Role. 

TsB  Shaw  RsLncr  Yalts  Oompaht  ••  Thb 
CiTT  OF  Nnw  BKDroBD.    [No.  166.1_ 
Appeal  from  the  Circoit  Coort  of  the  united 

States  for  the  District  of  Maasachosettt. 
Memn,  Thonuu  K  Talbot  and  OkaHm  H. 

Drma  tar  appellant    ifsstrs .  Thomtn  8,  dpragu$ 

and  C^arUt  J,  Hunt  for  appellee. 
D9C$mber  2M^  1S89.    Dtamiseed  with  ooata 

poiaoant  to  the  10th  Bole. 

M.  A.  DuBBOw  A  Oompaht  a.  Thb  FrBtr 

Natiokal  Bake  <w  STETBva  PoniT.  Wi»> 

ooMaar.    [No.  170.] 

In  Error  to  the  Oircoit  Ooort  of  the  United 
Butea  for  the  Western  District  of  Wiaoooafai. 

Mr,  0.  W.  FkUoir  tor  plaintiffls  in  error. 

Jketmbtr  17, 2889.  Dismissed  per  stipolation. 

B.  A  A.  H.  Batcihbllbb  8t  Oompaht  a.  Jobh 

Addbh  «f  oL    [No.  17ai 

Appeal  from  the  Oircoit  Ooort  of  the  United 
Butea  for  the  Eastern  District  of  Looisiana. 

JfitMn.  B.  P.  Blame.  O,  A.  BrmuMwad  M.  F. 
Didbin»m^  Jr.,  for  ^»pellanliL  Mr.  A.  JL 
JfefUMy  f or  appelleea. 

Tyotmhm'  18.  1889.  Diamisaed  wtik  ooata 
fuaoant  to  the  10th  Bole. 

TkB  Bai/iimobb  ahd  Ono  Bazlboad  Oom- 
paht a.  Thb  Statb  or  Wbct  YnaiHiA. 
2lo.  181] 
ppeal  from  the  Oircoll  Ooort  of  the  United 

flutes  for  the  District  of  West  Ylrffaiia. 
Jfsisrs.  Jna.  K.  Chmm  and  HmA  L.  Bmd, 

Jr.,  tat  appsOaat    Jfr.  J).  &  Liua$  tat  ap- 

psrtos. 
JamMar98, 1890.    Dismissed  wtlh  ooeli  oo 

Bodoe  ol  Jfr.  ir^ /;  BMdk  «^.,  for  appsOaat 

Thb  Nbwpobv  ahd  Wweiobd  Binaasp  M 
Btbamboat  Oohfaht  e.  Jom  Bbairib. 
[No.  188.] 
In  Brrorto  the  OlrcoU  Oooit  of  the  Ualtad 

fltatea  for  the  Dlkrkt  of  Bhode  IikiBd. 

IMU.  fl. 


Mr.  IF3l4i^  A  AdUUm  fdr  the  plafaittff  te 
error.  Mr,  Lfna$  Earriim  tat  the  defendant 
in  error. 

DteemJbtr  JO,  1889.  Dismissed  per  stipula- 
tion.   

JoHH  Smtth  e.  Thb  Exchahob  Bahx  or 

WATBBaBUBO,  Pa^  OSS  of  Joho  0.  Fleooi- 

ken  and  Wm.  T.  B.  Wehb.  now  for  ose  of 

F.  W.  Downej.    [No.  185J 

In  Error  to  the  Ooort  of  Oommoo  Pleas  of 
Greene  OooDtjp  State  o(  Peons? Wania. 

Mr.  P.  A.  tinag  tar  plaintiff  In  error. 

December  90,  1889.  Dismissed  with  coaU 
poxsuant  to  the  10th  Bole. 

BiOHABD  W.  MoHTBoaa  el  ol.  a.  OHABun  W. 

BuLLABD  «f  al.    [Na  186.] 

Appeal  from  the  Oircoit  Ooort  of  the  United 
Butee  for  the  Northern  District  of  Illinois. 

iff.  J.  W.  Merriam  tat  appellants.  Mr.  L. 
L.  Ooimm  for  appellees. 

Januam  6, 1890.  Dismissed  with  ooaU  oo 
the  authoritj  of  ooonsel  for  appellants. 

Thb  Tubulab  Bitht  Oompaht  a.  OhsbtiBO 

W.  OOPBLAHD.     [No.  808.] 

Appeal  from  the  Oircoit  Ooort  of  the  United 
States  for  the  District  of  Maitsachosetta. 

Mr.  Okaunce^  8m»lk  tor  appellant  Mr.  G. 
M.  Plpmpton  tot  appellee. 

Januatry  80,  1890.  Dismissed  with  oosta 
porsoant  to  the  10th  Bule. 

BowLAHD  Hazabo»  Oommissiooer,  a.  Fbbd- 
HRiOE  Lw  Ambs  $t  al.    FNo.  804.] 
A  ppeal  from  the  Oircoit  Ooort  of  the  United 
Btates  for  the  District  of  MassachosetU. 

Mr.  Bliae  Merwin  for  appeUant  Meeerti 
Jekn  F.  Dmo%,  8.  BarilM  and  Beberi  D.  Bufitk 
f or  appelleea. 

November  80,  1889.  Dismissed  per  stipola- 
tion, on  motion  of  Ifr. /.  if.  ITitoiH  in  behalf 
of  coonseL 


BowLAMD  Hababd,  ss  Administrator,  ale.,  % 
Fbbdbbiok  L.  Aina  §t  oL    [Na  800  J 
Appeal  from  the  Oircoit  Ooortof  the  United 

SUtes  for  the  District  of  Ksssachnsetts. 
Mr.  BUae  Merwin  tat  appellant    JTeisrs. 

Jokn  F.  DOam,  8.  BartkU  Mod  Beberi  D.  SmiA 

tot  appellees. 
Noeember  80,  1889.    Dismissed  per  atlpola- 

tloo.  on  motion  of  Mr.  J.  M  WUmm,  In  behalf 

of  coonseL 


Thb  Oblluloid  Hahuvactubiho  Oompaht 
eHoLt.  Stltbvtbb  Towbb.    [No.  806.1 
Appeal  from  the  Oircoit  Ooortof  the  United 

Butea  for  the  District  of  Msssacihoaetta. 
Mr.  Frederiek  B.  Bette  tot  appaUantsi    Mr. 

E.  M  Bugglet  tat  appellee. 
Jeamarw  81,  1890.    DlsmJaid   wtlh  eosU 

ponoant  to  the  10th  Bole. 

Lbila  Bbtaht  sI  bL  a.  Thb  Ohahthb  Oak 


[6S31 


[No.  808.] 

Appeal  torn  tta  OfanooH  Ooort  of  the  Untud 
Btatea  for  the  Northern  DIstriol  of  miBois. 

irSr.  air.  (MsTHforappallaaU.    Mr.A^F. 
Adt  lor  appellea. 

/wioary  9U  t890.     DIaatkmi  wllh  coaU 
pnaoaBt  to  the  10th  Bol^ 

Ml 


BUFBBMB  COUBT  OV  THB  UiHTXD  StATBI. 


Oct.  TxBic, 


t644J 


Jm»  B.  Wil0OK,  BeodTer,  etc.,  t.  A.  B. 

GmuHWXLL  tt  al.  fNo.  210.1 

Appeal  from  the  Bapreme  Court  of  the  Dis- 
trict of  ColamUa. 

Mr.W.WaUmgKbMimupptiQMnU  Mr.A.L. 
JKrrlmafi  for  appelieet. 

January  $0,1890.  Dismissed  per  Btfpalatioii, 
<m  motion  of  Jfr.  TF.  Willouifhbif,  for  sppeUant. 

8bth  Osbobkb,  Administrttor,  etc.,  9,  Johh 

H.  Ghkbm.    [No.  211.] 

Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Merni.  W.  WiUoughby  and  5.  F.  Beach  for 
appellant  Mr.  A*  6.  Worthington  for  appellee. 

Mareh  17, 1890.    Decree  affirmed  with  costs. 

Thb  Globb  Kail  CoMPAivTe.  Thb  Bufbbiob 
Nail  ComIpant  et  al.    [No.  218.1 
Appeal  from  the  Circuit  Court  of  the  United 

BUtes  for  the  Northern  District  of  Illinois. 
Mr,  L.  L.  Oobum  for  appellant    Mr.  0.  K. 

Offidd  for  appellees. 
Mareh  14, 1890.    Dismissed  with  costs  per 

stipulation. 

William  P.  Gwni  etaL  9.  Jambs  A.  Tal- 

BOTT  et  al,    TNo,  220.] 

In  Error  to  the  Supreme  Court  of  the  Terri- 
tory of  Montana. 

Mr,  Hiram  Enowlee  for  plaintiffs  in  error. 
Mr,  W,  H.  timith  for  defendants  in  error. 

Afareh  18,  1890,  Dismissed  with  costs  pur- 
suant  to  the  10th  Rule,  and  cause  remanded  to 
the  Supreme  Court  of  the  State  of  Montana. 

John  L.  Morbis  t .  Jambs  A.  Talbott  sI  al. 

[No.  221.] 

In  Error  to  the  Supreme  Court  of  the  Terri- 
tory of  Montana. 

Mr,  Biram  KnowUe  iot  plaintiff  in  error. 
Mr,  W,  H,  Smith  for  defendants  in  error. 

March  19,  1890.  Dismissed  with  costs,  and 
cause  remanded  to  the  Supreme  Court  of  the 
State  of  Montana. 


Joseph    F.    Baldwin  %   Tillt  Hatbbs. 

[No.  222.] 

Appeal  from  the  Circuit  Court  of  the  United 
Stales  for  the  District  of  Massachusetts. 

ifr./V^dmdk  P.  liKsA  for  appellant  Mr.  Seek 
Ootcen  for  appellee. 

Mareh  19,  2890,  Dismissed  with  costs  pur- 
suant to  the  10th  Kule. 


Thomas  Femton  «.  Salt  Lais  Coubtt  sf  oL 

S^o.  280.] 
ppeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

Mr,  Arthur  Brown  for  appeDant    Meetre. 
Franklin  8,  Bieitarde  and  Z.  Sruno  for  appellees. 
March  81, 1890.    Dismissed  with  oosts  on 
authority  of  counsel  for  appellant 

Thb  DrocAL  Swamp  Oahal  Co.  t .  Thb  Com- 
mohwbalth  op  YntGiMiA.    [No.  281.] 
In  Error  to  the  Supreme  Court  of  AppMls  of 
the  SUta  of  Virginia. 

Met&n.  Jekn  8.  Wim,  Jceeph  Ohrietian  and 
John  Q^ode  for  plaintiff  in  error.  No  ap- 
pearanoe  for  defendant  in  error. 

M&rdk  81, 1890.  Dismissed  with  oosts  pur- 
suant to  the  10th  Rule. 

MS 


Thb  Dismal  Swamp  Cabal  Co.  «.  William 

Lamb,  Mayor,  etc    [No.  282.] 

In  Error  to  the  Supreme  Court  of  Appeals 
of  the  SUte  of  Virginia. 

ifeffrt.  John  8.  Wiee,  Jooeph  OhriiHan  and 
John  Ooode  for  plaintiff  in  error.  No  appear- 
ance for  defendant  in  error. 

Mareh  81, 1890.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


Jambs  E.  Jubtiob  t .  Thb  Commobwbaltb 

ov  ViBOiNiA.    rNo.  288.1 

In  Error  to  the  Supreme  Court  of  Appeals  of 
the  SUte  of  Virginia. 

Mestre.  John  &  ^i$e,  Jooeph  Ohrietian  and 
John  Ooode  for  plaintiff  in  error.  No  ap- 
pearance for  defendant  in  error. 

Mareh  11, 1890.    Dismissed  with  costs  pur-    {640) 
suant  to  the  10th  Rule. 


Mbs.  Julia  A.  Nutt  «.  Thb  Parish  op  Tkb- 

SAS.    [No.  285.1^ 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Louisiana. 

Meeere,  8.  Prentiee  Nutt  and  Wade  B,  Young 
for  plaintiff  In  error.  No  appearance  for  de- 
fendant in  error. 

March  84,  1890,  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


Thb  Obboon  Railway  anb  Natigatioh    [646] 
CoMPABT  e.  Thb  Obboonian   Railway 
CoMPAKY  (LnaTBD).    [Nos.  280,  287  and 
288J 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon. 

Mr,  J.  N.  Dolph  for  plaintiff  in  error. 
Meeere.  Oeorge  F.  Bdmonde  and  A,  H.  Oarland 
for  defendant  in  error. 

Mareh  81, 1890.  Judgments  reversed  with 
costs,  and  causes  remanded  with  directions  to 
grant  new  trials,  on  the  authority  of  the  de- 
cision of  this  court  in  the  case  between  the  same 
parties,  reported  in  180  U.  S.  1  [82:  887]. 

Hbnby  N.  Stohb  e.  Claba  L.  Loud,  Ezecu* 

trix  of  Samuel  C.  Loud,  Deceased.    [No. 

242.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

Meeere.  Thomae  L.  Wdk^ld  and  William 
A,  MeEenneif  for  appellant  Mr.  J.  B.  Ma^ 
nadier  for  appellee. 

November  18, 1889.  Dismissed  with  costs,  on 
motion  of  Mr.  William  A.  MeKenneif,  of  coun- 
sel for  appeUant 

August  Tbum,  Trustee,  eta,  «.  Lbakdbb  J. 

S.  TuBNBY  €t  al,    [No.  248.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 

Jfestrf.  John  M.  Palmer,  Joeeph  Wilb^  and 
S.  W.  Kittredae  for  appellant  Meeere.  H» 
Tompkine  and  a.  P,  Ednna  for  appellees. 

AprU  8, 1890.  Decree  rerersed  with  costs, 
and  cause  remanded  with  directions  to  remand 
the  cause  to  the  state  court 


Thb  CmsBNs'  B Aim  of  Topbka,  Kab.  ,  t .  Na* 
thah  F.  Cabot  et  oL,  Administrators,  etc 
[No.  248.] 
In  Error  to  the  Circuit  Court  of  the  United 

States  for  the  District  of  Vermont 

lift  U.S. 


1880. 


HSMOA^HDITM  CaHS. 


Mf.  MmrUn  K  G^diardtw pldotiif  in  error. 

Jfr.  EUir9dff$Mukins  for  dtfeDd§Di9  in  erwr. 

M&nk  n.  1890.    DkmlMed  per  sUpaUtloo. 

Wk.  H.  KoBicirrsojr,  Oollactor,  etc.,  il  Bew- 
nvT  B.  BoHMBiDBB.    [Ko.  249J 
Id  Brror  to  the  Oircult  Oourt  or  the  United 

dtatet  for  the  Soutbem  Dbtrirt  of  New  York. 
T%$  Attorn$if'Ottm^l  tat  plaintiff  in  error. 

Mr.  H.  M.  Trimain  f6r  defendant  in  error. 
MoTth  fi,  1S90.    Dismisaed  with  coata  on 

oiocion  of  Mr.   BoUoiUfr^Qmmal    Titft.   toi 

plaintllf  in  error.       

Wm.  H.  RoBBBnoH,  Collector,  ata,  t.  Frakx- 

LorKoLVB.    [No.  850.] 

In  Error  lo  the  Oircuit  Ooort  of  the  United 
Statea  for  the  Bouthem  Dittrict  of  New  TorlL 

Th$  AUcrme^O^n^ral  for  plaintiff  fai  error. 
No  appearance  for  defendant  in  error. 

March  99, 1990.  Diamisaed  with  coata  on 
ttocSoo  of  Mr.  AmUtant  AU9m^€hm$rQl 
Mtm^,  for  plaintiff  in  error. 

Dm  BBoa.  ft  Oa  al  «<.  «.  CaAm  BBOTHma 
MAjnTFACTumme  Ca  al  o^    [No.  854J 
Appeal  from  the  Circuit  Court  of  the  United 

Blatea  for  the  Northern  Diatrict  of  Dlinoia. 
Jtaara.  O.  K.  QMM  and  if .  A  PhiUppUx 

appellanta.    Mr.  L.  L.  Bomd  forappelleea. 
M9r^9U  1990.    IHuniaied  with  coata  por- 

anant  to  the  10th  Bolt. 


Loun  M.  Bladm  t .  RAMin  MoNallt  ft  Oa 

mo.  865.] 

Appeal  from  the  Circuit  Ooort  of  the  United 
Blatea  for  the  Northern  Diatrict  of  Illinoiii 

Mr.  a  K.  OffiM  for  appellant  Mr.  N.  0. 
GridUif  for  appelleea. 

Mmrdi91,l990.  DJimlaiad  with  coata  por- 
ittothelOihBola. 


Tim  UviTBD  Btatu  a.  BoBBsr  Ba< 

wuKt^aL    INo.  85a] 

In  Error  to  the  Circuit  Court  of  the  United 
Slataa  for  the  Weatem  Diatrict  of  Texaa. 

71a  AUemtf-OenrnxU  ii3(t  plaintiff  in  error. 
Mr.  A.  J.  tmUM  for  defeodanta  in  error. 

MmrA  17,  1990,  Diamiaaed  on  motion  of 
Mr.  aoUeUor-Qenmral  TV^Jor  pbOnUff  in  enor. 

CKARLSi  H.  KmipmiixxRF  il  William  L. 

HTDBafot.    [No.  858.] 

Appeal  from  the  Circuit  Court  of  the  United 
Btatea  for  the  Diatrict  of  Indiana. 

Mr.  D.  V.  Bum»  for  appellant  JTanfa. 
J.  L  MeMa$Ur,  A^gutHn  BHc$,  Bnrf.  Harri- 
am.  A.  W.  Hoick,  Lm  WaOaa,  Barmm  8pmd 
ana  ikmjf  Wim  Oanuit  for  appelleea. 

A^rU  1, 1999.  Diamlmad  witt  eaata  pono- 
ant  to  the  10th  Bula. 


Hasot  a.  lAkAm  €t  dU%.  Wiluam  L.  Htdb 

af«l.    [Na  880.1 

Appeal  fhNn  the  Ctrcnit  Court  of  the  United 
Blatea  for  the  Diatrict  of  Indiana. 

Mr.  D.  V.  BmmM  for  appellanta.  itera. 
A.  W.  auek  and  UmWaOmci  for  appeDaea. 

AprH9,1990,    Diamkaad  with  ooata  putao- 

Tm  Biflwwn  "  CoMaT***  Her  Tackle,  etc* 
W.  H.  AumiOB,  Maaier,  a.  D.  8.  BrrraoM 
ft  CcaiPAVT*  Owners,  etc.,  a<  aL  [Na  888.] 

IM  U.  8.  U.  a.  Boos  81 


Appeal  from  the  Circuit  Court  of  the  United 
Sutea  for  the  District  of  South  Carolina. 

Jfasift.  TH^odof  O.  Barkir,  H^nrf  T.  Wini 
and  Earrinffton  Putnam  for  appelant  Mr. 
J.  P.  Eiumedjf  Bryan  for  appelleea. 

D§cembtr  J,  1990.  DismiasiMl  per  stipulation, 
on  moUoo  of  if r.  /aaua  Lawnda,  in  behalf  off 
oounaeL 


MiLBTua  J.  Wnni  e.  Loudoh  Muixih,  True- 

tee,  etc    [No.  865.] 

Appeal  from  theCiicoit  Court  of  the  United 
BUtes  for  the  District  of  Colorado. 

Mr.  Nathanid  WiUan  for  appeUant  Mr. 
L.  5.  Dixon  for  appellee. 

March  10, 1990.  Diamisaed  per  atipalation, 
on  motion  of  Mr.  Nalhanial  Wilton,  for  ap- 
pellant 

Thb  Laxb  Bhoks  avd  Michtoak  Bouthkiui 

Railway  CuicPAirT  a.  Scoftsld,  Bhurmkb 

ft Tkaolb.    [No.  867] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Ohio. 

Monr:  Ooorgo  C.  Ortone,  A$hle$  Pond  and 
B.J.  Eitop  tot  plaintiff  in  error.  Mr.  J.  K 
IngorooU  tot  defendanta  in  error. 

Aprii  9.  1990.  DUmiased  with  coata  on 
authoritj  of  coonael  for  plaintiff  in  error. 

John  C.  BoRROUOHa  af  a2.  t .  Thu  Uinov 

MOTUAL    LiFB     IhBURANCS    CoMPANT    OF 

Maixb.    [No.  878.J 

Appeal  from  the  Circuit  Court  of  the  United 
BUtea  for  the  Northern  District  of  Illinois. 

Mr.  Edward  BabMtor  appellants. 

April  9,  1990.  Dismisaed  with  coata  pur- 
suant to  the  10th  Rule. 


William  BBNasuDcmFSR  t.  J.  0.  Bwii 
Executor,  etc.,  af  al.    [No.  881.] 
In  Error  to  the  Boprema  Court  of  the  Btala 

of  Missouri. 
Jfastra.  Wm.  D,  Baldwin,  Looin  K  OawtpbeU 

and  Samuel  P.  dparko  tot  plaintiff  fai  error. 

Mr,  Ooorgo  P.  B.  Jadtoom  for  defendanu  in 

error. 
Apra  99,  1990.     Judgment  affirmed  with 


C.  Batxbt. 


Jajob  Millioav  ii  mL9.  Ji 

[No.  888.] 

In  Error  t^  the  Boprema  Court  of  the  Terrl- 
ioiT  of  Montana. 

Mr.  Thomas  L,  Nmton  for  plaintiffa  in  error. 

Apra  17, 1990.  Dismisaed  with  coata  pur- 
anaat  to  the  10th  Role,  and  cause  remanded  to 
the  Supreme  Court  of  the  State  of  If  ootana. 

Jom  H.  BAas  sl  tooBoa  MnjovB.    [No. 

885.] 

Appeal  from  the  Ctrcnit  Cool  of  the  United 
Statea  (or  the  Diatrict  of  Indlaan. 


WiLUAX  SKvaorDKKFsm  at.  Bamvbl  A.  Kbmf      l^^^- 

otal,    [No.  880.1 

In  Error  to  the  bupreme  Court  of  the  StaU 
of  Misaourt 

JfaMTt.  Wat  2>.  Baldwin,  Uoin  H,  OampUU 
and  Samuol  P,  Bparko  tot  plaintiff  in  error. 
Mr,  Qoorgo  P.  B  Jadtoon  for  oefendant  in  error. 

AprU  99,  1990.  Judgment  affirmed  with 
coata. 


l«M) 


SUPRBMB  COUBT  OF  THB  UnITIED  STATES. 


Oct.  Tbbm, 


Mr,  R,  6.  Taylor  for  appellant.  Jfe$sr$.  L, 
M.  yinde  and  T.  B,  Ellison  for  appellee. 

May  5, 1890,  Decree  affirmea  with  oosta 
by  a  oiyided  court. 

Thb  MiomoAH  Mutual  Lifb  Insurance 

CoMPAJiT  f.  Elizabeth  R.  Adams.    [No. 

287J 

Id  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

Meuri.  AufjutHn  Boice,  Ch<u,  A,  Kent  and 
John  L,  Me  Matter  for  plaintiff  in  error.  Mr, 
W.  H,  H,  Miller  for  defendant  in  error. 

April  t8^  1890,  Judgment  affirmed  with 
costs  and  interest,  by  a  divided  court. 

Grorgb  Cornwall  t.  The  State  of  Yibp 
aiNiA.    [No.  290.] 

0.  W.  Newton  et  ux.  t,  Tbm  Statb  of  Vir- 
ginia.   [No.  291.] 

Nathanirl  Burruss  «.  Thb  State  of  Yib- 
ginia.    [No.  292.] 
In  Error  to  the  Supreme  Court  of  Appeals  of 

the  State  of  Virginia. 
Mr,  William  L.  Royall  for  plaintiffs  in  error. 

Mr,  R,  A,  Ay  ere  for  defendant  in  error. 
April  ilt  1890.    Dismissed  with  costs  on 

authority  of  counsel  for  the  plaintiffs  in  error. 

Orestes  S.  Brown  ei  al.  «.  Julia  A.  Brown 

et  al.    [No.  808.] 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Dakota. 

Meeere,  0,  K,  Davie  and  R,  J,  Welle  for  ap- 
pellants,   Mr,  8,  8,  Bvrdett  for  appellees. 

April  £4,  1890,  Dismissed  with  costs  pur- 
suant to  the  10th  Rule,  and  cause  remanded  to 
the  Supreme  Court  of  the  State  of  South  Da- 
kota.   

Isaac  W.  Birdsetb  etaL9,  Solomon  Hbil- 

VKnetal,    [No.  804.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr,  Edmund  Weimore  for  appellants.  Mr, 
Levingeton  Qifford  for  appellees. 

AprU  $4*  1890,    Dismissed  per  stipulation. 

J.  M.  Shiyblt  9,  Nanot  Wbloh  et  mL    [No. 

805.] 

Appeal  from  the  Circuit  CouYt  of  the  United 
States  for  the  District  of  Oregon. 

Mr,  John  H,  MitcheU  for  appellant  Mr,  J. 
I/,  Dolph  for  appellees. 

May  5, 1890.  Dismissed  for  (he  want  of 
JurisdictioD.  ^ 

John  M.  Millbb  ei  oL  t,  Thb  Domestic 
Sewino  Machinb  Company.    [No.  806.] 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 

Mr.  ^Wd.  A,  Baker  for  plaintiffs  in  error. 
Mr,  George  Wm.  Moore  for  defendant  in  error. 

Apra  MS,  1890,  Dismissed  with  oosts  pur- 
suant 10  the  lOCh  Rule. 


Thb  Boabd  of  Oountt 
Tbllowstonb  County.  M.  T., 
Boabd  of  County  Coi 


OF 

Thb 

OF 

CusTBB  County,  M.  T.    [No.  809.1 
Appeal  from  tbt  Supieine  Court  of  tne  Ter- 

rito^  of  Montana. 
JMrt.  E,  W.  TooU  and  W,  F.  Sandere  for 

■ppdkDt    Mr.  J.  W.  BireeeU  for  ^>peUee. 

U4 


May  tS,  1890,  Decree  affirmed  with  oosts, 
and  cause  remanded  to  the  Supreme  Court  of 
the  State  of  Montana. 


Lewis    J.   W.    Hasselman  t.    Allbn   B. 

Rcbsell  etal.    [No.  812J 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

Mr.  O,  P,  Jaeobe  for  appellant 

April  28, 1890,  Dismissed  with  oosts  pur- 
suant to  the  10th  Rule. 


Lewis  W.  Hasselman  «.  Gaab,  Scott  ani> 

Company.    [No.  818.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

Mr.  C,  P,  Jaoobe  for  appellant.  Mr,  Edxeara 
Boyd  tot  appellees. 

April  $9f  1890.  Dismissed  with  costs  pur- 
suant  to  the  10th  Rule. 


Francois  Henry  Jumel  et  al,  t.  Stephen 

M.  Chester.    [No.  817.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mesere.  Thomas  M.  Wheeler  and  George  8, 
BouttDeU  for  appellants.  Mr,  Douglae  CampbeU 
for  appellee. 

April  2,  1890.  Dismissed  per  stipulation, 
on  motion  of  Oharlee  E,  Hovey,  in  behalf  of 
counsel. 


The  Oregon  Railway  and  Natioation 

Company  et  al.  e.  Spbnceb  Irwin  et  al, 

[No.  820.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Me$ere.  A.  H.  Holmee  and  Jno.  F.  Dillon  for 
appellants.  Mr.  Thomae  H,  Hubbard  for  ap- 
pellees. 

AprU  SO,  1890,    Dismissed  per  stipulation. 

The   Oregon   Railway  and   Navigation 
Company  H  al,  e.  Harris  C.  Fahnestock. 

S^o.  821.] 
ppeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
Meeere,  A.  H,  Holmee  and  Jno,  F.  Dillon  tor 
appellants.    Mr,  Thomae  H,  Hubbard  for  ap- 
pellee. 
AprU  SO,  1890.    Dismissed  per  stipulation. 

John  H.  Law  etoL^,  The  Fire  Association 

OF  Philadelphia.    [No.  825.1 

In  Error  to  the  Circuit  Court  of  the  United 
SUtes  for  the  Southern  District  of  Ohia 

Mr,  E,  W,  Kittredge  for  plaintiffs  in  error. 

May  1, 1890,  Dismissed  with  costs,  on  ino> 
tionof  Mr.  Joeeph  Wilby,  for  plaintifls  in  error. 

Bbbnbzbb  Kitsmilleb  9.  JORH  T.  Pibbcb. 

[No.  827.] 

In  Error  to  the  Supreme  Court  of  Appeals 
of  the  State  of  West  Virginia. 

Meeere.  Joeeph  T.  BMoe  and  a  C.  CWi  for 
plaintiff  in  error. 

May  1, 1890.  Dismissed  wift  costs  pursu- 
ant to  the  lOlh  Rule. 


Thb  Lajdob  Cash  Railway  Co.  sl  Josbpb 

a  Mabtxn  eioL    [Na  860.] 

Appeal  from  the  CIrcolt  Court  of  the  UnHed 
States  for  the  District  of  MssrhosettSL 

lt€  U.  S. 


£•41) 


HxxoKuiDDii  CAaa. 


OOotMT  *a,  lasa.  Di«miMod  per  BttpuUtfoo, 
On  motion  of  Mr.  M.  B.  FhiUm,  at  ooaime 
tor  appellanL 

etc.     [No.  886.]  oa«u>i. 

In  Error  to  the  Clrcnlt  Court  of  die  United 

°™te*Tor  tlM  Butern  IMatrict  of  PennaylTania. 

2««  Altornes- General  for  plalntifl  in  r 

-*r^-  ^oAn  &awd  for  defendant  in  amir 
^_^'artA  17,  ISBO.    DImnlssed,  on  motfoc  of 
■Mt*-,  Setieitor.G«neralTqfl.toipWoaaiatTior. 


Metin.  Lgtitan  TrumbuS  and  M.  B.  ffopUn 
for  plaintin  in  error.  Mr.  T.  8.  MeOmaa. 
for  defendant  in  error. 

January  7, 1890.  Dismissed  per  stipulation 
00  moiioo  of  ifp.  I^piuin  Trumball,  forplaiDCifl 


^^^pt  GOBLDi  it  at.  •.  a.  V.  k.  HiHaioHa. 

f««.  418.] 

In  Error  to  the  Circuit  Court  of  the  United 
Otatea  for  the  Northern  District  of  Texas. 

-S^isMn,  A.  3.  Lathrop  and  W.  BalUtt  Pfiil/ipt 
tor  Plaintiffs  in  error.  Jfr,  P^ed.  W,  Hinricht 
for-  defendant  In 


-ZVowmter  11,  1889.  Dismissed  with  co^s 
on  MKaolion  of  Mr.  W.  BaOtU  PMlin,  of  coun- 
Wl   tot  phdnliffs  in  error. 

Pi=rTT*  LnCHT,  Jb.,  •.  D.  W,  HcLane  et  at. 

Ikm    Error  to  the  Supreme  Conrt  of  the  State 

Jt^i".  P.  Benty  Smyth  for  plaintiff  In  ei 
JT*-.      If.  B.  Blake  for  defendants  in  error. 

Jt^tMif  16.  1890.  Dismissed  with  costs  per 
ilipKxlalion,  on  moiioo  of  Jfr.  Wm.  A,  MoKm- 
aegf,    lo  behalf  of  couoseL 

Tbt^     LouiflviLi,*  &  NASHTniB   Railboas 
CoJUPAsr  e.  Jaoob  P.  Hbdat.    FNo.  4S3  ] 
la    Error  to  the  Circuit  Court  of  the  United 

Btatf  for  the  Southern  District  of  New  York. 
3*«--   John   L.    Caditalader  for  plaintiff    In 

en-or-      Mr.   Wm,  P.  OhanOtr*  for  defendant 


half  of  couDseL 


Warbew,  Sberifl,  etc., 
A.    W.  HuHDiaaoB.    pjo.  «».] 
a.,SF^  'r"",,""  ^™°«  Court  01  ">o  Doited 
S^tea  for  tbe  Eaiteni  District  of  North  Caro- 

r^U^,^  ■*""■  '<»■  •PP«lliu>t».    No  ap- 
peyanoe  for  appellee. 

^iS^^t^  "•  ^^^-     Wnnlsaed  with:cosU,on 
motion  of-oounsel  (or  appellants 

'^■r/^f^r  O^aa  a»d  Laictbrit  Ca  il 

JuSrol'^i^""    It*"-*"    SUPITJES   ASD 


ewSf^  J^»  ">"  Olrcnii  Court  of  theUnftod 

Jfr  SfJ?*  S"'«™  I«"l^'='  <"  Missouri. 
Y'^-^S.^p-W  for  appellanL    Mr.F. 

"on.'SrS^H-'*'  ^*«'-     Dlnniwd  per  ^tipnla 
'f  oitfr.i^**'^*'  "*  *■»■-  ■»•  -«■  -IfiirCln  bShalf 

'»rowTw 

Wo.  es^ 


In  Error  to  the  Circuit  Court  of  the  United 
Slates  for  the  Western  District  of  Wisconsin. 

Mr.  8.  U.  Pinrwu  for  pUinllfl  in  error. 

May  tS,  1890,  Dismissed  with  costs,  on  mo- 
iioo of  Mr.  A.  H.  Gariand,  In  iiebaU  of  counsel 
lor  plain tiS  Id  enor. 

Thm  PaaHisTi.TAinA  Railroad  Compaht  • 
Maet  a.  Maoeb  el  ai.      [No.  761.1 
In  Error  to  the  Supreme  Court  of  ihe  State 

of  PennsylTanla. 
Mr.   Wayna  MaeVeigh  for  plaintiff  In  enor. 

Mr.  M.  Hampton,  IMif  for  defendinig  In  error. 
Deambar  tS,  1889.     Dismissed  with  costs  pei 

stipulation,  on  motion  of  Mr.  B.  D.  F.  Brad^/, 

In  behalf  of  counsel. 

JoBir  P.  Datib  et  at.  e,  Johw  A.  McCormiok, 

Collector,  etc.    [No.  818.1 

In  Error  to  the  Supreme  Court  of  the  Btati 
of  Texas. 

Mr.  J.  M.  BummgAt  for  plalntlOs  In  error, 
Mr.  F.  Charle*  Sume  tax  defendant  In  error. 

May  19,  1890.  Dismissed  with  costs  pei 
stipulation,  on  motion  of  Mr.  WiBiam  A.  Af6 
Xennetf,  Id  behalf  of  counsel. 

Thi  Iowa  Fai-u  amd  Sioui  Citt  Rail&oaz 

Co.  ».  JoKH  BaoK.    [No.  sa?.] 
Thb  Iowa  Falu  and  Sioitx  Citt  RAiLnOAH 

Co. % LxTAmWKSTWoaixel at.  INo.Sas.] 
Tbb  Iowa  Faij«  aito  Biodx  Citt  tUiLnoAo 

Co.  ».  Elbanob  Nichols  et  at.  [No.  Ii39.  ] 
Thb  Iowa  Falls  AND  Sionx  Citt  Railuoao 

Co.  0.  Sloocm  Nickow  et  al.    [No.  830.] 

In  Error  to  the  Supreme  Court  of  the  Suia 
of  Iowa. 

Mr.  Wm.  L.  Jay  for  plaloliff  In  B 
ppearance  for  defendants  In  error. 

March  14,  1890.     DUmisaed    with 


Thb  Mutual  Riukbts  Fukd  Lifi  Abbocia- 
TION  B.  Hakik  Keast  rf  «f.     [No.  878. 1 
Id  Error  to  the  Circuit  Court  of  the  Uniled 

States  for  tbe  Eastern  District  of  Missouri. 
Ma»r».    Alfred  Taylor,  Fred  8.  Parker  and 

W.  C.  Jona  for  plaintiff  in  error, 
Afril  tl.   1890.     Dismissed   with   costs,  o 


JoHB  W.  DouaLABB,  Administrator,  etc,  «. 

jomr  BI.AKB  Ebhdau,,  Est.,  fttc,  et  ai. 

[No.  BOB.  ] 

Appeal  from  tbe  Supreme  Court  at  (he  !>!■■ 
trict^ColumbUL 


I  r.  **■='- y  ^^'i^'^^ •■  Amos  W.  Dows.  .      „„^ -     . „,^  „. 

'D£rro«-  t--,  ,.      „.       ,.  „  anivllanL     Jfr- -^i*  ^"^"owf  for  apnallees. 

"•'*>'  tbZ  55*  Circuit  Court  of  the  United    ^^„^  10.  ^890.    Dbnnlssed  periSp^on, 
I  V.  S.  Northern  District  of  nilnoii.  ^  \  ^/^^not  Mr.  A.  A.  Birnev.^Vpi^nt. 


> 


SuFBEME  Court  of  thb  Untied  SrATiii 


Oct.Tebm, 


[6S51 


£•••1 


TsB  Dblawabb  Divisiok  Canal  Co.  v.  Thb 

COMHONWEALTH  OF  PeNNSTLYANIA.      [No. 

1092.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  PeoDsvlyania. 

Mr,  M,  B.  OlfMted  for  plaiutiif  in  error. 
Messn.  W.  8,  Kirkpatriek  nnd  John  F.  Sander- 
mm  for  defendant  in  error. 

May  19, 1890.  Dismissed  with  costs,  on  mo- 
tion of  Mr,  M.  E,  Olmtied,  for  plaintiff  in  error. 

Daniel  Shordon  o.  DeWitt  0.  Reed  «<  al. 

(No.  1008.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

Mr.  Edward  H.  Risley  for  appellant  Mr, 
W.  G.  IJatoard  for  appellees. 

October  21, 1889,  Dismissed  with  costs,  on 
motion  of  counsel  for  appellees^ 

The  Pennstltaioa  Railboad  Company  t. 

Mary  Bowers.    [No.  1108.] 

Id  Error  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 

Mr,  Oeo.  Tucker  BUpham  for  plaintiif  in  er- 
ror.   No  appearance  for  defendant  in  error. 

February  S,  1890,  Dismissed  with  costs,  on 
motion  of  Mr,  John  Hampton  Bamei,  for  plain- 
tiff in  error. 


The  Lake  Shore  and  BfiCHiGAN  Southern 
Railway  Company  o.  The  Commonwealth 
of  Prnnsylyania.    [No.  1154.] 
In  Error  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 

Mr.  M.  E.  Oirwited  for  plaintiff  in  error. 
Messrt,  W.  8.  EirkpatriekMndJohnF.  Sander- 
9on  for  defendant  in  error. 

May  19, 1890.  Dismissed  with  008t&  on  mo- 
tion of  Mr.  M,  B.  (Hmsied,  for  plaintiff  in  error. 

The  United  States  e.  Frank  Iybs.    [No. 

1169.] 

Appeal  from  the  Court  of  Claims. 

The  Attomey-Oeneral  for  appellant  Mr, 
Oeo.  A.  Eing  for  appeUee. 

May  19.  1890.  Dismissed  per  stipulation, 
on  motion  of  Mr.  Oeo.  A.  Eing,  for  appellee. 

Eben  N.  Horsford  et  al.  e.  J.  J.  GuDesB 

etal.     [No.  11 75  J 

Appeal  from  the  Circuit  Court  of  the'Unlted 
States  for  the  Western  District  of  North  Caro- 
lina. 

Me$9r$.  Theo.  F.  Dntidmm  and  Andrew  FUke 
for  appellants.    Mr.  H,  A .  Oudger  for  appellees. 

January  $7, 1890.  Decree  reversed  per  stip- 
ulation. 


Mr.  Jno.  L.Cadwalader  tor  tmellKat,  Me$tr$. 
Herbert  B,  Turner  and  B.  M.  Brietow  for  ap- 
pellee. 

April  t9, 1890,  Dismissed  por  stipulation, 
on  motion  of  Mr.  Oeorge  W.  Wiekeriham,  for 
appellant 

£.  J.  LeBreton,  Administrator,  etc.,  et  al.  e. 
Bareara  Jennings,    Administratrix,  etc. 

[No.  ises.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  California. 

Mr.  W,  0.  Belcher  for  plaintiffs  in  error. 
Mr.  J.  C,  BcUee  for  defendant  in  error. 

March  17 1 1890.  Dismissed  for  the  want  of 
jurisdiction. 

Roeert  Frank  t.  Nathan  8.  White  ei  al. 

[No.  1419.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Mr.  M,  Salomon  for  plaintiff  in  error.  Mr. 
J.  A.  Baldwin  for  defendants  in  error. 

December  It,  1889.  Dismissed  per  stipula- 
tfon,  on  motion  of  Mr.  J.  M,  Flower,  in  be> 
half  of  counsel. 

Joseph  Church  et  al.  v.  Helen  M.  Eelsey 

et  al.    [No.  1458.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 

Motions  to  dismiss  or  affirm  submitted  Dec. 
16, 1889.  by  Mr.  H.  W.  Palmer  in  support  of 
motions,  and  by  Mr.  A.  Biekette  in  opposition 
thereto. 

January  6, 1890.  Judgment  affirmed  with 
costs. 


William  Milne.  Ezr.,  etc.,  t.  Ann  Maria 

Deen.    [No.  1184.] 

In  Error  to  the  Circuit  Court  of  the  United 
Sutes  for  the  Southern  District  of  New  Tork. 

Mr.  B.  C.  Berkim  for  plaintiff  in  error.  Mr. 
Seek  Cowen  for  defendant  in  error. 

January  IS,  1890.  Judgment  affirmed  with 
oosts  and  interest  by  a  divided  court. 

Gborob  J.  BippuB,  Trustee,  e.  The  Farm- 
■Ba*  Loan  and  Trust  Company.     [No. 
1811.] 
Appod  from  the  Circuit  Court  of  the  United 

States  for  the  District  of  Indiana. 


Isaac  B.  Felts  e.  Jacob  W.  Hotsradt. 

[No.  1454.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 

Motion  to  dismiss  or  affirm  submitted  Dec 
16,  1889,  by  Mr.  W.  B.  Jeseup  in  support  of 
motion,  and  by  Mr.  A.  Biekette  in  opposition 
thereto. 

January  6, 1890.    Dismissed  with  costs. 

Hiram  L.  Brown  et  al.  e.  The  Lansing 
Whbel-Barrow  Company.    [No.  1468.  ] 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  Michigan. 
October  $1,  1889.    Docketed  and  dismissed 

with  costs,  on  motion  of  Mr.  0.  J.  Hunt,  for 

appellee. 

Hbnrt  Lbo  Nelson  9.  William  Blandino 

et  al.    [No.  1466J 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California. 

October  tl,  1889.  Docketed  and  dismissed 
with  oosts,  on  motion  of  Mr.  Oalderon  Carlirie, 
for  d^endants  in  error. 


M.  M.  DoDDS  f.  John  Crafvb  et  oL    [No. 

1478.1 
John  Chatfb  et  oL  9.U.M.  Dodds.    [No. 

1549.] 

Appeals  from  the  Circuit  Court  of  the  United 
sutes  for  the  Eastern  District  of  Arkansas. 

Mr.  M.  L.  BeUfor  Dodds.    Meeere.  U.  M. 
Boee  and  O.  B.  Bom  far  Chaffe  et  oL 

May  29, 1890,    Dismissed  per  stipolatlon,  on 

116  U.& 


1632) 


1889. 


HEMOBAin>UM  Cabbs. 


motion  of  Mr,  Wm.  A*  McKenneyt  in  Mialf  of 
couDseL 

ROBBBT  8.  HAXJB  «.  GOTUXB  SCHBBBB  §t  oL 

TNo.  1498.] 

In  Error  to  the  Sapreme  Court  of  the  Terrl- 
torv  of  Montana. 

October  t9,  1889.  Docketed  and  diBmisaed 
with  costs,  on  motion  of  Mr.  W.  E.  MtndenhaU^ 
for  defendants  in  error. 


cOfSjBl  Robert  TuiorEB  etal.9.  AT.^it«n  A.  E.  8aw- 
^  YBR.     [No.  1499.1 

Appeal  from  the  Circuit  Oonrt  of  the  United 
States  for  the  District  of  Colorado. 

November  1,  1889.  Docketed  and  dismlaaed 
with  costs,  on  motion  of  Mr.  FiUtMfe  BeaU^  for 
appellee. 

January  g7,  1890.  Order  of  No^emher  1, 
1S89,  set  aside  and  leave  granted  to  zedocket 
cause  upon  payment  of  costa. 


CnARLEs  D.  Abmb  et  oL  %.  FBtrmR  L.  Ent- 

nF.iiLY.    [No.  1617.] 

Appeal  from  the  Gircnit  Conrt  of  the  United 
Sintes  for  the  Northern  District  of  Ohio. 

Notember  26, 1889.  Docketed  and  dismissed 
^  Hit  costs,  on  motion  of  Mr.  Samua  Orifflih, 
for  appellee. 

Warken  L.  Hinds  e.   Mabt  Hnn>8.    fNa 

1618.  J 

Appeal  from  the  Supreme  Court  of  the  Dia- 
trict  of  Columbia. 

i\oiDember  tS,  1889.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr,  M.  F.  Morrii,  for 
appellee. 

David  J.  Hknnesst  t.  Oeorob  V.  Baoon 

et  al.    [No.  152;2.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minaesota. 

peeember  9,  1889,  Docketed  and  dismlaaed 
with  costs,  on  motion  of  Mr,  C.  K,  Davis  fnr 
appellees. 

January  IS,  1890,  On  motion  of  ilfr.  j|f. 
F,  Morris,  for  appellant,  order  of  Dec.  9, 1889* 
Bet  aside  and  leave  granted  to  re-docket  the  case 
on  payment  of  costs,  and  upon  the  further 
condition  that  the  case  be  submitted  on  printed 
briefs  on  or  before  the  first  day  of  the  next 
term. 

10&3J    QimroT  A.  ViHAL,  as  Administrator,  etc.,  «. 
The  Continental  Conbtbuction  and  Im- 

PEOVEMENT  COMFANT.      [No.  1B28.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York. 

December  2S,  1889.  Docketed  and  dismissed 
with  cods,  on  motion  of  Mr,  William  A.  Mo- 
Slenney,  for  defendant  in  error. 


f#S91 


Andbew  Auibioht  9.  The  Amebioan  Bell 
Telephone  Company.    [No.  1584.1 
Appeal  from  the  Circuit  Court  of  the  United 

Sutes  for  the  District  of  New  Jersey. 
January  6^  1890.    Docketed  and  dismissed 

i«6  U.  & 


with  costs,  on  motion  of  Mr.  Eimry  0. 
for  appellee. 


The  Mobile  and  Ohio  Baelboad  OoMPAinr 

et  al.  V.  The  State  of  TENNEsasE  et  oL 

(No.  1565.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee. 

February  S,  1890.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr.  8.  A.  Champion, 
for  appellees. 

The  Nobth  Pennsylvania  Railboad  Com- 
pany V.  The  Commonwealth  of  Pennsyl- 
vania.   [No.  1656.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 
Mr.  George  H.  Eaereher  for  plaintifP  in  error. 
May  1, 1890.    Dismissed  with  costs,  on  mo- 
tion of  Mr.  Wm.  B.  Lamberton,  for  plaintifl  in 
error. 

F.  O.  Howes  «.  Lbvi  M.  Eelloog  el  aL 

[No.  1567.] 

In  Error  to  the  Sapreme  Court  of  the  State 
of  Califomia. 

Mr,  Thamae  Mitehett  for  plaintiff  m  enor. 
Mr.  H.  A.  Barclay  for  defendants  in  error. 

April  XI,  1890.  Dismissed  for  the  want  of 
Jurisdiction. 

Ix>niB  Tbaoeb  «r  ««.  e.  John  F.  jENxma 

rao.  1671.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi 

Meeeri.  Chas.  J.  Boatner,  D.  E.  Fox  and 
ydn  H,  Manning  for  plaintiffs  in  error.  Mr. 
IT.  HaUett  FhiUipsior  defendant  in  error. 

April  28, 1890.  Dismissed  for  the  want  of 
juriiwiiction. 

The  United  Stlates  e.  Riohabd  S.  Tuubuxu 
[No.  1678.] 
In  Error  to  the  District  Court  of  the  United 

Btates  for  the  Northern  District  of  Illinoia. 
The  Attorney- General  for  plaintiff  in 
April  21, 1890,  Dismissed,  on  motion  of 

Attorney-General  Miller,  for  plaintiff  in 


The  Lehigh  Valley  Railroad  Comfajts- 

The  Commonwealth  of  Pennbylv. 

[No.  1674.] 

In  Error  to  the  Supreme  Court  of  the 
of  Pennsylvania. 

Mr.  M,  E.  Olmsted  for  plaintiff  in 
Messrs.  W.  S.  Eirkpatriek  and  John  jr^ 
derson  for  defendant  in  error. 

May  19, 1890.    Dismissed  with  costa,  on 
don  of  Mr.  M.E,  Olmsted,foT  plahitiff  lu 


The  Dblawabb,  Lackawanna  and  ^W^ 
VBN  Railboad  Company  e.  The  Co~ 

WEALTH  OF  PENNSYLVANIA.      [No.  1^ 

In  Error  to  the  Supreme  Court  of  the 
of  Pennsylvania. 

Mr.  M.  E.  (Hmtted  for  plaintiff  U^ 
Messrs,  W.  8.  Eirkpatriek  and  John  ~ 
derson  for  defendant  in  error. 
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Oor.  TnoL 


MaMj$tlS90.  DismiMed  with  costs,  on  mo- 
tion of  Mr.  M.  E.  (HtntM,  for  plaintiff  in  error. 

Wk.  H.  BHsnar  ii  al.  «.  Mills  W.  Babsb 

Wk.  H.  Bhsion  iiaL9.  Johh  L.  MoEdotst 

slot    [No.  1604.] 

In  Error  lo  the  Bapreme  Court  of  the  Bttte 
of  New  York. 

Mr.  B.  2>.  NaHhmp  for  nlalntUfs  in  enor. 
Mr.  M  F.  irWMI  for  deftadanti  in  «ni. 

6M 


Mla^l9,JS90.  Di8miMedperitipa]atlOD,OB 
motion  of  iBr.  Wm.  A.  JfoSSmiMy,  in  hehalf  of 
oounseL 

B.  F.  Haiocond  slal.iL  Jaui  OonoLT 

aal.    [No.  1(S21.1 

In  Bnor  to  the  C&coit  Ooort  of  the  United 
States  for  the  Northern  District  of  Texas. 

Maif6,1890.  Docketed  and  dismissed  with 
costs,  on  motion  oi  Mr,  Fr^dmrU  J>.  MeKmneif, 
ton  defendants  in  anor. 

1MU.8. 


:\ 


DISMISSED  IN  VACATION 

FUBIUAT  SO 

RULE  28 

Dl  Tm  WSMAL  ASJOVJBin 

OCTOBER  TERM,  1888, 
OCTOBER  TERM,  1889. 


TkB  Bbadlst  axd  Hubbabd  ]Caxuvaotub> 

ne  CoMPAVT  ft.  The  Ohablbs  Pabxmb 

CoMPAVT.    [Na  108.1 

ApiMl  from  the  Cbcuh  Oourt  of  the  United 
States  for  the  District  of  Cooneetlcat 

Mr.  CAaHm  B.  MUeAeU  1m  anwlkat  Mr. 
C  B.  ii^rsrff  forsppdlssu 

October  i,  JS89. 

BnuMAM  W.  Whbilocx  et  ok  9,  Mmtcm 
W.  Shoul,  Executor,  etc    [Ko.  toa.1 
Appeal  from  the  drcalt  Oomt  of  the  unlled 

8tsies  for  the  Northern  District  of  Illinois. 
Mr.  Okmrim  M.  Otbam  for  sppellsnts.    Mr. 

jMlif  M9, 1SS9. 

TflB  Pioxsm  Prbss  Compavt  «.   Lnxu 

MrrcHBLL.    [No.  885]. 

In  Brror  to  the  Circuit  Comt  of  the  United 
Bute*  for  the  Dirtrict  of  Minnesota. 

JfaMfv  Wm.  D.  Otmitk  and  Oofdam  B.  OoU 
for  plaintiff  fai  error.  Mmm.  W.  T.  IWnftnA 
and  Ckmim  d  FtamArmn^  for  defendant  In 


/«4r  J9, 1M». 


L.  D.  Bwnrv  si  n4L  sl  0.  X.  MoOonou.. 

mo.  884.] 

Appeal  from  the  BopcMM  Oouri  of  teTv- 
rftory  of  WaahlQfton. 

istaiL 


Jfr.  ZsnndiTiBWbMS  for  appellants. 
F.  IT.  (T^ilMi  and  A.  A  Ornimmd  for 
Ai^pcsl  J8,  JS89. 


"AuDra,**  Her  Engines,  eta.  TflB  Atias 
SvBAMaBip  Co.,  Clalniant    pfa  818J 
Apoeal  ftrom  the  drcoH  Oouit  of  the  united 

Stater  for  the  Eastern  District  of  New  Tork. 
IfsMTS.  Jawm  JL  HUi,  Emary  T.  Wing  and 

JSwrtfiVCMiArfjMNiifor^ipellant   Mr.BmnU 

P.  VXsfCir  for  appellee. 
OeUhit  9.  USi. 


H.  Mouse  «.  Fnixon  L.  Mas* 

cnam  et  ml.    [Na  748J 

Appeal  fhNn  the  Circuit  Court  of  the  United 
States  for  the  EMtern  IHttrid  of  New  York. 

J6-.  CSIoiiisiL  AsomfdrappeUanL  ifr.Jtf* 
mim  H.  Brpmn  for  appellees. 

/UM$S,  JS89. 


Thb  Souts  Airo  Koi 

BOAD  COMF AVT    «. 

MnBOHAWTs*  Mutual 

PAVT  Cfw  MomiJi,   AfiABAMS     [Na  78L] 

In  Error  to  the  Suptome  Court  of  the  Stale 
of  Alahama. 

Jfr.  ThmM  O.  Jmm  for  phdnliff  in 
Mr.  G^ifkrdB.aimrkiaid$Umi/uXfm 
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136  U.  S.  1-68,  S4  L.  478.  UA.TB  COBPOBATTON,  B?Ta  ♦.  UKTPBD 
STATES. 
TarrltorleB   are  wltbla  i^etiHry  power  of  OoBgnaa,  wlilcb  mv 
revoke  charter  conOrmed  bj  l«giHUtore,  p.  42. 

ApproTSd  la  UcAlUster  t.  United  sates,  141  U.  S.  188,  K  L.  698, 
11  8.  Ot.  964,  mMalnlng  diBptarement  of  Judge  In  Al^Aft,  befiv^ 
expiration  of  hln  term;  United  States  t.  Mormon  Cbur<4i,  150  U.  S. 
146,  37  L.  1033,  14  S.  Ct.  44,  cooKreaslonal  resolution.  directlQK 
disposition  of  defendant's  propert;.  governed  territorial  court; 
Shively  T.  Bowlbj,  162  U.  S.  48,  S8  L.  349,  14  a  Ot  566.  •nsUlnlng 
Congrefli^  power  to  grant  land  below  hlgb-water  mark  In  a  terri- 
tory: tJnlted  States  v.  McMillan.  Iffi  V.  8.  511,  41  L.  807,  17  8.  Ct 
398.  clerh  of  territorla]  court  te  governed  by  congreseioDal  fee-blU; 
American  Pub.  Co.  v.  Flaber.  166  D.  8.  467,  41  L.  1081,  17  B.  Ot 
019,  denying  to  territory  power  to  change  foIp  requiring  unanimity 
In  verdict;  Thompson  v.  Utali.  170  V.  8.  848,  849,  42  L.  106a  18  8, 
Ct.  622,  law  changing  number  of  Jonra.  loappllcaUe  to  crime* 
committed  berore  State's  admiBBlOD;  Atlanta,  ate.  Co.  t.  United 
Stat^  76  Fed.  192,  enatalning  goremmental  control  ortt  Internal 
traffic  m  teiritoriee;  Bndleman  v.  UiHted  8UteB.  86  Fed.  4fi9.  fi7  O. 
S,  Aiw,  7,  npbolding  Congreaa'  power  to  restrict  Alaskan  liquor 
tnfflc;  Oroco  v.  Oregon  Short  Line  B.  B.,  18  Utah.  321,  64  Pac  987, 
44  L.  B.  A.  288,  common-law  rule  as  to  champertoos  contracts,  la 
modified  tn  Utah;  France  v.  Conoor.  161  D.  8.  69,  40  L.  620;  16  S. 
Ct  408.  cited,  arguendo,  revtewlnF  statute  rating  to  Utah. 

DIstiDgulBbed  In  Smith  v.  AtcblsoD,  etc..  By.,  64  Fed.  S74,  admis- 
sion of  Kansas  gave  State  Do  rigbt  to  modify  charter  granted  by 
territory. 

Corporatlona.—  Annulment  of  Mormon  chnrcb  charter,  abrogated 
Its  power  to  boW  property  or  act.  p.  4& 

Corporations.--  Dlssolntton  of  Mormon  church  paaaed  tta  person- 
alty  and  realty  to  United  Btaten.  p.  47. 

Corpomtlons.—  Intervention  ot  truBtees  to  hold  Mormoo  church 
property.  In  excess  of  charter  right,  was  an  abortive  evaslmi,  p.  48. 
Charitable  corportitlon,  without  private  founder,  hdng  dissolved, 
sovereign  disposes  of  property,  accoi-ding  to  its  purpow*.  P-  *8. 

Ap^oved  hi  Lackland  v.  Walker,  151  Mo.  247,  52  S.  W.  424,  hstes- 
at-taw  have  no  interest  In  devise  in  fee  to  trustee*,  to  cww  ti 
1008 
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136  tr.  a  i-«a  m  l.  47a  latb  cx>apo«ATroN.  mra  t.  imiTBD 

STATES. 
TcrritorlM  ars  wtthlB  plenarj  powvr  of  Ooocrwa.  which  may 
r«Toke  charter  Gonflnned  bj  legtsUturt.  p.  42. 

ApproT«d  In  McAllister  t.  United  Statee,  141  U.  &  ISBw  SS  U  008^ 
11  8.  Ot  964,  tostalnlng  displacement  of  jndte  In  Alaska,  befo^ 
oxptration  of  bis  term;  United  States  ▼.  Mormon  Cborch,  100  U.  8. 
145,  87  L.  1033,  14  S.  Ct.  44,  congressional  resolotlon,  directing 
disposition  of  defendant's  property,  goremed  territorial  conrt; 
Shively  T.  Bowlbj,  152  U.  S.  48,  38  L.  849,  14  &  Ot  066,  snsUlnlng 
CoDgressT  power  to  grant  land  below  high-water  mark  In  a  terrl- 
totj;  United  States  v.  McMlUan,  165  U.  S.  611,  41  L.  SOT.  17  S.  Ct. 
886,  clerk  of  territorial  court  is  goremed  bj  congressional  fee-bin; 
American  Pub.  Oo.  t.  Flsber.  166  U.  S.  467.  41  L.  1081.  17  8.  Ot 
619,  denying  to  territory  power  to  change  m!(>  requiring  unanimity 
In  Terdlct:  Thompson  t.  Utah.  170  U.  8.  MS,  849,  42  L.  1006.  18  8. 
Ot  622,  law  changing  number  of  Jurors,  Inapplicable  to  Crimea 
committed  before  Staters  admission:  Atlanta,  stc  Co.  t.  United 
States,  76  Fed.  192,  sustaining  gorcmmental  control  orer  Internal 
traffic  In  territories;  Bndleman  ▼.  United  Stetas.  86  Fed.  409,  57  U. 
8.  App.  7,  upholding  Congress*  power  to  restrict  Alaskan  liquor 
traffic;  Croco  t.  Oregon  Short  Line  R.  R.,  18  Utah.  821,  04  Pac  987, 
44  L.  R.  A  288,  common-law  rule  as  to  champertous  contracts,  la 
modllled  in  Utah:  Prance  t.  Connor.  161  U.  8.  69.  40  L.  620,  16  8. 
Ot  498.  cited,  arguendo,  rerlewin^  statute  relating  to  Utah. 

Dlstlnguisbed  in  Smith  t.  Atchison,  etc.,  Ry.,  64  Fed.  274,  admia- 
slon  of  Kansas  gsre  SUte  no  right  to  modify  charter  granted  by 
territory. 

Corporatioaa.— Azmulment  of  Mormon  church  charter,  abiogatad 
ite  power  to  hold  property  or  act  p.  46L 

Oorporatlona.^  Dissolution  of  Mormon  churdi  pssasd  Ita  person- 
alty and  realty  to  United  Stetes,  p.  47. 

Oorporationa.—  Interrentlon  of  trustees  to  hold  Monnoo  church 
property,  in  excem  of  charter  right  was  an  abortlye  erasion,  p.  4& 

Charitable  corpomtlon,  without  prirate  founder,  being  dlsaolTed. 
soTcrelgn  disposes  of  property,  according  to  Ite  purposes,  p.  4& 

Apprered  In  Lackland  t.  WaUer.  151  Mo.  247,  02  8.  W.  424, 
at-law  hare  no  interest  In  derlM^  in  fee  to  trustesa»  to  oaftny 
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eleemosTnuy  corponti<m,  and  are  not  necessary  parties;  Opinion  of 
the  Justices,  66  N.  H.  689,  83  AtL  1081,  State  cannot  purchase  or  take 
property  ot  Concord  Railroad  t^ompany  for  less  tlian  ralne,  without 
owner^s  consent. 

Btgamy.—  States  can  prohibit  polygamy,  though  based  on  religious 
psetense,  p.  oa 

ApproTed  In  State  t.  W<ffkman,  86  W.  Va.  872,  14  &  SL  11,  14 
Lb  R.  A.  604,  and  n^  upholding  law  prohibiting  carrying  weapons. 

Oharltias.— Mormon  church  property,  from  whatefrer  source,  is 
charitable  use,  subject  to  charities  law  of  sltoa,  p.  61. 

Approyed  In  United  States  t.  Late  Corporation,  etc,  8  Utah,  324, 
81  Pac  488»  property  of  Mormon  church  In  recelrer's  hands,  should 
be  doToted  to  maintenance  of  poor. 

Charities.— If  no  statutory  provision  for  disposition  of  property 
of  annulled  charity,  reason  and  public  policy  gorem,  p.  61. 

Charitable  use,  falling  because  Illegal,  Is  api^led  by  State  cy  pres, 
to  lawful  use,  pp.  51,  56. 

ApproTed  in  Edgerly  t.  Bark^,  66  N.  H.'471,  81  AtL  914,  28  U  R. 
A.  841,  doTlse  to  Test  in  grandchildren,  wh&k  youngest  should  reach 
age  oi  forty,  is  Inyalld,  but  estate  wiU  be  allowed  to  rest  when 
youngest  readies  twenty-one;  Staines  t.  Burton,  17  Utah,  339.  70 
Am.  St  Rep.  792,  68  Pac  1016,  where  terms  of  will  are  broad 
oiough  to  coTer  application  of  funds  in  lawful  and  in  unlawful 
manner,  gift  must  be  suiH[K>rted  and  confined  to  former. 

Distinguished  In  Hopkins  t.  Grimshaw,  165  U.  S.  368,  41  Lw  743, 
17  &  Ct  406,  holding  doctrine  of  cy  ^res  inapplicable  to  express 
charitable  trust;  Teele  t.  Bishop  ot  Deny.  168  Mass.  848,  60  Am. 
St  Rep.  4M,  47  N.  E.  428,  88  L.  R.  A.  631,  holdUig  doctrine  of  cy 
pKS  Inapplicable,  where  trust  limited  to  particular  object 

Charities.—  Authority  for  cy  pres.  arises  from  dumcefy's  powers 
and  sorereign's  rights,  as  parens  patrie,  p.  6Qw 

Charities.— PrerogatiTe  of  parens  patrise  tnhoes  in  supreme 
power  of  State,  and  exists  in  republic;  p.  67. 

ApproTed  In  Dowdell,  Petiti<mer,  169  Mass.  889,  61  Am.  St  Rep. 
299;  47  N.  K.  1084,  statute  prorldlng  for  commitment  to  insane 
asylum  without  notice.  Is  Tslid. 

CharitieB.— Property  giren  to  charity  becomes,  in  a  measure, 
public  property,  for  promoting  public  wdfare,  p.  89. 

Glial  likm  Ttnrtrlnn  of,  api^les  in  Utah,  and  was  enforceable 
agahwt  Mormon  church  property,  p^  61. 

ApproTed  in  United  States  t.  Late  Corporation,  etc,  8  Utah,  828. 
9i  Pac  4Stt,  personal  property  donation  to  church  abould  be  Tested 
In  tmsCee.  sad  fnnd  dsToted  to  support  of  pssi;  and  b«ikUng 
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Ohaiitlea.—  OOngreai  had  power  to  apply  forfeited  Mormon  cbnreh 
property  to  Utah  pabUc  echoola,  p.  65. 

MlaceUaneona.— United  SUtee  t.  Garda  Honae»  9  Utah«  287,  84 
Pao.  00^  prlndpal  case  is  not  ree  adjndlcata  of  right  of  United 
States  to  escheat  land  of  Mormon  church;  King  t.  M*Lean  Asylum 
of  Mass.,  General  Hospital.  64  Fed.  802,  81  U.  &  App.  481,  88  U 
R.  A.  706^  without  application. 

186  U.  &  68-8a  84  L.  447.  RTAK  t.  UNITBD  STATES. 

Frauds,  statute  of.—  Complete  binding  contract  may  be  gathered 
from  a  number  of  papers.  If  properly  connected,  p.  81 

Approved  Id  Bibb  t.  AUen,  148  U.  8.  486,  87  L.  820,  18  &  Ot  866. 
elip  contracts,  In  form  prescribed  by  Cotton  Bzchange,  are  sufll- 
rlent  under  statute  of  fktiuds;  Elbert  t.  Los  Angeles  Gas  Go.,  87 
Cnl.  246,  82  Pac.  10.  evidence,  that  as  result  of  correepondence.  plain- 
tiff entered  defendant's  employment,  warrants  flnding  contract  of 
employment;  Freeland  ▼.  Rita.  154  Mass.  258,  26  Am.  St  Rep.  240^ 
28  N.  B.  227,  12  L.  R.  A.  661,  one  of  series  of  papers,  signed  by 
party  to  lie  charged.  Is  sufficient;  Coming  t.  Loomis.  Ill  Mich.  25, 
68  N.  W.  86k  letters  offering  to  purchase,  and  agreeing  to  sell,  land 
constitute  contract;  Hlckey  t.  Dole,  66  N.  H.  ^8,  48  Am.  St  Repw 
615.  28  AtL  786,  contract  binding  under  statute,  though  signed  by 
but  one  party,  msy  be  gathered  from  letters. 

Distinguished  In  Klelnhans  t.  Jones,  68  Fed.  746,  87  U.  S.  App. 
185.  correspondence  herein  did  not  result  In  meeting  of  minds; 
Andrew  t.  Babcoek,  68  Conn.  llOt^  26  AtL  717.  lettsr  ladoslng 
agreement  reply  that  party  "  would  call  with  agreement**  not  sum- 
dent  under  statute  of  frauda. 

Frauds,  statuts  of.— Proposal  to  sell  land,  correspondence  and 
acceptance,  held  sufficient  description,  binding  within  statute,  p.  83. 

Vendor's  offer  to  sell  land  to  government  cannot  bo  withdrawn 
after  acceptance,  pending  attorney-general's  Investlgstlon  of  tltla, 
p.  85. 

Vendor  of  land  to  gorsnunent  la  charged  with  notice  of  statuto 
rsqulring  attomey-generaTs  approval  of  title,  p.  85. 

Vendor,  having  delivered  deed  to  government  pending  ^^nmfits- 
tlon  of  title,  cannot  object  that  government  recorda  It  p.  86. 

Vendor  agreeing  to  seU  cannot  after  getting  and  conveying  tltSs^ 
set  up.  In  ejectment  his  previous  want  of  title,  p.  87. 

SstoppaL— Grantor  la  estopped,  as  against  grantee,  flrom  disput- 
ing dtle.  conveyed  with  genersl  warranty,  p.  87. 

Approved  In  Duffjr  v.  White,  115  Mich.  266,  78  N.  W.  861  warranty 
deed  la  effiectlva  to  convey  subssquently-acqulred  property:  Shrsvo 
V.  Copper  B^  Mln.  Co^  11  Mont  827,  28  Pac  317,  grantors  of 
mining  claim  are  estopped  to  claim  that  their  dssds  did  aot 
claim,  aa  marked  by  tbalr  stakso. 
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receiver;  Central  Trust  Co.  ▼.  East  Tennessee,  etc.,  R.  B.,  80  Fed. 
627, 47  U.  S.  App.  66S,  court  should  use  fund  from  current  receipts,  to 
pay  current  expenses;  Ne'w  York  Guaranty,  etc.,  Co.  t.  Tacomm  Ky^ 
83  Fed.  SeO,  48  U.  S.  App.  876,  and  Central  Trust  Oo.  v.  Thurman, 
94  Ga.  742,  20  8.  E.  143,  there  is  no  arbitrary  rule  of  preference  as 
to  debts  Incurred  within  six  months  prior  to  appointment;  Fanners' 
Lean,  etc.,  Co.  t.  Centralia  R.  R.,  96  Fed.  641,  jurisdiction  to  appoint 
recelTer,  and  validity  of  proceedings,  do  not  depend  upon  technical 
sufficiency  of  bill;  Illinois,  etc..  Bank  v.  Pacific  Ry.,  115  CaL  295, 
47  Pac.  62,  reaffirming  rule;  Brown  t.  Chesapeake,  etc..  Canal  Oo^ 
73  Md.  618,  receiver's  expenses  In  operating  and  repairing  canal,  are 
charge  on  property.    Claims  for  the  following  have  been  allowed 
preference  over  mortgage  debt,  from  fund  realized  by  receiver's 
sale:    Kneeland  v.  Foundry,  etc^  Works,  140  U.  8.  506,  35  L,  544, 
11  8.  Ct.  858,  necessary  supplies,  purchased  on  receiver's  credit; 
Virginia,  etc..  Coal  Co.  v.  Central  R.  R.,  170  U.  S.  370,  42  L.  1078, 
18  8.  Ct  663,  coal  sold  to  railroad  in  hands  of  receiver;  Bound  v. 
South  Carolina  Ry.,  47  Fed.  33,  rails,  as  against  second  mortgage, 
receiver  having  been  requested  by  second  mortgagee;  Wood  v.  New 
York,  etc.,  R.  R.,  70  Fed.  743,  745,  coupling  pins  and  tank  steel, 
furnished  within  four  months  prior  to  appointment;  Atlantic  Trust 
Co.  V.  Woodbridge  Canal,  etc.,  Co.,  79  Fed.  42,  labor  and  repairs, 
contracted  by  irrigation  company;  New  York  Guaranty,  etc^  Co.  v. 
Tacoma  Ry.,  83  Fed.  367.  48  U.  8.  App.  673,  cable  furnished  street 
railroad;  Drennen  v.  Mercantile  Trust,  etc.,  Co.,  115  Ala.  606,  67  Am. 
8t  Rep.  77,  23  So.  166,  39  L.  R.  A.  625,  of  employees,  contributing 
to  permanent  Improvement  of  coal   mine  and  railroad,  accruing 
within  six  months  before  appointment;  Gre^i  v.  Coast  Line  R.  R., 
97  Ga.  22.  54  Am.  St.  Rep.  384.  24  8.  E.  816,  83  L.  R.  A.  809,  Judg- 
ments for  damages  for  tort    See  54  Am.  St  Rep.  404,  note.    Claims 
for  following  have  been  denied  precedence  over  mortgage  debt: 
Morgan's  Co.  v.  Texas,  etc..  Ry..  137  U.  8.  199.  34  L.  635,  11  8.  Ot 
70.  money  loaned  to  railroad  generally,  although  used  to  pay  bond 
Interest  or  operating  expenses;  Qulncy,  etc.,  R.  R.  v.  Humphreys, 
145  U.  8.  104.  36  L.  640,  12  8.  Ct  794,  Central  Trust  Co.,  etc  v. 
Wabash,  etc..  Ry.,  46  Fed.  29.  35.  37.  and  Central  Trust  Co.  v.  Char- 
lotte, etc..  R.  R..  65  Fed.  268,  269.  rentals  of  leased  lines,  accruing 
while  In  receiver's  hands;  Finance  Co.  v.  Charleston,  etc.,  R.  R^  52 
Fed.  679.  legal  services;  Clyde  v.  Richmond,  etc.,  R.  R.,  56  Fed.  542, 
judgment  for  materials  for  roadbed,  furnished  before  receivership; 
Bound  V.  South  Carolina  Ry..  58  Fed.  480.  8  U.  8.  App.  461,  rails 
sold  mortgaged  railroad  on  credit;  The  AUlanca,  65  Fed.  248.  Insur- 
ance premium  on  ship;  Farmers'  Loan,  etc..  Co.  v.  Northern  Pac 
R.  R.,  68  Fed.  40.  of  sureties  on  railroad's  appeal  bond;  8t  Louis 
Trust  Co.  V.  Riley,  70  Fed.  36,  36  U.  8.  App.  100,  30  L.  R«  A.  459, 
damages  for  injuries  by  street  railroad;  Whiteley  v.  Central  Trust 
Co.,  76  Fed.  77.  43  U.  8.  App.  643.  34  L.  R.  A.  305.  liability  of  sureties 
oa  sopersedeas  bond  given  by  railroad  while  apparently  solvent* 
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Itather  Roiniae,  etc.,  Co.  t.  Andenon,  76  Fed.  165,  46  U.  B.  App. 
138^  car  rentalB  accmlng  before  recelverBhlp;  Lackawasna  IrcMi, 
etc.,  Co.  T.  Farmera*  Loan,  etc.,  Co.,  79  Fed.  206,  62  U.  8.  Apfk  106^ 
quantity  of  ralla.  Incurred  two  jeara  l)efore  appointment;  Atlantic 
Trust  Oo.  t.  Woodbridge  Canal,  etc,  Co.,  79  Fed.  009,  acrip  laaned 
bj  water  company  for  services ;  Central  Tmst  Co.  t.  Bast  Tennessee, 
etc..  R.  B^  89  Fed.  628,  47  U.  8.  App.  663,  adrertlslnf ;  Atlantic 
Trust  Co.  T.  Woodbridge  Canal,  etc,  Co.,  86  Fed.  980.  against  Irriga- 
tion company,  for  senrlces  and  materials  In  construction  of  exten- 
sion, not  necessary  to  keep  It  going  concern;  Grand  Trunk  Ry.  r. 
Central  Vermont  R.  R.,  90  Fed.  163,  car  rentals  accruing  before  re- 
celvershlp;  Ruhlender  t.  Cbesapeake,  etc.,  R.  R.,  91  Fed.  11,  62 
U.  8.  App.  18,  rails  sold  to  Individual  on  own  credit  to  be  used  by 
railroad;  Barings,  etc,  Co.  t.  Bear  Valley  Irr.  Co.,  96  Fed.  841, 
materials  furnished  Irrigation  company  In  original  construction: 
McComack  t.  8alem  ConsoU  etc,  Ry.,  34  Cr.  547,  06  Pac  019, 
heater  furnished  street  railroad. 

Distinguished  In  Vette  ?.  Leonori.  42  Mo.  App.  225,  title  of  owner 
of  realty  win  not  be  subjected  to  lien  for  charge  for  storing  person- 
alty on  court's  order;  George  ?.  8t  Louis  Cable,  ate,  Ry.,  44  Fed. 
120.  arguendo. 

Bailroada.—  Llenhold^v  bare  priority  only  on  property  covered 
by  lien;  a.  g^  rolling-stock  rental  baa  no  priority  upon  realty,  p.  99. 

Approved  In  8mltb  v.  Sioux  City  Nursery,  etc,  Co..  109  Iowa.  05. 
T9  N.  W.  458.  court  may  order  receiver  to  pay  attaching  and  pre- 
ferred creditors,  only  from  proceeds  of  property  covered  by  tlena; 
dissenting  opinion  In  Drennen  v.  Mercantile  lYust  etc..  Co.,  110 
Ala.  629,  28  8o.  175,  89  U  R.  A.  638,  arguendo. 

Sallroada.— Llenbolder.  requesting  receiver,  consents  to  priority 
of  rental  of  personalty,  held  during  receivership,  p.  100. 

Approved  In  8t  Louis,  etc,  Ry.  v.  Holbrook,  78  Fed.  110,  41 
U.  8.  App.  88,  mortgagees  requesting  receiver,  thereby  consent  to 
have  optfatlng  expenses  precede  their  contract  llena.  8ee  04  Am. 
8t  Rep.  402,  note. 

Distinguished  In  Central  Trust  CO.,  etc  v.  Wabash,  etc  Ry..  46 
Fed.  83.  where  receiver  was  appointed  on  petition  of  railroad,  rentala 
of  leased  llnea  do  not  become  charge  on  corpua.  In  preference  to 
mortgage  debt 

Xailroada.—  Rolling-stock  rental  during  recelvefship,  la  baaed  ob 
reasonable  value,  not  actual  use.  p.  101. 

Approved  In  Park  v.  New  Tork,  etc,  R.  R.,  87  Psd.  806,  rscafver, 
by  taking  possessfon  of  leased  property,  does  not  become  aaslgnea 
of  lease:  C^rsweO  v.  Farmers*  Loan,  etc..  C6.,  74  Fed.  91.  48  U.  8L 
App.  800.  receiver  may  retsin  leased  property  for  ressonable  tlma 
to  elect  whether  to  adopt  same;  Plstt  v.  Philadelphia,  etc.,  R.  R., 
84  Fad.  586,  00  V.  8.  App.  400,  receiver  Is  Uabla  fbr  rent,  altboogh 
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cars  were  snbseqaently.  returned  to  les8<«;  Mercantfle  Trust,  etc, 
Co.  V.  Southern  Iron,  etc,  Line,  118  Ala.  651,  21  So.  875,  lessor  oT 
cars  used  by  receJrer,  Is  entitled  to  Hen  on  corp<Nrate  assets  for 
rental  accming  after  apiK^tment,  In  preference  to  mortgaged  debt; 
Bound  T.  South  Carolina  Bj^  46  Fed.  316»  arguendo.  Bee  64  Am. 
St  Rep.  417,  note. 

Distingtdsbed  In  Central  Trust  Co.,  etc.  r.  Wabash,  ste,  Ry.,  46 
Fed.  30.  where  receiver  is  appointed  at  request  of  railroad,  rental 
charges  are  not  preferred  claim. 

Bailroads.— Court  appointing  receiver  at  request  of  trustees  for 
bondholders,  deems  they  consented  to  pay  rolling-stoclc  rental,  p.  102. 

Miscellaneous.—  Kneeland  t.  American  Loan,  etc.,  Co.,  138  U.  8. 
610,  34  L.  1053.  11  S.  Ct.  426,  and  Kneeland  v.  Lawrence,  140  U.  S. 
212,  35  L.  493,  11  S.  Ct.  788,  incidentally,  subsequent  phase,  same 
litigation;  dissenting  opinion  In  Drennen  v.  Mercantile  Trust,  etc., 
Co.,  115  Ala.  627.  23  So.  174.  39  L.  R.  A.  633.  one  dealing  with 
mortgaged  railroad  must  be  assured  he  dealt  with  it  on  faith  of 
personal  responsibility. 

136  U.  S.  104-114,  34  L.  391,  McCALL  v.  CALIFORNLA. 

Commerce.*- State  license  tax  on  passenger  agents  of  roads  ba- 
ybnd  the  State,  Is  void.  p.  109. 

Approved  in  Clyde,  etc..  Co,  v.  City  Council,  76  Fed.  48,  foreign 
steamship  company,  plying  between  two  States,  maintaining 
wharves  at  port  in  third  State,  is  not  liable  to  license  there;  Carstairs 
V.  CDonnell.  154  Mass.  358.  28  N.  B.  272.  acticm  may  be  maintained 
for  price  of  liquor,  though  Importer  did  not  have  required  license: 
Shaw  Piano  Co.  v.  Ford.  —  Tex.  Civ.  App.  — ,  41  S.  W.  198,  foreign 
corp<M^tion  may  recover  on  purchase  notes,  although  It  has  not 
taken  out  license.  Under  authority,  of  principal  case,  following 
have  been  held  void:  Norfolk,  etc..  R.  R.  v.  Pennsylvania,  136  U.  S. 
120.  34  L.  398.  10  S.  Ct  961.  tax  on  foreign  railroad  corporation 
for  privilege  of  keeping  offices  in  State;  Crutcher  v.  Kentucky.  141 
U.  S.  58,  35  L.  652.  11  8.  Ct.  854.  act  requiring  foreign  express 
companies'  agents  to  procure  license,  etc.;  E>x  parte  Loeb,  72  Fed. 
Go9,  South  Carolina  act  prohibiting  solicitation  of  orders  for  liquor, 
to  be  supplied  from  other  States;  Gunn  v.  WTiIte  Sewlng-Mach.  Co., 
57  Ark.  37.  38  Am.  St.  Rep.  228.  20  S.  W.  593.  18  L.  R.  A.  208,  and 
McNaughton  Co.  v.  McGIrl.  20  Mont.  137.  63  Am.  St  Rep.  620.  49 
Pac.  656.  88  L.  R.  A.  372,  act  avoiding  the  contracts  of  foreign  cor- 
poration, failing  to  comply  with  State  regulations;  McLaughlin  ▼. 
South  Bend.  126  Ind.  472.  26  N.  E.  185.  10  L.  R.  A.  358.  ordinance 
forbidding  peddlers  from  selling  without  license,  as  to  peddler 
selling  by  sample,  merchandise  owned  in  another  State;  Indianapolis 
▼.  Bieler,  138  Ind.  35.  36  N.  B.  859,  clause  exempting  resldeot  whole- 
salers from  license  act;  State  v.  Scott  98  Tenn.  261,  89  8.  W.  2.  36 
L.  R.  A.  463,  act  requiring  solicitors  for  pictures  to  be  enlarged 
without  State,  to  pay  privilege  tax;  Wcessner  v.  Cottam.  19  Tex. 
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Or.  App.  616,  47  8.  W.  680,  law  denying  rlglit  to  mam  to  foNlgB 
cerpontloii  which  has  not  paid  fran<Al«e  tax;  Norfolk,  ete^  R.  R. 
T.  OonuDonwealth«  86  Ta.  06,  29  Am.  St  Rap.  TOT,  18  8.  R.  840,  18 
U  R.  A«  106,  and  n^  atatnte  forfolddlnf  Interatate  Bonday  tralaa; 
dissenting  opinlona  tn  Ficklen  t.  Shelby  Oonnty,  14S  U.  8.  2T,  86  I^ 
006,  12  8.  Ct  614,  majority  upholding  tax  on  hrokera  and  commla- 
alon  merchants;  Adama  Bxpreaa  Oo.  r.  Ohio,  165  U.  8.  285.  41  U 
TOO,  IT  8.  Ot  814,  majority  nphoUttng  State  tax  oo  azpreaa  aan- 
panlea;  Onnn  t.  White  Sewlng-Blach.  Co„  6T  Afk.  4<  80  8.  W.  665. 
18  L.  R.  A«  209,  argnenda    See  2T  Am.  St  Rep.  662,  note: 

Following  hare  been  upheld  aa  not  Interfering  with  teterstate 
commerce:  Pacific  Ezpreas  Co.  ▼.  Sefbert  142  U.  8.  849.  35  L.  1068^ 
12  S.  Ct  202,  Mlaaonrl  act  of  1869,  defining  and  taxing  expreaa 
companlea;  Hooper  t.  Oallfomla.  155  U.  8.  658.  89  U  800.  15  8.  Ct 
209,  Callfomia  code  prohibition  of  procuring  Insurance  for  resldenta 
from  foreign  corporation  not  harlng  filed  bond:  Preatoo  t.  Flnley. 
T2  Fed.  859,  tax  on  all  peraona  aeUlng  certain  newapapera  publlabed 
without  State:  Oabome  t.  State,  88  Fla.  100,  39  Am.  St  Rep.  ll'*.  14 
8o.  507,  25  L.  R.  A.  130,  occupation  tax  on  express  company,  as  to 
Ita  local  business;  Western  Union  Tel.  Co.  ?.  Fremont  80  Neb.  707. 
58  N.  W.  420.  26  L.  R.  A.  703.  municipal  occupation  tax  on  Intrastate 
buMneea;  Lumberrllle  Bridire  Co.  v.  Assessors,  55  N.  J.  L.  585.  26 
Atl.  718.  25  L.  R.  A.  18T.  license  fee  of  one-tenth  of  one  per  cent,  of 
capital  stock,  aa  to  corporation  engaged  In  Interstate  commerce; 
Bagg  T.  Railroad.  109  N.  C.  288.  26  Am.  St  Rep.  573,  14  8.  K.  81. 
14  L.  R.  A.  598.  statute  Impoalng  penalty  for  failure  to  ahip  freight 
within  fire  daya  after  receipt:  Railroad  t.  Harria,  99  Tenn.  710.  43 
8.  W.  121.  act  impoalng  privilege  tax  on  railroada  according  to 
mileage. 

Commaroe.—  State  may  not  tax  buaineaa  of  aoUdtlng  paaaengera 
for  roada  l)eyond  the  State,  p.  HO. 

mstingulahed  In  Oabome  t.  SUta,  88  Fla.  186,  89  Am.  St  Rep.  U8, 
14  Sa  595,  25  L.  R.  A.  12a  upholding  act  Impoalng  Ucenae  on  tetia- 
atate  traalneaa  of  expreaa  oompanlea. 

Oommaroa.— SoUcttlng  paaaenger  buaineaa  for  road  iMjood  State 
la  part  of  commerce,  and  not  taxable  by  State,  p.  IIL 

Approred  In  Norfolk,  etc.,  R.  R.  t.  Pennaylranla,  186  U.  8.  118, 
M  L.  887.  10  8.  Ot  960,  railroad  forming  link  In  through  line,  la 
engaged  tn  Interatate  commerce.  Following  ha^e  been  held  Inter- 
atate oommefce:  McNaughton  Ca  t.  If cGlrt  20  Moot  182»  68  Am. 
8t  Rep.  615,  49  Pac  664,  88  L.  R.  A.  870,  wool  porchaaed  by  f  or^ga 
corporatlon'a  agent  tor  tranaportatloo  to  another  State;  Miller  ▼. 
Goodman.  91  Tex.  48,  40  8.  W.  T19,  aale  by  foreign  oorporatlofi  of 
foreign-made  gooda,  whether  made  before  or  after  ahlpment  ta 
Texaa.  FoUowtng  bare  been  held  rold:  Rrennan  ▼.  TltuartUe.  153 
U.  8.  805.  88  L.  T2I.  14  S.  Ct  884,  ordinance  taxing  drummera.  as  ta 
tboee  representing  foreign  corpotattooa:  State  ▼.  Scott  96  Tnm.  256L 
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39  8.  W.  2,  36  L.  R.  A.  462»  license  tax  on  bnsinem  of  MBeftinf 
pictures  for  enlargement  in  otb^  States;  State  t.  Llcbtenst^n,  44 
W.  Va.  102»  28  S.  B.  7M,  act  requiring  license  to  solicit  orders  for 
liquor,  as  applied  to  solicitors  for  orders  to  be  filled  trom  without 
State. 

Distinguished  In  following  cases,  upholding  respectlTe  acts:  Pick- 
len  T.  Shelby  Oounty,  14S  U.  8.  22,  36  L.  606,  12  S.  Ct  812,  tax  on 
brokers,  although  same  negotiated  sales  of  foreign  property;  Osborne 
T.  State,  83  Fla.  106,  30  Am.  St.  Rep.  121, 14  So.  506,  25  U  R.  A.  181« 
statute  imposing  license  tax  on  express  and  railroad  companies,  ap- 
plies only  to  intrastate  business,  and  ts  ralid;  State  t.  Gorham,  115 
N.  O.  727,  44  Am.  St.  Rep.  406,  20  S.  E.  181,  25  Lw  R.  A.  812,  tax 
on  itinerants  putting  up  lightning  rods;  Hopkins  ▼.  United  States, 
171  U.  Sw  600,  19  S.  Ct  48,  reversing  8.  0.,  82  Fed.  538,  Kansas 
Oity  Stock- Yard  Association  is  not  engaged  in  interstate  commerce; 
dissenting  opinion  tn  Gunn  t.  White  Sewlng-Mach.  Co.,  57  Ark.  41, 
20  S.  W.  504,  18  L.  R.  A.  200,  majority  holding  foreign  corporation's 
failure  to  file  certificate  did  not  Invalidate  agent* s  bond. 

186  U.  8.  114-121,  34  L.  304,  NORFOLK.  ETC..  R.  R.  ▼.  PBNN8Y1> 
VANIA. 
Taxation  by  State,  of  foreign  corporations,  is  not  violative  of 
guaranty,  of  rights  of  citizens  in  each  State;  corporatl<m  Is  not  dtlien 
within  that  provision,  p.  118. 

Approved  in  Barnes  t.  People,  168  111.  430,  48  N.  B.  08,  construing 
insurance  law  of  1869. 

Constitutional  law.— Fourteenth  amendment  does  not  prohibit 
States  imposing  conditions  on  foreign  cOTporations,  p.  118. 

Approved  in  Western  Union  Tel.  Co.  v.  Fremont,  39  Neb.  707,  58 
N.  W.  420,  26  L.  R.  A.  703,  upholding  municipal  occupation  tax  on 
business  within  city;  United  States  v.  Hopkins,  82  Fed.  538,  Kansas 
Oity  Stock-Tard  AssodatiCMi  Is  a  combination  illegally  restraining 
commerce. 

Commerce.— State  cannot  exclude  foreign  corporations  In  Inter- 
state business  under  guise  of  license  tax,  p.  llfi. 

Following  approving  cases  hold  respective  laws  Invalid: 
Woessner  t.  Cottam.  10  Tex.  Civ.  App.  615.  47  S.  W.  680,  law 
denying  right  to  sue  to  foreign  corporation  which  had  not  paid 
franchise  tax;  Norfolk,  etc.,  R.  R.  v.  Ck>mmon wealth,  88  Va.  101* 
20  Am.  St  Rep.  700,  18  S.  B.  M2,  13  L.  R.  A.  100,  and  n.,  statute 
forbidding  Interstate  Sunday  trains;  dissenting  opinion  in  Ficklen 
V.  Shelby  County,  145  U.  8.  27,  36  L.  608,  12  8.  Ct  814,  majority 
upholding  tax  on  brokers  and  commission  merchants.  8ee  27  Am. 
St.  Rep.  562,  note. 

Following  distinguishing  cases  uphold  following  laws:  Padflc 
Express  Co.  T.  Seibert  142  U.  S.  340,  35  Lw  1088^  12  8.  Ot  2S2» 
Missouri    act    of    1880,  defining   and    taxing   express    companiea{ 
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Hooper  ▼.  Oaltfornla,  155  U.  8.  668,  89  Ia.  800,  15  ft.  Ot  906i 
holding  Ctllfomla  code  prohibition  of  procuring  Insnrmnco  for 
dents  from  foreign  corpOTmtion  not  haring  filed  bond;  Oobono  ▼• 
8Ute,  88  FUl  188,  89  Am.  St  Rep.  112,  14  So.  694«  86  L.  R.  A.  ISI. 
«ct  Impoelng  license  on  Intrsstate  business  of  express  compsntes; 
Telegraph  Go.  r.  State  Rerenne  Agent  71  Miss.  562.  42  Am.  St 
Rep.  479,  14  So.  88,  priTllege  tax  of  certain  sum  per  mile  of  wires 
within  State,  In  Ilea  of  other  taxes;  Lamberrllle  Bridge  Go.  ▼ 
Assessors,  55  N.  J.  L.  585,  26  AtL  713,  25  L.  R.  A«  187,  license  fee 
of  one-tenth  of  one  per  cent  of  capital  stock,  as  to  corporation 
engaged  In  Interstate  commerce;  Glyde,  ete.«  Oo.  ▼.  Olty  Oonndl, 
76  Fed.  49,  foreign  steamship  company,  ptjlng  between  two  States, 
la  not  liable  to  license  In  third,  where  It  maintains  landing. 

Oommeros.—  Railroad  which  la  link  In  through  Interstate  line  la 
engaged  In  Interstate  commerce,  p.  119. 

Approred  In  Ontting  t.  Florida  Rj.,  etc,  Co.,  46  Fed.  644,  ship- 
ment from  growers  to  forwarding  agent  Is  Interstate  commerce: 
Dillingham  t.  Fischl,  1  Tex.  Oir.  App.  651,  21  8.  W.  556,  State 
statutes  regulating  charges  do  not  applj  to  such  road:  dissenting 
opinion  In  Maine  t.  Grand  Trunk  Ry.,  142  U.  S.  284,  86  L.  907,  12 
8.  Ct  163,  majority  upholding  franchlae  tax  on  rallroada,  based 
on  mileage  In  State. 

Oommeros.—  Tax  for  office  assessed  against  railroad  In  Interstate 
business  rlolates  commerce  claiu .%  p.  120. 

Approved  In  Crutcher  t.  Kentucky.  141  U.  ft.  68,  85  L.  652,  11 
ft.  Gt  854,  act  requiring  foreign  express  compsnles'  agents  to  pro- 
cure license,  etc.  Is  unconstitutionaL  See  27  Am.  St  Rep.  564, 
note. 

Distinguished  In  Osborne  t.  State,  88  Fla.  195.  89  Am.  St  Rep. 
121,  14  So.  608.  25  Ia  R.  A.  131.  statute  licensing  express  and  rail- 
road companies  applies  only  to  Intrastate  business  and  la  ralid. 

136  U.  ft.  121-180,  84  Ia  856,  HOT  8PRINOS  R.  R.  ▼.  WILXXAM- 
SON. 
Trial  court  may  refuse  instructions  on  abstract  questions  sup- 
ported by  no  erldence,  p.  129. 

Xminent  domain.—  Railway  is  liable  In  Arkansas  to  owner  for 
use  of  right  of  way  granted  by  Gongress,  notwithstanding  ordinancs 
authorising  the  road,  pp.  129-lSa 

Not  cited. 

136  U.  &  130-151,  84  L.  372,  LOYBLL  ▼.  GRAOIN. 

Appeal—  Amount  claimed  In  cross-bUl  responslTe  to  origlnat 
be  conaldered  la  computing  appellate  aoMmnt  p.  141. 

Mortgages.—  Right   In   Louisiana   of   holder  of   one  of  ssT' 
secured  notes,  on  foreclosure  by  snotber.  stated,  p.  147. 
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Olted  in  NaUe  t.  Young,  160  U.  8.  041,  40  L.  566,  16  8.  Ot  426, 
mrfaeQ<lo. 

Mortgages.—Rlght  of  holder  of  one  of  geveral  secured  notes  to 
sue  executor  of  another,  foreclosing  for  his  pro  rata,  stated,  p.  149. 

Waste  consisting  in  remoTal  of  personalty  from  plantation  in 
Louisiana  is  quasl-offense,  prescribed  in  one  jear,  p.  150. 

Judgrment.—  Parties  and  cause  being  same  as  in  prior  action^ 
held,  same  finding  of  w'ant  of  priyity  should  be  made.  p.  151. 

Approred  in  Baltimore,  etc.,  Ry.  v.  Pittsburgh,  etc.,  Ry.,  66  Fed. 
706,  defendant  having  obtained  benefit  of  contract  in  former  suit 
against  plalntifT,  is  estopped  to  deny  ralidity. 

136  U.  S.  152-211,  34  U  427,  CORNELL  UNIVEfflSITY  T.  FISKB. 
Ck>urt8.— Decision  that  Cornell  could  not  take  excessiye  legacy, 
and  heirs  could  attack  it,  raises  no  Federal  question,  p.  174. 

Cited  in  Farrington  t.  Putnam,  00  Me.  423,  37  Atl.  65S,  88  L.  R. 
A.  347,  arriving  at  contrary  conclusion  to  that  of  New  York 
court  in  like  case;  Massachusetts  Agricultural  College  ▼.  Harden, 
156  Mass.  156,  30  N.  E.  557,  arguendo. 

Foblio  lands.— Agreement  between  New  York  and  Ezra  Cornell 
as  to  purchase  of  school  land  scrip,  explained^  p.  197. 

136  U.  S.  211-222.  34  L.  836,  UNITED  STATES  v.  NORTH  CAR- 
OLINA. 
Interest  is  not  awarded  against  sovereign  State  without  consent 
l^  statute  or  contract,  p.  216. 

States.— North  Carolina  act  making  bonds  payable  certain  day, 
did  not  authorize  officers  to  promise  interest  after  maturity,  p.  221. 

Approved  in  United  States  v.  Texas,  143  U.  8.  642,  36  L.  292,  12 
8.  Ct.  492,  Federal  Supreme  Court  has  original  jurisdiction  of  suit 
by  United  States  against  a  State;  Marine  v.  Lyon.  62  Fed.  156,  in 
cases  appealed  from  bond  of  general  appraisers,  interest  is  not 
allowed  importer;  Sawyer  v.  Colgan,  102  Cal.  293,  86  Pac.  683,  and 
Hawkins  v.  Mitchell,  34  Fla.  421,  422,  16  So.  816,  only  express 
contract  can  obligate  State  to  pay  interest;  Molineux  v.  State,  100 
Cal.  380,  50  Am.  St.  Rep.  50,  42  Pac.  34,  and  Davis  t.  State,  121 
CaL  211,  53  Pac.  556,  act  authorizing  suits  against  State  on  dis- 
puted claims  does  not  authorize  recovery  of  interest  on  interest 
coupons;  Flint  etc.,  R.  R.  v.  Board  of  State  Auditors,  102  Mich. 
502,  60  N.  W.  971,  State  not  liable  for  interest  under  general 
statute;  Railroad  v.  Wallace,  91  Tenn.  42,  17  8.  W.  884,  14  L. 
R.  A.  550,  in  action  for  personal  injuries  interest  cannot  be  allowed 
on  sum  recovered  for  time  prior  to  judgment;  Houston  v.  State, 
98  Wis.  487,  74  N.  W.  113,  42  L.  R.  A.  40,  State  cannot  be  sued 
for  tortious  acts  of  its  officers;  Farmers'  Loan,  etc.,  Ca  t.  Cape 
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Fear,  etc.,  R.  R..  73  Fed.  714,  argnendo.    See  22  Am.  St  Rep.  MS, 

note. 

Dlstln^shed  In  United  States  t.  New  York,  160  U.  S.  619,  40 
L.  658,  16  8.  Ot  410,  Interest  pa!d  by  New  York  on  bonds  issned 
to  pi^  fop  equipping  troops  to  suppress  rebellion  may  be  recorered 
from  United  States;  CJooper  v.  HiU,  94  Fed.  580,  bank  officers 
illegally  ai^opriatlng  funds  mnst  pay  Interest  from  date  of  mis- 
approprfiBition;  Carp  ▼.  State,  127  Ind.  218,  22  Am.  St.  Rep.  636. 
26  N.  B.  788,  11  L.  R.  A.  876,  and  n..  State  is  liable  for  costs  under 
statute;  Seton  ▼.  Hoyt.  34  Op.  272,  76  Am.  St  Rep.  643.  55  Pac.  968, 
43  L.  R.  A«  686,  county  Is  liable  to  interest  on  warrants  under 
statute. 

Statee.— North  Carolina  bonds,  payable  In  New  York,  are  gOT- 
emed  by  North  Carolina  law,  p.  222. 

136  U.  8.  22a-237,  84  L.  841.  UNION  BANK  v.  KANSAS  CITY 
BiANK. 
Coxirts. —  Where   amount  in   dispute  insufficient  on   appeal   Su- 
preme Court  can  examine  only  accompanying  questions  certified, 
p.  229. 

Reaffirmed  in  The  Max  Morris,  187  U.  8.  16,  34  L.  590.  11  8.  Ot 
33,  and  Lawrence  v.  Nelson,  143  U,  S.  221,  36  L.  183,  12  S.  Ct  442. 

Courts.—  State  decision  on  State  law  of  assignments  for  creditors 
is  binding  rule  of  property,  p.  235. 

Following  approTing  cases  hold  State  decisions  as  to  respective 
matters  binding  on  Federal  courts;  Btheridge  t.  Sperry.  139  U. 
6.  277.  85  L.  176.  11  6.  Ct  569.  as  to  validity  of  chattel  mortgage 
with  parol  agreement  that  mortgagor  retain  possession;  Smith 
Purifier  Co.  v.  McGroarty.  186  U.  8.  241,  34  L.  848,  10  S.  Ct.  1019, 
South  Branch  Lumber  Co.  ▼.  Ott  142  U.  8.  628,  35  L.  1138,  12  a 
Ct.  320.  Marbuiy  v.  Kentucky  Union  L.  Co.,  62  Fed.  355,  22  U. 
6.  App.  267,  Drake  v.  Paulhamus.  66  Fed.  897,  29  U.  8.  App. 
5^.  Beall  ▼.  Cowan.  76  Fed.  143.  44  U.  8.  App.  505.  and  Ottenberg 
?.  Comer.  76  Fed.  269.  40  U.  8.  App.  320,  <^  L.  R.  A.  624,  con- 
struction of  assignment  law;  Bauserman  t.  Blunt.  147  U.  S.  657. 
37  L.  320,  18  S.  Ot  470,  as  to  statute  of  limitation;  Bamberger  ?. 
Schoolfield,  160  U.  S.  169.  40  L.  378,  16  6.  Ct  227.  on  attachment 
and  assignment  laws;  Hartford  Ins.  Co.  t.  Chicago,  etc.,  Ry.. 
175  U.  8.  100.  20  8.  Ct  37,  on  questions  of  public  policy  as  affecting 
validity  of  agreements;  Daniels  t.  Case.  46  Fed.  845.  as  to  requisites 
for  ralidity  of  tax  deeds;  Wilson  t.  Perrin,  62  Fed.  631,  22  U.  8. 
App.  514.  as  to  yalidity  of  chattel  mortgage  reserrlng  mortgagor's 
exemption  from  execution;  New  York,  etc.,  Trust  Co.  v.  Lombard 
Iny.  Co..  66  Fed.  274.  as  to  priority  of  contemporaneously  dated 
mortgage  secured  notes  maturing  at  different  times;  First  Nat 
Bank  y.  Glass,  79  Fed.  708.  49  U.  8.  App.  282.  as  to  homestead 
exemption  under  State  Ck>nstitution  and  statutes;  Union  Pac.  By. 
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T.  Beed,  80  Fed.  239.  49  U.  8.  App.  241,  construing  regl8tratl<»fr 
laws;  Southern  Ry.  y.  North  Carolina  B.  R.,  61  Fed.  602,  as  to 
power  of  railroad  to  lease;  Independent  District  ▼.  Beard,  83  Fed. 
15,  as  to  necessity  for  tracing  special  fund. 

Approved  In  Gallhan  t.  Powers,  133  Mo.  497,  34  8.  W.  852,  debtor, 
by  chattel  mortgages  and  assignment  of  accounts,  may  prefer  cred- 
itors; Rocheleau  v.  Boyle,  11  Mont  465,  28  Pac.  877,  mortgage  on 
stock  in  trade,  mortgagor  retaining  possession  '  and  continuing 
sale,  is  Toid;  Cutter  v.  PoUoclc,  4  N.  Dials.  212,  60  Am.  8t  Rep. 
648,  59  N.  W.  1064,  25  L.  R.  A.  881,  and  Sandwich  Mfg.  Co.  ▼. 
Max,  5  8.  Dak.  135,  137,  58  N.  W.  17,  18,  reaffirming  rule. 

EKstinguished  in  Hardt  t.  Heidweyer,  152  U.  S.  557,  38  L.  552» 
14  8.  Ct  673,  creditor  cannot  transfer  to  preferred  creditors  prop- 
erty greatly  in  excess  of  their  claims. 

Mortgage.—  Deed  of  trust  to  secure  grantor's  debts,  with  power 
of  sale,  held   a  mortgage,  not  assignment  for  creditors,  p.  235. 

Approved  in  Mills  y.  Pessels,  55  Fed.  502,  13  U.  8.  App.  49,  fact 
that  conveyance  secured  large  attorney's  fee  does  not  invalidate 
It;  Beall  v.  Cowan,  75  Fed.  144,  44  U.  8.  App.  505,  Oregon  pro- 
hibition of  preferential  general  assignments  does  not  invalidate 
mortgage  to  secure  real  debt;  Kellogg  v.  Thropp,  4  Colo.  App.  475, 
36  Pac.  449,  act  invalidating  deeds  in  contemplation  of  Insolvency 
does  not  make  suffering  Judgment  an  assignment;  McCord,  etc., 
Co.  V.  Garrison,  5  Colo.  App.  62,  37  Pac.  31,  and  Jaffrey  v.  Mathews, 
120  Mo.  328,  25  8.  W.  190,  insolvent  debtor  may  mortgage  or  pledge 
all  or  part  of  his  property  for  benefit  of  creditorsl  Burchlnell  v. 
Koon,  8  Colo.  App.  468,  46  Pac  984,  that  mortgage  covers  whole 
stock  of  firm  does  not  render  it  general  assignment;  Dyson  v. 
J^ohnson,  —  Minn.  — ,  77  N.  W.  238,  conveyance  by  partnership  to 
preferred  creditors,  reserving  right  of  redemption.  Is  a  mortgage 
and  valid;  Pollock  v.  Sykes,  74  Miss.  712,  21  8o.  781,  reviewing 
authorities,  and  holding  preferences  allowed;  Alberger  ▼.  Bank, 
128  Mo.  325,  27  fi.  W.  659,  and  Waggoner-Oates  Milling  Co.  v. 
Commission  Co.,  128  Mo.  489,  31  8.  W.  32,  Insolvent  corporation 
may  prefer  bona  fide  creditor  by  deed  of  trust  simultaneous  as- 
signment does  not  invalidate;  Matter  of  Hulbert  160  N.  Y.  17, 
54  N.  E.  573,  upholding  right  to  make  preferential  assignment 

Following  held  valid  and  not  to  operate  as  general  assignment: 
May  V.  Tenney,  148  U.  8.  64,  37  L.  370,  18  8.  Ot  493,  chattel  mort- 
gage of  stock  of  goods,  in  Colorado,  to  secure  Indorsers;  Younkin 
▼.  Collier,  47  Fed.  574,  insolvent's  mortgage  to  trustee  to  secure 
eertain  creditors.  In  Iowa;  Oroetzlnger  v.  Wyman,  105  Iowa,  584, 
To  N.  W.  515,  mortgage  made  in  contemplation  of  general  assign- 
ment  mortgagee  not  knowing  of  Intention  to  assign;  Splint  t. 
Sullivan,  58  Mo.  App.  585,  chattel  mortgage  to  secure  overdue 
debts;  Tompkins  v.  Hunter,  149  N.  Y.  126,  43  N.  E.  665,  insolvent's 
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trmnifcr  of  all  propcrlj  to  one  erodltor  to  pay  bona  fldo  debt; 
Gutter  ▼.  Ponock,  4  N.  Dak.  21S.  00  Am.  Bt  Rep.  610,  00  N.  W. 
1064,  25  L.  R.  A.  881,  IneolTenfa  ezecntloD  of  chattel  mortgafo  es 
all  property  to  aecare  ■  certain  credltora:  Sandwich  Mfg.  Oo.  ▼. 
Max,  0  &  Dak«  188.  08  N.  W.  la  direct  conTejanee  In  good  ftolth 
to  pay  debt 

DlstiDgalshed  In  Larrabee  t.  Franklin  Bank,  114  Mo.  604,  86 
Am.  6t  Rep.  781,  21  8.  W.  TOO.  prorlslon  In  deed  of  rolontaiy 
aMtgnment  preferring  one  creditor,  la  roid;  Marshall  t.  LlTlngaton 
Nat  Bank,  U  Mont  362,  28  Pac.  818,  alleged  chattel  naortgage 
proTldlng  that  mortgagee  take  poaaeeaton  and  aell  to  pay  debt  not 
doe,  la  an  aaalgnment 

Bartner  can.  In  Mlsaonri,  make  tmat  deed  of  firm  peraonalty  to 
•eeure  Ita  debts,  p.  236. 

Butnership.— Validity  of  deed  of  tmat  to  secure  firm  del>ta»  Is 
not  affected  by  one  partner's  consent  to  aaalgnment  p.  236. 

Approred  In  Marshall  r.  Livingston  Nat  Bank.  11  Mont  860,  28 
Pac.  318,  courta  will  look  through  substance^  to  form  of  transaction 
affecting  creditors. 

Mortgagee.—  ReceiTers  appointed  upon  execution  of  deed  of  trust 
to  aecure  partnerahip  creditors,  doeo  not  change  it  Into  an  aaalgn- 
ment nor  affect  title  or  right  of  poassaslon,  p.  286. 

BooeiTers  derive  authority  from  court  not  partiea,  their  possee- 
slon  is  court's  and  doea  not  change  title,  p.  286. 

Approved  in  Thompson  v.  Phenix  Ins.  Co..  196  U.  8.  297,  81 
L.  413,  10  8.  Ct  102B,  change  In  receivers  works  no  change  in  title 
or  possession  within  meaning  of  policy;  Quincy,  etc.,  R.  R.  v. 
Humphreys,  140  U.  8.  97,  36  L.  687,  12  8.  Ot  792,  Bell  v.  American 
Protective  League.  16B  Mass.  062.  47  Am.  8t  Rep.  484.  40  N.  B. 
808,  28  L.  R.  A.  404,  and  Tradesman  Pub.  Go.  ▼.  Oar-Wheel  06., 
96  Tenn.  660,  40  Am.  8t  Rep.  968,  82  &  W.  1106,  81  L.  R.  A. 
606,  receiver  for  tenant  taking  possession  of  leased  premises  does 
not  thereby  become  assignee  of  term,  and  la  answerable  for  reaaon- 
able  rent  only:  Porter  v.  Sabin,  149  U.  6.  479,  87  L.  818,  18  8.  Gt 
1010,  and  8wope  v.  VlUard.  61  Fed.  420.  stockholder  cannot  sue 
receiver  without  leave,  upon  cause  accruing  to  corporation  before  ap- 
pointment: Oover  V.  Glaflln,  07  Fed.  018.  trustee  appointed  to  recover 
and  administer  property  may  sue  therefor  in  Federal  court  in  an- 
other State:  Memphis,  etc..  Uy.  v.  Hoechner,  67  Fed.  458.  81 
n.  S.  App.  644.  railroad  company  is  not  liable  for  personal  injuries 
caused  by  negligence  while  In  receiver's  possession:  Philadelphia. 
etc..  Iron  Co.  v.  Dnnbe.  71  Fe<1.  086.  guarantee  to  pay  for  coal 
funilshed  firm  applies  to  that  furnished  receiver;  Ames  v.  Union 
Pac.  Ry..  74  Fed.  342.  where  receivers  attempted  to  divert  funds 
of  corporation  to  another;  State  v.  Port  Royat  etc,  Ry..  81  Fed. 
88.  owner  of  stock  killed  by  engine  while  in  racehrer's  kanda.  ouiy 
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recover  Judgment  against  receiTer,  binding  railroad;  Coitral  Trust 
Oo.  v.  Worcester  Cycle,  etc.,  Co.,  86  FM.  88,  and  Malcomson  t. 
Wappo  BiUls,  86  Fed.  197,  reaflSirmlng  role;  Central  Appalachian  Co. 
v.  Buchanan,  90  Fed.  458,  62  U.  &  App.  20&,  receiver's  appoint- 
m^it  imposes  no  liens  in  favor  of  plaintiff,  affects  no  priority  of 
liens,  or  rights  against  corporation;  Central  Trust  Ca  v.  Worcester 
Cycle,  etc.,  Co.,  93  Fed.  717,  appointment  of  receiver  In  foredosnre 
suit  does  not  constitute  taldng  possession  by  chattel  mortgagee  as 
against  other  creditors;  Bowman  v.  Harris,  95  Fed.  918,  court 
appointing  receiver  may  reserve  Jurisdiction  over  all  claims  by 
or  against  him;  Miles  v.  New  South  Building,  etc.,  Assn.,  95  Fed. 
921,  appointing  court,  on  receiver's  petition,  may  order  another  cor- 
poration to  turn  over  property  of  Insolvent  held  by  it;  Southera 
Granite  Co.  v.  Wadsworth,  115  Ala.  572,  22  fio.  159,  remedy  ef 
party  whose  property  receiver  takes  as  that  of  another  Is  by  inter- 
vention; Smith  V.  Sioux  City  Nursery,  etc.,  Co.,  109  Iowa,  55,  79  N. 
W.  458,  receiver  takes  property  subject  to  payment  of  all  valid 
prior  liens;  Farmers'  Loan  Co.  v.  Or.  Pac.  R.  R.,  81  Or.  245,  60 
Am.  St  Rep.  823.  48  Pac.  707,  88  L.  R.  A.  425,  neither  party  to 
suit  is  responsible  for  contracts  or  misfeasance  of  receiver;  Georgia 
Home  Ins.  Co.  v.  Bartlett  91  Ya.  818,  50  Am.  St  Rep.  885,  21 
6.  E.  477,  appointment  of  receiver  is  not  such  change  in  title  or 
possession  as  avoids  Insurance  policy.  See  67  Am.  61  Rep.  71, 
note. 

Distinguished  in  Swing  v.  Van  Wagenen,  6  Wash.  St.  47,  82  Pac 
1011,  receiver  appointed  under  section  2022,  code  (1861)  to  possess 
property  for  l>enefit  of  creditors  during  stay.  Is  entitled  to  rights 
of  assignee. 

196  U.  S.  287-241,  84  L.  846,  SMITH,   E)TC.,   PURIFIBR  CO.  T. 
McGROARTY. 
Appeal  from  dismissal  of  creditor's  bill  to  set  aside  mortgage, 
dismissed  as  to  creditor  for  less  than  $5,000,  p.  289. 

GSrcuit  Court  may  entertain  non-resident  creditor's  bill  to  set 
aside  mortgage  given  at  time  of  voluntary  assignment  In  State 
court  to  which  creditor  not  party,  p.  240. 

Courts.— Federal  court  in  Ohio  will  follow  State  rule  as  to  In- 
validity of  mortgage  with  preferences,  p.  241. 

Approved  in  Howe  v.  6anford,  etc..  Tool  Co.,  44  Fed.  233,  mor^ 
gage  to  secure  directors  is  Invalid  against  general  creditors;  Gott- 
lieb V.  HlUer,  154  111.  53,  39  N.  B.  995,  confession  of  Judgment  1b 
favor  of  creditor  whose  claim  is  based  on  assignment  from  oor> 
porate  officers.  Is  void;  Lyons,  etc..  Hardware  Co.  v.  Manufacturing 
Co.,  86  Tex.  168,  24  S.  W.  2M,  22  L.  R.  A.  815,  and  n..  Insolvent 
corporation  which  has  ceased  business  cannot  execute  preferential 
deed  of  trust  In  favor  of  certain  creditors.  See  46  Aol  St  Rep. 
826. 
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Dtstlngulslied  In  Qonld  t.  Little  Rock,  etc.,  Rj.,  08  Fed.  681, 
tnsohrent  corporation  may  prefer  creditors  In  Arkansas;  Brown 
T.  Grand  Rapids  Pnrnltnra  Co.,  08  Fed.  2dS,  16  17.  8.  App.  821, 
22  L.  R.  A.  8^  Insolvent  corporatlon*s  chattel  mortgaf^  to  prt- 
ferred  credltora  Is  valid  In  Michigan;  Nat  Bank  r.  I>oyetail,  etc. 
Gear  Co..  143  Ind.  953.  02  Am.  8t  Rep.  488,  40  N.  B.  811,  and 
Weyeth,  etc.  Oo.  ▼.  James^8pencer-B.  Co.,  10  Utah.  181.  47  Pac 
811,  insolTent  cori>oratlon  maj  prefer  credltora;  Henderson  r. 
Indiana  Trust  Co.,  148  Ind.  060,  40  N.B.  019.  Insolyent  corporation 
may  prefer  creditors,  althoogb  their  claims  are  secured  by  indorse- 
ment  of  directors. 

Miscellaneous. —  Powera  t.  Blue  Grass,  etc.  Loan  Asao^  86  Fed. 
709.  under  Kentucky  statute,  assets  ara  in  possession  of  recelrer. 
not  of  court 

186  U.  8.  248-206^  84  L.  419,  HAHII/rON  ▼.  LIVBRPOOL.  BTO. 
IN6.  OO. 
TriaL— Question  of  riolatlon  of  Insurance  conditions  dependteg 
solely  on  construction  of  writings.  Is  of  law.  p.  205. 

Approred  In  Hughes  t.  Dundee  Mtge.  Oo..  140  U.  8.  104,  86  I^ 
857.  11  8.  Ot  729.  and  M*Namce  ?.  Hunt  87  Fed.  301.  09  U.  8.  Ap|ft. 
14,  whera  construction  depends  wholly  on  writingn.  pura  question 
of  law  Is  presented;  Connecticut  Flra  Ina  Oo.  ▼.  Hamilton.  00  Fed. 
281.  16  U.  8.  App.  366,  reatBrmlng  rule. 

Insorance  stipulations  for  appraisal,  arbitration  and  award  are 
Talld,  and  do  not  oust  court's  jurisdiction,  p.  255. 

Approved  In  Connecticut  Fire  Ins.  Ca  t.  Hamilton,  GO  Fed.  260, 
209,  16  U.  8.  App.  866,  Hamilton  ▼.  Home  Ins.  Co.,  137  U.  6.  883, 
84  L.  712,  11  8.  Ct  187.  Western  Assurance  Co.  t.  Hall.  112  Ala. 
324,  20  8a  448,  Niagara  Fire  Ins.  Co.  t.  BUhop,  154  IlL  17.  45 
Am.  St  Rep.  100,  80  N.  B.  1105,  Summerfleld  t.  North  British,  etc.. 
Ins.  Co..  62  Fed.  257.  Kahnweiler  t.  Phenlz  Ina  Co..  67  Fed.  489, 
32  U.  8.  App.  280  (reveraing  8.  U..  57  Fed.  564),  Harrison  t.  German- 
American,  etc,  Ins.  Co.,  67  Fed.  582,  and  Randall  r.  American 
Fire  Ina  Co..  10  Mont  353,  24  Am.  8t  Rep.  50,  25  Pac  957.  all 
construing  and  sustaining  provisions  for  arbitration. 

Following  are  held  valid:  Hemdon  v.  Insurance  Co.,  107  N.  C 
186,  12  8.  E.  127.  agreement  for  appraisal  to  be  conclunive  as  to 
amount  of  loss,  but  not  to  constitute  admission  of  validity  of 
policy;  Hlckerson  v.  Insurance  Co.,  06  Tenn.  196.  88  8.  W.  lOil, 
82  Lfc  R.  A.  174.  demanding  appraisement  estops  Insurer  from 
denying  liability;  Chapman  v.  Rockford  Ina  Co.,  89  Wis.  678,  68 
N.  W.  424,  28  L.  R.  A.  407.  arbitration  clause  providing  for  delsy 
In  payment  until  certain  time  after  appraiser's  award;  dtesentlng 
opinion  In  Columbus,  etc.,  Ry.  v.  Burke,  54  Ohio  St  181,  48  N. 
E.  288,  82  L.  R.  A.  886.  majority  holding  decision  of  arbltera  cannot 
support  action  on  undertaking  on  injunctlOD. 
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Following  brid  invalid:  Baltimore,  etc,  R.  R.  r.  Stankard,  5t 
Ohio  St  233,60  Am.  St  Rep.  748,  46  N.  B.  579,  rnle  of  relief  depart- 
ment of  railroad,  that  adyisory  committee**  deciaion  be  final  and 
conclnslTe;  Pox  t.  Masons'  FratemU  Acdd.  Assn.,  96  Wis.  896^ 
71  N.  W.  365,  provision  requiring  determination  of  all  queatlona 
bj  arbitration  and  ousting  court's  jurisdiction. 

Distinguished  also  in  Prader  t.  Accid^it  Assn.,  95  Iowa,  161, 
63  N.  W.  605^  where  condition  operated  to  deprive  coorts  of  all 
control. 

Insurance.— Proof  showing  insured's  refusal  to  submit  to  agreed 
appraisement,  action  on  policj  held  not  maintainable,  p.  2S6w 

Approved  in  Kahnweiler  v.  Phenix  Ins.  Co.,  67  Fed.  486,  82  U.  8. 
App.  230,  and  Philip  Schneider  B.  Go.  v.  American  Ice,  etc.,  Co., 
77  Fed.  145,  40  U.  S.  App.  382,  defendant  relying  thereon  must  set 
out  specifically  condition  and  breach;  Langan  v.  Mtna,  Ins.  Go., 
96  Fed.  708,  company's  participation  in  appraisal  is  not  election  to 
pay  In  money,  precluding  exercising  option  to  repair  or  build; 
Zalesky  v.  Home  Ins.  Co.,  102  Iowa,  620,  71  N.  W.  568,  and 
McNees  v.  Insurance  Co.,  60  Mo.  App.  236,  arbitration  is  condition 
precedent  to  action  on  policy. 

Distinguished  in  Hamilton  v.  Home  Ins.  Co.,  137  U.  &  385,  34 
L.  713,  11  S.  Ct  13 S  when  contract  does  not  make  arbitration  con- 
dition precedent  to  suit,  agreement  therefor  is  collateral  and  not 
piehdable  in  bar;  Smith  v.  Preferred  Masonic  Mut  Ace.,  etc.,  51  B^ed. 
522,  under  clause  for  submission  to  arbitration  if  association  require 
it  submission  Is  not  condition  precedent;  Hudmon  v.  Cuyas,  57 
Fed.  358,  13  U.  8.  App.  443,  plea  failing  to  allege  that  arbitration 
was  condition  precedent  is  demurrable;  Connecticut  Fire  Ins.  Co. 
V.  Hamilton,  58  Fed.  263.  264,  270,  16  U.  S.  App.  366  (afilrming 
6.  C,  46  Fed.  45),  Joint  demand  for  Joint  appraisal  by  several 
companies  is  not  within  terms  of  policy,  and  is  waiver;  Harrison 
V.  Hartford  Fire  Ins.  Co.,  50  Fed.  734.  and  Harrison  v.  German- 
American  Fire,  etc.,  Co.,  67  Fed.  584,  585,  588,  attempted  arbitration 
waived  right  to  insist  on  arbitration  provided  by  policy;  Mut 
Fire  Ins.  Go.  v.  Alvord,  61  Fed.  755,  21  U.  S.  App.  228,  where 
arbitration  is  not  expressly  made  condition  precedent  insured  may 
sue  irrespective  thereof;  Summerfield  v.  North  British,  etc.,  Ins. 
Co.,  62  Fed.  250,  on  company's  refusal  to  submit  to  appraisement 
without  imposing  conditions  not  specified  in  policy,  Insured  may 
sue;  Manchester  Fire  Assur.  Co.  v.  Koerner,  13  Ind.  App.  378. 
55  Am.  St  Rep.  235.  40  N.  E.  1111,  provision  for  arbitration  before 
action  is  by  insurer's  adjustment  of  loss  on  arbitrators'  failure  to 
agree;  Milwaukee  Mechanics'  Ins.  Co.  v.  Stewart,  13  Ind.  App. 
645,  42  N.  E.  282,  company's  refusal  to  pay  loss  constituted  waiver 
of  condition;  Insurance  Co.  v.  Hall,  1  Kan.  App.  21,  41  Pac.  66, 
insured's  failure  to  comply  with    demand    for    appraisement    la 
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afllrmatiTe  defense;  BelUle  t.  Aesarance  Co..  40  La.  Ann.  6S1,  M 
fio.  737.  loeurer'e  denial  of  UabUltj  deprivea  him  of  right  to  satala 
plon  of  want  of  appraisement;  Nat  Home  Bolldlng.  ete..  Am.  ▼. 
r  wplltng-HoQse  Ins.  Co..  106  Mich.  289.  64  N.  W.  22.  appraisal  Is 
condition  precedent  only  when  demanded,  eight  months'  drtaj  Is 
walrer;  Randall  t.  American  Fire  Ins.  Co.  10  ICont  007.  060.  M 
Am.  St  Rep.  62.  66,  25  Pac  UBS.  060.  Insured,  after  rejection  of 
proofs  of  loss,  without  demand  for  appraisal  bj  Insurer,  may  sue 
without  showing  his  offer  for  appraisal;  Cole  Bifg.  Co.  t.  CoUler. 
01  Tenn.  680.  80  Am.  St  Rep.  900,  10  a  W.  678.  breach  oT  building 
contract  agreement  to  submit  to  arbitration  cannot  be  pleaded  te 
bar  action  on  principal  contract  where  submission  not  expressly 
made  condition  precedent 

Mi8cellaneous.--Connectlcut  Plre  Ins.  Co.  t.  Hamilton,  00  Fed. 
262.  268.  16  U.  S.  App.  866^  referring  to  principal  case  for  facta. 

186  U.  S.  257-266,  84  L.  514.  IN  RE  PALLISER. 

Payment —  **  Cash  '*  means  either  coin,  legal  tender,  bank  bins, 
or  checks,  but  not  a  promise  to  pay  In  future,  p.  2G3. 

Approved  in  Chick  ?.  Robinson,  05  Fed*  624,  check  given  by 
special  partner  constitutes  cash  contribution  within  Michigan 
limited  partnership  statute;  Norton  t.  Nerills,  174  Klaas.  245.  54  N. 
E.  538.  special  agent  authorized  to  sell  stock  for  cash,  has  no 
suthorlty  to  sell  for  credit 

Foet-ollles.— Contract  to  remit  for  stamps,  after  entire  shipment 
of  circalars  sent  Is  not  s  sale  for  cash.  It  Is  punishable  by  R.  8., 

I  5451,  as  Inducing  unlawful  act  by  public  officer,  p.  264. 

Post-offles.—  By  R.  6.,  I  781.  New  Yorker  seeking  to  Induce 
vnlawful  act  by  Connecticut  postmaster  is  triable  In  Conneedcnt 
p.  265. 

Reaffirmed  In  Homer  t.  United  States,  148  U.  8.  212,  214,  86  L. 
120.  180,  12  &  Ct  400.  410,  affirming  a  C  44  Fed.  679.  Indict- 
ment for  causing  deli  very  of  lotteiy  circular  la  triable  In  district  of 
delivery,  not  of  mailing;  CMaly  ▼.  United  fitatcs.  152  U.  8w  546. 
88  L.  548.  14  S.  Ot  683.  where  Illegal  conm^lracy  Is  entered  Into 
within  jurisdiction  of  court  crime  Is  complete  Irrespective  of 
where  ovsrt  act  occurs;  United  Ststes  v.  Benson,  70  Fed.  SOT.  44 
U.  ft.  App.  210,  arguendo. 

Dlatlngulshed  In  United  SUtes  v.  Fowkes,  58  Fsd.  17,  8  U.  a 
App.  247.  offense  of  signing  of  **llne  voucher**  by  freight  dalm 
agent  In  third  drcult  relating  to  payment  for  freight  In  eighth.  Is 
trisble  only  In  former;  United  States  v.  Conrad.  50  Fed.  461  Indict- 
ment  for  mailing  lottery  circulars  can  bo  tried  only  In  district 
where  same  were  mailed. 

UlscelUneous.— Ball  v.  United  States,  140  U.  ft  185.  85  L.  884. 

II  &  Ct  767,  and  Harkrader  v.  Wadley.  172  U.  a  1G2.  10  8.  Ot 
IM.  without  appUcation;  In  rs  Terrell.  51  Fed.  214.  prisoner  held 
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In  oae  district  on  Indictment  tn  another,  msj  be  rdeased  es  babe— 
corpus.  If  Indictment  is  qosshable 

136  U.  8.  9a&-286»  84  L.  M9,  CmCAQO  RT.  T.   MSBQHAfftV 
BAJfK. 
CbAttel  mortgages.—  Notes  secured  on  freight  cars,  title  to  which 
to  pass  on  payment,  import  sale  with  chatty  mortgage,  p.  281. 

Approved  in  In  re  Legg,  96  Fed.  328,  conditional  sale  is  treated  in 
Oonnecticat  as  absolute  sale;  Osborne  r.  Coimor,  4  Kan.  App.  614* 
48  Pac.  328,  notes  evidence  absolute  sale  with  retention  of  posses- 
sion as  security;  Ohoate  ▼.  Stevens,  116  Mich.  80,  74  N.  W.  290, 
43  U  R.  A.  280,  and  n.,  a  like  case;  Gent  Trust  Co.  v.  Marietta, 
etc,  Ry.,  48  Fed.  878,  2  U.  fi.  App.  95,  arguendo. 

Hote  reciting  it  one  of  series  in  payment  for  cars,  conditionally 
sold,  all  to  be  due  on  one  default,  is  negotiable,  p.  281. 

Approved  in  In  re  Legg,  96  Fed.  327,  conditional  sale  providing 
for  delivery  in  another  State  Is  governed  by  laws  of  latter;  Wilson 
V.  CampbeU,  110  Mich.  586,  68  N.  W.  279,  85  L.  R.  A.  546,  provision 
that  note  be  due  at  holder's  option  on  default  in  interest,  does  not 
affect  negotiability. 

Bills  and  notes.— That  note  may  be  payable  earlier  than  fixed 
does  not  destroy  negotiability;  e.  g.,  series  payable  on  one  default, 
p.  285. 

Following  held  not  to  affect  negotiability:  De  EEass  v.  Roberts* 
69  Fed.  865,  note  reciting  security,  to  be  governed  by  Kansas 
laws,  and  bearing  compound  interest;  Dorsey  v.  Wolff,  142  IlL 
603,  34  AuL  St  Rep.  100,  32  N.  B.  496,  18  L.  R.  A.  429,  provision 
for  specified  attorney's  fee;  Rice  v.  Rankans,  101  Micb.  386,  59  N. 
W.  661,  Wilson  V.  Campbell,  110  Mich.  586,  68  N.  W.  280,  35  L. 
R.  A.  547,  and  Phelps  v.  Sargent,  69  Bilnn.  121,  71  N.  W.  928, 
provision  that  note  became  due  at  option  of  holder  on  default  In 
lnt«>est;  Holllnshead  v.  Stuart,  8  N.  Dak.  39,  77  N.  W.  90,  43 
L.  R.  A.  661,  and  Merrill  v.  Hurley,  6  S.  Dak.  600,  06  Am.  St  Rep. 
864,  62  N.  W.  960,  provisions  for  higher  Interest  after  maturity,  and 
that  note  may  become  due  on  default 

Approved  In  BYost  v.  Flsber,  —  Colo.  App.  — ,  58  Pac.  877,  reaffirm- 
ing rule;  American,  etc.  Bank  v.  American  Wood,  etc,  Co.,  19 
R.  I.  154,  61  Am.  6t  Rep.  749,  32  AtL  306,  29  L.  R.  A.  104,  cor- 
poration's coupon  bond  due  in  ten  years,  reserving  right  to  pay 
after  five.  Is  a  negotiable  security. 

Distinguished  In  Specht  v.  Belndorf,  56  Neb.  064,  76  N.  W.  1060^ 
^  L.  R,  A.  431,  note  payable  "six  months  after  date  ft  elected 
county  commissioner'*   is  not  negotiable. 

186  U.  6.  287-300,  34  L.  408,  THOMPSON  v.  PHBNIX  IN8.  00. 

ReoelTsr^s  unauthorized  payment  necessary  to  preserve  property, 
e.  g..  Insurance,  will  be  allowed,  p.  294. 
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Approred  In  Cake  r.  Mobtm.  164  U.  fi.  816»  41  L.  4B0,  17  8.  Ot 
101,  recelTer  autborlsed  hj  court,  had  power  to  carry  od  hotel 
boainees;  Perry  Mason  Shoe  Ca  t.  Sykes,  72  Mias.  404,  17  Bo. 
175,  28  L.  R.  A.  281.  attorney's  fees  paid  bj  receiver  in  ancceaa- 
fuUy  defending  assignment  may  be  allowed;  Hamacker  ▼.  Cooi- 
merdal  Bank.  06  Wis.  862,  70  N.  W.  296,  receiver  paying  valid 
tax  without  leave  obtained,  should  be  allowed  credit  therefor. 

Distinguished  in  Wlldberger  v.  Insurance  Co.,  72  Miss.  841,  48 
Am.  St  Rep.  S69,  17  So.  262.  28  L.  R.  A.  220.  policy  on  goods,  iaaued 
by  agent  of  insurer  to  himself  as  receiver,  ta  void. 

iDMirar  cannot  question  receiver's  power  to  make  policy  with- 
out court's  order,  after  receiving  premium,  p.  295. 

Approved  in  Porter  v.  Sabin,  149  U.  &  479,  87  U  818,  18  8.  Ot 
1010,  and  Bwope  v.  Villard.  61  Fed.  420,  stockholder  cannot  sue 
receiver  without  leave,  upon  cauae  accruing  to  corporation  before 
appointment;  Bowman  v.  Harria,  96  Fed.  Oia  court  appointing 
recover  may  reoerve  jurisdiction  over  all  claima  by  or  againal 
him. 

Reformation  of  Insurance  policy  In  favor  of  **  B.,  Receiver  "  wlU 
ho  granted  so  aa  to  run  to  his  successor,  as  intended,  p.  206. 

Approved  in  Standard  Oil  Oo.  v.  Hawkina,  74  Fed.  897.  46  U.  & 
App.  115,  88  L.  R.  A.  741.  equity  may  relieve  from  apparent  Sec- 
tion of  remedies,  mistakenly  made;  Western  Asaur.  Co.  v.  Ward,  75 
Fed.  MO,  41  U.  8.  App.  443,  reforming  policy  by  inserting  recognition 
of  mortgages;  Oroft  v.  Hanover  Fire  Ins.  Co.,  40  W.  Va.  518,  52 
Am.  8t  Rep.  908,  21  S.  E.  857,  Incorrect  designation  of  assured  doe* 
not  Invalidate  oral  contract  for  insurance.  See  65  Am.  8t  Rep. 
488,  note. 

Insurance  wlU  not  be  forfeited  for  change  oi  posaearton,  npos 
change  of  receiver:  possession  Is  that  of  oomt;  p.  297. 

Approved  In  Tlie  E.  L.  Qiin,  45  Fed.  869.  tug  in  posaaaalop  of 
State  court  cannot  be  attached  under  Federal  proceaa;  Small  t. 
Weatcheot/N  Fire  Ins.  Oo.,  51  Fed.  786,  under  clause  avoiding.  If 
title  or  possession  is  litigated,  policy  la  not  voided  by  cradltor'a  bUU 
Insurance  Oo.  v.  Boardman.  58  Kan.  844,  62  Am.  8t  Rep.  625.  4B 
Pac.  98,  proviaion  against  charge,  operative  only  against  mortgagor, 
where  policy  provldea  that  no  act  of  mortgagor  ahall  Invalidate  aa 
against  mortgagee;  Bell  v.  American  Protective  League,  168  Uaaa. 
562,  47  Am.  St.  Rep.  484.  40  N.  E.  858,  28  U  R.  A.  464,  receiver 
for  tenant  taking  possession  of  leased  premlsea,  does  not  thereby 
leave  assignee  of  term,  and  la  liable  only  for  reasonable  rent; 
Virginia  Fire,  etc.,  Ins.  Co.  v.  Vaughan.  88  Va.  836,  14  &  B.  766, 
clause  prohibiting  change  In  titie  does  not  preclude  sale  by  ooo 
partner  to  others;  Georgia  Home  Ina.  Co.  v.  Bartlett,  91  Va.  812» 
no  Am.  St  Rep.  834.  S35,  21  S.  E.  477.  appointment  of  receiver  la 
not  such  change  In  titie  or  possession  aa  avolda  Inanrance  policy; 
GerHng  V.  Insurance  Co.,  89  W.  Va.  700.  80  8.  B.  606,  deed  prior 
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to  loss,  but  Invalid  becaase  of  mental  incompetency,  Is  not  txmnsfer 
of  title,  defeating  policy.    See  65  Am.  St  Rep.  482,  note. 

Insurance  susceptible  of  two  Int^inretations  will  be  CMistmed 
most  favorably  to  Insured,  p.  297. 

Reaffirmed  in  Imperial  Fire  Ins.  Oo.  ▼.  Oounty  of  Coos,  151  U.  8. 
462,  38  U  235, 14  S.  Ct  381,  Minnesota  Title  Ins..  etc.,  Oo.  ▼.  Drez^ 
70  Fed.  106,  36  U.  8.  App.  50,  Nortbey  v.  Bankers*  Life  Assn.,  110 
Cal.  550,  42  Pac.  1079,  Massachusetts  Ldfe  Assn.  ▼.  Robinson,  104 
Ga.  277,  30  S.  E.  927,  42  L.  R.  A.  271,  JEtna  Ins.  Co.  v.  Strout,  16 
Ind.  App.  162,  44  N.  B.  935,  and  Turner  v.  Fidelity,  etc.,  CJo.,  112 
Micb.  428,  67  Am.  St  Rep.  430,  70  N.  W.  899,  38  L.  R.  A.  584,  and 
a.  Approved  in  Phenix  Ins.  Oo.  ▼.  Wilcox,  etc.,  Guano  Oo.,  65  Fed. 
728,  25  U.  8.  App.  201,  wbere  questton  arose,  wbetber  slip  was 
attached  to  policy;  Kahnweiler  ▼.  Pbeniz  Ins.  Co.,  67  Fed.  487,  32 
U.  8.  App.  280,  Insured  not  bound  to  demand  arbitration,  wbere 
insurer  did  not  do  so,  policy  providing  for  arbitration;  Travelers' 
Ins.  Oo.  V.  Randolph,  78  Fed.  762^  47  U.  8.  App.  260,  whether 
riding  on  platform  is  *'  voluntary  exposure  to  unnecessaiy  danger  *' 
is  for  juiy;  Guarantee  Co.  v.  Mechanics'  8av.  Bank,  etc.,  Co.,  80 
Fed.  772,  47  U.  S.  App.  91,  In  fidelity  insurance,  insured  is  not  held 
so  strictly,  In  disclosing  material  conditions,  as  In  fire  or  life;  ^Etna 
Life  Ins.  Co.  v.  Smith,  88  Fed.  444,  60  U.  S.  App.  97,  provision  on 
back  of  premium  receipt  that  insured  is  in  good  health,  held  direc- 
tion to  agent  not  guaranty  of  health;  Palatine  Ins.  Oo.  v.  Swing, 
92  Fed.  114,  provision  against  additional  Insurance,  except  as  pro- 
vided, is  overcome  by  "rider"  limiting  total  insurance  to  three- 
quarter  value;  Wilson  v.  Cooper,  95  Fed.  628,  doubt  as  to  meaning 
of  contract  must  be  solved  against  party  preparing  same;  Collins 
V.  Mutual  Ins.  Co.,  95  Iowa.  542,  58  Am.  St  Rep.  440,  64  N.  W. 
602,  provision  against  incumbrances  held  not  to  cover  future  Incum- 
brances; Goodwin  V.  Assurance  Assn.,  97  Iowa,  288,  59  Am.  St  Rep. 
416,  66  N.  W.  159,  32  L.  R.  A.  476,  where  provision  In  appUcation 
would  avoid,  that  In  policy  controls. 

EHstingulshed  In  Kettenrlng  v.  Northwestern  Masonic,  etc,  Assn^ 
96  Fed.  178,  and  Kelly  v.  Mutual  Life  Ins.  Co^  75  Fed.  641,  where 
there  Is  no  ambiguity,  rule  does  not  apply. 

Insurer  may  be  estopped,  by  conduct  from  pleading  agreem^it 
that  suit  be  brought  in  certain  time,  p.  298. 

Cited  In  dissenting  opinion  in  Steel  v.  Phenix  Ins.  Co.,  51  Fed. 
724,  7  U.  S.  App.  325,  arguendo. 

Distinguished  in  Hart  v.  Citizens'  Ins.  Oo^  86  Wis.  82,  89  Am.  8t 
Rep.  881,  56  N.  W.  383,  21  L.  R.  A.  746,  under  provision  requiring 
suit  within  year  after  fire,  time  runs  from  date  of  fire,  not  from 
accrual  of  action;  McFarland  v.  Railway,  etc.,  5  Wyo.  146,  68  Am. 
St  Rep.  45^  38  Pac  677,  27  L.  R.  A.  55,  date  of  limltatioQ  cannot 
be  postponed  by  fact  that  proofs  have  been  furnished  la  tlme^  and 
company  refused  payment 
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Xnsurw  may  not  plead  expiration  of  agreed  time  for  aolt  wbei« 
'ne  to  aararances  of  payment  P*  208. 

Approved  In  Steel  t.  Pbenix  Ins.  Co.,  51  Fed.  717.  7  U.  8.  App. 
825,  revening  8.  O.,  47  Fed.  804,  Alten  t.  M*Fall.  89  Fed.  404,  Phenfx 
Ins.  Co.  ▼.  Bad  Bila  Hora  Lodge,  41  Neb.  80,  60  N.  W.  700,  and 
Galloway  t.  Standard  Ftre  Ins.  Go.,  45  W.  Va.  243,  81  8.  EL  971« 
Inaurer'a  promise  to  pay,  or  statements  Inducing  Insnred  to  bellera 
claim  will  be  paid,  waive  limitation;  Jackson  ▼.  Fidelity,  etc..  Co.« 
75  Fed.  866^  41  U.  8.  App.  552,  Umltatlona  In  policies  are  to  be 
more  Uberally  construed  tban  statutes  of  limitation. 

Dlstlngulsbed  In  8teel  ▼.  Pbenix,  47  Fed.  866,  UmiUtloo  Is  not 
waived  by  hisurer's  promise  to  pay  wben  be  ceases  to  make  same, 
allowing  reasonable  dme  to  sue;  Hart  ▼.  Citizens*  Ins.  Co.,  86  Wla. 
81,  89  Am.  St  Rep.  880,  66  N.  W.  888,  21  L.  R.  A.  745.  provision 
for  suit  within  year  of  Are,  means  Hre,  not  accrual  of  action. 

186  V.  8.  800-812,  34  L.  414,  ALLEN  T.  HANKS. 

Husbaad  and  wife.—  Effect  of  Arkansas  Constitution  of  1868  as 
wlfe^s  property   stated,  p.  806. 

Husband  and  wife.—  Wlf e*s  entire  property,  tbereafter  acquired, 
may  validly  be  declared  by.  the  State,  bers  separately,  p.  810. 

Injunetlon  will  Ue  to  restrain  sale  of  married  woman's  separata 
property,  on  execution  against  busband,  p.  811. 

Approved  In  Rlcb  v.  Braxton,  158  U.  8.  406.  89  L.  1062.  15  &  Ct 
1017,  equity  wlU  Interfere  to  remove  cloud  by  void  deed,  wbere  tax 
deeds  by  statute  are  prima  facie  evidence  of  regularity;  O'Hara  v. 
Parker,  27  Or.  169,  89  Pac  1007,  i^alntiff,  bolding  sucb  legal  tltia 
as  affords  remedy  at  law,  cannot  sue  to  remove  cloud:  Miller  v. 
Tx>rentB,  89  W.  Va.  178^  19  8.  E.  397,  plaintiff  In  possession  cannot 
maintain  ejectment,  and  may  resort  to  equity;  Moore  v.  McNutt, 
41  W.  Va.  700,  24  8.  Ew  684,  one  In  actual  possession,  under  legal 
title,  can  sue  adverse  claimant  In  equity;  dissenting  optnlon  In 
Davta  V.  Settle,  48  W.  Va.  88.  26  8.  ■.  565,  majority  bolding  equity 
lacka  jurisdiction,  upon  ground  of  removal  of  cloud  from  title,  to 
try.  conflicting  titiea,  adverse  claimant  being  In  possession.  See  4i 
Am.  St  Rep.  875,  note. 

l.'W  U.  &  SlS-880.  84  L.  455.  MINNESOTA  v.  BARBER. 

Oonstitntional  la.w.—  Meat  Inspection  law,  valid  on  Hs  facei,  win 
be  annulled  If  InfHnglng  Federal  Constitution,  p.  820. 

Upon  antborlty  hereoC.  following  bave  been  bold  Invalid,  Irrespee- 
tive  oi  apparent  validity:  Brimmer  v.  Rebman,  188  U.  8.  82,  84  L, 
864,  11  8.  Ot  214,  statute  requiring  slaugbtered  meat  to  be  Inspected 
wltbln  100  miles  of  place  of  aale;  Vandercook  v.  Tance,  80  Fed.  798, 
0oiitb  CaioUna  dispensary  act  of  1897,  as  to  Imported  liquors;  MUla 
V.  Green,  6T  Fed.  832,  South  Carolina  registration  lawa»  aa  dlsdia^ 
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natlng  against  negroes;  Isaacs  y.  Richmond*  90  Va.  32,  17  8.  E.  761, 
Issue  of  city  notes,  intended  to  aid  Rebellion;  Groves  ?.  Oounty 
Oonrt  42  W.  Va.  593.  26  S.  E.  462,  act  providing  for  change  of 
county  seat  applicable  In  Its  operation  to  bnt  one  county;  dissenting 
opinion  In  New  York  t.  Roberts,  171  U.  8.  681,  19  8.  Gt  76,  majority 
upholding  New  Tork  act,  regulating  corporations  doing  business  In 
State.    Bee  27  Am.  St  Rep.  566,  note. 

DIstingulsbed  In  following  cases,  upholding  respective  acts: 
Patapsco  Guano  Co.  ▼.  North  Carolina,  171  TJ.  8.  357,  18  8.  Ct  867, 
affirming  8.  C,  52  Fed.  695,  tax  of  twenty-flve  cents  per  too  on  fertil- 
izer, to  defray  Inspection  expenses;  Ex  parte  Brown,  48  Fed.  437, 
statute  requiring  merchants  to  pay  license  tax,  based  on  percentage 
of  their  purchases;  Commonwealth  v.  Huntley,  156  Mass.  245,  80  N. 
B.  1131,  15  L.  R.  A.  844,  act  of  1891,  which  does  not  prohibit  com- 
merce In  oleomargarine,  but  deception  In  Its  sale  for  butter;  State  ▼. 
Stevenson,  109  N.  C.  732,  26  Am.  St  Rep.  596,  14  8.  B.  880,  license 
tax  of  one-tenth  of  one  per  cent,  on  total  amount  of  purchases  made 
by  merchants  within  State,  except  farm  products  from  producer. 

Bvldence.—  Court  Judicially  notices  that  sanitary,  condition  of 
animals  can  be  determined  only  on  the  hoof,  p.  321. 

Approved  in  Southern  Ry.  v.  Covenla,  100  Ga.  47,  62  Am.  9t  Repu 
813,  29  S.  E.  219,  40  L.  R.  A.  254,  taking  notice  on  demurrer  that 
Child  is  so  yo^ng  as  to  be  incapable  of  rendering  services  authoriz- 
ing recovery  for  its  death;  Jamieeon  v.  Indiana,  etc.,  Gil  Co.,  128 
Ind.  583,  28  N.  E.  85,  12  L.  R.  A.  661,  noticing  dangerous  character 
of  natural  gas;  Grimes  v.  Eddy,  126  Mo.  180,  47  Am.  St  Rep.  660, 
28  S.  W.  759.  26  L.  R.  A.  643,  and  n.,  noticing  nature  of  "Texas 
fever*'  and  Its  contagious  effect  on  cattle. 

Commerce.—  Law  prohibiting  sale  of  meat,  unless  Inspected 
locally  before  slaughter,  is  invalid  discrimination  against  imports, 
p.  821. 

Upon  authority  hereof  following  have  been  held  invalid:  Brimmer 
V.  Rebman,  188  U.  S.  81.  34  L,  863,  11  8.  Ct  214,  statute  requiring 
Inspection  of  meat  slaughtered  over  100  miles  from  place  of  sale; 
Scott  V.  Donald,  165  U.  8.  96,  41  L.  644,  17  8.  Ot  270,  afllrming 
8.  C  74  Fed.  863,  and  see  dissenting  opinion  in  165  U.  8.  102,  41  L. 
646,  17  S.  Ot.  273,  and  Vandercook  v.  Vance,  80  Fed.  791,  South 
Carolina  dispensary  acts  of  1895  and  1897,  forbidding  importation 
of  liquors,  where  sale  is  allowed  in  State;  Grimes  v.  Eddy,  126  Mo. 
188,  47  Am.  St.  Rep.  666.  28  S.  W.  762,  26  L.  R.  A.  646.  and  n.,  act 
prohibiting  importation  of  diseased  cattle;  dissenting  opinions  in 
N«w  York  V.  Roberts,  171  U.  S.  678,  19  8,  Ct  75,  majority  holding 
New  York  corporation  tax  valid;  Jamleson  v.  Indiana,  etc..  Oil  Co., 
128  Ind.  590,  28  N.  E.  87,  12  L.  R.  A.  663,  majority  upholding 
•tatote  regulating  pressure  of  natural  gas  in  pipes;  Commonwealth 
V.  Huntley,  156  Mass.  248,  80  N.  E.  1132,  15  L.  R.  A.  845,  majority 
sustaining  act  prohibiting  sale  of  oleomargarine. 
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Comm«ro«.— Law  forbidding  meat  sale,  aniens  locally.  lB«p«ctsi 
before  sUmghter,  Is  Told  restraint  oo  commerce,  p.  826. 

Approved  In  Brimmer  ▼.  Rebman,  138  U.  S.  83,  84  L.  864,  11  8L 
Ct  215,  and  Vandercook  ▼.  Vance,  80  Fed.  702,  fact  that  laws  re- 
straining commerce  press  equally  on  citizen  and  stranger.  Is  no 
•  Justification:  United  Sutes  ▼.  Hopkins,  82  Fed.  538,  Kansas  City 
Btock  Erxchange  Is  an  lUegal  combination,  restraining  commerce; 
State  ▼.  Klein,  126  Ind.  69,  25  N.  E.  874,  and  Hoffman  ▼.  Harvey, 
128  Ind.  600.  28  N.  B.  94.  act  prohibiting  sale  of  cattle  not  Inspected 
In  State  before  slaughter;  dissenting  opinion  In  Vance  ▼.  Vandercook 
Co..  170  tJ.  8.  467.  42  L.  1111,  18  8.  Ct  686.  majority  holding  8ootb 
Carolina  act  restricting  Importation  of  Intoxicants,  void. 

Upon  authority  hereof,  following  have  been  held  invalid,  as  Inter- 
ference with  commerce:  Volght  ▼.  Wright  141  U.  8.  67.  35  L.  640, 
11  8.  Ct.  857.  Virginia  statute,  requiring  Inspection  of  flour  from 
other  States:  Brennan  ▼.  Tltusrllle,  158  U.  8.  801,  88  L.  728,  14  & 
Ct  832.  tax  on  non-resident  agents;  Sehollenberger  v.  Pennsylvania, 
171  U.  8.  IZ  18  8.  Ct  761.  statute  prohibiting  sale  of  oleomargarine, 
ss  to  original  packages;  In  re  Belne,  42  Fed.  546^  Kansas  liquor 
laws,  ss  to  Importation  of  liquor  from  other  States;  In  re  White, 
48  Fed.  914,  11  L.  R.  A.  285,  ordinance  requiring  book  agents  to  take 
out  licenses,  as  applied  to  those  selling  books  from  other  States; 
Georgia  Packing  Co.  ▼.  Mayor,  etc..  60  Fed.  777,  22  L.  R.  A.  777, 
ordinance  taxing  sales  of  meat  not  raised  by  seller;  Anderson  ▼. 
liOulsTllle.  etc..  R.  R.,  62  Fed.  51,  statute  requiring  separate  cars 
for  whites  snd  negroes;  Bx  parte  Jervey.  66  FM.  062,  prohibition  of 
Unportadoo  of  liquor,  ss  applied  to  persons  Importing  It  but  not 
unloading  vessel;  In  re  Bnindage.  96  Fed.  969.  Minnesota  act  pro- 
hibiting sale  of  oleomargarine,  colored  to  resemble  butter,  applied 
to  importstlons:  Schmidt  v.  People.  18  Colo.  80.  81  Pac.  490.  act 
orobibltlng  Importation  of  uninspected  fresh  meat;  People  v.  Haw- 
kins, 157  N.  Y.  16.  68  Am.  St  Rep.  746.  51  N.  B.  261.  42  U  R.  A. 
407.  law  requiring  convlct-msde  goods  to  t>e  so  marked;  Arnold  ▼. 
Tsnders,  56  Ohio  St  421,  60  Am.  St  Rep.  755.  47  N.  E.  51.  statute 
Imposing  tax  on  sellers  of  convlct-msde  goods.  Imported  from  other 
States;  State  v.  Speyer,  67  Vt.  606.  48  Am.  St.  Rep.  833.  32  Atl.  477. 
20  L.  R.  A.  575.  regulation  prohibiting  pigpens  within  100  feet  of 
wells,  streets,  or  houses.     See  27  Am.  St  Rep.  564,  note. 

Following  distinguishing  cases  uphold  respective  acts  as  valid 
exercises  of  police  power:  Plumloy  v.  rommonwealth,  156  U.  8w 
460,  89  L.  226,  15  S.  Ct  157,  Massachusetts  statute  prohibiting  sale 
of  oleomargarine;  Loulsrtlle,  etc^  R.  R,  v.  Kentucky.  161  U.  8.  700, 
40  L.  859.  16  8.  Ot.  723,  prohltyldon  of  railroad  coasoHdatlon; 
HennfngtOD  t.  Geonda.  1^  U.  8.  804.  41  L.  169.  16  8.  Ot  1088^ 
statute  prohibiting  running  of  freight  trains  on  Sunday:  New  Tort 
v.  Roberts,  171  U.  8.  662,  19  8.  Ct  60  (see  dissenting  opinion  to  171 
U.  8.  677.  19  8.  Ot  75),  New  Tork  tax  on  corporation  frsDcblses: 
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Jamieson  t.  Indians,  etc.  Oil  Co.,  128  Ind.  682,  28  N.  B.  tt, 
L.  R.  A.  661  (see  dissenting  opinion  in  128  Ind.  588,  28  N.  E. 
12  Lt.  R.  A«  663),  statute  limiting  pressure  of  natural  gafl  In  pl| 
Oommonwealth  t.  Hnntley,  166  Mass.  246,  30  N.  E.  1131, 15  L.  R 
845,  act  preventing  sale  of  oleomargarine  as  butter;  Grimes  y.  E( 
126  Mo.  184,  47  Am.  St  Rep.  663,  28  8.  W.  760,  26  U  B.  A. 
and  n.,  regulation  of  transportation  of  importation  of  disesBed  ca 
Chicago,  etc.,  Ry.  y.  State,  47  Neb.  673,  63  Am.  St  Bep.  570 
N.  W.  630,  41  L.  R.  A.  486,  ordinance  requiring  rallroada  to  re 
specific  portions  of  viaducts,  erected  jointly  with  city. 

Miscellaneous.—  Ex  parte  Ulricli,  43  Fed.  664,  habeas  corpus 
not  be  used  to  release  prisoner  conylcted  by  State  court  of  co 
tent  jurisdiction;  Rhodes,  etc.,  Mfg.  Co.  ▼.  Neyy  Hampshire,  70 
722,  Federal  court  cannot  enjoin  State  officials  from  commei 
action  under  laws  alleged  unconstitutional. 

136  U.  8.  880-^38,  34  U  464,  IN  RB  LUIS  OTEIZA  Y  CORTEt 
Habeas  corpus  in  extradition  case    cannot  perform  office 
writ  of  error,  p.  334. 

Reaffirmed  in  Pong  Tue  Ting  y.  United  States,  149  U.  S.  7 
L.  913,  13  S.  Ct.  1022,  Omelas  y.  Ruiz,  161  U.  8.  600,  40  U  7 
8.  Ot.  691.  Bryant  y.  United  States,  167  U.  8.  106,  42  U  96,  17 
746,  Ex  parte  McCabe,  46  Fed.  366,  12  L.  R.  A.  691,  and  Sten 
y.  Peck,  80  Fed.  884,  51  U.  S.  App.  818.  Approyed  in  Bkiu  ▼.  ' 
States,  142  U.  S.  660,  36  L.  1149,  12  S.  Ct.  338,  inspector's  decic 
right  to  land  Is  not  reviewable  on  habeas  corpus;  Homer  ▼. 
States,  143  U.  S.  215,  36  L.  130,  12  S.  Ct  410,  commissioner's  d 
on  identity  of  prisoner  is  not  reviewable  on  habeas  corpus; 
y.  United  States,  143  U.  S.  577.  678.  36  L.  269.  12  8.  Ct.  5! 
whether  scheme  constitutes  lottery  will  not  be  decided  in  a 
on  habeas  corpus;  In  re  Krojanker,  44  Fed.  483,  extraditlc 
missioner's  decision  on  weight  of  erldence,  not  reviewi 
habeas  corpus;  In  re  Sing  Lee,  64  Fed.  337,  commissioner's 
of  fact,  as  to  prerious  residence  of  Chinese,  cannot  be  reTi< 
habeas  corpus;  Ex  parte  Rickelt,  61  Fed.  206,  writ  will  m 
determine  If  facts  found  before  commissioner  constltnt' 
charged;  Eaton  y.  West  Virginia,  91  Fed.  766,  61  U.  S.  ^ 
Federal  court  will  not,  on  habeas  corpus  procured  after  con^ 
State  court  review  legality  of  extradition;  Ex  parte  Jones 
201,  sufficiency  of  erldence,  upon  which  magistrate  cammi 
oner,  cannot  be  reviewed  by  habeas  corpus;  Turner  v.  Coi 
Ind.  249.  32  Am.  St.  Rep.  262,  31  N.  E.  778.  17  L.  R.  A.  GO! 
corpus  cannot  be  used  to  remedy  erroneous  dental  of  c 
venue;  Lem  Moon  Sing  v.  United  States,  168  U.  S.  544,  31 
Iff  S.  Ct  969,  generally. 

Distinguished  in  In  re  Tom  Yum,  64  Fed.  487,  488,  Im 
commissioner's  decision  Is  not  final,  so  as  to  preclude  o 
admission  from  establishing  citizenship  on  habeas  corpi 
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HAOMS  eorpiM.— GommiMloaer  for  foreigD  eztradltloo.  tutTlng 
Jnrisdlctton,  and  offense  being  eztrmdiUble,  his  jndgnwat  open  legal 
•ndence   to  not  rertewable  on  habeas  corpus,  p.  838. 

Sztraditlon.—  Act  of  1882.  admitting  documents  anthentlcated  by 
eonsnl,  etc  does  not  ladnde  those  on  behalf  of  accnsed,  p.  837. 

188  U.  6.  88a^847,  84  L.  488,  8ALOY  t.  BUX)H. 

Landlord  consenting  to  priority  of  lien  on  crop  for  adTances.  be* 
comes  second  incumbrancer,  but  may  seise  crop,  p.  848w 

Lienor  on  crop  has  remedy  against  landlord  seising  saoie,  for 
aecoontlng;  planter  is  necessary  party,  p.  d47. 

Landlord  haTlng  seised  crop  for  rent,  prior  lienor  may  not  sue 
for  damagea  but  only  for  accouDting,  p.  317. 

Not  cited. 

138  U.  a.  M8-8Q8,  84  U  880,  REYNOLDS  T.  ADDON. 

XstoppeL—  Description  of  A.  as  citizen  of  Massachusetts  tm  bond 
and  attachment  petition  doea  not  estop  him  from  removing  cause 
as  dtisen  of  New  Hampshire,  p.  851. 

Followed  in  Schindelhols  ▼.  Cullum,  66  Fed.  800,  12  U.  S.  App. 
142,  case  on  all  fours  on  thto  proposition. 

InsolTency.— Bffect  of  Massachusetts  insolTsncy  on  right  to 
attach  debtor  In  Louisiana,  to  governed  by  latter's  law,  p.  854. 

InsoWsncy  In  Maasachuaetts  does  not  estop  creditor,  though 
surety  for  assignee,  from  attaching  in  Louisiana,  p.  854. 

Approved  in  Hale  ▼.  Hardon,  06  Fed.  773,  liability  of  non-resident 
stockholders  may  be  fixed  and  receivers  appointed  to  enforce  in 
other  SUtes:  Cross  ▼.  Brown,  10  R.  L  288.  88  AtL  168.  and  Bank 
T.  Motherwell  Iron,  etc^  Oo.,  05  Tenn.  182,  81  &  W.  10O4,  20  L. 
R.  A.  187,  IttsolTsncy  proceedings  wUl  not  defeat  right  of  creditor 
to  sue  and  attach  In  another  State;  Western  Union  T^  Go.  t. 
Russ^  12  Tte.  OlT.  App.  85,  88  S.  W.  TOO,  TOTlewing  antborltlea 
on  right  of  dtisen  ot  one  State  to  sue  in  another,  defendant  found 
therein  for  breach  of  contract  In  former. 

Distinguished  In  Moran  t.  Sturgea,  154  U.  tl  272.  88  L.  088,  14 
8.  Ct  1084,  State  court  cannot  attach  Tesssto  In  custody  of 
Admiralty  Court;  Oilman  ▼.  Ketcbam,  84  Wia.  88,  88  Am.  0t  Rep. 
002,  54  N.  W.  807,  28  L.  R.  A«  57,  and  tL,  dalm  of  recetrer  ap- 
pointed in  alster  State  will  be  sustained  aa  against  gamlahment 
by  debtor  enjoined  la  such  State. 

188  U.  &  858-385,  34  L.  883,  NASHUA,  BTO,  R.  R.  ▼.  LOWSLLw 

srra,  r.  r. 

Courts.— Corporation  to  dtlien  of  fltata  creattag  It;  aa 
rwleral  Jurisdletloii,  p.  87Qi 
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Approved  In  WilUamson  ▼.  Krobn,  66  Fed.  662,  81  U.  8.  App. 
326,  railroad  Incorporated  In  two  States  may  be  sned  In  Federal 
court  aa  citizen  of  one  by  citizen  of  another;  Central  Trust  €k>.  ▼. 
Chattanooga,  etc.,  R.  R.,  68  Fed.  694,  receiver,  exempt  by  Stats 
law  from  garnishment,  may  be  garnished  In  Federal  court  in  an- 
other State. 

Courts. —  Since  act  of  1875,  objection  for  want  of  diverse  cltlsen- 
shlp   may  be  by  answer,  p.  873. 

Approved  In  dissenting  opinion  In  Hewitt  v.  Story,  64  Fed.  522, 
29  U.  S.  App.  155,  30  L.  R.  A.  278,  and  n.,  reaffirming  rule. 

Courts.— By  act  of  1676,  Federal  court  must  act.  sua  sponte.  If 
Its  jurisdiction  violated,  though  no  plea  In  abatement,  p.  378. 

Approved  In  Anderson  v.  Watt,  138  U.  S.  701,  34  L.  1081,  11  «. 
Ot  461,  and  Oumow  v.  Phoenix  Ins.  Co.,  44  Fed.  305.  petition  to 
remand  may  be  filed  and  treated  as  traverse  of  petition  to  remove 
question  of  citizenship  being  tried;  Missouri  Pac.  Ry.  v.  Meeh,  69 
Fed.  755,  32  U.  S.  App.  691.  30  L.  R.  A.  252,  Federal  courts  must 
dismiss  or  remand  whenever  lack  of  jurisdiction  appears  on 
record. 

Distinguished  in  Marljwood  v.  Southern  Ry.,  65  Fed.  825.  refusing 
to  remand;  Mason  v.  Dullagham,  82  Fed.  689.  53  U.  S.  App.  640, 
objection  to  citizenship  of  certain  defendants  cannot  be  raised  by 
co-defendants,  after  dismissal  as  to  former. 

Corporatioiis..—  Railroads  of  two  or  more  States,  though  joined 
in  Interest  and  practically  consolidated,  retain  separate  identity, 
p.  375. 

Approved  In  St  Louis,  etc.,  Ry.  v.  James,  161  U.  8.  561.  40  U 
808,  16  8.  Ct  627  (see  dissenting  opinion  In  161  U.  8.  569.  40  L. 
811.  16  a  Ct  630),  company  extending  line  and  filing  articles  In 
Arkansas,  cannot  be  sued  In  Federal  court  ss  cltlieen  thereof; 
Paul  V.  Baltimore,  etc.,  R,  R.,  44  Fed.  614,  and  Duncan  v.  Rail- 
road, 49  La.  Ann.  1703.  22  So.  926.  railroad  Is  corporation  of  State 
where  Incorporated,  although  consolidated  with  road  chartered  by 
laws  of  another;  Amsden  v.  Norwich  Union  Fire  Ins.  Co.,  44  Fed, 
617.  appointment  of  resident  agent  on  whom  process  may  be  served, 
does  not  constitute  corporation  resident  of  State;  Stephens  v.  St 
Louis,  etc.,  R.  R.,  47  Fed.  638,  14  L.  R.  A.  187.  and  n.,  company 
chartered  In  Missouri  and  adopted  In  Arkansas  may  remove  to 
Federal  court  In  Arkansas  a  suit  by  a  ciUzen  of  Arkansas;  Conn. 
V.  Chicago,  etc.,  R.  R.,  48  Fed.  179,  non-resident  corporation  pur- 
chasing all  roads  in  State  owned  by  domestic  corporation,  does  not 
become  domestic  corporation;  Phlnlzy  v.  Augusta,  etc..  R.  R.,  86 
Fed.  276,  citizenship  of  corporation  Is  not  determined  by  place  of 
business,  but  by  act  of  Incorporation;  Western,  etc,  R.  R.  v.  Rober- 
son.  61  Fed.  680,  22  U.  8.  App.  187,  statute  that  lessee  shall  beeoms 
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State  corporation  bj  acceptance  of  lease,  makes  It  tncb  jurMlc- 
tionally;  Mark  wood  ▼.  Southern  Ry.,  05  Fed.  828.  corporatloB  re- 
celring  piiTflegee  In  anotber  State  does  not  necessarily  become  fta 
dtlsen:  Missouri  Pac  Ry.  t.  Meeh.  69  Fed.  756,  757.  32  U.  8. 
App.  691,  30  L.  R  A.  2^.  254,  for  jurisdictional  purposes,  railroad 
Is  dtlsen  ouly  of  State  where  sued,  though  also  incorporated  els» 
where:  I^ulsvlUe  Trust  Co.  t.  Louisville,  etc,  Ry..  75  Fed.  440.  41 
U.  8.  App.  550,  existing  corporation.  Incorporated  by  another  State. 
l8  not  affected  by  subsequent  consolidation  with  corporation  of 
third  State;  Holllngsworth  t.  Southern  Ry.,  86  Fed.  355.  foreign 
corporation,  by  complying  with  South  Carolina  statute,  does  not  be- 
come citizen  thereof  for  purpose  of  divesting  Federal  jurisdlctloa; 
Kahl  ▼.  Memphis,  etc.,  R.  R..  95  Ala.  341,  10  So.  062.  Alabama 
courts  cannot  entertain  action  against  company  incorporated  In 
Alabama.  Mlssifislppl,  and  Teunesisee,  for  tort  committed  in  Mis- 
slMlppI;  Craig  Silver  Co.  v.  Smith.  163  Mass.  266.  39  N.  B.  1118. 
(lf»foDdant8  subscribing  to  shares  with  Virginia  corporation  can- 
not be  compelled  to  take  shares  In  same  corporation  Incorporated 
in  Connecticut;  Moody  v.  Shaw,  173  MasH.  378.  53  N.  K.  8ftl.  legatee 
of  stock  In  railroad  Incorporated  t>oth  In  New  Vork  and  Massa- 
chusetts may  be  required  to  pay  Inheritance  Imposed  by  latter; 
Smith  V.  Lake  Shore,  etc.,  R.  R.  114  Mich.  466.  72  N.  W.  330. 
corporation  consolidating  with  others  under  general  law.  loses 
special  privileges;  Plngree  v.  Michigan  Cent  R.  R.,  118  Mich.  337, 
76  N.  W.  643.  acts  permitting  railroad  to  manage  or  own  branch 
lines,  do  not.  in  absence  of  intent  to  affect  statutory  consolidation, 
create  new  cori>oratlon;  Tourvllle  v.  Wabash  R.  R..  148  Mo.  622. 
71  Am.  St  Rep.  653.  50  8.  W.  301.  corporation  may  have  separata 
entitles  In  different  States;  People  v.  New  York,  etc  R.  R^  129 
N.  T.  484.  29  N.  R.  961.  15  L.  R.  A.  88.  and  n..  query,  does  con- 
Kolidatlon  of  corporations  of  different  States  create  new  corpora- 
tion de  jure? 

Distinguished  In  Fitzgerald  v.  Missouri  Pac  Ry..  46  Fed.  81ft, 
consolidated  rosd  is  dtlsen  of  all  States  of  which  constituent  roads 
are  citisens;  Smith  v.  New  York.  etc..  R.  R.  96  Fed.  505.  507.  508. 
509.  511.  railroad  corporations  created  by  concurrent  legislation  of 
several  States,  jointly  operating  entire  line,  are  jointly  liable  for 
tort  in  either. 

Aallroad  directors  nuiy  cfaarge  their  road  for  part  of  joint  termi- 
nal though  prohibited  aharing  other  road*s  terminal  expeose, 
p.  884. 

Distinguished  In  Bostwick  t.  Chapmaii.  60  Oonn.  068^  9t  AtL  87. 
holding  contract  to  aid  construction  of  road  of  another  corporation 
In  another  State  Illegal. 

Railroad  operating  another  cannot  apply  joint  earnings  to 
chase  of  third,  without  leased  r6kd*s  consent  p.  884. 


) 


136  U.  8. 386-407  Notes  on  U.  S.  ReporU.  1083 

Cited  in  Nashua,  etc.,  R.  R.  ▼.  Boston,  etc.,  R.  R.,  157  Haas.  27% 
31  N.  E.  1002,  subsequent  phase  of  same  litigation. 

Miscellaneous.— Nashua,  etc.,  Corp.  y.  Boston,  etc.,  Corp.,  61  Fed. 
238,  24^  21  U.  6.  App.  50,  modifying  S.  C,  51  Ped«  880,  5  U.  8. 
App.  97,  subsequent  phase,  same  litigation. 

186  U.  &  886-308,  84  L.  424,  NORRIS  T.  HAGGIN. 

Bqoity.—  Fifteen  years'  delay  after  knowledge  of  fraud  bars 
suit,  p.  802. 

Approved  In  Boone  Co.  ▼.  Burlington,  etc.,  R.  R.,  189  U.  8.  698, 
85  L.  823,  11  8.  Ct  690,  suit  to  vacate  decree  for  fraud;  Hammond 
V.  Hopkins,  143  U.  8.  250,  36  L.  145,  12  8.  Ct  427,  open  sale  by 
trustee  will  not  be  set  aside  after  twenty  years'  delay;  Pearsall 
V.  8mlth,  149  U.  8.  286,  87  L.  717,  13  8.  Ct.  835,  biU  to  set  aside 
bankrupt's  conyeyance;  De  Estrada  y.  San  Felipe,  etc.,  Water  Co., 
46  Fed.  282,  Naddo  y.  Bardon,  51  Fed.  498,  4  U.  8.  App.  642,  and 
Fuller  y.  Montague,  59  Fed.  220,  16  U.  8.  App.  891,  neither  poverty, 
absence  from  8tate,  nor  ignorance  can  excuse  delay  of  thirty  years; 
Holladay  t.  Land,  etc..  Imp.  Co.,  57  Fed.  792,  18  U.  8.  App.  308, 
twenty-four  years'  delay  bars  attack  on  partnership  settlement, 
books  being  destroyed  and  partners  dead;  Elffert  y.  Craps,  58  Fed. 
472,  8  U.  8.  App.  436,  where  inspection  of  deed  would  have  dis- 
ooyered  fraud;  Lant  t.  Manley,  71  Fed.  16,  19,  ignorance  of  record 
matters  will  not  excuse  delay;  Southern  Fac.  K.  R.  y.  Qroeck,  74 
Fed.  587,  suit  by  railroad  to  cancel  patent  to  land  withdrawn  from 
settlement  and  within  its  grant;  Miles  v.  Vivian,  79  Fed.  853.  r»l 
U.  8.  App.  202,  suit  by  bondholder  against  trustee  for  failure  to 
record  mortgage,  twenty  years*  delay;  Bruner  v.  Flnley,  187  Pa. 
St  404,  407,  41  Atl.  340,  841,  laches  may  apply  to  purchase  by 
trustee;  Woodfolk  v.  Marley,  98  Tenn.  473,  40  8.  W.  480,  bill  to 
rescind  sale  of  land  filed  three  years  after  discovery  of  fraud; 
Rogers  v.  Van  Nortwick,  87  Wis.  429,  58  N.  W.  762,  three  years' 
delay,  suit  to  vacate  transfer  of  stock  greatly  increased  In  value; 
Helms  v.  Pabst  Brewing  Co.,  98  Wis.  174,  57  Am.  8t.  Rep.  912,  66 
N.  W.  524,  suit  by  heirs  to  vacate  sale  for  benefit  of  executrix 
after  twenty  years'  delay. 

Distinguished  in  Mclntire  v.  Pryor,  178  U.  8.  58,  19  8.  Ct.  860, 
facts  show  fraud  so  glaring  as  to  do  away  with  defense  of  laches, 
rights  of  strangers  being  unaffected;  Kirkley  v.  Sharp,  98  6a.  489, 
25  8.  B.  564.  failure  to  employ  necessary  means  to  discover  fraud 
may  be  excused  when  plaintiff  has  been  lulled  into  sense  of  se- 
curity by  reason  of  confidential  relations. 

• 

136  U.  8.  893-407,  84  L.  885,  TBXA8,  ETO,  RY.  v.  MARSHALL. 

Railroad  agreeing  to  establish  termlniM  permanently  at  dty, 
sufllciently  performs  by  retaining  it  eight  years,  p.  401. 

Approved  in  Jones  v.  Newport  News,  etc.,  Co.,  65  Fed.  741,  SI 
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U.  &  App.  02,  agreement  to  build  switch  does  not  Imply  tbmt  It 
shall  be  perpetpal;  Texas,  etc,  Ry.  ▼.  Scott  77  Fed.  730,  41  U.  8. 
App.  824,  37  L.  R.  A«  07,  maintaining  depot  for  thirty-six  yean  la 
rlrtnal  compliance  with  contract;  Metropolitan  Trust  Ca  ▼.  Colum- 
bua,  etc,  Ry.,  OS  Fed.  20.  <loubting  whether  lease  prorlsion  against 
extending  line  Is  valid;  i  lorlda,  etc.,  R.  R.  t.  State,  81  Fla.  510. 
34  Am.  St  Rep.  38,  18  So.  107,  20  L.  R.  A.  428,  contracts  under- 
taking to  obligate  railroad  to  eatabllah  depot  exdualTely  at  par- 
ticular point  are  void;  Railroad  t.  Blmle,  60  Ark.  SI.  grant  for 
depot  satisfied  by  occupation  as  such  eleven  years. 

Distinguished  in  Schmidts  ▼.  Louisville.,  etc.,  R.  Rm  101  Ky.  473, 
41  &  W.  1024,  38  L.  R.  A.  810,  fact  that  performance  of  contract 
to  run  railroad  will  result  in  loss  does  not  justify  Its  rescission. 

Oontracta.—  Language  la  considered  with  relation  to  subject; 
**  permanent"  In  railway  agreement  held  not  **  forever,"  p.  403. 

Speeiile  pertarmanos  cannot  be  decreed  of  railroad  agreement  to 
keep  terminua  at  certain  dty,  becauaa  requiring  endless  super- 
vision, remedy  Is  at  law,  p.  406. 

Approved  in  Northern  Pac.  R.  R.  v.  Dustln,  142  U.  S.  500,  35  L. 
1000,  12  S.  Ct  280,  mandamua  will  not  lie  to  compd  establishment 
«f  station  at  partlcnlar  place.    See  68  Am.  St  Rep.  794,  note. 

Distinguished  In  Joy  v.  St  Louis,  138  U.  8.  40.  34  U  860,  11  8. 
Ot  2S7,  where  enforcement  of  agreement  necessitated  determlna- 
tloB,  from  time  to  time,  of  reasonableness  of  rates;  Strang  v. 
Richmond,  etc,  R.  R.,  08  Fed.  78,  refusing  to  enforce  performance 
of  contract  for  construction  of  railroad,  coovenants  lacking  mutu- 
ality; South.,  etc  Ala.  R.  R.  v.  Highland  Ave.,  etc,  R.  R.,  08  Ala. 
400,  80  Am.  8t  Rep.  82,  18  Sa  686,  ordering  spedfle  performance 
of  contract  to  maintain  railway  croaslngB  Bee  68  Am.  St  Rep.  756^ 
note. 

136  U.  8.  408-436,  84  L.  808,  RICHBLISU  NAT.  CO.  v.  BOSTON 
INS.  CO. 
Admiralty.— Canadian  vessel  in  waters  and  between  porta  of 
Canada  la  boond  by  Its  laws,  p.  422. 

Approved  In  The  New  York,  176  U.  8.  107,  20  8.  Ct  71,  Admiralty 
Court  may  judicially  notice  Canadian  acta  regulating  naviga- 
tion; Flint  etc,  B.  R.  V.  Marine  Ina.  Co.,  71  Fed.  216,  Irrespective 
of  statute  of  place  of  navigation,  veasel  ahould  proceed  alowly  In 
for 

Insured  has  burden  of  proving  vesseTs  loss  not  due  to  violating 
navigation  lawa;  It  la  not  prima  fade  covered,  p.  428. 

Approved  la  Belden  v.  Chase,  160  U.  8.  600.  87  L.  1227,  14  8.  Ct 
272,  The  New  Tork,  68  Fed.  660.  Greenwood  v.  Town  of  Westport, 
60  Fed.  667,  and  Thames  f  owboat  Co.  v.  Central  R.  R.,  tl  Fed. 
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1]^  wtiov  Tsssel  has  committed  breach  of  statute  she  must  show 
that  her  fault  could  not  have  caused  disaster;  Donnell  t.  Boston 
Towboat  Co..  »  Fed.  762,  50  U.  S.  App.  444,  burden  is  od  sailing 
vessel  to  prove  that  changing  her  course  did  not  produce  collision 
with  steamer. 

Insurance.-- Negligence  held  proximate  cause  of  stranding  <m 
Island,  not  the  fog  which  obscured  it,  p.  426. 

Approved  In  Flint,  etc,  R.  R.  v.  Marine  Ins.  ChK,  71  Fed.  218, 
proper  lookout  is  precaution  demanded  hj  careful  navigation. 

Insurers,  excepting  unseaworthiness,  are  not  liable  for  loss  from 
defective  compass,  whether  known  to  navigator  or  not,  p.  429. 

Approved  in  The  Irrawaddy.  171  U.  S.  190,  18  S.  Ct  832,  contracts 
for  marine  carriage  imply  warranty  of  actual  seaworthiness  at 
beginning  of  voyage;  Flint,  etc.,  R.  R.  ▼.  Marine  Ins.  Co..  71  Fed. 
220,  stranding  because  of  excessive  speed  in  fog  is  not  covered 
by  policy,  excepting  losses  from  want  of  skill  in  navigating;  dis- 
senting opinion  in  The  Caledonia,  157  U.  8.  140,  39  L.  649,  15  S. 
Ct  544,  majority  holding  implied  warranty  of  seaworthiness  is 
not  alfected  by  exception  of  **  damages  from  steam  boilers,  machin- 
ery, or  defects  therein."  Cited,  arguendo,  in  The  City  of  Para, 
44  Fed.  690. 

Distinguished  In  Eammoor,  etc.,  Co.  ▼.  Union  Ins.  Co.,  44  Fed. 
376,  master's  ordinary  negligence  is  no  defense,  where  policy*  does 
not  except  losses  through  negligence. 

Insurance.—  Evidence  held  to  show  that  compass  of  stranded 
vessel  was  known  to  officers  to  be  defective,  p.  429. 

Approved,  arguendo,  in  The  Martello,  153  U.  S.  74,  88  L.  641, 
14  S.   Ct  727. 

Insurer's  acceptance  of  abandonment  held  not  proven  from  res- 
cuing expedition,  sent  before  notice  of  abandonment  p.  433. 

Approved  in  Monroe  v.  British,  etc.,  Ins.  Co.,  02  Fed.  791,  5  U.  & 
App.  179,  jettison  of  cargo  Is  not  total  loss  where  part  of  goo^ 
are,  in  fact  saved. 

Insurance.— Captain,  rescuing  vessel,  becomes  insurer's  agent 
only  after  valid  abandonment  and  passage  of  title,  p.  434. 

Insurance.—  Evidence  of  custom  to  run  at  full  speed  In  fog, 
without  lookout  is  inadmissible,  p.  436. 

Insurance.— Captain's  protest  referred  to  in  proofs  of  loss,  b^ 
came  part  thereof  and  admissible  as  explanatory,  p.  435. 

Approved  In  National  Steamship  Co.  v.  Tugman,  143  U.  8.  81* 
86  L.  64,  12  S.  Ct  362,  paper  shown  to  have  been  served  on  de- 
fendant as  copy  of  affidavit  is  admissible  against  him. 

Insurance.—  Record  in  suit  against  vessel  for  repairs  held  la- 
admissible  in  action  against  insurer,  p.  436^ 
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136  U.  &  486-140.  94  L.  519.  IN  RB  KBMMI«£^ 

Ooorts.—  Error  to  highest  State  court  Is  not  of  right  and  wID 
be  denied  where  obrioas  that  judgment  will  be  affirmed,  p,  488. 

Approved  in  McNulty  ▼.  California.  149  U.  8.  648.  87  L.  884,  IS 
8.  Ot  960.  State  court's  decision,  that  defendant  shoold  be  pun- 
ished under  law  as  it  existed  at  time  of  conviction.  InrolTes  no 
Federal  question;  Lambert  ▼.  Barrett,  157  U.  8.  699,  89  L.  666. 
IS  6.  Ct  723,  contention,  that  execution  a  day  later  than  that  set 
in  sentence  is  illegal,  cannot  be  brought  to  Supreme  Oourt  oo 
error:  In  re  Buchanan.  158  U.  8.  86.  89  L.  8S7.  15  8.  Ot  725.  Su- 
preme Cburt  cannot  review  State  decision  on  competency  of  Juror; 
Matter  of  Buchanan.  146  N.  Y.  272,  40  N.  B.  885,  Federal  court 
cannot  review  State  court's  conviction  to  determine  whether  «xe* 
cutlon  after  expiration  of  reprieve  is  legaL 

Oourta.— State  decision,  sustaining  validity  of  electrocution  law. 
raises  no  Federal  question,  p.  447. 

Approved  in  Martin  v.  Johnson,  11  Tex.  Civ.  App.  684.  83  8.  W. 
806,  and  In  re  IfcKee^  19  Utah,  285,  57  Pac.  24,  first  ten  constlti}- 
tlonal  amendments  were  designed  as  restrictions  oo  Federal  govern- 
ment  exduslvely. 

Constitutional  la.w.— Due  process  provided  in  fourteenth  amend- 
ment means  law  of  land  in  each  State,  p.  44S. 

Approved  in  In  re  Oonverse.  187  U.  8.  632,  84  L*.  799.  11  a  Ot 
193,  and  Marchant  v.  Pennsylvania  R.  It.  158  U.  S.  888.  88  L.  755, 
14  S.  Ct  897.  reaffirming  rule;  Leeper  v.  Texas.  139  U.  8.  468,  85 
L.  227.  11  8.  Ct  579.  fourteenth  amendment  does  not  limit  power 
of  States  to  deal  with  crime  within  their  borders.  Under  authority 
hereof,  following  liave  been  upheld  as  not  violative  of  fourteenth 
amendment:  IfcPherson  v.  Blacker.  146  U.  &  89.  86  Ia  878.  18  ft. 
Ot  12,  affirming  a  C  92  Mich.  890,  81  Am.  St  Rep.  596.  52  N.  W. 
478,  16  L.  R.  A.  480.  provision  for  election  of  president! si  electors 
by  congressional  districts  instead  of  by  State  at  large:  Hallinger 
V.  Davis,  146  U.  a  824.  86  L.  991.  18  S.  Ct  108.  New  Jersey  statute 
conferring  oo  accused  right  to  waive  jury:  Broadfoot  v.  Fayette- 
vnie.  121  N.  a  422.  61  Am.  St  Rep.  670.  28  a  B.  516.  89  L.  R.  A 
246.  acts  of  1895.  giving  unequal  rights  to  residents  and  non-resi- 
dents of  cities  in  relation  to  poundage  of  live-stock;  State  v.  Call. 
121  N.  C.  647,  28  8.  E.  518,  act  requiring  examinadoo  of  persons 
desiring  to  practice  medicine;  In  re  McKe^  19  Utah,  241.  57  Pac. 
26,  provision  for  trial  by  eight  jurors;  Blttenhaus  v.  Johnston.  92 
Wis.  r>95.  66  N.  W.  806,  82  L.  &  A«  382.  game  and  flsh  Uws  of  1896. 
providing  diiferent  regulations  for  different  localities. 

Distinguished  tai  In  re  Quarles.  158  U.  a  586.  89  L.  1081.  15  a 
Ot  961.  right  of  dtixen  to  Inform  Federal  officials  of  violation  of 
Federal  law  Is  protected  by  Constitution. 

Constitutional  law.— Affirmance  of  electrocution  by  New  Tor* 
legislature  and  courts  did  not  deprive  anyone  of  due  process,  p.  449 


136  U.  8. 450-467  Notes  on  U.  8.  Reports.  lOM 

▲{proved  in  HodgSMi  ▼.  Vermont,  168  tJ.  S.  272,  42  Lw  464,  18  8. 
Ot  83,  In  re  Maxwell,  19  Utah,  501,  502,  57  Pac.  414,  proeecntlon 
upon  Information  does  not  rlolate  Constitution;  State  r.  Wilson,  121 
N.  G.  458,  28  8.  B.  568,  goTemor's  letter  to  railroad  commissiontr 
notifying  him  to  appear  and  show  canse,  and  hearing,  are  due 
process.  Under  authority  hereof  following  have  been  held  not  te 
conflict  with  fourteenth  amendment:  McElvalne  ▼.  Brush,  142  U.  & 
158^  85  L.  973,  12  8.  Ct  157,  New  York  provisions  for  solitary  con- 
finement; Olozza  T.  Tieman,  148  U.  S.  662,  87  L.  601,  18  8.  Ot 
723,  Texas  acts  concerning  taxing  of  sellers  of  liquor;  Moore  ▼.  Mls^ 
souri,  159  n.  8.  677,  40  L.  303,  16  8.  Ct  181,  and  McDonald  ▼.  Com- 
monwealth, 173  Mass.  328,  78  Am.  8t  Rep.  295,  53  N.  B.  875,  acts  re- 
quiring persons  previously  twice  convicted  of  felony  to  be  deemed 
habitual  criminals  and  punished  with  greater  severity;  Holden  v. 
Hardy,  169  U.  8.  385,  42  L.  788,  18  8.  Ct  385,  act  regulating  hours 
of  work  for  underground  miners;  In  re  Consldlne,  83  Fed.  158,  stat- 
ute forbidding  employment  of  women  in  saloons;  Blttenhaus  t. 
Johnston,  92  Wis.  598»  66  N.  W.  807,  32  L.  R.  A.  383,  State  regula- 
tion of  method  and  time  of  fishing.    See  20  Am.  St  Rep.  568,  notei 

166  U.  a  45(M67,  84  L.  472,  DISTRICT  OP  COLUMBIA  T.  WOOD- 
BURT. 
District  of  Columbia^  since  act  of  1878,  Is  subject  to  same  street- 
law  liability  as  before,  p.  455. 

Cited  In  Bauman  v.  Ross,  167  U.  a  597,  42  L.  291,  17  S.  Ot  985, 
arguendo. 

Distinguished  In  District  of  Columbia  t.  Bailey,  171  U.  S.  176, 18  8. 
Ct  874,  commissioners  of  district  have  no  power  to  agree  to  com- 
mon-law submission  of  claim  against  district 

District  of  Columbia  Is  liable  for  its  officers'  negligence  causing 
injuries  through  defective  streets,  p.  457. 

Approved  in  Workman  v.  Mayor,  63  Fed.  803,  municipality  Is 
liable  for  negligence  of  fire  department;  Sullivan  v.  Helena,  10 
Mont  144,  25  Pac  96^  city,  is  liable  for  negligent  excavation; 
Sweeney  v.  Butte,  15  Mont  282,  89  Pac.  288,  municipality  is  liable 
for  dangerous  sidewalk;  Ludlow  v.  Fargo,  3  N.  Dak.  492^  57  N.  W. 
609,  and  Sutton  t.  Snohomish,  11  Wash.  28,  48  Am.  St  Rep.  850, 
89  Pac.  275,  city  Is  llaUe  for  defects  without  actual  notice. 

Damages.— Fact  that  Injured  person  contributed  to  medical 
Journals  Is  competent  without  proving  compensation,  p.  459. 

AppeaL— Admission  of  Incompetent  evidence  to  establish  fact 
otherwise  proven  is  not  prejudicial  error,  p.  461. 

Approved  in  Lynch  v.  Grayson,  5  N.  Mez.  508,  25  Pac.  996,  ad- 
mission of  incompetent  evidence  Is  not  error  if  It  does  not  appear 
that  court  relied  thereon. 

AppeaL—  General  objections  to  evidence  have  Uttle  weight  In  ap- 
pellate court  p.  462. 
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AppTVTtA  Ib  McKo^wn  ▼•  Po^wttv*  86  Mo.  296,  SO  AH.  lOOQt 
ttens  to  rocoid  as  a  wholo  will  not  bt  cooslderod. 

Kwnlrfpallty  Is  deemed  to  hare  notiee  of  deHectlTO  aUeU, 
fkioiii  fact  Itself,  but  from  Its  lon^  existence^  p.  464. 

Approved  In  Freeholders  ▼.  Hoof  h,  66  N.  J.  U  642,  28  AtL  91, 
and  notorloQS  lack  of  temporary  foard  on  bridge  nnderfolnf  re- 
pair Is  nodes  to  authorities;  Hltch^  ▼.  Ught  etc^  Oo^  46  8.  0. 161^ 
22  8.  B.  771,  81  L.  R.  A«  682;  defendant  may  be  nefUgentlj  Isnerant 
of  breaking  of  wire. 

Xunidpality  Is  not  liable  for  Injury  from  sidewalk  excaratloo 
made  without  pmnlt  or  notice,  p.  464. 

Approved  In  Sutton  ▼.  Snohomish,  U  Wssh.  80,  48  Am.  8t  Rep. 
862,  80  Pac  276,  fact  that  permit  wo  granted  Is  notiee  to  aiitbor> 
Itles  that  work  la  In  progrsss. 

Xunldpallty  must  see  thst  party  excavating  street  protects  tl» 
and  Is  liable  after  notice  of  remoral  of  protection,  p.  464. 

KuBletpal  oOTporations.— Whether  protectloii  against  sldowslk 
escavatloa  Is  sufficient  Is  fdr  jury,  p.  466. 

Approved  In  8uttoo  ▼.  Snohomish,  11  Wash.  82,  48  Am.  St  Rep. 
868,  80  Pac  276,  whether  board  resting  on  barrels  was  suffideot 
protectkm  Is  fmr  jury. 

Damages  for  Injury  from  defectJTe  street  embrace  lost  time,  es* 
pense  and  compensation  for  suffering,  p.  466. 

Ai^roTcd  In  Loulsrllle,  etc,  R.  R.  t.  Clarke,  162  U.  &  242,  88  L. 
426,  14  8.  Ct  682,  age,  probable  expectancy  of  life,  occupation, 
ability,  to  labor,  usual  earnings,  are  all  proper  elements  In  swarding 
compensation  for  death;  Illinois  Cent.  R.  R.  ▼.  Darldson,  76  Fed. 
822,  46  17.  8.  App.  800,  erldence  of  eanilngs  for  several  years  past 
Is  admissible  where  Injuries  hsre  prevented  working  for  long  time. 

iUppssI  —  Stenographic  report  of  oral  opinion  In  lower  court  can- 
not control  certified  record,  p.  467. 

Miscellaneous.— Oonnols  v.  Rostoo,  etc.  If  In.  Oow  20  Moat  6M 
08  Pac  264,  not  In  point 

186  U.  8.  468-478,  84  L.  46t  STEVENS  v.  FULI.BR. 

Habeas  oorpus  proceeding  cannot  review  IrregularltSes  of  debtor's 
examination  before  proper  commlsskmers,  p^  477. 

Approved  In  In  re  Wood,  140  U.  a  287,  86  U  500.  11  8.  Ot  742, 
objectioQ  to  exclusion  of  negroes  from  Jury  cannot  be  first  raised 
by  habeas  corpus:  Homer  v.  United  Statea,  148  tJ.  S.  216,  86  U  180, 
12  S.  Ot  410,  commissioner's  decision  la  Identity  of  prtooosr  Is  not 
renewable  In  habeas  corpus;  Homer  v.  United  Statea,  148  U.  S.  0T7, 
67a  86  L.  269,  12  S.  Ct  624«  626.  wheth^  scheme  coostltotes  lottary 
will  not  be  decided  In  advance  on  habeas  corpus;  la  re  Fredsrlch, 
140  U.  8.  76,  87  U  666,  18  8.  Ot  706,  remedy  by  habeas  corpus 
should  bo  limited  to  where  judgment  Is  clearly  sold;  Os^uJss  ▼« 


laS  U.  SL  47D-S19  Notes  on  U.  S.  Reports.  1088 

Ciiiiiiliii:hiim«  ld4  T7.  S.  621,  41  L.  675,  17  8.  Ct  186,  role  that 
habeas  corpus  cannot  be  used  as  error  applies  to  appeals  In  habeas 
coriras  cases;  United  States  ▼.  Eiamshaw,  45  Fed.  784,  objections  to 
merchant  appraiser  mnst  be  made  to  coHector  to  entitle  them  to  be 
raised  in  defense  to  action  for  duties;  In  re  Eling,  51  Fed.  436,  Fed- 
eral court  cannot,  on  habeas  corpus,  review  State  court  judgment  on 
giomid  that  juror  was  prejudiced;  In  re  Sing  Lee,  54  Fed.  337,  com- 
missltmer's  findings  as  to  preyious  residence  of  Chinese  cannot  be  re- 
Tlewed  on  habeas  corpus;  In  re  Lawrence,  80  Fed.  103,  refusing  dis- 
charge on  habeas  corpus  to  prisoner  in  custody  for  contempt  under 
resolution  of  State  senate;  Baton  y.  West  Virginia,  91  Fed.  766,  61 
U.  S.  App.  677,  Federal  courts  will  not,  on  habeas  corpus,  procured 
Biter  conviction  in  State  court,  review  legality  of  extradition;  Turner 
V.  Conljey,  132  Ind.  249,  32  Am.  St.  Rep.  252,  31  N.  B.  778, 17  L.  R.  A. 
509,  habeas  corpus  cannot  be  used  to  remedy  erroneous  denial  oC 
change  of  venue.    See  23  Am.  St  Rep.  109,  note. 

186  U.  S.  479-519,  34  L.  829,  INDIANA  v.  KENTUCKY. 

8tate -granting  territory  on  (me  side  of  river  retains  title  to  river; 
e.  ff.,  Kentuclty  includes  Ohio  river,  p.  506. 

Approved  in  Henderson  Bridge  Co.  v.  Henderson  City«  178  U.  8. 
612,  19  S.  Ct.  561,  Henderson,  Ky.,  has  authority  to  tax  so  much  of 
bridge  as  lies  betwe^i  low-water  marks  on  Kentuclsy  and  Indiana 
shores;  Meyler  v.  Wedding,  —  Ky.  — ,  53  8.  W.  813,  concurrent  juris- 
diction of  Indiana  and  Kentucky  over  Ohio  river  is  legislative 
only,  that  of  Indiana  courts  extends  only  to  low  water  on  Indiana 
shore;  Forest  River  Lead  Co.  v.  Salem,  165  Mass.  202,  42  N.  B.  803, 
boundary  between  Salem  and  Marblehead,  fixed  by  general  repute 
and  long  recognized,  will  be  adopted  by  courts. 

Distinguished  In  Welsh  v.  State,  126  Ind.  74,  25  N.  B.  884,  9  L.  R. 
A.  665,  Indiana  law,  regulating  sale  of  liquor,  applies  to  boat 
anchored  in  Ohio  river;  Memphis,  etc..  Packet  Co.  v.  Plkey.  142 
Ind.  306,  40  N.  B.  529,  Indiana  court  has  jurisdiction  of  suit  for 
wrongful  killing  on  Ohio  river  below  low-water  mark. 

Kentucky's  dominion  over  Ohio  river  lands  is,  as  at  time  of  ad- 
mission, unaffected  by  river's  changed  course,  p.  508. 

Approved  in  Vaughn  v.  Foster,  —  Ky.  — v  47  S.  W.  884,  law  of  •©• 
cretion  does  not  apply,  where  boundary  stream  shifts. 

State's  boundary  as  recognized  and  acquiesced  In  for  100  years, 
and  property  rights  thereunder,  forbid  change,  p.  518. 

Cited  in  Virginia  v.  Tennessee,  148  U.  S.  523,  87  L.  544,  18  8.  Ot 
786,  State  boundary,  recognized  for  years,  is  conclusive. 

Miscellaneous.—  United  States  v.  Texas,  143  U.  S.  640,  648,  86  L. 
291,  294,  12  S.  Ct.  491,  494,  Supreme  Court  has  jurisdiction  of  suit 
to  determine  boundary  between  State  and  territory;  State  v.  Ohio 
Oil  Co.,  150  Ind.  28,  49  N.  B.  811«  State  and  Federal  courts  are  open 
to  State  both  in  sovereign  capacity  and  by  virtue  of  corporate  rights. 
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186  U.  S.  niMMa  Uh.SSU  THAW  t.  RTTCHTIB. 

Infants.— By  Maryland  act  of  1796  Orpbana'  Ctoort  te  DIaMct 
•f  Oolambla  could  aell  Infanfa  realty,  p.  642. 

TnfiinN*  equitable  eatatea  or  rested  remainders  mlglit  be  sold  by 
Orphans'  OOort  In  District  of  Oolnmbia,  p.  646. 

Approved  In  Merrill  t.  Harrla,  66  Ark.  867,  67  Am.  8t  Rep.  666. 
46  8.  W.  689,  41  L.  R.  A.  716,  Probate  Oourt,  In  whlcb  fuardlanahip 
la  pending,  may  order  sale,  for  tbelr  benefit,  of  homestead  left  by 
parent. 

Wllla.—  Derlae  to  widow.  In  tmat  for  aelf  and  ehlldren,  remainder 
to  children,  or  If  prerlooaly  dead,  to  wlf^  conatmed,  p.  646. 

Bridanoab—  Bntiy  oo  Clrcolt  Ck>nrf  a  mlnnte-book  la  oonelnstTS  Im 
abeence  oi  more  extended  record,  p.  647. 

Qnaidtana.—  Sale  of  Inftofa  realty,  erroneonaly  embradnf  caai^ 
dlan'a,  la  effectlTe  aa  to  Infanta,  p.  64T. 

ChiardlanSi—  Sale  of  Infanfa  realty  not  Impeachable  collaterally 
for  want  of  notice  or  record  of  erldence,  p.  648. 

Approved  In  Simmons  t.  Sanl,  188  V.  S.  466,  84  L.  1061,  11  &  Ot 
874,  purchaser  at  probate  sale  (In  Louisiana)  la  not  bound  to  look 
beyond  decree  recognising  Its  necessity;  Garrett  ▼.  Bcelng,  68  Fed. 
61,  87  U.  S.  App.  42,  order  of  aale  cannot  be  collaterally  attacked; 
Scarf  T.  Aldrlch,  97  OaL  366,  88  Am.  St  Rep.  194,  88  Pac  826,  pro- 
ceedlnga  by  guardian  for  sale  of  ward'a  estate  are  not  adTerse  to 
ward;  Myers  t.  McGarock,  89  Neb.  662,  42  Am.  St  Rep.  687,  86 
N.  W.  626,  notice  to  warda  of  appUcatloa  for  license  to  aeU  real  es> 
tate  for  their  maintenance  la  not  essential  to  jurisdiction  to  grant 
license. 

186  U.  S.  64^-669,  84  U  628,  GIBBONS  T.  MAHON. 

Oorporate  property  is  In  corporation,  not  sharehotdera:  their  rlgbt 
Is  to  dlTldends  and  ahare  on  dissolution,  p.  667. 

Approved  In  Rlchter  t.  Hennlngssn,  110  CaL  684,  62  Pae.  lOliL 
stockholder  of  dtsflHsffy  corporation,  paying  taxes  tbersoo.  Is  sntltlsd 
to  contrlbutloo  from  otheis;  Second  Ward  Sav.  Bank  ▼.  MUwaukes^ 
94  Wla.  666,  69  N.  W.  861,  bank  aurplos  sboold  be  Included  In  as* 
aessing  sharea;  Pritchett  ▼.  NashTllle  Trust  Co.,  96  Tsnn.  469i  86 
S.  W.  1068,  88  L.  R^  A.  868,  arguendo. 

Distinguished  In  Knapp  t.  Publlshsn  Oeorgs  Knapp,  ete.,  197 
Mo.  72,  29  S.  W.  890,  where  additional  ahaiea  are  crsatsd  oo  ac- 
count of  existing  capital,  new  ahares  ars  ptupectj  sC  owners  of  old 
shares. 

Oorpovation,  through  its  directors  may,  in  good  faith*  retain  earn- 
ings for  sccumulatloo  or  capital,  p.  668. 

Approved  In  Kaufman  v.  Oharlottesvllle  Woolen  Mms,  96  Vs.  676^ 
28  8.  E.  1604,  one  selling  stock,  reserving  ^vldend  to  be  dsdarei 
at  certain  data,  can  claim  only  caah,  not  atock  divide 
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Owpoimte  accumulated  earnings,  ondlstribnted,  are  capital,  not 
tncemtL  aa  between  life  tenant  and  remaindennan,  p.  668. 

▲pprored  In  l^xwner  t.  Phillips,  02  Coon.  79»  M  AtL  527,  16  U  &. 
▲.  467,  and  n^  new  shares,  representing  prc^ta  InTssted  In  exten- 
slona.  am>ortioned  amonf  shareholdera,  represent  capital  and  do  not 
pass  by  gift  or  original  shares  In  trust  to  pay  over  Income  for  life; 
Mills  ▼.  Britton,  64  Conn.  24,  29  AtL  236,  24  L.  R.  A.  041,  shares 
representing  snrplns  t»ofits,  declared  as  stock  dividends,  accrue  to 
remainderman;  Second  Ward  Sav.  Bank  t.  Milwaukee,  M  Wis.  OM 
69  N.  W.  861,  in  assessing  shares  yalue  of  bank  surplus  Inrested  In 
real  estate  should  be  Included. 

Distinguished  in  People  t.  Wemple,  160  N.  Y.  61,  44  N.  B.  788, 
realty  within  State,  purchased  by  foreign  corporation  with  surplus 
earnings  and  leased.  Is  not  portion  of  capital  stock  for  purpose  of 
taxation.  Departed  from  In  Thomas  ▼.  Gregg,  78  Md.  064,  44  Am. 
St  Rep.  816,  28  AU.  567,  and  McLoutb  t.  Hunt,  164  N.  T.  194,  48 
N.  B.  551,  89  L.  B.  A.  286,  stock  dividend  from  surplus  earnings,  ac- 
cumulated during  scTeral  years.  Is  Income  and  belongs  to  Ufe  ten- 
ants; Pritchett  ▼.  Nashville  Trust  Oo.,  96  Tenn.  488, 86  8.  W.  1668, 
38  L.  R.  A.  862,  dividends,  declared  from  net  earnings  after  death 
of  testator,  who  bequeathed  stock  for  life,  belong  to  Ufa  tenant, 
not  remainderman. 

Gorporate  action.  In  not  distributing  earnings,  cannot  be  tried  In 
suit  between  life  tenant  and  remainderman,  p.  689. 

Approved  In  Thomas  t.  Gregg,  78  Md.  666,  44  Am.  St  Bep.  818; 
88  AtL  568,  arguendo. 

Oorpoimtions.—  Stock  dividend  Is  ordinarily  to  be  deemed  capital; 
money  dividend  Is  Income,  p.  669. 

Beafflrmed  In  Thomas  v.  Gregg,  78  Md.  652,  44  Ant  St  Bep.  816, 
28  AtL  567,  reaffirming  rule. 

Ck»rporationa.—  Life  tenant  has  no  dalm  on  stock  dividend  result- 
ing from  Investment  of  earnings  In  i^ant  P*  667. 

Distinguished  In  Pritchett  v.  Naahville  Trust  Oo.,  96  Tten.  487, 
86  S.  W.  1068,  88  L.  B.  A.  862,  dividends  from  net  earnings,  after 
death  of  testator  bequeathing  stock,  go  to  Ufe  tenant  not  remalnder- 


186  U.  a  670-5n,  84  L.  640,  SHERMAN  v.  ROBERTSON. 

Cuatoma  duties.— Hartranft  ▼.  OUver,  126U.  8.626bSlUSlI»8 
8.  Ot  968,  followed,  p.  671. 

Notdted. 

186  V.  B.  672-678,  84  U  689,  INI/AND,  BTO.,  OOA8TINO  OO.  T. 
TOL80N. 
Appeal  —  Dismissal  of  writ  of  error  for  non-joinder  of  aurellaa  bo- 
low  rescinded,  with  leave  to  Join  them,  p.  if78L 


Vm  Notet  CO  U.  8.  Reports.  U6U.8.S78^«7 

Approred  la  Th«  City  of  Naptot,  09  FM.  TQQ^  83  U.  8.  App.  OS. 
applyinf  role  by  analogy  In  admiralty,  caat. 

Mlscellaneotia.—  Mladted  In  Hector  Ifln.  OOl  t.  Eobertaon,  22  Oole^ 
49i  46  Pac  40T. 

136  U.  a  578-6W,  84  L.  640.  IRWIN  ▼.  8AN  FRANCISCO  AAT. 
UNION. 
PabUo  land*.- Wright  t.  Roaeberry,  121  U.  &  4811  80  L.  IO8O1  t 
8.  Ot  066.  f  oUowed.  p.  68iL 

Not  dtad. 

186  U.  a  680-681*  84  U  64^  DAVBNPORT  ▼.  PARI8. 

AppeaL—  Judgment  affirmed  for  want  of  proper  l&ndlnga  eC  fftct 
or  exceptlona  below,  p.  68L 

Reaffirmed  in  HoUer  t.  United  States,  67  Fed.  406^  18  a  8.  App. 
472,  and  State  Nat  Bank  t.  Smith,  04  Fed.  600. 

186  U.  a  681--686.  84  L.  646,  MASON  ▼.  UNITBD  STATB8. 

▲ppeaL—  Motion  to  amend  writ  by  Joining  defaulting  sureties  ea 
postmaster's  bond,  or  for  seT««nce,  denied,  and  writ  dismissed, 
p.  686. 

Approred  In  Dolan  t.  Jennings,  130  U.  S.  888,  86  U  218,  11  &  Ct 
666,  and  Miasonrl,  ete.,  Ry.  t.  Evans,  176  U.  S.  728,  20  &  Ot  1028, 
dismisstd  on  suthorlty  hereof;  Hsrdee  t.  Wilson,  146  U.  8.  188,  86 
L.  984.  18  a  Ct  40,  sn  defendants  must  Join  In  sppeal  from  Joint 
decree;  In  re  Humes,  149  U.  a  108,  87  L.  600,  18  8.  Ot  836,  remedy 
of  sureties  against  whom  szccssiTe  Judgment  is  entered  Is  by  error; 
Humes  t.  Nstlooal  Bank,  64  Fed.  020,  18  U.  S.  App.  86.  sureties  ea 
supersedeaa  bond,  after  affirmance  on  appeal,  cannot  hare  adrerse 
Judgment  thereafter  entered  In  trial  court  reriewed  on  error  without 
Joining  principal  and  other  defendants  or  obtaining  aererance;  Hook 
T.  Mercantile  Trust  Oo^  06  Fed.  40,  motion  to  dismiss  for  nea-Joinder 
eC  necessary  parties  may  be  entertained  at  any.  time  before  Anal 
dlspoaltkm  eC  sppeaL 

186  U.  a  686-«7,  M  L.  600.  IN  RS  BURRUa 

CoQits.— Federal  court  can  Issue  habeas  corpus  only  In  aid  eC 
Federal  authority  or  righta,  p.  600. 

Approred  In  Whitten  t.  Tomlinson,  160  U.  a  280.  40  L.  411, 16  a 
Ct  800.  Federal  courts  will  not  release  prisoner  under  State  covft 
custody  for  irregularity  In  Indictment;  In  re  Bolea.  48  Fed.  76,  4  U. 
a  App.  h  Oh^mlt  Court  of  Appeals  lacks  JurisdlctkNi  to  award 
hsbeas  oerpus  to  be  serred  without  its  circuit:  King  ▼.  McLean  Asy- 
hun,  etc  64  Fed.  884,  841,  848,  81  U.  a  App.  481,  26  U  R.  A.  786, 
780.  790,  reaffirming  rule. 

Oonrta.— Custody  of  dilld  is  for  the  State;  District  Court  baa 
power  to  habeas  corpus  child  from  grandparents  to  parent  P- 
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ipreme  Court  of  the  United  States, 


AT 


OOTOBEB  TEBM,  1890. 


9&§^  €(  cplBioo  nooffd  fltriotix  foUowttd*  6araspi  m  to 

flfvvM  M  iM  Inelottd  in  nrirtwij 


Of  WILBUR  HUlimKGTON, 
&  a  Baportflrli  ed.  68, 64.1 

win  DOilMiie  a  wrttof  babeMOorpai, 

the  power,  in  oeeet  where  it  wmj  m 

In  (he  proper  oirouit  court,  if  there 

oiroumstaDcet  in  the  OMe  making 

or  intervention  bj  this  oonrt  neoea- 

it. 

119  U.  &  fiM  dNk  SU»,  f oUowed. 


Utm  to  fie  iubmiUdd  OeL  97. 1S90. 
Decided  N99,  S,  JS90. 

[OK  for  leave  to  file  a  petition  for 
of  habeas  corpus.     Denied, 

ii  in  the  custody  of  tbe  mar- 
itlie  United  Sutes  for  the  Southern 
New  York,  imprisoned  in  such  cus- 
declining  to  answer  certain  interrog- 
'to  bim  as  a  witness  in  a  case 
Court  of  the  United  States  in 
tbe  District  of  Colorado,  in  which 
Daniel  was  plaintiff,  and  David  R. 
M  cL  were  defendants,  on  behalf  of 
under  an  order  of  that  court  made 
!tO.  1800,  directing  the  issuing  a  com- 
r  dmHmme  patetUttum  to  take  bis  dep- 
Od  M^  15,  1890,  in  pursuance  of 
r»  A  commission  was  suei  out  of  and 
t  teal  of  aaid  court,  directed  to  Cbarlei 
commissioner  in  tbe  Citj  of  New 
interrogatories  and  cross- interrog- 
'  to  take  the  deposition  of  the 
Hnntingtoo,  tbe  petitioner,  ap- 
Tore  said  commissioner  in  the  City  of 
and,  after  being  sworn,  answered 
foterrogatories,  and  refused,  under 
of  oonnsel,  to  answer  others. 
r,  opoo  his  bebig  informed  of  tbe 
iBleDding  to  eiamine  him  as  a  wit- 
r.  bad  pverioasly  caused  application 
to  the  oonrt  to  limit  bis  ezamina- 
and  cross-interrogatories. 


As  the  nsoh  of  thb  application  tbe  examina- 
tion was  ordered  to  be  upon  certain  interroga- 
tories and  cross-intMTOgatories;  upon  which, 
petitioner  made  motion  to  resettle  tbe  same 
and  submitted  bis  objections,  demurreis  and 
exceptions  thereto;  some  of  wbidi  beinc  sus- 
tained and  others  overruled,  be  prayed  and 
was  allowed  an  sppeal  to  the  sopreme  court 
from  so  much  of  toe  order  as  oveiruled  any  of 
bis  demurrers  and  exceptions,  and  tbe  com- 
missioner in  tbe  City  of  rf ew  York  proceeded 
to  execute  the  sdd  commission  by  examining 
petitioner  upon  tbe  interrogatories  and  dots- 
interrogatories  allowed;  petraoner,  not  further 
insisting  upon  bis  demurrers  and  txceptloos. 
except  as  hereinafter  seated,  duly  answered  all 
tbe  mterrcmtories,  except  so  much  of  thoas 
numbered  17,  SO  and  84  as  required  him  to  dis- 
close Uie  source  from  which  ne  obtained  cer- 
tain moneys.  The  refusal  to  answer  was  on 
tbe  ground  that  the  inquirv  proposed  to  inves- 
tigate petitioner's  private  Dusiness  affairs  and 
confidences,  and  was  not  pertinent  to  the  issues 
in  this  litigation,  and  was  without  any  Just  or 
adeoiiate  ground,  and  without  any  allegation 
hi  tne  bul  of  complaint  setting  forth  any 
nound  for  allowing  tbe  interrogatory,  where- 
by tbe  court  bad  not  JurisJiction  to  allow  the 
inquiry  or  enforce  its  answer  against  petition- 
er's exception  and  demurrer,  ami  because  the 
answer  would  not  be  competent  evidence  00 
the  bearing  for  want  of  appropriate  allmtions 
in  tbe  bill  of  complaint;  and  because  petitioner 
bad  appealed  to  the  Supreme  Court  of  tbe 
United  States  from  tbe  ofder  of  said  circuit 
court  allowing  the  interrogatories  and  overrul- 
ing tbe  excep&ms  and  demurrer  thereto,  which 
appeal  was  stlU  pending  and  undisposed  of, 
and  would  be  defeated  ^  petitions  answering 
the  interrogatories. 

The  commissioner  reported  said  refusal  to 
answer  to  the  said  drcuft  court,  and  thereupon 
tbe  said  courts  on  tbe  16cbof  SqyCember,  1890, 
made  an  ofder  that  petitioner  upear  before 
the  said  commissioner  at  his  office  in  New 
York  City,  within  thirty  days  from  said  last- 
mentioned  date,  and  answer  the  said  interrogap 
tories,  and,  failing  in  that,  the  said  petitioiier 
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Supreme  Court  of  the  United  States, 


AT 


TERM,  189a 


flfvvM  M  iM  Inelottd  in  nrirtwij 


\ 

■ 

I 


^b  p&H$f 

IB  the  MAtter  Of  WILBUR  HUlimKGTON. 

0ee  &  a  Baportflrli  ed.  68,  tU 
Bmbtat  eorpui^  whin  Mt  wwri  wAI  dimf  . 

L  ThtoocmrtwinDOilMiieA  wrltof  iMibeMoorpai, 
ereo  tf  It  hM  the  power,  in  oeeee  where  It  mftj  ee 
weO  be  done  In  the  proper  oiroult  court,  tf  there 
ere  no  ipeolal  olrounistaDcet  Id  the  oeee  making 
dlreoC  eotloo  or  Intervention  bj  this  court  necee- 
Mr7  or  expedient. 

IL  JCr  paf1«  JnrMM,  119  U.  &  fiM  dNk  SU».  followed. 

Motion  for  loave  to  fU  iubmittod  Oct.  S7,  JS90. 
Decided  No9,  S,  JS90. 


0 


K  MOTION  for  leave  to  file  a  petition  for 
a  writ  of  habeas  oorpm.     Denied, 

The  peUtioDer  it  Id  the  custody  of  the  mar- 
•hal  of  the  United  States  for  the  Southern 
District  of  New  York,  imprisoned  in  such  cos- 
tody,  for  declining  to  answer  certain  interrog- 
atories addressed  to  him  as  a  witness  in  a  case 
Id  the  Circuit  Court  of  the  United  States  in 
and  for  the  District  of  Colorado,  in  which 
George  M.  Daniel  was  plaintiff,  and  David  R. 
C.  Brown  §t  at.  were  defendants,  on  behalf  of 
the  plaiotilf,  under  an  order  of  that  court  made 
January  80,  1890.  dlrectinir  the  issuing  a  com- 
mission or  dodintme  poteetatum  to  talte  his  dep- 
osition. Od  May  15,  1890,  In  pursuance  of 
said  Older,  a  commissloo  was  sued  oat  of  and 
under  the  seal  of  said  court,  directed  to  Chaiias 
Nettletoo.  oommisskmer  in  the  City  of  New 
York,  with  interrogatories  and  cross-interrog- 
atories snnezed,  to  take  the  deporitloo  of  the 
petitlooer.  Huntington,  the  petitioner,  ap- 
peared hefore  said  commtsskmer  in  the  City  of 
New  Yorli,  and.  after  being  sworn,  answered 
some  of  the  interrogatories,  and  refused,  under 
the  sdvlos  of  oonnsel,  to  answer  cthets. 

Peiitloiier,  npoo  his  being  informed  of  the 
plsiatiirs  loteodiiig  to  examine  him  m  a  wit- 
ness ocalhr,  had  prarioosly  caused  appllcatioo 
to  he  mads  to  the  ooort  to  limit  his  ezamina- 
tkMi  to  Inlsrfogsiories  and  cross-interrogatories. 

117  U.  flb 


As  tlie  resoh  of  thb  application  the  examina- 
tion was  ordered  to  he  upon  certain  Interroga- 
tories and  cross-intMTOgatories;  upon  which, 
petitioner  made  motion  to  resettle  the  same 
and  submitted  his  objections,  demurrers  and 
exceptions  thereto;  some  of  which  beinc  sus- 
tained and  others  overruled,  be  prayed  sod 
was  allowed  an  appeal  to  tlM  supreme  court 
from  so  much  of  tne  order  as  oveiruled  any  of 
his  demurrers  and  exceptions,  and  the  com- 
missioner in  the  City  of  New  York  proceeded 
to  execute  the  sdd  commission  by  examining 
petitioner  upon  the  interrogatories  and  cross- 
Interrogatories  allowed;  petitlooer.  not  further 
insisting  upon  his  demurrers  and  exoeptioos, 
except  as  hereinafter  stated,  duly  answered  all 
the  interrotttories,  except  so  much  of  thoes 
numbered  n,  SO  and  24  as  required  him  to  dis- 
close the  source  from  which  ne  obtained  cer- 
tain moneys.  The  refusal  to  answer  was  on 
the  ground  that  the  loquirv  propoeed  to  inves- 
tij^te  petitioner's  private  business  affairs  and 
confidences,  and  was  not  pertinent  to  the  issues 
In  this  litigation,  and  was  without  any  Just  or 
adeoiiate  mund,  and  without  any  allegation 
in  the  bul  of  complaint  setting  forth  any 
ground  for  allowing  the  interrogatory,  where- 
by the  court  had  not  JurisJiction  to  allow  the 
inquiry  or  enforce  Its  answer  against  petition- 
er's exception  and  demurrer,  nSd  because  the 
answer  would  not  be  competent  evidence  on 
the  hearing  for  want  of  appropriate  allagatloos 
in  the  bill  of  complaint:  and  because  petitioner 
had  appealed  to  the  Supreme  Court  of  the 
Unifed  States  from  the  ofder  of  said  circuit 
court  allowing  the  interrogatories  and  overrul- 
ing the  exceptions  and  demurrer  thereto,  which 
ameal  was  stiU  nending  and  undlspoeed  of, 
and  would  be  defeated  ^petitlooer  answering 
the  interrogatorlesL 

The  oommissionef  reported  said  refusal  to 
answer  to  the  said  circuit  court,  and  thereupon 
the  said  courts  on  the  16th  of  SqyCember.  1890, 
made  an  oeder  thai  petitioner  i^pear  before 
the  said  eommisBloncr  at  his  office  in  New 
York  City,  within  thirty  days  from  said  last- 
mentlooed  date,  and  answer  the  said  interrogap 
torias.  and,  failing  in  that,  the  said  petitioner 
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•bonkl  be  deemed  and  ooDsIdered  as  Id  con* 
tempi  of  said  ooart,  end  shoald  etend  com- 
mitted to  Uie  coetody  of  the  marshal  of  the 
United  Statea  for  the  Southern  District  of  New 
York,  until  he  should  answer  the  said  inter- 
rogatories as  af oresaidf  or  untfl  discharged  by 
diM  course  of  law. 

Petitioner,  in  pursuance  of  said  last-men- 
tioned order,  appeared  before  said  commis- 
sioner at  the  saia  conraiisBioner's  office,  in  the 
atj  of  New  York,  on  the  16th  day  of  October, 
1890,  and  then  and  there  the  same  interroga- 
tories were  again  put  to  him,  and  he  declined 
to  answer  precisely  as  before  and  upon  the 
same  grounds;  and  thereupon,  in  pursuance  of 
said  order,  the  said  marBhai  of  the  United 
States  for  the  Southern  District  of  New  York 
took  petitioner  into  his  custody,  as  in  contempt 
as  adjudged  as  aforesaid,  and  continues  to  hold 
petitioner  imprisoned  in  such  custody  for  the 
said  alleged  contempt,  petitioner  stiu  declin- 
ing, by  luiyice  of  counsel  and  for  said  reasons, 
to  answer  said  interrogatoriea. 

Petitioner  prays  that  a  writ  of  habeas  corpus, 
to  be  directed  to  the  said  United  States  mai^ 
abal  of  the  Southern  District  of  New  York, 
may  issue,  so  that  petitioner  may  be  forthwith 
brought  before  this  court  tp  submit  and  receive 
what  the  law  may  require,  and  that  a  writ  of 
certiorari  issue  to  the  said  drcuit  court,  requir- 
ing said  circuit  court  to  certify  and  return  to 
this  court  the  said  records,  and  all  papers,  pe- 
titions, documenta  and  proceedings  under  the 
control  of  said  circuit  court  concerning  said 
detention  and  imprisonment. 

Mr.  Backus  W.  Hantliig^m  for  peti- 
tioner: 

Whefo  the  Impertinence  relates  to  or  alfects 
the  witness  himself,  he  has  the  right  to  demur. 

8  Gieenl.  Er.  (14th  ed.)  §  828. 

Wliere  the  rights  of  the  witness  are  iuTolred, 
flie  qneslkm  Is  one  of  strict  legal  right,  and  no 
qoaraon  of  discretion  Is  presented. 

HmdUr  t.  Bmmharth,  116  N.  Y.  482, 488. 

A  witness  cannot  be  committed  for  contempt 
for  declining  to  answer,  if  the  question  be  ir- 
vderant 

Re  OdM,  8  Dem.  844;  1  Barb.  Oh.  Pr.  (2d 
ed.)  612,  nat$,  dting  Bdopte  t.  Dyekman,  24 
How.  Pr.  228;  Rapalle,  0>ntempt,  g  86. 

An  answer  disputing  a  contract  cannot  be 
sun)orted  by  proof  or  its  performance,  and 
matters  not  pleaded  cannot  be  proved. 

Ward  T.  Jhike  cf  Buckingham,  8  Bro.  P.  0. 
681;  WUUama  t.  LtewOlpn,  2  Younge  A  J.  68; 
Birc$  T.  BtkehiM, 8  MaA.  17;  Blakev.  MameU, 
2  BaU  A  B.  47;  Bmnstt  t.  Neale,  Wightw.  824; 
Gordon  t.  O^rdon^  8  SwansL  472;  WtOpote  t. 
Orford,  8yes.  Jr.  4(tt;  HaU  r.  MaUby,  8Prloe, 
269;  Gresley,  Bq.  Br.  281,  282. 

llie  plaintiif  wHl  not  be  permitted  to  offer 
or  require  eridence  of  any  material  fact  not 
distinctly  stated  in  the  complaint. 

StoiTj^.  VLf&  28,  267;  Oroekti  t.  Le$,  20 
U.  S.  7  Wheat  (M  (6:  618);  Jaek$on  ▼.  Aihtan^ 
88  U.  S.  11  Pet  948(9: 708):  i6^r^  ▼.  il2Mn.  8  J. 
J.  Marsh.  IfSSiBriitd  ▼.  BenMolaer  d8.  B,Ch, 
9  Barb.  168:  BaOsw  r.  Rpder,  10  N.  Y.  888;  Al- 
len r.  MereamHU  Mut  In$,  Oo.  48  Barit>.  842; 
OurrU  T.  Onoto,  8  Bosw.  462;  1  Barb.  Oh.Pr. 
(2d  ed.)  88,  note  x,  40;  Oordan  t.  Gordon,  8 
Swanst  472;  HoUowawr.  MiUofd,  1  Mad. 414; 
Jonau  T.  Fkrrand,  8  Bob.  (La.)  868;  1  GreenL 
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Et.  (14th  ed.)^448;  BUifm  ▼.  UnUed8kUe$,H 
U.  &  78  (24:  &). 

ArCnrlaast 

Petitioner  aU^  that  he  Is  detained  hj  Vbm 
United  States  marshal  for  the  Southern  Dis- 
trict of  New  York,  by  yirtue  of  an  order  pur- 
porting to  be  an  order  of  the  Circuit  Court  of 
^e  United  States  for  the  J)istrict  of  Oolorado. 
The  motion  for  leate  to  file  a  petition  for  the 
writ  of  haoeae  eorpue  ie  denied,  upon  the  au* 
thority  of  BxparU  Mirtan,  112  U.  8.  684  [80: 
618],  and  cases  cited. 


D.  HBRBERT  HOSTBTTER,  Admr., 

AppL, 

«. 

WILLIAM  O.  PABE  bt  al.,  Executors  of 
R.  0.  Gray,  Decessed,  bt  al. 

<8ee  8.  OL  fieporter^  ed.  80-IU 

Deviation,  what  ie-^ueage  of  trade-^hiU  of  lad- 
ing — ueage,  when  partqf  theeontraet^danger 
qf  naieigation, 

L  A  derlatkm  Is  a  rolontary  departure,  wtthoot 
neoesstty  or  reasoDable  cause,  from  the  remiiar 
and  usual  course  of  a  royssre.  In  reference  to  the 
terms  of  a  policy  of  marine  insurance. 

H   But  it  Is  no  deviation,  in  reepeot  to  such  a  roy- 

'  age,  to  touch  and  stay  at  a  port  out  of  its  course, 
if  such  departure  Is  within  the  usage  of  the  tradew 

H  Tlie  same  doctrine  Is  applicable  in  the  case  of  a 
bUi  of  lading,  eren  though  the  usage  be  not 
known  to  the  particular  shipper,  if  it  be  estab- 
Uihed  as  a  general  usiwe. 

4.  Parties  who  contract  on  a  subject  matter  con- 
cerning which  known  usages  preTaU,  incorporate 
such  usages  by  implication  into  their  agreementi, 
If  nothing  Is  said  to  the  oootnvy. 

IL  When  the  contract  in  the  bUi  of  lading,  that  the 
goods  are  to  be  deUrered  at  Kew  Orleans  without 
delay.  Is  gualilled  by  the  exception  of  thedangen 
of  naylgatlOQ  and  unaroidable  aoddents,  if  the 
nayigatlOQ  was  in  its  course  according  to  the  us* 
age  of  the  trade,  and  tiie  goods  are  lost  by  the 
Tessel  striking  an  unseen  obttruotlon  and  sinking, 
the  loss  ooourred  through  a  danger  of  naTigatioo. 

[No.  8.] 

Argued  and  Bubmitied  Get.  Ml,  1S90.    Decided 

Noe.  S,  1890, 

APPEAL  from  a  decree  of  the  Circuit  Oourt 
of  the  United  States  for  the  Western  Dis- 
trict of  PennsylTsnia,  dismissing  a  libel  in  ad* 
miralty  in  pereonam,  against  the  owners  of  a 
steam-tug  and  barge,  for  damages  for  the  loss 
of  goods  shipped  by  libelants  uom  Pittsburg 
to  New  Orleans,    ifflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  A.  H«  Clarke*  for  appellant: 

Deviation  must  be  a  necessity,  otherwise  the 
carrier  is  responsible. 

The  Delaware,  81 U.  8. 14  Wall  679(20:  779); 
Park,  Mar.  Ins.  294;  PhmnimF.  Ine.  Oo.  t.  Ooek^ 
ran,  61  Pa.  164. 

An  unnecessaiy  deriatioo  wfll  discharge  the 
insurance. 

Obleev.  Marine  Ine.  Oo.  8  Wash.  0.  0. 169$ 
Daeie  t.  Garrett  8  Bing.  718. 
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The  sboiiness  of  the  time  or  distanoe  of  the 
deviation  is  immaterial. 

Maryland  Jim.  Oq.  ▼•  LeBoy  11  U.  8.  7 
Cranch,  80  (8:  268). 

The  law  applicable  to  deviation  applies 
eonally  to  ana  is  in  full  force  on  all  river  and 
laike  navigation. 

JoUy  V.  Ohio  In».  Co.  Wright  (Ohio)  588. 

It  matters  not  how  short  may  be  the  devi*> 
tion.  nor  how  harmless. 

FemandM  t.  Oreat  Wettem  'Int.  €h.  48  N. 
Y.  671;  Brpwn  t.  Tayleur,  4  Ad.  A  El.  841. 

A  ship  must  visit  ports  in  the  geographical 
order  of  their  distance  from  the  pOTtof  depart- 
ure. 

CUuon  V.  Simmondt,  8  T.  R.  688,  note:  JM- 
loi$  V.  Ocean  Ine.  Co,  16  Pick.  808;  Kane  v. 
Columbian  Ine,  Co.  2  Johns.  264;  Johneon  t. 
New  York  Cent  JS.  Cb.  88  N.  Y.  610:  The  Bee- 
tide,  2  8umn.  667;  Hone  t.  Mutual  8.  Ine.  Co. 
1  Sandf .  187. 

What  is  necessMj  to  constitute  %  custom 
binding  upon  a  shipper?  Going  out  of  the  di- 
rect course  for  freight,  sometimes  followed  and 
at  others  not,  does  not  establish  a  usage  which 
is  binding. 

Manden  v.  Beid,  8  East,  677. 

When  parties  in  the  same  trade  or  business 
differ  as  to  the  existence  of  a  custom  it  cannot 
be  regarded. 

Cctlinge  v.  Hope,  8  Wash.  0.  0. 148. 

It  must  be  known  by  those  it  will  affect. 

Adame  v.  Ottorbaek^  66  U.  8.  16  How.  688 
a4:  806). 

It  should  receive  the  tacit  acquiescence  of  aU 
classes  engaged  in  the  trade  which  it  is  sought 
to  affect  andcontrol. 

Dixon  T.  Dunham^  14  III  824;  Browne,  Us- 
ages and  Customs,  16. 

It  must  be  uniformly  pursued,  uniform  and 
fixed. 

Martin  ▼.  DtiawaTe  Ine.  Co.  2  Wash.  0.  0. 
266;  Wayne  T.  Steamboat  General  Pike,  16 
Ohio,  426. 

An  uni^Basonable  custom  is  not  sustained. 

Coleman  ▼.  Chadwiek,  80  Pa.  81;  Wallaoe  y. 
Morgan,  28  Ind.  890;  Daun  y.  City  nf  London 
Brmery  Cb.  L.  R  8  Eq.  166;  WaUik  y.  Frank, 
18  Ark.  270;  Strong  v.  Qrand  Trunk  B,  Co.  16 
Mich.  206;  Steamboat  Albatrcm  v.  Wayne,  16 
Ohio,  618;  Barrett  v.  WiUiameon,  4  IfoLean, 
688;  WHeon  v.  Bauman,  80  111.  498. 

Meetre.  James  H«  Beed  and  PhUander  0. 
Knox,  for  appellees: 

The  cognizance  of  this  court  in  admiralty 
appeals  is  confined  to  the  questions  of  law  aris- 
ing on  the  record,  and  to  such  rulings  excepted 
to  at  the  time  as  may  be  presented  bjr  a  bill  of 
exceptions  prepared  as  in  actions  at  law. 

The  Abbottf&rd,  98  U.  8.  440  (26:  168);  2%a 
Benefactor,  102  U.  8.  214  (26:  151);  The  Frar^ 
eie  TTrvA*,  106  U.  8. 887(26:  1101);  The  Annie 
LindOey,  104  U.  8.  187  (26:  71*0;  MerehanU 
Mut.  Ine.  Co.  v.  AUen,  121  U.  8.  71  (80:  869). 

The  failure  to  find  the  law  as  requested  by 
appeUant  is  not  error  where  based  upon  the 
facts  proposed  by  him  which  the  court  refused 
to  adopt 

The  Annie  Unddey,  104  U.  8. 188  (26:  718). 

Deviation  Is  a  voluntary  departure  without 
necessity  or  reasonable  cause  nom  the  regnJar 
and  usual  coarse  of  the  voyage. 

Coffin  V.  Neuburyport M.  Ine.  Cb.9Mass.486. 
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Usage  is  the  predominating  test  as  to  devia* 
tion. 

PhUlips.  Ins.  gg  980,  981. 

A  vessel  may  stop  at  usual  places  for  landing 
and  taking  in  passengers  and  goods,  and  for 
other  purposes,  especially  in  river  or  coasting 
passages. 

'  Fhfllips.  Ins.  §  980;  Lowry  v.  Bueeell,  8  Pick. 
860;  Child  v.  Sun  Mut.  Ine.  Co.  8  6andf.  26. 

Usage  will  justify  deflections  and  delay. 

Phillips,  Ins.  ^  1008;  Lockett  v.  MerehanU 
Ine.  Co.  10  Rob.  (La.)  888. 

The  nature  and  object  of  a  voyage  may  jus- 
tify intermediate  voyages  and  sailing  forwards 
and  backwards. 

Phillips,  Ins.  g  1018;  Aehley  y.  Pratt.  16 
Mees.  &  W.  471;  Lotery  v.  BueeeU,  8  Pick.  860; 
Thatcher  y.  MeCuUoh,  Olcott,  871;  Ougier  v. 
Jennim^,  1  Camp.  606;  Bentaloe  v.  Pratt, 
Wall.  C.  0.  68;  Oliter  v.  Maryland  Ine.  Co.  11 
U.  8.  7  Oranch,  490  (8:  416);  BulkLnf  v.  Pro- 
tection Ine.  Co.  2  Paine,  0.  0.  82;  McMaetere 
y.  Penneylvania  .R.  Cb.  69  Pa.  877;  Kingeton 
y.  Knibbe,  1  Camp.  606;  Moxon  y.  Atkine,  8 
Camp.  200;  Pittsburgh  Ine.  Co,  v.  Draw  (Pa.) 
2  W.  N.  0. 194;  Salvador  v.  Hopkine.d  Burr. 
1707;  Vallanee  y.  Dewar,  1  Camp.  608. 

Mr.  Juetice  Blatehlbrd  delivered  the 
opinion  of  the  court : 

This  is  a  libel  in  admiralty,  inpereonam, 
brought  in  the  District  Court  of  the  United 
8tates  for  the  Western  District  of  Pennsyl- 
vania, by  David  Eostetter  and  (George  W. 
Smith,  copartners  as  Hostetter  A  Smith, 
against  R.  C.  Gray  and  the  executors  of  M. 
W.  Beltzhoover,  deceased,  as  owners  of  the 
steam-tug  Iron  Mountain  and  the  barge  Iron- 
sides No.  8,  to  recover  $10,182.76,  with  in« 
terest,  for  damages  sustained  by  the  libel- 
ants, by  the  loss  of  sundry  boxes  of  bitten 
and  other  merchandise  shiuped  bv  the  libel- 
ants  at  Pittsburg  on  board  the  barge  Iron- 
sides No.  8,  towed  by  the  steam-tug  Iron 
Mountain,  to  be  transported  from  Pittsburg 
to  New  (Orleans.  The  libel  was  filed  MarcH 
4,  1880.  The  bill  of  ladinff  for  the  shipment 
was  made  December  6,  1874,  and  the  loss  oc- 
curred December  18,  1874.  The  bill  of  lad- 
ing stated  that  the  articles  shipped  were 
"in  good  order  and  condition,"  and  were  ''to 
be  ctelivered  without  delay,  in  like  good 
order,  at  the  Port  of  New  Orleans,  La.  Otha 
dangers  of  navigation,  fire  and  unavoidable 
accidents  excepted)." 

The  libel  alleged  that  Oray  and  Beltz- 
hoover were  the  owners  of  the  tug  and  the 
barge  at  the  time  of  the  shipment  and  the 
loss ;  that  the  ffoods  were  shipped  on  board 
of  the  baree ;  that  the  tug,  having  the  baree 
and  other  barges  in  tow,  proceeded  down  t£e 
Ohio  River  and  arrived  safely  at  Mt.  Vernon, 
Lidiana,  on  December  17,  1874.  and  there 
took  on  board  of  the  barge  additional  cargo ; 
that  ttie  tug,  instead  of  proceeding  down  the 
river  and  towards  New  Orleans  without  de- 
lay and  in  accordance  with  the  bill  of  lad- 
ing, dropped  or  left  all  of  the  barffea  except 
the  Ironsides  No.  8,  and  wrongfully  and 
without  notice  to  the  libelants  deviated 
fmn  and  abandoned  the  ▼oyage  to  New  Or- 
leans, by  steaming  up  the  Ohio  River  several 
miles  to  the  Town  of  New  Yorir  Landing,  in 
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HendenoB  County,  Kentucky,  and  there  took 
on  boaid  of  the  barge  additional  cargo ;  that, 
on  December  18,  iSli,  the  yoyage  down  the 
riyer  was  again  undertaken,  oy  attempting 
to  pass  for  we  third  time  oyer  the  distance 
between  New  York  Landing  and  Mt.  Vernon ; 
that,  Bhortly  after  leaying  that  landing,  or 
in  rounding  out  therefrom,  or  at  a  point  aoout 
half  a  mile  or  a  mile  below,  and  before  again 
reaching  Mt  Vernon,  the  barge, being  in  tow 
of  the  tug  and  haying  on  board  the  goods  of 
the  libel anta,  struck  some  unseen  obstruction 
and  sa^  In  deep  water,  causing  the  loss  and 
damage  in  question ;  and  that  such  deyiation 
and  temporary  abandonment  of  the  yoyage 
were  contrary  to  the  contract  entered  into  by 
the  bill  of  lading,  and  against  the  law  goy- 
eming  common  carriers. 

The  answer  of  the  respondents  ayerred  that 
the  goods  were  shipped  by  the  libelants 
with  Uie  understanding;  and  knowledge  that 
the  respondents  had  the  right  to  complete 
the  cargo  of  the  barge  at  any  place  between 
Pittsburg  and  New  Orleans  where  they  might 
be  able  to  secure  the  same,  and  to  receiye  and 
discharge  cargo  upon  and  from  the  barge  In 
accordance  with  the  usage  and  custom  of 
trade  and  nayigation  on  toe  Ohio  and  Mis- 
sissippi Riyers.  It  denied  that  the  steam-tug 
and  the  barges  In  tow  of  her  abandoned  their 
yoyage  and  refused  to  proceed  thereon  with- 
out (felay,  and  ayerred  that  with  all  possible 
dispatch  they  took  on  said  additional  cargo 
at  Mt.  Vernon  and  at  New  York  Landing,  to 
which  latter  place,  on  the  Ohio  Riyer,  in  the 
Immediate  yicinity  of  Mt.  Vernon,  the  steam- 
tug  towed  the  barge  Ironsides  No.  8  from 
Mt  Vernon,  according  to  the  usage  and  cus- 
tom of  nayigation  upon  that  riyer,  and  were 
only  preyented  from  proceeding  wiUi  the 
eoods  of  the  libelants  towards  New  Orleans 
by  reason  of  one  of  the  dangers  of  nayiga- 
tion, which  occasioned  th«  loss  of  the  goods 
and  of  the  barge  and  its  contents;  that  It 
was  at  the  time  stated,  and  always  since  the 
transportation  of  goods  l^  means  of  barges 
towea  by  steam  yessels  first  began  on  the 
Ohio  ana  Mississippi  Riyers  and  their  trib- 
utiuies  had  been,  the  onlfonn,  continued, 
general,  and  well  and  publicly  known  usage 
and  custom  of  such  yessels  and  barges  to 
load  partially  at  the  port  of  departure,  if 
that  was  necessary  either  by  reason  of  the 
stage  of  water  or  lack  of  carso,  and  to  take 
on  additional  cargo  at  any  place  where  the 
same  might  be  had  between  the  ports  of  de- 
parture and  destination ;  that,  on  Uie  yoyaffe 
in  question,  the  barge  left  Pittsburg  partially 
laden,  and  arriyed  at  Mt  Vernon  without 
hayine  secured  a  full  cargo ;  that.  In  secur- 
ing additional  caigo  along  the  riyers  nayi- 
gated  m  rouU  to  the  port  of  destination.  It 
was  at  the  time,  and  had  been  since  b^ge 
nayigation  of  those  riyers  began,  the  constant, 
general,  well-known  and  uniform  custom 
and  usage  for  the  owners  or  agents  of  the 
yessels  and  barges  to  land  their  fleets  at  the 
larger,  safer  and  more  oonyenient  landings 
along  those  riyers,  and  there  meet  and  con- 
tract with  shippers  for  the  transportation  of 
their  goods,  and  then  detach  from  the  fleet 
the  barge  or  barges  designated  to  receiye  such 
cargo,  if  the  cargo  was  not  there,  and  send 
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the  barge  or  barges  so  designated  to  the  place 
where  the  cargo  might  be  stored,  whether 
up,  down  or  across  the  riyer,  within  such 
reasonable  distance  as  might  be  reached  with- 
out great  or  unreasonable  delay  or  expense : 
that  Mt.  Vernon  is  a  point  where  shippers 
within  a  radius  of  fifteen  or  twenty  miles 
therefrom  meet  carriers  upon  the  Ohio  Riyer. 
and  is  the  place  where  shippers  whose  goods 
are  receiyea  at  New  York  Landing  meet  and 
contract  with  carriers  for  their  transportation 
to  points  below ;  that  in  pursuance  of  such 
general,  uniform,  constant  and  well-known 
usaffe  and  custom,  the  fleet  of  barges  landed 
at  Mt.  Vernon,  and  the  respondents  there  con- 
tracted with  certain  shippers  whose  goods 
were  at  New  York  Landing,  a  point  between 
two  and  three  miles  aboye  Mt  Vernon,  to 
carry  the  same  to  New  Orleans,  and  detached 
from  the  fleet  the  barge  Ironsides  No.  8,  and 
the  tug  towed  her  to  New  York  Landing,  and 
there  took  on  board  of  her  additional  cargo, 
with  all  possible  dispatch  and  without  un- 
reasonable delay ;  that,  in  rounding  out  to 
leaye  New  York  Landing,  the  barge,  without 
fault,  negligence  or  want  of  skill  on  the  part 
of  those  nayigating  her  or  the  steam-tug.  ran 
upon  and  struck,  in  deep  and  nayigable  wa- 
ter, an  obstruction  unknown,  unseen,  un- 
marked and  in  no  way  indicated,  and  which 
could  not  haye  been  seen,  known  or  ayoided 
by  the  exercise  of  any  degree  of  skill,  care 
or  caution,  by  reason  whereof  the  barfi:e  was 
sunk  and  totally  lost  and  her  cargo  greatly 
damaged ;  that  the  yoyage  was  not  abandoned 
or  wrongfully  deyiated  from,  but  the  action 
of  the  respondents  in  the  premises  was  law- 
ful, customary  and  right,  and  in  accordance 
with  the  established  usage  of  the  trade  in 
which  they  were  plying,  which  usa^e  was 
well  known  to  the  libelants  at  the  time  of 
the  shipment  of  their  goods;   and  that  the 

goods  were  damaged  and  lost  through  one  of 
le  dangers  of  nayigation,  within  the  excep- 
tion of  the  bill  of  ladine. 

An  amendment  to  the  libel  was  afterwards 
filed,  setting  up  that  the  sinking  of  the  barge 
was  not  the  result  of  an  obstruction  in  the 
riyer,  but  was  caused  by  negligent  manage- 
ment on  the  part  of  the  employes  of  the  re- 
spondents, in  that  the  barge,  while  at  New 
York  Landing,  was  oyerloaded  on  her  port 
side  with  sadss  of  com,  so  that  she  grounaed, 
and,  when  pulled  off  by  the  steam -tug,  ca- 
reened to  the  port  side  with  her  cargo,  so  that 
a  breiJL  oocuired  in  her,  causing  her  to  sink. 

The  respondents  answered  this  amendment 
by  a  general  denial  of  its  ayerments. 

The  district  court  made  a  decree  dismiss- 
ing the  libel,  with  costs.  The  opinion  of 
Jwbe  Acheson,  the  district  judge,  reported 
in  11  Fed.  Rep.  179,  sustained  the  defense  of 
usage.  The  libelants  appealed  to  the  circuit 
court  which  court  held  by  Mr,  JtutieeBnd' 
ley,  dismissed  the  libel,  with  costs.  The  cir- 
cuit court  found  the  following  facts  and  made 
the  following  conclusion  of  >aw : 

"1.  On  December  6th,  1874,  the  steam  tow- 
boat  Iron  Mountain,  haying  in  tow  seyeral 
barges  (one  called  Ironsides  No.  8),  putlj 
loaded  with  a  miscellanoous  cargo,  1^  Pitts- 
burg bound  for  New  Orleana.    The  libelants 
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ddpped  bj  tht  barges  2,000  boxes  of  bitten 
ana  eiffbteen  boxes  of  sbowcards,  wbich  were 
pUora  on  Ironsides  No.  8,  the  bill  of  lading 
stipulating  tbat  the  goods  were  'to  be  deliv- 
ered without  delay*  in  like  good  order,  at 
C^^l  the  Port  of  New  Orleans,  La.  (the  dangers 
of  naTigation,  fire  and  unavoidable  accidents 
excepted).'  A  oopr  of  the  bill  at  lading  is 
annexed  to  the  original  libel. 

"a.  The  tow-boat  and  her  barges,  after 
taking  on  additional  carso  at  various  inter- 
mediate places,  arrived  Mt\j  at  Mt.  Vernon, 
Indiana,  810  miles  below  Pittsburg,  and 
landed  to  take  on  freight  at  the  Mt.  vemon 
wharf-boat.  The  proprietors  of  the  wharf- 
boat  had  engaged  for  the  barses  com  which 
lay  piled  in  aSckM  at  two  or  three  farm  land- 
ings on  the  Indiana  shore,  the  furthest  pile 
being  about  two  miles  above  the  wharf -boat. 
The  tow-boat  detached  from  the  fleet  the 
barge  Ironsides  No.  8.  which  was  but  partly 
loaded,  and  proceeded  with  it  up  stream  to 
these  piles.  After  loading  this  com  the  boat 
crossed  the  river  with  the  barge  and  took  on 
com  which  was  offered  at  two  landinn  on 
the  Kentucky  side,  vis..  New  York  Landing, 
About  three  miles  above  the  wharf- boat,  and 
Whitmon's  Landing,  which  is  somewhat 
lower  down.  After  taking  on  the  com  at 
Whitmon*s  the  tow-boat  started  to  retum  to 
her  fleet,  but  while  backing  out  in  the  river 
the  barge  suddenly  took  water  and  soon  sank, 
becoming  a  total  wreck,  the  cargo,  including 
the  libelants*  good^  sustaining  great  dam- 
age. This  occurred  late  in  the  evening  of 
Moember  18,  1874.  A  protest,  signed  by 
the  officers  and  some  of  the  crew,  wss  exe- 
cuted December  88,  1874,  assigning  as  the 
cause  of  the  disaster  that  the  boii  struck  some 
u  nseen  obstruction.  Immediate  notice  by  tel  • 
«gram  of  the  sinking  of  the  barge  with  their 
goods  was  given  the  libelants. 

**  8.  That  it  has  been  the  general  usage  in 
the  Pittsburg  and  New  Orleans  barse  tnule, 
coeval  with  the  commencement  of  ttie  busi- 
ness, and  constantly  practiced  where  cargo  is 
to  be  taken  on  m  fv«l#  to  the  port  of  destina- 
tion at  several  points  in  the  same  neighbor- 
hood, to  land  and  tie  up  the  tow  or  fleet  of 
barxes  at  the  more  commodious  and  safer 
lanaing,  and  detach  from  the  tow  the  barge 
or  bargiBs  designsted  to  receive  such  cargo, 
and  tow  the  same  to  the  several  points  where 
the  cargo  nuiy  be  stored,  whether  up  or  down 
stream  or  across  the  river, 
f  3^1  "4.  That  at  the  time  of  the  sinking  of  the 
barn  Ironsides  Na  8  it  was  the  genml  and 
estulished  usage  for  barges  towA  by  steam 
vessels  ia  the  Pittsburg  and  New  Orleans 
trade,  havinc  cargo  to  receive  at  New  York 
Landing  and  other  points  between  there  and 
Mt.  Vernon,  Indiana,  to  land  and  tie  up  the 
fleet  at  the  latter  place  and  tow  back  for  such 
cargo  the  barge  upon  which  it  was  to  be 
placed,  umI  tlut  the  oourse  pursued  by  the 
Iroo  Mountain  oa  the  occasion  in  question 
was  ia  oooformity  with  such  UMge  of  the 
trade. 

*!L  That  the  usage  so  practiced  at  Mi. 
*Venoii  and  eleewhm,  as  mentioned  in  the 
foregoing  flndinga,  tends  to  cheapen  the  cost 
of  transportation,   facilitates  business  and 
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conduces  to  the  safs^  of  the  whole  tow,  and 
is  therefore  a  reasonable  usage. 

"8.  That  while  the  steam  tow-boat  Iron 
Mountain,  with  the  barge  Ironsides  No.  8  in 
tow,  was  backing  out  from  Whitmoo's  Land- 
ing, and  when  out  in  the  river,  the  barge 
struck  some  unmarked,  unknown  and  hidden 
object  below  the  surface  of  the  water,  wbich 
caused  her  to  take  water  and  sink,  and  this 
without  negligence  on  the  part  of  the  tow- 
boat,  or  on  the  part  of  the  owners  of  the  tow- 
boat  and  barge,  their  agents  or  servants ;  and 
that  it  was  an  unavoidable  accident 

"The  conclusion  of  law  from  the  foregoing 
facts  found  is,  that  the  respondents  were  not 
liable  to  the  libelants  for  the  loss,  damage 
and  injury  complained  of  in  the  libel,  and 
that  the  libel  should  be  dismissed.' 

After  the  decree  of  the  circuit  court  was 
made,  George  W.  Smith  died,  and  Hostetter, 
as  surviving  partner  of  the  firm,  appealed  to 
this  court  from  the  decree  of  the  circuit 
court.  Since  the  appeal  was  taken  Hostetter 
has  died,  and  his  administrator  has  been 
substituted  as  a  party,  and  Qrav  has  died, 
and  his  executors  have  been  substituted  as 
parties. 

The  only  questions  presented  to  us  by  the 
counsel  for  the  libelants  for  consideration 
are  as  to  what  constitutes  a  deviation  from 
the  voyage,  and  what  a  custom  or  usage 
binding  upon  the  libelants.  No  question 
of  fact  Is  open,  because  we  are  concluded  bv 
the  facts  found  by  the  clrouit  court.  TXi 
QimelU,  128  U.  S.  474,  484  [88:  490,  480], 
and  cases  there  cited. 

The  flndings  of  UeX  are  distinct  and  spe- 
cific that  *  it  has  been  the  general  usage  in 
the  Pittsburg  and  New  Orleans  barge  trade, 
coeval  with  the  commencement  of  tne  busi- 
ness, and  constantly  practiced  where  cargo  is 
to  be  taken  on  #i»  rouU  to  the  port  of  destina- 
tion at  several  points  in  the  same  neiffhbor- 
hood,  to  land  and  tie  up  the  tow  or  fteet  of 
barges  at  the  more  oommodlous  and  safer 
lanaing.  and  detach  from  the  tow  the  barge 
or  bar^  designated  to  receive  such  cargo, 
and  tow  the  same  to  the  several  points  where 
the  cargo  may  be  stored,  whether  up  or 
down  meam  or  across  the  river;"  that  "al 
the  time  of  the  sinking  of  the  barge  Iron- 
sides Na  8  it  was  the  general  and  established 
usage  for  barges  towed  bv  steam  vessels  ia 
the  Pittsburg  and  New  Orleans  trade,  havinc 
cargo  to  receive  at  New  York  Landing  and 
other  points  between  there  and  Mt.  Vernon, 
Indiana,  to  land  and  tie  up  the  fleet  at  the 
latter  place  and  tow  back  for  audi  cargo  the 
barge  upon  .which  it  was  to  be  placed,  and 
that  the  course  pursued  by  the  Iron  Mountain 
on  the  occasion  in  question  was  in  conform- 
ity with  such  usage  of  the  trsde  ;*  that  *ths 
usage  so  practiced  at  Mt.  Vemon  and  else 
whm,  as  mentioned  in  the  foregoing  flnd- 
ings, tends  to  cheapen  the  cost  of  transporta 
tion,  fadlitatea  business  and  oonduces  to  the 
safety  of  the  whole  tow,  and  is  therefoce  a 
reasonable  usace;*  that,  "while  the  steaa 
tow-boat  Iron  Mountain,  with  the  barge  Iron- 
sides No.  8  in  tow,  was  backing  out  froon 
Whitmoo's  Landing,  and  when  est  in  the 
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tWer,  the  barge  stnick  some  unmarked,  un- 
Imown  and  hiculen  object  below  the  surface  of 
the  water,  which  causied  her  to  take  water  and 
sink,  and  this  without  negligence  on  the  part 
of  the  tow-boat,  or  on  the  part  of  the  owners 
of  the  tow-boat  and  barge,  their  agents  or 
servants ;  and  that  it  was  an  unavoidiable  ac- 
cident" 

The  only  question  presented  is,  whether 
the  conclusion  of  law  made  by  the  circuit 
court  from  the  foregoing  facts,  that  the  re- 

Sondents  were  not  flable  to  the  libelants  fbr 
e  loss  and  damage  in  question,  was  Justi- 
fied by  those  facts.  On  this  point  we  en- 
tirely concur  with  the  circuit  court  It  is 
true  that  that  court  does  not  find  directly  as 
a  fact,  what  is  averred  in  the  answer,  that 
the  usage  in  question  was  well  known  to 
the  libelants  at  the  time  their  goods  were 
shipped ;  but  it  does  not  find  to  the  contrary, 
thus  leaving  for  consideration  the  question 
of  law,  whether  the  existence  of  such  a  usage 
as  is  found  as  a  fact  is  to  be  presumed  con- 
clusively to  have  been  known  to  the  libel- 
ants, so  as  to  have  formed  part  of  the  con- 
tract of  carriage  created  by  the  bill  of  lading, 
and  to  control  its  terms,  and  to  have  made 
the  accident  which  caused  the  loss  of  the 
goods  of  the  libelants  a  danger  of  navigation 
and  an  unavoidable  accident,  excepted  In  the 
bill  of  lading.  It  was  distinctly  found  by 
the  circuit  court  to  have  been  "an  unavoid- 
able accident** 
£40]  A  deviation  is  defined  to  be  "a  voluntary 

departure,  without  necessity  or  reasonable 
cause,  from  the  regular  and  usual  course"  of 
a  voyage,  in  reference  to  the  terms  of  a  pol- 
icy of  marine  insurance ;  but  it  is  no  devia- 
tion, in  respect  to  such  a  voyage,  to  touch 
and  stay  at  a  port  out  of  its  course,  if  such 
departure  is  within  the  usage  of  the  trade. 
Oqmn  V.  Neuburifport  M.  Ins,  Sb.  0  Mass.  486, 
447;  Bentaloer.  PraU,  Wall.  0.  0.  58;  BuUc- 
Uu  V.  PnfUction  Im,  €h.  2  Paine,  0.  0.  88 ; 
OUter  V.  Mmland  Im.  Oo.  11  U.  6.  7 
Cranch,  487,  ^1  [8 :  414,  4151 ;  CMufMan 
In$,  Oo.  V.  OaUett,  25  U.  8.  12  Wheat  888 
887,  888  [6 :  664,  668,  687]  ;  OraeU  v.  MaHnt 
In:  Oo.  12  U.  8.  8  Cranch.  75,  88  [8 :  492, 
425]  ;  OhOd  v.  Bun  Mut.  Int.  Oo.  8  Sandf . 
26 ;  LoduU  t.  MereKanU  In$.  Oo.  10  Bob. 
(La.)  889;  Vattanee  v.  Jkwof^.  1  Camp.  508; 
Ougtor  T.  Jenningo,  Id.  506;  KinoiUm  v. 
Knibbo,  Id.  508;  ifonm  v.  AUdno,  8  Camp. 
200;  AilMddr V.  JE&pUiM,  8 Burr.  1707 ;  Phil- 
lips, Ins.  §g  980,  WT.  1008. 

The  same  doctrine  is  applicable  in  the  case 
of  a  bill  of  lading,  even  though  the  usage 
be  not  known  to  the  particular  shipper,  if  it 
be  established  as  a  general  usage.  Phillips, 
Ins.  Sg  980,  1008:  TluUehni7kt(Sai6lL  of- 
cott,  m,  869,  870;  Lmn  v.  BumOl,  8  Pick. 
860,  862:  MeMatton  t.  Bmntifkania  R  Oo. 
69  Pa.  874;  PtMmg  Ai.  Okr.  Draoo  (Pa.) 
2  W.  N.  a  194.  O 

It  is  well  settled  thai  parties  who  oontrmot 
oo  a  subject  matter  coDceniing  which  kaown 
usages  prevail,  inoorporata  sodi  usafss  by 
Implication  into  their  agreemeati,  If  nothing 
Is  said  to  the  contrary.  BMnmm  t.  IMM 
BUiUo,  80  U.  a  It  WalL  868,  866  [20:  668, 
654. 
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The  contract  in  the  bill  of  lading,  that 
the  goods  are  to  be  delivered  at  New  Orleans 
"without  delay,**  is  qualified  by  the  excep- 
tion of  *'the  dangers  of  navigation**  and  "un- 
avoidable accidents;**  and  if  the  navigation 
was  in  its  course  according  to  the  usage  of 
the  trade,  as  is  found  to  be  the  fact,  the  loss 
in  question  occurred  through  a  danger  of 
navigation.  Wettem  Dramp.  Oo.  v.  JDoftner, 
78  IL  8.  11  Wall.  129  [20: 160]  ;  The  JPhwr^ 
ite,  2  Biss.  502;  WHUami  v.  Grant,  1  Conn. 
487. 

The  claim  made  in  the  amendment  to  the 
libel,  that  the  sinking  of  the  barge  was 
caused  by  negligent  loadinff  of  the  sacks  of 
com,  is  covered  by  the  finding  of  fact  that 
the  sinking  took  place  without  negligence 
on  the  part  of  the  steam-tug  or  her  owners  or 
their  agents  or  servants,  and  was  an  una- 
voidable accident 

Ths  doerm  qf  tko  Otroidt  Oowri  it  t^fflnned. 


TAB  WASHmGTOK  HABKBT  COM- 
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THB  DI8TRICT  OF  COLUMBIA  r  al. 

<8eaa  a  Beporter^ad.  S«,SS.i 

Appeal,  whem  ditmiited  wUhout  eoeii. 


a  salt  is  brought  to  restrain  the  Mia  of 
prupertj  for  street  aaMsments  and  to  annul  and 
cancel  certain  tax-Ueo  certificates,  and  the  asnn- 
menti  and  certificates  have  been  annulled  and 
canceled  by  the  court  below  after  the  appeal  to 
this  court  tbe  an>eal  will  be  dismlMed  wltboui 
costs  to  either  paitj. 

[No.   10.] 

BubmiUed  Oei.  91, 1890.    Decided  Oei.  i7,  lS9a. 

APPBAL  from  tbe  Buprema  Court  of  the 
District  of  Columbia.    Diemimd. 
The  facts  sie  stated  in  the  opinion. 
Mr,  WlUiaas  BinMgr  'or  appellant 
Meetrt.  0«o«  C.  Hfcaeltga   and   8.  T.. 
ThoBUM  for  appell< 
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Ftr  OorUwit 

This  is  an  appeal  from  the  decree  of  the 
Supreme  Court  of  the  District  of  Columbia 
dismissing  tbe  bill  of  complaint  filed  by  appel- 
lant theron,  the  object  of  the  bill  havug  been 
to  restrain  the  defendants  from  selling,  or 
attempting  to  sell,  certafai  property  of  com-  [4 
plainanty  on  account  of  ootain  assessments 
for  street  improvements,  and  also  to  cancel 
and  annul  two  taz-Uen  certificates  therein 
named;  and  counsel  for  appellant  having  stated 
in  open  court  that  such  assessments  and  lien 
certmcates  have  been,  pending  this  appeal, 
quashed  and  annulled  at  law  by  tbe  8upfeme 
OocDt  of  the  District  of  Columbia,  and  thai 
only  the  disposition  of  costs  is  involved  herein,  • 
a  6  ordered  thai  eaid  t^eal  be  diemieeed  iei$h 
eeii  eeelM  to  tifkar  tkirSM. 

lt7U.& 
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LA  COKFIANCB  COMPAONIB  d'A88UB> 
ANOS  CONTRE  flNOBNDIB,  J%f. 
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JOHN  a  HALL. 


•ult«  ADd  wben  tlie  rvmoral  wm  attod,  of 
dhrefw  oltteeiMliip  M  authorlMt  tte  ramoralof  ft 
MiMe  from  a  •tale  eomt  to  tba  Unttad  Slitat 
ofrenlt  court  doemotappeArftfltoiiiftttTOljInlbe 
petlUoo  for  ivmoTftl  or  totbo  fooord,  tbo  Jnd^ 
BODt  will  bo  roTtnid  wltb  ooilit  aod  tbo  oanw 
remlttod  to  tbo  clroult  ooort^  wltb  diraoliOB  to 
VMUuid  It  to  tbo  ifeito  ooiirtk 

JKo.  11.] 
Argutd  amd  d^ikmUUd  Oti,  91.  MO.    IkMii 

Jfdf .  $,  1890. 


I 


N  ERROR  to  the  Oircolt  Ooui  of  the 
United  Stated  for  tbe  BMtern  Diatriot  of 

If  iMoari,  to  rerlew  a  soU  agaioat  Hall,  de- 

feodaDt,  apoo  bit  bond  m  amit  for  plaintiff. 

for  a  failure  to  pi^  to  plaintiff  mon^  leoelTed 

l^  him  aa  agent    Rmirmd. 
Tbe  facta  are  stated  in  tbe  opinion. 

JfdMfV.    ClUM*  B»  Al0KMld#F  aDd   JUbi 

J.  MeCook  for  plaintiff  in  error. 

Mr.  CMtmi  CMipbttU  for  datodant  In 
enor. 
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Tbia  action  waa  commenced  bj  plaintiff  in 
error  in  a  state  ooort.  and  remored  to  tbe  Olr- 
cult  Ooort  of  tbe  United  States  for  the  Baaiem 
District  of  Miasoari  upon  petition  of  tbe  de- 
feodanl»  on  tbe  groond  that  tbe  plaintiff  was 
an  alien  and  citizen  of  France  and  tbe  defend- 
ant  a  dtiaen  of  MIssouiL  Tbe  ezistenoe  of 
such  diverse  dtlaenship  at  tbe  commenoement 
of  tbe  salt,  as  well  as  wben  tbe  remoTal  was 
asked,  did  not  appear  afllnnatiTely  in  tbe  peti> 
tioo  for  remorai  or  in  tbe  reoora  wben  that 
was  iUed. 

We  are  compelled  to  rerefse  tbe  tadgmenti 
with  costs,  and  remit  tbe  cause  to  tbe  drcalt 
court,  with  a  direction  to  remand  to  tbe  state 


court  8Umn$  t.  IficMi.  180  U.  a  280188: 
814]:  Orthart  t.  OMo  SM.  E.  Ck  181  UT  a 
840  m:  144];  /ddten  ▼•  JAm,  188  U.  a  87 

Ordirvd  flsotrdteelK. 


ABRAHAM  SHSNFDELD.  AffL. 

THS  NASHAWANNUOK  MAKUFAa 
TURINO  OOMPAKT  r  au 
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that  snspende^eods  of 
made,  and  In  sntistantlaHy  tbe  i 
flat  button  ends  bad  lieen  Buide  for  tbe  parposs 
of  flMteolDff  or  ■eoartaffotbvartlQlss  of  wsMteff 
apparel  than  troueeia. 
H  Tbeoonnaotloooftbeepdtothosttaohlngpteoe 
favo  no  pattotable  obarsoter  to  tbo  loopaod 
old,  as  wee  tbe  attaobmeot  to  tbo  booktai  nor 
anj  new  mode  of  operatloD  prodnoed  bf  tb04 
binatlon  of  tbe  dsTkne  In  thto  aitlela. 

[Ko.  lOJ 


Argm^  OcL  91, 1S90. 
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APPEAL  fhMn  a  decree  of  tbe  Oircolt  Ooort 
of  the  United  States  for  tbe  Soutbem  Die- 
triot  of  New  Yoric,  dismissinff  a  salt  for  in- 
fringement of  letters-patent  granted  to  Abr^iam 
Sbenfleld  for  an  improrement  insoq^eoder  bat* 
toostn^M. 


StMmont  bj  Jip.  (M^/«ifteF«IUrt 
This  Is  an  sppeal  from  a  decree  of  tbe  Olr- 
coit  Ooort  of  the  United  States  for  tbe  Sooth- 
em  District  of  New  York,  dismisdng.  with 
costs,  appellant's  bin  of  complaint  Died  for  In- 
frinmnent  of  letters  patent  granted  to  him, 
dated  NoTcmber  0, 1876»  No.  108.855,  for  an 
improrement  in  "suspender  botton  strspsw** 
Tbe  cause  was  heard  opon  tbe  pleadings  and 
proofs.  Tbe  opinion  t^  Shipman,  Jl,  will  be 
foond  reported  in  87  Psd.  Rep.  806.  88  Blatdif. 
041. 

Tbe  speeWcstion  and  dalm,  with  lafaiicss 
to  tbe  drawinga,  were  as  foUowat 

"Sospender-ends  bare  been  made  of  leafhsr. 
felt  lean  and  similar  material,  with  a  botton- 
bole  cot  in  tbe  same,  and  in  most  instances  the 
materish  have  been  pasted  together,  in  addi- 
tion to  lines  of  stitclung  sorroonding  tbe  but- 
ton-hole. 

"8oq)ender-ends  ha?e  alao  been  made  of  a 
round  cord,  with  the  ends  turned  back  and 
fastened  to  form  loops;  bot  Uiis  round  cord  is 
objectionable,  aa  it  does  not  lie  flat  against  the 
person  or  beo«atb  tbe  bottoosw 

"  I  make  uae  of  a  suspeiKler-end  made  of  a 
dooble  flattened  cord  or  mp,  bent  aroond  into  a 
loo|^  and  onhed  together.  leaTing  sufllcieot  of 
tbe  loop  open  to  form  the  bottoi^boleu  At  tba 
other  end  tbe  soipeoder-eod  is  imlted  to  a 
bodLle  or  daro  bj  a  loop,  or  folded  piece  of 
leather,  or  other  material  sthcbed  to  the  sos- 
penderend.  M j  sospender-end.  made  as  afore- 
said, is  a  new  and  Terj  useful  artide  of  mano- 
factors. 

"  In  tbe  drawing:  FIgors  1  is  a  Dermcttre 
Tiew  of  tbe  sospender  completa,  ana  Fig.  8 11- 
lostratei  tba  mode  of  malong  tbe 
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'*Tbe  straps  «  and  bodtlead  of  tbe  sospender 
are  of  anj  oaoal  or  desfaed  character,  and  tbe 
SQspendereada  s  are  ncelTed  between  tbe  at- 
tading-piecea  <  and  lulted  bj  eewing  or 
otbennBa.  Bacbaospender^ndisformedcf  a 
flattened  cord  or  strip  f <dded  to  form  tbe  bQ»> 
tOD^iole  loop  8,  and  the  edges  onitad  tocetber, 
as  at  8,  so  as  to  lasft  tbe  nacsssaiy  opsobg  for 
tbabottoo. 

*<  Tbe  cord  or  strip  of  flat  aalMial  is 
poosd  of  silk,  Imb,  ootloo,  wonted  or 
aoitabia  threads,  or  a  miitnre  of  two  or 
and  tba  tbrsMla  ars  wofan,  braided,  knitted. 
crodMlod  or  otherwise  laid  op  iBlo  tbe  fdrm  of 
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«  oomplete  flat  cord  or  strip,  and  when  the  strip 
is  folded  to  form  the  button-hole  loop  the  seam 
at  8  may  be  made  by  sewiDs ,  knitting,  crochet- 
ing or  otherwise;  or  the  knitting  or  crocheting 
is  commenced  at  the  central  line  8,  and  ex- 
tended at  both  sides  thereof  and  around  the 
button-hole  by  the  successiye  ranges  of  inter- 
locked loops. 

'This  suspender-end  can  either  be  made  by 
liand  or  by  machinery. 

"I  claim  as  my  invention — 

'*The  saspender-end  made  of  a  flat  cord  or 
«trip  of  fibrous  material,  bent  into  a  loop,  laid 
flatwise,  united  at  the  inner  edges  8,  and  con- 
oected  to  the  attaching-pieces  c2,  as  set  forth.'' 

It  was  stipulated:  "That  prior  to  the  year 
1870  there  had  frequently  been  publicly  used  in 
the  manufacture  and  wearing  of  cloaks  and 
Jackets  button-loops  formed  of  flat  braid  bent 
edgewise  upon  itself  and  sewed  together  at  the 
meeting  edges,  leaving  an  opening  for  the  but- 
ton-hole  at  the  bend;  that  the  ends  of  the  braid 
in  such  button-loops  were  permanently  attached 
to  a  button  or  like  device  which  was  afiSxed  to 
one  side  of  the  body  of  the  garment,  and  that 
the  button  loop  bela  the  garment  together  by 
being  buttoned  onto  a  button  or  like  device 
•ewed  to  the  other  side  of  the  garment,  and 
that  when  in  use  the  braid  forming  the  button- 
loop  rested  under  the  button,  and  that  such 
braids  were  made  by  machinery." 

Various  letters-patent  were  put  in  evidence 
on  defendant's  behalf,  as  follows:  to  H.  F. 
Briggs,  No.  6,665,  dated  May  16,  1848,  for 
"  Improvement  in  Shoulder  iBraces; "  to  J. 
Hotcbkiss,  No.  8.606,  dated  December  28, 1861, 
for  "Improvement  in  Suspenders;"  to  J.  Uotch- 
kiss.  No.  11,160.  dated  June  27, 1864,  for  "im- 
provement in  Manufacturing  Suspender-Ends;" 
to  D.  W.  Canfield,  No.  87,149,  dated  Decem- 
ber 16,  1862,  for  "Improvement  in  Combined 
8houlder-Brace  and  Suspender;"  to  A.  W.  Up- 
ton, No.  47.848,  dated  April  18, 1866,  for  "Im- 
Srovement  in  Suspenders;"  and  to  T.  J.  Flagg, 
To.  144,970,  dated  November  26,  1878,  for 
"  Improvement  in  Suspenders."  There  also 
appeared  in  evidence  a  description  and  illustra- 
tion of  crocheted  towel  loops,  from  Harper's 
Baaar  of  September,  1868,  and  an  extract  from 
the  same  publication  of  July,  1871,  with  a  de- 
sign showing  a  crocheted  suspender-end  united 
at  the  inner  edges  ]ust  above  the  button-hole 
and  attached  to  a  crocheted  attaching  piece. 

Mr,  E.  N,  DiekersoB*  for  appellant: 
The  utility  of  the  change,  as  ascertained  by 
its  consequences,  if  the  real  practical  test  of 
the  suffldency  of  an  invention.  Where  the 
utility  is  proved  to  exist  in  any  degree,  a  suffi- 
ciency of  invention  to  support  the  patent  must 
be  presumed. 

Smith  V.  Qoodyeair  Denial  VuleaniU  €h.  98 
U.  S.  496  m;  964);  Thai^  v.  Spaulding,  27 
Fed  Rep.  66:  8tray$$  v.  King,  18  BUUchf.  88; 
Lindeay  v.  /9Mn,  10  PVd.  Rep.  908;  Bogart  v. 
Hindi,  26  Fed.  Rep.  149;  mrang  v.  NMe,  6 
Blatchf.  477;  CMulaid  Mfg.  Oo.  T.  OhreUihian 
C.  ^0.  Oo,26  Fed.  Rep.  iSH;  PaUmer  r.  Jckne- 
ion,  84  Fed.  Rep.  887. 
Mr.  William  A*  Jeiiaer»for  respondents: 
The  combination  of  old  devices  in  a  new  ar- 
tlck  without  producing  any  new  mode  of  oper- 
atioo  is  not  in  Invention. 
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Thampeon  v.  Boieeetier.  114 U.  a  1  (29:76); 
VinUm  v.  Hamilton,  104  U.  a  486  (26:807); 
HaU  V.  Macneale,  107  0  S.  90  (27: 867);  Bwrt 
V.  Btory,  188  U.  S.  849  (88: 647). 

Mr.  07iKf«/iMft^  Fuller  delivered  the  opin- 
ion of  the  court: 

The  suspender-end  of  the  appellant's  patent 
is  a  button-loop  of  flat  cord  or  strip  of  fibrous 
materia]  "bent  edgewise  upon  itsen  and  sewed 
together  at  the  meeting  edges,  Icavincr  an  open- 
ing for  the  button-hole  at  the  bend,"  as  de- 
scribed in  the  instance  of  cloak-button  loops 
made  of  flat  braid.  It  appears  from  the  speci- 
fication, stipulation  or  proofs  that  suspeoder- 
ends  of  round  cord,  with  the  ends  turned  back 
and  fastened  to  form  loops,  were  known  when 
this  patent  was  procured, as  were  also  suspender- 
ends  of  flat  material  and  with  the  inner  edges 
united  by  stitching,  or  by  a  clamp,  ]ust  above 
the  button-bole,  so  as  to'  form  it.  The  prior 
patents  and  the  crocheted  towel  loops  and  sus- 
pender-<%nds  also  illustrate  the  common  practice 
of  uniting  the  suspender-ends  to  attaching 
pieces  of  leather  or  cloth. 

We  agree  with  the  learned  Judge  holding  the 
circuit  court,  that  it  did  not  involve  invention 
"to  make  a  suspendei-end  of  flat  cord  in  sub- 
stantially the  same  way  that  suspender-ends  of 
round  cord  had  been  made,.an(i  in  substantially 
the  same  way  in  which  flat  button-ends  had 
been  made  for  the  purpose  of  fastening  or  se- 
curing other  articles  of  wearing  apparel  than 
trousers."  The  connection  of  the  end  to  the 
attaching  piece  gave  no  patentable  character  to 
the  loop  and  was  old,  as  was  the  attachment  to 
the  buckle,  nor  was  any  new  mode  of  opera- 
tion produced  by  the  combination  of  the  de- 
vices in  this  article. 

The  deerte  qf  lAe  Circuit  OauH  i$  affirmed. 


SIMON  FLORSHEDC  bt 

V. 

GUSTAY  SOHILUNO. 

(See  &  a  Reporter's  ed.  64-7BJ 

Patenti  far  ecreeU  and  foree,  void  euperier 
articU-^meehanieal  eMl^ombinoHok'-otd 
devieee. 

L  The  patents.  No.  S88,100i,  for  an  Improvemeot 
In  corsets,  and  No.  288401*  fOr  an  Improvement 
in  elaslto  gores,  ffusBets  and  sections  for  wearing 
apparel,  which  were  Issued  to  Simon  Florshelm 
and  Thomas  H.  Ball,  Februarj  SB,  1881,  are  void 
for  want  of  novelty,  except  the  last  two  claims  in 
No.f8840L 

8.  The  substitution  of  one  material  for  another, 
which  does  not  involve  change  of  method  nor  d^ 
veiop  noveltj  of  use,  even  though  It  maj  result 
ina  superior  article,  is  not  necessarHv  a  patents 
ble  invention.  In  this  partloolar  tnetanoe  the 
substitution  Itself  was  not  new. 

&  The  grouping  of  the  springs,  as  ihej  appear  in 
patent  No.  288«1Q0.  is  not  an  invention,  but  is  a  mete 
matter  of  mechiwiical  Judgment,  the  natural  out- 
growth of  the  development  of  meohanlcal  sUn, 
as  distinguished  from  Inveotton. 

4.  The  combination  in  this  corses  of  the  prior  iiw 
ventions  secured  and  put  into  ose  by  prior  pal^ 
ents,  making  it  a  superior  and  cbeaper  arttole,li 
not  itself  a  patentable  Invsotioo. 

1S7  V.  & 
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«.  TiMoombliMitloii  of  oUderloM  Into  anew  ar. 

tiole,  wUhoiit  prodQOliiffaiijiiew  mote  of  oper- 

ctkm,  it  not  iBTWitloo. 

[No.  88.] 
Arg^$d(ki.91.iM,mO.   Deeid0dN€>^lO,189O. 

APPEAL  from  a  decree  of  the  Circuit  Cooit 
of  the  United  Statea  for  the  Northern  Dia- 
trict  of  Dlinoia,  diamiadng  a  euit  in  equity  for 
the  infringement  of  lettera-patent  for  an  im- 
pioTement  in  coraeta  and  in  elastic  gorea,  gua> 
aeia  and  aectlona  for  wearing  apparaL    Af- 


The  facta  are  stated  in  the  opinion. 

Mr.  ImIm  Cotmni,  for  appellanU: 

The  old  pnhlication  or  patent  most  contain 
each  a  complete  and  full  deacripUon  of  the 
thing  patented  as  to  enable  one  skilled  in  the 
art  to  make  the  oatented  thing  from  it,  without 
reference  to  the  later  patent. 

Eamm  t.  Andrew,  122  U.  a  40  (80: 1064); 
Sir^our  T.  Otbame,  78  U.  8. 11  Wall.  616  (20: 
3^);  Oohn  ▼.  Unitsd  8tate$  Ccrmi  Co.  08  U.  8. 
8W  (23:  007);  DwnUcn  t.  Fa^m*  MOUng  Co. 
108  U.  8.  466  (27:  789). 

It  is  a  good  defense  to  prore  that  a  part  of 
the  entire  luTention  ts  found  in  one  prior  pat- 
ent, printed  publication  or  machine,  and  an- 
other part  in  another. 

Park9i.  Booth,  109  U.  a  104  (26:  67);  BaU$ 
T.  Cm.  08  U.  8. 81  ^25:  68);  Joknton  t.  FMu- 
Second  Street,  ICdSLlf.  Au.  it.  Cb.  88  FM. 
Hep.  400. 

Mr.  L.  L.  Bond*  for  appellee: 

The  original  application  for  letters-patent 
<witb  its  accompanying  drawings  and  model) 
illed  by  an  inventor  should  poaiess  great  weight 
in  showing  what  hia  iuTcntion  really  waa. 

EarU  y.  Sawyer,  4  Mason,  0;  Hogg  ▼.  JEWmt- 
«m^7  U.  a  6  How.  486  (12:  626);  ChiMgo  d 
N.W.  K  Co.  T.  A^ifli,  07n.  8.  664(24: 1068). 

That  woven  corset  tubes  or  pockets  are  old, 
aee  Cohn  ▼.  United  8tate$  Coreet  Co.,  08  U.  a 
866(28:007). 

Changing  or  subatituting  material  la  not  in* 
▼ention. 

BotekkiM  T.  Greenwood,  62  U.  a  11  How. 
848  at:  688);  EiekeY.  ^Img, 86  U.  a  18  Wall. 
670  (21:  862);  Terhuney.  PkOUpe,  00  U.  8. 608 
<26: 204);  Stow  ▼.  Chicago,  104  U.  8. 647  (26: 816). 

It  ts  not  iuTention  to  transfer  a  device  from 
one  object  or  use  to  another. 

Roper  Y.  Rath,  182  U.  a  201(88: 822);  Thateh^ 
er  Heating  Co.  t.  Burtie,  121  U.  8.  206  (80: 
046):  Marehand  t.  Bmken,  182  U.  a  106  (88: 
882):  Comptanter  Pittemt,  00  U.  a  28  Wall 
224  (28:  170);  MiUer  ▼.  Bridgeport  Braee.  Co. 
104  0.  8.  860  (26:  788);  Ftarte  t.  Multitrd,  102 
U.  a  112  (26:  08);  BotUeter  ▼.  Benedia  d  B. 
Mfg-  Co.  118  U.  a  60  (28:  OOlh  Oaweon  r. 
€/rand8t.  P.  P.dF.R  Co.  107  U.  a  648  (27: 
676),  and  caaea  there  dted;  Heald  t.  A^  104 
U.  a  766  (26:  016). 

An  interference  proceeding,  or  other  nrooeed* 
tog  in  the  Pfttent  OiBoe,  doea  not  won  an  ea> 

AMdrewoY.  Boeeg,  124  U.  a  604(81:  697). 

A  reference  to  several  patents  or  prior  nm- 
chinea  showing  parte  of  a  combination  may  ha 
liad  for  the  purpose  of  sbowing  that  there  waa 
DO  invention  in  potting  the  parts  into  their  new 
relation  with  eaoi  other. 

Gardner  v.  Here,  118  U.  a  102  (80:  168)l 
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When  relating  to  a  machine  or  process  for 
producing  a  given  article,  better  or  cheaper 
may  be  considered,  but  wben  they  relate  to  ih« 
things  produced,  they  are  never  considered. 

Smith  V.  NiehoU,  &  U.  8.  21  Wall  110  (22t 
667);  Crouch  v.  Boemer,  108  U.  8. 707(26: 426): 
Tuck^  Y.  Spaulding,  80  U.  a  18  Wall  W 
(20:  616);  Curtis,  Ft.  Sg  72,  78. 

Mr.  Juetice  Lamar  delivered  the  opinloo  of 
the  court: 

This  is  a  suit  in  equity  brought  in  the  Clr> 
cnit  Court  of  the  United  Sutes  for  the  North- 
ern District  of  Illinois,  by  8iroon  Florsbeim 
and  Thomas  H.  Ball  against  Gustav  Schilling, 
for  tbe  alleged  infrinfrement  of  letters-patent 
Nos.  288, 100  and  288,101,  the  first  of  wbicb  waa 
for  an  "improvement  in  corsets,"  and  tbe  second 
for  an  "improvement  in  elastic  gores,  gusseta 
and  aectioos  for  wearing  apparel,**  both  of 
wbicb  were  issued  to  the  complainants  Febru- 
ary 22, 1881,  on  applications  filed,  respectively, 
August  12  and  July  16,  1880,  the  invention  in 
each  purporting  to  nave  been  made  by  the  coa»> 
plaicant  Florsheim. 

Tbe  material  parte  of  the  specification  in  No. 
288,100,  and  iu  claims,  are  as  follows: 

'The  object  I  have  in  view  is  sudi  an  im- 
provement upon  the  corset  shown  in  tlie  patent 
granted  November  26,  1870.  to  Gustav  Schil- 
ling and  myaelf,  tbat  wbile  the  same  will  poa> 
seas  all  of  the  advantagea  obtained  by  the  uae 
of  the  covered  and  grouped  n>etal  spiral  springs 
it  will  allow  an  eader  and  more  equal  expan- 
sion of  Uie  entire  ooraet,  wUl  adapt  itself  mora 
perfectly  to  the  form  of  the  wearer,  and  will 
Setter  supply  the  popular  want,  in  tliat  it  will 
bave  means  for  lacing  the  ooraet  at  the  back. 
The  improved  coraet  alao  includea  a  better  and 
cbeaper  method  of  aecorinff  the  sprinn  and 
fcMining  the  groupa,  whereby  the  elastic  aeo- 
tiona  can  be  atitched  in  place  on  a  machine 
without  interfering  with  tbe  springs,  and  tha 
elaatidty  of  the  aectiona  cannot  ha  Injured  by 
the  stitching. 

"My  invendon  cooslsta  in  the  peculiar  meana 
for  accomplishing  this  object,  aa  fully  hereitt- 
after  explained,  imd  pohited  oot  by  the  daima. 

"In  tne  wxxNnpanying  drawinga.  forming  a 
part  hereof,  figure  1  ia  a  view  of  the  corset  in 
position  from  the  front;  Fig.  2,  a  similar  view 
from  the  rear;  Pig.  8,  an  elevation  of  a  portion 
of  one  ride  of  the  coraet,  showing  one  of  tha 
elastic  side  sections;  Fig.  4,  a  detail  view, 
showing  the  preferred  way  of  arranging  ana 
forming  the  springs  of  a  group,  one  side  of  tha 
covering  cloth  bang  remov«^;  and  Fig.  6,  a 
vertical  aection  through  a  portion  of  one  of  the 
dartic  side  sectiooa  of  the  ooraet 

"Like  letters  denote  corresponding  parte  in 
sU  thefigurea. 

"The  corset  la  compoaed  nf  two  separable 
parts,  A  B,  which  are  aecored  together  at  tha 
front,  as  usoal,  by  studs  and  loops,  and  at  tha 
back  have  eydeU  for  reodvinc  bdnga.  Tha 
central  sections,  C  D,  at  the  siaes  of  the  corset, 
which  extend  from  under  the  anna  down  over 
the  hips,  instead  of  being  made  aa  nsual,  are 
constructed  of  two  layers  or  thicknesses  of 
doth  or  other  material,  wbich  thicknesses  are 
sewed  or  woven  toeeiher  a  portion  of  their 
wklth  to  form  horiiontal  tubes  which  reoaiva 
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aDd  cover  small  closely  coiled  spiral  sprins;s  E, 
of  metaL  The  pieces  of  clotb  from  wbicli  tbe 
•ectioDs  0  D  are  formed  are  considerably  wider 
tbaD  sucb  sections  wben  completed,  so  tbat 
wben  puckertMi  laterally  tbey  will  be  of  tbe  de- 
tired  widtb.  Tbe  tub^  are  located  in  tbe  cen- 
ter of  the  sections,  and  do  not  extend  to  tbe 
edges  of  tbe  same,  as  seen  in  Fig.  4,  so  tbat 
margins  will  be  left  at  tbe  ends  oi  tbe  tubes, 
whidi  margins  are  lapped  witb  tbe  adjoining 
sections  of  tne  corset  and  stitcbed  tberelo.  Tbe 
springs  are  arranged  in  groups,  as  sbown,  witb 
puckered  spaces  of  clotb  between  sucb  groups. 
Tbe  number  of  springs  composing  tbe  groups 
will  vary  according  to  location,  so  as  to  give 
tbe  reqiusite  stiffness  and  elasticity.  Tbus,  at 
tbe  top  and  bottom  of  tbe  elastic  dde  sections 
tbe  groups  of  springs  should  not  be  made  so 
stiff  as  at  tbe  waist  of  tbe  corset.  Tbe  sprincrs 
are  passed  through  the  tubes,  which  are  puck- 
ered over  tbe  springs  to  tbe  desired  extent. 
Tbe  springs  terminate  |tt  tbe  ends  of  this  tubes 
and  are  secured  to  tbe  thicknesses,  so  as  to 
leave  clear  margins  of  unpuckered  clotb  out- 
side of  such  springs.  This  is  a  great  advan- 
tage over  the  construction  shown  m  the  patent 
before  referred  to,  since  It  enables  tbe  elastic 
sections  to  be  stitcbed  into  the  corset  on  a  sew- 
ing machine,  which  cannot  be  well  done  when 
the  ends  of  tbe  springs  are  secured  by  the  same 
stitching,  since  tbe  needle  strikes  Uie  coils  of 
the  spring  and  either  cuts  the  spring  or  breaks 
tbe  needle.  Herein  also  is  one  of  tne  peculiar 
advantages  over  rubber  doth.  Rubber  doth, 
wben  stitched  bito  a  corset,  always  has  more 
or  less  of  the  rubber  cords  cut  off  by  the  needle, 
and  it  is  thus  greatly  weakened,  while  in  my 
corset  the  elastidty  of  the  sections  cannot  tie 
affected  by  the  stitching. 

"The  cheapest  manner  of  arranglnff  and  se- 
curing tbe  groups  of  springs  to  secure  we  above 
advantages  is  by  making  lul  the  groups  of  each 
section  irom  a  single  continuous  length  of 
metal  spiral  spring.  The  spring  is  secured  at 
its  upper  end  by  stitches  passed  through  tbe 
thickness  at  the  end  of  the  upper  tube  and  in- 
closing one  or  more  coils  of  tbe  spring.  The 
spring  is  then  passed  back  and  forth  through 
the  tubes,  whicn  are  puckered  at  the  same  time. 
After  forming  one  jgroap  the  spring  extends 
down  between  the  thicknesses  to  the  next  group, 
and  so  on  till  tbe  lowest  group  (or  the  upper- 
most group,  aa  tbe  case  may  be)  Is  finished, 
when  the  spring  may  be  cut  oft,  if  there  is 
more  than  reomred,  and  ^1  be  secured  by 
stitches  passed  through  the  thickness.  The 
elastic  section  can  then  be  placed  in  the  corset, 
the  plain  margins  being  lapped  witb  the  edges 
of  the  adjoining  sections  and  secured  by  lines 
of  madiinestitching. 

"By  making  the  groups  of  springs  of  a  single 
piece  of  coiled  w&e  passed  ba^  and  forth 
through  the  tubes  and  from  one  group  to  the 
other  the  groups  relieve  each  other  somewhat, 
and  wben  one  group  is  subjected  to  great  strain 
the  springs  of  the  adjdning  groups  are  stretched 
also.  In  additton,  by  constructing  tbe  spring 
in  this  manner  no  ends  are  left  to  wear  through 
the  cloth,  ta  would  be  tbe  case  if  separate 
springs,  sewed  at  their  ends,  were  used. 
It  would  ba  impracticaUe  to  insert  separate 
springs  and  sew  them  in  position  at  the  ends  of 
tubes,  and  if  anch  spnngs  were  used,  they 
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would  pull  away  from  tbe  fastening  stitchea  - 
in  a  short  time*.     Tbe  springs  can  only  be 
stretched  to  the  full  width  of  the  cloth  com- 
x)8ing  tbe  side  sections,  and  they  will  be  thus 
imited  in  their  expansion  so  as  not  to  be  in*      l 
jured  by  being  stretched  too  far. 

"By  having  tbe  elastic  aections  in  the  sidea 
of  tbe' corset  the  corset  can  adapt  itself  to  dif- 
ferent forms  without  the  use  of  other  elastic 
sections  or  gores,  and  sucb  elastic  side  sections,, 
by  extending  tbe  entire  length  of  tbe  corset,, 
from  under  tbe  arms  down  over  tbe  hips,  allow 
the  front  and  back  of  the  corset  to  expand  and 
contract  from  these  central  side  points  inde- 
pendently of  each  other  and  more  easily  and 
freely  than  when  a  back  elastic  section  is  used. 

"My  side  dastic  sections  are  made  continu- 
ous from  tbe  top  to  tbe  bottom  of  tbe  corset,, 
leaving  no  open  spaces. 

"The  covered  metal  springs  possess  great 
advantages  over  rubber  clotb  for  this  purpose- 
other  than  those  before  mentioned.  The  rub- 
ber cloth  is  not  nearly  so  durable,  and  6oon 
wears  out  and  loses  its  elasticity  at  points  sul>- 
Jected  to  the  most  strain.  The  rubber  dotb- 
also  has  equal  stiffness  throughout,  and  cannot 
be  regulated  to  have  different  degrees  of  elas- 
ticity at  different  points;  and  it  further  doc» 
not  possess  that  independent  elasticity  obtained 
by  the  groups  of  springs,  each  group  acting* 
wholly  independent  of  aU  the  other  groups. 
Tbe  covered  metal  springs  also  do  not  heat  and 
bind  the  flesh,  as  does  the  rubber  doth. 

"It  is  essential  also  that  the  springs  be  ar- 
ranged  in  groups,  since,  if  placed  contiguous 
throughout  tbe  elastic  sections,  tbe  corset  would 
be  much  too  heavy  and  expensive,  and  sucb 
sections  would  be  too  stiff  at  some  points  and 
not  stiff  enough  at  others. 

"As  a  modification  of  the  corset  it  could  be 
made  continuous  at  tbe  back  without  any  pro- 
vision for  ladng,  or  the  back  could  be  pro- 
vided with  an  dastic  section;  but  I  prefer  tbe 
construction  shown,  since  it  enables  tbe  wearer 
to  adjust  the  corset  by  means  of  the  lacings, 
so  tbat  tbe  elastic  sections  will  always  give  to 
tbe  corset  an  easy  and  pleasant  tension. 

"What  I  claim  as  my  invention  is^ 

"1.  In  a  corset,  an  elastic  section  composed 
of  two  thicknesses  of  cloth  or  material  having 
tubes  in  combination  with  tbe  spiral  metal 
springs  £,  indosed  by  sucb  tubes  and  arranged 
in  groups  to  regulate  tbe  elasticity  of  tbe  sec- 
tion, such  groups  being  all  composed  of  a  •[#•] 
single  continuous  spring  passed  back  and  forth 
through  the  tub^  and  secured  at  its  ends,  sub- 
stantially as  described  and  shown. 

"2.  An  elastic  section  or  gore  composed  of 
material  having  tubes  extending  only  part  way 
across  the  same,  and  plain  margins  outside  of 
Mdd  tub^.  and  spiral  metal  springs  arranged 
in  groupa  m  such  tubes,  the  springs  of  tbe  sev- 
eral groups  bdng  made  continuous,  substan- 
tially aa  described. 

"8.  A  corset  laced  at  the  back  and  having 
the  dastic  side  sections,  C  D,  extending  from 
under  the  arma  down  over  the  hips,  each  of 
such  sections  being  composed  of  material  hav- 
ing puckered  tubes  extending  part  way  across 
the  same,  and  plain  margins  outside  of  said 
tubes,  azi^  spiiml  metal  springs  arranged  in 
groupa  in  such  tubea  and  made  continuous, 
substantially  ■■  described  and  ahown." 

1^17  U.  8. 


18M. 


FlORSHBZH  T.  SCHIIiLIHCiw 


64-78 


rn  Na  288,101  tbe  specification,  lo  &r  m  if 
oecseBsary  to  be  considered^  and  the  claims,  are 
as  follows: 

"The  sttbstitatlon  of  spiral  metal  springs  for 
India  rubber  as  an  element  in  elastic  TOres, 
gussets  and  sections  for  wearing  appavel  has 
not  heretofore  ntoved  sacoessful,  for  the  rea- 
son-that  in  all  nstanoes  the  springs  have  been 
stayed  at  their  ends  by  the  same  stitching  that 
•ecores  tiie  gore  to  the  material  of  the  article 
of  wearing  appaxel  to  which  it  is  applied .  Thia 
stitching  cannot  be  done  hv  machine,  since  the 
wire  of  the  springs  would  be  cut  by  tbe  needle 
when  struck  squarely,  or  the  needle  itself  be 
broken;  and  when  the  elastic  gore  or  section  is 
sewed  hi  position  by  hand,  and  the  springs  are 
secured  by  the  same  stitching,  the  seams  are 
thick  and  uneyen.  and  present  a  bungling  ap- 
pearance, which  destroys  the  salableness  of  the 
article,  in  addition  to  the  fact  that  the  band 
sewing  has  heretofore  made  the  use  of  metal 
springs  impracticable  on  account  of  the  in- 
creased cost. 

"It  is  the  object,  therefore,  of  my  invention 
to  overcome  the  objections  to  the  employment 
of  spiral  metal  springs  as  a  substitute  for  India 
rubber  in  elastic  gores,  gussets  and  sections  for 
wearing  apparel,  and  this  I  accomplish  by  ex- 
tending the  springs  only  part  way  across  the 
|..^.  covering  material,  and  stayine  them  at  their 
i^uj  ends  by  securinff  them  to  such  covering  ma- 
terial Itself,  while  the  covering  material  is  ex- 
tended beyond  the  ends  of  tbe  springs  to  form 
inelastic  margins,  by  which  the  gore  can  be 
secured  in  position  by  stitching  these  margins, 
on  a  sewing  machine,  to  the  material  of  the 
article  of  wearing  apparel  to  which  the  gore 
is  applied.  This  elasUo  gore  is  adapted  more 
especially  for  corsets,  for  the  sides  of  gaiters, 
and  for  use  upon  tbe  waistbands  of  overalls 
and  pantaloons;  but  it  can  be  employed  upon 
other  articles  of  wearing  apparel  wherever  rub- 
ber cloth  is  now  used,  and  also,  on  account  of 
its  strength,  durability,  coolness,  its  indepen- 
denoe  ox  action,  and  tbe  nicety  with  which  its 
elasticity  can  be  regulated.  In  many  places 
where  rubber  doth  cannot  be  employed  to  ad- 
vantage. 

*'^y  invention  consisU,  first,  in  securing  the 
metal  springs  to  the  covering  material  ana  ex* 
tending  such  coverioe  material  beyond  the 
ends  of  the  spring  to  form  inelsstic  margins; 
second,  in  puckering  the  center  of  such  cover- 
ing material,  while  tbe  inelastic  margins  are 
left  plain  and  unpuckered;  third,  in  weaving 
the  covering  material  of  such  elastic  gore  with 
the  covering  tubes  formed  therein  in  the  proc- 
SH  ofmanufacture,  such  material  and  the 
tubes  being  woven  of  a  particular  pattern  to 
suit  the  location  where  the  elastic  gore  is  in- 
^  tended  to  be  used,  the  tubes  not  extending  to 
the  ends  of  the  material;  and  fourth,  in  the 
pecnuar  fastening  for  securing  the  springs  to 
the  covering  material,  all  as  fully  hereinafter 
explained  and  pointed  out  by  the  claims. 

"In  the  elastic  gore  the  covering  material  per- 
forms  three  offlces,  vis. :  It  covers  the  springs, 
Ihnits  their  expansion  and  furnishes  means  for 
securing  ttie  gore  in  position. 

*|Wbat  1  claim  as  my  invention  is— 

"h  ^^  «J««tic  gore,  gurnet  or  section  for 
wearfog  apparel,  composed  of  a  covering  mar 
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tecial  having  tubes,  spiral  metal  springs  in- 
closed bv  such  tubes  and  not  extending  to  the 
edges  of  the  covering  material,  and  stayed  at 
their  ends  by  such  covering  material,  and  in- 
elastic margins  outside  of  tne  springs,  substaa- 
tiallv  as  dMcribed,  for  the  purpose  set  forth. 

"2.  An  elastic  gore,  gusset  or  section,  com- 
posed of  a  covering  material  having  tubes  and  [711 
spiral  metal  springs  inclosed  bv  such  tubes, 
and  not  extending  to  the  edges  of  the  covering 
material,  and  stayed  at  their  ends  by  such  cov- 
ering material,  said  covering  material  beins 
Euckered  at  its  center  over  the  springs,  ana 
aving  plain  unpuckered  margins  extending 
wholly  outside  of  the  springs,  substantially  as 
described  and  shown. 

"8.  An  elastic  gore,  gussel  or  section,  com* 
posed  of  a  covering  material  woven  with  tubes 
therein  of  a  puticular  pattern  to  suit  the  loca- 
tion where  the  elsstic  gore,  gusset  or  section  is 
intended  to  be  used,  such  tabes  not  extending 
to  tbe  edges  of  the  covering  material,  and 
spiral  metal  springs  inclosed  by  such  tubes  and 
stayed  by  the  covering  material  at  the  ends  of 
the  tubes,  substantially  as  described  and  shown. 
"4  In  an  elastic  gore,  gusset  or  section,  the 
combination  of  the  covering  material  made  of 
double  thickness,  and  ha^ng  tubes  not  ex- 
tending to  the  edges  of  the  covering  material, 
with  spiral  metal  springs  indosea  bv  such 
tubes,  and  fastenings  extending  across  the  ends 
of  the  tubes  between  the  thicknesses  of  the  cov- 
ering material,  substantially  as  described  and 
shown." 

The  bill,  filed  June  12,  1882,  contahied  the 
usual  allegations  as  to  the  issue  of  the  patents 
in  suit,  charged  that  the  defendant  had  in- 
fringed both  of  them  in  the  district  where  the 
suit  was  brought,  and  prayed  an  injunction,  an 
accounting  and  damages. 

Tbe  defenses  pleaded  were:  (1)  non-infringe- 
ment; (2)  that  there  is  no  patentable  novelty  in 
either  of  the  alleged  inventions;  and  (8)  that 
the  defendant  himself  was  the  original  inven- 
tor of  the  devices  in  question. 

Issue  was  Joined,  proofs  were  taken,  and  on 
the  11th  of  January,  1886,  the  court  entered  a 
decree,  holding  that  there  had  been  no  infringe- 
ment as  compmined  of,  and  that  the  patents  in 
suit  were  void  for  want  of  novelty,  and  order- 
ing that  tbe  bill  be  dismissed  for  want  of  equi- 
ty. This  decree  was  afterwards  modified  so 
as  to  not  apply  to  the  last  two  claims  in  Na 
288,101.  From  this  decree  the  complainants 
have  appealed.  The  opinion  of  the  circuit 
court  is  reported  in  26  Fed.  Rep.  206. 

In  construing  these  patents  the  court  below 
very  properly  took  into  consideration  the  stats  [7S) 
of  the  art  when  tiie  applications  for  them  were 
made,  and  found  that  some  of  the  elements 
were  embrac^  in  the  English  patent  of  John 
Hills,  of  March  14, 1810,  others  in  tbe  English 
patent  of  the  Millers,  of  December  31,  1866. 
and  the  remainder  in  the  American  patent  is- 
sued to  Mary  J.  0.  Yanorstrand,  February  1, 
1876.  That  is  to  say,  the  court  found  that 
there  was  no  feature  whatever  in  the  patents 
in  suit  that  had  not  been -used  and  applied  long 
previously  in  prior  inventions.  The  court  also 
ruled  that,  in  this  view  of  the  case,  it  became 
unnecessary  to  consider  the  testimony  taken 
bearing  upon  the  question  of  the  defendant's 
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alleged  ioFeDtion  of  ^e  devices  in  the  patents 
in  suit. 
It  is  assigned  for  error  that  the  court  erred 

(1)  ID  entering  a  decree  flndinff  non-infriDge- 
ment,  because  it  was  stated  in  the  opinion  that 
it  was  unnecessary  to  consider  the  testimony 
bearing  upon  tbe  question  of  infringement,  un- 
der the  view  taken  of  the  question  of  novelty; 

(2)  in  finding  that  there  was  no  novelty  in  com- 
plainants' invention,  because  one  feature  was 
found  in  one  old  patent,  and  another  feature 
in  another,  and  still  another  feature  in  a  third 
patent,  all  of  which  constituted  the  subject 
matter  of  the  claims  in  complainants'  ^latent; 
and  (3)  in  finding  that  the  description  in  the 
English  patent  issued  to  the  Millers  in  1866 
was  sufficiently  clear  to  enable  a  person  to  con- 
struct from  it  an  elastic  gore  or  gusset  like  the 
one  shown  and  patented. 

After  a  careful  examination  of  the  evidence 
relied  on  in  support  of  these  assignments  of 
error  we  cannot  assent  to  the  positions  assumed 
by  tbe  appellants.  We  concur  with  the  circuit 
court  that  all  the  claims  in  these  patents,  except 
the  last  two  claims  in  No.  288,101,  are  invalid 
by  reason  of  their  long  prior  use  as  inventions 
secured  by  patents  which  cover  every  feature 
described  in  those  claims;  and  that  the  combi- 
nation of  these  features  in  No.  238,100  is  not  a 
patentable  invention. 

What  are  the  characteristic  features  of  the 
device  or  mechanism  described  in  No.  288,100? 
They  are  all,  as  a  close  analysis  will  show,  lim- 
[73]  ited.  confessedly,  to  a  corset  constructed  with 
an  arrangement  of  elastic  sections  or  gussets  at 
the  two  respective  sides,  extending  from  the 
arm-pits  to  the  hips,  constetinff  of  cms  of  spiral 
wire  inserted  in,  and  passed  back  and  forth 
through,  tubes  or  channels  wrought  between 
two  thicknesses  of  the  material  oi  the  gusset 
On  comparing  with  this  the  gusset  shown  and 
described  in  the  Enslish  Mills  patent,  setup  in 
the  answer  of  the  defendant,  we  find  that  the 
latter  contains  the  elastic  section  or  jgusset,  the 
elasticity  secured  by  coils  of  spiral  wire  inclosed 
between  two  thicknesses  of  the  material  out  of 
which  the  said  eiisset  or  section  is  made,  which 
gusset  extends  from  the  top  to  the  bottom  of  tbe 
corset.  Mills,  in  his  specmcation,  says:  "My 
improvement  of  elastic  stays  for  women  and 
children  .  .  .  consists  of  the  introduction  of  a 
fiexible  or  elastic  portion  in  those  parts  of  the 
stays  best  calculated  to  give  relief  to  tbe  wearer, 
ana  at  the  same  time  preserving  that  stability 
and  support  usually  ffiven  to  the  body  by  the 
common  adoption  or  whale-bone,  steel  and 
other  bard  or  flexible  materials.  .  .  .  This 
flexible  portion  is  composed  of  springs,  either 
of  brass,  copper  or  iron  wire,  or  of  any  other 
matter  or  thinff  capable  of  producing  sufficient 
elastidtv;  but  tiiat  which  I  recommend  is  small 
brass  wire  worm  springs,  which  extend  by  a 
small  degree  of  force.  These  I  place  close  to- 
gether in  runners  or  spaces  stitched  in  between 
two  pieces  or  laying  of  silk,  satin  or  other  fit  ma- 
terial, puckereaor  quilted  loosely  to  give  room 
for  expansion,  the  ends  of  the  springs  and  their 
covering  of  silk,  satin  or  other  matter  on  them 
sewed  or  otherwise  fastened  to  and  between  the 
two  half  pieces  of  the  stay  previously  made  of 
the  usual  materials,  such  as  Jean  or  other  cotton, 
linen,  silk,  woolen  or  leather,  with  the  proper 
busks  or  uKmrnxj  portions  of  steel,  whale>bone 


or  other  substance  commonly  adopted,  calcu- 
lated to  distend  the  stay  and  brace  and  support 
the  body.  .  .  .  The  manufacture  of  theso 
patent  stays  is  not  confined  to  form  or  shape, 
neither  to  the  use  of  any  particular  article  or 
material  of  which  to  make  toe  same,  but  adopts 
such  as  custom  or  propriety  dictates,  adhering 
to  the  principle  of  inserting  elastic  portions  into 
the  stays  of  such  forms,  agreeable  to  the  fore- 
going principle,  as  under allcircumstances may 
be  found  most  eligible  and  best  calculated  to 
afFord  that  relief  for  which  the  patent  is 
granted." 

The  counsel  for  appeDants  contends  that  thii 
Mills  patent  does  not  have  a  single  element 
contained  in  the  appellants'  patent  in  suit.  He 
says:  "  The  Mills  patent  does  not  contain  the 
spiral  metal  springs  arranged  in  groups,  the 
springs  being  composed  of  a  single  continuous 
spring  passed  back  and  forth  through  the  tubes, 
nor  does  it  have  any  plain  margins  on  the  sides 
of  the  sections,  nor  does  it  have  elastic  sections 
extending  from  under  the  arms  down  over  the 
hips;"  and  that  they  only  '* extend  from  one 
end  of  the  shoulder-strap  down  the  back  of  the 
corset." 

It  may  be  observed,  in  reply  to  this,  that  the 
drawings  of  the  Mills  patent,  according  to  tbe 
evidence  of  one  of  the  defendant's  experts,  show 
a  plain  margin  on  each  side  of  the  elastic  sec- 
tion or  gusset  for  attachment  to  the  main  parts 
of  the  corset,  and  that  the  Mills  specification 
leaves  it  in  the  discretion  of  the  manufacturer 
as  to  where  the  elastic  section  is  to  be  placed, — 
whether  at  the  sides  of  the  corset  or  at  the  back, 
—the  statement  being  that  it  should  be  placed 
where  it  will  be  found  most  eligible  and  best 
calculated  to  give  relief  to  the  wearer,  etc. 

What  are  uie  particular  features  of  the  im- 
provements which  it  is  alleged  distinguish  the 
patent  in  suit  from  those  contained  in  tbe  Mills 

E stent?  According  to  the  contention  of  appel • 
mts*  counsel,  they  are:  (1)  the  continuous 
spring;  (2)  tbe  inela^stic  margin  at  the  sides  of 
the  gusset,  whereby  it  mav  be  attached  to  the 
corset  without  the  connecting  stitches  crossing 
the  springs;  (8)  the  location  of  the  elastic  gusset 
at  the  does;  ftnd  (4)  the  grouping  arrangement 
of  the  springs.  The  first  two  of  these  features, 
t.  e,,  the  continuous  spring  and  the  inelastic 
margin,  are  described  in  the  English  patent  of 
the  Millers  issued  in  1866.  as  fully  and  explic- 
itly as  Uiey  are  in  the  patent  of  tne  appellants 
in  this  suit. 

The  specification  in  the  patent  of  the  Millers 
is  as  follows: 

"  This  invention  has  for  its  obiect  improve- 
ments in  tbe  manufacture  of  elastic  gussets 
suitable  for  use  in  boots  and  stays  and  for  other 


... 


purposes. 

'*Now,  according  to  our  invention,  we  secure 
tbe  vulcanized  India  rubber  springs  between 
two  pieces  of  woven  fabric,  leather  or  other 
material,  by  stitching  with  a  sewing  machine, 
the  stitches  running  in  parallel  lines  and  pass- 
ing through  the  two  pieces  of  fabric  or  material 
between  the  india-rubber  springs,  and  ih$ 
iprinffM,  in  place  <jf  being  eae/t  a  eeparaie  frieee, 
are  in  one  piece,  the  length  of  vulcanized  india- 
rubber  coitl  at  the  end  of  each  traverse  acroas 
the  gusset  being  turned  round  and  caused  to 
return  parallel  to  itself ;  thus  the  UabiUty  of  the 
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todim  rabbertoslip  and  work  oat  of  tbegu»et 
is  much  reduced.  Wben  guBsets  made  id  tbis 
maDDer  are  worked  into  hSot^  or  other  articles 
the  stitches  by  which  they  are  secured  are  passed 
throu/rh  a  marffin  on  each  »idt  if  tlis  guuei  and 
not  through  ths  india-rubber  pwi  qf  the  gueeet, 
ae  heretofore 

"  Id  order  that  our  iDveDtion  may  be  fully 
understood  and  readily  carried  into  effect  we 
will  describe  the  manner  in  which  we  prefer  to 
proceed. 

"  We  first  cut  the  material— leather,  silk, 
cotton  or  any  other  woven  fabric — and  the  lin- 
ing to  the  size  required  for  the  gusset  when  ex- 
tended snd  for  IcaTing  the  required  nuri^n. 
We  then  turn  over  the  top  ed|ie  and  basto  or 
tack  it  down  to  the  lining;  we  Uien  commence 
to  stitch  with  s  sewing-machine  a  series  of  rows 
in  parallel  lines  transversely  across  the  gu&set, 
the  stitching  passing  through  the  two  materials, 
oommenriug  at  the  lop  aud  so  on  from  row  to 
row  uDtil  the  whole  of  the  gusset  is  stitched;  the 
distaoce  betwceo  the  rows  of  stitches  will  de- 
pend on  the  thickness  of  the  india-rubbo' 
thread  to  be  inserted;  about  eight  or  ten  rows 
to  the  inch  is  usuallv  a  convenient  distance;  we 
then  paM  between  the  two  materials,  into  every' 
space  or  cavity  between  the  rows  of  stitches, 
wires  or  needles,  of  a  length  somewhat  longer 
than  the  width  of  the  gusset  and  of  the  siie  of 
the  cavity;  the  gusset  is  then  ready  to  he  con* 
tracted  or  drawn  up  to  the  slie  required.'* 

{76]  Then  follows  the  description  of  the  machine 

used  for  contracting  the  gusset,  and  after  that 
there  Is  a  description  of  the  method  for  insertinff 
the  eUitUc  rubber  cord,  which,  as  before  stated. 
Is  a  continuous  one.  The  specification  again 
refers  to  the  plain  margin  at  the  sides  of  the 
guaset  and  describes  tM  method  by  which  it 
may  be  reinforced  or  rendered  stronger  than  the 
onfinary  margin. 

There  Is  evidence  In  the  record  tending  to 
show  that  the  machine  used  by  complainants 
for  puckering  the  material  between  which  the 
metal  springs  are  placed  is  substantially  identi- 
cal with  the  one  described  in  the  Miller  patent 
for  performing  the  similar  function  of  what  is 
there  termed  contracting  or  drawing  up  the 
gusset  to  the  required  me.  And  it  seems  per- 
fectly clear  that  the  method  of  Inserting  the 
metal  springs  in  the  one  and  the  elastic  rubber 
cord  performing  the  same  functions  in  the  other 
is  substantially  the  same. 

Counsel  for  appellants  discusses  at  some 
length  the  Miller  patent,  and  attempU  to  show 
that  the  gusset  li  not  sufficiently  described 
therein  to  enable  one  skilled  in  the  art  to  make 
ooe  like  that  described  In  the  Ftorsheim  patent. 
We  think,  however,  his  argument  does  not 
Ofwthrow  the  oonclusioD  of  the  court  that  there 
is  no  patentable  differenoe  between  the  gussets 
described  lo  the  English  patent  of  the  Millers 
and  those  deacrlbed  In  the  Flordielm  patent. 
H  Is  true  that  in  the  Miller  patent  an  India- 
rubber  spring  ii  used  Instead  of  a  metal  nrfral 
spring ,  as  in  both  the  Ftorshelm  and  the  Mills 
natenla.  But  the  substitution  of  oae  materia] 
for  another,  which  does  not  involve  change  of 
BMthod  nor  develop  novelty  of  use,  even 
though  H  may  mult  m  a  superior  artlde.  Is  not 
oeceasarfly  a  patentable  invention.  HoUhkim  v. 
Qteenwood,  09  U.  a  11  How.  848  [18: 6»8]; 
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Bicke  V.  KeUey,  85  U.  &  18  WaU.  670  [81:862] ; 
Ttrhune  v.  FhiUipe,  90  0.  8.  689  [26:288]; 
Gardners.  Here,  118  U.  &.  180 [18:1581;  Brotcm 
V.  Dietriet  qf  Columbia.  180  H.  8.  87  [82: 8681. 
In  this  particular  Instanoe  the  substltuUon  (l> 
self  was  not  new;  for,  as  we  have  seen,  wire 
coil  was  used  for  tprlnga  In  oocaets  as  early  as 
theyear  1815. 

With  regard  to  the  two  remaining  featurea, 
—the  location  of  the  elastic  gusset  In  the  side 
of  the  corset  instead  of  the  back,  and  the  group 
ing  of  the  springs,— the  former  ii  found  fully 
deferibed  in  the  specification  of  the  American 
patent  granted  in  1876  to  Mary  J.  0.  Vanor- 
strand.  A  certified  copy  of  this  patent,  though 
Introduced  In  evidence,  does  not  appear  in  the 
record;  but  we  were  furnished,  on  the  argu- 
ment, with  a  copy  of  It,  and  that  corset  con- 
tained elastic  gussets  extending  on  both  sides 
from  the  arm  pits  to  the  hips. 

The  grouping  of  the  springs  Is  no  less  dis- 
tinctly described  and  shown  in  the  Schilling 
and  Florsheim  patent  of  1879,  a  certified  copy 
of  which  appears  in  the  record.  The  different 
srrangement  of  these  groupings  as  they  sppear 
in  the  patent  sued  upon  is  not  an  invention, 
but  ii  a  mere  matter  of  mechanical  JudgmentI 
"  the  natural  outgrowth  of  the  development  of 
mechanical  skill  ss  distinguished  from  inven- 
Uon."  Burt  v.  Eeor^,  188  U.  a  849,  858 
[88:647,  661],  and  authorities  there  dted; 
Brotenr,  Piper,  91  U.  8.  87  [28:900). 

The  argument  ii  advanced  that  the  combina- 
tion in  this  corset  of  the  prior  inventions  se- 
cured and  put  into  use  by  prior  patents  mak- 
ing it  a  superior  and  cheaper  article,  is  itself  a 
patentable  Invention.  We  are  unable  to  agree 
with  appellants'  counsel  on  this  point.  In 
Pickering  v.  McCuUough,  104  U.  8L  810,  818 
[26: 749,  761],  this  court,  sposking  throuirh  Mr. 
Justice  Matthews,  saki:  "In  a  patenuble 
comblnatloo  of  old  elements,  all  the  constit- 
uents must  so  enter  Into  it  as  that  each  qualifies 
everr  other.  ...  It  must  form  either  s  new 
ouu^ine  of  a  distinct  character  and  functloa, 
or  produce  a  result  dtie  to  the  Joint  and  co- 
operating action  of  all  the  elements,  and  which 
Is  not  the  mere  adding  together  of  separste 
contributions."  "  The  commnailon  of  old  de- 
vices Into  a  new  article,  without  produdng  any 
new  mode  of  operation.  Is  not  invenuon.^ 
Burt  V.  Beorw,  tupra.  8ce  also  Bailee  t.  Van 
Warmer.  87  U.  a  90  Wall.  868  [20:  241];  Beck- 
endorfer  v.  Flaber,  99  U.  a  847  [29:719]; 
DoubU-Pointod  Tack  Oo.  v.  TieoBi^ere  Bfg,  Co. 
109  U.  a  117  [27: 8771:  Bueeep  v.  RxceUior 
Mfg.  Oo,  110  U.  a  181  (28: 961;  PkiUipo  v.  Be- 
troii.  111  U.  a  604  [^:682];  dtephimson  v. 
Brooklyn  C.  R  Oo,  114  U.  Q.  1&  [29:681; 
Beeeher  Mfg.  Oo.  v.  AUMUirMfg,  Oo.  114  U.  S. 
628  [29:282];  Thatehor  Beating  Oo.  v.  Burtu, 
121  U.  a  286  [80:942] ;  Bendu  v.  Oolden  State  Jk 
M.  Iron  Worke,  127  U.  8.  870  [89:  '4)7]. 

In  the  light  of  these  authorities,  oorjodg- 
ment  Is  that  the  appellanu'  patent  No.  9tt,l<w 
was  for  a  corset  that  had  been  In  loogand  pub- 
licly known  use,  each  partof  It  prevfoualv  pat* 
ented;  that  It  Involved  nothing  original  m  the 
coostnictloo  of  those  parts  nor  In  their  rsl^^loo 
to  one  another,  nor  any  change  In  the  fnnoUoo 
of  any  one  of  them;  and  that  the  oomMnatioa 
of  them  produoad  do  original  matknakm  or 
devka. 
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The  greater  part  of  the  foregoing  obsenra- 1  of  the  plaintiff,  and  also  levied  upon  the  dia- 
tiona  apply  equally  to  the  patent  No.  288,101,   tillery  premisea  containing  ten  acres,  and 


) 


C7^  for  an~  elastic  gore  or  gusset  for  wearing  ap- 
parel, and  we  concur  in  the  oonclusion  of  the 
court  below,  that  the  first  two  claims  of  that 
patent  are  void  for  want  of  noveltr,  and  all  the 
elements  in  those  claims  are  found  in  the  Eng- 
lish patent  of  the  Millers  already  oonsidwed. 

For  these  reasons  the  decree  qf  the  Court  below 
ie  affirmed. 


JOHN  H.  HARDING,  Plff.  in  Brr., 

t. 

W.  M.  WOODCOCK,  Collector  of  Internal 

Rerenue. 

0ea8.  a  Reporter**  ed.  48-ttD 

Minieterial  officer,  not  liabie  a»  a  tretpaeeer—eol' 
leetor  of  internal  revenue, 

L  A  ministerial  offloer*  In  a  ease  in  which  it  is  his 
duty  to  act,  oaonot,  upon  any  principle  of  law,  be 
made  a  trespasser. 

1  A  coUeotor  of  Internal  rerenue,  a  ministerial 
offloer,  is  not  liable  for  the  enforcement  of  an  a^ 
sessment  for  taxes  re^rular  on  its  face,  made  bj 
the  commiMioner  of  internal  revenue. 

[No.  29.] 
Argued  and  Bubmitied  Oct,  i!f ,  1890.    Decided 

Not.  S,  1890. 

r\  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Middle  District  of  Tenn- 
essee, to  review  a  Judgment  in  favor  of  defend- 
ant, a  collector  of  Internal  revenue,  in  an 
action  for  the  wrongful  seizure  and  sale  of 

Klaintiff's  property,  upon  an  assessment  against 
im  as  a  distiller  of  liquors,  made  by  the  oom- 
missioner  of  internal  revenue.    Affirmed, 

Statement  hy  Mr,  Juetiee  Fieldt 
This  is  an  action  against  the  Collector  of 
Internal  Revenue  of  the  Fifth  Collection  Dis- 
trict of  Tennessee,  for  an  alleged  wrongful 
144]  seizure  and  sale  of  propertv  of  the  plaintiff 
upon  an  assessment  against  him  as  a  distiller 
of  liquors,  nuide  by  the  commissioner  of  in- 
ternal revenue.  It  was  commenced  in  a  state 
court  of  Tennessee,  and  upon  application  of 
the  defendant  was  removed  to  the  circuit 
court  of  the  United  States.  The  material 
facts  as  disclosed  by  the  record  are  these : 
The  plaintiff  in  1881  and  in  1882  owned  and 
operated  a  distillery  of  liquors  in  the  County 
of  Robertson,  Tennessee,  and  had  executed 
the  hond  reouired  hy  statute  in  sudi  cases. 
In  July,  1881,  an  assessment  was  made 
against  him  for  taxes  al leered  to  he  due  to 
the  United  States,  amounting  to  |4,8^-87, 
for  whiskey  supposed  to  have  been  produced 
by  him  at  his  distillery.  The  plaintiff  there- 
upon applied  to  the  commissioner,  in  accor- 
dance with  the  statutes  and  the  regulations 
of  the  Treasury  Department,  to  reconsider  the 
assessment,  termed  in  the  statute  an  appeal  to 
him,  hut  a  reconsideration  was  refused.  Up- 
on the  assessment  the  defendant,  as  collector, 
oif  the  8d  of  January,  1882,  seized  property 
belonging  lo  the  plaintiff  consisting  of  578 
gallons  m  whiskey,  and,  on  the  16th  of  that 
numth,  sold  the  same  for  $82.  On  the  2d  of 
June.  18B8,  he  seized  other  personal  property  | 


soon  afterwards  sold  both  for  $76.72.  The 
price  thus  received  was  greatly  below  the  ac- 
tual value  of  the  property.  The  plaintiff 
delivered  the  personal  property  and  the  dis- 
tillery to  the  purchaser,  with  a  deed  of  the 
latter  premises. 

In  March,  1882,  an  action  was  brought  by 
the  United  States  against  the  distillery  and 
the  sureties  on  his  oond  to  recover  the  taxes 
assessed,  and  in  November,  1888,  a  verdict 
was  rendered  in  their  favor.  The  question 
in  issue  in  the  action  was  the  validity  of  the 
taxes  assessed.  The  verdict  and  the  j  udgment 
thereon  were  produced  and  relied  upon  as  es- 
tablishing the  invalidity  of  the  assessment 
and  the  liability  of  the  Collector  for  the  dam- 
age sustained  by  the  plaintiff  for  the  seizure 
and  sale  of  his  property.  The  first  seizure 
and  sale,  as  stated  above,  took  place  before 
the  action  was  begun,  and  the  second  seizure 
and  sale,  though  afterwards,  were  made  be 
fore  the  trid  in  the  action  was  had. 

The  declaration  contains  three  counts.  The 
first  sets  forth  substantially  the  facts  as  stated 
above,  except  the  amount  at  which  the  prop* 
erty  seized  was  sold.  It  also  avers  that  the 
plaintiff  at  the  time  protested  against  the 
seizure  and  sale  in  both  cases,  ana  that  by 
them  he  was  deprived  of  the  use,  control  and 
ownership  of  his  propertv,  to  his  great  dam- 
age. The  second  count  is  for  a  conversion 
of  the  property,  and  the  third '  for  trespass 
on  the  distillery  premises.  To  the  declara- 
tion, the  defendant,  in  addition  to  the  sreneral 
issue  of  not  guilty,  filed  several  special 
pleas,  among  others,  one  of  Justification  of 
the  acts  complained  of,  averring  that  they 
were  done  by  nim  as  collector  in  the  enforce- 
ment of  the  assessment  duly  made  and  cer- 
tified to  him  by  the  commissioner  of  internal 
revenue,  with  a  direction  to  collect  the  same 
by  distraint.  There  was  a  replication  to 
this  plea,  and  a  demurrer  to  the  replication, 
whicL  was  finally  disposed  of  by  the  court 
ordering  Uie  plea  to  be  stricken  out.  The 
rulings  upon  the  other  special  pleas  do  not 
require  notice,  as  they  are  not  material  to 
the  disposition  of  the  question  presented. 
The  principal  facts  as  disclosed  by  the  plead- 
ings were  also  established  by  the  evidence 
on  the  trial,  the  plaintiff  introducing  the 
warrants  issued  to  the  Collector  for  the  seiz- 
ure and  sale  of  the  property. 

The  court  instructed  the  Jury  that  the  taxes 
for  which  the  defendant,  as  collector,  seized 
and  sold  the  plaintiff's  property  having  been 
assessed,  and  the  assessment  certified  to  him, 
the  assessment  was  a  complete  protection  to 
him  against  the  suit  of  the  plaintiff,  and  di- 
rected the  jury  to  return  a  verdict  in  his  favor, 
which  was  accordingly  done,  and  Judgment 
entered  thereon.  This  instruction  was  ex- 
cepted to,  and  constitutes  the  alleged  error 
for  a  reversal  of  the  Judgment 

Memre.  S.  Watson  and  0«  N.  TOlauM* 

forplaintiff  in  error: 

This  suit  is  practically  an  action  against  the 
United  States,  although  the  Collector  is  the  de- 
fendant on  tbe  record. 

Rev.  Stat  g§  8220.  8226;   Philadelphia  t. 

U7  V.H. 
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Habodio  t.  Woodcock. 


OaUetar,  78  U.  8.  5  WdL  720(18: 614);  United 
auum  T.  Frtriehi.  124  U.  8.  816  (81:  471);  /xhw- 
^T.  Murrap.ViV.  8.  8  Wall.  1  (18: 129). 

The  pUiDtur  it  eDtitled  to  recover  the  foil 
Tilue  of  the  property  seized  and  lold. 

atoU  ▼.  Pm>eT.  97  U.  8.  488  (24: 1070);  Bn- 
kins  T.  Bohnbaeh,  81  U.  8.  14  Wall  618  (20: 
745);  Dollar  Sse.  Bank  t.  Uniisd  8late$,  86  U. 
&  19  Wall  227(22:  BOhOUnkenbeardT.  United 
fitatee,  88  U.  8.  21  WalL  65  (22:  477);  ReT. 
But.  ^  8S18:  Conn^  t.  ixm^,  104  U.  8.  228 
(26:  728);  HiU$  t.  Bauhanffe  Bank,  105  U.  8. 
810  (26:  1052). 

Mr,  Wai.  H.  Tall»  SMtitor-Qmmral.  for 
defeodmot  in  error. 


JA-.  Jvetiee  Ftold  delivend  the  opinion  of 
the  coort: 

The  plaintiff  contended  in  the  coort  below, 
and  renewa  the  contention  here,  that  the  plea 
of  Justification  interposed  by  the  defendant 
[49]  for  tlie  acts  complained  of.  the  seizure  and 
sale  of  the  property,  havinff  been  stricken 
oat,  he  is  left  defenseless  in  the  action.  That 
each  wonld  be  the  effect  of  the  ruling  if  the 
declaration  was  one  in  form  for  an  ordinary 
trespass  mar  be  conceded.  But  the  rule  that 
a  justification  to  an  alleged  trespass,  to  avail, 
must  be  pleaded,  does  not  apply  here.  The 
striking  out  of  the  plea  did  not  remove  the 
fact  that  the  seizure  and  sale  were  made 
under  proceedings  which  protected  the  officer 
of  the  government  ttom  personal  liability, 
because  in  the  declaration  itself  his  liability 
is  charged  upon  a  state  of  facts  which  shows 
that  he  actea  in  conformity  with  the  law, 
and  could  not,  therefore,  be  held  responsible 
for  the  alleged  invasion  of  Uie  rights  of  the 
plaintiff  in  its  enforcement 

When  the  assessment  was  certified  to  the 
Collector,  his  duty  in  enforcing  it  was  one 
which  hecould  not  refuse  to  perform.  There 
was  no  discretion  vested  In  nim  to  revise  or 
alter  it  in  any  respect.  His  duty  was  purely 
ministerial.  In  Bnkine  v.  HoMbaeh,  81  U. 
8.  14  Wall.  618.  616  [90:  745,  747],  which, 
like  the  present  action,  was  brought  against 
a  collector  of  internal  revenue  for  the  seizure 
and  sale  of  property  of  the  plaintiff  upon  an 
assessment  for  taxes  duly  made  by  the  asses- 
sor of  the  district,  the  court  held  that  the 
sssiwsnuiiif,  certified  to  him  (the  collector), 
was  his  authority  to  proceed,  and,  like  an 
execution  to  a  sheriff,  regular  on  its  face, 
issued  by  a  tribunal  having  Jurisdiction  of 
the  subject  matto',  constituted  nls  protection. 
At  that  time,  1871,  oflloers,  termed  assessors, 
oiade  the  assessment  for  taxes  due  to  the 
United  8tates  on  distilled  spiriu  in  their 
several  districts  (18  8tat.  chap.  172.  sees. 
6,  20),  but  their  office  was  abolished  in  1878. 
and  tlie  power  to  assess  for  such  taxes  vested 
in  the  commissioner  of  internal  revenue.  17 
8tat  chap.  18,  sees.  1  and  ^  pp.  401,  402. 
In  the  case  referred  to  the  liabilftV  of  a  min- 
isterial oflScer  in  the  enforcement  of  process 
was  the  sublect  of  consideration,  and  it  was 
there  held  that  whatever  may,  at  one  time, 
have  been  the  confiict  in  the  adjudged  cases 
as  to  the  extent  of  protection  afforded  to  such 
officers  acting  in  obedicDoe  to  process  or  or- 
ders issued  to  them  by  tribunals  or  officers 
invested  by  law  with  authority  to  pass  upon 


and  determine  particular  fiusts  and  render 
Judgment  thereon,  it  was  now  well  settled  rA<n 
^  that  if  the  oflaoer  or  tribunal  possesses  Juris-  ^  * 
diction  over  the  subject  matter  upon  which 
Judgment  is  passed,  with  power  to  issue  an 
order  or  process  for  the  enforcement  of  such 
Judgment,  and  the  order  or  pipceas  issued 
thereon  to  the  ministerial  oflloer  is  regular 
on  its  face,  showing  no  departure  from  the 
law,  or  defect  of  Jurisdiction  over  the  person 
or  property  affected,  then,  and  in  such  cases, 
the  order  or  process  will  give  full  and  entire 
protection  to  the  ministerial  officer,  in  its 
regular  enforcement,  against  sny  prosecution 
the  party  aggrieved  may  institute  against 
him,  although  serious  errors  may  have  been 
committed  by  the  officer  or  tribunal  in  reach- 
ing the  conclusion  or  Judgment  upon  which 
the  order  or  process  is  issued."  This  doc- 
trine was  deemed  applicable  to  collectors  of 
internal  revenue  in  enforcing  an  assessment 
for  taxes  regular  on  its  face,  made  by  the  as- 
sessors of  toe  district  and  duly  certified  to 
theuL 

The  same  doctrine  was  reasserted  in  protec- 
tion of  a  collector  of  internal  revenue  in  the 
subsequent  case  of  Baffin  v.  Maeon,  ^  U.  8. 
15  Wall.  671.  675  [21:  196,  1971,  the  court 
observing  that  "a  ministerial  officer,  in  a 
case  in  which  it  is  his  duty  to  ac^  cannot 
upon  any  principle  of  law  be  made  a  tres- 
passer." 

No  question  is  raised  as  to  the  regulari^ 
in  Torm  of  the  assessment  certified  to  ihe  Col- 
lector. It  Is  sssumed  on  both  sides  that  i :  is 
not  open  to  objection  in  that  respect.  The 
principal  point  ursed  by  the  plsintiff  in 
error  is  that  the  defendant  should  not  have 
proceeded  to  enforce  the  assessment  after  the 
action  by  the  United  8tates  was  commenced 
on  the  bond  of  the  distiller  to  collect  the 
same  taxes.  But  it  is  plain  that  the  ofltor 
had  no  discretion  in  the  matter.  Eie  could 
not  suspend  or  in  any  way  delay  the  perform- 
ance or  the  duty  imposed  upon  him  because 
the  government  may  have  Judged  it  proper 
to  proceed  for  the  same  taxes  by  action,  not 
only  against  the  distiller,  but  against  the 
sureties  on  his  bond  also.  The  government 
may  have  thought  that  the  prop^^  whidi 
could  be  reached  by  the  (Collector  would 
prove  inadequate  to  meet  the  amount  claimed. 
By  instituting  the  action  it  did  not  waive 
its  ri^t  to  pursue  any  other  remedies  af- 
forded by  the  law  to  secure  the  payment  of  iamx 
iU  claim.  Nor  could  the  Ool  lector  consider  •  "^^ 
whether  in  the  pending  action  it  might  not 
be  ultimately  determined  that  the  taxes  wers 
illenl  whi^  he  was  endeavoring  to  collect 
He  Bad  ccmipleted  his  duty  more  than  a  year 
before  that  decision  was  rendered.  Had  the 
Judgment  of  their  illegality  been  pronounced 
before  the  enforcement  of  the  assessment  by 
the  Collector,  and  been  brought  to  his  notice, 
a  different  question  miffht  possibly  be  raised. 

What  remedy  the  plaintiff  may  have  for 
the  loss  of  his  property  or  for  the  amount  of 
the  proceeds  obtained  on  its  sale,  we  are  not 
called  upon  to  determine  in  this  case.  There 
may  be,  pertiapa,  a  claim  against  the  govern- 
ment. ^  All  that  we  decide  Ul  thata  liability 
cannot  be  fastened  upon  the  Collector,  a  mis 
isterial  officer,  for  tlis  snforosBsiit  of  an  aa 
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■eannent  for  taxes  regular  on  its  face,  made 
bj  the  commissioner  of  internal  revenue, 
eft  sach  an  officer  the  law  exacts  unhesitating 
obedience  to  its  procesSi 
Judgment  t^ffirmed. 


THBODORB  H.  BUTLER  wi  AU,  ^ppt$., 

V. 

0£ORQB  8TB0EBL 


Itoe  a  a  Beporter^  ad.  H-eOD 

FaUntfor  ir«itd  eutten,  inuMd  inwenHon-^ 
prmoui  aUempU, 

L  The  patent  Na  lT4;B64,gnttited  to  Theodore  H. 
Butler  and  others,  for  anlmprorementlnhretael 
eutters,  is  inyaUd,  as  not  faivolvinff  loTentknu  hot 
only  meohanloal  skflL 

S.  In  Tlew  of  the  state  of  the  art,  it  repaired  no 
Inyentlon  to  make  a  sini^  die  to  eat  douffh,  oo 
a  flat  surface.  Into  anj  partloahur  shape  desired, 
whether  the  shape  of  ahretael  or  any  other  shape. 

&  Tbeextstenoeof  InTentlonfaiasingledletoeQt 
Inetaelsonaflatsurfaoeis  not  shown  by  the  fsot 
that  a  large  number  of  persons  had  before  at- 
tempted unsuooessfnlly  to  make  a  maohlne  to 
out  and  twist  bretsels,  or  cut  them  with  dies  set 
fairerolTlng  oyUnders,  and  had  expended  consid- 
erable money  and  time  fOr  thallparpose. 

[No.  80.] 

Afgued  Oei.  $4,  ^^90.    Bedded  Nee.  S,  2S90. 

APPEAL  from  a  decree  of  the  Oircuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  ininois  dismissing  a  suit  In  equity  for 
the  infringement  of  letters-patent    AfS^med. 

The  facts  are  stated  in  the  opinion. 

Meeen.  JdjmmxAmrWXLeaAJeeepkB.  Ed- 
een,  for  appellants: 

If  a  new  combination  and  arranranent  of 
known  elements  produce  a  new  and  beneficial 
result,  never  attained  before,  it  is  CTldence  of 
invention. 

Bbe  T.  ChUrdl,  18  Put  Off.  Gas.  60,  61; 
Webeter  Leem  Oe.  t.  Higgine,  105  U.  a  601 
(86: 1181);  Chugh  t.  Gilbert  i  B.  Mfy.  Ce.  106 
U.  8.  ITO  (87: 18^;  Walker,  Pet  M8;  AOtn^ 
tie  Werker.  Brad^,  167  U.  S.  102(27:  488). 

Tlie  fact  that  a  device  has  gone  into  general 
me,  and  has  displaced  other  devices  which  had 
been  previously  employed  for  analogous  uses, 
issuiucient 

Smith  V.  Oee^^ear  Bental  VMletmite  Oe.  08 
U.  8.  408  (28:  OA);  SpiUr.  (Muleid  Mfg.  Oe. 
18  Blatchf .  100;  Bnrt  v.  Oeean  MiOe/ll  Pet 


Off.  Chtf.  8;  Afm  v.  BObg,  L.  R.  8  Oh.  App. 
187. 

The  inventkm  so  madeand  patented  wae  and 
is  a  patentable  invention. 

Many  v.  BUerA,  Fish.  Pet  Gas.  17;  JlirftiMll 
V.  Cbeik,  8  Fish.  Pat  Gas.  668;  WkipfU^.  Mid^ 
ikee»  Oe.  4  Fish*  Pat  Gas.  41;  Btrengy.  NebU, 
8  Fish«  Pat  Gas.  586;  Holfv.  United  Stettm  P. 
B.  B.  If.  S X.  MUjg.  Cb.  5Fi8h.  Vex.  Gas.  865; 
Putman  t.  FeoMertef,  8  Put  Off.  QteaL  880; 
BaUen  t.  JVUspf^  18  Bktcht  857;  Waehbmm 
SKVg.  Oe.  r.  AiM,  41^  Rep.  000;  JQ^ 
finger  t.  Biekeg^  14  Blatohf .  807;  Smith  r. 
Qeei^eat  Bental  VulemniU  Cb.  08  U.  a  488 
08:068). 


liiiijili^  for  ippellesii 


Mr.  JueOee  Blatehford  delivered  the  opin 
ion  of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Gir- 
cuit  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois,  March  28,  1888,  bv 
Theodore  H.  Butler,  Gteorse  W.  Earbart  an^ 
William  M.  Crawfoni,  ags&st  Greorge  Steckel 
and  Frederick  Steckel,  to  recover  for  the  in- 
fringement of  letters-patent  No.  274,264, 
granted  to  the  plaintiffs  March  20, 1888,  on  an 
application  filed  July  6, 1882,  for  an  "improve- 
ment in  bretsel-cutters.'' 

The  spedflcations,  claims  and  drawings  of 
the  patent  are  as  follows: 

"  This  invention  relates  to  an  improvement 
in  molds  or  dies  for  stamping  or  cutting  out 
bretsels,  having  for  its  object  more  especially 
to  cause  the  product  ot  bretsel  to  have  the  ap- 
pearance of  a  band-made  bretsel;  and  it  con- 
sists in  the  peculiar  construction  of  the  mold 
or  die  to  effect  this  result,  and  other  details  of 
construction,  substantially  as  hereinafter  more 
fully  set  forth. 

"  In  the  accompanying  drawings.  Figure  1  is 
a  plan  view  of  our  improved  mtzeT  die  or 
mold.  Fig.  8  is  a  side  view,  partly  broken 
away,  thereof.  Fig.  8  is  an  enlarged  detailed 
plan  view  of  the  die  proper.  Fiss.  4  and  5  are 
sectional  views,  taken  rrapectively  on  the  lines 
m  9  and  ff  ff  of  Fig.  8.  IiR.  6  is  a  view  of  the 
product  or  bretsel  of  our  dte.  In  carrying  out 
our  invention  we  construct  the  die  A  after  the 
fashion  or  configuration  of  the  ordinary  bretzel 
in  its  general  shape— that  is,  as  more  clearly 
shown  in  Fig.  8.  For  the  purpose  of  this  spec- 
ification we  will  descrilM  thecnannelor  groove 
constituting  the  bretxel-die  as  consisting  of  a 
bow  or  an  approximately  heart-shaped  potion, 
a,  with  its  meeting  portions  a'  extended  so  as 
to  cross  each  other,  as  at  a*.  The  nnderlapped 
portion  is  further  extended,  as  at  a*,  said  ex- 
tension crossinffor  overlapping  an  extension, 
a*,  of  the  prenously  overla|5ped  portion  a*. 
The  extensions  a*  a*  are  projected  into  tlie  body 
of  the  bow  a.  At  a*  the  creaser  of  one  arm  of 
the  groove  or  channel  is  extended,  as  at  a*, 
across  ite  other  arm  and  united  to  a*,  while  the 
creaser  a'  is  extended  on  one  side,  as  at  a*, 
across  tf*.  The  ends  of  a*  a*  project  into  the 
bow  a  and  terminate  In  creasers  a\  This  con- 
struction enables  the  creadng  of  the  product 
or  breteel  at  the  pointe  above  detailed,  which 
imparts  to  the  diomade  bretsel  the  appearance 
of  having  hem  made  by  hand,  or  a  natural  ap- 
pearance. The  die  A  may  be  used,  as  shown 
m  connection  with  means  to  permit  its  manipu- 
lation by  hand,  whidi  connste  of  a  base,  B, 
through  which  it  Is  adapted  to  move  or  oper- 
ate, the  guides  or  uprighte  0,  the  top  plate  D 
and  the  sliding  hand-piece  £.  Theuprls^te  or 
guides  0  are  fixed  to  the  beae  B  and  to  the 
plate  D.  Around  the  plate  D  and  the  gulden 
slides  the  hand-piece  %.  cushioned  prefSnably 
upon  hclicsl  springs  ft»  secured  upon  the 
beae  B.  FF  are  the  expelling-studs,  se- 
cured to  the  top  plate.  D,  and  to  the  beae  B» 
below  which  they  extend  a  short  distance, 
and  through  cdnddent  apertures  distributed 
throui^  the  die  A.  Thediielsfixed  tothever- 
tkallyaUdlng  box  or  hand-pleoe  E.  When  the 
hand-piece  E  Is  pressed  downward  the  operar 
tlon  of  catting  or  stamphif  out  the  bretnl 
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■pring.  the  rtods,  wboM  lower  ends,  u 
■Utsd,  project  ■  ihoit  dlitance  bdow  (h«  die  Id 
lU  caevaled  pod^on.  will  expel  the  plutic 
bretzel  trom  the  die,  ahoald  it  ban  a  lendeot^ 
to  adbeiB  or  bUcIc  to  It.  The  die  can  also  be 
KBdiJy  applied  aa  well  to  a  cyliodriotl  turface 
ai  to  other  nufacea,  ud  osed  In  mj  number 
dedred.  Cams  or  otlier  nittoble  dencea  may 
he  emplojed  In  lieu  of  the  band,  for  operating 
the  dlei.    We  are  aware  tbat  the  fonn  td  tbe 


JuA  ot  the  ^  baniii  (bown  ta  not  herein 


lembiance  to  a  band-made  twlated  bretsel  la 
produced,  wldle  tlie  creaaer  heretofore  uaed,  as 
~'  doe*  not  produce  the  desired  remlL    Bad) 


die  has  three  off-beartof  iciap-panuti,  a* 
which  pick  up  tlie  internal  acnipe anaaelfTC 
them  into  thelmz  or  liand-plece  £.    It  will  be 


which  pick  up  tlie  internal  Knipe 

them  into  the  Doz  or  hand-piece  £.    _. 

obeerred  that  our  diet  form  two  kinds  ot  acrap 


—to  wit,  connected  tcrapa  and  Internal  acrapa, 
tba  latter  being  picked  up  b;  the  diea,  and, 
after  paaalng  tuouf^  the  channela  a*,  are  de- 
livered into  the  box  £,  or  other  suitable  rei 
at.    W«  at«  awaie  that  it  la  not  new  K 


J^f 


claimed,  aa  h  will  be  made  the  ntMcot  matter 
of  a  aubaeqnent  application.  Tbe  catter  bm- 
tn  ehown  la  adapted,  by  means  9f  tbe  feel  or 
projecttooa  V  on  the  baae  B.  to  be  moved  upon 
a  flat  anrfaoe  and  over  tbe  dough,  and  to  out 
from  tbe  Mme  bretwla,  which  belnr  left  aeon 
aflat  aotface  after  ctittiog  are  not  aoUabla  to 
become  mlaahaped  aa  when  out  bv  rotaiT  oat- 
tan  m  hetetofore,  and ,  by  the  additional  an» 
mt  ^^,  and  the  norel  creaaen  ■'  ^.  p 

um.  a  " 


ward  fa  the  tnbea;  alao,  that  Via  eldto  oat 

brettela  b7  meua  of  dlea  which  at  onoe  deUver 
tbe  Internal  aotap^  aa  tber  an  cut,  fats  omoI 
tbe  CTlUden  wbldi  caiTT  tbe  diea. 

"Hsrlng  thua  tun;  deicribed  oia  favenUon. 
we  cUm  and  dedre  to  tecure  tnrlettem-patent— 
"    A  flat  dh  f^  cntdng  bretidB,  haTinr 
-      •      -   '  3,  tf-  *-• "-^ 
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creaaen.  a*  a',  and  the  end  creasen,  a^  a\  pro- 
jecting into  the  bow  a,  aubstantialiy  as  shown 
and  deBcribed. 

"2.  In  a  bretzel-cntter,  the  combination  of 
the  die  A,  perforated,  as  described,  for  the  re- 
ception ana  passage  of  the  scraps  and  for  the 
expelling'Studs  F,  with  said  stads,  the  guide- 
rods  C,  the  base  B,  provided  with  feet  or  pro- 
jections V^  the  springs  6,  perforated  plate  D 
and  the  hand-piece  £•  sub&antiallj  as  shown 
and  described. 

"8.  A  flat  bretzel-shaped  die,  having  three 
off-bearing  internal  scrap-passages  or  channels, 
and  perforations  for  the  ezpielling-studs,  in 
combination  with  the  expellinff-studs,  sabstan- 
tially  as  shown  and  desoibed.^ 

The  answer  of  the  defendants  set  up,  among 
other  defenses,  '*that  bretzels,  for  the  cutting 
of  which  from  the  dough  said  pretended  in- 
vention was  made,  are  an  old  and  well-known 
article,  and  have  been  known  and  in  common 
use  for  a  great  many  years,  and  long  prior  to 
the  said  pretended  invention;  that  bretzels  are 
a  kind  of  hard  brittle  cake,  of  a  particular 
form,  known  and  associated  with  that  particu- 
lar form  throughout  the  whole  civilized  world, 
and  that  all  that  complainants  claim  to  have 
done  in  their  said  invention  was  the  making  of 
a  die  for  cutting  them  in  that  form;  that  the 
bretzels  cut  by  such  die  are  In  no  way  im- 
proved or  different  from  the  bretzels  heretofore 
made;  that  long  prior  to  complainants'  said 
pretended  invention  dies  were  in  common  and 
public  use  for  cutting  douffh  into  various  shapes 
and  figures;  that  such  dies  were  so  used  for 
cutting  the  various  letters  of  the  alphabet,  dif • 
ferent  Idnds  of  animals,  birds,  fishes,  hearts, 
diamonds,  and  ainr  and  eveir  kind  and  variety 
of  attraouve  or  fantastic  shapes  that  confec- 
tioners or  dealers  might  fancy  or  desire;  that 
such  dies  were  made  to  cut  any  and  every  form 
that  might  be  desired;  that,  in  making  such 
dies,  the  only  change  that  would  be  required 
would  bo  in  the  form  of  the  cutter,  which 
could  be  and  was  varied  at  pleasure  as  occasion 
required;  that  dies  like  those  above  described 
for  cutting  various  forms  were  made  in  every 
respect  like  the  dies  shown,  desoribed  and 
clauned  in  complainants'  patent,  for  many 
years  before  their  application  for  letters-patent, 
with  the  exception  that  the  cutters  were  not 
perhaps  of  the  shape  shown  and  claimed  in 
complainants'  patent,  but  were  shaped  to  cut 
every  variety  of  form,  except,  perhaps,  a  bret- 
sel:  that  the  only  difference  between  such  dies 
ana  complainants'  dies  was  in  the  form  of  the 
cutter,  which  form  could  be  and  was  varied  at 
pleasure;  that  the  making  a  die  to  cut  bretzels 
did  not  require  and  did  not  permit  any  inven- 
tion. In  view  of  the  well-known  existence  and 
use  of  dies  for  cutting  various  forms,  as  above 
described;  that  the  complainants'  patent  does 
not  contain  or  claim  anvthing  that,  in  view  of 
the  state  of  the  art.  coiud  form  the  subject  of 
a  valid  patent;  and  that  dies  like  those  above 
describra  for  cutting  various  forms  were,  for 
manv  vean  before  complainants'  application 
for  liidj^  patent,  made  and  sold  by  Jacob  Roth, 
of  the  firm  of  Itoth,  McMahan  &  Co.,  at  his 
factoiT,  Na  60  West  Washioffton  Street,  Chi- 
cago, Illinois. "  The  answer  also  alleged  '  'that 
diM  for  tatting  bretzels  like  that  described  and 
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claimed  in  complainants'  patent  have  been 
made  and  publicly  used  in  this  country  long 
before  complainants'  said  pretended  iovcDtion 
thereof  and  more  than  two  years  before  their 
application  for  a  patent  therefor;"  and  "that, 
in  view  of  the  state  of  the  art  at  and  prior  to  the 
alleged  invention  of  the  plaintiffs,  no  invention 
was" required  in  making  the  inventions  claimed 
in  the  patent  sued  on.  ^ 

Issue  was  joined  and  proofs  on  both  sides 
were  taken,  and  the  case  was  heard  in  the  cir- 
cuit court  bv  Jvdig€  Blodgett,  who  made  a  de- 
cree dismissing  the  biU,  with  costs,  from  which 
decree  the  plaintiffs  have  appealed  to  this 
court  His  opinion  is  reportea  in  27  Fed.  Rep. 
219.  He  says:  "The  bretzel  has  heretofore 
been  chiefly  made  by  rolling  out  a  strip  of 
dough,  and  bending  it  into  nearly  a  semi-ellip- 
tical or  heart  shape,  and  crossing  the  ends^  and 
laving  them  upon  the  outer  rim  of  the  circle. 
This  form  leaves,  of  course,  three  interior 
openinn,  and  in  cutting  the  bretzel  from  the 
sheet  of  dough,  as  it  passes  under  the  cutter, 
provision  must  be  maae  for  the  interior  scrap 
which  is  cut  from  the  dough,  and  this  is  done 
bv  having  an  opening  extending  through  the 
plate  and  cutting  dies,  so  that  the  interior  scrap 
is  carried  off  through  the  tubes  connected  with 
these  openings.  .  .  .  The  proof  shows 
that  it  is  old  in  the  art  connected  with  the 
preparation  of  food,  to  cut  crackers,  opoUes 
and  cakes  of  various  sorts  into  many  shapes, 
including  the  shapes  of  animals,  and  shows  the 
use,  for  at  least  ten  years  before  the  application 
for  the  patent  in  question,  of  dies  in  bakeries, 
for  cutting  cakes,  in  the  shape  of  the  capital 
letter  'B'  and  the  character  '&  '  with  two  or 
more  scrap  passa^;  and  with  dies  of  this 
character  in  pubhc  use.  I  cannot  mvself  see 
any  patentable  novelty  in  the  dies  of  the  pat- 
ent. They  are  simply  made  to  cut  a  piece  of 
douffh  in  the  shape  of  a  hand-made  bretzel, 
while  the  dies  offered  by  the  defendants  as  an- 
ticipating the  complainants'  dies  cut  pieces  of  [28  J 
dough  into  forms  corresponding  with  the  let- 
ter %'  and  character  '&,'  from  which  the  in- 
ternal scrap  must  be  removed.  These  old  diet 
also  show  expelling  studs,  by  which  the  cut 
figure  is  expelled  or  pushed  out  of  the  die  after 
being  cut,  performing  the  same  function  that 
Is  pmormed  by  the  expelling  studs  in  the  pat- 
ent. It  is  true,  I  doubt  not,  that  it  required 
considerable  mechanical  skill  to  make  a  die 
which  would  cut  a  bretzel  from  dough  to  astc 
imitate  a  hand-made  bretzel,  because  the  hand- 
made bretzel  is  somewhat  dumsilv  shaped,  as 
the  parts  are  bent,  twisted  and  laid  upon  each 
other;  and  it  was  undoubtedly  a  matter  requir- 
ing some  studv,  effort  and  experiment  to  inaka 
the  shape  of  the  die  correspond  with  the  exter- 
nal formation  of  the  bretzeL  This,  however, 
seems  to  me  not  to  involve  invention,  but  mere 
mechanical  skill.  The  cutter  might  be  com- 
pelled to  experiment  some — that  is,  cut  several 
dies— but  that  ii  not  invention.  The  proof 
also  shows  that  a  large  number  of  persons,  bo 
fore  these  patentees,  had  attempted  to  make  a 
machine  which  would  cut  bretzels,  and  con- 
siderable mon^  and  time  teem  to  have  beea 
expended  in  efforts  to  produce  such  a  machine; 
but  the  noticeable  thing  in  regard  to  all  these 
early  efforts  was  the  »ct  that  most  of  those 
engaged  tn  thtm  were  trying  to  draw  out  and 
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twitt  tbe  dough  bj  nuobinery  rmtber  thtn  to 
cut  or  itaaip  doogb  from  »  flat  iheet,  while 
others  were  eDdeaToring  to  cut  them  with  dies 
set  Id  rerolrlng  cyUndcrs;  and,  as  soon  as  the 
Idea  of  cottlog  the  dough  from  a  flat  sheet  was 
eoocelTed,  the  difflcultj  seems  to  hare  Tan- 
Ished,  and  success  followed  the  effort,  as  the 
odIj  change  made  was  to  adapt  the  old  letter 
dies  to  the  shape  of  a  ttretcel."  The  opinion 
further  said  that  It  seemed,  from  the  proof,  in- 
asmuch as  the  bretcel  Is  an  article  of  time-hon- 
ored history  in  the  German  countries,  oon- 
nected  to  some  extent  with  the  older  religious 
obeerrances  of  that  people,  and  IntimatelT  with 
their  present  social  enloyments,  that.  In  the 
first  efforts  at  making  them  br  macldnerj.  It 
was  assumed  that  they  most  m  eTery  respect 
simulate  those  made  by  hand  or  they  would 
not  be  acceptable  to  the  public,  and  must  not 
only  simulate  them  in  appearance,  but  the 
manipulation  of  the  dougn  must  be  substan- 
tially the  same  as  In  those  made  by  hand,  but 
when  the  machine-made  bretzels  were  intro- 
duced to  the  public,  and  accepted  in  place  of 
the  band-made  article,  the  problem  was  sol  Ted; 
and  that  the  merit  of  these  patentees  seemed  to 
bare  been  In  overcoming  a  fixed  prejudice  In 
faTor  of  the  hand-made  goods  rather  than  In 
luTentlDg  any  radically  new  process  for  mak- 
ing the  same  goods  by  machinery.  We  unan- 
ioMmsly  concur  with  tbe  dicult  court  In  its 


It  Is  nr^ed  by  the  appellants  that  the  circuit 
court  erred  In  finding,  as  a  fact,  that  dies  ex- 
isted whidi  cat  cakes  in  tbe  shape  of  the  capi- 
tal letter  V  and  the  character  '&,'  wttb  two  or 
mors  scrap  passages.  But  we  find  that  the 
eridcnce  esublishes  that  fact* 

in  Tiew  of  the  testimony  as  to  the  state  of 
the  art^  It  required  no  InTentkm  to  make  a 
single  die  to  cut  douch,  oo  a  fiat  surface.  Into 
any  particular  shape  dedred,  whether  the  shape 
of  a  bretxel  or  any  other  shape.  8miik  t. 
yicJk4fU,  68  U.  8.  21  WaU.  112,  110  [28:  606, 
5671:  Dunbmr  t.  JMWfV.  04  U.  8.  187,  100  [24: 
84,  WJ;  BmoM  oMtr  Oo,  t.  AmMoa.  110 
U.  S.  886,  888  [80:  406,  4fft\,  and  cases  there 
died;  Ptten  ▼.  AeU^  Jiffp.  0$.  180  U.  8.  626, 


Waiion  t.  Oinein- 
182  U.  a  161,  167 


628, 620  [82:  1067.  1^ 
iiatf,  J.at.L,  dd  R 
[88:  205,  20S]. 

All  thai  It  was  neoessaiy  to  do  was  to  take 
the  bretxel  as  a  pattern  and  make  a  die  to  cor- 
respond In  shape  with  It.  The  bretxel  pre- 
sented an  the  lines  and  creases,  points  and  con- 
figurations that  were  required  in  the  die.  Tbe 
qoestloQ  was  one,  not  of  InTentlon,  but  simply 
of  mechanical  skill  and  imitation.  The  per- 
foratlona  in  the  die  f6r  tbe  passing  upward  of 
tbe  scraps,  and  theexpelling  studs  for  pushing 
off  the  bretxel  from  the  die,  and  all  the  detdfi 
ap&MtA  In  the  second  claim  of  the  patent^ 
were  old  In  machines  that  had  been  used  l^ 
bakeiB  for  many  years.  All  that  was  neces- 
sary was  to  take  out  the  old  cutter  and  put  In 
one  Ia  the  lererse  form  of  a  bretaeL  The  rest 
of  the  machine  had  been  used  in  the  same  way 
In  cotUMCtion  with  other  forms  of  dies.  There 
is  nothing  In  the  sonotloa  that  bretxel  dough 
Is  different  from  ocEer  doughs.  In  respect  to 
the  aotloo  of  a  die  upo«  It. 

la  regard  to  ibe  point  taken  that  the  exist- 
ence of  ln?<sntlon  In  this  case  Is  shown  by  the 


fact  that  a  large  number  of  persons  had  before 
attempted  unsuccessfully  to  make  a  machine 
to  cut  bretzels,  and  bad  expended  considerable 
money  and  time  for  that  purpoee.  It  is  to  be 
said,  as  stated  l^  the  drouit  court,  that  most 
of  them  were  engsged  in  trying  to  draw  out 
and  twist  tbe  dough  br  macblDery,  rather  than 
to  cut  out  the  form  of  a  bretxel  hy  a  single  die 
from  a  fiat  sheet,  or  else  were  endeayoiing  to 
cut  bretxels  with  dies  set  in  rerolring  cylin- 
ders. It  also  appears  that  those  efforts  were 
largdy  made  In  attempts  to  cut  out  the  bretxd 
by  two  oppodte  dies,  and  that,  as  soon  as  the 
idfea  occurred  of  cutting  the  dough  by  a  single 
die  from  a  fiat  sheet,  success  came  at  once,  l>y 
merely  changing  the  shspe  of  the  old  single 
die.  It  also  sppears,  as  suggested  by  the  or- 
cult  court,  thst  there  was  a  prejudioe  against 
machine-made  bretzels. 
Tk4d4or$$(lft^e(XreMii09%trii9^/lnMd.     , 


OATHERINB   FI8HBURK,  Pff.  'n 

e. 

OmOAOO,  MILWAUEEB  A   8t.  PAUL 
RAILWAY  COMPANY. 

Itoe  8L  a  Beporter^  ed.  60i<U 

IYaeUe$  rmsm  <f  d§nidl  ^  wiMm  fcr  nsv 
trial    right  if  tmiim, 

L  Ooorts  of  tbe  United  Stales  are  not  fforeraedlu 
tbestatute  or  praoHoeof  the  stale  ooorts, as ie 
motions  for  new  trial  and  hOls  of  ezoeptloiis. 

I.  Aooordinx  to  tbe  piaotloe  of  tbe  oourts  of  Ibe 
United  Stipes,  tbe  OTwruUiix  of  a  Bsottoo  for  a 
new  trial  Is  not  tbe  sobjeot  of  exoepUoo:  and 
where  the  only  ezoeptloo.  In  respeot  to  whleh  erw 
ror  Is  ssrigned.  Is  orerruUng  a  motloo  for  new 
trial,  this  ooort  wm  not  rerlew  the  esse. 

&  Tbe  rlxht  of  review  In  this  oouit  Is  limited  to 
of  law  appearint  oo  the  faoe  of  the 


rKo.42.] 
Arg^a  OcL  SI.  2890.       D$M^  Ih^,  S,  1890, 

r\  ERROR  to  the  Circolt  Court  of  tbe  United 
8utea  for  the  Western  District  of  Wisconsin, 
to  reylew  a  Judgment  for  defendant.  In  an  ac- 
tion for  damages  for  wrongfully  ejecting  plain- 
tiff from  one  of  defendant's  passenger  tralna. 

^^MrsMCL 

The  facta  are  stated  In  the  opinion. 
J^.  B.  F.  DoBwiddto  for  plaintiff  In  error. 
Tbe  court  declined  to  hear  further  argument 
Mmn;  Burton  Banion  and  Jokm  W,  Cotrg 
for  defendant  In  error. 

FalUr.  Ok,  J.: 

This  was  sn  aedon  for  damages  brought  by 
plaintiff  in  error  against  defendant  In  error  for 
wrongfully  ejecting  her  from  one  of  Ita  naseen- 
ger  tralna.  and  reswedin  ayerdlotaod  Jodg* 
ment  In  favor  of  defendant  In  error. 

In  regard  to  motiooafor  new  trial  andbiOs 
of  exceptiona,  eourta  of  Ibe  United  States  are 
Independent  of  any  statute  or  praotloe  preyall- 
iog  in  tbe  coortnof  tbe  State  hi  which  Um  trial 
is  had.  Mimow%  Fiac  K  0$.  r.  OkUt^  4 
A  A  Ob.  182  U.  a  101  [88:  800]. 

Tbe  only  excepHoo  in  respect  to  wbidi  plate- 
tiff  assigns  error  hers  waa  to  the  oyeriultDg  of 
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OccTebm, 
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ber  motion  for  t  new  trial,  which  is  not  the 
sablect  of  ezoeptioo,  acoording  to  the  practice 
of  the  courts  or  the  United  Sutes. 

Yarions  objections  to  the  charge  of  the  court 
were  set  oal  as  grounds  for  the  motion  for  new 
trhJ,  but  it  nowhere  appears  that  exceptions 
were  taken  to  any  of  tnese  matters,  sare  as 
inyolved  in  the  overruling  of  that  motion,  nor 
does  the  record  show  that  the  action  of  the  cir- 
cuit court  was  inyoked  upon  the  ground  that 
there  was  no  evidence  to  sustain  ^e  verdict 

Our  right  of  review  is  limited  to  questions  of 
law  appearing  on  the  face  of  the  record*  and 
we  find  none  such  presented  here. 


[11        THB  STSAHER   MAX    MORRIS,  Jobv 

MoBBiB,  Claimant,  Appt.^ 
e. 

PATRIOE  OURRY  R  au 

(Bee  a  a  Z%«  Jfte  Jf orrCi.  Beporter^  ed.  I-IAJ 

Jkmagm  imjaOmiTaUt  fir  fugUgenc$9  lohem  di^ 

L  A  kmfsboveman,  emplOTed  to  load  ooal  oo 
board  astaamship,  and  Injured  while  80>mi>lo7ed, 
by  his  failing  from  the  steamer^  bridse  to  her 
deck,  partlj  through  bis  own  negUgeiioe  and 
partly  through  the  negUgenoe  of  the  steamer** 
ollloen,  Is  entitled,  hi  asult  in  admiralty  against 
the  vessel  fOr  damages  for  suob  Injury,  to  a  de- 
cree for  divided  damages. 

S.  The  admiralty  rule  of  the  division  of  damages, 
in  oases  of  oolllslon,  where  both  vesMls  are  in 
fault.  Is  appUoable  to  an  oases  of  marine  tort» 
founded  upon  negUgenoe  and  proseouted  In  ad- 
miralty* 

rNai4.] 

Submitted  Ma^S,  1890.    DeMsd  1909. 17, 2890. 

APPEAL  fh>m  a  decree  of  the  Circuit  Court 
of  the  United  Statea  for  the  Southern  Dis- 
trict of  New  York  in  favor  of  the  libelant  in 
admiralty  for  damages  for  a  personal  injury 
through  the  n^Ugence  of  those  in  charge  ox 
the  vessel    Jjmrmed. 

Mettn.  BwUer,  Stillman  d  BtMard  and 
Wilh^lmns  Btjademe*  for  appellant: 

The  libelant  cannot  recover  when  his  own 
negligence  has  contributed  to  the  accident 

Whart  Neg.  g  800;  2!IU  JBrptmr,  90  FM. 
Rep.  185, 189;  Leathen  v.  meiino,  105  U.  S. 
096(96: 1199);  Ths  OaUita  Bawm.  UFed.  Rep. 
498;  Th€  KaU  Ckxnn,  8  Fed.  Rep.  719;  Ths 
Eheola,  19  Fed.  Rep.  996. 

Contributoiy  negligence  Is  a  defense  to  the 
action,  the  daim  Geinff  prosecuted  in  the  ad- 
miralty court  bj  a  libel  in  p&rmmam. 

Botmm  V.  Oregon  db  C.  B,  Oo.  5  Fed.  Rep. 
598,  696;  Pstereon  v.  ne  Chandoe, iTed.  Rep. 
646,  649;  TJU  Qermania,  9  Ben.  856;  Tks  B. 
B.  Ward,  Jr.  90  Fed.  Rep.  709,  701 

The  admtrahjr  rule  of  division  of  damages, 
applicable  to  collision  cases,  has  never  &en 
ap^ed  to  cases  of  personal  injuries. 

ns  Bekoonw  CaihaHn$  ▼.  iHekineoh.  OB  U. 
a  17  How.  178  (15:  988). 

A  servant  cannot  recover  f6r  injuries  sus> 
tdned  through  the  negligence  of  a  fellow  serv- 


SM 


The  Victoria,  18  Fed.  Rep.  48;  The  Earold, 
91  Fed.  Rep.  498;  ne  Edith  Qodden,  98  F^ 
Rep.  48;  AtUe  v.  Borthweetem  U.  Paekei  Co. 
88  U.  S.  91  Wall  889,  895  (99:  619,  691). 

The  decree  cannot  be  sustained  bj  the  rule 
that  whoi  a  seaman  falls  sick  or  sustains  in- 
Jury  in  the  scnrice  of  hit  vessel  certain  respon- 
sibilities as  to  can  and  attention  devolve  upon 
the  vesseL 

The  Oitg  of  Alexandria,  17  Fed.  Ren.  890; 
Curtis,  Rights  and  Duties  of  Seamen,  l(i9:  The 
AtlarUieilhb.  Adm.  451 ;  BetfiU  v.  Clarke, 01 
cott  816;  The  Ben  FUnt,  1  Abb.  196. 

Meeare.  Romt  Foster  and  Jama  A.  Pai- 
riek,  tot  appellee: 

The  power  of  an  admiralty  court  to  divide 
damages  in  maritime  cases  is  not  confined  to 
cases  of  collision,  but  extends  to  other  cases  of 
admiralty  Jurisdiction. 

Snow  V.  Carruth,  1  Spr.  Adm.  894;  OAris- 
tian  V.  Van  Taeed,  19  Fed.  Rep.  884;  The  Sjfr- 
aouee,  18  Ftd.  Rep.  898;  The  Beba,  99  Fed. 
Rep.  546;  The  Bu^orer,  90  Fed.  Bep.  185;  Ths 
Wanderer,  Id.  140. 

Mr,  Justice  Blatehlbrd  delivered  the 
opinion  of  the  court: 

This  is  a  suit  in  admiralty,  brought  in  the 
District  Court  of  the  United  SUtes  for  the 
Southern  District  of  New  York,  by  Patrick 
Curry  against  the  Steamer  Max  Morris. 

The  libel  alleges  that  on  the  97th  of  Oo- 
tober,  1884,  the  libelant  was  lawfully  on 
board  of  that  vessel,  being  employed  to  load 
coal  upon  her  by  the  stevedore  who  had  the 
contract  for  loaaing  the  coal ;  that,  on  that 
day,  the  libelant,  while  on  the  vessel,  fell 
from  her  bridge  to  the  deck,  through  the 
negligence  of  those  in  charge  of  her  in  hav- 
ing removed  from  the  bridge  the  ladder 
usually  leading  therefrom  to  the  declL  and 
in  leaving  open,  and  failing  to  guard,  the 
aperture  uius  left  in  the  raiion  the  bridge ; 
that  the  libelant  was  not  guilty  of  negli- 
gence ;  and  that  he  was  injured  by  the  ul\ 
and  incapacitated  from  labor.  He  dainoed 
$8,000  damages. 

The  answer  alleges  negligence  on  the  part 
of  the  libelant  and  an  absence  of  negligence 
on  the  part  of  the  claimant. 

The  district  court,  held  by  Judoe  Brown, 
entered  a  decree  in  favor  of  the  libelant  for 
$160  damages,  and  $89.88  as  one  half  of  the 
libelant's  costs,  less  $47.06  as  one  half  of  the 
claimant's  costs,  making  the  total  award  to 
the  libelant  $185. 97.  The  opinioo  of  the  dis- 
trict Judge  is  reported  in  94  Fed.  Rep.  860. 
It  appears  from  that  that  the  Judge  charged 
to  the  libelant's  own  fault  all  his  pain  and 
suffering  and  all  mer6  consequential  dam- 
ages, aim  charged  the  vessel  with  his  wagea, 
at  $9  per  day,  for  75  working  daya>  makin| 
$150.  C 

The  claimant  appealed  to  the  circuit  court, 
on  the  ground  that  the  libel  should  have 
been  dismissed.  It  was  stipulated  between 
the  parties  that  the  facts  as  stated  in  the 
opinion  of  the  district  Judge  should  be  taken 
as  the  facts  proved  in  the  case,  and  that  the 
appeal  should  be  heard  on  those  facts.  Judoe 
Wallace,  who  heard  the  case  on  appeal  in 
the  circuit  court,  delivered  an  opinion,  in 
August  1886,  which  is  reported  i-    '^'^  ^cH. 

Ii7  U.  fc 
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SraAxn  Max  Hobbib  t.  Cubbt, 


court  OD  Vbe  14th  of  AUrcb,  1887,  tbe  court 
balng  beld  bj  Mr.  Jiutiee  Blatchtoid  and 
Atdfft  Wsllaoe,  when  a  oertlflcftte  was  iigoed 
bj  them  Btatiog  ■■  followa :  "The  libelant 
waa  a  longahomnan,  a  realdent  of  tbo  Cltj 
and  Count;  ti  N«w  Tork,  and  waa,  at  the 
time  when  the  nld  accident  occurred,  em- 
ployed  aa  Icmnhoremaii,  hj  the  hour,  by  tha 
■tCTedon  having  tho  contract  to  load  coal  on 
board  the  steamship  Max  Uorria.    The  In- 

erlei  to  the  libelant  were  occa^ooed  by  bli 
lUng  through  an  unguarded  opening  in  ~ 
rail  on  the  dter  end  of  the  1 01 
The  Max  Hotris  waa  a  British 


>er  bridge, 
steamship. 


E«.  The  libelant  contends  that  the~ln- 
M  were  occasioned  entirely  thiou^  the 
t  of  the  vesael  and  hex  offlcen.    The 


oouri  flnds,  aa  a  matter  td  fact,  that  the  In- 
juries to  the  libelant  were  occasioned  pertly 
through  his  own  negligence  and  partly 
duotwh  the  negligence  of  the  offlcen  of  the 
▼eaeeL  It  now  occurs,  aa  »  qneetton  ot  law, 
whether  the  libelant,  under  the  above  facte, 
is  entitled  to  a  decree  for  dirlded  damages. 
On  title  question  the  opinions  of  the  Judges 
am  In  conflict."  On  motlMt  of  the  claimant, 
the  question  Id  difference  was  certified  to 
this  court,  and  a  decree  was  entered  by  Uie 
circuit  court  afflnulng  the  decree  of  the  dis- 
trict court  and  awarding  to  the  libelant  a  re- 
corery  of  |1SG.S7,  with  Interest  from  the 
date  of  the  deciee  ot  the  district  court,  and 
t36.80  as  the  libelant's  oosta  In  the  dicult 
court,  making  a  total  of  (172.  From  that 
decree  the  claimant  has  appealed  to  this 
court.    Bev.  Stat.  f&  60S,  698 ;  Dou  t.  JtAn- 


Judge  Brown  and  JvOg*  Wallace,  and  pre- 
sented to  us  for  decision,  is  whether  the  11, 
belftnt  was  debarred  from  the  recovery  of  any 
sum  of  money,  by  reason  of  the  tsct  that  his 
owu  negligence  contributed  to  the  accident, 
although  there  was  ueBllgence  also  In  the 
officers  of  the  Tesael.  The  question  presented 
by  the  certificate  is  really  that  question,  al- 
though stated  In  the  certlflcate  to  be  whether 
the  libelant,  under  the  facta  presented,  wai 
entitled  to  a  deciee  "for  divided  damagee.'' 
It  appears  from  the  opinion  of  the  district 
judge  that  he  imposed  upon  the  claimant 
^Bome  part  of  the  damage''  which  his  oon- 
current  negligence  occasioned,  irtklle  It  does 
not  appear  from  the  record  that  the  award  of 
the  f  ISO  waa  the  result  of  an  equal  division 
of  the  damans  snllered  by  the  libelant,  or  a 
giving  to  urn  of  exactnr  one  half,  ta  of 
mem  or  leas  than  cue  bait,  of  each  damages. 
The  particular  question  before  uahas  never 
been  auUioritatlvely  passed  upon  by  this 
court,  and  la,  aa  statecl  by  the  tfirtrict  judge 
In  hu  opinion,  whether,  in  a  court  of  ad- 
miralty. In  a  ease  like  the  praaent,  whers 
personal  injuries  to  the  libelant  aroae  from 
bis  negUgeoM  concurring  with  that  of  the 
veieel,  any  damagea  can  be  awarded, 
13?  v.  B. 


whether  the  libel  mt 
ingto  the  rule  In  CO 
The  doctrine  of  ai 
ages  la  admiralty.  1: 
between  two  Teasels 
of  fault  oontdbutlu 
long  been  Hie  rale  li 
established  by  this 
SiAeenn-  OaihariM  v 
How.  170  [16 :  288] 
by  it  to  cases  where 
fault,  only  one  of  th 
as  to  cases  where  bo 
Jored  vesael.  In  the  t 
one  half  of  Ita  dam 
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, —   _ilng  a 

Tided,  and  the  vessel 

such  one  half  reoovi 

the  other  vessel.    In 

OKAarin*  t.   DiM* 

being  held  In  fault 

said 

Nels 

role  In  the  English  i 

the  loss,' and  that" 

uaiully  attending  C 

thought  "the  role  dl 

ittst  and  equitable, 
nduoe  care  and  Tig 
the  navlgatiim.' 

This  rule,  recognl 
division  of  the  loss, 
court  In  the  tollo 
Bteam&r  St.  Oharte*, 

its :  068]  ;  Ohambarl 
I  How.  048  [16:  31 
U.  B.  »  Wall.  618  I 
78  V.  B.  11  Wall.  : 
odne,  80  U.  S.  18  Y 
OmUiiMtat,  81  U.  8. 
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baree  owned  by  the  libelant  was  sunk  by 
striling  a  stone  pier  owned  by  the  respond- 
ent, built  in  the  navigable  part  of  the  Mis- 
sissippi River.  Both  parties  being  found  in 
fault  by  the  district  court,  that  court  divided 
the  damages  sustaincxl  by  the  libelant,  and 
rendered  a  decree  against  the  owner  of  the 

Eier  for  one  half  of  them.  The  circuit  court 
eld  the  owner  of  the  pier  to  be  wholly  In 
fault,  and  decreed  the  entire  damage  against 
him.  He  hsTing  appealed,  this  court,  after 
two  hearings  of  the  case,  reversed  the  decree 
of  the  circuit  court  and  reinstated  that  of  the 

(10]  district  court.  In  the  opinion  of  this  court, 
delivered  by  Mr,  JuHiee  Miller,  the  case  is 
treated  as  one  of  collision.  The  pier  having 
been  placed  by  the  respondent  in  the  navi- 
gable water  of  the  Mississippi  River  without 
authority  of  law,  this  court  held  him  to  be 
responsible  for  the  damages  sustained  by  the 
libelant  from  the  striking  of  the  pier  by  the 
barge.  It  held  also  that  tnere  was  negligence 
on  the  part  of  the  barge,  and  said  (p.  895 
£621])  :  ''But  the  plaintiff  has  elected  to 
bring  his  suit  in  an  admiralty  court,  which 
has  jurisdiction  of  the  case,  notwithstanding 
the  concurrent  right  to  sue  at  law.  In  this 
court  the  course  of  proceeding  is  in  many 
respects  difterent  and  the  rules  of  decision 
are  different.  The  mode  of  pleading  is  dif- 
ferent, the  proceeding  more  summary  and 
informal,  and  neither  party  has  a  right  to 
trial  by  jury.  An  important  difference  as 
regards  this  case  Is  the  rule  for  estimating 
the  damages.  In  tiie  common-law  court  the 
defendant  must  pay  all  the  damages  or  none. 
If  there  has  been  on  the  part  of  the  plaintiffs 
such  carelessness  or  want  of  skill  as  the  com- 
mon law  would  esteem  to  be  contributory 
negligence,  they  can  recover  nothing.  By 
the  rule  of  the  admiralty  court,  where  there 
has  been  such  contributory  negligence,  or, 
in  other  words,  when  both  have  been  in  fault, 
tlie  entire  damages  resulting  from  the  collis- 
ion must  be  equally  divided  between  the 
parties.  This  rule  of  the  admiralty  com- 
mends itself  quite  as  favorably  in  its  in- 
fluence in  securing  practical  lustice  as  the 
other ;  and  the  plaintiff  who  has  the  selec- 
tion of  the  forum  in  which  he  will  litigate 
cannot  complain  of  the  rule  of  that  forum." 
This  court,  therefore,  treated  the  case  as  if 
it  had  been  one  of  a  oollisioi.  between  two 
vessels. 

The  case  of  Tk$  Alabama  was  like  that  of 
The  Washington^  where  an  innocent  party 
recovered  damaM  against  two  vessels,  both 
of  which  were  In  fault  in  a  collision.  In 
that  case  it  is  said  in  the  opinion  of  the 
court,  delivered  by  J&.  Justiee  Bradley  (p. 
597  [764]),  that  "the  moiety  rule  has  been 
adopted  for  a  better  distribution  of  justice 
between  motoal  wrong-doers;  and  it  ought 
not  to  be  extended  so  far  as  to  inflict  positive 
loss  on  innocent  parties." 

The  case  of  Tk4  Atlas,  was  that  of  a  suit 
against  the  Atlas  by  an  insurance  company 
for  the  loss  of  a  oanal-boat  and  her  cargo 
while  she  was  in  tow  of  a  tug,  through  a 

1.11  J  collision  between  the  Atlas  and  the  tug.  The 
tog  was  not  foad.  The  district  and  circuit 
courta,  in  view  of  the  fact  that  the  collision 
was  caused  by  the  nmtaal  fault  of  the  Atlas 
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and  the  tug,  decreed  to  the  libelant,  against 
the  Atlas,  one  half  of  its  damages.  This 
court  held  that,  as  the  owner  of  the  cargc 
which  was  on  board  of  the  canal -boat  was 
not  in  fault,  the  libelant  was  entitled  to  re- 
cover the  entire  amount  of  its  damages  from 
the  Atlas,  the  tug  not  having  been  Drought 
in  as  a  party  to  the  suit.  By  Rule  69  in 
Admiralty,  promulgated  by  this  court  March 
26,  1888  (112  U.  8.  748  [20:  927]),  the  claim- 
ant  or  respondent  in  a  suit  for  damage  by 
collision  may  compel  the  libelant  to  bring 
in  another  vessel  or  party  alleged  to  have 
been  in  fault. 

The  case  of  The  Juniata  u  worthy  of  at- 
tention. In  that  case,  one  Pursglove,  the 
owner  of  a  steam-tug,  flled  a  libel  against 
the  Juniata  to  recover  for  damages  sustained 
by  Uie  tug  by  a  collision  between  it  and  the 
Juniata,  and  also  damages  for  personal  in- 
juries to  himself.  The  district  court  held 
both  vessels  to  have  been  in  fault,  and  made 
a  decree  of  $10,000  in  favor  of  Pursglove, 
for  one  half  of  his  damages.  This  decree 
was  affirmed  by  the  circuit  court  and  by  this 
couct.  It  is  quite  evident  from  the  report  of 
the  case  that  damages  were  awarded  to  Purs- 
glove for  his  personal  injuries,  although  hia 
tug  was  held  to  have  been  in  fault. 

Some  of  the  cases  referred  to  show  that  this 
court  has  extended  the  rule  of  the  division 
of  damages  to  claims  other  than  those  for 
damages  to  the  vessels  which  were  In  fault 
in  a  collision. 

In  England,  the  common-law  rule  that  a 
plaintiff  who  is  guilty  of  contributory  neg- 
ligence can  recover  nothing,  was  made  by 
statute  to  yield  to  the  admiralty  rule  in  re- 
spect to  damages  arising  out  of  a  collision 
oetween  two  £ips,  by  subdivision  (9)  of  sec- 
tion 25  of  chap.  66  of  86  &  87  Vict.,  beine 
the  Judicature  Act  of  August  5, 1878  (L.  R  8 
But.  821) ,  which  provides  as  follows :  **  (9. ) 
In  any  cause  or  proceeding  for  damages  aris- 
ing out  of  a  collision  between  two  Slips,  if 
both  ships  shall  be  found  to  have  been  in 
fault,  the  rules  in  force  in  the  court  of  ad- 
miralty, so  fsf  as  they  have  been  at  variance 
with  the  rules  in  force  in  the  courts  of  com- 
mon law,  shall  prevail."  The  same  provis- 
ion was  enacted  in  the  same  language  by 
subdivision  (9)  of  section  28  of  chap.  57  of 
40  &  41  Vict,  being  the  Judicature  Act  in 
relation  to  Ireland,  of  August  14,  1877  (L. 
R.  12  Stat.  862). 

The  admiralty  rule  of  the  division  of  dam* 
ages  was  laid  down  by  Sir  William  Scott» 
in  1815,  in  The  Woodrop-Simi,  2  Dodson,  88, 
85,  where  he  says  that  if  a  loss  occurs  through 
a  collision  between  two  vessels,  where  both 
parties  are  to  blame,  the  rule  of  law  is  **  that 
the  loss  must  be  apportioned  b^ween  them, 
as  having  been  occasioned  by  the  fault  of 
both  of  them."  This  rule  was  approved  by 
the  House  of  Lords,  on  an  appeal  from  Scot- 
land, in  Bay  y.  L$  IfsM,  i  Shaw,  895,  in 
1824. 

The  rule  of  the  equal  apportionment  of 
the  loss  where  both  parties  were  in  fault 
would  seem  to  have  been  founded  upon  the 
difficulty  of  determining,  in  such  cases,  the 
degree  of  negligence  in  ue  one  and  the  other. 
It  Is  said  by  CTeirac  (Us  et  Coutumes  de  Im 
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Her.  p.  M  llMl  SBOh  niU  of  dlTidoa  la  a 
roflie  lOft  d  dalermlimtlon,  and  toch  •• 
arbiten  and  amicable  oompromisen  of  dia- 

Sutea  oommonly  follow,  where  they  cannot 
iaooTer  the  motives  of  the  partiea,  or  when 
thej  aee  faults  on  both  sides.  ^ 

As  to  the  particular  Question  now  presented 
for  decision,  there  has  been  a  conflict  of  opin- 
ion in  the  lower  courts  of  the  United  States. 
In  the  case  of  Petm-iM  t.  77U  Ohandim,  4  Fed. 
Rep.  645.  Md,  in  the  District  Court  for  the 
District  of  Oregon,  which  was  a  libel  in  ad- 
miralty against  a  ressel,  for  i^  peraonal  in- 
lury.  It  was  said  bj  Judff€  Dcady  that  the 
libelant  could  not  recoyer  for  an  injury 
caused  by  his  own  negligence,  which  contrib- 
uted to  the  result,  eyen  though  the  yessel 
waa  in  fault.  The  same  rule  was  recosnized 
by  him,  in  the  same  court,  in  a  suit  in  ad- 
miralty, in  Eolimm  y.  Oregon  A  0,  B,  Co,,  0 
Fed.  liBp.  528,  588,  and  by  Judge  Hughea,  in 
the  District  Court  for  the  Eastern  District  of 
VirginiA,  in  Tks  Manhamet,  19  Fed.  Rep. 
480. 

On  the  other  hand,  Judg$  Pardee,  in  the 
Circuit  Court  for  the  Eastern  District  of  Lou- 
isiana, in  Ths  Eacfionr,  20  Fed.  Rep.  185, 
and  ThM  Wanderer,  lA,  140,  cases  in  admiralty 
where  the  libelant  sued  for  personal  injuriea, 
and  he  and  the  yessel  were  both  held  in  fault. 
Laid  it  down  as  a  rule  that,  in  cases  of  ma- 
rine torts,  courts  of  admiralty  could  exer- 
cise a  conscientious  discretion,  and  glye  or 
withhold  damagea  upon  enlarged  prmciplea 
of  Justice  and  equity.  In  the  first  of  those 
eaaea,  the  court  allowed  to  the  libelant  t280 
for  the  loss  of  40  daya'  time,  at  $7  a  oay, 
and  the  sum  of  $40  p*id  by  him  for  his  ad- 
misaion  to  a  hospital,  ana  the  coata  of  the 
case,  as  the  yessers  share  of  the  expenses 
lesulting  from  the  injury  to  which  the  yessel 
contributed  through  the  negligence  of  her 
master  and  officers.  In  the  ouier  case,  it  was 
held  that,  while  the  libelant  could  not  be  re- 
warded for  hia  negligence  at  the  expense  of 
the  yessel,  she  shouldbe  held  responsible  for 
her  negligence,  to  the  extent  of  paying  for 
the  direct  care,  attention,  medical  senrices 
and  expenses  required  for  the  libelant  These 
last  two  cases  proceed  upon  the  same  prin- 
ciple that  appears  to  haye  been  adopted  by 
the  district  and  circuit  courta  in  the  present 
ease :  and  the  aame  yiew  was  applied  oy  the 
District  Court  for  the  Eastern  District  of 
ICew  Toric,  in  TK»  Truro,  81  Fed.  Rep.  158; 
and  by  the  District  Court  for  the  Eastern 
District  of  Vi^nia,  in  Tko  Bid^Mone,  S8 
Fbd.  Rep.  085.  This  principle,  it  is  con- 
tended, la  sanctioned  by  the  language  used 
bj  thia  court  in  Tks  MoHama  Ffora,  84  U. 
B.  11  Wheat.  1,  54  [6:  406,  41*0 :  ''^▼«n  iA 
caaea  of  marine  torta,  independent  ol  prise, 
eomta  of  admiralty  are  in  the  habit  of  prUkg 
or  withholding  damagea  upon  enlarged  prin- 
dplea  of  iosiioe  and  equity,  and  naye  not 
eiicnmacribed  tbemaelyea  within  the  poaitiye 
boundariea  of  mere  municipal  law  r  and  in 
Th$  /Wa^ro,  85  U.  8.  18  Wheat.  1.  17:  [6: 
581,  586]  :  ''In  the  admiralty,  the  award  of 
damagea  always  rests  in  thesound  discretion 
uf  the  court,  under  all  the  drcumstancea.* 
The  rule  of  giying  ooe  half  of  the  dam- 
ages haa  been  applied  by  the  Distrioi  and 
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Circuit  OoortB  in  the  Southern  Distrioi  of 
New  York,  in  cases  where  a  boat  and  her 
cargo  were  lost  or  damaged  through  neg- 
ligence on  the  part  of  a  steam-tug  whioi 
towed  the  boat,  where  there  was  fault  also 
on  the  part  of  the  boat  Thoee  were  not 
cases  ox  collision,  and  there  was  no  damage 
to  the  steam-tug,  and  she  alone  was  sued  for 
the  loss.  Such  cases  were  thoee  of  Mason  y. 
BUam-TSw  WtUiam  Murtaugh,  8  Fed.  Rep. 
404,  and  7^  WtUiam  Murtaugfill  Fed.  Rep. 
260;  WiUiami  y.  Steam^Tug  WiUiam  Oox,  8 
Fed.  Rep.  645,  affirmed  by  the  circuit  court 
77U  WiiUam  Ow,  9  Fed.  Rep.  672 ;  ConiuAl}f 
y.  Rm,  11  Ftei.  Rep.  842 ;  The  Bordentotsn, 
16  Fed.  Rep.  270.  Also,  in  cases  where  the 
yessel  towed  was  held  to  be  in  fault  for  not 
being  in  proper  condition  (PkHaddfkia  S  E. 
R,  Co,  y.  JVSt0  England  Tranep.  Co.  84  Fed. 
Rep.  505)  ;  and  where  a  boat  was  injured  by 
striking  the  bottom  of  a  alip,  in  unloading 
at  the  respondent's  eleyator,  the  boat  herseu 
being  also  in  fault  {ChruUcm  y.  Fofi  TcmeL 
12  Fod.  Ren.  884)  ;  and  where  the  yessel 
towed  was  old  and  unseaworthy.  2%$  Arro- 
evM,  18  Fed.  Rep.  828 :  The  Beba,  82  Fed. 
Rep.  546.  In  Snow  y.  (hrruth,  1  Spr.  Adm. 
824,  in  the  District  Court  for  the  District  of 
Massachusetts,  damage  to  foods  carried  by  a 
yessel  on  freight  was  attributable  partly  to 
the  fault  of  the  carrier  and  partly  to  the 
fault  of  the  shipper ;  and,  it  being  impossiblo 
to  ascertain  for  what  proportion  each  was  re- 
sponsible, the  loss  was  diyided  equally  be- 
tween them; 

All  theae  were  cases  in  admiralty,  and  were 
not  cases  of  colliaion  between  two  yessels. 
They  show  an  amelioration  of  the  common- 
law  rule,  and  an  extenaion  of  the  admiralty 
role  in  a  direction  which  we  think  is  man- 
ifeibly  Just  and  proper.  Contributory  neg- 
ligence, in  a  case  like  the  present  ahouid 
not  wholly  bar  recoyerr.  There  would  haye 
been  no  injury  to  the  libelant  but  for  the 
fault  of  the  yessel ;  and  while,  on  the  ooe 
hand,  the  court  ouffht  not  to  giye  him  full 
compensation  for  hla  injury,  where  he  him- 
aelf  was  putly  in  fault  it  ought  not  on  the 
other  hand,  to  be  restrained  frcon  saying  that 
the  fact  of  hia  negligence  should  not  depriye 
him  of  all  recoyery  of  damagea.  As  stated 
by  the  district  Judge  in  his  opinion  in  the 
present  case,  the  more  equal  distribution  of 
Justice,  the  dictatea  of  humanity,  the  aafety 
of  life  and  limb  and  the  public  good  will 
be  beat  promoted  by  holding  yessela  liable  to 
bear  some  part  of  the  actual  pecuniary  loss 
sustained  by  the  libelant  in  a  case  like  the 
present  where  their  fault  is  clear,  proyided 
the  libelant'a  fault  though  eyident  ia 
neither  willful,  nor  gross,  nor  inexcusable, 
and  where  the  other  drcumstancea  pieaent  a 
strong  case  for  his  reliel  We  think  this  rule 
is  applicable  to  all  like  cases  of  marine  tort 
founded  upon  negligence  andproaeented  in 
admiralty,  as  in  nannony  with  the  rale  for 
the  diyiaioo  of  damagea  in  cases  of  oolliaioo. 
The  mere  fact  of  the  negligence  of  the  libel- 
ant as  partly  occaaioning  the  injuriea  to  him, 
when  they  also  occurred  partly  through  the 
negligence  of  the  officers  of  the  yeasei,  does 
noi  debar  him  entirely  from  a  rsooyery. 

The  necessary  oondinioa  is^  that  tiw  qi 
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tion  whether  the  libelaiil»  npon  the  facte 
found,  ie  entitled  to  a  decree  for  dirlded  dam- 
Agee,  most  be  answered  in  the  afflrmatiTe,  in 
«ocordanoe  with  the  judgment  below.  This 
being  the  only  question  certified,  and  the 
amount  in  dispute  being  insufficient  to  giro 
-Uiis  court  Jurisdiction  oi  the  whole  case,  our 
Jurisdiction  is  limited  to  reviewing  this  ques- 
tion. Union  Bank  (ff  Ohioaao  t.  KanM$  Oity 
Bank,  186U.  8.  228  r84:  8&1.  Whether,  in 
«  case  like  this,  the  decree  should  be  for  ex- 
actly one  half  of  the  damages  sustained,  or 
might,  in  the  discretion  of  the  court,  be  for 
41  greater  or  less  proportion  of  such  damages, 
is  a  question  not  presented  for  our  determina- 
tion upon  this  record,  and  we  express  no 
opinion  upon  it. 
Deormqffirmed. 


I 


JOHN  G.  WILLIAMS,  Admr.  of  Fbahois 

Tatlob,  Deceased,  AppL. 

e. 

UNITED  STATES. 
(See  &  a  Baporter%  ed.  118-U8D 

•OffiMir  af  Albemarle  Quardi,  when  not  enUUed 
topaff  rteolutions  ((f  Otmgreee-^OonUnental 
mrmp-'Aci  tf  July  6,  ISSi— evidence, 

S.  A  ool<»i6l  of  the  Albemaile  Oiiards,  a  reslmeot 
lalaed  In  17QS,  In  Ylrgiiiia,  on  oontinental  estab- 
bahment,  who  did  not  conttnae  In  the  tervioe  of 
the  Oontinental  Oongrow  until  the  end  of  the 
war,  to  not  eotlUed  to  flye  jean*  pay  under  the 
Besolattons  of  .OongieM  of  Oct.  a,  1780,  and  Ifaioh 
SS,178B. 

%  An  aooeptanoe  of  an  appolntmflot  at  an  offloer 

'In  the  regiment  of  the  Albemarle  Ooarde,  an* 

tboTiaed  hj  the  Beeolntion  of  Jan.  S,  ITW.  of  the 

Oonttnental  Oonsrrosi,  took  the  offloer  out  of  hto 

former  position  In  ttie  Une. 

4,  Ttue  Beeolatlon  of  OongreM  of  Oct  Sl,  1780,  had 
reference  only  to  offloers  thrown  out  by  the  re> 
daotlon  of  the  Oonttnental  army,  and  did  not  ap- 
ply to  oflloers  of  the  Albemarle  Ooards,  although 
they  should  contlnae  In  the  servioe  to  the  end  of 
the  war. 

4.  An  offloer  In  the  Albemarle  Ouards  to  not  enti- 
tled to  Judgment  agninst  the  United  States,  for 
hli  pay  as  8u<di  offlow,  under  Ihe  proTtoions  of 
the  Act  of  July  S,  ISSS  (4  Stat  at  L.  60S). 

A»  The  report  of  the  oommtailoner  of  the  State  of 
Virginia,  made  March  IS,  1S84,  to  thegoyemor  of 
that  State,  at  to  nntatitfled  revolutionary 
claims  of  that  State  on  the  gOTtrament  of  the 
United  States,  although  apfnored  and  adopted 
by  the  goyemor  of  that  State,  to  not  obligatory 
In  law,  nor  conctuatre  at  erldeoce  against  the 
United  States. 

[Na4A.] 

Argued Oa. SI mndIfe9.S, 2890.    DeeUMNoe. 

17,1890. 

APPEAL  fkom  a  lodgment  of  the  Court  of 
Claims,  dismissing  the  petition  of  the  Ad- 
ministrator of  Francis  Tajlor  against  the 
United  States,  for  flte  jears*  paj  of  said  Taj- 
lor as  an  officer  in  the  continental  service  from 
^le  State  of  Virginia  in  the  War  of  Revolution. 
Afrfned* 
The  facts  are  stated  in  the  opinion. 


Mean.  C^eo.  S.  Boutwell  and  P.  E.  Dy« 

for  appellant 

Mr.  A.  Z.  Parker*  AmUiatU  AityOen., 
for  appellee. 

Mr.  JueUee  Bl&teliford  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  Judgment  of  the 
Court  of  Claims,  dismissing  the  petition  of 
John  G.  Williams,  Administrator  de  bonie  non 
of  Francis  Taylor,  sgaiost  the  United  States. 

The  originsl  petition  wss  filed  by  George 
Taylor  Jenkins  and  others,  December  8, 18w. 
After  a  trarerse  and  an  amended  petition,  an 
answer  wss  filed  to  the  latter,  and  also  a  spe- 
cial plea,  and  the  case  wss  submitted  to  the 
court  June  10,  1868.  On  June  15,  1868,  a 
Judgment  wss  rendered  dismissing  the  petition. 
A  motion  for  a  new  trial  was  made  in  Decem* 
her,  1868,  and  granted  hi  December,  1868.  An 
amended  petition  was  filed  in  December,  1877, 
and  a  trayerBe  thereto;  and  in  February,  1878, 
the  court  ordered  that  John  G.  Williams,  as 
Administrator  de  honie  non  of  Francis  Taylor, 
be  substituted  ss  the  claimant,  and  he  filed,  on 
the  18th  of  April,  1878,  the  petition  which  is 
now  before  us.  A  traverse  was  filed  thereto, 
together  with  a  spedal  plea,  to  which  latter 
there  was  a  replication.  The  court  entered  a 
Judgment,  on  June  7, 1880.  dismissing  the  peti- 
tion and  filed  certain  findings  of  fact  and  con- 
clusions of  law,  with  an  opinion.  j?hich  are  set  [116] 
forth  in  the  report  of  the  case,  in  15  Ct,  CI.  514. 
Those  findings  embrace  identically  the  findings 
now  before  us,  to  and  including  finding  10. 

On  the  7th  of  September,  1^,  at  the  same 
term,  the  claimant  filed  a  motion  for  a  new 
(rial,  on  the  ground  of  newly  disooyered  eyi* 
dence.  This  motion  wss  held  oyer  until  the 
14th  of  March,  1887,  when  the  court  orerruled 
it,  giving  an  opinion  which  is  reported  in  2S 
Ct  CL  116.  It  also  then  substituted  new  find- 
ings of  fact  and  conclusions  of  law  instead  of 
the  original  ones  (the  findings  of  fact  being  the 
same  as  the  original  ones  to  and  including  find- 
ing 10,  and  adding  finding  11).  On  the  16th 
of  May,  1887,  it  made  an  order  which  vacated 
and  set  sside  the  judgment  of  June  7,  1880, 
and  entered  a  new  judgment  ntine  pro  tune  as 
of  March  14.  1887,  dismissing  the  petition. 
Tlie  appeal  of  the  daimant  is  for  a  review  of 
this  last  Judgment. 

The  emended  findings  of  fact,  with  the  con- 
clusions of  law  thereon,  are  as  follows: 

"1.  Frauds  Taylor  was  commissioned  cm>- 
tahi  in  the  Second  State  Regiment  of  the  Vir- 
ginia forces  on  continental  estabUshment  May 
8, 1776;  he  continued  in  active  service  and  was 
promoted  and  commissioned  major  in  said  reoi- 
ment  with  rank  from  Julv  12, 1778,  and  ne 
became  supernumerary  major  by  the  arrange- 
ment of  the  Continental  army  at  White  Pli&s 
in  September,  1778. 

"2.  The  r^ment,  commonly  designated  as 
the  Albemarle  Guards,  wss  originslly  authorised 
by  the  Resolution  19th  December,  1778,  of  the 
House  of  Delegates  of  the  State  of  Virginia, 
but  was  taken  up  on  oontinental  establishment 
under  and  by  virtue  of  the  ResoluUon  9th  Jan- 
uary, 1779  $  Jour.  Cong.  p.  179).  From  the 
9th  January  to  the  6th  March,  1779,  Frands 
Tajlor  was  in  command  o!  the  regiment  m 
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tlinlMiMiVcolood.  On  Mardi  6. 1779,  he  was 
^ommiMlooed  m  oolooel  bj  the  coremor  of 
Ylifiiik, and m ndi  oommandeamld btttal- 
ion  op  to  the  IStb  daj  of  Joml  1781,  whao  the 
UtUiioo  WM  ditbandad  ^  tha  dlacharga  of 
aiieh  matt  as  wait  aDHatad  to  aerra  oolj  dorliif 
tba  oootiauaDoa  of  Iba  oooTantioo  priMoaia  la 
iba  Slata  of  Ylrfliiia. 

"t.  Tbara  la  no  arldanca  abowfaic  Ibat  Col- 
ooal  FMicia  Tajlor  afar  laalgsad  bia  oommla- 
aloo  fai  tba  ooolUMOtal  aanloa,  or  tbal  ba  waa 
«Tar  otbarwiM  than  laadT  and  wflliog  to  lander 
aarrloa  In  tba  aama  or  nigbar  grade  wben  ra- 
Qutrad  ao  to  do. 

"i.  Tba  aooepCanoa  of  tbe  IHrgiola  line  and 
offloaia  of  tba  oommutation  offered  under  tbe 
Reaohitlon  of  Ooogreaa  of  Marob  88, 1788,  waa 
made  and  duly  reported  aa  -reqairad  l^  tba 
Raaolutioo« 

'*^  OofcMnrtFranoliTtijlor  died  on  or  about 
tbe  lOtb  daj  of  Korember,  1788. 

"6.  Colonel  Franda  Tajlor  waa  not  paid  tba 
half -pa?  for  Ufa  under  tbe  Reaolntlon  of  Oon- 
greaa  of  October  81, 1780,  and  no  oommutation 
certificate  waa  leaned  to  bim  or  bla  belrala  Ilea 
tberaof. 

**7.  Oolooel  Franda  Ta/lor,  during  bla  Ufe- 
Hme,  and  bla  belra  and  legal  repieaeuUtlfei 
aloca,  baTo  made  frequent  and  oontinuooa  ap> 
plication  to  tba  gOTemment  and  to  OongreM 
for  tbe  payment  m  tbia  cbdm  up  to  tbe  time  of 
lirlnglngOila  aoit;  and  on  tbe  SBd  daj  of  Jan- 
uary, lfiS8,  a  mainorlal  to  Oonmaa  praying  Ita 
pi^ymeni  waa  referred  by  tbe  Hooae  of  lU^re- 
aentatlTea  to  tbIa  oourt  for  adjudication. 

*'Wblcb  reaolntlon  la  in  tbe  wofda  fbDowIng: 

«*  'Ordir^a,  Tbat  tbe  petltlona  and  papara  In 
tbecaaea  of  Dr.  CbarletlTaylor,  Colonel  Franda 
Taylor  and  Jamea  Broadua  be  witbdrawnfiom 
tbe  fUeaof  tbe  Houae  and  referred  to  tbe  Court 
of  Claima.'  (Hooae  Joomal,  18S8-68,  p.  84L) 

"8.  It  appeara,  and  tbe  coort  finda  tbe  fact 
to  be,  tbat  on  tbe  Otb  Mardi,  1778.  Lieutenant- 
Colood  Taylor,  tban  commanding  tbe  ngj^ 
ment  known  aa  tbe  Albemarle  Ouarda,  waa 
oommlaaioned  aa  colood  by  tbe  gOTemor  of 
Virginia,  and  tbat  be  continued  to  command 
tiw  regiment  witb  tbe  rank  of  colood  until  it 
waa  dlibanded.  It  furtber  appean  tbat  tbe 
regiment  oootlnued  In  tbe  conttnental  eerrice 
afher  tbe  expiration  of  tbe  ▼car'a  aenrlce  deaig> 
nated  in  tbe  Reaolution  of  8tb  Janoanr,  1778  (8 
Joor.  Cooig.  n.  178).  and  until  tbe  lotb  June, 
1781.  wben  tbe  regiment  waa  diabanded.  It 
furtber  meara  tbat  on  tbe  18tb  February, 
1781.  wbile  tbe  Baron  Steuben  waa  acting  aa 
inapedor-general  of  tbe  continental  foroea,  and 
waa  cbarged  witb  tbe  duty  of  cooadldaling 
and  redudng  tbe  reglmenta  of  tbe  line  fnr- 
nlabed  by  Virginia,  under  tbe  Reedotlone  of 
8d  and  fiat  October,  1780  (8  Joor.  Cong,  jpa 
088).  Mr.  Jefferaoo.  tlien  goremor  c3  Ytr^ 
addreaMd  tbe  following  ofBdal  commu> 
nicatloo  to  Odood  Taylorx 

•*  lUebmood,  Fdi.  18, 1781. 
**'8ir:  •  •  •  CongroM  baying  determined 
rly  to  OMdd  tbdr  foroea,  tbe  Baron  Stanbeo 
la  now  bare  on  tbat  bualncaa. 

*"Tba  AawmblybaTe  directed  tbe  eieootifo 
to  baye  tbe  aama  done  aa  to  tbe  rtate  txoopa. 
'  'Your  ragioMttt,  being  In  tbe  coBtinentd 
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aeryioe.  will  ba  aubmltted  to  Baron  Staoban. 
Tm  tbtt  be  done,  wbidb,  boweyer,willbedooa 
In  a  few  daya,  no  prooiotlona  can  take  plaea.* 

•  •  • 

•"And  on  tba  14tb  Marob,  1781.  Mr.  Jefhr 
eon,  aa  goyemor  of  Virginia,  Ukewiae  addreaaed 
tbe  following  ofBdd  communication  to  Oolond 
Tkiylor: 

•*  In  Ooondl..Marob  H  178t 
•• -OoL  F.  Tiqrtor. 

"  *8b:  Before  tbia  comea  to  band  CoL  Wood 
wHl  bnye  recdyed  ordera  to  carry  tbe  coofeo* 
tiooera  to  Knowland'a  Ferry,  tbenoe  to  ba 
guarded  l^  tba  State  of  Maryland. 

** 'At  tbat  pUMUL  tbarefoie,  yoo  win  pleaae  to 
diacbarga  audi  of  your  rmment  aa  were  en- 
Hated  to  aenre  only  during  the  continuance  of 
tbe  conyentioiien  in  Amemarla  or  In  tbia 
State.'  .  .  . 

'It  alao  maara  tbat  Mr.  JefferKXi.  wbHa 
goyemor  of  Virginia,  on  tbe  88tb  of  SToyem* 
oer.  1778,  addreaaed  tbe  foUowing  oommunf 
oatlOQ  to  tbe  commander-in<ddef : 

*•  'WilUamabun,  Koyember  88, 17781 
*"T6  bla  Bzcellenoy  Qenerd  Waabington: 

^  'Sir:  Your  BxoeUency'a  letter  on  tbe  die- 
criminatiooa  wblcb  baye  been  beretofore  made 
between  tbe  troope  raiaed  witbin  tbia  State  and 
conaldered  aa  part  of  our  quota,  andtboaenol 
80  conaldered.  waa  dellyered  me  four  daya  ago. 
I  Immediately  laid  it  before  tbe  Aaaembly,  who 
tbereopoo  came  to  tbe  reedotton  I  now  aaad 
you. 

*  * '  Tba  Reaolution  d  Congreai  of  Mardi  18. 
1778,  wblcb  you  were  ao  kind  aa  to  Indoae,  waa 
neyer  known  in  tbia  State  tlU  a  f aw  weeka 
ago,  wben  we  reodyed  printed  oopiea  of  tba 
Joornd  of  Congreaa. 

*« '  It  woold  be  n  great  latlafaetlon  to  oa  la 
recdye  an  exact  retom  of  all  tbe  men  we  bsfo 
in  continental  aerylce  wbo  come  witbin  tba 
deacriptkNi  of  tbe  Reaohition,  tocetber  witb 
ooratate  troope  In  continental  aeryioe.  Cdood 
Cabdl  waa  ao  kind  aa  to  aeod  me  a  return  of 
tbe  continenlal  reglmenta  commanded  by  Lord 
StirUng.  of  tbe  FIrat  and  Second  Viiginte  Stale 
Beglmenti  and  of  Ookmd  Qiaf  a  rpgiment^ 

'^'Beaidea  tbeee  are  tbe  fdlowing,  y|i.t 
Cdood  Haniaon'a  regiment  of  artUlacy,  Cdo- 
od Baytor'a  bocae,  Ook>nd  Bland'a  borae, 
Goierai  Scotf  a  new  leylea,  part  of  wblcb  are 
gone  to  Carolina  and  a  part  are  bere.  Colood 
Olbaoo'aregimeotatatiooedootbeObio,  Heatb 
and  CHare^a  Independent  corapaniea  at  tba 
Stomd  atatioo.  Colood  Taykx^a  regimeot  of 
guarda  to  tba  cooyention  troope,  of  tlieee  we 
bafo  a  return. 

'"Tbere  may  poadblybe  oCberanot  oceo^ 
ling  to  me. 

*^*  A  return  of  all  tbeee  would  enable  oa  lo 
aea  wbat  pttmortioo  of  tbe  Cootlnentd  army  la 
oootrfboted  by  oa.*  . 


•  • 


'^tfortl»erappeai8tbatnooaddracofda  aio 
known  to  exiat  wblcb  aet  fortb  tba  ooonda 
opoo  wblcb  Ookiod  Taylor  waa  nommfcalnoed 
aa  cokmd  of  tbe  AlbeoMTle  Ooaida  os  tbe  8l^ 
Mardi,  1778:  nor  any  oOdal  lacard  wblcb 
woold  explain  tba  leaaon  wby  tbe  aald  rM&> 
ment  continoed  in  eeryioe  beyoodtbe  year  ur 
wblcb  it  waa  enlfatad  under  tbe  Baaantlon  of 
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9th  Januanr,  1779;  nor  any  official  recoid 
which  woald  show  whether  the  said  regiment 
or  a  portion  of  it  did  or  did  not  re-enlist  for  the 
war  under  the  Resolution  of  January  23d,  1779 
(8  Jour.  Gons.p.  190);  nor  any  official  record 
which  would  show  whether  a  portion  of  the 
said  regiment  continued  in  service  after  the 
regiment  was  disbanded  on  the  15th  June. 
[110]  1781 ;  nor  any  official  record  which  would  show 
that  Colonel  Taylor  was  discharged  from  the 
service  when  his  regiment  was  disbanded. 

"But  it  appears  from  an  ancient  writing 
found  in  the  public  archives  of  the  State  of 
Yirginia,  purporting  to  be  the  proceedings  of 
'  a  boara  of  field  officers,  begun  at  Chester- 
field, February  10,  1781,  by  order  of  Major- 
Qeneral  Baron  Steuben,  for  the  purpose  of  ar- 
ranging the  Virginia  line,'  that  the  regiments 
reduced  in  the  State  of  Virginia  under  the 
Resolutions  8d  and  21st  October,  1780  (8  Jour. 
Cong.  pp.  58liM$88),  were  the  eleven  regiments 
of  the  Virginia  line  and  one  regiment  of  artil- 
lery, the  former  during  the  month  of  February 
being  reduced  to  eight  regiments;  and  that  the 
only  colonds  mentioned  in  the  said  proceedings 
as  reduced  were  Colonels  William  Heath  and 
Abraham  Buford.  two  of  the  twelve  rec^ents 
being  at  the  time  without  colonels.  It  does 
not  appear  that  any  other  reduction  of  Virginia 
troops  took  place  under  the  Resolutions  8d  and 
21st  October  than  that  at  Chesterfield;  nor 
does  it  appear  that  the  regiment  known  as  the 
Albemarle  Quards  was  nrauced  by  the  Baron 
Steuben  or  by  any  other  official  authority  un- 
der the  Resolutions  aforesaid.  The  ancient 
writing  referred  to  is  among  the  official  papers 
of  the  first  auditor's  office  of  the  State  of  Vir- 
ginia; it  is  not  signed  or  authenticated  by  any 
person,  but  was  placed  among  the  official  rec- 
ords not  long  subsequent  to  the  proceedings 
of  the  board,  and  has  always  been  treated  by 
the  officers  having  it  in  charge  as  an  authentic 
record  of  the  proceedings  of  Uie  board. 

"9.  No  certificate  of  indebtedness,  as  pre- 
scribed by  the  Resolution  March  22,  1788  (4 
Jour.  Cong.  p.  178),  was  ever  issued  to  Colonel 
Taylor  by  the  superintendent  of  finance  for 
•he  commutation  of  five  years'  full  pay.  instead 
of  the  half-pay  for  life  given  to  officers  of  the 
Continental  army  by  the  previous  Resolution, 
October  21,  17b0;  nor  by  the  paymaster-gen- 
eral, as  prescribed  by  the  Resolution  4th  July, 
1788  (5  Jour.  Cong.  p.  287).       (k 

"  On  the  80th  July,  1788.  the  State  of  Vir- 
ginia, by  the  auditor  of  public  accounts,  pur- 
suant to  an  Act  of  Assembly,  passed  at  the 
November  Session,  1781  (10  Hening,  Stat.  462), 
settled  the  account  of  Colonel  Taylor  for  the 
[120]  balance  of  his  full  pay,  commonly  known  as 
'  depreciation  pay,'  ana  issued  to  him  evidence 
of  indebtedness  for  £679  19t.  2d.,  this  being 
for  his  services  as  lieutenant-colonel  from  the 
24th  December,  1778.  to  the  5th  March,  1779, 
and  for  hit  services  as  colonel  from  the  5tb 
March,  1779.  to  the  15th  June,  1781.  And  at 
various  times  subsequent  to  the  27th  Novem- 
ber, 1788,  the  State  of  Virginia,  l^  the  proper 
officers,  issued  to  Colonel  Taylor  land  warrants 
for  eight  years  of  service  as  an  officer  in  the 
Continental  army. 

'*  The  foreffoing  nayment  of  the  State  of  Vir- 
ginia of  £679  19«.  id,  was  one  of  the  payments 
of  that  State  to  cootliiental  officers  sabaequent- 
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I  ly  assumed  and  refunded  to  the  State  by  the 
I  United  Stotes.  On  the  4th  of  February,  1850, 
the  commissioner  of  pensions  issued  to  the  ad- 
ministrator of  Colonel  Taylor's  estate  a  land 
warrant  for  services  as  colonel  in  the  Conti- 
nental army. 

♦•lO.  The  five  years'  full  pay  authorized  by^ 
the  Resolution  22d  March,  1788  (4  Jour.  Cong, 
p.  178),  amounted,  for  a  colonel  of  infantry,  to 
the  sum  of  $4,500. 

"11.  On  the  19th  day  of  March,  1884,  John 
H.  Smith,  commissioner,  reported  to  the  gov- 
ernor of  the  Commonwealth  of  Virginia,  in  tho 
case  of  the  heirs  of  Francis  Taylor,  in  the  fol- 
lowing words: 

"  <  Eeir9  ofFraneU  Taylor,  OoUmd  ConUnentdL 

" '  Colonel  Taylor  has  received  land  for  » 
service  of  eight  years  as  major. 

"  'He  was  colonel  in  the  continental  service, 
and  ought  to  have  been  allowed  land  in  that 
character. 

" '  There  is  no  proof  of  his  being  entitled  to 
land  for  a  longer  time  than  eight  years. 

*'  'His  hein  are  entitled  to  the  difference  • 
between  the  bounty  to  a  colonel  and  that  to 
major  for  a  service  of  eight  years. 

" '  This  claim  has  been  reported  inList  No.   ' 
2,  which  has  been  printed  by  order  of  tho 
House  of  Delegates. 

" '  Respectfully  submitted, 

" '  John  H.  Smitn,  Comr.,  eta 

«« « March  19th,  1884. 
••  •  To  his  Excellency  Governor  Floyd.' 

"The  name  of  Francis  Taylor  was  reported 
with  the  rank  of  colonel  in  the  continental  line 
for  a  service  of  eight  years  by  John  H.  Smith, 
commissioner,  in  List  No.  2,  *of  officers  of  the 
Virginia  continental  and  state  lines.'  etc., 
'  whose  names  appear  on  the  Army  Register,*" 
and  that  said  List  No.  2  was  reported  by  the 
governor  in  his  message  to  the  House  of  l>e1e- 
gates  of  the  Commonwealth  of  Virginia,  and 
was  by  them  ordered  printed  in  188C  as  Exec- 
utive Doc.  No.  81. 

"Subsequently  the  governor  of  the  Com- 
monwealth of  Virginia  rendered  his  decision 
on  the  report  of  the  commissioner  in  the  case 
of  the  heirs  of  Francis  Taylor  in  the  following 
words: 

" '  To  the  heirs  of  Francis  Taylor  for  his  serr- 
ioes  as  colonel  in  the  contmental  line  from 
October  1, 1775,  to  the  dose  of  the  war: 
***  Ordered,  That  the  register  issue  warrant! 

accordingly,  if  not  already  drawn. '    * 

"  And  upon  the  foregoing  findings  of  fact 
the  court  decides  ai  oondusions  of  law — 

"  (1.)  The  foregoing  circumstantial  facts  set 
forth  in  finding  8,  taken  in  connection  with  the 
contemporary  Resolutions  of  the  Continental 
Congress  and  the  historical  events  of  the  war  oc> 
curnng  during  the  same  period,are  not  sufficient 
evidence  to  authorize  or  sustain  a  finding  of  the 
ultimate  fact  that  a  portion  of  the  soloters  of 
Colonel  Taylor's  regunentof  guards  re-enlisted 
for  the  war  and  became  soldiers  in  the  oonti* 
nental  service  without  the  limitationa  attached 
to  their  original  enlistment  under  the  Resolo* 
tion  9th  January,  1779. 

"(2.)  The  facts  set  forth  tn  all  of  the  flndin» 
are  not  sufficient  to  authorlseor  sustain  a  flna* 
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isg  of  the  nhtmAte  Udi  thai  Colonel  Taylor's 
r^meot  of  goaprdt  was  reduced  on  the  15th 
June.  1781,  nnder  and  In  porffoanoe  of  the 
BetolaUons  8d  and  Slat  October,  1780  (8  Jour. 
Con ff .  pp.  883-588). 

'*(8.)  Thedaimant,  upon  the  foresdng  flnd- 
ingt,  fa  not  entitled  to  Judgment  under  and  bj 
▼irtue  of  the  proTifkma  ox  the  Ad  5th  Jnlj, 

#«•«.     1888 (4 Stat,  at  L.  p.  588). 

(ISSJ  •»^4^)  Xbe  report  of  the  oommitiioner  of  the 
State  of  Yirgink  eel  forth  In  finding  11,  though 
approTed  and  adopted  by  the  goremor  of  that 
State,  la  neither  obligatory  in  law,  nor  coo- 
cluiiTeaaeTldence,againit  the  United  Statea." 

On  the  14th  of  Mardi,  1887,  after  the  11th 
inding  of  fact  had  been  filed,  the  claimant 
mored  to  ameod  it  by  prefixing  thereto  the  fol- 
lowing: 

"On  the  11th  day  of  March,  1884,  the  Gen- 
eral AMembly  of  the  Commoiiwealth  of  Yir- 
ginia  pueed  an  Act  in  these  words: 

«*  'Bt  it  §naeM  h^  the  General  AmemN^. 
That  John  H.  Smith  be,  and  he  is  hereby,  ap- 
pointed and  constituted  a  commissioner,  whoae 
duty  it  shall  be  to  continue  the  examination 
directed  under  a  Resolution  of  the  General  Aa» 
aembiT  of  the  21st  day  of  February,  1888. 
touching  the  rerolutionary  documents  of  this 
Commonwealth,  and  he  shall  lay  before  the 
goTemor  any  infonnation  he  may  diacoTer  as 
to  any  unsauafled  revolutionary  daima  of  thia 
Commonwealth  oo  the  goremment  of  the  Unit- 
ed Sutea. 

"  '  It  shaH,  moreorer,  be  theduty  of  thesaid 
commissioner  to  examine  all  daima  for  mOitarr 
land  bounties,  not  heretofore  decided  on, which 
may  arise  under  any  existing  law  or  resolution 
of  the  General  Assembly,  and  report  the  facu 
relating  to  the  same,  together  with  any  re- 
marks which  be  may  deem  pertinent  and 
proper,  to  the  goTemor  of  this  Comnaon wealth, 
whose  decision  thereupon  shall  befinaL'" 

The  court  made  on  thia  appHcatioo  the  fol- 
lowing ruUnff:  **Inaamudi  as  the  supreme  court 
Cakes  JudidJ  cognisance  of  statutes,  state  as 
well  as  national,  and  the  pnctice  of  finding 
state  laws  would  be  an  incouTenience,  this  re- 
quest is  refused." 

At  the  same  tfme  tiie  claimant  asked  the 
court  to  find  the  folkminff  fact:  "18.  Colond 
Francis  Taykw  was  an  officer  In  tile  continental 
eerrioe  on  the  88d  day  of  Mardi,  1788,  and 
eootlnued  therein  as  such  officer  to  the  end  of 
the  war."  On  thai  application  the  court  OAde 
the  following  ruling:  "Inasmuch  aa  thia  find- 
ing involres  a  dediMtlon  from  spedflc  facts  and 
drcomstancea  which,  so  to  as  they  are  estab- 
lished l^  the  erldence,  are  set  forth  In  the 
f  1S3]  preTious  findinn,  and  really  InTolTea  a  oon- 
dution  of  law,  U  la  refused.^ 

The  claim  of  the  plaintiir  now  made  before 
OS  is  for  the  sum  of  $4,500,  beinc  the  amount 
of  fiTe  years' full  par  to  Colond  Francis  Tay- 
lor as  a  colond  of  Infantry,  aa  being  authorlaed 
br  the  Resolution  of  the  Continental  Congress 
of  Hardi  28, 1788  (4  Jour.  Cong.  p.  178),  men- 
tioned in  findlnglO,  with  Interest  thereon  from 
September  8, 1788,  the  date  of  the  final  treaty 
of  peace  between  the  United  States  and  Great 
Britain,  at  the  rate  of  six  per  cent  per  annum. 
amoQBtIng  in  the  aggregate  to  $88,810.    This 
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dafan  is  founded  upon  the  tIcw  that  Colood 
Taylor  was  in  the  military  service,  fai  the  cos- 
tinental  line,  to  the  doee  of  the  War  of  the 
Rerolution  in  1788. 

The  Resolution  of  Conmss  of  March  88. 
1788,  was  as  follows:  "Whereas  the  officeraof 
the  sereral  lines  under  the  Immediate  com- 
mand of  his  excellency  General  Washington, 
did.  l^  their  late  memorial  transmitted  l^ 
their  committee,  represent  to  Congress  that 
the  half -pay  granted  l^  sundry  resolutions  was 
regarded  In  an  unfarorable  light  by  the  dtl- 
sens  of  some  of  the  Sutes,  who  would  prefer  a 
compensation  for  a  limited  term  of  years,  or  l^ 
a  sum  in  gross,  to  an  establishment  for  life; 
and  did,  on  that  account,  solicit  a  commuta- 
tion of  their  half -pay  for  an  equiralent  in  one 
of  the  two  modes  aboTC  mentioned.  In  order  to 
remoTe  all  subiect  of  dissatisfaction  from  the 
minds  of  their  fellow-dtizens;  and  whereas 
Congress  are  desiroua,  as  wdlof  mtitjing  the 
reasonable  expectationa  of  the  officers  of  the 
army,  as  of  remoTlng  all  objections  which  may 
exist  In  any  part  of  the  United  States,  to  the 
priodple  of  the  half-pay  esUbllshment,  for 
which  the  faith  of  the  United  Statea  hath  been 
pledged;  persuaded  that  those  objections  can 
only  arise  from  the  nature  of  the  compensation, 
not  from  any  indisposition  to  compensate  those 
whose  services,  sacrifices  and  sufferings  have 
ao  fust  a  title  to  the  approbation  and  rewards 
of  their  country: 

"Thsrtfare,  reeolted,  Tbst  such  officers  as  are 
now  in  senrice,  and  shall  contlooe  therein  to 
the  end  of  the  war,  shall  be  entitled  to  recdre 
the  amount  of  fire  years'  fuD  pay  In  money,  or 
securitiea  on  interest  at  six  per  cent  per  annum, 
as  Conmss  shall  find  most  conTenlent,  Instead 
of  halfpay  Dromised  for  life  by  the  Resdu- 
tloQ  of  the  81st  day  of  October,  1780;  the  said 
securities  to  be  sudi  as  shall  be  given  to  other 
creditors  of  the  United  Sutes,  provided  it  be 
at  the  optloQ  of  the  Unes  of  the  respedlve 
States,  and  not  of  officers  individually  in  those 
lines,  to  accept  or  refuse  the  same;  and  pro- 
vided dso  that  thdr  dectlon  shall  be  signlfled 
to  Congress  through  the  commander-in-chief, 
from  the  Unes  under  his  Immediate  command, 
within  two  months,  and  through  the  oom- 
mandlng  officer  of  the  southern  army,  from 
those  under  his  command,  within  six  months, 
from  the  date  of  this  Rasdutloo: 

"  That  the  same  commutation  abaU  extend  to 
the  corps  not  belonging  to  the  lines  of  particu- 
kr  States,  and  who  are  entitled  to  half -pay  for 
life  as  aforesaid;  the  aooeplance  or  refoad  to 
be  determined  by  corpa,  and  to  be  signlfled  In 
the  same  manner,  within  the  same  time  as  above 
mentioned: 

"That  an  officen  bek>nfing  to  the  hospital 
department,  who  aie  entlUedto  half -pay  l^ 
the  ResohitSon  of  the  17th  day  of  January, 
1781,  may  collectively  agree  to  accept  or  refoae 
the  aforesaid  commutation.  signlfVIng  the  same 
throng  the  commaoder-in-chlef  within  six 
months  from  this  time;  that  sodi  officers  as 
have  retired  at  different  periods,  entitled  to 
half-pay  for  life,  may  couectlvdy*  in  each 
State  m  which  they  are  Inhabitanta,  accept  or 
refuae  the  same;  their  acceptance  or  refussl  to 
be  signified  by  agenia  authorised  for  that  pur- 
pose, within  six  months  firom  this  period;  thai 
with  respect  to  such  retiring  officers,  the  ooHh 
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■ratatloo.  If  twoaptad  bf  tbem,  iball  be  la  lien 

al  irbatvnc  idat  n  noir  doe  to  them  sioce  the 

n  of  their  renrtng  rrom  aerrlce,  ••  well  u  at 


what  mlffht  henafter  liecome  due;  and  Uiat  _  _ 
aooD  aa  their  acceptance  ehall  be  il^ifled,  the 
■nperinteDdent  of  flnance  be,  and  he  is  hereby, 
directed  to  take  meaaana  for  the  aettlemeot  of 
their  account*  accordingflr,  and  to  iiaae  to  them 
'  certiflcatee  bearing  Interest  at  seven  per  cent. 
ThM  all  offlcna  entitled  to  half-pay  for  Ufe  not 
included  In  the  preceding  Resolutloa  may  alto 
collectiTely  agree  to  accept  or  refuae  the  afore- 
aaid  commuladon,  signifying  the  same  within 
all  months  from  tbla  time." 

The  Resolution  of  October  SI,  1780  (8  Jonr. 
Cong.  p.  088),  referred  to  in  the  Resolution  of 
Hatdi  IS9,  1788,  waa  preceded  by  Boother  Rea- 
oliition  of  October  8, 1780  (8  Jour.  Cong.  p. 
S33).  The  material  provisions  of  these  Reabln- 
tions  are  art  forth  in  the  o[dnion  of  the  Court 
of  Claims  (IS  Ct.  CL  614),  In  the  terms  con- 


_j,  that  the  ^ueallba  litinted  before  that 

It  was  the  ultimate  fact,  whether  a  portion 

of  the  aoldiers  of  Colonel  Taylor's  regiment  of 
Albemarle  Ooarda  (which  regiment  waa  orig- 
inally raised  for  a  aervice  of  one  year,  and  was 
disbanded  June  IS,  1781)  re-enlisted  for  the  war 
and  became  soldiers  in  the  continental  aervice, 
without  the  UmltaUona  attached  to  their  orig- 
inal enlistment  nnder  the  Resolution  of  the 
Continental  Ooiweea  of  January  9,  1779  (8 
Jour.  Cong.  p.  17B).  That  Reaoludon  was  aa 
foUows:  ^'StmlMtt.  That  a  battalion,  oonsiat> 
ing  of  6(K>  men,  properly  officered,  be  forth- 
with raised  on  continental  establishment  In 
Virginia,  for  (he  apace  of  ooe  year  from  the 
time  of  tbdr  enostment,  unless  aooner  dis- 
charged, nnder  the  direction  of  the  governor 
and  conncU  of  that  Btale,  who  ar«  hereby  em- 
powered to  appoint  the  raBceti  of  the  said  bat- 
talllon  out  of  those  of  the  Tirghiia  line  who 
hate  been  Mt  ont  of  the  late  amngemoit  of 


the  Continental  army,  aa  far  as  their  nnmben 
wlU  reach;  the  regiment  to  oonalst  of  one  lien- 
tenant-colond  commandant  and  captain,  one 
major  and  captain,  six  captains,  one  captain 
lleatenant,  seven  llentenanta,  nine  enSlgns,  one 
surgeon,  one  surgeon's  mate,  eight  companiea 
of  7S  men  each,  Including  corporals,  three 
sergeants,  one  dnun  and  one  flfs  to  each  com- 

"'rhat  theaa  troops  be  rationed  at,  and  not 
removed  (except  to  such  distancee  as  the  duty 
of  the  poet  may  require)  from,  the  berncki  In 
Albemarle  County,  as  guards  over  the  conven- 
tion troopa;  that  they  receive  the  usual  pay  of 
the  Continental  army,  and  a  suit  of  clothes  as 
a  boun^  to  each  non-commissioned  officer  and 

"That  oa  aoon  as  (he  said  regiment  shall  be 
sofar  compleledjM  tobeable  todo  tbedutyof 
the  post,  the  militia  now  in  the  aerrloe  there  be 
dlstmarged." 

It  also  appear*  thai  the  further  question  was 
litigated,  whether  the  court  was  authorized  to 
flnd  the  ultimate  fact  that  the  rMiment  of 
ffuardt,  when  li  was  disbanded  on  the  ISth  of 
June,  1781,  waa  "reduced,"  within  the  tcnns 
of  the  Reaolutions  of  October  8  and  21,  ITBO. 

The  opinion  of  the  Court  of  Claims  seyi  of 
the  claims  in  suit  that  it  "has  resretfoUy  reached 
the  ooncludoD  that  the  moral  probabDiUes  on 
which  it  reata  do  not  constitute  sucb  a  founda- 
tion of  drcnmstontial  evidence  as  would  snitaln 
a  verdict  In  a  suit  at  nitipriut.  or  authorise  a 
Judgment  In  this  court" 

It  further  says:  "During  the  period  of  the 
Bevolutlon  the  term  'mtuter  out^  was  not  used, 
and  troops,  either  individually  or  aa  organtza- 
tioDS,  are  spoken  of  aa  'discharged'  when  dis- 
missed from  the  continental  aervice.  A  regl- 
meot  broken  up  and  consolidated  la  ipokeo  ot 
as  "reduced,'  and  offlcen  who  were  (hereby 
thrown  out  and  became  unaKaohed  were  derig- 
nated  as  '■npemumenrtesi'  The  consolidated 
r^jmeste,  moreover,  are  varionsly  derfgnsted 
aa 'the  new  amngement,' the  t  ~      ■  •^•■•^ 
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ment,'  the  'oewly  ooustnicted  corps/  etc.  At 
to  the  term  'disbanded/  tt  seems  to  hsTehsd 
no  techolcal  slgDiflcance.  Wbeo  a  r^ment 
was  disbanded  some  of  its  soldiers  may  hsTe 
>  een  discharged  and  some  transferred  to  other 
foments,  t&  term  denoting  sin&plj  the  disso- 
iuUon  of  the  r^ment"  O 

The  opinion  says  that  Frauds  Taylor,  who 
was  then  a  major  and  supemnmerary  officer, 
thro?m  oat  by  the  consolidation  of  regiments 
io  1778,  known  as  the  White  Plains  arranse- 
roent,  and  liable  to  be  called  into  service  on  tne 
one  hand  and  entitled  to  half-pay  for  Ufa  on  the 
other,  was  araimed  to  the  command  of  the 
Albemarle  GnaroTs,  with  the  rankof  lieatenant- 
colonel,  that  body  being  a  r^ment  raised  for 
the  porpose  of  goarding  the  captured  army  of 
Qoieral  Bureoyne,  known  as  "the  convention 
troops,"  the  duty  of  guardioff  whom  had  been 
assigned  to  the  Btate  of  virgiida;  and  that 
Francis  Taylor  was  commissioned  as  colonel  of 
the  regiment  by  the  governor  of  Virginia  on  the 
[1S8]  0th  of  March,  1770.  It  also  says  that  the  regi- 
ment of  guards  was  not  designated  In  direct 
terms  in  the  Resolutions  of  October  8  and  21, 
1780,  nor  embraced  In  an  j  seneral  dassiflcation 
contained  In  those  Resolutions;  that  it  was 
raised  for  the  space  of  one  year  from  the  time 
of  enlistment,  unless  sooner  discharged;  that  it 
was  to  be  "stationed  at,  and  not  removed  (ex- 
cq>t  to'  such  distance  as  the  duty  of  the  post 
may  require)  from,  the  barracks  in  Albemarle 
County,  as  guards  over  the  convention  troops;** 
that  if  it  continued  on  that  basis  untfl  it  was 
discharged  in  June,  1781,  its  officers  did  not 
become  supemumeniries  under  the  Resolutions 
of  October  8  and  21, 1780,  for  reorganizinff  the 
Continental  army;  that  the  guards  would  have 
passed  out  of  esdstence  b^ore  the  time  for  re- 
organization arrived;  and  that  as  originally 
constituted,  it  had  no  enlisted  soldiers  who 
could  be  transferred  to  the  r^ments  of  the  line, 
because  Its  soldiers  were  enlisted  for  a  limitad 
period  and  for  a  limited,  designated  service, 
which  service  was  to  be  rendered  withki  pre- 
scribed, narrow  territorial  limits.  The  opimon 
states  tlie  question  to  be,  therefore,  whether 
the  guards,  or  a  portion  of  them,  hind  re-enUsted 
for  the  war,  under  the  Resolution  of  Congress 
of  January  22, 1779  (8  Jour.  Cong.  p.  100),  and 
became  reduced,  or  consolidated  with  other 
rejriments,  under  the  Resolutions  of  October, 

The  Resolution  referred  to.  of  January  28, 
1779.  was  "that  the  commander-in-chief  be  au- 
thorized and  db«cted  to  take  the  most  effectual 
measures  to  re-enlist  for  the  continuance  of  Uie 
war  all  such  of  the  continental  troops  at  are 
not  expressly  engaged  for  that  period;"  and  it 
promised  new  bounties  and  rewards  "to  each 
able-bodied  soldier  now  In  the  service  and  who 
shall  voluntarily  re^nlist  during  the  war." 

The  opinion  then  proceeds  to  consider  the 
arguments  adduced  on  the  part  of  the  claimant 
to  show  that  tb^  soldiers  of  the  guards  did  re- 
enlist,  and  in  regard  to  those  arguments  says: 
"The  circumstances  and  ooinddences  so  much 
relied  upon,  though  they  might  appeal  strongly^ 
as  establishing  a  moral  probabiUty.  Io  a  body 
possessed  of  leffislative  alscretion,  do  not  rise 
to  the  standara  of  legal  evidence  and  are  in^ 
[1S9]  soffldent  to  authorize  a  Judgment  or  sustain  a 
verdict     No  authenticated  document    nor 
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official  record  has  been  produced  to  show  thai 
a  single  soldier  of  Colond  Taylor^s  regiment 
had  re-enlisted  for  the  war,  or  was  liable  to 
serve  beyond  the  limits  of  the  State  of  Yir* 
ginla,  or  could  have  been  transferred  to  regi- 
ments of  the  line,  under  the  Resolutions.  No 
sudi  averment  was  made  by  Colonel  Taylor 
himself  In  his  petitions  to  Congress  and  the 
House  of  Ddegates,  nor  is  It  alluaed  to  In  any 
contemporaiTreport, letter  or  communication. 
Ndther  the  House  of  Delegates,  in  1788,  nor 
the  Secretary  of  War.  General  Knox,  in  1791. 
regarded  the  Albemarle  Guards  as  one  of  tba 
raiments  which  had  been  reduced  and  consoli> 
diSed  under  the  Resolutions  of  1780;  and  th* 
sOence  of  the  Resolutions  themselves,  with  all 
thdr  particularity  as  to  other  commands.  In- 
dicates that  the  UonUnenUd  Congress  were  not 
aware  of  there  being  soldiers  In  the  guards  who 
were  liable  to  be  transferred  to  the  Ime.  More- 
over, the  time  when  the  r^ment  was  disbanded, 
June  16, 1781.  was  subsequent  to  the  consolida- 
tion, of  the  Virginia  rM;unents  by  the  Baron 
Steuben  (February),  and  the  apparent  cause  of 
disbandment  was  not  Its  consolidation  with 
other  regiments,  but  the  termination  of  the 
service  or  duty  for  whichlit  had  been  raised 
and  on  which  it  had  been  exdusively  ensaged. 
The  mention  of  the  guards  In  the  Kesoiunona 
9th  February,  1780  (8  Jour.  Cong.  482),  and  in 
the  correspondence  of  Mr.  Jefferson  with  Gen- 
eral Washington,  on  whidi  great  stress  was  laid 
In  the  argument,  was  applicable  to  the  r^ment, 
whether  Its  soldiers  had  re-enlisted  or  not;  for 
it  was  proper  and  Just  that  Its  soldiers,  who 
were  continuing  In  service  beyond  the  period 
of  their  enlistment,  and  who.  In  all  seeming 
likelihood,  were  to  continue  in  the  service  ca 
guarding  the  prisoners  till  the  end  of  the  war, 
should  be  credited  to  the  quota  of  Yirginia." 

The  opinion  then  gives  the  language  of  the 
Resolutions  of  February  9, 1780,  which  are  set 
forth  in  the  margin,*  and  proceeds:  "The  first 

Surpose  of  the  Hesolutions  was  manifestly  to 
X  and  determine  the  nujnber  of  men  whldi 
each  State  should  contribute.  The  second  like- 
wise related  to  state  quotas,  being  a  dedaration 
that  all  of  the  men  whose  terms  of  service 
would  not  expire  before  the  last  of  Eteptam 

^^Beaoived^  That  for  the  ensuing  oamiwlgn  the 
States  be  respectively  required  to  farntoh,  bj 
draughts  or  otherwise,  on  or  before  the  flisl  dav 
of  April  next,  their  respective  deflolenoles  of  the 
number  of  36J811  men,  exclusive  of  oommlsBloned 
ofBoen,  which  Oongroas  deem  necessary  for  tlie 
service  of  the  present  year. 

•*Thatthe  quotas  of  the  several  States  bo  as  fol- 
lows: 

New  Hampshire,,,—, ,,—.»««„»,— ««,»—»,.^,l^Pa 
Massaobusetti  Bsj.— ^m....^..— ^••,,«....,,.6gOVD 
Rhode  Island. ...,...,...„.•.•.,••...,.•........   810 

Oonnectlcut.,,,M.«.«M«*»M«..«M.«.*.M........8JB8 

Pennsylvania  .•,•..••—,..••......•.•••,•.. 4,86ft 

MSry  land,  »»»»»»  »»»»»»«„»»,,„,«,«„«»»,,—»„,„8tWj8 

Monn  OaroUna. ••••„•••,•  AM  .,•••••••••■. ••••.•8L«I0 

Bouth  Oarollna...— ..K............ Z,4S0 

texohislve  of  Idacn.] 

**T1wt  all  the  men  whose  times  of  service  do  not 
expire  before  the  last  date  of  September  next  be 
counted  towards  the  quotas  of  the  States  to  whM 
they  respectively  belong,  whether  they  compost 
the  battalions Inthe line <tf  theseveral Mates. those 
of  the  additional  corps,  Innludlng  the  goanls,  the 
artiUeiy  and  bone,  or  the  vsglmentBl  arttftosrs  in 
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ter  following  should  be  credited  to  tbeir  le- 
spectiTe  States,  accompanied  by  a  pledge  tbat 
the  men  (not  the  offlcen  and  men)  of  certain 
irregolar  organizations,  'including  the  guards/ 
^should  be  provided  for,  deemed  and  treated  in 
the  same  manner*  as  the  men  in  the  line.  The 
third  provision  was  a  recommendation  to  the 
States  'to  make  like  provision  for  the  officers 
and  men'  of  the  designated  irregular  corps,  'in- 
cluding the  guards',  as  might  be  made  *for  the 
officers  and  men  of  their  respective  battalions.' 
In  the  first  provision  the  guards  were  referred 
to  as  a  corps  which  had,  or  which  might  have 
had.  men  who  should  be  credited  on  the  quota 
£131J  of  Virginia;  in  the  third  the  officers  and  men 
of  Uie  guards  are  designated  as  among  those 
for  whom  the  States  would  make  the  same 
provision  which  they  would  make  *  in  pursu- 
ance of  any  resolution  of  Congress'  for  the 
officers  and  men  of  their  respective  battalions. 
It  is  true  that  the  language  of  the  Resolutions 
does  seem  to  indicate  that  then,  on  the  9th 
February,  1780,  there  were  men  in  the  guards 
^  whose  times  of  service  do  not  expire  before  the 
last  dste  of  September  next.'  But  it  is  also 
irue  that  the  words,  'including  the  guards/  in 
the  first  provision,  may  have  been  intended 
merely  as  a  comprehensive,  sweeping  clause, 
<eauivalent  to  saying  that  all  men  whose  times 
•ox  service  did  not  expire,  in  whatever  corps 
they  might  be  found,  should  be  counted  upon 
the  quota  of  Virginia;  and  that  the  same  words 
in  the  third  provision  were  intended  as  new 
legislation,  as  a  special  provision  to  classify 
the  ffuards,  who  were  continuing  to  serve  be- 
yond their  times  of  enlistment,  with  men 
whose  enlistment  would  not  expire  'before  the 
last  date  of  September  next'  Be  that  as  It 
may,  we  cannot  accept  the  ambiguous  phrase- 
•ology  of  the  Resolutions  as  authoritatively  fixing 
the  desired  fact  that  the  guards,  or  a  portion 
-of  them,  had  re-enlisted  for  the  war,  and  were 
liable  to  be  reduced  and  consolidated  under 
the  Resolutions  which  followed  in  October  of 
the  same  year.  It  was  proper  and  Just  that 
these  officers  uid  men  should  be  thus  provided 
for;  but  it  does  not  follow  that  such  a  recogni- 
tion establishes  the  fact  that  they  stood  onlhe 
name  basis  of  enlistment  fo^  the  war  and  for 
service  in  the  field  that  the  tloopa  of  the  line 
4tood  upon." 

Referring  to  the  fact  of  tbe  "depreciation 
-pay"  which  Colonel  Taylor  reodved  for  the 
lime  he  served  as  colonel  of  the  guards,  from 
March  5,  1779.  to  June  15,  1781,  under  the 
Resolution  of  Congress  of  April  10,  1780  (8 
Jour.  Cong.  p.  447),  which  provided  that  ''no 
person  shall  have  any  benefit  of  this  Resolu- 
tion, except  such  ••  were  engaged  during  the 
war,  or  for  three  years,  and  are  now  in  serv- 
ice/' the  opinion  says:  "Finally,  the  depred- 
ation pay,  which,  under  the  lie^lution  10th 
April.  lf80,  was  only  to  be  given  to  persons 
who  *had  engaged  to  serve  during  the  war,  or 
for  three  vears,'  may  well  have  been  allowed 
to  Colonel  Taylor,  as  a  aupemumerary  officer 


in  actual  service,  by  virtue  of  the  terms  of  his 
original  enlistment  But  whatever  the  Uieory 
upon  which  it  was  allowed,  we  cannot  infer  [ISS] 
from  it  the  fact  that  Colonel  Taylor's  redmeot, 
in  whole  or  in  part,  had  re-enUsted  for  the  war, 
and  that  he  had  been  reduced  under  the  Reso- 
lutions of  October.  1780.  Upon  the  whole  df 
the  evidence  we  must  rule  that  it  is  insufficient 
to  sustain  a  verdict,  and  that  we  are  not  at 
liberty,  when  sitting  in  the  stead  of  a  jury,  to 
pass  upon  it  or  to  deduce  ultimate  facts  from 
It 

In  the  report  of  the  case  on  the  motion  for  a 
new  trial  (22  Ct  CI.  116).  it  is  stated  that  the 
purpose  of  the  motion  *'is  to  establish  the  fact 
that  Colonel  Francis  Taylor,  of  tbe  Albemarle 
Quards,  continued  in  the  service  of  the  Conti- 
nental Con^^ress  after  the  disbimdment  of  his 
command  m  June,  1781,  until  the  end  of  the 
war."  On  the  argument  before  this  court,  the 
counsel  for  the  clumant  contends  that  his  ri;;ht 
to  recover  depends  upon  the  question  whether 
Colonel  Taylor  continued  in  the  service  until 
the  end  of  the  war,  or  was  retired  before  that 
time,  and  thereby  became  entitled  to  half-pay 
for  life  or  to  the  commutation  therefor;  that, 
if  it  be  found  that  he  did  not  continue  in  the 
service  untO  the  end  of  the  war.  yet  if  he  was 
retired  or  "reduced"  at  any  time  after  October 
21, 1780,  he  was  entitled  to  half -pay  for  life, 
under  the  Resolution  of  that  date;  that  as  he 
was  entitled  to  half-pay  for  life  as  a  major  in 
1778,  the  burden  is  upon  the  United  States  to 
show  that  he  did  not  continue  in  the  service  to 
the  end  of  the  war;  that  it  is  not  shown  that 
be  retired  from  the  service  in  June,  1781,  when 
the  regiment  was  disbanded,  or  that  he  again 
became  a  supemnmerair;  that,  although  the 
law  providing  half-pay  for  life  was  modified 
by  the  Resolutions  of  October  8  and  21, 1780. 
while  he  still  commanded  the  guards,  vet  the 
only  modification  was  as  to  the  time  when  the 
half-pay  should  begin,  the  modification  being 
that  it  should  heain  at  the  time  the  officer  was 
reduced  or  retired  from  the  service;  that  this 
modification  was  in  force  in  June,  1781.  when 
the  guards  were  disbanded;  that  under  its  pro- 
visions Colonel  Tavlor  would  have  been  en- 
titled to  half -pay  for  life  in  his  new  grade  as  [1S31 
colonel,  to  b^n  from  the  time  the  guards 
were  disbanded,  even  if  he  had  then  retired 
from  the  service;  that  if  he  had  been  treated, 
in  June,  1781,  as  a  supernumerary  major, 
he  still  would  have  been  entitled  from  that 
date  to  half- pay  as  a  major;  that  there  Is  no 
evidence  that  he  was  reduced  in  rank;  and  that 
he  was  a  colonel  in  the  Continental  army  on 
the  15th  of  June,  1781. 

In  the  brief  presented  to  us  on  this  appeal, 
the  counsel  for  the  claimant  departs  from  the 

auestions  litigated  in  the  Court  of  Claims,  as 
tiown  by  the  first  two  conclusions  of  law  and 
by  the  opinion  of  that  court,  and  contends 
that  the  issue  is  as  to  wheiher^or  not  Colonel 
Taylor  continued  in  the  servloe  to  the  end  of 
the  war,  or  retired  before  that  time;  and  that 


departments  of  tbe  qoartermaster-ffeneral  and 
-oomminaiy-geDefml  of  miUtaxy  stores,  who,  being 
credited  to  the  States  respectively,  should  be  pro- 
vided for,  deemed  and  treated  in  the  same  nuiDaer 
with  the  men  in  the  several  state  lines:  and  it  Is 
recommended  to  the  several  States  to  nuUce  like 
provlstoo  forth*  oAoen  and  men  of  the  artillery, 

Me 


horse,  additional  corps,  Inoludlnff  the  foards  and 
regimented  artifloers,  as  may  be  made  in  pimuanoe 
of  any  resolution  of  OonrresB,  for  the  officers  and 
men  of  their  respective  battalions;  with  such  ex- 
ceptions, respectlofr  the  reirtmented  artifloers,  as 
have  been  made  by  OonirieBsin  their  Acts  oonoem* 
tag  theoL** 
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the  ultiiiuite  Uid  to  be  proTod  b  the  duratioD 
ef  bit  own  petsooal  ternoe,  aod  not  the  dura- 
tion of  tbe  serrioe  of  any  of  the  sokUera  oon- 
posing  the  ciiardi.  Tbe  oootention  appears  to 
be  tb^  onder  tbe  Resolutions  of  October,  1780, 
a  oootbnoQt  senrice  thonghoat  tbe  war  by 
Oolooel  Tajlor,  or  bis  reurement  before  its 
dose,  entitled  him  to  balf-paj  for  life. 

Bot  this  Tiew  is  not  tenable,  because  the 
Resohitlon  of  October  8,  1780,  prorided  for 
half*paj  for  onlv  seren  years,  and  onlj  for 
those  officers  who  became  soperDumerarles 
under  the  arrangement  pcorlded  for  bj  that 
Besolutioo;  and  the  Resolution  of  October  31, 
1780,  bad  reference  on! j  to  the  same  offlcen, 
whose  names  were  to  be  transmitted  to  Oon- 
mss,  and  who  are  called  therein  "officers  re- 
duced,"—that  is,  in  the  language  of  the  Resohi- 
tioo  of  October  8. 1780,  ofDcm  "thrown  out 
by  the  reduction.  Those  were  the  only  of- 
ficers who  were  by  the  latter  Resolution  "si- 
lowsd  balf-paj  for  Ufa."  It  is  inaocuratf% 
therefore,  to  sa j  that  the  only  change  made  by 
the  Resohitioos  of  October,  1780,  was  as  to  tbe 
time  half-pay  for  life  sboold  begin. 

Whether  Oc^onel  Taylor  retired  from  senrice 
at  the  time  the  regiment  was  disbanded,  or 
whether  be  oootinued  in  the  senrice  to  the  end 
of  tbe  war,  be  was  not  a  "reduced"  officer, 
within  the  meaning  of  that  term^  used  in  the 
Resolutions  of  October.  1780.  The  scheme  of 
thoee  Resolutions  did  not  apply  to  such  organ- 
isatioos  as  that  of  the  guards,  nor  to  offi- 
cers who  were  not  **reducea"  under  those  Res- 
olutioos,  altlxMU^  they  should  continue  In 
(1^^  serrice  to  the  end  of  the  war.  An  officer  who 
left  the  serrice  at  the  end  of  the  war  was  not 
"reduced." 

The  commission  d  Francis  Taylor  as  colonel 
came  firom  the  gofomor  of  Ylninla,  and  the 
order  to  disdiarge  the  sokUen  of  tbe  regiment 
also  cauke  from  nim.  It  was  sn  irregular  reg^ 
iment,  created  for  a  particular  serrice  mm 
charced  with  a  spedflc  dutT,  to  be  performed 
in  a  designated  locality,  dwrrioe  in  tbe  regi- 
ment was  inconsistent  with  serrice  in  tbe  Con- 
tinental army.  Such  commission  ss  Francis 
Taylor  hdd  prior  lo  January  9,  1779,  was 
pncticaUy  reroked  by  the  terms  of  the  Reso- 
lotloo  of  Congress  of  that  date,  whldi  author- 
ised the  governor  and  councO  of  the  State  of 
Virginia  to  appoint  the  officers  of  the  new  reg^ 
fment  out  of  those  of  the  Virginia  line  who  biKl 
been  "left  out  of  the  late  arrangement  of  the 
Continental  army,"  and  by  his  acceptance  of 
the  appointment  of  Ueuteoant-colonel  of  the 
new  regiment  His  oblintion  to  senre  in  the 
guards  disqualified  him  from  contiouing  as  a 
sopemumerarr  In  the  continental  serrice.  He 
ooold  not  perform  duty  under  bis  commission 
as  UeutoDant-colonel  or  colonel  of  the  guards, 
aod  at  the  same  time  hold  himself  in  readiness 
to  remod  to  a  call  to  the  field  in  the  conti- 
nental serrice.  ^ 

The  third  conclusion  of  law  made  by  tbe 
Court  of  Claims  was  that,  upon  Its  findings  of 
fact,  the  claimant  was  notentitled  to  Judgment 
under  and  by  rirtue  of  the  proTialoos  of  the 
Aotof  Jnlyfi,  1883(4  8tat  M8).  Inrrgardto 
that  Statute,  the  court  remarks,  in  its  opinion, 
that  it  was  intended  lo  reimburse  tbe  Sute  of 
Virginia  tor  certain  Judgments  which  bsd 
been  reeorered  against  that  State  In  her  own 
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courts,  by  officers,  for  half -pay,  and  to  p^  di- 
rectly, wnhout  waitioff  for  Judgments  to  be 
recoTered  against  the  State,  stmilar  claims  cor- 
ered  l^  the  decision  in  £ay«  Gam,  1  Leigh, 
629;  that  the  first  section  of  that  Act  Is  limited 
to  oflioers  commafiding  In  the  "Virginia  line;" 
that  the  second  section  refers  to  certain  res^ 
menti  and  corpa  specifically  designated  Ij 
name,  and  does  not  specify  the  Albemarle 
Guards;  that  the  third  section  dIrecU  the  Seo- 
reUry  of  the  Treasury  "to  adjust  and  settle 
those  claims"  of  officers  "of  the  aforesaid  regi*  [1SS| 
ments  and  corps,  which  bsTe  not  been  paid  or 
prosecuted  to  judgmenfei  against  the  State  of 
Virginia:"  and  that  the  benefits  of  the  third 
secwm  are  clearly  limited  to  tlie  regunentaand 
corps  enumerated  in  the  second  section,  and 
cannot  be  extended  to  tbe  officers  of  other  regi- 
ments or  corps,  though  they  may  haye  a  rafid 
dahn  for  half -pay  against  that  State.  It  is  said 
In  the  brief  of  the  counsel  for  the  claimant  that 
It  was  never  contended  by  him  that  that  Act 
was  anytliing  more  than  a  leglslatiTe  Interpre- 
tation of  the  sereral  Resolutions  of  the  Conti- 
nental Congress  which  are  In  question,  or  that 
it  created  any  new  Usbility  on  tbe  part  of  the 
United  States.  We  concur  in  the  riew  of  tbe 
Court  of  Claims. 

Tbe  fourth  conclusion  of  law  of  that  court 
was,  that  the  report  of  tbe  commissioner  of  tbe 
State  of  Virginia,  set  forth  in  finding  11.  al- 
though approTod  and  adopted  by  the  governor 
of  tiiat  State,  was  neltber  obligatory  In  law 
upon,  nor  conclusiye  as  eridence  against,  the 
United  States. 

Tbe  Sute  of  Virginia,  on  the  11th  of  March, 
1884  (Laws  of  1834,  chap.  0,  p.  88),  passed  an 
Act  appointing  Joho  H.  Smith  a  commissioner, 
and  makinff  It  his  duty  to  cootioue  ao  exami- 
nation pre^ously  directed  touching  the  rerolu- 
Uonarr  documents  of  tbe  State,  and  to  lay  be- 
fore the  goremor  any  information  be  might 
discorer  ss  to  any  unsatisfied  rerolutloDary 
claims  of  the  State  on  the  government  of  the 
United  SUtes;  and  further  making  it  his  duty 
to  examine  all  claims  for  military  land  boun- 
tiea,  not  theretofore  decided  on,  which  might 
aite  under  any  existing  laws  or  resolutions  of 
the  General  Assembly,  and  to  report  the  facu 
relating  to  the  same,  together  witn  any  remarks 
he  might  deem  pertinent  and  proper,  to  the 
governor  of  the  State,  "whose  decisions  there- 
upon shall  be  final"  The  decision  of  tbe  gov- 
ernor on  the  report  of  the  commissioner  In  the 
case  of  tbe  heirs  of  Francis  Taylor  was  made 
in  September.  1850,  and  speaks  of  Taylor  "as 
colonel  In  the  continental  line  fr>m  October  1. 
1775,  to  the  dose  of  the  war."  It  is  contended 
by  the  claimant  that,  aoder  section  908  of  tbe 
Itovised  Statutes^  this  decision  of  the  goremor 
of  Virginia  Is  conclusive  against  the  United 
States,  to  show  tthat  Taylor  continued  in  the 
continental  service  until  tbe  dose  of  the  war. 

Theprovision  of  section  908  is,  that  records 
and  exemplificatioos  of  books  kept  In  any  pub-  [  la^l 
lie  office  of  any  State,  when  auUieatlcated  in 
the  manner  provided  by  that  section,  "shaQ 
have  such  faith  and  credit  given  to  them  la 
every  court  and  office  witLin  the  United  Stales 
as  they  have  by  law  or  usaire  In  the  courts  or 
offices  of  tbe  State"  from  which  they  are  taken. 
The  Court  of  Claims,  In  Ita  opiolon  overruling 
tbe  motion  for  a  new  trial  ^  Ct  CL  116), 
I  ft9f 
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States  that  the  clause  above  quoted  from  section 
906  did  not  impart  to  the  aatbenticated  state 
record  anything  more  than  ''faith  and  credit," 
and  did  not  extend  the  effect  of  a  decision 
against  a  State  to  the  United  States,  nor  make 
an  award  or  jadgment  which  might  be  final 
against  a  State  'Either  obligatory  in  law,  or 
conclusive  as  evidence,  against  the  United 
States."    We  concur  in  this  view. 

It  is  also  alleged  for  error  by  the  claimant, 
that  the  Court  of  Claims  refused  to  find  that 
"Colonel  Francis  Tajlor  was  an  officer  in  the 
continental  service  on  the  22d  day  of  March, 
1788,  and  continued  therein  as  such  officer  to 
the  end  of  the  war,"  statins,  as  the  ground  of 
kB  refusal,  that  the  propos^  findinjr  involved 
a  deduction  from  specific  facts  and  circum- 
stances which,  so  far  ii  they  were  established 
by  the  evidence,  were  set  forth  in  the  previous 
findings,  and  really  involved  a  conclusion  of 
law.  The  claimant  contends  that  the  finding 
requested  was  a  conclusion  of  fact  drawn  from 
other  specific  facts  and  circumstances  estab- 
lished by  the  testimony;  that  he  was  entitled 
to  have  that  conclusion  of  fact  found  hj  the 
sourt;  that  such  fact  was  not  a  question  of  law; 
and  that,  even  if  it  were,  the  court  erred  in  not 
flndinff  it  as  a  conclusion  of  law. 

Perhaps  under  the  rulings  of  this  court  in 
United  mte$  v.  Pugh,  99  U.  8.  265,  270  [26: 
822,  8281;  Sun  Mut.  Im.  Co.  v.  Oeean  In$.  Go. 
107  U.  8.  485,  508  [27:  887.  848];  The  Belgen- 
land,  114  U.  S.  855,  862  [29:  152,  1541,  and 
Meaure  v.  United  8tate$,  116  U.  8.  145, 151 
[29:  572,  5741,  the  question  involved  in  the 
proposed  finding  which  was  refused,  was  a 
question  of  law.  In  United  8t<Ue$  v.  Pugh,  one 
of  the  issues  to  be  determined  was,  whether  the 
proceeds  of  the  sale  of  certain  captured  [prop 
[137]  erty  belonging  to  the  claimant  had  been  paid 
into  the  treasury.  No  direct  proof  to  that 
effect  had  been  given,  but,  if  shown  at  all,  it 
was  by  way  of  l&ference  from  certain  cir- 
cumstantial facts  established  by  the  evidence 
and  set  forth  in  the  findir"<s  of  the  Court 
of  Claims.  Thii  court  said  that  the  Court 
of  'Claims  had  found  all  the  facts  which 
had  been  established  directly  bv  the  evidence; 
that  those  facts  were  "the  results  of  evidence, 
and  whether  they  establish  the  ultimate  fact 
to  be  reached  is,  if  a  question  of  fact  at  aU, 
to  sav  the  least,  in  the  nature  of  a  question  of 
lawr  that  the  inquiry  presented  was  as  to  the 
legal  effect  of  facts  proved,  not  of  the  e^dence 
given  to  make  the  proof;  that  the  question  of 
practice  to  be  settled  was  whether,  under  the 
rale  of  this  court  as  to  appeals  from  the  Court 
of  Claims,  the  Judgment  of  the  latter  court  as 
to  the  legal  effect  oi  what  might,  perhaps  not 
improperly,  be  called  the  ultimate  drcumstan* 
tial  facts  m  a  case,  was  final  and  conclusive,  or 
whether  it  could  be  reviewed  by  this  court; 
that,  under  that  rule,  this  court  could  not  con- 
aider  the  evidence,  but  its  attention  must  be 
confined  to  the  legal  effect  on  the  rights  of  the 
parties  of  the  facta  found  l^  the  Court  of 
Claims;  and  that,  In  that  way.  the  weight  of 
the  evidence  was  left  for  the  sole  conslderatioo 
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of  that  court,  but  the  ultimate  effect  of  the 
facts  which  the  direct  evidence  had  established 
was  left  open  for  review  here  on  appeal.  But 
whether  the  proposed  finding  which  was  re- 
fused in  the  present  case  was  a  conclusion  of 
law  from  the  facts  already  found,  or  an  addi- 
tional conclusion  of  fact,  we  are  (tf  opinion 
that  the  Court  of  Claims  was  correct  In  refus- 
ing to  find  it. 

In  the  opinion  of  the  Court  of  Claims  in  23 
Ct  CL  116,  it  is  stated  that  part  of  the  newly 
discovered  evidence  set  up  as  a  around  for  » 
new  trial  consisted  of  "certain  resSves  and  pro- 
ceedings of  the  Continental  Congress,  and  cer- 
tain resolves  of  the  General  Assembly  of  Vir- 
ginia, and  official  correspondence  hi  the  first 
and  second  volumes  of  the  State  Papers  of  Vir- 
ginia." In  regard  to  these  papers  the  Court 
of  Claims  says  that  it  is  "of  the  opinion  that 
if  they  had  been  put  in  evidence  on  the  trial 
they  would  not  have  changed  the  result."  We 
concur  In  this  view,  after  fiiving  examined  the 
papers. 

This  case  is  very  much  like  that  of  Dr.  Charles 
Taylor,  reported  as  WiUiam§  t.  United  8tate$, 
18  Ct  CL  895.  Charles  Taylor  was  a  '.^geon's 
mate  In  the  Continental  army  frr ji  1T76  to 
1778,  and  then  wfM  reduced  ana  became  a 
supernumerary  officer.  In  1779  he  was  ap- 
pointed a  surgeon's  mate  in  (he  rc^ment  of 
Albemarle  Guards,  and  accrpted  ana  held  that 
position.  In  October,  177^,  he  was  promoted 
to  be  surgeon  in  the  regiment,  and  held  that 
place  until  the  regiment  was  discharged,  June 
15,  1781.  He  churned  five  years'  fml  pay  aa 
surgeon  in  the  Virginia  line  of  the  Continental 
army,  under  the  same  Resolutions  and  proceed- 
ines  that  are  now  Involved  in  the  case  of 
Colonel  Francis  Taylor.  The  Court  of  Claime 
decided  that  he  could  not  hsve  full  pay  as  an 
officer  of  the  guards  and  at  the  same  time  be 
entitled  to  half-pay  is  a  reduced  and  supernu- 
merary officer.  The  daim  was  rejected  and 
there  was  an  appeal  to  this  court  The  opln* 
ion  of  this  court  Is  reported  at  WHUame  v. 
United  Btatee,  Book  25  U.  8.  L.  ed.  809,  and 
14  Ct.  CL  590.  It  is  also  referred  to  as  No. 
1058  on  paee  cczxviii  of  the  Appendix  to  181 
U.  8.  In  its  opinion,  this  court.  In  affirming 
the  Judgment  of  the  Court  of  Claims,  said  that 
Dr.  Charles  Taylor  did  not  continue  in  service- 
unto  the  end  of  the  war,  witliin  the  meaning 
of  the  Resolutions  of  October  81,  1780,  ana 
March  22,  1788;  that,  when  he  accepted  hie 
appointment  In  the  regiment  of  the  guards,  la 
January,  1779,  be  ceased  to  be  a  supemumer- 
aiy  surgeon's  mate,  and  became  an  active  offl* 
cer  In  tnat  regiment;  that  when  It  was  dis* 
chamd,  because  Its  term  of  enlistment  bad  ex- 
pirecL  he  was  out  of  service;  that  when  it  wae 
raised,  the  governor  and  ooundi  of  Virginia 
were  authorized  l^  Conmss  to  appoint  its  of- 
ficers out  of  those  In  the  Virginia  line  who 
were  then  superanmerazy;  and  thatthe  accept- 
ance of  an  appointment  Is  the  new  regiment 
took  the  oflloer  out  of  bis  former  poiiSon  I& 
the  Hne. 
Jitd(gm«ni  affirmed^ 
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SlBBKBOEm  T.  CAH3f. 
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ANTHONY  F.  8EBBERGER,  Collector, 

Bf.  in  JDrr., 

ft. 

BERNARD  OAHN  bt  az^ 
(8m  B.  a  Beporler*t  td.  fl6-MD 

^  wortt4d—9fkHiaif^duty9nwar$Ud$. 

1.  In  tht  totaqweUtton  of  CustoiM  Aod^  when 
goods  of  a  pMtSoiilar  kind,  whloli  would  otbar- 
wiw  bo  ooonMolwnded  tea  cIam,  are  ■ubjooted  to 
a  dlsttnoi  rate  of  duty  from  that  Impoaed  upon 
tha  ola«  gaoaraUy,  thaj  aio  takoo  out  of  that 
for  tha  porpoM  of  tho  aMBMmnnt  of  duties. 


&  Tboofh  wonted  tea  prodoot  of  wool,  yet  mano- 
fhoiures  of  woitted  beliiir  tuhjeoted  X^  the  Cue- 
tome  Aot  of  im  to  differeat  duttet  from  thoee 
lapoeed  oo  manofaotures  of  wool,  a  manofao- 
tare  of  wonted  oannoc  beoonildered  aa  a  mano- 
flMCQre  of  wool*  wtthte  the  meanteg  of  that  8ta^ 


H  Bhoddj,  though  a  prodoot,  and  to  tome  eeoM  a 
mannfaotim,  of  wool,  to  not  to  be  oomldned  at 
ttnlf  wool,  or  a  maonfaoture  of  wool,  wlthte  the 
■neening  oC  the  Ouitome  Aot  of  188B,  for  bj  that 
▲ot  a  dotgr  to  hnpoeed  on  ahoddjr  of  ten  oents  per 
ponnd. 

C  Qoodiealled  or  known  to  the  trade  aawontedi, 
and  oompoaed  mainly  of  wonted,  but  mixed  with 
a  small  proportion  of  shoddy  and  ootUm,  are,  by 
tiie  Aot  of  VMt  subject  to  the  duty  as  manufao- 
turss  of  worsted,  and  not  as  manufaoturss  of 


[Na  47.] 
Af^M^i  S09.  $,  J390.      JkMed  Sp9.  IT,  1S90. 

Fl  ERROR  to  the  OlrouttCoort  of  the  United 
Sutes  for  the  Northern  Dtstrict  of  DHnolt, 
to  rerfew  a  judgment  for  plaiotUEi,  In  an  ao- 
tloo  afldnat  a  OoUector  of  Customs  to  reoorer 
back  dotlQi  paid  under  protest    Ajfrpi$d, 

Statement  bj  Mr.  JuaUm  Ch«^ 
This  was  an  action  of  a«umpdt  against  a 
CoUedor  of  Customs  to  leoorer  back  duttes 
paid  nnder  protest.  Pica,  noo-assnmpait  A 
Jurr  Wis  doij  waired.  and  the  ease  submitted 
to  the  oomti  which  made  the  folio  wing  finding 
of  fiMla? 

"The  plaintiffs  Imported  an  Inroloe  of  doths 
popolaflj  known  as  'diagonals,'  whidi  were 
clamed  l^  the  Collector  as  woolens,  and  a  duty 
of  t6  cents  per  pound  and  t6  per  cent  ad  fen- 
town  assessed  upon  them  under  paragraph  888, 
New  Tariir  Index.  The  plaintiffs  claimed  that 
the  goods  should  hsTc  been  dassed  as  'manu- 
factares  of  worsted  not  otherwise  prorided  for/ 
Older  paragraph  868,  New  Tariff  Index,  and 
the  dufy  sssBssgd  at  84  cents  per  pound  and  85 
per  osDl  md  eotown.  The  duties  were  paid 
under  protest,  sppeal  taken  and  suit  brought. 
aOinapttime.  The  goods  In  Question  are  used 
BMdnly  fdr  the  manuuicture  of  men's  wearing 
apparel,  and  are  denominated  or  known  to  the 
tnide  sa  ^worsteds,'  and  ars  composed  malnfy 
of  worsted,  but  the  worsted  fibre  Is  mixed  with 
at  least  10  per  cent  of  shoddy,  this  ikoddT  be- 
ing BAsde  from  wool,  snd  some  cotton,  worst- 
sdisflMMis  br  combing  the  long-fibred  wools, 
so  that  lbs  flDies  shall  Ue  or  be  arranged  along- 
side of  eaoh  other;  while  wool  is  worlced  by 
canUng,  so'ss  to  Interlock  the  fibres  with  eacn 
otbsr.    Shoddy  is  a  sepaimts  manufacturs  of 


wool,  and  14  added  to  the  worsteds  io  question 
for  the  purpose  of  giving  weight  and  body  to 
the  fabria" 

Upon  these  facts  the  court  gave  judgment 
for  Uie  plaiodffk  80  Fed.  Rep.  480.  The  de- 
fendant sued  out  this  writ  of  error. 

Mr,  Was.  A.  Mavrj,  Astiitani  Attf-Qm,, 
for  plaintiff  io  error. 

J/esffi.  Edwla  B.  Baaith  and  Oharla 
Curie,  for  defendant  In  error: 

The  commerdal  desigoation  is  to  be  ascer- 
tained in  settling  the  meaning  of  the  Tariff 
Laws. 

Bobert$(m  r.  Salmon,  180  U.  &.  415  (88:  996); 
BUioU  T.  Swartwout,  85  U.  8.  10  Pet.  158  (9: 
879). 

The  fact  that  worsted  was  merely  wool  dealt 
with  in  a  particular  way  did  not  make  wool  a 
component  of  an  article  containing  worsted. 

Rnnf*  ▼.  '^Woil:,  Taney,  105;  OkuUry.  Oarkt, 
1  Blatchf .  41^. 

The  recognition  of  worsted  and  its  manufac- 
tures, in  every  tariff  from  1818  down,  makes 
its  status  rmfiidieata.  The  position  tbufc  given 
it  in  law  was  long  before  sssigned  it  in  fact,  in 
manufactures,  commerce  and  conunon  life. 

Burnley,  Wool  and  Wool-Combing,  8,  4: 
Beaumont, Wool  and  Worsted  Manul  4, 5,  (I  4. 

Though  an  article  made  of  worsted  and 
shoddy  may  be  derived  from  wool,  yet  it  is  not 
made  of  wool 

Me^  V.  Arthur,  91  Q.  S.  570  (85:  455). 

No  presumptions  will  be  indulged  by  the 
oourt  to  exact  any  higher  rate  of  duty  than  the 
terms  of  the  statute  clearly  impose. 

Hartraitft  v.  Weiffmann,  121  U.  &  616  (80: 
1015),  and  dtations;  Merritt  v.  WeUh,  104  U. 
8.  694(86:  896);  MorriUr.  Jom$,  106 U.  8. 467 
(87:  868). 

It  is  never  very  safe  ground,  in  the  constnio- 
tion  of  a  statute,  to  give  weight  to  views  of  its 
policy,  which  are  themselves (^;>en  to  doubt  and 
controversy. 

Municipal  Sldg.  Soe,  v.  Kent,  L.  R  9  Apa 
Cas.  878;  SutUm  v.  Sutton,  L.  &  88  Ch.  Div. 
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Goods  oommerdally  known  as  worsteds 
should  be  so  deemed  for  tariff  purposes. 

Asms  v.  ArtKur,  108  U.  &  597  (ft:  585);  Ar^ 
tkmr  T.  ButtmJUd,  185  U.  a  70  (81:  648). 

Mr.  JuMm  CbAj  delivered  the  opinion 
of  the  oourt: 

The  Aotof  Mardi  8,  ISm.  chap.  181,  under 
'*8chedule  K,  Wool  and  Woolena*  (88  8tat. 
508,  509),  imposes  duties  as  follows: 

**  Woolen  doths,  woolen  shawls  and  all 
manufaotnrea  of  wool  of  every  description, 
made  wholly  or  in  part  of  wool,  not  specially 
enumerated  or  provided  for  in  this  Act,  valued 
at  not  exceeding  eighty  cents  per  pound, 
thir^-five  cents  per  pound  and  thirty -five  per 
centum  ad  talofwm:  valued  at  above  eigntv 
cents  per  pound,  thirty-five  cents  per  pound, 
snd  in  addition  thereto  for^  per  centum  ad 
^alormn, 

"Flannels,  blankets,  hats  of  wool,  knit 
goods  snd  all  goods  made  on  knitting-framea, 
balmorala,  woolen  and  worsted  yams  and  all 
manufaotnrea  of  every  deacrlption,  compoaed 
wholly  or  in  part  of  worsted,  the  hair  of  the 
alpaca,  goat  or  other  animals  (except  such  as 
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On  May  t,  1884,  the  case  was  removed  by 
plaintiffs  in  error  into  the  Gircnit  Court  of 
the  United  States  for  the  Western  District  of 
Virginia,  and  on  the  1st  of  July  they  filed 
their  declaration  in  that  court  acainst  the 
County.  The  defendant  demurrea,  and  on 
the  8d  of  May,  1887,  the  following  order 


entered:  ^This  day  came  the  parties,  by 
their  attorneys,  and  in  pursuance  of  an  agree- 
ment by  counsel  submitted  in  vacation  to  the 
judges  of  this  court  for  their  decision,  the 
demurrer  filed  by  the  defendant  to  the  plain- 
tiffs' declaration  and  to  each  count  thereof 
and  the  said  defendant's  demurrer  to  the 

glaintiffs'  declaration  and  each  count  thereof 
eing  argued,  and  because  it  seems  to  the 
court  that  the  plaintiffs'  declaration  and 
each  and  every  count  thereof  are  insufficient 
in  law,  it  is  considered  by  the  court  that  the 
demurrer  aforesaid  be  sustained,  and,  the 
record  showing  that  this  court  has  not  Juris- 
diction in  this  case,  it  is  ordered  that  the 
same  be  remanded  to  the  County  Court  of 
Patrick  County,  Virginia.*  On  the  next 
day  it  was  further  ordered :  "It  being  sug- 
gested to  the  court  that  it  is  the  purpose  of 
the  plaintiffs  to  ask  for  a  writ  of  error  to  the 
final  order  entered  on  yesterday  remanding 
[143]  this  case  to  the  County  Court  of  Patrick 
County  on  the  ground  that  this  court  has  no 
Jurisdiction  thereof,  on  the  motion  of  the 
plaintiffs  the  order  herein  entered  on  yester- 
day, the  8d  of  May,  1887.  be  suspended  for 
ninety  days  from  the  rising  of  this  court " 
The  pending  writ  of  error  was  subsequently 
allowed. 

Mes8rt,  A.  7*.  Britton,  A.  B.  Browae  and 
Henry  Wtm  GairruU,  for  plaintiflk  in  error: 

The  diverse  citizenship  of  the  parties  is  plain- 
ly established. 

Sec.  089,  Bey.  Stat,  was  not  repealed  by  the 
Removal  Act  of  March  8, 1875. 

Heu  V.  Beynoldi,  118  U.  S.  78  (28:  937);  Bal- 
timore dO.ROo.  y.  Batee,  119  U.  8.  404  (80: 
488);  Lexington  v.  BuOor,  81 U.  S.  14  Wall  289 
(20:  809):  Delaware  County  v.  DiAold  8.SL. 
Co.  188  U.  8,  478  (88:  674).  OaflinY.  Common^ 
wealth  Ins.  Co.  110  V.  8.  81  (28:  78);  Bu^kndl 
T.  Kennee^,  70  U.  8. 9  Wall  887  (19:  786). 

The  court  declined  to  bear  further  argument, 
but  granted  leave  to  file  brief  on  question  of 
Jurisdiction. 

Mr.  John  W.  Daniel,  for  defendant  In  error: 

The  suit  was  improperly  remoyed  to!  the 
United  States  court 

American  Bible  8oc  y.  Price,  110  U.  &  61 

§6:  7^  OamoT  the  Sewing  MaMne  Coe.  85  U. 
.  18  WalL  568  (21: 914);  Vannewry.  Bryant, 
88  U.  a  21  Wall  41(22:  47(n:  Eaneoekr.  Hoi- 
krtfck,  119  U.  a  586  OM):  5»3);  Cambria  Iron 
Co.  y.  AMwtn,  118  U.  8. 54  (BO:  60);  Jdfereon 
y.  DfiMf,  117  U.  a  272  (29:  897);  Myere  v. 
Bwomn^Van  U.  a  546  (27:  588);  American 
BibU  Am.  y.  Orom,  101  U.  a  m  M:  847); 
Thouron  y.  Bagt  Tenneeeee,  V.S&.lLCo,9S 
Fed.  Rm.  678:  DIIIod,  Removal  of  Causes  (5th 
ed.)g4£ 

Supplemental  points  for  plaintiffs  in  error  on 
Jurisoiction: 

The  Jurisdiction  of  the  supreme  court  is  not 
taken  away  by  the  Act  of  March  8, 1887. 

Bern  v  BeynoUU,  118  U.  a  78  (28:  927). 
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The  case  of  Morey  y.  Loekkari,  128  U.  8. 56, 
57  (81:  68),  does  not  militate  against  this  view. 

The  Judgment  of  the  circuit  court  was  find 
upon  the  merits,  and  brings  the  case  within  the 
Act  of  February  25,  1889. 

The  question  of  Jurisdiction  could  only  be 
raised  by  plea.  The  general  demurrer  filed 
herein,  under  the  clear  terms  of  the  Virginia 
Code,  was  a  waiver  of  all  right  to  interpose  any 
objection  to  the  Jurisdiction. 

Code  Va.  1878,  tit  51,  chap.  167,  §$(20, 1092; 
Code  1887,  §§  8,  260,  778;  Waehington  d  N. 
0.  Tel.  Co.  y.  Helbeon,  15  Oratt  122;  Hendereon 
y.  Stringer,  6  Oratt  180-188;  6mUh  v.  JJoyd, 
16  Oratt  295,  808;  Boe  v.  CrutehflM,  1  Hen. 
&M.86L 

The  ruling  of  the  dronit  court  in  sustaining 
a  demurrer  to  a  declaration  and  rendering  Judg- 
ment for  the  wrong  party  may  be  le-examined 
in  this  court  l^  a  writ  of  error. 

Bogere  v.  Burlington,  70  U.  a  8  Wall.  654 
(18:  79);  Buydam  v.  WiUiameon,  61  U.  8.  20 
How.  427  (&:  978). 

The  suit  was  romovable  under  the  law. 

Delaware  County  v.  Diebold  S.  S  L.  Co.  188 
U.  8.  478  (88:  674);  Gainee  v.  Fuentee,  92  U. 
a  10,  21,  22  (28:  524,  528);  ElUe  y.  Da^,  109 
U.  a  485,  497  (27:  1006,  1010). 

Mr.  Chitf  Juetiee  Fnllw  delivered  the 
opinion  of  the  court: 

Prior  to  the  Act  of  March  8,  1875,  thero 
could  be  no  appeal  or  writ  of  error  from  an 
order  of  a  cirouit  court  remanding  a  suit 
which  had  been  removed,  because  such  an 
order  was  not  a  final  Judgment  or  decree  in 
the  sense  which  authorised  an  appeal  or  writ 
of  error.  Chicago  d  A.  B.  Co.  r.  WieuM, 
90  U.  8.  28  Wall.  507  [28 :  108J.  But  it  was 
provided  by  that  Act  that  the  order  of  a  cir- 
cuit court,  dismissing  or  remanding  a  cause 
to  a  state  court,  should  be  reviewable  by  the 
supreme  court  on  writ  of  error  or  appeal  as 
the  case  might  be.  18  Stat  471,  chap.  187, 
8  5.  By  section  6  of  the  Act  of  March  8, 
1887  (24  SUt.  552,  555,  chap.  878),  as  cor- 
rected  by  the  Act  of  August  18, 1888  (25  Stat 
488,  chap.  866),  the  provision  to  that  effect 
was  repealed,  and  it  was  also  provided  by 
the  Act  that  "no  appeal  or  writ  of  error 
trcm  the  decision  of  tne  circuit  court  so  re- 
manding such  cause  shall  be  allowed. "  Sec- 
tion 6  was  accompanied  by  the  proviso  "that 
this  Act  shall  not  affect  the  Jurisdiction  over 
or  disposition  of  any  suit  removed  from  a 
court  of  any  State^  or  suit  commenced  in 
any  court  of  the  United  States,  before  the 
passaffe  hereof,  except  as  otherwise  expressly 
proviaed  in  this  Act." 

In  Morey  v.  Loekhart,  128  U.  8.  56  [81: 
68],  it  was  held  that  this  court  had  no 
power  lo  review  on  appeal  or  writ  of  error 
an  order  of  the  circuit  court  remanding  a 
cause  to  a  state  court,  when  it  was  com- 
menced, removed  and  remanded  after  the 
Act  of  March  8,  1887,  went  into  effect 
In  WHkineon  v.  Kebraeka,  128  U.  8.  286 
[81:  152],  it  was  decided  that  the  pro- 
viso in  section  six  of  the  Act  of  Maroh  11441 
8.  1887,  related  only  to  the  luriidiction 
of  the  circuit  courts  of  the  United  States, 
and  did  not  confer  upon  this  court  jur- 
isdiction over  a  writ  of  error  from  a  Judg- 

187  u.  a 
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VMot  remaodiiif  a  cause  to  a  state  court, 
whan  the  toit  was  begun  and  removed  before 
the  Act  of  1887,  but  not  remanded  until 
afterwards.  In  Bkermam  t.  OrinneU,  128  U. 
8.  679  [81 :  878],  the  order  to  remand  was 
made  wnile  the  Act  of  March  8,  1875,  was 
In  force,  but  the  writ  of  error  was  not  brought 
until  after  the  passage  of  the  Act  of  March 
a,  1887,  and  it  was  held  that  this  court 
<oould  nol  take  Jurisdiction.  The  general 
rule  wia  applied  In  these  cases  that  if  a  law 
conferring  Jurisdiction  is  repealed  without 
anj  reserrauon  as  to  pending  cases,  all  such 
cases  f^l  with  the  law.  BaUimore  dR  R 
Co,  T.  QranU,  98  U.  8.  898.  401  [85:  881, 
888].  The  oninions  in  all  of  them  were  de* 
lirered  br  Mr.  OhUf  Juttiee  Waite,  and  thej 
are  decisiTe  upon  we  disposition  of  the  case 
before  us. 

This  case  was  commenced  and  removed  into 
the  circuit  court  before  the  Act  of  1887  went 
into  effect,  but  the  suit  was  remanded  after- 
wards. In  tills  respect  the  situation  is  the 
aame  as  in    WWdnmn  t.   Nsbroika,  twara, 

Bj  the  Act  of  February  85,  1889  (25  Stat. 
698,  chap.  886),  it  was  provided  that  in  all 
esses  where  a  final  ludgment  or  decree  should 
be  rendered  in  a  circuit  court  of  the  United 
8tates  in  which  there  was  a  question  involv- 
ing the  Jurisdiction  of  the  court,  the  party 
against  whom  the  Judgment  or  decree  was 
rendered  should  be .  entitled  to  an  appeal  or 
writ  of  error  to  this  court,  without  reference 
to  the  amount  of  such  Judgment  or  decree : 
but  where  it  did  not  exceed  the  sum  of 
$5,000.  the  question  of  Jurisdiction  should 
alone  be  reviewable.  In  Richmond  d  D,  R 
Ck  V.  Thounm,  184  U.  8.  45  [88:  871],  we 
held  that  a  remanding  order  was  not  a  final 
Judgment  or  decree,  within  the  terms  of  that 
Act,  and  that  this  court  had  no  Jurisdiction 
to  roriew  it 

It  it  contended,  however,  that  the  order  of 
the  circuit  court  here  was  sudi  a  final  judg- 
ment, because  the  oirouit  court  sustained  the 
demurrer  in  remanding  the  oante,  but  the 
poaition  is  untenable.  The  demurrer  brous^t 
into  consideration  the  oontention  that  the 
plaintiffs  could  not  ms  in  tain  their  action 
beeause  the  court  bj  law  had  no  Jurisdiction 
of  their  ease,  and  thereupon  the  cause  was 
remanded,  and  bavins  been  remanded,  thU 
wrii  of  error  oomnoiO€  maimtaim^^  amd  U 

th0t9fOT9  0ISflHSSe0» 


HINBT  DKVSRl  m  al^  Appte^ 

8TBAM8HIP  HATKRION. 
<8ee  8.  C  9*a#  gteaeieM^  ffeverfe«, 

ed.   145,  148.) 

la  a  salt  to  reeover  tbe  valoe  of  a  boat  and  goods 
tbeceoa  oaak  la  a  eoUlsloii,  wbert  tbo  value  of 
Che  boat  and  goode,  which  wtrt  a  total  loos, 
was  $6,007,  and  a  decTM  was  tnttrod  for  fs,- 
088.60,000  half  the  vaJot,  the  OMtter  In  dispute 
ta  this  coart  Is  the  difference  betwcn  $6,057 
and  $8,088.50,  and  this  coort  has  do  jorlsdlctloa. 

[No.  60.] 

ii  relied  and  SubmiUed  ^ov.  7, 1890.  D§oid^ 

Nov,  77,  1890, 
187  V.  8« 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Esstera  I>ia> 
trict  of  Louisians,  In  fsvor  of  libelants,  in  a 
suit  in  admiralty  to  recover  the  value  of  a  pilot 
boat  and  goods  on  board  of  her  sunk  in  a  col- 
lision.   iKmOsid. 

Statement  bv Mr,  OMtf  JutHarnllmri 
This  was  a  fibel  filed  to  recover  the  value  of 
the  pilot-boat  Mary  and  Catherine,  suok  in  a 
ooUision,  and  also  of  certain  personal  effects 
on  board  of  her  at  the  time.  The  value  of  the 
pilot-boat  was  determined  bv  tbe  circuit  court 
to  have  been  $5,025,  and  of  the  personal  effects, 
sll  of  which  were  a  total  loei,  t^.  have  been 
$1,088.  This  made  a  total  va'aation,  according 
to  the  flndlogs,  of  $6,057.  For  this  amount  a 
decree  had  been  entered  by  the  district  court, 
but  oa  appeal  the  circuit  court  awarded  the 
sum  of  $8,028.50,  one  half  the  valuation. 
From  that  decree  an  appeal  waa  taken  to  this 
court  by  the  libelants. 

Mr.  Jasnea  Parker  for  libclantit  uuU  up- 
pellants. 
Mr.  J.  McCoaaell  for  respondents. 

Mr.  OkUfJutHce  FvUar  delivered  the  opin- 
ion of  the  court: 

Assumiuff,  ss  we  must  do,  the  totsl  value  to 
have  been  $6,057,  the  matter  in  dispute  in  this 
court  Is  the  difference  between  that  value  and 
the  decree,  nsmely,  $8,038.50.  We  have,  there- 
fore, no  jurisdiction.  Do^m  v.  Joftnatm,  110 
U.  S.  288  [28: 128].  On  the  argument  it  was 
ursed  with  much  eamestnees  on  behalf  of  a|>> 
peilants,  that  It  Is  within  our  power,  upon  the 
nets  as  found,  to  declare  the  Mary  and  Cath- 
erine entirely  and  solely  in  fsult.  and  take 
away  from  the  libelants  what  the  ctrcuit  court 
awarded  them,  and  that  Jurisdiction  can  be 
maintained  by  adding  the  amount  the  circuit 
court  did  not  allow  to  the  amount  that  it  Is 
suggested  libelants  misfat  thus  be  deprived  of. 
But  as  the  claimants  did  not  appeal,  and  as,  if 
they  had, the  worst  that  couldhappen  to  libel- 
ants throus^  our  action  on  sAh  cross-appeal 
would  be  the  taking  away  of  less  than  $5,000, 
the  suggeetion  is  entitled  to  no  consideration. 

There  is  nothing  in  the  eases  of  The  Beeper, 
188  U.  &  266  [80:  1176],  or  The  Alaeka,  130 
U.  &  801  [S8:92S],  to  the  oontrary.  In  the 
formar,  the  distnet  court  awarded  $8,000, 
while  the  dreuit  court  gave  only  $4,200,  but 
that  waa  a  ease  of  salvage,  in  which  the  value 
of  the  property  eaved  waa  over  $100,000,  and 
eompensaoon  waa  sought  for  the  salvage  in 
such  sum  proportioned  to  the  value  as  the 
court  mlAt  deem  meat  and  reasonable.  There 
waa  no  finding  of  the  elrtult  court  that  bound 
us,  and  in  oum  of  a  reversal  a  mueh  larger  sum 
than  the  Jurisdictional  amount  mi^t  have 
been  awaraed.  In  addition  to  tiie  sum  whidi 
waa.  The  differenoe  betweeu  the  judgments 
of  ths  two  courts  In  no  respect  repreeented 
the  amount  In  dispute.  Moreover,  that  ease  In- 
volved only  the  power  of  the  dreuit  court  <m 
appeal,  and  not  that  of  thia  court.  In  the  lat- 
ter ease,  the  stipulation  given  to  relaaae  the 
veseel  libeled  was  for  the  sum  of  $25,000.  for 
ths  benefitof  five  parties,  each  of  whoae  claim 
for  damagea  waa  $10,000,  and  eome  of  whom 
might  reoover  more  than  $5,000,  ao  that  the 
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CoDBT  or  TBI  UnrxD  Statm, 


Oct.! 


P.  a  TORK.iVte^W'., 

STATE. OF  TEXAS. 

Ita*  B.  a  B«porter1  ad.  UMO) 

Fovrlemlk  OmtHtutimal  Ammdmntt  Halt 
law. 

L  LeffWaHoo  Anply  fofMAiUnf  the  dafmdurt  to 
oome  iDto  oonrt  and  dalKaga  the  Tilldltr  of 
•errlce  upon  him  In  a  penonal  action,  wlUiout 
■nrranderinr  blmaalf  to  ttM  JurMlotion  of  tho 
oouct,  doea  notdaprlTe  Um  ot  liberty  or  proper- 
tr.  wltUn  the  pcobJbltkiii  of  tbe  Tonrtoentli 
OonatltutlODal  Amondmeot. 

X  n>e  mere  entrr  of  aJudcnwntformoDer.  which 
k  rold  for  want  of  proper  Mrrloe.  doca  not  de- 
prive the  defendant  of  Ubertr  or  property. 


Pr  ERROR  to  tbe  Supreme  Court  of  tbe 
State  of  TexBi,  to  review  »  iadgment  ot 
that  court  nfflnniiig  ft  Jodnoent  of  the  DIatclct 
Gouit  of  Tnvia  CouDtf.  Texaa,  Id  wUcb  de- 
fendant, bdng  a  noDrMtdent  of  tbe  Stale  of 
TexiM,  wsa  oot  wrred  wllb  proceaa  in  the  State, 
but  a  notice  wu  wrred  upon  him  at  his  real- 
deuce  in  Hivoori,  in  acconUnce  wltb  the  itat- 
ntee  of  Teiaa.    Jfflrmid. 

The  facta  are  atated  tn  the  opinion. 

Mr.  Bnftia  H.  Tharw.  Tor  plaintiff  tn 

Since  the  deddon  made  In  the  caae  of  An- 
tkwrv.  Jir«|r.  H  U.  B.  728  (84:  66»).Itmnrtb« 
betd  that  aerrlce  made  without  thli  Stale,  ult 
wta  upon  appellant,  ia  not  auffldent  to  confer 
JnrladfctloD  on  a  court  of  this  Stale  to  render  s 
mere  penonal  Judgment  anlnit  one,  a  dtliea 
of  and  reddeot  In  aootberBlate. 

AwMn  V.  Aldtrtm,  119  U.  S.  ISS  (80-.S7S); 
Bart  T.  Anram,  110  U.  S.  UI  (88:101);  Barb- 
iMW  T.  ^de.  Se  U.  8.  476  (SS:!87);  Qtoptr  r. 
BumOdt,  n  U.  S.  10  Waa  806  (ItMiy 

The  ^ipeanuce  of  plaintiff  In  error  In  ro- 
•poDK  to  the  notice  aerred  on  him,  and  nnder 
proieat,  foi  the  aole  pnrpoae  of  queatloDlng  the 
tarladlctloD  of  tb«  IHiirict  Ciourt  of  Tiarla 
Cooiitj.  In  BO  leDM  hoaiid  him  to  mbcnU  to 
tlM  fnrladlctloD  of  that  court. 


man  V.  guinart,  8  Ifeh.  109;  Wri^  T.  Boim- 
ton,  87  N.  H.  18;  Braniur  v.  Clhipmati,  tl  Ean. 
121;  Fvnn  t.  Wtfatt,  II  Leigh,  SM;  Oxmtr  v. 
Smith  2S  Iowa,  200;  Hawes.  Jnriadlction, 
g  1»:  1  Am.  A  Eng.  Encrclop.  Iaw,  aubtltla 
Aimaranei,m.  1?"  '"• 

ot  Teiu,  for  defen 

Jfr.  JiMttt  Brswer  dellTered  the  oplnloa 
of  the  court: 

On  tbe  14th  d^  of  November,  1888,  a  pei- 
Bonal  Judgment  waa  leodeicd  In  tbe  DIamct 
Court  of  ttitI*  Coun^,  Texaa,  agysit  tbe 
plaintUf  In  error,  which  Judgment  wai  aubae- 
guentl;  afflrmed  by  tbe  Supreme  Court  ot  the 
Slate.  Error  b  now  allend  In  this,  that  tbe 
district  court  had  no JurladlcUon  of  the  peraon 
ot  the  defendant  The  record  discloeea  that 
on  October  90, 1B8S,  (be  defendant  leaaed  from 


Ing  a  noareeldent,  a  dUnn  of  St  LouU.  Hi*- 
■ourf,  a  notice  In  accordance  with  the  provis- 
lona  of  tbe  statute  waa  aerved  upon  him  ner- 
aonallj  In  that  dty.  No  qoeatlon  la  made  out 
that  the  aervlce  waa  In  strict  conformllj  with 
tbe  letter  ot  tbe  aUtule.  On  March  9,  188S. 
the  defendant  appeared  bj  bti  counsel  and  filed 
a  special  plea,  challenging  tbe  jorltdlctioo  ot 
the  court,  on  tbe  ground  that  ne  waa  a  non- 
raident  and  bad  not  been  aerrad  peraraull; 
with  nrocoBB  within  the  BmlU  of  the  Suie. 
This  ^eawu  orerrnled.  Thereatto-,  and  on 
the  Dth  dar  of  October,  1888,  the  defendant 
appeared  67  his  atlomeTs  In  open  court,  de- 
manded a  Jurj,  paid  tbe  Jury  fee  and  bad  the 
canae  tmnsfenM  to  the  Jury  docket  On  tho 
tth  da;  of  October  be  a^ln  filed  a  plea  to  tbe 
Jurladfctlon,  on  the  same  noond,  whl^  was 
also  overmled.  On  the  14th  day  of  Novem- 
ber, when  the  cnnse  waa  reached  and  called 


to  the  cause,  rdylng  solely  upon  bis  plea  to 
tbe  Jurisdiction,  Tlie  court  thereupon  pro- 
ceeded to  render  Judgment  against  him,  which, 
as  heretofore  st^ed,  was  afflnned  by  tbe  ao- 
preme  oonrt 

It  was  conceded  by  Iba  district  and  snpreme 
eonrta  that  tbe  service  upon  Ibe  defendant  ir 
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ii  uoUAw  to  diftDenge  the  Jurladlctkm  is  doC  a 
fBDenl  i^maranoe  in  the  cauM,  aod  does  not 
waire  tbe  lUMaUtTof  the  terrioe  or  rabmit  the 
party  to  the  jurltalctloD  of  the  court    Edrk- 


T.  B9di,W  U.  8.  476  [95*J871;  Bagutt  t. 
Mm^  JhShm  (Tex.)  886;  Dem&  t.  Mattro$^ 
80  Tez.  888;  JS&vwNf  ▼.  DM.  48  Tez.  686;  JSoft. 
iimn  T.  Schmidt,  48  Tex.  18. 

The  differsDoe  between  the  preient  mle  in 
Tttat  and  elsewhere  is  simply  tnis:  Elsewhere 
the  defendant  may  obtain  tne  lodgment  of  the 
court  upon  the  soffldency  of  the  servioe,  wtth* 
oot  sobmitting  himself  to  its  Jurisdicdon.  In 
Texas,  by  its  sutute,  if  he  askstheooortto  de- 
termine any  question,  eren  that  of  senrice,  he 
submits  himself  wholly  to  its  lurisdiction. 
Elsewhere^  he  gets  an  opinion  of  the  court  be- 
fore deciding  on  his  own  acti<m«  In  Texas, 
be  takes  aUlhe  rUc  himself.  If  the  serrioe 
be  in  fact  insufficient,  all  subsequent  proceed- 
ings,  including  the  formal  entry  of  Judgment, 
are  t<M;  if  sufficient,  they  are  raUd.  £nd  the 
question  is,  whether  under  the  Ck>nstitulion  of 
the  United  States  the  defendant  has  an  inilo- 
lable  right  to  haTe  this  question  of  the  suffi- 
ciency of  the  serrioe  decided  in  the  tot  in- 
stance and  alone. 

The  Fourteenth  Amendment  is  relied  upon 
as  iBTalidating  such  legislation.  That  forbids 
a  State  to  "dcprire  any  person  of  Hfe,  liberU 
or  pfoperty  without  due  process  of  law."  Am 
the  propodtion  is,  that  the  denial  of  a  right  to 
be  heard  before  Judgment  simply  as  to  thesuf- 
flcieo<7  of  the  serrioe  operates  to  deprive  the 
defendant  of  liberty  or  pn^wrty.  But  the 
mere  entry  of  a  Judgment  for  money,  whkh  is 
Toid  for  want  of  proper  serrioe,  touches  nei- 
ther. It  is  only  when  process  is  issued  there- 
on, or  the  Judgment  is  soa^t  to  be  enforced, 
that  liberty  or  property  is  In  present  danger. 
If  at  that  time  of  immediate  attack  protection 
is  afforded,  the  substantial  cuarantee  of  the 
Amendment  is  meserted,  and  there  is  no  Just 
cause  of  oomplabt.  The  State  has  full  power 
orer  remedies  and  procedure  in  its  own  courts, 
sod  can  make  any  order  it  pleases  in  respect 
thereto,  norided  that  substance  of  right  is  se- 
cured without  unreasonable  burden  to  parties 
and  Htlganta.  Antcni t.  ^fwnAMS,  107U.  S. 
788  [87:466].  It  certain^  is  move  eooTenient 
that  a  defendant  be  permitted  to  object  to  the 
senrice.  and  raise  the  question  of  Jurisdiction, 
in  the  first  instance,  in  the  court  in  which  suit 
is  pending.  But  mere  cooTenienoe  is  not  sub- 
stance of  right.  If  the  defendant  had  taken 
nonotioaoithis  suit,  and  Judgment  had  been 
f  ormallr  entered  upon  such  insufficient  serrice, 
and^mder  process  thereon  his  property,  real 
or  personal,  had  been  seined  or  threatened  with 
seisurs,  be  coukl  by  original  action  have  en- 
Joined  the  process  and  nrotected  the  possession 
of  his  property.  If  the  Judgment  had  been 
pkadeflas  defeiMi?e  lo  any  action  brought  by 
Urn,  be  wonkl  haTO  been  tne  to  deny  its  ▼»- 
Bdlty.  Thsrs  is  nothing  In  the  opinion  of  the 
soprooe  court  or  In  any  of  the  statutes  of  the 
Scale,  of  whi^  we  baTebeenadTlsed.gi^ieayw 
tafttt^rVkt  Oan  It  be  h^.  therefore,  that 
l^gisisrioo  simply  forbidding  the  defendant  to 
eoMtetoeoiirt and  ^anenge  theraUdi^  of 
asrrlee  vpon  him  In  a  personal  action,  without 
■VfeBdering  hlmstf  lo  the  JurisdIotkMi  of  the 
•wm^bnt  which  does  not  attempt  to  rosf  I  sin  hlin 


from  fully  protectiDi;  his  person,  his  property 
and  hfs  rights  against  any  attempt  to  enforce  » 
Judgment  rendered  without  due  serrioe  of  proo- 
ess  and  therefore  void,  deprives  him  of  lib- 
erty or  property,  within  the  prohibition  of  tho 
Fourteenth  Amendment?  We  think  not 
nsjudffmeniii  qj/hrwiid. 

Dissenting:  Mr.  /nKte  BimdU^  and  Jfrv 


DAVID  J.  HBNKS8SY.  Appi., 
GEOROB  y.  BAOON 


8.  a  Bepofftat^  ed.  TS-SU 


h  If  apartfiDaaiis  to 
of  tbe  faOuTe  of  the  other  party  to  perform  It.  he 
ihouid  ffi^e  a  dear  notloe  of  his  tnteotloo  to  do 
so,  anlen  the  oontraot  ttMlf  dlipeoses  with  such 
notloe,  or  anlen  Dotloe  beeomes  nnneni— ry  by 
reason  of  the  oooduot  of  the  paitlea. 

H  A  oompromlBe  of  a  disputed  elaha,  the  partlee 
dealtna  with  eaoh  other  opoo  tsms  of  eqaaUty, 
holdtaa  no  relations  of  trast  or  oonfldeoee  to  eaoh 
other,  and  eaoh  havlna  knowledfe,  or  the  oppor^ 
tonlty  to  aoquire  kDowledge.  of  every  laot  bear- 
tna  upon  the  valkUty  of  their  respeotlve  olalms, 
ooa^  not  to  be  ovorthrown,  even  If  the  oourt 
aboukl  be  of  oplnloo  that  the  party  oompliinlna 
of  ttsurreodered  righta  that  the  hnr.  If  appealed 
to,  would  have  SDStelned. 

[No.  1108.1 

anhmiUed  Oa.  il,  JS90.  DtokM  Ifa9.  JO.  1390. 

APPEAL  from  a  decree  of  the  Circuit  Oourt 
of  the  United  States  for  the  District  of  Min- 
nesota, in  a  suit  for  partition.    A^/rmid. 

Statement  by  Mr.  J^9Ue$  HarlMU 

It  was  adjudsed  below  (86  Fed.  Rep.  174) 
that  the  appellees  Bacon  and  Rogers  each 
owned  In  fee  an  undivided  one  fourth,  and  the 
appdlant  Hennessyan  undivided  one  half,  of 
certain  lands  In  washiDgton  County,  Min- 
neeota,  and  that  partition  thereof  be  made 
between  them  upon  that  basia.  Of  this  decree 
the  wpellant  complaina,  his  contention  being 
that  he  hokls  the  legal  title  to  an  undivkieS 
half  of  the  landa,  and  ttiat  the  appellees  should 
be  recraired  to  surrender  to  him  the  title  to  tho 
olherbalt 

It  H>pears  that  the  lands  originaDy  belonged 
lo  Qeo^  N.  Chittenden  of  Ulinofa,  and  that 
X/j  written  contract  of  date  March  87, 1868,  he 
aoki  them  to  Baoon,  agreeing  to  convey  to  the 
latter,  his  heirs  and  assigns,  "by  a  good  and 
sufficient  deed  of  warranty,  on  or  btfore  the 
STth  day  of  June,  1898,**  upon  the  punctual 
pi^yment  of  the  coosideratloQ,  |4,400,  at  such 
time  as  Chittenden  should  execute  a  ■uffldeot 
deed  of  gennal  warranty.  The  contract  pro- 
▼kled  that  if  Baoon  failed  to  nay  theoonsldera- 
tkm,  then  the  contract  should  be  void,  «*tinM 
being  of  the  essence  of  this  agreement* 

On  the  87th  of  June,  ISSCsacon ,— his  wtf^ 
uniting  with  hlm,^for  the  oonslderatlon  of 
five  hundred  dollaa  (of  whidi  one  hundred 
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dollus  was  paid  In  caab),  asdened  and  tiui»- 
ferred  to  HeDneaay  all  his  rlttht,  title  and  Id- 
-terest  In  the  Rgreement  vltli  Cbltteaden.  Tbe 
contract  of  aaai^ment  provided  tbatHeoneair 
ahould  recef  re  a  good,  clear'and  perfect  title 
to  the  land)  through  a  good  wamntT  deed, 
wlthuiualcOTCnanu.ruiuiIiigfroin  ChittCDdeo 
and  wife  to  Heoiiesgj,  or  from  Bacon  and 
wife  to  HenoeMf,  if  it  should  be  thought 
proper  to  ban  Bacon  and  nlfe  tske  title  from 
Cbitteoden;  also,  that  HenneMj  should  pa;  to 
Baoon  the  remainder  of  the  fl*e  baodred  dol- 
lara  open  receipt,  and  only  upon  receipt,  "of 
«uch  tule  tbroagb  ntcb  deed  to  told  landi  or 
upon  the  said  Hennewj  accepting  a  deed  of 
varranty"  from  Chittenden  or  Bacon,  If  Hen- 
oesaj  dU  not  receive  aacb  title  oo  account  of 
•D  incurable  defect  In  tbe  title  or  other  cftuse, 
the  depoait  made  b;  him  waa  to  be  ref  nnded. 

On  the  day  of  tbe  execution  of  the  contract 
iMtween  Baoon  and  Hennea^,  the  Utter  made 
a  tender  of  $4,400  to  Cbittendeo'i  agent  reald- 
log  in  St.  Paul,  In  fulfillment  of  the  contract 
of  tfarch  27,  1663.  and  demanded  a  conveyance 
in  accordance  wltb  its  tenna.  Hennesay  was 
informed,  before  making  Ibe  tender,  that  Chit- 
tenden bad  not  executedthe  required  deed,  and 
ft  wtc  made  then  only  to  pnaerve  bti  righia 
under  the  contract.  Shortly  after  the  tender, 
Chittenden  left  with  hliagent  adeed,  in  proper 
form,  to  be  delivered  upon  the  payment  of  the 
inice  of  the  laud,  and  of  llila  fact  notice  waa 


title  In  Chittenden,  he  sent  to  the  lalter'a  agent 
a  memorandum  of  tbe  detect*  therein  appearing 
of  record,  and  demanded  that  those  defect*  be 
remedied.  The  agent  wrote  twice  to  Hennesay, 
at  DubuqtM,  Iowa.where  he  reefded,  urging  htm 
to  give  attention  to  tbe  iiutl«r— slating,  in  « 
tatter  of  date  of  November  6, 1683,  that  unless 
some  understanding  was  soon  reached  he  wonld 
return  the  deed  toQiittenden,  who  would  prolia- 
biy  decline  to  OOTTont  the  aale.  Under  oale  of 
November  16, 1888,  be  again  wrote  to  Henneasj 
as  foUows:  "Touts  of  10th  Inst,  received  In 
answer  lo  ■  previous  letter.  Tou  instructed 
me  to  see  Hr.  Horn.  I  Immediately  saw  him 
and  satiafled  bim  as  to  some  of  tbe  objections, 
consulted  him  as  lo  othcn  and  left  the  p*pBi> 
wltb  hioL  He  expiesssd  tbe  wish  to  see  you 
about  tbe  mattea*  in  order  that  be  inlgbl  inform 
me  directly  and  positively  what  furtW  wonld 
be  required  to  make  the  title  food  I  have 
sought  in  efery  way  since  you  went  mio  Ibis 
transaction  to  obtain  an  Interview  wilb  yon  or 
someone  authoriied  to  act  fee  yon  in  order  to 
.arrli 


delaja  to  the  settlement  of  tlu  matter,  and  Ibat 
If  you  will  appoint  the  above  meetlog  or  desig- 
nate Hr.  Horn  or  some  other  person  who  can 
act  for  yon  in  your  absence  this  transaction  can 
apeedlly  be  flolabed." 

Tbe  evidence  ia  conflicting  as  to  what  pasKd 
between  the  parties  after  that  date.  But  It  la 
certain  that  ine  deed  from  Chittenden  remained  [Bl] 
In  tbe  hands  of  bit  agent  for  more  than  three 
years;  and  that  Bacon  repeatedly  urged  Hen- 
nessj  to  indicaU  more  dlsUncUv  than  be  had 
done  tbe  nature  of  bis  final  objections  to  the 
title,  or  give  np  bit  contract  of  purchase. 
Hennessy  contended  not  onlr  that  Chittenden's 
agent  well  understood  the  defect*  In  tbe  title, 
but  that  they  should  be  remedied.  During  all 
that  period  tbe  lands  were  appreciating  in 
value,  and  by  the  fall  of  1885  were  worth  mora 
than  IMLOOO.  Anally,  at  the  sonesUon  of 
Bacon,  Rogers  determined  to  buy  them,  the 
understanding  being  that  Bogers  wss  to 
mske  the  purchase,  allow  Baoon,  as  commla- 
riona,  the  difTerenoe  between  tS.OOO  and  the 
amount  paid  for  tbe  lands,  and,  when  Rogen 
got  tbem,  be  wae  to  give  Baoon  so  lotenat  of 
one  half  upon  the  latter's  paying  half  tbe  es- 
pensea  neceosary  to  clear  tbe  title.  There  waa 
an  apparent  cloud  upon  tbe  title  of  record.  It 
arose  oat  of  a  mortgage  lo  wblcb  Sanborn 
claimed  an  IntereM.  Itmnrs.  with  knowledge 
of  the  contract  between  Bacon  and  Hennessy, 
paid  Sanborn  tl.OOO  for  that  Interest,  and,  on 
tbe  4th  day  of  November.  188B,  took  a  general 
warranty  deed  from  Chittenden,  payug  tbs 
latter  the  sum  of  H'W.S?.  Chittenden  took 
from  Roger*  s  bond  to  indemnify  him  aninst 
any  claim  and  demand  made  or  tnat  mlgnt  be 
made  by  Bacon  and  Henneaev,  or  eitner  of 
tbem,  and  against  woj  loa*  or  lUmage  by  im- 
son  tf  the  ooDveysnce  to  Rogan. 

On  the  16tb  of  December,  IBSS,  BMors  in- 
lormed  Henneasy  by  letter  that,  Baeonhaving 
forfeited  hia  contract,  he  bad  purchased  the 
lands  from  Chittenden,  and  put  hi*  deed  on 
record.  He  souriit  by  letters  a  meeting  with 
H«nnea*y  that  the  matt«r  mi^t  be  settled 
betweoi  them.  The  latter,  for  some  time,look 
no  notioe  of  these  letters,  but  at  last  he  wrote 
to  Rogers,  under  date  of  January  21.  ISSfl, 
saying  that,  while  be  waa  fully  aasored  of  the 
vsHdfty  of  bis  title  to  the  lands,  nevertheless, 
in  the  Interests  of  peace  and  for  tbe  sake  of 
avoiding  what  mif^t  prove  a  long,  vsutious 
and  expensive  litigation,  to  say  nothingof  the 
hittammiL  at  tMlmB  uanallv  reaultlnff  from 
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With  thai  nDdentendlng  I  thall  endeavor  to 
oieet  joa  for  thia  porpoee  in  the  course  of  the 
cocniDg  week,  al  each  time  and  place  as  we 
viar  hereafter  ame  apoo.  .  ." 

ueonesBj  and  Bocen  flnaQy  held  a  oonfer- 
'Cooe,  which  resulted,  March  18.  1886,  in  a 
written  agreement  between  them,  which  recited 
their  respectiTe  olaima  to  the  lands,  and  rao- 
Tided:  "Now,  to  settle  the  same,  the  said  £d- 
ward  G.  Bocers  hereby  agrees  to  make  and 
«zeciite  to  sua  Darid  J.  Heonessy  a  quitclaim 
deed  of  an  undivided  one  half  of  Mid  property; 
and  the  said  Hennessv  >gre6*  to  execute  and 
^ellTtr  to  said  Edward  Q,  Bogers  a  quitclaim 
deed  of  an  undivided  one  half  oi  said  property; 
and  also,  in  further  consideration  of  said  dera, 
io  pay  said  Bogers  the  sum  of  (82,700)  two 
tlKNisand  seven  hundred  and  ility  dollars. 
*  This  settlement  to  be  in  fuU  of  all  claims  in 
f^ivor  of  said  D.  J.  Hennessv  and  against  one 
Oeoige  y.  BaooQ  and  one  George  N.  Chitten- 
den growing  or  arising  out  of  any  contracts  in 
fcffard  to  the  sale  or  purchase  of  said  Und  by 
aaid  Hennessy  from  said  Bacon  or  said  Chitten- 
den. This  agreement  to  be  executed  and  car- 
ried out  as  soon  as  possible,  and  at  least  within 
80  davs  from  this  date,  if  possible.  Time  is 
not  or  the  essence  of  this  agreement." 

Pursuant  to  thia  agreement  Bosera  made  a 
<ieed  to  Hennessy  for  an  undivided  half  of  the 
lands,  the  latter  paying  therefor  the  sum  of 
i2,700.  and  Hennessy  made  a  deed  to  Bogers 
for  the  other  undivided  one  half.  Subse- 
quently, Boms  conveyed  one  undivided  fourth 
interest  to  Moon,  and  at  a  later  date  conveved 
to  him  the  remaining  one  fourth  of  his  oriinnal 
one-half  interest  for  the  consideration  of  ilO,- 
000. 

The  present  suit  was  brou^t  by  Bacon  for 
partition  between  himsdf  and  Hennessy  upon 
the  basis  of  the  ownership  by  each  of  an  un- 
divided one-half  interest  Hennessy  having 
b|  alleged  in  his  answer  that  the  settlement  of 
*  March  18, 1886,  was  a  fraud  upon  him,  Bogers, 
at  Bacon's  request,  repurchased,  and  took  a  oon- 
vevanoe  for,  the  one-fourth  interest  he  iMd 
sold  to  Baoon,  and,  with  leave  of  the  court, 
became  a  oo-plaintnf  in  the  suit  with  Baoon. 

if«sirt.  H.  F,  Morrisand  JD011.  P.  Zawfar, 
forappellani: 

The  deed  from  George  K.  Chittenden  to 
Bogera  was  procured  oj  a  fraudulent  oon- 
spiracy  on  the  part  of  Baoon,  Bogers  and  B.  8. 
Chittraden,  in  fraud  of  the  contract  rigfata  of 
the  appellant  and  in  breach  of  the  fldudaiy 
relation  which  existed  between  him  and  Baoon. 

Story,  Ea.  Jur.  gg  1208. 1861;  Ta^hr  t. 
ileA&574;0tt«rv.«iK,44U. 


/V««Mr,8Mau] 

8.  8  How.  888  (ll.*88S);  Mean  v.  MandlsbaMm^ 
8  Mich.  441;  At^  v.  iUe«,40  Mich.  78;  Cam 
▼.  OamU^  N.  T.  885. 

JlflMfs.  Edward  0»  Bogiw  and  Awirmt 
HadUg,  for  ^»pellecs: 

The  party  to  a  contract  who  aska  for  spedflc 
performance  mustshow  himself  to  have  been 
ready,  desirooa,  prompt  and  eager  to  carry  out 
bis  contract  The  right  to  spedflc  performance 
Is  not  an  absolute  right,  but  is  discretionary 
with  a  oourt  of  equity. 

Pomercyy.  Contracts.  8  4fft;BraskittY.  OratB, 
It  U.  &  8  Wheat  680  (6-.88d);  Eofftn  v. 
JSaundm%  18  Me.  08;  Ftrik  v.  Qrmnwood.  1 

U7  U.S. 


Jur.  N.  8.  866;  AOfy  v.  DetchamjM^  18  7ea.  Jr. 
226;  MerHU  v.  Brawn,  19  N.  J.  Eq.  886;  Kirtf^ 
V.  Harrison,  2  Ohio  St.  826;  Boiw  v.  CkfuiU, 
78I1L688;  Cooper  w.  Brown,  %  Uch&m,  4M. 

Mr.  JuiHee  Harlan  delivered  the  opinion 
of  the  court: 

It  may  be  assumed,  for  the  purposes  of  tha 
nreaent  case,  that  upon  the  tender  to  Chitten- 
aen's  agent,  on  the  27th  of  June,  1882,  of  tha 
full  amount  Bacon  had  agreed  to  pay  for  the 
lands  in  controversy,  Hennessy.  as  the  assignee 
of  Bacon,  became  entitled  to  a  sufficient  deed 
of  general  warranty  from  Chittenden:  aixi  that 
the  conveyance  from  Chittenden  to  Rogers  was 
so  far  in  derontion  of  Hennessy's  rights  as 
such  assignee  Uiat  a  oourt  of  equity,  m  view 
of  the  relations  between  Bacon  and  Hennessy 
and  of  the  knowledge  Rogers  had  of  the  writ- 
ten agreement  between  them,  would  have  com- 
pellea  Boffers,  at  any  time  prior  to  March  18, 
1886  (the  date  of  the  settlement  between  him 
and  Hennessy),  to  convey  the  title  to  Hennessy, 
upon  the  payment  by  tM  latter  of  the  balance 
due  Bacon  under  the  contract  of  June  27, 1882, 
as  well  as  of  the  amount  Bacon  had  arreefl  to 
pay  to  Chittenden.  As  Hennessv  rightfully  de- 
manded a  clear,  unincumbered  title  to  the  lands, 
and  as  ChUtenden  did  not.  personally  or  by  his 
agent,  distinctly  announce  bis  purpose  to  rescind 
altorether  the  contract  of  March  27, 1882,  un- 
less Hennessy .  within  a  given  time,  would  take 
such  title  as  appeared  of  record,  it  may  be  that 
Chittenden  was  not  at  liberty,  consiBtently  with 
Hennessy's  rights  and  without  previous  liotice 
to  him,  to  treat  that  contract  as  abandoned, 
and  to  make  the  sale  to  Bogers,  the  general 
rule  bdng  that  if  a  party  means  to  rescind  a 
contract  because  sf  the  failure  of  the  other 
party  to  perform  it,  be  should  give  a  clear  no- 
tice of  his  intention  to  do  so,  unless  the  con- 
tract itself  dispenses  with  such  notice,  or  unless 
notice  becomes  unnecessarv  bv  reason  of  the 
conduct  of  the  parties.  1  bugoen  on  Vendors, 
chap.  6,  8  5. 

But  Chittenden  aMumed  to  treat  his  contract 
with  Bacon  as  forfeited  or  annulled,  and  exe- 
cuted a  deed  to  Bogers.  Of  these  nets  Hen- 
nessy was  informed.  He  Imew  that  Bogera 
dairoed  the  hmds  absolutely  as  his  property 
under  the  purchaae  from  Chittenden,  ana  that 
the  deed  under  which  Bogers  aaserted  title  waa 
recorded.  And  he  had  accurate  knowledge  of 
the  title  to  the  landa  ao  far  aa  it  appeared  of 
record.  He  also  knew,  al  tha  time  of  the  sgreo- 
ment  of  1886.  of  Bogefi"  contentkm  that  tha 
oontraot  of  1882  had  been  forfeited  by  reason 
of  Bacon's  failure  to  complywith  its  proviaiona. 
He,  naverthelcas,  diqmted  Uogen*  oaim  to  tha 
property.  But  Bo^na,  with  equal  distind- 
Doss,  disputed  bis  claim.  And  thia  dispute 
waa  settled  I7  the  agreement  of  Mardil8, 1886^ 
under  which  Hennesy  oonsentad  to  take  an 
undivided  intereat  of  one  half  at  tha  price  of 
$2 J60,  and  let  Bogera  have  tha  other  half. 

He  now  oontenda  that  ha  waa  induced  to 
make  this  settlement  by  falae  raprescntatloos 
upon  the  part  of  Bogera,  and  becauae  of  tha 
supprenion  of  facta  that  ought  to  have  been, 
but  were  not,  communicated  to  him  by  Bogers. 
The  evidence  upon  this  point  is  quite  oonflict- 
faig.  and  does  not  iustify  the  coodnskNi  that 
Rogers  made  any  false  represeotationa  whai- 
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ever,  or  that  be  wltbheld  tay  fmcU  be  wa 
der  n  legal  oblifittion  lo  dlsclote.  Henoeaay 
Mve  tbat  If  be  bad  known,  wbeo  ooDterring 
wltb  Rogen,  tbat  tbe  latter  bad  agned  to  let 
BacoD  bare  an  iotereM  in  tbe  )aii<u,  be  would 
not  have  made  tbe  aetUemeot;  for,  tbat  tact,  be 
cooteocla,  would  bave  Indicated  collodon  be- 
tween Rogera  and  Bacon.  We  do  not  see  tbat 
Sonuoe  of  aacb  tact  aSecta  tbe  TilIdttT  of 
MtUemeDt  of  18H,  or  tbat  It  would  ban 
pTerented  tia  oonaammatton.  If  Henneasj  bad 
been  laformed  of  Bogen^  promiie  to  give  Ba- 
con an  tnteratt  in  tbe  landa,  be  would  bave 
known  tbat  lucb  promise  could  not,  under  tbe 
dTcunutaDcea.bave  been  enforced,  Tbe  mon- 
ef  tbat  RogcH  paid  Chittenden  waa  hli  own, 
and  io  tbe  title  acquired  by  blm  Bacon  had  no 
legal  IntereaL  Rogen  moved  in  tbe  matter  of 
tbe  purcbaae  from  Oblttenden  eniirelv  upon  bta 
own  reeponaibiUtr.  Wltb  fuU  knowledge  of 
Ibe  title  tbat  Rogen  bad  acquired,  Hennewj 
dellberalelf  cboae  to  oompromiae  tbe  dlapule 
between  tbem,  aa  ibown  £7  tbe  agreeiDeDt  of 
1886,  and  by  Uie  deeda  executed  Id  puisnance 
of  ita  proviaiona.  No  fraud  waa  practiced  ^ 
Rogers.  He  was  guilt;  of  no  unUmeas.  He 
concealed  uotbing  tbat  be  waa  under  l^;al  ob- 
ligation t«  state.  HIa  information  in  reapect 
to  tbe  title  waa  no  greater  tban  Benoeasr  bad. 
or  tban  Henneaa;  could  ceaily  ban  oblelned. 
It  is  tbe  case  of  tbe  compnmdaa  of  a  disputed 
claim,  tbe  parties  dealing  with  eacbotber  upon 
terma  of  perfect  equality,  boldlng  no  relstwoi 
of  trust  or  confidence  to  eacb  otber,  and  eacb 
baviug  knowledge,  or  bavlng  tbe  opportunity 
to  acquire  knowledge,  of  ererr  fact  bearing 
upon  tbe  qoettlon  m  tbe  TaUdiW  of  their  re- 
apectiTe  claims.  OUoedand  v,  SieAardmm,  18S 
U.  B.  818,  8S»  [88:  881,  888].  Such  a  aettle- 
ment  ought  not  lo  be  orertbrown,  even  ff  tbe 
court  sboold  now  be  of  opinion  tbat  tbe  party 
complaining  of  It  surrendered  rlgfata  tbat  tbe 
law.  If  appealed  to,  would  have  sostalned. 
After  this  settloneat  waa  made,  Bogerawaa  at 
liberty,  for  ur  reasoiM  deemed  by  blm  ioS- 
dent,  to  glTe  Bacon  an  Inteieat  in  tbe  one  half 
acquired  by  blm  under  tbe  settlement  of  1688, 
and  tbe  hiterest  tbua  acquired  by  Bacon  du 
not  inure  to  flenneaty  by  reaaon  of  tbe  rel»- 
Hons  created  bv  tbem  bv  tbe  orlglnsl  contract 
of  1689.  As  between  Rogen  and  Bacon  the 
Unda  became  tbe  absolnle  property  of  tbe  for 
Bier  under  bis  purcbaae  from  ChUtenden,  and 
under  tbe  saUIement  of  I80S,  and,  ao  far  m 
Bennea^  wH  oonocnied,  as  nndlTtibd  one- 
half  intenit  was  confirmed  to  Rogers,  aa  his 
property,  to  dlqioee  of  m  be  deemM  beat. 


FTTZOERALD    AND    HALLORT    CON- 
STBUCmON  CO..  iV-  *»  A*'-. 


JOHN  nrZOBRALIX 

0ea  8.  a  Beportv^  ad.  M-lll;) 


S,  Appcanmoa  bf  defendant,  and  aiiswerlnK  aad 
parUolpatlDB  Id  the  trial,  lo  a  suit  in  a  State  bi 
whioh  be  does  not  KsUle,aiid  m  wbloh  htbaaaot 
twen  wrred  with  prooesa,  wain  non-avrloa  of 

prOOBM, 

&    Wbere  a  toieltn  oorponLtlon  la  not  dolni  bi*^ 


eomas  Into  mch  State,  tnit  not  00  bnalness  for  tbe 
MrponulOD  DOT  mni—iiriii  It  lo  tbe  State,  tb* 
oorporatlon  Is  not  withUi  the  State,  ao  mat  serrlae 
of  prooasi  oan  be  made  upon  It. 
i.  Altboushthet^-lawaof aoompanrnqnlraeer- 
Wn  toraulltles  In  the  exeaatlaD  of  a  promtaorr 


a  notes  are  gtfen  br  the  presldSDt  of  tbe  oom- 
pany.to  par  oC  lla  deIHe,  and  be  hM  tbe  eatli* 
management « Its  bUBlDiM,  siwl  Hs  Jlteotaie.  wltb 
ran  knowledse.  assent  to  tbe  exeootlan  of  th» 


AbelpaldroT. 
otlaa  tor  a  new  erialls  addrMsed  to 
■o  ot  the  elroult  oourt,  sod  aotlon  01 
ID  la  DOt  a  subject  of  ezeeptlon. 


P[  ERROR  lo  tbe  Otfcoit  Court  of  the  United 
States  for  tbe  District  of  Nebraska,  to  re- 
view a  Judgment  in  favor  of  plalnUfl  a^nst  a 
fordgn  corporation,  lo  an  actlOD  upon  notes 
and  otber  demandii    4flraMA 


SUtement  by  Mr.  OUtf  JutUet  I 

This  was  an  action  tmucbt  by  John  Flts- 
rnnld.  a  citizen  of  Nebraaka,  in  tbe  District 
Court  of  Lancaster  County,  In  tbat  Btate, 
against  tbe  Fltsgerald  and  nalloiy  Consttuo- 
tloD  Company,  a  OMporatlos  created  under 
tbe  laws  of  low^  The  petition  was  Bled 
December  89,  1888^  end  •ummona  issued, 
which  was  served  on  tbe  Htb  of  December, 


managing  agent*  id  the  defeodsnt  Company. 
UnderlUla  IT.  of  ibe  Code  of  Civlf  Pi* 


which  there  n_  ..-,  ..._ 

owtof  to,  said  aefendam,  ot  when  said  d»- 
fendant  may  be  found;  .  .  .'  OompL 
SUL  NebrieSt,  p.  660.  Under  title  TIIL, 
section  198^  tt  is  provided  that :  "Tbe  plala- 
tlff  in  a  dvil  aetloB  for  the   leoovery   of 
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<fr  one  of  ■ererml  defendants,  U  %  foreign  oor- 
poiation,  or  a  nonresident  of  this  State; 
...  *  Under  section  190:  *An  order 
of  attadunent  shall  be  made  br  the  clerk  of 
the  court  in  which  the  action  Is  brought^  in 
any  esse  mentioned  in  the  preceding  section, 
when  there  is  filed  in  his  ofllce  sn  aflidavit 
of  the  plaintifL  his  agent  or  attomer,  show- 
ing: Fini.  The  nature  of  the  plaintiff's 
claim.  AmmuL  That  it  is  Jnsl  Third, 
The  smoont  which  the  affiant  belioTes  the 

f  plaintiff  ought  to  recover.  Fburtk,  The  ex- 
stence  of  some  one  of  the  grounds  for  attach- 
ment enumerated  in  the  preceding  section.* 
Then  follow  Tarious  sections  relating  to 
nooeedings  in  attachment  and  garnishment 
vnmp.  Stat.  Neb.  p.  877. 

In  this  case,  aflidaTit  for  attadimeiit  against 
<iefendant  as  a  foreign  corporation  was  made, 
order  of  attachment  and  garnishee  summons 
issued,  and  the  latter  serred  upon  the  Mis- 
•ouri  and  Fsciflc  Railroad  Company,  as 
owing  debts  to  the  defendant.  The  garnishee 
«ubeeauentlv  answered  that  it  was  impossible 
to  make  a  definite  answer  as  to  whether,  on 
^n  aocountine  between  it  and  the  defendant, 
there  would  Be  due  to  the  defendant  any  sum 
or  sums  of  money  whatsoever;  and  that  lit* 
igation  was  pending  in  respect  to  a  contract 
between  it  anid  the  oefendant  for  the  purchase 
of  certain  securities,  which  it  claimed  mifht 
result,  upon  a  proper  accounting,  in  noln- 
<)ebteaness  on  its  part  to  the  defendant,  and 
until  the  termination  of  which  it  could  not 
answer  more  specifically. 

The  petition  counted  upon  fourteen  causes 
of  action:  (1)  Upon  a  note  for  $5,002.80, 
lt#l!  <latod  July  81,  1888,  payable  ninety  days 
after  date,  to  the  order  of  the  First  National 
Bank  of  Lincoln,  Nebreaka,  with  interest  at 
the  rate  of  ten  per  cent  per  annum  until  paid, 
signed  by  S.  U.  Mallory,  its  president,  and 
indoTMd  by  plaintiff  and  Mallory.  Plaintiff 
alleged  that  the  note  not  being  paid  at  ma- 
tnrinr,  he,  who  had  indorsed  it*  without  any 
Iderstion,*  paid  it  with  interest,  and  it 
was  thereupon  transferred  to  him  by  the  cash- 
ier of  the  bank ;  and  that  the  sum  of  $5,188. 
26,  paid  by  him  with  interest  from  the  first 
day  of  November,  1888,  was  now  due.  (8) 
Upon  a  note  for  $15,800.84,  dated  July  85, 
lw8,  payable  sixty  days  dfter  date  to  the 
Older  of  J.  J.  P.  Odell,  cashier,  with  interest 
at  ssTon  per  cent,  signed  by  the  defendant 
oorporation  by  Mallory,  its  president,  in- 
^doned  by  plaintiff  and  Mallory,  and  taken 
*  up  by  Fitzgerald,  who  had  indorsed  it  with- 
out consideration,  and  paid  it  with  interest, 
the  full  sum  paid  beinff  $15,468.t»,  which 
was  due  with  interest  mm  September  85, 
1888.  (8)  Forseryices  from  May  1.  1885.  to 
May  1.  1886,  in  doinc  woi^  with  the  Tlew 
of  organising  the  defendant,  which  had  re- 
oeiTed  all  the  benefits  of  the  same  and  agreed 
to  pay  therefor,  and  which  serrices  were 
alleged  to  be  worth  $5,000.  Also  for  services 
from  the  first  day  of  May.  1886,  to  the  4th  of 
November.  1886,  as  superintendent,  treasurer 
or  manager  of  defendant,  placing  their  value 
at  the  sum  of  $6,000.  (4)  For  services  as 
reneral  manager  from  November  1,  1886,  to 
November  1,  1887,  at  the  agreed  salary  of 
$5,000.     (6)   For  same  from  November  1, 

U7  0.8. 


1887,  to  May  1, 1888,  $8, 500.  (6)  For  scrap- 
ers and  plows  sold  and  delivered  to  defendant 
at  its  reouest,  tl,515.  (7)  For  track-laying 
tram  sola  and  delivered  to  defendant  at  its 
request,  $1,500.  (8)  For  money  paid  for  per- 
sonal expenses  incurred  at  defendant's  request 
during  the  year  1886,  $806.65.  (9)  For  same 
for  year  1887,  $887.50.  (10)  For  balance  of 
il.m  due  on  a  draft  for  $5,500,  signed  by 
defendant  by  0.  H.  Lamb,  auditor,  to  order 
of  S.  H.  Mallory.  and  accepted  by  him  as 
president,  plaintiff  having  taken  up  said 
draft,  and  $1,088  being  due  with  interest 
from  July  80,  1888.  (11)  Upon  note  for 
$5,000.  signed  by  defendant  by  C.  H.  Lamb, 
auditor,  to  order  of  First  National  Bank  of 
Chariton,  and  indorsed  to  plaintiff  for  value, 
and  due  with  interest  from  November  88. 

1888.  (18)  Upon  note  for  $856.64.  dated 
January  16,  Im,  signed  by  defendant  by 
Mallory,  its  president,  to  order  of  M.  B. 
Gutter  jk  Ck>.,  snd  indorsed  to  plaintiff,  and 
due  with  interest  from  date.  (18)  Upon  note 
for  M17.91,  dated  November  ^  1888^  signed 
by  defendant  by  Lamb,  auditor,  to  order  of 
First  National  Bank  of  Chariton,  and  in- 
dorsed to  plaintiff,  with  interest  from  date. 
(14)  For  money  paid  since  January  1,  1888, 
upon  reauest  of  defendant  for  legal  services 
and  advice,  and  otherwise,  for  defendcnt's 
benefit,  $5,000. 

Plaintiff  prsved  judgment  for  the  sum  of 
$51,871.85,  with  interest  on  the  various  sums 
and  from  the  various  dates  as  demanded. 

On  the  4th  of  January,  1889.  the  defendant 
filed  its  demurrer  to  the  petition,  upon  the 
grounds  of  insufficiency,  misioinder  and  de- 
Feet  of  parties,  and  on  the  16th  of  January 
its  petition  to  remove  the  cause  into  tlie 
Circuit  Ck>urt  of  the  United  Sutes  for  the 
District  of  Nebraska,  the  petition  being  veri- 
fied by  the  affidavit  of  *'the  duly  authorized 
attorney  of  the  defendant*  The  cause  having 
been  removed,  the  defendant  applied  for  leave 
to  answer  by  a  day  named,  and  afterwards 
obtained  leave  to  amend.  The  amended 
answer  was  filed  June  19.  and  denied  the  au- 
thority of  Mallory  to  make  the  notes  de- 
scribed  in  the  first  snd  second  counts ;  the 
contract  and  services  set  up  in  the  third 
count  (also  pleading  payment)  ;  admitted 
that  plaintiff  was  employed  by  defendant 
under  a  salary  of  $5,000  for  part  of  the  time 
referred  to  (n  the  fourth  count;  admitted 
liability  for  salary  named  in  the  fifth  count, 
but  alleged  plaintiff  failed  to  render  the 
services,  to  defendant's  damage ;  denied  that 
plaintilE  sold  and  delivered  the  property  de- 
clared on  in  the  sixth  and  seventh  counts ; 
that  Lamb,  auditor,  had  authority  to  make 
the  draft  set  up  in  the  tentli  count,  alleging 
that  its  proceeds  were  divided  between  plain- 
tiff and  Mallory;  that  Lamb.*^ auditor,  had 
authority  to  make  the  note  set  up  in  the 
eleventh  count,  alleging  that  defendant  re- 
ceived no  benefit  therefrom,  and  that  Mallory 
caused  the  note  to  be  transfemxl  to  plaintiff 
solely  for  the  purpose  of  bringing  suit  there* 
on ;  aenied  that  Mallory  had  any  anthority 
to  make  any  of  the  instruments  in  writing 
sued  on.  and  alleced  that  plaintiff  had  full 
knowledge  of  such  want  of  authority ;  and 
denied  any  liability  on  the  fourteenth  count. 
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Tha  two  closing  parsgnphs  are  each  nam- 
bered  "11,*  the  last  asserting  "that  the  Dis- 
trict Court  of  Lancaster  County,  State  of 
Nebraska,  never  bad  or  acquired  any  Juris- 
diction of  this  defendant,  and  this  court  has 
DO  jurisdiction  to  hear,  try  and  determine 
the  matters  and  things  In  eontroTeraylMreln.' 
It  appean  from  the  record  that  on  the  22d  of 
June  the  pBrties  were  given  leave  to  amend 
the  pleadings  to  conform  to  the  facts,  and  It 
Is  stated  by  counsel  that  this  paragraph  was 
then  written  In  on  the  amended  answer. 

On  the  11th  of  May  the  cause  was  set  down 
for  trial  by  agreement  of  patties,  and  came 
a  for  trial  the  20th  of  June,  1889,  upon  the 


Issues  Joined,  and  a  Jury  haTlng  been  ii 

1  a4th  da. 
a  given  to  the  luiy,  the  court  Instruct- 


mh. 


ineled,    the    trial    i 

SlBt.  22d  and  94th  days  < 
the  1 


ing  them,  among  other  thlnrs,  to  disregard 
the  first  branch  of  the  third  count  and  the 
fourteenth  count.  The  Jury  returned  a  ver- 
dict on  the  SCtb  of  June  finding  the  issues 
tfx  the  plalnttS,  and  assessing  the  amount 
of  his  recovery  "at  $47,987.97  debt,  and 
$8,4T4.6S,  interest  thereon  at  7  per  cent  from 
asth  day  of  June.  1889.  being  the  sum  total 
of  t61.413.ea." 

Motions  in  arreat  and  for  new  trial  were 
made  and  overruled,  and  Judgment  rendered 
on  the  verdict.  Pending  the  trial,  on  the 
S9d  day  of  June,  a  plea  to  the  Jurisdiction 
of  the  court  wBs  flled,  setting  up  that  service 
of  the  summons  In  the  action  was  obtained 
by  means  of  a  tricli  and  fraudulent  device, 
whereby  the  president  of  the  defendant, 
MaUory,  was  Induced  to  go  from  Iowa  to  the 
State  of  Nebraska,  where,  upon  bis  airival, 
be  was  served  with  process,  which  fraud  waa 
unknown  to  defendant  when  It  flled  Its  de- 
T  to  the  plaintiff's  petition.  Its  petition 


acting  in  concert  with  the  plaintilf,  concealed 

""1  ncta  from  the  defendar*      ""■ '~- 

it,  tberefwe,  proceeding 
the  action  dismissed.    This 


that,  tbersfwe,  proceeding  bia  stayed  i 


Oomt  of  that  Ootmty  bad  no  authority  to 
take  Jurisdiction  of  (be  action  ot  of  the  de- 
fendant, and  that  neither  that  court  nor  the 
United  Statea  court  had  Jurisdiction  of  the 
defendant;  which  motion  was  overruled. 
The  plea  to  the  Jurisdiction  and  evidence 
bearing  thereon,  sjid  the  motion  to  dlamisa, 
with  an  affidavit  which  accompanied  It, were 
duly  made  part  of  tha  record  by  bill  of  ex- 
ceptions. On  the  Mth  of  June  the  defendant 
flled  a  motion  to  dismiss  because  the  process 


during  tbe .  .^ __. 

waa  brought  and  munmons  served  onHallory, 
defendant  bad  ao  general  muaglng  agent, 
and  no  managing  a       -  ■    "  -  '  -- 

office  or  place  of 
^Uallory  was  sot  li 
neas  for  the  defen 
oveRuled  and  the  i 
«10 


The  trial  waa  had  npon  tbe  merits,  evi- 
dence being  adduced  on  both  sldea,  and  ex- 
ceptions were  taken  bv  defendant  to  variou* 
parta  of  the  charge  of  the  court  and  to  the 
refusal  to  give  certain  Instructions  requested 
on  Its  behalf.  Judgment  having  beoi  ren- 
dered, defendant  brought  ttto  cause  to  thla 
court  CO  writ  of  error. 

Mmn.  tobn  P.  DUlon  and  DatU  D. 

•onoMi.  for  plaintiff  in  error: 

The  court  below  should  have  refused  to  pro- 
ceed with  the  action  when  It  was  shown  that 
the  Jurisdiction  over  defendant  was  obtained 
by  means  of  a  fraudulent  derice  and  trick. 

Ttnetiimd  t.  BmM,  47  Wis.  SS8;  {Th^bia 
Sugar  R^flnaiy  t.  JTaMiMsm,  S  CIIS.  8M;  Vat* 
Bom  V.  Oreat  WMtn  Wg.  Oo.  87  Kan.  SZS; 
BneUing  t.  Watroui,  2  Faige,  814;  Wanttr  v. 
Bright.  Sa  Dl.  80:  Bttiti  v.  Vaikanhvymn,  EL 
Bl.AELee;  iriC/Hani«v.iIa«d,SON.  J.L.S8S. 

A  legal  right  cannot  be  eatablished  by  on- 
lawful  means. 

HiU  V.  QoodricK,  88  Conn.  BOO;  Wood  v. 
Wood,  78  Ey.  629;  Afw  v.  JRoAaIi.  U  Pick.  ' 
270. 

No  general  appearance  resulting  from  th» 
filing  of  an  answer  which  specially  pleaded  the- 
want  of  Juriadictton  in  the  court  can  be  con- 
strued as  a  condonation  of  the  fraud  of  which 
the  defendant  was  then  Ignorant,  ot  as  a  waiver 
of  lie  right  to  a  dismissal  of  the 
disclosure  of  the  fiand. 


i  the  suit  upon  th» 


filoM-  V.  TurtU.  B  Fed.  Sep.  SH,  1  HcCia^, 
879;  Totontrnd  t.  Bmith,  47  Wis.  688;  Chv^ 
bwk  V.  aietidand,  87  Htnn.  4M;  Mi^naAan  v. 
WUim.  8  Fllpp.  130:  DwOap  v.  Codg,  81  Iowa. 
980;  DuHngtr  r.  MoteMw.  98  Ind.  tfS. 

PlaintllT  was  under  no  obligation  to  pay  lb* 
notes  and  was  a  mere  volunteer. 

1  Daniel,  Neg.  Inst.  8S0;  Bishop,  Cent.  6811: 
Sheldon,  Subr.  gg  1, 940;  Durant  ▼.  Bagirt,  71 
m.  lai;  Buan  V.  Undtag,  90  Ho.  SGO;  JfosA- 
ioT'i  Appeta.  68  Fa.  76;  Jforan  v.  AUv.  t» 
Cal.  N;   Wiiuor  v.  aaoagt,  9  MeL  848. 

The  notes  were  not  executed  In  conformitj- 
wlUi  (he  articles  of  sssodstlon  at  with  the  by- 
laws of  the  Gorporatltm. 


17  n.  B.  4  Wheat.  886  (4:  609);  Badg«r  \. 
Amtriean  Poputar  L.  Ins.  Cb.  IM  Mass.  944^ 
aOom  Bank  T.  fflMMAr  Bank,  17  Mass.  1; 
Ltbatum  AB.e.B.Oo.w.  Adair.a  Ind.  944;. 
HMdv.  Protidgnet  Ihm.  Oo,»JJ.S.»  Oranch, 
127(9:  220). 

Flalntiff  cannot  rsoovsr,  •■  upon  an  implied  ' 
contract,  for  serrlces  rendered  by  him  as  %. 
director  or  officer  of  the  defendant  ooipmtioa. 

OtfidM  NaL  Baniv.  EUMt.KIam,  104; 
Art  SeoU  Flnt  Jfat.  Bank  v.  Braki,  99  Kan. 
816:  Loan  Am.  v.  a«ntnuU,  89  Pa.  684;  SO- 


York  a  If.  K  RO.  T.  Ketahmm,  tl  6onn. 
170;  Mum  nm  O.  B.  Ot.  J.  BratuPM,  40- 
Ind.  SU]  Banta  Oara  JUntng  AMm.  t,  JTm- 
dttk.  4alld.  889;  BUnot*  KamOa  t.  BongA^^ 


1890. 
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Ckeeney  ▼.  Lafayette,  B,  A  M,  /?.  Co.  68 IIL  570; 
Qia  T.  iVtfto  Tbrl;  Oab  Oo.  48  Hun.  624. 

Mr.  T«  H.  Harquett»  for  defendant  In 
error: 

A  mere  defect  of  service  may  be  waived  by 
a  defendant,  and  is  beld  to  be  waived  if  he 
enters  a  general  appearance. 

BriffM  V.  BunifMraf,  1  Allen,  872;  Oamey 
T.  Taylor,  4  Kan.  182;  BushnsU  v.  Kennedy, 
76  U.  8.  0  Wan.  804  aO:  780). 

Where  a  party  voluntarily  appears  to  the 
merits  of  a  controversy,  he  thereby  waives  aU 
right  to  object  to  the  process  by  which  he  was 
brought  into  court 

Creighton  v.  JEwr,  87  0.  8.  20  Wall.  12  (22: 
810);  United  JStaiee  T.  Taiee,  47  U.  8.  6  How. 
605  a3:  575);  Bury  t.  QmkUn,  23  Kan.  460; 
EUiott  V.  Lawhead,  48  Ohio  8t.  176;  Hantbf  v. 
Ins,  Oo.  2n  Ohio  St.  866;  Maholm  v.  MarJuiU, 
80  Ohio  8t  616;  Maeon  v.  Alexander,  44  Ohio 
8t.  829;  Pdrier  v.  Oiicago  d  If.  W.  R  Oo.  \ 
Neb.  15;  AvXtman  v.  Steinan,  8Keb.  112;  HO- 
ion  V.  J^MAman,  24  Neb.  505. 

It  is  too  late  to  object  to  the  form  in  which 
a  note  has  been  made,  when  the  proof  is  clear 
that  it  was  given  for  money  paid,  and  the  pro- 
ceeds were  used  by  the  Ccmipany. 

OresweU  v.  Lanahan,  101  U.  B.  861  (25:  854); 
Chicago,  B.  I.  d  P.  B.  Oo.  v.  Howard,  74.  U. 
8.  7  WaU.  412  (19:  121);  IndianapoUe  BoUing 
MiU  V.  Bt.  Louie,  F.  8.  d  W.  B.  Oo.  120  U.  8. 
856(80:  689}. 

Fitzgerald  held  the  notes  as  an  accommoda* 
tion  indorser,  and  is  subrogated  to  the  rights 
of  a  creditor. 

Bush  V.  Wadneorih,  60  Mich.  266. 

Where  a  note  was  made  to  borrow  money 
for  the  corporation,  which  it  received  and  re- 
tained for  its  own  benefit,  it  is  estopped  to 
deny,  as  against  the  holder,  the  binding  char- 
acter of  the  obligation,  and  the  authority  of 
the  president  in  ^ne  transaction,  as  against  an 
accommodation  Indorser. 

Borland  v.  Banen,  87  Fed.  Rep.  406;  Tiein- 
Liek  Oa  Oo.  T.  Marbury,  91  t.  8.587(28: 
828). 

Ii  a  director  Is  employed  to  perform  services 
which  do  not  pertain  to  nis  oflQce,  he  is  entitled 
to  sudi  compensation  as  such  services  are  rea- 
sonably worth. 

Morawetz,  Priv.  Corp.  618. 

A  motion  for  a  new  trial  in  the  courts  of  the 
United  States  ii  addressed  to  the  sound  discre- 
tion of  the  tribunal  which  tried  the  case,  and 
to  grant  or  refuse  it  cannot  be  made  a  subject 
of  exceptions. 

Bchuehardt  v.  Atten,98  U.  8.  1  Wall.  871 
(17:  646);  Brown  t.  Clarke,  46  U.  &  4  How. 
15  (11:  856). 

Mr.  Chitf  JuuUee  Fuller  delivered  the 
opinion  of  the  court : 

It  is  contended  that  the  circuit  court  should 
have  refused  to  proceed  with  the  action  if  it 
appealed  to  its  satisfaction  that  the  service 
upon  the  defendant  was  obtained  by  means 
of  a  fhkudulent  device  and  trick ;  and  that 
this  question  was  presented  bv  the  plea  to 
the  jurisdiction,  the  motion  for  a  nonsuit, 
the  motion  to  dismiss,  and  a  request,  which 
was  refused,  for  an  instruction  to  the  jury  to 
render  a  verdict  for  the  defendant.  If  they 
found  from  the  evidence  that  the  service  was 

1t7  U.  & 


fraudulently  procured  and  that  the  defendant 
had  ignorantly  acquiesced  therein. 

If  a  person  is  induced  by  false  representa- 
tions to  come  within  the  jurisdiction  of  a 
court  for  the  purpose  of  obtaining  service  of 
process  upon  him,  and  process  is  there  served, 
It  is  such  an  abuse  tmtt  the  court  will,  on> 
motion,  set  the  process  aside;  but  no  such 
motion  was  made  here,  and  the  question  a» 
raised  went  deeper  than  objection  to  service 
merely,  and  attacked  the  power  of  the  court 
to  proceed  at  all. 

Under  the  laws  of  Nebraska  actions  against 
nonresidents  and  foreign  corporations  might 
be  brought  in  any  county  in  which  there- 
might  be  property  of,  or  debts  owinc  to,  the 
defendant,  and  the  plaintiff  in  a  civil  action 
for  the  recovery  of  money  might,  at  or  after 
the  commencement  thereof,  have  an  attach- 
ment against  the  property  of  a  defendant, 
when  such  defendant  was  a  foreign  corpora- 
tion or  a  nonresident  of  the  State.  Comp.' 
8tat.  pp.  860,  877.  The  plaintiff  had  pro- 
ceeded under  these  provisions,  an  order  of 
attachment  had  been  made  and  garnishee 
process  duly  served.  There  was  no  pretense 
that  propertv  had  been  brought  into  the  Stato 
by  means  of  fraudulent  inducement,  or  that 
the  claim  a^inst  the  garnishee  was  fictitious. 
If  the  case  nad  gone  to  judgment  under  the 
attachment  proceedings,  it  would  only  have 
subjected  the  property  of  the  defendant  lying 
within  the  territorial  lurisdlction  of  the  court 
to  the  payment  of  the  plaintiff's  demand. 
The  case  would  have  been  in  its  essential 
nature  a  proceeding  in  rem.  Had  defendant 
moved  to  set  the  service  aside  and  the  motion 
been  sustained,  the  court  would  not  have 
dismissed  the  case  for  want  of  jurisdiction. 
The  appearance  of  the  defendant,  however, 
converted  into  a  personal  suit  that  which 
was  before  a  proceeding  in  rem.  By  its  de- 
murrer, petition  for  removal,  answer  and 
amended  answer,  and  participation  in  the 
trial,  t^e  defendant  waived  all  question  of 
t^e  service  of  process.  And  the  record  shows 
a  resolution  adopted  bv  the  defendant  author- 
izing the  attorney  who  appeared  for  it  **  to 
appear  and  represent  this  Company  as  its  sole 
attorney  in  all  suits  and  proceedings  at  law 
or  in  equity  now  pending,  or  which  may 
hereafter  be  brought.  ** 

By  the  amendment  to  its  answer,  its  plea 
and  motions,  the  defendant  insisted  that  the 
court  had  no  lurisdlction  to  proceed,  and 
thereby  declined  to  stand  upon  the  objection 
to  the  service,  and  submitted  itself  to  the 
decision  of  the  court  in  respect  to  jurisdic- 
tion over  tiie  subject  matter,  which  jurisdic- 
tion, it  is  entirely  clear,  the  court  possessed. 
These  proceedings  were  taken  by  defendant 
after  discovering  the  alleged  ground  of  oh- 
jection  to  the  service,  and  there  was  no  action 
on  its  part  conned  solelv  to  the  purpose  of 
questioning  the  jurisdiction  over  the  person. 
That  such  jurisdiction  resulted  under  the 
circumstances  admits  of  no  doubt,  and  the 
rule  to  that  effect  seems  well  settled  in  Ne- 
braska, Kansas  and  Ohio,  which  all  have 
similar  Codes.  EUioU  v.  Lawhead,  48  Ohio 
8t  171 ;  Pinter  v.  Ohiauo  dN.  W.  B.  Co. 
1  Neb.  16 ;  AvUman  v.  Steinan,  8  Neb.  112 ; 
Meindl  V.  Kirkpatriek,  29  Kan.  679. 
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ever,  or  thml  be  wfthhdd  war  fads  be  wm  un- 
der a  ]egBl  oblicatioo  to  ^ifrdota    Haineny 
WTs  UuU  tf  be  bad  known,  wben  conferring 
wttb  BogeiB»  tbal  tbe  latter  bad  amed  to  let 
Bacon  baye  an  tntereat  in  Ibe  landa,  be  woidd 
not  baTe  made  tbe  aettlement;  for,tliatfiict,be 
contenda,  would  bare  indicated  ooUosioii  be- 
tween Bogeri  and  Bacon.    We  do  not  see  tbat 
iffnonuioe  of  aoch  fact  afliecU  tbe  Taliditr  of 
tbe  lettlement  of  I860,  or  tbat  it  wooki  bave 
prerented  iti  oooaommation.    If  Henneesy  bad 
been  inf onned  of  Bogen^  piomiae  to  give  Ba- 
con an  intereat  in  tbe  landa,  be  woold  bare 
known  tbat  aocb  promise  could  not,  imder  tbe 
drcamatancei,  baTe  been  enforced.    Tbe  mon- 
166]       ey  that  Bogen  paid  CMttenden  waa  bii  own, 
and  in  tbe  title  acqaired  by  liim  Bacon  bad  no 
legal  intereiL    Bc^zeri  moved  in  the  matter  of 
the  pnrcbaae  from  Chittenden  entirely  upon  bia 
own  responsibUity.    Witb  full  knowledge  of 
the  title  that  BogeiB  bad  acquired,  Henneasy 
deliberately  choae  to  oompromiae  tbe  dispute 
between  them,  aa  shown  oj  tbe  agreement  of 
1886,  and  bj  tbe  deeds  executed  in  poisuanoe 
of  its  provisions.    No  fraud  was  practiced  by 
Bogers.    He  waa  guilty  of  no  unfairness.    He 
concealed  nothing  that  he  was  under  legal  ob- 
ligation to  state.    His  information  in  respect 
to  the  title  was  no  greater  than  Hennessy  bad. 
or  than  Hennessy  could  easily  have  obtained. 
It  is  the  case  of  the  compromise  of  a  disputed 
claim,  the  parties  dealing  with  each  other  upon 
terms  of  perfect  equality,  holding  no  relations 
of  trust  or  confidence  to  each  other,  and  each 
liaying  knowledge,  or  having  the  opportunity 
to  acquire  knowledge,  of  every  fact  bearing 
upon  the  question  of  the  validly  of  their  re- 
spective claims.     (Xeawland  v.  Blchardson.  182 
U.  8.  818,  829  [88:  884,  889].    Such  a  setUe- 
ment  ought  not  to  be  overthrown,  even  if  the 
court  should  now  be  of  opinion  Uiat  the  party 
complaining  of  it  surrenoered  rights  that  the 
Uiw,  if  appealed  to,  would  have  sustained. 
After  this  settlement  was  made,  Bogers  was  at 
liberty,  for  any  reasons  deemed  bj  him  suffi- 
cient, to  give  Bacon  an  interest  in  the  one  half 
acQuired  >y  him  under  the  settlement  of  1886, 
and  the  interest  thus  acquired  by  Bacon  did 
not  inure  to  Hennessy  by  reason  of  the  rela- 
tions created  bv  them  bv  tbe  original  contract 
of  1882.    Aa  between  Bogers  and  Bacon  the 
landa  became  the  absolute  property  of  the  fo^ 
mer  under  bis  purchase  from  ChUtenden,  and 
under  the  settlement  of  1886,  and,  ao  f ar  as 
Hennessy  was  concerned,  an  undivided  one- 
half  interest  was  confirmed  to  Borers,  aa  bis 
property,  to  dispose  of  aa  he  deemd  best 
Deorm  afirmA 

FITZOEBALD    AND    MALLOBY    CX)N- 
STHUOnON  CO.,  PV.  im  Err.. 
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JOHN  FrrZOEBALDl 

0ee  8.  G  Beporter*s  ed.  S6-11&) 

Binim^ptotm    waiter ^ terzioe   mrzit$m^ 
€orparaiUn~'§aoemtHon  tfm/oim  dy-4oftf ntofy 

m»$iai^  fitr  nm  iriai. 

L  If  a  penoo  is  induoed  by  triss  nnnesBntatliJiis 
to  eooM  within  Ibe  juzisdiotion  o<  a  oomt  In  firt« 
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to  a  salt  In 
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I.   WfaereafonfaneoKpoffBtloBiBnoidalnff 
neataa8tBte.«iidtti  pnaideiii  or  otlwr  a 

eoBws  Into  snob  State,  but  DOS  on  biMfiieaB  for  tbe 
ttnporatkm  Doriepnaeatfaw  it  te  tbe  state,  the 
oonKmtkn  Is  DOS  witbte  tbe  State, « 
of  piooeM  oan  be  made  upon  it. 

L  Altboashtbel7.lawBoraooaB|Muiyveqiitre4 
lain  tormwMftei  to  tbe  eoBeootion  of  i 
note,  yet  tbat  does  not  make  snoli 

esnntlal  totbeiatlfloallonoribeooiitemel;  and 
If  notas  are  siven  by  the  praaUeDtof  fhecom- 
panj.to  pajofflls  debts,  and  be  hM  the  entife 

manasementof  UsbosfaieaB,  and  UsdiTOotaiB,  wttb 
fan  kno^edge.  ament  to  tbe  ezeootlon  of  tbe 
notaa,  the  notes  are  bindlna  on  tbeoomimny. 
Iw  Where  a  stoelEhoider,  who  is  a  pramoter  and 
direetor  of  a  oolporatlon,  Indoiaes  ilB  notea  at  tbe 
leanest  of  Its  president,  to  ratoe  money  fbr  Ha  ima. 
and  Is  (oompeUed  toiproteot  his  Indonement  by 
pajinff  tbem,  the  pajment  Is  nol  votuntary,  and 
he  can  recover  of  the  oorporatlon  on  the  notaa. 

6t.  A  ocyrporatkm  la  bound  bj  an  Implied  ooDtxaol^ 
te  tbe  same  manner  as  an  tedivldnal,  ao  pay  fOr 
services  idilob  were  valuable,  and  wblob  weiw 
rendered  under  snob  dronmatenoes  aa  to  show 
tbat  tbe  parttes  tetended  and  nndeeatood  thai 
they  were  to  be{pald  for. 

T.  ft  mntinn  f nr  s  nmr  trlnl  Is  adiliiema  to  «%f^  a%^ 
creclon  of  the  drooit  court,  and  aotloii  on  aooh  n 
motton  la  not  a  snbjeot  of  exception. 

[No.  1141.1 

Submitted  M.  £8,1890.    Decided  Nov.  IT,  2S90. 

PI  BBBOB  to  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska,  to  le- 
view  a  Judgment  in  favor  of  plaintiff  againat  a 
foreign  corporation,  in  an  action  upon  notea 
and  other  demanda.    4ffirmed^ 

Statement  by  Mr.  OMtf  Juetiee  FuUert 
This  was  an  action  brought  by  John  Fita. 
gerald,  a  citizen  of  NebrsA^  in  the  District 
Court  of  Lancaster  Coun^,  in  that  State, 
against  the  Fitzgerald  and  Halloiy  Oonatrue^ 
lion  Company,  a  corporation  created  under 
the  laws  of  Iowa.    The  petition   was  filed 
December  88,   1888,  and  summons   issued, 
which  was  sored  on  the  84th  of  I>eoeml»r 
by  the  delivery  of  a  copy  to  8.  H.  Hallory' 
described  in  the  return  aa  "the  preaident  a^ 
managing  agent*  of  the  defendant  ComDanv 
Under  title  IV.  of  the  Code  of  Civir  Pi^I 
cedure  of  Nebraska,    section  69  provides* 
*  An  action  other  than  one  of  thoae  mentioned 
in  the  first  three  sections  of  this  title,  againal 
a  nonresident  of  this  State  or  a  foreign  cor- 
poration, may  be  brought  in  any  ootinty  ia 
which  there  may  be  property  of,  or  dfebta 
owing  to,  said  defendant,  or  where  said  de> 
fendant    may  be    found;    .    .    .*    Cbmn. 
Stat.  Neb.  1888,  p.  800.    Under  title  VXir 
section  198,  it  U  provided  tbat :  ''The  plain! 
tiff  in  a  dvil  action  for  the  recovery  of 
money  may,  at  or  after  the  commencement 
thereof,  have  an  attachment  against  the  piop* 
erty  of  the  defendant^  and  upon  the  grounds 
herein  stated :    HM.    Wben  the  defindant, 
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iter:  "And  Althoagb  there  may  be  a  pix)- 
Tltioo  in  the  bj-lawi  of  said  Ck>n8truction 
Company  requiring  certain  formalitiee  in  the 
ezecutioo  of  a  promfseory  note  or  draft,  yet 
auX  does  not  neceanrily  make  luch  fonnali- 
tiei  e«entia]  to  the  ratification  of  the  con- 
tract ;  and  if  you  find  from  the  evidenoe  that 
laid  notea  were  given  for  the  purpose  of 
paying  off  debts  that  were  dae  by  said  Con- 
BtrQctfon  Company,  and  that  the  directors  of 
•aid  Constmctlon  Company  had  full  knowU 
edge  of  the  same  end  assented  to  the  trans* 
action,  to  the  signing  and  execution  of  the 
notes,  you  will  flna  that  said  acts  of  the 
president  have  been  fully  confirmed,  and  you 
will  find  for  the  jplaintiiT  the  full  amount  of 
said  notes  with  interest,  prorided  you  find 
the  plaintiff  was  the  owner  of  the  same  and 
is  now  the  lawful  holder  of  them." 

These  instructions  were  Justified  under  the 
«Tidenoe.  If  the  moneys  were  used  to  pay 
off  indebtedness  of  the  Company,  arising  in 
the  construction  of  the  road,  and  for  work 
done  under  proper  authority,  the  transactions 
were  in  pursuance  of  the  authorized  purposes 
of  the  corporation,  and  occurred  in  its  legit- 
imate bull  new,  The  execution  of  the  paper 
could  not  be  held  to  be  in  excess  of  the 
powers  giren,  and  It  was  clearly  the  duty  of 
the  directors  to  give  contrary  instructions,  If 
they  wished  to  withdraw  the  general  man- 
agement from  the  president ;  and  to  disaffirm 
the  action  of  their  agents  promptly  and  at 
once,  if  they  objectM  to  it.  IndianapolU 
Rolling  Mttt  y.  8t,  Jjmii,  F.  8.  d  W,  R  Ch, 
190  U.  a  2M  [80:  6891 ;  OnwMY.  Lanahan, 
101  U.  &  847  [85 :  858].  The  Company  wia 
liable  upon  the  original  indebtedness,  and 
its  change  of  form  in  order  to  reliere  the  pres- 
sure of  the  creditors  waa  by  the  direction, 
with  the  participation  and  at  the  request  of 
the  president.  We  peroeiTe  no  want  of 
power  and  no  omission  of  essential  formali- 
ties in  what  was  dona.  And  the  mars  f^ 
that  Fisgerald  waa  a  stockholder  in  and  a 
promoter  and  director  of  the  Company,  and. 
with  the  president^  the  manager  <n  the  work 
In  the  prosecution  of  which  the  indebtedness 
arose,  would  not  dianga  the  binding  char- 
acter of  the  obligation.  TWn  Lkk  OU  Oo. 
y.  Marimri,  81  U.  8.  587r98:  888]  ;  Gmrdtm 
▼.  JMIir,  80 H.  J.  Sq.  7n ;  Air<0T.  Avl9f^ 
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Again,  there  waa  eyf  deooe  to  the  effect  that 
Fitxgeraid  indorsed  the  notea  at  the  request 
of  the  president  Inasmuch  as  the  defteidant 
waa  answerable  for  the  indebtedness  which 
the  money  leoeiyed  upon  the  notes  went  to 
pay,  if  in  order  to  obtain  that  money  Fits- 
gerald  was  called  on  to  indorse  the  notes, 
snd  then  compelled  to  protect  his  indorse- 
ment, he  could  not  be  treated  as  a  yolunteer. 
There  would  be  no  element  in  such  a  trans- 
action of  the  yoluntary  payment  by  one  of 
another's  debt  Bo  U  Fitsgerald  wia  the 
manager  of  the  work  under  the  president, 
and  the  money  was  used  to  pay  off  Uie  sub- 
contractors, materialmen  and  hands,  then, 
upon  the  refusal  of  the  Company  to  repay. 
Fitxgeraid  had  the  right  to  take  up  the  notes 
and  have  them  assigned  to  him ;  and  whether 
he  was  the  owner  andbolder  of  the  notes  was 
left  to  the  determinatinn  of  the  Jury. 

It?  U.  8.  U.  8..  BooE  84. 


By  the  first  section  of  the  by-laws,  the  ott* 
cers  of  the  Company  were  declared  to  be 
"a  president,  yice-president,  secretary  and 
treasurer,  and  such  other  officers  as  may  be 
deemed  necessary  to  carry  out  the  object  of 
the  articles  of  this  incorporation.* 

Under  the  second  brandi  of  the  third  cause 
of  action,  plaintiff  claimed  lo  reooyer  for 
senrices  as  superintendent  and  manager  of 
the  Company,  and  also  for  expense  and 
trouble  when  acting  as  treasurer  from  May  1 
to  Noyember  4,  1886.  On  the  latter  date  the 
board  of  directors  fixed  a  definite  sum  as  sal- 
ary for  a  seneral  manager,  aa  office  not  other- 
wise or  before  created,  so  Ikr  as  the  record 
discloses. 

The  court  Instructed  the  Jury  that  **»  Fiti- 
gerald,  the  plaintiff,  acted  as  superintendent, 
&easurer  cft  general  manager  of  said  Compa- 
ny, and  transacted  the  unial  business  tnat 
deyolyes  upon  such  officer  of  such  a  concern 
as  that,  with  the  knowledge  and  consent  of 
the  deiendant"  (during  the  time  before  com* 
pensation  was  fixed) .  there  would  be  an  im« 
plied  agreement  on  the  part  of  the  defendant 
to  pay  what  the  senrices  were  reasonably 
worth :  and  afterwards  leneatcd  this  instruc- 
tion more  in  detail,  connnlng  it  to  seryices 
as  manager. 

If  strict  yerbal  accuracy  was  not  obseryed 
In  ffiying  this  direction,  tn  yiew  of  the  gen- 
eral rule  as  to  compensation  for  official  sery- 
ices rendered  In  the  absence  of  a  specified 
compensation  fixed  or  agreed  upon,  yet  we 
do  not  think,  taking  all  parts  of  the  charge 
upon  that  subject  together,  that  any  substan- 
tial error  waa  committed.  The  eyidence 
tended  to  establish  that  Fitzgerald  acted  as 
treasurer  for  some  months  In  1886,  and  that 
while  so  acting  he  went  to  expense  and 
trouble  In  the  procuring  of  money  for  the 
Company,  and  In  the  diacharge  of  auties  out* 
side  of  those  aaslnied  to  the  treasurer  as  such, 
sa  defined  in  section  6  of  the  by-laws  already 
quoted ;  and  that  as  manager  or  superlntena- 
ent  he  procured  right  of  way,  superintended 
the  doinff  of  the  work,  the  hiring  of  the  men, 
the  sub-letting  of  the  contracta,  ate.,  whidi 
were  matters  not  at  all  pertaining  to  hia  office 
aa  director.  The  character  of  an  these  sery« 
ices  placed  them  outside  of  official  dutias 
proper. 

Ttut  general  rule  la  well  stated  by  Mr,  «%•- 
Urn  Morton  (aince  diief  Justice  of  Massadiu- 
setts)  In  iW  y.  Jim  Nai.  AiaJk,  180  Mass. 
881,886:  *A  bank  or  other  corporation  may 
be  Ixmnd  \ff  an  implied  contract  in  the  same 
manner  aa  an  indiyldual  may.  But,  In  any 
case,  the  mere  fact  that  yaluable  aeryices  are 
rendered  for  the  benefit  of  a  pwty  doea  not 
make  him  liable  upon  aa  Implied  promise  to 
pay  for  them.  It  often  happens  tluU  persons 
render  serrlces  for  others  which  all  narties 
understand  to  be  mtultous.  Thus,  dlrectora 
of  banks  and  or  many  other  corporations 
usually  receiye  no  compensation.  In  such 
howeyer 


yaluable  the  seryices  may  be, 
the  law  doea  not  raiae  an  Implied  contract  to 
pay  by  the  party  who  leceiyes  the  benefit  of 
them.  To  renoer  such  party  liable  aa  a 
debtor  under  an  Implied  promise,  it  must  be 
shown,  not  only  thai  the  serf  ices  were  yalu- 
able, but  alao  tnat  thay  wws  rendered  under 
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Kor  are  m  Impressed  wldi  tlie  tensbllttj 
<rf  plslotlO's  posUi<»i  in  relation  to  the  lerT- 
ice  in  M17  vfew.  Wliere  s  foreign  corpo- 
rattoD  Is  not  doing  busloeas  in  a  Stale,  and 
the  president  or  tnj  offlcor  is  not  tjkere  tram- 


that  the  oorporatlmi  is  within  the  State, 
that  aerrlce  can  be  made  upon  It.  A.  Clair 
T.  Cbr,  IM  n.  S.  850  [27 :  322]  ;  Sm  Eng- 
land Mat.  L.  ini.  Oo.  v.  WeodioortA.  Ill  U. 
B.  188  [28:  STB]  ;  Sb  partt  ftAoi2<m&)»w,  H 
n.  S.  see  m-.mi.  Bo  that,  wbethei  the 
president  of  thia  Coinpsnj  wsa  inveigled  into 
Lanauter  County  or  not,  the  service  upon 
him  amountad  to  no  more  than  an  Informal 
notice  obIj  and  did  not  bring  the  Company 
into  court,  and  this  the  Companj  was  bound 
to  know  and  muat  be  held  to  have  known. 
Without  regard  to  the  evidence  ~lled  on  to 
■bow  that  Ui»n  waa  concealment  of  the  cir- 
cumstances in  relation  to  the  service,  knowl- 
edge of  these  circumstances  was  wholly  Im- 
material, in  view  of  the  fact  that  the  service 
was  Dnavalling  to  bring  (be  defendant  Into 
court  unless  It  chose  to  come  there.  We  are 
of  opinion  that  no  error  was  committed  by 
the  court  in  its  rulings  upon  this  subject. 
Emus  are  also  assigned  In  respect  to  cer- 
tain  Instructions   given   or   refused  by  the 


petition. 

The  Dfth  and  eighth  of  the  articles  of  asso- 
ciation of  the  de^ndaot,  snd  sections  three 
and  six  of  Its  by-laws,  provided  as  follows : 

"Article fifth.  Thedlrectora  .'.  .  shall 
mansKe  the  buslaees  of  the  corporation ;  they 
ahall  have  power  to  sell,  lease  or  mortgage 
all  their  property  and  lauds  acquired  by  said 
corporation ;  to  Issue  the  bonds  of  the  same, 
signed  by  the  proper  officeis  thereof,  fee  the 

Eurpoae  of  raising  money  to  carry  on  the 
usfness  of  the  corporation,  and  to  secure  the 
— le  by  mortgage  upon  real  estate,  buildings. 


machinery  and  other  property  of  the  Com- 
pany, lliey  shall  also  appoint  a  president 
and  vice-president  from  uwlr  own  number. 


a  secretary  and  treasurer,  who  may  or  may 
not  be  directors,  and  such  other  offloeia  as 
may  be  deemed  necessary.     ,     .    ." 

'^Article  eighth.  All  certiflcatee  of  stock, 
contracts  and  bonds  shall  be  signed  by  the 
president  and  secretary. " 

"Section  8.  The  president  shall   perform 


president  or  auditor  of  the  Company,  with- 
out the  knowledge  or  consent  of  the  board 
of  directors ;  snd  further,  that  the  notea  In 
the  first  two  causea  of  action  named  wen 
paid  by  the  plaintiff  when  he  was  under  no 
obllgstion  to  pay  them,  and  in  that  respect 
was  a  mere  volunteer. 

The  evidence  tended  to  ihow  thst  Hallory 
wss  authorized  to  build  the  line  of  the  Den- 
ver, Memphis  snd  Atlantic   Railroad   Com- 


line  to  Pueblo,  In  Colorado,  being  a  distance 
In  the  aggregate  of  about  alz  hundred  miles 
of  rallrMd,  and  which  cost  some  seven  mil- 
lions of  dollars ;  that  be  had  full  charge  of  Uw 
location  and  constructioa  of  ttke  road ;  that 
be  Was  suthorlied  to  draw  i^ecks  wad  dmfts, 
and  all  these  notes  and  drafts  were  made, 
Bccepted  or  authorised  by  biro;  that  the  di- 
rectors not  onlr  did  not  give  contrary  in- 
structions in  the  Orst  instance,  but  knew  of 


of  construction  llsblllties  of  ttie  Company  In 
every  instance,  either  directly  or  in  taking 
up  paper,  the  proceeds  of  wblch  had  been  so 

The  court  Instructed  the  Jury  that  if  they 
found  from  the  evidence  that  the  president 
was  given  entire  management  In  building 
the  railroads,  and  In  the  Incurring  of  llabilG 
ties  and  paying  off  deble  incurred  therein,  he 
might  appoint  other  agents,  such  ss  a  cashier 
and  auditor,  for  the  purpose  of  making  the 
calculations  on  pay-rolls  and  on  contracts  for 
"^"  """■  —'-■-■  — -jower  any 
1  cslculs- 
,  .  _  lount  due 
who  did  the  work  by  oontrsct  or 
otherwise,  to  drew  any  checks  or  bills  or 
sight  drafts  necessary  to  pay  the  same,  and 
"  if  It  became  necessary  for  the  benefit  of  said 
Company  to  execute  promissory  notes  Ot  to 
draw  sight  drafts,  the  said  president  would 
have  ample  suthority  to  do  the  same,  and 
might  likewise  empower  the  cashier  or  the 
party  whose  duty  it  was  to  asceitain  the 
amounts  due  to  contiaclon,  materialmen  and 
persons  working  upon  the  construction  or 
building  of  said  railroad,  by  tbe  Conetmc- 
tioo  Company,  to  drmw  drafts  or  checks,  or 
even  make  promissory  notes,  and  that  the 
**'--•- "iCompt  '     ' 


ited  bis  authority  In  the  premises."  The 
court  also  Instructed  the  Jurv:  "As  to  the 
promissory  notes  wbtcb  were  uidoised  by  the 

Slalnllff  and  upon  which  he  was  held  as  In- 
orter,  if  the  Jury  Und   from  the  evidence 
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(lier:  "And  altboogb  thore  maj  be  a  pix)- 
Tltioo  in  the  bj*lawi  of  said  Construction 
Company  requiring  certain  formalities  in  the 
ezecation  of  a  promissory  note  or  draft,  yet 
that  does  not  necessarily  make  such  formali- 
ties  essentia]  to  the  ratification  of  the  con- 
tract ;  and  if  yon  find  from  the  evidence  that 
•aid  notes  were  ciTen  for  the  purpose  of 
paying  off  debts  that  were  due  by  said  Con- 
struction Company,  and  that  the  directors  of 
•aid  Construction  Company  had  full  knowl* 
edge  of  the  same  and  assented  to  the  trans* 
action,  to  the  signing  end  execution  of  the 
notes,  you  will  flna  that  said  acta  of  the 
president  hare  been  fully  confirmed,  and  you 
will  find  for  the  jplaintiiT  the  full  amount  of 
said  notes  with  interest,  provided  you  find 
the  plaintiff  was  the  owner  of  the  same  and 
is  now  the  lawful  holder  of  them.* 

These  instructions  were  Justified  under  the 
«Tidenoe.  If  the  moneys  were  used  to  pay 
off  indebtedness  of  the  Company,  arising  in 
the  construction  of  the  road,  and  for  work 
done  under  proper  authority,  the  transactions 
were  in  pursuance  of  the  authorized  purposes 
of  the  oorpOTation,  and  occurred  in  its  legit- 
imate business.  The  execution  of  the  paper 
oould  not  be  held  to  be  in  excess  or  the 
powers  giren,  and  It  was  clearly  the  duty  of 
the  directors  to  give  contrary  instructions,  If 
they  wished  to  withdraw  the  general  man- 
agement from  the  president ;  and  to  disaffirm 
the  action  of  their  agents  promptly  and  at 
once,  if  they  objectM  to  it  Inaianapolii 
BotUng  MtU  y.  8t,  Loui$,  F,  8.  A  W,  R,  do, 
IdO U.  8.  2M  [80:  6^  ;  OrmMy.  Landhat^ 
101  U.  8.  847  [85 :  858].  The  Company  was 
liable  upon  the  original  indebtedness,  and 
its  change  of  form  in  order  to  reliere  the  pres- 
sure of  the  ereditors  waa  by  the  direction, 
with  the  participation  and  at  the  request  of 
the  president.  We  perceive  no  want  of 
«.«  «  Ai  V^'f^'f^  And  no  omission  of  essential  formali- 
flioj  ties  in  what  was  dona.  And  the  mars  fact 
that  Fisgerald  waa  a  stockholder  in  and  a 
promoter  and  director  of  the  Company,  and. 
with  the  president,  the  manager  <n  the  work 
in  the  prosecution  of  which  the  indebtedness 
arose,  would  not  diange  the  binding  char- 
acter of  the  obligation.  TWn  Lkk  Oa  Oo. 
▼.  JtfMnry,  01  U.  8.  587188:  888]  ;  Qtu^^r 
▼.  JMIir,  80H.  J.  Sq.  7n ;  Aw<0T.  Brmn, 
77  ni.  886. 

Again^  there  waa  erf  dance  to  the  effect  that 
FItsgeraid  indorsed  the  nolea  at  the  request 
of  the  president.  Inasmuch  as  the  defendant 
waa  anawerable  for  the  indebtedness  iHiich 
the  money  received  upon  the  notes  went  to 
pay,  if  in  ofdar  to  obtain  that  money  Fita- 
gerald  was  called  on  to  indorse  the  notes, 
SDd  then  compelled  to  protect  his  indorse- 
ment, he  oould  not  be  treated  as  a  volunteer. 
Hmto  would  be  no  element  in  such  a  trans- 
action of  the  volnntary  payment  by  one  of 
anotber*a  debt  8o  U  FItsgeraid  was  the 
manager  of  the  work  under  the  president, 
and  the  money  waa  used  to  pay  off  the  sub- 
^ontaototB,  materialmen  and  hands,  then, 
mm  tte  refusal  of  the  Company  to  repay, 
npnsBld  had  the  right  to  take  up  the  notes 
M  flCfi***  ihem  assigned  to  him ;  and  whether 
L^JUMte  owner  andhulder  of  the  notes  was 
^^^^^BttM  determination  of  the  Jury. 

I^^^BH  U.  &.  Book  84. 


By  the  first  section  of  the  by-laws,  the  olB* 
oers  of  the  Company  were  declared  to  bo 
"a  president,  vice-president,  secretary  and 
treasurer,  and  such  other  officers  as  may  be 
deemed  necessary  to  carry  out  the  object  of 
the  articles  of  this  incorporation.* 

Under  the  second  brandi  of  the  third  cause 
of  action,  plaintiff  claimed  lo  recover  for 
services  as  superintendent  and  manager  of 
the  Company,  and  also  for  expense  and 
trouble  wnen  acting  as  treasurer  from  May  1 
to  November  4,  1886.  On  the  latter  date  the 
board  of  directors  fixed  a  definite  sum  as  sal- 
ary for  a  general  manager,  an  office  not  other- 
wise or  Before  created,  so  Ikr  as  the  reoovd 
discloses. 

The  court  instructed  the  Jury  that  **  if  Fiti- 
gerald,  the  plaintiff,  acted  sa  superintendent, 
treasurer  or  general  manager  of  said  Compa- 
ny, and  transacted  the  unial  buainess  taat 
devolves  upon  such  officer  of  such  a  concern  [111] 
as  that,  with  the  knowledge  and  consent  of 
the  deiendant*  (during  the  time  before  com- 
pensation was  fixed) ,  there  would  be  an  im- 
plied agreement  on  the  part  of  the  defendant 
to  pay  what  the  services  were  reasonably 
worth ;  and  afterwards  leneatcd  this  instruc- 
tion more  in  detail,  connning  it  to  services 
as  manager. 

If  strict  verbal  accuracy  was  not  observed 
In  giving  this  direction,  tn  view  of  the  gen- 
eral rule  as  to  compensation  for  offlciaJ  serv- 
ices rendered  In  the  absence  of  a  specified 
compensation  fixed  or  agreed  upon,  yet  we 
do  not  think,  taking  all  parts  of  the  charge 
upon  that  sabjeet  together,  that  any  substan- 
tial error  waa  committed.  The  evidence 
tended  to  establish  that  FiUgerald  acted  as 
treesurer  for  some  months  In  1886,  end  that 
while  so  acting  he  went  to  expense  and 
trouble  In  the  procuring  of  money  for  the 
Company,  and  in  the  discharfs  of  outies  out- 
side of  thoee  avigned  to  the  treasurer  as  such, 
aa  defined  In  section  6  of  the  by-laws  already 
quoted ;  and  that  aa  manager  or  superlntena- 
ent  he  procured  right  of  way,  superintended 
the  doing  of  the  work,  the  hiring  of  the  men, 
the  sab-iettlng  of  the  contracts,  etc,  whidi 
were  matters  not  at  all  pertaining  to  hia  office 
as  director.  The  character  of  an  these  serv- 
ices placed  them  outside  of  official  duties 
proper. 

TtMt  genersl  rule  Is  well  stated  by  Mr.  «%•- 
Um  Morton  (since  dUefJustlce  etf  ifssssrhu- 
setts)  In  iW  V.  rUn€  Mi.  Bunk,  180  Mass. 
801,  806 :  *  A  bank  or  other  corporation  may 
be  bound  by  an  Implied  contract  In  the  same 
manner  aa  an  Individual  may.  But,  In  any 
case,  the  mere  fact  that  valuable  services  are 
rendered  for  the  benefit  of  a  paity  does  not 
make  him  liable  upon  sn  Implied  promise  to 
pay  for  them.  It  often  happens  that  persons 
render  services  for  others  which  all  parties 
undostand  to  be  gratuitous.  Thus,  directors 
of  banks  and  ox  many  other  oorporatioos 
usually  receive  no  compensation.  In  such 
esses,  however  valuable  the  services  may  be, 
the  law  doea  not  rales  an  implied  contract  to 
pay  by  the  party  who  rsceives  the  benefit  of 
them.  To  renoer  such  party  liable  as  a 
debtor  imder  sn  Implied  pranise,  it  must  be 
shown,  not  only  that  the  serf  ices  were  valu* 
able,  but  alao  tnat  they  were  rendered  under      [Hsj 
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amount  involTed  in  each  case,  on  the  question 
of  Jurisdiction,  was  $10,000,  which  was  of 
course  sufficient. 

This  appeal  muit  be  dimnitie^  mud  iti$»  or- 
deretL 


) 


F.  B.  YORK,  iV-  *i^  ^^'» 

9. 

STATE. OF  TEXAS. 
0ee  8.  G  Beporterii  ad.  15-91) 

Fourteenth  CbmMuiumai  AmendmerU—^taie 
Une. 

h  Legldation  simiily  ftetrtddlng  the  defendant  to 
oome  into  oourt  and  challenge  the  Talidltj  of 
■ervioe  upon  him  in  a  personal  action,  without 
surrendering  himeelf  to  the  Jurisdiotion  of  the 
court,  does  not  deprive  him  of  liberty  or  proper- 
ty, within  the  prohibition  of  the  Fourteenth 
Constitutional  Amendment. 

%,  The  mere  entry  of  a  judgment  for  money«  which 
is  void  for  want  of  proper  service,  does  not  d^ 
prlve  the  defendant  of  liberty  or  property. 

[No.  900.] 

Bubmitted  OeL  2L  1S90.    DeddedNae.  3, 1890. 

PI  ERROR  to  the  Supreme  Court  of  the 
State  of  Texas,  to  review  a  Judgment  of 
that  court  afOrming  a  Judgment  ox  the  District 
Court  of  TraviB  County*  Texas,  in  which  de- 
fendant, heing  a  nonr^dent  of  the  State  of 
Texas,  was  not  served  with  process  in  the  State, 
but  a  notice  was  served  upon  him  at  his  resi- 
dence in  Missouri,  in  accordance  wiUi  the  stat- 
utes of  Texas.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Bnfba  H.  Thajrer*  for  plaintiff  in 
error: 

Since  the  decision  made  in  the  case  of  Peny- 
natter  y.  Nef,  96  U.  S.  728  (24:  609).  it  must  be 
held  that  service  made  without  this  State,  as  it 
was  upon  appellant,  is  not  sufficient  to  confer 
Jurisdiction  on  a  court  of  this  State  to  render  a 
mere  personal  Judgment  against  one,  a  citizen 
of  and  resident  in  another  State. 

Freeman  ▼.  Alder9(m.  119  U.  S.  186  (80:872); 
Bart  V.  6an$um,  110  U.  S.  161  (28:101);  Hark- 
naif  ▼.  ^fds,  98  U.  S.  476  (26:287);  (hoper  T. 
BevnotdM.  Tl  U.  S.  10  WaU.  808  a9:981). 

The  appearance  of  plaintiff  in  error  in  re- 
sponse to  the  notice  seired  on  him,  and  under 
protest,  for  the  sole  purpose  of  questioning  the 
jurisdiction  of  the  District  Court  of  Tiavit 
County,  in  no  sense  bound  him  to  iubmlt  to 
theJurisdictioD  of  that  oourt 

Eofrknm  v.  Byde,  98n.  S.  478  (26JB87);  C&m^ 
mereial  d  it  Bank  v.  iSZcmimft,  89 U.  S.  14Fet 
80  (10:864);  Baquet  v.  yiaoon,  Dallam  (Tex.) 
ZS»iDeWmT.M<mfoe.20Tex.2B9;  BdaoodY. 
Dial,  48Tez.  886;  SMneonr.SehmuUjbTex. 
19;  P.  d  A.  L,  Im,  Oo.  v.  Fitegerald,  White  A 
Wilson  (Tte)  786;  UnUed  Statee  v.  Yaiee,A7 
U.  &  8  How.  006  (12:676);  iMbr  t.  Bew  York 
R  dP.  Oo.  11  Blatchf.  78;  Pmeroy  t.  Bom 
York  d  B.  KB.  Ch.A  Blatchf.  120;  Day  t. 
Beu>ark  India-BMor  Bfy.  Oo.  1  Blatohl  888; 
FarroU  ▼.  Alabama  L.  Ine.  Oo.  4  Woods,  866; 
OunMnitham  r.  Ooetet,  4  Denio,  78;  Wheeloek 
T.  Xm,  74  N.  7.  496:  SuOivan  ▼.  Fhmee,  4 
Bobt  €18;  MeBabY.  J&mi^,  68  SL 168; iin^ 
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man  v.  Steinan,  8  Neb.  109;  Fr^  T.  Boffn- 
ton,  87  K.  H.  18;  Branner  ▼.  OhapmanAl  Ejm. 
121;  Wifnn  v.  Wyatt,  11  Leigh,  684;  Oooper  v. 
Smithj  26  Iowa,  269;  Hawes,  Jurisdiction, 
§  19;  1  Am.  &  Eng.  Enqyclop.  Law,  subtitlo 
Appearance,  pp.  lS2, 188. 

Mr.  Jaa.  8.  Hom»  Atty-Oen.  of  the  State 
of  Texas,  for  defendant  in  error. 

Mr.  Juetice  Brewer  daliveied  tha  opinloo 
of  the  court: 

On  the  14th  day  of  November,  1888,  a  per- 
sonal Judgment  was  rendered  in  the  DiBtrid 
Court  of  Travis  County,  Texas,  against  tha  [IS] 
plaintiff  in  error,  which  Judgment  was  subee- 
guently  affirmed  by  the  Supreme  Court  of  the 
State.  Error  is  now  alleged  in  this,  that  the 
district  court  had  no  Jurisdiction  of  the  person 
of  Uie  defendant.  The  record  discloses  that 
on  October  20, 1886,  the  defendant  leased  from 
the  State  certain  school  lands,  at  a  stipulated 
rental.  The  lease  provided  that  in  all  suits 
thereunder  the  venue  should  be  laid  in  Travis 
County,  Texas.  The  State  filed  its  petition  on 
February  16. 1888,  alleging  nonpavmentof  the 
rent  due  in  1886  and  IB&J.  The  defendant  be-  ' 
ing  a  nonresident,  a  citizen  of  St  Louis,  His- 
souri,  a  notice  in  accordance  with  the  provis- 
ions of  the  statute  was  served  upon  him  per- 
sonallv  in  that  dty.  No  question  is  made  bat 
that  the  service  was  in  strict  conformity  with 
the  letter  of  the  statute.  On  March  9,  1888, 
the  defendant  appeared  by  his  counsel  and  filed 
a  special  plea,  challenging  the  lurisdiction  of 
the  court,  on  the  ground  that  he  was  a  non- 
resident and  had  not  been  served  personally 
with  process  withhi  the  limits  of  the  State. 
This  plea  was  overruled.  Thereafter,  and  on 
the  6th  day  of  October,  1888,  the  defendant 
appeared  by  his  attorneys  in  open  court,  de- 
manded a  Jury,  paid  the  Jury  fee  and  had  the 
cause  transfenred  to  the  Jury  docket.  On  the 
6th  day  of  October  he  again  filed  a  plea  to  the 
Jurisdiction,  on  the  same  ground,  which  wsa 
also  overruled.  On  the  llth  day  of  Novem- 
ber, when  the  cause  was  reached  and  called 
for  trial,  he  acain  appeared  by  his  attorneys, 
waived  his  liglii  of  trial  by  a  Jury  and  his  de- 
mand of  a  Jury,  and  declined  to  further  answer 
to  the  cause,  relying  solely  upon  his  plea  to 
the  Jurisdiction.  The  court  thereupon  pro- 
ceeded to  render  Judgment  against  him,  which, 
as  heretofore  stated,  was  affirmed  by  the  su- 
preme court 

It  wsa  conceded  hj  the  district  and  supreme 
courts  that  the  service  upon  the  defendant  in 
8t  Louis  was  a  nullity,  and  gave  the  district 
court  DO  Jurisdiction;  but  it  was  held  that  un* 
der  the  pecidJar  statutes  of  the  State  of  Texas, 
the  appearance  for  the  purpose  of  pleading  to 
the  Jurisdiction  was  a  voluntary  appearance, 
which  brought  the  defendant  into  court 
Plaintiff  bk  error  qoestiona  this  construction  of 
the  Texas  statutes,  hot  faiasmuch  aa  the  su- 
preme court  the  highest  oourt  of  the  State* 
nas  so  constnied  th^  such  construction  must 
be  aooqp4ed  here  aa  correct  and  the  only  ques- 
tion we  can  consider  is  aa  to  the  power  of  tiie 
State  In  respect  thereta 

It  must  be  coooeded  that  sudi  statutes  con- 
travena  the  established  rule  elsewhere— a  rule    i  jm^ 
which  also  obtained  in  Texas  at  an  earlier  day, 
to  wit,  that  an  Hkpearance  which,  aa  expressed, 

lt7  U.  8. 
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ii  loleljr  lo  diaUenge  the  Jurladlctkm  !•  doC  % 
general  appeeranoe  in  the  cauie,  and  does  not 
waiTe  the  ulegalitT  of  the  terrioe  or  lobinit  the 
party  to  the  JurlKUctlon  of  the  court    Hark- 
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T.  £Qrdf,  m  U.  8.  476  [95:9871;  Bagtii$  y 
Mm^  DaDam  (Tex.)  886;  Demu  t.  Mattro$^ 
80  Tez.  888;  JS&vwNf  ▼.  DM.  48  Tez.  686;  JSoft. 
imon  y.  Schmidt,  48  Tex.  18. 

The  differaooe  hetween  the  preaent  role  in 
Texas  and  elsewhere  is  simply  tnis:  Elsewhere 
the  defendant  may  obtain  tne  lodgment  of  the 
court  upon  the  soffldency  of  the  service,  wfttib* 
oat  submitting  himself  to  its  Jurisdiction.  In 
Texss,  by  its  statute,  if  he  asks  the  coort  to  de- 
termine any  question,  eyen  that  of  seryice,  be 
submits  hunself  wholly  to  its  tnrisdictioo. 
ElsewhercL  he  gets  an  opinion  of  tne  court  be- 
fore deciding  on  his  own  aoti<m.  In  Texas, 
be  takes  aUlhe  rUc  himself.  If  the  seryice 
be  in  fact  insufficient,  all  subsequent  proceed- 
ings, indudinir  the  formal  entry  of  Judgment, 
are  yoid;  if  sufficient,  they  are  yalid.  And  the 
question  is,  whether  under  the  Ck>n8titulion  of 
the  United  States  the  defendant  has  an  inyio- 
lable  right  to  haye  this  question  of  the  suffl- 
denoy  of  the  seryice  decided  in  the  tot  in- 
stance and  alone. 

The  Fourteenth  Amendment  is  relied  upon 
as  inyalidating  such  legislation.  That  forbids 
a  State  to  "dcpriye  any  person  of  life,  liberU 
or  property  without  due  process  of  law."  Am 
the  proposition  is,  that  the  denial  of  a  right  to 
be  beard  before  Judgment  simply  as  to  thesuf- 
flciem^  of  the  senrtoe  operates  to  depriye  the 
defendant  of  liberty  or  pn^wrty.  S^t  the 
mere  entry  of  a  iudgment  for  money,  whkh  is 
yoid  for  want  ox  proper  seryice,  touches  nei- 
ther. It  is  only  when  process  Is  issued  there- 
on, or  the  Judgment  is  aoo^t  to  be  enforced, 
that  liberty  or  property  is  In  present  danger. 
If  at  that  time  of  immediate  attack  protection 
is  afforded,  the  substantial  guarantee  of  the 
Amendment  is  nieserted,  and  there  is  no  Just 
cause  of  complsbt.  The  State  has  full  power 
oyer  remedies  and  procedure  in  its  own  courts, 
snd  can  make  any  order  it  pleases  in  respect 
thereto,  nroyided  that  substance  of  right  is  se- 
cured without  unreasonable  burden  to  parties 
and  litigants.  Antcni y.  OrmUkfim,  107U.  8. 
768  [87:468].  It  oeitainfy  is  mors  eooyenlent 
that  a  defendant  be  permitted  to  object  to  the 
•eryice.  and  raise  the  question  of  Jurisdiction, 
in  the  first  instance,  in  the  court  in  which  suit 
is  pending.  But  mere  conyenienoe  is  not  sub- 
stance of  right  If  the  defendant  had  taken 
no  notice  01  this  suit,  and  Judgment  had  been 
formally  entered  upon  such  insufficient  seryice, 
and  under  process  thereon  his  property,  real 
or  personal,  had  been  seined  or  threatened  with 
aeisure,  be  ooukl  by  original  action  haye  en- 
Joined  the  process  and  nrotected  the  possession 
of  hk  pfoperty.  If  the  Judgment  had  been 
pkadeflas  defenrfye  lo  any  action  brought  by 
Urn,  be  wonld  bays  been  tne  to  deny  its  ya- 
Bdlty.  Thsrs  is  nothing  hi  the  opinkm  of  the 
soprone  eonrt  or  in  any  of  the  statntea  of  the 
Scata,  of  whidi  we  haye  been  adylsed.gi^Mayw 
tafOilsright  Oan  It  he  held,  therefore,  that 
legislation  simply  forbiddtafdM  dafendant  to 
coasato  eonrt  aad  ^aPenga  the  yaUdi^  of 
Mrrlea  npon  him  la  a  personal  action,  without 
Miieudering  himstf  lo  ttia  Jurisdiction  of  the 
awm^bntwilchaoea  not  attempt  to  roaf  I  sin  bim 


from  fully  protectini;  bis  person,  bis  property 
and  hfs  rigbts  against  any  attempt  to  enforce  » 
Judgment  rendered  without  due  seryice  of  proo- 
ess  and  therefore  rold,  depriyes  him  of  lib- 
erty or  property,  within  the  prohibition  of  tba 
Fourteenth  Amendment?  We  think  not 
ns  Judgment  i$<n0nMd. 

Dissenting:  Mr.  /nKte  Bimdla^  and  Jfrv 
JmsUcs  Ormj* 


DAVID  J.  HBNKS8SY,  Appi., 
GEORQB  y.  BACON 


8.  a  Bepofftat^  ed.  TS-Stl 
Bmeimiam  ff  esnimsf    motiee    compromim 


h  If  apartfiDaaiis  to 
of  tbe  faOure  of  the  other  party  to  perform  It  be 
ibould  ffi^e  a  dear  notloe  of  Us  tnteotloo  to  do 
so,  anlen  the  oootraot  ttMlf  dlipeoses  with  suob 
notloe,  or  onlen  notloe  beeomes  nnneni— ry  by 
reason  of  tlie  oooduot  of  tlie  paitlea. 

H  ▲  oompromlBe  of  a  disputed  elalm,  the  parties 
dealtna  with  eaoh  other  opoo  tsms  of  eqaaUty, 
bcddtaianorelattonsoftrostoreooadeBeetoeaob 
other,  and  eaoh  haylna  knowledfe,  or  the  oppor^ 
tonlty  to  aoqulre  knowledaa.  of  eyery  laot  bear- 
tna  upon  the  yalldlty  of  their  respeodye  olalme, 
ouaht  not  to  be  overthrown,  eyen  If  tlie  oourt 
should  be  of  opinion  that  the  party  eomphilnlna 
ofttsurreoderedrlahtithat  the  law*  If  appealed 
to,  would  haye  sustained. 

[No.  1106.1 

aubmiU^  Oei,  iJ,  JS90.  DMtd  No%.  ».  1890. 

APPEAL  from  a  decree  of  the  Circuit  Oourt 
of  the  United  States  for  the  District  of  Min- 
nesota, In  a  suit  for  partition.    AJ^rmed. 

Statement  by  Mr.  Jii$tiet  Warlmnt 

It  waa  adjudsed  below  (86  Fed.  Rep.  174) 
that  the  appellees  Bacon  and  Rogers  each 
owned  in  fee  an  undiyided  one  fourth,  and  the 
appellant  Hennessyan  undiyided  one  half,  of 
certain  lands  In  Washington  County,  Mln- 
neaota,  and  that  partition  thereof  be  made 
between  them  upon  that  basia.  Of  this  decree 
the  appellant  complains,  his  contention  being 
that  be  holds  the  legal  title  to  an  undiyidea 
half  of  the  landa,  and  Uiat  the  appellees  should 
be  requfaed  to  surrender  to  him  the  title  to  tha 
otherhalt 

It  ^>pears  that  the  lands  originally  belonged 
lo  Qeo^  N.  Chittenden  of  UlinoM,  and  that 
hj  written  contract  of  date  Mardi  87, 1868,  ha 
■old  them  to  Bacon,  agreeing  to  conyey  to  the 
latter,  his  heirs  and  aasigns»  "by  a  good  and 
suffldent  deed  of  warranty,  on  or  btfore  the 
STth  day  of  June,  1898,"  upon  the  punctual 
pi^yment  of  the  ooosidcaatlon,  |4,400,  at  such 
time  aa  Chittenden  should  execute  a  suiBdent 
deed  of  gennal  warranty.  The  contract  pro- 
yldad  that  if  Bacon  failed  to  nay  the  considera- 
tion, then  the  contract  should  be  yoldL  -*tinM 
being  of  the  essence  of  this  agreement* 

On  the  87th  of  June,  18S8,  Bacon.— his  wtfa 
uniting  with  him,— for  the  consideration  of 
flya  hnndred  dollaa  (of  whIdi  one  hundred 
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tivM  of  numerous  obligon  and  distinct  ob- 
ligees of  a  series  of  varied  and  distinct  con- 
tracts. 

By  this  decision  was  the  validity  or  due 
effect  of  either  of  these  decrees  disallowed 
bj  the  state  court?    We  do  not  think  so. 

The  decrees  were  entered  by  consent,  and 
in  accordance  with  the  agreement,  the  courts 
merely  exercising  an  administrative  function 
in  recording  what  had  been  agreed  to  between 
the  parties,  and  it  was  open  to  the  Supreme 
Court  of  Louisiana  to  determine,  upon  gen- 
eral principles  of  law,  that  the  validity  of 
article  VL  was  not  in  controversv  or  passed 
upon  in  the  causes  in  which  the  decrees  were 
rendered.  In  doing  so,  that  court  did  not 
refuse  to  give  due  effect  to  the  final  Judgment 
of  a  court  of  the  United  States  or  oi  another 
State. 

Thsjudgmeni  i$  qfflrmei. 


DABLB  GRAIN  SHOVEL  COMPANY, 

Ffff.  in  Err., 

9, 

EDWARD  E.  FLINT  wet  al. 
(See  8. 0.  Beporterii  ed.  41-41U 

Udeqffnaehina  qft&r  patent—right  qf  patentee. 


L  Where  maohines,  afterwards  patented, 
ooDstmoted  and  put  In  use  In  the  defendants* 
grain  elevaton  bj  the  inventor  himself,  while  he 
was  in  their  emplosrment  as  superintendent  of 
maohinerj,  and  before  his  application  for  a  pat- 
ent, defendanti  have  the  right  to  continue  to  use 
these  spedflo  maohines  after  they  are  patented 
without  paying  any  compensation  to  the  inventor 
or  his  assigns. 

H  The  patentee  has  no  ezolusive  right  of  property 
In  his  Invention,  except  under  and  by  virtue  of 
the  statutes  securing  it  to  him,  and  according  to 
the  regulations  and  restrictions  of  those  itatutes. 

[No.  1218.] 

Bubmitted  Oct.  tl,  1S90.    Bedded Nd9.S,J890. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois, 
to  review  a  ludgment  for  defendants  in  an  ao> 
lion  for  the  infringement  of  two]patentsi  4f' 
firmed. 

Statement  by  Mr.  Juetiee  Chragrt 
This  was  an  action  for  the  infringement 
of  two  patents  for  improvements  in  machin- 
ery foi  unloading  grain  from  railroad  cars, 
issued  in  1866  and  1868  to  John  Dable,  and 
by  him  since  assigned  to  the  plaintiff. 

The  defendants  filed  several  pleas,  the 
fourth  of  which  averred  *'that  the  only  ma- 
chines for  unloading  grain  from  railroad  cars, 
ever  used  by  them  during  the  life  of  either 
of  said  patents  set  forth  in  said  declaration, 
were  constructed  and  put  into  use  in  their 
grain  elevators  by  the  said  John  Dable,  and 
with  his  consent  and  allowance,  while  he 
was  in  their  employ  as  superintendent  of 
machinery,  and  prior  to  his  application  for 
either  of  said  letters- patent ;  and  thereby, 
and  by  virtue  of  the  statute  in  such  case 
made  and  provided,  the  defendants  became 
possessed  ox  the  right  to  use  all    said    ma- 
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chines  during  the  life  of  each  of  said  patents, 
without  liability  to  the  said  John  Dable  or 
the  plaintiff." 

The  parties  afterwards  filed  a  stipulation 
in  writing,  by  which  they  waived  a  trial  by 
jury ;  agreed  that  the  facts  alleged  in  the 
fourth  plea  were  as  therein  stated,  and  also 
that  Dable,  when  he  obtained  esich  of  his 
patents,  claimed  of  the  defendants  compensa- 
tion for  the  use  of  the  inventions  oovered 
thereby,  and  that  the  defendants  refused  to 
recognize  the  claim ;  and  submitted  the  issue 
presented  by  this  plea  to  the  Judgment  of 
the  court  upon  the  facts  so  stated  and  ad- 
mitted. 

The  circuit  court  held  that  these  facts  con- 
stituted a  good  defense  to  the  action,  and 
therefore  entered  Judgment  for  the  defend- 
ants. 42  Fed.  Rep.  686.  The  plaintiff  sued 
out  this  writ  of  error. 

Mr.  ^iUlam  ZlmmermAa,  for  plaintiff 
In  error: 

Letters-patent  must  grant  an  exclusive  right. 

Const,  art.  1,  §  8,  cT  8. 

Therefore,  section  7  of  the  Patent  Act  of 
1889  is  unconstitutional,  because  it  takes  awsy 
the  exclusive  right  granted  in  the  Constitution. 

McKeeter  y.  United  Statee,  18  Ct.  CI.  757; 
United  States  v.  Palmer,  128  U.  8.  262  (32:  442); 
Cammeyer  v.  Newton,  94  U.  S.  225  (24:  72); 
Seymour  v.  Otbome,  78U.  S.  11  Wall.  616  (20: 
88):  Taylor  t.  Thomas,  89  U.  S.  22  Wall.  479 
(22:  789). 

What  is  implied  in  the  Constitution  is  as 
much  a  part  of  the  instrument  as  what  is  ex- 
pressed. 

United  States  v.  BatbiU,  66  U.  S.  1  Black,  55 

S'7:  94);  United  States  v.  Freeman,  44  U.  S.  8 
ow.  556  (11:  724);  Ex  parte  Tarbrough,  110 
U.  8.  651  (28:  274);  Cunningham  v.  lieogU, 
185  U.  S.  1  (84:  55);  PumpeUy  v.  Green  Bay  i 
M.  0.  Oo.  80  U.  S.  18  WaU.  166  (20:  557). 

Viewed  in  every  possible  light  section  7  of 
the  Patent  Act  of  1889  fails  to  reveal  that 
form  which  is  demanded  in  a  government  es- 
tablished to  do  Justice  and  to  promote  the  gen- 
eral welfare,  and  hence  it  is  hostile  to  the  first 
great  principles  of  the  social  compact 

CMer  T.  BuU,  8  U.  S.  8  DalL  886  (1:  648); 
Vanhome  v.  Dorranee,  2  U.  S.  2  Dall.  804  (1: 
891);  Taylor  v.  Thomas,  89  U.  S.  22  Wall.  479 
(22:  789);  Marbury  v.  Madison,  5  U.  8.  1 
Cranch,  187  (2:  60);  Bank  of  Hamilton  v.  Dud- 
ley, 27  U.  8.  2  Pet.  492  (7:  496);  WaUton  v. 
Ifevin,  128  U.  S.  578  (32:  544). 

A  patent  for  a  new  invention  is  an  executed 
contract  on  the  part  of  the  people,  and  consti- 
tutes an  exclusive  right  for  a  fixed  time  in  such 
invention.  ^ 

Lou!eU  V.  Leteis,  1  Mason,  182;  Grant  v.  Ray- 
mond, 81  U.  S.  6  Pet  218  (8:  876);  manehard 
V.  Sprague,  2  Story,  164;  Hotee  v.  Underwood, 
1  Pish.  Pat  Cas.  160;  Hotey  v.  Stevens,  I 
Woodb.  &  M.  17;  Hunt  v.  Howe,  1  McArth. 
Pat  Cas.  866;  Wintermute  v.  Bedington,  1 
Fish.  Pat.  Css.  289;  Page  v.  Ferrv,  1  Fish.  Pat 
Cas.  298;  Satary  v.  Lauth,  1  McArth.  Pat. 
Cas.  691;  Goodyear  v.  Providence  Rubber  Oo.  2 
Cliff.  851;  Rayer  w.  Coupe,  29  Fed.  Rep.  85a 

A  new  invention  is  private  property. 

Crowe  V.  Aiken,  2  Biss.  208;  Jones  y.  Thorne^^ 
1  N.  Y.  Leg.  Obs.  408;  Wkeaton  v.  Peters.  88 

187  U.  & 
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!£l®V®^^®^-  891  (8:  1055);  Bartleit  v.  Oritten-  \  (14:  582);    EUxnMr  t.  mmnaer.  08  U.  &  1 
c2en.  S  i^^Tx^«  f«.  ».^  ir    «««!..  «n  TT  fl     Wall.  840(17:  681);  ietomTTfB^irto. W  u!  EL 


^^'P  McL.ean,  83;  PUige  v.  Banks,  80  U.  8. 
18  Wall,  608  (20:  709);  Palmer  ▼.  DeWitt,  47 
-N.  Y.  582;  OoruoUdated  Pkmit  Jar  Co,  ▼. 
^^^»  04  U.  8.  92  (24:  68). 
,  From  the  momeDt  the  inventor  has  completed 
Ills  invention  he  is  entitled  to  the  promised  re- 
"^^ardy  namely,  the  exdusive  right  to  hisinyen- 
don. 

Gentian  y.  Winsor,  62  U.  8.  21  How.  822 


How.  203  (11:  102). 

A.ny  law  which  will  give  to  others  a  right, 
Wit  any  time  within  the  life  of  a  patent,  to  ap- 
propriate an  invention,  must  he  in  Tiolation  of 
die  Conatitulion. 

P%et4^t^r  V.  Ptefc,  10  U.  8.  6  Cranch.  87  (8: 
1 62) ;  DctTtTiumth  OoUege  ▼.  Woodward,  17  U.  8. 
A  Wliea.t.  618  (4:  629);  Pumfpelly  y.  Green  Bay 
-cfe  Af,  a.  Cb.  eX)  U.  8.  18  Wall.  166  (20:  657); 
TayU^  V.  Ttwrnas,  89  U.  8.  22  Wall  479  (2^: 
*789). 


J7  Wall.  468  (21:  700);  BMLM  ▼.  fl^oiW,  112 
S2%2f6S'  '''>•  l4^ad,y.ir.Mr.l»t.B. 
In  ^otii^ifyji  ▼.  EoqU  Barevt  Cb.  and  Qmr 

f'ff^if*^  5^£*  •'*''  ^-  ▼•  WVvW,  tupm,  it  is 
held  that  the  first  clause  of  seo.  7,  Act  of  1889. 
is  very  general,  not  to  say  loose. 

MMers,  EpKraim  Baaninff  and  Thomas 
A.  BaAnins,  for  defendants  in  error: 

There  (»n^be  no  exclusive  riirbt  or  private 

IZ'^l  SaSed"^""'*^'*  '^'^  *^^'  •  ^^' 
Mm^^i^!;.^^*^'  ?^  ^^®^^^  How.  498  (18: 
^Jw(w  ▼.  -^<s^«ikf.  60  U.  8.  19  How.  195  (16 
sS^'siir^  ▼.  -2^*5*^.  138  U.  8.  611,  612  (82: 

An  hiventor  has  no  right  to  his  hivention  at 
common  law. 

Ammean^^  ^  £^  S.  AD.  Maeh.   Co,  y. 
^^^^  y.  dt  Maeh.  Co.  4  Fish.  Pat.  Cas.  294. 
The  drcumstances  show  an  implied  agree- 


State  laws  cannot  apply  tolactlonsexclualTelyment  to  the  effect  that,  in  consideration  of  at 
'*'^'^^  '  siatance  and  privileges  accorded  in  the  devel 


PlrxQQ  V.  JPmiuylvama,  41  U.  B.  1«  Pet.  689  opment  of  his  invention,  the  inventor  airreed 
<10:    1060);  Swift  v.  Tyeon,  «  XJ.  8. 16Pet.  1  that  defendants  should  hkve  a  right  to  u^he 

<10:   SeS);  Stuart  v.  Laird,  6  U.  8. 1  Cranch,   — «« ^^ •-"»?*  •"  4«P.  ''^e 

«99  (3i  115);  Martin  v.  Hunter,  U  TJ.  8.  1 
AVbea^  804(4:  97);  Cohens  v.  Virginia,  19  U. 
6.  6  Wlieat.  264  (6:  257);  Houeten  v.  Moore,  18 
XJ.  8.  O  ^Wheat.  1,  21.  22  (6:  19);  Btwrges  v. 
Ormon.a7^s/t»m  17  U.  S.  4  Wheat  122  (4:  629); 
1  Kent,  Com.  889. 

I>amas6a  for  infringements  may  he  recovered 
in  tlie  zxame  of  the  party  interested. 

^dams  V.  BeUaire  Stamping  Co.  26  Fed.  Rep. 

-270;    Gayler  v.  Wilder,  61  tf.  8.  10  How.  477 

413:    504);  Herbert  v.  ^dam*,  4  Mason,  16;  Wil- 

\orh  V.  Rouueau,  46  U.  S.  4  How.  674,  676  (11: 

1 153.  1154);  Gottfried  v.  MiUer,  104  U.  8.  621, 

S30  C2Si  861, 864);  Cammeyer  v.  Newton,  94  U. ' 

8     235  (24:  72);  BiekneU  v.   Tbdef,  6  McLean, 

id36;    -/tfay  ▼•  i^^an  Co.  80  Fed.  Rep. 469;  May 

^     JEtaUe  County,  81  Fed.  Rep.  478;  WaMum 

•vl    Gtruld,  8  Story.  122. 

"VVlioti  defendants  ordered  all  their  plsces  to 
f^e  provided  with  those  machines,  the  lawful 
«>Te8uniption  that  he  should  be  paid  what  the 
inventions  were  reasonably  worth  was  implied 
An.  tbat  order. 

jsfoonan  v.  Bradley,  76  U.  8.  9  WalL  894  (19: 
•75'7);  Mayer  v.  leaao,  6;Mee8.  &  W.  619;  Gelpcke 
^.  3ubuque,  68  U.  8.  1  WaU.  223  (17:  620); 
jkfcKeewr  v.  United  States,  18  Ct.   CL   767; 
CTnited  States  v.  Palmer,  128  U.  8. 262  (82:  442). 
This  court  has  never  directly  dealt  with  or 
v^cognized  this  particular  question  of  the  stat- 
ute, and  whatever  recognition  it  received  has 
l>een  overruled. 

Beedle  v.  Bennett,  122  U.  8.  71  (80:  1074); 

United  States  v.  PMmer,  12811.  8. 262  (82:  442); 

McClurg  v.  Kingsland,  42  U.  8.  1  How.  202 

<11:  102);  Stimpson  v.  Westchester  B.  Co,  ^V. 

e.  4  How.  880  (11:  1020);   Pierson  v.   Eagle 

Screw  Co.  8  Stoir,  408;  Jones  v.  Sewall,  8  Pat. 

Off.  Qaz.  680;  Agawam  Woolen  Co,  v.  Jordan, 

74  U.  8.  7  Wair688(19: 177);  KendaUv.  Win- 

sor,  62  U.  8.  21  How.  822  (16:  166);  Elisabeth 

▼.  American  N.  Pat.  Co,  97  U.  8.  126  (24: 

1000);  Andrews  v.  Hofiey,  124  U.  8. 694  (81: 657); 

Bloomer  v.  MeQuewan,  66  U.  8.  14  How.  589 

t87  U.  8. 


specific  machines  oonstructed  hy  him  while  in 
their  employ. 

f^J^^9^^^l  -fftffVstonil,  42  D.  8.  1  How.  202 
(11:  102);  Chabot  v.  American  B.  H.  &  G.  Co. 
6  Fish.  Pat.  Cas.  71,  78;  Magoun  v.  New  Eng- 
land Glass  Co.  8  Bann.  &  Ard.  114;  Barry  v 
Crane  Bros.  JQJr.  Co,  22  Fed.  Rep.  896;  Wilkens 
V.  Spafford,  8  Bann.  <&  Ard.  274;  Continental 
WindmiU  Co.  v.  Empire  WindmiU  Co.  4  Fish. 
Pat.  Cas.  428.  482;  BriekiU  v.  New  York  City, 
6  Bann.  &  Ard.  644,  645,  647;  Wfiiting  v. 
(?roM«,  8  Bann.  &  Ard.  222,  224;  WadsY.  Met- 
ealf,  16  Fed.  Rep.  180, 181;  Blemmer's  App.  68 
Pa.  166,  167. 

J^.  Juetiee  Ohnuj  delivered  the  opinion  of 
the  court: 

The  fourth  plea  is  based  upon  section  7  of 
the  Act  of  March  8,  1889.  chap.  88  (in  force 
when  the  patents  were  granted),  providing 
that  "every  person  or  corporation,  who  has 
or  shall  have  purchased  or  constructed  any 
newly    invented   machine,    manufacture    or 
composition  of  matter,  prior  to  the  applica- 
tion by  the  inventor  or  discoverer  for  a  patent, 
shall  be  held  to  possess  the  right  to  use.  and 
vend  to  others  to  he  used,  the  specific  ma- 
chine, manufacture  or  composition  of  matter 
so  made  or  purchased,  without  liability  there- 
for to  Uie  mventor  or  any  other  person  inter- 
ested in  such  invention."    5   Stat.  854.     In 
the  later  statutes,  this  provision  has  been  re- 
enacted  with  the   qualification  that  the  ma- 
chine, manufacture  or  composition  of  matter 
must  have  been  purchased  from  the  inventor, 
or  constructed  with  his  knowledge  and  con- 
sent.    Act  of  July  8.  1870,  chap.  280,8  87 
(16  8tat.  208}  ;  Rev.  8tat.  g  4899. 

It  is  agreed  that  the  machines  in  question 
were  constructed  and  put  in  use  in  the  defend* 
ants'  grain  elevators  by  the  inventor  himself, 
and  with  his  knowledge  and  consent,  while 
he  was  in  their  employment  as  superintendent 
of  machinery,  and  before  his  application  for 
either    patent    According    to    the  exprea% 
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ternui  of  the  Statute,  therefore,  the  defend- 
ants had  the  right  to  continue  to  use  these 
specific  machines  without  paying  any  com- 
pensation to  him  or  his  assigns,  whether 
asked  for  or  not 

To  the  argument  of  the  plaintiff 's  counsel, 
that  the  Statute  is  unconstitutional  as  de- 
priving the  inventor  of  his  property  without 
compensation,  there  is  a  twofold  answer: 
The  patentee  has  no  exclusive  right  of  prop- 
erty in  his  invention,  except  under  and  by 
virtue  of  the  statutes  securing  it  to  him,  and 
according  to  the  regulations  and  restrictions 
of  those  statutes.  Oayler  v.  Wilder,  51  U. 
B.  10  How.  477,  498  [18 :  508,  510]  ;  Bratm 
V.  Duchsme,  60  tJ.  B.  19  How.  188.  195  [16 : 
695,  599]  ;  MaT$h  v.  NichoU,  128  U.  8.  606, 
612  [82:  588,  5411.  And  these  machines 
have  Deen  set  free  from  his  monopolyby  his 
own  act,  consent  and  permission.  Waas  ▼. 
MeUalf,  129  U.  S.  202  [82:  661]. 


r861      P*  OROWLET,  Chief  of  Police  of  the  Citt 

*^  AHD    Ck>UllTT   OF  SaH   FbANOISOO,  OaL- 

IVOBKIA,    Appi., 

e. 
HBNRT  OHRISTBKSBN.      ) 

0ee  8.  €L  Beporterli  ed.  SS-Mw) 

LUmm  to$$UUquar—9aUd  ardinane&-~§aU  may 
b$  prMbUed-^ar  rtgulated—OaUfanUa  deoU^ 
ion — nivmtohabeaieorpui    rrfsaaltograni 


L  AnohUnsnee  of  the  GItv  and  Ooimtj  of  San 
Ikmodsoo,  which  regulatei  the  iMulnff  of  a  Uoense 
to  sell  Hquon  and  wines  tn  quantities  le«  than 
one  quart,  and  whioh  provldei  that  anj  penon 
seUtng  without  a  ttoense  shall  be  gulltj  of  a  mis- 
demeanor, does  not  deny  the  equal  protection  of 
the  laws,  nor  abridge  the  privileges  and  immuni- 
ties of  a  dtlaeo,  conttarj  to  the  Fourteenth 
jL.wnmnAmsm±  of  thc  Ooostrttttloii  of  the  United 

H  llierelsnoinheffentrightinacltlaentoseDln- 
tozSoatlng  Hquon  bj  retail;  it  Is  not  a  privilege 
of  a  dtlaeo  of  the  State,  or  of  a  dtlaeo  of  the 
United  States.  It  may  be  entirely  prohlhlted  by 
slate  legtalatloo,  or  be  permitted  under  sanh  con- 
ditions ss  wHl  Umlt  iti  evfla. 

H  The  posMSrtnn  and  eojoymeot  of  all  rights  are 
sobjeot  to  such  reesonsble  conditions  as  may  be 
deemed  by  the  governing  authority  of  the  coun- 
try essentlsl  to  the  safety,  health,  peace,  good 
etder  and  momls  of  the  community. 

L  The  dedilon  of  the  Supreme  Court  of  OaUfomla, 
that  such  ordinance  Is  valid  as  authorised  by  the 
Ooostitutlon  of  that  State,  U  binding  upon  this 
court,  as  no  Inhibition  of  the  Ooostltutlon  or.of  a 
law  of  the  United  States  li  violated  by  It. 

I»  No  evidence  linecesMtfy  to  support  the  return 
to  a  writ  of  habeas  corpus*  It  Imports  verltylnn- 
ttttmpeached.  ^ 

a^  The  refnsd  of  the  podcaffeommlsrtnnaw  of  San 
VrandBoo,  In  their  discretion,  to  grant  a  license 
for  the  sale  of  Mqnorlsnota  matter  for  review 
by  this  eouiti  as  tfe  vlolatis  no  principle  of  federal 


f.  ThepetitlOQerlnthlso 
the  Chief  of  Pollcecf  San 


being  In  oostodycf 
for  violating 
thecirouiteonft  of  the  United 


States  having,  upon  a  writ  of  habeas  corpus, 
dered  his  discharge,  such  order  li  reversed. 

[No.  1817.1 
BtOmitUd  OcL  M8.  JS90.  Ikdded  No9. 10, 2890, 

APPEAL  from  an  order  of  the  Oircoit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  California,  dischargiiu^  petitiooer  from 
the  costodj  of  the  Chief  of  ToTice  of  San  Fran- 
cisco, under  a  warrant  for  selling  liquor  with 
out  a  license.    Beverted. 

Statement  bj  Mr.  JuaHee  Field: 

This  is  an  appeal  from  an  order  of  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  California  discharging, 
on  habeas  corpus,  the  petitioner  for  the  writ, 
the  appellee  here,  from  the  custody  of  the 
Chief  of  Police  of  the  City  and  County  of 
San  Francisco,  by  whom  he  was  held  under 
a  warrant  of  arrest  issued  by  the  police 
court  of  that  municipality,  upon  a  diarge 
of  having  engaged  in  and  duried  on  in  that 
city  the  business  of  selling  spirituous,  malt 
ana  fermented  liquors  and  wines  in  less 
quantities  than  one  quart,  without  the  li- 
cense required  by  tiie  ordinance  of  the  City 
and  County.  The  ordinance  referred  to  pro- 
vides that  every  person  who  sells  such 
liquors  or  wines  in  quantities  less  than  one 
quart  shall  be  designated  as  "a  retail  liquor 
dealer"  and  as  ''a  grocer  and  retail  liquor 
dealer,*  and  that  no  license  as  such  liquor 
dealer,  after  January  1,  1886,  "shall  be  is- 
sued by  the  collector  of  licenses,  unless  the 
person  desiring  the  same  shall  have  obtained 
the  written  consent  of  a  majority  of  the  board 
of  police  commissioners  of  tne  City  and 
County  of  San  Francisco  to  carry  on  or  con- 
duct said  business ;  but,  in  case  of  refusal 
of  such  consent,  upon  application,  said  board 
of  police  commissioners  shall  grant  the  same 
upon  tiie  written  recommendation  of  not 
less  than  twelve  citizens  of  San  Francisco 
owning  real  estate  in  the  block  or  square  in 
which  said  business  of  retail  liquor  dealer 
or  grocer  and  retail  liquor  dealer  is  to  be 
earned  on  ;*  and  that  such  license  shall  be 
issued  for  a  period  of  only  three  months. 
The  ordinance  further  declares  that  any  per- 
son violating  this  provision  shall  be  deemed 
guilty  of  a  misdemeanor. 

The  Constitution  of  California  provides, 
in  the  eleventh  section  of  article  11,  that 
''any  county,  city,  town  or  township  may 
make  and  enforce  within  its  limits  all  such 
local,  police,  sanitary  and  other  regulations 
as  are  not  in  conflict  with  general  laws." 

The  petitioner  hadL  previously  to  June  10, 
1889,  carried  on  the  business  of  retail  liquor 
dealer  in  San  Francisco  for  some  years,  under 
licenses  from  the  board  of  police  commis- 
sioners, but  his  last  license  was  to  expire  on 
the  17th  of  that  month.  Previously  to  ita 
expiration  he  was  informed  by  the  polios 
commissioners  that  they  had  withdrawn 
their  consent  to  the  further  issue  of  a  license 
to  him.  He  afterwards  tendered  to  the  col- 
lector of  license  fees,  through  which  ofllcer 
it  was  the  practioe  of  the  board  to  issoe  the 
licenses,  the  sum  required  for  a  new  lioense, 
but  the  tender  was  not  accepted,  and  his  ap- 
plication for  a  new  license  was  refused.    He 
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then  M>pliad  to  the  police  oommijiioiien  for 
%  heermff  before  them  on  the  qaeetion  of  re- 
Toking  weir  cooeent  to  the  iaeue  of  a  further 
licenee  to  him.  Such  hearing  was  accorded 
to  him,  and  the  time  fixed  for  it  was  the  24th 
of  June.  But,  before  any  hearing  was  had, 
he  was  anreated  upon  a  warrant  of  the  police 
court  upon  the  charge  of  carrying  on  the 
buainew  of  a  retail  liquor  dealer  without  a 
licenae.  He  then  obtained  from  the  Supreme 
Court  of  the  State  a  writ  of  habeaa  corpua  to 
be  discharged  from  the  arrest,  but  that  court, 
on  the  9d  of  August,  1890.  held  the  ordi- 
nance ▼alid  and  remanded  him  to  the  custody 
of  the  Chief  of  Police.  He  then  applied  for 
the  allowance  of  an  appeal  from  this  order 
to  the  Supreme  Court  of  the  United  States, 
but  it  was  refused  br  the  chief  justice  of 
the  state  court,  and  the  associate  Justice  of 
the  Supreme  Court,  of  the  United  States  as- 
aigned  to  the  circuit,  who  could  have  allowed 
the  appeal,  was  absent  from  the  State.  On 
the  TUi  of  August  following  a  new  complaint 
was  made  aflainst  the  petitioner,  chtfging 
him  with  unlawfully  engaging  in  and  carry- 
ing on  in  San  Francisco  tne  ousiness  of   a 


retail  liquor  dealer  without  a  license  under 
the  ordinance  of  the  City  and  County.  Upon 
this  complaint  a  warrant  was  issued  under 
which  be  was  arrested.  He  thereupon  ap- 
plied to  the  circuit  court  of  the  United  States 
m  a  writ  of  habeas  corpus,  which  was  issued. 
In  return  to  the  writ,  the  Chief  of  Police, 
the  appellant  here,  stated  that  he  held  the 
petitioner  under  the  warrant  mentioned  by 
the  petiticmer  and  scTeral  other  warrants  is- 
sued by  the  Police  Court  of  the  City  and 
County,  upon  different  charcea,  made  at 
different  times,  of  his  conducting  and  carry- 
ing on  the  business  of  a  retail  liquor  dealer 
in  San  Francisco  without  a  license,  as  rs- 

guired  by  the  ofdinance  of  the  City  and 
^unty.  He  also  stated,  among  other  things, 
that  a  further  license  to  the  petitioner  was 
refused  by  the  police  commissioners,  because 
they  had  reason  to  belicTe  that  the  business 
was  carried  on  by  him  under  his  existing 
license  in  such  a  manner  as  to  be  dfensiye, 
and  TiolatlTe  of  the  criminal  laws  of  the 
State  and  of  the  rights  of  others.  In  support 
of  this  charge  it  was  STerred  that  in  that 
business  the  petitioner  was  assisted  by  one 
whom  he  represented  and  claimed  to  be  hia 
wife,  and  that  she  had  on  one  occasion  stolen 
one  handled  and  aixty  dollars  from  a  person 
who  Tisited  his  saloon,  and  been  conricted 
of  the  oflense  la  the  Superior  Court  of  the  City 
and  Ooon^,  and  sentmioed  to  be  imprisonea 
Idr  one  year,  and  on  another  ocoanon  had 
stolen  a  wattt  and  a  soarf -pin  from  a  person 
at  the  aalooB,  and  was  held  to  answer  for  the 
charge.  U  was  also  sTerred  that  there  were 
Mors  than  sixteen  citiaens  of  San  Frandsco 
owning  real  estate  in  the  block  on  whi^ 
the  petitioasr  carried  on  his  business.  It 
does  not  appear  that  on  the  bearing  of  the 
application  any  proof  was  offered  of  the  fscta 
alleged  either  in  the  petition  or  In  the  re- 
torn.  The  case  was  heard  open  exceptions 
or  demurrer  to  the  return.  To  that  part  re- 
specting the  alleged  Itfoeny  by  the  wife  and 
her  conriction,  the  demurrer  was  on  the 
groond  that  the  return  also  showed  that  sa 
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appeal  had  been  taken  from  the  eonrlction, 
which  was  then  pending,  and  that  she  mi^t 
be  acquitted  of  tne  offense  chsrged. 

Several  objections  were  urgea  by  the  peti- 
tioner to  the  ordinance.  Some  of  them  were 
of  a  technical  character,  and  could  not  be 
considered.  Of  the  others  only  one  was  no- 
ticed, which  was  that  by  it  *'the  State  of 
California,  br  its  officers,  denies  to  him  the 
eoual  protection  of  the  laws,  and  makes  and 
enforces  against  him  a  law  which  abridges 
his  priyileges  and  immunities  as  a  citizen 
of  the  United  States,"  contrary  to  the  14th 
Amendment  of  the  Constitution  of  the  United 
States. 

The  court  held  that  the  ordinance  made 
the  business  of  the  petitioner  depend  upon 
the  arbitrary  will  of  others,  and  in  that  re- 
spect deniea  to  him  the  equal  protection  of 
tne  laws,  and  accordingly  ordmd  hia  dis- 
charge. 48  Fed.  Rep.  248.  From  the  order 
the  case  is  brought  to  this  court  by  appeal 
under  sections  768  and  704  of  the  Revised 
Statutes,  this  latter  section  as  amended  by 
the  Act  of  March  «,  1806,  chap.  808  (88  SUt. 
487). 

Mr.  #•  D.  Pam.  on  brief  signed  also  Ij 
Mr.  Daf9%$  Lofudertack,  for  appellant: 

Any  State  or  its  municipalities  that  haTo 
been  iuTested  with  the  power,  may  prohibit 
entirely  or  restrain  and  regulate  under  any  con- 
ditions or  restrictions  it  or  they  may  deem  ex- 
pedient, the  sale  or  manufacture  of  intoxicating 
nquors. 

VfUM  8tatm  ▼.  Eanan,  88  Fed.  Rep.  180;. 
12i  A9Mr,80  Fed.  Ren.  00;  BariMMfer  ▼.  iiM»(K 
80 U.  a  18  WalL  188(91:  828);  Kiddr.  Fut^ 
mm.  188  U.  a  1  (89: 840);  Bp$Um  Bmr  Cb.  t. 
JfnieadhiMtti.  97  U.  a  90(94:  988):  M<^i^  ▼. 
Eaihmu'iMt.  a  600  (81:  906);  Uomm  Oa$m, 
40  U.  a  0  How.  004  09:  90^;  Fbittr  ▼.  i^m- 
90$,  119  U.  a  800  (98:  087);  Ea$nb$ek$r  t. 
n^mauih  (hunt^.  184  U.  S.  40  (88:  800);  B$- 
Gy$rr§ro,m  C^l  88:  B$Bidstniqf, TO Cti.Ki 
BttparU  OsfiMpM.  74  CaL  80;  Wiggintw.  Var- 
fier,  07  Qa.  W;  Wkitim  ▼.  (hting^  48  Qa. 
491;  Qf^mch  ▼.  State,  49  Ind.  047;  BoMachsr 
▼.  J0ek$m,  01  lOss.  780, 741;  8tai$r. BoymifM, 
44  N.  J.  L.  114;  Mtmm  t.  State,  41  lOss.  787; 
iPursfai  ▼.  Doetff,  91  Kan.  078;  Be  AvA,  89^ 
Iowa,  900;  Dettn  ▼.  BeU,10  Md.  889;  Weode^ 
▼.  StaU,  80  Ark.  80;  Bmrneids  y.  X^aecrfn 
Cbnailr  Ot.  80  Ky.  498;  StaU  ▼.  AOmm^  9 
Houst  (Del)  619;  ^loif  ▼.  it^rrit  Onmllr  CbiNt. 
86  N.  J.  L.  79;  Eetterimg  r.  JaekwtMU,  » 
m.  88;  Stater.  JMit^tom,  88  Wis.  107:  ^fnee 
T.  IMe,  14  m  196;  StaU  t.  Wheeter,  90 
Conn.  980:  StaUw.  Brmnam'e Ltquon.  Id.  978; 
SanUT.  StaU,  9  Iowa,  160:  Satidere  ▼.  StaU. 
Id.  980;  StaU  ▼.  Stmeker,  08  Iowa,  486;  Our 
Bauee  t.  StaU,  4  O.  Greene,  179;  ZmmMef  w. 
StaU,  Id.  096;  BfiBti  t.  DimAe^,  8  Iowa,  888; 
Ber^etde  ▼.  deary.  96  Conn.  179;  OeUM  ▼. 
Bmd,  98 Conn.  479;  fitepUT. Bmet^.tmdL 
980;  Cbai.  ▼.  Oam,  0  GriT.97;  Om.  ▼.  Aies, 
18  Ckay,  96;  ZoCMs  r.Fiiffeld  OetmUf,  » 
Conn.  891:  MetrtmeUtam  Bemd  ef  MmUe  ▼. 
BemU,  84  K.  Y.  OO^MI  ▼.  StaU.  48  Md.  88; 
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Ho.  40;  Martin  t.  Biaiiner,  08  Iowa,  286; 
MetU  T.  MeGnekin,  18  Neb.  828;  Pieuler  t. 
J3iate,  11  Neb.  647;  8UU$  t.  Mcriartv,  60  Ckmn. 
416;  StaU  ▼.  2!%ofiuw,  47  Goim.  646;  8UUe  ▼. 
Buckley,  40Ck>no.  246:  Stater.  Morgan,  LL  44; 
State  ▼.  SMnean,  88  Me.  664;  iS!fa<«T.  AifT02t 
^  Zi^uar»,  47  N.  H.  869;  Ltneotnr.  Smith,  27 
Yt  ^;  &f/<  T.  Ftirker,  81  Yt  618;  Banen^ft 
y.  Dumoi,  21  Yt  466. 

Yalid  laws  passed  in  the  exeicise  of  this 
-soverei^  right  of  the  State  have  prohibited  the 
•sale  of  intoBcating  liquora. 

Est  parte  MeLain,  61  Gal.  486;  Fteulerr. 
State,  11  Neb.  676;  CW.  y.  Whelan,  184  Mass. 
206;  Be  Liquor  Loeatiane,  19  ^LnS;  TiUary 
T.  SUUe,  10  Lea.  86;  State  ▼.  Tarter,  11  Lea, 
«68;  Cam.  t.  CoMy,  184  Mass.  194;  Com.  ▼. 
CaeteOo,  188  Mass.  192;  iStoi^  t.  LudingUm,  88 
Wis.  107. 

Even  after  a  peison  has  paid  for  and  ob- 
tained such  a  license  it  is  not  a  contract  or 
property. 

LaCroix  v.  FakfiM  County,  60  Conn.  821; 
<falder  t.  Kurby.  6  Gray,  667;  Coiumbue  City 
T.  Cuteomb,  61  Iowa,  672;  Com.  ▼.  Brennan, 
108  Mass.  70;  Pdople  ▼.  Wright,  8  Hun,  808; 
People  T.  Brooklyn  Board  of  Comre.  69  N.  T. 
1)2;  mi  ▼.  ^S^oltf,  42  Md.  89;  State  ▼.  Hi'ffTMf, 
88  N.  fl.  226. 

The  ffenend  and  unrestricted  use  of  intozl- 
•eating  liquors  tends  to  produce  idleness,  dis- 
order, disease,  pauperism  and  crime. 

Leieif  t.  Hardin,  186  U.  S.  169  (84:  160). 

Selling  intoxicating  liquors  is  not  one  of  the 
rights  growing  out  of  dtixenship  of  the  United 
States. 

United  Statee  t.  Bonan,  88  Fed.  Rep.  120; 
Be  Hoover,  30  Fed.  Rep.  66;  Eidd  ▼.  Ptareon, 
128  U.  8.  16  (82:  848);  Mugler  ▼.  Kaneae,  m 
U.  8.  667  (81:  209);  Lieenee  Caeee,  46  U.  8.  6 
fiow.  590  (12:  1^. 

In  the  following  instances  Liquor  Laws  are 
lield  valid: 

Wiggine  t.  Vomer,  67  Qa.  688;  United 
Statee  v.  Bonan,  88  Fed.  Rep.  120;  Be  Hoofoer, 
80  Fed.  Rep.  52:  Bohrbaeher  t.  Jackeon,  61 
Miss.  785;  Houee  v.  StaU,  41  Miss.  787. 

The  State  Constitution  invests  the  City  and 
•Oountv  of  San  Francisco  with  power  to  pro- 
hibit tne  sale  of  intoxicating  liquors  or  to  license 
or  regulate  or  to  restrain  it. 

Bz  parU  Campbell,  74  Cal.  20;  Be  Guerrero, 
•69  Cal.  88;  Be  Biekeretaff,  70  CaL  86;  Be  parte 
Mount.  66  Cal.  448;  JBz  parte  Woltere,  66  CaL 
269;  lie  Linehan,  72  CaL  114. 

Mr.  Joseph  D.  Redding,  with  Mr.  At' 
fred  Clarke  on  the  brief,  for  appellee: 

Arbitrary  power  unregulated  oy  written  rules 
•cannot  be  applied  to  the  retail  liquor  business. 

Be  parte  Chrieteneen  (CaL)  24  Pac.  Rep.  747; 
Tick  Wo  ▼.  Hopkine,  118  U.  B.  866  (80:  220); 
Bent  Y.  We$t  Virginia,  129  U.  S.  114(82:  628); 
Bobieon  t.  Miner.  68  Mich.  649;  Dunham  t. 
Hough  (Mich.)  46  N.  W.  Rep.  497,  498;  Mueeoe 
T.  Com.  14  Ya.  L.  J.  26,  686;  iSiCate  ▼.  Pennoyer, 
6  L.  R  A.  709,  66  N.  H.  118;  Peopie  ▼.  Marx, 
^  N.  Y.  877;  Baet  St.  Louie  ▼.  Wehrung,  60 
DL  88:  Barbier  ▼.  OonnoUy,  118  U.  8.  27  (28: 
'928);  Soon  Hing  ▼.  Crowley,  Id.  708  (1146). 

Oar  estate  in  our  business  is  a  property  right 

DmU  ▼.  Wet  Virginia,  129  U.  8. 114(&3:&8). 

The  enforcement  of  state  laws  must  be  at- 
tended bj  the  rules  of  the  common  law. 
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Mieeouri  Pae.  B.  Co.  t.  Humee,  116  U.  a 
620  (29:  466). 

Absence  of  notice  and  hearing  in  the  matter 
of  revoking  consent  Ib  fatal  to  the  l^;ality  of 
theproceedine. 

Chieago,  M.  d  St.  P.  B.  Co.  t.  Minneeota. 
184  U.  8.  418  (88:  970);  Denver  t.  Darrow,  18 
Colo.  460;  Andereon  v.  State  (Ala.)  7  So.  Rep. 
429:  Philadelphia  ▼.  Seott,  81  Pa.  80;  Damdeon 
▼.  New  Orleans,  96  U.  a  106  (24:  620). 

Due  process  of  law  means  an  orderly  pro- 
ceeding adapted  to  the  nature  of  the  case. 

Chauvin  t.  Valiton,  8  L.  R.  A.  194,  8  Mont. 
461 ;  Huteon  t.  Woodbiidge  Prot.  Diet.  79  Cal .  90. 

City  orders  must  be  subject  to  Gkneral 
Laws. 

MeDonald  t.  Pattereon,  64  CaL  246;  Earle  ▼. 
Ban  Frandeeo  Board  cf  Editeation,  55  Cal.  489; 
Ewing  ▼.  OreeiUe  Min.  Co.  66  Cal.  654;  Be  Ma- 
guire,  67  Cal.  608;  Donahue  v.  Graham,  61 
Cal.  277;  Hunnaeon  t.  Bugglee.  69  CaL  469; 
Oakland  Pav.  Co.  v.  Hilton,  Id.  479;  Thomaeon 
V.  Aehworth,  78  CaL  75;  People  v.  Bingham,  82 
CaL  288;  People  v.  Henehaw,  76  CaL  486;  Be 
parU  Ah  Ton,  82  Cal.  889;  Kennedy  ▼.  San 
frandeeo  Board  of  Education,  Id.  488. 

All  orders  which  contravene  the  Ckneral 
Laws  of  the  State  are  void. 

Mueeoe  v.  Com.  14  Ya.  L.  J.  26;  Pennie  ▼. 
Beie,  80  CaL  266;  Wyeinger  t.  Crookeliank.  82 
CaL  588;  People  v.  Jbal  (Ctil^  28  Pac.  Rep.  208; 
Be  parte  Eubaeh  (Cal.)  24  Pac.  Rep.  787;  Da- 
vieew.Loe  AngOee  (CaL)  Id.  771;  San  Luie  Obis- 
po  V.  Graves  ((m.)  28  Pac.  Rep.  1082;  Ex  parte 
Eeeney  (Cal.)  24  Pac.  Rep.  84;  Be  parte  BeiUy 
(CaL)  Id.  807;  Oxanna  ▼.  Allen  (Ala.)  8  So. 
Rep.  79. 

The  complaint  shown  in  the  return  charges 
no  crime. 

MeDonald  t.  Lane,  80  Ckt.  497;  Norton  v. 
State,  66  Miss.  297;  Hatard  Powder  Co.  v.  r<4- 
ger  (Wyo.)  18  Pac.  Rer^  87. 

Ordinances  are  noit  public  and  must  be 
pleaded. 

States.  Muffreeii)oro,\\'E.\im^\i.  217;  Alder^ 
man  v.  Finley,  10  Ark.  428;  Beaty  v.  EnowUr, 
29  U.  8.  4  Pet.  152-167  (7:  818^16);  Weet  v. 
Blake,  4  Blackf.  284;  Bfiggs  v.  Whipt^,  7  Yt 
15-18;  Case  t.  Mobile,  80  Ala.  688;  Young  v. 
Bank  of  Alexandria,  8  U.  S.  4  Cranch,  884  (2: 
655);  Clevenger  v.  BushviUe,  90  Ind.  261;  (?r«^ 
T./iuiMiiui00{it,22Ind.  192;  Porter  y.  Waring, 
69  N.  Y.  264;  Lenahan  v.  i%^p20,  8  Hun,  167, 
affirmed.  62  N.  Y.  628;  &amn  ▼.  WeUs.  8 
Iowa,  288;  Winona  ▼.  Bi^Av,  28  Minn.  255; 
Norton  t.  iSito<0,  66  Miss.  297;  MeDonald  v. 
ZafM,  80  Qh.  497;  Ninenger  v.  ^to<0,  25  Tex. 
Add.  449;  Garland  v.  DtfiiMf,  11  <}o)o.  684; 
Bishop,  (Mm.  Proc.  608;  Bishop,  Stat.  Crimes, 
406. 

Whoever  imprisons  another  must  show  thai 
the  imprisonment  is  lawfuL 

1  Chitty,  PL  (16th  Am.  ed.)  686;  GaUimore 
▼.  Ammerman,  89  Ind.  828;  Carey  v.  SheeU,  60 
Ind.  20,  21;  Aople  t.  MeGrew,  77  Cal.  570; 
Ah  Feng  v.  Stemes,  79  Cal.  82. 

FnctM  must  be  ststed. 

San  Luis  Obispo  County  t.  Hendricks,  71 
CaL  246;  Hedoes  v.  Dam,  72  Cal.  522. 

Liberty  is  the  imperishable  and  inalienablo 
right  of  every  person. 

StrauderY.  West  Ftfyinia,  100  U.  a  808(26: 
664);  BsparU  Virginia,  Id.  889(676). 
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Cbowubt  t.  Ghristensbh. 


rriie  police  ooart  had  no  Jurisdiction  to  issue 
^^^warrant. 

jPfoo]^  T.  PitUburg  iSL  Cb.  07  Cal.  625;  Ehs 
IXATt^  Kearny,  55  Cal.  220  MeCM  t.  Oalifomia. 
186  TJ.  S.  104  (84:  891). 

A.  person  imprisoDed  under  a  Toid  ordinaoce 
ia  imprison^  by  the  State  without  due  process 
of  la.^^^. 

Y%c^  Wo  ▼.  Hophin;  118  U.  8. 856  (80:  220). 

Jurisdictional  facts  must  be  apparent  on  the 
^ace  of  tliQ  proceediDgs  or  the  judgment  is  void. 

JBSac  thmtU  Kearny,  Ss  Cal.  228;  JoUey  ▼.  FoWt, 
«4  Cat.  821;  Pamlm  ▼.  P&rOand,  1  L.  R.  A. 
«73,  \e  Or.  450. 

'File  complaint  shown  in  the  case  charges  no 


JttaXMnald  ▼.  Lane^  80  Ga.  407;  Norton  ▼. 
Sta,t^,   05  Miss.  297. 

Tlio  return  is  faulty.  It  does  not  allege  that 
any  orxier  was  madeoy  the  hoard  of  sux>erTiB- 
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mortgaged, — are  subjects  of  constant  legisla- 
tion. And  as  to  the  enjoyment  of  property, 
the  rule  is  general  that  it  must  be  accom- 
panied with  such  limitations  as  will  not  im- 
pair the  equal  enjoyment  by  others  of  their 
property.  8ic  utere  tuo  %U  alienum  rum  ladoi 
is  a  maxim  of  universal  application. 

For  the  pursuit  of  any   lawful  trade  or 
business,  the  law  imposes  similar  conditions. 
Regulations  respecthig  them  are  almost  in- 
finite, varying  with  the  nature  of  the  busi- 
ness.    Borne  occupations  by  the  noise  made 
in  their  pursuit,  some  by  the  odors  they  en^ 
gender,    and  some  by  the  dangers  accom- 
panying them,  require  regulations  as  to  the 
locality  in  which  they  shall  be  conducted. 
Some  by   the  dangerous    character   of   the 
articles  used,  manufactured  or  sold  lequiie, 
also,    special   qualifications  in  the   parties 
permitted  to  use,  manufacture  or  sell  them. 
All    this    is   but    common   knowledge,  and 
would  hardly  be   mentioned  were  it  not  for 
the   position  often  taken,   and  vehemently 


/2tf  J^Xl  JK,  80CaL  202;  P^ojUer.  Buaiton,ld. 
1€J4;    Z:^Tnbert  v.  HaakeU,  U,  ei%.  .       

lo  cases  of  this  kind  each  party  is  an  actor,  pressed,  that  there  is  something  wrong  in 
and  muat  set  forth  in  his  pleading  and  show  bv  principle  and  objectionable  in  similar  re- 
Ills  proofs  that  he  has  strictly  complied  with  1  strictions  when  applied  to  the  business  of 
1  he  la-w.  If  he  fail  to  do  this,  ne  can  obtain  no  1  selling  by  retail,  in  small  quantities,  spirit- 
assistajice  from  the  courts.  uous  and  intoxicating  liquors.    It  is  urged 

JVtHfda  T.  Sawtelle,  46  CaL  892;  OadUrque  v.   that,  as  the  liquors  are  used  as  a  beverage. 


XParart^  49  Cal.  856;  ChriHman  v.  Brainard,  51 
Oal.  536;  Lan«  v.  flferdrwr,  56  Cal.  122;  Gt7»» 
^.   Robinson,  68  QbH.  548. 

Tlie  police  court  denied  to  us  the  equal  pro- 
tectioD  of  the  law. 

F^eoj^  V.  Martin,  60  CaL  158;  Orem  v.  Ban 
jnrcLTUiUco  Super.  Ct,  78  Cal.  556;  People  v. 
J^^cLtJOT^nee,  82  CaL  182;  Bn  parte  B&nfamin,  65 
Oal-  311;  Fraser  v.  Alexander,  75  Cal.  154. 

T*lxe  ordinance  is  null  and  void  for  want  of 
nixl>lication  for  at  least  one  week. 

ScLti  Luie  Obispo  County  v.  Hendrieki,  71 
Oal-  246;  PeopU  v.  Bu$uU,  74  CaJ.  578. 

jtfr.   Juttiee  Field  delivered  the  opinion 
of  t;he  court: 

Xt  is  undoubtedly  true  that  it  is  the  right 
of  every  citizen  of  the  United  States  to  pur- 
sue any  lawful  trade  or  business,  under  such 
restrictions  as  are  imposed  upon  all  persons 
of  the  same  age,  sex  and  condition.     But 
t,he  possession  and  enjoyment  of  all  rights  are 
euhiect  to  such  reasonable  conditions  as  may 
\ye  deemed  by  the  governing  authority  of  the 
eountry  essential  to  the  safety,  health,  peace, 

food  order  and  morals  of  Uie  community. 
Wen  liberty  itself,  the  greatest  of  all  rights, 
IS  not  unrestricted  license  to  act  according  to 
one's  own  will.    It  is  only  freedom  from 
restraint  under  conditions  essential   to  the 
equal  enjoyment  of  the  same  right  by  others. 
U^OI         It  is  then  liberty  regulated  by   law.    The 
right  to  acquire,  enjoy  and  dispose  of  prop- 
erty   is  declared    in  the    Constitutions  of 
several  States  to  be  one  of  the  inalienable 
rights  of  man.    But  this  declaration  is  not 
held  to  preclude  the  Legislature  of  an^  State 
from  passing  laws  respecting  the  acquisition, 
enjoyment    and    disposition    of    property. 
>¥hat  contracts  respecting    its    acquisition 
find  disposition  shall  be  valid  and  what  void 
or  voidable ;  when  they  shall  be  in  writing 
and  when  they  may  be  made  prally,  and  by 
whnt  instruments    it    may  be  conveyed  or 
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and  the  injury  following  tbem,  if  taken  in 
excess,  is  voluntarily  inflicted  and  is  con- 
fined to  the  party  ofiPending,  their  sale  should 
be  without  restrictions,  the  contention  being 
that  what  a  man  shall  drink,  equally  with 
what  he  shall  eat,  is  not  properly  matter 
for  legislation. 

There  is  in  this  i>08ition  an  assumption 
of  a  fact  which  does  not  exist,  that  when 
the  liquors  are  taken  in  excess  the  injuries 
are  confined  to  the  party  offending.  The 
injury,  it  is  true,  first  falls  upon  him  in 
his  health,  which  the  habit  unaermines ;  in 
his  morals,  which  it  weakens ;  and  in  the 
self-abasement  which  it  creates.  But,  as  it 
leads  to  neglect  of  business  and  waste  of 
property  and  general  demoralization,  it 
aff^^  those  who  are  immediately  connected 
with  and  dependent  upon  him.  By  the 
general  concurrence  of  opinion  of  every 
civilized  and  Christian  community,  there  are 
few  sources  of  crime  and  miserv  to  society 
equal  to  the  dram  shop,  where  intoxicating 
liquors,  in  small  ouantities,  to  be  drunk  at 
the  time,  are  sold  indiscriminately  to  all 

Earties  applying.     The  statistics   of    every 
tate  show  a  greater  amount  of  crime  and 
misery   attributable  to   the   use  of    ardent 
spirits  obtained  at  these  retail  liquor  saloons 
than  to  any  other  source.     The  sale  of  such 
liquors  in  this   way  has  therefore  been,  at 
all  times,  by  the  courts  of  every  State,  con- 
sidered as  the  proper  subject  of  legislative 
regulation.    Not  only  may  a  license  be  ex* 
acted  from  the  keeper  of  the  saloon  before 
a  glass  of  his  liquors  can  be  thus  dispose^ 
of,  but  restrictions  may  be  imposed  as   tf^ 
the  class  of  persons  to  whom  they  may  i>^ 
sold,  and  the  hours  of  the  day,  ana  the  day^ 
of  the  week,  on  which  the  saloons  may   1^ 
opened.    Their  sale   in  that  form   may    ^^ 
absolutely  prohibited.    It  is  a  question    ZS 
public  expediency  and  public  morality,  a^S 
not  of   federal   law.    The  police  powoi.^^ 
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the  State  is  fully  competent  to  regulate  the 
business— to  mitigate  its  evils  or  to  suppress 
it  entirely.  There  is  no  inherent  right  in  a 
citizen  to  thus  sell  intoxicating  liquors  by 
retail ;  it  is  not  a  privilege  of  a  citizen  of 
the  State  or  of  a  citizen  of  the  United  States. 
As  it  is  a  business  attended  with  danger  to 
the  oommunitv,  it  may,  as  already  said,  be 
entirely  prohibited,  or  be  permitted  under 
such  conaitions  as  will  limit  to  the  utmost 
its  evils.  The  manner  and  extent  of  regula- 
tion rest  in  the  discretion  of  the  goveminff 
authority.  That  authority  may  vest  in  su(£ 
officers  as  it  may  deem  proper  the  power  of 
passing  upon  applications  for  permission  to 
carry  it  on,  and  to  issue  licenses  for  that 
purpose.  It  is  a  matter  of  legislative  will 
only.  As  in  many  other  cases,  the  officers 
may  not  always  exercise  the  power  conferred 
upon  them  with  wisdom  or  Justice  to  the 
parties  affected.  But  that  is  a  matter  which 
[02]  does  not  affect  the  authority  of  the  State,  or 
one  which  can  be  brought  under  the  cogni- 
zance of  the  courts  of  the  United  States. 

The  Constitution  of  California  vests  in 
the  municipality  of  the  City  and  County  of 
San  Francisco  the  right  to  make  *'all  such 
local,  police,  sanitary  and  other  regulations 
as  are  not  in  conflict  with  general  laws." 
The  Supreme  Court  of  the  State  has  decided 
that  the  ordinance  in  question,  under  which 
the  petitioner  was  arrested  and  is  held  in 
custody,  was  thus  authorized  and  is  valid. 
That  decision  is  binding  upon  us  unless 
some  inhibition  of  the  Constitution  or  of  a 
law  of  the  United  States  is  violated  by  it. 
AVe  do  not  perceive  that  there  is  any  such 
violation.  The  learned  circuit  Judge  saw 
in  the  provisions  of  the  ordinance  empower- 
ing the  police  commissioners  to  grant  or  re- 
fuse their  assent  to  the  application  of  the 
petitioner  for  a  license,  or,  railing  to  obtain 
their  assent  upon  application,  requiring  it 
to  be  given  upon  the  recommendation  of 
twelve  citizens  owning  real  estate  in  the 
block  or  square  in  which  his  business  as  a 
retail  dealer  in  liquors  was  to  be  carried  on, 
the  delegation  of  arbitrary  discretion  to  the 
police  commissioners,  and  to  real  estate 
owners  of  the  block,  which  might  be  and 
was  exercised  to  deprive  the  petitioner  of  the 
equal  protection  of  the  laws.  And  he  con- 
siders that  his  Tiew  in  this  respect  Is  sup- 
ported by  the  decision  in  Tick  Wo  v.  Einh 
kirn,  118  U.  S.  856  [80:  2201. 

In  that  case  it  ajppeared  that  an  ordinance 
of  the  City  and  Ooimty  of  San  Francisco 
passed  in  July,  1880,  declared  that  it  should 
be  imlawful  after  its  passage  "for  any  person 
or  persons  to  establish,  maintain  or  carry  on 
a  laundry  within  the  corporate  limits  of  the 
City  and  County  of  San  Francisco  without 
having  first  obtained  the  consent  of  the  board 
of  supervisors,  except  the  same  be  located 
in  a  building  constructed  either  of  brick  or 
stone."  The  ordinance  did  not  limit  the 
power  of  the  supervisors  to  grant  such  con- 
sent, where  the  business  was  carried  on  in 
wooden  buildings.  It  left  that  matter  to  the 
arbitrary  discretion,  of  the  board.  Under 
the  ordinance  the  consent  of  the  supervisors 
was  refused  to  the  petitioner  to  carry  on  tiie 
laundry  business  in  wooden  buildings,  where 
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it  had  been  conducted  by  him  for  over  twenty 
years.  He  had,  at  the  time,  a  certificate  Ll^] 
from  the  board  of  fire  wardens  that  his  prem- 
ises had  been  inspected  by  them,  and  upon 
such  inspection  they  had  found  all  proper 
arrangements  for  carrying  on  the  business, 
and  that  all  proper  precautions  had  been 
taken  to  comply  with  the  provisions  of  the 
ordinance  denning  the  fire  limits  of  the  city 
and  county ;  and  also  a  certificate  from  the 
health  officer  that  the  promises  had  been 
inspected  by  him,  and  wero  properly  and 
sufficiently  drained,  and  that  ail  proper  ar- 
rangements for  carrying  on  the  business  of  a 
laimdry  without  injury  to  the  sanitary  con- 
ditions of  the  neighborhood  had  been  com- 
plied with.  The  limits  of  the  city  anil 
county  embraced  a  territory  some  ten  miles 
wide  Dy  fifteen  or  more  in  length,  much  of 
it  being  occupied  at  the  time,  as  stated  by 
the  circuit  Judge,  as  fanning  and  pasture 
lands,  and  much  of  it  being  unoccupied  sand- 
banks, in  many  places  without  buildings 
within  a  quarter  or  half  a  mile  of  each  other. 
It  appeared  also  that,  in  the  practical  ad- 
ministration of  the  ordinance,  consent  was 
given  by  the  board  of  supervisors  to  some 
parties  to  carry  on  the  laimdry  business  ir 
buildings  other  than  those  of  brick  or  stone 
but  that  all  applications  coming  from  tbi 
Chinese,  of  whom  the  petitioner  was  one,  to 
carry  on  the  business  in  such  building  were 
refused.  This  court  said  of  the  ordinance : 
*'It  allows  without  restriction  the  use  for 
such  purposes  of  buildings  of  brick  or  stone ; 
but,  as  to  wooden  buildings,  constituting 
nearly  all  those  in  previous  use,  it  divides 
the  owners  or  occupants  into  two  classes,  not 
havinjr  respect  to  their  personal  character  and 
qualifications  for  the  business,  nor  the  situa- 
tion and  nature  and  adaptation  of  the  build- 
ings themselves,  but  merely  by  an  arbitrary 
line,  on  one  side  of  which  are  those  who  are 
permitted  to  pursue  their  industry  by  the 
mere  will  and  consent  of  the  supervisors, 
and  on  the  other  those  from  whom  that  con- 
sent is  withheld,  at  their  mere  will  and 
pleasure.  And  both  classes  are  alike  only 
in  this,  that  they  are  tenants  at  will,  under 
the  supervisors,  of  their  means  of  living. 
The  ordinance,  therefore,  also  differe  from 
the  not  unusual  case,  where  discretion  is 
lodged  by  law  in  public  officen  or  bodies  to  94) 
grant  or  withhold  licenses  to  keep  taverns, 
or  places  for  the  sale  of  spirituous  liquors, 
and  the  like,  when  one  of  the  conditions  is 
tiiat  the  applicant  shall  be  a  fit  person  for 
the  exereise  of  the  privilege,  because  in 
such  cases  the  fact  of  fitness  is  submitted  to 
the  Judgment  of  the  officer,  and  calls  for  the 
exereise  of  a  discretion  of  a  Judicial  nature." 
It  will  thus  be  seen  that  that  case  was  es- 
sentially different  from  the  one  now  under 
consideration,  the  ordinance  there  held  in- 
valid vesting  uncontrolled  discretion  in  the 
board  of  supervisore  with  reference  to  a 
business  harmless  in  itself  and  useful  to  the 
community ;  and  the  discretion  appearing  to 
have  been  oxereised  for  the  express  purpose 
of  depriving  the  petitioner  m  a  privilege 
that  was  extended  to  others.  In  the  present 
case  the  business  is  not  one  that  any  person  is 
permitted  to  cvry  on  without  m  license,  but 
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?S^2^^  ™^y  ^  entirely  prohibited  or  sub- 
iTS?^  ,^  "^oh  restrictions  as  the  ffoyeminff 
^ii^orlty  of  the  city  may  prescribe. 
•i*^;L«  "^"ould  seem  that  some  stress  is  placed 
MI>««^     tJio   allegation  of  the  petitioner  that 
xxLerte  -were  not  twelve  persons  owners  of  real 
P'^JP^rty  in  the  block  where  the  business  was 
JO  oe   carried  on.    This  alleiration  is  denied 
*/^  «xe  return,  which  alleges*  that  there  were 
^ore    tliaii   sixteen  such  property  holdere. 
^-®    lilxe   case  was  heard  upon  exceptions  or 
■^^^^^rrer   to  the  return,  its  averments  must 
^®  tafcen  as  true.    At  common  law  no  evi- 
"aenoe   ^was  necessary  to  support  the  return. 
At;    ^^as   deemed  to  import  verity  until   im- 
Peaclxe<i.      Hurd  on  Habeas  Corpus,  book  2, 
5P^P-       S,     sees.    8-10;   Church    on   Habeas 
Corpus,      see.    122.    And  this  rule    is    not 
olxan^ed  by  any  stotute  of  the  United  States. 
Xt  mixsl;  therefore  be  considered  as  a  fact  in 
we  case  that  there  were  more  than  sixteen 
<ywne^«  of  real  estate  in  the  block.    But  if 
"•^^   fact  were  otherwise,  and  there  was  not 
tne  mxixiber  stated  in  the  petition,  the  result 
^woial<i     not   be  affected.    If  there  were  nol 
pjroperty  holders  in  the  block,  the  discre- 
tionary authority  would  be  exercised  finally 
^y  tl^e    i>olioe  commissioners,   and  their  re- 
fusal to  g^rant  the  license  is  not  a  matter  of 
revio'w  "by  this  court,  as  it  violates  no  prin- 
ciple  of  federal  law.     We  however  find  in 
the    return  a  statement  which  would  fully 


justify  the  action  of  the  commissionera.    it 
IS  averred  that  in  the  conduct  of  the  liquor 


£9G]  ^wi£e,    and 


^aUremalo  unpatdfoTBUty  daysafterademand, 
tne^^istee  in  the  mort«age  sbalU  upon  requeat 
at  the  holders  of  75  per  cent  of  the  outBtandins 
5^2 -t  ^  P««e88lon  of  and  operate  the  railroad, 
S^  5^.  ^^"^  *^  '^^^t,  foreclose  the^I 

reouSS  ^SSi^  ?fortgage  inequity,  withoutsuch 
tS  otSus^^^uT*'™  ^"^  mortgage  oontains 
S«S^?  -  J^      ,   nothing  oontained  in  it  shall  pp^ 

JSSL5c£r '"^  ^^  ^^  ~7^  ^  ^^^^ 

^v^hS^^i'^'^  "^"•y  ^Sloh  is  appUed  to 
KL  it™^^^  expenses  of  a  railroad;  and  to 
Keep  It  running,  he  is  not  entitled  to  amH^eMn^ 

Sir^nSoi^'  ^^  P«>oee<2ro?.'^.^SSS 
we,  on  a  prior  mortgaffe  of  the  mA<i  /^^r^.  *\Z 

Prior  mortgage  bonXldei^J^oSftSI^™* 

1L^^L^'''"''-T  ~*^«^  ^  slmply'^SS:  ~ 

11^^^°  7"~~*,  oompanies  had  the  same 
nsoai  agent,  who  received  the  eaniin«  «♦  wk 
from  which  payments  were^S5Sto  2oh1^ 

S^  ^^.*J?  '^J'*''  "^  '*°®  company  is  not  en- 
«f ^«  ♦^°.'^*^  ^'  payment  from  the  proceeds 

o^.inpreferenoetothemortgagebondhoIdonlL 

AHi^a^a^  °i!!i^  """^^  ^ff^^  to  the  property 
Afferent  from  thoee  allowed  in  the  orii^nal  WU 
SSiSS?  an  affirmative  decree  In  fti^.of  ^ 
complainant  fllins  it.  ^^ 

(LA  delay  in  fllincr  a  oross-biU  is  witUn  the  disore- 

?vJS.'?f  ^!  S^^J?*  ^''*°'*  «^^  <»*~t  it  to  be  filed 
even  at  the  hearin^r*  — -«~ 

••J!?^  P^t?*'^  !i*"J^«  P°«««on  of  a  receiver 

of  the  circuit  court,  that  court  may  decide  upon 

oo^otiDg  claims  to  its  poaseesion  and  control. 

without  regard  to  the  citizeoship  of  the  oartl^l^ 

[Nob.  65,  59.] 


business  the  petitioner  was  assisted  by  his 
'wri^e,    and  that  she   was  twice  arrested  for 

larcenies  committed  from    persons   visiting  „ 

liis  saloon,  and  in  one  case  convicted  of  the    ^      ^      ^  «.  x^^.2^,*^?.  ^^0 
offense  and  sentenced  to  be  imprisoned,  and  -^♦V*^  ^^  Bubimtted  Nov,  4, 1890.    DeeuM 
in  l^e  other  held  to  answer,    lllese  larcenies  |  ^^'  ^*  •^^^• 

alone  w^ere  a  sufficient  indication  of  the  char- 
acter of  tiie  place  in  which  the  business  was 
conducted  for  the  exercise  of  the  discretion 
of  tlio  ix)lice  commissioners  in  tefusinff  a 
f  nrtlier  license  to  the  petitioner. 

Tlie  ordOT  discharging  the  petitioner  must 
lt>e  reversed,  and  the  cause  remanded  with 
directions  to  take  further  proceedings  in  oon- 
<OTini^  with  this  opinion ;  and iiiisa ordered. 


A^^^J^^^^J^^^  o^  the  Circuit  CSourt 
^J^^/^^  ^^^  States  for  the  Northern  Dis- 
trict  of  Texas,  for  the  foreclosure  of  railroad 
mortgages  and  sale  of  the  mortgaged  property 
and  dechiring  the  priority  of  liens  thereon. 
Afflrmedm 


:m:oboak's  Louisiana  and  tbxas 
railroad  and  steamship 

COMPANY,  Appt.. 
e. 

TBXAS  CENTRAL  RAILWAT  COM- 
PANY BT  AL. 

TEXAS  CENTRAL  RAILWAY  COM- 

PANY,  Appt.^ 

9. 

MORGAN'S  LOUISIANA   AND    TEXAS 

RAILROAD  AND   STEAMSHIP 

COMPANY  XT  jLu 

<8ee  a  a  Reporter**  ed.  msOL) 

Railroad  mortgage,  foreoUwure  of— priority  qf 
paymetU'-eroii-bill,  when  JUed-fiuiidietion 
(Utopartiei, 


Statement  l^  Mr.  OhitfJuiUce  FuUers 
Morgan's  Louisiana  and  Texas  Railroad 
and  Steamship  Company,  a  corporation  organ- 
ized under  the  laws  of  the  State  of  Louis- 
iMia.  filed  its  bill  on  April  2,  1885.  in  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Texas,  against  the  Texas 
Central  Railway  Company,  averring  that  the 
latter  Company  was  originally  organized  and 
incorporated  under  the  General  Laws  of  Tex- 
as, on  May  81, 1879,  to  build  and  operate  a  rail- 
road  from  Ross  Station,  in  McLennan  Coun^^ 
to  the  centre  of  Eastland  County ;  that  on  or 
about  May  12,  1881,  its  charter  was  amended 
80  as  to  authorize  it  to  extend  its  railway  from 
the  latter  point  to  a  point  on  the  north  bound- 
ai7  line  of  the  State,  and  to  construct  branch 
railways:  that  the   Company  had  built  and 
owned  about  two  hundred  and  twenty-eight 
miles  of  road,  namely,  from  Ross  to  Albany 
and  from  Garrett  to  Roberts,  and  was  also  th a 
owner  of  certain  town  lots,  and  of  equity 

,    __  inent  as  described ;  that  on  or  about  the  Ifitv! 

yherja  mortgage  of  a  railroad  provides  that,  of  September,  1879,  said  Texas  Comiwmv  ^^ 
wiien  the  mtereston  the  bonds  secured  thereby  I  ecuted  to  the  Farmers'  Loan  and  Trust  r,^^ 
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pany  of  New  York,  as  trustee,  a  mortnige 
to  secure  the  payment  of  a  series  of  bonds  of 
oue  thousand  dollars  each,  covering  its  rail- 
road, built  and  to  b6  built,  from  Ross  to  the 
centre  of  Eastland  County,  payable  thirty 

(1731  years  after  November  1,  1879,  with  interest 
payable  semi-annually,  and  bonds  to  the 
amount  of  $2,145,000  had  been  issued  and 
were  outstanding ;  that  on  May  16,  1881,  the 
Texas  Company  executed  to  the  same  Trui»t 
Company,  as  trustee,  a  mortgage  to  secure 
the  payment  of  another  series  of  bonds  of 
one  thousand  dollars  each,  covering  its  entire 
main  line  of  railroad,  built  and  to  be  built, 
and  also  its  branch  lines  as  described,  pay- 
able in  thirty  veara  with  interest  semi- 
annually, and  bonds  to  the  amount  of 
$1,254,000  had  been  issued  and  were  out- 
standing under  this  mortgage ;  that  on  Oc- 
tober 1,  1884,  the  Texas  Company  executed 
to  the  Metropolitan  Trust  Company  of  New 
York,  as  trustee,  a  mortgage  of  ail  its  rail- 
way and  railway  lines,  whether  constructed 
or  to  be  constructed,  to  secure  an  issue  of 
bonds  to  be  known  as  **  general -mortgage 
bonds"  of  said  Railway  Company,  whidi 
bonds  had  been  signed  and  sealed,  but  not 
certified  by  the  trustee,  because  of  delay  in 
recording  the  trust  deed  in  all  the  counties 
of  the  State  into  which  the  road  had  been 
actually  built ;  that  the  Texas  Company,  find- 
ing itself  in  great  financial  embarrassment, 
ana  requiring  pecuniary  assistance,  and  being 
already  indebted  to  the  Houston  and  Texas 
Central  Railway  Company  in  a  very  lar^ 
amount,  obtained  further  advances  from  the 
latter  company,  making,**  with  amounts  there- 
tofore loan^  to  it"  by  the  Houston  Company, 
a  total  indebtedness  mm  the  Texas  Company 
to  the  Houston  Company  of  t761,902.04 ;  that 
for  the  security  of  '^said  advances  then  and 
theretofore  made  by  said  Houston  and  Texas 
Central  Railway  Company  to  said  Texas 
Central  Railway  Company,"  the  Texas  Com- 
pany, on  the  ifrst  of  November,  1884,  made 
and  executed  its  sixteen  certain  promissory 
notes,  fifteen  thereof  for  the  sum  of  $50,000 
each,  and  one  thereof  for  the  sum  of 
$11,992.04,  and  for  the  security  of  said  six- 
teen notes  the  Texas  Company  pledged  to  the 
Houston  Company  all  the  **  general -mortgage 
bonds"  which  it  was  authonzed  to  issue  tor 
the  length  of  road  already  built  by  it ;  that 
all  of  tne  notes  were  dated  November  1, 
1884,  and  all  due  on  demand,  but  the  Texas 
Company,  though  requested,  had  refused  and 

1174]  failed  to  pay  tte  same :  that  in  order  to  make 
the  pledge  of  the  bonds,  which  were  not  yet 
countersigned  and  certified  by  the  trustee, 
the  Texas  Company  issued  and  delivered  to 
the  Houston  Company  its  certificates,  obli- 
gating itself  to  deliver  the  bonds  as  soon  as 
executed  and  signed  by  the  trustee ;  that  the 
Houston  Company  pledged  said  notes  and 
certificates  to  complainant,  as  part  security 
for  an  indebtedness  exceeding  one  million  ot 
dollars  due  by  the  Houston  Company  to  com- 
plainant, and  complainant  Is  now  the  holder, 
as  pledgee,  of  all  of  the  notes  and  certificates ; 
that  the  deed  of  trust,  with  the  certificates, 
constituted  a  full,  complete  and  perfect 
equitable  moctgmgo  and  lien  upon  the  rail- 
way and  the  property  therein  described ;  that 


the  advances  by  the  Houston  Company  to  the 
Texas  Company  were  made  at  vaiious  times 
for  taxes,  fuel,  supplies,  labor,  repairs,  oper- 
ating and  managing  expenses,  proper  equip- 
ment, useful  improvements  ana  otner  neces- 
sary expenditure  by  which  the  Texas  Com- 
pany's railway  had  been  kept  in  nmning 
order,  and  its  business  and  improvements 
increased,  and  thereby  rendered  more  ben- 
eficial to  the  bondholders  and  to  all  other 
creditors  of  the  Texas  Company;  that  the 
indebtedness  was  contracted  by  the  defendant 
upon  the  consideration  of  its  promise  to  pay 
the  same  out  of  the  earnings  of  its  railway, 
and  the  same  was  and  is,  in  equity  and  good 
conscience,  a  fint  lien  upon  the  income  and 
property  of  said  railway,  but  the  defendant, 
instead  of  paying  the  debt  out  of  the  earn- 
ings of  said  railway,  had  failed  to  pay  any 
part  of  it,  and  had  used  a  large  amount,  at 
least  $500,000,  of  said  earnings,  during  the 
years  1882,  1888  and  1884.  for  the  payment 
of  coupons  upon  its  first- mortgage  bonds, 
although  the  holders  of  such  coupons  were 
only  entitled  to  receive  payment  thereof  after 
the  defendant  had  paid  the  complainant  the 
amounts  advanced  and  expended  in  the  man> 
ner  and  for  the  purposes  in  the  bill  set  forth ; 
that  unless  the  relief  sought  is  obtained,  the 
certificates  which  complainant  holds,  and  the- 
bonds  when  issued,  will  be  greatly  depre- 
ciated in  value,  and  any  effort  to  foreclose 
complainant's  pledge  would  result  in  im-  .-,.k« 
posing  a  debt  of  $2,286,000  upon  said  de-  l^^^ 
fendant  without  any  adequate  relief  to  com- 
plainant, and  defendant  has  no  property  upon 
which  to  levy  an  execution  save  and  except 
the  properties  mortgaged,  and  the  sale  of  the 
property  would  be  ineffectual  by  reason  of 
the  uncertainty  as  to  the  rights  which  would 
be  acquired  by  the  purchaser ;  that  the  Texas. 
Company  is  in  embarrassed  circumstances, 
the  pay-rolls  for  January  and  February,  1885, 
are  unpaid  and  tJiose  for  March  will  not  be- 
paid,  and  the  Company  will  default  upoik 
Uie  interest  of  its  bonds  due  May  1 ;  that  it 
has  no  money  in  its  treasury  and  no  credit 
upon  whidi  to  raise  it ;  that  it  has  no  sup- 
plies; Uiat  many  suits  are  pending  against 
It  whidi  will  ripen  into  judgments  for  large 
amounts  of  money;  that  the  receipts  have 
been  growing  less  and  there  is  no  hope  of 
their  increase  in  the  immediate  future ;  that 
the  road  runs  through  a  new  and  undevelopetl 
country  in  which  great  financial  depression 
exists  at  the  present  time,  *'and  that  unless 
said  railway  be  administered  in  such  a  man- 
ner as  to  maintain  it  with  unimpaired 
efllciency  during  this  period  of  depression, 
its  assets  will  be  sacrificed  without  any 
adequate  benefit  to  any  of  its  creditors ;"  th:it 
the  financial  embarrassments  of  the  Texnn 
Company  are  aggravated  bv  the  fact  that  ii 
was  originally  built  as  relying  on  businesn 
connections  with  the  Houston  Company : 
that  it  has  always  been  managed  and  operated 
in  connection  with  the  latter ;  that  it  has  uu 
round-houses  or  repair  shops,  and  its  main- 
tenance and  tnu^portation  business  has 
always,  until  recently^  been  conducted  en 
tirely  by  the  officers  of  the  operating  depart 
ment  of  the  Houston  Company  without  any 
additional  expense  to  the  Texas  Company. 
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bat  that  the  Houston  Companj  has  lately 
been  placed  In  the  bands  ox  recefyers  bj  the 
order  of  the  United  States  Circuit  Court  for 
the  Fifth  Judicial  Circuit  and  Eastern  Dis- 
trict  of  Texas  in  a  suit  entitled  **  Th$  SnUhern 
DewhpmerU  Cbmpanif  t.  l%e  EomiUm  and 
Ttxoi  CeninU  SaUwam  (kmpanif^*  and  the 
result  of  said  reoeiTeiship  has  been  to  deprive 
the  Texas  CompanT  of  its  tcfnemt  operating 
officers  and  of  the  oeneflt  of  the  harmonious 
business  relations  formerlr  existing  with  the 
Houston  Companj,  and  the  intercbpendenoe 
of  said  two  railways  upon  each  other  has 
been  such  that  it  is  to  the  vital  interests  of 
(176  J  both  companies  that  that  interdependence 
should  be  maintained ;  that  the  Houston  Com- 
panT  owns  orer  one  third  of  the  capital 
stock  of  the  Texas  Companj,  and  the  Hous- 
ton Companj  is  also  obligated  for  the  in- 
debtedness of  $7ei,998.0i,  pledged  bj  It  to 
complainant,  and  it  is  of  ritaT  importance 
to  both  of  said  roads  that  the  management 
of  the  two  should  be  under  one  common  head. 
Complainant  prayed  for  the  appointment  of 
one  or  more  recefyers  of  the  propertj  of  the 
defendant  and  for  a  decree  for  the  pajment 
and  satisfaction  of  its  claims  out  of  toe  renta» 
reyenues,  issues  and  profits  coming  to  the  re- 
oeiyers.  Copies  of  the  deeds  of  trust  from 
the  Texas  Central  Railwaj  Companj  to  the 
Farmers'  Loan  and  Trust  Companj  of  Sep- 
tember 15.  1879.  and  of  Ifaj  16,  1881,  and 
of  that  to  the  Metropolitan  Trust  Companj  of 
October  1,  1884,  were  attached  to  the  bill. 
On  the  4th  of  April,  1885,  the  receiyers  of 
the  Houston  Companj  were  appointed  receiy- 
ers of  the  Texas  Companj.  Um  Texas  Com- 
panj appearing  and  submitting  the  motion 
for  such  action  of  the  court  as  mijrht  seem 
Just  and  eouitable.    On  the  9d  of  Haj  com- 

Klainant  filed  its  amended  and  supplemental 
ill  against  the  Farmers'  Loan  and  Trust 
Companj.  trustee,  and  the  Metropolitan 
Trust  Companj,  trustee,  as  well  as  the  Texas 
Central  Railwaj  Companj,  which  recapitu- 
lated the  ayerments  of  the  original  bill  and 
insisted  that  the  indebtedness  el  $762,000  was 
an  equitable  lien  upon  all  tiie  propertj  of 
the  Kailwaj  Companj,  and  entitled  to  be 
paid,  in  case  of  sale,  out  of  the  proceeds  of 
such  sale,  before  anj  mooej  is  paid  to  the 
holders  of  the  said  mortgage  bonds ;  that  the 
indebtedness  should  have  neen  paid  bj  the 
Railwaj  Companj  out  of  its  annual  ean&ngs, 
which  were  sufficient  fdr  that  purpose,  but 
Instead  of  pajing  the  debu  incurred  for  labor, 
material,  oetterments  and  senrices  necessarj 
lo  the  operation  of  the  railwaj,  and  to  keep 
the  same  in  proper  condition  of  repair  and 
running  order,  the  defendant  Railway  Com- 
panj expended  its  reyenues  in  pajIng  the 
Interest  on  the  mortffaffe  bonds,  leaying  the 
complainant  and  ouers  similarlj  situated 
unpaid,  and  thej  are  entitled,  in  equitj  and 
good  oonscienoa,  to  stand  in  the  place  and 
stead  of  said  mortgage  creditors  for  the 
( ITf]  amounts  the  latter  haye  respectiyel j  reoelyed, 
and  to  haye  their  claims  satisfied  out  of  the 
piupeitj  of  the  Railwaj  Companj  or  out 
of  the  proceeds  of  anj  sale  thereof.  The 
bill  ptayed,  among  other  things,  fbr  a  deciee 
of  l(sn  Dj  reason  of  the  oertlficatea.  an  ao- 
ooontlng,  a  sale  of  the  propertj,lf 


and  the  pajment  of  the  amounts  decreed  t» 
be  due  tlM  complainant,  out  of  the  proceeds, 
in  preference  to  anj  amounts  due  on  th» 
mortgage  bonds,  etc. 

The  Texas  Companj  answered,  admitting 
In  general  the  allegations  of  the  bill,  but 
submitting  to  the  court  that  the  bill  was  des- 
titute of  equitj. 

The  Metropolitan  Trust  Companj  filed 
Ita  answer  August  17,  1885,  admitting  the 
allegations  in  respect  to  the  mortgage  exe- 
cuted to  it  as  trustee  on  October  1,  1884,  and 
that  It  refused  to  certify  bonds  thereunder 
until  the  completion  of  tne  recording  of  the 
mortgage.  Toe  Farmers'  Loan  and  Trust 
Companj  answered  September  84.  1885,  and 
denied,  on  information  and  belief.  Uie  alle- 
gations of  the  bill  in  respect  to  the  adyance* 
Dj  the  Houston  CompanjL  to  the  Texas  Com- 
pany, and  also  that  the  Indebtedness  stated 
In  the  bill  was  a  first  lien  upon  the  income 
or  propertj  of  the  Texss  Companj,  and 
ayerred  that,  If  anj  adyances  were  made, 
they  were  pajments  which,  in  equitj.  should 
be  Imputed  to  complainant ;  that  the  Houston 
Company  and  the  complainant  are  the  owners 
of  the  Texas  Companj  and  of  its  property, 
holding  the  same  as  a  mere  appendage  to  the 
Houston  Road,  and  the  mortgages  executed 
bj  the  Texas  Companj  were  in  fact  mortgages 
procured  to  be  made  by  the  oartles  controlling 
the  complainant  and  the  Houston  Companj ; 
and,  in  yarious  ayermenta.  recited  the  facts 
and  circumstances  attending  the  formation 
of  the  Morgan  Companj,  Its  ownership  of 
the  Houston  Companj,  and  the  creation  of 
the  Texas  Companj,  and  of  the  Southern 
Deyelopment  Companj,  upon  whose  appli- 
cation receiyers  hsd  been  appointed  for  the 
Houston  Company  in  the  suit  referred  to  in 
complsinant's  bill ;  it  alleged  that  the  com- 
plainant in  that  suit  and  in  this  represented 
practicallj  and  substantial Ij  the  same  in- 
terests, the  two  complainant  corporations  be- 
ing owned  and  controlled  bj  the  same  per- 
sons, and  that  all  the  proceedings  and  acts 
of  the  defendant,  the  Texas  Companj,  from 
its  organization,  are.  In  fact  and  law.  those 
of  the  complainant,  and  to  be  equitably  im- 
puted to  the  complainant :  and  It  denied  that 
the  Texas  Companj  had  used  its  earnings  for 
making  pajment  of  coupons  upon  Its  first- 
mortgage  bonds,  and  which  the  nolders  were 
not  entitled  to  receiye,  and  sssfrted  that  the 
bill,  as  framed,  was  open  to  demurrer  for 
reasons  giyen. 

Subsequent!  J,  the  Farmers'  Loan  and  Trust 
Company,  upon  leaye  dulj  granted,  filed  its 
cross- bin  In  the  cause  jWlu*t  complainant 
and  its  co-defendants.  Tnls  set  up  the  mort- 
gajfes  uid  ayerred  that  the  mortgagor  had 
fiuled  to  paj  the  Interest  on  all  the  bonds  se- 
cured l^  the  mortgages  respectlyely,  which 
became  due  and  pajable  Maj  1,  IM,  and 
all  Interest  since  that  date ;  that  payment  of 
such  Interest  had  been  duly  demanoed  ;  that 
said  defiuUt  had  oontinued  slx^  dajs  after 
such  demand,  and  thereupon  tne  principal 
of  all  the  bonds  was  and  had  become  Imme- 
diatelj  due  and  pajable:  that  the  lien  of  the 
deed  of  trust  to  the  Metropolitan  Company 
was  subsequent  and  subsidlarj  to  the  lien  of 
the  trust  desdi  or  mortgages  made  to 
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plainant ;  and  that,  if  the  claim  of  the  Mor- 
fi;an  Companj,  as  set  forth  in  its  bill,  was  a 
Tien  at  all  on  the  property,  it  was  subject 
«nd  inferior  to  the  liens  ox  the  mortgages  to 
4x>mplainant.  The  bill  alleged  the  insolv- 
ency of  the  Texas  Oompanj,  and  the  insuffi- 
ciency of  its  net  earning  to  pay  the  floating 
•debt  and  discharge  the  interest  on  the  mort- 
age bonds,  and  concluded  with  the  usual 
prayers  for  the  appointment  of  a  receiver,  an 
injunction  and  an  account  of  the  bonds  and 
the  amounts  due  the  holders ;  and  for  a  de* 
cree  that  the  amoimts  so  found  due  shall  con- 
stitute a  first  lien  on  tiie  property ;  that  the 
Railway  Company  pay  into  court  the  amount 
found  aue.  together  with  costs ;  and  that,  in 
default  ofsucn  payment,  the  property  and 
Atmchises  of  the  Kailway  Company  be  sold ; 
and  for  judgment  for  any  deficiency.  The 
fourteenth  paragraphof  this  cross-bill  averred 
that  the  Texas  Company  had  niade  default 
upon  the  first  deed  of  trust  held  by  it,  by 
failing  to  pay  the  interest  on  the  bonds 
which  became  due  and  payable  on  the  first 
day  of  May,  1886 ;  that  payment  of  such  in- 
terest had  been  duly  demanded,  *'and  said 
default  bad  continued  sixty  days  after  such 
demand  f  and  that  ''thereupon  the  principal 
of  the  said  bonds  secured  by  said  last-men- 
tioned mortgage  or  deed  of  trust  is  and  has 
become  immediately  due  and  payable,  and 
the  same  and  all  said  interest  so  in  arrears 
as  aforesaid  remains  still  due  and  unpaid.  * 
Paragraph  fifteen  made  the  same  averments 
as  to  the  second  mortgage  held  by  the  cross- 
complainant. 

The  Texas  Company,  in  its  answer,  ad- 
mitted the  allegations  of  the  bill  of  the  Farm- 
ers' Loan  and  Trust  Company  as  to  the  exe- 
cution of  the  mortgages,  and  admitted  the 


fourteenth  paragraph  of  the  bill  to  bo  true. 
except  that  it  set  up,  by  way  of  explanation, 
that  its  roads  and  property  were  placed  in 
the  hands  of  receivers  on  May  14,  1885,  on 
the  bill  filed  by  the  Morgan  Company.  It 
admitted  the  allegation  in  the  fifteenth  para- 
graph to  be  true,  as  stated. 

Tne  Morgan  Company,  in  its  answer,  reit- 
erated all  the  averments  in  its  original  and 
amended  bills,  and  claimed  that  it  had  a  lien 
upon  the  proper^  of  the  Texas  Companjr, 
and  that,  in  any  loreclosuie  proceedings,  it 
was  entitled  to  be  paid  out  of  the  proceeds 
of  sale  by  preference  over  the  mortgage  cred- 
itors. It  admitted  l^t  the  matters  set  forth 
in  the  fourteenth  and  fifteenth  paragraphs  of 
the  cross-bill  were  true.        • ; 

The  Metropolitan  Company  admitted  the 
allegations  of  the  cross-bill  respecting  the 
mortgage  executed  to  it,  as  trustee,  by  the 
Railway  Company,  in  October,  1884,  and 
alleged  that  no  bonds  had,  to  its  knowledge 
or  belief,  been  issued  secured  by  the  lien  of 
the  said  mortgage. 

Replications  wen  filed  and  proofii  were 
taken. 

Evidence  was  given  of  the  issuing  of  the 
bonds  under  the  two  mortgages  to  the  Farm- 
ers'Loan  and  Trust  Company,  and  of  a  request 
to  that  Company  for  the  institution  of  pro- 
ceedings to  foreclose  the  trust  deeds,  but  not 
on  behalf  of  the  holders  of  seventy-five  per 
cent  of  the  bonds  of  either  issue.  The  three 
trust  deeds  or  mortgages  referred  to  in  the 
original  bill,  the  sixteen  notes,  anumntlng 
to  $761,993.04,  and  the  certificates  of  the 
Texas  Company,  were  also  put  in  evidence, 
and  a  statement  from  the  books  ol  the  Texas 
Company,  as  follows: 


**  Texas  Oentral  Ballwaj  Gompanj. 

**fiCat«iiMntof<7ro«Airfilii0i,fl!aq>en«0  ofOpmOUm  and  Charffea  aoaHui  Inecmefnm  OammmeemnH 

cf  OperaUonto  Sept  90^  18SL,  fneltiatoe. 


To  000.81,1880... 
••  ••     1881... 

••  ••      1888... 

••  ••     1888... 

•*  8ept  80, 1884... 


Total. 


Gross 

earnlngi. 


108,778  78 
247,707  08 
208,887  82 
280,288  46 
210312  78 


Operating 
expenses. 


78,800  25 
118,428  88 

248310  73 
177302  88 


$1,068,048  88i       774307  481 


78  87 

8.806  24 

0,026  79 

18,440  82 

14387  40 


Interest  other  than  on  bonded  deht. 
Total  dellottaw— ■>« 


41,067  42 


Interest  on 

bonded 

debt. 


64380  00 
140,876  00 
218,680  00 
287360  00 
287300  00 


00 


Total 

oharge  against 

tnoome. 


120,880  88 
260,906  07 
886,206  68 
489,68106 
420,610  28 


1«706340S4 


DaflcOi 


28,91818 

12,108  06 

180,816  20 

209,418  00 

810387  60 


848,100  61 
70308  86 


$718306  88 
70,088  86 


048408  61** 


) 


The  Morgan  Company  called  as  a  witness 
J:.  W.  Cave,  treasurer  for  the  receivers,  and 
treasurer  for  the  Texas  Company  in  1880, 
1881,  1862,  1888  and  1884,  and  also  of  the 
Houston  Company,  and  produced  the  resolu- 
tion of  the  directors  of  the  Houston  Com- 
pany of  December  1,  1884,  pledging  the 
uotM  and  certificates  to  the  Morean  Company, 
«nd  the  receipt  of  the  latter  tnerefor.  mi, 
Oave  testified  that  the  notes  were  given  by 
the  Texas  Company  to  the  Houston  Company 
In  settlement  of  the  indebtedness  of  the  for- 
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mer  to  the  latter,  which  arose  from  cash 
advances  and  payments  made  by  the  Houston 
Company  for  the  benefit  of  the  Texas  Com- 
pany ;  that  the  account  between  the  Houston 
Company  and  the  Texas  Company  was  ad- 

Iusted  and  closed  about  the  last  of  October, 
884 ;  tiiat  there  was  no  year  during  the  five 
years  mentioned  when  uie  Texas  Company 
earned  enough  to  pay  its  operating  expenses 
and  fixed  charges,  including  taxes ;  that  the 
funds  advanced  were  used  in  paying  the 
operating  expenses  of  the  Texas    Company 
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for  material  and  toppliea,  for  maintenanoa 
and  sach  things  as  bad  lo  be  done  to  improTS 
or  keep  tbe  property  up,  and  some  portion 
of  it  maj  baw  been  applied  to  tbe  main- 
tenance of  its  security  by  tbe  parment  of 
interest  on  its  bonds ;  that  some  at  the  money 
necessarily  went  for  that,  because  whatever 

f  tail    money  was  used  by  the  Company  out  of  its 

*>  ''  own  gross  earnings  from  its  general  business, 
for  the  payment  of  interest,  left  a  deficit  in 
its  operating  expenses  and  maintenance, 
which  had  to  be  covered  by  advances ;  that 
the  officers  of  the  Houston  Company  and  of 
tbe  Texas  Company  were  practically  tbe 
same ;  that  no  salary  was  paia  to  the  officers 
of  the  Texas  Ccnnpany.  which  was  organized 
in  the  interest  of  the  Houston  Company; 
that  the  Houston  Company  owned  about  two 
fifths  of  the  Texas  Company's  stock  and  the 
Morgan  Company  tbe  otner  three  fifths ;  that 
the  directors  ox  the  two  companies  were 
mainly  the  same,  and  the  Morgan  Company 
ownea  a  majority  of  the  stock  of  the  Houston 
Oompany ;  that  the  bonds  that  were  issued 
under  the  mortgage  to  the  FUmers'  Loan  and 
Trust  Company  were  negotiated  by  the  presi- 
dent of  the  Houston  Company ;  that  the  Texas 
Company  was  practically  a  part  of  the  Hous- 
ton Company,  and  the  latter  company  col- 
lecAed  its  revenues  and  accounts;  tbiat  the 
money  was  disbursed  from  the  moners  that 
were  collected,  and  only  as  the  deficit  arose 
and  increased  were  the  advances  made'by  the 
Houston  Company ;  that  tbe  road  was  operated 
practically  as  a  di  vision  of  the  Houston  Com- 
pany ;  that  the  officers  of  the  Houston  Com- 
pany acted  as  officers  of  the  Texas  Company ; 
that  the  revenues  came  in  and  went  into  ac- 
counts, and  then  those  accounts  went  onto  the 
books  of  the  Texas  Company  where  matters 
were  not  kept  direct ;  that  the  earnings  went 
into  the  books  of  tbe  Houston  Company, 
and,  when  tbe  Texas  Companvffot  into  debt, 
tbe  executive  officers  of  the  Houston  Com- 
pany advanced  the  money ;  that  tbey  were 
authorized  to  advance  it  and  tbe  debts  of 
the  Texas  Company  were  paid ;  that  the  Hous- 
ton Company  collected  all  the  earnings  of 
the  Texas  Company,  and  when  the  latter  was 
short  it  received  help ;  that  that  was  tbe  way 
this  balance  of  nearly  |762,000  arose,  it  being 
the  balance  of  running  account  beginning 
from  the  time  the  road  coounenoed  to  be 
operated  as  a  road ;  that,  when  the  settlement 
was  made  upon  which  tlMse  notes  were  issued, 
the  account  was  brought  down  to  date,  in- 
terest calculated  bj  tSb  auditor  of  the  Hous- 
ton Company,  understood  and  acknowledged, 
and  a  oalance  of  interest  stmck,  and  the 

flSS]     balance  found  to  be  asstated.  about  $708,000; 

^^  *  that  interest  was  computed  an  both  sides; 
that  there  was  a  continual  running  account ; 
that  when  the  Texas  Company  had  funds  and 
balances,  it  paid  the  interest  on  the  bonds, 
and  did  not  have  to  call  on  tbe  Houston  Com- 
pany for  funds,  and  whenever  it  did  not  have 
runas,  as  in  the  matter  of  interest  or  as  in 
other  matters,  whatever  balance  was  needed 
was  supplied,  but  the  Texas  Company's  cou- 
pons were  paid  by  Cisco  d  Son  upon  separate 
scoount,  that  firm  being  the  fiscal  agent  of 
both  roads. 
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The  following  are  questions  to  and  answsn 
of  the  witness: 

**  Q.  The  aocruing  funds,  the  income  of  the 
Central  Company,  was  there  any  special  use 
of  its  own  funds,  of  its  own  earnings,  to- 
wards paying  running  expenses  rather  than 
interest,  or  towards  paying  interest  rather 
than  running  expenses,  or  was  that  all  a 
matter  of  running  account T 

**A.  It  was  all  in  one  account,  so  fiv  as 
the  account  of  the  Houston  and  Texas  Cen- 
tral Railway  Company  was  concerned,  and 
whether  the  advances  were  made  for  one 
purpose  or  another  they  were  charged  so  much 
cash ;  but  the  Texas  Central  Railway  Com- 
pany, of  course,  took  cognizance  of  what  it 
was  used  for. 

"  O.  So  that  whenever  it  was  behindhand 
on  its  current^indebtedness  and  needed  money 
the  Houston  and  Texas  Central  Railway  Com- 
pany paid  it,  and  when  it  came  to  pay  in- 
terest and  did  not  have  funds,  the  Houston 

and  Texas  Central  Railway  Company  paid 
it?  ^  ^   r- 

'^A,  The  Houston  and  Texas  Central  Rail- 
way Company  let  it  have  th^  money.* 

On  tbe  1901  of  April,  1887,  the  circuit 
court  entered  ite  decree.  The  decree  finds 
the  execution  and  delivery  to  the  Farmers' 
Loan  and  Trust  Company  of  the  two  mort- 
gages of  September  15,  1879,  and  May  16, 
1881,  and  of  the  mortgage  of  the  first  osy  or 
October,  1884,  to  the  Metropolitan  lYust 
Company;  that  tbe  liens  and  claims  of  the 
Metropolitan  Company  and  tbe  beneficiaries 
under  ite  trust  are  In  all  respecU  subsequent, 
subsidiary  and  Junior  to  the  righte  and 
equities  of  the  Farmers'  Company  and  ite 
boieficiaries,  both  of  the  mortgages  to  the 
Farmers'  Company  being  prior  liens  to 
the  mortgage  to  the  Metropolitan  Company, 
tbe  first  as  to  the  property  therein  desaibed 
and  the  second  as  to  the  entire  property  of 
the  defendant,  the  Texas  Company ;  that  the 
Morsan  Ccnnpany  has  an  equitoble  lien  upoo 
all  Uie  propeSr^of  the  Texas  Company  to  the 
amount  of  |761,iKK9.04,  with  interest  from 
November  1,  1884,  said  lien,  however,  bein^ 
Junior  and  subordinate  in  sll  respecte  to  tha 
liens  nnder  tbe  noortgage  deeds  of  trust  to  the 
Farmers'  Company ;  that  in  each  of  the  mort- 

Sges  it  is  provided  that  in  case  the  Texas 
mpany,  defendant,  shall  fall  to  pay  any 
of  the  interest  on  any  of  the  bonds  due  und«r 
the  mortgage  at  any  time  when  tbe  same  may 
become  due  and  payable,  and  said  default 
shall  continue  sixty  days  after  said  demand, 
then  and  thereupon  the  principal  of  all  of 
the  said  bonds  shall  become  immediately  due 
and  payable ;  that  the  Texas  Company  was 
on  May  1,  1885,  and  still  is,  insolvent  and 
unable  to  meet  or  pay  ite  obligations,  in* 
dudinff  the  coupons  issued  on  ite  bonds 
secured  by  the  said  mortgages  to  the  Farmers' 
Company  and  maturing  upon  that  date,  and 
that  it  wholly  Uiled  to  pay  the  nme,  and 
nuuie  default  in  tbe  payment  of  all  the  oou* 
pons  upon  said  bonds,  and  has  not  paid  any 
of  the  aaid  coupons  which  fell  due  JsortmbA 
1,  1885,  or  May  1,  1886,  nor  any  coupons 
which  matured  since  that  date ;  thix  payment 
of  said  interest  has  besn  duly  damandrd  and 
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said  default  bai  continued  sixty  davs  after 
such  demnnd ;  and  that  the  principal  of  all 
the  bonds  under  both  mortgages  is  and  has 
become  immediately  due  and  payable.  It 
finds  the  amount  of  principal  and  interest 
due  on  both  sets  of  bonds,  and  that  by  reason 
of  the  default  of  the  Texas  Company  to  pay 
the  interest  and  any  of  it,  and  by  reason  of 
other  matters  and  things  hereinabove  alleged, 
the  conditions  of  the  mortgaires  and  of  each 
of  them  held  by  the  Farmers'  Company  have 
been  broken,  and  the  said  mortgages  and 
deeds  of  trust,  and  both  of  them,  have  become 
absolute,  and  the  trustee  is  entitled  to  a  de- 
cree for  the  sale  of  all  the  mortgaged  prop- 
erty to  satisfy  the  principal  ana  interest  of 
the  said  bonas ;  and  the  decree  then  orders, 
adjudges  and  decrees  that  the  principal  sums 
have  become  due  and  payable,  and  that  un- 
less the  defendant,  tne  Texas  Company, 
shall  within  ten  days  pay  into  court  the  sum 
found  due  with  interest,  and  an  amount 
sufficient  to  defrav  the  costs,  the  equity  of 
redemption  of  said  defendant  and  oi  all  the 
parties  to  the  suit,  and  of  all  the  holders  of 
Donds  or  other  claims  secured  by  the  mort- 
gage to  the  Metropolitan  Company,  in  or  to 
the  mortgage  property,  shall  oe  barred  and 
foreclosed,  and  the  mortgage  premises  and 
property  ^11  be  sold  to  the  highest  bidder 
for  cash,  as  provided.  It  further  orders, 
among  other  things,  that  in  case  the  amount 
of  the  bid  shall  be  more  than  sufficient  to  pay 
the  sums  and  amounts  found  and  adiudged  to 
the  Farmers'  Company,  the  overplus  shall 
be  applied  to  the  payment  of  the  sums 
decreed  to  be  due  to  tne  Moigan  Company ; 
and  provides  for  deficiency  (Screes  in  fovor 
of  the  Farmers'  Company  and  the  Morgan 
Company. 

From  this  decree  separate  appeals  were 
prosecuted  by  the  Morgan  Company  and  ihe 
Texas  Company.  On  behalf  of  the  Morgan 
Company  it  is  insisted  that  the  court  eired  in 
adjudging  that  Its  claim  was  not  in  equity 
a  lien  ana  charge  upon  the  property  m  the 
Texas  Company,  prior  and  superior  in  right 
to  the  lien  of  the  mortgages  of  the  Farmers* 
Company,  and  justly  entitled  to  be  paid  out 
of  the  proceeds  of  the  sale  of  the  property  in 
preference  to  the  mortgage  bonds,  and  in 
mntine  leave  to  the  Farmers'  Company  to 
file  the  bill  of  complaint  for  the  foreclosure 
of  the  mortgages,  and  rendering  a  decree 
thereon ;  and  that,  if  it  had  juriMiction  to 
entertain  the  bill  of  the  Farmers'  Company, 
then  it  erred  in  proceeding  to  a  decree  for 
foreclosure  and  sale  to  pay  the  principal  of 
the  bonds  upon  a  default  in  the  payment  of 
interest,  without  averrinff  and  proving  that 
the  bill  had  been  filed  for  that  purpose  by 
the  request  of  the  holders  of  seventy -five  per 
cent  in  amount  of  the  outstanding  bonds. 

On  behalf  of  the  Texas  Company  errors  are 
assigned  to  the  action  of  the  court  in  enter- 
taining the  bill  of  the  Farmers'  Company  and 
rendering  the  decree  of  forecloeure  ana  sale 
thereon,  and  also  in  adiudffing  the  principal 
mms  of  the  bonds  to  be  due  and  payable, 
and  in  decreeing  f<»eclo6ure  and  sale  without 
proof  of  a  request  to  the  trustee,  by  the  holders 
of  seventy-five  per  cent  In  amount  of  the 
bonds*  to  fofecloee. 


Mr,  J.  Hnblej  Ashton*  for  the  Railroad 
and  Steamship  Company,  appellant: 

The  claim  of  the  Morgan  Company  consti- 
tutes, in  equity,  a  lien  and  charge  upon  tb« 
property  of  the  defendant  RaUway  Company, 
prior  and  superior  in  right  to  the  lien  of  the 
mortgages  to  the  Fanners'  Loan  and  Trust 
Company. 

Fotdick  y.  8chaU,  99  U.  S.  285  (25:  889); 
ffal^  v.  Fro$L  Id.  892  (419);  MUtevherger  v. 
Logangpari'U.  d  8,  W,  R  Co.  106  U.  8.  811 
(27:  lk6);  Uhi<m  Trust  Co.  v.  Souther,  107  U. 
8.  594  (27:  489);  Union  Trust  Co.  v.  Walker 
Id.  596  (490);  Bumham  y.  Bowen,  111  U.  8. 
776  (28:  596):  Union  Trust  Co.  v.  Illinois  Mid- 
land B.Co.  117U.8. 457(29:971);  PoHery.PUts- 
burg  B.  8.  Co.  120  U.  8.  649  (80:  880):  Pitnn 
v.  Calhoun,  121  U.  8.  251  (80:  915);  Sags  v 
Memphis  dt  L.  B.  Co.  125  U.  8.  861  (81:  694); 
St.  Louis,  A.  dt  T.  H.  R.  Co.  v.  Cleveland.  C, 
a  d  2.  R.  Co.  Id.  676  (838);  Union  Trust  Co. 
v.  Morrison,  Id.  591,  609,  612  (825,  830,  831); 
Toledo,  D.dB.R  Co.  y.  Hamilton,  184  U.  S. 
802  (88:  905):  Biair  y.  St.  Louis,  H.  d  K.  IL 
Co.  22  Fed.  Rep.  474;  Farmers  L,  d  T.  Co.  v. 
Vieksburg  d  M.  R.  Co.  9d  Fed.  Rep.  779. 

The  mortgage  bondholders  of  a  raUroad  com- 
pany accept  their  security  with  the  knowledge 
that  the  company  is  under  an  obligation  to  the 
8tate  to  maintain  its  railroad  in  a  suitable  con- 
dition for  performing  the  public  service. 

Barton  v.  Barbour,  104  U.  8.  185  (26:  677); 
Union  Trust  Co.  v.  Illinois  Midland  R.  Co.  117 
U.  8.  454  (29:  970). 

The  holders  of  the  mortgage  bonds  are  inter- 
ested in  keeping  up  the  property  and  must  be 
deemed  to  assent  to  what  is  necessary  to  ac- 
complish that  object. 

Galveston,  H.  d  H.  R.  Co.  v.  Cowdrey,  78  U. 
8.  11  Wall  459  (20:  199);  QUman  v.  UlinoU 
d  M.  Teleg.  Co.  91  U.  8.  608  (28:  405);  Amer- 
iean Bridge  Co.  y.  Heiddbaeh,9^V.  a  798(24: 
14^ 

The  bonded  debt  incurred  for  the  purpose 
of  construction  and  equipment  is  but  another 
form  of  capital,  analogous  to  preferred  stock. 

Union  Pae.  R.  Co.  y.  United  States,  99  U.  & 
420  (25:  282). 

Equity  may  require  unsecured  claims  to  be 
paid  in  preference  to  mortm^e  bonds. 

Burnham  y.  Bowen.  Ill  uT  8.  776  (28:  596). 

A  court  of  equity  is  invested  with  a  iMge 
discretion  In  cases  of  this  character,  and  has 
Uie  right  to  extend  equitable  relief  to  those 
whose  action  and  money,  while  the  railroad 
was  in  operation,  inured  to  the  benefit  of  the 
bondholaers,  by  charging  the  mortgage  security 
with  the  payment  of  thehr  Just  cUima  in  the 
foreclosure  proceedings. 

Union  Trusi  Oo.  ▼.  Morrison,  126  U.  8.  591 
(81:  825). 

The  corporation  is  a  separate  legal  or  political 
person,  distinct  from  the  stockholders,  whose 
property  and  rishts  belong  to  the  legal  entity, 
the  artificial  bemg,  created  by  the  charter,  and 
not  to  the  individual  members. 

Bankof  Augusta y.  Earls, 88  U.  a  18 PeU 
587  aO:  807);  PuUman's  Palaes  Car  Oo.  y.  Mis- 
souH  I^te.  R.  Oo.  115  U.  8.  587  (29:  499);  For- 
tar  y.  P^tbwroB.  8.  Co.  120  U.  a  670(80:  888). 

A  stockholder  has  the  right  to  mi^e  these 
advances  for  the  protection  of  the  property  and 
business  of  the  company,  the  same  as  other 
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persoDs,  and  has  an  eqaitable  claim  to  relm- 
Dursement  out  of  the  proceeds  of  tbe  mortgage 
tecarity  in  preference  to  Uie  holders  of  the 
bonds. 

Twin-LUk  OQ  Co.  ▼.  Mofbury,  91  U.  8.  689 
(28:  880). 

Tbe  proper  time  for  filing  a  cross-bill,  where 
such  a  bill  is  necessary,  is  at  the  time  of  putting 
in  tlie  answer  to  the  original  suit. 

2  Daniell  Ch.  Pr.  1650. 

As*  an  original  bill,  the  court  below  had  no 
jurisdiction  to  entertain  the  cross-bDl,  as  the 
complainant,  the  Farmers*  Loan  and  Trust  Co., 
and  one  of  tbe  defendants,  the  Metropolitan 
Trust  Co.,  are  citizens  of  the  same  State. 

Brigham  t.  Luddinffton,  12  Blatchf.  241; 
Carpenter  v.  Talbot,  33  Fed.  Rep.  637. 

Jurisdiction  cannot  be  gained  even  by  con- 
sent of  parties;  and  where  a  suit  cannot  be  sus- 
tained between  the  complainant  and  each  of 
tbe  defendants,  tbe  court  has  no  jurisdiction. 

Stratcbridye  v.  Cvrtiss,  7  U.  8. 8  Cranch,  267 
(2:  436);  Susquehanna  d  W,  F.  /?.  d  C  Co.  v. 
Blatchford,  78  U.  8.  11  Wall.  172  (20: 179); 
Northern  Ind.  R,  Co  v.  Michigan  Cent,  R,  Co, 
66  D.  8.  16  How.  233  (14:  674);  Eom  r.  Lock- 
hart,  84  U.  S.  17  Wall.  670  (21:  657}. 

The  so-called  cross-bill  is  not  within  the  Ju- 
risdiction of  the  eircnit  court  by  virtue  of  its 
Jurisiliction  of  tbe  original  cause. 

Story,  Eq.  PL  889;  8?iietds  v.  Barrow,  68  U. 
8.  17  How.  146  (15:  162);  Ayree  v.  Carver,  Id. 
691  (179i;  Cron  ▼.  DeVatte,  68  U.  a  I  Wall.  14 
(17:  618);  Providence  Bubher  Co.  v.  Goodyear, 
76  U.  8.  9  Wall.  809  (19:  689). 

Tbe  judicial  power  of  the  United  States  must 
not  be  exerted  in  a  case  to  which  it  does  not  ex- 
tend, even  if  both  parties  desire  to  have  it  ez- 
erted 

Mansfield,  C  d  L.  M  B,  Co.  t.  8u>an,  111 
U.  8.  884  (28:  464). 

The  right  to  enforce  the  payment  of  tbe  debt 
was  to  attach  only  when  the  bondholders  re- 
quested the  trustee  to  proceed  to  foreclose  the 
mortgages  as  against  tbe  corpus  of  the  mort- 
gaged estate. 

Chicago,  D.  d  V.  R  Co.  ▼.  Fosdick,  106  U. 
8.  77  (27:  68). 

Mr.  Charles  H.  Tweed*  for  the  Texas 
Central  Railway  Company,  appellant: 

The  court  below  erred  in  granting  leave  to 
the  Farmers'  Loan  and  Trust  Company  to  file 
its  bill  for  the  foreclosure  of  tbe  mortgages  on 
the  property  of  the  appellant  as  a  cross-bill  in 
this  suit,  and  was  witnout  Jurisdiction  to  enter- 
tain the  bill  and  render  tbe  decree  of  foreclos- 
ure and  sale  herein,  in  accordance  with  its 
prayer. 

StratDbridge  v.  Curtiss,  7  U.  8.  8  Cranch.  267 
(2:  436);  Susquehanna  d  W.  V.  B.  d  C.  Co.  ▼. 
Matcliford,  78  U.  8.  11  Wall.  176  (20:  180); 
Brigham^.  Lvddington.  12Blatcbt  241;  Christ- 
mas V.  Bussell,  81  U.  8.  14  Wall  80  (20:  768). 

The  present  bill  cannot  be  said  to  be  a  true 
croes-biu. 

Shields  ▼.  Barrow,  68  U.  8. 17  How.  145  (16: 
162);  Ayres  ▼.  Carter,  Id.  691  (179);  Cross  ▼. 
IkValU,  68  U.  8.  1  WalL  14  (17:  618);  Proti^ 
denes  Rubber  Co.  ▼.  Goodyear,  76  U.  8.  9  Wall. 
809  (19:  689);  Ayers  ▼.  Chicago,  101  U.  8. 187 
(26:  840). 

The  principle  by  which  the  circuit  courts  are 
able  to  entertain  cross-bills  in  equi^,  without 
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regard  to  citizenship,  is    subject   to  limita- 
tions. 

Clarke  t.  Mathewson,  87  U.  8.  12  Pet  172  (9: 
1044);  Dunn  v.  Clarke,  88  U.  8.  8  Pet  1  (8: 
846);  First  Nat.  Bank  of  Alexandria  v.  Turn- 
bull,  88  U.  8.  16  Wall.  195(21:  297);  KHppen- 
doTfy.  Hyde,  110  U.  8.  286  (28:  148);  Sd^ek 
▼.  Peay,  1  Woolw.  184. 

Mr.  Herbert  B.  Tiu-ner*  for  the  Farmers' 
Loan  and  Trust  Company,  appellee: 

The  debt  of  the  onginaf  complainant  is  not 
of  such  a  nature  as  to  be  entitled  to  any  prefer- 
ences in  equity  to  tbe  lien  of  the  mort^ges. 

Miltenberger  v.  Logamport,  C.  d  sl  W.  R. 
Co.  106  U.  8. 280  (27: 117);  Union  Trust  Co.  v. 
Illinois  Midland  R  Co.  117  U.  8.  484  (29:  968); 
Porter  v.  Pittsburg  B.  8.  Co.  120  U.  8.  649  (80: 
8:^),  122  U.  8.  267  (30:  1210)^  Kneeland  v. 
American  L.  d  T.  Co.  186  U.  8.  89  (34:  879). 

There  is  no  question  as  to  the  jurisdiction.   ' 

2  Daniell,  Ch.  Pr.  and  PL  1648-1660;  Foster, 
Fed.  Pr.  §  170;  Mitf.  Ch.  PI.  (Tyler's  ed.)  178; 
Fidd  V.  Schiejfelin,  7  Johns.  Ch.  262,  2  N.  Y. 
Ch.  L.  ed.  284;  Pattison  v.  ffuU,  9  Cow.  747; 
Armstrong  v.  Pratt,  2  Wis.  299;  I/noenstein  v. 
Glidewell,  6  Dill.  826. 

If  the  court  has  jurisdiction  over  the  res  on 
filbijof  an  original  bill,  it  will  take  Jurisdiction 
of  bills  not  original  growing  out  of  the  first 
suit,  without  r^ard  to  tbe  citizenship  of  Uie 
parties  thereto. 

Clarke  v.  Maihewson,  87  U.  8.  12  Pet  164 
(9:  1041);  Jones  y.  Andrews,  77  U.  8.  10  Wall. 
m,  888  (19:  986,  986):  Pa^^fe  R.  Co.  v.  Mio^ 
souri  Pae.  R.  Co.  Ill  U.  8. 606(28:  498);  Free- 
man V.  Howe,  65  U.  8.  24  How.  450  (16:  749); 
Milwaukee  d  M.  R.  Co.  t.  Sautter,  69  U.  8.  2 
Wall.  609  (17:  886);  Krippendqrf  y.  Hyde,  110 
U.  8.  276  (28:  145):  Dewey  v.  West  Fairmount 
G.  C.  Co.  123  U.  8.  829  (81:  179);  Gumbel  v. 
Piikin,  124  U.  S.  181  (81:  874). 

It  is  immaterial  whether  the  cross-bill  be  re- 
garded as  a  cross-bill  proper,  an  original  bill  in 
the  nature  of  a  crossbill,  or  as  an  original  bill 

Ragland  ▼.  Broadnda,  29  Oratt  401;  Schenek 
▼.  Peay,  1  Woolw.  184. 


No  request  of  bondholders  was  necessary. 
Jones,  Corporate  Bonds  and  Mortg.  S885; 
Mercantile  Trust  Co.  ▼.  Missouri,  K.  dT.  R. 


Co.  86  Fed.  Rep.  221;  Central  iVust  Co.  v. 
Texas  d  St.  L.  R.  Co.  23  Fed.  Rep.  846;  Dow 
T.  Memphis  d  L.  R.  Co.  20  Fed.  Rep.  265. 

Mr.  Chitf  Justice  Fuller  delivered  the 
opinion  of  the  court : 

The  objection  that  tbe  Farmers'  Company 
could  not  proceed  to  a  foreclosure  and  sale  to 
pay  the  principal  as  well  as  the  interest  of 
the  bonds  upon  a  default  in  the  payment  of 
interest,  without  averring  and  proving  that 
the  bill  had  been  filed  for  that  purpose  by 
the  request  of  the  holders  of  seventy-five  per 
cent  in  amount  of  the  outstanding  bonds,  rests 
upon  the  language  of  the  conditions  of  the 
mortgages.  Each  of  them,  after  providing 
that  It  should  be  Toid  in  the  event  thai  the 
Railway  Company  should  pay  the  principal 
of  the  bonds  and  the  several  installments  of 
interest  as  they  became  due,  stipulated  a» 
follows : 

^'But  in  case  tbe  Texas  Oentnl  Railway 
Company  shall  fail  to  pay  the  principal,  or 
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any  part  theieof,  or  anj  of  the  interest  on 
any  of  the  said  bonds  at  any  time  when  the 
same  may  become  due  and  payable  according 
to  the  tenor  thereof,  and  if  the  said  default 
shall  continue  sixty  days  after  haying  been 
demanded,  then  and  thereupon  the  principal 
of  all  the  said  bonds  hereby  secured  shall  be 
and  become  immediately  due  and  payable, 
and  upon  the  request  of  the  holder  or*  hold- 
ers of  seyenty-flye  per  cent  of  said  bonds  then 
outstanding,  and  written  notice  of  said  re- 
quest being  seryed  on  the  New  York  agency 
of  the  party  of  the  first  part,  at  which  said 
bonds  and  coupons  are  made  payable,  the 
said  trustee  (who  may  act  by  its  president 
or  attorney) ,  or  its  successor  or  successors  in 
this  trust,  may  and  shall  take  actual  posses- 
sion (with  or  without  entry  or  foreclosure) 
of  said  railway  hereby  conyeyed,  and  of  all 
Ind  siuj^ular  the  said  mortgaged  property, 
and  shall  manage  and  operate  the  same  and 
reoeiye  all  the  income  and  profits  of  the 
[Ivlj  same,  together  with  all  the  books,  papers, 
records,  accounts  and  money  of  said  Rail- 
way Company,  first  defraying  out  of  the  same 
tlie  ezi>enses  of  the  road  and  its  needful  re- 
pairs and  the  management  of  said  trust,  and 
the  surplus  to  pay  the  interest  and  principal 
of  all  tne  bonds  issued  hereunder  which  may 
be  due  and  outstanding  and  hereby  secured 
pro  raUi;  and,  upon  the  request  of  the  holder 
or  holders  of  seyenty-fiye  per  cent  in  amount 
of  the  bonds  so  in  default  which  may  be  at 
any  time  outstanding  under  this  deed  of  trust, 
it  shall  be  the  duty  of  the  said  Farmers' 
Loan  and  Trust  Company  of  the  City  of  Kew 
York,  by  its  president  or  asent  duly  ap- 
pointed in  its  behalf,  to  foreclose  this  mort- 
gage or  deed  of  trust  and  sell  the  property 
herein  and  hereby  conyeyed,  at  the  City  of 
Houston,  Texas,  at  public  auction,  to  the 
highest  bidder  for  cash,  after  haying  giyen 
at  least  sixty  days'  notice  of  the  time,  place 
and  terms  of  sale  by  adyertisement  in  at 
least  two  daily  newspapers  published  in  the 
•  City  of  Houston,  and  two  daily  newspapers 
published  in  the  City  of  New  Yo^*  etc 

It  is  contended  on  behalf  of  the  appellants 
that  by  the  true  construction  of  the  foregoing 
conditions,  the  action  of  the  trustee  in  en- 
forcinff  the  stipulation  that,  upon  the  pre- 
scribea  default  in  the  payment  of  the  inter- 
est, the  principal  of  the  l!onds  should  become 
due,  if  so  far  subjected  to  the  wishes  of  the 
bondholders  that  the  trustee  is  without  right 
or  power  to  institute  proceedings  for  the  col- 
lection of  the  principal  sum  before  the  date 
of  payment  in  course,  by  foreclosure  and 
sale  upon  such  default  on  interest,  except 
upon  the  request  of  the  holders  of  seyenty- 
fiye  per  cent  in  amount  of  the  bonds  out- 
standing. We  do  not  agree  with  Uiis  yiew. 
Wheneyer  default  upon  the  interest  should 
continue  sixty  days  after  maturity.and  de- 
mand, then  and  tnereupon  it  was  declared 
that  the  principal  of  all  of  the  bonds  should 
be  and  become  immediately  due  and  payable, 
and  that  the  trustee,  upon  the  request  of  the 
holder  or  holders  of  seyenty-fiye  per  cent  of 
the  outstanding  bonds,  and  written  notice 
thereof  being  seryed  on  the  New  York  agency 
of  the  mortgagor,  where  the  bonds  and  cou- 
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pons  were  made  payable,  might  take  posses- 
sion  and  operate  the  road ;  and  upon  like  re* 
quest  it  was  made  the  duty  of  the  trustee  to 
foreclose  the  mortgage  and,  after  advertise- 
ment, sell  the  property  at  public  auction  to 
the  high^  bidder  for  cash.  Hence,  al- 
though, as  to  the  particular  form  of  fore- 
closure and  sale  at  public  auction  by  adyer- 
tisement, and  without  the  aid  of  the  court, 
the  proper  construction  would  be  that  that 
course  could  not  be  taken  without  the  rejquest 
prescribed,  this  not  only  did  not  limit  the 
power  of  the  trustee  to  proceed  by  applica-  [IM] 
tion  to  a  court  of  equity  to  foreclose,  but 
each  of  the  mortgages  contained  near  its 
close  the  following  clause:  *'It  is  hereby 
further  agreed  that  nothing  herein  contained 
shall  be  held  or  construed  to  prevent  or  in- 
terfere with  the  foreclosure  of  this  instru- 
ment, the  appointment  of  a  receiver,  or  any 
other  act  or  proceeding  appropriate  in  such 
cases,  by  any  court  oi  competent  jurisdic- 
tion.'' 

There  was  nothing  in  the  mortgages  which 
took  away  tiie  inheient  right  of  resort  to  the 
courts,  and  this  clause  did  not  impart  what 
existed  without  it,  but  its  insertion,  evidently 
out  of  abundant  caution,  made  it  perfectly 
clear  that  the  provisions  relied  on  by  appel- 
lants did  not  apply  to  foreclosure  by  bill  in 
equity,  but  to  the  cumulative  remedy  speci- 
fied. It  is  easy  to  see  why  taking  possession 
and  selling  without  the  intervention  of  the 
court  should  be  guarded  against,  and  the  trus- 
tee not  be  requ^ed  or  allowed  to  proceed  in 
that  summary  manner  except  on  the  request  of 
a  certain  percentage  of  the  holders  of  the 
bonds.  Such  proceedings  might  result  in  in- 
jury, which  could  not  be  pr^icated  of  those 
regularly  taken  in  a  court  of  equity.  Arbi- 
truy  procedure  by  the  trustee  was  not  deemed 
desirable,  in  view  of  the  interests  of  both 
mortgagor  and  the  bondholders  as  a  class, 
while  each  would  find  the  protection  to 
which  it  might  be  entitled  at  the  hands  of 
the  court.  Mercantile  Trust  Oo,  y.  Miteouri^ 
K.  dT,  B.  Oo.W  Fed.  Rep.  221. 

The  case  of  Chicago,  2>.  dt  V.  B.  Co.  y. 
FoMck,  106  U.  8.  47  [27 :  47],  is  so  different 
upon  the  facts  from  that  in  hand  as  to  deprive 
it  of  the  weight  attributed  to  it  by  appel  lants. 
The  mortgage  in  controversy  in  that  suit 
contained  no  proyision  saving  to  the  trustees 
the  right  to  resort  to  the  courts  for  a  fore- 
closure. It  provided  for  a  remedy  in  case  of 
default  by  entry  and  sale  by  the  trustees,  and 
also  by  foreclosure  and  sale,  but  it  was  pro- 
vided that  demand  for  possession  should  nol 
be  made  by  the  trustees  until  they  were  re- 
quired to  take  such  possession  by  the  holders 
of  at  least  one  half  of  the  outstanding  bonds, 
and  that  where  there  was  a  default  on  interest, 
continued  for  six  months  after  demand,  the  11931 
trustees  might  declare  the  principal  due  and  ^ 
give  notice  to  the  mortgagor,  and,  upon  the 
written  request  of  the  holders  of  a  majority 
of  such  bonds,  proceed  to  collect  both  prin- 
cipal and  interest  by  foreclosure  and  sale,  or 
otherwise,  as  proyided.  106  U.  8.  49,  60[27 : 
48].  This  court  held  that  the  restriction  on 
the  acceleration  of  the  principal  did  not 
prevent  a  foreclosure  suit  for  overdue  interest, 
and  that,  as  the  company  in  that  case  was  in 
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>ult  on  some  of  the  coopoxis,  the  trustees 
ay  lx>ndholder.  indepenaentlv  of  the  par- 
t;i  cellar  proyisions  just  referred  to,  on  non- 
pa^y^ixiezit  of  any  ins&llment  of  interest,  could 
nle  &  l>ill  for  the  enforcement  of  the  security 
a:cxd  ol>tain  a  decree  fiMi',  for  such  defaulted 
Ir^t^erest,  and  if  the  same  were  not  paid  as 
<l.ix*ected,  a  sale  would  be  ordered.    But  as 
'fcl&e  finding  of  the  amount  due  was  the  foun- 
dct^ion  of  the  right  of  the  mortgagee  to  pro- 
oeecl,    and  the  right  to  redeem  would  not  be 
JsLen  a^vray  except  upon  a  strict  compliance 
Ititk  'the  steps  necessary  to  deyest  it,  it  be- 
bzae,     said  Mr,  Justice  Matyiews,  speaking 
fox*     -tlxe    court,  "of  the  first  importance  to 
cksoeirtain  whether  the  decree  of   foreclosure 
azi.d  sale,   in  the  present  case,  found  due  and 
Teqxiix'^ed.  to  be  paid,  as  the  condition  of  ex- 
ez*oisiz&£r  the  right  to  redeem,  a  larger  sum 
-f.r^t^^    -was   then  due."    The  evidence  being 
e^caznlxied,  it  was  found  that  there  was  none 
tx>  estal^lisb  that  **any;;coupon,  not  afterwards 
f  izoded,    "was  presented  and  payment  thereof 
recused  ;**  and  it  was  pointea  out  that,  under 
^tbe  otolith  article  of  the  mortgage  there  in- 
^ol^ed   (^which  provided  that  If  default  was 
xnski^G  In  the  payment  of  any  half  year's  in- 
<l^x*est^  on  any  of  said  bonds,  and  the  coupons 
for  sudi  interest  should  have  been  presented, 
And   s^xdi  default  should  have  continued  for 
Bi^c  zn.onths  after  such  demand,  without  the 
oonsent  of  the  holder  of  said  coupon  or  bond, 
tJi^en. '  tlie  principal  of  all  of  the  said  bonds 
ggj^ould  l>e  and  become  immediately  due  and 
T>ayal>le*   anything  in  said  bonds  to  the  con- 
^^ixy   notwithstanding ;  and  that  the  trustees 
yriiglit;  so  declare  the  same  and  notify  the  party 
o:f   tJi.e  first  part  thereof) ,  the  forfeiture  must 
vtajad  or  fall  upon  the  fact  of  sudi  declaration 
and  notice,  as  it  might  be  justified  or  not  by 
t;li.e   circumstances  existing  when  they  were 
zojade  ;  and  that  whether  tne  whole  debt  had 
l>ecome   due  or  not,  must  rest  exclusively 
^xpon  the  alleged  default,  which  had  been 
J       :foxind  insufiacient.     And  it  was  further  held 
t^ba^  nnder  the  same  article  which  provided 
^or  a  foreclosure  on  the  written  request  of  the 
l&olders  of  the  majority  of  the  outstanding 
l>oxxd8p  even  if  the  principal  sum  of  the  mort- 
^a^e  deed  had  been  rightfully  declared  due 
azxd  the  required   notice  given,  nevertheless 
tixe  foundation  for  proceeaiug  to  foreclosure 
^vronld  fail  without,  proof  that  the  bill  had 
l>eexi  filed  for  that  purpose  upon  such  written 
request. 

Id  the  case  at  bar,  the  proof  of  the  pre- 
aentation  and  default  upon  the  coupons  was 
tvkll  and  was  not  disputed.  The  mortgages 
apeciflcally  provided  that  upon  such  default 
csontinuing  for  sixty  ^j^vs  after  demand,  the 

f  principal  of  all  of  th©  bonds  should  become 
inmediately  due  and  payable.  The  Texas 
Oompany  and  the  Atoriran  Company  both  ad- 
mitted that  the  priu^5nal  had  become  due 
and  payable.     The    it^gfiiunents  did  not  le- 

a -aire  a  written  request  for  a  declaration  by 
tie  trustee  that  th©  Drincipal  was  due,  or 
auch  a  declaration  aixtf  notification  to  the  de- 
faulting Company,  i^  order  to  make  the  prin- 
cipal  mature.  That  ^^as  a  consequence  of  a 
^fault  oontlnuing  sixty  d^ya  after  demand. 
J*or  was  there  any  restriction  upon  the  power 
«o  proceed  by  blu  in  eouity,  but  on  the  oon- 


traiy  any  intention  to  impose  such  a  restric- 
tion was  disavowed. 

The    Morgan    Company    insisted  by  its 
pleadings  that  it  was  Justly  entitled  to  be 
paid  out  of  the  proceeds  of  the  sale  decreed 
in    preference  to  the  first-mortgage  bonds, 
because,  as  it  alleged,  the  Houston  Company 
under  which  it  claims  advanced  the  amount 
in  question  to  the  Texas  Company  to  be  -used 
for  taxes,   operating  expenses,   equipment, 
improvements  and  other  necessary  expend- 
itures, by  which  the  Texas  Company's  rail- 
way had  been  kept  in  safe  running  order, 
its  business  and  importance   increased,  and 
it  thereby  rendered  more  valuable  to  the  first- 
mortgage  bondholders ;  that  the  indebtedness 
was  contracted  by  the  Texas  Company  upon 
consideration  of  its  promise  to  pay  the  same 
out  of  the  earnings  of  its  railway ;  that  (as 
is  charged  upon  information  and  oelief)  the 
Company  had  used  at  least  $500,000  of  said 
earnings  during  the  years  1882,  1883  and  1884 
for  the  payment  of  coupons  of  its  first-mort- 
gage bonds,    although  the  holders  of   the 
coupons  were  only  entitled  to  receive  pay-     [196] 
ment  thereof  after  the  Texas  Company  had 
paid  the  amounts  advanced  andpaid  as  afore- 
said; and  that  the  Morgan  Company  was 
entitled  to  stand  in  the  place  and  stead  of   * 
said  mortgage  creditors  for  the  amounts  re- 
ceived.   In    other    words,    the    contention 
seemed  to  be,  that  the  Houston  Company 
should  be  awarded  priority  of  lien  because 
it  advanced  the  amount  in  question  to  be 
used  in  the  payment  of  operating  expenses 
and  taxes,  and  it  was  so  used ;  or  upon  the 
promise  Uiat  it  should  be  so  used,  which  was 
broken  by  its  diversion  to  the  payment  of 
interest ;  or,  if  there  were  no  such  promise, 
express  or  implied,  then  that  the  application 
of  the  advances  to  the  payment  of  interest 
entitled  the  Houston  Company  to  preference 
by  way  of  subrogation,  or  because  by  such 
payment  the  Texas  Company  was  kept  run- 
ning for  five  years,  wnich    without   such 
payment  would  have  been  impossible. 

we  do  not,  however,  understand  it  to  be 
claimed  upon  the  evidence,  that  an^  express 
agreement  is  made  out  for  the  application  of 
the  advances  to  any  particular  purpose,  or 
for  the  right  of  subrogation  between  the 
Houston  Company  and  either  the  Texas  Com- 
pany or  the  first-mortgage  bondholders,  or 
that  any  of  the  interest  coupons  upon  the 
first-mortgage  bonds,  which  were  paid  by 
the  Texas  Company,  were  taken  by  the 
Houston  Company  as  security  for  advances. 
But  it  is  argued  that  the  advances  were  for 
the  payment  of  operating  expenses,  taxes 
and  interest  during  five  years,  whereby  the 
railroad  property  was  preserved  as  a  **going'» 
concern ;  that  at  the  time  the  road  was  con* 
structed  the  coimtry  throueh  which  it  ran 
was  in  a  prosperous  condition,  but  after- 
wards unfavorable  conditions  supervened 
and  continued  throughout  the  perloa  covered 
by  the  advances;  that  "it  was  hoped  and 
exi>ected,  however,  that  an  improvement  it^ 
the  business  of  the  road  would  take  place, 
and  that  the  Company  would  be  enabled  to 
reimburse  the  advances ;"  that  the  advances 
were  made  to  meet  the  particular  deficits  as 
they  occurred  from  time  to  time,  to  pay  oper- 
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ating  expenses  when  there  was  a  deficiency 
in  the  eaminffs,  and  to  pay  interest  on  the 
bonds  when  tnere  was  not  enough  from  the 

[106]  eamines  to  pay  it,  and,  as  a  whole,  consti- 
tuted the  ways  and  means  of  maintaining 
the  good  will  and  integrity  of  the  enter- 
prise, and  preserving  the  property,  business 
and  franchises ;  and  that,  as  all  that  was  done 
by  the  Houston  Company  inured  directly  for 
the  benefit  of  the  public  and  of  the  propiertv, 
it  was  Just  and  equitable,  "  inasmuch  as  the 
expectations  of  the  parties  in  rej^rd  to  the 
enterprise  were  not  realized,  without  any 
fault  of  theirs,  that  the  mortgage  securities 
should  bear  the  loss  which  must  be  sustained 
either  by  the  bondholders  or  the  appellant." 
From  the  account  stated, '  it  appears  that 
the  gross  earnings  were  each  year  sufficient 
to  pay  the  operating  expenses  and  taxes, 
and  that  the  deficit  of  each  year  was  pro- 
duced by  the  payment  of  interest  on  the 
bonded  debt.  But  if  the  advances  could 
therefore  be  treated  as  having  been  specifi- 
cally procured  for,  or  specifically  applied  to, 
the  payment  of  interest  as  such  (although 
there  is  no  evidence  to  that  effect) ,  still  such 
payment  would  afford  no  basis  for  the  asser- 
tion of  a  preference  as  against  the  bondhold- 
*  ers.  So  far  as  disclosed,  the  interest  coupons 
were  paid,  not  purchased  (Ketehum  y.  Dun- 
can, 96  U.  S.  659  [24 :  868]  ;  Wood  y.  Ouar- 
antes  T,  d  8.  D,  Co,  12S  U.  8.  416  182; 
4721),  and  cannot  be  set  up  as  outstanding ; 
and  the  contention  is  wholly  inadmissible 
that  the  bondholders,  because  they  received 
what  was  due  them,  should  be  held  to  have 
assented  to  the  running  of  the  road  at  the 
risk  of  returning  the  money  thus  paid,  if  the 
Company,  by  reason  of  unrealized  expecta- 
tions on  the  part  of  those  who  made  the  ad- 
vances, should  ultimately  turn  out  to  be  in- 
solvent and  unable  to  go  on.  By  the  payment 
of  interest,  the  interposition  of  the  bond- 
holders was  averted.  They  could  not  take 
possession  of  the  property,  and  should  not 
be  charged  with  the  responsibility  of  its 
operation. 

It  is  true  that  a  railroaa  company  is  a 
corporation  operating  a  public  highway,  but 
it  does  not  follow  that  the  discharge  of  its 
public,  excuses  it  from  amenability  for  its 
private,  obligations.  If  it  cannot  keep  up 
and  maintain  its  road  in  a  suitable  condi- 
tion, and  perform  the  public  service  for 
which  it  was  endowed  with  its  faculties  and 
franchises,  it  must  give  way  to  those  who 
can.  Its  bonds  cannot  be  confiscated  be- 
cause it  lacks  self-sustaining  ability.  To 
allow  another  corporation,  which  for  its  own 
purposes  has  kept  a  railroad  in  operation  in 
the  hands  of  the  original  company,  by  en- 
ablins;  it  to  prevent  those  who  would  other- 
wise be  entitled  to  take  it,  from  doing  so, 
a  preference  in  reimbursement  over  the  latter 

(107]  on  the  ground  of  superiority  of  eouity, 
would  be  to  permit  the  speculative  action  of 
third  parties  to  defeat  contract  obligations, 
and  to  concede  a  power  over  the  property  of 
others  which  even  ffovemmental  sovereignty 
cannot  exercise  'vnthout  limitation.  And 
if  1^1  these  advances  should  be  considered 
as  applied  in  payment  of  the  operating  ex- 
penses only,  upon  the  theory,  where  such 
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was  not  literally  the  fact,  that  they  supplied 
a  deficit  created  by  the  payment  of  interest 
out  of  the  gross  earnings,  the  same  remarks 
would  be  applicable. 

The  doctrine  of  Fo$diek  y.  SchM,  90  U.  8. 
286  [25 :  889],  is  that  a  court  of  equity  may 
make  it  a  condition  of  the  issue  oi  an  order 
for  the  appointment  of  a  receiver,  that  cer- 
tain outstanding  debts  of  the  company  shall 
be  paid  from  the  income  that  may  be  col- 
lected by  the  receiver  or  from  the  proceeds 
of  sale ;  that  the  property  being  in  the  hands 
of  the  court  for  aaministration  as  a  trust  fund 
for  the  payment  of  incumbrances,  the  court, 
in  putting  it  in  condition  for  sale,  may,  if 
needed,  recognize  the  claims  of  materialmen 
and  laborers,  and  some  few  others  of  similar 
nature,  accruing  for  a  brief  period  prior  to 
its  intervention,  where  current  earnings  have 
been  used  by  the  company  to  pay  mortgage 
debt  or  improve  the  property,  instead  of  to 
pay  current  expenses,  under  circumstances 
raising  an  equity  for  their  restoration,  as, 
for  instance,  where  the  company,  being  in- 
solvent and  in  default,  is  allowed  by  the 
mortgage  bondholders  to  remain  in  posses- 
sion and  operate  the  road  long  after  that  de- 
fault has  Decome  notorious,  or  where  the 
company  has  been  suddenly  deprived  of  the 
control  of  its  property,  and  the  pursuit  of 
any  other  course  might  lead  to  cessation  of 
operation.  MiUenberger  v.  Logan^port,  C,  <Jt 
8.  W.  B,  Ch.  106  U.  S.  286.  811.  812  [27 : 
117,  126,  127] .  If  the  officers  of  the  company, 
remarkeid  Mr,  Chief  Justice  Waite,  in  fosdick 
V.  Sehallt  **give  to  one  class  of  creditors  that 
which  properly  belongs  to  another,  the  court 
may,  upon  an  adjustment  of  the  accounts, 
so  use  the  income  which  comes  into  its  own 
hands  as,  if  practicable,  to  restore  the  par-  f-m*, 
ties  to  their  original  equitable  rights.  .  .  .  I**® J 
Whatever  is  done,  therefore,  must  be  with  a 
view  to  a  restoration  by  the  mortgage  credit- 
ors of  that  which  they  have  thus  Inequitably 
obtained.  It  follows  that  if  there  has  been 
in  reality  no  diversion,  there  can  be  no  res- 
toration ;  and  that  the  amount  of  restoration 
should  be  made  to  depend  upon  the  amount 
of  the  diversion."  Bumham  v.  fioteen,  111 
U.  S.  776  [28:  5961;  Union  Trust  Go.  v. 
Itlinois  Midland  R.  Uo.  117  U.  S.  434  [29: 
968]. 

In  the  lifl^ht  of  these  decisions,  the  inquiry 
before  us  Is  whether  these  bondholders  are 
to  be  postponed  in  respect  to  the  proceeds  of 
the  sale  of  the  corpus  of  the  property  upon 
which  their  lien  is  first  and  paramount,  to 
this  claim  of  the  Houston  Company,  upon 
the  ground  of  the  particular  application  of 
these  moneys,  or  that  they  supplied  a  diver- 
sion by  the  officers  of  the  Texas  Company 
equitably  binding  as  such  upon  the  bondhola- 
ers.  Now,  if  these  advances  were  made  gener- 
ally, as  needed  by  the  Texas  Company,  it  mat- 
ters not  whether  they  were  devoted  to  the 
payment  of  running  expenses  or  not.  The  re- 
lation of  debtor  and  creditor  existed,  and  no 
equity  could  arise  in  favor  of  the  creditor  as 
against  other  creditors  holding  security  prior 
in  time,  by  reason  of  the  voluntary  applica- 
tion the  debtor  might  make  of  the  money 
borrowed.  We  repeat  that,  so  far  as  appears, 
the  money  advanced  to  one  road  by  the  other 
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was  simply  a  loan.  The  account  between 
the  companies  was  a  running  account,  and 
the  balance  was  only  a  balance  for  cash  ad- 
yances  made  from  time  to  time.  Moneys  re- 
ceived from  the  operation  of  the  Texas  road 
and  moneys  received  from  the  Houston  Com- 
pany all  went  into  a  conunon  fund,  from 
which  payments  were  made  for  expenses, 
taxes,  and  so  on.  It  is  also  shown  that  the 
Texas  Company  and  the  Houston  Company 
had  the  same  fiscal  agent  in  New  York,  who 
paid  the  coupons  of  both ;  that  the  manage- 
ment of  the  Texas  Company  was,  during  its 
entire  existence,  in  the  hands  of  the  same 
officers  and  directors  who  mailed  the  Hous- 
ton Company;  that  these  oim^rs  derived 
their  compensation  from  the  Houston  Com- 
pany ;  that  all  receipts  from  the  Texas  Com- 
8 any  were  first  received  by  the  Houston 
^ ^       ompany  and  then  transferrcKl  on  the  books 

'to  the  treasurer  of  both  companies,  as  treas- 
urer of  the  Texas  Company ;  that  whenever 
there  was  a  deficit  of  tunas  on  the  part  of 
the  Texas  Company,  such  deficit  was  made 
up  by  the  Houston  Company ;  and  that  the 
latter  company  received  and  disbursed  every- 
thing. Under  such  circumstances,  it  cannot 
be  maintained,  against  the  first-mortgage 
bondholders,  that  a  balance  of  such  a  running 
account  of  five  years'  duration  represents 
money  so  applied  to  the  current  expenses  of 
the  road  or  so  diverted  therefrom  to  the  pay- 
ment of  interest  on  the  bonds,  as  to  carry 
with  it  a  superior  equity  for  repayment. 
Penn  v.  Calhoun,  121  U.  8.  251  [80:  915] ; 
Krudand  v.  American  L,  d  T,  Co.  186  U.  8. 
89  {34 :  879]  ;  8t.  I/mis,  A.  d  T.  K  B.  Co. 
V.  Clertland,  C.  C.  AL  R  Co.  125  U.  8.  658 
(81:  882]. 

It  is  to  be  observed,  also,  that  the  Morgan 
Company  counted  upon  the  certificates  of  the 
Texas  Ciompany,  whereby  it  bound  itself  to 
deliver  to  the  Houston  Company  the  third- 
mortgage  bonds  as  soon  as  executed  by  the 
Metropolitan  Company  as  trustee,  and  asked 
for  a  decree  against  all  the  defendants,  de- 
claring the  amount  found  dac  to  complainant, 
as  holder  of  such  certificates,  to  be  *'a  full, 
complete,  perfect  and  equitable  mortgage  and 
lien  upon  said  railway  and  upon  all  of  the 
property,  incomes,  tolls  and  profits  in  said 
deed  of  trust  of  October  1,  1885,  described.'' 
and  prayed  *'tbat  out  of  tiie  proceeds  of  any 
sale  which  may  be  made  to  satisfy  any  de- 
ctee  of  this  honorable  court  your  orator's 
claim  for  said  amount  be  paid  and  satisfied." 
It  is  thus  seen  that  the  Morgan  Company 
asserted  its  equities  as  based  on  the  third- 
mortgage  bonds,  which  renders  it  still  clearer 
that  upon  this  record  no  reason  exists  for  the 
subordination  of  the  first  and  second  mort- 
gages to  this  claim.  Our  conclusion  is,  that 
the  circuit  court,  while  it  decreed  a  lien  to 
the  Morgan  Company,  rightfully  refused  to 
give  it  preference  over  the  paramount  lien  of 
the  first  and  second  mortgage  bonds. 

Notwithstanding  the  decree  was  properly 
rendered  upon  the  merits,  we  are  urged  to 
rsOOl     ^^^'Be  it  upon  the  further  ground  that  the 
■•  -■     bill  of  the  Farmers'  Company  ought  not  to 

have  been  allowed  to  be  filed,  because  not  in 
time,  and  not  a  cross-bill,  and  that,  if  treated 
as  an  original  bill,  it  cannot  be  maintained, 
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for  want  of  iurisdiction,  the  Fanners'  and 
Metropolitan  Companies  being  cltisens  of 
New  York,  the  Morgan  Company,  of  Lou- 
isiana, and  the  Texas  Company,  of  Texas. 
Under  the  original  bill  filea  by  the  Morgan 
Company,  and  on  its  application,  the  court 
had  taken  possession  of  the  property  of  tha 
Texas  Company,  through  receivers.  The 
Farmers'  and  Metropolitan  Companies  were 
then  brought  into  court  by  an  amended  and 
supplemental  bill,  which  prayed  for  an 
account  of  all  liens  and  Incumbrances  on  the 
property  of  the  Texas  Company  and  of  all 
its  assets,  and  for  a  decree  adjudging  the 
sums  alleged  to  be  due  to  the  Morgan  Com- 
pany liens  upon  the  net  earnings  of  the  Texas 
Company  and  all  its  property,  superior  in 
nmk  to  the  claims  of  the  said  trustees  and 
of  the  holders  of  the  mortgage  bonds  issued 
under  the  various  deeds  of  trust,  the  givine 
of  which  had  been  set  up  in  tiie  original 
bill  and  copies  thereto  annexed ;  and  that  the 
amount  due  to  it  by  reason  of  its  advances 
to  the  Houston  Company  should  be  paid  out 
of  the  net  earnings,  and  if  they  proved  in- 
sufficient, then  that  a  sale  be  oraered  of  the 
property  in  bulk,  and  that  the  amount  decreed 
to  the  Morgan  Company  be  paid  out  of  the 
proceeds  in  preference  to  the  amounts  due  on 
the  mortgage  bonds.  It  was  also  specifically 
prayed,  as  has  been  stated,  that  the  rights  of 
the  Morgan  Company  under  the  certiiicates 

S'ven  it  oy  the  Houston  Company  in  lieu  of 
e  bonds  issued  under  the  third  mortgage 
should  be  decreed  to  be  an  equitable  mortgage 
upon  the  property  of  the  Texas  Company, 
and,  inferential ly  at  least,  superior  to  the 
lien  of  the  first  two  mortgages. 

**  A  cross-bill,"  says  ifr.  Justice  Story  (Eq. 
PI.  g  889),  **ex  vi  terminorum,  implies  a  bill 
brought  by  a  defendant  in  a  suit  a^inst  the 

Slaintiff  in  the  same  suit,  or  against  other 
efendants  in  the  same  suit,  or  against  both, 
touching  the  matters  in  question  in  the 
originalbill.  A  bill  of  this  kind  is  usually 
brought,  either  (1)  to  obtain  a  nccesstiry  dis- 
covery of  facts  in  aid  of  the  defense  to  the 
original  bill,  or  (2)  to  obtain  full  relief  to 
all  parties,  touching  the  matters  of  the  origi- 
nal bill."  And  as  illustrative  of  cross-bills 
for  relief,  he  says  (§  892) :  ''It  also  fre- 
quently happens,  and  particularly  if  any 
question  arises  between  two  defendants  to  a 
bill,  that  the  court  cannot  make  a  complete 
decree  without  a  cross-bill,  or  cross-bills,  to 
bring  every  matter  in  dispute  completely 
before  the  court,  to  be  litigated  by  the  proper 
parties,  and  upon  the  proper  proofs." 

It  seems  to  us  that  in  order  that  a  decree 
might  be  made  upon  the  whole  matter  in  dis- 
pute, brought  completely  before  the  court, 
the  bill  in  question  was  necessary  and  was 
correctly  styled  a  cross-bill.  In  no  proper 
sense  were  new  and  distinct  matters  intro- 
duced by  it,  which  were  not  embraced  in  the 
original  and  amended  and  supplemental 
bills,  and  while  it  sought  equitable  relief, 
it  was  such  as,  in  point  of  Jurisdiction  over 
the  subject  matter,  the  court  was  competent 
to  administer.  It  may  be  that,  so  far  as  it 
sought  the  further  aid  of  the  court  beyond 
the  purposes  of  defense  to  the  original  Dili, 
it  was  not  a  pure  cross-bill,  but  that  is  im- 
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material.  The  eubject  matter  was  the  same, 
although  the  -complaimuit  in  the  croes-bill 
asserted  rights  to  the  property  different  from 
those  allowed  to  it  in  the  original  bill,  and 
claimed  an  aflQjinatiye  decree  upon  those 
rights.  A  complete  determination  of  the 
matters  already  in  litigation  could  not  haye 
been  obtained  except  through  a  cross-bill, 
and  different  relief  from  that  praved  in  the 
original  bill  would  necessarilj  be  sought. 
This  bill  was  filed,  on  leave,  before  the  tes- 
timony was  taken,  and  though  there  should 
be  as  little  delay  as  possible  in  filing  bills 
of  this  kind,  vet  that  was  a  matter  entirely 
within  the  discretion  of  the  court,  which 
could  haye  directed  it  to  be  filed  even  at 
the  hearing.  And  whether  this  bill  be  re- 
garded as  a  pure  cross-bill,  as  an  original 
bill  in  the  nature  of  a  cross-bill,  or  as  an 
original  bill,  there  is  no  error  calling  for  the 
disturbance  of  the  decree  because  the  court 
proceeded  upon  it  in  connection  with  the 
other  pleadinffs.  The  Jurisdiction  of  the 
circuit  court  aid  not  depend  upon  the  citi- 
senship  of  the  parties,  but  on  the  subject 
matter  of  the  litigation.  The  property  was 
in  the  actual  possession  of  that  court,  and 
this  drew  to  it  the  right  to  decide  upon  the 
conflicting  claims  to  its  ultimate  possession 
and  control.  MUtoattkee  db  M,  A  Oo,  y. 
Sautter,  (»  U.  8.  2  Wall.  600  [17:  8861; 
FiMpU*$ Bank  Y.  CcOhaun,  102  U.  B.  256  [26: 
101]  ;  KHppmdoff  t.  S^,  110  U.  8.  276 
[28:  146]. 
Ik$  ddcrm  ^  ik$  OirouiU  Oomi  U  qjfirmed. 
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JOHN  QRIMLBY. 

■    C3ee&a  Beporter^ed.  W-ISfJ 

Bderuiti  in  aTmy-~requUUe  age'-&tatu9—oa(k 
^aUegianee—artielei  <^  war—eaurPfnartiai. 

L  Where  a  reomlt  Is  f6rtj  Teais  of  age  wbeo  be 
enlists  In  the  armj,  his  age  lino  bar  to  his  enlist- 
meot  of  which  he  oan  take  advantage,  althouffh 
hisagelimore  than  that  required  by  sea  lllS,  U. 
B.  Bev.  Stat,  which  provides  that  reomtti  must 
be  between  the  aires  of  IS  and  86  yean. 

&  Bnlistment  Is  a  contract;  but  It  Is  one  which 
ehanies  the  status;  and  where  tluit  Is  changed, 
DO  bfeach  of  the  contract  destroys  the  new  status 
or  relieves  the  soldier  from  its  obllcattons. 

H  The  taking  of  the  oath  of  allegiance  Is  the 
pivotal  tact  which  changes  the  status  of  the  re* 
emit  from  that  of  civilian  to  that  of  soldier.  The 
reading  of  the  Articles  of  War  Is  not  essential  to 
his  enlistmeot. 

4.  Chril  courts  may  Inquire  Into  the  Jurlsdiotlon  of 
a  coort-martial,  and.  If  It  ai>peari  that  the  party 
condemned  was  not  •-»— ^ki^  to  Ha  iorlidlctlon, 
may  discharge  him  from  the  sentencei 

[No.  761.] 
StAwdtttd  OeL  il.  2S90.    Deoided  Ne^.  17. 1890. 

APPEAL  from  a  lodgment  of  the  Oircnit 
Ooort  of  tbe  Untted  titates  for  the  District 
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of  Massachusetts,  affirming  a  decree  of  the 
District  Court  of  the  United  States  for  the 
same  District,  discharging,  on  habeas  corpfos, 
John  Grimle7  from  imtmsonment  in  pursu- 
ance of  a  sentence  of  a  court-martial,  for  the 
crime  of  desertion.    Becerted. 

The  facts  are  stated  in  the  opinion. 

Mr.  Was.  H.  Tail,  BoUdtarQen.,  tot  ap* 
pellant: 

When  Grimley  took  the  oath  his  enlistment 
was  complete,  notwithstanding  the  fact  that  ho 
might  have  been  rejected  before  assignment  to 
a  regiment 

Tyler  v.  Pameray,  8  Allen.  480;  Bamfidd  y. 
Abbot,  9  Law  Rep.  510;  Articles  of  War  1T76,. 
section  IIL  articles  1  and  2,  U.  8.  Militaiy 
liaws,  64;  Army  Regulations  of  1881,  para- 
graphs 7T7,  778,  779. 

Army  regulations  haye  the  force  of  law. 

Qratiot  y.  United  Btatee,  46  U.  B.  4  How.  08 
ai:890). 

Grimley's  age  did  not  render  his  enlibtment 
yoid. 

Be  Zimmerman,  80  Fed.  Rep.  176. 

The  restrictions  of  section  1116  are  solely  for 
the  benefit  of  the  goyemment. 

United  8tate$  y.  Bainbridge,  1  Hason,  86; 
BtaUY.  Brearly,  5  N.  J.  L.  6(^5. 

Section  1116  wss  directory. 

United  Statee  y.  WyngaU,  5  HOI,  16;  United 
StateiY.  Cottingham,!  Rob.  (Ya.)  615;  United 
8tate$  y.  Boteen,  100 1.  S.  518  (25:  682);  1  Win- 
throp,  Military  Law,  769. 

The  recruiting  officer  has  implied  power  to 
decide  upon  the  qualifications  of  the  recruit 

Be  €h$enaw,  87Ted.  Rep.  668;  Be  Me  Vey,  88 
Fed.  Rep.  878;  United  Statee  t.  QiUon,  24 
Fed.  Rep.  185. 

Eyen  if  a  contract  of  enlistment  wss  yoida- 
ble  by  Qrimley,  it  is  too  lata  to  ayoid  it  after 
sentence  by  court-martial. 

McCkmctogv^e  Ca$e,  107  Mass.  164;  Be  Dew, 
25  Law  Rep.  588;  Com.  y.  Gamble,  11  Serg.  A 
R  98;  Wilbur  y.  Oraee,  12  Johns.  68. 

An  enlistment  is  binding  on  a  minor,  is  yoid- 
able  only  by  his  parents,  uid  cannot  be  avoided 
even  by  the  parents  to  oust  a  court  -martial 
from  Jurisdiction  already  assumed  oyer  the 
minor  to  try  him  for  a  military  offense. 

Be  Beevcick,  25  How.  Pr.  149;  Be  WaU,  8 
Fed.  Rep.  85;  Be  Davieon,  21  Fed.  Rep.  618; 
Com.  y.  Camae.  1  8eig.  &  R  87;  ^  Heam, 
82  Fed.  Rep.  141;  Be  Speneer,  40  Fed.  Rep. 
149;  Be  Kaufman,  41  Fed.  Rep.  876;  Bx forte 
Andereon,  16  Iowa.  595;  Re  Uarrieeey  (U.  & 
C.  C.  B.  D.  Mo.)  April  17, 18, 1889. 

A  oontraiT  ytew  has  been  maintained  in*> 

Com.  y.  FooB,  7  Pa.  886;  United  BtaieeY. 
Eanchett,  18  Fed.  Rep.  26. 

As  to  this  case,  see~ 

1  Winthiop,  MilitaiT  Iiaw,  p.  779,  iiels  i:  Be 
Baker,  28  Fed.  Rep.  80;  Be  Ohapman,  87Fed. 
Rep.  827;  Be  Von  DitedtkU,  8  Oeai.  Bqi.  780, 
5  Mackey,  485. 

Meeere,  Hemr  W.  PutDMs  and  WUKam 
H.  Brcwn,  for  appellee: 

Grimley's  alleged  enlistment  was  yoid.  He 
was,  at  the  time,  oyer  forty  years  of  age,  and 
therefore  above  ^e  maximum  age  forenllst- 
menu 

See  also  brief  in  Morriew  Oaee,  poet,  644. 

Ilie  courts  have  expressly  dectared  this  as  to 
recruita  under  the  minimum  sge. 
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Seavey  ▼.  Seymour,  8  CUil.  489.  445,  447; 
Be  Mehonald,  1  Low.  100;  Be  Da'oiBon,  21 
Fed.  Rep.  618;  Be  Beam,  82  Fed.  Rep.  141; 
^e  LatDler,  40  Fed  Rep.  288,  285;  Be»md^i 
Case,  25  How.  Pr.  147,  152,  158;  Ooodeon  ▼. 
CaldweU,  2  Winst.  (N.  C.}  186;  Chapman  and 
CaeeTwvfM  Cases,  2  L.  R.  A.  882,  87  Fed.  Rep. 
81^,  668,  and  cases  there  dted;  Be  Ferrens,  8 
Ben.  443,  448. 

The  Act  of  1814  had  heen  repealed  by  the  Act 
of  1816. 

KimhaXFs  Case,  9  Law  Rep.  500-602.  608; 
Tifler  v.  Pomeroy,  8  Allen,  480,  402,  498;  Me- 
IkmakTs  Case,  1  Low.  100, 102, 108;  Andrew^ 
Case,  1  Hask.  87. 

Such  was  evidently  the  opinion  of  Qongren 
when  it  made  the  maximum  thirty-flye,  in  the 
Revision  of  1874. 

The  Act  of  1815,  sec.  7,  restores  the  provla- 
ioDB  of  the  Act  of  1802,  as  to  the  recruiting, 
and  with  the  same  limitations,  thus  restoring 
the  limitations  of  age  established  by  the  Act  of 
1802,  which  made  thirty-five  the  maximum. 

Ferrenif  Cass,  8  Ben.  442. 

The  cases  of  TJniUd  Statee  ▼.  WyngaU,  5  Hill, 
16,  and  United  States  v.  CotHngham,  1  Rob. 
(Va.)  615,  hold  merely  that  the  enlistment  of 
aliens  is  not  rendered  void  by  the  recital,  ••citi- 
jen  of  the  United  States,"  fai  Stat.  1802,  chap. 
9,  sec.  11,  those  words  being  directory.  They 
have  shice  dropped  out  of  the  Statute. 

Com,  V.  Barker,  5  Bin.  428,  426. 

The  retention  of  the  age  limitation,  whfle 
citizenship  is  dropped  out,  emphasizes  its  man- 
datoiT  character. 

Sedgwick,  Stat  825. 
.^In  United  States  ▼.  Hanehett,  18  Fed.  Rep. 
86,  it  was  held  that  the  enlistment  could  be 
avoided  after  being  three   days  at  the  ren- 
dezvous. 

In  ^Heies  Cass,  25  How.  Pr.  149,  the 
minor  delayed  a  year,  and  in  F&rremf  Cass,  8 
Ben.  448,  twenty  days,  in  putting  an  end  to 
his  contract. 

See  WatVs  Case.  8  Fed.  Rep.  85. 

ihe  declaration  of  the  petitioner  at  the  ren- 
dezvous aa  to  his  age  is  not  conclusive  as  against 
the  actual  fact 

Be  Mclhnald,  1  Low.  100. 

A  minor's  oath  that  he  was  of  age  ia  not 
blDaing  on  the  minor  himself. 

Com.  ▼.  ElaJce,  8  Phila.  628,  527, 528. 

Independenilyof  Qrimley'sage,  theproceed- 
"d**  J^e  rendezvous  did  not  constitute  a 
™W  enlUtment  so  completed  aa  to  exchange 
hia  ciTii  status  for  the  military  status. 

Unitea  States  y.  Thompson,  2  Sprague.  108, 

V^J^IL  ^P-  ^J  ^^  y.hmeroy^S  Allen, 
485,  486;  Ban^fleld  ▼.  ANtot,  9  Law  Rep.  610. 

KeRUlations  not  inconsistent  with  the  stat- 
utes have,  as  against  the  government,  (be  full 
force  of  law. 

^*?iS^!  ▼.  United  States,  45  U.  S.  4  How.  80, 
W.  118  (11:  884,  901);  &  parte  Seed,  100  U. 
B.  18, 92  (26:  688,  689). 

A  court  martial  has  Jurisdiction  only  over 
soldiers  mustered  and  In  pay  of  the  United 
SUtes,  not  over  civilians. 

U.  B.  Rbv.  Stat  1842,  arts.  64,  71-121. 

The  Judgment  of  any  tribunal  against  a  per- 
■^•_S J?'  ?°  offense,  or  impodng  a  sentence, 
po*  ^™  its  Jurisdiction,  is  wholly  Yoid,  and. 
If  it  restrains  personal  liberty,  may  oe  reviewed  I 
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and  relieved  against  collaterally  by  the  appro* 
priate  tribunal. 

^P'J^'^i^  ^^^'  ^  ^-  8-  18  Wall.  168.  166 
(21:  872,  876);  Sit  parte  Behold,  100  U.  S.  871 

SS;  loTi'  ^  P^^  ^^'^'  100  U.  S.  18,  28  (26: 
688,  689);  ExparU  FUk,  113  U.  8.  718,  728  28: 

Jft«  ^;.iP2i  ^  ^""if  ^^^""^  181  U.  S.  176 
t^=  ^IS/v  ^Varte  Parks,  98  U.  S.  18,  21  (28: 

ot^vJ^l'  B  ^'^  ^^^*^'  '^^  ^'  8-8  Wall 
85.  99  (19:  882,  887);  me  parte  Tarhrough,  110 

S-  I'  551'  ^  (38: 274);  WaUs  v.  WMtiiey,  114 
U.  8.  664,  570  (29:  277, 278);  Be  Coy,  127  U.  S. 
781.  768  (82:  274,  280). 

The  appropriate  tribunal  In  a  case  like  the 
present  U  the  district  or  circuit  court  of  the 
United  States. 

_U.  S.  Rev.  Stat  §  751;  TarMs  Case,  80 
U.  8.  18  WaU.  897  pO:  597);  Banttt  v.  Hinh 
kins,  2  McCrary,  129. 

The  delegation  to  the  Secretary  of  War  of 

Eower  to  discharge  any  person  illegally  enlisted 
y  the  Act  of  1864,  did  not  deyest  the  federal 
courts  of  their  Jurisdiction  on  habeas  corpus. 
It  was  a  cumulatiye  remedy,  not  an  exclusive 
one. 
Eos  parU  Hdnehett,  18  Fed.  Rep.  26,  28. 
A  court-martial  is  an  inferior  court  of  limited 
Jurisdiction. 

Wtes  V.  Withers,  7  U.  S.  8  Oranch,  881.  887 
«:  467, 459);  Dynes  v.  Eboter,  61 U.  8.  20  How. 
65,  81(16:  888,  844);  Be  parte  Sehmeid,  1  Dill.  • 
587;  m  parte  Kearney,  20  U.  8.  7  Wheat  88 
(6;  891). 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court : 

John  Grimley,  the  appellee,  was,  on  the 
28th  day  of  May,  18^,  found  guilty  by  a 
court-martial  of  the  crime  of  desertion,  and 
sentenced  to  be  imprisoned  six  months. 
While  serving  out  this  sentence  at  Port  War- 
ren, Massachusetts,  he  sued  out  a  writ  of 
habeas  corpus  from  the  District  Court  of 
the  United  States  for  the  District  of  Massa- 
chusetU.  That  court,  on  June  25,  1888,  dis- 
charged him  ftx>m  custody.  The  United 
States  appealed  to  the  Girouit  Court  for  said 
District,  which,  on  the  27th  day  of  February, 
1889.  affirmed  the  decree  of  the  district  court. 
88  Fed.  Rep.  84.  From  this  decision  the 
United  States  has  brought  this  appeal. 

The  circuit  court  found  that  the  petitioner 
was  forty  years  of  age  at  the  time  of  his  al- 
leged enlistment,  although  he  represented 
himself  to  be  but  twenty -ei  ght ;  and.  imder 
section  1116  of  the  Revised  Statutes,  ruled 
that  the  enlistment  was  yoid.  and  that  Grim- 
ley  neyer  became  a  soldier,  and  was  not  sub- 
ject to  the  Jurisdiction  of  the  court-martial. 
That  section  reads:  ••  Recruits  enlisting  in 
the  army  must  be  effective  and  able-bodied 
men,  and  between  the  ages  of  sixteen  and 
thirty-five  years,  at  the  time  of  their  enlist- 
ment." It  cannot  be  doubted  that  the  civil 
courts  may  in  any  case  inauire  into  the  Juris- 
diction of  a  court-martial,  and  if  it  appears 
that  the  party  condemned  was  not  amenable 
to  its  jurisdiction,  may  discharge  him  from 
the  sentence.  And,  on  the  other  hand,  it  is 
equally  clear  that  by  habeas  corpus  the  civil 
courts  exercise  no  supervisory  or  correcting 
power  over  the  proceedings  of  a  court-mar- 
tial ;  and  that  no  mere  errors  in  their  pro- 

687 


[1507 


147-m 


BUFBBMS  COUBT  OF  THB  UhITED  STATBB. 


Oct.  TxBM, 


oeedings  are  open  to  consideration.  The 
single  inquiry,  the  test,  is  Jurisdiction. 
That  being  established,  the  habeas  corpus 
must  be  denied  and  the  petitioner  remanded. 
That  wanting,  it  must  oe  sustained  and  the 
petitioner  discharged.  If  Grimley  was  an 
enlisted  soldier  he  was  amenable  to  the  1u- 
risdiction  of  the  court-martial ;  and  the  prin- 
cipal question,  the  one  ruled  against  the 
government,  is  whether  Grimley 's  enlistment 
was  void  by  reason  of  the  fact  that  he  was 
orer  thirty-flTe  years  of  age.  This  case  in- 
▼olyes  a  matter  of  contractual  relation  be- 
tween the  parties ;  and  the  law  of  contracts, 
as  applicaole  thereto,  is  worthy  of  notice. 
The  government,  as  contracting  party,  offers 
contract  and  service.  Qrimley  accepts  such 
contract,  declaring  that  he  possesses  all  the 
qualifications  prescribed  in  the  government's 
offer.  The  contract  is  duly  signed.  Grimley 
{161]  has  made  an  untrue  statement  in  regard  to 
his  qualifications.  The  government  makes 
no  objection  because  of  the  untruth.  The 
qualification  ii  one  for  the  benefit  of  the 
government,  one  of  the  contracting  parties. 
Who  can  ta^e  advantage  of  Grimley*s  lack 
of  qualification?  Obviously  only  the  party 
for  whose  benefit  it  was  insertea.  Such  is 
the  ordinary  law  of  contracts.  Suppose  "  A, " 
an  individual,  were  to  offer  to  enter  into  con- 
tract with  persons  of  Anglo-Saxon  descent, 
and  ^'B,"  representing  that  he  is  of  such 
descent,  accepts  the  offer  and  enters  into  con- 
tract ;  can  he,  thereafter,  **  A^  making  no  ob- 
jection, repudiate  the  contract  on  the  ground 
that  he  is  not  of  Anglo-Saxon  descent?  ''A" 
has  prescribed  the  terms.  He  contracts  with 
**  B"  upon  the  strength  of  his  representations 
that  he  comes  within  those  terms.  Can  **  B, " 
thereafter,  plead  his  disability  in  ayoidance 
of  the  contract?  On  the  other  hand,  suppose 
for  any  reason  it  could  be  contended  that  the 
proviso  as  to  age  was  for  the  benefit  of  the 
party  enlisting,  is  Grimley  in  any  better 
position?  The  matter  of  age  is  merely  in- 
cidental, and  not  of  the  substance  of  the  con- 
tract ;  and  can  a  party  by  false  representations 
as  to  such  incidental  matter  obtain  a  contract, 
and  thereafter  disown  and  repudiate  its  ob- 
ligations on  the  simple  around  that  the  fact 
in  reference  to  this  incidental  matter  was 
contrary  to  his  representations?  May  he 
utter  a  falsehood  to  acquire  a  contract,  and 
plead  the  truth  to  ayoid  it,  when  the  matter 
in  respect  to  which  the  falsehood  is  stated  is 
for  his  benefit?  It  must  be  noted  here,  that 
in  the  present  contract  is  inyolved  no  matter 
of  duress,  imposition,  ignorance  or  intoxica- 
tion. Grimley  was  sober,  and  of  his  own 
yolition  went  to  the  recruiting  office  and  en- 
listed. There  was  no  compulsion,  no  solic- 
itation, no  misrepresentation.  A  man  of 
mature  yean,  he  entered  fteely  into  the  con- 
tract. 

But  in  this  transaction  something  more  is 
inyolyed  than  the  making  of  a  contract, 
whose  breach  exposes  to  an  action  for  dam- 
affea.  Enlistment  is  a  contract ;  but  it  is  one 
•or  those  contracts  which  changes  the  status ; 
joid  where  that  la  changed,  no  breadi  of  the 
•contract  destroys  the  new  status  or  relieyes 
firom  the  obligations  which  its  existence  im- 
poaea.    Mairiage  la  a  contract ;  but  it  i{  one 
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which  creates  a  status.  Its  contract  obliga- 
tions are  ^mutual  faithfulness;  but  a  breach 
of  those  obligations  does  not  destroy  the  [ISt; 
status  or  change  the  relation  of  the  partiei 
to  each  other.  The  parties  remain  husband 
and  wife,  no  matter  what  their  conduct  to 
each  other — no  matter  how  great  their  di|- 
regard  of  marital  obligations.  It  Is  true  that 
courts  haye  power,  under  the  statutes  of  most 
States,  to  terminate  those  contract  obliga- 
tions, and  put  an  end  to  the  marital  relations. 
But  this  is  neyer  done  at  the  instance  of  the 
wrong-doer.  The  injured  party,  and  the  in- 
jured party  alone,  can  obtain  relief  and  a 
change  of  status  by  judicial  action.  So,  also, 
a  foreigner  by  naturalization  enters  into  new 
obligations.  More  than  that,  he  thereby 
changes  his  status ;  he  ceases  to  be  an  alien, 
and  becomes  a  citizen,  and  when  that  chan^ 
is  once  accomplished,  no  disloyalty  on  his 
part,  no  breach  of  the  obligations  oi  citizen- 
ship, of  itself  destroys  his  citizenship.  In 
other  words,  it  is  a  general  rule  accom- 
panying a  change  of  status,  that  when  once 
accomplished  it  Is  not  destroyed  by  the  mere 
misconduct  of  one  of  the  parties,  and  the 
guilty  party  cannot  plead  his  own  wmng  as 
working  a  termination  and  destructiou  there- 
of. Especially  is  he  debarred  i^m  pleading 
the  existence  of  facts  personal  to  himself,  ex- 
isting before  the  change  of  status,  the  en- 
trance into  new  relations,  which  would  have 
excused  him  from  entering  into  those  rela- 
tions and  making  the  chanee,  or,  if  disclosed 
to  the  other  party,  would  haye  led  it  to  de- 
cline admission  into  the  relation,  or  coiisent 
to  the  change. 

By  enlistment  the  citizen  becomes  a  soldier. 
His  relations  to  the  State  and  the  public  are 
changed.  He  acquires  a  new  status,  with 
correlatiye  rights  and  dutiea ;  and  although 
he  may  yiolate  his  contract  obligations,  his 
status  as  a  soldier  is  unchanged.  He  cannot 
of  his  own  yolition  throw  off  the  garments 
he  has  once  put  on,  nor  can  he,  the  State  not 
objecting,  renounce  his  relations  and  destroy 
his  status  on  the  plea  that,  if  he  had  dis- 
closed truthfully  Uie  facts,  the  other  party, 
the  State,  would  not  haye  entered  into  the 
new  relations  with  him,  or  permitted  him  to 
change  his  status.  Of  course  these  consider- 
ations may  not  apply  where  there  is  insanity, 
idiocy,  infancy  or  any  other  disabil ity  which, 
in  its  nature,  disables  a  party  from  dianging  [1^ 
his  status  or  entering  into  new  relations. 
But  where  a  party  is  sui  juris,  without  any 
disability  to  enter  into  the  new  relations,  the 
rule  generally  applies  as  stated.  A  natu- 
ralized citizen  would  not  be  permitted,  as  a 
defense  to  a  charge  of  treason,  to  say  that  he 
had  acquired  his  citizenship  through  perjury, 
that  he  had  not  been  a  resiaent  of  the  United 
States  for  flye  years,  or  within  the  State  or 
Territory  where  he  was  naturalized  one  year, 
or  tihat  he  was  not  a  man  of  good  moral  char- 
acter, or  that  he  was  not  attsMdied  to  the  Con- 
stitution. No  mote  can  an  enlisted  soldier 
ayoid  a  charge  of  desertion  and  escape  the 
consequences  of  such  act,  by  proof  that  he 
was  oyer  age  at  the  time  of  enlistment,  or 
that  he  was  not  able-bodied,  or  that  he  had 
been  conyicted  of  a  felony,  or  that  before  hii 
enlistment  he  had  been  a  deserter  from  the 
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military  service  of  the  United  States.    These 
ttre  nuttters  which  do  not  inhere  in  the  sab- 
stance  of  the  contract,  do  not  prevent  a  change 
of  status,  do  not   render  the  new  relations 
iussomed    aheolutely  void.    And  in  the  case 
of  a  soldier,  these    considerations  become  of 
Trast  public  importance.     While  our  re^rular 
army  is  small  compared  with  those  of  Euro- 
pean nations,  yet  its  vigor  and  efficiency  are 
«(iually  Important.     An  army  is  not  a  de- 
liberative   Dody.     It  is  the  executive  arm. 
Its  law    is  that  of  obedience.    No  question 
eaai  be  left  open  as  to  the  right  to  command 
in  tbe  officer,  or  the  duty  of  obedience  in  the 
soldier.      Vifcor  and  efficiency  on  the  part  of 
tlie  officer  and  confidence  among  the  soldiers 
in  one  another  are  impaired  if  any  question 
be  left  open  as  to  their  attitude  to  eacn  other. 
So,   unless  there  be  in  the  nature  of  things 
some  inberent  vice  in  the  existence  of  the  re- 
lation,   or  natural  wronff  in  the  manner  in 
-wlilcb  it  vi^as  established,  public  policy  re- 
<]  uires  tbat  it  should  not  be  disturbed.    Kow, 
there    is    no   inherent  vice  in  the  military 
sevice  of  a  man  forty  years  of  age.     The  age 
of    tbirty-flve,  as  prescribed  in  the  Statute, 
is  one  of    convenience  merelj.    The  govern- 
ment bas  the  ri^ht  to  the  military  service  of 
all   its  able-bodied  citizens,  and  may,  when 
emerg^ency   arises.  Justly  exact  that  service 
from  all.      And  if  for  its  own  convenience, 
and  ^w^itb  a  view  to  the  selection  of  the  best 
material,   it  has  fixed  the  age  at  thirty -five, 
it  ia  a  nn.atter  which  in  any  given  case  It  may 
waive  ;   and  it  does  not  lie  in  the  mouth  of 
anyone  above  that  age,  on  that  account  alone, 
to  demand  release  from  an  obligation  volun- 
tarily assumed,  and  discharge  from  a  service 
voluntarily  entered  into.    The  government, 
and    tbe    firovemment  alone,  is  tiie  party  to 
tbe  transaction  that  can  raise  objections  on 
that  grrouod      We  conclude,   therefore,  that 
tbe  a^e  of  the  petitioner  was  no  ground  for 
bis  disebarg'e.  ^ 

•^^/^l?.^i:*2"®^*^on  ariMS  <m  these  facts  as 
T?  YJ^^i«^  ^,?  petitioner  was  in  fact  enlisted. 
iL^'^^S^J???  ^^  Saturday,  February  18, 
^^:.^^«/f^*ii^^er  entered  the  recruiting 
to  .^nl  il^     B«  ^^^«.  ^^  expressed  a  desire 
iSat?«n       fS    underwent  a  physical  exam- 
i^fore  tbe^o,  ^k   the   oath^^of   allegiance 
inS  1^11«    ^S^^^^»ig  officer,  signed  the  cloth- 
i^^i^it  '    Th    r««  placed  in  charge  of  the 
f^K^?^m  aS®  latteftook  him  to  the  cloth- 
troul^    Want  *^^ected  for  his  uniform  a  cap, 
n^du7d  StS'^^  shirt  and  pair  of  stock  W 
vhese  articJea  o»!^fore  him.    He  put  none  of 
a  few   minu^*t except  ^  ^^'  ^L^ItIa 
permission  t?!.^©  tobk  off.    He  then  wked 
iiid  the  acr^^J^o   ^way  and  see  hifl  friends 
on  Monday.      ^  told  him  to  go.Bnd  be  back 
<.Iothe8,  liurri^^  went  sway >  his  citizens'  | 
\o\d  her  whafc^iJ  ^  bis  moUier's  house  and 
tniich  griey^^    ^«  iad   done.     She  was  very 
with  him  TVeA^^^d    after  some  conversation 

4ind  wis  adv/^e^there  iold  them  her  errand. 
^leed  not  coz„^^  siSntfaHy  that  GrimJey 
mo  these  Sl^^^k  ^d  might  go  to  work. 
the  strengtir^J^  ^^'f 5  not  disclosed.  On 
l^'cnt  off  and  J  ^K^Ihe  did  not  return,  but 
•nan.  He  v^^^^Z^Jin  Bervice  as  a  coach- 
WC.S.     ^    ^5|^^*  deserter  on  May 


16,  1888,  brought  before  a  court-martial  and 
found  guilty,  as  heretofore  stated.  The  oath 
of  allegiance  which  he  took  was  as  follows : 


The  United  States  of  America. 


*,   „w—  ^ «j,  «w.-   —    Armagh,  in 

the  State  of  Ireland,  aged  twenty-eight  yean 

and months,   and   by    occupation    a 

irroom,  do  hereby  acknowledge  to  have  vol-  [1551 
untarily  enlisted,  this  eighteenth  day  of  Feb- 
ruary, 1888,  as  a  soldier  in  the  army  of  the 
United  States  of  America,  for  the  period  of 
five  years,  unless  sooner  discharged  by  proper 
authority ;  and  do  also  agree  to  accept  from 
the  United  States  such  bounty,  pay,  rations 
and  clothing  as  are  or  may  be  established  bv 
law.  And  I  do  solemnly  swear  (or  affirm) 
that  I  will  bear  true  faith  and  alleeianoe  to 
the  United  States  of  America,  ana  that  I 
will  serve  them  honestly  and  faithfully 
against  all  their  enemies  whomsoever ;  and 
that  I  will  obey  the  ordera  of  the  President 
of  the  United  States,  and  the  orders  of  the 
officers  appointed  over  me,  according  to  the 
rules  ana  articles  of  war. 

*•  John  Grimley .     [beal.  ] 
**  Subscribed  and  duly  sworn  to  before  me 
this  18th  day  of  February,  A.  D.  1888. 

''James  Miller, 
** Captain,  »d  Infantry,  Recruiting  Officer." 

The  question  presented    is,   whether   the 
petitioner  had,  in  fact,  enlisted  and  become 
a  soldier.    It  will  be  noticed  that  in  this  oath 
of  allegiance  is  an  acknowledgment  that  he 
had  enlisted,  and  that  it  was  not  an  agree- 
ment to  enl  ist.     In  this  respect  this  ^se  dif- 
fers from  that  of   Tyler  v.  P&mervy,  8  Allen. 
480    in  which  the  plaintiff,  with  others,  had 
sijrned  a  paper  by   which,   in  terms,  they 
aweed  to  serve  for  a  period  of  three  years 
"from  the  date  of  our  being  mustered   into 
the  United    States'  service.^    In  that    <^ 
Mr  Justice  Gray,  then  a  member  of  the  Su- 
nreme  Court  of  Massachusetts,  in  an  opi  men 
reviewing  all  the  authorities  in  England  and 
in  this  country,  drew  a  distinction  betv^reen 
an  agreement  to   enlist,    which,  if  broken, 
simoly  gives  a  right  of  action  for  damages, 
and  an  enlistment,  which  changes  the  status 
of  the    party,  transfers   him   from  civil  to 
military  life,  and  renders  him  amenable  to 
miliSry  jurisdiction.     Section  1842  of   the 
Rfivised  Statutes  provides  that  the  army  of 
t^  trnlted  States  shall  be  governed  by  certain 
rulPfl  and  articles  thereafter  stated.     Article 
2  ritovides :    •*  These  rules  and  articlea  ahall 
yJ^^ld  to  every  enlisted  man  at  the  tinae  of 
r^  ^fSxin  six  days  after,  his  enlistmem,  and 
£    ^ill  thereupon  take  an  oath  or  afBrnia. 
«!.^-  eta    Ob^ously  the  oath  is  the  final      ^  ^  ^^. 
l^J'U  the  matter  of  enlistment     Article  47.      ll^BJ 
act  io  ^^"^  ^««»^4^„   reads :    •*  Any  officer  or 


«^i„*^-  enlisted   m  me  ocrviwj   w*    the 

e^fj^d  States,  deserts  the  same  "etc.  By 
21^1  either  receipt  of  pay  or  enlistment  de- 
J^i5:««efl  the  status;  and  after  enlistment  the 
ifSl^comes  amenable  to  military  Juriadlc- 
J^»^y  Although  no  actual  service  may  hav« 
izP^'  *  ndered  and  no  pay  received. 
ir  i^^i^is^  that  the  Articles  of  War 
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not  read  to  him ;  but  that  is  not  a  prerequi- 
site. *"  Within  six  days  after"  is  the  Statute. 
The  reading  of  the  one  hundred  and  twenty- 
eight  articles,  many  of  which  do  not  concern 
the  duty  of  a  soldier,  is  not  essential  to  his 
enlistment.  Paragraph  No.  766  of  the  Army 
Regulations  of  1881  is  as  follows:  "The 
forms  of  declaration,  and  of  consent  in  the 
case  of  a  minor,  haying  been  signed  and 
witnessed,  the  recruit  will  then  be  duly  ex- 
amined by  the  recruiting  officer  and  surgeon, 
if  one  be  present,  and,  if  accepted,  the  47th 
and  108d  Articles  of  War  will  be  read  to 
him,  after  which  he  will  be  allowed  time  to 
consider  the  subject  until  his  mind  appears 
to  be  fully  made  up  before  the  oath  is  ad- 
ministered to  him. "  That  this  was  complied 
with  is  probable,  from  the  testimony. 

The  petitioner  testifies  that  something  was 
read  to  him  out  of  a  book,  though  he  is 
unable  to  say  what  it  was;  ana  Captain 
Miller,  the  recruiting  officer,  testifies  that 
he  is  under  the  impression,  though  not  posi- 
tiye,  that  he  read  the  47th  Article  to  nim. 
He  also  says  that  he  had  quite  a  conyersation 
with  him,  inquiring  as  to  his  past  life  and 
why  he  had  diecidea  to  enlist.  No  solicita- 
tions were  used,  no  adyantage  taken  of  him. 
The  enlistment  was  a  delioerate  act.  No 
specified  amoilnt  of  time  for  the  puroose  of 
consideration  is  prescribed  by  the  regulation. 
The  oath  is  not  to  be  administered  until  his 
mind  is  fully  made  up,  and  that  is  all  that  is 
required.  There  is  nothinff  in  the  circum- 
stances surroundinffthe  enlistment  to  yitiate 
the  transaction.  We  conclude,  therefore, 
upon  the  whole  case,  that  the  age  of  the  peti- 
tioner was  no  bar  to  his  enlistment  of  which 
he  can  take  adyantage ;  that  the  taking  of 
the  oath  of  allegiance  is  the  piyotal  fact 
which  changes  the  status  from  that  of  ciy ilian 
to  that  of  soldier ;  that  the  enlistment  was  a 
deliberate  act  on  the  part  of  the  petitioner; 
and  that  the  circumstances  surrounding  it 
were  not  such  as  would  enable  him,  of  his 
own  yolition,  to  ignore  it,  or  Justify  a  court 
in  setting  it  aside. 

ITiejvagmefU  qf  the  OireuU  Churt  wtU  be  re- 
versed, and  the  case  remanded  with  instruc- 
tions to  reyerse  the  decree  of  the  District 
Court  and  take  such  further  proceedings  as 
shall  be  in  conformity  with  tne  opinion  of 
this  court. 

1 

UNITED  STATES,  AppL, 

V. 

TRINIDAD  COAL  AND  COKING  COM- 
PANY. 

(See  &  a  Beporter^  ed.  160-171.) 

^Mie  ktndB—fraud  in  oUaining  bff  eorpora- 
tfow    reimiureemeni. 


J.  Wbera  meoibeis  of  a  ooipoFatlon«  and  tli 
f>loy^  w«re  its  ageots  In  obtaiolnff  from  the 
goyemment,  for  It,  ooal  lands  that  ooold  not 
lightf ullj  haye  been  entered  hi  Its  own  name, 
suoh  lands  were  fraudulently  obtained,  and  the 

VCfTB,— That  vaUnUfer land  maufbeeet  aatdefar 
frauds  see  noU  to  Miller  y.  Keir.  6: 8BL 

MO 


patents  therefor  may  be  set  aside  as  yoid,  te  m 
suit  for  that  purpose  by  the  United  States. 

2L  Corporations  are  associations  of  persons  within 
the  meanioff  of  and  subject  to  the  reetricUona 
imposed  by  sections  2847  and  2880  of  the  United 
States  Beyised  Statutes. 

8.  A  corporation  which  has  ylolated  a  public  stai-> 
ute  in  obtaining  public  lands  can  be  required  to 
surrender  them  before  it  has  been  reimburaed 
the  amount  expended  by  it  in  procuring  the  legal 
title. 

[No.  774.] 

Argued  Oct.  M9,  SO,  1890.    Deddad  Nat.  17, 

1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Colorado,  dismissing  a  suit  brought  by  the 
United  States  to  set  aside  certain  patents,  and 
to  declare  them  yoid,  and  of  no  effect  as  against 
it    Betereed. 

Statement  by  Mr.  Justice  Harliui  x 

This  is  a  suit  in  equity  by  the  United  States 
against  the  Trinidad  Coal  and  Coking  Com- 
pany, a  corporation  created  under  the  laws  of 
Colorado  and  enraged  in  the  business  of  min- 
ing coiL  The  de^ndant  holds  the  legal  titl^ 
to  six  tracts  of  coal  land  within  the  Pueblo 
Land  District,  in  the  County  of  Las  Animas,  in 
that  State,  containing  in  the  aggregate  954  and 
84-100  acres,  under  conyeyances  executed  to  it 
by  yarious  indiyiduals  to  be  presently  named, 
and  to  whom,  respectiyely,  patents  were  issued. 

The  relief  sought  by  the  goyemment  is  a  de- 
cree setting  aside  these  patents,  and  declaring 
them  yoid  and  of  no  effect  as  against  the  United 
States.  The  defendant  demurred  to  the  bill 
upon  the  ground  that  it  did  not  make  a  case 
for  relief  In  a  court  of  equity,  nor  allege  that 
any  of  the  entries  were  fraudulent  or  In  con- 
trayention  of  law.  The  demurrer  was  sus- 
tained and  the  bill  dismissed,  the  (pinion  of 
the  court  being  reported  in  87  Fed.  Kep.  180. 
The  sole  question  is  whether  the  United  States 
is  entitled  upon  the  showing  made  by  the  bill 
to  the  relief  it  asks. 

Taking  the  allegations  of  the  bill  to  be  true, 
the  case  made  by  Uie  goyemment  is  as  follows: 

On  or  about  the  4th  of  June.  1888,  T.  J. 
Peter  and  Robert  Sayage  were  officers  and 
stockholders,  and  William  H.  Leffingwell, 
Milford  N.  Wells,  Alexander  Craigmyle, 
Charles  F.  Schuman  and  Thomas  Winsbeimer 
were  employes,  of  the  defendant  corporation. 
Peter,  Savage  and  certain  other  officers  and 
members  of  that  corporation,  whose  names  are 
unknown  to  the  goyemment,  together  with 
Leffingwell,  Wells,  Craifmyle,  Schuman  and 
Winsheimer,  formed  a  scheme  to  procure  pat- 
ents for  these  lands  "  for  the  benefit  and  on 
behalf  of  said  defendant  corporation,  and  for 
the  purpose  of  enabling  said  corporation  to 
fraudulently  obtain  titks"  from  the  United 
States  for  its  "coal  hmds  in  excess  of  820 
acres,  contrary  to  the  statutes  of  the  United 
States  in  such  cases  made  and  proyidcd."  In. 
furtherance  of  that  scheme  the  persons  Just 
named,  and  those  associated  witii  them,  or 
some  one  of  them^  or  someone  acting  for  them 
and  in  their  behalf,  on  or  about  the  day  aboye 
named,  wrote  and  prepared,  or  caused  to  be- 
written  and  preparea,  certain  affldayits,  one  of 
which  was  in  substance  and  to  the  effect  that 
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**  DO  poritoo  of  the  tnct  of  Und  described  a8| 
the  Dortbeaft  quarter  of  feotkm  six,  towmhip 
tbirty-foor  soutb,  of  ntDse  dxtj-tbree  west,  of 
tbe  tixtb  prindpal  mendiaD,  and  ooDtainiag 
one  bundred  and  fifty-two  and  68-lOOtbs  acres, 
waa  in  tbe  poMeeilon  of  aoT otber party;  tbat  said 
Robert  Sayage  waa  twenty-one  veaia  of  axe,  a 
dtiien  of  tbeUnited  Stat^  and  bad  never  beld 
nor  porcbaeed,  aa  an  indlTidnaL  or  at  a  mem- 
ber of  any  anodation,  lands  onder  tbe  laws  of 
tbe  United  States  relating  to  tbe  sale  of  ooal 
lands  of  tbe  United  States:  tbat  be,  tbe  said 
SaTage,  was  wdl  acquainted  witb  tbe  cbaracter 
of  sud  land  and  witb  erery  legal  sobdiyislon 
tbereof,  and  bad  freooently  pesied  orer  tbe 
same;  tnat  bis  knowledge  of  said  land  was  sncb 
aa  to  enalile  bim  to  terafy  undentandingly  in 
regard  tbereto;  tbat  said  land  contained  larffe 
deporits  of  ooal,  and  was  cbiefly  Taloaole 
tberefor:  tbat  tbere  waa  not,  to  his  knowledge, 
witbin  tbe  limits  tbereof,  any  vein  or  lode  of 
qnarti  or  otber  rock  in  place,  bearing  gold,  silver 
or  copper;  and  tbat  tbere  was  not  witbin  tbe 
Ibnits  of  said  land,  to  bis  knowledge,  any  Tal- 
uable  depodts  of  gold,  sflver  or  copper."  Tbis 
affidavit  was  subscribed  and  sworn  to  by  Sav- 
age on  tbe  4tb  of  June,  1888,  before  tbe  register 
of  tbe  land  office  at  neblo.  Tbe  otber  affi- 
davit, subscribed  and  sworn  to  before  tbe  same 
officer  by  Leffingwell  and  Wells,  set  fortb  in 
substance  tbe  same  facts  aa  being  witbin  tbdr 
knowledge. 

Tbe  coDspirators.or  soma  one  or  more  of  tbem, 
or  someone  acting  for  them,  on  or  about  tbe 
same  date,  filed  tbese  aflldavits  in  tbe  land  of- 
fice at  Pueblo,  and  made  application,  in  tbe 
•ame  and  on  bebalf  of  Savage,  to  enter  and 
purcbase,  under  tbe  statutes  of  tbe  United 
States,  tbis  tract  of  one  bundred  and  fifty-two 
and  ^  acres,  as  vacant  coal  land;  and  at  tbe 
same  time  tbere  vras  paid  to  tbe  recdver  of 
public  monevs  at  tbat  office  tbe  sum  of  tbree 
tbousand  and  fifty  and  ^  dollars  aa  tbe  pur- 
cbase price  of  tbe  tract  a!  twenty  doUars  per 
acre.  Thereupon  tbe  register  issued  in  du|di- 
cate  a  certificate  to  tbe  dfect  tbat  Savage  bad 
on  tbat  day  purchased  tbis  land  from  tbat  offl- 
eer  at  tbe  price  stated:  tbat  tbe  paymentof  tbe 
price  bad  been  made  in  full  as  required  bv  law; 
and  tbat,  on  tbe  presentation  of  tbe  oernficato 
to  tbe  commisdoner  of  tbe  General  Land 
Office,  be  would  be  entitled  to  recdve  a  patent 
for  tbe  land.  Upon  tbe  payment  of  this  money 
and  tbe  issuing  of  tbe  certificate,  tbe  recdver 
delivered  to  Savage,  or  to  tbe  conspirators,  or 
to  some  one  of  tbem,  or  to  sooeone  for  tbem, 
io  duplicate,  a  recdpt  which  in  effect  acknowl- 
edged that  be  bad  paid  tbe  above  sum  aa  and 
for  tbe  price  of  tbe  land  at  twen^  dollars  per 
acre.  This  bdng  done,  tbe  rerister  and  re- 
cdver forwarded  tbe  papers,  affiiavita,  appli- 
cations and  one  of  tbe  certificates  and  recdpta 
to  the  General  Land  Office  at  Washington,  de- 
livering tbe  otber  duplicate  certificate  to  tbe 
coospiratoii.  or  to  some  one  of  tbem,  or  to 
someone  actinr  for  tbens,  "  such  delivery  pur- 
porting  to  be  for  and  on  bebalf  of  tbe  said  Bob- 
eit  Savage.** 

Similar  applications  and  aflldaviu  were  pre- 
pared and  filed,  at  tbe  instance  of  tbe  same 
nersona,  in  bebalf  of  Leffingwell,  Wells, 
Craigmyle,  Scbuman  and  Winsbdmer,  respec- 
tivdy,  in  reference  to  tbe  remaining  tracts, 
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and  they  severally  procured  patents  to  be 
issued,  aa  follows:  to  Savage  for  169  and  ^ 
acres;  to  Leffiingwdl,  Craijnnyle,  Schuman  and 
Winsbdmer,  each,  for  160  acres;  and  to  Wells 
for  161  and  iV»  ftores.  Tbe  government,  re- 
lying upon  such  affidavita  and  certificates, 
bdicving  tbat  tbe  lands  were  legally  entered 
by  each  individual  for  bis  own  use  and  benefit^ 
and  in  ignorance  of  tbe  conspiracy  and  ita  ob> 
Jecta,  issued  patenU  for  tht  several  tracts,  pur- 
portbig  thereby  to  convey  all  iu  righta,  ut]e» 
interest  and  estate  therdn  to  tbe  parties, 
respectively,  in  whose  names  tbe  entries  were 
msde.  The  patentawere  subsequently  deliv« 
ered  to  the  patentees  or  to  someone  represenl- 
inff  tbem  and  acting  in  their  name. 

It  also  appears  from  the  bill  that  Savage. 
Leffingwell,  Wells,  Cralgmvle,  Schuman  and 
Winsbelmer  did  not  enter  the  lands  for  their 
own  use  and  benefit,  nor  for  the  use  and  bene* 
fit  of  any  of  them,  but  for  tbe  direcc  use  and 
benefit  of  the  Trinidad  Coal  and  Coking  Com- 
pany; that  ito  officers  procured  tbe  entrymen 
to  go  in  a  body  to  the  City  of  Pueblo  to  file  the 
above  papers  as  stated;  that  the  papers  and 
affidavits  were  drawn  and  prepared  bv  its  offi- 
cers; that  the  expenses  of  the  conspfrstors  In 
ffdng  to  that  dty  to  make  the  entries  were  paid 
by  ito  officen,  acting  for  it  and  in  ito  behalf; 
that  the  entlrepurchsse  money  for  sll  the  tracta 
and  all  land-office  fees,  cosu  and  expenses  were 
paid  by  tbe  Company;  that  immediately  after 
the  filing  of  the  affidaviu  in  the  land  office, 
and  the  pretended  entries.  Savage.  LefflngweU, 
Wells,  Craiflrmvle.  Schuman  and  Winsbelmer^ 
and  each  of  tbem,  executed  and  delivered  to 
tbe  Compaov  warranty  deeds  conveyinr  to  it 
each  of  said  tracta;  that  tbe  Company  imme- 
diately entered  into  possession,  and  has  pos- 
sessed and  daimed  tbe  landa  until  the  present 
time;  tbat  no  one  of  the  patentees  has  ever 
cUimed  or  asserted  any  nght  or  Interest  in 
thenL  or  in  anv  of  tbem,  by  virtue  of  tt>e  above 
fraudulent  and  illeral  entries;  tbat  tbe  entriea 
were  in  reality  and  effect  a  purcbase  of  tbe 
lands  by  tbe  Company,  and  that  the  entriea  and 

Sirchases  by  tbe  persons  named  were  only  a 
vice  to  evade  tbe  laws  of  tbe  United  States 
and  to  procure  for  the  defendant  a  greater 
amount  of  coal  lands  than  it  could  legally  pur* 
chase  and  bold. 

Tbe  bill  further  alleges  thai  tbese  entries  of 
coal  lands  were  illegal  for  tbe  additional  reason 
that,  prior  to  tbe  fourth  or  June,  1888,  Peter, 
being  an  officer  and  stockholder  of  the  Com- 
pany, bad,  on  tbe  fifth  dav  of  August,  1881, 
entered  and  purchased  under  tbe  laws  of  tbe 
United  States  one  hundred  and  sixty  acres  of 
vacant  ooal  lend,  and  otber  officers  and  stock- 
holders of  tbe  Company,  namdy,  Charles  P. 
Teat,  Joseph  L.  Prentiss,  Orlando  B.  Wheeler 
and  others  whose  names  are  unknown  to  tbe 
government,  bad  purdiased  tracta  of  coal  land 
of  tbe  United  States,  all  of  which,  entered  and 
purchased  by  T.  J.  Peter  and  by  such  otber 
oflloers  and  stockboldecs  of  tbe  Comnsny. 
were,  on  tbe  fourth  day  of  June,  1888,  held  and 
owned  by  tbe  defendant,  and  were  in  tbe  aggre> 
gate  in  excess  d  tbree  bundred  and  twenty 
acrea  of  coal  land;  that  ndtber  tbe  Company 
nor  any  memlier  or  officer  of  it,  f or  tta  own 
benefi  t  or  in  ita  bebalf,  could  then  legally  enter 
or  purcbase  additiooal  ooal  lands  from  tbe 
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gOYeniment;  and  that  when  said  tracts  were 
conyeyed  to  it  by  the  several  patentees  it  had 
full  nodce  of  the  alleged  fraudulent  scheme,  as 
well  as  of  the  fact  that  the  lands  were  being 
entered  and  purchased  for  its  benefit  exclu- 
sively. 

Mr,  Win*  A.  Maoi^*  Aniitant  Attp-Oen., 
for  appellant. 

Messn.  Oeo,  B.  Peek,  Chas.  E.  Oast  and 
A.  B.  Brown,  for  appellee: 

The  various  Pre  emption  Laws  permit  a  pre- 
emptor  to  sell  his  right  prior  to  making  his 
entry. 

fhredgiU  ▼.  Pintard,  68  U.  S.  12  How.  24 
(18:  877);  Marki  v.  Dtxon,  61  U.  S.  20  How. 
504(15: 1004);  MyersY,  Croft,  80  U.  S.  18  WaU. 
291  (20: 562);  Lamb  v.  Davenport,  85  U.  8.  18 
WalL^7(21:759). 

A  contract  between  two  persons  whereby 
coal  land  is  to  be  entered  by  one  for  their  Joint 
benefit  involves  no  fraud  on  the  government, 
and  is  enforceable. 

Lipteomb  v.  NichoU,  6  Colo.  290;  opinion  of 
the  cm:uit  court  in  this  case,  87  Fed.  Rep.  180. 

The  government  cannot  equitably  ask  to 
have  these  patents  vacated  without  offering  to 
pay  back  the  purchase  price. 

FosdiekY.  SehaU,  99  U.  S.  286.  258  (25:  889, 
842);  MaUhemy.  Warner,  6  Fed.  Rep.  461; 
Daniell,  Ch.  Pr.  and  PI.  (5th  Am.  ed.)  886, 887, 
562. 

When  the  sovereign  becomes  a  suitor,  he 
submits  his  rights  to  settled  judicial  notions  of 
morality  and  good  faith,  the  same  as  a  subject. 

Brent  v.  Bank  of  Washington,  86  U.  8.  10 
Pet.  596,  614,  615(9:  647,  654.  555):  The  Siren, 
74  U.  8.  7  Wall.  152, 154  (19: 129,  180);  United 
States  T.  Eughei,  52  U.  8.  11  How.  552,  568 
(18: 809);  F^Vi  Nat.  Bank  t.  Long,  7  Biss.  502; 
United Statee  v.  Throckmorton, ^B&wy,  42,  48, 
69;  United  States  v.  Pratt  Coat  d  Coke  Co.  18 
Fed.  Rep.  708;  Moffat  v.  United  States,  112  U. 
8.  24  (28:  628);  United  States  t.  Minor,  114 
U.  8.  288  (29: 110). 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  patents  in  question  were  based  upon  en- 
tries made  under  sections  2847,  2848.  2850  and 
2862  n»i  the  Revised  8tatutes,  which  embody 
substantially  provisions  in  an  Act  of  Congress 
approved  March  8.  1878,  entitled  "An  Act  to 
Provide  for  the  8ale  of  the  Lands  of  the  United 
8tate8  ConUining  Coal."  17  Stat.  607,  608, 
chap.  279.    These  sections  are  as  follows: 

."  8ec.  2847.  Eveiy  person  above  the  age  of 
twenty-one  years,  who  is  a  citizen  o(  the 
United  States,  or  who  has  declared  his  inten- 
tion to  become  such,  or  any  association  of  per- 
sons severally  qualified  as  above,  shall,  upon 
application  to  the  register  of  the  proper  land 
office,  haye  the  right  to  enter,  by  legal  subdi- 
visions, any  quanntj  of  vacant  coal  lands  of 
the  United  States  not  otherwise  appropriated  or 
reserved  by  competent  authority,  not  exceed- 
inff  one  hundred  and  sixty  acres  to  such  indi- 
vidual person,  or  three  nundred  and  twenty 
acres  to  such  association,  upon  payment  to  the 
receiver  of  not  less  than  ten  dollars  per  acre  for 
•och  landa,  where  the  same  shall  be  situated 
more  than  fifteen  mUet  from  any  completed 
railroad,  and  not  less  than  twenty  dollars  per 
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acre  for  such  lands  as  shall  be  within  fifteen 
miles  of  such  road. 

'*  Sec.  2348.  Any  person  or  association  ot 
persons  severally  qualified,  as  above  provided^ 
who  have  opened  and  improved,  or  shall  here* 
after  open  and  improve,  any  coal  mine  or 
mines  upon  the  public  lands,  and  shall  be  in 
actual  possession  of  the  same,  shall  be  entitled 
to  apreference-risht  of  entry,  under  the  preced- 
ing section,  of  the  mines  so  opened  and  im- 
proved: Provided,  That  when  any  association 
of  not  less  than  four  persons,  severally  quali- 
fied as  above  provided,  shall  have  expended  not 
less  than  five  thousand  dollars  in  working  and 
improving  any  such  mine  or  mines,  such  asso- 
ciation may  enter  not  exceeding  six  hundred 
and  forty  acres,  including  such  mining  im- 
provements." 

'*8ec.  2350.  The  three  preceding  sections 
shall  be  held  to  authorize  only  one  entry  by 
the  same  person  or  association  of  persons;  and 
no  association  of  persons  any  member  of  which 
shall  have  taken  the  benefit  of  such  sections, 
either  as  an  individual  or  as  a  member  of  an^ 
other  association,  shall  enter  or  hold  any  otbel 
lands  under  the  provisions  thereof;  and  no 
member  of  any  association  which  shall  have 
taken  the  benefit  of  such  sections  shall  enter  or 
hold  any  other  lands  under  their  provisions; 
and  aD  persons  claiming  under  section  twenty- 
three  hundred  and  forty -eight  shall  be  required 
to  prove  their  respective  rights,  and  pay  for 
the  lands  filed  upon  within  one  year  from  the 
time  prescribed  for  filing  their  respective  claims, 
and  upon  failure  to  file  the  proper  notice,  or  to 
pay  for  the  land  within  the  required  period, 
the  same  shall  be  subject  to  entry  by  any  other 
qualified  applicant." 

"Sec.  2852.  Nothing  in  the  five  precedinir 
sections  shall  be  construed  to  destroy  or  impair 
any  rights  which  may  have  attached  prior  to 
the  third  day  of  March,  eighteen  hundred  and 
seventy-three,  or  to  authorize  the  sale  of  landa 
valuable  for  mines  of  gold,  silver  or  copper." 

The  restrictions  imposed  upon  the  entry  and 

gurohase  of  the  vacant  coal  lands  of  the  United 
tates  have  been  so  clearly  expressed  that  no 
doubt  can  exbt  as  to  the  intention  of  Congress 
in  enacting  the  above  sections.  The  Statute 
authorizes  an  association  of  persons  to  enter 
not  exceeding  three  hundred  and  twenty  acres, 
and  provides  that  only  one  entry  can  be  made 
by  the  same  person  or  association,  and  that 
"no  association  of  persons,  any  member  of 
which  shall  have  taken  the  benefit  of  such 
sections,  either  as  an  individual  or  as  a  mem- 
ber of  any  other  association,  shall  enter  or  hold 
any  other  lands  under  the  provisions  thereof."' 
It  is  contended  that  the  case  made  by  the- 
bill  is  not  within  the  prohibitions  of  the  Stat- 
ute, although  the  demurrer  admits  that  the 
Trinidad  Coal  and  Coking  Company  acquired 
the  lands  in  dispute  pursuant  to  a  scheme 
whereby  the  several  tracts  were  to  be  entered 
for  its  benefit,  in  the  name  of  certain  persons, 
its  officers,  stockholders  and  employes- the^ 
title,  when  thus  obtained,  to  be  conveyed  to  the 
Company,  which  should,  and  did,  bMr  all  the 
expenses  attending  the  entries  and  purchases 
from  the  government.  This  contention  cann«>t 
be  sustained  unless  the  court  lends  its  aid  to 
make  successful  a  mere  device  to  evade  the* 
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Blatate.  The  poUcj  Adopted  for  diipofiog  of 
^^^^  the  racant  coin  lands  ox  the  Unitod  States 
[leri  should  ooi  he  frustrated  in  this  war.  It  was 
for  Congress  to  prescribe  the  conditions  under 
which  imliTidaals  and  aasodations  of  individu- 
als might  acquire  these  lands,  and  its  intention 
should  not  he  defeated  1^  ^i  narrow  construe^ 
tioD  of  the  Statute.  If  the  scheme  described 
in  the  bill  he  upheld  as  consistent  with  the 
Ststute,  It  Is.easV  to  see  that  the  prohibition 
upon  an  association  entering  more  than  three 
hundred  and  twenty  acres,  or  entering  or  hold- 
ing additional  coal  lands,  where  one  of  its 
members  has  taken  the  benefit  of  its  proTisions, 
would  be  of  no  yaloe  whateyer.  It  is  true.  In 
the  present  case,  that  some  of  the  persons  who 
made  the  entries  in  question  were  not,  strictly 
speaking,  members  or  the  corporation,  but  onlj 
iift  emplcj^s.  But  as  they  were  partiea  to  the 
allegea  scheme,  and  were,  in  f&tiL  agenta  of 
the  defendant  m  obtaining  from  the  goyem- 
ment  coal  lands  that  could  not  rightfulhr  haye 
been  entered  in  its  own  name,  that  drcom- 
stance  is  not  controlling.  Beddes,  it  appears 
from  the  bill  that  when  that  scheme  was  formed 
and  executed,  Peter  and  other  officers  and 
stockholders  of  the  association  had  taken  the 
benefit  of  the  Sutute,  and  that  the  Unds  origi- 
nal It  entered  and  purchased  by  them  were  then 
held  and  owned  oj  the  Company,  and  were  in 
excess  of  three  nundred  and  twenty  acrea. 
There  ia,  consequently,  in  yiew  of  all  the 
allegstioos  of  the  bill,  no  escape  from  the  oon- 
dumn  that  the  lands  in  question  were  fraudu- 
lently obuined  from  the  United  States.  We 
say  fraudul^Dtly  obtained  because,  if  the  facts 
admitted  by  the  demurrer  had  been  set  out  in 
the  papers  filed  in  the  land  office,  the  patents 
sought  to  be  canceled  could  not  have  been 
issued  without  yiolating  the  Statute.  The  de- 
fendant would  not  have  been  permitted  to  do 
indirectly  that  which  it  could  not  do  directly. 
If  the  patents  could  not  have  been  rightfully 
Issued  upon  papers  disdodng  the  fact  that 
Savage,  LeffiogweU,  Wella,  Craigmyle,  Schu- 
man  and  WinsheJiner  were  really  acting  in 
behalf  of  and  aa  the  agents  of  an  association 
which  was  to  meet  all  the  ezpensea  attending  the 
applicationa.  and  which  alrauly  held  and  owned 
coal  lands  formerly  belonging  to  the  United 
[I#9|  Btatea,  and  under  conyeyances  from  some  of  its 
member*  who  had  preyiously  taken  the  benefit 
of  the  Statute,  it  isdifllcnlt  to  percdte  why  the 
hill  d«iea  not  make  a  case  entiiling  the  goTem- 
flMnt  to  the  relief  aaked.  These  yiews  ate  in 
aoconUnce  with  the  practice  in  the  Depart- 
flMnt  of  the  Interior.  Adolph  Frtsmn,  9  Lknd 
I)ee.t71  ;JI7M^A«f^ /^  OMTCb.  7  Land  Dec.422. 
It  ia  confidently  assnrted  by  the  Company 
ttat  the  indlTiduus  making  entries  who  were 
dtimsof  the  United  States,  and  not  members  of 
an  asaocistion  of  persons,  had  a  right  under  the 
Statute,  and  upon  their  own  lesponsibilitT,  to 
enter,  each,  the  quantity  of  coal  Unds  for  which 
they  rsspedlT^y  reodyed  patenta,  and  that,  hay- 
ing obtained  patents^  they  were  at  liberty  to  dia- 
poae  of  the  unds  aa  they  saw  proper,  eyen  to 
an  aasnflstion  of  persona  which,  or  some  mem- 
ber of  which,  had  already  taken  the  full  ben- 
efit of  the  Statute.  Whether  this  be  ao  or  not, 
Dothlag  dee  appearing  than  la  Juat  stated,  we 
need  not  now  fledde.    The 
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It  is  the  cased  an  associa- 


tion seeking  to  evade  an  Act  of  Coogreas  by 
using  for  its  own  benefit  the  names  of  both  its 
members  and  employ^  to  obtain  from  the  gov- 
ernment vacant  coal  lands  which  it  coula  not 
legally  obtain  upon  entriea  made  in  ita  own 
name,  and  which  it  was  expreesly  forbidden  to 
enter  by  reason  of  some  of  its  members  having 
previously  taken  the  benefit  of  the  Statute. 

In  MeJtinley  y.  Whaekr,  180  U.  S.  080,  680 
[83: 1048,  1000],  it  waa  dedded  that  section 
2810  of  the  Revised  Statutes,  declaring  valua- 
ble mineral  depodts  in  lands  bdonging  to  the 
United  States  to  be  free  and  open  to  explora- 
tion and  purchase,  and  the  lands  in  which  they 
were  found  to  occupation  and  purchase  by 
dtixena  of  the  United  Sutea  and  those  who 
have  declared  their  intention  to  become  such, 
did  not  predude  a  nrivate  corporation,  formed 
under  the  laws  oi  a  State,  whose  membera 
were  citizena  of  the  United  Statea,  from  locat- 
ing a  mining  daim  on  the  public  binds  of  the 
United  SUtes.  Thus  far  it  has  been  assumed 
that  the  defendant,  although  an  incorporated 
company,  is  an  "aaaodaUon  of  persons  with- 
in the  meaning  of  the  Statute  relating  ezdu- 
sivdy  to  the  vacant  coal  lands  of  the  govern- 
ment, and,  as  such,  is  subject  to  the  restriction 
as  to  the  number  of  acres  of  such  landa  that 
may  be  entered  in  its  name.  We  have  seen 
that  the  right  to  enter  such  landa  is  given  only 
to  persons  above  the  age  of  twenty- one  years 
who  are  dtixena  of  the  United  States,  or  have 
dedared  their  intention  to  become  such,  and 
to  associations  of  persons  severally  so  qualified; 
and  each  person  of  the  former  claas  is  per- 
mitted  to  enter  not  exceeding  one  hundred  and 
sixty  acres,  while  "aModat  ions  of  persotu," 
severally  oualified  as  above,  nuiy  enter  not  ex- 
ceeding three  hundred  and  twenty  acres. 
S  8847.  The  object  of  these  restrictions  ss  to 
ouaotltv  waa,  manifestly ^io  prevent  monopo- 
lies in  these  coal  lands.  The  reasons  that  sug^ 
geated  the  prohibitions  in  respect  to  aasoda- 
tions of  persons  apply  equally  to  incorporated 
and  imincorporatea  assodstions.  But  the  pur- 
pose of  the  grovemment  would  be  defeated  al- 
together, if  it  should  be  hck!  that  corporatlona 
were  not  "  associations  of  persons  "  within  the 
meaning  of  the  Statute,  and  subject  to  the  re- 
strictions iinposed  upon  the  XmxHk  by  sections 
8847  and  8850.  It  is  imreasonable  to  suppose 
that  Congress  intended  to  Hmit  the  right  of  en- 
tering coal  landa  to  one  hundred  and  axty  acres 
in  the  case  of  an  individual,  and  to  three  hun- 
dred and  twenty  acres  in  the  case  of  an  unin- 
corporated association,  and  leave  the  way  open 
for  an  incorporated  assodatioo,  by  means  of 
entries  made  for  its  benefit  in  the  nsmes  of  its 
oflicers,  stockholders,  employee  and  agenta, 
to  acquire  public  coal  landa  without  any 
restriction  whatever  aa  to  quantity.  The 
language  of  the  Statute,  to  say  nothing  of  the 
polfoy  which  underlka  it,  does  not  require  or 
pennit  any  such  interpretation  of  its  provisloos. 
The  words  "  aasodation  of  penona**  are  often, 
and  not  Inaptly,  employed  to  describe  a  cor- 
poration. An  Incorporated  company  Is  an  aa- 
aociatloo  of  individuals  actingas  a  suigle  per- 
son, and  by  their  corporate  name.  As  this 
court  haa  MkL  "private  corporatlooa  are  bat 
assodationa  of  Individuals  united  for  some  com- 
mon purpoee,  and  permitted  by  the  law  to  use 
a  common  seal,  and  to  diange  its  members 
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without  a  dissolution  of  the  association."  Ba^ 
tinwre  dbP.  H.  Ch.  v.  FiWi  Bapiut  Church,  106 
U.  8.  817.  880  [27:789,  7441. 

One  other  point  discussed  at  the  bar  deserves 
consideration.  It  is  contended  by  the  defend- 
ant  that  the  United  States  is  sobject,  as  a  suitor, 
to  the  same  rules  that  control  courts  of  equity 
when  determining,  as  between  priyate  persons, 
whether  particular  relief  should  be  granted ;  that 
the  government,  asking  eanil^,  must  do  equity; 
and,  consequently,  that  the  bil!  is  defective  in 
not  containing  a  distinct  offer  to  refund  the 
moneys  which,  it  is  alleged,  were  fumlBbed  by 
the  defendant  to  the  several  persons  to  whom 
patents  were  issued.  The  rule  referred  to 
should  not  be  enforced  in  a  case  like  Uie  pres- 
ent one.  In  the  matter  of  disposing  of  the 
vacant  coal  lands  of  the  United  States,  the 
sovemment  should  not  be  regarded  as  occupy- 
ing the  attitude  of  a  mere  seller  of  real  estate 
for  its  market  value.  It  is  not  to  be  presumed 
ihat  the  small  price  per  acre  required  from 
those  desiring  to  obtain  a  title  to  such  lands 
hsd  any  influence  in  determining  the  policy  to 
^  adopted  in  opening  them  to  entry.  They 
were  neld  in  trust  for  all  the  |>eople;  and  in 
making  regulations  for  disposing  of  them. 
Congress  took  no  thought  of  thev  pecuniary 
value,  but,  in  the  discharoe  of  a  high  public 
duty  and  in  the  interest  of  the  whole  country, 
«ought  to  develop  the  material  resources  of 
the  United  States  by  opening  its  vacant  coal 
lands  to  entry  by  individuals  and  by  associa- 
tions of  persons  at  prices  below  their  actual 
value.  The  controlling  oblect  of  this  and  sim- 
ilar suits  is  to  enforce  a  public  statute  against 
those  who  have  violated  its  provisions.  It  is 
«)ot  disputed  that  the  Attorney- General  may,  in 
virtue  of  the  authority  vested  in  him,  institute 
this  suit.  According  to  the  allegations  of  the 
bill,  which  are  admitted  to  be  true,  the  defend- 
ant is  a  wrongdoer  against  whom  the  govern- 
ment seeks  to  vindicate  its  policy  in'reference  to 
the  development  of  its  vacant  coal  lands.  Con- 
cress,  when  establishing  that  policy,  was  not 
bound  to  assume  that  individuals  or  associa- 
tions of  individuals  would  attempt  to  defeat  it 
by  means  of  fraudulent  schemes  or  otherwise, 
lif  the  defendant  is  entitled,  upon  a  cancellation 
of  the  patents  fraudently  and  illegally  obuined 
from  the  United  States,  in  the  name  of  others, 
for  its  benetit,  to  a  return  of  the  moneys  fur- 
nished to  its  agents  in  order  to  procure  such 
patents,  we  must  ass*ime  that  Congress  will 
make  an  appropriation  for  that  purpose,  when 
it  becomes  necessary  to  do  so.  Toe  proposi- 
tion that  the  defendant,  having  violated  a  pub- 
lic statute  in  obtaining  public  lands  that  were 
dedicated  to  other  purposes,  cannot  be  required 
to  suneoder  them  until  it  has  .been  reinnursed 
the  amount  expended  l^  it  in  procuring  the 
legal  title,  is  not  within  the  reason  of  the  ordi- 
nary rule  that  one  who  seeks  equity  must  do 
•equity;  and,  if  sustained,  would  interfere  with 
the  prompt  and  efficient  administration  of  the 
public  domain.  Let  the  wrong-doer  first  re- 
•store  what  it  confesses  to  have  obtained  from 
the  government  bv  means  of  a  fraudulent 
scheme  formed  by  its  officers,  stockholders  and 
•employ^  in  violation  of  law. 

The  decree  U  ref>er9ed,  with  direcUone  to  owr- 
rule  the  demurrer,  and  for  furthar  proeeedinge 
-not  ineomUterU  toith  thu  opinion, 

4^44 


FRANK  M0RRIS8BY,  Appt.. 

MAJOR  DAVID  FERRY. 

(Bee  8L  O.  Reporter^  ed.  Ut-]6(U 

EnliiimenU  in  the  army  bp  minore    noi 
hie  hy  infant^jtfani,  when  puniM^  fir 
deeerOon. 

1*  Ba&tlir,  n.&  Be  v.>8taL«  that  no  poson  under 
ttie  age  of  twent7-one  years  aball  be  eiiUsted  into 
the  miUtaiT  servloe  of  the  United  States  wltfaont 
the  written  consent  of  his  parents  or  guardisia. 
Is  for  the  beoefltof  ttie  parent  or  gnanUan,  but 
It  gives  no  privilege  to  the  minor. 

%  An  enlistment  Is  not  a  contract  onljtbnteffeeti 
a  change  of  status.  It  Is  not,tliere(Ore,likein 
ordinary  oontrsot,  voidable  hj  an  Infant. 

IL  An  Intuit,  who  has  a  parent,  bavlng  eolMed. 
Is  amenable  to  milttaiy  jurlsdiotlon,  and.  If  hJi 
parent  does  not  Interfere*  Is  bound  to  remain  ia 
the  service,  and  Is  pnnlshaMn  ter  deseiuon. 

[No.  081.] 

Submitted  Oei.  ffl,  JS90.  Deeidad  Nae.  17, 1S90. 

APPEAL  from  an  order  of  the  Ckcuit  Ooort 
of  the  United  SUtes  for  the  Eastern  Dis- 
trict of  Missouri,  remanding  the  petitioner, 
Frank  Morrissey » to  the  custody  of  tlie  military 
authorities,  by  whom  he  was  held  on  the  charge 
of  desertion.    Aprmod, 

The  facts  are  stated  in  the  opinion. 

Metare,  Henry  W.  Putnajn  and  DofMrf 
Noya  Kirby,  for  appellant: 

Morrissey  had  not  become  l^g^Ily  a  soldier. 

The  consent  of  parents,  of  the  mother  if  the 
father  is  not  living,  as  well  as  of  the  infant  and 
of  the  government,  is  a  condition  precedent  to 
the  government's  right  to  the  custody  of  thein- 
fanrs  person. 

EsB  parte  Maeon,  1  Murphey  (K.  0.)  886; 
Shomer^e  Caee,  1  Law  Repoa.  (N.  0.)  56,  69; 
United  Statee  v.  Anderson,  1  Cooke  (Tenn.)  148; 
Com,  y.  Harriaon,  11  Mass.  64,  65;  Com,  v. 
Vu$hing,U.  67, 70,  71;  Com,  t.  CaOan,  6Bhiii. 
255;  Lev>Uf  Oaee,  2 Law  Repoa.  (N.  0.)47, 68, 
54;  Gariton**  (Jam,  7  Oow.  471;  Cbm.  t.  Downei, 
24  Pick.  227,  229,  280;  Keelei^e  Oaee,  Hempet 
806,  810;  Oom,  v.  F09,  7  Pa.  886;  Kimbaffi 
Caee,  9  Law  Rep.  600;  United  Staiee  y.  Wright, 
5  PhUa.  296,  298;  Be  McDonald,  1  Low.  100, 
105;  120  Andrewe,  1  Hask.  87;  Be  McLaw, 
8  Blatchf.  67;  Com.  y.  BMce,  8  Phila.  628;  Be 
Mc2rultv,2  Low.  870;  United  Statee  y.  Ban- 
ehett,  18  Fed.  Rep.  86;  Be  Baker,  88  F^Bsp^ 
80;  Be  Chapman,  2  L.  R.  A.  882,  87  F^  Bep. 
827. 

An  infant's  contract  for  miUtazy  service,  liks 
any  other  of  his  contracts,  can,  at  common 
law,  be  effectively  ratified  by  him  only  after 
his  majority. 

State  y.  Dimick,  12  N.  H.  194,  199;  Werirni^ 
U.  Teleg.  Co,  y.  DatenpoH,  97  U.  8.  869,  878 
(24: 1074,  1050). 

The  additional  remedy  for  minors  by  appeal 
to  the  Secretary  of  War,  given  by  Stat  1864, 
chap.  18,  sec.  20,  and  chap.  287,  sec.  6  (18  Stat 
at  L.  880),  was  not  ezdumve  of,  or  a  sabstitute 
for,  the  remedy  by  habeas  corpus. 

Non.— ^a  to  naiMl  coutU-martMl;  fmrted/UtMrn  flf* 
08  to  persons  anyl  offieen;  how  eoneUtuted,  ste^— sea 
note  to  Wilkes  v.  DInsman,  ISe  SISL 

187  U.  S. 
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^    V. ^  ▼•  Swnuntr,  8  CHfl.  489.  46(M58:  U. 

«;Rov.  Stat.  §  6696;  WInthrop,  Military  Law, 

1*be  statemeDt  at  the  time  of  the  enlistment, 
tbat  be  -waa  twenty-one  years  old,  does  not 
«8top  him  from  obtaining  his  diacbarge. 

JSe  TarhU,  26  Wla  890,  413,  418;  Tucker  t. 
Moreiana,  86  IT.  8.  10  Pet.  68.  77  (9:  846.  868); 
Oonrae  ▼.  BirdMOl,  1  Johns.  Cas.  187, 128;  lUr^ 
riam  V.  Ounningham,  11  tiusb.  40. 

Sis  departure  from  the  barracks  without 
leave  did  not  deprive  him  of  his  right  to  be  dis- 
charged on  habeas  corpus. 

J>efe^a  Ckue,  26  Law  Rep.  688,  640;  MtNiO- 
-t^m  Oa^e,  2  Low.  270. 

Mf.  IBITsa.  H.  T&lt,  BoUeUor-Oen,,  for  ap- 
f>el1ee: 

The  enlistment  was  blndine^  on  Monissey 
^without  his  mother's  consent.  Itwasnotyoia, 
^ut  voidable,  and  she  alone  could  ayoid  it. 

Urhiited,  atate$  ▼.  Wj/ngall,  6  Hill.  16;  United 
StrUes  V.  OotHngham,  1  Rob.  (Ya.)  616;  Bex 
V.  :Rotherfard  Orey9,\  Bam.  &  0.  848;  United 
^St€Uem  V.  SlakeMy,  8  Qratt.  411;  United  States 
V.  Zjtjfscofnb,  4  Gratt.  41;  Com.  t.  Morris,  1 
JPhUa.  881;  JBbB  parte  Bobertt,  2  Hall.  Am.  Law 
-Jour.  192;  Cam.  ▼.  Barker,  6  Binn.  426;  Lana- 
hart  V.  JBirge,  80  Conn.  488;  Be  Diiinaer,  12 
Ohio  St.  266. 

Morrissey  was  estopped  to  avoid  hisoontrsct 
of  enlistment. 

He  Oosenow,  87  Fed.  Rep.  668,  and  cases 
^ted;  ^tited States  Y.OibbonMTed.Bep.  196; 
^  McVe^,  28  Fed.  Rep.  878;  Be  Besvotek,  26 
How.  r»r.  149, 162. 

-^7®^**^  Monissey  <x>uld  have  avoided  tbe 
<?on  tract,  he  did  not  do  so.  and  it  remains  bind- 

r^^L.^^^'^u^'  *^  '^^'  Rep-  876;  WiUn$r  ▼. 
^^^^^^  ^3^n^'  ^;  ^  Da&an,  21  Fed.  Rep. 

R^^^.    «S^«-  A  R  98l  ^  2>w.  26  Law 
^^7x5^^,^1^5*7^^*  Ciiw,  107  Mass.  164; 


delivered  the  opinion 


Jtfir.  JusUee  Br( 
of  tbe  court: 

fo?*  the  ^^te!5?'S?^«d  fh>m  the  Circuit  Court 
^  r^^V?  pJatrict  of  Missouri,  presents. 


like  that  of  fr^  tf 'wnct  or  jnissoun,  presenia. 
^36],  JostdecidSi^  ^*?  Y.  QrinOey  [afUe, 
corpus  as  to  thrti  •  question  arising  on  habeas 
listed  soldier  fl  V«l>t  of  the  petitioner,  an  en- 
custody.     An  ^  ^  discbarged  from  military 

here  by  writ  of?^^'  ^a*  ™aa«  ^  ^''"^  *J*  ^ 
and     an     apDfto*^^^!';  hut  that  was  abandoned, 

iVeaiy/if.  ISffxTft*  rightfully  substituted.  i2j 
from  thoae  Ja  i^\^ pM:  68].  The  facts  differ 
was  seven  teen  ^*  Case,  In  this:  The  petitioner 
\Wlng  who  difT  ^^*B  of  age,  and  bad  a  mother 
Upon  his  enlis^L  «iot  conSnt  to  his  enlistmen^ 
States  his  unif^^nt  he  drew  from  the  United 
XVxiviedfn  m^i^^^  and  equipments,  and  con- 
August  to  tlSt\  ^^^  from  the  28d  day  of 
when  he  dese^l*  ^^thdair  ot  September.  1888, 
^«it  until  i^eb>?^.     Se  remained  in  c^noeal- 


was  within  the  aaes  prescribed  by  section  1116 
of  the  Revised  StatutQi.  to  wit.  sixteen  and 
thfarty-five  years.  Section  1117  provides  that 
"  ne  person  under  the  sge  of  twentv-one  years 
shall  be  enlisted  or  mustered  into  the  military 
service  of  the  United  States  without  the  written 
consent  of  his  parents  or  guardians:  Provided, 
That  such  minor  has  such  parents  or  guardians 
entitled  to  his  custody  and  control."  But  this 
provision  is  for  the  benefit  of  the  parent  or 
guardian.  It  means  simply  that  the  govern* 
ment  will  not  disturb  the  control  of  jwrent  or 
guardian  over  bis  or  her  child  without  consent. 
It  gives  the  risht  to  such  parent  or  guardian  to 
invoke  the  aid  of  the  court  and  secure  the  res- 
toration  of  a  minor  to  bis  or  her  control;  but  it 
gives  no  privilege  to  the  minor. 

The  age  at  which  an  infant  shall  be  compe- 
tent to  do  any  acts  or  perform  any  duties,  mil- 
itary or  civil,  depends  wholly  upon  the  Legis- 
lature. United  ^ates  v.  Ba*nMdge,  1  Mason, 
71;  Wassum  v.  Feenev,  121  Mass.  98,  96. 
Congress  has  declared  that  minors  over  the  age 
of  s&teen  are  capable  of  entering  the  military 
service,  and  unoerts^g  and  performing  its 
duties. 

An  enlistment  is  not  a  contract  only,  but 
effects  a  change  of  status.  Grimes  Case, 
supra.  It  is  not.  therefore,  like  an  ordinary 
contract,  voidable  by  the  infant.  At  common 
law  an  enlistment  was  not  voidable  either  bv  the 
infant  or  by  bis  parents  or  guardians.  2&ar  v. 
The  Bothetford  Greys,  2  Dow.  &  Ry.  628,  684, 
1  Bam.  &  C.  846,  860;  Bex  v.  Lytehet  Matror 
vers,  1  Man.  A  Ry.  26,  81,  7  Barn.  &  O.  226. 
281;  Com.  v.  OamUe,  11  Serg.  &  R.  98;  United 
States  V.  Blakeney,  8  Qratt  406,  411-413. 

In  this  case  the  parent  never  insisted  upon 
her  right  of  custody  and  control;  and  the  feet 
that  he  had  a  mother  living  at  the  time  is 
thereforo  imnutterial.    The  contract  of  enlist* 
ment  was  good  so  far  as  the  petitioner  is  ccnr 
cemed.    He  was  not  only  de  facto,  but  de  Jure, 
a  soldier— amenable  to  military  jurisdiction. 
His  mother  not  interfering,  he  was  bound  to 
remain  in  the  service.    His  desertion  and  con- 
cealment for  five  years  did  not  relieve  him  from 
his  obligations  as  a  soldier,  or  his  liabflUy  to 
military  control.    The  order  of  the  Circuit  Cburi 
remanainghim  to  the  custody  qf  the  appellee  vol 
eorred  cmd  must  be  affirmed^ 
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I69J   ^''^'^^foeniiPn    the  iTAJUDd  that  he  was  a 
lie  swore  thst  H^t^^  ^TnhiB  oath  of  aUcgiance 

W  U.  S.      ^^  ^t^ii'^n^that  ae  pedtioner 

^^  8..  Boov  «4. 


QUSTAV  FALK  bt  xu..  «.*>.  <»  ^^., 

«. 
WII^IilAM  H.  ROBBRTSON,  Late  Col- 

lector.  , 

(See  8.  a  Reporter's  ed.  S854M.) 
j)uty  on  tehaeco-^-miaDed  tobacco. 

^^Amr  sec.  8808,  tit.  88,  Rev.  Stat.,  wWdh  Impoaes 

■-.  ??^ruPon  leaf  tobacco  of  which  86  per  cent !» 

^Jl.?rea«te«»  "i»  «»«  ttnenea  to  be  suitable  tok 

2?^tirt,  and  a  leas  duty  upon  all  other  tubaooo, 

2L'*?-SSl5on  to  a  bale  of  fine  tobacco  suitable  for 

*  pp^  «*  enough  inferior  tobacco  to  re<iuea 


l»«5l 


irx._.,,_    "^  to  actum  to  reeocer  back  duties  j^oiCd 
u>^^^Zrt>tee^  prUe^^howmade^andUMsgect.  --.ee 
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tlie  proportion  In  the  entire  hale  of  the  line  wrap- 
per tohaooo  below  86  per  oent,  does  not  make  the 
whole  bale  of  tobacco  dutiable  at  the  lees  dutj, 
where  the  inferior  tobacco  inseparated  tn  the  bale 
from  the  wrapper  tobacco,  to  that  one  kind  ia 
readily  diatingiiighable  and  aeparable  from  the 
other  when  the  bale  ia  open. 

%  Beoa.  Sm,  8m,  2912.  2Blfi.  Ber.  StaL,  do  not,  nor 
does  the  Act  of  May  1, 1878,  require  that  a  bale  of 
tobacco,  thuB  constituted,  must  be  considered  as 
a  unit  for  the  purpose  of  Imposing  the  duty;  but 
the  contents  of  the  baleoontaininfir  separable  and 
separated  quactities  of  leaf  tobacco  of  two  dif- 
ferent qualities  are  subject  to  two  dllTerent 
duties. 

[No.  85.] 

Argued  Oct  SO,  SI,  1890.  Decided  Nov.  i4, 1890. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  Judgment  for  the  defendant 
In  an  action  to  recover  back  duties  paid  under 
protest  on  importations  of  leaf  tobacco.  Jf- 
finned. 

The  facts  are  stated  in  the  opinion. 

MeserM.  Josefili  H.  Choate  and  Charlee  0. 
Beaman,  for  plaintiffs  in  error: 

The  Act  of  March  8, 1883,  clearly  requires, 
in  any  case,  that  only  one  rate  of  duty  shall  be 
imposed  uoon  the  leaf  tobacco  in  question,  con- 
sidered and  appraised  bale  by  bale,  each  bale 
being  taken  as  a  unit 

Broum  v.  Maryland,  26  U.  &  12  Wheat  419, 
487-488  (6:  678.  68m. 

It  is  a  cardinal  rule  to  be  applied  in  the  con- 
struction of  statutes  inmosing  duties  upon  im- 
ports, that,  in  the  case  oi.doubtful  or  ambiguous 
phraseology,  that  construction  will  be  adopted 
which  wifi  be  most  favorable  to  the  importer. 

P&voen  ▼.  Barney^  5  Blatchf.  202;  Adame  v. 
Bancroft,  8  Sumn.  884;  United  Statee  v.  Wig- 
gleeio&rth,  2  Story,  869;  United  Staiet  v.  UU- 
man,  4  Ben.  647;  Edrtraiift  ▼.  Wi^mann,  121 
U.  8.  609  (80: 1012);  Merritt  y.  Wdah,  104  U. 
8.  694,  702  (26:  896,  898). 

All  Acts  levying  duties  on  imports  are,  as 
regulations  of  commerce,  to  be  construed  in 
accordance  with  commercial  usages  and  the 
understanding  of  men  engaged  in  the  particular 
trade  in  question.  The  language  of  the  stat- 
utes will.be  presumed  to  have  been  used  in  an 
ordinary  commercial  and  popular  sense. 

Tu>o  Hundred  GJieete  if  Tea,  22  U.  8.  9 
Wheat.  480  (6:  128);  Baruno  v.  United  Statee, 
82  U.  8.  7  Pet  404  (8:  728);  United  Statee  v. 
llg  Caeke  of  Sugar,  88  U.  8.  8  Pet.  277  (8:  944); 
EtUoit  ▼.  Bwartw&ut,  86  U.  8.  10  Pet  187  (9: 
878);  Cfurtis  v.  Martin,  44  U.  8.  8  How.  106 
(11:  516);  Arthur  v.  Oumming,  91  U.  8.  862 
(28:  488);  Tyng  ▼.  OHnnell,  92  U.  8.  467  (28: 
788);  Arthur  v.  Marriaon,  96  U.  8. 108  (24: 764); 
Arthur  v.  Lahey,  96  U.  8. 112  (24: 766);  Oreen- 
Uafy.  Goodrich,  101  U.  8.  278  (25:  SiSU  Beck- 
n^gel  t.  Murphy,  102  U.  8.  197  (26:  180);  Bob- 
eruon  t.  aOamak,  180  U.  8.  412,  415  (82:  995, 

996) 
A  ooDStruction  of  a  Tariff  Act  adopted  by 

the  Treasury  Department,  while  not  conclusive 
upon  the  couris,  is  entitled  to  weight  and  re- 
aoectful  consideration. 

^^toTStotei  V.  i^«w.  M  U.  8. 760  (24:  688); 
Brawn y.  United J^tei,mV. 8. 668 (^:  1079); 
nniied  Statee  ▼.  ffiU,  120  U.  8.  169  (80:  627); 
uHiSi  Staim  t.  Johnetan,  124  U.  8.  286  (81: 


889);  MeOaU  y.  Lawrence,  8  Blatchf.  880.  Stt; 
Smythe  t.  Fieke,  90  U.  8.  28  Wall.  874. 9» 
(28:  47,  49);  MerriU  v.  WeUh,  104  U.  S.  604, 
702  (26:  896,  898);  B^edstf  v.  NaUionalOttii BeiJi 
of  New  York,  90  U.  8.  23  Wall.  807, 819  (23- 
119,  120);  SaxonvUle  MilU  ▼.  BueaeU,  116  U.& 
18,  21  (29:  554,  556). 

£ach  invoice  or  entry  is  a  separate  transac- 
tion for  purposes  of  appraisement. 

Sampeon  v.  Peaelee,  61  U.  8.  20  How.  571, 
580  (15:  1022, 1027);  MorriU  v.  Jonee,  106  U. 
8.  466  (27:  267). 

There  can  be  no  pretense  that  there  was  apr 
fraudulent  evasion  on  the  part  of  these  pUin- 
tiffs  in  error. 

United  Statee  ▼.  IIS  Caeke  cf  Sugar,  2»v.  8. 
8  Pet  277.  280  (8:  944,  945);  United  SUUet  f . 
Breed,  1  Sumn.  167. 

Mr.  Wm.  A.  Usbiirj*  Aeeistant  AttyOe^* 
for  defendant  in  error. 


Mr.    Juetice    Bl&tehford    delivered   the     , 
opinion  of  the  court: 

This  is  an  action  at  law,  brought  in  the 
Supreme  Court  of  the  Stale  of  New  York, 
by  Gustav  Falk  and  Arnold  Falk  against 
Willam  H.  Robertson.  Late  Collector  of  the 
Port  of  New  York,  and  removed  by  the  de- 
fendant into  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 
to  recover  back  duties  paid  under  protest  on 
certain  importations  of  leaf  tobacco  into  the 
Port  of  New  York  from  Hamburg  and  Hol- 
land, in  January  and  April,  1884.  The 
amount  of  duty  exacted  by  the  Collector  was 
$8,408.  The  plaintiffs  contended  that  the 
proner  duty  was  only  $5,118.85;  and  they 
suea  to  recover  back  the  difference,  $8,294.15. 
They  made  due  protest  and  appeal.  i 

It  was  claimed  by  the  government  and  con- 
ceded by  the  plaintiffs  Uiat  the  tobacco  was 
dutiable  under  the  following  provisions  of 
Schedule  F  of  section  2502  of  title  83  of  the 
Revised  Statutes,  as  enacted  by  section  6  of 
the  Act  of  March  8,  1883.  chap.  121  (22  SUt. 
508)  :  "Leaf  tobacco,  of  which  eighty-five 
per  oent  is  of  the  requisite  size  and  of  the 
necessary  fineness  of  texture  to  be  suitable 
for  wrappers,  and  of  which  more  than  one 
hundred  leaves  are  required  to  weigh  a 
pound,  if  not  stemmed,  seventy-five  cents 
per  pound ;  if  stemmed,  one  dollar  per  pound. 
All  other  tobacco  in  leaf,  unmanufactured, 
and  not  stemmed,  thirty-five  cents  per 
pound. "  The  question  in  issue  was  whether 
any  of  the  tobacco  was  dutiable  at  seventy - 
five  cents  a  pound :  and  the  court  at  the  trial, 
before  Ju£be  Shipman.  directed  a  verdict  for 
the  defendant.  Judgment  was  entered  ac- 
cordingly, to  review  which  the  plaintiffs 
have  brought  a  writ  of  error. 

The  tobacco  in  question  was  imported  into 
the  United  States  in  bales.  In  each  bale 
was  a  quantity  of  leaf  tobacco  answering  the 
description  in  the  Statute  of  that  dutiable  at 
75  cents  per  pound,  except  that  it  fonned 
only  about  88  per  cent  of  uie  contents  of  the 
bale.  It  was  Sumatra  tobacco,  imported 
from  Sumatra  into  Europe  in  the  same  bale 
in  which  it  was  imported  into  this  country. 
When  the  bale  arrived  in  Europe,  the  entire 
contents  of  it  were  within  the  aescription  of 
that  dutiable  here  at  76  oenta  a  pound ;  bQt 
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f  x^  SSiirope  the  bale  was  repacked,  by  taking 
ou^  <yit  it  a  quantity  of  its  contents  and  sub- 
s^it;m:ftt;izi^  therefor  a  sufficient  quanti^  of  in- 
^GT-iox-  tobacco,  called  ** fillers,''  t<r  reduce  the 
proportion  of  the  75-cent  tobacco  in  the  entire 
Dale  'to  less  than  86  per  cent  of  tiie  contents  of 
t,\x&  l>ale,  as  imported  into  the  United  States. 
I^lme  7£^-oent  tobacco  was  separated  from  the 
o^l&er  lay  strips  of  paper  or  cloth,  so  that  the 
one  k  ind  "was  readily  distinguishable  and  sep- 
ajnable  :froin  the  other  when  the  bale  was 
opened    in  the  United  States. 

Xtfcsvf  tobacco  consists  of  three  classes, 
**  -wrappers, "  **  fillers"  and **  binders. »  **  Wrap- 
pers'*  are  leaves  suitable  for  the  outside 
finisb  <y±  a  cigar.  **  Fillers"  are  leaves  that 
rnaicLe  i^P  the  main  body  of  the  clear ;  and 
«*  l^ioderB**  are  the  secondary  or  inside  wrap- 
per, azi.d  l&old  together  the  loose  material 
-veliicli  constitutes  the  filling.  Prior  to  the 
32 1  passage  of  the  Act  of  1888,  the  various  grades 
€>t  lea:f  tol>acco— wrappers,  fillers  and  bind- 
ers  Tvere    applied  to    different    uses,    were 

l>ou£rli'^  and  sold  under  their  several  names 
^Tfcrl  ^were  of  different  value  in  the  market; 
aod  prior  to  that  time  bales  of  leaf  tobacco 
in  tlie  trade  were,  as  a  rule,  homogeneous  as 
to  tlieir  contents,  each  one  consisting  of  only 
one  o^    tliese  three  classes. 

•Xbe  plaintiffs  claim  that,  upon  the  addi- 
tion to  tlie  bale  of  enough  inferior  tobacco 
^o  reduce  the  proportion,  in  the  entire  bale, 
o^  tlie  fine  vvrapper  tobacco  below  85  per  cent, 
tl&e  ^v^ttole  of  the  tobacco  in  the  bale  was 
made  dv&tiable  at  only  85  cents  per  pound. 
171ie3r  contend  that  the  unit  upon  which  the 
85  per  cent  is  to  bo  calculated  is  the  entire 
t>ale.  But  we  cannot  agree  with  this  view. 
1*lie  Statute  does  not  refer  to  tobacco  in  bales. 
It  does  not  say  that  the  86  per  cent  is  to  be 
32^  per  cent  of  the  contents  of  a  bale ;  but  the 
duty  of  75  cents  per  pound  is  imposed  upon 
any  quantity  of  leaf  tobacco  of  the  specified 
quality  and  weight,  if  not  stemmed.  In  the 
present  case,  the  carefully  separated  and  dis- 
^in^xrisliable  quantity  of  tobacco  in  the  bale 
-velmTcti  ^as  of  the  specified  size,  fineness  and 
^w-eii^lit,  was  the  whole  of  it.  that  is,  100  per 
cent,  ana  more  than  85  per  cent,  of  that  size, 
fineness  md  weight ;  and  all  of  it  fell  under 
t;lie  description  of  what  was  dutiable  at  75 
oents  a  pound.  The  unit  is  not  the  bale,  but 
i  8  tfae  B^pmXed  quantity  of  such  leaf  to- 
l>aeco.  That  quantity  g^nds,  for  the  pur- 
j>oses  of  duty,  as  if  it  had  been  imported  in 
»   l>ale   which  contained   nothing  but  itself. 

^^   ^«5!l?*^,?'  P^Jn«,  ^^  wrapper  to- 
^aooo  Md  ^  filler  tobacco  remained  entirely 

5*^  ^^   32  *ff^'*tlon  of  them   in   the 

^*^^T^*S  *K?°u  ^'  2^^y  for  the  purpose  of 
avoiding  the  higher  duty  imposed  upon  the 

SS^fi^iJS'!^'^-     Thla^assoSation  was  to 

y^  ^f^^*^a."?^™^*^t  the  bale  was  opened 

15  ^t^*^,5^i^'  l>ecause  the  two  ^es 

™^5r^f  "^^^   ^""^  ^imrent  prices  ?n  the 

^^^  t  J VffiP^J?  ^^^i»  the  testimony  of 

Sp^^^/i^}''**??.  ^^t,  prior  to  the'^Act 

St*^^'  ^  ^leo'Suiuatia  tobacco  that  was 

!SS^iiKl.^i^^*  *^   ^aa  »  bale  containing 

T^SS^ol  fJ5^  ^^  pounds  of  that  tobacco,  anS 

^^^>lu^^1??   "^5*    »»ot  imported  in  the 

^S?f  ^fv^L^  J?i^  Sumatra  tobacco.    The 

^  i  ^r    ^}^  Statute,  therefore,  must  be  held 


to  be  leaf  tobacco  wrappers  answering  the     C238J 
description  which,  when  reaching  the  named 
percentage,  is  subject  to  the  duty  of  75  cents 
a  pound. 

It  is  argued  for  the  plaintiffs  that  the  bale 
must  be  considered  as  the  unit,  because  it  is 
required  by  section  2901  of  the  Revised 
Statutes  that,  for  the  purpose  of  appraise- 
ment, the  collector  shall  designate  at  least 
one  package  of  eveiy  invoice,  and  at  least  one 

{>acka^  of  every  ten  packages.  Reference 
s  maae  also  to  sections  2911  and  2912,  which 
provide  what  shall  be  done  in  case  the  ap- 
praisers  find  in  a  given  package  articles  of 
wool  or  cotton  of  similar  kind  but  different 

?[uality  ;  and  to  section  2915,  which  provides 
or  the  taking  of  samples  from  pacKages  of 
sugar,  to  ascertain  the  quality ;  and  to  tlie 
Act  of  May  1,  1876,  chap.  89  (19  Stat.  49), 
providing  lor  the  separate  entry  of  one  or 
more  packages  contained  in  an  importation 
of  packed  packages,  consigned  to  one  im- 
porter or  consignee,  and  of  which  there  is  no 
invoice.  But  we  do  not  perceive  that  these 
stetutory  provisions  affect  the  question  in 
hand.  They  refer  only  to  what  is  to  be  done 
as  to  appraisement,  when  two  articles  of  dif- 
ferent qualitv  are  imported  in  the  same  pack- 
age, and  to  the  separate  entry  of  a  package 
packed  in  a  larger  package;  but  Uiere  is 
nothing  in  these  provisions  which  shows 
that  the  85  per  cent  in  question  is  to  be  re- 
garded as  meaning  85  per  cent  of  the  entire 
contente  of  a  package  conteining  separable 
and  separated  quantities  of  leaf  tobacco  of 
two  different  qualities,  and  subject  to  two 
different  duties. 

In  the  view  which  we  thus  take  of  this 
case,  there  is  nothing  which  confiicto  with 
the  decision  in  Merritt  v.  Welsh,  104  U.  S. 
694  [26 :  896].  In  that  case,  under  Schedule 
G  of  section  2504  of  the  Revised  Stetutes, 
the  sole  test  of  the  dutiable  quality  of  sugars 
was  held  to  be  their  actual  color,  as  gn^ed 
bv  the  Duteh  standard ;  and  it  was  held  that 
if  the  particular  color  was  given  to  the  sugar 
in  and  by  the  process  of  manufacture,  and 
was  not  artificially  ^iven  to  it  after  it  had 
been  manufactured,  it  was  subject  only  to 
the  duty  imposed  upon  sugar  of  a  specified 
color.  The  question  there  decided  was 
whether,  in  case  the  sugar  was  not  artificially 
colored,  for  the  purpose  of  avoiding  duties,  (S841 
after  it  was  manufactured,  ite  dutiable  qual- 
ity was  to  be  decided  by  ite  actual  color, 
graded  by  the  Dutch  standard,  or  by  ite 
saccharine  strength  as  ascertained  by  chemi- 
cal teste;  and  it  was  held  that  the  actual 
color  was  the  test.  So,  in  the  present  case, 
the  actual  qualites  beloneinff  to  the  given 
separable  quantity  of  leaf  tobacco  which  is 
made  dutiable  at  75  oente  a  pound  determine 
the  rate  of  duty. 

The  present  case  was  tried  twice.    At  the 
first  trial,  before  Jvdife  Wheeler,  he  dixected 
a  verdict  for  the  plaintiffs ;  but  he  subse- 
quently granted  a  new  trial.    In  his  opinion 
granting   it    (25   Fed.    Bep.    897)    he  said: 
^Justice  to  the  plaintiffs,  howeyer,  requires 
that  they  be  entirely  acquitted  of  any  attempt 
to  deceive  the  customs  officers  by  ^hat  they 
did ;  for  it  was  done  with  their  full  knowl- 
edge, and  partly  at  their  suggeBtio^^  ^^  after 
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ft  like  importation,  with  the  full  knowledge 
of  all,  had  been  passed,  as  a  test  case*  at  the 
lower  rate."    We  concur  in  this  yiew. 


JOHN  BROOM  BT  AL.,  AppU., 

V. 

JAMES  0.  ARBISTROKa. 
(See 8. a  Beporter^ed.  S654BQD 

F^reelofureqfnufrtgageonehatteti^Utahlaw-- 
Us  pendens— futogtMiil  mcrtgaffi  and  judg- 
ment—purehamr. 

L  An  aoClOD  for  the  f oreoloeare  of  ^  mort^rsire  of 
personal  property,  under  the  Statate  of  Utah, 
eommenoed  while  the  Uen  of  the  mortgaffe  Is 
ffood  as  against  oredlton  and  purohai^ers,  keeps 
the  Uen  allTS  and  oontlnues  It  nntfl  the  decree 
and  nle  under  It  perfects  the  mortgagee^  right 
with  respect  to  It,  and  passes  the  title  to  the  pui^ 
chaser. 

JL  Such  action  Is  a  prooeedlnc  <n  rem  against  the 
property,  and  brings  the  property  within  the 
power  of  the  court,  until  the  Judgment  or  decree 
it  entered,  so  that  the  Uen  upon  It  may  be  en- 
forced as  the  Statute  requires. 

%,  Under  the  Utah  Statute,  the  rule  of  Us  pendsnt 
appUes  to  an  action  to  foreclose  a  mortgage  ot 
peiBonal  property,  as  weU  as  to  a  similar  action 
respecting  real  estate. 

<%.  A  purchaser,  under  a  subsequent  mortgage  or 
Judgment,  of  mortgaged  chattels,  who  has  both 
actual  and  constructlye  notice  of  the  prior  mort- 
gage and  the  pendency  of  a  suit  to  foreclose  It, 
commenced  before  the  expiration  of  its  statutory 
Uen,  though  thesale  under  It  be  thereafter,  takes 
title  to  the  chattels  subject  to  the  lights  of  the 
prior  mortgagee  and  to  those  of  a  purchaser  at 
the  foreclosure  sale  under  the  prior  mortgage. 

[Na  40.] 

Argued  Oct,  30, 1890.       Decided  Dec  1, 1890. 

APPEAL  from  a  decree  of  the  Supreme 
Court  of  the  Territory  of  Utah,  in  favor  of 
plaintiff,  in  an  action  for  the  foreclosure  of  a 
chattel  mortgage.    Affirmed, 

The  facts  are  statedin  the  opinion. 

Meeere.  Samuel  SheUabargfer  and  Jere- 
wUah  Jf.  WiUon,  for  appellants: 

An  absolute  bill  of  sale  of  goods  is  fraudu- 
lent as  to  creditors  unless  possession  accompa- 
nies and  follow!  the  deed. 

BamOtan  ▼.  Bueed,  5  U.  8.  1  Cranch,  809 
(2:  IIS);  Moan  ▼.  Ringgold,  8  Cranch.  C.  C. 
484;  TVocsn  y.  Bameay,  8  Cranch,  C.  C.  854: 
Meeker  v.  FOscm.  1  Gall.  428,  and  cases  cited 
in  note;  Second  IfaL  Bank  of  Leatenworth  y. 
Bunt,  78  U.  a  11  Wall.  891-805  (20: 190. 191). 

But  where  the  deed  provides  for  retention  of 
possession  by  the  assignor  or  vendor,  there 
such  retention  of  possession  is  simply  evidence 
of  fraud,  and  is  not  conclusive. 

Conard  v.  AUantic  Ine.  €h.  26  U.  8. 1  Pet 
S86,449C7:  189,  216);   D'Wo^  t.  Earrie,  4 

Nora.— ^(oohattslmorl0a0saOoio<iia  pomeeeUm 
^md  eaie  <tf  ooode;  whether  void  or  iio(,-see  noCs  to 
Boblnson  v.  Elliott,  St:  7S8. 

AM  to  neeeettty  of  fHng  chatM  nufrtgagee:  aoiakui 

^ehom  they  need  not  UJUed^-emnoU  to  Bmrjttnd 
T.  Davis,  SS:  ISQL 
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Mason,  616;  United  Btatee  t.  Booe.  7  U.  8.  S 
Cranch,  88  (2:  874);  Brooke  v.  Marburg,  24  U. 
8.  11  Wheat  78  (6:  423);  Warner  v.  NorUn^ 
61 U.  8.  20  How.  456  (16:  952);  Peojpl^e  Sae. 
Bank  v.  Batee,  120  U.  8.  561  (80:  754X  and 
cases  cited. 

No  statute  is  to  be  constmed  as  altering  the 
common  law  farther  than  its  words  import 

Shaw  V.  BaiUroad  Co.  101 U.  8.  565  (25:  894); 
Brown  v.  Barry,  8  U.  8..B  DaU.  865  (1:  688); 
Bumeide  v.  Whitney,  21  N.  Y.  148;  yewett  v. 
Wheeler,  48  N.  Y.  486;  Gm.  ▼.  Meesenger,  4 
Mass.  471;  Gibeon  v.  Jenneg,  15  Mass.  205; 
Oom.  V.  Knapp,  9  Pick.  496,  513;  Wilbur  v. 
Orane,  18  Pick.  284;  Lord  v.  Parker,  8  Allen, 
127;  Schuyler  County  y.  Mercer  County,  9 111.20; 
Oreen  v.  Bieharde,  28  N.  J.  £q.  88;  EeterWe 
App,  54  Pa.  192;  McMullin  v.  McOreary,  Id. 
280;  Eotaling  v.  Oronoee,  2  Cal.  60:  Sibley  v. 
Smith,  2  Mich.  486;  Dwdly  v.  DuMy,  46  Me. 
877;  Sullivan  v.  La  Croeee  db  M.  S,  P.  Co.  10 
Minn.  886;  Warner  v.  Fowler,  8  Md.  25:  Thie- 
tie  V.  Prostburg  Ooai  Co.  10  Md.  129;  Stewart 
V.  Stringer,  41  Mo.  400. 

The  privilege  of  holding  a  lien  on  persooal 
property  in  the  possession  of  the  mortga^r  is 
accorded  to  the  mort||[agee  upon  the  perform- 
ance of  certain  conditions. 

Qaetner  v.  Patttreon,  28  Cat.  299. 

The  courts  have  no  power  to  extend  the  Stat- 
ute by  construction  so  as  to  dispense  with  any 
of  the  conditions  the  Legislature  has  seen  fit  to 

C^yworih  V.  Daily,  7  Ind.  284;  Diwer  v. 
McLaughlin,  2  Wend.  596;  Claybom  v.  BiU, 
1  Wash.  (Va.)  177;  Meyer  v.  Oorham,  5  Cat 
822;  Porter  v.  Parmley,  52  N.  Y.  185;  Ely  v. 
Camley,  19  N.  Y.  496. 

A  statute  authorizing  chattel  mortgages  is  in 
derogation  of  the  common  law,  and  must  there- 
fore be  strictly  construed. 

Cook  V.  Bager,  8  Colo.  886;  Crane  v.  Chand- 
ler, 5  Colo.  21 ;  McDowell  v.  Stewart,  88  Ul.  58a 

Actual  notice  of  the  mortgage  does  not  pre* 
vent  the  creditor  from  asserting  his  right  to 
subject  the  property  to  the  payment  of  his  debt 

Frank  v.  Miner,  50  111.  444;  Foreei  v.  Wink- 
ham,  29  ni.  141;  Van  Pelt  v.  Knight,  19  DL 
585;  Sage  v.  Browning,  51  IlL  217;  Jones, 
Mortg.  §  248. 

The  mortgagee  must  take  possession  within 
a  reasonable  time  after  default  In  payment  of 
the  debt  secured  by  the  mortgage.  If  the  pos- 
session be  not  then  taken,  the  mortgage,  siter 
such  default,  is  re^rded  os  fraudulent 

Seaman  v.  Eager,  16  Ohio  8t  209;  Banford 
V.  Obrecht,  49  HI.  146;  Wylder  v.  Crane.  58  UL 
490;  Lemen  v.  Bobineon,  59  111.  115;  Bumham 
V.  Muller,  61  HI.  458:  Beeee  v.  MitcheU,  41  Dl. 
865-370;  Barbour  v.  White.  87  IlL  164;  Arnold 
V.  Stock,  81  HI.  407;  Beed  v.  Eamee,  19  HI.  594; 
Dunlap  V.  Epler,  88  HL  82;  Traoie  v.  McCor- 
mick,  1  Mont  148;  CJiapin  v.  Whiteett,  8  Cola 
815. 

Actual  knowledge  of  the  existence  of  an  im- 
perfect or  an  unrecorded  chattel  mortgsge  does 
not  prevent  a  valid  levy  by  or  on  behalf  of  the 
party  having  such  knowledge. 

Travie  v.  Bi*hop,  18  Met  804;  Shapleigh  v. 
Wentworth,  18  Met.  862;  Bingham  v.  Jordan^ 
1  Allen,  874;  Porter  y.  Dement,  85  Ul.  478:  Sage 
V.  Browning,  51  Dl.  217;  Foreet  v.  Winkham^ 
29DL141;  Qreggr.  Saf^ford^U  HI   V.   "    • 


Broom  y.  Armstroko. 
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r.  MoToan,  96  Dl.  481;  5A«<tf9fi  v.  Oon- 
48  Me.  684;  Meh  y.  i2^760r<#.  Id.  648;  Be- 
▼.  JBo^^on,  81  Mo.  487;  Biymn  t.  P^nia;, 
X8  AA^o.  18;  ^aro^y.  Oan^.  2  Biss.  ^03;  i&j^^ 
•  y»^  ^.  J^ebel,  1  Mo.  App.  840;  Utrtyford  y. 
X>c»9^«,  102  U.  8.  285  (26:  160);  Harknm  y. 
J^^t^MeU,  118  U.  8.  680(80:  291). 

nPo  allow  the  mere  commencement  of  a  law- 
s\3it  \^y  a  vendee  or  mortgagee,  for  the  purpose 
oC  iToireclosiDg  the  mortgage,  to  be  a  aalwtitute 
^or  of>eii»  visible  and  sabatantial  change  of  poa- 
sesslon .  is  to  abolish  the  yery  foundations  on 
^wiilcli  tills  proyision  of  the  Statute  of  Frauds, 
recjuirinfir  cnangeof  possession,  is  baaed. 
l^€?€HJl  V.    WHmat,  104  U.  8.  780J26:  779). 
Jk£^ssr9,  John  B.  Ooode*  H,  W.  Smith,  J, 
O^    i:itJLtKerland  and «/.  R,  MeDrids^  for  appellee: 
Tlie  TJtab  Statute  relating  to  li$  pendem  ap- 
plies to  a  foreclosure  of  a  chattel  mortgage. 

Sennett,  Lis  Pendens,  §g  81,  86;  Sadden  y. 
GvHzd^r^  dO  Johns.  668;  TayloT  y.  Jonn,  2  Atk. 
600;  JSi?rri  y.  ^orn,  Ambl.  79;  Partridge  y. 
G€fPT>»  AJoihX,  696;  iS^«<  y.  SehoUy,  8  East,  467; 
I£4Jim^9U?T^  ▼.  X^,  1 P^,  640. 2  N.  Y.  Cb.  L. 
ed  783;  C49min|7  y.  WhiU,  2  Paige,  667,  2  N. 
.  r>.  ed.  1081;  T^brTiftam  y.  Camj^U,  10 
€I01.  4  N.  Y.  Cb.  L.  ed.  1108;  Brinker- 
Brawn,  4  Johns.  Cb.  671, 1  N.  Y.  Cb. 
975;  Leitdi  y.  WdU,  48  Barb.  649;  Blake 
Mifl^^f^p  S  ^-  ^0;  -^"^  ^Sf  United  States 
^'  13'urfce^  4  Blackf.  144;  Boaing  y.  Ciirter,  9 
Aia.  ©21;  -4<?«jrv- ^V^,  8  Head,  296. 

xV«  jpendene  appUee  to  personal  property  as 
•well  as  real  estate. 

Sxift^rd  V.  Keokuk  N.  L,  JPaeket  Ch,  8  Mo. 
A.x>T>-  1S9:  Boiling  r.  Cbrtor.  9  Ala.  921;  Lewie 
^  Aee,  1  Strobh.  £q.  182;  Seotty.  JITMiUen,! 
latt.  809;  Edgell  y.  Haytoood,  8  Atk.  867;  Wat- 
mon  v-.  Wiieon,  2  Dana,  418;  Seudder  y.  Fa» 
^«7B/^r^A,  4  Edw.  29;  ^ewmaii  y.  Chapman, 
S  Xtaoa.  98;  McOutchen  y.  ilftTZ^,  81  Miss.  88; 
CkMirr  ▼.  X«cii  Cba^  Oo.  16  Mo.  App.  651;  Tifler 
^.  By€^^  a  Blatchf .  808;  2\iM  y.  WiUiame,  4 
Jones»  Xiq.  852;  .PZ^IeAtfr  y.  ^«nW,  9  Dana,  876; 
X>»a«7s^7u2  y.  Lawrenee  Co.  87  Pa.  858;  J^eO^^ 
V.  ir^aneher.  28  Wis.  1;  MeJkoraihY,  Hollander, 
■73  »Io.  112;  IFtgf  v.  TF^tYwow.  9  Baxt.  198; 
o^D^if  ^PP'  ^  ".  158;  Kimberling  y.  JEbWiv, 
McOraiy.  186;   MoCatUey  y.  jfty«r#,  10  m 
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"  ?  ^^^^'^f®  wliich,  under  the  Statute, 
sliould  be  refued  within  a  year  la  not  filed  until 
After  a  year,  the  lien  is  jestored  as  against  an 
escecption  issued  after  the  refiling. 

^Mtm  y.  Stanley,  88  Hun,  24f 

-A.dvert«ng  for  sale  the  chattels  mortgaged 
ol>yiate8  the  necessity  of  refiling. 

Jones,  Chat.  Mort^.  a  £96 

This  mortgage  ^fD^njade  fn  good  faith  to 
sectize  an  actual  deb?  and  the  retention  of 
I>osse«ion  by  the  mortjnffor  being  consistent 
^w^itti  itfl  terms  and  pUrpSflT  It  is  not  fraudulent 
*iJ?L™™®°  ^^»  "^"^  Under  the  Statute  of  Elisc- 


Ttoywfe  Cam.  1  8id1u^  Lead.  Cas.  •52, 68, 64, 
•^U^*^Zf  f^^  \  *uW.  5  U.  8.  1  Cranch. 

Wboat  78.  fiO  16:  428,  4!^  IxWwf  y.  Hoftie. 
4jMaaon,  616;  HeaA  v.  TTard;  1  J.  J.  Hanh. 
TOO;   Fmumy.  JlorCoa,  8  Dana.  247,  864;  Jor^ 

*  ^-  ^,i*'  ^^^  ^-  «c»i«»,  5  N.  H.  516;  Bar. 
♦wo  ▼.  i\wloiK  5  J6liaaL88l;  ^fl«  t.  CbnOty, 


2Duer,  99;  B^msB  y.  Bbj^ne.  8  Oow.  168; 
Letcher  y.  Norton,  6  111.  576;  Fairbanks  y. 
Bloomfidd,  5  Duer,  484;  Jones.  Chat  Mortg. 
§S  820,  828. 

Where  filing  or  recording  of  a  chattel  mort- 
gage is  proyided  for,  such  record  is  a  substitute 
for  a  change  of  possession,  and  retention  of 
possession  is  no  eyidence  of  fraud. 

Jones.  Chat.  Mortg.  g  286;  Bobineon  y.  Bl- 
lioU,  89  U.  8.  22  WaU.  618  (22:  758);  Frank- 
htmeer  y.  EUett;  22  Kan.  127, 81  Am.  Rep.  171, 
and  note;  Gay  y.  BidtoeU,  7  Alich.  519,  626; 
(Meer.  Giark,9Cush.d&9iMorriUY.Saftford, 
49  Me.  566. 

The  Utah  National  Bank  and  appellants  are 
not  entitled  under  section  flye  of  the  Chattel 
Mortgage  Act  to  claim  protection,  as  creditors 
or  purdnasers,  against  toe  continuance  of  tlie 
plaintifTs  mortgage  lien  after  expiration  of  the 
period  mentioned  in  that  section. 

D^nee  Maeh,  Works  y.  THOer,  8  West. 
Rep.  180,  81  Mo.  App.  69,  71;  Worley  y.  Wat- 
son, 4  West.  Rep.  919,  22  Mo.  App.  658;  TufU 
y.  Thompson,  4  West  Rep.  917,  22  Mo.  App. 
565;  Meeeh  v.  Paiehin,  14  N.  Y.  71,  78;  Morrow 
y.  Seed,  80  Wis.  84;  People  y.  Bristol,  85  Mich. 
82;  Fearey  y.  Cumminas,  41  Mich.  888;  Waits 
y.  Mathews,  60  Mich.  892;  Parshall  y.  I^ert, 
54 N.  Y.  22;  Stewartv,  Beale,7nun, 405, 406; 
ZabriMe  y.  Smith,  18  N.  Y.  829;  Hanson  y. 
Bdgsrly,  29  K.  H.  848;  Tryon  y.  Whitmarsh, 

A  thing  which  is  within  the  letter  of  a  stot- 
ute  is  not  within  the  statute  unless  it  be  within 
the  intention  of  the  makers. 

People  y.  Utica  Ins,  Oo.  15  Johns.  858;  Jaek- 
son  y.  Collins,  8  Cow.  89,  96;  M'Dermut  y.  Lor- 
iUard,  1  Edw.  Cb.  278, 6  N.  Y.  Ch.  L.  ed.  186; 
Brown  y.  Thompson,  14  Bush,  588;  Smith  y. 
People,  47  K.  Y.  880;  TheBureka  Case,  4  Sawy. 
816,  817;  People  y.  Bristol,  85  Mich.  82;  Jones. 
Chat  Mortg.  §  190. 

If  the  lien  is  yalid  when  a  foreclosure  suit  is 
commenced  it  will  not  cease  or  be  impaired  by 
lapse  of  time  during  the  pendency  of  the  suit 

Otis  y.  SiU,  8  Barb.  102;  Case  y.  Jewett,  18 
Wis.  499;  Newman  y.  2)irneson,  12  Wis.  448; 
Jones,  Chat  Mortg.  §  296. 

Commencementof  a  foreclosure  suit  is  equiy- 
alent  to  taking  possession. 

Thompsony.  Van  Veehten,  6  Abb.  Pr.  4d6. 

Mr,  JfuUee  t.^— ^*  deliyeied  the  opinion 
of  the  court: 

This  case  arose  upon  a  complaint  filed  in 
the  District  Court  of  Weber  County,  Utah 
Territory,  on  the  22d  of  July,  1885,  by  James 
C.  Armstrong,  the  appellee,   against  Milla 
H.  Beardsley,  to  foreclose  a  mortnige  of 
certain  chattels,  made  January  14,  1885,  by 
Beardsley  to  Armstrong,  as  security  for  the 
payment  of  his  promissory  note  of  that  date 
to  Armstrong,  for  the  sum  of  $8,000,  payable 
in  four  months,  with  Interest  from  date  at 
one  per  cent  per  month,  payable  monthly 
from  date  imtfl  paid,  both  before  and  after 
Judgment,  until  maturity ;  and.  if  not  paid 
at  maturity,  ten  per  cent  additional,  as  cost 
for  collection :  which   mortgage  was  duly 
recorded,  as  proyided  bj  the   laws  of   th« 
Territoiy. 

On  the  22d  of  September,  thereafter,  Arm* 
BtroDf  ,  with   leaye  of  the  ooun.  filed   ai^ 
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amended  complaint,  making  John  Broom 
and  B.  A.  Wnltaker  parties  defendant,  in 
whidi  be  alleged  that  the  two  defendants 

[•6T]  Broom  and  Whitaker,  after  the  original  suit 
was  instituted,  had  claimed  an  Interest  in 
the  mortgag^  chattels ;  that  Broom*s  claim 
arose  from  his  being  a  purchaser  of  the 
mortgaged  property  at  a  sale  on  August  13, 
1886,  under  an  execution  issued  upon  a  judg- 
ment dated  Mardi  18,  1885,  against  the  de- 
fendant Beardsley,  in  favor  of  the  Utah 
National  Bank,  for  three  thousand  one  hun- 
dred and  sixty  dollars  ($8,160)  ;  that  the 
property,  having  been  levied  upon  by  the 
United  States  marshal  and  sold,  as  above 
stated,  was  delivered  by  the  marshal  to 
Broom,  as  purchaser  thereof,  and  put  into 
his  possession ;  that  Whitaker's  claim  arose 
out  of  a  mortgage  upon  the  same  property, 
made  to  him  by  Broom,  August  22,  1885,  to 
secure  the  payment  of  four  thousand  one 
hundred  and  thirty  dol lars  (|4, 180) ,  advanced 
by  him  to  Broom ;  that  this  action  on  the 
original  complaint  had  been  pending  from 
the  date  of  the  filing  thereof  to  that  time ; 
that  a  notice  of  the  pendency  thereof  was 
filed  in  the  recorder's  office  of  Weber  County, 
on  the  11th  of  August,  1885;  and  that  the 
defendants  had  due  notice  and  actual  knowl- 
edge of  all  these  facts  and  proceedings  at 
the  time  the  levy  was  made  on  the  mortgaged 
propertv,  and  at  the  time  Broom  received 
and  took  possession  of  the  same.  Wherefore, 
in  addition  to  his  prayer  for  foreclosure 
against  Beardsley,  in  the  original  complaint, 
he  praved  that  the  two  defendants  Broom  and 
Whitaker,  and  all  persons  claiming  under 
them,  subsequently  to  the  execution  of  said 
chattel  mortgage,  be  foreclosed  of  all  right 
or  claim  or  equi^  of  redemption  in  the  said 
property,  and  every  part  thereof. 

Tne  defendants  Broom  and  Whitaker,  and 
the  defendant  Beardslev  also,  filed  their  re- 
spective demurrers  to  the  amended  and  sup- 
plemental complaint,  as  not  stating  facts 
sufficient  to  constitute  a  cause  of  action, 
both  of  which  demurrers  were  overruled. 
Thereupon  the  defendants  Broom  and  Whit- 
aker filed  their  separate  answer,  setting  up, 
among  other  defenses,  the  levy  upon  Uie  prop- 
erty mortgaged,  the  purchase  by  Broom  at 
the  Judicial  sale  thereof,  and  the  invalidity 
of  the  lien  of  the  chattel  mortgage  after  the 
expiration  of  ninety  days  from  the  maturity 
of  the  note  which  it  secured. 

[•68]  '^^  c<^^  '^^^  submitted  to  the  court  on  the 
pleadings  and  proofs.  A  decree  was  ren- 
dered for  the  plaintiff  in  accordance  with  the 
prayer  of  the  amended  complaint,  finding 
that  Beardslev  was  liable  for  the  principal 
and  interest  due  on  the  note,  with  ten  per 
cent  additional  for  collection,  etc.,  and  that 
the  said  amount  was  a  valid  lien  upon  the 
property  described  in  the  amended  and  sup- 
plemental complaint;  and  directine  a  sale 
of  the  mortgaged  property  to  satisfy  the 
same,  with  costs,  etc.  The  Supreme  Court 
of  the  Territory  affirmed  the  decree  of  the 
district  court,  and  that  decree  of  affirmance 
is  brought  to  this  court  for  review  by  the 
present  appeal. 

There  seems  to  be  no  dispute  as  to  any 
material  fact  in  the  case.  The  note  and 
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chattel  mortgage  sued  upon  were  executed 
on  the  14th  of  January,  1885,  i-ecorded  oo 
the  17th  of  the  same  month,  and  became  due 
on  the  14th  of  May,  1885.  The  action  for 
foreclosure  was  commenced  and  the  notice  of 
pendency  properly  recorded  within  the  nine^ 
days  provided  by  the  Statute  of  Utah  for  mo 
lien  to  continue  in  force  after  the  maturity 
of  the  debt  secured  by  the  mortgage.  By 
the  terms  of  the  mortgage  it  was  provided 
that  the  mort|^aged  property  shoula  remain 
in  the  possession  of  the  mortgagor,  who,  in 
accordance  therewith,  retained  such  posses- 
sion until  the  property  was  levied  on  and 
sold  under  execution  against  the  mortgagor. 
This  levy,  therefore,  was  made  after  Uie 
ninety  days  from  the  maturity  of  the  debt 
secured  by  the  mortgage  had  expired,  and  t97K\ 
while  the  property  was  in  the  possession  of  *-  ' 
the  mortgagor. 

The  main  contention  of  the  appellants  is, 
that  the  district  and  supreme  courts  erred  in 
holding  that  the  appellee,  bv  virtue  of  his 
mortgage  and  the  pendency  oi  the  foreclosure 
suit,  nad  a  lien  upon  the  property  as  against 
the  levy  and  sale  on  the  18th  of  August, 
under  which  the  appellant  Broom  made  his 
purchase.  This  presents  the  question  which 
really  controls  this  case,  viz. :  Did  the  ap- 
pellee, on  the  day  of  sale,  have  any  right  or 
interest  in  the  property  superior  to  that  of 
the  appellant  Broom? 

To  sustain  their  contention,  the  appellants 
rely  upon  sections  2805  and  2887  of  the  Com- 
piled  Laws  of  Utah. 

The  former  of  these  sections  provides  that 
•* any  mortgafl^  of  personal  property, acknowl- 
edged and  filed  as  hereinbefore  provided, 
shall,  thereupon,  if  made  in  good  faith,  be 
good  and  valid  as  against  the  creditors  of 
Uie  mortgagor  and  subsequent  purchasers  and 
mortgagees,  from  the  time  it  is  so  filed  for 
recora  until  the  maturity  of  the  entire  debt 
or  obligation  for  the  security  of  which  the 
same  was  given,  and  for  a  period  of  ninety 
days  thereafter,  provided  the  entire  time  shall 
not  exceed  one  year.  **  Section  2887  provides 
that  ''every  sale  made  by  a  vendor  of  goods 
and  chattels  in  his  possession  or  under  his 
control,-  and  every  assignment  of  goods  and 
chattels,  unless  the  same  be  accompanied  by 
a  delivery  within  a  reasonable  time,  and  oe 
followed  by  an  actual  and  continued  change 
of  the  possession  of  the  thine  sold  or  as- 
signed,  shall  be  conclusive  evidence  of  fraud 
against  the  creditors  of  the  vendor  or  as- 
sizor, or  subsequent  purchasers  in  good 
faith.*  etc. 

It  is  contended  with  great  earnestness  that 
these  two  sections  taken  together  constitute 
an  express  and  mandatory  enactment  that  any 
sale  or  assignment  of  goods  and  chattels, 
whether  in  Uie  form  of  a  chattel  mortgage  or 
otherwise,  when  unaccompanied  by  delivery 
of  possession  to  the  vendee,  assignee  or 
mortgagee,  shall  be  absolutely  void  as  to 
creditors  of  the  latter  or  subsequent  bona 
fide  purchasers,  after  the  expiration  of  ninety 
days  from  the  maturity  of  the  debt  tecured 
by  the  mort|nge. 

At  opposM  to  the  holding  of  the  distrid 
and  supreme  courts  that  the  commencement    m%\ 
of  the  suit  to  foreclose  keeps  alive  the  lien    ^ 
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of  the  mortgage,  and  oontinnes  it  in  force 
up  to  the  ^reclosure  decree,  it  it  insiated 
that  the  aectiona  aboTe  quoted  expreealy  limit 
the  duration  of  the  lien  to  the  expiration  of 
ninety  dara  from  the  maturity  of  the  debt ; 
that  to  thia  clear  and  imperative  limitation 
the  Statute  m^Lea  no  exception ;  that  such  a 
holding  adds  a  condition  which  ii  not  only 
not  in  the  sections  quoted,  but  is  absolutely 

f prohibited  by  them ;  and  that  said  ruling  is 
n  contravention  of  the  principle  established 
by  the  courts  that  statutes  authorizing  chattel 
mortgages  are  to  be  strictly  adhered  to,  and 
are  never  to  be  extended  by  construction  be- 
yond their  letter.  We  cannot  accept  this 
view  without  coming  In  conflict  with  the 
manifest  intent,  and,  in  some  cases,  the  ex- 
press provisions,  of  other  sections  of  the  Utah 
statutes  applicable  to  this  case,  which  should 
be  construed  in  pari  materia  with  those  above 
o noted.  Section  2801  in  substance  enacts 
uut  a  mortgage  of  personal  property  ex- 
ecuted, acknowledged  and  recoraed  according 
to  law  shall  be  valid  as  to  all  parties,  even 
though  the  possession  of  the  property  be  not 
delivered  to,  and  retained  by,  the  mortgagee, 
if  the  mortgage  itself  provides  that  the  prop- 
*€rty  may  remain  in  the  possession  of  the 
mortgagor  and  be  aooompanied  by  an  aflldavit 
required  by  that  section.  Tlia  section  reads 
as  follows: 

"No  mortgage  of  personal  property  shall 
Im  valid  against  the  rights  and  interests  of 
any  person  (other  than  partiea  thereto),  un- 
less the  possession  of  such  personal  property 
be  delivered  to,  and  retained  by,  the  mort- 

Sgee,  or  unless  the  mortgage  provide  that 
9  property  may  remain  in  the  possession 
of  the  mortgagor,  and  be  accompanied  by  an 
affidavit  of  tM  parties  thereto,  or,  in  case 
any  party  is  absuit,  an  aflldavit  of  the  par- 
ties present  and  of  the  agent  or  attorney  of 
such  absent  party,  that  the  same  is  made  in 
good  faiUi  to  secure  the  amount  named 
Uierein,  and  without  any  design  to  hinder  or 
delay  tba  creditors  of  the  mortgagor." 

As  the  equivalent  of  the  mortgagee's  tak- 
ing possession  of  tba  mortgaged  property 
upon  default  of  payment  ana  within  ninetv 
dava  thereafter,  a  remedy  in  case  of  such 
default  is  provided  by  express  statutory  en- 
actment Section  MM)  of  the  Compiled 
Laws  above  mentioned  provides  that  **  there 
can  be  but  one  action  for  the  recovery  of  any 
debt,  or  the  enforcement  of  any  right,  secured 
by  mortgage  upon  real  estate  or  persons  1 
property ;  which  action  must  he  In  accordance 
wita  tlM  provisions  of  this  chapter.  In  such 
action  the  court  may,  by  Its  judgment,  di- 
rect a  sale  of  the  incumbered  property,  or  so 
much  thereof  as  may  be  necessary,  and  the 
application  of  the  proceeds  of  the  sale  to  the 
payment  of  the  costs  of  the  court  and  the 
expenses  of  the  sale  and  the  amount  due  to 
the  plaintiff ;  and  salea  of  real  estate  under 
ludgraent  of  foreclosure  of  mortgages  and 
liens  are  not  subject  to  redemption  as  in  case 
of  sales  under  execution." 

This  remedy  of  a  suit  for  foreclosure  of  a 
chattel  mortgage  has  been  adopted  in  noost 
of  the  Statea,  aiid  has  been  mucn  commended 
nf  the  courts  and  text-writera  as  a  safer  and 
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more  adequate  remedy  for  recovering  debts 
secured  by  chattel  mortgages,  and  eiuorclnf 
the  lien  of  the  mortgi^ee,  than  that  of  ac- 
tual seizure  and  sale  of  the  property  by  the 
mortgagee,  or  than  the  action  of  replevin, 
detinue  or  trover.  A  Judicial  sale  of  the 
property  and  the  application  of  tba  proceeds 
aa  directed  by  the  decree  make  a  record 
which  will  protect  the  mortgagee  from  the 
embarrassments  and  chargea  of  unfairness  in 
the  conduct  of  the  sale  which  attend  the  ac- 
tual taking  possession  and  sale  of  the  prop- 
erty by  the  mortgagee  without  a  decree  of 
the  court.  So  **tbat  if  it  falls  short  of  sat- 
isfying the  debt,  the  mortgagee  may  have  a 
decree  for  the  residue ;  or,  u  there  should 
be  a  surplus,  that  it  may  be  awarded  to  the 
mortgagor,  and  so  put  an  end  to  litigation. 
If  the  mortgagee  himself  should  self,  there 
would  be,  in  case  of  deficiency,  an  action  at 
law  to  recover  the  remainder  of  the  debt ; 
or,  if  there  should  be  a  surplus,  the  mort- 
gagor might  sue  for  it  Equity  makes  an 
end  of  tLese  matters."  Bryan  ▼.  Robert,  1 
Strobh.  Eq.  884,  842.  per  ChaneeOor  Harper. 
We  think  a  construction  of  the  above-quoted 
sections  of  the  Statute  should  be  in  further- 
ance of  these  objects.  But  what  avail  would 
be  such  a  remedy,  aa  a  means  of  enforcing 
the  mortgagee's  right,  if  his  mortgage,  valia 
and  in  full  force  at  the  commencement  of  his 
foreclosure  suit,  is  extinguished  before  a  de- 
cree for  the  sale  of  the  speciflo  property  can 
be  rendered? 

We  are  of  opinion  that  the  supreme  court  [9T8] 
is  correct  in  its  conclusion  that  the  forecloa- 
ure  ** action  having  been  commenced  by  plain- 
tiff while  the  lien  of  the  mortgage  was  good 
aa  as ainst  creditors  [and  purcwers],  it  kept 
the  lien  alive,  and  continued  it  until  the 
decree  and  sale  under  it  perfected  his  right 
with  respect  to  it,  and  passed  the  title  to  the 

I^urdiaser."  We  think  this  conclusion  fol- 
ows,  necessarily,  from  the  very  nature  of 
the  proceeding  directed  by  the  Inah  Statute. 
It  ia,  in  its  primary  and  controlling  charac- 
ter, an  action  brought  bv  the  creditor  against 
the  specific  property  whidi  has  been  mort- 
gaB;ea  to  him  by  his  debtor,  to  have  it  seized 
ana  sold  for  the  payment  of  his  debt  Its 
object  is  to  reach  the  property  to  which  the 
lien  attaches,  and  dL-ipose  of  it  by  sale,  in 
whatever  hands  it  may  be  found,  whether  In 
the  mortgagor's,  in  those  of  third  persons  or 
in  those  of  the  mortgagee  himself.  The 
special  prayer  of  the  original  complaint  is 
that  a  receiver  mav  be  appointed  iminediately 
by  the  court  to  take  charge  of,  and  hold  pos- 
session of,  said  mortgaged  property,  and 
J»reaerve  the  same  until  it  can  be  sold  on  the 
udgment,  order  or  decree  of  the  court.  It 
s  therefore  a  proceeding  in  rem,  aa  much  so 
ss  an  attachment  suit  against  the  property 
of  an  absent  debtor,  or  a  suit  instituted  to 
partition  real  estate.  And  the  property  is 
within  the  power  of  the  court  until  toe  Judg- 
ment or  decree  is  entered,  so  that  the  lien 
upon  it  may  be  enforced,  as  the  Statute  re- 
quires. Pimmfuer  y.  JV<f,  06  U.  S.  714  [24 : 
M51 .  The  section  with  regard  to  foreclosure, 
whidi  we  have  cited,  is  imperative.  It  ex- 
pressly limits  the  Bortfacee  to  that  om  ac- 
tion.   Ita  langoafe  la:  *TlMra  can  be  b«il 
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one  ftction  for  the  •  .  .  enforcement  of 
any  riglil  .  .  .  tecnred  bj  mortgage 
upon.  .  .  .  personal  property."  Of  course 
the  moftoagee  cannot  Institute  his  foreclosure 
suit  until  after  the  debt  secured  by  it  be- 
comes due,  and  after  the  ninety  days  follow- 
ing begin  to  nm.  It  is  admitted  that  when 
IhU  foreclosure  suit  was  oranmenced  the  mort- 
gage was  good  against  creditors  and  subse- 

quent  purchasers,  and  that  it  was  supnerior 

[S79]  to  the  bank  judgment  when  it  was  obtained, 
i^ter  the  suit  was  commenced.  If  we  accept 
the  construction  contended  for  by  the  appel- 
lants, it  must  follow  that  unless  the  decree 
of  the  court  shall  be  rendered  within  the  re- 
mainder of  the  ninety  days,  such  decree 
cannot  enforce  the  lien  of  the  mortgage ;  and 
the  effect  would  be  not  only  to  render  futile 
the  action  which  the  Statute  authorized  the 
party  to  bring,  but  to  take  from  the  court 
ue  power  to  give  effect  to  its  decree,  which, 
under  the  Statute,  it  ia  bound  to  render. 

It  was  found  by  the  court  below,  and  we 
think  the  finding  ia  fully  sustained  by  the 
evidence, — in  fa^  it  ia  not  disputed,  ^that 
the  defendanta  Broom  and  Whitaker  had  ac- 
tual notice  and  full  knowledge  of  the  m(Ht- 
gaffe  of  Armstrong,  and  of  the  institution 
and  pendency  of  tM  foreclosure  proceedings, 
before  their  claim  of  interest  or  right  in  Uie 

Sroperty  had  arisen.  The  notice  of  the  pen- 
ency  of  the  suit  was  recorded  before  the 
ninety  days  from  the  maturity  of  the  debt 
had  expired.  Under  the  Utan  statutes  the 
rule  of  Hi  pendens  applies  to  an  action  to 
foreclose  a  mortgage  of  personal  property, 
as  well  as  to  a  similar  action  respecting  real 
estate.  Section  8200  of  the  Compiled  Laws 
of  Utah  provides:  *'In  an  action  affecting 
the  title,  or  the  right  of  possession,  of  reiu 
property,  the  plaintiff  at  the  time  of  filing 
the  complaint,  and  the  defendant  at  the  time 
of  filing  hia  answer,  when  aflOrmative  relief 
is  claimed  in  such  answer,  or  at  any  time 
afterwards,  may  file  for  record,  with  the  re- 
corder of  the  coun^  in  which  the  property, 
or  some  part  thereof,  is  situated,  a  notice  of 
the  pendency  of  the  action,  containing  the 
names  of  the  parties,  the  object  of  the  action 
or  defense,  and  a  description  of  theproperty 
in  that  county  affected  thereby.  From  tte 
time  of  filing  such  notice  for  record  only 
shall  a  purdiainr  or  incumbrancer  of  prop- 
erty affected  thereby  be  deemed  to  have  con- 
structive notice  of  toe  pendency  of  the  action, 
and  (mly  of  its  pendency  against  parties 
designated  by  their  real  names." 

Section  2808 provides:  "An  action  for  tba 
f(n«cloaure  ci  a  mortgage  on  pertonal  prop- 
erty, or  the  enforcement  of  any  lien  thmon, 
of  whatever  nature,  mav  be  commenced,  con- 
ducted and  coocluaed  in  tba  same  manner  as 
provided  by  law  for  the  foreclosure  of  a 
mortgage  or  lien  en  real  proper^  and  with- 

rsfloi    ^^^  &  right  of  redemption.' 

^  ^  We  think,  therefore,  that  the  appellants 
Broom  and  Whitaker.  bavinr  kad  full  notice, 
actual  and  constmctive,  of  the  mortgage  and 
tiie  pendency  of  the  suit  commenced  oefcune 
Ibe  expiration  of  the  ninety  davs,  acquired 
DO  valid  title  to  the  propoty  m  question, 
and  that  the  purdMse  ci  the  property  by  the 
^pellant  Broom  was  subject  Is  the  rights  of 


the  appellee  under  his  mortgage.  Hia  mort- 
gagee, with  like  notice,  can  have  no  supe- 
rior rights  in  the  premises.  That  appellee's 
mortgage  was  executed  to  secure  a  bona  fide 
debt,  and  in  good  faith,  is  not  disputed. 

The  decree  ^  the  Suprmne  Oeurt  qf  the  Ar» 
riterif  qf  Utah  ie  qfirmed. 


JOHN  DOBSON  wn  4L.,  Appte,, 

e. 

JAMES  LEES  vr  ak 

^ee8.0.  Beporter^  ed.  SBS-SSS.) 

Lett&n-paient    re ieeue—aeeident  ermieiake. 


1.  A  re-lHoeofa  patent  is  an  amendment,  and  ( 
not  be  allowed  unlesi  tlie  Imperf eoUons  In  the- 
original  patent  arose  without  fraud,  and  frofl» 
tnadverteooe,  accident  or  mlftake. 

t,  Tlie  re-loBQe  of  a  patent  cannot  be  permitted  to 
enlaive  tlie  claims  of  the  original  patent  by  In- 
ehidlDg  matter  ooce  intentionally  omitted. 

SL  Where  the  claim  of  a  re-tamed  patent  Is  not  cov- 
ered by  the  original  patent,  and  before  the  iviie 
of  the  latter  It  was  psflsed  upon  and  rejected,  and 
withdrawn,  and  an  Interference  dlMolved  upoo 
condition  of  the  ameodmeot,and  the  ISBue  of  the 
original  patent  was  predicated  upon  iti  abandon- 
ment, there  was  no  tnadvertence,  acddeot  or 

[No.  48.] 
Argued  M.  SJ,  1S90.     Decided  Dec  i,  1S90. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  dismisnng  a  suit  for  in- 
fringement of  re-issued  letters-patent  Af- 
^mfnedm 

The  facts  are  stated  in  the  opinion, 

Mr.  Francis  T.  Chambers*  for  appel- 
lants: 

Ths  orisrinal  spedflcatioo  dearlv  indicates 
that  ths  devioe  covered  by  the  re-usoe  claim 
was  intended  to  be  patented.  Therefore  this 
esse  is  not  governed  by  the  decision  in  Barker 
db  W.Oo.  v.Jd^tf  Cleek  Oo.,  188  U.  8. 87(81^00). 

There  was  no  laches  in  filing  the  appUcation 
for  a  re-issue.  The  original  patent  was  sur- 
rendered practically  as  soon  as  granted.  Tiiere- 
fore  this  case  is  distinguished  from  MiUer 
▼.  Bridgepmrt  Braee  Oe..  104  U.  S.  860  (86: 
788);  Mdin  v.  Barwood,  118  U.  S.  854  ffi8: 
886),  and  leee  v.  8ergeatU^  110  U.  8.  688  ^ 

644X 

There  wss  so  disclaimer  filed  In  this  esse.ss 
in  the  esses  of  LeggeU  v.  itssfy.  101  U.  a  866 
(86:886).  and  Oni^  MeUUKc  OartHdge  Oe.  v. 
United  audee  (hriridffe  Cb.,  118  U.  &  684  (88: 

888). 

The  drcumstanoes  imder  whidi  thispstentss 
received  his  original  patent  in  ito  defective  form 
srs  such  ss  sre  within  tiie  meaning  ci  the  word 
•' acddent,"  and,  as  such,  relieved  Sfslnst  ia 
courts  ci  equity. 

Btoph.  Sq.  §174 

There  is  invention  in  this  csssi 

Smith  Y.Gced^earDenialVulemniteOe,nXJ. 
a  486  (88:068),  and  cases  there  died. 


—Am  u  what  •  IS  tmm  ef  • 
see  note  ts  OHemy  V.  Mone,  U: 
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eUtoM  at  %a  appUotloD  ii 

A  V«- T.  AMMUdiM/,  7  BUtchf .  491;  .OmIimv 
BvutfT  Hfy.  Ot.  T.  iMk  fludtM  B.Oa.St 
PU.  Off.  Ou.  SOB: AwMT.  JfaAMfjeBlUobf. 


OB.  OmcMe, 


f  flow  Cb;»  PM. 


ft  Dwde  of  detenM 


{/Af/Wy  T. 

T.  ffrMIrt,  8 
DnOomdMn 
mU  T.  jreCm 
MA  T.  XMt 

1000);  Att*  * , .  .. .. 

Oa  VUf  BoiUr  Woi*t,  so  P«L  Off.  Ou.  S9B: 

Graliam  r.  JfeCbrWot,  D  Baon.  ±  AnL  M4. 

Mr.  H««ter  T.  pMiton.  for  ai^lMi: 

A.  men  dunn  of  form  in  k  piece  of  medun- 

bm,  or  u  AppUcation  to  k  mw  qm  without 

cbange  of  form  of  u  old  And  weD-koowo  piece 

of  mechuiltm,  wttbont  [wodudDg  Uwtebj  eor- 

thlof  mora  Uiiui  dlffereooe  In  degree  of  retim, 

doee  not  ftotouot  to  invention,  end  U  not  eoffl- 

'   deot  to  euKeIn  ■  peleoC 

0«nfiur  T.  Are,  118  V.  &  191  (80:  1«8); 
n^punt  r.  BoimtUtr.  114  U.  8.  1  (M:  7«l; 
FiHtoM  V.  BamOUm,  IM  U.S. 480  (96:  807^; 
ZMl  T.  MaMtaU,  107  D.  B.  BO  (97:887):  OttU^ 
Mr  T.  Bmedict,  118  U.  &  B»  (88M1):  Aubg  v. 


0>.  110  U.  a.  4B0  (98:989);  AntU  v.  Qoodftar 
Dtnua  YtilcaniU  Cb;  98  D.  B.  4H  (aSAM); 
.fitoto  T.  Aim  Fmiuita,  118  U.  S.  888  (2^:1079); 
Baneaod  *.  Orwt  A'orM«ni  &  Cb.  9  Bert  A  B. 
IH.  U  H.  L.  Oee.  «H;  LmtU  T.\Avmj,  101 
D.  S.  9H  (90:800). 

Where  tbe  relMued  petent  it  sot  for  Uu  eeme 
toTeoiion  aa  Ibat  embraced  uul  aecuTed  la  the 
origlul  paleot,  tbe  re-letoe  la  Talkl. 

Svmptirw.  Oiior)U,78U.B.llWatLBl«(90: 
tS)i  <Jia  T.  WiUt,  89 1.  a  89  WaU.  1  mM»)i 
OiatU  Aterfrr  Oa.  t.  (^IMnUa  FMidw  Wortt, 
98  U.  &  198  (98:77). 

Be-iMoee  caeoot  be  made  for  mfttten  die- 
claimed  or  abaadoned  In  tlu  original  ipplica- 


.  /p.  0>.  ?.  &»eA«r  itft.  0>.  8  Fed.  Rep^  808; 
Putnam  t.  ihifeA^Mtxi.  19  Fed.  Bep.  197;  EJ- 
garton  t.  Pkrti  4  B.  Mfg.  Cb.  9  Fed.  Rep.  mi; 
8trM  T.  Uuttr,  11  FmL  Beb  808;  iWend  t. 
noeifMBit,  96  Fad.  Bqi.  aU. 

ifr.  (7M<rA*MM  Fnllv  dellnrad  the  o[iIn- 
loa  of  tbe  court: 

TUe  waa  •  bOl  eAiUled  far  John  DobMa, 
T.__   n.t,,gg   asdJaiDce   (Ina*ea    agalDet 
and  otiwn,  for  iof rlniement  of  re- 
[•-MieBt  Ha  10.0H.  DlvWon  A, 
b  \  18B9,  In  Uw  Circuit  Cbun  of 


II  apfwan  from  tke  reoocd  tt 


appUed  September  80,  1879.  for  a 


a  palMt  for 
cjOBdve  for 


aidlnj  enjrlDea,"  the  ptopoeed  del 
"The  ep^^catioD,  ae  deecribed,  of 


-^ more  durable  cberacter  than  tboa* 

in  oommoD  nie,  aod  thia  object  I  attain  bf 
makinc  tnch  aplndlea  of  cati  iron  Inilead  of 
wmuMt  Iron  or  elMl.  .  .  .  It  i«  not  eeienlial 
that  tne  airindle,  when  it  paatea  tbTough  tbe 
wheel,  ibould  in  all  caiea  be  round.  It  maj, 
for  inatanoe,  be  aquare,  b)  which  ceae  th* 
teatber  me;  be  diepcnted  with.' 

Thia  applicatlan  was  rejected  October  20, 
1879,  and  again  n^ected  December  T,  1879. 
On  tbe  7th  of  Dec«mber,  1874,  the  foUowlng 
WM  aobetltuted  for  the  cl^m:  "A.  (plndle  for 
cardlng-macblne  rotten,  tectugular  In  form, 
tor  the  purpoae  aet  forth."  Thia  amendment 
waa  followed  Iv  a  redrawn  apecUcatlon,  the 
dalm  of  which  wee  aa  foUowe:  "Tbe  combi- 
nation, mhetentialtT  aa  deacribed,  of  tbe  eon- 
deutof  crUodn  of  a  cudiej  engloe,  the  drlv- 
Infwbeef  A,thebnbof  which  buaequaieor 
angular  aperture,  and  tbe  apiodte  Z,  faaTinK  a 
^, .. —  . .jj  ^  u,^  portion 

be  Mid  hub,  all  ee 
eetfortli.''  Thia epeclfl^oa waa accompaoied 
I7  a  new  eheet  of  drawing*  marked  "tbeet  2," 
the  dnwings  origtnallj  8Ied  being  merked 
"eheet  1,"  and  \fj  a  new  model  A  new  oath 
of  InTentlon  wae  ragulred  and  made,  dated 
JannaiT  99,  187B.  ()n  the  97tb  of  Januarj 
the  claim  of  tbe  amended  epeciflcatlOD  waa  re- 
jected upon  reference  to  DaTleoa  and  Crowtta- 
er^  Bn^tib  patent  Ho.  9,880  of  1808,  and' 
otben;  again  rejected  on  the  98lh  of  Febroaix 
In  Tlew  fS  that  reference,  and  alio  of  the  pai- 
enle  of  Harradar,  of  Maj  80,  ISeiTHo.  10,968, 
and  of  Wartb.  of  Angnit  6,  1879,  Nml  180,84* 


Aoguet?,  1870:  and  again,  b^  tbe  commlMloo- 
er  on  appeal  to  bim,Horamber  11,1978,  Tbet* 
baTlng  been  a  change  of  attomeTa,  on  tbe  19th 
of  October,  1878,  an  amended  epecMcatlon  waa 
filed,  and  rejection  egain  followed,  Kotember 
87,  1878.  Tbe  ipeeidcallon  wae  agiin  amended 
NoTemt>er96,  toaeloeet  up  theee  twodalma: 

"laL  Tbe  oomolnatloa,  in  a  carding  CMine, 
of  a  ooodenring  or  rubber  cylinder,  a  driVlng 
wlieel  and  a  polrgonallr-eb^ied  horliontal 
abaft  or  iplndle,  the  letter  belog  adapted  to  be 
rerolTed  and  at  tbe  euoe  time  to  be  eontina- 
oualf  reclpfocaled  in  a  correepowdingly  pol;- 
gonall j-ehaped  bearing,  and  a  cootlniMMidy  re- 
d;eocatlDg  mbl>er,  eiihetentliBj  as  and  (or 
tbe  porpoaea  deeatlwdL 

•U.  In  a  ca 


«  redprocalhig  acHoa 


tbe  tendM^  nf  the  erTHaOtne  paitlcte  of  eaat 
metal  in  tbe  bearing  to  wnr  the  ^rindle  will  b» 
reitMed  br  the  ci7daI]faM  partidM  of  Ota  iM- 


tar,  anbatauiallr  m  and  for  Ike  pmpw  d»- 
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This  applicatioo  was  rejected  December  1. 
The  applicant  appealed,  and  on  December  2 
the  eximiner  reported  that  he  had  rejected  the 
first  claim,  which  did  not  then  require  that  the 
spindle  and  bearing  should  be  of  cast  iron, 
upon  the  ^ound  that  its  non-patentability  was 
fM  acffudteata  so  far  as  the  examiner  was  con- 
cerned; and  that  the  second  claim  was  rejected 
because  the  substitution  of  the  cast-metal  shaft 
for  the  wrought  metal  or  steel  shaft,  before 
employed,  required  no  invention.  The  ezam- 
iners-in-chief,  on  the  15th  of  December,  re- 
versed the  examiner's  decision  as  to  the  second 
daim,  but  affirmed  it  as  to  the  first,  holding, 
however,  that  if  the  first  claim  were  amended 
so  as  to  include  "cast  iron  or  metal  of  the  same 
crystalline  structure"  for  bearing  and  spindle, 
thev  thought  it  would  be  admissible.  The  first 
•claim  was  accordingly  amended  bv  the  inser- 
tion, after  the  wora  "bearing,"  of  the  words 
"said  bearing  and  said  shaft  or  spindle  being 
<of  cast  iron  or  of  metal  of  the  same  crystalline 
•tructure." 

On  the  11th  of  January,  1877,  an  interfer- 
ence was  declared  between  these  claims  and 
the  application  of  one  Stone,  and  on  the  8th  of 
February,  1877,  the  examiner  refused  a  motion 
to  dissolve  Uie  interference,  upon  the  ground 
that  the  feature  which  Greaves  relied  on  as  not 
^own  in  the  Stone  invention  was  that  Greaves' 
shaft  and  bearing  were  made  of  cast  iron  or 
metal  having  the  same  crystalline  structure, 
wbile  Stone's  were  of  cast  brass,  which  would 
come  within  the  scope  of  Greaves'  claims.  It 
was  held  by  the  assistant  commissioner,  on  ap- 
peal, on  the  9th  of  February,  that  "as  cast 
brass  has  not  the  same  crystalline  structure  as 
•cast  iron,  the  application  of  Greaves,  if  so 
amended  in  its  claims  as  to  restrict  him  to  the 
use  of  metal  having  the  same  crystalline  struc- 
lure  'as  cast  iron,'  will  not  interfere  with  an 
application  showing  and  describing  'cast  brass,' 
if  the  material  is  of  the  essence  of  the  inven- 
tion." Applicant  accordingly  to  amended, 
February  9,  the  interference  was  dissolved 
FebruaiT  10,  and  the  patent  was  Issued  Febru- 
ary 20,  1877. 

The  result  of  all  this  was  that,  after  repeated 
attempts  and  repeated  rejections,  the  patent 
was  allowed,  containing  two  claims,  limited 
fitrictly  to  a  shaft  and  Marine  of  cast  iron  or 
of  metal  of  the  same  crystalline  structure  as 
cast  iron.    These  claims  were  as  follows: 

"1.  The  combination,  in  *  carding  enj^e, 
of  a  condensing  or  rubber  cylinder,  a  dnving 
wheel  and  a  polygonallv-shaped  horizontal  shaft 
or  spindle,  the  fitter  being  adapted  to  be  re- 
volved, and  at  the  same  time  to  be  continu- 
ouslv  reciprocated  in  a  correspondingly  polyg- 
onally-shaped  bearing,  said  bearing  and  said 
shaft  or  spindle  being  of  cast  iron  or  of  metal 
of  the  same  crystalline  structure  as  cast  iron, 
and  a  continuously  reciprocating  rubber,  sub- 
stantially as  and  for  the  purposes  described. 

"2.  In  a  carding  engine,  the  combination  of 
a  continuously-reciprocating  rubber,  a  driving 
wheel  to  turn  saia  rubber  and  a  horizontiu 
ahaft  or  spindle  connecting  the  two  together, 
said  shaft  or  spindle  and  the  bearing  in  which 
It  reciprocates  being  both  made  of  cast  iron,  or 
both  of  metal  havins  the  same  crystalline  struc- 
ture as  cast  iron,  whereby  in  the  reciprocating 
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action  the  tendency  of  the  crystalline  particles 
of  cast  metal  in  the  bearing  to  wear  the  spindle 
will  be  resisted  by  the  crystalline  particles  of 
the  latter,  substantially  as  and  for  the  purposes 
described." 

Applications  were  then  filed  for  a  re-issue  in 
two  divisions,  A  and  B— for  division  A  on 
March  23,  1877,  and  for  division  B  on  March 
15,  1877. 

Division  B  contained  both  of  the  claims  of 
the  orinnal  patent,  and  re-issued  letters-patent 
No.  9,477  were  granted  therefor  under  date  of 
November  28.  1880. 

The  claim  hi  Division  A  was  as  follows: 

"In  a  carding  engine,  a  condensing  or  rub- 
ber cylinder  mounted  on  a  polygonalTy-shaped 
horizontal  shaft,  in  combination  with  a  driving 
gear.  A,  having  a  sleeve-shaped  bearing,  b,  said 
shaft  and  cylinder  being  adapted  to  be  revolved 
by  the  drive- wheel  A,  and  at  the  same  time  to 
be  rapidly  and  continuously  reciprocated  by 
suitable  mechanism,  substantially  as  and  for 
the  purposes  described." 

And  for  this,  re-issued  letters-patent  No. 
10,055  were  granted  March  7,  1882,  and  this  is 
the  patent  in  controversy.  Before  it  was  passed 
for  issue,  various  proceedings  were  had  In  the 
Patent  Office,  including  rejections,  appeals 
and  disposal  of  an  intenerence  l)etween  this 
application  and  that  of  Stone,  and  it  appears 
by  the  statement  of  Examiner  Appleton,  under 
date  of  December  5,  1881.  that  after  the  deter- 
mination of  the  interference  the  application 
was  returned  to  the  examiner  "with  instruc- 
tions to  consider  whether  or  not,  in  view  of 
certain  recent  decisions  of  the  Supreme  Court 
of  the  United  States,  the  same  in  its  present 
form  can  properly  be  allowed. "  The  examiner 
was  clearly  of  opinion  that  under  the  decisions 
of  this  court  in  &iani  Powder  Co,  v.  Caltfomim 
Potodor  Works,  98  U.  S.  126  [25:77];  Leggett  ▼. 
Averp,  101  U.  S.  256  [25:  865];  SuHtin  Tur- 
bine d  Mfg.  Co.  V.  Ladd,  102  U.  S.  408  [26: 
184],  and  Qoodytar  Dental  Vulcanite  Oo.  v. 
Davie,  Id.  222  [149],  the  applicant  was  not  en- 
titled to  the  claim  presented,  "said  applicant 
having  withdrawn  a  similar  claim  in  his  origi- 
nal application  in  order  to  obtain  his  original 
patent,  and  the  present  claim  being  for  a  dif- 
ferent invention  from  that  covered  bv  the  or 
iginal  patent."  And  in  his  statement  of  munds 
of  decision,  under  date  of  January  vl,  1882, 
the  examiner  gave  as  his  reasons:  '  'In  the  first 
place,  this  claim,  being  for  a  combination  of 
parts  of  peculiar  construction,  while  the  origi- 
nal is  for  a  combination  of  parts  when  some  of 
the  same  are  constructed  of  particular  metals, 
the  metals  being  the  gist  of  the  daim  thereof, 
is  for  a  different  invention  from  that  covered 
by  the  original  patent  In  the  second  place, 
the  claim  now  in  controversy  having  been 
withdrawn  from  the  application  upon  which 
the  original  patent  was  granted,  with  a  full 
knowledge  of  all  the  facts  in  the  case,  it  can- 
not be  urged  that  such  withdrawal  of  the  claim, 
or  any  other  change  that  the  appellant  now 
desires  to  make,  was  the  result  of  or  necessi- . 
tated  bv  any  inadvertence,  accident  or  mistake, 
for  ^hich  alone  corrections  by  re-israe  can  be 
made."  The  letter  of  allowance  bean  ckta 
February  15,  18821 

lt7  U.  S. 
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The  dicoit  oout  held  ibtt  the  oolj  ddm  in 
the  re-lMue  wm  for  a  oombioatloo  doI  c1«imed 
in  or  ooTcred  by  the  orMnal  iNUeDt,  aod  beooe 
not  for  the  tame  ioTenmi;  that  the  cUfan  in 
the  re  l«ae  was  before  the  oommiadoner  and 
ttaaUowanoe  urged  bj  the  patentee  through 
Ilia  aolldtor,  but  waa  not  allowed,  and  wae 
Chenfore  stricken  out,  and  the  patent  accepted 
without  this  claim;  that  the  court  could  not 
distinguish  between  the  patentee  and  his  coun- 
sel aa  to  what  occurred  during  the  pendency 
of  the  application  for  the  patent,  and,  as  to  its 
acceptance  bj  the  latter,  the  patentee  must  be 
regarded  as  bound  by  the  acts  of  his  counsel; 
waa  that,  under  the  circumstances,  the  case 
feD  clearly  within  Leifgttt  ▼.  Ater^.  101  U.  8. 
256  [2S:  865]. 

In  Ltooett  v.  Aterv,  thus  referred  to,  iff. 
J%Mie$  Bradley,  speaJdoff  for  the  court,  said: 
"We  think  it  was  a  manifest  error  of  the  com- 
missioner, in  the  re- issue,  to  allow  to  the  pat- 
entee a  claim  for  an  inTention  different  from 
that  which  was  described  in  the  surrendered 
letters,  and  which  he  had  thus  expressly  dis- 
claimed. The  pretense  that  an  'error  had  arisen 
by  inadyerteoce,  accident  or  mistake,'  within 
the  meaning  of  the  Patent  Law,  was  too  bakl 
for  considcrition.  The  very  question  of  the 
Taliility  of  these  dsims  had  Just  been  consid- 
ered and  decided  with  the  acquiescence  and  the 
express  disclaimer  of  the  patentee.  If,  in  any 
case,  where  an  applicant  for  letters-patent,  in 
order  to  obtain  the  issue  thereof,  dbclsims  a 
particular  invention,  or  acquiesces  in  the  re- 
jection of  a  claim  thereto,  a  re- issue  containing 
*uch  claim  b  valid  (which  we  greatly  doubt), 
it  certainly  cannot  be  sustains  in  this  case. 
The  allowance  of  claims  once  formally  aban- 
doned by  the  applicant,  in  order  to  get  his  let- 
ters-patent through,  is  the  occasion  of  immense 
frauds  against  the  public.  It  not  unf requently 
happens  that,  after  an  application  has  been 
carefully  examined  and  compared  with  pre- 
viooa  inventioof,  and  after  the  daims  whidi 
sodi  an  exsminstion  renders  admissible  have 
been  settled  with  the  acquiescence  of  the  ap- 
plicant, he.  or  his  assignee,  when  that  hsresti- 
gation  is  forgotten  and  perhaps  new  officers 
have  been  appointed,  comes  back  to  the  Patent 
Office,  and,  under  the  pretense  of  inadveitence 
and  mistake  in  the  first  spedfication,  gets  in- 
serted into  re-issued  letters  all  that  h  id  been 
preTioQslT  rejected.  In  this  manner,  without 
an  appeal,  he  geU  the  first  do*  Jsion  of  the  office 
reversed,  steain  a  march  on  the  public,  and  on 
those  who  before  opposed  his  pretensions  df, 
indeed,  the  hitler  have  not  been  silenced  t^ 
purchase),  and  procures  a  valuable  monopoly 
to  which  he  has  not  the  slightest  title.  We 
have  more  than  once  expressed  our  disappro- 
batioo  of  this  practice.  As  before  remsrked, 
we  consider  it  extremely  doubtful  whether  re- 
issued letters  can  be  sustsined  in  any  case  where 
they  oootain  daima  that  have  once  been  form- 
allT  disclaimed  by  the  patentee,  or  rejected 
with  his  aoouiesooKXL  and  he  haa  conaentedto 
sueh  rejection  in  order  to  obtain  his  letters- 
patent  Under  sudi  drcnrostances,  the  rejec- 
tioQ  of  the  claim  can  in  no  Just  sense  be  regard- 
ed as  a  matter  (tf  Inadvertence  or  mimie. 
SvM  Ihoo^  it  were  such,  the  spplicant  should 
aeaa  to  be  estopped  from  setting  it  up  on  an 
•PpH^tioo  for  a  re-issue."  Bee  also  d^bmin 
117  U.S. 


7w^n$  Mfg.  Oa.  ▼.  Ladd,  109  U.  a  406  [96: 
164J. 

A  re-iiaue  is  an  amendment,  and  cannot  be 
allowed  unless  the  imperfections  In  the  orijginal 
patent  arose  without  fraud,  and  from  inac^eri- 
ence,  acddent  or  mistake.  Rev.  Stat,  g  4010. 
Hence  the  re-issue  cannot  be  permitted  to  en- 
large the  claims  of  the  original  patent  by  in* 
eluding  matter  once  intentlonslly  omitted. 
Acquiescence  in  the  rejection  of  a  dalm;  ita 
withdrawal  by  amendment,  dther  to  save  the 
api^ication  or  to  escape  an  interference;  the 
acceptance  of  a  patent  containing  limitatiooa 
imposed  by  the  Patent  Office,  which  narrow 
the  scope  of  the  invention  as  at  first  described 
and  clsJmed,~are  instances  of  such  omission. 
Union  MetaUic  Cartridffe  Co.  ▼.  United  Statm 
Oartridoe  Cb.,  112  U.  8.  624  [28:  828];  Shepard 
V.  Carnoan,  116  U.  8.  608  [29: 7281;  Roenmy. 
PMtie.  183  U.  8.  818  [88:  882];  Tai$  Lode  Mfg. 
Co.  ▼.  Berk9fUr4  Nat.  Bank,  186  U.  8. 842,lr70 
[84: 168, 188],  and  cases  died. 

It  is  clear  that  the  claim  of  this  re-issue  is  not 
covered  by  the  original  patent,  and  it  appears 
that  before  the  isRue  of  the  latter  \\  was  passed 
upon  and  rejected;  was  withdrawn  and  erased: 
an  interference  was  dissolved  upon  condition  of 
the  amendment;  and  the  ie3ue  of  the  original 
letters  waa  predicated  upon  ita  abandonment. 
There  is  no  room  for  the  contention  that  there 
was  any  inadvertence,  acddent  or  mistake  in 
the  premiMS.  Nor,  in  the  light  of  these  pro- 
tracted proceedings  in  the  Patent  Office,  can 
the  applicant  be  permitted  to  treat  the  dcliber^ 
ate  acts  of  his  attorney  as  the  result  of  inad- 
vertence, accident  or  mistake.  The  repeated 
official  decisions  aod  orders,  and  the  repeated 
efforts  to  maintain  this  daim  without  success, 
during  this  long  struggle,  indicate  anything 
but  neffligence  or  inadvertence  on  the  part  of 
the  solTdtors  employed. 

Tkodoerm^the (Xreuit  Court  wa»  right, and 
iii$aJfinnod, 
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4,  ohaiK  la,  pl»  L,  New  York  Bar.  Stat^  where  the 
oorpoimtloii;oii]y  traDsferred  the  legal  title  of 
goods  to  one  who  already  had  poaBenton  of  them, 
and  also  had  a  Ueo  upon  them  for  more  than  their 
▼alae. 

8.  ITnder  the  New  Tork  Statate  of  April  18, 1880,  a 
factor  or  agent  intrusted  with  the  possession  of 
goods  as  seoorltsr  for  his  adTanoes  thereon  has  a 
right  to  treat  the  goods  as  his  own,  so  long  as  his 
Uentthereon  is  unsatisfied. 

8L  Where  a  person  aooepts,  for  the  benefit  of  a  oor- 
poration,  drafts  drawn  on  him  by  itv  and  reoeives 
from  the  oorporatton  goods  as  seourltr  against 
his  aooeptaaoes,  a  person  to  whom  the  accept- 
anoes  are  subsequently  transferred  by  the  corpo- 
ration cannot  take  the  goods  from  the  former  or 
his  yendee  without  discharging  hislobllgatdons  on 
the  acceptances. 

[No.  62.] 

Argued  2^09, 10,  J890.    Decided  N<m.  »4, 1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
;  of  the  United  Stotes  for  the  Southern  Dis- 
trict of  New  York,  dismissing  a  suit  to  procure 
the  application,  upon  judgments  recoTered  bj 
plaintiff,  of  proceeds  of  goods  sold  bj  defend- 
ant Albert  jT  Oraeffe.  Jfflrmed, 
The  facts  are  stated  in  the  opinion. 
Meeeri.  WiUiam  8,  Opdyke  and  DatIcI 
'^Snileoz*  for  appellant: 


A  creditor  having  Judgment  and  unaatiifled 
execution  in  a  state  court,  may  resort  to  the 
national  courts  of  the  same  locality  for  aid  in 
reaching  the  debtor's  equitable  assets. 

OyilTSe  y.  Enox  Ine.  Gb.  67  U.  8.  2  Blacky 
589  (17:  849),  cited  in  4  Blss.  871;  WWdnem  v. 
TcUe,  6  McLean,  17;  Putnam  ▼.  yew  Albany, 
4  Biss.  865;  Scottish  American  Martg.  Oo.  v. 
FoUanebee,  9  Biss. 482, 14  Fed.  Rep.  IdS;  Owen^ 
T.  Qoteian,  4  Dill.  486;  OarreU  ▼.  Dickson,  3(^ 
Fed.  Rep.  454;  Shicldi  ▼.  Thomae,  59  U.  S.  IS 
How.  258  (15:  368);  Barber  ▼.  Barber,  62  U.  S. 
21  How.  588  (16:  226);  The  HoUaday  Cau,  27 
Fed.  Rep.  880. 

In  case  of  the  utter  insolvency  of  the  debtor. 
Judgment  and  execution  at  law  were  probably 
unnecessary. 

Terry  ▼.  Tubman,  92  U.  8.  166  (28:  537); 
Oaee  y.  Beauregard,  101  U.  8.  688  (25: 1004). 

An  execution  creditor  of  a  corporation  may 
maintain  in  the  national  courts  a  bill  in  his  o wo 
name  against  any  of  its  debtors  to  subject  such 
assets  to  payment  of  his  judgment. 

Bateh  y.  Dana,  101  U.  8.  205  (25:  885). 

The  equity  iurisdiction  and  remedies  con- 
ferred by  the  laws  of  the  United  8tatcs  upon 
its  courts  cannot  be  limited  or  restrained  by 
state  legislation,  and  are  uniform  throughout 
the  different  States  of  the  Union. 


Bank  y.  Hellbronner,  U  Gent  Bep.  ITS,  106  N.  Y.  4B0. 

IVustors  cannot  pledge  goods  for  their  own  debt. 
Id. 

A  factor  to  whom  wheat  is  consigned  for  storage 
in  an  eleyator  and  for  sale  may,  in  the  absence  of 
particular  instructions,  stow  it  in  a  mass  with  other 
wheat  of  the  same  grade  and  quality.  Dayls  y. 
Kobe,  86  Minn.  214. 

A  cotton  factor  in  Galveston,  to  whom  cotton  has 
been  consigned  for  side,  has  no  right,  in  the  absence 
of  direct  authority  from  the  consignor,  to  ship  it  to 
a  f or^gn  market  for  disposition;  and  one  who  re- 
ceiyes  It  from  the  factor  for  that  purpose  is  respon- 
sible to  the  owner  for  its  yahie.  Woottersy.Kauff- 
man,  ftt  Tex.  486. 

A  factor  is  not  responsible  to  his  principal  by  rea- 
son of  the  established  grades  of  gndn  being  differ, 
ent  in  the  market  where  he  is  to  sell  from  the  grades 
at  other  places.    Oayis  y.  Kobe,  86  Minn.  214. 

On  consignment  of  goods  for  sale  without  a  Q>e^ 
dal  Umit  as  to  price,  the  consignee  may  exercise 
his  own  Judgment  in  sale.  Conway  y.  Lewis,  IS 
Oeot.  Bep.  486,  UO  Pa.  ns. 

Independently  of  the  Statute  in  regard  to  factors, 
the  bare  posNasion  of  goods  by  a  dealer  in  that 
dasB  of  goods  does  not  dothe  htm  with  power. to 
dispose  of  the  goods  as  owner.  If  he  sells  as  owner, 
there  must  be  wane  other  indicia  of  property  than 
mere  possession.  Leyl  y.  Booth,  66  Md.  806, 816, 4:b 
Am.  Bep.  888, 887:  Ooyill  y.  Hill,  4  Oenio,  &e&;  Bar- 
stow  y.  Bayage  MIn.  Oo.  64  OaL  888,  48  Am.  Bep. 
706. 

A  ftustor  who  has  the  posMssion  and*control  of 
personal  property  has,  under  the  Oalifomia  Statute, 
power  to  pledge  the  same  as  collateral  security  for 
a  loan  made  to  blm  by  the  pledgee,  in  good  faith, 
in  the  ordinary  oourse  of  business,  and  without  no- 
tloe  of  the  prlnoipal^i  title.   Wispy.Hanrd,660Al. 


A  principal  may  assert  his  right  In  property 
against  one  who  had  receiyed  It  from  a  factor  with 
notice  of  a  trust,  either  by  Independent  suit  or  by 
way  of  defense.  Allen  y.  St  Louis  Nat^  Bank,  180 
U.  &  80  (80:  678). 

By  common  lawsa  factor  or  agent  for  sale  has  no 
power  to  pledgei,  whether  intrusted  with  possessktt 


of  the  goods  themselyes  or  with  the  symbol  of  them, 
as  a  bill  of  lading.   ML 

A  broker^  commission  on  the  sale  of  real  estate 
is  earned  when  the  terms  of  the  contract  as  to  the 
sale  were  spedflc,  and  everything  was  done  that 
could  be  done  by  the  purchaser  to  carry  out  the 
contract,  although  the  vendor,  without  any  reason, 
refused  to  complete  it,  Kock  y.  Bmmerling,  68  U» 
S.  88  How.  68  (16: 298). 

A  broker  who  brings  parties  together  for  the  very 
purpose  of  entering  into  an  illegal  agreement,  such 
as  a  wager  contract,  cannot  recover  for  services' 
rendered  or  loaios  incurred  on  behalf  of  either  in 
forwarding  the  transaction.  Irwin  v.  WUliar,  110 
U.  8. 480  (88:  £86). 

It  being  within  the  ordinary  scope  of  a  factor's 
authority  to  sell  his  principal^  goods  In  his  own 
name,  a  purchaser  who  has  no  knowledge  of  the 
agency  is  entitled  to  set  off  against  the  price  of  the 
goods  a  debt  due  to  him  from  the  f aotor  personally. 
Sx  parte  Dixon  and  Re  Henley,  46  B.  J.  N.  8.  Bankr. 
aO,L.B.4Gh.Div.l88,86L.  T.N.  a  644,  25  Week. 
Bep.  106. 

A  factor  could  nov  pledge,  unless  the  owner  of 
the  goods  armed  him  with  such  indicia  of  property 
as  to  enable  him  to  deal  with  them  as  his  own.  Boy- 
son  V.  Ooles,  6  Maule  ft  8. 14. 

Where  a  factor  pledged  the  goods  of  his  principal 
the  latter  might  recover  the  value  of  them  In  trover 
against  the  pawnee,  on  tendering  to  the  factor 
what  was  due  to  him,  without  any  tender  to  the 
pawnee.   Baubigny  v.  DuvaU  6  T.  B.  604. 

One  who  sells  goods  for  another  fOr  a  commission, 
having  the  goods  in  his  possession  at  the  time,  and 
giving  credit  to  the  vendee,  is  a  factor.  Bdgertoo 
y.]Cichels.66Wls.l84. 

A  purchaser  is  responsible  for  the  negligence  of 
his  broker  in  the  transmission  of  Instructions  to  the 
seller.  Schlesslnger  y.  Texas  ft  St.  L.  B.  Go.  8  Wef  t. 
Bep.  118, 87  Mo.  146. 

A  flaotor  who  has  a  lien  on  a  consignment  for  ad. 
vances  to  the  principal  is  not  liable  for  loss  from  a 
falling  market,  caused  by  his  holding  the  consign- 
ment, against  which  a  time  draft  was  drawn,  after 
the  maturity  of  Uie  draft.   Lookett  y*  Baxter,  8 
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Bidingi  ▼.  Jifhfuon,  128  U.  8.  217  (82:  40Q; 
Sujfdam  ▼.  Broadnax,  89  IT.  8.  14  Pet.  67  (10: 
^f );  Union  JBtenifc  t.  Vaiden,  59  U.  8. 18  How. 
^m  (15:  47in;  jB^  ▼.  8t<me,%l  IT.  8. 20  How. 
175  (15:  876):  ^^M  ▼.  BeynotdM,  118  IT.  B.  78 
^28:  928);  JrroiMm><4  ▼.  Qleaton,  12911. 8. 86» 
•98  (82:  680,  684). 

()ii6  who  is  unable  to  meet  his  debts  as  th^ 
mature  is  insolvent 

Traey  y.  T^,  184  U.  8.221(88:884);  Oun- 
ningham  ▼.  il^Shem,  126  U.  8.  90  (81:  628). 

A  corporation,  like  an  individual,  is  insolv- 
•ent  when  it  is  not  able  to  pay  its  debts. 

Bnmwery.  Barbeek,  9 if.  Y.  589:  Dmikej. 
New  York  dbB.  L.  d  0.  Oo.  80  N.  Y.  606;  Our- 
ii$Y.  Leavitt,  16  N.  Y.  9,  199. 

A  factor  cannot  pledge  or  transfer  his  prin- 
•dpal's  goods  on  account  of  his  own  debt. 

Warner  ▼.  Martin,  62  IT.  8.  11  How.  209 

^18:  667);  Allen  ▼.  8t.  Louie  Bank,  120  U.  8. 

20  (80:  578);  Evans  ▼.  Potter,  2  QbA,  18;  Wiek- 

Mm  ▼.  Morehouse,  16  Fed.  Rep.  824;  Commer- 

^^l  Nat.  Bank  v.  HeiJbronner,  11  (3ent  Rep. 

275,  108  N.  Y.  489;  First  Nat,  Bank  v.  Bi>yee, 

78  Ej.  43;  DeBouehouiY.  Ooldsmid,  6  Yes.  Jr. 

211;  Orahatn  y.Dyster,  2  8tarkie.  21;  (^ueiros 

Y.  Trueman,  8  Bam.  &  0.  842;  Jartis  v.  .fio^ 

-tfrt,  15  Mass.  889;  «7<m«i  ▼.  Sinclair,  2  N.  H. 

S2i;  Smith  ▼.  Smith,  9  Abb.  Pr.  K  8.  420; 

Z^A^A  (];m»Z  <!t  Nov.  Co.  ▼.  6(mtfaJ  S,  Co.  29 

N.  J.  Eq.  252;  Cairo  d  V.  B.  Co.  ▼.  Faeknsn, 

78  m.  116;  Moshier  ▼.  J/Mifc,  80  HI.  79;  DOtf- 

-^^^  V.  Dnval,  5  T.  R  606;  Legg  y.  Moans,  6 

Mees.  &  W.  42;  Donald  y.  8uMing,\lu.  &  1 

<l.  B.  595,  605;  8tor7,  Agency,  §  872. 

The  transfer  to  Mrs.  Graeffe  on  account  of 
the  antecedent  debt  due  from  QraefPe  to  her 
•<lid  not  constittite  her  a  purchaser  for  value. 

Barnard  v.  CampfteK,  68  N.  Y.  78;  Bobinson 
Y.  Bank  of  Attiea,  21  N.  Y.  406;  Brie  B.  Co. 
Y.  Vanderifilt^  Hun,  128, 188;  BeAntisdd,  18 
NsLi.  Bankr.  Reg.  289;  MoyerY.  Adams,  2  Fed. 
Rep.  182;  Knowlton  v.  Mish,  17  Fed.  Rep.  198; 
JKatt  V.  Sehreyer,  25  Fed.  Rep.  88. 

Mr.  Alex.  Thaliu  for  appellees: 

A  factor  has  a  lien  upon  the  property  of  the 
principal  in  his  possession  for  his  cominission, 
advances  and  expenses. 

Willard,  Eq.  124;  Kru^er  y.  Wilcox,  Ambl. 
1352;  Bryee  v.  Brooks,  26  Wend.  867;  United 
States  V.  mialonga,  90  U.  8.  28  Wall.  85  (28: 
64);  Ohio  d  M.  B.  Co.  v.  Easson,  87  N.  Y.  218; 
Btory,  Agency,  %  84;  Whart.  Agency,  %  766; 
Winter  v.  CcHt,  7  N.  Y.  288;  Na^  v.  MeFes- 
4er$,  97  N.  Y.  196. 

He  must  first  sell  the  goods  before  he  can 
•call  upon  his  principal  to  psy  any  deficiency. 

Gihon  V.  Stanton,  9  N.  Y;  476;  Mottram  ▼. 
Mills,  2  Sandf.  189. 

It  was  neither  illegal,  inequitable  nor  fraud- 
ulent for  the  defendant  Aioert  J.  Qraeffe  to 
prefer  his  wife  as  a  creditor,  to  the  amount  of 
ills  conceded  indebtedness  to  her  of  over 
4100,000. 

Metsker  y.  Bonebrake,  108  U.  8.  66  (27:  664); 
Atlantie  Nat.  Bank  y.  Tavener,  180  Mass.  409. 

Right  to  prefer  among  creditors  is  a  conse- 
quence of  ownership. 

Lampson  v.  AmM,  19  Iowa,  479;  WilsonY. 
Forsyth,  24  Barb.  105;  Qrofter  v.  Wakeman,  11 
"Wend.  187;  Lupton  v.  Cutter,  8  Pick.  298. 

And  such  preferences  are  not  fraudulent. 

Waterhury   ▼.  Sturet>ant,  18    Wend.  868; 
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MMenom^  v.  BoossseU,  8  Johns.  Ch.  446, 1  K 
Y.  Oh.  L.  ad.  679;  Lewis  ▼.  Whittemers,  6  N. 
H.  864;  Btmap,  Fraudulent  Sales,  217. 

A  preference  is  not  fraudulent,  though  others 
lose  their  debts,  which  are  equaUy  meritorious 
{KugkendaU  y.  McDonald,  16  Mo.  418;  BaU 
Y.  AmokLJ5  Barb.  699;  Bwing  y.  BunJde,  20 
Bl.  448;  Waddams  t.  Humphrey,  22  Bl.  661); 
or  though  the  debtor  be  insolvent  (Auburn 
Exch.  Bank  t.  Fitch,  48  Barb.  844);  or  thouofa 
the  creditor  knew  of  the  insolvenev  of  the 
debtor  ( Walsh  y.  Kelly,  ^  Barb.  98:  Awnme  v. 
Jones,  18  Iowa,  474;  Eessing  ▼.  McGloskey,  87 
Bl.  841;  Johnson  y.  MeOrew,  11  Iowa,  161; 
Toung  ▼.  Dumas,  89  Ala.  60);  nor  by  the  fact 
that  the  debtor  wishes  to  defeat  some  execution ; 
nor  that  the  preference  includes  aU  property 
not  exempt  from  execution.  > 

EdUrird  v.  Anderson,  5  T.  R.  286;  HaU  v. 
Arnold,  16  Barb.  699;  Weller  ▼.  Wayland.  17 
Johns.  102;  Wilder  y.  TFt'nne,  6  Cow.  284;  Barr 
Y.  Batch,  8  Ohio,  527. 

An  existing  indebtedness  is  a  good  consider- 
ation, vdthin  the  proviso  which  saves  the  right 
of  a  bona  fide  purchaser. 

Seymowr  v.  Wilson,  19  N.  Y.  417;  Adams  v. 
Wheeler,  10  Pick.  199;  Oibeon  ▼.  Seymour,  4 
Yt  618;  deason  v.  Day,  9  Wis.  498;  Seymour 
V.  Briggs,  11  Wis.  198. 

And  the  preference  may  be  given  to  a  debt 
to  a  wife  or  attorney. 

^fraouse  Chilled  Flow  Co,  y.  Wing,  85  N.  Y. 
421;  MapOdY.  Zilgour,  81  Md.  240;  ffiU  v. 
Bogers,  tUce,  Eq.  7;  Jaycox  v.  CaldweU,  51  N. 
Y.  895;  McCartney  y.  Welch,  51  N.  Y.  626; 
Woodioorth  Y.  Sweet,  61  N.  Y.  8;  Sherman  v. 
Parish,  68  N.  Y.  488;  Seymour  y.  FOlows,  77 
N.  Y.  17a 

Mr.  Justice  Blatcliford  delivered  the 
opinion  of  the  court : 

This  is  a  suit  in  equity,  brought  in  the 
Oircuit  Oourt  of  the  United  States  for  the 
Southern  District  of  New  York,  by  the 
Fourth  National  Bank  of  the  City  of  New 
York«  a  national  banking  association,  against 
the  American  Mills  (company  (a  New  York 
corporation),  Albert  J.  Graeffe,  Mary  J. 
Graeffe  (his  wife),  William  H.  Gamer  and 
William  H.  Bowen.  Its  object  was  to  pro- 
cure the  application  upon  judgments  recov- 
ered by  the  plaintiff  against  the  American 
Mills  Companv  and  Albert  J.  Graeffe,  of 
the  proceeds  ox  certain  merchandise  which 
had  been  transferred  by  Albert  J.  Graeffe  to 
Gamer,  as  trustee  for  Mary  J.  Graeffe,  to 
be  applied  iipon  debts  due  by  Albert  J. 
Graeffe  to   Mary   J.    Graeffe.    After    issue 

ioined,  proofs  were  taken,  and  the  case  was 
leard  by  Judge  Coxe,  who  entered  a  decree 
dismissing  the  bill  as  to  Albert  J.  Graeffe, 
Mary  J.  Graeffe,  Cramer  and  Bowen.  Albert 
J.  waeffe,  Bowen  and  the  American  Mills 
(yompany  had  joined  in  an  answer  to  the  bill, 
and  Gam^  and  Mary  J.  Graeffe  had  each  put 
in  a  separate  answer.  The  opinion  of  the 
circuit  court  is  reported  in  29  Fed.  Rep.  611. 
An  application  for  a  rehearing  was  made  by 
the  plaintiff  and  denied,  the  opinion  on  the 
same  beins  reported  in  80  Fed.  Rep.  420. 
The  plaintiff  has  appealed  from  the  decree. 
The  suit  was  brought  in  Beoember,  1881, 
before  the  passage  of  the  Act  ci  July  12, 
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1882  (22  StAt.  168,  chap.  290,  g  4).  Char- 
lau  Fint  KaU  Bank  v.  Morgan,  182  U.  8. 
141  [88:  282]. 
The  facts  of  the  case  are  as  follows,  as 
[236]  stated  bj  the  circuit  court  in  its  opinion : 
The  American  Mills  Company  was  a  manu- 
facturing corporation,  having  its  principal 
office  in  the  City  of  New  York,  and  its  manu- 
factory at  Warwick,  Rhode  Island.  Albert 
J.  Graeffe  was  the  treasurer  of  the  Ck>mpany 
and  one  of  its  trustees,  and  the  conmiission 
merchant  in  the  Citj^  of  New  York  to  whom 
its  goods  were  consigned  for  sale.  On  Feb- 
ruary 28, 1881,  he  had  in  his  possession  mer- 
chandise of  the  Company  of  the  value  of 
about  $45,000.  Prior  to  that  time,  he  had 
accepted  for  the  benefit  of  the  Company 
twenty-three  drafts  drawn  upon  him  by  the 
Company,  aeainst  the  consignments,  for 
$57,600.40.  Of  thQM  twenty -three  drafts, 
eleven,  amounting  to  $27,600.40,  were,  after 
acceptance,  returned  by  Qraeffe  to  the  Com- 

Sanv  and  used  by  it.  The  remaining  twelve 
rafts,  amounting  to  $30,000,  were,  after  ac- 
ceptance, discounted  by  Qraeffe,  and  the 
proceeds  were  remitted  oy  him  to  the  Com- 
pany. Eleven  other  drafts,  amounting  to 
$82, 500,  drawn  by  the  Company  upon  Graeffe, 
were  accepted  by  him,  but  the  Company  did 
not  have  the  benefit  of  any  of  them,  because 
they  were  retained  by  Graeffe  and  used  by 
him  in  his  own  business.  None  of  these 
thirty -four  drafts  were  due  on  the  28th  of 
February,  1881.  On  that  day,  the  Company 
transferred  to  Graeffe,  as  absolute  owner,  the 
goods  which  he  so  had  in  his  possession,  he 
taking  them  ill  discharge  pro  tanto  of  the 
Company's  indebtedness  to  him.  On  the  fol- 
lowing day,  he  sold  the  goods  to  Gamer,  as 
trustee  for  Mary  J.  Graene,  for  $45,064.80, 
in  part  payment  of  debts  due  from  him  to 
her.  They  were  afterwards  sold  through 
Bowen,  and  the  proceeds  were  paid  to  Mis. 
Graeffe,  or  to  Gamer  for  her.  On  the  8d  of 
March.  1881,  Graeffe  made  a  general  assign- 
ment for  the  benefit  of  his  crediton,  and  the 
American  Mills  Company  failed  at  the  same 
time.  On  the  80th  of  March,  1881,  the  plain- 
tiff recovered  a  judgment  against  the  Mills 
Company  and  Graeffe,  in  the  supreme  court 
of  the  State  of  New  York,  on  one  of  the  ac- 
ceptances for  $2,500,  which  formed  part  of 
the  $80,000  of  acceptances ;  and  on  the  22d  of 
June,  1881,  it  recovered  another  judgment 
against  the  same  parties,  in  the  Court  ofCom- 
mon  Pleas  for  the  Citv  and  Coimty  of  New 
York,  on  six  others  of  the  acceptances,  being 
£037]  one  for  $2, 500  and  one  for  $8,000,  forming 
part  of  the  $30,000  of  acceptances,  and  four 
for  $8, 000  each,  forming  part  of  the  $82, 500  of 
acceptances.  Executions  upon  these  judg- 
ments were  returned  unsatisfied  in  September, 
1881.  Subsequently  to  the  failure  of  the  Com- 
pany, and  before  July  1,  1881,  other  judg- 
ments were  obtained  against  it  in  New  York 
and  Rhode  Island,  for  over  $70,000. 

The  theory  of  the  bill  is,  that  Mary  J. 
Graeffe  is  indebted  to  the  American  Mills 
Company  for  the  value  of  the  goods  embraced 
in  the  transfer  to  her,  on  the  ground  that 
such  transfer  was  without  consideration  and 
constructively  fraudulent.  No  allegation  of 
actual  fraud  Is  made  against  any  person,  and 
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it  is  clear  that  there  was  a  bona  fide  indebt- 
edness from  Graeffe  to  his  Mrife  of  over 
$100,000,  created  by  loans  to  him  of  her 
own  money. 

It  is  contended  by  the  plaintiff  that  the 
transfer  of  the  goods  by  the   Company  to 
Graeffe  was  made  in  contemplation  ci  insolv- 
ency, and  therefore  was  voia  by  virtue  of  the 
provisions  of  section  4,  title  4,  chapter  18. 
part  1,  of  the  Revised  Statutes  of  New  York 
(1  Rev.   Stat.   608),  which  declares   that  it 
shall  not   be   lawful   for  any    incorporated 
company  to  **  make  any  transfer   or  assign- 
ment in  contemplation  of  the  insolvency  of 
such  company,  to  any  person  or  persons  what- 
ever" ;  that  Graeffe  had  no  right  in  the  goods 
which  he  could  transfer  in  payment  of  his  debt 
to  his  wife,  and  to  the  exclusion  of  the  debt  of 
the  Company  and  himself  to  the  plaintiff ;  that 
Mra.  Graeffe  acquired  no  right  in  the  goods  by 
virtue  of  the  transfer,  and  was  liable  for  their 
value ;  and  that,  at  all  events^  as  to  the  three 
acceptances  amounting  to  $8,000,  and  forming 
part  of  the  $80,000  of  acceptances,  of  which  the 
Company  had  the  benefit,  the  sole  right  of 
Graeffe  in  the  goods  was  to  apply  their  pro- 
ceeds to  the  payment  of  those  tluee  accept- 
ances. 

But  it  appean  in  evidence  that,  bj  the 
28th  of  February,  1881,  at  which  time  Graeffe 
had  in  his  possession  the  goods  in  questicm, 
of  about  the  value  of  $45, 000,  he  had  advanced 
as  against  those  goods,  by  cash  and  accept-  (238] 
ances,  the  sum  of  about  $54, 000.  The  accept- 
ances were  negotiable  securities,  which  had 
gassed  in  the  market  into  the  bands  of  bonafide 
oldere,  and  on  which  Graeffe  was  primarily 
liable.  He  had  a  valid  lien  on  the  goods  for 
the  $54,000.  The  legal  title  to  them,  which 
the  American  Mills  Company  held  when  it 

fave  the  bill  of  sale  to  Graeffe,  on  the  28th  of 
ebruary,  1881,  was  therefore  of  no  value, 
because  the  goods  were  then  incumbered  for 
more  than  they  were  worth.  That  Company, 
in  transferring  the  goods  to  Graeffe,  as  abso- 
lute owner  of  them,  on  the  28th  of  February, 
1881,  recognized  the  lien  and  admitted  that 
its  liability  to  Graeffe  ezcee'led  the  value 
of  the  goods ;  and  the  transaction  was  in  ef- 
fect a  n>reclosure  of  the  lien.  The  interest 
of  the  American  Mills  Compaty  in  the  goods 
was  only  contingent,  and  no  court  of  equity, 
in  a  case  like  the  present,  can  declare  that 
Graeffe  could  not  transfer  thn  goods  to  Mrs. 
Graeffe,  as  against  his  othek  crediton  aod 
l^oae  of  the  Company. 

Under  the  Stacute  of  New  York  of  April 
16,  1880  (Laws  of  1880,  chap.  179,  p.  208), 
Graeffe  had  a.  right  to  treat  the  gooos  as  his 
own,  so  long  as  his  negotiable  acceptances, 
of  which  the  Company  had  had  the  benefit, 
were  outstanding,  not  taken  up  by  it,  and 
his  lien  on  the  goods  was  unsatisfied.  Cart- 
wright  V.    Wilmerding,  24  N.    Y.    521,  580. 

The  cases  cited  by  the  plaintiff  are  cases 
where  the  question  as  to  the  right  of  prop- 
erty in  the  goods,  sf  between  the  consignor 
and  the  factor,  was  raised  by  the  oonsignor, 
or  where  the  consignor  had  not  conveyed  all 
his  title  in  them  to  the  factor. 

It  is  contended  by  the  plaintiff  that  the 
lien  of  Graeffe  did  not  exceed  $81, 715.6a 
Graeffe  at  that  time  ciaimod  a  lien  for  ad- 
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ranees,  which  was  conceded  by  the  CompaoT, 
for  the  amount  of,  at  least,  $o4,315.58.  Tbe 
plaintiff  claims  that  the  i&,500of  accept- 
ances outstanding,  of  which  Graeffe  had  bad 
tba  benefit,  and  nom  which  the  Company 
bad  derlTed  no  benefit,  should  be  deducted 
from  the  $54,215.68,  leaving  a  balance  of 
1^.715.58.  6ut  it  appears  that  the  items 
oomposine  the  $82,500,  and  which  were  ac- 
ooDunodation  drafts  of  the  Company  on 
Qraeffe,  accepted  and  used  by  him,  were 
[SS9f  neither  charged  on  the  one  side  of  his  account 
with  the  Company  nor  credited  on  the  other. 
These  accommodation  acceptances  were  not 
due  on  the  28th  of  February,  1881,  and  have 
never  been  paid  by  the  Company.  Graeffe 
was  not  bound  to  give  credit  for  them  to  the 
Company  until  the  Company  had  paid  them 
and  surrendered  them  to  him. 

As  to  the  three  acceptances,  amounting  to 
$8,000,  they  formed  part  of  the  acceptances 
M  which  the  Company  had  the  benefit,  and, 
while  the  plaintiff  holds  those  acceptances 
against  Graeffe,  it  cannot  take  from  him,  or 
from  Mn.  Graeffe,  the  property  which  he 
held  as  security  against  them.  Its  position 
ii  no  better  than  that  of  the  Company  would 
have  been,  and  the  Company  could  not  have 
deprived  Graeffe  of  the  goods  without  dis- 
charging his  obligation  on  those  particular 
acceptances.  Moreover,  even  regarding  the 
$8,000  of  acceptances  as  surrendered  and 
canceled,  and  deducted  from  the  $54,215.58« 
there  is  left  $46,216.58,  which  amount  ex- 
ceeds the  value  of  the  goods  transferred  to 
Mrs.  Graeffe. 


QBORQB  8.  WHEELER,  T\f.  in  Err., 

V, 

THEODORE  F.  JACKSON,  as  Registrar  of 
Arrears  of  the  Crrr  op  Bbooklth. 

(See  &  a  Bepoiter*i  ad.  M5JBBJ 

Jfap  York  Aet—fitatutm  ^  LimitationM—^on' 
tUtutionaUfp  qf. 

L   Section  II  of  the  New  Tork  Aoi  of  MA  amend- 
hkg  the  obarter  of  Brooklyn,  Is  oos  repufoant  to 


the  daoM  of  the  United  Stales  OoostttottOB  pco. 
teotinff  the  obUgatJon  of  oootnoli  againti  ii^ 
pairmeot  by  state  legislation. 

S.  The  Legislature  maj  sborteo  the  time  wtthln 
which  salts  to  enforoe  existing  oausesof  action 
may  be  commeooed,  provided  a  reasonable  tlm» 
be  given  by  the  new  law  (or  the  oommenoemeot 
of  fuoh  suits  before  the  bar  takes  effect. 

IL  A  Statute  of  Llmltatioo  does  not  Impair  the  ob» 
llgatlun  ot  a  oontraoC,  nor  deprive  one  of  prop* 
erty  without  due  process  of  law,  unless.  In  Ita 
application  to  an  existing  right  of  action.  It  un- 
reasonably limits  the  opportunity  to  enforce  that 
right  by  suit. 

[No.  65.] 

Argued  Not,  22,  2890.    Dedded  Not.  $4,  2S90. 

IN  ERROR  to  the  Supreme  Court  of  the 
8tate  of  New  Tork,  to  review  a  Judgment 
of  that  court  in  General  Term  aronmng  a. 
Judgment  of  Special  Term,  dismissing  on  de- 
murrer a  complaint  seeking  to  enjoin  Uie  Reg- 
istrar of  Brooklyn  from  canceling  certain  sale* 
of  property  for  taies,  or  the  record  thereof  in 
his  office,  which  Judgment  was  affirmed  by  the 
New  Tork  Court  of  Appeals.    AMrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  JoliB  J.  TowBflMid*  for  plaintiff  in 
error: 

The  plaintiff's  rights  under  the  tax  sale  con- 
stitute a  contract. 

CflemenHy.  Jaeiaon,  92  N.  T.  591;  OurU$T. 
Whitney,  SO  U.  8. 18  Wall  S8(20:  51%  Chrbin 
V.  WaAingion  Coun^  Comr:  8  Fed.  Rep.  856, 
lMcCrar7,581. 

The  operation  of  the  Statute  (sec  IS,  clum. 
405,  New  Tork  Laws  of  18b5),  impain  the 
validity  of  the  purchaser's  contract,  and  it  i» 
therefore  unconstitutionaL 

Sturge$  v.  OrowninMM,  17  U.  S.  4  Wheat 
907  (4:  Kl);  Winter  v.  Jonee,  10  Ga.  190;  ffoi- 
termire  v.  WeeUfter,  14  N.  T.  16;  Baigki  v. 
New  Tork,  99  N.  T.  2S0. 

By  the  obligation  of  a  contract  is  meant  tbm 
means  which  at  the  time  of  its  creation  the  law 
affords  for  its  enforcement 

Louisiana  v.  8L  Martin'e  AirM,  111  U.  S. 
716,  720  (28:  574,  676);  Ounn  v.  Borrv*  88  U. 
S.  15  Wall.  611  (21:  212):  Bdwarde  v.  Eeartejf, 
96  U.  S.  595  (24:  798);  Often  v.  BiddU,  21  U. 
S.  S  Wheat  1  (5:  547);  Dikeman  v.  Dikemat^ 
11  Paige,  484,  5  N.  T.  Ch.  L.  ed.  907;  Rodif^ 


Nan.— jU  Co  what  Siatuteof  lAmUattone  goMnw; 
^«ec  cf  new  SUxtutee;  lex  fort,  and  not  lex  lod, 
goewiM,— eee  noU  to  Townsend  v.  Jemlion,  IS:  I9L 

AMtoeontraeUUmmnQOwUmewUhtnwMA  ac-^ 
Mom  unmC  b«  tfrought;  waiver  of:  eeU)ppel  at  Co,— eee 
noU  to  Southern  Szp.  Go.  v.  Caldwell,  Sb  561 

Am  to  wlwn  fltafnf  s  of  lAmUatUmM^  or  ehanffe  In 
matvte^  impaere  obHoatUm  of  eonfmeCs,  see  noCs  to 
KovbkoDonjr  v.  Barton,  tk  WL 

2%0i  MsttAcr  Mms  nor  SInlMU  eg  lAmMie$lkme  fume 
Ow  SUU^wob  fuMs  to  Olt»oo  V.  Oboateao, 
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LSsHrsfloti;  eofMMtattonafiCir  et*  egeet 
vomer  of  LegUkstwre  to  ehamoe 

Ow  ^SMiiil  nT  Umitationt 

The  Levislatoie  baa  power  to  ohanire  the  period 
at  IbDitatloiia  as  ti  aD  claims  not  already  barred, 
aUowtoc  a  reasonable  time  for  brlnglnff  actions 
tberooo.  Hjman  v.  Bayne,MIU.M;  Dyerv.  Olll, 
8  Ark.  €Xk  PearsaU  v.  Kenan,  Tt  H.  C  431^  People 
V.  Wayne  Oonatj  Jodca,  ST  Mich.  W;  Sampson  v. 
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Sampeoo,  SB  Me.  K8;  Krone  v.  Krone,  87  Mich.  808^ 
Johnson  v.  Albany  ft  S.  B.  Oo.  64  N.  T.  416;  Dale  v» 
FMrt>le,  OB  Ind.  680;  Brsttoo  v.  Qnj,  IS  &  a  O. 

Hm  Leffislatiire  has  power  to  ohaijfe  the  period 
at  llmtUtions  as  to  actions  ee  delieCo  (Gulllotel  v. 
New  York,  66  How.  Pr.U4J:  and  tfaesameto  also^ 
true  as  to  aD  liirhts  created  by  statote.  DeMoss  v. 
Newton,  81  Ind.  SIS;  Bead  v.  Frankfort  Bank,  fS 
Me. SIS;  Woods v.Bale,S  Mta.Mc  Bvansv.Moot- 
ffomerr,  4  Watta  ft  B.  fl8:  Batatoo  v.  UHhaln.  IS- 
Ind.  808;  Tooker  v.  HaiTls,  18  Oa.  L 

The  period  of  llmllatfoo  mar  be  shortanad.  Lod- 
wlf  V.  Stewart,  8S  Mich.  tT;  Thompson  v.  Bead,  41 
Iowa,  48:  Pltnaa  v.  Bomp,  8  Or.  IT:  Msaiphli  v* 
Untted  States,  ST  U.  SL  8M  (84:  Ml:  FsarsaB  v. 

Kenan,  Tt  N.  a  4n(Dyer  V.  GIB,  8S  Ark.  4M|  TtBCTT 
V.  Andefson,  86  U.  S.  MB  (84:  8BBi). 

Until  the  statutory  bar  has  hecosss  eoapieto,  tha 
petlod  at  thnltatloB  may  tM  extended  or  lessened 
by  the  Leslslature  withoat  beooolnff  obooxloas  t» 

'  w.  MeOMl 
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Ml  T.  Aim,  18  Wli.  941,  M8:  BnioB  ▼.  Schtif- 
<0r,  9  m.  821,  874;  iSVote  ▼.  Oimmitticnen  of 
8.  d  U.  Landi,  4  Wli.  414;  BMruon  y.  Jioffee, 
9CU.81. 

The  second  danee  of  sec.  16  destroys  snd 
eats  off  the  tax-sale  purchsser's  rights  without 
a  hearing  or  oppoitanitj  to  defena. 

Stuariw.  FialiMr,  74  N.  Y.  188, 190;  SkOe  ▼. 
Staten,  6  Coldw.  888-344. 

Mr,  Alm«i  F«  Jeaks*  for  defendant  in 
€nor: 

IzrespectlTe  of  sec.  16,  chap.  406,  Laws  of 
1878,  there  was  a  limitation  of  the  remedy  of 
plaintiff. 

New  Fork  ▼.  (Mi^e,  18  K.  Y.  140;  Fither  ▼. 
yew  York,  67  N.  Y.  78;  Bruce  ▼.  Tilecm,  26 
N.  Y.  194;  TFAOi  T.  .Bro0JUyn,  88  N.  Y.  8.  & 
807. 

This  Stotnte  is  one  of  Hmitotion,  which  acts 
on  the  remedy  and  does  not  affect  the  contract, 
so  long  as  it  leaTes  a  reasonable  time  for  action 
before  interposing  the  barrier  of  Umitation. 

aturffety.  OrotDnihield.Vt  U.  8.  4  Wheat 
182.  164  (4:  629.  588);  Terry  ▼.  Andenan,  96 
U.  8.  628  (84:  865);  KoehkonangY.  Burton,  104 
U.  8.  668,  676,  676  (26:  886,  889);  GUJUlan  y. 
Union  Cfanal  Co,  109  U.  8.  401  (27:  977);  Coo- 
ley,  Const  lim.  451;  Barrett  y.  Holmee,  102 
U;  a  661  (26:  291);  Acker  w.  Acker,  81  N.  Y. 
144. 


Mr.  Juetice  HarUui  deliyered  the  opinion 
of  the  court : 
The  question  upon  this  writ  of  error  is. 


whether  certain  proylsiona  of  a  Statute  of 
New  York  passed  in  1886,  and  relating  to 
sales  of  land  in  the  City  of  Brooklyn  for 
taxes,  assessments  and  water  ratea,  aie  repug- 
nant to  the  Constitution  of  the  United  States. 
It  arose  upon  a  demurrer  to  the  complaint 
filed  by  Wneeler  against  Jackson,  as  Regiatrar 
of  Arrears  of  that  City.  The  demurrer  wai 
sustained  by  the  supreme  court  of  the  State, 
and  the  complaint  dismissed.  That  ladg- 
ment  was  affirmed  in  general  term,  and  the 
latter  Judgment  was  amrmed  by  the  Court  of 
Appeals  of  New  York.     105  N.  Y.  681. 

Upon  examining  the  legislation  of  Xew 
York  prior  to  the  passage  of  the  Act  of  1885, 
we  find  that  the  charter  of  Brooklyn,  passed 
in  1854,  provided  that  if  any  tax  or  assess- 
ment remained  unpaid  on  the  day  specified 
in  the  published  notice  giyen  by  the  collector 
of  taxes,  that  officer  should  sell  at  public 
auction  the  property  on  which  the  tax  or  as- 
sessment was  imposed  "  for  the  lowest  term 
of  years  for  which  any  person  will  take  tlie 
same,  and  pay  the  amount  of  such  tax  or 
tissessment,  with  the  interest  and  expenses;* 
the  purchaser  to  receive  a  certificate  of  sale^ 
which  should  be  noted  on  the  orieinal  tax  or 
assessment  rolls,  as  well  as  on  the  abstracts 
kept  in  the  collector's  office.  The  Statute 
directed  this  certificate  to  be  recorded  in  the 
collector's  office,  and  declared  that  it  should 
constitute  ^a  lien  upon  the  lands  and  prem- 
ises therein  described  after  the  same  shall 
have  been  so  recorded ;"  and  that  no  assign- 


don,  so  Iowa,  flHh  Beal  y.  Nason,  U  Me.  8M;  New- 
kirk  y.  Ohapron,  17  lUL  844;  Wriffht  y.  Oakley,  6 
Met  400;  Battles  y.  Fobea,  18  Piok.  582. 

The  repeal  or  amendment  of  a  Statute  of  Llmlta- 
tlona  does  not  apply  to  a  claim  already  tiarred  by 
the  Statute,  because  by  the  lapse  of  tiie  statutory 
period  the  liffhts  of  the  parties  hays  become  vested, 
and  the  Ledslature  cannot  detract  from  or  enlarge 
them.  Seymour  y.  Doming,  0  Gush.  fiSO;  Wlllard  v. 
Clarke,  7  Met.  48S:  BarUng  y.  Wells,  1  Ouah.  SOS; 
Brigham  y.  Bigelow,  IS  Met  SOB;  Garfield  y.  Bemla, 
SAllen,44S. 

Thus,  the  Legislature  cannot  gtye  a  remedy  on  a 
elalm  already  barred  by  the  Statute.  Lorlngy.Bos- 
ton,12  Gray,  200;  Ktnamsn  y.Oambrtdge,  IZL  MaaB.i568. 

A  new  Statute  of  Limitations  cannot  limit  exist- 
ing claims  without  allowing  a  reasonable  time  after 
its  passage  for  parties  to  bring  an  action,  florbach 
▼.  Miller,  4  Neb.  81;  Holcombe  y.  Tracy,  2  Minn. 
ta;  Lockbart  y.  Yeiser,  2  Bush  (Ky.;  281:  West 
Feliciana  R.  Oo.  y.  Stockett  18  Smedes  ft  M.  865; 
Call  y.  Hogger,  8  Mass.  480. 

A  Statute  that  bars  a  post  right  of  action,  without 
any  proyislon  for  a  period  within  which  an  action 
may  be  brought,  is  unreasonable  and  obnoxious  to 
the  objection  that  It  impairs  the  rights  of  prlyate 
property;  but  subject  to  this  exception  such  laws 
MTB  yalid,  and  applying  to  the  remedy  merely  their 
retrospective  operation  Is  no  objection  to  them. 
Hope  y.  Johnson,  S  Yerg.  128;  United  States  y. 
Somperyao,  1  Hempet  118;  Outts  y.  Hardee,  88  6a. 
860;  Rathbone  y.  Bradford,  1  Ala.  818;  Ooosa  Biyer 
fl.  Go.  y.  Barclay,  80  Ala.  120;  Holcombe  y.  Tracy,  8 
Minn.  241;  Cook  y.  Wood,  1  McOord,  L.  180;  Belta- 
hooyer  y.  Tewell,  U  Gill  ft  J.  212;  Oox  y.  Berry.  18 
6a.  80S;  Billings  y.  Hall,  7  OaL  1;  Blackford  y.  Pel- 
der,  1  Bladtf.  80;  GrllBn  y.  MoKenzie,  7  Ga.  188; 
Ward  y.  KDis,  12  Wend.  107;  BokBtein  y.  Shoemaker, 
a  Whart  U;  Frey  y.  Kirk,  4  GiU  ft  J.  800;  Hawkins 
▼.BBnef,80U.&5  Pet 486 (8:  UO);  Charles  Biyer 

Bridge  y.  WarrsQ  Bridge,  80  U.  &  11  Pet  420  (9:  778); 
«60 


Satterlee  y.  Matthewson,  18  Serg.  ft  B.  100;  Wetoter 
y.  Hade,  82  Pa.  474. 

The  Legislature  cannot  remoye  a  bar  or  limita- 
tion which  has  already  become  complete,  and  do 
new  limitation  can  be  made  to  take  effect  on  exist- 
ing claims  without  allowing  a  reasonable  tfnie  for 
parties  to  bring  actions  before  their  claims  are  ab- 
aolutely  barred  by  the  new  enactment  Dillon  ▼. 
Dougherty,  8  Grant  Oaa.  90;  Morf ord  y.  OooMi 
Pa.  OS:  Oally.HagRer,8  Mass.  488;  Smith y.Morrt- 
son,  a  Pick.  480. 

The  Legislature  may  change  the  Statute  ^^^^  "? 
to  existing  claims,  if  a  reasonable  time  is  aUowed 
for  the  bringing  of  actions  thereon.  NoNi  ▼• 
Fletcher,  44  Mist.  OOO;  Patterson  y.  Gaines,  47  U.  8. 
8  How.  600  (18:  668);  EUiott  y.  Lochnane.  1  Kan.  ]» 
Peiroe  y.  Tobey,  6  Met  188;  State  y.  Clark,  7  Ind. 
488;  Beealey  y.  Spencer,  SB  ni.  218:  Boot  y.  Bradley, 
1  Kan.  487:  Wright*  y.-  Kelthler,  7  Iowa,  82;  Cox  ▼. 
Brown,  8  Jones,  L.  100;  Pearoe  y.  Patton,  7  R  Moj 
MS;  Callaway  County  v.  Nolley,  81  Mo.  098:  Slectn 
y.  Murphy.  Morris  (Iowa)  881;  HoweU  y.  Howeu, 
IB  Wis.  56;  Gilman  y.  Cutts,  20  N.  H.  870;  Martin^. 
Martin,  SB  Ala.  600;  Wlllard  y.  Haryey,  84  N.  H.  w« 
Webster  y.  Cooper,  66  U.  S.  14  How.  488  (14:  HW, 
West  Feliciana  B.  Oo.  y.  Stockett,  18  Smedes  »  »• 
806;  mskey.  Briggs,  0  B.  L  667;  Bank  of  AlabaiM 
y.  Dalton,  60  U.  S.  0  How.  888 OBi  848;;  KUbouxneT. 
Lookman,  8  Iowa,  880;  Winston  y.  HcOotd^  * 
Ind.  60;  Pritchard  y.  Spencer,  8  Ind.  480:  Brisooe  l^ 
AnketeU.88Mist.861;  Slater  y.  Oaye,80bioStw: 
Holcombe  y.  Tracy,  p  ICinn.  841;  De  Cordova  r. 
Galyeston,  4  Tex.  470.  .     -^ 

Unless  the  Statute  expresBly  so  proytde^aohan^ 
in  the  law  does  not  operate  upon  daims  tD««»  ®P^ 
ing,  but  only  upon  those  subsequently  ^2^' 
Gibbons  y.  Goodrich,  8  lU.  App.  880;  ▼•°Js?VvJi 
Whitlock,  8  Paige,  400,  8  N.  T.  Ch.  L.  **v*5  JjiO 
y.  Patterson,  18  La.  Ann.  728;  Oaiyert  y.  If 'f«l*'f 
Ark.  147;  Didier  y.  Davison,  2  Barb.  Cb.  ^*J^ii 
Oh.  L.  ed.  781;  Aahbrook  t.  Queries,  16  B  M^  « 
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ment  of  a  oertiflciite  should  htTe  mit  effect 
nntil  the  notice  of  the  same,  with  the  name 
and  residence  of  the  assignee,  was  filed  in 
the  office  of  the  collector  of  the  district  in 
whidi  the  lands  were  situated.  The  owner, 
mortgagee,  occupant  or  other  person  in- 
teres&d  in  the  luid,  was  given  the  right  to 
redeem  *'at  anj  time  within  two  years  after 
the  sale  for  either  tax  or  assessment,"  bj 
paying  to  the  collector,  for  the  use  of  the 
purchaser,  **the  said  purchase -money,  to- 
gether with  any  other  tax  or  assessment  which 
the  said  purchaser  may  hare  paid,  chargeable 
[S51]  on  said  land,  and  which  he  is  hereby  author- 
ised to  do,  provided  a  notice  thereof  has 
been  filed  in  the  office  of  such  collector,  with 
fifteen  per  cent  per  annum  in  addition  thereto, 
and  the  certificate  of  such  collector,  stating 
the  payment  and  showing  what   land  such 

Sayment  is  intended  to  redeem,  shall  be  evi- 
enoe  of  sudi  redemption."  Upon  receipt 
of  the  moneys  it  became  the  duty  of  the  col- 
lector to  cause  them  to  be  refunded  to  the 
purchaser,  his  legal  representatives  or  assigns, 
and  all  proceedings  in  relation  to  the  sale 
were  to  cease.  If  the  moneys  were  not  paid 
aooOTding  to  the  exigency  d  the  notice,  the 
collector  was  required  to  execute  a  con- 
veyance of  the  property  so  sold.  The  Statute 
conUined  this  further  provision :  **$  88.  The 
collector  of  the  district,  where  the  land  sold 
for  any  tax  or  assessment  shall  not  have  been 
redeemed,  as  by  this  Act  provided,  shall 
execute  to  the  purchaser  or  his  assigns,  pur- 
suant to  the  terms  of  sale,  a  proper  con- 
veyance of  the  lands  so  sold  by  nim,  which 
shall  contain  a  brief  statement  of  the  pro- 


ceedings had  for  the  sale  of  said  lands,  and 
shall  be  evidence  that  such  sale  and  other 
proceedings  were  regularly  made  and  had 
according  to  the  provisions  of  this  Act.  He 
shall  also  forthwith  note  the  same  on  the  as- 
sessment rolls  and  abstract  kept  In  his  oflke. 
The  grantee  shall  be  entitled  as  against  all 
persons  whomsoever  to  the  possession  of  said 
premises,  and  to  the  rents,  issues  and  profits 
thereof,  pursuant  to  the  terms  of  his  con- 
veyance, and  shall  be  entitled  to  obtain  pos- 
session of  his  lands  by  summary  proceedings, 
in  the  same  manner  as  is  provided  by  law 
for  the  removal  of  persons  who  hold  over  or 
continue  in  possession  of  real  estate  sold  Irf 
virtue  of  an  execution  against  them."  Laws 
of  New  York  1854,  pp.  ^4,  878  to  881,  chap. 
884,  g§  d4,  26,  29,  80.  88,  title  V.  (^  lAs  CW- 
UUion  cf  Taam  and  Ame$$menU, 

An  amended  charter  of  Brooklyn,  passed 
June  28,  1878,  repealed  all  former  Acts  in- 
consistent with  its  provisions,  asJ  created 
for  that  City  the  department  of  arrears,  with 
a  chief  officer  named  the  registrar  of  arrears, 
upon  whom  were  imposed  all  the  duties  there- 
tofore required  to  be  performed  by  any  ci^ 
officer  or  department  in  relation  to  adver- 
tising, selling  and  leasing  property  for  sssess 
ments,  taxes  and  water  rates,  and  for  the 
redemption  of  property  sold  therefor.  Laws 
of  New  York  1878,  p.  1818.  chap.  868,  title 
Vm.  g  1.  Sections  24,  26,  29,  80  and  88  of 
the  Act  of  1854  were  substantially  re-enacted 
in  sections  1,  8,  6,  6,  8  and  10  of  that  of 
1878.  The  differences  between  the  two  Acta 
do  not  affect  the  present  controversy. 

An  Act  of  June  6,  1885,  amended  that  of 


OUklns  V.  calkins,  t  Barb.  305;  Luoas  v.  Tonstall,  S 
Ark.  Uk  Rklrley  v.  Steamboat  Reindeer,  17  Mo. 
4d^  Peo^  T.  Oohimbia  Ooonty  Snprs.  U>  Wend. 
MB(  Oemeos  v.  WllkloeoD,  K)  Ma  VT;  Gordon  v. 
Moants,  t  Onmie  (Iowa)  BO;  MeKlnner  v.  MoKtai- 
fM7,8  Ohio  8t.4a;  WlUlanwon  v.  Field,!  Bsndf. 
Oh.  OSa^  7  N.  T.  Ch.  Lw  ed.  SM^  Thompeoo  v.  Alexan- 
der. U  UL  M;  DIokfinoD  t.  MorriMD,  S  Ark.  HA; 
SoarboroiMrh  r,  Dogan,  K)  OsL  SOB;  Brown  v.  WU- 
eox,  14  Bmedes  ft  M.  1S7;  PMldlefbrd  v.  Dann,  14 
Mo.  S17;  HlDoh  y.  Weatherford,  8  Onmie  (Iowa) 
244:  Boyd  v.  Barrancer,  M  Mln.  MB. 

A  Btatote  maj  extend  the  ttme  of  UmltatfcNi  upon 
«x1stlnc  ofaUms.  bat  it  oannoC  and  does  not,  revive 
those  alreadj  barred  (Bradford  V.  Shine,  18  na.M; 
Bojoe  T.  Hind,  84  Yt,  90;  Wlnaton  y.  MoOormlck, 
1  Smith  (Ind.)  •;  Wright  v.  Oaklej,  8  Met.  «0(  Oar- 
field  y.  Bemla,  8  Alleii.  44ic  Baldro  y.  Tblmle,  1  Or. 
178;  Joy  v.  Tbompeon,  1  Dong.  (MIoh.)  878^  HIU  v. 
Krleka.  U  Wis.  448;  Spreoher  v.  Wakelej,  Id.  4Hs 
Hawkins  v.  OunpbeU.  S  Ark.  SI8^  Oouoli  v.  MoKee, 
Id.  484;  Wlresv.lkrr.aByt.41;  Walker  y.  Bank  of 
MlMlailppU  7  Ark.  100;  Davis  V.  Minor,  1  How.  (Mia.) 
1S8;  Bobb  V.  Harian,  7  Pa.  Stt;  Stlpp  y.  Brown,  8 
iDd.  847:  Gterke  v.  Bank  of  Mlaalmtppi,  10  Ark.  SIS; 
Blown  v.  Witooz,  14  Smedes  ft  M.  187;  M^Klooey  y. 
Snrtofer.SBtaokf.SOS;  Fonythe  y.  Blplejr,  8  Oraeoe 
aowa)  ISI:  Knox  v.  Oeveland,  18  Wis.  8IB;  Tanoj 
y.  Taney.  B  Helafc.  8B8),  bat  aota  auy  on  ezlsttn« 
n«bta.  Ooz  v.  Davli,  17  AkL  n4;  OMiidler  r. 
Ckaodlar.  81  Ark.  Wn  Henry  v.  Thorpe,  U  Ala.  108; 
Ooady  V.  BaliM,  1  Mont.  484. 

The  Statute  In  toroe  at  the  time  the  aotloo  la 
brouffbt  oootro)a«  anlna  the  time  llmtted  by  the 

old  Statute  for  oommendny  an  aotloo  has  tragifDl   are  held  not  to  apply  to  erlmea  committed  before 
whOe  the  old  Sutote  was  In  foroe  and  before  the  I  Uw  Btatate  was  ohanired,  aniem  eipreail/  laeloded 
«aUlibroa#ht,tn  which  oaae  the  mitt  Is  barred,  and  1  therein.    People  y.  Lord,  18  Hon,  8HL   SeeKnoxv. 
no  Mbaequent  Statute  can  renew  the  rlaht  or  take  '  ClevelaDd,  18  Wis.  841, 
e  way  Che  bar.    Maiedoo  y.  Seabury.  8  N.  J.  L.  878;  I 
tm  l\  H.  U.  B..  Book  84.  49  Ul 


Pritcbard  v.  Spencer,  8  Ind.  48B;  Boot  v.  Bradley,  1 
Kan.  497;  Walker  y.  Bank  of  Mlariaiippl,7  Ark.  BOO; 
Pharea  v.  Walters,  S  Iowa,  lOS;  Moore  v.  Lobbin,  88 
MUs.  884:  Oilman  y.  Oatta,  88  N.  H.  878;  Baldio  v. 
Tofanle.  1  Or.  178;  Bradfbrd  v.  Brooka,8  Alk.  (Tt) 
884;  M^Klnney  v.  Springer,  8  BUokf.  808;  Woart  v. 
WInntok.  8  N.  H.  178;  Lewla  y.  Webb,  8  Me.  8B8; 
Holden  V.  James,  U  Maa^  8B8;  Ptett  v.  Vattler,  1 
McLean.  148;  Davis  v.  Minor,  1  How.  (Mta.)  im 
Stlpp  V.  Brown,  8  Ind.  847. 

Tnehincta  In  whloh  It  hesbsen  held  thata  Statote 
oC  Limitation  does  not  apply  to  caosas  of  action 
which  existed  before  Its  insmge:  Weber  v.  Man- 
nlnff.4  Mo. 88B;  Thompson  v.  Alesmider,  U  lU. B4s 
Hon  V.  Minor,  8  Root«  SM;  Oentral  Bank  v.  Sok>. 
moo,  8D  Oa.  408;  PaddlefOrd  v.  Dunn,  14  Ma  BIT: 
Asfabrook  y.  Quartos,  18  a  Mon.  80;  Moore  v.  Mc- 
Lendon,  10  Ark.  518;  GUvert  v.  Lowell,  Id.  147:  Deal 
V.  Pattenon.  18  La.  Ann.  781;  Sttne  v.  Bennett.  18 
Mtam.188;  Wbltworth  y.  Peta  uson,  18  La.  Ann.  801^ 
Osrpeoter  v.  Stalmer, 84  Hon,  484;  wauams  v.  Oa- 
wefo,  SB  Hon,  81 

After  the  statale  bar  has  becone  complete,  the 
debtor  has  acquired  a  rested  rlffat  under  theae 
Statutea,  which  .the  Lerialature  cannot  defeat  or 
take  away  by  subaequent  leylalatlon.  Atklnaon  v. 
I>antop,80Me.m:  Bajra*s  App.aPa.61t:  Byderr. 
Wilson,  41  N.  J.  L.  8;  Sprrcher  y.  Wakeley,  U  Wlai 
4H;  Holdeo  v.  James.  U  Meat.  888:  Lewla  y.  Webb. 
8Me.88B;  Woodman  v.  PoUon.  47 Mlm.  881;  Nancbt 
v.  Oncnl.  Breeae  (IB.)  App.  88;  Otrdoer  v.  Stepbena. 
lHeiak.8B0;  Partah  y.  ■ager,  U  Wla.  881;  Marttn  v. 
Martin,  8B  Ala.  B80. 

In  New  York,  Statutaa  ertendliw  the  UmHatSone 
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1878.  The  constitutional  itj  of  the  15th  wc- 
tion  of  the  former  Act  is  questioned  in  this 
case.    That  section  is  as  follows : 

**§  15.  None  of  the  provisions  of  this  Act 
hereinbefore  contained  shall  affect  any  sale 
for  taxes,  assessments  or  water  rates  hereto- 
fore made  in  said  Gitj,  or  the  rights  of  the 
parties  or  the  proceedings  thereunder,  but 
the  same  shall  remain  the  same  as  though 
this  Act  had  not  been  passed;  proTided, 
however,  that  no  action  or  special  proceeding 
shall  hereafter  be  brought  or  maintainea 
affainst  the  City  of  Brooklyn,  or  the  registrar 
of  arrears  of  said  City,  to  compel  the  ex- 
ecution or  delivery  of  a  lease  upon  any  sale 
for  taxes,  assessments  or  water  rates,  made 
more  than  eight  years  prior  to  the  paraage  of 
this  Act,  unteas  such  action  or  special  pro- 
ceeding is  commenced  within  six  months 
after  the  passage  of  this  Act,  and  notice 
thereof  filed  in  the  office  of  registrar  of 
arrears,  but  this  provision  shall  not  operate 
to  extend  any  Statute  of  Limitations  now 
applicable  in  such  cases.  And  after  the  ex- 
piration of  six  months  from  the  passage  of 
this  Act,  it  shall  be  the  duty  of  the  registrar 
of  arrears  to  cancel  in  his  office  all  such  sales 
made  more  than  eight  years  prior  to  the  pas- 
sage of  this  Act,  upon  whidi  no  lease  wall 
have  been  given,  and  no  action  commenced, 
and  notice  thereof  filed  as  aforesaid,  within 
the  period  hereinbefore  limited  therefor,  and 
thereupon  the  Hen  of  all  such  certificates  of 
sale  shall  cease  and  determine."  Laws  of 
•  New  York  1885.  chap.  405,  §  15,  p.  702. 

The  complaint  shows  that  at  divers  times 
between  8ei)tember  22,  1856,  and  May  25, 
1878,  inclusive,  at  public  auction  held  by 
the  proper  officer  of  Brooklyn,  pursuant  to 
the  above  Act  of  1854,  and  the  Acts  amenda- 
tory thereof,  the  plaintiff  Wheeler  purchased, 
each  for  a  term  of  years,  1,253  different  lots 
that  were  sold  for  the  nonpayment  of  taxes^ 
assessments  and  water  rates,  and  paid  for 
[853]  each  the  amount  set  opposite  its  number,  as 
specified  in  a  schedule  filed  with  the  com- 
plaint, receiving  from  the  collector  a  cer- 
tificate of  sale  or  each  lot.  Each  certificate 
declared  that  he  was  entitled,  after  the  ex- 

fdration  of  two  years  from  its  date,  to  a 
ease  of  the  lot  mentioned  for  a  named  term 
of  years,  unless  the  premises  were  sooner 
redeemed.  The  total  amount  of  those  pur- 
chases was  $28,516.69.  '^ 

The  complaint  also  shows  that  at  divers 
times,  from  September  29,  1874,  to  February 
28,  1876,  inclusive,  at  public  auction  held 
by  the  registrar  of  arrears  of  Brooklyn  for 
like  purposes,  pursuant  to  the  Act  of  1878, 
and  the  Acts  amendatory  thereof,  tiie  plain- 
tiff purchased,  each  for  a  term  of  years,  61 
different  lots  sold  for  the  nonpayment  of 
taxes,  assessments  and  water  rates,  paying 
for  each  the  sum  specified  in  a  schedule  filed 
with  the  complaint,  and  receiving  from  the 
registrar  similar  certificates  of  sale.  Each 
certificate  was  recorded  in  the  defendant's 
office.  The  total  amount  of  the  purchases 
named  in  that  schedule  was  $8,611.17. 

None  of  the  lots  purchased  by  Wheeler 
were  TBdeemed  from  sale:  he  is  still  the 
legal  owner  and  holder  of  the  certificates ; 
Bevertheleis,  the  defendant  was  about  to 
U9 


cancel  the  sales,  pursuant  to  the  15th  sectioo 
of  the  Act  of  1885,  whereby,  the  oomplsiiit 
alleges,  *'all  public  notice  of  the  rights  and  , 
lien  of  the  plaintiff  will  be  wholly  de- 
stroyed, "  and  he  will  sustain  irreparable  in- 
jury and  damage.  Alleging  that  sach  sec  > 
tion  is  unconstitutional  and  void,  the  plain 
tiff  prays  that  the  defendant,  his  successora, 
agents,  clerks  and  servants,  be  perpetually 
enjoined  from  canceling  the  sales  or  tht 
record  thereof.  Such  is  the  case  made  bj 
the  complaint. 

Is  the  above  section  of  the  Act  of  1885  n- 
pugnant  to  the  clause  of  the  Constitution  pro- 
tecting the  obligation  of  contracts  against 
impairment  by  state  legislation?  On  behaH 
of  the  plaintiff  it  is  insisted  that,  under  the  [IN 
Statutes  of  1864  and  1878,  the  purchaser,  in 
consideration  of  his  adtteicing  the  amount 
of  the  unpaid  taxes  and  interest,  together 
with  the  expenses  of  sale,  became  entitled 
to  something  more  than  a  conveyance  or  lease 
for  a  stated  number  of  years,  with  the  right 
to  maintain  ejectment  or  summary  proceed- 
ings  to  obtain  possession  of  the  land  pur- 
chased. He  acquired,  it  is  contended,  the 
further  right  ''to  bide  his  time,  not  to  take 
out  a  lease  and  engage  in  litigation  to  secure 
the  land  itself,  but,  as  the  easier  course,  to 
wait  and  rely  on  securing,  through  tlie  opera- 
tion of  the  record  of  sale  in  the  office  of  the 
registrar,  the  verv  profitable  return  on  his 
money,  provided  bv  the  percentage  of  fifteen 
per  cent,  which,  along  with  the  amount  of 
the  purchase  money,  the  owner  of  the  land 
is,  hy  the  Statutes,  compelled  to  pay,  on  re- 
deeming the  property,  fn  order  to  clear  his 
title."  The  latter  right,  we  are  informed 
by  the  plaintiff,  is  the  one  usually  exercised 
by  purchasers  at  tax  sales  in  Brooklyn.  Any 
interference  with  it,  he  contends,  impaii's 
the  obligation  of  his  contract  with  the  City. 

We  cannot  assent  to  this  view.  The  plain- 
tiff was  entitled,  by  the  contract,  to  a  return 
of  the  amount  paid  by  him,  together  with 
any  other  tax  or  assessment  chargeable  nn 
the  land  and  paid  by  him,  with  fifteen  per 
cent  per  annum  in  addition  tlicreto;  and.  if 
such  amounts  were  not  paid  to  the  collector 
for  him  within  two  yeara  after  the  sale,  iie 
could  demand  a  conveyance,  according  to 
the  terms  of  his  purchase,  and  obtain  posr^s- 
sion  by  summary  proceedings.  As  none  of 
the  lots  purchased  were  redeemed,  the  plain- 
tiff became  entitled,  when  the  time  lor  re- 
demption passed,  to  a  lease  of  each  lot  for 
the  term  of  years  specified  in  the  res])ective 
certificates  of  sale.  Now,  the  right  to  surh 
leases  was  not  taken  away  by  the  Act  of  1^'>- 
Nothing  in  that  Act  prevented  the  plnintiti 
from  obtaining  them  on  the  day  after  its  p;**:* 
sage.  But,  as  we  have  seen,  ft  did  provide 
that  no  action  or  special  proceeding  should 
be  brought  or  maintained  to  compel  the  exe- 
cution of  conveyances  or  leases  in  respect  t^ 
any  sale  for  taxes,  assessments  or  water  rate» 
made  more  than  eight  years  prior  to  June  6, 
1885,  unless  instituted  within  six  months 
after  that  date,  and  notice  tiiereof  filed  is 
the  oflSce  of  the  registrar  of  arrears. 

Whatever  was  t&  period  prescribed  by  the 
laws  of  New  York  prior  to  June  6,  1885,  for 
such  actions  or  special  proceedings,— an^  >^ 

117  U.J^ 


1800. 


Wheklbr  y.  Jaoxbon. 


245.958 


Is  not  disputed  that  there  was  a  limitation 
under  the  local  law  for  suits  of  that  charac- 
ter,—the  time  was  reduced  by  the  Act  of 
[S55]    that  date.     Can  this  enactment  be  assailed 
simply  upon  the  ground  that  it  prescribes  a 
shorter  time  for  the  bringing  of  actions  to 
compel   the  execution  of  such  conveyances 
than  was   given  when  the  contracts  therefor 
were  made^     Clearly  not.    It  is  the  settled 
doctrine  of  this  court  that  the  Legislature 
may  prescribe  a  limitation  for  the  bringing 
of  Suits  'where  none  previously  existeoT,  as 
well  as  shorten  the  time  within  which  suits 
to  enforce  existins^  causes  of  action  may  be 
commenced,  provided,  in  each  case,  a  reason- 
able time,  taking  all  the  circumstances  into 
consideration,  be  given  by  the  new  law  for 
the  commencement  of  suit  before   the  bar 
takes  effect.     TeA'y  v.    Anderaon,  95  U.   S. 
628,  683   [24 :  865.  3661  ;  Kosfikanonq  v.  Bur- 
tan,  104  U.  8.  668.  675  [26 :  886,  889]  ;  Mitch- 
ell V.    Clark,   110  U.  8.    683,  648  128:  279, 
282].    The  latest  case  upon  the  subject  in 
til  is  court  is  McQdhey  v.  Virginia  {Re  Brown) , 
185  U.    8.   662,  701.  706.  706   [84 :  808,  816. 
817],  in  which  the  above  principle  is  af- 
firmed, the  court  sayins :    ^  No  one  rule  as 
to  the  length  of  time  which  will  be  deemed 
rea&onable  can  be  laid  down  for  the  govern- 
ment of  all  cases  alike.     Different  circum- 
stances will  often  require  a  different  rule. 
What  would  be  reasonable  in  one  class  of 
cases  would  be  entirely  unreasonable  in  an- 
other. **     We  cannot  say  that  the  limitation 
prescribed  by  the  Act  of  1885  is  unreason- 
able when  applied  to  those  who  neglected 
for  eight  years  prior  to  its  passage  to  demand 
the  conveyances  or  leases  to  which  they  were 
entitled.     On  the  contrary,  considerations  of 
public  policy  required  that  the  records  of 
the  sale  of  real  property  in  Brooklyn  for 
taxes,    assessments  and  water  rates  should 
no  longer  remain  in  the  condition  to  which 
they  had  been  brought  in  1885  by  reason  of 
purchasers  having  forborne,   for  an  unrea- 
sonably long  period,    to  obtain  leases,   that 
they  might  realize  interest  upon  their  invest- 
ments in  tax  titles,  at  the  rate  of  fifteen  per 
cent  per  annum.      Hy  not  taking  a  lease 
S59]     when  entitled  to  it    the  purchaser  put  the 
taxpayer  in  a  position  where  the  latter  would 
be  compelled,  if  he  desired  to  sell  or  mort- 
gage the  property  to  another,  to  pay,  not  only 
the  amount  advanced  by  the  former,  but  in- 
terest at  the  above  rate  for  the  whole  time 
subsequent  to  the  sale.    The  Legislature  did 
not   intend,  by  the  Acts  of  1854  and  1878, 
to  establish  any  such  relations  between  the 
taxpayer  and  the  purchaser,  or  to  put  the 
foraier  at  the  mercy  of  the  latter  for  an  in- 
definite perifxl ;  for  both  Acts  contemplated 
"^0  execution  by  the  collector  of  a  lease  im- 
mediately upon  the  expiration  of  the  time 
for  redemption— giving  the    purchaser,   in 
u  .^*y»  precisely  what  he  bought.    But 
w^tcvor  may  have  been  the  reasons  that 
induced  the  enactment  of  the  Statute  of  1885. 
Uie  period  within  which  actions   must  he 
brought  was  a  matter  resting  primarily  with 
the  legislative  department  &  the  state  gov- 
ernment ;  and  as  Statutes  of  Limitation  have 
for  their  object,  and  are  deemed  necessary 
w,  tne  repose  and  lecurity  of   society,  the 


determination  of  that  department  should  not 
be  interfered  with  by  the  courts,  unless  the 
time  allowed  to  bring  suits  upon  existing 
causes  of  action  is,  in  view  of  all  the  cir- 
cumstances, so  short  OS  not  to  give  parties 
affected  bj  it  a  reasonable  opportunity  to 
protect  their  rights  under  the  new  law. 

It  is  further  contended  that,  even  if  the  Stet* 
ute  is  sufficient  to  bar  an  action  to  compel  the 
execution  of  a  conveyance  to  the  purchaser, 
unless  brought  within  the  time  prescribed, 
it  is  unconstitutional  in  that  it  requires  the 
registrar->after  the  expiration  of  six  months 
from   its  passage  without  any  such  action 
bein^  commenced  and  notice  thereof  given 
within  that  period — to  cancel  in  his  office  all 
sales  made  more  than  eight  years  prior  to 
June  6,  1885.  and  provides  that  "thereupon 
the  lien  of  all  such  certificates  of  sale  shall 
cease  and  determine."    That  provision,  it  is 
said,  destroys  the  security  upon  which  the 
purchaser    relied    when    he    advanced   his 
money,  namely,  the  Hen  of  the  record  after 
sale.     This  position  is  untenable.    The  sub- 
stantial right  acquired  bj  the  purchaser  was 
a  return  of  his  money,  with  interest,  or,  after 
a  certein  time,  a  lease  of  the  premises  for 
the  term  named  in  the  certificate  of  sale. 
The  lien  created  by  the  certificate  of  sale 
protected  him    during    the    period   within 
which  the  owner  of  the  property  was  per- 
mitted to  redeem;   and    if    the    latter   re- 
deemed, he   could    only   do   so,   of    strict 
right,  within  a  given  time,  and  then    only 
by   reimbursing  the  purchaser  all  he  had 
paid,  with  the  addition  of  fifteen  per  cent 
per  annum.    If  there    was  no  redemption,     rftaTl 
the  purchaser  was  entitled  to  a  lease  that     1***^' 
would   give   him   all  for    which    he   bar- 
gained.   The  lien,  consequently,  would  cease 
upon  the  execution  and  delivery  to  the  pur- 
chaser of  a  lease.    If  the  lien  was  of  such 
character  that  the  purchaser,  not  having  re- 
ceived a  conveyance,  could   enforce   it  by 
suit  or  special  proceeding  commenced   for 
that  specific  purpose,  tiie  i)ower  of  the  Legis- 
lature to  prescribe  a  period  within  which 
such   a  suit  or  proceeding  must  be   com- 
menced, or  the  lien  be  lost,  is  as  clear  as 
ito  power  to  fix  the  time  within  which  the 
purchaser  must  sue  to  compel  the  execution 
of  a  conveyance  or  lease.    If,  on  the  other 
hand,  the  lien  was  given  only  to  protect 
the  purchaser,  in  respect  to  his  outlay,  with 
interest,  until  he  was  entitled  to  demand  a 
conveyance,  or  until  a  conveyance  was  actu- 
ally made,  the  power  of  the  Legislature  to 
require  the  record  of  sale  to  be  canceled  and 
the  lien  to  cease,  when  the  purchaser,  by 
not  suinff  within  the  prescribed  time,  had 
lost  his  right  to  a  conveyance  or  lease,  cannot 
be   questioned.     The   limitetion  prescribed 
by  the  Stetute  applies  equally  to  a  suit  to 
compel  a  conveyance,  and  to  a  proceeding 
(if  a  separate  suit  for  that  purpose  could  be 
mainteined)  to  enforce  the  alleged  lien.    It 
declares,  in  effect,  that  the  right  to  the  lien 
and  the  right  to  a  conveyance  shall,  in  ^^ 
cases  specified,  depend  upon  a  suit  being 
brought  within  a  certain  time  to  compel  the 
execution  of  a  conveyance  in  acooidanoe  wi^ 
the  terms  of  sale,    in  other  ^^ids,  that  the 
record  of  a  sale,  including  th^  oertiflca^  of 
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■ale,  shall  not  remain  a  clond  upon  the  title, 
after  the  purchaser  has  failed,  for  six  months 
after  the  passage  of  the  Act,  to  obtain,  or  to 
demand  by  suit— the  time  for  redemption 
having  passed— what.  In  view  of  the  Stat- 
ute, must  be  regarded  as  the  principal  object 
of  his  purchase,  namely,  a  conveyance  or 
lease,  with  the  right,  by  means  of  summary 

f>rooeedings,  to  obtain  possession  of  the  prem- 
ses  sold  to  him  for  a  term  of  years.  We  are  of 
opinion  that  such  legislation  did  not  impair 
the  obligation  of  the  plaintiff's  contract. 
What  has  been  said  is  sufficient  to  dispose 
of  the  additional  suggestion  to  the  effect  that 
the  cancellation  ol  the  record  of  sales  at 
which  the  plaintiff  purchased  deprived  him 
of  his  property  without  due  process  of  law, 
in  violation  of  the  Fourteenth  Amendment. 
He  asserts  a  proprietary  right  in  such  record 
for  what  it  was  worth.  But,  if  the  observa- 
tions made  by  us  in  respect  to  the  first  point 
be  sound,  he  had  no  such  right,  after  per- 
mitting the  period  to  elapse  within  which 
he  could  bring  suit  to  compel  the  execution  of 
a  oonvevance  or  lease.  A  Statuteof  Limitation 
cannot  be  said  to  impair  the  obligation  of  a 
contract,  or  to  deprive  one  of  property  with- 
out due  process  of  law,  unless,  in  its  appli- 
cation to  an  existing  right  of  action,  it  un- 
reasonably limits  the  opportunity  to  enforce 
that  right  by  suit. 
Jvd/ffTMfni  affirmed. 


WILLIAM  M.  MAO  FARLAND,  PV-   ^n 

Err., 


e. 


THEODORE  F.  JAOESON,  as  Registrar  of 
Arrears  of  the  Omr  of  Bbooklth. 


(See  8.  a  Beporter^  ad.  MB,  fioCaJ 
WheOgr  T.  JcMlEKm,  ante,  n.  609^  fidlowed. 

rao.  ea.] 

Argued  JSbv.  U,  Jm.    Decided  Ifbv.  M4,  1890. 
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IN  ERROR  to  tlM  Supreme  Court  of  the 
State  of  New  Yoik,  to  review  a  Judgment 
of  that  court  in  General  Term  affirmin>(  a 
Judgment  of  Special  Term,  dismissing  on 
demurrer  a  complaint  seeking  to  enjoin  the 
Registrar  of  Brooklyn  f^m  canceling  certain 
sales  of  property  tor  taxes,  or  the  record 
thereof  in  his  office,  which  Judgment  was 
affirmed  by  the  New  York  Court  of  Appeals. 
Affirfned. 

Mr.  John  J»  Townsend  for  plaintiff  in 
error. 

Mr.  AloMfl  F.  ^ealu  for  defendant  in 
error. 

Mr.  Jtutiee  Harlan  delivered  the  opinion 
of  the  court : 

This  case  presents  the  same  questions  that 
are  disposed  of  in  the  above  opinion  [in 
WheOer  v.  Jackeon,  ante,  p.  659].  For  the 
reasons  therein  stated  the  judgment  ie  affirmed. 
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(Bee  &  a  Beporter*fe  ad.  S89-«tfa 
PaOeni  right~-^taU  qf  the  airt—foreigf^  jnMiea- 

L  In  view  of  the  existing  knowledge  in  resard  to 
stmotures  of  the  same  kind,  there  -was  no  inven- 
tion in  the  devloe  patented  hy  letters-patent  No. 
StCBM,  granted  to  Hamllne  Q.  French*  July  12; 
1881,  for  an  Improvement  in  roote  for  vaults. 

2.  In  view  of  such  existing  knowledge,  the  custo- 
mary skill  of  the  worker  In  stone  neiUier  needed 
nor  received  any  aid  from  the  inveutive  fSaoulty, 
in  order  to  produce  that  devioe. 

8L  A  foreign  publication  is  (^mpeteot  tm  erf denoe 
in  regard  to  the  state  of  the  art,  and  aa  a  founda- 
tion for  the  Inquiry  whether  the  patented  struc- 
ture required  InyenUon. 

[No.  68.] 
Argued  No9.  tB,  1890.    Decided  iVbe.  jT^,  tS90. 

APPEAL  from  a  decree  of  the  Circait  Conrt 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  dismissing  a  suit  In  equity 
for  the  infringement  of  letters-patenl;.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Oeorm  H.  Fletcher  and  L.  B. 
Bunnell,  for  appelant: 

The  court  oeiow  erred  in  its  oonatructfon  of 
the  Statutes  applicable  to  the  proofs  under  the 
allegations  of  foreign  publication,  as  made  in 
the  answer. 

Seymour  v.  Osborne,  78  U.  8.  11  WaU  655 
(20:  42);  tkmes  y.  Andrews,  122  17.  8.  40  (80: 

NOTS.— JVn-  what  patents  are  i/ranted;  tehen  cl»- 
dUsred  void.   See  note  to  Evans  y.  Baton,  4:  48S. 

.^  to  patMitoMUtv  0/ ifitMnMons,  see  note  to  Thomp- 
son T.  Boisseller,  S8:  TB,  and  note  to  Goxnhaff  ▼.  Bur- 
den,  U:  088. 

As  to  abandonment  of  fneanttom  see  fiofe  to  Pen- 
nock  T.  Dialogue,  7: 807. 

.^to  dliMnetlon  6etio«enlmwiitlofis<%f  fneoAonltm, 
ortCelei  or  products,  and  processes:  uihen  latter  pat- 
entsd,— see  note  to  Oomtnc  v.  Bnrdeo,  14:  qqs. 

i¥lor  use  or  Mte  e/ Inventlonrehdert  tJke  patent tjoid. 

Under  the  Act  of  1880,  as  well  as  under  United 
States  Bev.  Stati,  see.  4888,  pabllo  nse  for  more  »Kan 
two  years  prior  to  the  applioatlon|rendei«  the  pat- 
ent Toid,  whether  such  use  was  or  waa  not  with  the 
knowledge  or  consent  of  the  applicants  Andrews 
T.  Hovey,  128  U.  8. 867  (81:  160);  Smith  9s  G.  ifffr.  OOb 
y.  Sprague,  128  U.  S.  Stf  (81: 141);  Penno6k  v.  bia> 
logue,  27  U.  S.  2  Pet  1  (7: 8S7};  ShawT.  Oooper'ae  U 
8. 7  Pet.  202  (8: 680);  Mcdurg  ▼.  Klngslaota,  4B*U  s! 
1  flow.  202  Oil  102);  BUubeth  Y.  Amerioan  Nlohol. 
son  Pave.  Oo.  07  U.  &  128  CM:  1000);  Bgbert  v.  Upp. 
mann,  lOA  U.  B.  888  (88:  755);  Woriegr  ▼.  C^iker  Tb. 
bacoo  Go.  104  U.  8. 840  (26:  821). 

Under  the  Act  of  1880  public  use  or  sale  of  the  in- 
vention with  the  consent  of  the  inventor,  for  mora 
than  two  years  prior  to  application  for  i^  patent, 
renders  the  patent  void.  Agawam  Woolen  Oo.  v 
Jordan,  74  U.  8.  7  WalL  588  (10:  177);  OonaoUdated 
Fruit  Jar  Go.  v.  Wright,  04  U.  8. 08O4:  0B!>;  Bates  v 
Goe,  08  U.  8. 831  (26: 68);  Manning  v.  Giape  .A^i^.  t  ^ 
G.  Go.  108  U.  8. 462  (?T:  708). 

A  single  instance  of  public  use  or  sale  of  the  in- 
vention more  than  two  years  before  applionnoQ  is 
sufficient  to  constitute  public  use.   Coffin  v.  OadM« 
86  U.  8. 18  WalL  120  (21:  821).  '»'»«»• 
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1064):  Ihwnton  ▼.  Teaifer  MiU  Oik  106  U.  8. 
406  (27:  780);  Sewitt  Y.Jansi,  01  U.  B.  104(28: 

The  great  utility  of  the  patented  taiiU  if 
itrooff  eTidenoe  of  iDTeotlon. 

SHSth  T.  Qcodyear  D.  F.  Cb.  08  IT.  a  408 
(88:  068):  OoodwarD.  V.  Co.  v.  Dai^,  108  U. 
a  884,  888.  SW  (96:  140);  Z:«Afideii(0r  t.  BU- 
ihau9. 106  U.  8.  04_^:  080). 

ilMm.  Jmms  w.  Peny  and  PA^  /. 
(/BeiUp,  for  appellees: 

The  patent  isToid  on  its  face  for  the  want  of 
patentable  novelty. 

Brawn  v.  Pto#r,  01  U.  8. 87  (28:  800);  8la^ 
mm  Y.  (Trami  &.  P.  P.  d  R  A  Co.  107  U.  B. 
640  (27:  576);  Duntor  v.  iffm.  04  U.  8. 187 
(84:  84);  AOanHc  Work$  v.  Brad^,  107  U.  8. 
108  (27:  488);  BoUUUr  ▼.  Benedict  d  B.  Mfg. 
Co.  118  U.  8.  00  (28:  001);  Qwrdim  T.  fTan , 
118  U.  8.  180  (80:  Tt»). 

The  patent  ia  void  oy  reason  of  an  insoffl- 
dcDt  and  misleading  specification. 

aUeiU^  v.  Mwm,  06  U.  &  15  How.  63 
(14:  601);  W^tUm  Bleetrie  Mfg.  Co.  t.  AfiMon- 
ia  B.  d  C.  Co.  114  U.  6.  447  (20:  210) ; 
Sewmour  t.  (kborno,  78  U.  8.  11  WaU.  016(20: 
88):  (7raiil  ▼.  Baymand,  81  U.  8.  6  Pet  218 
(8:  876). 

In  Tiew  of  the  state  of  the  art,  as  disclosed 
by  tlie  French  book,  "BeTue  (^n^rale,"  etc, 
there  is  nothing  patentable  disclosed  in  the  ap- 
pellant's patent. 

Smith  Y.  NichoU,  88  U.  a  21  WaU.  110  (22: 
667);  BoborU  y.  I^,  01  U.  8.  100  M:  867); 
HMiMerY.  Bofudict  d  B.  Mfg.  Co.  118  U.  8. 00 
(28:  801);  Thompoon  y.  BoiooMier.  114  U.  8.  1 
(80:  76):  Pmttoe  Plow  Co.  y.  Kingman,  180  U. 
8.  804(88:  700);  AronY.  ManMaUanR  CO.  188 
U.  8.  80  (88:  874);  Stepkenoon  y.  Brooklyn  0. 
T.  R  Co.  114  U.  8.  I4i(20: 08):  Tak  Look  Co. 
T.  Grmnioaf,  117  U.  a  004  (80:  WSfk  Clark 
Pomace  HMer  Co.  ▼.  FBrguoon,  110  U.  8.  880 
(80:4()6):  EondyY.  Ooldon 8taU d M. L  Worko, 
127  U.  a  870  (fi:  207);  HoUandY.  Skipleg,  Id. 
806  (185);  Bromn  ▼.  Diotriet  of  Col^tmbia,  180 
U.  a  87  (88:  868);  Bom  y.  F^r  Haoen  Co.  188 
U.  a  08  (88:  860);  Watmm  y.  CindnnaU,  I. 
St.  L.  d  C.  BCo.Jd.  161  (800);  MartkandY. 
Bmkon.ld.  100  (888);  Boyor  y.  Both,  Id.  801 
m8):  Burt  t.  Jffeory,  188  U.  a  840  (88:  647); 
Amm  JroMtns  Cb.  y.  BaUonal  NoedU  Co.  184 
U.  a  888(88:  068);  i8sr.  OormainY.  Brunmriek, 
180  U.  a  887  (84: 188). 

ifr.  Juotice  BUtehlbrd  deliTered  the 
opinion  of  the  court: 

This  is  a  salt  in  egnity,  brought  in  the 
Circait  Ooort  of  the  United  8t8tea  for  the 
Sonthem  District  of  New  Toric,  by  Hamline 
O.  French  asainst  OliTer  8.  Carter,  Oeorge 
Mai^  and  Milton  H.  8t.  John,  to  reoorer  for 
the  infringement  of  letters-patent  No. 
844,884.  granted  to  the  plaintiff  Joly  18, 
1881,  for  an  improTement  in  "roon  for 
Taalta.  *  Israe  was  Joined,  proob  were  taken 
and  the  case  was  heard  by  Jydgo  8hipnian, 
resulting  in  a  decree  dismissing  the  bill, 
from  which  the  plaintiff  has  appealed.  The 
opinion  of  Judge  8hipman  is  reported  in  80 
YeA.  Rep.  41. 

The  specification,  claims  and  drawings  of 
the  patent  are  as  fol  lows :  **  My  improTcments 
relate  to  the  construction  of  roofs  for  Tanlts, 
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mausoleums  and  structures  of  similar  charac- 
ter, bnilt  of  stone  and  intended  for  burial 
purpoaea ;  and  the  object  of  my  invention  ia 
to  obtain  a  building  without  Tertical  Jointa, 
and  one  held  together  and  locked  at  the  roof, 
so  that  by  the  lockinff  and  the  weight  of  the 
roof  the  structure  shafl  be  made  as  emluring  as 
the  material  of  which  it  is  built.  Mv  im- 
proved roof  consists  of  the  front  ana  rear 
gable-stones,  the  roof-stones,  which  are  con- 
tinuous from  one  gable-stone  to  the  other  at 
each  side,  and  held  to  the  gable-stones  by 
mortise  and  tenon  or  enuivalcnt  connections, 
and  the  cap-stone,  which  is  formed  with  a 
rabbet  to  lap  upon  the  roof -stones  and  rests 
upon  the  gables,  by  which  construction  the 
stones  forming  the  complete  roof  are  securely 
locked,  and  without  possibility  of  disloca- 
tion without  bein^  raised  bodily  upward. 

*'My  invention  Ts  shown  in  the  accompany- 
ing drawings,  forming  part  of  this  specifica- 
tion, wherein  figure  1  is  a  front  elevation, 
partially  In  section,  of  a  vault  constructed 
In  aocofdanoe  with  my  invention.  Fig.  8 
is  a  plan  view  of  the  same,  with  the  cap-stone 
partially  removed.  Similar  letters  or  refer- 
ence inaicate  corresponding  parts.  The  side 
walls,  a  a,  of  the  vault  are  laid  up  in  the 
usual  manner.  A  A  are  the  gable-stones.  B 
B  the  roof -stones  and  C  the  cap-stone.  The 
gables  A  are  each  a  single  stone  of  any  re- 
quired shape  and  size,  and  of  a  length  sufiS- 
cient  to  connect  the  roof -stones.  They  are 
formed,  upon  each  of  their  upper  suixaces, 
with  tenons  b.  The  roof-stones  B  are  also 
each  of  a  sinffle  piece  in  length,  or  continuous 
from  one  gable-stone  to  the  other.  These  are 
formed  with  mortises  for  receiving  the  tenons. 
The  cap-stone  0  ia  a  single  piece,  and  of  a 
length  to  rest  upon  the  gable-stones  A  at  its 
ends.  It  ia  formed  to  lap  at  each  side  upon 
the  stones  B,  on  the  whoie  or  any  portion  of 
its  length.    The  stone  C  is  to  be  lowered  to 

Elaoe  after  the  stones  B  are  set,  and,  as  will 
B  seen,  completes  the  roof  and  locks  the 
parts  together.  This  stone  C  is  in  practice 
of  mat  weight,  which  weight  tends  entirely 
to  oold  the  structure  together,  and,  there 
being  no  vertical  loints  to  spread  open,  there 
can  be  no  diaruptloo  or  displacement  by  or* 
dinary  means.  The  qMoe  at  the  sides,  be 
tween  the  stones  A,  ia  filled  out  by  stones  s 
set  upon  the  side  walla.  The  roni  at  each 
side  of  the  cap-stone  ia  to  be  formed  of  one 
or  more  roof-atooes  B,  each  being  continuoua 
from  one  gable-stone  to  the  other,  and  locked, 
as  deecriMd.  The  roof  may  also  be  made 
flat,  curved  or  inclined.  In  place  of  using 
the  mortises  and  tenona  shown,  dowel -pins 
or  other  equivalent  devices  can  be  usea  for 
locking  the  roof-atooea.  I  do  not  limit  my- 
self in  that  respect.  Having  thus  described 
my  invention,  I  claim  as  new  and  desire  to 
secure  by  letters- patent — 

**!.  A  roof  for  vmults  and  sladlar  struo- 
tures,  consisting  of  the  continuous  roof  stones 
B  B,  gable-stones  A,  connecting  and  locked 
to  the  roof -stones,  and  the  cap-itone  C,  lap- 
ping upon  the  roof-stones,  substantially  at 
shown  and  described. 

"9.  In  roofs  for  vaults  and  similar  struct- 
ures, the  combination  of  oontinoooa  roof* 
stones  B  B  and  gable-stones  A  A.  connected 
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•ad  locked  by  mortiiet  And  tenons,  or  eqnlTA- 
lent  dericei^  labetantially  ••  ihowii  and 
dflwaribed." 


There  was  put  In  evidence  in  the  case  vol- 
ume 18,  with  platea  89  to  44,  both  inclusive, 
of  a  public  work,  published  in  France,  in 
1856,  called  ''Revue  Gen6rale  de  1* Architect- 
ure et  de  Travaux  Publics, "  containing  a 
description  and  illustration  of  a  monument 
erected  in  1847,  as  a  place  of  burial  for  the 
family  of  Ale.  Billaud.  This  very  imperfect 
translation  of  the  text  is  found  in  the  record : 
"  Above  this  ordonnance  extends  t^n  entabla- 
ture, on  which  is  supi)orted  the  two  sloping 
sides  of  the  roof,  which  finish  the  edifice. 
.  .  .  The  entablature  is  composed  of  three 
stones,  hollowed  out  so  as  to  form  a  species 
of  vault,  which  masks  the  size  (Micule)  ; 
and  these  stones,  Jointed  together  by  rebates, 
are  bound  and,  as  it  were,  tied  (hooped) 
together  by  the  two  thick  slabs  of  stone 
which  oover  their  sloping  sides,  by  means 
of  the  hollow  made  on  the  lower  sides  of 
the  former  (the  slabs) ,  in  order  to  clamp  the 
prelections  retained  on  the  stones  of  the 
vault.  These  stones  are,  in  their  turn,  tied 
together  by  tiie  ridge  which  surmounts*  the 
bulldinff.* 

Two  orawings  on  one  of  the  plates  are  as 

666 


follows,  cnufi  being  a  cross-section  and  Iki 
other  a  longitudinal  section : 


The  opinion  of  the  circnlt  court  procoedi 
upon  the  ground  that,  in  view  of  the  de- 
em ption  m  the  Billaud  tomb,  there  was  no   ,»^j 
invention  in  the  patented  device,  and  tliat  ^ 
in  order  to  produce  that  device  the  customarj 
skill  of  the  worker  in  stone  neither  needed 
nor  received  any  aid  from  the  i  n  venti  ve  facu  ]  ty. 
The  opinion  savs:    ''The  difficulty  in  vault 
stone  roofs  which  was  to  be  remedied  wai 
the  exposed  or  open  seams  between  the  stones, 
into  which  water  can  enter  and  become  frozen, 
and  thus,  bv  the  action  of  frost,  the  stones 
are  separated.    Freedom  from  vertical  joints 
and  the  locking  of  roof -stones  and  cap-stones 
to  the  gable-stones  are  the  features  of  Uie 
improvement.     ...    By  the  invention  de- 
scribed in  the  second  claim,  tlie  diflScuIty  is 
remedied  by  connecting,    in    the    ordinorj 
way,  to  gable-stones,   made   of   one  piece, 
roof -stones  which  are  long  enough  to  extend 
from  one  gable-stone  to  the  other,  and  pro- 
tecting the  seams  by  rebates,  if  more  tlmn 
one  roof-stone  upon  one  side  of  a  roof  is 
used,  and  then  filling  the  spi«ce  or  ridge  near 
the  top  of  the  roof  in  such  manner  as  inge- 
nuity or  taste  may  dictate.     By  the  inven- 
tion described  in  the  first  claim,  the  space 
between  the  roof -stones  is  filled  by  a  single 
massive  cap  stone,  the  edges  of  which  lapped 
over  the  roof -stones,  ana  which  rested  upon 
the  gables." 

In  reference  to  the  description  and  draw- 
ings of  the  Billaud  tomb,  the  opinion  sajs: 
"The  plates  which  are  attached  to  the  de- 
scription show  that  the  Billaud  roof  consists 
of  two  sloping  roof -stones,  each  being  s  Biag^e 
piece,  fastened  by  projections  and  cayities  to 
gable -stones,  each  being  in  one  piece,  and  a 
single  ridge-stone,  covering  the  joint  whers 
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^«  \»m«t  edges 
«»«>t  Tertinec    on  t! 


B  of  ttie  Toof-BtoQU  meet,  uid 
_^  le  gttble-BtoMS.     The  difler- 

*«»eo  bet-ween  UteBillaud  roof  and  the  roof 
^f  Vtxa  patent  i«  th&t  the  roof-Monea  of  the 
'ormer  ar^  ao  wide  that  only  a  ridffe-etone 
*B  Qeeded  to}  corer  the  Jotut,  while  Om  roof- 
Vt^onesof  tJiel&tter  are  narrower,  and  a  wider 
k'id^e-stozi^  or  cap-stone  is  needed,  which 
■^iuat,  or  ooarae,  Iw  interposed  between  the 
^^pf-stoTie^,  and  roust  rest  upon  the  gable. 
^^^e  rldg^-etODoot  tlie  BillaudtomblBBEiiiall 
*^*P-Btone,  which  bound  the  roof'Stones  to- 
Ketber,  avi^whldi  corered  the  Joint  madebr 
^lieir  eds^KS.  The  cap-Btons  of  the  patent  1b 
^  I&rger  ^zid  irider  ndge-atone  than  that  of 
^illitud.  sand,  bv  its  great  weight,  is  more 
^'fTtcient  ir^  holding  the  atructure  tcgetlier." 
'We  i;o«r>  cur  with  the  circuit  court  In  its 
ySo-wg.  "\^?'herB  the  rcxjf-Btones  are  wider,  bb 
an  tbe  Sillaud  rcx>f,  there  need  be  onl;  a 
vinn-ow  i-s<Uge-Bt«i)e,  while  where  the  roof- 
«>oneaar^  narrower,  aa  In  the  patented  de- 
^Jce,  a  -^wlder  ridge-stone  or  cap-otone  la 
loceasary-  In  the  latter  cue,  the  cap-stone 
w*u«i  res-fc  upon  the  gable-stoDefl.  In  the 
former  cas^,  it  need  not  do  so.  But,  in  each 
<ia.so,  the  -w^Tticttl  Beam  into  which  water  couJd 
«»>t*ji-  Is  €3overed.  and  the  structure  Ib  held 
•^ocether  ^nd  locked  at  the  roof,  so  «a  to  he 
»»yi<Jeeaciurintt-by  the  locking  and  the  weight 
"T  tlie  rot>*.  The  question  is  one  of  degree 
~JVy-  ^  '^^  the  size  of  the  rIdge-stone  or  oap- 
■tiouoBQti  the  oorrespondtng  width  of  the 
i™i  .wi^^-  The  difference  between  mecban- 
fS^i.l.V^y        and  the    exercise  of  the  invontlvo 
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rpi[™,=   ^5i^J'  ^nd  cases  there  cited. 
«a  =    *         '••regarrt  i„  thB  BtAle  of  the  art,  and 
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*'**^  i^Tl»t«it.  without  <»o"P«n- 

"■«Qtrn"„''*^tl«  roventor  IB,  at  the  time  of 

•"^^  ^  ^XVlOT-^  "•»  government. 

-.  mZ  ^Pf-^a-     r*^^  employ  of  ««  "°™°: 

fSureBu  or  engravlnB  and 

r,ent«laBtanip.»ahta- 

,  JoMUlM^  a«  to  the  prop» 
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s  adopted  upon  hit 


APPEAJ-  from  a  Judgment  of  tbe  Oonrt  of 
Claims  in  favor  of  tlie  gOTOTiment  In  u 
action  against  it  to  recover  for  Ihe  use  of  a  p«- 
enled  >t»mp.    Afflrm«d. 

Statement  by  Mr.  Jiatiet  Brew«n 
DS^e^Ts  1887  ««i  18M  Spencer 
M   Clark  was  10  the  employ  of  the  gorem-     IB*"1 
ment  as  chief   of  the  Bureau  of  Bngravlng 
and  Printing.    That  bureau  wai   not  one 

created  bj  «"T  ■?«:'»>  ^'^^'k^'^FT'  ^  , 
,  established  bv  order  of  the  Becretary  of 
Treasurv,  under  the  geDcral  powers  cod- 
fpned  br  tbe  second  section  of  the  Act  of 
July  11,  1868  (la  Btat.  682J,  now  section 
8fi77,  Revieed  BtatntM,  whieh  provide*  M 
followB  -. 

Xbat  the  Becretarr  of  the  Treasury  be, 
and  Is  hereby,  authorized,  in  case  he  ahall 
think  it  Inexpedient  to  procure  said  notes, 
or  ariy  part  thereof,  to  be  angraved  and 
print™  by  contract,  to  cause  the  uid  notes, 
5r  any  part  thereof,  to  be  engraved,  printed 
,y]d  eseruted,  In  such  form  as  he  ahall  pre- 
scribe, at  the  Treasury  Department  and  under 
Ills  directions;  and  he  is  hereby  emooweied 
to  purchase  and  provide  all  the  machinery 
and  materials,  and  to  employ  auch  persons 
and  appoint  such  officers  as  may  be  uecesssrT 
for  this  purpose." 

While  (0  employed  he  conceived  the  Idea 
of  a  self -canceling  stamp,  and  under  his  di- 
rection the  eraployts  of  that  bureau,  in  the 
Pall  of  168T,  using  government  property, 
prepared  a  die  or  plate,  and  put  into  being 
the  conception  of  Mr.  Clark.  On  February 
10  18»8  Clark  filed  a  caveat  In  the  Pntent 
Office,  and  on  September  1  an  application  for 
a  patent.  While  this  application  waa  pend- 
ing and  on  December  6,  186S,  he  assigned, 
by  deed  duly  recorded,  hia  rights  to  the  ap- 
pellant. In  payment  of  a  long-standing  ac- 
count of  appellant  against  him.  On  Decem- 
ber 81.  1869,  the  patent  was  Usued  to 
appellant,  as  the  assignee  of  Clark,  antedated 
to  June  21,  1869.  On  December  27,  l86tt, 
appellant  notifled  the  commitaioner  of  inter- 
nal revenue  that  he  waa  the  owner  of  the 
patent,  and  sought  an  arrangement  (or  proper 
compensation  for  the  use  of  this  patented 
stamp  by  the  government  on  whiskey  barrels. 
No  answer  waa  inade  to  this  communication, 
and  on  September  n,  1876,  appellant  brought 
this  suit  in  the  Court  of  Claima  to  recovei 
from  the  government  for  auch  use.  In  ad- 
dition to  the  matters  heretofore  stated,  the 
following  facta  were  found  by  the  Court  01 
Claims : 

"I,  In  the  latter  part  of  1887  or  early  pari     t3**l 
ot  1868,  while  the  subject  of  revising   the 
methods  for  collecting  internal   revenue  waa 
considered  by  the  Committee  on  Wayi 


oiuirgo  If  it  adopted  and 
M  eiprew  reawin  that  be 
had  used  ita  machlDery  In 


^ irpretendod 

jt'^e  ^verooiOTt 
n  a  paw"  '     "° 


^ttfTwi  Woo     , 
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woe  Mued  foi 
"  WMBlo^t  theBOvemment 
_  _»Qtod  «tamp. 

J^^'Steided  Dee.  8. 1890. 


being  considered  by  the  Committee  on  Wayi 
and  Means  of  the  House  of  Representatives, 
a  aubconnmitlee  was  given  special  charge  of 
the  tax  on  whiskey  and  distilled  spirits.  A 
room  was  assigned  by  the  Secretary  of  the 
Treasury  in  the  Treasury  Building  to  this 
subcommittee,  which  immediately  proceeded 
to  hold  official  consultations  with  the  Secre- 
tary of  the  Treasury  and  commlBsioQcr  and 
deputy  commissioner  of  internal  revenue. 
loto  these  oonaultationa  Spencer   U.  Clark. 
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the  ohief  of  the  Bureau  of  Engraving  and 
Prlntinff,  was  called  officially,  and  to  him 
was  assigned  the  duty  of  devising  a  stamp, 
ttod  it  was  early  determined  and  understood 
by  all,  Including  Mr.  Clark,  that  the  scheme 
would  proceed  upon  the  assumption  that  the 
best  stamp  which  he  could  devise  would  be 
adopted  and  made  a  part  of  the  revised 
scheme.  In  these  consultations  it  was  mutu- 
ally  understood  that  Mr.  Clark  was  acting 
in  his  official  capacity,  as  chief  ot  the  Bureau 
of  Engraving  and  Printing,  and  it  was  not 
understood  or  intimated  that  the  stamp  which 
he  was  to  devise  would  be  patented  or  be- 
come his  persona]  property. 

**  n.  In  the  course  of  the  consultations  re- 
ferred to  in  the  first  finding,  Mr.  Clark  laid 
before  the  commissioner  and  subcommittee 
a  self- canceling  revenue  stamp  as  being,  in 
his  opinion,  a  very  desirable  stamp  for  the 
prevention  of  fraua.  This  stamp  was  satis- 
factory to  the  Committee  on  Ways  and  Means 
and  to  the  commissioner  of  internal  revenue. 
It  was  of  the  same  design  and  construction  as 
the  stamp  subsequently  adopted  by  the  com- 
missioner and  manufactured  and  used  by  the 
government,  as  hereinafter  set  forth,  and 
was  the  same  device  as  that  set  forth  and 
described  in  the  specifications  of  Clark's  pat- 
ent annexed  to  and  forming  part  of  the  peti- 
tion. 

*'III.  No  bargain,  agreement,  contract  or 
understanding  was  ever  entered  into  or 
reached  between  the  officers  of  the  govern- 
ment and  Mr.  Clark  concerning  the  right  of 
the  government  to  use  the  invention,  or  con- 
cerning the  remuneration,  if  any,  w^idi 
should  be  paid  for  it.  Neither  did  Mr. 
Clark  give  notice  or  intimate  that  he  intended 
to  protect  the  same  by  letters- patent,  or  that 
he  would  expect  to  tie  paid  a  royalty  if  the 
government  should  manufacture  and  use 
stamps  of  his  invention.  Before  the  final 
adoption  of  the  stamp  by  the  commissioner 
of  internal  revenue  he  stated  to  him  that  the 
design  was  his  own,  but  that  he  should  make 
no  charge  to  the  government  therefor,  as  he 
r^AKi  ^"^^  employed  on  a  salary  by  the  government 
l^**»j  and  had  used  the  machinery  and  other  prop- 
er^ of  the  government  in  the  perfection  of 
the  stamp.  No  express  license  to  use  the 
invention  was  ever  given  by  Mr.  Clark  to  the 
government,  nor  any  notice  prohibiting  its 
use  or  intimating  that  he  would  demand  a 
royalty. 

**IV.  Immediately  after  the  enactment  of 
the  Act  20th  July,  1868  (15  Stat  L.  p.  126), 
and  before  Mr.  Clark  had  filed  an  applica- 
tion for  a  patent,  the  commissioner  of  inter- 
nal revenue  adopted  the  stamp  as  the  one  to 
be  used  in  the  collection  of  the  tax  on 
whiskey  and  distilled  spirits.  It  was  adopted 
by  the  commissioner  on  the  recommendation 
of  Mr.  Clark.  The  commissioner's  selection 
referred  to  the  completed  and  perfected  stamp 
which  had  been  devised  by  the  claimant  and 
engraved  and  made  in  the  Bureau  of  Engrav- 
ing and  Printing  and  approved  by  the  Com- 
mittee of  Ways  and  Means,  as  set  forth  in 
the  second  finding.  The  government  then 
proceeded  to  manufacture  at  the  Bureau  of 
Bngraying  and  Printing  large  quantities  of 
these   stamps.    The   firat  so   manufactured 


were  delivered  to  the  commissioner  of  inter- 
nal revenue  on  the  25th  August,  1868,  and 
the  2d  November  following  was  fixed  by 
the  Secretary  of  the  Treasury  as  the  day  for 
commencing  the  use  thereof.  Their  manu- 
facture and  use  were  continued  until  some 
time  in  the  year  18T3,  the  last  issue  to  the 
collection  districts  being  on  February  15. 
1872. »» 

And  upon  these  facts  Judgment  was  entered 
in  favor  of  the  government.  21  Ct.  CI.  479, 
and  22  Ct.  CI.  885.  From  such  judgment 
an  appeal  has  been  brought  to  this  court. 

Mes8r%,  Lewis  Abraluun  and  B.  F.  But- 
ler, for  appellant: 

Tliefact  that  the  inventor  of  ^  the  patented 
stamp  was  at  the  time  he  invented  the  same  an 
employ^  of  the  United  States,  did  not  deprive 
him  of  the  right  to  receive  letters-patent  for 
said  invention. 

Brooks  V.  Jenkins,  8  McLean,  487;  Parker  y, 
Haworih,  4  McLean,  872;  Parker  v.  8UUs,  5 
McLean,  54;  Wilson  y.  Rousseau,  45  U.  8.  4 
How.  708  (11:  1169);  Qoodysar  y.  The  BaUr 
road,  2  Wall.  Jr.  868. 

The  United  States,  having  issued  a  patent  to 
the  claimant,  as  the  ascdf^orof  the  inventor  of 
the  said  stamp,  had  no  right  to  use  the  same  in 
its  public  service  without  making  compensa- 
tion for  such  use. 

United  States  v.  Burns,  79  U.  S.  12  WalL  248 
(20:  888);  Oammeyer  v.  NefoUm,  94  U.  S.  285 
(24:  75);  United  States  y.  Palmer,  128  U.  8.  262 
m:  442);  Walker,  Pat  §  157;  McKeewr  ▼» 
United  States,  14  Ct.  CI.  896. 

The  assignment  transferred  all  title]  to  the 
claimant. 

Swift  V.  Whisen,  8Tish.  Pat.  Cas.  848;  Hen- 
drie  v.  8ayUs,9S  U.  S.  546  (25: 176);  LitOefiM 
▼.  Perry,  88  U.  8.  21  Wall.  208  (22:  577);  Ham- 
mondY.  Mason  d  H,  0.  Oo,  92  U.  S.  T24  (28: 
767);  Hurt  v.  Wilson,  88  Cal.  268;  Painter  y. 
Harding,  8  Phila.  449;  Waiter  ▼.  TaU.  4  B. 
Mon.  529;  Thompson  v.  Banks,  48  N.  H.  540; 
NidioU  y.  Luce,  24  Pick.  102. 

The  parties  to  the  conversations  could  not 
bind  the  government  by  a  verbal  contract 

The  Floyd  Acceptances,  74  U.  8.  7  WalL  676 
(19:  178);  MoffaiY.  United  States,  112  U.  8.  24 
(28:  628). 

A  consideration  is  the  necessary  element  of 

Brink  y.  Qould,  7  Lans.  425,  48  How.  Pr. 
289;  Shouter  v.  Pilrkjk  Bxch.  478;  Kidder  y. 
Kidder,  88  Pa.  268;  Bourne  y.  FoiHyrooke,  18  C. 
B.  N.  8.  515;  BlasdaU  v.  Locke,  52  N.  H.  288. 

If  any  colorable  permission  for  the  govern- 
ment to  use  the  prior  invention  could  be  ad- 
duced from  the  conversation  with  the  conmiis- 
sioner,  it  utterly  failed  when  Clark  left  its  em- 
ploy. 

Smith  v.  McOluskey,  46  Barb.  610;  lireat  t. 
Orono,  26  Me.  217;  Spring  v.  0^,  10  Mass. 
84;  Sanford  y.  Dodd,  2  Day,  487;  Murray  y. 
Oarret,  8  Call  (Ya.)  828;  ChaHeeton  y.  Diy,  5 
Humph.  496;  ColfiiUe  y.  Bedy,  2  Denio,  189. 

Mr,  Wm.  H.  Tall,  SoUeitor-Oen.,  for  ap- 
pellee: 

Clark  was  estopped  to  demand  oompensatioD 
from  the  government  for  the  use  of  his  stamp. 

Robinson,  Pat.  g  884;  Oear  T.  Onmener,  6 
Fish.  Pat.  Cas.  814 

lt7  U.  8. 
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Solomons  t.  Uhitsd  Statsi. 
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The  dicumttaocesol  this  case  implied  sd  It- 
iSTOcable  Uosose  to  the  soTenimeDt 

Chabot  T.  AfMncan  B.  H.  &  0.  8.  Oo.% 
Phila.  878, 8  Fisb.  Pit.  Oat.  71;  Slemmer'i  App. 
68  Pa.  165;  Eerman  t.  Berman,  28  Fed.  Rep. 
88:  B$niU^  ▼.  yorthwmiem  H.  If.  Oo.  26  Fed. 
Rep.  860:  Barry  ▼.  Orams  Bra.  IM,  Co,  22 
Fed.  Rep.  886:  Hingood  ▼.  Hmoitt,  118  U.  8. 
888  (80:  872);  Wade  t.  Mdod(f.  16  Fed.  Rep. 
180;  Walker,  Pat  §§  812, 818;  DavU  v.  UniUd 
8taU$,  28  Ct.  CL  ft28. 

Solomons'  right  sAinst}  the  gOTemment  is 
AG  £reater  than  ClarKS, 

&  Brotnahan,  18  Fed.  Hep.  62;  Hammond 
T.  Jtfosem  4f  JK  0.  Cb.  88  U.  8.  724  (28:  767); 
Brwfki  Y,  Bwim,  8  8tory,  626;  HamiUaH  t. 
JTiWufy.  17  Blatchf.  264;  CMffHedr.  MiOer, 
10  tM  Kep.  471;  jyiimfv<0ii  7.  Ortganf,  4 
Fish.  Pat  Gas.  281:  OofUinetUal  WindmiUOo. 
T.  flbpifv  WindmiU  Oo.  8  Blatchf.  286. 

Mr.  JutHm  Brsw^r  delirered  the  opinion 
of  the  court : 

The  case  presented  br  the  foregoing  facts 
is  one  not  free  from  diillcalties.  The  goT- 
emment  has  used  the  inrention  of  Mr.  Cflark 
and  has  profited  by  such  use.  It  was  an  in- 
Tsntion  of  Talue.  The  claimant  and  appel- 
lant  is  the  owner  of  such  patent^  ana  has 
never  consented  to  its  use  by  the  gOTemment 
From  these  facts,  standing  alone,  an  obliga- 
tion on  the  part  of  the  goremment  to  pay 
naturally  arises.  The  gOTemment  has  no 
more  power  to  appropriate  a  man's  proper^ 
inTested  in  a  patent  than  it  has  to  take  his 
property  inrested  in  real  estate ;  nor  does  the 
mere  fact  that  an  inventor  is  at  the  time  of 
his  inTention  in  the  employ  of  the  ffo?em- 
ment  ti«nsfer  to  it  any  tiUe  to  or  Interest 
therein.  An  employ^,  performing  all  the 
duties  assigned  to  mm  in  his  department  of 
senrice,  may  exercise  his  inyentire  faculties 
In  any  direction  he  chooses,  with  the  assur- 
ance that  whateTer  inTention  he  may  thus 
oonoeiTe  and  perfect  is  his  indlTiduaf  prop- 
erty. There  is  no  diiference  between  toe 
gOTemment  and  any  other  employer  in  this 
respect  Bi  t  this  freneral  rale  is  subject  to 
these  limitations :  If  one  is  employed  to  de- 
Ties  or  perfect  an  instrument,  or  a  means  for 
accomplishing  a  prescribed  result,  he  cannot, 
after  suocessrully  accomplishing  the  work 
for  which  he  was  employed,  plead  title 
tbveto  as  against  his  emplorer.  That  which 
be  has  been  employed  ana  paid  to  accom- 
plish becomes,  when  accomplished,  the  prop- 
erty of  his  employer.  Whatever  rights  as 
an  indlridual  he  may  have  had  in  ana  to  his 
luTentiTe  powers,  and  that  which  they  are 
able  to  accomDliah,  he  hss  sold  in  adTanoe 
to  his  employer,  bo,  also,  when  one  is  in 
the  employ  of  SDoCher  in  a  certain  line  of 
work,  and  derises  an  improTed  method  or 
Instrument  for  doinc  that  work,  and  uses  the 
property  of  his  employer  and  the  serTioes  of 
other  employes  to  dsTelop  and  put  in  prac- 
ticable form  his  inTention,  and  expllcitlT 
assents  to  the  uss  by  his  employer  of  suoi 
InTention,  a  Jury,  or  a  oourt  ttrinc  the  facts, 
is  warrantedfin  finding  that  be  nas  so  far 
recognised  the  obligations  of  serrioe  flowing 
from  his  employment  and  the  benefits  result- 
ing from  his  uss  of  the  property,  and  the  as- 


sistance  of  the  co-employ^  of  his  employer, 
as  to  have  given  to  such  employer  an  irrevo- 
cable license  to  use  such  invention.  The 
case  of  MeClurg  v.  Kinffiand,  42  U.  8. 1  How.  ,^^^, 
202  [11 :  102],  is  in  point  In  that  case  was  l^^l 
presented  the  question  as  to  the  right  of  de- 
fendants to  use  an  invention  made  and  pat- 
ented by  one  Harley.  The  facts  as  stated 
and  the  rulings  of  the  oourt  are  these :  **  That 
Harley  was  employed  by  the  defendants  st 
their  foundry  in  Pittsburgh,  receiTing  wages 
from  them  by  the  week ;  while  so  employed, 
he  claimed  to  have  invented  the  improvement 
patented,  and,  after  several  unsuccessful  exper- 
iments, nmde  asuccessf  ul  one  in  October,  1884 ; 
the  experiments  were  made  in  the  defend- 
ants* foundry,  and  wholly  at  their  expense, 
while  Harley  was  receiving  his  wages,  which 
were  increased  on  accotmt  oi  the  userul  result 
Harley  continued  in  their  employment  on 
wages  until  January  or  February.  1886, 
dunng  all  which  time  he  made  rollers  for 
them ;  he  often  spoke  about  procuring  a  pat- 
ent, and  preparea  more  than  one  set  of  papers 
for  the  purpose ;  made  his  application  the 
17th  February,  1886,  for  a  patent;  It  was 
granted  on  the  8d  of  March,  assigned,  to  the 
plaintiffs  on  the  16th  of  March,  pursuant  to 
an  agreement  made  in  January.  While  Har- 
ley continued  in  the  defendants*  employment 
1m  proposed  that  thev  should  take  out  a  pat- 
ent ana  purchase  his  right,  which  they  de- 
clined ;  be  made  no  demand  on  them  for  any 
compensation  for  using  his  improvement,  nor 
gave  them  any  notice  not  to  use  it,  till,  on 
some  misunderstanding  on.  another  subject, 
he  gsTe  them  such  notice,  sbout  the  time  ox 
his  lesTlng  their  foundry,  and  after  mak- 
ing the  agreement  with  the  plaintiffs,  who 
ovmed  a  f oimdry  in  Pittsburg^  for  an  assign- 
ment to  them  ol  his  right  The  defendants 
continuing  to  make  rollers  on  Harley's  plan, 
the  preseM  action  was  brought  in  October, 
1886,  without  any  prsTious  notice  br  theuL 
The  court  left  It  to  the  Jury  to  decioe  what 
the  facts  of  the  case  were ;  but»  If  they  were 
as  testified,  charged  that  they  would  fully 
Justify  the  presimiption  of  license,  a  special 
priTilege  or  grant  to  the  defendants  to  use 
the  inTention ;  and  the  facts  amounted  to  'a 
consent  and  allowance  of  such  use, '  and  show 
such  a  consideration  as  would  support  an  ex- 
press license  or  grant  or  call  for  the  pre- 
sumption of  one  to  meet  the  Justice  of  the 
case,  by  exempting  them  from  liability, 
haTing  equal  effect  with  a  license,  and  glT- 
ing  the  defendants  a  right  to  the  continued 
use  of  the  inTention.*  On  rsTiew  In  this 
court,  the  ralings  of  the  trial  court  were  IS481 
susUined.  Thsl  case  is  decisiTS  of  this. 
Clark  was  in  the  employ  of  the  goTemment 
when  he  made  this  InTention.  Bis  experi- 
ments were  wholly  at  the  expense  of  the 
gOTemment  He  was  consulted  as  to  the 
proper  stamp  to  be  used,  and  it  was  sdopted 
on  his  reoommendatioiL  He  noiiiled  the 
gOTemment  that  be  would  make  no  charge 
u  It  ad<^ted  his  recommendation  and  used 
his  stamp ;  and  for  the  express  reason  that 
he  was  in  the  gOTemment  employ,  and  had 
used  the  gOTemment  machinery  In  perfecting 
his  stsmp.  He  neTer  pretended,  personally, 
to  make  any  charge  a^^nst  the  goremment 
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:  Baker  Ba'«  lug  Hacbbw  CompAnf,  ft  oor- 
vration  duly  eatabliahed  b;  law  tn  tbe  City 
I  BoHton,  Bt»t«  of  Haaaachiuetta,  alao  doing 
uaiaeas  at  Fhlladelpbift,  State  of  Pamiayl- 
ania.  In  tbe  ftum  of  three  tbouafvod  dollan. 
awlul  moaoj  of  tbe  Uafted  States  of  Amer- 
ca.  to  be  patd  to  the  said  Grover  ft  Baker 
iewlnK  M&cbine  Companj,  It*  l«gal  repre- 
leotatiVea  or  aaaigut ;  tot  nblch  ^armeDt, 
well  and  troly  to  be  made,  we  bind  our- 
Mlvea,  heirs,  executors  and  admiDlstrators, 
jointly  and  Beventlly,  Onnly  by  these  pres- 
ents. Sealed  with  our  seats.  Dated  the 
16th  day  of  March,  one  thousand  eight  hun- 
dred and  aeveDty-two :  and  we  hereby  au- 
thorize any  attomay  of  any  court  of  record 
In  the  Stale  of  New  Tork  or  any  otber  State 
to  confoss  JudKmeiit  a£:alnst  us  for  the  said 
■um,    vrith  release  of  erron.  etc. 

"  Whereaa  the  above-named  James  BeoKe, 
at  the  special  loataoce  and  request  of  Uie 
above-bound  John  Benge,  has  obtained  a 
credit  -with  the  laid  Grover  ft  Baker  Sewing 
tlachine  Company  for  macblnes  ctf  their 
manufacture  ud  for  sewing-machine  find- 
ings, silks  and  threads  mauufactured  and 
dealt  in  W  said  Qrovsr  &  Baker  Sew^ing 
Machine  Company,  and  for  other  articles. 
Including  promiBSory  notes  and  otber  prop- 
erty, to  be  hereafter  supplied  to  blm.the  aald 
James  Benge : 

"  Now.  tbe  condition  of  this  obligation  is 
•ocb  that  if  the  above-bound  James  Benge, 
his  heirs,  executors  or  administrators,  shall 
wel  1  and  trulv  par  or  cause  to  be  paid  to  the 
said  Orover  A  Baker  Sewing  Hai^ine  Com- 
pany the  full  amount  of  each  and  every 
liability  incurred  by  him.  the  said  James 
Ben^.  to  or  with  the  said  Qrover  &  Baker 
Sewing  MachinoCompanv,for  and  on  account 
of  all  sewing. machines  and  all  aewlog. 
machine  flnrtioM,  sllka  and  threads  or  other 
iirticlea,  includiug  promissory  notoa  and 
other  property,  that  may  from  time  to  time 
hereafter  be  sold,  consigned,  supplied  or 
Dtliem'ise  Intrusted  to  bim,  tbe  said  James 
Benge,  by  the  said  Grover  &  Baker  Sewing 
Uacnlne  Company,  upon  Ms  orders  or  by  his 


sucb  holder)  of  a  note,  bond  or  other  instru- 
ment of  writing,  in  which  Judgment  la 
confessed,  or  containing  a  warrant  for  an 
attorney -at- law  or  other  person  to  confess 
Judgment,  to  enter  Judgment  against  the 
person  or  peiaons  who  executed  tbe  same,  for 
the  amount  which,  from  the  face  of  the  in- 
strument, may  appear  to  be  due.  without  the 
agency  of  an  attorney,  or  declaration  filed, 
with  such  stay  of  execution  as  may  be  therein 
mentioned,  for  the  tee  of  one  dollar,  to  be 
paid  by  tbe  defendant;  particularly  entering 
on  his  docket  the  date  and  tenor  of  the  in- 
strument of  writing  on  which  tbe  Judgment 
mav  be  founded,  which  shall  have  tbe  same 
force    and  effect  as  if  a  declaration  had  been 


mpany,  upon  _ 
acceptance,  with  or  without  notice  to  the  said 
John  Benge,  at  the  time  or  times  when  each 
and  every  liability  shall  become  due  and 
payable,  or  at  such  time  and  times  tor  which 
psymcnt  of  the  same  may  hereafter,  with  or 
without  notice  to  the  said  John  Bonge,  be 
eitonded,  then  this  obligation  to  be  void. 
"This  obligation  is  Intended  to  operate  aa 
ft  continuing  security  for  tbe  payment,  when 
the  same  shall  become  due  ana  be  demanded, 
of  all  and  every  liability  incurred  to  and 
with  the  said  Qrover  A  Baker  Sewing  Ma- 
cbiae  Company  by  the  said  James  Benge.  aa 
aforesaid,  to  the  amount  not  exceeding  the 
limit  of  this  bond   three   thousand  dollars. 


Fislntlff  read  in  evidence  a  Statute  of  tbe 
State  of  Penoaylvanlft.  enacted  February  "' 
lb06,  as  follows: 

"It  shall  be  tbe  duty  of  *•  prothonotary 
of  any  court  of  record  within  this  Common- 
wciilut,  on  tlie  application  of  any  person 
being  the  original  holder  lot  assignee  of 
1.-17  U.8. 


filed,  and  Judgment  ccnfened,  by  an  attorney, 
or  Judgment  obtained  in  open  court  and  In 
term  trme;  and   the  defendant  sbftll  not  be 


ent  obtained  in  open  court  t 

j;  and   the  defendant  sbftll  iku.  ™ 

ompojjwi  *o  pay  »ny  costs  oc  fee  to  tbe 


plain  tiff's  attorney,  when  Judgment  Is  entered 
on  any  Inatrument  of  writing  as  atoresfttd." 

stipulated  thafthe  common  law  of 
Pennsylvania,  the  practice  of  her  courU  and 

the  construction  placed  by  her  courts  upon 
any  statutes  in  force  in  that  State  may  be 
proved  b;  tbe  decialons  of  the  Pennsylvanis 
courts,  as  reported  in  the  printed  volumes  of 
Pennsylvania  Reports."  The  other  evidence 
adduced  tended  to  establish  or  disprove  that 
the  property  In  controversy  in  the  attachment 
and  garnishment  belonged  to  John  Benge. 
The  court  instructed  the  Jury  "that  the 
Statute  Law  of  the  State  of  Pennsylvania, 
offered  in  evidence  by  the  plaintiff  and  ad- 
mitted by  the  defendant  Uj  be  the  law  under 
which  the  Judgment  offered  In  evidence  ^y  I 
the  plaintiff  was  entered,  did  not  authorize 
the  prothonotary  of  the  Court  of  Common 
Pleas  in  and  for  tbe  County  of  Chester,  in 
the  State  of  Pennsylvania,  to  enter  the  said 
Judgment,  and  llwir  verdict  should  be  for 
the  defendant." 

The  verdict  was  accordingly  returned  for 
the  defendant  and  Judgment  entered  thereon, 
and  an  appeal  prosecuted  therefrom  to  the 
Court  of  Appeals  of  the  Bute  of  Maryland, 
by  which  tbe  judgment  was  affirmed,  and  a 
writ  of  error  was  thereupon  allowed  to  this 
court.  The  opinion  of  the  court  of  appeals 
will  be  found  reported  in  66  Md.  Bll. 

Mam.  Albert  Constable  and   William 
T.  Wai^arUm  for  plalntlfl;  in  error. 
Mt.  Jno.  A.  J.  Creftwell  for  defendant  In 


Jfr.  Ohirf  Jutliu  Fnller  delivered  the 
opinion  of  tbe  court : 

The  Maryland  circuit  court  arrived  at  Its 
conclusion  upon  tbe  ground  that  the  Statuta 
of  Peunsvlvanla  lellS  on  did  not  authorize 
the  prothonotary  of  the  court  of  common 
pleas  of  that  State  to  enter  the  judgment  j 
and  the  Court  of  Appeals  of  Maryland  reached 
tbe  same  result  upon  tbe  ground  that  the 
ludgment  was  vola  as  a^inst  John  Benge, 
because  the  court  rendering  it  had  acquired 
no  Jurisdiction  over  his  person. 

It  is  settled  that  notwithstanding  the  pro- 
vision of  the  Constitution  of  the  United 
States,  which  declares  that  "full  faith  and 
071 
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credit  shall  be  given  in  each  State  to  the 
public  acts,  recoras  and  judicial  proceedings 
of  every  other  State"  (art.  IV.  sec.  1),  and 
the  Act  of  Congress  passed  in  pursuance 
thereof  (1  Stat.  22;  Rev.  Stat.  §  905),  and 
notwithstanding  the  averments  in  the  record 
of  the  judgment  itself,  the  jurisdiction  of 
the  court  by  which  a  judgment  is  rendered 
in  any  State  may  be  questioned  in  a  collateral 
proceeding ;  that  the  jurisdiction  of  a  foreign 
court  over  the  person  or  the  subject  matter, 
embraced  In  the  judgment  or  decree  of  such 
court,  is  always  open  to  inquiry ;  that  in  this 
respect  a  court  of  another  State  Is  to  be  re- 
ganled  as  a  foreign  court ;  and  that  a  personal 
judgment  is  without  validity  if  rendered 
by  a  state  court  in  an  action  upon  a  money 

1.895]  demand  against  a  nonresident  of  the  State, 
upon  whom  no  personal  service  of  process 
within  the  State  was  made,  and  who  did  not 
appear.  D'Arcy  v.  Ketehvm,  62  U.  S.  11 
How.  166  [18 :  6481 ;  Thcmpton  v^  Whitman, 
86  U.  S.  18  Wall.  467  [21 :  8971 ;  HaU  ▼. 
Lanning,  91  U.  8.  160  [28:  271J;  Penn/yyer 
T.  JViar,  96  U.  S.  714  [24:  666].  Q 

The  rule  is  not  otherwise  in  the  State  of 
Pennsylvania,  where  Uie  judgment  in  ques- 
tion was  rendered  {Quthru  v.  Lowry.  84  Pa. 
688;  8coU  v.  N<Me,  72  Pa.  116;  NobU  ▼. 
Thampwn  OH  Co,  79  ;Pa.  864 ;  Steel  v.  Smith, 
7  Watts  <&  S.  447)  ;  nor  in  the  State  of  Mary- 
land, where  the  action  under  review  was 
brought  upon  it.  Bank  of  United  States  v. 
Merchante  Bank,  7  Gill,  416 ;  Clark  v.  Bryan, 
16  Md.  171 ;  Weaver  v.  Bogy,  88  Md.  266. 
And  the  distinction  between  the  validity  of 
a  judgment  rendered  in  one  State,  under  its 
local  laws  upon  the  subject,  and  its  validity 
in  another  State,  is  recognized  by  the  highest 
tribunals  of  each  of  these  States. 

Thus,  in  Steel  v.  Smith,  7  Watte  &  S.  447, 
it  was  decided,  in  1844,  that  a  judgment  of 
a  court  of  another  State  does  not  oind  the 
person  of  the  defendant,  in  another  jurisdic- 
tion, though  it  might  do  so  under  the  laws 
of  the  Stete  In  which  the  action  was  brought, 
and  that  the  Act  of  Congress  does  not  pre- 
clude inquiry  into  the  jurisdiction,  or  the 
right  of  tne  State  to  confer  it.  The  action 
was  brought  on  a  judgment  rendered  in 
Louisiana,  and  Mr.  Chi^  Justice  Gibson,  in 
delivering  the  opinion  of  the  court,  said: 
''The  record  shows  that  there  was  service  on 
one  of  the  joint  owners,  which,  in  the  es- 
timation of  the  law  of  the  court,  is  service 
on  all ;  for  it  is  affirmed  in  EtU  v.  Boumuin, 
already  quoted  [14  La.  446],  that  the  State  of 
Louisiana  holds  all  persons  amenable  to  the 
process  of  her  courts,  whether  citizens  or 
aliens,  and  whether  present  or  absent.  It 
was  ruled  in  George  v.  FiUtgerald,  12  La.  604, 
that  a  defendant,  though  he  reside  in  another 
State,  having  neither  domicil,  interest  nor 
agent  in  Louisiana,  and  having  never  been 
within  ito  territorial  limite,  may  yet  be  sued 
in  its  courte  by  the  instrumentality  of  a 
curator  appointed  by  the  court  ^to  represent 
and  defend  him.  Ail  this  is  clear  enough, 
as  well  as  that  there  was  in  this  instance  a 

[M6]  general  appearance  by  attorney,  and  a  judg- 
ment against  all  the  defendante,  which  would 
have  fall  faith  and  credit  Riven  to  it  in  the 
courts  of  the  State.     But  £at  a  judgment  is 
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always  regular  when  there  has  been  an  ap^ 
pearance  by  attorney,  with  or  'without  war* 
rant,  and  uiat  it  cannot  be  impeached  col- 
laterally for  anything  but  fraud  or  collusion, 
is  a  municipal  principle,  and  not  an  inter- 
national one  having  place  in  a  question  of 
state  jurisdiction  or  sovereign^.  Now, 
though  the  courte  of  Louisiana  would  enforce 
this  judgment  against  the  persons  of  the 
defendants,  if  found  within  reach  of  their 
process,  yet,  where  there  is  an  attempt  to 
enforce  it  by  the  process  of  another  Stete,  it 
behooves  the  court  whose  a»istance  is  in- 
voked to  look  narrowly  into  the  constitu- 
tional injunction,  and  give  the  statute  te 
carry  it  out  a  reasonable  interpretetion." 

Referring  to  g  1807  of  Mr.  Justice  Story*a 
Commentaries  on  the  Constitution,  and  the 
cases  cited,  to  which  he  adds  Benton  v. 
Burgot,  10  Serg.  &  R  240,  the  learned 
judge  inquires:  ''What,  then,  is  the  right 
of  a  Stete  to  exercise  authority  over  the  per- 
sons of  those  who  belong  to  another  juris- 
diction, and  who  have  perhaps  not  been  out 
of  the  boundaries  of  it?**  and  quotes  from 
Yattel,  Burge,  and  from  Mr,  Justice  Story 
(Confl.  dhap.  14, §  689),  that  "'no sovereignty 
can  extend  ite  process  beyond  ite  own  terri- 
torial limits,  to  sublect  other  persons  or 
property  to  ite  judicial  decisions.  Everj 
exertion  of  authority  beyond  these  limite  is- 
a  mere  nullity,  and  incapable  of  binding; 
such  persons  or  proper^  in  other  tribimals  •/"* 
and  thus  continues:  ''Such  is  the  familar. 
reasonable  and  just  principle  of  the  law  of 
nations ;  and  it  is  scarce  suppoeable  that  the 
framers  of  the  Constitution  designed  to  ab- 
rogate it  between  Stetes  whldi  were  to  re- 
main  as  independent  of  each  other,  for  all 
but  national  purposes,  as  they  were  before 
the  Revolution.  Certeinly  it  was  not  in- 
tended to  legitimate  an  assumption  of  extra- 
•territorial  jurisdiction  which  would  con* 
found  all  distinctive  principles  of  separate 
sovereignty;  and  there  evidently  was  such 
an  assumption  in  the  proceedings  under  con- 
sideration  But  I  would  perhapa 

do  the  jurisprudence  of  Louisiana  injustice, 
did  I  treat  ite  cognizance  of  the  defendante 
as  an  act  of  usurpation.  It  makes  no  claim 
to  extraterritorial  authority,  but  merely  con- 
cludes the  party  in  ite  own  courts,  and  leaves 
the  rest  to  the  Constitution  as  carried  out  by 
the  Act  of  Congress.  When,  however,  a 
creditor  asks  us  to  give  such  a  judgment 
what  is  in  truth  an  extraterritorial  effect,  he 
asks  us  to  do  what  we  will  not,  till  we  are 
compelled  by  a  mandate  of  the  court  in  the 
last  resort.** 

In  Weawr  v.  Boogs,  88  Hd.  266,  it  was 
held  that  suit  could  not  be  mainteined  in 
the  courte  of  Maryland  upon  a  judgment  of 
a  court  of  Pennsylvania  rendered  upon  returns 
of  nihil  to  two  successive  write  of  sdrefaeiiu 
issued  to  revive  a  Pennsylvania  judgment  of 
more  than  twenty  years'  standing,  where  the 
defendant  had  for  more  than  twenty  years 
next  before  the  issuing  of  the  write  resided 
In  Maryland  and  out  of  the  Jurisdiction  of 
the  court  that  rendered  the  Judgment.  The 
court  said :  "It  is  well  settled  that  a  Judg- 
ment obtoined  in  a  court  of  one  Stete  cannot 
be  enforced  In  the  courte  and  against  a  citizen 
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of  anniber.  unlen  the  ooart  rendering  the 
Judgment  baa  acquired  JuHadictlon  OTer  the 
defendant  br  actual  seirioe  of  proce«  upon 
him,  or  bj  nia  Toluntarj  appearance  to  the 
auit  and  submiaalon  to  that  JuHadictlon. 
Such  a  Judgment  may  be  perfectly  ralld  In 
the  Jnriadictlon  where  rendered  and  enforced 
there  eren  agalnit  the  property,  effecta  and 
credita  of  a  nonreaident  deienaant  there  alt- 
uated,  but  It  cannot  be  enforced  or  made  the 
foundlation  of  an  action  In  another  State. 
A  law  which  anbatitutea  constructire  for 
actual  notice  ia  binding  upon  persona  doml- 
ciled  within  the  State  where  such  law  pre- 
Taila,  and  as  respecta  the  property  of  others 
there  situated,  but  can  bind  neither  person 
nor  property  beyond  its  llmita.  Thia  rule 
is  based  upon  International  law,  and  upon 
that  natural  protection  which  eyery  country 
owea  to  its  own  citizena.  It  concedes  the 
Jurisdictioo  of  the  court  to  the  extent  of  the 
State  where  the  Judgment  is  rendered,  but, 
upon  the  principle  tnat  It  would  be  unjufit 
to  ita  own  citizena  to  giye  effect  to  the  judg- 
menta  d  a  foreign  tribunal  aninst  them 
when  they  had  no  opportunity  of  being  beard, 
Itayalidity  is  denied." 
]  Publicists  concur  that  domicil  generally 
determinea  the  particular  territorial  Juris- 

Jirudenoe  to  which  eyery  indiyldual  is  sub- 
ected.  As  correctly  said  by  Mr.  Wharton, 
the  nationality  of  our  citizens  is  that  of  the 
United  States,  and  by  the  laws  of  the  United 
States  they  are  bouna  in  all  matters  in  which 
the  Unitea  States  are  soyereign ;  but  in  other 
matters  their  domicil  is  in  the  particular 
State,  and  that  determinea  the  applicatory 
territorial  Jurisprudence.  A  foreign  Judg- 
ment ia  impeachable  for  want  of  personal 
senrice  within  the  Jurisdiction  of  the  defend- 
ant, this  being  Internationally  essential  to 
luriadiction  In  all  cases  in  which  the  de- 
fendant Is  not  a  subject  of  the  State  entering 
ludgment,  and  It  la  competent  for  a  defendant 
In  an  action  on  a  Judgment  of  a  sister  State, 
aa  In  an  action  on  a  foreign  ludgment,  to  set 
up  aa  a  defense  want  of  funadiction,  in  that 
he  waa  not  an  inhabitant  of  the  State  render- 
ing the  Judgment  and  had  not  been  aeryed 
with  process,  and  did  not  enter  his  appear- 
ance. Whart  OoniL  Lawa,  ^  82,  65C  600 ; 
Storr,  OoniL  Lawa,  gS  582,  (WF.  586. 

John  Benge  waa  a  citizen  of  Maryland 
when  be  executed  this  obligation.  The  sub- 
ject matter  of  the  suit  against  him  in  Fenn- 
sylyanla  waa  merely  the  determination  of  his 
personal  liability,  and  it  waa  necessary  to 
the  yalldity  of  the  Judgment  at  least  else- 
where that  It  should  appear  from  the  record 
that  be  had  been  brought  within  the  Juris- 
diction of  the  Pennsylnmia  court  by  senrice 
of  process,  or  his  yoluntary  appearance,  or 
that  ha  had  In  some  manner  authorized  the 
proceeding.  By  the  bond  in  question  be 
authoriiea  "any  attorney  of  any  court  of 
record  In  the  State  of  New  York,  or  any  other 
State,  to  confess  Juda:ment  against  him  (us) 
for  the  said  som,  wiu  rsleass  of  erron^  etc*' 


But  the  record  did  not  show,  nor  is  it  con- 
tended, that  he  waa  aeryed  with  process,  or 
yoluntarily  appeared,  or  that  Judgment  waa 
confessed  by  an  attorney  of  any  court  of 
record  of  Pennsylyania.  upon  Its  face,  then, 
the  Judgment  waa  Inyalid,  and  to  be  treated 
as  such  when  offered  in  eyldence  in  the 
Maryland  court 

It  is  said,  howeyer.  that  the  Judgment  waa 
entered  against  Benge  by  a  prothonotary,  and 
that  the  prothonotary  had  power  to  do  this 
under  the  Statute  of  Pennsylyania  of  Feb* 
ruary  24,  1805.  Laws  Pa.  1805,  1805,  p.  847. 
This  Statute  was  proyed  aa  a  fact  upon  the 
trial  In  Maryland,  and  may  be  assumed  to 
haye  authorized  the  action  taken,  though 
under  Oonnaff  y.  BaUUad,  78  Pa.  854,  that 
may,  perhaps,  be  doubtful.  And  It  is  argued 
that  the  Statute,  being  In  force  at  the  time 
this  instrument  was  executed,  should  be  read 
into  it  and  considered  as  forming  a  part  of 
it,  and  therefore  that  John  Benge  had  con* 
aented  that  ludgment  might  be  thus  entered 
up  against  him  without  senrice  of  process, 
or  appearance  in  person,  or  by  attorney. 

But  we  do  not  think  that  a  citizen  of  an* 
other  State  than  Pennsylyania  can  be  thus 
presumptively  held  to  knowledge  and  ac- 
ceptance of  particular  statutes  of  the  latter 
State.  What  Benge  authorized  was  a  con- 
fession of  Judgment  by  any  attorney  of  any 
court  of  record  in  the  State  of  New  York  or 
any  other  State,  and  he  had  a  right  to  insist 
upon  the  letter  of  the  authority  conferred. 
By  its  terms  he  did  not  consent  to  be  bound 
by  the  local  laws  of  eyery  State  in  the  Union 
relating  to  the  rendition  of  Judgment  against 
their  own  citizens  without  seryTce  or  appear- 
ance, but  on  the  contrary  made  such  appear- 
ance a  condition  of  Judinnent.  And  eyen  if 
Judgment  could  haye  been  entered  against 
lim,  not  being  setred  and  not  appearing,  in 
each  of  the  States  of  the  Union,  in  accord- 
ance with  the  laws  therein  existing  upon 
the  subject,  he  could  not  be  held  liable  upon 
such  Judgment  in  any  other  State  than  that 
in  which  it  waa  so  rendered,  contrary  to  tlia 
laws  and  policy  of  such  State. 

The  courts  of  Maryland  were  not  bound 
to  hold  this  ludgment  aa  oblicatory  either 
on  the  ground  of  comity  or  of  auty,  thereby 
permitting  the  law  of  another  Stale  to  oyer- 
ride  their  own. 

No  color  to  any  other  yiew  Is  glyen  by  our 
decisions  in  JckHmn  y.  ChUago  And  fiofcific 
EUwUor  Co.,  112  U.  S.  888,  400  [80:  447, 
451],  and  HapkinM  y.  Orr.  124  U.  a  510r81 : 
528],  cited  for  plaintiff  in  error.  Tbosa 
caaes  inyolyed  the  rendition  of  Judgmenta 
against  sureties  on  restitution  and  appeal 
bonds  If  Judgment  went  against  their  prin* 
cipals,  and  the  sureties  signed  with  reference 
to  the  particular  statute  under  which  each 
bond  waa  glyen,  nor  did,  nor  could,  any 
such  question  arise  therein  aa  that  presented 
in  the  case  at  bar. 
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CLEMENT  A  AUPFMORDT  et  al.,  Piff*. 

in  Err,, 

«. 

EDWARD  L.  HEDDEK,  Collector  d  the 

Post  of  New  York. 

<8ee  &  C  Reporter*!  ed.  8104BIU 

8UUuU  Of  to  DuUu-^ppraiMl"^  final'-'mer' 
chant  apprai$er^-dee.  £9S0,  Bet.  Btai. 

L  Under  the  Statute  m  to  Duties  the  questton  of 
the  dutiable  Talue  of  the  merobandlse  is  not  to  be 
tried  before  the  appraisers  aa  if  it  were  an  issue 
in  a  suit  in  a  iudiola)  tribunal;  the  proceedings 
for  appitUsal  are  of  a  summary  character. 

t.  The  determination  of  appraisers  as  to  the  duti- 
able value  of  goods  is  conclusive  and  not  re-ez- 
aminable  in  a  suit  at  law,  provided  the  appraisers 
are  selected  in  conformity  with  the  Statute,  and, 
in  appraising,  act  within  the  scope  of  the  powers 
oonferred  upon  them. 

8.  It  is  not  allowable,  in  a  suit  to  recover  back 
duties,  for  the  plaintUf  to  try  before  the  jury  the 
question  as  to  the  actual  value  of  the  goods,  and 
whether  the  appraisers  followed  the  evidence  be- 
fore them  or  disregarded  it. 

4.  A  merchant  appraiser  is  not  an  officer  of  the 
United  States«  required,  under  art.  t,  sec  S,  U.  S. 
Const.,  to  be  appointed  by  the  president,  or  a 
court  of  law,  or  the  head  of  a  department. 

I.  Section  2960  of  the  Revised  Statutes  is  not  un- 
constitutional in  making  the  decision  of  the  ap- 
praisers ilnaU  and  in  taking  away  the  right  to 
have  the  question  of  the  dutiable  value  of  the 
goods  passed  upon  by  a  Jury. 

[No.  78.] 

Argued  J9bv.  U  17,  1890,    Decided  Dee.  8, 

1890. 

rr  ERROR  to  the  Circuit  Coort  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  Judgment  for  plaintiffs  for 
an  excess  of  duties  piud  under  protest  on  im- 
ported c;ood8.    Affirmed. 

The  uicts  are  stated  in  the  opinion. 

Meaars.  Hbmupj  Edwin  Tremain,  Ma$on 
W,  Tyler  and  Alexander  P.  Eetehum  for  plain- 
tiffs in  error. 

JfMtrt.  A«  Z*  Paj!*ker,  Amietant  Atty- 
Oen.,  tnd  Wm.  A.  Mmnrj^  Amitant  Atty- 
Gen.,  for  defendant  in  error. 

Mr.  Juetiee  Blmteliford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brought  br  Clement 
A.  Auif  mordt,  John  P.  Deirener,  William  Deg- 
ener  and  Adolph  William  von  Kessler,  compos- 
ing the  Arm  of  C.  A.  Auif  mordt  &  Co. ,  against 
Edward  L.  Hedden,  Collector  of  the  Port  of 
New  York,  tn  the  Superior  Court  of  the  City 
of  New  York,  and  removed  by  the  defendant 
into  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  to  recover 
an  alleged  eicets  of  duties,  paid  tinder  protest, 
on  goods  imported  Into  the  Port  of  New  York 
from  Bremen  br  the  steamer  Main  and  entered 
at  the  customnouse  at  New  York  on  March 
18. 1SS6.  After  issue  Joined,  the  case  was.  on 
the  application  of  the  plaintiffs,  separated  into 
two  causes  of  action,  the  present  one  cover- 
ing all  questions  of  law  ana  fact  involved  in 
the  fanportatioo,  except  those  which  ooncemed 
the  rales  of  duty  affecting  it;  and  the  trial  in- 
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volved  in  the  case  now  before  us  proceeded  on 
that  basis.  It  was  bad  before  Jw^  Wheeler 
and  a  Jury,  and  resulted  in  a  verdict  for  the 
plaintiffs  for  $10,  for  which  amount,  with  in- 
terest and  costs,  Judament  was  entered  in  July, 
1887.  The  plaintiffs  brousht  a  writ  of  error, 
claiming  that  the  verdict  should  have  been  for 
a  larger  sum. 

The  valuation  of  the  goods  on  entry  was 
7,070  francs,  on  which  a  duty  of  50  i^er 
cent  was  paid.  Afterwards  the  appraisers 
raised  the  valuation  by  adding  440  francs  10 
centimes  to  the  7,070  francs,  making  a  total 
valuation  of  7.610  francs  10  centimes.  On 
a  re-appraisement  bv  a  merchant  appraiser 
and  a  general  appmlscr.  under  section  29HO 
of  the  Revised  Statutes,  the  same  result 
was  reached;  and  on  this  valuation  of  440 
francs  10  centimes  a  duty  of  50  per  cent 
was  paid,  amounting  to  $42.  The  controversy 
in  the  case  relates  to  this  $43. 

There  is  no  foundation  for  the  suffgestion 
made  in  the  brief  for  the  plaintiffs  that  they     ^^.^^ 
paid  any  duty  upon  non-dutinble  charges.  I***j 

Various  assignments  of  error  are  maae  which 
are  not  especially  referred  to  in  the  brief  for 
the  plaintiffs;  and  those  which  are  discufised 
in  that  brief  may  be  classified  under  distinct 

Section  2980  of  the  Revised  Statutes,  under 
which  the  principal  question  in  the  case  arose, 
was  as  follows:  "  If  the  importer,  owner,  agent 
or  consignee  of  any  merchandise  shall  be  dis- 
satisfied with  the  appraisement,  and  shall  have 
complied  with  the  foregoing  requisitions,  he 
mav  forthwith  give  notice  to  the  collector,  in 
writing,  of  such  dissatisfaction;  on  the  receipt 
of  which  the  collector  shall  select  one  discreet 
and  experienced  merchant  to  be  associated 
with  one  of  the  general  appraisers  wherever 
practicable,  or  two  discreet  and  experienced 
merchants,  citizens  of  the  United  States, 
familiar  with  the  character  and  value  of  the 
ffoods  in  question,  to  examine  and  appraise 
the  same,  agreeably  to  the  foregoine  provision!^; 
and  if  they  shall  disagree,  the  collector  shall 
decide  between  them;  and  the  appraisemeni 
thus  determined  shall  be  final  and  be  deemed 
to  be  the  true  value,  and  the  duties  shall  bo 
levied  thereon  accordingly." 

At  the  trial,  the  plaintiffs  pat  In  eridenre  the 
followioflT-named  parts  of  the  general  regula- 
tions under  the  Customs  and  Navigation  Law^. 
published  by  the  Treasury  Department  in  1884., 
namely:  chapter  8.  part  8,  articles  447  to  50C. 
both  inclusive;  chapter  5,  part  8,  articles  180J 
to  1410.  both  Inclusive,  and  articles  1415  to 
1417,  both  inclusive;  also,  extracts  from  in- 
structions issued  for  the  guidance  of  officers  of 
the  customs  and  others  concerned,  by  the  Set-^ 
rotary  of  the  Treasury,  under  date  of  July  K 
1885,  known  as  Treasury  Department  Docu- 
ment No.  712,  being  Instruction  of  June  W 
1885,  p.  845,  No.  6957;  instruction  of  June  10, 
1885,  p.  849,  No.  8959,  and  Instruction  of  July 
20,  1885,  p.  805.  No.  7029. 

Of  the  general  regulations  of  1884,  above  rc> 
ferred  to,  those  which  are  materlalin  this  case 
are  set  out  in  the  margin.* 

•••Art4BS.  1ttslawfnlfOrtheappialsen.ortfao 
ooUeotor  and  naval  olBoer.  as  the  oaas  majbe,  to 
oall  before  them  and  ezamioa,  upon  oalhor  aflhmi- 
tlon,  any  owner,  importer,  conslgnss  or  other  i/sr* 
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lo  the  present  ca«.  the  plafotifli  filed  pro> 
icets  and  appeeU  to  the  Secretarj  of  the  Treee- 
iiry  on  the  20th  of  AprU.  1886.  There  wm  no 
dccUlon  by  the  Secretary  on  the  appeala,  and 
ihb  auit  was  brought.  The  notice  of  diisatia- 
fadton  with  the  flrat  appraisement  was  dated 
March  22, 1886,  and  contained  a  request  for  a 
re  appraisement  Mr.  M'Creenr  was  selected 
by  the  collector  lo  be  the  merchant  appraiser, 
but  ttie  notice  to  him  of  his  selection  was  not 
put  in  evidence.  The  oath  signed  by  him  and 
sworn  to  before  a  deputy  collector,  on  the  8th 
of  April,  1886,  waa  put  ia  eridence,  and  waa 
in  the  following  terms:  "  I,  the  undersigned, 
appointed  br  the  Oollector  of  the  District  of 
New  York  to  appraise  a  lot  of  manufactures 
of  sflk  and  cotton  imported  per  steamship  Main 
from  Bremen,  the  importer  having  requested  a 
new  appraisement  thereof  in  accordance  with 
law,  do  hereby  solemnly  swear  diligentiT  and 
faithfully  to  examine  and  inspect  said  lot  of 
manufactures  of  silk  and  cotton,  and  trulr  to 
report,  to  the  best  of  my  knowledge  and  belief, 
the  actual  market  value  or  wholesale  price 
thereof,  at  the  period  of  the  exportation  of  the 
same  to  the  united  States,  in  the  principal 
markets  of  the  country  from  which  the  same 
was  imported  into  the  United  Sta^  in  con- 
formity with  the  provisions  of  the  several  Acta 
of  Congress  providing  for  and  regulating  the 
appraisement  of  imported  merchandise.  So 
help  me  Ood.**  The  plaintiffs  were  notified  bj 
the  Collector,  oo  the  20th  of  Aprfl.  1896,  to  pay 
the  aJditional  duty.  This  was  after  the  re-ap- 
prabement,  and  the  additional  duty  waa  paid. 


th^  having  previously  paid  |10  fdr  the  me^ 
chant  appraiser's  compensation. 

In  the  course  of  the  trial,  the  plaintiff  pro* 
posed  10  show  by  Mr.  M'Creeiy  that,  at  the 
time  he  acted  aa  merchant  appraiser  In  tha 
preaent  case,  he  acted  as  sudi  at  the  aame  time 
m  other  cases.  This  testimony  bdnc  objected 
to  bv  the  defendant  aa  Irrelevant,  Tt  was  ex* 
eluoed,  and  plaintiffs  excepted.  The  court, 
however,  admitted  in  evidence  the  fact  that 
aome  other  appraisals  were  going  on  at  the  same 
time  with  the  one  in  the  present  caae,  although 
it  excluded,  under  the  exception  of  the  plain- 
tilts,  testimony  aa  to  how  many  of  them  there 
were.  \j 

The  plaintiffa  alao,  for  the  purpose  of  raising 
the  point  that  the  merchant  appraiser  should 
have  been  selected  by  virtue  of  the  classiflcation 
of  employ^  In  the  claasified  customs  service, 
aa  CCTtifled  to  bythe  Secretary  of  the  Treasury 
under  section  882  of  the  Revised  Statutes, 
being  the  classification  provided  for  by  section 
6  of  the  Act  of  January  16, 1888,  chap.  27  (22 
Stat.  406),  offered  auch  classification  in  evi- 
dence, but  It  waa  excluded  by  the  court  under 
the  objection  of  the  defendant,  as  Incompetent, 
immatolal  and  irrelevant,  and  the  plaintiffa 
excepted. 

They  alao  offered  to  show  that  the  merchant 
appraiser  waa  not  appointed  under  the  civO 
aenrice  rulea  luder  the  aaid  Act  of  1888,  but 
the  court  excluded  the  evidence  and  the  plain* 
tiffs  excepted. 

Th^  also  offered  in  evidence  sundry  depo- 
sitions of  witnesses  taken  before  the  re-apprals- 


sno,  tonohlnff  anjr  matter  or  thinf  which  they  maj 
<<eni  material  Id  aaoertalolng  the  true  market  value 
9r  wholesale  prioe  of  mercnaiHllse  Imported,  and 
to  rrqulni  tbe  production,  on  oath  or  aOrmationu 
to  Che  ooUeotor  a»  to  any  pemaoeot  appralssr,  or 
anr  lettera.  aocounta  or  Invoioes  In  hia  pnsssaiinn 
relnciiur  to  the  same,  for  which  purpose  they  are 
auihorteed  to  admlolsler  oaths  and  aflrmaaons. 
Huch  persons  are  not  eotlUed  to  coiiipeosataoik. 
f(.386w  And  AUtssOmoiijin  writtaf  ordepusttiODS 
thusiakeo  will  be  filed  In  the  ooUeosor^  oflloe,  pre* 
served  for  future  use  or  retereoce,  and  traoemined 
to  the  Seoretarjr  of  the  Tieasiii/  wheoever  bemaj 
require  the  same.** 

Article  4as  provides  fOr  the  glvtaif  of  awrltlen 
notice  bjr  the  oollector  to  the  Iroportor of  anjr  addi- 
tion to  value  made  and  eerttfled  by  the  appimlssn^ 
and  provides  for  the  form  of  such  notice. 
**Art.4ML  If  the  Importer  be  dlHatMled  with  tbe 
Bpralaement  be  may  tf  he  baa  compiled  with  the  !•• 


apprataem 

■alrequlremeot,  five  notice  of  such  diasatlsfactloo 

IB  writing  to  the  collector.   This  notice  must  be 


fiveo  In  aU  cases  within  twenty-four  hours,  or  b^ 
fore  the  end  of  the  olBcial  di^  after  the  day  on 


tbr 


hich  the  collector  gave  the  notice  presoritJed  In 
tetttefOUi 


foreaplnffai 
i(BLB.«0|: 


arttotai  and  may  iM 


foUowtnc 


**VormNal01 
Ifottoe  to  OoUeotor 


•^Ir: 
United 

ported  by  — 
have  to  request  that  the 
pursuant  to  ~ 
wtn 


Mat  tnat  toe  same  may  oe  n 
tew  with  aattma  daily  as 


of  the 

I  piovlda  for  a 
to  be  made  after 

.ppralastneot  Is  al' 


**Afft.4ML   OnthereoelpCoftMs  report  Che  eol* 
•setorwtU  select  one  disoreet  and  eaprrleoced 
shant.  acitiaso  of  the  United  8tat«%  familiar 
and  vahM  of  tbe  goods  hsquai 


U7  IT.  S. 


to  be  asinnlsrwd  with  an  appralaer  at  large,  if  the 
attendance  of  auch  ofllcer  be  practicable,  to  eaamine 
and  appraise  the  aame  acoordmg  to  law.  B.  8.  flBSQi 
The  aeleotlon  of  merchant  appralaersahoold  not  be 
confined  ezolnalvely  to  thoaeoonnected  with  forpiin 
tmporta.  Kmt  when  the  requialte  knowledge  exlata 
ahould  be  ezteoded  so  aa  to  embrace  domestic  man- 
ufaoturera  and  producera  and  other  dtlaena  acting 
as  merchants,  ahhoogh  not  dealing  In  foreign  mer* 
chandiae.  8.S11L  The  merchant  tbuaaeleciedwUI 
be  notified  by  the  oollector  of  his  appointment  and 
of  the  time  and  place  of  the  re-ezaminatlon.  The 
wpraiaer  at  large  will  benoClfled  of  the  appeal,  of 
the  lime  fixed  for  re-appralament  and  of  the  name 
of  the  merchant  appralaer.  The  Importer  wlU  be 
nottfledof  the  time  and  place,  but  not  of  the  name 
of  the  merchant  aelected  to  assist  In  the  re-appralae* 
ment.  If  the  attendance  of  an  appralaer  at  large 
be  Impracticable,  the  collector  wUi  aeleot  an  adol* 
tJonal  merchant,  quallfled  aaaforeaald,  for  theper* 
formance  of  the  asrvlce. 

1ST.   Thenotlceof  the  appointment  cf  the 
appraisat  will  be  to  the  f oUowlog  fcrm  i 

**PBcmNalOL 


of  Msrohant  Appralsar. 


**  oollector  *S  OOce, -%18-w 

'flirt   Ton  are  hereby  appointed  to  appraise 
haa  been  entered  at  this  port,  the  im* 


of  to  aooordanee  wHh  the  provisions  of  the  several 
Acts  of  Oongrem  providing  for  and  rssrulating  the 
of  unportedf  msrnhsniliss,  and  ] 


ireoosi 
i^dayof 
porsoant  to  law. 


you 

at*-6*cloek  on 

tbe  said  goods 


eoterlnir  upon  the  doty  Indlealed  In  the 
re  appdntaciit  yon  win  p' 
to  take  the  requWto  oath. 


eaU  atthla  of* 


The  oath  to  be  taken  by  tbe 
willbatathefoUowlag  mmi 

•^VormllowML 

**OathoC  MareteBt  Appralsssi. 

X  the  odsnlgBed,  appointed  by  tbe  oollector 


•7^ 
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era  in  thb  case,  io  regard  to  market  value;  but 
tbej  were  excluded  by  the  court  on  the  objec- 
tloD  of  ihe  defendant,  and  tbe  plaintilb  ex- 
cepted. 

Ttiey  also  offered  to  show  l^  a  witnen  the 
true  and  actual  market  value  and  wlioleaale 
price  of  the  goods  in  qneatloD,  aod  of  goods 
Identical  with  them.  In  the  principal  markeU 
of  tbe  counity  from  which  they  were  exported, 
nt  the  lime  of  their  exportatioD,  in  March, 
1886;  but,  on  the  objection  of  the  defendant 
that  tbe  l^mooy  waa  immaterial,  incompe- 
tent and  irrelevant.  It  was  excluded,  and  the 
plaiatiffa  excepted. 

The  court  directed  «  verdict  for  the  plaintiffs 
for  Ihe  |10  merchant  appralser'sfee*.  Tbe  de- 
fendant aaked  fora  direction  for  a  verdict  for 
him  except  u  to  ancb  910.    The  plaintiffs  re- 

Juesled  the  court  to  submit  lo  the  Jury,  for  their 
nding,  the  question  whether  or  not  there  was 
any  lawful  appraisement  or  re-appralsemeot  In 
tlie  case.  The  court  refused  so  to  do.  but  di- 
recled  a  verdict  for  tbe  defendant  except  as  to 
the  tlO,  to  which  action  of  tbe  court  the  plain- 
tiffs  excepted. 

The  plaintiffs  then  asked  tbe  court  to  direct 
a  verdict  for  the  platatiffs  for  the  sum  claimed 
beyond  the  |10,  on  the  ground  tbat  the  Statute 
under  which  the  merchant  appraiser  was  — 
pointed  was  unconstitui local  and  void,  ui 
tbat  provision  of  article  3,  section  2,  of  tbe 
Constitution  of  tbe  United  States,  which  reads 
■R  follows:  "The  Congress  may  by  law  vest 
Ihe  appoiDtment  of  such  infenor  officers  as 
they  think  proper.  In  the  President  alooe,  in 
the  courlA  of  law  or  In  tjie  heads  of  depart- 


ments,"— claimlngtbat  the  merchaDt  appraiser 
was  an  Inferior  officer,  within  the  meaning  of 
that  provision,  and  was  not  appointed  In  ac- 
cordance therewith.  Tbe  court  denied  the 
motion  and  the  plaintiffs  excepted. 

They  then  requested  (he  court  lo  submit  all  of 
the  testimony  to  tbe  Jury,  with  proper  insiruc- 
tioDB  as  to  what  constituted  an  apjpraiKment 
orare-HpprsiBemenl,whIcb  request 'jas  refused, 
and  tbe  plaintiffs  excepted.        • 

Tbey  also  requested  the  court  to  submit  all 
of  the  evidence  to  the  Jury  loucblng  the  value 
upon  which  tbe  duty  waa  assessed,  and  the 
value  declared  on  entry,  on  the  ground  (hat 
section  2980  of  the  Bevised  Statutes  was  ud- 
coustitutlonal:  that  tbe  plaintiffs  bad  tbe  right 
to  have  submitted  lo  tbe  Jury,  under  pm()er 
iDstriictions,  on  Ihe  evidence,  all  queEtiona 
touching  tbe  imposition  of  duty;  and  that,  by 
withholding  the  evidence  from  tie  jury,  by 
virtue  of  an  unconstitutional  statute  which  de- 
clared the  conclusions  of  the  re-appraisers  to  be 
final,  tbe  plsintlffs  were  deprived  of  their  con- 


article  7  of  the  Amendments  of  tbe  Couslilu- 
tioQ.  This  request  was  dented  and  the  plain- 
tiffs excepted. 

It  Is  proffided,  by  section  290Sof  the  Revised 
Statutes,  that  it  shall  be  tbe  duty  of  tbe  ap- 
praisers of  tbe  United  Btsles,  "  and  evetr  per- 
son who  shall  act  as  inch  appraiser,"  "by  all 
reasonable  ways  and  means  in  his  or  their 
power,  lo  ascertain,  estimate  and  appraise  tbe 
true  and  actual  market  value  and  wbolcaale 
price  "of  tbe  merchandise  under  appraisal,  "at 


everr  ot  them,  and  evwT 

collector  and  naval  oDoer,  a   " 
Hi)  reewinable    trays  and  D 
power,  to  ascertain,  eattmar 
and  actual  market  value  ai 


■  Ithennlted  8 


._.  -  ... lee,  and  the  number  ot  such  rardi, 

paroela  or  guantltlee.  and  suoh  actual  market  value 
or  wholesale  prloe  ot  every  Of  than,  aa  tbe  coaa 
mar  require." 

"Art.  47B.  nw  Bppraiseis  or  the  noIlMtor  and 
naval  ofllcsr,  aa  tbe  case  mar  be,  mar  eaU  before 
them  ami  examine  bimid  oath  ai»owner.  Importer, 


1  tbermar  A 

jmaftetvalnecrwbotaMleprtoeoraor 

le  Imported,  and  require  tbe  produotloii, 

. Ui  the  oolleotor  or  lo  anr  permanent  ap- 

pwilser,  otanrletten,  aeoounta  or  bvoioes  tn  bis 


__. tor  future  use  or  reference,  ti 

Dotted  to  tbe  SecreisuT  of  the  neaauTr  when  be 
shall  require  the  aame.   It.S.«n;» 

"Artiun.  Id  eases  ot  appeal  aeoeralapprolaeie 
shall  pursue  ttwlrlnqulrr  Into  tbeqneetlon  of  the 
actual  character  and  dutiable  value  of  tbe  goods 
under  te-exomlnailoD  In  suoh  maDoeras  ther  mar 
deem  most  conducive  toajuit  and  equitable  de- 
termination of  the  queeUoo.  It  la  expected  that 
tber  will  arrive  at  tfiatootioluslDn  from  their  own 
knowledge  and  JudirmentB  as  experts,  tai  Bubetan> 
tially  tbe  same  manner  as  In  the  eaae^  orlctaol  ap- 
pranemente.   Bee  artkdo  tit.   8.  nHt" 

"Art.  UOB.  Aathe  examlnaltoiM  ot  appralaanare 
made  tbe  bests  ot  tbe  irenend  olaselSattion  ot  Im- 

portalloiis  tor  tbe  Imposition  and  a ~ 

iutj-,  It  ' •■■"  — 
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the  time  of  exportation,  and  in  the  principal 
markets  of  the  countfy  whence  the  same  has 
been  imported  into  the  United  States;"  and  by 
section  2980  it  is  made  the  duty  of  the  general 
appraiser  and  the  merchant  appraiser  to  exam- 
ine and  appraise  the  jzoods  *'  agreeably  to  the 
foregoing  provisions. 

While  the  eeneral  appraiser,  Mr.  Brower, 
who  acted  with  the  merchant  appraiser  in  the 
present  case,  was  under  examination  as  a  wit- 
ness on  the  trial,  he  was  asked  whether  he  pro- 
ceeded on  the  appraisement  in  accordance 
with  the  instructions  of  the  Secretary  of  the 
Treasury  of  June  9, 1885,  and  prior  thereto,  in 
respect  to  the  method  of  procedure.  *  This 
question  was  objected  to  by  the  defendant  as 
incompetent,  irreleyant  and  immaterial,  the 
court  sustained  the  objection  and  the  plaintiffs 
excepted.  The  exclusion  of  this  evidence  is 
assigned  for  error.  The  question  was  too  gen- 
eral, and  was  incompetent  in  that  respect,  be- 
cause it  called  upon  the  witness  to  institute  a 
comparison  between  the  method  pursued  and 
the  entire  instructions  of  the  Secretary  of  the 
Treasury,  whereas  the  proper  course  was  for 
the  witness  to  give  the  particulars  of  the 
method  pursued,  leaving  it  to  the  court  and 
the  Jury  to  make  the  comparison  with  the  in- 
structions, which  were  in  evidence.  But,  in- 
asmuch as  the  court  directed  a  verdict  for 
the  defendant,  the  plaintiffs  properly  raise  the 
question  as  to  whether  what  was  done  bv  the 
appraisers,  as  shown  by  the  evidence,  shows 
that  the  re-appraisers  proceeded  "by  all  reason- 
able ways  and  means  ^  to  ascertain  the  value  of 
the  gooos.    In  other  words,  the  instructions  of 


the  Treasury  Department  being  in  evidence, 
and  it  being  presumed  that  they  were  followed, 
the  question  is  raised,  whether  those  instruc- 
tions give  the  importer  all  the  rights  to  which 
he  is  entitled,  and  whether  they  are,  or  are  not, 
repuenant  to  the  provision  of  the  Statute  which 
requ&es  the  use  of  "all  reasonable  ways  and 
means,"  and  whether  the  proper  rights  of  the 
importers  were  accorded  to  them  in  this  case. 
The  views  of  the  circuit  court  in  regard  to  this 
case,  as  stated  at  the  trial,  are  set  forth  in  the 
report  of  it  in  80  Fed.  Rep.  860,  and  are  con* 
tained  also  in  the  record.  Mr.  Robinson,  the 
agent  of  the  plaintiffs,  employed  to  attend  to  [888] 
their  custom-house  business,  '^nd  who  acted  in 
the  present  case,  gave  his  testimony  as  to  whal 
took  place  in  regara  to  the  re-appraisement,  so 
far  as  he  was  cognizant  of  itv  llie  court  com- 
mented on  his  t^mony  and  that  of  other  wit- 
nesses, and  said:  "I  do  not  gather  from  the 
testimony,  as  given  here,  that  the  plaintiffs  or 
their  agent  understood  that  they  were  in  any 
way  excluded  from  their  goods,  which  were  in 
the  adjoining  room.  I  understand  him  to  say 
that  when  his  appraisal  was  going  on  he  was 
at  perfect  liberty  to  be  in  the  room  where  the 
goods  were,  and  point  them  out  to  the  apprais- 
ers, but  not  to  the  witnesses.  I  understand 
him  that  there  was  a  notice  on  the  door  that 
led  into  that  room  that  nobody  would  be  al- 
lowed in  there  when  the  witnesses  were  exam- 
ining the  goods.  When  this  case  was  up  and 
the  merchant  appraiser  and  the  general  ap- 
praiser were  there,  if  he  had  wanted  to,  be 
could  have  gone  into  the  room  and  pointed 
out  any  of  the  goods  he  had  a  mind  to.    He 


lectora,  for  transmission,  in  case  of  diaaffreement« 
to  tbe  Secretary  of  the  Treasiuy.    B.  8.  zd4S," 

^Art.1410.  Appraisers  must  rigidly  exclude  un- 
authorized persons  from  the  rooms  where  goods  are 
awaiting  or  are  under  examination  for  appraise- 
ment, and  forbid  their  subordinates  to  hola  com- 
munication with  Interested  persons  concerning  the 
goods  under  appraisement.    B.8.:i919.** 

**  Art.  1416.  Appraisers  are.  in  oases  of  re-appraise- 
ment, to  give  courteous  and  due  attention  to  ex- 
planations and  statements  of  importers,  in  person 
or  by  representative,  relating  to  the  subject  matter 
under  examination,  but  they  are  to  limit  the  priv- 
ilege so  accorded  to  one  person  in  each  single  case 
of  re-appmisement,  to  reoeit  e  only  statements  of 
fact,  to  require  all  facts  to  be  stated  concisely  and 
not  argumentatively,  and  to  pursue  their  inquiry 
into  tbe  question  of  tbe  actual  character  and  duti- 
able value  of  the  goods  under  re-examination  in 
such  manner  as  they  deem  most  conducive  to  a 

Iost  and  equitable  determination  of  the  question, 
ferohant  appraisers  appointed  in  cases  ox  appeal 
from  the  deciiBions  of  the  customs  appi^iseis  are 
also  to  t>e  governed  by  this  article.** 

From  the  Instructions  of  June  9, 18R5:  "The  law 
of  re-appraisement  is  precisely  the  ear  le  as  that  of 
origincu  appraisement,  and  there  is  nc  authority  or 
justification  for  the  system,  which  it  appears  has 
£TOwn  up  in  your  office,  of  treating  a  re-appraise- 
ment as  in  the  nature  of  a  trial  in  a  court  of  law. 
wherein  the  re-appraising  officers  sit  as  Judges  and 
render  decisions  accordlnor  to  the  preponderance 
of  testimony  adduced.  The  law  provides  that  the 
merchant  appraiser  shall  be  familmr  with  the  char- 
acter and  value  of  the  goods  in  question,  and  it  Is 
presumed  that  the  general  appraiser  will  bave  or 
will  acquire  such  expert  icnowledge  of  the  goods 
he  is  to  appraise  as  to  enable  him  to  intelUgently 
perform  his  official  duty  with  a  due  regard  for 
the  rights  of  all  parties  and  independently  of  the 
testimony  of  interested  witnesses.  The  functions 
•of  the  re-appraisinff  board  are  the  same  as  those  of 
the  original  appraJaers.  They  are  themselves  to 
appraise  the  goods,  and  not  to  depend  for  their  in- 
formation upon  the  appraisement  of  so-called  ex- 
perts in  the  line  of  the  goods  in  question.  I  am 
fl nf  ormed  that  it  is  the  practice  to  hold  re-appraise- ' 
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ments  on  certain  davs  of  the  week,  within  the 
hours  of  twelve  and  three,  and  that,  owing  to  the 
number  of  appeals  pending,  two  or  more  cases  aret 
often  heard  at  the  same  time  by  different  merchant 
appraisers,  all  acting  in  conjunction  with  the  gen- 
eral appraiser:  that  Importers  and  witnesses  are 
permitted  to  thronar  the  general  appraiser's  office. 
In  whose  presence  toe  conclusions  of  the  apprais- 
ing board  are  often  announced,  and  that,  if  such 
conclusions  are  not  satisfactory  to  the  importer,  he 
is  allowed  to  protest  and  re-argue  the  case,  with  a 
view  to  a  modiflcatlon  of  the  dndinff,  in  which  he 
is  often  suocesshil.  It  is  plain  that  all  this  is  a  wide 
departure  from  the  methods  of  re-appraisement 
contemplated  by  the  law  and  regulations,  and  must 
necessarily  result  in  injury  to  the  revenue  and  gen- 
eral demoralisation  among  officials  and  unporters. 
The  local  appraisers  are  expected  to  do  their  full 
duty  In  ascertaining,  estimating  and  appraising  the 
true  and  actual  market  value  or  wholesale  price  of 
imported  merchandise  at  the  time  of  exportation, 
ana  in  tbe  principal  markets  of  the  country  whence 
the  same  has  been  imported.  When  appeals  are 
taken  from  the  valuation  so  found,  it  is  expected 
that  the  general  appraiser  and  merchant  appraiser 
selected  to  act  with  him  will  re-appitiise  the  mer- 
chandise in  substantially  the  same  manner  as  id 
pursued  on  oricrinal  appraisement.  Section  fS9S2 
of  the  Revised  statutes  authorizes  appraisers  to 
call  before  them  and  examine  under  oath  any 
owner,  importer,  consignee  or  other  person,  touch- 
ing anything  which  they  may  deem  material  in 
ascertaining  the  true  market  value  or  wholesale 
price  of  any  merchandise  imported.  It  is  by  this  law 
that  appraisers  are  authorized  to  summon  wit- 
nesses, but  there  is  no  authority  for  the  public  ex- 
amination of  such  witnesses,  or  their  cross-exami- 
nation, by  ixnporters,  or  counsel  employed  by  such 
importers.  The  appraising  officers  are  entitled  to 
all  information  obtainable  concerning  the  foreign 
market  value  of  goods  under  considerationf  but 
such  information  is  not  public  property.  It  Is 
due  to  merchants  and  others  called  to  flrlve  such 
information  that  their  statements  shall  be  taken 
in  the  presence  of  official  persons  only.  It  must 
often  occur  that  persons  in  possession  of  facts 
which  would  be  of  value  to  thr  appraisers  in  de- 
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was  flflked  to  make  his  statement  and  under- 
stood that  he  bad  the  right.  He  didn't  ques- 
tion but  that  the  samples  they  had  were  the 
right  ones.  He  stayed  there  as  long  as  he 
wanted  to,  to  do  anything  about  pointing  out 
his  goods.  I  think  the  importer  was  entitled 
to  tbat — to  be  there  when  the  appraisal  was 
made;  to  point  out  his  goods;  to  know  they 
were  Ids  goods;  to  illustrate  them  and  exhibit 
them  in  any  manner  he  saw  fit;  and  to  present 
to  the  appraisers  any  views  he  had.  I  think 
he  had  that  right;  but  I  am  not  able  to  say 
from  this  evidence  that  there  was  anything 
tending  to  show  that  he  was  denied  that  light. 
There  is  one  other  point  upon  which  I  am  not 
clear;  that  is,  when  this  board  takes  testimony 
(and,  whether  they  will  take  it  all  or  not,  they 
are  to  decide  themselves),  whether  they  are 
bound  to  let  the  importer  know  that  they  are 
taking  it;  or  if  thev  do  let  the  importer  know 
they  nave  taken  it,  whether  they  are  bound 
to  let  him  know  what  it  is,  so  he  mav  answer 
it.  But  mv  impression  is  that  that  is  discre- 
tionary with  the  board;  that  they  may  make  in- 
quiry by  what  they  deem  to  be  proper  ways 
and  means;  and  that  the  importer  must  rely 
on  their  fairness  and  judgment  as  to  what  tes- 
timony they  do  take,  and  the  weight  they  give 
to  it;  that  the  fact  Qiat  the  importer  was  not 
informed  who  the  witnesses  were,  and  what 
they  testified  to,  and  given  an  opportunity  to 
cross-examine  them,  and  an  opportunity  to 
meet  it,  does  not  constitute  a  valid  objection 
against  the  re-appraisement." 

The  contention  of  the  plaintiffs  is  that,  under 
the  instructions  of  the  Treasury  Department 
and  the  evidence,  the  question  in  issue  as  to 
the  dutiable  value  of  the  merchandise  could 
iot  he  reasonably  heard  at  all  on  the  re-ap- 
prajBement,  because  (1)  the  importer,  or  his 
agent,  was  practically  excluded  from  the  re-ap- 
praisement; (2)  was  not  afforded  opportunity 
to  support  bis  oath  on  entry,  or,  within  proper 
limits,  to  confront  the  opposing  witnesses  bv 
testimony  in  his  own  behalf;  (8)  or  to  sift  evi- 
dence secretly  or  openly  heard  in  opposition  to 
him;  (4)  or  to  have  the  aid  of  counsel,  if  he 
desired;  and  particularly,  that  the  rule  of  "  rea- 
sonable ways  and  means"  could  not  exist  in  a 
tribunal  which  proceeded  to  examine  an  issu- 


able matter  under  a 
yers. 

We  are  of  opinioi 
the  question  of  the  ( 
chandise  Is  not  to  be 
as  if  it  ^vere  an  issu 
tribunal.  Such  is  n 
Statute,  and  tlie  prac 
trary  from  the  earlier 
ment.  No  govern  me 
enues,  or  perform  its 
the  system  contended  J 
to  prevail.  The  reg-iil 
instructions  from  the  T 
reasonable  and  proper. 
Revised  Statutes,  the  Sc 
has  power  to  establish 
not  incoDsistent  with  t 
States,  to  secure  a  Just, 
appraiseoient  of  all  men 
the  United  States;"  aoc 
made  "the  duty  of  all  c 
to  execute  and  carry  iotc 
of  the  Secretary  of  the  T 
execution- of  the  Reveoi 
any  difiSculty  shall  arise 
struction  or  meaniDjr  of 
en  lie  Laws,  the  decision  o\ 
Treasury"  is  made  conclu 

The  proceedings  for  a| 
sarily  be,  to  some  extent, 
acter.  In  Cheatham  v.  I 
S.  85,  88  m:  061,  563]  i 
court,  speaking  by  Mr,  Ju 
governments,  in  all  times,  I 
sar]r  to  adopt  stringent  mc 
lection  of  taxes,  and  to  be  r 
ment  of  them.  These  mea^u 
nor  does  the  government  n 
traordinary  cases,  to  the  cour 
The  revenue  measures  of  ev 
ernment  constitute  a  systen 
for  its  enforcement  by  officers 
that  purpose.  In  this  cou 
for  each  State,  or  for  the  fedi 
provides  safe^ards  of  its  own 
injustice  or  oppressioD  in  the  { 
its  Revenue  Laws.  Such  ape 
to  specified  tribunals  as  the  li 
expedient.    Such  remedies,  al 


terminlDff  market  values  are  deterred  from  appear- 
ing or  teetifylnfir«  by  the  publicity  ffiven  to  re-ap^ 
EraJsement  proceediogs.  Artiole  IflS  of  the  remi- 
itions  enjoms  appraisers  to  irive  courteous  and  due 
attention  to  the  explaaatioDs  and  statements  of 
importers,  in  person  or  by  representative,  relatlufir 
to  the  Bubpeot  matter  under  investiiration,  but  they 
are  to  limit  the  privUege  so  accorded  to  one  person 
m  each  single  case  of  re-appraisement,  to  receive 
only  statements  of  tact,  and  to  require  all  facte  to 
be  stated  concisely  and  not  argumentatively.  This 
regulation  has  been  so  construed  tbat  attomeys- 
At-law  and  custom-house  brokers  have  appeared 
and  acted  as  representatives  of  the  importer  on  re- 
appraisement.  Such  a  construction  is  erroneous. 
The  representative  of  the  importer  in  such  oases 
should  be  his  employe  or  salesman— some  person 
belonging  to  his  house  familiar  with  the  facts 
touching  the  subject  matter  under  consideration. 
There  is  no  office  here  for  the  lawyer  or  custom- 
house broker,  and  such  persons,  as  well  as  all  others 
not  offloiallycaUed  before  the  appraiser,  should  be 
excluded.  This  Department  expects  that  all  ap- 
praising officers,  including  the  general  appraisers, 
wHl  co-operate  in  all  proper  measures  for  the 
■upnression  of  undervaluations,  and  be  just  and 
uniform  In  the  aopralsement  of  Imported  merchan- 
dise, to  the  end  fliattheTarlir  Laws  may  be  strictly 
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enforced,  and  fair  and  honorable 
tected  from  loa  by  the  dishonp^t 
scrupulous  importerB." 

From  tbelDfltructioiuof  JuDeli 
have  been  employed  at  several  of  t 
sulates,  for  the  purpose  of  enab 
to  obtain  and  transmit  to  appraia 
as  to  cost  of  producing  sllJa  and  oth 
so  that  these  offloers  wouid  have 
ascertaininff  the  cost  or  value  of  the 
posing  Buco  merchandise,  togethe 
pense  of  manufacturing,  preparing 
such  merchandise  for  shipmeat . . 
tion  29(0,  Uevlsed  Statutes)  makes  I 
ascertain,  estimate  and  appraise  the  ( 
market  value  and  wholeaaie  price  o( 
diae  at  the  time  of  exportation,  and  ii 
markets  of  the  countrv  whence  the  a 
imported  into  the  United  States,  anc 
I)ears  that  such  true  and  actual  mark 
not  be  asoertained  to  your  satisfoctic 
ascertain  the  cost  of  production,  puj 
ninth  section  of  the  Act  of  188S,  refen 
no  case  to  appraise  the  goods  at  leas  i 
so  ascertained.  These  Statutes  are  p 
appraising  offloen  must  comply  vita 
them.** 
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iDff  bftck  tozei.  fllenUy  exacted,  ai  mar  aeem 
wiae.  are  provided.  In  these  respects  the  United 
States  ha?e,  as  was  said  by  this  court  in  NMoU 
T.  United  8tatm,  74  U.  8.  7  WaU.  122  [10: 1251, 
enacted  a  system  of  oorrecti?e  Justice,  as  well 
as  a  system  of  taxation,  in  both  its  customs 
and  internal  reyenuo  branches.  That  system 
te  intended  to  be  complete.  In  the  customs 
department  it  permits  appeals  from  appraisers 
to  other  appraisers,  and  in  proper  cases  to  the 
Secretary  of  the  Treasury;  ana,  if  dissatisfied 
with  this  highest  decision  of  the  executive  de- 
partment of  the  ffOTemment,  the  law  permits 
the  party,  on  paying  the  money  required,  with 
a  protest  embodying  the  grounds  of  his  objec- 
Uon  to  the  tax,  to  sue  the  goTemment  through 
its  collector,  and  teat  in  the  courts  the  Talidity 
of  the  tax."    It  was  said  also  in  that  case 

Si,  80  [568])  that  the  government  "has  the 
ffht  to  prescribe  the  conditions  on  which  it 
wul  subject  itself  to  the  Judgment  of  the  courts 
in  the  collection  of  its  revenues. "  One  of  those 
conditions  is,  and  always  has  been,  that  the 
determination  of  appraisers  as  to  the  dntiable 
value  of  ffooda  shall  be  conclusive  and  not  re- 
examinable  in  a  suit  at  law.  provided  the 
appraiaers  are  selected  in  conformity  with  the 
statute,  and,  in  appraising,  act  within  the 
scope  of  the  powers  conferred  upon  them. 
See  also  State  Railroad  Tdx  Oa$e$,  02  U.  8.  575. 
1326  J  613  [28:  668,  6781;  Snyder  v.  Mark9,  100  U.  S. 
180,  108,  104  [27:  001,  008];  EUton  v.  MerHtt, 
110  U.  8.  07  [28: 88];  Am$on  v.  Murphy,  115 
U.  a  670,  m,  586  [20:  401,  408,  404]:  M^^r- 
mamn  v.  MerriU,  128  U.  8.  856,  861  [81: 164, 
166]. 

In  BOUm  V.  MmrriU  It  was  distiuctlv  held 
that  the  valuation  of  merchandise  made  by  the 
appraisers  was,  in  the  absence  of  fraud,  con- 
clusive on  the  importer:  that  the  right  of 
appeal  to  the  Secretary  of  the  Treasury,  when 
duties  were  alleged  to  have  been  illegaUr  or 
erroneously  exacted,  and  the  rUht  to  a  trial  by 
jury  in  case  of  an  adverse  oecision  by  the 
Secretary  of  the  Treasury,  did  not  relate  to 
alleged  errors  in  the  appraisement  of  goods, 
whether  bv  a  merchant  appraiser  or  otherwise; 
and  that  it  was  not  allowable.  Id  a  suit  to 
reoovcr  back  dutiea,  for  the  plaintiff  to  put 
in  evidence  the  records  of  toe  proceedings 
before  the  merdiant  appraiser  and  the  genenl 
appraiser,  including  the  testimony  and  the 
various  documents  before  the  appraisers,  or  to 
try  before  the  Jury  the  question  as  to  the 
actual  value  of  the  goods  and  whether  the 
appraisers  followed  the  evidence  before  them 
or  disregarded  It.  The  evidence  ruled  out  in 
that  case  was  evldeooe  which  tended  only  to 
show  carelessness  and  irregularity  \n  the  dk- 
chargn  of  their  duties  by  the  appraiseit,  but 
not  that  they  had  aasr.med  powers  not  con- 
ferred by  the  SUtote. 

Although  by  section  20  of  the  Act  of  Jium 
10. 1800,  chap.  470,  enUtled  "An  Act  to  81m- 
plify  the  Laws  in  Relation  to  the  Collection  of 
the  Kcvennea,"  sectlotts  t002  and  2080  of  tha 
Revised  Statutes  are  expceasely  repealed,  aeo- 
tlon  10  of  thai  Act  provkies  that  It  shall  be  the 
doty  of  the  apprainra  of  the  United  Sutes, 
"  by  an  reasonable  ways  and  meana,^  to  ap- 
praiae  the  aetoal  market  value  and  wholeaale 
price  of  Imported  goods  In  the  principal  mar- 
ketaof  tba  oonntiy  whence  the  same  have  been 

It?  u.  a. 


imported  ;  and  section  13  of  that  Act  provides 
that  the  decision  of  the  appraiser,  or  that  of 
the  general  appraiser  In  cases  of  re-appraisc- 
meot,  or  that  of  the  board  of  general  appraiwrs 
on  review,  shall  be  final  and  conclusive  as  to 
the  dutiable  value  of  the  merchandise,  against 
allparties  interested  therein. 

There  is  nothing  in  the  instructions  of  the 
Secretary  of  the  Treasury,  or  i^  anv  of  the 
regulations  prescribed,  or  in  the  evidence  in 
this  case,  which  shows  that  the  appraisers  [SS6J 
were  not  free  to  perform  their  duties  properly, 
as  required  by  the  Statute.  The  re-appnisera 
appraised  the  goods  In  the  appraisers'  room  in 
the  public  store.  On  the  day  oefore  the  re-ap- 
praisement took  place,  the  agent  of  the  plain- 
tiifs  received  due  notice  of  it,  and  he  attended 
and  was  called  by  the  re-apnriUiers  before  them. 
The  merchant  appraiser  had  then  and  there 
samples  of  the  plHintilTs  goods,  and  the  gener- 
al appraiser  asked  the  agent  for  his  statement 
in  the  case,  and  It  was  made.  The  samples 
were  on  the  table  before  the  merchant  apprais> 
er.  and  the  cases  of  goods  were  in  the  adjoining 
room.  The  agent  made  no  oblectlon  as  to  the 
proceedings,  and  testifies  that  be  was  allowed 
to  make  a  full  statement  concerning  the  value 
of  the  plalntilfs'  goods ;  and  the  evidence  fails 
to  show  that  any  request  was  made  on  behalf 
of  the  plaintiffs  which  was  refused,  except  the 
requentoflnd  the  value  which  the  plalnliffs 
desired  to  be  found. 

It  is  contended  for  the  plaintiffs  that  the 
merchant  appraiser  is  an  officer,  and  an  inferior 
officer,  who,  under  article  2,  section  2,  of  the 
Constitution,  could  be  appointed  only  by 
the  President,  or  by  a  court  of  law,  or  by  the 
head  of  a  department  In  the  present  caw. 
the  adectlon  of  the  merchant  appraiser,  bis 
oath,  and  the  manner  in  which  be  and  the  gen- 
eral appraiser  discharged  their  dutiea,  were  in 
comiJiance  with  the  Statute  and  with  the 
trearary  regulations ;  but  It  Is  urged  that  the 
manner  of  appointing  tha  merchant  appraiser 
was  illegal.  The  merchant  appraiser  Is  an 
expert,  selected  as  an  emerpncy  arises,  upon 
the  request  of  the  importer  for  a  re-appraisal. 
His  appointment  la  not  one  to  be  classified 
under  the  Civil  Service  Law,  he  is  not  to  be  op- 
pointed  on  a  oompedUve  examination,  nor 
does  he  fall  within  the  provisions  of  the  Ci\il 
Service  Law.  He  Is  not  a  "  clerk,"  nor  an 
**  agent,'*nor  a  **  person  employed."  in  the  cus- 
toms department!  within  the  meaning  of  sec- 
tion 6  of  the  Civil  Service  Act ;  nor  is  he  an 
oflloer  of  the  United  States,  required  to  be 
appc^ted  t>y  the  President,  or  a  court  of  law,  §m;m\ 
or  the  head  of  a  department  He  Is  an  expert,  ^  ^ 
selected  aasoch.  flection  2080  requires  that  be 
shall  be  a  "discreet  and  experienced  mer^ 
dunt,"  "familiar  with  the  character  and  value 
of  the  goods  In  questkm.*  He  Is  selected  for 
the  spraal  case.  He  has  no  ceoeral  functions, 
nor  anv  employment  which  nas  any  duration 
as  to  tune,  or  which  extends  over  anv  case  fur- 
ther than  as  he  la  aeleded  to  act  in  that  partio- 
olar  caae.  He  is  an  executive  agent,  as  an 
expert  aasistant  to  aid  In  ascertaining  the  value 
of  the  goods,  selected  for  the  particular  case  «>n 
the  request  of  the  Importer,  and  aelected  for 
his  special  faiowledge  In  rmrd  to  the  char- 
acter and  value  of  tlie  panlcubr  goods  In  ques- 
tion.   He  has  no  claimor  right  to  be  desig- 
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iiated,or  to  act  except  as  he  may  be  designated. 
The  Statute  does  not  use  the  word  "  appoiot," 
but  uses  the  word  "  select."  His  podtion  U 
without  tenure,  duration,  continuing  emolu- 
ment or  continuous  duties,  and  he  acts  only 
occasionally  and  temporarily.  Therefore  he  is 
not  an  "  officer,"  within  the  meaning  of  the 
clause  of  the  Constitution  referred  to.  United 
States  T.  Maurice,  2  Brock.i96. 102, 108 ;  United 
States  T.  HartufeU,  78  U.  S.  6  Wall.  885,  898 


[18 :  880, 882] ;  United  States  y.  Oermaine,  99 
tJ.  8.  608,  610,  611,  [25 :  482,  488]  ;  HaU  y. 
Wieconein,  108  U.  8.  6, 8,  9  [26 :  802, 808, 804J; 


United  States  y.  Mouat,  1M  U.  8.  808,  807 
[81 :468,  464] ;  Units6  States  y.  Smith,  Id.  625. 
6^  [584,  5861. 

The  present  guestioii  is  yery  much  like  that 
considered  in  United  States  y.  Oermaine.  In 
that  case,  under  section  4777  of  the  Reyised 
Satutes,  the  commissioner  of  pensions  was 
empowered  to  appoint  ciyil  surgeons  to  make  a 
periodical  examination  of  pensioners  and  to 
examine  applicants  for  pensions.  The  ques- 
tion arose  whether  a  surgeon  so  appointed  was 
an  officer  of  the  United  States,  whoee  appoint- 
ment was  required  to  be  made  by  the  President, 
or  a  court  of  law,  or  the  head  of  a  department. 
This  court  held  that  he  was  not,  and  said,  refeif* 
ring  to  the  case  of  United  States  y.  SdrttoeU: 
''If  we  look  to  the  nature  of  defendant's 
employment,  we  think  it  equally  clear  that  he 
is  not  an  officer.  In  that  case  the  court  said, 
the  term  embraces  the  ideas  of  tenure,  dur- 
ation, eoQolument  and  duties,  and  that  the  latter 
were  continuing  and  permanent,  not  occa- 
sional or  temporary.  In  the  case  before  us 
the  duties  are  not  continuing  and  permanent, 
and  they  are  occasional  and  intermittent.  The 
surgeon  is  only  to  act  when  called  on  by  the 
commissioner  of  pendens  in  some  special  case, 
as  when  some  pensioner,  or  claimant  of  a  pen- 
sion, presents  himself  for  examination.  He  may 
make  fifty  of  these  examinations  in  a  year,  or 
[SS8]  none.  He  is  reouired  to  keep  no  place  of  busi- 
ness for  the  public  use.  He  giyes  no  bond  and 
takes  no  oath,  unless  by  some  order  of  the 
commissioner  of  pensions  of  which  we  are  not 
adyised.  No  regular  appropriation  is  made  to 
pay  his  compensation,  which  is  two  dollars  for 
eyery  certificate  of  examination,  but  it  is  paid 
out  of  money  appropriated  for  paying  pensions 
in  his  district,  under  regulations  to  oe  pre- 
scribed by  the  commisdoner.  He  is  but  an 
agent  of  the  commisdoner,  appointed  by  him, 
and  remoyable  by  him  at  his  pleasure^  to  pro- 
care  information  needed  to  aid  in  the  perform- 
ance of  his  own  official  duties.  He  may  appoint 
one  or  a  dozen  jpersons  to  do  the  same  thing. 
The  compensation  may  amount  to  flye  dollars 
or  fiye  hundred  dollars  per  annum.  There  is 
no  penalty  for  his  absence  from  duty  or  refusal 
to  perform,  except  his  loss  of  the  fee  In  the 
giyen  case.  If  Congress  had  passed  a  law 
requiring  the  commisdoner  to  appoint  a  man 
to  lumisn  each  agency  with  fuel  at  a  price  per 
ton  fixed  by  law  hi^  enough  to  secure  the 
deliyery  of  the  coal,  oe  would  haye  as  much 
claim  to  be  ao  officer  of  the  United  States  as 
the  surgeons  appointed  under  this  Statute." 

This  case  does  not  present  any  queetion  like 
that  of  substituting  a  new  merdiant  appraiser 
for  one  already  selected,  as  in  Oreely  y.  Thomp- 
sm,  61  U.  8.  10  How.  226  [18:  897];  nor  is  it 
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a  case  where  the  appraiser  did  not  see  \hm 
original  packages,as  In  Qredifs  Adminstrator  y. 
^fV«tf,  59  U.S.18  How.  418  [15:455];  nor  a 
case  where  it  was  offered  to  show  that  tne  mer- 
chant appraiser  was  not  a  person  haying  tha 
qualification  prescribed  by  the  statute,  as  in 
Odbermann  y.  Merritt,  128  U.  8.  856  {81: 164], 
and  in  Mustin  y.  Oadwalader,  Id.  869 1169];  nor 
a  case  where  it  was  contended  that  the  appraisers 
did  not  open,  examine  and  appraise  the  padc* 
ages  designated  by  the  collector,  as  in  Oelber- 
mann  y.  merritt;  nor  a  case  where  to  the  admit- 
ted market  yalue  of  an  importation  there  was 
added  such  additional  yalue  as  was  equal  to  a 
reduction  made  in  the  yaluation  of  the  cases 
containing  the  goods,  as  in  Badger  y .  Cfusimano, 
180  U.  8.  89  [&:  851].  Those  were  instances 
of  errors  outside  of  the  yaluation  itself  and  out- 
dde  of  the  appraisement  prescribed  by  the 
statute. 

Nor  is  there  anything  In  the  objection  that 
section  2980  of  the  Reyised  Statutes  is  uncon- 
stitutionsl  in  making  the  decision  of  the  apprais- 
ers final,  and  that  the  plaintiffs  had  a  nght  to 
haye  the  question  of  the  dutiable  yalue  of  the 
goods  paraed  upon  by  a  Jui^.  As  said  before, 
Uie  goyemment  has  the  right  to  prescribe  the 
conditions  attending  the  importation  of  goods, 
upon  which  it  will  permit  the  collector  to  be 
sued.  One  of  those  conditions  is  that  the 
appraisal  shall  be  regarded  as  final ;  and  it  has 
been  held  by  this  court,  in  Arnson  y.  Murphy, 
10)  U.  a  288  [27  :  9201,  that  the  right  to 
bring  such  a  suit  is  excludyely  statutory,  and 
is  substituted  for  any  and  eyery  common-law 
right.  The  action  is,  to  all  intents  and  pur^ 
poses,  with  the  proridons  for  refunding  the 
money  if  the  importer  is  successful  in  the  suit, 
an  action  against  the  goyemment  for  moneys  in 
the  treasury.  Theproyidon  as  to  the  finality  of 
the  appraisement  is  yirtuiUly  arule  ofeyidence 
to  be  ODseryed  in  the  trial  of  the  suit  brought 
against  the  collector. 

The  uniform  course  of  legislation  and  prac- 
tice, in  regard  both  to  the  mode  of  selectioD  of 
the  merchant  appraiser  and  as  to  the  condo- 
dye  effect  of  the  appraisal,  are  entitled  to  great 
weight.  Stuart  y.  r^ird.  5  U.  8.  1  Cranch* 
299,  809_[2 :  115,  118] ;  Martin  y.  Hunter's 
Lessee,  1  Wheat.  804,  852  [4 :  97,  100]  ;  Cehens 
y.  Virginia,  19  U.  8.  6  Wheat  264,  418,  421 
[5 :  257.294,295]  ;  Oootey  y.  Boofrd  of  Wardens, 
58  U.  8.  12  How.  299,  815  [18  :  996,  1008]  ; 
Burrow  ones  Lith.  €h,  y.  Sarony,  111  U.  i:^ 
58,  57  [28:  849,851];  I7ie  Laura,  114  U.  8. 
411,  416  (29:147,149]. 

The  plsintilKs  complain  of  the  exdudoo,  as 
eyidence,  of  a  paper.  Exhibit  No.  14,  being  a 
report  recdyed  by  the  collector  at  New  York 
from  the  United  States  coitful  at  Horgeo. 
in  Switzerland,  dated  February  25, 1886^  and 
purporting  to  be  a  memorandum  niade  hj  one 
Schmid,  a  goyemment  silk  expert,  concerning 
certain  undery^uations  of  merchandise  coyered 
by  inyoices  of  goods  to  C.  A.  Auffmordt  A  Co., 
which  embracM  the  goods  In  question.  The 
paper  was  excluded  by  the  court  on  the  objee- 
Uon  of  the  defendant  that  It  was  immat^ial 
and  irreleyant,  and  the  plaintiffs  excepted.  It 
does  not  app^r  that  the  paper  was  used  upon 
dther  of  the  appraisals,  and,  if  it  had  been,  it 
would  haye  been  proper  to  use  it.  as  adyidng 
the  officers  of  the  goyemment  of  the  cost  of 
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the   goods  in  (fOetUon.    It  wit   properly  ex- 

I33Q]        The  other  qnettlooe  diacoased  at  the  ber  have 
^  been  fuUy  oooeidered,  hntitk  not  ooniidered 

neceMtiy  tocomment  on  them. 


MONTANA  RAILWAY  OOMPANY*  iV- 

^11  Err,, 

f. 

CHARTiRfl  B.  WABBBN  ar  al. 

<Bee&a  Baporter^  ad.  MB^BIJ 

Bmimf  9f  Unritorial  judamtnt    matten    fv- 
tisweth^^fpirUoHM  at  to  eotiML 

1.  Under  the  •tetotfltofMontmna,  where  there  it  a 
.  hm  of  ezoepdooaMtothenillnirof  tbeoourtoo 
the  matter  of  Inttnicttooe,  aoda  ■tatemeot  of  all 
the  prooeedlnffe  In  the  trial,  approTed  bj  ooonael 
nod  aatheotioeted  by  the  trial  judge,  this  teialB. 
eleot  for  the  purpoees  of  reriew  here  of  aMonta- 
na  judgment* 
t.  When  the  judgment  of  a  ooort  it  ehaHenged  In 
error.  Its  mllngs  alone  are  open  to  ooiuadera- 
tkm.  If  It  had  jorlsdietlon;  mere  mauers  of  error, 
to  whioh  the  attention  of  the  oourt  was  not 


t,  Opinions  of  witnesses  se  to  the  Taloe  of  proper- 
ty need  not  be  based  upon  sales  of  the  same  or 
similar  property:  after  a  wltnesi  has  testlfled  that 
be  knows  the  paupetty  and  Its  Talue,  be  may  be 
sailed  upon  to  state  suoh  Talne, 

[No.  80.1 

Argu^Nim,  IB.  19.1890.  DeoidedDee, 3,1890. 

rf  ERROR  to  the  Supreme  Oourt  of  the  Ter- 
ritory of  Montana,  to  review  its  Judgment 
•iBrming  the  Judgment  of  the  District  Court  of 
that  Tenitorr  for  damases  for  the  taking  of 
land  by  the  Montana  Rafiway  Company.    4/*- 


The  facts  are  stated  in  the  opinion. 

Mtrnn.  John  F.  IMlloo  and  Haftff  Huh- 
hard,  for  plalntiif  in  error: 

The  court  erred  in  permittinff  in  evidence  the 
opinions  of  wltnessee  as  to  the  value  of  the 
mining  land,  without  showing  that  those  wit- 
nesses were  competent  to  give  such  opinions. 

Tmjfenning  v.  Oom  Bixhange  In$,  Co.  48  N. 
Y.  879, 883;  1  Sutherland,  Dam.  798;  Central 
P^RCo.w.  Foarwn,  86  CaL  847,  888;  Boo- 
Umd  W.R  Corp,  v.  (Md  Colonif  d  F.  R.  Co.  B 
Allen,  148;  Bodertoon  v.  Enajm,  85  N.  Y.  91. 

Mr.  B.  8.  Biird#tt»  for  defendants  in  error: 

In  ptoceedinct  In  eminent  domain  the  rule  of 
law  is  well  setued  that  the  vahie  of  real  estate 
may  be  found  by  witnesses  other  than  experts. 
If  a  witness  resides  In  the  neighborhood  and  is 
acquainted  with  the  propertv,  Its  availability, 
situation,  character,  etc.,  he  is  competent  and 
his  evidence  may  go  to  the  Jury  for  what  it  is 
worth. 

Shatiuekw.BtanskamBramekR  Cb.  8  Allen, 
117;  San  DUgo  Land,  efe.  Oo.  v.  NmU,  78  CaL 
88;  Bobmmn  v.  Knapp,  85  N.  Y.  99;  Pmntpl-^ 
mnU  SN.T.R.SC.  Co,  ▼.  Bunndl,  81  Pa. 
488;  ar.  Lomii,  K.  SA.  B.  Co,  v.  Chapman,  88 
Kan.  mrtiLeBogS  W,B.Oo.w.  Eawk^  89  Kan. 
888;  Looptnworik,  T.  AS,  W.  B.  Oo.  v.  i\nU,28 
Kan.  881:  Oohiik  v.  SL  Piaul  S  a  B.  Oo,  19 
Minn.  888;  BpHnMdSS  B,  Co,  v.  CaikiMM, 
8  West  Rep^  84M0  Mo.  5a;  Smanw.IMdU' 


$tx  Countv,  101  Mass.  177;  Lafayette,  B.  d  M. 
B,  Co,  V.  Minihw,  66  IlL  219;  minoio  d:  W,  R 
Co.  V.  Van  Bom,  18  111.  257;  Simmons  v.  St. 
Paul  di  a  B.  Oo,  18  Minn.  184;  Kan$a$  CenU 
R  Co.  V.  Atten,  24  Kan.  88;  Cedar  Bapidi,  I, 
F. diN.W.R  Co, V.  AKan, 87 Minn.  88;  Blake- 
/f  V.  ChiMoo,  Kd  N.  R  Co,  2R  Neb.  207; 
Dtoight  V.  Hampden  Coun^  Comre.  11  Gush. 
201;  Famfin^v.  Burpee,  18 Met.  288;  Wymanyr. 
Lestinffton  di  W.  0.  R  Co.  Id.  826;  mUker  r. 
Bo$ton,B  CuOi.  879;  Clark  v.  Baird,  9  N.  Y. 
188;  EelUwf  ▼•  Eraueer,  14  Serg.  i  R  187; 
Warrens.  Wheeler,  21  Me.  484;  IlUnoie  Cent. 
R  Co,  V.  Downey,  18  DL  i59;  BuUer  v.  Mehr- 
liniL  15  m.  488;  Indianapolie,  D.  dtS,  B,  O. 
V.  Fugh,  85  Ind.  279:  Laierenee  v.  Boeton,  119 
Mass.  126;  BaUr,  Keokuk  dt  N.  W.  R  Co.  74 
Iowa,  182;  Sigqfooey.  MinneapeUe,  L,SM,B 
Co,  89  Minn.  8. 

The  Question  as  to  whether  a  witness  is  com- 
petent, is  one  resting  in  the  discretion  of  the 
Judee  presiding  at  the  trial. 

chandler  v.  Jamaica  Fond  Aqueduct  Corp 
125  Mass.  544. 

Tbe  term  ''market  value*  does  not  mean 
simply  such  amount  as  the  property  would 
bring  at  a  forced  sale,  or  under  peculiar  drcum* 
stances,  but  such  sum  as  the  property  is  worth 
in  tbe  market  to  persons  generally,  if,  after 
reasonable  time,  those  who  were  willing  to  pey 
its  Just  and  full  value  were  found. 

LittU  Bock  Junction  R  Co.  v.  Woodruff.  49 
Ark.  890;  Eeeli  v.  Chieago,  M,  dbSL  F,  bTCo,  72 
Wis.  229;  Somerville  dt  S,  R  Co.  v.  Doughty, 
22  N.  J.  L.  495;  Bcbb  v.  MageviOe  dt  Mt.  8. 
Tump,  BoadCo.  8  Met  (Ky.)  117;  Green  v. 
Chicago,  97  DI.  871 ;  King  v.  MtnneapoUe  U.  R 
Co,  82  Minn.  224:  Blue  Earth  County  v.  St. 
FauldtS,  O.R  Co,  28  Minn.  508;  Fatteroon^. 
Mieeieeippi  S  R  RB,ao.9  DiU.  465;  Gu{f,  C. 
dS.F.ROo.w.  Fuller,  68Tex.  467. 

The  correct  rule  is  the  value  of  the  property 
fai  view  of  the  uses  to  which  it  mav  be  put,  ancl 
not  simply  its  productiveness  to  the  owner  in 
the  oonoltion  in  which  he  has  seen  fit  to  leave  it. 

Drtffy  V.  Midland  R  Co.  127  Mass.  571; 
Dickenmm  v.  Fitehburg,  18  Gray,  546;  Chandler 
V.  Jamaiea  Fond  Agueduet  Corp.  125  Mass.  544; 
NortKem  Foe.  R  Co.  v.  Beynolde,  50  CaL  90; 
MuUer  v.  Southern  Fae.  R  R  Co.  es  CaL  %40; 
Mieeietippi  R  B.  Oo.  v.  Bing,  58  Mo.  491;  He 
Furman  Street,  17  Wend.  649;  Dorian  v.  Boot 
Brandywins  d  W.RCo.H^Fn.  520;  Michigan 
A.  L.  B.Co.  V.  Bamee,  44  Mich.  822;  Young 
V.  Harrieon,  17  Ga.  80;  Qoodin  v.  Cincinnati 
diW.W.O.  Oo.  18  Ohio  St  169;  Louieeillc. 
N,  O.dT.R  Co.  V.  i^a1^  64Mias.  899;  Chi 
cage,  B.  dt  L.  S.  R  Co.  v.  CatkoUe  Bishop,  8 
West  Rep.  881, 119  111  680;  Sauik  Fork  Comre. 
V.  Dunleiy,  91  DI.  49;  Amoekeag  Mfg.  Co,  v. 
Woreeet4r,90  N.  H.  586;  Low  v.  Ooneord  R 
Corp,  2  New  Sng.  Rep.  875,  68  N.  H.  558; 
St.  Louie, K.dbA.ROo.'w.  Chapenan, 88 Kan . 
807. 

Mr.  Juatioe  Bwammr  delivered  the  opinion 
of  the  court: 

The  plafaitlfl  In  error  desiring  to  oonetmot  Its 
ndlroad  through  a  tract  of  land  belonging  to 
the  defeodanta  la  enor»  the  tame  being  a  min- 
fai£  claim  known  as  the  Nipper  lode,  sttoated 
inSflver  Bow  Cqonty,  Montana  TtrfHoiy,  took 
appropriate  pcooeedlnp  for  the  oondemiierion 
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of  a  right  of  way.  The  appraisers  assessed  the 
damages  at  $1,552.  From  such  appraisement 
the  defendants  appealed  to  the  district  court; 
and  on  trial  there  the  jury  found  the  damages 
to  be  $7,000,  for  which,  with  costs.  Judgment 
was  entered  against  the  Railroad  Company. 
An  appeal  was  taken  to  the  Supreme  Court  of 
the  Territory,  which  affirmed  this  judgment; 
which  judgment  of  affirmance  has  been  brought 
before  us  for  .consideration.  The  opinion  of 
that  court  will  be  found  in  6  Mont.  275. 

A  preliminary  question  is  presented  by  the 
defendants  in  error:  They  insist  that  no  bill 
of  exceptions  was  taken  at  the  trial,  and  that 
therefore  no  rulings  of  the  trial  court  are  be- 
fore us  for  consideration,  citing  as  authority  the 
case  of  Kerr  v.  Clamtnti,  95  U.  S.  188  [24:  493], 
In  that  case,  as  in  this,  after  the  trial  a  state- 
ment of  the  errors  alleged,  upon  which  a  mo- 
tion for  a  new  trial  was  ba»ed,  was  prepared 
and  filed;  but,  although  signed  by  counsel,  it 
was  held  by  this  court  to  be  not  the  equivalent 
of  a  bill  of  exceptions,  and  to  be  available  only 
for  the  purpose  expressed,  to  wit,  the  motion 
for  a  new  trial.  There  was  in  that  case  no 
stipulation  that  the  statement  should  be  treated 
as  a  bill  Of  exceptions,  or  be  available  for  other 
purposes  than  that  of  a  new  trial  It  was  not 
au  I  hen  ticated  by  the  trial  Indge.  Lacking  that 
authentication,  it  was  adjudged  available  only 
for  the  purpose  named;  and  that  it  did  not 
bring  into  the  record,  for  review  in  this  court, 
tbp  (questions  presented.  In  this  case  the  pro- 
ccedmgs  on  the  trial  are  embodied  in  a  state- 
ment prepared  like  that  for  the  purpose  of  a 
motion  for  a  new  trial;  but,  in  addition,  it  is  au- 
thenticated by  the  trial  judge  as  a  correct  state- 
ment of  the  proceedings.  Further  than  that, 
at  the  trial  a  bill  of  exceptions  was  prepared  in 
respect  to  the  rulings  of  the  court  on  instruc- 
tions, signed  bv  the  trial  ludge  and  filed  at  the 
time,  which  bill  of  exceptions  was  incorporated 
in  the  statement  So  that  we  have  a  separate 
and  perfect  bill  of  exceptions  as  to  the  rulinf 
of  the  court  on  the  matter  of  instructions;  ana 
a  statement  of  all  the  proceedings  in  the  trial, 
approved  by  counsel  and  authenticated  by  ^e 
trial  judge.  This  proceeding  was  authorized 
by  the  statutes  of  Montana,  and  must  be  ad- 
judged as  sufficient  for  the  purposes  of  review 
here. 

When  the  case  was  brought  to  the  Supreme 
Court  of  Montana,  no  new  assignments  of  error 
were  made.  The  only  specifications  of  error 
were  in  the  statement  prepared  for  the  motion 
for  a  new  trial  in  the  district  court.  Perhaps 
nothing  more  was  necessary;  and  all  the  ques- 
tions arising  on  the  trial  may  have  been  open 
to  consideration.  Be  that  as  it  mav,  the  opin- 
ion of  the  supreme  court  opens  oy  saying: 
''There  are  assignments  of  error  in  the  state- 
ment which  are  not  referred  to  in  appellant's 
brief,  and  which  will  therefore  not  be  consid- 
ered by  this  court  Those  relied  upon  are  as 
follows.**  It  then  discusses  them,  and  closes 
with  the  statement  that  ''these  are  all  the  errors 
complained  of  and  relied  upon  in  appellant's 
brief."  The  court  also  comments  upon  the 
character  of  the  record,  and  says:  "It  is  certain- 
ly apparent  that  it  is  not  such  a  record  aA  should 
be  filed  in  this  court"  The  question  now 
arises  whether  our  inquiry  is  limited  to  the 
matters  presented  to  and  considered  by  that 
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court,  or  should  be  broadened  to  all  matters 
that  tranroired  at  the  trial.  Obviously,  the 
former.  £rror  is  alleged  in  the  judgment  of 
the  Supreme  Court  of  the  Territory;  and  if  in 
all  matters  presented  to  it,  its  rulings  were  cor- 
rect, it  cannot  be  affirmed  that  its  Judgment 
was  erroneous,  because  there  were  in  the  rec- 
ord matters  not  vital  to  the  question  of  Juris- 
diction or  the  foundation  of  right,  but  simply 
of  procedure,  to  which  its  attention  was  not 
called,  and  in  respect  to  which  its  Judgment 
was  not  invoked.  All  such  matters  must  bo 
considered  as  waived  by  the  complaining  party. 
It  Would  be  an  anomaly  if  a  par^  feeling  him- 
self aggrieved  bv  the  rulings  of  a  trial  court 
could  appeal  to  the  Supreme  Court  of  his  Ter- 
ritory, and  invoke  its  Judgment  on  certain 
alleged  errors;  and  when  defeated  there,  could 
transfer  the  judgment  of  that  Territorial  Su- 
preme Court  to  tnis,  and  ask  a  reversal  here  of 
Its  Judgment  on  grounds  involving  mere  mat- 
ters of  procedure  in  the  prior  triaK  to  which 
its  attention  was  not  directed,  it  is  funda- 
mental that  when  the  judgment  of  a  court  is 
cballen^^  in  error,  its  rulings  alone  are  open 
to  consideration.  Of  course,  if  the  trial  court 
had  no  Jurisdiction,  that  is  a  matter  which  is 
always  open,  and  the  attention  of  the  court  of 
last  resort  may  be  called  thereto  in  the  first  in- 
stance; but  mere  matters  of  error  may  alwaya 
be  waived,  and  they  are  waived  when  the  at- 
tention of  the  reviewing  court  is  not  called  to 
them.  Our  conclusion,  therefore,  is  that  our  r#*-r^, 
inquiry  in  this  case  is  only  in  relation  to  the  L^^'i 
matters  presented  to  and  reviewed  by  the  Su- 
preme Court  of  the  Territory. 

They  are  three  in  number:  first,  that  the  ver- 
dict indicates  passion  and  prejudice.  ObvloualT 
there  is  no  foundation  for  this.  If  the  testi- 
mony admitted  by  the  trial  court  was  compe- 
tent, there  was  ample  foundation  for  the  ver- 
dict. If  the  witnesses  were  to  be  believed  and 
their  testimony  was  competent,  the  verdict  was 
not  excessive;  and  the  second  of  the  three 
points  presented  to  the  supreme  court,  which 
was  that  the  evidence  was  not  sufficient  to  jus- 
tify the  verdict,  thus  fails.  There  remains  for 
consideration  but  a  single  point — that  there 
was  admitted  in  evidence  on  the  trial  the  opin- 
ions of  witnesses  as  to  the  value  of  the  land, 
which  were  not  based  upon  the  sale  of  the  same 
or  similar  property,  and  were  not,  therefore, 
the  opinions  of  persons  competent  to  so  testify. 
It  appears  that  Uie  land  taken  was  a  strip  run- 
ning through  a  mining  claim,  which  had  been 
patented  and  belongra  to  the  defendants  in 
error.  The  claim  adjoined  the  Anaconda  min- 
ing daim,  which  had  been  developed  and 
worked,  and  demonstrated  to  contain  a  vein 
of  great  value.  The  claim  in  controversy  had 
been  developed  so  far  as  to  indicate  that  pos- 
sibly, perhaps  probably,  the  same  rich  vein  ex- 
tended through  its  territory.  It  had  not  been 
developed  so  far  that  this  could  be  affirmed  as 
a  fact  proved.  The  strip  taken  ran  lengthwise 
through  the  claim;  and,  upon  the  trial,  wit- 
nesses were  permitted  to  testify  as  to  their 
^  opinion  and  Judgment  of  its  value.  It  may  be 
conceded  that  there  is  some  element  of  uncer- 
tainty in  this  testimony;  but  it  is  the  best  of 
which,  in  the  nature  of  things,  the  case  was 
susceptible.  That  this  mining  claim,  which 
may  be  called  "only  a  protpe^"  had  a  value 
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fairly  denominated  a  market  value,  may,  as 
the  supreme  Court  of  Montana  well  sayt,  be 
tfSrmed  from  the  fact  that  such  "prospects" 
nre  the  constant  subject  of  barter  and  sale, 
lentil  there  has  been  full  exploiting:  of  the  vein 
its  vaiue  is  not  certain,  and  there  is  an  element 
of  speculation,  it  must  be  conceded,  in  any  es- 
timate thereof.    And  yet,  uncertain  and  specu- 
lative as  it  is,  such  "prospect"  has  a  market 
value;  and  the  absence  of  certainty  is  not  a 
matter  of  which  the  Railroad  Company  can  take 
^6^      advantage,   when   it  seeks  to  enforce  a  sale. 
Contiguous  to  a  valuable  mine,  with  indica- 
tions that  the  vein  within  such  mine  extends 
into  this  claim,  the  Railroad  Company  may 
not  plead  the  uncertainty  in  respect  to  such  ex- 
tension as  a  ground  for  refusing  to  pay  the  full 
value  which  it  has  acquired  in  the  market  by 
reason  of  its  surroundings  and  possibilities. 
In  respect  to  such  value,  the  opinions  of  wit- 
nesses familiar  with  the  territory  and  its  sur- 
roundings are  competent.    At  best,  evidence 
of  value  is  largely  a  matter  of  opinion,  espe- 
cially aa  to  real  estate.    True,  in  large  cities, 
where  articles  of  personal  property  are  subject 
to  tre<^uent  sales,  and  where  market  quotations 
are  daily  published,  the  value  of  such  personal 
property  can  ordinarily  be  determined  with 
accuracy;  but  even  there,  where  real  estate  in 
lots  is  frequently  sold,  where  prices  are  geper- 
ally  known,  where  the  possibility  of  rental  and 
other  circumstances  affecting  values  are  readily 
ascertainable,    common   experience   discloses 
that  witnesses  the  most  competent  often  widely 
differ  as  to  the  value  of  any  particular  lot;  and 
there  is  no  fixed  or  certain  standard  by  which 
the  real  value  can  be  ascertained.    The  jury  is 
compelled  to  reach  its  conclusion  by  compari- 
son of  various  estimates.    Much  more  so  is 
this  true  when  the  effort  is  to  ascertain  the 
value  of  real  estate  in  the  country,  where  sales 
^  few,  and  where  the  elements  which  enter 
into  and  determine  the  value  are  so  varied  in 
character.     And  this  uncertainty  increases  as 
we  go  out  into  the  newer  portions  of  our  land, 
^here  settlements  are  recent  and  values  forma- 
^▼e  and  speculative.    Here,  as  elsewhere,  we 
Are  driven  to  ask  the  opinions  of  those  having 
superior  knowledge  in  respect  thereto.    It  is 
Dot  questioned  by  the  counsel  for  plaintiff  in 
error  that  the  general  rule  is  that  value  maybe 
proved  by  the  opinion  of  any  witness  who  poe- 
fleases  sufficient  Knowledge  on  the  subject;  but 
their  contention  Is,  that  the  witnesses  permitted 
to  testify  had  no  such  sufficient  knowledge. 
It  is  difficult  to  lay  down  any  exact  rule  in  re- 
spect to  the  amount  of  knowledge  a  witness 
must  possess;  and  the  determination  of  this 
matter  rests  largely  In  the  discretion  of  the  trial 
r3S41    iB^^'     BtiUwSl  (9  B.  Hfg.  Co.  v.  Phdpt,  180 
'     U.  B.  6^0  [82:  1088];  Lawrence  v.  BotUm,  119 
Mass.  126;  Chandler  v.  Jamaica  Pond  Aguedttct 
Corp.  126  Mass.  644.    The  witnesses  whose 
testimony  is  complained  of,  all  testified  that 
they  knew  the  land  and  its  surroundings;  and 
many  of  them  that  they  had  dealt  in  mining 
claims  situated  in  the  district,  and  had  opinions 
as  to  the  value  of  the  property.    It  is  true, 
some  of  them  did  not  claim  to  be  familiar  with 
sales  of  other  property  in  the  immediate  vicin- 
ity; and  the  want  of  that  means  of  knowledge 
is  the  specific  objection  made  In  the  Supreme 
C^ourt  of  the  Territoiy  to  the  competency  of  I 
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those  witnesses.  But  the  possession  of  that 
means  of  knowledge  is  not  essential.  It  has 
often  been  held  that  farmers  living  in  the  vicin- 
ity of  a  farm  whose  value  is  in  question,  may 
testify  as  to  its  value,  although  no  sales  have 
been  made  to  their  knowledge  of  that  or  similar 
property.  Indeed,  if  the  rule  were  as  stringent 
as  contended,  no  value  could  be  establish^  in 
a  community  until  there  had  been  sales  of  the 
property,  in  question,  or  similar  propertv. 
After  a  witness  has  testified  that  he  knows  the 
property  and  its  value,  he  may  be  called  upon 
to  state  such  value.  The  means  and  extent  of 
his  Information,  and  therefore  the  worth  of  bis 
opinion,  may  be  developed  at  length  on  cross- 
examination.  And  it  is  fully  open  to  the  ad- 
verse party,  if  not  satisfied  with  the  values 
thus  given,  to  call  witnesses  in  the  extent  of 
whose  knowledge  and  the  weight  of  whose  opin- 
ions it  has  confidence. 

We  think  the  Supreme  Court  of  Montana 
was  right  in  holding  that  no  error  was  oom- 
mitt^  in  permitting  the  testimony  of  these 
witnesses.  These  are  all  the  questions  submit- 
ted to  that  (ourt;  and  its  ruling;  in  respect 
thereto  being  correct,  its  judgment  i$  affirined. 


JOHN  JOHNSON,  Plff.  in  Err.. 

V, 

THOMAS  L.  RISE  kt  au 
(8ee  S.  a  B6porter*s  ed.  aO(K808l> 


L  To  give  this  court  Jurlsdlotlon  to  revieir  a  Judg- 
ment of  a  state  court,  It  must  appear  affirmativb- 
ly,  not  only  that  a  fMoral  questioo  was  presentet? 
therein  for  decision  to  tbe  highest  court  of  the 
State  having  jurisdiction,  hut  that  its  decision 
was  necessary  to  the  determination  of  the  cause, 
and  that  it  was  actually  decided  or  that  the  judg- 
ment as  rendered  could  not  have  been  given  with- 
out deddlnir  tL 

8.  Where  In  a  suit  from  a  state  court  there  is  a  fed- 
end  question,  but  the  case  may  have,  been  dis- 
posed of  on  some  other  Independent  ground,  and 
it  does  not  appear  on  which  of  the  two  grounda 
the  judgment  was  tiased,  then  if  the  Independent 
ground  was  not  a  good  and  valid  one,  sufficient  of 
ttself  to  sustain  the  judgment,  this  court  will  take 
jurisdiction  of  the  case. 

&  Where  a  defense  in  a  state  court  Is  distinctly 
made,  resting  on  local  lUtutes,  this  court  wiU 
not*  In  order  to  reach  a  federal  question,  resort  to 


Varm.—AM  to  review^  by  Untted  StaUa  8uprem€ 
Court,  0/  terrilorial  dedgionB;  extent  and  manner  of; 
diatinetUm  betwun  an  appeal  and  a  vjrit  of  error,^ 
see  noU  to  Miners  Bank  of  Dubuque  v.  Iowa,  18:  867. 

A»  to  exeepUon,  when  must  be  taken^  to  be  available 
on  review,- wee  note  to  Phelps  v.  ICayer,  14:  648. 

Am  to  what  partieUlarUy  in  exceffttons  U  neeeaaary 
in  order  to  a  review  in  appeUate  eourC  see  tioCe  to 
Moore  v.  Bank  of  the  Metropolis,  10:  1T2L 

A$  to  What  queetiona  the  United  StOtea  Supreme 
Court  wUlreview  on  wrU  of  error;  bUl  of  exceptional 
-flee  noU  to  Parks  v.  Turner,  18:  868^ 

The  auvreme  court  wUXnatreview  tAs  disereMonary 
actum  of  the  court  beiow,  Bea  fioU  to  Barrow  v. 
Hill,  14:  48. 

68i 


[8007 


ioa-ao9 


COUBT  OV  TD  IJmXMD  StATB... 


OoT.  Tkiiii» 


1301J 


ertttoil  oonjeotore  as  to  the  aotioo  of  the  court  In 
the  disposition  of  suoh  defense. 

L  Where  in  a  suit  in  a  state  court  there  is  a  fed- 
eral questlon^and  also  a  ground  under  the  State 
Statute  of  Limitations  on  which  the  judflrment  is 
sustainable,  and  tt  does  not  appear  on  which  of 
the  two  grounds  the  Judgment  was  hased«  this 
court  has  no  Jurisdiction  to  review  the  judgment. 

[No.  81.1 

Buhmitted If09.  IS,  1S90.  iMeidedDee,  8,2890. 

r\  ERROR  to  the  Supreme  Oourt  of  the  State 
of  Tennessee  to  reYiew  a  Judgment  of  that 
court  afflrming  a  decree  of  the  Chancery  Court 
of  Shelby  County,  Tennessee,  dismissing  a  suit 
to  recover  of  an  administrator  and  the  sureties 
and  others  the  amount  of  a  debt    JHnntMed. 

Statement  bv  Mr.  ChUfJugHee  Fuller: 
This  was  a  bill  filed  in  tiie  Chancery  Court 
of  Shelby  County,  Tennessee,  on  October  28, 
1885,  by  John  Johnson  against  Thomas  L. 
Risk,  L.  Tiff  Risk,  John  D.  Milbum,  H.  C. 
Warriner,  Eben  L.  Risk,  a  minor,  and  his 
guardian,  Alice  H.  Risk,  all  residing  in  Shelby 
County,  and  Frank  L.  Duncan,  and  Jennie, 
his  wife,  residing  in  Cincinoati,  Ohio,  llie 
bill  averred  that  the  complainant  and  one  E. 
F.  Risk,  since  deceased,  were  copartners  in  the 
City  of  Memphis,  under  the  styles  of  Johnson, 
lUsk  &  Co.  and  Risk  &  Johnson,  doing  a  foun- 
dry and  also  a  mercantile  business;  and  that  on 
the  first  day  of  February,  1875,  the  firms  were 
dissolved,  and,  for  ten  thousand  dollars  paid  to 
complainant,  he  sold  and  conveyed  to  Risk  his 
undivided  half  of  the  real  estate,  and  also  his 
interest  in  the  machinery,  tools  and  stock  of 
every  kind,  belonging  to  said  firms,  reserving 
their  bills  receivable,  book  accounts  and  debts 
due  them,  which  were  to  remain  the  Joint 

Property  of  Risk  and  complainant,  but  were  to 
e  collected  by  Ri^k  and  by  him  accounted  for 
to  complainant  in  the  proportion  of  one  half  to 
complainant  and  the  other  to  Risk,  "in  the 
manner  set  forth  in  the  deed  of  bargain  and 
sale  executed  at  the  time,  and  a  copy  of  which 
is  filed  with  and  is  a  bart  of  this  bill,  and 
marked  Exhibit  'A.'"  It  was  further  avened 
that  **one  condition  of  the  said  sale  was  that  the 
said  E.  F.  Risk  assumed  the  payment  of  each 
and  all  the  debts  and  liabilities  of  every  kind 
whatever  of  each  and  both  of  the  said  firms  of 
Johnson,  Risk  &  Co.  and  Risk  &  Johnson,  and 
bound  and  obligated  himself  to  pay  the  same 
and  protect  andkeep  the  said  Johnson  harmleai 
from  the  payment  of  any  part  thereof." 

The  bill  then  stated  that  among  the  liabilities 
of  the  firms  so  assumed  l^  Risk,  was  one  to 
his  son»  L.  Tiff  Risk,  who  declined  to  sue  his 
father  for  the  debt,  notwithstanding  he  knew 
of  the  contract "  by  which  his  father  had  gotten 
all  the  aaseta  of  the  said  Arms  and  had  agreed 
to  pay  all  their  debts  vid  liabilities,^  but 
brougnt  suit  therefor  against  the  complainant 
alone  in  the  Circuit  Court  of  Shelby  County,  and 
recovered  a  Judgment  therein,  April  22, 1878, 
for  $1,280.87  and  costs;  that  £.  F.  Risk  never 
at  any  time  paid  any  part  of  this  Judgment, 
and  00  tbe  27th  of  August,  1886,  the  complain- 
ant paid  L.  Tiff  Risk  $1,000  in  satisfaction 
tlieieof,  by  giriog  him  his  note  for  $150,  due 
at  four  months,  and  another  of  the  same  date 
for  $800»  due  at  dz  months,  with  indorsers;  and 
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that  no  part  of  said  stmi  had  been  repaid  com- 
plainant, but  the  whole  remained  due  and  un- 
paid. Complainant  further  stated  that  on  tbe 
11th  of  July,  1878,  E.  F.  Risk  filed  his  peti- 
tion  in  bankruptcy  in  the  District  Oourt  of  tbe 
United  States  for  tbe  District  of  West  Tennes- 
see under  and  in  compliance  with  tbe  Act  of 
Congress  entitled  "  An  Act  to  Establish  a  Uni- 
form System  of  Bankruptcy  throughout  the 
United  States/  approved  on  the  third  day  of 
Mardi,  1867.  and  in  such  petition  asked  to  be 
discharged  nom  all  his  debts  and  liabilities 
then  edting;  that  subsequently,  on  the  20tli 
of  December,  1878,  a  discharge  was  graatad 
him  by  the  court  aforesaid  in  manner  and  form 
as  declared  in  said  Act;  that  B.  F.  Risk  died 
intestate  in  Sbelbv  County,  Tennessee,  on  the 
20th  of  June,  1882,  without  ever  having  paid 
any  part  of  the  debt  to  L.  Tiff  Risk,  on  which 
the  latter  had  recovered  judgment  against  com- 
plainant; that  onthe27tb  of  June,  1882,  letters 
of  administration  on  his  estate  were  granted  by 
the  Probate  Court  of  Shelby  County  to  the  de- 
fendant Thomas  L.  Risk,  who  was  qualified 
and  became  the  administrator  and  executed  a 
bond  as  such,  conditioned  according  to  law, 
with  the  defendants  John  D.  Milbum  and  L. 
Tiff  Risk  as  his  sureties;  that  tbe  administra- 
tor, on  the  21st  of  August,  1882,  filed  an  in- 
ventory of  the  assets  of  the  estate,  showing 
certain  cash  on  hand,  and  giving  a  list  of  per- 
sonal property,  on  which  no  value  was  set;  that 
on  the  27th  of  September,  1882,tbe  said  Thomas 
L.  Risk,  as  such  administrator,  filed  in  the 
probate  court  his  final  settlement  of  the  estate 
of  E.  F.  Risk,  without  giving  the  prescribed 
statutory  notice  to  creditors  and  others  inter- 
ested in  said  estate;  and  that  on  the  same  day 
an  order  was  entered  confirming  the  settle- 
ment and  discharging  Thomas  L.  Risk  as  ad- 
ministrator, canceling  his  bond  and  releasing 
bis  sureties  from  forttier  liability.  Upon  this 
settlement  it  was  shown  by  the  administrator 
that  the  personalty  bad  been  disposed  of,  aiK? 
that  the  whole  amoimt  with  which  he  should 
be  charged  was  $1,028.40;  and  he  also  showed 
the  debts  paid,  tbe  expenses  of  administration 
and  the  sum  remaining  for  distribution,  and 
credited  himself  with  the  sums  paid  the  dis- 
tributees of  E.  F.  Risk,  deceased,  being  as 
follows:  to  Mrs.  Jennie  Duncan,  to  L.  Tiff 
Risk,  to  Alice  H.  Risk,  as  guardian  of  Eben  L. 
Risk,  grandson  of  E.  F.  Risk«  deceased,  and 
himsefi,  $2^.56  eacb. 

Complainant  averred  that  Thomas  L.  Risk 
made  the  payments  to  the  distributees  without 
taking  any  refunding  bond  as  required  by  the 
statute,  and  in  his  own  wrong  and  without  the 
authority  of  law,  and  that  be  and  his  toretiea 
on  his  administration  bond  are  now  liable  to 
complainant  on  accotmt  of  tbe  matters  set  out 
in  the  bill  for  the  full  amount  of  said  payments 
and  interest  tbereon  until  paid.  Complainant 
further  showed  that  on  I)ecember  1,  1888, 
Thomas  L.  Risk  was  appointed  bj  the  probate 
court  administrator  de  oawU  fMH  of  the  estate 
of  B.  F.  Risk,  deceased,  and  at  that  time  gave 
a  bond  as  such  administrator,  with  defendants 
L.  Tiff  Risk  and  H.  0.  Waniner  as  sureties, 
and  thereupon  quaUfled  and  had  since  con- 
tinued to  be  such  administxator,  but  had  iUed 
no  inventory  of  the  asseU  of  said  estate  ilnoe 
bis  appointment,  and  had  taken  no  iteptintbe 
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•dmiolitraUoo  lo  f tr  m  the  oomplainuit  knew 
or  belteTod. 

The  un  then  proceeded:  "  Upon  the  state 
of  facti  aforeMld  the  phdntUf  labmlta  tbmt  the 
I  discharge  in  bftokruptcj  of  the  etldRF.  RiBk 
*  did  not  discharge  htm  or  his  estate  from  Ua- 
tiOitj  to  the  pudDtiff  on  the  contract  of  in- 
denmitj.  a  copy  of  which  is  marked  Exhibit 
'A,'  and  a  part  of  this  bm.  hot  such  Habllltj 
remains  upon  his  estate,  and  the  ssld  Thomas 
L.  Risk,  as  administrator  thereof,  personaUy^ 
as  If  no  discharge  In  bankniptej  had  been 
cranted;  and  the  plalntUf  further  sabmltathat 
Uie  said  distribatees  to  whom  the  said  Thomas 
L.  Risk  distributed  the  sums  aforesaid  In  the 
manner  aforesaid,  to  wit  (naming  them),  are 
liable  and  are  bound  br  law  to  refund  and  par 
the  said  sums  so  distributed  to  them,  req>ecl- 
iTely,  in  order  that  the  same  may  be  applied 
towards  the  paTmentof  the  demand  hernn  set 
up  by  the  plslotur  against  the  estate  of  tfie 
said  £.  F.  Risk,  deceased,  and  the  said  Thomas 
L.  Risk,  as  administrator."  The  bOl  prayed 
process,  and  that  on  the  final  hearing  oom- 
nlalnant  miffht  hare  a  decree  agsinst  the  de- 
fendants ana  each  of  them,  or  tSch  ot  them  as 
were  liable,  lolntly  or  sererally,  f6r  the  sums 
they  reqMotrrely  owed  him,  and  for  general 

Exhibit  ''A*  attached  to  the  bm  bore  data 
February  1,  1876,  and  recited  that  In  consid- 
eration of  ten  thousand  dollars,  the  receipt  of 
which  was  thereby  acknowledged,  and  the 
further  consideration  thereinafter  mentioned, 
Johnson  had  that  day  bargained,  sold  and  con- 
veyed to  S.  F.  Risk  his  undivided  half  or 
moiety  of  a  certain  parcel  of  land  as  described 
{upon  which  the  firm's  foundry  buHding  was 
located),  together  with  all  the  tools  and  machin- 
err  of  every  sort  and  kind  whatever,  then  on 
said  lot  or  in  said  foundry,  and  then  contioued: 
"This  Instrument  further  witnceseth  that  the 
firms  of  Johnson,  Risk  A  Co.  and  of  Risk  ^ 
Johnson  are  this  dav  dissolved,  the  said  John- 
son selling  all  his  interest  in  the  machinery, 
took  and  stock  of  every  kind  on  band  belong- 
ing to  both  firmsL  to  the  said  £.  F.  Risk,  and 
part  of  the  conslderatk>n  for  said  sale  and  the 
above  conveyance  la  that  the  said  Risk  sssumes 

Eyment  of  each  and  all  the  debts  and  llabfl- 
es,  of  every  kind  whatsoever,  of  each  and 
twth  of  said  firms,  and  binds  and  obligates 
himself  to  pay  the  same,  and  protect  and  keep 
said  Johnson  harmless  from  the  payment  of 
1  any  part  thereof;*  and  It  is  then  provided  that 
'  the  bills  receivable,  etc,  shall  be  collected  by 
S.  F.  Risk  and  dividecL  as  fast  as  prscticable, 
between  himself  and  Johnson,  less  necessary 
oosta  and  charges,  one  half  to  each;  that  $150 
shall  be  paid  to  Johnson  In  cash  at  the  end  of 
aadi  and  everr  month,  and  whenever  the 
monthly  coUecnons  amount  to  $1,000  or  more 
In  excess  of  the  monthly  payment  of  $1M)  to 
Johnson  and  a  Uke  amount  retained  by  Risk, 
then  Risk  was  to  execute  his  note  to  Johnson 
for  one  half  of  said  collections,  payable  eUht 
Bontha  after  date,  with  Interests  It  was  nir- 
ther  provided  that  Johnson  should  retain  a  lien 
upon  the  real  estate  and  machinery  conveyed, 
usk  acknowledging  the  same,  ''together  with 
a  Itan  •qnal  to  ana  like  a  moftgsge  upon  bis 
oUmt  vnalvklcd  half  of  said  foundry  property, 
both  tand  and  machinery,  te  secure  to  John- 
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son  the  fsitbful  performance  of  the  under- 
takings herein  made  by  the  said  Risk,  whidi 
are  that  he  will  pav  over  to  Johnson  at  the  end 
of  each  month  $160.  one  b^f  of  all  other  col- 
lections eight  months  after  they  are  made,  with 
Interest  thereon  at  eight  per  cent  per  annum, 
and  pav  all  the  debta  outatanding,  owing  by 
the  said  two  firms  or  either  of  them."  And: 
*'  In  the  event  that  Johnson  should  have  te  pay 
any  of  said  debta  or  be  sued  thereon,  or  should 
not  be  paid  his  half  of  the  collections  made  aa 
stipulated  above,  then  he  may  proceed  forth- 
with te  enforce  the  hens  herein  retained  and 
granted,  by  proper  proceeding  therefor." 

To  this  bin  Thomas  L.  Risk,  In  his  own 
right  and  as  administretor  de  bonis  non  of  E. 
F.  Rl^  deceased,  John  D.  Milbum  and  H.  C. 
Warriner  demurred,  asdffning  as  grounds  that 
S.  F.  Risk  was  rekased  from  the  debt  sued 
for  by  hit  discharge  In  bankruptcy,  grented  on 
the  80th  of  December,  1878,  on  bis  petition  In 
bankruptcy  filed  on  the  11th  of  July,  1878;  and 
also  that  the  snpposed  cause  of  action  was 
barred  hj  the  Statute  of  limitations  of  two 
yean  ana  six  months  from  thearant  of  letten 
of  administration,  June  27, 1888;  and  also  that 
the  cause  of  action  did  not  accrue  within  six 
years  next  before  the  bringing  of  the  suit,  and 
was  therefore  barred;  and  a  n>eclal  ground  as 
to  Warriner.  L.  Tiff  Risk  filed  his  separate 
demurrer,  assigning  the  same  causes.  The 
chancellor  sustalnea  the  demurrers  and  dis- 
missed the  bUl,  and  complainant  preyed  an 
appeal  to  the  Supreme  Court  of  the  State, 
which,  on  the  d8th  of  April,  1887,  afllrmed  the 
decree.  Complainant  then  sued  out  this  writ 
of  error. 

The  foUowlnr  are  sections  of  the  Code 
of  Teonessee  of  1884,  the  numben  being  given 
of  tlmt  and  the  preceding  edition: 

"8087-2848.  That  aD  creditors  may  be  duly 
apprised  of  the  death  of  any  person  Indebted 
to  them,  the  executor  or  administrator  of  tha 
deceased  shall,  within  two  months  after  ouali* 
ficatioo,  advertise  at  the  court-house  of  the 
county  where  the  deceased  usually  dwelt  at 
the  time  of  his  death,  and  other  public  placea 
In  the  county,  for  all  persons  to  bring  to  him 
their  accounts  and  demands." 

"8113-2274.  Executors  and  sdmlnlstraton 
shall  have  six  months  from  the  date  of  their 
ouallflcatioo  to  ascertaio  the  situation  of  the 
deceased's  estate,  and  to  arraure  and  settle  It 
without  being  liable  to  suit  ana  cosU;  and  all 
suite  commenced  within  that  period  may  be 
abated  and  dismissed  at  the  plaintiff's  cost, 
except  suite  brought  by  sureties  of  the  deceased, 
which  nuy  be  brou^t  without  delay.'* 

"8117-&79.  The  creditors  of  deceased  per- 
sons. If  they  reside  within  this  Sute,  sbaQ 
within  two  years,  and.  if  without,  sbsll  within 
three  years,  from  the  qualification  of  the  exec- 
utor or  administrator,  exhibit  to  them  their 
accounts,  debts  and  dalms,  and  make  deuiand 
and  bring  suit  for  the  recovery  thereof,  or  be 
forever  nirred  In  law  and  equity." 

''  8222-2877.  Crediton  wboae  debta  are  not 
due  shall  be  under  the  same  obUxation  to  pr^- 
sent  their  daima  as  those  whose  debta  are  dns^ 
and  upon  failure  to  do  so  shall  be  barrsd  In 
like  manner:  but  a  creditor  shall  not  be  boond 
to  preaent  his  dalm  before  doe  azetpl  where 
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cbe  estate  is  represented  to  be  insolvent,  as 
herein  provided. 

"8454-2760.  The  time  between. the  death  of 
a  person  and  the  grant  of  letters  testamentary 
or  of  Administration  on  his  estate,  not  exceed- 
ing six  months,  and  the  six  months  within 
which  a  personal  representative  is  exempt  from 
suit,  is  not  to  be  taken  as  a  part  of  the  time  lim- 
ited for  commencing  actions  which  lie  against 
the  personal  representative." 

''8466-2769.  AU  civil  actions,  other  than 
those  for  causes  embraced  in  the  foregoine 
article,  shall  be  commenced  after  the  cause  of 
[30oj  action  has  accrued,  within  the  periods  pre- 
scribed in  this  chapter,  unless  otherwise  ex- 
presslv  provided."  O 

"  8472-2775.  Actions  for  the  use  and  occu- 
pation of  land,  and  for  rent,  actions  against  the 
sureties  of  ^ardians,  executors  and  adminis- 
trators, sheriffs,  clerks  and  other  public  officers 
for  nonfeasance,  misfeasance  ana  malfeasance 
in  office,  actions  on  contracts  not  otherwise 
expressly  provided  for,  within  six  years  after 
the  cause  of  action  accrued." 

"8481-2784.  Actions  against  the  personal 
representatives  of  a  deceived  person  shall  be 
commenced  by  a  resident  of  tue  State  within 
two  years,  and  by  a  nonresident  within  three 
years,  after  the  qualification  of  the  personal 
representative,  if  the  cause  of  action  accrued 
in  the  lifetime  of  the  deceased,  or,  otherwise, 
from  the  time  the  cause  of  action  accrued." 

Mr.  Wm.  M.  Randolph  for  plaintiff  in 
•error. 

Mesan.  B.  M.  Estes  and  Ettes  dk  Warriner 
for  defendants  in  error. 

Mr,  Chitf  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

The  defendants  below  demurred  upon  two 
general  gT0UD<  s,  one  of  which  involved  the 
construction  of  the  provisions  of  the  Bankrupt 
Act  of  March  2,  1867,  and  the  other  the  bar  of 
the  Statutes  of  Limitation  of  the  State  of  Ten- 
nessee. So  far  as  we  are  advised,  no  opinion 
was  given  by  the  Supreme  Ck)urt  of  that  State, 
upon  rendennff  the  judgment  of  ftfflrmance, 
and  the  recordf  discloses  no  specific  statement 
of  the  ground  upon  which  the  court  proceeded. 
Inasmuch  as  one  of  the  defenses  called  for  the 
construction  and  application  of  a  state  statute, 
in  a  matter  purely  local,  in  respect  to  which 
great  weight,  if  not  conclusive  effect,  should 
be  given  to  the  decisions  of  the  highest  court 
of  the  State  ((JormUy  v.  dark,  184  U.  S.  888, 
348  [88:  900,  914]}.  the  plaintiff  hi  error,  if  he 
wmfffi  wished  to  claim  that  this  cause  was  disposed  of 
by  the  decision  of  a  federal  question,  should 
have  obtained  the  certificate  of  the  supreme 
court  to  that  effect,  or  the  assertion  in  the 
judgment  that  such  was  the  fact. 

In  Ik  Sausture  t.  OaiVard,  127  XT.  S.  216 
[82: 125],  the  ^neral  rule  is  stated  that  to  give 
this  court  junsdiction  of  a  writ  of  error  to  a 
state  court,  "it  must  appear  affirmatively,  not 
onlv  that  a  federal  question  was  presented  for 
decision  to  the  highest  court  of  the  State  having 
jurlBdiction,  but  that  its  decision  was  necesaarv 
to  the  determination  of  the  cause,  and  tiiat  it 
was  actually  decided,  or  that  the  Judgment  as 
rendered  could  not  have  been  given  without 
deciding  it." 

^6 


Where  there  is  a  federal  question,  but  the 
case  may  have  been  disposed  of  on  some  other 
independent  ground,  and  it  does  not  appear  on 
which  of  the  two  grounds  the  Judgment  was 
based,  then  if  the  independent  ground  was  not 
a  ^ood  and  valid  one,  sufficient  of  itself  to  sus- 
tain the  judgment,  this  court  will  take  luris- 
diction  of  the  case,  because,  when  put  to  infer- 
ence as  to  what  points  the  state  court  decided, 
we  ought  not  to  assume  that  it  proceeded  on 
ground  clearly  untenable.  Klinger  v.  MUsouri, 
80  U.  S.  18  Wall.  257  [20:  6851.  But  where  a 
defense  is  distinctly  made,  resting  on  local  stat- 
utes, we  should  not,  in  order  to  reach  a  federal 
question,  resort  to  critical  conjecture  as  to  the 
action  of  the  court  in  the  disposition  of  such 
defense. 

Was  the  defense  of  the  Statute  of  Limitations 
so  palpably  unfounded  that  we  must  presume 
that  the  state  court  overruled  it? 

The  decisions  of  the  Supreme  Court  of  Ten- 
nessee seem  to  establish ,  as  to  the  sections  of  the 
Code  of  that  State  ^ven  above,  that  section 
8117  relates  to  demands  arising  against  deceased 
persons  in  their  lifetime,  and  applies  alike  to 
solvent  and  insolvent  estates  {Br<yum  v.  Porter, 
7  Humph.  878;  MVXer  v.  Taylor,  6  Heisk.  465); 
that  under  section  8481,  where  the  estate  is  solv- 
ent, the  Statute  of  Limitations  does  not  begin 
to  run  until  the  demand  falls  due  or  ri^ht  of  ao- 
tion  accrues  {Trott  v.  West,  9  Terg.  483;  Heam 
V.  Roberts,  9  Lea,  865);  that  the  omission  of  the 
advertisement  for  claims  prescribed  by  section 
8087  does  not  prevent  the  rimning  of  the  Statute 
(Todd  V.  Wnght,  12  Heisk.  442);  that  under  sec- 
tion 8454,  construed  with  section  8117,  the  resi- 
dent creditor  has  two  years  and  a  half  after 
qualification  of  the  personal  representative,  in 
which  to  sue  on  demands  not  barred  by  the 
General  Statute  (Ifoynartf  v.  i/a^,  2  Cold w.  44; 
Todd  V.  WrigTU,  12  Heisk.  442):  and  that  when 
the  Gleneral  Statute  has  commenced  to  run  in 
the  debtor's  lifetime,  death  suspends  its  opera- 
tion for  not  exceeding  six  montlis  after  that 
event,  and  prior  to  the  grant  of  letters  testa- 
mentary or  of  administration,  and  suit  cannot 
be  commenced  againat  the  administrator  for  tba 
six  months  following  such  grant.  Bright  t. 
Moore,  87  Tenn.  186;  Boydy.  Lee,  12  Lea,  77. 

The  bill  counted  upon  the  liabilitv  of  £.  F. 
Risk  under  the  agreement  attached  as  an  ex- 
hibit, and  not  otherwise.  By  that  agreement 
Risk  contracted  to  pay  all  the  debts  and  liabil- 
ities of  every  kind  of  the  flrmi,  to  assume  the 
liabilities  and  to  save  Johnson  harmleti.  This 
was  broken  by  a  failure  to  pay  the  parties  to 
whom  (the  firms  were  liable,  and  it  was  not 
necessary  to  a  breach  that  Johnson  should 
show  that  he  had  first  paid  those  parties.  It 
was  not  an  agreement  merely  to  indemnify 
Johnson  from  damage,  bat  to  assume  the  in- 
debtedness and  discham  him  from  liability. 
MiUs  V.  Dow's  Adfnr.  188  U.  8.  428.  482_[aS: 
717,  721];  Wicker  v.  Hojppoek,  78  U.  8.  6  Wall 
94  ri8:  752];  Locke  t.  Homer,  181  Mass.  98. 
In  tne  latter  case,  Mr,  Justiee  Gray,  then  chf/f 
justice  of  Massachusetts,  reviews  the  authori- 
ties, and  cites,  among  others,  Bobineon  v.  Both 
inson,  24  L.  T.  Rep.  112.  There,  by  an  inden- 
ture of  dissolution  of  a  partnership  between  tha 
plaintiff  and  defendant,  the  defendant,  to  whom 
all  the  partnership  proi>erty  was  transferred, 
covenanted  to  pay  and  sating  within  eighteen 
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moDthfl  all  the  del>li  of  the  partDenhip,  and 
also  to  indeznoify  and  save  harmless  the  pktin- 
tiff  against  all  costs,  lossesL  charges,  damages, 
claims  and  demands  which  he  might  incur  or  he- 
come  liable  to  in  respect  to  the  partnership 
debta.  In  an  action  on  the  defendant's  covenant 
to  pay  the  debts  of  the  partnership.  Lard  Camp- 
bell and  Justices  Wightman  aod  jSrle  held  that 
the  measure  of  damages  was  the  whole  amount 
of  the  debts  which  he  had  not  paid,  whether  they 
had  been  paid  by  the  plaintiff,  or  he  bad  given 
promissory  notes  for  tnem,  or  not.  The  raling 
of  the  Supreme  Com  \  of  Tennessee  In  Qray  t. 
WiUiamM,  9  Humph.  602,  506.  is  to  the  same 
effect.  See  also  Atkins  ▼.  Scarborough's  Admr, 
Id.  617. 

This  bill  does  not  show  when  the  debt  to  L. 
Tiff  Risk  became  due,  nor  when  suit  for  its  re- 
•covery  was  commenced  against  Johnson,  but 
it  was  of  course  prior  to  April  23,  1878,  when 
judgment  was  recovered.  The  contract  of  £. 
F.  Itisk  had  therefore  been  broken  prior  to 
that  time,  and  this  action  was  commenced  on 
the  28th  of  October.  1886,  more  than  seven 
years  and  six  months  after  the  breach,  and 
more  than  three  years  and  four  months  after 
June  27, 1882,  the  date  of  the  letters  of  admin- 
istration to  Thomas  L.  Risk. 

Johnson  was  a  resident  of  Tennessee,  and 
ahould  have  exhibited  his  claim  to  the  admin- 
istrator and  commenced  his  action  within  two 
and  a  half  years  after  the  letters  were  issued. 
Moreover,  fne  cause  of  action  on  the  agreement 
would  have  been  barred  as  early  as  April  22, 
1884,  against  E.  F.  Risk,  if  he  had  lived,  and, 
so  far  as  his  death  operated  to  give  further 
time,  that  had  also  expired. 

Inasmuch,  therefore,  as.  If  the  Supreme 
Court  of  the  State  bad  sustained  the  defense  of 
the  Statutes  of  Limitation,  we  cannot  perceive 
that  such  decision  would  have  been  erroneous, 
it  does  not  appear  that  the  Judgment  as  ren- 
dered could  not  have  been  given  without  decid- 
ing the  federal  question,  or  that  its  decision 
>^'a8  necessary  totne  determination  of  the  cause 
iuid  that  it  was  actually  decided. 

Tfte  writ  of  error  must  therrfors  he  dienUseed, 
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THE  STEAMSHIP  NACOOCHEE. 

<6ee  B,  OL  The  STaeootheet  Beporter*s  ed.  880-80.) 

Maritime  laW'-eoUieitm—duUf  of  eteamtesset 
— change  of  eowrse—eteamei^s  speed— speed  in 
fog^uty  of  sail-W9sel-  sufficient  lookout — 
eateepUons. 

1.  A  steam-vessel  Is  bound  to  keep  out  of  the  way 
of  •  eoliooner,  and,  if  a  ooUJsion  oocun,  the 


steamer  must  be  held  wbolly  responsible,  unless 
she  shows  a  fauJt  on  the  part  of  the  schooner 
which  contributed  to  the  collision,  or  that  it  was 
due  to  unavoidable  accident 

IL  If  a  steaver,  after  passinir  a  schooner  in  a  f ofr, 
changes  her  course,  so  that  she  must  know  that 
she  is  llkelj  to  encounter  the  schooner,  she  is 
bound  to  observe  unusual  caution,  and  to  main- 
tain only  such  a  rate  of  speed  that  she  could 
come  to  a  standstill  before  she  should  colUde  with 
a  vessel  which  she  should  see  through  the  fog. 

8.  At  whatever  rate  a  steamer  is  going,  if  she  is 
going  at  such  a  rate  as  makes  it  dangerous  to  any 
craft  which  she  ought  to  see,  and  might  see,  she 
has  no  right  to  go  at  that  rate. 

4.  Bvery  vessel  most,  in  a  fog,  mist,  falling  snow 
or  heavy  rain-storm,  go  at  a  moderate  speed,  hav- 
ing careful  regs^  to  the  existing  circumstances 
and  conditions. 

Bi  Where  there  is  danger  of  a  collision  between  a 
steamer  and  a  schooner,  it  is  the  primary  duty  of 
the  schooner  to  keep  her  course;  and  even  If  it  is 
an  error  of  Judgment  in  the  schooner  to  hold  her 
course  under  the  special  circumstances  of  the 
case,  it  is  not  a  fault,  being  an  act  resolved  upon 
in  extremis^  and  a  compliance  with  the  statute. 

a.  It  is  no  fault  in  a  schooner,  in  a  fog,  that  she 
had  only  one  lookout,  where  the  absence  of  an- 
other lookout  did  not  contribute  to  the  collision, 
and  where  the  one  lookout  properly  discharged 
the  duties  of  a  lookout  and  blowmg  tlie  log- 
horn. 

T.    Bzoeptions  to  the  refusal  of  the  drouit  court  to 
find  oertain  facta  cannot  be  considered,  where 
the  testimony  Is  not  before  this  courti 
[Nos.  87,  88.] 

Argued  Nov.  tJ^  1890,       Decided  Dee,  8,  2890. 

APPEALS  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  affirming  a  decree  of  the 
District  Court  in  favor  of  libelants  for  one  half 
of  their  damages,  for  the  loss  of  the  scliooiier 
Lizzie  Thompson,  in  consequence  of  her  being 
sunk  by  a  collisioD  with  the  steamer  Nadoochee. 
Beversed,  and  case  remanded  toith  a  direction  to 
enter  a  decree  for  the  libelants  for  the  full 
amount  ^  their  damages,  with  interest  and 

easts, 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  Nathan  Bljiiry  for  the  Nacoocbee: 

Tbe  Nacoocbee  was  not  guilty  of  any  neglect 
in  going  at  the  rate  of  speed  testified  to. 

The  Boston,  1  Sumn.  828-885;  Sturtetani  v. 
The  Qeorge  Nieholaus,  Newb.  Adm.  449-4C1* 
The  Edufin  Bawley,  41  JM,  Rep.  806;  The  Le- 
land,  19  Fed.  Rep.  T71. 

Tbe  schooner  Lizzie  Thompson  was  at  fault. 

7^  Bleanara,  17  Blatchf.  88;  Fleck  v.  San- 
dersan,  68  U.  a  17  How.  17S-182  (16:  205, 

itf«Mr«.  Wilhelmiia  Mynderse  and  Butler, 
StiUman  db  Hubbard,  for  Moeeley  et  al.: 

Tbe  steamer  was  bound  to  keep  out  of  the 
way  of  the  schooner,  and  the  burden  rests  upon 
her  to  show  sufficient  reason  for  not  doing  so. 


Nora— ^^  to  eoOMon,  rules /or  cMx>Cding;  steamer 
meeting  eteamer^—tee  note  to  Williamson  v.  Barrett, 

I4:68w 
Am  tariff  of  Steam  astdsaOeno  vessdeuHthrtfer- 

«fMs  to  each  other  and  in  passing  and  meeting^  see 

note  to  St.  John  v.  Paine,  18i  687. 

Am  to  vesseH  ooertahing  another^  see  note  to  The 

AbbotBford  v.  Johnaon,  25: 168. 
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As  to  measure  of  damages  for  eonitfon,  see  note  to 
Smith  V.  Condry,  11: 8S;  alao  nofe  to  The  Amiable 
Nanoy,  4: 4M. 

As  to  damages,  where  two  vessels  ore  al  favU,  for 
in^ry  to  another^  see  note  to  Glty  of  Hartford  v. 
Bldeout,  S4: 980. 
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Th0  Fannie,  78  U.  8. 11  Wtll.  288,  240  (20: 
114,  115):  The  Java,  14  Blatchf.  524,  527; 
Neu  York  S  L.  U.  8.  M.  8.  Co.  t.  EumhaU,  62 
U.  S.  21  How.  872,  888  06:  144,  148);  The 
Wenona,  86  XT.  8.  10  Wall.  41,  52  (22:  52,  58); 
The  Cohrado.  91  U.  8.  692  (28: 879). 

The  steamer  was  oot  proceeding  at  a  moder- 
ate rate  of  speed  in  tbe  fog  which  prevailed, 
and,  in  this  respect,  was  yiolating  tbe  statutory 
requirement. 

Hrhe  Europa,  2  Eng.  L.  &  Eq.  564;  Jenkins, 
Role  of  the  Road,  52;  The  Pennsylvania,  86  U. 
8. 10  Wall.  125,  184  (22: 148, 150). 

An  act  done  in  extremie  cannot  be  held  a 
fault. 

Haney  y.  Battimere  8,  Placket  do,  64  XT.  8. 28 
How.  287,  298  (16:  562,  568);  The  Lveille,  82 
U.  8.  15  Wall.  676.  681  (21: 247,  249);  The  8ea 
6uU,  90  U.  8.  28  Wall.  165, 181  (28:  90,  94). 

There  was  no  dereliction  on  the  part  of  tbe 
schooner  in  respect  to  her  lookout  which  con- 
tributed to  the  collision. 

The  Bunnyeide,  91  U.  a  208,  228  (28:  802, 
808);  Oroekett  v.  The  leaae  NewUm,  60  U.  & 
18  Hew.  581,  588  (15:  492.  498). 

The  schooner  was  not  sailing  too  fast 

The  Colorado,  91  U.  8.  692  (28:  870). 

Mr,  Juitiee  Blateliford  delivered  the  opin- 
loD  of  the  court: 

This  is  a  libel  in  admiralty  filed  In  the  Dis- 
trict Court  of  the  United  States  for  the  South- 
ern District  of  New  York,  by  Edward  8. 
Moseley  and  others,  as  owners  of  the  fishing 
schooner  Lizzie  Thompson,  against  the  steamer 
Macoochee,  to  recover  damages  for  tbe  loss  of 
tbe  schooner  and  her  outfit  and  tbe  property  on 
board  of  her,  in  consequence  of  her  being  sunk 
by  a  collision  with  the  steamer,  in  Mitrcb.  1888, 
in  tbe  Atlantic  Ocean,  off  Cape  May  in  the 
State  of  New  Jersey. 

The  libel  alleges  negliffence  on  tbe  part  of 
the  steamer  and  absence  oi  fault  on  tbe  part  of 
the  schooner.  Tbe  collision  took  place  In  the 
daytime  In  a  fog.  Tbe  answer  of  tbe  steamer 
alleges  that  she  was  not  in  fault,  and  that  tbe 
collision  was  due  to  negligence  on  tbe  part  of 
those  on  board  of  the  schooner.  In  not  having 
tbe  fog-bom  properly  sounded  and  In  not  put- 
ting the  helm  of  tbe  schooner  hard  a-port  wnen 
the  steamer  was  seen  to  be  vdthln  forty  or  fifty 
feet  from  her.  After  Issue  Joined,  the  libel  was 
amended  by  Joining  as  libelants  tbe  master  and 
crew  of  tbe  schooner,  for  the  loss  of  their  per- 
sonal effects.  Tbe  case  was  heard  by  Judge 
Brown,  and  be  made  an  Interlocutory  decree 
that  the  Ubelants  recover  one  half  of  their 
damages,  his  opinion  bdng  reported  In  82  Fed. 
Rep.  855.  On  tbe  report  of  a  conmiissioner.  a 
decree  was  entered  In  tbe  district  court.  May  10, 
1885,  In  favor  of  tbe  libelants,  for  96,879.14, 
being  one  half  of  their  damages,  namely, 
$5,110.57,  and  their  OQfta,  $256.66,  and  $11.92 
faiterest  J 

Both  parties  appealed  to  tbe  circuit  court, 
where  tbe  case  was  neard  before  /udM Wallace. 
His  opinion  Is  reported  In  24  Blatchf.  99,  and 
08  Fsd.  Rep.  4^.  He  filed  tbe  following 
findings  of  fact  and  conclusions  of  law.  whicn 
are  contained  In  tbe  report  In  24  Blatcbt*  bat 
notin  tbe  report  In  28  FML  Rap^t 
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"1.  Tbe  steamship  Nacoocbee,belonffingto 
the  claimants,  is  a  propellerof  about  8,000  tons 
burden  and  about  810  feet  long.  Her  propeller 
is  a  right-handed  propeller,  andber  engineaare 
compound  and  reyersed  by  steam,  and  can  be 
so  reversed  in  12  seconds.  At  full  speed  her 
propeller  makes  62  revolutions  n  minute,  and 
the  speed  attained  is  between  18  and  14  knots 
an  hour.  When  running  at  half  speed  she 
would  forge  ahead  600  to  800  feet,  after  revers- 
ing her  engines,  before  beginning  to  go  back- 
wards. 

"2.  On  tbe  16tb  of  AprU,  1888,  she  was  bound 
on  her  regular  voyage  from  Savannah,  Georgia, 
to  the  CHty  of  New  York.  She  was  in  all  re^ 
spects  in  good  order,  well  and  sufficiently 
equipped  and  manned  with  competent  officers 
and  men,  and  was  blowing  her  fog-whistle  at 
least  once  a  minute.  The  wind  was  moderate 
and  the  sea  calm,  but  a  dense  fog  hung  low 
down  over  the  water.  At  about  buf-past  one 
or  two  o'clock  In  the  afternoon  of  that  day,  as 
she  was  on  her  usual  course,  north  half  east, 
off  Cape  May,  about  10  miles  to  the  southeast 
of  tbe  Five  Fathom  light-ship  proper,  and  go- 
ing at  half  speed,  between  six  and  seven  knots 
an  hour,  and  making  80  revolutions  of  tbe  pro- 
peller to  tbe  minute,  she  overhauled  and 
sighted  tbe  schooner  Lizzie  Thompson,  and 
parsed  to  the  eastward  of  her,  at  a  distance  of 
about  two  or  three  hundred  yards.  The  Lizzie 
Thompson,  owned  by  tbe  libelants,  was  a  fish- 
ing schooner,  returning  from  the  fishing 
grounds  with  a  full  fare  of  fish,  and  bound  for 
New  York,  having  on  board  sixteen  men  at  tbe 
time  the  Nacoochee  passed  her.  She  was  go- 
ing about  four  knots  an  hour,  witb  all  sails  set, 
upon  a  course  of  north-northeast,  with  tbe  wind 
south-southeast,  blowing  at  the  rate  of  8  to  10 
miles  an  hour.  But  two  men  were  on  tbe 
schooner's  deck,  A.  J.  Small,  one  of  them, 
acting  as  a  lookout  and  blowing  tbe  fog-horn, 
and  Samuel  Kimball,  aged  twenty,  at  tbe 
wheel.  The  other  fourteen  men  were  all  below 
deck. 

'*8.  At  this  time,  when  tbe  Nacoochee  was 
passing  tbe  Lizzie  Thompson,  tbe  fog-horn 
of  tbe  schooner  was  beard  upon  tbe  steamer 
and  the  steamer's  whistle  was  heard  bv  those 
on  tbe  schooner.  Most  of  the  schooners  crew 
came  on  deck  and  saw  tbe  steamer  till  she  dis- 
appeared ahead  in  tbe  fog,  and  then  went  be- 
low. The  steamer  continued  her  course  north 
half  east  until  those  on  board  heard  what  they 
supposed  to  be  cries  of  distress  on  their  star- 
board beam.  This  was  about  half-past  two 
o'clock.  These  cries  were  beard  by  tbe  captain 
and  others  on  board  tbe  steamer.  After  some 
conference  wlUi  respect  to  tbese  criea,  and  sev- 
eral persons  agreeing  as  to  their  apparent  char- 
acter, the  steamer's  helm  was  put  nard  to  port, 
and  she  swung  around  until  she  beaded  a  soutb- 
soutbeast  conrse,  when  ber  helm  was  steadied. 
Very  soon  afterwards  tbe  schooner  Lizzie 
Thompson  was  suddenlv  sighted,  looming  up 
In  tbe  fog  on  tbe  steamer^  starboard  bow,  about 
500  feet  away. 

"4.  The  captain  of  tbe  ataamer  Immediately 
ordered  tbe  engines  rerened  foil  speed  astern, 
wblob  orders  ware  immediatalj  obeyed  and  put 
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Into  exeeutioii  wfthln  aboat  19  teoondt,  bat  a 
colUfloo  occurred  between  ber  and  tbe  Llzsle 
Tbompaoa,  tbe  acbooner'i  port  quarter  aft  of 
tbe  maiD  cbaiua  and  aboat  ten  feet  from  tbe 
talTraO  coUidinf  witb  tbe  bow  of  tbe  Nacoo- 
«bee,  wblcb  penetrated  two  or  tbree  feet  Into 
tbe  icbooner,  earning  tbe  scbooner  to  dnk  in  a 
▼enr  few  momenta.  All  ber  crew  were  laved 
andf  taken  on  board  tbe  iteamer,  wblcb  tben 
resamed  ber  former  oourae  N.  i  S.,  and  par- 
soed  ber  waj  to  Kew  York,  arrlTing  tbere  tbe 
next  momlnjB. 

"6.  Tbe  Lisie  Tbompaon  bad  continued  on 
ber  course  of  nortb-nortbeast,  after  tbe  steamer 
passed  ber  for  tbe  first  time*  witbout  cbanse  up 
to  tbe  moment  of  collision.  Tbe  fog  continued 
and  was  denie»  and  tbe  same  men  were  on  deck, 
8amuel  Khnball  at  tbe  wbeel  and  A.  J.  Small 
on  tbe  watcb  and  blowing  tbe  bom,  and  all  tbe 
otbers  were  below  deck,  including  ber  captain, 
sitting  around.  All  tbe  sails  were  set,  and  sbe 
was  sailing  at  tbe  rata  of  about  four  miles  an 
boar. 

"6.  Just  before  tbe  collision  Lookout  Small, 
<Mi  tbe  scbooner's  deck,  saw  tbe  steamer  appear- 
ing tbrougb  tbe  fog  and  bearing  down  on  tbem 
on  tbeirfwrt  side,  about  400  to  oOO  feet  off.  He 
tben  sboutod,  'A  steamer  is  coming  Into  us,' 
__  and  tbe  men  below  tben  came  upon  deck. 
[S941  Florence  McKown,  ber  captain,  wbo  sat  In^tbe 
cabin  wben  be  beard  tbe  watcb  sing  out,  'A 
steamer  it  coming  into  us,'  told  tbe  num  at  tbe 
wheel  to  keep  bis  course,  and  Jumped  on  deck, 
and  saw  tbe  steamer  approacbinf  on  tbe  port 
quarter.  No  cbange  was  made  in  tbe  scbooner's 
belm,  and  sbe  continued  ber  nortb-nortbeast 
course  up  to  tbe  Tery  moment  of  collision. 

*'7.  After  tbe  steamer  bad  turned  to  go  to 
tbe  supposed  cries  of  distress  tbe  captain  took 
bis  position  In  front  of  tbe  pilot-bouse.  A 
seaman,  Andrew  Jobnson,was  on  tbe  lookout, 
ttaodiog  rigbt  up  forward  as  far  as  be  could 
get,  tbe  second  officer  was  on  watcb  In  tbe 
pilot-bouse  and  tbe  Quartermaster  was  at  tbe 
wbeel.  All  of  tbem  beard  tbe  fog-bom  of  tbe 
scbooner  and  Immediately  after  saw  tbe  schoon- 
er appearing  tbrougb  tbe  fogon  the  starboard 
bow,  about  500  feet  away.  The  captain  gave 
bis  orders  to  back  full  speed  astem,  and  took 
bis  position  at  tbe  stem  of  tbe  steamer  and 
called  out  to  those  on  board  tbe  scbooner, 
*Port  tbe  helm.' 

'*a  That,  wben  a  screw  ressel  like  tbe  Na- 
coochee  Is  going  through  tbe  water  at  tbe  rate 
of  six  miles  an  hour,  and  the  engines  are  re- 
▼<>rsed  'full  speed  astern,'  porting  the  helm  or 
starboarding  the  helm  has  no  enect  at  all  on 
the  Tcssel  while  sbe  Is  stUl  goinff  ahead.  The 
Naooocbee  bad  not  attained  backward  motion 
wben  she  struck  tbe  scbooner. 

'*  9.  That,  Immediately  before  tbe  collision, 
the  two  Teasels  did  not  sight  each  other  through 
the  fog  at  the  same  moment,  but  that  tbe  Na- 
coochee  first  sifrhted  tbe  Lizzie  Thompson 
when  tbe  latter  was  about  500  feet  distant,  and 
tbe  Lizzie  Tbompaon  first  sighted  tbe  Kacoo- 
cfaee  wben  400  to  500  feet  distant. 

"  Oondtuioni  nf  Law: 

*'  1.  That  tbe  steamship  Nacoochee  was  in 
fsult.  contributing  to  thu  collision,  for  not 
foioff  at  moderate  *peed  in  a  fog. 

**  SL  That  tbe  schooner  was  in  fault,  and  in 
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this  respect,  namely,  that  sbe  wss  sailing  too 
abort-banded  in  tbe  fog,  and  was  guilty  of  neg- 
ligent narigation  in  baTlng  but  one  man  for- 
ward charged  with  tbe  double  duties  of  a  look- 
out and  blowinff  the  born,  and  one  man  astem, 
wbo  was  a  youUi  of  90  onlv,  at  the  wheel,  all 
tbe  other  fourteen  men,  Inclnidlng  tbe  captain, 
being  below  deck. 

"  8.  Tbe  decree  of  tbe  district  court  is  af-     [S85] 
firmed,  without  costs  of  this  court  to  either 
party.* 

Tbe  daimaiat  of  tbe  steamer  filed  six  excep- 
tions to  tbe  refusal  of  tbe  court  to  find  certain 
facta  as  prayed  by  tbe  claimant,  such  excep- 
tioDS  being  bssed  on  the  ground  that  tbe  facta 
so  requested  to  be  found  were  prored  by  tbt 
CTidence  and  not  contradicted  by  any  material 
evidence  In  tbe  case,  and  tliat  therefore  the  re- 
fusal of  the  court  to  find  the  same  waa  an  er> 
ror  of  law,  as  a  finding  acalnst  tbe  CTldeDca. 
Tbe  claimant  also  excepted  to  the  first  conclu- 
sion of  law  and  to  certain  findings  of  fact  aa 
being  unsupported  by  any  eridence;  also  to 
the  refusal  or  the  oourt  to  make  four  serer^ 
conclusions  of  law,  as  prayed  for — (H  that  tbe 
steamer  was  not  in  fault  as  contributing  to  tbe 
collision;  (2)  that  the  schooner  was  In  fault, 
because  sbe  was  sailing  at  tbe  rata  of  fi?e  milea 
an  hour  before  tbe  wmd,  with  every  saH  aet, 
in  a  dense  fog;  (8)  that  the  schooner  was  guilty 
of  negligent  nayigation,  because,  immediately 
before  the  collision,  abe  did  not  port  ber  helm 
in  order  to  avoid  immediate  danger,  when  by 
so  doing  sbe  could  have  escaped  the  collision, 
and  that  Rule  94  reouired  her  to  depart  from 
Rule  28  on  the  occanon,  and  that  she  was  not 
Justified  in  keeping  her  course  up  to  the  mo- 
ment of  collision;  (4)  that  the  libel  should  be 
dismissed,  with  coats  of  the  district  and  cir- 
cuit courts.  There  is  a  bill  of  exceptions,  set- 
ting forth  tbe  foregoing  exceptions,  but  none 
of  the  testimony  is  embodied  in  tbe  transcript 
of  tbe  record. 

A  final  decree  was  made  by  the  circuit  court, 
that  the  libelants  recover  one  half  of  the  dam- 
ages sustained  by  them,  amounting  to  $5. 1 10  57, 
witb  interest  from  May  10. 1885.  being  f  421. 60, 
and  their  costs  In  tte  district  court,  tn^etl  at 
^6.65,  amounting  in  all  to  $5.7sh.83.  As 
both  partiea  had  appealed,  no  casts  of  tbe  cir 
cult  court  were  given  to  either  of  tbem.  From 
the  decree  of  the  circuit  court  both  parties  have 
appealed  to  this  court 

It  is  contended  for  tbe  steamer  that  she  waa 
not  guilty  of  any  neglect  in  going  at  tbe  rate 
of  speed  found.  Her  full  rate  of  speed  waa 
between  thirteen  and  fourteen  knots  sn  hour. 
When  sbe  first  overhauled  the  schooner  ber 
speed  was  between  six  and  reven  knotA  an 
hour,  and  she  kept  up  tbe  latter  speed  until 
sbe  reversed  her  engines  on  suddenly  sigbtinff 
the  scbooner  In  tbe  fog,  about  five  hiuidrcd 
feet  away.  At  tbe  time  this  collision  took 
place  tbe  rulea  of  navigation  found  in  section 
4288  of  tbe  Revised  SUtutes  were  in  force.  Bv 
Rule  15,  whenever  tbere  was  a  fog  or  thick 
weather,  whether  by  day  or  nlgbt,  a  sail-vea- 
ael  underway  was  rcqiiired  to  sound  a  fog- 
horn at  intervals  of  not  more  than  five  minutes.  ,  ^^^ 
By  Rule  20:  "  If  two  vessels,  one  of  wbkb  is  1^% 
a  aaii-vfssel  and  the  other  a  steam  vessel,  are 
proceeding  in  such  directlooa  aa  to  Involve  risk 
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of  collision,  the  steam-vessel  shall  keep  out  of 
the  way  of  the  sail* vessel."  By  Rule  21: 
"Every  steam- vessel,  when  approaching:  an- 
other vessel.  80  as  to  involve  risk  of  collision, 
shall  slacken  her  speed,  or.  if  necessarv,  stop 
and  reverse;  and  everv  steam- vessel  shall, when 
in  a  fog>  go  at  a  moaerate  speed."  By  Rule 
28:  "Where  by  Rules  seventeen*  nineteen, 
twenl^  and  twenty-two,  one  of  iyo  vessels 
shall  keep  out  of  the  way,  the  other  shall  keep 
her  course,  subject  to  the  qualifications  of  Rule 
twenty-four."  By  Rule  24:  "In  construing 
and  obeying  these  rules^due  regard  must  be 
had  to  all  dangers  ofXavigation,  and  to  any 
special  circumstances/which  may  exist  in  any 
particular  case  r^fiylering  a  departure  from 
them  necessary  in  order  to  avoid  immediate 
danger."  I  ^ 

It  is  ur^,  on  tha  part  of  the  steamer,  that, 
in  determining  the  qV estion  whether  her  speed 
was  a  moderate  one  in  the  fog,  it  is  to  be  con- 
sidered that  she  supposed  she  was  on  a  life- 
saving  errand,  and  was  hastening  towards  what 
she  thought  were  cries  of  distress,  which  re- 
quired her  to  move  as  promptly  as  possible.  It 
is  found  as  a  fact  that,  when  running  at  half 
speed,  as  she  was,  she  would  forge  ahead  600 
to  800  feet,  after  reversing  her  engines,  before 
beginning  to  go  backwards;  and  that  she  had 
not  attained  Imckward  motion  when  she  struck 
the  schooner.  This,  it  is  contended,  was  a 
moderate  speed.  It  is  urged  that,  if  the  master 
of  the  steamer  thought  that  the  fog  was  of  such 
a  character  that  he  could  see  a  vessel  at  a  dis- 
tance of  about  800  feet,  and  it  turned  out  that 
the  fog  was  more  dense  than  he  thought  it  to 
be,  be  committed  merely  an  excusable  error  of 

Judgment,  and  was  not  guilty  of  negligence. 
}ut  we  cannot  regard  these  views  as  control- 
ling. The  steamer  was  bound  to  keep  out  of 
the  way  of  the  schooner,  and  the  burden  rests 
upon  her  to  show  a  sufficient  reason  for  not 
doing  so.  She  must  be  held  wholly  responsi- 
ble, unless  she  shows  a  fault  on  the  part  of  the 
schooner  which  contributed  to  the  collision,  or 
that  it  was  due  to  unavoidable  accident.  The 
latter  is  not  shown,  and  it  is  shown  that  the 
steamer  was  not  going  at  a  moderate  speed  in 
the  fog.  It  is  found  that  the  steamer  iSrst 
sighted  the  schooner  when  the  latter  was  about 
6W)  feet  distant,  and  that  the  fog  was  dense  and 
hung  low  down  over  the  water.  The  steamer, 
from  her  own  course  and  that  of  the  schooner, 
when  the  former  overhauled  and  passed  the 
latter,  must  have  known,  by  the  lapse  of  time 
before  she  heard  the  supposea  sounds  of  distress, 
that,  when  she  chanffed  her  course,  by  port- 
ing, 18^  points,  to  souUi-southeast,  it  was  quite 
likely  she  would  encounter  the  schooner.  She 
was  bound,  therefore,  to  observe  unusual  cau- 
tion, and  to  maintain  only  such  a  rate  of  speed 
as  would  enable  her  to  come  to  a  standstill,  by 
reversing  her  engines  at  full  speed,  before  she 
should  a:>llide  with  a  vessel  which  she  should 
see  through  the  fog.  This  is  the  rule  laid  down 
by  this  court  in  the  case  of  The  Colorado,  91 U. 
8.  e92,  702  1^:  879, 888],  dUng  The  Europa,  2 
Eng.  L.  <fc  Eq.  557,  56<  14  Jur.  N.  8.  627,  and 
The  Batatfier,  40  Eng.  L.  &  Eg.  19, 25, 9  Moore, 
P.  C.  286.  The  rule  laid  down  in  the  last- 
named  case  Is  thai,  at  whatever  rate  a  steamer 
was  going,  If  she  was  going  at  snch  a  rata  as 


made  it  dangerous  to  any  craft  which  she  ought 
to  have  seen,  and  might  have  seen,  she  had  no 
right  to  go  at  that  rate.  See  also  The  Penntyl- 
vania,  &  U.  8.  19  Wall  125,  184  [22:  1&, 

The  rule  is  still  maintained,  and  is  expressed 
as  follows,  in  article  16  of  section  1  of  the  Act 
of  August  19, 1890,  chap.  802,  entitled  "An  Act 
to  Adopt  Regulations  fbr  Preventing  Collisiona 
at  Sea:*'  "Art  16.  Every  vessel  shall,  in  a  fog, 
mist,  falling  snow  or  heavy  rainstorm,  go  at 
a  moderate  speed,  having  careful  regard  to  the 
existing  circumstances  and  conditions." 

In  the  present  case,  the  steamer  discovered 
the  schooner  on  her  starboard  bow,  about  500 
feet  away,  looming  up  in  the  fog.  The  speed 
of  the  schooner  was  about  four  knots  an  hour 
and  that  of  the  steamer  between  six  and  seven 
knots,  the  combined  rate  being  over  ten  knots 
an  hour,  or  over  1,000  feet  a  minute;  so  that, 
at  a  distance  apart  of  500  feet,  the  vessels,  at 
the  combined  speed,  were  not  over  half  a  min- 
ute apart  The  steamer's  engines  oould  be  re- 
versed in  twelve  seconds;  but,  although  they 
were  reversed  at  full  speed  astern,  she  had  not 
attained  backward  motion  when  she  struck  the 
schooner.  This  was  not  the  moderate  speed 
required  by  the  Statute.  During  the  twelve 
seconds  necessary  to  reverse  the  engines  the 
steamf^r  would  progress  ahead  200  feet  leaving 
the  dintance  between  the  vessels  at  the  time  the 
steamer  commencal  to  back  only  800  feet. 

Both  of  the  courts  below  found  Uie  schooner 
to  be  in  fault  The  fault  found  by  the  circuit 
court  wss  that  the  schooner  was  sailing  too 
short-handed  in  the  fog,  and  was  guilty  of  neg- 
ligent navigation  in  having  but  one  man  for- 
ward, charged  with  the  double  duties  of  a  look- 
out and  blowing  the  fog-horn,  and  one  person 
astern,  a  youth  of  only  twenty,  at  the  wheel, 
while  all  the  other  fourteen  men,  including  the 
master,  were,  below  deck.  In  addition,  it  ia 
contended  here  for  the  steamer,  that  the  schoon- 
er was  sailing  too  fast  in  the  fog,  and  that  she 
kept  her  course,  instead  of  pornng,  when  she 
sighted  the  steamer. 

It  is  alleged,  in  the  answer  of  the  steamer, 
that  the  schooner  was  in  fault  in  not  putting 
her  helm  hard  a-port  when  the  steamer  waa 
seen  to  be  within  forty  or  fifty  feet  from  her; 
but  it  is  not  averred  in  the  answer  that  the 
schooner  was  sailing  too  fast  in  the  fog.  It  is, 
however,  alleged  in  the  answer  that  the  schoon- 
er was  in  fault  in  not  having  her  fog-bom 
properly  sounded:  but  this  latter  defense  can- 
not be  maintained,  because  it  is  found  by  the 
circuit  court  that  the  officers  of  the  steamer  all 
of  them  heard  the  foghorn  of  the  schooner 
before  they  saw  her. 

It  is  contended  that  the  schooner  oould  have 
avoided  the  collision  by  porting  her  helm  when 
she  saw  the  steamer.  But  it  was  the  primary 
duty  of  the  schooner,  under  Rule  28,  to  keep 
her  course;  and,  when  her  master  was  notified 
of  the  approach  of  the  steamer,  ho  told  the 
man  at  the  wheel  of  the  schooner  to  keep  bis 
course,  and  no  diange  was  made  In  her  helm 
up  to  the  very  moment  of  her  collision.  Evod 
If  it  was  an  error  of  Judgment  In  tha  schoooer 
to  hold  her  course.  It  was  not  a  fault  being  an 
act  reaolved  upon  ^fi  eaOremii,  a  oompUanoe 
with  the  statute,  and  a  manoBUTre  produced  by 
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^3     Jia,   J3.  Co.  ^v".  RumbaU,  6: 
363  ri«=  144,  148J:  TheNu^ 

3\v^all.  802,  S05  [19:  8»2, 


^anlt  of  ttoe  steamer.    New  York  dt  L,  N, 

-     JS.Co.  ^-  RumbaU,  62  U.  8.  21  How.  872 

■-  —    —   Nichols,  74  U.  8.  7  Wall! 

The  CarroU,  75  U  S. 

.    _   ,  _2,  898];  The  Elizabeth 

112  IT.  S.   614,  526  [2Si  812,  816];  1%* 
Cfei«tto,  L.  R.  4  Prob.  Div.  219. 
_  _jgard  to  the  alleged  fault  of  the  schooner 
^iliug  ioa  fihort-handed  in  the  fog,  and  hav- 
ooly  two   men  on  deck,  one  of  them  for- 
•dl,     cbarged  with  the  double  duties  of  a 
j^,.^  jco^xt  and  blowing  the  horn,  and  one  astern 
;.t.  tilie     wheel,  it  is  not  found  bj  the  circuit 
^:tc>^XT%  as  a  fact  that  the  absence  of  another  look- 
ova^    cont-ributed  to  the  collision,  nor  are  any 
f  ACts  found  which  can  justify  that  conclusion, 
oitliejr  as  fact  or  law.     So  far  as  the  findings 
a.r«  ooncemed,  the  man  forward  properly  dis- 
oli»r^«^,^"  double  duties,    fle  blew  the  fog- 
lic^rxi  ana  it  was  heard  on  board  the  steamer. 
^BXicl  it  is  not  found  that  he  did  not  blow  it 
j,rx>i>erJjr  or  in  accordance  with   the  statute. 
J^or-  is  It  found  that  he  could  have  performed 
tilie  <iu  Ji<?s  OT  a  lookout  better  than  he  did,    or 
ttkAt  Any  ^J^^^J^^l  manner  of  performing  those 
duties,  eitlier  bv  him  or  an  additional  lookout 
oouici    or   would  have  made  any  dilTerence  in 
tlie  result,  or  that  the  steamer  would  or  could 
2&Ave    tfceti  seen  hy  the  schooner  any  sooner 
tlian    bUb    was  seen.    The  finding  is  that   the 
steamer  flMt  sighted  the  schooner  when    the 
letter     was  about  500  feet  distant,    and     the 
Bcl*ooxier  first  sighted  the  steamer  when  400  to 
rMO  feat  <i^'5°V    The  schooner  being  low   in 
«2te  ^veater  and  the  fog  hanging  low  down  over 
^jj^    ^veater,    it  waa,   of  course,  denser  on    the 
g^LcU,  of  the  schooner  than  it  was  on  the  higher 
2eclt  of  the  steamer,  and  those  on  the  steamer 
««iiiral*y  would  see  the  masu  and  sails  ot  the 
S-liooiier  up  to  the  lif?hter  fog  before  the  vie- 
rr-«  gy£  the  lookout  on  the  schooner  would  pene- 
*?Ate   the    denser   fog  which  enveloped    him. 
Swirfor  all  these  circumstances,  and  in  view  of 
?5L "^^tual  findings,  it  cannot  be  held  that  there 
*P~L  «oy   1«^^  ^  vigilance  on  the  part  of  the 
^^iXI^i^TicT  in  the  matter  of  a  lookout.     The  IPar- 
•^^SS    7T   XT.  B.  10  Wall.  884  [19:  946V,  The 
^J^Xis,  TO  XJ.  B.   11  Wall.  288,  248  [2<J:  lu. 
??J\^Th^  ^nnie  LindtUy,  104 XJ.  8.  185.  loi 

L^^^  —  to  there  anything  in  the  suggestion  that 
i^aohoooer  'waa  sailing  too  fast.  It  is  not  so 
^^  ^^  ^    in  the  answer  or  found  by  the  circuit 


£3  A^  J         ^nr€3^'n,ci^ 


^.     BptJona  to  the  refusals  of  the  circuit 
\^!r\x^  fina  certain  facts  cannot  be  considered, 
^^o^xxri-  —  xXii^  testimony  is  not  before  us.     T^^e 

Wright,  105  tJ.  8.  881  [26:  1100].  The 
,08    to  the  refusal  to  find  certain  con- 
^^     ^4^>na  of  law  are  considered  sufficiently  in 
^SSb^Saa  been  said  already. 
'^'^h^  ^Lecre^  4^  the  Oireuii  Churi  ia  revened, 
"%  ±Jka    case  i»  remanded,  with  a  direction  to 
'^Lr  tf    dUeree  /or  th^t  libeianU  for  the  fuU 


^\nt^^nt  ^f  ^^^  damaaee,  with  intereetfrom  the 
^''^Sr^^  t!ne  report  of  the  eommieeioner  in  the 
**^*^  ^   -    Court,  and  for  their  eoste  in  the  Dtfa. 


ifSlOfurt  and  in  the  OirmU  Oemrt,  and  in 
%Use€Wr^'  on  bath  appeals. 
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'  HBNRT  JONES,  Plf-  in  Err., 

V. 

.  VNITED  STATES. 
iSee  8.  OL  Beporter*s  ed.  S0Z-2S^} 

The  Ouano  Islandt  Aet—iurisdietion  to  try  for 
murder  committed  at  Navassa  Island — new- 
territory,  how  acquired — political  question-- 
judicial  notice— facts,  how  ascertained. 

1.  The  Guano  Islanda  Act  of  Ausrust  16. 1866. 164,. 
re-enacted  In  title  72  of  the  Revised  Statutes,  is- 
oODBtitutional  and  valid;  and  the  Island  of  Na> 
vassa  must  be  oonsiderod  as  appertaining  to  tbe- 
Onited  States. 

2.  The  Circuit  Court  of  the  United  States  for  the- 
DlBtiictof  Maryland  had  jurisdiction  to  try  an  in- 
dictment for  murder  committed  at  Navassa  Is* 
land, that  belns  the  district  into  which  the  offender 
was  first  brousrht  from  such  Island. 

&  By  the  law  of  nations,  dominion  of  new  terri- 
tory may  be  acquired  by  discovery  and  occupa- 
tion, as  well  as  by  cession  or  conquest. 

4.  Who  la  the  sovereign,  ds  jure  or  ds  /octo,  of  a 
territory  is  not  a  Judicial,  but  a  political,  question*. 
the  determination  of  which  by  the  leflrlslativeand 
executive  departments  of  any  government  con- 
clusively binds  the  Judges,  as  well  as  all  other  of- 
floera,  citizens  and  subjects,  of  that  government. 

5,  All  courts  of  Justice  are  bound  to  take  Judicial- 
notice  of  the  territorial  extent  of  the  Jurisdiction 
exercised  by  the  government  whose  laws  they 
administer,  or  of  its  recognition  or  denial  of  the 
sovereignty  of  a  foreign  power,  as  appearing 
from  the  public  acts  of  the  Legislature  and  exec- 
utive, although  those  acts  are  not  formally  put- 
In  evidence,  nor  in  accord  with  the  pleadings. 

e.  In  the  ascertainment  of  any  facts  of  which  they 
are  bound  to  take  Judicial  notice,  asin  the  decision 
of  matters  of  law  which  it  is  their  ofllce  to  know, 
the  Judices  may  refresh  their  memory  and  inf  oi-m. 
their  conscience  from  such  sources  as  they  deem 
most  trustworthy. 

[No.  1148.J 

Argued  Oct.  99,  1890.     Decided  Nov,  th  iS90. 

P\  BRROK  to  tlie  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland,  to  re- 
view a  judgment  convicting  plaintiff  m  error, 
Henry  Jones,  of  murder,  committed  at  JSa- 
vasaa  Island.    Aprmed. 

The  facts  are  stated  in  the  opinion. 

Mee^TB.  Archibald  Stirlinip,  Jolm  Hen- 
ry Keene»  Jr..  E.  J.  Warinfif.  JfMtph  8, 
Horn's  and  J.  Edward  Stirling,  for  plaintiff  in- 
error: 


JXfyxm^—AM  to  fttriadietion  of  UnUed  States  eirmit 
court  deifending  on  parties  and  resideMe,  see  tiots  to- 
Bmory  v.  Oreenough,  1:'  640. 

Ae  to  iurtsdietion  of  United  States  courts  over  eom- 
mon-UMiw  offenses^  see  noU  to  United  States  v.  Cool- 

ldge,4:  1^ 

Ajt  to  the  iwrisdietion  Of  tMe  and  JJniied  States 
courts,  as  to  territory  and  offense,  see  noU  to  United 
States  V.  Bevans,  4:  404. 

That  dominion  acquired  over  eomjusred  or  ceded 
t^rrUorv  does  not  devest  tlie  vested  rights  of  individ^ 
^1^  to  property,  former  laws  continue  until  altered ' 
hy  new  sovereign^sioo  note  ta  Delassus  T.  Onltea 
States.  0s  «•  ^ 
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The  GuaDO  Law  under  which  it  is  sought  to 
punish  the  plaintiff  in  error  is  unconstitutional. 

State  v.  Bpringfleld,  6  Ind.  84;  BeOe  ▼.  StaU, 
Id.  901;  OaJdey  r.  A9piniDaU,Z'N.  T. 547-568; 
Wheat  Int  Law,  §  161. 

The  Quano  Act  expressly  provides  that  the 
locui  in  quo  should  not  become  part  of  the  ter- 
ritorial aomain  of  the  United  States. 

Orafflin  y.  Newuta  Phoiphate  Oo.  85  Fed. 
Rep.  474, 476. 

Penal  statutes  are  always  strictly  cohstrued, 
and  there  can  be  no  constnictioDal  crimes. 

State  ▼.  LoveU,  28  Iowa,  804;  Lair  y.  EiU- 
mer,  25  N.  J.  L.  524 ;  Sedgwick,  Stat  and 
Const.  Ck)n8tr.  280, 281;  1  Story,  Const  g§  418, 
419,  424,  426;  United  States  y.  Wiltbei^,  18 
U.  S.  5  Wheat  94,  95  (5:  42). 

The  jurisdiction  of  federal  courts  in  criminal 
cases  is  expressly  confined  to  the  punishment 
of  treason,  piracies,  offenses  on  the  high  seas, 
offenses  against  the  law  of  nations  and  against 
ihepostal  system. 

U.  S.  Const  art  1,  S  8,  art  8,  g  2;  AUen  y. 
I^ewbuTV,  62  U.  S.  21  How.  246  (16:  111). 

The  Constitution  confers  admiralty  and  mar- 
itime jurisdiction  according  to  the  nature,  ex- 
tent and  modifications  of  ue  common  law. 

Story,  Const.  §  1678;  1  Kent,  Com.  861, 
note. 

In  cases  fully  dependent  upon  locality,  ad- 
miralty jurisdiction  is  limited  to  the  sea. 

United  States  y.  Ooombe,  87  U.  S.  12  Pet  72 
<9:  1004). 

Neither  Coneress  nor  court  can  make  causes 
cases  of  adminuty  wMch  are  not  so  by  the  Con- 
stitution. 

United  States  y.  Bevam,  16  U.  S.  8  Wheat. 
862  (4:  410);  United  States  y.  La  Vengeance,  8 
U.  S.  8DalL297(l:  610). 

An  act  to  come  under  admiralty  must  arise 
wholly  upon  the  sea.  The  power  to  punish 
felonies  on  the  high  seas  means  water. 

United  States  y.  Furlong,  18  U.  S.  6  Wheat 
184  (5:  64);  Waring  y,  Clarke,  46X1.  S.  5  How. 
468  (12:  237);  TheBeifast,  74  U.  S.  7  Wall.  686 
<19:  269). 

English  maritime  law  is  our  maritime  law. 

The  Siren,  80  U.  8.  18  Wall  889  (20:  505); 
The  Lottawanna,  88  U.  S.  21  Wall.  558  (22: 654). 

No  single  nation  can  change  the  law  of  the 
sea 

The  ScoHa,  81  U.  S.  14  Wall  170  (20:  822); 
The  St.  Lawenee,  66  U.  S.  1  Black,  526,  527 
(17: 182);  Cooley.  Const  §  1717. 

Where  a  blow  is  giyen  on  sea,  and  death*  re> 
suits  on  land,  such  a  case  does  not  come  under 
admiralty  and  maritime  jurisdiction. 

United  States  y.  JTO^,  4  U.  8.  4  Dall.  426 
<1:  894). 

A  tort  committed  on  shore  or  in  a  foreiffn 
port  does  not  come  under  admiralty  jurisdic- 
tion. 

Adams  y.  Haffards,  20  Pick.  127;  Unitsd 
States  y.  Datfis,  2  Sumn.  482. 

Admiralty  has  not  and  neyer  claimed  juris- 
<liction  oyer  any  torts  bat  those  on  the  high 


Ihamas  y.  Lane,  2  Sumn.  9, 10. 

Mr.  W.  H.  H.  HiUer*  AUy-Om.,  for  de- 
fendant in  error: 

Nothing  is  better  established  in  international 
law  than  national  title  to  territory,  whether 
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island  or  continental,  by  disooyeiy  and  occupa- 
tion, or  by  occupation  alone. 

Lawrence's  Wheat  Int  Law  (9d  ed.)  805; 
Whart  Int  Law,  chap.  14,  gg  810-814;  Whart 
Int  Law  Dig.  §§  2,  8,  200. 

For  Congress  to  prescribe  a  punishment  for 
a  crime  on  the  high  seas,  for  which  adefinitioo 
may  be  found  in  international  law,  is  a  suffi- 
cient compliance  with  the  clause  of  the  Consti- 
tution of  the  United  States  authorizing  Con- 
gress to  define  and  punish  piracies. 

United  States  y.  Smith,  18U.  &  5  Wheat  158 
(5:  57);  United  States  y.  Pirates,  Id.  184  (64). 

The  title  by  discoyery  or  occupation  is  a  title 
in  the  goyemment  and  not  in  the  indiyiduaL 

American  Ouano  Oo.  y.  United  States  Ouan^ 
Oo.  44  Barb.  28;  OraMnw.  Netassa  Phosphate 
Oo.  85  Fed.  Rep.  474;  Thirty  Hogsheads  cf  Sugar 
y.  Boyle,  18  U.  8.  9  Cranch,  191  (8: 701). 

Any  nation  has  the  inherent  right  eyerj* 
where  to  supenrise  the  conduct  and  try  and 
punish  its  citizens  or  subjects  for  crimes,  wher^ 
eyer  committed,  proyided  only  that  in  so  doing 
it  does  not  contrayene  the  laws,  ioyereignty  or 
jurisdiction  of  any  other  nation. 

Dainese  y.  HaU,  91  U.  S.  18  (28: 190\ 

The  question  submitted  to  the  President  in 
this  matter  is  purely  political — one  with  which 
the  courts  haye  nothing  to  do. 

Oeofvia  y.  Stanton,  *%  U.  8.  6  Wall  50  (18: 
721);  Jjuthsr  y.  Borden,  48  XT.  8.  7  How.  1, 48, 
45  (12:  581,  599,600);  MarHn  y.  Ifott,  25  U.  8. 
12  Wheat  19  (6:  587);  Kennett  y.  Chambers, 
55  XT.  8.  12  How.  88  (l4:  816);  Dorsheimer  y. 
United  States,  74  U.  8.  7  Wall.  166  (19:  187); 
United  States  y.  Speed,  75  U.  8. 8  Wall.  88  (19: 
451):  Be  Dav,  27  Fed.  Rep.  678;  United  States 
y.  Doherty,  Id.  780;  Dequtndre  y.  Williams,  81 
Ind.  444:  United  States  y.  Arredondo,  81  U.  S. 
6  Pet  729  (8:  661);  Whiton  y.  Albany  O.  Ins. 
Oo.  109  Mass.  24. 

It  would  not  haye  been  proper  to  haye  al- 
leged that  there  was  a  deposit  of  guano  upon 
this  island. 

Martin  y.  Mott,  25  U.  8. 12  Wheat  19  (6: 587X 

Mr.  Justice  Ovftj  deliyered  the  opinion  of 
the  court: 

This  was  an  indictment,  found  In  the  Dis- 
trict Court  of  the  United  States  for  the  Dis- 
trict of  Maryland,  and  remitted  to  Uie  circuit 
court imder  Rey.  Stat,  g  1089,  alleging  that 
Henry  Jones,  late  of  that  district,  on  Sep- 
tember 14,  1889,  ''at  Nayassa  Island,  a  place 
which  then  and  there  was  under  the  sole  and 
ezclusiye  jurisdiction  of  the  United  States 
and  out  of  the  jurisdiction  of  any  particular 
State  or  district  of  the  United  States,  the 
same  being,  at  the  time  of  the  committing  of  [804] 
the  offenses  in  the  manner  and  form  as  here- 
inafter stated  by  the  persons  hereinafter 
named,  an  islana  situated  in  the  Caribbean 
Sea,  and  named  Nayassa  Island,  and  which 
was  then  and  there  recognized  and  considered 
by  the  United  States  as  containing  a  deposi- 
of  flpano  within  the  meaning  and  terms  of 
the  laws  of  the  United  States  relating  to  such 
islands,  and  which  was  then  and  there  rec- 
ognized and  considered  by  the  United  States 
as  appertaining  to  the  United  States,  and 
whicn  was  also  then  and  there  in  the  pocsea- 
sion  of  the  United  States^  under  tba  laws  of 
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factoiy  oyidence  thereof,  and  of  aU  others  the 
requisites  and  facts  prescribed  by  the  Act  of 
Conflress  in  such  case  made  and  provided. 
**  Wherefore  he  prajs  that  said  key  or  island 
of  Navaasa  may  be  considered  and  declared 
as  appertaining  to  the  United  States,  and 
that  he,  the  said  claimant,  may  have  the 
rights  and  advantages  allowed  and  secured 
to  him  as  such  discoverer,  which  are  by  the 
Act  of  Congress  aforesaid  provided. 

'Teter  Duncan.** 

Also  a  copy  of  a  proclamation,  certified 
by  the  present  Secretary  of  State  to  be  *** 
copy  of  a  proclamation  issued  by  this  De- 
partment on  the  8th  day  of  December,  1859 
In  respect  to  the  discovery  of  guano  on  the 
Island  of  Navassa  by  Peter  Duncan,**  -wbich 
was  in  these  words : 

"Lewis  Cass,  Secretary  of  State  of  the 
United  States,  to  all  to  whom  these  presents 
shall  come,  greeting: 

**Enow  ye  that  Peter  Duncan,  a  citizen  of 
the  United  States,    has  filed  in  this  Depart, 
ment  the  required  notice  of  the  discovery  of 
guano  on  and  of  the  occupation  of  the  Island 
of  Navassa,   in  the   Caribbean   Sea,  in    the 
name  of  the  United  States  of  America,  the 
same  being  in  north   latitude  eighteen  de- 
grees and    ten    minutes   and    in    longitude 
seventy-five  degrees  west ;  and  that  Edward 
K.    Cooper,    also  a  citizen  of  the    United 
States,  and  the  assignee  of  the  said    Peter 
Duncan,    has  entered   into  sufficient    L>onds 
under  and  according  to  the  provisions  of  the 
Act  of    the  Con^ss  of   the  United    States 
passed  on  the  eighteenth  day  of  August   in 
the  year  eighteen    hundred    and    fifty -six, 
wherefore  the  said  Edward  K.  Cooper  is  en- 
titled, in  respect  to  the  guano  on  tlie  said 
island,  to  all  the  privileges  and  advantages 
intended  by  that  Act  to  be  secured  to  citizens 
of  the  United  States  who  may  have  discovered 
deposits  of  guano ;  provided  always,  that  the 
said  Edward  E.  Cooper  shall  abide  by  the 
conditions  and  requirements  imposed  by  the 
Act  of  Congress  aforesaid. 

''In  witness  whereof  I,  Lewis  Cass,  Secre- 
tary of  State  of  the  United  States  of  America, 
have  hereunto  set  my  hand  and  caused  the 
seal  of  the  Department  of  State  to  be  affixed 
at  Washington  this  eighth  day  of  December, 
1859. 

"  [Seal]  Lewis  Cass.* 

The  United  States  further  proved  that  on 
September  14,  1889,  the  Island  of  Navassa 
was  in  the  possession  of  the  Navassa  Phos- 
phate Company,  incorporated  bv  the  State  of 
New  York,  and  which  held  the  island  as 
assignees  of  Duncan  and  Cooper,  mentioned 
in  the  foregoing  papers:  that  the  persons 
then  ''on  the  island  consisted  of  187  colored 
laborers  of  sftid  company  and  11  white  offi- 
cers or  superintendents,  all  residents  of  the 
United  States,  appointed  by  the  company, 
^i^Mxtitv  at  one  million  of  tons.  the  laborers,  including  the  defendant,  being 

"^  ««  jijia  said  claimant  further  represents  that  employed  in  digging  Uie  phosphate  or  guano 
on  tlie  l^ti*  ^y  ^^  September,  1867,  he  did  and  transporting  by  railroad  propelled  by 
Aake  peaceable  possession  of  and  occupy  said  man  power  and  handling  the  phosphate  or 
island  or  key  of  Navassa  in  the  name  of  the  guano  found  on  the  island  and  putting  it  on 
United  States,  and  continues  so  to  occupy  shipboard,  which  digging  nna  mining  la 
tlie  same,  and  is  prepared  to  furnish  satis- 1  carried  on  by  digging  and  blasting  with 
%Z7  U-  ^  U.S.,  Book  84.  44  093 


t  TJi&ited  States  then  and  there  in  force  le- 
§  A'fcln^  to  audi  islands, "  murdered  one  Thomas 
2^.  3Poetor,  by  giving  him  three  mortal  blows 
rl'tli.  an  aze,  ^  wmdi  he  there  died  on  the 
ii.T¥i)0  citty  ;  and  that  other  persons  named  aided 
i.n<l  &l>etted  in  the  murder.  The  indictment, 
JPt^&w  d&arging  the  murder  in  usual  form, 
klle^ed.  tl^t  the  Disbict  of  Maryland  was 
»  district  of  the  United  States  into  which 
»  defendant  was  afterwards  first  brought 
fyonam  ttie  Island  of  Navassa. 

ITl&e  defendant  filed  a  general  demurrer, 
'wl&icli  ^was  overruled,  and  he  then  pleaded 
--ic)^  guilty.  The  Jury  returned  a  verdict  of 
^^lilty  ;  and  a  bill  of  exceptions  was  tendered 
Sy  tJie  defendant,  and  allowed  by  the  court, 
-ixm  aul>stanoe  as  follows : 

^AX  tlie  trial,  the  United  Stetes,  to  prove 
<tliat  iN'avassa  lisland  was  recognized  and  con- 
•sidered  l>^  the  United  States  as  appertaining 
%4y  tlie  United  Stetes,  and  in  the  possession 
of  tlie  United  Stat^  under  the  provisions 
of  tlie  laws  of  the  United  Stetes  in  force 
'witli  regard  to  such  islands,  offered  in  evl- 
<lei]oe  certified  copies  of  papers,  from  the 
«^KX>rds  of  the  Btete  Department  of  the  United 
States,  as  follows: 

A    copy    of  a   memorial  addressed  to  the 
Secretary   of  State,  by  Peter  Duncan,  signed 
^tnd  B-wom  to  by  him  on  November  18,  1857, 
l>efore  a    commissioner  of  the  Circuit  Court 
ot  tlie  United  Stetes  for  the  District  of  Mary. 
Ifltnd,   and  certified  by  the  present  Secretiuy 
of  State  to  be  *^  a  true  copy  from  Senate  Ex- 
ecutive I>ocunient  No.  87,  86th  Congress,  1st 
session,  filed  in  this  Department  with  papers 
relating    to    the   discovery  of  guano  on  the 
Island    of    Kavassa,"  which  was  in    these 


<«  To  tbe  Honorable  the  Secretary  of  Stete  of 
tlie  United  States: 

**  Peter  I>uncan,  a  citizen  of  the  United 
States  respectfully  represente  to  the  Depart- 
ment of  State  of  the  United  Stetes  that  on 
tlie  first  day  of  July  in  the  year  1857  he  did 
discover  a  deposit  of  guano  on  an  island  or 
ke^  in  the  Caribbean  Sea,  not  within  the 
lawful  Juriediction  of  any  other  government, 
And  not  occupied  bv  the  citizens  of  any  other 
government,  which  said  island  or  key  is 
^lled  Navaaea,  and  lies  in  latitude  18'  1(K 
north,  longitude  75*  west,  forty-five  miles 
or  thereabouts  from  the  Island  of  St.  Do- 
mi  nico  and  seventy  miles  or  thereabouts  from 
-the  island  of  Jamaica.  The  said  Island  of 
T^avassa  is  about  two  miles  in  length  and  a 
mile  and  a  half  in  width,  apparently  of 
volcanic  origin,  and  elevated  about  three 
hnndxed  feet  above  the  surface  of  the  sea, 
oreeenting  a  rocky,  perpendicular  cliff  or 
■fllion  on  all  sides,  except  for  a  small  space 
Xjn  tlie  north.  It  is  covered  with  small 
^Krolia  upon  the  surface,  beneath  which  is  a 
^LoDOsit  of  phosphatic  guano,  varying  in 
xleotii  from  one  to  six  feet,  and  estimated  in 
"**  *^    -*"^  at  one  million  of  tons. 
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dynamita  and  working  witL  picks  and  other 
IroD  tools,  and  which  phoaplikte  or  guano  so 
mined  ia  the  article  called  Navasaa  pboaphate 
in  the  market,  and  is  the  onlj^  suhatonce  on 
the  island  whfch  is  dug,  miued,  worked, 
transported  or  sold,  the  said  laborers  being 
ahipped  at  Baltimore  under  sbippiog  art- 
".cles,"  a  copy  of  which  Is  in  the  margin"; 
that  on  that  day  a  riot  took  place  there,  J& 
which  a  large  number  of  laborers  was  en- 
gaged against  the  officers,  and  the  defendant 
Eilled  Thomas  K.  foster,  one  of  the  officers, 
under  circumstances  which  the  July  found 
amounted  to  murder,  as  charged  in  the  in- 
dictment ;  and  that  sifterwards  the  defendant 
was  first  brought  into  the  District  of  Marj- 
land,  as  therein  charged. 

Evidence  offered  by  the  dnfendant  that  on 
April  16,  18SS,  a  foreign  Teasel  was  loading 
at  Navassa  with  a  cargo  of  this  pboaphate  ol 
lime,  Intended  for  the  use  of  persons  other 
than  citizens  or  residents  of  the  United 
States,  and  finished  such  loading  a  few  days 
afterwards,  was  excluded  by  uie  court  as 
immaterial ;  and  the  defendant  excepted  to 
its  exclusion. 

After  verdict,  the  defendant  moved  In  ar- 
rest of  Judgment,  for  various  reasons,  the 
only  one  of  which  relied  on  in  argument 
was  this:  "Because  the  Act  of  August  18, 
1866,  chap.  164,  now  codified  with  amend- 
ments aa  title  72  of  the  Revised  Statutes  of 
the  United  States,  Is  unconstitutional  and 
void,  and  the  court  was  without  jurisdiction 
to  trr  the  defendant  under  the  indictment 
found  against  him." 

The  motion  was  overruled,  and  the  defend- 
ant sentenced  to  death ;  and  he  sued  out  this 
writ  of  error  under  the  Act  of  February  fl, 
1689,  chap.  113,  g  6  (36  Sut.  650). 

The  pruvisloDB  of  the  Act  of  Congress  of 
August  18,  1856,  chap.  164,  entitled  "An 
Act  to  Authorise  Protection  to  be  Given  to 
Citizens  of  the  United  States  Who  may  Dis- 
cover Deposits  of  Ouano"  (11  stat.  119} , 
since  re-enacted  in  title  7S,  ^g  6570-5578,  of 
the  Revised  Statutes,  are  as  follows : 

By  iectiou  1,    when  Any  citizen  of   the 


United  States  shall  "discover  a  depoalt  of 
guano  on  any  Island,  rock  or  key.  not  within 
the  lawful  Jurisdiction  of  any  other  govern- 
ment, and  not  occupied  by  the  cituens  of 
any  other  government,  and  shall  take  peace- 
able  possession  thereof,  and  occupy  the  same, 
said  island,  rock  or  key  m«y,  at  the  discre- 
tion of  the  President  of  the  United  States, 
be  eonsldered  aa  appertaining  to  the  Unit^ 
States ;"  provided  that  the  discoverer,  aa  aotm 
as  practictible,  shall  give  notice,  on  oath,  ta 
the  State  Department  of  the  United  SUtee. 
of  such  discovery,  occupation  and  possession, 
describing  the  island,  its  latitude  and  longi- 
tude, and  showing  that  such  possession  waa 
taken  in  the  name  of  the  United  States,  and 
shall  furnish  to  the  State  Department  satis- 
factory evidence  that  the  island  was  not,  at 
the  time  of  his  discovery,  possession  or  oc- 
cupation. In  the  ponoocnton  or  occupation  of 
any  other  government  or  Its  citizens.  All 
the  facts  and  conditiooi  thus  specified  must 
appear  to  the  satisfactioo  of  the  President. 
in  order  to  enable  him  to  exercise  the  discre- 
tionary power  conferred  upon  him  of  de- 
termining that  the  island  shall  be  considered 
aa  appertainInK  to  the  United  States. 

When  the  fWtdent  determines  that  the 
Island  shall  be  considered  as  appertaining  to 
the  United  Slates,  and  not  betore,  section  3 
of  the  Statute  authorises  him  to  allow  the 
discoverer  or  his  aaaigna  the  exclusive  right, 
subject  to  be  t«rmiuated  by  Oongreas  at  any 
time,  of  occupying  the  Island  for  the  purpose 
of  obtaining  ana  selling  the  guano,    first 

f:ivlng  bond;  with  such  penalties  and  lecor- 
tlea  as  may  be  requirea  by  the  President, 
-"to  deliver  the  sala  guano  to  citizens  of  the 
United  States,  for  the  purpose  of  being  used 
therein,  and  to  none  others,"  "and  to  pro- 
vide all  necessary  facilities  for  that  purpose 
within  a  time  to  be  fixed  in  said  bond.' 
And.  by  the  same  section,  any  breach  of  the 
conditions  of  the  bond  "shall  be  taken  and 
deemed  a  forfeiture  of  all  rights  aocxuing 
under  and  by  virtue  of  this  Act." 

The  scope  and  effect  of  the  first  two  sec- 
tions, aa  above  stated,  clearly  appear  on  the 


tbc  partiei  of  leonnd  part  ti 
should  they  fall  loobej  UMordenandlostruotlons 
of  aftld  Navana  FhospbaU  Company,  «r  its  UMitL 
or  refuse  at  anr  time  to  labor,  the;  ■ball  ftuMt  all 
claim  tor  wmttt  and  oompensatlcoi  wUeh  mj  be 

n  Htld  Navaaa  Pboapbste  Oompanr  bill  toaoB> 
VlT  with  this  ■greement  OB  Its  MVt,  K  shall  forfeit 
the  mm  ot  tweocr  doUais.  In  addition  to  fnU 
moDtfaly  wages  and  free  paaaaca,  to  Ida  paiUsa  of 
thoseoODdHitto thttooDtnMC  Tbesartksottb* 
isoond  part  roMber  acree.  In  oMeof  sleknesi  or 
lose  Udm.  t«  |ia7  the  said  Na*a*sa  Phosphate  Oont. 
MDj  llfty  oents  par  day  board,  and  nid  NavaaB 
Pbcapbale  Company  not  to  be  liable  tor  any  wa«a 
or  oompensatlon  for  time  lost  Iv  the  parties  of  (M 
seeond  part  by  stoknna  or  otherwise. 

nie  paittM  ot  the  seeond  MKacM.  HMO  df^ 
Ing  the  oontraot,  to  obey  and  ablda  oy  all  (he  nuH. 
mrulMtoos  aad  laws  that  Esar  DOW  be  la  emcaUon 


mrulMtoosa 
or  hereafter  I 
Wertlodl- 


ir  DOW  tie  la  emcaUon 
Oie  Island  ot  RavaMa, 

IM  iCwned  Dseessan  for 

Ktollne  ot  the  talaoft  and 

nsH  Phosphate  Oompanr  from  an) 

,  tor  any  tntury  arin«  nom  aeol- 

denti  or  from  eny  aota  of  any  oSov  or  employ  •  oa 
thelslaadatHavBsas. 

It  k  further  DndeMood  and  agtsed  to  by  Che 

parttas  ot  the  seeoDd  part  thai,  ta  ess*  they  are  DOl 
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f  &oe  of  the  Act,  and  were  i>ointed  out  in 
opinions  given  by  Attomev-Qeneral ' Black 
t;o  tlie  Secretary  of  State  on  June  2,  1857,  and 
Jf\JLly  12,  1859.  9  Ops.  Atty-Qen.  80,  804. 
See  also  a  letter  of  the  Secretary  of  State  of 
Jxiljr  1,  1857,  in  8  Wharton's  International 
1L.a^«^  r^igest,  §  811. 

nriie  other  sectionB  of  the  Act  manifestly 
applj^  onl^  to  islands  which  the  President 
has  detennined  shall  be  considered  as  apper- 
t;ainizi£^  to  the  United  States. 

Sy  section  8,  *'the  introduction  of  guano 
from  such  islands,  rocks  or  keys  shall  be 
recrulated  as  in  the  ooastine  trade  between 
di'Sterezit  ports  of  the  United  States,  and  the 
0stzzie  Iav^b  shall  govern  the  vessels  concerned 
elierein. "  By  section  4,  **  nothing  in  this  Act 
oontained  shall  be  construed  obligatory  on 
^be  United  States  to  retain  possession  of  the 
islandBy  rocks  or  keys  as  aforesaid,  after  the 
arjxsLHQ  shall  have  been  removed  from  the 
same.  **  And  by  section  6,  *'the  President  of 
tlie  ITnited  States  is  hereby  authorized,  at 
bis  discretion,  to  employ  the  land  and  naval 
forces  of  the  United  States  to  protect  the 
riff  hits  of  the  said  discoverer  or  aiscoverers, 
or  tlieir  assigns,  as  aforesaid." 

Sv  section  6  of  the  same  Act,   re-enacted 

^2^    section  5576  of  the  Revised  Statutes,  all 

aots  done,  and  offenses  or  crimes  committed, 

on.  any  such  island,  rock  or  key,  by  persons 

^v-lio  may  land  thereon,  or  in  tne  waters  ad- 

iacent  thereto,  "shall  be  held  and  deemed  to 

tiave    been   done  or  committed  on  the  high 

fleas    on  board  a  merchant  ship  or  vessel  be- 

louiiTig  to  the  United  States,  and  be  punished 

according  to  the  laws  of  the  United  States 

relating  to  such  ships  or  vessels  and  offenses 

on  the  nigh  seas;  which  laws,  for  the  pur- 

*>ose8  aforesaid,  are  hereby  extended  to  and 

Xirer  such  islands,  rooks  or  keys." 

This  section  does  not  (as  argued  for  the 
defendant)  assume  to  extend  the  admiralty 
iuri  edict  ion  over  land;  but,  in  the  exercise 
of  the  power  of  the  United  States  to  preserve 
oeace  and  punish  crime  in  all  regions  over 
wbich  they  exercise  Jurisdiction,  it  un- 
«aiii vocally  extends  the  provisions  of  the 
rotates  of  the  United  States  for  the  punish- 
ment of  offenses  committed  upon  the  high 
seas  to  like  offenses  committed  upon  guano 
Te^Znda  which  have  been  determined  by  the 
I>resident  to  appertain  to  the  United  States. 


In  either  case,  the  crime,  the  punishment  and 
the  procedure  are  statutory,  the  whole  crim- 
inal jurisdiction  of  the  courts  of  the  United 
States  being  derived  from  Acts  of  Congress. 
Uhited  8$aie9  v.  Budstm,  11  U.  S.  7  Oranch, 
83  [8 :  259] ;  United  /States  v.  Brittan,  108  U. 
S.  109,  206  [27 :  698,  700} . 

By  the  Constitution  of  the  United  States, 
while  a  crime  committed  within  any  State 
must  be  tried  in  that  State  and  in  a  district 
previousl]^  ascertained  by  law,  yet  a  crime 
not  oonunitted  within  any  State  of  the  Union 
may  be  tried  at  such  place  as  Congress  may 
by  law  have  directed.  Constitution,  art.  3, 
g  2 ;  Amendments,  art.  6 ;  Uhited  States  v. 
Iktwwn,  56  U.  S.  15  How.  467,  488  [14  :  775. 
784].  Congress  has  directed  that  *''the  trial 
of  all  offenses  committed  upon  the  high  seas 
or  elsewhere,  out  of  the  Jurisdiction  of  any 

S articular  State  or  district,  shall  be    in  the 
istrict  where  the  offender  is  found,  or  into 
which  he  is  first  brought. "  Rev.  Stat,  g  780. 
And  Congress  has  awarded  the  puaishmeut 
of  death  to  the  crime  of  murder,  whether 
committed  upon  the  hi^h  seas  or  other  tide 
waters  out  of  the  jurisdiction  of  any  partic- 
ular* State,    or  **  within  any  fort,    arsenal, 
dock-yiurd,  magazine,  or  in  any  other  place 
or  district  of  country,  under  the  exclusive 
jurisdiction  of  the   United  States."      Rev. 
Stat.  $  5889.    Both  these  Acts  of  Congress 
clearly  include  murder  committed  on  any 
land  within  the  exclusive  jjurisdiction  of  the 
United  States  and  not  within  any  judicial 
district,  as  well  as  murder  committed  on  tLe 
high  seas.     &:  parU  BoUvtan,    8  U.    S.    4 
Cranch,  75,  186  [2 :  554,   574]  ;  United  States 
V.  Bewins,  16  U.  S.  8  Wheat.  836,   890,   891 
4 :  404,  417]  :  United  States  v.  Arwo,  86  U. 
19  Wall.  486  [22:  67]. 
By  the  law  of  nations,  recognized  by  all 
civilized  States,  dominion  of  new  territory 
may  be  acquired  by  discovery  and  occupa- 
tion, as  well  as  by  cession  or  conquest ;  and 
when  citizens  or  subjects  of  one  nation,  in 
its  name,  and  by  its  authority  or  with  its 
assent,  take  and  hold  actual,  continuous  and 
useful  possession  (although  only  for  the  pur- 
pose 01  carrying  on  a  particular  business, 
such  as  catching  and  curing  fish,  or  working 
mines)  of  territory  unoccupied  by  any  otJicr 
government  or  ito  citizens,    the  nation  to 
which  they  belong  may  exercise  such  juris- 


£ 


..w««n«ietent  to  perform  the  duttes  as  herein  stated, 
SSSSmSw  iSiSTpsMaffe  back  to  the  United  States^ 
Z^STtSovHrty  ot  the  first  part  not  to  be  liable  for 
SS  V  waffSwoataoever.  It  Is  also  uoderstood  that 
SS^^ents  per  month  shall  be  deducted  from  the 
y^fioSof  tbepartlee  of  the  second  part  for  medi. 
XiMsand  medical  attention. 
«*™^  Navaasa  Phosphate  Oompany, 

Per  John  H.  Haskell,  for  the  Company. 
x«*  oonslderatlon  to  the  f oregolnff,  and  the  ad- 
_^noo  wases  set  opponte  our  names,  the  receipt 
ZXSS^t^  to  bereby  acknowledged,  we  have  signed 
JSSfooiitraot*  In  duplioate,  as  witness  our  han& 


We  hereby  certit^  that  we,  the  undeislgiied,  were 
pieeent  on  board  toe  hrig  Romance,  In  the  harbor 
of  Baltimore,  Md.,  when  the  above-named  men  no- 
knowledired  that  they  had  siffoed  the  above  con- 
tract, and  that  they  were  willlnff  to  jro  to  Navaaaa 
Island,  W.  X.,  and  obey  all  orden,  rules  and  regu- 
lations; that  the  advance  aet  oppoeite  their  respec- 
tive names  'Wwm  oorreot,  and  that  they  had  received 

the  money* 

Oharlea  Brown,  MSster. 
Frederick  Abbott,  Mate, 
John  W.  Peed,  Shipper. 
BaltlmoTe,*Jannary  Uth,  1889. 


Senry  Jones  .. 


Monthly 


•8.00 


Advance 
paid. 


•10X0 


Witness  to 

signature  and 

payment. 


4-1 


Age. 


Place  of  Birth. 


Baltimore. 


l^Xl^l 
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diction  and  for  such  period  as  it  sees  fit  oTcr 
territory  so  acquired.  This  principle  affords 
ample  warrant  for  the  legislation  of  Congress 
concerning  guano  islands.  Vattel,  lib.  1, 
chap.  18,  Wheaton  on  International  Law 
(8th  ed.)  §1 161,  165,  176,  note  104;  Halleck 
on  International  Law,  chap.  6,  g§  7,  15;  1 
Phillimore  on  International  Law  (8d  ed.) 
§  227,'  229.  230,  282,  242 ;  1  Calvo,  Droit 
ntemational  (4th  ed.)  g§  266,  277,  800; 
WhiUm  y.  Albany  0.  Im.  Ch.  109  Mass.  24, 
81. 

Who  is  the  sovereign,  deiure  or  defitcto, 
of  a  territory  is  not  a  Judicial,  but  a  politi- 
cal, question,  the  determination  of  which 
by  the  legislative  and  executive  departments 
01  any  government  conclusively  oinds  the 
judges,  as  well  as  all  other  officers,  citizens 
and  subjects,  of  that  government.  This  prin- 
ciple hais  always  been  upheld  by  this  court, 
and  has  been  affirm^  under  a  great  variety 
of  circumstances.  OeUUm  v.  Moyt^  16  U.  b. 
8  Wheat.  246.  824  [4:  881.  4011;  United 
Statee  v.  Palmer,  Id.  610  [4711 ;  lie  Divina 
Poitora,  17  U.  8.  4  Wheat.  52  [4 :  512]  ;  Fm- 
ter  V.  IMUon,  27  U.  8.  2  Pet.  258.  807,  809 
£7 :  415,  488,  484]  ;  Keene  v.  JtDanough,  88 
U.  8.  8  Pet.  808  [8 :  955]  ;  Oareia  v.  Lee, 
87  U.  8.  12  Pet.  511.  520  [9:  1176]  ;  WtUiami 
V.  Suffolk  Im,  Co.  88  U.  8.  18  Pet.  415  [10 : 
226]  ;  United  States  v.  Tarba,  68  U.  8.  1 
Wall.  412.  428  [17 :  685.  687]  ;  United  States 
V.  Z4fnde,  78  U.  8.  11  Wall.  682,  688  [20: 
280,  2821.  It  is  equally  well  seUled  in  Eng- 
land. iTie  Psliean,  Edw.  Adm.  Appz.  0; 
Taf/hr  y.  Barclay,  2  Sim.  218 ;  Emperor  of 
Austria  v.  Day,  8  DeG.  F.  &  J.  217,  221, 
888 ;  Bepublie  of  Pmi  v.  Peruvian  Ouano  Co, 
L.  R.  86  Ch.  Div.  489.  497;  BepuUUofPeru 
y.  I>r€^,  L.  R.  88  Ch.  Div.  848,  856,  859. 

In  WiUiams  v.  Suffolk  Ins.  09. ,  in  an  action 
on  a  policy  of  insurance,  the  following 
question  arose  in  the  circuit  court,  and  was 
brought  up  by  a  certificate  of  division  of 
opinion  between  the  judges  thereof : 

^  Whether,  inasmuch  as  the  American  gov- 
ernment has  insisted  and  does  still  insist, 
through  its  regular  executive  authority,  that 
the  Falkland  Islands  do  not  constitute  any 
part  of  the  dominions  within  the  sovereignty 
of  the  government  of  Buenos  Ayres,  and  that 
the  seal  fishery  at  those  islands  is  a  trade 
free  and  lawful  to  the  citizens  of  the  United 
States,  and  beyond  the  competency  of  the 
Buenos  Ayrean  government  to  regulate,  pro* 
hi  bit  or  punish,  it  is  competent  *ior  the  cir- 
cuit court  in  this  cause  to  inquire  into  and 
ascertain  by  other  evidence  the  title  of  said 
government  of  Buenos  Ayres  to  the  sov- 
ereignty of  the  said  Falkland  Islands,  and. 
If  such  evidence  satisfies  the  court,  to  decide 
against  the  doclrines  and  claims  set  up  and 
supported  by  the  American  government  on 
this  subject ;  or  whether  tba  acUoa  of  tho 
American  ffovemment  on  this  subject  is 
binding  ana  concliisive  on  this  court  as  to 
whom  the  sovereignty  of  those  islands  be- 
longs."   88  U.  8.  18  Pet.  417  [10 :  22TJ. 

This  court  held  that  the  action  of  the  ex- 
ecutive department,  on  the  question  to  whom 
the  sovereignty  of  those  islands  belonged, 
was  bindinir  and  conclusive  upon  the  courts 
of  the  United   SUtes,  saying:    ^'Can  there 
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be  any  doubt  that  when  the  executive  branch 
of  the  government,  which  is  chaiged  witk 
our  foreign  relations,  shall  in  its  conespond- 
ence  with  a  foreign  nation  assume  a  fact  in 
vegard  to  the  sovereignty  of  any  island  or 
country,  it  is  conclusive  on  the  judicial  de- 
partment? And  in  this  view  it  is  not  material 
to  inquire,  nor  is  it  the  province  of  the  court 
to  determine,  whether  the  executive  be  right 
or  wrong.  It  is  enough  to  know  that  in  the 
exercise  of  his  constitutional  functions,  he 
has  decided  the  question.  Having  done  this 
under  the  responsibilities  which  belong  to 
him,  it  is  oblWtory  on  the  people  and  gov- 
ernment of  the  Union. "  **  In  the  present  case,  vz  14? 
as  the  executive  in  his  message,  and  in  hie 
correspondence  with  the  govemmentof  Buenos 
Ayres,  has  denied  the  jurisdiction  which  it 
has  assumed  to  exercise  over  the  Falkland 
Islands,  the  fact  must  be  taken  and  acted  on 
by  this  court  as  thus  asserted  and  main- 
tained."   88  U.   8.    18  Pet.   420  [10:  228]. 

All  courts  of  justice  are  bound  to  take 
judicial  notice  of  the  territorial  extent  uf 
the  jurisdiction  exercised  by  the  eovemment 
whose  laws  they  administer,  or  oi  its  recog- 
nition or  denial  of  the  sovereignty  of  a  for- 
eign power,  as  appearing  from  uie  public 
acts  of  the  Legislature  and  executive,  al- 
though those  acts  are  not  formally  put  in 
evidence,  nor  in  accord  with  the  pleadings. 
United  States  v.  Beynes,  50  U.  8.  9  How.  127 
£18 :  741 ;  KenneU  v.  Chambers,  55  U.  8.  14 
How.  S8  [14 :  8161 ;  Hoyt  v.  BusseU,  117  U. 
8.  401,  404  [29 :  9141 ;  Coffee  v.  Groover,  128 
U.  8.  1  [81 :  511 ;  Aate  v.  DunweU,  8  R.  I. 
127;  State  v.  Waffnsr,  61  Me.  178;  Taylor 
y.  Barclay  and  Emperor  of  Austria  y.  Day, 
above  cited ;  1  Greenl.  Ev.  g  6. 

In  United  States  v.  Btvnes,  upon  the  ques- 
tion whether  a  Spanish  grant  of  land  in 
Louisiana  was  protected,  either  by  the  Treaty 
of  Retrocession  from  Spain  to  France,  or  by 
the  Treaty  of  Paris,  by  which  the  Territory 
of  Louisiana  was  ceded  to  the  United  States, 
this  court  held :  ''The  Treaties  above  men- 
tioned, the  public  acts  and  proclamations  of 
the  Spanish  and  French  governments,  and 
those  of  their  publicly  reconiized  agents,  in 
carrying  into  effect  those  Treaties,  though 
not  maae  exhibits  in  this  cause,  are  histori- 
cal and  notorious  facts,  of  which  the  court 
can  take  regular  judicial  notice,  and  refer- 
ence to  which  is  implied  in  the  investigation 
before  us."  50  U.  B.  9  How.  147,  148  [18: 
821. 

In  Kennett  y.  Chambers,  a  bill  to  compel 
specific  performance  of  a  contract  made  in 
the  United  States  in  September,  1886,  by 
which  a  general  in  the  Texan  army  agreed 
to  convey  lands  In  Texas,  in  consideration 
of  mnoey  paid  him  to  aid  in  raising  and 
equipping  troops  against  Mexico,  was  dis- 
oussea  on  demurrer,  because  the  independ- 
ence oi  Texas,  though  previously  declared 
by  that  State,  had  not  tnen  bcsa  •okarv'V 
edged  by  the  government  of  the  United  States ; 
and  the  court  established  this  conclusion  by 
referring  to  messages  of  the  President  of  the 
United  States  to  the  Senate,  a  letter  from  the  _.  .. 
President  to  the  €k)vemor  of  Tennessee  and  '^'ol 
a  note  from  the  Secretary  of  State  to  the 
Mexican  minister,  none  of  which  wets  stated 
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in  the  record  before  the  court.  65  U.  8.  14 
How.  47.  48  [14:  44,  45]. 
So  in  Coffee  ▼.  QToofter^  upon  writ  of  error 
*  to  the  Supreme  Court  of  Florida,  in  a  case 
inYolving  a  title  to  land,  claimed  under  con- 
flicting grants  from  the  State  of  Florida  and 
the  State  of  Georgia,  and  depending  upon  a 
disputed  boundary  between  those  States,  this 
court  ascertained  the  true  boundary  by  con- 
sulting public  documents,  some  of  which 
had  not  been  given  in  evidence  at  the  trial, 
nor  referred  to  in  the  opinion  of  the  court 
below.     128  U.  B.  11  [31 :  56],  «<  «cg. 

In   TayUyr  v.    BoireCay,  a  bill  jn  equity, 
based  on  an  agreement  which  it  alleged  had 
been  made  in  1825  by  agents  of  •*the  govern- 
ment  of  the  Federal    Kepublic  of   Central 
America,  which  was  a  sovereign  and  Inde- 
pendent state,  recognized  and  treated  as  such 
by  His  Majesty  the  King  of  these  Realms," 
was  dismissed  on  demurrer  by  Yiu-  (Thaned- 
lor  Shadwell,  who  said:    **I  have  had  com- 
munication with  the  Foreign  Office,  and  I 
am  authorised  to  state  that  the  Federal  Re- 
public of  Central  America  has  not  been  rec- 
ognized as  an  independent  government  by  the 
fovemment  of  this  country. "    **  Inasmuch  as 
conceive  it  is  the  duty  of  the  Judge  in 
every  court  to  take  notice  of  public  matters 
which  affect  the  government  of  this  country, 
I  conceive   that,  notwithstanding    there   is 
this  averment  in  the   bill,  I  am  bound  to 
take  the  fact  as  it  really  exists,  not  as  it  is 
averred  to  be.**    "Nothing  is  taken   to  be 
true,  except  Uiat  which  is  properly  pleaded ; 
and  I  am  of  opinion  that  when  you  plead 
that  which  is  nistorically  false,  and  which 
the  judges  are  bound  to  take  notice  of  as 
being  false,   it  cannot  be  said   you    have 
properly    pleaded,     merely    because    it    is 
averred  in  plain  terms;    and    that  I  must 
take  it  Just  as  if  there  was  no  such  averment 
on  the  record.  **    2  Sim.  220,  221,  228. 

That  case  is  in  harmony  with  decisions 
made  in  the  time  of  Lord  Coke,  and  in  which 
he  took  part,  that  aeainst  an  allegation  d  a 

J  public  Act  of  Parliament,    of   which  the 
udges  ought  to  take  notice,  the  other  party 
f^\%]    cannot  plead  nul  Hd  record,  but,  if  the  Act 
be  misrecited,  ought  to  demur  in  law  upon 
it.     The  Pnnee'e  Cam,   8  Coke,   Rep.   ftn. 
28a ;  WooUey'e  Caee,  Godb.  178. 

In  the  ascertainment  of  any  facts  of  which 
mey  axe  bound  to  take  Judicial  notice,  as  in 
the  decision  of  matters  of  law  which  it  is 
tteir  office  to  know,  the  Judges  may  refresh 
^Ir  memory  and  inform  their  conscience 
from  such  sources  as  they  deem  most  trust- 


^jorthy      Gresley,  Eq.   Bv.  pt.  8,  chap.  1 ; 
^5j»nf«£  ▼.    United  States,  58  U.  8.  17  flow. 


fP?  t  *  public  statute,  or  of  the  date  when 
n  too*  OTect,  they  may  consult  the  original 
J<^li^  ^jther  official  records.  Spring  Y.Bve, 
L  X  ii^2!^I  1  Hale's  Hist.  Com.  law  (6th 
w;?ii  ^2i  J  ^^rdner  v.  CoUeetar,  78  U.  8.  6 
wi  ol®SL  [18-  ®^1  •'  -SbutA  Ottawa  V.  iV. 
rJ^.S  ^'  8-  2«).  267-269,  277  [24:  154, 
M7  rSi  •  J^^h  ^^  ^-  Supervieore,  105  U.  S. 
2?! J?;  ViJ^  •  ^  ^  international  affairs, 
t  •  9  IT   ^^  xecognition  of  a  foreign  govern. 


mcnt,  or  of  the  diplomatic  character  of  a 
person  claiming  to  be  its  representative,  they 
may  inquire  oi  the  Foreign  Office  or  the  De- 
partment of  State.'  Taywr  v.  Barclay,  above 
quoted ;  TIte  Charkieh,  L.  R.  4  Adm.  &  Eccl. 
5y,  74,  86 ;  ^  parte  Hitz,  111  U.  S.  766  [28 : 
502]  ;  Be  Bate,  185  U.  S.  408  [34 :  2221. 

In  the  case  at  bar,  the  indictment  alleges 
that  the  Island  of  Navassa,  on  which  the 
murder  is  charged  to  have  been  committed, 
was  at  the  time  under  the  sole  and  exclusive 
Jurisdiction  of  the  United  States  and  oat  of 
the  Jurisdiction  of  any  particular  State  or 
district  of  the  United  States,  and  recognized 
and  considered  by  the  United  States  as  con- 
taining a  deposit  of  ffuano  within  the  mean- 
ing and  terms  of  the  laws  of  the  United 
States  relating  to  such  islands,  and  recog- 
nized and  considered  by  the  United  States  as 
appertaining  to  the  United  States,  and  in  the 
possession  of  the  United  States,  under  those 
laws. 

These  allegations,  indeed,  if  inconsistent 
with  facts  of  which  the  court  is  bound  to 
take  Judicial  notice,  could  not  be  treated 
as  conclusively  supporting  the  verdict  ahd 
Judgment.  But,  on  full  consideration  of  the 
matter,  we  are  of  opinion  that  those  facts  are 
quite  in  accord  with  the  allegations  of  the 
indictment. 

The  power,  conferred  on  the  President  of  (S17) 
the  United  States  by  section  1  of  the  Act  of 
Congress  of  1856,  to  determine  that  a  ^uano 
island  shall  be  considered  as  appertaining  to 
the  United  States,  being  a  strictly  executive 
power,  affecting  foreign  relations,  and  the 
manner  in  whid  his  determination  shall  be 
made  known  not  having  been  prescribed  by 
statute,  there  can  be  no  doubt  that  it  may  tie 
declared  through  Uie  Department  of  State, 
whose  acts  in  this  regara  are  in  legal  con- 
templation the  acts  of  the  President.  Wolaey 
V.  ClUwman,  101  U.  S.  755,  770  [25 :  915. 
920]  ;  BunJOe  v.  United  States,  122  U.  S.  548, 
557  [80 :  1167,  1171]  ;  11  Ops.  Atty-Gen.  897, 
899. 

On  referring  to  the  memorial  sworn  to  by 
Peter  Duncan  on  November  18,  1857,  and  to 
the  proclamation  of  the  Secretary  of  State 
of  December  8,  1869  (copies  of  both  of 
which,  verified  by  the  present  Secretary  of 
State,  were  given  in  evidence  at  the  trial  of 
this  case),  and  to  other  papers  of  intermedi- 
ate dates,  filed  in  the  Department  of  State, 
oommunicated  by  the  Fteudent  to  the  Senate 
on  April  12,  I860,  nad  printed  by  order  of 
the  Senate  in  Executive  Document  No.  87  of 
the  first  session  of  the  Thirty-sixth  Congress, 
the  following  facts  appear  in  regard  to  the 
Island  of  Kavassa : 

Duncan's  memorial  on  oath  was  presented 
to  the  Secretary  of  State  on  December  8, 1857. 
In  that  memorial  Duncan  represented  that 
on  July  1,  1857,  he  discovered  a  deposit  of 
guano  on  an  island  called  Navassa,  not 
within  the  lawful  Jurisdiction  of  any  other 
government,  and  not  occupied  bv  the  citizens 
of  any  other  government;  aiescribed  the 
island,  its  latitude  and  longitude,  and  the 
deposit  of  guano  thereon ;  and  further  repre- 
sented that  on  September  19,  1857,  he  took 
peaceable  possession  of  and  occupied  the 
island  in  tne  name  of  the  United  States  and 
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continued  so  to  occupy  it,  and  was  prepared 
to  fumidi  satisfactory  eyidence  thereof,  and 
of  all  other  requisites  and  facts  prescribed 
by  die  Act  of  Congress  of  1856 ;  and  prayed 
that  the  island  ''may  be  considered  and  de- 
clared as  appertaining  to  the  United  States, 
and  that  be,  the  said  claimant,  may  have  the 
rights  and  advantages  allowed  and  secured 
to  him  as  such  discoverer,  which  are  by  the 
Act  of  Congress  aforesaid  provided." 

On  April  28,  1858,  Cooper,  the  assignee  of 
Duncan,  addressed  a  letter  to  the  Secretary 
of  State,  requesting  protection  ol  I  Is  vessels 
lying  and  men  worsing  at  the  Island  of 
iMavassa  against  an  apprehended  interference 
by  a  vessel  of  war  of  the  Haytian  govern- 
ment. 

On  April  24,  1858,  Cooper  presented  to  the 
(2181  Secretary  of  State  an  affidavit,  sworn  to  March 
''  15.  1858,  before  the  Uniied  States  consul  at 

Kingston  in  the  Island  of  Jamaica,  of  John 
B.  Lewis,  that,  as  Duncan's  agent,  he  had 
been  since  September  18,  1857,  *Mn  peaceable 
possession  of  the  said  island,  taking  and 
si  lipping  guano  therefrom,  and  that  said 
island  was  not,  when  he  so  took  possession 
tlierecf,  in  the  possession  or  occupation  of 
any  other  government  or  its  citizens,  and  that 
t!)e  possession  of  said  Duncan  through  said 
Lewis  and  the  said  Duncan's  other  agents 
1ms  not  been  in  any  wise  interrupts  or 
sought  to  be  interrupted  by  any  person  what- 
soever." 

In  June,  1858,  Cooper,  by  letters  addressed 
to  the  President  and  to  the  Secretary  of  State, 
informed  them  that  the  Haytian  government, 
upon  the  pretense  that  the  Island  of  Navassa 
was  a  dependency  of  St.  Domingo,  had  sent 
two  vessels  of  war  there,  and  forcibly  inter- 
rupted and  prohibited  the  digging  of  guano 
by  Cooper's  men;  and  solicited  the  Inter- 
position of  the  United  States  for  the  protec- 
tion of  his  interests. 

On  July  7,  1858,  the  Secretary  of  State 
addressed  a  letter  to  the  Secretary  of  the 
Navy,  in  which,  after  stating  the  substance 
of  Duncan's  memorial  and  of  Cooper's  ap- 
plication, he  said :  **  The  President  being  of 
the  opinion  that  any  claim  of  the  Haytian 

government  to  prevent  citizens  of  the  United 
tates  from  removing  guano  from  the  Island 
of  Navassa  is  unfounded,  and  that  in  this 
case  it  is  advisable  to  exercise  the  authority 
vested  in  him  by  the  fifth  section  of  the  Act 
of  Congress,  approved  August  18,  1856,  en- 
titled 'An  Act  to  Authorize  Protection  to  be 
Given  to  Citlcens  of  the  United  States  Who 
may  Discover  Deposits  of  Quano,'  directs 
that  you  will  cause  a  competent  force  to 
repair  to  that  island,  and  will  order  the  offi- 
cer in  conunand  thereof  to  protect  citizens 
of  the  United  States  in  removing  guano 
therefrom  against  any  interference  from  au- 
thorities of  the  government  of  Hayti,  or  of 
any  other  government.  If  any  persons  in 
the  employment  of  that  government  should 
be  found  upon  the  islancf  an  offer  may  be 
rfiitti  °^®  ^  ^^^^  them  at  Port  au  Prince,  or  at 
t**'^J  any  other  point  which  they  may  designate, 
and  their  superiors  may  be  informed  of  Uie 
occasion  for  this  proceeding,  and  of  the  de- 
termination of  this  government  not  to  allow 
the  removal  of  guano  from  that  island  by 
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citizens  of  the  United  States  to  be  interfered 
with  in  any  manner  bv  the  citizens  or  au* 
thorities  of  Havti,  or  oy  persons  claiming 
to  act  under  them.  It  is  hoped  that  the 
President's  object  mav,  by  firmness  and  dis- 
cretion, be  accomplisned,  not  only  without 
any  effusion  of  blood,  but  without  givine 
reasonable  cause  for  offense  In  any  quarter.  * 

The  Secretary  of  State,  on  July  8,  sent  to 
Cooper  a  copy  of  this  letter:  on  July  12, 
demanded  of  Cooper  a  bond  as  required  by 
the  Act  of  1856,  and  on  September  10,  1858, 
accepted  such  a  bond ;  and  on  September  16 
sent  him  a  copy  of  dispatches  received  by 
the  Navy  Department  from  the  commander 
of  the  vessel  ordered  to  Navassa,  including 
letters  written  by  him  at  Port  au  Prince  en 
August  16,  1858,  to  the  Haytian  minister  of 
foreign  relations,  to  the  United  States  consul 
at  that  port  and  to  Cooper's  agent  on  the 
Island  of  Navassa,  informing  each  of  them 
of  the  object  of  his  mission. 

In  the  letter  to  the  Haytian  minister  of 
foreign  relations,  the  conunander  said:  *'I 
am  authorized  to  sav  to  you  that  the  Presi- 
dent of  the  United  States  is  of  opinion  that, 
in  this  case,  it  is  advisable  to  exercise  the 
authority  vested  In  him  by  the  fifth  section 
of  this  Act,  and  I  am  directed  by  him  to  re- 
pair to  that  island  to  protect  our  citizens  in 
removing  guano  therefrom  against  any  inter- 
ference nt)m  the  authorities  of  any  govern- 
ment whatever,  which  he  hopes  I  may  be 
able  to  do  without  giving  reasonable  causa 
of  offense  in  any  quarter. " 

On  November  18,  1858,  Mr.  B.  0.  Clai^ 
the  commercial  agent  of  Hayti  at  Boston, 
in  behalf  of  the  ELaytian  government  (inter- 
course between  that  government  and  the 
United  States  being  at  that  time  conducted 
through  consuls  or  commercial  agents  only*) , 
addr^ised  to  the  Secretary  of  State  a  letter 
In  relation  to  the  occupancy  of  the  Island  of 
Navassa  by  citizens  of  the  United  States,  in 
which  he  said :  *^  The  territory  over  which 
Hayti  now  claims  sovereignty  was  once  the 
property  of  Spain,  who,  m  the  exercise  of 
an  undisputed  right,  ceded  said  territory  to 
France.  France,  In  1825,  through  her  chief, 
Charles  X.,  acknowledged  the  independence 
of  Havti,  and  thereby  vested  her  with  a  per- 
fect title  to  the  'French  part'  (popularly 
termed)  and  all  its  dependencies,  among 
which  dependencies  the  Islands  of  Tortugas. 
La  Vache,  Cayemete,  Navassa  and  Gonaive 
Island  are  declared  to  be.  The  government 
of  Hayti,  although  freouently  importuned, 
has  never  ceded,  sold  or  leased  either  of  these 
dependencies  to  any  nation,  company  or  in- 
dividual. I  therefore  most  respectfully  ask, 
in  behalf  of  the  government  of  Hayti,  the 
attention  of  the  government  of  the  Unit^xl 
States  to  the  infringement  on  the  rights  of 
Hayti,  involved  in  the  unauthorizea  occu- 
pancy of  Navassa  Island  by  oltlzens  cd  the 
United  States." 

On  November  17,  1858,  the  assistant  secre- 
tary of  state  replied  to  Mr.  Clark,  saving : 
**I  am  directed  to  inform  you  that  a  citizen 
of  the  United  SUtes  having  exhibited  to  this 

•Acts  of  Angust  18,  ISfiS,  ohap.  m  (U  Stat.  81, 64); 
June  6(  lStt,^3«x  9S,  and  Julj  U,  1S8I,  ohap.  lO, 
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DepartmeDt  proofs  which  were  deemed  tuffl- 
cient  that  Uiat  island  was  derelict  and  aban- 
doned,  with  guano  of   good  quality,    and 
.having  appliea  for  the  protection  of  this 
government  in  removing  the  guano  there- 
from, pursuant  to  the  Act  of  Congress  of  the 
18th  of  August,  1866,  a  copy  of  which   is 
inclosed,  that  application  has  been  granted. 
You  will  notice,  however,  that  the  Act  does 
not  make  it  obligatory  upon  the  government 
to  retain  permanent  possession  of  tne  island. " 
On  December  8,  1859,   the    Secretarv   of 
State  issued  a  proclamation,  addressed  "to 
all  to  whom  these  presents  shall  come, "  de- 
claring that  Duncan,  a  citizen  of  the  United 
States,  had  filed  in  the  Department  of  State 
the  required  notice  of  the  discovery  of  guano 
on,  and  of  the  occux>ation  of,  the  Island  of 
Navassa,  in  the  name  of  the  United  States; 
and  that  Cooper,  his  assignee,  also  a  citizen 
of  the  United  States,  had  entered  into  suffi- 
cient bonds  under  and  according  to  the  Act 
of  Congress  of  August  18,  1866 ;  and  there- 
fore that  Cooper  was  **  entitled,  in  respect  to 
the  guano  on  the  said  island,  to  all  the 
privileffes  and  advantages  intended  by  that 
[S21]     Act  to  be  secured  to  citizens  of  the  United 
States  who  may  have  discovered  deposits  of 
guano,"  provided  that  he  should  abide  by 
me  conditions  and  requirements  of  that  Act. 
The  opinion  submitted  by  Attorney-Gen- 
eral Black  to  the  Secretary  of  State  on  De- 
cember 14,  1869  (9  Ops.  Atty-Gen.  406),  to 
the  effect  that  the  President  has  no  right 
under  the  law  to  annex  a  guano  island  to  the 
United  States,  or  to  put  American  citizens  in 
possession  of  it,  while  a  diplomatic  Question 
as  to  the  jurisdiction  over  it  is  pending  be- 
tween the  united  States  and  a  foreign  nation, 
cannot  .influence  our  decision  in  this  case, 
for  several  reasons.    In  the  first  place,  that 
opinion  was  given  six  days  after  the  proc- 
lamation regarding  the  Island  of  Navassa, 
and  concern^  only  a  distinct  island,  Cayo 
Verde,  claimed  by  the  British  government 
as  within  its  jurisdiction  and  belonging  to 
the  Bahamas.    In  the  next  place,  no  diplo- 
matic question  was  then  pending  as  to  the 
Jurisdiction  over  the  Island  of  Navassa ;  on 
the  contrary,  the  President  had  repeatedly 
declared  that  the  claim  of  Hayti  was  un- 
founded.   Lastly,  the  office  of  the  Attomev- 
Oeneral  was  to  advise  the  President  what  he 
ought  to  do ;  the  duty  of  the  ludiciary  is  to 
decide  in  accordance  with  what  the  Presi- 
dent, in  the  exereiae  of  a  discretionary  power 
•confided  to  him  bv  the  Constitution   and 
laws,  has  actually  done.    As  was  adjudged, 
under  like  cireomstances,    in   WiUtatM  v. 
Suffolk  Im.  a>.,  88U.  S.  18 Pet.  416,  420  [10: 
226,  228],  before  quoted,  if  the  executive, 
in  his  correspondence  with  the  government 
of  Hayti,  has  denied  the  jurisdiction  which 
it  claimed  over  the  Island  of  Navassa,  the 
fact  most  be  taken  and  acted  on  by  this  court 
as  thus  asserted  and  maintained ;  it  is  not 
material  to  inquire,  nor  is  it  the  province  of 
the  court  to  determine,  whether  the  executive 
be  ri^ht  or  wrong ;  it  is  enough  to  know 
that  m  the  exercise  of  his  constitutional 
functions  he  has  decided  the  question. 

The  documents  from  the  State  Department, 
above  mentioned,  show  the  following  action 
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of  the  President,  through  the  Secretary  of 
State,  with  regard  to  the  Island  of  Navassa : 
In  the  order  of  July  7,  1868,  sending  out 
an  armed  vessel  under  g  6  of  the  Act  of  1866 
to  protect  Cooper  in  removing  the  guano, 
the  President  unequivocally  declar^  his  r2221 
''opinion  that  any   claim   of   the  Haytian     *■        * 

government  to  prevent  citizens  of  the  United 
tates  from  removing  ffuano  from  the  Island 
of  Navassfl  is  unfounded,"  and  "the  deter- 
mination of  this  government  not  to  allow 
the  removal  of  guano  from  that  island  by 
citizens  of  the  United  States  to  be  interfered 
with  in  any  manner  by  the  citizens  or  authori- 
ties of  Hayti." 

In  the  response  of  November  17,  1868,  to 
the  letter  of  the  Haytian  government,  through 
its  commercial  agent,  claiming  the  Island 
of  Navassa  as  a  dependency  of  Hayti,  the 
President  declared  that  a  citizen  of  the 
United  States  had  exhibited  proofs  which 
were  deemed  sufficient  that  "that  island  was 
derelict  and  abandoned,  with  guano  of  good 
quality;"  and  that  his  application  for  the 
protection  of  the  government  in  removing 
the  guano  therefrom,  pursuant  to  the  Act  of 
Congress  of  1866,  haa  been  granted.  The 
reference,  at  the  close  of  this  response,  to 
the  provision  in  section  4  of  that  Act,  re- 
serving the  right  of  the  United  States  to  dis- 
continue its  possession  of  the  island  after, 
by  the  removal  of  the  euano,  it  shall  have 
ceased  to  be  of  any  value,  has,  to  say  the 
least,  no  tendency  to  show  that  the  United 
States  had  not  for  the  time  being  assumed 
dominion  over  the  island. 

In  the  proclamation  of  December  8,  1859. 
after  reciting  the  discovery  and  occupation 
of  the  island  by  Duncan,  and  the  giving  of 
a  bond  by  his  assignee.  Cooper,  pursuant  to 
the  Act  of  1866,  Cooper  was  declared  to  be 
"  entitled,  in  respect  to  the  guano  on  the  said 
island,  to  all  the  privileges  and  advantages 
intended  by  that  Act  to  be  secured  to  citizens 
of  the  United  States  who  may  have  discov- 
ered deposits  of  guano."  Although  this 
S reclamation  does  not  in  terms  follow  the 
ret  clause  of  tJie  prayer  of  Duncan's  me- 
morial, **  that  said  key  or  island  of  Navassa 
may  be  considered  ana  declared  as  appertain- 
ing to  the  United  States, "  the  declaration  of 
the  President,  in  accordance  with  the  con- 
clusion of  that  prayer,  that  Cooper,  as  Dun- 
can's assignee,  was  entitled,  in  respect  to 
the  guano  ui>on  that  island,  to  the  privileges 
and  advantages  secured  by  the  Act  of  Con- 
gress to  citizens  of  the  United  States  discov- 
ering deposits  of  guano,  is  equivalent  to  a  [SM] 
declaration  that  the  President  considered  the 
island  as  appertaining  to  the  United  States. 

Seeing  tnat  the  Act  of  Coneress  had  not 
authorized  any  rights  or  privileges  to  be  al- 
lowed to  the  discoverer  of  a  guano  island, 
or  any  bond  to  be  required  oi  him,  or  any 

Srotection  to  be  given  to  him,  by  the  United 
tates,  unless  the  President  was  of  opinion 
that  the  island  should  be  considered  as  ap- 
pertaining to  the  United  States,  the  terms  of 
the  order  of  the  President  of  July  7,  1858, 
of  his  response  of  November  17,  1858,  to  the 
protest  of  the  official  representative  of  Havti, 
and  of  his  proclamation  of  December  8, 1869, 
clearly  show,  or  necessarily  imply,  that  the 
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President,  exercising  the  discretionary  power 
conferred  upon  him  hy  the  Constitution  and 
laws,  was  satisfied  that  the  Island  of  Navassa 
was  not  within  the  jurisdiction  of  Hayti, 
or  of  any  foreign  goyemment,  and  that  it 
should  be  consider^  as  appertaining  to  the 
United  States. 

But  the  case  does  not  rest  here.  The  sub- 
sequent action  of  Uie  President,  through  the 
appropriate  departments,  has  put  the  matter 
beyond  all  question. 

In  a  circular  of  the  Treasury  Department 
of  February  12,  1869,  •'relative  to  the  guano 
islands  appertaining  to  the  United  States," 
and  addre^ed  *'to  collectors  of  customs," 
the  Secretary  of  the  Treasury  said :  **  You 
will  find  hereto  annexed  a  corrected  list  of 
the  guano  islands,  bonded  under  the  Act  of 
August  18,  1856,  as  appears  by  the  bonds  and 
papers,  transmitted  from  the  Department  of 
State,  now  on  file  in  the  office  of  the  first 
comptroller  of  the  treasury.  The  several 
islands  named  and  descrilied  in  said  list 
having  been  duly  bonded,  and  considered  by 
the  President  of  the  United  States  'as  apper- 
taining to  the  United  States,  *  in  manner  and 
form  prescribed  by  said  Act,  and,  as  a  con- 
sequence thereof,  brought  under  the  laws 
regulating  the  coasting  trade,  your  attention 
is  directed  to  the  same  with  a  view  to  the 

f (roper  enforcement  of  the  laws  regulating 
ntercourse  with  said  islands."  Tne  list, 
annexed  to  that  circular,  of  •'guano  islands 
pertaining  to  the  United  States  and  bonded 
under  the  Act  of  August  18,  1856,"  included 
the  Island  of  Navassa. 

Finally,  by  letters  from  the  Secretary  of 
State  to  the  Haytian  minister  on  December 
81,  1872,  and  on  June  10,  1878  (mentioned, 
under  mistaken  dates,  in  8  Wharton's  Inter- 
national Law  Digest,  §  812,  and  copies  of 
which  have  been  obtained  from  the  Depart- 
ment of  State),  it  appears  that,  upon  the 
Haytian  government  renewing  its  claim  to 
the  Island  of  Navassa,  the  United  States 
utterly  and  finally  denied  the  validity  of  the 
claim,  and  re-asserted  and  maintained  their 
exclusive  Jurisdiction  of  that  island,  by 
reason  of  its  discovery  and  occupation  by 
Duncan  and  Ck>oper,  and  under  the  Act  of 
Congress  of  1856. 

The  only  other  point  presented  by  the  rec- 
ord and  areued  in  behalf  of  the  defendant  is 
his  exception  to  the  exclusion  of  evidence 
that  in  April,  1889,  a  foreign  vessel  was 
loaded  at  Navassa  with  guano  intended  for 
the  use  of  persons  other  thui  citizens  or  resi- 
dents of  the  United  States.  It  was  argued 
that  this  evidence  was  admissible,  as  snow- 
ing a  breach  of  condition  of  Cooper's  Ixmd, 
and  a  consequent  forfeiture  of  hit  rights, 
under  the  provision  of  section  2  of  the  Act 
of  1856,  re-enacted  in  Rev.  SUt.,  §5574.  It 
does  not  distinctly  appear  wheuier  such 
breach  took  place  oefore  or  after  April  16, 
1889.  If  it  took  place  before,  it  was  within 
the  period  of  five  years,  during  which  the 
operation  of  that  provision  of  the  Statute 
was  suspended  by  tne  Act  of  April  18^  1884, 
chap.  24  (28  SUt  11).  But,  whenever  the 
breadi  took  place,  it  affected  the  private 
rights  only  of  the  delinquent,  and  did  not 
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impair  the  dominion  of  the  United  States  or 
the  Jurisdiction  of  their  courts. 

For  the  reasons  above  stated,  our  conclu- 
sion is  that  the  Guano  Islands  Act  of  August 
18,  1856,  chap.  16i  re-enacted  in  title  72  of 
the  Revised  Statutes,  is  constitutional  and 
valid ;  that  the  Island  of  Navassa  must  be 
considered  as  am)ertaining  to  the  United 
States ;  that  the  Cfircuit  Court  of  the  United 
States  for  the  District  of  Maryland  had  juris- 
diction to  try  this  indictn^ent,  and  that  thert 
is  no  error  in  the  proceedings. 

Judgment  affinned. 

No.  1142,  Edwa/rd  Bmith  t  United  8tai€$, 
and  No.  1144,  George  8.  Key  t.  United  States 
arffued  and  decided  at  the  same  time,  art 
substantially  similar,  and  in  those  cases  alsa 
thejvdgmente  are  Offflrmed. 


UNITED  STATES,  eo^  rd.'R.  Masoh  Liblb, 

Per.  in  Brr.^ 
e. 

JOHN  R.    LYNCH,  Fourth  Auditor,    and 

BENJAMIN  F.  GILEESON,  Second 

Comptroller,  of  the  Trbabubt 

OV  THB  UkITBD  StATBSL 

|9ee  8.  a  Beporter^  ed.  280487.1 

Juriidietion  cf  thie  court — when  the  taUditg  ef 
an  autluniiy  exereieed  under  the  United  Siatee 
i$  drawn  in  queeUon  eeeond  oompMUer  and 
fourth  auditor. 

L  ThevaUdltjof  anaathorttjezerdsedunderthe 
United  States  Is  not  drawn  in  question^  so  as  to 
give  this  ooort  jurlsdiotlon  of  the  oase*  every  time 
an  act  done  hj  suoh  authority  Is  disputed. 

S.  The  validity  of  an  authority  is  drawn  In  que^ 
tion  when  the  exlstenoe,  or  ooDStltatloiialitj,  or 
legality  of  suoh  authority  Is.denied.  aud  the  do* 
nial  forms  the  suhjeot  of  direct  inquiry. 

8b  The  authority  of  the  second  comptroller  and  the 
fourth  auditor  of  the  Treasurv  of  tlie  United 
States  to  not  denied,  nor  the  validity  of  that  au* 
thoilty  questioned,  when  it  to  daimedthat,  in  th* 
ezerotoe  of  a  valid  authority,  they  erred  in  th* 
disallowanoe  of  fees  or  vllaire  to  an  officer  to 
which  he  to  entitled,  and  refused  to  pay  htnl  the 


[No.  1106.] 
Argued  Nat.  90,  mo.      Decided  Dee,  S,  1S90. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  to  review  a  Judgment 
dismissing  a  petition  for  mandamus  to  com- 
mand the  Fourth  Auditor  and  Second  Comp- 
troller of  the  United  States  Treasury  to  audit 
an  account  and  Issue  a  wanant  to  pay  the  same» 

Non.— Af  Coiiirtod<ee<oiilfi  tks  Umeed  auit«0  flu- 
pnms  Court,  where  federat  queetUm  ortoet,  or  where 
oiv  dftnpn  In  g«ies(<on  iCdtiitoi^  treaty  or  OlmiMlMMofi* 
seenotet  to  Martin  v.  Hunter,  4s  97;  Matthews  v. 
Zane,  ft  664;  wnUams  v.  Norrls,  •:  STL 

Af  toiMiHHotion  of  UMCtd  fltotM  Siftpnms  Ooiirt 
to  declare  etaUkiw  void  a$ in  oof^lkt  with  StaUOonm 

eUtutUm;  torecieedeereeeaf  etate  oomrte  a$  Co  eofi- 

Lamphire,  7x  919;  Commeroial  Bsnk  of  ObioinnatI 
V.  Buddncham,  1ft  MH 

It7U.8. 


UVITBD  SfATBI,  €X  rd,    LiffLB.     T.  LtKOO. 


iea-287 


Sutemeoi  br  Mr.  ChitfJvaHe*  TvXlmrx 
On  the  6th  daj  of  December,  1880,  R  Mieoo 
Llele  filed  a  petition  for  a  writ  of  mandamni  in 
the  Supreme  Court  of  the  District  of  Columbia 
against  John  R  Lynch,  Fourth  Auditor,  and 
Mn  tamin  F.  Qilkeson,  Second  Comptroller,  of 
the  Treasunr  of  the  United  States,  and  their 
successors,  ui  the  name  of  the  United  States, 
upon  his  relation,  oouched  In  these  words: 

*'l  The  petitioner  afeit  that  he  was  an  officer 
of  the  nary  from  March  10, 1872,  to  Hay  6^ 
1872,  of  the  rank  of  lieutenant;  that  on  March 
11  10, 1878.  he  was  ordered  t>y  his  superior  officer 
to  proceed  from  Philadelphia,  PennsylTania, 
tia  New  York  and  the  Padflc  mail  steamer 
from  New  Tork,  on  March  80th,  to  Aspinwall, 
across  the  Isthmus  of  Panama,  and  thence  to 
the  nary-yard.  Mare  IsUod,  Oalifomia,  and 
report  for  du^  on  board  the  U.  8.  8.  liacka- 
wanna; '  that  be  proceeded  by  the  said  route. 
In  accordance  wltn  said  orders,  completing  the 
Joumeyon  May  6, 1872. 

"2.  That  in  obeying  the  said  orders  he  trar- 
eled  0.222  miles.  Ti&,  from  Philadelphia  to 
New  York,  88  miles;  from  New  York  to  Mare 
Island,  0,184  miles.  For  his  traTcling  expenses 
from  Philadelphia  to  New  York  he  was  paid 
$8.80,  being  at  the  rate  of  ten  cents  per  mile; 
but  for  his  trsTeling  expenses  from  New  York 
to  Mare  Island  he  was  only  credited  with  mil- 
age for  the  distance  between  tbe  extreme  points 
l^  the  OTerlsnd  route— a  route  he  was  not  or- 
dered to  trsTel  and  did  not  traTel— 8,248  mOes. 
at  ten  cents  per  mile,  amounting  to  $824.80, 
whereas,  by  tno  law  in  force  at  the  time  of  the 
traTel  (Act  of  March  8, 1885,  4  Sut.  atL.  786), 
he  should  haTe  been  credited  with  milage  for 
the  distance  actually  traTeled,  6,184  mUes,  at 
ten  cents  per  mUe,  amounting  to  t618.40;  thus 
the  petitioner  has  recdTed  $:^.60  less  than  he 
should  haTe  receired  under  the  said  Act  of 
Congress,  which  was  the  Act  which  goremed 
the  compensatloo  to  be  paid  for  milage  at  that 

'"Sl  That  the  respondents  haTe  refused,  and 
still  do  continue  to  refuse,  to  pay  the  petition- 
er, or  to  credit  him  with,  the  sum  of  $288.60, 
that  being  the  amount  remaining  impald  on  the 
said  traTd  under  tbe  said  Act  or  Congress. 

*'4.  That  there  Is  no  application  of  the  Stat- 
ute of  Limltatloos,  for  the  dalm  was  adjusted 
and  disallowed  bf  Comptroller  Maynard  on 
Februarr  2. 1887,  the  safcTdisallowance  being  a 
dear  TlolatioQ  of  the  said  Act  of  Conmas. 

*  "Therefore,  the  said  traTd  haTing  oeen  per- 
formed, the  distance  haTing  been  oorrectlr  com- 
pQted,  the  application  of  the  said  Act  of  Con- 
gress to  the  said  traTd — under  the  Acts  of 
OoogresB,  Rer.  SUt.  1878,  sections  278,  277, 
presoibtng  the  duties  of  tbe  accounting  officers 
^is  a  mere  mlnlsterid  duty,  the  exercise  of  a 
dlsereHon  being  luTalld  under  the  said  sections. 

''Wherefore  the  petitioner  pn^s  that  a  writ 
of  msndamns  may  be  issued  to  the  said  re- 
noodents,  commanding  them  to  audit  the  pe- 
tnlooar's  account  for  toe  said  traTd  and  aDow 
the  same,  and  to  Issue  a  warrant  In  the  manner 
it  Is  tbe  custom  of  tbe  Treasury  to  issue  war- 
rants for  the  payment  of  milage  under  the  said 
Ad  of  Congress  of  March  8;  1888,  the  same 
being  maodatoty  opoo  the  aoooonting  officera." 
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A  rule  to  show  cause  was  thereupon  entered, 
and,  the  defendants  appearing,  it  was  agreed 
that  the  petition  and  rule  to  show  cause  should 
be  conslaered  and  treated  as  an  dtemstlTe  writ 
of  mandamus,  to  which  the  respondents  might 
make  answer  or  demur  as  ther  might  be  ad* 
Tised.  The  respondents  accordingly  demurred, 
their  demurrer  bdng  aocompaniea  by  the  fol- 
lowing: 

"Note.~Among  the  matters  of  law  relied 
upon  and  to  be  aigued  in  support  of  the  aboTe 
demurrer  are — 

"1st  That  mandamus  will  not  lie  against  an 
officer  of  the  Treasury  Department  for  refusal 
to  allow  and  pay  a  claim  against  the  United 
States,  for,  howcTer  otniously  without  legal 
Justiflcation  his  refusd  may  ble,  a  mandamus 
against  him  to  compd  such  dlowance  and  psy- 
ment  Is  none  the  less  In  effect  a  suit  sgainst  the 
United  States. 

"2d.  Thst,it  appearing  that  the  rektor's  dalm 
had  been  di«iIlowed  by  the  predecessor  in  office 
of  the  respondent  Cfukeson  (to  wit.  Second 
Comptrollco*  Maynard),  and  there  bdi^  no  al- 
legation of  the  production  before  the  respond- 
ents of  newly  discoTered  materld  eridence,  or 
that  the  origind  disdlowance  luTolTed  errors 
of  computation,  it  is  not  competent  for  these 
respondents  to  reopen  the  settlement  luTolTlng 
sucn  disallo  wanes." 

The  cause  was  heard  by  the  Supreme  Court 
of  the  District  sittinfl:  In  general  term,  and  Judg- 
ment rendered  denviog  the  relief  sought,  and 
dismissing  the  petition.  The  pending  writ  of 
error  was  thereupon  sued  out 


Mtmn,  R.  Mmm  LlaU  and  /.  Bdtoari 
(hrvttUtr  for  j^ntilf  In  error. 

Mr.  Was.  jLMmmrj.  Ajmidani  Att^Qen., 
for  defendants  In  error. 

Mr.  CkUf  JMtHm  FwlUr  ddlTered  the  opin- 
ion of  the  court: 

As  the  matter  in  dispute  does  not  reach  the 
Jurlsdictiond  sum  or  Talue,  it  Is  contended  that 
thia  court  has  jurisdiction  to  entertain  tbe  writ 
of  error  because  '*  tbe  Tdldlty  of  an  authority 
exercised  imder  tbe  United  States"  was  drawn 
In  goestloo  in  the  case.    28  Stat  448.  chap.  865. 

The  chdm  of  the  relator  arises  under  tbe  last 
dauseof  section  2  of  the  Act  of  March  8, 1886, 
entitled  "  An  Act  to  Regulate  the  Pay  of  the 
NaTy  of  i!je  United  Sutes"  (4  Stat  Ik,  757. 
diap.  27;,  which  reada:  "It  Is  hereby  ex- 
pressly declared  that  the  Tearly  dlowance  pro- 
Tided  in  this  Act  Is  an  the  pay,  compensatloo 
and  dlowance  that  shall  be  reodTcd  under  any 
circumstances  whateTcr,  br  any  such  officer 
or  person,  except  for  trsTdlng  expenses  when 
under  ordiers,  for  which  ten  cents  per  mUsshdl 
bedk>wed.'* 

By  section  278  of  the  RcTised  Statutes  it  Is 
proTided  that:  '*  It  shdl  be  the  duty  of  the 
second  comptroller:  First  To  exandoe  all  ac- 
counts settled  by  the  second,  third  and  fourth 
auditors,  and  cwtlfy  the  balances  arising  there- 
on to  the  Seoetarr  of  the  Department  In  whkh 
the  expenditure  has  been  Incurred.  Second. 
To  counterdgn  all  warrsnts  drawn  by  tbe  Sec- 
retaries <^  War  and  <^  the  NaTy  whkh  shaD 
be  warranted  by  law." 
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And  by  section  277:  "The  duties  of  the 
•uditon  shall  be  us  follows:  .  .  .  Fifth.  The 
fourth  auditor  shall  receive  and  examine  all 
accounts  accruing  in  tJie  Navy  Department  or 
relative  thereto,  and  all  accounts  relating  to 
navy  pensions;  and,  after  examination  of  such 
accounts,  be  shall  certify  the  balances,  and 
shall  transmit  such  aooounts,  with  the  vouchers 
and  certificate,  to  the  second  comptroller  for  his 
decision  thereon." 

Section  286  provides:  "All  claims  and  de- 
mands whatever  by  the  United  States  or  against 
them,  and  all  accounts  whatever  in  which  the 
CS84]  IFnitcKi  States  are  concerned,  either  as  debtors 
or  as  creditors,  shall  be  settled  and  adjusted  in 
the  Department  of  the  Treasury." 

Bv  the  Act  establishing  the  offices  of  comp- 
troller and  auditor  the  former  was  authorized 
and  required  "to  superintend  the  adjustment 
and  preservation  of  tne  public  accounts,"  and 
"  to  examine  all  accounts  settled  by  the  audi- 
tor; "  and  it  was  made  the  duty  of  the  latter  "  to 
receive  all  public  accounts,  and  after  examina- 
tion to  certify  the  balance  and  transmit  the 
accounts,  with  the  vouchers  and  certificate,  to 
the  comptroller  for  his  decision  thereon."  1 
Stat.  66. 

Considering  the  accepted  definition  of  an 
auditor,  with  the  language  used  in  these  pro- 
visions, the  fourth  auditor  may  be  correctly 
aaid  to  be  authorized  to  examine  accounts 
accruing  in  the  Navy  Department,  compare 
the  items  with  the  vouchers,  allow  or  reject 
chnrges,  and  state  the  balance;  and  the  comp- 
troller has  authority  to  revise  the  action  of  the 
tnuditor  and  certify  the  balances  finally  found 
hy  him. 

It  is  stated  in  the  opinion  delivered  by  Mr. 
€h\ff  Justice  Waitc  in  UniUd  States  v,  Ora- 
Jiam,  110  U.  a  219,  220  [28: 126J,  cited  on  be- 
half of  relator,  that  it  was  found  as  a  fact  in 
that  case  "that  on  the  6th  of  Aprils  1886,  which 
was  oniy  a  little  more  than  a  month  after  the 
Act  of  1885  passed,  circular  instructions  were 
issued  from  the  Treasury  Department  to  the 
•effect  that  milage  at  the  rate  of  ten  cents  a 
mile  was  fixed  by  law,  and  should  be  paid  for 
traveling  expenses  within  the  United  States, 
but  that  the  usual  and  necessarv  passage  money 
actually  paid  by  officers  returning  from  foreign 
service,  under  orders  or  on  sick  ticket,  when 
they  could  not  return  in  a  public  vessel,  would 
be  paid  as  theretofore,  as  well  as  the  like  ex- 
penses of  officers  goins^  out  The  Navy  Regu- 
lations adopted  in  1866.  and  in  force  in  1872, 
when  the  claim  of  Qraham,  the  appellee, 
accrued,  provided  that  'for  traveling  out  of  the 
United  States  the  actual  expenses  only  are 
allowed.'  It  is  also  found  that  from  the  time 
of  the  passage  of  the  Act  of  1886  until  the 
•decision  of  Temple's  Case  in  this  court,  the 
Navv  and  Treasury  Departments  had.  with  a 
aingle  exception,  always  held  that  the  ten  cents 
a  mile  did  not  apply  to  travel  to,  from  or  in 
foreign  countries,  but  only  to  travel  in  the 
%  OAR  I  United  States.  In  TemjMs  Oase,  the  long  con- 
t^ooj  ^^^  practice  in  the  I>epartroents  was  relied 
on  to  justify  the  decldon  of  the  accounting 
officers  of  the  treasury  against  him,  but  the 
fact  of  the  actual  existence  of  the  practice  was 
not  found,  as  it  has  been  now." 

The  decision  in  United  States  v.  TemvU,  105 
U.  8.  07  [26:  967],  was  announced  at  October 
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Term,  1881.  Thai  case  brouaJit  under  con- 
sideration the  Act  of  Conerefls  m  June  80, 1876. 
relating  to  the  milage  of  officers  of  the  navy, 
while  Oraham's  Case  arose  under  the  Act  of 
March  8, 1886,  and  it  was  held  that,  as  the  lan- 
guage of  the  Statute  In  each  instance  was  clear 
and  precise  and  its  meaning  evident,  there  was 
no  room  for  construction,  and  that  eight  cents 
a  mile  in  the  one  case  and  ten  cents  in  tLe 
other  was  properly  allowed  the  claimants  by 
the  Court  of  Claima,  from  whose  judgments  in 
their  favor  appeals  were  prosecuted  to  thia 
court. 

It  is  now  argued  that  the  duty  of  the  Fourth 
Auditor  and  <3  the  Second  Comptroller,  under 
the  last  clause  of  section  2  of  the  Act  of  1835, 
and  the  decision  of  this  court  in  relation  to  it, 
was  merelv  ministerial,  and  that  by  the  disal- 
lowance of  relator's  claim  for  milage  these 
officers  exercised  a  discretion  which  they  did 
not  possess;  that  this  was  an  invalid  exercise 
of  an  authority  under  the  United  States;  and 
that  hence  the  validitv  of  the  authority  was 
drawn  in  question.  In  order  to  Justifv  thia 
position,  however,  the  validity  of  the  authority 
must  have  been  drawn  in  question  directly  and 
not  incidentally.  The  validity  of  a  statute  is 
not  drawn  in  question  every  time  rights  claimed 
under  such  statute  are  controvertea,  nor  is  the 
validitv  of  an  authority,  every  time  an  act  done 
by  such  authority  is  disputed.  The  validity  of 
a  statute  or  the  valioity  of  an  auUiority  ia 
drawn  in  question  when  the  existence,  or  con- 
stitutionality, or  legality  of  such  statute  or 
authority  is  denied  and  the  denial  forms  the 
subject  of  direct  inquiry. 

We  think  that  the  authority  of  the  Second 
Comptroller  and  the  Fourth  Auditor  is  not 
thus  denied,  here,  nor  the  validity  of  that 
authority  q^uestioned,  but  that  what  ia  claimed 
is  that,  in  tne  exercise  of  a  valid  authority,  the 
Auditor  and  Comptroller  erred  te  respect  to  an 
allowance,  in  view  of  the  decision  of  this  court 
in  another  case. 

In  Decatur  v.  Paulding,  88  U.  S.  14  Pet.  497, 
616  [10:  659,  668],  it  was  remarked  by  Mr. 
Chi4f  Justice  Taney  that  the  duties  to  lie  per- 
formed bv  the  head  of  an  executive  depart- 
ment of  the  government,  whether  imposed  by 
Act  of  Congress  or  by  resolution,  are  not,  in 
general,  mere  ministerial  duties;  that  depart 
mental  duties  are  executive  in  their  nature; 
that  the  laws  and  resolutions  of  Congress, 
under  which  the  departments  are  required  to 
act.  have  to  be  expounded  in  the  exercise  of 
judgment;  and  that,  while  the  court  would  not 
be  bound  to  adopt  the  construction  given,  when 
departmental  decisions  are  under  review  in  a 
proper  case  the  court  would  not  by  mandamus 
control  the  exposition  of  statutes,  by  direct 
action  upon  executive  officers.  In  relation  to 
the  interpretation  of  a  Pension  Law  by  the 
commissioner  of  pensions  and  the  Secretary  of 
the  Interior,  in  United  States,  ex  rd.  Dunlap, 
V.  Black,  Commissioner,  128  iJ.  8.  40,  48  f^: 
864, 867],  Mr,  Ju^ice  Bradley  said:  "  Whether, 
if  the  law  were  properlv  before  us  for  consid- 
eration, we  should  be  of  the  same  opinion,  or 
of  a  different  opinion,  is  of  no  consequence  in 
the  decision  of  this  case." 

The  contention  of  the  relator  ia  that  the 
interpretation  he  puts  upon  the  Act  Is  too 
obviously  correct  to  admit  of  diapute,  and  that 
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Cbli  oonrt  has  so  decided;  tmi  It  does  Dd 
follow,  because  the  decision  of  the  Oomptroller 
•nd  Auditor  may  bare  been  errooeous,  that  the 
assertioo  of  relator  to  that  effect  raises  a  cog- 
oiti^le  ooDtroTersy  as  to  their  authority  to 
proceed  at  alL  What  the  relator  souirht  was 
an  order  coercing  these  officers  to  proceed  in  a 
particular  war.  and  this  order  the  Supreme 
Court  of  the  lAstrict  declined  to  grant  If  we 
were  to  rererae  that  Judgment  upon  tlie  ground 
urged,  it  would  not  be  for  want  of  power  in 
the  Auditor  to  audit  the  account,  and  in  the 
Comptroller  to  rerise  and  pass  upon  it,  but 
because  those  officers  had  dinUowed  what  they 
ought  to  have  allowed  and  erroneously  con- 
Btraed  what  needed  no  construction.  This 
would  not  in  any  degree  involre  the  validity  of 
their  authoritj.  Bn^  t.  Oniisd  Siatei,  118 
U.  8.  846,  mm:  907,  209];  Baltimore  d  P. 
B.  Co,  T.  HoMnM,  180  U.  8. 810  £88:  908].  In 
ClavUm  Y.  Utah  Territory,  188  U.  8.  688  [88: 
456],  the  power  Tested  in  the  goTemor  of  the 
Territory  of  Utah,  hw  the  Organic  Act,  to 
appoint  an  auditor  of  public  accounts  was 
drawn  in  question;  and  in  doughy,  Ourtie,  184 
U.  a  861,  868  [88:  845,  948],  the  lawful  exist- 
ence, as  the  Legislative  Assembly  of  the  Terri- 
tory of  Idaho,  of  a  bod  v  of  persons  claiming  to 
exercise  as  such  the  legislative  power  conferred 
by  Congress,  was  controverted.  In  NeiUon  v. 
iifiw.  48  D.  a  7  How.  772,  776  [18:  908,  W^\ 
and  68  U.  a  12  How.  98  [18: 909],  the  pUiDUff 
In  error  claimed  the  lana  hi  dispute,  through 
an  authority  exercised  by  the  8ecrets[ry  of  the 
Treasury,  and  the  state  court  decided  against 
Its  validity.  The  existence  or  validity  of  the 
authority  was  primarily  involved  in  these  cases, 
and  they  contain  nothing  to  the  contrary  of 
our  present  conclusion. 

W  hy  the  relator  did  Dot  bring  suit  In  the 
Court  oi  Claims  does  not  appear,  nor  does  the 
record  show  the  reasons  of  the  Second  Comp- 
troller for  retecting  this  claim  In  1887.  nor  for 
the  action  of  the  present  Auditor  and  Comp- 
troller, other  than  as  indicated  In  the  demurrer. 
These  matters  are,  however,  Immaterial  In  the 
▼lew  which  we  take  of  the  case. 

T%$  writ  ef  error  muti  b$  Mtmimed,  amdiiie 
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Tawation  of  nation^  banke    Uabili^  of 
wiifafci  tfn  dieiiemdi  pro^  ef  we 
imge. 


1.  AnatlooalbaokhaaaorlchtSooatt  f^!om  Us 
rscurii  for  Um  purposss  of  tamtion,  rsquftred  bj 
sse.UDof  tbs  Aot  of  June  30, 18S4,  a  statemeot 
oC  the  sums  retained  by  It  for  the  State  out  of 
dlvSdeiMls  to  stockboldara 

8    neNabOttgrof  the  baokfdr  ataxes  Us  dtvl- 


l%ai  tofotteti  of  etodk  or  $horm  in  torpid 
tmi^atr  ebiioaUnne  of  oontroett:  Caxo- 
fl/  Wflttowtil  iNBffiJki  <Mitf  other  oorfpor^ 
to  ProvMeooe  Buik  v.  BtUlnga. 
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deods  under  seotion  ISO  depends  solely  npon  the 
question  wtiether  dividends  were,  in  fsot,deohuned 
due  and  payable  to  stockholders. 

8.  If  tbebanlciDffoodfslttaandbymistske,inade 
a  declaration  of  dividends,  when  it  was  not  in  a 
good  ooDdition  to  do  so,  the  mistake  osnnot  be 
oorrected  by  the  oourts  in  an  action  brouf  ht  to 
recover  the  tax. 


4.  No  proof  that  DO  eamlnts^  the  bsnk  liad  fa 
fact  been  made  is  sdmlsBible  in  such  aotkin,  for 
the  purpose  of  avoiding  the  tax:  the  law  ooo- 
elusivttly  MMiiiMS,  in  sucb  a  case,  that  a  diridend 
declared  and  paid  is  a  dividend  earned. 
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rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Bouthcm  District  of  New 
York,  to  review  a  Judgment  affirming  a  Judg- 
ment of  the  District  Court  of  the  same  District, 
in  favor  of  the  United  Slates  against  a  NaUonaJ 
Bank  for  the  recovery  of  a  tax.    Affirmed, 

The  facts  are  stated  In  the  opinion. 

Jfewn.  Martin  d  Smith.  WL  W.  Diwina 
and  Aaron  PaaaiBipioB  Whitohead  for 
piaiotiif  in  error. 

Mr.  A.  X.  ParkMr,  Aeeietani  Attg-Oen,. 
for  defendant  In  error. 

Mr,  Juetiee  KarUui  delivered  tlie  opinion  of 
the  court: 

This  action  was  brought  in  the  Distitct  Court 
of  the  United  Sutes  for  the  Soulhtin  District 
of  New  York  to  rerover  certain  amounts  al- 
leired  to  be  due  the  Uoited  Suies  for  taxes  on 
''profits"  made  and  realized  by  the  Central  Na 
tlonal  Bank  from  its  business  (or  theyenrs  1864*. 
1807,  1868  and  1870, -namely,  $56,555.(19  for 
1866,  $79,008.22  for  1867,  f7»,800  for  18c8 
and  $88,750  for  1870— of  which  no  return  \vsj» 
made  to  the  assessor  or  assisisnt  assessor  of  the 
district  In  which  the  Bank  was  located,  and  on 
which  no  tax  was  paid  to  the  collector,  as  re 
quired  by  law.  A  demurrer  to  various  counts 
of  the  answer  was  overruled*  with  leave  to 
the  government  to  amend  Its  complainL  10 
Fed.  Rep.  612. 

An  amended  complaint  was  filed,  which  pro- 
ceeded upon  the  ground  that  the  Bsnk  in  each 
of  the  above  years  "declared  a  dividend  or 
dividends  in  money  due  to  its  stockholders* 
of  the  above  amounta,  for  the  years  named,  u> 
spectively,  of  which  no  return  was  made,  and 
on  which  no  tax  was  paid. 

The  action  was  based,  chiefly,  upon  section 
120  of  the  Act  of  Congress  of  June  80,  1864, 
entitled  '*An  Act  to  Provide  Internal  Revenue 
to  Support  the  Qovemment,  to  Pay  Inteiest  on 
the  Public  Debt,  and  for  Other  Purposes*  (18 
Stat.  228,  288,  chap.  178),  as  amended  by  the 
Ad  of  July  18,  1866  (14  Stat  96»  188»  chap. 

nThat  section  provided:  ''TbaS  there 
i  be  levied  and  collected  a  tax  of  five  per 
centum  ooall  dividends  in  all  scrip  or  money 
thereafter  declared  doe,  wberaver  and  when- 
ever the  same  shall  be  payable,  to  stockholden, 
policy-holders  or  depositors,  or  parties  whatso- 
ever, including  nonresldenu.  whether  citizens 
or  aliens,  as  pui  oi  the  earnings,  income  or 
gains  of  any  bank,  trust  company,  savings  ith 
stitution,  and  of  any  fire,  marine,  Ufe,  Inland 
Insurance  company,  either  stock  or  mutual, 
under  whatever  name  or  sQle  known  or  called. 
In  the  United  Statea  or  Terrltoriei^  whether 
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specially  incorporated  or  existing  under  general 
laws,  and  on  all  undistributed  sums,  or  sums 
made  or  added  during  the  year  to  their  surplus 
or  contingent  funds;  ana  said  banks,  trust 
companies,  saving  institutions  and  insurance 
companies  shall  iMiy  the  said  tax,  and  are  here- 
by auUiorized  to  deduct  and  withhold  from  all 
payments  made  on  account  of  any  dividends 
or  sums  of  money  that  may  be  due  and  pay- 
able as  aforesaid  the  said  tax  of  fi  ve  per  centum. 
And  a  list  or  return  shall  be  made  and  ren- 
dered to  the  assessor  or  assistant  assessor  on  or 
before  the  tenth  da^  of  the  month  following 
that  in  which  any  dividends  or  sums  of  money 
became  due  or  payable  as  aforesaid;  and  said 
list  or'retum  shall  contain  a  true  and  faithful 
account  of  the  amount  of  taxes  as  aforesaid; 
and  there  shall  be  annexed  thereto  a  declaration 
of  the  president,  cashier  or  treasurer  of  the 
bank,  trust  company,  savings  institution  or 
insurance  company,  under  oath  or  affirmation, 
in  form  and  manner  as  mav  be  prescribed  by 
the  commissioner  of  internal  revenue,  that  the 
same  contains  a  true  and  faithful  account  of 
the  taxes  as  aforesaid.  And  for  anv  default 
in  the  making  or  rendering  of  such  ust  or  re- 
turn, with  such  declaration  annexed,  the  bank, 
[867]  trust  company,  savings  institution  or  insurance 
company  maiking  such  default  shall  forfeit, 
as  a  penalty,  the  sum  of  one  thousand  dollars; 
and,  in  case  of  any  default  In  making  or  ren- 
dering said  list  or  return,  or  any  defamt  in  the 
payment  of  the  tax  as  required,  or  any  part 
thereof,  the  assessment  and  collection  of  the 
tax  and  penalty  shall  be  in  accordance  with 
the  general  provisions  of  law  in  other  cases  of 
neglect  and  refusal:  Provided,  That  the  tax 
upon  the  dividends  of  life  Insurance  com- 
panies shall  not  be  deemed  due  untU  such  divi- 
dends are  payable,  nor  shall  the  portion  of  pre- 
miums returned  by  the  mutual  life  insurance 
companies  to  their  policyholders,  nor  the  an- 
nual or  semi-annual  interest  allowed  or  paid  to 
the  depositors  In  savinss  banks  or  savings 
institutions,  be  considered  as  dividends." 

Section  121  of  the  same  Act  is  as  follows 
"  That  any  bank  legally  authorized  to  issue 
notes  as  circulation,  which  shall  neglect  or 
omit  to  make  dividends  or  additions  to  its  sur- 
plus or  contingent  fund  as  often  as  once  in  six 
months,  shall  make  a  li^  or  return  In  dupli- 
cate, under  oath  or  affirmation  of  the  president 
or  cashier,  to  the  assessor  or  assistant  assessor 
of  the  district  in  which  it  is  located,  on  the  first 
day  of  January  and  July  in  each  year,  or  with- 
in thirty  days  thereafter,  of  the  amount  of 
profits  which  have  accrued  or  been  earned  and 
received  by  said  bank  during  the  six  months 
next  preceding  said  first  days  of  January  and 
July;  and  shall  present  one  of  said  lists  or  re- 
tunii  and  pay  to  the  collector  of  the  district  a 
duty  of  five  per  centum  on  such  profits,  and  in 
case  of  defatut  to  make  such  list  or  return  and 
payment  within  the  thirty  days  as  aforesaid, 
shall  be  subject  to  the  provisions  of  the  fore- 
going section  of  this  Act:  Prvtided,  That 
when  any  dividend  is  made  which  includes 
any  part  of  the  surplus  or  contingent  fund  of 
any  bank,  trust  company,  savings  institution, 
insurance  or  railroad  company,  which  has  been 
assessed,  and  the  duty  paid  thereon,  the  amount 
of  duty  so  paid  on  that  portion  of  the  surplus 
or  contingent  fund  may  be  deducted  from  the 
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duty  on  such  dividend."    14  Stat.  284,  cfaaa 
284. 

The  answer  to  the  amended  complaint  denies, 
on  information  and  belief,  that  during  the 
period  from  the  Ist  of  January,  1866.  to  the  81st 
day  of  December,  1866,  the  defendant  declared 
a  dividend  or  dividends  in  money  due  to  its 
stockholders  of  the  amount  of  $56,555.69,  [858) 
whereof  no  return  was  made,  and  on  which  no 
tax  was  paid;  and  denies  that  the  alleged  divi- 
dend or  dividends  were  liable  to  the  tax  of  five 
per  cent  as  claimed  by  the  government. 

As  a  separate  defense  to  the  cause  of  action 
based  upon  the  alleged  declaration  of  dividends 
for  the  year  1866,  the  Bank  averred  that,  in  1866, 
It  was  required  by  the  laws  of  J^tw  York,  not 
only  to  retain  from  the  dividends  to  its  stock- 
holders the  amount  of  the  municipal  tax  levied 
l^  that  State  against  stockholders  on  the  value 
of  its  shares  of  capital  stock  owned  by  them,  re-  ' 
spectively,  but  to  pay  over  to  the  proper  state 
officers,  out  of  its  funds,  the  amount  of  taxes 
thus  levied  upon  the  par  value  of  said  stock, 
and  deduct  the  amount  ratably  from  the  divi- 
dends to  be  paid  by  it  to  stockholders;  that  in 
1866,  in  pursuance  of  the  laws  of  New  York, 
it  retained  and  paid  to  such  officers  the  amount 
of  taxes  so  levied  by  the  State  upon  the  sharet 
of  defendant's  Btock  owned  by  stockholders, 
and  the  amount  so  paid  was  $56,555.69;  that 
in  making  up  returns  to  the  United  States  as- 
sessor it  did  not  include  that  amount  in  its 
statement  of  dividends,  being  advised,  and  now 
insisting,  that  such  amount  was  a  legitimate  ex- 

Sense  of  its  business  and  In  no  sense  part  of 
ividends,  or  to  be  returned  as  such. 

The  Statute  of  New  York  here  referred  to  It 
that  of  April  28, 1866,  providing  that  no  tax 
shall  thereafter  he  assessed  upon  the  capital  of 
any  bank  or  banking  association  oreanized 
under  the  authority  of  the  State  or  of  theUnited 
States,  "but  the  stockholders  In  such  banks 
and  banking  associations  shall  be  assessed  and 
taxed  on  the  value  of  their  shares  of  stock 
therein;"  such  shares  to  be  '*  included  In  the 
valuation  of  the  personal  property  of  sudi 
stockholder  In  the  assessment  of  taxes  at  the 
place,  town  or  ward  where  such  bank  or  bank- 
ing association  is  located."  The  6th  section  of 
that  Act  provides:  "For  the  purpose  of  ooUect- 
Ingsuch  taxes,  and  In  addition  to  any  other 
law  of  this  State,  not  In  conflict  with  the  Con- 
stitution of  the  United  States,  relative  to  the 
imposition  of  taxes.  It  shaD  be  the  du^  of  every 
such  bank  or  bankine  association,  and  the  [888] 
managing  oflter  or  officers  thereof,  to  retain 
80  much  of  any  dividend  or  dividends  belonging 
to  such  stockholder  sa  shall  be  necessary  to  pay 
any  taxes  assessed  in  pursuance  of  this  Act, 
until  It  shall  be  made  to  appear  to  muh  officer 
that  such  taxes  have  been  paid."  Laws  of  N. 
Y.  1866,  vol,  2.  p.  1647. 

A  similar  defense  was  made  In  respect  to  the 
alleged  declarations  of  dividends  for  the  years 
1867, 1868  and  1870. 

In  reference  to  the  causes  of  actloa  based 
upon  the  alleged  declarations  of  dividends  for 
1866. 1867  and  1868,  the  Bank  makes  further 
special  defenses,  which  are  set  out  at  great 
length*  bat  are  stated  1^  its  counsel  as  fol- 
lows: "That  in  each  of  said  years  1960. 
1867  and  1868  the  Bank  sustained  kaaes  from 
the  embezslement  ol  Its  funds,  t^  Its  cashier, 
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to  an  UDOUDt  In  etcb  of  mid  yeMi  largelr  ez- 
cecdiDg  the  amoant  of  the  to-called  'dimend' 
or  lUte  tAX  for  toch  jmt;  that  said  loiiea 
were  concealed  twm  the  other  offlcen  of  the 
Bank  ontil  July,  1889,  and  in  the  interim  the 
Bank  waa  led  to  beUeve  tbatlta  profits  were 
much  larcer  tbaa  tb^  actually  were,  and  to 
fiay  and  diitrilmte  among  ita  ato^holders,  and 
to  aarame  to  add  to  tta  aorphia  fund,  much 
larger  aama  tban  it  bad  actually  earned,  and 
to  make  erroneooa  retoma  of  ita  dlvidenda  from 
earnings  and  of  its  additions  to  surplus,  and  to 
pay  to  the  United  Statea  a  much  hmer  tax 
thereon  than  was  reaDy  payable.  The  follow- 
ing is  a  summary  of  tne  erroneous  returns  so 
made,  and  of  the  erroneous  taies  so  paid  to  the 
United  States,  as  stated  in  aald  asPirate  de- 
fenses: 

Addltloa  rire 

Tear.     IMi1deod.toBarphit      TotaL  percent 

Tund.  tax  paM. 

ISM....  9UAMt  an     9BMJ0    $478,SI7  88  pajMU 

1SS7....  8as.TBSio  mj(x»  dB6jmm  yi.tmis 
isas....  aift,78e48     mjm    ii^mis    iT,as4S 

Amoant  of  taxes  fwld  on  errooeoos  diwU 
dMMli,  and  on  erroneous  additions  to 
•urplna,  durtnv  Mid  three  yean 8M.QSS  81 

'*Tbat,  in  making  said  erroneous  diTidends 
and  additions  to  the  surplus,  the  Bank,  in  each 
(S90]  of  laid  yeara.  drew  the  same  largely  from  ita 
capital  and  its  surplus  earned  in  former  years, 
and  that  since  its  aiscovery  of  saki  losses  it  baa 
been  compelled  to  apply  in  profltt  made  since 
July  1.  1889,  to  make  good  tne  impairment  of 
ita  capital  and  surplus  caused  by  said  erroneous 
paynienta.and  to  withhold  from  its  stockholders 
the  portion  of  its  profits  so  spplied,  and  that 
the  state  taxes,  or  'diridends,'  paid  by  the  Bank 
to  the  State  of  New  York  in  1888.  1887  and 
1888  were  not  paid  from  its  earnings,  income 
or  galna  in  either  of  aaki  years,  Imt  whoUy 
from  its  capital  and  accumulated  surplus  of 
former  years,  and  was  not  liable  to  the  tax  of 
tre  per  cent  impoaed  by  section  120,  and  that 
section  doea  not  apply  to  such  a  payment," 
The  claim  of  the  defendant,  in  ita  answer,  was 
that,  if  it  may  not  treat  the  amount  paid  to  the 
State  as  municipal  taies  on  the  Tslue  of  ita 
stock  held  by  stfckh aiders  as  a  legitimate  ex- 
pense of  its  bu>iness  in  the  yean  1888,  1887 
and  1888,  respecuTeiy,  it  is  entitled  to  bsTe 
deducted  from  the  amount  of  tax  on  the  sums 
alleged  to  bsTe  been  declared  as  diTidends  the 
amouDU  it  paid,  through  misuke  of  fact,  on 
the  exceas  of  profits  returned  for  the  aboTe 
rears  over  the  profits  actually  made  and  real 
iaed  from  its  business  in  those  years. 

In  the  district  court  a  demurrer  to  the  counts 
of  the  snswer  containing  the  special  defenses 
was  overruled,  and  judgment  giren  for  the  de- 
fendant. 16  Fed«  R^.  2S2.  Upon  writ  of 
error  to  the  drooit  court  that  Jud^nneot  was 
leversed,  and  the  cause  was  remitted  to  the 
^listrict  court,  where,  upon  final  trial,  3wlg- 
roent  was  rendered  m  fsTor  of  the  United 
Statesfortbesumof  $88,896.88.  84  Fed.  Rep. 
677.  This  Judgment  harinff  been  afllrmed  m 
the  circuit  court,  the  case  bas  been  brouriit 
bsxe  by  the  Bank. 

The  Act  01  Coagraas  was  correct^  Inter- 
preted bj  the  circuit  court  Tuat  the  amounts 
paid  byjbe  Bank  to  the  State  in  the  yean 
1888,  1887, 1888  and  1870  came  from  dlTideods 
declsred  by  it  to  be  due  and  payable  to  stock- 
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holders,  as  part  of  its  earnings,  income  or  gains, 
is  entirely  dear.  Because  they  were  from 
diTidends,  so  declared,  the  Bank  recognized  its 
obligation  to  pay,  and  did  pay,  the  taxes  as- 
by  the  putt  upon  shares  owned  by 


stockholders.  It  was  not  required  to  retain 
the  amount  of  taxes  due  the  State  except  from 
"diTidends  belonging  to  such  stockholders.* 
The  taxes  constituted  a  claim  against  stock- 
holders only,  and  the  Bank  was  made  simplT 
an  agent  to  collect  them  for  the  State.  Tbefr 
retention  by  the  Bank  out  of  diTidends  declared 
due  to  stockholders  was  a  convenient  mode 
adopted  by  the  State  to  collect  iu  taxes.  The 
drcuit  Juage  well  said  that,  in  legal  effect,  the 
retaining  by  the  Bank  of  the  amoimt  of  the 
taxea  assesMd  against  stockholders  was  the 
same  as  if  it  had  paid  the  whole  diTidend  to 
stockholders,  and  the  latter  had  banded  back 
the  sum  due  from  them  for  munidpal  taxes, 
and  authorized  the  Bank  to  par  it  For  these 
reasons,  the  Bank  had  no  right  to  omit  from 
its  return  a  statement  of  the  sums  retained  by 
it  for  the  State  out  of  diTidends  to  stockbolden  [9M] 
in  the  years  1866. 1867, 1868  and  1970. 

This  is  an  end  of  thb  case,  unless,  ss  con* 
tended,  the  embezzlement  of  the  Bsnk's  cash- 
ier, whereby  it  was  led  to  believe  that  its  profits 
were  laiger  than  they  actually  were,  and 
whereby  it  waa  induced  to  distribute  among  its 
stockholders  and  add  to  its  surplus  or  contin- 
gent funds  larger  sums  than  were  actusUr 
earned,  and  to  make  erroneous  returns  of  diTi- 
dends from  esminn  and  of  aidltions  to  sur- 
plus, constitutes  a  defense  to  tlie  action.  We 
are  of  opinion  that  the  liability  of  the  Bank, 
under  section  190,  depends  solely  upon  the 
que^n  whether  diTidends  were,  in  fact.  d»- 
dared  due  and  payable  to  stockholders  from 
its  earnings,  income  or  gains,  and  whether 
undistributed  sums  were,  in  fact,  made  or 
added  to  ita  surplus  or  contingent  fund. 
Whether  or  not  such  diTidends  should  be  de- 
clared, or  such  additions  made,  was  for  the 
Bank  to  determine,  in  view  of  the  lani^SKe 
and  object  of  the  Statute,  we  hold  that  if  the 
declarations  or  additions  were  not  recalled  or 
rescinded  before  the  time  when  it  became  the 
duty  of  the  Bank  to  make  its  returns  to  the 
assessor,  the  question  whether  or  not.  for  the 
purposes  of  taxation  by  the  United  Stnics. 
diTidends  had  been  declared  due  to  stockhold- 
ers, or  additions  msde  to  surplus  or  contingent 
funds,  wss  closed,  and  the  liability  of  the  Bank 
for  the  tax  of  fiTe  per  cent  on  lucb  dividends 
or  additions  attached.  If  the  Bank,  in  good 
faith  and  by  mistake,  made  a  declaration  of 
dividends,  or  an  addition  to  its  surplus  or  con 
tingent  funds,  when  it  was  not  in  a  condition 
to  &  so,  the  tni«t^fc*  cannot  be  corrected  by 
the  courts  in  an  sction  brought  to  recover 
the  tax.  Relief  must  come  from  another 
branch  of  the  goTemment. 

In  AtOiyT.  JVtfW  Fork  V.  d  B.  R  KOo.,  106 
U.  8.  108,  118,  116  [27:  81. 881.  this  oourt  hsd 
occasion  to  construe  section  l28  of  the  aboTO 
Act  of  Congress,  proTiding  that "  any  railroad, 
canal,  turnpike,  canal  naTigation  or  slack- 
water  company  indebted  for  any  money  for 
which  bonda  or  other  cTkieocea  of  indebted-  .«^.. 
ccM  haTe  been  issued,  payable  in  one  or  mors  l'V5 j 
years  after  da^e,  mpon  which  interest  is  stipu> 
(ated  to  be  paki,  or  coupons  ripmaij  itng^  tb« 
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interest,  or  any  such  compaDY  that  maj  hare 
declared  any  dividend  in  8crq>  or  money  due 
or  payable  to  its  stockholders  ...  as  part  of 
the  earnings,  profits,  income  or  gains  d  such 
company,  and  all  profits  of  such  company  car- 
ried to  the  account  of  any  fund  or  used  for 
construction,  shall  be  subject  to  and  pay  a 
tax  of  fire  per  centum  on  the  amount  of 
such  interest  or  coupons,  dividends  or  prof- 
its, whenever  and  wherever  the  same  shall  be 
payable,"  etc  18  Stat.  288;  14  Stat.  18b. 
The  court,  speaking  by  Mr.  Justice  Matthews* 
said:  *'It  is  true,  indeed,  that  by  the  terms  of 
the  law  the  amount  paid  as  interest  on  bonds 
is  charged  with  a  tax  aa  part  of  the  earnings, 
although  there  may  have  been  no  net  eamioffs 
out  of  which  to  pay  it;  but  the  law  proceeds 
upon  a  presumption  which  disregards  what  ii 
merely  exceptional.  And  we  have  no  hesita- 
tion in  sayins^  that,  in  reference  to  a  dividend 
declared  as  of  earn  inn  for  the  current  vear  and 
paid  as  such  to  stockholders,  whether  in  money 
or  in  scrip,  no  proof  would  be  admissible,  for 
the  purpose  of  avoiding  the  tax,  that  no  earn- 
ings had  in  fact  been  made.  The  law  conclu- 
sively assumes,  in  such  a  case,  that  a  dividend 
declared  and  i>aid  is  a  dividend  earned."  The 
same  principle  must  govern  the  construction 
of  section  120,  and  determine^  the  present  case 
in  favor  of  the  United  States. 
Jfi^^ment  c^fflrmed, 

Mr.  Justice  Field  dissented. 


0.  R.  HAKDLET  m  ax..,  Apptt., 
ISM]  9. 

SEBASTIAN  8TUTZ  m  au 
(See  8.  01  Beporter%  ed.  868-870.) 

6uit  in  equity  to  compel  payment  cf  stock  sub- 
seriptions-^urisdietion  of  circuit  court—Ju- 
risaietion  <if  United  BtaUs  Supreme  Court. 

L  A  suit  io  eqoltj  afalnst  a  oorporatlon  and  tts 
stookbolden  to  compel  them  to  pay  their  unpaid 
subeoriptlonsto  stock,  aa  a  fond  to  be  distributed 
among  ita  creditors,  can  only  be  maintained  by 
one  or  more  cradttors  in  behalf  of  ail,  and  not  by 
any  one  creditor  to  secure  payment  of  his  own 
debt  to  the  exdusloa  of  othen. 

8b  In  an  equity  suit  to  compel  the  payment  of  the 
unpaid  suhsorlptlons  to  the  capital  stock  of  a  cor- 
poration as  a  fund  for  the  payment  of  Its  debts, 
where  there  is  more  than  $8,000  aliened  to  be  due 
from  it  to  the  piaintUf,  the  United  States  circuit 
court  has  jurisdiction,  and  authority  to  adminis- 
ter and  distribute  the  fund  for  the  beoellt  of  all 
Us  oreditoiB. 


a.  Where  the  trust  fond  administered  and  ordfveif 
to  be  distributed  by  the  circuit  court.  In  a  salt  to 
compel  the  stockholders  of  a  corporatloo  to  pay 
their  subscriptions  to  stock  to  realiae  the  fund, 
amounts  to  more  than  $6i,000,  this  court  has  juria- 
dlotlon  of  the  appeal,  which  la  not  ailected  by  the 
fact  that  the  amounts  decreed  to  some  of  the 
creditors  are  less  than  that  sum. 

[No.  1616.] 
Submitted  Not.  10, 1890.    Decided  Dec  S,  1890^ 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  SUtes  for  the  Middle  District 
of  Tennessee,  adjudging  payment  by  stock- 
holders of  a  corporation  of  the  amounts  due 
upon  their  subscriptions  to  stock  for  the  iMy- 
ment  of  debts  of  the  corporation. 

On  motion  to  dismiss  for  want  of  JurisdictioD 
and  questioning  the  jurisdiction  of  the  Circuit 
Court  Motion  to  dtsmiss  appeal  overruled,  and 
jurisdidion  qf  the  Circuit  Court  sustained. 

Statement  by  Mr.  Juetice  Grays 

This  was  a  bill  in  equity,  filed  February 
8,  1889,  in  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee, 
by  citizens  of  Pennsylvania,  of  Indiana  and 
01  Ohio,  Judgment  creditors  of  the  Clifton 
Coal  Company,  in  behalf  of  themselves  and 
all  other  creditors  who  should  come  in  and 
contxibute  to  the  expenses  of  the  suit,  against 
that  corporation,  which  was  a  Kentucky 
corporation,  whose  chief  officers  resided  in 
Tennessee,  and  against  sixteen  individuals, 
alleging  that  they  were  stockholders  in  the 
corporation  and  citiasens  of  Tennessee,  and 
had  paid  nothing  for  their  stock  and  were 
liable  to  the  corporation  for  the  amounts 
thereof,  and  their  liabilities  were  assets  of 
the  corporation  and  a  trust  fund  for  the  pay- 
ment of  all  its  debts ;  that  the  corporation 
was  insolvent,  and  had  no  other  assets  that 
the  plaintiffs  could  r«ich ;  and  that  its  offi- 
cers had  declined  to  collect  or  to  attempt  to 
collect  any  of  the  amounts  so  due  to  it,  and 
had  neglected  to  administer  the  trust  fund. 

The  bill  prayed  that  the  defendant  stock- 
holders might  be  decreed  to  pay  to  the 
plaintiffs,  and  to  such  other  creditors  as 
might  become  parties,  fuch  sums  as  might 
be  found  due  them ;  that  such  sums  might 
be  assessed  upon  the  stockholders  as  law  and 
equity  require;  and  that  the  moneys  due 
from  the  stockholders  to  the  corporation 
miffht  be  decreed  to  be  held  in  trust  by  them, 
ana  to  be  a  trust  fund  for  ita  creditors,  and 
be  administered  by  the  court  as  a  trust  fund 
pledged  for  the  payment  of  the  debts  of  the 
corporation ;  and  for  general  relief. 

The  corporation,  though  served  with  proc- 
ess, did  not  appear,  and  no  further  proceed- 
ings were  taken  against  it     The  plaintiffs 


Hform.—JurisdieUon  of  UnUed  States  drouft  court 
depending  on  parties  and  rseidenee.  8eenoC«toBni- 
ory  V.  Oreenough«  1:  610. 

Jierlsdkmon  cf  UnUed  States  eomrts  oeer  common' 
knoogeness.  See  fioU  to  United  States  v.  Ooolldfa» 
4:  184. 

Jurisdiction  of  state  and  Untted  States  eomrts^as  to 
territory  and  oienes.  Sea  noU  to  United  States  y. 
Bevam,  4:  404. 
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where  federal  question  oHtst,  or  tBhers  are  draesn  l«i 
qaestUm  etatutes,  treaty  or  Oonetttution.  See  hoCm 
to  Marthi  v.  Hunter,  4:87;  Matthews  v.  Sana,  f:  864; 
Williams  V.  Norris,  8e  07L 

Juriedietion of  UnOsdStaim Supreme Comi tods' 
dtarsstaUlmsvoidasineonMetwIthStaUOonetlteh 
tion;torevim  deersmttf  state  courts  as  to  uumto  yiii 
UoncfStaUkues.  See  noCas  to  Haft  y.  Laaiphtra, 
T:  678;  Oommeroial  fiank  of  Otnoinnati  y*  BooMng- 
ham,18t  188. 

117  U*  8. 
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dismtMcd  their  bill  amiiist  three  of  the  in- 
diTidual  defendant*,  Waoae,  aa  recited  in 
the  order  of  diaminal,  thej  were  not  within 
the  luriadictioo  of  the  comt,  being  citizena 
of  cither  Statea  than  Tenneesee.  The  other 
defendanta  appeared  and  answered ;  and  upon 
a  hearing  it  waa  adjudged  that  the  amount 
of  their  atock  had  nerer  oeen  paid,  and  waa 
atill  due  from  them  to  the  corporation,  and 
constituted  a  trust  fund  for  the  payment  of 
the  debts  of  the  plaintiffs  and  of  other  cred- 
itors who  miffht  come  in.  A  receiver  waa 
appointed,  ana  the  case  referred  to  a  master 
to  receive  proofs  of  claims.  41  Fed.  Rep. 
681.  The  master's  report  allowed  sixty-three 
claims  of  different  creditors,  amounting  in 
all  to  $29,888 ;  those  of  the  original  plalntiffa 
for  $4,082,  $8,286  and  $464,  respectively ;  one 
other  claim  for  $8,527,  and  the  rest  varying 
from  $1,060  down  to  $8.25. 

As  to  the  claims  for  leas  than  $2,000  each, 
the  defendants  excepted  to  the  master's  report, 
and  moved  the  circuit  court  to  dismiss  the 
bill  for  want  of  Juriadiction.  On  September 
6,  1800,  the  court  overruled  the  exception  and 
motion,  confirmed  the  maater's  report,  and 
decreed  that  all  the  claims  allowed  by  the 
master  were  just  debts  of  the  corporation 
and  entitled  to  be  paid  out  of  the  assets ;  and 
that,  in  order  to  pay  the  amount  of  these 
debts,  the  defendants  should  pav  to  Uie  re- 
ceiver, and  he  should  be  autborfzed  to  col- 
lect, their  unpaid  subscriptions  to  stock, 
amoimting  in  all  to  $56,175,  the  sums  so 
charged  against  five  of  the  defendants  being 
mcne  than  $5,000  each,  and  against  each  of 
the  other  dezendanta  leas  than  $5,000.  The 
defendants  so  charged  with  more  than  $5,000 
appealed  to  this  court. 

The  appelleea  now  moved  this  court  as 
1^^^     follows : 

•••^  "First.  To  advance  this  cause  for  hearing, 
and  now  to  hear  the  same,  so  far  as  there  may 
be  appeala  herein,  under  the  provisions  of 
the  Act  of  February  25,  188$,  chap.  286. 
questioning  the  juriadiction  of  the  circuit 
court  to  render  certain  parte  of  the  relief 
granted  bjr  its  Judgment  nerein. 

** Second.  To  dismiss  all  the  other  appeals 
herein,  for  the  reason  that  this  honorable 
court  haa  not  jurisdiction  of  the  same.* 

By  agreement  of  partiea,  and  leave  of  courts 
the  caae  was  advanced  for  hearing  aa  to  the 
queationa  of  Uie  power  of  the  circuit  court 
to  grant  the  relief  decreed ;  and  those  quea- 
tlooa,  aa  wall  aa  the  mof  too  to  diamias,  were 
aobmitted  on  printed  bnefa. 


WmltT  Brmsiaand  Jm.  R. 
for  appelleea,  for  motion: 
There  ia  not  in  dispute  between  any  creditor 
and  any  appellant  aa  much  as  tbe  required  jur- 
ladlctlonar  amount* 

S$atier  t.  BtgH^,  7S  U.  8.  6  WaU.  806  08: 
885);  Bendmwn  v.  Wadtwarih,  115  U.  a  264 

a:  877):  Amarl  V.  DiiiOm.  115  U.  8. 61  (28: 
);  Qib$om  V.  8k^f0l^  188  U.  8.  27(80: 10^; 
ackmi^.amUk,  106  U.  8.  188  97: 166). 

As  to  Joriadictioo  b  the  drooit  court,  thia 
eourt  baa  ooodoaiTdy  aettled  the  qnestioii  in 
aewsarfT.  Dumhmm.  116  U.  &  $1-66(2$ 
881). 


Memn,  Edwin  BL  Eaat  and  Jaasea  S. 
POehsTt  for  appellants,  In  opposition  to  mo- 
tion: 

Tbe  anestion  of  iorisdiction  of  the  subject 
matter  \m  always  to  be  considered  in  tbe  United 
States  courts,  even  though  not  raised  by  tbe 
parties. 

Chapman  v.  Barney,  129  U.  S.  677(82:  800); 
SuUiran  v.  FuUcn  8.  B.  Co.  18  D.  8. 6  Wheat. 
450  (5:  802):  Jaek$on  T.  JiMhton,  88  U.  8.  8  Pet. 
148  (8:  898);  Oraee  v.  American  Cent,  Jn$.  Co, 
109  U.  8.  278  (27:  982);  Vmmeroa  v.  Hodgee, 
127  U.  8.  822  (82:  182). 

The  amount  in  controversy,  as  against  the 
several  appellants,  b  in  excess  of  $5,000. 

Oermania  Aol.  Bank  v.  Cam,  28  U.  S.  L.  ed. 
901;  Morawetz.  Priv.  Oorp.  g  866,  and  cases 
cited. 

Where  two  or  more  parties  may  loin  as  a 
matter  of  convenience,  to  prevent  a  muiUplicity 
of  suits,  in  one  action,  for  the  ascertainment 
and  distribution  of  their  respective  interests  in 
a  common  fund,  tbe  interest  of  each  independ- 
ent of  others  must  smount  to  tbe  sum  of  $2,000, 
to  give  jurisdiction  to  the  United  dUtes  circuit 
court 

Rieh  V.  Bray,  2  L.  R  A.  225.  87  ¥td.  Rep. 
278;  BemardTi  Tup.  t.  8tMin$,  109  U.  8.  841 
(27:956). 

A  creditor  roust  sue  on  behalf  of  himself  and 
all  other  creditors  who  are  willing  to  join,  for 
unpaid  subscriptions. 

Taylor,  Priv.  Corp.  g  704;  Dabney  v.  Bank 
cf  South  Carolina,  8  8.  C.  124;  Sauwerv.  Hoa(t, 
ii  U.  8.  17  Wall.  610  (21:  781);  HidUing  v. 
WHeon,  104  111.  54;  Lan^e  Avp,  105  Pa.  49i 
Brundnge  t.  Monumental  O,  Jt  8.  J^.  Oo.  It 
Or.  822;  BUtereon  v.  Lynde,  112  HI.  196. 

The  liability  ia  a  trust  fund  for  tbe  benefit  of 
corporate  creditors,  and  no  one  creditor  can  a»> 
sume  that  he  alone  is  entitled  to  what  any  stock- 
holder owes. 

Fnttermn  v.  Lynde,  106  U.  8.  519  (27:  266). 

Although  the  distributive  share  of  each  rep> 
resenlative  la  below  the  amount  necessary  to 
jrlve  this  court  jurisdiction  of  the  sppeal,  a  mo- 
Son  to  dismiss  should  be  disallowed. 

8hield»  V.  Tfumae,  58  U.  8.  17  How.  8  (15: 
98):  Bodd  v.  Heartt,  84  U.  a  17  Wall.  854  (21: 
627);  WaMngton  Market  Co.  v.  Hoffman,  101 
U.  8.  112  (25:  782);  Parch0r  v.  Ouddy,  105  U. 
8.  778  (26.-W7);  Datim  v.  Corbi%,  112  U.  8.  86> 
(28:  627). 

Mr.  Justice  Oimj  delivered  the  opinion  of 
the  court: 

This  ia  a  bill  in  equity  by  some,  in  behalf 
of  all,  of  the  creditors  of  a  corporation, 
against  the  corporation  and  holders  of  stock 
therein.  The  Dili  is  not  founded  upon  any 
direct  liability  of  the  stockholders  to  th» 
plaintifla ;  but  upon  the  theory  that,  the  cor- 
poration being  insolvent  and  having  no  other 
isaeta,  the  sums  due  to  it  from  ue  stock- 
holders on  their  unpaid  subecriptioos  to  stock 
ought  to  be  paid  by  them  to  the  corporation 
as  a  trust  fund  to  be  distributed  among  th# 
plaintitfa  and  all  other  creditora  of  the  oor- 
pormtioQ,  ao  far  aa  required  to  satiaft  their 
jnat  clalma,  and  that,  the  corporation  having 
neglected  to  collect  these  suma  or  to  admin- 
l^er  the  tniit»  and  the  plalntilb  and  defend- 
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ante  being  citizens  of  different  States,  the 
circuit  court,  sitting  in  eouity,  should  com- 

Eel  those  sums  to  be  pala  in  by  the  stock- 
olden^  to  be  administered  as  a  trust  fund 
and  to  be  distributed  among  all  creditors 
{8M]  who  should  come  in.  Such  a  bill  can  only 
be  maintained  by  one  or  more  creditors  in 
behalf  of  all,  and  not  by  any  one  creditor  to 
secure  payment  of  his  own  debt  to  the  ex- 
clusion of  others.    Sawyer  y.  Eoag^  84  U.  S. 


17  Wall.  610.  638  [31 :  781,  7861 ;  Patteiwn 

'     -  -    "  ^  [37 :  365]  ;  Jl^n«w 

V.  Waten,  111  U.  S.  640^  674  [38:  547,  5591. 


T.  lAfndt,  106  U.  S.  519 


In  Batch  t.  Dana,  101  U.  S.  305  [35 :  885], 
the  bill  of  a  single  creditor,  which  was  sus- 
tained by  the  coiul,  was  brought  in  behalf 
of  himself  and  all  other  creditors  of  the  cor- 
poration who  should  come  in  and  contribute 
to  the  expenses  of  the  suit ;  no  other  creditors 
came  in ;  and  it  did  not  appear  that  there 
were  any  others. 

Each  of  the  appellants  has  been  charged 
by  the  decree  below  with  a  sum  of  more  than 
$5,000;  and  it  Is  undisputed  that  each  of 
them,  if  the  others  should  proye  insolyent, 
would  be  obliged  to  pay  the  whole  sum 
charged  against  him,  ana  that  each,  therefore, 
lias  more  than  $5,000  at  stake.  The  contest 
is  upon  the  sufficiency  in  amount  of  tiie 
creditors'  claims  to  support  the  jurisdiction 
of  the  circuit  court  in  the  first  instance,  and 
of  this  court  on  appeal,  within  Uie  meaning 
of  the  Statutes  limiting  the  jurisdiction  of 
«ach  court  to  cases  in  woich  the  siun  in  dis- 
pute exceeds  $2,000  and  $5,000  respectiyely. 
'  Acts  of  August  18,  1888,  chap.  866,  g  1  (35 
Stat.  434)  ;  February  16,  1875.  chap.  77.  g  8 
(18  Stat.  816). 

The  sums  alleged  to  be  due  from  the  cor- 
poration to  the  original  plaintiffs  amountini^ 
to  more  than  $3,000,  the  circuit  court  had 
Jurisdiction  of  the  case,  and  authority  to  ad- 
fninister  and  distribute  the  amounts  due 
from  the  indiyidual  defendants  to  the  corpo- 
ration for  unpaid  subscriptions  to  stock,  as 
4t  trust  fund  for  the  benefit  of  all  the  credit- 
ors of  the  corporation,  and  for  that  purpose 
to  permit  creaitors,  who  had  not  originally 
joined  in  the  bill,  to  come  in  and  proye  their 
claims  before  a  master.  Johnaon  y.  Waien, 
above  cited. 

The  trust  fund  so  administered  and  ordered 
to  be  distributed  by  the  circuit  co>irt  amount- 
ing to  much  more  than  $5, 000,  the  appellate 
jurisdiction  of  this  court  is  not  affected  by 
the  fact  that  the  amounts  decreed  to  some  of 
the  creditors  are  less  than  that  sum.  It  was 
immaterial  to  the  appellants  how  the  sums 
decreed  to  be  paid  by  them  should  be  distrib- 
uted, and  (which  is  more  decisiye)  such  a 
bill  as  this  could  not  haye  been  filed  by  one 
creditor  in  his  own  behalf  only,  ana  the 

r^TAi  ^'^'^  ^^^^  °^^  ^^^^  under  that  class  in  which 
iSTUj  creditors,  who  might  have  sued  severally, 
join  in  one  bill  for  convenience  and  to  save 
expense.  This  court  therefore  has  jurisdic- 
tion of  the  whole  appeal,  according  to  the 
rule  affirmed  in  Qib$on  v.  Sht^feUU,  133  U. 
S.  87  [80:  1088],  and  the  cases  there  col- 
lected. 

MaUan  to   ditmim   appeal   eeerruled,    and\ 
fwriedicUofn  ^  lAs  Oi/rewil  (hurt  euMained,       I 


ROBERT  HAMILTON.  Fig.  in  Brr.. 

e.        ^ 

HOME  INSURAKCB  COMPANY  OF 
NBW  YORK. 

(Sees,  a  Baporter'S  ed.  SIOJBI.) 

Chntraet,  dauee  requiring  arMratien-'Uhem 
award  of  arhitraton  is  a  eondOion  preeedeni 
to  a  iuit  on  a  contract  of  inewrance  when 
not  a  condition  precedent. 

L  A  provision.  In  a  oontfmot  for  the  pajrmeot  of 
money  upon  a  o6ntinffen<7,  that  the  amount  to 
be  paid  shall  be  submitted  to  arbfttratois,  wboae 
award  shall  be  final  as  to  that  amooot,  bat  shaO 
not  determine  the  general  question  of  UabOlty,  Is 
valid. 

2.  If  a  oontfmot  of  Insuranoe  provides  that  no  ac- 
tion upon  It  shall  be  maintained  until  after  an 
award  hj  arbitrators  Is  made  as  to  the  amount 
due  upon  It,  tne  award  Is  a  oonditlon  preoedent 
to  a  rijrht  of  action  on  the  oontraot. 

X  Where  there  is  no  oonditlon  in  a  poUoj  of  lo- 
suranoe  that  no  action  shall  be  maintained  upon 
it  untU  an  award  made  by  arbitrators  of  the 
amount  due  thereon,  an  agreement  therein  to 
submit  the  amount  to  arbitration  is  ooUateral  and 
independent;  and  a  breach  of  suoh  agreement* 
while  it  will  support  a  separate  action,  cannot  be 
pleaded  in  bar  to  an  action  on  the  poUioj. 

mo.  88.] 

Argued  Dee,  1,  t,  JS90.    Decided  Dee.  16. 1890. 

Pr  ERROR  to  the  Circuit  Court  of  the  Uolted 
States  for  the  Southern  District  of  Ohio,  to 
review  a  Judgment  npon  an  Insuranoe  poU<7 
in  favor  of  defendant    Benereed. 

Statement  by  Mr,  Jue^ice  Graji 
This  was  an  action,  brought  June  36, 
1886,  upon  a  policy  of  insurance,  nnmbered 
8190,  by  which  the  Home  Insurance  Ccon- 
pany  ox  New  York  insured  Robert  Hamilton 
for  one  year  from  February  38,  1806,  on  a 
stock  of  tobacco  in  his  warehouse  at  418  and 
415  Madison  Street  In  Covington  in  the  State 
of  Kentucky,  against  loss  or  damage  by  fire, 
to  the  amount  of  $5,000,  ''to  be  paid  sixty 
days  after  due  notice  and  proofo  of  liie  same 
shall  have  been  made  by  tne  assured  and  re- 
ceived at  the  office  of  the  Company  In  New 
York." 

The  policy,  after  providing  that  In  case 
of  loss  the  assured  should  forthwith  give 

Non.— ^  to  forfeUimre  cf  ptMe^  for  wonpgyimnc 
of  vremfum;  woioer,— see  note  to  Tbompeoo  v. 
Eniokerbooker  Life  Ina.  Go.  9S:  TBB. 

HuU  m/Urtunteentation  or  framd  vtttatee  poKoii, 
see  notoe  to  ITLanahan  v.  Universal  Ina.  Oo.  T:  M( 
Columbian  Ins.  Oo.  v.  Lawreooe,  7:  386w 

Xfeet  of  agent^eflOUutinwntirue  anmcen In ORpN- 
caUonfor  Inturanee^  without  knowUdge  of  ammnd. 
See  note  to  Unkm  Mut.  K  Ins.  Go.  v.  Wilkinson, 
80: 617. 

A$  to  eontraeta^  their  inierpretatlom  emd  eoMMv, 
see  fioU  to  Bell  v.  Bnien«  11:  81. 

OooefMmto  M  eontraOt;  wiken  depeedeeilt  and  when 
independewL  See  note  to  OoMMMVOOgh  v.  Ocr,  li 
600. 

lAimttkHf  the  time  wtMn  whUh  aetton  mmmC  be 
hroughl;  waieer  of;  eetoppd  ae  to.  See  note  to 
Southern  ttxpiess  Go.  v.  GUdweD,  Ss  BBS. 
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Doiioe,  Ana  tJ  tooa  afterwards  as  possible 
furnish  proofs  of'loss,  with  a  magistrate's 
oertlflcate.  submit  to  examination  on  oath, 
and  produce  books  and  Touchers,  and  copies 
1371]  of  lost  books  and  inToioes,  further  prorlded, 
among  other  things,  as  follows : 

**  When  personal  property  is  damaged,  the 
assured  shall  forthwith  cause  it  to  be  put  in 
order,  assorting  and  arranging  the  rarious 
articles  aooording  to  their  kinds,  separating 
the  damaged  from  the  undamaged,  and  shall 
cause  an  TnTentoiy  to  be  made  and  furnished 
to  the  Company  of  the  whole,  naming  the 
quantitj,  qualftj  and  cost  of  each  article. 
The  amount  of  sound  value  and  of  damage 
shall  then  be  ascertained  bj  appraisal  of 
each  article  bj  competent  persons  (not  in- 
terested in  the  loss  as  creditors  or  otherwise, 
Dor  related  to  the  assured  or  sufferers)  to  be 
mutually  appointed  bj  the  assured  and  the 
Companj,  tneir  report  in  writing  to  be  made 
under  oath  before  anj  magistrate  or  other 
properlj  commissioned  person,  one  half  of 
the  appraisers*  fees  to  be  paid  bj  the  assured. 
The  Companj  reserfes  the  right  to  take  the 
whole  or  anr  part  of  the  articles  at  their 
appraised  Tafue;  and  until  such  proofs,  dec- 
larations and  certificates  are  produced,  and 
examinations  and  appraisals  permitted,  bj 
the  claimant,  the  loss  shall  not  be  payable.^ 

"But  prorided,  in  case  differences  shall 
arise  touching  anj  loss  or  damage,  after 
proof  thereof  has  been  received  in  due  form, 
the  matter  shall,  at  the  written  request  of 
either  partj,  be  submitted  to  impartial  ar- 
bitiators,  whose  award  in  writing  shall  be 
binding  on  the  parties  as  to  the  amount  of 
such  loss  or  damage,  but  shall  not  decide  the 
liabilitj  of  the  Companj  under  this  policj.* 

"  And  it  is  herebr  understood  ana  agreed 
bj  and  between  this  Companj  and  the  as- 
sured that  this  policj  is  mMoe  and  accepted 
In  reference  to  tne  foregoing  terms  and  con- 
ditions, and  to  the  classes  of  hazards  and 
memoranda  printed  on  the  back  of  this  pol- 
ler, which  are  herebj  declared  to  be  a  part 
of  this  contract,  and  are  to  be  used  and  re- 
sorted to  in  order  to  determine  the  rights 
and  obligations  of  the  parties  hereto  in  sll 
cases  not  herein  otherwise  speciallj  prorlded 
for  in  writing.* 

The  answer  admitted  the  execation  of  the 
policj,  and  notice  of  loss ;  put  in  issoe  the 
amount  of   loss;  denied  that  the   plaintiff 
nWM    ^^^^  delivered  doe  proofs  of  loss,  or  had 
*  performed  the  coodliioos  of  the  poli^  on 

Bis  part,  and,  after  reciting  the  substance 
of  the  prorisioos  above  t|iioied,  alleged  as 
follows: 

"Aad  the  defendant  sajs  that  differences 
iMvIng  arisen  touching  the  loss  and  damage 
■ostained  bj  said  plaintiff  under  said  policj 
and  the  amount  thereof,  the  plaintiff  claim- 
ing a  loss  of  $40,000,  and  the  defendant 
claiming  and  believing  that  it  was  slight 
and  but  a  verj  small  part  of  said  sum,  and 
being  unable  to  agree  upon  the  amount  of 
said  loss,  this  defendant  requested  and  de- 
manded in  writing  that  the  amount  of  such 
loss  and  damage  should  be  submitted  to  and 
ssoertained  and  determined  bj  impartial  ar- 


bitrators, whose  award  in  writing  should  be 
binding  upon  the  parties  as  to  the  amount  at 
loss  or  damage,  but  should  not  decide  the 
liabilitT  of  the  Companj  under  said  policj. 

"Ana  the  said  defendant  further  si^  that 
the  plaintiff  wbollj  disregarded  the  terms 
and  conditions  of  said  policj  in  that  respect, 
and  neglected  and  refused  to  have  such  arbi- 
tration, and  refused  to  choose  or  submit  to 
arbitrators  chosen  in  accordance  with  tha 
terms  and  provisions  of  said  poller  the 
amount  of  the  loss  or  damage  bj  fire  to  the 
propertj  covered  bj  said  policj,  and  refused 
to  be  governed  in  the  ascertainment  of  said 
loss  bj  anj  of  the  terms  and  conditions  of 
said  policj,  and,  against  the  protest  of  the 
defendant,  proceeded  to  and  aid  sell  all  of 
said  propertj  at  auction.  An  arbitration 
and  the  ascertainment  of  the  said  loss  there- 
bj,  as  provided  In  said  policj,  became  im- 
possible, and  this  defenoant  was  deprived 
of  its  rights  and  privileges  under  said  pol- 
icj with  respect  to  said  propertj  and  the 
appraisement  thereof. 

"^This  defendant  further  sajs  that  the 
damage  done  to  the  propertj  insured  was  of 
such  a  nature  as  to  require  a  careful  and 
scrutinising  examination  to  ascertain  the 
injurj  thereto  and  loss  thereon,  and  that  an 
appraisement  bj  arbitrators,  as  reouired  bj 
the  terms  and  conditions  of  said  policj.  was 
of  the  greatest  importance  to  the  defendant, 
and  the  onl j  means  imder  said  pol  icj  wherebj 
the  exact  amount  of  damage  and  inJurj  sus- 
tained bj  said  plaintiff  upon  said  propertr 
could  be  determined ;  and  the  said  plaintiff, 
bj  the  sale  of  said  propertj,  and  in  disro- 
garding  the  terms  and  conditions  of  said 
policj  in  that  respect,  wholij  deprived  this 
defendant  of  the  richt  to  an  arbitration,  as 

f provided  in  said  policj,  and  all  other  rights 
n  respect  to  the  propc^  so  injured  or  oam* 
aged  bj  said  fire. 

"The  defendant  furtlier  sajs  that  bj  reason 
of  the  failure  and  refusal  of  said  plaintiff 
to  agree  upon  arbitrators  to  determine  tha 
amount  of  the  loss  and  damage  so  sustained 
as  af<wesaid,  and  his  refusal  to  submit  the 
amount  of  such  loss  to  arbitration  in  accord- 
ance with  the  plain  terms  and  provisions  of 
said  policj,  ana  the  sale  of  sala  propertj  so 
injured  as  aforesaid  against  the  written  pro- 
test of  the  defendant,  the  said  plaintiff  is 
not  entitled  to  recover  in  this  acuon,  nor  to 
have  or  maintain  this  action  against  the  said 
defendant.* 

The  plaintiff  filed  a  replication,  denjing 
these  allegations  ol  the  answer. 

At  the  mal,  the  plaintiff  introduced  evi- 
dence  trading  to  prove  a  loss  or  damage  bj 
fire  on  April  16,  1886,  to  the  amoant  of  the 
insurance,  and  the  deliverj  of  proofs  of  loss 
in  accordance  with  the  pol  lev.  anH  nnt  «»• 
evidence  a  policj  of  the  Liverpool  and  Londoa 
and  Olobe  Insurance  Compauv  uu  um;  a^«w 
propertj ;  the  defendant  introauced  evidence 
tenaing  to  prove  that  the  amoant  of  loss  or 
damage  was  less ;  and  there  was  put  in  evi- 
dence a  oorrenMmdenoe  in  writing  between 
the  parties  or  their  authorised  aMtsat  Cin- 
cinnati, the  material  parts  of  wnidi  vsrs  as 
follows: 
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April  26, 1886— plaintiff  to  defendant :  **! 
incme  proof  of  loee  under  policj  of  jour 
Ck>mpany,  with  inyoice  attached,  in  compli- 
ance with  the  requirements  of  the  poli<^. 
If  there  it  anything  defective  in  the  tub- 
•tanoe  or  form  of  the  above  proof,  please  ad- 
vise me  thereof  at  once  that  I  may  perfect 
the  same  to  your  satisfaction,  and  return  the 
proof  to  me  in  such  case  for  that  purpose. 
The  property  described  and  damaged  has 
been  invoiced  and  arranged,  and  is  readv 
for  examination  bv  your  Company.  Such 
examination  must  be  made  at  once,  for  the 
reason  that  I  am  obliged  to  occupy  the  prem- 
ises in  the  prosecution  of  my  business,  and 
Mdi  day  of  delay  involves  considerable  loss 
and  expense  to  me.  As  before  advised,  I 
[S74]  propose  to  send  the  entire  stock  to  be  sold  at 
public  auction  in  a  few  days,  whereof  I  will 
five  you  notice.  It  can  be  readily  inspected 
in  a  Short  time  where  It  now  lies." 

April  27,  1886— defendant  to  plaintiff: 
"Received  of  Robert  Hamilton  papers  pur- 
porting to  be  proofs  of  loss  under  Home  In- 
surance police  No.  8190.  ** 

April  28, 1986 — defendant  and  other  insur- 
ance companies  to  plaintiff:  "The  under- 
signed, representing  the  several  insurance 
companies  against  which  you  have  made 
claim  for  loss  under  their  respective  policies 
of  insurance  upon  stock  in  your  tobacco 
factory,  Nos.  418  and  416  Madison  Street, 
Covinffton,  Ey.,  claimed  to  have  been  dam- 
aged by  fire  on  April  16,  1886,  beg  leave 
Jointly  to  take  exception  to  the  amount  of 
claim  made,  and  to  demand  that  the  ques- 
tion of  the  value  of  and  the  loss  upon  the 
stock  be  submitted  to  competent  ana  disin- 
terested persons,  chosen  as  provided  for  in 
the  several  policies  of  insurance  under  which 
claim  is  made ;  and  we  hereby  announce  our 
readiness  to  proceed  at  once  with  this  ap- 

Sraisement,  so  soon  ••  your  agreement  to  the 
emand  is  declared.  We  further  desire 
Jointly  to  protest  against  the  removal,  sale 
or  other  disposition  of  the  property  until 
such  an  appraisement  has  been  had,  and  to 
notify  you  that  the  insuring  companies  will 
in  no  way  be  bound  by  such  or  fxuie  action. " 
April  29,  1886— plaintiff's  counsel  to  de- 
fendant and  other  insurance  companies: 
"Mr.  Hamilton  is  not  endeavoring  to  obtain 
any  unfair  advantage  or  unfair  adjustment 
of  his  loss  against  the  companies.  He  had 
believed  thaC  in  view  of  the  fact  that  the 
traffic  in  tobacco  is  so  large  in  this  city,  and 
substantial Iv  all  of  it,  at  least  ninety-nine 
per  cent  or  the  leaf  tobacco  business,  is 
transacted  by  sale  at  public  auction,  that  a 
sale  of  this  tobacco  presented  the  fairest  mode 
of  ascertaining  Its  actual  value  as  it  stands. 
It  is  in  substance  and  effect  an  appraisement 
in  detail  of  ererj  package  by  the  entire  trade 
in  this  city.  But  in  view  of  the  fact  that 
the  insurers  seem  to  demand  arbitration  by 
arbitrators,  and  that  you  propose  to  select  a 
eompetent  person,  which  we  understand  to 

mean  a  man  acquainted  with  the  manufacture 

1978]  of  tobacco,  to  act  sa  arbitrator  in  your  be- 
half, Mr.  Hamilton  will  accede  to  voor 
proposition,  upon  the  express  understanainjg 
that  the  arbitrators  selected  shall  have  a  full 
opportunity  to  axawine  the  stock  of  tobacco, 


and  that  it  shall  then  be  sold  at  public  auc- 
tion, in  order  that  its  value  thus  ascertained, 
together  with  such  other  evidence  as  either 
pifty  may  desire  to  offer,  may  be  preseuuid 
to  tne  arbitrators  before  they  make  their 
award.*  "If  the  proposed  arbitration  is 
satisfactory,  will  you  at  once  inform  me  of 
the  arbitrator  selected  by  you  and  submit  to 
me  the  form  of  agreement  for  arbitration 
which  you  propose f  Mr.  Hamilton  will  do 
the  like  in  respect  to  the  arbitrator  selected 
by  him." 

April  80,  1886 — defendant  and  other  insur- 
ance companies  to  plaintiff's  counsel :  **  We 
must  insist  upon  arbitration,  in  accordance 
with  the  terms  of  our  several  contracts, 
without  importing  into  it  any  conditions  as 
to  the  sale  of  the  property.  Such  conditions 
would  be  incompatible  with  the  provisions 
of  our  several  policies  of  insurance  and  the 
rights  of  the  ii^urinff  companies  thereunder. 
As  soon  as  Mr.  Hamilton  indicates  his  readi- 
ness to  proceed  with  the  arbitration  called 
for,  we  will  submit  the  name  of  an  arbitra- 
tor, and  also  a  form  of  agreement  for  arbi- 
tration." 

April  80,  1886— plaintiff's  counsel  to  in- 
surance companies:  "Mr.  Hamilton,  and  I 
in  his  behalf,  deny  that  the  arbitration  in 
the  manner  indicatied  is  in  violation  of  the 
terms  of  any  of  the  policies,  or  imports  any 
condition  into  it  which  the  insured  is  not 
entitled  to  insist  upon,  or  which  is  incom- 
patible with  the  provisions  of  the  several 
policies  of  insurance,  or  the  rights  of  the 
insurance  companies  thereunder.  Mr.  Ham- 
ilton is  ready,  and  has  directed  to  me  to  ex- 
press  his  readiness,  to  proceed  at  once  with 
an  arbitration  which,  as  he  understands  i^ 
is  in  substantial  compliance  with  the  arbi- 
tration provided  for  in  all  the  several  poli- 
cies; but  thev  are  not  alike  in  their  provis- 
ions upon  this  subject  of  arbitration,  and  a 
literal  compliance  with  some  of  them  would 
be  inconsistent  with  a  literal  compliance 
with  others  The  only  way.  sa  it  seems  to 
me,  that  Mr.  Hamilton,  or  I  in  his  behalf, 
can  determine  whether  what  vou  call  the 
'arbitration  called  for'  is  what  Mr.  Hamilton 
understands  to  be  the  'arbitration  called  for' 
and  is  willing  to  accede  to,  is  for  von  to 
indicate  what  vou  understand  the  arbi&ation 
called  for  to  be,  by  submitting  a  form  of 
agreement  for  arbitration,  or  in  some  other 
mode  indicating  the  specific  terms  of  tha 
arbitration  which  you  have  demanded.  I 
wish  to  say  that,  as  I  understand  the  expres- 
sion in  my  letter  of  the  29th,  that  'it'  (the 
tobacco)  '  shall  then  be  sold  at  public  auction, 
in  order  that  its  value  thus  ascertained,  to- 
gether with  such  other  evidence  ss  either 
party  may  desire  to  offer,  may  be  presented 
to  the  arbitrators  before  thev  may  make  their 
award, '  does  not  in  any  wise  call  upon  tha 
compiuiies  to  consent  to  a  sale  of  the  property. 
Mr.  Hamilton  is  quite  ready  to  take  upon 
himself  the  responsibility  of  selling  it  It 
simply  reouires  that  the  arbitration  shall  be 
commencea  before  the  sale,  when  Uie  arbitra- 
tors may  have  an  opportunity  of  examining 
the  proper^,  and  that  the  award  shall  not 
be  made  until  after  the  sale  has  taken  place, 
and  ^e  assured  has  had  an  opportunity  to 
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lubmil  the  nialt  of  it,  with  other  oompetent 
•ridenoe,  to  the  arbitnton  before  the  awtid 
U  mede.* 

MejS,  18M—iiieai«iioe  oompeniee  to  plain- 
tUf'e  oouneel :  **In  compliance  with  tne  re< 
queet  In  joar  letter  of  April  80th,  addreaeed 
to  the  componiea  inauring  Robert  Hamilton, 
we  Iterewitn  incloee  a  form  of  amement  tor 
'aubmiaaion  to  appraiaera,  *  whidn  la  in  prac- 
tical  accordance  with  the  condltiooa  of  the 
poHciea  of  the  acTeral  companiea,  and  which 
all  the  companiea  are  willing  to  aign,  and 
abide  bj  the  award  reached  tMreunder.  We 
must  again  decline  to  entertain  joor  propo- 
altion  that  the  arbitratora,  after  ezamininff 
the  stock,  ahall  postpone  their  award  until 
after  the  stock  shall  haTe  been  sold,  when 
the  result  of  such  sale,  with  other  erldence, 
ahall  be  submitted  to  the  arbitratora.  We 
insist  that  the  arbitration  provided  for  In 
such  caae  bj  our  policiea  la  in  no  aenae  a 
court  for  the  hearing  of  cTldence.  The  ap* 
pralsers  may,  in  tteir  discretion,  seek  anj 
evidence  they  deem  necessary  for  their  own 
full  Information  and  the  forming  of  their 
own  judgnienta  aa  to  the  value  ami  damage 
of  the  gooda.  But  we  Inaiat  that  under  the 
cooditlona  of  the  aeveral  policiea  there  can 
be  no  abandonment  of  the  atock  to  the  com- 
fjtfn}  P*&lw,  and  that  after  an  award  haa  been 
reached  the  companiea  have  the  right  to  take 
the  atock.  In  whole  or  in  part,  at  the  ap* 
praised  value.  The  companiea  propoae  to 
stand  upon  the  oondltlona  of  their  polldea, 
and  decline  all  propoaitlooa  looking  to  a 
waiver  thereof,  or  adding  new  and  Incooalat- 
ant  cooditiona  thereto.* 

The  principal  part  at  the  form  of  "sub- 
mission to  appraiaera, "  incloaed  in  thia  letter, 
waa  aa  followa:  *'It  ia  hereby  agreed  by 
Robert  Hamilton,  of  the  first  part,  and  Uie 
aeveral  insurance  companiea^  by  their  repre* 
aentativea,  whoae  namea  are  nereunto  affixed, 

of   the  aecond  part,    that — -and 

ahall  appralae  and  eatlmate  the  loaa  by 

fire  of  April  16,  1886,  upon  the  property  of 
Robert  Hamilton,  aa  specified  below  and  aa 
hereinafter  provided.  In  caae  of  dlaame- 
ment,  aaid  appraiaera  shall  aelect  a  third, 
who  shall  act  with  them  In  mattera  of  differ- 
ence only.  The  award  of  aaid  appraiaera  or 
any  two  ol  theoL  made  In  writing  In  ac- 
oordance  with  thla  agreement,  pursuant  to 
the  terma  of  the  policiea,  ahall  oe  bindinc 
apoB  both  partlea:  but  It  la  understood  thM 
this  agreement  and  appraiaement  are  onl v  for 
the  purpnae  of  fixing  the  aoond  value  of  the 
propel  ty  Inmiedlately  before  the  fire  and  the 
loaa  or  damage  thereon  occaaioned  by  said 
fire,  and  ahall  not  waive.  Invalidate  or 
terminate  the  right  of  the  inaurers  to  take 
said  property  at Ita  ^praiaed  value,  or  any 
other  righta  of  either  party  hereto,  hot  the 
aame  are  to  be  cooatmed  aolely  by  reference 
to  aaid  polldea." 

Kay  A,  1886— plalntUf*a  counael  to  Inaor- 
aace  companiea :  "There  can  be  no  mlaun- 
derstaadlng  aa  to  the  poaition  taken  by  the 
companiea  and  the  aaaured  In  thla  matter. 
1st.  I  understand  the  companiea  demand  that 
sppraiaars  ba  selected  by  the  companiea  and 
tfia  aasnred,  who  ahall  estimate  the  loaa  by 
^jbetr  owB  JodgBSBt  aad  without  hearing 
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the  teatimony  of  witnaises  who  may  be  calJcO 
by  either  paitv,  and  that  the  partlea  ahall  be 
bound  by  their  report  or  award  aa  to  the 
amount  of  the  loaa  thua  made.  Thia  Mr. 
Hamilton  declines  to  do.  Sd.  Mr.  Hamilton 
ia  willing  that  the  companiea  Jointly,  or  aa 
thev  may  arrange  between  themselves,  shall 
make  their  own  appraiaement  through  their 
own  appraiaera  of  the  value  of  the  stock, 
and  thii  they  ahall  Jointly,  or  either  of  thsm. 
with  the  consent  of  the  rest,  have  the  right  iS78) 
to  take  the  stock.  In  whole  or  In  part,  at 
their  appraisal.  8d.  Mr.  Hamilton  has  made  ' 
and  makea  no  claim  to  abandon  the  property, 
and  he  has  made  and  makea  no  claim  tbiat 
the  companiea  ahall  conaent  to  the  sale  by 
him  of  the  damaged  atock." 

Incloaed  In  thia  letter,  and  signed  by  the 
plaintiff *a  counsel,  waa  the  following :  "To 
the  Liverpool  and  London  and  OIom  Inaur- 
ance  Company  and  the  companiea  Jointly 
acting  with  it  In  reapect  to  the  loaa  sustained 
by  Robert  Hamilton  on  the  property  in  Kos. 
418  and  416  Madiaon  Street,  Covington.  Ky. 
Mr.  Hamilton  demanda  of  the  aeveral  Insur- 
ance companiea  an  arbitration  of  the  amount 
of  the  loaa  sustained  upon  the  gooda  covered 
by  fire  on  the  16th  day  of  April,  and  will 
aelect  an  arbitrator  to  repreaent  him  in  pur- 
suance of  the  provlalona  of  the  policy,  it 
being  stipulated  In  the  agreement  for  arbi- 
tration that  the  aeveral  companiea  and  the 
aaaured  shall  be  duly  notified  of  the  time  of 
the  hearing  by  the  arbitratora,  and  Uiat  the 
arbitratora  ahall  hear  all  competent  leral 
teatimony  that  may  be  offerea  by  eltaer 
party,  aa  well  aa  personally  examine  the 
dama«ed  gooda,  In  conaidering  and  award- 
ing the  amount  of  the  loaa.* 

Slay  6, 1886— Insurance  companiea  to  plain- 
tiff'a  counael.  "Tour  communication  of  the 
4th  Is  at  hand.  We  have  nothing  to  add  to 
our  letter  of  the  8d ;  and  If.  aa  we  are  made 
to  understand,  Mr.  Hamilton  decllnea  to 
conaent  to  a  form  of  'submlsrion  to  apprais- 
ers' that  deep  not  provide  for  the  Introduc- 
tion of  *all  comp^ent  legal  teatimony  that 
may  be  offered  by  either  iMirty'  (under  which 
provlalon.  aa  yon  have  repeatedly  declared. 
Mr.  Hamilton  woold  aeek  to  present  evidence 
baaed  on  a  aale  of  the  property),  we  must 
accept  your  communication  aa  a  refuaal  to 
comply  with  our  raqueat  and  with  the  coodi- 
tlona of  the  policiea  oi  Inauranca,  which  are 
clearly  Incompatible  with  your  wlahea  in 
the  matter.* 

May  7, 1886— inaorance  companiea  to  plain- 
tiff's counael :  "  Referring  to  vour  letter  of 
the  4th,  aettlnff  fbrth  vour  unoerstanding  of 
the  poaition  taken  by  ttie  two  partlea,  pennit 
me,  on  behalf  ol  the  companiea,  to  take  ex- 

oeptlooa  to  yoor  first  statement,  to  wit:    'I     

understand  the  companiea  demand  thai  ap-  [V«vj 
praiaera  be  aelected  uj  the  oompanlea  and  the 
aaaured,  who  ahall  eatimata  the  loaa  bv  their 
own  Judgment  and  without  hearing  toe  tea- 
timooy  of  witneaaea  who  mtj  ba  called  by 
either  party,  and  thai  the  paitiaa  ahall  ba 
bound  Dj  their  report  or  awud  aa  to  the 
amount  it  the  loaa  thua  mada.'  nia  doaa 
not  correctly  alata  oar  poaltico,  vMch  ra- 
malna  now  aa  stated  In  oar  oosnnaicatteo 
ol  thefid,  to  wit:    "Tim  ufipnimn  mmf.  1 
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their  discretion,  seek  anj  eyidenoe  thej  deem 
neoeesary  for  their  own  full  information.' 
What  we  do  object  to  and  protest  against  is 
the  sale  of  the  goods,  or  the  consideration 
by  the  appraisers  of  evidence  founded  on 
that  fact  or  result.  If  the  form  of  'submis- 
sion to  appraisers'  we  submitted  contains 
any  provision  or  condition  limiting  or  defin- 
ing the  duties  of  the  appraisers  and  not  pre- 
scribed by  the  several  policies,  each  company 
will  submit  its  own  form,  as  we  desire  and 
demand  a  submission  free  from  any  condi- 
tions imposed  by  either  party." 

Hie  plaintiff  also  gave  in  evidence  a  letter 
from  his  counsel  to  we  Liverpool  and  London 
and  Globe  Lisurance  Company,  dated  May 
20,  1886,  inclosing  a  notice  in  a  newspaper 
of  the  day  before  of  a  sale  by  auction  to  be 
had  on  Mav  29,  1886,  at  the  plaintiff's  ware- 
house in  uovington,  of  the  tobacco  insured 
by  the  policy  in  suit. 

Upon  this  evidence,  the  court  instructed 
the  lury  that,  on  the  issues  Joined  on  the 
epecial  defuises  in  uie  answer,  the  plaintiff 
oould  not  recover,  and  that  they  should  re- 
turn a  verdict  for  the  defendant.  The  plain- 
tiff tendered  a  bill  of  exceptions  to  these  in- 
etnictionflL  and,  after  verdict  and  Judgment 
for  the  defendant,  sued  out  this  writ  of 
error. 

Meitn.  B*  W.  KIttreclse  and  Joseph 
WUbjt  for  plaintiff  In  error: 

A  condition  in  a  policy  providing  for  an  ar- 
bitration cannot  operate  to  deprive  the  insured 
of  his  right  of  action,  unless  clearly  made  a 
condition  precedent  to  the  existence  of  such 
right 

Liwrpodl,  L.  d  O,  Im,  Co.  v.  OrtighUm.  51 
Ga.  05;  PaUermm  v.  Triumph  Im.  Co.  64  Me. 
500;  Roper  v.  Lendon.  1  El.  &  El.  825;  Chrey. 
Caunca  BHuffi  ln$.  Co.  67  Iowa,  272;  Reed  v. 
Woihington  F.  d  M.  In$.  Co.  188  Mass.  572; 
CanflMY.  WaUrtown  F.  Im.  Co.  55  Wis.  419; 
Oerman- American  Im.  (Jo.  v.  Sieiaer,  109  IlL 
254;  Wood,  Ids.  (ed.  1878)  761,  and  cases  cited 
in  noU;  Olimeni  v.  Briti^  American  Atmur. 
Cb.  141  Mass.  29a 
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Mcent.  Oh»mitmr  Biehfcrdg»  TkomM  B. 
Paxtan  and  OharUi  M.  SisphsM,  for  defendant 
In  error. 

That  no  action  can  be  sustained  against  the 
Company  upon  the  poUoy  until  after  an  award 
has  been  obtained  flzing  the  amount  of  the 
cliim  as  provided  in  the  policy.  Is,  upon  a  fair 
construcoon  of  the  contract,  a  condition  pre- 
cedent to  recovery  In  this  case. 

Scott  T.  ^eirr.  5  H.  L.  Cas.  911:  BlUott  v. 
Bo^ai  BxAamge  Im.  C;b.  L.  R  2  £xch.  287; 
BrauMtdn  t.  Accidental  Death  Im.  Co,  1  Best 
A  8.  782;  EiaU  y.Norwaik  F.  Inc.  Co.  57  Conn. 
114;  Old  SauceUto  L.SB.  Book  Co.  v.  Com- 
mercial Union  Aeemr.  Oo.  66  CaL  858 :  Btkh 
wareSH.  Canal  Co.  t.  PBUfievltania  Coal  Oo. 
60  N.  T.  250:  Beed  t.  WaMni/ten  F.  S  M. 
Im,  Oo.  188  Mass.  572;  BootUfk  U.  S  Jf.  Im. 
Oo.  V.  Olaneif,  71 1>z.  6. 

Mr.  Jnetice  Oimy^  delivered  tke  opinion  of 
the  court: 

This  case' resembles  in  some  aspects  that 
of  Bamilten  v.  Licerpool  S  L.  S  G.  Im.  Co., 
186  U.  &  242  [84 :  419],  decided  at  the  last 
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term,  but  it  is  essentially  different  in  Im* 
portent  and  controlling  elements. 

In  that  case,  the  effect  of  the  provisions  of 
the  policy,  by  reason  of  which  it  was  held 
that  the  assured,  having  refused  to  submit 
to  the  appraisal  apd  award  provided  for, 
could  not  maintain  his  action,  was  thus 
stated  bv  the  court :  "The  conditions  of  the 
policv  In  suit  clearly  and  unequivocally 
manifest  the  intention  and  agreement  of  tfa« 

Sarties  to  the  contract  of  insurance  that  any 
ifference  arising  between  them  as  to  the 
amount  of  loss  or  damage  of  the  property 
insured  shall  be  submitted,  at  the  request  in 
writing  of  either  party,  to  the  appmisal  of 
competent  and  impartial  persons,  to  be  chosco 
as  therein  provided,  whose  award  shall  be 
conclusive  as  to  the  amount  of  such  loss  or 
damage  only,  and  shall  not  determine  the 
auestlon  of  the  liability  of  the  company ; 
tnat  the  company  shall  have  the  right  to 
take  the  whole  or  any  part  of  the  property 
at  its  appraised  value  so  ascertained ;  and 
that  until  such  an  appraisal  shall  have  been 
permitted,  and  such  an  award  obtained,  the 
loss  shall  not  be  payable,  and  no  action  shall 
lie  against  the  company.  The  appraisal, 
when  requested  in  writing  by  either  party, 
is  distinctly  made  a  condition  precedent  to 
the  payment  of  any  loss,  and  to  the  mainte- 
nance of  any  action."  186  U.  S.  254,  255 
[84:  428]. 

That  policy  looked  to  a  single  appraisal 
and  award,  to  be  made  as  one  thing  and  by 
one  board  of  appraisers  or  arbitrators,  when- 
ever any  difference  should  arise  between  the 
parties,  and  to  be  binding  and  conclusive  as 
to  the  amount  of  the  loss,  although  not  to 
determine  the  question  of  the  liability  of 
the  company ;  and  the  policy  contained,  not 
only  a  provision  that  until  such  an  appraisal 
the  loss  should  not  be  payable,  but'  an  ex- 
press condition  that  no  action  upon  the  pol- 
icy should  be  sustainable  in  any  court  until 
after  such  an  award. 

In  the  case  now  before  us,  on  the  other 
band,  the  appraisal  and  the  award  are  dis-  [384] 
tinct  things,  and  to  take  place  at  separate 
times,  and  the  effect  assigned  to  each  is 
quite  different  from  that  ffiven  to  the  ap- 
praisal and  award  in  the  other  policy.  The 
"appraisal,"  without  which  the  loss  is  not 
payable.  Is  required  to  be  made,  not  merely 
when  differences  arise  as  to  its  amount,  but 
In  all  cases,  and  results  In  a  mere  **  report 
In  writing,"  which  is  not  declared  to  be 
binding  upon  the  parties  in  any  respect,  and 
is  in  truth  but  a  part  of  the  proofs  of  loss. 
It  is  only  by  a  separate  ana   independent 

{provision,  and  when  differences  arise  touch* 
ng  anv  loss  "after  proof  thereof  has  been 
received  in  due  form, "  that  the  matter  is  re- 
quired, at  the  request  of  either  party,  to  be 
submitted  to  "aroitrators,  whose  award  In 
writing  shall  be  binding  on  the  parties  as 
to  the  amount  of  such  loss,  but  shall  not  de- 
cide the  liability  of  this  Company  under 
the  policy ;"  and  there  is  no  provision  what- 
ever postponing  the  right  to  sue  until  after 
an  award. 

The  special  defenses  sat  up,  with  some 
tautology  and  surplusage,  in  the  answer, 
reduce  themselves,   when  scrutinized,  to  a 

IMl  t.  & 


^***-  Be  parte  Lamcaitbb. 

to**  alf  •"»«,  Ohi  plaintiff's  ntoaal  to  mbmlt 
«,„•*"    awfird  of  MbltratOTB,  as  proTidod  In 
rramf^'jcy-    This   appears  tiT   the   general 
the  n^*"'  *a  answer,  and  by  its  Bpeaklug  of 
tainll!'*^  ""an  arbllration  andtbsaBOW- 
**  an   =  ^"^   "^  ^li*  Mid  loss  thereby,"  and   as 
t>v»K  *'5™'**'"eit  by  arbitratoia,  *  m  well  as 
ren.         aiHtinct  avennenls  that  the  defendant 
^queatad  and  the  plaintiff  declined  a  sub- 
••asion  to  arbitration,  and  by  the  omission 
neJi*'^   apeciflo   allegalioo  that  the  plaintiff 
K*ected  to  procure  a  report  of  appraisers. 
*_   ,r*  eTldence  introduced  at  the  trial   was 
»K J*t   Banie  effect.     Proofs  of  lose,   sent  by 
!£=  plaintiff  to  the  defendant,  with  ■  request 
J™t  any  defect*  in  substance  or  form  might 
"«    pointed  out  so  that  he  might  perfect  the 
^^la  to  the  defendant's  satlsfactioa,   were 
'^ived  by  the  defendant,  without  then  or 
Mterwards  objecting  to  their  form  or  suffl. 
rif^cy.    The  subsequent  correspondence  be- 
tween the  panics  was  evidently  Influenced  in 
lorm  by  embracing   insurances  in  different 
compantes  under  policies  with  various  pro- 
m.^»  f  but.    as  applied  to  the  policy  in 
■y"^  It  manifeatlj  related,  and  was  under- 
1      iT"^^  ^^  parties  to  relate,  not  to  a  mere 
>^E2v  "'  appraisers,  but  to  an  award  of  ar- 
Dit«toT8  which  should  bind  both  patties  aa 
to  the  amount  of  the  loss. 
™  .5°  '.'^fwction  to  the  Jury,  therefore,  that 
on  the  Issues  joined  on  the  special  defenses 
in  tlte  answer,  sad  upon  the  evidence  fn  the 
CMe,  the  plaintiff  coGld  not  recover,  was  in 
^j  .  t  '?,"'>?  "^t    the  plaintiff  could  not 
I^      ??.'''"   """on  because  he  had  refused 
t?on  amount  of  hie  loss  to  arbitra- 
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by  the  arbitntora;  seoondlT,  where  it  to 
■greed  that  no  action  shall  M  brought  till 
^ei«  has  been  an  arbitration,  or  that  arbi- 
tration shall  be  a  condition  precedent  to  the 
right  of  action.  In  all  other  cases  nbers 
there  is,  first,  a  covenant  to  pay.  and.  sec- 
ondly, a  covenant  to  refer,  the  covenants  are 
distinct  and  collateral,  and  the  plaintiff 
may  sue  on  the  first,  leaving  the  defendant" 
"to  bring   an  action  for   not  referring,"  or 

Sunder  a  modem  English  statute)  "to  stay 
]e  action  till  there  has  been  an  arbitration." 
L.  R.  1  Bioh.  Div.  360. 

Applying  this  test.  It  la  quite  clear  that 
the  separate  and  Independent  provision.  In 
the  policy  now  before  us.  for  submitting  to 
arbitration  the  amount  of  the  loss,  is  a  dis- 
tinct and  collateral  agreement,  and  was 
wrongly  held  by  the  circuit  court  to  bar  this 

s^'o°-  ■        .,  J  ..     _«» 

Jiidemeta  rtMned,  and  cam  Ttmandtd,  w«ft 

direaioju  to  Mt  atide  Ws  osrtKd,  and  to  lais 

twA  furUia-  proetedinfi  at  atof  "■ '—' 

with  Utit  epitaon. 


la  ^  matter  of  WRIGHT  LANCASTER 
BT  u.,  PttiHontri. 

(See  B,  0.  Beparter's  ed.  M»«U 

oimltaMto  flit  petition  fiirtnU 


of  ,f™  "'*^'  '"  »  contract  for  the  payment 
^  """fy^upon  a  contingency,  Sit  the 
W?™^**  •?  P"'*'  Shall  be  Bubiltted  to  ar- 
Wtratore.  Whose  avP^  shall  be  final  as  to 
^™T  "^'  ^"'  «h"ll  °°t  determine  the 
SuH  ^"^^">D  of  1  lability,  is  undoubtedly 
rn  i^i  Jr  ^^  oontr-act  further  provides  that 
irfw  J.  v^P*"  '*  Shall  be  maintained  until 
in  n-™^  *■»  "ward,   tlien,  as  waa  adjudeed 

ferred  t^^'  *°^  *«»  many  cases  therein  re- 
to  the  ri  I..  *™^ar(i  Is  a  condition  precedent 
condition*.  **'  Mtlon.  But  when  no  such 
esssrlJv*  ^^*P«8Bod  In  the  contract,  or  nec- 
sqisily  »^i?*  '"apHed  from  its  terms,  it  is 
■WMlttli—  -  Mttled  that  the  agreement  for 
lateral  ai  *"  arbitration  Is  ool- 

<•'  this  a  ' :  *"■*  **'*'  ■  breach 

•epaiMe^  Is   ",  ^11' anpport  a 

*n  action  ho  pleaded  In  bar  to 

J-  ^"don.  pa'  contract.     &™r 

TP  ^^^'^L^-  I^-  Oo-  188  Mass.  m-.  ^. 

a^^    *■-       CfoT-    ■P^'^.„128   111.    8aft,*888; 
^-^^iwafcui  F.  !"*■  Go.  27  Fed. 

I»w  upon  the  subject  was  well 
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^<*  ca^  wbere  such  _  r___  _ 
?^«5esBful :  tirBt,  where  the  «c- 
"«  brought  for  the  sum  named 


WlierapeiMHH  'naiot<»atatl«i '^'0°"™'P*  ■ji.'S 

toiTthorWMOM  thetndtatm-ot  owwot  he  •-- 
tallied. 

ON  MOTION  to  file  i,-petlth»>  tor  » tirlt  of 

tlon. 

Fuller,  ph.  J.:         .„MM^  „ode»  sectfcinm 
Thepetdt)on««w««'?™f<S,"^utes.  on 

opoD  the  ground  that  the  "^^^Jiitute  any 
L™  forth  and  charged  do  n<)t  consul      ^ 

issTCs-orrrro?.'^.,^ 
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SUFBBMB  OOUBT  OF  THB  UhITBD  STATES. 


Oct.  Tkbm, 


OOUNTT  OP  POND  DU  LAO,  Pif. 

in  Brr*p 

•• 

SARAH  HAY. 

(Bee8.a  B0poH«r*»6d.  WMOL) 
PaimU  HffJU^'^anttrucUon  qf-^M  msehanUm 

L  ISie  ptttant  Na  M,M^  gmitad  to  Bdwfn  lfaj« 
Oot.  4,  im,  for  Ml  improTement  In  the  oonitruo- 
tion  of  piltoiit.lt  void. 

&  The  ttTenU  elomentt  of  the  patented  derioe  tn 
tuch  patent  tie  old;  the  angle  door  It  an  Old  oon- 
trlTanoe,  and  the  oomblnatton  of  It  with  the  taf  e 
look  or  bolt,  olalmed  In  olalm  1,  It  not  new  or  pat- 
entable; nor  It  the  oomblnation  of  taoh  door  with 
a  look  of  any  kind  a  patentable  Invention. 

t.  The  meohanltm  It  old  In  Ita  ate  to  more  a  door 
or  a  gate  at  a  dittanoe,  and  the  mechanloal  oper- 
ation of  the  derloe  It  the  tame,  whether  the 
meohanltm  patMt  throngha  toUd  iron  barrier,  or 
a  grated  iron  barrier,  or  a  barrier  of  another  ma* 
terlal«  or  throngh  no  barrier  at  all. 

4.  At  the  mechanloal  operation  and  efleot  of  the 
patented  devloet  are  the  tame  whether  there  be 
a  grating  or  other  barrier  or  not,  there  It  no  pat- 
entable oomblnation  between  the  devloet  and  jthe 
grating.i^The  oate  It  one  of  mere  aggregation. 

[No.  «1.] 

Argrud  Nat.  M6,  im,    DeMeA  Dec  IS,  1890. 

Fr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Bastem  District  of  Wisconsin^ 
to  review  a  Judgment  for  damages  for  the  in- 
fringement  of  letters-patent  No.  Iw,602,  granted 
to  Edwin  Maj»  for  an  improvement  In  tiie  con* 
struction  of  prisons.    Benened, 

The  facts  are  stated  In  the  opinion. 

M$mr$,  Charles  E«  Shepajrd  and  J.  A 
MeOrarg,  for  plaintiff  in  error: 

Tliero  waa  neither  anj  valid  patented  device 
nor  an  infringement  thereof. 

Brow^  T.  J^^,  91  U.  S.  87  (28: 200);  Bob- 
$rU  T.  Rger,  Id.  157(270);  Terhunev,  PhiUip$, 
09  U.  8.1^  085:  298):  Hicker  v.  dpdUUng.  80 
U.  8.  18  WaU.  468  (20:  515). 

Such  devices  are  now  in  such  common  use 
for  one  purpose  or  another  that  the  court  can 
and  will  take  judicial  notice  of  them. 

Stephenson  v.  BroMyn  O.  T.  R.  Co.  114  U. 
8.  \&  (29:  58):  BuH  v.  Ewrv,  188  U.  8.  849 
(88:  647);  BiU  t.  Wooeter,  m  U.  8.  698  (88: 
602):  Watem  v.  OindnnaH,  I.  8t.  L.  S  O.  JL 
Co.  Id.  161  (295):  ilnm  v.  Manhattan  R  Co. 
Id.  84  (272);  8t.  Germain  t. Brunewiek,  185U. 
8.  227  (84: 122X 

If  the  devices  are  novel,  they  are  not  the  re- 
sult of  invention. 

Beald  v.  Bie$,  104  U.  8.  754  (26:  916);  BaU 
T.  Maeneale,  107  U.  8.  90(27:  867):  Thompeon 
v.  BoieeeUer,  114  U.  a  1  (29:  76);  Dunbar  t. 

Non.— fbr  what  paUnie  ate  aramted:  when  dt- 
tlortdvotd.   SeeiMtotoBvansv.  Bttoo,!:  tfS. 

A»  to  patetUatftUty  ef  Immitiofit,  tee  noCti  to 
Tliompton  v.  BoltttUer,  SS:  TS;  Coming  v.  Bnrdtn, 
14:S8Sw 

A»  to  ahoiidoiiwuwt  fj  twotwt«oti,  tee  wott  to  Pen» 
•ook  T.  IHalogQe.  T:  W. 

Am  to  JliMwttton  hebeeen  fneewtioiit  c/  mtcHoMtm, 

twttd^  set  fMto  to  Ooming  v.  Borden,  14:  SML 
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Meyen,  94  U.  8.  187  (24:  84);  8tepheneon  v. 
Brooklifn  C.  T.  B.  Co.  114  U.  8. 1^(29:  58). 

Even  if  otherwise  patentable,  these  daims 
lack  the  element  of  co-operation,  llie  devices 
described  are  mere  aggregations. 

DouhU-Fointed  Tadb  (Jo.  t.  Tvdo  Bieere  lOb. 
Ob.  109  U.  8.  117  (27:  877);  PiekeHng  v.  Ifo- 
CulUmgh,  104  U.  8.  818  (26:  751);  Bendg  t. 
CMden  State  d  M.  1.  Works.  127  U.  a  870(82: 
207):  Fwrbuehy.  Ox^Ar.  2Fi8h.  Pat.Cas.  669. 

The  County  is  not  liable  for  infringement  of 
a  patented  device  used  in  its  jail. 

Dill.  Mun.  Corp.  (4th  ed.)  g^  22-27. 966,  997; 
EamiUan  County  v.  MigheU,  7  Ohio  6t  109. 
118;  BiU  T.  Boeten,  122  Mass.  844;  Com.  v. 
Briee,  22  Pft.  211;  LoriUard  v.  Monroe,  11  N. 
Y.  892:  BBople  v.  Town  Auditere,  74  N.  Y.  810: 
Fleopte  V.  Town  Auditors,  75  N.  Y.  816;  Wehn 
T.  Gage  Oountv,  5  Neb.  494. 

Counties  and  towns  are  not  liable  in  tort  for 
either  misfeasance  or  nonfeasance  of  their  offi- 
cers. 

Ward  V.  Bartford  County,  12  Conn.  406; 
Wileon  t.  School  DisL  No.  ^  82  N.  H.  118; 
State  T.  LefflngweU,  54  Mo.  458;  Kincaid  v. 
Bardin  County,  58  Iowa,  480;  Aekew  v.  Hale 
County,  54  Ala,  689;  Sopier  v.  Henr%  County, 
26  Iowa,  264;  State  v.  Hancock  County,  11 
Ohio  8t  190;  BoUenbeck  v.  Winnebago  County, 
95  m  161;  StiUing  v.  Thorp,  54  WU.  528; 
Bigetow  ▼.  Bandotph,  14  Qrvy,  541;  Eastman 
V.  MertdiOi,  86  KT  H.  284;  Western  College  v. 
Cleveland,  12  Ohio  8t.  879;  May  v.  Juneau 
County,  80  Fed.  Rep.  241. 

Messrs.  M.  C.  Bnreh  and  Duame  B,  Fos 
for  defendant  in  error. 

Mr.  Justice  Blatchford  delivered  the 
opinion  of  the  court: 

This  is  an  action  at  law,  brought  In  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin,  on  the  26th 
of  September,  1885,  by  Sarah  May  against 
the  CJounty  of  Fond  du  Lac,  a  corporation 
of  the  State  of  Wisconsin,  to  recover  dam- 
ages for  the  infringement  of  letters- patent 
No.  25,662,  granted  to  Edwin  May,  October 
4,  1859,  for  fourteen  years  from  that  day,  for 
an  "improvement  m  the  construction  of 
prisons.* 

The  specification  and  claims  of  the  patent 
are  as  follows ;  ''Be  it  known  that  I,  Edwin 
May.  of  Indianapolis,  in  the  County  of 
Mfi^on  and  State  of  Indiana,  have  invented 
certain  new  and  useful  improvements  in  the 
construction  and  operation  of  prisons,  of 
which  the  following  is  a  full  and  exact  de- 
scription, reference  Deing  had  to  the  accom- 
panying drawings  and  the  letters  marked 
Uiereon.  Figure  1  is  a  perspective  and  fig- 
ures 2,  8,  4,  5,  6,  7,  8  are  sectional  views 
showing  the  construction  and  general  ar- 
rangement of  the  same. 

"A  represents  the  side  and  end  walls  of 
the  prison ;  B,  the  floor ;  C,  the  outside  door ; 
D,  Inside  or  angle  door;  E,  moulding  or  [9971 
hood  over  door  C ;  F,  the  cells ;  O,  the  email 
door  of  the  safe  or  box  J ;  H,  the  crank  which 
operates  the  drum  (p)  ;  I,  bolt  or  lock  to  the 
angle  door  D ;  a,  a  bar  connected  with  the 
bolts  8,  which  are  operated  by  the  levers  {b) 
for  the  purpose  of  fastening  the  cell  doors 
(J);  e,  fulcrum  of  the  lever   {b);  d,   levers 
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for  operating  the  sliding  doon  (2)/  «,  wire 
rope  or  enaleas  chain  which  operates  the 
levers  (d);  f,  hinge  Joints  to  levers  (cQ;  g, 
•opport  of  pulleys  for  chain  or  wire  rope ; 
A,  pulleys  over  mich  the  chain  or  wire  rope 
(«)  operates;  •',  the  grated  partition;  J,  cell 
doors;  k,  slide  or  flrrooye  for  doors  (2)  to 
"work  in ;  m,  rollers  Tor  slidinff  doors  (Q/  n, 
guard  or  slide  for  levers  (a)/  0,  staple  to 
padlock  levers  (6)  .*  9;  pawl  or  catch  to  hold 
the  drum  (p)  in  place ;  r,  /ollera  for  bar  {d) 
to  woik  over. 

"  The  nature  and  extent  of  the  Improvement 
will  be  more  readily  understood  by  reference 
to  the  object  sought^  which  is,  avoiding  the 
nocessitv  of  actual  contact  with  the  prison- 
ers, while  the  keeper  has  perfect  knowledge 
and  control  of  them,  and  preventing  their 
escape  by  knocking  down  the  keeper,  which 
has  often  occurred  where  the  common  arrange- 
ment of  prisons  has  been  used.  It  is  pecu- 
liarly  adapted  to  county  -prisons  and  that 
portion  of  state  prisons  appropriated  to  soli- 
tarv  confinement. 

''^The  following  is  the  manner  of  operating 
the  same  and  managing  the  prisoners :  The 
Jailer,  opening  the  outside  aoor  C,  releases 
the  edge  of  the  small  or  safe  door  O,  giving 
access  to  the  crank  H,  which  operates  the 
doors  (0  in  the  grated  partition  m  by  means 
of  the  endless  diain  or  rope  wnich  passes 
around  the  drum  (p)  and  is  attached  to  the 
hi  use  or  Joint  (/}  of  the  lever  (d).  The 
anj^Te  door  D  is  held  by  the  bolt  or  lock  I 
while  the  keeper  is  allowed  to  examine  every 
part  of  the  luill,  which  the  peculiar  shape 
of  the  angle  door  D  allows.  Should  there 
be  any  prisoners  in  the  first  hall  they  are 
ordered  to  retire  through  the  doors  (Q  in  the 
grated  oartition  {€),  The  doors  (Q  are  then 
closed  by  operating  the  crank  H,  as  has  been 
shown.  The  keeper  then,  unlocking,  passes 
through  the  anele  door  D  into  the  first  hall, 
bcin^  separated  from  the  prisoners  by  the 
grating  (t*),  through  which  he  orders  the 
lt981  prisoners  each  to  his  cell,  and  to  close  the 
door  after  him.  By  operating  the  lever  {b) 
the  bars  (a)  are  drawn,  while  the  bolts  8, 
being  drawn  over  the  doors,  secure  the  same. 
He  wen  passes  in  and  locks  the  doors  (I)^ 
whereby  an  iron  grating  is  always  kept  oe- 
tween  the  keeper  and  the  prisoners. 

**  What  I  claim  and  desire  to  secure  by 
letters-patent  is— 

"First.  The  angle  door  D,  in  combination 
with  the  safe  lock  or  bolt  I,  when  constructed 
and  operated  substantially  as  set  forth. 

**  Second.  The  safe  J,  containing  the  drum 
ip)  and  bolt  I,  and  beinff  held  by  the  outer 
door  C,  when  constructed  and  operated  sub- 
stantially as  and  for  the  purposes  set  forth. 
**  Third.  The  endless  chain  or  rope  («),  in 
combination  with  the  levers  (d)  when  oon- 
itructed  and  operated  substantially  as  and 
for  the  purposes  set  forth. 

"Fourth.  The  combination  and  arrange- 
ment of  the  levers  ((),  bar  (a)  and  bolts  or 
lugs  8,  when  operated  from  without  the 
grating  •',  substantially  m  and  for  the  pur- 
poses set  forth.* 

The  patent  was,  on  the  4th  of  October, 
1878,  extended  by  the  commissioner  of  pat- 
ents for  seven  years   from  that  day.    The 
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patentee,  who  was  the  husband  of  the  plain- 
tiff, died  on  the  27th  of  February,  1880.  The 
plaintiff  claimed  that  one  Edwin  Forrcot 
May,  on  the  6th  of  March,  1880,  was  duly 
appointed  executor  of  Edwin  May  by  the 

E roper  tribunal ;  that,  he  having  resigned 
is  trust  on  the  7th  of  June,  18$^,  one  Mc- 
Ginnis  was  duly  appointed  administrator  d$ 
banU  nan,  with  the  will  annexed,  of  Edwin 
May ;  and  that  McGinnia,  on  the  6th  of  March, 
1882,  under  a  proper  order  of  the  proper 
court  to  that  effect,  conveyed  to  the  plaintiff 
all  the  title  of  the  estate  of  the  patentee 
under  the  patent  and  its  extension,  including 
all  rights  of  action  and  claims  for  damages 
which  the  estate  had  bv  virtue  thereof. 
Damages  were  claimed  for  the  use  of  the 
patented  invention,  as  covered  by  claims  1, 
8  and  4,  for  the  period  of  the  extended  term, 
from  October  4,  1878,    to  October  4,  1880. 

The  defendant,  by  an  answer  and  a  notice 
of  special  matter,  set  up  in  defense  the  Stat- 
ute of  Limitations  of  the  State  of  Wisconsin, 
and  want  of  novelty.  Tlie  case  was  tried  by 
a  jury,  who  found  that  during  the  extended  r 
term  of  the  patent  the  defendant  had  infringed 
claims  1,  8  and  4 ;  and  they  awarded  to  the 
plaintiff  $1,774.68  damages.  27  Fed.  Rep. 
601.  The  defendant  moved  for  a  new  trial 
on  various  grounds,  including  one  that  the 
court  erred  in  not  instructing  the  Jury  to 
render  a  vndict  for  the  defendant,  and  an- 
other that  the  court  erred  in  ruling  that  the 
plaintiff  was  the  owner  of  the  cause  of  ac- 
tion. This  motion  was  denied ;  and  the  de- 
fendant then  moved  for  an  arrest  of  Judgment, 
on  the  nounds  (1)  that  the  patent  was  void 
on  its  noe,  because  none  of  the  claims  were 
for  a  patentable  invention  or  combination, 
and  that  no  one  of  the  several  combinations 
claimed  in  it  as  the  patentee's  inventions 
was  a  new  or  patentable  invention ;  and  (2) 
that  the  plaintiff  was  not  the  lawful  owner 
of  the  cause  of  action  sued  upon.  This  mo- 
tion was  overruled,  and  Juogment  was  en- 
tered for  the  plaintiff  for  $1,774. 68  aud  costo. 
To  review  that  Judgment  the  defendant  has 
brought  a  writ  of  error.        4 

At  the  trial,  when  the  patent  was  offered 
in  evidence,  it  was  objected  to  by  the  defend- 
ant on  the  ground  that,  on  the  face  of  the 
specification  and  claims,  it  was  invalid. 
This  objection  was  overruled  and  the  defend- 
ant excepted.  The  same  objection  was  made 
to  the  certificate  of  extension,  and  overruled, 
and  the  defendant  excepted.  The  proceed- 
ings for  the  appointment  of  the  executor  and 
of  the  administrator  dtf  d^riM  nan,  and  for  the 
sale  of  the  patent,  the  conveyance  to  the 
plaintiff  and  the  order  of  the  court  confirm- 
ing the  sale  and  conveyance,  were  then  put 
in  evidence  under  the  objection  and  excep- 
tion of  the  defendant  that  they  did  not  vest 
in  the  plaintiff  any  title  to  the  cause  of  ac- 
tion sued  on. 

One  Luther  V.  Moulton  was  then  intro- 
duced as  a  witness  by  the  plaintiff,  and  tes- 
tified as  follows :  **I  live  at  Grand  Bapids, 
Michigan ;  am  a  partner  in  a  foundry  were ; 
I  have  had  experience  in  mechanics  and  1^- 
ents ;  have  photographed  models ;  have  been 
consulted  about  the  patentability  of  me- 
chanical devices ;  have  oecn  an  expert  witness 
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in  patent  cauBes ;  hare  done  patent  soliciting ; 
am  acouainted  with  the  May  patent  in  suit ; 
know  its  mcifications  and  ciaims,  and  am 
acquainted  with  ita  practical  operation  and 
effect." 

It  was  contended  that  the  defendant  had 
infringed  the  patent  by  eonstructing  and 
using  a  county  Jail  containing  the  Inven- 
tions covered  by  claims  1,  8  and  4.  Models 
ofa  jail  constructed  accoiding  to  the  patent, 
and  of  the  defendant's  jail,  were  introduced 
in  evidence  by  the  plaintiff  and  identified  as 
correct.  A  stipulation  was  then  put  in  evi- 
dence, signed  by  the  attorneys  for  the  parties, 
to  the  effect  that  the  device  used  bv  the  de- 
fendant in  its  jail  for  fastening  {he  doors 
had  been  in  use  therein  since  1869.  The 
witness  Moulton  then  proceeded:  "In  my 
opinion  tiie  model  representing  the  defend- 
ant's jail  contains  the  mechanical  equiva- 
lents of  the  devices  described  in  the  specifi- 
cation, and  claimed  particularlv  in  the  first, 
third  and  fourth  claims  of  the  patent  in 
question.  The  results  produced  by  the  com- 
binations claimed  in  the  patent  are  produced 
by  substantially  the  same  means. "  On  cross- 
examination  he  testified  as  follows:  **The 
novelty  and  utility  of  this  patented  device 
consists  in  interposing  a  grating  or  wall  be- 
tween the  person  operating  the  mechanism 
for  securing  the  doors  and  the  prisoners,  so 
that  they  can  be  observed  through  the  door 
or  grating,  and  the  corridor  doors  be  closed 
and  secured,  or  unlocked  and  opened,  or  the 
cell  doors  can  be  locked  or  unlocked,  all 
without  any  contact  between  the  jailer  and 
the  prisoners,  and  without  the  jailer  being 
in  the  same  apartment  with  the  prisoners, 
and  thus  exposed  to  attack  by  them.  The 
jeveral  elements  of  the  device  are  probably 
old.  The  novelty  consists  in  the  particular 
combinations,  whereby  a  new  and  useful  re- 
sult is  produced.  I  think  an  angle  door  is 
old :  have  never  seen  them  in  jails ;  have  seen 
angle  doors  and  curved  doors  and  illustrations 
of  theni  in  books  many  years  asro,  before 
1859.  Locks  and  bolts  upon  doon  are  also 
old,  and  to  put  a  lock  or  bolt  upon  such  a 
door  would  not  be  invention.  In  defendant's 
lail  the  corridor  doors  are  not  closed  by  the 
fastening  mechanism  as  described  in  the 
patent,  but,  when  closed  by  the  prisoners  or 
turnkey,  they  are  locked  by  bolts  moved  by 
rock-shafts  extending  from  the  outer  apart- 
ment, through  the  wall,  into  the  jail  proper 
and  to  the  corridor  doors.  There  is  nothing 
new  In  a  rock-shaft  as  applied  to  the  purpose 
of  transmitting  motion  to  bolts  or  other  like 
uses ;  it  is  the  equivalent  of  an  endless  chain, 
or  any  other  well-known  device  for  trans- 
mitting motion ;  it  is  verv  old.  The  opera- 
tion and  effect  of  the  rock-shaft,  the  handle 
or  lever  that  moves  it  and  the  bolts  that  it 
moves,  in  connection  with  the  corridor  doors 
thereby  locked  and  unlocked,  are  precisely 
the  same  with  or  without  a  wall  or  grating 
Interposed  between  the  handle  or  lever  and 
the  aoor  locked,  and  also  the  same  m  the 
corresponding  parts  in  the  May  patent.  In 
the  Fmid  du  Lao  jail  the  handle  ci  this  rock- 
shaft  and  the  place  where  it  is  operated  are 
a  few  feet  dbtaot  from  the  angle  door. 
There  la  an  embrasure  or  slit  in  the  wall  by 
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these  handles  to  the  rock-shafts,  through 
which  two  corridors,  one  over  the  other  on 
one  side  of  the  jail,  can  be  observed ;  but  the 
other  side  of  the  jail,  with  its  two  corridore 
and  two  tiers  of  cells,  cannot  be  observed. 
The  doors  of  all  four  corridors  are  locked  by 
rock-shafts,  all  starting  and  moved  from  the 
same  point.  The  operation  and  effect  of  the 
arrangement  of  the  lever  (b),  bar  (a)  and 
bolts  or  lugs  (S),  as  described  in  the  patent, 
for  locking  and  unlocking  the  cell  doors,  are 
preciselv  the  same,  whether  the  lever  is 
operated  through  a  wall  or  grating,  or 
whether  there  is  none  there.  Mechanically, 
the  effect  is  precisely  the  same  with  or  with> 
out  the  grating,  so  nur  as  fastening  and  un» 
fastening  the  doors  is  concerned.  The  only 
difference  is  in  the  effect  of  the  grating  to 
protect  the  jailer  and  guard  against  escapes. 
Every  separate  element  of  the  combination 
of  the  fourth  claim  is  old — the  bar,  the  lever, 
the  lugs  or  bolts  and  the  grating.  Levere 
have  long  been  used,  long  h^Iore  this  patent, 
to  move  a  long  bar  and  thereby  to  move  bolts, 
lugs  or  the  like,  at  a  distance ;  so,  also, 
similar  devices  passing  through  a  wall,  to 
open  and  close  and  secure  window  shutters 
and  the  like ;  but  the  particular  combination 
adapted  to  interpose  protection  between  the 
person  operating  the  device  and  those  on  the 
other  side  of  the  wall  or  grating  was  new 
and  patentable,  and  so  patented  to  Mr.  May. 
The  grating  has  nothing  to  do  directly  with 
locking  or  unlocking  toe  doors.  It  affords 
protection  to  the  operator  while  so  doing. 
^o  with  the  second  claim  in  suit,  which  is 
the  third  of  the  patent.  All  its  sepamte 
elements  are  old.  It  is  only  the  particular 
combination  applied  to  this  purpose  that  is 
new  and  patentable." 

The  plaintiff  then  gave  evidence  to  show 
that  the  patented  contrivance  was  useful  and 
economical,  and  for  much  of  the  time  since 
it  was  patented  had  been  in  use  in  sundry 
iails  and  prisons  in  this  country.  It  was 
further  proved  that  the  defendant  had  used 
in  its  jail,  ever  since  1869,  the  outside  angle 
door,  the  contrivance  for  locking  and  unlock- 
ing the  corridor  doors  and  the  contrivance 
for  locking  and  unlocking  the  cell  doors, 
which  were  exhibited  bv  the  model  of  its 
jail  which  had  been  put  in  evidence.  Other 
evidence  was  given  on  the  part  of  the  plain- 
tiff, but  none  to  contradict  what  haa  been 
testified  to  bv  the  witness  Moulton ;  and  at 
the  close  of  the  plaintiff's  case  the  defendant 


moved  that  a  verdict  be  directed  for  it,  on 
the  grounds,  among  others,  that  the  patent 
was  void  for  lack  of  novelty,  and  that  the 
combinations  described  in  it  were  not  opera- 
tive combinations,  and  were  old  and  well- 
known  devices  applied  to  ilmilar  uses.  This 
motion  was  overruled,  and  the  defendant  ex- 
cepted. 

Thereupon  the  defendant  proved  that  at  the 
Wisconsin  State  Prison  aft  Waupun,  the 
Chemung  County  Jail  at  Elmira,  New  York, 
and  elsewhere,  there  had  been  In  common 
and  public  use,  well  known  to  many  persona, 
for  mnaj  veare  before  1859,  a  device  consist- 
ing of  a  lever,  a  bi^  and  lugs  or  bolts  at- 
tached, operated  substantially  at  described 
in  said  patent,   to  lock  or  unlock  the  cell 
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doors,    but    ^without  any  interyening   wall, 
oorridor    |^Ta.t^ing  or  other  protection  to  the 
/si Jer  against  attack ;  that  such  device,  ex- 
cept  for   tlie    absence  of  a  corridor  wall  or 
grating,    ^vyas  substantially  identical   with, 
and  a  mechanical  equivalent  of,  the  device 
described  in  said  patent,  and  claimed  in  the 
fonrtb  claim  thereof,  and  that  it  was  used 
and    operated  in  the  same  way,  to  lock  or 
unlock   tbe  cell  doors  after  wey  had  been 
closed.  sf  * 

!No  evidence  in  rebuttal  was  offered  by  the 
plaintiff,  and,  the  testimony  beine  closed, 
tbe  defendant  renewed  its  motion  for  a  ver- 
dict to  be  directed  for  It,  on  the  srounds  be- 
fore stated ;  but  the  motion  was  denied,  and 
tbe  defendant  excepted. 

Tbe  defendant  then  prayed  that  the  jury 
^-        be    instructed  that  each  of  the  claims  1,  8 
^       and  4   was  void ;  that  claim  1  did  not  claim 
a    ne^w    device,    nor   was    the   combination 
claimed    therein  an  operative  combination, 
but  ^was  a  mere  aggregation;  that  claim  8 
did    not  describe  a  new  device ;  and  that  it 
-w^as    a  question  for  the  Jury  whether  there 
-was  an  invention,  or  exercise  of  the  invei\bive 
lacvxlty,   in  the  construction  of  the  devices 
described  in  the  patent.     Each  of  these  in- 
structions was  refused,    and  the  defendant 
excepted  to  each  refusal.    The  case  was  sub- 
mitted   to  the  jury  under  instructions  from 
the   court,   the  defendant  excepting  thereto 
\)ecause   the  court  did  not  submit  it  to  the 
inry  to  say  whether  the  elements  specified  in 
each   of  the  several  combinations  in  claims 
1,  Z  and  4  appeared  together  in  s  practical 
combination,  or  whether  it  was  a  mere  ag- 
gregation. 

We  are  of  opinion  that  the  court  ought  to 
have  directed  a  verdict  for  the  defendant,  on 
tbe  ground  that  the  patent  was  void;  and 
that  the   judgment  must  be  reversed.    The 
objects   sought  to  be  accomplished  by  the 
patentee     were  twofold — safe  observation  of 
the  prisoners  while  they  were  out  of  their 
cells  but  within  the  outer  inclosure  of  the 
jail,   and   a  safe  mode  of  locking  them  in 
their  cells  without  risk  of  personal  contact 
with  tbem.    These  objects  he  sought  to  attain 
by  three  contrivances,  which  are  the  founda- 
tions of  the  four  claims  of  the  patent.    Pro- 
ceeding inwards  from  tbe  outside  of  the  jail, 
these  tjnree  contrivances  are  as  follows :  (1) 
An  an^le  door  D,  with   the  angle  in  the 
middle  line  of  the  door,  projecting  inward, 
t  safe  or  box  J,  containing  a  drum  (p)  oper- 
ated by  a  crank  H,  and  a  bolt  or  lock  I  to  the 
angle    door  D.    This  contrivance,  which  is 
the  subject  of  claim  1,  enables  the  jailer, 
after  lio  opens  the  extreme  outer  door  of  the 
iail*  to  bave  access  to  tbe  angle  door,  so  as 
(o  loolc  through  Its  gnted    ba«  'n  all  direc- 
tioos  bj- /neans  of  the  anp^le,  while  that  door 
J8  lecurely  held  by  the   bolt  or  lock  I,  and 
to  inspect  the  interior  of  the  prison  and  ob- 
serve the  prisoner,  ^^  direct  them  to  retire 
hehiod  the  corridor  or  partition  doors  (I)  in 
the    grtk^^  partition  70-     ^*«    Partition 
sepsrstes  an  onter   tg^u    or   fll»ce  fpom  the 
cf^doTB  ^J^ciJ  ni,j  ^j^n^  the  tiers  of  cells. 
,    12)  When  the  prJaoneis  have  thus  retired  be- 
f*04J   iiid  the  corridor  o^  partition  doors  (0,  the 
next  itep  '«  ^  op^.^^  ^  ggje  or  box  i/from 
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the  space  between  the  outer  door  and  the 
angle  door,  and  by  the  crank  H  operate  the 
drum  (}>),  which  carries  the  wire  rope  or 
endless  chain  (0),  which,  by  pulleys,  levers 
and  hinges,  opens  or  shuts  the  corridor  or 
partition  doors  {I),  Those  doors  being  closed 
while  the  jailer  is  still  outside  of  the  angle 
door,  he  can  then  open  the  angle  door  and 
go  into  the  inner  hall.  Tbe  melanism  thus 
explained  is  the  foundation  of  claims  2  and 
8.  (8)  Then  the  jailer,  having  between  him 
and  the  prisoners  the  grated  partition  (t) 
with  the  doors  in  it  closed,  can  direct  each 
prisoner  to  retire  to  his  cell  and  to  close  tbe 
cell  door  after  him.  The  jailer  then,  by 
operating  the  lever  (b),  can  draw  the  bars 
(a)  and  carry  the  bolts  or  lugs  S  over  tbe 
cell  doors,  and  thus  secure  them.  He  can 
then  advance  into  the  corridor  and  further 
secure  the  cell  doors  by  ordinary  locks  on 
them.  This  mec^ianism  is  the  foundation  of 
claim  4. 

The  novel  idea  set  forth  in  the  patent  is 
to  interpose  a  grating  between  the  jailer  and 
the  prisoners  at  every  staee  of  opening  or 
shutting  a  door.  Previously,  there  had  been 
between  the  jailer  and  the  prisoners  no  in- 
tervening wall,  corridor  grating  or  other 
protection  against  attack ;  but,  with  that  ex- 
ception, the  prior  device  used  in  the  Wis- 
consin State  Prison  and  the  Chemung  County 
Jail  was  substantially  identical  with,  and  a 
mechanical  equivalent  of,  the  device  claimed 
in  claim  4  of  the  patent,  and  operated  in 
the  same  way  to  fasten  and  unfasten  the  cell 
doors. 

The  several  elements  of  the  patented  device 
were  old.    Moulton  testified  that  he  had  seen 
angle  doors  and  curved  doors,  and  illustra- 
tions of  them  in  books,  before  1860 ;  that  in 
the  defendant's  jail  the  corridor  doors  were 
not  closed  by  the  fastening  mechanism  de- 
scribed in  the  patent,  but,  when  closed  by 
the  prisoners  or  the  turnkey,  were   locked 
by   bolts   moved  by   rock-shafts  extending 
from  the  outer  apartment,  through  the  wall, 
into  the  jail  proper  and  to  the  corridor  doors ; 
that  there  was  nothing  new  in  a  rock-shaft 
applied  to  the  purpose  of  transmitting  mo- 
tion to  bolts  or  to  other  like  uses ;  that  it 
was  the  equivalent  of  an  endless  chain  or 
any  other  well-known  device  for  transmitting 
motion,  and  was  very  old ;  that  the  operation 
and  effect  of  the  rock-shaft  and  handle  or       rAn&i 
lever  that  moved  it  and  the  bolts  that  it       *•         J 
moved,  in  connection  with  the  corridor  doors 
thereby  locked  and  unlocked,  were  precisely 
the  same  with  or  without  a  wall  or  grating 
interposed  between  the  handle  or  lever  and 
the  door  locked ;  that  the  operation  and  effect 
of  the  arrangement  of  the  lever  (6),  bar  (o) 
and  bolts  or  lugs  S,  as  described  in  the  pat- 
ent, were  precisely  the  same,  whether  the 
lever  was  operated  through  a  wall  or  grating 
or  not ;  that  mechanically  tiie  diect  was  pre- 
cisely the  same  with  or  without  the  grating, 
so  far  as  fastening  and  unfastening  the  doors 
was  concerned ;  that  the  only  difference  waa 
In  the  effect  of  the  grating  to  protect  the 
Jailer  and  gUard  against  escapes ;  that  every 
separate  element  of  the  combination  of  claink 
4  was  old,  the  levers,  the  bars,  the  bolts  or 
lugs  and  the  grating ;  that  levers  had  been 
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used  long  before  the  patent  to  moYe  a  long 
bar  and  thereby  moYe  oolts,  lugs  or  the  like 
At  a  distance,  and  lo  had  similar  devices 
passing  through  a  wall  to  open  and  close 
window-shutters  and  the  like,  but  that  the 
particular  combination,  adapted  to  interpose 
protection  between  the  person  operating  the 
oevioe  and  persons  on  toe  other  side  of  the 
wall  or  mting,  was  new ;  that  the  grating 
had  nothing  to  do  directlj  with  locking  or 
unlocking  the  doors,  but  afforded  protection 
to  the  operator  while  so  doing ;  that  all  the 
•elements  of  claim  8  of  the  patent  were  old ; 
and  that  it  was  onl  j  the  particular  combina- 
tion applied  to  the  purpose  indicated  that 
was  new. 

As  the  angle  door  was  an  old  oontriTanoe, 
It  is  manifest  that  the  combination  of  it 
with  the  safe  lock  or  bolt  I,  claimed  in  claim 
1,  was  not  new  or  patentable.  As  the  wit- 
ness Moulton  says,  locks  and  bolts  upon  doors 
are  old,  and  to  put  a  lock  or  bolt  upon  an 
angle  door  would  not  be  iuTention.  Nor  is 
the  combination  of  an  angle  door  with  a 
lock  of  any  kind  a  patentable  invention, 
•even  though  the  particular  lock  had  not  be- 
fore been  put  upon  an  anele  door.  Moreover, 
the  combination  claimed  in  claim  1  is  one  of 
the  angle  door  with  the  particular  loc^  or 
bolt  I,  that  is,  such  lock  or  bolt  as  an  inte- 
gral part  of  the  safe  or  box  J,  with  its  drum 
(p)  and  connections,  in  which  view  the  ap- 
paratus in  the  defendant's  jail  does  not  in- 
iringe  claim  1. 

As  to  the  patentability  of  claims  8  and  4, 
the  feature  which  it  is  alleged  makes  both 
(406]  of  them  patentable  is  the  interposition  of  a 
barrier  between  the  jailer  and  the  prisoners. 
In  claim  8,  the  sliding  doors  are  opened  and 
closed,  while  the  aneTe  door  is  still  locked. 
In  claim  4,  the  cell  doors  are  fastened  by 
means  of  the  bolts  or  lugs  8,  during  the 
time  the  grated  doors  in  the  corridor  are  se- 
curely closed.  In  view  of  the  evidence,  it 
Is  clear  that  the  devices  covered  by  claims  8 
and  4,  as  mechanical  devices,  existed  before, 
having  the  same  mechanical  elements  and  the 
same  mechanical  operation  and  effect.  The 
whole  combination  was  the  same,  so  far  as 
it  was  a  mechanical  or  patentable  combina- 
tion, namely,  a  lever,  a  oar  passing  through 
an  interposed  barrier,  a  lever  or  its  mechan- 
ical equivalent  at  the  other  end,  and  some- 
thing to  be  moved  by  the  motion  thus  trans- 
mitted throuffh  the  barrier.  The  patentee 
merely  used  tne  same  devices  which  had  be- 
fore tfeen  used  by  other  persons,  between  one 
side  of  an  interposed  barrier  and  the  other, 
with  the  same  mechanical  effect.  His  motive 
was,  and  his  use  of  the  device  was,  to  pro- 
tect the  jailer,  by  a  sufficient  barrier,  m>m 
being  injured  by  the  prisoners ;  but  neither 
the  motive  nor  the  strength  of  the  barrier 
«an  enter  as  an  element  into  the  question. 
The  case  is  one  merely  of  a  double  use.  The 
mechanism  was  old  in  its  use  to  move  a  door 
or  a  gate  at  a  distance,  and  the  mechanical 
operation  of  the  device  was  the  same, 
whether  the  mechanism  passed  through  a 
•olid  iron  barrier,  or  a  grated  iron  barrier, 
or  a  barrier  of  another  material,  or  through 
no  barrier  at  all.  Mr.  Moulton  testifies  t£kt 
the  mechanical  efleoi  is  precisely  the  same 
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with  or  without  the  grating,  to  far  as  fasten- 
ing and  unfastening  the  doors  is  concerned, 
the  only  difference  being  in  the  effect  of  the 
grating  to  protect  the  jailer  and  guard  against 
escapes.  Tudeer  v.  Spalding,  80  U.  S.  18 
Wall.  468  [20:  51^;  The  Cam^PUinUr  PM- 
efU,  00  U.  8.  28  Wall.  181,  282  [23:  191, 
178]  ;  Brown  v.  Piper,  01  U.  8.  87  [28:  2001 ; 
Dunbar  v.  Meyen,  04  U.  8.  187  [24:  84]  ; 
VtnUm  V.  BamMm,  104  U.  8.  485,  401  [26 : 
807,  Om  ;  Heald  v.  Biee,  Id.  787,  754  [010, 
016]  :  mUl  V.  Macneale,  107  U.  8.  00  [27 : 
867]  ;  Thampem  v.  Baistelier,  114  U.  6.  1  [20 : 
76]  ;  Stephenson  t.  Brooklyn  0,  T.  R,  Co.  Id. 
140  [58]  ;  Aron  v.  Manhattan  R.  Co.  182  U. 
8.  84  [88 :  272]  ;  WaUtm  v.  OindnnaU,  I. 
St.  L.  it  a  R.  Co.  Id.  161  [205J  ;  UiU  v.  [MV] 
WooeUr,  Id.  608  r5021 ;  BuH  v.  Boory,  188 
U.  8.  840  [88 :  647]  ;  St.  Germain  v.  Brune- 
mek,  185  U.  8.  22^7  £84:  122]. 

As  the  mechanical  operation  and  effect  of 
the  patented  devices  are  the  same  whether 
there  be  a  grating  or  other  barrier  or  not, 
there  is  no  patentable  combination  between 
the  devices  and  the  grating.  The  grating 
performs  no  mechanical  function  and  has  no 
me^anical  effect.  The  case  is  one  of  mere 
sggregation.  Pickering  v.  MeOuUaugh,  104 
U!  8.  810,  818  [26:  740,  752]  ;  DoxU)U' Panted 
Tack  Co.  V.  Two  Biten.  Mfg.  Co.  100  U.  S. 
117  [27:  877]  ;  Stepheneon  v.  Brooklyn  C.  T. 
B.  Co.  114  U.  8.  140  [20:  58] :  Hendy  v. 
QoUlen  State  S  M.  I.  Worke,  127  U.  8.  870 
[82 :  207]  ;  Aron  v.  Manhattan  R.  Co.  182 
U.  8.  84  [88:  272]. 

This  patent  was  granted  under  the  Act  of 
July  4,  1886,  chap.  857,  the  sixth  section 
of  which  (5  8tat.  110)  provides  for  the  grant- 
ing of  a  patent  for  ''any  new  and  useful  art, 
machine,  manufacture  or  composition  of 
matter,  or  any  new  and  useful  improvement 
in  any  art,  machine,  manufacture  or  compo 
sition  of  matter. "  It  was  not  granted  for  an 
art  or  process,  that  is,  "an  act  or  series  of 
acts  performed  upon  the  subject  matter  t< 
be  transformed  and  reduced  to  a  different 
state  or  thing.*  Cochrane  v  j)eener,  04  U. 
8.  780,  788  [24 :  180,  141]  So  far  as  thi 
grating  is  sought  to  be  made  an  element  ii. 
uie  combinations  of  claims  8  and  4,  it  is  not 
an  element  of  the  mechanism.  It  is  no  part 
of  tiie  machine,  and  has  no  effect  upon  its 
operation.  Nor  is  the  apparatus  a  manufact- 
ure or  a  composition  of  matter.  In  the  pat- 
ent, Uie  invention  is  called  one  of  an  "  im- 
provement in  the  construction  of  prisons,* 
and  in  the  specification  it  is  called  an  in 
vention  of  "  improvements  in  the  construction 
and  operation  of  prisons."  In  Jacobew.  Baker, 
74  U.  8.  7  Wan.  205  [10:  200],  suit  was 
brought  on  four  patents  for  "  improvements 
in  the  construction  of  prisons.*  One  was 
for  a  secret  passage  or  giuurd -chamber  aroit^ 
the  outside  of  an  iron-plate  iail,  and  be- 
tween the  Iail  and  the  surrounding  inclosure, 
constructea  for  the  purpose  of  aflowing  the 
keeper  to  oversee  and  overtiear  the  prisoners 
witnout  their  being  conscious  of  his  pres- 
ence. Another  was  for  improved  iron  walls 
for  iron-plate  iails.  Another  was  for  an  im-  [408] 
provement  In  Joining  the  metal  plates.  An- 
other was  for  arranging  iron-plate  cells  hi 
Jails.    This  court  held  that  an  improvement 
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in  Uie  -oonstruction  of  t  Jail  did  not  oome 
imder  the  denomination  of  a  machine,  or  a 
nianufacture,  or  a  compoeition  of  matter; 
and  that  it  was  doubtful  whether  it  could  be 
(Massed  as  an  art  But,  howeTer  this  may 
be,  the  grating,  in  the  present  case,  cannot 
be  consideifd  as  a  part  of  a  patentable  me- 
chanical combination.  Brown  ▼.  Dain$,  116 
U.  8.  287.  249  [20:  650,  668],  and  cases 
theie  cited;  Fornorook  ▼.  Boat,  127  U..  8. 
176.  181  [82:  07.  00]. 

The  jmgmmU  ii  roMrted,  and  the  eaee  U 
remanded  to  the  OireuiU  Oowrt,  with  a  direetion 
to  grant  a  new  trial. 


Bn8BIiL   TRIMMER   COMPANY  BT  al., 

Appti,, 

«. 

FRANK  M.  8TEYBN8  n  ai.. 

(See  8.  a  Be]>orter*l  ed.  4flM8&.) 

Patent  for  trimming  boot  and  ehoe  eoiee,  invalid 
— combination  qf  old  demente — original 
thaughl— improvement  in  degree, 

L  The  patent  No.  2884X0,  iSBued  to  Orcutt,  IfSroh 
1«  1881,  for  improyementB  in  rotary  oatten  for 
trtmmlngr  the  edges  of  b<x>tand  shoe  KdeSihas  no 
patentable  novelty. 

2.  A  combination  of  old  elements,  such  as  are 
found  in  said  patent,  does  not  constitute  a  patent- 
able invention* 

8.  OrcnttVi  patent  shoirs  gnat  Indnstiy  in>cqa!r- 
iDg  knowledge  of  what  otbeis  had  done,  good 
judgment  in  selecting  and  combining  the  same 
and  mechanical  skill;  but  it  presents  no  discover- 
able trace  of  the  exercise  of  original  thought. 

4.  An  improvement  in  degree  only  upon  eariler 
patents,  designed  to  aocompllsh  the  same  object, 
is  not  patentable. 

[No.  71.] 

ArguedNo9,Vt,lS,1890.  I>eeidedDee.lS,1890, 

APPBAL  from  a  decree  of  the  Circuit  Goort 
of  the  United  States  for  the  District  of 
Massacbusetts,  dismissing  a  suit  for  the  in- 
fringement of  letters-patent    Affirmed, 
Tne  facts  are  stated  in  the  opinion. 
Mr,  J«  E.  Mayii»dier»  for  appellants: 
Orcntt  is  the  first  to  produce  a  rotary  cotter, 
each  blade  of  which  has  a  flat  front  face,  in 
connection  with  a  top  surface  having  the  rand 
lip  and  bed  of  the  band  plane,  the  top  surface 
of  each  blade  being  the  guard  for  the  succeed- 
ing blade. 

VOTM.— For  what  patenU  are  granUd;  when  tfe- 
dared  void.   See  fiots  to  Bvans  v.  Baton,  4;  488. 

A$  to  paUntabilUy  of  inceniicms,  see  noUe  to 
Thompson  v.  BoisseUer,  80:  76;  Goming  T.  Burden, 
14:  688. 

A8  to  abandonment  (tf  ineentiofi,  see  note  to  Peo- 
oock  V.  Dialogue,  7: 887. 

A»  to  dUtlnetion  between  fnventfotw  of  meehamlem^ 
artiek»orprodueta,andproeei9ee:whon  latter  pat' 
tnUd.-^ee  note  to  Coning  y.  Burden,  14:  688. 

IneHtding  proeen  and  product  Inaame  vatent;  aep- 
otatepatentB  therefor.  See  noCs  to  Bvans  v.  Baton, 

1*488. 

What  re^leeue  may  eover,  Hee  note  to  0*Beilly  v. 
If  oiBe,  14:  aOL 

ts;  r.  .s. 


Smithy.  QoodyearD.  F.  09.08X7.8.486(98: 
062);  (hlgaU  ▼.  We&tam  XT,  Tdeg,  Oo.  16 
Blatchf .  866;  Is  Boy  y.  Tatham,tA  U.  8. 14 
How.  166  (14:  867),  68  U.  8.  82  How.  182  (16: 
866);  Parke  y.  Booth,  102  U.  8.  96  (26:  64). 

Orcntt's  invention  is  not  the  case  of  the  a^ 
plication  of  an  old  machine  to  a  similar  or  an- 
aloffons  subject,  with  no  change. 

Penneylvania  B,  Oo.  y.  LoeomatiDe  Bngina 
8.  T.  Co.  110  U.  8.  488  (28:  228). 

Mr,  T.  W*  Porter,  for  appeUees: 

The  patent  is  void  because  it  is  for  an  Inven- 
tion other  than  that  applied  for  or  sworn  to. 

BagUton  Mfg,  Co,  v.  WeMt  B,  d  C.  Mfg,  Oa. 
Ill  U.  8.  400  (28:  408). 

Cases  cited  upon  question  of  dedication: 

BiU  V.  (kmr.  qfPatenU,  88  Pat  Off.  Oaz. 
767;  MiOer  ▼.  Bridgeport  Brass  Ce.  104  U.  a 
860  (26:  788);  CampbeU  y.  James,  Id.  866(786;; 
MaUhevDs  v.  FUnoer,  88  Pat.  Off.  (3az.  887;  8uf^ 
folk  Mfg,  Co,  y.  Hoyden,  70  U.  8.  8  Wall.  816 
(18:  7^;  Morris  v.  Huntington,  1  Paine.  848; 
Chicago  ^N.  W,  R  Co.  y,  Sayles,91U,B,  664 
(24:  1068).  16  Pat.  OIL  Chiz.  248;  James  y. 
CampbeU,  104  U.  8.  882  (26:  706),  21  Pat.  Off. 
,(}az.  887;  MaJin  v.  Hdirwaad,  112  U.  8. 864(28: 
666). 

Oases  dted  in  support  of  denial  of  novelty  in 
complainants*  cutter: 

Tucker  v.  /guiding,  6  Fish.  Pat  Cas.  280, 
80  U.  8.  18  WaU.  468  (20:  616),  1  Pat.  Off. 
Ckiz.  144;  Brown  y.  Piper,  01  U.  8. 87  (28: 200), 
10  Pat  Off.  Qaa.  417;  ColHns  Oo,  y.  Coes,  28 
Pat  Off.  Cka.  1010;  Pennsylffania  B.  Oo,  y. 
LoeomoHte  Engine  8.  T.  Oo,  110  U.  8.  400  (28: 
2SS2);&ephensony, Brooklyn 0,  T,B,Co,SlFAi. 
Off.  Qaz.  268;  Vinton  y,  Hamilton,  104  U.  8. 
486  (26:  807);  Morris  y.  McMiUin,  112  U.  8. 
244  (28:  702);  Blake  y.  San  Frandsoo,  81  Pat 
Off.  Gaa.  880;  Hailes  y,  VanWormer,  87  U.  a 
20  Wall.  868  (22:  241);  Phillips  y,  Detroit,  111 
U.  8.  604  (2S:  m);  Thompson  v.  Boisselier,  81 
Pat  Off.  Gaz.  877;  Brady  ▼.  Atlantic  Works, 
107  U.  8. 102  (27:  488),  28  Pat  Off.  Q^z,  1888; 
Bawson  y.  Grand  8t,  B,  Co,  107  U.  8.  640  (27: 
676);  Bmith  y.  Nichols,  88  D.  8.  21  Wall.  112 
(22:  666);  Gardner  v.  ^m,  118  U.  8. 198  (80: 
164):  Millar  y.  Force,  116  U.  8.  22  (20:  662); 
Beekendarfer  y,  Faber,  02  (J.  8.  847  (28:  710); 
Pickering  v.  MeOuUough,  104  U.  8.  810  (26: 
748);  mcUd  v.  Bice,  Id.  787  (910). 

Mr,  Justice  Lamar  delivered  the  opinion 
of  the  court : 

This  was  a  suit  in  equity,  brought  by  the 
Busell  Trimmer  Oompanv,  a  New  Hamp- 
shire corporation,  and  William  D.  Orcutt 
against  frank  M.  Stevens,  Henry  B.  Cun- 
ningham and  8amuel  N.  Gorthell,  for  the 
alleged  infringement  of  letters-patent  No. 
288,808,  issued  to  Orcutt,  March  1,  1881, 
upon  an  application  filed  January  6,  1879, 
for  "  improvements  in  rotary  cutters,  for  trim- 
ming the  edges  of  boot  and  shoe  solea." 

The  bill,  filed  May  9,  1884,  alleged  the 
issue  of  said  letters-patent  to  Orcutt,  and 
the  granting  of  an  exclusive  license  to  the 
Buseil'  Trimmer  Company  to  manufacture 
and  sell  the  invention  described  therein,  and 
set  out,  with  considerable  detail,  the  value, 
importance  and  novelty  <rf  *^  pat^ted  in- 
vention. ^  ,^    .     _-. 

It  then  alleged  that,  aa  the  result  of  a  suit 
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in  eqaitf  broagbt  In  the  court  below  in  Jan- 
uary, 1882,  bj  these  complainants  against  the 
Corthell  Manufacturing  Company,  for  in- 
fringements of  the  aforesaid  letters-patent, 
such  proceedings  were  had  that  a  consent 
decree  was  entered  in  complainants*  favor, 
the  following  resolution  of  the  stockholders 
of  the  defendant  in  that  suit  having  been 
passed  as  a  part  of  such  compromise : 

*^IU9olf)6d,  That  in  the  acceptanoe  of  the 
offer  this  day  tendered  to  us  by  the  Busell 
Trimmer  Company  it  is  done  with  the  ex- 
press understanding  by  all  the  parties  thereto 
that  it  is  mutually  entered  into  for  the  pur- 
pose of  consolidating  he  several  Interests  of 
the  two  companies,  and  to  that  end  none  of 
the  parties  in  their  corporate  capacity  or  as 
individuals  will  directly  or  indirectly  enter 
into  the  manufacture  of  trinmiing  machines 
or  cutters  for  the  sole  ed^re  of  boots  and 
shoes,  except  in  connection  with  and  for  the 
benefit  of  the  two  companies  as  consolidated. " 

It  further  alleged  that  the  defendants  were, 
at  that  time,  stockholders  in  the  Corthell 
Manufacturing  Company,  and  acquiesced  in* 
such  resolution ;  that  they  were  afterwards 
employed  by  the  complainant,  the  Busell 
Trimmer  Company,  in  various  capacities, 
until  within  about  a  year  previous  to  Uie 
commencement  of  this  suit;  that  while  so 
employed,  the  defendants  Stevens  and  Cun- 
ningham secretly  sold  small  cutters  manu- 
factured with  complainants'  tools,  which 
were  facsimiles  of  those  manufactured  by 
complainants ;  and  that,  after  they  left  com- 
plainants' employ,  the  defendants  associated 
themselves  together  to  manufacture,  and  con- 
tinued to  manufacture  and  sell,  cutters  em- 
bracing complainants'  invention,  in  viola- 
tion of  complainants'  rlffhte  under  the  patent, 
and  to  their  damage  $20,000. 

The  bill  prayed  for  an  injunction,  an  ac- 
counting and  damages,  and  for  other  and 
further  relief.  ^ 

The  answer  made  no  reference  to  the  con- 
sent decree  and  compromise  between  the 
Busell  Trimmer  Company  and  the  Corthell 
Manufacturing  Company,  referred  to  in  the 
bill,  but  set  up,  as  defenses,  (1)  the  Invalid- 
ity of  the  patent,  because  the  thing  alleged 
lo  have  been  patented  had  been  in  long  use 
previous  to  that  time,  and  was  not  useful ; 
(2)  the  insufficiency  of  the  specification  and 
drawings  of  the  patent  to  enable  one  skilled 
in  the  art  to  which  It  pertained  to  construct 
the  article  for  which  the  patent  was  claimed ; 
(8)  the  want  of  novels  in  the  alleged  in- 
vention ;  (4)  the  long-continued  use  oi  rotary 
cutters  embodying  the  same  principles  as 
were  contained  in  the  alleged  invention,  by 
various  persons  and  firms  engaged  in  the 
manufacture  of  boots  and  shoes,  in  various 
parte  of  the  United  Stetes ;  and  (5)  that  Or- 
cutt'sprior  patent  No.  212,971,  dated  March 
4,  1879,  showed  and  described  all  that  was 
claimed  in  the  patent  in  suit,  and  that  from 
the  date  of  that  patent  to  January,  1881,  Or- 
cutt  made  no  claim  to  the  subject  matter  of 
the  later  patent,  thu4  abandoning  such  in- 
vention to  the  public,  by  reason  whereof  the 
patent  in  suit  was  void. 

Replication  was  filed,  issue  was  Joined, 


proofs  were  teken  and  on  the  14th  of  Sep- 
tember, 1886,  a  final  decree  was  entered  by 
the  circuit  court,  held  bv  Mr.  Justice  Qray 
and  Judge  Colt,  dismissing  the  bill,  from 
which  decree  complainante  appealed  to  this 
court.  The  opinion  of  the  circuit  court,  de- 
livered by  Judge  Colt,  is  found  in  28  Fed. 
Rep.  575. 

The  specification,  claims  and  drawings  of 
the  patent  in  suit  are  as  follows . 

**  My  invention  relates  to  that  class  of  rotary 
cutters,  consisting  of  a  series  of  cutting 
blades  arranged  aSont  a  common  hub,  and  it 
consisto  in  certain  peculiarities  of  construc- 
tion of  the  blades,  more  fully  described  be- 
low. 

**  Figure  1  is  a  perspective  view  of  one 
form  of  rotary  cutter  embodying  my  inven- 
tion. Figures  2  and  8  are  perspective  views 
(enlarged  for  greater  clearness)  of  the  upper 
portion  of  one  of  the  blades.  Figure  4  is  a 
cross-section  enlarged,  illustrating  my  im- 
proved cutter  as  UMd. 

''The  blades  d  of  my  improved  cutter  have 
a  flat  front  face,  a,  a  flat  rear  face,  b,  and  a 
top  surface,  e,  A  number  of  ridges,  1  2. 
extend  across  this  top  surface  or  circum- 
ferentially  of  the  cutter,  making  what  is 
called  a  ^molded'  or  'fancy'  surface,  which 
is  Uie  converse  of  the  sole  edge  desired,  every 
ridge,  2  2,  making  a  corresponding  depression 
in  the  sole  edge,  the  ridge  1  at  the  side  of 
the  cutter,  ana  when  in  use  next  the  rand 
guide  takes  out  the  rand  or  welt. 

"The  main  feature  of  my  invention  cun- 
siste  in  the  blade  thus  formed,  with  a  flat 
front  face  and  a  molded  or  fancy  top  surface 
the  converse  of  the  sole  edge,  and  having 
the  ridge  1  or  the  ridges  2  2.  either  or  both, 
extending  across  ito  top  surface — that  is,  ex- 
tending irom  front  to  back,  as  shown  in  the 
drawings — my  improved  cutter  having  a  se- 
ries of  such  blades,  the  cutting  edges  of  each 
blade  extending  to  one  side  of  the  cutter  to 
adapt  it  for  use  on  the  edge  of  Uie  sole  next 
the  upper,  and  each  cutting  edge  having  the 
same  relation  with  the  axis  as  all  the  others. 
Each  blade  d  is  shown  in  this  instance  as  a 
distinct  piece  secured  to  a  hub,  d',  substen- 
tiallv  as  in  the  United  Stetes  patent  Ko. 
82,402  to  Harrington,  dated  September  22, 
1868.  My  invention,  however,  does  not  relate 
to  the  mode  or  process  of  manufacture,  but 
to  the  article  of  manufacture,  and  the  blades 
and  hub  may  be  in  one  piece  and  constructed 
by  any  suiteble  mode  or  process  too  well 
known  to  need  description,  and  I  disclaim 
as  any  part  of  my  invention  both  the  cutters 
and  l)otn  the  modes  of  manufacture  described 
in  the  patent  to  Harrington  above  named  and 
in  the  patent  to  Brown,  No.  45,294,  dated 
November  29,  1854. 

"The  flat  front  faces  a  of  the  blades  ate 
not  radial,  but  are  so  inclined  as  to  maka 
each  blade  slightly  hooking,  and  thereby 
form  a  knife  edge  at  the  intersection  of  tbs 
flat  front  face  with  the  top  surface  e  and  itr 
ridges,  12  2.  This  is  very  desirable,  for  if 
the  front  faces  a  be  not  so  inclined  the  tool 
will  be  a  scraper  rather  than  a  rotair  cotter. 

"The  blades  are  made  quite  thick  from 
front  to  rear,  so  that  they  may  be  ground 
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back  »3  they  become  dull.    Mid  tbej 
fTound  only  on  their  front  fscea  a,  thaic  bees 
DelDgalwayinuiDtalnedat  Bubetsntlol^tbe 


„  _     _^_ tlallyttie 

e  pitch,    liie  grindlns  Ib  done  with  ■ 

grindinff  nirfftce  (the  flat  side  of  a  small 

«Diery  nheel),  and  does  not  alter  at  alljhe 


ahapfl  of  the  cuttlnK  edge  of  the  blades.  The 
topi  e  sad  rldgee  18  3  are  Inclined  rearward, 
to  give  the  necessary  olearanc«,  as  will  be 
well  underilood. 

'  I  am  aware  of  the  patent  No.  307, 
Corthell,  but  la  that  catter  each  blade  is  flat 
on  top,  and  Ics  front  face  la  molded,  the  cut- 
ting edice  being  formed  by  the  interBectlon 
of  the  flat  top  and  molded  front  face,  and 
the  rtdse  corresponding  to  the  ridge  1  of  my 
<:utter  Is  across  the  front  face  of  the  blade, 
or  nearly  radial.  Instead  of  across  the  top  ( 
of  the  blade,  or  nearly  circumferential,  at 
In  my  cutter,  Theaame  is  true  of  the  ridges 
corrttsponding  to  the  rldgea  3  of  my  cutler. 
When  the  riiga  1  Is  at  one  side  of  the  front 
face,  as  In  Oorthell'a  cutter,  the  height  of 
the  projection  abore  lie  base  Is  limited  by 
the  DeoMsary  cloeeiiess  together  of  the  blades. 
•  aa,  Moreorer,  the  depth  of  cut  la  always  less 
■"•oj  than  the  height  of  the  projection.  The  main 
object  of  my  InTentloo  la  to  provide  a  sole- 
edge  cutter.  In  which  the  depth  of  cut  is 
the  same  as  the  height  of  the  proJecttoD 
and  In  which  the  height  of  the  projection 
ia  not  limited  by  the  closeness  togeOier  of 
the  blades.  I  am  alio  aware  of  the  patents 
to  Brown  ami  Harrington,  abOTe  mentioned. 
but  both  thoee  cutters  are  wholly  unauited 
tor  trlmmlug  sole  edges,  and  both  lack  the 
Tidge  1  at  one  side  of  the  top  surface  of  the 
"'"a*  JO'  taking  oot  the  rand,  and  also  lack 
toe  ridges  2  2  for  beadinir  the  sole  edge.  I 
diaclaim.  thorefore,-  all  that  Is  shown  In 
"  irSi?*  *''"  »lx"ei»med  patents. 
^  What  I  claim  aa  my  tDvention  le: 
I-   A    rotary   cutter   for    trimmlnjt    sole 

wi?^fl«  *,  ^'^^Z"  **  •"  *'''<*  »"  provided 
with  flat  front  facea  a,  and  hST*  *ieir  outer 
or  peripheral  ends  e  molded  Umragbout  to  a 
r*Mi  S^«"t."^»iP*'',"'"  «»"««  of  tie  desired 
f***'  !r?J5f.i,!°  **  K'''^  ^  ">«  *»'«  edge,  and 
^"^"y, eccentric  to  the  axis  of  tHe  cutter 
""JMuitiaiiy  aa  described.  ' 

^^  TL  """^f?  ™""  '"'  trimming  sole 
*^S^  *!>"  '»'»d=«  "*  o*  which  are  ea^  pro- 
'<d*djjith  a  flat  front  face,  a.  and  a  sUgttiy 
eccenttlc  cutter  or  peripheial  end,  o,  having 
formed  thereon  the  end  ridges  1  and  2  ex- 
le^lng  circumferential  ly  across  said  face 
»^™»QMally  as  and^  for  the  purposes  de- 

The  circuit  court  held  that  the  patentabll- 
ItT  of  the  Invention  was  to  be  detennlned 
by  refureoce  to  two  classes  of  prior  tools, 
u&mely,  the  old  hand  tool  or  plane,  and  the 
Brown  gear  cutter,  patented  in  I8M,  and 
found,  npon  a  comparison  between  the  varl- 
ou<  forma  of  the  Brown  gear  cutter  and  the 
Orcatt  cutter,  that  there  was  no  aubstantial 
difference  between  them,  except  as  to  the 
shape  of  the  top  surface  of  the  blades  that 
were  used  to  cut  the  form  or  outline  of  the 
path  or  figure  in  the  material  operated  upon ; 
that  the  form  of  the  cutting  teeth  In  the 
Orcntt  patent  was  substantially  the  ssme  aa 
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cutt  patent,  In  connection  with   the  raiid 

Side,  claimed  by  him  to  perform  a  different 
action  from  the  rand  lip  of  the  old  hand 
plane,  was  not  aufflcient  to  sustain  the  pat- 
ent, because  both  the  rota^  rand  knife  and 
the  land  guide  were  found  in  prior  devioea; 
and  that  the  substance  of  Orcutt's  improve- 
ments lay  in  the  application  of  the  well- 
known  form  of  blaof  to  a  Brown  milling 
cutter,  for  the  purpose  at  trlmminK  tbe 
edges  of  boot  and  shoe  soles,  which  waa 
merely  a  case  of  double  use,  and  was  there- 
fore not  patentable. 

The  errors  assigned  are,  that  'the  court 
erred  (1)  in  boidinx  that  the  application  of 
a  well-known  form  of  blade,  used  in  the  old 
hand  tool  for  trimming  sole  edges,  to  a  metal 
milling  cutter,  alao  old  and  well  known, 
for  the  purpose  of  producing  a  rotair  cutter 
for  trlmmlDg  sole  edges,  is  a  case  at  double 
use,  and  not  patentable:  (3)  in  holding  that. 
In  view  of  the  state  of  the  art,  there  was  no 
invention  lathe  Orcutt  cutter;  and  (8)  in 
holding  that,  in  *iew  of  the  two  classes  of 
prior  tools  referred  to,  taken  ia  oonaectlon 
with  a  third  class  of  old  devices,  in  which 
both  the  rotary  rand  knife  and  the  rotary 
rand  guide  were  found,  the  patent  could  not 
be  sustained. 

It  ia  hardly  necessary  to  discuss  these  a»- 
aignineota    wC    error    teriatim.     It    will    be 


ifflelent,  perhaps,  to  refer  to  soiim  of  the 

essential  festurea  of  the  patent  in  suit  which 

clalmed.to  constitute  elemenla  df  loven- 
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We  have  examined  the  evidence  in  the  case 
Tory  carefully.  That  of  appellants'  princi- 
wkl  expert  witnesses,  John  A.  Coleman, 
Frederick  W.  Cot  and  O.  L.  Noble,  was  un- 
usually clear  ana  intelligent,  and  was  given 
very  ingeniously  in  support  of  the  theory  of 
the  appellants'  case ;  but  we  think  that  even 
their  testimony,  when  subjected  to  the  anal- 
ysis of  cross-examination,  contains  retrac- 
tions and  admissions  fatal  to  the  validity  of 
Orcutt's  patent,  as  containing  a  patentable 
novelty. 

We  are  clearly  of  opinion  that  the  circuit 
court  was  correct  In  its  construction  of  this 
patent.  In  this  connection,  the  state  of  the 
art  when  the  application  for  the  patent  was 
made  must  be  taken  into  consideration.  The 
old  hand  plane  or  tool  for  trimming  the 
edges  of  boot  and  shoe  soles  had  been  in 
existence  for  a  long  time ;  but,  while  it  ac- 
complished the  purposes  for  which  it  was 
designed,  it  was  found  to  operate  too  slowly 
to  meet  the  demands  of  the  business.  Ac- 
cordingly, various  attempts  had  been  made 
to  perform  the  work  done  by  the  old  hand 
tool  with  rotary  cutters  operated  by  ma- 
chinerv.  A  number  of  patents  were  issued 
to  various  persons,  named  in  the  record,  for 
various  forms  of  such  devices,  long  before 
the  date  of  Orcutt's  application.  We  were 
furnished  on  the  argument  with  specifica- 
tions and  drawing  of  many  of  such  pat- 
ents,— some  English,  but  mostly  Ameri- 
can,— running  back  as  early  as  1855,  when 
an  English  patent  was  issued  to  one  Molidre, 
for  what  was  known  as  a  burr  cutter,  used 
to  cut  only  the  bed  or  main  body  of  the  boot 
or  shoe  sole.  It  is  not  deemed  necessary  to 
refer  to  all  of  the  various  patents  issued 
from  that  time  up  to  the  date  of  Orcutt's 

gatent.  All  of  them  may  be  said  to  have 
ad  but  one  object,  vis.,  the  performance  of 
the  work  formerlv  done  only  by  the  old  hand 
tool ;  and  were  improvements,  more  or  less 
new  and  useful,  in  the  leather  art.  An  ex- 
amination of  them  discloses  the  faot  that,  to 
a  greater  or  less  degree,  each  was  an  im- 

f»rovement  on  its  predecessors,  and  was,  in 
ike  manner.  Improved  upon  by  those  that 
followed,  in  the  order  of  time.  The  opera- 
tions of  those  rotarv  cutters  did  not  entirely 
supersede  the  use  of  the  old  hand  tool,  or  the 
embodiment  of  the  principles  of  that  tool 
in  an  automatic  machine  which  imitated  the 
movements  of  that  plane  or  tool  when  at 
work.  A  number  of  patents,  it  appears,  were 
issued  ioT  such  machines. 

The  precise  features,  or  combination  of 
features,  which,  it  is  claimed,  constituted 
Orcutt's  allesed  invention,  are  thus  stated 
by  appellantr  counsel :  "There  Is  nothing 
whatever  in  the  state  of  the  art  of  trimming 
or  of  burnishing  sole  edges  tending  to  show 
any  rotary  cutter,  priw  to  Orcutt's,  made  up 
of  a  number  ol  blades,  each  having  a  rand 
lip  and  bed  (or  a  bed,  or  bed  guard,  or  chan- 
nel guard  in  connection  with  a  rand  lip  and 
bed),  each  with  a  flat  front  face;  and  each 
blade  the  guard  for  the  cutting  edge  of  the 
succeeding  blade.* 

We  do  not  think  that  this  statement  is  sus- 
tained hf  tke  testimonr  of  the  appellants' 
own  witnesses,  sven  putting  out  ox  view  all 


the  evidence  controverting  it,  given  by  do- 
fendants*  numerous  expert  witnesses,   con- 
sistin^  of  manufacturers,  dealere  in  shoes, 
experienced  and  skillful   operatore  and  ma- 
chinists  in  making  shoes,  trimmings,  soles 
and  all  branches  of  the  leather  art.     A  rotarr 
cutter  in  the  metal  art,  called  the  Brown  h 
Sharpe  metal  cutter,  had  been  well  known 
and  in  general  and  constant  use  seventeen 
years  before  the  date  of  the  Oreutt  patent. 
The  counsel  for  appellants  admits  that  that 
rotary  cutter  **  bem  a  close  resemblance  to 
Oreutt's  sole-edge  cutter.    .    .    .    It  is  made 
up  of  a  number  of  blades,  eadi  having  a 
flat  front  face,  and  a  molded  top  surface,  the 
converse  of  the  surface  to  be  milled ;  and 
moreover,  each  tooth  has  the  proper  clear- 
ance, so  that,  if  one  of  the  Brown  A  Sharpe 
metal  cutters  and  one  of  the  Oreutt  cuttera 
be  compared,  when  not  in  use,  say,  one  held 
in  the  left  hand,  the  other  in  the  right,  there 
is  a  marked  likeness  between  them ;  in  fiM^ 
no  substantial   difference,  except   that  one 
lacks  and  the  other  has  a  rand  Up,  bed, "  etc 
Similar  admissions  by  Oreutt  himself,  and 
by  Noble,  the  manager  of  his  (Orcutt's)  com- 
pany, leave  no  doubt  upon  our  minds  that 
the  principles  of  construction  and  opeiation 
of  the  Brown  cutter  are  substantially  iden- 
tical with  those  of  most,  if  not  all,  of  tha 
rotary  leather  cutters.    The  appellants'  coun- 
sel, as  we  have  seen,  says  that  the  only  ex- 
ception to  the  marked  likeness  between  the 
Brown  cutter  and  that  of  Oreutt  is,  that  *'one 
lacks  and  the  other  has  a  rand  lip,  bed,* eta 
With  regard  to  this  exception,  so  asserted, 
Coleman,  the  expert  witness  on  whom  the 
appellants  mainly  rely,  testifies  as  follows : 
*^0,  You   have  spoken    of   Oreutt's  cutter 
being  adapted  to  trim  at  the  same  time  the 
rand,  the  bed  and  the  guard  of  a  shoe  sole, 
or,  as  you  term  them,  uie  three  fundamental 
principles  of  the  shoe  sole.    Do  you  or  not 
regard  Oreutt  as  the  first  to  accomplish  that 
result  with  a  rotary  cutter?"    His  first  answer 
being  considered  evasive  the  question  was 
repeated,  and  he  replied,    "No,   I  do  not. 
Others  had  made  different  cutters  intended 
to  accomplish  the  same  purpose."    It  is  true 
that  with  this  admission  he  also  connected 
the  somewhat  inconsistent  declaration  that 
Oreutt,  by  his  alleged  invention,  "created  a 
structure  which  differed  in  form  and  prin- 
ciple from  any  tool  previously  used  for  the 
operations  of  trimming  the  rand,  bed  ami 
ffuard,  because  he  produced  a  tool  which  had 
blades  having  top-molded  faces  the  converse 
of  the  form  of  the  sole  edge  to  be  trimmed, 
and  the  flat  front  faces  of  the  teeth  were  so 
inclined  forward  that  they  could  make  u 

S roper  cutting  edge  for  leather,  and  those 
ices  could  be  ground  without  disturbing  the 
top-molded  face  of  the  teeth."  But  wheu 
cron-examined  in  detail  as  to  eadi  of  those 
alleged  novel  differences,  he  admitted  thai 
the  facility  for  sharpening  Orcutt's  cutter 
without  disturbing  its  periphery  {or  the  top- 
molded  face  of  the  teeth)  was  the  same  as  in 
the  Brown  cutter  and  the  Snell  d;  AthertOD 
hand-trimming  tools;  that  the  forward  in- 
cline (the  rake  or  overhang)  of  the  teeth 
was  the  same  as  in  the  Snell  A  AthertOD 
cutters ;  that,  in  bis  opinion,  the  increase  ia 
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Ihe  number  of  toetb  In  the  Orcutt  oatler  orer 
Ihnt  of  Brown,  in  riew  of  the  trt  at  abown 
bj  oUier  and  earlier  cntten,  did  not  ccmfti- 
tutflL  in  itaelf,  an  element  of  inTention :  that 
rand  fnidea  were  in  commoo  nae  with  a 
rotary  cutter  before  Orcutt'f  cutter ;  that  a 
rand  f^ide  aa  employed  in  an  Orcutt  cutler 
doea  not  perform  any  other  or  different  office, 
or  effect  any  other  or  different  result  from 
that  wbidi  it  performed  when  uaed  with 
other  rotary  cotteia  earlier  than  Orcutt'f ; 
that  the  employment  of  such  rand  cuide  in 
the  Orcutt  cutter  would  not  in  itaeli  coosti- 
tute  an  luTention ;  that  rand  cntten  were  in 
common  uae  both  with  hand  toolf  and  rotary 
aole- trimming  toolf  befote  Orcutt'f  patent; 
that  the  reault  or  product  of  the  Orcutt  cutter, 
to  wit,  the  fole  edge  trimmed  b^  it,  was 
identical  with  that  trimmed  by  the  exhibit 
hiuid  tools ;  that  the  shoe  was  held  in  the 
tame  manner  while  being  trimmed  by  the 
Orcutt  cutter,  as  with  any  other  and  earlier 
cutter ;  and  that  before  Orcutt's  iuTention  it 
waa  common  to  trim  the  rand,  the  bed  and 
the  guard  at  one  and  the  same  operation,  with 
both  hand  and  rotary  cutters. 

Effort  was  made  to  show  by  other  witnesses 
that  the  features  in  the  Orcutt  patent,  speci- 
fied in  the  statement  of  counsel  abore  Quoted, 
are  all  patentable  novelties,  especisJly  the 
combi nation  of  them  into  one  aerice.  We 
a*peat  that,  in  yiew  of  the  piCTious  state  of 
Uie  art,  we  think  otherwise.  The  CTidence, 
taken  as  a  whole,  shows  that  ail  of  those 
claimed  elements  are  to  be  found  in  Tarious 
prior  patenta,— some  in  one  patent,  and  some 
in  another,  but  all  performing  like  functions 
in  well-known  inTentioos  haying  the  same 
object  as  the  Orcutt  patent,  ^and  Uiat  then  is 
no  substantial  difference  between  the  Brown 
metal  cutter  and  Orcutt's  cutter,  except  in 
the  conflffuration  of  their  molded  surfaces. 
That  difference,  to  our  minds,  is  not  a  pat- 
enuble  difference,  eren  though  the  one  cutter 
waa  used  in  the  metal  art,  and  the  other  in 
the  leather  art.  A  combination  of  old  ele- 
ments, such  as  wn  found  in  the  patented  de- 
Tice  in  suit,  does  not  constitute  a  patentable 
InTentloQ.  Flfnhtim  ▼.  SehOUng.  187  U.  8. 
64  [84:  074],  decided  at  this  tenn  of  the 
court,  and  cases  there  dted. 

We  do  not  think  that  the  cases  cited  by 


counsel  for  the  appellants  sustain  his  position 
that  Orcutt's  alleged  iuTentlon  is  a  combi- 
nation of  prerious  derices,  rearranged  wiUi 
connections  and  adaptations  so  adjusted  ss 
to  producs  a  norel  and  yaluable  use.  In 
L$  Btfw.  TatMam,  06  U.  a  14  How.  106, 
177  [14:  867,  876],  one  of  those  cases,  the 
claim  was  for  a  combination  of  old  parts  of 
machinery  to  make  lead  pipes,  inapmcular 
Bsaaner,  under  heat  and  pressurs.  The  com- 
bination was  held  not  to  be  patentable,  the 
14341  court  saying:  *The  patentees  claimed  the 
^  *  combination  of  the  machinery  as  their  in- 
dention in  part,  and  no  soch  claim  can  be 
susUined  without  establishing  iU  novelty— 
not  ss  to  the  parts  of  which  U  is  oompoaed, 
bnt  ss  to  the  combination.*  The  court  also 
onoced,  with  approTal,  the  following  from 
Ann  T.  aweffuwrf,  8  Story.  406,  an  opinion 
by  Mr.  Judiee  Story:  *Ha  (the  natentee) 
says  that  the  sbom  ^paratos,  stated  in  this 
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last  claim,  has  been  long  in  use.  and  applied, 
if  not  to  chairs,  at  least  in  other  machines, 
to  purposes  of  a  similar  nature.  If  this  be 
so,  then  the  inyention  it  not  new,  but  at 
most  is  an  old  invention  or  appan^us  or 
machinery  applied  to  a  new  purpose.  Now, 
I  take  it  to  lie  clear,  that  a  machine  or  ai 


r; 


parattts  or  other  mechanical  contriyanoe, 
order  to  give  the  party  a  daim  to  a  patent 
therefor,  must  in  itself  be  substantially  new. 
If  it  is  old  and  well  known,  and  applied 
only  to  a  new  purpose,  that  does  not  make  it 
patentable.  *  That  case,  instead  of  miliuting 
against  oar  yiew  in  this,  in  reality  supp(»rts 
it. 

The  distinction  between  a  double  use,  ss 
the  result  of  mere  mechanical  skill,  and  a 
new  use  created  by  the  inyentiye  faculty,  is 
strikingly  illustrated  in  the  other  case  cited 
by  appellants,  yis.,  (MoaU  y.  Wmtmn  U. 
TO^.  0*.,  10  Blatchf.  60.  That  case  was 
a  sut  for  an  infringement  of  a  patent,  for 
the  oombination  of  gutta-percha  and  metallic 
wire  in  sudi  form  ss  to  incase  a  wire  or 
other  conductors  of  electricity  within  the 
non-conducting  substance,  gutta-percha,  mak- 
ing a  submarine  telegraph  cable  which  might 
be  susoended  on  poles  in  the  air,  submerged 
in  water  or  buried  in  the  earth.  It  was  con- 
tended that  the  patent  was  invalid,  because 
a  metallic  wire  covered  with  gutta-percha, 
as  a  mechanical  protection  from  abrasion  or 
injury  from  wfthouti  existed  before  the 
plaintiff's  invention.  It  was  decided  that 
the  use  by  the  patentee  of  the  wire  so 
covered,  to  conduct  electricity,  was  not  a 
double  use  of  the  covered  wire  nor  a  use  for 
a  purpose  at  all  analogous  to  any  before 
made  of  it ;  but  that  it  was  an  entirely  new 
use,  the  result  of  a  discovery  that  gutta- 
percha was  an  electrical  non-conductor, 
evolved  by  original  thought,  totally  different 
from  its  quality  previously  known  and  ap- 
plied, ss  a  mere  mechanical  protector  froin 
external  injuries. 

But  the  patent  before  us  is  no  sudi  case. 
The  most  that  can  be  said  of  it  is  that  it 
shows,  on  the  part  of  Orcutt,  great  industry 
in  acquiring  a  thorough  knowledge  of  what 
others  had  aone  in  the  attempt  to  trim  shoe 
soles  in  a  rapid  and  improved  mode,  by  the 
various  devices  perfectea  bv  patents  for  that 
purpose,  good  judgment  in  selecting  and 
combining  the  best  of  them,  with  no  little 
mechanical  skill  in  their  application ;  but  it 
presents  no  discoverable  trace  of  the  exarciss 
of  original  thought. 

Furuermore,  according  to  the  evidence 
submitted  by  the  appellants,  it  is  shown  that 
the  features  of  the  patent  in  suit  are  sub- 
stantially the  same  as  thoss  in  Orcutt 's earlier 
patent  of  March  4,  1878,  having  the  same 
object,  except  that  in  the  patent  in  suit  the 
teeth  are  claimed  to  be  detachable  from  the 
hub,  while  in  that  at  1879  thev  are  shown 
to  be  solidly  incorporated  wiu  the  hub. 
Even  admitting  sudi  a  difference  to  exist,  it 
does  not  consUtute  a  patentable  difference, 
in  view  of  the  prior  state  of  the  art ;  for  the 
detachable  teeth  are  found  in  the  Corthell 
Mtent  No.  807,880.  d  Anrat  87,  1878. 
But,  ss  a  matter  of  fact  tfiers  Is  no  sudi 
difference ;  for,  as  stated  in  the  spedflcat4'>^ 
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of  the  patent  in  suit,  "the  blades  and  hub 
oiay  be  In  one  piece, "  etc. ,  thus  showing  that 
no  claim  is  made  in  the  patent  itself  on  that 
score.  This,  of  itself,  would  be  sufficient 
to  defeat  the  later  patent. 

It  may  be  admitted  that  Orcutt's  later  pat- 
ent performed  the  work  it  was  designed  to 
accomplish  in  a  better  and  more  workman- 
1  ike  manner  than  any  of  the  preceding  cutters 
patented,  because,  as  already  stated,  there 
were  constant  improvements  in  the  art  to 
which  it  related.  So  far  as  this  record 
fihows,  it  was  the  last  of  a  series  of  patents 
designed  to  accomplish  the  same  object.  As 
fiuch,  it  necessarily  retained  all  the  beneficial 
features  of  those  earlier  patents,  and,  to  a 
certain  extent,  improved  upon  them.  Such 
improvement,  however,  was  an  improvement 
in  degree  only,  and  was  therefore  not  patent- 
able. *Ewry  V.  Burt,  188  U.  a  849  [88 :647], 
and  cases  there  cited. 

Decree  Harmed. 


UNION  STOCK  YARDS  NATIONAL  , 
BANK,  Appt., 
t. 

A.  J.  QILLESPIE  ST  al. 

(See  8.  a  Beporter«s  ed.  m-OS.) 

A'lank  cannot  applif  depaeiti  by  agent  to  Me 
individual  debt-'liabifitjf  cf  banl^-cquitable 
remedy, 

V  A  bank  whloh  knows  that  a  person  having  an 
aooount  with  it  If  a  factor  or  agent  to  sell  for 
others  on  commtasion,  and  is  not  a  buyer  or  seller 
for  himself,  and  that  he  is  failing  in  businev,  can- 
not take  the  money  proceeds  of  sales  by  the  fac- 
tor deposited  with  the  bank,  and  apply  it  to  the 
payment  of  the  individual  debt  of  the  factor. 

t.  One  who  takes  from  a  factor,  in  payment  of  his 
debt,  moneys  which  he  knows  equitably  belong 
to  the  f  actor^s  consignor  and  principal,  must  ao- 
oount to  the  principal  for  such  moneys. 

4K.  Where  the  title  to  moneys  deposited  In  a  bank 
is  equitable  rather  than  legal,  the  owner  of  the 
equitable  title  may  maintain  a  suit  in  equity 
against  the  bank  to  enforce  liis  equitable  right  to 
the  moneys;  his  remedy  is  not  one  at  law. 

[No.  79.] 

Argued  No9. 17, 18, 1890.  Decided  Dee.  15, 1890. 

APPEAL  from  a  decree  of  the  Circnlt  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  in  favor  of  the  equitable  owner 
of  deposits  in  a  Bank,  against  the  Bank,  for 
the  deposits.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  O.  Brown*  for  appellant: 

The  complainants  have  a  plain,  adequate  and 
complete  remedy  at  law  by  an  action  for  money 
had  and  received. 

Clark  V.  8hee,  Ck>wp.  107,  190;  Maeon  v. 
Waite.  17  Mass.  seO.  568;  MerriU  v.  Bank  of 


Norfolk,  10  Pick.  82;  Bayne  v.  United  8UUm, 
02  U.  S.  642.  643  (23:  007,  098). 

Therefore  they  cannot  have  any  relief  in* 
equity. 

Wnght  V.  Ellieon,  68  U.  S.  1  Wall.  16, 22  (17; 
555,  557);  Odriehe  v.  Spain,  82  U.  8.  15  Wall. 
211.  227  (21:  48,  44):  Boot  v.  Lake  Shore  d  M, 
iSL  22.  a>.  105  U.  a  189, 212(26:  975.  983);  Par- 
kereburg  v.  Broum,  106  U.  S.  487,  500  (27:  238. 
244):  Litchfield  v.  Ballou,  114  U.  8.  190,  192 
(29:  182,  138). 

The  decree  fails  to  find  facts  Justifying  iu 
mandate,  and  is  therefore  erroneous. 

2  Dan.  Ch.  Pr.  986,  990;  Lambert  v.  Peyton, 
8  H.  L.  Cas.  1,  6.  12,  17;  Wabash  <t  E,  Canal 
Co.  V.  Bern,  67  U.  8. 2  Black,  448, 457(17:  827 
3^. 

The  partnership  of  Rappal,  Sons  &  Co.  was 
entitled  to  enforce  its  factor's  lien  against  W. 
P.  Bowen  &  Oa 

1  Story,  Eq.  Jur.  Sg  679, 680;  Haven  v.  Wake- 
flOd,  89  111.  509,  518;  Bolton  v.  Puller,  1  Bos. 
&  P.  589,  546;  Wardy,  Brandt,  11  Mart.  831. 
429. 

Rappal.  Sons  &  Co.  were,  when  they  had 
sold  the  cattle,  not  trustees,  but  merely  debtors, 
of  the  owners. 

Chapman  v.  Foreyth,  48  U.  8.  2  How.  202. 
208  (11:  236,  238);  Hennequin  v.  Clew,  111  U. 
8.  676,  680,  682  (28:  565,  567,  568);  Ex  parte 
Dale,  L.  R  11  Ch.  Div.  772,  775;  KnatMuU 
V.  HaUett,  L.  R  18  Ch.  Div.  696. 

The  bona  fide  taker  of  money  for  value  is  not 
affected  by  defects  in  the  title  of  the  person 
from  whom  he  received  it 

Ford  V.  Hopkins,  1  Salk.  288,  284;  Miller  v. 
Baee,  1  Burr.  452,  457;  Murray  v.  Lardner,  69 
U.  S.  2  Wall  110, 121,  122  (17:  857, 859). 

Taking  in  paymant  of  a  preexisting  debt  is 
taking  for  value. 

-6^  V.  I\f$on,  41  U.  8. 16  Pet.  1,  16, 19,  20 
(10:  865,  870,  871,  872);  Brooklyn  C.  d  N.  R 
Co.  V.  National  Bank  of  the  Bepublic,  102  U. 
S.  14,  88  (26:  61,  70);  Atlantic  Cotton  Mille  v. 
Indian  Orchard  Mille,  147  Mass.  268, 278;  Car- 
rie V.  Miia,  L.  R.  10  Exch.  165, 168. 

A  banker  has  a  lien  on  all  deposits  received 
by  him  on  ireneral  account. 

Commeraal  Bank  v.  Hughes,  17  Wend.  94. 
100;  Clayton's  Case,  1  Merfv.  572,  608;  Curric 
V.  iiisa,  Ij.  R.  10  Exch.  165;  Brandao  v.  Bar- 
nett,  12  Clark  &  F.  787,  806,  810;  Marsh  v. 
Oneida  Central  Bank,  84  Barb.  298,  299;  Cen- 
tral Nat.  Bank  v.  Oonn.  MuL  L.  iu.  Go.  104 
U.  8.  54.  71  (26:  698,  700).       < 

'Deposits  received  bona  flde  on  mieral  ac- 
count become  the  money  of  the  banker. 

Marine  Bank  v.  FuUon  Bank,  60  U.  &  2 
WalL  252,  256  (yii  785,  787);  Thompson  ▼. 
Biggs,  72  U.  8.  5  Wall.  668,  678(18:  704,  707): 
National  Bank  oj  the  Bepublic  v.  Millard,  77 
U.  8.  10  Wall.  152,  156  (ft:  807.  800);  Bank  of 
the  Metropolis  v.  New  England  Bank,  42  U.  8. 
1  How.  234,  230,  240(11: 115. 116);  £dw.  Bills 
and  Notes  (Bd  e(L)  g  452,  pp.  821, 822;  Stalker 
T.  McDonald,  6  mU,  08,  M,  lia 


VOTM.—Asto  eoOeetUm  by  bcmlct.  UdbHttyfor,  see 
fioCe  to  Washloffton  Bank  v.  Trlplett.  7: 8T. 

As  to  UdbQUy  of  ha/nk  upon  cheeky  see  note  to  Na- 
tkmalBankof  the  BepubUov.  Millard.  19:  S97. 

As  to  WiMUtv  of  bank  for  general  deposUs^sise  note 
to  Planters  Bsnk  v.  Union  Bank.  21:  471 
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As  to  speeua  depoeUs,  rssponeOnQUy  ef  bemMfer^ 
see  nots  to  FInt  Nat.  Bank  of  Oarllsle  v.  Orahaas, 
t6:  750l 

AstoeertlJIeatUm  of  dkeeiks^UabaUy  of  bankaon. 
see  note  to  MerobaotsNat.  Bank  v.  State  Nat  Ba  ^K 
19:1008. 

187  V.  Sw 
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I>efeDdant  was  under  no  obligation  to  oom- 
plain  ants  to  give  any  extraordinary  notice,  of 
the  nonpayment  of  the  draft 

Sliearm.  ft  Redf.  Neg.  gg  17,  22. 64;  Thame 
V.  IMoi,  4  Johns.  84, 97, 101;  Smith  ▼.  OUogan, 
2  T.  R  188,  noU, 

Metvre,  li.  H.  Biebee*  J.  W.  Beebe*  John 
P,  Ahrens  and  Ben/ry  Decktr^  for  appellees: 

The  suit  was  properly  brought  on  the  equity 
side  of  the  court 

Central  Ifat.  Bank  ▼.  Ckmn.  Mut.  L,  Ins.  Oo, 
104  U.  S.  54  (26:  698);  Sima  y.  Brittain,  4 
Bam.  &  Ad.  876;  WiUiams  v.  Ewrett,  14  East, 
582;  Tatea  ▼.  BeU,  8  Bam.  &  Aid.  648;  Pan- 
nell  ▼.  BurUy,  2  Col.  Oh.  241;  Bennett  y.Bt^f- 
feU,  4  DeG.  M.  ft  Q.  872;  Bodenham  ▼.  Botkym, 
2  DeG.  M.  ft  G.  908;  Fnth  v.  CarUand,  2 
Hem.  ft  M.  417;  Whitley  y.  Foy,  6  Jones.  Eq. 
34;  Veil  y.  Mitehel'e  Admr.  4  Wash.  C.  C.  106; 
New  York  Ine.  Oo,  y.  Btndet,  24  Wend.  605; 
Varet  y.  Neu>  York  Ine,  Co,  7  Paige,  660;  Kirk- 
Patrick  y.  McDonald,  11  Pa.  887. 

The  circumstancea  known  to  the  officers  of 
the  Bank  were  sufficient  to  put  them  on  inqidry, 
so  that  the  Bank  is  chargeable  with  notice  that 
thesedeposits  were  the  proceeds  of  cattle  shipped 
by  appellees  to  Rappal,  Sons  ft  Ck>.,  for  sale 
by  them  on  commission  for  the  account  of  ap- 
pellees. 

Hogan  y.  Shorb,  24  Wend.  468;  Moore  y. 
Clementeon,  2  Camp.  22;  Barring  y.  Chrrie,  2 
Barn,  ft  Aid.  187;  JPUh  y.  Kempton,  7  0.  B. 
687;  Baltimore  y.  WiUiame,  6  Md.  285;  2 
Smith,  Lead.  Cas.  1, 868. 

The  evidence  that  such  facts  and  circumstan- 
ces were  known  to  the  Bank  as  should  have 
put  it  on  inquiry  was  such  that  the  finding  of 
the  court  below  will  not  be  disturbed,  whether 
it  had  notice  being  a  question  of  fact 

Parker  y.  PJistteplaee,  68  U.  8.  1  Wall.  684 
<17:  675);  fjytlsY,  Arkaneae,  68  U.  8.  22 How. 
193  (16:  806);  Barrett  v.  Beatt,  84  U.  8.  17 
Wall.  590(21:  692);  Alneor.  United  StaUe,  76 
U.  S.  8  Wall.  887  (19:  805). 

Mere  application  of  deposits  on  preexisting 
debt  is  not  sufficient  to  entitle  the  Bank  to  the 
defense  of  bona  fide  purchaser. 

Diekeraon  y.  TiUinghaei,  4  Paige,  221:  Cod- 
dingtcn  y.  Bay,  20  Johns.  687:  Biuuet  y.  Noa- 
vwrthy,  8  Lead.  Cas.  in  Eq.  108;  Fan  Alen  y. 
American  Ifat,  Bank,  62  K.  Y.  1;  Jfichola  y. 
MarUn,  85  Hun,  168;  Pkfwett  y.  Jeffriea,  4 
Scam.  887. 

The  cattle  belon^dng  to  appellees,  the  pro- 
ceeds derived  therefrom  became  trust  funos  in 
the  hands  of  Rappal,  Sons  ft  Co.,  and  were 
held  by  them  in  trust  for  appellees. 

SehiuUUr  y.  ShidU,  17  How.  Pr.  420;  Duouid 
V.  Edtoarda,  60  Barb.  289;  Ohetterileld  Mfg.  Ob. 
y.  Dehon,  6  Pick.  7;  Merritt  y.  Bank  of  Nor- 
folk, 19  Pick.  82.  '' 

The  trust  followed  these  proceeds  into  the 
hands  of  the  Bank,  which  under  the  facts  was 
bound  by  the  trust  and  liable  in  equity  to  ac- 
count for  it  to  the  appellees. 

Chesterfield  ^g  Co.  v.  Dehon,  6  Pick.  7;  JBs 
park  Eingeton,  L.  R.  3  Ch.  App.  696;  Be  Bal- 
letfi  Estate,  L.  R.  18  Ch.  Div.  096;  (herseere 
of  Poor  y.  Bank  of  Virginia,  2  Gratt.  647; 
WomOey  y.  Wormley,  21  U.  8.  8  Wheat  421 
(5:  661). 
The  question  of  notice  is  one  of  law  and  fact 


Oatrott  y.  Upton,  8  N.  Y.  274;  Oark  y. 
Owens,  18  N.  Y.  485. 

In  chancery  cases,  where  the  evidence  is  con- 
flicting, this  court  will  not  disturb*the  finding 
of  the  court  below. 

The  court  will  follow  a  fund  simOar  to  the 
one  in  controversy  into  the  hands  of  a  third 
party  and  will  compel  the  party  holding  it  to 
account 

Ohesterfldd  Mfg.  Oo.  y.  DOum,  6  Pick.  7; 
MerriU  v.  Bank  ofNoffblk  19  Pick.  82;  Oald- 
wett  y.  Oarrington,  84  U.  8.  9  Pet  86  (0:  60). 

Mr.  Justice  Brevr«T  delivered  the  opinion 
of  the  court : 

On  the  26th  day  of  May,  1887,  a  decree  was 
rendered  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois,  in 
favor  of  appellees  and  against  appellant,  for 
$26,686.90.  That  decree  is  challenged  bv 
this  appeal.  Two  questions  are  i)resented, 
one  of  right,  the  other  of  Jurisdiction. 
Ought  the  3ank  to  be  compelled  to  pay  to 
the  Gillespies  such  sum  of  money?  And 
had  a  court  of  equity  jurisdiction  to  enter- 
tain and  render  a  decree  in  this  suit?  In  re- 
spect to  the  first  question,  it  may  be  premised 
that  the  Gillespies  were  the  owners  of  certain 
cattle,  which  were  consigned  to  the  firm  of 
Rappal,  Sons  ft  Co.  for  sale ;  that  the  pro- 
ceeds of  the  sales  made  by  the  Rappals  were 
deposited  in  the  Bank,— and  it  is  for  this 
money  that  the  suit  was  brought  This 
general  statement  compels  the  equitable  con- 
clusion that,  as  the  Gillespies  owned  the 
cattle,  they  ought  to  have  the  moneys  received 
from  their  sale.  The  right  of  an  owner  of 
property  is  not  limited  to  the  property  it- 
selfi  but  extends  to  everything  which  Is  its 
direct  product  or  proceeds.  But  this  outline 
does  not  present  the  questions  involved  in 
this  case,  and  a  more  detailed  statement  of 
the  facts  is  requisite.  A.  J.  Gillespie  and 
his  two  sons,  Thomas  E.  Gillespie  and  Louis 
J.  Gillespie,  were  citizens  of  njinsas  City, 
Missouri,  doing  business  there  as  A.  J.  Gil- 
lespie ft  Co.  Frederick  J.  Rappal  and  his 
two  sons,  Lawrence  L.  Rappal  and  Freder- 
ick J.  Rappal,  Jr.,  were  citizens  of  Illinois 
engaged  in  the  live-sto^  commission  busi- 
ness as  partners  under  the  firm-name  of  Rap- 
pal, Sons  ft  Co.,  at  the  Union  Stock  Yards 
in  Chicago.  The  Union  Stock  Yards  Na- 
tional Bank  was  a  Bank  organized  under  the 
laws  of  the  United  States,  and  also  located 
at  the  Union  Stock  Yards  in  Chicago.  The 
consignments  were  made  in  October,  1886. 
In  the  spring  of  that  year,  Frederick  J. 
Rappal,  8r.,  went  to  Kansas  City  to  work 
up  business  for  his  fhm.  On  arriving  there 
he  formed  a  nominal  partnership,  at  least, 
with  William  P.  Bowen  and  Milton  James, 
for  the  purpose  of  buying  cattle  and  sending 
them  to  Chicago  for  sale.  The  partnership 
name  was  W.  P.  Bowen  ft  Co.  On  behalf 
of  this  firm,  the  elder  Rappal  made  a  con- 
tract with  the  Gillespies,  by  which  the  latter 
were  to  advance  the  money  for  the  purchase 
of  cattle ;  to  take  charge  of  the  forwarding 
of  them,  receiving  in  consideration  therefor 
five  dollars  a  carload,  afterwards  changed  to 
$2.60  a  carload;  and   in  pursuance  of  this 
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contract,  Rappel  selected  and  purchased  the 
cattle  in  controTersy.  receiving  from  the 
Tenders  orden  of  which  the  foflowing  is  a 
specimen: 

"Kansas  Oity,  Mo.,  Oct.  8,  '85. 
"Union  Stock  Yard  &  Transit  Ck>.,  Chicago, 

ni.: 

''Please  deliver  to  A.  J.  Gillespie  &  Co. 
four  cars  cattle,  consigned  from  Shelby  & 
Fulkeeson  to  us  via  C,  B.  &  Q.  R.  R. 

"MountJoY  White  &  Co. 
"Deliyer  above  cattle  to  Rappal  Sons. 

-A.  J.  Gillespie*  Co." 
Indorsed  on  the  iMudL  tiie  folloT^ing :   "  Rap- 
pal,  Sons  &  Co." 

The  allegation  of  the  bill  Is  that  the  Gil- 
lespies,  complainants,  were  owners  of  these 
cattle ;  and  the  contention  is,  that  the  proof 
does  not  establish  this  allegation  but  snows 
that  the  Gillespies  were  not  owners,  but 
simply  loaners  of  money  on  the  security  of 
the  cattle.  In  respect  to  this,  the  learned 
circuit  iudge  ruled  as  follows :  "  I  hold  that 
the  cattle  belonged  to  the  Gillespies,  or  that 
the  Gillespies  were  entitled  to  control  them 
so  far  as  necessary  to  protect  themselves  for 
advancements  maae  on  the  purchases. "  This 
is  a  very  accurate  statement  of  the  relations  of 
the  parties ;  and  in  equity  the  Gillespies  may 
prooerly  be  considered  the  owners.  They 
paid  for  the  cattle ;  the  orders  for  possession, 
equivalent  to  bills  of  sale,  were  in  their 
name;  they  controlled  the  shipments;  and 
until  their  money  advanced  and  stipulated 
profits  were  received,  they  were  equitably  the 
owners  and  in  control.  The  senior  Rappal,  or 
Bowen  &  Co.,  were  agents  to  purchase,  with 
a  stipulation  for  compensation  for  services, 
in  the  amount  received  exceeding  a  named 
sum. 

Rappal,  Sons  &  Co.  were  in  the  commis- 
sion business— known  to  the  Bank  to  be  in 
that  business.  They  were  not  buyers  and 
sellers,  but  factors— agents  to  sell.  Prraum- 
ably,  therefore,  monevs  deposited  by  them 
were  the  proceeds  of  cattle  consigned  to 
them  for  sale.  Their  business  being  known 
to  the  Bank,  such  presumption  goes  with 
their  deposits ;  and  while  not  of  itself  no- 
tice, is  a  circumstance  to  compel  inquiry  on 
the  part  of  the  Bank  in  respect  ip  any  par- 
ticular deposit  We  do  not  mean  to  be 
understood  as  implying  that  a  bank  receiv- 
ing deposits  from  one  whom  it  knows  to  be 
in  the  conunisdon  business  receives  every 
deposit  in  trust  for  any  unknown  principal. 
A  bank  is  not  sponsor  for  all  its  aepositors, 
although  it  may  know  the  character  of  their 
business.  Its  relations  to  its  depositors  are 
those  of  debtor;  and,  generally,  receiving 
and  paying  out  money  on  the  checks  of  its 
depositors,  it  discharges  the  full  measure  of 
its  obligations.  It  is  not  ordinarily  bound 
to  inquire  whence  the  depositor  received  the 
moneys  deposited,  or  what  obligation  such 
depositor  ui  under  to  other  parties.  It  la 
only  when  there  gather  aroond  any  deposit, 
or  line  of  deposits,  drcumstances  d  a  pecu- 
liar nature,  which  individualize  that  deposit 
or  line  of  deposits,  and  inform  the  bank  of 
peculiar  facts  of  equitable  cognizance,  that 
It  is  debarred  from  treating  the  deposit  at 
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that  of  moneys  belong!  ne  absolutely  to  tfa» 
depositor.  We  notice,  therefore,  the  peca- 
liar  circumstances  which  cast  knowledge 
upon  this  Bank,  in  respect  to  these  deposits. 
And  this  knowledge  was  not  limited  to  the 
character  of  the  business  of  the  depositor, 
that  of  commission  merchants,  but  extended 
to  its  results.  The  bank  account  of  the 
Rappals  with  the  appellant,  from  the  1st  of 
January,  1885,  up  to  and  including  the  end 
of  these  transactions,  is  presented.  It  was  a 
bank  account  of  continuous  and  increasing 
overdrafts.  Striking  the  balance,  for  the 
several  months,  of  the  daily  credits  and 
ovei drafts,  the  average  result  against  the 
Rappals,  month  ^7  month,  was  as  follows : 
January,  91,478.26;  February,  $8,275.84; 
March,  $2,488.77;  April,  $^122.20;  May. 
96,528.08 ;  June.  99.850.48 ;  July,  ilO.897.98 ; 
Aueust,  912,494.05;  September,  915.227.91; 
and  in  the  two  days  of  October  prior  to  that 
deposit  which  closed  the  overdraft,  the  ac- 
count was  thus:  October  1,  918,922.21. 
overdraft;  October  2,  918,454.89,  overdraft. 
From  the  1st  of  August  until  October  2,  only 
on  three  occasions— Aueust  27  and  28  and 
September  8 — ^were  there  oalances  to  the  credit 
of  the  Rappals,  and  those  of  small  amounta. 

It  is  obvious  from  this  account  that  the 
business  of  the  Rappals  was  failing.  The 
story  of  their  failure  was  written  bv  the  offi- 
cers of  the  Bank  on  its  books,  and  It  knew 
all  that  such  story  told.  It  knew  that  it  had, 
as  hereafter  disclosed,  given  credit  to  tlie 
Rappals  with  the  Kansas  City  dealers.  It 
saw  them  failing  in  business,  it  knew  their 
business  was  that  of  factor,  receiving  and 
selling  for  others  on  commission.  Why  tliia 
particular  occasion  should  be  seized  upou. 
the  testimony  does  not  disclose ;  but  is  it  not 
obvious  that  the  Bank  intended  to  arrest  tliia 
continuing  overdraft;  and,  familiar  with 
the  character  of  the  business  of  the  Rappals. 
contemplated,  with  or  without  their  knoiTv]. 
edge,  tne  seizure  and  appropriation  of  tlio 
proceeds  of  some  consignment? 

Further,  as  herteofore  suggested.  It  appenre 
that  the  assistant  cashier  of  the  Kansas  City 
Stock  Yards  Bank  wrote  to  the  cashier  of  tlie 
Union  Stock  Yards  National  Bank  a  Ictterof 
inouiry  as  to  the  financial  standing,  indi- 
viaual  responsibility  and  nature  of  tne  bus {• 
neas  of  Rappal,  Sons  &  Co.,  to  which  tliia 
answer  was  returned : 

**  Union  Stock  Yards  National  Bank,  July 
20,  1885. 

**?.  Connelly,  Biq.,  Assistant  Oaahier, 
Kansas  City,  Mo. 

**  Dear  Sir :  Your  favor  of  the  17th  instant 
received.  Rappal,  Sons  &  Co.  are  a  firm  in 
ffood  standing,  financially  and  otherwise.  I 
Qon't  think  tney  keep  much  ready  money  in 
the  business,  but  F.  J.  Rappal  owns  large 
farms  near  Joliet,  and  is  estimated  worth 
960,000  to  980,000.  He  is  a  man  of  hiffh 
character  and  has  always  had  good  credit^ 
even  before  he  had  any  meant. 
"Youn  truly, 

^'O.  S.  Ooond.  Ouhler.* 

This  letter  was  shown  to  the  Oilleq>iea, 
and  they  were  informed  at  the  same  time  thai 
the  Kansas  City  Bank  had  anmngementi  for 
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DotiflcatloQ  hj  tolemph  in  caae  any  draft  was 
not  paid.  Tne  affect  of  this  letter  waa  to 
encourage  confidence  in  the  Rappals,  what- 
ever may  have  been  the  motive  of  the  de- 
fendant Bank ;  and«  in  this  respect,  it  is  fair 
to  say  that  there  is  no  evidence  to  Justify  the 
inference  that  it  was  known  to  be  inaccurate 
or  intentionally  misleading;  but  here,  as 
often  elsewhere,  results  rather  than  motives 
are  significant  as  to  determining  liability. 
Again,  it  will  be  noticed  that  the  Gillcspies 
were  advised  that  nonpayment  of  any  draft 
I^'-^J  would  be  promptlv  oonmiunicated  by  tele- 
graph. That  was  in  fact  the  uniform  custom 
of  the  defendant  Bank.  It  so  happened  that 
the  various  shipments  of  cattle  aiod  the  cor- 
responding draits  were  on  different  davs. 
The  first  uiipment  reached  Chicago,  and  the 
cattle  were  sold,  on  October  2.  —Friday.  The 
draft  for  the  amount  thereof,  $6, (KM.  40,  ar- 
rived the  same  day  and  was  presented  to  the 
Rappals,  and  not  paid.  No  explanation  was 
given  to  the  Bans  by  the  Rappals  for  the 
nonpayment  No  notice  was  communicated 
by  telegraph  of  the  nonpavment,  and  no  in- 
formation was  received  at  Kansas  City  thereof 
until  Monday,  October  6.  On  Elaturday, 
October  8,  and  Mondav.  October  6,  the  bal- 
ance of  the  shipment,  being  the  bulk  of  the 
cattle,  were  received  and  sold,  the  major 
portion  being  so  received  and  sold  on  Satur- 
day. As  the  draft  received  FHday  was  not 
vxxpted  or  paid,  if  notice  thereof  had  been 
,iven  promptly  by  telegraph,  as  was  the 
custom,  and  as  the  Oil  leap  les  were  advised 
was  this  custom,  they  mignt  have  protected 
the  balance  of  the  cattle,  and  prevented  the 
Rappals  from  receivinff  and  selling  them. 
It  IS  fair  to  sav  that  the  testimony  shows, 
and  so  it  was  found  by  the  circuit  Judse, 
that  this  failure  to  telegraph  was  due  to  Uie 
oegliffence  of  a  clerk,  and  was  not  the  inten- 
tiOTaf  act  of  the  Bank ;  but  we  cannot  con- 
ceive that  the  ouestion  of  motive  is  signifi- 
cant The  result  of  the  omission  of  the  ofll- 
oers  of  the  Bank  to  telegraph  Friday,  whether 
intentional  or  accidental,  was  the  same ;  and 
the  Bank  is  equally  responsible  whetber  the 
result  flowed  from  negligent  or  intentional 
omission.  Anin,  it  must  be  noticed  that 
when,  on  Frioay  morning,  the  Bank  received 
the  draft,  it  was  information  to  it  that  a 
shipment  to  the  Rappals  accompanied  the 
draft;  and  when  the  Rappals  declined   to 

ey  that  draft,  that  fact  suggested  either  that 
B  Rappals  had  not  received  the  shipment, 
or  else  that,  having  received  it,  ther  pro- 
posed to  appropriate  the  proceeds  ana  repu- 
diate the  ooligations  of  nctor  to  principal. 
When  the  sale  tickets  were  deposited  thst 
eveninjg.  it  was  notice  that  they  had  received 
the  shipment  and  that  for  some  reasoo  they 
were  cootesting  their  liability  to  the  coo- 
signor.  As  the  office  of  the  Rappals  was 
but  four  or  five  himdred  feet  from  tne  Bank, 
it  knew  that  it  could  Moertain  the  exact 
r^«0l  facts;  but  it  failed  to  make  inquiry;  and 
^  '  under  those  circumstances,  failing  to  inquire 
and  failing  to  notify  the  consignor  and 
drawer,  it  is  fairly  held  reipoosibie  for  its 
Ignorance  of  facts  whidi  it  might  nsily  have 
acquired  knowledge  of,  and  Us  omisnon  to 


do  thst  which  both  its  custom  and  duty 
compelled  it  to  do. 

Summing  up  these  various  facts,  it  may 
be  observed  that  the  Bank  knew  that  the 
business  of  the  Rappals  was  a  failing  one ; 
that,  instead  of  making  money,  they  were 
gradually  going  deeper  and  deeper  into  debt 
It  knew  tSai  the  Rappals  were  not  buyers, 
but  simply  consignees  and  factors ;  and  that 
Uie  moneys  received  by  them  on  account  of 
sales,  of  right  belonged  to  their  consiffnora 
aiid  principals.  It  new  from  the  draft  re- 
ceived that  a  shipment  had  been  made  to  the 
Rappals.  It  knew  that  it  had  failed  to  give 
notice  of  the  nonpayment  of  the  first  and 
smaller  draft,  and  so  had  put  it  out  of  tXw 
power  of  the  consignors  to  protect  themselves 
against  the  subsequent  misconduct  of  the 
consignees  and  factors.  It  knew,  or  was 
chargeable  with  the  knowledge  of  the  fnct, 
that  the  consignors  were  confiding  in  the 
consignees  and  factors  on  the  strength  of  the 
representations  it  had  made.  Upon  nonpay- 
ment of  the  first  and  smaller  draft,  it  new 
that  it  was  in  a  position  to  easilv  acouirs 
knowledffe  of  the  exact  facts;  and  witn  ita 
means  or  knowledge  it  remained  inactive 
and  silent  With  all  these  matters  resting 
in  actual  or  imputable  knowledge,  it  accept* 
from  the  Rappals,  consignees  and  factors, 
the  proceeds  ox  the  sale  <n  cattle  consigned 
to  them  by  the  Gillespies.  Can  it  be  that  it 
is  not  held  to  know  that  it  was  tokinr  from 
the  Rappais  the  proceeds  of  complainants' 
property  consignea  to  them  for  sale,  to  dis- 
charge their  debt  to  it?  While  the  obliffation 
of  a  factor  to  his  principal  is  not  a  debt 
created  br  one  acting  in  a  fiduciary  capacity, 
within  the  meaning  of  the  Bankrupt  Law, 
as  was  adjudged  in  Chapman  v.  Fbrtwth,  48 
U.  S.  8  How.  909  [11 :  lUifi],  and  BennegMtn 
V.  Oewt.  Ill  U.  S.  676  [88:  S65].  the  Ques- 
tion here  is  not  as  to  the  diaracter  of  the 
oblintion  of  factor  to  principal,  but  as  to 
the  liability  of  one  who  takes  from  a  factor, 
in  payment  of  his  debt  moneys  which  he 
knows  equitably  belong  to  that  factor's  con- 
sirnor  and  principal.  Justice  forbids  the 
upholding  of  such  a  transaction,  and  demands 
that  the  Bank,  receiving  from  the  factor  in  r 
payment  of  a  debt  from  the  factor  to  itself, 
moneys  which  it  must  have  known  were  the 
proceeds  of  the  property  received  from  his 
oonsignor  and  principal,  account  to  that 
principal  for  the  nxxieys  so  received  and 
appropriated.  The  quemon  of  right  must 
be  resolved  in  favor  of  the  rulings  of  tho 
circuit  court  tuod  it  must  be  aflmied  that 
the  complainants  are  entitled  to  the  mooey» 
so  received  by  the  Bank.  It  is  eouitable, 
therefore,  that  the  decree  be  afflrmeOi  if  the^ 
suit  be  one  of  which  equity  may  take  oog- 
niiance ;  and  so  we  pass  to  the  second  ques- 
tion, that  of  Jurisdiction. 

We  are  met  with  the  ptoposition  that 
equity  ought  not  to  interfere  when  the  law 
f  umidies  a  remedy ;  that  when  a  bank  haa- 
money  in  its  possession  which,  in  fact,  be- 
longs to  a  third  party,  received  from  what* 
ever  sooioe  it  may  bo,  an  aotion  at  law  will 
lie ;  and  that  therefore,  no  case  for  equitable- 
cogniianos  It  prsaented.      But  this  latter 
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groposition  has  some  limitations.  It  may 
e  true  if  the  full  legal  title  to  the  moneTi 
is  in  such  third  party;  but  it  is  not  true 
when  his  title  is  equitable  rather  than  le^al ; 
and  the  right  of  these  complainants  as  against 
the  Bank,  to  the  moneys  deposited  bv  their 
factor,  is  equitable.  True,  the  obligation 
of  a  factor  to  his  principal  for  moneys  re- 
ceived  on  the  sale  of  property  consigned  to 
him  for  sale  is  not  a  debt  created  by  one  act- 
ing in  a  fiduciary  capacity,  within  the 
meaning  of  the  Bankrupt  Law,  but  it  does 
not  follow  that  no  fiduciary  obligation  in- 
heres in  such  debt.  The  case  of  Chapman 
y.  m^gyth,  48  U.  8.  2  How.  202  [11 :  236], 
turned  not  so  much  on  the  existence  of  a 
trust  obligation  as  on  the  question  as  to 
what  trust  obligations  were  intended  by  the 
Bankrupt  Act.  The  court  observes:  ^The 
cases  enumerated,  '  the  defalcation  of  a  pub- 
lic offlcei, '  'executor,'  'administrator,' 
'guardian'  or  'trustee,'  are  not  cases  of  im- 
plied but  si>ecial  trusts,  and  the  'other  fidu- 
ciary capacity'  mentioned  must  mean  the 
same  class  of  trusts.  The  Act  speaks  of 
technical  trusts,  and  not  those  which  the  law 
implies  from  the  contract.  A  factor  is  not, 
therefore,  within  the  Act."  It  cannot  be 
doubted  that  an  element  of  a  fiduciary  nature 
enters  into  the  obligation  of  the  factor— an 
element  different  from  that  which  exists  in 
case  of  vendor  and  purchaser.  There  is  a 
confidence  beyond  that  in  the  capacity  and 
willingness  of  a  debtor  to  pay ;  there  is  a 
reliance  of  a  principal  on  his  agent,  a  con- 
fidence that  the  agent  will  do  as  his  principal 
directs,  and  be  loyal  to  the  duties  springing 
from  such  relation.  When  property  Is  con- 
signed to  a  factor,  and  before  sale,  who 
doubts  the  continuing  title  of  the  principal, 
or  his  power  to  restrain  unauthorized  dispo- 
sition of  such  property,  or  to  compel  obser- 
yance  by  the  factor  of  all  the  conditions  of 
the  trust  reposed  in  him?  Can  it.  be  that  on 
the  moment  of  sale  all  these  rights  of  the 

Erincipal  and  consignor  end,  and  that  there 
as  arisen  in  their  place  nothing  but  a  simple 
debt  from  factor  to  principal,  with  absolute 
power  on  the  part  of  the  i^actor  to  dispose  of 
the  moneys  received  as  be  sees  fit,  and  with 
no  power  on  the  part  of  the  principal  to 
challenge  such  misappropriation,  when  the 
party  who  receives  the  moneys  knows  the 
wrongful  act  of  the  factor?  While  it  may 
be  true  that  a  legal  title  to  the  moneys  re- 
ceived (m  such  sale  is  in  the  factor  rather 
than  in  tiie  principal,  so  that  the  principal 
may  not  maintain  an  action  at  law  as  against 
one  reoeivinff  such  moneys  from  the  fictor, 
yet,  equitably,  tiiose  moneys  belong  to  the 
principal,  and  equitably  they  may  be  fol- 
lowed into  the  hands  of  any  person  who  re- 
ceives them  charmble  with  notice  of  their 
trust  character.  The  case  of  Ckntral  Nat, 
Bank  v.  Com.  Mut.  L,  Ins,  Cb,,  104  U.  S. 
54  [20:  698],  is  in  point.  In  that  case  one 
Dillon  was  Uie  agent  of  the  insurance  com- 
pany. He  kept  an  account  with  the  bank — 
the  account  was  entered. on  the  bank  books 
with  him  as  general  agent.  As  agent  of  the 
insurance  company  he  collected,  and  it  was 
his  duty  to  remit,  the  premiums.  In  the 
course  of  his  dealings  with  the  bank  he  bor- 
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rowed  money  on  his   personal   obligation. 
Finally  the  bank  sought  to  appropriate  his 
deposits  to  the  payment  of  this  debt.    The 
insurance  company  filed  its  bill  in  equity  to 
recover  the  amount  of   those    deposits   as 
equitably  belonging  to  it.     The  fact  that 
they  were  premiums  received  for  the  insur 
ance  company  was  shown.    It  was  held  that, 
imder  the  circumstances,  the  bonk  received 
them  with  knowledge  that,  though  the  legal 
title  to  the  moneys  was  in  Dillon,  the  bene- 
ficial ownership  was  in  the  insurance  com- 
pany, and  the  decree  in  favor  of  the  insur- 
ance company  "Wt^s  therefore  sustained.    This 
court,    bjr  Mr.  Justice  Matthews,   discusses    ,^^^, 
the  question  of  the  liability  of  the  bank  to    l^^J 
the  insurance  company  and  the  necessity  of 
a  suit  in  equity  to  establish  the  rifi;bts  of 
the  company  in  these  words :    "  It  is  objected 
that  the  remedy  of  the  complainant  l^elow, 
if  any  existed,  is  at  law  ana  not  in  equity. 
But  Uie  contract  created  by  the  dealings  in 
a  bank  account  is  between  the  depositor  and 
bank  alone,  without  reference  to  the  benefi- 
cial ownership  of  the  moneys  deposited.     No 
one  can  sue  at  law  for  a  breach  of  that  con- 
tract,  except  the  parties  to  it.    There  was 
no  privity  created  by  it,  even  upon  the  facts 
of  the  present  case,  as  we  have  found  them, 
between  the  bank  and  the  insurance  company. 
The  latter  would  not  have  been  liable  to  the 
bank  for  an  overdraft  by  Dillon,  as  was  de- 
cided by  this  court,  in   Central  Nai.  Bank 
v.  Boyd  Ina,  Co.,  108  U.  S.  788  [26:   459], 
and,   conversely,    for  the  balance  due  from 
the  bank,  no  action  at  law  upon  the  account 
could  be  maintained  by  the  insurance  com- 
pany.    But  although  the  relation  between 
the  bank  and  its  depositor  is  that  merely  of 
debtor  and  creditor,  and  the  balance  due  on 
the  account  is  only  a  debt,  yet  the  question 
is  always  open,  '  To  whom  in  equity  does  it 
beneficial  ly  belong  ? '    If  the  money  deposi  ted 
belonged  to  a  thini  person,  and  was  held  by 
the  oepoeitor  in  a  fiduciary  capacity,   its 
character  is  not  changed  by  being  placed  to 
his  credit  in  his  bank  account^    See  also 
ManhaUan  Bank  y.    WaOeer,  180  U.  8.  267 
[82:  959]. 

The  case  in  104  U.  8.,  with  the  authorities 
cited  in  it,  is  decisive  of  this.  The  legal 
title  to  these  moneys  deposited  was  in  the 
Rappals;  so  it  was  in  that  case  in  Dillon. 
The  Deneficial  ownership  is  in  the  Gillespies 
there  it  was  in  the  insurance  company.  The 
circumstances  surrounding  the  deposits,  and 
the  relations  between  the  depositor  and  the 
bank,  were  such  as  to  impart  notice  to  the 
bank  that  the  beneficial  ownership  was  out- 
side of  the  legal  title.  With  that  notice,  it 
had  no  rirht  to  appropriate  the  deposits  to 

Ky  the  obligations  of  the  depositor  to  the 
nk,  but  it  was  properly  adjudged  liable 
in  a  suit  in  equity,  and  in  that  alone,  to  the 
claims  of  the  beneficial  owner.  Here  the  r^ 
beneficial  owner  was  the  Oillespies ;  the  lenl 
title  was  in  the  Rappals ;  but  when  they  de- 
posited with  Uie  Bank,  the  latter  received 
Uie  moneys  with  notice  that  the  beneficial 
ownership  was  elsewhere  than  in  the  Rappals. 
It  could  not  in  equity  take  them  and  cancel 
their  private  debt  to  it.  What  might  have 
been  tne  duty  of  the  Bank  in  respect  to  a 
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check  drawn  by  the  Rappals  upon  these 
moneys,  In  favor  of  a  third  party,  In  view 
of  their  legal  title  and  primary  control,  and 
what  equities  the  Gillespies  might  have  in 
case  the  Bank  had  paid  such  a  dieck,  are 
questions  not  now  before  tis,  and  in  respect 
to  which  we  express  no  opinion.  We  only 
decide  that,  unoer  the  circumstances  of  this 
case,  the  Bank  could  not  in  equity  take  these 
particular  deposits  from  the  Rappals  in  pay- 
ment of  their  debt  to  it.  As  the  claim  of 
the  Gillespies  against  the  Bank  was  equit- 
able purely,  equity  alone  had  jurisdiction. 
We  conclude,  ineiefore,  that  the  proper 
forum  was  sought,  and  the  decree  was  ri^nt ; 
and  U  is  affirmed. 


SARAH  MAY,  Fif,  in  *r„ 

COUNTY  OP  JUNEAU. 
(Bee  8.  a  Beporter's  ed.  406-41L) 

Patwt  fix  in^provement  in  pritons,  invaUd^ 
pUadingi  inpatefU  eates. 

1.  The  patent  No.  £6,008,  ffranted  to  Bdwln  May, 
Oot  4, 18S0,  for  an  improvement  In  the  oonstnio- 
tlon  of  prisons,  it  invalid,  on  tiie  irrounds  set 
forth  in  the  opinion  in  Ooun^  o/  B\md  du  XjOc  v. 
Ifoy,  anU^  p.  714. 

&  In  an  action  for  damages  for  infringement  of 
lette»>patent,  want  of  patentability  is  a  defense, 
though  not  set  up  in  an  answer  or  plea. 

[Na  M.] 
Argued  and  Submitted  Nao.  £6, 1890.    Bedded 

Dec,  16, 1890. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Wisconsin, 
to  review  a  judgment  for  defendant  in  an  ac- 
tion to  recover  damages  for  the  infringement 
of  letters-patent.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mettre.  9L  C*  Bvreh  and  Duans  B,  Fat 
for  plaintiff  in  error. 

Mr.  8.  U.  Plimej'»  for  defendant  in  error: 

The  use  of  an  old  method  to  produce  new 
results  is  not  the  subject  of  a  patent 
,  Jpw-np«an<«r  Caae,  90  U.  S.  2S  Wall.  282  (28: 
m);  Vinton  t.  Bamiltom,  104  U.  S.  491  (26: 
o09). 

An  improvement  in  the  construction  of  Jails 
Is  not  the  subject  of  a  patent,  not  befaig  a  ma- 
chine, a  manufacture,  a  composition  oi  matter 
or  an  art. 


.^^'J^T'^^  tofcat  patenU  are  omnted;  when  de- 
eiareavota.   See  note  to  Bvans  v.  Baton,  4:  4B8. 

•^'  to  VatenlabilUy  of  InwerUione,  see  notes  to 
™®|g*on  V.  Boiaseller, ».  78;  Coming  v.  Burden, 

-/f.*®  abandonment  of  inwnaon,  see  noU  to  Pen- 
noj^^/'plalogue,  7:  827. 

AM  to  OimtinBUcn  betioeen  tnventione  of  muShwnHMmi^ 
•wias  oir  products,  and  proceesee:  when  tatter  pot- 

.1   "^  noU  to  Ooming  v.  Burden.  14:  688. 

'JJ******!!!  procesi  and  product  in  aame  patent;  sep- 
«^paCenes  flker^Tbr.   Seenote  to  Evans  v.  Baton, 

Whatroimuemay  eooer.  See  iMle  toO'BaiUj  v. 
Morae,  14:  SOL 

i«7  n.  R. 


JaeobB  y.  Bak&r,  74  U.  S.  7  WaU.  295  (19: 
200). 

A  result  or  effect  is  not  patentable. 

Carver  ▼.  Hyde,  41  U.  8.  16  Pet.  518  (10: 
1061);  New  Proeesi  Fermentation  Co.  v.  Maus, 
20  Fed.  Bep.  726;  LeRw  v.  Tatham,  55  U.  8. 
14  How.  156(14:  867);  Case  v.  Brown,  69  U.  a 
2  WaU.  820  (17:  817);  Swain  T.  ^  2Sfg.  Co.  v. 
Ladd,  102  U.  8.  406  (26: 184). 

The  use  of  an  old  device  in  a  new  position 
is  not  an  invention.  The  law  cannot  take  no- 
tice of  the  motive  of  the  inventor  or  the  new 
result  of  the  use  of  the  old  device. 

TueksT  v.  Spalding,  80  U.  8.  18  Wall.  458 
(20:  515);  Brown  v.  Fip&r,  91 U.  8. 87  (28:  200); 
Burt  V.  Fvory,198  U.  8.  849  (38:  647);  BiU  v. 
Wooster,  182  U.  8.  698  (88:  502);  Watson  v. 
Oinoinnaii,  I.  St.  L,  <ft  O,  B.  Co,  182  U.  8. 161 
(88:  295);  AronY,  Manhattan  B.  Co.  182  U.  8. 
84  (88:  272);  St,  O&rmain  v.  Brunswick,  185 
U.  8.  227  (84:  122);  Heald  v.  Bice,  104  U.  8. 
754  (26:  916);  Hall  v.  Maeneale,  107  U.  8.  00 
(27:  867);  Thompson  v.  Boissdier,  114  U.  8.  1 
(29:  76);  Dunbar  ▼.  Mevers,  94  U.  8.  187  (24: 
84);  ^hmson  v.  BroolUyn  0.  B,  Co.  114  U. 
8. 149  (29:  68);  DovUe  Pointed  Tack  Co,  ▼.  Two 
BiversMfg-  Oo- 109  U.  8.  117  (27:  877):  Pick- 
enng  v.  McCullough,  104  U.  8.  818  (26:  751); 
Hendv  v.  Golden  State  <ft  M.  Iron  Works,  127 
U.  8.  870  (82:  207);  FuHnish  v.  Cook,  2  Fish. 
Pat.  Cas.  669. 

A  oounty  is  not  liable  for  the  misfeasance  or 
nonfeasance  of  its  officers,  agents  or  servants 
when  pursuing  its  public  duty. 

QUman  v.  Contra  Costa  Oounty,  8  Cal.  52, 
68  Am.  Dec.  294;  Hamilton  County  y.  Mighels, 
7  Ohio  St.  109,  118;  Com,  v.  Briee,  22  Pa.  211; 
LoriUard  v.  Monroe,  11  N.  Y.  392;  People  v. 
Toum  Auditors,  74  N.  Y.  811;  Kincaid  v. 
Hardin  County,  52  Iowa,  480;  House  v.  Mont- 
gomery County,  60  Ind.  580;  HoUenback  Y. 
Winnebago  County,  95  Ul.  148;  HiU  v.  Boston, 
122  Mass.  844;  Wefm  y.  Cage  County,  5  Neb. 

494. 
A  county  b  not  liable  for  the  faifringemeni 

of  a  patent. 
Jacobs  Y.  HamUton. County t  1  Bond,  600. 

Mr.  Justice  SUtehford  delivered  the 
opinion  of  the  court: 

This  is  an  action  at  law,  brought  in  the 
Circuit  Oourt  of  the  United  States  for  the 
Western  District  of  Wisconsin,  by  Sarah 
Hay  against  the  County  of  Juneau,  a  cor- 
poration of  the  State  of  Wisconsin,  to  re* 
cover  dama£^  for  the  infringement  of  let* 
ters-patent  jNTo.  25.662,  granted  to  Edwin 
May,  October  4,  1859,  and  extended  for 
seven  years  from  October  4,  1878,  for  an 
**  improvement  in  the  construction  of  pris- 
ons,"* being  the  same  patent  involved  in  case 
No.  61,  Oounty  cf  Fond  du  Lac  v.  May,  ante, 
p.  714,  decided  herewith.  The  specification 
and  claims  are  set  forth  in  the  opinion  in 
that  case.  The  complaint  alleged  infringe- 
ment only  during  the  extended  term,  and 
only  claims  1  and  4  were  involved  in  this 
suit.  The  title  of  the  plaintiff  was  the 
same  as  in  No.  61.  A  demurrer  to  the  com- 
plaint was  overruled  pro  firma,  and  the 
questions  raised  by  it  were  reserved  for 
}  hearing.  The  defendant  then  answered,  set- 
Iting  up  that  it  was  a  corporation  existing 
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for  public  purposes  and  was  not  liable  in 
the  suit ;  also,  tnat  the  matter  covered  by  the 

J  patent,  especially  claim  4,  was  not  the  sub- 
ect  of  a  patent.  The  case  was  tried  before 
a  jury,  which,  under  the  direction  of  the 
court,  found  a  yerdict  for  the  defendant,  on 
which  ludgment  was  entered  for  it,  to  re- 
view which  the  plaintiff  has  brought  a  writ 
of  error. 

The  plaintiff  put  In  her  titl«>,  ^ing  the 
same  papers  as  in  No.  01,  and  tiien  Luther 
V.  Moulton,  the  same  witness  as  in  No.  01, 
testified  as  follows:  "I  live  at  Grand  Rap- 
Ids,  Michigan ;  am  a  partner  in  a  foundry 
there.  I  li^ve  had  experience  in  mechanics 
and  patents;  have  pnotographed  models; 
have  been  consulted  about  the  patentability 
of  mechanical  devices;  have  been  an  expert 
witness  in  patent  causes;  have  done  patent 
soliciting :  have  examined  and  am  acquainted 
with  the^lay  patent  in  suit ;  know  its  speci- 
fications and  claims,  and  am  acouainted  with 
its  practical  operation  and  effect.  I  have 
examined  the  lail  of  the  defendant  County 
and  the  cells  therein  and  the  device  there  in 
use  for  fastening  the  doors  of  the  cells,  its 
arrangement  andmethod  of  operation.  Such 
device  contains,  in  my  opinion,  the  me- 
chanical equivalent  of  the  sorcalled  May 
patent.  It  is  substantially  the  same  thing 
as  the  device  described  in  the  specification 
and  claims  of  the  patent  in  question,  except 
the  second  and  third  claims.  The  results 
produced  by  the  combinations  claimed  in 
[410]  the  patent,  so  far  as  they  relate  to  the  first 
and  fourth  claims,  are  produced  in  the  lail 
by  substantially  the  same  means."  The 
model  of  the  patent  was  then  put  in  evi- 
dence, and  the  witness  explained  the  method 
of  operating  the  device  bv  reference  to  the 
model,  and  pointed  out  the  similarity  be- 
tween the  device  used  by  the  defendant  and 
that  of  the  model.  On  cross^xamination  he 
testified:  '^The  novelty  and  utflity  of  this 
patented  device  consists  in  interposing  a 
grating  or  wall  between  the  person  operating 
Sie  mechanism  for  securing  the  doors  ana 
the  prisoners,  so  that  they  can  be  observed 
through  the  door  or  point  of  observation, 
and  the  corridor  doors  be  closed  and  secured, 
or  unlocked  and  opened,  or  the  cell  doors 
locked  or  unlocked,  all  without  contact  be- 
tween the  lailer  and  the  prisoners,  and  with- 
.  out  the  Jailer  being  in  the  same  apartment 
with  the  prisoners,  and  thus  exposed  to  at- 
tack by  them.  The  several  elements  of  the 
device  are  probably  old.  The  novelty  con- 
sists in  the  particular  combinations  whereby 
a  new  and  useful  result  is  produced.  I 
think  an  ansle  door  is  old ;  have  never  seen 
them  in  jails;  have  seen  angle  doors  and 
curved  doors  and  illustrations  of  them  in 
books  many  years  ago,  before  1859.  Locks 
and  bolts  upon  doors  are  also  old,  and  to 
put  a  lock  or  bolt  on  a  door  would  not  be 
novelty  or  invention.  The  operation  and 
«fFect  of  the  lever  in  moying  the  device 
which  locks  and  unlocks  the  cell  doors  are 
precisely  the  same  without  or  with  a  wall 
or  gratinff  interpoeed  between  the  lever  and 
the  door  locked.  All  the  separate  elements 
of  this  device  have  long  been  in  use  for 
different  purposes  and  are  old,  but  the  par- 
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ticular  combination  adapted  and  intended  to 
interpose  protection  between  the  person 
operating  we  device  and  those  on  the  ottter 
side  of  and  within  the  wall  or  grating  was 
new." 

The  plaintiff  then  gave  evidence  tmdinff 
to  show  that  the  patented  device  was  useful 
and  economical,  and  had  been  in  use  in  many 
jails  and  prisons  since  it  was  patented.  It 
was  admitted  that  the  device  was  put  into 
the  jail  of  the  defendant  in  1878,  and  had 
been  in  use  there  ever  since.  Other  evidence 
was  put  in  on  the  part  of  tiie  defendant, 
including  a  stipulation  signed  by  the  attor 
neys  for  the  respective  parties,  setting  forth 
that,  prior  to  October  6,  1859,  a  device  or 
contrivance  was  in  use  at  t^e  state  prison  at 
Waupun,  Wisconsin,  and  elsewhere,  for 
fastening  a  series  or  row  of  cell  doors  by 
means  of  a  lever  and  horizontal  bar,  but  not' 
operated  outside  of  a  corridor  or  partition 
separating  the  prisoners  from  the  jailer. 

At  the  close  of  Uie  testimony  on  both 
sides,  the  defendant  moved  the  court  to  di- 
rect a  verdict  for  the  defendant  on  the 
grounds,  (1)  that  the  defendant  was  merely  a 
territorial  division  of  the  State,  existing 
only  as  a  political  subdivision  tliereof,  and 
could  not  be  sued  for  the  infringement  of  a 
patent ;  (2)  that  the  right  of  action  in  the 
suit  had  never  been  assi^ed  to  the  plaintiff. 
The   court   sustained    tue   motion   on    both 

Soimds  (80  Fed.  Rep.  241),  and  directed 
e  juiy  to  return  a  verdict  for  the  defend- 
ant, which  was  done.  The  plaintiff  excepted 
to  the  ruling  and  to  the  direction. 

On  the  grounds  set  forth  in  the  opinion  in 
No.  01,  (mifUy  cf  Fond  du  Lae  v.  May,  the 

g stent  was  invalid,  and  the  judgment  must 
e  affirmed.  This  defense  was  set  up  in  the 
answer,  and  the  motion  to  direct  a  verdict 
for  the  defendant  was  broad  enou^rh  to  cover 
the  question  of  the  invalidity  of  the  patent, 
although  that  ground  was  not  then  distinctly 
urged.  Want  of  patentability  is  a  defense, 
though  not  set  up  in  an  answer  or  plea. 
Brmon  v.  Piper,  91  U.  S.  87,  44  [28 :  900, 
202]  ;  Dunbar  v.  Meyer;  94  U.  S.  187  f  24 : 
34]  ;  8laws(m  y.  Orand  Street  R  Oo,  107  U. 
S.  649,  652  [27 :  576.  577]  ;  Hendy  v.  QMen 
StaU  A  M,  Iran  Warke,  127  U.  6.  370,  875 
[32:  207.  209]. 
JudQfmenl  termed. 


TEXAS  LAND  AND  CATTLE  COM- 
PANY. LIMITED.  Plff.  in  Err., 

J.  W.  SCOTT. 

<8ee  8.  G.  Reporter's  ed.  488.) 

Motion  iMipers— Richmond  &  D.  It  Co.  n 
Thouron,  1S4  U.  8. 4S  {S3: 871),  foUotoed. 

1.  Motion  papers  should  contain  in  themselves  so 
muoh  of  the  reoord  as  to  onable  the  oouit  to  aot 
understandiDffly. 

S.  Richmond  A  D,R,Co,  v.  ThomrmK  184  U.  A.  li 
(B8:  S71),  whksh  holds  that  an  order  ot  the  elroiilt 
oouit  remandlnff  a  case  to  the  state  oomt  Is  not 
appealable,  followed. 

[No.  1471.] 
Zkeided  Not.  10, 1890. 
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IN  ERROB  to  tbe  Circuit  Court  of  the  United 
States  for  the  Western  Dietrict  of  Texas. 
On  motion  to  dismiss  or  affirm.     Diamined, 
Mr.  A.  W.   Houetoa.  for  defendant  In 
error,  in  f  ayor  of  motion. 

Per  Curimais 

Motion  papers  sbonld  contain  in  ihemselyes 
so  mucb  01  the  record  as  to  enable  tbe  court  to 
act  understandingly,  and  these  are  deficient  in 
that  regard.  We  have,  however,  examined 
tbe  record,  and  ^  writ  of  error  U  dmnitmi 
upon  the  authority  of  Biehmond  dt  JD.  B,  Oo. 
V.  Thiouron,  184  U.  S.  45  [88:871]. 


PROPELLER  BURLINGTON 

AppU,, 

9. 

DARIUS  C.  FORD. 

(See  8.  a  Th^ProptXUir  BurrindCon,  Bepoiter*s  ed. 

8W-8BB.) 

Jurisdictional  anumnt — adaniraUy  iuit— limi- 
tation of  liabilitif — retieiB  in  admiralty  ea»es 
—tontraet  to  tow  veaad-'aetionable  neffitgenee, 

L  In  a  suit  in  admiralty,  byUbelant  as  owner  of  a 
bargre  and  trustee  for  the  owner  of  her  oanro, 
aflrainst  a  propeller,  to  recover  damages  for  the 
loflB  of  the  harge  and  oararo,  through  the  negli- 
genoe  of  the  propeUer,  while  being  towed  1^ 
her,  in  which  the  libelant  recovered  the  sum  of 
$^M7.65.  this  court  has  jurisdiction,  although 
such  amount  was  subsequently  apportioned  so  as 
to  show  tbe  allowance  for  tho  loss  of  the  barge 
and  for  the  cargo  separately,  to  wit:  $SJMi.81 
for  the  loss  of  the  baxge,  and  $8.QBa.(H  for  the 
cargo. 

t.  In  a  suit  in  admiralty,  where  the  libelant  recov- 
ered more  than  $S,000,  sufBclent  to  give  this  court 
jurisdiction,  the  fact  that«  upon  subsequent  pro- 
ceedings for  limitation  of  liability  in  another  suit, 
the  libelant  could  not  collect  more  than  $4,668. 
does  not  deprive  this  court  of  jurisdiction. 

S.  The  review  by  this  court  of  the  decrees  of  the 
drouit  court  In  admiralty  cases  is  limited  to  a 
determination  of  the  questions  of  law  arising 
upon  the  record  and  to  such  rulings  of  the  circuit 
court,  duly  excepted  to,  as  arepresented  by  a  bill 
of  exception.  Where  there  is  no  bUl  of  ezoep- 
tions  the  inquiry  is  confined  to  whether  the  find- 
togs  of  the  circuit  court  justify  its  decree. 

4.  The  burden  is  upon  him  who  aUeges  a  broach 
of  a  contract  to  tow  a  vessel  to  show  either  that 
there  has  been  no  attempt  at  performance,  or 
wat  there  has  been  neirligence  or  unskillful- 
nen,  to  his  injury,  in  the  performance. 
-^^'SJ*'®  Undinga  of  the  circuit  court  In  an 
s^te^  case  for  the  loss  of  a  barge  and  cargo 
wwte  brtng  towed  by  a  propeller  establish  an 
*J«onable  lack  of  the  uaiuU  caution  and  skill  on 
amiS^^  ^  ^*  propeller,  and  that  what  was 
nrmSi!^.*^.**®'*®  '^^  ^thin  the  power  of  the 
?n?S;?  'o  do.  and  Should  have  been  done  by 
SdSSfSf-?'  competent  skiU  and  experience, 
Sr  Si*  dUferentconduot  would  have  prevented 

SttiSTSL^iL*?^**'^  ■«  sufflcient  to  sustain  a 
««»  for  the  losi  sirainst  the  propeller. 

mSS'I^**'  «>»<*««e«is»  ofiudffmonUin ad- 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  £astem  Dis- 
trict of  Michigan  in  favor  of  libelant  in  an  ad- 
miralty case  for  the  loss  of  a  barge  and  cargo, 
while  being  towed  by  a  Propeller,  against  the 
Propeller. 
On  motion  to  dJsmisa  or  affirm.    Ajfirmed, 

Statement  bv  Mr.  GhUf  Juitiee  Fallert 

Darius  C.  Ford  filed  his  libel  in  the  Die-  [387J 
trict  Court  of  the  United  States  for  the  East- 
em  District  of  Michigan,  as  owner  of  the  i 
barge  William  Vanetta,  and  trustee  for  the 
owners  of  her  cargo,  against  the  Propeller 
Burlington,  to  recover  damages  for  the  loss 
of  the  barge  and  cargo  in  Lf^e  Erie,  while 
being  towed  by  the  Propeller,  because,  as 
averred,  of  her  careless  and  negligent  man- 
agement. 

Bradley  and  Burrington,  as  owners  of  the 
Propeller,  answered,  denying  carelessness 
and  negligence,  and  pleading  also  the  Limi- 
tation of  Liability  Act  in  connection  with 
an  appraisal  and  stipulation  in  the  case. 

The  district  court  found  the  Burlington 
guilty  of  the  carelessness  and  negligence  al- 
leged, and  entered  a  final  decree  confirming 
the  report  of  the  commissioner  fixing  the 
damages  for  the  loss  of  the  cargo  at  the  sum 
of  $8,861.98,  and  for  the  loss  of  the  barge 
and  freight  at  the  siun  of  $2,820.88,  in  afl, 
$6,191.76;  and  it  further  appearing  to  the 
court  that  the  Propeller  haa  been  duly  ap- 
praised at  the  sum  of  $5,800,  and  that  a 
stipulation  with  sureties  had  been  filed  fn 
that  amount  to  secure  the  judgment  of  the 
court,  it  was  ordered  that  the  said  sum  of 
$5,800  be  apportioned  and  distributed  as 
follows :  $2,422.28  to  libelant  for  his  damages 
by  reason  of  the  loss  of  the  barge  and  freight, 
and  $2,877.72  to  libelant  as  trustee  for  the 
owners  of  the  cargo;  and  these  sums  were 
awarded  to  him  for  the  damages  therein,  and 
it  was  decreed  that  he  recover  the  same  of 
the  claimant  of  the  Propeller  and  the  sureties 
in  the  stipulation  with  costs,  and  that  libel- 
ant have  execution  therefor. 

The  owners  of  the  Propeller  appealed  to 
the  circuit  court,  and,  the  appeal  having  been 
heard,  that  court  made  the  following  findings 
of  fact  and  conclusion  of  law,  to  wit : 

*'Thi8  court  finds  from  the  evidence  that 
there  was  an  agreement  on  the  piut  of  the 
Burlington  to  tow  the  Vanetta  from  Detroit 
to  Cleveland  eta  the  South  passage,  through 
Lake  Erie. 

**  That  in  violation  of  such  agreement  the 
master  of  the  Burlington,  after  entering  Lake 
Erie  koid  running  for  some  hours  on  the 
proper  course  for  we  South  passage,  changed  [888J 
the  cx>':^rse  of  the  Burlington  and  took  the 
Vanetta  via  north  shore  of  Lake  Erie. 

"That  the  South  passage  was  the  usual, 
-safest  and  proper  course  from  the  Detroit 
River  through  Lake  Erie  to  Cleveland  at  that 
season  of  the  year,  especially  with  the  wind 
from  the  southward  and  westward,  as  it  pre- 
vailed when  the  Burlington  started  on  the 
trip  with  the  Vanetta  in  tow. 

''That  with  the  wind  as  It  was,  the  north 
shore  was  a  lee  shore  to  the  Burlington  and 
her  tow,  and  in  taking  the  North  passage,  the 
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master  of  the  Burlington  not  only  violated 
his  agreement  with  the  Vanetta,  but  by  this 
direction  actually  exposed  the  latter  to 
greater  risk  and  daneer. 

"  That  the  master  oi  the  Burlington,  haying 
sought  and  gained  shelter  from  t£e  southwest 
wind  on  the  east  side  of  Pt.  Pelee  Island, 
which  offered  him  a  safe  and  sufficient  pro- 
tection, about  8  o'clock  in  the  morning  of 
April  1st,  1886,  left  that  shelter  and  pulled 
the  Vanetta  and  her  other  bar^e  back  to  the 
north 'ard  and  westward  into  tne  open  lake, 
where  the  Burlington  and  her  tow  were  sub- 
jected to  the  full  force  of  the  wind  on  a  lee 
shore  and  where  the  Burlineton  was  unable 
to  control  and  mansTO  said  barge,  thereby 
bringing  about  a  collision  between  them, 
which  resulted  in  serious  injury  to  the  Van- 
etta and  led  to  her  total  loss. 

**That  it  was  an  improper  and  unseaman- 
llke  move  on  the  part  of  the  Propeller  Bur- 
lington to  leave  the  shelter  of  the  east  side 
of  rt.  Pelee  Island  and  go  back  into  Pigeon 
Bay  on  a  lee  shore,  where  the  Vanetta  was 
exposed  to  greater  danger,  whid^  resulted 
in  her  loss. 

"T^t  the  Propeller  was  in  fault  for  not 
attempting  to  tow  the  Vanetta  to  a  place  of 
greater  safety  after  the  latter  was  infuriMl  in 
Pigeon  Bay  and  had  signaled  the  former  for 
help. 

"It  follows,  therefore,  as  a  matter  of  law, 
that  said  Propeller  Burlington  is  liable  to 
the  libelant  and  appellee  for  the  value  of  said 
barge  William  vanetta,  and  her  cargo,  as 
adjudged  by  the  district  court,  whose  judg- 
ment and  decree  in  this  case  is  in  all  things 
affirmed,  with  costs,  and  interest  on  the 
amount  awarded  libelant  in  the  court  below. 
Judgment  will  accordingly  be  rendered 
herein  against  the  appellant  and  the  stipu- 
lators on  the  appeal  bond  for  the  amount  of 
the  decree  below  with  interest  and  costs,  for 
which  execution  is  awarded." 

And  decree  was  thereupon  entered  aa  fol* 
Iowa: 

"This  cause  having  been  fully  argued  by 
counsel  on  either  side,  and  the  record  of  the 
court  below  being  seen  and  fully  considered, 
it  is  now  bv  this  court  considered,  adjudged 
and  decreed  that  the  judgment  and  decree  of 
the  district  court  aforesaid  be  and  the  same 
is  now  in  all  thinn  affirmed. 

"And  it  is  furUier  considered,  adjudged 
and  decreed  by  this  court,  that  the  said 
libelant  do  recover  of  and  from  the  said  Rus- 
sell M.  Bradley  and  Riley  M.  Burrington, 
claimants  and  appellants,  and  also  against 
Perrv  R.  Hall,  Russell  M.  Bradley,  Charles 
H.  firadley  and  Jay  Ck>nderman,  as  sureties 
on  appeal  for  said  appellants,  the  sum  of  five 
thousand,  five  hundred  and  sixty-seven  dol- 
lan  and  sixtv-flve  cents  damages,  being  the 
sum  for  which  judgment  or  decree  in  the 
court  below  was  allowed  ($5,800),  with  in- 
terest to  this  day  ($267.65),  together  with 
said  libelant's  cost  of  suit  both  in  the  district 
court  and  in  this  court,  to  be  taxed  bv  the 
clerk  of  this  court  It  is  further  ordered, 
considered,  adjudsed  and  decreed  that  the 
above  sum  of  Urt  thousand,  ilve  hundred  and 
sixty-seven  dollan  and  sixty-ilve  cents  be 
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apportioned  and  distributed  between  libelant 
as  owner  of  scow  William  Vanetta  and 
freight,  and  as  trustee  for  the  ownere  of  the 
cargo  of  said  scow,  in  manner  following :  the 
sum  of  two  thousand  five  hundred  and  forty- 
four  doUare  and  sixty-one  cents  ($2,544.61) 
to  libelant  for  his  damages  by  reason  of 
the  loss  of  said  scow  William  Vanetta 
and  freight ;  and  the  sum  of  three  thousand 
and  twenty- three  dollars  and  four  cents 
($8,028.04)  to  libelant  as  trustee  for  the 
owners  of  the  cargo  cf  said  scow,  and  that 
he  have  execution  against  the  said  claimants 
and  appellants  and  said  sureties  on  appeal 
therefor.  ** 

From  this  decree  an  appeal  was  taken  to 
this  court.  It  was  shown  by  affidavit  that, 
after  this  appeal  was  taken,  the  owners  of 
the  Propeller  filed  their  petition  in  the  dis- 
trict court  alleging,  among  other  things,  the 
assertion  of  claims  against  them  as  ownere 
of  the  Propeller  by  reason  of  the  loss  of  the 
barges  Vanetta  and  Star  of  Hope,  while  in 
tow  of  the  Propeller;  the  seizure  of  the 
Propeller  at  the  suit  of  the  appellee,  her 
appraisal  at  the  sum  of  $5,800  and  the  filing 
of  the  stipulation  in  that  sum ;  and  praying 
that  they  might  contest  their  liability  and 
the  liability  of  the  Propeller  for  the  loss  of 
the  barges ;  that  such  proceedings  were  had 
thereunder  as  resulted  in  finding  the  value 
of  the  Propeller  on  the  day  of  the  loss  at 
$7,000 ;  that  there  was  due  appellee  by  reason 
of  the  loss  of  the  Vanetta  the  sum  of  $5, 880. 74 
and  interest,  and  to  the  ownere  of  the  Star 
of  Hope  by  reason  of  her  loss  the  sum  of 
$4,000  and  interest,  and  a  final  decree  was 
enters  limiting  the  liabilitv  of  appellants 
to  the  sum  of  $7,000  with  interest,  which 
decree  was  on  appeal  to  the  circuit  court  in 
all  things  affirmed ;  that  at  the  date  of  the 
entry  of  the  decree  from  which  the  appeal 
in  this  case  was  taken  there  was  due  appellee 
the  sum  of  $6,542.06,  and  to  the  owners  of 
the  Star  of  Hope  the  sum  of  $4,488,  principal 
and  interest ;  that  at  that  date  the  decided 
value  of  the  Propeller,  with  interest  from 
the  day  of  the  loss,  was  $7,854 ;  and  that  the 
proportion  due  to  appellee  was  the  sum  of 
$4,658.  This  appears  in  substance,  with  a 
slight  difference  in  the  amounts  by  reason  of 
the  calculation  of  interest,  from  the  report 
of  the  commissioner  in  the  limited  liability 
proceedings,  a  copy  of  which  was  attached 
to  the  affioavit 

Mr.  H.  O.  Wlaner*  for  appellee,  hi  favor 
of  motion: 

This  court  has  no  jorlsdictioD  as  to  the 
amount  in  controversy. 

Qib9(m  V.  8h^fMt,  122  U.  H.  27  (80:  1068); 
(Hirer  v.  Almander,  81 U.  8.  6  Pet.  148  (8:  849); 
Rich  V.  Lambert,  58  U.  S.  12  How.  847  (18: 
1017):  Eg  parte  BalHmore  A  0.  R.  Ch,  106  U. 
8.  5  (27:  7^;  Ths  Nevada,  Id.  154  (149)i 

The  findings  are  not  reviewable. 

The  Maggie  J.  Smith,  128  U.  8. 842  (81: 175). 

This  decree  can  only  be  reveraed  for  matter 
of  law. 

The  Ebreeliiar,  128  U.  8.  40  (81:  75);  The 
Webb,  81  U.  8.  14  Wall.  406  (20:  774). 

Meure,  H.  H.  Swan  and  F.  H.  Oaafl«ld« 
for  appellants,  in  opposition  to  motion: 
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The  matter  In  ditpate,  exehidye  of  ootts,  ex- 
oeedt  the  ram  of  $5,000,  And  the  CMe  is  tbere- 
fofe  appeslable. 

TAe  0ommandtr4fi^0hUf,  68  U.  0.  1  Wall. 
48  a7:  600);  Tks  Ekt^DUMa,  77  U.  8.  10  Wall. 
1  (10:  870):  Gibion  ▼.  8k^fddi,  128  U.  8.  88, 
84  (80: 1086);  Boddr.  Heartt,  84  U.  8. 17  Wall. 
864  (81:  687);  Etisi  t.  Qvnttr,  181  U.  8.  188 
(80:  884);  (Hiwr  v.  ASnaruUr,  81  U.  8.  6  Pet 
148  (8:  840);  BMr.  Lambert,  68  U.  8. 18  How. 
852  (18:  1()I0). 

There  being  no  ^UDd  whatever  for  this 
motion  to  diamin,  ;de  court  will  not  consider 
the  motion  to  affirm,  and  we  are  not  called 
npoo  to  discosi  that  matter  at  alt 

Tks  Qmnemara,  108  0.  8.  754,  756(86:  888); 
Jhria  ▼.  Carbin.  118  U.  8.  687  (28:  1140). 

The  only  ioqaiiy,  therefore,  is.  Do  the  facts 
foaod  show  negligence?  There  is  no  flnding 
reflecting  on  the  competency  of  the  master. 

Lawrmee  y.  JVinlum,  58  U.  &  17  How.  110 

£5:  62);  The  fUar  <tf  Bope,  76  U.  &  0  WalL 
K),  881  (10:  646X 

Damage  sustained  bj  a  tow  does  not  ordl- 
narilj  mise  a  preramption  that  the  tng  has 
been  In  fanlt. 

The  Webb,  81  U.  8.  14  WaU.  414  (80:  776); 
Ths  UP.  DajfUm,  180  U.  8.  858  (81:  675),  af- 
firming &  a  18  Blatchf.  411;  Th§  Meeker,  4 
Biaa.274. 

The  facta  do  not  ahow  the  tag  UaMe. 

TkeW.B.  Qladwieh,  17  Bbtchf.  77;  The 
TkamaeKUep,fiBfn.9fili  The Mokawk^J Bm. 
188,  affirmed  on  appeal;  The  Otematie,  Brown, 
Adm.  502;  The  Jamee  P.  DondUbon.  10  Fed. 
Rep.  864;  The  Moeher,  4  BIsa.  274. 

Mr,  OhUf  jMtUee  Falter  dellyered  the 
opinion  of  the  court : 

Thla  case  comes  before  us  on  a  motion  to 
dismiss,  united  with  a  motion  to  affirm. 
Appellee  contends  that  as  he  recoyered  for 
himself,  as  owner,  only  the  sum  of  $2,544.61, 
and  for  the  owners  of  the  cargo  only  the  sum 
of  $8,028.04,  the  matter  stands  as  though 
two  separate  raits  had  been  broujght,  and 
that  the  amount  In  conooyersy  In  either  does 
not  reach  the  Jurisdictional  sum ;  and  Sk 
•orii  BaUimere  S  0,  R,  Cb.,  106  U.  8.  6 
[87:  78],  and  The  Neeadm,  li  154  [1401. 
rsAil  ^^  cited.  But  in  both  of  those  cases  the 
^^^^  owners  of  the  yessel  and  the  owners  of  the 
cargo  were  parties  to  the  proceedings  and 
recoyered  the  amounts  due  them  respectiyely. 
Here  Fdrd  is  to  be  tieated  In  all  respecta  as 
the  sole  libelant  and  the  decree  Is  for  the 
recoyery  of  the  total  sum  of  $5,567.65,  and 
although  thla  amount  was  rabaequently  ap- 
portioned so  at  to  ahow  the  allowance  for  the 
KMs  of  the  harm  and  that  for  the  lose  of  the 
cargo,  separately,  the  decree  for  recoyery  of 
the  aggregate  remained  the  same,  and  the  ex* 
ecution  ordered  against  the  claimants  and 
their  sureties  on  appeal  would  issue  for  the 
tingle  amount 

Nor  does  the  fact  that  apoo  the  rabae* 
craent  proceedings  for  limitation  of  llabili^, 
ft  appeared  that  Ford  could  not  collect  more 
than  $4,658,  his  pre  rate  share  of  the  limit 
decreed,  affect  the  question.  That  llmita- 
lloD  was  arrlyed  at  In  the  other  rait  snd 
cannot  be  laid  hold  of  at  cootrolling  this. 
We  think,  howeyer.  under  the  drcum^noea, 
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that  there  was  color  for  the  motion  to  dis- 
miss, thotigh  we  oyerrule  it  and  that  we 
may  therefore  consider  the  mc^on  to  affirm. 

Under  the  Act  of  February  16,  1875  (18 
Stat  815,  chap.  77),  our  reylew  of  the  ae- 
crees  of  the  circuit  courts  upon  their  find- 
ings of  teeX  and  conclusions  of  law  In  ad- 
miralty cases  is  ''limited  to  a  determination 
of  the  questions  of  law  arising  upon  the 
record,  and  to  such  rulings  of  the  circuit 
court,  excepted  to  at  the  time,  as  may  be 
presented  by  a  bill  of  exceptions,  prepared 
as  in  actions  at  law."  There  is  no  bill  of 
exceptions  here,  and  the  inquiry  is  reduced 
simply  to  whether  the  findings  of  the  circuit 
court  Justify  the  decree  appealed  from. 

The  general  rule  is  laid  down  by  Mr, 
Juetice  8trong[,  delivering  the  opinion  of  the 
court  in  The  Steamer  WeS>,  81  U.  S.  14  Wall. 
406.  414  [20 :  774.  775],  ''that  an  engagement 
v>  tow  doea  not  impoee  either  an  obligatioD 
to  inrare.  or  the  liability  of  common  car- 
riors.  The  burden  Is  always  upon  him  .who 
alleges  the  breach  of  rach  a  contract  to  ahow 
either  that  there  has  been  no  attempt  at  per* 
formance,  or  that  there  has  been  negligence 
or  unskillfulneas  to  his  Injury  In  the  peiform* 
ance.  Unlike  the  case  of  common  carriers, 
damage  sustained  by  the  tow  does  not  ordi- 
narily raise  a  presumption  that  the  tug  has 
been  in  fault  The  contract  requires  no 
more  than  that  he  who  undertakes  to  tow 
shall  carry  out  his  undertakiuf  with  that 
degree  of  caution  and  skill  which  prudent 
navigators  usually  employ  In  similar  aery- 
ices.  But  there  may  be  cases  In  which  the 
result  is  a  safe  criterion  by  which  to  Judge 
of  the  character  of  the  act  which  baa  caused 
it" 

The  circuit  court  found  that  the  lose  of 
the  Vanetta  was  the  reralt  of  improper  and 
unseamanlike  conduct  on  the  part  of  the 
Propeller  Burlington.  And  the  findings  state 
yarious  facts  showing  that  the  Propeller  was 
In  fault  Mid  that  but  for  rach  fault  the  loae 
would  not  haye  happoied.  Findings  that 
the  master  of  the  Burlington  took  the  vanetta 
fia  the  north  ahofe  of  Lake  Brie  when  the 
South  passage  was  the  usual,  safest  and 
proper  course  at  that  season  of  the  year,  es- 
pecial ly  with  the  wind  as  it  then  preyailed* 
and  that  In  doing  so  he  ylolated  nis  agree- 
ment with  the  Vanetta  and  exposed  the  latter 
to  greater  risk  and  danger ;  tnat  the  master, 
having  gained  shelter  which  offered  a  safe 
and  suiSclent  nrotection.  left  it  and  pulled 
the  Vanetta  ana  the  other  barge  into  the  open 
lake,  where  the  Propeller  and  her  tow  were 
rabjected  to  the  full  force  of  the  wind  on 
the  lee  side,  and  the  Propeller  was  unable 
to  control  and  manage  the  bargee,  which  re- 
raited  in  serious  Injury  to  the  Vanetta  and 
led  to  her  tota^>ss:  that  this  was  an  Im- 
proper and  unseamanlike  move,  and  reralted 
In  the  Vanetta's  lose ;  and  that  the  Propeller 
was  In  fault  for  not  attemptinc  to  tow  th* 
Vanetta  to  a  place  of  greater  sdety  after  the 
latter  was  injured  in  Plceon  Bay  and  had 
signaled  the  fonner  fbr  help,— «re  flndlnct 
from  which  the  conclusion  of  law  followed ; 
for  these  findings  established  that  In  what 
was  done,  there  was  an  actionable  lack  of 
the  usual  caution  and  skill,  and  that  whal 
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was  omitted  to  be  done  was  within  the  power 
of  the  Propeller  to  do,  and  should  have  been 
done  by  any  master  of  competent  skill  and 
experience ;  and  that  different  conduct  would, 
in  all  probability,  have  prevented  the  catas- 
trophe. As  we  cannot  go  behind  the  find- 
ings, and  they  are  sufficient  to  sustain  the 
decree,  further  argument  is  not  required. 
The  Maggie  /.  Smith,  128  U.  8.  849  [81 : 
17q  ;  me  Gazelle,  128  U.  8.  474  [82:  496]. 
Decree  affirmed. 


CLIFTON  HOLDEN,  App^.. 

V, 

STATE  OP  MINNESOTA. 
(Bee  &  a  Beporter'sed.  488-480.) 

Minneeoia  Aet  cf  1889  in  regard  to  murder— 
^eet  cf—did  not  repeal  prior  law — not  ex 
pobt  f acto— ^A  section  —habecLe  eorpue — etate- 
mentin  application — warrant  qf  governor — 
r^tUatione  ae  to  puniehmenL 

t.  The  Minnesota  Act  of  188S,ln  regard  to  the 
mode  of  inflictiiiir  the  punishment  of  death,  re- 
pealed only  suoh  previous  laws  as  were  Inoonsls- 
teot  with  Its  provlsiODs;  and  preTious  statutes 
■that  were  oonslstent  with  Its  provisions  were  un- 
affected. 

2.  The  Aot  of  1880  did  not  supersede  the  prior  law, 
pre8oribinfir,as  the  punishment  for  murder  In  the 
first  degree  oommltted  prior  to  April  24,  1889, 
death  by  hanging,  to  be  Inflloted  after  the  issue 
by  the  governor  of  a  warrant  of  execution. 

t.  The  third  section  of  that  Act,  which  prescribes 
the  hour  of  the  d^  before  which,  and  the  man- 
ner in  which,  the  punishment  by  hanging  shall  be 
inflicted.  Is  not  ex  poet  fo/Cto  as  to  offenses  com- 
mitted before  its  passage. 

4.  The  fourth  section  of  the  Aot  of  1880,  prescrib- 
ing solitary  confinement,  applies  only  to  future 
offenses,  not  to  those  committed  prior  to  its  pas- 


t.  Where  the  statement  in  the  application  for  a 
writ  of  habeas  corpus,  that  the  appellant  is  kept 
in  solitary  confinement,  is  denied  in  the  return  to 
the  writ,  and  there  Is  no  proof  in  the  record  upon 
the  subject,  It  cannot  be  presumed  that  the  state- 
ment is  true. 

4.  It  is  competent  for  the  State  to  establish  the 
regulation  that  the  day  on  which  the  punishment 
of  death  should  be  inflicted  should  depend  upon 
the  warrant  of  the  governor,  and  such  regulation 
is  entirely  oonslstent  with  due  process  of  law. 

t.  Hie  Legislature  of  a  State  can  legally  prescribe 
regulations  that  the  sentence  to  death  shall  be 
executed  before  sunrise  and  within  the  walls  of 
the  Jafl,  or  within  some  other  Inclosure  higher 
than  the  gallows  so  as  to  exclude  the  view  of  perw 
sons  outside,  and  the  number  and  character  of 
those  who  may  witness  the  execution,  and  that 
newspaper  reporters  shaU  be  excluded;  and  such 
regulations  when  applied  to  offenses  previously 
committed  are  not  m;  post  faeUk 

[No.  1287.] 
Argued  Nim.iO.  91, 1390.  Deeided  Dee.  $,  2890. 

APPEAL  from  a  Judgment  of  the  Circuit 
Ooort  of  the  United  States  for  the  District 

VofTM^^Ae  to  comtUuttomOUv  cf  ez  poet  facto 
IMM,  see  noCst  to  OaMer  v.  Bull,  1:848;  Stuiges  v. 
OownlMhleld,  4:  sea. 
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of  Minnesota,  denying  the  application  for  the 
discharge  of  a  prisoner  on  a  writ  of  habeas 
corpus,  he  heing  sentenced  to  death  for  mur- 
der.   Ajflrmed. 

The  facts  are  stated  In  the  opinion. 

Mr.  CluM.  O.  Willson  for  appellant. 

Meeers.  Moeee  E.  Olapp  and  Eu  W.  Childa 
for  appellee. 

Mr,  Justice  H»rl«a  delivered  the  opinion 
of  the  court : 

By  an  indictment  returned  May  15,  1889, 
In  the  District  Court  of  Redwood  County, 
Minnesota,  Clifton  Holden  was  charged  with 
the  crime  of  murder  In  the  first  degree,  com- 
mitted In  that  county  on  the  2Sd  day  of 
Novemher,  1888.  Having  been  found  guilty, 
and  a  motion  for  a  new  trial  having  been 
overruled,  he  prosecuted  an  appeal  to  the 
Supreme  Court  of  the  State.  That  court 
affirmed  upon  the  merits  the  order  denying 
the  motion  for  a  new  trial,  and  remitted  the 
case  to  the  district  court.  Slate  v.  Holden, 
42  Minn.  850.  In  the  latter  court  It  was  ad* 
judged,  February  18,  1890,  that,  as  a  punish- 
ment for  the  crime  of  which  he  had  been 
convicted,  Holden  be -confined  in  the  common 
lall  of  Brown  County  (there  being  no  Jail 
in  Redwood  County) ,  and  that  thcreuf ter  and 
after  the  lapse  of  three  calendar  months  from 
the  date  of  the  sentence,  and  at  a  time  to  be 
designated  in  the  warrant  of  the  governor  of 
the  State,  he  be  taken  to  the  place  of  execu- 
tion  and  hanged  by  the  neck  until  dead. 
Qen.  Stat.  Minn.  1878,  chap.  117,  §  1. 

On  the  21st  of  May,  1890,  the  governor 
issued  a  warrant  to  the  sheriff,  which,  after 
recitine  the  judgment,  commanded  and  re- 
quired him  to  cause  execution  oi  the  sentence 
of  the  law  to  be  done  upon  the  convict  on 
Friday,  the  27th  day  of  June,  1890,  before 
the  hour  of  sunrise  of  the  day  last  named, 
at  a  place  In  the  County  of  I^wood,  to  be 
selected  by  such  officer,  "conformably  with 
the  provisions  of  section  8  of  an  Act  entitled 
'An  Act  Providing  for  the  Mode  of  Indicting 
the  Punishment  of  Death,  the  Manner  \u 
Which  the  Same  shall  be  Carried  into  Effect, 
and  Declaring  a  Violation  of  Any  of  the  Pro- 
visions of  This  Act  to  be  a  Misdemeanor,* 
approved  April  24,  1889." 

The  accused,  being  in  custody  under  the 
above  judgment  and  warrant,  presented  to 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Minnesota  his  written  appli- 
cation for  a  writ  of  habeas  corpus,  based 
upon  Uie  ground  that  he  was  restrained  of 
his  liberty  in  violation  of  the  Constitution 
of  the  United  States.  The  writ  was  issued, 
and  the  officers  having  charge  of  the  accused 
made  a  return,  to  which  the  petitioner  filed 
an  answer.  The  attorney-general  of  Minne- 
sota appeared  on  behalf  of  the  State,  insist- 
ing that  the  detention  of  the  petitioner  was 
not  in  violation  of  the  supreme  law  of  the 
land.  Upon  final  hearing  the  application 
for  discharge  was  denied.  From  tnat  order 
the  present  appeal  was  taken  under  section 
764  of  the  Revised  Statutes,  as  amended  by 
the  Act  of  March  8,  1885  (28  But.  chap. 
858,  p.  487). 

The  principal  question  before  ns  depends 
upon  the*  effect  to  be  given  to  the  A.A,  re- 
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ferred  to  in  the  governor's  warrant,  of  April 
04.  1889.    That  Act  is  as  follows : 

**g  1.  The  mode  of  inflicting  the  pnnish- 
ment  of  death  shall  in  all  cases  be  hanging 
by  the  neck  until  the  person  is  dead,    g  2. 
Whenever  the  punishment  of  death  is  inflicted 
apon  any  convict  in  obedience  to  a  warrant 
from  the  governor  of  the  State,  the  sheriff 
of  the  county  shall  be  present  at  the  execu- 
tion, unless  prevented  oy  sickness  or  other 
casualty;  and  he  maj  have  such  mllitaiy 
^nia>xl  as  he  may  think  proper.    He  shall  re- 
ftooj     tarn  the  warrant  with  a  statement  under  his 
hand  of  doings  thereon  aa  soon  as  may  be 
after  the  said  execution  to  the  governor,  and 
shall  also  file  in  the  clerk's  office  of  the  court 
where  the  conviction  was  had  an  attested 
copy  of  the  warrant  and  statement  aforesaid, 
and  the  clerk  shall   subjoin  a  brief  abstract 
of  such  statement  to  the  record  of  conviction 
and  sentence.     %  8.  The  warrant  of  execution 
shall  be  executed  before  the  hour  of  sunrise 
of  the  day  designated  in  the  warrant  and 
within  the  walls  of  the  jail   in   all  cases 
where  the  jail    is  so  constructed  that  it  can 
t)e  conveniently  done  therein ;  but  when  the 
jail  is  not  so  constructed,  the  warrant  shall 
be  executed  within  an  inclosure  which  shall 
be  higher  than  the  gallows,  and  diall  ex- 
clude the  view  of  persons  outside,  and  which 
shall   be  prepared  for  that  purpose,  under 
the  direction  of  the  sheriff,  in  the  immediate 
vicinity  of  the  jail,  or,  if  there  be  no  jail 
in  the  county,  at  some  convenient  place  at 
the  county-seat,  to  be  selected  by  the  sheriff. 
%  4.  After  the  issue  of  the  warrant  for  exe- 
cution by  the  governor,  the  prisoner  shall  be 
kept  in  solitary  confinemeiit,  and  the  follow- 
ing persons  shall  be  allowed  to  visit  him, 
but  none  other,  viz :  the  sheriff  and  his  dep- 
uties, the  prisoner's  counsel,  any  priest  or 
clergyman  the  prisoner  may  select,  and  the 
members  of   his   immediate   family,     g   5. 
Resides  the  sheriff  and  his  assistants,    the 
following  persons  may  be  nresent  at  the  exe- 
cution, but   none  other:  tne   clergyman   or 
priest  in  attendance  upon  the  prisoner  and 
such  other  persons  as  the  prisoner  may  desig- 
nate, not  exceeding  three  in  number,  a  phy- 
sician or  surgeon,  to  be  selected  by  the  sheriff, 
and  such  other  persons   as  the  sheriff  may 
designate,    not  exceeding  six    in    number, 
but  no  person  so  admittea  shall   be'  a  news- 
paper reporter  or  representative.     No  account 
of  the  details  of  such  execution,  beyond  the 
statement  of  the  fact  that  such  convict  was 
on  the  day  in  question  duly  executed  accord- 
ing to  law,  shall  be  published  in  any  news- 
paper.    $  6.  Any  person  who  shall  violate 
or  omit  to  comply  with  any  of  the  provis- 
ions of  this  Act  shall  be  guilty  of  a  misde- 
£487]     ineanor.     g  ''«  All   Acts  and  parts   of  Acts 
inconsistent  with  the  provisions  of  this  Act 
are  hereby    repealed,    g  8.  This  Act  shall 
take  effect  and  be  in  force  from  and  after  its 
l^assage.**     Oen.  Laws  Minn.  1889,  chap.  20, 
p.  66. 

The  contention  of  the  appellant  is  that  by 
the  law  of  Minnesota,  in  force  when  the  al- 
XeeeA  crime  was  committed,  and  up  to  the 
pi^sage  of  the  Act  of  April  24,  1889,  the 
punishment  for  murder  in  the  first  degree 
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was  death,  without  solitary  confinement  of 
the  convict ;  that  the  Act  of  that  date  adding 
the  penalty  of  solitary  oonflnement  between 
the  oate  of  the  governor's  warrant  and  the 
execution,    would,    if   applied  to   previoui 
offenses,  be  ex  poH  facte  in  its  nature,  and, 
therefore,  was  inconsistent  with  the  prior 
law ;  and  that  inasmuch  as  that  Act  nuide  no 
saving  as  to  previous  oA'enses,  and  repealed 
all  Acts  and  parts  of  Acts  inconsistent  with 
its  provisions,  there  was  no  statute  in  force, 
after  the  24th  of   April,  1889,    prescribing 
the  punishment  of  death  for  murder  in  the 
first    degree   committed    before    that   date. 
While  this  may  not  be  expressed  in  terms,  it 
is  in  fact  the  contention  of  the  appellant, 
the  argument  in  his  behalf  necessarilv  lead- 
ing to  this  conclusion ;  for  he  insists  that  the 
repeal  by  the  seventh  section  of  the  Act  of 
18^  of  all  prior  inconsistent  laws  was  an 
act  of  complete  amnesty  in  respect  to  all 
offenses  of  murder  in  the  first  degree  pre- 
viously committed,  making  subsequent  im- 
prisonment therefor  illegal.    Whether  such 
was  the  result  of  that  A^  inteipreted  in  the 
light  of  prior  statutes,  is  the  principal  ques- 
tion on  this  appeal. 

By  the  General  Statute^  of  Minnesota,  in 
force  at  the  close  of  the  legislative  session 
of  1878,  it  was  provided  (chap.  94)  that  the 
killing  of  a  hiunan  being,  without  the 
authority  of  law,  and  with  a  premeditated 
design  to  effect  the  death  of  the  person 
killed,  or  any  human  being,  was  muraer  in 
the  first  degree  (§  1)  ;  and  that  whoever  was 
convicted  uiereoi  should  suffer  the  penalty 
of  death,  and  be  kept  in  solitary  confine- 
ment for  a  period  of  not  less  than  one  month 
nor  more  than  six  months,  in  the  discretion 
of  the  Judge  before  whom  the  conviction 
was  had,  at  the  expiration  of  which  time  it 
became  the  duty  of  the  governor  to  issue 
his  warrant  of  execution.  Gen.  Stat.  1878, 
8  2,  pp.  882,  883.  Other  sections  of  the 
same  cnapter  were  as  follows:  **§  8.  The 
penalty  of  death  as  a  punishment  lor  crime 
is  hereby  abolished  in  this  State,  except  in 
the  cases  provided  for  in  section  two  of  this 
Act,  and  hereafter  the  penalty  for  the  crime 
of  murder  in  the  flret  degree  sliall  be  ss  pre- 
scribed  in  sections  two  and  three  of  this  Act. 
1868,  chap.  88,  §  1.  §  4.  Whenever,  upon 
the  trial  of  any  person  upon  an  indictment 
for  murder  in  the  first  degree,  the  jury 
shall  have  agreed  upon  a  verdict  of  guilty 
of  such  offense,  sucn  jury  may  also  deter- 
mine in  the  same  manner  that  the  person  so 
convicted  shall  be  punished  by  death,  and, 
if  they  so  determine,  shall  render  their  ver- 
dict accordingly ;  and  in  such  case  the  per- 
son BO  convicted  shall  be  punished  by  death, 
as  prescribed  by  section  two  of  chapter 
ninety-four  of  the  General  Statutes  for  the 
punishment  of  murder  in  the  first  degree, 
id.  8  2.  8  5.  Whoever  shall  be  convicted 
of  murder  in  the  first  degree,  if  the  jury 
upon  whose  conviction  the  penaltv  is  inflicted 
shall  not  by  their  verdict  prescribe  the  pen- 
alty of  death,  shall  be  punished  by  imprison- 
ment at  hard  labor  in  the  state  orison  durins 
the  remainder  of  the  term  of  his  natural 
life,  with  solitary  confinement  upon  bread 
and  water  diet  for  twelve  days  in  each  year 
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during  the  term,  to  be  apportioned  in  periodB 
of  not  exceeding  three  days  duration  each, 
with  an  interval  of  not  less  than  fourteen 
days  intervening  each  two  successive  periods. 
Id.  §  8.  §  6.  The  provisions  of  this  Act 
shall  not  apply  nor  extend  to  an  Act  done 
nor  offense  committed  prior  to  the  passage 
hereof ;  but  the  provisions  of  law  now  In 
force,  and  applicable  to  the  crime  of  murder 
in  the  first  decree,  as  well  in  respect  to  the 
penalty  affixed  to  thf  commission  of  such 
crime  as  in  all  other  respects,  shall  be  and 
remain  in  full  force  and  effect  as  to  any  such 
offense  heretofore  committed.  Id.  §  4.  §  7. 
That  in  all  cases  where  the  time  of  imprison- 
ment is  during  life,  solitary  imprisonment 
in  the  state  prison  is  hereby  abolished,  ex- 
cept for  prison  discipline.    1876,  chap.  79, 

8  1." 

By  chapter  118  of  the  same  General  Statutes 
it  was  provided :  "SB.  When  any  person  is 
convictf^d  of  any  cnme  for  which  sentence 
of  death  is  awarded  against  him,  the  clerk 
of  the  court,  as  soon  as  may  be,  shall  make 
out  and  deliver  to  the  sheriff  of  the  county 
a  certified  copy  of  the  whole  record  of  the 
^489  J  conviction  ana  sentence ;  and  the  sheriff  shall 
forthwith  transmit  the  same  to  the  governor ; 
and  the  sentence  of  death  shall  not  be  exe- 
cuted upon  such  convict  until  a  warrant  is 
issued  by  the  governor,  under  the  seal  of  the 
State,  with  a  copy  of  the  record  thereto  an- 
nexed, commanding  the  sheriff  to  cause  the 
execution  to  be  done,  and  the  sheriff  shall 
thereupon  cause  to  be  executed  the  Judgment 
and  sentence  of  the  law  upon  such  convict, 
g  4.  The  judge  of  the  court  at  which  a  con- 
viction requiring  judgment  of  death  is  had, 
shall,  inunediately  after  conviction,  transmit 
to  the  governor,  by  mail,  a  statement  of  the 
conviction  and  judgment,  and  of  the  testi- 
mony given  at  the  trial."  "g  11.  The  pun- 
ishment of  death  shall,  in  all  cases,  be  in- 
flicted by  hanging  the  convict  by  the  neck, 
until  he  is  dead,  and  the  sentence  shall,  at 
the  time  directed  by  the  warrant,  be  executed 
at  such  place  within  the  county  as  the  sher- 
iff shall  select,  g  12.  Whenever  the  punid^- 
ment  of  death  is  inflicted  upon  any  convict, 
in  obedience  to  a  warrant  from  tiiie  governor, 
the  sheriff  of  the  county  shall  be  present  at 
the  execution,  unless  prevented  by  sickness 
or  other  casualty ;  and  he  may  have  sudi 
military  guard  as  he  may  think  proper.  He 
shall  return  the  warrant,  with  a  statement 
under  his  hand  of  his  doings  thereon,  as  poon 
as  may  be  after  the  said  execution,  to  the 
governor,  and  shall  also  file  in  the  clerk's 
office  of  the  court  where  the  conviction  was 
had  an  attested  copy  of  the  warrant  and 
statement  aforesaid,  and  the  clerk  shall  sub- 
join a  brief  abstract  of  such  statement  to  the 
record  of  conviction  and  sentence." 

The  next  Statute  in  point  of  time  was  that 
of  March  2,  1888,  entitled  **  An  Act  Prescrib- 
ing the  Punishment  of  Murder  in  the  First 
Degree."  It  provided  that  *•  Whoever  is 
guilty  of  mnraer  in  the  first  degree  shall 
suffer  the  punishment  of  death:  Provided, 
That  if  in  any  such  case  the  court  shall  cer- 
tify of  record  its  opinion  that  by  reason  of 
exceptional  circumstances  the  case  is  not  one 
fai  wnich  the  penal^  of  death  diould  be  im- 
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posed,  the  punishment  shall  be  imprisonment 
for  life  in  the  penitentiary."  That  Act  re- 
pealed sections  three,  four,  five  and  six  of 
chapter  94  of  the  General  Statutes  of  1878, 
as  well  as  all  Acts  and  parts  of  Acts  incon-  40O| 
sistent  with  its  provisions.  Minn.  Sesa. 
Laws  1888,  chap.  122,  p.  164. 

Then  came  the  Act  of  March  0,  1885,  estab- 
lishintr  a  Penal  Code,  and  which  went  into 
effect  January  1,  1886.  It  contained,  among 
others,  the  following  sections:  "g  152. 
The  Idlling  of  a  human  being,  unless  it  is 
excusable  or  justifiable,  is  murder  in  the 
first  degree,  when  perpetrated  with  a  pre- 
meditateid  design  to  effect  the  death  of  the 

Serson  killed,  or  of  another."  "§  156.  Mur- 
er  in  the  first  degree  is  punishable  by  death : 
Provided,  That  ii  in  any  such  case  the  court 
shall  c^ify  of  record  its  opinion  that  by 
reason  of  exceptional  circumstances  the  case 
is  not  one  in  which  the  penalty  of  death 
should  be  imposed,  the  punishment  shall  be 
imprisonment  for  life  in  the  state  prison." 
**§  541.  Chapters  98,  94,  95,  96,  97,  98,  99, 
100  and  101  of  the  General  Stotutes  of  1878, 
and  all  Acts  and  parts  of  Acts  which  are  in- 
consistent with  the  provisions  of  this  Act, 
are  repealed,  so  far  as  they  define  any  crime 
or  impose  any  punishment  for  crime,  except 
as  herein  provided. "  Gen.  Stat.  Minn.  Sup- 
plement 1888,  vol.  2,  969,  978,  1050.  It  is 
important  to  be  here  observed  that  chapter 
94,  thus  repealed,  authorized  (g  2)  the  keep- 
ing of  one  convicted  of  a  capital  crime  in 
solitary  confijiement  for  a  period  of  not  leas 
than  one  nor  more  than  six  months,  in  the 
discretion  of  the  judge  before  whom  the  con- 
viction was  had. 

Such  was  the  state  of  the  law  in  Minnesota 
at  the  time  of  the  conmiission  by  Holdon  of 
the  crime  for  which  he  was  indicted  and 
convicted.  As  the  Penal  Code  did  not  repeal 
chapter  118  of  the  General  Statutes  of  1878, 
except  so  far  as  the  provisions  of  the  latter 
were  inconsistent  with  that  Code,  it  is  ap- 
parent that  at  the  time  his  offense  was  com- 
mitted the  punishment  therefor  was,  as  pre- 
scribed in  that  chapter,  death  by  hanging, 
and  that  his  execution  could  not  occur  until 
a  warrant  for  that  purpose  was  issued  by  the 
governor.  These  provisions  were  not  rei)ealed 
by  the  Act  of  April  24,  18(9.  In  respect  to 
the  first  and  second  sections  of  that  Act  it  is 
clear  that  they  contain  nothing  of  substance 
that  was  not  (n  sections  eleven  and  twelve  of  ^  ^ 
chapter  118.  of  the  General  Statutes  of  1878.  [••*l 
Ana  it  is  equally  clear  that  the  provision! 
of  an  dxisting  statute  cannot  be  regarded  aa 
inconsistent  with  a  subsequent  A&  merely 
because  the  latter  re-enacts  or  rei)eats  those 
provisions.  As  the  Act  of  1889  repealed  only 
such  previous  Acts  and  parts  of  Acts  aa  were 
inconsistent  wiUi  its  provisions,  it  is  inac- 
curate to  say  that  that  Sts^te  contained  no 
saving  clause  whatever.  •  l4y  necessary  im- 
plication, previous  statutes  that  were  con- 
sistent with  its  provisions  were  unaffected. 
In  reference  to  the  third  section  of  the  Act 
of  1889,  it  may  be  said  that»  while  its  pro- 
visions are  new,  it  cannot  be  renrded  as,  In 
any  sense,  as  pMt  facto;  for  it  only  prescribea 
the  hour  of  the  day  before  which,  and  the 
manner  in  which,  the  punishment  by  hang* 
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inf  ihAll  be  inflicted.  Whether  a  convict, 
sentenced  to  death,  thall  be  executed  before 
<K  mfter  eunriae,  or  within  or  without  the 
walle  of  the  Jail,  or  within  or  outside  of 
•ome  other  incloeure,  and  whether  the  in* 
closure  within  which  he  ia  executed  shall  be 
higher  than  the  gallows,  thus  excluding  the 
▼iew  of  persons  outside,  are  regulations  that 
do  not  affect  his  sustantial  righii.  The  same 
obeenration  may  be  made  touching  the  re- 
striction in  section  five  as  to  the  number  and 
character  of  those  who  maj  witness  the  exe- 
cution, and  the  exclusion  altogether  of  re- 
porters or  representatiyes  of  newspapers. 
These  are  regulations  which  the  Legislature, 
in  its  wisdom,  and  for  the  public  gSod,  could 
Icgallr  prescribe  in  respect  to  executions 
occurring  after  the  passage  of  the  Act,  and 
cannot,  even  when  applied  to  offenses  pre- 
viously committed,  he  regarded  as  ss  pod 
foitio  within  the  meaning  of  the  Constitution. 
The  only  part  of  the  Ad  of  1880  that  may 
be  deemed  ss  podfaeU.  if  applied  to  offenses 
committed  before  its  passage,  and  after  the 
adoption  of  the  Penal  Oode,  is  section  four, 
requiring  that^  after  the  issue  of  the  warrant 
of  execution  by  the  governor,  "the  prisoner 
shall  be  kept  in  solitary  confinement^  in  the 
Jail,  and  certain  persons  only  be  allowed  to 
visit  him.  The  application  for  the  writ  of 
habeas  corpus  states  that  the  appellant  is 
kept  in  solitary  confinement  But  this  was 
denied  in  the  return  to  the  writ,  and  there 
is  no  proof  in  the  record  upon  the  subject. 
OnmUf^  V.  ChrUUnmn,  187  U.  8.  86,  04  [84 : 
020,  CM].  Tbe  appellant  insists  that  we 
must  presume  thst  the  officers  holding  him 
in  custody  have  pursued  the  Statute  of  1880, 
and,  consequently,  that  be  is  kept  in  solitary 
confinement.  No  sndi  presumption  can  be 
I  indulged  without  imputing  to  the  officers, 
'  charged  with  the  execution  of  the  governor's 
warrant,  a  purpose  to  enforce  a  statutory 
provision  that  cannot  legally  be  applied  to 
the  case  of  the  appellant.  Even  tne  gov- 
ernor's warrant  furnishes  no  mund  for  sndi 
a  presumption,  because  it  aid  not  require 
that  the  convict  be  kept  in  solitary  confine- 
ment, but  only  that  tne  Judgment  and  sen- 
tence be  carried  into  effect  conformably  to 
the  third  section  of  the  Act  of  1880,  which 
section,  we  have  seen,  bss  no  reference  to 
the  mode  of  confinement. 

We  have  proceeedced  in  our  examination 
of  the  case  upon  the  ground  that  the  prior 
Statutes  requiring  the  punishment  of  death 
to  be  infiicted  by  hanging,  and  the  issuing 
by  the  governor  of  the  warrant  of  execution 
before  such  punishment  was  inflicted,  were 
consistent  with  and  were  not  repealed  by  the 
Act  of  1880,  and,  therefore,  so  far  as  the 
mere  imprisonment  of  the  appellant,  and 
his  execution  in  conformity  witn  prior  stat- 
utes, were  concerned,  they  could  both  occur 
without  invoking  the  provision  in  the  Act 
of  1880,  requiring  solitary  confinement  after 
the  warrant  of  execution  was  issued.  This 
view,  appellant  contends,  is  not  in  harmony 
with  the  decision  in  JVadZiy,  Fditumer.  AU 
U.  8.  160  [88:  885],  where  it  was  held  tl:at 
the  effect  of  a  clause  in  the  Colorado  Statits, 
repealing  all  Acts  and  parts  of  Acts  intoi* 
sistsnt  with  its  provisions,    was  to  tHng 
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Medley's  esse  under  that  Statute  in  off  par- 
ticulars of  trial  and  punishment,  except  so 
far  as  the  Legislature  had  power  to  apply 
other  principles  to  the  trial  and  punishment 
of  the  crime   of  which  he  was  convicted. 

There  are  material  differences  between  the 
Colorado  and  Minnesota  Statutes.  The  former 
provides  that  ''the  punidiment  of  death 
must,  in  each  and  evorv  esse  of  death  sen- 
tence pronounced  in  tnis  [that]  State,  be 
inflicted  by  the  warden  of  the  state  peniten- 
tiary, **  etc  %  1.  It  also  contains  tnis  pro- 
vision :  **  Whenever  a  person  [be]  convicted 
of  crime,  the  punishment  whereof  is  death, 
and  such  convicted  person  be  sentenced  to 
suffer  the  penalty  of  death,  the  Judge  pass- 
ing such  sentence  shall  appoint  and  designate 
in  thA  warrant  of  conviction  a  week  of  time 
within  which  such  sentence  must  be  exe* 
cuted;  such  week,  so  appointed,  shall  be 
not  less  than  two  nor  more  than  four  weeks 
from  the  day  of  passing  such  sentence.  Said 
warrant  shall  be  directed  to  the  warden  of 
the  state  penitentiary  of  this  State,  com- 
manding said  warden  to  do  execution  of  the 
sentence  imposed  as  aforesaid,  upon  some 
dav  within  the  week  of  time  desijrnated  in 
said  warrant,  and  it  shall  be  delivered  to 
the  sheriff  of  the  countv  wherein  such  con- 
viction is  had,  who  shall  with  in  twenty- four 
hours  thereafter  proceed  to  the  said  pen  i  ten 
tiary  and  deliver  such  convicted  person, 
together  with  the  warrant  as  aforesaid,  to 
the  said  warden,  who  shall  keep  such  convict 
in  solitary  confinement  until  infliction  of 
the  death  penalty.*  g  8.  These  provisions 
indiole  the  purpose  of  the  Legislature  of 
Colorsdo  that  that  Act — no  matter  when  the 
offense  was  oonunitted — should  control  in 
every  esse  tried  after  its  passage  in  which 
the  sentence  of  death  was  imposed.  It  was 
evidently  intended  that  it  should  cover  the 
whole  subject  of  the  trials  and  sentences  in 
capital  cases,  as  well  as  the  mode  of  inflict- 
ing the  punishment  prescribed.  It  was  so 
interpreted  by  the  state  court ;  for,  although 
Medley's  crime  was  committed  before  the 
passsge  of  the  Colorado  Statute  under  which 
ne  was  tried,  the  imposition  of  solitary  con- 
finement was  part  of  the  very  Judgment  and 
sentence  against  him.  Thus  interpreted, 
this  court  held  the  Colorado  Statute  to  be  a 
legislative  declaration  that  it  was  not  flt  that 
the  existing  law  remain  in  force,  and,  con- 
sequently, that  it  abrogated  all  former  laws 
covering  the  same  subject,  and  was  as  po$t 
facto  when  applied  to  prior  offenses. 

No  such  case  is  before  us,  and  no  such 
construction  of  the  MinnesoU  Statute  of  1880 
is  required.  The  sentence  against  the  ap- 
pellant did  not  require  that  he  be  kept  In 
solitary  conflnement  Nor  did  that  Statute 
cover  the  whole  subject  of  murder  in  the 
flrst  degree,  or  prescribt  the  only  rules  that 
should  control  in  the  trial  and  punidiment 
for  crimes  of  that  class.  It  did  not  touch 
the  Judgments  to  be  pronounced  in  snch 
cases,  nor  interfere  witn  the  power  of  the 
ffovemor  to  issue  a  warrant  of  execution. 
The  provisions  of  the  previous  law,  as  to  the 
nature  of  the  sentence,  tbe  particular  mode 
of  inflicting  death  and  the  issuing  by  the 
governor  of  the  warrant  of  sxacntion  Mfors 
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the  oonvict  was  hung,  were,  therefore,  not 
repealed,  although  some  of  them  were  re- 
enacted  or  repeated  in  the  Statute  of  1880, 
and  other  proyisions  relating  merely  to  the 
time  and  mode  of  executinir  the  warrant,  but 
not  affecting  the  substantial  rights  of  the 
convict,  were  added.  Indeed,  as  the  Act  of 
1889  does  not  itself  prescribe  the  punishment 
of  death  for  murder  in  the  first  degree,  the 
authority  to  inflict  that  punishment,  even 
for  an  offense  committed  after  its  passage, 
must  be  derived  from  the  previous  law.  The 
onlv  interpretation  of  that  Act  that  will  give 
full  effect  to  the  intention  of  the  Legislature 
in  respect  to  the  prior  unrepealed  law  relat- 
ing to  sentences  of  death  for  murder  in  the 
first  degree  committed  before  its  passage,  is 
to  hold,  as  we  do,  that  its  fourth  section, 
prescribing  solitary  confinement,  is  an  inde- 
pendent provision,  applicable  only  to  future 
offenses,  not  to  those  committed  prior  to  its 
passage. 

In  this  view,  and  as  It  does  not  appear 
that  the  appellant  is  kept  in  solitary  con- 
finement, there  is  no  ground  upon  which  it 
can  be  held  that  his  mere  imprisonment,  in 
execution  of  the  sentence  of  death,  is  in  vio- 
lation of  the  constitutional  provision  against 
«v  post  facto  laws.  That  sentence,  the  subse- 
quent imprisonment  of  the  convict  under  it, 
without  solitary  confinement,  and  the  warrant 
of  execution,  are  in  accordance  with  the  law 
of  the  State  as  it  was  when  the  offense  was 
conmiitted,  and  do  not  infringe  any  right 
secured  by  the  Constitution  <n  the  United 
States. 

Much  was  said  at  the  argument  in^  refer- 
ence to  section  8  of  chapter  4  of  the  General 
Statutes  of  1866,  declaring  that  "  whenever  a 
law  is  repealed,  which  repealed  a  former 
law,  the  former  law  shall  not  thereby  be  re- 
vived, unless  it  is  so  specially  provided, 
nor  shall  such  repeal  affect  any  rignt  which 
accrued,  any  duty  imposed,  any  penalty  in- 
curred nor  any  proceeding  commenced,  under 
or  by  virtue  of  the  law  repealed."  This 
section  was  admitted  to  be  a  part  of  the  law 
of  Minnesota  at  the  time  the  appellant's  of- 
fense was  committed,  and  when  the  Act  of 
1889  was  passed.  On  behalf  of  the  State  it 
is  contenaed  that  the  former  law  for  the 
punishment  of  murder  in  the  first  degree  is 
to  be  read  in  connection  with  that  section. 
We  have  not  deemed  it  necessary  to  consider 
whether  that  section  is  applicable  to  capital 
cases,  or  to  determine  whether  the  punish- 
ment of  death  is,  within  its  meaning,  a  "  pen- 
alty." Independently  of  that  section,  and 
for  the  reasons  stated,  we  hold  that  the  Act 
of  1889,  although  applicable  to  offenses  com- 
mitted after  its  passage,  did  not  supersede 
the  prior  law  pr^cribing,  as  the  punishment 
for  murder  In  the  first  degree  conunitted 
prior  to  April  24,  1889,  death  by  hanging, 
to  be  infiicted  after  the  issue  by  the  governor 
of  a  warrant  of  execution. 

Among  the  assignments  of  error  bv  the  ap- 
pellant is  one  tc  the  effect  that  *'tbe  ludg- 
ment  of  the  state  district  court  that  he  be 
baneed  at  a  time  to  be  fixed  by  the  governor 
of  Minnesota  was  not  a  valid  exercise  of  Ju- 
dicial authority  or  due  process  of  law  tons 
to  deprive  him  of  Ills  at  sndi  time  as  the 
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executive  should  arbitrarily  appoint."    Wo 
do  not  understand  the  counsel  of  the  appel- 
lant to  press  this  point.     But  as  this  assign- 
ment of  error  has  not  been  formally  with- 
drawn, and  as  human  life  is  involved  in  our 
decision,  it  is  proper  to  say  that  under  the 
law   of  Minnesota,    at  the   time   appellant 
committed  the  crime  of  which  he  was  con- 
victed, as  well  as  when  he  was  indicted  and 
tried,  the  day  on  whlcli  the  punishment  of 
death  should  be  inflicted  depended  upon  the 
warrant  of  the  governor.     It  is  competent 
for  the  State  to  establish  such  regulations, 
and  they  are  entirely  consistent  with  due 
process  of,  law.    The  court  sentenced    the 
convict  to  the  punishment  prescribed  for  the 
crime  of  murder  in  the  first  degree,  leaving 
the  precise  day  for  infiicting  the  punishment 
to    be   determined   by   the    governor.     Tlie 
order  designating  the  day  of  execution  is. 
strictly  speaking,  no  part  of  the  Judgment, 
unless  made  so  bv  statute.    And  the  power 
conferred  upon  the  governor  to  fix  the  time 
of  infiiction  is  no  more  arbitrary  in  its  nat- 
ure than  the  same  power  would  be  if  con- 
ferred upon  the  court.    Whether  conferred 
upon  the  governor  or  the  court,  it  is  arbi- 
trary in  no  otiier  sense  than  every  power  is     . 
arbitrary  that  depends  upon  the  discretion     ^ 
of  the  tjibunal  or  the  person  authorized  to 
exercise  it.    It  may  be  also  observed  that 
at  common  law  the  sentence  of  death  was 
generally  silent  as  to  the  precise  day  of  exe- 
cution.   Atkinson  v.  The  King,  8  Bro.  P.  C. 
(2d  ed.)  517,  529,  ito  v.    Bogers,    8   Burr. 
1809,  1812;  Bex  v.   Dof/U.l  Leach  (4th  ed.) 
67 ;  Outheart  v.   Com,  87  Pa.  108.  115 ;  Cosi- 
ley  V.  Com.  118  Mass.   1,  85.     Of  course,  if 
Uie  statute  so  requires,  the  court  must,  in 
its   sentence,    fix    the   day    of    execution. 
Equally  must  it  forbear  to  do  that  if  the 
statute 'conf ere  upon  some  executive  officer 
the  power  to  designate  the  time  of  infliction. 
Jwigment  affirmed. 

Mr,    Justice   Bradley    and    Mr.    JusUee 
concur  in  the  Judgment. 
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Bemanding  cause  to  state  court-^risdieti^nai 
amount  rematal  qf  eamse  from  date  to  fed- 
oral  court. 

L  The  Aet  of  Aug.  ia,lS»(g8tal>  tfS),  makes  th» 

Voa.'^As  to  removal  of  causes,  under  Aot  cf  ms: 
cOlMfuMp,— see  note  to  Ifojer  V.  Delaware  R.  Obosl. 

As  to  remoeai  by  oiis  of  two  or  more  defendants: 
eeparable  eontroMntoi,— see  note  to  Sloaoe  v.  Ander- 
son, 9:  SOS. 

As  to  removal  ef  cauem  to  Vietted  States  eomio 
for  local  prtfudice,  woo  nolee  to  Gaines  v.  Fueoiea. 
M:  fiN;  Jefferson  v.  Drtver.  9: 897. 

As  to  remowd  of  eaueee  from  state  to  federal  courts 
where  UnUedStateeConstttution^ActofOongrem  or 
trsOty  comm  In  queetion,  see  noU  to  Little  Tork 
Gold  Wash.  *  W.  Go.  V.  Keyes,  ft  SH. 

As  tooSeUndMs:  removal  of  causes;  fshsn  dented. 
-see  fioto  to  avU  Biffhls  Omss,  17:  SK. 

As  to  removal  cfaetkmeaoa*nsti]§kere;Re9.  Stat., 
I  tti,-sae  fioto  to  Davis  V.  South  Oaroltna,  SZ:  874 
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JodcvMot  of  the  elroult  court  waimiMltny  omim 
to  the  ttalt  court  flnal  and  ooooIucIto.  moA  hat 
the  effaot  of  tmking  awaj  tho  remedj  bj  meo- 
damiM  to  oompel  that  court  to  take  jurtodlotkni, 
ai  well  ai  that  of  appeal  aod  wrtt  of  error. 
%  Br  the  Act  of  lasr,  the  matter  tedliputamnat 
ezoeed  the  anm  or  Taloe  of  $t,OO0L  In  order  to  fife 
the  olroult  court  juriedlctkm  In  caeet  eouffht  to 
be  removed  from  a  atate  court  on  account  of 
prejudice  or  local  Influence,  ai  well  ai  In  other 

a  In  order  to  ramore  to  the  oiroalt  ooiort  a  oiie 
from  a  itate  court  on  account  of  pre^ldloe  or 
looalinfloeoce, the  ctrouH court mmt  belagalty 
iatiifledoftbetruthof  the  alleffatiOQ  that,  from 
prejudice  or  local  Influence,  the  defendant  will 
not  be  able  to  obtain  Juetlce  In  the  atAte  court. 
A  formal  afidarlt  of  mere  belief  li  notanflkdeot* 
The  petition  for  remoral  ihould  atite  fticca  and 
be  Termed,  and  the  court  may  require  further 
proof. 

[Na  7.  Origfnal.] 
Argyed  Dm,  8, 1890,       jSteidsdlke,  98. 1880. 

ON  PETmOK  for  mandaiDiiato  the  Jndgw 
of  the  Circuit  Court  of  the  United  Sutee 
for  I  be  District  of  OoDoecticat,  to  take  Juri»> 
diciioo  of  the  tuit  of  Alberto  T.  Roraback 
against  tbe  petliiooer.    Iknud, 

Tbe  facta  are  ttatad  In  the  oplnioa. 

J/«a<ft.  Daotol  Daw^npori  and  TfOMom 
B.  QBaira^  tor  petitioner: 

M  aodamoa  b  the  onlj  and  theproper'remedr. 

Richmond  A  D,  R,  Oo,  v.  7%9wan,  IM  U. 
&  45(88:  871);  Twmer^.FarmsnL.  dbT.  Ch. 

100  U.  8.  556  (87: 874);  Ex  parU  Bmdahrmt,  88 
U.  6.  7  Pet.  547(8:  815);  Knidterboekgr  In$.  Oo. 
▼.  Comstoek,  88  U.  8.  16  Wall.  870  (81:  489); 
CMicoffo  A  A.  R.09,yr.  WiswaU.W  U.  &  88 
Wall.  507  (88:  108);  BaMtt  w.  CML  108  U. 
8.  508  (85:  507);  &  parte  I\irkgr,  180  U.  8. 748 
(80:  880);  B$  Barker,  181  U.  8.  881  (88: 188). 

Tbe  right  to  a  removal  of  a  oaoae  under  tbe 
local  prejudice  dauae  of  tbe  Act  of  March  8, 
1887»  (•  Dot  dependent  on  tbe  amount  InTolred. 

Laks  Caunip  r.  BolUtu,  180  U.  a  658  (88: 
1000);  3talon4Y,BiehmtmddD.S.Ch.K  Fed. 
Rep.  685;  ClafUnw.  Cammonw4a(th  In$.  Co.  110 
U.  8.  08.  88^:  80);  Hem  w,  Ber^Me,  118  U. 
S.  T8(28:8V9);  Ameriam  Bible Soeieip w.  Oro^e^ 

101  U.  8.  610  (85:  847);  RaUimore  A  0.  R.  Oe. 
▼.  tiatm.  110  U.  &  467(80:  488);  KwrU  ▼.  Mef^ 
/n.  115  U.  a  484  (88:  459);  Oreem  w.  Cuetard. 
d4  U.  8  88  How.  484  (16:  471);  Ladngioti  t. 
BuUer,  81  U.  a  14  Wall  888  (SO:  809);  Me- 
Dermott  t.  Ohutage  db  H.  W.  R.  Co.  ^  Fed. 
Rep.  689;  Wh^n  r.  Nem  York.  L,  K.  db  W. 
R.  Oe.d6  Fed.  Rep.  854;  Friekman  ▼.  iiii.  Oee. 
41  Fed.  Rep.  449;  Euekime  t.  OindnnaH,  N. 
O.  ST.  P.  R.  Co,  V!  Fed.  Rep.  507;  FVm  w. 
Ckitago,  M.  dbSL  P.  R  Oo,  88  Fed.  Rep.  674; 
Skeri  T.  CJUeage,  M.  d  BL  P.  R.  Co.  8ft^Fbd. 
Bep.110. 

Mr.  Lswifl  B.  MABtoB  for  reqwodenti. 

JM^.  ^teUm  Bkmdlo^  delirered  the  opin- 
ion of  tbe  court: 

This  is  n  petitioo  ot  tbe  PttmsrlTanla 
Oompanj,  n  corpontion  and  a  dtiien  of 
Feon^lTanU*  for  n  mandamue  to  be  di- 
rected to  tbe  jodgifl  of  tbe  Circuit  Court  of 
tbe  United  Stetes  fbr  tbe  Diatrict  of  Con- 
neotiout^   commandiif   tem   to   loiniMe, 
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take  iuriidiction  of  and  trj  and  adiudce  n 
certain  suit  of  one  Alberto  T.  RoraoacK,  n 
citizen  of  Connecticut,  i«ainat  tbe  taid 
PdnnsylTania  Company.  Tbe  auit  bad  beeo 
commenced  on  the  4th  of  June,  1889,  bj 
writ  returnable  tbe  first  Monday  of  Julr, 
1889,  in  tbe  Court  of  Common  Pleas  for 
Litchfield  Countj.  in  tbe  8tate  of  Connecti- 
cut The  demand  in  said  suit  was  for  tbe 
sum  of  fiTe  hundred  dollars.  In  tbe  Term 
of  Hareb,  1890,  of  said  court  of  common 
pleas  tbe  Companj  filed  a  petition  for  tbe 
remoTsl  of  tbe  suit  to  tbe  United  8utes 
Circuit  Court  for  tbe  District  of  Connecti- 
cut, on  tbe  mund  of  prejudice  and  local 
influence,  filing  therewith  proper  aflidarlt 
and  bond,  and  tbe  said  court  accepted  said 
petition  and  bond,  and  granted  tbe  applica- 
tion and  ordered  the  suit  to  be  removed.  On 
the  opening  of  tbe  circuit  court  of  tbe 
United  SUtes  in  April,  tbe  Comnanj  entered 
in  said  circuit  court  a  copj  of  tbe  record, 
and  also  filed  a  petition  to  tbe  same  court 
reciting  tbe  steps  alreadr  taken,  re-alleging 
tbe  ground  of  rerooTaf  and  prajing  tbe 
court  to  take  Jurisdiction  of  the  suit;  and 
filed  an  additional  aflSdaTit  setting  forth  all 
tbe  facts  as  to  tbe  existence  of  toe  alleged 
prejudice  and  local  infiuence  In  tbe  state 
court,  Kod  that  tbe  petitioner  would  not  be 
able  to  obtain  Justice  therein.  But  after- 
wards tbe  plaintiff  in  tbe  suit  mored  to  re- 
mand tbe  same  to  tbe  state  court,  on  the 
ground  that  tbe  amount  in  dispute  did  not 
exceed  tbe  sum  of  two  thousand  dollars,  ex- 
cIusItc  of  interest  and  costs.  The  circuit 
Judge  granted  tbe  application  and  made  aa 
order  for  remanding  tbe  cause,  and  the  cir- 
cuit court  refuses  to  take  lurlsdlction  of  tho 
same.  48  Fed.  Rep.  480.  Wherefore  tho 
present  mandamus  Is  prajed. 

The  first  question  to  be  decided  is,  whether 
this  court  has  power  to  grant  tbe  writ  ap- 

Elied  for.  The  general  power  of  the  court 
»  issue  a  writ  of  mandamus  to  an  inferior 
court,  to  take  Jurisdiction  of  a  cause  when 
it  refuses  to  do  so,  is  settled  bj  a  long  train 
of  decisions.  Be  parU  BradMreei,  88  U.  8. 
7  P«t  684  [8:  810]  ;  Nem  York  L.  S  F.  Bu, 
Co,  T.  wiUon,  SB  U.  a  8  Ftot  891  18: 
9491 ;  United  8UUm  ▼.  Qmim,  70  U.  8.  8 
Wall.  758  [18:  818] ;  BtparU  Beiterte,  88  U. 
a  15  Wall.  884  [81 :  181]  :  BtpmrU  United 
auom,  88  U.  8.  16  Wall.  690,  768  [81 :  507, 
509] ;  Kniekerboeker  Ine,  Oo,  t.  Oometoek,  Id. 
858,  871  [498,  499]  ;  Ckienpo  S  A.  R  Oo,  r, 
WiewaU.  90 U.  8.  88  Wall.  507  [88: 108]^;  JBr 
parte  SekotUnberoer,  96  U.  8.  869  [84 :  858]  : 
HarHnffUm  t.  BeUer,  111  U.  8.  796  188 :  6081 ; 
BtparUBrvm^  116  U.  8.  401  [89:  676]  ;  Be 
parU  Btrker^JSO  U.  8.  787  [80 :  d80]  ;  JBr  parte 
Hrkm^.  181  U.  a  881  [88: 188]. 

It  is  true  that  after  a  case  has  ptoceeded 
to  tbe  filinff  of  a  declaration  and  a  plea  to 
tbe  Jurisd^ioo,  or  its  equiTslent,  and  a 
Judgment  is  rendered  in  fsTor  of  the  plea 
and  a  consequent  dismissal  of  tbe  aonoo, 
this  court  has  held  that  tbe  plaintiff  is  con- 
fined to  his  remedj  bj  writ  of  error,  and 
cannot  baTe  a  mandamus,  which  onlj  lies, 
as  a  general  rale,  where  then  is  no  other 
adequate  remedj.  Me  parte  BafUmon  db  0. 
ROe.  108  U.   a   566  ^:  818] ;  Jb  pmU 
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Da  Maine$  A  M.  B.  Co,  108  U.  S.  794  [26: 
4611.  Bat  it  was  expressly  held  in  Chicago 
4k  A.  R.  Co.  7,  WitwaU,  00  U.  S.  28  Wall. 
/K)7  [28:  108],  that  a  mandamus  woald  lie 
to  compel  a  circuit  court  to  take  jurisdiction 
of  and  proceed  with  a  case  which  it  had 
MTTongfullj  remanded  to  the  state  court. 
The  reason  was  that  an  order  to  remand  was 
not  a  final  Judgment,  and  no  writ  of  error 
would  lie.  This  case  is  supported  by  the 
rule  laid  down  bj  Chirf  Justice  Marshall  in 
Mc  parte  Bradetreet,  82  U.  8.  7  Pet.  684  [8 : 
810] ;  and  if  the  decision  of  the  present  case 
depended  only  on  the  general  rule,  the  power 
of  the  court  to  Issue  the  mandamus  would 
be  undoubted. 

But  in  our  opinion,  the  matter  Is  governed 
by  statute.  This  will  be  manifest  by  refer- 
ence to  previous  legislation  on  the  subject. 
The  5th  section  of  the  Act  of  March  8,  1875 
(determining  the  jurisdiction  of  the  circuit 
courts) ,  provided  that  the  order  of  the  circuit 
court  dismissing  or  remanding  a  cause  to 
the  state  court  uiould  be  reviewable  by  the 
«upreme  oourt  on  writ  of  error  or  appeal,  as 
the  case  might  be.  18  Stat.  470,  472.  This 
Act  remainid  in  force  until  the  passage  of 
the  Act  of  March  8,  1887,  by  which  it  was 
superseded,  and  the  writ  of  error  or  appeal 
upon  orders  to  remand  causes  to  the  state 
courts  was  abrogated.  The  provision  of 
the  Act  of  18871s  as  follows:  "Whenever 
«ny  cause  shall  be  removed  from  anv  state 
court  into  any  circuit  court  of  the  United 
States,  and  the  circuit  court  shall  decide 
Uiat  the  cause  was  improperly  removed,  and 
order  the  same  to  be  remanded  to  the  state 
court  from  whence  it  came,  mch  remand  ehaU 
be  immediately  carried  into  execution,  and  no 
appeal  or  writ  of  error  from  the  decision  of 
the  circuit  court  so  remanding  such  cause 
shall  be  allowed."  24  Stat.  558.  This  Stat- 
ute was  re-enacted  August  18,  1888,  for  the 
purpose  of  correcting  some  mistakes  in  the 
enrollment  (25  Stat..  485),  but  the  above 
clause  remained  without  change.  In  terms, 
it  only  abolishes  appeals  and  writs  of  error, 
it  is  true,  and  does  not  mention  writs  of 
mandamus ;  and  it  Is  unquestionably  a  gen- 
•eral  rule,  that  the  abrogation  of  one  remedy 
does  not  affect  another.  But  in  this  case, 
we  think  it  was  the  intention  of  Congress  to 
make  the  Judgment  of  the  circuit  court  re- 
manding a  cause  to  the  state  court  final  and 
•conclusive.  The  general  object  of  the  Act 
is  to  contract  the  jurisdiction  of  the  federal 
courts.  The  abrogation  of  the  writ  of  error 
4tnd  appeal  would  have  had  little  effect  in 
putting  an  end  to  the  question  of  removal, 
if  the  writ  of  mandamus  oould  still  have 
been  sued  out  in  this  court.  It  is  true  that 
the  general  supervisory  power  of  this  court 
over  inferior  jurisdictions  it  of  great  mo- 
ment in  a  public  point  of  view,  and  should 
not,  upon  light  grounds,  be  deemed  to  be 
taken  away  in  any  case.  Still,  although  the 
writ  of  mandamus  is  not  mentioned  in  the 
■section,  yet  the  use  of  the  words  ^'such  re- 
mand 1^1 1  be  iounediately  carried  into  eze- 
-cution,"  in  addition  to  uie  prohibition  of 
appeal  and  w:rit  of  error,  is  stronffly  indica- 
Mve  of  an  intent  to  suppress  further  prolon- 
gation of  the  controversy  by  whatever  process. 
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We  are  therefoie  of  opinion  that  the  Act  has 
the  effect  of  taking  away  the  remedy  by  man- 
damus as  well  as  that  of  appeal  and  writ  of 
error. 

We  also  agree  with  the  circuit  Judge  that, 
by  the  Act  of  1887,  the  matter  in  dispute 
must  exceed  the  sum  or  value  of  two  thou- 
sand dollars  in  order  to  give  the  circuit  court 
Jurisdiction,  as  well  in  cases  sought  to  be 
removed  from  a  state  court  on  account  of 

rejudice  or  local  influence,  as  in  other  cases. 

t  is  true  that  the  clause  allowing  a  removal 
for  such  cause  does  not  name  any  amount  as 
requisite.  But  we  should  bear  in  mind  the 
history  of  the  law,  and  read  the  whole  of  the 
two  sections  together.  The  Act  of  1867. 
which  first  gave  the  right  of  removal  for 
cause  of  prejudice  and  local  influence  at  any 
time  before  the  final  hearine  of  the  case,  re- 
quired that  the  matter  in  dispute  should  ex-  [465] 
ceed  the  sum  or  value  of  five  hundred  dol- 
lars, which  was  the  amount  then  required 
for  the  Jurisdiction  of  the  circuit  court  in 
all  ordinary  cases,  whether  by  original  proc- 
ess or  by  removal  from  a  state  court — ^that 
is,  in  all  cases  except  those  in  which  juris- 
diction was  given  independently  of  Uie 
amount  in  controversy.  14  Stat.  558.  This 
Statute  was  carried  into  section  ^  of  Uie 
Revised  Statutes,  article  ''Third."  Now  as 
the  Act  of  1887  raises  the  Jurisdictional  limit 
prescribed  for  the  circuit  courts  in  ordinary 
cases  to  an  amount  exceeding  the  sum  or 
value  of  two  thousand  dollars  (instead  of 
flve  hundred  dollars),  we  naturally  expect 
to  flnd  the  same  amount  required  for  ita 
jurisdiction  in  cases  of  removal  for  cause  of 
prejudice  or  local  influence.  The  first  sec- 
tion requires  that  amount  In  ordinary  actions 
for  its  original  Jurisdiction.  The  second 
section  requires  the  same  amount  inordinary 
cases  removed  from  a  state  oourt.  Its  lan- 
guage is  as  follows: 

"Sec.  2.  [I.]  That  any  suit  of  a  civil 
nature,  at  law  or  in  equity,  arising  under 
the  Constitution  or  laws  of  the  United  States, 
or  treaties  made,  or  which  shall  be  made, 
under  their  authority,  of  which  the  circuit 
courts  of  the  United  States  are  given  original 
jurisdiction  by  the  preceding  section,  which 
may  now  be  pending,  or  which  may  hereafter 
be  brought,  in  any  state  court,  may  be  re- 
moved by  the  defendant  or  defendants  therein 
to  the  circuit  court  of  the  United  States  for 
the  proper  district.  [II.  1  Any  other  suit  of 
a  civil  nature,  at  law  or  in  equity,  of  which 
the  circuit  courts  of  the  United  States  are 
given  jurisdiction  by  the  preoedine  section, 
and  which  are  now  pending,  or  wnich  may 
hereafter  be  brought,  in  any  state  oourt,  may 
be  removed  into  the  circuit  oourt  of  the 
United  States  for  the  proper  district  by  the 
defendant  or  defendants  therein,  beinff  noo 
residents  of  that  SUte.  [m.]  And  when  in 
any  suit  mentioned  in  this  section  there  shall 
be  a  controversy  which  is  wholly  between 
citizens  of  different  States,  and  which  can 
be  fully  determined  as  between  them,  then 
either  one  or  more  of  the  defendants  actually 
interested  in  sudi  controversy  may  remove 
said  suit  into  the  circuit  court  of  the  United 
States  for  the  proper  district     [IV.]  And 
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^Yxer^  ^  svxit  is  now  pending,  or  may  be 
\%0reBSUx  \nou.ght,  in  any  state  oourt,  in 
^Ixicb^  thnr^  Is  a  oontroveray  between  a  citizen 


0f  tilie  State  in  which  the  suit  is  biouf^ht  and 

^    citizen  of    another  State,  any  defendant, 

-beix^S  ^^  citizen  of  another  State,  may  re- 

jgnty^^  ^^^  Buit  into  the  circuit  court  of  the 

United  States  for  the  proper  district,  at  any 

x,VKX%e  before  the  trial  thereof,  when  it  shall 

^^e  made  to  appear  to  said  circuit  court  that 

from  prejudice  or  local  influence  he  will  not 

^^e  ft^'^  ^  obtain  Justice  in  such  state  court, 

or  ii^  <^7  other  state  court  to  which  the  said 

cief endant  may,  under  the  laws  of  the  State, 

liave  the  rlsht,  on  account  of  such  prejudice 

or  local  influence,  to  remoye  said  cause." 

Here  the  first  two  clauses  expressly-  require 
an  amount  exceeding  two  thousand  dollars. 
The  third  clause,  in  referring  to  **any  suit 
mentioned  in  this  section,"  eyidently  means 
the  two  first  clauses  of  the  section,  and,  of 
coutse,  is  limited  to  cases  in  which  the  mat- 
ter in  dispute  exceeds  two  thousand  dollars. 
The  fourtn  clause  (the  one  in  question)  de- 
scribes only  a  special  case  comprised  in  the 
preceding  clauses.  The  initial  words,  *'And 
where,"  are  equiyalent  to  the  phrase,  "And 
cv^hen  in  any  such  esse."  In  effect,  they  are 
tantamount  to  the  beginning  words  of  the 
third  clause,  namely:  "And  when  in  any 
suit  mentioned  in  this  section.  ^ 

On  this  point,  the  circi^t  Judge  refers  to 

rlan  in  the 
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founded,  and  that  petition  be  yerifled  by 
affidayit  of  a  person  or  persons  in  whom  the 
court  has  confidence,  this  may  be  regarded 
as  prima  facie  proof  sufficient  to  satiSy  the 
conscience  of  the  court.  If  more  should  be 
required  by  the  court,  more  should  be  offered. 

In  yiew  of  these  considerations,  we  are 
disposed  to  think  that  the  proof  of  prejudice 
and  local  influence  in  this  case  was  not  such 
as  the  circuit  court  was  bound  to  regard  as 
satisfactory.  The  only  proof  offeied  was 
contained  in  the  affldayit  of  the  general 
manager  of  the  defendant  corporation,  to  the 
effect  that,  from  prejudice  and  local  influ- 
ence, the  Company  would  not  be  able  to  ob- 
tain justice  in  the  Court  of  Common  Pleas 
for  Litchfield  County,  or  any  other  state  court 
to  which,  etc.  We  do  not  say  that,  as  a 
matter  of  law,  this  affldayit  was  not  suffi- 
cient, but  only  that  the  court  was  not  bound 
to  regard  it  so,  and  might  well  haye  regarded 
it  as  not  sufficient. 

The  petition  for  mandamus  is  denied. 


an  opinion  of  Mr.  Justice  Har 
of  MaUme  y.  IHehmand  A  D,  R,  Co,,  36  Fed. 
Bep.  625,  which  seems  to  us  to  express  the 
correct  view  of  the  law.    It  is  tnie,  other 
Judges  haye  taken  a  different  yiew ;  but,  on 
a  careful   consideration  of  the  subject,   we 
have  come  to  the  conclusion  aboye  expressed. 
There  is  another  question  raised  in  this 
case,  on  which  it  is  proper  that  we  should 
express  our  opinion.    It  arises  upon  the  fol- 
lowing words  of  the  Act :    **  When  it  shall  be 
made  to  appear  to  said  circuit  court  that  from 
prejudice,^  etc.     Bow  must  it  be  made  to  ap- 
pear that  from  prejudice  or  local  infiuence 
the  defendant  will   not  be  able  to  obtain 
justice  in  the  state  court?     The  Act  of  1867 
only  required  an  affldayit  of  the  party  that 
he  had  reason  to  belieye  that  from  preiudice 
or  local  infiuence  he  would  not  be  able  to 
obtain  Justice  In  the  state  court.     Rev.  Stat. 
I  689,  art.  8.    By  the  Act  of  1887  it  must 
be  made  to  appear  to  the  court.     On  this 
point,  also,  yarious  opinions  have  been  ex- 
pressed in  the  circuit  courts.     Our  opinion 
is  that  the  circuit  court  must  be    legally! 
(not  merely  morally)   satis^ed  of  the  truth 
of  the  allegation  that,  from  prejudice  or  local 
infiuence,  the  defendant  will  not  be  able  to 
obtain  Justice   in  the   state   court.      Legal 
satisfaction  requires  some  proof  suitable  to 
the  nature  of  the  case ;  at  least,  an   affidavit 
of  a  credible  person,    and  a  statement  of 
facts  in  such  affldayit,    which   sufficiently 
evince  the  truth  of  the   allegation.      The 
imount  and  manner  of    proof  required  in 
each  case  must  be  left  to  the  discretion  of 
the  court  itself.    A  perfunctory  showinir  by 
a  formal  affldayit  of  mere  belief  will  not  lie 
sufflcicnt.    If  the  petition  for  removal  states 
the   facts   upon    ^ich    the      " 


Bbd  parte: 

THE  PENNSYLVANIA  COMPANY, 
Petitioner, 

(See  8.  C.  Heporter^i  ed.  4S7, 468.) 

Ex  parte  The  Psnnai/tocmia  Ccmvofny^  anU,  p.  788, 
foUowed.  .    .     ,  _ 

[No.  6,  Original.] 

Arffued  Dee,  8,  1890,     Decided  Dec,  tt,  1890, 

ON  PETITION  for  mandamus  to  the  judges 
of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Connecticut,  to  take 
jurisdiction  of  the  suit  of  Samuel  A.  Herman 
against  the  petitioner.     Denied, 

Messrs,  Daniel  DaTenport  and  WtUtam 
H,  O^Hofra  for  petitioner. 
Mr,  Lewis  £.  Stanton  for  respondents. 

Mr,  Justice  Bradley  delivered  the  opinion 
of  the  court : 

This  case  in  all  material  respects  is  iden- 
tical with  the  case  of  JSx  parte  Pen^isyltania 
Go,,  just  decided,  and  the  same  conclusion 
is  reached  as  in  that  case. 

The  petition  for  mandamus  is  denied. 


NEW  YORK  BELTING  AND  PACKING 

COMPANY,  Appt., 

s. 

NEW  JERSEY  CAR  SPRING  AND 
RUBBER  COMPANY. 

(See  S.  a  Reporter's  ed.  4«6-4fia) 

Patent  for  rubber  mats—noveUy,  a  question  cf 
fact. 

l^    Tbe  flrst  claim  of  the  patent  to  the  New  York 
Belting  and  Paoklng  Oompany,  as  asslsnee  of 


187  u.  a 


U.  S..  Book  84. 


jfortL—Eorwhat  patents  are  oranted;  when  de- 
Oared  void.    See  noU  to  Evans  ▼.  Eaton,  4:  433. 
As  to  patentahQUy  of  inventtonsn  ■«•  ^ftes  te 

,_      — .  „ Tbompeon  t.  Bolaeeller.  ah  W?  Coming  v.  Durden, 

allegation    is  1 14:  688. 
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ScTBKu  CoQBT  or  TB>  Urtted  Staisl 


Oaone  Wogenden,  Tor  «  deslsnfor  rubber  mata. 


t.    Wfaether  or  not  the  irklga  bi  ■  patent  1e  oew  la 

a  question  of  fact,  not  to  be  determined  npon  de- 

muner  to  tbe  blL.  but  one  which  thould  be  ralMd 

bj  eiuwer  and  eettled  by  proper  proofi. 

[No.  89.] 

Argued  Oct.  tS,  tf.  1890.  JSeddMl  Dee.  tt.  J 

APPEAL  rrom  a  decree  of  tbe  Circuit  Court 
of  tbe  United  States  for  tbe  Boutbem  Dis- 
trict of  New  York,  disminiiiK  a  suit  In  equity 
upoD  apateui.  upoD  demurrer.  upOD  tbe  ground 
tbat  tbe  subject  matter  of  the  patent  waa  not 
pslen  table.     Bererted. 

Tbe  facU  are  stated  io  tbe  optnion. 

JfdMTf.  B.  F.  I.ee  and  fPm.  S.  L.  Lu.tat 
appellant: 

Tbe  court  erred  tn  boldiog  tbat  tbe  patent 
was  void  upon  its  Isce,  for  want  of  noveltj. 

LeAnbmter  t.  BoUAaut  105  U.  ».  H  (.86:  089); 
American  Bell  Teteph.  Oo.  t,  Bpevofr.  8  Fed. 
Rep.  SOO;  Mundy  t.  Lidgenecod  Mfg.  Oo.  SO 
Fed.  Ilep.  lt)l:  Brovm  t.  DUlrict  of  Columbia, 
180  U.  S.  87,  100  (83:  868,  868);  Statu  t.  Cht- 
eago.  104  D.  S.  M7  (28:  810);  fio&n-f*  t.  Ru«r, 
01  IT.  S.  187  (88:  270). 

Cases  of  tbla  kind  abould  not  be  disposed  of 

Bi^ery.  SehulUBeMng  Oo.  ISB  U.  8. 810(84: 
814).  28  Fed.  Rep.  850.  SO  Fed.  Rep.  381:  Ke^ 
y.  Oranl,  118  U.  S.  26.  86,  87  (80:  64.  68); 
SdipM  Mfg.  Oo.  v.  Adkiiu,  86  Fed.  Rep.  564. 

Mr,  ArUinr  V,  Brleaen,  for  appellee: 

The  patent  In  suit  is  void  for  uocerlaimj  ai 
to  the  matter  claimed  tbereio. 

&ot*am  Mfg.  Co.  T.  W/-it«,  81 V.  S.  14  Wall. 
S11.  B35  (80:  781,  786):  Jmningi  t.  Kitbt.  20 
Blatcbf.  863;  Tomkituonv.  WitletiMfg.  Oo.iS 
Fed.  Rep.  800. 

The  patent  la  TOld  for  want  of  iuberent  noT- 

Wooiter  T.  Orant,  0  Blatcbf.  388,  888;  Otbom 
t.  Judd,  3»  Fed.  Rep.  08;  Bn>»n  t.  Ftptr,  01 
U.  8.  87,  48  (38:  MW,  903). 

The  polnta  bere  raised  are  proper  to  be  raised 
by  demurrer. 

MttropotikmW.  MaA.  Oo.  T.  Providfnee  Tool 
Oo.  1  Holmes,  101,  108;  Giant  Powder  Co.  t. 
OalUomia  Paadar  Workt,  08  U.  B.  130, 184  (&'Si 
77,60):  Pott  t.  Richard* Hardm^rtOo.iATtA. 
Rep.  018;  Bogart  t.  IHndt,  SS  Fed.  Rep.  484 

Mr.  JatHet  Bi«dl«7  delivered  the  opinion 
«f  the  court : 

This  Is  a  suit  in  equity  brought  upon  a 
patent  for  a  deal^  br  tbe  New  Tork  Belt- 
ing and  Packing  CSompauy,  assignee  of 
Oeorge  Woffenden,  against  the  New  Jersey 
Car  Spring  and  Rubber  Company.  The  bill 
wu  dlamisaed  upon  demurrer,  and  the  case 
la  here  oo  appeal  from  that  decree.  Tbe 
CTOund  for  dismissing  the  bill,  aa  stated  by 
{be  circuit  judn  in  hla  opinion,  was  that 
tbe  subject  matter  of  the  ratent  was  not  pat- 
enUble  (SO  Fed.  Rep.  780).  and  tbfs  la  the 
question   which  haa  been  dlacussed  on  the 


appeal.  The  invention  claimed  In  the  patent 
Is  a  new  and  original  design  for  rjibber  mala 
ot  which  tbe  subjoined   pTatela  a   dtogiam. 


'In  accordance  with  this  design  the  mat 


cording  U 


>  hi! 


position  continuously  the  effects  a 
oHcopic  In  character.  In  some  caaea  moire 
effects,  like  Uioae  of  molre  or  watered  ailk, 
but  generally  mosaic  effects,  are  produced. 
Stereoscopic  effects  also,  or  the  appeannee 
of  a  solid  body  or  eeometrlc  Ogure,  may  M 
times  be  given  to  the  mat,  and  under  proper 
conditions  an  appearance  ot  a  depression  may 
be  presented. 

"The  design  consists  In  parallel  llnea  o( 
corrugations,  depresslona  or  rldgea,  arranged 
to  produM  the  effects  as  above  indicated. 

"The  drawing  represents.a  mat  embodying 
*J)ls  design. 

"A  is  a  mat.  which  ii,  as  represented, 
square,  although  it  mlgbt  be  oblong  or  other 
desired  shape.  It  la  divided  into  ■  Dumber 
of  sections,  a  b  e  d ,  the  corrugations  or  de- 
pressions and  Hdgee  in  those  lepreaented  by 
the  same  letter  being  parallel.  Thus  in  the 
center  and  outer  border  formed  by  the  aecttona 
a  A  the  corrugatlona  extend  around  the  mat 
parallel  with  Its  outer  edge  and  with  each 
other.  At  the  points  where  each  depreaaloD 
crosses  the  dlagonkla  drawn  from  comer  U> 
comer  of  tlie  mat  through  tbe  oeater  It  makea 
a  right  angle  with  Ita  prevloua  path.  In  tbe 
Intermediate  bordera  the  cormgationa  In  tbe 
aectlons  e  are  arranged  at  an  angle  with  those 
In  the  section*  d,  and  In  both  they  form  on 
angle  with  the  corrugatlona  In  tbe  aectiooa  <• 
b.  By  the  different  abadlng  ot  tho  sectlona 
attempt  baa  been  made  to  repreaeot  Um  moaalo 
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elfectt  produced,  whidi,  il  will  be  under- 
stood, rwj  like  a  kaleidoeoope  •■  the  ob- 
•errer  thifta  hit  poeltioo. 

**Tbe  above  fonnt  ilmplj  one  of  the  numy 
wmja  in  which  mj  invention  may  be  carried 
Into  effect.    The  comigations  in  the  center 
and  outer  border  need  not  extend  entirely 
mound  the  mmt;'but  in  eacb  of  the  lections 
a  deprewion  in  one  lectino  maj  be  opposite 
a  ridge  in  the  next ;  and  it  is  not  necessary 
that  the  comigations  be  parallel  with  the 
edges  of  the  mat.    They  may  run  in  any 
direction.    The  ridges  and  depressions  in  the 
Intermediate  borders  miffht  be  made  to  form 
different  angles  with  each  other  or  with  those 
In  the  other  sections,  or  the  borders  might  be 
Increased  or  diminished  in  number.    It  will, 
of  course,  be  understood  that  the  effect  pro- 
duced  and  the  manner  in  which  the  appear- 
ance varies  are  modified  more  or  less  by  these 
4481     changes.    Instead  of  makinff  the  comigations 
in  the  center  of  mat  to  bena  four  times,  they 
may  be  made  to  change  their  line  of  direction 
any  desired  number  of  times  in  a  regular  or 
Irregular  way — that  is  to  say,    instead  of 
having  four  series  ot  narallel  depressions  and 
ridges,  a  number  of  series,   less  or  more, 
arranged  at  various  angles  with  each  other, 
may  be  employed.    I  mar  divide  the  mat  by 
a  number  of  imaginary  lines  representing  a 
proleotion  ot  any  geometrical  figure,  and  in 
each  of  the  ssetions  so  formed  make  parallel 
oorrugations  or  alternate  ridges  and  eleva- 
tioos,  the  different  sets  ci  corrugations  mak- 
ing with  each  other  the  proper  angle  to  give 
the  effects  sought  for. 

"To  give  the  moire  effects  I  usually  make 
the  ridges  and  depressions  undulating,  while 
maintaining  the  parallel  position  with  rela- 
tion to  eadi  other.  I  destre,  therefore,  to 
have  it  understood  that  I  do  not  intend  to 
limit  the  design  to  parallel  corrugations 
which  are  streight  throughout  any  consider- 
able portion  ox  their  length  (as  represented 
on  the  drawing,  for  example),  but  that  it 
includes  the  undulating  ridges  and  depres* 
sioos,  or  other  disposition  or  formation  in 
whidi  the  oorrugations  alter  their  direction 
irregularly,  or  in  which  they  may  be  straight 
for  a  oeftain  distance  and  tlien  formed  in  un- 
dulations, and  that  it  includes  the  corruga- 
tions arranged  in  concentric  circles,  in  spi- 
rals, in  tigxags*  or  accortUng  to  any  desired 
figure.* 

Having  thus  described  his  invention,  the 
patentee  claims: 

*  1.  A  design  for  a  rubber  mat»  consisting 
of  corrugations,  depressions  or  ridses  in 
parallel  lines,  combined  or  arranged  rela- 
tively, substantial Iv  as  described,  to  produce 
variegated,  kaleloosoopic,  moire,  stereo- 
soopic  or  dmilar  effects,  substantially  as  set 
forth. 

"t.  A  desicn  for  a  rubber  mat,  consisting 
of  a  sales  off  parallel  oorrugations,  depres 
sions  or  ridges,  the  lines  of  mid  comigations 
being  defleSed  at  one  or  more  points^  sub- 
stanttally  as  set  forth. 

"S^  A  desin  for  a  rubber  mat,  consisting 
of  a  series  of  parallel  corrugations,  depres- 
sions or  ridges  arranged  in  sections,  the 
gtneral  line  of  direction  of  the  corrugations 

li7  u.  s. 


in  one  section  making  angles  with  or  betti;; 
deflected  to  meet  those  of  the  comigHtioiM     ,^^^. 
in  the  contiguous  or  other  sections,  tubstau       l^^vj 
tially  as  described.*  ^ 

The  circuit  Judge  in  his  opinion  said : 

"The  patent  is  an  attempt  to  secure  to  the 
patentee  a  monopolv  of  all  ornamentation 
upon  rubber  mats  by  which  variations  of 
liffht  and  shade  are  produced  by  a  series  of 
ridges  and  depressions,  without  regard  to  any 
particular  arrangement  or  characteristics  of 
the  lines  except  tiiat  they  are  to  be  parallel. 
Although  there  is  an  illustration  in  the 
drawinff,  and  although  each  claim  is  for  a 
design  substantially  as  described/  the  lan- 
guage of  the  specification  is  carefully  ex- 
Sreased  so  as  not  to  restrict  the  claims  to  tlie 
esign  shown  In  the  drawing,  but  so  that  the 
first  claim  shall  include  every  variety  which 
can  be  produced  bv  the  arrangement  of  cor- 
rugations, depressions  or  ridges  in  parallel 
lines;  the  second,  all  obtainable  when  by 
the  arrangement  the  oorrugations  are  de- 
flected; and  the  third,  all  obtainable  when 
bv  the  arrangement  of  comigations  in  sec- 
tions, those  of  one  section  make  an  angle 
with,  those  in  the  coniguotus  or  other  sec- 
tions. 

**  It  was  not  new  to  produce  contrasts  and 
variations  in  light  and  shade,  or  stereoscopic 
effects,  bv  depressions  or  elevations  in  the 
surface  of  materials.  It  was  old  to  do  tliis 
by  arranging  them  in  parallel  lines,  as  in 
wood,  plaster  and  cordurov  cloth.  It  is  not 
novelty  which  will  susufn  a  design  patent 
to  transfer  to  rubber,  or  to  a  rubber  mat,  an 
effect  or  impression  to  the  eye  which  has 
been  produced  upon  other  materials  or  arti- 
cles by  contrast  or  variation  of  light  and 
shade.  The  design  of  this  patent  is  not 
new  unless  it  embodies  a  new  impremion  or 
effect  produced  by  an  arrangement  or  config- 
tmtion  of  lines  which  introduces  new  ele- 
ments of  oolor  or  form.    This  is  not  claimed. 

"None  of  the  claims  can  be  limited  to  de- 
sign whidi  produces  any  definite  or  concrete 
impression  to  the  eye.* 

We  think  that  the  lodge  was  right  in 
holding  that  the  first  claim  of  the  patent  is 
altogetber  too  broad  to  be  sustained,  and  for 
the  reasons  stated  in  tiie  opinion.  But  as  the 
other  claims  may  fairly  oe  regarded  as  con- 
fining the  patentee  to  the  specific  design, 
exhibited  in  his  patent  and  shown  in  the 
drawing,  we  think  that  the  demurrer  should  [4901 
have  bMm  overruled,  and  that  the  defendants 
should  have  been  put  to  answer  the  bill. 
Whether  or  not  the  design  is  new  is  a  qoes- 
tion  of  fact,  which,  whatever  our  impres- 
sions may  be,  we  do  not  think  it  proper  to 
determine  by  taking  Judicial  notice  of  the 
various  designs  which  may  have  come  under 
our  observation.  It  is  a  question  which  may 
and  should  be  raised  by  answer  and  settled 
by  proper  proo^ 

lliere  is  one  feature  of  this  patent  which 
presents  an  interesting  if  not  a  novel  aspect. 
We  are  in  the  habit  of  regarding  a  design 
as  a  thing  of  distinct  and  fixed  individuality 
of  appearance--a  representation,  a  picture, 
a  delineation,  a  device.    A  design  of  such  a 
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character,  of  course,  addresses  itself  to  the 
senses  asd  the  taste,  and  produces  pleasure 
or  admiration  in  its  oontemplation.  But, 
in  the  patent  before  us,  the  alleeed  iuTen- 
tion  is  claimed  to  be  something  more  than 
such  a  design.  It  is  claimed  to  have  an  act- 
ive power  of  producing  a  physical  effect 
upon  the  rays  of  light,  so  as  to  produce 
different  shaaes  and  colors  according  to  the 
direction  in  which  the  various  oorrugated 
lines  are  viewed— a  sort  of  kaleidoscope 
effect.  It  is  possible  that  such  a  peculiar 
effect,  produced  by  such  a  particular  design, 
impressed  upon  the  substance  of  india-rub- 
ber, may  constitute  a  quality  of  excellence 
which  will  give  to  the  design  a  specific 
character  and  value  \ad  distinguish  it  from 
other  similar  designs  that  have  not  such  an 
effect.  As  this  is  a  question  which  it  is  not 
necessary  now  to  decide,  we  express  no  opin- 
ion upon  it. 

We  reterm  the  decree  ef  the  (Xreuit  (hurt  and 
remand  the  cause,  wim  directions  to  over- 
rule the  demurrer  and  take  such  further  pro- 
ceedings in  accordance  with  this  opinion  as 
law  and  Justice  may  require. 


WILLIAM  H.  ROBERTSON,  CoDector  of 
the  PoBT  OF  Nbw  Tobk,  I^f.  in  Brr,, 

OSWALD  OELSCHLAEGER 


OSWALD  OELSCHLAEGER,  Pfff.  in  Brr.. 

e. 

WILLIAM  H.  ROBERTSON.  CoDector  of 
the  Port  of  Nbw  Tobx. 

(Sees,  a  Beporter*S  ad.  485-444.) 

Clamfleation  tf  artidee  under  the  (htttemi  Aei 
cf  188S-~pr%neiple0f  etaeeifieoHan-'-wkait  9t- 
tidee  are  philoeopMeal  apparatue, 

1.  Where  the  olaaslfloatlon  of  artlolef  under  the 
Customs  Acts,  aooordinsr  to  the  preponderaooe  of 
use  to  which  thej  are  applied,  depends  upon  the 
eyldeooe.  It  |i  a  question  for  the  jury. 

1  Where  the  proper  ffeneral  prtnolpleof  dmnlll- 
oatlon  of  artloles  under  the  Oostoms  Aots  Is  adopt- 
ed hy  the  judge  at  the  trial,  and  there  Is  no 
misapplication  of  It,  the  decision  at  the  trial  win 
not  be  rerened. 

IL  YartoQS  articles,  mentioned  In  the  opinkm,  held 
to  be  philosophical  apparatus  or  Instruments,  and 
▼arlous  other  articles  held  not  to  be  so,  under  the 
Duty  Act  of  March  S,  1S88. 

INos.  86,  255.1  v^ 

Argued  N<m.  tO,  1890.     Decided  Bee.  If.  1S90. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
SUtes  for  the  Southern  District  of  New 
York,  to  review  a  Judgment  for  an  excess  of 
duties  paid  under  the  Act  of  March  8, 1888,  on 
the  importation  of  goods.  Affirmed, 
The  facts  are  stated  in  the  opinion. 
Meeere,  Edwin  B.  Smith  and  Oharlee  Ourie 
for  Oelschlaeger. 

NOTB.— ^  to  metkm  to  reeover  haOt  dutUe  poM 
wnder  prcteel;  prffUtt,  how  made,  amd  «•  tgeet^- 
noie  to  Oreely  t.  Thompson,  11:  897. 
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Mr.  Wm*  A.]Iaiirjr»  AeeieiMU  Att^-Oen.^ 
for  the  Collector. 

Mr.  Juetiee  Bradl^^  de/f  yered  the  opinion 
of  the  court : 

This  is  an  action  brought  to  recoyer  an 
alleged  excess  of  duties  dunged  for  the  im* 
portation  of  certain  goods  and  chattels  in 
the  year  1884.    The  goods  consisted  of  cer- 
tain instruments  used  in  the  arts,  or  in  lab- 
oratories, or  for  obserration  and  experiment. 
The  plaintiff,   Oelschlaeger,  who  imported 
the  articles,  claimed  that  they  were  philo- 
sophical   instruments    and    apparatus,  and 
chargeable  with  a  duty  of  only  85  per  cent 
ad  valorem,  under  Schedule  N  of  the  Act  of 
March  8d,  1888,  clause  following,   to  wit: 
"Philopsohical  apparatus  and  instruments, 
thirty-five  per  centum  ad  valorem.  *    22  Stat. 
518.    The  defendant,  on  the  other  hand,  then 
Collector  at  the  Port  of  New  York,  oontended    -^^^, 
that  the  goods  in  question  came  under  the    l^^J 
head  of  ue  following  clause,  at  the  end  of 
Schedule  C,  in  the  same  Act,  to  wit :  "Man- 
ufactures,  articles  or  wares,  not  specially 
enumerated  or  provided  for  in  this  Act» 
composed  wholly  or  in  part  of  iron,  steel, 
copper,  lead,  nickel,  pewter,  tin,  zinc,  gold, 
silver,   platinum  or  any  other  metal,    and 
whether  partly   or    wholly   manufactured, 
forty-five  per  centum  ad  valorem.^    22  Stat. 
501. 

The  question  is  whether  the  court  below, 
on  the  trial  of  the  cause,  committed  any  error 
in  its  rulings  and  instructions  as  to  what 
implements  were  and  what  were  not  embraced 
in  the  category  of  philosophical  apparatus 
and  instruments.  There  is  undoubtedly  a 
clear  distinction  between  mechanical  imple- 
ments and  philosophical  instruments  or  ap- 
paratus ;  and  whatever  belmiged  to  the  former 
class  was  properly  chargeable  with  45  per 
centum  ad  valorem,  and  whatever  belonged  to 
the  latter  class  wiUi  only  85  per  cent 

It  is  somewhat  diflBcult  in  practice  to  draw 
the  line  of  distinction  between  the  two 
classes,  inasmuch  as  many  instruments, 
originally  used  only  for  the  purpose  of  ob- 
servation and  experiment,  have  since  come 
to  be  used,  partially  or  wholly,  as  imple- 
ments in  the  arts;  and,  on  the  other  lumd, 
many  implenwnts  merely  mechanical  are 
constantly  used  as  aids  in  carrying  on  obser- 
vations and  experiments  of  a  phfioeophical 
character  The  most  that  can  be  done,  there- 
fore, is  to  distinguish  between  those  imple- 
ments which  are  more  especially  used  io 
making  observations,  experiments  and  dis- 
coveries, and  those  which  are  more  especially 
used  in  the  arts  and  professions.  For  ex- 
ample, an  astronomical  telescope,  a  com- 
pound microscope,  a  Rhumkorf  coil,  would 
be  readily  classed  as  philosophical  instru- 
ments or  apparatus,  wnilst  the  instruments 
commonly  used  by  surgeons,  physicians, 
surveyors  and  navigators,  for  the  purpose  of 
carrying  on  their  several  professions  and 
callings,  would  be  classed  amongst  mechan- 
ical implements,  or  instruments  ror  practical 
use  in  the  arts  and  professions.  In  short,  [439] 
philosophical  apparatus  and  instruments  are 
such  as  are  more  conunonly  used  for  the 
purpose  of  making  observations  and  disoov- 
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•riet  Id  naturo,  and  azperimants  for  derelop- 
tng  and  exhibiting  natural  foroea,  and  tne 
ooDditions  under  which  tbej  can  be  called 
into  actiTitj;  whilst  implements  for  me- 
chanical or  professional  use  in  the  arts  are 
■udi  as  are  more  usually  employed  In  the 
trades  and  professions  for  performing  the 
operations  incidental  thereto. 

The  different  kinds  of  articles  which  were 
the  subject  of  inquiry  on  the  trial  were  orer 
forty  in  number.  A  specimen  of  each  kind 
was  produced  in  eridence  and  marked  as  an 
•zhiDit,  as  follows,  to  wit: 

Ex.  1.  Large  compound  microscope. 

Ex.  1^.  Prepared  slides  for  Ex.  1. 

%x,  9.  Small  microscope  for  examining 
textile  fabrics. 

Ex.  8.  Jeweler's  magnify^ing  glass. 

Ex.  4.  Astronomical  telescope  on  tripod. 

Ex.  6.  Single-barreled  telescope  or  nutfine 
glass. 

Ex.  6.  Double-barreled  field  glass. 

Ex.  7.  Opera  glass. 

Ex.  8.  Small  telescope  on  tripod. 

Ex.  9.  Magnifying  glass  with  handle. 

Ex.  10.  Plano-convex  lens,  unmounted. 

Ex.  11.  Reflecting  mirror  used  in  old  tele- 
scopes. 

Ex.  It.  Ophthalmoscope. 

Ex.  18.  Combination  of  magnifying  glass 
and  stereoscope. 

Ex.  14.  Oculist's  outfit 

Ex.  16.  Slereopticon,    or   magic  lantern. 

Ex.  10.  Slides  prepared  for  Ex.  18. 

Ex.  17.  Dentist's  speculum. 

Ex.  18.  Orenet  battery. 

Ex.  18.  Pocket  battery  for  physiolaB. 

Ex.  80.  Inductive  Rhumkorf  coil. 

Ex.  81.  Galvanometer. 

Ex.  88.  Gelssler  tube. 

Ex.  88.  [Not  put  in  evidence.] 

Ex.  84.  Anemometer. 

Ex.  86.  Hygrometer. 

Ex.  88.  Hvgrometer. 

Ex.  87.  Thermometer. 

Ex.  88.  Tbermometar. 

Ex.  88.  Thermometer,  mlBlmna. 

llaiimqa   and    minimqa   th«- 


81. 'Thermometer  (bric-*-brle). 

88.  Dairy  thermometer  and  ^ydran* 


88. 
Ex.  84.  Clinical 
Ex.  86.  Clinical  thermometer. 

Ex.  87.  Barometer. 
Ex.  88.  Barometer. 


Ex.  40.  Hydrometer,  for 
Ex.  41.  Alcoholometer. 


Ex.  48.  Urinometer. 

Ex.  48.  Radiometer. 

Is.  44.  Bpeoteole  1 

A  fsntlsmsn  of  scientifie  sftaJnments  was 
t»*->*«*^  as  a  witness  for  the  porpoee  of 
eatplalAlBg  the  specific  uns  to  wlilai  there 
various  iaatrumeota  are  remctively  applied ; 
and  his  evidence  waa  all  that  the  court  or 
iurr  had  before  them  oo  which  to  base  a 
decision,  exoepi  that  common  knowledge 
which  all  Intelligent  persons  possess,  and  of 
which  the  Judge  who  tried  the  cause  may  in 
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some  instances  have  taken  Judicial  notice. 
As  the  result  of  the  inquiry  the  Judge  dl* 
rected  the  Jury  to  render  a  verdict  for  the 
defendant  as  to  the  articles  designated  as 
Exhibits  2,  8,  10,  19,  14,  17,  19,  A.  98,  99. 
81,  82,  84,  86,  86,  41,  48,  44,  which  he  held 
not  to  be  philosophical  apparatus  or  instru- 
ments; and  a  veixiict  for  the  plaintiiT  as  to 
those  designated  as  Exhibits  1.  U.  4.  11.  16. 
16.  18.  20,  91.  92,  94.  25.  26,  80,  88.  87,  9», 
89.  40,  48,  which  he  held  to  be  philoeophicnl 
apparatus  or  instruments.  As  to  six  of  Uie 
articles,  represented  by  Exhibits  6,  6,  7,  8, 
9,  18,  he  refused  to  direct  a  verdict,  and  left 
the  question  of  their  clamlflcation  to  the 
luiy,  who  found  for  the  plaintiff  as  to  Ex- 
hibits 6,  6,  8,  and  for  the  defendant  as  to 
Exhibits  7,  9,  18. 

With  renrd  to  the  last  six  items,  which  (^^^J 
were  left  for  decision  with  the  Jury,  under 
the  charge  of  the  Judge  (which  is  not  ex- 
cepted to),  we  do  not  think  that  the  Judge 
erred  in  thus  disponing  of  them.  Each  party 
requested  him  to  direct  a  verdict  in  his  favor. 
We  think  he  was  Justified  in  refusing  these 
requests.  As  before  remarked,  it  is  dlfflcult 
to  draw  tbe  line  distinctly,  and  the  classifi- 
cation of  the  articles  referred  to,  according 
to  the  preponderance  of  use  to  which  they 
are  applied,  depended  upon  a  fair  consider- 
ation of  the  evidence,  which  was  rightly 
referred  to  the  Jury.  No.  6  was  a  telescope, 
known  as  a  field  glass,  which  the  witness 
said  was  not  constructed  specially  for  astron- 
omical purposes,  though  it  could  be  uaecl 
for  some  of  tbe  stars;  that  it  was  used  to 
gratify  a  laudable  curiositv ;  a  great  deal  by 
seamen.  No.  6  was  testified  to  be  of.  the 
same  general  character,  though  smaller,  and 
sometimes  carried  in  a  pouch.  No.  8,  the 
witness  said,  was  a  magnifying  glass,  hav. 
ing  a  lens  called  the  Coddlngton  lens,  com- 
monly used  for  examining  gnun  and  minerals 
and  things  of  that  sort,  and  t>y  botanists  and 
entomolc^sts ;  that  he,  as  a  chemist  and 
scientirt,  had  had  occasion  to  use  it.  The 
Judge,  on  this  evidence,  might  vrell  hesitate 
to  speak  meatMsdta  on  the  cnaracterof  these 
instruments ;  and  vre  cannot  say  that  the  Jury 
did  wrong  in  classifying  them  as  philosoph*- 
ioal  instruments.  'Ae  same  thing  may  be 
said  with  regard  to  Exhibits  7,  9  and  18. 
which  the  Jury  found  not  to  be  such  instru- 
ments. No.  7  was  an  opera  glass :  No.  9.  a 
common  magnifring  glsas  with  a  handle, 
used  fdr  examining  anything  which  was  de- 
siivd  to  be  magnified, — fine  print,  hand 
writinff,  pictures,  anything.  No.  l8  was  a 
magnifying  glass  and  stereoscope,  for  ex- 
amining pnotographa,  or  stereoscopic  views, 
sttdi  as  are  oftoi  found  on  parlor  tables. 

We  also  think  that  the  Judge  committed 
no  error  as  to  the  character  and  classification 
of  the  other  instruments,  respecting  which 
he  directed  the  Jury  what  verdict  to  render. 
It  ia  unnecessary  to  review  the  evidence  in 
detail  with  regard  to  each  instrument.  Suf- 
fice it  to  say,  that  whilst  there  might  be 
some  ground  for  question  with  regard  to 
particular  cases,  yet  on  the  whole  vre  think 
that  the  proper  principle  waa  followed,  and  [4401 
that  no  injustice  was  done  to  either  party. 
To  illustrate  our  views  vre  may  take  one  or 
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two  instruments  bj  way  of  example.  Tbua. 
as  to  Exhibit  12,  the  witness  testified  as 
follows : 

**  Exhibit  No.  12  is  an  ophthalmoscope. 
It  is  a  practical  instrument  used  bj  oculists 
for  examining  the  interior  of  the  eye  and 
other  parts  of  the  body.  The  principle  on 
which  it  works  is  as  follows :  The  light  is 
reflected  firom  a  burner  in  front  of  the  ex- 
aminer, who  holds  this  object  to  his  eye, 
into  the  eve  of  the  patient  without  penetiat- 
ing  the  observer's  eye,  as  tbere  is  only  a 
very  small  hole  through  which  it  can  enter ; 
and  in  that  way  protects  the  observer's  eye 
from  the  direct  rays  of  the  light.  It  is  pe- 
culiarly adapted  for  physicians  and  oculista' 
use.  u  may  have  other  uses,  but  the  wit- 
ness is  not  acquainted  with  them.  It  is  used 
in  their  profession  for  the  purpose  of  ena- 
bling them  to  ffet  at  the  facts  oy  which  to 
treat  either  the  throat  or  eye,  as  the  case  may 
be,  practically." 

It  is  clear  from  this  evidence  that  this  in- 
strument is  intended  for  practical  use  in  the 
profession  of  an  oculist.  It  is  an  implement, 
u  tool,  not  used  for  the  discovery  or  contem- 
plation of  natural  objjects  for  the  purpose  of 
attaining  or  conmiunicating  general  instruc- 
tion, but  as  an  implement  for  carrying  on  a 
profession  or  an  art. 

Again,  take  Exhibit  No.  20.  The  witness 
describes  its  use  as  follows : 

**  Exhibit  No.  20  is  a  Rhumkorf  coil. 
This  coil  is  constructed  on  the  following 
principle:  Around  a  central  core  of  sort 
iron  is  wound  a  certain  number  of  turns  of 
copper  wire,  each  turn  being  insulated  by  a 
layer  of  paper  or  some  other  insulating  ma- 
terial ;  then  on  top  of  this  coarser  wire  is 
wound  in  the  same  direction  a  large  number 
of  layers  of  very  thin  wire,  each  one  like- 
wise insulated  by  a  layer  of  paper  or  other 
insulating  material,  and  the  fine  wires  con- 
nect with  the  two  poles  on  top  and  the  coarser 
wires  connect  with  the  lower,  with  the  com- 
mutator running  from  one  pole  to  the  other. 
This  box  is  filled  with  what  is  called  con- 
denser. The  condenser  is  a  series  or  number 
of  plates  of  tin  foil  such  as  we  find  wound 
around  tobacco.  That  stores  up  electricity 
somewhat  on  the  principle  of  a  Leyden  Jar, 
and  keeps  it  stored,  so  that  when  a  person 
uses  it  he  gets  a  much  greater  shock  than  he 
would  if  the  condenser  were  not  there.  That 
is  used  in  schools  and  universities,  and  also 
by  physicians,  and  by  people  who  merely 
use  It  for  their  own  amusement.    It  is  used 

f practically  in  colleges  and  universities  to  11- 
ustrate  electrical  science,  and  also  by  every 
one  who  has  occasion  to  generate  that  kind 
of  electricity.  It  is  also  used  to  explode 
mines  at  times,  to  explode  dynamite  cart- 
ridges, or  anything  of  that  kind.  It  may  be 
used  in  connection  with  a  battery.  It  has 
no  practical  use  in  telegraphing.  Its  main 
use  is  for  illustrating  the  laws  of  electrical 
induction. " 

It  is  plain  firom  this  description  that  the 
Rhumkorf  coil  is  much  more  used  in  the 
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lecture  room,  and  for  the  purpose  of  scien- 
tific disooveiy,  than  for  practical  use  In  any 
art  or  profession. 

Considerable  argument  is  employed  by  ths 
counsel  for  both  parties  to  show  that  the 
Judge  was  mistaken,  on  the  one  side  or  the 
other,  in  his  various  directions ;  but  it  would 
prolong  this  opinion  to  an  unreasonable  ex- 
tent to  examine  all  these  discussions.  We 
can  only  refer  to  one  or  two,  and  dispose  of 
the  rest  in  a  general  way. 

The  counsel  for  the  government  contends, 
amon^t  other  things,  that  the  judge  erro* 
neousTy  classified  Exhibit  15  (whidi  was  a 
stereopticon  or  magic  lantern),  as  a  phiJo- 
sohpical  instrument.  He  says :  "  The  stere- 
opticon or  magic  lantern  does  not  appear  to 
be  of  much  scientific  use,  and  we  doubt  if 
one  is  ever  purchased  to  be  used  for  a  purely 
philosophical  purpose.  But  the  instrument 
is  mostly  used  in  giving  entertainment  by 
throwing  magnified  pictures  or  representa- 
tions on  a  screen,  or  for  displaying  adver- 
tisements from  elevated  points  in  the  streets 
of  cities,  and  is  hardly  'philosophical'  or 
'scientific.'" 

On  the  other  hand,  the  witness,  after  de- 
scribing the  construction  of  the  instrument, 
says :  ^This  instrument  is  used  for  il lustra- 
tinff  lectures  and  instruction  in  colleges  and 
universities,  and  for  projecting  pictures  of 
different  subjects  upon  a  wall.  It  is  used 
in  the  illustration  of  natural  science." 

We  think  that  in  this  instance  the  Judge 
committed  no  error  in  taking  the  view 
plainly  suggested  by  the  witness,  instead  of 
judicially  relying  on  his  own  knowledge 
and  experience. 

In  like  manner  the  oounsel  for  the  plain- 
tiff strenuously  contends  that  the  Judge  was 
wrong  in  not  deciding  that  the  fnimmum 
thermometer  (Exhibit  SS)  is  a  philosophical 
instrument.  The  witness  says  it  is  filled 
with  alcohol,  and  is  used  for  measuring  very 
low  temperatures — ^temperatures  below  tlie 
freezing  point  of  mercury.  It  can  be  used 
where  the  mercury  thermometer  cannot  be 
used.  He  adds:  "It  is  a  scientific  instru- 
ment, used  for  scientific  purposes."  It  is. 
however,  in  the  same  class  with 'other  ther- 
mometers, which  the  Judge,  as  we  think 
correctly,  regards  as  instruments  for  daily 
use  in  uie  arts  and  in  oommon  life,  and  not 
specially  philosophical  instruments. 

But  Exhibit  No.  80,  the  mcaimum  ani 
minimum  thermometer,  which  is  used  for  re- 
cording temperatures,  one  side  for  the  day- 
time and  the  other  during  the  night,  is  of  a 
different  character,  and.  If  not  entirely,  is 
more  particularly  used  to  ascertain  the  exact 
momentary  variations  of  the  temperature  of 
the  atmosphere  for  the  entire  period  of 
twenty-four  hours.  It  is  very  properly 
classed  amongst  philosophical  instruments. 

But  it  is  unnecessary  to  pursue  the  exam- 
ination. The  Keneral  principle  of  classifi- 
cation adopted  by  the  Judge  at  the  trial  was 
correct,  and  we  see  no  misapplication  of  it 
which  should  induce  us  to  reverse  the  Judg- 
ment. 

Judgment  affirmed. 
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CHICAGO,  MILWAUKEE   AND  ST. 
PAOL  RAILWAY  COMPANY, 

t. 
JAMBS  ARTERY. 

0M  ft.  0.  BflDoiter^  ad.  fiOr-St) 

ifM<#r  andmrtatU^loiea  8tatuUa$  to  UabUity 
tf  ra&road  oompa/nist  to  emploffdi — impeach- 
WMtU  ff  wiintn$i    tontradielory  iUUemenU, 

L  Uoder  Motion  IMtt  of  tb«  Iowa  Oode  of  1878.  a 
imllnMid  oompanj  It  liable  to  ao  employ^  for  an 
Injury  to  him  while  rkHnc  on  a  small  and  OTer- 
orowded  hand-oar,  caoaed  by  Its  tallare  to  prorftdo 
the  haod-car  with  appllanoet  for  remoTlng  mow 
from  the  ralli,  and  a  proper  brake  and  foot  rerta, 
and  by  reaenn  of  the  net U«ent  oonstmotlon  of 
a  eattle-fuard,  moh  Injury  belnc  oonneoted 
with  the  operation  of  the  railroad  within  the 
seanlmr  of  Mid  Statute. 


ib  In  order  to  Impeach  a  witnem  by  ahowlnff  hii 
eootradlofeory  alatements  on  other  oooaelona, 
hit  attention  must  flnt  be  oaUed  to  the  tlme^ 
place  and  olroumitanoea  of  the  etatementa— 
whether  they  are  In  writlnir.or  were  made  orally. 

8l  a  written  staiemeot  tlffned  by  a  wltnem,  oon- 
talnlnff  ttatementi  different  from  thoee  teet^ 
6ed  to  br  him,  can  be  uted  on  hla  omei  eramma 
tkm,  to  Impeach  htnu  it  isnocneoemarytoeallai 
a  witnem  the  penon  to  whom  or  In  whoee  pret- 
ence the  allefed  oontradlotory  atatementa 


^  When  the  wltne«*  wrtttenttatement  It  present- 
ed to  him,  for  the  pnrpoae  of  Impeachment,  he 
may  read  it  and  be  Inquired  of  ai  to  the  droum- 
•lancee  under  which  It  waa  riffned  by  him;  where 
a  portion  of  tt,  oontalniny  a  material  statement, 
li  read  to  htm,  and  he  is  aaked,  *«Is  that  statement 
eorreotr*  It  is  an  error  to  exclode  his  answer  to 


[Ko.  91.] 
Argu4d2T<m.  «5.  mO.     Decided  Dee.  If,  1S90, 

rr  ERROR  to  the  Clrcait  Court  of  the  United 
States  for  the  Nortbero  District  of  Iowa,  to 
reriew  a  Judgment  in  faTorof  plaiBtUr,  an  em- 
v\ojk  of  a  Railroad  Companj,  for  aa  iojurj  to 
Dim  through  the  negHgenoe  of  the  Companj 
•nd  its  agenta.    Beeereed. 
Tb«  facU  are  stated  in  tbe  opinloiL 
Mr,  John  W.  Caiy,  for  plaintiff  in  error: 
There  was  no  negUgeoce  on  tbe  part  of  tbe 
defendant  which  cauM  or  tended  to  produoe 
this  inJufT. 

SiaUtati  T.  Mieeieeippi  dsM.  R.  Oe.  11  Iowa, 
4MI;  Prtemm  ▼.  Wkdtireaei  Coal  db  Min.  Ch, 
ao  Iowa,  678;  ^Itimt.  Chicago,  R  dO.  R  Oe. 
MIowa,  898;  IroMohear  r.  Lower  Vein  Oeol 
Oe.  88  Iowa,  076:  Fbiem  r.  OhicaQo,  ILLS  P. 
&  09.  64  Iowa,  644-600;  WOeon  ▼.  Dmmreaa 
Bedelone  qaairrf  Oe.  77  Iowa,  488-488. 

This  is  not  a  case  within  tbe  prorisioiis  of 
the  Statute  of  Iowa  rdeting  to  injuries  lesult- 
inc  from  negligesce  of  oo-emploj4s  connected 
with  tlie  nee  or  opeiatioo  of  aaT  raflwi^  on  or 
Aboot  which  they  ahaO  be  empIoTed. 


'Bcfrm.^Ae  to  who  an  eo^emploifk  or 
eptfMM  Che  mk  Chat  aaMMUrlifKiC  feepometbU  fur 
i^fmieetoaeervamioeeaekmedtnfthenegitlomeeefa 
eoeanwwl,  see  note  to  Hooch  t.  Texas  *  P*  R. 
Co.  88:01. 

Ae  to  ntf^jgemee;  rmpomeQAMif  gf  moieT  to 
foreartftilnmt  amd  eompeUme^  of  eci  ■■man 
fioU  to  Wabash  B.  Oo.  t.  MoDanMs,  87:  801 

ti7  U.  8. 


8irMe  ▼.  Chicago,  M.  db  8t.  P.  R.  Oo.  7^ 
Iowa,  050;  Luu  v.  Chicago,  8L  PM.SO.R. 
Co.  67  Iowa,  70;  Malonc  ▼.  Burlington,  C.  B. 
dN.B.  Co.  an  Iowa.  417;  Potior  ▼.  Chicago, 
R  I.  dP.  B.  Oo.4/^  Iowa,  888:  SmiU  t.  Bur- 
Ungton,  C.  R  S  N.  R  Oe.  08  Iowa,  78;  Pierce 
T.  Central  lotea  R  Oe.  Id  Iowa.  140;  Mateon 
Y.  Chicago,  R  L  db  P.  R  Oe.  9S  Iowa,  82; 
Sehroedor  ▼.  Chicago,  R  L  d  P.  R  Oe.  41 
Iowa,  844;  Denpe  t.  Chicago,  RLdP.RCo. 
86  Iowa,  08;  Bavbum  v.  Ventral  Iowa  R  Oe. 
74  Iowa,  687;  PSleg  ▼.  Chicago,  R  L  Jb  P.  R 
Oe.  64  Iowa,  644;  F^randeen  ▼.  Chicago,  R  L 
db  P.  R  Oe.M  Iowa,  878. 

Meeere.  Delos  E.  Igroa  and  H,  R  J^mke 
for  defendant  in  error. 

Mr.  JueHee  BUtehlbrd  deliTeied  the 
opinion  of  tbe  court : 

This  is  an  action  at  law,  brought  in  tlie 
District  Court  of  Dubuque  County,  in  tbe 
State  of  Iowa,  by  James  Artery  affainst  the 
Chicago,  Milwaukee  and  St.  Paul  Railway 
Company,  a  Wisconsin  corporation,  to  re- 
ooTer  dainages  for  a  personal  injury,  and  re- 
mored  by  the  defendant  into  the  Circuit 
Court  of  the  United  Sutes  for  the  Northern 
District  of  Iowa. 

The  petition  alleges  tluit  the  defendant 
owns  and  operates  a  line  of  railroad  from 
Dubuque  in  Iowa  to  La  Croese  in  Wisconsin 
and  St.  Pftul  in  Minnesota,  and  in  the  opera- 
tion of  it  uses  locomotives  propel  lea  by 
steam,  hand-cars  propelled  by  hana  and  cars 
drawn  by  its  locorootlvee;  that  the  plaintiff, 
on  Mardi  0,  1888,  and  for  several  months 
prior  thereto,  was  in  the  employ  of  the  de- 
fendant in  tlie  use  and  operation  of  the  road 
in  the  County  of  Allamakee,  in  Iowa,  in 
working  upon  its  road  and  road-bed,  in 
keeping  the  ties  in  good  order,  in  keeping 
tlie  rosd  well  and  properly  ballasted,  in  re- 
moving obstructions  from  its  track,  in  keep- 
ing ita  culverts  and  crossings  in  repair,  in 
keeping  the  iron  on  the  road  properly  spiked 
and  fastened  and  in  keeping  tbe  road-bed 
fit  for  use  and  operation  along  its  line  of 
road  and  rieht  of  way  in  the  County  of  Al- 
lamakee; that  in  doinff  such  work,  cars 
propelled  br  steam  and  band -cars  were  used 
oy  the  plaintiff  and  others,  the  cars  being 
furnished  by  the  defendant;  that  while  in 
such  employ,  the  plaintiff  left  the  Village 
of  Harper's  Ferry,  In  said  countv,  with  other 
employi*,  under  a  foreman  of  the  defendant, 
named  Rellehan,  and  went  north  some  ten 
miles,  making  repairs  oo  the  road;  tliat, 
after  doing  suSh  worlc,  and  towards  evening, 
the  foreman  ordered  a  start  to  return  to 
Harper's  Ferrv,  on  a  small  hand-car,  on 
which  were  plaoed  seven  or  eight  men,  and 
more  than  the  car  could  or  ought  to  carry ; 
that,  wlien  the  band-car  waa  oraered  by  the 
foreman  to  start  to  Harper'a  Ferrj,  it  waa 
started  at  the  time  that  a  train  ol  care  was 
due,  of  which  tlie  plaintiff  then  had  no 
knowledge;  that  the  snow  had  been  falling 
and  there  was  snow  on  the  rails,  and  the 
foreman  ordered  tlie  plaintiff  to  get  a  shovel 
and  seat  himself  on  the  front  of  the  hand- 
car, and  hold  the  shovel  on  the  top  of  the 
nil,  in  order  to  move  the  snow  aa  the  hand- 
car went  forward ;  that  on  the  hand-car  there 
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were  nc  places  proTided  for  the  feet  to  rest 
apoQ  while  periormine  such  dutj ;  that  the 
plaintiff  was  compelled,  in  order  to  hold  the 
shovel,  to  exert  all  his  strength,  and  by 
muscular  exertion  hold  up  his  feet  and  at 
the  same  time  guide  and  hold  the  shovel; 
that  the  hand-car  was  run  ahead  of  the  train 
then  due,  at  the  rate  x>f  more  than  ten  miles 
an  hour,  being  a  dangerous  speed;  that 
while  it  was  so  running,  and  the  plaintiff 
was  holding  the  shovel,  and  while  it  was 
crossing  over  a  cattle-guard  in  the  road,  and 
without  any  fault  or  negligence  on  his  part, 
his  foot  was  caught  and  he  was  thrown  off 
and  under  the  hand-car,  his  body  doubled 
up«  bis  spine  injured  and  his  backbone 
broken ;  that  by  reason  thereof  he  has  been 
confined  to  his  bed  ever  since,  unable  to 
work,  and  suffering  great  pain  in  body  and 
mind ;  and  that  all  this  happened  by  the 
ucj;1igence  of  the  defendant  in  furnishing 
unfit  and  improper  hand-cars.  In  requiring 
onerous  and  dangerous  duty  from  the  plain- 
tiff«  in  running  the  hand-car  at  a  dan^rous 
rate  of  speed  and  in  overloading  it.  Dam- 
ages are  claimed  in  the  sum  of  $20,000,  be- 
sides the  sum  of  $1,000  for  monev  paid  for 
board,  care  and  surgical  and  medical  treat- 
ment. The  petition  was  afterwards  amended 
by  alleging,  further,  that  the  hand -car  was 
not  constructed  with  reasonably  safe  appli- 
ances to  push  the  snow  off  from  the  rails, 
whidi  appliances  could  easily  have  been 
furnished  by  the  defendant;  that  It  was 
[•!•]  wanting  in  the  proper  kind  of  a  brake  and 
the  proper  kind  of  a  foot-rest  for  doine  the 
kind  of  work  which  the  plaintiff  was  ordered 
to  do;  that,  when  the  plaintiff  was  ordered 
by  Uie  foreman  to  sit  down  on  the  front  of 
the  hand-car  and  hold  the  shovel,  he  was 
unaware  of  any  danger  therefrom,  and  had 
reason  to  believe  and  did  believe  that  the 
hand-car  would  be  run  by  the  foreman  at  a 
safe  rate  of  speed ;  that  it  was  run  at  an  un- 
reasonable and  unnecessarily  fast  and  dan- 
gerous speed,  which  the  plaintiff  could  not 
control,  nor  could  he  leave  the  car  while  It 
was  in  motion;  that  the  cattle-guard  was 
made  of  three-cornered  pieces  of  wSod,  placed 
negligently  on  top  of  the  ties,  across  the 
tnu^  instead  of  lengthwise,  and  some  of  the 
Jiree-comered  pieces  stood  higher  than  the 
surface  of  the  nil,  of  which  fact  the  plain- 
tiff was  not  then  aware ;  and  that,  by  reason 
of  such  negligent  construction  of  the  cattle- 
ffuard,  the  speed  of  the  hand-car,  .and  the 
(langerous  and  tiresome  position  in  whidi 
the  defendant  placed  the  plaintiff,  he  was 
injured,  either  oy  his  foot  or  feet  coming  in 
contact  with  the  rail  or  the  three-cornered 
pieces,  or  l^  the  shovel  getting  caught  on 
the  rail  or  on  such  pieces,  or  by  all  d  such 
circumstances. 

The  answer  ot  the  defendant  contains  a 
general  denial  and  an  allegation  of  contrib- 
utory negligence  on  the  pa^  of  the  plain- 
tiff. The  case  was  tried  by  a  Jnir,  whidi 
rendered  a  verdict  for  the  plaintiff  of  $18, 000, 
for  which,  with  coita,  he  had  Judgment,  to 
review  whidi  the  defendant  haa  brought  a 
writ  of  error. 

One  of  the  principal  points  taken  by  the 
defendant  is  that  this  was  a  case  of  an  injury 
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resulting  from  the  negligence  of  a  co-em- 
ploy6,  namely,  the  foreman  Rellehan,  in  the 
management  and  running  of  the  hand-car, 
and  did  not  fall  within  the  provisions  of  the 
Statute  of  Iowa  on  the  subject. 

On  the  8th  of  April,  1802,  a  Statute  was 
enacted  in  Iowa  (Laws  of  1802,  chap.  109, 
sec.  7,  p,  198),  as  follows:  **8ec  7.  Kverj 
railroad  company  shall  be  liable  for  all 
damages  sustained  by  any  person,  including 
employes  of  the  company.  In  consequence  <3 
any  neglect  of  the  agents  or  by  any  mis- 
manajgement  of  the  engineers  or  other  em- 
ployes of  the  corporation  to  any  person  sua-  I511| 
taining-such  damage.** 

This  provision  was  afterwards  modifiedby 
section  1807.  of  the  Code  of  Iowa  of  181a 
which  was  in  force  at  the  time  of  this  ac- 
cident, and  read  as  follows:  ''Sec  1807. 
Every  corporation  operating  a  railway  shall 
be  liable  for  all  damages  sustained  by  any 
person,  including  emplov^s  of  such  corpora- 
tion, in  consequence  of  the  neglect  of  agents, 
or  by  any  mismanagement  of  the  engineers 
or  other  employes  ox  the  corporation,  and  in 
consequence  oi  the  willful  wrongs,  whether 
of  commission  or  omission,  of  such  agents, 
engineers  or  other  employes,  when  such 
wrongs  are  in  anv  manner  connected  with 
the  use  and  operation  of  any  railway,  on  or 
about  which  they  shall  be  employed,  and  no 
contract  which  restricts  such  liability  shall 
be  legal  or  binding.**  The  modification  in- 
troduced by  the  later  Statute  is,  that  the 
wrongs  for  which  the  corporation  is  to  be 
liable  must  be  wronn  oonnected  with  the 
use  and  operation  of  Sie  railway  on  or  about 
which  the  employes  are  employed. 

It  is  contended  by  the  ddendant  that, 
under  the  decisions  of  the  Supreme  Court  of 
Iowa  upon  this  Statute,  only  employes  en- 
gaged m  operating  and  moving  trains,  and 
who  are  injured  by  such  trains,  and  employ^* 
who,  while  in  the  discharge  of  their  duty, 
are  injured  by  trains  used  in  operating  the 
railway,  are  within  the  Statute,  and  that,  in 
the  present  case,  the  plaintiff  was  not  encaged 
in  operating  and  moving  a  train,  ana  was 
not  injured  by  a  train  uMd  in  operating  the 
railway.    But  we  cannot  concur  in  this  view. 

In  Ihppe  y.  Okkago,  R  L  db  P.  B.  Cb., 
80  Iowa,  08,  it  was  held,  under  the  Act  of 
1802,  that  the  Statute  Included  the  case  of  ao 
employft  who  was  engaged  in  oonnection 
wiUi  a  dirt  train,  ana  was  injured  while 
loading  a  car,  by  the  falling  of  a  bank  of 
earth ;  and  in  Jnrand$en  y.  Cmeaffo,  R.  L  A 
P,  R  6b.,  80  Iowa,  872,  that  a  person  em- 
ployed as  a  section  hand,  in  the  business  of 
keeping  a  certain  part  of  the  road  in  repair, 
and  going  with  his  co-employ4s  on  the  track 
in  a  mmdcar  for  that  purpose,  was  within 
the  Act  of  1808,  he  being  injured  through  a 
collision  with  the  engine  of  a  passenger  igltl 
train,  which  struck  the  hand-car  and  threw  ^ 
it  against  the  plaintiff  while  he  was  on  the 
ground  and  enffased  In  trying  to  remove  the 
hand-car  out  ox  the  way  of  toe  engine. 

The  case  d  Sd^roedtr  ▼.  Chicago,  R  I.  4, 
P.  R  Co.,  41  Iowa,  844,  arose  under  seetioo 
1807  of  the  Code.  It  was  said  in  that  caM, 
that  that  section  applied  cnly  to  acddents 
growing  out  of  the  use  and  operation  of  the 
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roa'^»  *^^  €li<l   not  apply  to  all  persons  em- 
ploy^ ^7    tlie  corporation,  witnout  regard 
fjy  tneii  eEmployment,  and  it  was  held,  there- 
fore* that  it  did  not  cover  the  case  of  Schroed- 
^^  -wbo  was  not   connected    with  the  opera- 
tion of  the  road,  but  who,  while  engaged  in 
removing  the  timbers  of  an  abandon^  bridge 
,i^d  loading  them  on  cars,  was  injured  by 
0oxxie  of  the  timbers  which  fell  finom  a  car. 
r^li»  same  view  was  held  in  BffUer  t.  C^*- 
eaff^f  ^  1.  dkP,  R  Co,,  46  Iowa,  899,  where 
potter,  a  laborer  in  the  machine  shop  of  the 
company,  was  injured  by  a  loocHnotiye  driv- 
ing.wheel  which  he  and  other  employ6i  weie 
moving  by  hand.  y 

It  was  held,  in  achroed&r  y,  Chieago,  JB.  i. 
fjb  P.  B.  Co,,  47  Iowa,  876,  that  where  a  per- 
son was  required,  in  the  course  of  his  em- 
ployment by  the  railroad  company,  to  get 
upon  a  train,  and  did  so,  he  was  to  be  re- 
garded as  being'  engaged  in  its  operation, 
although  his  employment  might  not  be  con- 
nected with  the  running  of  the  train ;  and 
that  the  company  was  liable  to  him  for  in- 
juries resulting  from  the  negligence  of  a 
co-employ6. 

In  /V^  ▼•  Ohieago,  B.  iA  Q,  B,  Co.,  54 
Iowa,  228,  Pyne  was  employed  by  the  rail- 
road  company  as  a  private  detective,  and, 
while  walking  on  the  track,  in  the  perform- 
ance of  his  duties,  and  in  obedience  to  the 
orders  of  the  company,  was  injured,  without 
negligence  on  his  part,  through  the  negli- 

f;ence  of  the  engineer  of  a  passing  train,  and 
t  was  held  that  his  case  fell  within  the 
proyisions  of  section  1807,  and  that  he  was 
entitled  to  recover  from  the  company  for  the 
injuries  received  by  him. 

In  9mith  v.  Burhnffton,  C,  B,  db  N,  B  Co,, 
59  Iowa,    78,   where  it  appeared   that   the 
■      plaintiff  was  only  a  section-nand,  and,  when 
^      injured,  was  engaged  in  loading  a  car,  and 
it  did  not  appear  that  hii  service  pertained 
to  the  operation  of  the  road,  it  was  held  that 
he  could  not  recover  for  an  injury  which  oc- 
curred through  the  negligence  of  a  oo-em- 
ploy6,  the  court  remarking  that,  under  sec- 
tion 1807  of  the  Ckxle,  it  must  be  shown  that 
his    employment   was  connected  with   the 
operation  of  the  railway. 

«^V^i?  ^®^^  ^^  -Jfofciw  y.  Burlington,  C, 
B.  dIf.B.  Co,,  61  Iowa,  896,  that  a  person 
whose  duty  it  was  to  wipe  the  company's 
engines  and  do  other  work  about  the  round- 
house,  and  to  open  the  doors  of  that  house 
80  as  to  allow  the  eneines  to  pass  in  and  out. 
and  who,  while  endeavoring  to  shut  those 
doors,  was  injured  by  the  carelessness  of 
his  co.employ6i  who  were  at  the  time  eniraired 
witii  him  in  the  same  effort,  could  not  r5»ver 
imder  section  1807,  for  the  injury,  beSuse 
u  was  not  '*in  any  manner  connected  with 
the  use  and  operation"  of  the  lailway  m 
contemplated  by  that  section.  ^' 

ui  tWM  T.  meoffo,  R  I.  db  P,  B.  Oo  A4 
Iowa.  efi.  it  was  held  that  a  car-reWrer 
whose  duty  itwss  to  repair  cars  on  the  ta^ 
but  who  liad  nothing  to  do  with  <S^ 
motion,  excepttoride on passengeror  ^J^i 
tojlM  to  and  from  the  placi  whei^  iii 
wrices  were  wouii^d,  wm  not  engaMd  in 
•      2L??rfiLr    a    railway.    wit!Eig*^t£J 


corer  of  the  company  for  an  injury  received 
while  in  the  discharge  of  his  duties,  through 
the  negligence  of  a  co-employ^.  Foley  was 
engaged  at  the  time  in  making  repairs  on  a 
car,  and  was  injured  while  under  the  car, 
through  its  beinc[  moved  improperly. 

The   Malone   Case  came  up   again,  in  65 
Iowa,    417,  and  it  was  there  held  that  Ma- 
lone, whose  duty  it  was  to  wipe  engines, 
open  and  close  the  doors  of  an   engine-house 
and  remove  snow  from  a  turn-table  and  con- 
necting tracks,  was  not,  by  reason  of  such 
duties,  employed  in  the  operation   of  the 
railroad,  within  the  meaning  of  section  1307 ; 
and   that,  for  an   injury  received  bv   him 
while  performing  such  duties,  and  tnrough 
the  negligence  of  a  co-employ6,  he  could  not 
recover  against  the  company,  although   he 
might  have  had  other  duties  to  berform  which 
did  pertain  to  the  operation  of  the  road. 

It  was  held,  in  lAiee  v.  Chicago,  St.  P, 
M,  dk  0,  B.  Co.,  67  Iowa,  75  that  a  person 
employed  in  a  coal-house  of  the  railroad,  lol4| 
ana  injured  by  the  negligence  of  a  co-em- 
ploy6  while  loading  coal  upon  a  car,  could 
not  recover  from  the  company  under  section 
1807,  because  the  inju^  was  not  in  any 
manner  connected  wid^  the  use  and  operation 
of  the  railway. 

In  MaJtvm  v.  Chicago,  B,  1,  A  P.  B,  Go,, 
68  Iowa,  22,  the  plaintiff  was  a  member  of  a 
construction  gang  on  the  road,  and  his  duties 
required  him  to  ride  upon,  and  to  work  upon 
and  about,  the  company's  cars  and  tracks. 
He  was  injured  by  the  negligence  of  a  co- 
employft  in  throwing  a  heavy  stone  upon  his 
hand,  while  he  was  engaged  in  placing 
stones  under  the  ends  of  the  ties.  It  was 
l^eld  that  the  injury  was  not  connected  with 
the  use  and  operation  of  the  railway,  as 
contemplated  in  section  1807^  and  that  the 
company  was  not  liable. 

It  was  held,  in  8trol>le  v.  Chicago,  M,  dt 
8t,  P,  R,  Co,,  70  Iowa,  556,  that  a  person, 
whose  sole  duty  it  was  to  elevate  coal  to  a 
platform  convenient  for  delivering  it  to  the 
tenders  of  engines,  was  not  employed  in  the 
use  and  operation  of  the  railway,  within 
section  1807,  because  he  was  in  no  wav  con- 
cerned with  the  moving  ^and  operation  of 
trains. 

In  Pierce  v.  Central  hAea  R  Co,,  78  Iowa, 
140,  a  mechanic  from  a  shop  of  the  company 
was  working,  under  orders,  upon  a  ladder 
which  lean(»  .against  one  of  the  cars  of  a 
train.  The  train-men  moved  the  train  back- 
ward, without  notice  to  'him,  the  ladder  fell 
and  he  was  injured.  It  was  held  that  the 
negligence,  whether  that  of  the  train-men,  or 
of  the  foreman  in  not  giving  the  requisite 
information  to  the  train-men,  was.  connected 
with  the  use  and  operation  of  thie  railway, 
and  was  the  negligence  of  someone  employed 
on  it,  80  as  to  make  the  company  liable, 
under  section  1807,  for  the  injury  sustained 
by  the  plaintiff,  and  this  although  he  was 
not  engaged  in  the  operation  of  the  railway* 
It  was  held,  in  jfdeim  v.  Chicago,  M,  dk 
St.  P,  R  Cb.,  78  Iowa.  576,  that  the  work- 
ing,  on  the  railway,  ox  a  ditching  machine 
which  was  operated,  by  the  movement  along 
the  track  of  the  train  of  which  it  formed  a 
part,    was  an  employment  connected   with 
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the  use  and  operation  of  the  railway,  within 
the  meaning  of  section  1807,  and  made  the 
company  liable  for  injury  to  an  employ^ 
through  the  negligence  of  a  co-emploj[e,  al- 
though the  plaintiff  was  not  engaged  in  the 
actual  movement  of  the  train,  but  was  only 
one  of  the  crew  necessary  for  the  performance 
of  the  work  intended  to  be  done  by  the  train 
and  its  machinery  and  appliances. 

In  Baybum  ▼.  Central  lotoa  B,  Co,,  74 
Iowa,  687,  the  plaintiff  and  others  were  sec- 
tion-hands of  tne  company,  engaged  in  re- 
moving snow  and  Ice  from  the  track,  when 
a  train  of  cars  loaded  with  slack  came  along, 
moving  slowly,  and  the  conductor  and  others 
in  charge  of  Uie  train  directed  them  to  get 
upon  Uie  train  to  unload  the  slack.  They 
requested  that  the  train  be  stopped,  but  were 
told  that  if  it  was  stopped  it  could  not  be 
started  again.  In  attempting  to  obey  the 
order,  the  plaintiff  was  thrown  down  by  a 
jerk  of  the  train  and  injured.  It  was  held 
that  he  was  not  precluded  from  recovering 
against  the  company  under  section  1807,  on 
the  ground  that  the  negligence  complained 
of  was  not  connected  with  the  use  and  opera- 
tion of  the  railway. 

From  this  statement  of  the  decisions  of 
the  Suprume  Court  of  Iowa,  we  are  clearly 
of  ooinion  that,  in  the  present  case,  the  de- 
fcncfant  was  liable,  under  section  1807  of  the 
Code,  for  the  injury  to  the  plaintiff  caused 
in  the  manner  set  forth  in  the  petition,  and 
in  the  evidence  contained  in  the  bill  of  ex- 
ceptions. The  plaintiff  was  upon  a  moving 
car  propelled  by  hand-power.  The  move- 
ment of  the  car,  its  speed,  the  position  of 
the  plaintiff  upon  it  and  the  duties  he  had 
to  discharge  in  that  position,  were  under  the 
direction  of  the  foreman,  who  was  upon  the 
same  car.  The  injury  was  directly  connected 
with  the  use  and  operation  of  the  railway, 
in  whose  common  service  the  foreman  and 
the  plaintiff  were,  and  they  were  co-em- 
ployes. The  injuries  to  the  plaintiff  were, 
by  the  petition  and  the  evidence,  sought  to 
be  attributed  to  the  smallness  of  the  nand- 
car,  its  being  overcrowded,  the  failure  to 
provide  it  with  contrivances  for  removing 
snow  from  the  track,  the  absence  of  a  proper 
brake,  the  want  of  foot- rests  and  the  arrange- 
ment of  the  cattle-guard.  The  railway  was 
being  used  and  operated  in  the  movement  of 
the  mind  car,  quite  as  much  as  if  the  latter 
had  been  a  train  of  cars  drawn  by  a  looomo- 
tive.  If  a  single  locomotive  be  on  Its  way 
to  its  engine-house,  after  leaving  a  train 
which  it  has  drawn,  or  if  it  be  summoned 
to  go  alone  for  service  to  appoint  more  or  less 
distant,  and,  in  either  case,  by  the  negli- 
gence of  one  employ^  upon  it,  another  em- 
p1oy6  is  injured,  tfaie  injury  takes  place  in 
the  use  and  operation  of  the  railway,  under 
section  1807,  quite  as  much  as  if  it  takes 
place  while  the  locomotive  is  drawing  a  train 
of  cars.  This  we  understand  to  be  the  man- 
ifest purport  and  effect  of  the  decisions  of 
the  Supreme  Court  of  Iowa  on  the  subject 
as  well  as  obviously  the  proper  Interpretatimi 
of  the  SUtute. 

But,  although  this  is  so,  we  are  of  opinion 
that  a  new  trial  must  be  granted,  on  account 
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of  errors  in  the  exclusion  of  evidence  ofliered 
by  the  defendant. 

At  the  trial,  one  Jerrv  Artery,  a  brother 
of  the  plaintiff,  was  called  as  a  witness  by 
him.  He  was  on  the  hand-car  with  this 
plaintiff  at  the  time  of  the  accident  and  saw 
all  that  occurred.  He  testified  as  to  the 
speed  of  the  car,  and  as  to  its  size  and  ita 
cramped  and  crowded  condition,  and  as  to 
the  fact  that  there  was  nothing  on  it  in  front 
upon  which  the  plaintiff  oould  rest  his  feet 
while  he  was  holding  the  shovel,  and  as  to 
the  arrangement  of  the  cattle-guards.  In  the 
course  of  his  cross-examination,  the  follow- 
ing proceedings  occurred : 

^Q.  On  the  28d  of  March,  1886,  at  Har* 
per's  Ferry,  in  the  presence  of  Vb,  Buell, 
did  you  sign  a  written  statement,  stating 
what  you  knew  about  this  case  and  about  the 
accident  to  your  brother,  after  the  written 
statement  had  been  read  over  to  you?  A. 
Yes,  sir.  Q.  I  will  show  you  now  the 
written  statement  and  ask  you  whether  that 
is  your  signature?  Written  statement  shown 
the  witness  hereto  attached  and  marked  Ex- 
hibit A.  A,  That  is  my  signature  there. 
Q.  In  the  written  statement  which  I  have 
just  shown  you  vou  state  as  follows:  'At 
the  time  Jim  got  hurt  we  were  running  from 
4i  to  6  miles  an  hour— certainly  not  to  exceed 
5  miles.'  Is  that  statement  correct?  Ob- 
jected to  by  plaintiff;  objection  sustained. 

**  The  grounds  upon  which  the  court  sus- 
tained the  objections  to  interrogatories  to 
this  and  other  witnesses,  based  upon  a  written 
statement  signed  by  the  witness,  and  to  the 
introduction  of  the  written  statements  them- 
selves, were,  that  it  app^ired  that  the  state- 
ments were  not  volunteered  by  the  witnesses, 
but  that  the  Company  had  sent  its  claim 
agent,  after  the  happening  of  the  accident, 
to  examine  the  employes  of  the  Company 
who  were  present  at  the  time  of  the  aociaent, 
in  regard  to  Uie  transaction ;  that  the  state- 
ments made  by  the  witnesses  were  not  taken 
down  in  full,  but  only  a  synopsis  thereof 
made  by  the  agent,  the  correctness  of  which 
is  questioned  by  the  witnesses  in  some  par- 
ticulars, although  such  written  statement 
was  signed  by  we  witness;  that,  upon  the 
trial  of  this  case,  these  statements,  thus  ob- 
tained, were  sought  to  be  used,  not  alone  as 
a  means  of  impeaching  the  witness,  but  as 
evidence  of  the  matters  therein  recited ;  that 
it  is  apparent  to  the  court  that,  whether  so 
intendea  or  not,  these  statements  become  a 
ready  means  of  confusing  and  intimidating 
witnesses  before  the  jury,  and  that,  if  it  bt 
permitted  to  parties  to  thus  procure  written 
statements  in  advance  frmn  witnessea,  and 
then  use  the  same  in  examining  such  wit- 
nesses, it  will  enable  parties  to  shape  and 
control  the  evidence  in  a  cause  hj  committing 
the  witnesses  to  particular  statements, 
couched  in  the  language,  not  of  the  witness, 
but  of  the  person  carrying  on  sudi  «r  jtarU 
examination ;  that  these  growing  abuses  can 
only  be  prevented  by  entirelr  excluding  such 
statements,  tiius  procured,  nom  being  intro- 
duced in  evidence  for  any  purpose ;  that,  if 
the  party  desired  to  impeach  a  witoe«  by 
showing  contradictory  statements  made  uif 
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him,  the  penon  to  whom  or  in  whose  preeenoe 
such  alleged  contndictorj  ftatemente  were 
made  should  be  called  at  a  witness,  so  that 
opportunity  might  be  afforded  of  placing 
before  the  Jury  uie  statements  actuallj  made 
bj  the  witness  sou|^t  to  be  impeached,  and 
not  a  mere  q^oopsis  thereof  maoe  bj  another 
person,  and  the  accuracy  of  which,  in  some 
particulars,  was  challeniged.  Bxception  bj 
defendant.* 

Tlie  following  further  proceedings  took 
place  on  the  cross-examination  of  the  same 
witness:  ^Q.  On  the  occasion  I  have  referred 
to,  did  yon  make  this  statement:  'Six  men 
on  a  hand-car  hare  plenty  of  room.  We 
often  hare  had  8  and  10  men  on  a  hand-car 
of  the  same  size'  f  Objected  to  by  plaintiff ; 
objection  sustained ;  exception  by  defendant. 
Q.  Did  you,  on  the  occasion  I  hsTe  referred 
lo,  at  Harper's  Ferrr,  say  as  follows :  '  I  am 
m  larger  man  than  Jim  erer  waa,  and  my  legs 
are  a  great  deal  longer.  I  haTe  never  had 
any  trouble  in  keeping  my  feet  up  when  I 
aat  on  the  front  of  the  oar  f    Objected  to  by 

Slaintiff ;  objection  sustained ;  exception  by 
efendant  Q.  On  the  occasion  referred  to, 
did  you  state  as  follows :  '  If  a  man  is  hold- 
ing a  shovel  on  the  rail  and  he  is  sitting  on 
the  front  of  a  hand-car  there  is  no  way  for 
him  to  get  hurt  unless  he  forgets  himself 
and  lets  his  feet  drop  down'?  Objected  to 
by  plaintiff ;  objection  sustained ;  exception 
by  defendant.  Q.  On  the  occasion  referred 
to.  did  you  state :  'The  hand -oar  was  in  good 
condition,  nothing  broken  about  it  in  any 
way.  It  was  an  ordinair  car,  full  siie'f 
Objected  to  by  plaintiff :  objection  sustained ; 
exception  by  defendant  O.  Did  you,  on 
the  occasion  referred  to,  nate  as  follows: 
'  I  am  foreman  at  present  on  section  No.  90. 
The  top  of  the  ribbons  on  the  ties  of  the 
cattle-guard  was  about  level  with  the  ball 
of  the  rail'?  A.  Well,  sir,  I  don't  remember 
whether  I  did  or  not  say  that  Q,  If  you 
did  say  that  was  it  the  truth  or  not?  Ob- 
jected to  by  plaintiff ;  objection  sustained : 
exception  by  defendant* 

Subseouently,  while  the  defendant  was 
putting  in  its  evidence,  the  bill  of  exceptions 
says :  '^Thereupon  the  defendant  offered  in 
evidence,  for  the  purpose  of  impeachment 
the  sutement  under  date  of  Hardi  88.  1888, 
shown  the  witness  Jerry  Artery,  and  hereto 
attached,  marked  Exhibit  A.  which,  on  ob- 
jection by  plaintiff,  was  ruled  out  by  the 
court ;  to  which  ruling  the  defendant  at  the 
time  excepted.*  The  court  in  sustaining 
the  objection,  stated  that  it  deemed  the 
proper  methoa  to  be  to  produce  the  person  to 
whom  the  alleged  statement  was  made,  and 
to  prove  by  him  what  the  witness  may  have 
said  oo  the  occasion.  Exhibit  A,  thus  re- 
ferred to,  is  a  paper  signed  by  the  witness, 
and  contains  the  statements  set  forth  in  the 
dx  questions  thus  excluded  as  above. 

That  the  evidence  covered  by  the  six  ques- 
tions was  material  to  the  issue,  is  apparent 
They  related  to  the  speed  of  the  oar,  to  the 
question  of  its  siie  and  whether  it  was 
crowded  or  not  to  the  question  whether  the 
plaintiff  oo«ild  have  kept  up  his  feet  without 
a  foot-rest  and  to  the  question  of  the  con- 
dition of  the  oattle-guard. 

Itl  U.  & 


It  is  an  elementary  principle  of  the  law 
of  evidence,  that  if  a  witness  is  to  be  im- 
peached, in  consequence  of  his  having  made, 
on  some  other  occasion,  different  statements, 
oral  or  written,  from  thoee  which  he  makes 
on  the  witness-stand,  as  to  material  points 
in  the  case,  his  attention  must  first  be  called, 
on  cross-examination,  to  the  particular  time 
and  occasion  when,  tne  place  where  and  the 
person  to  whom  he  maoe  the  varying  state- 
ments. In  no  other  way  can  a  foundation  be 
laid  for  putting  in  the  impeaching  testimony. 

In  the  present  case,  it  is  apparent  that  the 
views  of  the  court  as  set  forth  in  the  bill 
of  exceptions  immediately  after  the  exclusion 
of  the  first  question  which  i«»  above  stated  to 
have  been  excluded  on  the  cross-examination 
of  the  witness  Jerry  Artery,  must  have  been 
founded  not  only  upon  what  had  at  that  time 
transpired,  but  also  upon  the  subsequent 
proceedings  at  the  trial,  and  were  the  views 
of  the  court  upon  additional  and  kindred 
questions  which  arose  in  the  case,  because. 
at  the  time  such  first  question  was  asked 
upon  cross-examination  and  excluded,  it  had 
not  yet  appeared  in  evidence  under  what 
circumstances  the  written  statement  was 
made  by  the  witness.  Moreover,  it  was  stated 
by  the  court  that  tiie  written  statemeots  of 
the  witnesses  **were  sought  to  be  used  not 
alone  as  a  means  of  impeding  the  witness, 
but  as  evidence  of  the  mattere  therein  re- 
cited ;*  whereas,  when  the  statement  signed 
by  the  witness  Jerry  Artery  was  offered  in 
evidence  and  excluded,  it  was  distinctly 
offered  **for  the  purpose  of  impeachment 
and  it  is  not  otherwise  stated  in  tiie  bill  of 
exceptions  that  it  was  offered  for  any  other 
purpose:  and,  in  excluding  it  the  cmrt 
excluded  it  as  so  offered. 

We  think  the  circuit  court  erred  in  Uying 
it  down  as  a  rule  that  a  written'  statement 
signed  by  a  witness  and  admitted  by  him  to 
have  been  so  signed,  oannoi  be  used  in  cross- 
examining  him  as  to  material  points  testified 
to  by  him ;  and  in  announcing  it  as  a  further 
rule  that  the  only  wav  to  impeach  a  witness, 
by  showing  contradictory  statements  made 
by  him,  is  to  call  as  a  witness  the  person  to 
whom  or  in  whose  presence  the  alleged  con- 
tradictory statements  were  made.  The  found- 
ation must  be  first  laid  for  impeaching  a 
witness,  by  calling  his  attention  to  the  time, 
place  and  circumstances  of  the  contradictory 
statements,  whether  they  were  in  writing  or 
made  orally ;  and  the  oourt  in  the  present 
case,  excluded  that  from  beinc  done. 

The  written  statement  ha^ng  been  pre- 
sented to  the  witness,  and  be  having  admitted 
that  what  purported  to  be  hia  signature  to  it 
was  his  signature,  it  was  perfectly  open  to 
him  to  read  it  and  he  could  have  been  in- 
quired of  as  to  the  circumstances  under  which 
it  was  taken  down  and  signed,  so  as  to  ad - 
Tise  the  Jury  as  to  its  authenticity  and  the 
credit  to  ne  given  to  it  The  bill  of  excep 
tions  does  not  show  that  the  plaintiff's  coun- 
sel ssked  the  witness  to  read  the  statement 
or  asked  the  court  to  have  it  read  to  him.  or 
that  the  witness  did  not  read  it  or  did  not 
have  it  read  to  him.  The  exclusion  of  the 
first  question  put  to  him  and  excluded, 
namely.  "  Is  that  statement  correct?*  did  not 
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refer  to  the  entire  written  atatement,  but  to 
the  atatement  in  it  •■  to  the  speed  at  which 
the  car  was  running.  That  inquiry  was  di- 
rectly pertinent  to  the  issue  that  was  being 
tried. 

The  rule  of  erldenoe  iuToked  by  the  plain- 
tiff, and  laid  down  in  The  Quem'i  due,  2 
Brod.  &  B.  284,  288,  is  that,  if,  on  cross- 
examination,  a  witness  admits  a  letter  to  be 
in  his  handwritinff,  he  cannot  be  questioned 
by  counsel  as  to  wnether  statements,  such  as 
the  counsel  may  suggest,  are  contained  in  it, 
but  the  whole  letter  must  be  read  as  the  eyi- 
dence  of  the  existence  of  the  statements. 
This  principle  is  not  applicable  to  the  pres- 
ent case,  because  the  plaintiff  did  not  take 
the  objection  that  the  whole  statement  was 
not,  but  should  hare  been,  read  as  eyidenoe ; 
and  the  court,  with  the  assent  of  the  plaintiff, 
excluded  it  from  being  read  in  eyidence. 

The  case  of  Viduburg  dt  M.  B,  Co.  r. 
O'Brien,  119  U.  8.  09  [80:  299],  is  not  in 
point.  In  that  case,  which  was  a  suit  against 
a  railroad  company  to  recover  for  personal 
injuries  received  by  an  accident  to  a  train, 
a  vnritten  statement  as  to  the  nature  and  ex- 
tent of  the  inluries,  made  by  the  plaintiff's 
physician  while  treating  him  for  them,  was 
nefd  not  to  be  admissible  as  affirmative  eyi- 
dence for  the  plaintiff,  even  though  it  was 
attached  to  a  oeposition  of  the  physician,  in 
whidi  he  swore  that  it  was  written  by  him 
and  that  it  correctly  stated  the  condition  of 
his  patient  at  the  time  referred  to.  The 
question  was  not  one  which  arose,  on  the 
cross-examination  of  a  witness  or  in  regard 
to  his  impeachment. 

Nor  was  the  present  case  one  involving  the 
well -established  proposition,  that  incom- 
petent questions  are  not  allowable  on  cross- 
examination  in  order  to  predicate  upon  them 
an  impeachment  or  contradiction  of  the 
witness. 

ThejvdgmerU  U  tvMrsfld,  and  the  eaee  i$  fv- 
manded  to  the  (Hrcuit  Ocniri,  with  a  direetian 
to  grant  a  new  trioL 


JOHN  W.  BASS,  Presiding  Jadm  of  the 
Tatlob  Ck>x7irTT  Ck>UBT,  Plff,  in  Brr,^ 

t. 

HARYET  8.  TAFT. 

(Bee&  a B«porter^ ad.  46B-4B4.) 

Peremptory  mandamui,  when  r^fiieed, 

Wbere  the  oonntj  Judge  of  a  oountj  In  Kentueky 
answers,  to  an  alternative  writ  of  mandamns 
oonmiandliig  him  to  levy  a  tax  on  the  propertj 
of  the  ODonty  to  pay  judgments  against  It  on 
eonpons  oo  its  bonds,  that  be  has  levied  saoh  tax 
and  appcrfnted  a  ooUeotor  to  oolleot  it,  and  It  ap- 
pears that  he  has  fully  disoharged  bis  duties  In  the 
premiseB,  a  peremptory  writ  of  mandamui  wiU 
not  be  Issned  against  him  to  compel  him  to  do 

V€nm,-'When  memdmmm  wn  issiM.  See  note  to 
iraony  y.  Billlman,  4:  SBBL 

Am  to  mandamuM  to  eontna  Inferior  oinart9:dl»ere' 
Hon,— see  fioU  to  Xrparee  Morgan.  29:  US. 

Am  to  mamdaimuM  to  eompel  oMv.  town  or  eovnty  to 
kvy  tax  to  pay  bonde  or  intereet  on  bondM^woo  note  to 
Davenport  v.  United  States,  19:  701 
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more.   The  jndgmeBt  of  the  dn 
Ing  a  peremptory  mandurai  re^ 

[No.  W.] 
aubmittedN^.  M,  mo.  DeeUk 

Pr  EHROR  to  the  OircQ."!  Ooi] 
BUtes  for  the  DiBtiict  of  I 
yiew  a  Judgment  holding  the  ai 
ant  to  an  lUterDative  wnt  of  i 
flcient  and  sustainiDC  ademw 
a  peremptorf  writ  or  mandsn 
The  facts  are  stated  in  the  c 
Mr.  Phil,  B.  Thomifwn,  Jr 
error. 
No  counsel  for  defendant  i 

Mr.    JueUee   BUtchfon 
opinion  of  the  court : 

On  the  Sd  of  February, 
Taft,  a  citizen  of  Michigan 
tition  for  a  mandamus  to  t 
of  the  United  States  for  the 
tuckj.    The  petition  state 
Bass,  the  Presiding  Judgi 
Court  of  Taylor  County, 
Kentucky,  is  a  citizen  of  £ 
Taylor  County  is  a  muni< 
created  under  the  laws  of 
citizen  of  that  State ;  that 
and   1888,    Taft  rocoyexe 
against  the  County  of  Ta^ 
Court  of  the  United  Stati 
of  Kentucky,  one  for  %5,^ 
est,  and  the  other  for  $1, 
est;  that  executions   wei 
Judgments  and  returned  ^ 
that  the  Judgments  were  i 
for  the  payment  of  Inten 
by  the  County  ol  Tay\o 
subscription  to  the  capitf 
berland  and  Ohio  Railr 
by  the  Statute  authoT\z\i 
the  County  Court  yvas 
rected  to   leyy    annual  1 
collected,  a  tax  sufflcien 
on  the  bonds  ;  that,  for  ' 
ing  and  collecting   8u<  I 
granted  by  the   Statute 
Piwiding  Judg;e  of  the 
Taft  had  demanded   ot 
cause  to  be    levied  on   i 
real  and  perBonal.  liste  j 
County  for  the  yeax   \B  = 
W  ^,  Judgments  anc  i 
and  that  when  levied  1 
«>y®S*«? '«>n^  th%  taxi 
and  that  Bass  refused  tl 
cause  it  to  be  oollectec  I 

The  orayer  ol  the  thi 
of  mandamus  issue  t6i. 
ing  him  to  levy  on  t* 

lection,  and  to  cause 
to  be  coll^rted    from 

,«enS:^  ^-^^  ^-^ 
The  court  Rrautod 
mandamus,  retu^SS 
The  oomnmp<i  of  t^^ 
to  be  leyie<i  axx<i  coi 
pay  the  J^<lsixventa  a 
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..^  .  **  on.  all  the  real  estate  and  personal 
pTopeTty  iix  Taylor  County  subject  to  taza- 
tioix  under  ttie  Revenne  Laws  of  the  State  of 
^entuc^,  including  tbe  amoimta  owned  by 
^e  residents  of  said  County,  which  ought 
to  be  given  in  under  the  Equalization  Laws 
of  said  State. " 
r  AAn  1  ^^  ^®  return  day  of  the  writ^  the  plain- 

vaovj      ^^fi  nioved  the  court  for  a  peiemptcoy  writ, 
0jad  the  defendant  filed  his  answer  to  the  al- 
ternatiye  writ.    The  answer  set  forth  that 
tbe  defendant  was  elected  Judffe  of  the  County 
in  August,  188Sd,  and  enter^upon'hiB  office 
Sepl^mber  4,  1882,  after  the  Judgments  in 
question  were  obtained ;  that,  ever  since  his 
term  of  office  began,  he  had  caused  a  tax  to 
be  levied,  and  levied  a  tax»  on  all  the  real 
and  personal  property  in  the  Ck>uiity  subject 
to  taxation  under  the  Revenue  Laws  of  the 
State,  sufficient  to  pay  all  interest  coupons 
on  bonds  of  the  County  issued  in  aid  of  the 
Cumberland  and  Ohio  Kail  road  Company,  as 
the  same  a9crued  or  became  due,  and  suffi- 
cient to  pay  for  the  collection  of  the  same, 
and  sufficient  to  pay  the  plaintiff's  Judg- 
ments and  cost  of  ccnlection ;  that,  in  obedi- 
ence to  the  alternative  writ,  he  had,  on  the 
7th  of  February,  1887,  caused  an  order  to  be 
entered  on  the  records  of  the  Taylor  County 
Court,  making  a  levy  of  86|  cents  on  eadb 
$100  worth  oi  all  the  property,  both  real  and 
personal,  subject  to  taxation  under  the  Rev- 
enue Laws  of   Kentucky,  in  said   County, 
which  was  shown  by  the  assessor's  book  of 
the  County  to  amount  to  $1,229,274,  which 
levy  was  amply  sufficient  to  pay  the  plain- 
tiff'^s  judnnents  and  the  cost  of  collection ; 
and  thiat   ne  entered  an  order  on  the  records 
of  the  Court  appointing  J.    i*.  Qaddie,  col- 
lector for  Taylor  County,  who  was  a  citizen 
of  the  County  and  a  good  and  competent 
man,  to  collect  such  tax.    It  appears  by  that 
order  that  the  tax  was  levied  for  the  purpose 
of  paving  the  two  Judgments  of  the  plaintiff 
and  the  cost  of  collection,  and  that  it  was 
levied  on  the  taxable  property  listed  and  re- 
turned by  the  assessor  of  the  County  for  the 

The  answer  further  set  forth  that  the  office 
of  sheriff  of  Taylor  County  was  then  vacant, 
and  had  been  since  the  year  1877,  and  for 
that  reason  the  defendant  made  the  order  ap. 
pointing  Oaddie  collector ;  that  the  law  under 
which  the  bonds  of  the  County  were  issued 
in  aid  of  the  railroad  company  did  not  con- 
fer upon  the  defendant,  as  Presiding  Judira 
,--.,,  ^?  ?*®  County,  power  himself  to  coflect  the 
£♦•^3  plaintiff's  debt,  or  to  enforce  its  collection 
but  only  to  levy  a  tax  on  the  taxable  prop- 
erty inthe  Cotmty,  sufficient  to  pay  the  debt 
«jad  to  appoint  a  collector  to  collect  it  if 
Uie  office  of  sheriff  was  vacant ;  and  that 'the 
defendant  had  fully  discharffed  his  duties  in 
thepremises  as  such  Presiding  Judge. 

The  plaintiff  demurred  to  the  answer  on 
the  ground  that  ft  did  not  state  facU  sufficient 
to  constitute  a  defense.  »umcieni 

On  the  22d  of  February,  1887,  the  plaintiff 
moved  the  court  to  appoint  the  maShal  of 
the  District  of  Kentucky  to  execute  th^maS- 
f,»f»J»  *°d  to  collect  from  the  taxpayeW 
the  County  the  taxes  assessed  and  levfS^for 


ments.     On  the  next  day  the  case  came  on  to 
be  heard  on  tho  last-named  motion  and  on 
the  demurrer  to  the  answer,  and  the  court 
entered  a  ludgmeot  that  so  much  of  the  an- 
swer as  related  to  the  appointment  of  a  col- 
lector was  insufficient ;  that  the  demurrer  to 
that  portion  of  the  answer  was  sustained; 
that  the  motion  for  a  peremptory  mandamus 
againat  the  defendant  in  relation  to  the  ap- 
pointment of  a  collector  to  collect  the  levies 
made  by  the  defendant  and  described  in  the 
answer,  was  sustained  to  that  extent;  that 
the  motion  for  the  court  to  appoint  the  United 
States  marshal  for  the  District  of  Kentucky 
as  collector  to  collect  from  the  taxpayers  and 
taxable    propertv    of    Taylor    County    the 
amounts  severally  assessed    against   them, 
under  the  terms  of  the  special  levj  made  in 
obedience  to  the  writ  of  mandamus,  was  sus- 
tained; that  the  marshal   was  thereby  ap- 
pointed such  collector,  but  such  appointment 
would  be  suspended  or  rescinded  whenever 
it  was  shown  by  *'the  said  defendant,  Taylor 
Coimty,"  that  it  or  its  appointees  were  will- 
ing  and  able  to  execute  ''this  judgment {** 
that  before  proceeding  to  execute  ^  this  judg- 
ment" the  marshal   must  execute   a    bond, 
with  sufficient  sureties,  to  be  approved  by 
the  court,  payable  to  Taylor  County,  to  ac- 
count for  all  moneys  collected  by  him  under 
such   levies;  that  the   marshal   should   not 
proceed  to  act  as  such  collector  until  the  ex- 
piration of  ninety  days  from  that  date,  but 
if,  after  the  lapse  of  that  period,  *'the  de- 
fendant" had  not  manifested  in  the  mean- 
time **  its  willingness  and  ability,  through 
its  own  officials,^  to  proceed  in  good  faith 
to  execute  "this  judgment,"  then  the  mar- 
shal should  proceed  without  further  delay  to 
execute  it,  and  should  continue  the  execu- 
tion thereof  until  it  was  fully  executed  or 
until  his  appointment  was  suspended  or  re- 
scinded.    TO  review  this  judgment,  the  de-     |462) 
fendant  Bass,  Presiding  Judge  of  the  Taylor 
County  Court,  has  brought  a  writ  of  error, 
the  County  of  Taylor  not  being  a  party  to 
the  proceeding  or  to  such  writ  of  error.     The 
plaintiff  has  not  appeared  in  this  court  by 
counsel. 

By  section  15  of  the  Act  of  Kentucky  of 
February  24,  1869  (Laws  of  1869,  chap.  1578, 
vol.    1,  p.    470),  a  subscription   by  Taylor 
County  to  the  stock  of  the  railroad  company 
in  question  was  authorized,  as  also  the  issue 
of  the  bonds  on  which  the  plaintiff's  judg- 
ments were  founded,  and  the  County  Court 
of  the  County  was  authorized  and  required 
to  levy    annually   and  collect  by  taxation 
upon  uie  taxable  property  in  the  County,  as 
listed  and  taxed  under  the  Revenue  Laws  of 
the  State,  a  sum  su£Qcient  to  pay  the  interest 
on  the  bonds  as  it  should  accrue,  with  the 
cost  of  collecting  the  same,  and  it  was  also 
authorized  to  establish  a  sinking  fund,  there 
being  a  provision   for  exchanging   the    tax 
receipts  for  stock,  the  holders  thereof  to  be- 
come stockholders.    The  railroad  company 
was  authorized   to  pay  to  the  County  the 
amount  of  tax  leviedby  reason  of  the  bonds, 
«'  and  thus  stop  the  collection  of  tax  for  that 
year ;"  and  the  County  Court  was  empowered 
to  appoint  collectors  of  the  tax  or  to  require- 
the  sheriff  to  collect  it,  the  sheriff  to  have 
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the  same  powers,  and  to  prooeed  in  the  same 
way  for  we  collection  oi  such  tax,  as  the 
Bheri£F  in  the  collection  of  the  state  reyenue. 

By  section  4  of  the  Act  of  March  11,  1870 
(Laws  of  Kentucky  of  1809-70,  chap.  610, 
Tol.  2,  p.  226),  it  was  provided  that  the 
sheriff  of  the  county  in  which  the  tax  should 
be  levied  should  collect  it  at  the  same  time 
he  collected  the  state  reyenue ;  and  that  he 
and  his  securities  on  his  official  bond  should 
be  responsible  for  the  same,  and  for  the  same 
damages  tor  the  failure  to  collect  or  nonpay- 
ment of  the  same,  that  sheriffs  were  by  law 
liable  for  on  account  of  not  paying  oyer  the 
state  revenue,  to  be  collected  in  the  same 
way.  By  section  12  of  the  same  Act,  it  was 
provided  that  the  county  court  should  an- 
nually levy  a  tax  upon  all  of  the  property 
in  the  county  subject  to  taxation  for  state 
revenue,  sufficient  to  pay  the  interest  on  the 
bonds  when  due  and  the  principal  thereof  at 
maturity.  ^ 

By  section  4  of  the  Act  of  February  18, 
1872  (Laws  of  Kentucky  of  1871-72,  chap. 
266,  vol.  1,  p.  818),  it  was  provided  that  tne 
sheriff  of  any  county  who  should  collect 
such  taxes  should  pay  over  the  same  to  the 
commissioners  of  the  sinking  fund,  who 
should  apply  the  taxes  to  pay  tlie  interest  on 
the  bonds. 

By  section  1  of  the  Act  of  March  11,  1878 
(Laws  of  Kentucky  of  1878,  chap.  876,  vol. 
1,  p.  478),  it  was  made  the  dutj  of  the 
county  court  of  any  county  that  might  have 
issued  or  might  thereafter  issue  bonds  in 
payment  of  subscriptions  to  the  capital  stock 
of  the  railroad  company,  annually,  at  the 
April  or  May  Term  of  the  court,  to  levy  a 
tax  on  the  property  of  the  county  subject  to 
taxation  for  revenue  purposes,  sufficient  to 
pay  one  year's  interest  on  the  bonds.  By 
section  2  of  the  same  Act  it  was  made  the 
duty  of  the  sheriff  to  collect  the  tax  and 
pay  over  the  same  to  the  sinking  fund  com- 
missioners for  the  county,  he  ana  his  securi- 
ties on  his  official  bona  to  be  liable  for  a 
failure  to  collect  or  pay  over  the  tax ;  with 
a  proviso  that  if  the  county  court  should 
appoint  a  special  collector  of  the  tax,  other 
than  the  sheriff,  and  such  appointee  should 
qualify,  the  sheriff  should  not  be  required 
to  collect  the  tax  for  that  year. 

By  these  provisions  it  was  made  the  duty 
of  the  cotmty  court  to  levy  the  tax  annually 
to  pay  the  interest  on  the  bonds  for  that  year. 
In  view  of  the  provision  that  the  railroad 
company  might  pay  the  interest  on  the  bonds 
to  Uie  county  and  stop  the  tax  for  that  year, 
it  is  manifest  that  it  was  not  intended  that 
the  interest  should  be  allowed  to  accumu- 
late and  a  tax  covering  several  years'  inter- 
est be  levied  at  one  time.  Neither  was  it 
intended  that  a  separate  levy  should  be  made 
for  eadi  bondholder,  but  only  one  tax  was 
authorized  to  be  levied  by  the  county  court, 
and  such  tax  was  to  pay  all  the  interest  for 
the  year  and  such  part  of  the  principal  as 
might  be  proper  for  the  sinking  fund. 

The  presumption  under  these  Statutes  is 
that  the  Ck>un^  Ck>urt  of  Taylor  Ck>unty  had 
levied  annually,  for  all  the  yean  prior  to 
1887,  a  tax  on  the  property  m  the  Oounty 
subject  to  taxation  for  state  rayenue  sufficient 
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to  pay  the    iiitere^ 
this  tax  ^was  colic 
commissi  oners  at 
be  true,  and  it  is 
Bass  was  not    in  d 
can  do  only   "vrliat 
utes. 

The  petition  does 
Ck>urt,  in  any  yeai 
coupons  became  d> 
nuai  tax  on  the  pro 
ject  to  taxation  for 
to  pay  the  interest 
year,  nor  does  it  al] 
never  levied  or  colic 
time.  As  it  appears 
the  tax  in  question 
special  collector  of  i 
hausted  his  authoritj 

These  are  all  the  c 
the  defendant.  He  I 
the  question  of  the  ap 
States  marshal  as  col. 
of  the  Judgment  as  re 
Taylor  as  a  '^defendf 
defendant.  The  only 
defendant  Bass  was  in 
part  of  the  judgment 
to  perform  an  alleged 
that  he  had  perf ormec 
was  enjoined  upon  bin 
judgment  cf  th$  Circuit 
as  to  so  much  of  it  as  h 
defendant  insufficient 
pointment  of  a  oollecto 
demurrer  to  that  part  oi 
sustains  the  motion  for 
mandamus  against  the  i 
to  the  appointment  of  i 
case  is  remanded  to  the 
direction  to  take  such  ft 
shall  be  in  conformity  ' 
this  court. 


ROBERT  G.  HOFFMA 
WILUAH  J.  OVERBE 

JaICBS  R  MniLNKR,  I 
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mKmiid  mtod,  manoi  be  auule  tbe  \)mM  of  a  d^  I 

H  A  repretflotrntloo  hf  a  debtor  that  he  It  uoabie 
to  poT  bli  debt  to  the  plaintiff  In  full,  to  oot  In- 
eoDtlatant  with  the  reteotloo  of  part  of  his  mcanp 
tor  tbe  eupport  of  his  temlly  or  to  meet  tbe  de- 
■aod  of  other  oredltocs. 

H  Aeueplolooofthewantofffoodfaithtoiioteitf- 
ioleotto  juettfjr  a  decree  •ettioffaelde.upoo  tbe 
frooiMl  of  fraud,  a  oompromlee  made  ae  far  back 
ae  IBM,  etpedaUy  when  tbe  party  to  be  affected 
bj  eucb  decree  hat  become  looapable,  from  Im- 
pairment of  Intellect,  to  prmunt  bto  tide  of  tbe 


[Ko.  M.] 
Argy^d  Dee,  f,  1890.       Decided  Dee.  tt,  1890. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  United  SUtes  for  tbe  Western  Dis 
trict  of  Virginia.  diamitsiDi?  a  loit  in  equity,  to 
declare  Toid  releaiies  and  conveyances  ana  for 
lecooTf yaoce  of  property,  and  for  an  accoont- 
liif.    Affirmed. 

Statement  bj  Mr.  Jueiiee  Harlaas 

Hoffman.  Lee  A  Co.,  mercbanta  of  Baiti- 

more,  agreed  to  aid  James  R.  Millner  in  his 

buaineea  of  manufacturing  tobacco  in  Pitt- 

^jlTania  Countj,  Virginia,  by  advancing  to 


bim,  when  called  upon,  between  the  10th 
days  of  March  and  Hay,  1871,  the  stun  of 
fifteen  thousand  dollars,  to  be  repaid  with 
interest  at  the  rate  of  six  per  cent  per  an* 
num :  Millner  agreeing  that  all  the  tobacco 
that  he  worked  or  caused  to  be  worked  during 
the  year  1871  should  be  shjpped  to  Hoffman, 
Lee  A  Co. ,  for  sale  by  them  at  not  less  than 
ita  market  value.  To  secure  the  payment  of 
that  sum  with  interest,  Millner,  February 
18.  1871,  mortgaged  to  Hoffman,  for  his  firm, 
a  tract  of  land  in  Pittsylvania  County  con- 
taining two  hundred  acres,  with  its  build- 
ings, unprovementa  and  appurtenances,  in- 
cluding the  tobacco  factory  situated  on  it, 
with  the  fixtures  and  appliances  thereto  be* 
longing. 

By  deed  of  May  8,  1878,  Millner  continued 
this  mortgage  in  force  as  security  for  an  ad* 
ditional  loan  of  fifteen  thousand  dollars, 
which  Hoffman,  Lee  A  Co.  agreed  to  make 
between  that  date  and  June  1.  1873— if  ha 
needed  that  amount,  or  should  call  for  it, 
or  any  part  thereof— upon  the  same  terms  aa 
those  expressed  in  the  first  mortgage. 

On  the  28th  day  of  February,  1OT8,  Mill- 
ner and  Hoffnuin,  Lee  A  Co.  entered  into  an 
agreement  in  writing,  which,  after  reciting 


tsMw  eoliiwlflry  etmveifaneee  are  vaUdi  tsMneold,— 
sea  note  to  Oaylord  y.  Kelsbaw,  17:  CUL 

AetoeemememUoreomoei/amete  for  benefit  ef  wife 
and  eMd:  wken  ffood,  or  void,  ae  Co  eradttort,— see 
Mite  to  aextoo  y.  Wbeatoo,  •:  WL 

Ae  to  eeidenee:  opmtom  em  to  aoMtty,— see  note  to 
Dexter  v.  Hall,  fl:  fH 

Ae  Co  iriMMitty  in  eetoidanee  ef  deede,  sea  noU  to 
Bardlog  v.  Handy,  6:  iM. 

Am  to  jtawer  ef  aUomeif:  reeoked  by  iwaaaCfy  ef 
ne€e  to  Hunt  y.  Boufloanler,  •:  StB. 


tneemtfjfimideneee  e^f^are  Cwawt; appoemment 

Sv;  deaHngt  wUh  permme  ooo  compoe  mentis; 
wnenetmUyertU  interfere; ^nnatie^ ward  ef  eonrU 
teonifltfioik  MBidMnBMi  mCCimhmu  Ca 


eenCmcta  of  kenaUee  not  tendimg:  eoneeaaneet 
pufiml  |0  ekild*  or  hetween  ether  refatteet% 
ieeiaeide* 


to 

eC 


bat  to 
aod  be  to  Incapable 
omoi  sucaooocep- 
snbjeot  to  an  Inmoe  deloskm. 
4LbB.A.1»,ll  N.J.ffn. 


orderangadsdndtiatht  than  one  enfeebled 
byagaardlBaeaa.  abaf st  y. MeOwthy,  I Oeat.  Bepw 
Ml,  110  Pa.  «i. 

Tbe  words  "Hrf 
elMoC  \BmaXisi  or  mental 

y.  OnanlBCham.  •  West  Bepw  m,  MM  Ind.  ftlk 
of  appolataent  es  gnardlaa  of  an  Inmne 
are  eon^nBif%  la  a  ooUatend  action,  of  tbe 
regularity  oC  tte  proeeedlnga  resnlttnir  In  ttieir  1^ 
,  es  wall  es  of  tiM  taMwIty  of  tiM  person  upon 
(te  tbajr  ware  toRied.  MInnasota  L.  4  T. 
Oow  y.  Beeba,  S  L.  B.  A.  «1S« «  Mtam.  T. 
In 


y. 

y.  Ward,  «  Md. am  Otto  y.Dotjr.tt  Iowa.  «  Ai 
8nrttb%  wm,  tl  Wis.  im  Idron  y.  Boma»  L.  B.t  Al. 


Tka  belief  oCfbels  wbleii  no  laHoml  peiaon  wooM 
tevn  beUeved  Is  Inmne  ^tl^ts^ffn  I W^  Bna.  M; 
I  Badf.  wms,  Tl;  Bongbton  y.  Knlfbt,  L.  B.  t  Frot. 


*Dly.64:  Dewy.Caarlct  Adaoto,  BooL7«.S  Bnv. 
Bod.  Bep.  441. 

One  Incapable  from  imbecility  of  mind  to  mana^re 
bto  estate  to  onable  to  take  care  of  himself.  Ac 
Burr,  17  Bsrb.  li. 

nere  are  various  shades  of  mental  tmbeoUltj, 
and  the  court  must  ezerolee  a  sound  dieoretlon  upon 
tbe  proofs  twfore  It,  whether  It  has  come  up  to  tbe 
Une  of  leffal  Incapacity  to  convey  or  to  contract. 
Bpraguev.  Duel.  Clarke,  Gb.  91.7  N.T.Gb.  Ued.61; 
€hray  v.  Olwar,  89  Qa.  Ml;  AUoia  v.  Jewell,  M  U.  8. 
806  (tt:  W^  Stewart  y.  Vlint,  4  New  Bug.  Kep.  UQ^ 
8iVt,144. 


Tbe  possession 


of  spasmodic  and 
oolncldeot  witb  great 


aod  continu- 


an  abnormal  iHilcIng  of  tbe  eye,  with  a  vacant 
eipiemlon.  are  evidences  of  Insanity.  United 
Slates  v.  Bldceway,  81  Bed.  Bep.  144. 

A  party  who  believes  that  be  has  oot  slept  a  mo- 
BMot  for  OKire  than  eight  yean  to  sugerlny  from  a 
mental  deluelon  wblcb  amounts  to  a  mania  on  that 
subject.   Id. 

If  a  party  be  not  strictly  a  lunatic  or  Idiot,  tbe  la- 
qnlsltlon  sboold  find  blm  of  unsound  mind.  It  to 
not  eooufb  to  return  that  be  to  so  far  weakened 
and  impaired  hi  tbe  faculties  of  bto  aUnd  as  to  ba 
■Mntally  lncapat>le  of  govemlnc  blmealf.  Re 
Mason,  8  Bdw.  Gb.  4QI,  1  Barb.  441. 

Not  every  case  of  mental  weakness  or  Imbecility 
will  antborlsa  a  court  of  cbaneery  U>  exeretoethe 
power  oCappolnttng  a  committee  of  tbe  peraon  and 
estata.  Tbe  Jury  must  And  distlnotly  that  be  to  of 
00000114  iBind.  Balforgan,TPalga,flT,4N.T.Cb. 
Lbed.U8L 

OonrCs  of  OQulty  wfU  wateb  wItb 
care  every  atteoipt  to  desl  wItb 
poaaMaMi.  But  If  a  purebaae  to  made  In  good  Ibltb, 
wttboutaayknowledfeof  tbe  Ineapaclty,  and  no> 
advantaca  baa  been  taken  of  the  party*  a  eonrt  of 
OQulty  wlU  not  Interfere  to  eat 
If  tejuatloewffl  thereby  badone  to  tbe  other 
and  tbe  partlea  cannot  be  placaJ  In  rfaiii  fi^aa  ba> 
foretbe  purebaae.  Toong  y. Stevena, «  N.  H.  UT^ 
S  Am.  Bapw »(  Seaalan  y .  Oobb,  8i  OL  888^  I  Story, 
Bq.IBI8(  BleU y. Morley, f  Vaau  Jr. 4n(  Looaria  y. 
;SPalfa,18i,SH.T.aLL.  ed.8at  Bastor 
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the  aboYe  mortgages,  proceeded:  "Whereas, 
upon  a  settlement  of  accounts  between  the 
parties  respecting  the  advances  secured  by 
«aid  deeds,  the  said  James  R.  Millner  is 
found  indebted  to  said  Hoffman,  Lee  A  Co. 
in  the  sum  of  $16,758.67,  which  sum  it  is 
agreed  far  exceeds  the  value  of  all  the  prop- 
erty, real  and  pelw)nal,  embraced  in  said 
mortsage  deeds ;  and  whereas  the  said  James 
R.  Milfner  is  unable  to  pay  the  said  debt  in 
full,  and  has  offered,  bv  way  of  compromise, 
to  said  Hoffman,  Lee  &  Co.,  that  he  and  his 
wife  will,  bv  a  proper  deed,  surrender  and 
release  to  saia  Hoffman,  Lee  a  Co.,  or  to  said 
Robert  G.  Hoffman  for  their  benefit,  all  the 
right,  title  and  interest  whatsoever  in  law 
And  equitv.  including  the  wife's  contingent 
right  of  aower,  of  them,  the  said  James  R. 
Millner  and  wife,  and  to  all  the  property  of 
•everv  kind  embraced  and  described  in  said 
deeds  of  mortgage,  except  as  hereinafter 
«tated,  provided  the  said  Hoffman,  Lee  A  Co. 
will  accept  the  said  surrender  and  release, 
when  perfected  by  a  proper  deed.  In  full 
satisfaction  and  discharge  of  his  said  debt  to 


them,  and  will  allow  him  to  remain  in  the 
occupation  of  the  land  described  in  said 
mortgage  deeds  as  the  tenant  of  said  Hoff- 
man, Lee  A  Co.  until  the  Ist  day  of  January, 
1874,  without  payinff  any  rent  for  the  same, 
it  being  understood  that  since  the  date  of  the 
last -mentioned  deed  a  portion  of  the  tobacco 
fixtures  of  the  tobacco  factory  described  in 
said  deed  of  mortgage  has  been  sold  by  mid 
James  R.  Millner  to  Millner  Bros,  witii 
written  consent  of  said  Hoffman,  Lee  ^  Co. . 
and  the  portion  so  sold  is  not  included  in  the 
present  compromise,  which  includes,  how- 
ever, all  the  residue  of  the  mortgage  prop- 
erty, except  that  portion  of  the  tobiu»o  fix- 
tures so  sold ;  ana  whereas  the  said  HofCman. 
Lee  A  Co.  have  accepted  the  said  offer  of 
compromise :  Now,  therefore,  the  parties  do 
aeree  that  the  said  James  R.  Miuner  and 
his  wife  shall,  without  unreasonable  delay. 

Sroceed  to  execute  and  acknowledge  a  propei 
eed  relinquishing,  surrendering  and  releas- 
ing to  saia  Robert  G.  Hoffman,  for  the  bene 
fit  of  said  Hoffman,  Lee  &  Co.,  all  theii 
right,  title  and  interest  whatsoever  in  law 
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T.  Portsmouth,  6  Bam.  1^  a  170;  Baton  v«  Baton,  87 
N.  J.  L.  lOS;  Molten  v.  Gamroux,  2  Bzoh.  487;  Price 
T.  BerringtOD,  7  Eoff.  U  ft  Eq.  264;  Our  v.  Hollida7« 
4  Ired.  Bq.  107;  LaBue  v.  Gflkyson,  4  Pa.  876;  Beals 
T.  Bee,  10  Pa.  66;  Lanoaster  County  Nat.  Bank  v. 
Moore,  78  Pa.  414. 

Where  It  to  Impossible  to  ezerolsethe  Jurtodlotion 
In  favor  of  the  lunatlo,  so  as  to  do  justice  to  the 
other  party,  the  court  wlU  leave  the  lunatlo  to  hto 
remedy.  If  any«  at  law.  Oanfleld  v.  Pairbanks,  08 
Barb.  406;  Sprasue  v.  Duel,  11  Palffe,  480,  S  N.  T.  Oh. 
L.ed.806. 

From  the  time  of  the  adjudication  of  insanity  nn- 
•tll  the  restoration  to  reason  has  been  Judicially  d^ 
termined,  the  person  declared  to  be  of  unsound 
mind  to  the  ward  of  the  court;  and  whether  or  not 
any  particular  part  of  thto  time  there  to  an  ap- 
pointee to  take  personal  charge,  in  no  manner  af- 
fects the  legal  status  of  the  ward  in  respect  to  hto 
<»pacity  to  make  contracts.  Redden  v.  Baker,  SO 
Ind.  106;  Wadsworth  v.  Sharpsteen,  8  N.  Y.  888; 
Wadsworth  v.  Sherman,  14  Barb.  100;  Fitahugh  v. 
Wilcox,  12  Barb.  886:  Leonard  y.  Leonard,  14  Pick. 
^80;  Imhoff  v.  Witmer,  81  Pa.  248. 

The  finding  of  the  Jury  that  the  plaintiff  had  been 
•of  unsound  mind  and  incapable  of  taking  care  of 
herself  or  her  affairs,  without  interval  for  about 
dine  years,  to  presumptive  evidence  that  she  was  a 
lunatic  when  the  Judgment  was  obtained.  Demelt 
y.  Leonard,  19  How.  Pr.  141, 11  Abb.  Pr.  268. 

An  inquisition  in  proceedings  under  the  Statute 
felating  to  lunatics,  etc.,  declaring  the  person  to  be 
of  unsound  mind,  and  to  have  been  so  for  a  time 
prior  to  the  finding,  to  only  presumptive  evidence 
of  incapacity  prior  to  the  finding.  Banker  v.  Bank- 
er, 68  N.  Y.  412. 

It  to  prima  fade  evidence  of  incompetency,  even 
as  against  strangers  to  the  proceedings,  who  had 
no  opportunity  to  contest  the  Issue  on  the  proceed- 
ings. Grtowold  v.  Miller,  16  Barb.  628;  Onsterhout 
V.  Shoemaker,  8  Hill,  618;  Hart  v.  Deamer,  0  Wend. 
487;  SPhiUips,  Bv.  (Oowen  k  H.  noUB)  948;  Shelf. 
Lnn.  08-00;  Dane  v.  Kirkwall,  8  Gar.  ft  P.  070;  Bog- 
ors  V.  Walker,  0  Pa.  87L 

As  to  acts  done  by  the  lunatic  or  drunkard  before 
the  iaraing  of  the  commission,  and  which  are  over- 
reached by  the  retrospective  finding  of  the  Jury, 
the  inqutaltlon  to  only  presumptive,  and  not  con- 
elustve,  evidence  of  incapacity.  As  Patterson,  4 
How.  Pr.  86;  Grldley  v.  Boggs,  02  OaL  201;  Lewto  v. 
Jones,  60  Barb.  048;  Van  Dusen  v.  Sweet,  61 N.  Y.  880; 
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Rider  V.  Miller,  00  K.  T.  611;  Gibson  v.  Soper.  i'> 
Gray,  286;  Hart  v.  Deamer,  0  Wend.  407;  Lamour- 
eauz  V.  Crosby,  8  Paige,  422, 8  N.  Y.  Gb.  L.  ed.  07^ 

On  a  question  of  insanity,  witnesses,  other  than 
professional  men,  may  state  their  opinion  in  con- 
nection with  the  facts  on  which  it  was  founded.  A 
physician  should  also  state  the  reasons  of  hto  opin- 
ion, and  the  facts  upon  which  it  to  based.  Oark  t. 
State,  12  Ohio,  488. 

The  oontraots  and  other  acts  of  lunatics  and  Idior^ 
are  not  binding,  either  in  law  or  equitjr;  and,  •!- 
though  their  contracts  are  not  generally  absolutel  v 
void,  but  only  voidable,  the  law  takes  care  effec- 
tually and  fully  to  protect  their  interests,  and  will 
allow  them  to  plead  thetr  disability  in  avoidance  of 
their  conveyances,  purchases  and  contracts.  Bea- 
ver V.  Phelps,  U  Pick.  804;  Middleborough  v.  Bocb- 
ester,  12  Mass.  866;  Jackson  v.  King,  4  Cow.  417:  : 
Kent,  Com.  461;  Brown  v.  Jodrell,  8  Gar.  ft  P.  80.  1 
Moody  ft  M.  106;  Pothier,  TraitedesObligationa.  4i»: 
Heinecc  Blem.  Jurto  Nat.  1, 14,  •  820;  Gro.  De  Jure 
Belli,  bk.  2,  chap.  11,1 6;  Just.  Inst  lib.  8,  tit  20.  •  8: 
Just  Dig.  lib.  60,  tit  17,  H 1, 6.  40;  Domat  bk.  L.  tit 
2,  •  1:  Bisk.  Inst  bk.  1,  ti  1 1«  486.  U 1 7, 100b,  8;  Brao- 
ton,  lib.  8,  chap.  2, 1100;  PoSendorf,  Law  of  Natun.. 
bk.  8,  chap.  0;  Sugd.  Powen,  chap.  7,  •  1;  NewlanC 
Cont  19;  Ohltty,  Cent  100;  Shelf.  Lunatics,  SSL 
208;  Baxter  v.  Portsmouth,  6  Bam.  ft  a  ITOl,  7  Dowl. 
ftBy.614;  BaU  v.lfannin,8  Bllgh,N.B.l;  Vbobt 
Bq.  bk.  1,  chap.  2;  1  Story,  Hq.  Jur.  287-287. 

A  conveyance  obtained  by  ohlldren  from  a  fiattae •- 
wiU  not  be  sanctioned  by  a  oourt  of  equity,  if  It 
appear  to  have  been  caused  by  an  abnse  of  oonti- 
dence  reposed  by  him  in  hto  children,  who,  for  tb^ 
purpose  of  procuring  it  took  advantage  of  Usage, 
imbecility  and  partiality  for  them,  the  oooveyancv 
being  also  for  an  inadequate  ooosideratlon.  Wbc- 
Ian  V.  Wbelan,  8  Cow.  687. 

A  oourt  of  equity  will  Intttpcee  its  aothorttj  an<i 
set  aside  instruments  between  persons  ooonpylng 
relations  in  which  one  party  would  naturally  exer- 
cise an  influence  over  the  conduct  of  the  other;  and. 
in  thto  case,  it  appearing  that  the  defendant  beML 
as  a  brother,  close  and  confidential  relations  wtth 
the  plaintiff;  that  the  transaction  embraced  her 
entire  estate,  so  that,  at  the  age  of  sixty  and  op- 
wards,  she  was  left  penniless,  and  the  plaintiff  was 
In  great  distress  of  mind  and  anxious  to  puieunr 
the  house  and  lot  from  the  control  of  her  hnsband, 
with  whom  she  did  not  live,— the  ooort  set  aside  the 
conveyance.   Ckse  v.  GBse,40Hun,OBL 
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or  equitj  in  And  to  all  the  mortfaged  prop- 
mtj  AfoMAid,  except  the  portion  of  the  ilz- 
toiee  told  ae  Aloieeafd ;  And  upon  the  delivery 
of  lAid  deed  executed  And  Acknowledged  sa 
AtoreeAid,  reAdj  to  be  reoorded,  SAid  HofimAn, 
Lee  A  Co.  ehAil  And  will  Aooept  the  nme  in 
full  MtiefACtioo  And  diachArge  of  the  Mid 
debt  due  to  them  bj  SAid  jAmee  R.  Millner, 
And  will  Allow  him  to  occupy  the  lend,  in* 
clodinf  the  fectoiy  And  All  the  buildinn 
upon  i^  lA  their  tenent,  during  the  remAinder 
of  the  preeent  yeer,  without  pAjing  aqj 
cent. 

Millner  Brothen,  a  firm  oompoeed  of  John 
P.  Millner  end  Joeeph  T.  Millner  (brothers 
of  Jemee  R  Millner),  under  dAte  of  IfArdi 
5,  1878,  entered  into  a  written  oontrACt  with 
the  Appellenti,  whereby  the  letter,  in  con- 
eiderAtioo  of  the  delirery  to  them,  by  Millner 
Brothers,  of  16.000  pounds  of  twist  tobecco, 
bTAnded  *'Jas.  R  MiUner's  Extre  Ooldwin 
Twist,*  promised  to  niAke  title  to  the  former 
for  the  property  which  by  th^  Agreement  of 
2$th  of  FebruATT.  1878,  wsA  to  be  oonTeyed 
by  James  R  Miliner  end  wife  to  Hotfrnkn, 
Lee  &  Co. 

On  the  15th  dey  of  MAroh,  187^  jAmes  R 
Millner  end  wife,  in  execution  of  the  Agree- 
ment of  FebruAiT  28,  1878,  mAde  An  Absolute 
conTeysnoe  to  UoflmAn,  for  his  firm,  of  the 
prop^ty  oorered  by  Uie  mortgAce  of  Febru- 
Ary  18,  1871,  excepting  theansfrom  certein 
fixtures  preriously  sold  to  Millner  Brothers 
with  the  consent  of  Hoffman,  Lee  A  Co. 
This  deed  contained  the  recital  that  the  par- 
ties agreed  that  the  amount  due  from  James 
R.  Millner  to  the  appellAnts,  $16,758.87, 
''fsr  exceeds  the  taIoc  of  a11  the  seid  mort- 
gaged property,"  but  that  the  latter  had  con- 
sented to  accept  that  property,  free  of  all 
claims  At  law  or  in  equity  o^  James  R 
Millner  and  wife,  or  either  of  them,  in  full 
satisfaction  and  discharge  of  their  debt 

Tbe  contractof  March  o,  1878.  having  been 
satisfactorily  performed,  Homnan,  Lee  A 
Co..  by  deed  of  June  10,  1874,  conveyed  to 
Millner  Brothers  the  property  embraced  by 
the  deed  from  James  R  Millner  and  wife. 
Subsequently,  September  8,  1874,  Millner 
(^^8j  Brothers  sold  and  conveyed  it  to  James  R. 
Millner,  the  consideration  recited  in  the  deed 
being  six  thousand  dollars  paid  or  secured 
to  be  paid. 

On  the  80th  of  June,  1885,  more  then 
twelve  yeers  After  the  settlement  between 
Jsmes  R  Millner  end  Hoffnuui,  Lee  9b  Co. , 
the  letter  brought  the  present  suit  sgAinst 
Jsmes  R  Millner,  John  P.  Millner  end  J. 
D.  BlAir,  AdministiAtor  of  Joeeph  T.  Millner. 
The  suit  proceeds  upon  theee  grounds,  sub- 
stAntiAlly:     ThAt  in  order  to  induce   the 

SlAintifls  to  mAke  the  settlement  of  FebruAiy 
3,  1878,  jAmes  R  Millner  repreeented  to 
them  not  onlr  thet  he  bed  faithfully  inyested 
And  used  in  the  purdiAse  end  manufacture  of 
leaf  tobACCo  All  the  moneys  adTanced  by  the 
plantiib,  and  was  totally  unable  todiscnarxe 
his  debts  to  them,  and  would  surrender  **a11 
the  property  he  owned,*  with  a  clear  title 
thereto  instead  of  a  mere  security  therein, 
bat  that  the  property  held  by  plaintiffs  as 
weoritT  was  worth  86.000  to  $8,000.  and 
'was  all  he  had  on  earth,"  end  thkt,  unless 
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they  took  it  end  ralesied  him,  he  would  ataII 
himself  of  the  Benkrupi  Law  ;  thAt^  relying 
upon  such  representraons,  the  plAlntifli 
"consummAted  the  perol  Agreement  to  Aocepi 
the  mortgAged  propertj  frmn  Jemes  R  Mill* 
ner  end  reieese  him,*  end  to  thAt  end  took 
the  deed  of  Merch  15,  1878 ;  thAt  the  lepre* 
sentAtions  so  msde  were  false ;  that  the  mcwt* 
gAgod  property  was  not  worth  the  sum  nsmed 
by  nim;  tnet  the  whole  trensAction,  result- 
ing in  Uie  relesse  of  Jsmes  R.  Millner,  end 
the  ssle  to  Millner  Brothers,  was  pursusnt  to 
A  pUn  formed  between  the  three  orothers  to 
defrsod  the  pleintiff^ ;  thAt,  in  riolAtion  of 
the  Anmngement  under  which  the  jplAlntifls 
sdTAnced  moners  to  Jsmes  R  Millner,  the 
letter  ''^stemslicslly  set  ApArt  And  Appro- 
priAted  to  himself  certsin  sums  from  such 
sdTAnces,*  without  the  knowledge  of  the 
plAintiib.  "until,  At  the  Ume  of  seid  settle- 
ment And  leleese,  he  bed  thus  socumulAted 
the  lerge  Amount  of  $18,000,  which  money 
he  bed  thus  without  wsrrsnt  deducted  from 
the  sdvAnces  end  fAiled  to  iuTest  end  use  sa 
Agreed :"  thet  At  the  time  of  such  settlement 
end  nleAse  the  plsintifliB  were  not  adrised 
that  Millner  ''hea  so  much  money,*  certeinly 
"they  never  suspected  thst  he  bed  $18,000 
of  Uieir  money  in  his  hsnds  in  reedy  cesh, 
which  hAd  beoi  sdTAnced  only  to  be  used  in 
the  purchsse  end  mAnufACture  of  tobAcco  for 
them:*  thet  these  facts  were  frsudulently 
conceeled  by  Millner  to  eneble  him  to  secure 
his  relesse;  thst  Millner  Brothen  knew  of 
his  hATing  the  $18,000,  or,  At  leest,  knew 
thst  he  hea  a  lAige  sum  riffhtfullT  belong- 
ing to  the  plAintifls;  thAt  they  Also  knew 
of  the  AboTC  settlement  end  releeae,  end 
Aided  JAmes  R  Millner  therein,  tsking  the 
couTeyence  to  themselTes  of  the  mortgafed 
prop^ty  to  further  ssid  freud,  knowing  UiAt 
the  property  was  to  be  peid  for  with  tobacco 
manufactured  by  usinff  plaintifliB'  money; 
that  the  money  so  withheld  and  concealed 
was  used  sa  common  capital  between  James 
R  Millner  and  Millner  Brothers,  the  latter 
sharing  in  the  general  diTision  of  the  profits 
arising  therefrwn ;  and  that  the  tobacco  de- 
liTovd  l^  them  for  the  property  was,  in 
fsct,  puToiased  and  prepared  fdr  sale  with 
the  money  of  the  plaintUfe. 

The  bill  also  allegee  that  the  plaintiffs, 
until  Tery  recently  bnore  the  coomiencement 
of  this  suit,  rested  absolutely  upon  the  final- 
ity and  good  faith  of  theee  transactions  and 
settlements,  and  would  have  continued  to  do 
80.  but  for  the  reTelatioo  of  the  aboTO  facts 
made  in  June,  1885,  by  James  R  Millner 
himself. 

The  relief  sought  Is  A  decree  declaring 
Toid  the  aboTe  releaees  and  oonreyances,  ana 
causing  the  property  to  be  oooT^fed  to  the 
plaintOls ;  that  an  accounting  be  ud  between 
them  and  the  defendants ;  and  that,  after  all 
recourse  against  James  R  Millner  is  ex* 
hausted,  Millner  Brothen  and  the  adminis- 
trator of  Joseph  T.  Millner  be  required  to 
reimburse  them  to  the  extent  of  any  defi- 
ciency thAt  mAy  be  found  to  exist. 

Durinc  the  progress  of  the  CAose  An  answer 
WAS  filed  by  the  committee  of  Jsmes  R 
Millner,  who  was  Adjudged  a  lunntio  on  the 
84th  of  October,  I880,  end  onwitted  to  en 
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insane  asylum.  He  died  pending  this  ap- 
peal, and  his  administrator  was  mmle  a  party 
instead  of  his  committee.  His  heirs-at-law 
have  also  been  made  parties.  Answers  were 
filed  by  John  P.  Millner  and  the  adminis- 
trator of  Joseph  T.  Millner,  puttin^^  in  issue 
the  material  allegations  of  the  bilL 

By  the  final  decree  the  bill  was  dismissed, 
the  circuit  Judge  being  of  opinion  that  its 
allegations  were  not  sustainea  by  the  proof. 

Mesm,  S.  T.  Wallis*  London  0,  Berkeley, 
Jr„  and  James  P,  Harrison  for  appellants. 

Messrs,  S.  F.  Phillips  and  F^D.McKen- 
nej  for  appellees. 

Mr.  JusHee  Harlan  delivered  the  opinion 
of  the  court : 

The  principal  question  raised  by  the 
pleadings  and  discussed  at  the  bar  ipvolves 
actual  fraud  upon  the  part  of  James  R. 
Millner  in  procuring  the  release  from  Hoff- 
man, Lee  &  Co.  We  have  seen  that,  accord- 
ing to  the  bill,  Millner  sought  such  release 
upon  the  ground  of  his  ^ total  inability"  to 
discharge  that  claim,  and  because  the  mort- 

Saged  property,  which  he  proposed  to  surren- 
er  absolutely,  and  freed  from  his  wife's 
contingent  right  of  dower,  was  all  that  he 
owned  and  ^ all  he  had  on  earth;"  whereas, 
it  is  alleged,  he  had  at  the  time  $12,000  in 
cash  that  had  been  fraudulently  kept  out  of 
the  moneys  advanced  to  him  from  time  to 
time  for  the  purchase  and  manufacture  of 
tobacco  to  be  shipped  to  Hoffman,  Lee  ft  Co. 
for  sale,  the  proceeds  to  be  applied  to  the 
payment  of  the  moneys  so  advanced.  That 
Millner  had  $12,000  in  cash  during  the 
summer  after  Uie  settlement  with  Hoffman, 
Lee  &  Co.  is  clearly  established  by  the  evi- 
dence. But  that  he  represented  to  them  at 
the  time  of,  or  as  an  inducement  for,  the 
settlement  of  February  28,  1878,  that  the 
mortgaged  property  was  all  he  had,  or  that 
he  threatened  to  take  the  benefit  of  the  Bank- 
rupt Law  unless  discharged  upon  the  terms 
ftated  in  the  writing  of  that  date,  or  that 
he  retained,  without  investing  in  his  busi- 
ness, $12,000  out  of  the  moneys  advanced  to 
him,  only  appears  from  the  depositions  of 
Hoffman  and  his  attorney  and  a  physician, 
each  fit  whom  details  conversations  had  by 
them,  separately,  with  James  R.  Millner, 
in  June,  1886,  at  Buffalo  Lithia  Springs, 
£47 1  ]  Virginia,  where  he  vnu  then  staying  for  his 
health. 

Upon  a  careful  scrutiny  of  all  the  evidence, 
oral  and  written,  bearinf  upon  the  condition 
of  James  R.  Millner  at  Uie  date  of  the  above 
ooQversations,  we  are  Mtiafied  that  he  was  of 
unsound  mind.  What  ho  said  in  those  con- 
versations cannot  properly  be  made  the  iMisis 
of  a  decree  against  him.  His  mental  facul- 
ties bad  then  become  too  much  impaired  to 
admit  of  any  decree  against  him,  baised  upon 
his  statements  or  a<unissions.  Indeed,  the 
evidence  fairly  requires  the  conclusion  that 
he  was  not  at  any  time  during  the  six  months 
immediately  preceding  that  time  competent 
to  make  any  admisdoii  that  ought  to  be  the 
foundatioQ  of  a  decree  affecting  ois  rights  of 
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caly  rspresentstioQ  that  be  may  be 


held,  upon  the  present  record,  to  have  made 
in  order  to  induce  Hoffman,  Lee  <&  Co.  to 
accept  the  mortgaged  property  and  discharse 
him  from  further  liability,  is  that,  at  tne 
time  of  the  compromise,  he  was — in  the  words 
of  the  agreement  of  February  28,  1878 — 
''unable  to  pay  the  said  debt  [$15,758.67]  in 
full."  Was  that  representation  false  or 
fraudulent?  That  it  was  either,  is  not  shown 
with  sufficient  clearness  to  Justify  the  court 
in  disregarding  or  setting  aside  a  settlement 
made  more  than  twelve  jears  before  this 
suit  was  instituted.  Besides,  there  is  no 
proof  that  James  R.  Millner  had,  at  the  time 
the  compromise  was  made,  the  means  that  he 
subseauentlv  invested  in  the  business  con- 
ducted by  Millner  Brothers,  nor  does  it  sat- 
isfactorily appear  when  or  from  whom  he 
got  the  moneys  that  were  thus  invested.  If 
he  were  in  such  condition  as  to  be  able  to 
testify  or  to  furnish  evidence  upon  this  point, 
it  may  be  that  the  fact  of  his  having, 
in  cash,  as  much  as  $12,000  shortly  after  the 
settlement  of  1878,  if  not  explained,  would 
Justify  the  conclusion  that  he  had  that 
amount  at  the  time  he  asserted  his  inability 
to  pay  in  full  the  debt  of  Hoffman,  Lee  h 
Co.  *No  such  rule  ought,  however,  to  be 
applied  in  the  present  case;  for  it  may  well 
be  supposed  that  his  committee  could  not, 
after  the  lapse  of  so  many  years,  furnish  the 
explanation  that  would  properly  be  required 
of  Millner  if  he  were  alive  and  of  sound 
mind. 

Beyond  this,  it  is  not  at  all  clear  from 
the  evidence  that  Hoffman,  Lee  &  Co.  re- 
leased Millner  in  the  belief  that,  when  sur- 
rendering the  mortgaged  property,  he  gave 
up  or  intended  to  give  up,  literally,  every- 
thing that  he  had,  retaining  nothing  for  the 
support  of  himself  or  family  pending  his 
efforts  to  establish  himself  again  in  business. 
The  representation  that  he  was  unable  to 
pay  the  debt  of  the  plaintiff  in  full  was  not 
equivalent  to  a  representation  that  the  mort- 
gaged property  was  all  he  owned.  Liberally 
construed,  the  former  representation  was  not 
inconsistent  with  the  retention  of  a  part  of 
his  means  for  the  support  of  his  family  or  to 
meet  the  demands  of  other  creditors. 

The  fact  principally  relied  upon  to  show 
that  he  and  his  brothers  combined  to  defraud 
the  plaintiffs  is  thatiJie  property  surren- 
dered to  the  latter,  and  by  them  sold  and 
conveyed  to  Millner  Brothers,  was  ultimately 
repurchased  bv  him.  But  tJ^ere  was  no  con- 
cealment of  the  fact  that  Millner  Brothers, 
before  taking  a  conveyance  from  ttie  plain- 
tiffs, had  arranged  to  sell  the  property  to 
James  R.  Millner.  Of  that  fact  the  plain- 
tiffs were  informed  boUi  by  Millner  Brothers 
and  by  James  R.  Millner  as  early  as  April. 
1873.  The  deed  to  the  latter  was  put  upon 
record  September  8,  1874 ;  to  that  uoflnian. 
Lee  &  Co.  knew,  or  could  easily  have  known, 
at  least  ten  years  before  this  suit  was  brought, 
that  James  R.  Millner  had  become  again  the 
owner  of  ttie  property  surrendered  to  them 
in  1878.  If  they  understood  him  as  repre- 
senting, in  February,  1878,  tliat  the  mort- 
saged  property  waa  "all  be  had  on  earth,* 
ue  question  would  naturally  have  arisen  in 
their  minds  as  to  how  he  was  able  to  buy 
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that  propertj  back  so  toon  after  the  com- 
promise.  But  no  ioquirj  upon  that  subject 
was  instituted ;  at  least  the  evidence  aoea 
not  show  that,  when  the  facta  were  recent, 
or  before  James  R.  Millner's  mind  was  per* 
manentlj  impaired,  any  was  made  by  them. 
The  utmost  that  can  be  fairly  predicated  of 
*sucb  of  the  evidence  as  may  be  properly 
considCTed  as  the  basis  of  a  decree  in  the 
cause  is  that  there  is  rround  to  suspect 
that  James  R.  Millner  did  not  make  a  frank 
and  full  disclosure  as  to  his  financial  condi* 
tion  at  the  time  the  compromise  was  effected 
i73]  with  the  plaintiffs.  But  a  suspicion  of  the 
want  of  good  faith  is  not  sufficient  to  Justify 
a  decree  setting  aside,  upon  the  ground  of 
fmud.  a  compromise  maae  as  far  back  as 
1878,  especially  when  the  party  to  be  affected 
by  such  a  decree  has  become  Incapable,  from 
impairment  of  intellect,  to  present  his  side 
of  the  question.  Upon  the  whole  case  we 
are  of  opinion  that  the  ends  of  Justice  will 
be  best  subserved  by  not  disturbing  that 
compromise. 

These  viewv  render  It  unnecessary  to  con> 
sider  other  questions  argued  by  counsel,  and 
require  an  ^tmanee  of  the  dearm* 
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BrnponaOdiity  pf  hank  for  faMurt  to  trantmit 
manejf  a»  affreed^ofinfi  liabilitif  Jor  dioro- 

ri  qf  prineipdCM  tnttrucHoni    receipt  map 
gmai^ed'-exeyoi  for  agtnte  md — otriet 
eomplianeo. 

L  Where  one  purohened  of  tlie  ageot  of  a  bank  In 
N«w  rork,  and  paid  for,  a  cable  transfer  of  fire 
CbmaaDd  pounds  on  the  Mine  bank  In  London,  to 
a  firm  In  QIaicow,  Sootiand,  to  pay  a  draft  of  his 
of  the  same  amount  on  that  firm,  with  a  oootraoi 
ootbe  part  of  the  bank  to  transmit  by  mall  a 
eheok  from  London  to  Glasgow  fOr  the  sama 
amount,  and  the  London  oflloe,  Instead  of  for* 
wardlnc  a  obeek  to  Glasfow,  deposited  the 
amornt  In  a  bank  at  London  to  the  credit  of  the 
OhMc^nr  firm.  In  aooordanoe  with  a  request  from 
that  firm  to  deposit  In  such  bank  all  amounts  re- 
oHred  to  the  credit  of  the  firm,  and  such  latter 
bank  appropiiated  the  fundi  to  the  payment  of 
the  orerdrawn  account  of  the  firm,  so  that  the 

Nora.— iis  to  faeU>f*9  Nsn,  sea  noU  to  United 
States  T.  VUteloaam.  2K  U. 

Ai  Co  ageal  or  (%|lMr,  waeii  pCTHmdllv  Ma/iU  Co  CMrd 
ptrmma  on  kU  contrael  made  at  ag$nU  see  note  to 
Jones  ▼.  La  Tombe,!:  647. 

jU  to  HoMtlty  <^  ogenC  Co  pHiie4pal /or  dCwsoont  af 
erdefi»  or /or  fM0H0ea«e;  esoipMontfo  mli  CAot  ogeal 
•MMtobiir  tniCmcCtoM,— see  iioCeto  Boll  t.  Ottnnli«- 
ham.7:fl0t. 

A»  lo  eotwtratione  hetna  bomid  htt  tmnil  eonhnaei, 
ef  ogetA  and  of  Ue  oPem%  see  wAe  to  Ifeohanios 
Bank  of  AJeinodriaT.  Bsnk  of  Columbia,  fc  1001 

.^Co  dMila  of  eaekier  oj  taak;  tcAea  Mi  a«C«  Mad 
Mtfs  to  Osoa  Hat,  Bank  t.  Watson* 
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cabled  amount  was  not  applied  to  the  payment  of 
the  draft,  and  the  drawer  was  thereafter  com* 
polled  to  pay  It,  whereas.  If  the  money  had  been 
sent  from  London  to  Olasfow  os  affreed  It  would 
haTO  been  appropriated  to  the  payment  of  the 
draft,  which  was  not  paid  by  reason  of  the  sus- 
pension of  the  Glasfow  firm,  the  purohaser  of  the 
cable  transter  can  recover  of  the  bank  who  sold 
It  the  amount  thereof. 
S.  Itlstheveoerallawof  sgencythatdlsreKardof 
the  expllolt  Instructloos  of  the  principal  casts 
upon  the  agent  liability  for  any  lom  remlUnff 
thetefrom. 

H  The  mere  receipt  of  a  bm  of  parcels  or  bill  of 
lading,  on  payment  of  money  or  dellFery  of  irooda. 
Is  not  necessarily  an  assent  that  such  bill  states 
the  whole  contract  between  the  parties;  whether 
it  does  or  not  Is  not  a  question  of  law  for  tbe 
ooort,  but  one  of  fact  for  the  jury. 

i.  Where  defendant  receives  moneys  knowing  that 
they  belong  to  plalotiff  and  that  they  are  to  be 
used  for  tbe  payment  of  his  liabilities  co  a  third 
party  and  are  to  be  sent  to  hhn  for  that  purpow, 
defendant  cannot  substitute  for  plaintifTs  in. 
structioos  the  wishes  of  the  party  to  whom  be  is 
sending  the  money  In  regard  to  Its  disposltioa. 

ft.  Strict  compliance  with  the  instructions  of  a 
principal  by  the  ageot  is  a  condition  of  exempt  Wm 
of  the  ageot  from  liability;  loss  from  diareffnrd 
thereof  must  be  borne  by  the  sgent,  unlcfls  be  rt^ 
tablishes  that  the  disregard  had  no  connection 
with  the  loss,  and  that  It  would  certainly  have 
followed  whether  instructions  were  obeyed  or 
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[No.  108.] 
Argued  Dec  g,  JS90.       Decided  Dee.  if.  JSffO. 

rT'ERROR  to  the  Circuit  Court  of  the  United 
Suteafor  the  Southern  District  of  New 
York,  to  rerlew  a  Judgment  in  favor  of  plain- 
tiff for  the  failure  of  defendant  to  transmU  a 
cable  transfer  of  money  in  aooordanoe  with  bis 
directions,    .^firmed. 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  8i«plMHi  P.  VmaK  lor  plaintiff  in 
error: 

There  was  no  such  gpedal  contract  made  at 
the  time  of  tbe  porchase  of  the  cable  transfer, 
nor  any  such  explicit  instmctSoos  given  to  tbe 
agent  of  tbe  Bank,  aa  would  make  it  liable  for 
not  paying  tbe  money  to  Martin,  Turner  A  Co. 
in  t&e  precise  manner  at  Glasgow,  In  which 
tbe  plaintiff  below  claimed  that  It  ought  to 
have  been  paid. 

Oork  DiotiUeriee  Oo.  T.  Oreat  iioMthem  d  W, 
RCo.ImR,!  App.  Cm.  900. 

Where  instructiona  are  ambigoous  and  tbe 
agent  acts  bona  fide,  in  accofdance  with  a  prob- 
able constraetioo.  be  will  not  be  held  liable. 

Whart.  Ag.  ^948;  Story,  Ag.  fi  74;  Ireland 
T.  LivinoUon,  L.  R.  5  H.  L.  8M:  National 
Bank  of  Oommonwealih  t.  Merekante  Nat. 
Bopf-  01  0.  8.  02  (28:  906);  Sweet  r.  Bameg, 
28  ^  /.  885;  LondondN.  W,  B.Oo,y,  Bari- 
leU,  7  ilurL  A  N.  400;  Nortk  /Vaa^ytoonui  B. 
Co.w.  Commerdai Bank,  128 U.  a  727(81:  287). 

There  was  do  trust  impreesed  npoo  tba 
money.  

Chapman  r.  White,  6  K.  T.  412;  Laclede 
Bank  t.  fiehukr,  190  U.  a  611  (80:  704);  TVutf 
T.  OhOd,  88  U.  a  21  Wall.  441  (22: 698);  Bodiek 
T.  OandeU,  1  De  G.  M.  A  Q.  768;  St.  Lomie  S 
B.  F.  B  Co,  T.  Jokneion,  188  U.  8. 066(88:  688),* 
PMpe  T.  Comber,  L.  R  20Ch.  Div.  818:  Bromn 
T.  J&«A  U.  848;  Aefrff  t.  MerthanU  S  JC 
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Bank,  78  N.  Y.  909;  A  parU  KO^.  L.  R  11 
Ch.DiT.80e. 

The  binken*  lien  does  not  ettach  to  funds 
imprened  with  a  troet  onleat  the  henken  have 
maoe  adTanoes  apon  the  faith  of  anoh  funds  in 
ignofance  of  the  trust. 

Bi^nm  T.  Ihmmt,  180  U.  &  864  (82:  884). 

If  the  rights  of  the  parties  are  as  claimed  hy 
the  pkintiii  in  error,  a  Terdict  should  on  the 
trial  haTe  been  directed  for  the  defendant  be- 
]ow. 

PUamnU  t.  Fon^.SO  U.  S.  88  WaU.  116, 120 
(28:  780,  788);  Andermm  OounH/  t.  Beal,  118 
U.  a  887,  24^  (28:  966,  971);  Ifarth  Penntpl- 
vania  B.  Oo.  T.  Oammereial  Bank,  128  U.  8. 
727  (81:  287). 

Mr,  John  K.  Bow«rs»  for  defendant  in 
error: 

Where  the  principal  is  known  by  the  agent 
to  be  intereMed  in  the  money  to  be  transmitted, 
or  the  agent  Is  informed  as  to  the  purpose  for 
.which  it  is  transmitted,  he  must  be  unaerstood 
an  contracting  with  his  principal  only,  upon 
such  terms  as  he  dictates  ui  regard  to  the  de- 
liT«y.    , 

8ovi^em3ep.  Oo,  t.  Dickmn,  94  U.  S.  649 
(24:  286);  4Mef  ▼.  Bsm^,  28  K.  Y.  886. 

If  the  agent  knows  that  his  principal  is  the 
owner,  he  most  strictly  obey  tne  instructions 
gi^en  to  him. 

Story,  Ag.  g  192;  haaeion  t.  29^ew  York  Cent, 
d  B,  B.B.  Co.  94  N.  Y.  278;  Loeb  t.  HM- 
man,  88  N.  Y.  601;  Maghee  t.  Camden  d  A, 
R,  Oo,  46  N.  Y.  614:  WiUonY,  WiUon,  26 Pa. 
894;  Waiker  t.  Walker,  6  Heisk.  426;  8anqu€r 
7.  London  d  8.  W.  R  Oo.  Ifi  0.  B.  168. 

The  plaintiff  had  an  undoubted  right  of  ac- 
tion for  the  defendant's  failure  to  ddlver. 

OuOer  y.  American  Exeh.  Nat  Bank,  4  L.  R. 
A.  828, 118  K.  Y.  698;  North  Pennsylvania  B 
Co.  T.  Commercial  Bank,  128  U.  8. 727(81: 287); 
BUie  T.  Turner,  8T.  R.  681;  Proctor  y.  Bastem 
U.  Co.  106  Mass.  612;  Fonythe  t.  Mather,  9 
Pa.  148;  Bunlop t.  Lambert,  6  Clark,^  F.  627; 
Steain  t.  Shepherd,!  Mood.  AH.  2SiS;  Bimpmm 
y.  London  d  N.  IF.  iZL  Cb.  L.  R,  1  Q.  B^  DiT. 
277. 

This  is  a  case  where  the  party  remitting  was 
known  to  the  agent  as  the  owner  or  interested 
in  the  application  of  the  money,  and  the  agent 
receiyed  it  and  contracted  to  carry  out  specific 
instructions  as  to  tioie,  manner  and  place  of 
delivery. 

Thampeon  t.  Fargo,  49  N.  Y.  188;  Cooper  t. 
Hong  Kong  d  8.  Bkg.  Corp.  9  Cent.  Rep. 
907,  107  N.  Y.  282 ;  QooAieh  t.  Thomp- 
ton,  44  N.  Y.  826;  Johneon  t.  New  York  Cent. 
A  Ob.  88  N:  Y.  610;  A»«  t.  Bogers,  81  N. 
Y.  676:  Orairfordv.  Weet  Side  Bank,  1  Cent 
Rep.  268, 100  N.  Y.  60;  MuOer  ▼.  FknuUr,  66 
N.  Y.  826:  Fim  Nat.  Bank  T.  Whitman,  94 
U.  8.  848(24:  229). 

The  agent  cannot  defend  on  the  cronnd  that 
his  principal  may  not  hare  been  damaged  by 
the  diversion.  The  6,000  pounds  was  lost 
through  the  neglect  of  the  plaintiff  in  error  to 
follow  the  instmctlons  given  by  the  defendant 
in  error. 

Bank  ef  MetropoU^y.  New  England  Bank,  42 
U.  a  1  How.  m  ai:  118);  BroMyn  Oily  d 
if.  &  Oo.  T.  National  Bank,  102  U.  8:  42  (26: 
fiy,  AmmBt.  Eadduek,  8  IlL  288, 888;  Mmrth 
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Nat.  Bank  t.  City  Nat.  Bank,  68  HL  888;  A 
parte  Belly.  L.  R  11  Ch.  Div.  806. 

The  verdict  of  the  Jury  settled  all  the  facts 
in  dispute  between  the  pmes. 

Laneaeter  v.  CoUins,  116  U.  8.  222  (29:  878). 

The  ffeneral  rule,  that  parol  evidence  is  not 
admissible  to  vary,  alter  or  contradict  a  written 
instrument,  has  no  application  here. 

MeCrea  v.  Purmcrt,  16  Wend.  460;  Baldwin 
T.  United  States  Teleg.  Oo.  46  N.  Y.  744:  Meet^ 
more  v.  New  York  A  <i  i;.  Cb.  40  N.  Y.  422; 
Gr^fln  V.  Colter,  16  N.  Y.  489;  Hadleyr.  Bax- 
^miaZtf.  9  Exch.  841;  MoUUdM.B.  Oo.y.Ju- 
rey.  111  U.  &  684  (28:  627);  AUen  v.  Pink,  4 
Meea.  A  W.  140;  Berry  v.  Berry,  17  N.  J.  L. 
440;  Wiogine  v.  Pryor,  8  Port  480;  Dana  v. 
Boyd,  2  J.  J.  Marsh.  687;  National  Bank  cfMe^ 
tripolie  v.  Kennedy,  84  U.  8.  17  Wall.  19  (21: 
664);  Shore  t.  Wileon,  9  Clark  ds  F.  666. 

A  written  instrument,  thus  executed,  does 
not  supersede  a  prior  parol  agreement 

Hutchine  v.  Hetbard,  84  N.  Y.  24;  Johneon 
V.  Hathom,  8  Eeves,  126;  M'CuUoehY.  Oirard, 
4  Wash.  C.  C.  2S»;  Mowatt  v.  Lord  Londeebor- 
ough,  8  EL  A  Bl  807;  Barkery.  Bradley,^  N. 
Y.  819;  Noonan  v.  Bradley,  76  U.  8.  9  Wall 
894  (19:  767). 

A  party  who  takes  an  agreement  prepared  bj 
another,  and  upon  its  faith  incurs  obligations, 
or  parts  with  his  property,  should  have  a  con- 
struction given  to  the  instrument  favorable  to 
him. 

Bboperr.  WdU,  Fargo  dCo.Tft  CaL  11;  St, 
Louie  dS.B.B.  Co.  v.  Sumck,  49  Ind.  802; 
MenteU  v.  BaUvoay  Co.  1  Dill.  681;  EdeiM  v. 
Camden  d  A.  B.  Co.  60  N.  Y.  661. 

Mr.  Justice  Brewer  delivered  the  oplnloo 
of  the  court : 

This  was  an  action  at  law  brought  by  the 
defendant  in  error  in  the  Circuit  Court  of 
the  United  States  for  the  Southern  District 
of  New  York.  The  trial  resulted  in  a  Judg- 
ment in  his  favor,  and  the  defendant  there 
has  brought  such  Judgment  here  on  error. 
As  the  case  was  trieid  before  a  Jury,  contested 
facts  must  be  accepted  to  be  as  alleged  by 
the  plaintiff,  because  resolved  in  his  favor 
by  the  verdict  Lancaster  v.  CoUine,  116  U. 
8.  222  [29:  878]. 

The  facts  thus  established  are  these :  For 
some  years  prior  to  the  transaction  in  con- 
troversy, the  plaintiff  Coo^  had  had  busi- 
ness relations  with  the  firm  of  Martin, 
Turner  ft  Co.,  of  Glasgow,  Scotland.  In 
consequence  of  these  relations,  he  had  had 
frequent  occasions  to  remit  money  to  that 
firm,  and  many  of  such  transactions  had  been 
carried  on  through  the  agency  of  the  defend- 
ant He  had,  on  December  14,  1888,  drawn  ,^ 
a  draft  on  the  firm  of  Martin,  Turner  ft  Co.  1^** 
for  five  thousand  pounds  sterling,  which  be- 
came due  on  the  29th  of  February,  1884. 
It  was  his  duty  to  provide  funds  for  the  pay- 
ment of  that  draft,  and  the  defendant  knew 
that  such  was  his  duty.  The  duty  was  his ; 
the  moneys  therefor  were  his.  'The  defend- 
ant had  an  office  in  London,  as  well  as  is 
New  York.  On  the  26th  of  Fetoiary  Cooper 
called  at  the  office  of  defendant  in  Ifew 
York,  and  purchased  and  paid  for  a  cable 
transfer  of  five  thousand  pounds  to  Martin, 
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Turner  A  Oo.    The  bill  which  he  received 
was  in  these  words : 

**New  York,  2eth  Feb..  1884. 
•*  W.  B.  Ckx>per,  Jr. ,  Dr. ,  to  the  aeento  Bank 
of  British  North  America,  62  Wall  Street, 
for  cable  transfer  on  the  Bank  of  British 
North  America.  London,  in  fayor  of  Martin, 
Turner  &  Co.,   Olasgow,  6,000  pounds,  at 

4.00* rH: $24,626 

Cost  of  cable •<-, 2 


$24,627' 


The  cable  message  wa^  In  cipher,  and  the 
ciphers    theretofore  arranged    with   Cooper 
represented  the  following  phrases :    **  Martin, 
Turner  &  Co.,  Glasgow,  ac.  W.  B.  Cooper, 
Jr.,"  and  ''Martin,  Turner  &  Co.,  8  Market 
Buildings,  29  Mincing    Lane,   ac.    W.    B. 
Cooper.  Jr."     Beyond  this  was  an  arrange- 
ment for    transmission  by  telegraph   from 
London  to  Olasgow,  which  inyolved  an  ad- 
ditional  expense.    When  Cooper  called  to 
purchase  tms  cable  transfer,  he  was  asked 
whether  he  ^wished  transmissioaby  telegraph 
or  mail,  aad  answered  that  he  wanted  a  check 
mailed  to  Olasgow.     So  the  contract  estab- 
lished by  the  yerdict  of  the.  Jury,  in  accord- 
ance with    his  testimony,  was  one  for  the 
transmission  by  mail  of  a  check  from  Lon- 
don to  Olasgow  for  the  flye  thousand  pounds. 
The  cable    directing .  such  transfer  was  sent 
SA   ordered ;     but    Uie    London    office,    in- 
stead of  forwarding  a  check  to  Olasgow,  on 
the  27th  of  S*ebniary,  deposited  the  amount 
in  the  Bank   of  Scotland,  at  London,  to  the 
credit  of  Martin,  Turner  A  Co.    It  did  this 
on  the  streng^  of  a  request  communicated 
4761    ^  ^^  ^J  liartin,  Turner  &  Co.,  some  months 
prior  thereto,  to  deposit  with  the  Bank  of 
Scotland  in  liondon  all  amounts  receiyed  to 
their  credit.     Cooper  knew  nothing  of  this 
request,  and  lelied  upon  strict  compliance 
with  his  directions.    On  the  day  that  the 
deposit  waa  nuuie  with  the  Bank  of  Scotland, 
Martin,  Turner  &  Oo.  were  adyised  both  by 
wire  and  by  letter  thereof,  and  wrote  appioy- 
inflr  such  action.    On  the  28th  or  29th  of 
February,  Hartin,  Turner  A  Co.  suspended 
in  consequence  of  adyioes  receiyed  fh)m  In- 

5|*»  "4  ^  ^*«*  o'  Scotland  appropriated 
the  funds  in  iu  possession  to  the  payment  of 
their  oyerdrawn  account;  so  this  cabled 
amount  was  not  applied  to  the  taking  up  of 
Cooper  8  draft,  and  he  was  thereafter  c»m. 
oelledtopayit.  If  the  money  had  been  sent 
5L5*ll  ^™  London  to  Glasgow,  as  di- 
rected, the  draft  would  haye  reached  the  latter 


nT^k       t  "**  "™*  ^^  Juarun,  inimer  & 

t^.,  naye  been  appropriated,  as  other  like 

A?  wiZ?  'fcoi^ea.  to  the  special  purpose 

in-f^i?   ^  transmission  Wtf  miide.^ 

5;  ii^Sft'^^S^^*  ^  ^  defendant  to  follow 

2L3T*S   UMtroctions  at  the  plaintiff  in 

J^.Sjf^  toanamission  pieyented  the  ap- 

^opriatloj  of  the  amount  fianinitted  to  the 

SSSSJ.M  plaintiff's  draft,  and  secured  its 

•P^^tion  to  an  obH^tion  of  Martin. 

rSS^  *  Co.  to  the  Bfu&  of  Scotland.    It 

i!rS?  ^  *^**  disregard  of  instructions  was 

JTi  £  «*  •P^cUd  request  theretofore  made 
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by  the  payee  of  the  draft ;  but  such  special 
request  does  not  disturb  the  fact  that  the  in- 
structions of  the  plaintiff  were  disregarded, 
and  that  he  suiiered  loss  in  consequence 
therefrom.  It  would  seem  from  this  general 
statement  that  the  liability  of  the  defendant 
could  not  be  doubted.  It  had  no  contract 
with  the  payee  of  the  draft ;  its  contract  ob* 
ligations  were  with  the  sender  of  the  money ; 
and  it  is  the  general  law  of  agency  th<it 
disregard  of  the  explicit  instructions  of  the 
principal  casts  upon  the  agent  liability  for 
any  loss  resulting  tiierefrom. 

After  the  testimony  was  closed,  counsel  for 
the  defendant  moyea  to  strike  from  the  case 
all  parol  eyidence  tending  to  affect  the  legal  ;  ^ 

construction  of  the    bill   heretofore  quotedt 
which  motion  was  oyerruled.    The  conten- 
tion now  is  that  that  bill  stated  the  contract,     [477] 
with  all   its  terms,  and,  beinff  in  writing, 
could  not  be  yaried  or  controlled  by  parol 
testimony.    But   thi^    contention  begs    the 
question.    The   mere    receipt  of  a   bill   pf 
parcels  or  bill   of    lading,  on  payment  of 
money  or  deliyery  of  gocos.  is  not  necessa- 
rily an  assent  to  the  proposition  that  such 
bin  of  parcels  or  bill  of  lading  states  the 
contract  snd  the  whole  contract  between  the 
parties.    Such  bills  may  or  may  not  be  the 
contract.    They  may  be  nothing  more,  and 
intended  to  be  nothing  more,  than  memoranda 
or  receipts.    Whether  they   are   the  entire 
contract,  or  simply  in  the  nature  of  receipts, 
is  not  a  question  of  law  for  the  court,  but 
one  of  fa(^  for  the  Jury.     The  case  of  Mobile 
dt  M,  R,  Oo,   y.  JttW,  111   U.   S.  584  [28: 
627],  is  suggoitiye.     There,  on  a  shipment 
of  goods,  it  was  insisted  that  a  bill  of  lad- 
ing yoioed  the  entire  contract.    The  trial 
court  opened  the  door  to  inquiry  as  to  the 
terms  of  the  real  contract  between  the  parties, 
and  the  circumstances  under  which  the  bill 
of  lading  was  giyen  and  receiyed.  and  left 
it  to  the  Jury  to  determine  whether  the  bill 
of  lading  was  or  was  not  the  contract.    The 
ruling  of  that  court  was  affirmed  by  thia. 
We  think,  therefore,  there  was  no  error  in 
denying  this  motion,  and  leaying  the  ques- 
tion of  fact  to  the  determination  of  the  jury. 
Eyen  if  inquiry  were  limited  to  the  bill  it- 
self, the  description  of  the  place,  Olasgow, 
therein,  certainly  suggests  that  deliyery  was 
intended  at  that  place,  and  may  not  unrea- 
sonably be  constraed  as  meaning  not  merely 
that  it  was  the  place  of  business  of  Hartin, 
Turner  &  Oo.,  but  also  the  place  to  which 
the  money_was  to  be  remitted.    FiUey   ▼. 
P&pe,  116  U.  S.  218  [29:  8721.     0 

A  further  contention  of  plaintiff  in  error 
is  this :  The  contract  between  the  plaintiff 
and  defendant  was  to  deliyer  flye  tnousand 

Sounds  to  Martin,  Turner  &  Oo. ;  in  fact,  a 
eliyery  was  made  in  the  manner  and  at  the 
place  requested  by  Martin,  Turner  &  Co,, 
and  the  aeliyerV  approyed  by  them ;  and  it 
is  urged  that  if  the  money  was  to  go  to 
Ksrtin,  Turner  ft  Oo.,  ana  the  defendant 
was  instructed  to  deliyer  it  to  them,  it  might 
deliyer  it  to  them  at  any  place  sad  in  any 
manner  they  desired,  whateyar  force  thera  [478} 
might  be  in  this  arjrument,  if  the  moD«y  be* 
longed  to  Martin.  Turner  ft  Oo.,  it  is  of  no 
weighty  inasmuch  as  the  moo^  baloaged  to 

761 


486-607 


BOFBSMB  COUBT  OF  THE  UnTTBD  StATEB. 


Oct.  Tkbm, 


[4791 


Cooper,  at  was  known  to  the  defendant,  and 
was  sent  by  him  to  take  up  his  own  paper. 
Tlie  case  of  Southern  Exp.  Go.  t.  Dickson,  94 
U.  8.  649  [24:  285],  was  properly  held  by 
the  trial  court  decisive  of  tnis  question.  90 
Fed.  Rep.  171.  It  is  true  that  that  case  was 
one  of  the  consignment  of  goods;  but  the 
principle  is  the  same.  There  goods  belong- 
ing to  the  shipper  were  handed  by  him  to 
an  express  company  for  transportation  to  a 
place  mentionea,  for  delivery  there  to  a  per- 
son named.  At  the  request  of  the  consignee, 
the  express  company  made  the  delivery  at 
another  place,  in  consequence  whereof  the 
shipper  lost  his  goods :  and  the  express  com- 
panjT  was  held  liable,  because,  although 
consigned  to  a  named  consignee,  they  were 
delivered  for  transportation  to  him  at  a  named 
place,  and  they  were,  as  known  to  the  ex- 
press company,  the  property  of  the  shipper. 
The  failure  to  obey  the  specific  instructions 
of  the  owner  and  shipper  resulted  in  loss; 
and  it  was  properly  held  that  the  consignee 
could  not  interfere  with  those  instructions, 
and  that  the  company  could  not  recognize 
him  as  owner,  and  obey  other  instructions 
than  those  of  the  shipper  and  known  owner. 
So,  here,  the  defendant  received  these  moneys 
knowing  that  thev  belonged  to  Cooper,  and 
that  they  were  to  be  used  for  the  payment  of 
his  liabilities;  and  it  could  not  substitute 
for  his  instructions  the  wishes  of  the  parties 
to  whom  he  was  sending  the  money.  It  is 
tiot  the  case  of  one  employinff  the  defendant 
to  transfer  moneys  to  a  tbira  party,  which 
he  owes  such  third  party,  in  wnich  case  the 
debt  of  the  sender  may  be  discharged  when- 
ever the  party  to  whom  the  money  is  sent 
receives  it. 

Another  contention  of  plainti£F  in  error  is 
this :  Had  the  money  been  remitted  bv  mail 
from  London  to  Glasgow,  and  reached  there 
on  the  28th,  how  can  it  be  affirmed  that 
Biartin,  Turner  ft  Co.  would  have  appropriat- 
ed this  money  to  the  payment  of  the  intend^ 
draft?  Might  they  not  have  passed  it  into 
the  volume  of  their  assets,  for  equal  distri- 
bution among  their  cieditors?  Of  course, 
no  positive  affirmation  can  be  made  in  re- 
sponse. It  cannot  be  absolutely  declu«d  that 
Martin,  Turner  &  Co.  would  have  appropri- 
ated the  check  to  the  specific  purpose  in- 
tended by  the  plainti£F.  It  is  true  the  testi- 
mony of  the  two  members  of  that  firm  shows 
that  on  the  28th  moneys  transmitted  and  re- 
ceived for  special  purposes  were  appropriated 
thereto,  ana  indicates  that  probably  a  like 
action  would  have  attended  the  check  if  re- 
ceived on  the  28th.  But  we  do  not  understand 
that  the  certainty  of  a  different  result  must 
be  established ;  on  the  contrary,  the  burden 
of  proof  is  on  the  defendant.  If  positive 
instructions  are  disobeyed  and  loss  results, 
prima  facie  liability  for  that  loss  ensues ; 
and  the  burden  is  on  the  defendant,  the  dis- 
obeying agent,  to  prove  that  obedience  would 
have  brought  a  like  result.  The  fair  con- 
clusion from  the  testimony  is  that  obedience 
would  have  prevented  loss.  It  certainly 
cannot  be  affirmed  that  the  same  loss  would 
have  resulted  if  the  instructions  had  been 
obeyed.  There  can,  as  a  rule,  be  little 
hardship,  and  there  is  generally  great  benefit, 
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in  holding  an  agent  bound  to  absolute  com- 
pliance with  the  explicit  instructions  of  hit 
principal.  In  view  of  the  manifold  contin- 
gencies of  business  transactions,  ard  the  wide 
range  of  possibilities  that  attend  any  act  €i 
a  commercial  nature,  few  things  could  be 
more  unfortunate  than  to  incorporate  into 
established  law  the  ri^bt  of  an  agent  to  dis- 
obey specific  instructions,  and  to  make  a 
guess  as  to  results  an  excuse  for  relief  from 
accruing  loss.  Uniform  recognition  and  en- 
forcement of  certain,  settled  and  clear  rulea 
are  important.  Among  tnem,  few  are  mora 
si^ificant  or  more  essential  than  that  in  the 
relation  of  principal  and  agent  strict  com- 
pliance by  tne  latter  with  the  instructions  of 
the  former  is  an  unvarying  condition  of  ex- 
emption from  liability.  Cdss  from  disregard 
thereof  must  be  borne  bv  the  a^ent,  unless 
he  establishes  that  the  disregard  had  no  con- 
nection with  the  loss,  and  that  it  would  cer- 
tainly have  followed  whether  instructions 
were  obeyed  or  disregarded. 

The  verdict  of  the  jury  in  this  case  estab- 
lishes a  disregard  of  instructions.  Confess- 
edly, loss  resulted,  and  it  cannot  be  affirmed 
that  the  same  loss  would  have  resulted  if 
instructions  had  l>een  obeyed.  We  conclude, 
therefore,  that  the  judgment  wu  right,  and  it 
is  affirmed. 

Mr.  Justice  Grfty  did  not  sit  in  this  case 
and  took  no  part  in  its  decision. 


WILLIAM  R   BA88ETT,  Plff.  in  Brr., 

«. 

UNITED  STATES. 

(Bee  8.  C  BeportAr*s  e<L  486-607.) 

Indictment  for  polygamy  in  Utah — wife  cannot 
he  wtnees— polygamy  not  crime  against  tcife 
^-husband  and  wife  as  witnesses^polygamy 
and  adultery. 

t.  On  the  trial  of  an  Indlotment  for  pdygamy  tbe 
wife  of  tbe  accused  cannot,  tmder  the  Code  of 
Civil  Procedure  of  Utah*  be  a  witness  against  him 
to  prove  the  crime. 

S.  Polygamy  Is  not,  within  tbe  language  of  seotloo 
U66  of  tbe  Utah  Code  of  Civil  Procedure,  a  crime 
committed  by  tbe  husband  against  tbe  wife. 

IL  Tbe  rule  of  tbe  common  law  Is  that  tbe  wife  Is 
not  competent,  except  in  cases  of  vlolCDce  upon 
ber  person,  directly  to  criminate  her  bosbaod,  or 
to  disclose  that  which  she  has  ieanied  from  bin 
In  their  confidential  iotercourse;  an  tntentioi]  of 
tbe  Legislature  to  change  such  rule  should  be 
clear  and  undoubted. 

L  Polygamy  and  adultery  may  be  crimes  wbicb 
Involve  disloyalty  to  the  marital  relatloo.  but 
tbey  are  rather  crimes  against  sucb  retatioD  tban 
against  tbe  wife. 

[No.  110.] 

Argued  Deo.  10,  1890.     Decided  Deo.  tf,  1890. 

Nora.— jis  to  eompetsney  nf  ivttfMtMS  4n  UMImI 
8MUs  comiM  In  cML  eoMs;  how  fair  governed  by  sUUs 
<(MM,— see  fioCs  to  Vance  v.  Campbell,  17:  lai 

Thai  persons  jolmUy  Indiotsd  Mumoi  be  wUnsssts 
for  each  othsr;  sxeepiUms  to  the  rule;  when  wife  Of 
OTM  mai^  b«i— see  nxM  to  United  States  v.  Bald,  Ik 

losa. 
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Pr  ERROR  to  the  Supreme  Coort  of  the  Ter- 
ritory of  Utah,  to  reriew  a  lodgmf  nt  of  that 
court  afflriDlDg  a  judftment  of  the  First  Judi- 
cial District  Court  of  Utah,  upon  an  indiclmtDt 
for  poly  gam  J,  sentendog  plaintiff  in  error  fo 
impriaonment  and  to  pay  a  fine  after  the  ver- 
dict by  the  Jury  finding  him  guilty  id  that 
crime.    Becer$ea. 

The  facta  are  «lated  is  the  opinion. 

Me$$r$.  Franklin  8.  Riebards  and  Charla 
€.  Hirhardi,  for  plaintiff  in  error: 

The  wife  is  not  a  competent  witnen. 

Greenl.  £▼.  gg  884.  837;  ^S^'n  y.  Botoman, 
t8  U.  8.  18  Pet  209  (10: 129). 

The  Statute  does  not  change  the  rule  which 
nakea  the  wife  incompetent. 

Utah  Code  Civ.  Proc.  g§115i,  1156,  pp.  420, 
421;  Pmp^  y.  MvUingt,  A  Cal.  140;  State  y. 
ArmMtrong,  4  Minn.  849;  Oampton  y.  8tat^,  18 
Tex.  App.  874;  Peopls  y.  Houghton,  94  Hun, 
«)i. 

Thiacaae  was  not,  within  the  meaning  of 
the  Statute,  a  proceeding  for  a  crime  committed 
by  the  husband  against  the  wife,  nor  a  case  of 
criminal  Yioleoce  upon  her. 

Whart.  CYim.  Ev.  890.  898,  897;  Thomas  v. 
Statf,  14  Tex.  App.  70;  Oterton  y.  8taU,  48 
Tex.  616. 

It  was  error  to  permit  her  to  disclose  a  con- 
Mential  communication. 

United  State$  y.  Reid,  68  U.  8.  19  How.  861 
m:  1028);  Tenneseee  y.  Dav%$,  100  U.  8.  267 
<35:  648);  Conn.  Mut,  L.  ln$.  Ob,  y.  8ehatf$r, 
M  U.  K  458  (24r  262). 

Mr,  W.  H.  H.  ]Killer,  Ati^Oen,.  for  de- 
fendant in  error. 

Mr,  JuMtiee  Brewer  dellYered  the  opinion 
of  the  court : 

On  November  88,  1886,  the  grand  Jury  of 
the  First  Judicial  District  Court  of  Utah 
found  an  indictment  for  polygamy  against 
the  plaintiff  in  error,  charging  him  with 
liavinc  married  one  Kate  Smith  on  the  14th 
dnj  of  August,  1884.  when  his  lawful  wife. 
Sarah  Ann  Williams,  was  still  living  and 
undivoroed.  Upon  trial  before  a  Jury  a  Yer- 
<lict  of  guilty  waa  returned,  and  he  was  sen- 
tenced  to  imprisonment  for  a  term  of  five 
Tears  and  to  pay  a  fine  of  five  hundred  dol- 
lars. Such  sentence,  on  appeal .  was  affirmed 
by  the  Supreme  Court  of  the  Territory,  and 
la  now  brought  to  this  court  for  reuiew. 

A  preliminary  question  is  presented  by  the 
Attorney-General.  It  ia  urged  that  there 
waa  no  proper  bill  of  exoeptiona  aa  to  the 
proceedings  in  the  trial  court,  and  therefore 
nothing  is  presented  which  this  court  can 
fVYiew.  But  we  are  review iog  the  Judgment 
of  the  Supreme  Court  of  the  Territory ;  sjid 
the  role  in  this  court  ia  not  to  consider  quea- 
tiona  other  than  those  of  Jurisdiction,  wliich 
were  not  presented  to  the  court  whose  Judg- 
ment we  are  asked  to  examine.  Clark  v. 
FndoriekM,  106  U.  S.  4  [26 :  9881.  Beyond 
the  fact  that  the  proceedings  of  the  trial 
court  were  examined  and  considered  by  the 
Supreme  Court  of  the  Territory,  and  are. 
thmfofe,  presumably  reviewable  by  thia 
courts  b  this  matter,  noticed  by  thia  court 
in  the  case  of  Bopt  v.  Itak,  114  U.  8.  488 
[29:  188].  that  a  large  liberty  of  review  is 
given  by  the  statutes  of  Utah  to  the  Supreme 
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Court  of  the  Territory,  even  In  the  absence 
of  a  formal  bill  of  exceptiona.  See  also 
Stnnsfellow  v.  Cain,  99  U.  8.  610  [25 :  421] ; 
0*BtSUy  V.  CampbeU,  116  U.  8.  418  [29 :  669]. 
But  ft  is  unnecessary  to  rest  upon  this  rec- 
oniition  bv  the  Supreme  Court  of  the  Ter- 
ritory, or  tne  presumptions  arising  therefrom. 
The  record  shows  the  pleadinga,  proceedings 
and  exceotions  to  the  charge  of  the  trial 

iudge,  all  certified  properly  by  T.  A.  Per- 
ins,  the  clerk  of  tne  trial  court  At  the 
close  of  his  certificate,  which  is  of  date  Jan- 
uary 20.  1887.  is  this  sUtement:  *'And  I 
further  certify  that  a  copy  of  defendant's  bill 
of  exceptions  in  said  cause  is  not  made  part 
hereof  because  said  bill  of  exceptions  is  in 
the  possession  of  defendant's  counsel,  at  the 
City  of  Salt  Lake,  and  because  I  am  In- 
formed by  said  counsel  that  it  has  been  stip- 
ulated by  and  between  themselves  and  the 
United  States  district  attorney  for  Utah  Ter- 
ritory that  the  original  thereof  in  place  of 
such  copy  should  be  used  in  the  supreme 
court  upon  this  appeal."  The  bill  of  excep- 
tions referred  to  by  him  in  this  statment  Is 
signed  by  the  trial  Judge  and  thus  indorsed  : 
''No.  984.  First  Dist  Court,  Utah.  The 
United  Sutes  r.  William  E.  BasseU.  Poly- 
gamy. Bill  of  exceptions.  Filed  Jan  v 
10th.  1887.  T.  A.  Perkins,  aerk,-*  and  also 
by  the  clerk  of  the  Supreme  Court  of  the 
Territory  as  -Filed  Feb'y  2nd.  1887, »  the 
date  of  the  filing  of  the  transcript  of  the 
proceedings  of  the  trial  court.  The  import 
of  all  this  is  that  the  bill  of  exceptions  signed 
by  the  trial  Judge  was  filed  in  the  trial  court ; 
and  that,  for  the  ptirposea  of  economy,  time 
and  convenience,  such  original  bill,  together 
with  the  record  of  the  proceedinga,  waa 
brought  to  and  filed  in  the  supreme  court 
after  having  been  filed  in  the  trial  court 
It  needs  but  this  suggestion,  that  if  a  copy 
is  good  the  original  Is  equally  good.  The 
identification  of  such  bill  of  exceptions  ia 
perfect,  vouched  by  the  aignaturea  of  the 
trial  Judffe.  the  clerk  of  the  district  court 
and  the  clerk  of  the  supreme  court.  To  ig- 
nore such  authentication  would  place  this 
court  in  the  attitude  of  resting  on  a  mere 
technicality  to  avoid  an  inquiry  into  the 
^bstantial  rights  of  a  party,  as  cooaidered 
and  determincn  by  both  the  trial  court  and 
the  Supreme  Couii  of  the  Territory.  In  the 
absence  of  a  statute  or  special  rule  of  law 
compelling  such  a  practice,  we  decline  to 
adopt  it. 

Passing  from  this  question  of  practice  to  the 
merits,  tne  principal  question,  and  the  only 
one  we  deem  necessary  to  consider,  is  this : 
The  wife  of  the  defendant  waa  called  as  a  wit- 
nesa  for  the  prosecution,  and  permitted  to  tes- 
tify aa  to  confessions  made  by  him  toi  her  in 
respect  to  the  crime  charged,  and  her  testi- 
mony waa  the  only  direct  evidence  a«ainat 
him.  This  testimony  was  admitted  uncbr  the 
first  paragraph  of  section  1156  of  the  Code  of 
Civil  Procedure,  enacted  in  1884.  section 
8878  of  the  Compiled  Uws  of  Utah  1888. 
which  reads:  "A  husband  cannot  be  exam- 
ined for  or  against  hia  wife,  without  her 
consent,  nor  a  wife  for  or  against  her  hus- 
band, without  hia  consent ;  nor  can  either, 
during  the  marriage  or  afterwards,  be,  with- 
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out  the  conBent  of  the  other,  examlDed  as  to 
any  communication  made  by  one  to  the  other 
diuring  the  marriage;  but  this  exception 
does  not  apply  to  a  civil  action  or  proceed- 
ing by  one  against  the  other,  nor  to  a  crim- 
inal  action  or  proceeding  for  a  crime  com- 
mitted by  one  against  the  other. "  And  the 
contention  is,  that  polygamy  is  within  the 
language  of  that  paragraph  a  crime  com- 
mitted by  the  husbana  against  the  wife. 
We  think  this  ruling  erroneous.  A  technical 
argument  against  it  is  this :  The  section  is 
found  in  tte  Oode  of  Ciyil  Procedure,  and 
its  provisions  should  not  be  held  to  determine 
the  competency  of  witnesses  in  criminal  cases, 
especially  when  there  is  a  Code  of  Criminal 
Procedure,  which  contains  sections  prescrib- 
ing the  conditions  of  competency.  Section 
421  of  the  Code  of  Criminal  Procedure,  sec- 
tion 6197  of  the  Compiled  Laws  1888,  is  as 
follows :  ** Except  with  the  consent  of  both, 
or  in  cases  of  criminal  violence  upon  one 
by  the  other,  neither  husband  nor  wife  are 
competent  witnesses  for  or  against  each 
other,  in  a  criminal  action  or  proceeding  to 
which  one  or  both  are  parties."  Clearly 
under  that  section  the  wife  was  not  a  com- 
petent witness.  It  is  true  that  the  Code  of 
Criminal  Procedure  was  enacted  in  1878, 
and  the  Code  of  Civil  Procedure  in  1884,  so 
that  the  latter  is  the  last  expression  of  the 
legislative  will;  but  a  not  unreasonable 
construction  is,  that  the  last  clause  of  this 
paragraph  was  inserted  simply  to  prevent 
the  rule  stated  in  tiie  first  clause  from  being 
held  to  apply  to  the  cases  stated  in  the  last, 
leavinff  tne  rule  control  lins;  in  criminal  cases 
to  be  determined  by  tiie  already  enacted  sec- 
tion in  the  Code  of  Criminal  Procedure. 
This  construction  finds  support  in  the  fact 
that  the  same  Legislature  which  enacted  the 
Code  of  Civil  Procedure  passed  an  Act  amend- 
ing various  sections  in  tne  Code  of  Criminal 
Procedure,  among  them  the  section  follow- 
ing section  421,  quoted  above,  and  did  not  in 
terms  amend  such  section  (Laws  of  Utah 
1884,  chap.  48,  p.  119) ,  and  in  the  further  fact 
that  the  same  Legislature  passed  an  Act  for 
criminal  procedure  in  Justices'  courts,  and  in 
that  presmbed  the  same  rule  of  competency, 
and  in  the  same  language,  as  is  found  in  sec- 
tion 421  (Laws  of  Utah  1884,  chap.  54,  sec. 
100,  p.  168).  It  can  hardly  be  believed  that 
the  Legislature  would  establish  one  rule  of 
competency  for  a  trial  in  a  Justice's  court,  and 
a  different  rule  for  a  trial  of  the  same  of- 
fense on  an  appeal  to  the  district  court. 
And  there  are  many  offenses  of  whldi  Jus- 
tices' courts  have  Jurisdiction,  which  are 
likely  polygamy  in  their  social  inunorality 
and  tbeir  wrong  to  the  wife. 

But  we  do  not  rest  our  conclusion  on  this 
technical  argument  If  there  were  but  a 
single  section  in  force,  and  that  the  one 
found  in  the  Code  of  (jivil  Procedure,  we 
should  hold  the  testimony  of  the  wife  in- 
competent We  agree  with  the  Supreme 
Court  of  California,  when,  in  speaking  of 
their  Codes,  which  in  respect  to  these  sec- 
tions are  identical  with  those  of  Utah,  it 
savs,  in  Fit$pt4  v.  Langtrm,  64  Cal.  269,  "we 
think  upon  a  fair  construction  both  mean 
ihe  same  thing,  although  Uie  Penal  Code  is 
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ffuage  declaring  the  legislative  will  should 
Ee  so  clear  as  to  prevent  doubt  as  to  its  in- 
tent and  limit.  When  a  code  is  adopted, 
the  understanding  is  that  sudi  code  is  a  dec- 
laration of  established  law,  rather  than  an 
enactment  of  new  and  different  rules.  This 
is  the  idea  of  a  oode,  except  as  to  matters  of 
procedure  and  Jurisdiction,  whidi  often  ig- 
nore the  past,  and  require  affirmative  descrip- 
tion. 
We  conclude,  therefora,  that  the  SM^tlon 
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more  explicit  than  the  other.  On  this,  as 
on  nearly  everv  other  subject  to  whidi  the 
Codes  relate,  they  are  simply  declaratory  of 
what  the  law  would  be  if^  there  were  no 
Codes."  See  also  Beople  v.  MtUUnM.  88  Cal. 
188.  Ji 

It  was  a  well-known^rule  of  the  common 
law  that  neither  husband  nor  wife  was  a  [ 
competent  witness  in  a  criminal  action 
asainst  the  other,  except  in  cases  of  personal 
violence,  the  one  upon  the  other,  in  which 
the  necessities  of  Justice  compelled  a  relaxa- 
tion of  the  rule.  We  are  aware  that  lan- 
.ge  similar  to  this  has  been  presented  to 

e  Supreme  Courts  of  several  States  for 
consideration.  Some,  as  in  Iowa  and  Ne- 
braska, hold  that  a  new  rule  is  thereby  es- 
tablished, and  that  the  wife  is  a  competent 
witness  against  her  husband  in  a  criminal 
prosecution  for  bigamv  or  adultery,  on  the 
ground  that  those  are  crimes  specially  against 
her.  8UUe  v.  8loan,  66  Iowa,  217 ;  Lord  v. 
State,  17  Keb.  626.  While  others,  as  in 
Minnesota  and  Texas,  hold  that  by  these 
words  no  departure  from  the  common -law 
rule  is  intended.  State  v.  Amutrana,  4  Minn. 
886;  Compton  v.  State,  18  Tex.  App.  274; 
Overton  v.  State,  48  Tex.  616.  This  precise 
question  has  never  been  before  this  court, 
but  the  common-law  rule  has  been  noticed 
and  commended,  in  Stein  v.  Buwman,  88  U. 
S.  18  Pet  209,  222  [10:  129,  186],  in  which 
Mr.  Jitstiee  McLean  used  this  language :  *^  It 
is,  however,  admitted  in  all  the  cases  that 
the  wife  is  not  competent,  except  in  cases  of 
violence  upon  her  person,  directly  to  crim- 
inate her  husband,  or  to  disclose  that  which 
she  has  learned  from  him  in  their  confiden- 
tial intercourse.*'  "This  rule  is  founded 
upon  the  deepest  and  soundest  principles  of 
our  nature,  principles  which  nave  grown 
out  of  those  domestic  relations  that  consti- 
tute the  basis  of  civil  society,  and  which 
are  essential  to  the  enjovment  of  that  confi- 
dence which  should  suosist  between  those 
who  are  connected  by  the  nearest  and  dearest 
relations  of  life.  To  break  down  or  impair 
the  great  principles  which  protect  the  sanc- 
tities of  husband  and  wife,  would  be  to  de- 
stroy the  best  solace  of  human  existence.* 
We  do  not  4oubt  the  power  of  the  Legisla- 
ture to  chanffe  this  ancient  and  weirsup- 
ported  rule ;  out  an  intention  to  make  such  a 
change  should  not  lightly  be  imputed.  It 
cannot  be  assumed  that  it  is  indifferent  to 
sacred  things,  or  that  it  means  to  lower  the 
holy  relations  of  husband  and  wife  to  the 
material  plane  of  simple  oontract  So,  be- 
fore any  departure  from  the  rule  aflirmed 
through  the  ases  of  the  common  law—*  rule 
having  its  solid  foundation  in  the  best  in-  [stfi 
terests  of  society— can  be  adjudged,  the  laa 
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quoted  from  tie  Coda  of  OiTil  Procedure,  if 
ttoplicabla  to  a  criminal  caaa,  aboald  not  ba 
aalodgad  aa  working  a  dapartora  from  tha 
old  and  eatabliabad  mla,  tmleaa  ita  lanfuafa 
imperatiTeJy  damanda  aach  oon^mction. 
Doaa  itr  TlM  claoaa  in  tha  Oiril  Coda  ia 
nagatifa,  and  daclaraa  that  tha  axcaption  of 
tha  incompatan^  of  wifa  or  hnaband  aa  a 
witneai  acainat  ma  othar  doaa  not  apply  to 
a  criminal  action  or  prooaading  for  a  drima 
ooaunittad  bj   ooa  againat  the   othar.    Ia 


polygamy  aooh  a  orima  againat  tha  wifaf 
That  it  la  no  wrong  upon  bar  paraoo  ia  ooii* 
ceded ;  and  tha  common-law  adaption  to  tha 
ailenoa  apon  tha  lipa  of  huabana  and  wif^ 
waa  only  broken,  aa  wa  have  nodcad.  In 
oaaea  of  aaaault  of  ooa  upon  tha  othar.  That 
it  ia  hnmiliation  and  oatraga  to  bar  la  ari- 
dent.  If  that  ia  tha  teat,  what  limit  la  im- 
poaadr  la  tha  wife  not  hnmili^ad,  la  not 
bar  reapact  and  love  for  bar  hnaband  oat- 
raged  and  betrayed,  whan  ha  forgata  hia  in- 
tegrity aa  a  man  and  riolataa  any  human  or 
divine  enactment?  Ia  aha  laaa  aenaitire,  la 
aba  laaa  humiliated,  when  he  oommita  mur- 
der, or  robbery,  or  forgery,  than  when  he 
oommita  polynmy  or  adultery f  A  true 
wife  feela  Eeenly  anr  wrong  of  her  huaband. 
and  her  loyalty  and  rererenoe  are  wounded 
and  httmillated  br  lucb  conduct  But  the 
queatioQ  preaented  Vy  thia  Statute  is  not  how 
much  aha  feela  or  suffera^  but  whether  the 
crime  la  one  againat  bar.  Polygamy  and 
adultery  may  be  Crimea  which  fnyolTe  dia- 
loyalty  to  the  marital  relation,  but  they  are 
rather  Crimea  againat  audi  relation  than 
againat  the  wife ;  and.  aa  tha  Statute  speaka 
of  Crimea  aninat  her.  it  ia  aimply  an  afflrma- 
tioo  of  the  old,  familiar  and  lun  oommon*law 
rule.  We  oonclude,  therefoia,  that  under 
thia  Statute  the  wife  waa  an  Inoompetent 
witaeaa  aa  againat  her  huaband. 

Other  queatiooa  in  tha  record  need  not  be 
eonsidered.  aa  they  will  probably  not  arlaa 
on  a  new  trial. 

J%»  jwdgmeyU  ^  Oa  BnprmM  Oomi  ^  Oa 
fWtitofy  ff^  Viak  i$  rm$r$td^  mmi  ikt  aaaf  f«- 
aiawrfirf,  wUk  iminuHcni  l#  aniir  •  mmt  iHsL 
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Pr  ERROR  to  the  Ctrooit  Court  of  the  United 
Sutea  for  the  Northern  DIatriot  of  Florida, 
to  rariew  a  Judgment  for  plaintiff  in  an  action 
for  damagaa  for  entering  upon  plalntiff'a  landa 
and  cutting  down  and  remoTing  and  conyarting 
traaa  and  loga.    4/limmL 

Statement  by  ».  JiuUm  fWlds 
Thia  caaa  cornea  before  the  court  on  a  writ 
of  error,  undar  the  Act  of  February  8B, 
1888  (95  Stat  chap.  886,  p.  688),  to  rariew 
the  deciaion  of  the  circuit  court,  upon  the 
queation  of  ita  luriadiction.  That  Act  pro- 
Tidaa  that^  in  all  caaea  where  a  final  judg* 
ment  or  decree  shall  be  rendered  in  a  circuit 
court  of  tha  United  SUtea,  inrolying  the 
queation  of  ita  luriadiction.  the  party  againat 
whom  tha  ludcmant  or  decree  ia  rendered 
ahall  ba  antftlaa  to  an  appeal  to  the  Supreme 
Court  of  the  United  SUtea,  or  to  a  writ  of 
error  from  it,  to  reriew  aiush  Judgment  or 
decree,  without  reference  to  ita  amount,  ex- 
cept that,  where  that  doaa  not  exoeed  the 
aum  of  flTe  thooaand  dollara,  the  reriew 
ahall  be  limited  to  the  queation  of  Juriadic- 
tion. 

The  plaintiff  la  a  dtiien  of  New  York, 
and  the  action  la  brought  by  him  in  hIa  own 
right,  and  aa  aaaignee  of  John  K.  Rumell, 
acainat  the  defenoanta,  who  are  dtiiena  of 
Florida,  to  recorer  aa  damagea  aiz  thouaand 
dollara,  the  alleged  Talua  m  three  thouaand 
treaa  and  pine  loga  cut  down  by  the  defend- 
anta  upon  tha  landa  of  tha  plaintiff  and  tha 
aaid  Ruaaell  in  the  yean  18W,  1886  and  1887, 
and  carried  away  and  cooTerted  to  their  uaa. 
The  declaration,  after  aetting  forth  the  entry 
br  the  defendanta  upon  the  landa  of  tha 
plaintiff  and  Ruaaell,  the  cutting  down  of 
the  treea  and  their  ramoTal  and  oonTeraioo, 
allegaa  that  afterwaida,  in  Koretrber,  1887. 
Ruaaell,  for  a  raluable  oooaidaratioo,  aold 
and  aasinad  to  tha  plaintiff  all  hia  richt, 
title  ana  interaat  in  tha  pine  treea  and  Toga 
thua  cut  down,  removed  and  conTerted,  and 
in  the  claim  and  demand  againat  tha  defend* 
anta,  and  that  they  raf  uaad  to  pay  the  plain- 
tiff tha  Talua  of  the  treea  and  timber,  thou^ 
payment  waa  often  demanded.  The  declam- 
tion  oontaina  four  counta,  but  they  all  pro- 
ceed for  tha  aama  treapaaa  and  conTernon. 
the  facta  being  atated  with  acme  additional 

Ckrticulara  in  me  different  counta,  not  afltet- 
£  tiie  queation  preaented. 

To  the  declaration  the  detodanta  damurrad 
on  acTeral  grounda,  all  of  whl^  are  embraced 
in  thia:  that  It  appeared  by  tha  declaration 
that  the  grieranoaa  oomplalnad  el  were  on 
landa  at  the  timejointly  owned  by  the 
plaintiff  and  John  E.  RuaaaU,  and  that  tha 
right  of  action  waa,  tbarafora,  not  tba  aubjeot 
o«  aaaignmani. 

The  demurrer  waa  orerrulad ;  the  defend* 
anta  tharaupon  pleaded,  and  iaaoa  waa  Joined. 
They  than  mored  the  court  to  diamlaa  tba 
action  upon  the  alleged  ground  that  It  ^ 
ahown  tij  the  declaration  that  H  had 
Joriadletfon  tharaof     Thia 
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•aied,  and  the  plaintiff  obtained  a  verdict 
for  eleven  hundred  dollars.  A  motion  to 
arrest  the  Judgment  on  a  similar  ground  was 
(made  and  overruled.  Judgment  upon  the 
verdict  was  thereupon  entered,  to  review 
which  the  case  is  brought  to  this  court. 

Mr,  James  Lowndes*  for  plaintiffs  in 
^rror: 

The  circuit  court  has  not  Jurisdiction  of  a 
•suit  or  a  claim  like  this,  by  an  assignee,  unless 
his  assignor  could  have  brought  suit  upon  it. 

Act  of  March  8, 1887:  Van  Bokkelen  v.  Cook, 
^  Sawy.  587:  Bieh  v.  Key$er,  54  Pa.  86;  Bush- 
neU  v.  Kennedy,  76  U.  8.  9  Wall.  887(10: 786); 
Bank  of  United  8tate$  v.  Hanten  Bank,  22  U. 
8.  9  Wheat  904(6:  244);  Oorbin  v.  Black  Hawk 
Covnty,  105  D.  8.  659  (26:  1186);  Shoecraft  v. 
Blojtham,  124  U.  8.  730  (81:  574);  Biman»  v. 
TpHlanti  Paper  Co,  88  Fed.  Rep.  19. 

The  burthen  is  unon  the  plaintiff  in  a  suit  In 
«  circuit  court  of  snowing  the  necessary  Juris- 
dictional facts.  They  must  appear  affirmative- 
ly on  the  record.  This  Is  so  as  regards  the  dti- 
xenship  of  an  assignor. 

Meteaffy.  Watertaum,  128  0.  8.  586  (82:  548); 
Brock  T.  Iforthweetern  Fuel  Co.  180  U.  8.  841 
<82:  905);  Morris  v.  Qilmer,  129  U.  8.  815  (82: 

m». 

Mr,  tL  Biabee*  for  defendant  in  error: 

In  actiODs  of  trover  and  trespass  one  tenant 
4n  commoD  may  maintain  a  suit. 

Freeman,  Co-tenancy  (2d  ed.)  S  858;  Zabrie- 
Jtie  V.  Smith,  18  N.  Y.  887;  Sftamburg  v.  Moore- 
head,  4  Brewst.  92;  Bootner  v.  Boobier,  89  Me. 
409;  HovDOfd  v.  Snelling,  28  Ga.  478;  Duff  v. 
Bindley,  16  Fed.  Rep.  178. 

A  tenant  in  common,  who  is  a  citizen  of  an- 
•other  8tate,  may  sue  in  the  circuit  court  for  his 
portion,  although  his  co-tenants  who  are  citizens 
of  the  State  where  the  lands  are  cannot  main- 
tain such  a  suit. 

Browne  v.  Browne,  1  Wash.  0.  0.  420. 

The  words  "other  chose  in  action,"  In  sec. 
<(29,  Rev.  Stat.,  embrace  the  rights  a  contract 
or  instrument  confer  which  are  capable  of 
•enforcement  by  suit 

Shoeentft  v.  Bloxham,  124  U.  a  780-785  (81: 
•574,  576);  Qyrbin  v.  Black  Hawk  County,  105 
U.  a  659,  666,  667  (26:  1186.  1189);  DeiSder  v. 
Dodge.  57  U.  8.  16  How.  622-681  a4:  1084. 
1088). 

A  suit  by  an  assignee  of  a  claim  for  damages 
for  a  tort  to  property,  or  to  recover  personal 
property  or  its  value,  is  not  within  the  Statute. 

Barmy  ▼.  Qlobe  Bank,  5  Blatchf.  107.  114, 
115:  Van  Bokkelen  t.  Cook,  5  Sawy.  587-591; 
McNieM  t.  Phelpe,  16  Fed.  Rep.  8;  Deehlerv. 
Dodoe,  fS7  U.  8.  kTHow.  622(14: 1084);  Buehne'l 
y.  Kennedy,  76  €.  8.  9  Wall  887,  891  (19:  786, 
788). 

Mr,  Juitiee  Field  delivered  the  opinion 
of  the  court : 

The  record  U  silent  as  to  the  citizenship 
of  Russell,  who  aasiened  his  interest  to  the 
plaintiff,  and  the  defendants  below,  the 
plaintiff^  in  error  here,  contend  that  the  cir- 
cuit court  was  therefore  excluded  by  the  Act 
ol  March  8,  1887,  from  lurisdiction  of  the 
ectioii,  it  not  appearing  tnat  be  could  have 
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prosecuted  in  the  circuit  court  a  suit  upon 
the  claim.  That  Act,  after  declaring  in  its 
first  section  that  certain  suits  shall  not  be 
brought  in  the  circuit  or  district  courts, 
adds:  ^Nor  shall  any  circuit  or  district 
court  have  cognizance  of  any  suit,  except 
upon  foreign  bills  of  exchange,  lo  recover 
the  contents  of  any  promissory  note  or  other 
chose  in  action,  in  favor  of  any  assignee,  or 
of  any  subsequent  holder,  if  such  instrument 
be  payable  to  bearer  and  be  not  made  by  any 
corporation,  unless  such  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  said 
contents  if  no  assignment  or  transfer  had 
been  made."    24  Stat.  chap.  878,  p.  553. 

This  Act,  as  appears  on  its  face,  does  not 
embrace,  within  its  exceptions  to  the  juris- 
diction of  those  courts,  suits  by  an  assignee 
upon  claims  like  the  demand  in  controversy. 
Tne  exceptions,  aside  from  suits  on  foreign 
bills  of  exchange,  are  limited  to  suits  on 
promissory  notes  and  other  chpees  in  action, 
where  the  demand  sought  to  be  enforced  is 
represented  by  an  instrument  in  writing, 
payable  to  bearer,  and  not  made  by  a  corpo- 
ration, the  words  following  the  designation 
of  choses  in  action  indicating  the  manner 
in  which  thej  are  to  be  shown.  They  must 
be  such  as  arise  upon  contracts  of  the  orig- 
inal parties,  and  not  founded,  like  the  one 
in  controversy,  upon  a  trespass  to  property. 

The  constructipn  given  by  this  court  in 
Deshler  v.  Dodge,  57  U.  8.  16  How.  622  [14 : 
1084],  to  the  clause  in  the  eleventh  section 
of  the  Judiciarv  Act,  which  denied  to  any 
circuit  or  district  court  **  cognizance  of  any 
suit  to  recover  the  contents  oi  any  promissory 
note  or  other  chose  in  action,  in  favor  of  an 
assignee,  unless  a  suit  might  have  been  pros- 
ecuted in  such  court  to  recover  the  said 
contents  if  no  assignment  had  been  madcL 
except  in  cases  of  foreign  bills  of  exchange,* 
is  in  harmony  with  the  construction  we  give 
to  the  Act  of  1887.  It  was  there  held  that 
the  exception  by  that  section  of  the  jurisdic- 
tion of  those  courts  of  suits  by  an  assignee 
did  not  extend  to  a  suit  on  a  chose  of  action 
to  recover  possession  of  a  specific  chattel  or 
damages  for  its  wrongful  caption  or  deten- 
tion, although  the  assignee  could  not  himself 
sue  in  that  court  And  in  the  subsequent 
case  of  BushneU  v.  Kennedy,  76  U.  8.  9  Wall. 
887  [19 :  7861,  it  was  said  that  the  exceptions 
to  the  Jurisaiction  applied  only  to  rights  of 
action  founded  on  contracts  which  contained 
within  themselves  some  promise  or  duty  to 
be  performed,  and  dot  to  mere  naked  rights 
of  action  founded  on  some  wrongful  act  or 
some  neglect  of  duty  to  which  ue  law  at- 
taches damages. 

The  Judgment  below  being  under  five 
thousand  dollars,  no  other  question  than  that 
of  jurisdiction  can  be  reviewed  by  this  court. 
The  validity  of  the  transfer  of  RusselTs  in- 
terest in  tM  timber  removed  and  converted 
to  the  defendants'  use,  and  the  effect  of  such 
transfer  upon  the  amount  of  the  plaintiff's 
reco venr,  are  matters  touching  the  merits  of 
the  action,  and  are  not  open  to  consideratioa 
here. 

Judgment  c^^trsudL 
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to  the  land,  by  reason    of  plaintiff's  prior 
right  in  the  premises,    and  prayed  that   its 
own  equitable  title  be  quieted  and  protected, 
and  the  defendant  be    enjoined  from  aettitiK 
up  any  claim  whatever    to  the  land,  and  for 
other  and  further  relief,  etc.     The  defendant 
answered,  denying  all   the  materia)  alleM- 
tions  of  the  bill,  and    the  plaintiff  filed  a 
replication.     The  case   was  tried  »Poii    » 
agreed  statement  of  facts,  and  on  the  3d   of 
March,  1886,  the  circuit  court  announced  its 
decision  and  opinion   ih  writing,   pursuant 
to  which  it  ordered  that  the  bill  be  dismissed 


Under  the  Act  of  18BT,  granthiff  lands  to  the    ^  „uxv,«  .«  v^^^.w-  «.-««  --w . 

Territory  of  Minnesota  to  aid  In  the  oonBtruotlon   ^^  complainant's  cost.     The  opinion  is  re- 
of  railroads,  lands  which  at  the  date  of  said  Act   pQ^ed  in  26  Fed.  Rep.  569.     On  the  4th  of 

°*®'  "*^  March.  1886,  a  final  decree  was  entered,  dis- 
missing the  bill  of  complaint  and  an  appeal 
to  this  court  was  taken  and  allowed. 


were  in  said  Territory  and  of  the  character  and 
witliln  tbe  limits  prescribed  by  tbe  Act,  were 
snnted  by  said  Act,  although  they  lie  outside  of 
tbe  limits  of  the  afterward  created  State  of  Min- 
nesota and  in  the  State  of  North  Dakota. 
S.     j^  territorial  corporation,  under  conffressional 
autlkority.  may  construct  a  railroad  in  such  Terri- 
tory and  obtain  its  full  quota  of  lands,  even 
thougti  a  part  of  the  territory  embracinff  the 
frranted  lands  sboold  afterwards  become  a  State. 
^     RaJlroad  grantB  \>y  Congress  of  lands  are  firranta 
in  3:>rasenti,  and  take  effect  upon  tbe  sections  of 
tbe  land  when  tbe  road  is  definitely  located,  by 
relsLtion,  as  of  tbe  date  of  the  grant. 
<     ^^^'lieie  a  statute  Is  dear  and  free  from  all  am- 
bleruity,  the  letter  of  it  is  not  to  be  disregarded  in 
fi&^vor  of  a  mere  presumption  as  to  what  is  the 
policy  of  the  govc»mment,  even  though  it  may  be 
tb^  eettled  praotloe  of  the  department. 
^     Z^^LUds  in  the  poonfusion  of  the  Indians  when  the 
'A.c'fc  of  \W!  was  passed,  and  which  were  included 
An    t;he  lands  intended  to  be  granted  by  said  Act, 
■  I>a&6ed  to  the  State  for  tbe  benefit  of  tbe  railroad 
'vr  ta  en  it  was  definitely  located,  and  the  Indian  title 
®^c*^nB:ulBhod. 

[No.  26.] 
Ar^-t^^^i  Not.  €,  1890.      Deoided  Ike.  Hf,  1890. 

\  **I*:EAL  from  a  decree  of  the  Circuit  Court 
v^  o^  ibe  United  Sutes  for  the  District  of 
j***^  Kw^^ota,  dismissing  a  suit  in  equity  brought 
r^  ._^-lx«  St.  Paul,  Minneapolis  and  Manitoba 
itaii',^^  ^Qjnpany.  a  Minnesota  corporation^ 
«K«a  i:a  ^^  Kansom  Phelps,  to  quiet  the  title  to  lano 
^  4?^<ililand  County,  North  Dakota.    Bewned, 

facts  are  stated  in  the  opinion. 

S.  U.  Pinney  for  appellant 
jrs.  Jajnea  McNaufi^ht»  A.  H.  Oar- 

and  H«  J.  ^ay  for  appellee. 
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Justice  Lamar  delivered  the  opinion 
r»^*Ji^  court : 
Q^  '■'  *=a  i  B  was  a  suit  In  equity  brought  by  the 
^'       X^aul,  Minneapolis  and  Manitoba  Rail- 
^^y        Company,    a    Minnesota    corporation, 
-.  J\^*  ^:xst  Ransom  Phelps,  to  quiet  the  title  to 
>i*^V4"ti  80  acres  of  land  in  Richland  County, 
^]^*^Xi  Dakota,  particularly  described  as  the 
^^•-    Icialf  of  the  southeast  quarter  of  section 
\^»    township  182,  range  48,  alleged  to  be- 
O;'^^    to  the  plaintiff,  and  which  was  claimed 
^y  ^»^e  defendant. 

bill  was  filed  April  29,  1884,  and  set 
at  great  le^orth  the  yarious  steps  by 
the  plaintifr**derived  its  claim  of  title, 
'  that  the  defendant  had  no  valid  title 

l^om.— Af  totatid  aro/hiMton»XbrwiaM^  see  note  to 
^az&«^Pac.B.Oo.  ^  "^higon,  T.  &  8.  F.  E.  Co.  28: 


^«7    U,8. 


The  material  facts  in  the  case  are.  briefly, 
as  follows :    The  plaintiff   claims  the  Iwid 
in  dispute  as  the  present  ^?eflcia^  under 
the  Acts  of  Congress  approved  l^rch  8,  1^7 
(11  Stat.  195),  and  March  8,  18B5  (18  Stat. 
526).  making  a  grant  of  lands  to  the  Tern-       [5SO) 
tory  of  Minnesota,  to  aid  in  the  construction 
of  railroads.     The  provisions  of   the  Act  of 
1857  material  to  this  iBsue  are  as  follows : 

"Be  it  enacted,"  etc.,     **That  there  be  and 
is  hereby  granted  to  the  Territory  of  Minne- 
sota   for  me  purpose  of    aiding  in  tbe  con- 
struction of   railroads,    from  Stillwater,  by 
way  of  Saint  Paul  and   Saint  Anthony,  to  a 
point  between  the  foot    of  Biff  Stone  Lake 
and  the  mouth  of  Sioux  Wood  River,  with 
a  branch  via  Saint  Cloud  and  Crow  Wing, 
to  the  navigable  waters  of  the  Red  River  of 
the  North,  at  such  point  as  the  Legislature 
of  said  Territory  may  determine  ;    from  St. 
Paul  and  from  Saint  Anthony,  tia  Minneap- 
olis, to  a  convenient  point  of  junction  west 
of  the  Mississippi,  to  the  southern  boundary 
of  the  Territory  in  the  direction  of  tbe  mouth 
of  the  Big  Sioux  River,  with  a  branch,  via 
Faribault,  to  the  north  line  of  the  State  of 
Iowa,  west  of  range  sixteen ;  from  Winona, 
f4a  Saint  Peters,  to  a  point  on  the  Big  Sioux 
River,   south  of  the  forty-fifth   parallel  of 
north  latitude;  also  from  La  Crescent,    via 
Target  Lake,  up  the  valley  of  Root  Ri^er, 
to  a  point  of  junction  with  the    last-men- 
tioned road,  east  of  range  seventeen,  every 
alternate  section  of  land,  designated  by  odd 
numbers,  for  six  sections  in  width  on   each 
aide  of  each  of  said  roads  and  branches  ;  but 
in  case  it  shall  appear  that  the  Unit^  States 
have,  when  the  lines  or  routes  of  said  roads 
and  branches  are  definitely  fixed,  sold   any 
sections,   or  any   parts  thereof,    granted   as 
aforesaid,  or  that  the  right  of   pre-emption 
has  attached  to  the  same,  then  It  shall  be 
lawful  for  any  agent  or  agento,  to  be  ap- 
pointed  by  the  governor  of  said  lerritory  or 
future  State,   to  select,   subject  to  the  ap- 
oroval  of  the  Secretary  of  the  Interior,  from 
the  lands  of  the  United  States  nearest  to  the 
tiers  of   sections  above  specified,   so  much 
land,  in  alternate  sections,  or  parts  of  sec- 
tions, as  shall  be  equal  to  sudi  lands  as  the 
United  States  have  sold,  or  otherwise  appro- 
priated, or  to  which  the  rights  of  pre-emption 
have  attached,    as  aforesaid;    which   lands 
(thus  selected  in  lieu  of  those  sold,  and  to 
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which  DTe-emption  riffhtt  have  attached  as 
aforesaid,  together  with  the  sections  and 
piurts  of  sections  designated  br  odd  numbers 
as  aforesaid,  and  appropriated  as  aforesaid) 
shall  be  held  by  the  Territory  or  future  State 
of  Minnesota  for  the  use  and  purpose  afore- 
said :  IV&Med,  That  the  land  to  be  so  lo- 
cated shall  in  no  case  be  further  than  fifteen 
miles  fh>m  the  lines  of  said  roads  or  branches, 
and  selected  for  and  on  account  of  each  of 
said  roads  or  Inanches.* 

Section  8  provides:  "That  the  said  lands 
hereby  granted  to  the  said  Territory  or  future 
State  shall  be  subject  to  the  future  disposal 
of  the  Legislature  thereof  for  the  purposes 
herein  expressed  and  no  other.* 

Section  4  defines  the  manner  in  which  the 
lands  granted  shall  be  disposed  of  by  the 
Territory  or  future  State. 

The  Act  of  1865  enlarged  the  original  grant 
from  six  to  ten  sections  per  mile  on  each  side 
of  the  road,  and  the  indemnity  limits  from 
fifteen  to  twenty  miles. 

To  carrr  out  the  proYisions  of  the  Grant- 
ing Act,  Uie  Territorial  Legislature  passed 
an  Act  creating  the  Minnesota  and  raciflc 
Railroad  Company,  and  bestowed  upon  It  the 
lands  which  had  been  granted  to  tne  Terri- 
tory ;  and  by  the  same  Act  the  terminus  of 
the  main  line  of  the  road  was  fixed  at  Breck- 
inridge, at  t^e  mouth  of  the  Sioux  Wood 
River,  as  the  point  "between  the  foot  of  Big 
Stone  Lake  and  the  mouth  of  the  Sioux 
Wood  River,*  referred  to  in  the  Act  of  Con- 
gress. 

On  the  6th  of  December,  1867,  the  company 
filed  with  the  conunissioner  of  the  Qeneral 
Land  Office  a  map  showing  the  definite  loca- 
tion of  the  main  line  of  the  road  as  far  west 
as  Breckinridge;  but  as  the  public  surveys 
at  that  time  extended  only  to  the  west  line 
of  ranj^  88— about  half  the  length  of  the 
rood — U  was  not  accepted  as  the  map  of  defi- 
nite location  by  the  land  office  anv  further 
west  thasx  the  surveys  extended.  After  the 
surveys  had  been  completed  as  far  west  as 
Breckinridse,  the  company  filed  another  map 
of  definite  location  for  the  remaining  part  m 
the  road,  which  was,  in  reality,  a  map  of 
the  original  location  made  to  conform  to  the 
public  surveys.  The  exact  date  of  the  filing 
of  this  latter  map  and  Its  acceptance  by  ttte 
Land  Department  doea  not  appear  in  the  rec- 
ord, but  it  was  prior  to  May  25,  1869. 

The  railroad  was  completed  to  Breckin- 
ridge within  the  time  limitsd  by  the  Act  of 
Mami  8,  1866,  mspra.  It  is  conceded  that 
the  tract  in  controversy  is  part  of  an  odd 
section  lyinff  within  six  miles  of  the  line  of 
the  road,  ana  that  the  appellant  has  succeeded 
to  all  Uie  rights  and  privileges  respecting 
the  grant  that  were  originally  conferred  upon 
the  Territory  of  Minnesota  and  by  its  Legis- 
lature conferred  upon  the  Minnesota  and 
Pacific  Railroad  Company. 

The  main  contention  of  the  appellee  Is 
that  this  land,  although  within  six  miles  of 
the  line  of  the  road  as  definitely  located  and 
as  actually  constructed,  and  otherwise  oon- 
forminff  io  the  description  of  the  lands 
mntea  bv  the  Act  of  1867.  was  not  granted 
nv  that  Act,  because  it  lies  outside  of  the 


limits  of  the  present  State  of  Minnesota, 
within  what  is  now  the  State  of  North  Da- 
kota, although  at  the  date  of  the  grant  It  lay 
within  the  limits  of  Minnesota  Territory. 
This  contention  is  based  upon  tiie  following 
theory :  At  the  time  the  grant  of  1867  was 
made  Minnesota  was  a  Territory,  whose 
western  boundary  was  the  Missouri  River. 
Five  days  prior  thereto,  to  wit,  February  26, 
1857,  Congress  passed  an  Enabling  Act  for 
the  proposed  State  (11  Stat.  166),  which  des- 
ignated the  western  boundary  thereof  as 
follows:  "Beginning  at  the  point  in  the 
centre  of  the  main  cmmnel  of  the  Red  River 
of  the  North,  where  the  boundary  line  be- 
tween the  United  States  and  the  British 
possessions  crosses  the  same ;  thence  up  the 
main  channel  of  said  river  to  that  of  the 
Bois  des  Sioux  River;  thence  [upl  the  main 
channel  of  said  river  to  Lake  Travers ;  thence 
up  the  centre  of  said  lake  to  the  southern 
extremity  thereof;  thence  in  a  direct  line  to 
the  head  of  Big  Stone  Lake ;  thence  through 
its  centre  to  its  outlet ;  thence  by  a  due  south 
line  to  the  north  line  of  the  State  of  Iowa." 
Under  this  Enablinff  Act  the  State  of  Minne- 
sota was  organized  and  admitted  into  the 
Union  May  11,  1858.  11  Stat.  285.  It  is 
said  that  it  has  been  the  settled  policy  of  the 
government  to  confine  land  grants  made  in 
aid  of  railroads  wholly  wiwin  a  State  or 
Territory  to  lands  lying  within  the  same 
State  or  Territory,  and  mat,  therefore,  inas- 
much as  the  land  in  this  case  is  outside  of 
the  State  of  Minnesota,  although  within  the 
limits  of  the  Territory  as  it  existed  at  the 
date  of  the  grant,  it  cannot  be  included  in 
the  grant  to  this  branch  of  the  road  lying 
whofly  within  the  State. 

This  was  the  conclusion  reached  bv  the 
circuit  court,  in  view  of  the  ruling  or  the 
Land  Department  and  the  refusal  of  the 
Secretary  of  the  Interior,  in  the  adjustment 
of  the  grant  to  this  branch  of  the  road,  to 
certify  to  the  State  any  lands  lying  beyond 
its  western  boundary  nne,  which  ruling  the 
court  expressed  itself  unwilling  to  reverse 
or  to  Jeopardize  the  rights  and  large  interests 
(including  a  prosperous  village)  that  were 
said  to  have  grown  up  on  the  faith  of  it. 
Against  this  conclusion  there  are  strong,  and, 
in  our  view,  unanswerable,  objections. 

It  was  admitted  that,   acccmiing  to  the 

I»lain  letter  of  the  Statute,  the  grant  would 
nclude  lands  west  of  the  Bois  des  Sioux 
RiT«r,  in  Dakota,  and  that  the  laad  in  con- 
troversy is  within  that  grant  It  is  also 
conceded  that  Congress  has  the  power  to  grant 
to  a  State  lands  in  another  State  or  Territory, 
to  aid  in  the  construction  of  a  railroad 
wholly  within  its  own  limits.  But  it  is 
argued  that  the  positive  and  express  provis- 
ion of  the  law  must  give  way,  and  be  con- 
trolled by  the  presumption  founded  upon  an 
alleged  policy  of  the  government,  that  Con- 
gress, having  in  view  the  probable  organiza- 
tion of  Minnesota  Territory  into  a  State, 
intended  to  restrict  the  grant  In  question  to 
lands  within  the  limits  of  such  future  State. 
We  see  much  in  the  Act  itself  and  in  the 
circumstances  which  attended  Its  enactment 
that  repels  such  presumption.  In  the  first 
place,  what  is  called  the  uniform  and  settled 
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policy  of  the  gOTemment  to  oonflne  land 
g^ajA,  In  the  manner  described,  as  far  as  it 
exists,  was  established  bj  the  express  pro- 
Tisions  of  statutory  enactments,  and  not  by 
any  construction  of  the  Interior  and  Law 
Departments  of  the  gOTemment,  wherein  they 
have* assumed  to  fl^  an  opposition  between 
the  actual  text  of  the  law  and  the  public 
policy  of  the  gOTemment,  making  the  zormer 
yield  to  the  lAter  asexpressiye  oz  the  intent 
of  Congress. 

In  most  if  not  all  of  the  grants  of  land 

made  to  the  yarious  States  m  aid  of  rail- 

\%^     roads  within  their  respectiye  limits,  some 

words  of  limitation  were  used  to  denote  that 

the  grant  was  restricted  to  lands  within  each 

particular  State,  when  such  restriction  was 

Intended.    Thus,  in  the  Act  of   1857  now 

under  consideration,   the  terminus   of   the 

second  line  of  road  provided  for  was  at  "the 

southern  boundur  of  the  Territory,"  and  the 

terminus  of  the  branch  of  that  road  was  at 

the  ** north  line  of  the  State  of  Iowa."    The 

Act  of  June  39.  1854  (10  Stat.  802) ,  which 

was  repealed   August   4,    1854    (Id.    575), 

granted  lands  to  the  Territory  of  Minnesota 

to  aid  in  the  construction  of  certain  railroads, 

one  of  which  was  to  run  from  the  southern 

line  of  the  Territory  via  certain  mentioned 

points  to  the  eastern  line  of  the  Territory. 

The  Act  of  June  8,  1856  (11  Stat.  20),  granted 

lands  to  Wisconsin  in  aid  of  a  railroad  from 

Fond  du  Lac  northerly  to  the  state  line ;  and 

an  Act  of  the  same  date  (Id.    21)  made  a 

grant  of  lands  to  Michigan  in  aid  of  a  load 

to  run  from  Little  Bay  de  Koquet  fda  certoin 

points  to  •* the  Wiaconsin  state  line."    The 

Act  of  March  8.  1888  (12  Stat.  772),  granted 

lands  to  Kansas  in  aid  of  a  railroad  to  run 

from  Leayenworth  ^ia  certain  other  points  to 

the  "southern  line  of  the  State;"  and  also 

in  aid  of  a  railroad  to  run  from  Atchison  via 

iopeka  to  the  "western  line  of  the  State." 

*   fiASJ  «'  May  5, 1864  (18  Stat.  64),  granted 

to  the  State  of  Minnesota  to  aid  in  the  con- 

jructlon  of  a  railroad  from  St.  Paul  to  Lake 

?.^Pp"o»  "every  alternate  section  of  public 

V^A  «tc.,  within  Minnesota."'  The  Act  of 

Min^f  •  J^  (?f  .S^*-  ^'  «^^  Iwids  to 
frnS?^**  to  aid  in  the  construction  of  a  road 
Ju^°i. Houston  to  the  "western  boundary  of 
So.  ♦  ^»"  and  for  another  road  from  Hast- 
tS^R?  ?  R?*^°^  ^^  "western  boundary  of 
S?.  °^S!!?-  The  Act  of  July  26,  1866  (14 
^^^889),  granted  lands  to"^  the  Stat^  of 
^**««  to  aid  in  the  construction  of  a  south- 

^i<Sf^<^^<>'i*^«   F»*o»  Pacific  raUroad. 
«ica  '^ng  designated  to  run  from  Port  Riley 


Act  ft#  "^*P?P*.F*^*  hereafter  referred  to ; 

.,    Snd^*  ^^i*'  ^8W  (11  Stat.  9),  granting 

C»»«    ISS^f^  *^S  8^*c  of  Iowa  to  aid  ii  the  con- 

Act  «♦  i  °*  SS^*^  railroads  in  that  State ; 

land?  ♦  "^y  P'  ^®W  il8  Stat.  72),  granting 

"«^  to  the  State  of  Iowa  to  aid  in  the  con- 

of  j«f  2*i.cf  a  railroad  in  that  State ;  and  Act 

He  laiX  ^»  ^^2  (12  Stot.  508).  donating  pub- 

whicK  ^  *®  ^^  •eyeral  States  and  Territories 

of  ai^^****/  P'O^ide  colleges  for  the  benefit 

Twi^?^*^  and  the  mechanic  arU. 
the  ^^    Statutes  are  all   in  harmony  with 
Ijl^y.      "action  which  we  think  should  be 


put  upon  the  Act  under  consideration.    In 
almost  the  same  language  in  which  those 
Statutes  grant  lands  to  States,  this  Act  pro- 
yides  "that  there  be  and  is  hereby  granted  to 
the  Territory  of  Minnesota,  for  the  purpose 
of  aiding  in  the  construction  of  railroads," 
and  then  proceeds,  in  words  no  less  express 
and  precise  than  the  words  of  the  Statutes 
aboye  cited,  to  deflna  the  lines  of  the  differ- 
ent roads  and   branches,   to  designate  the 
points  of  their  termini,  and  to  declare  the 
terms,  extent,  location  and  limitations  of  the 
grants,  all  within  the  limits  of  the  Terri- 
tory.   Not  a  word  in  any  section  or  proyis- 
ion   of  the   Act  indicates  an  intention   of 
Congress  to  oonflne  the  grant  within  the 
limits  of  the  contemplated  State.    The  words 
of  the  grant  are :    "  £yery  alternate  section 
of  land  designated  by  oad  numbers  for  six 
[ten]  sections  in  width  on  each  side  of  each 
of  said  roads  and  branches."    Each  of  what 
roads  and  branches?    Such  as  are  by  the  ex- 
press terms  of  the  Act  confined  within  the 
proposed  boundaries  of  the  future  State  ?   The 
question  is  answered  by  the  Act  itself.    It 

eroyides  for  four  separate  roadJs  and  two 
ranches,  particularly  designating  the  points 
from  which  each  is  to  start,  and  the  limits 
within  which  the  terminus  of  each  may  be 
fixed.    It  expressly  designates  the  terminus 
of  the  third  of  these  ix)aas  (the  Winona  and 
St.  Peters)  at  "a  point  on  the  Big^  Sioux 
Biyer,  south  of  the  forty-fifth  parallel   of 
north  latitude,"  some  80  or  40  miles  beyond 
the  boundary  of  the  State ;  and  that  of  the 
one  under  consideration,  which  might  haye 
been,  if  so  directed  by  the  Territorial  Legis. 
lature,  also  fixed  beyond  the  western  bound- 
f^,  and  yet  be  within  the  terms  of  the  Act. 
These  proyisions  are  all  embodied  in  the 
same  section,  and  all  of  them  alike  consti- 
tuted  legislation  in  reference  to  the  proposed 
State,  and  if  one  was  limited  by  the  pre- 
sumption of  the  rule  of  construction  con- 
tended for,  so  were  all  the  others.    For  they 
all  prescribed,  with  respect  to  the  extent  of 
the    grant,    the   same   tenns,  putting   each 
grant  on  the  same  footing  in  proportion  to 
Sie  length  of  the  road,  i,  «.,  "eyery  alternate 
section  of  land  designated  by  oda  numbers 
for  six  [ten]  sections  in  width  on  each  side 
of  each  of  said  roads  and  branches. "    Again, 
it  is  to  be  obseryed  that,   after  the  State  of 
Minnesota  was  organized  and  admitted  into 
the  Union,  with  its  boundaries  fixed  by  the 
Enabling  Act,  Congress  passed  an  Act,  May 
12,  1864,  as  to  one  of  these  roads,  and  Marca 
8,  1865,  as  to  all  the  others,  renewing  the 
grant  of  1857,  and  enlarging   it  from    six 
to  ten  miles  on  each  side  of  said  roads  and 
branches,  and  nothing  is  said  in  either  of 
them  to  indicate  any  restriction  to  the  state 
limits  of  the  lands  originally  granted,    or 
those  added  to  the  grant.     We  think  that 
the  language  of  those  Acts  is  too  plain  and 
unequiyocal  to  need  or  eyen  to  admit  the 
aid  of  an  extrinsic  rule  of  construction  to 
get  at  the  intent  snd  meaning  of  Congress. 
The  assumption  of  the  appellee,   that  the 
uniform  policy  of  the  goyemment,  as  it  is 
called,  arose  from  the  construction  put  by 
the  administratiye  department  upon  railroad 
grants,  and  that  it  arose  with  respect  to  the 
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very  first  grant  made  bj  Ck>ngre88  in  aid  of  | 
a  railroad,  is  erroneous.  Counsel  for  the' 
appellee  have  failed  to  bring  to  our  attention 
any  instance  of  such  a  construction,  except 
the  one  now  before  the  court.  Had  any  such 
cases  been  presented  when  the  language  of 
the  statutes  under  consideration  was  dubious 
and  open  to  different  interpretations,  the  es- 
tablished construction  of  them  b]^  the  de- 
gartment  charged  with  their  execution  would 
ave  very  great  force  and  generally  a  con- 
trolling one  in  the  formation  of  the  Judg- 
ment of  this  court ;  but  where  a  statute,  as 
in  this  case,  is  clear  and  free  from  all  am- 
biguity, we  think  the  letter  of  it  is  not  to 
be  disregarded  in  favor  of  a  mere  presump- 
tion as  to  what  is  termed  the  policy  of  the 
government,  even  though  it  may  be  the 
settled  practice  of  the  department. 

We  have  already  stated  what  we  think  the 
eeneral  policy  established  by  Congress  has 
been  in  respect  to  the  restriction  of  land 
grants  made  in  aid  of  railroads  to  be  con- 
structed wholly  within  a  State  or  Territory ; 
but  we  are  of  opinion  that  the  alleged  gen- 
eral policy  of  the  government  in  tbe  matter 
under  consideration  is  hardly  00  broad  as  is 
(537J  claimed  for  it  We  do  not  think  it  can  be 
safely  asserted  that  it  has  been  a  general 
policy  of  the  United  States  government  to 
restrict  a  grant  made  to  a  State,  in  aid  of 
railroads,  to  lands  within  such  State,  where 
a  part  of  the  Mue  of  Toad  extended  into  one 
of  the  Territories.  As  we  have  already 
shown,  that  part  of  the  mnt  to  the  Winona 
and  St.  Peters  division,  by  the  Act  of  1857, 
was  never  construed  to  have  that  effect. 

Another  case  to  which  we  now  refer  is 
conclusive  upon  that  question.  By  the  first 
section  of  the  Act  of  Congress  of  July  23, 
1866  (14  Stat.  210),  there  was  granted  to  the 
State  of  Kansas,  for  the  use  and  benefit  of 
the  St.  Joseph  and  Denver  City  Railroad 
Company,  a  Kansas  corooration,  to  aid  in 
the  construction  of  a  railroad  from  El  wood, 
Kansas,  westwardly  via  Marysville  in  that 
State,  so  as  to  effect  a  Junction  with  the 
Union  Pacific  Railroad,  or  any  branch  thereof, 
not  further  west  than  the  one  hundredth 
meridian  of  west  longitude,  everv  alternate 
section  of  land  designated  by  oda  numbers, 
for  ten  sections  in  width  on  each  side  of  the 
road  to  the  point  of  intersection.  Such 
point  of  intersection  was  in  what  was  then 
the  Territory  of  Nebradca.  The  company 
filed  a  map  of  definite  location  of  its  line 
of  road  to  a  connection  with  the  Union 
Pacific  Railroad  Company  in  Nebrasica, 
March  25,  1870,  and  built  sections  of  the 
road,  from  time  to  time,  as  far  as  Hasting, 
Nebraska,  where  it  made  a  junction  with 
the  Burlington  and  Missouri  River  Railroad, 
Julv  15,  1872.  It  never  made  a  Junction 
with  the  Union  Pacific  Railroad,  unless  the 
Burlington  Road  is  a  branch  thereof.  The 
road  as  built  did  not  follow  its  line  of  defi- 
nite location,  but  deviated  from  it  in  some 
places  a  few  rods,  in  others,  several  miles. 
The  company  filed  its  articles  of  incorpora- 
tion in  the  ofiAoe  of  the  secretary  of  state  of 
Nebraska,  April  1,  1878,  but  did  not  other- 
wise attempt  to  comply  with  the  laws  of  that 
State  in  respect  to  xoreign  corporations  ex- 
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tendioK    tlieir 
13,  1870,  wliicli 
of  ttie  road,    01   ! 
Beatrioe  l&nd   c  I 
of  an  odd  sectio 
ten   miles    of  tl  1 
and    as    actual I3 
November,    1871 , 
from  tlie   tJnlted 
beea  claimed  hy 
part    of     its    gra,y 
Knevala,   wrbo    l>: 
Court   for  the  Di 
Van.  Wyck,    and 
court   declaring  tl 
his  patent  and  tli<! 
for  tlie  companj', 
ment  of  the  suit  j 
for  the  complainai 
decreed  that  he  coi 
was  affirmed  hy  th 
1882.   the  case  beir: 
V.    KnevaU,   106  XJ. 
of   the  defenses    in 
that  the  company  Lj 
laws  of  Nebrasl£a  a 
corporations  to  exte 
State.     In  treating* 
said  (p.  869)  :     *"  As 
ance  with  the   cond 
laws  of  Nebraska,    j 
panies  organized   in 
and  build  their  roads 
sufficient  to  say   thai 
made  to  the  company 
tory,  and  it  was  en  tin 
gress  to  confer  upon 
State  the  ri^ht  to  const 
of  the  Tern  tones  of  tl) 
grant  of  land  and  a 
coostractioD  of  a  road  1 
within  the  Territory  w  1 
for  the  company  to  coni 

Soint.  It  may  be  weli 
tate  subsequently  crea 
toiy  could  put  any  in 
enjoyment  of  the  right  \  \ 

Aaopting  the  reason i 
that  case,  we  say  that 
competent  for  Congress  t< 
corporatljD  the  right  to 
in  any  of  the  Territories 
in  a  Territory  in    aid    I 
might  a  territorial  corpo 
gressional  authority,  consi 
such  TerritoiT  and  obt^^' 
lands,  even  though  a  P^^' 
embracing  the  mntea  ^' 
wards  berome  a  State. 

The  oouosel  for  app^Hec 
statement  as  to  the  ru]| l^g 
administrative  departii^^°t 
ffrant  legislation,  cite  t^^  ^ 
by  Attorney-General  (5^itt< 
of  September  20, 1850  (9^^ 
lands  to  the  States  ot  f^\h 
and  Alabama,  in  aid  of  ^^ 
cago  to  Mobile.  The  ^^ 
Act  granted  a  right  of  ^ay  < 
wide  through  the  pubjfc  Jai 
of  Illinois,  for  the  cozi^tnicti 
through  the  public  \^ds  w 
limits,  followed  by  pri^Wsioi 
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tix  sections,  declaring  the  tenns,  limitations 
and  restrictions  of  the  grant,  with  two  other 
branches. 

By  the  second  section  there  was  granted  to 
the  State,  for  the  purpose  of  aiding  in  the 
construction  of  such  railroad  and  branches, 
every  alternate  section  of  public  land  des- 
ignated by  even  numbers,  for  six  sections  in 
width  on  each  side  of  said  road  and  branches. 
The  third,  fourth,  fifth  and  sixth  sections 
detailed  the  manner  in  which  the  grant 
should  be  administered,  etc.  and  the  seventh 
section  provided  as  follows:  **That.  in  order 
to  aid  in  the  continuation  of  said  Central 
railroad  from  the  mouth  of  the  Ohio  River 
to  the  .City  of  Mobile,  all  the  rights,  prlvi- 
leges  and  liabilities  hereinbefore  conferred 
on  the  State  of  Illinois  shall  be  granted  to 
the  States  of  Alabama  and  Mississippi,  re- 
spectively, for  the  purpose  of  aiding  in  the 
construction  of  a  railroad  from  said  City  of 
Mobile  to  a  point  near  tlie  mouth  of  the  Ohio 
River,  and  that  public  land  of  the  United 
States,  to  the  same  extent  in  proportion  to 
the  length  of  the  road,  on  the  same  terms, 
limitations  and  restrictions  in  every  respect, 
shul)  Ik\  and  is  hereby,  granted  to  said  States 
of  Alulwrna  and  Mississippi,  respectively." 

Id  the  adjustment  of  the  grant,  the  States 
of  Alabama  and  Mississippi  claimed  the 
right  to  take  lands  not  only  for  those  portions 
of  the  road  within  the  boundaries  of  those 
States,  but  also  for  that  portion  in  Kentucky 
and  Tennessee,  and  that  question  was  sub- 
mitt^  to  the  Attorney-General  for  an  opin- 
ion. Ib  a  well-considered  and  clear  opinion 
that  officer  held  that  such  claim  of  those 
States  could  not  be  sustained,  and  that  each 
grant  was  confined  to  the  portion  of  the  line 
within  the  territorial  limits  of  the  grantee 
State.  There  is  in  that  opinion  not  the 
slightest  reference  to  the  settled  policy  of 
the  government  as  a  rule  of  construction,  or 
as  in  any  way  indicating  the  intention  of 
Congress;  not  the  slightest  hint  that  the 
words  of  the  Statute  should  be  controlled  by 
any  presumotion  based  oo  what  is  termed 
the  public  pollcT  of  the  government,  as  to 
the  restriction  of  land  granta.  His  conclu- 
sion was  based  upon  the  language  of  the 
Act.  holding  that  **  the  meaning  and  intention 
of  Congress  **as  contained  in  the  seven  sec- 
tions of  the  Act  will  be  expressed  and  clearly 
understood**  by  taking  the  first  six  sections 
of  the  Act  and  applying  them  first  to  the 
State  of  Alabama  ana  then  to  the  State  of 
Mississippi,  etc  Quotingsome of  the  words 
of  the  Act.  be  says :  ''To  give  to  those 
words  a  different  construction  .  .  .  would 
lead  to  inexplicable  difficulties  and  to  ooo- 
sequences  irreconcilnble  with  plain  proTia- 
tons  of  the  Act'     5  Ops.    AUyOen.   608. 

Tlie  other  case  cited  arose  under  the  Act 
of  May  17.  1856  (11  Stat.  10),  granting 
lands  to  the  States  of  Florida  and  Alabama 
"to  aid  in  the  constnicUon  of  certain  rail- 
roads in  said  States."  The  claim  of  the 
State  of  Alabama  to  select  indemnity  lands 
lying  in  Florida  was  denied  by  the  toen  At- 
tomer-Oeneral  upon  the  authority  of  the 
opinum  of  Attorney* General  Crittenden  in 
the  Alabama- Mississippi  case  abore  referred 
to.  Neither  of  these  cases  sapport  the  gen- 
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eral  policy  contended  for  by  the  appellee, 
and  each  is  entirely  unlike  the  one  under 
oonsi deration,  where  the  entire  line  of  road 
and  the  entire  grant  of  lands  claimed  by  the 
appellant  are  within  the  limits  of  the  Terri- 
toiT  to  which  the  grant  was  made  as  it  then 
existed. 

Furthermore,  at  the  time  the  grant  of  IST)? 
was  made,  the  State  of  Minnesota  had  no 
existence,  and  there  was  no  absolute  certainty 
of  there  being  such  a  State  before  the  road 
was  definitely  located  and  built.  Congress 
was  therefore  very  careful  as  to  the  terms  in 
which  the  mni  was  made.  In  the  granting 
clause  the  language  is  **  that  there  be  and  is 
hereby  grantca  to  the  Territory  of  Minmmda,  ** 
etc.  while  in  other  parts  of  the  Act,  even 
in  the  same  section,  tne  grant  is  referred  to 
as  having  been  inade  to  the  Territory  or  rK^i^ 
future  State.  It  is  thus  seen  that  the  Ian-  l^^^l 
guage  of  the  Act  was  framed  to  provide  lor 
the  administering  of  the  grant  either  by  the 
Territory  or  by  the  future  State.  The  object 
to  be  accomplished  was  the  building  of 
railroads  to  those  parts  of  the  then  Territory 
which  were  the  most  thickly  settled,  and 
thus  giye  to  the  settlers  so  many  highways 
of  commerce  to  the  eastern  markets ;  and  it 
was  of  little  concern  to  Congress  whether 
the  then  Territory  or  the  future  State  was 
the  means  of  accompl ishing  the  object  Now, 
had  the  grant  been  wholly  administered  by 
the  Territory,  the  question  under  considera* 
tion  would  never  haye  arisen.  For  had  no 
State  been  created  until  after  the  grant  was 
administered,  it  is  not  conceived  how  the 
question  could  have  arisen.  It  hardly  seems 
probable  that  Congress  intended  the  grant 
to  mean  one  thing  if  administered  by  the 
TerritoiT.  and  anoUier  thing  if  administered 
by  the  State ;  or,  to  speak  more  accurately, 
that  the  grant  should  oe  of  a  certain  extent 
if  administered  by  the  Territory,  and  be 
greatly  diminished  If  administered  by  the 
State. 

Again,  it  is  settled  law  that  railroad 
grants,  such  as  the  one  under  construction, 
are  grants  im  pra»enti,  and  take  effect  upon 
the  sections  of  land,  when  the  road  is  oefi- 
nitely  located,  by  relation,  as  of  the  date  of 
the  grant  Van  Wyek  v.  KnevaU,  106  U.  S. 
860  737 :  201].  Had  this  line  of  road  been 
definitely  located  before  the  State  of  Minne- 
sota was  admitted— that  is  to  say,  if  tlia 
right  of  the  road  had  attached  to  its  granted 
lands  while  Minnesota  was  yet  a  Territory-- 
would  it  be  seriously  contended  for  an  in- 
stant that  the  land  now  in  dispute  did  not 
pass  under  the  grantr  We  ihink  not,  and 
yet  such  is  the  legitimate  consequence  of  the 
appellee's  contention. 

It  is  alec  urged  that  these  lands  did  not 
pass  under  the  grant  of  18S7,  because  at  that 
time  they  were  In  the  occupancy  of  the  Sis- 
seton  and  Wahpeton  bands  of  Indians.  The 
sixth  section  of  the  Act  howeyer,  made  pro- 
vision for  such  an  emergency.  It  is  there 
declared  as  follows:  *'Tnat  in  case  any 
lands  on  the  line  of  said  roads  or  branchee 
are  within  any  Indian  territory,  no  title  U> 
the  same  shall  accrue,  nor  shall  the  same  be 
entoed  upon  by  the  authority  of  said  Terri- 
tory or  Sute,  until  the  Indian  title  to  the 
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mme  shall  haT6  been  extingalBhed.  ^  By  that 
C64S]  Mction  the  right  of  Minnesota  to  lands  with- 
in the  Indian  country  was  made  somewhat  in 
the  nature  of  a  float,  to  become  rested  when 
the  Indian  title  was  extinguished.  When 
the  road  was  definitely  located  and  the  In- 
dian title  was  extinguished,  the  land  passed 
to  the  State  for  the  benefit  of  the  road.  BiMb 
V.  MrihemBae.  R  €h.,  119  U.  8.  65  [80: 
8801.  The  title  of  the  appellant  is  com- 
plete, and  neither  the  appellee  nor  the  North- 
em  Pacific  Railroad  under  which  he  claims 
ever  had  any  title  to  the  land  in  controrersy. 

It  is  immaterial  that  the  appellant  did  not 
begin  its  suit  at  an  earlier  date.  The  decis- 
ion against  it  by  the  Secretary  of  the  Inter- 
ior, in  1871,  was  not  binding  as  to  the  law 
of  the  case,  and  the  bringing  of  the  suit  in 
1884  was  in  time. 

Decree  renermd,  and  cauee  remanded  to  the 
Circuit  Churt  with  dtreetiane  to  enter  a  decree 
in  eoneonanee  mth  thie  cxdnion. 


EDWIN  A.  MERRTTT,  Collector  of  the 
Port  of  Nbw  Yobk,  Plff.  in  Brr., 

9. 

DONALD  OAMSRON  m 


(Bee  8.  a  Beporter*s  ed.  Stt-SOS.) 

Dutiee,  when  Uquidated—time  of  vroteet  ly  im- 
portit'-departfnental  eonetruetton  cfitatute. 

1.  TheasoertainmentandUqiildatlonof  thedutiei 
upoofmerobandiae  entered  in  bond  for  warehouse 
may  take  place  at  any  time  after  the  orlirtDal  eo- 
try  of  the  merobandlse,  and  need  not  be  delayed 
until  the  Importer  wltbdrawi  his  goods  for  oon- 
iomption. 

-2.  Hm  ten  days  referred  to  In  section  1081,  fier. 
Btat.,  wtthin  which  the  Importer  is  aDowed  to  pro- 
test, beffln  to  ran  upon  the  ascertainment  and 
liquidation  of  the  duties  upon  the  merohandlw 
Imported* 

JL  A  regulation  of  a  department  cannot  repeal  a 
statute;  and  a  departmental  constractlon  of  a 
statute  Is  not  conoluslTe  or  binding  upon  the 
courts  unless  such  construction  has  been  contin- 
uously In  force  for  a  lonir  time,  and  theo  only 
when  the  statute  is  doubtful  and  ambiiruons. 

[No.  84.] 

ArgwdNo9. 19,  £0,1890,  Decided  Dec.  it,  1890. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
SUtes  for  the  Southern  District  of  New 
York,  to  review  a  Judgment  for  plaintiff  in  an 
action  to  recover  duties  on  merchandise  illegally 
exacted.    Bevereed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wm«  H.  Tftft»  SoUcitor-Oen.,  tor  fdain- 
tiff  in  error. 

Mr.  StaplMB  O.  Claji^ke,  for  defendant  in 
«rror: 

Whaterer  conclusion  the  court  might  other- 
wise come  to  is  controlled  by  the  actton  of  the 
Treasuiy  Department  in  its  contemporaneous 
construction  of  section  2081. 


Nora.-^  to  K0fi  of  l7Mt«dSeatet/ordMllff.see 
fioto  to  United  States  T.SBO  Chests  of  Tea,  S:  TQl 

Am  to  actum  to  reeooerbabkdittieeix'Ui  under  prO" 
fate*  proCcK,  haw  made,  and  tts  4#«et,-«ee  noU  to 
Oraely  t.  Tbompaon,  JJk  8B7. 
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United  Statet  t.  Bemon,  2  Cliff.  619;  Bodert^ 
eon  T.  Downing,  187  U.  8.  807,  818  (82:  289. 
271). 

hi  the  case  of  a  doubtful  and  ambiguous  law 
the  contemporaneous  construction  of  those  who 
have  been  called  upon  to  carry  it  into  effect  Is 
entitled  to  great  respect 

Edward  t.  Darby,  26  U.  8. 12  Wheat  210(8: 
804);  United  States  t.  StaU  Bank,  81  U.  S.  8 
Pet  29  (8:  808);  United  Static  y.  Maedanid,  81 
U.  6.  7  Pet  1  (8:  687):  Surgett  t.  Lapice,  49 
U.  8.  8  How.  48  (12:  982);  Snw^  y.  FUke, 
90  U.  8.  28  Wall.  874(28: 47);  United  StatecY. 
Moore,  96  V.  S.  760  (24:  688);  United  Statee  y. 
Pugh,  99  U.  8.  266  (26:  m);  Swift  d  C.  d  B 
Go.  Y.  United  Statee,  106  U.  8.  891,  896  (28: 
1108, 1109):  United  Statee  y.  HiU,  120  U.  S. 
189, 182  (80:  827,  882);  United  Statee  y.  Phil- 
brick.  Id.  62,  69  (669,  681);  Brown  y.  United 
Statee,  118  U.  8.  668,  671  (28:  1079,  1080); 
BurtfC  Y.  Smith,  27  N.  H.  882. 


Mr.  Juetice  Immmr  dellyereil  the  opinion 
of  the  court : 

This  was  an  action  at  law  by  Donald  Cam- 
eron and  Donald  E.  Cameron,  composing  the 
firm  of  Cameron  &  Co.,  importen,  against 
the  Collector  of  the  Port  of  New  York,  to 
recoTer  certain  duties  alleged  to  have  been 
illegally  exacted  on  a  cargo  of  sugar  and 
molasses.  The  only  defense  that  appears  to 
have  been  pleaded  was,  that  the  protest  of 
the  importers  against  such  exaction  of  duties 
had  not  been  nuide  within  ten  days  from  the 
ascertainment  and  liquidation  of  the  duties, 
as  required  by  section  2981  of  the  ReviscMd 
Statutes.  Fhe  case  was  tried  before  Judge 
Shipman  and  a  Jury,  resulting  in  a  Yerdict 
and  Judgment  in  favor  of  the  importers  for 
the  sum  of  $1,769.84;  and  the  Collector 
thereupon  sued  out  a  writ  of  error. 

The  Dill  of  exceptions,  made  part  of  the 
record,  shows  the  following  undisputed  facts : 
On  the  26th  of  July,  1880,  Cameron  &  Co. 
imoorted  into  the  United  States  at  the  Port 
of  New  York,  from  Demerara,  by  the  steamer 
Restless,  a  careo  of  sugar  and  molasses,  and 
made  entry  or  the  same  for  warehouse,  in 
bond,  under  the  laws  of  the  United  States 
for  the  warehousing  of  merchandise  in  bond. 
The  estimated  duties  on  the  whole  cargo 
amounted  to  $11,196.11;  and.  pursuant  to 
law,  the  importers  rcve  a  bond  to  the  United 
States,  in  the  penal  sum  of  $28,000  (about 
double  the  amount  of  the  estimated  duties), 
containing  the  following  condition :  "lliat 
if,  within  one  year  from  the  said  date  of 
original  importation,  the  said  goods,  wares 
and  merchandise  shall  be  regularly  and  law- 
fully withdrawn  from  publ^  store  or  bonded 
warehouse  on  payment  of  the  legal  duties  [544] 
and  charges  to  which  they  shall  then  be  sub- 
Ject ;  or  if,  after  the  expiration  of  one  year 
and  within  three  years  from  like  said  date  of 
original  importation,  they  shall  be  so  with- 
drawn upon  the  like  payment,  with  ten  per 
centum  added  upon  the  amount  of  such  duties 
and  charges ;  or  if,  at  any  time  within  three 
years  from  the  said  date  of  original  impor- 
tation, they  shall  be  so  withdrawn  for  actual 
export  beyond  the  limits  of  the  United 
States,— then  the  aboTe  obligation  to  be  Toid ; 
otherwise,  to  remain  in  fuliforos.*' 
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On  the  4th  of  Auinist,  1880,  the  importen 
withdrew  the  tagar  nom  warehoute  for  con- 
sumption,  mnd  paid  to  the  Collector  the  sum 
of  $10,918.66  as  the  estimated  duties  thereon, 
and  on  acoonnt  of  the  duties  to  be  afterwards 
ascertained  and  liquidated  by  him.  The  ap- 
praisement of  both  the  sugar  and  molasses 
was  made  on  the  8th  of  August,  and  on  the 
20th  of  Augtist  the  Collector  ascertained  and 
liquidated  the  duties  on  the  whole  cargo,  as 
imported,  fixing  them  at  $12,167.76.  and 
stamped*  apon  the  entry  "Liquidated,  and 
notified  importer  August  20,  1880."  What 
was  meant  by  "liquidated,*  as  thus  used, 
was  that  the  entry  had  been  passed  regularly 
through  the  rarious  diyisions  of  tto  Col- 
lector s  office,  and  the  duties  thereon  had 
been  finally  ascertained  and  fixed  by  the 
custom  officials.  ^Notified  importer*  meant 
that  the  fact  of  the  liquidation  had  been 
stated  on  a  sheet  of  paper  which  was  hung 
up  in  the  custom-house  for  the  information 
of  the  importer.    On  the  10th  of  September, 

1880,  the  importers  withdrew  the  molasses 
from  the  wsraiouse  for  consumption,  and 
paid  to  the  Collector  the'  balance  c^  the 
duties  assessed  on  the  whole  cargo,  to  wit, 
$1,244.21,  of  which  $827.60  was  the  whole 
amount  of  the  duty  on  the  molasses,  knd 
$910.71  was  the  balance  of  the  duUas  assessed 
on  the  sugar. 

On  the  16th  of  September,  1880,  the  im- 
porters protested  in  writing  against  the  ex- 
action or  the  duties  on  the  sugar  as  excessire 
and  illegal,  and  on  the  same  day  appealed 
from  the  decision  of  the  Collector  to  the  Sec- 
fetary  of  the  Treasury.  On  the  22d  of  Jan- 
nary,  1881,  the  Secretary  affirmed  the  Col- 
lector's decision,  and  on  the  19th  of  April, 

1881,  the  importers  brought  this  suit  to 
fecover  the  duties  claimea  in  their  protest 

A^^l  The  eridenoe  introduced  by  the  plaintiffs 
showed  that  the  excess  of  duties  paid  by 
them  orer  and  aboTe  Uie  legal  duties,  in- 
cluding interest  on  snch  over- payments, 
amounted  to  $1,769.84.  It  also  showed  that 
where  merchandise,  all  of  whidi  was  covered 
by  one  bond,  was  withdrawn  from  a  wars- 
boose,  for  consumption,  in  separate  quanti- 
ties, at  different  times,  the  auties  paid  on 
the  sereral  withdrawals  conformed  to  the 
estimated  duties  on  the  original  entry,  except 
that  the  last  or  final  withdrawal  was  not 
paid  or  settled  nntil  it  was  oompaied  with 
the  warehouse  lodger  to  see  whether  the  cor- 
rsot  amount  of  duties  had  been  paid  on  the 
merchandise  pivriously  withdrawn.  If  either 
too  much  or  too  little  had  been  paid,  it  was 
noted  on  the  last  withdrawal,  and  a  settle- 
ment was  then  made  on  the  basis  of  the 
duties,  ss  liquidated.  The  withdrawal  en- 
try of  the  molasses  made  September  10,  1880, 
bore  the  indorsement  in  red  ink,  "To  close, 
$1,244.21;*  which  indorsement  meant  that 
that  amount  of  duties,  as  liquidated,  was 
yet  doe  on  the  original  cargo  of  merchandise 
covered  bv  the  bond.  Evidence  was  also 
introduced  tending  to  show  that  the  prsctice 
of  the  custom-house  in  New  York,  and  the 
action  of  the  Collector  in  the  case  of  the 
importation  in  suit,  were  in  accordance  with 
th^  following  paragraph  of  art.  010  of  the 
feoeral  reguiatioos  under  the  Custom-Hoose 
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and  Navigation  Laws  of  the  United  States, 
etc,  issued  bv  the  Treasury  Department, 
January  1,  1874 :  **  Goods  withdrawn  for  con- 
sumption may  be  taken  at  average  valuation^ 
care  being  had  that  oi^  the  last  withdimwal 
the  entire  balance  of  duties  be  collected. 
Should  the  final  withdrawal  entry  be  for  ex- 
port or  transportation,  and  there  be  any  dif- 
ference between  the  actual  duty  and  the 
amount  due,  to  close  the  som  doe  on  the 
warehouse  entrr,  the  excess,  if  any,  shall  be 
refunded  on  tne  last  withdrawal  for  con- 
sumption, and  the  deficiency,  if  any,  col- 
lected OD  amendment  to  the  entiy.* 

At  the  close  of  the  testimony  the  plaintiffs 
moved  the  court  to  direct  the  Jury  to  find  a 
verdict  in  their  favor  for  the  sum  <»  $1, 769. 84 ; 
and  the  defendant  moved  for  a  v^dict  in 
his  favor,  on  the  ground  that  the  protest  of 
the  plaintiffs  had  not  been  made  within 
ten  oavs  after  the  ascertainment  and  liquida- 
tion of  the  duties  assessed  by  him  as  collector, 
as  required  by  section  2981  of  the  Revised 
Statutes.  The  court  denied  tiie  defendant's 
motion,  and  granted  that  of  the  plaintiff. 
The  Jury,  thereupon,  under  the  direction  of 
the  court,  found  a  verdict  for  the  plaintiffs 
for  the  som  above  specified ;  and  fudgment 
having  been  entered  on  the  verdict,  the  de- 
fendant sued  oot  a  writ  of  error,  ss  before 
stated. 

There  is  but  one  question  in  the  case,  vis. : 
Was  the  protest  of  the  importers  made  within 
the  time  prescribed  by  section  2981  of  the 
Revised  Sltatutes?  That  section  reads  ss  fol- 
lows :  **  On  the  entry  of  .  .  .  any  mer- 
chandise, the  decision  of  the  collector  of 
customs  at  the  port  of  importation  and  entry, 
as  to  the  rate  and  amount  of  duties  to  be 

Said  .  .  .  oD  such  merchandise,  and  the 
utiable  costs  and  charges  thereon,  shall  be 
final  and  conclosive  against  all  persons  in- 
terested thereiiL  unless  ...  the  owner, 
importer,  consignee  or  agent  of  the  mer- 
chandise .  .  .  shall,  within  ten  days 
sfter  the  ascertainment  and  liquidation  of 
the  duties  by  the  proper  officers  of  the  cus- 
toms, ss  wel  1  in  cases  of  merchandise  entered 
in  bond  ss  for  consumption,  yive  notice  in 
writing  to  the  collector  on  eacn  entry,  if  dls- 
satisfled  with  his  decision,  setting  forth  there- 
in, distinctly  and  specificallv,  tte  jrrounds  of 
his  oblection  thmto,  ana  shall,  within 
thirty  davs  after  the  date  of  such  ascertain- 
ment ana  liquidation,  i^pea)  therefrom  to 
the  Secretary  of  the  Treasury.* 

Inasmuch  ss  the  sscertainment  and  liqui- 
dation of  the  duties  in  this  case  was,  in 
fact,  made  on  the  20th  of  August,  1880,  and 
the  protest  of  the  importers  was  not  filed 
ontil  September  16  of  tne  same  year  (twenty- 
six  days  thereafter),  it  would  seem  to  have 
been  clearlr  too  late,  under  the  Statute 
quoted.  The  contention  of  the  defendants 
in  error,  however,  seems  to  be  that  the  as- 
certainment and  liquidation  of  the  duties 
referred  to  in  section  2981,  from  which  the 
ten  days  begin  to  run,  should  have  been 
msde,  under  the  law,  at  the  date  of  the  last 
or  final  withdrawal  of  the  merrhandJse  cov- 
ered by  the  bond;  and  that,  as  the  protest 
was  filed  only  five  days  sfter  that  date,  it 
I  wss  in  time.    The  decision  of  this  eonrt  in 
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Weitray  v.  United  States,  85  U.  S.  18  Wall. 
822,  829  [21 :  768],  and  the  rulings  of  the 
l^.^,.-.  Treasury  Department  in  force  at  the  time  the 
■•  -*  proceedings  in  this  case  took  place  in  the 
custom-house,  are  relied  on  as  sustaining 
their  view. 

It  is  undisputed  that  from  1876  to  May  2, 
1885  (which  period  embraced  the  time  when 
the  proceedings  in  this  case  took  place  in  the 
custom-house),  the  ruling  of  the  Treasury 
Department  was  Hiat  a  protest  was  in  time 
if  made  within  ten  days  from  the  last  or 
final  withdrawal  of  the  merchandise  covered 
by  the  bond.  That  ruling  appears  to  have 
been  based  upon  some  expressions  found  in 
the  opinion  of  this  court  delivered  by  Mr. 
Justice  Strong  in  Westray*s  Case,  supra,  de- 
cided at  October  Term,  1878.  But  in  that 
case,  as  appears  from  an  examination  of  it, 
the  question  as  to  when  the  ascertainment 
and  liquidation  of  the  duties  should  take 
place  was  not  involved.  The  case  had  ref- 
erence, it  is  true,  to  section  14  of  the  Act  of 
June  80,  1864  (18  Stat.  214),  now  embodied 
in  section  2981  of  the  Revised  Statutes,  and 
was  a  suit  by  the  United  States  on  a  boad 
tfiven  by  the  importers  on  the  entry  of  goods 
for  warehousing,  conditioned  for  the  payment 
of  the  duties  thereafter  to  be  ascertained. 
The  merchandise  was  withdrawn  for  con- 
sumption before  any  ascertainment  or  liqui- 
dation of  the  duties  had  taken  place,  upon 
the  payment  of  the  estimated  duties.  The 
collector  afterwards  ascertained  and  liquidat- 
ed the  duties,  and,  upon  the  refusal  of  the 
Importers  to  pay  the  difference  between  the 
duties  as  liquidated  and  the  duties  as  esti- 
mated at  the  date  of  the  entry,  suit  was 
brought  on  the  bond,  in  the  name  of  the 
United  States,  to  recover  that  difference.  At 
the  trial,  the  importers  offered  to  prove  that 
the  duties  as  liquidated  were  excessive  and 
illegal,  and  that  they  had  never  received  any 
notice  of  the  liquidation  of  them  by  the 
collector.  It  was  held,  however,  that  the 
law  did  not  require  the  collector  to  notify 
the  importer  of  the  liquidation  of  the  duties, 
but  that  the  latter  was  under  obligation  to 
take  notice  of  the  collector's  settlement  of 
the  amount  of  them ;  that,  as  no  protest  had 
been  made,  and  no  appeal  had  been  taken  to 
the  Secretary  of  the  Treasury,  the  decision 
of  the  collector  had  become  final ;  and  that 
evidence  to  prove  that  the  duties  as  liquidated 
^^^-  were  excessive  and  illegal  was  not  admis- 
i***i  sible.  The  language  of  the  opinion  which 
the  Treasury  Department  eviaentlv  relied 
upon  as  authorizing  the  ruling  that  the 
withdrawal  of  the  merchandise  from  the 
warehouse  for  consumption  was  the  liquida- 
tion of  the  entrr  referred  to  in  section  2981 
of  the  Revised  Statutes,  and  which  is  relied 
upon  here  to  sustain  the  contention  of  the 
defendants  in  error,  is  as  follows:  *'The 
Statute,  sjid  the  treasury  regulations  estab- 
lished under  It,  require  that  the  duties  must 
be  ascertained  whenever  an  entry  is  made, 
whether  It  be  for  warehousing  or  for  with- 
drawal. In  practice,  it  is  true,  the  lic^uida- 
tioD  at  the  time  of  entry  for  warehousing  is 
little  more  than  an  approximate  estimate, 
■nd  it  is  mainly  for  the  purpose  of  deter- 
mining the  amount  of  the  bona  to  be  given. 
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It  is  made,  and  the  bond  Is  given,  before  the 
goods  are  sent  to  the  warehouse,  or  even  to 
the  appraisers*  stores,  and  before  they  are 
weighea,  gauged  or  measured.  But  the  im- 
porter enters  tliem  and  gives  the  bond,  the 
amount  of  which  is  regulated  by  the  esti- 
mated amount  of  duties.  It  is  due  to  his  in- 
attention, therefore,  if  he  does  not  know 
what  that  estimate  is  at  the  time  when  it  is 
made.  Equally  true  is  it  that  he  has  ample 
means  of  knowledge  of  the  second  or  correct 
liquidation — that  made  at  the  time  of  the 
withdrawal  entry.  One  of  the  conditions  of 
his  bond  is  that  he  pay  the  amount  of  duties 
to  be  ascertained  under  the  laws  then  existing 
or  thereafter  enacted.  He  is  thus  informed 
that  there  is  to  be  another  liquidation,  and 
that  the  law  requires  it  to  be  made  at  t^e 
time  when  he  snail  make  his  withdrawal 
entry,  and  when  the  duties  are  required  U> 
be  paid." 

nut  in  view  of  the  facts  in  that  case  the 
language  referred  to  can  hardly  be  considered 
as  warranting  the  view  of  the  defendants  in 
error ;  for  the  withdrawal  of  the  merchandise 
in  that  case  occuraed  before  the  final  liquida- 
tion of  the  duties  thereon,  and  if  the  im- 
porter be  required  to  protest  within  ten  days 
from'that  date,  it  might  follow  that  his  pro- 
test would  have  to  be  made  before  tiie  actual 
liquidation  had  taken  place.  That  is  to  say, 
in  order  to  guard  against  all  contingencies 
he  would  be  required  to  protest  against  a 
future  liquidation  which  might  prove  to  be 
satisfactory  to  him  in  all  particulars.  Such 
a  conclusion  is  not  in  harmonv  with  the  idea 
and  object  of  the  protest.  True,  as  held  in 
Davies  v.  MiUer,  180  U.  S.  284  [32:  932], 
the  clause,  **  within  ten  days  after  the  ascer- 
tainment and  liauidation  of  the  duties,** 
merely  fixes  the  limit  beyond  which  \ht  no- 
tice of  protest  shall  not  be  given^  and  not 
the  first  point  of  time  at  which  it  may  be 
given.  That  is  to  say,  the  notice  of  protest 
may  be  given  before  the  ascertainment  and 
liauidation  of  the  duties  (as  was  specifically 
ruled  in  that  case),  but  it  is  not  required  to 
be  given  until  some  time  within  ten  days 
after  the  liquidation. 

Indeed,  in  another  part  of  the  same  opinion 
in  Westray's  Case,  tne  learned  Justice  used 
language  entirely  inconsistent  with  the 
theory  of  the  defendants  in  error.  After 
stating  that  the  decision  of  the  collector  had 
become  final  by  reason  of  no  protest  having^ 
been  made  and  no  appeal  having  been  takea 
to  the  Secretary  of  the  Treasury,  he  said: 
*'The  same  considerations  lead  to  the  conclu- 
sion that  the  circuit  court  correctly  refused 
to  rule  that  the  ten  days  prescribed  br  the 
Statute,  within  which  notice  of  dissatisfac- 
tion is  reouired  to  be  ffiven,  did  not  begin 
to  run  until  notice  of  the  oollectcur's  liqui- 
dation was  given  to  the  plaintiAi  in  error,  or 
until  they  had  knowledge  thereof.  The 
limitation  of  the  right  to  oomplain  or  to- 
appeal  commences  with  the  date  of  the 
liquidation,  whenever  that  is  made.  No- 
notice  is  required,  but  the  importer  who 
makes  the  entries  is  under  obligation  to  take 
notice  of  the  collector's  settlement  at  the 
amount  of  duties. "  And  in  the  svllabus  of 
the  case  by  the  reporter  it  is  sai«f  -    ''Tb^ 
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ri^ht  of  the  importer  to  complain  or  appeal 

begins  with   the  date  of   the  liquidation, 

^v^henever  that  is  made."    These  quotations 

iibundantly  show,  we  think,  that  the  question 

as  to  when  the  asoertainment»and  liquidation 

abould  take  place  was  not  considered  hj  the 

court  at  all,  further  than  that  it  should  take 

place  some  time  after  the  entry  of  the  mer- 

cliandise  for  warehouse. 

ySTe  find  nothinc^  in  the  statutes  or  in  any 
of  the  decisions  oi  this  court  warranting;  the 
construction  contended  for  hy  the  defendants 
in  error,  that  the  ascertainment  and  liquida- 
tion of  the  duties  referred  to  in  section  2981 
should  be  made  at  the  date  of  the  final 
withdra'w^al  of  the  merchandise  from  the 
bonded  warehouse.  On  the  contrary,  we 
think  the  ascertainment  and  liquidation  of 
the  duties  on  merchandise  entered  in  bond 
lor  Tea  rehouse  should  follow,  in  the  regular 
course  of  business^  as  soon  after  the  entry  as 
'*  convenient,  iust  as  in  the  case  of  mer- 
chandise entered  for  immediate  consumption. 
A  he  statutory  regulations  as  to  the  ascertain- 
*nent  and  liquidation  of  the  duties  are  the 
»Bjaie  in  the  one  instance  as  in  the  other, 
xne  measurement,  ^ireighing  or  gauging  of 
wje  merchandise,  the  i  nspection  and  appraisal 
^  it,  azra  the  determination  of  its  dutiable 
TJJ}*®*  ar«  required  to  be  proceeded  with  ex- 
rrj^y  the  same  in  each  instance.  After  the 
Jjcertaiiuiient  of  those  facts  in  relation  to 
thfl  S^^Ty*  the  collector  has  to  decide  what 
that  f^^*^*  are  in  each  case.  His  decision  at 
tiAiT  *i**^^  is  the  ascertainment  and  liquida- 
and  tu  ^*^^  duties,  referred  to  in  section  2981 ; 
for  hf  JS^  ^ould  seem  to  be  no  good  reason 
tterd^*  *«*laying  that  decision  in  the  case  of 
JinU]?i^  ^^^  entered  in  bond  for  warehouse 
««irirea?^^^^^^®°*®'^^*  ®'  ^®  importer  shall 
the  tSJi-A?^  ™°^°^*^  of  the  merchandise  from 

It  la  V^  ^^* 
the  Reirf  *"^^»  however,  that  section  2970  of 
tnateria.  ^2?^  Statutes,  when  construed  in  pari 
clualon  ^^"•^  section  2981.  leads  to  the  con- 
^^  merr^^^^^^  ^®  liquidation  of  the  duties 
niade-wSr^^*^*"  entered  in  bond  should  be 
consuiu*?^'?^  *^®  merchandise  is  withdrawn  for 
section  *V^*^<^n.  We  do  not  think  so.  That 
depoflit^i^  M  follows:  ••Any  merchandise 
bondeci^.^  in  bond  in  any  public  or  private 
coiwutn»^?i  ^rehouse  may  be  withdrawn  for 
of  orlgf^?'*^n  within  one  year  from  the  date 
duties  i^^^i^  importation  on  payment  of  the 
ject  by    ?^^^  charges  to  which  it  may  be  sub- 

and  axt^i^"^^  **  *^°*®  ^^  ^^  wiUidrawal ; 
thedat^^  the  expiration  of  one  year  from 
theexi>t*J?^®"*^i°*J    importation,  and  until 


My  ttie»>i3^^>oo.  o'  P^^  y«a«  from  such  date, 
lorcona-^****'^*^*"®  *°  °^^^  may  be  withdrawn 
aaaesse^^^^^^ption  on  pavment  of  the  duties 


»nd  an  ^S^  *?®  original  entry  and  charges, 
the  tinc^^^***?*^^  ?^y  o'  ten  per  centum  of 

In  onSr^*  of  such  duties  and  charges." 
to  provf^  opinion  that  section  was  intended 
the  rati    ^.'?'  ^^*f"^  ^^  which  a  change  in 
^Wlft  ^^  duty  had  bean  made  by  statute 

5511    wsrehoSiS.  ™Sf5S?^^*«  was  in  the  bonded 

7).  ^2  •/?  *?  ^^*>tsh  li  1866  (U  Stat. 
8U^\.  fl"*  ^*^  of  tbi  lection  means 
•bo  Tite^^^.iL^?'  basbean  a  change  In 
IW  uT^   duty  after    the  merchandise  hM 


been  entered  in  bond,  and  tibe  withdrawal  of 
the  merchandise  takes  place  afterwards,  and 
within  one  year  from  the  date  of  the  importa- 
tion, the  duties  to  be  paid  are  such  as  are 
fixed  by  the  law  in  force  at  the  date  of  the 
withdrawal.    The   second    clause  of  section 
2970  provides  that   if  the    merchandise  re- 
main in  the  bonded  warehouse   more  than 
one  year  it  may  be  withdrawn  for  consump- 
tion at  any  time   within   three  years  upon 
the  payfnent  of  the  duties  and  charsres  as- 
sessed upon  the  original  entry,  and  ten  per 
centum    in   addition.    The    phrase    "duties 
assessed  on  the   original   entry,"  etc.,  evi- 
dently means  the  duties  on  the  original  entry 
as  finally  ascertained  and  liquidated,  within 
the  meaning  of  those  terms,  as  used  in  sec- 
tion  2931.    In  either    case,    if    the    statute 
changing  the  rate  of  duties  ^^oes  into  effect 
after  the  liquidation  of  the   original   entry, 
a  reliquidation  must  necessarily  take  place. 
The  two  clauses  of  the  section  differ  in  one 
respect  only,  viz. ,  in  a  ten  per  cent  increase 
of  duties,  where  the  merchandise  remains  in 
the  warehouse  more  than  one  year,  and  is 
withdrawn  within  three  years  from  the  date 
of   importation.    This  construction   renders 
the  two  sections  of  the  Statute  harmonious. 

Upon  a  careful  examination  of  the  ques- 
tion at  issue,  we  are  of  opinion  that  the  as- 
certainment and  liquidation  of  the  duties 
upon  merchandise  entered  in  bond  for  ware- 
house may  take  place  at  any  time  after  the 
original  entry  of  the  merchandise,  and  that 
it  is  not  required  to  be  delayed  until  the 
importer  chooses  to  withdraw  his  goods  for 
consumption.  The  ten  days  referred  to  in 
section  2981,  within  which  the  importer  is 
allowed  to  protest,  begin  to  run  upon  such 
ascertainment  and  liquidation  of  the  duties ; 
and,  therefore,  the  protest  in  the  case  at  bar 
was  too  late. 

In  arriving  at  this  oonclusion  we  are  not 
unmindful  az  the  fact  that  the  defendants  in 
error  made  their  protest  in  acoordanoe   with 
the  regulations  of  the  Treasury  Department 
in  force  at  that  time.    A  regulation  of  a  de- 
partment, however,  cannot  repeal  a  statute ;     [55B1 
neither  is  a  construction  of  a  statute   by  a 
department  charged  with  its  execution  to  be 
held  conclusive  and  binding  upon  the  courts 
of  the  country,  unless  such"  construction  has 
been   continuously  in  force  for  a  lon|^  time. 
The  cases  cited  go  to  that  extent  and  no 
further.     In  regara  to  the  law  under  consid- 
eration the  construction  of  it  by  the  Treasury 
Department  has  not  been  uniform.    The  con- 
struction  contended  for  by   defendants    in 
error  first  arose  in  1876  and  lasted  onlr  until 
1885,  since  which  time  the  construction  has 
been  the  same  as  in  this  decision.    There  is  no 
such  long  and  uninterrupted  acquiescence  in 
a  regulauon  of  a  department,  or  departmental 
construction  of  a  statute,  ss  will  bring  the 
case  within  the  rule  announced  at  an  early 
day  in  this  court,  and  followed  in  ve^  many 
cases,  to  wit  that  in  esse  of  a  doubnul  and 
ambiguous  law  the  contemporaneous  con* 
strucnon  of  those  who  hsve  been  called  upon 
to  cany  it  into  effect  is  entitled  to  great  re- 
fpect»  sod  shoold  not  be  disregarded  without 
the   most  oogent  sad  persussive  reasons. 
3kmrHt  T.  Sm^,  Sff  U.  &  12  Wheat  20a 
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[6:  6081 ;  UniUd  States  t.  HiU,  120  U.  S. 
169,  182  J80 :  627,  632]  ;  Bdberfan  v.  2>e>wti- 
ing,  127  U.  S.  607  [82 :  269]  ;  and  very  many 
other  cases. 

IhehtdgmeTU  qf  the  OireuU  Oowri  is  reversed, 
and  the  case  is  remanded  to  that  etnirt,  with 
directions  to  mt  aside  the  verdict  and  grani  a 
new  trial, 

I  am  requested  to  say  that  Mr.  Justice 
Brewer  dissents  from  this  opinion  and 
judgment,  on  Uie  ground  that  the  practice  of 
the  Department  at  the  time  the  proceedings 
in  the  custom-house  took  place,  and  the  ac- 
tion of  the  Secretiuy  of  the  Treasury  in  the 
matter  of  the  protest  and  appeal,  ought  to 
take  the  case  out  of  what  he  concedes  to  be 
the  correct  construction  of  the  Statute. 


[696]  BROOKE  MAOEALL,  AppL, 

GEORGB  W.  OASir^AR  kt 

(See  S.  G.  Beporterls  ed.  686-607.) 

Suit  to  decree  deed  void-^eet  of  eompromise— 
laches— when  equity  wiu  not  aid  a  party-HiS' 
sertion  of  a  claim, 

1.  If  a  deed  is  void  upon  Its  face,  che  Interferenoa 
of  a  court  of  equity  In  a  suit  to  decree  the  deed 
to  be  null  and  void  Is  unneoessarj. 

2.  Where  one  has  acoepted  a  deed  from  bis  father, 
oompletely  condoning  causes  of  complaint  which 
be  had  against  his  father,  he  cannot,  after  his 
father*B  death,  go  behind  that  fhial  and  satfsfao- 
tory  compromise,  because,  upon  some  ground 
outside  of  anything  In  dispute  between  them,  his 
brothers  and  sisters  succeed  In  defeating  the  deed 
in  a  controversy  between  him  and  tiiem. 

a.  The  doctrine  of  laches  is  based  upon  grounds  of 
public  policy,  which  requires  for  the  peace  of 
society  the  discouragement  of  stale  demands. 

4.  Where  the  difficulty  of  doing  entire  justloe  by 
reason  of  the  death  of  the  principal  wltneasee,  or 
from  the  original  transactions  having  become  ob- 
scured by  time,  Is  attributable  to  gross  negligence 
or  deUberate  delay,  a  court  of  equity  wlU  not  aid 
a  party  whose  application  Is  thus  destitute  of  con- 
science, good  faith  and  reasonable  diligence. 

%.  The  mere  assertion  of  a  dalm,  unaccompanied 
by  any  act  to  give  effect  to  it,  cannot  avail  to  keep 
alive  a  right  which  would  otherwise  be  precluded. 

[No.  97.1 

Argued  Nov.  M$,  Dec.  i,  1890.    Decided  Dec  9t, 

1890. 

APPEAL  from  a  decree  of  the  Supreme  Court 
of  the  District  of  Columbia  affirming  a  de- 
cree of  the  Special  Term  sustaining  a  demurrer 


Nora.— As  to  eaneeUaUon  <tf  adesd  or  a  eofUmeC, 
in  equUy^  for  frcMd,  eoneeaiment  or  mlsrepresenta^ 
(ton,  see  note  to  Keblett  v.  Macfarland,  tk  471. 

As  todeed:  avoided  in  equity,  by  fraud,  insanity, 
<irimlremi««,  duress,  «mdiie  IfUliMfies, /WNitf  on  nu^ 
riaot;  from  ward  to  guardian,  from  heir  to  exeoutor, 
cestui  que  trust  to  trustee;  fmheoOtti/,— eee  note  to 
Harding  v.  Handy,  6c  429. 

As  to  Statute  of  LimttaMons.  in  ease  of  fraud,  in 
etjuity,  see  note  to  Steams  v.  Page,  12:  OK. 

As  to  Statutes  of  lAmitalions  as  appUeat)ie  to  equity 
coMS.  see  note  to  Thomas  v.  ^rookenhrough,  6:  ttT. 
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and  dismissing  a  suit  to  decree  certain  deeds  nuU 
and  void,  and  for  an  account    Aftrmed, 

Statement  by  Mr.  OTdef  Jusiice  Fnllert 

Brooke  MackaU,  Jr.,  filed  his  bill  of  com- 
plaint in  the  Supreme  Court  of  the  District 
of  Columbia  on  the  first  day  of  June,  1895, 
against  George  W.  Casilear  and  wife,  Leon- 
axd  Mackall  and  wife,  Don  Barton  Mackall, 
Benlamin  Mackall,  Louise  Owens  and  hua- 
bana,  Catherine  Christy  and  husband,  Ed- 
mund Brand  and  Mary  £.  Keller,  alleging 
that  Leonard,  Don  Barton  and  Benjamin  were 
his  brothers,  and  Louise  Owens  and  Catherine 
Christy  his  sisters,  all  being  the  sole  surviv- 
ing children  of  Brooke  Mackall,  Sr.,  and  [557] 
Martha  Mackall,  his  wife ;  and  that  Edmund 
Brand  and  Mary  E.  Keller  were  the  sole  sur- 
viving children  of  Louis  Brand. 

The  bill  then  stated :  That  on  or  about 
December  21,  1863,  complainant  became 
owner  in  fee  simple,  through  a  conveyance 
to  him  from  Charles  W.  Pairo,  €^rge  Ran- 
dolph, executor,  and  Brooke  Mackall,  Sr., 
of  lots  in  the  City  of  Washington,  D.  C,  aa 
follows : 

Lot  2,  square  5 ;  lots  8  and  7,  square  17 ; 
lot  8,  square  81 ;  lot  15,  square  41 ;  lot  2, 
square  42;  lot  5,  square  48;  lot  12,  square 
56;  lot  10,  square  62;  lots  18,  14  and  17, 
square  76 ;  and  a  copy  of  the  deed  was  an- 
nexed. That  on  or  about  May  5,  1866,  com- 
plainant executed  his  promissory  notes  to  the 
order  of  his  father,  and  a  deed  of  trust  to 
said  Brooke  Mackall,  Sr.,  as  trustee,  which 
deed  was  acknowledged  before  the  latter  as 
notary  public,  upon  lot  2,  square  '5 ;  two 
parts  of  lot  12,  square  56 ;  and  lots  14,  17 
and  part  of  18,  square  76, — which  was  recorded 
June  5,  1867,  and  a  copy  whereof  was  an- 
nexed; that  there  was  no  consideration  for 
these  notes,  but  they  were  made  for  the  ac- 
commodation of  complainant's  father  for  Uie 
purpose  of  borrowing  money  for  the  benefit 
of  both,  but  no  money  was  borrowed,  and  it 
was  not  intended  that  any  claim  pn  the  notes 
should  be  set  up  against  the  complainant, 
and  there  was  no  default  in  the  payment  of 
the  same;  that  about  seven  years  after,  a 
variance  occurring  between  complainant  and 
his  father,  his  father,  having  possession  of 
the  notes,  without  complainant  s  knowledge 
or  consent,  advertised  said  property  for  sale, 
except  one  subdivision  of  lots*  18  and  14, 
souare  76,  which  had  in  the  meantime  been 
otnerwise  disposed  of  by  complainant ;  that 
the  advertisement  (a  copy  of  which  was  an- 
nexed) was  published  only  on  three  success- 
ive days,  though  the  trust  deed  required  a 
publication  of  sixty  days;  that  it  was  in- 
tended that  the  sale  should  be  kept  concealed 
from  complainant,  and  it  was  not  held  on 
the  premises,  but  at  the  rooms  of  the  auc- 
tioneer ;  that  no  bidders  were  present,  and  at 
the  instance  of  his  father  the  property  was 
struck  off  nominally  to  one  Joeeph  B.  Hill, 
but  really  for  the  benefit  of  complainant's 
father,  no  money  being  ever  paid  by  Hill,  p^. 
and  his  name  being  used  that  it  might  not  ^^^^* 
appear  that  the  trustee  was  a  purchaser  at 
his  own  sale ;  that  this  was  a  scheme  devised 
by  the  father  to  devest  the  son  of  his  prop- 
erty and  obtain  it  himself  without  paying 
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"Said  B.  Mackall  Sr.,  drew  up  forms  of 
reconveyance  to  complainant  of  8uch  property 
or  parts  thereof,  one  of  which  he  signed  and 
delivered  to  complainant,  and  which  are  now 
in  possession  of  complainant. 

^'In  Feb*y,  1880,  he  did  execute  a  recon- 
veyance of  all  his  interests  in  said  property, 
[Ml]  which  was  entirely  satisfactory  to  the  com- 
plainant, tiiough  such  reconveyance  was  at- 
tacked by  his  said  brothers  and  sisters,  and 
a  decree  was  made  adjudging  the  same  to  be 
void  as  to  the  property  herein  claimed  by 
complainant,  from  which  decree,  however, 
they  claim  to  have  taken  an  apoeal  to  the 
Supreme  Court  of  the  United  States,  and 
which  appeal  they  claim  is  now  pending, 
though  such  claim  is  not  admitted  by  com- 

fdainant.  While  such  litigation  was  pend- 
ng,  however,  there  was,  as  believed  bv 
complainant,  no  propriety  in  bringing  suit 
to  enforce  what  he  claimed  to  have  been 
sufficiently  performed  bv  the  execution  of 
said  deed  of  his  father^s  to  him  of  Feb'y 
^th,  1880,  and  such  litigation  was  pending 
at  a  very  recent  date." 

Complainant  prayed  process  and  that  the 
defendants  might  answer  the  bill  under  oath ; 
that  the  two  deeds  of  B.  Mackall,  Sr.,  trus- 
tee, and  Brand,  trustee,  to  Hill  be  adjudged 
and  decreed  to  be  null  and  void,  togeAer 
with  all  deeds,  etc.,  under  the  same;  that 
complainant  be  adjudged  to  be  the  owner  of 
the  propertv  free  and  clear  of  all  claims  and 
demanas  of  the  defendants,  and  entitled  to 
an  account ;  and  that  an  account  be  taken ;  and 
for  general  relief. 

To  this  bill  the  defendants  Casilear  and 
wife  demurred  upon  the  ground  of  multifar- 
iousness, laches  and  want  of  equity,  and  the 
other  defendants  also  demurred  upon  the 
irround  of  prior  decree,  multifariousness,  etc. 
The  latter  demurrer  was  sustained  January 
19,  1886,  and  the  bill  dismissed.  On  the 
28th  day  of  January  it  was  stipulated  on  be- 
half of  the  Casilears  that  the  bill  might  be 
considered  jbls  amended  by  adding  the  aver- 
ments: ^'That  the  complainant  had  no 
knowledge  of  the  sales  to  Ilill  or  either  of 
them  at  the  time  of  the  conveyance  to  Mc- 
^elden  and  McB.  Timoney ;"  that  ^'the  fair 
value  of  the  property  sold  by  McKelden  and 
McB.  Timoney,  trustees,  to  Casilear  was 
$7,500;**  and  that  "Brooke  Mackall,  Sr.,  left 
complainant  only  one  dollar  by  his  will, 
giving  all  the  rest  of  his  estate  to  his  other 
diildren,"  etc.  The  demurrer  on  behalf  of 
the  Casilears  was  then  sustained  and  the  bill 
dismissed.  The  cause  was  taken  from  the 
special  to  the  general  term  of  the  court  and 
the  decree  of  the  special  term  affirmed. 
Thereupon  an  appeal  was  taken  to  this  court 

[S6S1        ifdtfff.  Samuel  Shellabari^er  and  Jere- 
miah M.  Wilton  for  appellant. 

Mean,  J.  J.  Darliofl^n  and  8.  8.  Han- 
kie t<a  appelkea. 

Mr.  OhitfJuBtiee  Fuller  delivered  the 
opinion  of  the  court: 

Apart  from  the  pravers  for  process,  an  ac- 
count and  for  general  relief,  the  specific  re- 
lief sought  is  that  the    two   deeds  of  B. 
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Mackall,  Sr.,  trustee,  and  Louis  Brand* 
trustee,  to  Joseph  B.  Hill  be  decreed  to  be 
null  and  void,  together  with  all  deeds,  writ- 
ten instruments  and  claims  of  title  whatever 
derived'  through  the  same,  and  that  com- 
plainant be  adjudged  to  be  the  owner  of  the 
Sroperty,  free  and  clear  from  all  claims  and 
emands  of  the  defendants  or  either  of  them. 

The  deed  of  complainant  to  Mackall, 
senior,  was  dated  May  5,  1866,  and  recorded 
June  5,  1867.  The  deed  of  Mackall  to  Hill 
was  dated  June  26,  and  recorded  July  2, 
1873.  Brand's  title  was  derived  through  a 
conveyance  by  complainant  to  Morsel],  dated 
March  18,  1867,  and  the  conveyance  of  Mor- 
sell.  Mills  and  complainant  to  him,  dated 
July  14,  1868.  The  deed  from  Brand  to  Hill 
was  dated  and  acknowledged  July  29,  1873. 
and  presumably  recordeu  the  same  day, 
thougn  the  record  gives  the  date  as  July  28. 
The  bill  was  filed  June  1,  1885.  The  death 
of  Mackall,  Sr.,  was  stated  to  have  occurred 
February  28,  1880.  This  attack  was  de- 
livered, then,  more  than  nineteen  years  after 
the  deed  to  Mackall,  about  seventeen  after 
that  to  Brand  and  nearly  twelve  vears  after 
the  other  two  deeds  were  recordea. 

It  is  charged  that  the  deed  of  May  5,  1866, 
was  given  to  secure  complainant's  two  notes, 
amounting  to  nearlv  $600  in  the  aggregate, 
for  the  purpose  of  borrowing  money  for  the 
use  of  lather  and  son,  but  that  no  money 
was  ever  borrowed  theregn ;  Bnd  that  the  deed 
to  Brand  was  given  to  secure  a  note  for  $2,000 
payable  to  Mackall,  Sr.,  for  the  same  pur- 
pose, likewise  not  carried  out. 

Counsel  for  complainant  insisted  upon  the 
argument  that  the  deed  from  Mackall,  Jr., 
to  Mackall,  Sr.,  was  void,  because  Mackall. 
Sr.,  took  the  acknowledgment,  and  that  the 
sales  made  by  Brand  and  Mackall,  Sr.,  to 
Hill  were  invalid  by  reason  of  the  omission 
to  advertise  for  the  time  prescribed,  and  the 
want  of  publicity  in  the  conduct  of  the  sales, 
and  because  these  transactions  were  merely 
covers  for  the  purchase  by  Mackall  himseu  [S94] 
in  fraud  of  complainant's  rights. 

If  the  general  rule  that  an  acknowledgment 
is  not  essential  to  the  validitv  of  a  deed  as 
between  the  parties  applies  here,  the  fact 
that  a  grantee  cannot  take  the  acknowledg- 
ment 01  a  conveyance  to  himself  would  be 
immaterial  in  this  case.  The  execution  of 
this  deed  to  Mackall  was  expressly  averred 
by  complainant  and  its  delivery  conceded, 
but  he  alleged  that  it  was  given  to  secure 
notes  for  the  purpose  of  borrowing  money 
for  himself  ana  his  father,  and  that  this  was 
not  done.  ^ 

There  is  no  prayer  for  specific  relief  in 
relation  to  it,  nor  do  we  think  the  averments 
such  as  would  entitle  complainant  to  resort 
to  the  prayer  for  general  relief,  to  set  it 
aside,  by  reason  of  the  want  of  acknowledg- 
ment, if  Uiat  were  a  proper  ground ;  and.  if 
void  upon  its  face,  as  now  contended,  the 
interference  of  a  court  of  equity  would  aeem 
to  be  unnecessary.  Phelpe  v.  Oarrie^  101  U. 
S.  870,  875  [25:  855,  856].  We  shall  not. 
therefore,  review  the  various  Statutes  of 
Maryland,  Acts  of  Congress  and  autliorities 
referred  to  by  counsel  as  tending  to  justify 
the  position  that  in  the  District  c3  Columbia 
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a  deed  iB  not  operative,  even  as  between  the 
parties,  notwithstanding  delivery,  unless  it 
be  acbnowlcdged  and  recorded. 

Afl  already  stated,  nineteen  years  after  tbe 
conveyance  to  Mackall.  Sr..  seventeen  ^r 
that  to  Brand,  twelve  after  the  deeds  to  HUl 
and  five  after  Mackall' s  death,  the  son  charges 
the  father  with  what  his  counsel  c»ll8     ac- 
tual, active  and  intense  fraud ;"  and,  in  ex- 
planation  of  the  delay  in  seekjng  to  be  re- 
lieved from  the  consequences  of  this  conduct 
on  his  father's  part,  savs  that  ".soojViS!^''/^® 
execution  of   the  deeds  made  m  1874     (the 
conveyances  by  Hill  and  Mackall.    Br.,  to 
Leonard  Mackall.    and   by   McKelden  and 
Timoney   to  Casilear,    were   in    lo74),    his 
father  became  reconciled  to  him,  and  thev 
lived  together  and  shared  the  benefit  of  all 
property  possessed  by  each  in  common,  and 
his  father  constantly  assured  him  that  he 
would  rectify  all  that  was  wrong  m  said 
conveyances  to  the  best  of  his  ability,  which 
assurance  was  relied  upon  by  complainant 
and  was  satisfactory  to  him ;  that  his  father 
drew  up  forms  of  reconveyance  to  him  of 
such  property  or  parts  thereof,  one  of  which 
he  signed  and  delivered  to  complainant ;  and 
that  ^  in  February,   1880,  he  did  execute  a 
reconveyance   of    all    his  interests  in  said 
property-,  which  was  entirely  satisfactory. to 
complaioant,  though  such  reconveyance  was 
staked  by  his  said  brothers  and  sisters,  and 
A  decree   was  made  adjudging  the  same  to  be 
void   as     to  the  property  herein  claimed  by 
complaiiaant,   from  which  decree,   however, 
they  cl^im  to  have  taken  an  appeal  to  the 
Supierra^    Court  of   the  United  States,   and 
whicli  -  ca.ppeal  they  claim  is  now  pending, 
thou^lx     8uch  claim  Is  not  admitted  by  com- 
plainaxat.     While  such  litigation  was  pend- 
ing,    Ixo-wever,    there   was,    as  believed  bv 
complainant,  no  propriety  in  bringing  suit 
to  eti:fox-oe  what  he  claimed  to  have  been 
iufflcie:i:Et;ly  performed  by  the  execution  of 
said  cle>e«l  of  his  father's  to  him  of  February 
28,  18BO,  and  such  litigation  was  pending  at 
tvery   x^centdate." 

As  complainant  did  not  appeal  from  the 
decree     passed  against  him  in  favor  of  his 
brotliers  and  sisters  in  relation  to  this  prop- 
erty,  il;    must  still  stand  as  a  bar,  and  it  is 
not  easy  to  see  why,  under  the  circumstances 
stated    Dy   complainant,  that  litigation  did 
not   include  the  same  matters  and   things 
which  are  drawn  in  controversy  in  this  suit. 
Suppoaing  that  the  bill  of  the  complain- 
ant's brothers  and  sisters  attacked  the  deed 
of  February  28,  1880,  upon  the  ground  that 
its  execution  was  securea  by  undue  influence, 
would  it  not  devolve  upon  the  defendant  in 
that  case,  the  complainant   herein,  to   set 
up  that   he  was  in  fact  the  owner  of  the 
property  ;  that  his  father  had  obtained  the 
conveyance  from  him  under  circumstances 
constituting  a  fraud  upon  him ;  and  that  the 
deed  of  February,  1880,   was  given  by  the 
deceased  In  order  to  restore  to  the  defendant, 
complainant  here,  what  he  had  been  wrong- 
7  deprived  of?   And  as  complainant  con- 
tOTds  auch  were  the  facts,  why  was  not  that 
d^ense  set  np?    If  such  were  not  the  facts, 
what  becomes  of  the  complainant's  billT 
1B7  U.  8. 


But,  assuming  that  the  matten  relied  on 
nere  are  not  necessarily  inconsistent  with  that 
oeoee,  then  according  to  his  own  contention, 
complainant  occupies  this  position :  Havinff 

I^S^^  ^.^^^  ^"^  ^^»  ^e'  completely 
condoning  the  causes  of  complaint  which  he 

511® f^i,^®.  ^  against  him,  he  now.  after 
his  father's  death,   seeks  to  go  behind  that 
nnai  ana   satisfactory  compromise,    because 
upon  some  ground,  outside  of  anything  liti- 
gated in  this  suit,  his  brothers  and  sisters 
succeeded  in  defeating  the  deed  in  a  contro- 
versy between  him  and  them.    This  we  think 
he  cannot  do ;  nor  can  we  admit  complainant's 
ideas  of   propriety   In  bringing  this  bill, 
while  that  was  pending,  or  In  declining  to 
litigate  these  matters  in  that  action,  as  fur- 
nishing any  satisfactory  explanation  of  the 
laches  which  has  characterized  his  conduct. 
If  that  laches  could  in  anv  respect  be  held 
to  be  excused  by  reason  of  his  expectations 
from  his  father,   we   cannot  allow  him  to 
plead  that,  because  those  expectations  in  part 
failed  of  realization  through  some  external 
cause,  therefore  he  is  any  tne  less  bound,  so 
far  as  his  dead  father  is  concerned,  by  a  de- 
lay which  would  otherwise  be  fatal. 

The  doctrine  of  laches  is  based  upon 
^rounds  of  public  policy^  which  requires  for 
uie  peace  of  society  the  discouragement  of 
stale  demands.  And  where  the  difficulty  of 
doing  entire  Justice  by  reason  of  the  death 
of  the  principal  witness  or  witnesses,  or  from 
the  original  transactions  having  become  ob- 
scured by  time,  is  attributable  to  gross  neg- 
ligence or  deliberate  delay,  a  court  of  equity 
will  not  aid  a  party  whose  application  is 
I  thus  destitute  of  conscience,  good  faith  and 
I  reasonable  diligence.  Jenkins  v.  iV«,  27  U.  S. 
12  Pet.  241  [9 :  1070]  ;  McKnigJU  v.  Taylor,  43 
U.  8.  1  How.  161,  168  [11 :  86,  88]  ;  Oodden 
V.  Kimmdl,  99  U.  8.  201  [25 :  481]  ;  LandsdaU 
V.  Smith,  106  U.  8.  891  [27 :  2191^;  Ze  Oendre 
V.  Byrnes,  44  N.  J.  Eq.  872,  12  Cent.  Rep. 
815 ;  Wilkinstm  v.  Sherman,  45  N.  J.  Eq.  418. 

The  time  for  this  son  to  have  attacked  his 
father  on  the  nound  of  fraud  was  prior  to 
that  father's  death;  yet  no  movement  was 
made  to  set  aside  these  alleged  fraudulent 
conveyances,  until  five  years  after  that  event 
transpired.  The  father  died  testate,  and  by 
his  will  the  property  in  controversy,  subject 
to  the  Casilear  convevances,  passed  to  the 
brothers  and  sisters  of  complainant,  as  Uie 
father's  devisees,  who  were  natural  objects 
of  the  bounty  of  the  testator,  os^!,  so  far  as 
this  record  snows,  entitled  to  his  considera- 
tion. The  allegations  of  the  bill  fall  far  . 
short  of  discharging  the  burden,  which  rested 
on  the  complainant,  of  satisfying  the  court 
that  his  delay  had  not  operated  to  the  prej- 
udice of  these  parties. 

Without  regard  to  the  deed  of  February. 
1880,  the  rule  in  question  would  forbid  re- 
lief, and,  so  far  as  that  deed  is  concerned, 
complainant  could  not  elect  to  take  under  it 
and  then  claim  that  delay  was  excused  while 
he  experimented  in  trying  his  case  by  piece- 
meal. Of  course  it  must  be  admitted  that 
an  affectionate  son  would  feel  a  natural  re- 
luctance to  make  a  charge  of  fraud  against 
his  father,  but  where  the  time  consumed  in 
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OYercoming  this  fs  prolonged  as  in  this  in- 
stance, we  cannot  recognize  the  relationship 
as  sufficient  explanation  of  the  laches. 

These  views  are  applicable  to  the  defendants 
Casilear.  Casilear  purchased  at  a  sale  under 
a  trust  deed  given  to  secure  a  note  for  $8,000, 
in  respect  to  which  there  is  no  allegation 
that  the  note  was  not  for  value  received. 
The  excuse  for  the  delay  is  that  complainant 

Protested  against  Casilear 's  claim  and  notified 
im  that  ho  would  not  submit  to  the  sale ; 
but  the  mere  assertion  of  a  claim,  unaccom- 
panied by  any  act  to  give  effect  to  it,  cannot 
avail  to  keep  alive  a  right  which  would 
otherwise  be  precluded.  It  is  said,  however, 
that  complainant  had  been  engaged  in  ne- 
gotiations from  time  to  time  with  Casilear, 
orally  and  by  mutual  correspondence  in 
writinff,  whidi  complainant  hoped  would 
result  In  a  settlement  and  adjustment  of  their 
differences  in  regard  to  the  property  held 
bv  him;  but  the  bill  does  not  state  that 
C^ilear  gave  any  encouragement  to  such 
hopes,  or  ever  promised  anv  settlement  or 
adjustment,  or  ever  conceded  that  his  pur- 
chase was  in  any  respect  doubtful,  or  ever 
in  any  way  recognized  the  claims  ctf  the 
complainant. 

Under  the  circumstances  we  entertain  no 
doubt  that  the  demurrers  were  properly  sus- 
tained, and  the  decree  i$  qfflrmed,  • 


R  CARTER  WELLFORD  vr  au,  Appte., 

WILLIAM   TAYLOE   SNYDER.  Trustee. 

(See  8. 0.  Beporterls  ed.  m-ttS.) 

WiU—abeolute  bequeet—eanneeting  etatteee. 

L  Where  a  testator  bequeaths  to  hJs  four  daufrh- 
ters  980,000  apieoe.  to  be  Invested  in  stock  or  se- 
curities, which  be  directs  his  executors  to  bold  in 
trust  for  his  said  daughters  respectivelj,  and  ap- 
plj  the  Income  thereof,  as  it  shall  accrue,  to  their 
several  use  and  benefit,  each  daughter  has  the 
absolute  propertj  in  that  sum,  which  will  past  by 
berwfO. 

&  Tbesubsequeotprovisionsof  the  will  that  from 
and  after  the  intermarriage  of  anj  of  bis  daugh- 
ters, bis  executors  shall  hold  the  stock  or  securi- 
ties belonging  to  said  daughter  so  marrjring  in 
trust  for  tbe  maintenance  of  beiself  and  husband 
for  life,  and.  after  the  death  of  both,  for  such 
Issae  as  she  maj  leave  at  berjdeath.  and  if  she 
shall  die  without  iMue.  then  for  her  surviving 
sisters  and  the  iMue  of  any  deceased  sister,  do  not 
affect  the  absolute  title  of  a  daughter  who  never 
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the  wOl  of  her  father  as  making  an  abeoluta 
bequest  to  her.    Affirmed. 

Statement  by  Mr,  JueUee  Grmy< 
This  was  a  bill  in  equity,  in  the  nature  of 
a  bill  of  interpleader,  for  the  construction 
of  the  will,  dated  July  1,  1824,  of  Jo'nn 
Tayloe,  by  which,  after  providing  for  his 
wife,  giving  an  annuity  of  tl,dOO  to  a 
daughter-in-law,  making  a  devise  to  a 
grandson,  and  devising  and  bequeathing  the 
greater  part  of  his  lands  and  personal  prop- 
erty to  nis  six  sons,  he  provided  for  ma 
daughters  as  follows : 

''Having,  at  the  time  of  the  intermarriaga 
of  my  daughter  Mrs.  Henrietta  Hill  Key, 
settled  upon  her  ten  thousand  dollars,   I 

give  and  bequeath  to  the  said  Henrietta  ten 
lousand  dollars  more  to  be  settled  upon 
her,  to  her  own  separate  use  during  her  life, 
and  after  her  death  upon  her  children  and 
their  descendants.  I  wish,  however,  to  be 
taken,  as  a  part  of  the  ten  thousand  dollars 
now  bequeathed,  about  fifteen  hundred  and 
seventy -two  dollars  ninety  and  a  half  cents, 
which  I  paid  on  account  of  her  husband  a 
short  time  since,  and  for  which  a  settlement 
of  slaves  has  already  been  made  upon  her : 
and  also  any  other  sums  of  money  which  I 
have  heretofore  paid,  or  may  hereafter  pay 
or  become  liable  for  on  account  of  her  said 
husband.  These  sums  are  to  form  a  part  of 
the  ten  thousand  dollars  hereby  directed  to 
be  settled,  and  are  not  to  be  taken  in  addi- 
tion thereto. 

*'!  give  and  beoueath  to  my  daughters 
Catharine,  Elizabeth  M.,  Virginia  and  Anne 
O.  Tayloe  twenty  thousand  dollars  apiece,  to 
be  vested  in  United  States  Bank  stock  or  in 
government  securities,  which  stock  or  securi- 
ties I  do  hereby  direct  that  my  executors 
hereinafter  named  shall  hold  in  trust  for  my 
said  daughters  respectively,  and  shall  apply 
the  dividends,  interest  or  profits  of  the  said 
stock  or  securities  to  the  use  and  benefit  of 
my  said  daughters  Catharine,  Elizabeth  M., 
Virginia  and  Anne  O.  Tayloe  severally  «nd 
respectively,  as  the  said  dividends,  interest 
and  profits  shall  accrue ;  and  from  and  after 
the  intermarriage  of  any  of  tliem,  then  my 
said  executors  snail  hold  the  said  bank  stodk 
or  other  securities  belonging  to  the  said 
daughter  so  marrying,  in  trust  for  the  fol- 
lowing purposes,  that  is  to  say,  in  trust  for 
the  maintenance  of  her  and  her  husband 
during  their  joint  lives,  then  in  trust  for 
the  survivor  of  the  said  husband  and  wife 
during  his  or  her  life,  and  after  the  death 
of  sucn  survivor,  then  in  trust  for  such  issue 
as  she  may  leave  at  the  time  of  her  death. 
And  in  case  she  shall  die  without  leaving 
such  issue,  then  in  trust  for  her  surviving 
sisters  (my  other  daughters)  and  the  i«ue 
of  any  deceased  sister— such  issue  taking 
such  share  as  the  deceased  sister  whom  they 
represent  would  have  taken,  had  she  been 
alive  to  take.  And  it  is  my  intentioD  that 
the  said  stock  and  securities,  as  also  the  divi- 
dends, interest  or  profits  thereof,  shall  be 
utterly  free  from  the  power  or  control  of  the 
husbands  of  my  said  daughters.  And  the 
better  to  secure  the  payment  of  theas  my 
daughters*  fortunes,  I  do  hereby  direct  that. 
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if  the  fuodfl  hereinafter  partlcularlj  appro- 
priated  for  the  payment  of  debts  and  lesa- 
ciee  ahall  be  Insumcient  for  payment  of  deota 
and  lefadea,  mj  estate  generally  must  be 
cfaargea  to  make  up  the  deficiency  to  my 
said  daughters.* 

He  then  set  apart,  as  a  fond  for  the  pay- 
ment of  debts  and  legacies,  certain  real  and 
personal  estate,  and  all  the  residue  of  his 
estate  of  erery  kind  not  specifically  derised 
or  bequeathed;  and  gare  to  his  sons  any 
surplus  of  this  fund  remaining  aftier  payment 
of  debts  and  legacies. 

By  a  codicil,  dated  March  4,  1825,  he  pro- 
Tideid  as  follows:  ** James  Baker,  Esq., 
bsTing  intermarried  with  my  daughter  Catha- 
rlue.  IhaTc  given  him,  in  part  oi  the  fortune 
Intended  to  be  bequeatned  to  my  said 
daughter,  the  sum  of  five  thousand  aollars, 
and  my  said  son-in-law  having  expressed  a 
wish  that  all  the  rest  of  the  fortune  intended 
for  his  said  wife  should  be  settled  upon  her, 
I  have  nnnexed  this  codicil  for  the  purpose 
of  carrying  that  wish  Into  effect,  and  do 
hereby  declare  that  all  estate  and  interest 
whatsoever  bequeathed  by  my  said  will  to 
my  said  daughter  Catharine  (except  the  flye 
thousand  dollars  given  as  aforesaid  in  part 
thereof)  shall  be  taken  and  received  to  be  in 
trust  to  my  said  daughter  Catharine  to  her 
separate  use  and  to  her  representatiyes,  as 
designated  and  limited  in  that  clause  of  my 
will  in  which  I  have  made  provision  for 
my  daughters,  it  being  my  intention  that  no 
further  part  of  the  said  Catharine's  fortune 
shall  be  enjoyed  by  the  said  James  Baker, 
but  as  the  separate  estate  of  his  wife.* 

The  will  and  its  codicils  were  admitted  to 
probate  March  14,  1888« 

The  case  was  set  down  for  hearing  on  bill 
and  answers,  and  was  as  follows:  John 
Tayloe's  daughters  Catharine,  Elisabeth  M. 
ana  Anne  O.  married  and  died,  leaying 
children  or  gimndchlldren.  His  daughter 
Virginia  died  unmarried,  leaying  a  will  by 
which  she  bequeathed  the  sum  of  $20,000, 
bequeathed  to  her  by  her  father,  to  a  daughter 
of  Anne  O.  The  question  presented  to  the 
court  was  whether  by  the  will  of  John 
Tayloe  this  sum  vested  in  his  daughter  Yir- 
finia  so  as  to  pass  by  her  will,  as  her  legatee 
and  administrator  contended;  or,  as  con- 
tended by  the  grandchildren  of  Elisabeth 
M.,  went,  upon  the  death  of  Virginia  un- 
married and  without  issue,  to  her  sisters  or 
their  Issue. 

The  court  entered  a  decree  in  favor  of  Vir- 
ginia Tsyloe*s  lent^.  5  Mackey,  448. 
The  mndchildren  ol  Kliabeth  M.  i^pealed 
Id  this  court. 

Mr,  L«l^  Bobiasoa*  I6r  tppdlanto: 
If  a  testator  cives  an  absolute  interest  hi 

laads  or  personslty  and  afterwards  shows  that 

be  means  the  donee  to  take  a  less  estate,  the 

prior  gift  will  be  so  restricted. 
SUeW  KtUtU,  O  Pa.  257;  8  Cndse.  Real 

Prop.  (OreenL  ed.)  848;  Uriek'$  Afp.  86  Pa. 

888;  TWry  y.  Wiggim,  47  K.  T.  5187  BtU  t. 

Wanu  4  HnQ»  408;   (MUr  y.  OHmtmM,  88 

OhIoSt  89;  Aarfary.  Bowimr,  19 Ohio  St  480; 

ilmith  y.  BtO.  81  U.  a  8  At  78  (8 :  885). 

is7v.a. 


A  court  of  equity  will  look  to  the  dear  in* 
tendon  of  the  testator. 

Luca$  V.  Loekhart,  10  Smedes  A  M.  486; 
Woodruff  y.  Woodruff.  82  Oa.  861;  BarTu$  v. 
Kirkland,  8  Qnj,  514;  BuUor  y.  (Troy,  L.  R. 
5  Ch.  26;  Dean  y.  ffart,  62  Ala.  808;  Pil- 
low  y.  Wade,  81  Ark.  688;  Sk^dmr  y.  Baker.  5 
Mackey,  458. 

In  construing  a  will  mmmatlcal  accuracy 
may  be  disregarded;  and  it  shoukl  be  read  with 
a  view  to  the  situation  and  circumstances  of 
the  testator. 

J>^r  ▼•  Broneon,  88  Minn.  861;  (TJfeaU  y. 
Booter,  4  Rich.  Eq.  88;  EeM  v.  iVrry,  1 
Desaus.  858;  Boberte  y.  Watam,  4  Jones,  L.  819; 
BotUm  SttfeDepoeit  d  Truet  Oo.  y.  Comn  (Mass.) 
8  L.  R  A.  740;  Bom  v.  McBoee.^^lHo.  59a 

A  gift  to  a  trustee  of  personal  property,  with- 
out words  of  limitation,  vests  in  him  the  whole 
estate  subject  to  the  trust 

Baneon  y.  WortMngUm,  12  Md.  418;  J^<te 
y.  Kauffinan.  86  Pa.  99;  Prewtt  y.  Land^ » 
Miss.  495. 

The  rule  which  cives  an  absolute  interest  in 
the  fund,  where  there  is  a  general  gift  of  the 
income,  is  not  a  very  strong  rule. 

Blann  v.  Beff.  5  De  G.  £  6m.  668.  2  De  O. 
McN.  &  G.  781;  Innee  y.  MiteKdl.  6  Ves.  Jr. 
466;  Weth0reU  y.  Wetherea.  4  GUL  59;  BamO- 
Um  V.  Lhyd,  2  Ves.  Jr.  415. 

The  plsdnff  of  property,  whether  real  or  per- 
sonal, m  the  hsnos  of  a  trustee,  upon  a  distinct 
trust  to  pay  over  the  income  to  the  beneficiary, 
but  with  equal  clearness  not  to  pay  over  too' 
principal,  gives  to  the  benefidaiy  a  yested 
equitable  estate  for  life. 

Brandon  y.  iZMiMm,  18  Ves.  Jr.  429;  Dkk 
y.  Pitehford,  1  Dey.  A  B.  Eq.  480;  Bavent  y. 
Bealp,  15  Barb.  801;  Baeom'e  App,  57  Pa.  504- 
514;  Akere  y.  Akmn.  28  N.  J.  Eq.  81. 

The  bequest  in  controversy  amounts  to  no* 
more  than  a  bequest  to  an  unmarried  woman 
and  her  children,  in  which  case  she  takes  a  life 
estste,  with  remainder  to  her  children,  if  any. 

Dean  y.  Bari^  62  Ala.  808;  Fatee  y.  Owrrier, 
55  N.  H.  892;  Ptorry,  TrusU,  g  868:  Lewin, 
Trusts,  105;  Bain  v.  Leecher.  11  8bn.  897; 
Newman  y.  SigkUnffole,  1  Cox,  841:  BoUieter 
y.  8Aaw.  46  Conn.  248;  Ba^flekL  v.  Sokier,  114 
Msss.  48. 

A  gift  over  of  the  legacy  orshsre  of  a  legatee 
dying  under  certain  carcurostaoces  only  lakea 
effect  if  the.death  happens  in  the  testator^  life- 
time. 

VarteMY.  IT^iifi,  2  Kay  A  J.  700;  MeKinnan 
y.  Fnek,  2  Keen,  555;  Bomer.  iWaat,  2Myl 
A  K.  15;  Salielmtf  v.  /V^.  8  Here.  86;  Ed 
wmrde  y.  Bdwarde,  15  Beay.  857;  WhitneM  v. 
Whiineg,  45  X.  H.  811;  Briffoe  t.  Shaw,  9  Al- 
len, 516;  EiU  y.  BOl,  5  GiU  &  J.  87. 

If,  however,  the  bequest  be  in  remainder 
after  a  life  interest,  the  gift  over  Is  not  restricts 
ed  to  death  in  the  testator's  lifetime,  hot  oper- 
ates duringthe  oontinuanoe  of  the  life  interest 

Beree  v.  MeUugkUm,  1  Prke.  264;  GaUand 
y.  Leomard,  1  Swsnst  188;  DaOoeia  y.  Etir,t 
Ross.  880;  Jokneion  y.  AntrobuM,  21  Bear.  558: 
Mwardi  y.  Bdwarde,  15  Bear.  864. 

Personal  property  may  be  ttmlted  over  after 
a  life  estate,  but  not  after  a  gift  of  the  absolute 
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t  Com.  888;  (MMsrtf  t. 
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415,  4  Cond.  Eng.  Ch.  415:  Jaekmm  t.  BuU,  10 
Johns.  20;  Jacktan  t.  Bobin$,  It  Johns.  587; 
ld6  ▼.  Ide,  5  Mass.  504;  Burbank  T.  Whitney, 
24  Pick.  166. 

Where  the  first  taker  of  an  interest  in  lands 
lias  an  at)solate  estate  therein^  a  limitation  over 
by  the  way  of  executory  devise  is  Toid. 

Eox9ey  ▼.  Hoacm/.Vl  J^.  J.  Eq.  21;  BHnden 
y.  Koppdmann^  68  Mo.  482;  Wead  t.  Qray^  78 
Jfo.  66. 

The  limitatioii  oTer  after  the  fee  is  Toid. 

Karker'$  App.  60  Pa.  141;  Feame,  Cont. 
Hem.  401;  Las$enee  y.  Tiemmf,  1  McN.  A  G. 
4US1;  ArtMtrong  t.  Kent,  21  N.  J.  L.  500. 

Mesers,  Wan.  Pinknej'  Whyte  and  Hen- 
ry Wise  Garnettf  for  appellee: 

The  intention  of  a  testator  is  to  he  collected 
from  the  words  of  the  will. 

Bawlff  T.  Lammot,  8  Har.  A  J.  4;  Dougherty 
T.  Monett,  6  Gill  &  J.  460;  Chamberlain  t.  Oto- 
4ng$,  80  Md.  464. 

A  devise  over  of  personal  property  must  be 
^one  by  express  words  or  necessai^  implication. 

Bvane  v.  Iglehart,  0  Gill  &  J.  186;  CaanUy 
V.  Meyer,  4  Md.  10;  Edelen  v.  MiddleUm,  9 
■Gill,  161. 

A  gift  of  personal  estate  without  words  of 
limitation  is  sufficient  to  pass  the  absolute  in- 
terest, and  a  bequest  of  toe  income  or  annual 
produce  of  a  fund  is  equivalent  to  a  gift  of  the 
principal. 

Hawkins,  Wills,  128. 

An  indefinite  bequest  of  the  dividends  gives 
the  absolute  property  of  stock. 

Page  v.  Leapingwell,  18  Vea.  Jr.  468. 

Gift  of  the  interest  of  the  capital  sum  of 
#1,000  to  wife  for  her  sole  use  and  benefit,  free 
from  debts  or  control  of  any  husband,  is  held 
absolute  gift  of  capital. 

Humphrey  v.  Humphrey,  1  Sim.  N.  8.  586; 
Kerry  v.  Derrick,  Cro.  Jac.  104. 

Devise  of  the  rents  of  an  estate  is  held  to  pass 

Ahp  fpf 

2  Redf.  Wills  (2d  ed.)  829;  Manning  v. 
Craig,  4  N.  J.  Eq.  486. 

A  be<^uest  of  the  interest  or  produce  of  a 
fund,  without  limitation  as  to  the  extent  of  its 
•duration,  is  a  bequest  of  the  fund  itself. 

Garret  v.  Rex,  6  Watts,  14;  Penneyltania 
Co'i  App,  88  Pa.  812;  MiUard^e  App,  87  Pa. 
467;  Collier  v.  CoUier,  8  Ohio  St.  869;  Jarman, 
Wills,  267.  784. 

A  gift  of  personalty  to  trustees,  to  pAj  the 
interest  to  A,  is  an  absolute  gift  of  the  principal. 

Elton  V.  Shephard,  1  Bro.  Ch.  682  (App.); 
Haig  v.  Swiney,  1  Sim.  &  Stu.  ^7;  Adameon 
T.  Armitage,  19  Ves.  Jr.  416. 

When  the  interest  or  produce  of  a  fund  is 
bequeathed  to  a  legatee,  or  in  trust  for  him, 
without  any  limitation  ss  to  continuance,  the 
principal  will  be  regarded  as  bequeathed  also. 

Crctft  V.  Bnook,  18  N.  J.  Eq.  121;  QvUek  v. 
QuliA,  27  N.  J.  Eq.  498;  Earl  v.  Orim,  1 
Johns.  Ch.  494.  1  N.  Y.  Ch.  L.  ed.  220:  Me- 
Michael  v.  Hunt,  83  N.  0.  844;  dprovVe  App. 
106  Pa.  488;  Bmith'e  App.  28  Pa.  9;  Sheriff  y. 
Brown,  8  Cent.  Bep.  772,  6  Mackey,  172. 

A  gift  of  income  or  produce  of  a  fund,  unao- 
-companied  by  words  limiting  the  duration  of 
the  benefaction,  confers  an  absolute  estate. 

PhUipsT,  Chamberlaine,  4  Yes.  Jr.  68;  BafO- 
line  V.  Jenninge,  18  Yes.  Jr.  89;  Adameon  v. 
Armitage,  19  Yes.  Jr.  416;  Stretch  v.  Watkine, 
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1  Madd.  253;    <M€mffh 
MeLoekey  v.  Meui,  4 


Mr.  Justice    Oj 
of  the  court : 

The  decision  of  tfa 
true  construction  of 
Tayloe's  will  by  ^ 
four  of  his  dau^htc 
each.  NeitJier  the  < 
will,  nor  the  codicii 
any  material  bearinfi; 

The  testator  be^i) 
queathing  to  each  c 
the  sum  of  $20,000  a 
United  States  Bank  & 
curities,  which  he  d 
hold  in  trust  for  his 
ivelv,  and  to  apply  tl 
shall  accrue,  to  their 
fit  Had  the  testatoi 
could  be  no  doubt  thi 
daughter  of  the  priii< 
income  thereof    vested 

groperty  in  that  sum, 
er  will,  or,  if  she  < 
representatives.  Pia^e 
Jr.  468,  467;  Adam»an 
Jr.  416,  1  Coop.  283 ;  ( 
14 ;  Fairfax  v.  Brtnon, 
sentence  of  the  para^ra 
tator,  if  a  fund  afters 
the  payment  of  debts  i 
insufficient,  charges  hi 
the  pavment  of^thea 
tunes, ^^d  "to  make 
my  said  daughters, "  t 
elusion. 

The  operation  or8u< 
pass  an  absolute  title  i 
stricted  by  a  context  r 
tion  that  the  le^tee  slu 
life  only.  Wetherell  v. 
and  1  DeG.  J.  &  S.  13^ 
Pa.  267.  The  real  qv 
how  far  the  intermedial 
paragraph  under  consic 
effect  of  the  general  wo) 
four  daughters. 

The  testator  introducei 
directing  that  ''from  a 
marriage  of  any  of  them 
hold  the  stock  or  securi 
the  said  daughter  so  ma 
the  following  purposes, ' 
sentences:  1st.  For  the 
and  her  husband  and  th 
for  life,  and  after  the 
such  issue  as  she  may  h 
her  death."  2d.  ''And  ii 
without  leaving  such  ii 
surviving  sisters  and  tl 
ceased  sister.  8d.  The  1 
to  be  his  intention  that  1 
income  ''shall  be  utterly  i 
or  control  of  the  husfa 
daughters." 

By  the  order  and  conne 
tences,  and  by  the  natura 
meaning  of  the  words  u 
apply  to  daughters  who  1 
preliminary  suppositioD 
^  from  and  after  the  inten 
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Cadwaladkb  t.  Pabtbumb. 
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tbam*  the  executor  thall  hold  the  stock  or 
iecuritiee  "belcmging  to  the  said  daughter 
■o  marryiAff,  in  trust  for  the  following  pur- 
poaea/  unoerliea  and  attends  all  the  provis* 
lona  by  which  those  purpoaea  are  oeflned. 
Of  thoae  proTisions,  as  above  classified,  the 
first  and  toe  third,  making  mention  of  bus* 
banda,  cannot  possibly  apply  except  to  mar- 
ried daughters;  and  immediately  after  the 
last  wonu  of  tbe  first,  by  which  upon  the 
death  of  a  married  daughter  and  her  bus* 
band  her  share  is  to  go  to  "such  issue  as  she 
may  leave  at  the  time  of  her  death,"  follow 
the  words,  ''And  in  case  she  shall  die  with- 
out leaving  such  issue,*  which  define  the 
event  in  which  the  second  provision  shall 
take,  effect.  In  this  connection,  the  word 
**she*  in  the  singular,  uid  the  words  desig- 
nating her  issue,  relate  grammatically,  as 
well  as  naturally,  to  the  married  daughter 
and  her  issue,  just  mentioned,  and  not  to 
the  four  daughters,  married  or  unmarried, 
and  to  issue  of  unmarried  ones.  The  three 
provisions,  whether  viewed  separately  and 
according  to  the  letter,  or  as  a  whole  and 
according  to  the  manifest  spirit  and  intent, 
all  have  one  aim,  and  one  only,  that  the 
share  of  any  married  daughter  (the  income 
only  being  received  by  herself  and  her  hus- 
band for  life)  shall  never  pass  into  the  hus- 
band's ownership  or  control,  but  shall  vest 
in  her  issue,  if  she  leavea  any,  otherwise  in 
the  testator's  other  daughters  or  their  issue. 

The  general  design  qi  the  testator  is  mani- 
fest to  give  all  his  daughters  equal  portions : 
the  provisions  with  regard  to  the  shares  of 
those  who  marry  are  not  inconsistent  with 
this  desi^,  but  are  intended  to  preserve  the 
benefit  of  the  bequest  to  the  daughters  and 
their  children ;  and  thoae  provisions  do  not 
affect  the  absolute  title  of  a  daughter  who 
never  marriea. 

This  coDclusion  is  in  accord  with  a  long 
line  of  English  decisions  of  high  authority 
In  similar  cases.  WMUsU  v.  Dudin,  2  Jac. 
Jt  W.  879;  HtdfM  v.  Hutme,  9  Sim.  044; 
WinehDartk  v.  Winehtorth,  8  Beav.  570; 
€hmfmrta  v.  Oumpert^  8  Phill.  107 ;  L(U9ene$ 
V.  TWn^,  1  Macn.  k  O.  551,  8  Hall,  ft  T. 
115 ;  CorbeU'»  TrusU,  H.  R  V.  Johnson,  691 ; 
Keii€U  V.  KelUtt,  L.  R.  8  H.  L.  100.  108, 
109.  See  also  Oulidt  v.  thUick,  85  K.  J. 
Ea^824,  and  87  N.  J.  Eq.  498. 

The  court  below,  therefore,  rightly  held 
that  the  principal  of  the  sum  beaueathed  to 
Virginia  Tayloe,  who  never  married,  vested 
la  her  ahsolutely,  and  went  to  h^  legatee. 

Dtcrtt  offifwktd, 

JOHN  CADWALADER,  Collector.  Bg. 

in  Err,, 

e. 

ARTEMTJS  PARTRIDGB  vr  al. 

(flee  a.  a  BeporterteA  MS  Wj 

Dv  ti€0~~prate9t,9»iUn  JUtd    d^cim'on  ^$ter€iarp, 

L   A  protert  a^aiast  the  Qletal  eaaotloii  of  duties 


NoTB.-^*  to  turn  ef  UntUd  StaUt  for  dttUm, 
mnt§  to  ColCcd  8tat«a  t.  S80  Cheats  of  Tnu  •:  701 

At  Ui  action  to  rteovm-  back  dtUim  jxtid  wmdm 
Uaf;  ptoitft,  hew  mad4,  and  «•  4#«e(,-«se  note  to 
Ofvrly  V.  TbompaOD,  11:  8B7. 
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oo  goods  imported  must  be  filed  within  ten  dajs 
after  the  asoertainoieot  and  UqoMatloo  of  the 
duties,  or  Uwfl]  be  too  latac  It  Is  not  sotMent 
that  snob  protest  shaO  be  filed  wHhln  ten  days 
from  the  time  the  coods  are  withdrawn  from  the 
warehouse  for  oonsnmptlon.  Where  the  protest 
Is  filed  too  late,  the  deolston  of  the  ooUeotor  as  to 
the  duties  becomes  flnaL 

&  A  deddoQ  bj  theSeoretaiT  of  the  Treasorj*  or 
bj  a  oourt«  revetslnir  a  prevlouserrooeous  mUnff 
of  the  deportment.  Is  of  no  aid  to  an  Importer 
who  has  not  dulj  protested  acalnst  a  similar  nil- 
Ina  with  respect  to  another  Importation. 

[No,  811.] 

8ubmitt4dNa9,M5,lS$0.   Decided  Dec  MM.  1S90. 

Fr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania, to  review  a  Judgment  in  favor  of  plain- 
tiff in  an  action  to  recover  dutiea  illegally  ex- 
acted on  merchandise  imported.     RetSnreetL 

The  facts  are  stated  in  the  opinion. 

ifr.  Was.  H.  T»ll,  Sodcitar-Om.,  for  plain- 
tiff in  error. 

Mr.  Frank  P«  Priehftrd  for  defendants 
In  error. 

Mr,  JveHce  Immmr  delivered  the  opinion 
of  the  court : 

This  was  an  action  at  law  by  Artemus 
Partridf^e  and  Thomaa  D.  Richarason,  trad- 
ing as  Partridge  &  Richardson,  against  John 
CMwalader,  Collector  of  Customs  for  the 
District  of  Philadelphia,  to  recover  back 
certain  alleged  illegal  and  excessive  duties 
exacted  on  merchandise  imported  at*  that 
port  by  them. 

The  only  defense  set  up  by  the  Collector 
was  that  the  protest  of  the  importers  against 
the  assessment  of  the  duties  was  not  filed 
with  him  within  ten  days  from  the  ascer- 
tainment and  liquidation  of  them,  as  re- 
quired by  section  9981  of  the  Revised  Stat- 
utes. 

The  case  was  tried  by  the  court  and  a  Jury, 
which  returned  a  special  verdict,  substan- 
tially aa  follows :  On  June  98  and  July  28, 
18H6,  the  plaintifb,  who  were  merchants  in 
Pbiladelpnia,  imported  into  that  port  three 
cases  of  Duttons,  which  were  duly  entered 
for  warehouse,  in  bond,  the  proper  bonds 
being  given  on  each  entry.  On  the  27th  of 
July  and  the  14th  of  August,  1886,  respect- 
ively, the  Collector  liquidated  the  duties  on 
the  entries,  at  the  sum  of  $189.50,  being  at 
the  rate  of  45  per  cent  od  valorem,  aa  brass 
buttons,  under  section  0  of  the  Act  of  March 
8.  1888,  which  rate  was  in  accordance  with 
the  inatructiona  of  the  Treaaury  Department 
then  in  force.  No  protests  were  made  by 
the  plaintiffs  against  these  liquidations,  and 
no  appeal  was  taken  from  thoae  decisions  of 
the  Collector.  On  November  8,  December  4 
and  December  8,  1888.  the  plaintiffs  with- 
drew the  buttons  from  the  warebouae  for 
consumption.  In  the  mean  time,  the  Treasury 
Department  had  decided  that  the  proper  rata 
of  duties  on  buttons  of  the  character  of  thoae 
imported  waa  but  25  per  cent  ad  taiorem,  aa 
buttons  not  specially  enumerated  or  provided 
for.  When  tne  buttona  were  withdrawn  from 
the  warehouse  for  consumption,  at  the  datea 
aforesaid,  the  plaintiffs  were  compelled  to 
pay  the  duty  aa  sassssed  and  liquidated  by 
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the  Collector,  to  wit,  $189.60.     Within  ten 
days  from  the  date  of  such  withdrawals,  the 

Slaintifb  protested  against  that  exaction  of 
uty,  and  afterwards  appealed  to  the  Secre- 
tary of  the  Treasury,  who,  on  Feburary  25, 
18^,  affirmed  the  Collector's  decision.  'This 
suit  was  brought  on  March  15,  1887.  The 
amount  of  the  duty  exacted,  over  and  above 
the  amoiwt  claimed  I7  the  plaintifEs  to  be 
due,  was  $62. 

The  verdict  concludes  as  follows:  ''And 
the  said  lurors  say  that  they  are  ignorant,  in 
point  of  law,  on  which  side  they  ought,  upon 
the  facts,  to  find  the  issue ;  but  that  if  the 
court  should  be  of  opinion  that  plaintiffs 
were  obliged  to  protest  asratinst  the  liquida- 
tion made  at  the  time  01  the  entry  of  the 
goods  for  warehouse,  in  order  to  take  advan- 
tage of  the  legality  of  the  exaction  of  the 
duties  at  the  time  of  the  entry  for  consump- 
tion and  application  to  withdraw  from  the 
warehouse,  then  they  find  for  defendant ;  but 
that  if  the  court  should  be  of  opinion  that 
plaintiffs'  protest  made  within  ten  days  of 
the  defendant's  refusal  to  allow  the  goods  to 
be  withdrawn  from  the  warehouse,  except 
16661  upon  payment  of  the  duties  in  accordance 
^  '  with  uie  liquidation  made  at  the  time  of 
entry  for  warehouse,  was  in  time,  then  they 
find  for  the  plaintiffs  in  the  sum  of  $62,  with 
interest  from  December  8,  1886."  On  this 
verdict  the  cirouit  court,  on  the  28th  of  Oc- 
tober, 1887,  entered  a  Judgment  for  t62  in 
favor  of  the  plaintiffs,  and  the  Collector 
thereupon  sued  out  this  writ  of  error. 

This  case  is  similar  in  all  essential  features 
to  Merritt  v.  Cameron  [anUt  p.  7721, 
Just  decided,  except  that  the  proceedings  in 
the  custom-house  in  this  case  took  place  after 
May  2,  1885.  when  the  Treasury  Department 
adopted  the  rule  that  protests  should  be  filed 
witnin  ten  davs  after  the  ascertainment  and 
liquidation  of  the  duties;  and  we  are  not 
.  confronted,  therefore,  with  a  treasury  ruling 
at  variance  with  the  construction  we  have 
put  upon  section  2081  of  the  Revised  Statutes. 
The  protests  in  this  case,  as  appears  from  the 
facts  above  set  forth;  were  too  late,  and  the 
decision  of  the  Collector  upon  the  ascertain- 
ment and  liquidation  of  the  duties  thus  be- 
came final. 

Wa  do  not  think  the  change  in  the  ruling 
of  the  Treasury  Department,  whereby  mer- 
chandise such  as  is  involved  in  this  case  was 
held  dutiable  at  a  greatly  reduced  rate, 
makes  any  material  difference  between  this 
case  and  MerriU  v.  Cameron.  On  this  point 
we  are  inclined  to  adopt  the  view  of  the 
solicitor-general  that  "a  decision  by  the  Sec- 
retary, or  by  a  court,  reversing  a  previous 
erroneous  ruling  of  the  Department,  is  of 
no  aid  to  an  importer  who  has  not  duly  pro- 
tested against  a  similar  ruling  with  respect 
to  another  importation.* 

ThejudgmentifHu  Cirouit  Qmrtiirowrted, 
and  the  earn  i$  remanded  to  that  court,  feith  a 
direction  to  eet  aeide  the  verdict  and  grant  a 
new  triaL 
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BALTDiOBE    AND    POTOMAC    RAII^    1568I 
ROAD  COMPANY,  Pff.  in  Brr..  ^      ' 

V, 

FIFTH  BAPTIST  CHURCH  OF  WASH- 
INGTON, D.  0. 

SAME 

8AMB. 

(Bee  8l  O.  Beporter^  ed.  fiOS-ns.) 

Corporation  de  tBCUy^-miinomer-^expreteien  ef 
opinion  upon  the  facts,  by  Judge  in  ^barging- 
jurg—fudgment  for  nuieanee. 

L  It  Is  only  neocBiftry  to  prove  that  the  plaintiff  \t 
a  corporation  defacto^  to  enable  It  to  maintain  an 
action  as;aln8t  anyone,  other  than  the  State,  who^ 
has  contracted  with  the  corporation,  or  who  has 
done  It  a  wronir. 

S.  A  misnomer,  or  mere  mistake  In  the  name,  of  a 
corporation  plaintiff,  which  does  not  affect  itn  ca- 
pacity to  sue  In  the  right  name.  Is  pleadable  In 
abatement  only,  and  is  waived  by  pleadinsr  to  the 
merits. 

8.  The  ezpresBlon  of  an  opinion  upon  the  tectm  by 
the  judge  to  the  jury.  In  any  court  of  the  United 
States,  Is  within  the  discretion  of  the  judge,  and. 
when  no  rule  of  law  to  Incorrectly  stated,  and  all 
matters  of  facts  are  submitted  to  the  Jury,  cannot 
be  reviewed  on  writ  of  error. 

L  A  judgment  recovered  In  a  former  aotlOD  fOr 
damages  for  a  nuisance  cannot  bar  a  subseqneot 
action  for  the  continufuice  of  the  same  nuisance., 
nor  diminish  the  measure  of  damages  to  be  reoov* 
ered  for  such  continuance. 

(Nos.  121,  128.1 
Argued  Dec  28,  J9, 1890.  DeeidedJan.  6,1891. 

r\  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  to  review  Judgments  Id 
favor  of  the  plaintiff,  the  Fifth  Baplist  Church 
of  Washington,  against  the  Baltimore  A  Poto- 
mac Railroad  Company,  defendant,  in  an  ae- 
tion  for  the  continuance  of  a  nuisance  to  the 
plaintiff's  use  of  its  house  of  public  worship. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Enoch  Totten,  for  plaintiff  in  error: 

The  plaintiff  was  never  incorporated,  and 
never  was  a  body  corporate,  as  allied  in  its- 
declaration. 

Douley.  Miener,  42 Mich.  882;  Bcmtiet  Chmrth 
of  Waehington  v.  Baltimore  A  P.  R,  Cb.  4 
Mackey,  48;  FirH  Baptiet  tioc  v.  BapaUe,  1» 
Wend.  606;  Mokelumne HiU Canal  SMin.  €b. 
V.  WoodXmrg,  14  CaL  424;  Harrier.  McGregor, 
20  Cal  124;  Btopte  t.  8c{fridge,  62  CaL  881; 


NoTB.— jUfo  wiasiii  of  damagmfor 
fiototoBalttmof«*P.  B.  Oo.  v.  fifth 
Choroh,  ST:  TBS. 

A$  to  ufko  iwflg  wciliifoiii  ooUiMfoe  pftHk)  wntiwiDa, 
and  toMsn;  ipsotol  dcwMOi  mtcKMSory  wnf Ikxf  of  abflfs 
tMmU  seenotsSoQeorietowDv.AlevandriaOtoat 
00.9:1011. 
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^kr^How  ▼.  Gregory,  78  DL  197;  Indianapolis 
furnace  d  Min.  Co.  t.  EerHmer,  46  Ind.  142; 
^f <  V.  Farrar,  24  Barb.  619;  Ferrariay,  Vat- 
<»ncelle9, 28  lU.  456;  TFJffiVi/Mv.  Franklin  Twp, 
^[•^.86  Ind.  816;  Firo  Department  ▼.  IKo,  10 
Wend  266;  1  Redf.  Railways.  64;  Mclntirev. 
-J^^^n  JHtehina  Auo,  40  Id?.  107;  Hoinig  ▼. 
^ome  d  W,  iffg.  Co.  81  J^.  800;  8tme  ▼. 
^^^,72  lU.  Shi  Utlei-  ▼. 


Ora 


Union  Tool  Co,  tl 


te?^iA^^J  «rn%  /w«.  a>.  ▼.  Oram,  48  N.  H. 
^^i^l;  Be  DevereawB,  64  Ga.  678;  MeCaaion 
li^^S^^  8^  db  L.  800.10  Cal.  168:  Ohildiy. 
%^^*  88  W.  Va.  66;  Day  t.  Jfttf  OumereMut. 
V  '  li^  ^-  75  Iowa,  694;  Fir^t  Cong,  Ohwreli 

•J^^Wflr,  54Mich.  671. 
i^^  **®  documentary  evidence  admitted  to  prove 

^•^  waa  incompetent  for  that  purpose. 
Cf/r^^i^^^  Cemeterg  Oo.  ▼.  Fint  Independent 
V>>l^rS**  18  Md.  117;  Moulcr  v.  AmeHean  L. 

-J,  ^*-  111  U.  a  885  (28:  447). 

^^d^^?*^'**^""^®'®^^  brought  in  the  name 

t|)^  n^     assumed  aa  Uie  corporate  name,  and 

'^ojj  £;®*  denying  the  existence  of  the  corpora- 

^  Aofl^  «oofl  defense  here  for  that  reason. 

^U€^  r-   l?Wto»,  11  N.  Y.  94;  Bobertewi  T. 

^'^£^  ^^  348,  9  Barb.  64;  Firmt  Baptiet 

Xr^!  ^^Tr*3*«»^.  1«  Wend.  605;  1  Chitty.  PI. 

B;  ^6!8.     5i5f**»»6«  2\»mp.  Oo.  v.  Newland,  4  Dev. 

/?C  ^«flr-     S^'^^oie  Inmsne  HomiUU  v.  Hiogine,  16 

~  9»^  V.  BirdsaU,  29  Barb.  85;  .BtyuT- 
r  £ol  09. 68  Qa.  280;  Bumham  v.. 
unttf  Am.  BixnA;,  6  N.  H.  446; 
ton,  96  U.  8.  666  (24:  628). 

denying  the  incorporation  is  a 
nd  puts  In  Issue  the  exbtence  of 
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V.  Gi{(^ 
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101  M^l; 
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ion. 


-^  db  8.  Foundry  y.8pooner,fiYi,9^\ 

Society  v.  Maeomber,  8  Met.  285; 

ureh  T.  Fbo^  5  Ohio,  286;  Ang. 

638;  jStna  Ine,  Oo.  v.  Wires,  SS 

.  Naugatuek  Whed  Co.  88  Pa. 

of  8outhmdd  v.  Eorton,  6  Hill, 

ybr  Propctgation  of  Oospel  v.  i^w- 

.  4  Pet  480  (7:  927);  Indianapolis 

Min.  Oo.  T.  Herkimer,  46  Ind.  142. 

•  P*  Morrisy  J.  J>  Darlington 

Matnilton,  for  defendant  in  error: 

ere  has  been  on  the  part  of  an  asso- 

K>Da  fide  attempt  to  organize  as  a 

rate  under  a  law  under  which  the 

umed  miglit  lawfully  be  created  or 

^:zifollowedby  luer  of  the  rights  claimed 

by  conferred,  at  least  a  corporation 

(ulta,  wboae  validitjr  only  the  State 

proceeding  can  assail,  and  which  it 

to  third  parties  to  attack  collater- 


Co.  V.  DanviUe  A  V.  B,  Oo.  75  HI.  118;  Swing 
V.  Bobeson,  16  Ind.  26;  JSieaeton  v.  OineinnaH 
db  Ft.  W.  R.  Co.  16  Ind.  275;  Gaines  t.  Bank 
of  Mississippi,  12  Ark.  769;  Thompson  v.  Can- 
dor, 60  111.  244;  aprtnp  Valley  Water  Works  v. 
San  Francisco,  22  Cal.  484;  Stockton  d  L.  G. 
Boad  Oo.  ▼.  Stockton  <A  C.  B.  Oo.  4^  Cal.  680; 
Persse  db  B.  Paper  Worhm  ▼.  Wmat^  1  Robt.  181. 
• 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court : 

These  two  actions  are  in  the  nature  of  ac- 
tions on  the  case  for  the  continuance  of  a 
nuisance  to  the  plaintiff  *s  use  and  enjoyment 
I  of  its  house  of  public  worship,  by  the  noise, 
smoke,  cinders,  ashes  and  vapors  from  the 
defendant's  adjoining  engine  house,  repair 
shop  and  locomotive  engines,  and  by  the  ob- 
struction of  access  to  the  plaintiff's  building 
by  the  defendant's  unlawful  use  of  its  side 
track  in  front  of  it. 

I  The  plaintiff  heretofore  brought  in  the 
I  court  below  a  similar  action  against  the  de- 
fendant for  maintaining  the  same  nuisance 
from  April  l,  1874,  to  March  22,  1877,  and 
at  the  trial  thereof  on  the  general  issue 
recovered  a  verdict  and  judgment  for  84,600, 
wbich  was  affirmed  by  this  court,  and  the 
amount  thereof,  with  interest,  was  paid  by 
the  defendant.  Baltimore  d  P.  B.  Ch.  v. 
Fi^h  Baptiit  Church,  108  U.  8.  817  [27 :  789]. 
The  present  actions  were  brought  and  tried 
separately ;  one  of  them  was  brought  March 
24,  1880,  for  damages  since  March  24,  1877, 
and  resulted  on  March  24,  1886,  in  a  verdict 
and  Judgment  for  $6,000;  and  the  other  was 
brought  June  11,  1888,  for  damages  since 
June  11,  1880,  and  resulted  on  April  22,  1886, 
in  a  verdict  and  Judgment  for  $7,000.  In 
each  of  these  two  actions  there  were  tbe  fol- 
lowing proceedings : 

The  declaration  was  headed  *'The  Fifth 
Baptist  Church  of  Washington,  D.  O.,  by 
its  Trustees,  v.  The  Baltimore  and  Potomac 
Railroad  Company,"  and  allegeid  that  the 
plaintiff  was  a  body  corporate  in  the  district 
of  Columbia,  undeir  and  by  virtue  of  the 
General  Corporation  Act  of  May  6,  1870, 
chap.  80.  §  2  (16  Stat.  99,  100)  ;  Rev.  Stat. 
D.  C.  58  688-644. 

The  defendant  pleaded  in  bar:  Ist  "That 
the  said  plaintiff  was  not  at  the  time  of  the 
commencement  of  this  suit,  and  never  was. 


V.  Tfymava  101X7.8.892(26:1050); 
t.  Bank  of  St.  Louis  v.  MaUhews,  98 
(25:  188);  JTritts  v.  Palmer,  182  U. 
817);  Ban  A;  qfT9ledoy.  International 
K.  Y.  542;  Methodiet  E.  U.  Church 
19  N.  Y.  482;  Baton  v.  AMpinwM, 
19;  Buffalo  dbA.ROo.  v.  tfary,  26 
Mead  v.  Keeler,  24  Barb.  20;  J^mes 
(^,  41  Barb.  668;  Caryl  v.  McBlrath, 

2!^;  Merrick  v.  Beynolds  E.  dt  G.  Co. 

^*^1;  Searelmrgh  Turnv.  Oo.  v.  Outler, 

-Keene  v.   Van  Beuth,  48  Md.  184; 

_  mdg.  Asso.  87  Md.  827;  Taggart 

Maryland  B.  Co.  24  Md.  696;  Tar- 

24  111.  46:  Bice  v.  Bock  Island  db 


a  body  corporate  or  politic,  as  set  forth  and 
alleged  in  and  by  said  declaration."  ^^* 
Not  guilty.  The  plaintiff  Joined  issue  on 
these  pleas.  . 

The  plaintiff,  upon  the  isaue  presented  oy 
the  first  plea,  and  to  prove  its  user  of  co'* 
porate  rights,  offered  the  fol  lowing  evioenoe, 
which  was  admitted  againat  the  defendant  s 
objection  and  exception  :      .  , .  ^i^ 

1st  The  original  of  the  following  f??*°' 
cate  of  incorporation,  afgned  and  sealea  Dy 
the  six  persons  named  therein  : 

-We,  C.  C.  Meador,  Qeorn  M.  Kendall, 
John  N.  Henderson,  Samuel  M.  Yeatman, 
James  C.  Deatley  and  Samuel  8.  Taylor,  ot 
Washington  City  in  the  Pistrict  of  Oolum^ 
bia,  do  hereby  certify  that  we  have  been 
duly  elected  'Trustees  of  the  ^ftb  Baptist 

^  ^  **-.  -w, .Church  of   Washington  City;  X>,  C*  (com- 

1 JDL  98;  Cincinnati,  L,  db  0.  R  |monly  called  'th»  Island  Baptt«|  OhnnA*), 
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snd  that  this  oeitiflcate  is  made,  signed  and 
sealed  for  the  purpose  of  obtaining  corporate 
rights  and  privileges  for  the.  said  'Fifth 
Baptist  Church,'  a  religious  society  wor- 
shiping at  present  in  their  church  edifice  on 
D  Street  South,  between  Four-and-a-half  and 
Sixth  Streets  in  said  City  of  Washington, 
under  the  provisions  of  an  Act  of  Congress 
approved  May  5,  1870,  entitled  'An  Act  ta 
Provide  for  Uie  Creation  of  Corporations  in 
the  District  of  Columbia  by  General  Law.' 

**  In  testimony  whereof  we  hereunto  set  out 
hands  and  affix  our  seals  this  twenty-fourth 
day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-one." 

Annexed  to  this  paper  were  a  notary  pub- 
lic's certificate  of  its  acknowledgment  on  the 
same  day  by  these  six  persons;  an  affidavit 
of  one  of  them,  dated  itay  1,  1886,  that  the 
statements  in  the  certificate  of  incorporation 
were  true;  a  memorandum  of  the  recorder 
^hat  the  paper  was  recorded  September  5, 
1871 ;  and  another  memorandum  tha^  it  was 
recorded  31ay  1,  1885. 

dd.  A  recorder's  copy  of  the  certificate  of 
incorporation,  acknowledgment  and  affidavit, 
as  recorded  May  1,  1885. 

8d.  That  in  the  year  1871  it  became  neces- 
sary for  the  plaintiir,  in  order  to  complete 
its  church  edifice,  to  borrow  money  upon  a 
mortgage  of  its  land ;  and  that  to  promote 
this  object,  and  upon  the  recommendation  of 
its  finance  committee,  a  special  meetlne  was 
called,  and  was  held  on  Julr  2,  18?!,  at 
which  the  Church  (which  had  been  known 
as  the  Island  Baptist  Church)  resolved  to  be- 
come incorporated  under  the  name  stated  in 
the  above  certificate  of  incorporation,  and 
elected  as  its  trustees  the  six  persons  named 
therein,  and  fixed  their  term  of  office  at  three 
years;  and  thereupon  that  certificate  was 
prepared  and  signed  by  the  trustees  and  re- 
ooraed. 

4th.  Three  d«>eds,  lespectively  dated  Sep- 
tember 26,  IhTl.  September  18,  1872,  and 
November  10,  1874,  from  the  six  persons 
named  in  the  above  certificate  of  incorpora- 
tion, describing  themselves  as  ''trustees  of 
the  Fifth  Baptist  Church  of  Washington 
City,  D.  C,"  reciting  its  incorporation  under 
tiie  General  Corporation  Act,  and  its  resolu- 
tion authorizing  them  to  execute  the  deeds, 
and  oonveyinff  Uie  diurch  building  and  land, 
in  trust  tjod  dt  way  of  mortgage,  to  secure 
the  payment  of  various  sums  of  money. 

5th.  Two  deeds  of  release  of  the  same 
building  and  land,  dated  November  9,  1874, 
from  the  grantees  to  the  grantors  in  the  first 
two  of  the  trust  deeds  aforesaid. 

6th.  The  record  of  the  Judgment  in  the 
former  action  between  these  parties. 

The  plaintiir  also  introdaoed,  without  db- 
Jectinn,  evidence  tending  to  show  "that  its 
pnaent  churdi  ediiloe  was  becun  about  tiie 
year  1866  and  was  completedf  at  a  cost  of 
about  $22,000,  esduaive  of  the  mund ;  that 
the  propoty  la  worth  about  $90,000,  and 
has  been  occupied  and  used  by  the  plaintilTs 
■oci^  or  eongrmtion  since  the  year  1867 
as  its  place  of  reagioQa  worship ;  and  that 
during  the  neriod  covered  by  this  suit  its 
actual  cbura  membership,  oonsisting,  as 
In  all  Baiitiat  ebnrdiea,  of  pcnaa  who  have 


been  baptized  after  a 
number^  alK>ut  four  1 
elusive  of  the  person 
there  as  members  of  1 
were  not  members  of  tli 

It  may  be  that,  as  bel 
in  4  Mackcy,  43,  at  a   f 
these  cases,  the  orl^f  na 
poration,  not  stating    tl 
the  term  of  office  ox    th 
ported  by  affidavit,    as 
was  not  sufficient    of 
plaintiff's  existence    as 
dejure  or  de  facto/  and  t 
affidavit  to  th^  certifier] 
anew,  since  the  cx>iiiniei 
tions,  could  not  avail   tl 

But  the  certificate  c 
originally  c2rawn  up,  i 
with  the  other  evidence 
especially  the  record  of 
which  this  plaintiff  as  i 
ered  judgment  a^inst  th 
any  objection  bein^  tak 
capacity  to  sue,  is  cle 
sufficient,  as  between  tb^ 
that  the  plaintiff  had  in  | 
to  legally  organize  as  a  c 
long  acted  as  su<^  and 
poration  cfe^<^,  which  i< 
to  enable  it  to  maintaii 
anyone,  other  than  the  S 
tracted  with  Uiecorporati 
it  a  wrong.  Bank  of  C 
dridife,  25  U.  8.  12  \Slie 
555]  ;  Qmard  v.  Athtnti 
1  Pet.  886,  450  (7 :  189, 
(<m,  05  U.  8.  665  [24  : 
City  F,  Ifu,  Cb.  ▼.  FVxft^ 
391 ;  Seanburffh  TWrap.  C 
815;  CindnnaH,  L,  ib  C. 
d  V,  K  Cd.  75  m.  113 
Baad  Cb.  v.  Stcdd4m  <ft  C. 

It  is  objected  that  the 
if  sufficient  to  prov«  tiiat 
corporation,   did  not   pro 
corporation  whidi  brougl 
cause  the  evidence   was 
name  was  "The  Fifth    1 
Washington,  D.  C."  wbc 
stated  in  the  declaration 
^'The  Fifth  Baptist  Chun 
D.  C,  by  its  Trustees." 

It  may  well  be  doubted 
*by  its  Trusteea,*  as  here 
the  name  of  the  plaintiff, 
been  inserted,  like  *by  att 
friend,*  to  indicate  by  v 
not  in  whose  behalf,  tiie  i 
By  the  (Seneral  Corporsitj 
title  in  real  esUte,  and  th< 
vested  in  the  trustees  *by  l 
assumed  as  aforesaid,*  tha 
name  and  belialf  of  the  coi 
May  5,  1870,  diap.  80.  g  2 
Rev.  Stat.  D.  C.  §§  sai,  5 

But  if  these  words  in  tl 
be  taken  as  part  of  the  pla 
most  that  is  siiown  is  a  misi 
While  iNil  ad  €$rp^ratiom, 
tiff  la  not  and  never  was  a 
good  plea  in  bar,  because 
ttiat  the  plaintiff  can  never 


1880. 


fiAJ.TiMORB  &  P.  R.  Co.  V.  Fifth  Baptist  Chubok. 


tt&-ff7» 


or  mere   mis- 


and^  defendant  respectiyely  further  inteo- 

the  following  insteuctioDB  to  the  Jury,  to 
each  of  which  the  defendant  excep^  . 

**  If  the  iury  find  from  the  evidence  that  the 
chureh  pri^y  of  the  plaintiff  descri^  in 
the  decoration  was  acouired  and  held  as  a 
place  of  religious  worAip  by  8*'^  Pj*i^^'5 
before  the  engine  house  and  repair  shop  of 
the  defendant* were  built,  and  that  »id  en- 
gine  house  and  repair  shop,  during  the  three 
years   immediately  preceding  the  filing  of 
the  declaration,  as  they  were  us^  HT,Jt?««r 
fendant.  rendered  it  impossible  for  the  plain- 
tfff  to  occupy  its  building  with  comfort  as  a 
place  of  public  worship;  that  the  hammer- 
fng  in  the  shop,  the  rumbling  of  tiie  engines 
passing    in  and  out  from  the  engine  house, 
the  bJo wine  off  of  steam,    and   the    smoke 
from  the     chimneys,  with  its  cinders,  durt 
and  offensi  ^e  odors,  created  during  said  period 
a  constanti    and  serious  disturbance  of  the  re- 
ligious exercises  of  the  Church ;  that  the  noise 
was  fre<i\iently  so  great  that  the  voice  of  the 


consideration  in  allowing    damsAes.    There 
may  be  no  arithmetical  rule  for  uie  estimate 
of  damages.     There  is,  boTrever,  an  injury, 
the  extent  of  which  the  jury  may  measure." 
It  is  objected   to  these    instructions   that 
the  evidence  did  not  warrant  the  assumption 
that  the  use  of  the  defendant's  engine  house 
and  repair  shop  rendered  it  "  impossible**  for 
the  plaintiff  to  occupy    its  building  with 
comiort;  or  that  the  noise,  smoke  and  cin- 
ders created  a  "constant**  disturbance ;  or  that 
the  voice  of  the  preacher,  while  praying  and 
preaching,  *'  could  not  be  heard  ;*'  or  that  the 
smoke  and   cinders   were    thrown  into   the 
Church    in    such    quantities  as    to    "cover 
the  seats  with  soot  ;'*  or  that  there  had  been 
inconvenience  and  discomfort  caused  to  the 
congregation,   "tending  necessarily   to    de- 
stroy** t^e  use  of  the  building  for  the  pur- 
poses for  which  it  was  erected  and  dedicated. 
But  all  the  expressions  obiected  to  were 
taken  from  the  opinion  of  this  court  in  the 
former  case,  and  are  open  to  no  just  excep- 
tion in  matter  of  law.     108  U.  8.  829,  885 
[27 :  743,  745] .     And  if  they  can  be  construed 
as  expressing  an  opinion  upon  the  facts,  the 
expression  of  such  an  opinion  is  within  the 
discretion  of  the  judge  presiding  at  a  trial 
by  jury  in  any  court  of  the  United  States, 
and,  when   no    rule    of  law   is    incorrectly 
stated,  and  all  matters  of  fact  are  ultimately 
submitted  to  the  determination  of  the  jury, . 
cannot  be  reviewed  on  writ  of  error.      rickS' 
hurg  4Si  M,  B,  Co.  v.  Putnam,  118  XJ.  8.  645 
rSO :  257]  ;  United  States  v.  PJtiladelphia  A  R, 
R  Co.  128  U.  8.  118  [81 :  188]  ;    Lat^say  v. 
United  States,  128  U.  8.  171  m:  889]. 
The  only  other  point  relied  on  arises  upon 
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ilp'nravinff  or  nreaching  could  the  defendant's  request  for  an  Instruction  to 
Jf  S!?7lSf  n^?J«^«  of  the  en-  the  jury,  in  the  second  of  the  present  ac- 
r^  W^' "^uri'n^Th/  tto^^^y^^^^  Jloni.^at  if  they  should  be  satisfied  from 


i7^] 


in  this  suit,  allowed  to  continue 

height  than  the  windows  ofUie 

d  that  smoke   and  cinders  from 

thrown  into  the  Chdrch  in  9uch 

as  to  cover  the  seats  with  soot 

and  soil      tihe  garments  of  the    worshipers; 
that  diBct^reeable  odors,  added  to  the  noise, 
emoke   ckx^d  cinders,  rendered  the  place  un- 
comfoTtftt>le  as  a  place  of  worship  and  un- 
suitable -Tor  the  purposes  to  which  it  was  de- 
voted,— ^tlien  the  plaintiff  is,  as  a  matter  of 
law,  entitled  to  recover,  and  it  is  the  duty 
of  the  jnTy  to  measure  in  damages  the  extent 
of  the  Injury  suffered  by  the  plaintiff  from 
these  various  grievances  durinp  the   three 
years  inunediately  preceding  l£e  bringing 
if  this  Buit. "  ,  ,  .,« 

"In  the  estimate  of  damages,  the  plaintiiE 
\^  entitled    to  recover  because  of  the  incon- 
venience and  discomfort  caused  to  the  con- 
gregation    assembled,  if    you  find   such  in- 
4«onvenlfencQ  and  discomfort  to  have    been 
occasioned,  thus  tending  necessarily  to  de- 
stroy the  uae  of  the  building  for  the  purposes 
for  which  it  was  erected  and  dedicated.    The 
congregation  had  the  same  right  to  the  com- 
fortable  enjoyment  of  its  house  for  church 
purposes  that  a  private  gentleman  has  to  the 
oomfortahle  enjoyment  of  his  own  house ; 
und  it  ia  the  discomfort  and  annoyance  in 


the  evidence  that  the  plaintiff  was  entitled       rs7S) 
to  a  verdict,  then    in  estimating  damages 


they  might  take  into  consideration  the  pay- 
ment by  the  defendant  to  the  plaintiff  of  the 
judgment  in  the  former  action,  and  the  judg- 
ment against  the  defendant  in  the  first  of  the 
present  actions.  The  court  refused  so  to  in- 
struct the  jury,  except  with  this  qualifica- 
tion :  "  But  the  fact  of  such  prpvious  recov- 
eries against  the  defendant  is  n«>t  admissible 
for  the  purpose  of  reducing  the  amount  of 
damages,  if  any,  to  which  the  iury  may  find 
the  plaintiff  is  justly  entitled  in  the  piesent 
action."  The  defendant  excepted  to  this  in- 
struction, as  well  as  to  the  refusal  to  give 
the  instruction  requested.      ^ 

The  instruction,  as  given,  was  guite  favor- 
able enough  to  the  defendant,  l^e  design 
of  the  request,  as  avowed  in  Che  brief  of  its 
counsel.  '*was  to  give  the  Jury  m  opportu- 
nitv  to  equalize  the  verdicts,  should  they 
deem  cither  of  the  other  two  either  top  high 
or  too  low,  and  to  do  justice  according  to 

their  notions."    .    ^^    ,  ^  i,.^  «^i,««ir 

But  the  jury  in  the  last  case  had  nothing 
to  do  with  Uie  assessment  of  damages  la 
either  of  the  earlier  cases.  The  three  ac- 
tions were  brought  to  recover  damages  for  in- 
iuries  during  distinct  and  successive  periods 
of  three  yeaSj  each.  The  former  actfon  wa» 
not  for  damages  which  were  the  njJ^Majy  or 


its  use  for  those  purposes  for  the  three  years  not  for  d^?*?®*  ™    . Jiff®  ^«f  ^Tdef end- 
covered  hy  this  Suit^ich  is  the  primary  |  natural  effect  of  the  erection  of  the  Oefend- 
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ant's  structures,  which  mi^ht  be  recovered 
once  for  all ;  but  it  was  for  the  injury  suffered 
before  the  commencement  of  that  action  by 
reason  of  the  wrongful  use  of  those  struc- 
tures. And  each  of  the  present  actions  was 
brought,  not  for  damages  consequential  upon 
the  injury  for  which  the  plaintiff  had  al- 
ready  recovered  judgment,  out  for  damages 
caused  by  the  new  injury  from  the  continu- 
ance of  the  nuisance,  which  could  only  be 
recovered  in  each  action  for  the  three  years 
before  its  commencement.  The  Judgments 
recovered  in  the  former  action  and  in  the 
first  of  the  present  actions  could  not  there- 
fore have  any  effect  to  bcur  the  last  action,  or 
to  diminish  the  measure  of  the  damages  to 
be  recovered  by  it.  Trij/y  v.  Cheshire  B.  Co. 
28  N.  H.  88,  102 ;  Warner  v.  Bacon,  8  Gray, 
807,  402,  405,  406 ;  Fowle  v.  Nm  Raven  A 
N.  Co.  107  Mass.  852,  855,  112  Mass.  884. 

The  cases  at  bar  afford  a  good  illustration 
of  the  rule  of  law,  and  of  its  application, 
as  stated  by  Blackstone:  **  Indeed  every 
continuance  of  a  nuisance  is  held  to  be  a 
fresh  one ;  and  therefore  a  fresh  action  will 
lie,  and  very  exemplary  damages  will 
probably  be  ffiven,  if,  after  one  verdict 
asntinst  him,  the  defendant  has  the  hardiness 
to  continue  it.**    8  Bl.  Com.  220. 

If  the  damages  assessed  by  the  Jury  in 
either  of  these  two  actions  were  thought  ex- 
cessive, the  defendant's  only  remedy  was  by 
motion  for  a  new  trial  in  the  court  below, 
and  Uiat  has  already  been  resorted  to  without 
success.     5  Mackey,  260. 

Judgments  ^fflifned. 


(5TT] 


ABRAHAM  LLOYD,  Piff.  in  Err., 

V. 

JOHN  MoWILLIAMS,  Collector. 

(See  8. 0.  Reporter^  ed.  878,  977.) 

Findings  of  fact,  when  necessary  for  review. 

svhete  the  case  was  tried  by  the  court,  a  trial  by 
jury  being  duly  waived,  but  there  Is  no  finding 
upon  the  foots,  there  Is  no  questloD  that  can  be 
reviewed  In  this  court;  and  If  the  droult  court 
had  Jurlsdictton  the  cAse  will  be  sfflrmed. 

Pio.  109.] 

Arg^ied  Dee.  lO,  mo.     Decided  Dec  IS,  1890. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  o^  Rhode  Island,  to 
review  a  Judgment  for  defendant  In  an  action 
to  recover  back  duties  illegally  exacted  upon 
merchandise  imported.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clias.  Levi  Woodbury  and  9.  P. 
Tucker  for  plaintiff  in  error. 

Court  declined  to  hear  further  argument 

Mr.  Wm.  A.  Maury,  Assistant  Atty-Qen., 
for  defendant  in  errcur. 

Fuller,  Oh.  J.: 

In  this  cause,  trial  by  Jury  was  waived  by 
agreement  of  the  parties  in  writing,  duly  filed, 
and  the  case  was  tried  bv  the  court  But  the 
record  discloses  no  finding  upon  the  facts, 
either  general  or  spcdal,  in  accordanee  with  | 
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the  Statute  (Rev.  Stat  §§  649,  700),  abd  no 
questions  are  therefore  open  to  our  revision  as 
an  appellate  tribunal.    . 

As  the  circuit  court  had  Jurisdiction  of  tlie 
subject  matter  and  the  parties,  its  Judgment 
must  be  presumed  to  be  right,  and  on  that  ground 
afflrmecL 


DAVID  PRESTON  wr  ail.    PT^.  tn  Err., 

JAltfES  B.  PRATHER  n  al. 

(Sees.  01  Reporter's ed. eOMOft.) 

Cass,  practice  on — deposit  in  bank  of  bonds^ 
'  duty  of  bank—hanker,' when  liable  for  bonds 
deposited,  and  stolen  by  cashier— damages. 

L  Where  a  case  was  heard  by  the  court  below 
without  a  Jury,  and  Its  special  findings  cover  all 
questions  of  fact,  and  tbere  are  no  exceptlona, 
the  only  question  l)ef  ore  this  court  is  whether  the 
facts  found  are  sofllolent  to  support  the  Judg* 
ment. 

I.  Where  bonds  are  received  by  bankers  for  safe 
keeping,  without  compensation,  for  the  benefit 
of  the  owner,  their  obligation  Is  to  ezerdse  such 
reasonable  care  of  the  bonds  as  men  of  common 
prudence  usually  exerdse  over  their  own  prop- 
erty* 

8.  Where  bonds  are  deposited  with  a  banker,  and 
held  by  him  as  coUateraT  to  loans  made  to  the 
owner,  the  banker  must  give  such  care  over  the 
bonds  as  a  prudent  owner  would  extend  to  his 
own  property,  and  Is  liable  for  the  loss  of  the 
bonds.  If  caused  by  his  own  neglect,  though  not 
amounting  to  gross  negligence. 

4.  Where  a  bankerknows  that  his  ca8liler,wlio  has 
no  property  except  his  salary,  and  has  access  to 
the  seouriUes  deposited  with  the  bank,  has  been 
speculating  In  grain,  and  makes  no  examination 
to  ascertain  whether  such  cashier  has  been  using 
such  securities,  but  retains  him  In  his  poettloa, 
such  kmnker  Is  guilty  of  negligence,  and  Is  respon- 
sible for  bon<!^  deposited  In  the  bank,  which  are 
stolen  by  such  cashier. 

5.  Where  bonds  are  stolen  from  a  bank  wtth  wfalcdi 
they  are  deposited,  under  such  circumstances  as 
to  render  the  bank  liable  for  their  loas,  the  meas- 
ure of  the  recovery  against  It  Is  the  value  of  the 
bonds  at  the  time  they  were  stolen. 

[No.  115.] 
Argued  Dee.  11, 1890.      Decided  Jan.  6. 189L 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Dlinoia 
to  review  a  Judgment  for  bonds  deposited  with 
defendants,  bankers,  and  stolen  by  their  cash- 
ier.   Aprmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  John  P.  Wilson,  P.  8.  Orooo- 
enp,  W,  P.  Fennell  and  M.  D.  Brainard,  for 
plaintiifs  in  error: 

The  stolen  bonds  were  held  as  a  spedal  d^ 
posit  at  the  date  when  they  were  stolen. 

Beynes  v.  Dumont,  180  U.  &.  854  (83:  084); 

Nora.— ^«  to  UabiMy  of  haOee  for  Urn  by  theft  or 
robbery,  see  note  to  Boyden  v.  United  States.  SOc  fiff. 

Ab  toUabaUy  of  hank  for  general dfpostta.  see  woCs 
to  Planters  Bank  of  Tennessee  v.  Onkm  Bank  of 
Louisiana,  21: 478. 

As  to  tpecicU  deposits.  responsOAUty  of  hank  for, 
see  note  to  First  Nat.  Bank  of  Oarlisle  v.  Graham. 

tt7  U.  S. 
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Undoubtedly*  if  the  bonds  were  received 
by  the  defendants  for  safe-keeping,  without 
compensation  to  them  in  any  form,  but  ex- 
clusively for  the  benefit  of  the  plaintiffs,  the 
only  obligation  resting  upon  them  was  to 
exercise  over  the  bonds  such  reasonable  care 
as  men  of  common  prudence  would  usually 
bestow  for  the  protection  of  their  own  prop- 
erty of  a  similar  character.  No  one  taking 
upon  himself  a  duty  for  another  without 
consideration  is  bound,  either  in  law  or 
morals,  to  do  more  than  a  man  of  that  char- 
acter would  do  generally  for  himself  under 
like  conditions.  The  exercise  of  reasonable 
care  is  in  all  such  cases  the  dictate  of  good 
faith.  An  utter  disregard  of  the  property  of 
the  bailor  would  be  an  act  of  bad  faith  to 
him.  But  what  will  constitute  such  reason- 
able care  will  vary  with  the  nature,  value 
and  situation  of  the  property,  the  general 
protection  i^orded  by  the  police  of  the  com- 
munity against  violence  and  crime,  and  the 
bearing  oi  surrounding  circumstances  upon 
its  security.  The  care  usually  and  generally 
deemed  necessary  in  the  community  for  the 
security  of  similar  property,  under  like  con- 
ditions, would  be  required  of  the  bailee  in 
such  cases,  but  nothing  more.  The  general 
doctrine,  as  stated  by  text- writers  and  in 
Judicial  decisions,  is  that  gratuitous  bailees 
of  another's  property  are  not  responsible  for 
its  loss  unless  guilty  of  gross  negligence  in 
its  keepinff.  But  gross  negligence  in  such 
cases  is  nothing  more  than  a  failure  to  bestow 
the  care  which  Uie  property  in  its  situation 
demands ;  the  omission  of  the  reasonable  care 
required  is  the  negligence  which  creates  the 
liaDility ;  and  whether  this  existed  is  a  ques- 
tion of  fact  for  the  jury  to  determine,  or  by 
the  court  where  a  jury  is  waived.  See  The  New 
World  v.  King,  57  U.  8.  16  How.  470,  474, 
475  [14 :  1020-1022];  New  7</rk  Cent.  R, 
Co,  V.  Loekteood,  84  U.  8.  17  Wall.  857,  888 
[21 :  627,  641]  ;  Milwaukee  d  St.  R  R  Co, 
v.  Attm,  01  U.  8.  489,  494  [28:  874,  876J. 
The  doctrine  of  exemption  from  liability  m 
such  cases  was  at  one  time  carried  so  fi^  as 
to  shield  the  bailees  from  the  fraudulent  acts 
of  their  own  employ^  and  officers,  though 
their  employment  embraced  a  supervision  of 
the  property,  such  acts  not  being  deemed 
withtn  the  scope  of  their  employment. 

Thus,  in  Foeter  v.  Ee^ex  Bank,  17  Mass. 
479,  the  bank  was,  in  such  a  case,  exonerated 
from  liability  for  the  property  intrusted  to 
it,  which  had  been  fraudulently  appropriated 
by  its  cashier,  the  Supreme  Judicial  Court 
of  Massachusetts  holdinff  that  he  had  acted 
without  the  scope  of  his  authority,  and 
therefore  the  bank  was  not  liable  for  his 
acts  any  more  than  it  would  have  been  for 
the  acts  of  a  mere  stranger.  In  that  case  a 
chest  containing  a  quantity  of  gold  coin, 
which  was  speciflea  in  an  accompanying 
memorandum,  was  deposited  in  the  bank  for 
safe-keepinff,  and  the  gold  was  fraudulently 
taken  out  oy  the  cashier  of  the  bank  and 
used.  It  was  held,  upon  the  doctrine  stated, 
that  the  bank  was  not  liable  to  the  depositor 
for  the  value  of  the  gold  taken. 

In  the  subsequent  case  of  8miih  ▼.  FirH 
Nai.  Bank  qf  Weetfleld,  99  Mass.  605,  611, 
the  same  court  held  that  the  gross  carelessnen 
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which  would  charge  a  gratuitous  bailee  for 
the  loss  of  property  must  b^  sudi  as  would 
affect  its  safe-keeping,  or  tend  to  its  Iom. 
implying  that  liability  would  attach  to  tba 
bailee  in  such  cases,  and  to  that  ezteiu 
qualifying  the  previous  decision. 

In  Aott  V.  National  Bank  cf  Chetter  VaUeif, 
72  Pa.  479,  480,  the  Supreme  Court  of  Penn- 
sylvania asserted  the  same  doctrine  as  that 
in  the  Massachusetts  case,  holding  that  a 
bank,  as  a  mere  depositary,  without  special 
contract  or  reward,  was  not  liable  for  tb^ 
loss  of  a  government  bond  depositai  with  it 
for  safe-keeping,  and  afterwards  stolen  by 
one  of  its  clerl^  or  tellers.  In  that  case  it 
was  stated  that  the  teller  was  suffered  to 
remain  in  the  employment  of  the  bank  after 
it  was  known  that  he  had  dealt  once  or  twice 
in  stocks,  but  this  fact  was  not  allowed  to 
control  the  decision,  on  the  ground  that  it 
was  unknown  to  the  officers  of  the  bank  that 
the  teller  gambled  in  stocks  until  after  ho 
had  absconded,  but  at  the  same  time  observ- 
ing that: 

''No  officer  in  a  bank,  engaged  in  stock 
gambling,  can  be  safely  trusted,  and  the 
evidence  of  this  is  found  in  the  numerous 
defaulters  whose  peculations  have  been  dis- 
covered to  be  directly  traceable  to  this  species 
of  gambling.  A  cashier,  treasurer  or  other 
officer  having  the  custody  of  funds,  thinks 
he  sees  a  desirable  speculation,  and  takes  the 
funds  of  his  institution,  hoping  to  return 
them  instantly,  but  he  fails  in  his  venture, 
or  success  tempts  him  on ;  and  he  venturea 
again  to  retrieve  his  loss,  or  increase  his 
gain,  and  again  and  again  he  ventures. 
Thus  the  first  step,  often  taken  without  s 
criminal  intent,  is  the  fatal  step,  which 
ends  in  ruin  to  himself  and  to  those  whose 
confidence  he  has  betrayed.* 

As  stated  above,  the  reasonable  care  which 
persons  should  take  of  property  intrusted  to 
theip  for  safe-keepinff  witnout  reward  will 
necessarily  vary  with  its  nature,  value  and 
situation,  and  the  bearing  of  surrounding 
circumstances  upon  its  seoirity.  The  busi- 
ness of  the  bailee  will  neoessailly  have  some 
effect  upon  the  nature  of  the  care  required 
of  him,  as,  for  example,  in  the  case  of 
bankers  and  banking  institutions,  having 
special  arrangements,  by  vaults  and  other 
guards,  to  protect  property  in  their  cus- 
tody. Persons  therefore  depositing  valu- 
able articles  with  them  expect  that  suck 
measures  will  be  taken  as  will  ordinarily 
secure  the  property  from  burglars  outcidb 
and  from  thieves  within,  and  that  whenever 
ground  for  suspicion  arises  an  examination 
will  be  made  by  them  to  see  that  it  has  no» 
been  abstracted  or  tampered  with  ;  and  also 
that  they  will  employ  fit  men,  both  in  abil- 
ity and  integrity,  for  the  discham  of  their 
duties,  and  remove  those  employeoT  whenever 
found  wanting  in  either  of  tnese  particulars^ 
An  omission  of  such  measures  would  in  most 
cases  be  deemed  culpable  nefligenoe,  ss 
gross  as  to  amount  to  a  breadi  of  good  faith, 
and  constitute  a  fraud  upon  the  depositor. 

It  was  this  view  of  the  duty  of  the  de- 
fendants in  this  case,  who  were  engaged  is 
business  as  bankers,  and  the  eridenoe  of  tbeii 
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neglect,  apoD  being  notified  of  the  specnla- 
iiooi  in  ftocki  of  tl^ir  assistant  cashier,  who 
stole  the  bonds,  to  make  the  necessary  ex- 
amination  respecting  the  securities  deposited 
with  them«  or  to  remore  the  speculating 
cashier,  which  led  the  court  to  its  conclu- 
sion that  they  were  guilty  of  gross  negli- 
gence. It  was  shown  tliat  about  a  year 
before  the  assistant  cashier  absconded  the 
defendant  Eean,  who  was  the  chief  oflScer  of 
the  banking  institution,  was  informed  that 
there  was  someone  in  the  bank  speculating 
on  the  Board  of  Trade  at  Chicago.  There- 
upon  Kean  made  a  quiet  investigation,  and 
the  facts  discovered  by  him  pointed  to  Ker, 
whom  be  accused  of  speculating.     Ker  re- 

glied  that  he  had  made  a  few  transactions, 
at  was  doing  nothing  then  and  did  not  pro- 
pose to  do  anything  more,  and  that  he  was 
then  about  a  thousand  dollars  ahead,  all 
told.  It  was  not  known  that  Ker  had  any 
other  property  besides  his  salary.  His  posi- 
tion as  assistant  cashier  gave  him  access  to 
the  funds  as  well  as  the  securities  of  the, 
bank,  and  he  was  afterwards  kept  in  his' 
position  without  any  effort  beinff  made  on 
the  part  of  the  defendants  to  verify  the  truth 
of  his  statement,  or  whether  he  had  attempted 
to  appropriate  to  hia  own  use  the  property 
of  othera. 

A  pi  in,  about  two  months  before  Ker  ab- 
8(n>ndcd,  one  of  the  defendants,  residing  at 
Detroit,  received  an  anonymous  communica- 
tion, stating  that  someone  connected  with 
the  bonk  in  Chicago  was  speculating  on  the 
Board  of  Trade.  He  thereupon  wrote  to 
the  bank,  calling  attention  to  the  reported 
speculation  of  some  of  Ita  employes,  and 
suggesting  inquiry  and  a  careful  examina- 
tion of  its  securities  of  all  kinds.  On  re- 
ceipt of  this  communication  Kean  told  Ker 
what  he  had  heard,  and  asked  if  he  had 
again  t>een  speculating  on  the  Board  of 
Tmde.  Ker  replied  that  ha  had  made  s(Hne 
deals  for  friends  In  Canada,  but  the  transac- 
tions were  ended.  The  defendanta  then  en- 
tered upon  an  examination  of  their  books 
ilS]  and  securities,  but  made  no  effort  to  ascer- 
tain whether  the  special  deposita  had  been 
disturbed.  Upon  tnls  subject  the  court  be- 
low. In  giving  Its  declsioo  M  Fed.  Rep. 
496),  after  obaerving  that  tne  defendanta 
knew  that  Ker  had  been  engaged  In  business 
which  waa  hazardous  and  that  hia  means 
were  scant,  and  after  commenting  upon  the 
demoralizing  effect  of  speculating  In  stocks 
and  grain,  as  seen  In  the  numerous  pecula- 
tlona,  embezzlementa.  forgeries  ana  thefts 
plainly  traceable  to  that  cause,  and  the  free 
access  by  Ker  to  valuable  securities,  which 
were  transferable  by  delivery,  easily  ab- 
stracted and  oonvertea,  and  vet  his  being  al- 
lowed to  retain  his  position  without  anv 
effort  to  see  that  be  baa  not  converted  to  hU 
own  uae  the  property  of  othera,  or  that  his 
atatementa  were  correct,  held  that  It  was 
rross  negligence  In  the  defendanta  not  to 
discharge  him  or  place  him  in  some  position 
of  lesa  responalbiiity.  In  thia  conclusion 
we  fnlly  concur. 

Tbe  second  position  of  the  plaintiffs  is 
also  well  taken,  that,  assuming  the  defend- 
anta were  gratultooa  bailees  at  tbe  time  the 
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bonds  were  placed  with  them,  tlie  character 
of  the  bailment  was  subsequently  chanccMl 
to  one  for  the  mutual  benent  of  toe  pnrtfes. 
It  appears  from  the  findings  that  tbe  plain- 
tiffs subsequently  to  their  deposit  had  re- 
peatedly asked  for  a  discount  of  their  notes 
by  the  defendants,  offering  the  latter  ttio 
bonds  deposited  wiUi  them  as  eullateral, 
and  that  such  discounts  were  mode.  When 
the  notes  thus  secured  were  paid,  and  the 
defendants  called  upon  the  plaintiffs  to 
know  what  they  should  do  with  the  bonds, 
they  were  Informed  that  they  were  to  hold 
them  for  the  plaintiffs'  use  as  previously. 
The  plaintiffs  had  already  written  to  tlie 
defendants  that  they  desired  to  keep  tbe 
bonds  for  an  emergency,  and  also  that  they 
wished  at  times  to  overdraw  their  account, 
and  that  they  would  consider  the  bonds  as 
security  for  such  overdrafts.  From  these 
facts  the  court  was  of  opinion  that  the  bonds 
were  held  by  the  defenaants  as  collateral  to 
meet  any  sums  which  the  plaintiffs  might 
overdraw ;  and  the  accounts  show  that  they 
did  subsequently  overdraw  in  numerous  in- 
stances. 

The  deposit,  by  Its  change  from  a  grat'i- 
itous  bailment  to  a  security  for  loans,  1)ccuiiie 
a  bailment  for  the  mutual  benefit  of  both 
parties;  that  is  to  say,  both  were  interested 
In  the  transactions.  For  the  bailor  it  oh-  r^vAi 
tained  the  loans,  and  to  that  extent  was  to  l^^'l 
bis  advantage;  and  to  the  bailee  it  secured 
the  payment  of  the  loans,  and  that  was  to 
his  advantage  also.  The  bailee  was  there- 
fore required,  for  the  protection  of  tlic  bonds, 
to  give  such  care  as  a  prudent  owner  would 
extend  to  his  own  property  of  a  similar 
kind,  being  in  that  respect  under  an  obliira- 
tion  of  a  more  stringent  character  than  tlint 
of  a  gratuitoiu  bailee,  but  differing  from 
him  In  that  he  thereby  became  liable  for  the 
loss  of  the  property  if  cauaed  by  his negleit, 
though  not  amounting  to  gross  negligenc-e. 

Two  cases  cited  by  counsel,  one  from  tlie 
Court  of  Appeals  of  Maryland  and  the  otU*  r 
from  the  Court  of  Appesla  of  New  Yorlc, 
declare  and  Illustrate  tne  relation  of  partiea 
under  conditions  similar  to  those  of  the  par- 
ties before  us. 

In  the  case  from  Maryland  {Baltimore 
Third  Nat.  Bank  v.  Ba^  44  Md.  47).  it  ap- 
peared  that  a  firm  by  the  name  of  William 
A.  Boyd  d;  Co.  waa  a  large  customer  of  the 
Third  liatlonal  Bank  of  Baltimore,  and  on 
the  5th  of  February.  1860,  was  indebted  to 
It  In  about  $5,000.  Subsequently,  the  senior 
member  of  the  firm,  pursuant  to  an  azn^e- 
ment  between  him  and  tlie  president  of  tlio 
bank,  deposited  with  the  bank  certain  bonds 
and  stocks  as  collateral  security  for  the  pay- 
ment of  idl  <A]igations  of  himself  and  of 
the  firm  then  existing  or  that  might  be  in- 
curred thereafter,  with  the  understanding 
that  the  right  to  sell  the  coliaterais  in  saiis- 
i  faction  <tf  such  obligations  was  vested  In  tl:e 
I  ofllcers  of  tlie  bauc  Some  of  the  bon<ls 
were  sulviequently  withdrawn  and  others  do* 
posited  In  their  place.  While  these  collat- 
erals were  with  the  bank  the  firm  kept  a  de- 
posit account,  having  an  average  of  about 
|4,000,  and  from  time  to  time,  as  It  needed, 
obtained  oo  tiie  security  of  the  oollsterals 
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discounts  ranginff  from  three  to  fifteen  thou- 
sand dollars.  The  firm  was  not  indebted  to 
the  bank  subsequently  to  July,  1873,  when 
it  paid  its  last  indebtedness;  the  bonds, 
however,  were  not  then  withdrawn,  but  left 
in  the  bank  under  the  original  agreement. 
In  August,  1872,  the  bank  was  entered  by 
burglars  and  certain  of  the  bonds  were  stolen. 
In  an  action  by  the  senior  partner  against 
the  bank  to  recover  the  value  of  the  bonds 
stolen,  it  was  held:  "First.  That  the  con- 
tract entered  into  by  the  bank  was  not  a  mere 

[6141  gratuitous  bailment.  Second.  That  the  orig- 
inal contract  of  bailment  being  valid  and 
binding,  the  obligation  of  the  Mnk  for  the 
safe  custody  of  the  deposit  did  not  cease 
when  the  plaintiff's  debt  had  been  paid. 
Third.  That  the  defendant  was  responsible 
if  the  bonds  were  stolen  in  consequence  of 
Its  failure  to  exercise  such  care  and  dili- 
gence in  their  custody  and  keeping  as  banks 
of  common  prudence  in  like  situation  and 
business  usually  bestowed  in  the  custody 
and  keeping  of  similar  property  belonging 
to  themselves ;  that  the  care  and  diligence 
ought  to  have  been  such  as  was  properly 
adapted  to  the  preservation  and  protection 
of  tne  propertv,  and  should  have  oeen  pro- 
portioned to  the  consequence  likely  to  arise 
from  any  iinprovidence  on  the  part  of  the 
defendant.  Fourth.  That  the  proper  measure 
of  damages  was  the  market  value  of  the 
bonds  at  the  time  they  were  stolen.  Whether 
due  care  and  diligence  have  been  exercised 
by  a  bank  in  the  custody  of  bonds  deposited 
with  it  as  collateral  security,  is  a  question 
of  fact  exclusively  within  the  province  of 
the  Jury  to  decide.** 

In  the  case  from  New  York  (Outting  v. 
Marhr,  78  N.  Y.  454) ,  it  appeared  that  the 
defendant,  as  collateral  security  for  a  loan 
made  to  him  by  a  bank,  delivered  to  it  cer- 
tain securities,  which  were  taken  and  con- 
verted by  Uie  president  to  his  own  use.  In 
«n  action  by  the  receiver  of  the  bank  to  re- 
cover the  amount  loaned  it  was  found  that 
the  trustees  of  the  bank  left  the  entire  man- 
agement of  its  business  with  the  president 
and  an  assistant,  styled  manager ;  that  they 
received  the  statements  of  the  president 
without  question  or  examination ;  that  they 
had  no  meetings  pursuant  to  the  by-laws, 
and  made  no  examination  of  the  securities, 
and  exercised  no  care  or  diligence  in  regard 
to  them ;  also,  that  the  president  had  been  in 
the  habit  of  abstracting  securities  and  using 
them  in  his  private  business,  most  of  them 
being  returned  when  called  for;  and  that 
the  manager,  who  had  knowledge  of  this 
habit,  did  not  take  any  meant  to  prevent  it, 
nor  did  he  notify  the  trustees.  It  was  held 
that  the  bank  was  chargeable  with  negli- 
gence, and  that  the  defendant  was  entitled 
to  counterclaim  the  value  of  the  securities ; 
that  the  bailment  was  for  the  mutual  benefit 
of  the  parties ;  that  the  bailee  was  bound, 
for  the  protection  of  the  property,  to  exer- 
cise ordinary  care,  and  was  liable  for  negli- 

[61S]      ffence  affecting  the  safe^  of  the  collaterals, 

distinguishing  the  case  from  the  liabilitv  of 

a  gratuitous  Mllee,  which  arises  only  where 

there  has  been  gross  negligence  on  his  part. 

It  follows,  liierefore,  that  whether  we  re- 
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gard  the  defendants  as  gratuitous  bailees  ia 
the  first  instance,  or  as  afterwards  becoiniaf 
bailees  for  the  mutual  benefit  of  botb  par- 
ties, they  were  liable  f6r  the  leas  of  tfai 
bonds  deposited  with  them.  And  the  measnn 
of  the  recovery  was  the  value  of  tiia  boadi 
at  the  time  they  were  stolen. 
Judgment  qffitmed. 


ELIZA,  a  SMITH,  Executrix,  Afft^ 

V, 

ARTBMAS  GALB  bt  al^ 

0ee  8. 01  Reporter^  ed.  SIT,  SUl 

MaHan  t9  dirnnim. 

In  oomputlns  the  two  years  within  which  a  wilft  «C 
error  must  be  brousht  or  an  appeal  takeo,  the 
daj  of  the  entrj  of  the  Jadsment,  decree  or  crd« 
appealed  from  ihouJd  be  exoluded. 

[No.  680.] 

BubmitUd  Dee,  9$^  1890.    Decided  Jan.  S,  JS9t 

APPEAL  from  a  decree  of  the  Soprenie 
Court  of  the  Territory  of  Dakota. 
On  motion  to  dismiss  because  appeal  takea 
too  late.    Denied, 

Meeere.  Park  DaTis  and  A«  G.  SmMoirdt 
for  appellees,  in  favor  of  motion  to  dismiss. 

Mr,  Enoch  Tottan*  for  appellant,  againsi 
motion. 

Foliar,  Oh.  J.: 

In  computing  the  two  years  after  the  entry 
of  a  final  judgment,  decree  or  order,  souriit  la 
be  reviewed  in  this  court,  within  whi<»  the 
writ  of  error  must  be  brought  or  the  appeal 
taken,  the  day  of  the  entry  oi  such  Judgment, 
decree  or  order  should  oe  excluded.  OtedH 
Oo,  T.  ArkaneoM  C.  i2.  Ob.  128  U.  S.  958  [8S: 
4481. 

Thefnotian  todiimietthee^ppealintkiei 
it  (Aerrfore  denied. 


THOMAS  A.  GREEN,  Pff.  in  Brr., 

9, 

SAMUEL  H.  ELBERT  bt  au 


<8ee  &  a  Baporterl  ed.  616-CMJ 

When  franeeript  ef  record  vMui  be  lUed  wkm 
docketed—remedy  for  emiwion  Jerk'e  fete— 
eeandahue  argument, 

L  The  tnnsorint  of  the  record  maj  be  filed  at  aoj 
daj  durlDS  the  term  suoceedins  the  taklna  of  aa 
appeal  or  the  bringins  of  a  writ  of  error.  If  ap- 
peUee  or  defendant  In  error  has  not  In  the  aieaa 
time  had  the  cause  docketed  and  dlemlMed;  but 
ttoannotbe  filed  after  the  explratloo  of  eooh 
tenn. 

S.  When  a  retnm  Is  made  and  tiie  traaeerlpc  em^ 
•onably  depodted  In  the  clerk's  olBce,  JuriMlletlea 
to  not  lost  by  the  hipae  of  the  term,  but  the  caoM 
may  still  be  docketed.  If  tiie  droumelaDCM  jtMttfJr 
tiie  court  In  ezerolslDS  tti  dtocretloD  to  that  eOeei^ 

a  Where  the  phOntlff  In  error  or  appeUant  to  eo- 
tliely  free  of  laches  or  want  of  dlllseDce.  and  li 
pteirentedfrom  obCalntas  the  traaeerlpt  by  the 
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ftmodof  tlM  othtriMutj,  tlM  orterof  tiieooart 
or  tb«  ooottunAOj  of  Um  olerk,  the  oourt  may 
gnnt  rtUef  ^propiiate  to  the  otae. 

4.  WlMrt  1h»  Plaintiff  In  error  to  a  member  of  the 
bar  of  thto  ooort,  and  notiftft  the  olerk  In  trana- 
mftttoff  the  traoaorlpt  that  the  oaie  to  one  of  hto 
own,  bto  appearance  to  inroperly  entered  wbeo  the 
reoord  to  filed  and  the  ease  docketed:  It  to  a  con- 
dltfton  precedent  to  the  nWng  of  the  reoord  and 
dncketlnir  of  the  cafe  that  aeourtty  should  be 
Sltreo  to  or  a  depoait  made  with  the  olerk,  and 
where  that  to  omitted,  wit  bout  exonae,  for  twenty 
months,  the  writ  of  error  will  be  dtowtosed 

k  Where  the  printed  aiyoment  of  plaintiff  tn 
error  contains  many  allegations  wholly  aside 
from  the  charfes  made  in  hto  complaint,  and 
bearing  reproachfully  upon  the  moral  character 
of  Indlrlduals,  which  are  clearly  Impertinent  and 
eoandalous,  and  unfit  to  besubmltted  to  the  court, 
it  wiU  be  strloken  f  rom  the  filea. 

[No.  1099] 

SubmiUed  D^  15, 1890.    DeoidsdJan.  §,  1891, 

Pr  ERROR  to  the  Circuit  Court  of  the  United 
Sutes  for  the  District  of  Colorado,  to  review 
a  Judffmeot  for  defendant  in  an  action  for  a 
oons^rtracj  to  disbar  plaintiff. 
On  mouon  to  dismiss  or  afflnn.    DUmimed, 

Sutement  by  Mr.  Oktrf  JutUe$  FvlUrt 
On  the  20th  day  of  January,  1887,  Thomas 
A.  Green  brought  his  action  at  law  in  the 
Circuit  Court  of  the  United  Sutea  for  the 
District  of  Colorado  against  Samuel  H.  El- 
bert, William  E.  Beck.  Joeeph  C.  Helm, 
Merrick  A.  Rogers,  Lucius  P.  Manh  and  J. 
Jay  Joel  in  claiming  damagea  in  the  sum  of 
$50,000.  April  l£h,  1897,  he  filed  his 
amended  complaint  in  said  cause,  alleging 
a  conspiracj  cm  the  part  of  defendants  Rogers, 
Marsh  and  Joslin  to  bring  about  a  disbar* 
ment  of  plaintilT  for  filing  a  bill  in  equity, 
tn  the  discharge  of  his  duties  as  solicitor  of 
one  Mrs.  Newton  and  her  husband,  sgainst 
Joalin,  making  certain  charges  against  de- 
fendants Rojfbrs  and  Marsh ;  and  that  the 
defendants  £lbert»  Beck  and  Helm,  who 
were  at  the  time  Judges  of  the  Supreme 
Court  of  Colorado,   coiuederated  and   con- 

Spired  with  defendants  Rogers,  Marsh  and 
oalin  to  canr  out  and  consummate  the 
oririnal  oonspiiaoT,  and  entered  judgment 
disbarring  the  plaintiff  aooordiorly. 

The  complaint  purported  to  oe  brought 
and  was  claimed  to  oe  sustainable  under 
sections  1979,  1980  and  1981  of  the  Rerised 
Slatutea,  in  connection  with  section  5407» 

AlTl  ^^'  ^^^  ^^^  PP-  ^'^*  ^^  ^^''' 
^^  •  J  Demurrers  were  filed  on  behalf  of  defend- 
ants Elbert,  Beck  and  Helm,  and  also  of  de- 
fendants Rogers,  Marsh  and  Joalin,  which, 
apon  argument,  were  sustaliaed  by  the 
dourt,  ana  Judgment  entered  for  the  defend- 
anta,  July  97,  1887. 

On  the.  third  of  October,  1887.  plaintiff 
filed  his  bond,  which  was  duly  approTed, 
and  a  writ  of  error  was  aHowed  ana  issued, 
and  on  the  same  day  he  filed  a  stipulation 
that  the  reoord  might  be  filed  in  this  court, 
and  the  cause  be  docketed  at  any  time  dur- 
lag  the  October  Term,  1887,  of  the  couit. 
OltaUon,  rstnmable  to  October  Term,  1887, 
was  taken  oat  and  serred.  On  the  90th  of 
April,  1869»  the  plaintiff  filed  in  the  circuit 


oourt  in  said  cause  his  prtdm  for  transcript 
of  record,  which  was  accordingly  made  out, 
as  directed,  and  certified  by  the  clerk  of  that 
oourt  May  5,  1888.  On  that  day  plaintiff 
wrote  to  the  clerk  of  this  court,  as  follows : 
"  I  herewith  send  you  a  reoord  in  a  case  of 
my  own.  Will  send  you  a  docket  fee  and  a 
stipulation  to  submit  under  Rule  20  in  a 
few  days.  Please  send  me  two  blanks  for 
entering  the  appearance  of  attorneys  for  both 
parties.^  This  letter  and  the  transcript 
reached  the  cleric  May  10,  1888,  and  he  re- 
plied: "Tours  of  the  5th  Inst.,  also  tran- 
script of  record  in  case  of  Ormn  t.  Blberi  et 
a/.,  duly  received.  I  inclose  two  blank  or- 
ders for  appearance  as  requested.  I  notice 
what  you  say  as  to  furnishing  deposit  on  ac- 
count of  coats  and  sending  stipulation  to 
submit  case  under  the  20th  Rule.^  Nothing 
further  appears  to  hare  been  done  in   the 

f premises  until  on  January  7,  1890.  plaintiff 
n  error  wrote  to  th^  clerk  as  follows :  **  I 
find  on  looking  over  my- books  at  New  Tear*s 
that  I  had  forgotten  to  send  you  a  docket  fee 
in  the  case  of  ThomoM  A.  Urtm  y,  Samvd 
Elbert,  WiUiam  B.  Beck,  Jcm]^  O,  Edm, 
Merrick  A.  B^ff^rB,  Lucius  P.  Manh  and  J, 
Jay  JotUn,  This  reoord  was  sent  up  from 
the  U.  S.  Circuit  Court  for  the  District  of 
Colorado,  a  year  or  more  ago,  on  writ  of 
error.  If  you  have  not  docketed  the  case 
please  do  so  at  once,  and  inform  me  by  re- 
turn mail.  I  herewith  send  you  draft  on 
New  York  for  $25."  Upon  the  receipt  of 
this  letter,  January  18,  itoO,  the  transcript 
of  reoord  was  flleo,  and  the  cleric  wrote  on 
the  15th :  "  Yours  of  the  7th  inst. ,  inclosing 
draft  on  N.  Y.  for  |25,  on  account  of  depoait 
in  case  of  Orem  y.  EUtai  et  al.,  duly  re- 
ceived, and  I  have  docketed  the  case  No. 
15  il  for  Oct  Term,  1889,  entering  your  ap- 
pearance of  counsel  for  pl'ff  in  error."  To 
this  plaintiff  in  error  replied  January  90 : 
^■Yours  of  the  15th  inst  at  hand,  fhave 
signed  and  herewith  return  my  appearance 
in  the  case  of  l%oma»  A.  Chien  y.  6am%id 
B.  BUmi  et  al„  No.  1541.' 

Noyember  17,  1890,  defendants  in  error 
filed  a  moticm  to  dismiss,  with  which  was 
united  a  motion  to  afilrm,  and  a  brief  in 
sapport  thereof,  and  nve  notice  to  plaintiff 
in  error  that  such  motion  would  be  submitted 
on  the  15th  day  of  December.  On  the  13th 
of  Decnnber  a  lengthy  aflldavit  of  plaintiff 
in  error  was  filed  uk  the  cause,  stating  that 
plaintiff  "  is  now  and  has  been  for  many 

Sears  past  a  member  of  the  bar  of  the  United 
tates  Circuit  Court  for  the  District  of  Colo- 
rado, and  also  a  member  of  the  bar  of  the 
Supreme  Court  of  the  United  States;*  that 
he  had  been  attending  to  this  salt  in  the* 
dreuit  oourt  and  in  the  supreme  court  in 
person ;  that  on  or  about  the  5th  day  of  May, 
1887  [1888],  he  caused  the  transcript  of  tW 
reoora,  the  writ  of  error,  citation  and  bond, 
duly  certified,  to  be  forwarded  to  the  clerk 
of  tne  supreme  oourt  in  accordance  with  a. 
stipulation  that  the  record  and  writs  might 
be  returned  at  any  time  daring  the  October 
Term,  1887,  of  the  supreme  oourt;  and,  *an 
be  now  remembers  ana  belieyes,  that  be  re- 
uested  the  clerk  of  the  supreme  oourt,  at 
Ci^  of  Washington,  to  file  said  record 
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■8  soon  as  the  same  should  reach  him ;  and 
affiant  further  states  that  he  has  not  now  any 
remembrance  or  recollection  of  having  neg- 
lected anything  at  all  on  Us  part  which 
was  necessary  for  him  to  do  in  oraer  to  have 
•aid  record  filed  in  the  clerk's  office  of  the 
Supreme  Court  of  the  United  States  as  soon 
as  the  same  reached  the  said  clerk  in  the 
City  of  Washington ;"  that  he  resides  more 
than  two  thousand  miles  from  the  capital, 
and  never  has  been  and  is  not  now  familiar 
with  the  rules  and  customs  of  the  clerk  and 
with  the  manner  in  which  business  is  trans- 
acted by  him  in  his  office,  and  that  if  he  did 
not  comply  with  all  the  requirements  of  the 
clerk  with  regard  to  the  filing  of  the  record, 
It  was  because  he  did  not  understand  the 
same ;  and  that  he  never  has  at  any  time 
knowingly  and  intentionally  neglected  any- 
thing whatever  pertaining  to  the  sending  and 
filing  of  the  record  or  the  prosecution  of  the 
suit,  but  always  intended  to  use  all  due 
diligence  in  having  the  record  sent  and  filed 
and  in  vigorously  prosecuting  his  suit ;  that 
he  has  had  no  time  or  opportunity,  living  at 
the  distance  he  does  and  being  compelled  to 
prepare  a  brief  and  argument  on  the  motion 
to  dismiss,  to  investigate  the  reason  why 
said  record  was  not  duly  filed  as  soon  as  sent 
to  the  clerk ;  that  whatever  may  have  been 
the  reason,  affiant  has  not  intentionallv  in 
anv  manner  neglected  what  he  supposed  and 
believed  was  necessary  for  him  to  do  in  or- 
der to  have  the  record  filed,  and  has  no 
knowledge  or  information  why  it  was  not 
filed  "from  early  in  May,  1887  [1888],  until 
the  18th  day  of  January,  1890,''^  and  that  if 
the  clerk  had  anv  good  reason  for  not  filing 
the  record,  or  if  affiant  neglected  anything 
that  was  necessary  for  him  to  do  to  secure 
it,  this  was  the  result  of  mistake  and  inio- 
rance  and  not  of  intentional  neglect  or  delay, 
and  he  does  not  believe  himself  to  be  in  any 
manner  to  blame ;  that  defendants  in  error 
made  no  effort  to  have  the  case  dismissed 
until  nearly  one  year  after  the  record  bad 
been  filed,  and  did  not,  during  the  time  the 
record  remained  unfiled  in  uie  office.  *'if 
there  ever  was  any  such  time ;"  that  for  at 
least  one  year  past  affiant  has  been  watching 
•aid  case  with  great  care  and  diligence,  and 
had  just  forwanied  a  complete  assignment 
of  errors,  and  had  said  case  prepareaso  far 
as  he  could  prepare  the  same,  at  the  time  he 
received  notice  of  the  motion  to  dismiss, 
and  was  awaiting  the  usual  time  when  the 
record  in  said  case  should  be  printed  and  he 
could  file  his  brief  and  argument  and  be 
ready  to  submit  the  case  as  soon  as  reached 
on  the  docket ;  that  he  has  several  times  at- 
tempted to  get  the  attorney  for  the  defend- 
ants in  error  to  submit  the  case  under  Rule 
Twenty,  but  said  attorney  has  informed  him 
that  the  defendants  in  error  would  not  con- 
sent to  anything  of  the  kind  or  agree  to  any- 
thing whatever  that  would  spera  the  final 
hearing ;  **that  he  supposed  it  was  a  matter 
of  course,  upon  the  return  of  the  writ  of 
error  to  the  Supreme  Court  of  the  United 
States  from  a  circuit  court  of  Lhe  United 
States,  that  the  clerk  of  the  said  supreme 
court  would  immediately,  on  such  return  of 
such  writ  uid  a  transcript  of  the  record,  to- 


gether  with  the  neoessary  citation  and  boixi, 
all  regularly  prepared,  at  once  docket  said 
cause  without  further  delay  or  without  any- 
thing more  to  be  done  on  the  part  of  affiant. 
Affiant  does  not  now  remember  whether  or 
not  he  sent  to  said  clerk  a  docket  fee»  and 
affiant  states  that  he  may  not  at  that  time 
have  known  [or]  regard  [ed]  It  as  absolutely 
necessary  to  do  so  before  a  record  on  the  re- 
turn of  the  writ  of  error  would  be  filed  in 
said  office ;  but  affiant  states  that  according 
to  the  best  of  his  remembrance  that  he  has 
sent  the  said  clerk  the  said  docket  fee,  and 
that  he  sent  the  same  just  so  soon  as  he  knew 
the  amount  thereof  and  the  said  clerk  de- 
manded the  same ;  and  affiant  further  states 
that  if  there  was  any  delay  whatever  in  this 
regard,  it  was  not  at  all  intentional  on  his 
part  and  was  a  mere  matter  of  mistake ;  and 
affiant  further  states  that  he  does  not  now  re- 
member that  there  was  any  delay  or  any  mis- 
take made  by  him  in  sending  said  docket  fee.  * 

Affiant  further  says  that  he  has  prepared 
full  and  elaborate  printed  briefs,  on  the 
merits  as  well  as  on  the  motion,  whidi  be 
asks  the  court  carefullr  to  examine;  and 
reiterates  inadequacy  of  time  to  investigate 
the  cause  or  reason  why  the  record  was  not 
filed  in  the  time  required,  if  such  was  the 
case,  as  the  motion  *'does  not  state  anything 
at  all  to  explain  why  said  record  was  not 
filed  in  that  time,  but  simply  states  that 
the  filing  mark  upon  said  record  shows  that 
the  same  was  filed  in  the  clerk's  office  on  the 
18th  day  of  January,  1890.** 

**  Affiant  further  states  that  he  has  made 
this  affidavit  wholly  from  his  remembrance 
of  what  he  has  done  and  intended  to  do 
touching  the  filing  of  said  record,  and  from 
what  he  understands  or  did  not  understand 
in  regard  to  such  matters  In  the  office  of  the 
clerk  of  the  said  supreme  court,  and  if  any- 
thinj;  in  this  affidavit  should  turn  out  not  to 
be  wholly  correct  it  is  because  affiant  has  not 
now  and  does  not  remember  hifving  had  any 
information  or  knowledge  to  the  contrary  of 
what  he  has  stated  above  In  this  affidavit* 

iff*.  C^eor^e  A«  Khk^^  for  defendants  in 
error,  in  favor  of  motion: 

The  writ  of  error  was  returnable  to  the  Octo- 
ber Term,  1887.  The  transcript  of  record  was 
required  to  be  filed  in  the  office  of  the  clerk  of 
this  court,  and  the  cause  docketed  within  the 
first  thirty  days  of  Uiat  term.  The  cause  was 
not  docJEeted,  however,  during  that  term.  This 
was  fatal  to  the  jurisdiction  of  this  court,  and 
the  writ  of  error  on  this  ground  must  be  dis- 
missed. 

The  Virginia  \.  Wett,  60  U.  a  19  How.  189 
(15:  594);  Ca$(ro  v.  United  Statee,  70  U.  8. 1 
Wall.  46  (18:  168);  Oriffeby  ▼.  Ansctf,  99  U.  a 
505  (25:  854);  The  8.  8.  Oebonu,  105  U.  a  447 
(26:  1065);  HiUon  ▼.  Diekineon^  108«U.  8. 165. 
168  (27:  688,  689);  The  Tamado,  109  U.  8.  110 
(27:  874);  Nevt  Jeiruy  T.  Demareet,  110  U.  a 
400  (28:  191);  Kiliian  v.  Oark,  111  U.  8.  784 
(28:  599);  United  States  y,  Burehard,  185  U.  8. 
176  (81:  662);  HiU  v.  OMeago  d  K  R  (h.  199 
U.  a  170  (S2:  651);  8maU  v.  Northern  Fae,  B, 
Co.  184  U.  a  514  (88:  1006). 

Mr,  T.  A«  Ora«B«  tn  propria  permm. 
against  motion. 
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jtfr.  CSUff  /tMfutf  FnllMP  delivered  the 
opinion  of  the  court: 

The  tranBcript  of  the  record  may  be  filed 
at  an  J  day  during  the  term  succeeding  the 
taking  of  an  appeal  or  the  bringing  of  a  writ 
of  error,  if  appellee  or  defendant  in  error 
has  not  in  the  meantime  had  the  cause  dock- 
eted and  dismissed.  But  this  cannot  be  done 
after  the  expiration  of  the  term,  because  the 
writ  of  error  has  then  become  ^netus  olReio, 
and  the  appeal  has  spent  its  force.  Oredit 
Co,  T.  Arkanmu  0.  R  Oo,  128  U.  8.  258 
[32 :  448]  ;  Eean$  T.  8UUe  N<U,  Bank,  184  U. 
».  880  [88:  9171.  Remedies  may  be  found 
where  tne  plaintiff  in  error  or  appellant  is 
entirely  free  from  laches  or  want  of  ailigence, 
and  is  proTented  from  obtaining  the  transcript 
by  the  fraud  of  the  other  party,  the  order  of 
the  court  or  the  contumacy  of  the  clerk. 
United  StaUs  t.  Chmm,  70  U.  8.  8  Wall. 
752.  768  [18 :  212.  215]  ;  AbUman  t.  Booth, 
«2  U.  8.  21  How.  506  [16 :  169] ;  Orig$l^ 
V.  Putrdl   99  U.  8.  505  [25:  854]. 

When,  howeTer,  a  return  is  made,  and  the 
transcript  seasonably  deposited  in  the  clerk's 
office,  jurisdiction  is  not  lost  by  the  lapse  of 
the  term,  but  the  cause  may  still  be  docketed, 
if  the  circumstances  are  such  as  to  justify 
the  court  in  exercising  its  discretion  to  that 
eifect.  Edwards  t.  Unitsd  8UUe$,  102  U.  8. 
575  [26 :  298]:  Richardion  t.  (Ttmh,  180  U. 
6.  104  [82 :  OT21.  This  we  cannot  be  called 
upon  to  do  arbitrarily.  To  the  proper  con- 
duct of  the  business  of  this  court  rules  are 
necessary,  and,  having  been  prescribed,  rea- 
aonable  compliance  with  them  is  expected 
and  must  be  insisted  upon.  When  they  are 
disregarded,  dispensation  from  the  conse- 
quences can  only  be  extended  where  the  cir- 
cumstances furnish  adeouate  excuse.  Were 
this  otherwise,  our  regulations  might  become 
more  honored  in  the  breach  than  toe  observ- 
ance, and  the  recognition  of  due  procedure 
would  be  seriously  weakened  and  impaired. 

The  writ  of  error  in  this  case  bears  date 
October  8,  1887,  and  was  filed  on  that  day  in 
the  circuit  court  It  was  returnable  to  Oc- 
tober Term,  1887,  of  this  court,  which  term 
closed  by  adjournment  on  Kay  14,  1888.  The 
transcript  reached  the  clerk  May  10,  1888, 
and  if  then  docketed  would  have  been  in 
time.  And  as  Jurisdiction  was  kept  alive 
by  the  delivery  of  the  record,  this  court  had 
power  to  direct  it  to  be  subsequentlv  placed 
upon  the  docket,  or  to  treat  the  a^  of  the 
clerk  in  docketing  It  as  providently  done. 

The  transcript  was  filed  and  the  cause 
dodceted  January  18,  1890.  The  Judgment 
sought  to  be  revised  was  entered  July  27, 
1887,  and  It  thus  appears  that  the  case  was 
not  docketed  until  the  expiration  of  consider- 
ablv  more  than  two  years  after  the  entry  of 
sudi  Judgment,  the  statutory  limitation  upon 
the  bringing  of  the  writ  of  error.  Rev.  Stat 
61008. 

The  defendants  in  error  filed  their  motion 
to  dismiss  on  November  17,  1890,  and  gave 
notice  that  it  would  be  submitted  December 
15  following.  Thev  were  not  bound  to 
docket  and  dismisa  the  case  if  they  did  not 
choose  to  do  so,  and  the  plaintiff  In  error 
occupies  no  position  entitling  him  to  com- 
plain because  they  did  not     Nor  did  they 
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wait  until  the  two  years  had  ran  before 
making  their  motion.  On  the  contrary,  that 
time  had  expired  some  months  before  the 
transcript  was  filed.  The  motion  may  be 
made  at  any  time  before  hearing,  or  the  ob* 
Jection  be  availed  of  by  the  court  sua  $pont$ 
{Qrig$b^  V.  PuretU,  99  U.  8.  505  [25:  8541), 
although  delay  in  presenting  the  point  has 
sometimes  been  referred  to  as  an  element,  in 
combination  with  others,  justifying  leniency 
in  its  disposition. 

By  Rule  9,  the  appearance  of  counsel  for 
the  party  docketing  tne  case  must  be  entered 
upon  the  filing  oi  the  transcript  As  the 
plaintiff  in  error  was  a  member  of  this  bar, 
and  notified  the  clerk  In  transmitting  the 
transcript  that  the  case  was  one  of  his  own, 
we  think  his  appearance  was  properly  entered 
when  the  recora  was  filed,  and  miffht  have 
been  so  on  May  10.  1888,  if  the  case  had  then 
been  docketed.  By  Rule  10,  the  plaintiff  in 
error,  or  appellant,  is  required,  on  docketing 
a  case  and  fllinj^  the  record,  to  enter  into  an 
undertaking  with  the  clerk,  with  sure^  to 
his  satisfaction,  for  the  payment  of  his  fees, 
or  otherwise  to  satisfy  the  clerk  in  that  be* 
half.  The  practice,  since  the  Act  of  March 
8,  1888  ^22  Stat  681).  has  been  for  parties 
to  deposit  the  sum  of  $25  in  lieu  of  a  fee 
bond,  and  the  rule  provides  for  the  subse- 
quent  advance  of  the  cost  of  printing  tho 
record  and  the  fee  for  its  preparation.  The 
fee  for  docketing  a  case  and  filing  and  in- 
dorsing the  transcript  of  the  recora  is  fixed 
by  the  rule  at  five  dollars,  and  the  twenty- 
five  dollars  above  referred  to  covers  that  sum 
and  the  estimated  costs  up  to  the  time  for 
printing. 

The  plaintiff  in  error  was  a  member  of  this 
bar,  and  especially  bound  to  linow  the  rules, 
and  that  it  was  a  condition  precedent  to  the 
filing  of  the  record  and  docketing  of  the  case 
that  security  should  be  given  to  or  that  a 
deposit  should  be  made  with  the  clerk.  But 
knowledge  need  not  be  imputed,  for  by  his 
letter  of  May  5,  1888,  accompanying  the 
record,  plaintiff  in  error  showed  actual 
knowledge  of  the  necessity  for  the  deposit, 
and  assured  the  clerk  that  it  would  be  for- 
warded, while  at  the  same  time  he  requested 
blanks  for  the  entry  of  appearance  of  counsel 
on  both  sides.  In  view  of  this  letter,  it  is 
impossible  for  us  to  doubt  that  the  plaintiff 
in  error  was,  as  every  member  of  our  bar 
should  be,  sufficiently  aoouaintcd  with  our 
rules  and  the  conduct  of  business  in  tlie 
cleric's  office.  But  he  forwarded  no  deposit 
or  fee  bond,  nor  paid  tne  specified  fee  for 
filing  the  transcript  nor  transmitted  a  formjil 
appearance,  though  blanks  had  been  sent  him 
May  10,  1888,  as  requested. 

On  January  7,  1890,  a  year  and  eight 
months  after  his  letter  of  Blay  5.  1888.  tlie 
plaintiff  in  error  remitted  to  the  clerk  the 
sum  of  $25.  which  Is  the  deposit  required, 
and  wrote  that  he  found,  on  looking  over  bis 
books  at  New  Year's,  that  he  bod  forgotten 
to  send  "a  docket  fee*  tn  the  case,  and  re- 
quertad  the  case  to  be  docketed  at  once  if 
Uiat  had  not  already  been  done.  The  trans- 
cript was  aoooffdiuly  filed  and  the  caua» 
docketed  January  iC  1890,  as  alrsady  stated* 
and  plaintiff  in  error  ialonaed  thereof. 
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We  regard  the  laches  of  plaintiff  in  error 
as  too  groai  to  be  passed  over.  We  cannot 
treat  his  omission  to  forward  the  deposit  soon 
after  May  6,  1888,  nor  the  twenty  months' 
neglect  that  thereupon  ensued,  as  attributable 
to  Ignorance  or  inadvertence,  or  as  excusable 
upon  any  around  heretofore  deemed  sufficient. 
Mere  carelessness  in  the  inception  may  hare 
finally  resulted  in  forgetful ness ;  but  we 
cannot,  therefore,  absolve  him  from  the  pen- 
alty legitimately  attaching  to  this  disregard 
of  our  rales.  Ihe  writ  of  error  must  be  dis- 
missed. 

We  regret  that  we  find  ourselves  compelled 
to  add  something  further.  The  printed  ar- 
gument of  plaintiff  in  error  contains  many 
allegations  wholly  aside  from  the  charges 
made  in  his  complaint,  and  bearing  re- 
proachfully upon  tne  moral  character  of  in- 
dividuals, which  are  clearly  impertinent  and 
scandalous,  and  imfit  to  be  submitted  to  the 
court.  It  is  our  duty  to  keep  our  records 
clean  and  free  from  scandal. 

The  bnrf  of  the  plaintiff  in  error  wiU  be 
etriekenfrcm  theJUee  and  the  writ  ef  error  die- 
mieeed,  and  it  ie  »  ordered. 


Bx  partem 
In  the  MaUer  of  EUGENB  M.  OOK- 
VERSE,  Appt. 

(See  8.  a  Reporter's  ed.SS448iLI 

Conetitutional  law-~14th  Amendment^-^UUe 
conviction  of  enU^eeelement. 

L  A  State  oannot  be  deemed  gnOtr  of  yrtoUnLtag 
the  coDstltutioiial  provision  against  depriving  a 
person  of  liberty  ''without  due  prooetB  of  law,** 
because  of  a  decision,  even  if  erroneous,  of  its 
highest  oourt,  while  acting  within  Its  Jurisdiction, 
—as  in  a  oonvlctioo  and  Judgment  for  embeole- 
ment. 

I.  The  Fourteenth  Amendment  was  not  designed 
to  interfere  with  the  power  of  the  State  to  pro- 
tect the  lives,  Uberij  and  property  of  Its  oltiaiBiis; 
nor  with  the  exercise  of  that  power  in  the  adju- 
dications of  the  courts  of  a  State  in  adminlsteiing 
the  prooesB  provided  by  the  law  of  the  State. 

IL  The  Supreme  Court  of  Michtgan  did  not  exceed 
its  Jurisdiction  or  deliver  a  Judgment  abridging 
appellants  privileges  or  immunities,  or  depriving 
him  of  the  law  of  the  land  of  his  doaikdl,  bj  con* 
viotlng  him  of  embeolemeni  under  sec.  91SI  of 
Howell%  Annotated  Statutes  of  Michigan,  upon 
his  plea  of  guilt  j  to  embesslement  as  attomey- 
at-law,  the  highest  Judicial  tribunal  of  that  State 
having  dedded  that  the  word  ^'agent**  tn  said  sec- 
tion applies  to  attomeys-at-law. 

{No.  1288.] 
Argued  and  Subnatted  Dec  13, 1890.    Decided 

Jan.  6, 189  L 

APPEAL  from  a  JudgmeDt  of  the  Otrcnlt 
Oourt  of  the  United  Butes  for  the  Eastern 
District  of  Michigan,  denying  an  application 
for  a  writ  of  habeas  corpus.    Affirmea, 


Statement  by  Mr.    Chitf  Juttice  FolUit 
This  was  a  petition  for  a  writ  of  habeas 
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corpus  upon  the  ground  that  the  petitioner 
is  "deprived  of  his  liberty  without  due 
process  of  law,  contrary  to  tht  provisions  d 
the  Fourteenth  Amendment  to  the  Conatitn-  ^^ 
tion  of  the  United  States."  It  appears  from  l^ 
the  record  annexed  to  the  petition  that  neti- 
tioner  was  arraigned  in  tne  Circuit  Uomt 
for  the  County  of  Calhoun  In  the  State  ol 
Michigan,  upon  an  information  tn  the  words 
and  figures  following,  to  wit :  "Herbert  E. 
Winsor,  prosecuting  attorney  for  the  County 
of  Calhoun  aforesaid,  for  and  in  behalf  of 
the  People  of  the  State  of  Michigan,  comes 
into  said  court,  in  the  December  Term  thereof. 
A.  D.  1887,  and  gives  here  to  understand 
and  be  informed  that  Eugene  M.  Converse, 
late  of  the  City  of  Battle  Creek,  in  the  Countf 
of  Calhoun  and  State  of  Michigan,  hereto- 
fore, to  wit,  on  the  twenty-eighth  day  of 
July,  in  the  year  one  thousand  eight  hundred 
and  eighty-five,  at  the  City  of  Battle  Creek, 
in  said  County  of  Calhoun  and  State  of 
Michigan,  being  then  and  there  agent  to  John 
E.  Dunning  and  Daniel  W.  Hall,  the  exec- 
utors of  the  last  will  and  testament  of  Rice 
Hall,  deceased,  and  being  then  and  there 
the  ajrent  of  them,  the  saia  John  E.  Dunning 
and  Daniel  W.  Hall,  executors  of  the  last 
will  and  testament  of  Rice  Hall,  deceased, 
and.  not  being  then  and  there  an  apprentice 
nor  other  person  under  the  age  of  sixteen 
years,  did,  by  virtue  of  his  said  employ- 
ment, then  and  there  and  whilst  he  was  such 
agent  as  aforesaid,  receive  and  take  into  his 
possession  certain  moneys  to  a  large  amount^ 
to  wit,  to  the  amount  of  four  thousand  dol- 
lars, of  the  value  of  four  thousand  dollars, 
of  the  property  of  Uie  said  John  K  Dunning 
and  Daniel  W.  Hall,  as  such  executors,  ana 
which  said  money  came  to  the  possession  of 
the  said  Eugene  M.  Converse  oy  virtue  of 
said  employment,  and  the  said  money  then 
and  there  fraudulently  and  feloniously  did 
embezzle  and  convert  to  his  own  use  with* 
out  the  consent  of  the  said  John  E.  Dun- 
ning and  r^iel  W.  Hall,  as  sach  executom 
as  iBoresaid,  his  said  employeriL  and  that  so 
the  said  Eugene  M.  Converse  did  then  and 
there,  in  manner  and  form  aforesaid,  the  said 
money,  the  property  of  the  said  John  E. 
Dunning  ana  Daniel  W.  Hall,  as  executors 
as  aforesaid,  his  said  employers,  from  the 
said  John  E.  Dunning  and  Daniel  W.  Hall, 
as  such  executors  as  aforesaid,  feloniously 
did  steal,  take  and  carry  away,  contrary  to 
the  form  of  the  statute  In  such  case  made 

and  provided  and  against  the  peace  and  dig-    

nitj  of  the  People  of  the  State  of  Michigan ;"    l^W 
and  thereupon  filed  the  following  "  memoran* 
dum  of  plea  :*    ^  As  an  attorney -at-law  I  am 
of  embezzlement  of  thirty-flve  hundred 


guilty  o 

(t8.o6oi 


($8,000)  dollars,  that  being  the  amount  ool 
lected  and  received  by  me  Um  my  reasonable 
fees,  as  such  attorney,  for  collecting  the 
money  ;*  which  plea  waa  entered  by  the  cir- 
cnit  Judge  thus:  "Eugene  M.  Cooverae,  the 
respondent  in  this  cause,  having  been  duly 
arraigned  at  the  bar  in  open  oourt  and  the 
information  being  read  to  nim  by  Herbert  K 
Winsor.  prosecuting  attorney,  pleaded  there- 
to 'guiltj  of  embwEzlement  of  money  to  the 
amount  of  three  thomand  five  nundrsd 
dollaiB." 

It7  U.  R. 


1800. 
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Od  the  Itth  of  December,  1887,  Judgment 
WIS  entered  in  these  words : 

'Sogene  M.  ConTerae,  the  reepondent  in 
this  ceiiee.  haTinff  been  upon  nit  plea  of 
ffuilty  duly  oonvicted  of  the  crime  of  em- 
beulement,  ee  appears  hj  the  record  thereof, 
and  the  said  court  having  examined  into  the 
facts  of  the  case,  and  having  also  privately 
examined  the  respondent  concerning  the 
circumstances  which  induced  him  to  plead 
guilty,  and  having  therefrom  ascertained  that 
said  plea  was  made  freelv,  with  full  knowl- 
edge of  the  nature  of  the  accusation  and 
without  undue  influence,  and  the  respondent 
thereafter  having  been,  on  motion  of  the 
proeecutinff  attorney,  brought  to  the  bar  of 
the  court  for  sentence,  and  having  then  and 
there  been  asked  by  the  court  if  he  had  any- 
thing to  say  whr  ludnnent  should  not  be 
pronounced  against  him,  snd  alleging  no 
reason  to  the  contrary :  therefore  it  is  ordered 
and  adjudffed  by  the  said  court,  now  here, 
that  said  Eugene  M.  Converse  be  confined  in 
the  state  prison  at  Jackson,  Michigan,  at 
hard  labor,  for  the  period  of  five  years  from 
and  including  this  day.* 

Petitioner  was  thereupon  committed  to  the 
state  prison  in  accordance  with  the  terms  of 
said  Judgment. 

September  11,  1888,  this  order  was  entered 
by  the  Calhoun  Circuit  Court: 

"In  this  cause  a  motion  to  amend  the  re- 
spondent's plea  by  inserting  the  following 
words,  'As  an  attomey-at-law  1  am  guilty  m 
f^lti]  cmbexzlement  of  thir^-flve  hundred  ($8,500) 
dollars,  that  beinx  the  amount  collected  and 
received  by  me.  less  my  reasonable  fees  as 
such  attorney  for  collecting  the  money,' 
havinjr  been  duly  entered,  ami  after  reading 
and  filing  aflldavits,  and  after  hearing  John 
C.  Pattmon,  of  counsel  for  respondent,  in 
favor  of  said  motion,  it  is  ordmd  by  the 
court,  now  here,  that  said  motion  be,  and 
the  same  is  hereby,  denied.* 

Application  having  been  made  to  the  Su- 
preme Court  of  Michigan  in  that  behalf,  the 
following  order  was  entered  by  the  Calhoun 
Circuit  Court  on  the  8d  of  December,  1888: 

"Pursuant  to  an  order  of  the  supreme  court 
made  on  the  ninth  day  of  Octobor,  eighteen 
hundred  and  eighty-eight,  and  on  motion  of 
John  C.  Patterson,  attorney  for  the  defendant 
for  the  purpose  of  this  nK>tion,  it  is  ordered 
that  the  entrr  of  the  arrainiment  and  plea 
of  the  said  aefendant  in  said  cause,  entered 
OS  the  fifth  day  of  December,  in  the  year  tme 


thousand  eiffht  hundred  and  eighty 
upon  Joumia  number  twelve  of  this  court, 
at  page  568,  be,  and  the  same  is  henbj, 
corrected  now  as  of  the  date  last  named,  so 
as  to  read  as  follows,  to  wit : 

"Eugene  M.  Converse,  the  respondent  in 
this  cause,  having  been  dulv  arraigned  at 
the  bar  in  open  court  and  the  information 
having  been  read  to  him  by  Herbert  £. 
Winsor.  prosecuting  attorney,  pleads  thereto 
in  the  foilovring  words,  to  wit:  'As  an  at- 
tomey-at-law I  am  guiitr  of  embeszlement 
of  thirty-five  hundred  dollars,  that  being  the 
amount  collected  and  i^oeived  by  me,  less 

U7  C.H. 


my  reasonable  fees  as  such  attorney  for  ctA* 
looting  the  money. '  * 

The  case  was  then  taken  to  the  Supreme 
Court  of  Michigan  by  writ  of  error,  the  fol* 
lowing  errors  being  assigned:  "First  The 
court  erred  in  rendering  the  judgment  in  said 
cause  upon  the  plea  of  the  <fefendant  pleaded 
therein.  Second.  There  is  no  sulBcient  plea 
in  said  cause  to  form  a  legal  basis  for  the 

Judgment  rendered  thereon.  Third.  The 
udffment  is  for  a  felony  and  the  plea  is  for  a 
misaemeanor  only,  and  the  Judgment  is 
broader  than  the  plea,  and  the  penalty  im- 
poeed  is  unauthorized  by  the  plea  and  Stat* 
ute.  Fourth.  The  judgment  against  the  de«  /a^ai 
fendant  Is  for  embezzlement  in  the  capacity  l*"^' 
of  agent,  and  the  defendant  never  pleaded 
guilty  of  such  crime  and  he  has  never  been  ^ 

convicted  of  such  crime  by  a  jury.    Fifth.  j 

The  information  does  not  allege  the  money  | 

converted  was  the  property   of  any  private  ^ 

person  or  partnership  within  the  Statute,  but  ^ 

avers  it  to  be  the  property  of  the  executors 
of  an  estate  :*  and  upon  due  consideration 
the  Judgment  was  aiflrmed  by  that  court 
Tlie  opinion  of  the  court  was  delivered  by 
Shvwood,  Oh,  /.,  Champlin,  Morse  and 
Long,  //.,  concurring,  and  Campbell.  /., 
dissenting,  and  will  be  found  repOTted  in  74 
Mich.  478. 

Tlie  petition  for  the  writ  of  habeas  corpus 
allegeo,  among  other  things,  that  the  in* 
formation  charged  an  offense  under  section 
9151  of  Howelrs  AnnoUted  Statutes  of 
Michigan,  and  that  Uie  petitioner  had  never 
pleadM  guilty  to  that  offense  in  manner  and 
form  as  charged,  but  that  he  had  pleaded 
guilty  of  an  offense  or  misdemeanor  under 
section  0158  of  said  Statute,  and  that  the 
Calhoun  Circuit  Court  had  no  authority  or 
constitutional  right  to  render  the  judgment 
against  the  petitioner  which  was  rendered. 
The  sections  referred  to  are  as  follows : 

"Secticm  9151.  If  any  officer,  agent,  clerk 
or  servant  of  any  incorporated  company,  or 
of  any  city,  township,  incorporated  town  or 
village,  school  district  or  other  public  or 
municipal  corporation,  or  if  any  derk,  agent 
or  servant  of  any  private  persons,  or  of  a 
copartnership,  except  apprentices  and  other 
persons  under  the  age  of  sixteen  years»  shall 
embezzle  or  fraudulently  dispose  of  or  con- 
vert to  his  own  use,  or  shsll  take  or  secrete 
with  intent  to  embexsle  and  convert  to  his 
own  use,  without  consent  of  his  employer  or 
msster,  any  money  or  other  property  of  an* 
other,  which  shall  have  come  to  his  posses 
sion,  or  shall  be  under  his  charge,  by  virtue 
of  such  office  or  employment,  he  shall  be 
deemed,  by  so  doing,  to  nave  committed  the 
crime  of  larceny.* 

"Section  9169.  If  any  attorney *«t-law,  so* 
licitor  in  chancery  or  other  person  holding 
himself  out  to  the  public  to  pmorm  the  serv* 
ices  usually  performed  by  attorneys  or  so- 
licitors, in  the  management  of  causes,  and 
the  collection  of  Judgments,  decrees  or  other  tmma\ 
demands,  or  any  register  in  chancery,  derk  t«*vj 
of  anv  court  of  record,  sherilL  constable. 
Justics  of  the  peace  or  any  other  officer,  shall 
collect  or  receive  in  such  capadty  any  money 
belonging  to  another,  and  shall  asf  loot  or 
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refuse  to  pay  the  same  to  the  person  entitled 
thereto  within  a  reasonahle  time  after  demand 
thereof,  the  person  so  neglecting  or  refusing 
«lmll  be  deemed  guilty  of  a  misdemeanor, 
■and,  on  conviction  thereof,  shall  be  punished 
by  imprisonment  in  the  county  jail  not  more 
than  one  year,  or  by  fine  not  exceeding  four 
times  the  amount  of  money  so  received,  or 
both,  at  the  discretion  of  the  court. "  2  How. 
Ann.  Stat.  Mich.  2220. 

The  ];)etition  further  set  forth — 

*'That  due  process  of  Uw  in  the  State  of 
Michigan  is  provided  for  and  prescribed  by 
the  Constitution  and  statutes  of  said  State  in 
part  by  the  following  sections,  to  wit:  'In 
«very  criminal  prosecution,  the  accused  shall 
have  the  right  to  a  speedy  and  public  trial  by 
«n  impartial  Jury,  which  may  consist  of  less 
than  twelve  men  in  all  courts  not  of  record ; 
to  be  informed  of  the  nature  of  the  accusation ; 
to  be  confronted  with  the  witnesses  against 
him ;  to  have  compulsory  process  for  obtain- 
ing witnesses  in  his  favor,  and  have  the  as- 
sistance of  counsel  for  his  defense.'  State 
Constitution,  article  YI.  section  28. 

**  'No  person  shall  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  him- 
lelf,  nor  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law. '  State 
Const,  article  YI.  section  82. 

"^  'No  person  indicted  for  an  offense  shall 
be  convicted  thereof,  unless  by  confession  of 
his  guilt  in  open  court,  or  b^  admitting  the 
truth  of  the  charge  against  him,  by  his  plea 
or  demurrer,  or  by  the  verdict  of  a  jury, 
accepted  and  recorded  by  the  court.*  2 
Howeirs  Annotated  Statutes  of  Mich,  page 
2205,  sec.  9069. 

**  'No  person  who  is  charged  with  any 
offense  against  the  law  shall  m  punished  for 
such  offense,  unless  he  shall  have  been  duly 
and  legally  convicted  thereof,  in  a  court 
havine  competent  iurisdiction  of  the  cause 
and  of  the  person.^  2  Howell's  Annotated 
Statutes  of  Mich,  page  2205,  section  9071. 

''  'When  any  person  shall  be  arraigned 
upon  an  indictment,  it  shall  not  be  necessarv, 
in  anv  case,  to  ask  him  how  he  will  be  triea ; 
but  if,  on  being  so  arraigned,  he  shall  refuse 
to  plead  or  answer,  or  shall  not  confess  the 
Indictment  to  be  true,  the  court  shall  order 
a  pica  of  not  guilty  to  be  entered,  and  there- 
upon the  proceedings  shall  be  the  same  as  if 
he  had  pleaded  not  guilty  to  the  indictment.  * 
"2  Howell's  Annotated  Statutes  of  Mich, 
page  2298,  section  9518." 

The  application  for  the  writ  was  heard  by 
Jvdg€  Brown,  holding  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Michigan,  and  denied  (his  opinion  being  re- 
ported, 42  Fed.  Rep.  217),  whereupon  the 
cause  was  brought  to  this  court  by  appeal. 

Jfr.  John  C.  Patterson,  for  appellant: 

The  information  did  not  allege  that  the  ap- 
f)ellant  was  an  attorney,  which  was  necessary 
io  make  out  a  case  under  section  9152  of  the 
Michigan  Statutes. 

PwpU  7.  1>ryon,  4  Mich.  665;  Vto^  t.  Oon- 
«0ra0  (dissenting  opinion)  74  Mich.  ^4. 

An  smignmeDt  and  plea  to  the  information 

208 


filed  are  required  to  be  entered  In  thereoofd  of 
a  conviction  for  a  criminal  offense. 

GriijQ  V.  Peo^^  81  Mich.  471;  IkmgUuM  ▼. 
SlaU,  8  Wis.  820;  Territory  v.  Ohartrand,  1 
Dak.  868. 

It  is  the  duty  of  the  courts  to  see  that  the 
constitutional  rights  of  a  defendant  in  a  crim- 
inol  case  shall  not  be  violated,  however  negli- 
gent he  may  be  in  raising  the  objection. 

mu  V.  PeopU,  16  Mich.  851,  857,  858;  A0- 
ple  V.  Harding,  58  Mich.  48,  68. 

The  word  "agent/'  as  used  in  the  Michigan 
Constitution,  is  not  synonymous  with  "attor- 
ney" as  used  in  the  Statutes. 

Cobb  V.  Grand  Rapids  Superior  Court  Jvdge^ 
48  Mich.  289. 

A  failure  of  attorneys  to  pay  over  the  bal- 
ance to  their  employers  upon  collections  will 
not,  under  the  ordinary  circumstances  attend- 
ing such  agency,  subject  them  to  the  heavy 
penalties  of  the  crime  of  embezzlement. 

Com,  V.  Litibey,  11  Met.  64;  Com.  v.  Stearm, 
2  Met  844;  StaU  v.  McLane,  48  Tex.  404;  Btg, 
V.  JSewman,  L.  R  8  Q.  B.  Div.  706;  Beg,  v. 
Cooper,  L.  R  2  C.  C.  123. 

The  state  court  has  not  given  any  construc- 
tion of  the  Statute  and  this  court  is  free  to  de- 
cide it  as  a  new  question  for  itself. 

Burgeee  ▼.  SelMman.Vfl  U.  S.  88  (27:  865); 
Venice-^,  Murdoch  9ZXJ,  8. 501  (28: 58S);  Piaua 
Branch  Bank  v.  Knoop,  57  U.  8. 16  How.  869, 
891  (14:  977,  986);  Louieville  d  y.  R,  Co.  v. 
Palmei,  109  U.  8.  244,  256  (27:  928,  926): 
Wnght  ▼.  Nagle,  101 U.  8. 791  (25:  921);  defer- 
eon  Branch  Bank  v.  Skelly,  66  U.  8.  1  Black, 
486  (17: 178). 

All  federal  questions  must  be  decided  by  the 
courts  of  the  United  States  for  themselves. 

Delmae  ▼.  MerehanU  Mut,  Ine.  Co.  81  U.  8. 
14  Wall.  661,  668  (20:  757.  759);  Walker  v. 
State  Harbor  Comre.  84  U.  8.  17  Wall.  648, 661 
(21:  744,  745);  Tick  Wo  v.  Eopkine,  118  U.  8. 
356  (80:  220). 

The  judgment  may  be  questioned  on  habeas 
corpus. 

ExparU  Neileen,  181  U.  8.  176  (S»:  118):  Bt 
parte  SiebM,  100  U.  8.  876  (25:  719);  Bx  parU 
Lange,  85  U.  8. 18  Wall.  168  (21:  872);  Church, 
Habeas  Corpus,  $§  78,  80,  228,  245,  861,  862, 
868-878. 

Circuit  courts  may  discharge  a  prisoner  beM 
in  violation  of  the  Constitution  of  the  United 
Stfltes 

Rev.  SUt.  U.  8.  Sg  751.  758;  JBs  parte  Both 
aU,  117  U.  8.  249  (29:  870);  Be  Neagle,  185  U. 
S.  1  (84:  55);  Be  Loney,  184  U.  8.  872  (mi:  949): 
Be  Medley,  184  U.  8.  160  (88;  885);  ife  parU 
Siebold,  100  U.  8.  876  (25:  719). 

Mr.  B.  W.  Hnstont  Atty-Oen.,  for  tbs 
State  of  Michigan. 

Mr,  Chirf  Justice  Follor  delivered  the 
opinion  of  the  court : 

The  Supreme  Court  of  Michigan  held  that 
the  information  charged  the  respondent  with 
the  crime  of  embezzlement ;  that  the  defend- 
ant was  called  upon  to  plt^ad  to  this  charge 
when  arraigned ;  that  he  pleaded  guilty  of 
embezzlement,  and  undouotadly  understood 
when  he  made  his  plea  that  he  was  pleading 
guilty  to  the  felony  charged:  that  this  con- 
clusion was  fortified  by  the  private  examin- 
ation required  by  statute  to  M  made  by  the 
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JudM  before  eentencing  apon  a  plea  of 
£oiOT,  which  WM  ehown  to  hare  been  had 
VI  thii  caae ;  that  the  fact  that  the  reepondeDt 
collected  the  moner  at  an  attorney  wai  im- 
material ;  that  if  the  act  contained  all  the 
elements  of  embezzlement,  he  was  RQil^J  of 
the  crime  and  wai  properly  conyicted ;  that 
an  attorney,  when  he  collects  money  for  his 
client,  acts  as  the  a^nt  of  his  client  as  well 
as  his  attorney,  andif  after  making  the  col- 
lection he  appropriates  the  money  to  his  own 
use  with  the  intention  of  depriving  the  owner 
of  the  same,  he  is  guilty  of  the  crime  of 
embezzlement ;  that  uie  conviction  was  war- 
C^^^l  ranted  by  the  plea;  and  that  the  Judgment 
shonld  therefore  be  affirmed.  As  remarked 
by  Judffe  Brown,  it  is  no  defense  to  an  in- 
dictment under  one  statute  that  a  defendant 
might  also  be  punished  under  another.  And 
as  the  highest  ludicial  tribunal  of  the  Sute 
of  Michigan  ruled  that  the  word  ** agent"  in 
section  9161  of  the  SUtutes  of  that  Htate  ap- 
plied to  attomeys-at-law,  and  as  the  infor- 
mation charged  the  defendant  with  embezzle- 
ment under  that  section,  and  he  pleaded 
j^uilty  to  embezzlement  as  an  attomey-at- 
Taw,  the  affirmance  of  the  conviction  neces- 
sarily followed.  In  the  view  of  the  Statute 
taken  by  the  court,  the  plea  admitted  the 
truth  of  the  charge. 

It  is  not  our  province  to  inqnire  whether 
the  conclusion  reached  and  announced  by  the 
supreme  court  was  or  was  not  correct,  for  we 
are  not  passing  upon  its  Judgment  as  a  court 
of  error,  nor  can  we  consider  the  contention 
that  the  decision  was  not  in  harmony  with 
the  State  Constitution  and  laws. 

The  single  question  is  whether  appellant 
is  held  in  custody  in  violation  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  States,  in  that  the  Slate  thereby  de- 
prives him  of  liberty  without  due  process  of 
law,  for  there  is  no  pretense  of  an  abridsroent 
of  his  privileges  and  immunities  as  a  <ntizen 
of  the  United  SUtes.  nor  of  a  denial  of  the 
equal  protection  of  the  laws.  But  the  State 
cannot  be  deemed  guilty  of  a  violattv/n  of  its 
obligations  under  the  Constitution  of  the 
United  States  because  of  a  decision,  even  if 
erroneous,  of  its  highest  court,  while  acting 
within  its  lurisdiction.  And  conceding  that 
an  unconstitutional  conviction  and  punish- 
ment under  a  valid  law  would  be  as  violative 
of  a  person's  constitutional  rights  as  a  con- 
viction and  punishment  under  an  unconstitu- 
tional law,  we  fail  to  perceive  that  this  con- 
viction and  Judgment  are  repugnant  to  the 
oonstitutionsJ  provision.  Appellant  has  been 
subiected,  as  all  persons  within  the  State  of 
Michigan  are,  to  the  law  in  its  regular  course 
of  administration  through  courts  of  Justice, 
and  it  is  impossible  to  hold  that  a  Judgment 
so  arrived  at  is  such  an  imrestrained  and  ar- 
bitrary eieroiae  of  power  at  to  be  utterly 
void. 

We  rap^At.  M  has  been  so  often  said  before, 
l«i38]  that  the  Fourteenth  Amendment  undoubtedly 
forbids  any  arbitrary  deprivation  of  life, 
liberty  or  property,  and  in  the  administration 
of  criminal  Justice  requires  that  no  different 
or  hJffher  punishment  shall  be  imposed  on 
one  than  is  imposed  on  all  for  like  ofTcoses, 
but  it  was  not  designed  to  interfere  with  the 
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power  of  the  State  to  protect  the  lives,  liberty 
and  property  of  its  citizens;  nor  with  the 
exercise  of  that  power  in  the  adjudicationa 
of  the  courts  of  a  State  in  administering  the 
process  provided  by  the  law  of  the  State. 
The  Supreme  Court  of  Michigan  did  not  ex* 
ceed  its  Jurisdiction  or  deliver  a  Judgment 
abridging  appellant's  privileges  or  immuti* 
ities  or  depriving  him  of  the  law  of  the  land 
of  his  domicil.  Arrmotmith  v.  Harmoning, 
118  U.  S.  194  [80 :  2481 ;  Baldwin  v.  Kanrnti, 
129  U.  S.  52  r^:  640J ;  A  EemmUr,  186  U. 
8.  486  [84:619J. 
Judgment  t^firnud. 


RED  RIVER  CATTLE  COMPANY, 
Ptff,  in  Brr., 

9, 

R.  H.  KEEDHAM  n  AU 
(Bee  &  0.  Beporter*B  ed.  68fr-6Bll 

Jwriidiction  a»  to  amount— %thcn  €^ffldatit9  a$ 
to  amount  will  be  received, 

L  Where  the  demand  Is  ooi  for  money,  bat  the 
nature  of  tlie  action  requires  the  vmlue  of  the 
thlDff  demanded  to  be  stated  in  the  plc«dlafs» 
sIBdavits  will  not  be  reoolvcd  here  to  vury  tlie 
vmlue  as  appearinir  upon  the  face  of  Uie  roourd, 
to  order  to  ylve  this  court  juri^idlction. 

S.  Nor  wQl  the  flllng  of  such  nfUdavlta  be  ordlna- 
rUy  permitted  where  evidc.ioe  of  value  has  been 
adduced  below  on  both  sides,  and  the  proofs  have 
been  transmitted  either  with  or  without  the  an- 
nouncement of  a  dellnlUve  conclusion  deduced 
therefrom. 

Sb  But  where  the  writ  of  error  Is  l>rouf  bt  or  ap- 
peal taken  without  question  as  to  the  value,  and 
the  latter  Is  nowhere  disolosed  by  the  record.  alS* 
davits  may  be  received  to  establish  the  jurladio* 
tional  amount^  and  counter  affldavlts  nmy  be 
allowed  If  the  existence  of  such  value  Is  denied 
Inffoodfsith. 

[No.  1862.] 

Argued  Dee.  U.  JS90.      Decided  Jim.  S.  1801. 

F\  ERROR  to  the  Circuit  Court  of  the  Uoitrd 
SUtes  for  the  Nortbem  EHstrict  of  Texas,  lo 
review  a  Judgment  in  favor  of  pbintilTs  in  an 
action  of  trespass  to  try  the  title  to  land. 

On  motion  to  dismiss.    Diemieeed. 

The  facts  sre  stated  in  the  opinion. 

Mr.  W.  Hmilttti  PkOlip*,  for  defendants 
In  error,  for  motion: 

In  cases  where  the  value  Is  stated  In  tba 
pleadings  or  proceedings  of  the  court  below, 
siBdavits  wOl  never  be  received  to  vary  or  en- 
hsnce  It  In  order  to  give  Jurisdiction. 

Richmond  v.  Milwaykee,  82  U.  a  21  How. 
892  a8:  72);  WeUe  w.  Wilkine,  118  U.  S.  808 
(28:  871);    JienneU  ▼.  ButUrwortk,  49  U.  8.  8 

V(Ptm.-AM  to  SmiedkHonim  the  Untied  BUdeeaU' 
preme  ODMrt»  where  federal  qhciMoh  ortess*  or  where 
eire  drmmjnqneeuonetatutm,  treaty  or  CvmetUutUm^ 
see  aotai  to  Martin  v.  Hunter,  4e  9t;  Matthews  ▼• 
Esna,Sfc««:  wiuiams  v.  If  orris.  •:  m. 

AMtojmiedlet4on  of  United  8tate$  aupreme  Omri 
to  declare  eude  lam  void  aemeon/ketwtUi  State  Com* 
etituiion;  to  reoiee  dscrssi  of  euOe  eonrie  ae  to  eo§^ 
etnui4on  Of  elate  la«oi,— see  notee  to  Bart  v.  Tarn- 
phlra.  T:  9T9;  Oommerolal  Bank  v.  Bnoklnthaaa.  Vk 
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How.  129  (12: 101^;  TaXkington  ▼.  DumbUton, 
128  U.  8.  746  (81:  818). 

If  affidayits  to  show  JurifldicUoQ  were  per- 
missible, those  iDtroduoed  l^  the  plaiDtiff  in 
error  were  insutficient  for  that  purpose,  and 
are  negatived  by  opposing  affidavits. 

WiUon  T.  Blair,  119  U.  8.  887  (80:  441). 

Mr,  Sawnie  Robertson*  for  plaintiff  in 
error,  against  motion. 

Mr.  Ohitf  Juttiee  Fuller  delivered  the 
opinion  of  the  court: 

This  was  an  action  of  trespass  to  try  title 
brought  by  Needham  and  others  against  the 
Red  River  Cattle  Companv  in  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

The  petition  alleged  the  land  to  be  of  the 
reasonable  value  of  $4,400.  Defendant 
pleaded  not  guilty  and  the  Statute  of  Limi- 
tations. A  verdict  was  rendered  in  favor  of 
plaintiffs  for  an  undivided  one-half  interest 
In  the  land  sued  for,  and  Judgment  was  en- 
tered thereon  Janu^  24,  1^.  A  motion 
for  new  trial  was  overruled  on  the  lOtJi  of 
February,  and  on  that  day  the  defendant  filed 
three  affidavits,  tending  to  show  that  the 
half  interest  had  a  value  in  excess  of  $6,000, 
whereupon  a  writ  of  error  was  allowed. 

On  the  22d  of  Februarv,  plaintiff!  filed  a 
motion  to  set  aside  the  allowance  of  the  writ 
of  error  (stating  want  of  notice  of  the  ap- 
plication for  it),  accompanied  by  four  affi- 
davits and  a  letter  from  the  county  where 
the  land  was  situated,  tending  to  establish 
that  the  value  of  one  half  was  far  less  than 
$5,000,  upon  which  the  circuit  court  entered 
the  following  order :  '^  On  this  day  came  on 
to  be  heard  the  motion  of  the  plaintiffs  to 
set  aside  the  writ  of  error  granted  herein ; 
and  the  court  having  heard  and  considered 
said  motion,  and  being  of  the  opinion  that 
the  question  of  the  value  of  the  land  in  con- 
troversy is  a  question  that  the  trial  Judge  is 
not,  called  upon  to  decide,  but  one  to  be  de- 
termined in  the  supreme  court  on  the  affi- 
davits, if  they  see  fit  to  consider  them,  in 
order  to  determine  their  Jurisdiction,  it  it 
ordered  by  the  court  that  said  motion  be  re- 
fused." 

The  record  having  been  filed  in  this  court, 
and  notice  of  a  motion  to  dismiss  given, 
plaintiff  in  error,  without  leave  first  ob- 
tained, submits,  with  its  brief  upon  the  mo- 
tion, eight  additional  affidavits  in  reference 
to  value,  and  defendants  in  error  ask  that,  if 
these  are  considered,  time  may  be  given  to 
them  to  prodnce  counter  affidavits. 

As  stated  by  Mr.  Ohitf  JutUee  Taney,  in 
Biehnumd  t.  MUwaukee,  62  U.  8.  21  How. 
891  [18 :  721,  in  cases  in  which  the  value  does 
not,  according  to  the  usual  forms  of  proceed- 
ing, appear  in  the  pleadinn  or  eviaenoe  in 
the  nootdf  affldaviti  have  been  received  to 
show  that  the  value  is  large  enough  to  give 
lurisdiction  to  this  ooort  (Cbuiw  v.  Stead,  4 
t.  8.  4  Dall.  22  [1 :  iU\;  WiUiamiOH  ▼. 
Kineaid,  4  U.  8.  4  Dall.  19  [1:  728]) ;  bnt 
"in  Biuh  T.  Pbrhir,  9  U.  8.  6  Cranch,  287 
r8:  108],  J^.  Juttiee  Livingston  expressed 
nia  opinion  strongly  against  giving  time  to 
tile  affldaviti  of  value,  and  the  court  refused 
to  continue  the  case  for  that  purpose.**    And 
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the  chief  Justice  added  that  a  practioe  te 
postpone  or  reinstate  a  case  in  order  to  give 
the  partv  time  to  furnish  such  affidavits 
''would  be  irregular  and  inconvenient,  uid 
might  sometimes  produce  conflicting  affi- 
davits, and  bring  on  a  controversy  about 
value  occupying  as  much  of  the  time  of  the 
court  as  the  merits  of  the  case."  The  rule 
was  then  declared  that  ''where  the  value  is 
stated  in  the  pleadings  or  proceedings  of  the 
court  below,  affidavits  here  have  never  been 
received  to  vary  it  or  enhance  it,  in  order  to 
give  jurisdiction. " 

In  TatkingUm  v.  DumNeton,  128  U.  8.  745 
81 :  818],  it  was  accordingly  held  that  when 
be  value  of  the  property  in  dispute  was 
necessarily  involved  in  the  determination  of 
the  case  in  the  court  below,  this  court  would 
not,  <m  a  motion  to  dismiss  for  want  of  Ju- 
risdiction, consider  affidavits  tending  to  con- 
tradict the  finding  of  that  court  in  that  re- 
spect ;  and  Mr.  Chief  Jtutiee  Waite  remarked : 
"In  Zeialer  v.  EbpkinM,  117  U.  8.  888.  889 
[29:  1019,  10211,  where  affidavits  were  sub- 
mitted, the  finding  of  the  court  below  as  to 
value  was  not  a  material  question- in  the  case 
upon  its  merits,  but  was  more  in  the  nature 
of  an  inquiry  for  the  purpose  of  determining  ^ ^..i 
whether  an  appeal  should  be  allowed,  as  in  1***1 
Wiletm  V.  Blatr,  119  U.  8.  887  [80:  441]. 
Here,  however,  the  value  of  the  property 
was  one  of  the  questions  in  the  case  and 
necessarily  involved  in  its  determination." 

In  Zeigiar  v.  Hopkine.  this  court  treated  the 
finding  of  the  court  below  upon  the  question 
of  value  as  entitled  to  well  nigh  conclusive 
weight;  while,  in  WiUon  v.  mair,  it  was 
declared  to  be  ffood  practice  for  the  circuit 
court  to  allow  amdavfts  and  counter  affidavits 
of  value  to  be  filed,'  as  calculated  to  save 
trouble  to  the  parties  and  to  the  court. 
There,  at  in  the  case  at  bar.  the  district  Judge 
holding  the  circuit  court,  without  the  for- 
mal itv  of  deciding  the  question  of  value,  al- 
lowed the  vnrit  of  error,  thus  sending  the  case 
here  on  tiie  iffldavits  free  from  any  decision 
whatever  at  to  their  effect. 

In  Oage  v.  PumpeUy,  108  tJ.  8.  184  [27 : 
868],  the  appeal  was  allowed  after  a  contest 
as  to  the  value  of  the  matter  in  dispute. 
Judge  Blodffett,  who  held  the  circuit  court, 
filing  an  opinion  upon  the  question ;  and  Mr. 
CMtf  Justice  Waite,  spelling  for  the  court, 
said:  "When  an  appeal  has  been  allowed, 
after  a  contest  at  to  tne  value  of  the  matter 
in  dispute,  and  there  is  evidence,  in  the  reconi 
which  sustains  our  Jurisdiction,  the  appeal 
will  not  be  dismissed  simply  because  upon 
examination  of  all  the  affidavits  we  may  be 
of  the  opinion  that  possibly  the  ettimaten 
acted  upon  below  were  too  high.** 

The  result  of  the  cases  may  be  fairly  state«l 
to  be:  (1.)  Where  tlie  demand  is  not  for 
money,  but  the  nature  of  the  action  require> 
the  value  of  the  thing  demanded  to  be  stated 
in  the  pleadings,  affidavits  will  not  be  re 
ceived  here  to  vary  the  valne  as  appearing 
upon  the  ftuse  of  the  record.  (2.)  Nor  w\V 
the  filing  of  inch  affidavits  be  ordinarily 
permittea  where  evidence  of  value  has  been 
adduced  below  on  both  aides,  and  the  proofs 
have  been  transmitted  either  with  or  without 
the  annoimoement  of  a  definitive  conolnsion 
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deduced  theiefrom.  (8.)  But  where  the  writ 
of  error  is  brought  or  appeal  taken  without 
question  as  to  the  value,  and  the  latter  is 
nowhere  disclosed  by  the  record,  affidavits 
may  be  received  to  establish  the  Jurisdic- 
tional amount,  and  counter  affidavits  may  be 
allowed  if  the  existence  of  such  value  is  de- 
nied in  good  faith. 

The  practice  of  permitting  affidavits  to  be 
filed  in  this  court  arose  from  instances  of 
accidentaJ  omission,  where  the  value  was  not 
really  in  dispute,  and  it  should  not  be  en- 
couraged to  the  extent  of  requiring  us  to 
reach  a  result  upon  that  careful  weighing  of 
conflicting  evidence,  so  frequently  involved 
in  determining  issues  of  fact.  If  there  be  a 
real  controversy  on  the  point,  let  it  be  settled 
below  in  the  first  instance  and  on  due  notice ; 
not  here,  upon  ex  parts  opinions,  which  may 
embody  nothing  more  tlum  speculative  con- 
clusions. I 

In  the  case  in  hand,  the  value  of  the  whole 
property  was  alleged  in  the  petition,  but  was 
not  an  issuable  fict,  and  the  circuit  court 
allowed  the  writ  of  error  upon  the  prima 
facie  showing  made  by  the  defendant,  and 
on  plaintiffs  subsequently  presenting  evi- 
dence to  the  contrary,  the  controversy  was 
referred  to  this  court.  This  being  the  atti- 
tude of  the  case,  we  do  not  think  it  proper 
to  allow  affidavits  to  be  filed  here  as  if  the 
question  were  now  raised  for  the  first  time. 
Upon  an  examination  of  the  record  as  re- 
turned, We  are  clear  that  the  jurisdictional 
value  is  not  made  out  by  a  preponderance  of 
evidence.  The  motion  to  dismiss  will  there- 
fore be  sustained. 

Writ  of  error  dUmined, 


HEKKY  B.  BIRE,  Fljf.  in  Brr.. 

e. 
ELLITHOKPB  AIR  BRAKB  COMPANY. 

<8ee  a.  a  Beporter*8  ed.  VtMSL) 

Jurisdietianal  anumnt—exeeptumi  to  eoidene^^ 
iniujficieni  Ml  qf  exceptions. 

L  Where  plaintiff  recoven  in  an  action  |S,48S,  ex- 
clusive of  interest  and  cost,  and  defendant  foils 
to  recover  anything  on  aocountof  his  oounter- 
olaim  Of  $0,000  set  up  in  his  answer,  and  the  de- 
fendant brlnffs  a  writ  of  error,  the  aggregate 
amount  la  aufflcient  to  give  this  court  jurisdiction. 

<•  Where  the  bill  of  exceptions  shows  objections 
snd  exceptions  by  defendant  to  questions  put  by 
piaintlfr  to  a  witness,  but  the  bill  of  exceptions 
rails  to  shew  the  character  of  the  evldenoe  which 
prevlouflily  had  been  put  In,  so  that  it  Is  impoasible 
intelliipently  to  pass  upon  the  propriety  of  the 
quesUone  admitted,  the  judgment  wiU  not  be  re- 
versea  by  reason  of  the  admission  of  the  evidence. 


JJ2^— -Asto/MTtodictlonln  the  United  States  5tt- 
j»Tewe  Gourt,  where  federal  question  arieee,  or  where 
wrsaraton.  ^nqueetionHatutee,  treaty  or  ConstHyUon, 
5®  "^^*o  Martin  v.  Hunter,  4:  W:  Matthews  v. 
^!V?  J**5  Willlama  v.  Norrls,  6:  WL 
to  dl.j^f**'^*****^  ^  trnued  States  Suprems  Cowrt 

S«nr/^    ^  revise  decrees  of  staUeourU  as  to  eon- 
l«.  ^^  Comme^oinl  Bank  v.  Buckingham,  1& 

1-W  u.  s. 


8.  A  paper  filed  In  the  dronit  oourt  eight  days 
after  the  opinion  and  findings  of  the  court  were 
filed,  which  paper  f  onns  no  part  of  the  bill  of  ex- 
oeptloos  signed  by  the  judge,  but  Is  signed  only 
by  the  attorney  for  def endanti  and  purports  to 
be  exceptions  to  findings  of  faots  made  by  the 
judge  and  to  his  conclusion  baaed  upon  such  flnd^ 
ings,  oannot  be  regarded  as  a  blU  of  exceptions 
signed  by  the  judge,  although  it  Is  contained  in 
the  record. 

[No.  1479.] 
Submitted  Ike.  15,  ISdO.    Decided  Jan.  5, 1891. 

rX  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  reWew  a  judgment  in  favor  of  plaintiff 
for  damages  for  breach  of  a  contract. 

On  motion  to  dismiss  or  affirm.  Affirmed, 
foith  damages  at  the  rats  qf  10  per  cent,  as  ths 
writ  of  error  appears  to  have  been  sued  oui 
merely  for  delay. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  Aahton,  for  defendant  In 
error,  for  motion: 

The  burden  of  showing  jurisdiction  is  on  the 
plaintiff  in  error. 

Wilson  V.  Blair,  119  U.  B.  887  (80:  441). 

But  if  the  record  shows  upon  its  face  juris- 
diction, then  it  is  clearly  frivolous,  and  would 
entitle  the  defendant  in  error  to  a  dismissal  of 
the  writ  of  error  or  affirmance  of  the  judgment 
for  want  of  jurisdiction. 

Rule  6,  part  5;  Micas  v.  WiUiams,  104  U.  S. 
656  (26: 842);  Chanute  v.  Trader,  182  U.  S.  210 
(88:  845);  QreenUaf  v.  Birth,  80  U.  S.  5  Pet 
184  (8:  78);  Nailar  v.  WiUiams,  75  U.  S.  8 
Wall.  107  (19:  848);  (JampbeU  v.  Wilcox,  77  U. 
S.  10  Wall.  428  a9:  974). 

No  questions  of  fact  or  law  decided  by  the 
court  below  can  be  reexamined  or  reviewed  in 
the  supreme  court. 

Campbell  v.  Boyreau,  62  U.  S.  21  How.  223 
(16:  96);  Andes  v.  Slauson,  180  U.  S.  488  (32: 
991);  JPdine  v.  Central  Vt  R.  Co.  118  D.  8. 152 
(80: 198);  Boogher  v.  New  York  L.  Ins.  Co,  108 
U.  S.  90  (26:  810);  Stanley  v.  Albany  County, 
121  U.  S.  647  (80: 1002);  Dear.  v.  Mason,  61  U. 
8.  20  How.  198  (15:  876). 

Messrs,  Chauneey  Shaffer*  Albert  !• 
Sire  and  J.  Huble^  Ashton*  for  plaintifl 
in  error,  against  motion: 

There  can  be  no  question  but  that  the  plain- 
tiff  in  error  hss  the  legal  right  to  ajPPf  ^^  ^^^ 
amount  involved  being  more  than  $6,000.  The 
complaint  demands  judgment  for  $7,00a 
Judirroent  wss  entered  for  the  plaintiff  in  the 
sum  of  $2,978.66.  The  counterclaim  of  the 
defendant  was  enthrely  disallowed. 

SliockerY.  ^^rp'ordF.lnsCa.nVja.M 

(28:  862);  Fint  Nat.  Bankv.BughesmV.  8. 

623  (27:  268);  Bilton  v.  DtOnnson,  108  U.  S. 

165  (27:  688);  Bradstreet  Co.  v.  Htggtns,  113 

U.  8.  227  (28:  716).  ,       ,       •        , 
The  bill  of  exceptions  is  s^dent. 

Sickles  V.  Flanagan,  79  N.  Y.  224;  N.  Y. 
Code  Civ.  Proc.  §  ?98. 

A  party  permitting  the  completion  of  the 
performance  of  a  contract,  after  the  time  for 
the  performance  has  expired,  does  not  thereby 
forfeit  his  right  to  damages  for  the  breach  <» 
the  contract  as  to  time. 

Buff  V.  mnaido.  65  N.  Y.  664. 

The  contractor  failing  in  part  cannot  recover 
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for  the  other  part  for  the  benefit  thereof  re- 
ceived bv  the  employer. 

Ounmnghcm  v.  J<me$,  20  N.  Y.  486;  Tipton 
▼.  Feitner,  20  N.  Y.  428. 

Error  can  be  assigned  in  this  court  on  an  ex- 
ception to  the  exclusion  of  oral  proof  of  facts, 
although  the  record  does  not  show  any  witness 
was  actually  called  to  the  stand  to  give  the  evi- 
dence. 

Scotland  County  t.  HiU,  112  U.  8.  188  (28: 
692);  Ordham  t.  Bayne,  59  U.  8.  18  How.  60 
(15:  265). 

No  bill  of  exceptions  is  necessary  where  the 
error  alleged  is  apparent  upon  the  record. 

Toung  t.  Martin,  75  U.  8.  8  Wall.  854  (19: 
418). 

This  court  will  not  decide  motions  to  dismiss 
before  .the  record  \%  printed,  when  Uiere  is  a 
question  as  to  the  facts. 

8t,  Louis  2fat.  Bank  y.  United  States  Ins. 
Co.  100  U.  S.  48  (25:  547). 

The  motion  to  affirm  cannot  be  entertained 
nnless  there  appears  on  the  record  at  least  some 
color  of  ri^ht  to  a  dismissal. 

Crane  fion  Co.  t.  Hoagland,  108  U.  8.  5  (27: 
680). 

This  court  cannot  dismiss  a  case  on  motion 
iimplv  on  the  ground  that  it  has  been  brought 
here  for  delay  only. 

Amory  v.  Amory,  91  U.  8.  356  (28:  436). 

Nor  by  reason  of  failure  to  return  an  assign- 
ment of  errors. 

Oumbel  t.  Pitkin,  118  U.  8.  545  (28: 1128). 

Questions  of  law  upon  the  trial  of  an  issue  of 
fact  cannot  be  made  pftrt  of  a  bill  of  exceptions, 
unless  the  trial  is  by  jury,  or  by  the  court  after 
waiver  of  a  Jury  trial. 

Andes  v.  8laus(m,  180  17.  8.  485  (82:  989). 

Although  a  bill  of  exceptions  is  imperfectly 
drawn,  this  court  may  proceed  to  decide  the 
case  instead  of  sending  it  back. 

United  States  v.  Morgan,  52  U.  8.  11  How. 
154  (18:  648);  WatertiUe  v.  Van  Slgke,  115  U. 
8.  290  (29:  406);  Richards  v.  MackaU,  118  U. 
8.  589  (28: 1182);  Whitmy  v.  Cook,  99  U.  8. 
607  (25:  446). 

On  motion  to  dismiss  merely,  the  merits  of  a 
case  cannot  be  considered. 

Bohanan  v.  Nebraska,  118  U.  8.  281  (80:  71). 

Where  the  Question  of  Jurisdiction  cannot  be 
determined  without  looking  into  the  merits, 
the  motion  to  dtsmiss  for  want  of  Jurisdiction 
will  be  denied,  with  permission  to  argue  it  upon 
the  hearing. 

Lynch  V.  Ds  BernaL  19  U.  8.  L.  ed.  895,  not 
elsewhere  reported;  Becker  v.  Fbttler,  66  TJ.  8. 
1  Black,  95(17:  45);  Semple  v.  Edgar,  71  U.  8. 
4  Wall.  481  (18:  402);  Garland  v.  JOavis,  45  U. 
6.  4  How.  181  (11:  907). 

Mr.  Justice  Blatehford  delivered  the 
opinion  of  the  court : 

This  is  an  action  at  law,  brought  in  the 
Circuit  Court  of  the  United  8tate8  for  the 
8outhem  District  of  New  li^  bv  the  Elli- 
thorpe  Air  Brake  Ck>mpany,  an  Illinois  cor- 
poration, against  Henry  B.  8ire.  The  plain- 
tiff is  enga^ged  in  the  business  of  constructing 
elevators  and  putting  them  into  buildings. 
The  complaint  seta  forth  a  contract  between 
the  plaintiff  and  the  defendant  for  the  plain- 
tiff to  furnish  and  erect  for  the  defendant 
two  hydraulic  passenger  elevators  and  two 


safety  steam  passenger  elevators,  in  buildings- 
in  the  City  of  New  York,  in  eighty  to  ninetv 
days  from  the  date  of  the  receipt  of  approved 
plans,  for  $6,750,  one   half   to  be   payable 
when  the  machines  were  in  the  buildings, 
and  the  other  half  when  ^e  elevators  were 
in  running  order,  with  a  provision  that  if 
the  defendant  should  delay  the  plaintiff  ia 
shipping  or  erecting  the  elevators,  then  both 
of  the  payments  should  be  due  on  the  date 
named  for  completion,  and  that  any  deferred 
payment   should  bear  interest.     The  com- 
plaint further  alleges  that  the  plaintiff  caused 
the  elevators  to   be   constructed,  ready  for 
shipment,  within  the  time  specified,  and  to- 
be  set  up.  in  running  order,  in  the  buildings, 
in  accoraance  with  the  contract ;  that  the  two 
h^rdraulic  elevators  were  duly  shipped,  and 
within  the  time  specified  the  machinery  was^ 
placed  in  the  buildings,  and  one  of  them  was^ 
set  up  in  running  order,  and  the  other  one 
was  very  nearly  set  up,  when  the  plaintiff 
and  its  workmen  were  stopped  and  prohibited 
hj  the  defendant   from   further   proceeding 
with  the  work;  that,  after  the  two  safety 
steam  elevators  were  readv  for  shipment,  an!l 
were  about  to  be  shipped,  the  defendant  re- 
quested the  plaintiff  not  to  ship  them,  as  he 
was  not  ready  for  them  and  desired  to  nuike 
some  changes,  and  he  directed   it  to  hold 
them  in  store  until  further  orders  from  him, 
all  of  which  the  plaintiff  caused  to  be  done ; 
that  the  defendant  refused  to  accept  the  same 
or   permit  the  plaintiff  to  ship  tnem  or  set 
them  up ;  tliat  the  plaintiff  is  and  always  has 
been  willing  to  carry  out  its  agreement  to 
fumish  and  erect  all  of  the  elevators ;  that 
the  defendant  has  refused  to  permit  the  plain- 
tiff  to  perform  its  contract,  or  to  allow  the 
elevators  to  be  erected,  or  to  make  the  pay- 
ments therefor,  except  the  sum  of  $1,900  on 
account;  that,  in  consequence,  the  elevators 
have  become  wholly  lost  to  the  plaintiff,  and 
it  has  sustained  damage  to  the  amount  of 
$6,750  and  the  interest  thereon,  no  part  of 
which  has  been  paid,  except  the  $1,900 ;  that 
the  plaintiff  has  sustained  additional  loss  by 
way' of  special  damage,  and  has  been  com- 
pelled to  emplov  extra  workmen  and  to  do 
extra  work  and  labor  in  the  buildings,  and 
to  incur  other  expenses,  amounting  to  $2, 500. 
to  the  damage  of  the  plaintiff  in  all  of  $7,000. 
for  which  amount,  with  interest  from  the 
commencement  of  the  suit,  it  asks  Judgment. 

The  answer  of  the  defendant  seta  up  a  gen- 
eral denial,  except  that  he  admits  that  he  has 
paid  $1,900;  ana  avers  that  the  contract  be- 
tween the  parties,  in  respect  to  the  four  ele- 
vators, was  in  writing ;  and  that  the  plaintiff 
has  failed  to  perform  the  provisions  of  the 
contract,  while  the  defendant  has  observed 
them.  It  also  sets  up  a  counterclaim,  and 
claims  $6,000  damages  for  the  failure  of  the 
plaintiii  to  perform  the  contract,  alleging 
that  by  reason  thereof  the  defendant  hat  been 
prevented  from  renting  the  buildings  or  oc- 
cupying part  of  them  himself. 

Under  a  written  stipulation  dulv  filed,  the 
case  was  tried  before  the  courL  held  by  Judgs 
8hipman,  without  a  Jury ;  and  he,  on  the  9ih 
of  March.  1890,  made  his  findings  and  decis- 
ion (41  Fed.  Rep.  662),  in  pursuance  of 
whioi  a  Judgment  was  entered  in  favor  of 
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the  inaintlff  for  $8, 485,  with  $168.60  iDtcrest 
from  MATch  14.  1889,  unountiDg  in  all  to 
(2.848.60,  aod  1880.06  costs,  making  a  toUl 
of  $2,978.66.  TO  reriew  this  Judgment,  the 
defendant  has  Inronght  a  writ  of  error.  The 
plaintiff  now  moves  to  dismiss  such  writ  or 
to  affirm  the  Judgment 

One  of  the  grounds  alleged  for  the  motion 
to  dismiss  is,  that  this  court  has  nc  Jurisdic- 
tion of  the  case,  because  of  informalities  in 
the  bill  of  exceptions,  the  only  exceptions 
presented  thereby  being  alleged  errors  in  rul- 
ings admitting eridence.  The  bill  of  excep- 
tions does  not  set  forth  any  part  of  the  evi- 
dence on  which  the  questions  which  were 
admitted  were  based.  The  propriety  of  the 
admission  of  the  questions  depended  entirel  y 
upon  the  state  of  the  evidence,  and  the  bill 
of  exceptions  fails  to  show  that.  It  is  fur- 
ther contended,  in  favor  of  the  motion  to  dis- 
miss, that  deducting  the  $1,900  from  the 
$6,760  left  only  the  sum  of  |4,860.  with  the 
special  damage  claim  of  $3,500;  that  the 
plaintiff's  Judgment  amounted  only  to 
$2,485 ;  and  that,  although  the  defendant  set 
up  a  counterclaim  for  $6,000,  the  record  fails 
to  disclose  any  evidence  sustaining  it,  and 
therefore  the  factual  amount  in  controversy 
between  the  parties  was  only  $2,485,  with 
interest. 

We  think,  however,  that  inasmuch  at  the 
defendant  loses  by  the  Judgment  $2,485,  ex- 
clusive of  interest  and  costs,  and  in  addition 
to  tliat  does  not  recover  anvthine  on  account 
of  his  counterclaim  of  $6,000,  the  aggregate 
amount  is  sufficient  to  give  this  court  Juris- 
diction. 

We  think,  also,  that  there  was  sufficient 
color  for  the  motion  to  dismiss,  to  warrant 
us  in  considering  the  motion  to  affirm ;  and 
that  the  iudgment  oiij^ht  to  be  affirmed. 

The  bill  of  exceptions  shows  objections 
and  exceptions  by  the  defendant  to  six  ques- 
tions put  by  the  plaintiff  to  one  of  its  wit- 
nesses; but,  as  before  stated,  inasmuch  as 
the  bill  of  exceptions  fails  to  show  what  the 
character  of  the  evidence  was  which  pre- 
viously had  been  put  in,  it  is  impossible  in- 
telligently to  pass  upon  the  propriety  of  the 
questions  admitted.  They  related  to  what 
was  done  by  the  plaintiff  with  regard  to  ful- 
filling the  contract,  after  the  plaintiff's  pro- 
posal to  erect  the  elevators  was  accepted  by 
the  defendant ;  to  the  market  value  of  two 
of  the  elevators ;  to  what  was  said  between 
the  general  manager  of  the  plaintiff  and  the 
defendant  in  regard  to  those  two  elevators ; 
to  the  purpoae  of  the  general  manager  in 
coming  to  Stw  York  as  the  representative  of 
the  plaintiff;  to  the  value  of  the  work  that 
was  done  in  respect  of  another  elevator ;  and 
to  the  market  value  of  the  two  hydraulic 
elevators.  It  cannot  be  seen  that  thm  ques- 
tioBS  were  improper,  or  that  the  answers  to 
them  caused  any  injury  or  disadvantage  to 
the  defendant 

There  is  no  finding  of  facts  by  the  circuit 
oooit,  separate  from  that  which  is  contained 
in  the  opinion  of  the  Judse ;  but  that  finding 
is  very  lull,  and  is  introduced  by  the  words : 
*  Upon  said  trial,  the  following  facts  were 
found  to  have  been  proved  and  to  be  true." 
The  facta  as  found  clearly  Justified  the  oon- 

1S7  r.  a. 


elusion  of  law  drawn  by  the  court  In  its 
opinion,  the  court  states  that  neither  party 
complied  with  the  contract,  and  the  plaintiff 
did  not  complete  the  elevators  in  one  of  the 
buildings  within  the  specified  time,  but  tbnt 
this  noncompliance  was  fully  waived  by 
the  defendant ;  that  the  dcfendnnt  broke  tbe 
contract,  and  there  was  no  willful  abandon- 
ment of  the  work  on  the  part  of  the  plain- 
tiff ;  that  the  loss  of  rent  by  the  defendant 
was  attributable  to  his  own  conduct;  that 
upon  the  counterclaim  no  loss  or  daraaee 
was  proved  for  which  tbe  plaintiff  was  n- 
able ;  that  the  plaintiff  was  at  all  times 
ready  and  willing  to  perform  its  part  of  the 
contract,  except  in  the  matter  of  time,  which 
breach  was  waived  by  the  defendant ;  that 
the  plaintiff  having  in  good  faith  built  and 
completed  one  of  the  elevators,  though  not 
within  the  time  specified  by  the  contract^ 
and  the  defendant  having  accepted  the  work, 
the  plaintiff  could  recover  the  value  of  that 
elevator ;  and  that,  in  regard  to  another  of 
the  elevators,  as  the  plaintiff  had  delivered 
it  to  the  defendant,  and  nearly  completed 
tbe  work  of  setting  it  up,  and  was  prevented, 
without  its  fault,  by  the  defendant,  from 
completing  the  performance  of  the  contract, 
it  was  entitled  to  recover  ita  loss,  which  was 
ita  outlay,  and  amounted  to  $2,050,  and  also 
damages  for  the  virtual  refusal  of  the  de- 
fendant  to  have  the  contract  carried  out  in 
remd  to  the  steam  elevators. 

There  is  in  the  record  a  paper  filed  In  the 
circuit  court  eight  days  after  the  opinion 
and  findinga  of  the  court  were  filed,  which 
paper  forms  no  part  of  the  bill  of  exceptions 
which  is  signed  by  the  Judge,  but  is  a  paper 
signed  only  by  the  attorney  for  the  defend- 
ant, and  purports  to  be  exceptions  to  certain 
findings  of  fact  made  by  the  Judge  and  to 
his  conclusion  based  upon  such  findings. 
This  paper  cannot  be  regarded  as  a  bill  of 
exceptions,  or  as  part  of  the  bill  of  exceptions 
signed  by  the  Judge,  irrespectively  of  the 
point  that  thia  court  cannot  review  the  find- 
inn  of  fact 

Judgment  affirmed^  with  damaget  at  thi  raU 
of  Un  per  cent,  as  tMe  writ  qf  frror  appears  Is 
have  bam  mted  imt  wterttpfor  dda^f. 
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the  gOTemment  of  OoahnlUi  and  Tozu,  tiled  In 
the  Geneiml  Land  Offloe  of  Texas,  are  competent 
erldeaoe  to  Identtft  uiA  fix  the  boundarlea  of  the 
land. 

JL  In  asoerCalninflr  the  Ham  of  land*  ttie  traoks  of 
the  surreyor,  to  far  as  dlaooTerable  on  the  flrroond 
with  reaaonable  oertaintr«  ahould  Im  followed; 
and  marked  trees,  deslgnatlnir  a  oomer  or  a  line 
on  the  flrroand«  should  oontrol  both  oourMS  and 
distances. 

t.  Where  the  surrejr  of  land  has  been  aotually  run 
V  and  measured,  and  ascertained  monuments  are 
referred  to  In  It,  the  foot-steps  of  the  surreyor 
may  be  traced  backward  as  well  as  forward;  and 
any  ascertained  monument  In  the  surrey  may  be 
adopted  as  a  startlnflr  point,  where  difficulty  exists 
In  ascertaining  the  Unes  of  the  surrey  as  actually 
run. 

4.  The  bearlnnlnflr  comer  of  a  surrey  does  not  con- 
trol more  than  any  other  comer  actually  ascer- 
tained, and  It  Is  not  necessary  to  follow  the  calls 
of  the  grant  In  the  order  they  stand  In  the  fleld- 
notes,  but  they  may  be  rerersed  and  the  Unes 
traced  the  other  way  whenever  by  so  doing  the 
land  embraced  will  more  nearly  harmonise  all  the 
calls  and  objects  of  the  grant;  but  where  to  re- 
verse the  calls  would  not  have  that  effect,  tiie 
courses  and  distances  of  the  survey  should  be  fol- 
lowed. 

db  In  the  United  States  Supreme  Oourt,  error  does 
not  Ue  for  the  granting  or  refusing  by  the  court 
below  of  a  new  triaL 

C  A  Judge  is  not  bound  to  adopt  the  categorical 
language  which  counsel  choose  to  put  Into  his 
mouth;  If  the  case  Is  fairly  put  to  the  Jury,  it  Is 
all  that(can  be  asked. 

[No.  1856.] 

Argusd  Dec.  4, 1830.        Decided  Jan.  S,  1891. 

IK  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas, 
to  review  a  Judgment  for  plaintiff  In  an  action 
to  recover  land  In  Texas.    AfflrtMd. 
The  facts  are  stated  in  the  opinion. 
Mr,  Wad.  E.  Earlefor  plaintiff  in  error. 
Mr.  W.  Halleii  PhiUips  for  defendant  in 
error. 

Mr.  Jtutiee  Bradley  delivered  the  opinion 
of  the  court: 

This  case  has  been  before  us  on  two  former 
occasions,  in  October  Term,  1884  (Ayere  t. 
WaUtm,  118  U.  8.  594  [28:  1098]),  and  in 
October  Term.  1889  (^lyan  v.  WaUon,  188  U. 

5.  894  [88 :  8781).  It  has  had  fix  trials  by 
Jury,  in  three  of  which  the  luriea  disagreed, 
and  in  the  other  three  yerdlcta  were  found 
for  the  plaintiff. 

The  case  oomea  before  us,  at  heretofore, 
on  a  bill  of  exceptions,  and  the  first  assign- 
ment of  error  relates  to  a  matter  of  a  pre- 
liminarj  character.  When  the  cause  came 
on  for  trial,  the  defendant  below,  Ayers, 
asked  leave  to  file  an  amendment  to  his  ap- 
plication for  the  removml  of  it  from  the  state 
court,  for  the  purpose  of  making  additional 
aUegationt  as  to  me  amount  in  controversy, 
as  to  the  citizenship  of  the  parties,  etc 
The  court  refused  to  allow  such  amendment, 
and  the  defendant  excepted  to  this  ruling. 
The  allowance  of  aach  an  amendment  (If 
allowable  at  all)  is  a  matter  of  discretion, 
and  error  cannot  be  assigned  upon  the  decis- 
ion. When  the  cause  was  here  the  first  time, 
one  of  the  errors  assigned  was  that  the  oourt 
below  had  refused  to  remand  the  cause  to 
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the  state  court.  We  then  held  that  in  this 
refusal  there  was  no  error,  and  we  do  not 
see  how  this  question  can  be  further  litigated 
between  the  parties. 

The  principal  facts  of  the  case,  at  elicited 
by  the  evidence  and  shovm  in  the  bill  of 
exceptions,  are  stated  in  the  reports  above 
referred  to,  and  only  so  much  will  be  re- 
peated as  is  necessary  to  an  understanding  of 
the  points  now  raised. 

The  plaintiff,  Watson,  claimed  title  to 
one  third  of  a  league  of  land  situated  in  Bell 
County,  T^xas,  being  a  rectangular  tract 
granted  by  patent  of  the  State  of  Texas  to 
the  heirs  of  Walter  W.  Daws,  September  16. 
1850,  the  location  and  boundaries  of  which 
are  not  disputed ;  and,  on  the  trial,  it  was 
agreed  by  the  parties  that  the  plaintiff  was 
entitled  to  all  the  right,  title  and  interest 
granted  by  said  patent  The  defendant. 
Ayers,  claimed  title  under  a  grant  of  the 
government  of  Coahuila  and  '^xas  to  one 
Maximo  Moreno,  dated  October  18,  1888.  for 
a  tract  containing  eleven  leagues  of  land ;  \w&fi 
and  it  was  admitted  on  the  trial  that  the  de- 
fendant held  and  owned  all  the  right,  title 
and  interest  created  by  the  said  grant.  Tills 
being  the  older  title,  the  veraict  should 
have  been  for  the  defendant  if  he  had  shown 
that  the  Moreno  grant  covered  the  Daws 
tract  owned  by  the  plaintiff ;  and  whether 
it  did  or  not  was  the  question  in  controversy 
in  the  cause.  The  Maximo  Moreno  grant 
lies  on  the  north  side  of  the  River  San  An- 
dres, with  a  perpendicular  breadth,  easterly 
and  westerly,  of  about  seven  miles,  and  ex- 
tending back  into  the  country,  north-north- 
easterly, about  fourteen  miles.  The  Daws 
tract,  owned  by  the  plaintiff,  is  situated 
near  the  north  end  of  the  Maximo  Moreno 
grant,  about  midway  between  the  eastern 
and  western  lines  of  the  same,  and  the  ques- 
tion is,  whether  the  north  boundary  line  of 
the  Maximo  Moreno  grant  is  situated  so  far 
to  the  north  as  to  include  the  plaintiff's  land, 
or  whether  it  runs  southwardly  of  it. 

The  field-notes  of  the  Moreno  grant,  em- 
bodied in  the  mnt  itself,  are  in  the  Spanish 
lanfl^age,  an^  translated  Into  English,  are 
as  follows: 

''Situated  on  the  left  margin  of  the  River 
San  Andres,  below  the  point  where  the  creek 
called  Lampasas  enters  said  river  on  its  op- 
posite margin,  and  having  the  lines,  limiU, 
Doundaries  and  landmarks  following,  to  wit : 
Beginning  the  survey  at  a  pecan  (nogal) 
fronting  Uie  mouth  of  the  aforesaid  creek, 
which  pecan  serves  as  a  landmark  for  the 
first  comer,  and  from  which  14  varas  to  the 
north  59"  west  there  is  a  hackberry  24  in. 
dia. ,  and  15  varas  to  the  south  84*  west  there 
is  an  elm  18  in.  dia. ;  a  line  was  run  to  the 
north  22*  east  22,960  varas.  and  planted  a 
stake  in  the  prairie  for  the  second  comer ; 
thence  another  line  was  run  to  the  south  70* 
east,  at  8,000  varas  crossed  a  branch  of  the 
creek  cal  led  Cow  Creek,  at  10, 000  varas  crossed 
the  principal  branch  of  said  creek,  and  at 
12,580  varas  two  small  hackberries  serve  at 
landmark  for  the  third  comer ;  tbeooe  another 
line  was  run  to  the  south  20*  west,  and  at 
8,520  varas  crossed  the  said  Oow  Creek,  and 
at  26,400  varas  to  a  tree  (p*]o)  on  the  afoiv- 
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Mid  iMrfiii  of  the  Biver  San  A]idret»  which 
tree  U  called  la  Engllih  'hoz  elder/  from 
which  7  Ttxee  to  the  ioath  28*  west  there  is 
*  oottoQWOod  with  two  tniiiki»  end  16  Taxee 
to  the  ioath  11*  eeit  there  b  en  elm  16  in. 
dia. ;  thenoe,  following  np  the  river  bj  iti 
meenden,  to  the  beginning  point,  end  com- 
prising  e  plene  tree  of  eleren  leegues  of  Und* 
or  876  miJlioiis  of  eqnere  faras.^ 

The  anneied  sketch  shows  the  outline  of 
the  tract,  and  the  relatlTe  location  and  else 
of  the  Daws  patent  owned  bj  the  plaintiff: 


the  poeition  of  the  westorir  linsb  A  B,  the 
flrrt  line  of  the  snrrej.  Tne  diflwalhr  1*  to 
locate  the  back,  or  northerlr,  line,  liie  de- 
fendant, as  owner  of  the  Moreno  mnt,  con- 
tends for  the  line  from  B  to  0,  whioi  inclodea 
the  greater  part  of  the  plaintiif 'a  tract ;  and 
the  plaintiff  ofwtends  for  the  line  from  B'  to 
CK,  which  passes  sooth  of  his  land.  If  either 
the  northwest  or  northeast  oomer  were  known, 
the  oontroTenr would  beat  an  end;  bntthef 
are  not  fixed  bj  anj  monuments  whidi  thr 
parties  agree  on.  The  northwest  ooraer,  at 
the  end  of  the  tnt  line  la  the  fleldaotss. 


[M8| 


;  ■■  datmad  tnr  detecMfauil 
;  es  cootSBded  by  plalnttC. 


The  beginning  oomer.  A,  opposite  the 
month  of  the  Lampasas  Oreek,  and  the  eouth- 
east  oomer  D,  at  the  "box  elder, "  or  "doable 
eottOQWOOO,*  on  the  bank  of  the  riTer.  are 
well-known  and  conceded  points;  sod  the 
location  of  the  long  easterlj  line,  C  D,  is 
fixed  l^  marked  trees,  ooncorred  in  bj  boUi 
patties;  and  there  is  on  oontroTeny  about 


&  V JL  001  uei,  ee  dlaliBed  br  defendaiil^ 

C.^  N  Jl  corner, — oonteodad  by  pJelntlff—Shac^ 

CD.  Marked ttoe,weU known, U 


was  a  mere  stake  set  in  the  P^nairie,  and,  of 
course,  soon  disappeared.  The  northeast 
comer,  at  the  end  ai  the  second  line,  was 
marked  bj  **two  small  hadLberries ;*  Imt  no 
such  trees  hare  been  found  at,  or  near,  the 
point  C,  where  the  north  line,  run  bj  com- 
pase  and  cbain  according  to  the  surrej. 
would  meet  the  easterlj  line.    Za  1864  one 
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Samuel  Bigham,  a  surveyor,  under  an  order 
of  the  District  Court  of  Bell  County,  sur- 
veyed the  Maximo  Moreno  grant,  commenc- 
ing at  tiie  beginning  comer,  A,  and  follow- 
ing the  field-notes  to  the  end  of  the  second 
line,  and  was  unable  to  find  the  northeast 
comer,  or  the  easterly  line.  'Some  months 
afterwards  he  tried  again,  and  by  nmning 
across  the  front  of  the  survey,  the  distance 
usual  Iv  taken  for  an  eleven-league  front 
(18,750  varas),  he  found  the  eastern  line, 
marked  with  blazes,  which  led  him  to  the 
southeastern  corner  of  the  grant  (D) ,  when 
he  found  and  identified  the  trees  called  for 
in  the  field-notes.    From  this  point,  follow- 

[•8S]  ing  the  line  back  N.  20'  E. ,  he  found  the 
line  plainly  marked  with  old  blazes  for 
26,400  varas  (the  length  called  for  in  the 
field-notes) ,  crossing  Big  Elm  or  Ck>w  Creek 
at  the  exact  distance  from  the  S.  E.  comer 
required  by  the  field-notes ;  and  proceeding 
onward  about  560  varas  further,  on  the  same 
course,  he  found  two  imall  hackberries  in 
Cow  Creek  bottom,  at  which  point,  as  he 
testifies,  the  line  gave  out.  The  line  passed 
between  these  hackberries,  and  they  were 
each  marked  on  the  inside  with  old  blazes 
facing  each  other.  He  took  those  hackberries 
to  be  the  identical  ones  called  for  in  the 
grant,  and  fixed  upon  that  point  as  the  north- 
east comer  of  the  survey.  This  is  the  point 
which  the  plaintiff  claims  to  be  the  true 
northeast  comer,  and  is  marked  C^  in  the 
iketdi.  A  line  run  from  this  point  N.  70** 
W.,  the  reverse  of  the  line  called  for  in  the 
survey,  would  be  the  line  B^  C'  on  the  map, 
and  would  fall  to  the  south  of  the  plaintiff's 
land.  But  B^  the  point  at  which  this  line 
would  intersect  the  west  line  of  the  survev, 
would  be  only  about  18,700  varas  f^m  the 
beginning  comer,  instead  of  22,960  varas,  as 
cafled  for  in  the  field-notes,  or  a  deficiency 
of  over  4,000  varas. 

On  the  other  hand,  if  the  field-notes  are 
followed,  by  running  the  first  line  from  the 
S.  W.  comer,  N.  22^  E.,  22,960  varas,  and 
the  second  line  thence  S.  70°  E. ,  12, 580  varas, 
the  upper  line,  B  C,  would  be  followed,  but 
the  distance,  12,580  varas,  would  fall  short 
of  the  eastern  line  at  C  by  about  570  varas, 
the  trae  distance  from  B  to  C  being  18, 150 
varas  instead  of  12,580.  Then,  mnning 
from  C  to  D,  the  whole  distance  is  found  to 
be  about  80,400  varas  instead  of  26,400  (as 
called  for  in  the  grant),  or  about  4,000  too 
much ;  and  the  distance  from  C  to  Cow  Creek 
is  found  to  be  7,500  or  8,U00  varas,  instead 
of  8,520,  at  called  for  in  the  field-not^  or 
4,000  too  much.  So  that  the  northeast  comer 
of  the  tract,  as  fixed  bv  Bigham  at  the  two 
hackberries,  corresponds  very  nearly  with 
the  several  distances  called  for  on  the  east 
line,  but  makes  the  west  line  4,000  varas 
too  short;  whilst  the  northeast  comer,  as 
fixed  bv  running  the  west  line  its  full  length, 
as  called  for  by  the  field-notes,  and  Uien 
running  the  north  line  as  directed  therein, 
and  extending  it  so  at  to  meet  the  easterly 

I690J     1^*  makes  the  easterly  line  4,000  varas  too 

Tm  truth  it,  the  original  tnrrej  must  in 
tome  parts  have  been  unperfecUy  executed, 
or  erron  matl  havt  crept  into  the  fleld-notet. 


Frank  W.  Johnson  was  the  surveyor — long 
well  known  as  principal  surveyor  of  the 
Austin  and  Williams  colony.  His  depoeitioo 
was  taken  in  1878,  and  again  in  188(),  forty- 
five  and  fortv-seven  years  after  Uie  survey 
was  made.  He  does  not  say  what  time  of  tbie 
vear  he  made  the  survey,  but  William  Duty, 
his  chain-bearer,  says  it  was  in  the  Spring. 
Both  say  that  it  was  made  in  1888,  and  was 
never  made  but  once.  Johnson  is  positive 
that  he  followed  the  courses  and  distances 
designated  in  the  field -notes  of  the  erant  for 
the  first  two  lines,  but  that  the  last  line,  the 
easterl  V  one  of  the  tracts  though  run  and 
marked,  was  not  measured,  but  only  esti- 
mated as  to  length  or  distance.  But  the  field- 
notes  give  the  distance  from  the  N.  £.  comer 
to  Cow  Creek  8,520  varas,  and  from  the  N. 
E.  comer  to  the  San  Andres  River  26,400 
varas,  which  would  make  the  distance  fnnn 
Cow  Creek  to  the  San  Andres  22,880  varas, 
which,  by  subsequent  surveys,  is  found  to 
be  precisely  accurate.  This  correspondence 
for  such  a  longdistance  (over  12  miles)  could 
hardlv  have  been  the  result  of  conjecture; 
and  the  evidence  of  the  chain-bearer  is  that 
the  easterly  line,  as  well  as  the  westerly  and 
northerly  lines,  was  actually  measured  by 
chaining.    If  this  was  so  (and  it  was  for  ti» 

Surv  to  determine  whether  it  was  or  not) ,  the 
udge  was  entirely  right  in  charging  that 
the  lootsteps  of  the  original  surveyor  might 
be  traced  backward  as  well  as  forward ;  and 
that  anv  ascertained  monument  in  the  survey 
might  be  adopted  as  a  starting  point  for  its 
recovery.  This  is  always  true  where  the 
whole  survey  has  been  actually  run  and 
measured,  and  ascertained  monuments  are 
referred  to  in  it.  Ayen  v.  Harris,  64  Tex. 
296;  Atf&rt  v.  Lancaster,  Id.  805;  8eoU  ▼. 
PtUigrew,  72  Tex.  821. 

On  the  question  of  the  true  location  of  the 
nortJiem  boundary  line  of  the  Moreno  grant, 
evidence  was  adduced  by  both  parties.  The 
defendant  aJiowed  by  surveyors  who  had  re- 
cently ffone  over  the  lines  that  there  were 
old  marked  trees  in  the  north  line  of  the 
survey  claimed  by  him,  and  that  the  easterly 
line  was  continued  to  that  line  by  old  marked 
trees  extending  northerly  from  tne  two  hack- 
berries discovered  by  Bigham.  The  plain- 
tiff, in  rebuttal,  adduced  evidence  to  show 
that  by  blocking  these  trees  the  marks  and 
blazes  relied  on  were  found  to  be  of  compar- 
atively recent  origin,  not  more  than  18  or  90 
years  old  in  1886. 

Duty,  the  chain-bearer,  who  wat  examined 
several  times  on  the  subject,  and  contradicted 
himself  a  good  deal,  on  his  last  examination, 
taken  by  deposition  in  1886,  testified  that  the 
two  hackberries  found  by  Bigham,  and  es- 
tablished by  him  as  the  northeast  comer,  ap» 
peared  to  him  (Duty)  to  be  in  a  location  liaa 
that  where  the  northeast  comer  wat  estab- 
lished in  1888,  and  that  the  northeast  omier, 
as  claimed  by  the  defendant,  is  in  a  location 
entirely  different  from  that  in  which  said 
comer  was  established  in  the  original  survey. 
He  also  said  that  the  comer  was  made  not  in 
the  prairie  but  in  the  bottom  timber,  and  that 
he  does  not  think  that  the  comer  is  a  hundred 
Tares  from  the  place  claimed  by  the  plaintiff. 
The  testimony  of  this  witness  is  not  en- 
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titled  to  much  weight,  hutlseing  corroborated 
by  the  existence  of  the  two  hackberries  dis- 
covered by  Bigham,  and  by  the  distances 
from  that  point  to  Cow  Creek  and  to  the  San 
Andres  River,  it  may  be  regarded  as  not  so 
entirely  worthless  as  to  be  absolutely   re- 
jected.   The  testimony  of  seTeral  other  wit- 
nesses,  including  surveyors,    was  taken  to 
show  the  situation  of  the  different  lines  and 
points  named  in  the  grant,  and  the  condition 
of  the  marked  trees  claimed  by  the  respective 
parties  to  be  indicative  of  the  true  location. 
In  addition  to  the  two  hackberries,  relied 
on  bv  the  plaintiff  as  fixing  the  position  of 
the  K.  E.  comer  and  the  northerly  line  of 
the  Moreno  survey,  he  contended  that  the  re- 
spective distances  of  the  creeks  and  water- 
courses, called  for  by  the  field-notes  on  said 
line,  corresponded  with  the  actual  distances 
found  on  the  line  run  from  said  hackberries, 
and  did  not  correspond  with  the  actual  dis- 
tances found  on  the  line  claimed  by  Uie  de- 
Al    ^®^<^*'^*-      To  show  this  more  clearly,   the 
*>    plaintiff  offered  in  evidence  a  oertiflea  copy 
of  certain  field-notes  in  a  field-book  on  file 
in  the  Qeneral  Land  Office  of  Texas,  as  the 
original  English  field-notes  of  the  Moreno 
survey  made  by  Frank  W.  Johnson.    In  his 
deposition,  Johnson  had  testified  that  his 
field-notes  of  the  survey  were  made  in  Eng- 
I  ish,  and  reported  to  the  empressario,  and  by 
him  transcribed  and  translated  into  Spanish, 
ind  thus  carried  into  the  title.    C.  W.  Press- 
ler,  chief  draughtsman  of  the  General  Land 
Office,   testified  that  these  field-notes  were 
claimed  to  have  been  made  by  Johnson.    De- 
i'fJX.  Spanish  clerk  in  the  land  office,  testi- 
I  •    i  ,    ^®  ^**d  heard  Johnson  claim  that 
tills  field-book  was  written  by  him.    There 
was  also  a  map  or  sketch  of   old  surveys, 
including  the  Moreno  survey,  bound  up  in 
an  atlas,  regarded  as  the  work  of  Johnson, 
ana  which  had  been   in  the  General  Land 
Ufflce  as  far  back  as  the  witnesses  had  knowl- 
^S^  of   it    PresBler   testified  that  it  was 
clauned  by  Johnson  to  have  been  filed  by 
him,  and  that  he  (Pressler)  had  known  it  to 
have  been  in  the  land  oflSoe  since  December, 
1860,  and  that  the  words  and  figures  on  it 
reacmbled  Johnson's  handwriting.     A  certi- 
fied copy  of  this  map,  and  the  said  certified 
copy  of  the  original  field-notes  of  the  Moreno 
eleven-league  survey,  as  also  a  photographic 
copv  of  the  latter,  were  admitted  in  evidence 
*8JJP«fc  the  objection  of  the  defendant. 

The  following  is  a  copy  of  the  field-notes 
referred  to: 

"Sunday,  31st,  surveyed  for  Samuel  Saw- 

???  ^  V^JJfif'*"  °^  ^*°*^»  beginning  on  the  N. 
sme  01  San  Andrea,  opposite  the  mouth  of 
lAngasas,  at  a  pecan  18  in.  diam.,  bearing 
£••  **  W.—vB.  from  a  hackberry  24  in.  and 

5f  hi*^*  ^'-^  ^^  ^'^"^  "^  «^°^  12i  i»- ;  thence 
IN.  23  £.  22,960  vs.  to  the  comer,  a  stake  in 
the  pmirie ;  thence  8.  70  E.  1,690  vrs.  to  a 
branch  of  Cow  Creek,  4,W0  vrs.  to  2nd 
tonmch,  8,000  vrs.  to  8rd  branch,  11,060  vrs. 
t»  Cow  Creek,  12,680  vrs.  to  the  comer,  two 
small  hackberries;  thence  8.  20  W.  8,620 
3^  to  Cow  Creek ;  7,600  to  N.  W.  oomBr  of 
^d  tract,  a  stake  bou^  K.  77  B.  96.8  vrs. 
from  a  hackbeny  8  in.  to  Spring  Biandi 
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28,640  vn.,  28,700  vs.;  to  bottom  prairie 
24,860  vs.  ;  crossed  same  branch  to  the  comer, 
a  box  elder,  26,400  vs.,  bearing  8.  48  W. 
7.2  vs.  from  a  forked  cottonwooa  48  in.,  and 
8.  11  Ifi.  16.4  vn.  from  an  elm  16  in." 

These  are  evidently  the  field-notes  of  the 
same  survey  that  was  carried  into  the  grant. 
It  seems  that  it  was  made  for  one  Sawyer, 
and  afterwards  used  for  the  Moreno  grant, 
which  was  not  issued  until  October,  1838. 
Dutjr,  the  chain-bearer,  says  the  survey  was 
madfe  in  the  8pring  of  that  year ;  and  the  2l8t 
of  April  came  on  Sunday  in  the  year  1838. 
These  notes  are  more  full  than  the  field-notes 
in  the  grant,  as  they  call  for  four  streams 
crossing  the  norUi  line,  whilst  the  grant  men- 
tions only  two  of  them.  The  four  are  as 
follows:  1,690  varas  from  the  N.  W.  comer 
to  a  branch  of  Cow  Creek;  4,600  varas  to 
a  second  branch;  8,000  varas  to  a  third 
branch ;  11,060  varas  to  the  Cow  Creek  itself. 
The  witness  Tumer,  for  many  yean  county 
surveyor  of  Bell  County,  who  was  employed 
by  the  defendant  to  trace  the  eastem  and 
northem  lines  of  the  Moreno  grant  in  1880, 
testifies  that  by  running  the  north  line  west- 
erly from  the  two  hackberries  the  first  stream 
is  reached  at  the  distance  called  for  in  the 
field-notes ;  that  the  distance  between  the  firet 
and  second  is  also  right ;  between  the  second 
and  third  the  distance  is  too  great ;  but  be- 
tween the  third  and  fourth,  and  between  the 
fourth  stream  and  the  N.  W.  comer  (as 
claimed  by  the  plaintiff),  the  distances a^ee 
with  the  field-notes ;  whilst  the  north  line, 
as  claimed  by  the  defendant,  crosses  only 
three  creeks,  and  none  of  them  are  in  any  wav 
near  the  distances  called  in  any  of  the  field- 
notes.  As  riven  and  streams  are  natural 
monuments,  entitled  to  weight  in  any  sur- 
vey, it  is  manifest  that  these  English  field- 
notes  of  Johnson  must  have  had  an  important 
bearing  in  the  trial. 

The  map  or  sketch,  as  before  observed, 
contained  an  outline  of  the  Moreno  eleven- 
league  tract,  and  of  the  streams  which  traverse 
it,  with  notes  in  Spanish  of  the  courses  and 
distances  of  the  dinerent  lines.  These  notes 
beirin  with  the  easterly  line,  which  is  de- 
scribed as  « Norte  20*  Este.  26,400"  FN.  20 
E.  26,4001.  The  north  line  Is  partially  ob- 
literated, out  enough  of  the  notation  remains 
to  show  that  it  was  measured  from  east  to 
west.  The  west  line  is  described  as  "18,400 
Sur  23'*  Oeste"  [•.  «.,  18.400  8.  22*  W.l.  This 
shows  that  the  length  of  the  west  line  was 
therein  made  what  it  should  be  to  oorresnond 
with  the  length  of  the  east  line  as  called  for 
in  all  the  surveys,  and,  so  far  as  it  goes,  is 
evidence  of  a  survey  beginning  at  the  south- 
east comer  and  running  north,  and  then  west, 
and  then  south,  the  reverse  of  the  course  which 
Johnson  says  he  puraued.  When  it  is  recol- 
lected that  nis  testimony  was  given  forty-five 
yean  after  the  survey  was  made,  and  that  the 
field-notes,  which  he  undoubtedly  had  regard 
to,  may  have  been  written  out  in  reverse  order 
after  the  outdoor  work  was  done,  the  fact 
that  this  old  map  or  sketch  exhibits  a  survey 
entirely  consistent  in  all  its  parts,  which  the 
field-notes  do  not,  gives  it  considerable  in- 
terest and  value  ss  independent  evidence. 
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The  admission  of  the  field-notes  and  map 
is  one  of  the  errors  assigned  on  the  present 
hearing ;  and  the  question  of  their  aamissi- 
bilitj  will  be  now  oonsidered.  These  very 
field-notes  were  admitted  in  eyidence  in  a 
recent  case  in  Texas,  in  an  action  between 
the  appellant  Ajers,  as  plaintiff,  and  Harris 
and  owers.  defendants,  and  their  admission 
was  sanctioned  by  the  Supreme  Court  of 
Texas  on  appeal.  J^fen  t.  Earrii,  77  Tex. 
108.    The  court,  in  its  opinion,  says : 

''The  eyidence,  we  think,  places  it  bejond 
doubt  that  the  survey  mentioned  in  the  field- 
book  as  made  for  Samuel  Sawyer  was  a  sur- 
vey of  the  same  land  that  was  titled  to 
Kaximo  Koreno,  and  the  only  survey  that 
was  ever  made  of  it  It  cannot  be  doubted, 
upon  this  evidence,  that  Johnson,  having  made 
the  surve  V  for  Sawyer  a  few  months  before, 
adopted  it  when  ordered  to  make  a  survey 
for  Moreno,  without  making  a  resurvey. 

"The  memorandum  made  by  him  at  the 
time  of  the  survey  and  deposited  in  the  €^- 
eral  Land  Office  at  the  same  time  that  the 
title  itself  was  deposited  there,  and  carefully 
preserved  ever  since,  is  spoken  of  by  its  cus- 
todians and  produced  at  an  archive.  In  the 
case  of  Oook»T.  Dennii,  61  Tex.  248,  a  sim- 
ilar document  was  spoken  of  by  this  court  as 
an  archive  and  held  to  be  admissible  in 
evidence. 

**Even  if  it  cannot  strictly  be  held  an  ar- 
[596]  chive  of  the  General  Land  Office  and  admis- 
sible as  such,  it  was  clearly  proved  in  this 
case  to  be  a  memorandum  of  the  survey 
made  by  the  surveyor  at  the  time  the  work 
was  done,  and  as  such  we  think  it  was  clearly 
admissible  to  aid  in  proving  the  actual  foot- 
steps of  the  surveyor  when  making  the  survey. 

*^yery  great  dfmcultv  existed  In  ascertain- 
ing where  the  lines  of  the  survey  were  ac- 
tually run.  Aided  by  all  the  evidence  that 
could  be  secured,  and  guided  by  all  the 
rules  recognized  as  being  proper  to  be  ob- 
served in  such  cases,  repeated  trials  of  the 
question  have  been  had  with  conflicting  re- 
sults. 

''It  is  a  well -recognized  rule  that  the  dec- 
larations of  the  surveyor  may  be  proved 
under  the  circumstances  existing  at  the  time 
of  the  trial  of  this  cause.  Such  evidence 
can  certainly  rank  no  higher  and  cannot  be 
so  safe  or  satisfactory  as  evidence  written 
down  by  the  surveyor  at  the  time.  The 
only  difference  that  we  can  see  between  the 
field-notes  taken  from  the  field-book  and 
those  contained  in  the  title  is  with  njgard  to 
the  number  and  distances  of  some  of  the  ob- 
jects called  for,  and  we  think  the  notes  con- 
tained in  the  field-book  could  not  have  had 
any  other  tendency  than  to  aid  in  showing 
where  the  north  line  of  the  Moreno  survey 
was  actually  placed  by  the  surveyor. 

''The  photographic  copy  was  admissible 
for  what  it  was  worth  on  the  question  as  to 
whether  the  west  line  of  the  survey  was  ac- 
tually measured. 

"Tlie  charge  requested  and  refused  would 
have  tended  to  destroy  the  effect  of  the  evi- 
dence." 

By  reference  to  the  case  of  Cook  v.  Dennii, 
61  Tex.  246,  cited  in  the  above  quotation, 
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it  seems  that  similar  evidence  in  all 

was  received  in  that  case,  and  its  admiasioB 

approved  by  the  supreme  court.    The  oouit 

said: 

"...  To  aid  in  the  identiflcation  of 
the  land,  appellant  offered  to  read  as  evidence 
a  certified  copy  of  the  original  field-notes  of 
the  survey.  It  seems  that  these  fleld-iioles 
were  made  out  in  the  English  language,  and 
passed  to  the  commissioner  for  extending 
ffrants ;  that  they  were  translated  into  the 
Spanish  language,  and,  as  thus  translated, 
were  incorporated  into  the  grant  The  courses 
and  distances  along  the  meanders  of  the 
river,  as  given  in  the  original,  were  omitted 
in  the  translation.  Therefore,  it  was  to  sup- 
ply the  omission  and  to  aid  the  grant  that 
the  certified  copy  was  offered  in  eyidence. 
These  original  field-notes  were  archives  is 
the  Qenenu  Land  Office,  and  would  ordina- 
rily be  admissible  in  aid  of  the  grant.  But 
the  objections  urged  in  this  case,  and  upon 
which  the  court  acted  in  excluding  the  evi-  ,,^ 
dence,  were  these:  The  survey  was  nonde  (^ 
some  five  months  prior  to  extending  the 
grants,  and  was  made  prior  to  the  oraer  of 
survey.  At  that  early  period,  the  practice 
of  making  the  survey,  and  afterwaras  ob- 
taining the  order  of  survey,  generally  pre- 
vailed. While  such  proce^ings  might  not 
have  been  strictly  regular,  such  irregularity 
has  never  been  considered  as  affecting  tlie 
validity  of  the  survey  or  the  grant  based 
thereon.  The  oonunissioner  for  extending 
grants  having  recognized  the  survey  by  ex- 
tending the  grant,  it  was  not  a  valid  objec- 
tion to  the  Mlmission  of  the  certified  copy 
that  the  survey  was  made  before  the  order  c^ 
survey,  and  previous  to  extending  the  grant 
This  rejected  evidence  would,  to  some  extent 
at  least,  tend  to  establish  the  identity  of  the 
land  embraced  in  the  grant  and  ought  to 
have  been  admitted. " 

It  thus  appears  that  these  original  field- 
notes  deposited  in  the  Qeneral  Land  Office, 
though  not  forming  a  part  of  the  document- 
ary title,  are  nevertheless  regarded  by  the 
Supreme  Court  of  Texas  as  competent  evi- 
dence for  the  purpose  of  aiding  the  grant  in 
regard  to  the  identification  and  boundaries 
of  the  granted  premises.  Courts  have  al- 
ways b^n  liberal  in  receiving  evidence  with 
regard  to  boundaries  which  would  not  be 
strictly  competent  in  the  establishment  of 
other  facts.  Old  surveys,  perambulation  of 
boundaries,  even  reputation,  are  constantly 
received  on  the  question  of  boundaries  of 
large  tracts  of  land.  The  declarations  of 
surveyors  made  at  the  time  of  making  a 
survey  have  been  admitted ;  and  at  all  events 
it  seems  to  be  now  a  recognized  rule  of  the 
Land  Law  of  Texas  that  field-notes  of  sur- 
veyors, especially  if  deposited  in  the  Gen- 
eral Land  Office,  are  to  be  received  as  evi- 
dence on  this  subject.  If  we  had  anv 
hesiUtion  on  the  admissibility  of  sudi 
evidence  as  a  general  question,  we  should 
be  largely  influenced  in  the  present  case  by 
the  decisions  of  the  Supreme  Court  of  the 
State.  In  our  opinion,  therefore,  the  admis- 
sion of  this  evidence  was  not  error.  In  this 
country  a  liberal  rule  on  the  subject  hss  been 
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adopted  In  moit  of  the  8Utot.  The  point 
WM  oonefderably  dlecuaaed  br  Mr,  Juttice 
Lenttr  in  delivering  the  opinion  of  the 
court  in  OUmetU  v.  Acker,  125  U.  8.  800  [81 : 
7811,  a  case  arisinff  in  Pennsylyania,  in 
which,  in  riew  of  tM  law  preTaiHng  in  that 
State,  we  held  that  the  declarations  of  a  de- 
ceased surreTor,  whilst  making  a  foirej, 
were  admissible  to  identify  a  monument 
pointed  out  by  him  as  a  comer  of  the  same 
Surrey,  established  in  making  the  original 
surrey  many  years  before,  in  which  he  had 
participated.  In  HunnieuU  ▼.  Beyian,  a 
Texas  case,  108  U.  8.  888  [20:  118],  we 
held  that  by  the  decisions  of  that  State  such 
declarations,  to  be  admissible,  must  be  made 
on  the  spot  whilst  running  or  pointing  out 
^he  line,  or  doinff  something  with  regttfd  to 
It,  and  not  at  a  difrerent  place,  where  it  was 
only  spoken  of  incidentally.  Mr.  Judice 
Strong,  however,  who  delivered  the  opinion 
in  that  case,  showed  that  the  Texas  decisions 
had  gone  the  length  of  admitting  the  evi- 
dence of  declarations  of  a  deceasea  surveyor, 
whilst  making  a  survey  of  the  tract  in  ques- 
tion, and  of  a  deceased  chain-bearer  who  had 
pointed  out  to  the  witness  the  place  of  a 
comer.  (See  the  subject  quite  fully  dis- 
cussed by  Mr.  JvMice  Field,  when  chief  Jus- 
tice  of  Califomia,  in  MorUm  v.  Foiger,  10 
C«l.  275,  270,  282).  But  the  recent  decisions 
of  the  Hupreme  Oourt  of  Texas,  above  cited, 
are  sufficient  to  control  our  views  in  the 
present  esse. 

The  evidence  being  concluded,  the  Judge 
delivered  his  charge,  and  the  Jury  rendered 
a  verdict  for  the  plaintiff.  Before  examining 
the  errors  assigned  In  relation  to  the  charge 
and  refussls  to  charge  as  requested,  the  third 
assignment  of  error  mav  oe  disposed  of. 
This  was  the  refusal  of  tne  court  to  grant  a 
new  trial.  And  as  to  this,  we  have  only  to 
rspeat  what  we  have  so  often  endeavored  to 
impre«  upon  counsel,  that  error  does  not  He 
for  granting  or  refusing  a  new  trial. 

Although  no  errors  are  expre«l  v  assigned 
oo  argument  upon  the  charge  itself,  but  only 
upon  the  refusal  of  the  Judffe  to  give  certain 
instructions  asked  for  by  the  deftndant,  yet 
In  order  to  show  the  general  view  of  the  case 
which  was  taken  bv  the  Judge,  and  the  bear- 
ing of  the  instractfoDS  asked  and  refused,  we 
give  below  the  princinU  portion  of  the 
charge  actually  given.    The  Judge  Mid : 

*Oiir  purpoee  and  your  duty  is  to  follow 
the  tracks  of  the  surveyor,  so  far  as  we  can 
discover  them  on  the  ground  with  reasonable 
certainty,  and  where  he  cannot  be  tracked  on 
the  grotind  we  have  to  follow  the  course  and 
distance  he  gives,  so  far  as  not  in  conflict  with 
the  tracks  we  can  find  that  he  made ;  and  tou 
will  constantly  bear  in  mind,  in  considering 
the  proof  in  this  case,  that  in  fixing  the 
boundaries  of  a  grant  the  rule  requires  that 
course  shall  control  distance  as  given  in  the 
calls  of  the  field-notes  of  the  s;:rrey,  and  that 
outfked  trees,  designating  a  comer  or  a  line 
on  the  ground,  shall  cooml  both  course  and 
distance.  In  cider  to  reconcile  or  elucidate 
the  calls  of  a  survey  in  seeking  to  trace  it  on 
the  cround  the  comer  called  for  in  the  grant 
m  %m  'beginping'  comer  does  not  control 
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more  than  any  other  comer  actually  well 
ascertained,  nor  are  we  constrained  to  follow 
the  calls  of  the  grant  in  the  order  said  calls 
stand  in  the  field-notes  there  recorded,  but 
are  permitted  to  reverse  the  calls  and  trace 
the  lines  the  other  way,  and  should  do  so 
whenever  by  so  doing  the  land  embraced 
would  most  nearly  harmonige  all  the  calls 
and  the  objects  of  the  grant 

''There  has  been  proof  given  you  tending 
to  show  where  the  two  small  hackberries 
called  for  as  the  intersection  of  the  eastern 
and  north  lines  of  the  grant  actually  stood 
at  a  distance  from  the  lower  comer  on  the 
river  corresponding  to  the  leneth  of  the  east- 
era  line  of  said  grant ;  and  if  the  proof  sat- 
isfies you  that  the  two  hackberries  mentioned 
in  the  testimony  of  the  witnesses  Sam.  and 
Pat  Bigham  were  the  hackberries  called  for 
and  marked  bv  the  original  surveyor  as  u 
comer  of  said  grant  id  that  case  a  line 
drawn  from  the  point  where  said  hackberries 
stood  N.  70  W.  until  it  intersects  the  western 
line  of  said  grant  will  bound  the  eleven- 
league  grant  upon  the  north,  and  if  the  Dawt 
one  tbira  of  a  league  is  situated  wholly  nortli 
of  this  line  it  does  not  conflict  witn  said 
eleven- league  grant  and  you  will  find  for 
the  plaintiff. 

''If  the  proof  does  not  satisfy  you  that  the 
two  hadLberries  mentioned  in  the  testimony 
of  the  witnesses  were  the  two  hackberries 
called  for  by  the  original  surveyor  to  serve 
as  a  landmark  for  comer  at  the  intersection 
of  the  back  (or  north)  line  with  the  east  line 
of  said  grant  and  if  a  consideration  of  the 
whole  proof  satisfies  you  that  the  original 
surveyor  began  the  survey  at  the '  Cottonwood  * 
comer  (the  8.  K  comer)  and  marked  and 
measured  the  east  line  and  did  n<^  actually 
trace  and  measure  the  west  line  of  said  grant, 
you  should  follow  these  footsteps  of  the  sur- 
veyor, and  from  the  point  where  you  flnd  his 
footsteps  stop  (for  it  is  not  disputed  that  this 
line  is  marked  to  a  greater  distance  than  the 
distance  called  for  in  the  grant  as  the  length 
of  this  line)— from  this  point  where  you  find 
the  footsteps  stop  you  will  run  a  line  K.  70 
W.  to  the  west  line  of  said  grant  fdr  the 
north  or  back  line ;  and  if  this  line  so  ran 
will  fall  wholly  south  of  the  Daws  survey 
you  will  flnd  for  the  plaintiff. 

"If  from  the  proof  you  are  not  able  to  flx 
the  place  where  the  two  hackberries  called 
for  in  the  grant  as  a  landmark  to  designate 
the  N.  £.  comer  of  the  Moreno  grant  then  - 
stood,  and  the  proof  does  not  satisfy  tou 
that  to  reverse  the  calls  and  trace  the  lines 
the  other  way  would  most  nearly  harmonise 
all  the  calls  with  the  footprints  left  by  the 
surveyor,  you  will  ilx  the  boundaries  oif  the 
Moreno  grant  by  the  courses  and  distances  of 
the  flrst  and  second  lines  of  the  survey,  ex- 
tending the  second  line  so  ss  to  meet  the  rec- 
ognised east  line,  extended  on  its  coarse  tc 
the  point  of  intersection  with  the  extended 
second  or  north  line;  and  if  the  north  line 
so  fixed  will  embrace  in  the  Moreno  gimnt 
any  part  of  the  Daws  survey,  joa  willfinrl 
for  the  defendant* 


(•99) 


In  our  Judgment  this  dwrfs 
by  the  tesUmoay  la  Hm 


Jwtttsd 
OB  the 


68i-e04 


SUPBEMR  COUBT  OF  THE  UnITSD  StATBB. 


Oct.  Tkbm^ 


whole,  ffare  *  correct  view  of  the  questions 
to  be  soiTed.  The  general  rules  laid  down 
at  ^e  commencement  are  undoubtedly  sound. 
The  Judge  was  also  correct  in  saying,  as  we 
have  aliiady  remarked,  that  the  beginning 
comer  does  not  control  more  than  any  other 
comer  actually  ascertained,  and  that  we  are 
not  constrained  to  follow  the  calls  of  the 
grant  in  the  order  they  stand  in  the  field- 
notes,  but  may  reverse  them  and  trace  the 
lines  the  other  way,  whenever  by  so  doing 
the  land  embraced  would  more  nearly  har- 
monize all  the  calls  and  the  objects  of  the 
grant. 

The  next  paragraph,  relating  to  the  two 

small  hackberry  trees,  and  instructing  the 

jury  that,  if  we  proof  satisfied  them  that 

1^  they  were  the  hackberries  called  for  in  the 

i  original  survey,  the  north  line  must  be  drawn 

I      [600]     from  them,  and  the  verdict  must  be  for  the 

r  plaintiff,  was  undoubtedly  correct. 

The  third  paragraph,  which  directed  the 
jury  if  the  ha^tSrries  were  not  sufficiently 
proved,  and  they  were  satisfied,  from  a  con- 
sideration of  all  the  proof,  that  the  original 
surveyor  began  the  survey  at  the  8.  E.  comer 
and  marked  and  measured  the  east  line,  and 
did  not  actually  trace  and  measure  the  west 
line  of  the  grant,  they  should  trace  his  foot- 
steps, and  where  they  found  them  to  stop 
they  should  run  a  line  N.  70*  W.  for  the 
north  line,  was,  in  our  view,  also  correct 
There  was  some  evidence  to  show  that  the 
surveyor  did  commence  the  survey  at  the  S. 
£.  comer.  The  old  map  or  sketch  clearly 
showed  this ;  and  the  correspondences  of  dis- 
tances and  other  evidence  showed  that  the 
east  line  must  have  been  actually  measured, 
contrary  to  the  recollection  of  Mr.  Johnson, 
the  surveyor. 

The  last  paragraph  directed  the  Jury,  If 
not  able  to  identify  the  hackberries  as  the 
original  comer,  and  not  satisfied  tliat  to  re- 
verse the  calls  would  more  nearly  harmonize 
all  the  calls  with  the  footprints  left  by  the 
surveyor,  th^  must  follow  the  courses  and 
distances  of  the  survey,  which,  of  course, 
would  give  the  land  to  the  defendant  This 
direction  was  clearly  correct.  And  taking 
the  whole  charge  together,  it  covers  the  whole 
case. 

The  fliBt  error  assigned  in  regard  to  the 
charffe  is  for  the  refusal  of  the  Judge  to  give 
the  following  Inttmction  requested  by  the 
defendant,  to  wit: 

"  If  the  proof  satisfies  you  that  there  are  old 
blazes  along  the  east  line  above  the  hack- 
berries said  to  have  been  found  by  Bigham 
in  1864,  and  that  such  blazes  extend  to  a 
distance  of  4,000  varas  to  the  point  of  inter- 
section with  the  course  of  the  north  or  back 
line  at  run  from  the  northwest  comer  as  es- 
tablished by  iti  calls,  and  that  such  back  or 
north  line  is  also  marked  with  old  blazes, 
and  that  these  lines  were  so  run  and  marked 
by  the  original  surveyor  in  1888,  then  in 
that  case  you  will  find  for  the  defendant" 

This  instruction  was  substantially  given, 
/•Olj      with  proper  qualifications,  in  the  first  para- 
graph of  the  charge,  declaring  it  the  duty  of 
the  Jury  to  follow  the  tracks  of  the  surveyor, 
so  far  at  discoverable  on  the  ground,  with 
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reasonable  certainty;  and  declaring  that 
marked  trees,  designating  a  comer  or  a  lint 
on  the  ground,  should  control  both  coorset 
and  distances.  This  ffave  the  defendant  tht 
benefit  of  all  he  could  legitimately  ask  fat 
in  the  instruction  which  he  requested,  and 
gave  it  in  a  form  which  better  comported 
with  the  Judge's  view  of  the  Impression  dot 
to  the  evidence  on  the  subject  A  Judge  it 
not  bound  to  adopt  the  categorical  language 
which  counsel  choose  to  put  into  hit  mouth. 
Nothing  would  be  more  misleading.  If  the 
case  is  fairly  put  to  the  Jury,  it  is  all  that 
can  reasonably  be  asked.  The  instruction  at 
requested,  if  given  as  an  independent  prop- 
osition, without  qualification,  was  calculated 
to  mislead  the  Jury  and  draw  their  attention 
away  from  other  marks  and  monuments 
equally  or  more  controlling.  The  most  con- 
trolling evidence  of  all,  if  the  jury  believed 
it  was  that  which  identified  tne  two  hack- 
berries discovered  by  Bigham  as  the  original 
trees  at  the  N.  E.  comer  of  the  tract.  Be- 
lieving that  it  ended  the  controversy.  Be- 
lieving that  the  marked  trees  found  farther 
north  in  the  same  easterly  line,  and  the 
marked  trees  found  in  the  northerly  line, 
must  be  considered  as  having  been  marked 
at  a  later  period,  as  several  witnesses  wtio 
examined  them  testified.  It  would  not  have 
been  fair,  therefore,  to  have  put  forward  tba 
instruction  asked  as  a  nidced  independent 
proposition ;  for  though  it  be  strictly  true 
that,  if  those  trees  were  marked  by  tht 
original  surveyor,  they  denoted  the  paritioQ 
of  the  true  line,  there  were  so  many  con- 
siderations affecting  the  determination  of 
the  truth  on  that  point,  that  an  unqualified 
statement  of  the  proposition  as  an  independ- 
ent one  was  not  proper.  It  would  have  ig- 
nored, not  ouly  the  hackberries,  but  tJle  Cow 
Creek  bottom*  in  which  there  was  much 
evidence  to  show  that  the  N.  £.  comer  was 
originally  located ;  and  the  stream  crossings 
on  the  north  line  itself.  Of  course,  it  may 
be  said  that  all  these  circumstances  would 
affect  the  belief  of  the  Jury  in  the  identity 
of  the  marked  trees  referred  to  with  those 
marked  by  the  original  surveyor.  But  the 
instruction  as  proposed  would  have  tended 
to  withdraw  the  minds  of  the  Jury  from  a 
consideration  of  this  evidence.  We  think  [il^ 
the  charge  was  more  correct  at  the  Judge 
delivered  it  than  it  would  have  been  if  be 
had  adopted  the  instraction  at  propoted  by 
the  defendant. 

The  last  paragraph  of  the  charge  alto  gave 
the  defenduit  the  benefit  of  the  linet  sought 
to  be  established  by  him,  by  directing  the 
Jury  to  follow  the  courses  and  distances  of 
the  survey  contained  in  the  mnt  if  they 
were  not  satisfied  as  to  the  identity  of  tlit 
two  hackberriet  with  those  called  for  in  tht 
grant  nor  that  the  original  survey  was  com- 
menced at  the  8.  E.  comer.  This  direction 
would  have  led  the  Jury  to  the  identical 
marked  trees  referred  to  in  the  instruction. 

We  think  there  was  no  error  in  its  refusal. 

The  fifth  assignment  of  error  is  for  the 
refusal  of  the  judge  to  give  the  following 
instruction : 

''The  Jury  are  charged  that  the  field- notes 
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which  catered  'into  mod  fonned  Dart  of  the 
title  oriffinally  made  to  Maximo  Moreno  are 
thoae  which  are  to  control  them  in  their 
flndingt  in  reepect  to  the  work  of  the  sor- 
▼eyor In  the  field :  that  thef  will  not  con- 
sider anj  fleld-notea  of  a  sorrej  purporting 
to  hafe  been  made  f6r  Bawjer  onlees  the 
evidence  ihould  ihow  thai  the  fleld-notea 
laat  mentioned  entered  into  and  were  incor- 
porated in  the  grant  made  to  Moreno,  and 
nnleea  the  prooi  ahows  that  the  Bawjer  field- 
noCea  are  thoee  which  entered  into  and  formed 
part  of  the  title  to  Moreno ;  otherwiae  they 
will  diaregaxd  the  Bawjer  field-notes,  and 
look  onlr  &>  the  fleld-notea  la  the  title  ii- 
sued  to  Iforena* 

We  think  that  the  refoeal  wai  luatiflable. 
The  direction  that  the  field-notes  In  the  title 
cboold  control  the  Jury  in  their  findings 
would  hare  been  too  absolute  and  unquali- 
fied. There  ia  no  real  contradiction  between 
the  original  field-notes  found  in  the  Gkneral 
Land  Office  and  the  field-notes  contained  in 
the  title.  The  former  are  only  somewhat 
fuller  than  the  latter  in  specif  jing  the  water- 
courses crossed  bj  the  surroj,  some  of  which 
were  omitted  in  the  title ;  and  if  the  Jurj 
were  satisfied  that  the  field -notes  produced 
from  the  land  office  were  genuine,  they  would 
bare  a  right  to  take  them  into  consideration, 
and  not  be  soTemed  whollj  by  the  field -notes 
in  the  titleT 

The  sixth  assignment  of  error  is  for  re- 
fusing to  give  the  following  instruction : 

"  If  the  testimony  is  not  sufficient  to  iden- 
tify the  two  hackberries  claimed  by  the 
plaintiff  as  the  northeast  comer  of  the 
Maximo  Moreno  mnt  with  those  called  for 
in  the  grant,  ana  the  Jury  cannot  fix  the 
northeast  comer  nor  the  back  line  by  anr 
«.ther  marks  or  monuments,  then  they  shall 
fix  it  br  the  courses  and  distances  of  the 
first  ana  second  lines  of  the  surrey,  except 
that  the  second  line  shall  be  extended  so  as 
to  meet  the  recognized  east  line,  as  marked 
and  extended  bejond  the  hackberries ;  and  in 
that  case  they  snail  find  for  the  defendant* 

This  charge  was  substantial Ij  contained  in 
the  last  paramph  of  the  charge  actual  Ij 
given  bj  the  Judge,  with  this  qualification, 
Siat  the  Jurj  should  not  be  Mtisfied  that  the 
original  surrej  was  commenced  at  the  8.  K 
comer  of  the  tract  We  think  that  the  qual- 
ification waa  correctlj  made,  and  that  the 
charge  waa  right  and  that  in  the  refusal  to 
gife  the  in8titioti<m  asked  for  there  wss  no 


The  seyenth  assirnment  relates  to  the  re- 
fosal  to  giye  the  following  instraction : 

"If  the  testimony  is  not  sufficient  to  iden- 
tify the  two  hackberriea  claimed  by  the 
f  plaintiff  as  the  northeast  comer  of  the  Max- 
mo  Moreno  grant  with  those  called  for  in 
the  grant  sw  the  Jury  belieye  from  the 
evidence  that  the  Maximo  Moreno  surrey 
was  actually  made  on  the  ground  by  com- 
fnencing  at  the  beginning  comer  as  called 
for  in  the  grant  and  actually  running  out 
and  tracing  with  a  chain  the  upper  or  west- 
ern line  as  called  for  (except  the  offset  to 
AToid  crossing  the  riyer),  ana  that  the  north- 
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west  comer  was  fixed  at  a  point  on  the  coursa 
called  for  in  the  grant  at  the  end  of  the 
northwest  comer  so  established,  the  suryeyor 
did  actually  run  out  and  trace  with  a  chain 
on  the  course  called  for  to  the  northeast 
comer,  they  must  find  for  the  defendant** 

Thb  instraction  wss  also  substantially 
giyen  ia  the  last  paragraph  of  the  charge, 
and  is  inyolyed  in  the  whole  charge  taken 
together.  We  think  there  was  no  occasion 
for  it  and  no  error  in  refusing  to  give  it 

The  last  assignment  of  error  relates  to  the 
refusal  of  the  following  instruction,  to  wit: 

"  It  would  not  be  proper  to  reyerse  the  calls 
of  the  grant  made  to  Mnximo  Moreno  and  to 
run  in  reyerae  course  from  the  southeast  cor- 
ner for  the  purpose  of  ascertaining  where 
the  northeast  comer  would  be  found  by  the 
measurement  called  for  in  the  grant  >i  the 
evidence  satisfies  the  Jury  that  the  suryeyor 
actually  beean  the  survey  at  the  comer  called 
the  beginning  comer  in  the  field- notes  and 
from  tmit  corner  ran  and  measured  the  western 
and  northem  linea  on  the  ground.** 

We  think  the  instraction  was  properly  re- 
fused. As  already  intimated,  the  Judge  was 
right  in  holding  as  he  did,  and  in  instract- 
ing  the  Jury,  that  the  beginning  comer  of  a 
survey  aoes  not  control  more  than  any  other 
comer  actually  well  ascertained,  and  that  we 
are  not  constrained  to  follow  the  calls  of 
the  grant  in  the  order  said  calls  stand  in  the 
field- notes,  but  are  permitted  to  reverse  the 
calls  and  trace  the  lines  the  other  way,  and 
should  do  so  whenever  by  so  doing  the  land 
embraced  would  most  nearly  harmonise  all 
the  calls  and  the  objects  of  the  grant  If 
an  insurmountable  difficulty  is  met  with  in 
running  the  lines  in  one  direction,  and  is 
entirely  obviated  by  running  them  in  the  re- 
verse airection,  and  all  the  known  calls  of 
the  survey  are  harmonised  by  the  latter 
course,  it  is  only  a  dictate  of  common  sense 
to  follow  it 
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adeqimto  remedy;  Imt  It  ouiDot  liBae  where  its 
eftoot  is  to  direct  or  control  the  head  of  an  exeo- 
nttve  department  in  the  discharve  of  an  executiye 
du^  inTolTing  the  exercise  of  judgment  or  dis- 
CBPetion* 

S.  The  writ  of  mandamus  will  not  be  issaed  to 
compel  the  performance  of  eyen  a  purely  minis- 
terial act,  where  the  case  is  one  of  doubtful  riffht, 
or  where  the  relator  has  another  adequate  rem- 
edy and  the  ffrantinff  of  the  writ  will  affect  per- 
sons who  are  not  parties,  or  where  it  will  be 
attended  with  manifest  hardship  and  difficulties. 

K  A  writ  of  mandamus  will  not  issue  to  compel 
the  Secretary  of  the  Treasury  to  deliyer  a  treas- 
ury draft  for  labor  and  material  in  constructing 
and  repairing  government  buildings,  where  the 
draft  was  prepared  for  deUvery  upon  condition 
that  a  part  thereof  should  be  applied  to  the  claims 
of  laborers  and  materialmen,  and  the  petitioner 
refuses  to  perform  that  condition,  and  where  he 
nas  incurred  penalties  for  delays,  which  would 
not  have  been  remitted  but  for  said  condition, 
agreed  to  by  him,  to  pay  such  laborers  and  ma- 
terialmen out  of  said  draft. 

4.  A  mandamus  will  not  be  issued  to  comptf  the 
Secretary  of  the  Treasury  to  deliver  and  pay  a 
draft  where  the  return  of  the  Secretary  raises  dis- 
puted questicms  of  law  and  fact  which  ought  not 
to  be  tried  in  the  proceedings  to  obtain  the  writ 

ft.  An  agreement  between  a  government  contract- 
or who  has  incurred  penalties  for  delays,  and  the 
accounting  officers  of  the  Treasury  Departmenti 
that  those  penalties  shall  be  waived  upon  condi- 
tion that  the  amount  thereof,  if  allowed  to  him, 
should  go  to  the  payment  of  the  laborers  and  the 
materialmen  on  the  work.  Is  valid. 

Too.  1801.1 
Arffu^  Dee,  18, 1890,     Decided  Jan.  18, 1891. 

IN  ERROR  to  the  Supreme  Courtof  the  Dis- 
trict of  Columbia,  to  review  a  Judgment 
dismissing  relator'a  petition  for  a  peremptory 
writ  of  mandamus  against  the  Secretary  of  the 
Treasury,  commandlDg  him  to  deliver  a  treas- 
ury draft    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Franklin  H.  Haekey,  for  the  relat- 
or jplaintiff  in  error: 

The  assignment  was  valid  and  passed  to  the 
relator  the  title  to  the  draft 

Hobbe  T.  McLean,  117  U.  S.  687  (28:  940); 
Erwin  v.  United  States,  97  U.  S.  892(24:  IWS); 
Goodman  t.  NibUuk,  102  U.  S.  656  (26:  229). 

Duress  cannot  be  predicated  of  a  legal  duty 
discharged  under  compulsion. 

Knapp  V.  Sifd$t  60  Baxb.  80;  Bk&phard  t. 
Watroui,  8  Caine^  168;  BddM  T.  Herrin,  17 
Me.  888;  Oorlr  t.  Twrntndl,  47  K.  J.  L.  266; 
Stovfer  T.  Latehaw,  2  Watts,  167;  Alexander 
T.  Pieree,  10  N.  H.  494;  MeVane  v.  WiUiame, 
60  Conn.  648 ;  8U»U  t.  DavU,  79  K.  C.  608; 
Meek  t.  AMneon  1  Bailey  ^.  C)  84;  Diekgr- 
wuMii  T.  Lofd^  21  Iowa,  888:  Qreen  v.  Seranaoet 
19  Iowa,  461:  DiUer  t.  Joknton,  87  Tez.  47; 
Orofdan  t.  (murek,  7  Mich.  86. 

The  relator  sues  as  assignee,  not  at  reoeiver, 
and  therefore  the  court  has  Jurisdiction  of  the 


Bootk  T.  Olark,  68  U.  &  17  How.  882  (16: 
168):  i^nJ  t.  Oook$.  46  Conn.  126;  Olark  t. 
Oonneetieui  FM  Oo.  85  Conn.  808;  Orapo  t. 
EO^,  88  U.  a  16  Wan.  610  (21: 480). 

The  duty  of  the  respondent  to  deliver  the 
draft  to  the  relator  k  purely  ministerial. 

Moses,  Mand«  214:  P»pU  t.  Kild^f,  16  DL 
492;  PeopU  T.  Emrrie.  9  Od.  671. 
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The  return  is  insufficient 

Qreen  v.  African  M,  B,  8oe.  1  Berg,  ft  R. 
254;  Beg.  t.  Lane,  Ld.  Raym.  1804;  Bex  t. 
York,  6  T.  R  66. 

Mr.  Wm.  A.  Hanry*  Auietant  AU^-Oen., 
for  defendant  in  error: 

There  is  a  plain  and  adequate  remedy  at  law. 

People  V.  T/iompeon,  25  Barb.  78;  (hm,  v. 
Johnaon,  2  Binn.  275;  Apgar  v.  Sekool  Diet. 
2fd.4,M  N.  J.  L.  808;  8taUr  ffoUiday,  8  N. 
J.  L.  205;  yiekole  v.  OomptroOer,  4  Stew,  ft 
P.  154. 

The  Secretary  of  the  Treasury  has  a  discre- 
tion in  the  matter  which  cannot  be  controlled 
by  mandamus. 

Olark  V.  Barnard.  108  V.  S.  487  (27:  780). 

The  contractor  Mitchell  is  insolvent  and  the 
only  hope  of  satisfaction  for  the  lienholders  is 
in  the  Secretary's  holding  on  to  the  fund  until 
the  rights  to  it  are  setUea  in  court 

Milnor  t.  Metz,  41 U.  S.  16  Pet  221  (10:  948) 
Phelpe  V.  McDonald,  99  U.  S.  807  (25:  476) 
BayardY.  United  Statee,  127  U.  S.  246(82: 116) 
Porter  v.  'White,  127  U.  S.  285  (82: 112);  ^in 
V.  Hamilton,  68  U.  8.  1  Wall.  604  (17:  619). 

Applications  for  mandamus  are  addressed  to 
the  sound  discretion  of  the  court 

I^&w  York  L.  d  F.  Ine.  Oo.  t.  Wilson,  88 
U.  S.  8  Pet.  802  (8:  958);  Com.  v.  Mitchdl,  2 
Penr.  ft  W.  517;  High,  Exir.  Leg.  Rem.  g  9, 
and  cases  cited;  Peifple  v.  Forguer,  1  111.  68; 
Oakes  v.  Bill,  8  Pick.  47;  Danley  v.  WhitOey^ 
14  Ark.  687. 


Mr.  Justice  Tifcm>r  delivered  the  opinion 
of  the  court : 

This  is  a  writ  of  error  to  the  Supreme 
0>urt  of  the  District  of  Columbia,  to  reverse 
a  Judgment  of  that  court  dismissing  the  re- 
lator's petition  for  a  peremptory  writ  of 
mandamus  against  the  responaent,  William 
Windom,  Secretary  of  the  Treasury,  com- 
manding him  to  deliver  to  the  relator  a 
treasurv  draft  for  $12,586,  which  had  been 
lawfullv  assigned  to  Uie  relator  by  William 
Mitchell,  the  payee. 

The  petition  and  its  amendments  allege 
that  William  Mitchell,  in  pursuance  of  a 
contract  made  with  the  tJnited  States  on  the 
third  of  September,  1886,  furnished  certain 
material  and  performed  certain  labor  for  the 
Life  Saving  Service,  in  the  construction  and 
repair  of  seven  houses  on  the  coast  of  Long 
Island  in  Uie  State  of  New  Yoik ;  that  his 
account  therefor  was  adjusted  on  the  11th  of 
February,  1^8,  by  the  Treasury  Department, 
at  shown  by  a  letter  from  the  commissioner 
of  customs  to  Mitchell,  stating  that  the  sum 
of  $12,586  was  due  to  Mitchell,  and  adding, 
"draft  will  be  remitted;**  that  the  account 
having  been  so  adjusted  nothing  remained 
to  be  done  hv  the  treasuir  ofllcifis  but  the 
ministerial  duty  of  issumff  a  warrant  and 
remitting  to  Mitchell  a  draft  for  the  amount 
•0  found  to  be  due ;  and  that  a  draft,  dated 
the  15th  of  February,  1888,  was  issued  to 
Mitchell,  but  instead  of  being  delivered  to 
him  or  paid,  it  was  sent  to  Ckptain  Qeorge 
W.  Moore,  of  the  life-saving  aemoe,  at  New 
York,  with  instructions  not  to  deliver  said 
draft  nor  to  pay  its  amount  to  Mitchell,  un- 
til Mitchell  should  pay  certain  claims  pre- 
tented  against  him,  at  the  Treatury  Depart- 
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meal,  to  panoot  alleglnff  hia  iDdebtedneat  to 
tbem  for  matiiritli  and  ubor.  The  petition 
further  sTerrad  tbmt  there  waa  no  diaoretion 
reaiding  in  tha  reapondent,  the  Secretary  of 
the  TrManry,  or  in  any  other  government 
officer,  aa  to  the  deliverr  of  aaid  drftft;  that 
none  of  thoae  offioera  baa  any  right  or  anther* 
itj  to  interfere  with  Mitchell'a  private  btiai- 
neaa,  or  to  adjnat  any  olaima  againat  him ; 
that  auoh  an  attempt  on  their  part  waa  a 
violation  of  Hitoheil'a  riffhta  and  of  the 
rigbu  of  the  relator  aa  hu  aadgnaa:  that 
Moore,  in  purauanoe  of  tha  Becretary^a  in* 
atructiona,  did  not  deliver  tha  draft  or  nay 
the  amount  of  it  to  Mitchell,  bnt  retumea  ft 
to  the  Secretary  of  the  Treaanry,  who  atiU 
retaina  the  aame  in  hia  poaaeaaion,  and  atill 
ref uaes  to  deliver  it  or  to  pay  any  part  there- 
of to  either  Mitchell  or  the  relator ;  that  the 
aaid  cUima  againat  Mitchell  are  onluat.  and 
amount  to  tl2,006,  or  within  i88  ox  the 
amount  of  aaid  draft ;  that  even  if  they  were 
not  unjust  the  relator  haa  no  authority,  under 
the  terma  of  the  aaaignment,  to  pay  them, 
and  has  no  means  to  pay  them  onul  the  aaid 
draft  is  either  delivered  or  paid  to  him ;  that 
l^'*]  the  respondent  doea  not  deny  the  correctnesa 
of  the  account,  the  amount  found  to  be  due 
to  Mitchell,  but  baaea  his  refusal  to  deliver 
the  dmft  simoly  upon  the  ground  that  Mitch* 
ell  has  not  paid  toe  auma  demanded  of  him 
by  the  peraona  who  preaented  their  claima  at 
the  Treasury  Department ;  that  about  Uie  27th 
day  of  February,  1888,  Mitchell,  under  cer* 
tain  proceed! nga  under  the  lawa  of  New 
York,  aet  forth  the  indebtedneaa  of  the  United 
Statea  to  him,  and  the  detention  of  the  draft 
aa  herein  atated ;  that  the  Supreme  Court  of 
the  City  and  County  of  New  York,  in  the 
courae  of  thoae  proceedinn,  appointed  the 
relator  receiver  ox  all  of  Mitchell  a  property, 
debta,  equitable  righta,  intereata  and  effects, 
real  and  personal ;  that  he,  the  relator,  waa 
duly  qualified,  and,  by  virtue  of  aaid  order, 
was  entitled  to  deinand  and  to  receive  the 
said  draft  for  $18, 086;  and  that  Mitchell,  for 
the  purpose  of  enabling  the  relator  to  demand 
and  receive  aaid  dreft,  and  to  apply  the  pro* 
ceeda  thereof  acoordinff  to  the  order  appoint* 
ing  him  receiver,  assigned  said  draft  to  re* 
lator.  giving  him  thereby  full  power  to 
demand  and  receive  it  or  the  amount  ex* 
pressed  in  it. 

By  an  amendment,  the  petition  further  al- 
leged that  '*a  ffeneral  appropriation  was 
made  by  Aot  of  Congreaa  to  provide  for  the 
payment  of  watk  to  be  done  In  the  building 
and  repairing  of  life-aaving  stations  prior  to 
the  performance  of  the  wmc  done  under  the 
aaid  contract  of  September  8,  1886,  and  that 
there  ia  aufflcient  money  now  in  the  Treasury 
of  the  United  SUtea  applicable  to  the  pay- 
ment of  the  aaid  work  ao  done  under  aaid 
oootract.*  Thaprayer  is  for  a  writ  of  man- 
damus miait  Hoo.  William  Windom,  Sec- 
retary of  the  Treasury,  commanding  him  to 
deliver  or  cauae  to  be  delivered  to  the  relator 
the  aaid  draft,  or  ahow  cauae  at  an  early  date, 
and  that  aoch  furfher  order  m^  be  made  in 
the  pwmiaaa  aa  law  and  Juatioe  may  require, 
er  abow  oauae,  etc 

Thia  petition  and  the  older  to  ahow  cauae 
having  beao  agreed  by  atipulation  to  be  taken 
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aa  the  alternative  writ,  a  demurrer  waa  in* 
terpoeed,  which  waa  overruled  by  the  coint» 
and  the  reapcmdent  ordered  to  make  return. 
Before  the  return  waa  made,  the  relator  was 
allowed  to  make  further  amendmenta,  de* 
aigned  to  reply  to  what  was  expected  to  be 
aet  forth  in  the  return.         s^ 

The  facta  atated  in  the  return  are  averred 
mainly  upon  information  and  belief,  aa  they 
occurred  under  a  former  Secretary,  the  preo* 
ecessor  of  the  respondent.  It  admits  that  an 
account  waa  atated  by  the  accounting  offlcen 
of  the  Treaaury  Department  on  the  11th  of 
February,  1888,  under  his  predecessor,  but 
that  said  account  was  stated  and  a  draft  pre* 
pared  for  delivery  upon  condition,  and  under 
the  circumstances  expreaaed  in  the  letten  of 
oertain  offlciala  of  the  Treasury  Department 
which  are  filed  by  the  relator  aa  exhibita. 
It  then  aeta  out  in  aubetance,  though  not  in 
the  order  aa  here  atated,  that  the  reapondent 
ia  adviaed  and  believea  that  the  aaid  amount 
of  $12,586  ia  not  Justly  due  and  owing  by 
the  United  SUtea  to  Mitchell,  or  hia  lawful 
aasignee,  for  the  work  done  and  materials 
furnished ;  that  the  account  referred  to  in  the 
petition  waa  adjuated,  and  a  draft  prepared 
for  delivery,  upon  the  condition  previoualy 
agreed  to  by  Mitchell,  that  part  of  tae 
$12,686,  ao  allowed,  ahould  be  applied  to  the 
aatisfaction  of  the  claims  of  certain  mechan- 
ics, laboren  and  materialmen,  by  whose 
work  and  materials  the  houses  were  built 
and  repaired ;  that  Mitchell,  under  his  con* 
tract  with  the  government,  was  liable  to  a 
penalty  of  thirty  dollan  per  day  for  any  de- 
lay in  completing  the  work  within  the  time 
stipulated;  that  he  had  actually  incurred 
penalties  for  delays  amounting  to  $6,240; 
that  the  remission  of  these  penalties  would 
not  have  been  approved  or  recommended,  and 
said  adjustment  of  the  account  would  not 
have  been  made,  and  said  draft  would  nol 
have  been  prepared,  but  for  the  above-men- 
tioned conaitions  agreed  to  l^  Mitchell,  that 
he  should  allow  Uie  disbursing  officer,  to 
whom  the  draft  was  sent,  to  pay  the  sub-con- 
tractora  and  workmen  out  of  the  proceeds  of 
the  draft ;  that  the  conditions  of  the  proposed 
waiver  were  not  complied  with  by  Mitchell, 
or  the  relator ;  that  the  government  has  the 
right  to  insist  upon  than,  and  deduct  the 
penalties  from  the  amount  of  said  account ; 
and  that  it  is  the  legal  right  of  the  respond- 
ent to  secure  a  restatement  of  said  account, 
to  cancel  said  draft  or  to  take  sudi  other 
course  to  secure  said  penalties  and  forfeitures 
to  the  government  aa  the  lawa  and  regulatiooa 
of  the  Treaaury  Department  may  require. 
He  further  averred  that  to  leave  the  relator  to 
hia  remedy  at  law  would  enable  the  govern* 
ment  to  avail  itself  of  the  aaid  forfeiturea» 
or  other  Juat  damagea  ia  the  premiaea. 

On  the  hearing,  the  couxt  dlacharged  the 
role  and  denied  uie  writ. 

The  main  aadgnment  of  error  ia,  that  the 
court  erred  in  not  deciding  that  the  duty  of 
the  Secretary  to  deliver  the  draft  waa  purely 
a  miniaterial  duty  of  idiidi  the  court  ahould 
enforce  Uie  performance  by  a  writ  of  man* 
damua.  In  order  to  determine  whether  the 
caaa  preaented  l:^  the  record  ia  a  proper  one 
for  a  mandamoa,  it  ia  aeoaaaary  to  raour  to 
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certain  statutory  proyisioiiB  bearing  upon  the 
powers  and  duties  of  the  Secretiur  of  the 
Treasury  respecting  the  accounts  to  be  settled 
in  that  Department,  and  especially  upon  his 
relations  to  the  accounting  officers  thereof. 

The  Act  of  June  18,  1878  (20  Stat.  168),  to 
organize  the  life-saving  service,  and  that  of 
May  4.  1882  (22  Stat.  55) ,  to  promote  ito  effl- 
•ciency,  proviae  that  the  keepers  of  life-savinff 
«tations,  and  the  superintendents  thereoiT 
«hall  have  the  powers  and  perform  the  duties 
of  inspectors  of  customs.  The  sections  of  the 
Revised  Statutes  material  to  be  considered 
are  the  following : 

Section  277  provides  that— 

"The  first  auditor  shall  receive  and  exam- 
ine all  accounts  accruing  in  the  Treasury  De- 
partment relating  to  the  receipts  from  cus- 
toms, including  accounts  of  collectors,  and 
other  officen  qf  the  euitonu  .  .  .  and  after 
examination  of  such  accounts,  relating  to  the 
receipts  from  customs,  including  the  accounts 
of  collectors  and  other  officers  of  the  customs, 
he  shall  certify  the  balances  and  transmit  the 
«ame,  with  the  vouchers  and  certificates,  to 
the  eommimoner  cf  eustom»  for  hi$  dedtian 
thereon,  and  he  shall  certify  the  balances  of 
all  other  accounts,  and  transmit  the  same  in 
like  manner,  to  the  first  comptroller  for  his 
decision  thereon.  ** 

Sec.  817  provides  that— 

"The  commissioner  of  customs  shall  ex- 
amine all  accounts  settled  by  the  first  auditor 
ff#4S]  relating  to  the  receipts  from  customs,  in- 
cluding accounts  of  collectors  and  other 
officers  of  the  customs,  and  certify  the  bal- 
ances arising  thereon  to  the  register  [and 
shall  perform  all  the  acts  and  exercise  all 
the  powers  relating  to  the  receipts  from  cus- 
toms and  the  amounts  of  collectors,  and  the 
other  officers  of  the  customs  as  connected 
therewith,  devolved  by  section  two  hundred 
and  sixty-nine  upon  the  first  comptroller  in 
regard  to  other  receipts  and  other  accounts] .  ^ 
**Sec.  191.  The  balances  which  may  from 
time  to  time  be  stated  bv  the  auditor  and 
•certified  to  the  heads  of  departments  by  the 
•commissioner  of  customs,  or  the  comptrollers 
of  the  treasury,  upon  the  settlement  of  pub- 
lic accounts,  shall  not  be  subject  to  be  chanfl;ed 
or  modified  by  the  heads  of  departments,  but 
shall  be  conclusive  upon  the  executive  brandi 
of  the  government,  and  be  subject  to  revision 
only  bv  Congress  or  the  proper  courts.  The 
iiesd  of  the  proper  department,  before  sign- 
ing a  warrant  for  any  balance  certified  to  mm 
T)y  a  comptroller,  may,  however,  submit  to 
auch  comptroller  any  facts  in  his  Judgment 
afFectinff  the  correctness  of  such  balance,  but 
the  decision  of  the  comptroller  thereon  shall 
l>e  final  and  conclusive,  as  hereinbefore  pro- 
Tidad." 

The  contention  of  the  counsel  for  the  re- 
lator is,  that  Mitdiell  performed  his  contract 
with  the  United  States  to  construct  and  repair 
oertain  houses  for  the  life-saving  service ;  that 
his  account  for  the  work  done  and  the  ma- 
terials furnished  was  examined  by  the  proper 
accounting  officer ;  that  a  balance  was  found 
in  Mitchell's  favor  in  the  amount  of  $12,586 ; 
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that  this  balance  was  certified  by  the  com- 
missioner of  customs  to  Uie  Secretary  of  tbe 
Treasury ;  and  that  the  Secretsiy  did  not  dis- 
pute this  indebtedness  of  the  United  States 
to  Mitchell,  nor  submit  to  the  proper  ac- 
counting officers  any  facts  affecting  the  cor- 
rectness of  the  said  balance,  but  assented  to 
its  correctness  by  issuing  a  warrant  and  hav- 
ing prepared  a  draft  for  its  payment.  It  is  [MS] 
insisted  that  the  Secretary  after  issuing  this 
warrant  has  no  power  to  (^anee  or  modify 
the  balance  thus  found  and  certined ;  but  that 
his  duty  to  deliver  the  draft  to  Mitchell,  or 
his  assignee,  is  purely  a  ministerial  one,  and 
that  the  writ  of  mandamus  should  issue  to 
compel  the  performance  of  that  duty. 

This  argument  would  be  conclusive  as  to 
the  right  of  the  relator  to  the  remedy  prayed 
for  if  the  facts  which  it  assumes  comprised 
all  the  facts  presented  by  the  record.  The 
Statutes  which  we  have  quot^  are  very  ex- 
plicit in  designating  the  officers  to  whom  the 
right  and  duty  belong  of  examining  and 
auditinj^  the  accounts  therein  referred  to,  and 
of  certifying  and  transmitting  the  balances 
of  the  same  to  the  commissioner  of  customs 
for  his  decision  thereon ;  and  they  expressly 
provide  that  when  those  accounts  are  exam- 
ined by  those  accounting  officers  in  successive 
grades,  the  balances  stated  by  the  auditor  and 
certified  to  the  heads  of  department  by  the 
commissioner  shall  be  conclusive  upon  the 
executive  branch  of  the  government.  There 
is  nothing  in  the  language  of  these  provis- 
ions whicm  expressly  or  by  implication  vests 
in  the  Secretary  the  power  to  revise  or  dis- 
allow any  part  of  these  accounts.  On  Uie 
contrary,  it  is  clearly  his  duty  to  issue  a 
warrant  for  the  payment  of  any  balance  with- 
out any  change  or  modification,  except  ti^t, 
before  issuing  a  warrant  for  any  balance  cer- 
tified to  by  a  comptroller,  he  may  submit  to 
such  comptroller  any  facts  in  his  Judgment 
affectine  the  correctness  of  such  balance ;  but 
the  decision  of  the  comptroller  Uiereon  shall 
be  final  and  conclusive. 

The  principles  upon  which  persons  holding 
public  office  may  be  compelled  by  a  writ  cm 
mandamus  to  perform  duties  imposed  by  law 
have  been  distinctly  defined  ana  strictly  ad- 
hered to  in  a  great  number  vad  variety  of 
cases  before  this  court  Marbury  v.  Mammm, 
5  U.  S.  1  Cranch,  187  [2:  601 ;  KendaU  v. 
UniUd  States,  87  U.  S.  12  Pet.  524  [9 :  1181] ; 
Decatur  v.  FaukUng,  89  U.  S.  14  Pet  497 
[10:  5591 ;  Broihear  v.  Maeon,  47  U.  S.  6 
How.  92,  101  [12 :  857,  860]  ;  United  Statet 
V.  Outhrie,  58  U.  S.  17  How.  284  115 :  1021 ; 
St  parte  De  Oroot,  78  U.  S.  6  Wall.  497ri6: 
8871  ;  Oeorma  v.  StanUm,  78  U.  S.  6  Wall. 
50  [18 :  721]  ;  Oadnea  v.  ThorMmm,  74  U.  S.  7 
Wall.  847  [19 :  62]  ;  United  SUUet  v.  Seaman, 
58  U.  S.  17  How.  225.  280  [15 :  226,  2271 ; 
Ex  parte  Bradetreet,  82  U.  S.  7  Pet  684  [8: 
810]  ;  HarringUm  v.  HoUer,  111  U.  S.  796_r28: 
6021 ;  Beeeide  v.  Walker,  52  U.  S.  11  How. 
272,  290  [18:  698,  700];  United  State$  v. 
Schun,  102  U.  S.  878,  894.  896  [26 :  167,  171]j 
Butterteorth  v.   United  Statee,  112  U.   a   60 

i28 :  656]  :  United  States  v.  Blaek,  128  U.  8. 
0  [82:  864]. 

That  principle  it  that  the  writ  of  mandamus   ,^ma% 
may  issue  where  the  du^,  which  the  court   I***' 
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ts  ftiked  to  enforce,  it  plainly  minitterial, 
and  the  lieht  of  the  party  applying  for  it  is 
clear  and  he  is  without  any  other  adequate 
remedy ;  and  it  cannot  laaue  in  a  case  where 
its  effect  ii  to  direct  or  control  the  head  of  an 
ezecutive  department  in  the  discharge  of  an 
executive  duty  inToWing  the  exercise  of 
Judgment  or  discretion.  The  doctrine  to  be 
gathered  from  these  cases,  as  well  those  in 
whicii  mandamus  was  granted  as  those  in 
which  it  was  refused,  especially  from  the 
two  leading  cases,  EendaU  y.  UmUd  8taU$, 
•upra,  and  Decatur  y.  PattUUng,  tupra,  is 
thus  enunciated  in  United  8t<Ue$  y.  Black, 
mtpra,  by  Mr.  Jxutiee  Bradley,  who  deliyered 
the  opinion  of  the  court : 

** The  court  will  not  interfere  by  mandamus 
with  the  executive  officers  of  the  government 
in  the  exercise  of  their  ordinary  official  du- 
ties, even  where  those  duties  require  an  in- 
Cerpretatioo  of  the  law,  the  court  having  no 
appellate  power  for  that  purpose ;  but  when 
they  refuse  to  act  In  a  case  at  all,  or  when, 
by  special  statute,  or  otherwise,  a  mere  min- 
isterial duty  is  imposed  upon  them,  that  is, 
a  service  which  they  are  bound  to  perform 
without  further  question,  then,  if  tney  re- 
fuse, a  mandamus  may  be  issued  to  compel 
them." 

It  is  proper  here  to  remark,  as  applicable 
to  the  determination  of  this  case,  that,  in  the 
extreme  caution  with  which  this  remedy  Is 
applied  by  the  courts,  there  are  cases  when 
the  writ  will  not  be  issued  to  compel  the 
performance  of  even  a  purely  ministerial  act. 
In  a  case,  for  instance,  where  the  intention 
of  the  officer,  though  acting  within  the  scope 
of  his  duty,  had  been  frustrated  by  a  clerical 
mistake  (United  States  v.  Sehurt,  eupra)  ;  or 
where  the  case  Is  one  of  doubtful  right  (New 
York  L.  d  F,  In$,  Co.  v.  WiUtm,  88  U.  S.  8 
Pet.  291,  802  [8:  M9,  958])  ;  or  in  a  case 
where  the  relator  having  another  adequate 
remedy,  the  granting  of  Uie  writ  may  In  this 
summary  proceeding  affect  the  rights  of  per- 
sons who  are  not  ptuties  thereto,  or  where  It 
will  be  attended  with  manifest  hardship  and 
difficulties.  Ptople  v.  Ifbrouer,  1  111.  68; 
Van  Benmelaer  v.  Sherif  of  AlbanM,  1  Cow. 
601,  612;  Oakee  v.  BiU,  8  Pick.  47.  In  Bex 
V.  Lordi  Commietionere  tf  ike  7Vva#ttry,  4  Ad. 
A  £1.  295,  Lord  Denman,  CkUf  JutHce,  said : 
"  If ,  as  has  been  suggested,  it  should  on  any 
occasion  be  unsafe,  with  reference  to  the  pnl^- 
Hc  service,  to  make  a  payment  of  this  kind, 
the  fact  may  be  stated  on  return  to  the  man- 
damus. There  might  perliaps  be  occasions  on 
which  the  lords  commissioners  would  be 
bound  to  apply  the  money  to  particular  pur- 
poses of  a  more  pressing  nature.* 

We  repeat  that,  if  we  confine  our  view  of 
this  case,  as  the  counsel  for  appellee  con- 
tends that  we  should,  to  the  adiustment  of 
the  account  of  Mitchell,  as  stated  by  the  au- 
ditor, the  certificate  of  the  balances  of  the 
commissioner  of  customs  to  the  Secretary  of 
the  Treasury,  the  Isnie  of  the  warrant  by  the 
latter  for  the  payment  of  the  balance  so  cer- 
tified, the  preparation  of  the  draft,  its  trans- 
mission to  the  disburaine  officer,  the  subse- 
ouent  withholding  of  it  by  the  Secretary  of 
the  Treasury  ana  his  refusal  to  deliver  it 
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either  to  Mitchell  or  his  assignee,  the  relator, 
the  case  is  clearly  one  of  ministerial  duty. 
But  the  facts,  circumstances  and  conditions 
set  forth  in  the  return  of  the  Secretary  of  the 
Treasury  place  the  matter  In  anotner  and 
quite  a  different  liffht.  He  states  in  his  re- 
turn that,  under  the  contract  of  Mitchell 
with  the  United  States,  Mitchell  had  actually 
incurred,  by  defaults,  penalties  and  forfeit- 
ures  to  a  large  amount,  the  deduction  of 
which  from  the  amount  of  Lis  account,  as 
rendered,  would  reduce  tiiat  amount  iargely ; 
tibat  the  entire  adiustment  of  that  account, 
including  the  waiver  of  the  penalties  in- 
curred, Uie  certification  of  the  oalances  and 
the  issuing  of  the  warrant  and  preparation 
of  the  draft  for  delivery,  was  upon  the  con- 
dition, agreed  to  bv  Mitchell,  that  out  of  the 
sum  thus  allowedf  by  the  Department  the 
claims  of  the  mechanics,  sub- contractors, 
laborers  and  materialmen,  for  work  and  ma- 
terial furnished  bv  them  In  the  erection  of 
the  station  buildings,  should  be  satisfied; 
that  an  essential  part  of  this  agreement  with 
Mitchell  was  that  the  control  of  the  money 
to  be  paid  was  not  to  be  given  up  until  these 
claims  of  the  aforesaid  parties  should,  in 
some  way,  be  settled ;  that  the  draft  for  the 
amount  agreed  upon  should  be  sent  to  the 
officer  of  Uie  life-savinff  service  at  New  York, 
by  whom,  with  Mitchell,  these  parties,  at 
some  appointed  time,  were  first  to  oe  paid  or 
satisfied  out  of  said  draft ;  and  that,  if  this 
was  not  done,  the  draft  was  not  to  be  deliv- 
ered to  Mitchell.  He  further  sUtee  that 
Mitchell  refused  to  perform  this  condition ; 
and  that  the  penalties  would  not  have  been 
waived  but  for  that  agreement ;  and  says : 

**  In  the  opinion  of  the  respondent  said  for- 
feitures and  penalties  may  legally  be  insisted 
upon  by  the  government  and  the  amount 
thereof  deduct^  from  said  draft,  and  it  is 
the  legal  right  of  the  respcmdent,  in  his  opin- 
ion, to  secure  a  restatement  of  said  account, 
or  to  cancel  said  draft,  or  to  take  such  other 
course  to  secure  said  penalties  and  forfeitures 
to  the  government  as  the  laws  and  the  regula- 
tions (3  the  Treasury  Department  may  re- 
quire ;  and  be  avers  that  to  leave  the  relator 
to  his  remedy  at  law  would,  in  the  respcmd- 
ent's  opinion,  enable  the  government  to  avail 
Itself  of  the  said  forfeitures  or  other  JusI 
damages  in  the  premises." 

We  think  tiiat  this  return  showed  sufficient 
cause  for  a  discharge  of  the  rale  and  a  refusal 
to  Issue  the  writ.  It  certainly  raises  disputed 
questions  of  law  and  fact  as  to  the  amount  of 
the  actual  indebtedness  of  the  United  States 
to  Mitchell ;  as  to  his  agreement  that  the 
draft  should  not  be  delivered  until  the  claims 
of  the  sub-contractors,  mechanics  and  ma- 
terialmen should  be  satisfied  out  of  the  pro- 
ceeds of  said  draft ;  as  to  whether  the  remis- 
sion of  the  forfeiture  was  abeolute  or  condi- 
tional ;  as  to  the  validity  of  such  agreement, 
and  as  to  the  legal  effect  of  Mltcheirs  non- 
fulfillment of  the  contract  We  concur  with 
the  court  below  that  these  disputed  ouestions 
of  law  and  fact  should  not  be  tried  In  this 
proceeding,  and  that  this  Is  not  a  case  in 
which  the  power  of  the  court  should  be  ex- 
ercised. 
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We  have  giyen  due  consideration  to  the  in- 

SniouB  argument  of  counsel  for  appellee  to 
ow  that  Uie  return  in  terms  does  not  assert 
that  the  remission  of  the  penalties  was  con- 
ditioned as  stated  bj  the  court  below ;  and 
that  if  such  condition  was  amed  to  between 
the  accoimting  officers  and  Mitchell,  such 
agreement  was  illegal  and  yoid.  We  think 
neiUier  of  these  points  is  well  taken.  As  to 
the  first,  the  court  below  correctly  stated  the 
substance  of  the  return,  as  we  have  also  at- 
[647]  tempted  to  do.  The  objection  reallv  is  tiiat 
the  averments  of  the  return,  upon  this  point, 
lack  the  essential  requisites  of  good  pleading. 
It  does  not  appear  that  any  such  ground  was 
taken  in  the  court  below.  As  to  the  second 
point,  it  is  our  opinion  that  the  agreement 
between  Mitchell  and  Uie  accounting  officers, 
as  stated  in  the  return,  was  lawful,  and  if 
carried  out  by  Mitchell  would  have  been  fair 
and  proper.  It  was  simply  that  the  amount 
whicn  would  otherwise  have  been  excluded 
by  reason  of  Mitchell's  default  from  the  bal- 
ance certified  and  ftom  the  warrant  for  pay- 
ment, should  go  in  part  to  the  payment  of 
the  men  by  whose  labor  and  means  the  houses 
of  the  life-saving  service  had  been  built  for 
the  United  States. 
*  ThiJudgmefU  qf  ths  court  beUno  Uafflrmed, 


WILLIAM  CALDWELL. 

STATE  OF  TBXAa 


in  Bn., 


(Bee  8.  OL  Beportecli  ed.  60MM.) 

OontUhUicnal  gwitumn-indUtment^^cHmindl 
praeiice, 

t  No  question  of  repuffDanoy  to  the  Federal  OoD- 
stltuHon  oan  arise  when  the  Inquiry  of  the  state 
oouits  Is  dtreoted  to  the  snfBclenoy  of  an  Indlot- 
ment  In  the  onUnaxy  administration  of  criminal 
law,  and  there  is  nothing  speolaU  partial  or  arbi- 
tnoy,  or  In  violation  of  fondamental  prinoi|>lea. 
In  the  law  of  the  State  In  accordance  with  wbSob 
the  Indictment  was  found,  and  as  apnUed  In  paM- 
Insr  opon  Its  suffldenogr. 

a.  When  no  title,  rights  prlvUefe  or  Immonltf  nn- 
der  the  Consdtiition  of  the  United  States  wasqieo- 
lally  set  up  or  claimed  In  11m  eoort  below  except 
after  judcment  and  upon  the  piititloii  for  a  r»> 
bearing,  the  dalm  oomes  too  lateu 

[No.  1541.] 

BitbmitMIkt.U.1890.   Decide  Jm.  IM.  1S91. 

rr  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Texas,  to  review  a  Judgment  of  that 
court  aflinnlnff  a  Judgment  of  the  District 
Court  of  Harrb  County,  Texas,  entered  upon 
a  verdict  of  guilty  of  murder  in  the  first  degree 

Hor&— .10  to  jmriMeUon  «ii  fk$  UMtod  8UMim 
flupnwn  OomrU  v^hmrt  ftdmrA  qhmNoh  oHmi,  ct 
whtrs  on  dviNPii  In  qmm(4om  iCfltMtit,  lnio^  or 
OmmMmMou,  see  mmUt  to  Martin  v.  Honter,  4:  97; 
Matthews  V.  Bsne,  Ss  66le  WUUams  V.  Norrls,  6c  ffTL 

A»to$mitdUUiimcf  Un/fUAQUOm  8upnm$Oomt 
to  dedorv  iCoto  low  eoCd  oi  In  eoMfsi  iptt)^  Aoto  Obii> 
•MtiiMoiic  tofveiit  d90t$9$  of  itefs!  ootwli  <n  to  eea* 
MnwMofiof  ilatsliNOi,-eeeiio<«  to  Hart  v.  Lam- 
pUra,  Ti  W^  Oommerolal  Buik  v.  Buoklnffham,  Ift 
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against  William  Caldwell  and  awarding  tha 
punishment  of  death. 
Upon  motion  to  dismiss.    IHtmisoed. 

Statement  bv  Mr.  Chitf  Juitiee  Fallen 
William  Caldwell  was  arraigned  upon  the 

following  indictment  found  by  the  grand  Jury 

of  Fort  Send  County,  Texas : 

"  In  the  name  and  by  the  authority  of  the 
State  of  Texas. 

''The  grand  Jurors,  good  and  lawful  men 
of  the  State  of  Texas,  County  of  Fort  Bend, 
duly  tried  on  oath  by  the  judge  of  the  Dis- 
trict Court  of  said  County  touching  their 
legal  qualifications  as  grand  jurors,  elected, 
impaneled,  sworn  and  charged  to  inquire 
into  and  true  presentments  make  of  all  of- 
fenses against  the  penal  laws  of  said  State 
committed  within  the  body  of  the  county 
aforesaid,  upon  their  oaths  present  in  the 
District  Court  of  said  County  that  William 
Caldwell,  late  of  the  County  of  Fort  Bend, 
laborer,  on  or  about  the  first  day  of  August, 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty -eight,  with  force  of  arms, 
in  the  said  County  of  Fort  Bend  and  State  of 
Texas,  did  then  and  there,  unlawfullv  and 
with  express  malice  aforethought,  kill  one 
J.  M.  Shamblin  by  shooting  him  with  a  gun, 
contrary  to  the  form  of  the  statutes  in  such 
case  made  and  provided  and  against  the  peace 
and  dignity  of  the  State. " 

The  venue  was  subsequently  changed  to 
Harris  Countv,  Texas,  and  on  trial  of  the 
case,  upon  Caldweirs  plea  of  not  guilty,  be- 
fore a  Jury  duly  impaneled,  a  verdict  was 
found  against  him  of  guilty  of  murder  in  the 
first  degree,  and  awarding  the  punishment  of 
death. 

A  motion  for  a  new  trial  was  made  and 
overruled,  and  ludgment  entered  on  the  ver- 
dict, from  which  an  appeal  was  taken  to  the 
Court  of  Appeals  of  the  State  of  Texas, 
which  affirmea  the  judgment,  the  opinion  be- 
ing delivered  by  WilTson,  J.  CkUdwdL  v. 
8taU,  28  Tex.  App.  566.  Application  for  a 
rehearing  was  subsequently  made  upon  the 
mund  Uiat  "the  inaictment  is  fatally  and 
fundamentally  defective  and  void  under  the 
Constitution  of  the  State,  and  does  not,  either 
in  form  or  substance,  set  out  a  valid  charge  of 
murder  or  any  other  offense  known  to  the 
criminal  law  of  the  State,  and  is  not  due 
process  of  law  under  the  14th  Amendment  to 
the  Constitution  of  the  United  States. '  This 
motion  was  heud  on  oral  and  printed  argu- 
ments on  both  sides,  and  overruled.  The 
opinion  was  delivered  bv  Hurt,  J.  (28  Tex. 
App.  676),  and  stated  that  but  one  ground 
was  urged  for  rehearing,  namelv,  the  sulB- 
ciencj  of  the  indictment,  the  objections  to 
which  were  tiiat  it  failed  to  charge  that  the 
accused  murdered  the  deceased ;  that  it  omit- 
ted to  charre  the  time  and  place  of  the  al- 
leged shooting ;  and  the  infliction  of  a  mortal 
wound ;  and  the  date  of  the  wounding  and 
that  of  the  death ;  and  that  the  shooting  was 
done  unlawfully  and  with  malice  afore- 
thought; and  was  fatally  defective  f6r  want 
of  certainty.  The  court  held  that  as  the  in- 
dictment charged  that  Caldwell  on  the  first 
day  of  Auguil,  A.  D.  1888,  in  the  County 
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of  Fort  Bend,  anlawfallv  and  with  express 

malice    aforethouffht,    killed  Shamblin   by 

flhootlnjf  him  witE  a  gun,  it  charged  all  of 

the  acts  constitating  mmder,  and  with  the 

requisite  particularify,  and  that  conaequentlj 

the  indictment  was  sufficient;    and  said: 

^  Now,  we  have  held  that  the  Legislature  of 

this  State  lias  no  authority  to  prescribe  a  form 

of  indictD^ent,  and  make  the  same  sufficient, 

which  fails  to  contain  all  of  the  elements  of 

the  criDEie.     Bat  we  have  neyer  held  that  the 

liCgislatixx^e  could  not  prescribe  a  form  for  in- 

•dictment      which  would  not  be  good  if  the 

facts  constituting  the  crime  sought  to  be 

<:harged  aaxe  contained  in  the  form.    If  the 

offense    i^    sufficiently  particularized  as  to 

-come  witii.in  the  rule  of  pleading,  we  would 

hold  thafe   such  form  would  not  m  obnoxious 

to  consti^fexitional  objections,  either  federal  or 

«tate," 

A  wrl^  of  enor  was  sued  out  from  this 
court  and  allowed  by  the  presiding  Judge  of 
the  Cour^  of  Appeals  of  Texas,  and  the  case 
oomes  oa    upon  a  motion  to  dismiss. 

Sectiora  10,  article  L,  of  the  Constitution 
of  Texas,  xeads:  "In  all  criminal  prosecu- 
tions the  accused  shall  have  a  speedy  public 
V  *  :^  *°  impartial  Jury.  He  shall  have 
the  riglk^  to  demand  the  nature  and  cause  of 
the  accusation  against  him,  and  to  have  a 
copy  the:r«of.  He  shall  not  be  compelled  to 
give  ev-l.clenoe  aeainst  himself.  He  shall 
have  tte  right  of  being  heard  bv  himself  or 
counsel^  or  both,  shall  be  confronted  with 
the  witK^csaes  against  him,  and  shall  have 
compulsory  process  for  obtaining  witnesses  in 
his  lavox*.  And  no  person  abafl  be  held  to 
answer  for  a  criminal  offense,  unless  on  in- 
dictmeat  of  a  grand  Jury,  except  in  cases  in 
which  t;lxe  punishment  is  by  fine,  or  impris- 
onment otherwise  than  in  the  penitentiary, 
in  (»aea  of  impeachment,  and  in  cases  arising 
in  the  amny  or  navy,  or  in  the  militia,  when 
in  actnxkl  service  in  time  of  war  or  public 
danger. *• 

^  ®7,*"^-  ®^  o'  t^o Texas  Penal  Ckxie,  "mur- 
der*^ ia  Willis  defined : 

•*  Every  person  with  a  sound  memory  and 
discretion  who  shall  unlawfully  kill  any 
r^nal>Ie  creature  in  being  within  this 
tstate,  'With  malice  aforethought,  either  ex- 
press or  implied,  shall  be  deemed  guilty  of 
mimler.  Murder  is  distinguishable  from 
every  other  species  of  homicide  by  the  ab- 
sence or  the  circumstances  which  reduce  the 
Offense  to  negligent  homicide  or  manslaugh- 
^n?  "^/iich  excuse  or  Justify  the  homicide. " 
Willson'a  Or.  Tex.  Stat.  pt.  I.  p.  308. 

The  Code  of  Criminal  Procedure  of  Texas 
provides : 

**i^;  ^^^'  All  felonies  shall  be  presented 
'd  ?^^®^*  ^^^'  except  in  cases  specially 
**  Art.   419^  j^  indictment  is  the  written 
?^«?n '^i  °'  a  grand  Jury  accusing  a  person 
increm    x^amed   of  some    act   or    omission, 
uvtl  *^  law,  is  declared  to  be  an  offense. 
Art.  .^20^  ^jj  indictment  shall  be  deemed 
eufficient  if  it  has  the  following  requisites : 
1.  11  susiii  commence  'In  the  name  and  by 
the  authority  of  the  State  of  Texas. '     2-  " 
tnusi  appear  therefrom  that  the  same  was  pre- 
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sented  in  the  district  court  of  the  oountv 
where  the  grand  Jury  is  in  session.  8.  It 
must  appear  to  be  the  act  ot  a  grand  Jury  of 
the  proper  county.  4.  It  must  contain  the 
name  of  the  accused,  or  state  that  his  name 
is  unknown,  and  in  case  his  name  is  un- 
known give  a  reasonably  accurate  description 
of  him.  6.  It  must  show  that  the  place 
where  the  offense  was  committed  is  within 
the  Jurisdiction  of  the  court  In  which  the 
indictment  is  presented.  6.  The  time  men- 
tioned must  be  some  date  anterior  to  the  pre- 
sentment of  the  indictment,  and  not  so  remote 
that  the  prosecution  of  the  offense  is  barred 
by  limitation.  7.  The  offense  must  be  set 
forth  in  plain  and  intelligible  words.  8. 
The  indictment  must  conclude  'Against  the 
peace  and  dignity  of  the  State.  *  9.  It  shall 
be  signed  officially  by  the  foreman  of  the 

''Art.  Al.  Everything  should  be  stated  in 
an  indictment  which  it  is  necessary  to  prove, 
but  that  which  it  is  not  neoessary  to  prove 
need  not  be  stated. 

**  Art.  433.  The  certainty  required  in  an  in- 
dictment is  such  as  will  enable  the  accused 
to  plead  the  Judgment  that  may  be  given 
upon  it,  in  bar  of  any  proeecution  for  the 
same  offense.  ** 

''Art.  438.  In  an  indictment  for  a  felony 
it  is  not  necessary  to  use  the  words  'felonious* 
or  'feloniously.  *  •  Willson's  Or.  Tex.  Stat 
pt.  n.  p.  109  et  mq. 

Sections  1.  4.  11,  13  and  17  of  an  Act  of 
the  Legislature  of  Texas  of  March  36,  1881, 
entitled  "An  Act  to  Prescribe  the  Requisites 
of  Indictments  in  Certain  Oases,"  are  as  fol- 
lows: 

"Section  1.  That  an  indictment  for  any 
offenee  against  the  penal  laws  of  this  State 
shall  be  deemed  sufficient  which  charges  the 
commission  of  the  offense  in  ordinary  and 
concise  language  in  such  a  manner  as  to  en- 
able a  person  of  common  understanding  to 
know  vmat  is  meant,  and  with  that  decree 
of  certaintv  that  will  give  the  defendant 
notice  of  the  particular  offense  with  which 
he  is  charged,  and  enable  the  court,  on  con- 
viction, to  pronounce  the  proper  judgment; 
and  in  no  case  are  the  Words '  force  and  arms, ' 
or  'contrary  to  the  form  of  the  statute, '  nee- 


*<Sec.  4.  An  indictment  for  an  act  done 
with  intent  to  commit  some  other  offense 
may  charge  in  general  terms  the  commission 
of  such  act  with  intent  to  commit  such  other 
offense,  without  stating  the  facts  constituting 
such  other  offense. " 

**8ec.  11.  The  following  forms  of  indict- 
ments in  cases  in  which  they  are  applicable 
are  sufficient,  and  analogous  forms  may  be 
need  in  other  cases :    .    .    . 

''Form  No.  3:  Murder.  A.  B.  did  with 
malice  aforethought  kill  0.  D.  by  shooting 
him  with  a  gun,  or,  by  striking  him  with 
an  iron  weight,  or,  by  poisoning  him, 
etc. "    .     • 

"Sec!  18.  Nothing  contained  in  thelUth 
section  of  this  Act  shall  be  construed  to  dis- 
pense with  the  necessity  for  proof  of  all  the 
facts  constituting  the  offense  charged  in  an 
I  indictment,  as  the  same  is  defined  by  law." 
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"Sec  17.  An  indictment  shftll  not  be  held 
lnBufBclent,  nor  ibsU  the  trial,  Judcment  or 
Other  proceeding  thereon  beaFFecteC  byres- 
MO  of  Kny  defect  or  imperfectioQ  of  form  in 
■uch' Indictment,  which  does  not  prejudice 
the  substantial  rights  of  the  defendant." 
Laws  Tez.  1881,  p.  60  ct  teg.,  and  Willson's 
Cr.  Tex.  Stat.  pt.  U.  p.  1I«. 

It  is  stated  In  Wfllson'a  Or.  Tex.  Stat, 
pt.  n.,  p.  116,  g  1969,  that  this  Statute  is 
in  force,  so  far  as  it  has  not  been  held  uncon- 
stitutional, as  some  of  the  forma  prescribed 
have  been  and  as  others  seem  to  the  annotator 
to  be.  The  differences  between  the  indict- 
ment tn  this  caae  and  that  authorized  b;  the 
Statute  of  1881  will  be  detected  upon  com. 
pari  SOD. 

The  following  errors  were  assigned  In  this 
court :  "  That  the  form  of  indictment  in  Hits 
case,  ai  authorized  bv  the  Act  of  the  Legis- 
lature o(  Texas  of  March  26,  1881,  before 
cit«d,  Is  not 'due  process  of  law'  under  either 
the  Constitution  of  the  State  or  that  of  the 
United  Stales,  and  that  the  Act  referred  to, 
establishing  said  form  of  indictment,  is  tIo- 
lative  of  the  provision  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States,  which  ordains  tliat' no  State  shall  de- 
prive ao7  person  of  life,  liberty  or  property 
without  due  process  of  law, '  aod  therefore 
is  null  and  void.* 

Item'*.  Jamaa  8.  Hon  and  Riehard  H. 

Ha.rriM>n(  for  defendant  in  error,  for  molloD : 
The  st^dency  of  an  Indictment  under  the 

mate  Cooatltution  1b  a  question  for  the  decision 

of  the  state  courts  alone. 
Burlado  t.  Oalifornia.  110  U.  8. 616  (28: 232); 

Spia  V.  IBijtoit,  123  U-  8.  181  (81:  80);  Broot» 

V.  Mitt^ri,  lU  U.  8.  8M  (81:  4U):  Baldtetn 

T.  Kantat,  120  U.  8.  56  (S2:  641)i  WaOtr  y. 

SauBinat,  93  V.   6.  92  (28:  679);  Eennard  t. 

louinana,  92  U.  S.  480  (28: 478). 
To  vest  this  court  with  Jurisdiction  (o  revise 

the  Judgment  of  a  state  court,  the  record  must 

show  Iblt  in  the  trial  court  some  right,   tille, 

Crjvilege  or  immunity  under  the  Constitution, 
iws  or  treaties  of  the  United  States  was  spec- 
ially set  up  and  denied.  To  give  this  court 
JuHadlctfOD  of  this  case.  It  must  appear  that  a 
federal  queition  was  actually  decided,  or  that 
the  Judgment  as  rendered  could  not  have  been 
fiven  wilhout  deciding  It. 

ZitSimminv.  OaiOard.  127  U.  S.  288  (83: 
1^:  Brown  t.  AtwM,  93  U.  8.  S27  (28:  Gllj; 
Oititmi  Bank  r.  Board  tf  U^idation^  98  U. 
8.  140  (SB:  114):  Adam*  (kmnty  v.  BaAington. 
AM.  R  R.0».  112  U.  8.  128(28:  678):  Betroil 
City  a.  Co.  V.  QvOiaTd.  114  U.  8. 188 129:  1 1^: 
Stit  OiUan*  "Water  Work*  Co.  v.  Zouutann 
Sugar  Stf.  Oo.  12317.  8.  18(31:  607). 

A  federal  question,  not  presented  unlll  after 
tlie  dediion  of  the  state  court  of  iaai  resort  has 
been  rendered,  arlaes  too  late  to  give  Ihii  court 
JnrisdlctloD  of  tbe  caae. 
*   BunuOtaima  Boom  Oo.  *.  Wt 
Oo.  110  n.  B.  B7  (28:  «B);    d 
•ani^,lS8U.  8.K>7QI2:487)i  C 
'  lu,  128  [J.  8. 184  (Si:  870);  W 


Mr.  OM^  Jtutiee  Fnller  delivered  tbo 
opinion  ol  the  court : 

By  the  Fourteenth  Amendnient  the  power* 
of  the  States  in  dealing  with  crime  within 
their  borders  are  not  limited,  but  no  State 
can  deprive  particular  persons  or  classes  of 
peraona  of  equal  and  impartial  justice  under 
the  law.  Law,  in  its  regular  course  of  ad- 
ministration through  courts  of  justice,  is  due 
process,  and  when  secured  by  the  law  of  the 
State,  the  constitutional  requisition  is  satis- 
fled.  2  Kent,  Com.  18.  And  due  process  is 
so  secured  by  laws  operating  oo  all  alike, 
and  not  subjectiDg  toe  individual  to  the  ar- 
bitrary exerclseolthe  powers  of  government, 
unrestrained  by  the  established  principles  of 
pTivate  right  and  distributive  Justice.  Bant 
of  Oolum^  V.  Okel]/.  17  V.  8.  4  Wheat.  235. 
244  [4:  609,  661].  The  power  of  the  Stats 
must  be  exerted  within  the  limits  of  those 
principles,  and  its  exertion  cannot  be  sus- 
tained when  special,  partial  and  arbitnrr, 
ffurtado  V.  C^foTDxa,  110  U.  S.  616,  680  [M: 
232,  388] .  No  question  of  repugnancy  to  tha 
Federal  Constitution  can  be  fairly  said  to 
arise  when  the  inquiry  of  the  State  courts  is 
directed  to  the  sufficiency  of  an  inilictment 
in  the  ordinary  administration  of  criminal  ' 
law,  and  the  statutes  authorizing  the  form  of 
indictment  nursued  are  not  obviously  viola- 
tive of  the  fundamental  principles  above  ad- 
verted to. 

The  caae  before  us  is  destitute  of  the  ele- 
ments of  a  federal  question,  since  there  waa 
nothing  special,  partial  or  arbitrary,  or  in  vi- 
olation of  fundamental  principles,  in  the  law 
of  the  Slate  in  accordance  with  which  the  In- 
dictment was  found,  and  as  applied  in  pasa- 
Ing  upon  its  sufficiency.  The  plaintiff  in 
error  was  not  denied  tbe  equal  protection  of 
the  laws,  nor  deprived  of  the  process  due  by 
tlie  law  of  the  land.  The  Constitution  of 
Texas  secured  to  him  the  right  to  demand  the 
nature  and  cause  of  the  accusation  against 
him.  and  the  state  court  determined,  as  was 
its  province,  that  this  demand  was  satisfied 
by  the  indictment  in  question.  His  objec- 
tions were  in  effect  to  the  technical  sufficiency 
of  the  Indictment,  but  not  that  his  rights  baa 
been  determined  by  any  other  rules  than  those 
applied  to  tbe  rort  of  tlw  community,  nor 
that  the  court  had  done  more  than  commit 
errors  In  the  disposition  of  a  subject  within 
ita  Jurisdiction. 

So  title,  right,  privilege  or  immunity  un- 
der the  Constitution  of  the  United  States  waa 
specially  set  up  or  claimed  In  the  trial  court, 
or  in  the  court  of  appeala,  except  as  the  pe- 
tition for  rehearinc  may  ba  held  to  have 
constituted  such  claim.  The  validity  of  tha 
existence  of  the  court  and  its  lurisdiction 
over  the  crime  named  In  the  Indictment  and 
over  tha  person  of  the  defendant  were  not 
drawn  in  question,  nor  was  tbe  validity  of 
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flo  obviouB,  we  ftre  unwilling  to  retain  the 
cauae  for  further  areomient,  and  may  avail 
ourselves  of  the  rule  ordinarily  applicable 
to  the  afterthoughts  of  counsel. 

2^  wril  qf  §rrar  is  diamimd.         ^^ 


0£0RO£2  P.  PACKER,  Plff,  in  Err,, 

JAKE  BIRD  BT  AU 

(See  a  a  Reporter's  ed.  eoi.078.) 

A  IMtent  of  tJie  United  States,  desoriblnflr  the  east- 
em  bouncScuy  of  the  land  as  oommencinip  at  a 
point  on  c^  navigable  river,  which  was  on  the 
light  and  ^^vest  bank,  and  running  southerly  on 
Its  marglia^  does  not  embraoe  an  island  wichin  it, 
and  does  z^ot  carry  the  title  of  the  plaintur  bold- 
Ing  under  ±t  to  the  middle  of  the  stream,  nor  be- 
yond the  edge  of  the  stream. 

«  .     .  [No.  111.] 

SubfMtted  -Z>flc  $^  is90.    DeHdedJan.  19, 1891. 

F^^BRC>:r  to  the  Supreme  Court  of  the  State 
of  CaliroTnia  to  review  a  judgment  of  that 
court  afflri3Qing  a  judgment  of  the  Superior 
Court  of  it^«  County  of  Colusa  in  favor  of  de- 
todanta  Imm  an  action  of  ejectment  brought  by 
OwTge  F.    3*acker  to  recover  possession  of  a 
tract  OT  lax^d  commonly  called  Packer's  Island, 
mu  °?^*"«^^ento  River,  California.    Affirmed. 
I^e  rael;^  are  stated  in  the  opinion. 
^^'^y^^  ^»  Belcher,  for  plaintiff  in  error: 
Zi  ^®  **'^^'er  mentioned  in  the  patent  were  noU 
navif^ibie      in  law,  the  lands  granted,  being 
bounded  l>y  the  "margin"  of  the  river,  would 
extend  to  x,Jie  thread  of  the  stream. 

ExparZ^  Jennings,  6.Cow.  518;  Janes  y.  8ou^ 
lard,  66  IJ.  8.  24  How.  41  (16:  604);  Haufordy. 
^^^STf^'  S4  U.  a  18  How.  881  (14: 1«9). 

1  his  river  is  navigable  and  the  grant  in  ques- 
tion extends  to  the  stream,  with  the  right  of 
access  to  tilie  channel 

n  ^- if^iif  dbP.JlGo.  V.  8churmeier,UV.  S. 
7  Wall.  23-7  (19:  78);  8t.  Clair  County  v.  Lot- 
tngston,  »0  U.  8.  28  Wall.  46,  68  (23:  59,  62); 
Graves  V.    JFVtAer,  6  Me.  69. 
Mr.  CH^fl.  w.  Pox  for  defendants  in  error. 

theoourt^*^ rield delivered  the  opinion'of 

«<.iT«i*  *®  ^  ^^^^^  '^'  ^^o  possession  of  an 
i«  fSn  ^f^^'aoing  about  eighty  acres  of  land, 
i?  nl^^}^^l  Sacramento,  wi^in  the  County 
SLinJiy*-!,*^  **^«  ^^^  o'  California.  The 
P«  1S7  -  *^y eges  ownership  of  the  premises 
l^J^.'J^^  ^^"^  continued  ownerahTo  after- 
7J^.vf ;^  JcSP^'y  ^^  ^^«  defendants  thereon  in 
fh^i?^;J*^'  ^i^«^<^  ^^eht  or  title,  and 
i^«r  .^S^*^?*^.^^*^**!  possession  thereof 
SIiuS  'rnJ*^  ^*«  damage  of  two  hundred 
t^rxmi  il2^®,*'¥^®'  ^*  ^^^  defendants  is  a 
5?*S?  tSL**^.  °'  *^®  allegations  of  the  com- 
P*»™-     1 XI©  issues  were  tried  by  the  court, 

/^  lang,  ik>t«  flofweruecI,-see  no«e  to  Watta  ▼.  I^d- 

o^tt  (S?*l-^7'^*°~<'*^>«*^"eewotsto  Kansas 
1S7  U«  8. 


without  the  intervention  of  a  Jury,  by  stip 
ulation  of  the  parties.  The  court  found  for 
the  defendants,  and  directed  judgment  in 
their  favor.  A  motion  for  a  new  trial  was 
denied,  and  on  appeal  to  the  Supreme  Court 
of  the  State  the  judgment  and  the  order  re* 
fusing  a  new  trial  were  both  affirmed.  To 
review  that  judgment  the  case  is  brought  to 
this  court. 

The  River  Sacramento  is  navigable  from 
its  mouth  or  outlet  to  a  point  above  the  prem- 
ises in  controversy.  Indeed,  it  is  one  of  the 
great  rivers  of  l&e  State,  and  is  navigable 
over  two  hundred  and  fifty  miles. 

The  muniments  of  title,  introduced  by  the 
plaintiff,  consisted  of  a  patent  of  the  United 
States,  issued  in  December,  1857,  to  Francis 
Lark  in  and  others,  for  a  tract  of  land  in  the 
County  of  Colusa,  known  as  the  rancho  of 
Larkin's  children;  a  decree  partitioning  the 
land  among  the  patentees,  and  intermediate 
conveyances  from  one  of  tiiem  to  the  plain- 
tiflf.  In  June,  1867,  a  survey  of  the  land 
covered  by  the  patent  was  made  by  the  proper 
oulcers  of  the  United  States,  pursuant  to  a 
decree  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California, 
rendered  in  January,  1856,  confirming  an  im* 
perfect  Mexican  grant  of  the  tract,  and  ascer- 
taining and  determining  its  location.  That 
decree  describes  the  lana  as  follows : 

**  Commencing  at  the  northerly  boundaiy 
line  of  said  rancho,  at  a  paint  an  the  8aora- 
merUo  River,  just  two  leagues  northerly  from 
the  rancheria  called  Lojot,  and  running 
southerly  on  the  margin  qf  said  riwr,  to  a 
point  which  is  five  leagues  south  of  the  place 
of  beginning;  thence  west  two  leagues; 
thence  north  in  a  parallel  line  with  said 
river,  and  two  leagues  therefrom,  five 
leagues ;  and  thence  east  two  leagues  to  the 
place  of  beginning,  and  so  as  to  contain  the 
area  of  ten  square  leagues  within  said  lines." 

The  survey,  which  is  incorporated  in  the 
patent,  describes  the  eastern  Doundary  line 
of  the  tract  as  commencing  at  a  certain  oak 

Sost  *'on  the  right  bank  of  the  Sacramento 
ti  ver, "  and  thence  "  traversing  the  riffht  bank 
of  the  Sacramento  River  down  stream**  cer- 
tain courses  and  distances. 

Among  other  things  the  court  found  that 
from  1853  to  1858,  and  both  prior  and  subse- 

Suent  thereto,  the  waters  of  the  Sacramento 
^iver  divided  into  two  streams  at  the  upper 
or  northerly  end  of  the  island  in  controversy ; 
that  one  of   the  streams  flowed  through  a' 
channel  extending  around  the  easterly  side 
of  the  island,  ana  tiie  other  through  a  chan- 
nel extending  around  the  westerly  side ;  that 
during  this  period  both  of  the  channels  were* 
plain  and  well  defined,  and  had  high  banks, 
and  the  waters  of  the  river  flowed  and  stiU 
continue  to  flow  through  both  of  them  at  all 
seasons  of  the  year;  that  the  two  channel* 
and  streams  of  water  reunited  at  the  lower  or 
southerly  end  of  the  island ;  and  that  each  of 
the  channels  and  streams  constituted  a  part 
of  the  Sacramento  River,  which  was  naviga* 
ble,  "both  in  fact  and  by  statute ;"  that  dur^ 
inff  the  greater  portion  of  each  year  the  chan- 
nel  on  the  westerly  side  of  the  land  in  dispute 
I  was  navigable,  and  was  during  the  period 
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mentioned  actually  navigated ;  bat  that  the 
usual  and  moet  direct  route  for  steamers  was 
«long  the  cha^mel  running  east  of  the  island. 

The  question  present^  is,  whether  the 
patent  <d  the  United  States,  describing  the 
eastern  boundary  of  the  land  as  commencing 
4U  a  point  on  the  titer,  which  was  on  the  right 
and  west  bank,  uid  running  southerly  on  ite 
margin,  embraces  the  island  within  it,  or 
whether,  notwithstanding  the  terms  of  appar- 
ent limitation  of  the  eastern  boimdary  to  the 
margin  of  the  river,  the  patent  carries  the 
title  of  the  plaintiff  holding  under  it  to  the 
middle  of  uie  stream.  The  contention  of 
the  plaintiff  is  that  the  land  granted  and  pat- 
dented,  beinff  bounded  on  the  river,  extends 
to  the  middle  of  the  stream,  and  thus  in- 
•eludes  the  island.  It  does  not  appear  in  the 
record  that  the  waters  of  the  river  at  the 
point  where  the  island  is  situated  are  affected 
by  the  tides ;  but  it  is  assumed  that  such  is 
not  tim  case.  The  contention  of  the  plaintiff 
proceeds  upon  that  assumption. 

It  is  undoubtedly  the  rule  of  the  common 
law  that  the  title  of  owners  of  land  border- 
ing on  rivers  above  the  ebb  and  flow  of  the 
tide  extends  to  the  middle  of  the  stream,  but 
that  where  the  waters  of  the  river  are  affected 
by  the  tides,  the  title  of  such  owners  is  lim- 
ited to  ordinary  high- water  mark.  The  title 
to  land  below  that  mark  in  such  cases  is 
vested  in  England  in  the  crown,  and  in  this 
country  in  the  State  within  whose  boundaries 
the  waters  lie,  private  ownership  of  thesc'Us 
C667]  under  them  being  deemed  inconsistent  with 
the  interest  of  the  public  at  large  in  their 
'  use  for  purposes  of  commerce.  In  England 
this  limitation  of  the  right  of  the  riparian 
owner  is  confined  to  such  navigable  rivers  as 
are  affected  by  the  tides,  because  there  the 
ebb  and  flow  of  the  tide  constitute  the  usual 
test  of  the  navigability  of  the  streams.  No 
rivers  there,  at  least  none  of  any  considerable 
extent,  are  navigable  in  fact,  which  are  not 
subiect  to  the  tides.  In  this  country  the  sit- 
uation is  wholly  different.  Some  of  our 
rivers  are  navigable  for  many  hundreds  of 
tniles  above  the  limits  of  tide-water,  and  by 
vessels  larger  than  any  which  sailed  on  the 
seas  when  the  common-law  rule  was  estab- 
lished. A  different  test  must  therefore  be 
•sought  to  determine  the  navigability  of  our 
rivers,  wi^  the  consequent  rights  both  to 
the  public  and  the  riparian  owner,  and  such 
test  is  found  in  their  navigable  capacity. 
Those  rivers  are  regarded  as  public  naviga- 
ble rivers  in  law  which  are  navigable  in  fact 
And,  as  said  in  the  case  of  The  Daniel  Ball, 
rr  U.  8.  10  Wall.  657.  568  [19:  999,  1001], 
"they  are  navigable  in  fwi  when  they  are 
used,  or  are  susceptible  of  beinff  used,  in 
their  ordinary  condition,  as  highways  for 
commerce,  over  which  trade  and  travel  are  or 
may  be  conducted  in  the  customary  modes  of 
traae  and  travel  on  water." 

The  same  reasons,  therefore,  exist  in  this 
eountay  for  the  exclusion  of  the  right  of  pri- 
vate ownefship  over  the  soil  under  navigable 
waters,  when  they  are  susceptible  of  being 
«8ed  as  highways  of  commerce  in  the  ordi- 
nary modes  of  trade  and  travel  on  water,  as 
when  their  navigability  is  determined  by  the 
tidal  test    It  is,  indeed,  the  susceptibility 
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to  use  as  highways  of  commerce  which  gives 
sanction  to  the  public  right  of  control  over 
navigation  upon  them,  and  consequently  to 
the  exclusion  of  private  ownership,  either  of 
the  waters  or  the  soils  under  them.  The 
common-law  doctrine  on  this  subject  prevail- 
ing in  England  is  held  in  some  of  the  States, 
but  in  a  large  number  has  been  considered  aa 
inapplicable  to  the  navigable  waters  of  the 
country,  or  even  if  prevailing  for  a  time  has 

given  way,  or  been  greatly  modified,  under 
le  different  conditions  there. 

It  has  been  adopted  in  moat,  if  not  all,  of 
the  New  England  States.  In  New  Yoii:,  in 
the  earlier  cases,  it  was  considered  as  in 
force ;  and  in  Ex  parte  Jennings,  6  Ck>w.  518, 
was  formally  declared.  There  a  patent  of 
lands  by  the  State,  bounded  on  the  margin  uf 
a  river  above  tide-water,  was  held  to  cany  [M8] 
the  land  granted  to  the  middle  of  the  stream, 
the  court  stating  that  the  rule  was  otherwise 
where  the  land  was  bounded  on  a  navigable 
river,  but  adding  that  by  the  term  ''naviga- 
ble river,"  the  law  did  not  mean  such  as  is 
navigable  in  common  parlance;  that  the 
smallest  creek  might  be  so  to  a  certain  extent 
as  well  as  the  largest  river,  without  being 
legally  a  navigable  stream ;  and  that  the  term 
has  in  law  a  technical  meaning,  and  applies 
to  all  streams,  rivers  or  arms  of  the  sea 
where  the  tide  ebbs  and  flows.  This  doctrine 
was  modified  and  finally  overruled  in  subse- 
quent cases. 

In  Beople  v.  Canal  Appraieere,  88  N.  T.  451, 
499,  the  whole  subject  of  the  rights  of  ri- 
parian owners  on  navigable  streams,  whether 
affected  or  not  by  the  ebb  and  flow  of  the 
tide,  was  elaborately  considered,  with  a  care- 
ful examination  of  the  adjudged  cases  in  the 
different  States,  and  the  conclusion  reached 
was  against  the  applicability  of  the  common- 
law  rule  in  this  country.  The  court  in  its 
opinion  refers  to  the  great  embarrassment  ex- 
perienced by  courts,  judges  and  text- writers 
in  applying  the  principles  of  the  common 
law  to  the  waters  of  this  continent,  the  va- 
riant conclusions  reached  by  them  and  the 
contradictorv  and  unsatisfactory  reasons 
given  for  the  results  arrived  at;  and  after 
tracing  the  progress  of  Judicial  discussion 
of  ^  the  doctrine  of  the  common  law  on  the 
subject,  it  expresses  satisfaction  that  the  dis- 
cussion had  culminated  in  the  decision  by 
the  court  of  ultimate  appeal  repudiating  the 
applicability  of  the  doctrine  to  the  rivers  of 
that  State,  and  establishing  what  it  terms 
'*the  better  doctrine  of  the  civil  law." 

In  Pennsylvania  the  common-law  doctrine 
was  never  recognized.  In  Mbnongahela  Bridge 
Co.  V.  Eirk,  46  Pa.  112,  IdO,  the  Supreme 
Court  of  that  Stote,  in  boldinff  that  the  III  ver 
Monongahela  was  a  navigable  stream,  and 
that  its  soil  up  to  low- water  mark,  and  the 
river  itself,  were  the  property  of  the  Com- 
monwealUi,  said: 

"We  are  aware  that  by  the  common  law  of 
England  such  streanis  as  the  Mississippi,  the 
Missouri,  the  Rivers  Amazon  and  Plana,  the  rmm^i 
Rhine,  the  Danube,  the  Po,  the  Nile,  the  ^^^* 
Euphrates,  the  Qanges  and  the  Indus  were 
not  navigable  rivers,  but  were  the  subjeoi  of 
private    property,    whilst   an    insigiuflcani 

i«7  r.  K 


1.890. 


Pagksb  t.  Bibd. 


681-478 


701 


creek  in  m  small  island  was  elevated  to  the 
dignity  of  a  public  river,  because  it  was  so 
near  the  ocean  that  the  tide  ebbed  and  flowed 
up  the  whole  of  its  petty  course.  The  Roman 
law,  which  has  pervaded  Continental  Europe, 
and  which  took  its  rise  in  a  countnr  where 
there  was  a  tideless  sea,  recognized  all  rivers 
as  navigable  which  were* really  so,  and  this 
common -sense  view  was  adopted  by  the  early 
founders  of  Pennsylvania,  whose  province 
was  intersected  by  large  and  valuable 
etreams,  some  of  which  mm  a  mile  in 
breadth." 

In  the  courts  of  the  Western  States  there 
is  much  conflict  of  opinion,  some,  like  the 
courts  of  Illinois,  adopting  the  common- law 
rule  to  its  fullest  extent ;  and  others,  like  the 
courts  of  Iowa,  repudiating  its  application 
in  determining  the  navigability  of  the  great 
rivers,  and  the  rights  of  riparian  owners 
upon  them;  A  very  elaborate  consideration 
of  the  adjudged  cases  on  the  subject  is  found 
in  McManuB  v.  Oarmiehad,  8  Iowa,  1.  In- 
deed, the  opinion  of  the  Supreme  Court  of 
Iowa  in  that  case,  and  the  opinion  of  the 
Court  of  Appeals  of  New  York  in  PiBopU  v. 
Canal  Apprauen,  above  cited,  contain  an  ex- 
haustive and  instructive  consideration  of  the 
whole  subject,  with  a  careful  review  of  the 
decisions  of  the  courU  of  the  States.  In  this 
case  we  accept  the  view  of  the  Supreme  Court 
of  California  in  its  opinion  as  expressing  the 
law  of  that  State,  **  that  the  Sacramento  River 
being  navigable  in  fact,  the  title  of  the  plain- 
tiff  extenda  no  farther  than  the  edge  of  the 
stream. »     Xw  v.  Bamnn,  69  Cal.  Sw. 

The  courts  ot  the  United  States  will  con- 
strue the  ffrants  of  tiie  general  government 
wlthont  lezerenoe  to  the  rules  of  construction 
adopted  by  the  States  for  their  grants ;  but 
whatever  Incidents  or  rights  attach  to  the 
ownership  of  property  conveyed  by  the  gov- 
erment  will  be  determined  by  tne  States, 
subject  to  the  condition  that  their  rules  do 
not  Impair  the  efflcacv  of  the  granU  or  the 
use  and  enjoyment  of  the  property  by  the 
J^antee.  ^  an  incident  of  such  ownership 
the  right  of  the  riparian  owner,  where  the 
^fjf»  a»«  above  the  influence  of  the  tide, 
Of  V  **.^*»nited  according  to  the  law  of  the 

ill  ®*^Iicr  to  low  or  high  water  mark,  or 
r  Ik® *^^  to  the  middle  of  the  stream.  It 
If^^'^rore  important  to  ascertain  and  de- 
lennine  ^what  view  will  be  taken. by  the 
courts  of  the  United  States  in  the  oonstruc- 
nnn^foSL**^^^  of  the  general  government  in 
laS- K**^  ownership,  when  they  embrace 
th« «««  *^«^°^  o^  navigable  waters  above 
oS!i2?2®»*<»  of  the  tide.  How  far  will  such 
S^i  •  Hj^e«™od  to  extend  into  the  water,  if 
«uto\L,  *^m  ^^  conflicting  decisions  of  the 
^^?i?*^  c*^'  *^  *«  evident  that  there  is 
hfl  rS,SLjP®°e»^  1»^  °°  *^«  subject  as  will 

Tn^S5^*  ^  control  their  construction, 
of  tf,?*?  courts  of  the  United  States  the  rule 
plvnuZ?"**nion  law  in  determining  the  navi- 
Sfl  Vi!3L2?  Tiym,  and  the  effect  thereof  upon 
S,  J^"!?*ction  of  the  court,  has  been  dim- 
gjoea  atp^  the  decision  of  the  case  of  2%« 

w«  ni???3  •  Th*»  «>"^  ^^^  »^d  that  ttere 
7"  ^«^tng  in  the  ebb  and  flow  of  the  tide 
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which  made  a  stream  suitable  for  admiralty 
Jurisdiction,  nor  anything  in  the  absence  of 
the  tide  that  rendered  ft  unflt;  that  if  a 
stream  was  a  public  navigable  water,  on 
which  commerce  was  carried  on  between  dif- 
ferent States  and  nations,  the  reason  for  the 
Jurisdiction  was  precisely  the  same ;  and  that 
any  distinction  made  on  that  account  was 
merely  arbitrarr,  without  any  foundation  in 
reason,  and  indeed  would  seem  to  be  incon- 
sistent with  it.  The  eminent  chief  Justice 
who  delivered  the  opinion  in  that  case  ex- 
plained how  in  Bngland  the'ebb  and  flow  of 
the  tide  became  the  tes^  of  the  navigability 
of  a  stream,  as  we  have  stated  it  above ;  that 
there  tide-waters,  with  a  few  small  and  un« 
important  exceptions,  meant  nothing  mora 
than  public  riven  as  contnidistinguiahed 
from  private  ones ;  and  that  hence  arose  the 
doctrine  of  admiralty  Jurisdiction,  which 
was  conflned  to  the  ebb  and  flow  of  the  tide ; 
in  other  words,  to  public  navigable  waters. 
He  then  added :  "As  the  English  definition 
was  adopted  in  our  courts,  and  constantly 
used  in  Judicial  proceedings  and  forms  of 
pleading,  borrowed  from  England,  the  pub- 
lic character  of  the  river  was  in  process  of 
time  lost  sight  of,  and  the  Jurisdiction  of  the 
admiraltv  treated  as  if  it  was  limited  by  the 
tide.  The  description  of  a  public  navifable 
river  was  substituted  in  tne  place  ox  the 
thing  intended  to  be  described.  And  under 
the  natural  inflnence  of  precedents  and  estab- 
lished forms,  a  deflnition  originally  correct 
was  adhered  to  and  acted  on,  after  it  had 
ceased,  from  a  change  in  cireumstances,  to  be 
the  true  description  of  public  waters. " 

In  Bcvrney  v.  Keokuk,  M  U.  S.  824  [24: 
884],  the  same  subject  in  some  of  its  features 
was  under  consideration  in  this  court,  and 
the  language  used  is  especially  applicable  to 
cases  like  the  one  before  us.  That  action 
was  against  the  City  of  Keokuk  and  a  steam 
packet  company,  to  recover  the  possession  of 
certain  premises  occupied  by  them  with  rail- 
road tracks,  buildings  and  sheds  on  the  bank 
of  the  Mississippi  Kiver,  and  in  that  city. 
The  court,  in  considwing  the  question  pre- 
sented, observed  that  "the  confusion  of  nav- 
iffable  with  tide  water,  found  in  the  monu- 
ments of  the  common  law,  long  prevailed  in 
this  country,  notwithstanding  the  broad  dif- 
ferences existing  Wtween  the  extent  and 
topography  of  the  British  Island  and  that  of 
the  .^nerican  Continent.  It  had  the  influeii<  e 
for  two  senerations  of  excluding  the  admir- 
alty Jurisdiction  from  our  great  riven  and 
inland  seas ;  and  under  the  like  influence  it 
laid  the  foundation  in  many  States  of  doc- 
trines with  regtad  to  the  ownership  of  the 
soil  in  navigable  waten  above  tide- water  at 
variance  with  sound  principles  of  public  pol- 
icy. Whether,  as  rules  of  property,  it  would 
now  be  safe  to  change  these  aoctnnes  where 
they  have  been  applied,  as  before  remarked, 
is  for  the  several  States  themselves  to  deter- 
mine. If  they  choose  to  resign  to  the  ripa- 
rian proprietor  rights  which  properly  belong 
to  them  in  their  sovereign  capacity,  it  is  not 
for  othen  to  raise  objections.  In  our  view 
of  the  subject  the  correct  principle  was  laid 
down  in  Martin  v.  WadM,  41  U.  S.  Itf  Pet. 
887  [10:  987]  ;  fkfUard  v.  Soffon,  44  U.  S.  8 
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How.  312  [11 :  666],  and  OoodUtU  ▼.  Kihbe, 
60  U.  S.  9  How.  471  [18:  220].  These  cases 
related  to  tide-water,  it  is  true;  but  they 
enunciate  principles  which  are  equally  ap- 
plicable to  all  navigable  waters.  And  since 
Uiis  court,  in  the  case  of  The  Qeneste  Chiefs 
63  U.  8.  12  How.  448  [18 :  10681.  has  declared 
that  the  Great  Lakes  and  other  navigable 
waters  of  the  country,  above  as  well  as  be- 
low the  flow  of  the  tide,  are,  in  the  strictest 
sense,  entitled  to  the  denomination  of  navi- 
gable waters,  and  amenable  to  the  admiralty 
Jurisdiction,  there  seems  to  be  no  sound  rea- 
son for  adhering  to  the  old  rule  as  to  the  pro- 
prietorship of  the  beds  and  shores  of  such 
waters.  It  properly  belongs  to  the  States  by 
their  inherent  sovereignty,  and  the  United 
States  has  wisely  abstained  from  extending 
(if  it  could  extend)  its  survey  and  grants  be- 
yond the  limits  of  high  water." 

The  legislation  of  Congress  for  the  su^^ey 
of  the  public  lands  recognizes  the  general 
rule  as  to  the  public  interest  in  waters  of 
navigable  streams  without  reference  to  the 
existence  or  absence  of  the  tide  in  them.  As 
early  as  1796,  in  an  Act  providing  for  the 
sale  of  such  lands  in  the  territory  noithwest 
of  the  River  Ohio  and  above  the  mouth  of 
Kentucky  River,  Congress  declared  ^'that  all 
navigable  rivers  within  the  territory  to  be 
disposed  of  by  virtue  of  the  Act  shall  be 
deemed  to  be  and  remain  public  highways ; 
and  that  in  all  cases  where  the  opposite  banks 
of  any  stream,  not  navigable,  shall  belong 
to  different  persons,  the  stream  and  the  bed 
thereof  shall  become  common  to  both."  Act 
of  May  18,  1796,  §9(1  Stat.  468) . 

In  A.  Paul  db  P,  R  Co,  ▼.  Schurmei&r,  74 
U.  8.  7  Wall.  272.  288  [19 :  74,  78],  the  court 
•aid  that  in  view  of  this  legislation  and  other 
similar  Acts  It  did  not  ^Hiesitate  to  decide 
that  Congress,  In  making  a  distinction  be- 
tween streams  navigable  and  those  not  navi- 
ffable,  intended  to  provide  that  the  common- 
law  rules  of  riparian  ownership  should  apply 
tc  lands  bordering  on  the  latter ;  but  that  the 
title  to  lands  bordering  on  navigable  streams 
should  stop  at  the  stream,  and  that  all  such 
streams  should  be  deemed  to  be  and  remain 
public  highways."  The  same  rule  applies 
when  the  survey  Is  made  and  the  patent  is 
issued  upon  a  confirmation  of  a  previously 
existing  right  or  equity  of  the  patentee  to 
the  lands,  wnich  in  the  absence  of  such  right 
or  equity  would  belong  absolutely  to  the 
United  States,  unless  the  claim  confirmed  in 
terms  embraces  the  land  under  the  waters  of 
the  stream. 

The  language  of  the  decree  of  oonfirmatioo 
describing  the  tract  confirmed,  and  the  lan- 
guage of  the  survey  incorporated  in  the  pat- 
ent, both  clearly  indicate  tiiat  the  margin  of 
the  river  was  intended  as  the  eastern  boundary 
of  the  tract  confirmed,  and  we  find  nothing 
either  in  any  Act  of  Congress  or  in  any  de- 
cision of  the  federal  courts  which  would  en- 
large the  effect  of  the  grant.  The  title  of 
one  claiming  under  the  patent  does  not,  there- 
fore, extend  D^ond  the  edge  of  the  stream. 


EDWARD  D.  BGAN.  ApfL. 
e. 

JAMES  T.  CLASBBT. 

iBee  &  a  Reporter's  ed.  S&i-68U 

WarU  tf  exeeptwm. 

Where  there  are  no  ezceptioiifl  in  the  record,  and 
the  only  error  aasi^ncd  is  that  the  court  erred  io 
not  giving  judgment  In  favor  of  the  plaintiff,  and 
the  pleadings  and  flndJDgs  fully  sustain  the 
judgment,  it  will  be  affirmed. 

[No.  117.] 

Submitted  Dee,  1, 1890.    Bedded  Jan.  19,  1891. 

APPEAL  from  a  Judgment  of  the  Supreme 
Court  of  the  Territory  of  Utah  in  favor  of 
defendant  in  an  action  to  recover  the  value  of 
shares  of  stock  in  a  mining  company. 
Ajfirmed. 
Statement  by  Mr  Justice  Laaaar : 
This  was  an  action  at  law,  brought  in  one  of 
the  Territorial  Courts  of  Utah  Territory,  by 
Edward  D.  Effan  against  James  T.  Clasbey,  to 
recover  the  value  of  1,475  shares  of  stock  of  the 
Bannock  €k>ld  and  Silyer  Mining  Company,  a 
corporation  organized  under  the  laws  of  that 
Territory,  which,  it  was  alleged,  had  been  re- 
ceived by  the  defendant,  in  excess  of  the  num- 
ber to  which  he  was  entitled,  under  the  follow- 
ing agreement: 

"Salt  Lake  City.  11th  Sept,  1885. 

"This  agreement,  entered  into  on  this  the 
eleventh  day  of  September,  1886,  by  and  be- 
tween Ed.  D.  Egan,  party  of  the  first  part,  and 
James  T.  Clasbey,  party  of  the  second  part, 
and  both  of  Salt  Lske  City  and  County,  Utah 
Territory: 

"That  said  Ed.  D.  Egan,  party  of  the  first 
part,  does  hereby  agree  to  deliver  to  James  T. 
Clasbey,  party  of  the  second  part,  stock  in  the 
mining  claim  at  present  known  as  Martin's 
Horn  silver  mine,  and  situated  near  Lava  Beds, 
Idaho  Territory. 

"The  amount  of  said  stock  to  be  of  the  yaloe 
of  five  thousand  ($5,000)  doUars,  at  ita  orif^inal 
cost;  and  it  is  further  agreed  that  if  said  stock 
is  not  issued  the  said  Ed.  D.  Egan,  party  of 
the  first  part,  does  agree  to  £liyer  to  Mid 
James  T.  Clasbey,  party  of  the  second  ptit,  a 
deed  for  a  portion  of  the  aforesaid  mbdnc 
property,  said  deed  to  be  equivalent  to  stock  of 
the  amount  of  five  thousand  ($5,000)  doUaia. 

*<E.D.  Egan. 
"J.  T.  ^Mb^. 

'•Witness:  H.  J.  Love. 

"$5,0U0.   Salt  LakeCity.  nth  Sept.  1886. 

"Received  of  James  T.  Clasbey  tbe  som  of 
five  thousand  ($5,000)  dollars. 

"This  sum  is  in  payment  for  tbe  stock  or 
deed  mentioned  in  an  agreement  slsoed  by  me 
this  day.  K  D.  Egan." 

The  complaint  alleged  that  on  the  1601  of 
8eptemt)er,  1885,  said  corporation  was  formed, 
as  contemplated,  between  tbe  owners  of  tbe 
other  three  fourths  of  said  mine,  and  tbe  plain- 
tiff and  defendant  as  the  owners  of  tbe  rcinaio- 
ing  one  fonrth;  that  tbe  amoont  of  tbe  capital 
of  said  corporation  was  $10,000,000,  dhlded 
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Into  100,000  shAret  of  the  fkoe  or  pair  vahie  of 
$100  Mcb,  makiDg  one-fourth  Interest  io  said 
mlDinir  poperty  represent  26,000  shares;  that 
the  original  coft  of  said  stock  was  sixty-two 
and  one  half  cents  per  share,  being  $62,600  in 
the  agfcregate  for  soch  entire  stock;  that  plain- 
tiff was  entitled  under  said  agreement  to  17,000 
sliares  ofiucb  stock,  and  the  defendant  to  8,000 
shares  thereof,  being  together  one  fourth  of  the 
entire  stock,  and  it  being  agreed  by  the  two 
parties  that  such  was  the  cost  and  proper  divis- 
ion between  them  of  such  stock:  but  that  in 
the  articles  of  incorporation,  by  a  mistake  and 
inadvertence  on  the  part  of  the  draftsman  of 
the  instrument,  16,000  shares  were  erroneously  \ 
set  down  as  subscribed  by  plaintiff,  Egan,  and  j 
10.000  shares  by  defendant,  Clasbey;  that  after 
aaid  instrument  was  read  to  plainliilF  he  refused 
to  sign  the  same  as  written  on  account  of  the 
mbtake  therein,  but  upon  the  distinct  agree- 
£SS6]  ment  and  understanding  between  defendant 
and  plaintiff  that  the  nustake  should  be  oor- 
rect«d,  as  between  themselves,  so  that  plaintiff 
should  receive  17,000  and  defendant  only  8.000 
aharea  of  stock,  the  plaintiff,  in  consideration 
of  thedefendanf s promise  to  turn  over  to  him 
9.000  shares  of  the  10,000  so  allotted  to  him. 
dgned  said  articles,  and  the  stock  was  issued 
according  to  the  terms  of  the  articles  of  incor- 
poration as  executed;  and  that  afterwards  de<^ 
leodant  did  turn  over  to  plaintiff  626  shares  of 
aak)  excess,  leaving  a  balance  of  1,476  shares, 
which  the  defendant  retained  and  refuaed  to 
torn  over,  and  still  refuses,  although  the  plain- 
tiff has  demanded  the  same  of  him. 

The  plaintiff  farther  averred  the  value  of  the 
ilock  to  be  $8  per  share  at  the  date  of  the  suit, 
and  asked  judgment  against  the  defendant  for 
$4,425,  "with  interest  from  the  date  hereof  at 
the  rate  of  ten  per  cent  per  annum." 

The  defendant  denied  on  his  part  the  mak- 
ing of  any  agreement  with  the  plaintiff  other 
than  that  first  set  forth  in  the  complaint  lie 
further  denied  that  the  original  cost  of  said 
-  mining  property,  or  of  its  equivalent,  the  cap- 
ttallxed  stock,  was  $(1^600,  and  averred  that  it 
WM  oolv  $60,000.  He  denied  that  he  ever 
agreed  that  such  was  the  coat  of  said  stock, 
and  that  the  proper  division  thereof  was  as 
aUtad  in  the  complaint  He  denied  that  there 
was  any  mistake  in  drafting  said  sjrticlcs  of  in- 
ooffporation.  or  that  there  was  any  agreement 
between  himaelf  and  plaintiff  to  mnsfer  any 
ponkm  of  the  stock  allotted  to  him  in  said  artl- 
elesto  plaintiff,  and  averred  that  at  the  time  of 
fluking  said  contract  plaintiff  held  an  option 
to  purchase  one  fourth  of  said  mining  prop- 
erty, but  that,  beUig  without  means  to  perfect 
on  hia  part  the  purchase  under  said  option, 

eiinM  applied  to  defendant  to  contribute 
,000  to  toe  purchase  thereof,  with  the  under- 
standing that  the  defendant  should  share  in 
such  purchase  in  such  proportion  as  the  $6,000 
should  bear  to  the  cost  of  such  purchase,  and 
thereupon  be  paid  pbintiff  the  $6,000,  and  aaid 
eootract  of  Beptemoer  11.  1886,  was  executed; 
tbat  thereupon  the  plaintiff  perfected  aaid  pur- 
cbaae.  and  at  once  thereafter  aaid  corporation 
was  formed,  but  that  defendant  did  not  theo 
kflow  the  actual  coat  of  aaid  property,  or  of 
aocfa  atoA  and  ik>  agreement  as  to  any  definite 
Bomber  of  abaiai  Bad  bean  OMde  between 
tbem;  that  aftarwaidi^  aod  befdra  defendant 
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was  aware  of  the  coat  of  said  piuperty  or  of 
such  stock,  he  delivered  to  the  plainfiff  625 
ahares  of  aaid  stodc,  not  as  a  conceded  right  or 
in  settlement  of  any  dalm  of  plaintiff,  but  at  [667] 
plaintiff 'a  request.  In  order  to  enable  him  to 
fulfill  contracts  of  aale  made  by  him;  that  after 
learning  that  the  actual  original  cost  of  said 
property  and  stock  was  only  $50,000,  and  that 
ne,  defendant,  under  hia  contract,  was  entitled 
to  have  10,000  shares,  and  that  plaintiff  was 
entitled  to  16,000  shares,  be  demanded  of  plain* 
tiff  526  shares  of  stock,  which  plaintiff  refused, 
and  claimed  that  the  original  codt  was  aizty- 
two  and  one  half  cents  per  share;  that  the 
claim  of  plaintiff  is  unjust;  that  the  defendant 
is  entitled  to  625  shares.^wbich  pUintiff  has 
converted  to  his  own  use;  that  the  stock  is 
worth  $8  per  share;  and  he  therefore  prayed 
Judcrmeot  againat  the  plaintiff  for  the  sum  of 
$1,576. 

A  Jury  having  been  waived,  the  case  was 
tried  by  the  court  upon  the  pleadings  and 
proofs,  both  oral  and  documentary. 

The  following  findings  of  fact  and  conclu- 
sions of  Uw  by  the  triafcourt  clearly  set  forth 
the  material  facts  in  the  case: 

"1.  The  plaintiff  and  defendant,  on  the  11th 
day  of  September,  1886,  entered  into  the  writ> 
ten  contract  exhibited  in  the  complaint,  where- 
by plaintiff,  in  consideration  of^  the  sum  of 
$6,000,  then  delivered  to  him  by  the  defendant 
toward  the  purchase  of  one  fourth  undivided 
of  the  Martin'a  Horn  silver  mine,  at  Era,  Idaho, 
agreed  to  deliver  to  the  defendant  stock  in  such 
mining  ckim  in  amount  equal  to  $6,000,  at  iti 
original  cost;  and,  further,  that  if  such  stock 
was  not  issued  he  would  dieliver  to  defendant 
a  deed  to  be  equivalent  to  stock  of  the  amoont 
of  $6,000. 

*\  Plaintiff  and  others  bought  an  optloo  OS 
said  mine,  paying  therefor  $6,000,  from  ooa 
Chambers  (such  price  including  $6,000  paid  by 
Chambers  to  Martin,  the  owner  of  the  mine,  cm 
aaid  option,  and  $1,000  expensea  incurred  br 
Chamoers),  and  on  the  12th  of  September,  1885^ 
pakl  to  Martin  $6,000.  the  balance  of  the  pofw 
chaae  money. 

"8.  On  the  16th  of  September,  1886,  a  cor- 
poratioii  was  organised  by  the  purchasers  and 
others  asaodatea  with  them  to  work  aaid  mine, 
called  the  Bannock  Gold  and  Silver  Mining 
Company  of  Idaho,  on  a  basis  of  100,000  aharea 
of  capital  atock,  one  fourth  of  which  (25,000 
aharea)  were  to  be  alk>tted  to  plaintiff  and  do* 
fendant,  to  be  divided  between  them  aooording  .658] 
to  their  aaid  contract 

"4.  Plaintiff  contributed  one  fourth  of  the 
$6,000  paid  to  Chambers  and  one  fourth  of  the 
$50,000  paid  to  Martin,  naing,  with  his  own 
money,  the  said  $6,000  deUvered  to  him  by  da> 
fendant 

"6.  On  the  organiiatioo  of  the  oorporatlon 
the  mine  waa  conveyed  to  tt,  and  plaintiff  and 
four  other  corporators  voluntarily  loaned  and 
advanced  to  the  oorporatlon  $2,000,  of  whl^ 
aom  plaintiff  contributed  $600. 

"8.  Soon  after  the  organization  of  the  cor> 
poratloo,  by  content  and  on  motion  of  the 
plalntUI,  the  corporation  assumed  and  paid  a 
debt  of  $6,000  to  one  McMasters,  whkh  had 
been  incurred  by  plaintiff  and  one  Thura,  the 
orifliial  holders  or  aak)  opdoa,  and  afterward 
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Ihe  corporation  paid  a  daim  for  labor  on  the 
mine  pending  the  option,  which  claim  was  «- 
timated  at  f  1,500,  bat  the  amount  actually 
paid  thereon  to  Martin  was  $2,127,  paid  by  tlie 
corporation  through  plaintiff;  its  superintend- 
ent. The  corporation  also,  in  November,  1885, 
out  of  its  net  earnings  refuuded  to  the  Contibu- 
tors the  $6,000  paid  to  Chambers  and  the  ^,000 
advanced  as  aroreaaid,  of  which  the  plaintiff 
recdTed  $2,000,  the  portion  advanced  dy  him. 
The  advances  and  loan  thus  repaid  and  debts 
assumed  and  paid  hj  the  corporation  amount 
to  $14,127,  leaving  the  sum  of  $50,000  as  the 
actual  outiaj  bj  plaintiff  and  Uie  other  par- 
chasers  of  the  mine. 

"7.  Of  the  $50,000  so  paid  by  the  purchasers 
the  plaintiff  pidd  one  fourth,  or  $12,500  (uahig 
for  that  purpose  the  $5,000  aelivered  to  him  by 
defendant). 

*'a  The  actual  orieinal  coat  of  the  25,000 
shares  of  stock  was  fifty  cents  per  share. 

"9.  When  the  corporation  was  about  to  be 
organized  the  plaintiff  claimed  that  the  cost  of 
stock  was  82i  cents  per  share,  and  that  he  was 
entitled  to  subscribe  for  and  hold  17,000  shares 
and  the  defendant  only  8,000  shares,  but  there 
was  no  agreement  or  settlement  between  de- 
fendant and  plaintiff  as  to  the  daim  and  the 
matter  was  left  for  future  adjustment  by  plain- 
tiff and  defendant 

"10.  About  the  month  of  December,  1885, 
[6S9]  defendant,  at  request  of  plaintiff,  delivered  to 
plaintiff  500  shares  of  stock  to  enable  the  latter 
to  flU  a  sale,  and  25  shares  which  plaintiff  de- 
idred  to  give  to  another  person.  This  stock 
was  delivered  to  plaintiff  subject  to  the  adjust- 
ment of  their  stock  account. 

"11.  The  parties  never  agreed  upon  the  cost 
of  the  stock.  Plaintiff  demanded  1,475  shares 
of  stock  from  defendant,  but  defendant  refused 
to  comply,  and  plaintiff  brought  this  action. 
After  this,  and  before  answering,  defendant 
demanded  of  plaintiff  the  return  of  the  525 
shares  delivered  as  aforesaid,  which  was  re- 
fused byplaintiff. 

"12.  The  value  of  said  stock  when  the  ac- 
tion was  brought  and  when  defendant  made 
his  said  demand  was  and  is  now  three  dollars 
per  share. 

**As  condusions  of  law  the  court  doth  find: 

"1.  That  the  plaintiff  was  entitled  to  sub- 
scribe for  and  hold  15,000  shares  of  said  stock, 
and  defendant  was  entitled  to  subscribe  for  and 
hold  IClOOO  sharea. 

"2.  That  plaintiff  is  not  entitled  to  recover 
in  this  action,  but  the  defendant  is  entitled  to 
Judgment  ag^st  the  plaintiff. 

"8.  That  on  his  counterclaim  the  defendant 
is  entitled  to  recover  from  the  plaintiff  the  value 
of  525  sharea  of  said  stock,  viz.,  $1,575,  to- 
gether with  his  costs,  to  be  taxed." 

Judgment  was  accordingly  entered  in  favor 
of  the  defendant  for  the  sum  cf  $1,575.  That 
Judgment  having  been  aflArmed  by  tne  Supreme 
Court  of  the  Temtory  of  Utah,  the  present  ap- 
peal was  prosecuted. 

Mr.  J*  Im  BawUas  for  appellant 

Mr,  Bmmu9l  A.  Merritt  for  respondent 

JVr.  jMitit$  hmmmr  deUvered  Um  opinion 
€f  the  court: 

$84 


We  find  no  ezcepCiona  in  the  lecofd,  and  the 
onlv  error  assigned  is  that  the  court  erred  in  not 
giving  Judgment  in  favor  of  the  plaintiff,  as  a 
necessaiy  ^gal  conduaion  from  thie  findings  of 
fact,  the  pleadings  and  the  prow  inteipreta-  l^ 
tion  of  the  contract  sued  on.  we  thint:  the 
findings  of  fact  condudvdy  negative  this  con- 
tention. It  seems  that  both  parties  agree  (and 
it  is  the  only  point  on  whidi  they  are  agroed) 
that  according  to  the  terms  of  the  contract  of 
the  11th  of  September,  1886,  the  diare  of  Ctes- 
b^,  the  defendant,  in  the  25,000  shares  of  stock 
in  the  mining  corporation  was  to  be  determined 
by  the  original  cost  of  that  stock.  In  other 
words,  that  if  It  was  six^-two  and  one-half 
cents  per  share,  dasbey  was  entitled  to  a  sub- 
scription of  only  8,000  shares,  and  the  plaintiff 
^Mi  to  17,000,  in  which  case  the  aUotment  to 
Clasbey  in  the  articleaof  inoorporation  was  put 
there  oy  the  mistake  and  inadvertence  of  the 
draftsman,  and  subject  to  correction  in  a  future 
adjustment  between  those  two  parties;  bat  if  it 
was  fifty  cents  a  share,  then  the  defendant  Clas- 
bev  was  entitled  to  10,000  shares  and  the  plain- 
tili  to  15,000  shares,  in  which  case  the  defend- 
ant was  under  no  obligation,  in  any  future 
adjustment  of  stock  between  them,  to  turn  over 
any  part  of  his  said  ahares  to  plaintiff. 

The  dedsive  question,  theraore,  to  be  deter- 
mined is.  What  was  the  original  coat  of  the 
25,000  shares  that,  under  the  contract  were  to 
be  divided  between  the  parties  to  this  suit? 
The  dghth  finding  of  fact  says:  "The  actual 
original  cost  of  the  25,000  shares  waa  fifty  cents 
per  share."  This,  in  our  opinion,  is  absolotelv 
conclusive  against  the  claim  of  the  plaintifL 
Such  a  finding  cannot  be  twisted  ana  turned 
into  a  condusion  of  law.  Nor  do  we  consider 
as  wdl  taken  the  propodtion  of  counsel  for 
the  appellant  that,  as  a  finding  of  fact  it  is  in- 
consistent, in  effect,  with  the  other  findings 
respecting  the  original  cost  of  dther  the  mining 
property  or  its  equivalent  the  capitalized  stock 
of  toe  company.  It  is  insisted  that  Uiese  find- 
ings show  that,  in  addition  to  the  original  price 
of  $60,000,  the  plaintiff,  with  other  members  of 
the  company,  advanced  divers  sums  that  in- 
creased the  amount  upwards  of  $02,000.  The 
reply  to  this  is,  that  the  findings  of  fact  show 
that  those  sums  were  advances  and  loans  made 
to  the  corporation,  were  treated  as  such  by  the 
plaintiff  and  thoae  who  contributed  with  nim, 
and  were  refunded  to  them  out  of  the  net  earn- 
ings of  said  corporation,  leaving  the  sum  of 
$50,000  as  the  actual  outlay  by  plaintiff  and 
the  other  purchasers  of  the  mine.  They  can- 
not, therefore,  be  included  in  the  eadmate  of 
the  ori^nal  cost  as  between  the  two  parties  to 
this  suit  ,^,, 

Equally  conclusive,  in  our  opinion,  is  the  lOtb  l^*  J 
finding  of  facts,  taken  in  connection  with  the 
8th,  upon  the  question  of  the  defendant's  coun- 
terclaim. It  appears  from  that  finding  that  the 
defendant  st  the  reouest  of  the  plaintiff,  de- 
iivoed  to  plaintiff  500  shares  of  stock  to  ena> 
ble  the  latter  to  fill  a  sale,  and  25  shares  wbidi 
the  plaintiff  desired  to  give  to  another  person. 
This  stock  was  deliverMi  to  plaintiff,  sab|nl 
to  the  adjustment  of  thdr  stodL  aocoont.  we 
think  the  pleadings  and  findings  in  this  caas 
fully  sustain  the  Judgment  of  the  Sapcema 
Court  of  Utah  Territory,  and  if  ^  tk&ttfan  ^- 
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ISABELLA  DUNCAN,  AppL^ 

KAYASSA  PHOSPHATE    COMPANY, 
Wai^tibb  B.  MoAtee,  Receiver. 

CSee  a  a  Reporter's  ed.  M7-«6L) 

Bumno  lalandi  Aet-^-doM  not  eonftir  dower  on 
widow  of  €Uicof)erer'-eit<Ue  at  wiU—Act  tf 
April  9,  .137 B, 

1.  ITnder  ttm«  Ouano  iBlands  Act  of  Anffiut  U. 
1856,  the  AJsooverer  of  the  deposit  of  guano  on 
tlie  iBhind  <jf  Navaasa  had  not  such  an  estate  or 
intereat  as  -^o  entitle  his  widow  to'  dower. 

S.  The  whoXe  right  oonf  erred  by  said  Act  upon  the 
disooverex-  «nd  his  assigns  is  a  hoense  to  occupy 
the  island  for  the  purpose  of  remoying  the  guano; 
this  right  caannot  last  after  the  guano  is  removed. 

a.  The  lnto«r«8t  of  the  discoverer,  the  husband,  if 
it  can  poas&l>ly  be  considered  as  an  estate  in  hind, 
is  an  estat:.^  at  the  wlU  of  the  United  States,  from 
whomitwo^  derived,  and  is  therefore  not  subject 
to  dower  o^-^  common  law. 

4.  The  petttsftoner'B  claim  of  dower  is  not  aided  by 
the  Act  Of^  Congress  of  April  2,  1892,  chap.  81,  by 
which  th^  provisions  of  the  Act  of  IBM  are  ex- 
tended to  -the  widow,  heirs,  executors  or  admin- 
istrators <X  such  discoverer,  because  her  husband 
had  died  'before  its  paaaage,  and  because  the  aa- 
slgnmeD^  of  his  right  to  Gooper  had  been  recog- 
nliedby  tdie  United  States  tn  the  proclamation  of 
the  Pre8t^«ntk 

[No.  1208.] 

aubmUU^  Jan.  9, 1891,  Dtdded  Jan,  19, 1891. 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the^nited  States  for  the  District  of  Mary- 
land, dismissing  on  demurrer  the  petition  of  la- 
abelia  Dancan  for  the  assignment  to  her  of 
dower  from  the  interest  of  her  husband  in  the 
Island  of  Navassa,  a  ffuano  island.    AffirrMd. 

The  facts  are  statea  in  the  opinion. 

Mesen.  Victor  Smith  and  J>.  Eldridgo 
Monroe,  for  appellant: 

The  fact  that  the  right  to  work  guano  bed* 
was  a  right  of  profit  a  prendre  from  the  soil 
makes  it  realty.  «  «  /> 

Washb.  Easenu  18;  Maa»ot  v.  Moses,  8  B.  O. 
194;  Chapman  v.  School  Diet.  No.  i,  1  Deady, 

A  license  to  dig,  coupled  with  authority  to 
take  away,  is  an  incorporeal  bereditumcnt. 

McSwinney.  Mines,  249,  262.  288. 

Exclusive  use  or  dominion  over  land  carries 
the  land  itself.  _^  ,     ,., 

3  Washb.  Real  Prop.  406;  Wade,  Mines, 

The  right  to  develop  and   work  mines  is 

groperty,  and  it  may  be  sold,  mortgaged  and 
iherited. 

Forbee  v.  Gracey,  94  U.  S.  767  (24:  814). 
It  ia  /Bubject  to  the  laws  of  descent  as  other 
property  and  regarded  as  real  estate. 

HarrU  v.  J^ator  Min.  dsS.Co.S  McCrary, 
14;  Hughes  v.  Devlin,  28  OaL  501;  BouU  v. 
QiOom,  1  Utah,  178;  Hausioirth  v.  Butcher, 
4  Mont.  299;  Oroppor  v.  King,  Id.  867;  Hop^ 
kins  V.  ybyes.  Id.  560;  Campbell  v.  Bankin,  99 
U.  8.  262  (25:  486). 


Nora. — X'v^  what  londs  foCdoio  it  doioohle;  what  «9f* 
■«n  0/  lkuse»cs.iid  is  neeestary  to  confer  the  rUflU.  See 
note  to  Mca^-burry  v.  Brlen,  10:640. 

Am  to  do««0r,  how  barred,  see  note  to  Barrett  v. 
Vsiltng,  SBsfMXk 

WflW  «C  ^Ujwer-remasHtes  afsotatn  of  Jnuband- 

oeaui  <»^  hnuiband— effect  of  diooree-aUeiuige 

— €»«  tphot  tftings  doioer  maybe  had. 

InstantBuaeoos  seisin  creates  no  right  of  dower  in 
the  wife   oi  yendee,  so  as  to  defeat  the  vendor^ 

ItoB.   BUtottv.Flattor,!  West.  Bep.  0,48  Ohio  8t 
IM. 

A  mouiAiituT  seisin  will  not  confer  a  right  of 

Ind[%.  ^**"**'  ^^  Bltslnger,  1  West.  Hep.  Hafi,  108 

. -^7*^;^  !■  not  entitled  to  dower  in  land  unless 
bar  hushttud,  while  they  were  married,  was  bene- 
"«J"yj|i*««dofit.  Fontaine  v.J>unlap,ttKy.8Sl. 
The  wife  of  adevlsee  Is  entitled  to  one  third  of 
/"l^  *o  which  her  husband  was  entiUed  in  re- 
midnder.  Kev.  Stat.  1881,  M««i,fB08;IIV>lf»  v.  Wert, 
1  West.  Sep.  SBSt,  108  Ind.  404. 

TJISST*^'^'^"*  Doasesslon  during  coverture  la 
S?   ,      •2L^**^»  unless  defendant  disproves  title. 

8*![J^  ^  ^Atson,  84  a  a  afi. 

-«2SiI?25  ^  ^"^  beluga  legal  rl^ht  and  fa. 
vwjd^^^  courts,  the  wife  cannot  be  deprived 
g"?^!;il^<«i*iuptary  disposition  In  her  ffcvor,  in 
it!S^  5*  *  lolnture,soas  to  put  her  to  her 
election,  maeas  the  testator  has  dechired  the  same 
*^J2^J2f2of  dower,  either  in  ezpiees  words  or  by 
°*^™y2L  "»Plioetlon.  Ghuioh  v.  BulL  9  Denlo, 
SSivtSL  ^-  Jur.6tt,Ghapln  v.  Hill,  1  B.  I.  **^ 

^ZSSl  A^^  ^-  Wndlay,  8  Band.  881;  AmWer  v. 
N«w^4  ^en.  *  Mun.  88,  44;  Hlgglnbotham  v. 
Ow^J^Ua  Ormtt  88:  Dlzon  v.  McCue.  14  G«tt. 
Swm  fflj^ J- ^^^* * ^^' W* Gordon  v. Btovena, 
IJS-;^^.^'''^  ^-  Caldwell,  I  Speera,  »I- 
?!!l"?^  ^.anelgrove,  4  Dmnm.  sr4,£M;  To 
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v.Hardenum,  7 Ga. 80; Worthen  v. Pearson, 88 Ga. 
88B;  Stewart  v.  MoMartln,  6  Barb.  446:  Wood  v. 
Wood,  6  Paige,  806, 8  N.  Y.  Ch.  L.  ed.  844;  Tompkins 
V.  Fonda,  4  Paige,  448,  8  N.  Y.  Ch.  L.  ed.  610;  Heed 
V.  Whitney,  7  Gray,  088.  .^  .   ^ 

The  right  to  dower  Is  a  title  paramount  to  that  of 
the  husband;  and  when  he  devises  the  land,  though 
without  any  qualifying  words,  an  exception  of  the 
wlf e*B  right  to  dower  Is  tanpUed.  Havens  v.  Sack- 
ott,  16  N.  Y.  878;  1  P6m.  Bq.  Jur.  684. 

It  requires  a  strong,  unequivocal  expression  or 
indication  of  an  intent  on  the  part  of  the  testator 
to  bestow  the  entire  property,  and  not  simply  liia 
own  Interest  in  it,  or  to  bestow  the  property  (reiHl 
from  its  incumbrances  and  charges.  In  order  lo 
raise  the  neoenlty  for  an  election.  Vernon  v.  Vcr- 
non  68  N.  Y.  851;  Lef evre  v.  Lef evre,  80  N.  Y.  434; 
Beed  v  Piokerman,  18  Pick.  146;  Morrison  v.  Bow- 
m«w>  20  Ceth  887,  847;  Peck  v.  Brummagln,  81  CaL 
440. 447:  PeOodey  v.  Godey,  88  OaL  167,  164;  Re  Bu- 
ohanan*s  Bstate,  8  Gal.  607;  Beard  v.  Knox,  6  OU, 
26S;  Burton  V.  lies,  81  Gal.  01;  Be  Sllvey'e  Bstate,  43 
CaL  811;  1  Pom.  Eq.  Jur.  SBB, 

The  wlf  els  contingent  right  at  dower  Is  not  de- 
vested t>y  en  asBlgnee*8  sale  in  ^wnkruptcy  of  her 
huBband*s  interest  In  the  land.  Lasear  v.  Porter, 
87  Pa.  618;  Porter  v.  Laaear,  100  U.  S.  84  (27:  8661. 

Nor  does  it  make  any  difference  whether  the 
property  is  sold  flree  of  incumbrance  or  subject  to 
Hens— the  right  of  dower  still  remains.  KeIso*s  Ap- 
peal, 100  Pa.  7;  Koons  v.  Hartman,  7  Watts.  80;  Del- 
Bar  Sav.  Bank  v.  Bums,  87  Pa.  481;  Hansell  v.  Luts, 
80  Pa.  884. 

In  the  District  of  Oolumbla,  a  widow  is  not  dow- 
abie  of  an  equity  of  redemption.  Be  Thompson^ 
Bstate,  18  Cent.  Bep.  460,  OKaokey,  688. 

A  widow  Is  entitled  to  dower  In  land  of  which  her 
husband  was  in  possession,  and  for  which  he  had  a 
contract  that  might  be  spedflcallj  enforced. 
Young  V.  Young,  46  N.  J.  Bq.  87. 

Under  Tenn.  Coda,  H  8844,  8848.  a  widow  has  a 
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The  right  of  dower  is  a  yested  interest 

Johnston  ▼.  Vandyke,  6  McLean,  422;  BetU 
y.  WUe,  11  Ohio,  219;  CtFerraU  y.  Bimplol,  4 
Iowa,  881;  May  y.  Bumnev,  1  Mch.  4;  Tarn- 
ding  v.  United  Statet  Freehold  db  E.  Co,  93  U. 
S.  668  (28:^008);  Byan  y.  Carter,  98  U.  B.  78 
^:  807);  Ruthirford  y.  G^w;t^,  15  U.  a  2 
Wheat.  196  (4:  218). 

Assi^ee  cannot  dispute  title  of  grantor. 

2  Scrib.  Dow.  231,  251;  Boione  y.  Potter,  17 
Wend.  164;  1  Washb.  Real  Prop.  191;  2Herm. 
Estop.  §§  49,  849. 

Widow  need  only  show  that  husband  was  in 
possession  during  coyerture,  claiming  title. 

2  Scrib.  Dow.  212,  214;  note  to  Thompson  y. 
Morrow,  1  Lead.  Cas.  Am.  Law  Real  Property 
(Shars.  &  B.)  816,  817. 

Under  Oregon  Donation  Act,  four  years' 
residence  constitutes  an  estate  inheritable  and 
alienable. 

Johnson  y.  United  States,  2  Ot.  CI*  891; 
United  States  y.  Fitzgerald,  40  U.  8.  15  Pet 
407  (10:  785). 


From  the  date  of  discoyery,  the  diaooi 
has  certain  rights  that  are  indeieasible. 

Noyes  y.  Mantle,  127  U.  S.  851  (82: 160):  Jfo> 
Kay  y.  Freeman,  6  Or.  449;  Fremont  y.  t/nitei 
States,  68  U.  S.  17  How.  559  (L6:  246);  WOeom  y. 
Jackson,  88  U.  S.  18  Pet  498  aO:  264);  Johnson 
y.  United  States,  2  Ct.  CI.  891;  Stark  y.  Starr,  78 
U.  S.  6  Wall  418  (18:  928;;  Oibson  y.  Chouteau, 
80  U.  8.  18  Wall.  101  (20:  587);  O^EeOly  y. 
CampbeU,  116  U.  8.  422  (29:  670). 

A  widow  is  entitled  to  dower  in  all  estates 
of  inheritance  of  which  her  husband  had  at 
any  time  during  coyerture  been  seised,  and  in 
all  corporeal  hereditaments  and  incorporeal 
hereditaments  sayorine  of  realty. 

1  Bishop,  Married  Women,  g^  256. 

She  is  dowable  in  mines  on  husband's  land 
and  in  mines  of  husband  on  lands  of  another, 
if  opened  during  husband's  lifetime. 

2  Scrib.  Dow.  80;  Tudor,  Lead.  Cas.  (3d  ed.) 
68;  Stoughton  y.  Leigh,  1  Taunt  410;  Bishop 
y.  Bishop,  5  Jur.  981. 

Mr,  8*  T.  Wallis  for  appellees. 


dower  right  In  land  of  whiol'  «ier  husband  was  a 
tenant  in  common.    Cllft  y.  Clift,  87  Tenn.  17. 

A  widow  is  not  entitled  to  dower  in  land  fraudu- 
lently oonyeyed  to  her  by  her  husband  in  his  life- 
time, although  her  deed  may  be  set  aside  and  the 
land  subjected  to  the  husbcmd^s  debts.  Hopkins  y. 
Bryant,  86  Tenn.  600. 

The  right  of  the  wife  to  dower  is  paramount  to 
and  does  not  arise  from  the  estate  of  the  heir,  but 
is  a  continuation  of  that  of  the  husband.  Loye  y. 
McOlure,  90  N.  a  SIX). 

A  widow  cannot  take  both  dower  and  homestead, 
but  must  elect  which  she  wUl  take.  Thomas  y. 
Thomas,  78  Iowa,  657. 

There  oan  be  no  dower  in  a  trust  estate.  E[ing  y. 
Bushnell,  11  West  Rep.  571, 121  IlL  660. 

A  wife  has  no  estate  in  the  lands  of  her  husband 
during  his  life,  which  she  may  conyey  to  another. 
Witthaus  y.  Schack,  7  Gent.  Kep.  267, 106  N.  Y.  882. 

Dower  cannot  be  aliened  until  assigned.  Best  y. 
Jenks,  13  West  Rep.  281, 128  IlL  447. 

The  right  of  a  widow  to  d6wer,  untfl  It  is  a** 
signed,  is  a  mere  chose  in  action,  which  is  not  the 
subject  of  a  sale  upon  execution  at  law.  Witthaus 
▼.  Schack,  7  Cent.  Rep.  260, 106  N.  Y.  382. 

An  absolute  sale  of  an  equitable  interest  In  land 
by  the  husband  alone,  during  his  life,  will  bar  all 
claim  to  dower.  Rabbttt  y.  Gaither,  7  Oent  Rep. 
883, 67  Md.  04. 

The  three  requisites  of  dowerat  common  law  are 
marriage,  seidn  of  the  husband  at  some  time  during 
the  existence  of  the  coyerture,  and  death  of  the 
husband.  1  SreenL  Gruise,  164 ;  Stevens  y.  Smith,  4 
J.  J.  Marsh.  64,  20  Am.  Dea 206;  Denton y.Nanny, 
8 Barb. 818;  Ck>.Litt28a. 

To  entitle  a  widow  to  dower,  the  husband  must 
haye  been  seised  of  the  estate  at  some  time  during 
coverture.  But  a  seisin  In  law  will  be  sufficient 
(Butler  y.  Cheatham,  8  Bush,  604;  Poor  v.  Horton, 
16  Barb.  486;  Leach  v.  Leach,  21  Hun,  881 ;  Atwood 
y.  AtwOod,  22  Pick.  288 ;  Qalbraith  y.  Green,  18  Berg. 
*  R.  86;  Durando  v.  Durando,  28  N.  Y.  881) ;  and  he 
must  have  been  seised  of  a  present  freehold  inter- 
est Pritts y.  Ritchey,  20  Pa.  71;  Co.  Litt  Ski;  Ste- 
vens y.  Smith«  4  J.  J.  BCarsh.  64,  20  Am.  Deo.  206 ; 
Mann  y.  Bdsoc,  80  Me. 26;  Welch  v.  Buddns,  0  Ohio 
St  881 ;  Atwood  v.  Atwood,  82  Pick.  288 :  Dennis  v. 
Dennis,  7  Dlaokf.  072;  Henry's  Case,  4  Gush.  2S7: 
Weir  y.  Tate,  4  Ired.  Bq.  264 ;  Torrence  v.  Garbry,  27 
Miaib  607;  Foxworth  v.  White,  6  Strob.  L.  118; 
Thomas  v.  Thomas,  10  Ired.  L.  128. 

Otherwise,  however,  if  the  seisin  be  merely  in- 
ftantaneous,  and  the  husband,  by  the  same  act  or  hj 
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the  Mune  conveyance  by  which  he  acquires  the 
seisin,  parts  with  it  Holbrook  v.  Finney,  4  Mass. 
666,  3  Am.  Dec.  24B;  Gully  v.  Ray,  18  B.  Mon.  107; 
Gilliam  y.  Moore,  4  Leigh,  80,  24  Am.  Dec  704; 
Slaughter  v.  Culpepper,  44  Ga.  310;  Fontaine  v. 
Boatman's  Sav.  Inst  87  Mo.  662;  Reed  y.  Morrison, 
12Serg.ftR.18;  Stow  y.Tiflt  16  Johns.  458,  8  Am. 
Dec  206. 

The  wife  is  entitled  to  dower  although  the  bos- 
band  aliens  the  land  on  the  day  of  his  mairiageu 
Stewart  v.  Stewart  8  J.  J.  Marsh.  48. 

If  a  husband  immediately  before  marriage  make 
a  conveyance  of  his  lands,  unknown  to  his  wife, 
and  for  the  purpose  of  defeating  her  right  ot 
dower,  which  fact  was  known  to  the  grantee,  ft 
will  be  no  bar  to  her  right  Brewer  v.  OooneO,  11 
Humph.  600 ;  Babcock  v.  Baboook,  68  How.  Pr.  07; 
Petty  V.  Petty,  4  B.  Mon.  215 ;  Swalne  v.  Perlne,  6 
Johns.  Oh.  480,  1  N.  Y.  Cb.  L.  ed.  1162;  Yoonga  y. 
Garter.  10  Hun,  104 :  Granson  v.  Graoson,  4  Mich. 
280;  Killinger  y.  Reidenhauer,  8  Serg.  h  R.  6n; 
Pomeroy  v.  Pomeroy,  64  How.  Pr.  228.  But  com- 
pare Jenny  v.  Jenny,  24  Vt  824;  Baker  y.  Ctiase,  8 
Hill,  482. 

No  title  to  dower,  at  common  law,  attaches  on  a 
joint  seisin.  Mayburry  v.  Brian,  40  U.  8. 16  Pet  SI 
aO:646);  Go.  Litt. 80. 

But  the  rule  is  otherwise  in  those  States  where,  by 
statute,  the  ius  aeereaeendi  Is  abolished.  Tsbler  v. 
Wiseman,  2  Ohio  St  207 ;  Weir  y.  Tate,  4  Ired.  Bq. 
264;  Walker  v.  Walker,  8  GOldw.  071;  Davis  v. 
Logan,  0  Dana,  188;  Holbrook  v.  Finney,  4  Mask 
688. 

And  the  widows  of  tenants  in  common  are  enti- 
tled to  dower  in  virtue  of  the  seisins  of  their  hus- 
bands. Hudson  v.  Steere,  0  R.  L  108;  Mosber  v. 
Mosher,  88  Me.  412;  Smith  v.  Smith,  8  Lans.  8U; 
Potter  V.  Wheeler,  18  Masa  604  ;  Snttoo  y.  Rolfe.8 
Lev.  84. 

By  the  natural  death  of  the  husband,  the  wlfs*s 
right  of  dower  becomes  consummata.  ButUff  v. 
Forgey,  1  Gow.  80:  Riddick  v.  Walsh,  U  Mc  HO; 
Wheatley  v.  Galhoun,  12  Leigh,  264. 

During  the  life  of  the  husband  this  right  Is  mesely 
inchoate  and  is  subject  to  be  modffled,  changed  or 
even  abolished  by  legislative  enactment  Moore  v. 
New  York,  4  Sandf.  466,  8  N.  Y.  UO;  Walt  y.  Walt 
4  N.  Y.  06;  Barbour  y.  Barbour, 48 Me. 0. 

A  divorce  a  vinculo  matrimonii  ban  the  right  to 
dower,  but  In  those  States  where  sooh  dtyoroe  li 
authorised  by  statute,  provision  Is  made  fer  pee* 
serving  the  dower  right  of  the  wife,  unless  tiM  dl^ 
yoroe  be  granted  for  her  mlsoonduot.   MoOtoanay  v. 

w  u.  & 


Duncan  t.  "Nayasbjl  Phosphatb  (3ompaht. 


1890. 

Mr,  JutHee  Ghnky  deUveied  the  opinion  of 

It  baa  been  decided,  at  the  present  term,  that 
the  Guano  Islands  Act  of  August  18»^1856, 
chap  164  (11  Stat.  119),  re-enacted  in  title  72 
of  the  Revised  Statutes,  is  constitutional  and 
valid;  and  that  under  that  Act,  and  bv  the  ac- 
tion of  the  President,  as  appearing  in  docu- 
ments of  the  Department  of  State,  and  of 
^hich  this  court  is  bound  to  take  Judicial  no- 
tice, the  IslaDd  of  Navassa  must  be  considered 
aa  appertaining  to  the  United  States.  Jone$  ▼. 
United  States,  187  U.  S.  202  [84:  6911. 

The  question  now  presented  is  ■whether  Peter 
IHincan,  the  discoverer  of  the  deposit  of  guano 
on  that  island,  had  such  an  estate  or  interest 
as  to  entitle  his  widow  to  dower.  This  ques- 
tion is  brought  before  us  by  her  appeal  from  a 
decree  of  the  Circuit  Court  for  the  District  of 
Mtt^land,  which  dismissed  on  demurrer  her 

MoCraney,  6  Iowa,  288 ;  Bobeon  v.  Butler,  17  Mo.  87 : 
WhltaeU  ▼.  Milla,  6  Ind.  280;  Burdlok  ▼.  Briggs.  U 
'Wis.  126 ;  Mfltimoxe  v.  MUthnoTe,  40  Fa«  151 ;  Bice  ▼. 
l^Aunley,  10  Ohio  St.  606 :  Schiff er  v.  Pruden,  64  N. 
X.47;  Forrest r.7oTiest.6Buer,lQe;  MoOaffertyy. 
MoOafferty,  8  Blackf.  218;  Davol  ▼.Howland,  14 
Mass.  219 ;  Gleaaon  ▼.  Bmezaon,  61 N.  H.  406 ;  Gould 
V.  Crow,  57  Mo.  800;  Oalame  ▼.  Oalame,  24  N.  J.  Bq. 
440;  Lakln  v.  Laldn,  2  AUen,  45;  Walt  v.  Walt,  4  N. 
7.  06;  Kade  v.  lAuber,  16  Abb.  Pr.  N.  S.  288;  48 
How.  Pr.  882;  Touoff  T.  Oreffory,  46  Me.  475. 

A  divoroe  a  menaa  et  thoro  Is  not  a  bar  of  dower. 
Clark  V.  Clark,  6  Watts  ft  a  86 ;  Grain  ▼.  Cavana,  86 
Barb.  4tO ;  I>ean  v.  Biobmond,  5  Pick.  461 :  Oee  v. 
ThompaoiL,  11  La.  Ann.  667 ;  Watkfna  v.  Watkina,  7 
Terg.  288;  Walsh  ▼.  Kelly,  84  Pa.  84;  Thayer  ▼. 
Thayer,  U  Vt.  107;  Bryan  ▼.  Batoheller, 6 B.  1. 546 ; 
Seagrave  v.  Seagraye,  18  Yes.  Jr.  448. 

3y  statute  in  the  yarions  States,  alienage  is  no 
longer  an  Impediment  to  the  wife's  dower.  Greer 
▼.  SankBtoD,  26  How.  Pr.  471 :  Luhrs  ▼.  BImer,  80  N. 
T.  171 ;  Wluting  ▼.  Stevens,  4  Oonn.  44;  Buchanan 
r.  Deshon,  i  Har.  ft  G.  280;  Mooze  v.Tlsdale,  6  B. 
Mon.  852;  Stokes  ▼•  0*FaJloii,  2  Mo.  88 ;  Stemple  ▼. 
HermlDg-houser,  8  G.  Greene  (Iowa)  406. 

Under  the  OEilifomia  Statute,  no  estate  is  allowed 
to  the  husband  as  tenant  by  the  oortesy,  nor  any 
estate  in  dower  to  the  wife.  Bat  upon  the  death  of 
either,  the  surylTor  takes  one  half  of  the  common 
property  of  the  deceased ;  and  if  there  are  no  de- 
eoendanta,  the  whole  goes  to  the  survivor.  Beard 
V.  Knoz«  6  OaL  882.   See  GaL  dv.  Code,  §  17a 

^^^  by  provision  of  Act  of  Oongreas,  the  widow 
of  a  dtlaeii  of  the  United  States,  whether  native  or 
natoralise^  is  entitled  to  dower  in  her  hu8band*B 
^^^  hrespeotive  of  the  nativity  of  the  widow.  10 
U.S. Stat,  at  L.604;  U.S.  Bev.  Stat.  §  1W4:  Luhrs  v. 
™or,  80  K.  Y.  171;  Burton  ▼.  Burton,  26  How.  Pr. 

<uK  28Q). 

A  wido^vr  is  entitled  to  dxiwer  in  all  mines  opened 
*°  v?®****  by  her  husband  during  the  coverture, 
<nr  by  thoAr  heir  before  dower  is  assigned.  Moore 
v.BoUii8^45He.4fl6;  BUlings  v.  Taylor,  10  Pick.  460; 
ecoughtoii  ▼.  Leigh,  1  Taunt.  402;  Quanington  ▼. 
^w.  XO  Meee.i*  W.  885. 

".""^ProvementB  wore  made  by  a  purchaser  of 
«  ♦i?-*  *>^m  ^^  husband,  dower  should  be  estlr 
r^^^^-^ooordlng  to  the  value  of  the  hind  at  the 

time  of  aj4A«„44^««    ana  not  at  fhA  -Hwia  mt  f  fia  i^AiLth 
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vl  an  ""^"^yior,  4  Lcign. «»;  Mosner  v.  Mosner,  lo 
Me.  m;  Thompson  v.  Morrow,  5  Serg.  ft  B.  289, 0 
^  ^^2P-  868;  Dunseth  v.  Bank  of  United  States,  6 
^Mo,  Ttt-  i^wson  V.  Morton,  6  Dana,  471;  Doe  v. 
^wtoneU,  l  Q.  b.  682;  Boyd  v.  Oarlton,60  Me.  200, 81 
Am.  Bot>.  268. 

187  U.  s. 


petition  against  the  Navassa  Phosphate  Com- 
pany and  its  receivers,  which  prayed  an  as- 
signment of  dower,  or  an  allowanoe  of  a  gross 
sum  in  commutation  therefor. 

Duncan's  only  interest  in  the  island  or  in  the 
guano  thereon,  asserted  in  the  petition  of  his 
widow,  or  shown  in  the  public  documents  re- 
lating to  the  matter,  was  derived  from  the 
United  States,  and  is  defined  in  section  3  of 
the  Act  aforesaid,  which  provides  that  "  the 
said  discoverer  or  discoverers,  or  his  or  their  as> 
signs,  being  citizens  of  the  United  States,  may 
be  alloweo,  at  the  pleasure  of  Congress,  the 
exclusive  right  of  occupying  said  island,"  "  for 
the  purpose  of  obtaining  said  guano,  and  of 
selling  and  delivering  the  same  to  citizens  of 
the  United  States,  for  the  purpose  of  being 
used  therein,"  at  certain  rates  specified. 

By  the  subsequent  sections,  the  President  is 
empowered  to   employ  the   land   and   naval 

Where  insured  buildings  standing  on  lands  in 
which  a  widow  has  a  dower  right  are  burned,  she  Is 
entitled  to  her  portion  of  the  insurance.  Gampbell 
V.  Murphy,  2  Jones,  Bq.  867. 

It  is  very  generally  held  in  this  country  that 
the  dower  rights  of  widows  extend  to  equities  of 
redemption.  Fish  v.  Fish,  1  Oonn.  660;  Moore  v. 
Rollins,  45  Me.  488;  Daniel  v.  Leltoh,  18  Gratt  196; 
Van  Dusme  v.  Thayre,  14  Wend.  288;  Snyder  v. 
Snyder,  6  Mich.  470;  Henagan  v.  Harllee,  10  Bloh. 
Bq.  286;  Titus  v.  NeliBon,  5  Johns.  Ch.  452, 1  N.  Y. 
Ch.Ii.ed.  1138;  Mills  v.  Van  Yoorhis,  28  Barb.  125, 
20  N.  T.  412:  Taylor  v.  MoCrackin,  2  Blackf.  262; 
Harrow  v.  Johnson,  8  Met.  (Ky.)  678;  Bell  v.  New 
York,  10  Paige,  40, 4  N.  Y.  Ch.  L.  ed.  881;  Barbour 
V.  Barbour,  46  Me.  0. 

By  the  common  law,  dower  does  not  attach  to  an 
equity  of  redemption.  Dixon  v.  Savllle,  1  Bro. 
Ch.  826;  Mayburry  v.  Brien,  40  IT.  8. 15  Pet.  21  aO:  646); 
Cheek  v.  Waldrum,  26  Ala.  152;  Mclver  v.  Cherry,  8 
Humph.  718. 

Wheat  growing  upon  land  set  oif  to  a  widow  as 
her  dower  belongs  to  her  and  not  to  the  heirs  of 
her  husband.  Balston  v.  Balston,  8  6.  Greene 
aowa)fi88. 

And  where,  as  fn  Kentucky,  stock  in  a  railroad 
company  is  held  to  be  real  estate,  it  is  subject  to 
the  widow's  rights  of  dower.  Copeland  v.  Cope- 
land,  7  Bush,  848;  Price  v.  Price,  6  Dana,  107;  Johns 
V.  Johns,  1  Ohio  St  86a*  McDougald  v.  Hepburn,  6 
Fla.668. 

A  widow  is  not  dowable  of  hmd  taken  by  the 
right  of  eminent  domain  for  a  railroad.  French  v« 
Lord,  00  Me.  587. 

And  if  a  deed  be  absolute  on  its  face,  but  is  in 
fact  a  mortgage,  the  widow  of  the  grantee  is  enti- 
tled to  dower  in  the  premises  so  conveyed.  Turbe- 
ville  V.  Gibson,  5  Helsk.  665. 

The  wife  of  an  hehr  who  takes  as  tenant  in  com- 
mon has  an  inchoate  dower  right  in  the  share  of 
her  husband,  because  he  is  seised  of  an  estate  of 
inheritance  (Jourdan  v.  Haran,  66  N.  Y.  Super.  Ct. 
186;  Moore  v.  New  York,  8  N.  Y.  110;  Denton  v. 
Nanny,  8  Barb.  As;  SutlifT  v.  Forgey,  1  Cow.  8^ 
FV)rgey  v.  SutUff,  5  Oow.  718);  otherwise  of  Joint 
tenancy. 

The  unaaslgned  dower  of  a  widow  is  a  more  ehose 
In  action,  and  she  cannot  by  the  execution  of  a 
mortgage  create  a  charge  upon  the  lands  to  which 
her  right  attaches.  Payne  v.  Becker,  87  N.  Y.  168; 
Pope  V.  Mead,  90  N.  Y.  201;  Bostwick  ▼- Beach,  ft 
CenZ  Bep.  888, 108  N.  Y.  414;  Alkman  ▼•  Hwarfl.  98 
NY.  186;  Lawrence  v.Miller.2N.  Y.  245;  Soott  v. 
Howard,  8  Barb.  819;  Marvin  v.  Smith,  4SN.  Y.  571; 
Mutual  L.  Ins.  Co.  V.  Shipman,.60Hun,  53& 
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forces  of  the  United  Statei  to  protect  "the 
rights  of  the  sdd  discoverer  or  discoyerers,  or 
their  sssigna,  as  aforesaid;*'  the  criminal  laws 
of  the  United  States,  and  the  laws  regulating 
the  coasdiig  trade,  are  extended  to  guano  is- 
lands; and  nothing  contained  in  the  Act  is  to 
be  construed  as  obugatory  on  the  United  States 
to  retain  possession  of  the  islands  after  the 
guano  shall  have  been  removed.  Congress 
has  not  legislated  concerning  anj  dvil  rights 
upon  the  guano  islands,  but  has  left  such 
rights  to  be  governed  bv  whatever  laws  may 
apply  to  citizens  of  the  United  States  In  coun- 
tries having  no  civilized  govunment  of  their 
own.  O 

The  whole  right  conferred  upon  the  discov- 
erer and  his  assigns  is  a  license  to  occupy  the 
island  for  the  purpose  of  removing  the  guano; 
this  ;right  cannot  last  after  the  guano  is  re- 
moved; and  by  the  express  terms  of  the  Act  it 
may  be  terminated  at  any  time  "  at  the  pleas- 
[6581  ^^'^  o'  Congress."  The  Act,  as  well  observed 
by  Mr.  Dana  in  his  notes  to  Wheaton,  "  se- 
cures to  citizens  the  usufruct  of  unoccupied 
guano  deposits,  which  they  have  discovered 
and  peacefully  occupied,  beyond  the  jurisdic- 
tion of  anyforcdgn  state,  upon  certain  terms 
as  to  the  sale  and  exportation  of  the  guano, 
and  stipulates  for  nothing  beyond  the  usufruct 
while  the  guano  remains."  Wheaton's  Inter- 
national Law  (8Ui  ed.)  note  I04  to  $  176. 

It  is  a  matter  of  grave  doubt,  to  say  the 
least,  whether  such  a  license,  if  irrevocable, 
could  be  treated  as  creating  an  estate  subject 
to  dower  at  common  law,  and  whether  the 
common  law  upon  the  subject  could  be  held 
to  be  in  force  in  the  Island  of  Navassa. 

But  it  is  unnecessary  to  decide  either  of 
those  questions,  because,  if  both  of  them 
should  be  answered  in  the  affirmative,  there 
remains  the  insurmountable  obstacle  to  the 

Ktitioner's  claim,  that  the  interest  of  her  hus- 
nd,  if  it  can  possibly  be  considered  as  an  estate 
in  land,  is  an  estate  at  the  will  of  the  United 
States,  from  whom  it  was  derived,  and  Is 
therefore  not  subiect  to  dower  at  common  law. 
Even  a  copyhold,  which  was  practically  an 
estate  of  inheritance,  yet,  because  it  was  legally 
an  estate  at  the  will  of  the  lord,  was  not  Vui- 
ble  to  dower,  except  byand  according  to  local 
custom.  2  Bl.  Com.  183;  1  Scribner  on  Dower 
(2d  ed.)  869. 

It  is  argued  that,  even  if  Duncan  was  only 
a  tenant  at  will,  yet  the  Navassa  Phosphate 
Company,,  claiming  under  Cooper,  the  original 
assign  of  Duncan,  by  mesne  assignments, 
among  which  were  a  reconveyance  of  the  is- 
land by  Cooper  to  Duncan,  and  a  second  con- 
veyance by  Duncan  to  Cooper,  is  estopped  to 
deny  that  Duncan  had  an  inheritable  estate  in 
the  island.  The  conclusive  answer  to  this  ar- 
gument is  that  the  petition  alleges  that  the 
Kavasta  Phosphate  Company  holds  the  island 
under  and  through  the  title  of  Duncan,  and 
through  no  other  title;  and  does  not  show  that 
either  of  the  two  conveyances  from  Duncan  to 
Cooper,  or  the  intermediate  reconveyance  by 
Cooper  to  Duncan,  or  any  of  the  mesne  as- 
signments under  which  the  Navassa  Phosphate 
Company  claims,  purported  to  be  of  an  estato 
£6Mj  in  fee,  or  of  any  other  or  greater  interest  than 
the  right  secured  by  the  Act  of  Coomss.  and 
recognized  by  the  prodamatioD  of  toe  Red- 


dent,  referred  to  in  the  petition,  and  set  forth 
in  JoTia  V.  United  8tate$,  187  U.  S.  806  (84: 
693].  The  question,  argued  by  counsel,  and 
upon  which  there  is  a  conflict  of  autlmity» 
whether  a  grantee,  accepting  a  deed  purport- 
ing to  convev  a  greater  estate  than  the  simntor 
actually  haa,  is  thereby  estopped  to  deny,  a» 
against  the  grantor's  widow,  that  be  had  such 
an  estate,  does  not  arise. 

The  petitioner's  claim  of  dower  is  not  aided 
by  the  Act  of  Congress  of  April  2, 1872,  dutp. 
81,  by  which  the  provisions  of  the  Act  of  1856 
are  "extended  to  the  widow,  heirs,  executors 
or  administrators  of  such  discoverer,  where 
such  discoverer  shall  have  died  before  perfect- 
ing proof  of  discovery  or  fully  complying  with 
the  provisions  of  said  Act;"  "provided,  that 
nothing  herein  contained  shall  be  held  to  im- 
pair any  rights  of  discovery,  or  any  assignment 
by  a  discoverer,  heretofore  recognized  c>y  the 
government  of  the  United  States."  17  Stat. 
48;  Rev.  Stat,  fjg  6572,  6574i 

The  petitioner  daims,  and  can  daim,  no 
rights  under  that  Act,  both  because  her  hus- 
band had  died  before  its  passage,  and  because 
the  assignment  of  his  right  to  OM>per  had  beeD 
recogniied  by  the  United  States  in  the  procb- 
mation  of  the  President,  above  mentioned. 

It  is  argued  for  the  petitioner  that  the  Act 
of  1872  is  "  in  the  nature  of  a  statutory  recog- 
nition of  the  widow's  derivative  right,  and  tSe 
widow's  only  right  at  common  law  is  dower." 

But  the  Statute  does  not  purport  to  secure 
the  right  of  the  discoverer  to  his  widow  and 
heirs  only.  It  mentions  his  "  widow,"  who 
mieht  be  entitled  to  dower  in  his  real  estate, 
and  to  a  share  of  his  personal  estate  under  the 
Statute  of  Distributions  of  his  domidl;  bis 
"heirs,"  who  as  such  would  take  real  estate 
only,  but  as  next  of  kin  might  take  personal 
property;  and  his  "executors  or  administra> 
tors,"  who  would  take  personal  proper^  onlr, 
and  no  interest  in  real  estate.  Wbetner  the 
Statute  intends  that  the  whole  right  shall  pa» 
dther  to  the  widow,  or  to  the  hdrs,  or  to  the 
executors  and  administrators,  in  the  order 
named,  or  that  it  shall  be  distributed  among 
them  under  whatever  law  may  r^ulate  the 
succession  to  his  estate,  according  to  lis  nature 
as  realty  or  personalty,  might  be  a  question  of 
some  duficulty.  But  it  is  impossible  to  find  in 
this  Act  any  manifestation  of  an  intention  of 
Congress  that  the  interest  of  the  discoverer  rgn] 
dioud  be  subiect  to  dower,  or  even  that  it  '' 
should  be  considered  as  real  estate  rather  than 
ndproperty. 
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UNITED  STATES,  AfpL, 

BALLY  X.  PAQE,  Bxeootrix  of 
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wntenoe  of  a  oonrt-martlal  of  dtsminal  of  an  olll- 
oer  of  the  army,  need  not  be  attested  by  the 
President*!  sign  manual  In  order  to  be  effectual; 
a  written  statement,  signed  by  the  Seoretary  of 
War,  Attesttng  the  Pzestdent*s  determinati<m 
oonflrmlng  a  sentence  of  dlsmlsssl,  Is  solllolent. 

SL  Where  the  record  disoloses  that  ttie  proeeedingB 
of  a  oourt-martlal  embracing  its  seatenoe  of  dls- 
mJesal  of  an  ofaoer  have  been  laid  before  the 
President  for  his  orden  In  the  case,  the  orders 
■ubsequently  Issued  thereon  aieinwimedtobe 
hia 

[No.  Id49.1 

SuImiUed  Jan.  S.  1891.  J>e<4ded  Jan.  19. 1B91. 

APPEAL  from  g  Judgment  of  the  Court  of 
Claims  in  faTOr  or  claimant  for  pty  of 
Frank  A.  Page  gg  second  lieutenant  in  the 
army.     '^ 


Statement  by  Mr.  OkiefJtutieB  Fiill«r  i 
Frank  A.  Page  filed  his  petition  in  the  Court 

of  Claims  on  the  81st  dsy  of  August,  1887, 

stating: 

"I.  That  he  is  a dtizen  of  the  United  States 
andaresidentof  the  District  of  Columbia.  IL 
That  on  the  18th  day  of  January,  A.  D.  1805, 
be  was  duly  appointed  and  commissioned  as  a 
second  lieutenant  in  the  veteran  reserve  corps 
of  the  volunteer  army  of  the  United  States, 
and  served  as  such  officer  until  the  20th  day  of 
September.  A.  D.  1866,  when  he  was  honor- 
ably mustered  out  of  such  militaiy  service  of 
t^e  United  States.    HE.  That  on  the  8d  day 
of  October,  A.  D.  1866,  he  was  duly  appointed 
and  commissioned  as  a  second  lieutenant  in  the 
Forty-fourth   Regiment  of   Infantry  of  the 
army  of  the  Um^  States,  to  rank  as  such 
from  the  88th  day  of  July.  A.  D.  1866,  and 
that  he  accepted  such  appointment  on  the  8d 
day  of  October,  1866.    IV.  That  be  served  in 
said  capacity  until  the  8d  day  of  August,  1870, 
™£S  *'®  ^««  trsnsfened  to  the  Tenth  Infantry. 
•  y .  That  be  cootin  ued  to  serve  in  said  las^named 
regiment  until  the  22d  day  of  September,  1871, 
When,  by  order  of  the  President,  he  was,  upon 
k    S^^'Boaci'datioD  of  the  retiring  board  of 
the  V.  8.  army,  retired  from  active  service, 
ana  was  placed  upon  the  retired  list  of  the 
army  gg  au^h  second  lieutenant.     VL  That 
♦J^'Sit"^^  Uist-menUoned  date  to  the  date  of 
tte  fllhig  of  this  petition  be  hss  ever  since  le- 
Sr2?M  .*  ««»nd  lieutenant  upon  the  said  re- 
wa  ust.  subject  to  all  tbe  regulations  and  or- 
S^«?i^^i^^°«  officers  upon  the  retired  list; 

SmJS?^  ^^^^  ^«  has  l)een  refused  all  pay  and 
^^2^**^  ^  ^***^^  ^  *•  lawfully  OTtitied, 
2v  ^?^K  M  alleged,  of  a  certain  order  issued 
^J^Sj^Jutant-general  of  the  army,  dated 


Ii22^*  >y  paragraph  m.  of'said  order,  it  is 


offleMT^^^^**  your  petitioner  ceases  to  bean 
b7  »2iS2L^«  ^°^7  ^^^  ^®  ^ato  ot  8aid  order, 
S-"5!2?  thereof  the  proper  officers  of  the 
naV  t^  4^**'»«**  ^  ***•  "™y  ^^v©  refused  to 
to  wSil??'  petitioner  tiie  pay  and  emoluments 

wJtiiSL^^^*^^'^^"'^^^-  Vn.  Your 
^^^  •^^^  ^*  ^S  '^  order,  so  far  as 
Mml^^^ J*''^^  ^  dismigi  him  from  the 
««jy  of  tbe  Ibited  States,  or  to  deprive  him 

U7  U.  a. 


of  his  ssid  office,  is  null  and  void,  and  that 
he  is  entitied  to  receive  his  lawful  pay,  and  to 
have  and  retain  the  said  office,  notwithstand- 
ing the  said  order;  that  the  court-martial  pro- 
ceedings upon  which  the  said  order  was  predi- 
cated were  never  submitted  to  or  approved  by 
the  Priesident  of  the  United  States,  and  with- 
out such  approval  no  power  existed  in  the 
adjutant-general  or  the  Secretsoy  of  War  to 
deprive  mm  of  his  commission  or  his  lawful 
pay  as  such  second  lieutenant. 

''And  your  petitioner  claims  the  sum  of 
seventeen  thousand  eight  hundred  and  thirty- 
five  dollars  and  sixty  cents  ($17,886.60)  as  snd 
for  his  pay  as  such  second  lieutenant  for  the 
period  m>m  the  28th  day  of  May,  1874.  to  the 
80th  day  of  June,  1887.* 

Petitioner  subsequentiy  departed  this  life 
testate,  and  the  suit  was  revived  in  favor  of 
Sally  B.  Page,  as  executrix,  and,  by  leave  of 
court,  she  amended  the  petition  "so  as  to  claim 
pay  for  said  deceased  as  second  lieutenant  for 
the  period  from  the  28th  day  of  May,  1874,  to 
the  12th  di^  of  October,  1889,  behig  the  sum 
of  ta0,816.ft." 

The  findings  of  fact  and  conclusion  of  law 
of  the  Court  of  Claims  were  as  follows: 

** Findings  qf  Faek 

'1  On  Jsnuary  18, 1866,  the  cUdmant  was 
mustered  in  as  a  second  lieutenant  in  the  veto-       r  atki 
ran  reserve  corps  of  volunteers,  and  served  ss       L^  ••*i 
such  till  September  20, 1866,  when  he  was  hon- 
orably mustered  out 

"October  8, 1866,  he  was  appointed  second 
lieutenant  in  the  Forty-fourth  Kegiment  of  In- 
fanUy,  U.  S.  army,  and  acceptea  the  appoint- 
ment the  same  dav. 

"August  8, 1870,  he  was  transferred  to  the 
Tenth  Kegiment  of  Infantry. 

"September  29, 1871,  by  order  of  the  Presi- 
dent, be  was  retiixKl  from  active  service  and 
placed  on  the  retired  list  of  the  army,  on  ac- 
count of  wounds  received  in  battie,  i.  «.,  the 
loss  of  his  right  arm. 

"II.  April  29, 1874,  a  court-martial  was  con- 
vened at  New  York  City,  by  virtue  of  Spedal 
Orders  No.  78,  dated  April  7, 1874,  Headquar- 
ters Military  Division  of  the  Atiantic,  for  the 
trial  of  Second  Lieutenant  Frank  A.  Page 
(retired).  Before  this  court-martial  Lieut.  Page 
was  arraigned  and  tried  on  the  following 
cbMges  snd  specifications." 

[Here  follow  three  charges,  there  being  one 
specification  under  charge  JL,  one  specification 
under  diarge  IL  and  three  specifications  under 
charge  HI.  To  these  charges  and  specifica- 
tions the  accused  pleaded  not  guilty.  The 
court  found  him  guilty  of  the  spepfication 
under  charge  L,  excepting  as  to  certain  words, 
for  which  tt  substituted  others,  but  not  guilty 
of  the  charge;  guilty  of  charge  H.  and  the  spo 
dfication;  guilty  of  charge  IlL  and  of  the  sec- 
ond and  third  specifications  thereunder,  and 
guilty  of  the  first  specification,  excepting  as  to 
certain  words,  and  as  to  those  not  guilty. 
The  sentence  was,  "to  be  dismissed  the  service 
of  the  United  States."  The  charges,  specifi- 
cstions,  findings  and  sentence  are  set  forth 
at  length  in  finding  II.  of  the  Court  of  Claims.]       [•79I 

"111.  The  proceedings,  findings  and  sentence 
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were  transmitted  to  the  Secretary  of  War,  who 
'wrote  upon  the  record  the  foUowiD£  order,  viz. : 

•'War  Department, 
"Washington  City,  May  37,  1874. 

*'In  conformitywith  the  65th  of  the  Rules 
«nd  Articles  of  War,  the  proceedings  of  the 
general  court-martial  to  the  loregoingease  have 
been  forwarded  to  the  Secretary  of  War,  and 
by  him  submitted  to  the  President. 

"The  proceedings  and  the  findings  upon  the 
eecond  charge  and  specification,  and  upon  the 
third  charge  under  its  second  and  third  spedfi- 
•cations,  are  approved. 

'*With  regard  to  the  other  findings,  the  re- 
marks noted  by  Major-General  Hancock,  who 
•convened  the  court,  are  concurred  in  as  fol- 
lows: 

*'  The  finding  to  the  first  specification  is  not 
approved.  The  sale  of  Lieutenant  Page's  pay 
accounts  and  riebt  of  pay  to  the  Piedmont  and 
Arlington  Life  Insurance  Company  is  not  sus- 
taineo  by  the  evidence.  The  transaction  waa 
•unquestionably  a  pledee  as  colUteral  security. 
But  the  court  havmg  found  that  it  was  a  sale, 
it  is  difficult  to  account  for  the  rest  of  the  find- 
in;?  to  this  specification,  which  describes  the 
«ubseauent  presentation  of  a  claim  against  the 
Vniiea  States  for  the  same  pav  as  false  and 
fraudulent,  although  it  acquits  Lieutenant 
Page  of  knowing  that  it  was  such. 

"  'In  order  to  constitute  fraud  there  must  be 
«  knowledge  that  the  property  belongs  to  an- 
other and  a  design  to  deprive  him  of  it.  If 
these  are  wanting  it  is  not  fraud.  So  the  word 
'''false/'  used  in  this  connection,  implies  an  in- 
tent to  cheat  or  defraud.  Moreover,  if  the 
transaction  with  the  Piedmont  and  Arlington 
Life  Insurance  Company  was  a  sale,  as  the 
•court  found  it  to  be,  how  could  the  accused, 
knowing  that  he  had  made  such  a  sale,  present 
«  claim  for  the  same  pav  without  knowing  that 
it  waa  false  and  fraudulent?  By  ita  finding  to 
the  specification  the  court  convicts  the  accused 
of  presenting  a  claim  against  the  United  States 
for  his  pay  which  waa  false  and  fraudulent, 
and  vet  acquits  him  of  the  charge  of  "present- 
ing for  payment  a  false  and  fraudulent  claim 
against  the  United  States."  The  finding  to  the 
first  charge  is  therefore  likewise  disapproved. 

**  'Again,  having  by  ita  finding  to  the  speci- 
fication of  the  1st  charge  characterized  the 
presenting  of  a  claim  for  pay  as  false  and 
fraudulent,  the  court,  by  ita  findhig  to  the  1st 
specification  of  the  Sd  charge,  say  that  he  did 
not  do  it  "fraudulentlv  and  dishonorably,"  nor 
^'knowing  that  he  haa  no  riirht  or  property  in 
said  claim  or  payment,"  nnd  this,  notwithstand- 
ing that  he  is  by  the  same  finding  found  guilty 
of  'defrauding  the  United  States.' 

"  'The  finding  to  this  specification,  however, 
oonvicts  the  ac<ni8ed  of  the  facts  upon  which 
it>  based.' 

"The  sentence  is  approved. 

"Second  Lieut.  Frank  A.  Page  (retired)  ao- 
oordingly  ceasea  to  be  an  oflScer  of  the  army 
from  the  date  of  this  order. 

"Wm.  W.  Belknap, 

"Secretary  of  War." 

''The  itld  Secretary  also  issued,  Mav  27, 
1874,  Qeneral  Court-Martial  Order  No.  42,  an- 
nomiciDg  the  sentence  of  the  court-martial,  and 
that  'Second  Lieut  Frank  A.  Page  (retired) 

MO 


ceases  to  be  an  oflSoer  of  the  army  from  the 
date  of  this  order.'  From  the  date  of  this  or- 
der the  claimant's  name  haa  not  been  boroe  oa 
the  Armv  Register,  and  he  has  received  no  pay 
aa  an  oflScer  of  the  army  since  that  tinn^ 


«»i 


(hndiuion  of  Law. 

"Upon  the  foregoing  facta,  the  court  deter 
mines  that  the  claimant  ia  entitled  to  recover 
the  sum  of  $11,572.75. 

"That  amount  being  the  sum  due  the  deced- 
ent within  the  Statute  of  limitation  of  six 
years  before  the  commencement  of  Uie  suit" 

Judgment  was  rendered  in  (favor  of  the 
claimant  accordingly,  and  the  case  brought  to 
this  court  by  app^  ^ 

Mr.  Wm.  H.  Taft,  BotieOarOen,,  for  ap- 
pellant 

Me»9rt.  Jos.  E.  MeDonald  and  John  O. 
Twkj  for  appellee. 

Mr,  Ohirf  Ju9Ue$  Fuller  delivered  the  opin-    [0fq 
ion  of  the  court: 

It  ia  contended  that  the  sentence  of  dismissal 
was  a  nullity  because  it  does  not  suflSciently 
appear  from  the  record  of  the  oourt-martia] 
proceedings  and  the  indorsementa  thereon  that 
the  findings  and  sentence  were  approved  by  the 
President 

The  65th  Article  of  War  (2  Stat  807»  chap. 
29),  which  was  In  force  al  the  time  of  these 
proceedings,  provided: 

**Any  general  oflScer  commanding  an  army, 
or  colonel  commanding  a  separate  department 
may  appoint  general  oourts-martial,  whenever 
necessary.  But  no  aentenoe  of  a  court-martial 
shall  be  carried  into  execution  until  after  the 
wholeproceedings  shall  have  been  laid  before 
the  oflacer  ordering  the  same,  or  the  ofilcer 
commanding  the  troops  for  the  time  being; 
neither  shall  any  sentence  of  a  general  court- 
martial,  in  time  of  peace,  extending^  to  the  loei 
of  life,  or  the  dismission  of  a  commissioned  of- 
ficer, or  which  ahall,  either  in  time  of  peace  or 
war,  respect  a  general  officer,  be  earned  into 
execution  until  after  the  whole  proceedings 
shall  have  been  transmitted  to  the  Secretary  of 
War,  to  be  laid  before  the  President  of  the 
United  States,  for  his  confirmation  or  disap- 
proval, and  orders,  in  the  case.  All  other  sen- 
tences may  be  confirmed  by  the  officer  ordering 
the  court  to  assemble,  or  the  commanding  otf 
oer  for  the  time  being,  aa  the  case  mi^  be.** 


Undoubtedly  the  action  reouiredof  the 
ident  under  this  article  ia  Judidal  action.  He 
decides  personally,  and  the  Judgment  ia  his 
own  personal  Judgment,  and  not  an  official  act 
presumptively  his.  But  that  Judgment  need 
not  be  attested  by  his  sign  manual  in  order  to 
be  effectual.  This  was  so  held  by  Attorney- 
General  Wirt  (2  Ops.  AttvQen.  07),  Attomey- 
Qeneral  Cushins  (7  Opa.  Atty-Ckn.  478)  and  At- 
tomey-Gteneral  Devens  (15  Opa.  Atty-Qen.290); 
and  In  the  opinion  of  the  latter,  nomeroua  in- 
stances of  the  atteatation  of  the  President't 
determination  by  the  Secretary  of  War  are 
given.  I6Ttl 

It  is  argued  that  'the  President  waa  required 
by  paragraph  896  of  the  Army  Regulatkms  of 
1868,  then  in  force,  to  aflSx  hia  signature  to  the 
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«diteiiMDt  of  hlf  dedfioo.  That  paragraph 
proTided:  'The  Jodm  adTOcata  ahaU  trana- 
mit  the  proceedioaa,  wtthoot  delay,  to  the  offl- 
oer  haviBg  authority  to  conflrm  the  aeDteoce, 
who  shall  state,  at  the  end  of  the  proceediogs 
Id  each  caae,  hit  decisioo  and  ofden  thereoD.** 
Bat  the  next  paragraph,  807,  read:  "Theoriff- 
inal  proeeediDga  of  all  general  eoorts-martiai, 
after  the  dednon  on  them  of  the  reTiewing  au- 
Ihodty,  and  all  proceedinn  that  require  the  de- 
cftaloo  of  the  President  unaer  the  66th  and  89th 
Articles  of  War,  and  copies  of  all  orders  con- 
flnning  or  disapproTing,  or  remittiDg,  the  sen- 
tences of  ooorta-martiaJ,  and  all  official  com- 
manications  for  the  iudge  advocate  of  the 
army,  will  be  addressed  to  'The  Adjutant-Geo- 
«ral  of  the  Army,  War  Department,'  marked 
on  the  oorer.  'Judge  Advo'     ^'  *• 

This  jproTision.  as  is  poioied  out  by  Attorney- 
OeDeran)eTena(150ps.  Atty-Gen.  902),  "shows 
that  paragragh  896  was  intended  to  embrace 
proceedings  other  than  those  fequiring  the  de- 
cidoD  of  the  President,  namely,  proceedings 
which  may  be  confirmed  by  tne  officer  who 
oriered  the  court  to  asaemole,  or  the  com* 
manding  officer  for  the  time  being,  as  the  case 
may  be.  And  the  Attomey-Oeneral  concludes 
that:  **  Id  the  case  of  the  confirmation  of  a 
sentence  of  dismissal  by  a  court-martial,  no 
formal!  tr  appears  to  be  prescribed  by  law  for  at- 
testing the  determination  of  the  President;  and 
as,  in  cases  of  that  sort,  the  attestation  of  such 
determiostion  by  a  written  statement,  signed  by 
the  Secretary  of  War,  is  in  accordance  with 
long  usase,  that  mode  of  attesting  the  Presi- 
dent's acoon,  confirming  a  sentence  of  dismis- 
sal, is  to  be  considered  as  sufficient"  We  are 
sati<tfled  that  this  view  is  correct 

Since,  therefore,  it  appeared  by  the  order  of 
the  Secretary  of  War,  written  upon  the  record 
of  the  court-martial  in  controversy,  that  the 
proceedings  had  "  been  forwarded  to  the  Sec- 
retary of  War  and  by  him  submitted  to  tbt 
PresuJent,"  ana  that  the  proceedings  aod  find- 
ings upon  certain  charges  and  specifications 
were  appro? ed,  and  that  the  sentence  was  ap- 

SroTed,  the  only  possible  conclusion  to  be 
rawn  from  such  statement  is  that  the  approTid 
was  by  the  President,  in  whom  alone  was  re- 
tMDPed  the  authority  to  act  The  Secretary  of 
War  declared  that  he  had  submitted  the  pro- 
ceedings in  conformi^  with  the  66th  of  the 
Roles  and  Articles  of  War;  and  the  66th  article 
required  the  whole  nroceedings  to  be  laid  before 
the  President  for  bis  confirmation  or  disap- 
proval, and  orders,  in  the  case.  By  what 
process  of  reasoning  can  the  conclusion  be 
lostifled  that,  although  these  proceedings  were 
laid  before  the  Presloent  for  his  confirmation 
or  disapproTal,  TeC  the  findings  and  seoteoce 
were  approTed  pr  someone  else,  who  had  no 
aothoritv  to  act  in  the  premises?  On  the  con- 
traiT,  where  the  recora  discloses  that  the  pro- 
ceeoinga  hare  been  laid  before  the  Preslaent 
for  his  orders  in  the  case,  the  onlen  sobae- 
qoently  issued  thereon  are  presumed  to  be  his, 
and  not  those  of  the  Secretary  by  whom  they 
are  authenticated;  and  this  must  be  the  result 
here,  where  the  approval  follows  the  snbmis- 
aioD  in  the  asme  oraer. 
In  RmnHs  y.  United  SUOa,  122  U.  8.  648 

e 0:11671  the  record  failed  to  show  the  vital 
ct  of  tne  aohmission  of  the  proceedings  to  the 
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President  The  findings  of  the  Court  of 
Claima  in  that  case  upon  this  point  were  that 
the  proceedings,  flndings  and  sentence  of  the 
court-mariial  were  transmitted  to  the  Secretary 
of  War,  who  wrote  upon  the  report  that  such 
proceedings,  flodings  and  sentence  were  ap- 
proved. But  it  wss  not  found,  nor  did  the 
Secretary's  indorsement  show,  tbst  the  whole 
proceed mgs  bad  been  submittcMl  to  the  Presi- 
dent The  Secretary  did,  indeed,  conclude  his 
order  with  the  ststement  that,  in  view  of  the 
unanimous  recommendation  by  the  members 
of  the  court  and  the  previous  good  character  of 
the  accused,  and  in  consideration  of  evidence 
by  affidavit  tas  to  his  physical  condition,  pre- 
sented to  the  War  Department  smce  the  trial, 
and  credible  representations  as  to  his  inability 
to  pay  the  fine  imposed,  the  President  was 
pleased  to  remit  all  of  the  sen  fence,  except  so 
much  thereof  aa  directed  cssbieriof?;  but  this 
court  held  that  the  order  was  capable  of  divis- 
ion into  two  separate  psrta,  one  relsting  to  the 
approval  of  the  proceedings  and  sentence,  and 
the  other  to  the  executive  clemency  which  was 
invoked  and  exercised;  and  thst  it  was  only  in 
relation  to  the  latter  that  the  President  seemed 
to  have  exercised  a  peraonal  power  under  the 
Constitution,  the  power,  namely,  of  granting 
pardons,  while  the  former  indicated  on  its  fsoe 
departmental  action  only.  And  this  conclu- 
sion was  fortified,  in  the  jud^entof  the  court, 
by  the  order  of  President  Uayes  stating  thai 
the  record  of  official  action  showed  tbst  toe  sp- 
proval  of  the  proceedings  of  the  court  was  by 
the  Secretary;  that  Runkle  had  presented  a 
petition  to  President  Grant  on  the  day  the  order 
cashiering  him  was  issued,  averring  that  the 
proceedings  had  not  been  approved  by  the 
President;  that  this  petition  was  referred  to  the 
Judge  advocato general  for  review  and  report 
and  that  this  report  was  made;  and  by  which 
order  President  Hayes,  takioe  up  the  matter  as 
unfinished  business,  and  acting  as  though  the 
proceedlnga  had  never  been  approved,  disap- 
proved of  the  same.  "Under  such  circum* 
stancea,"  said  Mr.  CkUf  Justice  Waite  for  the 
court  "we  cannot  say  it  positively  and  distinct- 
Ij  appears  that  the  proceedings  of  the  court- 
martial  have  ever  m  fact  been  approved  or 
confirmed  in  whole  or  In  part  by  the  Pkresident 
of  the  United  SUtes,  as  the  Articles  of  War 
required,  before  the  sentence  could  be  carried 
into  execution."  And  he  closed  the  opinion  in 
these  words: 


**Biich  being  our  view  of  the  case  it  is  un- 
neoeasary  to  consider  any  of  the  other  qoea- 
tions  which  were  referred  to  the  Court  of 
Claims.  Neither  do  we  decide  what  the  pr»> 
dse  form  of  an  order  of  the  President  approv- 
ing the  proceedings  and  sentence  of  a  couri- 
martial  should  be,  nor  that  his  own  signaturs 
must  be  afilxed  thereto.  But  we  are  clearly  of 
opinion  that  it  will  not  be  sufflcent  unless  it  is 
authenticated  in  a  way  to  show  otherwise  than 
umentatively  that  it  ia  the  result  of  the 
gment  of  the  President  himself,  and  thst  it 
not  a  mere  departmental  order  which  might 
or  might  not  have  attracted  bia  personal  atteo* 
tioit  The  fact  that  the  order  was  his  own 
sbonld  not  be  left  to  inference  ooly." 

Inasmuch  as  it  did  sol  afflrmativelT  appear 
that  the  whole  proceedings  had  been  laid  before 
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the  Preddent,  and  H  was  argued  that  this  must 
bave  been  so  because  of  tbe  exerdse  of  execa- 
tlTe  clemency,  thoagh  tbe  latter  was  declared 
to  bare  been  influenced  by  matters  subsequent 
to  tbe  trial,  it  was  tbougnt  tbat  tbe  order  of 
f  •8S]  approval  could  not  be  presumed  to  baye  been 
made  by  tbe  President  upon  the  strength  of  an 
inference  drawn  from  tbe  remission  of  a  part 
of  tbe  sentence.  The  inference  that  tbe  Presi- 
dent had  personally  acted  could,  indeed,  be 
^  properly  drawn  from  the  subetantiye  fact  of 
the  submission  of  the  proceeding  to  him,  if 
that  bad  appeared,  but  presumptioii  could  not 
supply  that  fact,  and  then  a  presumption  upon 
that  presumption  be  availed  of  to  make  out  that 
the  approyai  was  tbe  President's  personal  act. 
This,  as  the  chief  Justice  remarked,  would 
leave  the  fact  Uiat  the  order  was  his  own  to  in- 
ference only. 

The  judgment  qf  the  Court  cf  Olaim$  i$  re- 
versed and  the  eauee  remanded^  with  direetiont 
todiemim  the  petition. 


GEORGE  H.  COPB»  AppL, 

JANET  COPE  BT  AL. 

<8ee  8.  a  Beporter*s  ed.  esS-SSa^ 

BtatuUqf  Utah,  that  iOegiHrnate  children  ehall 
inherit,  taHd—eiteeeeeion  of  eetatee-^power  qf 
Territories — Anti-Polygamy  Aet-^repeal-^ 
Bdmunde-Tueker  Law, 

L  The  Territorial  Statute  of  Utah  of  ISm,  which 
provides  tbat  lUcsritimate  obildren  and  their 
motheri  inherit  in  like  maaoer  as  legitimate  from 
the  father,  was  valid ;  so  that  ao  illegitimate  ohild, 
whoee  father  died  in  1S64  in  Utah,  inherits  from 
the  father. 

1.  The  di8trlbati<m  of  and  the  right  of  suooesslon 
to  the  estates  of  deceased  persons  are  matten  ez* 
oiufltTely  of  state  cognismce,  and  are  such  as 
were  within  the  competence  of  the  Territorial 
Lesrlslatare  to  deal  with  as  ft  saw  fit,  in  the  ab- 
sence of  ao  inhibition  by  Oongress. 

a.  Buoh  Statute  was  not  abrogated  nor  annulled 
by  th»  Anti-Polygamy  Act  of  Oongre«  of  July 
l,180S(128tat.atL.fiQD. 

L  No  statute  will  be  construed  as  repealing  a  prior 
one,  unless  so  clearly  repugnant  thereto  as  to  ad- 
mit of  no  other  reasonable  constmotlon. 

%,  The  Bdmonds-Tuoker  Law  of  March  8, 0887  CM 
Stat  at  L.  686),  is  the  first  disapproval  by  Oon- 
gress of  the  legislation  of  Utah  recognlaing  the 
inheritable  capacity  of  the  Issue  of  polygamous 
marriages,  and  that  Act  excepts  aU  chOdreo  de- 
dared  Intimate  by  the  7th  section  of  the  Act  of 
1888,  and  all  Illegitimate  children  bom  wttUn 
twelve  months  after  the  passage  of  the  Aot^ 

[No.  iBtT 
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APPEAL  from  a  decree  of  the  8ui>reme 
Court  of  the  Territory  of  Utah,  affirming 

Voim.'—Am  to  power  of  Cononm  oeer  TerrHoriee* 
wet  MoU  to  Brunswick  Hist  Nat  Bank  v.  Tankton 
Ooonty,  «c  UMA. 

•Astolneapaettycsf  iBifKMmatseMldrMi  Co  Inhsrtt; 
uH^en  f /lf|f  fflTtf  tffTfitt  trr  DoijmwCi  undsr  the  rfiioi  tp 
tfofi  ef  Bfcfldrsii,  sse  moU  to  Brewer  v.  Bkragher, 
10: 
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a  decree  of  the  District  Court  of  the  Third 
Judicial  District  of  Utah,  afflrminff  the  decree 
of  the  Probate  Court  of  Salt  Ltte  County, 
that  George  H.  Cope  is  not  an  heir  of  Thomas 
Cope,  deceased,  and  not  entitled  to  any  ahars 
of  Thomas  Cope's  estate.    Beeereed. 

Statement  by  Mr.  Juetiee  Browns 
This  was  an  appeal  from  a  decree  of  distri- 
bution, originally  pronounced  by  tbe  Probate 
Court  of  Salt  Lake  County,  affirmed  by  tbe 
District  Court  of  the  Third  Judicial  District 
of  Utah,  and  again  by  an  equal  division  of 
tbe  Supreme  Court  of  the  Tenitory. 

Tbe  sole  question  presented  for  considera- 
tion was,  whether  Qeorge  H.  Cope,  the  iUegiti- 
mate  child  of  Thomas  Cope,  was,  under  the 
facts  of  tbe  case,  tbe  heir  of  Thomas  Cope, 
deceased.  The  finding  of  facts,  so  far  as  tbe 
same  are  material,  was  as  follows: 

1.  Tbat  Thomas  Cope,  deceased,  died  at  Salt 
Lake  Countv,  Utah  Territory,  intestate,  od  the 
—  day  of  August,  1864,  leaving  certain  real 
estate  therein,  tbe  descriptioo. of  which  is  im- 

2.  That  said  Thomas  Cope  left  at  the  time  of 
his  death  surviving  him,  Janet  Cope,  his  law- 
ful wif&  Thomas  H.  Cope,  his  only  Intimate 
son,  ana  Qeorge  H.  Cope,  his  illegitimate  sod 
by  Margaret  Cope,  his  polygamous  or  phm) 
^fe,  and  that  the  marriiM^e  of  the  said  deceased 
with  Margaret  Cope  was  contracted  while  the 
said  Janet  Cope  was  the  Uving  and  undivoroed 
wife  of  said  deceased. 

And  as  conclusions  of  law  the  court  found: 

1.  That  the  sole  heirs-at-law  of  said  Thomas 
Cope,  deceased,  are  Janet  Cope  and  Thomas 
H.  Cope,  who  are  alone  entitled  to  share  in  the 
distribution  of  the  estate  of  said  Thomas  Cope, 
and  tbat  ail  the  real  estate  above  mentkmed 
descended  to  and  vested  in  said  Janet  Cope 
and  Thomas  H.  Cope,  subject  to  the  adminis- 
tration upon  such  estate. 

2.  That  the  said  Qeorge  H.  Cope  is  not  an 
heir  of  said  Thomas  Cope,  deceased,  and  not 
entitled  to  any  share  of  said  Thomas  Cope's 
estate. 

Mr.  J.  O.  Sutherlajid  for  appellant 
Mr.  B.  v.  Baskin  for  respondenta. 

Mr.  Juetiee  Brown  delivered  tbe  opinion  of 
the  court: 

The  appellant,  Qeorge  H.  Cope,  who  is  ad- 
mitted to  be  the  illeg^mate  duld  of  Thomas  [i8l| 
Cope,  by  Margaret  CopsL  his  polygamous 
wife,  claims  the  right  to  inherit  a  share  of  bis 
father's  estate  under  a  Territorial  SUtote  of 
UUb,  enacted  in  1862,  which  provides  aa  fol- 
lows: "  Section  25.  Dl^timate  diildren  and 
their  moUiers  inherit  in  like  manner  "  [as  Icfiti' 
mate]  "from  the  AiUier,  whether  acknowle(^ped 
by  bun  or  not,  provided  it  shall  be  made  to 
appear  to  tbe  satisfaction  of  tbe  oonrt  that  he 
was  the  father  of  auch  ill^gitimata  diikl  or 
children." 

While  thia  Statute  lean  Innovation  upon  tbe 
common  law,  and  in  some  partJcnlaia  a  novaHy 
In  legislation,  we  perodve  no  ol^JectloQ  to  its 
TaUdfty.  By  sectkm  6  of  the  Aot  of  Septem- 
ber 9,  1860  (•  Stat,  at  L.  46Q,  eitahHahing  a 
tcCTitortel  government  for  Utah.  It  Is  provided: 
"That  tbe  leglaUtlTe  power  of  odd  Territory 
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flball  extend  to  all  rigbtful  sabjects  of  legidA- 
opo,  oonsistent  wltb  the  Oonfititution  of  the 
United  States  and  tbe  provisions  of  this  Act; 
DQt  no  law  shall  be  paased  interfering  with  the 
primaiT  disposal  of  the  soil;  no  tax  shall  be 
imposed  upon  the  property   of  the  United 
^^^;  iK>r  shall  the  lands  or  other  property  of 
nonresidenti  be  taxed  higher  than  the  luids  or 
othc    proper^  of  lesidenta.    All   tbe  laws 
P*^  b¥  the  L^gialative  Assembly  and  gover- 
Sf'L'?^  ^  "^^"nitted  to  the  Congress  of  the 
United  States,  and,  if  disappioyed,  shall  be 
nau  and  of  no  effect"    With  the  exceptions 
n<>5«d  hi  this  section,  the  power  of  tbe  Terri- 
torial LepishitQve  was  apparently  as  plenary  as 
^^°^\Sl  ^^  I^;islatiire  of  a  State.    Moffnard 
▼.  ma,  135  U:  B.  204  pi:  656].    The  distri- 
button  of  and  the  right  of  sncceasion  to  the 
^tates  of  deceased  persons  are  matters  exdn- 
ttydy  of  state  cognizance,  and  are  sach  as  were 
within  the  competence  oi  the  Territorial  Legia- 
Jature  to  deal  with  as  it  saw  fit,  to  tbe  absence 
of  an  inhibition  by  Oongress.    Indeed,  legis- 
lation of  similar  descrlpSon  is  by  no  means 
unprecedented.    By  the  laws  of  many  States 
natural  children  axe  permitted  to  inherit  firom 
tbe  mother,  and  also  from  tiie  father  in  case  of 
the  after  marriage  of  their  parents,  or  where 
*5®'®."*i  "®  lawful  children,  or  where  an 
adoptioii  18  made  in  due  form,  or  where  recog- 
nition is  made  by  -wffl.    And  If  the  question 
of   parentage  be  aatisf actorfly  settled,  there 
would  seem  to  be  power  in  the  Legislature  to 
endow  even  the  chudien  of  an  adulterous  in- 
tercourse with   Inberitable  blood  from  the 
father. 

Legblation  admitting  illegitimate  children  to 
tbe  right  of  succession  is  undoubtedly  in  dero- 
gation ot  the  cotkunon  law,  and  should  be 
strictly  construed,  ^nd  hence  it  has  generally 
been  held  that  la^vs  permitting  such  children, 
whose  parents  have  since  married,  to  inherit, 
do  not  apply  to  the  fruits  of  an  adulterous  in- 
tercourse.   SamB  V.  Sams,  85  Ky.  896. 

But,  while  it  la  tbe  duty  of  the  courts  to  put 

a  construction  Uf>on   statutes,  which  shall,  so 

far  as  possible,  be  oonsonant  with  good  morals. 

we  know  of  no  le^ral  principle  which  would 

authorise  us  to  proTiounce  a  statute  of  this  kind, 

wbi<^  is  plain  anfi.  unambiguous  upon  its  face, 

void,  by  reason  o^  its  failure  to  conform  to  our 

own  standard  ot  aocslal  and  moral  obligations. 

Lefcislalures  are  as  competent  as  courts  to  deal 

with  these  subjects,  and,  in  fixing  a  standard 

of  tbeir  own,  are   beyond  our  control.     Thus 

in  Brewer  Y.  Blauaher,  89  U.  S.  14  Pet.  178, 

IW  riO:  408.  417],  it  was  said  by  Mr.  Ohitf 

Ju&Uee  Taney,  speaking  for  this  court,  that  the 

expediency  and  moral  tendency  of  a  similar 

law  was  a  question  for  the  Legislature  and  not 

for  this  court;  and  it  was  held  in  that  case  that 

a  Statute  of  Maxyland,  endowing  illegitimate 

cbildxen  with  inheritable  blood,  applied  to  such 

as  were  the  offspring  of  an  incestuous  oonnec- 

tion. 

It  Is  true  that  the  peculiar  state  of  society 
existing  at  the  time  tnis  Act  was  passed,  and 
still  existine  in  the  Territory  of  Utah,  renders 
a  law  of  Una  kind  much  wider  in  operation 
than  in  other  States  and  Territories;  but  it  may 
be  Raid  in  defense  of  this  Act  that  the  children 
embraced  by  it  are  not  responsible  for  this  state 
of  things,  and  that  it  is  unjust  to  visit  upon 
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them  the  consequences  of  their  paren  ts'  sins.  To 
recognize  the  validity  of  the  Act  is  in  the  nat- 
ure of  a  punishment  upon  the  father,  whose 
estate  is  thus  diverted  from  its  natural  diannel, 
rather  than  upon  the  child ;  while  to  bold  it  to 
be  invalid  is  to  treat  the  child  as  in  some  sense 
an  outlaw  and  a  furtieepi  eHminis. 

It  is  contended  by  respondents,  however,  that 
even  conceding  the  validity  of  this  'Statute,  it 
was  abrogated  and  annulled  by  the  Anti-Po- 
lygamy Act  of  Congress  of  July  1,  1862  (19 
Stat  at  L.  601),  the  second  section  of  which 
annuls  by  title  the  ordinance  for  tbe  incorpo- 
ration ox  the  Mormon  Church,  and  then  adds: 
"And  all  other  Acts  and  parts  of  Acts  hereto- 
fore passed  by  the  said  Legislative  Assembly 
of  the  Territory  of  Utah,  which  establish,  sup- 
port, maintain,  shield  or  countenance  polyga- 
mjj  be,  and  the  same  hereby  are,  disapproved 
and  annulled:  IVonded,  That  this  Act  shall  be 
so  limited  and  construed  as  not  to  affect  or  in- 
terfere with  the  right  of  property  legally  ao- 
quired  under  the  ordinance  neretofore  men- 
tioned, nor  with  tbe  right  Ho  worship  Gk>d  ao- 
cording  to  the  dictates  of  conscience,'  but  only 
to  annul  all  Acts  and  laws  which  establish, 
maintain,  protect  or  countenance  the  practice 
of  polygamy,"  etc.  As  this  Act  was  passed  be- 
fore the  death  of  Thomas  Cope,  and  of  course 
before  descent  cast  upon  his  children,  it  applies 
to  this  case  if  the  argument  of  respondents  be 
sound.  The  question  is  then  presented.  Does 
the  Territorial  Act  of  1862  establish,  support, 
maintain,  shield  or  countenance  polygamy?  It 
clearly  does  not  establish,  support  or  maintain 
it.  iJoes  it  shield  or  countenance  it?  It  does 
not  declare  the  children  of  polygamous  mar^ 
riages  to  be  legitimate;  in  fact,  it  treats  them  as 
illegitimate,  or  rather,  it  does  not,  except  by  in- 
direction or  inference,  mention  them  at  all; 
but  it  puts  all  Illegitimate  children,  whether 
the  fruite  of  polygamous  or  of  ordinary  adul- 
terous or  illicit  intercourse,  upon  an  equality 
.and  vests  them  with  inheritable  blood. 

Nothing  is  better  settled  than  that  repeals, 
and  the  same  may  be  said  of  annulments,  by 
implication,  are  not  favored  by  the  courts,  and 
that  no  statute  will  be  construed  as  repealing  a 
prior  one,  unless  so  clearly  repugnant  thereto 
as  to  admit  of  no  other  reasonable  construction. 
MeOool  V.  Smith,  66  U.  8.  1  Black.  469  [17: 
218];  Botoen  v.  Lease,  6  Hill,  221;  Ej;  parte 
Yerger,  76  U.  S.  8  WaU.  86, 105  [19:  882.  839]; 
Furtrutn  v.  Nidtai,  76  U.  S.  8  Wall.  44  [19: 
8701:  United  States  T.  Sixty-seven  Packages,  68 
U.  S.  17  How.  85  [16:  64];  BedBoekv.  Henry, 
106  U.  8.  696  [27:  261]. 

In  order  to  subject  the  Territorial  Act  of 
1862  to  tbe  annulling  clause  of  tbe  Act  of  Con- 
gress,  its  tendency  to  shield  or  countenance  po> 
&gamy  should  be  direct  and  unmistakable. 
No  law  will  be  declared  void  because  it  may 
indirectly,  or  by  a  possible,  and  not  a  neces- 
sary, construction,  be  repugnant  to  an  annul- 
ling Act  Its  din*ct  and  proximate  results  are 
alone  to  be  considered.  While,  as  before  ob- 
served, the  Act  may  have  been  passed  in  view 
of  the  existing  sUte  of  things,  and  as  an  indi- 
rect method  or  recognizing  the  legitimacy  of 
polygamous  children,  it  has  no  tendency  in 
tfself  to  shield  or  countenance  polygamy  so 
far  as  it  applies  to  children.  L%i8lation  for 
the  protection  of  children  bom  in  polygamy  is 
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BOt  neoessarily  legislatton  fayorable  to  polyga- 
my. There  u  no  inconslBteDcy  in  sbieldiog 
the  ODe  and  in  denouncing  the  other  as  a  crime. 
It  baa  never  been  aupposed  that  the  Acta  of  the 
several  States  legitimating  natural  children, 
'Whose  parents  intermarry  after  their  birth,  had 
the  slightest  tendency  to  shield  or  countenance 
Illicit  cohabitation,  but  they  were  rather  de- 
signed to  protect  the  unfortunate  children  of 
those  who  were  willing  to  do  all  in  their  power 
towards  rigbtine  a  ^eat  wrone.  So,  if  the 
Act  in  question  nad  been  passea  in  any  other 
Jurisdiction,  it  would  have  been  considered  as 
a  perfectly  harmless,  though  possibly  indis- 
creet, exercise  of  the  legismtive  power,  and 
would  not  be  seriously  claimed  as  a  step  to- 
wards the  establishment  of  a  polygamous  sys- 
tem. 

As  this  Act  annuls  only  such  territorial  laws 
as  shield  or  countenance  polygamy,  if  we  sus- 
tain the  construction  urged  by  the  respondents 
here,  it  must  necessarily  follow  that  the  chil- 
dren of  polygamous  marria^  would  be  de- 
prived of  their  power  to  inbent  from  the  father, 
while  the  ofiEspring  of  other  illicit  relations 
would  be  left  to  inherit  under  the  Act.  This 
would  seem  to  be  at  war  with  the  intent  of  the 
Lei^islature. 

But  whateyer  doubts  there  may  be  regard- 
ing the  proper  construction  of  this  Act,  we 
think  they  are  dispelled  by  a  scrutiny  of  the 
subsequent  le^lation  upon  the  same  subject. 
In  1876  the  Legislature  of  Utah,  being  evi- 
dently in  some  doubt  as  to  the  proper  interpre- 
tation of  the  Congressional  Act  of  1862.  passed 
(688]  another  Act  declaring  that  * 'every  illegitimate 
child  is,  in  all  cases,  an  heir  to  its  mother.  It 
is  also  heir  to  its  father  when  acknowledged 
by  him."  This  was  followed  March  22,  1882, 
by  an  Act  of  Congress,  commonly  known 
as  the  "Edmunds  Law"  (22  Stat,  at  L.  81), 
which,  while  providin^^  for  further  punish- 
ment for  polygamy  and  its  accompanying  evils, 
in  section  7  expressly  legitimates  the  iuue  of 

Joly  gamous  or  Mormon  marriages  bom  prior  to 
anuary  1, 1888.  If  the  Territorial  Act  of  1852 
be  open  to  the  charge  of  shielding  or  counte- 
nancing polygamy,  much  more  so  is  this  Act, 
which  not  only  admits  polygamous  children  to 
the  right  of  inheritance,  out  actually  legiti- 
mates them  for  all  purposes.  The  law  re- 
mained substantially  in  this  condition  until 
March  8»  1887,  when  the  Act  of  Congress 
known  as  the  "Edmunds-Tucker  Law'^  (24 
Btat.  at  L.  685),  was  passed,  the  11th  section 
of  which  provides  that  "the  laws  enacted  by 
the  Legislative  Assembly  of  the  Territory  of 
Utah  which  provide  for  or  recognize  the  capac- 
ity of  illegitimate  children  to  inherit,  or  to  be 
entitled  to  any  distributive  share  in,  the  estate 
of  the  father  of  any  such  illegitimate  child, 
are  hereby  disapproved  and  annulled;  and  no 
fllegitimate  child  shall  hereafter  be  entitled  to 
inherit  from  his  or  her  father,  or  to  receive 
any  distributive  share  in  the  estate  of  his  or 
her  father:  Provided,  That  this  section  shall 
not  apply  to  any  illegitimate  child  bom  within 
twelve  months  after  the  passage  of  this  Act, 
nor  to  any  child  nuMle  legitimate  by  the  7th 
section  of  the  Act"  of  1882. 

Here,  then,  is  the  first  clear  and  unqualified 
declaration  of  Congress  of  its  disapproval  of 
the  legislfttiffli  of  Ulab  recognizing  the  inherit- 
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able  capacity  of  the  issue  of  polygamous  mar- 
riages; and  so  careful  is  Congress  of  rights  ac- 
quired or  existing  under  these  laws  that  it  ex- 
cepts by  special  proviso  all  children  declared 
to  be  legitimate  by  the  7th  section  of  the  Act 
of  1882,  as  wen  as  all  illegitimate  children  bom 
within  twelye  months  after  the  passage  of  this 
Act. 

These  several  Acts  of  Congress,  dealing  a» 
they  do  with  the  same  subject  matter,  should 
be  constraed  not  only  as  expressing  the  inten- 
tion of  Congress  at  the  dates  Uie  seyeral  Acts 
were  passed,  but  the  later  Acts  should  also  be 
regarded  as  legislative  Interpretations  of  the 

gnor  ones.  United  States  v.  PVeeman,  44  U. 
.  8  How.  556,  564  [11:  724,  7271:  Stoekdale  v. 
Atlantic  ln$,  Co,  87  U.  8.  20  Wall.  823  [22: 
8481.  Now  if  it  had  been  intended  by  the  Act 
of  1862  to  annul  the  Territorial  Act  of  1852, 
fixing  the  inheritable  capacity  of  illegitimate 
children,  why  did  (ingress  in  1882  recognize 
the  legitimacy  of  children  bora  of  polygamous 
or  Mormon  marriages,  prior  to  January  1, 
1888?  Or  why,  in  the  Act  of  1887,  did  it  save 
the  rights  of  such  children  as  weU  as  of  all 
others  bom  within  twelve  months  after  the 
passage  of  that  Act?  The  object  of  these  en- 
actments is  entirely  clear.  Not  only  does  Con- 
gress refrain  from  adding  to  the  oaium  whkk 
popular  opinion  visits  upon  this  innocent  but 
unfortunate  class  of  children,  but  it  makes 
them  the  special  object  of  its  solicitude,  and 
at  the  same  time  oilers  to  the  parents  an  in- 
ducement, in  the  nature  of  a  lo^  penitenUm, 
to  discontinue  their  unlawful  cohabitation. 

Our  conclusion  is  that  the  appellant  (3eorge 
A.  Cope  is  entitled  to  share  in  bis  father's  es- 
tate, and  the  decree  of  the  Supreme  Court  if  ike 
Territory  mutt  thertfore  be  revereed. 


MASSACHUSETTS  BENEFIT  ASSOCIA- 
TION, P(f.  in  Err., 
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SARAH  G.  MILES. 

<8ee  8. 0.  Reporter's  ed.  68M8D 

Jurisdictional  amount-^nttreet  included  im 
Judgment. 

L  Where  the  judarmaot  was  notentered  ibr  a  daf- 
inlta  sonu  but  freneraUy  In  Cavor  of  platntlff  od 
the  verdict,  and  the  verdict  was  rendered  thir- 
teen days  before  judgment,  and  the  amount  aoto- 
ally  due  at  tbe  late  of  the  judgment,  npoo  the 
verdict  and  interest  thereon  to  that  ttme^  wae 
over  $ft«O0O,  this  court  has  joritdlotkm  of  the  case, 
where  tbe  state  law  allows  interest  on  ttie  verdlot 
to  be  iocluded  In  the  judgment. 

1.   Where  interest  antecedent  to  the  Jndgmeot  ap- 
pealed from  is  iaoluded  In  sudi  jttdgment»  and 
tbe  amount,  with  the  added  Intetest,  exceedi 
|5/xn,  this  court  has  jurisdiction. 
^^  [No.  1880.] 

duhmittsd  Dec  2, 1890.    Decided  Jmm.  19, 18$t 

rr  EBROR  to  tbe  Circuit  Court  of  tin  Unhail 
States  for  the  Eastem  District  of  Fmatjl- 
yania,  to  review  a  Judgment  in  fsfor  of  plaui- 
tiff  on  a  policy  of  insurance. 

On  motion  to  dismiss  for  want  of  JarMie- 
tioD.    Denied. 

,  U7  U.  1. 
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BUtement  hj  Mr.  JiuHw  Brownt 

This  wts  %  motion  to  dlimiBt  a  writ  of  error 
vpon  the  groand  that  the  "  matter  in  dispate" 
did  not  eioeed  the  sum  or  ralue  of  five  tboa- 
tand  dollan,  as  required  bj  ReTited  Statutes, 
•ectioo  99\,  ai  amended  by  section  8  of  tbc  Act 
of  February  16, 1875  (18  6ut.  815),  to  gi? e  this 
court  Jurisdictioa. 

Sarah  G.  Miles,  the  plaiotiff  below,  brouf^bt 
an  action  in  the  Court  of  Common  Pleas  of 
Pbiladeiphia  County,  in  the  State  of  Pennsyl- 
▼ania,  against  tlie  Massachusetts  Benefit  Asso- 
datioD,  to  recoyer  flye  thousand  dollars,  with 
faDfereft,  doe  to  her  as  beneficiary  in  a  policy 
of  tnsaranoe,  issued  by  the  defenoant  company 
vpon  the  life  of  her  husband.  John  S.  Miles. 
The  insured  died  on  January  10,  1888.  After 
the  issue  was  made  up,  the  defendant  company 
lemoyed  the  case  to  the  Circuit  Court  for  the 
Eastern  District  of  Pennsylyania,  where  it  was 
duly  called  for  trial  October  10,  1H89.  De 
fendant  set  up  no  counterclaim,  but  denied  alJ 
ttabflity  upon  the  ground  that  the  policy  had 
lapsed  oy  nonpayment  of  an  assessment.  Upon 
October  18th,  the  jury  returned  a  yerdlct  for 
the  plaintiff,  and  assened  her  damages  at  fiye 
thousand  dollars. 

Motion  for  new  trial  was  made,  and  on  Oc- 
tober 81st  the  motion  was  denied,  and  judg- 
ment  was  entered  in  open  court  in  the  follow- 
fn|r  words:  "Motion  for  new  trial  denied,  and 
Jodgment  ordered  to  be  entered  in  fayorof  the 
plaintiff,  and  against  the  defendant,  on  the 
yerdict  Whereupon  Jodgment  is  entered  ac- 
cordingly. ** 

The  defendant  haying  taken  out  its  writ  of 
error,  this  motion  was  made  to  dismiss. 

Mr.  Richard  P.  Whli«,  for  defendant  in 
«Tor,  for  motion: 

As  the  writ  of  error  was  sued  out  by  the 
defendant  below,  and  as  no  question  is  pre- 
sented mwing  oat  of  a  set-off  or  counter- 
claim, the  amount  in  controyeny  is  fixed  by 
the  judgment 

Walker  r.  UniUd  States,  71  U.  8.  4  Wall. 
168  (18:  819):  Tkampmm  y.  ButUr,  95  U.  8.  894 
(84:  540);  HiUon  y.  Diekinwn^  108  U.  8.  175 
<»7:  091);  Firtl  Nat.  Bank  y.  Miek,  110  U.  8. 
tU  (88: 124):  Henderwm  y.  Wadtwfrik,  116  U. 
8.  870  (29:  879). 

The  yerdict  was  for  flye  thousand  dollars 
and  the  judgment  was  entered  senerally  on  the 
yerdict,  so  that  this  court  has  before  it  only  a 
Judgment  for  that  sum.  At  common  law  Jtidg- 
Bents  did  not  bear  interest 

Ptrkint  y.  F&mniquei,  65  U.  &  14  How.  881 
04:448). 

To  determine  thejorisdictional  amount,  how- 
eyer,  neither  interest  on  the  judgment  nor  costs 
cf  suit  can  enter  into  the  computation. 

WmUm  U.  TdtQ.  O0.  y.  i&vsr»,98  C.  &  605 
Cn:977). 

JfsHfa.  SmmtL.  TSutin,  IFm.  F.  Jokmwi 
and  Trmdmrich  Carroll  Brmwwimr,  for 
pistnfiff  in  error,  against  motion: 

The  plaintiff  was  on  the  day  of  lodgment 
entitled  to  receiye  $5,010.88.  and  such  was  the 
aaioant  ol  thejudgment  in  fact  and  in  law. 

Wmikir  y.  United  BtaUt,  71  C.  8.  4  Wall 
108  (18:  819);  Ths  Fatap$»  y.  Boppt,  79  U.  8. 
IS  Wall  468  (90:  458). 
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Mr.  Juitiee  Broim  deliyered  the  opinion  of 
the  court: 

Our  jurisdiction  to  reyiew  this  case  upon 
writ  of  error  depends  upon  the  amount  of  the 
judgment,  and  the  sole  question  is  whether, 
upon  the  face  of  this  record,  the  judgment  la 
for  flye  thousand  dollars,  or  for  that  amount 
%ith  interest  from  the  date  of  the  yerdict 
Under  the  peculiar  practice  obtaining  in  Penn- 
sylyania,  the  judgment  was  not  entered  up  for 
a  definite  amount  in  dollars  and  cents,  but  gen- 
erally, 'in  fayor  of  the  plaintiff,  and  against 
the  defendant,  on  the  yerdict."  As  the  yerdict 
was  rendered  thirteen  days  before  this  entry, 
the  amount  actuslly  due  at  the  date  of  the 
judnnent,  if  interest  be  computed  upon  the 
yerdict,  was  $5,010.88. 

At  common  law  neither  yerdicts  nor  judg-  (#•!! 
menu  bore  interest;  but  by  Reyised  8tatutes. 
section  900,  "interest  shall  be  allowed  on  all 
judgments  in  ciyil  causes,  recoyered  in  a  cir- 
cuit or  district  court,  and  may  be  leyied  by  the 
marshsl  under  process  of  execution  issued  there- 
on, in  all  cases  where,  by  the  law  of  the  8tate 
in  which  such  court  is  held,  interest  may  be 
leyied  under  process  of  execution  on  judgments 
recovered  in  the  courts  of  such  State;  and  it 
sbsll  be  calculated  from  the  date  of  the  judg- 
ment, at  such  rate  as  is  allowed  by  law  On  judg- 
ments recoyered  in  the  courts  of  such  State." 

Did  the  case  rent  solely  upon  this  Statute,  it 
is  difficult  to  see  how  interest  could  be  com- 
puted upon  this  yerdict,  inasmuch  as  the  spe- 
cific sllowaoce  of  interest  upon  judgment* 
would  seem  to  exclude  the  inference  that  in- 
terest should  be  sllowed  upon  verdicts  before 
juii'ment  But  by  sn  Act  of  the  Legislature 
of  Pennsylvania,  fM«sed  in  1859,  it  is  declared 
to  '*be  lawful  for  any  party  or  psrties,  in  whose 
fayor  any  verdict  may  be  rendered  for  a  spe- 
cific sum  of  money,  to  collect  and  receiye  in- 
terest upon  such  Fum  from  the  dste  of  the  yer- 
dict: and  every  general  fudgment  entered  upon 
such  yerdict,  whetlicr  by  a  court  of  origtnsl 
jurisdiction,  or  by  the  supreme*  court,  i^n  be  • 
deemed  and  held  to  be  a  judgment  for  the  sum 
found  by  the  verdict,  with  interest  thereon  from 
the  date  of  such  finding." 

We  regard  this  Ststute  as  settling  the  ques- 
tion in  favor  of  our  juHMliction.  Section  900, 
while  providing  only  for  interest  upon  judg- 
ments, does  not  exclude  the  Ulea  of  a  power  in 
the  several  States  to  allow  interest  upon  yer- 
dicts, and  where  such  allowance  is  expressly 
made  by  a  state  statute,  we  consider  it  s  right 
given  to  a  successful  plaintiff,  of  which  he 
ought  not  to  be  deprived  by  a  removal  of  hia 
case  to  the  federal  court  The  courts  of  the 
state  and  the  federal  courts  sitting  within  the 
State  should  be  in  hBrmony  upon  this  point. 
Both  in  Holden  y.  Frftdmanrs  Sar.  dT.Co..  100 
U.  8.  72  [25:567],  and  in  Ohio  v.  Frank,  106  U. 
8.  097  [20:5811,  it  was  held  thst  the  question 
of  interest  is  si  ways  one  of  local  law.  This  is 
also  recognized  in  the  28d  Rule  of  this  court, 
which  allows  interest  upon  the  judgment  of  the 
inferior  courts,  at  such  rate  as  dmilar  jodg-  l6Mli 
ments  bear  interest  in  the  courts  of  the  State 
where  such  judgment  is  rendered,  wbeneyer 
upon  writ  of  error  from  this  court  the  judg- 
ment of  such  inferior  court  is  aflirmed.  Wbefe 
interest  antecedent  to  the  judgnwl  appealed 
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from  Is  included  in  such  Judgment,  and  the 
amount,  with  the  added  interest,  exceeds 
$5,000,  jurisdiction  will  attach.  The  Patap$oo, 
70 U.  8. 19 WaU. 4ffl  [90:4571:  TheBU  Grande. 
€6  U.  8. 19  Waa  178  [23:  60];  Zeekendatf  t. 
Johnean,  198  U.  a  ilT  [81:997];  JMeltia  tf 


Columbia  t.  Gannon,  180  U.  a  997  [82:0221; 
NewYcrk  Elevated  R  Co.  t.  Fifth  Nat,  Bank, 
118  U.  8.  806  [80:950];  Ketter  ▼.  Aeltfprd,  in 
U.  a  810  [88:6671. 
The  wiaUan  to  ajemim  wiU  tker^/f^re  be  denied, 
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^sr   oy  contributory  negligence,  p.  14. 

MeXTlTL'"  ^';  Mysao   44  Fed.  390.  The  Oregon.  46  Fed.  74. 

rOO,  Si  r,  *  ^"'f  •  ^  ^^-  «5.  «W.  The  Nathan  Hale,  48  Fed 

•M  Quoan'i    *  .  ^^^-  ^*  ^^-  ^'  ^«  Sepapl8.  49  Fed.  806.  8W. 

TbeCro^f.  '^1  *'"'*  "'^'^'  ^^«  ^-  *  J-  MX)arthy.  66  Fed.  88^ 

Fed.  (BO^',f  o  *f-  ^^-  "^^'^1  Owner.  Towing  Co.  y.  Wlteon.  63 

888.  Th..'    ^  "'   '*®'  ^'°-  Jolinson  &  Oo.  v.  Johnaon,  86  Fed. 

mon  law  «i?H  tf  '  '^  ^-  ^'^'  "  »•  O*-  280,  In  action  at  com- 

44  Fed     a^  °««"8-eBt  party  can  recover;  The  Ohrlatobal  Colon, 

«a    58  ^«^«      'k    ^^""^  ^-  P**"**-  «*«•'  Whaling  Co..  21  Wash. 

^m^  S^WB  dange^*'^.*^*  ^  '"^-  «•  ««>*  -^"«-<^  «>-«- 
Vaitidlcat^T       «  *     '   ^»»e  City  of  Rome,  49  Fed.  303,  plea  of  res 

defendant  wLT  fr^  ^  common  law  moat  show  Jndgment,  becanee 

cover  at  common  law^t»«.  '*" '!'»«^'«''  ^Tf^J^*  ^"^^  "*'*  «" 

exSZh  ^"  not^^r-^"'  """'  •'^  """"l''""'  '""•''''"^^  *• 
ham.  63  Fed.  134,  S  if  T'.  *^^"^  '**"'  .  '*"' .''  ^"'^"'«- 
eiUoln  admiralty  prooiL,  ^^^-  ^'  a'^«f»«°<^»'  "^elvers  cannot 
The  Serapla,  61  Fed   8^^*^  *«"'"**   ^*^^*^   '"   ^^  posseaslon; 

.tSrrnrwoShfnrjrf  .^  "*'•*''  -'  •^^  •«*' 

Kalleck  V   Deering    i m  w         '  «'«'^>««<"»  <«"  negligence  of  vessel; 

negligence  of  fellow  aenTa^i  **"""""  "''•  "' 

Miscellaneous.— The  S<krnnie    «^    «  ^    ..^    «  • 

iU.aces.  03  Fed.  244.  U^tav  t  *^*^;  f^     -  ^'  *'  ^"^  "*'  "** 
Of  stevedore  ^  ^^  malntaln«a  for  panonal  ligniy 


r.  S.  Note..  137  L-.  S.  34  L.  «e-^6  p. 
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Id7  U.  &  16-^  Notes  on  U.  8.  Reports.  lOU 

137  U.  &  15-ai,  af  L.  604,  YORK  t.  TEXAS. 
Courts.— Federal  follow  State  courts  on  State  statutes,  p.  Iti 

Followed  in  Daniels  t.  Case,  45  Fsd.  846. 

Appearance  bj  defendant  in  Texas  to  cballengs  Jurisdictioa 
waives  illegality  of  service  under  Texas  law,  p.  10. 

Approved  in  FairbanlLS  Oo.  ▼.  Blum,  2  Tex.  Civ.  App.  481,  21  & 
W.  1009, 1010,  quoting  and  explaining  main  dase;  Qrizsard  ▼.  Brown, 
2  Tex.  Civ.  App.  586,  22  S.  W.  253,  answer  specially  to  jurisdictioii 
and  also  to  merits  constitutes  appearance;  Caskej  v.  Ohenoweth, 
62  Fed.  715,  23  U.  6.  App.  384,  arguendo,  defendant  cannot  answer 
and  also  reserve  right  to  question  service. 

Distinguished  in  Southern  Pac  Co.  v.  Denton,  146  U.  &  208,  86 
L.  945,  13  S.  Ct  46,  and  Mexican,  etc.,  Ry.  v.  Pinknegr,  140  U.  & 
203,  204,  205,  37  L.  703,  18  S.  Ct  863,  864,  such  practice  is  not  ap- 
plicable to  actions  in  Federal  courts. 

Stats  has  fuU  power  over  procedure  in  its  courts,  provided  right 
is  secured  without  unreasonable  burden,  p.  20. 

Approved  in  Mexican,  etc,  Ry.  v.  Pinlsney,  140  U.  8.  208,  37  L. 
703,  18  &  Ct  863,  and  Kirlcpatrick  v.  Post,  58  N.  J.  Bq.  609,  32 
Atl.  270,  order  of  publication  in  personal  action  against  non-resi- 
dent, jointly  and  severally  liable  with  resident,  Is  not  unconstitu- 
tional under  fourteenth  amendment 

Oonstitutional  law.— Law  making  qualified  appearance  waiver 
€t  illegality  held  not  undue  process  of  law,  p.  21. 

Reaffirmed  in  Kauffman  v.  Wootters,  138  U.  &  267,  84  L.  962, 
11  6.  Ct  298,  and  Kirkpatrick  v.  Post  58  N.  J.  Bq.  599,  82  Ail  270. 

Distinguished  in  Southern  Pac.  Co.  v.  Denton,  146  U.  S.  208,  36 
L.  945,  13  &  Ct  46,  Mexican,  etc.,  Ry.  v.  Pinkney,  149  U.  S.  203, 
87  L.  703,  18  8.  Ct  863,  and  Qoldey  ▼.  Morning  News,  156  U.  S. 
521,  89  L.  518,  15  S.  Ct  561,  though  constructive  service  In  per- 
sonal action  may  be  valid  in  couits  of  a  government  It  cannot  bs 
so  recognised  by  courts  of  another  government;  National  Ace.  Soc 
V.  Spiro,  78  Fed.  781,  47  U.  8.  App.  298,  arguendo,  defendant  failing 
on  defense  of  fact  of  agency,  cannot  attack  statute  allowing  ser- 
vice on  such  agent 

167  U.  &  21-30,  84  L.  582,  BUTLBR  v.  STBCKBU 

Batent  for  bretsel-cutters,  requiring  mere  mechanical  skill  for 
cutting  dough  Into  shapes,  Is  void,  p.  29. 

Approved  In  Potts  v.  Creager.  44  Fed.  684,  clay  separator,  quoting 
freely;  Mahon  ▼.  M'Guire  Mfg.  Co.,  51  Fed.  684,  bending  block, 
quoting;  Baumer  v.  Will,  58  Fed.  875,  candle^baping  machine  held 
to  be  narrow  invention,  for  which  doctrine  of  equivalents  ooold 
not  be  Invoked;  Dayton,  etc,  Crupper  Co.  v.  Rubl,  55  Fed.  651« 
crupper  machine,  quoting;  Amwican  Patents  Co.  v.  De  Beer,  57 
Fed.  625,  mschine  for  making  balls  out  of  leather  scraps. 


104ft  Notes  on  U.  8.  Reports.  137  U.  &80-4S 

IST  U.  «.  80-41«  M  L.  568,  H09TBTTER  ?.  PARK. 

Insnranoe.— DeTlation  is  Toluntmiy  departure  without  necessity 
or  reasonable  cause,  p.  40. 

Reaffirmed  in  OonsUble  ▼.  National  &&Oo^l54U.  &e6k88U 

ail,  14  fi.  ot  loea 

FOUowed  in  Swift  t.  Finrneas,  87  Fed.  846,  "  with  liberty  to  malie 
deTlation"  permits  only  such  departures  as  are  necessary  and 
reasonable. 

Insurance.— 6topplng  at  port  la  not  deriation,  if  within  usage 
of  trade,  p.  40. 

Approved  in  Constable  t.  National  S.  &  Co.,  154  U.  8.  66,  88  L. 
911,  14  fi.  Ot  1068,  berthing  of  ship  at  pier  other  than  her  own  is 
not  deriation,  rendering  carrier  insurer  of  goods  there  unladen. 

Oaniers.— Rule  that  departure  within  usage  of  trade  is  no  do> 
Tiation  applies  to  shln>cr  ignorant  thereof,  p.  40. 

Oontraet  oo  subject  where  known  usage  proTails  presumably 
contemplates  such  usage,  p.  40. 

Approved  in  Eddy  t.  Northern  8.  6.  Co.,  70  Fed.  865,  term  **  close 
of  navigation  of  season  of  18M  **  means  that  time  fixed  by  custom; 
Bradbury  Co.  ▼.  Butler,  1  Colo.  App.  435,  20  Pac.  464,  in  mechanlc*s 
lieo  on  irrigation  ditch;  Qoode  v.  Chicago,  etc,  Ry.,  02  Iowa,  373, 
60  N.  W.  681,  custom  thst  carload  consists  of  certain  number  of 
pounds  governs  contract;  Pickering  v.  Weld.  150  Mass.  524,  84  N. 
B.  1082,  time,  place  and  manner  of  delivery  of  cargo. 

Shipping.— Loss  by  vessel  striking  unseen  object  In  river  on 
proper  course  Is  a  dango*  of  navigation  within  bill  of  lading,  p.  40. 

187  U.  8.  41-48,  84  L.  616,  DABLB,  BTO.  SHOVEL  CO.  ▼.  FLINT. 
Patents.— Act  of  1830,  authorixing  employer's  use  of  employee's 
machine,  is  not  invalid  deprivation  of  property,  p.  43. 

Patentee  haa  no  monopoly  of  his  Invention  except  under  the 
statutes,  p.  48. 

Patents.—  Stfling  of  mschine  before  patent  sets  It  free  from  tha 
patentee's  monopoly^  p.  48. 

Not  cited. 

187  U.  8.  48-4a  84  L.  580,  HARDING  v.  WOODCOCK. 

OAcers.— Ministerial  officer  cannot  be  made  a  trespasser  la  ease 
In  which  It  la  his  duty  to  act,  p.  47. 

Intemal  verenue  collector  Is  not  lisble  for  eoforcement  of  com- 
missioner's aasessmeot  apparently  regular,  p.  48. 

Cited  in  Crystal  Springs  Distillery  Co.  v.  Cox,  47  Fed.  606,  ar- 
guendo, case  decided  on  demurrer;  Crystal  Springs  Distillery  Co. 
V.  Cox.  40  Fed.  5C1,  6  U.  &  App.  42,  arguendo,  case  decided  ea 
other  paint 
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187  U.  &  48-66.  81  L.  614,  TBXAS,  BTC,  RT.  T.  6(>UTHKtH 
PAC.  CO. 
Oonrts.— To  give  Supreme  Oourt  Jnrisdlctioii,  Federal  right  de- 
■led   must  appear  to  hare  beeif  properly  claimed,  p.  S3. 

Reaffirmed  in  Schuyler  Nat  Bank  ▼.  Bollong,  150  U.  6.  88,  87 
L.  1009.  14  8.  Ct.  25. 

Approved  In  Duncan  T.  Biiaaouri,  152  U.  &  384,  88  L.  488,  14  S. 
Ot  572,  after  refusal  of  rehearing,  motion  to  transfer  Is  too  late; 
State  y.  Schuman,  36  Or.  24,  58  Pac.  663,  arguendo,  immunity  from 
prosecution  must  be  set  up  In  trial  court  to  be  urged  on  appemL 

Oourts.—  It  is  not  properly  claimed  when  first  set  up  in  petition 
for  rehearing,  p.  54. 

Reaflirmed  in  BushneU  ▼.  Croolce  Min.  Co.,  148  U.  8.  669,  37  L. 
613.  13  S.  Ct.  774.  Loeber  t.  Schrceder,  149  U.  «.  586,  87  L.  850.  18 
a  Ct  986,  reprinted  in  76  Md.  352,  Miller  t.  Texas,  158  U.  &  589, 
88  L.  813,  14  8.  Ct.  876,  and  Miller  y.  ComwaU  R.  R.,  166  U.  S.  134. 
tf  Lr.  411.  18  S.  Ct  35.  Approved  in  Meyer  y.  Richmond.  172  U.  S. 
92.  19  8.  Ot  110.  motion  in  trial  court  to  set  aside  judgment  on 
constitutional  grounds  is  in  time;  Lamar  Canal  Co.  y.  Amity,  etc.. 
Irr.  Co.,  26  Colo.  380,  77  Am.  St  Rep.  — ,  58  Pac  603.  State  court 
will  deny  certificate  of  Federal  question,  when  raised  for  first  time 
on  petition  for  rehearing;  Apex  Transp.  Co.  y.  Garbade.  32  Or.  592, 
54  Pae  368,  application  to  State  court  for  writ  of  error  to  Supreme 
Oourt  denied  when  Federal  question  raised  first  time  on  petition 
for  renearing. 

JudgQimt  by  agreement  is  not  refused  due  effect  by  decision 
that  particular  portion  of  agreement  not  in  controyersy.  p.  55. 

Approyed  In  Lawrence  Mfg.  Co.  y.  Janeeyille  Mills,  138  U.  S. 
562,  34  L.  1009.  11  S.  Ct.  405,  court  may  decline  to  treat  as  res 
adjudicata  a  decree  by  consent;  Great  Western  Tel.  Co.  y.  Purdy. 
162  U.  S.  335,  40  L.  990.  16  S.  Ct  812.  Supreme  Court  must  judge 
for  itself  true  nature  and  effect  of  judgment  which  is  denied  effect 
by  State  court;  Alabama,  etc.,  Bank  y.  Mary  Lee.  etc..  By.,  108 
Ala.  298.  19  So.  409.  decree  fraudulently  and  colluslyely  obtained 
Is  taken  as  act  of  parties  and  not  as  judgment  of  the  court;  Union 
Bank  ▼.  Commissioners,  119  N.  C.  227,  25  S.  B.  969,  34  L.  R.  A. 
490^  consent  judgment  against  municipality  for  subscription  to 
railroad  company  is  ultra  yires;  Oaldand  y.  Oakland  Water,  etc* 
Co..  118  CaL  227.  60  Pac.  303.  dissenting  opinion,  majority  holding 
dty  not  estopped  by  consent  decree  to  claim  title  to  land. 

Miscellaneous.— Missouri,  etc..  Ry.  y.  Texas,  etc,  Ry.,  60  Fed. 
168. 

187  U.  8.  56-59,  84  U  678.  C«ENFIBLI>  y.  NASHAWANNUOK 
MFO.  OO. 

Patent  to  Shenfleld  for  sospendar  button  straps  Inyolyed  no  te- 
rention  In  yiew  of  stat*  of  srt  p.  58. 

Not  cited. 
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187  U.  &  «0-«U  M  L.  08S,  FISHBITRN  ?.  OQIOAGO.  ETO,  RT. 

Goorta.— Federal  courts  are  independent  of  Statft  practice  as  ts 
new  trial  and  bin  of  exceptions,  p.  00. 

Baafflrmed  In  Van  Stone  t.  StiUweU  Mfi^  Oo^  143  U.  a  188,  85  U 
968,  12  8.  Ct  182,  Lowry  T.  Mt  Adams,  etc^  Ry^  68  Fed.  828||  and 
Pricbard  t.  Budd,  76  Fed.  717,  42  U.  a  App.  186. 

Approved  In  Hudson  t.  Parker,  106  U.  a  281,  39  L.  420,  15  a  Ct 
402,  arguendo,  writ  of  error  to  Circuit  Court  may  be  allowed  by  any 
justice  of  Supreme  Court 

AppeaL—  Oyerruling  of  motion  for  new  trial  Is  not  subject  of  ex- 
ception by  Federal  practice,  p.  61. 

Reaffirmed  In  Northern  Pac.  R.  Co.  t.  Cbarless,  01  Fed.  079,  7 
U.  a  App.  809,  Alexander  t.  United  States,  07  Fed.  830.  10  U.  8. 
App.  108,  Southwestern,  etc.  Imp.  Co.  ▼.  Frarl,  08  Fed.  178,  8  TJ.  8. 
App.  444,  Bdgemoor  Bridge  Wks.  t.  Fields,  08  Fed.  174,  8  U.  a  App. 
449,  and  Prichard  ▼.  Budd,  76  Fed.  716.  42  TJ.  a  App.  186. 

AppeaL—  Right  of  rerlew  on  error  Is  limited  to  questions  of  law 
on  face  of  record,  p.  61. 

Followed  In  Stevenson  t.  Barbour,  140  U.  a  48,  80  L.  838,  11  a 
Ot  690,  record  presenting  no  questions  of  law  nor  assignments  of 
errors.  Judgment  Is  affirmed. 

137  U.  a  61-^  84  L.  078,  LA  CONFIANCB,  BTO.,  irASSUItANCB 
▼.  HALL. 
Bsmoval  petition  must  show  dlrerse  dtlsenship  at  commence- 
ment  of  suit  as  well  as  then,  p.  62. 

Reaffirmed  In  Kellam  v.  Keith,  144  U.  a  070,  36  L.  040,  12  a 
Ot  922,  and  Mattingly  ▼.  Northwestern,  etc,  R.  R.,  108  U.  a  06, 
89  L.  890,  15  a  Ct  726.  Approved  in  CrasweU  T.  Belanger,  06  Fed. 
030,  15  U.  a  App.  104,  and  La  Montagne  t.  T.  W.  Harvey  Lumber 
Co.,  44  Fed.  647,  jurisdictional  fact  of  dtisenshlp  must  exist  st  com- 
mencement of  suit  as  well  as  st  petition;  Grand  Trunk  Ry.  v. 
Twltchell,  09  Fed.  780.  21  U.  8.  App.  40,  record  must  show  on  Its 
face,  at  application,  that  cause  Is  removsble;  amendment  not  al- 
lowed, nor  evidence  from  bond:  DoweQ  v.  Applegate,  102  U.  8. 
886,  38  L.  467.  14  a  Ct  610,  arguendo. 

187  U.  8.  62-63.  34  L.  072,  WASHINGTON  MARKBT  CO.  v.  Dia 
TRICT  OF  COLUMBL^ 
Appeal  dismissed  by.  Supreme  Court  without  costs,  where  con- 
troversy terminated  by  drcumstancea,  p.  68. 

FoOewed  In  South,  etc.  Gold  Co.  v.  Amador  Gold  Co.,  140  U.  a 
80t  86  L.  718,  12  8.  Ot  921.  where  control  of  both  corporations  par- 
ties passed  Into  hands  of  same  persons;  lillls  v.  Green,  109  U.  a 
605,  40  Ia  294,  16  a  Ot  133,  where  an  event  makes  It  Impossible 
for  sppellate  covt  to  grant  plalntur  relief;  Kimball  v.  Kimball,  174 
U.  a  168.  19  a  Ot  641,  wlHt%  pending  wrtt  ot  sner,  lights  eC 


{ 
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widow  are  determined  In  judgmoit  of  Snrrogatc^e  Coort;  la  le 
Ksppler.  7  N.  Dak.  300,  75  N.  W.  253,  where  respondent,  after  sac- 
oessfoUj  reristin^  inrolantary  insc^ency  proceedings,  instituted 
Tolimtary  proceedings;  State  y.  WIckersham,  15  Wash.  162,  47  Pac 
421,  where  one  songlit  to  be  ousted  was  legally  appointed  to  ofiice 
pending  suit;  Hice  t.  Orr,  16  Wash.  164,  47  Pac  424,  where,  pending 
mandamos  to  compel  mayor  to  appoint  city  att<N-ney,  he  legally  ap- 
pointed one;  Hogan  t.  La  Crosse,  104  Wis.  107,  80  N.  W.  106,  where, 
pending  appeal,  plaintiif  consented  to  street  assessment,  to  enjoin 
wUefa  action  was  brought. 

137  U.  a.  63-54,  34  L.  567,  IN  RB  HUNTINGTON 

Conrts*— Supreme  Court  refuses  to  issue  habeas  eorpns  where 
proper  Circuit  Court  available  therefor,  p.  64. 

Am>royed  in  In  re  Chapman,  156  U.  S.  217,  80  L.  408, 15  S.  Ot  833, 
court  refuses  to  interfere  with  proceedings  in  courts  of  District  of 
CMumbia  pending  final  proceedings. 

187  U.  S.  64-78,  34  U  574,  FLORSHEIM  T.  80HILLIN0. 

Patents.—  Substitution  of  better  materials  is  not  patentable  if  no 
change  of  method  or  noyelty  of  use,  p.  76. 

Approved  in  Kllboume  y.  W.  Bingham  Oo.,  50  Fed.  703,  6  U.  8. 
App.  65,  substitution  of  steel  or  iron  in  lieu  of  cast  metal  Is  not 
invention;  Kldn  t.  Seattie,  77  Fed.  205,  44  U.  &  App.  741,  insulat- 
ing pins. 

Patent  to  Florsh^m  and  Ball  for  combination  for  Mastic  gore 
in  corsets  held  not  invention,  p.  77. 

Patents.—  Combination  of  old  into  new  article  without  new  mode 
of  operation  is  not  invention,  p.  77. 

Approved  in  Busell  Trimmer  Oo.  y.  Stevens,  137  U.  8.  433,  84 
L.  723,  11  8.  Ot  154,  rotary  cutter  for  trimming  sole  leather;  Lovell 
Mfg.  Co.  v.  Cary,  147  U.  8.  637,  37  L.  312,  13  8.  Ct  477.  mode  of 
tempering  springs;  Potts  v.  Creager,  44  Fed.  685,  day.  separator; 
Campbell  v.  Bailey,  45  Fed.  565,  catch-basin  cover,  composed  of  old 
elements,  each  operating  in  its  own  way;  Johnson  Co.  v.  Pacific, 
etc..  Mills  Co.,  47  Fed.  591,  street-railroad  rails;  Mahon  v.  M'Quire 
Mfg.  Co.,  51  Fed.  684,  ''bending-block;**  Deere  Co.  v.  J.  L  Otoe 
Plow  Works,  56  Fed.  844,  9  U.  8.  App.  567,  corn-cultivator;  Prank 
V.  Wm.  P.  Mockridge  Mfg.  Co.,  66  Fed.  522,  cuff-holder,  limited  to 
specific  form  of  hook  described;  J.  Q.  Brill  Co.  v.  Wilson,  75  Fed. 
1004,  street-railway  summer  cars;  William  Schwarzwselder  ft  Oo.  v. 
Detroit,  77  Fed.  892,  folding-chair;  Interior  Lumber  Co.  y.  Perkins, 
80  Fed.  531,  53  U.  8.  App.  95,  shingle  machine. 

Approved  in  Kelly  v.  Olow,  89  Fed.  303,  60  U.  S.  App.  364,  to 
deprive  combination  claim  of  novelty  all  its  elements  need  not  have 
been  used  together  before  and  in  same  relation;  Foos  Mfg.  Oo.  v. 
flprtngflrid,  etc  Thresher  Co.,  49  Fed.  643»  6  U.  &  App.  14,  aigu- 
endo,  no  Invention  In  view  of  prior  art 
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MtooeUaneoiiSw— Brosb  Electric  Go.  t«  Weotani  Blectrlc  Co*  7C 
Fed.  766,  46  U.  8.  App.  866. 

187  U.  &  78-88.  84  L.  606,  HBNNB86T  t.  BAOON. 

Vo&dor  and  pnrehoMr.— One  Intendlnf  to  reednd  for  aon-pe^ 
formanco  most  glre  notice  nnleee  dispensed  wltii,  p.  84. 

Compromise  of  disputed  claim,  falrlj  made,  ongbt  not  to  be  otop- 
tbrown  OTen  If  legal  rig bts  snrrendered,  p.  85. 

ApproTed  In  Continental,  etc..  Bank  t.  McOeocb,  92  Wis.  818,  814, 
68  N.  W.  614,  compromise  Is  good  consideration  for  promise  to  pay. 

187  U.  &  88-86,  84  L.  620,  CROWLBT  t.  CHRI8TEN8BN. 

Constitutional  law.— AD  Hgbts  are  subject  to  necessaiy  regula* 
tlons  for  public  safety,  bealtb,  peace,  etc  p.  88. 

Approved  In  State  t.  Helnemann,  80  Wis.  256.  27  Am.  8t.  Rep. 
85,  49  N.  W.  818.  act  forbidding  unregistered  pbarmaclsts  from 
doing  business  la  Talld;  Water,  etc.,  (Ml  Co.  t.  State,  19  Tex.  Civ. 
App.  18,  44  S.  W.  941,  argueudo,  antl-truRt  law  Is  ralld  exercise  of 
police  power;  St  Louis,  etc.,  Rj.  t.  Smitb,  —  Tex.  OIt.  App.  -% 
49  S.  W.  631,  arguendo,  quarantine  law,  problbiting  Importation  of 
diseased  cattle.  Is  valid. 

Intozieating  liquors.—  Sale  of.  Is  not  Inberent  rlgbt  and  States 
may  restrict  without  Infringing  Federal  limitations,  p.  91. 

Reaffirmed  In  Gloasa  t.  Tleman,  148  TJ.  S.  662.  37  L.  602,  18  8. 
Ct  742;  Cantlnl  t.  Tillman,  54  Fed.  972,  973,  sustaining  the  South 
Carolina  ''dispensary  act**  Approved  in  Ex  parte  Hayes.  96  OsL 
556,  33  Pac  888,  20  L.  R.  A.  701,  sustaining  ordinance  establishing 
license  and  forbidding  sale  in  dance-balls  or  where  females  attend: 
Foster  v.  Police  Commrs.,  102  CaL  490,  491,  41  Am.  St  Rep.  196^ 
197,  37  Pac  764,  7G5,  ordinance  Is  valid  forbidding  license  to  one 
who  had  employed  females;  Dede  v.  Brown.  167  Mass.  291.  45  N.  B. 
766,  number  of  licensed  places  may  be  limited;  Sherlock  v.  Stuart 
96  Mich.  197,  55  N.  W.  846,  21  L.  R.  A.  583.  and  d..  State  may  pro- 
hibit the  low,  vicious  and  criminal  from  engajiring  in  liquor  busi- 
ness; State  V.  Aiken,  42  S.  C.  288,  242.  247.  20  S.  K.  225.  229.  23U 
28  U  R.  A.  352,  355,  357,  **  dispensary  act "  held  constitutional.  over> 
ruling  McCnllough  v.  Brown,  post;  Perry  v.  City  Council.  7  rtah« 
15Z  25  Pac.  741,  11  L.  R.  A.  448  city  council  has  reasonable  dis- 
cretion In  giving  license;  State  v.  City  Counc!!,  7  Wyo.  434.  435.  52 
Pac.  979,  980,  40  L.  R.  A.  715.  716.  place  of  sale  may  be  regulated; 
Holden  v.  Hardy,  169  U.  S.  393.  42  L.  791,  18  8.  Ct  888.  arguendo, 
eight-boor  per  day  law  is  valid  exercise  of  police  power,  not  un- 
constitutional;  In  re  Flaherty.  105  CsL  567.  88  Pac.  964,  27  L.  R.  A. 
532.  arguendo,  ordinance  forbidding  beating  of  drums  on  streets  ia 
valid;  Jamleson  v.  Indiana,  etc.,  On  Co..  128  Ind.  566.  576,  28  N.  B. 
79.  83.  12  L.  R.  A.  666,  669.  arguendo,  statute  regulating  pressure 
Older  which  natural  gaa  may  bo  conveyed  la  valid;  Eureka  v.  WU- 
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•on,  15  Utah,  66,  48  Pac.  46,  arguendo,  city  may  prohibit  movl^ 
buildings  on  streets  without  permission;  McCtillough  t.  Brown,  41 
8.  a  281,  19  8.  B.  486,  28  L.  R.  A.  434,  dissenting  opinion,  majti^ 
Ity  holding  ''dispensary  act"  unconstitutional;  State  cannot  take 
away  traffic  except  by  declaring  It  unlawfuL  See  81  Am.  8t  Bspw 
224,  note  on  constitutionality  of  ordinance. 

Distinguished  in  Ex  parte  Jenrey,  66  Fed.  961,  South  OaroUna 
** dispensary  act**  void  In  restricting  bringing  liquor  Into  Stats 
where  not  unloaded;  Ex  parte  Thelsen,  30  Fla.  537,  541,  82  Am. 
St  Rep.  41,  43,  11  So.  903,  904,  ordinance  permitting  arbitrary  dis- 
crimination Toid;  a  matter  excluslyely  under  statutory  regulation. 

Courts.—  California  decision  upholding  liquor  ordinance  binds  Su- 
preme Court  if  Federal  law  not  violated,  p.  92. 

Approved  in  Dreyer  v.  Pease,  88  Fed.  979,  where  State  statute 
is  sustained  by  State  courts,  one  held  thereunder  may  test  its  con- 
stitutionality in  Federal  courts. 

Habeas  corpus.— Return  on  writ  imports  verity  and  needs  b# 
evidence  until  Impeached,  p.  94. 

Approved  in  Holden  v.  Minnesota,  137  U.  S.  492,  84  L.  737,  11  8. 
Ot  146,  arguendo,  presumption  that  prisoner  was  confined  will  not 
be  Indulged  where  it  imputes  to  officer  enforcement  of  statute  not 
applicable  to  case. 

Courts.—  City  police  commissioners'  refusal  to  grant  liquor  license 
presents  no  reviewable  Federal  question,  p.  94. 

Approved  in  Water,  etc..  Oil  Co.  v.  State,  19  Tex.  Civ.  App.  14, 
44  S.  W.  942,  arguoido,  anti-trust  law  is  not  invalid  as  class  legto- 
latlon. 

137  U.  8.  96-96,  84  L.  699,  SEIEBER6BR  v.  OAHK. 

Customs  duties.— Words  In  act  receive  their  commercial  mesB- 
ing;  goods  specifically  taxed  are  removed  from  general  class,  p.  97. 

Ai^roved  in  Cadwalader  v.  Zeh,  151  U.  S.  177,  38  L.  118.  14  S. 
Ot  290,  commercial  meaning  prevails  over  meaning  among  the 
people;  Bogle  v.  Magone.  152  U.  8.  626.  38  L.  575,  14  S.  Ct  720, 
article  coming  within  two  or  more  descriptions  Is  assigned  to 
most  specific  and  restrictive;  Unit^  States  v.  Klumpp,  169  U.  8. 
218,  42  L.  721,  18  S.  Ot  312,  under  act  of  1894.  worsteds  are  dutiable 
as  manufactures  of  wool;  United  States  v.  Hopewell,  51  Fed.  801, 
6  U.  S.  App.  137,  goat  hair,  in  act  of  1890.  receiving  specific  duty^  Is 
not  within  general  clause;  United  States  v.  Field.  71  Fed.  514,  84 
U.  8.  App.  452.  carpets  are  not  dutiable  as  manufactures  of  wool. 

Customs  duties.— Worsteds  and  shoddy  are  taxable  as  such, 
where  specific  tax,  not  as  wools,  p.  97. 

Approved  In  United  States  v.  Klumpp,  169  U.  8.  215,  42  L.  722.  18 
8.  Ct  313.  distinction  between  wools  and  worsteds  done  away  with 
by  acts  of  1890  and  1894;  Murphy  v.  United  States,  68  Fed.  908,  f- 
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yQCtkm  m  "  MUQtectnrM  at  wool  **  In  let  oT  18M  doM  not  tedote 
amniifactnras  of  wonted. 

Oustoms  dntlM.—  Goods  known  to  trade  m  wontedi  m  ee  tax- 
able K^  act  of  188a,  not  as  wo^ria,  p,  M. 

Approred  In  United  States  t.  Ballln,  144  U.  a  Kl,  86  L.  888^  12  & 
Ot  fill,  main  case  suggeeted  act  <tf  1890,  making  worateda  dutiable 
aa  woolen  dotha. 

187  U.  6.  88-118.  84  L.  60a  PITZOBRAJLD.  BTO^  OONSTBUO- 
TION  CO.  ▼.  FITZGERALD. 
Prooeea  serred  oo  one  inrelgled  into  eoorft  Jnrladlctlon  will,  en 
motion,  be  set  aalde,  p.  106. 

ApproTed  In  Blnefleld,  etc.,  Impw  Oo.  t.  Sanders,  68  Fed.  887,  25 
U.  %  App.  7(^  oonrts  will  scrutinise  serrlce  upon  one  onlnten- 
tie  fslly  and  Ignorantly  In  Jurisdiction. 

DlstlDguIsbed  In  Capwell  t.  L4pe,  51  Fed.  668.  senrlce  upon  oon- 
resident  while  within  a  State  cannot  be  collaterally  attadced;  Sipe 
T.  Oopwell,  59  Fed.  972,  16  U.  8.  App.  704,  decision  of  State  court 
sustaining  series  Is  binding  on  Federal  court  and  cannot  be  col- 
laterally attacked. 

Process.— Defendant  waives  fault  In  serrlce  of  process  by  plead- 
ing to  merits  after  knowledge  of  It,  p.  106. 

ApproTed  tn  St  Louis,  etc  Ry.  ▼.  McBHde,  141  XT.  S.  132,  35  L. 
661«  U  S.  Ot  964,  pleading  to  merits  walres  objection  to  Tenue; 
Texas,  etc  Ry.  t.  Cox,  145  U.  S.  608,  36  L.  832,  12  S.  Ot  906,  gen- 
eral demnrrer  waives  objection  to  Tenue;  German  Ins.  Co.  ▼.  Fred- 
erick, 58  Fed.  147,  19  U.  S.  App.  24,  where,  pending  motion  to  quaab, 
defendant  answers  under  a  new  service,  he  walres  objection  to 
former  serrlce;  Long  t.  Long,  73  Fed.  872,  sfter  petition  for  rfr> 
moTsl  by  defendant  plaintiff  cannot  remand  on  ground  of  no  juris- 
diction orer  defendsnt;  Western,  etc.,  Irr.  Oo.  t.  First  Nat  Bank. 
9  N.  Mex.  5,  11.  47  Psc  722,  725,  garnishee  brought  before  court 
according  to  statute,  cannot  object  after  judgment  that  summons 
waa  Irregular;  Creagh  t.  Hkiultable,  etc.,  Assur.  Soc.,  83  Fed.  850. 
arguendo,  by  petition  for  remoTal  one  walTes  objection  to  Tenue. 

Distinguished  In  Ahlhsuser  t.  Butler,  50  Fed.  707.  petition  for  re- 
moTsI  does  not  waWe  objection:  Beck,  etc.,  Co.  t.  Wacker.  etc.,  Co., 
76  Fed.  14,  46  U.  8.  App.  486,  defendant  not  serred.  does  not  sub- 
mit to  jurisdiction  by  joining  defendant  serred  In  motion  to  quash. 

Procsss.—  Foreign  corjK>ratlon  is  not  within  State  for  purpose  of 
serrlce.  If  not  In  business  or  represented,  p.  106. 

ApproTed  In  Goldey  t.  Morning  News,  156  U.  S.  522,  39  L.  518,  15 
8.  Ot  561.  service  cannot  be  made  upon  an  officer  temporarily 
within  State:  Barrow  S.  S.  Ca  t.  Kane,  170  U.  S.  Ut  42  L.  968,  18 
8.  Ct  530,  corporation  doing  business  In  a  State  may  be  sued 
there  in  Circuit  Court  upon  csuse  of  sctlon  arising  out  of  Stste. 
theugh  Stats  laws  are  otherwise;  N.  K.  Fslrbank  Co.  t.  Cincinnati. 
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•tc^  Kj^  54  Fed.  428,  9  U.  S.  App.  212,  senrice  cannot  be  had  npon 
B<^citor  of  foreign  railroad  company;  Haseltlne  t.  Mlsalsalppl,  et&« 
Ins.  Oo.,  55  Fed.  745,  substituted  senrice  upon  Insoranee  commla- 
sioner  applies  only  to  companiea  doing  business  in  the  State;  BIu*> 
field,  etc.  Imp.  Go.  t.  Sanders,  63  Fed.  337,  25  U.  S.  App.  70,  supra; 
United  States  Graphite  Co.  v.  Pacific  Graphite  Go.,  68  Fed.  444,  ser- 
rice  upon  officer  casually  within  State  is  insufficient,  though  there 
en  corporation's  business;  DvansTllle  Courier  Go.  t.  United  States, 
74  Fed.  920,  service  upon  correspond^it  of  newspaper  or  telegraph 
agent  is  insufficient  as  upon  publisher;  N.  K.  Fairbank  Go.  t.  Gin- 
dnnatl,  etc,  Ry.,  54  Fed.  425,  9  IT.  S.  App.  212,  diss^ting  opinion, 
majority  holding  supra;  such  agent  is  a  representatiTe. 

Corporate  president's  signing  of  corporate  iwomise  to  pay,  with 
directors'  knowledge,  binds  company,  though  irregular,  p.  108. 

Reaffirmed  in  Hadden  t.  Natchaug  Silk  Co.,  84  Fed.  83,  First 
Nat  Bank  t.  G.  V.  B.  Mln.  Go.,  89  Fed.  445,  and  G.  V.  B.  Min.  Go. 
T.  First  Nat.  Bank,  95  Fed.  30.  Approved  in  Augusta,  etc.,  K,  Co. 
T.  Kitt^,  62  Fed.  74.  2  U.  S.  App.  409,  mortgage  of  railroad  by  its 
president  cannot  be  set  aside  by  directors  long  afterwards. 

Corporate  obligation  is  not  affected  by.  fact  that  creditor  Is  Its  di- 
rector, manager  and  promoter,  p.  110. 

Approved  in  Coe  ▼.  EUist,  etc.,  R.  Go.,  52  Fed.  543,  contract  be- 
tween two  corporations  having  same  <^cers  is,  at  most,  only  void- 
able 

Corporate  officer,  by  paying  notes  Indorsed  by  him  for  corpora- 
tion's accommodation,  does  not  become  a  volunteer;  he  may  recover 
from  the  corporation,  p.  HO. 

Bank  or  other  corporation  may  be  bound  by  implied  contract  t« 
pay  for  services  rendered,  p.  112. 

Approved  In  Symmes  v.  Union  Trust  Go.«  60  Fed.  867,  corpora- 
tion may  employ  ag^it  and  contract  to  pay  him  reasonable  com- 
pensation; Security  Co.  v.  Bennington,  etc.,  Assn.,  70  Vt  204,  40 
AtL  45,  refusing  claim  for  services  because  agreement  not  to  pay; 
Huffaker  v.  Krieger,  —  Ky.  — ,  53  S.  W.  289,  compensation  to  di- 
rectors for  valuable  services  not  set  aside  at  suit  of  dissenting 
stockholders;  Reeve  v.  Harris,  —  Tenn.  — ,  50  S.  W.  660,  officer  may 
receive  compensation  for  services  outside  of  official  duty. 

Distinguished  in  Brown  v.  Silver  Mines,  17  Colo.  425,  80  Pac.  68, 
16  L.  R.  A.  428,  director  is  entitled  to  compensation  only  when  ex- 
pressly provided  for  in  charter  or  contract;  Southwestern,  etc..  Imp. 
Co.  V.  Frari,  58  Fed.  173,  8  U.  8.  App.  444. 

AppeaL— New  trial  is  discretionary,  not  reviewable  on  appeal, 
p.  113. 

Reaffirmed  in  Philip  Schneider  Brewing  Co.  ▼•  American,  etc« 
Mach.  Co.,  77  Fed.  149,  40  U.  S.  App.  382. 
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187  U.  8.  Ui^iaS,  84  L.  680,  WILLIAMS  T.  UNITBD  BTATBI. 

Army  and  naTy.—  GUlm  of  CMonel  Frandi  Tajlor  for  half -pay 
for  MTTlco  In  Oontlnental  army  denied,  p.  181. 

Sridenoe.—  Yirfinla  commlaaloner'8  report  as  to  rights  o€  Siilltaij 
officer  held  not  to  condada  United  Statea,  p.  18S. 

Not  died. 

187  U.  &  189-141.  84  L.  aoa  LAWBJDNCB  ▼.  ROOTOR. 

Tmsta.—  In  salt  to  compel  eonreyance  damagea  held,  imdar  p^ 
collar  drcnmstancea,  actual  receipts  from  pft^»ertj  and  not  laotal 
ralne,  pi  140. 

MlscellaDeoos.—  Goode  t.  Oalnea,  146  U.  &  162.  86  L.  686»  IS  8. 
Ct  841,  and  Galnea  ▼.  Rngg,  148  U.  8.  229,  87  U  482,  18  8.  Ot  6U. 

187  U.  &  141-146.  84  L.  601,  OURNBB  ▼.  PATRICK  OOUNTT. 

Ooorts.— Repeal  of  law  conferring  Jurisdiction,  wltboot  rtserra- 
tlon  of  pending  cases,  defeats  them  also,  p.  144. 

Reaffirmed  In  National  Bank  y.  Peters,  144  U.  8.  572.  86  U  646.  12 
8.  Ot  768;  In  re  Hall,  167  U.  8.  42,  42  L.  70.  17  &  Ot  725,  rs^ 
pealing  act  taking  awaj  Jurisdiction  of  Goort  of  Claims.  Approved 
In  Bmblen  v.  Lincoln  Land  Co.,  94  Fed.  718,  Congress  may  with- 
draw to  Itself  a  contest  before  land  department;  Burllngtoo  ▼. 
Traction  Co.,  70  Yt  495,  41  Aa  615,  anlt  is  not  pending  within  a 
reserratlon  until  aerrlce  of  process. 

Distinguished  In  Dsy  ▼.  Madden,  9  Colo.  App.  469,  48  Pac  1065, 
act  repealing  ground  o€  attachment  doea  not  affect  attacfaaants 
leried. 

AppeaL— Remanding  order  la  not  8nal  judgment  rerlewabls  hj 
Supreme  Court,  p.  144. 

Reaffirmed  in  Birdseye  t.  Schspffer,  140  U.  8.  118.  85  L.  408,  U 
8.  Ct  885,  Joy  t.  Adelbert  CoUege,  146  U.  8.  857,  86  U  1004,  18  8. 
Ct  186.  and  Powers  t.  Chesspeake,  etc.,  Ry.,  169  U.  8.  96,  42  Lb 
675.  18  8.  Ct  266. 

Miscdlaneous.— Huribut  Land,  etc  Co.  ▼.  Truscott  165  V.  8. 
710.  41  L.  1185.  17  8.  Ct  994. 

187  U.  &  145-146.  84  L.  006,  THB  8TEAMSHIP  HAVBRTON. 

AppeaL— Amount  In  controrersy  in  coUlaloii  case  Is  diffwraaes 
between  sward  and  total  loas,  p.  XML 

Not  dted. 

187  U.  8.  147-157,  84  L.  686,  IN  RB  6RIHLET. 

Army  and  naTy.—  Clrll  court  may  dlschsrge  one  not  amenable  to 
aentence  of  court-martial,  p.  160. 

Army  and  naTy«— CItU  courta  may  not  eierclaa  supsrfiaefy  sr 
oorrectiTe  power  orsr  court-msrtial,  p.  160i 
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Army  and  navy.— EhilistmeDt  changes  stati^i;  no  breach  of  con- 
tract destroys  It  or  its  obligations,  p.  151. 

ApproTed  In  In  re  Morrlssey,  137  U.  &  158,  34  L.  646,  11  S.  Ct  57. 
taifant  cannot  take  advantage  of  minority;  In  re  Dowd,  00  Fed.  719, 
enlistment  of  minor  withoat  consent  is  Toidable  only. 

Army  and  navy.— Recruit  aged  forty  cannot  take  advantage  of 
fact  that  age  limit  of  enlistment  is  thirtyrflre,  p.  153. 

Cited  in  In  re  Morrissey,  137  U.  a  158,  84  U  645,  11  8.  Ot  57, 
reftntag  petition  for  discharge  by  one  a  minor  at  time  of  enlist- 

■MBt 

Army  and  navy.—  Oath  of  allegiance,  not  riding  of  artldet  o€ 
war,  is  pivotal  fact  in  enlistment,  p.  156. 

137  U.  a  157-160.  34  L.  644,  IN  RB  MORRISSBT. 

Army  and  navy.—  Provision  requiring  parents'  assent  to  mlnor^s 
enlistment  is  for  former's,  not  latter*s,  benefit,  p.  150. 

Reaflirmed  in  Solomon  v.  Davenport,  87  Fed.  320,  50  U.  &  App. 
64,  In  re  Perrone,  80  Fed.  150,  and  In  re  Dowd.  90  Fed.  710,  en- 
listment of  minor  without  consult  is  voidable  only. 

Army  and  navy.—  Age  when  Infant  may  perform  duties,  dvil  or 
military,  Is  for  legislature,  p.  150. 

Approved  in  Solomon  v.  Davenport,  87  Fed.  320,  50  U.  8.  App.  54, 
Army  and  navy.—  Bnlistment  is  contract  changing  status;  there- 
fore,  not  voidable  by  infant,  p.  150. 
Approved  in  18  Am.  St.  Rep.  641,  note,  on  contracts  <^  Infanta. 

137  U.  S.  160-171,  34  L.  640.   UNITED  8TATB8  v.  TRaNIDAD, 
ETC  COKING  CO. 
Public  lands.—  United  States  may  set  aside  patent  to  coal  lands 
fraudulently  taken  by  corporation  in  agent's  name.  p.  167. 

Approved  in  United  States  v.  Bell  TeL  Co.,  167  U.  S.  240,  42  L. 
154,  17  S.  Ct  810.  United  States  may  set  aside  patent  tot  invention. 

ICines.— Corporation  is  within  prohibition  of  R.  &,  ||  2347,  2850, 
against  acquisition  of  coal  land,  p.  160. 

Approved  in  Grand  Lodge  v.  Bollman,  —  Tex.  Cr.  — ^,  53  8.  W. 
832,  term  "  corporation  "  and  "  association  **  are  used  Interchange- 
ably; Opinion  of  The  Justices.  CO  N.  H.  630,  33  Atl.  1077,  arguendo, 
stockholders  are  the  corporation. 

Mines.— United  States  setting  aside  fraudulent  coal  patent  to 
corporation  need  not  refund  payment,  p.  170. 

Approved  in  United  States  v.  Budd,  144  U.  S.  162.  M  L.  886.  12 
8.  Ct  577,  hardship  of  such  rule  requires  that  proof  be  very  clear; 
Sdmson  V.  Olarke,  45  Fed.  763.  arguendo,  pleadings  not  sufficient 

Mlsoellaneous.- Durham  v.  Richmond,  etc,  R.  R.,  108  N.  O.  401. 
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137  U.  •.  i71-d02»  84  L.  e2S,  M0BGAN*8,  STO,  8TBAH8HIP  GO. 
T.  TBXA8,  BTOm  by. 

SC6rt0SC«s.—  Rsllrosd  mortgsge  stipulation  that  trustee  msy  take 
possession  and  sell  under  certain  circumstances  does  not  ezdnds 
ordinary  power  to  foreclose  in  equity,  p.  191. 

Beafflrmed  in  Farmers,  etc..  Trust  Co.  t.  Ohicafo,  etc,  B.  Co., 
m  Fed.  646L 

Approved  In  Ouaranty  Trust  Co.  t.  Green  Cove  B.  B.,  139  U.  8. 
142,  85  L.  118,  U  &  Ct  614,  and  Toler  t.  Bast,  etc..  By..  67  Fed. 
179,  Umltatioo  of  right  to  foreclose  should  be  strictly  construed ; 
General  Blectric  Oo.  t.  La  Grande,  etc,  Blectric  Co..  79  Fed.  2S, 
bondholders  cannot  foreclose  tiU  trustee  refuses  or  neglects  to; 
Low  T.  Blackford,  87  Fed.  899.  in  foreclosure,  court  Is  not  bound 
to  foHow  terms  of  mortgage  as  to  sale;  McFadden  v.  Mays  Land- 
ing, etc,  B.  B.,  49  N.  J.  Bq.  188,  22  Atl.  987,  remedies  are  cumu- 
lative, and  bondholder  may  foreclose  on  refusal  of  trustee  so  to  do. 

Ballroads.— Advances  for  operation,  expenses  or  Interest  does 
not  give  lien  prior  to  mortgage,  pp.  195-199. 

Approved  In  Qulncy,  etc,  B.  B.  v.  Humphreys,  145  U.  8.  108,  89 
Lb  689,  12  8.  Ot-  794,  equity  does  not  give  preference  to  Interest* 
taxes,  repairs  and  rental  out  of  proceeds  of  sale;  Farmers,  etc. 
Trust  Ca  v.  Green  Bay,  etc..  By.,  45  Fed.  665,  claim  for  death  of 
person  Is  not  entitled  to  priority;  Finance  Co.  v.  Charleston,  etc, 
B.  Co.,  62  Fed.  206.  8  U.  6.  App.  547,  equity  may  order  payment 
of  preferential  debts  upon  appointment  of  receiver;  Central  Trust 
Co.  V.  Charlotte,  etc,  B.  Co.,  65  Fed.  269,  Judgment  for  tort  has 
priority  over  mortgage  under  statute  In  force  when  mortgage  given; 
fit  Louis  Trust  Co.  v.  Biley.  70  Fed.  86,  87,  36  U.  8.  App.  100.  80 
L.  B.  A.  499,  claim  for  personsl  injuries  not  entitled  to  priority 
over  mortgage;  Whiteley  v.  Central  Trust  Co.,  76  Fed.  77.  48  U.  a 
App.  648,  84  L.  B.  A.  805,  surety  on  supersedeas  bond  is  not  entitled 
to  priority  over  mortgage;  Atlsntic  Trust  Co.  v.  Woodbridge,  etc. 
Irr.  Co.,  79  Fed.  40,  priority  of  labor  and  supply  claims  is  applica- 
ble to  irrigation  company:  Lackawanna,  etc..  Coal  Co.  v.  Farmers* 
etc..  Trust  Co.,  70  Fed.  210,  52  U,  &  App.  106.  works  of  recon- 
struction are  not  entitled  to  preference;  Southern  DcTelopment  Co. 
V.  Farmers,  etc.  Trust  Co.,  79  Fed.  215,  52  U.  8.  App.  117,  money 
for  floating  debt  coupons  and  necessary  rails  not  entitled  to  pref- 
erence; United  States  Trust  Co.  v.  Western  Contract  Co..  81  Fed. 
464,  54  U.  8.  App.  90.  similar  to  main  case;  Terre  Haute,  etc.  B. 
Go.  V.  Harrison.  88  Fed.  924.  60  U.  &  App.  287,  money  advanced 
for  betterments  not  entitled  to  preference;  International  Trust  Cc 
V.  TOwnsend,  etc,  Contr.  Co.,  95  Fed.  863,  8M,  preference  for 
•perating  expenses  extends  to  Income  only:  Hrennen  v.  Mercantile, 
«tc.  Deposit  Co.,  115  Ala.  606,  67  Am.  8t  Bep.  77,  28  So.  168,  8t 
Lb  B.  A.  62S,  frsfsretice  for  wages  applied  to  mining  and  coke 
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company;  Farmers,  etc^  Trust  Co.  t.  Bankers*,  etc.,  TeL  Co.«  148  N. 
Y.  324,  61  Am.  St  Rep.  683,  42  N.  E.  709,  31  L.  R.  A.  406,  money 
loaned  to  embarrassed  corporation,  however  used,  not  entitled  tb 
preference.  See  54  Am.  St  Rep.  414,  exhaustive  note  on  claims 
taking  preference  of  mortgage  of  railroads  and  like  property. 

Distinguished  in  Farmers,  etc^  Trust  Co.  v.  Grape  Creek  Coal 
Co.,  50  Fed.  482,  16  L.  R.  A.  004,  and  n.,  such  priority  of  mortgage 
does  not  extend  to  private  corporation;  The  Allianca,  65  Fed.  247, 
248,  claims  for  insurance  and  for  operating  ships  are  not  analogous 
to  supply  claims  prior  to  railroad  mortgage 

Equity.—  Cross-bill  may  daim  affirmative  relief  on  rights  different 
from  those  allowed  in  original,  p.  201. 

Approved  in  Gregory  v.  Pike,  67  Fed.  845,  846,  21  U.  8.  App. 
658,  as  to  cross-bill  and  intervention;  Morgan  Envelope  Co.  v. 
Walton,  82  Fed.  470,  where  defendants  asked  same  relief  against 
complainants  as  latter  asked  against  them. 

Equity.—  Time  of  filing  cross-bill  is  discretionary;  trial  court  may 
allow  it  at  the  hearing,  p.  201. 

Gonrts.—  Circuit  Court's  jurisdiction  on  cross-bill  does  not  depend 
on  citizenship  where  subject  of  litigation  is  in  court* ■  possession 
under  original  bill,  p.  201. 

Reaffirmed  in  In  re  Tyler,  140  U.  fi.  181,  87  L.  604,  18  A.  Ct 
789.  Rouse  v.  Letcher,  156  U.  &.  49,  39  L.  342,  16  «.  Ct  267,  Carey 
T.  Houston,  etc.,  Ry.,  161  U.  S.  133,  40  L.  645,  16  S.  Ct  543,  Carey 
V.  Houston,  etc.,  Ry.,  52  Fed.  6'i4,  Compton  t.  Jesup,  68  Fed.  281, 
282,  31  U.  S.  App.  486,  Mercantile  Trust  Co.  v.  Atlantic,  etc.,  R. 
Co..  70  Fed.  523,  525,  Park  v.  New  York,  etc,  R.  Co.,  70  Fed.  6*2, 
Fish  V.  Ogdensburgh,  etc..  R.  Co.,  79  Fed.  132.  and  Toledo,  etc,  R. 
Oo.  V.  Continental  Trust  Co.,  96  Fed.  504.  Approved  in  Central 
Trust  Co.  V.  Carter,  78  Fed.  233,  41  U.  8.  App.  663.  where  property 
Is  in  its  actual  possession,  court  may  decide  conflicting  claims  to 
Its  ultimate  possession;  Ray  t.  Home,  etc..  Invest  Co..  106  Ga. 
497.  82  S.  E.  606.  one  bringing  suit  out  of  his  county  must  submit 
to  counterclaim  there;  Baltimore,  etc.  Loan  Assn.  t.  Alderson, 
SO  Fed.  147,  61  U.  8.  App.  645.  arguendo. 

Distinguished  In  Baltimore,  etc.  Loan  Assn.  t.  Alderson,  90 
Fed.  146.  61  U.  &  App.  643,  where  property  was  without  district  of 

court 

Miscellaneous. —  Compton  v.  Jesup,  68  Fed.  279,  81  U.  8.  App. 
486.  arguendo,  every  court  may  prevent  Its  own  process  from  work- 
ing injustice. 

137  U.  8.  202-^24,  84  L.  691.  JONES  v.  UNITBTO  8TATS8. 
Qrimlasl  Jurisdiction  of  Federal  courts  Is  wholly  ttstutocy,  pu 
21V 
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Reaffirmed  In  Manchester  t.  Maasachuaetts,  189  XT.  ft.  28S»  85  L. 
166,  11  a  Ot  564.     Cited  In  23  Am.  St  Rep.  689.  note. 

Orimea  not  committed  within  a  State  may  be  tried  where  Oon- 
ffreea  directs,  p.  211. 

Approved  In  Gook  ▼.  United  States,  188  U.  a  181,  84  L.  918,  U 
B.  Ct  274,  place  of  trial  may  be  directed  after  offense  Is  com- 
mitted. 

Orlme  on  high  seas  or  elaewhore  beyond  iStates,  Is  triable  where 
offender  found  or  Arst  brooght,  p.  211. 

Approved  In  Cook  t.  United  SUtes,  188  U.  &  182,  84  U  918,  U 
6.  Ct  275,  holding   snpra. 

Intemjitional  law.—  New  territory  may  be  acquired  by  discovery 
or  occupation  as  well  as  conquest,  p.  212. 

Approved  In  Shively  v.  Bowlby,  152  U.  &  50,  88  L.  850,  14  8. 
Ot.  667,  title  to  Oregon  acquired  by  dlacovery  and  settlement  was 
absolute. 

Constitutional  law.— Who  Is  sovereign  of  territory  Is  questtoo 
for  political  not  Judicial  department,  p.  212. 

Approved  In  In  re  Cooper.  143  U.  6.  503,  86  U  242,  12  &  Ct 
460,  pending  negotiations  by  political  department  courts  will  not 
pass  upon  territorial  Jurisdiction  of  Behring  Sea;  The  Jampn  O 
Swan.  50  Fed.  lit  courts  are  bound  by  political  department  assuro- 
Ing  Jurisdiction  over  three-mile  limit  of  Alaska  waters;  In  re  Gunn, 
SO  Kan.  281.  232,  82  Pac.  954,  10  L.  R.  A.  542,  arguendo;  dissenting 
opinion,  majority  holding  courts  msy  Inquire  Into  transactions 
Id  legislature. 

Brldanosi— Courts  must  Judicially  notice  territory  of  their 
aoverelgn  and  Its  recognltloii  of  foreign  sovereignties,  pp.  214,  221. 

Approved  In  New  York  Indiana  v.  United  States,  170  U.  a  82, 
42  L.  98a  18  8.  Ct  540,  courts  notice  public  documents  as  to 
status  of  Indian  reservation;  The  James  O.  Swan,  50  Fed.  Ill,  and 
United  States  v.  Floomoy,  etc  Real  Bstate  Oo.,  71  Fed.  57a 
averments  contcadlctlng  matters  within  Judicial  knowledge  are 
unavailing;  Central  Trust  Co.  v.  Ashvllle  Land  Ca,  72  Fed.  86B. 
48  U.  S.  App.  t  courts  notice  Judicial  districts  from  public  records; 
Apis  V.  United  States,  88  Fed.  983,  courts  notice  order  creating 
Indlsn  reservstlon. 

ETidenccL—  Courts  may  Inform  themselves  from  trustworthy 
iM>urc<^  on  facts  Judicially  noticed,  p.  2ia 

Approved  in  Heath  v.  Wallace.  138  O.  a  564.  84  Lu  1068,  11  a 
rt  9^.  f-onrta  notice  official  statementa  of  Interior  department  as 
to  Nwamp  lands:  In  re  Duncan.  169  U.  a  457.  85  L.  223,  11  a 
01  57(1.  of  matters  which  conrta  wID  not  notice  tin  their  attention 
U  called  to  them:  Jenkins  v.  OOUard,  145  U.  a  661.  86  L.  817, 
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12  6.  Ot  873|  president's  proclamation  of  amnesty  at  dose  of 
OlTll  war  has  force  of  statute,  which  courts  notice;  Nix  t.  Hed- 
den.  149  U.  6.  807,  37  L.  740,  18  8.  Ot  862,  courts  notice  ordinary 
meaning  of  all  words,  for  which  dictionaries  are  admissible;  Caha 
T.  United  States,  152  U.  S.  222,  88  L.  419,  14  8.  Ct.  517,  courts 
notice  roles  and  regulations  of  land  department;  Lyons  t.  Woods* 
153  U.  8.  664,  88  L.  859,  14  b.  Ct  965,  whether  act  has  regularly 
become  a  law  Is  question  for  court  not  Jury;  MlUs  t.  Green,  UW 
U.  8.  658,  40  Lu  295,  16  8.  Ct  185,  court  takes  notice  of  day  o< 
election  and  of  assembling  of  constitutional  conrentlon;  l^e 
Paquete  Habana,  175  U.  &  696,  20  6.  Ot  298,  courts  notice  eoast 
fishing  boats  were  exempt  from  capture  In  Mexican  war;  United 
States  T.  Floumoy,  etc..  Real  Bstate  Co.,  71  Fed.  578,  Wllklns  t. 
United  States,  96  Fed.  841,  regulatl<ms  of  departments  hare  force 
of  law  and  are  recognized;  Jamleson  ▼.  Indiana,  etc,  OU  Oo.,  128 
Ind.  574,  28  N.  B.  82,  12  L.  R.  A.  658,  courts  notice  qualities  ef 
natural  gas,  and  averments  contradicting  same  are  unaralllng; 
Racer  y.  State,  181  Ind.  402,  31  N.  B.  84,  ayerments  contradicting 
matters  of  judicial  knowledge  are  unayalllng. 

Evidence. —  As  to  International  affairs,  courts  may  Inform  tbsni> 
selves  from  State  department  p.  216. 

Approved  In  Underbill  v.  Hemandei,  166  U.  8.  268,  42  L.  408^ 
18  8.  Ct.  85,  dvU  war  In  VenezueSEi  and  attitude  of  United  States 
thereto;  Lumley  v.  Wabash  Ry.,  71  Fed.  25,  courts  notice  treaties 
and  that  Canadian  citizens  are  aliens  for  purpose  of  Jurisdiction. 

United  States.— President  may  act  through  State  department  In 
declaring  sovereignty  over  Guano  Island,  p.  217. 

Crime  committed  on  Guano  Island  Is  still  cognisable  bj  Federal 
court  thou^  grant  thereof  forfeited  for  breach  of  act  of  1866,  p. 
224. 

Oriminal  law.— Maryland  Circuit  Oourt  has  Jurisdiction  of  mur> 
der  on  United  States  Guano  Island,  p.  224. 

United  State*.— Act  of  1866  for  acquisition  o€  Guano  Island  la 
valid,  p.  2M. 

Approved  In  Duncan  v.  Navassa  Phosphate  Oo.»  187  U.  8.  661, 
668,  84  L.  827,  828,  U  8.  Ct  242,  213,  right  to  remove  guano  from 
such  Island  does  not  create  estate  subject  to  dower. 

HIsceUaneous.—  Forsyth  v.  Hammond,  71  Fed.  449,  84  U.  •.  App^ 


187  U.  S.  225-284,  84  L.  645,  FAIjK  v.  ROBBRTSOH. 

Ouatoma  duties.—  By  act  of  1883,  wrapping  leaf  tobacco  In  bale  of 
leaf  la  not  dutiable  as  leaf  If  separable,  p.  282. 

Approved  In  White  v.  United  Statea,  65  Fed.  790t  Jute  and 
paddings  are  not  dutiable  aa  burlapa. 
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DlsthifiilBbed  til  United  Statoi  t.  SchOTcrllnSi  146  U.  8.  81«  81 
U  806,  IB  8.  Ot  28,  fonstocks  an  iMt  dotlabto  ••  cnna;  la  m 
Bhunlelii,  48  Fed.  288,  where  the  grades  of  tobacco  were  oot  dte- 
tliifiilshable;  Sobj  t.  Hubbard,  48  Fed.  2B6,  but  one  rate  la  pajablt 
apoB  a  nnlt  of  quacdty,  where  same  ia  honestly  i>acked:  United 
States  T.  Rothacblld.  9T  Fed.  790,  under  act  of  1807.  percental 
system  la  abandoned,  and  all  wrapper  tobacco  whereT«r  found 
paya  higher  duty. 

Customs  duties.—  By  act  of  188B,  unit  for  tobacco  duty  Is  not  ths 
bale,  but  the  separable  portion,  p.  282. 

Distinguished  In  Soby  t.  Hubbard,  48  Fed.  238.  287,  the  unit  Is 
the  separated  quantity  of  uniform  grade;  In  re  Blumleln,  00  Fed. 
888,  887,  14  U.  €w  App.  101,  bale  aa  packed  at  planUtlon  la  unit  If 
not  containing  separable  quantity  of  superior  tobacco;  United 
States  T.  Rosenwald,  87  Fed.  826,  80  U.  6.  App.  80,  the  percentage 
test  Is  the  commercial  bale. 

167  U.  8.  234-239,  84  L.  660,  FOURTH  NAT.  BANK  t.  AIISRI* 
OAN,  Bra,  MILIiB  OO. 
ZbsolTanoy.— Transfer  for  ralue  to  one  baring  TaUd   lien  oa 
gooda.  Is  not  Inralld,  though  Insolrency  contemplated,  p.  287. 

VSetor  may  In  New  York  treat  gooda  aa  his  own  against  which 
be  baa  lien  for  adyances,  p.  288. 

Fledges  of  goods  to  secure  scceptance  cannot  be  deprlred  thsrssf 
by  Indorsee  without  paying  acceptor's  obligation,  p.  289. 

Not  dted. 

987  U.  8.  289-840,  84  U  881,  rRBNCH  ▼.  CARTBR. 

Patents.—  French  patent  for  stone  rault  roof,  held  not  IsTentleB 
In  Tlew  of  state  of  art,  p.  814. 

Cited  In  BonneO  t.  Stoll,  61  Fed.  768,  17  U.  8.  App.  043,  alBrmlng 
07  Fed.  897,  applied  to  bedsprlng  piitent;  SImonds  Mfg.  Os. 
T.  Atkins,  68  Fed.  087,  change  In  alas  of  saw  la  not  Inyentlon. 

jfatents. —  Foreign  publication  la  competent  erldence  of  the  atate 
of  the  art,  p.  240. 

137  U.  a  246-208,  84  L.  609,  WHBBLBR  t.  JACKSON. 

Limitation  of  time  for  bringing  action  on  existing  cauaes  may 
be  abortened  If  reasonabls  time  left  P*  200. 

ApproTod  In  Campbell  t.  HaTerhlll«  100  b.  8.  610,  89  L.  281, 
16  €w  Ot  218.  atatotes  <tf  limitation  are  applicable  to  actiona  for 
tnfrlngemsnt  of  patonta. 

Ooagtittttliial  law.—  Statute  of  llmltationa  does  not  Impstr  oon* 
tracts  nalSM  unreasonable  limitation,  p.  20& 

ApproTsd  iB  Bayea  t.  Douglass  Co.,  02  Wis.  446,  08  Am  8t  Rep. 
984,  86  If .  W.  481  •  81  U  B.  A.  219,  Umltation  of  forty  days  In 
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whlcb  to  arold  m  assessment  is  unreasonable  and  Toid;  Tottle  t. 
Block,  104  CaL  440,  38  Pac.  110,  arguendo,  act  reqoliing  tax  deeds 
to  be  made  in  reasonable  time  after  act  is  constltntlonal;  Swamp 
Land  Dlst  t.  Glide,  112  Cal.  90,  44  Pac  453,  arguendo,  one  has 
not  a  vested  right  in  running  of  statute. 

Miscellaneous.— Germania,  etc.,  Bank  ▼.  Suspension  Bridge,  158 
N.  Y.  369,  54  N.  B.  35,  retroactive  right  of  appeal  is  beyond  power 
of  legislature. 

137  U.  8.  258,  84  L.  664,  MACFARLAND  T.  JAOKSON. 
Adjudged  in  conformity  with  Wheeler  t.  Jackson,  supra,  q.  t. 

137  U.  &  258-266,  34  L.  652,  DOBSON  T.  LBiBS. 

Patents.—  Reissue  is  an  amendment,  only  allowable  for  inad- 
vertent, not  intentional,  omission,  p.  265. 

Approved  in  American  Soda  Fountain  Go.  v.  Zwietusch,  75  Fed. 
677,  and  Royer  v.  Goupe,  146  U.  S.  532,  36  xj,  1077,  13  S.  Ct  169, 
where  claims  are  withdrawn  to  obtain  patent,  same  cannot  after- 
wards be  claimed;  WoUensak  v.  Sargent  151  U.  8.  229,  38  L. 
141,  14  S.  Gt  294,  that  patentee  followed  advice  of  solicitor  in 
delaying  to  apply  for  reissue  within  time  does  not  justify  delay; 
Goll  V.  Seneca,  56  Fed.  156,  patentee  is  bound  by  his  disclaimer; 
Olmsted  v.  A.  H.  Andrews  &  Go.,  77  Fed.  839,  46  U.  S.  App.  608, 
acquiescence  In  rejection  of  claim  concludes  patentee. 

Distinguished  in  Reece,  etc.,  Mach.  Go.  v.  Globe,  etc..  Mack. 
Oo.,  61  Fed.  969.  21  U.  S.  App.  244,  interpretation  will  be  liberal 
where  invention  is  broad  and  there  Is  no  issue  of  novelty  or  inven- 
tion. 

Patents.— New  claim  in  reissue  is  invalid  where  retjected  and 
withdrawn  at  original  issue,  p.  265. 

Approved  in  Peoria  Target  Co.  v.  Gleveland  Target  Co.,  47  Fed. 
787,  patentee  is  estopped  by  sworn  statement  from  setting  up 
claims  in  reissue;  Fox  v.  Perkins,  52  Fed.  208,  6  U.  S.  App.  200, 
in  suit  for  infringement,  claims  rejected  in  patent  or  reissue  can* 
not  be  set  up. 

137  U.  S.  26&'280,  34  L.  648,  BROOM  v.  ARMSTRONG. 

Chattel  mortgages.—  Foreclosure  brought  while  lien  good  in  Utah. 
keeps  debt  alive  till  decree  and  sale,  p.  278. 

Chattel  mortgages.—  Foreclosure  Is  proceeding  In  rem  and  pro^ 
erty  within  court's  power  till  judgment,  p.  278. 

Reaffirmed  in  Deck  v.  Whitman,  96  Fed.  889,  and  until  sale. 

Lis  pendens.—  Rule  of,  applies  in  Utah,  to  chattel  mortgages,  p. 
279. 

Chattel  mortgages.— Purchaser  with  notice  of  foreclosure  pco^ 
ceeding  takes  subject  to  mortgage  lien,  p.  279. 

Cited  In  66  Am.  fit  Rep.  868^  note   on  Us  pendens. 
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187  U.  &  280-C87.  84  L.  700.  UNITBD  8TATDS  t.  LTNCH. 

Ooorti.— Validity  of  act  or  anthorlty  la  not  drawn  In  quaadon 
when  diapnted  but  when  denied,  p.  285. 

Reaffirmed  tn  Sonth  Carolina  t.  8«7monr,  1S3  U.  8.  860,  88  L. 
746^  14  &  Ot  873,  and  Mnae  t.  Arlington  Hotd  Co.,  168  U.  6. 
435,  42  L.  533  18  &  Ot  111.  Followed  In  Ck>ok  Oo.  ▼.  Calnmet,  etc.. 
Canal  Co.,  188  U.  8.  668,  84  L.  1116,  11  a  Ct  440,  where  TaUdity 
of  authority  was  not  denied,  nor  denial  made  subject  of  Inquiry; 
Unford  V.  ElUaon,  106  U.  8.  50a  89  L.  241.  15  &  Ct  181,  Judg- 
ment against  tax  collector  does  not  draw  In  question  Talidity  of 
territorial  organic  act;  Abbott  ▼.  Tacoma  Bank.  175  U.  6.  418,  20 
6.  Ct  165,  distinction  between  denial  of  authority  and  of  right 
claimed  under  it. 

Oourta.—  Validity  of  comptroller's  authority  is  not  Inrolred  where 
only  accuracy  of  feea  allowed  la  questioned,  p.  285. 

ApproTed  in  Sonth  Carolina  t.  Seymour.  156  U.  8.  360,  88  L. 
745,  14  6w  Ct  874,  mandamus  by  a  State  to  commissioner  of  patenta 
to  register  trademark. 

187  U.  «.  287-290.  34  L.  670.  OROVBR,  BTC,  MACH.  CO.  T.  RAD- 
CLJPFB. 
Judgments.— Jurisdiction  of  foreign    court  may  always    be  In- 
quired Into;  another  State  la  foreign  in  this  sen«e,  p.  294. 

Reaffirmed  in  Pond  t.  Simona,  17  Ind.  App.  8G.  45  N.  B.  48,  and 
Gates  ▼.  Newman.  18  Ind.  App.  394,  46  N.  E.  655.  Approved  In  In 
re  Jamea,  99  Cal.  377,  87  Am.  St  Rep.  68,  33  Pac.  1123.  and 
Greensweig  t.  8trelinger,  108  Cal.  279,  87  Pac.  398,  though  record 
recites  jurisdictional  facts;  Great  etc..  Telegraph  Co.  t.  Purdy. 
162  U.  8.  835,  40  L.  990.  16  8c  Ot  812,  Supreme  Court  muat  judge 
for  itself  nature  of  judgment  denied  effect;  Betts  t.  Johnaon,  68 
Tt  551,  655,  86  Atl.  490.  491,  where  judgment  la  confessed,  a 
second  judgment  sdre  fadaa  la  without  effect;  Wood  t.  Augnstlns, 
70  Vt  641,  41  Atl.  584,  may  show  that  attorney  had  no  authority 
to  confeaa  judgment;  Fisher  ▼.  Fielding.  67  Conn.  105,  106,  52  Am. 
8t  Rep.  278,  274,  34  AU.  715,  82  L.  R.  A.  239,  and  n.,  arguendo, 
fitate  court  Mil  enforce  English  judgment  where  court  liaC^  juris 
diction. 

Judgment  by  default  has  no  ralidlty  In  personam  where  no  per- 
sonal aenrice  of  process  within  the  State,  p.  294. 

Approred  In  Brooks  t.  Dun,  51  Fed.  147,  substituted  process  Is 
not  constitutional  as  to  cltlsens  of  another  State;  Odell  t.  Reynolds. 
70  Ped.  662.  87  U.  8.  App.  447,  judgment  by  confession,  erroneously 
enttfsd,  oiay  be  corrected  sfter  term;  Du  Pont  t.  At)^  81  Fed 
534.  where  defendant  Is  made  party  by  reason  of  property  In  juris- 
diction, no  general  judgment  can  be  had;  De  I^  Montanya  r.  De 
La  Montanya,  112  CaL  U4^  122,  68  Am.  6t  Rep.  172,  44  Pac  84^ 
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351,  32  L.  R.  A.  86,  80,  alimony  cannot  be  granted  onder  substituted 
service;  National  Bank  t.  Fnrtlck,  2  Marr.  (Del.)  52,  60  Am.  St 
Rep.  lOA,  42  Atl.  481«  44  L.  R.  A.  118,  to  garnishee  a  corporation,  an 
office  must  be  served;  TUlinghast  v.  Boston  Oo.,  30  S.  G.  495,  18 
6.  B.  124,  22  L.  R.  A.  63,  personal  service  on  corporation  ont  of 
State,  without  attachment,  gives  no  jurisdiction;  Betts  t.  Johnson, 
supra;  Wood  t.  Augustins,  70  Yt  641,  41  AtL  584,  and  Oentral  Trust 
Oo.  T.  Chattanooga,  etc,  R.  Ca,  68  Fed.  688,  arguendo,  attachment 
cannot  be  maintained  la  Federal  courts  without  personal  service. 

JudgmcBLt  of  sister  State  being  sued  on,  defendant  may  set  up 
want  of  service  or  appearance,  p.  208. 

Approved  in  Owens  v.  Henry,  161  U.  S.  646,  40  L.  888,  16  S.  Ct 
604,  wh^e  Judgment  of  sister  State  was  revived  by  scire  facias; 
First  Nat  Bknk  v.  Ounningham,  48  Fed.  515,  arguendo,  Judgment 
by  confession  fraudulently  obtained  may  be  collatwally  attacked. 

Ctontract  by  non-resid^it  cannot  have  read  into  it  PennsylTania 
rule  allowing  prothonotary's  entf)ELDce  of  Judgment  p.  200. 

CMted  in  68  Am.  fit  Rep.  101,  lengthy  note. 

Judgments.— Comity  does  not  compel  State  to  enforce  sister 
State's  judgment  invalid  under  former's  law,  p.  200. 

Approved  hi  Rodgers  ▼.  Adriatic  Ins.  Co.,  148  N.  X.  80,  42  N.  E. 

ftie. 

187  n.  &  800-300,  84  L.  688,  JOHNSON  v.  RISK. 

Courts. —  To  give  Supreme  Court  jurisdiction,  necessary  Federal 
question  must  have  been  adversely  decided,  p.  807. 

Reaffirmed  in  Cook  Co.  v.  Calumet  etc.  Canal  Co.,  138  U.  S. 
661,  84  I«.  U15^  11  &  Ct  440,  CNeU  v.  Vermont  144  U.  S.  336. 
86  U  467,  12  S.  Ct  608,  and  Bustis  v.  BoUes,  150  U.  S.  367,  37  L. 
1112,  14  8.  Ct  182.  Approved  in  Meyer  v.  Richmond,  172  U.  S. 
^101,  10  S.  Ot  114,  dissenting  opinion,  majority  holding  constitu- 
tiooQU  question  in  motion  to  set  aside  Judgm^it  is  In  time. 

Ooorts. —  Where  non-^Federal  ground  of  State  decision  inadequate. 
Federal  ground  will  sustain  Supreme  Court's  jurisdiction,  p.  307. 

Approved  in  Walter  A.  Wood  Co.  v.  Skinner,  130  U.  S.  207,  35 
iU  105,  11  S.  Ct  580,  Henderson  Bridge  Co.  v.  Henderson,  141  U. 
&  688,  85  U  004,  12  &  Ct  118»  and  Bustis  v.  BoUes,  160  U.  fi. 
170,  87  L.  1118,  14  a  Ct  184,  aU  holding  if  independent  ground  be 
broad  enough,  writ  of  error  will  be  dismissed. 

Distinguished  in  Central  Trust  Co.  v.  Louisville  Trust  0%^  87 
Fed.  27,  as  not  in  point 

Courts.— Supreme  Court  should  not  resort  to  critical  eonjectore 
as  to  State  court's  action  on  non-Fedenal  defense^  p.  807. 

Courts.— Supreme  Court  has  no  jurisdiction  of  Fsderal  questtea 
raised  if  statute  of  limitations  sustains  State  dedsioo,  p.  800. 

Miscellaneous.— Brown  v.  LIgon.  02  Fed.  866. 


tMm  on  U.  8.  Roporta.  187 U.  8.8ia-M2 

197  U.  &  81<MM,  M  L.  674.  AUFFMORDT  T.  HBDDBN. 

OmtomM  dutlM^— AppraUen  do  not  tiy  qnestloQ  of  dntlnMo 
falno  llko  n  aolt,  tmt  munmlirlly,  p.  828. 

Banlllnned  In  Hedden  t.  Udln,  14S  U.  8.  879;  681,  86  L.  1166, 
1167»  IS  8.  Ot  881,  882,  and  Origot  t.  Hoddflo,  166  U.  «.  286»  28T, 
89  U  188*  Iff  a  Ot  96. 

Oostoms  dntlM. —  Gorornment  may  preacrtbo  terma  of  anlt 
agalnat  It  te  reranno  caaaa,  p.  82A. 

Beafflrmed  In  Muaer  t^  Magona,  166  U.  6.  247,  89  L.  187.  16  €w  Ot 
80.  Glted  In  John  ShlUJto  Oo.  t.  M'Olong.  61  Fad.  875,  6  U.  & 
App.  128»  action  against  collector  la  snlt  agalnat  goTarnment 

CNiatoaaa  dutlaa.— Ragnlarly  appointed  appralaera'  dedalon.  with 
aeopa  of  powara,  la  caoclnalTa,  p.  824. 

Raafflrmed  in  Muaer  ▼.  Magona,  166  U.  «.  217.  89  L.  187.  16  & 
Ot  80,  and  United  Statea  t.  Kanworthy*  68  Fed.  906,  28  U.  6.  App. 
460. 

CnatoBM  dutlea.— One  anlng  fdr  back  dntlea  may  not  pcore  ap- 
pralaera* recorda,  nor  ralne  of  gooda,  p.  826. 

Reaffirmed  te  Hedden  t.  laelln,  142  U.  S.  679,  86  L.  1166.  12  8. 
Ot  881,  and  Origet  ▼.  Hedden,  166  U.  8.  286,  89  Lu  188.  16  &  Ot  96. 

Cnatoma  dntiea.—  Merchant  appralaer  la  not  officer  required  to  be 
appoteted  Xfj  prealdent  court  or  department  head,  p.  826^ 

ApproTod  te  United  SUtee  t.  M'Crory,  91  Fed.  206.  68  U.  8. 
App.  862,  letter  carrier  la  officer  of  United  8tetea. 

Oteatltiitloiua  law.—  R.  8.,  I  2960,  la  not  teralld  becanae  making 
appralaemeat  for  dntlea  fldkl,  bnt  a  mle  of  enrldence,  p.  829. 

Reaffirmed  te  Origet  t.  Hedden,  166U.  h.286.238.88L.188,l8i, 
16  6.  Ot  96.  06;  and  Mnaer  t.  Magone,  166  U.  &  247.  89  L.  187, 
16  a.  Ot  80.  Approred  In  Grether  t.  Wright  76  Fed.  750,  48  U.  8. 
App.  770,  denial  of  Jnry  trial  te  controreralea  orer  legality  of  tax  la 
conatltntloiiaL 

Rtatntea.— Uniform  cauae  of  leglaladon  and  practloa  bald  of 
great  weight  on  ralldlty  of  law,  p.  829. 

187  U.  &  880-848.  84  L.  667.  THB  NAOOOOHBB. 

QaUSaloa.—  8teamar  la  te  f anlt  for  colllalon  with  achooner  keep- 
teg  Ita  cooraa,  onlaaa  onaToldable  accident  p.  888. 

Approred  te  The  Ohattahoochee.  74  Fed.  908.  88  U.  &  Appi  ffl6|, 
achoooer  aalllng  at  6Te  knota  la  not  moderate. 

OolHalon  ^  In  fog  ateamer  mnat  go  alowly  enough  to  be  able  tm 
atop  before  colllalon  after  reaael  rlalble.  p.  889. 

Reaffirmed  to  The  Umbrla,  166  U.  &  417.  41  Lu  1061,  17  8.  Ot 
615,  The  George  B.  Starr.  47  Fed.  751,  The  BoUiia,  49  Fad.  171, 
t  U.  8.  App.  20^  The  Fnldar.  62  Fed.  401,  The  Lawranca,  54  Fad. 
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644,  8  U.  8.  App.  812.  The  Traye,  55  Fed.  119,  The  Parthian,  65 
Pea.  432,  5  D.  8.  App.  814,  The  North  8tar,  62  Pied.  84,  22  U.  8. 
App.  242,  The  Traye,  68  Fed.  891,  85  V.  8.  App.  821,  The  Arthur 
Orr,  69  Fed.  852,  The  Grenadier  y.  Tlie  August  Korff,  74  F^. 
975,  The  Njmphsea,  81  Fed.  715,  Donnell  y.  Boston  Towboat  Go., 
89  Fed.  760,  50  U.  6.  App.  441,'  and  The  Patria,  92  Fed.  414. 

Distinguished  in  The  Orange,  46  Fed.  410,  yessel  unnecessarily 
obstructing  ferry-boat  should  be  solely  responsible  for  collision. 

OoUisioiL,— In  fog  steamer  should  not  go  at  rate  dangerous  t« 
eraf  t  she  ought  to  see,  p.  889. 

Approved  in  The  H.  F.  Dimock,  77  Fed.  228,  88  U.  6.  Appw  847, 
where  steamer  was  in  much-used  thoroughfare. 

Oollision. —  Eyery  yessel  should  go  at  moderate  speed  In  fog, 
mist,  snow  or  h^yy  rain,  p.  889. 

Approved  in  The  8aale,  69  Fed.  718,  and  The  Gaale,  68  Fed. 
480,  26  U.  8.  App.  164,  reduction  of  one  knot  from  full  speed  at 
sixteen  knots  Is  not  moderate. 

Collision.— Schooner  wrongfully  holding  her  course  In  extremis 
caused  by  steamer,  is  not  in  fault,  p.  840. 

Reaffirmed  in  The  8arah  Thorp,  44  Fed.  640. 

Oollision.— Absence  of  lookout  Is  not  negligence  If  not  con- 
tributing to  collision,  p.  841. 

ReafBrmed  in  The  Blue  Jacket  144  U.  &  889,  86  L.  477,  12  8.  Ot 

7ia 

Distinguished  in  The  City  of  Augusta,  80  Fed.  299,  60  U.  8.  App. 
44,  absence  throws  burden  of  proving  fault  on  other  vesseL 

Admiralty.— Exception  to  refusal  to  find  facts  cannot  be  con- 
sidered on  appeal.  If  testimony  not  before  court,  p.  841. 

187  U.  a  842-848,  84  L.  667,  80LOMON8  y.  UNITED  8TATE8. 

Patents.— Government  may  not  appropriate  employee's  Inven- 
tlon,  p.  846. 

Reaffirmed  in  OiU  v.  United  States,  160  U.  8.  485,  40  U  484,  16 
6.  Ct  826.  Approved  In  Ft  Wayne,  etc.,  R.  R  y.  Haberkom,  15 
In^.  App.  485,  44  N.  E.  824,  railroad  has  no  right  to  piitent  of  Its 
master  mechanic;  Eustls  Mfg.  Co.  v.  Bustis,  51  N.  J.  Bq.  570,  27 
Atl.  441,  applying  principle  to  employer  and  employee.  8ee  8.  O., 
Infra;  klso,  52  Am.  8t  Rep.  820,  note. 

Patents. —  Employee  cannot  charge  employer  for  use  <ji  patent 
wt  device  he  was  hired  to  perfect  p.  84a 

Approved  in  Lane,  etc,  Co.  v.  Locke,  150  U.  &  199,  87  L.  1051, 
14  8.  Ct  80,  where  Inventor  permitted  use  of  inv^itlon  for  long 
time;  McAleer  v.  United  States,  150  U.  8.  480,  87  L.  1138,  14  a 
Ci.  162,  where  employee  of  treasury  department  licensed  use  ef 
his  patent:  GiU  v.  United  States,  160  U.  &  481,  484,  486,  40  L.  48^ 
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488,  484,  16  8.  Ot  624,  825,  626,  derlces  hj  mschlnlsC  In  srsennl; 
Wbltinfton,  etc,  Mfff.  Co.  t.  Kinney,  68  Fed.  605,  606,  607.  87  U. 
6.  App.  117,  license  constmed  to  extend  not  through  Iffe  df  s 
mschlne,  trat  through  life  of  patent,  with  license  to  make  machines; 
BlsuTelt  T.  Interior,  etc.,  Insulation  Co.,  80  Fed.  909,  51  U.  8.  App. 
295,  where  employee  used  tools  and  shop  of  employer  and  per- 
mitted  use  of  machine;  Ft  Wayne,  etc.,  R.  R.  t.  Haberkom.  16 
Ind.  App.  487,  44  N.  B.  325,  supra:  Burton  t.  Burton,  etc..  Car  Co.. 
171  Mass.  489,  60  N.  B.  1029,  license  may  be  giren  before  patent; 
o^ay  be  inferred,  as  also  royalty:  Bustis  Mfg.  Co.  t.  Bustis.  51  N. 
J.  Bq.  571,  27  AtL  441,  right  to  exduslTe  use  by  employer  may  be 
Inferred;  Dempsey  t.  Dobson,  174  Pa.  fit  180.  52  Am.  8t  Rep. 
8ia  84  AU.  460.  88  L.  R.  A.  768,  and  Dempsey  t.  Dobson.  184  Pa. 
6t  586,  63  Am.  9t  Rep.  811,  89  Aa  493,  40  L.  R.  A.  551,  master  has 
license  to  use  process  patented  by  senrant;  Fry  ▼.  Rockwood 
Pottery  Co.,  90  Fed.  500,  arguendo,  where  question  of  license  was 
not  raised.    6ee  82  Am.  8t  Rep.  821,  note. 

Distinguished  In  City  of  Boston  t.  Allen,  91  Fed.  260,  50  U.  8. 
App.  465.  456,  license  does  not  extend  beyond  article  made  while 
employed. 

187  V.  8.  848-854,  84  L.  681,  MONTANA  RT.  t.  WARREN. 

▲ppeaL—  Bm  of  exceptions  to  rulings  on  instructions,  and  stat^ 
oient  of  proceedings,  held  sufficient  for  review,  p.  860. 

▲p]>eal.—  On  error  to  court's  Judgment  only  its  rulings  ve  opes 
to  consideration,  p.  851. 

Reaffirmed  In  Old  Jordan  Bfln.  Ca  t.  8oci4t4  Des  Mines,  164  U.  8. 
265,  41  L.  429.  17  &  Ct  114.  FoUowed  in  Rosen  ▼.  United  States, 
161  U.  8.  44.  40  L.  611,  16  8.  Ct  480,  rulings  to  be  considered,  must 
be  assigned  for  error;  United  States  ▼.  CUasen,  46  Fed.  69.  except 
tlons  must  be  Is  bllL 

Bridencsw—  Witnesses  familiar  with  mining  dmlm  and  surround 
tngs,  may  testify,  to  value,  p.  853. 

Reaffirmed  in  Maloy  t.  Berkin.  11  Mont  16a  27  Pac.  444.  Fol- 
lowed in  8t  Louis,  etc  By.  t.  Bradley.  54  Fed.  682,  18  U.  8.  App. 
68,  one  familiar  with  scene  may  giro  opinion  on  effect  of  bridge 
to  cmuse  oTerflow;  8t  Louis,  etc.  By.  ▼.  Edwards,  78  Fed.  749.  49 
U.  8.  App.  59.  one  familiar,  may  giro  opinion  of  damage  to  cattle 
detained  by  carrier:  Galyeston.  etc..  Ry.  t.  Daniels,  9  Tex.  CIt.  Appi 
25A.  28  8.  W.  660.  non-expert  may  give  opinion  on  cause  of  bridgo 
falling,  when  familiar  with  facta. 

Wttnsssss.— Amount  of  knowledge  necessary  for  eaq>ert  Is 
largely  within  trial  court's  discretion,  p.  853. 

Reaffirmed  In  Inland,  etc  Coasting  Co.  t.  Tolsoo.  188  U.  8.  660, 
85  U  278,  11  8i  Ot  666.  Ohateaugay  Iroa  Co.  ▼.  Blake,  144  U.  8. 
484.88US18.188.Ct7S2.8t  Looia,  etr.,  Bj.  v.  BraiHsy.  54  Psi. 
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IS  U.  &  App.  68,  and  Union  Pac.  Bj.  t.  NoTSk,  81  Fed«  080,  18 
U.  &  App.  400. 

IdDscellaneous.— Howard  t.  United  States,  70  Fed.  092,  48  U.  B. 
App.  878,  84  L.  R.  A.  514,  and  n..  Northern,  etc,  Ry.  t.  Forbli» 
15  Mont  456,  48  Am.  St  Rep.  894,  89  Pac.  571,  and  Kdly  T.  Clark, 
21  Mont  388,  88  Am.  St  Rep.  891«  58  Pkc  8T0,  42  L.  R.  A.  684. 

187  U.  S.  855-865,  84  L.  703,  OBNTRAU  BTO,  BANK  t.  UNITBD 

STATES. 
National  bank  mnat  include  in  its  returns,  ondsr  roTenne  act 
of  1884,  moneys  retained  for  State  tax,  p.  384. 

Intemal  rerenae.— Liability  of  banks  to  aocomit  under  war 
reyenue  act  of  1864,  stated,  p.  884. 

Intemal  rsTenue.^  Bank  paying  too  mueh  war  revenue  tax* 
under  act  of  1864,  denied  recoyery,  p.  864. 

Not  dted. 

187  U.  S.  866-370,  84  L.  706,  HANDLBY  T.  STUTZ. 

Corporations.— Suit  for  unpaid  stock  subscriptions  must  be  by 
one  or  more  creditors  for  all,  not  himself  exdusiyely,  p.  369. 

Approved  in  First  Nat  Bank  v.  Pearey,  75  Fed.  157,  blU  must 
be  framed  for  benefit  of  all;  Ck>mpton  v.  Jesup,  68  F^d.  299,  81 
U.  S.  App.  486,  arguendo^  co-llenholders  should  be  parties  to  suit 
of  any  one  of  them. 

Distinguished  in  Tatum  v.  Rosenthal,  95  Cal.  132,  29  Am.  8t 
Rep.  96,  30  Pac.  137,  objection  to  misjoinder  cannot  be  taken,  unless 
complaint  shows  there  are  other  creditors. 

Circuit  Court  may  admit  other  creditors.  In  suit  for  unpaid  stock 
subscription,  where  amount  of  original  daim  gives  jurisdictioB, 
p.  369. 

Approved  in  Alklre  Grocery  Co.  v.  Rlchesin,  91  Fed.  84,  tm 
creditors*  bill,  amount  claimed  by.  creditors  determines  jurisdictioB, 
and  not  amount  held  by  debtor's  assignee;  Thornton  v.  Tison,  95 
Ala.  592,  10  So.  640,  distributees^  shares  of  estate  may  be  less 
than  $500. 

Distinguished  in  Holt  v.  Bergevin,  60  Fed.  2,  claims  of  employees 
for  services  are  separate;  Putney  v.  Wbltmlre,  88  Fted.  887,  In 
creditors'  bill,  interests  are  separate. 

Appellate  oourt  has  jurisdiction,  where  fund  decreed  exceeds 
$5,000,  though  some  creditors  get  less,  p.  869. 

Approved  in  New  Orleans,  etc,  Ry.  t.  Parlcer,  143  U.  8.  52,  88 
Lb  68,  12  S.  Ct  867,  bondholders,  under  mortgage,  have  common 

Interest 

Distinguished  in  Clay  v.  Field,  138  U.  a  480,  34  L.  1060,  11  S.  Ct 
425,  action  for  widow's  dower  Is  separate  and  distinct  from  daln 
of 
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UT  U.  «.  890^886,  8i  U  70^  HAMII/rON  t.  HOMB  INfi.  00. 

Oontimet  for  peyment  of  money  on  contfofeDcj,  maklnf  srbltnr 
tar's  award  final  as  to  amount  but  not  liability,  Is  valid,  p.  88B. 

Reaflirmed  In  Kahnweiler  t.  Phoenix  Ins.  Co.,  87  Fed.  564,  OMi* 
nectlcnt  otc  Ins.  Co.  ▼.  Hamilton,  09  Fed.  268,  16  U.  a  App.  861^ 
Mntnal  etc,  Ins.  Co.  ▼.  AlTord,  61  Fed.  705.  21  U.  8.  App.  228, 
Manchester  Fire,  etc..  Co.  ▼.  Kcemer.  18  Ind.  App.  S78,  55  Am.  8t 
Rep.  285,  40  N.  B.  1111,  Lesnre  liomber  Ca  ▼.  Insurance  Co..  101 
Iowa.  522,  70  N.  W.  768,  Dee  ▼.  Key  City,  etc,  Ins.  Oo.,  104  lows, 
170.  78  N.  W.  504.  Chapman  ▼.  Rockford  Ins.  Co.,  89  Wis.  578,  68 
N.  W.  424.  28  L.  R.  A.  407,  and  dimentlnr  opinion  In  Railway  C*. 
T.  Bnrke.  04  Ohio  8t  181,  48  N.  B.  28a 

Insnrance  policy,  forbidding  action  thereon,  until  after  arbitra- 
tion, makes  that  a  condldoo  precedent  p.  885. 

Approved  in  Mutual,  etc,  Ins.  Co.  ▼.  Alvord.  61  Fed.  755,  21  U. 
8.  App.  228.  condition  precedent  must  exi>re8sly  or  Impliedly  pro- 
hibit suit;  Harrison  ▼.  Owman,  etc,  Ins.  Co.,  67  Fed.  585,  whsfv 
company  makes  appraisement  different  from  policy,  it  waives  con- 
dition preced«it:  Kahnweiler  v.  Phcenlz  Ins.  Co.,  67  Fed.  486,  88 
U.  8.  App.  280,  and  Philip  8chneider  Brewing  Oo.  v.  American, 
etc,  Mach.  Co.,  77  Fed.  140,  40  U.  8.  App.  382,  non-performanco 
of  coDditioii  precedent  must  be  specially  pleaded;  Manchester  Fire, 
stc,  Co.  T.  Kcemer,  18  Ind.  App.  878,  55  Am.  St.  Rep.  285,  40  N.  B. 
UU,  condition  preced«it  waived  by  company  Itself  adjusting  loss; 
Lesure  Lumber  Co.  t.  Insurance  Co.,  101  lows,  622,  70  N.  W.  768» 
provision  for  award,  upon  disagreement.  Is  not  condition  precodeat; 
unless  demanded;  Zalesky  v.  Home  Ins.  Co.,  102  Iowa,  620,  71  It* 
W.  068,  appraisement.  If  demanded.  Is  condition  precedent;  Dee  v. 
Key  Olty,  etc,  Ins.  06.,  104  Iowa,  170,  78  N.  W.  504.  arbitration 
Is  condition  precodttit  where  payment  Is  not  due  unto  sixty  days 
after  award. 

Bisuranoe.—  If  arbitration  not  a  condition  precedent  It  Is  cc4lat> 
oral,  and  separately  actionable  only,  not  a  bar.  p.  885. 

Reaffirmed  In  Smith  v.  Preferred,  etc.  Ace.  Assn^  51  Fed.  588, 
and  Harrison  t.  Oerman,  etc,  Ins.  Co.,  67  Fed.  580.  Approved  In 
Hudmon  v.  Cuyas,  57  Fed.  858,  18  17.  8.  App.  448,  to  bar,  plea 
must  show  that  arbitration  was  condition  precedent;  Connecticut 
etc  Ins.  Co.  T.  Hamilton,  00  Fed.  260,  16  U.  8.  App.  866,  affirmfaif 
8.  O.,  46  Fed.  45,  46,  Joint  demand  of  arbitration  by  sereral  coa* 
panles  eannot  take  place  of  separate  demand;  Burke  t.  Pierce, 
88  Fed.  97.  50  U.  8.  App.  68,  agreement  that  arbitration  shan  be 
final,  to  be  a  defense,  must  have  been  acted  on;  8ammerfieM  v. 
North,  ete.,  Ina.  Co.,  62  Fed.  259,  Insurer's  refusal  to  arbitrate,  es- 
eept  upon  terms  not  stipulated.  Is  no  bsr  to  suit;  Rend,  etc  v. 
8tats  Ins.  Oo<^  106  Iowa,  818,  64  Am.  8t  Rep.  180,  72  N.  W.  667. 
provtalon  fior  arbitration  on  disagreement  Is  colls teral;  Baitlie  v. 
Weatsm  Assnr.  Co.,  48  Ln.  Ana.  661,  SI   80.  787,  8snlal  ef  aB 
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ttablUtj  precludes  setting  up  plea  of  want  of  appralaement,  as 
conditioii  precedent;  Kahn  t.  Traders'  Ins.  Oo.,  4  Wyo.  452,  62  Ajb. 
8t  Rep.  61,  84  Pac.  1068,  where  insurer  denies  all  liability,  hs 
cannot  plead  failure  of  ccmditlon  precedent;  Connecticut,  etc^  Ins. 
Co.  ▼.  Hamilton,  59  Fed.  268,  270,  271,  272,  16  U.  8.  App.  366, 
arguendo,  holding  terms  of  policy  were  not  condition  precedent; 
Cole  Mfg.  Co.  y.  Collier,  91  Tenn.  529,  30  Am.  St  Rep.  900,  19  S.  W. 
673,  arguendo,  proyision  in  building  contract  for  submission  upon 
disagreement,  held  not  condition  precedent;  Zalesky  ▼.  Home  Ins. 
Co.,  102  Iowa,  620,  71  N.  W.  568,  condition  precedent  must  pro- 
hibit bringing  suit  till  after  award. 

Distinguished  in  Chapman  ▼.  Rockford  Ins.  Co.,  89  Wis.  878;  61 
N.  W.  424,  28  L.  R.  A.  407,  when  appraisal  is  demanded  upon  dis- 
agreement it  is  condition  precedent;  Connecticut  etc.,  Ins.  Co.  ▼. 
Hamilton,  59  Fed.  264,  16  U.  8.  App.  366,  arguendo^  holding  arbitra- 
tion was  made  condition  precedent 

187  U.  8.  886-392,  34  L.  781,  THE  PROPBI4LBR  BURLINGTON. 
AppeaL—  Supreme  Court  has  jurisdiction,  where  award  in  admi- 
ralty oyer  $5,000,  though  each  claimant  receiyed  less,  p.  891. 

Reaffirmed  in  The  City  of  Alexandria,  44  Fed.  361. 

Appellate  jurisdiction  is  not  dlyested,  llbellant  haying  recovered 
more  than  $5,000,  by  another  suit  reducing  his  pro  rata,  p.  391. 

Admiralty  appeal  Is  limited  to  law  questions  in  record,  bill  oC 
exceptions,  and  sufficiency  of  findings  for  decree,  p.  891. 

Towage  contract  does  not  create  common  carrier's  liability,  and 
negligence  or  unskillfulness  must  appear,  p.  891. 

Reaffirmed  in  The  J.  P.  Donaldson,  167  U.  8.  603,  42  L.  294,  17 
8.  Ct  953,  and   The  E.  B.   Simpson,   60  Fed.  452,  455,  23  U.  & 
App.  265. 
Towage.—  On  facts,  tug  held  liable  for  want  of  caution,  p.  888L 
Miscited  in  Ayery  y.  Burrall,  118  Mich.  676,  77  N.  W.  274. 

137  U.  S.  303-395,  34  L.  713,  IN  RE  LANCASTER. 

Habeas  corpus  refused  by.  Supreme  Court  where  no  applicatloo 
first  made  to  Circuit  Court  issuing  indictment  P*  395. 

Approyed  in  In  re  Chapman,  156  U.  S.  217,  39  L.  408,  15  8.  Ct 
888.  Supreme  Court  refuses  to  interfere  with  proceedings  in  courts 
of  District  of  Columbia,  in  advance  of  final  determination;  In  rs 
Hacker,  78  Fed.  469,  prisoner  will  not  be  discharged,  unless  indict- 
ment fails  to  charge  crime,  or  circumstances  require  early  sctioo; 
In  re  Peraltareayis,  8  N.  Mex.  33,  41  Pac.  639,  where  court  has 
jurisdiction  of  defendant  and  ofTense,  court  will  not  reyiew  00 
habeas  corpus. 

Distinguished  in  In  re  Greene,  62  Fed.  106,  00  warrant  to  reaoyc 
ts  another  district  Obvnit  Court  should  examine  indictmeot. 
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1S7  U.  8.  S96^«06»  M  U  714,  FOND  DU  LAO  0OUNT7  T.  MAT. 
Tatants.—  If  rokU  court  thoold  so  Instmct  Jniy,  p.  408. 

Resffirmed  in  Biarket,  stc,  Rj.  y.  Rowley,  166  U.  8.  (B6,  89  U 
287.  16  8.  Ot  226,  OTerweight  Blerator  Co.  ▼.  ImproTsd,  stc^  Hsll 
AssBL,  94  Fed.  181,  and  Singer  Mfg.  Oo.  ▼.  BrlU,  64  Fed.  882. 

Patents.—  Maj  patent  doable  door,  for  protection  of  Jailer,  held 
not  patentable  novelty,  p.  408. 

FoOowed  in  Hay  ▼.  Jnnean  Co.,  137  U.  &  409.  411,  84  U  728l  U 
a  Ot  108,  108. 

Patents.— Orating,  with  old  deylce  for  swinging  JaQ  door,  bdd 
■ot  a  patentable  combinatioo,  p.  407. 

Reaffirmed  in  May  t.  Jnnean  Co.,  187  U.  8.  409,  411,  84  U  780,  11 
8.  Ot  102,  108.  Applied  in  Naticmal,  etc,  Macb.  Co.  t.  Jobn  R. 
Williams  Oo.,  44  Fed.  198,  12  U  R.  A.  109,  and  n.,  to  cigar-buncblng 
machine;  Potts  ▼.  Creager,  44  Fed.  686,  to  clay  separator;  Cam];>- 
b^  ▼.  Bailey,  46  Fed.  666,  to  catch-basin  covers. 

Distinguished  in  Singer  Mfg.  Co.  y.  Brill,  64  Fed.  882,  sewing- 
fluichine  treadle  hdd  not  void  on  its  face,  though  slsments  old; 
whether  it  produced  new  result,  was  for  Jury. 

• 

187  U.  8.  408^11,  84  L.  729,  MAY  ▼.  JUNBAU  COUNTT. 
Patsnts.—  May's  Jail-door  patent  held  inyalid,  p.  411. 

Patents.—  Want  of  patentability  is  ayallable  defense,  though  not 
set  up  in  answer  or  plea,  pw  411*  . 

Not  dtML 

187  U.  8.  411-428,  84  L.  724.  UNION,  ETC.,  BANK  t.  GILLKSPn. 
Bank  recelTing  factor's  deposit,  known  to  be  principal's  money, 
cannot  apply  same  to  payment  of  factors'  overdraft  p.  416. 

Distinguished  in  Adams  ▼.  dtlsens*  Bank,  84  Fed.  272,  86  U.  8. 
App.  619,  bank  adyandng  to  consignor  has  no  equitable  lien  on 
stock,  or  proceeds  of  sale  by  consignor's  commission  men. ' 

Paetors.— One  receiring  from  factor  for  debt  money  known  to 
be  his  principal's,  must  account  therefor,  p.  419. 

Followed  in  Union,  etc..  Bank  ▼.  Moore,  79  Fed.  708^  49  U.  8. 
App.  168,  and  Citizens'  Bank  ▼.  Adams,  84  Fed.  270.  Approred  la 
Clemmer  t.  Drorers,  etc..  Bank,  167  lU.  218,  41  N.  B.  731,  bank 
cannot  apply  deposit  to  factor's  debt  though  it  knows  not  who  is  the 
consignor;  Johnson  ▼.  Payne,  etc  Bank,  60  Mo.  App.  288,  bank 
cannot  apply  deposit  to  psy  guardian's  debt;  Rock  Springs,  etc. 
Bank  t.  Luman,  8  Wyo.  141,  42  Pac.  878.  bank  cannot  apply 
proceeds  of  mortgaged  chattels  to  its  use;  Mnnnerlyn  t.  Augusta 
Bank.  88  Ga.  88a  30  Am.  St  Rep.  182,  14  8.  B.  666,  arguendo,  it  is 
Dot  conversion  for  trustee  to  deposit  money,  to  his  credit  ss  agent 

Distinguished  in  Randolph  t.  Allen,  73  Fed.  42,  41  U.  8.  App.  117, 
bank   not  required   to  exercise  superrisory   control   orer  deposit 
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knowm  f«r  tpecial  purpose;  Rock  Springs,  stc.  Bank  t.  LummB.  0 
Wyo.  164,  42  Pac  8S6,  dlssentliif  oplnloii,  majority  tioldlng  supra. 

Equitable  owner  of  moneys  In  bank.  In  another's  name,  may  sua 
bank  in  equity  therefor,  pw  420. 

Beafflrmed,  Glemmer  ▼.  DroTera,  etc.,  Bank,  157  IlL  217,  41  N. 
B.  782,  DuckeCt  T.  Baltimore  Bank,  88  Md.  20,  41  Ad.  168,  Cady  ▼. 
South  Omaha  Bank,  46  Neb.  763,  65  N.  W.  909,  CwOfj  t.  South 
Omaha  Bank,  ^  Neb.  129,  68  N.  W.  859.  Approred  In  San  Diego 
Co.  T.  California  Nat.  Bank,  62  Fed.  62,  county  may  recover  from  re- 
ceiver, deposit  by  its  treasurer,  marked  "  special.** 

137  U.  &  4^!8-435.  84  L.  719.  BIK»ELIi  TRIMMS>R  GO.  T.  STBYBN6. 
Patenta.— Orcutt's  rotary  cutter,  combining  old  elements,  with- 
out new  result  Is  not  patentable,  p.  488. 

Approved  in  Ansonla  Co.  ▼.  Blectrical  Supply  Co.,  144  U.  8.  It. 
86  L.  830,  12  S.  Ct  604.  Insulated  electric  conductor;  National,  etc 
Mach.  Co.  y.  John  R.  WiUlams  Co.,  44  Fed.  192,  12  L.  R.  A.  100, 
and  n.,  Campbell  t.  Bailey«  45  Fed.  565,  catch-basin  covers;  Johnson 
06.  T.  Paciflc;  etc..  Mills  Co.,  47  Fed.  591,  street-railroad  rails  lim- 
ited to  form  described;  Johnson  Co.  v.  Tidewater  Steel  Works,  50 
Fed.  94,  method  of  rolling  ndls;  Vulcan  Iron  Works  t.  Smith,  62 
Fed.  449,  15  U.  S.  App.  577,  band-saw  mills. 

Distinguished  in  New  Departure  Bell  Co.  v.  Belven,  etc.,  Mfg.  Co., 
64  Fed.  864,  a  device  which  had  been  desired,  is  not  anticipated 
by  futile  attempts. 

Patents.— Orcutt  rotary  cutter  shows  great  mechanical  skill,  but 
no  original  thought  Pw  485. 

Distinguished  in  Rubber  Tire,  etc.,  Co.  v.  Columbia,  etc.  Wheel 
Co.,  91  Fed.  990,  If  successful  and  new  result  is  accomplished  it  is 
Invention. 

Patents.— Improvement  in  degree  only,  but  acc<Hnpllshing  same 
object,  la  not  patentable,  p.  435. 

Approved  in  Bowman  v.  De  Gaw,  60  Fed.  912,  improvement  la 
method  of  making  flags;  Electric  Ry,  v.  Jamaica,  etc.,  R.  Co.,  61 
Fed.  678,  electric  railway;  MacKnight  v.  M'Nlece,  64  Fed.  118, 
ardflclal  pavement;  Ferris  v.  Batcheller,  70  Fed.  715,  substitution 
ef  ci^rd  or  tape  for  thread  to  fasten  buttons,  is  not  Invention;  Klein 
V.  Seattle,  77  Fed.  204,  44  U.  S.  App.  741,  insulating  pins;  William 
SchwsrzwflBlder  Co.  v.  Detroit  77  Fed.  892,  folding  chair;  Gibbon 
T.  Lower,  etc..  Rounder  Co.,  79  Fed.  827,  89  U.  S.  App.  564,  sole> 
cutting  machine;  Frederick  R.  Steams  Co.  t.  Russell,  85  Fed.  280, 
54  U.  B.  App.  617,  pill-dipping  device;  Christy  v.  Hygeia,  etc. 
Saddle  Co.,  98  Fed.  970. 

Distinguished  in  Rubber  Tire,  etc,  Co.  v.  Columbia,  etc.  Wheel 
Oa.,  01  Fed.  990. 

Patent  cannot  cover  function  not  deemed  material,  aor  Maimed 
as  new,  p.  485. 
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mmmrm%d  te  Wells  t.  Onrtls,  66  F«L  828,  U  U.  8.  Ap|».  128. 
Otertlttid  Faucet  Oa  t.  YqIcui  Bnm  Oo^  72  F«L  607»  aai  !«. 
Sehrelber  Ooi  ▼.  Orlmm,  72  Fed.  675,  48  U.  8.  A^.  10. 

187  U.  &  486.  84  L.  780,  TBXA8,  ETC.,  OATTLB  OO.  T.  0COTT. 

▲ppeaL— MotloD  iMipen  should  contain  enoofb  of  itscocd  to  en- 
able court  to  act  understandlnf  ly,  pw  4861 

Net  dted. 

187  U.  8.  486-444,  84  L.  744,  ROBERTSON  ▼.  OBL80HUBOER. 

Customs  duties.— Difference  between  philosophical  instruments 
and  professional,  stated,  p.  488. 

Cited  in  In  re  Massachusetts,  etc  Hospital  96  Fed.  074,  075,  076, 
077,  same  rule  applied  to  scientific  instruments;  Elmer  t.  United 
States,  87  Fed.  202,  arguendo. 

Dlstinirnished  in  United  States  ▼.  Presbyterian  Hospital,  71  Fed. 
867,  88  U.  8.  App.  201,  "  scientific  instruments "  refers  to  intrinsic 
disracter  of  thing  itself,  and  not  to  Its  use. 

Customs  duties.—  Proper  classiflcntlon,  where  depending  upon 
fair  consideration  of  evidence,  is  for  Jurj,  p.  441. 

▲ppeaL— Qeneral  principle  of  tariff  classification,  stated  bj  trial 
Judge,  being  correct,  case  will  not  be  rerersed,  p.  444. 

187  U.  8.  445-450.  84  L.  741,  NEW  YORK,  BTa,  BELTING  CO.  ▼. 
NEW  JERSEY,  BTCm  RUBBER  CO. 
Patents.— It  is  not  iuTention  to  transfer  to  rubber,  mat  effects^ 
preyioualy  pcoduced  to  the  eye  upon  other  materiala,  p.  440. 

Approred  in  New  York,  etc.  Packing  Oo.  t.  New  Jersey,  etc. 
Rubber  Co.,  68  Fed.  812,  814,  11  U.  8.  App.  687,  patent  limited  te 
particular  design. 

PatsBta.—  Whether  design  la  new,  la  question  of  fact,  not  detst^ 
■Insble  on  demurrer,  p.  450. 

Resfllrmed  in  Lalancei,  etc  Mfg.  Oo.  t.  Mosbeim,  48  Fed.  402. 
Approred  In  Indurated,  etc  Industries  Co.  t.  Grace,  62  Fed.  128; 
eoort  cannot  take  notice  of  prior  state  of  art;  HeuUngs  t.  Reid,  58 
Fed.  870,  demurrer  orerruled,  unless  patent  la  so  void  on  Its  face  aa 
to  require  no  defense;  Oorert  ▼.  TrsTers,  etc  Co.,  70  Fed.  780, 
doubt  should  be  resolved  in  fayor  of  patent;  American,  etc  Chamois 
Co.  T.  Buckskin  Fiber  Co.,  72  Fed.  512.  87  U.  &  App.  742,  If  court 
be  doutytfut  It  win  oTerrule  demurrer;  Osldwell  t.  Powell.  78  Fed. 
401.  80  U.  8.  App.  214,  where  patent  is  not  Toid  on  its  face,  de> 
Burrer  is  OTcrruled;  Patent  Button  Co.  ▼.  Cbnsolidated  Fastener 
Oow,  84  Fed.  100c  to  declare  patent  void  on  demurrer.  It  must  be 
dear  that  no  proofs  could  make  it  patentable;  Heaton,  etc  Fastener 
Go.  ▼.  Schlochtmejer,  60  Fed.  505,  arguendo,  where  bin  makes  pto- 
fert  of  patent.  It  may  be  considered  on  demurrsr. 


( 
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MlsceUaneona.— New  York,  etc^  Packinf  Oo.  t.  New  Jenej,  elCi, 
Rubber  Oo^  48  Fed.  568,  anoth^  feature  of  same  controyeray. 

137  U.  8.  451-457,  84  L.  788,  IN  RB  PENNSYLVANIA  OO. 

ICandamtui.—  Bnpreme  Court  may,  bj  mandamua,  comprt  Intalor 
court  to  take  JurlBdictloii  npcMi  refusal,  p.  452. 

Reaffirmed  in  In  re  Hohorst  150  U.  8.  064,  87  L.  1215,  14  8.  Ct 
225,  and  In  re  Atlantic  Oitj  R.  R.,  104  U.  8.  635^  41  L.  580,  17  8. 
Gt  20a  ApproTed  in  Schints  ▼.  Morris,  18  Tex.  CIt.  App.  581  35 
8.  W.  523,  allowing  mandamus  to  compel  new  trial. 

Mandamus  will  not  issue  where  writ  of  error  lies,  or  there  Is 
other  remedy,  p.  453. 

Reaffirmed  in  In  re  Morrison,  147  U.  8.  26,  87  U  05,  13  &  Ct 
250,  and  American  Oonst.  Co.  t.  Jacksonrille  Ry.,  148  U.  8.  879, 
87  li.  489,  18  8.  Ct  701. 

Courts.—  Act  of  1887  was  intended  to  contract  the  jurisdictioD  of 
Federal  courts,  p.  454. 

Reaffirmed  in  Fisk  t.  Henarle,  142  U.  8.  407,  35  L.  1083,  12  8. 
Ot  210,  Shaw  V.  Qulncy  Mln.  Co.,  145  U.  S.  449.  30  L.  771«  12  & 
Ct  967,  Martin  y.  Baltimore,  etc.,  R.  R.,  151  U.  8.  087,  88  L.  310. 
14  8.  Ct  588,  Tennessee  ▼.  Union,  etc..  Bank,  152  U.  S.  402.  38  U, 
514,  14  S.  Ct  057,  Mexican,  etc.,  R.  R.  ▼.  Dayidson,  157  U.  S.  208^ 
39  L.  075,  15  S.  Ct  505,  Missouri,  etc.,  Ry.  ▼.  Fitzgerald,  100  U.  8. 
583,  40  L.  543,  10  S.  Ct  390,  Wabash,  etc.,  Ry«  t.  Brow,  104  U.  S. 
277,  41  L.  434,  17  S.  Ct  127.  St  Louis  R.  Oo.  ▼.  Pacific  Ry.,  52  Fed. 
772,  Thurber  v.  Miller,  07  Fed.  378,  82  U.  8.  App.  209,  Wise  ▼. 
Nixon,  78  Fed.  204.  Farmers,  etc..  Bank  t.  Schuster,  80  Fed.  104, 
62  U.  8.  App.  019.  Hartford,  etc.,  R.  Co.  t.  Montague,  94  Fed.  228^ 
Arkansas  t.  Kansas,  etc..  Coal  Oo.,  90  Fed.  850,  and  State  t.  Port 
Royal,  etc.,  Ry.,  45  8.  0.  482,  28  S.  B.  371. 

Courts.— Act  of  1887  removes  Supreme  Court's  power  to  man- 
damus, where  Circuit  Court  improperly  remands  remored  cmus6» 
p.  454. 

Reaffirmed  in  Fisk  t.  Henarle,  142  U.  8.  408,  85  U  1088,  12  8. 
Ot.  210,  and  Missouri,  etc,  Ry.  t.  Fitzgerald,  100  U.  8.  581,  40  U 
642,  10  8.  Ct  395.  Followed  in  Powers  t.  Chesapeake,  etc..  Ry^ 
109  U.  8.  96;,  42  L.  675,  18  8.  Ct  266,  order  remanding  is  not  review- 
able; Patt^i  V.  OiUey,  62  Fed.  497,  order  dismissing  is  not  final 
Judgment  subject  to  writ  of  error;  May  v.  State  Nat  Bank,  59 
Ark.  619.  after  remanding,  jurisdiction  of  State  court  Is  conclusive; 
Knahtla  v.  Oregon,  etc.,  R.  Co..  21  Or.  140,  27  Pac.  92.  jurisdiction 
of  State  court  fs  not  lost  when  cause  ordered  removed  1^  it  Is 
remanded. 

Distinguished  In  Detroit  v.  Detroit,  etc.,  Ry.,  54  Fed.  11«  argo- 
eodo,  neither  order  removing  nor  remanding  are  final. 

RemoTal  for  local  prejudice,  under  act  of  1887,  Is  only  posslbto 
whete  amount  exceeds  |2,000|,  p.  464. 
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ReaiBrmod  In  Detroit  t.  Detroit  etc^  Ry^  54  Fed.  5^  IVmI  t. 
deTeland,  etc.,  By.,  65  Fed«  148,  22  U.  8.  App.  707.  MlddletoD  ▼. 
Hlddleton,  87  Iowa.  294.  64  N.  W.  143»  and  Hunt  y.  Hardin.  14 
Tex.  dr.  App.  286,  36  S.  W.  1029.  Approved  In  In  re  Cllley,  58  Fed. 
080,  086,  probate  of  will  la  not  anlt  at  common  law.  or  In  equity* 
nor  removable;  Jackson  y.  Pearson.  60  Fed.  124.  125.  defendant  In 
another  State  may  remove  on  ground  of  prejudice,  though  co- 
defendants  are  citizens  of  State  where  suit  Is  brought:  Thurber  y. 
Miller,  67  Fed.  878,  82  U.  8.  App.  209.  restriction  as  to  residence 
In  second  and  fourth  clauae  of  section  2.  Is  Implied  In  third 
clause:  In  re  Foley,  76  Fed.  894,  probate  proceedings  are  not  ro- 
moyable;  Chappell  y.  Chappell.  86  Md.  544,  89  AtL  989,  Federal 
courts  have  no  jurisdiction  of  divorce  suit 

RemoTsl.—  Affidavit  of  local  prejudice  must  state  facts,  not  mere 
belief,  sufficient  to  satisfy  court,  p.  457. 

Reaffirmed  In  Flsk  v.  H^arie.  142  U.  S.  468,  85  L.  1068,  12  8.  Ot 
210,  BeUaire  v.  Baltimore,  etc,  R.  R.,  146  U.  8.  118,  36  L.  911.  13 
S.  Ct  17,  Walcott  v.  Watson.  46  Fed.  581,  Smith  v.  Crosby  Lumber 
Co.,  46  Fed.  821.  Reeves  v.  Coming.  51  Fed.  776,  Schwenk  v.  Strang, 
99  Fed.  211.  19  U.  8.  App.  300,  TScoma  v.  Wright  84  Fed«  888, 
Crotts  v.  Southern  Ry..  90  Fed.  2,  and  Pennsylvania  Co.  v.  Versten, 
140  nL  648,  30  N.  B.  541.  15  U  R.  A.  800.  and  n.  FoUowod  te 
Oumow  T.  Phoenix  Ins.  Co..  44  Fed.  807,  affidavit  of  knowledge  Is 
insufficient;  Adelbert  etc..  Reserve  Univ.  v.  Teredo,  etc  Ry..  47 
F^ed.  848,  and  Carpenter  v.  Chicago,  etc.,  Ry.,  47  Fed.  535,  after 
removal,  court  win  not  receive  counter  affidavits  and  motion  to 
remand;  Hall  v.  Chattanooga  Agricultural  Works,  48  Fed.  602.  604, 
petition  should  state  facts  relied  on;  Reeves  v.  Coming.  51  Fed. 
777,  notice  of  petition  Is  not  necessary:  Detroit  v.  Detroit  etc.,  Ry., 
54  Fed.  17,  but  affidavit  need  not  be  on  persons!  knowledge:  Crotts 
T.  Southern  Ry..  90  Fed.  3.  court  having  exercised  its  discretion* 
cannot  remand  after  term;  Meyer  Drag  Co.  v.  Malm.  47  Kan.  764, 
28  Pac.  1012.  plaintiff  cannot  remove. 

Cited,  arguendo.  In  Heradon  v.  Southern  R.  Oo^.  73  Fed.  308,  and 
Bonner  v.  Meikle.  77  Fed.  487.  notice  of  petition  to  remove  should 
be  given:  Tucker  v.  Inter-State  Life  Assn..  112  N.  C.  797.  17  8.  B. 
682,  and  Lawson  v.  Richmond,  etc.  Ry..  112  N.  C.  396.  17  S.  B. 
171.  State  court  may  decline  to  permit  removal  erroneously  ordered. 

Distinguished  In  Detroit  v.  Detroit  etc,  Ry..  54  Fed.  12,  all- 
davit  on  l>e]ief  of  credible  penton.  as  to  facts.  Is  sufficient 

Miscellaneous.— Wilson  v.  Smith.  06  Fed.  88.  Incidentally. 

1317  U.  8.  457-45a  84  L.  741.  IN  RB  PBNNSTLVANIA  00. 
A41iidged  Is  confcHrmlty  with  Bx  parts  Pennsylvania  Co^  sopr^ 

«.  ▼• 
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1ST  n.  «.  458-46i,  M  L.  782;  BA£8  T.  TAFT. 

•gandnmiw  r-  Pet temptoiy  writ  to  compel  tax  levy,  to  pay 
fWMt>ald  boiid%  nfoMd  because  poircr  to  tefy  Tiiafiiit^,  ^ 

Not  ettad. 

137  U.  8.  46^-473,  34  L.  794,  HOFFMAN  ? .  OTnUNEI. 

Erldanoe.— Party's  sdmlssioos  wblle  tnsane  ciimot  bt 
bssiB  of  decree  against  him.  ii.  471. 

Oompromlso^—  Delrtoif s  lefiresentatlfln  of  tnalilBty  to  poy 
}  slstent  with  retaining  means  to  support  family,  or  pay.  othes 

p.  472. 

Oompromiso  of  serentecn  years  standing,  ast  Toldabte  to 
where  debtor  since  becamo  Insane,  p.  478. 

Not  dted. 

137  U.  S.  473-479.  84  I..  7S9.  BANK  OF  BRITISH  NORTH 
lOA  ▼.  COOPER. 
AppeaL—  €k>nte8ted  facts  must  be  acoeptod  by  Supreme 
fo«ind  by  joiy,  p.  474. 

Agent's  disregard  of  Instmctlon  makes  him  liable  for  c 
iMs;  e.  g..  bank's  failure  to  mall  check,  p.  4711. 

Brldence.— Whether  bill  states  entire  contract  or  maj 
by  parol.  Is  for  jury.  p.  477. 

Bank  receiTlDg  money,  instructed  to  pay  sender's  de 
substitute  creditor's  wishes  as  to  Ito  transmission,  p.  478 

Followed  In  American,  ete..  Bank  ▼.  Loretta,  etc^  Ml 
01.  110.  06  Am.  St  Rep.  236,  46  N.  B.  204,  such  l>ank  a 
deposit  to  credit  of  party's  bank  to  whom  It  ta  sent. 

PrlndiMd's  loss,  consequent  upon  agenf  s  disregard 
tions,  must  be  borne  by  agent  p.  479. 

Oited  in  San  Pedro  Lumber  Cb.  y.  Reynolds,  121  Cal 
415.  where  funds  are  embezzled  through  a  manager^c 
burden  is  on  him  to  show  he  Is  not  liable  for  -whole  lo 

137  U.  8.  480-488,  84  L.  766.  AMBL.DR  T.  KPP1NOB2B 

Couzts.-<By.  act  of  1887,  assignee  can  sue  In   Olrci 

trespass  to  property,  though  assignee  could  not*  p.  48S 

Approred  in  Connecticut  t.  Chicago,  etc.,  R.  Oo.« 
assignee  of  claim  for  oyercharge  of  frelgbt,  msiy  n 
Oourt;  Bertha,  etc..  Mineral  Co.  y.  Vaughan,  88  F*edL. 
of  share  in  an  estote  may  sue;  Mexican,  etc.,  St.  R. 
167  U.  S.  206.  89  L.  674,  16  S.  Ct  665,  arpoexido,  5 
remoyal  is  limited  to  suits  under  sectioa  X;  sui^  k 
mortgagee  cannot  be  remored. 
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^^^  tr.  S.  48a-49Q,  U  li.  734,  HOLDBN  v.  MINNB60TA. 

Statata  repeallnf  preTiaoB  Inconsistent  ones,  by  necessarjr  Inpil- 
catlons,  leares  consistent  laws  standing,  p.  491. 

C^ozistltutloiial  law.—  Begulatlons  as  to  banging,  h^d  not  to  affect 
substantial  rights,  and  not  ex  post  facto,  p.  491. 

GIted  In  Holden  t.  Hardy,  169  U.  8.  880^  42  U  789i  18  &  Ot.  886, 
upholding  eight-hoar  law.  See  37  Am.  8t.  Rep.  606^  Bote  on  €X 
poet  facto  laws. 

Constltiational  law.— Prorlslon  for  solitary  coaflnement  being 
prospective  only,  held  not  ex  post  facto,  p.  494. 

Approved  in  Sage  t.  State,  127  Ind.  19.  26  N.  B.  669,  amendatory 
act,  8ln:&pl7  re-enacting,  is  not  ex  post  facto;  State  ▼.  Kingsly,  10 
B(f out.  54T,  prosecution  by  information.  Instead  of  indictment.  Is 
ex  post  facto;  People  ▼.  McDonald,  6  Wyo.  636,  42  Pac  18,  29 
X^,  R.  A.  S3S,  repealing  an  act  without  a  saying  clause,  as  to  pend- 
ing proceedings,  prevents  affirmance  of  conyiction;  McBlyalne  y. 
SniBb,  142  U.  S.  159,  35  L.  973»  12  S.  Ct.  158,  arguendo,  similar 
provision  In  New  York  code  Is  yalld;  In  re  Tyson,  a  Oolo.  80,  39 
I>ac.   109^,    arguendo. 

Constltix^ional  law.—  Regulation  that  goyemor  fix  date  of  execu- 
tion for  murder,  is  not  undue  process  of  Ia^i  P-  495. 

Reafflrme<3  in  Lambert  y.  Barrett,  159  U.  S.  663,  40  L.  297,  16  8. 
Ot.  136.  A^pproyed  in  Schwab  v.  Berggren,  143  U.  S.  451,  36  L.  224, 
12  S.  Ct  628,  and  C?i-oss  y.  Burke,  146  U.  S.  83,  36  L.  897,  IS  S.  CL 
22.  time  and  place  of  execution  are  not  part  of  judgment  or  sen- 
tence: Ck>n3xnon wealth  y.  Hill,  135  Pa.  St  393,  39  Atl.  1058,  argu- 
endo, appeal  does  not  act  as  supersedeas;  upon  affirmance  sheriff 
niay  execute. 

137  U.  S.  '^96-507,  34  L.  762,  Ba^SSBTT  ▼.  tINITBD  STATES. 

Atppeal. —  Supreme  CJourt   win  not   consider  questions  not  pre- 
sented below,  except  as  to  Jnrladlctlon,  p.  W)l- 

"Witnessee.— Neither    spouse     |g  competent   witness   against   the 
other,  in  criminal  prosecutions,    p.  505, 

Approved  In  Hopkins  y.  Grlrnshaw,  166  tJ.  S.  849,  41  U  741,  17 
S.  Ct.  404,  widow  cannot  testify  to  prlyate  conyersation  with  her 
linsband;  State  y.  McGrath,  35  Or.  110.  67  Pac.  321.  husband,  by  be- 
coming 'w^^tness,  does  not  consent  to  examination  of  wife. 

■VJTitii®**®®-— l^gal  wife  cannot  testify,  in  Utah,  against  spouse 
accuse<l  of   polygamy,  p.  604. 

Appro^^  ^°  People  y.  Quanstrom,  93  Micb.  269.  63  N.  W.  167, 
16  t.    ^-  ^'  ^^'  same  rule  for  bigamy. 

DlstlXi^^^*^^^  In  Dili  y.  People,  19  Oolo.  477,  41  Am.  St.  Rep.  26^ 
36  Pac.  232,  wife  may  testify  against  husband  prosecuted  for  per- 
jury H»  *^*^  ^^^  dlyorce;  Jordan  y.  state,  142  Ina.  426,  41  N.  B. 
819  inJ^^  ipouse  may  testify  against  the  otber;  People  y.  Qnan- 
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•trom,  93  Mich.  289,  261.  58  N.  W.  167,  168,  16  L.  B.  A.  125.  791^ 
dlssentliif  optnion,  majority,  holding  snpnL 

Witneies.—  Polycsmy  does  not  come  within  exception  making 
wife  compet^it  witness,  where  crime  committed  against  her,  p.  506. 

Approved  in  People  t.  Qnanstrom,  93  Mich.  259,  58  N.  W.  167» 
16  U  R.  A.  725,  and  In  re  Mayfleld,  141  U.  &  118,  85  L.  687,  11  8^ 
Ct  940,  arguendo. 

Distinguished  Is  DlU  ▼.  PeoiHe,  19  Oolo.  480.  41  Am.  8t  Rep.  268» 
86  Fac.  288,  hiding  supra;  Jordan  y.  State,  142  Ind.  426^  41  N.  B. 
819,  supra;  State  t.  Chambers,  87  Iowa.  4,  48  Am.  St  Rep.  851.  53 
N.  W.  1091.  incest  with  st^^Hlaughter  Is  crime  against  wife;  People 
▼.  Quanstrom.  98  Mich.  261,  53  N.  W.  168,  16  L.  R.  A.  726,  dissent- 
ing opinion,  majority  holding  supra. 

137  U.  8.  507-521.  34  L.  747,  CHICAGO.  BTa.  RY.  t.  ARTERY. 

Master  and  senrant.—  Section-hand  is  within  Iowa  code,  making 
railroad  liable  for  fellow  serrant's  negligence,  p.  515. 

Reaffirmed  in  Larson  y.  Illinois,  etc.,  Ry..  91  Iowa.  83.  86,  58  N.  W. 
1077.  Followed  in  Akeson  t.  Chicago,  etc..  Ry.,  106  Iowa.  60.  76 
N.  W.  678,  filling  tenders  Is  engaging  in  use  and  operation  of  road. 

Distinguished  in  Pearson  y.  Chicago,  etc,  Ry.,  47  Minn.  11«  49 
N.  W.  303,  loading  railroad  iron  is  not  wotk  connected  with  nse 
and  operation  of  road. 

Witness  sought  to  be  impeached  must  first  hare  his  attention 
called  to  time,  etc.,  of  contradictory  statement,  p.  519. 

Reaffirmed  in  Mattox  y.  United  States,  156  U.  S.  246,  89  L.  412. 
15  S.  Ct  341.  Approyed  In  Hickory  y.  United  SUtes,  151  U.  S. 
309,  38  L.  174.  14  S.  Ct  836,  proof  of  contradictory  statementi  of 
one^s  own  witness,  is  generally  Inadmissible. 

Trial.— Witness  may  be  cross-examined  as  to  Ids  written  stats> 
ment  without  calling  person  to  whom  made,  p.  519. 

Approyed  in  Fordyce  y.  Hardin.  54  Atk.  556,  16  S.  W.  576,  yalue 
fixed  In  one's  assessment  list  may.  be  used  against  him. 

187  U.  6.  521-<{28,  M  L.  780,  WSLJjFCRD  y.  SNYDER. 

Wills. —  Bequest  of  personalty  to  be  held  in  trust  for  daughter 
yests  absolute  title  disposable  by  her  will,  p.  626. 

Reaflirmed  tai  Martin  y.  Fort,  83  Fed.  24,  54  U.  6.  App.  827. 
Approyed  in  Patton  y.  Lndington,  103  Wis.  648,  74  Am.  St  Rep.  919, 
79  N.  W.  1079,  law  fayors  yested  rather  than  contingent  bequests; 
Cotter  y.  Couch,  141  U.  S.  311,  85  L.  730,  11  S.  Ct  1009.  arguendo. 

Wills.— Legacy  in  trust  for  daughter  during  life,  then  to  her 
Issue,  or  sisters,  confers  absolute  title  on  unmarried  daughter,  p. 
527. 

Approyed  In  Cooksey  y.  Hill.  —  Ky.  ^,  50  8.  W.  288,  construing 
dvylse  to  daughter  with  limitations  oyer,  as  conditional  fss^ 
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1S7  U.  &  628~&42»  M  L.  767.  8T.  PAUL,  BTCL,  RY.  t.  PHSLP8. 

Statutes.— Clear  letter  of  law  la  not  to  be  disregarded  In  fiirer 
ef  alleged  settled  policy  of  goTemment,  p.  53<). 

Reaffirmed  In  Olty  ▼.  Detroit,  etc.,  Ry.,  66  Fed.  907.  Approved 
In  The  Bdlpse^  68  Fed.  279,  coDteiiii>oraneoiis  construction  \jfj  coorts 
and  department  is  controlling;  Knox  Coonlj  y.  Horton,  68  Fed. 
not  8t  U.  S.  App.  6ia,  Shrere  t.  Obeesman,  69  Fed.  789,  82  U.  & 
App.  6T6C  fit  Panl,  etc,  Ry.  ▼.  Sage,  71  Fed.  47,  86  U.  S.  App^ 
MK  Barber,  etc  PtT.  Ga  t.  Deorer,  72  Fed.  846,  86  U.  S.  App. 
dOOt,  and  Pearsall  ▼.  Great  Northern  Ry.,  78  Fed.  942,  eutute  should 
bo  held  to  mean  what  It  plainly  expresses;  The  J.  D.  Peteis,  78 
Fed.  875k  ruling  of  secretaiy  of  department  is  not  condusiye. 

FnbUo  lands.— Railroad  aid  land  grant  to  Minnesota  territory 
not  limited  to  lands  afterwards  within  State,  p.  686. 

Poblle  lands.— Aided  railroad  in  territory  ntay  obtain  full  quota 
9t  lands  though  part  within  a  subsequent  State,  p.  688. 

PnbUs  lands.— Railroad  grant  Is  in  praesenti,  and  takes  effect 
npon  location  as  of  date  of  grant,  p.  641. 

Fnblio  lands.—  Part  of  rallrcihd  grant  within  Indian  resenratlon 
psssed  on  extinguishment  of  Indian  title,  p.  64L 

187  U.  &  642-662,  84  L.  772,  MKRRITT  ▼.  OAAfSRON. 

Oostaans  dntles  on  goods  in  bonded  warehouse  may  be  paid  at 
any  time  after  entry,  p.  661. 

Reaflrmed  in  Gadwalader  t.  Partridge,  187  U.  S.  656.  84  L.  784. 
11  a  Ot  182.  Approred  in  Burr  y.  United  States.  66  Fed.  742, 
Squidhtlon  is  asaesament  and  muat  be  by  lawa  then  In  force,  ra> 
gardleaa  of  when  gooda  were  Imported  or  withdrawn. 

Ottstoms  duties.— Ten  daya  allowed  for  protest  date  from  ascer- 
tainment and  liquidation  of  duty,  p.  661. 

Reaffirmed  in  Cadwalader  y.  Partridge,  187  U.  8.  656.  84  L.  784. 
U  6.  Ct  182,  and  baltonatall  y.  RuaaeU.  152  U.  S.  633.  88  L.  6781 
14  6.  Ot  786.  Approyed  in  Bhmey  y.  RIclcard.  167  U.  fi.  866.  89  U 
786.  15  8.  Ot  648.  proteat  after  depoalt  of  money  and  receipt  of 
gooda,  but  before  liquidation,  la  too  late;  John  Shillito  Co.  y. 
ITClung.  45  Fed.  780.  arguendo,  collector  not  estopped  from  setting 
up  ninety-day  limitation  becauae  he  failed  to  notify  importer  of 
diapoaltlon  of  appeal. 

Statutes.-  Departmental  regulation,  eyen  of  long  atandlog,  can- 
not repeal  or  control  clear  atatute,  p.  562. 

Reaffirmed  lo  CadwaUder  y.  Partridge,  187  U.  S.  666,  84  U  781 
11  S.  Ot  182.  Approyed  In  The  Bcllpso,  68  Fed.  279,  construction 
by  secretary  for  six  years  Is  controlling  In  case  of  doubt;  Hayaeo 
T.  Brewster,  46  Fed.  476»  arguendo,  stipulation  by  aubordinnts 
cannot  nUmw  tmportar  tnm  protssi  and  appeal;  ITFsddan  t. 
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Mountain  View  'Min.,  etc.,  Co.,  87  Fed.  150»  snd  Hartman  ▼.  War- 
ran,  76  Fed.  162»  40  U.  &  App.  2^,  construction  of  land  depart- 
BMot  cannot  preyaO  a|(feiin8t  a  clear  statute;  The  J.  D.  Peters,  78 
Fed.  875,  arguendo,  contemporaneous  construction  Yifj  d^Mirtment 
is  controlling  only  in  cases  of  ambiguity. 

187  U.  6.  668-«65,  84  L.  783,  QADWALADBR  ▼.  PARTRIDGB. 

Customs  duties.— Ten  days  for  protest  run  from  ascertalnuMiit 
and  liquidation;  collector's  decision  thereafter  final,  p.  066. 

Approved  in  Barney  y.  Rickard,  157  U.  6.  806,  89  L.  786,  16  8. 
Ct  648.  protest  tifter  deposit  of  money  and  receipt  of  goods,  hut 
before  liquidation.  Is  too  late. 

Customs  duties.—  Reyersal  of  prior  erroneous  ruling  cannot  aid 
Importer  paying  without  protest,  p.  665. 

187  U.  8.  666-567,  84  L.  776,  MACKALL  T.  0A8ILBAR. 

Cancellation  of  deed  will  not  he  decreed  hy  equity  where  deed 
▼old  on  its  face,  p.  664. 

Compromise  satisfied  by  deed  from  father  to  son  is  not  TOidabto 
because  deed  later  defeated  by  his  brothers  and  sisters,  p.  666. 

Bquity.— I>octrine  of  laches  rests  upon  discouragement  of  stals 
demands  and  peace  of  society,  p.  666. 

Approved  in  St.  Paul,  etc.,  Ry.  ▼.  Sage,  49  Fed.  824,  4  U.  8.  App. 
160,  confiicting  railroad  grants;  Lemolne  t.  Dunklin  Co.,  61  Fed. 
492,  10  U.  S.  App.  227,  delay  of  twenty-two  years  after  repudiating 
trust  of  county  In  swamp  lands  constitutes  laches;  Naddo  t.  Bar- 
don,  61  Fed.  496,  4  U.  S.  App.  642,  it  is  laches  to  delay  ten  years 
lifter  repudiation  of  trust;  Kemp  ▼.  Nickerson,  66  Fed.  688,  bill 
against  executor  seeking  distribution  of  estate  after  twenty-thrso 
years,  is  stale;  Post  v.  Beacon,  etc.,  Electrical  Co.,  89  Fed.  4.  60 
U.  8.  App.  409,  equitable  estoppel  held  analogous  to  laches  and 
may  be  assigned  on  terms  or  sua  sponte;  Taylor  t.  Whitney,  68 
Minn.  890,  57  N.  W.  988,  cfaim  thirty  years  old  is  stale;  WUson  t. 
8t.  Louis,  etc.,  Ry.,  120  Mo.  67,  26  8.  W.  629,  suit  against  stock- 
holders for  subscription  four  years  after  dissolution  is  stale;  Lioomis 
▼.  Rosenthal,  34  Or.  601,  57  Pac.  60,  heirs  cannot  attack  a  sale  after 
fifteen  years,  when  property  has  advanced;  Bruner  ▼.  Finley,  187 
Pa.  iSt  407,  41  Atl.  341.  suit  fifteen  years  after  repudiation  of  trust 
is  stale;  Kelly  y.  Green  Bay,  etc.,  R.  Co.,  80  Wis.  886,  60  N.  W. 
189,  equity  will,  of  Its  own  motion,  refuse  relief;  Rogers  y.  Van 
Nortwick,  87  Wis.  429,  58  N.  W.  762,  delay  of  three  years  to  com- 
pel transfer  of  stock  which  has  appreciated  is  stale. 

Xquity  will  not  aid  claim  after  lapse  of  time,  death  of  witnesses, 
and  deliberate  delay,  p.  666. 

Reafiirmed  in  Hammond  y.  Hopkins,  143  U.  S.  250,  86  L.  146,  13 
&  Ot  427,  (Melms  y.  Pabst  Brewing  Co.,  93  Wis.  174,  67  Am.  St 
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Eip.  91%  66  N.  W.  624.  Followed  In  Boone  Oa  ▼.  BorUnftos,  eCc^ 
B.  Rn  116  U.  8.  603,  85  U  623,  11  6.  Ot  600,  Uches  apply  to  • 
cetonty  attacking  a  decree  for  frand;  Hoyt  t.  L4itbani,  143  U.  fik 
667,  88  L.  266,  12  &  Ot  673.  rnle  Is  especially  applicable  wbere 
there  Is  delay  to  see  If  property  will  advance;  Whitney  ▼.  Fox,  166 
U.  S.  64S,  41  L.  1140,  17  8.  €t  717,  equity  wiU  not  tolerate  delay 
till  principal  witness  becomes  Impaired  by  disease;  HoUaday  t. 
Land,  ete^  Imp.  Co.,  67  Fed.  702,  18  IT.  8.  App.  308,  partnersbl]^ 
settlement  held  concluslre  after  twenty-fonr  years. 

Dtetlnfolsbed  to  Prewltt  t.  Bmich,  101  Tenn.  740,  60  8.  W.  763, 
driay  of  husband  for  eight  years  to  asstft  rights  held  excusablo 
where  to  promote  family  harmony. 

Xquity.— Mere  assertion  of  claim,  unaccompanied  by  any  effect- 
Ire  action,  cannot  keep  it  alire,  p.  667. 

Reaffirmed  in  Oildersleeve  t.  New  Mexico  Min.  Oo^  161  U.  8. 
619,  40  L.  814,  16  8.  Ct  666,  Penn,  etc..  Life  Ins.  Go.  ▼.  Austin. 
168  n.  &  60T.  42  L.  631,  18  8.  Ot  228,  Van  Bnren  ▼.  Stocking.  86 
Mich.  262,  40  N.  W.  62. 

187  U.  8.  668-^76.  84  L.  78i  BALTIMORB,  STC,  a  B.  ▼.  FIFTH 
BAPTIST  CHURCH. 
Corporatloii,  though  only  ds  facto,  may  sue,  in  tort  sr  contract^ 
any  one  other  than  the  State,  p.  672. 

Fleadlnga.—  Misnomer  of  corporation  plaintiff  is  pleadable  only 
la  abatement  and  waived  by  plea  to  merits,  p.  672. 

Approred  In  Michigan  Ina  Bank  t.  Bldred.  148  U.  8.  800,  36  L. 
164,  12  8.  Ot  462,  denial  of  Incorporation  Is  plea  in  bar  and  Is 
waived  by  answer  to  merits;  Maryland  Tube  Works  t.  West  Bnd 
Imp.  Co..  87  Md.  215.  30  Atl.  623.  30  L.  R.  A.  814,  legal  existence 
ef  corporation  Is  always  open  to  inquiry. 

^rlal. —  Federal  trial  Judge  may  express  opinion  on  facts  to 
pKTj  where  full  question  ultimately  submitted,  p.  674. 

Reaffirmed  in  Doyle  ▼.  Union  Pac  Ry..  147  U.  8.  430.  37  L.  230, 
18  8.  Ot  840,  and  Wlborg  t.  United  8tatea.  168  U.  6.  666.  41  L. 
28a  16  8.  Ot  1136. 

Judgmsnt  on  continuing  nuisance  cannot  bar  Biter  action  sr 
ilBitnlsh  damages,  p.  676. 

Olted  In  Berlin  ▼.  Thompson,  61  Mo.  App.  243.  general  damages 
may  be  recorered  upon  mere  proof  of  nuisance;  ETans  r.  (Chicago, 
etc  B.  Oa.  86  Wia.  606,  80  Am.  St  Bep.  Oil,  67  N.  W.  856^  railway 
which  obstructs  access  to  a  highway  is  subject  to  damages. 

^MaL~  Defendant's  remedy  for  excessiTs  damages  to  bmHob  tm 
Asw  trial  p.  678. 

137  U.  8.  676-877,  84  L.  788.  LLOTD  t.  McWIIjLIAAIS. 

▲ppeal  from  Circuit  Court  trlsl  without  Jury  must  be  afflrnssi 
tf  no  flndtngs  aad  court  had  Jurisdiction,  p.  8n. 


( 
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A|n>roTed  In  Britistu  etc,  Mln.  Go.  t.  Baker,  ete,  Hin.  Oo^  l» 
U.  &  22a,  35  L.  147,  11  S.  Ct  523,  where  findings  are  general  and 
there  are  no  exceptions,  no  question  Is  raised;  SaltonstaU  t.  Birt- 
well,  150  U.  8.  420,  87  L.  1129,  14  8.  Ot  170,  where  findings  are 
not  sufficient  and  record  does  not  show  what  either  party  claims, 
a  new  trial  is  ordered. 

187  U.  8.  577-578.  84  L.  782,  SMITH  t.  OALIL 

AppeaL—  Day  of  entry  of  judgment  la  excluded  from  computa- 
tion of  time  for  appeal  or  error,  p.  678. 

Not  dted. 

137  U.  8.  570-583,  84  L.  801,  SIRS  t.  BLLITHORPB  AIR-BRAKB 
CO. 
Appeal  is  proper  where  counterclaim  for  more  than  95^000  dis- 
allowed, although  judgment  was  for  less,  p.  582. 

AppeaL—  Reversal  will  not  be  granted  for  evidence  improperly 
admitted  if  exceptions  fail  to  show  Its  character,  p.  682. 

Sxceptionsy  bin  of.— Paper  filed  eight  days  after  opinion  and 
findings,  signed  only  by  judge,  is  no  part  of  bill,  p.  583. 

Cited  in  Duncan  ▼.  Atchison,  etc.,  B.  Co.,  72  Fed.  812,  44  U.  S. 
App.  427,  papers  not  in  judgment-roll  are  not  made  pltrt  of  record 
by  being  in  transcript 

187  U.  8.  584-004,  84  L.  808,  AYERS  T.  WATSON. 

AppeaL— Amendment  of  removal  petition  la  discretionary,  not 
ground  of  error,  p.  585. 

Boundaries.— After  complete  surrey,  ascertained  monuments 
may  be  followed  backwards  as  well  as  forwards,  p.  580. 

Reafllrmed  in  Simmons,  etc.  Coal  Co.  t.  Doran,  142  U.  9L  432, 
35  L.  1070,  12  8.  Ct  244. 

BvideoLoew—  Certified  copies  of  field  notes  and  map  are  competent 
to  identify  granc  p.  504. 

AppeaL^  Error  does  not  lie  to  refusal  of  new  trial,  p.  597. 

Reaffirmed  in  Alexander  ▼.  United  Btatea,  57  Fed.  830,  16  U.  8. 
App.  158^  Southwestern,  etc.,  imp.  Co.  t.  Frari,  68  Fed.  178,  8 
U.  8.  App.  444,  and  Prichard  ▼.  Budd,  76  Fed.  710,  42  U.  a  App. 
188,  nor  for  refusing  to  set  aside  a  rerdlct 

Boumlariea.— Surveyor's  traces  should  be  followed;  coursea  con* 
trol  distances;  marked  trees  control  both,  p.  50& 

Cited  In  Bamhart  ▼.  Bhrhart  33  Or.  280;  64  Puc.  107,  meander 
line  is  boundary  where  large  tract  between  it  and  water  is  not 
Included. 

TriaL— Judge  need  not  adopt  exact  language  requested;  solBcient 
If  case  fairly  put  p.  68L 
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ReafflinMd  In  Ooffln  t.  United  Strntes,  182  U.  8.  672;  40  L.  1118, 
16  a  €t  947.  Affnew  t.  United  SUtee,  165  U.  &  51«  41  L.  680,  17 
8.  Ot  841,  Sontfaern,  etc..  TeL  Oo.  t.  Watts,  66  Fed.  466,  25  U.  a 
ApD.  214,  and  Great  Nortbern  Ry.  t.  ITLaofirhlln,  70  Fed.  678»  44 
U.  a  App.  188. 

137  U.  a  604-615,  84  L.  788,  PRDSTON  t.  PRATHfiB. 

AppeaL— Where  trial  by  court,  and  no  bill  of  excepdooa,  enlj 
qnestion  la  do  findings  support  Judgment,  p.  60a 

Bank,  gratultoua  bailee  of  bonds  for  owner,  bound  only  to  com- 
mon prudence,  p.  60a 

RealBrmed  In  Gray  t.  Merrlam,  148  lU.  187.  80  Am.  8t  Rep.  176. 
85  N.  B.  812,  82  Lw  R.  A.  772,  and  n.  ApproTed  in  Brlggs  t.  Spauld- 
Ing.  141  U.  a  160.  85  L.  670.  11  a  Ot  060,  directors  of  bank  are  not 
insurers  of  fidelity  of  agents  nor  responsible  for  acts  of  other  di- 
rectors.   See  88  Am.  St.  Rep.  782,  786,  long  note  on  point 

Bailment.--  Gratuitous  bailee  responsible  only  tot  loss  from 
gross  negligence,  p.  60a 

See  note  to  preceding  syllabus. 

Banker,  retaining  cashier  known  to  speculate,  is  grossly  nei^- 
gent  and  liable  to  on  gratuitous  bailment  of  bonds,  p.  611. 

ResflUmed  in  Merchants*  Bank  t.  Carhart,  95  Ga.  897,  51  Am. 
St  Rep.  07.  22  8.  B.  629,  82  U  R.  A.  776,  and  Gray  t.  Merrlam.  148 
la  189.  89  Am.  8t  Rep.  17a  35  N.  B.  818,  82  L.  R.  A.  778,  774.  and 
n.  Approved  in  Spurr  ▼.  United  States.  87  Fed.  711,  59  U.  S.  App. 
689.  cTldence  of  such  cashier  Is  admlsRible  In  suit  against  banker 
for  wrongly  certifying  checks;  Merchants*  Bank  t.  GuUmartln,  88 
Oa.  802.  15  a  B.  832,  17  L.  R.  A.  824.  llabiUty  rests  in  negligence 
and  not  that  cashier  Is  acting  within  scope  of  his  employment; 
Brlggs  T.  Spauldlng.  141  U.  a  in,  85  U  677.  U  a  Ot  987.  dissent- 
ing opinion,  majority,  holding  supra. 

Distinguished  in  Guarantee  Oo.  t.  Mechanics,  etc.  Trust  Co.,  80 
Fed.  782.  Insurer  on  cashier's  bond  cannot  escape  liability  on  ac^ 
count  of  negligence  of  banker. 

Bank  holding  bonds  as  collsteral.  as  well  as  tot  safe  keeping,  is 
liable,  though  not  grossly  negligent  p.  612. 

ApproTed  In  First  Nat  Bank  t.  First  Nat  Bank,  116  Ala.  582.  22 
So.  979.  bank  recelrlng  paper  for  collection  must  use  ordinary 
care.    See  88  Am.  St  Rep.  779.  note  on  this  point 

Bank's  liability  for  bonds,  stolen  from  its  custody  through  neg- 
ligence. Is  TQlue  at  time  of  theft  p.  615. 

137  U.  a  BUV-II24.  34  U  702.  GREBN  T.  BLBERT. 

AppeaL— Transcript  may  be  filed  during  term  succeeding  ap> 
peal  or  error  If  not  meantime  docketed  and  dismissed,  p.  68L 

Approred  In  Cronkhlte  t.  Bothwell.  3  Wyo.  742,  745,  31  Pac 
401,  402.  If  briefs  are  not  filed  In  proper  time  case  may  be  dl» 
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mlMed,  though  foreign  attorney  is  not  familiar  with  roles;  Jacobs 
T.  George,  IBO  U.  8.  417,  87  L.  1128.  14  S.  Ot  160,  dismissing  ap- 
peal for  want  oC  citation;  Altenberg  t.  Grant,  8S  Fed.  982«  54  U. 
8.  A];)p.  315,  writ  of  error  seasonably  docketed,  citation  may  issoe 
after  term. 

Appellant  prevented  obtaining  transcript  by  fraud,  courtfs  order, 
•r  clerk's  contumacy,  may.  file  at  later  time,  p.  621, 

AppeaL— Oanse  may  be  docketed,  after  lapse  of  term,  if  tran- 
script seasonably  filed,  p.  821. 

Appeal.—  Appearance  of  plaintiff  in  error,  a  member  of  Sopreme 
Court  bar,  is  properly  entered  on  filing  transcript;  bnt  his  writ  of 
error  is  dismissed  for  long  delay  In  paying  fee,  p.  622. 

Distinguished,  arguendo.  In  Belknap  t.  United  States,  150  U.  8. 
591,  37  L.  1198,  14  8.  Ct  184. 

AppeaL— Brief  containing  impertin^it  and  scandalous  matter 
wHI  be  stricken  from  files,  p.  624. 

Reafllrmed  in  Kelley  ▼.  Bcettcher,  85  Fed.  58,  56  U.  8.  App.  860, 
and  Diamond,  etc.,  Mln.  Oo.  t.  Faulkner,  17  Oolo.  11«  28  Fac.  478. 

137  U.  8.  624-632,  84  L.  796,  IN  BE  OONVBRSB. 

Oonstitntional  law.— Prosecution  conformable  to  State  dedsion, 
however  erroneous,  Is  not  denial  of  due  process,  p.  681. 

Beafflrmed  In  Lambert  ▼.  Barrett,  157  U.  8.  699,  39  L.  866.  15  8. 
Ot  723.  Followed  in  In  re  King,  46  Fed.  911,  decision  of  State 
court  as  to  what  Is  crime  is  conclusive;  Ck)mmon wealth  t.  Murphy, 
174  Mass.  374,  75  Am.  St  Bep.  357,  54  N.  SL  862,  prisoner  er- 
roneously sentenced  may  be  resentenced  for  longer  term. 

Constitutional  law.— Fourteenth  amendment  forbids  discrimina- 
tion as  to  punishment  in  criminal  proeecuti<Mis,  p.  632. 

Reaffirmed  in  Moore  t.  Missouri,  159  U.  8.  678,  40  Li.  803,  16  8. 
Ot  181,  and  Hodgson  ▼.  Vermont  168  U.  8.  273,  42  U  464,  18  S. 
Ot  83.  Approred  \n  Holden  ▼.  Hardy,  169  U.  8.  383,  42  Lw  788,  18  8. 
Ot  385,  eight-hour  per  day  law  is  valid. 

Constitutional  law.— Fourteenth  amendment  does  not  interfere 
with  State's  power  to  protect  citlaens  or  court's  exercise  thereof, 
p.  632. 

Approved  in  In  re  Maxw^  19  Utah,  502,  57  Fac.  414,  prosecution 
may  be  by.  inf<^matlon;  Hodgson  t.  Vermont  168  U.  S.  272«  42  Lw 
464,  18  S.  Ct  83,  due  process  of  law  does  not  require  indictment 
by  grand  jury  for  murder;  In  re  McKee^  19  Utah,  241,  57  Pac.  28, 
Jury  may  consist  of  eight  8ee  25  Am.  St  Bep.  885,  note  on  four- 
teenth amendment 

137  U.  8.  632-636,  84  U  799,  BBD  BIVBB  OATTLB  00.  T.  NEBD- 
HAM. 
AppeaL— Aflfldavlts  are  inadmissible  to  rary  yalue  appearing  la 
record,  where  nature  of  action  requires  statement  in  money,  p.  68& 


1061  NotM  on  U.  8.  Report*.  187  U. &6»-«i7 

BeftlDrmed  in  Rector  t.  LIpBcomt,  141  U.  S.  658^  IS  U  M7,  12  t. 
€t  n.  Approved  Id  McLaughlin  t.  Dmrlington,  9  Kan.  App.  216^ 
60  Fic  509,  Supreme  Ooort  will  recelTO  affldariti  wfa«t  reeori 
does  not  dtocloae  raltia. 

AppeaL— Affldarits  of  Talae  are  inadmimlMe  where  eridence 
thereon  adduced  below  and  proofs  are  in  record,  p.  086. 

Reaffirmed  in  Rector  t.  Upacomb,  141  U.  &  568,  86  U  857,  12 
a  Ct  88.  Approved  in  Holden  t.  Utah,  etc.,  Mach.  06.,  82  Fed. 
211,  ex  parte  affldavlta  cannot  controvert  allegations  of  Jurisdic- 
tional amount;  McLaughlin  v.  Darlington,  0  Kan.  App.  210,  60  Pac. 
600,  and  Henderson  v.  Carbondale,  etc  Coke  00.,  140  U.  8.  32, 
85  L.  386,  11  8.  Ot  004,  arguendo. 

AppeaL— Affidavits  of  value  are  admissible  where  question  as 
to  value  nowhere  disclosed  in  record,  p.  686. 

Reaffirmed  in  United  States  v.  Freight  Assn.,  166  U.  a  810,  41 
L.  1017,  17  S.  Ot.  647.  Approved  in  McLaughlin  v.  Darlington,  6 
Kan.  App.  216,  60  Pac.  609.  See  Red  River  Cattle  Ca  v.  Needham, 
47  Fed.  868,  869,  application  for  second  writ  of  error. 

187  U.  a  686-647,  84  L.  811,  UNITED  45TATE58  v.  WINDOM. 

Xaadamua  to  executive  department  is  admissible  where  dvtj 
ministerial  and  right  of  applicant  clear,  p.  648. 

Reaffirmed  in  American,  etc,  Ins.  Co.  t.  Fjler,  60  Conn.  469, 
26  Am.  St  Rep.  889,  22  Atl.  494.  and  State  v.  Mayor,  99  Wis.  826, 
74  N.  W.  784.  FoUowed  in  State  v.  Crawford.  28  Fla.  477,  10  Bo. 
120,  14  Lb  R.  A.  266,  diaracter  of  duty  and  not  nature  of  office 
controls  court  In  Issuing  writ 

Xaadamua  cannot  issue  to  control  head  of  executive  department 
iB  discretionary  matters,  p.  644. 

Reaffirmed  In  United  States  v.  Blaine,  189  U.  8.  819,  86  L.  188, 11 
8.  Ct  612,  and  Enterprise  Sav.  Assn.  v.  Zumstein,  64  Fed.  840.  Ap> 
proved  in  Enterprise  Sav.  Assn.  v.  Zumstein,  67  Fed.  1007,  87  U. 
8.  App.  71,  and  Dudley  v.  James,  88  Fed.  840,  doctrine  la  applicable 
to  injunction;  American,  etc.,  Ina.  Co.  t.  Fyler,  60  Conn.  469i,  26 
Am.  St  Rep.  389,  22  AtL  494,  insurance  commissioner  cannot  be 
compelled  to  admit  foreign  company  to  do  business;  State  v.  Mayor, 
99  Wis.  826,  74  N.  W.  784,  mandamus  win  not  tie  to  compel  city 
officials  to  repair  bridge.    See  81  Am.  8t  Rep.  299,  note. 

Distinguished  in  Hoover  v.  M'Obesnej,  81  Fed.  488,  postmaster 
may  be  restrained  from  wIthboldlBg  mail  under  mm  order  tasDOd 
beyond  eoostltutlonal  antborHy. 

Xajudamua  will  not  Issue  even  to  compel  mlnlsterfal  doty,  wksa, 
pL  644. 

Ifandamus  to  secretary  of  treasury  to  pay  contractor  rafussl 
eondltions  of  payment  not  being  performed,  p.  646 

Ifandamus  to  secretary  of  treasury  to  pay,  refused  where  re 
turn  raised  questions  of  law  and  fact  p.  646. 
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ried  at  time  of  Intercourse;  France  ▼.  Connor,  8  W70.  409,  27  Fm. 
574. 

Departed  from  in  Prance  t.  Oonnor,  161  U.  6.  68»  40  U  620,  16  8. 
Ot  498^  later  statute  repealing  such  law. 

Beaoent.— Laws  as  to  succession  are  of  State  cognizance,  or  of 
t^ritory,  if  nothing  contra  in  enabling  act,  p.  684. 

Reaffirmed  in  Anderson  ▼.  Bell,  140  Ind.  877,  39  N.  B.  735,  29  L. 
R.  A.  546,  and  n.  Approved  in  Simms  ▼.  Simms,  175  U.  S.  168,  20 
8.  Ct  60,  also  statutes  regulating  domestic  relations;  State  t.  Nor- 
man, 16  Utah,  466,  52  Pac.  989,  arguendo,  territory  may  make 
adulteiy.  and  bigamy  crimes  and  punish  same. 

Bastards.— Statutes  permitting  illegitimates  to  inherit  are  in 
derogation  of  common  law  and  to  be  strictly  construed,  p.  685. 

Approved,  arguendo,  in  France  t.  Oonnor,  3  Wyo.  461,  27  Pac 
675. 

Statutes.— Repeal  by  implication  is  not  farored,  p.  686. 

Reaffirmed  in  Ward  ▼.  Race  Horse,  163  U.  &  511,  41  U  246,  16 
8.  Ot  1078,  Goddard  ▼.  Malller,  80  Fed.  424,  and  State  ▼.  Norman, 
16  Utah,  471,  52  Pac.  901.  Followed  In  France  t.  Ck>nnor,  161  U.  8. 
72,  40  L.  621,  16  8.  Ot.  500,  Intention  of  Congress  to  lepeal  a  ter- 
ritorial act  will  not  be  presumed;  United  States  ▼.  Matthews,  173 
U.  S.  388,  19  S.  Ot  416,  prior  act  is  repealed  only  to  extent  of  lis 
repugnancy;  Knudsen  ▼.  Hannberg,  8  Utah,  211,  30  Pac.  752,  ter^ 
ritorial  statute  is  not  void  because  repugnant  by  possible  construc- 
tion to  law  of  Congress. 

137  U.  S.  689-692,  34  L.  834,  MASSACHUSETTS  BENEFIT  ASSN. 
T.  MILES. 
AppeaL—  Where  Interest  on  Federal  verdict  to  date  of  Judgment 
allowed  by  local  law,  brings  amount  OTer  $5,000,  this  suffices,  p.  690. 

Approved  in  Washington,  etc.,  R.  R.  ▼.  Harmon,  147  U.  S.  589,  37 
L.  291,  18  8.  Ct  568,  judgment  In  action  for  tort  does  not  bear  in- 
terest; Baltimore,  etc.,  R.  R.  y.  Griffith,  169  U.  8.  605,  40  L.  276,  16 
8.  Ct  106,  if  interest  be  wrongly  allowed  writ  of  error  should  be 
brought;  Metcalf  y.  Watertown,  68  Fed.  863,  34  U.  S.  App.  107, 
whether  or  not  interest  should  be  allowed  Is  question  of  local  law. 

187  U.  8.  692-699,  84  L.  816,  OALrDWELL  y.  TEXAS. 

Oonstitational  law.— In  criminal  cases  fburteenth  amendment 
forbids  States  discriminating  against  persons  or  classes,  p.  697. 

Reaffirmed  in  Leeper  y.  Texas,  139  U.  8.  468,  35  L.  227,  11  8. 
Ct  579,  and  McNulty  y.  California,  149  U.  fi.  648,  37  L.  884,  13  S. 
Ot.  960.  Followed  in  Davis  v.  Texas,  189  U.  8.  653,  85  L.  301.  11 
8.  Ot  675,  nor  do  fifth  and  sixth  amendments;  Lambert  v.  Bar- 
rett 157  U.  8.  699,  80  L.  866,  15  8.  Ct  728,  that  prisoner  was  not 
executed  at  time  sentenced,  presents  no  Federal  question:  Tb  rs 
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BochaiM,  188  U.  ft.  86,  89  L.  88T,  15  ft.  Ot  7%  eonpetency  of 
Jvrar  Is  not  a  Fodenl  queotlon;  Matter  of  Bochanan,  146  N.  T.  Ill; 
6t  N.  ■•  886,  prisoner  maj  be  executed  on  last  day  of  reprieve 
wlthoot  roaeotaiice. 

OsaatlUitiopal  law.— Wbat  Is  sufBclent  due  process  of  law 
stated,  p.  607. 

RoaArmod  In  ITKean  t.  Archer.  62  Fed.  786,  statnta  of  Uiiiita> 
tlooa  doea  aot  deprive  of  eqaal  protection  of  laws  by  making  dif- 
ferent period  for  past  and  fntore  contracts;  Cantlnl  t.  Tlllman» 
64  Fed.  076^  dispensary,  act  does  not  deprive  one  of  due  proceea 
of  law;  Smith  t.  Blv^ia,  86  Fed.  888,  law,  In  its  regular  conrse  of 
admlnlstratl<m,  through  courta  of  justice.  Is  due  process;  Cleve- 
land, etc^  R.  R.  T.  Backoa,  188  Ind.  880,  88  N.  BL  426,  18  L.  R.  A. 
788,  and  Pittsburgh,  etc.,  Ry.  v.  Backus,  138  Ind.  642,  88  N.  B.  487, 
assessment  of  railroad  track  and  roUing-stock  by  State  board  la  duo 
process  of  law;  Dowdell,  Petitioner,  169  Mass.  389,  61  Am.  8t  Rep. 
808;  47  N.  B.  1064,  commitment  of  Insane  person  without  notice  to 
klm  Is  not  violstive  of  fourteenth  amendment;  State  v.  Brett,  16 
Mont  869,  40  Pac.  876,  filing  information  without  pr^mlnary  ex- 
amlnatloa  Is  constitutional;  SUte  v.  Wilson,  121  N.  O.  488,  28  8. 
B.  888,  Juiy  trial  may  be  denied  in  case  Involving  property;  Dayton, 
ete^  Iron  Oo.  v.  Barton.  103  Tenn.  614,  68  S.  W.  972,  and  Harblaon 
T.  KnoxTllle  Iron  Co.,  108  Tenn.  433,  76  Am.  St  Rep.  — ,  88  ft.  W. 
868,  act  requiring  employer^  coupons  redeemable  In  cash  Is  oon* 
atltutlonal:  State  v.  Helnemana,  80  Wis.  268,  27  Am.  St  Bcp.  86, 
69  N.  W.  819,  requiring  s  registered  pharmacist  In  a  pharmacy  la 
▼aUd. 

Ooortau— Whether  State  indictment  auffldently  Hiargea  crime  la 
fiw  SCatai,  not  Federal  court  p.  697. 

Beaillnnad  In  Davis  v.  Texaa,  139  U.  S.  688,  88  L.  801,  11  S.  Ct 
676,  Bergamann  v.  Backer,  167  U.  8.  666;  89  U  847,  16  ft.  Ot  728, 
Moor*  V.  Mlaaoorl,  189  U.  S.  67a  40  U  808;  16  8.  Ot  181,  and  Kohl 
V.  Lehlback,  160  U.  ft.  296,  40  L.  488,  16  S.  Ct  806. 

Courta.— Federal  right  first  set  up  on  rehearing,  doea  not  give 
Supreme  Court  jurisdiction,  p.  666. 

Reaffirmed  In  Duncan  v.  Missouri.  188  U.  ft.  884,  88  U  488,  14 
S.  Ot  672,  and  Miller  v.  Texas,  158  U.  ft.  889,  88  U  818,  14  8. 
Ct  876.  Followed  In  Stste  v,  Schuman,  86  Or.  24,  88  Pae.  668. 
Immunity  from  prosecution,  not  sat  up  In  trial  court  cannot  bo 
urged  on  appeaL  See  Caldwell  v.  Ttaaa,  141  U.  ft.  809^  86  U  710, 
U  ft.  Ot  88^  same  caaa  at  aaotber  tearing. 


IW  fXttti^"*  in  the  forgoing  annoUtiona  ineliide  all  from 
A^  liUowiiig  Reporls  and  all  preceding  them  in  each  State 
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with  duplicate  referanoee  to  the  Reporter  Syatem  and  later 
casea,  including 
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LAatheiittoated  oopj  of  opiiiloo  record  ttrlcUj  foUowwl,  ezoepi  m  lo  moh 

flcuret  m  wa  inoloMd  In  brMkeb.] 


JAMSB  F.  JOY  ST  AL.,  AppU.. 

9. 

OTTT  OF  ST.  LOUIS  ar  au 

CSee  &  0.  Beporter**  ad.  1-OJ 

Ote  0y  ofM  milfvacl  ^  tht  right  tf  wap  tf  on- 

fMiJi<,  iffAM  binding  an  iubiequent  pureha^en 
— noiiee—rrfereneein  deed^offreementi,  whin 
mnatrued  togMer^puUic  inUrttU  titoppel 
— condition,  ichin  binding^-autharity  of  park 
0ommimionero— power  of  court  of  equity — uoo 
^trackoofraUroad-^^netion,  when  propor 
diert$  pubtie  mtoniti  §poeiJle  pirform- 
mnoe^  whin  dooroed — agreimont — wamt  tf 
WkuHaJUtg. 


L  Wberetwo  raOrcMd  oompaolat  Imit*  reoelTed 
tttNn  tiM  pabUo  Mitborttlei  a  tnuit  of  a  jotnt 
rlfftit  of  way  throuffb  a  public  park,  upon  the 
ag  I  cement  and  condition  to  permit,  upon  reeeon* 
able  revniatloni  and  terme,  other  raOroads  to  uee 
aneb  rlvbt  of  way  tbrou^  the  park  and  v>  Uia 
tarmlnue  of  tbdr  road  In  the  city,  for  a  fair  and 
•qnltable  companmtlon,  an  eeeemeut  fCr  tba 
baneAt  of  the  public  !•  created,  and  one  of  aald 
oompanlei  wnlcb  bat  become  the  enooemor  In  In- 
tanet  of  tbe  other  li  bound  to  permit  another 
mllroad  company,  upon  the  conieot  of  the  pubUc 
autborltlee.  to  use  eneh  rl^ht  of  way  for  a  fair 
and  otpiltablo  oompeneetluii- 

&.  Althomrb  the  punctuation  of  an  agreement  can» 
not  defeat  Itaobrftoui  Intent,  yet  when  tbe  mean- 
tag  li  doubtful  tbe  punctuation  may  be  ooneldered 
to  eaoertaln  cucb  meanlov. 

%,  A  corenantinanaffreement  made  by  a  railroad 
nompauy  with  park  commlmloneri,  from  whom 
it  reoelTed  a  grant  of  a  right  of  way  through  a 
poblle  park,  to  permit  other  raibroad  companlet 
to  nee  eneh  right  oC  way,  li  binding  upon  iubea* 

with  notlca,from  inch 


4.  Where  the  iteht  or  moitgMMi  and  purohaeem 
naa  f oredoaure  eaia of  a  railroad  It iMeed  colcOy 
opon  an  agreement  made  prioilto  the  execution 
oC  the  mortgage,  they  mnet  be  held  to  bava  had 
of  H  and  they  hold  aubject  to  Iti  terma 
idltlona,  whether  the  corenante  thmeotf 
ran  with  the  land  or  not. 
IL  A^e^l■ieuu^toadeedofar^ghtofwaytoarrt^^ 
road  company,  ta  the  ooodltloni  of  a  contmot  OS 

Its  && 


which  the  right  of  way  wai  granted,  k  notloe  to 
the  partlee  to  the  deed  and  to  purohMen  at  a  fora- 
doiure  tale  of  the  ndlroadon  aeubaeqnent  mort- 
gage, of  the  contenti  of  the  contract,  and  of  aiw 
other  oontmct  referred  to  therein,  and  they 
purohaee  aubject  to  auoh  condltloni. 

C  Where  two  agreementa  and  a  deed,  of  aaoM  date, 
oonatltute  a  aingle  tranmctlon  relating  to  tht 
mme  aubjoot  matter,  they  ahould  be  oonatrued 
together. 

T.  Where  the  aubject  nmtter  of  a  contract  ooo- 
cema  the  Intereata  of  the  pubUc.  the  contract  la 
to  be  oonatrued  Uberally  In  faror  of  the  public 

a.   One  party  to  an  agreement,  who  baa.  by  rlrtoa 

of  It,  obtained  property  and  the  beoaOt  of  moneya 
expended  thereon  by  the  other  party,  cannot  be 
heard  to  allege  that  the  agreement  waa  agalnat 
the  policy  of  the  law,  without  offMng  to  ratuiB 
tba  property* 
91.  Where  a  ahara  of  an  Incomplete  right  of  way 
waa  oonreyed  to  a  railroad  company  aubject  to 
certain  ooodltlona,  the  completion  by  auoh 
pany  of  the  right  of  way.  tyy  the  purohaee  oC 
tenrenlng  and  laohitad  traota,  doea  not 
auoh  condltlonaB 

10.  The  confining,  by  park  commladoneta,  rall- 
roada  croaalng  a  pubUo  park  to  the  uee  of  a  dn- 
gle  right  of  way  la  within  the  power  of  the  com* 
mlaalonera.  when  It  la  a  raaaonabla  ptacantlcn.  In 
the  Intereat  of  puUlc  aafaty. 

U.  When  a  raUrond  company  la  enbtled  to  uee  the 
right  of  way  of  another  railroad  company  npon 

and  for  auoh  fair  and  equi* 
I  Btay  be  agreed  upon  bj 
companlea.  If  the  parttaa  do  not  agree,  a 
court  of  equity,  baring  taken  cognlaanoe  of  the 
controreray,  baa  power  to  aattle  the  right  and  the 
amount  of  compenaatloa* 

IS.   Where  a  railroad  company  bacomeaantttled  to 
uee  the  right  of  way,  or  road-bad,  of 
company.  It  la  entitled  to  uaa  the  tracka 
where  the  entire  right  of  way  la 
tracka  ao  that  there  la  noroomfdran 
ent  track,  aubjeotk  bowafec,  to  tba  petog .  ^_ 
the  other  company  to  uaa  tba  aame  aa  llB  aon 


right  or 


tt.  Aauttla 
the  right  of  one 
ef  wayof 
auehaanlta 
to 


aootraeti  and  In 


ooufarrad  b^ 
far  an 
tbanaaoC  aald  dgbt  of  way 


laa 

•a 


i-i^i 


SuPBBia  OocTBT  or  THB  Uhitbd  Statj 


Ooc 


pnyer  tor  all  that  !•  neoaMary  to  aeoore  the  apo- 
otik)  i^f  f**i'"»«"^<A  of  tiie  ooniraot. 

IL  Wbera  a  decree  of  a  court  of  equity  to  oompleto 
In  ttaelf  and  dtopoaea  of  the  controversT,  it  to  no 
objection  to  it  that  the  court  will  haT<a  to  take 
fupplementai  proceedings  to  carrj  it  out  and 
make  it  effeotiye  under  altered  droumstaocea. 

1ft.  Oonaldenitlona  of  the  public  interatta  are  con- 
trolling upon  a  court  of  equity,  when  a  public 
means  of  transportation,  suoh/M  a  railroad,  comes 
into  the  poaseaaion  and  under  the  dominion  of  the 
court. 

16.  The  detaito  of  the  manner  of  use  of  a  right  of 
way  of  a  railroad  company  by  another  company 
are  suiBciently  furnished  by  the  agreement  tor 
such  use  to  enable  a  court  to  decree  apedflc  perw 
f  ormanoe,  where  the  agreement  provides  that  one 
company  shall  baya  the  aole  control  of  the  atart- 
Ing,  running  and  regulating  the  time  tablea  of 
and  for  its  own  traina,  and  of  the  relative  timea 
of  the  starting,  coming  in  and  running  of  the 
traina  of  both  oompaniea. 

17.  It  to  no  objection  to  spedflo  performance  of  an 
agreement  to  permit  the  right  of  way  of  a  rail- 
road to  be  used  by  other  rallroada,  that  the  rail- 
roads entitled  to  such  use  are  not  named  in  the 
Agreement. 

te.  A  contract  by  one  railroad  company  to  permit 
other  railroad  oompaniea  to  uae  its  right  of  way 
doea  not  lack  mutuality,  where  the  consideration 
to  ample,  and  such  company  cannot  resist  the  en- 
forcement of  the  privilege  on  the  ground  that  it 
cannot  compel  the  other  company  to  continue  in 
Its  enjoymeotk 

[No.  lOd.] 
ArgvsdDeo.  9, 10, 1890.  DeMedJan.  19, 1891. 

APPEAL  from  a  decree  of  the  Circuit  Ooort 
of  the  United  States  for  the  Eastern  Dit- 
irict  of  Miflsouri  on  a  bill  of  intenrentlon  filed 
in  two  causes  peDding  in  the  same  court  con* 
•olidated  into  one  in  laTor  of  the  Intervenon 
that  Um  Oolorado  Ck>mpan7  bad  the  rieht  to 
use  the  right  of  way  and  track  named  m  the 
opinion  and  fixing  tiie  compensation  therefor 
•nd  granting  a  perpetual  injunction  againit 
obatmcting  such  uae.    Affirmed. 

The  facts  are  stated  In  the  opinion. 

Mr.  Wells  K.  BlodMtt,  lor  appellants: 

The  coTenaot  of  the  T)ounty  Company  did 
not  create  an  equitable  easement  in  the  road 
between  the  park  and  the  City  which  affected 
that  property  in  the  hands  of  Joy  and  others, 
as  purchJBaera  from  the  Eansaa  City  Company. 

Whitney  ▼.  Union  R.  Oo.  11  Qraj,  860;  Jenk$ 
T.  WiUiami.  115  Maas.  217;.J2tfHM  ▼.  J^frim, 
117  Mass.  184;  Ncrcrom  t.  Jamm,  140  Masa. 
188;  Keppkl  r.  BaiUy,  2  Myl.  8b  K.  517;  Hay- 
%Dood  ▼.  BrunnoUk  Pirmanmt  Ben.  BUtg.  8oc. 
L.  R.  8  Q.  B.  DiT.  iXH^iUndan  d  &  W.  B. 
Oa.  T.  Oamm,  L.  R  90  Ch.  Div.  562. 

The  court  erred  in  holding  that  the  agree- 
ment is  suffldently  definite  to  he  apecifically 
enforced  In  a  court  of  CQuity. 

CoU^  T.  l%ampetm,ib  U.  8.  9  Wheat  886 
(4:  258);  Benneeeyy.  Wootwarth,  128  U.  8.  488 
<82:  500);  MeSMinw.  Brown,  14  N.  J.  Eq.  18; 
NiehpU  T.  WilUams,  22  N.  J.  Eq.  68;  WUtloek 
T.  D^ffild,  1  Holf.  Ch.  110;  Bug  ▼.  Shepard^ 
58  Mo.  242;  Morgan  t.  MOrnan,  8  DeO.  M.  & 
O.  24;  Darbey  t.  Whitaktr,  ADnw.  184;  Cooth 
T.  Jackeon,  6  Yes.  Jr.  88;  MUnee  t.  Cfery,  14 
Yes.  Jr.  406;  KembU  t.  Kean,  6  81m.  888; 
Tayhr  t.  PorHn(/ion,  7  DeO.  M.  &  O.  828; 
Wikon  T.  Northampton  S  R  J.  R  Co.  L.K 
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9  Ch.  279;  BroM  r.  Wehnert,  95  Bear.  848; 
Wilki  r.  Datie.  8  Merir.  507:  BlundeU  r.Bret^ 
targh,  17  Yes.  Jr.  282;  SofUh  Waiee  B.  Oo.  t. 
Wyffiee,  5  De  O.  M.  ^kO.  880;  Yrj,  8pec.  Perl 
§g  164-208;  Kendattr,  Almy,  2  Sumn.  978. 

The  court  erred  In  entering  a  decree  compell- 
ing the  ipecific  performance,  by  the  Wabaah 
Company,  of  a  continuous  duty  requiring  the 
exerdse  of  skill  and  personal  ludgment  aa  weQ 
as  the  constant  expenditure  of  money,  and  re- 
quiring the  court  to  retain  perpetual  cootroL 

BuUand  MarbU  Oo.  r.  JtUpUy,  77  U.  &  10 
Wall  889  (19:  955):  Port  Clinton  R  Oo.  ▼. 
Cleveland  d  T.  R  Oo.  18  Ohio  8t  544:  AnseO- 
Dvffryn  ateam  Coal  Co.  t.  TafVaU  R  Oo.  L. 
R9  Ch.  881;  Bom  t  Union  Plate.  R  Oo.  I 
Woolw.  96;  St.  Thomaer.  Credit  Valley  R  Co. 
7  Ont  Ch.  DiT.  882:  Btanehard  t.  Detroit,  U 
AL.M  RCo.  81  Mich.  48;  PoUardw.  daw- 
tan,  1  Kay  &  J.  462;  Pom.  Spea  Ferf.  Coot. 
gS288,  807.  812. 

jPurchasers  are  not  bound  to  inquire  into  col- 
lateral contracts  and  drcumstanoea. 

Acer  T.  Weeieott,  46  K.  Y.  894;  Burek  r. 
Carter,  44  Ala.  115;  Atty-Oen.  r.  Baekkomm. 
17  Yes.  Jr.  288;  MuOler  r.  Engeln,  12  Bush, 
441;  P^nroee  ▼.  OriJUh,  4  Blnn.  281. 

Meeen.  LeooreU  SeU,  John  C.  Orriek  aod 
George  R  Ptek.  for  appellees: 

The  covenants  and  conditions  In  the  trfpsr- 
tite  agreement,  as  to  the  use  of  the  ri|rht  of 
way  by  other  roads,  run  with  the  land  and 
bind  subsequent  purchasers. 

Tulk  T.  Moxhay,  2  PhilL  Ch.  774;  Lvker  t. 
Dennii.  L.  R  7Ch.  Dir.  227;  Broneon  t.  Oaf- 
fin,  108  Mass.  175;  Whitney  ▼.  Union  R  Oo.  11 
Oray,  859-864;  Packer  w.  Nightingale.  6  Allea. 
841-844;  Van  Doren  r.  Bcbineon,  16  N.  J.  Eq. 
256;  Kirkpatriek  r.  Puhine,  24  N.  J.  Eq.  906; 
Wettem  r.  MaedermoU,  L.  R.  2  Ch.  77;  Water- 
town  T.  Cowen,  4  Paige,  510-518;  BandaU  t. 
Latham,  86  Conn.  48-l»;  WinMd  t.  Eenninm 
21  K.  J.  Eq,  188;  Verj^lanek  r.  Wright,  M 
Wend.  506:  StoekeU  t.  Ekneard.  84  Md.  121. 

Where  a  covenant  does  not  run  with  the  land, 
H  confers  an  equitable  right  in  the  covenantee, 
as  against  a  subsequent  purchaser  with  iiotioe» 
and  this  right  must  exist  if  the  instrumeBl 
containing  the  covenant  is  a  link  in  his  cfaaia 
of  tide. 

Parker  v.  NighHngale,  6  Allen.  841;  Fm 
Doren  v.  Bobineon,  16  K.  J.  Eq.  256;  Etrkprni- 
riek  V.  PMine,  24  K.  J.  Eq.  206;  AtlmnHa 
Dock  Co.  V.  LewoUt,  54K.  Y.  85. 

Where  a  purchaser  ia  put  on  inquiry,  be  k 
deemed  as  purchasing  with  notice  of  all  faoli 
which  such  an  inquiiy  would  reveaL 

aiopheneon  v.  dmitL  7  Ma  610;  Menm  v. 
MeLean,  18  Mo.  298:  Meier  v.  Blume,  80  Ma 
184:  WiddieombeT.  OhUden,  84 Ma  888;  Biekep 
V.  Schneider,  46  Mo.  472;  MeCamant  v.  BrMsr* 
eon,  89  Ma  110;  Crockett  v.  Magvire.  10  Ma 
84;  Steeene  w.  Hampton,  46  Ma  404;  Digmmn 
V.  MeCoUum.il  Mo.  875;  Mueiek  v.  Bi 
49  Ma  458:  ^Mdb  v. /2^js  40  Ma  405; 
pin  V.  Emm<m9^  4tl  Mo.  804. 

The 
are 
agreement. 

AtlanUc  Dock  Co.  v.  LeaviU,  64  K.  T.  »; 
Biehop  V.  Schneider,  46  Mo.  472. 

The  mortgageea  and  their  jmntee,  the  paiw 
chaiingoommrttea,  are  bounabT  theoovenaBti 
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gins  ftt  King's  Highway,  twenty  (90)  feet 
north  of  the  aoutheast  corner  of  the  land  of 
said  Griswold,  known  aa  the  Cabanne  Dairy 
Farm,  and  running  thence  westerly  along 
parallel  to  the  soutli  line  thereof  eight  hun- 
dred and  twen^-flve  (826)  feet ;  thence  by  a 
curve  eleven  hundred  and  seventy  ri,170) 
feet  long,  bearing  northwest  with  a  raaius  of 
nineteen  hundred  and  three  (1,908)  feet; 
thence  by  a  line  bearing  north  65*  west  about 
ten  hundred  and  ninety  (1,090)  feet  to  a  point 
on  Union  Avenue,  not  less  than  four  hundred 
and  eighty-seven  (487)  feet  south  of  the  north- 
east comer  of  Robert  Forsyth's  land.  .  .  . 
And  also  the  said  party  of  the  first  part  hath 
conveyed,  assisnea  and  transferred,  and  by 
these  presents  doth  oonvev,  assign  and  trans- 
fer, unto  the  said  party  of  the  second  part  and 
to  its  succeisors  and  assigns,  an  undivided  one 
half  of  all  the  right,  title  or  interest  of  the 
party  of  the  first  part  of,  in  or  to  the  right  of 
way,  and  of,  in  or  to  any  and  all  other  lights, 
privileges  and  franchises,  powers  and  im- 
munities, owned  by  or  vested  in,  or  enjoyed 
by,  or  that  may  hereafter  be  acquired  and 
owned  by,  vested  in  or  enjoyed  by,  the  party 
of  the  first  part,  in,  through  or  upon  Forest 
Park  by  any  means  or  from  any  source  what- 
ever ;  all  of  which  conveyances  of  the  said 
rights  of  way  in  this  deed  mentioned  are 
made  subject  to  the  terms  and  conditions 
upon  which  the  same  were  granted  to  the 
party  of  the  first  part  *  The  foregoing  deed 
contained  the  ordinaiy  covenants  of  warranty, 
and  was  duly  acknowledged  and  recorded  in 
the  office  of  the  recorder  of  said  county, 
August  18, 1786.  The  several  pieces  of  right 
of  way  owned  by  the  County  Company  and 
conveyed  by  it  to  the  Kansas  City  Company 
are  indicated  in  blue  on  Chart  A,  in  the 
printed  record.  $ 

(6.)  On  the  same  day  (August  11,  1876) 
another  a£[reement  was  entered  into,  known 
as  the  "tripartite  agreement,*  the  parties  to 
it  beine  the  commissioners  of  Forest  Park, 
party  of  the  first  part,  the  County  Company, 
party  of  the  second  part,  and  the  Kansas 
City  Company,  party  of  the  third  part.  This 
tripartite  asreement  began  by  reciting: 
•That  said  Forest  Park  commissioners,  in 
consideration  of  the  relinquishments,  agree- 
ments and  stipulations  hereinafter  contauied, 
on  the  part  of  the  said  party  (rf  the  second 
psrt,  do  hereby  accept  and  approve  the  line 
Bi  A  S^^  ^^  ^^^  railroad  as  laid  down  and 
BJ  aeacnbed  upon  the  accompanying  plat  and 
IHoflle  hereto  attached  and  forming  part  of 
^'>  agreement,  and  said  line  and  grade,  in 
^^  there  is  no  forfeiture  of  this  ajoeement, 
18  hereby  fixed  as  the  sole  and  finally  estab- 
lished right  of  way  to  which  said  party  of 
^^  second  |Murt  is  entitled  by  statute  or 
otberwige  through  said  park,  or  any  part 
hereof,  and  the  width  of  said  right  of  way, 
Jf  established  by  statute,  is  hereby  reduc^ 
y^^  seventy  (70)  feet  and  fixed  at  forty-two 
x*«)  feet  between  its  outer  points."  The 
bounty  Company  then  relinquished  28  feet 
^  the  70  feet  of  lU  right  of  way  established 


^^^Phs,  provided  for  the  manner  of  con- 
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structing  the  road-bed  through  the  park  by 
the  County  Company — ^that  it  should  not  be 
so  constructed  as  to  mar  the  landscape  beauty 
of  the  park ;  and  for  the  building  of  a  depot  in 
the  park  just  outside  of  the  right  of  way,  but 
immediately  adjoining  it.  The  eighth  and 
ninth  parargapha  read  as  follows :  ''Bighth. 
The  work  of  constructing  said  railroad 
through  said  park  shall  M  commenced  in 
ffood  faith  by  Uie  party,  as  hereinafter  speci- 
fied, within  ninety  (90)  days  from  the  de- 
livery hereof,  and  shall  be  completed  in  one 
year  thereafter  under  penalty  of  a  forfeiture 
of  this  agreement;  and  upon  completion 
thereof  the  railroads  shall  be  operated  through 
said  park  so  as  to  prevent  unnecessary  noise 
or  inconvenience  to  the  oublic,  as  far  as 
reasonably  practicable,  and  the  roads  or  their 
assigns  shall  comply  with  all  reasonable 
rules  or  regulations  of  said  park  commis* 
sionere  in  that  respect,  and  all  of  the  afore- 
said permanent  improvements  shall  be  kept 
and  maintained  in  such  condition  as  will  not 
injuriously  affect  or  mar  the  landscape  beauty 
of  the  park,  this  provision  referring  to  the 
aforesaid  forty-two  (42)  feet  right  of  way 
road-bed ;  and  said  party  of  the  second  part, 
or  its  assigns,  shall  also  keep  its  police  or 
guard,  within  the  limits  of  tiie  park,  neatly 
uniformed.  Ninth.  Said  party  of  the  second 
part  shall  permit,  under  such  reasonable 
regulations  and  terms  as  may  be  agreed  upon, 
other  railroads  to  use  its  right  of  way  through 
the  park  and  up  to  the  terminus  of  its  road 
in  the  City  of  St.  Louis,  upon  such  terms 
and  for  sudi  fair  and  equitable  compensation 
to  be  paid  to  it  therefor  as  may  be  agreed 
upon  by  such  companies."  The  tenth  para- 
graph is  an  admission  by  the  County  Com- 
pany that  its  right  of  way  is  not  exclusive, 
and  that  the  agreement  is  not  to  be  construed 
as  limiting  or  impairing  the  ri^ht  of  tlie 
park  commissionera  to  srant  other  rights  of 
way  to  other  railroaa  companies.  The 
twelfth  paragraph  is  as  follows:  *'And 
whereas,  for  the  purpose  of  enabling  the 
party  of  the  third  part  to  reach  the  Union 
Depot  of  St.  Louis,  Missouri,  an  amicable 
arrangement  and  agreement  for  a  rigbt  of 
way  outside  of  and  through  said  Forest  Park 
has  been  made  and  enter^  into  by  and  be- 
tween the  parties  of  the  second  and  third 
parts,  and  m  purauance  thereof  the  parties 
of  the  second  and  third  parts  are  to  enter 
upon  and  enioy  the  right  of  way  and  all  the 
rights,  privile'ges,  immunities,  powers,  im- 
provements and  property  belonging  to  or 
vested  in,  or  that  may  belong  to  or  vest  in, 
the  party  of  the  second  part,  in  common,  in, 
upon  and  through  said  park,  under  certain 
regulations,  terms  and  conditions  agreed 
upon  by  and  between  said  parties  therein ; 
and  whereas  the  party  of  the  third  part,  in 
further  purauance  of  said  last-named  agree- 
ment, is  about  to  construct,  maintain  and 
operate  a  railroad  in,  upon  and  through  said 
park,  at  great  expense,  and  to  engage  in 
other  great  outlays  and  to  assume  other  heavy 
burthens  and  responsibilities  to  be  of  advan- 
tage to  said  third  party  through  the  continued 
enjoyment  of  said  right  of  way  and  other 
rights,  privileges,  powera,  franchises,  im- 
munities,   improvenients  and    property   in. 
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Company  a  right  of  way  40  feet  in  width, 
through  the  tract  owned  by  him. 

(8.)  On  March  25,  1874,  the  Legislature  of 
Missouri  ^ssed  an  Act  for  the  establishment 
of  Forest  Park,  in  the  County  of  St.  Louis, 
immediately  west  of  the  City.  The  Act  de- 
scribed the  property  which  might  be  taken 
by  condemnation  for  park  purposes,  and  in- 
cluded the  farm  or  tract  owned  by  Griswold. 
The  third  section  of  the  Act  contained  the 
following  proviso :  **  Protided,  That  nothing 
in  this  Act  contained  shall  prevent  the  St. 
Louis  County  Railroad  Company  from  using 
and  occupying  a  right  of  way  of  the  width 
of  not  more  liiaiji  seventy  feet  through  the 
northeastern  portion  of  said  Forest  ParK ;  the 
said  railroaa  shall  only  enter  the  park 
through  Duncan's  subdivision  on  the  east  side 
of  said  park,  and,  nmning  westwardly  on  the 
northern  side  of  the  River  des  Peres^  shall 
pass  out  of  said  park  at  a  point  on  the 
northern  line  thereof,  east  of  Union  Avenue : 
And  provided  further.  That  no  switch  or  sid- 
ing shall  be  constructed  by  said  railroad 
company  in  said  park,  nor  shall  more  than 
one  depot  be  established  in  said  park,  and 
that  shall  be  for  passengers*  only :  And  pro- 
tided  furtlier.  That  the  grade  of  said  railroad, 
as  far  as  the  same  runs  through  said  Forest 
Park,  shall  be  approved  by  said  park  com- 
missioners. "    Laws  of  Missouri  1874,  p.  871. 

(4.)  On  August  11,  1875,  the  County  Com- 
pany having  located  its  line  between  the  City 
and  the  park,  and  having  acquired  some  de- 
tached portions  of  a  ri^ht  of  way  through  a 
number  of  lots  and  blocks  between  the  Union 
Depot  and  the  park,  and  the  St.  Louis,  Kan- 
sas City  and  i^orthem  Railway  Company 
(hereinafter  called  the  Kansas  City  Company) 
already  having  a  line  of  railroad  from  St. 
Louis  to  Kansas  City,  which  connected  on 
the  northern  line  of  the  park  with  the  right 
of  way  and  line  of  the  County  Company, 
those  two  companies  entered  into  a  written 
contract,  In  which  the  County  Company 
agreed  to  convey  to  the  Kansas  City  Com- 
pany, for  the  sum  of  $125,000,  a  strip  28  feet 
wide  through  each  tract  owned  by  it,  oetween 
the  eastern  line  of  the  park  and  the  western 
limits  of  the  City ;  and  a  strip  80  feet  in 
width  through  each  tract  lying  oetween  the 
western  limits  of  the  City  and  the  Union 
Depot  at  Eighteenth  Street ;  and  also  an  un- 
dividcd  one  half  of  all  the  right  of  way  it 
then  owned  or  might  thereafter  acquire 
tlirough  the  park.  The  contract  also  pro- 
vided, among  other  things,  that  inasmuch  as 
the  Kansas  City  Company  was  to  make  a 
tunnel  and  cut  just  east  of  the  park,  it  should 
let  the  trains  of  the  County  Company  pass 
through  said  tunnel  and  cut  under  sudi  reg- 
ulations and  restrictions  as  were  agreed  upon 
with  respect  to  trains  in  the  park  and  else- 
where. It  was  then  provided  that  the  use 
of  the  property  in  the  park  and  through  the 
tunnel  ana  cut  should  be  in  common,  but 
that  the  Kansas  City  Company  should  have 
absolute  control  of  ihe  running  and  starting 
of  its  own  trains  and  the  making  of  its  own 
time-tables,  and  that  no  train  of  the  County 
Company,  or  its  assigns,  should  be  started 
within  eight  minutes  of  the  time  fixed  for 
starting  the  trains  of  the  Kanias  City  Com- 
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pany ;  that  there  should  be  twenty  ndnutet* 
time  between  the  starting  and  coming  in  of 
the  trains  of  the  County  Company ;  that  only 
the  County  Company  should  havt?  a  depot  im 
the  park ;  and  that  the  Kansas  City  Company 
shoyld  not  have  a  depot  or  stop  its  trains  in 
the  park.  The  contract  also  provided  thai, 
at  two  specified  places  within  the  city  limitt 
where  the  right  of  way  of  the  County  Com> 
pany  was  narrowest,  it  (the  County  Com- 
pany) might  lay  and  use  one  rail  on  the  richt 
of  way  01  the  Kansas  City  Company ;  that 
where  proceedings  for  condemnation',  or  ne- 
gotiations, had  been  commenced  by  the  Coun- 
ty Company  the  same  should  be  prosecuted, 
or  discontinued,  as  requested  by  the  president 
of  the  E[ansas  City  Company ;  that,  in  con- 
sideration of  the  covenants  therein  contained, 
and  of  certain  covenants  and  a^reementa  on 
the  part  of  the  commissioners  of  Forest  Park 
contained  in  another  agreement  of  even  data 
therewith,  the  Kansas  City  Company  should 
construct  and  maintain  its  railroad  through 
the  park,  tunnel  and  cut,  for  the  joint  use  of 
both  of  said  railroad  companies;  and  that 
the  County  Company  would  within  two  years 
pay  to  the  Kansas  City  Company  one  half  of 
the  actual  cost  of  constructing  said  road 
through  said  park,  and  said  tunnel  and  cat» 
or  forever  relinquish  to  the  Kansas  City 
Company  all  claims  to  the  road  and  property 
in  said  park,  tunnel  and  cut.  This  contract 
was  signed  by  said  parties  and  delivered, 
but  it  was  never  acknowledged  or  recorded 
in  the  office  of  the  county  recorder. 

(5.)  On  the  same  day  the  foregoing  con- 
tract was  made,  the  County  Company,  in 
pursuance  of  its  agreement,  conveyed  to  the 
Kansas  City  Company  a  strip  28  feet  in  width 
through  each  lot  or  tract  owned  by  it  be- 
tween the  eastern  line  of  the  park  and  the 
western  limits  of  the  City ;  a  strip  30  feet 
wide  through  each  lot  or  tract  owned  by  it, 
between  the  western  limits  of  the  City  and 
Tayon  Avenue  in  the  City  of  St.  Louis ;  and 
an  undivided  one  half  of  all  its  right,  title 
and  interest  in  or  to  the  right  of  way  and 
other  privileges  and  franchises  then  owned  or 
held  by  it,  or  which  misht  thereafter  be 
owned  or  held  by  it,  through  said  park.  The 
portions  of  the  foregoing  deed  which  are  ma- 
terial to  this  controversy  are  as  follows: 
**And  also  the  said  party  of  the  first  part* 
[the  County  Company]  ^hath  conveyeo,  as- 
signed and  transferred,  and  by  tliese  presents 
doth  convey,  assign  and  transfer,  unto  the 
said  party  of  the  second  part**  [the  Kansas 
City  Company]  "the  right  of  way  over  and 
upon  the  following  described  piece  of  land, 
situated  between  King's  Highway  and  Union 
Avenue,  a  strip  of  land  twenty -ei^ht  (28) 
feet  in  width  off  the  southern  portion,  and 
for  the  whole  length  thereof,  of  that  part  of 
the  right  of  way  granted  to  said  party  of  the 
first  i»rt  by  W.  D.  Griswold  by  deed  dat«d 
November  »,  1871,  and  recorded  in  the  office 
of  the  recorder  dt  St.  Louis  County,  afore- 
said, in  book  448,  page  96,  lyin£  between 
the  northern  line  of  Forest  Park  and  the  east- 
cm  line  of  Union  Avenue,  all  of  which  rirht 
of  way  conveyed  by  said  deed  is  described 
as  follows,  to  wit :  A  strip  of  land  forty  (40> 
feet  in  width,  the  centre  line  of  whidi  bo- 
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ftoa  «l  KlBf '•  Highway,  twenty  (20)  feet 
•orth  of  the  aootbeMt  oorner  of  the  land  of 
enid  Qrifwold,  known  m  the  Cabenne  Dairy 
FmruL  and  runnin|r  thence  westerly  along 
parallel  to  the  aoath  line  thereof  eight  han- 
dled and  twenty-fl^e  (886)  feet ;  tbenoe  by  a 
carre  eleren  hundred  and  seventy  (1,170) 
feet  long,  bearing  northwest  with  a  raaius  of 
nineteen  hundred  and  three  (1,008)  feet; 
thence  b^  a  line  bearing  north  66*  west  about 
ten  humbed  and  ninety  (1,000)  feet  to  a  point 
oo  Union  Avenue,  not  less  than  four  hundred 
and  eighty-seven  (487)  feet  south  of  the  north- 
east comer  of  Robert  Forq^'s  land.  .  .  . 
And  also  the  said  party  of  the  first  part  hath 
oonveyed,  assigned  and  transferred,  and  by 
these  presents  doth  oonveT,  assign  and  trans- 
fer, unto  the  said  party  of  the  second  part  and 
to  its  successors  and  assigns,  an  undivided  one 
half  of  all  the  right,  title  or  interest  of  the 
party  of  the  first  part  of ,  in  or  to  the  richt  of 
way,  and  of,  in  or  to  any  and  all  other  nghts, 
privileges  and  franchises,  powers  and  im- 
munities, owned  bv  or  vested  in,  or  enloyed 
by,  or  that  may  hereafter  be  sicquirea  and 
owiied  by,  vested  in  or  enjoved  by,  the  party 
of  the  first  part,  in,  through  or  upon  Forest 
Park  by  any  means  or  from  any  source  what- 
ever ;  all  of  which  conveyances  of  the  said 
righu  of  way  in  this  deed  mentioned  are 
made  subject  to  the  terms  and  conditions 
upon  which  the  same  were  mnted  to  tbe 
party  of  the  first  part.*  The  Foregoing  deed 
contained  the  ordinary  covenants  of  warranty, 
and  was  dulv  acknowledged  and  recorded  in 
the  oflloe  or  the  recorder  of  said  county, 
August  18, 1786.  The  several  pieces  of  right 
of  way  owned  by  the  County  Company  and 
conveyed  by  it  to  the  Kansas  City  Company 
are  indicated  in  blue  on  Chart  A,  in  thle 
printed  record.  $ 

(6.)  On  the  same  day  (August  11,  1876) 
another  agreement  was  entered  into,  known 
as  tbc  "tripartite  agreement,*  the  parties  to 


it  beinff  the  commissioners  of  Forest  Park, 
party  of  the  first  part,  the  County  Company, 
psrty  of  the  second  part,  and  the  Kansas 


City  Company,  party  of  the  third  part.  This 
tripartite  agreement  began  bv  reciting: 
"That  said  Forest  Park  commissioners,  in 
consideration  of  the  relinquishments,  agree- 
menu  and  stipulations  hereinafter  contained, 
on  the  part  of  the  said  party  of  the  seccmd 
part,  do  hereby  accent  and  approve  the  line 
and  grade  of  said  railroad  as  laid  down  and 
18]  described  upon  the  accompanying  plat  and 
profile  hereto  attached  and  forming  part  of 
this  agreement,  and  said  line  and  gnde,  in 
case  then  is  no  forfeiture  of  this  agreement. 
Is  berebv  fixed  as  the  sole  and  finally  esUb- 
lished  right  of  way  to  wbich  said  party  of 
tbe  second  part  is  entitled  by  statute  or 
otherwise  through  said  park,  or  anv  part 
thereof,  and  the  width  of  said  right  of  way, 
as  established  by  statute,  is  hereby  reduced 
from  seventy  (7$  feet  and  fixed  at  forty -two 
'48)  feet  between  ite  outer  points."  Tbe 
County  Company  then  relinquished  88  feet 
off  the  70  feet  of  iu  right  of  way  esteblished 
by  statute  through  the  park,  leaving  iU  rieht 
or  way  through  the  park  48  feet  in  width. 
The  amement  then.  In  eight  successive  par- 
agraphs,  provided  for  the  manner  of  con- 
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structing  the  road-bed  thitmgh  the  park  by 
the  County  Company-^that  It  should  not  tie 
so  constructed  as  to  mar  the  landicape  beauty 
of  the  park ;  and  for  the  building  of  a  depot  in 
the  park  Just  outside  of  the  right  of  way,  but 
Immediately  adjoining  It.  Thb  eightn  and 
ninth  parargaphs  read  as  follows :  Eighth. 
The  work  ox  constructing  said  railroad 
through  said  park  shall  m  commenced  in 
ffood  uith  by  the  psr^,  ss  hereinafter  speci- 
fied, within  ninety  (00)  days  from  the  de- 
livery hereof,  and  shall  be  completed  in  one 
year  thereafter  under  penalty  of  a  forfeiture 
of  this  agreement;  and  upon  completion 
thereof  the  rallroods  shall  be  operated  torough 
said  park  so  as  to  prevent  unnecessary  noise 
or  inconvenience  to  the  oublic,  as  far  as 
reasonablv  practicable,  and  the  roads  or  their 
assigns  snail  comply  with  all  reasonable 
rules  or  regulations  of  said  park  commis- 
sioners in  that  respect,  and  all  of  the  afore- 
said permanent  improvemente  shall  be  kept 
and  maintained  in  such  condition  as  will  not 
injuriously  affect  or  mar  tbe  landscape  beauty 
of  the  park,  this  provision  referring  to  the 
aforesaid  forty- two  (42)  feet  right  of  way 
road-bed ;  and  said  party  of  the  second  part, 
or  ite  assigns,  shall  also  keep  ite  police  or 
guard,  wiUiin  the  limite  of  tne  park,  neatly 
uniformed.  Ninth.  Said  party  of  tbe  second 
part  shall  permit,  under  such  reafK>Dab]e 
regulations  and  terms  as  may  be  agreed  upon, 
other  railroads  to  use  ite  right  of  way  through 
the  park  and  up  to  the  terminus  of  its  road 
In  tne  City  of  St.  Louis,  upon  such  terms 
and  for  sudi  fair  and  equitable  compensation 
to  be  paid  to  it  therefor  as  may  be  agreed 
upon  bv  such  companies.*  The  tenth  para- 
graph IS  an  admission  by  the  County  rom- 
pany  that  Ite  right  of  way  is  not  exclusive. 
and  that  the  agreement  is  not  to  be  construed 
as  limiting  or  impairing  the  ricrht  of  tJie 
park  commissioners  to  grant  other  righte  of 
way  to  other  railroaa  companies.  The 
twelfth  paragraph  is  as  follows:  **And 
whereas,  for  the  purpose  of  enabling  the 
MUty  of  the  third  part  to  reach  the  Union 
Depot  of  St.  Louis,  Missouri,  an  amicable 
arrangement  and  agreement  for  a  right  of 
way  outeide  of  and  through  said  Forest  Park 
has  been  made  and  entered  into  by  and  be- 
tween the  parties  of  the  second  and  third 
parts,  and  in  pursuance  thereof  the  partic^s 
of  the  second  and  third  parte  are  to  enter 
upon  and  eniov  the  right  of  way  and  all  the 
rights,  privileges,  immunities,  powers,  im- 
provemente aiKi  property  belonging  to  or 
vested  in,  or  that  may  belong  to  or  vest  in, 
the  party  of  the  second  part,  in  common,  in, 
upon  and  through  said  park,  under  certein 
regulations,  terms  and  conditions  agn>ed 
upon  by  and  between  said  parties  therein ; 
and  whereas  the  party  of  the  third  part,  in 
further  pursuance  of  said  last- named  agree- 
ment, is  about  to  construct,  maintein  and 
operate  a  railroad  In,  upon  and  through  said 
park,  at  great  expense,  and  to  engase  in 
other  great  outlays  and  to  assume  other  heavy 
burthens  and  responsibilities  to  be  of  advan- 
tage to  said  third  party  through  the  amtinued 
enjoyment  of  said  right  of  way  and  other 
rights,  privilegea,  powers,  franchises,  im- 
munities,   improvemente  and   property   in, 
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upon  and  through  said  park:  Now,  there- 
fore. In  view  of  the  premises  and  as  Induce- 
ments to  said  ptrtj  of  the  third  part  to  pro- 
ceed as  intended,  the  party  of  the  first  part 
does  hereby  grant  and  convey  unto,  and  li- 
cense and  permit,  the  said  party  of  the  third 
Sart,  its  successors  and  assigns,  to  have, 
old,  use  and  enjoy  said  right  of  way  in, 
upon  and  through  said  park,  in  common 
with  and  to  be  held  and  enjoyed  Jointly  with 
said  party  of  the  second  part  and  its  assigns, 
on  the  terms  of  the  said  contract  between 
them,  and  under  the  same  terms  and  condi- 
tions as  are  hereby  and  hereinbefore  imposed 
upon  said  party  of  the  second  part,  and 
which  are  hereby  assumed  by  said  party  at 
the  third  part  as  to  improvements,  except  as 
to  building  a  depot  ana  switch  in  said  park, 
which  the  party  of  the  second  part  is  to  do 
itself;  or  in  case  said  party  of  the  second 
part,  its  successors  or  assigns,  should  forfeit 
Its  said  rights,  pHyilejg|es  and  franchises  in, 
upon  and  through  said  park,  or  from  any 
cause  cease  to  have,  maintain  or  enjoy  the 
same,  then  it  is  hereby  aneed  and  covenanted 
that  the  party  of  the  third  part  shall  not 
also  be  excluaed  from  said  park,  but  shall, 
witii  its  successors  and  assigns,  continue  to 
have,  maintain  and  enjoy  all  of  said  rights, 
privileges,  immunities,  franchises,  improve- 
ments Sad  property,  on  the  terms  hereinbefore 
set  forth,  continuously  and  forever."  The 
thirteenth  paragraph  provides  that  the  Kansas 
City  Company  shall  have  no  depot  in  the 
park.  The  fourteenth  paragraph,  in  so  far 
as  it  is  material,  is  as  follows:  "Now, 
therefore,  in  consideration  thereof  and  of  the 
agreement  of  the  party  of  the  third  part 
bSrein,  the  party  of  the  first  part  herein  ac- 
cepts the  agreement  and  contract  of  the 
party  of  the  third  part  herein  to  execute, 
perform  and  comply  with  all  of  the  terms, 

Srovisions  and  things  herein  mentioned  to  be 
one,  performed  or  complied  with  as  to  said 
improvements,  except  as  aforesaid,  by  the 
pMTty  of  the  second  part  hereto,  and  in  lieu 
and  stead  of  said  piuty  of  the  second  part 
hereto,  so  far  as  assumed  as  aforesaid,  re- 
leasing it  therefrom,  and  in  consideration 
thereof  the  party  ox  the  third  part  hereto 
covenants  and  ames  with  the  other  parties 
hereto  that  it  will,  in  lieu  and  stead  of  the 
piurty  of  the  second  part  hereto,  do,  perform 
and  comply  with  all  the  terms  and  provis- 
ions matters  and  thinirs,  herein  expressed 
to  be  done,  i}erformed  or  complied  with  by 
said  party  of  the  second  part  as  to  said  im- 
provements, except  as  aforesaid,  subject  to 
the  terms  and  conditions  in  said  agreement  of 
even  date  herewith  contained ;  audit  is  hereby 
expressly  covenanted  and  agreed  that  a  com- 
pliance uy  the  party  of  the  third  part,  for 
Itself  or  for  itself  and  the  party  of  the  second 
part  lointly,  in  the  construction  of  said  rail- 
road in,  upon  and  through  said  park,  tunnel 
and  cut  in  accordance  with  the  terms  of  this 
agreement,  shall  be  taken  and  accepted  as 
performance  of  the  conditions  imposed  upon 
said  party  of  the  second  part ;  and  it  is  further 
expressly  covenanted  and  agreed  that  all  and 
every  part  of  the  wo^  its  Kind,  description 
and  extent,  to  be  performed  hr  either  of  said 
parties  of  the  second  or  third  parti,  is  hare- 
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inabove  expressed,  and  neither  of  said  parties 
shall  be  held  or  required  to  do  or  peifbtui 
any  other  or  further  work  and  conditions 
than  those  hereby  definitely  set  forth.*  The 
last  clause  of  the  contract  provides  that 
neither  of  said  railroad  companies  shall  be 
required  to  supply  any  m^erial,  or  do  any 
of  the  work,  necessary  to  construct  or  main- 
tain either  of  the  arched  entrances  into  or 
exits  from  said  paik,  but  that  all  the  work 
and  material  reouired  in  the  construction  of 
said  arches  shall  be  paid  for  by  the  paik 
commissioners.  The  foregoing  contract  was 
signed  by  the  parties,  but  It  was  never  ac- 
knowledged as  a  deed.  It  was  afterwards, 
in  1879,  recorded  in  the  <^ce  of  the  county 
recorder. 

(7.)  The  evidence  shows  that  after  the  ex- 
ecution of  the  foregoing  deed  and  oontracta, 
the  Kansas  City  Company  acquired  from 
divers  parties  the  necessary  additional  ririit 
of  way  between  the  park  and  the  Union  De- 
pot, and  proceeded  to  construct  and  put  in 
operation  its  road  through  the  paik,  tunnel 
and  cut,  and  on  down  to  the  Union  Depot  in 
the  City,  the  road  through  the  park  oeing 
on  Uie  line  established  by  the  tripartite 
agreement ;  that  at  the  same  time  the  park 
commiflBioners  proceeded  with  the  work  re- 
ferred to  in  the  last  clause  of  that  ag^reement^ 
and  expended  for  material  and  work  on  the 
arched  entrances  or  exits,  rendered  necessary 
by  the  presence  of  the  railroad  in  the  park, 
and  in  the  erection  of  walls  for  the  tunnel 
in  the  park,  nearly  840,000;  that  the  road 
through  the  park  was  completed  in  1870  by 
the  Kansas  City  Company;  and  that,  the 
County  Company  having  failed  in  the  per- 
formance of  all  its  covenantiL  and  having 
failed  to  refund  to  the  Kansas  City  Companj 
any  portion  of  the  cost  of  constructing  tbe 
road  through  the  park,  it  lost  and  abanaooed 
all  claim  to  the  right  of  way  and  read-bed 
through  the  park,  tunnel  and  cut,  and  the 
Kansas  City  Company  thereupon,  under  the 
terms  of  the  agreement,  to(^  sole  control  of 
the  road  through  the  park,  tunnel  and  cut. 
Afterwards,  In  1878,  it  acquired,  by  purdiase 
from  third  parties,  all  the  proper^  and  ri^ta 
of  way  of  the  County  Company  Between  the 
park  and  the  Union  Depot 

(8.)  In  1879,  the  Kansas  City  Company 
was  consolidated  with  the  Wabash  Railway 
Companv  under  the  name  of  the  "Wabaah, 
St.  Louis  and  Pacific  Rail  war  Company.* 
The  Wabash  Company  assumed  all  the  obli- 
gations of  the  Kansas  City  Companv,  and  in 
so  fkr  as  this  controversv  is  coocerned  the  oob- 
solidation  was  only  a  cnange  of  name. 

(9.)  In  1880,  the  Wabash  Companv  oob- 
veyed  its  property  in  trust  to  the  Central  Trust 
Company  of  New  York  and  James  Che&ey, 
to  secure  a  series  of  bond^  8^8^000,000  of 
which  were  issued  and  sold.  In  1884,  the 
Wabash  Company  became  insolvent,  and 
Solon  Humphreys  and  Thomas  B.  Tott  wwe, 
by  the  Circuit  Court  of  the  United  Stales 
for  the  Eastern  District  of  MlMOuri,  ap- 
pointed receivers  of  its  property,  and  after- 
wards bills  were  filed  by  the  Osntral  Trail 
Company  and  Cheney  to  foredois  said  mofV 
re,  as  bef ote  mentioiied. 
10.)  In  1880,  while  Humphreys  and  Tott 
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zeoeiTen,  wore  in  jpoBseflslon  of  the  WabAsh 
property,  the  Colorado  Company  having 
constmoted  a  line  of  railroad  connecting 
"wltli  the  Wabash  Road  at  the  north  line  of 
I^orest  Park,  and  of  the  same  gauge,  de- 
manded of  the  receivers  permission  to  run 
its  cars  oTer  the  Wabash  tracks  through  'the 
park  and  down  to  the  Union  Depot  in  the 
City,  which  Union  Depot  was,  on  August 
lly  1876,  and  has  since  contiuned  to  be,  the 
only  general  passeneer  depot  reached  by  all 
railroads  entering  the  City.  The  Colorado 
Company  contended  that  it  was  entitled  to 
til  is  right  under  the  contracts  aforesaid,  and 
particularly  imder  the  provisions  of  the 
ninth  and  tne  subsequent  paragraphs  of  the 
tripartite  affroement.  This  claim  was  denied 
by  the  receivers,  and  thereupon  the  Colorado 
Cfompany  and  the  City  of  St.  Louis  filed 
tbeir  said  bill  of  intervention,  setting  forth 
the  facts  above  stated,  and  praying  the  court 
to  enioin  and  restrain  the  Wabash  Company 
and  the  receivers  from  interfering  with  its  use 
of  said  property.  The  City  of  St.  Louis 
•Joined  in  the  proceeding  as  the  successor  of 
the  park  commissioners,  the  park  bavins,  by 
appropriate  legislation,  been  brought  within 
the  jurisdiction  of  the  City.  An  amended 
hill  of  intervention  was  filed  August  4, 1886. 
The  prayer  of  the  amended  bill  was  as  fol- 
lows :  ^  Tour  orators  pray  that  a  writ  of 
injnnction  issue  out  of  and  under  the  seal 
of  this  honorable  court  enjoining  and  re- 
straining the  said  Wabash,  St.  Louis  and 
Pacific  nail  way  Company,  and  the  said 
Solon  Humphreys  and  Thomas  B.  Tutt,  as 
such  receivers,  and  each  of  them  and  of 
their  agents,  servants,  counsellors  and  em- 
ploy^ from  in  any  manner  refusing  to  per- 
mit your  orator,  the  St.  Louis,  Kansas  Citv 
and  Colorado  Railroad  Company,  under  such 
reasonable  regulations  and  terms  as  to  this 
court  may  seem  proper,  from  usinff  the  said 
right  of  way  of  saia  Wabash,  St.  Louis  and 
Pacific  Railway  Company,  commencing  at 
the  north  line  of  said  Park,  where  the  rail- 
way of  said  Wabash,  St.  Liouis  and  Pacific 
Railway  Company  enters  said  park,  thence 
over  said  riffht  of  way  to  said  Eighteenth 
Street  in  saia  City  of  St.  Louis,  by  running 
its  engines  and  cars  over  and  upon  said  right 
of  way,  including  the  tracks  of  said  Wabash, 
St.  Louis  and  Pacific  Railway  Company  be- 
tween the  points  at  said  Union  Avenue  and 
said  Bighteenth  Street. "  In  their  answer  the 
Wabash  Company  and  the  receivers  admitted 
1^  execution  of  the  agreements,  but  denied 
that  under  them,  or  either  of  them,  the 
Colorado  Company  had  any  right  to  use  any 
portion  of  the  Wabash  tracks  or  right  of 
way  through  the  park  or  between  the  park 
ana  Eighteenth  Street.  The  answer  then 
stated  the  facts  concerning  the  execution  of 
the  general  mortgage  by  the  Wabash  Com- 
pany in  1880,  to  the  Central  Trust  Company 
and  Cheney ;  averred  that  the  Wabash  Com- 
pany had  made  default  in  the  payment  of 
Interest  on  Its  bonds ;  that  by  the  terms  of 
said  mortgage  said  trustees  were  entitled  to 
possession  of  said  property ;  that  said  re- 
oeivers  were  in  possession  of  said  railroad 
nnder  said  mortgage  for  the  benefit  of  the 
holders  of  said  mortgage  bonds,  and  that 
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neither  said  bondholders,  trusteesnor  receivers 
were  privy  to  or  bound  by  any  agreement  or 
contract  made  by  the  Coxmtv  Company  with 
said  park  commissioners,  with  respect  to  the 
use  of  its  railroad  through  said  park  or  else- 
where, by  other  railroM  companies.  The 
answer  then  denied  that  the  interveners  were 
entitled  to  the  relief  prayed  for,  and  set  up 
the  several  defenses  ^ted  and  relied  upon 
by  the  appellants. 

(11.)  On  the  issues  thus  presented  the  case 
was  referred  to  a  special  master,  who  reported 
in  favor  of  the  claim  made  by  the  inter- 
veners. Considerable  testimony  was  taken 
by  the  master,  but  it  related  almost  entirely 
to  matters  affecting  the  compensation  to  tie 
paid  for  the  use  of  the  tracks  and  property 
in  question,  and  it  is  unnecessary  to  refer  to 
it  in  detail.  The  following  testimony  of 
witnesses,  on  other  points,  was  given:  S. 
T.  Emerson,  chief  engineer  in  charge  of  the 
oonstruction  of  the  Kansas  City  Road  from 
the  Union  Depot  to  the  north  line  of  the 
park,  testified  as  follows :  **  Q.  Now  from 
that  point  [Forsyth  Junction]  to  the  Union 
Depot,  what  is  uie  most,  or  the  only,  prac- 
tical entrance  to  the  depot  from  that  point  t 
A,  The  Wabash  Railroad."  W.  Emerson 
also  testified  as  follows:  "Q.  How  many 
tracks,  if  any,  are  on  the  right  of  way  where 
the  Wabash  Railway  now  enters  the  park 
from  Eighteenth  Street,  the  thirty  feet  from 
Eighteenth  Street  to  the  park  ana  the  forty- 
two  feet  through  the  park?  A.  There  are 
occasional  places  where  there  is  a  side  track. 
There  could  not  be  but  one  track  besides  the 
main  track  on  the  thirty  feet."  Andrew 
McEinley,  president  of  the  board  of  Forest 
Park  commissioners  at  the  time  the  tripartite 
agreement  was  made,  testified  as  follows: 
**  Q.  What  was  the  policy  of  the  board  with 
reference  to  railroads  passing  through  the 
park,  at  the  time  of  tne  execution  of  the 
tripartite  agreement?  A.  There  was  a  great 
deal  of  discussion  and  there  was  quite  a  con- 
troversy about  where  the  road  snould  run, 
under  the  provision  whidi  I  have  mentioned" 
(referring  to  the  Act  of  the  Legislature,  re- 
quiring the  County  Road  to  enter  on  the 
eastern  side,  through  Duncan's  subdivision). 
**  Q.  Please  describe  the  park  to  the  master, 
whether  it  has  been  improved,  and,  if  so, 
how,  in  a  seneral  way?  A.  The  provisions 
contained  in  the  proviso  that  I  have  just 
spoken  of  were  intended  to  protect  the  park 
against  the  invasions  of  all  railroads,  im- 
questionably.  I  put  it  theie  myself.  Q. 
What  effect  would  the  invasion  of  the  park 
by  railroads  have  upon  the  park  for  the  pur- 
pose for  which  It  was  established?  A.  I 
think  a  very  damaging  effect  upon  the  point 
of  use  and  upon  uie  point  of  landscaping. 
Q.  For  what  purposes  was  the  park  intends 
to  be  used  principally— as  a  drivine  park? 
A,  It  is  shown  in  the  Act  itself  to  be  dedi- 
cated to  the  people  of  the  City  and  County 
of  St.  Louis  for  their  enjoyment  forever— that 
is,  a  pleasure  ground  for  the  people  of  St. 
Louis.  Q.  Are  there  drives  running  through 
it?  A.  z  es,  sir ;  nineteen  and  three-quarters 
miles  of  drives  through  the  park.  Q,  What 
effect  would  the  penetration  of  the  park  by 
railroads  at  different  points  have  upon  the 
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park  M  a  drivine  park?  A.  Up  to  this  time 
It  was  apprehenaea  tliat  the  road  would  pro- 
duce some  great  danger  to  persons  visiting 
Forest  Park,  and  it  was  a  Ions;  time  before 
that  public  impression  was  relieved  of  the 
apprehension  that  horscswould  be  frightened, 
and  hence  there  is  a  provision  that  the  road 
shall  be  covered  over  with  a  cover  or  pro- 
tected bv  trees.  During  the  time  I  was  pres- 
ident 01  the  park  it  was  not  thought  to  be 
necessary.  Q,  How  much  money  has  been 
expended  in  beautifying  the  park?  A, 
$405,000  during  my  administration;  since 
that  time  nothing,  it  remains  as  it  was  then. 
Q.  What  does  it  represent  in  money  to-day? 
A.  In  cash  paid  |1, 800, 000,  and,  besides 
that,  some  contributions  made  by  the  City 
since.  The  interest  on  that  sum,  of  course, 
is  to  be  added.  The  bonds  are  thirty -year 
bonds."  Cross  examination  :  **  Q.  Now,  the 
expenditures  by  the  park  commissioners  were 
in  the  erection  of  masonry  composing;  these 
two  arches  and  the  principal  viaduct  tnrouffh 
which  the  people  enter  the  park.  It  was  In 
the  masonry  composing  those  structures?  A, 
Yes,  sir ;  there  would  have  been  no  necessity 
for  them,  except  for  the  railroad.  Q,  They 
were  made  necessary  by  the  railroad?  A, 
Yes,  sir.  Q.  They  were  for  the  convenience 
of  persons  passing!  n  and  out  of  the  park? 
A.  Yes,  sir.  Q.  Without  the  railroad  there 
would  have  been  no  necessitv  for  the  culverts ; 
they  were  the  entrances  for  carriages  and 
footmen?  A.  Yes,  sir."  A.  A.  Talmage, 
general  manager  of  the  Wabash  Company, 
testified  as  follows :  **  Q.  Would  it  be  prac- 
ticable for  any  other  road  subject  to  your 
rules  and  regulations  to  use  the  track  from 
the  north  line  of  the  park  to  the  depot — I 
mean  the  main  track?  A.  It  could  be  done 
under  the  rules  and  regulations  of  this  Com- 
pany, but  usually  it  is  done  by  substituting 
the  motive  power  and  trainmen  of  our  own 
road  to  handle  the  trains  of  foreign  roads.* 

(12.)  The  Wabash  Company  and  the  re- 
ceivers excepted  to  the  reports  of  the  master 
(of  which  there  were  two)  on  various 
grounds,  which  need  not  be  given  in  detail. 

(13.)  The  exceptions  were  argued  before 
the  court  held  by  Mr.  Justice  Brewer,  then 
circuit  judge,  and  Judge  Treat,  and  it  held 
(29  Fed.  Rep.  546)  that,  under  the  contracts, 
the  Colorado  Company  had  the  right  to  use, 
on  such  terms  and  subject  to  such  regulations 
as  to  the  court  seemed  equitable,  the  Wabash 
tracks  through  the  park,  and  from  the  park 
down  to  the  connection  with  the  Union  Depot 
tracks  at  Eighteenth  Street  in  the  City ;  and 
on  those  points  it  overruled  all  the  exceptions 
and  confirmed  the  master's  reports.  It  dif- 
ered,  however,  with  the  master  on  the  ques- 
tion of  the  compensation  to  be  paid  by  the 
Colorado  Company,  and  sustained  exception 
eleven  on  that  point. 

(14.)  The  court  then  entered  a  decree, 
December  18,  1886,  finding  that  the  equities 
were  with  the  interveners,  and  that  they  were 
entitled  to  the  relief  prayed  for,  and  fixing 
the  compensation  to  be  paid  by  the  Colorado 
Company  for  the  use  of  the  right  of  way  and 
tracks,  side-tracks,  switches,  turn-outs,  turn- 
tables and  other  terminal  facilities  of  the 
Wabaah  Company,  between  the  north  line  of 
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Forest  Park  and  Eighteenth  Street  in  the  Citj 
of  St  Louis,  at  $2,500  per  month.  The  de- 
cree then  proceeds  as  follows;  "And  the 
court  doth  further  find,  adjudse  and  decree 
that  the  expense  per  annum  of  maintaining 
the  said  right  of  way  and  other  property 
pending  such  joint  use  thereot.  Including 
therein  all  taxes  upon  said  pro(tcrty,  chall 
be  borne  bv  the  said  Wabash,  St.  Louis  and 
Pacific  Railway  Company  and  the  said  inter- 
venor,  the  St.  Louis,  Eslnsas  City  and  Colo- 
rado Railroad  Company,  in  the  proportioo 
that  the  number  of  wheels  each  of  said  com- 
panies shall  cause  to  be  passed  over  the  main 
track,  or  parts  thereof,  on  said  right  of.  way, 
per  annum,  bears  to  the  total  number  of 
wheels  that  both  of  said  companies  shall 
cause  to  be  passed  over  the  same  during  each 
year  pending  the  said  period  of  such  Joint  rjj\ 
use,  and  that  this  expense  shall  be  paid  al 
the  expiration  of  each  year.  The  said  right 
of  way  and  tracks  thereon  and  other  terminal 
facilities  shall  be  maintained  and  kept  in 

food  repair  by  the  Wabash,  St.  Louis  and 
'acific  Railway  Company.  And  the  court 
doUi  further  oraer,  adjudge  and  decree  that 
the  running  of  all  trains,  engines  or  cars  ol 
said  intervener,  the  said  St.  Louis,  Kansas 
Citv  and  Colorado  Railroad  Company,  over 
said  right  of  way  and  tracks,  and  the  use 
of  said  right  of  way,  road,  terminal  facili- 
ties and  other  property  specified  as  aforesaid, 
shall  conform  to  the  rules  and  regulation! 
now  in  force,  and  such  other  reasonable 
rules  and  regulations  as  may  hereafter  be 
adopted  by  the  said  Wabash,  St.  Louis  and 
Pacific  Railway  Company,  or  its  said  re- 
ceivers, to  enable  said  intervener  to  fully 
enjoy  the  benefits  of  this  decree,  and  that 
the  trains  of  said  Railroad  Company,  inter- 
vener, shall  be  so  regulated  as  that  at  least 
eight  minutes  shall,  if  deemed  necessary, 
intervene  between  its  trains  and  the  trains 
of  said  Wabash,  St.  Louis  and  Pacific  Rail- 
way Company,  at  any  point  between  said 
north  line  of  Forest  Park  and  Eighteenth 
Street,  and  that  the  sole  control  and  regula- 
tion of  the  running  of  the  trains  of  the  said 
companies  shall  be,  imder  this  decree,  in  the 
Wabash,  St.  Louis  and  Pacific  Railway 
Company  and  its  receivers,  and  subject  to 
the  further  order  of  this  court.  And  the 
court  doth  further  order,  adjudge  and  decree 
that,  in  all  respects,  subiect  to  the  terms  of 
this  decree,  the  said  Railroad  Company,  in- 
ter venor,  shall  enjoy  the  equal  use  and  bene- 
fit of  said  right  of  way.  tracks,  switches* 
side-tracks,  turn-outs,  turn-tables  and  other 
terminal  facilities  with  said  Wabash,  St. 
Louis  and  Pacific  Railway  Company  or  its 
said  receivers,  and  the  said  Wabash,  Si  Louis 
and  Pacific  Railway  Company  and  Solon 
Humphreys  and  Thomas  E.  Tutt,  as  such  re- 
ceivers, and  said  Central  Trust  Company  of 
New  York  and  James  Cheney,  and  all  per- 
sons claiming  by,  through  or  under  them 
and  each  of  them  respectively,  and  their 
agents,  servants,  counsellors  and  employ^ 
be,  and  the  same  are  hereby,  perpetually  en- 
joined  and  restrained  from  In  any  manner  re- 
fusing to  permit  the  said  intervener,  the  said  (18| 
St.  Louis,  Kansas  City  and  Colorado  Railroad 
Company,  its  successors  or  assigns,  and  its 
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or  their  offlcerB,  agenta  or  employls,  from 
YislBg  with  its  or  their  oDginee,  cars  (loaded 
or  empty) ,  the  said  rights  of  way,  tracks, 
twitches,  side-tracks,  turn-outs,   turn-tables 
and  other  terminal  facilities  of  said  Wabash, 
St.  Louis  and  Pacific  Railway  Company  be- 
tween the  north  line  of  said  Forest  Park  and 
said  Eighteenth  Street,  on  the  terms  herein- 
aboye  set  forth  in  this  decree,  in  and  for  the 
transacting  of  its  or  their  business,  and  in 
the  operation  of  its  or  their  road.    And  the 
said  intervenor,  the  6t  Louis,  Kansas  Ci^ 
and  Oolorado  Railroad  Company,  by  its  om- 
cers,  agenta  and  employes  and  each  of  them, 
is  hereby  authorizea  and  permitted,  with  its 
right  of  way,    roaC.    tracks    and   property, 
engines  and  cars,  loaded  or  empty,  to  make 
connection  with  said  Wabash,  St.  Louis  and 
Pacific  Railway  Comv:uiy  at  the  north  line 
of  said  Forest  Park,  and  to  use  the  said  right 
of  way,   tracks,  switches,  side-tracks,   turn- 
outs, turn-tables  and  other  terminal  facilities 
of  said  Wabash,  St.  Louis  and  Pacific  Rail- 
way  Company,  or    anyone    claiming    by, 
through  or  under  it,  as  to  the  same,  between 
the  Dorth  l\ne  of  said  park  and  Eighteenth 
Street,  on  the  terms,  in  the  manner  and  sub- 
ject to  the  regulations  in  this  decree  set  forth 
ID  and  for  the  tiansaction  of  the  business, 
and  in  operation  of  the   road,  of  said  St. 
Louis,  Kansas  City  and   Colorado  Railroad 
Company,  its  successors  or  assigns,  and  said 
Solon  Grumphreys  and  Thomas  E.  Tutt,  re- 
cciven,  and  all  agents,  seryants  or  peraons 
by  them  engaged  or  acting  with  or  for  them, 
said    Central    Trust    Company    and    James 
Cheney,  said  Wabash,  St.  Louis  and  Pacific 
Railway  Company,  and  all  persons  claiming 
by,  through  or  under  said  fast-named  Com- 
pany, are  hereby  restrained  and  enjoined  from 
m  anywise  obstructing,  preventing,  interfer- 
iDg  with  or  refusing  to  oomply  with  the 
permit  and   privilege  hereby  ordered,   ad- 
judged and  decreed."    The   rules  in  force 
upon  the  Wabash  Road,  and   which  were 
adopted  by  the  decree,  for  the  government  of 
the  parties  in  the  use  of  the   property,  are 
found,  as  "Exhibit  D,"  in  the  printed  record. 
(16.)  On  the  day  the  decree  was  entered, 
James  F.  Joy,  Thomas  H.   Hubbard,  Edgar 
T.  Welles  and  O.  D.  Ashley  filed  their  pe- 
tition in  the  cause,  reciting  the  execution  of 
the  Wabash  mortgage  of  June  1,  1880,  to  the 
(!•!       Central  Trust  Company  and  Cheney,  as  trus- 
tees ;  stating  that  there  had  been  a  foreclosure 
of  said  mortgage  and  a  sale  of  the  mort- 
gaged property  on  the  26th  day  of  April, 
1886,  at  which  they  had  become  the  pur- 
chasers ;  that  the  sale  to  them  had  been  duly 
confirmed  by  the  court  and  proper  deeds  had 
heen  made  conveying  to  them  the  right  of 
^ay,  railroad  tracks,  terminal  facilities  and 
other  property,  the  use  of  which  the  inter- 
venor  was  seeking  to  acquire  in  this  proceed- 
ing; that  said    property   was    still   in  the 
possession  of  and  being  operated  by  said  re- 
ceivers; that,  as  such  purchasers,  they  had 
an  interest  in  the  pro^rty  and  subject  matter 
of  the  litigation,  which  they  desired  to  pro- 
^  by  an  appeal  to  the  Supreme  Court  of 
the  United  States ;  and  askine  that  they  be 
DUide  parties  defendant,  and  be  allowed  an 
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appeal  to  that  court.  The  court  thereupon 
entered  an  order,  on  said  day,  reciting  the 
petition,  and  that  it  appeared  to  the  court 
that  said  Joy,  Hubbard,  Welles  and  Ashley 
were  the  owners  of  the  premises  and  right 
of  way  theretofore  owned  by  the  Wabae^ 
Company,  between  the  north  line  of  Forest 
Park  and  across  the  park  to  Eighteenth  Street 
in  the  City  of  St.  Louis,  over  wliich  the  in- 
tervener was  seeking  to  obtain  a  right  to  run 
its  engines  and  cars,  and  ordering  that  said 
purchasers  be  made  parties  defendant  in  the 
cause.  An  appeal  to  this  court  from  the 
foregoing  decree  was  afterwards  duly  per- 
fect^. 

It  is  contended  by  the  appellants  that  the  [89) 
circuit  court  erred  (1)  in  holding  that  the 
covenant  on  the  part  of  the  County  Com- 
pany, to  permit  other  railroads  to  use  its 
ri^ht  of  way  between  the  park  and  the  ter- 
mmus  of  its  line  in  the  City,  was  binding  on 
the  Kansas  City  Company,  and  j^ave  to  the 
Colorado  Company  the  rieht  to  use  the  right 
of  way  and  the  tracks  afterwards  acquired 
and  constructed  by  the  Kansas  City  Company 
between  the  park  and  the  City ;  (2)  in  de- 
creeing that  the  covenant  of  the  County  Com- 
pany, to  permit  other  railroads  to  use  its 
right  of  way  between  the  park  and  the  termi-  • 
nus  of  its  road  in  the  Citv,  created  an  equi- 
table easement  in  the  road  between  the  park 
and  the  City,  which  affected  such  property 
in  the  hands  of  Joy  and  others,  as  purchasers ; 
(8)  in  decreeing  that  such  covenant  on  the 
part  of  the  County  Company  was  an  agree- 
ment sufficiently  definite  in  terms  to  be 
specifically  enforced  by  a  court  of  equity; 
(4)  in  decreeing  the  specific  performance  br 
me  Wabash  Company  of  a  continuous  dut^ 
requiring  the  exercise  of  skill  and  personal 
judgment,  as  well  as  the  expenditure  of 
money,  and  requiring  the  court  to  retain 
perpetual  control  over  the  cause,  in  order  to 
superintend  the  execution  of  the  decree  and 
make  from  time  to  time  such  changes  in  the 
rules  and  regulations  adopted  by  the  Wabash 
Company  as  the  circumstances  of  the  parties 
and  the  shifting  contingencies  of  business 
and  trade  should  render  necessary ;  (5)  in 
making  a  decree  broader  than  the  contract, 
in  that  the  County  Company  only  agreed,  at 
most,  to  permit  other  companies  to  use  its 
right  of  way,  ^hile  the  decree  gives  the 
right  to  use  the  right  of  way,  and  tracks, 
side-tracks,  switches,  turn-outs,  turn-tables 
and  other  terminal  facilities  of  the  Wabash 
Company ;  (6)  in  holding  that  there  w.is 
mutuality  of  equitable  remedy  between  ihc 
parties  to  the  suit ;  and  (7)  in  holding  that 
the  contract  of  the  County  Company  was 
binding  on  Joy  and  others,  as  purchasers  in 
good  niith  and  without  notice,  under  the 
mortgage  made  by  the  Wabash  Company  in 

1880. 

But  we  are  of  opinion  that,  under  the  two  r3Qi 
agreements  of  August  11,  1876,  and  the  deed 
of  that  date  from  the  County  Company  to 
the  Kansas  City  Company,  the  Wabash  Com- 
pany, as  successor  of  the  latter  Company,  is 
bound  to  permit  the  Colorado  Company  to 
use  the  right  of  way  from  the  north  line  of 
Forest  Park,  through  the  park,  to  the  tern^i- 
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nus  of  the  Wabash  Company's  road  on 
Eighteenth  Street,  for  a  fair  and  equitable 
compensation. 

Forest  Park,  containing  1,879  acres  of  land, 
had  been  established  as  a  park  for  the  benefit 
of  the  people,  and  was  intended  principally 
as  a  driving  park.  The  board  of  ForestTark 
commissioners  had,  under  the  Act  of  March 
25,  1874,  the  power  to  lay  off,  improve, 
adorn,  govern,  manage  and  control  the  use 
of  tiie  park  and  the  avenues  surroimding  it. 
Before  the  execution  of  the  tripartite  agree- 
ment, neither  the  County  Company  nor  the 
Kansas  City  Company  had  any  railroad  to 
the  Union  Depot.  The  County  Company  had 
located  its  line  east  and  west  of  the  park, 
and  had  purdiased  the  right  of  way  at  dif- 
ferent points  along  its  line  from  the  Union 
Depot  to  the  park ;  but  it  had  built  no  rail- 
road, and  the  location  of  its  right  of  way 
through  the  park  was  undetermined  at  the 
time.  The  Kansas  City  Company  had  its 
depot  for  freight  and  passengers  in  the 
northern  part  of  the  City,  some  distance  from 
the  Union  Depot.  As  the  Union  Depot  was  at 
that  time  the  only  general  passenger  depot  in 
the  City,  and  was  roached  by  most  of  the  rail- 
roads which  entered  the  City,  the  Kansas 
City  Company  determined  to  build  a  branch 
of  its  roaa  from  Ferguson,  about  nine  or  ten 
miles  from  the  City,  to  the  Union  Depot, 
and  thus  avail  itself  of  better  facilities  for 
doing  a  passenger  business,  and  to  cross  the 
bridge  over  the  Mississippi  River  with  its 
trains.  It  is  stated  in  the  agreement  of  Au- 
gust 11,  1875,  between  the  County  Company 
and  the  Kansas  City  Company,  that  the  latter 
required  the  right  of  way  in  order  to  reach 
the  Union  Depot.  Its  branch  line  from  Fer- 
guson was  located  through  the  park.  In  its 
efforts  to  obtain  the  right  of  way  through 
the  park  it  encountered  the  County  Company. 
The  board  of  park  commissioners  was  con- 
ferred with  by  the  two  companies,  in  regard 
to  securing  a  definite  right  of  way  for  both 
of  them  through  the  park.  This  is  shown 
by  the  testimony  of  Mr.  McKinley,  before 
referred  to.  The  park  commissi  oneis  were 
willing,  at  that  time,  to  grant  the  uae  of 
one  /i^t  of  way  through  tSe  park,  on  a  cer- 
tain line,  with  conditions  as  to  the  use  of 
such  right  of  way  by  other  railroads,  so  at 
to  protect  the  park,  as  far  as  possible,  from 
invasion  by  other  railroad^  on  separate  and 
independent  rights  of  way.  In  order  to  ac- 
complish this  result,  the  board  expended 
$40,000  in  aid  of  the  construction  of  the 
railroad  through  the  park.  In  view  of  the 
deep  cut  on  toe  line  of  the  Wabash  Road 
just  east  of  the  park,  it  would  be  difiScult 
for  any  other  railroad  to  enter  the  park,  from 
the  east,  on  an  independent  rieht  of  way, 
and  at  the  same  time  use  the  right  of  way  of 
the  Kansas  City  Company  Uirou^h  Uie  park. 
Hence  arose  the  provision  that  uiis  riflfnt  to 
use  the  riffht  of  way  by  other  railroads 
should  apply  not  only  to  the  '^riffbt  of  way 
through  the  park,**  but  also  to  the  riffht  of 
way  ^up  to  the  terrainas  of  its  road  in  the 
City  of  dt.  Louis,  "^that  is,  the  right  of  way 
from  the  park  to  the  Union  Depot. 

It  was  under  these  circumstances  that  the 
tripartite  agreement  came  into  existence ;  and 

8^t 


the  terms  of  paragraph  9  of  it  must  be  con- 
strued. That  paragraph  is  here  repeated* 
''Ninth.  Said  party  of  the  second  part  shall 
permit,  under  such  reasonable  regulations 
and  terms  as  may  be  agreed  upon,  other  rail- 
roads to  use  its  right  of  way  through  the 
park  and  up  to  the  terminus  of  its  road  in 
the  City  of  St.  Louis,  upon  such  terms  and 
for  such  fair  and  equitable  compensation  to 
be  paid  to  it  therefor  as  may  be  agreed  upon 
by  such  companies.**  It  is  to  be  construed 
in  connection  with  paragraph  12  of  the  same 
agreement. 

In  regard  to  these  two  paragrapha,  the 
opinion  of  the  circuit  court  says :  ^  It  will 
be  observed  that  by  the  ninth  paragraph  the 
County  Road  agreed  to  permit  the  use  of  ita. 
right  of  way  by  other  railroads.  Whether  a 
like  obligation  was  assumed  by  the  Kansas- 
Road  depends  upon  the  last  sentence  in  the 
twelfthparagraph,  which  purports  to  grant 
to  the  Ejmsas  Road  the  right  to  occupy  and 
enloy  the  right  of  way  through  the  park 
jointly  with  the  County  Road  'on  the  terms- 
of  the  said  contract  between  them,  snd  under 
the  same  terms  and  conditions  as  are  hereby 
and  hereinbefore  imposed  upon  said  party  of 
the  second  part,  ana  which  are  hereby  aa- 
sxuned  by  said  party  of  the  third  psjt  as  to 
improvements,  except  as  to  building  a  depot 
ana  switch  in  said  park,  which  the  party  of 
the  second  part  is  to  do  itself. '  It  must  be 
conceded  that  the  meaning  of  this  language 
is  not  perfectly  clear.  It  is  claimed  by  the 
defendants  that  the  words  'as  to  improve- 
ments, except  as  to  building,'  etc.,  qualify 
not  only  the  immediately  preceding  clause, 
commencing  'and  which  are  hereby  assumed, ' 
but  also  the  one  prior,  commencing  'and 
under  the  same  terms  and  conditions,'  and 
therefore  that  the  terms  and  conditions  as  to 
improvements  are  those  alone  cast  upon  the 
Kansas  Road.  This  would  make  tne  two 
clauses  but  a  single  compound  one,  qualified 
by  the  following  relative  clause  'as  to  im- 

grovements,'  etc  As  against  this  it  must 
e  observed  that,  grammatically,  a  relatiy^ 
clause  generally  qualifies  its  immediate  an- 
tecedent, and  therefore,  in  this  case,  would 
refer  simply  to  that  clause  which  providea^ 
for  the  assumption  by  the  Kansas  Road. 
This  natural  grammatical  construction  i» 
strengthened  by  the  punctuation — a  comma 
after  the  words  'party  of  the  second  part'  and 
none  after  the  words  'party  of  the  third 
purt, '  which  seems  to  separate  the  entire  first 
clause  from  the  second  and  its  qualifying^ 
terms.  I  know  that  the  matter  of  punctuation 
is  never  relied  upon  to  defeat  the  obvioa* 
intent ;  but,  when  the  meaning  is  doubtful, 
the  punctuation  is  certainly  a  matter  tending- 
to  throw  light  upon  it.  Further,  there  are* 
not  simply  two,  out  really  three,  antecedent 
clauses,  tne  flnt  one  being  'the  terms  of  the 
said  contract  between  them,'  that  ia,  the 
two  railroad  companies.  Yerj  clearly  thi* 
qualifying  clause  does  not  refer  to  that,  and 
therefore  it  should  not  be  held  to  qualify  the 
second,  unless  the  obvious  intent  compel* 
such  construction.  It  Is  objected  that  tb» 
clause  commencing  'and  which  are  herabj 
assumed'  is,  under  this  construction,  ■aper- 
fiuous.    I  think  not    These  imfnoveaeat* 
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called  for  the  expenditure  of  money,  and  the 
idea  aeezned  to  be  tiiat  the  Eanaaa  Road 
should  not  only  hold  its  rights  upon  certain 
conditions,  but  that,  as  to  those  involving 
expenditure  of  money,  it  should  expressly 
assume  the  performance.  There  is  a  manifest 
difference  between  a  conveyance  subject  to  a 
mortgage  and  a  conveyance  in  which  the 
grantee  assimies  the  payment  of  the  mortgage. 
This  distinction  evidently  dictated  the  fonn 
of  expression  used.** 

It  appears,  from  paragraph  12,  that  the 
Kansas  City  Company  had  in  view  the  fail- 
ure of  the  Ck)unty  Company  to  comply  with 
the  provisions  of  paragraphs  1  to  8  inclusive 
of  we  tripartite  agreement,  relatins  to  the 
construction  of  the  road,  among  which  was 
the  provision  which  required  the  completion 
of  the  road  within  one  year,  under  the  pen- 
alty of  the  forfeiture  of  all  rights  under  the 
agreement.  The  Kansas  City  Company 
guarded  a^inst  such  contingency  by  the 
provision,  m  paragraph  12,  that,  in  case  the 
Coun^  Company,  its  suocessorB  or  assigns, 
should  forfeit  its  rights,  privileges  and  fran- 
chises in,  upon  and  through  Uie  park,  or 
from  any  cause  should  cease  to  have,  main- 
tain or  enjoy  the  same,  then  the  Kimsas  City 
Company  should  not  also  be  excluded  from 
the  park,  but,  with  its  successors  and  assigns, 
should  continue  to  have,  maintain  and  enloy 
t  v»****^  rights,  privileges,  immunities, 
franchises,  improvements  and  property,  on 
Ibe  terms  thereinbefore  set  forth,  contin- 
uously and  forever.  Thereby,  in  case  of  the 
forfeiture  of  its  rights  by  the  County  Com- 
pany, the  Kansas  City  Company  became 
possessed  of  the  entire  right  of  way,  subject 
to  the  terms  of  the  agreement  of  August  11. 
#K  *  y^^een  the  two  companies,  and  to 
toose  of  the  tripartite  agreement  of  the  same 

^  V*??  *^^  which,  prior  to  the  forfeiture, 
was  held  and  enjoyed  jointly  by  the  two 
companies,  became  the  sole  property  of  the 
^^•jwas  City  Company,  Its  successors  and 
Jjwigns,  on  the  terms  of  the  said  contract 
oetween  the  two  companies,  and  under  the 
•ame  terms  and  conditions  which  were  im- 
posed upon  the  Kansas  City  Company. 
Among  the  conditions  so  imposed  were  those 
Of  pwagraph  9  of  the  tripartite  agreement. 
*wher.  those  terms  as  to  improvements,  ex- 
cept as  to  building  a  depot  and  switch  in  the 
prt,   were  assmned  by  the    Kansas    City 

^ffP^y-  J^  ^^^^  and  switch  wei«  to  be 
Duiit  by  the  County  Company.  The  word 
improyemento"  related  to  the  building  of 
uie  road  and  the  erection  of  what  was  to  be 
erected,  except  the  depot  and  switch.  The 
reason  why  the  Kansas  City  Company  did 
J£^,^Msume  the  building  of  the  depot  and 
switch  appears  from  a  clause  in  the  agree- 
nient  of  August  11.  1875.  between  the  two 
opmpanlei^  to  the  effect  that  the  County 
U)mpany  should  have  and  maintain  the 
P^flsenger  depot  In  the  park,  so  far  as  the  two 
companies  were  concerned,  and  that  the  Kan- 
^  City  Company  should  not  have  the  power 
ox  ^pplDg  any  of  Its  trains  In  the  park. 
As,  however,  the  latter  company  would  use 
^c  right  of  way  through  the  park,  and  what 
were  called  the  **  Improvements, "  except  the 
depot  and  switch,  tne  park  commissioners 
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required  it  to  assume  the  obligations  of  the 
County  Cbmpany  in  that  regaid. 

This  was  the  view  of  the  contract  taken 
by  the  circuit  court,  and  we  ti*^**^  It  was 
correct.  It  is  evidently  in  accordance  with 
the  intention  of  the  parties  to  the  tripartite 
agreement.  The  object  of  the  park  commis- 
sioners was  to  protect  the  park  from  the  in- 
vasion of  more  than  one  railroad  track ;  and. 
to  accomplish  that  result.  It  was  necessary 
to  give  to  other  railroad  companies  the  right 
to  use  the  one  right  of  way,  and  to  impose 
on  the  Kansas  City  Company,  as  well  as  the 
Coun^  Company,  the  obligation  to  permit 
other  companies  to  use  such  right  ox  way. 
JBdyes  v.  MMgan  OnU.  R  Co.  Ill  XT.  B. 
228r28:  410]. 

We  are  also  of  opinion  that  the  covenants 
In  paragraph  9  of  the  tripartite  agreement, 
as  to  the  use  of  the  right  of  way  by  other 
railroad  companies,  are  binding  upon  subse- 
quent purchasers,  with  notice,  from  the  Kan- 
sas City  Company.  TuUc  v.  Moxhay,  2Phill. 
Ch.  774;  Luier  v.  Dennii,  L.  R.  7  Ch.  Div. 
227 ;  BronBon  v.  Ooffin,  108  Mass.  175 ;  Whit- 
ney  v.  Uni<m  R.  Co.  11  Gray,  859,  864; 
Pwrker  v.  Nightingaie,  «  Allen,  841,  844; 
Van  Dorm  v.  Bobinson,  18  N.  J.  Eq.  260 ; 
Kirkpatriek  v.  PMine,  24  N.  J.  Eg.  206; 
Western  v.  Mdedermott,  L.  R.  2  CL.  72; 
Watertown  v.  Cowen,  4  Paige,  510 ;  Randall 
V.  Latham,  86  Conn.  48,  58;  Cincinnati  v. 
White,  81  U.  8.  6  Pet.  481  [8 ;  462] ;  Brew 
V.  Van  Deman,  6  Heisk.  488;  Winjield  v. 
Eenning,  21  N.  J.  Eq.  188;  Verplanek  v. 
Wriaht,  28  Wend.  506 ;  Stoekett  v.  Howard, 
84  Md.  121 ;  Atlantic  Dock  Co.  v.  Uamtt,  54 
N.  Y.  85. 

In  the  present  case,  the  tripartite  agreement 
is  a  link  in  the  chain  of  title  of  the  mort- 
gagees and  of  the  purchasing  committee. 
The  right  of  way  through  the  park,  granted 
by  Griswold  to  the  County  Company,  No- 
vember 8,  1871,  was  lost  by  non-user.  The 
right  of  way  Granted  by  the  park  commls- 
slonere  to  the  (%unty  Company  under  the  first 
Park  Act,  of  March  25,  1872,  failed  because 
that  Act  was  declared  unconstitutional,  in 
Stale,  Chouteau,  v.  J^fflngtoeU,  64  Mo.  458. 
The  third  line,  that  established  bv  the  tri- 
partite agreement,  was  not  identical  with 
either  of  the  two  prior  lines.  The  park 
commissioners  therefore  fronted  to  the  two 
companies,  under  the  tripartite  agreement, 
all  tne  right  of  way  whioi  they  acquired  in 
the  park.  The  right  of  the  mortgagees  and 
of  the  purchasing  committee  to  use  such  right 
of  way  Is  based  solely  upon  that  agr^ment ; 
and,  holding  under  It,  they  must  hold  sub- 
ject to  Its  terms  and  conditions.  Irrespectively 
of  the  question  of  notice.  Whitney  v.  Unitm 
B.  Co.  11  Gray,  859 ;  Van  Boron  v.  BMneon, 
16  K.  J.  Eq.  256;  ImBc  t.  Moxhay,  2  Phill. 
Ch.  774;  Laker  v.  Bonnie,  L.  R.  7  Ch.  Div. 
227 ;  Weeiem  v.  Maedormott,  L.  R.  2  Ch.  72. 
Therefore,  the  Wabash  Company,  the  mort- 
gaffees  and  the  purchasing  committee  must 
be  iield  to  have  had  notice  of  the  covenants 
and  conditions  of  the  tripartite  agreement 
prior  to  the  execution  of  Uie  mortgage,  and 
are  bound  by  them,  whether  the  covenants 
be  or  be  not  strictly  such. as  run  with  the 
land. 
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ti  the  failure  b>  kckuovledge  the  trl- 
I  aereeroerit  u  a  deed  ol  aq;  import- 
There  wag  sufficient  to  put  the  pur. 


t  on  inquin,  and  to  charge  them  wllb 
of  all  the  laJcta  which  auch  an  inquiry 

have  made  known,  Tho  WabasD 
inj  came  into  eKirtenoB  in  August, 
through  the  consolidation  of  the  Kan- 
ty  Companj  with  the  Wabash  Railwaj 
iny.  Thts  consolidation  took  place 
gtatutea  bf  virtue  of  which  the  cou- 
ted  company  took  all  the  propertj, 
and  franchises,  and  aaaumea  all  the 
Itiea,  of  the  Kansas  City  Company. 
Vabash  CompuuT,  therefore,  was  not 
J  a  purcbue^-  from  the  Eanaaa  City 
my.  The  coiuioIidiLtion  wai  merely  f 
e  of  name.  If  the  Kansas  City  Ci»n' 
vas  bound  by  the  tripartit«  agreenient 
at  the  use  of  the  right  of  way  to  other 
ids,  on  certain  terms,  the  Wabash  Com* 
aa  consolidated,  waa  equally  bound  to 

The  mortgage  waa  eiecnl«J  in  1880, 
10  committee  purchased  in  1886,  The 
:ite  agreement  was  recorded  In  the  r 
'a  office  of  the  City  of  St.  Louis,  8ei 
r  5,  1879,  prior  to  the  eiecution  of  ti 
ige  and  prior  to  the  purchase  under  It 
by  the  committee.  Bithcp  t.  Schneider, 
.  Vl'i ;  Steaeiu  t.  Bampton.  46  Ho.  4M ; 
n  7.  McOMum,  47  Mo.  872. 
tripartite  agreement,  and  that  between 
aunty  CompanT  and  the  Kansas  City 
my,  and  the  deed  from  the  County 
iny  to  the  Kansas  City  Company,  all 
im  bear  date  Angust  11,  1^5.  The 
iras  duly  acknowledged,  and  was  re- 
1  August  18,  1870.  It  Is  a  link  In  the 
of  title  of  the  mortgagees  and  the 
islng  committee.  It  recites  that  it  Is 
In  pursuance  of  the  terms  of  a  oertain 
ct  made  and  executed  between  the 
y  Company  and  the  Eanqaa  City  Com- 
and  dated  August  11,  I8TS,  and  ts  In 
itisfactlon  of  so  much  of  such  contract 

ranee  of  certain 
way  to  the  Kan- 
Iso  contains  the  fol- 
J  provision :    "  And  also  the  said  party 

first  part  hath  conveyed,  asslKned  and 
;rred,  and  by  these  presents  doth  con- 
ssign  and  transfer,  unto  the  said  party 

second  part,  and  to  Its  auccessora  and 
s,    an   undivided  one  half   of  all  the 

title  or  interest  of  the  party  of  the 
art  of.  In  or  to  the  right  of  way,  and 

or  to  any  and  all  other  rlebte,  prWi. 
md  francbises,  powers  and  Immunities 

by,  or  vested  In,  or  enjoyed  by,  or 
lay  hereafter  be  acquired  and  owned 
sted  In  or  enjoyed  by,  the  party  of  the 
»rt,  tn,  througii  or  upon  Forest  Park, 
'  means  or  from  any  source  whatever ; 

which  conveyances  of  the  said  rights 
r  In  thli  deed  mentioned  are  made  sub- 

the  terms  and  conditions  upon  which 
OB  were  granted  to  the  party  of  the 
trt,  together  with  all  and  singular  the 
inM,  hereditaments  and  appurtenances 
oto  beloDglng  or  In  anywise  appertain- 
Thus  this  deed  refers  to  the  contract 
gust  11,  1876,  between  the  County 
jiy  and  the  Kansas  City  Company,  and 


to  the  terms  thereol ;  ud  tbe  I 
Company  Unk  Its  tltlt  iub)Ktt 
and  conditiooa  impwal  apon  i 
Company  by  tbe  triputitc  lerwi 
reference  to  the  termt  toi  co 
which  the  righto!  wifmenlioM 
was  granted  to  the  Kuuu  Cit;  C 
all  the  ^artleiio  the  deed,  vul  t 
on  Inquiry  ai  to  the  t«mia  of  tbi 
which  such  rights  al  nv  nere 
led  up  to  the  provlilon  k  the 
August  11,  ISril,  between  tlietn 
which  referred  to  the  trlptrtile 
tbe  foUowing  langunge:  "i 
under  this  agreement  and  i  ceit 
between  tbe  parties  hereto  and 
sloners  of  Forest  Park  of  even  < 
the  party  of  the  second  put  li 
hereby,  In  coailderatioD  oI  the 
agreements  of  the  party  ol 
hereinafter  particularly  let  foi 
covenants  and  agreements  ol 
alonere  of  Forest  Psrii  in  ) 
with  them  contained,  doee,cov 
to  construct  and  maintain  a  r 
road  In,  upon  and  through  u 
and  tbe  tunnel  and  cut  herein 
according  to  certain  plana  at 
agreed  upon,  and  according 
conditions  of  said  agreetaent 
miasioners,  for  the  Joint  uae 
ties  (of  the  first  part  and  oi 
hereto,  their  several  sucuess< 
Being  thus  chargeable  wU 
contents  of  the  contracts  ot 
between  the  County  Co'npat 
City  Company,  the  morlga; 
chasing  committee  were  cna 
notice  of  the  tripartite  agr 
it  referred :  and  they  pur 
the  terms   on   which   the  r 

granted.  Kirbpatrick  v. 
q.  300 :  AUatUie  Dock  Co 
Y.85:  BMopv.  Seh7t«ider.4 
V.  Hampton,  46  Ho.  4M ;  i 
47  Mo.  304 :  MeOamata  v. 
100,  110:  Menta  v.  MeL 
Meier  v.  Blume,  80  Ho.  1' 
The  covenant  Id  parag 
partite  agreement  create 
the  property  of  the  Count 
Kansas  City  Company 
tbe  public,  which  mtKnt 
the  consent  of  the  public  a 
expressed,  by  other  rallro 
might  wish  to  use  not  or 
through   the  park  but   a1 

Jark  and  the  Union 
Tnion  R.  Go.  11  Gray. 
NighUngaU,  6  Allen,  84 
ClemmU.  L.  R.  8  Cb.  W 
SO  111.  aiB ;  Btana/^rp  i 
J,  Iti :  Oooper  T.  Peria, 
"ae.  R.  Oo.  v.  McAlvin 
t2 :  67S,  6761  :   MeMw 

150  [88:  814]. 
The  two  KBreements 
and  the  deed  of  that  d 
Company  to  tbe  K&naa 
stituted  a  slnRle  tr&nsi 
same  subject  matter,  mi 
together  In  such  ■  ira.ii 
the  Intention  of  the  pii 
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rrfttloft  "^"^  *^«  *i°*c  MMi  of  the  subject 
t^j^oi  ttM.^  instruments.  Contracts  of  such 
;j^^racter      oi^M-e   to  be  construed  liberally  in 

i;>ixl>lic  when  the  sublect  matter 

f  nterests  of  the  publfc.     Batrker 

-  wn  B.  Ch.7  Soott^  N.  R.  885, 

▼.  Eastern  Qmntiei  B.  Oo,  10 

JSUPwrbridge  Canal  Co,  y.  Whedey, 


r^ajn.  &  .A^di.  792 ;  Blakemcre  v.  Olamcrgan- 
^.i^CanaM.  :p^€Mt>.  Of.  1  Myl.  ^k  K.  154.  166 ;  Let 


4^.*iC.    Om.  248. 

r^e    KBTiHaw    City   Company,    under  the 
^urreementa,    completed  its  road  through  the 
^k  to  the  Union  Depot  in  1876.    The  anee- 
^nt  between    the  County  Company  ana  tiie 
-^fiiiaas   City    Company    provided   that  the 
Qounty  Ckunpanj  should  pay  to  the  Kansas 
City  Company   one  half  of  the  cost  of  the 
I*  3^1       construction  and  maintenance  of  the  road-bed 
*'  through  the  i>ark  and  the  tunnel  and  the  cut, 

within  two  years  from  August  11,  1875,  and 
that,  if  the  County  Company  should  fail  or 
refuse  to  make    payment  for  sixty  days  after 
demand,  after  it  should  become  due,  all  the 
rights,   privileges,    franchises,   powers,  im- 
munities,  improvements  and  property  of  the 
County  Company,  in,  through  or  upon  Forest 
Park,  and  in,  into,  through,  over  or   upon 
the  tunnel  and  cut,  should  become,  by  virtue 
of  such  failure   and  refusal,  without  further 
process  or  proceedings,  forfeited  to  the  Kan- 
sas City  Company,  its  successors  and  assigns ; 
that,  in  case  of  such  forfeiture,  no  further 
payments  should    be   made  bv  the  County 
Company,   but  the  Kansas   Citv   Company 
°^iglit  enter  upon  the  sole  and  absolute  pos- 
"^ion  and   enjoyment  of  all   such  rights, 
P'^vi leges,    francnises,  powers,  immunities, 
'^Provements  and  property,  to  the  exclusion 
^^  the  County  Company ;  and  that  the  latter 
^tnpany   aliould,   in  such   case,  convey   by 
^^^^  to  the  Kansas  City  Company,  its  sue- 
l^p^^n  and  assigns,  all  of  such  rights,  priv- 
^^^es,   franchises,  powers,   immunities,  im- 
'**'ovement«  and    property.    The  two   years 
?^pired    in    1877.     The   County    Company, 
^ving  paid  nothing,  forfeited  to  the  Kansas 
^Hy  Company  all  its  interest  in  the  right  of 
^ay  through  the  park  and  through  the  tunnel 
^^d  the  cut  east  of  the  park. 
^  ^y  the  two  agreements  and  the  deed,  the 
^^tisaa   City   Company  obtained  from  the 
^xmty  Comptuiy  an  undivided  one  half  of 
^e  right   of  way  through  the  park,  and  the 
otber  rights  of  way,   then   owned  by  the 
County  Company,  between  the  park  and  the 
^nion   Depot,  and,    by   virtue  of  the  two 
^^reements  and  the  forfeiture,  without  further 
action  hy  either  the  County  Company  or  the 
park  ooaunissioneis,  the  Kansas  City  Com- 
pany became  vested  with   the  title  to  the 
Whole  right  of  way  through  the  park,  the 
tunnel  and  the  cut,  and  became  substituted 
tor  the  Countv  Company   under  the  agree- 
ments.    All  the  obligations  and  conditions 
imposed  upon  the  County  Company  became 
those  of  Uw  Kansas  City    Company,  except 
as  to  building  the  depot  and  the  switch  m 
the  park ;  jma  the  latter   Company  became 
subject  to  tbe  conditioQs  which  wert  Imooeed 
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on  the  Coun^  Company  by  the  tripartite 
agreement.  That  agreement  created  the  ease- 
ment before  referred  to,  which  covered  the 
tracks  through  the  MO'k  and  the  tracks  east 
of  the  park  to  the  Union  Depot.  Whitney 
V.  Unum  R.  Co.  11  Gray,  859,  864 ;  Parker  , 
T.  Nightingale,  6  Allen,  841,  844. 

The  permission  to  other  railroad  companies 
to  use  such  tracks  was  a  concession   to  the 

Sark  commissioners,  and  was  one  of  the  con- 
itions  of  the  grant  of  the  right  of  way 
through  the  park  to  the  County  Companv ;  L^O) 
and  the  Kansas  City  Company  obtained  the 
title  to,  and  the  exclusive  possession  of,  such 
right  of  way,  under  the  agreement  providing 
for  such  permission.  It  would  be  inequita- 
ble to  permit  the  Kansas  City  Company,  or 
its  successor,  to  continue  to  use  the  right  of 
way  through  the  park  and  at  the  same  time 
to  deprive  the  park  commissioners,  or  their 
successors,  the  City  of  St.  Louis,  as  trustees  1 

of  the  public,  of  the  benefit  of  the  use  by  ' 

other  railroad  companies  of  the  right  of  way 
between  the  park  and  the  Union  Depot.  The 
park  was  dedicated  to  the  use  of  the  people 
of  the  City  and  County  of  St.  Louis,  ana  it 
was  the  duty  of  their  trustees  to  preserve  that 
use  to  them,  for  park  purposes.  In. the  view 
of  those  trustees,  it  was  necessary,  for  the 
protection  of  the  park,  that  other  railnrnd 
companies  should  be  permitted  to  use  not 
only  the  right  of  way  through  the  park  but 
also  that  between  the  park  and  the  Union 
Depot.  In  order  to  obtain  the  right  of  way 
through  the  park,  the  Kansas  City  Company 
subjected  itself  to  the  condition  imposed  by 
paragraph  9  of  the  tripartite  agreement,  and 
it  is  right  that  that  Company  and  its  succes- 
sor should  be  held  to  a  strict  compliance  with 
its  covenant.  The  appellants,  although  en- 
loying  the  benefit  of  tbe  |40,0(X)  expended 
by  the  park  commissioners  and  of  the  ri^ht 
oi  way  through  the  park,  deny  their  liability 
under  the  agreement,  without  offering  to  re- 
turn to  the  grantors  the  property  obtained  by 
virtue  of  the  agreement.  Under  such  circum- 
stances, these  parties  cannot  be  heard  to  al- 
lege that  the  agreement  was  afininst  the  pol  icy 
of  the  law.  wiggine  Ferry  Uo,  v.  Chicago  dt 
A.  R.  Co,  78  Mo.  418. 

In  respect  to  the  point  that  paragraph  9 
of  the  tripartite  agreement  covers  the  use  by 
other  railroad  companies,    not  only  of  the 
right  of  way  through  the  park,  but  also  of 
the  right  of  way  to  the   terminus  of  the 
County  Company's  road  in  the  City  of  St. 
Louis,  the  circuit  court  very  rightly  said, 
in  its   opinion :    **  It  is   argued  with   great 
force,-  however,  by  counsel   for  the  respond- 
ents,  that  even  if  the  purchasers  were  charged 
with  notice  of  these  terms  and  conditions  as 
attaching  to  the  lands  described  in  the  deed, 
inasmuch   as  the  Kansas  Road   obtained  a 
large  portion  of  its  right  of  way  between 
Forest  Park  and  the  Union  Depot  from  other         ia^I 
sources,  it  took  these  latter  portions  free  from         ^* 
any  burden  cast  upon   the  lands  specifically 
conveyed  by  the  County  Road.    'Can  it  be, • 
he  says,  '  that  a  condition  in  a  deed  of  a  few 
feet  of  the  right  of  way,  in    a  long  line  of 
three  hundred  miles,  casts  a  burden  on  the 
entire  line,  to  be  assumed  by  every  succeed- 
ing purchaser?'    I  might  ans^wer  this  extreme 
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€880  bj  %  reyerse  question :  Can  It  be  poflsi- 
ble  that  a  condition  attached  to  substantially 
the  entire  right  of  way  of  this  long  line  of 
road  can  be  defeated  by  the  fact  that  some 
few  feet  have  been  acquired  by  a  deed  free 
from  such  condition?  But  these  extreme 
cases  do  not  constitute  the  practical  matter 
before  us.  Here  the  County  Road  had  an 
incomplete  right  of  way  through  the  park 
and  to  the  Union  Depot.  A  uiaxe  of  this 
incomplete  right  of  way  it  conveyed  to  the 
Kansas  Road  subject  to  certain  conditions. 
Can  it  be  that  the  completion  by  the  Kansas 
Road  of  Uiis  right  of  way,  by  the  purchase 
of  inter?ening  and  isolated  tracts,  destroys 
the  entire  value  of  the  conditions?  Looking 
at  this  matter  in  a  practical  way,  and  from 
a  reasonable  standploint,  I  think  the  answer 
to  this  question  must  be  in  the  negative." 

In  Bronton  v.  Coffin,  108  Mass.  175,  180, 
it  was  said,  the  court  speaking  by  Gray,  /.; 
^An  interest  in  the  nature  of  an  easement  in 
the  land  which  the  covenant  purports  to  bind, 
whether  already  existing,  or  created  by  the 
very  deed  which  contains  the  covenant,  con- 
ctitutes  a  sufficient  privity  of  estate  to  make 
the  burden  of  a  covenant  to  do  certain  acts 
upon  that  land,  for  the  support  and  protection 
of  that  interest  and  the  beneficial  use  and 
enjoyment  of  the  land  granted,  run  wiUi  the 
land  charged.  And  an  obligation,  duly  ex- 
pressed, that  the  structures  upon  one  parcel 
of  land  shall  forever  be  of  a  certain  character 
for  the  benefit  of  an  adjoining  parcel  is 
equally  a  charse  upon  the  first  parcel, 
whether  the  obligation  is  affirmative  or 
merely  restrictive,  and  whether  the  affirma- 
tive acts  necessary  to  carry  the  obligation 
into  effect  are  to  be  done  by  Uie  owner  of 
the  one  or  the  owner  of  the  other."  And  it 
was  held  by  the  court,  where  there  was  a 
covenant  to  make  and  maintain  a  fence  on  a 
railroad,  contained  in  a  deed  granting  to  the 
road  a  strip  for  the  right  of  way,  that  this 
covenant  was  an  incumbrance  on  all  the  re- 
maining land  of  the  grantor,  and  ran  with 
that  land,  because  the  covenant  gave  the 
grantee  an  interest  in  the  nature  of  an  ease- 
ment in  the  adjoining  land  of  the  irrantor. 
See  also  Wutem  v.  Maodermott,  L.  R  2  Ch. 
72 ;  Whitney  v.  Union  B,  Co,  11  Gray,  859, 
364 ;  Parker  v.  Nightingaie,  6  Allen,  841 ; 
ljiii<m  Ptie,  B.  Co,  v.  MeAUdns,  129  U.  8. 
m5,  814  [82 :  878,  676]  :  MeMurray  v.  Maran, 
134  tJ.  a:  150  [88:  8141.  % 

There  can  be  no  doubt  of  the  power  of  the 
Coun^  Company  and  the  Kansas  City  Com- 
pany, under  the  statutes  of  Missouri,  to 
make  the  agreement  in  question.  Gen.  Stat. 
<A  Missouri  of  1866,  chap.  68,  sec.  82,  p.  841. 

The  only  riffht  of  way  through  the  park 
and  to  the  Union  Depot  claimed  by  the  ap- 
pellanti  is  that  established  by  the  tripartite 
agreemeni  Every  other  right  of  way  throogh 
the  park  was  surrendered,  by  that  asreement, 
to  the  park  commissioners,  because  that  agree- 
ment says  that  the  line  and  grade  established 
by  it  was  thereby  fixed  "  as  the  sole  and  finally 
•established  right  of  way  to  which*  the 
County  Company  was  "entitled  by  statute  or 
•otherwise  through  said  park,  or  any  part 
thereof."  Such  line  and  grade  were  laid 
4lown  and  described  on  the  plat  and  profile 

«5G 


which  were  attached  to  the  tripartita  agree- 
ment and  formed  part  thereof.  The  pvk 
commissioners  expended  about  $40,000  in 
complying  with  their  engagements  under 
that  agreement  At  its  date,  as  testified  to 
by  Mr.  McKinley,  it  was  feared  that  the  in- 
vasion of  the  park  br  railroads  would  not 
only  affect  unfavorablT  the  landscape  beauty 
of  the  park,  but  would  also  produce  great 
danger  to  persons  visiting  it ;  and  it  was  a 
long  time  before  the  apprehension  was  re- 
lieved that  horses  would  be  frightened.  The 
consideration  for  the  expenditure  of  the 
$40,000  was  the  provision  of  the  tripartite 
agreement  which  protected  the  park  and  pre- 
vented its  being  defaced  and  injured  by  the 
construction  of  other  railroads  through  it. 
The  confining  of  such  railroads  to  the  use  of 
the  single  right  of  way  established  was  a 
reasonable  precaution.  Bayee  t.  Mieikigan 
Cent,  B  Co,  111  U.  8.  228  [28:  410]  ;  Ke^ 
York  V.  WiUiam,  15  K.  Y.  IM.  Such  pro- 
vision was  in  the  interest  of  the  public 
safety,  and  the  park  commissioners  bad  the 
right  to  exact  it. 

In  case  the  County  Company  should  forfeit 
its  rights  in  the  park,  the  Kansas  Citv  Com- 
pany was  to  continue  to  enjoy  the  riffht  of 
way  on  the  terms  imposed  on  the  County 
Company  by  paragraph  9  of  the  tripartite 
agreement.  Such  construction  of  the  contract 
is  Uie  only  one  consistent  with  fair  dealing 
and  the  manifest  intention  of  the  parties. 
The  tripartite  agreement  it  the  only  muni- 
ment of  title  \mder  which  the  appellants  now 
enjoy  the  right  of  way.  The  grant  of  the 
right  to  other  railroads  to  use  such  right  of 
way  through  the  park  and  to  the  Union  De- 
pot was  a  grant  to  the  park  oommissionera, 
as  trustees  for  the  public,  and  it  to  be  con- 
strued liberally.  Paragraph  9  is  imperative. 
It  provides  that  the  Counl^  Company  "shall 
permit"  other  railroads  to  use  its  richt  of 
way.  This  is  to  be  done  "under  sa<£  rea- 
sonable regulations  and  terms  as  mav  be 
agreed  upon,"  and  "upon  such  terms  and  for 
such  fair  and  equitable  compensation  to  be 
paid"  to  the  County  Companv  "therefor  as 
may  be  agreed  upon  by  such  companies." 
Not  only  are  the  regulations  and  terms  to  be 
reasonable,  but  the  compensation  it  to  be  fair 
and  equitable.  Although  the  statement  is 
that  the  compensation  is  to  be  such  "as  may 
be  agreed  upon  by  such  companies,"  ret  toe 
statement  that  it  is  to  be  "  fair  and  equitable" 
plainly  brings  in  the  element  of  Its  deter- 
mination by  a  court  of  equity.  If  the  parties 
agree  upon  it,  very  well ;  but  if  taer  do 
not,  still  the  right  of  way  li  to  be  enjoyed 
upon  making  compensation,  and  the  only 
way  to  ascertain  what  is  a  "fair  and  eouita- 
ble*"  compensation  therefor  it  to  determine  it 
by  a  court  of  equity.  Such  is,  in  subetaaoe, 
the  agreement  of  the  ptftiea.  The  proyialoD 
cannot  be  construed  as  meaning  that»  if  the 
parties  do  not  agree,  there  is  to  be  no  oob; 
pensation,  and  that,  because  there  can  In  that 
event  be  no  compensation,  there  Is  to  be  no 
enjoyment  of  the  right  of  way.  In  this 
view,  it  cannot  be  iaia  that  the  court  it  mak- 
ing an  agreement  for  the  parties  iHiich  they 
did  not  make  themselves.  Bumf  y.  Warn, 
|8  Yea.  Jr.  506;  MUnei  y.  Osvy,  14  Yea.  Jr. 
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400;  Gttffory  t.  MiglM,  18  Yet.  Jr.  838; 
PrtfviiUnm  t.  8t,  John*$  Lodge,  2  It  L  46 ; 
Dike  T.  Qrmu,  4  R  I.  285. 

On  the  oaestioo  whether  paragraph  •  of 
the  tripernte  agreement  coTers  not  merely 
the  right  of  war  through  the  park  and  up  to 
the  termlnm  of  the  road  in  the  Citj  of^St. 
Louia»  but  alao  the  tracka  for  that  extent, 
the  opinion  of  the  circuit  court  Terr  proper!  j 
■aja:  *'The  language  of  the  ninth  para* 
graph,  under  which,  as  befwe  noticed,  in* 
terrenors  muat  claim,  is  that  the  party  of 
the  second  part  shall  permit  other  railroads 
to  UM  its  right  of  way. '  Now,  the  term 
*ri.ffbt  of  way^  has  a  twofold  signification. 
It  sometimes  is  used  to  describe  a  right  be- 
longing to  a  party,  a  right  of  passage  over 
any  tract;  ana  it  Is  also  used  to  describe 
that  strip  of  land  which  railroad  companies 
take  upon  which  to  construct  their  road-bed. 
Obriously,  in  this  paragraph,  it  is  used  in 
the  latter  sense.  Through  both  of  these  con- 
tracts the  terms  'right  of  way,'  'tracks^ and 
'road-bed*  frequently  appear,  and  in  all 
cassa  the  term  ^right  of  way*  Is  used  as  de- 
script  ire  of  the  strip  aboTe  referred  to.  Not- 
ably, in  the  fifth  paragraph,  is  the  distinc- 
t  ion  between  the '  right  of  way'  and  the '  track ' 
discloeed.  in  whi<£  It  is  provided  that  the 
depot  shall  be  wholly  outside  of  the  right 
of  way,  but  immediately  adjoining  the  track. 
Now,  tiie  right  of  war  through  the  park,  as 

firen  by  the  Qriswola  deed,  was  40  feet ;  as 
xed  by  the  contract  with  the  Forest  Fsrk 
commissioners,  was  70  feet ;  and  by  this  pres- 
ent contract,  42  feet  So  the  County  Road 
conveyed  to  the  Kansas  Road,  outside  of  the 
park,  a  strip  either  80  or  28  feet  in  width  for 
Its  riffht  of  way.  My  thought,  at  first,  was 
that  Uie  interrenors  could  only  claim  a  right 
to  use  so  much  of  this  right  of  war  as  was 
not,  in  fkct,  occupied  by  the  track  of  the 
Wabash,  and  that  all  that  was  intended  by 
this  ninth  paragraph  was  to  permit  other 
railroad  companies  to  occupy  ana  use  so  much 
of  the  Kansas  Road's  right  of  way  as  it  did 
not  itself  occupy  and  use ;  but  after  reflection 
oo  the  arguments  of  counsel.  I  have  been  led 
to  the  conviction  that  this  was  too  narrow  a 
construction,  and  was  not  the  real  intent  of 
the  partlea.  The  master,  in  his  report  shows 
that  the  entire  right  of  way  is  occupied  by 
traokt  and  sidings,  so  that  there  is  no  room 
for  another  and  independent  track ;  and  as 
there  is  nothing  to  show  that  this  occupation 
has  not  been  made  in  good  faith,  and  to 
supply  the  needs  of  the  Wabash  Company, 
if  my  first  interpretation  had  been  corre<^ 
the  intervenocs  would  plainly  be  without  any 
rights.  I  think,  however,  the  true  construc- 
tion la  this:  that  the  Kansas  Company  was 
to  have  the  first  right— a  right  not  limited  to 
its  necessities,  but  as  broad  as  its  convenience. 
Subject  and  only  subject  to  such  prior 
riffht  other  companies  were  to  have  the  use 
m  the  right  of  way,  and  if  the  respondent's 
business  compelled  the  occupation  by  its 
tracks  or  sidings  of  the  entire  right  of  wav, 
but  the  convenience  of  ita  business  would 
permit  the  use  of  those  tracks  and  sidinn  by 
anntber  road,  then  such  other  road  would  tie 
entitled  to  the  use  of  both  the  right  of  way 
and  the  tra^s  and  sidings.    This  construction 
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is,  I  think,  in  accordance  with  the  obvious 
intent  of  the  partlea,  who  were  contracting 
for  general  rights,  and  not  fixing  the  speciflo 
detalla." 

The  evidence  shows  that  the  entire  right 
of  way  is  occupied  with  tracks  and  sidings, 
so  that  there  is  no  room  for  another  and  In- 
dependent track,  and  that  the  entrance  into 
the  Union  Depot  over  the  tracks  of  the  Wa- 
bash Company  Is  the  onlv  practical  route  for 
the  road  of  the  Colorado  Company  to  that 
depot  As  the  Kansas  City  Companv  had  the 
right  to  cover  its  riffht  of  way  with  main 
ami  side  tracks,  so  Uiat  there  should  be  no 
room  on  such  right  of  way  for  the  tracka  of 
another  railroad,  it  would  be  in  ita  power  to 
defeat  the  intent  of  the  agreement,  if  the 
right  of  way  should  be  held  not  to  include 
the  tracks.  Moreover,  as  the  Coimty  Com- 
pany and  the  Kansas  Citv  Company  were 
tenants  in  common  of  the  right  of  way 
through  the  park  and  to  the  east  end  of  the 
cut  ^tch  company  had  the  right  to  use  the 
whole  of  the  right  of  way,  subject  to  the 
right  of  the  other  company  to  use  the  whole 
01  it.  Hence,  the  grant  to  other  roads  of  the 
privilege  of  using  the  right  of  way  applied 
to  the  whole  of  such  right  of  way  through 
the  pariL  and  not  to  a  |Muticular  part  of  it. 
The  track  cannot  be  separated  from  the  right 
of  way,  the  right  of  way  being  the  principal 
thing  and  the  track  merely  an  incident  A 
right  of  way  is  of  no  practical  use  to  a  rail- 
road without  a  superstructure  and  ralla.  The 
track  is  a  necessary  incident  to  the  enjoyment 
of  the  right  of  way.  The  record  shows  that 
the  railroad  of  the  Colorado  Company  is  of 
the  same  gauge  as  that  of  the  Waoash  Com- 
pany, ana  that  it  is  entirely  practicable  for 
the  Colorado  Company  to  use  the  tracks  of 
the  Wabash  Company  ttom  the  north  line  of 
the  park  to  the  union  Depot  subject  to  the 
reasonable  rules  and  regulations  oi  the  Wa* 
bash  Company. 

The  appellants  having  denied  all  right  of 
the  Colorado  Company  under  the  tri^rtite 
agreement  it  became  necessary  for  the  inter- 
veners to  come  into  a  court  of  equi^ ;  and 
the  court,  having  taken  cognisance  rightfully 
of  the  subject  matter  in  controveray,  has  the 
power  to  settle  not  only  the  ririit  but  also 
the  amount  of  compensation.  The  action  <tf 
the  circuit  court  was,  in  effect  to  enforce  the 
specific  performance  of  the  agreement  The 
offer  by  the  Colorado  Company,  in  its  bill, 
to  pay  a  fair  and  equitable  compensation, 
with  its  prayer  to  have  such  compensation 
determinea  \rj  the  court  brought  tne  matter 
within  the  cognizance  of  the  court  the  other 
party  havinc  substantially  agreed,  bv  para- 
graph 2  of  ue  tripartite  agreement  that  the 
compensation  should  be  determined  by  a 
court  of  equity.  The  praver  for  an  Injunc- 
tion to  remain  the  Waoasn  Comoany  and  its 
receiver  from  refusing  to  permit  ihe  Colorado 
Company  to  use  the  riffht  of  way  of  the 
Wabash  Company  from  the  north  line  of  the 
park  to  Eighteenth  Street  is  a  praver  for  all 
that  is  necessary  to  secure  practically  the 
specific  performance  of  the  agreement  Din- 
liam  V.  Bradford,  L.  R.  6  Ch.  519:  TitUtt  v. 
Chmring  Orom  Bridge,  20  Beav.  412-  Baphad 
V.    Tkamm   VoUtg  itL  Cb.  L  R.  f  Xq.  87 ; 
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Ttdheider  t.  BiddU,  4  Dill.  65;  BiddU  y. 
Bamtey,  52  Mo.  158;  Amoi  y,  Alexander,  44 
Mo.  27 ;  Hug  t.  Van  BurJdeo,  58  Mo.  202 ; 
Qregcry  t.  MigheU,  18  Yes.  Jr.  828. 

The  right  to  use  the  right  of  way  is  a  con- 
tinuing right.  If  the  remedy  were  to  be  at 
law,  repeated  actions  for  damages  would  be 
necessary.  The  remedy  at  law  would  be 
wholly  inadequate.  It  would  not  secure  di- 
rectly the  enforcement  of  the  provision  of 
paragraph  9  of  the  tripartite  agreement,  or 
the  use  of  the  right  of  way  by  the  Colorado 
Company.  It  would  be  neitner  plain  nor 
complete,  nor  would  it  be  a  reasonable  sub- 
stitute  for  the  remedy  in  equity,  by  the  in- 
junction asked  for. 

The  appellants  rely  largely  upon  cases  of 
the  character  of  that  of  KuUand  Marble  Co, 
y.  iJipfey.  77  U.  8.  10  Wall.  889  [19:  955], 
where  this  court  refused  to  enforce  the  speci- 
fic performance  of  a  personal  contract  to  de- 
liver from  a  quarry  marble  of  certain  kinds 
and  in  blocks  of  a  specified  kind,  holding 
that,  as  the  duties  required  of  the  owners  of 
the  marble  quarry  were  continuous,  and  the 
agreement  was  one  for  a  perpetual  supply  of 
marble,  the  court  could  niiake  no  decree  which 
would  end  the  controversy,  and  the  case 
would  have  to  remain  in  the  court  forever, 
with  the  liability  on  the  part  of  the  court  to 
be  called  upon,  to  the  end  of  time,  to  deter- 
mine, not  only  whether  the  prescribed  quan- 
tity of  marble  had  been  delivered,  but 
whether  every  block  was  from  the  right  place, 
and  was  sound,  and  of  suitable  size  or  shape 
or  proportion ;  and  it  was  held  that  it  was 
impracticable  for  the  court  to  'superintend 
the  execution  of  such  a  decree. 

In  the  present  case,  it  is  urged  that  the 
court  will  be  called  upon  to  determine  from 
time  to  time  what  are  reasonable  regulations 
to  be  made  by  the  Wabash  Company  for  the 
running  of  trains  upon  its  tracks  by  the 
Colorado  Company.  But  this  is  no  more  than 
a  court  of  equity  is  called  upon  to  do  when- 
ever it  takes  charge  of  the  running  of  a  rail- 
road by  means  of  a  receiver.  Irrespectively 
of  this,  the  decree  is  complete  in  itself  and 
disposes  of  the  controversy :  and  it  is  not 
unusual  for  a  court  of  equity  to  take  supple- 
mental proceedings  to  cany  out  its  decree 
and  make  it  effective  under  altered  circum* 
stances. 

Considerations  of  the  interests  of  the  pub- 
lic are  held  to  be  controlling  upon  a  court 
of  equity,  when  a  public  means  of  transpor- 
tation, such  as  a  railroad,  comes  into  the 
possession  and  under  the  dominion  of  the 
court  These  considerations  have  been  rec- 
ognized and  applied  by  this'  court  in  several 
cases.  Bcffion  y.  Boffbowr,  104  U.  8.  126 
[26 :  672]  ;  MiUenberoer  y.  Loffoneport,  0.  d 
k  W.  R  Ob.  106  U.  8.  286,  811,  812  [27 : 
117,  126,  127] ;  Uni(m  IVuH  Ob.  y.  llUmfii 
MUUand  R  d.  117  U.  8.  484»  468  [29:  968, 
9711. 

The  eircait  court  having  adopted  tiie  rate 
of  compensation  insisted  upon  by  the  appel- 
lants, ind  the  Colorado  Company  not  havinf 
taken  an  appeal,  the  question  of  the  rate  en 
compensatfoB  is  ooocluded  between  the  par- 
ties. 8o  aiso  is  the  question  that  the  rules 
and  refolaftiotti  for  the  running  of  the  trains 
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of  the  Colorado  Company  are  to  be 
prescribed  by  the  Wabash  Company  and  its 
successors. 

In  view  of  the  testimony  as  to  the  use,  by 
agreement,  of  the  tracks  of  one  railroad 
company  by  the  engines  and  cars  of  another, 
the  practical  difficulties  insisted  upon  of 
carrying  out  the  regulations  laid  down  in  the 
decree  of  the  circuit  court  amount  to  very 
little,  if  anything.  That  these  regulatioes 
are  practical  is  shown  by  the  agreement  of 
August  11,  1875,  between  the  County  Com- 
pany and  the  Kansas  City  Company,  In  that 
provision  thereof  which  is  as  followa,  and 
which  was  adopted  to  a  certain  extent  bj 
the  circuit  court  in  its  decree :  '^  It  is  aj^reeil 
and  covenanted  that  to  accommodate  the  run- 
ning arrangements  of  the  party  of  the  aecoml 
part  said  party  of  the  second  part  aha!  I  have 
the  absolute  and  sole  control  of  the  runnin/^, 
starting  and  regulating  of  the  time-tables  of 
and  for  its  own  trains;  and  it  is  further 
agreed  and  covenanted  that  no  train,  loco 
motive,  car  or  other  conveyance  of  the  party 
of  the  first  part,  its  successors  or  aasigns. 
ahall  be  allowed  or  attempted  to  be  started 
or  run  within  eight  (8)  minutes  of  the  time 
fixed  or  stated  for  the. starting,  coming  in  or 
running  of  the  train  or  trainf  of  the  party 
of  the  second  part,  its  successors  or  assigns ; 
and  there  shall  be  twenty  minutes'  time  be- 
tween the  starting  and  coming  in  of  the  trains 
of  the  party  of  the  second  part,  and  thii 
matter  as  to  said  specified  time^  shall  he 
under  the  sole  control  and  regulation  of  the 
party  of  the  second  part."  It  is  to  be  noted, 
however,  that  the  agreement  referred  to  gave 
to  the  Kansas  City  Company  the  oootro) 
only  of  its  own  trains,  while  the  decree  gives 
to  Uie  Wabash  Company  the  control  of  all 
the  trains  to  be  run  over  its  tracks,  with  the 
proviso  that  the  trains  of  the  Colorado  Com- 
pany shall  not  be  started  or  run  within  e\gh\ 
minutes  of  the  time  fixed  for  the  startin;. 
comine  in  or  running  of  the  trains  of  ti>e 
Wabasn  Company.  The  latter  Company  \% 
required  only  to  make  reasonable  rules  ami 
regulations  for  the  runninjr  of  the  trains  of 
the  Colorado  Company.  Tht  Wabash  Com* 
pany  is  to  fix  the  time-tables,  and  the  timios  [^ 
of  tine  Colorado  Company  are  to  be  operated 
on  the  tracks  of  the  WabiuBh  Company  subject 
to  the  rules  and  regulations  of  the  latter  Com- 
pany, so  long  as  a  train  of  the  former 
Company  occupies  the  tracks  of  the  latter 
Company. 

It  IS  objected  that  the  details  of  the  manner 
of  the  use  of  the  right  of  way  are  not  »i 
forth  in  paragraph  9  of  the  tripartite  agree- 
ment, and  thMt  therefore  a  oourt  of  equity 
will  not  decree  a  specific  performance.  Bttt 
viewing  the  two  agreements  of  Aujnist  It. 
1875,  as  a  single  contract,  the  detaus  as  to 
the  manner  of  use  of  the  ri^t  of  way  are 
sufficiently  furnished  by  agreement  or  the 
parties,  for  it  is  provided  ij  the  agreemeiii 
of  August  11,  1876,  between  the  County 
Company  and  the  Ksnsas  City  Company,  not 
only  that  the  latter  Company  shall  bny*  the 
absolute  and  sole  control  of  tne  stttrtinc,  na- 
ning  and  regulating  of  the  tim^-tamn  ef 
and  for  its  own  trains^  kill  ate  thai  the 
matter  of  the  relaliye  ttmst  of  Hm  Hvtiac, 
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oomlBf  in  and  ruonlng  of  the  trains  of  tbo 
CountT  Companr  and  of  thoae  of  the  Kansas 
CitT  Gnmpanj  anall  be  under  the  sole  control 
ana  regulation  of  the  latter  Company,  its 
aurcesaors  and  assigns. 

The  case  of  Team  d  R  R  (h.  ▼.  Mart^M, 
IM  U.  8.  898  [84 :  8851.  is  much  relied  upon 
bj  the  appellants;  but  the  principle  of  that 
case  does  not  apply  to  toe  present  one. 
There,  the  court  held  that,  if  the  railroad 
company  was  under  a  contract  with  the  City 
of  Marshall  to  keep  there  its  principal  office 
of  business  and  its  nuiin  macnine  shops  and 
car  works.  It  was  much  more  consonant  to 
Jufctice  that  the  injurr  suffered  by  the  city 
should  be  oompensatedi  by  a  single  Jud^^ment 
in  an  action  at  law ;  that  there  was  no  sub* 
stantial  difficulty  in  ascertaining  such  com- 
pensation :  and  that  therefore  the  city  had  a 
complete  remedy  at  law.  But  In  the  preaent 
case,  the  remedy  in  damagea  by  an  action  at 
l«w  would  be  entirely  inadequate,  and 
nothinff  short  of  the  interposition  of  a  court 
of  equity  would  provide  for  the  exigencies 
of  the  situation.  See  also  WiUtm  ▼.  North- 
mmpf^  d  B.  J.  R  09.  L.  R.  0  Ch.  870. 

The  decree  of  the  circuit  court  Is  so  framed 
•a  to  execute  itself.  It  finds  that  the  rules 
and  regulations  now  in  force  for  the  running 
sf  trains  orer  the  right  of  way  and  tracks  m 
the  Wabai^  Company,  and  which  are  set 
forth  in  the  record,  are  reasonable  rules  and 
[lO]  regulations.  So  long  as  they  are  undisturbed, 
there  Is  no  occasion  for  ths  action  or  Inter- 
position of  the  court 

The  fact  that  the  railroads  which  are  to  be 
allowed,  under  paragraph  0  of  the  tripartite 
agreement,  to  use  the  right  of  way  through 
the  park  and  up  to  the  terminus  In  the  Clly 
of  BL  Louis,  are  not  named  In  that  para- 
graph, is  d  no  Importance.  WolmrhampioH 
S  W.  R  (h,  T.  Ltmdan  S  K.  W.  R  (h,  L. 
R.  16  Eq.   488;  Erprm  Otm^  117  U.  8.  1 

i88:  791]  :  Jknttr  d  R  0.  R  (h.  r.  AOinff, 
OU.  S.  468  [85:  488]. 
Railroads  are  common  .carriers  and  owe 
dutiea  to  the  public  The  rights  of  the  pub- 
lic in  resp«^  to  these  great  highways  d 
communication  should  m  fostered  by  the 
eoorts;  and  It  Is  one  of  the  most  useful 
functions  of  a  court  of  eqaltr  that  Its 
methods  of  procedure  are  capable  of  being 
made  such  as  to  accommodate  themselTes  to 
the  development  of  the  interests  of  the  pub- 
lic. In  the  progress  of  trade  and  traffic,  by 
new  methoos  or  Intercourse  and  transporta- 
tion. The  preaent  case  Is  a  striking  Illustra- 
tion. Here  Is  a  great  public  park,  one  of 
the  lungs  of  an  Important  city,  which,  in 
order  to  maintain  Its  usefulness  as  a  park, 
must  be  as  free  as  possible  from  being  ser- 
rated br  railroads;  and  yet  the  interests  of 
the  public  demand  that  It  shall  be  crossed 
by  a  railroad.  But  the  evil  consequences  of 
SQCh  crossing  are  to  be  reduced  toamlnimum 
by  baring  a  single  right  of  war,  and  a  aingle 
set  of  tracks,  to  be  used  by  all  the  rallroids 
which  desire  to  cross  the  park.    Thess  two 


antagonisms  must  be  reconciled,  and  that  can 
be  done  only  by  the  interpoeition  of  a  court 
of  equity,  which  thus  will  be  exercising  one 
of  its  most  beneficent  functions.  As  to  the 
objection  that  there  is  no  mutuality  In  the 
contract,  and  therefore  it  cannot  be  eiiforcc<l, 
the  circuit  court  says  in  its  opinion:  **M 
to  the  objection  on  the  ground  of  the  want< 
of  mutuality  in  the  contract,  I  think  It  of 
little  force.  The  respondent  has  been  paid 
for  the  privilege  that  is  now  claimed.  The 
consideration,  as  I  have  heretofore  shown, 
was  ample ;  and,  when  a  party  has  received 
payment  for  a  privilege,  I  do  not  think  It 
can  resist  the  enforcement  of  that  privilege 
on  the  mere  ground  that  It  cannot  compel 
the  other  party  to  continue  In  ita  enjoyment. " 
We  concur  In  this  view.  Under  the  tripartite 
agreement,  the  right  of  way  through  the  park 
was  obtained  by  the  Kansas  City  Company, 
and,  in  oonsi deration  of  the  covenanta  con- 
tained in  paragraph  9  and  other  paragraphs 
of  that  agreement,  $40,000  were  expended  by 
the  park  oommissioners  in  aid  of  the  con- 
struction of  the  railroad  through  the  park, 
upon  the  right  of  way  granted.  Tnings 
were  to  be  done  by  each  party  for  valuable 
consideretlons  to  be  paid  by  one  to  the  other. 
The  park  commissioners  complied  In  all  re- 
spects with  the  agreement  Although  the 
one  easement  was  granted  in  consideration  of 
the  other,  the  appellanta  refused  to  permit 
the  enloyment  of  the  easement  which  they 
granted.  The  want  of  mutuality  Is  urged 
when  the  appellanta  are  called  upon  to  com- 
ply with  the  covenant,  which  Is  valuable  to 
the  City  of  St.  Louis  and  the  public  whom 
that  City  represents.  Such  want  of  mutual- 
ity la  allesed  to  consist  in  the  inability  of 
the  appellants  to  prevent  other  railroads 
which  may  use  the  right  of  war  from  dis- 
continuing such  use,  and  In  the  fact  that  the 
contract  did  not  specify  the  period  during 
which  the  other  railroads  should  be  reouired 
to  use  the  right  of  way.  But  we  thlna  that 
there  Is  no  such  want  of  mutualltv  as  should 
interfere  with  the  enforcement  of  the  contract 

It  Is  insisted  that  the  County  Company 
had  no  power  to  bind  itself  to  grant  the  use 
of  lu  rlrht  of  way  east  of  the  park.  But 
the  appellanta  do  not  occupy  a  position  to 
insist  upon  that  objection,  so  long  as  they 
themselves  use  the  right  of  way  wbidi  was 
granted,  and  enjoy  the  benefit  of  the  money 
which  the  park  conunlsslooers  expended. 

The  City  of  St  Louis  is.  In  the  present 
case,  not  merely  a  nominal  party,  but  la 
charged  with  the  duty  of  protecting  the  park, 
and  of  preserving  and  fostering  the  com- 
merce of  the  Cl^.  Both  of  those  objecu 
are  clearly  set  forth  In  the  tripartite  agree- 
ment executed  by  the  park  oommissioners, 
of  whom  the  Ci^  of  St  Loais  is  the  sue* 
cesMr;  and  the  consideratiotts  thus  arising 
are  legitimate  ones  in  a  co«irt  of  equity,  the 
case  being  founded  upon  the  triparute  agree* 
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of  the  goyernment  to  the  infonner,  but  a 
mere  act  of  public  policy,  the  giying  or 
withholding  of  which,  and  whose  terms,  are 
wholly  wiuin  the  discretion  of  the  goyem- 
ment.  Whoeyer  claims  under  such  an  offer 
must  bring  himself  wiUiin  its  terms.  Fail- 
ing to  do  that,  his  compensation  is  the  con- 
solation  which  comes  to  eyery  citizen  from 
the  discharge  of  a  public  duty,  which  is  the 
common  obligation  of  all.  We  conclude, 
therefore,  that  the  claimant  acquired  no  right 
^before  the  repeal  of  the  Act  of  1866,  and 
therefore  has  no  claim  against  the  goyem- 
ment  for  compensation  for  the  information 
he  ffaye. 

If  the  facts  were  otherwise,  and  a  stronger 
claim  for  compensation  was  made  out,  can 
the  letter  of  the  Secretary  of  the  Treasury  be 
considered  as  an  adjudication  of  the  claim? 
It  is  conceded  that  such  an  adjudication  is 
prerequisite  to  this  action.  The  tenor  of  the 
Secretary's  letter  is  not  to  the  effect  that  he 
is  adjuaicating  upon  the  claim.  On  the 
contrary,  Uie  findings  show  that  twelve  years 
before  the  claim  had  been  presented,  and 
practically  determined  against  the  claimant. 
The  Statute  of  Limitation  would  bar  a  suit 
commenced  as  this  was,  twelve  years  after 
such  adjudication.  Rev.  Stat.  %  1069 ;  Finn 
[671  V.  United  Statei,  128  U.  S.  2*7  [81:  128]. 
Obviously,  from  the  language  of  the  letter, 
the  SecretaiT  did  not  intend  a  reopening  of 
the  case  ana  a  new  adjudication,  but  simply 
to  furnish  to  the  claimant  such  information 
as  the  records  of  his  Department  disclosed. 

Without  resting  the  case,  however,  on  this 
last  point,  we  hold,  for  the  reasons  first  stated, 
that  (^  judgment  cf  the  Court  of  Claime  was 
erroneoue;  and  it  tnuit  be  revereed,  and  the  ease 
remanded  with  instructions  for  further  proceed- 
ings in  acoordanes  with  the  views  herein  ex- 
pressed. 


JOHN  A.  BRIMMER,  Jr.,  Sergeant  of  the 

CiTT   or    NOBFOLK,  A]^, 

V. 

WILLIAM  REBMAN. 

(See  8.  0.  Reporter^  ed.  TB-Si.) 

Power  qf  State  to  discriminate  against  products 
of  other  States^  Virginia  Statute  as  to  sale  of 
unwholssome  meats  vneonstitutional, 

L  A  State  cannot,  under  the  ^toe  of  exertlnr  Its 
police  powen,  or  of  enaction  Inspection  Laws, 
make  dlscrfmioatlODs  against  the  products  and 
industries  of  some  of  the  States  In  favor  of  the 
products  and  industries  of  its  own  or  of  other 
States. 

a  The  Yirffinia  Statute  of  1800  to  prevent  the  sale 
of  unwholesome  meats  is  a  regulation  of  oom- 
meroe  bcTood  the  power  of  the  State  to  establish. 

[No.   1151] 

Submitted  Jan,  6. 1891.     Decided  Jan.  19, 1891. 

'HcTm.—As  to  power  of  Congress  to  reguktie  eom" 
meret^  see  noCas  to  Gibbons  v.  Ogdea.  S:  SB;  Brown 
V.  Marjiand,  6e  9n. 

AstolmUrstateeomimmrts^reouXaiionof;  powsrof 
Congress,  haw  far  enikuSos^  see  noU  to  Olouoestcr 
Verry  Go.  v.  Peoosjlvania,  8B:  158. 

As  to  pokes  power  of  Stales;  kwtaneesofUs 
site,— see  tiols  to  Barblsr  y.  OonnoUy,  S8:  tOL 
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APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Virginia  discharging  William  Reb- 
man  on  habeas  corpus  from  imprisonment  for 
violation  of  the  Virginia  Act  to  prevent  tb« 
selling  of  unwholesome  meats,  under  a  coovio- 
tion  Mfore  a  Justice  of  the  Peace.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R,  T«yIor  Seott  and  Robt.  M. 
Hng^hes*  for  appellant: 

The  court  erred  in  holding  the  Virginia 
Statute  unconstitutional. 

Bowed  T.  Pennsylvania,  197  U.  S.  078  (8): 
258);  People  v.  Durston,  06  Hun,  84;  Huse  v. 
Qhocr,  119  U.  S.  648  (80:  487);  Slaughter- Uaust 
Cases,  88  U.  8.  16  Wall.  86  (21:  894);  Smith  v. 
Alabama,  124  U.  8.  465  (81:  508);  AashtiUe,  C. 
dSt.  L.  R  Co.  T.  Alabama,  128  U.  8.  96  (83: 
862);  Mugler  y.  Kansas,  128  U.  8. 628  (31 :  205); 
Bowman  v.  Chicago  d  N.  W.  Jl.  Co.  125  U.  S. 
465  (81 :  700):  Hannibal  db  St.  J.  R.  Co.  r. 
Hftsen,  95  U.  8.  465  (34:  527);  Minnesota  v. 
Barber,  186  U.  8.  818  (81:  455);  Kimmish  v. 
BaU,  129  U.  8.  217  (82:  695);  Denty.  West  Vir- 
ginia, 129  U.  8.  114  (82:  628);  Baihier  v.  Oh^ 
noUg,  118  U.  8.  27  (28:  923);  Patterson  v. 
Kentucky,  97  U.  8.  601  (24: 11 15);  Turner  v. 
Maryland,  107  U.  8.  88  (27:  87<0. 

Messrs.  Wnu  J.  Campbell,  W.  C.  Ckmdy 
and  A«  H.  Veeder,  for  appellee: 

The  Law  of  Virginia  is  in  conflict  with  art.  1, 
%  8.  par.  8,  of  the  United  8tate8  Con&titutioo. 
which  provides  that  Congress  shall  have  power 
to  regulate  commerce  among  the  several  States 

OObons  V.  Ogden,  22  U.  8. 9  Wheat.  1  (6:  23); 
Brown  v.  Maryland,  25  U.  8.  12  Wheat.  419 
(6:  678);  Welton  v.  Missouri,  91  U.  8.  275  (23: 
847);  Passenger  Cases,  48  U.  8.  7  How.  233 
(12:  702);  Hannibal  d  St.  J.  R.  Co.  v.  Hysen, 
95  U.  8.  465  (24:  527);  Henderson  v.  New  York 
City,  92  U.  8.  259  (28:  548);  Chy  Lung  r.  Frre- 
man,  92  U.  8.  275  (28:  550);  License  Cases,  46 
U.  8.  6  How.  504  (12:  256);  State  Freight  Toj 
Case,  82  U.  S.  15  Wall.  282(21: 146);  Orandaa 
T.  Nevada,  78  U.  a  6  Wall.  85  (18:  740; 
Mobile  County  v.  Kimball  102  U.  8.  091  (26; 
288);  Hall  v.  De  Cuir,  95  U.  8.  485  (24:  547); 
Bowman  v.  Chicago  d  N.  W.  R.  Co.  125  U.  S. 
465  (81:  700);  Robbins  r.  Sfielby  County  Taring 
Dist.  120  U.  8.  489  (80:  694);  Ex  parte  Rollins, 
80  Va.  814:  Minnesota  v.  Barber,  186  U.  8.  813 
(84:  455);  Leisy  v.  Hardin,  135  U.  8.  100  (34: 
128);  iMng  v.  Michigan,  185  U.  8. 161  (84:  150.) 

The  law  of  Virginia  is  in  conflict  with  art 
rV.,  §  2,  par.  1,  of  the  United  Stales  Constitu- 
tion, which  provides  that  the  citizens  of  each 
8tate  shall  be  entitled  to  all  privileees  and 
immunities  of  citizens  in  the  several  States. 

Ward  V.  Maryland.  79  U.  8.  12  Wall.  418 
(20:  449):  WelUm  v.  Missoun,  91  U.  8.  275  (23: 
847);  Waning  v.  Michigan,  116  U.  8.  446 
(29: 691);  Asher^.  Texas,  128  U.  8. 129  (32: 3«W); 
Re  Watson,  16  Fed.  Rep.  511;  RxparU  BotUns^ 
80  Va.  814;  Minnesota  r.  Barber,  136  U.  &  818 
(84:455). 


Mr.  Justice  Harlaa  delivered  the  opinion 
of  the  court: 

William  Rebman  was  tried  and  convictH 
before  a  Justice  of  the  peace  in  Norfolk,  Vir- 
ginia, '*  a  city  of  fifteen  thousand  inhabitants 
or  more,"  of  the  offense  of  having  wrongfully, 
unlawfully  and  knowingly  sold  and  offcxfd  for 
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"Id  wplj,  I  have  to  saj  that  the  caae  is 
BOt  one  in  which  piyment  of  the  infonner's 
■bare  can  be  properly  made  at  the  present 
time,  because  the  penalty  was  fixed  br  com* 
promise,  and  the  amount  paid  after  August 
1,  1871.  when  th«  Act  of  June  6,  1872  (-17 
8Ut  858),  took  eifect.  repealing  section  179 
of  the  Act  of  June  80,  1864,  as  amended  by 
the  Act  of  July  18,  1866  (14  Stat  145),  under 
which  the  share  of  the  informer  is  claimed 
in  this  case,  and  because  the  question  as  to 
the  effect  of  such  repeal  was  involved  in  the 
Bttmmjf  Ocue,  in  which  the  Judgment  of  the 
Court  of  Olaims,  on  being  appealed  to  the 
Supreme  Court  of  the  United  States,  was 
recently  affirmed  by  a  divided  court,  thus 
rendering  the  decision  of  no  effect  as  a  prec- 
edent. 

**  I  see  no  objection,  however,  to  stating 
that  the  proof  filed  in  the  office  of  the  Secre- 
tary of  tne  Treasury  shows  that  said  Freder- 
ick D.  Connor  gave  the  first  information 
upon  which  a  penalty  of  $800  was  recovered 
bv  compromise  from  William  Stout,  a  dis- 
tfller  of  fruit;  the  compromise  having  been 
approved  by  the  Secretary  of  the  Treasury 
on  the  18th  day  of  May,  1878,  and  the  pen- 
alty having  been  paid  on  the  89th  of  April, 
18f4. 

**  I  add  that  under  the  schedule  of  shares 
prescribed  bv  the  Secretary  of  the  Treasury, 
Aujnist  14.  1866,  pursuant  to  the  authority 
conferred  by  said  section  179,  the  share  of 
the  penalty  that  would  be  payable  to  an  in- 
former in  this  case  would  oe  three  hundred 
and  seventy  dollars  ($870) . 

*It  is  presumed  that  on  this  declaration 
you  can  take  the  case  to  the  0)urt  of  Claims 
and  obtain  an  adjudication. 

"C.  8.  Fairchild,  Acting  Secretary." 

Thereafter  this  suit  was  brought,  claiming 
onder  the  Act  of  1866,  and  the  alleged  decis- 
ion bv  the  Secretary  of  the  Treasury  as  evi- 
denoea  by  the  letter  quoted.  The  Judgment 
of  the  Court  of  Claims  was  in  favor  of  the 
claimant,  and  the  government  has  brought 
this  appeal. 

Mr,  4okB  B.(Miko^  Amittani  AUff-Qth., 
im  appellant: 

The  Court  of  Claims  has  no  Jurisdiction. 

UfUM  8tate$  v.  Bam$a^,  120  U.  S.  214  (80: 
688),  21  Ct  CL  448,  449;  New  Sngfand  Mim. 
Land  (h.  v.  United  8iaU$.  1  Ct  a.  185;  Meade 
▼.  United  Staiee,  2  Ct  CL  224;  United  Staiee 
y.  Ka^fman,  96  U.  S.  567  (24:  792);  Woolner 
▼.  United  i^tatee,  18  Ct.  C\.  855-865;  OMoon  v. 
United  Statee,  24  Ct  CI  414;  Jokneon  v.  Tawe- 
to,  80  U.  a  18  Wall.  72  (20:  485):  Marqum  v. 
FiiMe.  101  U.  a  478  (25:  800);  DorOnmer  ▼. 
United  Statee,  74  U.  8.  7  Wall.  166  (19:  187;: 
Beleker  ?.  Unn.  65  U.  S.  24  How.  508-522  (16: 
754-757):  Stain  v.  P^elee,  59  U.  a  18  How. 
624  aS:  475);  United  Statee  v.  Wright,  78  U. 
8.  11  Wall.  648  CaO:  188);  Deeaturv.  ISsulding, 
89  U.  a  14  Ptot.  497  (10:  549);  United  Statee 
T.  Blaek.  128  U.  8.  47  (82:  857);  Boughtcn  v. 
Unittd  Statee,  12  Ct  CI  884;  CampbeOr.  Unit- 
ed aiatee,  12  Ct  CI.  470. 

On  appeal  this  oourt  will  examine  and  deter- 
mine whether  the  facts  thus  found  were  in  law 
sofBcientto  maintain  thu  Judgment  for  the 
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United  Statee  v.  Pugh,  99  U.  8.  265(25:  822); 
United  Statee  v.  Clark,  96  U.  S.  87  (24:  696). 

Mr,  €^«ori^  A.  Kia^ »  for  appellee: 

The  repesl  of  the  Moiety  Statute  did  not  de- 
vest the  appellee  of  the  right  to  recover  the 
stipulated  snare  for  information  given  by  him 
while  the  Statute  was  in  full  force  and  effect 

United  Statee  v.  Beieinger,  128  U.  S.  898  (82: 
480);  Jonee  v.  Shore,  14  U.  S.  1  Wheat.  462  (4: 
186);  Padfie  Mail  Steamship  Oo.  v.  Joliffe,  69 
U.  S.  2  WaU.  450  (17:  805);  Twentp  Per  Omt 
Oaeee,  87  U.  S.  20  WaD.  179  (22:  889);  Loring 
V.  Boeton,  7  Met  411;  Shwig  v.  United  Statee, 
92  U.  a  78  (28:  697);  Bamea^r.  United  Statee, 
21  Ct  CL  448,  447. 

Mr.  Juetiee  Brew«r  delivered  the  opinion 
of  the  oourt : 

The  right  of  claimant,  as  informer,  de- 
pends on  the  Act  of  1866.  Before  final  ad- 
justment of  the  claim  made  against  Stout 
the  Act  of  1866  was  repealed.  iJnless,  there- 
fore, prior  to  this  repeal  some  risht  was 
vested,  the  claimant  has  no  standing  in 
court.  But  the  Act  of  1866  explicitly  de- 
clared that  no  right  accrued  to  an  informer 
until  the  fine,  penalty  or  forfeiture  became 
fixed  by  Judgment  or  oompromise,  and  the 
amount  thereof  was  paid.  While  there  is  in 
the  repeal ine  Act  a  reservation,  it  is  only 
of  rights  whKh  have  accrued.  As,  under  the 
Act  of  1866,  no  right  accrued  until  Judgment 
or  oompromise,  the  repeal  by  the  Act  of  1872 
left  nothing  to  the  claimant  It  is  familiar 
law,  that  an  offer  of  reward  conveys  no  riffht 
beyond  the  specific  terms  of  the  offer :  that 
it  may  be  withdrawn  at  any  time ;  and  that 
unless  prior  to  the  withdrawal  something 
has  been  done  to  complete  a  contract  or  settit 
and  establish  a  right  under  the  offer,  a  claim- 
ant takes  nothing  by  reason  thereof.  It  is 
urged  that  the  claimant  had  done  all  that  he 
was  called  upon  to  do  under  the  Act  of  1866 ; 
that  the  government  had  the  full  benefit  of  his 
information ;  and  that  it  would  be  unseemly 
for  it  to  appropriate  such  benefit  and  repudi- 
ate any  liability  therefor.  It  is  claimed 
that  a  reasonable  construction  of  the  Act  of 
1866  is,  that  the  liability  to  the  informer 
arose  the  moment  the  information  was  given, 
while  the  amount  to  be  paid  was  not  settled 
until  Judgment  or  oompromise  and  pavment ; 
and  the  opini<m  of  the  Court  of  Claims,  in 
the  case  of  Bomeap  v.  United  Statee,  21  Ct 
C\,  448,  u  cited  in  support  of  this  view. 

But  the  language  of  ttie  Act  of  1866  is 
clear.  It  is  emphatic  that  no  right  accrues. 
No  clearer  language  could  be  used ;  and  we 
may  not  under  the  pretense  of  an  equity, 
enlarge  the  scope  of  an  offer  beyond  its  ex- 
prem  words.  Is  the  claim  so  meritorious  as 
to  Justify  a  strained  construction  of  the  lan- 
guage of  the  Statute?  What  did  the  claimant 
do?  So  far  as  it  appears,  he  simply  infonned 
the  officers  of  the  government  of  a  violation 
of  one  of  the  laws  of  his  oountrv.  Is  there 
no  obligation  resting  upon  a  citiien  to  dis- 
close such  a  fact?  Does  such  an  act  of  dis- 
closure make  him  a  q>ecial  object  of  public 
tratitude ;  or  has  he  simply  discharged  a 
auty.  resting  in  common  upon  all  cltliensf 
Is  it  not  clear  that  an  offer  of  reward  therefor 
is  not  the  recognition  of  an  equitable  duty 

881 


{•••I 


78^ 


SuPBBMB  Court  of  thb  Unitbd  States. 


Oct.  Tekx, 


of  the  gOYernment  to  the  Infonner,  but  a 
mere  act  of  public  poller,  the  glylng  or 
withholding  of  which,  and  whose  terms,  are 
wholly  wiuin  the  discretion  of  the  govem- 
ment.  Whoever  claims  under  such  an  offer 
must  bring  himself  within  its  terms.  Fail- 
ing to  do  that,  his  compensation  is  the  con- 
solation which  comes  to  every  citizen  from 
the  discharge  of  a  public  duty,  which  is  the 
common  obligation  of  all.  We  conclude, 
therefore,  that  the  claimant  acquired  no  right 
^before  the  repeal  of  the  Act  of  1866,  and 
therefore  has  no  claim  against  the  govern- 
ment for  compensation  for  the  information 
he  ffave. 

If  the  facts  were  otherwise,  and  a  stronger 
claim  for  compensation  was  made  out,  can 
the  letter  of  the  Secretary  of  the  Treasury  be 
considered  as  an  adjudication  of  the  claim? 
It  is  conceded  that  such  an  adjudication  is 

Srerequisite  to  this  action.  The  tenor  of  the 
ecretary's  letter  is  not  to  the  effect  that  he 
is  adjuaicating  upon  the  claim.  On  the 
contrary,  Uie  findings  show  that  twelve  years 
before  the  claim  had  been  presented,  and 
practically  determined  against  the  claimant. 
The  Statute  of  Limitation  would  bar  a  suit 
commenced  as  this  was,  twelve  years  after 
such  adjudication.  Rev.  Stat.  %  1069 ;  Finn 
[671  V.  United  SUUes,  128  U.  S.  2*7  [81:  128]. 
Obviously,  from  the  language  of  the  letter, 
the  SecrstaiT  did  not  intend  a  reopening  of 
the  cfise  ana  a  new  adjudication,  but  simply 
to  furnish  to  the  claimant  such  information 
as  the  records  of  his  Department  disclosed. 
Without  resting  the  case,  however,  on  this 
last  point,  we  hold,  for  the  reasons  first  stated, 
that  (^  judgment  cf  the  Court  of  Claime  wa» 
erroneous;  and  it  tnuet  be  revereed,  and  the  ease 
remanded  toith  instructions  for  further  proceed- 
ings in  aeeordanes  with  the  views  herein  ex- 
pressed. 


JOHN  A.  BRIMMER,  Jr.,  Sergeant  of  the 
CiTT  or  Norfolk,  Aj^, 

V. 

WILLIAM  REBMAN. 

(See  &,  0.  Reporter^  ed.  TS-Si.) 

Power  qf  State  to  discriminate  against  products 
of  other  States^  Virginia  Statute  as  to  sale  of 
unwholesome  meats  unconstitutional. 

L  A  State  cannot,  under  tbe  gutoe  of  ezerttaff  Its 
polloe  powera,  or  of  enaotioff  Inspeotioii  Laws, 
make  dIacrfmlnatloDS  against  tbe  products  and 
industries  of  some  of  tbe  States  In  favor  of  tbe 
products  and  industries  of  its  own  or  of  otber 
Stotes. 

S.  Tbe  Yirrinia  Statute  of  1800  to  prevent  tbe  sale 
of  unwbolesome  meats  is  a  regulation  of  oom- 
meroe  beyond  tbe  power  of  tbe  State  to  establish. 

[No.  1151] 

Submitted  Jem.  6. 1891.     Decided  Jan.  19, 1891. 

'HcTm.—As  to  power  of  Congress  to  regUlate  com' 
meree^  see  iioCas  to  Oibboos  v.  Ogdea.  S:  tS;  Brown 
V.  Maryiand,  6e  tfn. 

Asto  imUnftaU  commsres^  regntoWon  of;  power  of 
Oonoress^  how  far  swlmlet.  see  note  to  Olouoestcr 
Ferry  Oo.  v.  Pennsylvania,  80: 158. 

As  to  pokes  power  of  States;  IneUmeesofits 
0(ie,— see  tiols  to  BarMsr  v.  OonooUy,  S8:  tOL 
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APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  the  United  States  for  the  Easten 
District  of  Virginia  discharging  William  Reb- 
man  on  habeas  corpus  from  imprisonment  for 
violation  of  the  Virginia  Act  to  prevent  the 
selling  of  unwholesome  meats,  under  a  oonvio- 
tion  Mfore  a  Justice  of  the  Peace.    4/lnned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R,  Taylor  Seott  and  Robt.  ■. 
Hna^hes*  for  appellant: 

The  court  erred  in  holding  the  Ylrgisla 
Statute  unconstitutionsl. 

FoweU  V.  Pennsylvania,  197  U.  8.  678  (8k 
258);  People  v.  Durston,  06  Hun,  (M;  Huse  v. 
Qlover,  119  U.  S.  548  (80:  487);  Slaughter  House 
Cases,  88  U.  8.  16  Wall.  86  (21:  894);  Smith  v. 
Alabama,  124  U.  8.  465  (81:  508);  AashHUe,  C. 
dSt.  L.  R  Oo.  V.  Alabama,  128  U.  8.  96  (32: 
852);  Mugler  v.  Kansas,  128  U.  8. 628  (31 :  205); 
Bowman  v.  Chicago  d  N.  W.  Jl.  Co.  125  U.  S. 
465  (81:700);  Hannibal  d  St.  J.  R.  Co.  v. 
Husen,  95  U.  8.  465  (34:  527);  Minnesota  v. 
Bafber,  186  U.  8.  818  (84:  455);  Kimmish  v. 
BaU,  129  U.  8.  217  (82:  695);  Dent  v.  We^  Vir- 
ginia, 129  U.  8.  114  (82:  628);  Barbier  v.  Oa- 
noay,  118  U.  8.  27  (28:  923);  Patterson  v. 
Kentucky,  97  U.  8.  501  (24:  11 15);  Turner  v. 
Maryland,  107  U.  8.  88  (27:  870). 

Messrs.  Wnu  J.  Campbell,  W.  C.  Ckmdj 
and  A.  H.  Veeder,  for  sppellee: 

The  Law  of  Virginia  is  in  conflict  with  art  1, 
g  8.  par.  8.  of  tbe  United  States  Constitution, 
which  provides  that  Congress  shall  have  power 
to  regulate  commerce  among  the  several  States. 

OObons  V.  Ogden,  22  U.  8. 9  Wheat.  1  (6:  23); 
Brown  v.  Maryland,  25  U.  8.  12  Wheat  419 
(6:  678);  Welton  v.  JfiMtmrt,  91  U.  8.  275  (23: 
847);  Passenger  Cases,  48  U.  8.  7  How.  t^ 
(12:  702);  Hannibal  d  St.  J.  R.  Oo.  v.  Htfuen. 
95  U.  8.  465  (24:  527):  Henderson  v.  yew  York 
City,  92  U.  8.  259  (28:  548);  Chy  Lung  v.  FWe- 
man,  92  U.  8.  275  (28:  550);  License  Cases,  46 
U.  8.  5  How.  504  (12:  256);  State  Freight  Tas 
Case,  82  U.  8.  16  Wall.  282(21: 146);  Crandaa 
V.  Nevada,  78  U.  a  6  Wall.  85  (18:  74 1  j. 
Mobile  County  v.  Kimball,  102  U.  S.  691  (26: 
288);  Hail  v.  De  Cuir,  95  U.  8.  485  (24:  MT); 
Bowman  v.  Chicago  d  N.  W.  R.  Co.  125  U.  S. 
465  (81:  700);  Bobbins  v.  Sftdby  County  Taxing 
Dist.  120  U.  8.  489  (80:  694);  Ex  parU  Roifins, 
80  Va.  814:  Minnesota  v.  Barber,  136  U.  8.  818 
(84:  455);  Leisy  v.  Hardin,  135  U.  8.  100  (34: 
128);  Lvngy.  Michigan,  185  U.  8. 161  (84:  150.) 

The  law  of  Virginia  is  in  conflict  with  art 
rV.,  §  2,  par.  1,  of  the  United  Stales  Consiua- 
Uon,  which  provides  that  the  citizens  of  each 
8tate  shall  he  entitled  to  all  privileges  sod 
immunities  of  citizens  in  the  several  States. 

Ward  V.  Maryland.  79  U.  8.  12  Wall.  418 
(20:  449):  Welton  v.  Missouri,  91  U.  8.  275  (23: 
847);  Waning  v.  Michigan,  116  U.  8,  446 
(29: 691);  AsherY.  Texas,  128  U.  8. 129  (32: 8«?fi; 
Re  Watson,  16  Fed.  Rep.  511;  Bx parte  Rotltps, 
80  Va.  814;  Minnesota  ▼.  Barber,  136  U.  &  813 
(84:455). 


Mr.  Justice  Harlaa  delivered  the  opioSoo 
of  the  court: 

William  Rebman  was  tried  and  convicted 
before  a  Justice  of  the  peace  in  Norfolk,  Vir- 
ginia, '*a  city  of  fifteen  thousand  inhabttsnts 
or  more."  of  the  offense  of  having  wroogfnry, 
unlawfully  and  knowingly  sold  and  offmd  for 
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sale  "eighteeii  poonds  of  fresh  meat,  to  wit» 
fresh,  unciired  Deef,  the  same  beloff  the  prop- 
erty of  Armour  A  Co.,  citizens  of  the  State  of 
Illinois,  and  a  part  of  an  animal  that  had  heen 
slauffhtered  in  the  Ck>unty  of  Cook  and  State 
of  Illinois,  a  distance  of  one  htmdred  miles  and 
over  from  the  said  City  of  Norfolk  in  the  State 
of  Virginia,  without  having  first  applied  to 
i\nd  had  the  said  fresh  meat  inspecled  by  the 
fresh-meat  inspectors  of  the  said  City  of 'Nor- 
folk, he,  the  said  Rebman,  then  and  there  well 
knowing  that  the  said  fresh  meat  was  required 
to  be  inspected  under  the  laws  of  Virginia,  and 
tlist  the  same  had  not  been  so  inspected  and 
approved,  as  required  by  the  JLct  or  ttke  Gen- 
eral Assembly  of  Virginia  entitled  '  An  Act  to 
Prevent  the  Selling  of  Unwholesome  Meat.' 
approved  Februaiy  18,  1890."  He  was  ad- 
judged to  pay  a  fine  of  $50  for  the  use  of  the 
Commonweaith  of  Virginia,  and  $8.75  costs; 
ond,  failing  to  pay  these  sums,  he  was  by  order 
of  the  Justice  committed  to  jail,  there  to  be 
safely  kept  until  the  fine  and  costs  were  paid, 
or  until  be  was  otherwise  discharged  by  due 
course  of  law. 
He  sued  out  a  writ  of  habeas  corpus  from  the 
.Q.  Circuit  Court  of  the  United  States  for  the  East- 
'^1  ern  District  of  Virs^nia,  upon  the  ground  that  he 
^as  restrained  of  his  liber^  in  violation  of  the 
Constitution  of  the  United  States.  Upon  the 
hearing  of  the  petition  for  the  writ  he  was  dis- 
charged, upon  grounds  set  forth  in  an  elaborate 
opinion  by  Jtiage  Hughes,  holding  the  drcuit 
court  Re  BAman,  8  InterB.  Oom.  Kep.  126, 41 
Fed.  Rep.  867.  The  case  is  here  upon  aopeal 
by  the  officer  having  the  prisoner  in  custody. 

The  sole  question  to  be  aetermined  is  whether 
the  Statute  under  which  Rebman  was  arrested 
and  tried  is  repugnant  to  the  Constitution  of 
the  United  States.    The  Statute  is  as  follows: 

"Whereas  it  is  believed  that  unwholesome 
meats  are  being  offered  for  sale  in  this  Com- 
mon wcnltb;  therefore 

"1.  Be  it  enacted  by  the  General  Assembly 
of  Virginia  that  it  shall  not  be  lawful  to  offer 
for  sale,  within  the  limits  of  this  State,  any 
fresh  meats  (beef,  veal  or  mutton)  which  shall 
have  been  daughtered  one  hundred  miles  or 
over  from  the  place  at  which  it  is  offered  for 
sole  until  and  except  it  has  been  inspected  and 
approved  as  hereinafter  provided. 

*'2.  The  county  court  of  each  county  and 
the  corporation  court  of  each  city  of  this  State 
shall,  in  their  respective  counties  and  cities, 
appoint  one  or  more  inspectors  of  fresh  meats, 
00  the  petition  of  not  less  than  twenty  citizens; 
and  it  shall  be  the  duty  of  said  inspectors  to 
inspect,  and  approve  or  condenm,  all  fresh 
meat  offered  for  sale  in  this  State  which  has 
been  transported  one  hundred  miles  or  more 
from  the  place  at  which  it  was  slaughtered. 
'  "8.  And  for  all  fresh  meat  so  inspected  said 
inspector  shall  receive  as  his  compensation  one 
cent  per  pound,  to  be  paid  by  the  owner  of  the 
meat  -^ 

"4.  It  shall  be  the  duty  of  any  and  all  per- 
sons, firms  or  corporations,  before  offering  for 
sale  in  this  State  fresh  meats,  which,  under  the 
provisions  of  this  Act,  are  required  to  Iw  in- 
spected, to  apply  to  the  fresh-meat  inspector  of 
the  ooun^  or  city  where  the  same  is  proposed 
to  he  sold  and  have  said  meat  inspected;  and 
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for  a  failure  ao  to  ho,  or  for  offering  to  sell  any 
fresh  meats  condemned  by  said  inspector,  the 
peraon,  fiirm  or  corporation  so  selling  or  offer- 
ing to  sell  shall  be  fined  not  leas  than  fifty  nor  [81] 
more  than  one  hundred  dollars  for  each  offense, 
to  be  recovered  before  any  justice  of  the  peace 
of  the  county  or  city  woere  the  violation  oc- 
curs: provided,  that  in  cities  of  fifteen  thou* 
sand  inhabitants  or  more  one  half  of  the  fees 
of  insi>eclors  shall  be  paid  into  the  state  treas- 
utt;  and  provided,  further  that  nothing  in 
this  Act  shall  apply  to  the  Counties  of  Acco- 
mac  and  Northampton. 

"5.  The  said  inspectors,  before  discharging 
the  duties  herein  imposed,  shall  take  and  sub- 
scribe an  oath  before' the  court  appointing  them 
to  faithfully  discharge  said  dudes,  and  the  sev- 
eral courts  are  respectively  empowered  to  re- 
move, for  cause,  any  inspector  and  to  appoint 
another  or  others  instead. 

*HS.  This  Act  shall  be  in  force  from  and  after 
the  first  day  of  March,  eighteen  hundred  and 
ninety."    Acts  of  Va.  1889-80,  n.  68,  chap.  80. 

The  recital  in  the  preamble  that  unwholesome 
meats  were  being  offered  for  sale  in  Virginia 
cannot  conclude  the  question  of  the  conformity 
of  the  Act  to  the  Constitution.  '*There  may 
be  no  purpose,"  this  court  has  said,  "upon  the 
part  of  a  Legislature  to  violate  the  provisions 
of  Uuit  instrument,  and  yet  a  statute  enacted 
by  it,  under  the  forms  of  law,  may,  by  its  neo* 
essaiy  operation,  be  destructive  of  rights  grabt- 
edor  secured  by  the  Constitution;'^ in  which 
case,  "the  courts  must  sustain  the  supreme  law 
of  the  land  by  declaring  the  statute  unconstitu- 
tional and  void."  Minnesota  v.  Barber,  186  U. 
S.  818,  810  [34:  455.  457],  and  authorities  there 
dted.  Is  the  Statute  now  before  us  liable  to 
the  objection  that,  by  its  necessary  operation,  it 
interferes  with  the  enjoyment  of  rights  granted 
or  secured  by  the  ConstituUonf  This  question 
admits  of  but  one  answer.  The  Statute  is,  in 
effect,  a  prohibition  upon  the  sale  in  Virginia, 
of  beef,  veal  or  mutton,  although  entirely 
wholesome,  if  from  animals  slaughtered  one 
hundred  miles  or  over  from  the  place  of  sale. 
We  say  prohibition,  because  the  owner  of  such 
meats  cannot  sell  them  in  Virginia  until  they 
are  inspected  there;  and  being  required  to  pay 
the  heavy  charge  of  one  cent  per  pound  to  the 
inspector,  as  his  compensation,  he  cannot  com- 

Sete,  upon  equal  terms,  in  the  markets  of  that 
ommon wealth,  with  those  in  the  same  business, 
whose  meats,  of  like  kind,  from  an i mala  slaugh-  r ^m 
tered  within  less  than  one  hundred  miles  from 
the  place  of  sale,  are  not  subjected  to  inspec- 
tion at  aU.  Whether  there  shall  be  inspection 
or  not,  and  whether  the  seller  shall  compensate 
the  inspector  or  not,  is  thus  made  to  depend 
entirely  upon  the  place  where  the  animals,  from 
which  the  beef,  veal  or  mutton  is  taken,  were  ' 
slaughtered.  Undoubtedly,  a  State  nuiy  estab- 
lish regulations  for  the  protection  of  its  people 
against  the  sale  of  un  wholesome  meatBM)rovid-  - 
ea  such  regulations  do  not  conflict  with  the 
powers  conferred  by  the  Constitution  upon 
Congress,  or  infringe  rights  granted  or  secured 
by  that  instrument.  But  it  may  not,  under  the 
guise  of  exerting  its  police  powers,  or  of  enactp 
ing  Inspection  Laws,  muce  discriminations 
against  Uie  products  and  industries  of  some  of 
the  States  in  favor  of  the  products  and  indus- 
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tries  of  Its  own  or  of  other  States.  The 
owner  of  the  meats  here  in  question.  althou|^h 
they  were  from  animals  slaughtered  in  Illinois, 
had  the  right,  under  the  Constitution,  to  com- 
pete in  the  markets  of  Virginia  upon  terms  of 
equality  with  the  owners  of  like  meats,  from 
animals  slaughtered  in  Virgiuia  or  elsewhere 
within  one  hundred  miles  from  the  place  of 
■ale.  Any  local  regulation  which,  in  terms  or 
by  its  necessary  operation,  denies  this  eauality 
in  the  markets  of  a  State,  is,  when  applied  to 
the  people  and  prod  acts  or  industries  of  other 
States,  a  direct  burden  upon  commerce  among 
Uie  States,  and  therefore  void.  Welton  v.  Mis- 
mntri,  91  U.  S.  275,  281_[28:  847.  849];  Hanni^ 
hal  A  at.  J.  R.  Oo.  V,  Husen,  95  U.  S.  485  [24: 
627]:  Minnesota  ▼.  Barber,  above  cited.  The 
fees  exacted  under  the  Yireinia  Statute  for  the 
inspection  of  beef,  veal  andf  mutton,  the  prod- 
uct of  animals  slaughtered  one  hundred  miles 
or  more  from  the  place  of  sale,  are,  in  reality,  a 
tax;  and  '*a  discriminating  tax  imposed  by  a 
State  operating  to  the  disadyantage  of  the 
products  of  other  States  when  introduced  into 
the  first-mentioned  State  is,  in  effect,  a  regula- 
tion in  restraint  of  commerce  among  the  States, 
and,  as  such,  is  a  urarpation  of  the  powers  con- 
ferred by  the  Constitution  upon  the  Congress 
of  the  United  States."  WaUing  y.  Miehtgan, 
118  U.  S.  448, 455  [29:  891,  894].  Nor  can  this 
Statute  be  brought  into  harmony  with  the  Con- 
|S8]  stitution  by  the  circumstance  that  it  purports 
to  apply  alike  to  the  citizens  of  all  the  States, 
including  Virginia;  for,  "a  burden  imposed  by 
a  State  upon  interstate  commerce  is  not  to  l>e 
sustained  simply  because  the  statute  imposing 
it  applies  alike  to  the  people  of  all  the  States, 
including  the  people  oi  the  State  enacting  such 
statute."  Minnewta  y.  Barber,  above  cited; 
BMim  y.  SMhy  Oounty  Taming  Di$t.  120  U. 
S.  .489,  497  [80:  894,  m].  If  the  object  of 
Virginia  had  oeen  to  obstruct  the  bringing  into 
Uiat  State,  for  use  aa  human  food,  of  all  beef, 
yeal  and  mutton,  however  wholesome,  from 
animals  slaughtered  in  distant  Stetes,  that  ob- 
ject  will  be  accomplisht-^  if  the  Statute  before 
na  be  enforced. 

It  is  suggested  that  this  Stetute  can  be  sus- 
tained by  presuming^as,  it  is  said,  we  should 
when  considering  the  validity  of  a  legislative 
enactment— that  beef,  veal  or  mutton  will  or 
may  become  unwholesome,  'if  transported  one 
hundred  miles  or  more  from  the  place  at  which 
it  was  slaughtered,"  before  being  offered  for 
Hde.  If  that  presumption  could  be  indulged 
consistently  with  facts  of  such  general  notoriety 
aa  to  be  within  common  knowledge,  and  61 
whidi,  therefore,  the  ooorte  may  take  Judicial 
notice,  it  ought  not  to  control  this  case,  be- 
cause the  Statute,  by  reason  of  the  onerous  nat- 
ure of  the  tax  imposed  in  the  name  of  com- 
pensation to  the  inspector,  goes  far  beyond  the 
purposes  of  legitimate  inspection  to  determine 
quality  and  condition,  and,  by  its  necessary 
operation,  obstructs  the  freedom  of  commerce 
among  the  States.  It  is,  for  all  practical  ends, 
a  Statute  to  prevent  the  dtizciis  of  distant 
States,  having  for  sale  fresh  meats  (beef,  veal 
or  mutton),  from  comins  into  competition,  up- 
on terms  of  equality,  with  local  dealers  in  Vir- 
ginia. As  such,  ite  repugnancy  to  the  Consti- 
tution is  manifest  The  case,  in  prindple,  is 
not  distinguishable  from  Minnsecia  t.  Aifftar, 
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where  an  Inspection  Statute  of  Minnesota*  re- 
lating to  fresh  beef,  veal,  mutton,  lamb  and 
pork,  offered  for  sale  in  that  Stete,  was  bdd  to 
be  a  regulation  of  interstate  commerce  and  void, 
because,  by  its  necessary  operation,  it  excluded 
from  the  marketo  of  that  State,  practically,  mil 
such  meats — in  whatever  form,  and  although 
entirely  sound  and  fit  for  human  food — ^from 
animals  slaughtered  in  other  States. 

Without  considering  other  munds  urged  In 
opposition  to  the  Statute  and  in  support  of  the 
judgment  below,  we  are  of  opinion  that  the 
Statute  of  Virginia,  althoi^^h  avowedly  enacted 
to  protect  its  people  against  the  sale  of  un- 
wholesome meats,  has  no  real  or  substantial  re- 
lation to  such  an  object,  but,  by  ite  necessary 
operation,  is  a  regulation  of  commerce  bejood 
tbepower  of  the  State  to  estebllsh. 

Judgment  qfflrmed. 


PLBAJ3ANT  TOWNSfflP,  Ptff,  in  Err,. 

e. 

^TTNA   LIFE  INSURANOB  COMPANY. 

(See  8.  0.  Beporter*s  ed.  S7-T8D 

Ohio  Act  as  to  toton  bonds — inuUid  town  bondB 
— rules  of  federal  eourts—state  deeieions. 


1.  The  Ohio  Act  of  April  0, 1880,  authortslDff 
talQ  townships  to  build  railroads.  Is  in  oooflioi 
with  the  SUte  Oonstitution,  and  the  bonds  of 
Pleasant  Township.  Van  Wert  Oounty,  Iflsoed  oa- 
der  it,  were  issued  without  authority,  and  are  not 
binding  upon  the  Township. 

t.  In  matters  of  contract,  especially,  the  rifht  of 
oitiaens  of  different  States  to  Uttgate  in  the  fM- 
era!  courts  of  the  various  States  is  a  rifht  to  de> 
mand  the  independent  judgments  of  those  coartk 

H  Boles  of  property  and  action  in  the  State  ar» 
always  regarded  hy  the  federal  courts,  bat  the 
federal  courts,  exercise  their  own  jadgmeot  in 
reference  to  the  doctrines  of  commercial  law  and 
general  jurisprudeooe. 

[No.  1214.] 

8u6mitted  Dee.  18, 1890.  DeddedJan.  19, 1891. 

P\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio,  to 
review  a  Judgment  sustaining  a  demurrer  to 
an  answer  in  an  action  upon  coupons  of  lx>nda 
of  Pleasant  Township,  Ohio.    Be^ersed. 
The  facte  are  statea  in  the  opinion. 

Non.-irtin46fpal  hondsas  ageeled  bgtikamoslm 
th6ruHnQofthshUfhetiteomtofa8laU,ortfitaum0S 
IntheOonMitMtian,  See  note  to  Mltch^  v.  nirllng>> 

ton,  18:800. 
^tofMOOttahOtty  <]/ niaroadbofMlB,8ae  note 

White  V.  Vermont  ft  M.  B.  Oo.  li:  SL 

awUsmeouponsdetaehedfrombonds.  SeeiMte 
Kenosha  v.  Lamson,  Vk  725. 

As  to  overdue  coupons;  rigMs  of  hoiden  of; 
of.onbondsiowMehthsitarsatiaeksd^ 
Texas  v.  White,  19:  SBBl  

^  to  fiumdamttf  to  oompsl  eOy,  toisfi  ereowiiv 
levy  (00  to  pay  bofidt  or  inUreSl  on  bonds,  tm 
to  Davenport  v.  United  States,  19:  TOI^ 

BeetCob  Ui  negotioNe  bonds  or 
denes  of  the  fact  reoOed  and  as 
note  to  Mercer  Oounty  v.  Hackett,  17:  (MB. 

As  to  municipal  twnds;  rtforenes  to  sMtuU  !»•—( 
noU  to  Ogden  v.  Daviess  Oooaty,  Me  Mi. 


to 
to 


to 

to 
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der  and  ImUaIi  Piukrs,  f6r  plaiotiff  in 
error: 

Id  the  abeence  of  power  on  the  part  of  Pleaa 
aDt  Township  to  iieue  the  bonda  they  are  a 
mere  nalllij. 

The  porcliaier  of  the  bonds  is  bound  to  take 
DoUce  of  any  prohibition  in  the  State  or  Fed- 
eral Constitution  against  the  passage  of  the  Act 
and  the  granting  such  power. 

Marih  V.  FuUan  County,  77  U.  8.  10  WalL 
676  (10: 1040);  South  Ottaica  r,  Perkins,  04  U. 
8.  260(24: 154);  Bait  Oakland  Tup,  v.  Skinner, 
04  U.  8.  200  {ii:  120);  OromxcfU  ▼.  8ae  County, 
06  U.  a  801  (24: 105);  WelU  ▼.  Pontotoc  County, 
102  U.  8.  620  (26: 122);  DalUu  County  r.  Mac^ 
K^naie,  04  U.  8.  660  (24:  182);  Northern  Nat. 
Bank  r.  F&rt§r  Twp,  110  U.  8.  606  (28:  208); 
Bayet  r.  BoOty  Sonnge,  114  U.  a  120(20:  81); 
Jierrkanti  Eaxh,  NaL  Bank  r.  Bergen  County, 
110  U.  8.  884  (20:  480);  Lake  County  T.  Ora- 
ham,  180  U.  a  670  (82: 1060);  Dill  Mun.  Corp. 
68  542,046. 

Pleasant  Townshfp  bad  no  power  to  issue 
and  sell  the  bonds.  The  Act  of  April  0,  1880, 
was  an  attempt  toerade  the  Ohio  Constitution. 

Ohio  Const  art  8.  §  6;  Taylor  r.  Bo$$ 
County,  28  Ohio  8t  22;  BtradUng  r.  Morgan, 
Plowd.  207;  Foeter'e  Caee,  11  Coke.  00;  Child 
T.  nudsnn'eBoM  Co.  2  P.  Wms.  207;  Cohen  ▼. 
Ilof.  8  Brer.  000.  002;  Uarward  t.  St.  Clair 
dtJi.  L.&  D.  Co.  01  HI.  180. 

Counties  and  townshipa  in  the  8tate  of  Ohio 
are  not  corporations.  Thej  can  neither  sue 
Dor  be  sued  except  by  statutoir  authority. 

Bunter  r.  Merger  County,  10  Ohio  St  010; 
BoaU  ▼.  WiUiame  County.  18  Ohio,  16;  Lake 
Gmnty  r.  Ashtabula  County,  24  Ohio  St  808; 
BamiJton  County  r.  MigheU,  7  Ohio  8t  100. 

The  bonds  so  issued  must  be  paid  by  taxa- 
tion. Such  taxation  it  not  for  a  police  purpose. 
It  cannot  therefore  be  authorized  by  the  Legis- 
lature. 

Cooley.  Const  Lim.  218,  210,  072;  2  Bou- 
Tler,  Law  Diet  848;  Beevee  T.  Wood  County 
Treaeurer,  8  Ohio  St  888,  880;  Broom,  Leg. 
Max.  404;  United  States  r.  Horse,  8  Story,  80; 
Be  Albany  Street.  11  Wend.  101 

Acts  identical  in  language  except  as  to  pop- 
ulation and  the  amounts  authorized  to  be  nor- 
rowed  were  held  to  be  unconstitutional  and 
▼old  by  the  Supreme  Court  of  Ohio,  In  the 
cases  of  Wyseaser  w.  Atkinson,  87  Ohio  St  80, 
and  Oountermasi  t.  Dublin  Tiin.,  88  Ohio  St 
010. 

Mr.  ^chm  OL  L><»  for  defendant  In  error: 

This  ooort  will  renect  the  decisions  of  state 
courts  but  will  nol  givt  them  a  retroactive  ef- 
fect and  allow  them  to  render  inralid  contracts 
which  In  the  Judgment  of  this  ooort  were  law- 
fully made. 

&nms  T.  SUfugkter,  40  U.  a  10  IVt  440a0: 
BM;  OUs  L.  Ins.  d  T.  Co.  ▼.  Debolt,  07  U.  a 
16  How.  416  a4:  007);  Odpcke  ▼.  Dubuque,  68 
U.  a  1  Wall  170  a7:  020);  State  ▼.  WapeUo 
County AZ  Iowa,  888;  Douglaesr.  Pike  County, 
101  U.  a  677(20: 06H);  Cass  County  r.  JohneUm, 
00  U.  a  860  (24:  416). 

This  court  wQ]  not  follow  decisions  of  a  State 
If  thereby  contract  rights  which  have  aocmed 
under  earUer  mlings  wQl  ha  Injuriously  af- 
footed. 
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(25:  544);  Boyd  ▼.  Alabama,  04  U.  8.  640  (24 
802);  Thompson  v.  Purine,  108  U.  8.  806  (26 
612);  Taylor  ▼.  TpeOanti,  100  U.  a  60  (26 
1008). 

Questions  relating  to  bonds  issued  in  a  nego- 
tiable form,  under  an  Act  Involve  questions 
relating  to  commercial  securities,  and  whether 
under  the  Consiituiion  of  the  State  such  seciuv 
ities  are  valid  or  void  belongs  to  the  domain  of 
general  Jurisprudence. 

Chicago,  B.  d  O.  B.  Co.  ▼.  Otoe  County,  88 
D.  a  16  Wall.  6«7(21:  875);  OleoH  v.  Fond  du 
Tju  County,  83  U.  8.  16  WalL  678  (21:  882); 
Pine  Grow  Twp.  r.  TaUott,  86  U.  8.  10  Walt 
666  (22:  227). 

The  rights  of  bondholders  are  to  be  deter- 
mined by  the  law  as  it  is  Judicially  construed 
to  be  when  the  bonds  are  put  on  the  market  as 
commercial  paper. 

Oreen  County  y.  Conneee,  100  U.  8.  104  (27: 
672);  Callaxtay  County  r.  Foeter.  08  U.  8.  567 
m\  Oil);  BaUe  County  r.  Douglass,  100  U.  & 
728  (26:  057);  Burgess  v.  Seligman,  107  U.  8. 
20  (27:  850);  Anderson  r.  Santa  Anna,  116  U. 
a  806  (20:  688). 

Mr.  Justice  Mr%wmr  delivered  the  opinion 
of  the  court : 

This  is  an  action  on  bonds  issued  by  the 
plaintiff  In  erroi  under  the  authority  of  an 
Act  of  the  Legislature  of  Ohio,  of  April  0, 
1880  (77  Ohio  Laws,  pagea  107  and  follow- 
ing).  The  single  question  for  oonsideration 
is  the  constitutionality  of  that  Statute.  For 
If  the  Act  is  unconstitutional,  the  bonda 
were  issued  without  authority,  and  are  not 
binding  upon  the  Township ;  while,  on  the 
other  Imnd,  if  It  is  constitutional  and  valid, 
no  question  Is  made  as  to  the  regularity  of 
the  proceedings  which  ended  in  Qie  iasiie  of 
the  bonds. 

To  obtain  a  clear  understanding  of  thia 
question  a  reference  must  be  had  to  the 
Constitution,  legislation  and  Judicial  decia- 
iona  of  the  State,  In  respect  to  railroad  bonda. 
The  Constitution  of  Onlo,  adopted  in  1801, 
contained  in  article  8,  section  6,  this  pro- 
hibition: **The  General  Assembly  shall 
never  authorize  any  county,  city,  town  or 
township,  by  vote  of  Its  citizens  or  other- 
wise, to  become  a  stockholder  in  any  Joint* 
stock  company,  corporation  or  association 
whatever ;  or  to  raise  nuHiey  for,  or  loan  its 
credit  to  or  In  aid  of,  any  such  company, 
corporation  or  association.*  This  orovision 
was  Inserted  In  the  Constitution,  ana  adopted 
by  the  people.  In  view  of  the  fact  then  and 
since  well  known  in  the  history  of  all  Statea, 
particularly  in  the  West  tnat  municipal 
iwnds  to  aid  railroads  were  freely  voted  in 
expectation  of  large  resulting  benefits— an 
expectation  frequently  disappointed.  It  was 
a  oedaration  of  the  deliberate  Judgment  of 
the  people  of  Ohio  that  public  aid  to  such 
quasi  public  enterprises  was  unwise,  and 
ahould  be  stopped.  The  first  effect  of  this 
constitutional  proviaion  was  the  full  with* 
holding  of  all  public  aid  to  railroad  enter* 
prises.  Nothing  broke  this  clear  record  of 
exemption  from  taxation  for  railroad  enter- 
prises until  1860.  when,  on  the  4th  day  of 
aiay  of  that  year,  the  Legislature  passed  an 
Act  which,  thoaf  h  general  in  its  tanna,  a» 
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applicable  only  to  cities  hAving  exceeding 
ouu  hundred  and  fifty  thousand Inhabitanta, 
\v]i8.  by  the  existing  condition  of  municipal- 
ities, one  in  fact  lutving  reference  solely  to 
the  City  of  Cincinnati.  This  Act  authorized 
such  city  to  issue  bonds,  and  out  of  the  pro- 
coeds  thereof  construct  a  railway,  one  of  the 
termini  of  which  should  be  the  ci^.  The 
validity  of  this  Act  was  sustained  by  the 
Supreme  Court  of  the  Staie,  at  its  December, 
1871,  Term,  in  the  case  of  Wcl^v  ▼.  Oindn- 
tuUi,  dl  Ohio  St.  14. 

On  April  22,  1872,  the  Leglblature  passed 
an  Act  to  authorize  counties,  townships  and 
municipalities  to  build  railroads.  69  Ohio 
Jaws,  184.  This  Act  was  general  in  its 
terms,  and  gave  power  to  any  county,  town- 
ship or  mimicipality  to  issue  bonds  and 
build  railroads,  under  certain  restrictions. 
At  the  December,  1872,  Term,  this  Act  was 
adjudged  unconstitutional  and  void,  as  in 
conflict  with  section  6,  article  8,  heretofore 
quoted.  Tafflor  ▼.  JSou  County,  28  Ohio  St. 
22. 

In  1880  several  Acts  were  passed  by  the 
Legislature,  authorizing  certain  townships 
to  build  railroads.  These  Acts  were  general 
in  form,  but  special  in  fact.  The  one  under 
which  these  bonds  were  issued  (77  Ohio 
Laws,  157)  commences  with  these  words: 
**Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Ohio,  That  whanever  in  any 
township,  which  by  the  federal  census  of 
1870  had,  and  which  by  any  subseouent  fed- 
eral census  may  have,  a  population  of 
thirty-six  hundred  and  eighty-three."  The 
other  Acts  passed  contemporaneously  with 
this,  by  similar  language,  necessarily  ap- 
plied inunediately  to  townships  north  or 
south,  and  so  situated  as  to  include  only 
those  on  the  continuous  line  of  a  raiiroad 
already  projected  and  surveyed.  One  of 
these  Acts,  precisely  like  that  under  whidi 
tlie  bonds  in  controversy  were  issued,  was 
brought  before  the  Supreme  Court  of  Ohio 
fit  the  January  Term,  1881,  and  adjudged 
void,  as  in  conflict  with  the  section  heretou>re 
referred  to.  WyKater  v.  Atkinson,  87  Ohio 
St.  80.  And  a  like  ruling  was  made  in 
Counterman  v.  Dublin  llifp.,  88  Ohio  St.  516. 
^Vllile  the  particular  Act  under  whidi  these 
bonds  were  issued  does  not  appear  to  have 
been  presented  to  that  court,  yet,  as  appears 
above,  Acts  identical,  save  in  the  language 
describinf^  the  township,  and  paased  at  the 
same  session,  and  obviously  part  of  a  single 
scheme,  have  been  presented  to  that  court,  and 
by  it  declared  voia.  In  the  Judgment,  there- 
fore, of  her  highest  tribunal,  this  Act  of  the 
Legislature  of  the  State  of  Ohio  is  imconsti- 
tutional,  and  the  bonds  issued  under  it  are 
without  authority  of  law  and  invalid. 

It  is  true  that  the  defendant  in  error  be- 
came the  purchaser  and  holder  of  these  bonds 
before  these  last  adjudications  of  the  state 
court.  It  did  not,  therefore,  buy  with  Ju- 
dicial declaration  that  the  series  of  Acts, 
under  one  of  which  it  claims,  was  in  conflict 
with  the  Constitution ;  and  yet  it  purchased 
without  any  such  declaration  that  it  was 
valid.  It  U  claimed  that  this  Act  of  1880 
was  modeled  on  the  Statute  of  1869~the 
Cincinnati  Ad  heretofore  referred  to;  and 


that,  therefore,  though  not  in  terma,  yet  in 
fact,  there  had  been  a  previous  judicial 
affirmation  of  the  highest  court  in  the  State 
in  favor  of  such  legislation.  The  rule  laid 
down  in  DougUm  v.  Pike  County,  101  U.  S. 
677  [25:  968],  is  invoked:  and  it  is  urged 
that,  whatever  decision  may  have  been  miade 
by  the  Supreme  Court  of  Ohio  since  the  pur- 
chase of  tnese  bonds  by  defendant  in  error, 
its  prior  rulings  were  in  favor  of  the  oonstl- 
tutionality  of  such  legislation  and  the  valid- 
ity of  the  bonds;  and  that,  therefore,  such 
judicial  determination  entered  into  and  es- 
tabli^ed  Uie  contract  of  the  Township,  and 
forever  settled  the  validity  of  those  bonds. 
Such  was  the  view  of  the  learned  circuit 
judge  who  decided  this  case.  We  would  not 
weaken  in  the  least  the  authority  of  the  case 
of  DouaUm  v.  Pike  County,  eupra.  There 
comes,  incidentally,  into  this  case  that  which 
is  abundant  Justification  of  the  rule  there 
announced.  The  City  of  Cincinnati,  under 
the  authority  of  the  Act  of  1869,  Issued 
nuiny  millions  of  bonds.  These  bonds  are 
current  in  the  market,  indorsed  by  the  legis- 
lative Act  authorizing  the  city  to  issue  them, 
by  the  vote  of  Uie  people  of  tne  city  in  favor 
of  their  issue  and  by  tne  judicial  declaration 
of  the  highest  court  of  the  State,  that  ti>e 
Act  of  theLegislature  was  constitutional  and 
valid.  With  such  triple  authentication,  and 
relying  upon  the  case  of  DougUui  v.  l*ike 
County,  eupra,  well  may  the  bondholders  ex- 
pect of  this  court  a  judgment  against  the 
city,  even  if  there  should  be  a  subseouent 
decision  of  the  Supreme  Court  of  Ohio, 
against  the  constitutionality  of  such  Act, 
and  although  the  personal  opinions  of  the 
members  of  this  court  should  oe  in  harmoDy 
with  tiiat  adjudication.  In  other  words, 
whatever  may  be  thought  of  the  constitu- 
tionality of  a  statute,  iiit  were  a  new  ques- 
tion, there  may,  by  concurrence  of  legisla- 
tive, judicial  and  popular  action,  become 
impressed  upon  bonds  issued  thereunder  an 
unimpeachable  validity.  But  this  is  not 
such  a  case.  While  in  the  matter  of  structure 
there  is  between  the  Act  of  1869  and  that  of 
1880  a  striking  resemblance,  there  are  also 
marked  differences.v  Even  if  in  form  they 
were  absolutely  alike,  yet,  as  they  are  Acts 
respecting  different  classes  of  corporations, 
the  validity  of  the  one  would  not  necessarily 
determine  the  validity  of  the  other.  A  stat- 
ute empowering  a  county  to  issue  bonds  and 
build  a  jail  might  be  unciuestionably  valid; 
while  a  statute,  in  precisely  the  same  lan- 
guage, attempting  to  give  the  same  power  to 
a  school  district,  might  be  as  plainly  uncon- 
stitutional and  void.  Here,  the  Act  of  \Sfl9 
was  a  grant  of  power  to  a  city,  a  **  municipal 
corporation  proper, **  as  Judge  Dillon  calls  it 
in  his  work  on  Municipal  Corporations  (vol* 
ume  1,  section  23)  ;  while  the  Act  of  1880 
was  a  grant  to  a  township—*  ''quasi  corpo- 
ration,^ as  the  same  author  calls  it-Hi  dis- 
tinction recognized  in  the  State  of  Ohio  long 
before  the  passage  of  even  the  Act  of  1869. 
Hamilton  County  t.  Migheli,  7  Ohio  St.  109. 
The  differences  between  these  two  classea  of 
corporations  it  is  unnecessary  to  point  out 
in  aetail.  It  is  enough  to  say  that  one  baa, 
far  more  than  the  other,  the  powers,  capacitiea 
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And  duties  of  a  private  corporation ;  ao  that 
A  delegation  of  power  to  the  one.  if  adjudged 
vaI  id,  does  not  Justify  the  inference  that  a 
^elemtion  of  a  like  power  to  the  other  ibust 
Also  l>e  valid.    So  far,  therefore,  as  judicial 
«letenniiiations  are  concerned,  the  purchaser 
of  tbeae  bonds  had  no  express  warrant  from 
die  Supreme  Court  of  the  State  to  rely  upon. 
So  far  as  any  mere  implications  and  infer- 
ences from  such  judicial  decisions  are  oon- 
oerned,  they  were  stronger  against  than  in 
favor  of  the  validity   of  these  bonds.    The 
Statute    of  1873,   empowerioK  counties  and 
to^wnsbips  to  issue  bonds  to  build  railroads, 
iiad  been  declared  void ;  and  the  Statute  of 
1869  bad  been  sustained,  as  is  evident  from 
Cbe  opinion  of  the  supreme  court,  because, 
AS  believed,  it  was  a  special  exception  from 
tbe     inblbition   of   the  Constitution.      The 
Durcbaser  of  these  bonds  cannot,  therefore, 
1)  lead  j  udicial  guaranty.    It  took  the  chances, 
nnd    purchased  at  its  own  peril.     Was  the 
Act  of  1S80  in  conflict  with  the  Constitution 
of    Obio?    The  Supreme  Court  of  the  State 
lias    said  that  it  was.    87  Ohio  St.  supra, 
We  are  not  concluded  by  that  determination. 
In  matters  of  contract,  especially,  the  right 
of  citizens  of  di£ferent  States  to  litigate  in 
t  be  federal  courts  of  the  various  States  is  a 
rigbt  to  demand  the  independent  judements 
of  those  courts.     The  settled  law  in  that  re- 
soect  is  well  stated  in  the  case  of  Burgen  v. 
saigman,  107  U.   S.   80,  88  [27:  859,  8651 : 
^  Since  the  ordinary  administration  of  the 
law  is  carried  on  by  the  state  courts,  it  nee- 
ossarily  happens  that  by  the  course  of  their 
decisions  certain  rules  are  established  which 
become  rules  of  property  and  action  in  the 
State,  and    have  all  the   effect  of  law,  and 
which  it  would  be  wrong  to  disturb.    This 
Is  especially  true  with  regard  to  the  law  of 
real  estate  and  the  construction  of  State  Con- 
stitutions    and    statutes.     Such    established 
rules  are    alwavs  regarded   by  the  federal 
courts,  no  less  than  by  tbe  state  courts  them- 
neWes*  as  authoritative  declarations  of  what 
(he  law  is.      But  where  the  law  has  not  been 
thus  settled,  it  la  the  right  and  duty  of  the 
federal    courts  to  exercise  their  own  judg- 
•nent,  aa  tbey  also  always  do  in  reference  to 
ihe  doctrines  of  commercial  law  and  general 
jurisprudence.     So  when  contracts  and  trans- 
nctions  bave  been  entered  into,  and   rights 
have    accrued    thereon    under  a  particular 
state  of  tbe    decisions,  or  when  there   has 
t)een  no  decision  of  the  state  tribunals,   the 
federal    courts  properly  claim  the  right  to 
ndopt  their   own  interpretation  of  the   law 
applicable  to  the  case,  although  a  different 
interpretation  may  be  adopted  by  the  state 
courts  after  such  rights  have  accrued.    But 
«ven  in  such  cases,  for  the  sake  of  harmony 
and  to  avoid  confusion,  the  federal   courts 
will   lean    towards  an  agreement  of  views 
with  the  state  courts  if  the  question  seems  to 
them  balanced  with  doubt.     Acting  on  these 
principles,  founded  as  they  are  on  comity 
and   good   sense,    the  courts  of  the  United 
Htates.  without  sacrilicing  their  own  dignity 
as  independent  tribunals,  endeavor  to  avoid, 
and  in  most  cases  do  avoid,  any  unseemly 
conflict  with  the  well-considered  decisions 
of  the  state  courts.     As,  however,   the  very 

tS8  U.  8. 


object  of  giving  to  the  national  courts 
jurisdiction  to  i&minister  the  laws  of.  the 
States  in  controversies  between  citizens  of 
different  States  was  to  institute  independent 
tribunals  which  it  might  be  supposed  would 
be  'Unaffected  by  local  prejudices  and  sec- 
tional views,  it  would  be  a  dereliction  of 
their  duty  not  to  exercise  an  independent 
judgment  in  cases  not  forecloaed  by  previous 
adjudication. " 

In  this  case  our  judgment  accords  fully 
with  that  of  the  Supreme  Court  of  the  State 
in  87  and  88  Ohio  St.,  tigra.    Notice  the 
constitutional    provision.    The   significance 
of  its  inhibition  is  read  In  the  evil  which 
it  was  intended  to  remedv.    Common  was 
the  practice,  theretofore,  of  issuing  munici- 
pal Donds  to  aid  in  the  construction  of  rail* 
roads.    The   practice   was  felt  to  be  evil, 
stimulating  unnecessary  railroad  enterprises, 
and  injuriously  affecting  the  interests  of  the 
taxpayer.    The  universal  method  of  railroad 
enterprises  was  through  private  corporations. 
The   possibility  of  other  methods  was  un- 
known, or  not  seriously  contemplated.    So 
when  Uie  people,  by  their  Constitution,  pro- 
hibited public  aid  to  private  corporations, 
obviously  the  thought  was  that  all  public 
assistance  to  the  buildin|^  of  railroads  was 
prohibited.    The    ingenuity   of  the  lawyer 
and  the  legislator,  b^  means  of  which  the 
letter  of  this  prohibition  was  avoided,  and  a 
city  enabled  to  construct  a  railroad  running 
from  itself  to  other  parts  of  the  country,  as 
a  great  highway  of  approach  and  distribu- 
tion of  its  business,  was  obviously  not  ex- 
pected or  foreseen.     We  are  not  criticising 
tiie  decision  in  WaXher  v.  Oincinnati^  ntpra, 
as  an  erroneous  construction  of  the  constitu- 
tional provision.     We  simply  note  the  fact 
that  the  Statute  therein  construed  was  a  skill- 
ful avoidance  of   its  generally  understood 
scope.    This  exceptional  character  was  no 
nullification  of  the  provision.    On  the  con- 
trary, the  supreme  court,  in  its  opinion  in 
that  case,  clearly  recognized  and  stated  the 
force  of  such  prohibition ;  and,  noticing  the 
exceptional  character  of  this  legislation,  by 
that  very  fact  indicated  that   otherwise   its 
force  and  scope    were   absolute   and    wide 
reaching.    It  is  one  thing  for  a  large  city, 
with  its  concentration  of  business  interests, 
to  build,  equip  and   own  a  great  railroad 
highway  running  from  such  centre  outwarc^ 
into  other  districts,  rapid  and  easy  commu- 
nication with   which  advances  its  business 
interests ;  and  it  is  a  very  different  thing  for 
a  quasi  municipal  corporation,  like  a  town- 
ship, with   its  sparse   population,   and    its 
lack  of  concentration  oi  business   interests, 
to  construct  a  few  miles  of  railroad  through 
its    territory.    Business    may    demand    the 
one ;  convenience  alone  supports  the  other. 
The  justification  of  the  one  is  in  the  private 
and  business  element  which   enters   into  a 
municipal  corporation  proper ;  the  absence  of 
which  element  in  a  quasi  corporation,  like  a 
township,  forbids  its  investment  in  railroad 
enterprises.    A  railroad  is  a  highway,  but 
its  cWacter  and  mode  of  use  make  a  large 
distinction  between  it  and  other  highways. 
A  few  miles  of  track,  uneo nipped  with  roll- 
inff  atock  and  disconnected  from  other  lines 
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of  ta-ack,  are  absolutely  worthless.  An  or- 
dinary highway  through  a  township,  al- 
though disconnected  at  either  end  with  other 
highways,  is  of  practical  benefit  and  sub- 
stantial use  to  the  people  of  the  township ; 
but  it  is  not  so  with  a  railroad  track.  Only 
in  a  lengthened  line,  with  rolling-stock 
equipment,  does  a  railroad  become  a  Uiing 
of  value.  The  Act  of  1860  contemplated  for 
the  City  of  Cincinnati  a  lengthened  line, 
with  rolling-stock  equipment  and  made 
ample  provisions  therefor.  It  meant  no  in- 
vestment of  public  funds  in  a  short  track  to 
be  utilized  thereafter  by  conjunction  with 
other  railroads,  and  made  valuable  b^  the 
infusion  of  private  capital  in  the  ultimate 
enterprise.  It  contemplated  no  mingling  of 
public  and  private  funds  in  the  completed 
road.  This  matter  was  noticed  by  the  Su- 
preme Court  of  Ohio  in  its  opinion  In  the 
Cincinnati  Cote,  when,  after  quoting^  the  con- 
stitutional provision,  it  said:  **The  mis- 
chief which  this  section  interdicts  Is  a  busi- 
ness partnership  between  a  municipality  or 
subdivision  of  the  State  and  individuals  or 

grivate  corporations  or  associations.  It  for- 
ids  the  union  of  public  and  private  capital 
or  credit  in  any  enterprise  whatever.  In  no 
project  originated  by  individuals,  whether 
associated  or  otherwise,  with  a  view  to  gain, 
are  the  municipal  bodies  named  permitted  to 
participate  in  such  manner  as  to  incur  pe- 
cuniary expense  or  liability.  They  may 
neither  become  stockholders  nor  furnish 
money  or  credit  for  the  benefit  of  the  parties 
interested  therein.  Though  Joint-stocK  com- 
panies, corporations  and  associations  only  are 
named,  we  do  not  doubt  that  the  reason  of 
the  prohibition  would  render  it  applicable 
to  the  case  of  a  single  individual.  The 
evil  would  be  the  same,  whether  the  public 
suffered  from  the  cupidity  of  a  single  per- 
son, or  from  that  of  several  persons  associ- 
ated together." 

In  determining  the  constitutionality  of 
any  statute,  its  scope  and  effect  are  as  proper 
for  consideration  as  its  language ;  the  eyes 
of  the  court  are  never  limited  to  the  mere 
letter;  and,  so  construing  the  Act  of  1869, 
the  court  held  that  such  Act  contemplated 
and  provided  for  a  completed  and  continuous 
line  of  railroad,  which,  fully  equipped,*  re- 
mained the  property  of  the  city,  ana  was  a 
mat  highway  which  opened  from  itself 
outward  into  territory  whose  business  would 
advance  the  commercial  interests  of  the  city. 
In  like  manner,  when  the  court  came  to  con- 
sider tJie  subsequent  legislation  with  respect 
to  counties  and  townships,  including  therein 
both  the  legislation  of  1872  and  that  of  1880, 
it  properly  considered  what  must  be  the  effect 
and  operation  of  the  Statutes ;  and  it  ruled, 
that  obviously  under  them  all  that  was  con- 
templated was  a  limited  distance  of  track, 
whose  value  could  only  be  secured  by  min- 
gling the  funds  of  the  township  with  other 
capital.  By  the  averments  in  this  case, 
which,  under  the  demurrer,  must  be  accepted 
as  true,  a  private  corporation  had  projected 
and  surveyed  a  line  or  road  runnine  through 
several  townships;  and  the  significance  of 
these  Acts  was  the  securing  of  the  right  of 
way  and  the  grading  of  the  road-bed  tturough 
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these  several  townships,  with  the  view  ol 
thereafter  placing  this,  thus  created,  contin- 
uous line  in  the  possession  of  some  corporm- 
tion "which  would  equip  and  operate  it.  And 
this  combination  of  statut^  with  tbeii 
several  grants  of  township  aid,  clearly  dis- 
closes that  there  was  no  thought  or  possibil- 
ity of  either  of  the  townships  buildine, 
equipping  and  owning  an  independent  wl- 
road.  Each  separate  Act  meant  for  its  town- 
ship, not  a  railroad,  but  a  road-bed.  The 
practical  value,  the  only  real,  resulting 
benefit,  was  in  the  incorporation  of  this  road- 
bed into  the  railroad  projected  by,  and  to 
be  practically  operated  and  made  effective 
only  through,  private  capital.  This  is  not 
a  mere  matter  of  speculation.  The  descrip- 
tions in  these  various  Acts  of  1880  identify 
the  townships.  They  are,  as  alleged  in  tlie 
answer,  along  in  the  line  of  a  projected  and 
surveyed  railroad.  This  ooncurrenoe  of  sep- 
arate township  aid,  by  legislative  sanction, 
establishes  an  intent  to  further  the  projected 
line  through  public  aid.  But  this  Act,  with 
the  others,  in  its  particular  operation,  means 
not  the  building  and  ownership  of  a  rail 
road,  but  aid  to  a  projected  and  lengthy  line 
of  railroad.  Sueh  was  the  conclusion  of  the 
Supreme  Court  of  Ohio.  We  quote  its  Ian- 
guage  from  37  Ohio  St.  :  "When  viewed  in  i"» 
uie  abstract,  it  is  difiScult  to  see  in  whot 
manner,  within  the  contemplation  of  the 
Legislature,  the  proposed  road  could  become 
of  such  public  utility  as  to  justify  resort  to 
taxation,  but  when  applied  to  the  subject 
matter,  under  the  existing  circumstances, 
the  legislative  intent  becomes  quite  apparent 
Beaver  Township,  Noble  County,  the  only 
township  to  which  the  provisions  of  the  Act 
were  intended  to  apply,  is  a  sparsely  settled 
agricultural  district,  with  a  population  of 
1,684,  without  railroad  facilltieseitherwithlD 
or  bordering  upon  it.  Without  railroad 
connections,  it  is  quite  certain  that  the  pro- 
posed improvement  would  be  utterly  useless ; 
hence,  in  view  of  this  fact,  the  trustees  ol 
the  township  desiniated  the  location  ol  the 
proposed  roaid  as  follows :  '  Running  through 
said  township  from  the  point  that  the  Som- 
erset Railway  intersects  Uie  east  line  of  said 
township  and  terminating  where  the  Belair, 
Beaver  Valley  and  Shawnee  Railway  inter- 
sects the  west  1  ine  of  said  township.  *  Neither 
of  the  connecting  railways  here  mentioned 
is  in  existence,  but  only  in  oontemplation, 
the  former  havinrr  been  authorized  to  be 
built  by  SomersetTownship,  Belmont  County, 
by  an  Act  of  the  Legislature,  similar  to  the 
one  now  under  consideration,  passed  on  the 
18th  of  March,  1880.  So  that  it  is  ouite 
evident  that  the  legislative  intent,  as  well  as 
that  of  the  trustees  of  Beavor  Township,  was 
to  make  the  proposed  road  a  link  in  a  mora 
extended  route  or  line  of  railway.  The  same 
intent  is  manifested  in  the  fact  that  no  pro- 
vision was  made  for  the  operating  of  th» 
proposed  road  by  the  township,  but  power 
only  was  given  to  lease  the  same  on  com- 
pletion, to  any  person  or  penona  or  company 
which  would  c^orm  to  the  terms  and  oon- 
ditions  which  the  trustees  should  prescribe.* 
The  conclusion  of  that  court  was,  w» 
think,  imperative,  from  tba  facts  aa  devtl* 
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oped.    Beyond  that,  If  we  ignore  all  sur- 
rounding circumstances,  the  fict  is  that  the 
amount  of  the  aid  to  be  voted  was  insuffi- 
cient for  the  construction  and  equipment  of 
a  road  of  even  short  length,  and  turning  to 
the  mere  letter  of  the  Statute,  we  notice  this 
significant  fact.    While  the  Act  of  1869,  by 
its  language,  contemplated  and  required  a 
railroad,  and  thus  a  highway  from  Cincinnati 
outward   into  territory  subservient    to    its 
business  interests,  the  Act  in  question  before 
us  locates  neither  the  road  nor  its  termini. 
If  the  letter  of  the  Statute  alone  be  regarded, 
power  is  given  bv  this  Statute  to  construct  a 
railroad  m  Alaska.     Neither  location  nor 
termini  are  prescribed,  and  the  general  power 
is  given  to  construct  a  railroad  not  exceeding 
seven  miles  in  length.    Can  an  Act  contain- 
ing such  indefinite  provisions,  with  an  appro- 
priation of  township  aid  so  limited  as  to  n>re- 
close  the  idea  of  a  constructed  and  eouipped 
railroad,   and  whose  thought  of  mingling 

Sublic  aid  with  private  capital  is  so  evi- 
enced,  be  one  which  can  be  sustained,  in 
the  face  of  the  inhibition  of  the  Constitu- 
tion of  the  State  of  Ohio?  We  think  not. 
The  judgment  nf  the  Oireuit  Court  muet  be 
reversed^  and  the  ease  remanded  mth  instruc- 
tiane  to  overrule  the  demurrer  to  the  anewer. 


HUGH  BUTLBR  bt  al.,  FiffH.  in  Ehr., 

V, 

DAVID  A.  GAGE  sr  al..  Executors  of 
WiLLiAic  P.  LiHN,  Deceased,  bt  al. 

(See  &  a  Reporter's  ed.  fiS-CL) 

I^etumption  of  ngnature  qf  Judge—petition  for 
writ  of  error  i$  no  pari  of  reoord  upon  which 
to  decide  uhether  federal  question  aroee — when 
record  does  fhot  present  federal  question. 

1«  It  wUl  be  iwetuined  that  a  Judce  who  ilflrns  an 
allowance  of  a  writ  of  error  and  a  citation  as  pre- 
Biding  judge  of  the  Sapreme  Ctonrt  of  a  State  was 
luch  presiding  Judge  at  the  time  of  signing. 

*"  ♦!?**  petition  for  a  writ  of  error  forms  no  part  of 
toe  reoord  upon  which  to  determine  whether  a 
ledeiBi  question  arose  and  was  deolded  In  the 
■tate  court.  -^ 

^  ^Hicre  the  Supreme  Oourt  of  the  State  went  to 
judgment  without  any  suggestion  that  a  federal 
Question  was  presented  In  the  case  for  its  deter- 
nunatlon  and  no  inch  queqjtion  was  presented  In 
we  petition  for  rehearing,  a  subsequent  motion 
ttat  oral  argument  of  the  case  on  the  merits  be 
Wtmltted,  and  a  denial  thereof,  did  not  necea- 
'"'Uy  involve  the  decision  of  the  federal  question. 

iL  x^  [No.  1842.] 

^^'^^^tted  Jan.  5, 1891.   Detided  Jan.  19, 1891. 

^  BHROR  to  the  Supreme  Oourt  of  the  State 
^  Colorado  to  review  a  Judgment  and  orders 
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of  that  court  in  an  action  upon  a  contract  tried 
in  the  District  Court  of  Lake  County.^olorado. 
On  motions  to  dismiss  or  affirm. 


Statement  by  Mr.  Ohief  Justice  Fnllers 
This  was  an  action  brought  in  the  name  of 
William  P.  Linn  and  Lewis  C.  Rockwell 
against  Hugh  Butler  and  Charles  W.  Wright, 
in  the  District  Court  in  and  for  the  County 
of  Lake  and  State  of  Colorado,  upon  a  Qon- 
tract  between  Linn  and  Butler  and  Wright, 
subsequently  assigned  by  Linn  to  Bunell, 
and  by  Burrell  to  Rockwell,  as  collateral 
security  for  money  loaned  by  him  to  Linn. 
Linn  subsequently  died  and  his  executors 
were  substituted. 

The  defenses  raised  no  federal  question. 
Upon  trial  had.  a  verdict  was  rendered  in 
favor  of  the  plaintiffs  and  their  damages 
were  assessed  at  the  sum  of  $9,008.88,  and  a 
motion  for  new  trial  having  been  overruled, 
judgment  was  rendered  thereon  January  17, 
188o,  whereupon  the  case  was  taken  by  ap- 
peal to  the  Supreme  Court  of  the  State  of 
Colorado.  Appellants  assigned  forty-three 
errors,  but  these  involved  no  federal  ques- 
tion. September  18,  1889,  the  supreme  oourt 
entered  an  order  reciting  that  *^  it  appearing 
that  this  cause  comes  within  the  provisions 
of  Rule  51  of  this  court,  it  is  ordered  by 
the  court  that  this  cause  be,  and  is  hereby, 
advanced  for  hearing,  and  that  the  same  is 
hereby  assigned  to  the  supreme  court  com- 
mission for  consideration  and  report  and  for 
oral  argument  at  such  time  as  said  commis- 
sion shall  order."  September  27,  1889,  it 
was  stipulated  and  agreed  bv  &nd  between 
the  parties  that  the  cause  might  be  set  down 
for  oral  argument  on  Wednesday,  the  16th 
day  of  October,  1889.  The  cause  was  ac- 
cordingly heard  by  the  supreme  court  com- 
mission,  which  arrived  at  a  decision  and 
opinion  and  reported  the  same  to  the  supreme 
court.  On  the  24th  of  December,  1889,  the 
supreme  oourt  entered  the  following  order : 

''At  this  day  this  cause  coming  on  to  be 
heard,  as  well  upon  the  transcript  of  pro- 
ceedings and  judgment  had  in  said  District 
Court  in  and  for  the  County  of  Lake  as  also 
upon  the  matters  assigned  for  error  herein, 
and  the  same  having  been  heretofore  argued 
by  counsel  and  submitted  to  the  consideration 
and  judgment  of  the  court,  and  it  appearing 
to  the  court  that  there  is  no  error  in  the  pro- 
ceedings and  judgment  aforesaid  of  said  dis- 
trict court,  it  is  therefore  considered  and  ad- 
judged by  the  court  that  the  judgment  afore- 
said  of  said  district  court  be,  and  the  same 
is  hereby,  affirmed  and  stand  in  full  force  and 
effect,  and  that  this  cause  be  remanded  to  said 
district  court  for  such  other  and  further  pro- 
ceedings aocoiding  to  law  as  shall  be  neces- 
sary to  the  final  execution  of  the  judgmen. 


^oxi.— .Jj  to  reolMO  5y  United  Stales  Supreme 
z!^^*^  0/  terrUoriai  dedsUms;  saAent  and  manner  of; 
° wifietion  l>et«w«n  on  appeal  and  a  tortt  0/  WTOt,— 
*^  note  to  lUneiB  Dank  of  Duhuque  v.  Iowa,  18: 807. 

"^  to  esBcepMon,  when  tntist  Le  tolcen,  to  be  ooafloMe 
•n  review,  see  note  to  Phelpe  v.  Majer,  14: 04a. 

As  to  what  portleuiarttv  in  exceptions  is  necessary 
va  order  to  a  review  4n  appeRate  eourt,  see  note  to 
lioQVB  T.  Bank  of  Metropolis.  Uh  ITU 

U8  U.  S. 


Astowhat  questions  the  UnUed  StaUs  Supreme 
Court  waireoiow  on  wrU  of  error:  biUcf  exceptions, 
—see  note  to  Parks  v.  Turner,  18: 888. 

The  suprome  eoisrtwia  nOtrevtow  tfte cUeoreMon- 
ary  action  of  the  eourt  below.   Bee  note  to  Barrow 

V.  Hill,  14: 48.  _^  _._  ^ 

WhatisfinaideoreeoriudgmsnteftiaU  or  ether 

oowt,  from  wh^bh  appeal  Hes.  See  n^Ce  to  Oibbone 

T.  Ogden,  6c  SOB. 
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BuTBUfE  CouBT  aw  I 

td  dlstrlot  court  to  the  cauie.  notnlth- 1 
liug  the  uid  appeal. 
i  U  further  considered  and  adjudged  by 
ourt  that  uid  appelleee  do  hare  and  re- 
'  of  and  from  Baia  appellants  their  costa 
is  behalf  expended,  va  be  taxed,  and  that 
have  execution  therefor.  And  let  the 
Ion  of  the  court  filed  herein  be  recorded." 

id  the  opinion  of  the  commiwlon  whs 
given  upon  the  record,  with  these  words 
lied :  "  nr  eitnam:  For  the  reasons  stated 
lie  foregoing  opioion  the  Judgment  li 

I  the  7th  of  January,  1890,  appellants 
their  petition  for  a  rehearing  in  the 
!,  assigning  various  reasons,  out  sug. 
□g  no  federal  question,  and  taking  nn 
ption,  so  far  as  appesra,  to  the  fact  that 
»se  bad  been  besru  by  the  commission, 
Ik  on  the  38th  of  March,  the  supreme 
t,  upon  consideration  thereof,  denied. 
17  16.  appellant*  filed  their  motion  In 
is  and  figures  as  follows:  "And  now 
I  the  said  appellaots  and  move  the  court 
rant  an  orw  argument  on  the  merits  ol 
cause  and  appeal  in  and  before  this  court, 
that  In  the  meantime  no  mandate,  remit- 
r  process  Issue  herein  to  affirm  or  en- 


.   Umztk£ 
The  writ 
"State  of  Ct 
"Desiring 
nlty  to  test  11 
States  tbe  qU' 
petition,    it  is 
allovred   to  sa 
nuule  a  super 
aum    of    siztci 
presented,    boii 

this  27th  dav-  . 
Justice  bein^  « 


nd  appealed  from," — whida 

ruled  Mav  2Sd.    Thereupon  appellants 

snted  their  petition  for  a  writ  of  e 

this  court,  addressed  to  '^Hon.  J.  .. 
[),  Chief  Justice  of  the  Supreme  Court  of 
Itate  of  'Colorado. "  In  this  paper  It  was 
oed,  after  a  recital  of  various  steps  taken 
le  case,  that  the  motion  and  request  of 
Hants  that  the  lupreme  court  should 
t  an  oral  argument  on  the  merits  of  the 
al  and  of  the  cause,  and  the  refusal  of 
X)urt  to  grant  the  same  and  to  hear  an 
arrument,  "drew  In  question  the  constf- 
nalitj  of  the  Statutes  of  the  State  of 
rsdo,  entitled  'An  Act  to  Regulate  the 
tlce  In  the  Supreme  Court ;  Appointing 
mitsiOQcrs  therefor,  Fixing  their  Salary, 
Defining  their  Duties.'  approved  Harcb 
87 ;  ana  a  certain  other  Act  entitled  'An 
Providing  tor  a  Supreme  Court  Commis- 


on  and  the  practice  adopted  thereunder 
tld  aupreme  court,  litigants  and  suitors 
fd  supreme  court  were  deprived  of  theli 

to  have  their  appeals  and  writs  of  erroi 
other  Judicial  controversies  to  be  tried 
e,  beard  and  decided  by  said  supreme 
I,  and  becaoM  tbe  same  are  repugnant  to 
inconsistent  with  and  forbidden  hj  tbe 
teentb  Amendment  to  tbe  Constltntloa 
e  United  States,  which  provides  that  'no 

shall  make  or  enforce  anr  law  which 

abridge  tbe  privileges  or  immunities  of 
ma  of  the  United  States;  nor  shall  any 

deprive  anv  person  of  life,  liberty  or 
ir^  without  due  process  of  law ;  nor 

to  anj  person  within  its  Jurisdiction 

Sual  protection  of  the  laws;'  and  that 
eclslon  la  this  cauje  In  effect  sustains 
'slldlty  of  said  Statute!  so  drawn  In 


Mr.  Zb  C.  Ro< 

error,  for  motioD.- 

A.  decision  of  tfa< 

no  question  of  fedi 

Bania  Orut  Cbun. 

a.  Ill  U.S.  861(28 
Id.  300  (400;. 

This  court  cannot 
that  a  state  law  is  1 
Constltulion. 

WilAan  v.  Buellep, 
818)i  Utdberry  v.  Oh 
(16:780):  Jaeitonv.I 
280  {7:  (178). 

Mr.  Hoffh  BoUm 
agalast  motion: 

Jt  is  not  necesBsij  to 
tion  that  the  federal  q 
should  hive  been  s  par 
versy.  It  is  Bufflcient . 
prowdure,  somelbiog  w 
which  destroyed  01  izop 
liege  proif  cted  by  the  Fi 
to  tbe  CoDitltnlion.  If) 
because probJbited.aDd  t 
the  Uklng  of  life  or  pi 
procestof  lBW,''ibIi  cou 
prevent  the  tbrealeoed  wt 
may  me  s  writ  of  error  la 
hibeaa  cemiu  la  aoolbcr. 
B»MtdUii,mj}.B.m. 
ler.mV.B.m(M:5lll). 

Sr.   ChUf  Jutlia  Pal 

opInloD  of  tli«  court; 

rtie  molioD  lo  dlanln  I 

•0  grounds :    Wn(,  Bea 

ror  vaa  cot  allowaj,  nur  tl 

by  the  chief  Justice  al  the 

the  Stata  of  Colorado.    8etc 

federal  oueflioD  wu  InToln 

jpeuM  or  wu  raised  upoo 

It  Is  etseilial  to  tbe  eierc. 

of  reilsoiT  Jurisdiction  orer 

meet!  or  decree)  of  Uh  cour 

Uial  the  writ  of  enorihould  Im 

Jiada  of  thit  ceurt,  or 

!  at  tbe  itat«  court,  aft 

HHinlmttMrfHtreeo 
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tion   cognizable  here  was  made  and  decided 
io    tlie  state  court,  and  that  such  allowance 
was  justified.     QUasan  t.  Florida,  76  U.  8. 
9    AVall.  779  [19:  7801.     Section  999  of  the 
Revised  Statutes  provides  that  the  citation 
Bliall    be  signed  by  the  chief  justice,  ludge 
or  cliancellor  of  the  court  rendering  the  judg- 
ment or  passing  the  decree  complained  of,  or 
\>y  a  justice  of  this  court ;  ana  it  was  held 
in   Bartemeyer  v.  Iowa,  81  U.  S.  14  Wall.  26 
[20  :  7921,  that  when  the  Supreme  Court  of 
a    State  Is  composed  of  a  chief  justice  and 
several   associates,   and  the  judgment  com- 
plained of  was  rendered  by  such  court,  the 
writ   could  only  be  allowed  by  the  chief 
Justice  of  that  court  or  by  a  justice  of  this 
court. 

SecfJcp.  5  of  article  YI.  of  the  Constitution 
of  tlie  State  of  Colorado  is  as  follows :    ''The 
supreme  court  shall  consist  of  three  judges, 
a  majoritr  of  whom  shall   be  necessary  to 
form  a  quorum  or  pronounce  a  decision." 
A.nd  by  section  8  of  that  article  it  is  provided 
tiiat :     '"The  judge  having  the  shortest  term 
to  serve,  net  holding  his  oflSce  by  appoint- 
ment or  election  to  fill  a  vacancy,  shall  be 
tlie    chief  justice,  and  shall  preside  at  all 
tcr.cvi9  of  the  supreme  court,  and,  in  case  of 
bis  ftliiaence,  the  judge  having  in  like  manner 
the  r^^zt  shortest  term  to  serve  shall  preside 
in  Uifl  stead."    Qen.  Stat.  Col.  1888,  p.  49. 
It  appears  from  the  record  that  the  chief 
lustice  was  absent  when  this  writ  was  al- 
low'ed,  and  it  is  stated  by  counsel  Uiat  Jttdffe 
Mayt.  who  allowed  it,  had  the  next  i^ortest 
term  to  serve,  as  the  other  associate  justice 
^vas  clectod  to  fill  a  vacancy.     It  is  certainly 
to  be  pneeiimcd  that  Judge  Hayt  was,  as  he 
assert€K!  himiielf  to  be,  the  presiding  judge 
of  the  court  in   the  absence  of    the   chief 
justice.    The  first  ground  urged  for  the  dis- 
missal of  the  writ  of  error  is  therefore  un- 
tenable. 

Taia  uiings  us  to  consider  whether  the  rec- 
ord before  us  so  presents  a  federal  question 
as  to  justify  the  maintenance  of  the  writ. 
And  it  may  be  remarked  in  the  outset,  that  Uie 
petition  for  a  writ  of  error  forms  no  part  of 
^e  record  upon  which  action  here  is  taken. 
^fanning  v.  French,  188  U.  8.  186  [88 :  5821  ; 
52?f*  V.  P^naylvania,  128  U.  S.  895  [82: 
J^l ;  WarfM  V.  Chaffe,  91  U.   S.   690  [28 : 

ftoctions  1  and  2  of  article  VI.  of  the  Con- 
*»ution  of  the  State  of  Colorado  read  thus : 

fl  "Section  1.  The  judicial  power  of  the 
rj*je  aa  to  matters  of  law  and  equity,  ex- 
tIhL?*  *^  ^®  Constitution  otherwise  pro- 
I}2?7»  shall  be  vested  in  a  supreme  court, 
rJJ^lct  courts,  county  courte,  justices  of  the 
*T*^  and  such  other  courts  as  may  be  pro- 

2ft^  by  law. 

-^.  ^*^c.    8.    The  supreme  court,  except  as 

2J^?f«ri8e    provided    in    this    Constitution, 

^;}  have  appellate  jurisdiction  only,  which 

^{J    be  co-extensive  with  the  State,  and 

"^^1  have  a  seneral  superintending  control 

y*'  all  inferior  courts  under  such  regula- 

•ioim  and  limitations  as  may  be  prescribed  by 

1^^."    Qen.    Stat   Ool.    1888,  p.  48;  Uws 

Col.  1887,  p.  488. 

In  1887   the  Legislature  of  the  State  of 
OS  U.S. 


Colorado  passed  a  Statute  authorizing  the 
appointment  of  three  supreme  court  com- 
missioners for  the  period  of  two  years,  unless 
sooner  relieved  or  discharged,  and  upon 
April  1,  1889,  enacted  a  similar  Statute 
authorizing  the  appointment  of  like  commis- 
sioners for  the  period  of  four  years.  Section! 
2  and  8  of  the  latter  Act  are  as  follows : 

"  Sec.  2.  Said  commissioners  shall  be  sub- 
ject to  such  rules  and  orders  as  the  supreme 
court  shall  from  time  to  time  adopt  for  their 

government,  and  for  procedure  before  them ; 
ley  shall  examine  and  consider  together 
and  report  upon  such  cases  as  shall  be  referred 
to  them  by  the  court  for  that  purpose,  and 
perform  auch  other  services  as  the  court  shall 
require.  Their  reports  shall  be  in  writing 
and  signed  by  one  of  their  number,  and 
shall  show  which  concur  therein  and  which, 
if  any,  dissent ;  and  a  dissenting  commis- 
sioner may  likewise  make  a  report.  Every 
report  shall  contain  a  concise  but  compre- 
hensive statement  of  the  facts  in  the  case, 
the  opinion  of  the  commissioner  or  commis- 
sioners submitting  the  report,  and  a  citation 
of  the  authorities  relied  on  in  support  of  the 
opinion.  The  court  may  provide  by  rule 
for  a  hearing  of  an  oral  argument  by  counsel 
before  said  commission :  I*ravided,  That  no 
cause  shall  be  referred  to  said  commission- 
ers in  which  they,  or  any  of  them,  are  or  have 
been  interested  as  counsel  or  otherwise. 

"Sec.  8.  Every  opinion  shall  be  promptly 
delivered  to  the  chief  justice,  who  shall  lay 
the  same  before  the  court.     The  court  may 
approve,  or  modify,  or  reject  any  such  opin- 
ion.   Whenever  it  shall  approve  and  adopt 
an  opinion  as  submitted,  or  as  modified,  the 
same  as  approved  and  adopted  shall   be  pro- 
mulgated as  the  opinion  of  the  court,  and 
shall  be  filed  and  reported,  and  judgment 
shall  be  rendered  in  the  same  manner  and 
with  the  same  effect  and  subject  to  the  same 
orders,  motions  and  petitions  for  rehearing 
as  in  the  case  of  other  opinions  and  jud( 
ments  of  the  court ;  and  every  such  opinio- 
shall  show  which  commissioner  prepared  tlw 
opinion  and  which  concurred,  and  the  ap- 
proval and  adoption,  and  by  the  concurrence 
of   which  judges:  and   whenever  the  court 
shall  reject  the  opinion  of  the  commissioners 
in  any  cause,  the  opinion  of  the  court  shall 
be  prepared  and  a  like  proceeding  had  in  all 
respects  as  in  other  causes  submitted  to  the 
coiut.''    Sess.  Laws  Col.  1889,  444,  445. 

Three  commissioners  were  appointed  undei 
this  Act  and  are  now  acting  as  such  com- 
missioners, and  it  was  to  them  that  the  con- 
sideratipn  of  this  case  on  appeal  was  assigned 
by  the  State  Supreme  Court.  In  the  argu- 
ment for  plaintiffs  in  error  it  is  asserted  Aat 
the  record  involves  the  inquiry:  ''Did  the 
Supreme  Court  of  the  State  of  Colorado  in 
this  instance,  by  reason  of  the  State  .Statute 
of  1889,  deny  to  the  plaintiffs  in  error  any 
right  or  privilege  secured  and  protected  by 
the  Fourteenth  Amendment?"— and  that  ''the 
right  denied  in  this  case  was  a  review  by  a 
court,  created  and  existing  under  the  law  of 
the  land,  and  created  for  the  puri>ose  of  de- 
termininff  such  controvenies."  And  it  is 
contended  that,  considering  the  nature  of  the 
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right,  the  Statute  and  the  course  pursued 
under  it  deprived  plaintiffs  in  error  of  due 
process  of  law  ana  the  equal  protection  of 
the  laws. 

The  record  discloses  that,  after  the  cause 
was  assigned  to  the  commission  **  for  consid- 
eration and  report  and  for  oral  argument  at 
such  time  as  said  commission  shall  order, " 
it  was  stipulated  and  agreed  by  the  parties 
that  the  cause  should  be  set  down  for  oral 
argument  on  a  certain  day.  And  it  Is  no- 
where shown  that  any  objection  was  made  by 
plaintiffs  in  error  to  Uie  commissioners  act- 
ing, but  the  cause  proceeded  to  argument, 
report  and  Judgment,  without  question  as  to 
the  Jurisdiction. 

An  application  was  then  made  to  the  su- 
preme court  for  a  rehearing,  and  a  brief  filed 
in  support  thereof,  and  the  authority  of  the 
commission,  or  of  the  supreme  court  in  its 
action  upon  the  commission's  report,  was  not 
even  then  impugned.  Counsel  frankly  ad- 
C^O]  mits  that  **  up  to  this  time,  no  attack  had  been 
made  against  the  authority  of  the  commission 
or  against  the  right  of  the  court  to  accept 
and  adopt  the  work  of  the  commission;" 
but,  he  continues,  that  after  the  petition  for 
rehearing  in  this  case  was  denied,  the  objec- 
tion was  made  in  another  case  that  the  com- 
mission ''had  no  right  or  power  to  decide 
Judicial  controversies,  and  that  the  supreme 
court  had  no  right  or  power  to  base  its  final 
Judgment  on  the  report  or  recommendation 
of  Uie  commission.^  This  other  case  was 
entitled  BuUock  v.  McGerr,  and  will  be  found 
reported  in  28  Pac.  Rep.  980.  The  question 
came  up  on  a  petition  for  a  rehearing,  which 
among  other  grounds  contained  the  follow- 
ing: ''The  counsel  for  appellants  desire  to 
argue  the  validity  of  an  opinion  of  the  su- 
preme court  in  the  form  of  an  indorsement 
or  ratification  of  the  commission  based  on  an 
oral  argument  heard  before  the  commission." 
The  rulings  are  embodied  in  the  syllabus 
prepared  by  the  court,  as  follows : 

"  1.  The  constitutionality  of  the  legislative 
Act  providing  for  a  supreme  court  commis- 
sion is  not  necessarily  involved  upon  the  pe- 
tition for  a  rehearing  of  %  cause  which  had 
been  referred  to  the  commission  In  pursu- 
ance of  said  Act. 

"2.  Courts  ordinarily  decline  to  determine 
the  constitutionality  of  legislative  enact- 
ments in  a  case  where  the  record  presents 
some  other  and  clear  ground  upon  which  the 
Judgment  may  rest.  O 

"S.  The  supreme  court  alone  can  promul- 

Sate  opinions  and  render  Judgments,  and  Its 
uty  is  not  discharged  by  the  adoption  pro 
forma  of  the  conclusions  of  the  supreme 
court  commission. 

"4.  The  privilege  of  being  heard  orally 
before  the  supreme  court  prior  to  final  Judg- 
ment is  a  right  which,  though  subject  to 
reasonable  regulation,  cannot,  under  our 
practice,  be  denied  to  any  party  litigant 
making  seasonable  application  thecrefor." 

Each  of  the  three  Judges  of  the  court  de- 
livered an  opinion  and  the  general  subject 
was  largely  discussed,  and  reierence  made  to 
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Stau  V.  NobU,  118  Ind.  350,  4  L.  R.  A.  851. 
where,  upon  an  application  for  a  writ  of  pro- 
hibition, the  Act  of  the  Legislature  of  Indi- 
ana creating  such  a  commission  was  held  un- 
constitutional ;  and  to  PwpU  v.  Hayne,  83 
Cal.  Ill,  7  L.  R.  A.  848,  where,  upon  qu^ 
ioarrarUo,  the  Supreme  Court  of  California 
sustained  the  validity  of  the  oommissioo; 
and,  in  addition  to  these  cases  of  a  direct  pro- 
ceeding againstthe  commissioners  as  respond- 
ents, to  Chicago,  K,  di  W,  R.  Co,  v.  Abilene 
T.  8.  Co.,  42  Kan.  97,  in  which  the  Supreme 
Court  of  Kansas,  upon  a  petition  for  rehear- 
ing, refused  to  consider  the  question  of  the 
constitutionality  of  a  similar  Act  and  denied 
the  rehearing  upon  the  merits.  The  opinions 
in  BuUock  V.  MeOerr  appear  to  have  been 
announced  May  16,  1890,  and  on  the  same 
day  appellants  made  their  motion  t^at  the 
supreme  court  grant  an  oral  argument  on  the 
merits  of  the  cause  and  that  tne  rec\ittitur 
be  stayed  in  the  meantime,  which  motion 
was  denied. 

We  are  not  informed  of  the  nx>und  upoo 
which  this  denial  was  based,  but  we  pre- 
sume, in  the  light  of  BuUoek  v.  MeOerr,  that 
the  supreme  court  considered  the  application 
to  be  heard  orally  as  coming  too  late ;  and 
it  is  quite  clear  that  the  constitutionality  of 
the  Act  providing  for  the  supreme  court 
commission  was  not  considered  to  be  neces- 
sarily involved  and  was  not  passed  upon. 
Yet  we  are  asked  to  retain  this  cause  for  the 
purpose  of  deciding;  that  question,  notwith- 
standing plaintiffs  In  error  acquiesced  in  the 
hearing  of  the  case  by  the  conmii88i<»,  and 
stipulated  as  to  the  time  when  the  argument 
should  take  place  before  that  body ;  partici- 
pated in  that  argument;  petitioned  the  su- 
preme court  for  a  rehearing,  and  did  not 
moot  the  point  now  raised  until  after  the 
final  Judgment  of  the  supreme  court  had  bees 

Eronounc^  and  the  petition  for  rehecxing 
ad  been  overruled.  The  validity  of  a  stat- 
ute of,  or  an  authority  exercised  under,  the 
State  of  Colorado,  on  the  ground  of  socfa 
statute  or  authority  being  repugnant  to  the 
Constitution,  treaties  or  laws  of  the  United 
States,  wns  not  drawn  in  question  In  the 
Supreme  Court  of  Colorado,  and  that  court 
did  not  decide  in  favor  of  its  validity.  No 
title,  right,  privilege  or  immunity  under 
the  Constitution,  or  any  treaty  or  statute  of, 
or  commission  held  or  authority  exercised 
under,  the  United  States,  was  specially  set 
up  or  claimed  under  such  Constitution,  .^, 
treaty,  statute,  commission  or  authority,  and  l**^ 
no  decision  was  rendered  against  such  title, 
right,  privilejBfe  or  inmiunity.  The  Supreme 
Court  of  the  State  confessecUy  went  to  Judg- 
ment without  any  suggestion  thai  a  feden) 
question  was  presented  for  its  determination, 
and  not  even  in  the  petition  for  rehearing 
was  any  sudi  question  brought  to  the  atten- 
tion of  the  court.  And  the  disposition  of 
the  motion  that  oral  argument  be  permitted 
after  the  petition  for  rdiearing  was  denied, 
did  not,  in  itself,  necessarily  involve  the  de- 
cision of  a  federal  question. 

We  cannot,  under  such  circumstances,  re- 
examine the  Judgment  and  orders  of  tbtf 
court,  and  (^  writ  cf  mrror  muH  be  tHtmitmi 

1S8  U.S. 
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L  Aa  owMT  to  fM,  m  tnmfbm,  d  Itntfi  to  lowm, 
hm  a  platD,  •deqoato  And  oomptots  remedy  at 
kiw,  Mptmt  one  to  p  nweeilon  ohUmtny  ttUe  under 
doonnieats  wliloh  are  fraodntent  and  Told:  and 
h»  aaed  doC  reeort  lo  a  oonrt  of  aquttf  lo  eetab 
llib  ble  rlflil  or  lo  put  htoi  to  poeMeekm. 

t.  Where  ao  aetloo  le  Amply  for  the  loeorety  and 
poeMMioQ  of  epootoe  real  or  pereooal  property* 
or  for  the  reooTory  of  a  mooey  Jodffmeot,  the  ao- 
Moo  le  one  ai  law. 

A  By  law  Qt  Oooffreee,  eolte  to  oqutty  ehall  not  be 
ammlned,  to  the  oourta  of  the  United  Statee*  to 
any  oaee  where  a  pfaUn,  adequate  and  oomploco 
remedy  may  be  had  at  law. 

4.  BolkmdT.09^anMi.UOn.aiA  <»:fln,  aodBey. 
noU$w.CmBfordlmBm$FinlNaLBmk^UMVS,Wi 
9fe7V)«  diettogulehedi 
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APPEAL  from  a  Jadgmant  of  the  Olrcidt 
Coon  of  the  UDlted  BUtea  for  tbe  North- 
ern District  of  Iowa,  dismlmtog  on  demurrer  a 
euit  to  eqnitj  to  quiet  tbe  title  of  platotiir,  aa 
trustee*  lo  land  to  tlie  €k>ant7  of  Uumhokit» 
Iowa.    4flnnsd, 

Butement  hj  Mr.  JatHm  FUldi 
This  is  a  suit  in  equity  to  quiet  the  title 
of  tbe  plaintiff,  as  trustee  of  the  Des  Moinee 
#nd  Fort  Dodge  Railroad  Company,  a  oor- 
pontion  of  Iowa,  to  certain  real  property  in 
the  County  of  Uumboldt  in  that  Btate,  of 
the  Talue  of  fire  thousand  dollars. 

The  bill  alleges  that  the  plaintiff  is  the 
inmer  in  fee  of  the  premises,  but  holds  the 
title  as  trustee  aforesaid ;  that  notwithstand- 
ing his  ownership  of  the  property  and  his 
rignt  to  its  immediate  possession  and  enioy- 
ment,  the  defendants  claim  title  to  it  and  are 
In  its  powessioo,  holding  the  same  openly 
and  adyerselT  to  him;  that  their  claim  of 
title  and  right  of  possession  are  founded  upon 
m  pre-emption  and  homestead  claim,  and  en- 
try  thereunder,  made  in  the  United  Btates 
laiid  office,  a  certificate  of  such  entry  given 
by  that  office,  and  a  patent  issued  by  the 
Land  Department  of  the  United  Btates  of  the 
land  as  subject  to  entry ;  and  also  upon  a 
eobaequent  dieed  of  the  Iowa  Homestead  Com- 
pany, the  grantee  of  the  Dubuque  and  Blouz 
City  Railroad  Company,  whicn  latter  com- 
pany claimed  title  under  the  Act  of  Congress 

Nora.— jU  Co  eanMOatlofi  </  a  dmd  or  a  vmltradit 
Iw  ^qfiM^pfor  framd,  coimem3iim§iU  or  ilmpi  eeiiite 
fkm,  see  note  to  Nebl«ct  t.  MaofarlaDd. »:  m. 

Am  to  4ood  ofooUiod  to  o^^tttv*  hr  f mwd.  <iiMii<fii. 
ifciwHnmiWi,  diir«M«  tmdiM  IMh^mm,  fromd  on  inar- 
rtogt;  from  word  to  guardian:  fromhtdrtottoooHon 
ceetoi  ona  traei  to  timfii:  ^mboeOiUaL»^oto  aoCa  to 
nardliw  T.  Handy,  ie  49. 


of  Mar,  1866,  making  a  grant  of  land  to 
Iowa  to  aid  In  the  construction  of  certain 
nllroads  In  that  State,  and  a  certificate  of 
the  proper  officer  of  the  Land  Department  of 
the  United  States  setting  apart  the  lands  to 
that  company  as  a  portion  of  the  grant. 

The  bill  charges  that  the  claim  and  pre- 
tended title  of  the  defendants  are  without 
foundation  In  law  or  equity ;  that  they  are 
made  in  fraud  of  the  rights  of  the  plsintiff ; 
that  the  pre-emption  and  homestead  claim, 
and  entry  thereunder,  and  the  certificate  of 
entrr  of  the  land  oflSce,  and  the  patent  of  the 
United  States,  were  fraudulently  made,  glT- 
Ing  as  a  reason  therefor  that  the  land  uus 
entered  and  patented  was  not  at  the  time 
subject  to  entry  and  patent,  and  that  the  deed 
of  the  Iowa  Homeiftead  Company  conTcyed 
no  title,  for  the  reason  alleged  that  the  land 
was  no  part  of  the  grant  to  the  State ;  and 
that  these  oTidences  of  title  were  procured 
without  legal  right  and  in  riolation  of  law, 
but  are  clouds  upon  the  plaintiff's  title,  and 
Interfere  with  and  prevent  the  sale  of  his 
property.  He  therefore  prays  that  the  certifi- 
cate of  entry,  and  the  patent  of  the  land,  and 
the  certificate  of  the  Land  Department  that 
the  land  was  s  part  of  the  grant  to  the  State 
of  Iowa,  and  the  deed  ox  the  Homestead 
Company,  may  be  annulled  and  canceled,  and 
the  cloud  upon  his  title  caused  thereby  re- 
moTcd,  and  the  title  to  the  premises  be  es* 
tablished  and  quieted  in  him. 

To  the  bill  the  defendants  demurred,  on 
the  ground,  among  others,  that  it  appeared 
from  it  that  the  plaintiff  had  a  plain,  speody 
and  adequate  remedy  at  law,  by  eieciment 
to  recoTcr  the  real  property  described,  and 
that  It  showed  no  grouna  for  equitable  relief. 
The  demurrer  was  sustained  by  the  court  be- 
low, and  a  decree  entered  dismissing  the  bill 
From  this  decree  the  plaintiff  has  appealed 
to  thto  court 
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Mmmr$.  C.  B.  WhlUkMd  and  /.  F.  Dun 

mmhi,  for  appellant: 

Complainant  oat  of  possession  may  nndct 
the  Iowa  Statute  mafatain  this  action  to  quiet 
title  minst  defendant  to  possession,  and  may 
Include  a  prayer  to  recorer  possession. 

Lo$i  T.  Wotmoro,  68  Iowa,  170;  WM»  w. 
Miner,  85  Fed.  Rep.  688;  fJka^pman  t.  Brewer, 
114  U.  a  170  fl»:  87);  CUnrk  w.  Smith.  88  U. 
8.  18  Pet  19ft-d08(10: 18^187);  Be  Brodericy$ 
Will,  88  U.  B.  81  Wall.  608,  619,  620  (88:  609, 
006);  FonJVbnimT.Jforfan^OO  U.S.  878,880 
(86:  468,  464);  Oummingo  t.  MmtikaeUe  Hoi. 
Bank,  101  U.  a  168,  167  (86:  808.  904);  Hol- 
land T.  CkdOen,  110  U.  a  16(88:  O);  Be^notde 
T.  Ora^fordeoiOe  Firel  Na$.  Bemk,  118  U.  a 
406(88:788). 

Mr.  CluM.A.CUu^ldr  appellees: 

The  demurrer  to  appedanf  s  oiU  was  right- 
fully sustatoed  by  the  court  bdow,  because 
appellant  does  not  plead  facts  showing  his  title. 

dtcMnr,  Eq.  PL  Sg  807, 848, 860, 800, 881, 818, 

The  appellant  by  his  bill  shows  that  he  Is  a 
trustee,  and  makci  no  showing  that  his  trust  Is 
of  such  nature  as  to  enable  him  to  proceed  with« 
out  the  preeeoce  of  his  etelui  one  Irvjf. 

Cbrcy  T.  Brown,  98  U.  S.  179  (88:  469);  8 
Perry,  tr^an.  CM  ed.)  M  Ml  899,  080,  081; 


U.  a.  Book  84. 
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Fftrton  T.  Arautrvng,  1  lowk,  282;  BoBaitd  t. 
AuUr,  8  HkR,  72. 

A.  stfttate  of  t  Tenilory  hftvlDK  tbe  etFect  to 
annul  the  riirbt  of  trUl  t^  Jtuy  m  the  federal 
conn  a  lis  tow. 

WAittitad  T.  BnhekittU,  97  Fed.  Rep.  781 ; 
Webttert.  i«d,  530.  a  11  flow.  460(13:  770). 

The  right  of  trial  b^  Jury,  guaranteed  by  the 
State  CoDstltutkm,  cannot  be  abrogated  oi  en- 
croached upon  byleglslatlpD. 

BauTOM  T.  8Mt,  flows,  8T4i  Bantot.  BtaU, 
t  Iowa,  IBS,  221;  8taU  t,  Kaufman,  SI  Iowa, 
B78;  Mellartin  *.  Bingham,  27  Iowa,  28Q;  Mar- 
tltalUoien  t.  Fomxy,  01  Iowa,  fiM;  Eenderion 
T.  BaMxM,  70  Iowa,  S20;  OaHien  v.  Pepper*, 
m  Iowa,  622;  ITMJtwl:  <«  JT.  If .  A  Cb.  t.  Am- 
nefl.  77  lowt,  236;  S^ulman  t.  Ohitago.  B.  I. 
d  P.  R.  Oo.  07  Iowa,  2»fl:  £«Wl t.  DggrmU. 
08  Iowa,  187;  filo^r  T.  L.  A  L.  Co.  y.  Walttr, 
SO  Iowa,  870;  KiUian  t.  Sbbinshaut,  110  D. 
S.  SeS  (28:  246);  fftpp  t.  Babin,  60  D.  B.  1» 
How.  271  (16:  038);  Parker  t.  Winvxpittogte 
Lake  C.  *  ff.  JW-  Cb.  67  D.  B.  2  Black,  B4S 
(17:  883);  Grand  Ohute  t,  Winegar,  82  U.  8. 
16  Wall.  878  (21: 174);  QaU  ▼.  GaOowa]/,  20  U. 
S.  4  Pel.  882  (7:  878). 

JCr.  Jiatie»  Field  dellrered  the  opinion  of 
tbe  court : 

The  facta  aet  forth  In  the  bill  of  the  plain- 
tiff clearly  show  that  he  haa  a  plain,  ade- 
Suate  and  complete  remedy  at  law  for  tbe 
■Juries  of  which  he  complains.  He  alleges 
that  he  la  the  owner  In  tee,  aa  trustee,  of 
certain  described  lands  in  Iowa,  and  his  in- 
juries coueiat  tn  this :  that  the  defeodants  are 


puiportiag  to  transfer  the  si 
fraudulent  and  void.  If  the  owner  in  fee  of 
the  premises  he  can  eatabli^  that  fact  in  an 
action  at  law ;  and  If  the  eTidences  of  the 
defendants'  asserted  title  are  fraudulent  and 
void,  that  fact  he  can  also  show.  There  Is 
BO  occasion  for  resort  to  a  court  of  equity, 
either  to  establish  his  right  to  the  land  or  to 
put  him  in  possession  thereof. 

The  aiiteenth  section  of  the  Judiciary  Act 
Of  1789  (1  Btat.  83)  declared  "that  suits  In 
equity  shall  not  be  sustained  in  either  of  the 
courts  of  the  United  States,  in  aoy  case  where 

Cin,  adequat«  and  complete  remedr  hot  be 
At  law,'  and  tbls  proTisioD  has  tieea 
carried  Into  the  Revised  Statutea,  In  aectlnt 
728.  The  provision  U  merelj  a«claratory, 
making  no  alteration  whatever  in  the  rules 
of  equity  on  the  subject  of  legal  reroedies, 
but  only  expressive  of  the  law  which  has 

K'erned  proceedings  in  equity  ever  since 
Ir  adoption  in  the  courts  ol  England.  The 
term  "speedy"  aa  used  In  the  demurrer  la 
embraced  by  the  term  "complete"  in  the 
Statute. 

The  Seventh  Amendment  of  the  Constitu- 
tion of  the  United  States  declaree  tliAt  "in 
■ulta  at  common  law,  where  tbe  valae  lo 
controversy  shall  exceed  twen^  dollars,  tbe 
rigbt  of  trial  by  Jury  shall  m  preserved.* 
l&t  provision  would  ne  dsfeated  If  an  action 
at  law  could  be  tried  by  a  court  of 
■a  In  the  latter  court  a  iv—  "- 
stunmoned  at  its  discrete  . 
■pedal  facta  for  ita  enllgAteuBent. 
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oeeiinff  in  equitr,  there  ie  no  reeson  why 
they  ■aould  not  oe  enforced  in  the  courts  of 
the  United  States,  snd  such  we  understand  to 
be  the  effect  of  the  decision  in  Clark  v.  Smith, 
88  U.  8.  18 Pet  186  [10:  1881.  and  A  Brod- 
miek'9  FiS.  88  U.  8. 18  Wall.  508  [88 :  5991. 

In  BMafid  ▼.  ChaUmi,  110  U.  8.  16  [88: 
88],  a  bill  was  filed  to  quiet  title  under  a 
Statute  of  Nebraska,  whicn  provided  that  an 
action  might  be  brought  by  any  person,  in 
possession  or  not,  claiming  title  to  real  estate, 
against  any  person  who  claimed  an  adverse 
esute  or  interest  therein,  for  the  purpose  of 
determining  such  estate  or  interest  ancl  quiet- 
ing the  title.  The  bill  alleged  that  the 
plaintiff  was  the  owner  in  fee  simple,  and 
entitled  to  the  possession,  of  the  real  propertT 
deecribed.  It  then  set  forth  the  origin  of  his 
title,  and  alleged  that  the  defendant  claimed 
an  adverse  estate  or  interest  in  the  premises, 
and  tliat  this  claim  so  affected  his  title  as  to 
render  a  sale  or  other  disposition  of  the 
11531  propoty  impossible,  and  disturbed  him  in 
his  riffht  of  possession.  He  thesefore  prayed 
that  the  defendant  might  be  required  to  show 
the  nature  of  her  adverse  estate  or  interest; 
that  the  title  of  the  plaintiff  might  be  ad- 
judged valid  and  quieted  as  against  her  and 
parties  claiming  under  her,  and  his  right  of 
possession  assured ;  and  that  the  defendant 
might  be  decreed  to  have  no  estate  in  the 
premises  and  be  enjoined  from  in  any  manner 
injuring  or  hindering  the  plaintiff  in  his 
title  and  possession.  The  defendant  demurred 
to  the  bill,  on  the  ground  that  the  plaintiff 
luul  not  made  or  stated  such  a  case  as  entitled 
him  to  the  discovery  or  relief  prayed.  The 
court  ImIow  sustained  the  demurrer,  dismissed 
the  bill,  and  the  case  was  brought  to  this 
court,  where  the  decree  was  reversed  and  the 
bill  sustained. 

It  was  urged  that  the  title  of  the  plaintiff 
lo  the  property  had  not  been  bv  prior  pro- 
oeedings  judicially  adjudged  to  be  valid, 
and  that  be  was  not  in  posseasion  of  the 
property,  the  contention  of  the  defendant  be- 
uif  that,  when  either  of  these  conditions  ex- 
isted, a  oooft  of  equity  would  not  interpose 
its  authority  to  remove  a  cloud  upon  the  title 
of  the  plaintiff  and  determine  nis  right  to 
the  possession  of  the  property.  The  court 
replied  that** the  Statute  of  Nebraska  en- 
larges the  class  of  cases  in  which  relief  was 
formerly  afforded  by  a  court  of  equity  in 
ouietinf  the  title  to  rsal  propertr.  It  au- 
tnoriiea  the  institution  of  legal  proceed- 
ings not  merely  in  cases  whm  a  bill  of 
peace  would  lie,  that  is,  to  establish  the 
title  of  the  plaintiff  against  numerous  parties 
insisting  upon  the  same  right,  or  to  obtain 
repose  against  repeated  litigation  of  an  un- 
incoessful  claim  by  the  same  party,  but  also 
lo  prevent  future  litigation  respecting  the 
property  by  removing  existing  causer  of  con- 
troversy as  to  its  title,  and  so  embraces  cases 
where  a  bill  fvte  UmM  to  remort  a  dood 
upoo  the  title  woold  lie.* 

ne  ooort  then  explained  that  a  bill  of 
peace  would  lie  onlv  where  the  plaintiff  was 
In  povession  and  his  right  had  been  success 
tally  maintained,  and  that  the  equity  of  the 
plaintiff  in  ioofa  eases  aroae  from  tne  pio- 
baded  ItUgatloB  lor  the  poMeMJoo  of  the 
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property  which  the  action  of  ejectment  at 
common  law  permitted ;  and  th£t  to  entitle 
the  plaintiff  to  relief  in  such  cases  there 
must  be  a  concurrence  of  three  particulars— 
the  possession  of  the  property  by  the  plain- 
tiff, the  disturbance  of  his  posseasion  by  re- 
peated actions  at  law  and  tne  establishment 
of  his  right  bv  successive  judgments  in  his 
favor  Upon  these  facts  appearing,  the  court 
would  interpoee  and  grant  a  perpetual  in- 
junction to  juiet  the  possession  of  the  plain- 
tiff against  any  further  litigation  from  the 
same  source.  It  was  also  observed  that  a 
change  in  the  form  of  the  action  for  the  re- 
covery of  real  property  had  taken  place  from 
that  which  formerly  existed,  ana  that  the 
judgment  rendered  in  such  cases  in  some 
Dtates  became  a  bar  to  future  litigation  upon 
the  subjects  determined ;  and  that  in  such 
cases  there  could  be  no  necessity  of  repeated 
adjudications  at  law  upon  the  right  of  the 
plaintiff,  as  a  preliminary  to  his  invoking 
the  jurisdiction  of  a  court  of  equitv  to  quiet 
his  possession  against  an  asserted  claim  to 
the  property.  The  court  also  explained  when 
a  bnl  quia  timet  would  lie,  ana  in  what  re- 
spect such  a  bill  differed  from  a  bill  of  peace. 
It  was  brought,  it  said,  not  so  much  to  put 
an  end  to  vexatious  litigation  respecting  the 
property,  as  to  prevent  future  litigation,  by 
removing  existing  causes  of  controversy  ss 
to  its  title.  It  was  designed  to  meet  antici- 
pated wrongs  or  mischiefs,  the  jurisdiction 
of  the  court  being  invoked  because  the  party 
feared  future  injury  to  his  rights  and  inter- 
ests. To  maintain  a  suit  of  this  character, 
it  was  said,  it  was  also  ffenerally  necessary 
that  the  plaintiff  should  oe  in  possession  of 
the  property,  and,  except  where  the  defend- 
ants were  numerous,  tnat  his  title  should 
have  been  established  at  law  or  be  founded 
on  undisputed  evidence  or  long-continued 
possession. 

The  Statute  of  Nebraska  authorised  a  suit 
in  either  of  these  dssses  of  cases,  without 
any  reference  to  any  previous  ludicial  deter- 
mination of  the  validity  of  the  plaintiff's 
right,  and  without  any  reference  to  his  pos- 
session ;  and  the  court  pointed  out  the  many 
advantages  which  would  arise  by  allowing 
courts  to  determine  controversies  as  to  the 
title  to  property,  even  when  neither  party 
was  in  possession,  referring  particulariv  to 
what  is  a  matter  of  every -day  observation, 
that  many  lots  of  land  in  our  cities  remain 
nnimproved  because  of  conflicting  claims  to 
them,  the  rightful  owner  hesitating  to  place 
jaluable  improvements  upon  them,  and  others 
being  unwilling  to  purchase  theoL  much  less 
to  erect  buildings  upon  them,  with  the  cer- 
tain^ of  litigation  and  possible  1o«  of  tho 
whole ;  and  observing  that  what  is  troe  of 
lots  in  dties,  the  ownership  of  whidi  is  in 
dispute,  Is  equally  true  of  large  tracts  of 
land  in  the  oountry  whidi  are  unoccupied 
and  uncultivated,  because  of  the  unwilling- 
Bess  of  pfrtfttM  lo  take  possession  of  sodk 
land,  anaimprofo  it  in  the  face  of  adisputed 
daim  to  its  ownership.  An  action  for  eject- 
ment, said  the  court,  would  not  lie  where 
there  Is  no  occupant ;  and  if  no  relief  can  be 
bad  in  equity  because  the  party  claiming 
owBMihip  is  not  in  poMsssJon,  the  land  must 
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continue  In  ttt  tinimproYed  condition.  It 
was  therefore  manifestly  for  the  interest  of 
the  community  that  conflicting  claims  to 
property  thus  situated  should  be  settled,  so 
that  it  might  be  subjected  to  use  and  im- 
provement. It  was,  said  the  court,  to  meet 
cases  of  this  character,  that  statutes  like  the 
one  of  Nebraska  had  been  passed  by  several 
States,  and  there  was  no  good  reason  why 
the  right  to  relief  against  an  admitted  ob- 
struction to  the  cultivaticm.  use  and  improve- 
ment of  lands  thus  situated  in  the  States 
should  not  be  enforced  by  the  federal  courts 
when  the  controversy  to  which  it  might  give 
rise  was  between  citizens  of  different  States. 
All  that  was  thus  said  was  applied  simply 
to  the  case  presented  where  neither  partv  was 
in  possession  of  the  property.  No  word  was 
expressed  intimating  that  suits  of  the  kind 
could  be  maintains  in  the  courts  of  the 
United  States  where  the  plai  ntiif  had  a  plain, 
adequate  and  complete  remedy  at  law;  and 
such  inference  was  specially  guarded  against. 
Said  the  court:  "No  adequate  relief  to  the 
owners  of  real  proper^  against  the  adverse 
claims  of  parties  not  in  possession  can  be 
given  by  a  court  of  law.  if  the  holden  of 
such  claims  do  not  seek  to  enforce  them,  the 
party  in  possession,  or  entitled  to  posses- 
sion— the  actual  owner  of  the  fee— is  help- 
less in  the  matter,  unless  he  can  resort  to  a 
court  of  eouity.  It  does  not  follow  that  by 
allowing,  in  the  federal  courts,  a  suit  for 
relief  under  the  Statute  of  Nebraska,  contro- 
versies properly  cognizable  in  a  court  of  law 
will  be  drawn  into  a  court  of  equity.  There 
[166]  ^°  ^  °<>  controversy  at  law  respecting  the 
title  to  or  right  of  possession  of  real  prop- 
erty, when  neither  of  the  parties  is  in  pos- 
session. An  action  at  law,  whether  in  the 
ancient  form  of  ejectment  or  in  the  form  now 
commonly  used,  will  lie  only  against  a  party 
in  possession.  Should  suit  be  brought  In 
the  federal  court,  under  the  Nebraska  Stat- 
ute, against  a  party  in  possession,  there 
would  DC  force  in  the  objection  that  a  legal 
controversy  was  withdrawn  from  a  court  of 
law ;  but  that  is  not  this  case,  nor  is  it  of 
such  cases  we  are  speaking.  *  It  is  thus  seen 
that  the  very  case  that  is  now  before  us  is 
excepted  from  the  operation  of  the  ruling  In 
Holland  v.  OhaUen^  or  at  least  was  designedly 
left  open  for  consideration  whenever  similar 
relief  was  sought  where  the  defendant  was 
in  possession  of  the  property. 

I4  or  can  the  case  of  BeynAdt  t.  Chiiq/brdf- 
viUe  FirU  Nai,  Bank,  118  U.  8.  406  [28: 
788],  be  deemed  to  sustain  the  plaintiff's 
contention.  It  was  there  only  held  that  thi 
le^slation  of  the  State  may  be  looked  to  in 
order  to  ascertain  whi^  constitutes  a  cloud 
upon  a  title,  and  that  such  cloud  could  be 
removed  by  a  court  of  the  United  States  sit- 
ting in  equity  in  a  suit  between  proper  par- 
ties. The  ouestidn  did  not  arise  as  to  whether 
the  plaintiff  had  a  plain,  adequate  and  com- 
plete remedy  at  law,  but  whether  a  suit  to 
remove  the  cloud  mentioned  would  lie  in  a 
federal  court  Nothing  was  intended  at  vari- 
ance with  the  law  of  Congress  excluding  the 
lurisdiction  of  a  court  of  equity  where  there 
IS  such  a  full  remedy  at  law,  or  in  conflict 
?ith  the  constitutional  guaranty,  of  the  right 
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of  either  party  to  a  trial  by  Jury  In 
cases.  In  Frofi  v.  ^pitley,  181  \f.  8. 
657  [80:  1010,  1012],  subsequently  decided, 
the  court  referred  to  HoUand  v.  XJhaUeit^  as 
authorizing  a  bill  in  equi^  to  quiet  title 
in  the  Circuit  Court  of  the  United  States  foi 
the  District  of  Nebraska  by  a  person  not  in 
possession  "  if  the  controversy  is  one  in  which 
a  court  of  equity  alone  can  afford  the  relief 

grayed  for, "^recognizing  that  the  decision 
I  that  case  went  only  to  that  extent. 
JudgmeiU  affirmed. 


JAMBS  M.  OOBURN  nr  ax..,  Appi*,. 

t. 

GEDAB  VALLBY  LAND  AND  CATTLE    [IN] 
COMPANY.  LIMITED. 


JAMBS  M.  COBURN  m 

e. 

CBDAR  VALLBY  LAND  AND 
COMPANY,  LIMITBD,  m 
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JAMBS  M.  COBURN  bt  aIu. 

e. 

CBDAR  VALLEY  LAND  AND 
COMPANY,  LIMITED. 


JAMBS  M.  COBURN  vr  al., 

e. 

CEDAR  VALLEY  LAND  AND 
COMPANY,  LIMITED. 


AfpU,, 
CATTLE 

AppU,, 
CATTLE 


(See  8. 0.  Beporter^sed.  19S-C28J 

Oompromi96  uttlemeni  €f  pending  tuit  dmrm 
onpeHtian. 

L  Upon  the  facts  ot  this  ease,  the  eompromlm 
mentioned  tn  the  opInSoo  oovered  an  the  mettwi 
In  ooDtroveny  In  the  oase,  and  waa  eo  undetetood 
bj  the  parties,  and  thef  are  bound  bj  It. 

ti  Although  a  tettlement  of  a  peodins  salt  ebould 
nsoallj  be  brought  before  the  court  bj  a  oroM- 
blU  or  sapptomental  answer,  yet  a  decree  asiah 
Ushlnff  such  a  settlement  may  be  rendered  apoa 
petttftOQ  only,  where  no  objection  was  nUtaed  to 
thlscooxM  onto  after  the  decree  was  reudwed, 
and  where  both  parties  appeared  In  the  matter  of 
the  petlUon  and  contested  as  to  the  extent  of  tbc 
settlement. 

[Nos.  189,  140,  141, 143.1 

Argusd  and  SubmitUd  Jan,  9, 1B91.    Deddti 

Jan.  £6.  189  L 

APPEALS  from  decrees  of  the  Circuit  Conrt 
of  the  United  Sutes  for  the  Western  Dis- 
trict of  Missouri,  estahllshinff  a  settlement  be- 
tween the  parties.    AJInn$£ 

Statement  by  Mr.  Chirf  J^uUee  FoIUrs 
Theee  cases,  as   stated   in  substance  bj 
counsel,  may  be  described  as  follows:  ,^^, 

(1.)  On  October  10, 1885,  the  Cedar  Valley  I"  ' 
Land  and  Cattle  Company,  Limited,  an  Eng- 
lish corporation,  filed  its  bill  against  Wil- 
liam N.  Ewing  and  James  M.  Cobum  in  tht 
Circuit  Court  of  the  United  States  for  the 
Western  District  of  Missouri,  allerin;  that 
Stewart  and  others,  having  ascertainea  that 
Uie  defendants  were  willing,  in  conjunction 
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with  them,  to  labecribe  to  the  capital  stock 
ot  the  corporation  when  formed,  agreed 
among  themaelTea  to  become  the  promoten 
of  a  corporation  for  the  purpoee  of  purchaa- 
ing  a  ranch  with  the  aatUe  and  horMa  there* 
on,  then  the  propertj  of  one  Monaon,  and 
aitoated  in  the  State  ox  Texaa;  that  the  name 
of  the  corporation  waa  to  be  theOedar  Vallej 
Land  and  Gattle  Company,  Limited,  and 
that  plaintiff  ia  the  identical  corporation  in 
contemplation;  that  the  corporation  waa 
formed  January  7. 1885.  and  in  the  preceding 
December  Stewart,  Burnett,  Campbell  ana 
Fiaher,  itjling  themaeWeaplaintiil'a  direot- 
ora  and  acting  as  plaintiff^s  promoters,  be- 
liering  that  dwendantswere  willing  to  under- 
take and' assume  the  trust  in  behalf  of  the 
proposed  corporation,  directed  and  requested 
defendants  to  buy  the  ranch,  land  and  cattle 
from  Munson  for  plaintiff  at  the  very  lowest 
terms,  and  defendants  accepted  the  trust; 
that  on  December  81,  1884,  defendanta,  in 
the  name  of  Bwing,  in  pursuance  thereof, 
concluded  negotiations  with  Munson  for  the 
ranch,  and  purchased  it  for  plaintiff,  and 
Ewing  entered  into  a  written  contract  with 
Munson,  which  is  set  out  at  lenffth  in  the 
bill :  that  this  contract  was  made  lor  and  in 
behalf  of  plaintiff,  in  contemplation  of  cor- 
porate existence,  as  was  the  employment  of 
Ewing  by  the  promoters  and  the  contract  of 
purchase,  and  with  the  intention  that  the 
contract  should  be  adopted  by  the  corporation 
when  formed  and  inure  to  its  benefit ;  that 
said  contract  waa  so  adopted  and  the  corpora- 
tion proceeded  to  carry  the  same  out,  and 
complied  with  all  the  terms  and  conditions 
of  the  contract,  including  the  pavment  of  the 
sums  of  money  therein  proVided,  being 
ilOO,  000  remitted  December  81. 1884,  tl40,000 
May  6,  1886,  and  $180,000  June  18,  1885, 
which  moneys  were  intrusted  to  the  defend- 
ants to  make  such  payments ;  and  that  Swing, 
on  the  81st  of  December.  1884,  made  a  dec- 
1 198 1  laration  of  trust  that  the  $100,000  to  be  paid 
on  that  dar  waa  the  property  of  the  plaintiff. 
Plaintiff  further  arerred  that  in  August, 
1886,  it  learned  that  Cobum  and  Swing  had 
secretly  agreed  with  Munaon  for  a  commia- 
aioo  for  selling  said  property,  and  had  rs- 
ceiTed  about  $40,000  from  him  on  that  ac- 
count, whidi  was  retained  out  of  the  moneys 
remitted,  and  that  defendants  acrsed  to  pay 
Munson  for  some  of  his  cattle  aoout  $18,000 
more  than  he  had  at  first  been  wtjling  to  sell 
for ;  and  further,  that  defendanta,  out  of  the 
cash  sent  them  by  the  Company  with  which 
to  pay  Munson,  had  retained  the  sum  of 
$60,000,  and  in  lieu  thereof  had  conTeyed 
to  him  a  lot  and  buildinc  in  Kansas  City, 
belonging  to  them,  worth,  not  more  than 
$45,000.  The  bill  prayed  for  a  decree  for 
such  amount  aa  defendants  might  be  found 
to  hare  received,  upon  an  accounting,  etc. 
The  defendants  answered,  denying  that  they 
wer«  promoters  of  said  corporation,  and  al- 
leging that  all  their  agreements  and  arrange- 
ments aa  to  the  character  in  which  they  should 
act  in  the  purchase  of  said  ranch  property 
wer«  DUMle  with  Burnett,  one  of  the  persons 
named  aa  a  promoter  and  director  in  the  bill, 
and  that  Burnett  knew  that  the  defendanta 
would  be  paid  a  onmrnissJon  by  Munson,  and 
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that  the  defendants  were  openly  ennged  in 
the  business  of  selling  such  propeny  for  a 
compensation,  and  thM  the  serrices  rendered 
by  aefendants  inrolted  much  labor  and  were 
reasonably  worth  a  larger  amount  than  was 
received.    The    answer    also    alleged    that 

Klaintiff  acquired  said  ranch  for  $100,000 
)ss  than  its  actual  market  value ;  and  that 
the  only  connection  which  defendants  had 
with  SMd  oorporation  was  that  after  it  had 
been  organiseo,  Bwing  subscribed  to  Its  cap- 
ital stock,  pursuant  to  a  contract  br  which 
he  waa  appointed  its  numager  for  the  term 
of  five  years. 

Exceptions  were  filed  to  the  sufficiency  of 
this  answer,  which  were  referred  to  a  special 
master  for  examination  and  report  This 
report  was  made  and  the  exception  set  for 
hearing.  The  appeal  in  this  case  is  No.  189. 
(9.)  On  December  8,  1885.  Goburn  and 
Ewing  filed  a  cross-bill  against  the  Cattle 
Company,  by  leave,  which  alleged  that  they 
for  a  number  of  years  had  been  partners  in 
the  business  of  selling  property  as  brokers 
and  for  a  commission,  and  that,  at  all  the 
times  mentioned  in  the  plaintiff's  bill,  they 
had  the  ranch  in  their  charge  for  the  purpoee 
of  selling  the  same  under  an  agreement  for  a 
reasonable  compensation  to  be  paid  them  by 
Munson ;  that  Burnett,  knowing  this  fact, 
made  an  agreement  with  them  to  procure,  a 
purdiaser  Tor  said  property  if  they  would 
share  their  commission  with  him ;  that  after- 
wards they  were  directed  by  Burnett  to  buy 
the  property  upon  term^  and  conditions  and 
at  specified  prices  known  to  him ;  that  they 
entered  into  the  contract  with  Munson  pur- 
suant to  directions  from  Burnett,  and  ex- 
pended a  laroe  amount  of  time  and  labor  in 
the  transactloo,  a  reasonable  compensation 
for  which  waa  alleged  to  be  $60,000;  and 
that  some  months  afterwards,  the  corporation, 
havin£  been  organized  in  the  meantime,  en- 
tered into  an  agreement  with  Cobum  and 
Bwing,  that,  if  they  would  subscribe  $100. 000 
to  its  capital  stock,  it  would  appoint  Ewing 
its  manager  for  the  period  of  Art  years  at  a 
stipulated  salaiy,  wnich  proposition  waa  ac- 
cepted, the  sum  of  $60,000  paid  on  account 
of  such  subscription,  snd  tne  appointment 
accordingly  made.  The  cross-bill  further 
alleged  Uiat  said  corporation  had  attempted 
to  annul  the  contract  so  made  with  Ewing. 
and  without  offering  to  cancel  said  subscrip- 
tion or  to  return  any  part  of  the  money  paid 
on  account  thereof,  or  tendering  or  offering 
to  pay  the  reasonable  and  expected  profit 
arising  from  said  contract,  had  sought  to 
sequeSer  said  stock  and  had  refused  to  per- 
mit its  tnmsfer  on  its  books ;  and  that  the 
market  value  of  said  stock  was  $126,000.  and 
the  reasonable  and  expected  profit  arising  out 
of  said  contract  was  $90,000. 

The  cross-bill  prayed  for  an  answer  to  cer- 
tain separate  interrogatories  directed  to  mat- 
ters peculiarly  within  the  knowledge  of  the 
corporation,  and  that,  upon  it  appearing  to 
the  court  that  Cobum  and  Ewing  were  en- 
titled to  be  paid  a  reasonable  compensation, 
and  that  it  waa  the  duty  of  the  corporation 
to  pjsv  the  same,  the  court  might  decree  it 
to  Cobum  and  Ewing.  and  that  the  oorpora- 
tion might  be  required  to  pay  th«  the  valoa 
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of  their  stock,  leM  any  fom  that  might  be 
unpaid  thereon,  and  to  pay  to  Swing  the 
fom  of  $90,000  on  aoooont  of  his  oontem- 
12001  pl*^  profit  out  of  the  contract  appointing 
*-  *  him  manager  of  the  corporation,  and  also 
for  general  relief.  To  this  cross-bill  the 
Cattle  Company  tiled  a  demurre?  The  ap^ 
peal  in  this  case  is  I^o.  142. 

(8.)  On  October  6. 1885,  Cobnm  and  Ewing 
filed  their  bill  against  the  Cattle  Company 
and  George  D.  fmer  in  the  Circuit  Court 
of  Jadcson  County,  Missouri,  which  alleged 
that,  in  March,  1885,  Ewinff  proposed  to  the 
defendant  Company,  on  benalf  and  in  the 
name  of  Cobum  and  Swing,  to  subscribe 
for  two  thousand  shares  of  its  capital  stock, 
of  the  par  value  of  $60  each,  upon  the  con- 
dition that  Swing  should  be  appointed  man- 
ager of  the  Company  for  the  period  of  five 
years ;  that  this  proposition  was  accepted  and 
Ewing  appointea  accordingly  by  the  direct- 
ors of  the  corporation,  and  thereupon  Cobum 
and  Swing  subscribed  for  the  two  thousand 
shares  and  paid  $50,000  in  full  of  all  assess- 
ments or  calls  which  had  been  made  on  said 
stock,  and  certificates  had-  been  issued  to 
them  accordingly ;  that  Swing  entered  upon 
the  duty  of  manager  and  had  been  continu- 
ously employed  therein  ever  since ;  and  that 
on  September  7,  1887,  the  corporation  at- 
tempted to  cancel  and  terminate  the  appoint- 
ment of  Swing  as  such  manager  by  written 
communication,  settine  forth  that  'Mn  conse- 
quence of  the  facts  which  have  come  to  the 
knowledge  of  the  board  of  directors  connected 
with  your  purchase  from  Mr.  Munson, "  they 
had  decidea  to  annul  his  appointment,  and 
that  Fisher  was  authorized  to  take  charge  of 
the  Company's  property,  and  requested  the 
delivery  of  the  same  to  him  accordingly. 
The  bill  also  alleged  that  there  were  peculiar 
reasons  of  fitness,  etc. ,  for  the  employment 
of  Swing,  and  that  Cobum  and  Swing  would 
not  have  subscribed  or  taken  any  shares  in 
the  capital  stock  but  for  the  contract  to  ap- 
point Swing  manager ;  that  Swinff  had  faith- 
fully performed  all  his  duties  and  had  at  no 
time  given  the  Company  any  just  cause  for 
terminating  his  appointment;  and  that  the 
contract  was  of  great  value  to  Swing,  and 
would  yield  him  a  sum  aggregating  p^,500 
for  the  unexpired  portion  thereof.  .  And  the 
bill  further  alleged  that  Fisher  was  under- 
taking to  prevent  Swing  from  performing 
(201]  his  functions  as  manager,  and  to  take  out  of 
his  possession  all  property  in  his  hands  as 
such,  without  ofiferinff  to  pay  or  refund  the 
value  of  the  stock  to  Cobum  and  Swing,  or 
the  reasonable  damages  accrainff  to  Swing 
by  reason  of  the  refusal  of  the  Company  to 
further  perform  its  contract  with  hnn,  and 
without  releasing  or  indemnifying  him  for 
certain  liabilities  he  had  incumd,  and  for 
which  he  was  personally  liable,  on  account 
of  the  Company,  to  all  of  which  ooinpensa- 
tion,  reimbursement  and  indemnity  (^bum 
and  Swing  alleged  themselves  entitled  before 
Swing  could  be  discharged  from  said  ap- 
pointment; and  an  injunction  was  prayed 
accordingly. 

This  cause  was  removed  to  the  United 
States  Circuit  Court  for  the  Western  District 
of  Missouri,  and  the  corporation  answered, 
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alleging  that  no  such  contract  was  made  for 
the  appointment  of  Swing,  but  that  the  iob- 
scriptfon  of  Cobum  and  £wing  to  the  capital 
stock  was  unconditional;  waa  that  Swing 
was  appointed  as  manager,  but  as  an  entirely 
separate  and  distinct  transaction.  It  was  aa- 
mitted  that  said  appointment  was  canceled 
and  terminated  by  the  notice  mentioned  io 
the  bill,  and  the  grounds  for  such  action  were 
set  forth  as  resting  practically  on  the  same 
facts  alleged  in  the  oill  of  the  Company  ia 
No.  189.    The  appeal  in  this  case  is  No.  140. 

(4.)  On  November  28,  1885,  the  Cattle 
Company  filed  a  cross- bill  setting  forth  the 
alleged  employment  of  Cobura  and  Swing 
on  Mhalf  of  the  intended  corporution ;  the 
making  of  the  contract  with  Munson ;  tliat 
Cobum  and  Swing  had  received  a  commissiuo 
from  Munson  secretly ;  the  tninsnctions  as  to 
the  property  in  Kansas  City,  and  the  alleged 
overpayment  in  the  purchase  of  cattle;  lbs 
cancellation  of  Swing's  aopointmcnt  bj 
reason  of  the  premises;  and  alleging  that 
Swing  had  done  acts  in  hostility  to  tbe  in- 
terests of  the  corporation,  which  would  be 
imperiled  if  he  were  allowed  to  manaj^  ilie 
same.  An  injunction  was  prayed  restraining 
Swing  from  acting  as  sucn  manager  and  io 
anywise  interfering  with  the  property  of  said 
corporation. 

Cobura  and  Swing  answered,  averring  sub- 
stantially the  same  facts  disclosed  in  their 
answer  in  No.  189,  their  cross-bill  in  No. 
142  and  their  original  bill  in  No.  140.  The 
application  of  Cobura  and  Swing  and  of  the 
Cattle  Company  for  temporary  injunctions 
came  on  for  hearing  in  December,  1885,  and  [1 
the  circuit  court  nuMle  an  order  mnting  the 
temporary  injunction  prayed  for  in  the  cross- 
bill of  the  Cattle  Company.  The  appeal  is 
this  case  is  No.  141. 

The  record  in  No.  141  discloses  that  upon 
the  cross-bill  there  was  filed  an  affidavit  and 
exhibits,  which  showed  that  a  suit  had  been 
commenced  by  Cobura  and  Swing  a^inst 
the  Cattle  Company  in  a  state  court  of  Texai 
and  an  injunction  obtained,  which,  upon  the 
removal  of  the  cause  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District 
of  Texas,  was  dissolved  by  Judge  McCormick, 
upon  the  ground  that  where  it  appeared  that 
plaintiffs  had  been  employed  to  purchase  a 
ranch  and  cattle,  and  had  secretly  received 
from  the  seller  a  commission,  and  where  one 
of  them  had  afterwards  obtained  employment 
from  the  Company  as  the  manager  of  the 
ranch  and  herd,  without  disclosing  the  facts, 
the  Company  had  {^ood  cause  for  removing 
him  from  a  position  obtained  under  su<£ 
circumstances.  The  opinion  is  reported  in 
25  Fed.  Rep.  791. 

June  19,  1886,  the  Cattle  Company  filed  ia 
each  of  said  causae  the  following  ^petition 
for  a  decree :"  P 

''Now  comes  The  Cedar  Valley  Land  ano 
Cattle  Company,  Limited,  a  party  to  tbs 
above-mentioned  suits,  and  petitions  the 
court  to  enter  an  order  or  decree  in  each  of 
said  cases  showing  that  the  matters  in  ooa- 
troversy  therein  have  all  been  settled  and 
compromised  by  the  parties  and  are  decreed 
and  adjudged  to  be  finally  settled,  and  ord^^- 
ing  that  all  the  said  cases  be  dismissed,  the 
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pl&intlfl  Id  each  to  pay  costs  tlieretii,  nnd 
tliKt  tb«suretlMon  the  injunctioD  bond  given 
by  UiIb  petitioner  be  dlBcbarged. 

Stes  of  ^ 
a  parties, 

emUodyliig  their  agreement  of  compromise, 
WLoA  on  the  bearing  of  this  petition  will  pro- 
duce the  originals  thereof;  also  sffldaTlt  of 
George  Dfion  Pliher," 

"Fbe  correapoudence  wsa  aa  aet  forth-tn  the 

Tbe  affldavlU  of  Mesaia.  Fisher.  McCrarr 
Kod    Field  were  also  Sled  on  behalf  of  ap- 

f  iKher  stated  that  about  the  29th  of  ApHl, 
1886,  he  called  upon  Cobum  and  submitted 
to  bini  tbe  fonn  of  a  bond  to  be  given  by 
Cobum  and  Bwing  in  pursuance  of  the  terms 
of  tbe  compromise,  to  bind  said  firm  not  to 
buT  up  or  otherwise  molest  ^v  of  the  range 

KWllegea  of  the  Oompany.  The  form  of  the 
nd  had  been  cli&nged  by  strikiog  out  the 
ivords  "  at  port  wad  parcel  of  the"  in  the  sec- 
ODd  line,  and  insertiog  Id  place  thereof  "in 
accordance  with  tbe  terms  of  our  letter  of 
date  Februan  27,  ]886,  accepting  terms  of 
compromise,*  and  Cobum  added  Uie  follow^ 
lug  words:  "of  all  pending  litigation."  Tbt 
Brst  Bentence  of  tbe  propoml  bond  was  there- 
fore amended  so  as  to  rmd  as  fol  lows :  "  That 
for  a  good  and  valuable  conaldcrstion  and  in 
acconlsnce  with  the  terme  of  our  letter  of 
date  Febnisrj  3T,  1886.  accepting  terms  of 
compromise  of  all  pending  litigation  between 
UB    and  the  Cedar  Valley  land  and  Cattle 


Company,  Limited,  oto.'  AlBant  added  that  [SIX] 
he  was  present  as  a  member  of  the  boftrd  ot 
directors  of  the  Cattle  Company  when  ths 
proposition  of  compromise  was  tfned  apon, 
and  that  It  wu  intended  that  the  Bame  should 
be  a  full  and  final  aettlement  of  all  pendins 
litigation  between  Uie  parties,  like  original 
paper  referred  to  was  attached.  [>1.^-| 

Mr.  HcCrary  testified  that  he  had  principal  ' 

charge  on  behalf  of  the  Company  of  the 
negotiations  for  compromise  and  settlement 
between  the  parties ;  that  the  Company  and 


e  litigt 

,r  the  C<     .      ,  , .  _ 

Intended  to  be  any  departure  from  this  o 
ditlon,  but  on  the  soDtrary  was  submitted  oj 
this  affiant  as  a  proposition  "to  end  the  liti- 
gation," as  appears  by  the  letter  transmitting 
Uie  same;  that  neither  be  nor  the  Company 
ever  for  a  moment  intended  to  settle  the 
claims  of  the  Company  against  Cobum  and 
Ewiug,  leaving  their  claims  agaiost  it  to  be 
further  litigatra,  and  it  Cobum  and  Ewing 
or  their  counsel  had  such  an  intention,  it  was 
unknown  to  this  affiant  at  the  time  the  settle- 
ment was  entered  into :  that  as  soon  aa  affiant 
heard  an  intimation  tiist  it  might  be  claimed 
that  tbe  settlement  did  not  cover  all  the 
matters  in  litigation,  he  wrote  Cobum  and 
Ewlng  the  letter  of  February  27,  1886,  which 
was  written  the  same  day  uie  acceptance  of 
the  pnwisitlon  of  compromise  was  received, 
and  before  any  steps  were  talien  on  behalf  of 
the  Company  by  affiant  to  carry  the  same  out ; 


■"HeoelTed  Hovember  lA  JS3S. 

"Karnes  sod  Walers  nUl  reoomniend  mj  one  ot 
tue  ToUowliiv  oompromlses: 

^"1.  C  A  E.  to  be  paid  back  tlie  monev  Cor  their 
•toolt.aiviio,ooo.  ' 

"C.  »  8.  to  pay  back  tbe  sum  of  •40.000. 
^  ~rbe  Oompuir  to  enur  lU  appeaninoe  In  ■  snit 
to  b«  bnusbt  br  C.  A  S-  to  Oetermlne  tbe  value  ot 
^eur  services  andcommlaslan  in  purchase  otprop- 
u7\r*nif  ""^'^  tmuutlODa  between  CLAB. 

**<■  TbeCom|aiiTtoalkiwO.*B.sSS.000astl>elr 
pommlMonifOTSepurobaBe  ot  ihel^ioD.  C.  A  K. 
**>  par  balance  of  flOjDOD,  Company  lo  pay  baok 
^E^tof  stock,  eaoh  par^to  pay  coeu  made  by 


-C2r;"t""r  to  oboose  a  Uiird,  what  meir  »ervice» 
"f"  <>«.  and  tbe  Comnuiv  tben  to  pay  tbe  amount 
5y;^j*^S.  topay  •UMO  *  Company  to  pay  amount 

u^£^  pTOifoaltlDii  to  be  flnautr  as  to  all  the 
wtlen.—i',. Kiln  the  blU  Med  by  the  Oompany 


to  (Ac  proposlMOTi  o;  tvaten  a 


rhattbey 


sequenoa 
inentthe 

Ink  It  en- 
,  to  about 


cable  BiUnatment.  and  legretteil  vben  Twaadlreol- 
ed  to  lermloate  rather  summarily  the  oetiatlBtiDns 
to  that  end  undertaken  a  tew  weeks  avo.  I  bars 
now  taken  the  liberty  of  addieesini;  yo"  •'•'-  — ~ 
entirely  upon  my  own  responslbltlfy.  ai 


I  of  botb  psTllea.  (o  Uie  effect 


Id  tbe 


to  do  so  ^ 

Gase.  a  mutual  tH , ,  ^ 

tliat  be  understood  Hr.  Fiaher  that  tbe 

posed  by  you  in  our  former  neffoUadoQ  we 
open  for  aocepCanoe.  If  suob  be  tbe  oaae 
fruikly  to  you  that  in  my  judgment  tbe  tern 
proposed  oontaln  subatanttolly  the  correot  i 

BSttlemeQt.  and  I  would  like  again  la  move 

dIreoClon  ot  eodlDt  all  this  iDtermlnable  lltlmtlon. 
I  do  not  wMh  to  trespass  Ml  your  valuable  time,  and 
beooe  I  have  not  oalled  to  present  tbese  views  in 
peteonabut  It  this  letter  raoelves  a  favorable  re- 
■ponseT  will  see  my  oUeots  and  at  some  time  when 
wcTeealde  loyou  wUlaaUst/ouroHlcetaaBDvaaa 
the  matter  mora  In  detaU.  If  It  Is  thought  beat  liy 
you  not  to  negotiate  furtber  I  would  be  gl»4  that 
no  mention  be  made  of  this  letter." 
From  apptOtu'  te  apvtaata^  enmML  Dtetmber  a. 


1H-SS8' 


SurBMna  CouBt  ov  thi  UsrtED  Stitkk 


UOT.  TXBB. 


thftt  If  Bfiluit  bad  then  been  aotifled  that  do- 
bnm  and  Bvliig  would  inaiBt  that  ooIt  one 
aide  of  tbe  oon^verOT  was  aettled,  be  would 
bare  tendered  back  toe  attxk  certiflcate  and 
declined  to  go  on  with  tbe  compromise;  and 


,  '  affiant  felt 
free  to  go  on  aod  perfect  tbe  compromise,  be- 
liering  th&t  If  Cobum  and  Ewing  lDi«:ided 
to  attempt  to  reaorre  anj  right  of  action 
against  tbe  Company,  it  must  be  on  aome 
cause  of  action  not  involred  In  tbe  present 


litigation. 


e  of  tl 


tomejs  of  tbe  Cattle  Company,  and  on  the 
27tb  of  Pebnuury,  IBM,  presented  to  Mr. 
Karnes  a  paper  prepared  after  conaultation 
with  his  associate  counsel,  whidi  was  de- 
stroyed or  misplaced  by  afBant  after  Hr. 
Eannes  decllnea  to  sign  the  same;  that  tbe 

tirincipal  purpose  In  presenting  such  writ- 
ng  was  to  obtain  the  speedy  and  formal  dts- 
charre  of  the  sureties  on  tbe  Injunction  bond, 
wbid)   purpoM   was   explained   to   Kames, 


though  su(£  paper  did  contain  stipulations 
as  to  dismissing  the  bills  and  cross-bills  at 
the  ooals  of  ea3i  P<trn,  respectirely,  »11  of 


which  counsel  for  the  Cattle  Company  under- 
stood waaalready  Included  in  the  settlement; 
and  that  when  such  paper  was  presented  to 
Hr.  Eunes,  he  replied  that  Hr.  Cobum  bad 
gone  to  St.  Louis,  and  that  he  would  make 
no  otber  agreement  of  settlement  for  Cobum 
and  Bwlog.  but  be  assured  affiant  tjtat  the 


sureties  rat  tho  injunctltxi  bond  were  itot  tc 
be  harmed  or  disturbed,  and  afflant  dropped 
the  matter  and  did  not  further  urge  Hi. 
Eames'  signature  to  sncb  wrltlDg. 

On  behalf  of  appellaala  the  affldavlta  el 
Eamea  and  Cobum  were  died.  Hr.  Eanwa 
stated  that  on  the  87th  of  February.  1886. 
Hr.  Field  brought  to  his  office  a  statement 
to  the  effect  that  the  settlement  of  that  day 
was  to  be  In  full  of  all  claims  or  demand* 
between  the  parties,  and  be  distinctly  told 
Hr.  Field  that  such  paper  would  not  be 
signed,  bat  that  Cobum  and  Swing  had  set- 
tled their  matters  with  liie  Cattle  CompanT 
on  the  propositions  of  irebnury  11  and  li, 
and  the  unconditional  acceptance  of  tbew 
propositions  by  Cobum  and  EwIng,  and  that 
this  settlement  would  not  be  eupplemented 
by  any  further  agreement.  He  further  said 
the  letter  of  acceptance  had  been  prepared 
with  the  understanding  that  the  term*  of  ttw 
compromise  would  be  accepted  only  just  in 
tbe  way  they  were  proposed  and  to  co*er 
nothing  more ;  and  that  evsrj  letter  and  paper 
since,  so  far  a*  hie  knowledge  extended,  had 
been  prepared  with  the  understanding  that 
tbe  settlement  of  Febmarr  27  spoke  for  itself, 
and  that  notbinK  was  to  "be  added  thereto  as 
subtiwcted  theretrom. 

Cobum  testifled  that  when  the  propoaltloni 
of  February  11  and  12  wen  considered,  all 
prertous  propositions  had  been  rejected ;  thsl 
the  compromise  proposed  by  the  Company 
would  not  have  been  accepted  had  it  not  been 
supposed  that  It  was  left  open  to  Cobum  and 
Ewlng  to  assert  any  claim  they  had  for  sen- 


ma.  amounUn*  In  al 

idetstand.  t^ls  sol ,  ,,„ 

ns.  In  a  oonveriatlon  vltli  roa  I 
9d  that  yon  would  lavor  tbe  tnaea 
1,000.    Ibefimcb 

If  I  hare  not  maSaln 
KUdloit-    '- 


■'  to  tfpiBmtf  eswH  Jaw— y  t, 

■rlsed  br  the  eoonssle*  theCMu- 
ltd  CMtte  Oompanr  In  IioodoB  that 

«no  right  Bttber  to  puiehassccpttt. 
noellaUon  at  tbestoek  now  kaUbr 
»tar-  In  lew  of  ttak  adviee  Mr. 
C  feel  at  UberCT  to  Moelad*  ite  an- 
Iwbwls  at  laMng  bwfc  the  stock. 

In  £»h«iM]*  of  Oobon  and  ■ 


COSDKI  T,  OMDAM  TALLBT  LMD  AMD  Cattls  OoMFAai: 


loH  iibJwwI  ia  Um  purcbuB  of  Uw  naeh. 
Tb^  in  Um  wtIt  ooRMpondenoa  thli  matter 
1  to,  Irat  BO  mention  wu  made  la 
>  of  thla  oompenik- 

to    KTotd  . 

. „. propoaad      ___  __ 

oonditlODsllTMoeptsd ;  tlut  the  letter  of  Hr. 
KxCnrj  of  Febnuir  87,  1886,  was  noalfsd 
ftnd  lutwnltted  to  affiknt'i  oounael,  who  ad- 
Tlaed  bim  that  be  had  distlnctlj  informed 
Hr.  Field  that  recelpti  la  full  were  not  to 
be  piMnrt.  and  that  there  waa  therefore  oo 
iwcMeltT  of  making  anr  rapl^  to  Hr.  Hd- 
Cnrj'i  letlet,  for  which  reaaon  he  did  not 
anawer  the  (ame ;  that  in  tnrj  ateo  Ukeo  in 
cloelDg  np  aald  Gunprcnniae,   < 


ment  In ,  _ 

[wnd.  language  indicating  a  ■ettlement  In 
full  wat  Id  each  caae  itricken  out.  and  la 
Hen  thereof  It  wii  laierted  that  the  receipt 
wu  given  on  the  baala  of  the  letten  of  Feb- 
niarr  It  and  19  aod  the  acceptanoe  of  Febrn- 


ary  37;  that  atBant  had  do  recollection 
oonceralog  the  Interlineation  of  the  paper 
attacbeO  to  Fliber'a  affidavit,  bat  be  knew 
that  then  waa  oo  iDtentton  to  convej  the 
Impreatlon  that  Cobum  and  Ewlng  Intended 
to  abandon  their  claim  for  Mrrioea ;  and  that 
ever;  atcp  taken  In  the  pttrohaae  of  the  ranch 
wai  In  the  utmoat  good  faith  and  with  itrict 
regard  to  the  intercata  of  the  Compaaf,  and 


u«^    ■    un;i»   iu    TIM -I  I    UL     uaq     tiAU    ^jTllPl, 

finding  that  there  had  been  by  the  agreement 
of  the  partiea  a  fall  compromlae  and  aettle- 
roent  of  all  the  matten  In  oontooveraj  In  the 


plalatlSi'  coats,  to  be  taxed.  The  opiuloD 
of  Jvdat  Brewer  will  be  found  In  39  Fed. 
Rep.  m. 

On  the  note  daj,  Oobom  aod  Bwing  moved 
tbe  ooort  to  iet  aside  and  vacate  the  decree 
entered  In  each  of  aald  caaaea  and  to  grant 
them  a  rehearing,  which  motlona  were  over- 
raled,  the  circuit  ooort  delivering  an  opinion 
rapoMed  In  S9  Fed.  Bep.  080.  Thereupoa 
the  oaaea  were  brought  to  this  court  t^  ap- 
peal. 


der  a  deoree  except  aalj  In  pomianoo  of  alle- 
gatkma  made  In  Ihc  form  of  a  bin,  eltber  orig- 
inal, croM  or  mppleatenlaL 

Canma  t.  Banltt.  88  D.  &  10  Wheat  181. 
18>  (0:  807,  SOQ):  Uarding  v.  Handg,  U  U.  6. 
11  WhcaU  108,  1»  (6:  tiS,  4U);  pJatt  v.  Vat- 
fi«r,U  n.  a.  •  Pet.  US,  415  (»:  178,177); 
Joobm  T.  AMom,  80  U.  B.  11  Pet.  880,  84* 
(«:  808,708);  Smxtf.  SmitM.UV.  S.  i  Bon. 
aoe,  817  ai:  WS,  WD;  FMt»r  T.  OodJard.  » 
U.  B.  1  Black,  BOO,  018  (17:  888.  888);  Bamm 
V.  Chkago,  M.  A  Bt,  P.  &  Ot.  183  U.  B.  1,  t4 
(SO:  112a,  tlSS):  VmA  t.  JSm,  181  U.  8.  888. 
817  (88:  188,  171);  Mm)  0.  S.  Co.  T.  Cemtrai 
Tnui  Ok  188  U.  8. 88.  WXSS:  Ul,  088);  8tory, 


*  O.  Ool  and  mtm.  Oobam  and  Bwhw  nnUl  tfr. 
nebar  bad  aMitMnai  iDatniatkiM  fms  faii  Cbm- 
pau.  I  havedaUndumrerluiuitll  I  oouM  ooi>. 
lerwHb  Heaa.  OS  t~  wbkihl  now  have  done. 
TImv  fveatlr  rwM  the  dalar  that  wUl  b«  B«pw 
eail^  oooadooea,  ■■  tbar  bopad  for  a  veedr 
Mralouiaa  of  »•  ooatreTcnv.  I  have  ufged 
npoa  Umb  tbat  tbav  allow  ma  to  oontloua  mj  ot- 
fOMaforanadJuetBeaL  Thl*  thejr  have  dona,  wtth 
the  onduielaiiiltDB  (bat  I  nquan  jou  (o  a«k  Kr. 
ruber  to  report  bv  cable  at  Um  earlleat  poalbla 
BouMU  wbetber  ibe  propueltkui  will  be  aooepted. 
a  matter  tnvolvlas  to  bus*  an  aoKiuni  and 
' —  '^a  lakiiw  of  taettmoav  at  lo  i 
ipanattO^t  Mttne  tbat  wej 

__  °"  ae  the  i 

jtwaU&cronr  (nMbw  advlee,  I  am. ' 


_jd  wiui  Hr.  V 

1  London  Bi  to , 

eoabmerv  between  Onbiun  and  lirliut  and  the  C. 
T.  L.  *  CL  OompanT.    I  wU  advlae  ron  promptlv 


i9M» 


BUPBBMB  OOUBT  OF  THB  UnTTSD  BTATBtt. 


Oct.  Tvbm, 


£q.  PL  (9th  6d)  ft  898;  Ohapin  t.  Walker,  6 
Fed.  Rep.  794:  Armstrong  y.  Chemical  NaL 
Bank,  87  Fed.  Rep.  466;  Borekman'eAjm.  (Pft.) 
3  Cent.  Rep.  546;  Oordon  ▼.  Gordon,  8  Swanst 
400,  473;  Jfokee  ▼.  Fish,  8  Drew.  785,  744. 

Where  an  agreement  is  made,  pending  the 
tuit,  compromiiinff  the  matter  in  litigation,  the 
proper  procedure  Is  to  bring  that  agreement 
before  tne  court  in  the  form  of  a  tapplemental 
biU,  or  by  a  plea  like  unto  one  fuis  darrein 
^onHnuanee  in  common-law  pleading.  Other- 
wise such  agreement  cannot  be  noticed. 

T^Pm  ▼.  Lvnn,  80  U.  8. 5  Pet.  224, 281, 282 

fl:  105, 107, 108);  Bobson  t.  IT  Arthur,  41  U. 
.  16  Pet.  182,  194  (10:  980,  984);  Candler  ▼. 
Pettit,  1  Paige,  168,  9  N.  Y.  Ch.  L.  ed.  608; 
Jackson  t.  Bamsay,  8  Cow.  75,  79;  Mayy,  Cole- 
man, 84  Ala.  825;  Bowr  ▼.  Swadlin,  1  Atk. 
294;  Taunton  v.  Pepler,  6  Madd.  166:  Boehe 
▼.  MoroeU,  2  Sch.  AlAt.  721;  Mitf.  A Tyl.  £q. 
PI.  (ed.  1882)  180;  Story,  Eq.  PI.  (9th  ed.) 
«898. 

A  mere  motion  cannot  form  the  basis  of  a 
final  decree. 

Like  ▼.  Beresford,  8  Bro.  Ch.  866;  Fmton  t. 
OaHick,  8  Johns.  194,  197;  WiUis  w.  Parkin- 
eon,  8  Swanst.  288:  TuOeU  v.  Armstrong,  1 
Keen.  428,  485;  Fuller  v.  Metropolitan  L,  Ins, 
€b.  81  Fed.  Rep.  696. 

Where  a  case  is  not  cognizable  in  a  court  of 
«quily,  or  not  presented  to  such  a  court  by 
proper  pleadings,  a  jurisdictional  defect  exists, 
which  may  be  ti^en  advantage  of  at  any  stage 
of  the  proceeding,  and  which  cannot  be  waived 
by  the  conduct  or  agreement  of  the  parties. 

nompson  v.  Central  Ohio  i2L  O?.  78  U.  a 


6  Wall  184,  187  (18:  765,  767);  BulUtem  t. 
Portland  d  K.  B.  Co.  94  D.  S.  806,  811  (24: 
824,  826);  Oelrichs  ▼.  Spain,  82  U.  S.  15  Wall 
211,  227,  228  (21:  48, 44);  McDonald  w,  Bobson, 
48  U.  S.  7  How.  745, 7C»  (12:  897, 902);  Parker 
T.  Winnipiseogee  Lake  C.  d  W.  Mfg.  Co.  67  U. 
8.  2  Black,  545,  550  (17:  888,  886);  Story,  Eq. 
PL  (9th  ed.)  ^g  10,  84,  257,  264;  Chase  ▼.  iW- 
mer,  25  Me.  841.  845;  Chambers  \.  Chalmers, 
4  Oill  A  J.  420,  488;  Berbert  t.  Bbbbs,  8Stew. 
(Ala.)  9, 14. 

The  decree  must  conform  to  the  alle gation% 
as  well  as  to  the  proofs  of  the  parties. 

OroekeU  ▼.  Lee,  20  U.  8.  7  Wheat.  582.  626, 
528  (5:  518-515):  Hipp  ▼.  Babin,  60  U.  8.  19 
How.  271,  277,  278  (15:  688,  685);  Boone  t. 
Chiles,  85  U.  8.  10  Pet.  177.  209  (9:  888,  899); 
Marrison  v.  Mton,  84  U.  8.  9  Pet.  488,  508  (9: 
201,  208);  Washington,  A.dQ.R  Co.  ▼.  Wash- 
ington, 77  U.  8. 10  Wall.  299,  801.802, 803  (19: 
894,  895);  Reynolds  w.  Stockton,  9  (3ent.  Rep.  88, 
48  N.  J.  £q.  211,  214;  Simonton  v.  Winter,  80 
U.  8.  6  Pet  141,  149  (8:  75,  78);  Jones  ▼.  Dae- 
enport,  45  N.  J.  Eq.  77,  81.  85;  Quincy  v.  Steel, 
120  U.  8.  241,  245  (80:  624, 625);  Ditch  t.  Sen^ 
nott,  2  West  Rep.  887,  116  III.  288,  290. 

Here,  a  decree  has  been  rendered  ncit  prayed 
for  in  the  pleadings,  nor  warranted  by  any  al- 
legation in  either  of  the  bills,  original  or  cross, 
before  the  court 

Grand  Chute  v.  Winegwr,  82  U.  8.  15  Wall 
878  (21:  174);  DoweU  v.  Mitchell,  105  0.  8. 480, 
482  m:  1142, 1148);  Ambler  v.  Choteau,  107  U. 
8.  586,  590  (27:  822,  824);  Marye  t.  Parsons, 
114  U.  8.  825,  829,  880  (29:  205,  206);  Brietom 
▼.  Whitmcre,  4  Eay  &  J.  748,  745. 


ten  per  cent  per  annam,  said  advanoe  to  go  to  Uq- 
uidate  the  debt  to  the  Company,  0. 4  B..  besides, 
paying  the  Compaoy^  ezpeoae  Id  ooonecaoo  with 
this  litigation. 

'*Thifl  arramremeDt  would  enable  O.  ft  B.  to  hold 
ibelr  stock,  which  they  appear  to  value  so  highly, 
until  such  time  as  they  could  sell  it  at  par,  or  pos- 
sibly. Id  two  years,  at  a  premium,  and  at  toe  same 
time  refund  the  $40,000.  The  Company  would  in 
this  case  not  commence  proceedings  for  damages 
caused  by  turning  back  the  cattle.  If  you  think 
well  of  this  project  you  can  see  Kamee  about  it, 
and,  if  C  &  E.  are  disposed  to  make  the  above  prop- 
odition,  cable  the  word  *oonsent*  on  the  8th  Feb- 
ruary, the  day  I  expect  to  get  to  London.  Frankly, 
1  must  suy  this  is  a  more  favorable  settlement  than 
1  would  give  them,  as  I  am  satisfied  there  is  more 
ill  tbe  real  estate  than  $16,000,  but  under  the  cir- 
cumstances might  be  accepted  by  the  board. 

**Of  oourse,  if  there  is  no  cablegram,  I  wiU  under- 
f  tand  they  will  not  make  this  proposition;  in  any 
case,  write  not  later  than  Wednesday.** 

FVum  oppsttonts*  to  appeUees*  counseL  February  i, 

i88e. 

**I  am  Just  in  receipt  of  your  letter  of  to-day,  hi* 
eluding  a  letter  from  Mr.  Fisher,  from  N.  Y.,  which 
1  herewith  return  to  you.  You  have  heretofore 
-seen  fit  to  ezprers  your  appreciation  of  what  I  had 
done  and  was  doing  to  get  this  oontroversy  settled, 
4uid  hence  I  need  not  restate  my  endeavors  in  the 
matter.  I  am  only  sorrr  to  see  Mr.  Fisher  taking 
the  position  Indicated  by  his  letter.  I  am  now  con- 
vinced that  Mr.  Gage  was  correct  in  his  opinion  that 
4ie,  F.,  was  unfavorable  to  any  settlement,  llie 
terms  proposed  in  his  letter  I  have  not  sutnnltted 
nor  win  I  submit  to  my  clients.  I  have  been  satis- 
fled  from  the  beginning  and  am  still  satisfled,  and 
have  so  stated  to  Mess,  a  4  B.,  that  they  are  liable 
In  law  for  the  return  of  the  t4a,00M>ut  i  don*t  be- 
lieve tbaj  are  Uabla  any  further.  This  they  ought 
^  repay.  On  tbe  other  hand,  this  Company  has 
Moelvea  tbe  benefits  of  their  labor  without  any  ex- 
peoaa.  Tliere  ought  to  be  some  recognition  of  the 
equities  of  tbe  case.  On  such  a  bas»  I  have  tried 
to  haTt  ao  adjustment  made;  but  if  it  is  the  deter- 
mlnatlon  of  Mr.  Fisher  to  drive  these  men  to  the 

«88 


wan,  then  there  is  no  alternative  left  but  to  fight.  I 
shall  stiU  hope,  however,  that  through  the  co-oper- 
ation of  yourself  and  Mr.  Gage  a  fur  and  Just  seU 
tiement  may  be  made,  and  that  thedamage  to  the 
Interests  of  all  concerned,  to  which  Mr.  Fisher*! 
rashness  will  lead,  may  be  avoided.  As  Mr.  Fisher 
mentioned  my  name  In  bis  letter,  I  would  be  glad 
to  have  him  furnished  a  copy  of  this.** 

Cablegram, 

*'From  London.  Kansas  City. 

**Bwing*8  proposals  declined.  Letter  posted  to- 
day. Inclosing  complete  answer  to  cross-bill  and 
conveying  the  only  terms  which  wlU  be  accepted. 
Inform  Bwlng.** 

From  appdieef^  to  appeOasUt^ 

lase. 


*»i 


I  inclose  copy  of  letter.  Just  received  from  the 
secretary  of  the  Cedar  Valley  Land  and  Cattle  Com- 
pany, submitting  the  only  terms  upon  which 
the  Company  will  settle  with  Cobum  and  Ewing. 
The  sum  demanded  is  nominally  larger  than  thai 
offered  by  you,  but  as  it  is  proposed  to  receive  pay- 
ment In  cattle  and  the  stock  cHf  the  Company  now 
held  by  O.  ft  B.  at  par,  I  am  In  hopes  your  clieots 
will  consider  It  better  to  accept  than  to  continue 
the  lidgation. 

^If  this  proposition  Is  accepted  please  advise  me 
before  March  4th.**  ^ 

From  Ootmm  and  Ewing  to  appsOcst*  eounsek  Mh- 

niary  t7,  J&i. 

**On  February  4th,  1S8S.  yon  handed  to  J.  V.  C 
Karnes,  Bbq.,  one  of  our  oounsel,  a  copy  of  a  letter 
which  you  had  Just  received  Ikom  the  secretary  of 
the  Cedar  Valley  Land  and  OMtle  Company,  which 
Is  as  follows: 

**  *Tbe  Cedar  Valley  Land  and  OUtle  Company, 
Limited, 
**  *Moorgate  Street  Ghambsfs,  London,  B.  C 

''Feb.U.l«B«. 

***Dear8tr:   Tbe  board  have  had  onder  their  very 

careful  consideration  Mess.  Karnes  ft  Watan*  leC> 

ter,  dated  the  26th  of  January.  ISOS,  oootalnlDg  two 

alternative  offen  by  Mess.  Cobum  and  Bwing  for 

118  U.S. 


OosusH  T.  Cbdab  Tallbt  Lahd  ahd  Catiiji  Oompavt. 


i9e-s» 


Hm  eoune  imnocd  Id  the  ctse  at  btr  was  a 
denial  of  due  prooeai  of  law  both  In  iabatanoe 
mod  In  form. 

Kennard t.  LtnMama.n  U.  8. 480. 488(88: 
478,  470);  ir^ndior  t.  MeVeigk,  98  U.  8.  874, 
8»d  (88:  914.  917);  Pennover  ▼.  ilTef;  96  U.  a 
714,  788  (84:  665,  67^;  A  porCi  WiUtm,  114 
U.  a  417  (89:  89);  2>aetdKm  ▼.  JV;fi9  OrUam, 
96  U.  8.  97. 105  (84:  616, 680);  Surtado ▼.  Oal- 
ifamia,  110  U.  8. 516, 584(88:  883, 888);  Hagar 
T.  BMtofiui/Mm  />iM.  Ill  U.  8.  701,  708  (88: 
569,  578);  Mwrra^  t.  IfoMm  £.  if  Z  Ox.  59 
U.  B.  18  How.  878,  880  aS:  878.  876);  Mo- 
NaughUm  ▼.  O^mNf.  114  N.  T.  574.  57a 

Even  If  the  ooort  bad  JurladictioD  to  proceed 
OB  a  motioD.  the  decree  ooffbt  not  to  bare  em« 
bodied  an  afflrmatlTe  adJodicatioD  of  an  inde- 
peodent  fact. 

Kidd  T.  M<mr%9(m,  PbH  Eq.  81,  88;  BUwoH 
▼.  Southard,  17  Ohio.  408,  406;  Fawihtr  ▼. 
Oram,  60  Iowa.  605,  507;  Be  SUam,  8  Bam.  4 
a  697;  Bo$Hn$  r.  Lord  BerkMe^,  4  T.  R.  408. 

Mettrt,  Harwfod  d  Meredith  and  Morg^aa 
H*  Beach,  for  appclleer 

A  petition  for  a  decree  It  a  pleading  and  was 
ibe  proper  one  in  these  cases,  and  upon  nacb  a 
petition  a  compromise  of  pending  litigation 
will  be  enforoea  by  the  court 

Danien.  Ch.  Pr.  (6tb  Am.  ed^  795,  796, 
1588;  Daweon  ▼.  Neweome,  8  Q\tt.  272;  TMtUt 
T.  JUter,  4  Hare,  164;  Pr^er  ▼.  OribdU,  L.  R. 
10  Ch.  App.  584;  Aekeie  t.  MiUingUm,  9  Hare, 
65;  MumleM  ▼.  BarrM,  80  L.  T.  K.  8.  478; 
HaahnUe,  0.  A  St.  L,  R  Co.  t.  United  Staiee, 
U8  U.  a  861 098:  971);  Wells,  Bea  Ad  Judicata, 


A  Judgment  entered  bj  agreement  will  bind 
those  by  whose  agreement  It  has  been  entered. 

FleMer  t.  Betmee,  35  Ind.  458. 

Decrees  entered  on  such  statements  of  facts 
are  binding  as  to  aU  matters  therein  embnu^. 

J>er^  ▼.  Jaejuee,  1  aUf.  0.  a  485;  Farter 
T.  Bueeeif,  1  Mass.  486. 

A  supplemental  bill  was  not  necessary  In  In- 
troducing the  compromise  agreement. 

KeUeM  T.  Bobb^,  41 U.  8. 1%  Pet.  869. 877  (10: 
961.  968);  Qitberi  ▼.  Bndean.  L.  R.  9  Ch.  Div. 
859,  869;  Watden  t.  Bodies,  89  U.  a  14  Pet. 
156  (10:  898). 

Objections  raised  after  decree  entered  by  con- 
sent come  too  late. 

Livingetan  t.  Woodwarih,  56  U.  a  15  How. 
546  (14:  809). 

Mr.  OhUf  JueiHee  Fallw  delivered  the 
opinion  of  the  court: 

We  are  entirely  satisfied  with  the  conclu- 
sion of  the  circuit  court,  upon  the  eyldence, 
that  all  the  matters  In  controversy  between 
the  parties  had  been  fully  oompromtsed  and 
settled.  The  litigation  was  being  prose- 
cuted upon  two  Dills  and  two  cross-bills 
when  the  negotiations  commenced,  and  in- 
volved the  claims  of  the  Company  against 
CrObum  and  Swing  and  the  claim  of  (jobum 
and  Ewing  for  compensation  for  services 
rendered  in  the  purchase  of  the  ranch.  No 
reason  appears  for  the  severance  of  claims  so 
intimately  connected,  and  the  reservation  of 
the  latter  while  the  former  were  settled.    The 

f proposition  from  Cobum  and  Ewing's  solic- 
tors of  November  18  embraced  three  distinct 


the  settlement  of  the  olalins  made  by  the  Osdar  Val- 
ley Land  acd  Cattia  Oompanj  upon  them. 

^  *I  am  Instruoted  to  Inform  you  that  neither  of 
these  propotttlODS  li  aooeptable,  and  that  the  aoCkm 

Valnst  Mem.  0>bum  and  Bwing  must  proceed. 
Ith  that  view  the  answer  to  Men.  Cobum  and 
Bwtaiv*!  orom-bOl  has  been  forwarded  to  Mess. 
▲damt  and  Field  eloor  with  a  letter  from  the  soUo- 
Itoffi  nf  the  (Company. 

^  *Tbe  Company  6elnc  liable  In  a  hum  sum  of 
eosis,  which  will  not  be  recovered  from  Mem.  0>- 
tmm  and  Bwluf,  the  only  terms  upon  which  the 
board  can  airree  to  compromise  the  claim  of  the 
Company  are  as  foUowa: 

**'L  Tliat  the  amount  payable  to  the  Ooopaay  by 
Mesiu  Oobumand  Rwimr  be  £10,000,  the  amount 
Mid  by  them  for  the  a,CO0  shares  now  standing  ta 

***!  Thatthlsanioant,£4.000.shaObepeldlnoMh, 
or  to  lieu  theteof  that  the  cattle  of  the  lTaw.  herd 
now  upon  the  Oder  Valley  ranch  ihall  be  accepted 
as  cash,  when  counted  over  this  sprlnf ,  opon  a  val- 
uation to  be  made  by  two  valuere— one  choaen  by 
Oobum  and  Bwlnc  and  one  by  the  Company— the 
valoers  appointing  a  referee. 

**  t.  Thai  the  balance  then  remalnlog  due  to  the 
Company  will  be  disqharied  by  the  transfer  to  such 
person  or  peisons  as  may  be  named  by  the  board 
of  a  suttdent  nomber  or  Mem.  Cobum  ft  Bwlnvli 


Is  worth  from  $4&000  to  ISOjOOO:  (9  the  almost  tn« 
soperable  dUBoulty  whicn  the  board  will  have  la 
pladiur  any  of  the  shares  transferred  by  Mem.  Co- 
bum  m  Bwlng,  In  consequence  of  the  nonpayment 
of  adivldeadlrcsultinirfrom  Mr.  Bwlng^s  vindic- 
tive or  fll-judired  action  In  ordeilmr  the  beeves 
back  to  the  ranch,  and  (4)  the  taterert  upon  the 
amount  of  ooomilmlon  obtained  to  rarious  ways 
from  Mr.  Munson  from  the  period  oClts  receipt  up 
to  the  present  date,  which,  we  are  advleed,  would 
be  recoverable  from  them  by  an  action  at  law.  the 
board  Is  of  the  optolon  that  the  foresrolnc  offer  Is 
more  favorable  to  Mem.  Cobom  4  Bwlng  than  the 
latter  had  any  right  to  expect.  Hie  board,  how- 
ever, Is  Induced  to  offer  these  easier  terms  with  the 
otxjeot  of  settling  the  matter  before  the  general 
meeting  of  the  4ui  of  March.  It  Is  therefore  to  be 
dlstLnctiy  understood  that  this  propoaal  only 


shares  on  the 


mtog  tot 
by  them 


of  a  par  value,  the  shares  then 


to  the  hands  of  Cobum  &  Bwlng  to  be 
for  a  period  of '  not  lem  than  two 

H.  Mess.  Oobon  4  Bwlng  to  give  security  that 
they  wfli  not  boy  up  or  otherwite  molert  any  of  the 
range  p^vUmcs  now  enjoyed  by  the  Company. 

**  ^  That  the  Oompan  v  agree  to  protect  Cobmm 
M  Bwlng  against  any  claim  from  tne  exeoutocs  of 
the  partner  of  the  Into  Geo.  BumeCt. 

** 'When  the  board  consider  (1)  that  the  Imne  has 
pfaotloally  beso  decided  agalnet  Mem.  Oobum  * 
Bwtog  by  the  sasse  judge  before  whom  the  case 
will  ultimately  be  tiled;  (2)  that  Mem.  Cobum  4 
Bwtog  have  received  from  Mr.  Munaon  the  sum  of 
97Il  OOD  for  a  nroperty  which,  to  the  written  eatl- 
maw  of  six  or  the  eminent  valuen  to  gsnsss  City, 


ns  open  until  the  8d  of  March,  and  that  falUng 
the  rsoeipton  or  before  that  date  of  a  telegram  an- 
noonotag  that  Mess.  Cobum  4  Bwlng  have  signed 
an  agreement  embodying  the  above  terms,  the  offer 
now  made  by  the  board  Is  withdrawn  on  that  day. 
It  will  suit  the  Company  inflnltely  better  to  receive 
the  amount  of  thetr  claim  in  cash,  as  would  be  the 
case  when  a  judgment  has  been  recovered  to  their 
favor,  than  to  have  to  deal  with  any  large  number 
of  Sharm  transferred  bv  Mess.  Cobum  4  Bwlng.  It 
Is  to  be  mideistood  that  the  off  er  li  to  be  made  with- 
out prejudice  to  any  dalm  for  damages  which  the 
board  may  have  against  the  executors  of  the  parU 
ner  of  the  lato  Oeorge  Burnett. 

**  *Tlie  dlrectom  desire  me  to  add  that  to  the  event 
of  the  foregoing  offer  being  refused  they  will  feel 
It  their  duty  totbe  Interesis  of  the  shareholders  to 
claim  fun  compensation  for  damages  which  the 
Company  have  sustolned  under  varlons  l^ad^ 


which  are  dearty  attrlDiUable  to 
ColNim  4  Bwlng. 


the  account 


1  am,  dear  sfr,  yoois  tmjy,  ^^ 

James  B.  weon,  Beo7* 
Oty,  MoTv.  8.  a1* 


**And  on  IMwimry  M,  ISML  yoo  ssotto  Mr 

theorlgtealletter  voo  had  on  that  day  reosli 
from  the  same  party,  and  whioh  was  ss  follows: 
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SU1*BBMB  COTTBT  OF  THE  UnITSD  STATES. 


Oct.  Tsa^, 


t«l7| 


offers,  aod  each  offer  included  compensation 
for  services  in  and  about  the  purchase.  The 
response  to  this  oroposition  stated  what  the 
counsel  for  the  Cattle  Company  would  rec- 
ommend, the  settlement  so  recommended  "  to 
be  a  full  and  final  adjustment  of  all  the  con- 
troversies between  the  parties,  and  of  all 
claims  of  either  party  against  the  other," 
and  that  counsel  would  under  no  circum- 
stances **  advise  the  payment  of  commissions 
to  C(obum)  and  E(wing),  or  any  waiver  of 
the  Companv's  right  to  defend  against  any 
claim  that  they  may  make  on  this  account.^ 
It  is  ingeniously  argued  by  appellants' 
counsel  that  by  his  last  clause  it  was  intended 
to  so  exclude  from  the  settlement  this  claim 
for  compensation  as  to  leave  it  outstanding 
to  be  litigated.  But  we  think,  on  the  con- 
trary, that  it  was  expressed  with  sufficient 
clearness  that  the  Company  would  not  be 
advised  to  consider  any  offer  of  settlement 
except  upon  the  condition  of  the  surrender 
of  this  claim,  and  that  it  was  for  this  reason 
that  the  negotiations  were  at  that  time  ter- 
minated, tfpon  the  28th  of  December  the 
negotiations  were  renewed  upon  the  basis  of 
the  terms  suggested  by  the  (&ttle  Company, 
and  Uie  first  letter  of  appellants*  solicitor  of 
that  date  declares  that  *'the  terms  then  pro- 
posed contain  substantially  the  correct  biasis 
of  settlement"  and  expresses  the  desire  **  again 
to  move  in  the  dire(!tion  of  ending  all  this 
interminable  litiffation."  Appellees*  counsel 
at  once  replied  that  **if  you  can  bring  your 
clients  to  agree  to  the  terms  proposed  by  us 
let  me  know." 
On  the  same  day  appellants'  solicitor,  after 
dng  over  the  matter  carefully  with  Mr. 
>bum,  wrote,  proposins:  **(1.)  That  the 
stock  of  Cobum  and  £wing  be  taken  at 


going 
Coburi 


$50,000.  (2.)  That  Cobum  and  Siring  pay 
back  to  the  Company  the  $40,000  received 
fromMunson.  (8.)  That  the  Company,  with 
American  securities,  indenmifv  Cobum  and 
Ewing  against  any  claim  oi  the  representa- 
tives of  Bumett  as  to  the  $16, 800.  (4. )  That 
all  suits  be  dismissed,  each  party  pitying 
his  own  costs,  all  claims  for  damages  or  com- 
pensation be  waived,  and  full  receipts  passed. 
(5.)  That  the  salary  of  Ewinff  up  to  the  time 
of  nis- discharge  be  paid  to  him,  amounting 
to  about  one  month's  pay,  and  Uiat  there  be 
paid  a  few  small  items  ot  expenses,  amount- 
ing in  all  to  a  very  small  sum.  As  I  under- 
stand, this  is  substantially  your  proposition 
to  us.* 

To  this  appellees'  counsel  responded  on 
Januarr  5,  I^,  that  London  counsel  had 
advised  that  the  Companv  could  not  purchase 
or  provide  for  the  cancellation  of  the  stock 
held  by  Cobum  and  Ewing,  and  therefore 
that  Fisher  did  not  feel  at  libc^  to  conclude 
the  settlement  upon  the  basis  of  taking  back 
the  stock,  thouffh  he  would,  if  a  settlement 
could  be  agreed  on  which  would  leave  the 
stock  in  the  hands  of  Cobum  and  Ewing, 
or  which  would  not  require  the  Company  to 
take  it;  and  that  he  had  advised  Fisher,  who 
was  leaving  for  London,  to  lav  the  whole 
matter  before  the  board  for  instructions, 
which  he  hoped  would  enable  "  us  to  agree 
with  you  upon  some  disposition  of  the  stock 
and  upon  a  final  satisfactory  adjustment  of 
the  matters  between  the  parties."  On  the 
26th  of  January,  appellants*  solicitors  wrote 
that  Cobum  and  Ewine  would  settle  **tbe 
con^^versy  with  the  Company — (1)  by  re- 
tuming  the  $40,000  commission  ana  Uie  Com- 
pany taking  their  stock  at  the  actual  price 
paid  by  them ;  or  (2)  they  will  tum  over  to 


"*  *The  Cedar  Valley  Land  and  Oattle  OMnpaDy, 
Ltmited* 
**  ^Moorgate  Btieet  Cbambera,  London,  B.  C^ 

**  *lSth  I^b.,  1886. 

**  *I>ear  Sir:  In  readlnir  over  the  letter  whioh  I 
bad  the  pleasure  to  addrees  to  jou  yesterday  I  no» 
tloed  two  pointi  in  referenoe  to  whloh  I  would  like 
to  make  some  observations. 

'*  The  sum  of  £10,000  Is  fixed  as  the  damages  to  be 
paid  by  MeM.  Oobum  and  Bwimr«  and  it  Is  added 
that  this  sum  was  the  amotmtpaldby  Men.  Oobum 
and  Bwing  for  their  shares.  Seeing  that  there  It 
no  oonneotlon  whatever  between  the  claim  for 
damsfes  and  the  payment  of  shares,  it  It  advisable 
that  toe  words  *the  amount  paid  by  them  for  the 
1,000  shares  now  standing  In  their  names,*  be  elimi- 
nated from  the  letter,  ff  you  think  advisable  to 
raad  it  or  give  a  oopy  of  Jt  to  Men.  Oobum  and 

**  *Tbie  words  Mrlndiotlve  or  IU-iudged«*  oo  paae 
Sof  the  letter,  should  also  be  eOminated,a8  Mt, 
Bwlng,  m  his  letter  of  Sftth  October  hwt.  stated  that 
he  was  acting  for  the  best  Interests  of  the  stock- 
holders in  turning  back  the  beeves.  These  words 
are  unnecessary,  although  the  direoton  could  not 
potslbly  approve  a  step  which  oreduded  the  possi- 
bility of  paying  a  dividend,  the  nonpayment  of 
which  would  have,  as  had  been  fully  explained  to 
Mr.  Ewing,  such  an  Injurious  effect  on  an  BngUsh 
company.  If  Mess.  Oobum  and  BwIng  should  pre- 
fer to  deliver  the  oattle  of  the  L.  ft  W.  herd,  now 
on  the  Oedar  Valley  ranch,  the  transfer  of  the 
12,000  would  be  accepted  byihe  board  at  present, 
leaving  the  balaooe  of  £4,000  to  stand  over  In  the 
meantnne. 

**  *If  the  vaiuatkm  of  the  L.  W.  herd  Shan  event- 
ually fall  short  of  tiiat  sum,  the  balaooe  of  such 
valuation  to  be  made  up  to  the  Oompany  by  the 
transfer  of  an  equivalent  number  of  shares  In  the 
Oompany  on  the  mbIb  of  a  par  value,  the  boarding 
of  the  above  cattle  to  be  paid  for  at  the  time  of 
transfer  at  the  agreed-on  rate,  HJO  per  bead. 

8S4 


**  *The  board  Is  quite  reedy  to  agree  to  Mr.  liv- 
ing^ stipulation  that  be  shaU  be  paid  his  salary  dur- 
ing such  time  as  he  remained  In  the  service  of  the 
Oompanv,  whatever  amount  may  be  found  to  be 
due  to  hub  upon  a  proper  adjustment  of  aooounti. 

^  *wm  you  kindfy  Iwar  these  points  In  mind  la 
dealing  with  the  other  side. 

**  *I  am,  dear  sir.  yours  truly. 

^' James  IT  Webb,  8ee*y. 
**  «Qeo.  W.  MoGrary,  Bsq.,  Kansas  Gtty,  Mc  U.  &  A.* 

^Both  of  these  oommunlcateKis,  tofether  with 
your  two  letters  forwarding  them  to  Mr.  Kamea, 
be  has  placed  In  our  hands.  In  connection  with 
both  our  counsel  we  have  fuUy  oonsklered  the 
terms  of  this  proposition.  We  wish  to  elate  em- 
phatically  that  we  regard  the  proposltioQ  as  unjust 
and  oppressive,  but  we  have  so  much  Involved  la 
this  Utifratlon  that  we  agree  to  and  accept  the  terns 
of  the  offer  made.  The  £4,000  wlU  be  arranged  for 
with  the  L.  W.  cattle,  as  suggested  in  the  letter  of 
February  ISCh.  and  the  IJDOO  sharn  of  stock  tbeniB 
mentioned  we  nerewith  hand  yoii,  to  be  traaaA 
to  such  partlea  as  may  be  named.  We  have 
two  ceroflcatn  of  one  thousand  sham 


:& 


we  deliver  both  to  you^and  the  Oompany  can 
turn  us  acertlficate for WOshares.  Thebondcalied 


for  by  the  fourth  section  of  the  propodtioo  In  the 
letter  of  Tebmary  Uth  we  wUl  give  at  anytlnsL 
It  win  now  soon  be  the  season  wbeo  the  L.  w.  caw 
tie  can  be  counted,  and  we  wm  be  ready  at  once  n 
name  valuers.  Now  that  a  settiementisa  been  ef- 
fected, we  hope  there  wiU  be  no  delay  In  eairytag 
It  out  in  an  respects  as  agreed  upon. 

**We  desire  to  eacprcn  to  you  our  thanks  for  the 
uatform  courtesy  with  which  you  have 
throughout  this  unpleasant  matter. 
**We  ars^  dear  sir*  ver^^u^*. 

**JsaDesM. 


ItlB] 


liSU.8. 


1800. 


COBUBM  T.  Omdaji  Yjoj^kt  Lakd  un>  Cattlm  Compakt. 


ttft^BSt 


tli«Compui;l,e00ihBrMuidreUIii400.  (8.) 
In  any  STeiit,  C.  &  E.  ua  to  be  protectoa 
kgainBt  an;  claim  bj  Burnett's  caUte,  either 
by  a  lelenM  or  Indemnlt;.  <4)  Hesa.  O.  A 
EL  agiM  not  to  buj  ap  or  otlierwiaB  molMt 
an;  of  the  range  priTtlegea  now  enjoyed  bj 
the  Oompau;.  (d)  This  settlement  in  no 
way  to  affect  tbe  BrranKements  heretofore 
made  concemiQR  the  W.  &  h.  cattle,  bat  the 
same  to  be  earned  out  by  botb  parttei  ' 
good  tafth  aa  agreed  upon,  but  not  to  e 
into  tbia  arrangement  In  any  other 
whatever.  In  other  worde,  the  W.  A  — 
cattle  are  la  no  way  taken  Into  conalderstlon 
in  this  settlement.     (6)  The  balance  of  ~~' 


tion  wltb  that  of  December  SB,  for  Its  apparent 
object  was  to  accommodate  the  objection 
in  relation  to  the  stock,  as  well  a«  to  exoept 
tlie  W.  &  Ii.  cattle.  The  language  In  respect 
to  tlie  waiTer  of  all  claims  for  demaees  or 
compensation  and  the  passing  of  fall  re- 
ceipts ma  not  repeated,  but,  taken  In  con- 
nection with  the  original  response  of  the 
Cuttle  Company  and  what  had  followed 
thereon,  the  CaUle  Company  and  its  counsel 
could  not  have  underatood  ttiat  Uiere  was  an 
Intentional  reservation  of  the  question  of 
compensation.  The  controversy  referred  to 
January  36  was  the  same  controversy  referred 
to  In  the  letter  of  January  8,  of  the  same 
counael,  and  must  be  held  to  have  covered  the 
'  entire  controveny  in  respect  to  which  the 
— '--awere  treating. 


of  Ftsher  in  relation  to  certain  details  of 
the  settlement  growing  out  of  the  difficulty 
in  dealing  with  Cobum  and  Ewlng'a  stock 
in  the  Company,  replied,  saying,  among 
other  things,  that  Cobum  and  EwTng  ought 
to  repay  the  $40,000,  but  "on  the  other  hand 
this  Company  has  received  the  benefits  of 
tlielr  labor  without  any  expense.*  Fisher 
c&rried  with  him  to  London,  as  appellanta 
wese  Informed,  "the  several  propoaitlons  of 
settlement  which  have  been  ui^ar  discus- 
sion," and  which  bore  upon  their  face  the 
concession  that  Cobum  and  Ewing  no  longer 
claimed  to  be  entitled  to  campeneatton. 
Upon  the  Mth  of  Februaiy  the  copy  of  the 

-„  that  the 

-   -  under  consider- 

ation the  two  alternative  offers  of  the  26th  of 
January  for  the  settlement  of  the  claims  made 
by  the  Cattle  Company,  and  that  neither  of 
these  propositltxiB  was  acceptable.  These 
alternative  offers  related  to  the  Company'a 
taking  Cobum  and  Ewing's  stock  at  the  act- 
ual amount  paid  by  them,  or  taking  1,800 
shares  and  retaining  400.  The  secretvy  then 
proceeded  lostate  "the  only  terms  upon  which 
the  board  can  agree  to  compromleo  the  claim 
of  the  Company."  which  terms  required  the 
payment  by  Cobum  and  Ewtng  of  £10  QOo 
£4.000  In  cash  or  in  L,  &  W.  cattle,  and  llie 
nainder  by  a  sufficient  numlier  of  shares 
the  basis  of  par  value  i  and  the  giving  ot 
security  by  Cobum  and  Swing  not  to  inter- 
fore  with  the  Company's  ranire  privileges; 
and  agreed  to  the  lodemnlfylng  of  Cobum 
and  EwIng  against  any  claim  from  Burnett's 
or  his  partner's  executors.  And  the  letter 
says  that  In  view  of  the  facta  "that  the  issue 


Upon  the  34th  of  February  the  copy  o 
letter  from  the  secretary  of  the  Cattle  < 
pany  was  sent  to  appellants,  stating  tha 
board  of   directors  bad  had  under  cons 


"Ur.  EanHS  faM  handed  me  joui  lettecSMeptlni 
■he  temu  ot  oomproinlae  proposed  l>r  the  Osdar 
Vklley  I«iid  sOsHleCompauy.aiMl  has  also  placed 
tn  my  hands  the  oerttfloatee  tor  the  two  tbooiiand 
•huaotstookbaUIiyTODhi  UieOompany.  Iwin 
win  llr.  Webb,  aeorenrr  01  the  Oompany.  t^t 
~iu  ikavs  aooepted  In  wrlflnc  the  CiunpaiiT'i  prpp- 

i« ..  , -.^  ^^  raqueeflnB  that  t£e 

te  stepa  to  ohocea  a  valuer 

, IS  Uttla  delay  «a  poarible  to  oloae 

up  Ote  matter  of  tha  oomptomlsB.   Ot  oouise  "  *" 
UDdentood  that  (ho  Bettlement  smbraoes  aU 
mstten  Involved  Id  the  peadinc  UUsaUon  fn 
Kvecal  nilla  beMre»Q  the  partiea. 

"The  matter  or  oosts  and  Che  baJsnoe  due  vpt 
nluT  can  easily  be  adjusted  hereatler.  Col.  Eai 
•ud  i  agree  that  each  partr  pay  lla  own  ooata." 
f*vm  apptUtt^  to  appelKnut'  eounxt.  JtorcA  a,  i 
WebE 


JVmi  Wttb,  •M'v,  to  apptOtte  cowud. 

"Iiondon.  R  C,  e  March.  UM. 
"Dsaratr:  I  have  to  Bokno«led8«d  Uuitaeelpt 
IS8  U.  B. 


on  t^irth  February,  ot  your  oabhvram  of  that 

■*  lianDS  proposed  aooepted  by  Oabom  ft  Bwlng 
to-day  fai  wilUns.' 

"nat  leleemn  was  laid  before  the  board  at  (heir 
meatlnK  en  AeSd  hut.,  and  I  am  directed  to  inform 
you  that  they  are  slad  that  a  leuleineDt  hat  heen 
arrived  at  upon  term  wbloh  tbey  believe  will  be 


parUea.  The  board  la  propaied  to  Bml  that  all  tha 
otilli,.>tlnDa  entered  Into  Iw  Htm.  Oobom  and  Bw- 
Ins  will  be  falthtmir  and  honorably  carried  out  by 
thwe  centlemen,  and  they  trust  that  amicable  re- 
lattona  will  be  reaunud  and  irtU  oonttene  unlnter- 
ruMedly  tor  the  tatare. 

'WltS  the  view  to  the  (MrrylnB  ootof  the  provts- 
toDS  itf  the sffceenientwltk  lUa.  OobuTD  *  Bwlns. 


onted  In  my  favor,  and  nte  Company  undertake 
that  If  the  value  of  the  U  W.  herdSll  ezoeed  the 
sumot  jBUnO  Urn  dUtestmoe  shall  be  adjusted  by 
the  T»-tc«oater  to  Mess.  Ootnnn  and  S  wins  of  shares 
to  an  equivalent  value. 
"Awamng  eooflrmstlon  by  letter  of  yonroable- 


-I  am  now  advised  thM  the  Oedar  Valley  I'l 
and  Cattle  Company '  ■ '■•- -—" 


oatce  tor  elgbt  hundred  shares  of  stook  lo  Cobnro 
and  Hwlng,  as  per  terms  ot  compromise,  until  the 
latter  have  assUned  the  twelve  hundred  shares. 
~hey  therefore  wish  Hess,  a  *  R  lo  exeoute  tli« 
loloaed  aerinuneat,  to  beseot  by  me  to  Loodon. 
hli  ^Hte,  tfiey  will  Immediately  execute  end  aona 
nr  the  new  oertlflaatea  for  <d^t  hundred  ahues. 
"Plcass  have  tlwaacUniment  exaoDted  sad  Bstura 
1  ma  at  the  earliest  amejwacaeabie.  as  l#M>u. 
irward  tt  iriaoot  delay.-'^ 


SCFRBMX  COITBT  OF  THE  TTKITZD  STATU. 


offers,  and  eacb  offer  tocludod  compensation 
for  wrrlces  in  and  about  tlie  purcbaM.  The 
reapoDW  to  this  proposition  stated  what  the 
oouneel  for  the  Qittle  Componj  voald  rec- 
ommend, the  Httlement  ao  recommended  "to 
Im  •  full  and  final  adjustment  of  all  the  oon- 
troreniea  betwem  the  parties,  and  of  all 
claiou  of  either  par^  agBlnst  the  other, ' 
and  that  counsel  would  under  no  clrcum- 
■taocM  "adTite  the  payment  of  commissions 
to  C(obnm)  sad  E(wiQg),  or  any  waiver  of 
the  OompanT's  right  to  defend  against  onv 
claim  that  tLey  may  make  on  this  acooust. 
It  is  Ingeniously  argued  by  appellants' 
oouneel  that  by  his  last  clause  it  was  intended 
to  BO  exclude  from  the  settlement  this  claim 
(or  compensation  as  to  leare  It  outstanding 
to  bo  litiMted.  But  we  think,  on  the  con- 
trary, that  It  was  eipressed  with  sufflcieat 
clearness  that  the  Company  would  not  be 
advised  to  consider  any  offer  of  settlement 
except  upon  the  condition  of  tlw  surriender 
of  this  claim,  and  that  it  was  for  this  reason 
that  the  Q^otiatlona  were  at  that  time  ter- 
_,_.  minated,  tfpon  the  88th  of  December  ttie 
'*  '  negotintloDB  were  renewed  upon  the  basis  of 
the  terms  suKgested  by  the  Cattle  Company, 
and  Um  first  letter  of  appellants'  solicitor  of 
that  date  declares  that  "the  terms  then  pro- 
posed contain  substantially  the  correct  msIs 
of  settlement"  and  expresses  the  desire  "again 
'■>  move   in  the  dlreAlon  of  ending  all  this 


clients  to  agree  to  the 
let  me  know. " 

On  the  same  day  appellants'  solicitor,  after 
going  over  ttie  matter  carefully  with  Hr. 
Cobum,  wrot«,  proposing:  "(1.)  That  the 
stock   of  Cobum   and   Ewing   be   taken   at 


|SO,ODO.  (S.)  That  Cobum  and  Ewing  pay 
book  to  the  Company  the  $40,000  reoelved 
fromHonson.  (8.)  That  the  Company,  with 
American  securitlai^  indemnify  Cobum  and 
Ewing  against  any  claim  d  toe  repreaento- 
tiveaofSumettaatothe  910,800.  (4.)  That 
all   suits  be  dlsmtsaed,  each   par^  P*7lns 


to  about  one  mouth's  pay,  and  tiiat  there  be 

Gid  a  few  small  Items  of  expenses,  amount- 
j  in  all  to  a  rery  small  sum.  Aa  I  under- 
stand, this  is  substantially  your  proposition 
to  us.' 

To  this  appellees'  counsel  reqtooded  on 
JannaiT  5,  1^0,  that  London  counsel  had 
adTised  that  the  GompaoT  could  not  purchase 
orproride  for  the  cancellation  of  the  stock 
held  by  Cobum  and  Ewing,  and  therefore 
that  Fisher  did  not  feel  at  liberty  to  conclude 
the  settlement  upon  the  basis  of  tsklng  bock 
the  stock,  though  he  would,  If  a  settlement 
could  be  agreed  on  which  would  leave  the 
stock  in  the  bands  of  Cobum  snd  Ewing, 
or  which  would  not  Kouite  the  Company  to 
take  It ;  and  that  he  had  advised  Fisher,  a  bo 
was  leaving  for  London,  to  lay  the  wLoie 
matter  before  the  board  for  Instruciions. 
which  he  hoped  would  enable  "us  to  agree 
with  yon  upon  some  disposition  of  the  siock 
and  upon  a  final  satisfactory  adjustment  of 
the  matters  between  the  parties."  On  the 
2Sth  of  January,  appellants'  solicitors  wrote 
that  Cobum  and  Ewing  would   settle  "the 
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_  held  bv  the  ocmit,  tpeakinff  through  Mr. 
Odrf  Jumo$  TUiey :  **  Some  objectiont  hare 
been  made  ae  to  the  mauier  in  which  the  re- 
leaie  waa  intfodaoed  into  the  proceedinga. 
It  waa  filed  in  the  cause,  and  a  motion  there- 
upon made  to  diemies  the  bill ;  and  it  is  said 
that  being  executed  while  the  fuit  was  pend- 
ing, and  after  the  answers  were  in,  and  the 
accounts  before  the  master.  It  should  hare 
been  brought  before  the  court  by  a  cross-bill 
or  supplemental  answer,  and  could  not  in 
that  stage  of  the  proceedings  be  noticed  by 
the  court  in  any  other  way.  It  is  a  sufficient 
answer  to  this  objection  to  say  that  it  was 
admitted  in  cTidence  without  exception,  and 
both  parties  treated  it  as  properly  in  the 
cause ;  and  the  complainant  proceeded  to  take 
testimony  to  show  that  it  waa  obtained  from 
him  by  duress,  and  the  defendants  to  show 
that  it  was  freely  And  voluntarily  giren.  It 
had  the  same  effect  that  it  would  liaTe  bad 
upon  a  cross-bill  or  supplemental  answer, 
and  the  complainant  had  Uie  same  opportun- 
ity of  impeaching  it  And  there  is  no  pro- 
priety in  requiring  technical  and  fonnal 
proceedings,  when  tnev  tend  to  embarrass  and 
delay  the  administration  of  Justice,  unless 
they  are  required  by  some  fixed  principles  of 
equity  law  or  practice,  whidi  the  court 
woula  not  be  at  liberty  to  disregard."  In 
OiSbgrt  y.  Bndmn,  L.  R.  9  Ch.  Diy.  300,  267, 
8^  GecM-ge  Jessel,  Master  of  the  Rolls,  uses 
this  language:  **I  think  a  court  of  appeal 
cannot  refuse  to  decide  on  the  merits  wnere 
the  parties  in  the  court  below  argued  the  case 
on  the  merits  without  objecting  to  the  evi- 
dence. They  must  be  taken  to  haye  assented 
to  having  their  rights  decided  on  the  motion 
acconliug  to  the  usual  rules  governing  inter- 
locutory motions.  If  they  wished  them  to 
be  decided  otherwise,  they  should  have  ob- 
jected to  the  reception  of  the  evidence.  I 
think  it  is  impoesible  for  the  appellant  to 
succeed  upon  that  ground,  not  having  taken 
that  course  in  the  court  below."  These  cases 
«  are  cited  by  appellees,  together  with  Pryer 
1  ▼.  OribbU,  L  R.  10  Ch.  App.  584;  TMhU 
T.  AOtr,  4  Hare,  164 ;  Aaktw  t.  MOUnffUm, 
9  Hare,  60.  lOv^  v.  JTan/cm,  0  Madd.  78 ; 
Wood  y.  iZbtfs,  8  Bligh,  090,  617 ;  Bow$  t. 
Wood,  1  Jac  A  W.  810,  887,  and  TtbbtiU  y. 
/M«r,  4  Hare,  164,^were  referred  tn  in 
AMkm  ▼.  MHUngton,  and  Viee-OhanMor 
Turner  held,  where  the  agreement  of  com- 
promise went  beyond  the  ordinary  range  of 
the  court  in  the  existing  suit,  and  the  right 
to  enforce  the  agreement  in  that  suit  was  dis- 
puted, that  the  proper  course  for  proceedings 
to  enforce  it  was  by  bill  for  specific  perform- 
ance, and  not  by  motion  or  petition  in  the 
original  suit  to  stay  the  proceedings,  and  he 
thought  thia  must  necessarily  be  so  where  the 
agreement  itself  was  disputed.  But,  under 
iGb  drcofflstanoei,  we  have  already  held  that 
the  pedtiooan'  case  did  not  fail  upon  the 
merila,  and  as  all  parts  of  the  agreement  fell 
within  the  range  of  the  suits,  and  appellanta 
did  not  dispute  the  form  of  proceeding,  we 
are  of  opinion  that  the  deoreea  cannot  be  ra- 
yersed  upoo  thia  ground.     I%if  aiv  ihmn^on 


8ILA8  TUBES,  i^f.  it^  Brr.. 

t. 

R.  S.  WILHOrr  R  AL.,  Exeoutois  of  the 
Estate  of  Joseph  i^it.«^  Deceased. 

(See  &  a  Bepoffter'S  ed.  IBA-IH) 
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dwimp-Laind  Aet~-<hange  if  om  to  Oalifomia 
— townaMp  ptaU  and  turvou$ — tthon  final  and 
^eehuU^eommimomr^a  dutif» 


L  The  Swamp-Land  Act  of  Sept.  SB,  Ifln,  Imported 
a  present  grant  to  the  States,  and  the  UUe  to  the 
hmds  pSMed  to  the  State  at  oooe,  their  Ideottlloa- 
tkm  to  be  made  by  the  Secretary  of  the  Interior, 
but  wbeo  ideotlfled  the  title  to  relate  tMudc  to  the 
date  of  the  Aot 

H  BytheAoto<Jaly»,188S,tlieproyliloiMoftlie 
Act  of  ISBO.  for  the  Ideottfloatloo  of  the  swamp 
lands  tn  Oattfomla,  wen*  ebanged,  and  where 
township  plats  were  made  and  approved  It  was 
made  the  duty  of  the  oommlmloner  of  tbe  Gen- 
eral Land  Office  to  certify  over  to  that  State,  ss 
swamp,  all  the  lands  represented  as  suoh  upoo 
snob  approved  plats. 

H  The  Aot  of  1086  did  not  reoulre  approval  by  the 
oommlmlooer  of  the  General  Land  Office  of  town- 
ship plats,  which  had  then  been  made  and  ap- 
proved by  the  surveyor  geoeral  of  the  Doited 
States  for  OhllfOmla:  and,  ontU  AprO  17,  ime.  It 
was  not  the  praotloe  of  the  Land  Departmeot  to 
require  any  spectflo  approval  by  the  eommlsilonet 
of  the  eurvcys  or  plsits  of  towoihlps  made  by  the 
sorveyor  general,  bat  they  beoaoM  final  and  ef - 
fleotlve  when  filed  by  that  oOoer. 

L  An  oOoial  township  plat  prepared  by  the  sor- 
veyor  general  tn  trlpUoate,  in  lSS««and  oertlfled 
by  the  sorveyor  general,  one  of  which  was  re- 
turned to  the  General  Land  Oflloe,and  one  was 
filed  m  the  local  land  oflloe,  upon  whloh  certain 
lands  were  represented  as  swamp.  Is  a  sufficient 
besti.  In  that  respeot,  for  a  patent  of  OUlf omia 
eooveytng  sooh  lands  to  a  puiciliaser. 

Iw  Hie  duty  of  the  oommlsriooer  to  certify  over  to 
the  Ststo  the  lands  represented  as  swamp  on  a 
township  plat  was  ministerial,  and  he  ooold  not 
defeat  the  title  ot  the  Stato  by  withholding  sooh 


[KalSO.] 
dtihmiUodJam.$,i891,    J>ooidodJmn.  £6,1891. 

IN  ERROR  to  the  Supreme  OoQit  of  the  Stato 
of  California  to  review  a  Judgment  in  favor 
of  defendants  in  an  action  for  Umd  in  San  Joa- 
quin County,  California.    AJkmod, 
The  facta  are  stated  in  the  opinion. 
Mr.  HmnrrBmrnrd  for  plamtilf  in 
JfsMra.  A.T.Brittoaand  A.B.Bro^ 
for  defendants  in  error. 

ifr.  JutHoi  ffWld  delivered  the  opinion 
of  the  court: 

This  is  an  action  for  the  possession  of  a 
paroel  of  land  of  about  eighty  acres  in  the 
County  of  San  Joaquin,  California,  being 
substantially  the  south  half  of  the  southeast 
quarter  of  section  11,  in  township  4,  of  thai 
county. 


Hon.- 
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Oct.  Tbbii^ 


The  plaintiff  in  the  court  below,  and  in 
error  here,  asserted  title  to  the  premises  under 
a  patent  of  the  United  States  issued  to  him 
in  due  form  on  the  first  of  October,  1879, 
upon  a  homestead  entry  made  bj  him  in  May, 
iSn,  and  commuted  to  a  cash  entry  in  ao- 
▼ember  following. 

The  original  d^endant  below,  Joseph  Kile, 
now  deceased,  and  in  whose  place  his  execu- 
tors, Wilhoit  and  Thompson,  have  been  sub- 
stituted, claimed  the  premises  under  a  patent 
of  California,  bearing  date  the  5th  of  August, 
11801  ^^^*  convey ing  to  him  the  premises  as 
^  ^  swamp  and  oyeraowed  lands,  and  as  part  of 
the  land  granted  to  the  State  by  the  Act  of 
Congress  of  September  28,  1850  (9  SUt.  519) . 

The  action  was  broueht  in  the  Superior 
Court  of  the  County  of  San  Joaquin,  where 
the  issue  was  tried  without  the  intervention 
of  a  Jury  I  by  stipulation  of  the  parties. 
Special  midings  of  fact  were  filed,  upon 
which  Judgment  for  the  plaintiff  was  ren- 
dered. On  appeal  to  the  Supreme  Court  of 
the  State  the  Judgment  was  reversed,  and 
ludgment  ordered  In  favor  of  the  defendants 
for  the  lands,  and  for  the  rents  and  profits 
thereof.  To  review  this  Judgment  the  case 
is  brought  here  on  a  writ  of  error.  The 
question  presented  is  the  validity  of  this 
title  under  the  patent  of  California.  If  the 
claim  thereto  were  abandoned  or  overthrown, 
the  right  of  the  plaintiff  to  recover  under  the 
patent  of  the  United  States  would  be  con- 
ceded. 

To  determine  this  question,  a  consideration 
must  be  had  of  the  various  proceedings  taken 
to  obtain  the  patent  of  the  otate,  and  the  law 
bearing  upon  them.  The  Act  of  Congress  of 
September  28,  1850,  granted  to  the  several 
States  of  the  Union  all  the  swamp  and  over- 
flowed lands  within  their  limits,  which  on 
the  passage  of  the  Act  remained  unsold,  to 
enable  them  to  construct  the  necessary  levees 
and  drains  for  the  reclamation  of  such  lands ; 
and  made  It  the  duty  of  the  Seo^tary  of  the 
Interior,  as  soon  as  practicable,  to  niake  out 
an  accurate  list  ana  plats  of  the  lands  de- 
scribed, and  transmit  the  same  to  the  govern- 
ors of  the  States,  and  upon  their  request  to 
cause  patents  to  be  issued  to  the  States  there- 
for. 

Soon  after  the  passage  of  the  Act  the  ques- 
tion arose  in  each  State  as  to  the  time  the 
grant  took  effect— whether  at  the  date  of  the 
Act,  or  on  the  issue  of  the  patent  to  the  State 
upon  the  request  of  its  governor  after  the  list 
and  plats  of  the  lands  had  been  made  out  by 
the  Secretary  of  the  Interior  and  transmitted 
to  him.  Alter  much  consideration  by  the 
oflBoers  of  the  department  of  the  government 
under  whose  supervision  the  Act  was  to  be 
carried  out,  and  by  the  courts  of  the  several 
States  in  which  such  lands  eziste<l,  it  was 
|13T]  hei^  tiiat  the  words  "are  hereby  granted"  in 
the  Act  imported  a  present  grant,  and  not  a 
promise  of  one  in  the  future .  and  that  the 
title  to  the  lands  therefore  passed  to  the  State 
at  once,  their  identification  to  be  made  by  the 
action  of  the  Secretary  of  the  Interior,  but 
when  identified  the  title  to  relate  back  to  the 
date  of  the  Act 

In  the  recent  case  of  WrigM  v.  Bofherry, 
121  U.  8.  488  [80:  1089],  the  rulings  of  the 
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officers  of  the  Land  Department,  and  of  tbt 
courts  of  the  States  In  which  swamp  and 
overflowed  lands  existed,  by  which  the  con- 
clusion mentioned  was  reached,  are  stated 
with  much  fullness,  and  it  Is  unnecesary  to 
repeat  what  is  there  said.  It  is  sufficient  to 
observe  that  the  construction  thus  given  to 
the  Act  is  now  the  accepted  law  of  the 
country. 

But  the  enjoyment  of  the  grant  was  greatly 
impeded  by  the  delay  of  the  Interior  Uepait- 
ment  to  make  out  and  certify  the  lists  re- 
quired. This  delay  arose  from  many  causes^ 
some  of  which  the  Secretary  could  not  con- 
trol, such  as  the  insufficiency  of  the  force 
under  his  command  to  make  the  required 
surveys  and  the  necessary  identification  of 
the  lands.  The  decision  of  this  court  io 
Hannibal  d  8t,  J.  R  Co,  v.  Bmiih,  75  U.  8. 
9  Wall.  95  [19:  599],  tended  in  some  degree 
to  lessen  the  evil  effects  of  the  delav,  in 
holding  that  when  that  officer  had  neglected 
or  failed  to  make  the  identification  it  was 
competent  for  the  grantees  of  the  State,  in 
order  to  prevent  their  rights  from  being  de- 
feated, to  identify  the  lands  in  any  other  ap- 
propriate mode  which  would  effect  that  ob- 
ject And  in  Wrighi  v.  Bo^Aerry  it  was 
suggested  that  such  mode  of  identification  by 
the  State  was  also  permissible  where  the 
Secretary  declared  his  inability  to  certify  the 
lands  from  anv  other  cause  than  a  considera- 
tion of  their  character—- a  suggestion  followed 
in  the  decision  of  that  case. 

In  consequence  of  the  delays  in  certifying 
the  lists  and  the  inconveniences  which  fol- 
lowed, the  Legislatures  of  several  States,  ia 
which  such  lands  existed,  undertook  to  iden- 
tify the  lands  and  dispose  of  them,  and  for 
that  purpose  passed  various  Acts  for  their 
survey  and  safe  and  the  issue  of  pat^ts  to 

Eurcmisers.  The  conflicts  which  thus  aross 
Btween  parties  claiming  under  the  State  and 
parties  claiming  directly  from  the  United  .|m^ 
States  led  to  various  Acts  of  Congress  for  ths  ^^^ 
relief  of  purchasers  and  locators  of  swamp 
and  overflowed  lands.  10  Stat.  584,  chap. 
147 :  11  Stat.  251,  chap.  117. 

The  inconvenience  and  conflicts  mentioned 
were  especial Iv  annoying  and  injurious  to 
the  State  of  California,  for  the  great  emim- 
tion  to  that  State  in  1850,  and  tiie  years  Im- 
mediately following,  created  a  call  for  lands 
of  this  description,  not  only  because  thej 
were  easily  reclaimed,  but  tiecause  of  tbeur 
extraordinary  fertili^  after  reclamation. 
Accordingly,  as  early  as  1855  its  Legislature, 
asserting  ner  ownerdiip  of  such  lands,  pn^ 
vided  for  their  survey  and  sale,  and  for  tbs 
issue  of  patents.  Legislation  was  also  had 
on  that  subject  in  1857,  1858  and  1859.  As 
great  confusion  had  from  the  causes  men- 
tioned arisen  in  the  title  to  such  lands,  and 
also  to  other  lands  in  California  claimed  un- 
der grants  of  the  United  States,  Congress,  on 
July  28.  1865,  passed  an  Act,  entitled  "An 
Act  to  Quiet  Luid  Titles  in  California, "  by 
which,  among  other  things,  the  provisions  df 
the  original  Act  of  1850  for  the  identification 
of  swamp  and  overflowed  lands  in  that  Stats 
were  changed.  Their  identification  was  no 
longer  left  to  the  Secretary  of  the  Interior, 
but  was  made  subject  to  the  joint  action  of 
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Uie  state  and  the  federal  authorities.  The 
Coortli  flection,  which  related  to  those  lands, 
provided  as  follows: 

•*  Tbat  in  all  cases  where  township  soireyB 
aave  been,  or  shall  hereafter  be,  made  under 
authority  of  the  United  States,  and  the  plats 
thereof  approved,  it  shall  be  the  duty  of  the 
oommisaioner  of  the  General  Land  Office  to 
certify  over  to  the  State  of  California,  as 
Bwanm  and  overfiowed,  all  the  lands  repre- 
^®P^|^  M  such,  upon  such  approved  plats, 
within  one  year  from  the  passage  of  this  Act, 
or  within  one  year  from  the  return  and  ap- 
proval of  such  township  plats.    The  com- 
missioner shall  direct  the  United  States  sur- 
veyor-general for  the  State  of  California  to 
examine  the  segregation  maps  and  surveys  of 
the  swamp  and  overflowed  lands  made  by  said 
State ;.  and  where  he  shall  find  them  to  con- 
form to  tiie  system  of  surveys  adopted  by  the 
united  States,  he  shall  construct  and  ap- 
prove towndiip  plats  accordingly,  and  for- 
IS^.i^^^fLJ?®'^®^^  Lano  Office  for  approval : 
^JtwuW,    That  in  segrewiting  large  bodies 
of   land,  notoriously  and  obviously  swamp 
and  overflowed,  it  shall  not  be  necessary  to 
subdivide  the  same,  but  to  run  the  exterior 
lines  of  such  body  of  land.    In  case  such 
Btate  surveys  are  found  not  to  be  in  accoid- 
enoe  with  the  system  of  United  States  sur- 
veys, and  in  such  other  townships  as  no  sur- 

Jn^J^  l^**  °^?,  V  ^e  ^^^^  States,  the 
commissioner  shall  direct  the  surveyor-gen- 

n^Ln  ™*?®  Mfregation  surveys,  upon  ap- 
Slv?^''''  ^  swd  surveyor-genersl  by  tte 
£?Ji!™*'',?'  S"^^  State,  within  one  jL  of 


i^d  oiStiSL^^'*  ^^  »^*"  <5l»«°>  ss  swamp 
wdi  ,^  ]^^  '^y  ^"^^  ^"^^  represented  u 
wmivo^  t^«  T^  5  '^  *^«  "^"™  of  the 
date  of?h«  IP^'S^  «^  8"ch  land  at  the 
eiffhC,^L522*'  ^Ptember  twenty-eight, 

to   S^?;ir^"K5?  detenafned  by  testimony, 
who  Rhiu'!?  :^'''I?   *^    surveyor-general 
SSio^  If  ^*tf  ^"^^  ^^.  ^^^»  subject*  to  th4 
fflSi^i^'^^fgJ'J^^^o^eV  of  Uie  General 
Land  Office.      14  Stat.  210,  chap.  219,  sec.  4. 


Genera]   Land  Office  to  direct  the  United 
States  surveyor-general  for  California  to  ex- 
amine the  segregation  maps  and  surveys  of 
the  swamp  and  overflowed  lands  made  by  the 
State,  and  directed  that  when  he  should  find 
them  to  be  in  conformity  wiUi  the  system  of 
surveys  adopted   by   the  United  mates  he 
should  construct  and  approve  townshin  plats 
accordingly  and  forwanlthem  to  the  General 
Land  Ofiaoe  for  approval.    But  in  case  such 
surveys  should  be  found  not  in  accordance 
with  the  system  of  United  States  surveys, 
and  in  other  townships  where  no  survey  bad 
been  made  by  the  United   States,  the  com- 
missioner was  required  to  direct  the  surveyor- 
generel  to  make  segregation  surveys,  upon 
application  of  the  governor  of  the   State, 
within  one  year,  of  all  the  swamp  and  over- 
flowed lands  in  the  township,  and  report  the 
same  to  the  General  Land  Office,  represent- 
ing and  describing  what  land  was  swamp  and 
overflowed  according  to  the  best  evidence  he 
could  obtain.     The  section  further  provided 
that  if  the  State  should  claim  as  swamp  and 
overflowed  any  land  not  so  represented  upon 
such  map  or  in  the  returns  of  the  surveyore, 
then  the  character  of  such  land  at  the  date  of 
the  grant,  and  the  right  of  the  State  thereto, 
were  to  be  determined  by  testimony  to  be 
taken  before  the  surveyor-general,  subject  to 
the  approval   of   the   commissioner   of   the 
General  Land  Office.  _  _ 

With  this  brief  review  of  the  Act  of  Sep- 
tember 28.  1860,  and  of  the  fourth  section  of 
the  Act  of  July  28, 1866.  we  proceed  to  state 
what  was  done  by  the  original  defendant, 
Joseph  Kile,  to  secure  the  title  of  the  State. 


or  San  Joaquin,  wau  mnuts,  nuu  v"o  «ciia  auu 
descriptive  notes,  together  with  the  map  or 
plat  ox  the  survey,  were  examined  and  ap- 
proved, and  the  approval  certified  by  the 
United  States  surveyor-general  for  California. 


was  filed 


office  at  Stockton,  California,  which  district 
included  the  lands  of  that  township,  and  a 
cony  was  returned  to  the  General  Land  Office 
of  mo  United  Statea  at  Washinjrton.  The 
certificate  of  approval  by  the  United  States 
surveyor  of  the  plat  of  the  survey,  written 


Bvth*.  aA/«*4  ■    surveyor  oi  me  piai;  oi  uie  aurv 

tAhiloiSi*     *v    i^"^'?*  ^^  methods  were  es-  uDon'lto  margin,  was  as  follows: 


11*11 


i>foVS:  Ir^AimM  .r'.vP'"'«  thereof  be  aS- 
<"«  tottTstot.  ..  w ^^^  Office  to oertif T 

PM«8ttirf^iIi  A H""'"  ?"«  year  ««»>  tl»« 
*«wS,m  ^^^  "  within  <me  year  f«5n 
p,„^  and  approval  of  «ich  town^t^ 

«l»tS  *;?**?,£}»*«  where  none  pievloualy 
iMiT  ^'"9«''«dthecommi88ioiierof  the 
"*'J-8.  U.  B..  BOOK84.  , 


\^eii«»«*»  •»  vfuiwc,  M«»«  *  — --..-www,   — — 
June  80.  1864.  ^  „      ^        ^., 

"L.  Upson,  Sur-Gen.  Cal.' 

Upon  this  approved  map  or  plat  the  greater 
nart  of  the  lands  of  the  township,  including 
all  of  section  11.  was  colored  gree^  and 
upon  the  face  of  the  pwt  thus  coloijd  the 
words  "swamp  and  overflowed  1«J^,J«« 
written  The  lands  thus  colored  and  marked 
were  excluded  from  the  eatlmated  aggregate 
area  of  public  lends  and  Included  in  tue  es- 
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timated  aggregate  area  of  swamp  and  over* 
flowed  \t£d. 

In  August,  1864,  Kile  made  applicaticm  in 
accordimoe  with  the  provisions  of  the  Acts 
of  the  Legislature  of  California  to  purchase 
from  the  State  the  southeast  ouarter  of  sec- 
tion eleven,  as  being  part  of  the  swamp  and 
overflowed  lands  granted  by  the  Act  of  Con- 
gress ;  and  on  the  18th  of  that  month  the 
county  surveyor  of  the  County  of  San  Joaquin 
made  a  survey  and  record^  in  his  oflice  a 
plat  and  field  notes  thereof,  and  certified  and 
reported  the  same  to  the  state  surveyor*  gen- 
eral, in  whose  office  they  were  filed  and  re- 
corded on  the  80th  of  September  following. 
On  Uiat  day,  and  after  the  state  surveyor- 

general  had  approved  the  survey,  plat  and 
eld-notes,  the  State  of  California  issued  and 
delivered  to  Kile  a  certificate  of  purchase  of 
the  southeast  quarter  of  section  eleven, 
founded  upon  his  application  and  the  ap- 

S roved  survey.  The  certificate  set  forth  that 
Jle  had  made  part  payment  of  the  purchase- 
price  and  was  tne  purchaser  of  the  land,  and 
that  on  making  full  payment  and  surrender- 
ing the  certificate  he  should  receive  a  patent 
from  the  State. 

On  the  5th  of  August,  1865,  Kile,  having 
paid  the  residue  of  the  purchase -money  and 
surrendered  the  certificate,  received  from  the 
State  a  patent  for  the  land.  The  patent  re- 
cites that  all  the  requirements  of  the  Act  of 
(14S]  Congress,  as  well  as  of  the  Acts  of  Uie  Leg- 
islature of  the  State  in  relation  to  swamp  and 
overflowed  lands,  had  been  complied  with, 
and  that  the  governor,  by  virtue  of  the  au- 
thority vested  in  him,  thereby  bargained, 
sold  and  conveyed  to  Kile  the  lancb  with 
the  appurtenances. 

These  proceedings  haying  been  taken,  and 
the  patent  issued,  the  first  clause  of  section 
four  of  the  Act  of  Congress  of  July  28, 
1866,  operated  to  confirm  the  title  of  the 
patentee.  That  clause,  as  alrrady  stated, 
provided  that  in  all  cases  where  tovmship 
surveys  had  been  made,  or  should  afterwaros 
be  made,  under  the  authority  of  the  United 
States,  and  the  plats  thereof  approved,  it 
should  be  the  duty  of  the  commissioner  of 
the  General  Land  Office  to  certify  over  to  the 
State,  as  swamp  and  overflowed,  all  the  lands 
represented  as  such  upon  the  approved  plats, 
within  one  year  from  the  passage  of  the  Act, 
or  within  one  year  from  the  return  and  ap- 
proval of  such  township  plats.  The  only 
objection  urged  against  the  operation  of  this 

Jirovision  is  that  the  township  plat  was  not 
n  terms  approved  by  the  commissioner  of 
the  General  Land  Office.  The  clause  men- 
tioned requires  no  such  approval  of  township 
Slats  which  had  then  been  made  and  approved 
y  the  surveyor-ffeneral  of  the  United  States 
for  California.  The  township  surveys  were 
made  under  the  authoriU  of  the  United 
States,  and  the  plat  thereof  was  approved  by 
that  authority,  when  they  were  made  and 
approved  by  that  officer.  Only  such  town- 
snip  plats  were  to  be  submitted  to  the  ap- 
proval of  the  commissioner  as  should  be 
subsequently  made  by  that  officer  from  the 
eegregstton  maps  and  turveys  of  swamp  and 
overflowed  lends  of  the  State  after  he  had 
found  the  surveys  to  be  in  conformity  with 
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the  system  of  surveys  adc^ted  by  the  United 
States ;  and  such  township  plats  as  should  be 
made  by  him  when  the  segregation  maps  and 
surveys  of  the  State  were  not  in  aooordance 
with  the  United  States  system  of  surveys,  or 
were  of  townships  where  no  surveys  at  all  had 
been  made.  Until  April  17,  1879.  it  had 
not  been  the  practice  of  the  Land  Depart- 
ment to  require  any  speciflc  approval  by  the 
commissioner,  either  of  surveys  of  the  publie 
lands  or  of  plats  of  townships  in  aocovdanoe 
therewith,  made  by  the  surveyor-general  of 
the  State,  before  they  were  a««nMd  so  ftr 
flnal  as  to  sanction  sales  or  selections  dT  the 
lands  surveyed  and  platted.  It  is  true  that 
wherever  fraud  or  error  existed  in  the  action 
of  the  United  States  surveyor-general  for  the 
State,  the  power  of  correction  was  vested  io 
the  commissioner,  but  where  the  survey  was 
itself  correct,  and  the  township  plat  con- 
formed thereto,  they  become  flnal  and  effect- 
ive when  flled  in  the  local  land  office  by  that 
officer. 

In  speaking  of  the  laws  and  of  the  practice 
of  the  Department  on  this  subject,  the  late 
Secretary  of  the  Interior.  Mr.  Schurz,  in  a 
communication  to  the  commissioner  of  the 
(General  Land  Office,  under  date  of  August 
7,  1877,  said: 

**By  the  Act  of  Congress,  approved  May 
1,  1796  (1  SUt.  464).  'providing  for  the  sale 
of  the  lands  of  the  United  States  in  the  terri- 
tory northwest  of  the  River  Ohio  and  above 
the  mouth  of  the  Kentucky  River, '  the  sur- 
veyor-general was  authorised  to  prepare  plats 
of  the  townships  surveyed,  to  keep  one  copy 
of  the  same  in  his  office  for  public  informs-  ' 
tion,  and  to  send  other  copies  to  the  *  places 
of  sale,  *  and  to  the  Secretary  of  the  Treasury. 
The  present  local  land  offices  are  equivalent 
to  the  'places  of  sale'  mentioned  in  the  Act 
of  1796,  and,  as  a  matter  of  practice,  from 
that  date  to  the  present  time  the  township 
plats  prepared  by  the  surveyor-general  have 
been  tiled  by  him  with  the  local  officers,  who 
thereupon  proceeded  to  dispose  of  the  public 
lands  according  to  the  laws  of  the  United 
States.  There  is  nothing  in  the  Act  of  1796. 
or  in  the  subsequent  Acts,  whidi  requires  the 
approval  of  the  conunissioner  of  the  General 
Lend  Office  before  said  survey  becomes  flnal 
and  the  plats  authoritative.  Such  a  theoiT 
is  not  only  contrary  to  the  letter  and  spirit 
of  the  various  Acts  providing  for  the  survey 
of  the  public  lands,  but  is  contrary  to  the 
uniform  practice  of  this  Department  Thcf* 
can  be  no  doubt  but  that  under  the  Ad  ci 
July  4,  1886,  reorganizinff  the  General  Lead 
Office,  the  commissioner  has  general  super* 
vision  over  all  surveys,  and  tluU  authori^  is 
exercised  whenever  error  or  fraud  Is  alleged 
on  the  part  of  the  surveyor- teneral.  But 
when  the  survey  is  correct,  it  oeoomes  final 
and  effective  when  the  plat  Is  liled  la  the 
local  office  by  that  officer.* 

This  view  of  the  Secretary  was  referred  to 
and  held  to  be  correct  in  Fhtmmr  v.  O'Cbaii^r, 
115  U.  8.  102,  114  [89:  81L  815].  This 
practice  was  chansed  by  the  Land  Depait- 
ment  in  April,  1879,  and  communicated  in 
Its  instructions  to  surveyor-generals  on  the 
17th  of  that  numth.     It  was  not  until  after 
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■och  iDftractlona  that  the  daplicate  pUU 
filed  In  the  local  land  offloet  were  required 
lo  be  previously  approred  by  the  oommis- 
doner  of  the  General  Land  Offloe. 

There  is  no  flndiDg,  nor  even  any  allega- 
tion, that  the  surrey  and  plat  of  township 
flour,  in  the  County  of  San  Joaquin,  were 
not  correct,  or  that  tner  were  disapprored  by 
the  Land  Department  The  only  change 
made  upon  that  plat  consisted  in  an  erasure 
of  the  designation  that  some  of  the  lands 
were  swamp  and  overflowed,  and  the  substi- 
tution of  a  designation  of  them  as  public 
lands,  the  DeparUnent  having  come  to  a  dif- 
ferent conclusion  from  that  returned  by  the 
sonreror-general  years  before,  such  conclu- 
sion Deing  reached  upon  an  inquiry  made 
long  after  the  Department  had  ceased  to  have 
any  onntrol  over  the  matter.  The  notes  of 
the  survey  and  the  plat  of  the  township  re- 
mained precisely  as  they  were  when  filed  in 
the  local  land  office  on  thb  1st  of  July,  1864. 
But  if  an  approval  of  the  township  plat  by 
the  commissioner  of  the  General  Lana  Offloe 
was  necessary,  it  is  to  be  found  in  the  recog- 
nition of  its  correctness  by  the  subeeouent 
action  of  the  commissioner.  In  Wriffht  v. 
Bomberrjf  there  was  no  approval  of  the  town- 
ship plat  in  terms,  but  it  was  held  to  be  an 
approved  plat  by  th«  fact  that  it  was  officially 
used  as  such.    181  U.  8.  516,  617  [80 :  1047J. 

In  this  case  the  original  and  official  town* 
ship  plat  was  prepared  by  the  surveyor-gen- 
eral in  triplicate ;  one  of  which  was  returned 
to  the  General  Land  Office  of  the  United 
States,  where  it  always  remained,  and  one 
was  filed  in  the  local  land  offloe  at  Stockton. 
It  is  true  that  the  latter  one  was  after- 
wards, in  1865,  withdrawn  by  the  surveyor- 
general  from  the  local  land  office  by  order  of 
Uie  commissioner,  and  was  not  returned  and 
filed  in  that  oflioe ;  but  a  copy  of  the  plat 
which  had  been  returned  to  the  General  Land 
Ofllce,  certified  by  the  commissioner,  and  also 
AKi  ^  ^  surveyor- general  of  California,  as  a 
(1^*1  correct  copy  of  the  plat  on  file  in  that  office, 
was  subsequently  filed  in  the  local  land  ofllce 
at  Stockton.  It  does  not  appear  in  terms  bv 
whose  order  this  subseouent  filing  was  haa, 
but  it  must  be  presumea  to  have  been  by  di- 
rection d  the  commissioner  of  the  General 
Land  Ofllce.  It  is  not  to  be  presumed  that 
the  parties  in  charge  of  the  local  land  office 
would  have  allowed  a  copy  of  the  township 
plat,  which  had  been  taken  from  its  files  by 
order  of  the' commissioner,  to  be  refiled  with- 
out the  authority  of  that  officer.  Besides,  to 
that  plat  thus  returned  the  commissioner  re- 
ferred whan  he  directed  the  register  of  the 
land  ofllce  at  Stockton  to  make  a  change  of 
the  words  "swamp  or  overflowed  lands" 
written  upon  it  to  tne  words  ''public  lands.* 
And  subsequently  whan  a  patent  of  the 
United  States  for  the  land  was  issued  to  the 
plaintiff  Tubbs  the  land  was  described  as 

bradnf  eighty  acres  "according  to  the 
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returned  to  the  General  Land  Office  by  the 
surveyor- general."  The  one  thus  returned 
was  a  duplicate  of  the  one  originally  filed  in 
the  local  land  office. 

It  is  therefore  conclusively  established  that 
such  township  plat  was  recognized  by  the 
Land  Department  at  WasLington  as  a  correct 
plat,  ana  used  as  such,  which  was  the  only 
approval  of  a  similar  plat  in  Wright  v.  Rote- 
hirry,  'This  conclusion  is  strengthened  by 
the  fact  that  when  subsequently  tlje  stale 
authorities  applied  to  the  commissioner  of 
the  General  Land  Offloe  to  certify  over  to  the 
State  the  lands  represented  upon  the  plat  as 
swamp  and  overflowed,  the  application  was 
refused,  not  on  the  ground  of  any  supposed 
error  in  such  plat,  but  solely  for  the  reason 
that  the  Land  Department  hsd  already  de- 
vested itself  of  authority  by  the  issue  of  a 
patent  to  the  plaintiff.  If  there  had  been 
any  error  in  the  plat  which  would  have  Jus- 
tified the  action  of  the  Department  it  would 
undoubtedly  have  been  stated.  When  the 
plaintiff  was  si  lowed  to  make  a  homestead 
entry  all  control  over  the  land  had  passt'd 
from  the  Land  Department,  and  the  title  by 
virtue  of  proceedings  under  the  state  law 
had  been  confirmed  ov  the  Act  of  Congress 
of  July  28,  1866,  and  oecome  vested  in  the 
defendant.  That  entry  was  not  made  until 
the  8th  of  May,  1878,  several  years  after  the 
offlcial  map  of  the  township  bad  been  filed 
in  the  local  land  office  at  Stockton  and  in 
the  General  Land  Offloe  at  Washington,  and 
the  issue  of  a  patent  by  the  State  of  Cali- 
fornia to  the  defendant  Kile,  and  the  passage 
of  the  Act  of  Congress.  Whether  the  town- 
ship plat  be  oonsuiered  as  approved  by  the 
action  of  the  surveyor- general  or  by  the  sub- 
sequent recognition  of  its  correctness  by  the 
commissioner  of  the  General  Land  Offlce, 
when  approved,  the  du^  of  the  commissioner 
to  CfiT\\ij  over  to  the  State  the  lands  repre- 
sented thereon  as  swamp  and  overflowed  was 
purely  ministerial.  He  could  not  defeat  the 
title  of  the  State  by  withholding  such  cer- 
tificate, nor  oould  he  add  to  the  title  by  giv- 
ing it.  Its  only  effect  would  have  been  to 
faciliUte  the  proof  of  the  vesting  of  the  title 
in  the  State  by  its  additional  recognition  of 
the  land  as  that  covered  by  the  congressional 
crant  of  1850.  It  would  not  have  added  to 
Uie  completeness  of  the  title.  A  strange 
thing  it  would  be  if  the  refusal  of  an  officer 
of  the  government  to  discharge  a  ministerial 
duty  oould  defeat  a  title  granted  by  an  Act 
of  Congress,  and  enable  him  to  transfer  it 
to  parties  not  within  the  contemplation  of  the 
government.  The  Judgment  of  the  court  be- 
low must  therefore  be  affirmed. 

As  to  the  alleged  inadvertence  in  the  entry 
of  Judgment  in  favor  ol  the  defendant  for 
rents  and  profits,  we  have  only  to  say  that  if 
there  be  any  such  Inadverteiioe,  it  is  not  a 
matter  for  revision  bv  this  oonrl  but  only 
for  consideration  by  the  oonri  Mlow. 
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timated  araregate  area  of  awamp  and  over- 
flowed la^. 

In  August,  1864,  Kile  made  application  in 
accordimce  with  the  provisions  of  the  Acts 
of  the  Legislature  of  California  to  purchase 
from  the  State  the  southeast  ouarter  of  sec- 
tion eleven,  as  being  part  of  the  swamp  and 
overflowed  lands  granted  by  the  Act  of  Con- 
gress ;  and  on  the  18th  of  that  month  the 
county  surveyor  of  the  County  of  San  Joaquin 
made  a  survey  and  record^  in  his  oflioe  a 
plat  and  field- notes  thereof,  and  certified  and 
reported  the  same  to  the  state  surveyor- gen- 
eral, in  whose  office  they  were  filed  and  re- 
corded on  the  80th  of  September  following. 
On  that  day,  and  after  the  state  survey  or- 

Seneral  had  approved  the  survey,  plat  and 
eld -notes,  the  State  of  California  issued  and 
delivered  to  Kile  a  certificate  of  purchase  of 
the  southeast  quarter  of  section  eleven, 
founded  upon  his  application  and  the  ap- 

S roved  survey.  The  certificate  set  forth  that 
Jle  had  made  part  payment  of  the  purchase- 
price  and  was  tne  purcliaser  of  the  land,  and 
that  on  making  full  payment  and  surrender- 
ing the  certificate  he  should  receive  a  patent 
from  the  State. 

On  the  5th  of  August,  1866,  Kile,  having 
paid  the  residue  of  the  purchase-money  and 
surrendered  the  certificate,  received  from  the 
State  a  patent  for  the  land.  The  patent  re- 
cites that  all  the  requirements  of  the  Act  of 
(14S]  Congress,  as  well  as  of  the  Acts  of  the  Leg- 
islature of  the  State  in  relation  to  swamp  and 
overfiowed  lands,  had  been  complied  with, 
and  that  the  governor,  by  virtue  of  the  au- 
thority vested  in  him,  thereby  bargained, 
•old  and  conveyed  to  Kile  tiie  lancb  with 
the  appurtenances. 

These  proceedings  baying  been  taken,  and 
the  patent  issued,  the  first  clause  of  section 
four  of  the  Act  of  Congress  of  July  28, 
1866,  operated  to  confirm  the  title  of  the 
patentee.  That  clause,  as  alrrady  stated, 
provided  that  in  all  cases  where  township 
surveys  had  been  made,  or  should  afterwaros 
be  made,  under  the  authority  of  the  United 
States,  and  the  plats  thereof  approved,  it 
should  be  the  duty  of  the  commissioner  of 
the  General  Land  Office  to  certify  over  to  the 
State,  as  swamp  and  overflowed,  all  the  lands 
represented  as  such  upon  the  approved  plats, 
within  one  year  from  the  passage  of  the  Act, 
or  within  one  year  from  the  return  and  ap- 
proval of  such  township  plats.  The  only 
objection  urged  against  the  operation  of  thU 

J  provision  it  that  the  township  plat  was  not 
n  terms  approved  by  the  commissioner  of 
the  Qeneral  Land  Office.  The  clause  men- 
tioned requires  no  such  approval  of  township 
Slats  which  had  then  been  made  and  approved 
y  the  surveyor-ffeneral  of  the  United  States 
for  California.  The  township  surveys  were 
made  under  the  authority  of  the  United 
States,  and  the  plat  thereof  was  approved  by 
that  authority,  when  they  were  made  and 
approved  by  that  officer.  Only  such  town- 
snip  platt  were  to  be  submitted  to  the  ap- 
proval of  the  commissioner  as  should  be 
subsequently  made  by  that  officer  from  the 
■egregatton  maps  and  torveys  of  swamp  and 
overflowed  lands  of  the  State  after  he  bad 
found  the  surveye  to  be  in  conformity  with 
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the  system  of  surveys  adopted  by  the  United 
States ;  and  such  township  plats  as  should  be 
made  by  him  when  the  segregation  maps  and 
surveys  of  the  State  were  not  in  aooordanoe 
with  the  United  States  system  of  sorveya,  or 
were  of  townships  where  no  surveys  at  all  had 
been  made.  Until  April  17,  1879,  it  had 
not  been  the  practice  of  the  Land  Depart- 
ment to  require  any  specific  approval  by  the 
commissioner,  either  of  surveys  of  the  public 
lands  or  of  plats  of  townships  in  acomlanoe 
therewith,  made  by  the  surveyor-general  of 
the  State,  before  they  were  a««n^  so  far 
final  as  to  sanction  sales  or  selections  of  the 
lands  surveyed  and  platted.  It  is  true  that 
wherever  fraud  or  error  existed  in  the  action 
of  the  United  States  surveyor-general  for  the 
State,  the  power  of  correction  was  vested  io 
the  commissioner,  but  where  the  survey  wis 
itself  correct,  and  the  township  plat  con- 
formed thereto,  they  become  final  and  effect- 
ive when  filed  in  the  local  land  office  by  that 
officer. 

In  speaking  of  the  laws  and  of  the  practice 
of  the  Department  on  this  subject,  the  late 
Secretary  of  the  Interior.  Mr.  Schurz,  in  a 
cummunication  to  the  commissioner  of  the 
(General  Land  Office,  under  date  ol  August 
7,  1877,  said: 

**By  the  Act  of  Congress,  approved  May 
1,  1796  (1  Stat.  464),  'providing  for  the  sale 
of  the  lands  of  the  United  States  in  the  tori- 
tory  northwest  of  the  River  Ohio  and  above 
the  mouth  of  the  Kentucky  River, '  the  sur- 
veyor-general was  authorised  to  prepare  plats 
of  the  townships  surveyed,  to  keep  one  copy 
of  the  same  in  his  office  for  public  informa- 
tion, and  to  send  other  copies  to  the  *  places 
of  sale, '  and  to  the  Secretary  of  the  Treasury. 
The  present  local  land  offices  are  equivalent 
to  the  '  places  of  sale'  mentioned  in  the  Act 
of  1796,  and,  as  a  matter  of  practice,  from 
that  date  to  the  present  time  the  township 
plats  prepared  by  the  surveyor-general  have 
been  filed  by  him  with  the  local  officerm,  who 
thereupon  proceeded  to  dispose  of  the  public 
lands  according  to  the  laws  of  the  United 
Statea.  There  is  nothing  in  the  Act  of  1796. 
or  in  the  subsequent  Acts,  whidi  requires  the 
approval  of  the  cominissioner  of  the  General 
Land  Office  before  said  survey  becomee  final 
and  the  plats  authoritative.  Such  a  theoiT 
is  not  only  contrary  to  the  letter  and  spirit 
of  the  various  Acts  providing  for  the  survey 
of  the  public  lands,  but  is  contrary  to  tlis 
uniform  practice  of  this  Department.  Thcf* 
can  be  no  doubt  but  that  under  the  Act  ci 
July  4,  1886,  reorganizinff  the  General  Lead 
Office,  the  commissioner  has  general  auper- 
vision  over  all  surveys,  and  mix  authority  is 
exercised  whenever  errcv  or  fraud  is  all^nd 
on  the  part  of  the  suryeyor-teneral.  But 
when  the  survey  is  correct  it  oecomee  tmX 
and  effective  when  the  plat  la  filed  in  the 
local  office  by  that  officer.* 

This  view  of  the  Secretary  was  referred  to 
and  held  to  be  correct  in  Fhulkmr  y.  0*  O^nt^^r, 
115  U.  8.  102,  114  [89:  811.  81S].  ThU 
practice  was  chansed  by  the  Land  Depait- 
ment  in  April,  1879,  and  iMwnmunifatfHl  in 
its  instructions  to  surveyor-genersla  oq  the 
17th  of  that  month.    It  was  not  until  after 
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such  iostractioiia  thai  the  duplicate  platB 
filed  In  the  local  land  offices  were  required 
to  be  preriously  approved  by  the  commia- 
doner  of  the  Oenerai  Land  Office. 

There  is  no  finding,  nor  even  any  allega- 
tion,  that  the  surrey  and  plat  of  township 
four,  in  the  County  of  San  Joaquin,  were 
not  correct,  or  that  tner  were  disapproyed  by 
the  Land  Department  The  only  change 
nade  upon  that  plat  consisted  in  an  erasure 
of  the  designaticm  that  some  of  the  lands 
were  swamp  and  oyerflowed,  and  the  substi- 
tution of  a  designation  of  them  as  public 
lands,  the  DeparUnent  haying  come  to  a  dif- 
ferent conclusion  from  that  returned  by  the 
•oryeror-general  years  before,  such  conclu- 
sion Deing  reached  upon  an  inquiry  made 
long  after  the  Department  had  ceased  to  have 
any  control  oyer  the  matter.  The  notes  of 
the  sunrey  and  the  plat  of  the  township  re- 
mained precisely  as  they  were  when  filed  in 
the  local  land  office  on  the  1st  of  July,  1864. 
But  if  an  approval  of  the  township  plat  by 
the  commissioner  of  the  General  Lana  Office 
was  necessary,  it  is  to  be  found  in  the  recog- 
nition of  its  correctness  by  the  subseouent 
action  of  the  commissioner.  In  Wright  y. 
Bottderrjf  there  was  no  approval  of  the  town- 
ship plat  in  terms,  but  it  was  held  to  be  an 
approved  plat  by  the  fact  that  it  was  officially 
used  as  such.    181  U.  8.  516,  517  [80 :  1047J. 

In  this  case  the  original  and  official  town* 
ship  plat  was  prepared  by  the  surveyor- gen- 
eral in  triplicate;  one  of  which  was  retunied 
to  the  General  Land  Office  of  the  United 
Btatea,  where  it  always  remained,  and  one 
was  filed  in  the  local  land  office  at  Stockton. 
It  is  true  that  the  latter  one  was  after- 
warda,  in  1865,  withdrawn  by  the  surveyor- 
general  from  the  local  land  oCDce  by  order  of 
Uie  commissioner,  and  was  not  returned  and 
filed  in  that  office ;  but  a  copy  of  the  plat 
which  had  been  returned  to  the  General  Land 
Office,  certified  by  the  commissioner,  and  also 
AKi  ^  ^  surveyor-general  of  California,  as  a 
l^^*J  correct  copy  of  the  plat  on  file  In  that  office, 
was  subsequently  filed  in  the  local  land  office 
at  Stockton.  It  does  not  appear  in  terais  bv 
whose  order  this  subseouent  filing  was  had, 
bot  It  must  be  presumea  to  have  been  by  di- 
rection d  the  commissioner  of  the  General 
Land  Office.  It  is  not  to  be  presumed  that 
the  parties  In  charge  of  the  local  land  office 
would  have  allowed  a  copy  of  the  township 
plat,  which  had  been  taken  from  its  files  by 
order  of  the'commissloner,  to  be  refiled  with- 
out the  authority  of  that  officer.  Bealdes,  to 
that  plat  thus  returned  the  commissioner  re- 
ferred whan  he  directed  the  register  of  the 
land  ofllce  at  Stockton  to  make  a  change  of 
the  words  "swamp  or  overfiowed  lands" 
written  upon  it  to  tne  words  ''public  lands.* 
And  subsequently  whan  a  patent  of  the 
United  Statea  for  the  land  was  issued  to  the 
plaintiir  Tubbs  the  land  was  described  aa 
ambradnf  eiriity  aorea  "according  to  the 
eOdal  plat  eff  tM  mrvaj  of  the 
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returned  to  the  General  Land  Office  by  the 
surveyor- general.*  The  one  thus  returned 
was  a  duplicate  of  the  one  originally  filed  in 
the  local  land  office. 

It  is  therefore  conclusively  established  that 
such  towndiip  plat  was  recognized  by  the 
Land  Department  at  WasLington  as  a  correct 
plat,  ana  used  as  such,  which  was  the  only 
approval  of  a  similar  plat  in  Wriffhi  v.  TSoim*- 
deny.  'This  conclusion  is  strengthened  by 
the  fact  that  when  subsequently  the  state 
authorities  applied  to  the  commissioner  of 
the  General  Land  Office  to  certify  over  to  the 
State  the  lands  represented  upon  the  plat  as 
swamp  and  overflowed,  the  application  was 
refused,  not  on  the  ground  of  any  6uppose<l 
error  in  such  plat,  but  solely  for  the  reason 
that  the  Land  Department  had  already  de- 
vested itself  of  authority  by  the  issue  of  a 
patent  to  the  plaintiff.  If  there  had  been 
any  error  in  the  plat  which  would  have  Jus- 
tified the  action  of  the  Department  it  would 
undoubtedly  have  been  stated.  When  the 
plaintiff  was  allowed  to  make  a  homestead 
entry  all  control  over  the  land  had  passed 
from  the  Land  Department,  and  the  title  by 
virtue  of  proceedings  under  the  state  law 
had  been  confirmed  ov  the  Act  of  Ci^ngress 
of  July  28,  1866,  and  oecome  vested  in  the 
defendant.  That  entry  was  not  made  until 
the  8th  of  May,  1878,  several  years  after  the 
official  map  of  the  township  bad  been  filed 
in  the  local  land  office  at  Stockton  and  in 
the  General  Land  Office  at  Washington,  and 
the  issue  of  a  patent  by  the  State  of  Cali- 
fornia to  the  defendant  Kile,  and  the  passage 
of  the  Act  of  Congress.  Whether  the  town- 
ship plat  be  considered  as  approved  by  the 
action  of  the  surveyor-general  or  by  the  sub- 
sequent recognition  of  its  correctness  by  the 
oonunissloner  of  the  General  Land  Office, 
when  approved,  the  duty  of  the  commissioner 
to  c^iiy  over  to  the  State  the  lands  repre- 
sented thereon  as  swamp  and  overflowed  was 
purely  ministerial.  He  could  not  defeat  the 
title  of  the  State  by  withboldinff  such  cer- 
tificate, nor  could  he  add  to  the  title  by  gir- 
Ing  it.  Its  only  effect  would  have  been  to 
faclliUte  the  proof  of  the  vesting  of  the  title 
in  the  State  by  Its  additional  recognition  of 
the  land  as  that  covered  by  the  congressional 
crant  of  1850.  It  would  not  have  added  to 
Uie  completeness  of  the  title.  A  strange 
thing  it  would  be  If  the  refusal  of  an  officer 
of  the  government  to  discharge  a  ministerial 
duty  oould  defeat  a  title  granted  by  an  Act 
of  Congress,  and  enable  him  to  transfer  ft 
to  parties  not  within  the  contemplation  of  tlie 
government.  The  judgment  of  the  court  be- 
low must  therefore  be  affirmed. 

As  to  the  alleged  inadvertence  in  the  entry 
of  Judgment  In  favor  of  the  defendant  for 
rents  and  profits,  we  have  only  to  say  that  if 
there  be  any  such  Inadyertenoe,  It  is  not  a 
matter  f^  revialon  bv  this  ooarl  bot  only 
for  ooosideratlon  by  the  oonrt  oalow. 

.    Ml 


I14ftl 


109-114 


SUPBEMS  COXTBT  OV  THX  UhITED  StATSS. 


Oct.  Tsbm. 


1  Qreenl.  Er.  {^  286  «<  *»./  Ohirao  ▼.  lUinr 
icker,  24  U.  8.  11  Wheat.  »80  («:  474). 

The  oonTeyanoe  is  not  a  mortgage,  bat  li  a 
yoluntary  aBsigDinent 

fiurrill,  AssigDmeDts,  2,  0,  7,  8;  1  Hflliard, 
Mon.  859;  Dukght  ▼.  Overton,  86  Tez.  890; 
Hoffman  ▼.  MaekaU,  6  Ohio  St  124;  Woodruff 
T.  Bobb,  19  Ohio,  210. 

Being  an  assignment  preferring  creditors  It 
is  void. 

Laws  Tex.  1879,  p.  57;  Lawrence  t.  Norton, 
15  Fed.  Bep.  858. 

Metare,  i.  &•  Hoflrff*  E.  D.  McDonald,  FHfM 
dk  Wright  and  C.  A.  Culberson*  for  defend' 
ants  in  error: 

The  case  was  cognizable  at  law  and  the  court 
properly  refused  to  transfer  it  to  the  equity 
docket 

Thompetm  y.  Central  Ohio  ^  O?.  78  XJ.  6.  0 
Wall.  184  (18:  765);  Wood  ▼.  WHmar,  104  U. 
8.  792  (26:  780);  8eott  t.  McBanid,  67  Tex. 
817;  StUee  y.  H%a,  62  Tex.  429;  Jones,  Chat. 
Mort.  S  426;  Norriey. McCanna,  29  Fed.  Rep. 
757;  Wilson  y.  Martin,  40  N.  H.  88;  Wingard 
V.  Banning,  89  CaL  548;  Oaford  y.  Bteame,  61 
Ala.  484;  1  Perry.  Trusts,  S  880. 

The  testimony  of  H.  D.  McDonald  was  prop- 
erly admitted.  The  communication  was  not 
pnyileged,  though  he  also  acted  as  attorney. 

'Roduiter  City  Bank  y.  8u/ydam,  5  How.  Pr. 
254;  Jeanee  y.  Fridenberg,  8  Clark,  199;  1 
QreenL  Ey.  g  242. 

Being  the  attorney  of  both  parties  the  com- 
munication was  not  priyileged. 

Parish  y.  Oaies,  1^  Ala.  254;  Beg.  y.  Atery, 
8  Car.  &  P.  596. 

If  the  statements  are  priyileged,  his  clients 
alone  could  object. 

Blackburn  y.  Orattford,  70  U.  8.  8  Wall.  176 
08: 186);  Orittenden  y.  Strother,  2  Cranch,  C. 
C.  464;  Wolmm  y.  Henshatp,  101  Mass.  198; 
Benjamin  y.  Coventry,  19  Wend.  858;  Fossler 
y.  Sehriber,  88  BL  172;  Riddles  r.  Aikin,  29 
Mo.  458;  1  Greenl.  By.  %  248. 

The  entire  charge  not  being  in  the  record 
this  court  will  not  presume  that  the  alleged 
omissions  were  not  supplied  in  other  portions 
thereof. 

Mutual  L,  Ins.  Co.  y.  Bnyder,  98  TJ.  8.  898 
(28:  887);  Xinited  States  Bep,  Co.  y.  Kountse, 
76  U.  8.  8  Wall.  842  (19:  «7);  Carter  y.  Ca- 
rusi,  112  U.  8.  478  (28:  820);  Shutte  y.  Thomp- 
son, 82  U.  8. 15  Wall.  151  (21 :  128);  Queen  Ins. 
Co.  y.  Jefferson  lee  Co.  64  Tex.  578:  CoekrUl 
y.  Cox,  65  Tex.  669;  Liverpool  A  L.  dt  O.  Ins. 
Co.  y.  Ends,  66  Tex.  118. 

The  instrument  is  a  chattel  mortgage,  not  an 
sssifirnment. 

Teasas  Nat.  Bank  y.  Lovehberg,^  Tex.  606; 
Jackson  y.  ^rby,  65  Tex.  718;  Colder  r.  Ram- 
sey, 66  Tex.  218;  Watterman  y.  8ilberberg,  67 
Tex.  100;  Scott  y.  McDanid,  67  Tex.  816. 

Mr.  Juetiee  Brewer  dellyered  the  opinion 
of  the  court : 

Many  assignments  of  error  and  many  ques- 
tions are  presented  by  the  counsel  for  plain- 
tiffs in  error.  We  notioe  those  which  seem 
to  be  substantial.  It  is  alleged,  flnt,  that 
there  was  error  in  refusing  to  transfer  the 
law  action  to  the  equity  docket.  This  was 
an  action  at  law,  brought  by  certain  mort- 
gagees to  reooyer  the  yalue  of  goods  mort- 
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gaged  to  them,  which  had  been  seized,  sold 
and  appropriated  by  the  defendant,  the 
United  8tates  Marshal,  to  other  purposes. 
Nothing  is  plainer  than  that  such  an  action 
is  one  at  law.  It  is  urged  that  the  debts  se- 
cured by  the  chattel  mortgage  were  also  se- 
cured by  a  real  estate  mortgage;  that  the 
real  estate  thus  conyeyed  had Ix^  sold,  and  r  i  ivi 
the  proceeds  applied  in  reduction  of  the  *  ' 
debts ;  that  therefore  an  accounting  was  nec- 
essary to  show  the  amount  still  due  to  the 
yarious  creditors,  and  that  such  an  account- 
ing could  only  be  had  in  an  equitable  action. 
The  ruling  or  the  circuit  court  was  unques- 
tionably correct.  The  recoyery  of  the  plain- 
tiffs, the  diattel  mortgagees,  was  limited  to 
the  amount  of  the  debts  secuj^  by  the  chat- 
tel mortgage.  If  any  portion  of  the  debts 
thus  secur^  had  been  paid  subsequently  to 
the  mortgage,  by  the  yoluntary  act  of  the 
debtor  or  the  appropriation  of  the  proceeds  of 
other  securities,  this  was  matter  of  defense 
which  could  be  pleaded  and  proyed  in  an  ac- 
tion at  law  as  fully  and  satisfactorily  as  in  a 
suit  in  equity.  It  was  simply  a  question  as 
to  the  partial  payment  of  indebtedness.  Huw 
it  was  made  was  immaterial ;  the  fact  and 
amount  were  the  substantial  matters;  and 
these  were  matters  proyable  and  determinable 
in  an  action  at  law.  There  was  no  error, 
therefore,  in  refusing  to  transfer  the  case 
from  Uie  law  to  the  equity  docket. 

A  second  proposition  is  that  tlie  chattel 
mortgage  so  called  was  not,  in  fact,  a  chattel 
mortgage,  but  an  assignment  for  the  benefit 
of  creditors,  and  therefore  yoid  under  the 
Statute  of  Texas,  as  giving  preferences  and 
not  being  for  the  equal  benefit  of  all  credit- 
ors. But  the  instrument  is,  in  form  and  ex- 
pressed intent  and  scope,  a  mortgage.  It 
recites  that  the  grantor  is  indebted  to  sundry 
piurties,  naming  them  and  giyingthe  amounts 
of  the  debts ;  that  ha  is  desirous  of  securing 
such  creditors;  and  in  consideration  of  the 
premises  conyeys  to  three  of  the  creditors 
named  the  property,  with  instructions  to  taka 
possession  and  sell,  and,  after  paying  ex- 
penses, to  apply  the  proceeds  to  the  payment, 
ratably,  of  the  debts,  and  the  bailance,  if 
any,  to  return  to  the  grantor.  It  then  reads : 
*'This  instrument  is  intended  as  a  chattel 
mortgage  to  secure  the  debts  herein  men- 
tions i"  and  states  that  it  is  made  to  the 
three  creditors  mentioned,  in  behalf  of  them- 
selyes  and  the  other  creditors  named,  because 
on  account  of  the  great  number  of  the  latter 
it  would  be  inconyenient  for  them  all  to  ad 
in  its  execution.  It  is  true  that  there  is  no  r|||] 
expressed  condition  of  defeasance ;  but  that  ^ 
attaches  to  eyerr  conyeyance  made  simply 
for  security,  ana  it  is  unnecessary  to  state 
tliat  which  the  law  implies.  That  it  con- 
tained a  direction  for  the  mortgagees  to  sell, 
is  not  material ;  for.  In  the  aosenoe  of  such 
a  direction,  a  mortgagee,  on  taking  possea 
sion,  diould  sell  and  apply  the  proceeds  to 
the  satisfaction  of  his  debt.  Instruments 
similar  in  form  haye  been  repeatedly  pre- 
sented to  the  consideration  of  the  Supreme 
Court  of  Texas,  and  adjudged  to  be  diattel 
mortgasns,  and  not  within  the  aoope  of  the 
Act  of  Msjch  24,  1879,  proyiding  for  assign* 
ments  for  the  benefit  of  orediton,  or  in  oon- 

1SSU.& 


1890. 


Unitbid  States  v.  Central  Pagifio  Kailboad  Comfant. 


84-87 


flict  with  the  18th  aection  of  that  Act,  which 
f  orbida  preferenoes  in  assignments.    La  Belis 
Wagon  Works  v.  TidbaU,  59  Tex.  291 :   StiUi 
▼.    JBtil,  ea  Tex.  439 ;    Teasaa  Nat,  Bank  v. 
Lo^ienberg,  68  Tex.  506;  Jaekafm  v.  Harby,  65 
•Tex.    710;  Odlder  v.  Bamsey,  66  Tex.   218; 
WtMUerman  ▼.  Silberben,  67  Tex.   100 ;  Seott 
V.  MeJOania,  67  Tex.  817.    Nor  can  any  ad- 
vantage be  taken  by  the  plaintiffs  in  error  of 
the    opinion  expressed  by  the  trial   court, 
"When  the  instrament  was  offered  in  evidence, 
that   its  validity  depended  entirely  on  the 
fact  as  to  whether,  when  it  was  made,  the 
grantor  was  insolvent  or  contemplated  in- 
solvency, and  this,   irrespective  of  whether 
that  opinion  was  correct  or  not,  for  the  ver- 
dict of  the  jury,  in  favor  of  the  plaintiffs, 
negatives  the  existence  of  such  conditions, 
*  ri     "  existence  avoided   the   instrument. 
That  the  law  was  fully  given  by  the  court 
to  the  jury  we  are  bound  to  presume,  in  the 
absence  from  the  record  of  the  entire  charge  • 
and  that  it  wm  correctly  stated,  from  the 
fact  that  plaintiffs  in  error  took  no  excep- 
tions to  it.    True,  the  record  contains  four 
special  instructions  given  by  the  court,  and 
two  asked  by  the  defendants  and  refused.    It 
alK>  shows  that  two  days  after  the  verdict, 
and  in  their  motion  for  a  new  trial,  the  de- 
tendanto  protested  and  excepted  to  such  giv- 
:?*.  ^^  refusal ;  but   nowhere  is  it  stated 
that  these  four  instructions  were  all   that 
were  given,  and  in  the  federal  courts  a  mo- 
non  for  a  new  trial  is  a  mere  application  to 
the  discretion  of  the  trial   court,  and  it  is 
too  late  then  to  tender  for  the  first  time  ex- 
wptloM  to  rulings  made  at  the  trial .    Pacific 

^'  ^  ""•  i^^^^^  ^^  U-  8-  «81,  688  m  : 
^h  .  »^'  »**/io«gh  one  of  the  instructions 
SJtS  -J  i®  defendants,  and  refused,  relates 
I^i?  /^S^  ®°  *^®  instrument  of  the  insolv- 
Shf-5  ^  ^^^^^  therein,  it  may  have  been 
^l^^  *?^"«  ^^^7  fully  given  in  the 
S^SfJ?^  f^^^'  ^®'  **»«se  i^ns  there  is 
fw^*^****  respect  to  the  instructions,  either 

SSSd&  °'  "^^"^  ^^'^  ^  °o^  ^ 

^l"?^®'  «'ro»'  a"eged  Is.  that  the  court 
^rmitted  H.  D  McDonald,  one  of  the  coun- 
nii^J  .?^^I.°H?^  ^  ^^tify  that  he  was 
?^i*  "  !?®  *'°'®  <>'  "^«  execution  of  the 
^?^  .*°12^J^*^  *°^  *o  state  what  trans- 
fhlfli  z  ^'™®-  Th«  parties  present  at 
Sfn  l?^r*!I!Jf ^'^  *^«  mortgagor  and  cep. 
hlu'L^^  creditors,  ana  the  interview  was 
^i^^  *  ^*®T  o'  obtaining  from  the  mort- 
gawr  the  security  whidi   w£  in  fact  given 

^^^  ^"  ??^"*  ^^  «  a  creditSr  and 
th/t^^*^^?'' J?®'^*^"-  It  is  objected 
fidPnSu?"''^*^i^°.°;  ^  ^^  attorney  are  con- 
fidential.  and   t^t  he  can  neither"^  be  <^. 

^\^'^^.^^^^^.y'   disclose  them^a 
wil  dS'  ^T  i?.^  J^f^l*?^  ^hose  counsel\t 

couDtoi  tyT  P™®°t  both  as  party  and 
noe^M  ^S?®""  ?^  circumstances,  we^ 
tS  ^"^  !u®  admission  of  his  testimo^ 
fop^  "®  ^^®  substantial  matters  presentld 
io  eSf.'^°5i?®?y^'''  "^^  in  them  we    fi^ 
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COMPANY. 

<8ee  &  a  Beporter^to  ed.  8i-87j 

Act  of  May  7, 1878— per  cent  due  gowmment 
from  railroad  company,  how  amertained. 

Under  the  Thunnan  Aot  of  May  7, 1078,  In  order  to 
aaoertaln  the  net  earnings  of  a  railroad  oompaoy 
mentioned  theroln,  and  the  per  cent  thereof  due 
the  government,  ezpendltiires  for  tiie  permanent 
imiurovement  of  the  oompany*B  property,  suoh  as 
betterments  and  Improvements  on  the  road,  its 
buildings  and  equipments,  wbiob  permanently 
Increased  them  In  value,  are  not  to  he  deducted 
from  the  gross  receipts;  only  the  neoenary  ex- 
penses of  operating  the  road  and  keeping  the 
same  In  repair  are  to  be  deducted. 

[No.  758.] 

Argued  Nop.  Ml,  24, 1890,  Decided  Jan,  t6, 1891. 

APPEAL  from  a  Judgment  of  the  Court  of 
aaims,  in  favor  of  the  Central  Pacific 
Railroad  Company,  claimant,  for  services  ren- 
dered to  the  War,  Post-Offlce  and  other  De- 
partments of  the  government,  and  ™ioneys 
exacted  by  the  Treasury  Department  and  paid 
by  claimant,  in  excess  of  the  amount  due  from 
him  lo  the  government  for  the  26  per  cent  net 
earnings  required  to  be  paid  by  the  fourth  sec- 
tion of  the  Act  known  as  the  Thunnan  Act, 
passed  May  7,  1878.  Becereed  in  part,  and 
affirmed  in  part.  . 

The  facts  are  stated  in  the  opinion. 

Mem-e.  W.  H.  H.  MiUer,  ^%  G'tfn.,  and 
Wm.  HL  Taft,  Mieitor-Qen.,  for  appellant. 

Meetrs.  Joseph  E.  McDonald  and  Joe. 
K.  MeCammon  for  appellee. 

Mr.  Justice  Bradley  delivered  the  opin. 
ion  of  the  court : 

This  is  an  appeal  from  the  Court  of  Claims. 
The  claimant,  the  Central  Pacific  Railroad 
Company,  filed  a  petition  October  81,  1887. 
to  recover  from  the  United  States  the  sum  of  . 
*804.004.81,  alleged  to  be  due  for  services  \ 
^ndered  to  the  War,  Post-Offlce  and  other      l»»l 
Departments,   and  the  sum  of   $821,167.72, 
alleged  to  have  been  exacted  by  the  Treasury 
Department,   and  paid  by  the  claimant,  in 
excess  of  the  amount  actually  due  from  the 
claimant  to  the  government  for  ^5  J^  gj' 
cent  net  earnings  required  to  be  paid  by  the 
fourth  secti<Ai  of  the  Act  known  as  the  Thur- 
man  Act,  passed  May  7.  1878.    The  Court  of 
Claims  rendered  a  decree  in  favor   of  tno 
claimant  for  the  first  of  the  above-mentioned 
sums,  and  for  a  portion  of  the  second  claim, 
amounting  to  $198,422.88.  the  other  part  of 
the  sum  demanded  having  been  barred  by  the 
Statute  of    Limitations.    Both  parties  ap- 
SSled  from  the  decree,  but  the  claimants 
We  dismissed  their  appeal  and  the  govern- 
ment has  consented  that  the  decree  ^11  be 
affirmed  as  to  the  said  sum  of  1804,094.81  due 
to  the  claimants  for  services  rendered  to  tne 
Departments,  so  that  the  only  matter  of  wn- 
tooversy  remaining  on  the  record  la  the  decree 
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for  the  laid  fum  of  $198,422.88,  the  alleged 
amount  of  over-payments  exacted  for  25  per 
oent  of  net  eamlnn  during  the  years  1881, 
'82,  '88  and  '84.  The  ground  of  appeal  on 
the  part  of  the  goyemment  as  to  this  sum  is 
that,  in  arriying  at  the  net  earnings  of  the 
Railroad  Company  for  the  years  before  men- 
tioned,  the  Company  claimed  and  the  court 
allowed  certain  expenses  which,  as  contended 
by  the  government,  were  not  for  current  ex- 
penses and  repairs,  but  were  for  better- 
ments and  improvements  on  the  road,  its 
buildings  and  equipments,  whereby  the  cap- 
ital of  the  Company  invested  in  its  works 
was  increased  in  permanent  value.  These 
expenses,  the  government  contends,  ought 
not  to  have  been  allowed  under  the  provisions 
of  the  Thurman  Act  They  are  of  the  same 
class,  as  appears  by  a  supplemental  return 
made  by  the  Court  of  Claims,  which  were 
allowed  by  this  court  as  fairly  chargeable 
under  the  head  of  ex])enses  under  the  Act  of 
1862,  in  the  case  of  Union  Pae,  R  Ch.  v. 
United  8UUe$,  99  U.  8.  402  [25:  274].  But 
Uie  accounts  in  question  in  that  case  arose 
before  the  Thurman  Act  was  passed,  and  the 

f  phraseology  of  this  Act  was  probably  adopted 
n  view  of  the  construction  of  the  Act  of 
1862  claimed  by  the  railroad  companies  in 
tliHt  case.  As  tbe  law  stood  prior  to  1878, 
under  which  5  per  cent  of  the  net  eaminffs 
of  the  companies  was  to  be  paid  into  the 
treasury  towards  the  liquidation  of  the  bonds 
loaned  to  them  by  the  government,  we  held 
that  in  arriving  at  such  net  earnings  it  was 
admissible  for  the  companies  to  charge,  as 
they  had  done,  a  reasonable  amount  for  bet- 
terments and  improvements,  rendered  neces- 
sary by  the  gradual  increase  of  traffic*,  the 
better  discharge  of  business  and  the  public 
acconunodation ;  not  including,  however,  the 
cost  of  any  important  improvement,  such  as 
additional  track,  or  any  other  matter  involv- 
ing a  large  outlay  of  money.  This  view  was 
btaed  upon  the  practice  and  usaffe  of  conser- 
vative and  well  managed  railroad  companies, 
which  tended  to  the  suppression  of  extrava- 
gant dividends  that  might  be  the  result  of  a 
showing  of  large  net  earnings.  But  Con- 
gress, in  the  Thurman  Act,  as  indtutria  used 
language  with  regard  to  the  character  of  the 
expenses  to  be  allowed  In  ascertaining  the 
amount  of  net  earning  which  seems  to  pre- 
clude any  charges  for  improvements  or  better- 
ments, or  increase  of  permanent  value  cf  the 
works  in  any  manner  whatever^  The  Ian- 
guage  referred  to  is  as  follows:  "That  the 
net  earnings  mentioned  in  said  Act  of  eigh- 
teen bundled  and  sixty-two,  of  said  railroad 
companies  respectively,  shall  be  ascertained 
by  aeducting  from  the  mm  amount  of  their 
earnings  reinpectiyely  the  necessary  expenses 
actually  paid  within  the  year  in  operatin/r 
the  same  and  keeping  the  same  in  a  state  <n 
repair,  and  also  tbe  sum  paid  by  them  re* 
spectively  within  the  year  in  discharge  of 
interest  on  their  ilrst-mortsage  bonds,  whose 
lien  has  priori^  over  the  Tien  of  tbe  United 
States,  and  excludinff  from  consideration  sll 
sums  owing  or  paia  by  said  companies  re- 
spectively  for  Interest  upon  any  other  portion 
of  their  indebtedness;  and  the  foregoing 
provisioo  shall  bs  deoned  and  taken  as  an 


amendment  of  said  Act  of  eighteen  hnndxei 
and  sixty-four,  as  well  as  <n  said  Act  of 
eighteen  hundred  and  sixty-two.*  SO  Stai 
chap.  96,  g  1,  p.  58.  ^ 

Considering  the  time  and  the  oiicomstaooes 
under  which  this  Act  was  passed,  and  the 
express  declaration  that  tbe  dause  in  questioo 
was  to  be  deenxed  and  taken  as  an  amend  nynt 
of  the  Acts  of  1864  and  1862.  we  think  its 
meaning  cannot  be  mistaken  ss  intending  to 
exclude  from  the  category  of  expenses  to  bs 
taken  from  gross  receipts  in  order  to  ascertain 
the  "net  earnings,*  all  such  expenditures  ss 
have  the  effect  of  permanently  improving  the 
value  of  the  Company's  property  and  works; 
and  taken  prospectively  it  is  to  be  regarded 
as  valid  under  the  decision  in  The  mnkit^ 
Fund  Omm,  99  U.  8.  700  [25:  496].  As  the 
expenses  in  question  are  of  the  category 
referred  to,  anid  the  allowance  of  them  by 
the  Court  of  Claims  reduced  tiie  25  per  cent 
of  net  earnings  by  the  said  amount  of 
$198,422.88,  it  follows  that  the  Judgment  as 
to  that  sum  must  be  reversed,  and  afBrmed 
as  to  the  said  sum  of  $804,094.81,  and  Os 
caum  remanded  with  instrueHons  to  mUorptd^* 
mmU  in  eor{fonniiy  with  thi$ 


UNITED  STATES,  Appi,, 

9, 

JOSEPH  F.  KING8LET. 

<8ee  8. 0.  Beporterli  ed.  ST-SSJ 

Soldief^i  fotainod  pap  ssdL  IMSJ,  Bm,  Aol— 
09idone$  qfforfriiwre  ofr€$ainodpetp—/orfoit' 
ure,  how  deeiarod — when  pap  map  iemUtkM 
'-pay  for  traneportation  and  eubeielemm  eftm 
dutharge. 


L  Toentttleasoldter  lorefesloed  paj 
ISBU  U.  tt.  Bay.  Stat.,  tt  Is  oeoesnry  to 
dJsobarge  from  the  servloe  and  an 
tAlthfolsenioetothedateof  disctaariee  todMy 
him  his  right  to  retained  pay  tt  Is  not 
that  a  forfeltuie  be  declares  by  a  < 
or  other  mflltary  authority. 

Sl  By  his  enlistment  the  soldter  oontraels  for  1 
est  and  faithful  servioa,  and  the  reodMoo  of  I 
service  Is  aooDdftkm  precedent  to  his  rifhi  to  re- 
oover  his  retained  pay.  Tbe  fact  that  he  has  aos 
lendered  such  servloe  may  be  shown  asweD  by 
his  mflltary  record  ss  by  the  Jodcmentof  I 


Sl  See  U8I«  IT.  Bw  Bev.  8tat^  tnipcefls  a  fOcfMlmo 
cf  retained  pay  fOr  a  breach  of  thesoldlsrii 
vaes  Of  eniiKoiioit  irrespecaye  or 
damages  occasioned  by  his  mlsooiidoct»  and 
forfeltare  may  be  declared  by  the  ooait  la 
he  brings  his  aetkm  for  such  pay. 

4  The  aocomiting  oAoen  of  the 
withhold  from  the  soldlsr,  when  disohaiged,  tke 
retained  pay  provided  for  by  see.  ISSt  U.  8.  Bev. 
BtaL,  when  be  appears,  from  the  report  cC  bli 
commanding  oiBcer,  to  have  been  gidttj  of  ■» 
merons  offenses  which  estabUrti  afSUnre  tolte^ 

nirti  the  honest  and  faithfnl  swlee  dssasadsd  hr 
QieBtatiiiSu 

S.  A  soldlsr  cannot  be  deprived  of  pay  fsr  tm^ 
portaHoo  and  sobslstsoce  trom  tfaa  plaoe  of  bli 
discharge  to  the  plaoeoC 
see.  ISO,  U.  B.  Bev.  StaL, 
ehaigelsa 
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[No.  77ai 
Argmd  JoM.  16.  ISBL    IMdsd  Jan.  M6,  2S9t 

APPEAL  from  a  fadmmi  of  the  Oout  of 
OUimt,  awarding  toe  petitioner,  Joeeph 
F.  Kingtley,  $05.90  lor  retained  paj,  and  |&10 
for  traofportation  and  enbeieteiice  from  the 
place  of  hlf  dlechaigo  to  the  place  of  hb  eo- 
Ustment.  Bt^tntd  a$  i$  tk§  98i,M0.  md  ^ 
Jlrmid€$iotk§$8.10.      ^ 

Statement  bj  if^.  Judim  Browm 
This  was  an  appeal  by  the  United  flCatea 
from  a  Judgment  of  the  Court  of  Claims  (94 
Ct.  CI.  919)  awarding  to  the  petitioner. 
Joeeph  F.  Kingsley,  178.80  for  ''reUined 
pay,  and  for  transportation  and  subsiitenoe 
frm  the  place  of  nis  discharge  to  that  of 
his  enlistment  The  ilnding  of  the  Court 
of  Claims  was  as  follows : 

'^  Ftnding9  ^  faei. 

"This  case  haring  been  heard  before  the 
Court  of  Claims,  the  court,  upon  the  eri- 
dence,  finds  the  facts  to  be  as  follows : 
\nm  *1.  August  19, 1889,  the  claimant  enlisted 
asapriTateintheXarineCOTpsOf  the  United 
States  at  Brooklrn,  K.  T. 

**October  8,  1884,  he  was  promoted  to  a 
corporal. 

''September  i,  1885,  he  was  reduced  to  a 
priyate. 

"June  4,  1887,  he  was  discharged  from  the 
Marine  Corps  at  the  Karine  barracks,  Nary- 
jard.  Washington.  D.  C. 

*9.  The  cause  of  discharge  appears  In  the 
foUoiwing  correspondence  sad  oraer : 

*  'liarine  BarrMks,  NsTj-Yai^ 
•Washington,  D.  C.  May  98,  1887. 

'  Sir :  I  haye  to  respectfully  request  that 
priraie  Joeeph  F.  Kingsler,  of  tnis  com* 
mand,  may  be  discharged  from  the  eenrice, 
as  he  is  utterly  worthlesB  and  his  character 
la  bad ;  he  is  also  a  Tery  disturbing  element 
in  the  garrison.  I  inclose  herewith  his  staff 
returns,  also  a  list  of  his  offenses. 

'Very  respectfully,  your  obedient  serrant, 

•  P.  C.  Ptope. 
"Captain  U.  S.  Karine  Corps*  Commanding 

Marinea. 
*  C  O.  MoCauley,  Colonel  Commandant ' 
«  *IMcf  Ofmm, 

'October  11,  1881  Twenty-four  hours* 
Cfer  leaira. 

"October  91,  1886.  Creating  disturbance  in 
quarters. 

December  8,   1880.    Drunk  in  garrison. 

'  December  94,  1880.  Insubordination  and 
disrespect  to  sergeant  of  the  guard,  tried  by 
simimary  court-martial,  sentenced  thirty  days 
D.  L,  solitary  confinement 

'  February  98,  1887.  Orer  leairs. 

'April  $.  1887.  Improper  conduct  at  taifet 


'  May  to.  1887.  Abeent  without  leaTB. 

*May  ii  1887.  Insubordinate  and  disro- 
sped  to  the  ameer  of  the  day.' 

"Tbase  reports  were  forwaraed  throu|^  tkt$ 
eOeial  channels  to  the  Secrstarr  of  theKaTT, 
and  thereafter  the  following  oraer  was  isBuea : 

IMC.  & 


**  'Headquarters  U.  S.  Marine  Corpa, 
•  WasLington,  D.  C,  May  81,  1M7. 

'Sir:  Be  pleased  todiecharge*  by  order  of 
the  Secretary  of  the  Kayy,  as  unfit  for  serr- 
ice,  character  bad,*  .  .  .  priTate  Josenh 
F.  Kingsley,  at  the  Marine  Bairacks,  Kavy- 
yard.  Washington,  D.  C.  (upon  the  report 
of  his  oommanding  ofiloer,  dated  the  teth 
instant). 

•Very  respectfully,  C.  O.  McCauley, 

'  Colonel  Commandant  U.  S.  Marine  Ccnpa. 

•The  Adjutant  and  Inspector,  U.  a  Marine 
Corps  Headquarters. ' 

"June  4,  1887,  in  punraance  of  this  order 
the  claimant  was  discharged. 

"8.  It  does  not  appear  that  he  demanded 
to  be  tried  by  court-martial  or  protested 
against  his  discharge. 

"4.  HehasnotreceiTedany 'retained  pay' 
under  section  1981  of  the  RcTised  Statutes, 
nor  transportation  and  subsistence  from  the 
place  of  diecharffe  to  the  place  of  enlistment 
under  section  1990.  He  has,  howerer,  re- 
ceiTed  all  other  nay  and  allowances. 

"The  distance  from  Washington  Kayy-yard 
to  Brooklyn  is  998  miles. 

*6.  Unaer  the  practice  of  the  accounting 
oflicen  of  the  Treasury  Department  enlistea 
men  of  the  Marine  Ccnpe  nare  been  held  to 
be  entitled  to  all  the  benefiU  of  sections  1981 
and  1990  of  the  RcTised  Statutes. 
**  OmduMipn  if  lam. 

"Upon  the  foregoing  findings  of  facU  the 
court  decides,  ss  conclusions  m  law,  that  the 
claimant  is  entitled  to  recoyer  for  'retained 
pay/  under  section  1981  of  theBeyised  Stat- 
utes, $65.90,  and  for  transportation  and  sub- 
sistence, under  section  1990,  «8.10.' 

From  the  Judgment  entered  upon  this  find- 
ing the  defttidant  appealed  to  this  court 

if^.  Wm.  Ju  Mmmr^9  JmUiatU  AUi^Om., 
for  appellant 
No  counsel  appeared  for  appdiea. 


m^.  jMtHm  Brows  deliyered  the  opinion 
of  the  court: 

(1.)  Claimant's  ri^t  to  retained  pay  de- 
pends upon  Revised  Statutes,  section  1981, 
which  reads  as  follows:  "1*0  the  rates  of 
pay  stated  in  the  preceding  section  one  dollar 
per  month  shall  be  added  for  the  third  year 
of  enlistment,  one  dollar  more  per  month  for 
the  fourth  year,  and  one  dollar  more  per 
month  for  the  fifth  year,  making  in  all  three 
dollan  increase  per  month  for  the  last  year 
of  the  first  enlistment  of  each  enlisted  man 
named  in  said  section.  But  this  increase 
shall  be  considered  ss  retained  pay.  and 
shall  not  be  paid  to  the  soldier  uiUil  his 
discharge  from  the  eenrice,  and  shall  be/M*- 
frnUd  unless  be  seryes  honestly  and  fkithfully 
to  the  date  of  discharge.* 

To  entitle  the  eoldier  to  this  retained  pay 
it  is  therefore  necessary  to  show,  first,  nls 
discharge  from  the  seryice ;  second,  an  hon- 
est and  faithful  senrice  to  the  date  of  dis- 
charge. It  was  lield  by  the  Court  of  Claims, 
howeyer.  that  to  deny  hia^j^  to  retained 
pay  a  nffliimn  must  haya  been  considered 
ana  declared  by  a  oourt-maitial  or  other  mili- 
tary authority  haying  Jurisdictloo  in  the 
premisss,  and  that  the  questioii  of  hooest  sad 
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faithful  aenricc.  Required  by  the  section,  was 
not  one  that  could  be  tried  in  a  collateral 
proceeding.  We  are  unable  to  concur  in 
this  opinion.  By  his  enlistment  the  soldier 
contracts  for  honest  and  faithful  service,  and 
the  rendition  of  such  service  is  a  condition 
precedent  to  his  right  to  recover  his  retained 
pay.  The  fact  that  he  has  not  rendered  such 
service  may  be  shown  as  well  by  his  military 
record  as  by  the  Judgment  of  a  court-mar- 
tial. It  is  true  the  word  ''forfeited"  is  used 
in  tiie  Statute,  but  we  think  it  is  not  used 
in  the  technical  sense  of  a  punishment  after 
judgment,  but  rather  in  the  sense  of  a  dis- 
ability incurred  bv  the  nonperformance  of  a 
contract.  A  similar  meaning  is  attached  to 
the  word  when  used  in  connection  with  the 
claim  of  a  mariner  for  his  wages.  By  his 
contract  of  shipment  the  seaman  also  bar^ins 
for  honest  and  faithful  service,  and  obedience 
to  the  lawful  commands  of  the  master  and 
£91]  other  officers  of  his  vessel,  and  in  case  of  de- 
sertion or  gross  misconduct,  it  is  the  constant 
practice  of  courts  of  admiralty  to  forfeit  the 
whole  or  a  part  of  his  wages,  irrespective 
of  the  actual  damage  suffer^  bv  the  owner 
or  master  of  the  vessel.  The  Bcuize,  Brown, 
Adm.  424.  In  an  action  at  common  law, 
however,  such  wages  are  not  subject  to  for-^ 
feiture,  but  a  deduction  is  made  therefrom 
commensurate  with  the  damages  actually 
sustained.  The  Statute  under  consideration 
imposes  a  like  forfeiture  for  a  breach  of  the 
soldier *8  contract  of  enlistment,  irrespective 
of  any  actual  damages  occasioned  by  his 
misconduct,  and  such  forfeiture  may  be  de- 
clared by  the  court  in  which  he  brings  his 
4iction,  as  well  as  by  the  judgment  of  a  court- 
martial.  Indeed,  the  word  in  this  connection 
means  nothing  more  tJian  an  incapacity  to 
recover,  by  reason  of  misconduct,  irrespec- 
tive of  any  actual  damages,  or,  as  definea  bv 
Worcester,  **  to  lose  by  some  breach  of  condi- 
tion ;  to  lose  by  some  offense. " 

We  are  confirmed  in  this  view  by  an  ez- 
4imi nation  of  United  8tate$  v.  Landere,  92  U. 
B.    77  [28:  608],  which   was  an  action  for 
boimtv  and  pay,  wherein  Mr,  Jtuiiee  Field, 
•speaking  for  the  court,  says:    ''Forfeiture 
•of  pay  and  allowances  up  to  the  time  of  de- 
sertion follows  from  the  conditions  of  the 
•contract  of  enlistment,  which  is  for  faithful 
services.    The  contract  is  an  entirety ;  and, 
if  service  for  any   portion  of  the  time   is 
criminal Iv  omitted,  the  pay  and  allowances 
for  faithful   service  are  not  earned.    And. 
for  the  purpose  of  determining  Uie  rights  of 
the  soldier  to  receive  pay  and  allowances  for 
past  services,  the  fact  of  desertion  need  not 
be  established  by   the  flndinn  of  a  court- 
.martial ;  it  is  sufficient  to  justify  a  withhold- 
ing of  the  moneys  that  the  fact  appears  upon 
-the  muster-rolls  of  his  company.     If  the  en- 
try of  desertion  has  been  improperly  made, 
its  cancellation  can  be  obtained  by  applica- 
tion to  the  War  Department    But  forfeiture 
of  pay  aitd  allowances  for  future  services, 
fts  a  condition  of  restoration  to  duty,  can 
-onlv  be  imposed  by  a  court-martial. ' 

That  the  accounting  officers  of  the  treasury 

were  justified  in  wi^olding  the  pay  of  the 

•claimant  in  this  case,  is  manifest  by  the 

numerous  offenses  of  which  he  appears,  from 
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been  guilty.    This  record  furnishes  a  clear 
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lure  to  furnish  the  honest  and 
faithful  service  demanded  by  the  Statute. 
(2.)  Different  considerations  apply  to  his 
claim  for  transportation  and  subsistence  from 
the  place  of  discharge  to  the  place  of  en- 
listment. The  right  to  this  depends  upon 
section  1290 : 

"When  a  soldier  is  discharged  from  the 
service,  except  by  ioa/y  ef  punuhmerU  for  on 
offenae,  he  shall  be  allowed  transportation 
and  subsistence  from  the  place  of  his  dis- 
charge to  the  place  of  his  enlistment,  enroll- 
ment or  original  muster  into  the  service. 
The  government  may  furnish  the  same  in 
kind,  but  in  case  it  snail  not  do  so,  he  shall 
be  allowed  travel -pay  and  commutation  of 
subsistence  for  such  time  as  may  be  sufficient 
for  him  to  travel  from  the  place  of  discharge 
to  the  place  of  his  enlistment,  enrollment  or 
original  muster  into  the  service,  computed 
at  &e  rate  of  one  dAy  for  every  twenty  miles.  * 

We  think  this  Statute  contemplates  a  dis- 
charge as  a  punishment  inflicted  oy  the  lodg- 
ment of  a  court-martial  or  other  militarr 
authority,  for  a  specific  offense,  and  not  such 
a  discharge  as  was  issued  in  this  case,  for 
unfitness  tor  service  and  general  bad  charac- 
ter. While  Uiis  may  Justify  the  proper 
authorities  in  ordering  the  discharge  of  tbs 
soldier  as  a  worthless  member  of  the  service, 
we  cannot  consider  such  a  discharge  as  "a 
punishment  for  an  offense"  within  the  mean- 
ing of  the  Statute.  The  question  whether 
such  punishment  must  necessarily  be  awarded 
by  Uie  judgment  of  a  court-martial  is  not 
presented  by  the  record,  and  we  express  no 
opinion  upon  the  point. 

Tlie  judgment  of  the  Court  of  CMime  mud 
therefore  he  revereed,  and  the  case  remanded, 
with  directions  to  set  aside  the  judgment  al- 
ready rendered,  and  to  enter  a  new  Tudement 
in  favor  of  the  claimant  for  $8.10,  for  hit 
transportation  and  subsistence. 


SIOUX  CITY  STREET  RAILWAY  COM- 
PANY, Pff,  in  Brr., 

e. 

CITY  OF  SIOUX  CITY  and  CITT 
COUNCIL  OF  SIOUX  CITY. 

<8ee  8. 0.  Reporter*!  ed.  IS-IML) 


Iowa  law^ohart^qf  corporation  ma§b§ 
ed,  and  now  eond^tion$  impoood. 


h  Under  seo.  1090  of  the  Iowa  OodettieLeirlilatara 
has  power  to  repeal  and  amend  tiie  artlolfli  of  1^ 
oorporatlon  of  a  company,  and  to  tmpose  any 
conditions  npon  ttie  enjoymaot  of  Ms  ftanehlM 
which  the  General  AsMmbly  may  deem  udommrf 
for  the  public  irood.        « 

M,  Where  an  ordinanoe  of  a  oltor  In  lowm  ooofMred 
upon  a  street  railwaj  oompany,  wblob  was  tnooc^ 
porated  after  tlie  eoaotment  of  ste.  lOM  of  tna 
Iowa  Code,  the  right  to  oooftmoiaod  matotala  a 
rallwaj  upon  its  itreeti  on  ooodltioQ  of  the  com- 
pany pa  vtog  the  spaoe  between  the  reus,  and  the 
company  accepted  the  ordinanoe*  and  iiibas 
quently  the  Legiilature  of  the  State,  by  Aot  of 

Its  c.  & 
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Maroli  IB,  1884,  required  all  stareet  railway  oompa- 
nt«s  in  oittoBto  pa^e  between  the  raUs  and  also 
one  foot  outside  of  their  rails  at  their  own  ez- 
the  oity  baa  power*  under  nioh  law,  to  a»- 
\  tlie  atreet  railway  company  the  ooat  of  paying 
the  spaoe  between  the  raUa  aud  one  foot  outatde 


^  Under  see.  lOBO,  Iowa  Ck>de,  It  waa  not  In  the 
power  of  Blouz  City  in  Iowa,  in  whidh  a  street 
VBilway  was  ooostruoted,  by  any  contract  with 
the  company  constructing  it,  to  depriye  the  Legw 
iBlature  of  the  State  of  the  power  of  tazioff  the 
oompany. 

4.  The  right  to  operate  a  railway  in  the  straetB  of 
a  oity  in  Iowa  is  a  franchise  obtained  through 
power  given  to  suoh  dty  by  the  State  of  Iowa, 
but  the  State  reserved  the  power  to  regulate  such 
franchise  and  impose  conditions  upon  it,  and  the 
power  to  determine  the  question  of  the  exemp- 
tion of  the  company  from  taxation,  and  to  pre- 
ecribe  what  burdens  should  be  imposed  upon  it 
for  the  public  good  in  the  enjoyment  of  its  fran- 
ohJse. 

^  An  ordinance  of  a  dty  In  Iowa,  authorising  a 
railway  oompany  to  lay  a  street  railway  on  con- 
dition that  the  oompany  should  pave  between  the 
ndls.  Is  subject  to  the  provision  of  sec  lOBO  of  the 
Iowa  Gode,  and,  although  accepted  by  the  railway 
oompany,  does  not  constitute  a  contract  between 
tbe  oompauy  and  the  dty  or  the  State,  the  obliga- 
Uon  of  which  is  Impaired  by  laying  a  tax  upon  the 
company,  for  paving  the  spaoe  of  one  foot  out- 
side the  rails.  Imposed  by  an  Act  of  the  Legisla- 
ture. 

^  ^ .     ^  ^  [No.  1238.] 

Sudmtited  Jan.  S,  2891.    Decided  Jan.  jW.  1891. 

TN  ERROR  to  the  Supreme  Court  of  the  State 

J.  of  Iowa  to  review  a  Judgment  oo  demurrer 

<xi8miming  an  action  to  set  aside  an  assessment. 

and  which  Judgment  confirmed  the  assessment. 
'^M^rmed. 

The  facte  are  stated  in  the  opinion. 

Mr.  ^.  H.  Swan,  for  plaintiff  in  error: 
-«i  .1-      °*^F®  ^^  accepted  by  the  plaintiff. 
^t  "*'!.  ^°«^i°ted  a  conimct  between  the 
City  and  fhe  Street  Railway  Company,  and 

CorthTir      ^        *®™®  ^^  oondlUois  set 

\J^^^  \P*^ff^»  -R-  ^.'<*  P'  A  Oo.  41 
4fl  fcir  W^^'n'^  ^-  ^BarUnqUm  8t.  R  Co. 

^^^»W  U.S.  9  Wall.  60(19:  6W).^     ' 
•nH  11    oi°"'^°T^'*^*'«ct  between  the  Citv 

Srt«m®^.*,^"7f^    Company  is  neithCT 
Sw  ^^  "?**^)^  of  IncopporiSons,  by-laWs 
ru^  or  regulations  of  the  iorporatiin.  UOTis 

5JJ);  ifif««-  T.  JV«i   Tori   82  n  8  15  W^^l 
7«^iSf^>^^^  Ooies,  99  TJ.  %[ 
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Wall  S5  (19:  597);  State  t.  Herod,  99  Iowa, 
128;  Nm  York  v.  8eeond  Aw.  R.  Co.  82  N.  Y. 
261. 

JftfMTt.  D.  B.  Heiiderson«  J.  L.  Kennedy^ 
C.  L.  Wright  and  E.  H.  Bubbard  for  defend- 
ants in  error. 

Mr.  Juitie$  BlAtchford  delivered  the 
opinion  of  the  court : 

The  Sioux  City  Street  Railway  Company 
became  a  corporation  on  December  8,  1883, 
under  the  General  Incorporation  Laws  of  the 
State. of  Iowa.     On   the   12th  of  December, 
1888,  the  City  of  Sioux  City,  by  an  ordinance 
of  the  City  Council,  conferred  upon  the  Com- 
pany the  right  to  locate,  operate,  construct 
and  maintain  street  railways  upon  and  along 
certain  streets  in  the  City,  on  the  terms  and 
conditions  specified  in  such  ordinance.     Sec- 
tion  11  of   the  ordinance  was  as  follows: 
"Sec.  11.  Whenever,  by  resolution  of   com- 
mon council,  any  street  or  part  of  street  on 
which  said  track  shall  be  laid  and  operated 
shall  be  ordered  paved  or  macadamized,  either 
at  the  expense  of  the  City  or  owners  of  abut- 
ting property,  then  the  said  proprietors  of 
said  street  railway  shall  pave  or  macadamize 
in  the  time  and  manner  directed  the  space 
between  the  rails,  and  shall  thereafter  keep 
the  same  between  the  rails  in  good  repair, 
and  shall  keep  in  good  condition  and  repair 
the  space  between  the  tracks  on  all  bridges 
that  they  cross."     On  the  18th  of  December. 
1883.    the  Company  accepted  the  ordinance. 
Prior  to  March  18.  1884.  tiie  Company  bud 
expended  over  $10,000  in  constructing  tracks 
on  certain  streets  and  for  other  purposes,  and 
had  contracted  for  material  and  supplies  for 
constructing  other  tracks,  and  had  its  street 
railway  in  operation  on  certain  streets,    in 
accordance  with  the  terms  of  the  ordinance. 
On  March  15,  1884.  the  Legislature  of  Iowa 
passed   an  Act  entitled  "An  Act  Granting 
Additional  Powera  to  Certain  Cities  of  the 
First  Class,  with  Reference  to  tlie  Improve- 
ment   of    Streets,    Highways.    Avenues    or 
Alleys,  and  to  Provide  a  System  of  Payment 
therefor."    The  6th  section  of  that  Act  pro- 
vided as  follows:     "All  railway  companies 
and  street  railway  companies  in  cities  of  the 
first  class,  as  provided  in  section  one  of  this 
Act,  shall  be  required  to  pave  or  repave  be- 
tween rails  and  one  foot  outside  of   their 
rails,  at  their  own  expense  and  cost.     When- 
ever any  street,   highway,  avenue  or  alley 
shall    be  oidered  paved  or  repaved  by  the 
council  of  any  such  city,  such  paving  or  re- 
naving  between  and  outside  of  the  rails  shall 
be  done  at  the  same  time  and  shall  be  of  the 
Bame  material  and  character  as  the  paving  or 
lepaving  of  the  street,  highway,  avenue  or 
alley  upon  which  said  railway  track  is  lo- 
cated or  of  such  other  material  as  said  coun- 
cil may  order,  and  when  said  paving  or  re- 
paving  is  done  said  companies  shall  lay  in 
the  b^  approved  manner  the  strap  or  flat 
rail.    Such  rail  way  companies  shall  keep  that 
S^rtion  of  the  str«5ts,  hi/h^^y.^.^ITS.^l; 
Slleys  between  and  one  ^^^J^^^^^f^^l 
rails  up  to  grade  and  in  g<><><\fJP^^^^^  "^^1 
for  sudi   purpose  the  same  material  witn 

is  paved  upon  which  the  track  is  i"^  » 
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tuch  other  material  as  said  council   may 
order."     Laws  of  1884,  p.  22. 

On  January  15,  1886,  ttie  City  of  Sioux 
City  became  a  city  of  the  first  class,  under 
the  statutes  of  Iowa,  and  has  continued  to  be 
such. 

On  the  11th  of  May,  1886,  the  City  Coun- 
cil passed  an  ordinance  entitled  ''An  Ordi- 
nance Providing  for  the  Paving  of  the  Streets 
between  the  Rails  of  Railways  and  Street 
Railways  Located  thereon,  and  Defining  the 
Manner  of  Making  Special  Assessments  to 
Defray  the  Cost  and  Expenses  thereof  and  the 
Manner  of  Enforcing  and  Collecting  the 
Same,  **  the  first  section  oi  which  provided  as 
follows:  ''Sec.  1.  That  whenever  the  City 
Council,  etc.,  shall  cause  to  be  paved  any 
street,  avenue  or  alley  whereon  any  railway 
has  or  shall  be  located  and  laid  down,  they 
shall  also  order  and  provide  by  resolution 
that  the  company  or  persons  owning  said 
railway  or  street  railway  pave  said  street, 
avenue  or  alley  between  the  rails  of  said 
railway  or  street  railway,  and  one  foot  each 
side  the  rails  thereof,  at  their  own  expense 
and  cost :  Provided,  That  the  provisions  of 
this  section  shall  not  in  any  manner  be  con- 
strued to  affect  any  rights  accrued  or  existing 
in  favor  of  said  railway  companies  or  street 
railway  company  under  any  franchise  or  li- 
, .  ^- .  cense  heretofore  granted  under  any  ordinance 
l*"*J  heretofore  adopted  by  said  City  Council." 
Under  this  orainance,  and  a  subsequent  one 
passed  May  20,  1886,  and  a  resolution  passed 
August  81,  1886,  the  City  Council  ordered 
certain  streets  to  be  paved,  inoludinff  those 
parts  as  to  which  the  assessments  involved  in 
this  suit  were  imposed,  and  provided  for  as- 
sessing to  the  Street  Railway  Company  the 
cost  of  paving  the  space  between  the  rails 
and  one  foot  outside  tnereof. 

The  assessment  of  a  special  tax  against  the 
Company  or  the  cost  of  paving  the  space 
outside  of  the  tracks  was  inade  ]%cember  87, 
1886.  Prior  to  that  time,  the  Company  had 
paid  for  so  much  of  the  paving  as  lay  be- 
tween the  rails  of  Its  tracks.  In  proper  time 
after  the  resolution  of  August  81,  1886,  was 
served  upon  the  Company.  It  filed  its  written 
objections  thereto,  as  followi:  "The  Sioux 
City  Street  Railway  Company  ol^Jects  to  the 
resolution  ordering  the  assessment  of  a  special 
tax  against  said  Company  for  the  cost  of 
paving  one  foot  outside  of  its  railway  tracks 
in  improvement  districts  8  and  8.  It  objects 
lo  havinff  the  cost  of  paving  one  foot  outside 
of  the  railway  track  diarged  to  it,  or  to  have 
same  in  any  manner  assessed  against  it  or 
against  its  property,  and  to  havtng  any  res- 
olution or  ordinance  passed  cbarging  the 
cost  of  said  P*Tii>g  to  it,  or  making  any  as- 
■essment  against  it  or  against  its  proper^, 
or  seeking  In  any  manner  to  collect  said  cost 
from  it,  or  making  same  a  lien  upon  the  title 
to  any  of  the  property,  by  any  ordinance, 
raaolution  or  coimrmation  purporting  to 
charge  saoh  cost  against  the  said  Company 
or  ita  prc^Mrtj;  that,  by  the  terms  of  the 
charter  gnmting  the  Company  the  riffht  to 
locate,  constnus  and  maintain  its  said  rail- 
way, it  was  expressly  provided  that  the 
Company  should  only  be  required  to  pave  so 
much  of  the  street  wherein  the  track  was 


constructed  as  should  He  between  tbe  imila 
of  said  track ;  that  the  Ci^  of  Sioux  City 
thereby  expressly  contractea  and  agreed  that 
this  Company  should  have  the  ri^ht  to  lo< 
cate,  construct,  operate  and  maintsin  Its  «dd 
tracks  in  said  streets,  and  should  only  be  re- 

auired  to  pave  or  keep  in  repair  that  poriioa 
lereof  lyinff  within  the  rails  of  ita  «dd 
tracks ;  that  the  said  Company,  relying  npom 
the  charter  and  the  ordinance  granting  It  the 
right  to  locate  and  construct  the  tracks  oo 
the  said  streets  herein  named  and  the  provia-  [liS| 
ions  and  conditions  thereof,  locateo,  con- 
structed and  has  since  operated  its  track  and 
railway  on  the  said  streets,  and  has  in  all 
respects  complied  with  all  the  conditions  and 
requirements  imposed  upon  it  by  said  City 
by  the  said  ordinance,  luid  that  said  asscas- 
ment  of  costs  of  paving  one  foot  outside  the 
rails  of  said  railway  tracks  is  a  violation  of 
the  grant  and  contract  of  said  City  to  and 
with  this  Company,  and  is  illegal  and  void.* 
Notwithstanding  this,  the  City  Council,  on 
the  16th  of  March,  1887,  overruled  the  ob- 
jections of  the  Company  and  oonfirmed  the 
assessment. 

Under  this  state  of  facts,  the  Company,  on 
the  80th  of  May,  1887,  filed  in  the  District 
Court  of  the  County  of  Woodbury,  in  the 
State  of  Iowa,  its  petition  against  the  City 
of  Sioux  City  and  tne  City  Council  of  Sioux 
City,  settinff  forth  the  foregoing  facts  and 
averring  as  follows :    "  That,  by  the  terms  of 
the  charter  granting  to  the  plaintiff  the  right 
to  locate,  construct  and  maintain  said  street 
railway,    it  was   expressly  provided   that 
plaintiff  should  only  be  required  to  pave  so 
much  of  the  street  whereon  it  constructed  and 
operated  its  street  railway  as  should  lie  be- 
tween the  Tails  of  its  said  track,  and  the  City 
thereby  expressly  contracted  and  agreed  with 
plaintiff  that,  in  consideration  m  ita  con- 
structing and  operating  the  said  street  rail- 
way over  said  streets.  It  should  have  the  ri^t 
so  to  do,  and  only  be  required  to  pave  and 
keep  in  repair  so  much  of  the  street  as  lies 
between  its  rails ;  and  said  Company,  relying 
on  the  ordinance  and  contract  of  said  Citv, 
located  and  constructed  at  great  expense  said 
track,  and  has  ever  since  operated  and  main- 
tained the  same,  and  the  said  ordinance  and 
resolution  requiring  plaintiff  to  pay  the  cost 
of  pavinff  one  foot  outside  of  the  track  of  the 
railway  is  a  violation  of  said  contract  grant- 
ing it  the  right  to  locate  and  construct  the 
said  railway.    The  said  City  Council  erred 
in  passing  said  ordinance  and  resolution  re- 
quiring plaintiff  to  pay  the  cost  of  paving 
one  foot  outside  of  their  trac^  and  erred  in 
overruling  their  objections  to  the  special 
charges  and  assessments  made  against  said 
Company  for  said  cost  of  such  paving,  and 
in  determining  that  the  said  cost  of  such 
paving  should  be  charged  to  said  plaintiff 
and  against  the  propei^,  and  erred  in  con-     r^gg 
firming  said  special  assessments  *    The  pcti*     ^ 
tion  prayed  for  the  issuing  of  an  order  lor  a 
writ  of  certiorari  to  the  C^  Oouncil  and  for 
a  reversal  of  its  action. 

On  the  11th  of  February,  1889,  the  peUtioo 
was  amended  by  averring  that  section  •  ol 
the  Act  of  Mardi  16,  tS^  in  so  te  as  it 
sou^t  to  impose  upon  the  Oompaaj  the 
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grticlo  1  of  the  Constitution  of  the  United 
StatM,  as  imoairing  the  obligation  of  a 
contract,  and  that  the  ordinances  of  May  11, 
1886.  and  Hay  25,  1886.  and  tlie  resolutions 
of  Auj^ust  9.  1886,  and  December  27,  1886, 
^^St  *^  ▼iolation  of  the  same  subdivision. 
.  ,^f  "«  defendants  filed  a  demunw  to  the  pe- 
cition  and  amendment,  as  follows:  **That 
1  .  *^S?  ^^^  ^««*n  do  not  entitle  the 
DlamtiiT  to  the  relief  demanded,  for  that : 

L<  J^fS*^  ^^^  '^'  "^l^ef,  as  stated  in 
«aicl  petition  and  amendment  thereto,  is  that 
the  action  of  said  City  and  its  City  Council. 

outside  the  rail  of  the  tracks  of  plaintiff's 
railway,  Impaire -the  oblijiation  of  the  con- 
tact made  between  said  City  and  plaintiff, 
while  said  petition  and  amendment  thereto 
discloses  that  such  is  not  the  effect  of  said 
action  of  the  Ci^,  2.  That  said  jSltion 
ana  amendment  thereto  shows  that,  hi  mak- 
ing said  assessment,  the  City  of  Sioux  City. 
^L^  oonamon  council,  only  complied  witt 

l^ftifo'S^^-'''^"*  'f.*^^  ^•^  o'  «^«  State  of  Iowa 
authonzmK  said    assessment,    and  then   in 

te"     8-  That  the  said  plaintiff  ^k  ita 

^^^  "f^^  STP*'"? *^°  ^"^"^  *^«  State,  sub. 
ject  to  the  r^rved  power  of  the  State  to 

Tate  l1fS^J??5^*'?  saircharter,  and  to  reg^ 
m^^Ti*^^^^  OT  Impose  any  other  conditions 
SSS  ."yi'*°^J*o»^*°ed  by  said  corpora; 
^d  o^W^^P^**°*^ff  tooSsaidfoSchUe 

«l«S«?i*  ^  P^^y  ^  °»k«  any  charge  or 
Ku?SJe^iS*  «te  property  Vhich^S 

IhP  H  J2Si5'^***  provide  by  stetute. » 
dismfs^^fi^]!?  sustain^  the  demurrer, 
seSiiS?  ^^P®*^"****  *»d  confirmed  the  asl 

iowrie?:        ''P^'*'*'^  ^^^«  ^1^^^  *a  78 

o^^in^L^^V^J^^  Railway  Company  l^ 
came   incorporated,    providrf  as    JollowJ: 

by"  W  ^iSL  TSh  '^^^^^^  ^^  incorporation. 
tfoMhl^tl?^*°*^,'*S«lations  of  corpora- 

otm^^^J^^^  ^°de'  «>e  provfii^s 

IM^^^  be 

S^JS'/L*^?J*°«^.  altered.,  abridge™ 
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section  1090,  to  impose  other  ocmditions  upon 
the  exercise  of  the  franchise  of  the  Company 
which,  in  the  Judgment  of  the  City,  might 
be  reouired  for  the  public  good ;  amd  mat 
tile  City  was  authorized  to  Impose  on  the 
Company  the  burden  of  the  additional  paTinff 
outside  of  the  rails.  • 

No  question  is  raised  as  to  the  regularity 
or  legality  of  the  proceedings  for  assesszUent 
for  the  cost  of  paying  outefde  of  the  track, 
except  the  question  or  the  power  of  the  City 
to  impose  the  assessment,   in  view  of  the 
franchise  granted  to  the  Company.    The  only 
contention  is  that,  in  yiew  of  the  proyision 
of  section  11  of  the  ordinance  of  December 
12,  1888,  there  was  no  power  in  the  City  to 
require  the  Company  to  oaye  anywhere  ex- 
cept between  the  rails.    On  the  other  hand, 
the  defendaiito  contend  that  section  11,  while 
requiring  the  Company  to  paye  between  the 
rails,  does  not  proyiae  that  it  shall  be  re- 
quired to  paye  only  between  the  rails.    Ref- 
erence is  also  made   by  the  defendante  to 
section  8  of  the  ordinance  of  December  12, 
1888,  which  pioyides  for  the  payment  by  the 
Company  into  the  city  treasury  of  an  annual 
license  fee  of  fJ25  on  each  car  used  by  it,  **  in 
addition  to  the  other  taxes  lawfully  assessed 
and  collected ;"  and  it  is  contendea  that,  as 
the  Legislature  subsequently  passed  a  general 
law  requiring  all  street  railway  companies 
to  pay  for  the  cost  of  paying  one  foot  outeide 
of  the   rails,    this   tax  or    assessment    was 
charged  lawfully  aeainst  the  Company.     It 
is  also  contended  that,  no  matter  what  the 
proyisions  of   the  ordinance  were,    it  was 
within  the  power  of  the  Legislature  to  enact 
laws  imposing  an  additional  tax  upon  the 
Company,  and  within  the  power  of  the  City, 
acting  under  such  a  law,  to  make  the  charge 
upon  the  propert^^  of  the  Company ;  and  that, 
under  section  0  of  the  Act  of  March  15,  1884, 
the  assessment  and  tax  in  question  were  made 
against  the  property  of  Che  Company,  and 
the  City  merely  carried  out  the  direction  of 
the  Statute  and  did  not  impose  the  additional 
burden  by  its  own  yoluntsjy  act. 

The  Company  took  ite  franchise  subject 
to  such  legislation  as  the  Stete  might  enact. 
This  is  plain  from  the  proyision  of  section 
1090  of  the  Code.  The  Company  took  ite 
charter  subject  to  the  proyisions  of  that  sec- 
tion. The  General  Assembly  deemed  it  nec- 
essary for  the  public  good  to  require  street 
—-J  wv,  m  tuiY  ume.  aitPnaH  nhriHi^A/i  —  railways  to  pay  for  the  paying  of  one  foot 
^.  wide  by  liw,  a^  e^f^^chF^  r.^\ontsidiof  thetJacks,  probably  upon  the  yiew 
^ined,  uBed  or  enjoyed  bf  suc^n^i^*?^" '  that  it  was  right  that  they  should  be  required 
^ay  be  regulated.  wlSiefdwlU^^  pa^«  that  part  of  the  street  which  they 

^^tions  impoijd  upSn  Se  e^ioviS'  *^  use§  almost  exclusiyely.  It  was  not  in  the 
^ereof,  wheneyer  the  (Weral  AL»mhT/^*?J  power  of  the  City,  by  any  contract  with  the 
dwm  neceasary  for  the  puWic^S^  »^  ^*^*   Company,  to  depriye"^  the'^Legislature  of  the 

power  of  texing  the  Company.  Unum  Pass. 
&.  (h.  y.  PhUaddphia,  101  U.  B.  628  [26: 
912]  ;  8prifw  VaUey  Water  Works  y.  SehotUer, 
110  U.  8.  847  [28 :  178]  ;  2  Morawetz  on 
Priyate  Corporations,  sees.  1061,  1002,  1060, 
1086,  1096.  1097.  ^         ^  ,     ^^ 

Under  section  1090  of  the  Iowa  Code,  the 
Legislature  had  the  power  not  only  to  repeal 
and  amend  the  articles  of  incorporation  ol 
the  Company,  but  to  impose  any  oonditlons 
upon  the  enjoyment  of  fis  franchise  which 
the  General  Assembly  might  deem  neoesatiy 
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for  the  piiblic  good.  The  reservation  of  this 
power  was  a  condition  of  the  grant.  The 
City  Council  could  make  no  arrangement 
witn  the  Company  which  would  not  be  sub- 
ject, under  Uiat  section,  to  the  superior 
power  of  the  General  Assembly. 

The  cases  referred  to  by  the  plaintiff  in 
error,  of  De$  MointB  ▼.  (fkicago,  B,  L  dt  P, 
B.  Ch,,  41  Iowa,  669,  and  Burlington  ▼. 
Burlington  8t,  B.  Co.,  49  Iowa,  144,  are  not 
applicable  to  the  present  case,  because  in 
them  there  was  not  involved  any  question  of 
the  power  of  the  State  to  impose  additional 
buraens  or  conditions  on  the  enjoyment  of 
the  franchise ;  and  section  1090  of  the  Code 
was  not  in  any  manner  involved  or  referred 
to  in  them.  The  questions  raised  in  the 
present  case  relate  solely  to  the  subject  of 
taxation,  which  is  a  matter  under  the  author- 
ity of  the  State. 

Moreover,  the  City  derived  from  the  State 
alone  its  power  to  grant  a  license  to  the 
Company.  The  right  to  operate  the  railway 
in  the  streets  is  a  mmchise  obtained  through 
power  given  to  the  City  by  the  State,  but 
the  State  reserved  the  power  to  regulate  such 
franchise  and  impose  conditions  upon  it.  It 
reserved  the  power  to  determine  the  question 
of  the  exemption  of  the  Company  from  taxa- 
tion and  to  prescril)e  what  burdens  should  he 
imposed  upon  it  for  the  public  good  in  the 
(IMI  enjoyment  of  its  franchise.  Manifestly,  such 
power  of  the  State  would  exist,  if  the  right 
to  occupy  the  streets  with  tracks  were  granted 
to  the  Company  directly  by  an  Act  of  the 
Legislature  of  the  State ;  and  the  case  is  not 
changed  by  the  fact  that  the  franchise  was 

S anted  by  the  City.  There  is  nothing  in 
e  ordinance  of  the  City  Council  which 
takes  away  the  power  of  the  State  and  the 
City  to  impose  additional  taxes  on  the  prop- 
erty of  the  Company,  or  which  indicates  an 
intent  that  no  further  or  different  tax  should 
be  subsequently  imposed  on  its  property. 
Delaware  B,  B,  Tax  Case,  86  U.  S.  18  Wall. 
206.  227  [21 :  888.  895]  ;  Union  Pom.  B,  Oo, 
V.  Philadelphia,  101  U.  8.  628,  686  [25 :  912. 
9181 ;  Com.  v.  Easton  Bank,  10  Pa.  451. 

^o  question  can  arise  as  to  the  impairment 
of  the  obligation  of  a  contract,  when  the 
Company  accepted  all  of  its  corporate  powers 
•ubiect  to  the  reserved  power  of  the  State  to 
modify  its  charter  and  to  impose  additional 
burdens  upon  the  enjoyment  of  ita  f randiise. 
Under  the  Act  of  March  16,  1884,  it  was 
made  a  condition  of  the  enjoyment  of  ita 
franchise  by  the  Company,  that,  when  the 
City  should  determine  Uiat  the  streets  i^ould 
be  paved,  the  Company  should  bear  a  certain 
portion  of  the  cost  thereof;  and  ant  prior 
contract  between  the  Company  and  the  City 
in  regard  to  paving  was  subject  to  thepro- 
visions  of  section  1090  of  the  Code.  Tnere 
was  nothing  in  the  ordinance  of  December 
12,  1888,  which  bound  or  could  bind  the 
City  not  to  exercise  its  statutory  authority 
to  impose  other  conditions  upon  the  exercise 
of  the  rights  of  the  Company.  O 

Our  conclusion,  therefore,  is  that  there  was 
no  contract  between  theCompanyand  the  State 
or  the  City,  the  obligation  of  which  was  im- 
paired by  tike  laying  of  the  tax  in  question. 

Judgment  qfflrmed, 

MJ 


WILLIAM  BENT,  Jfpt. 

GUADALUPE  THOMPSON  m 

<8ee  &  a  B6poitar*i  ed.  m-UU 

LaiM  cf  New  Mexico^-prebati  efwiU^  ^iken  net 
annuUedr-Auriedietion  of  probate  eewrie  ae 
to  proof  <f  willeStaiute  ^  LimilaHone^  ae 
to  annulling-  proof  of  teilte  power  ef  pre- 
batejudge, 

L  UndertheLawscf  tfaeTBiTttorjcf  NewMezloo 
a  Jud«rment  of  a  probate  coort  In  that  Terrttorj 
admittiiiff  a  wOl  to  probate  oanoot  be  aonuUed 
by  the  same  court  In  a  iwoceediiiff  tnstltutad  bj 
an  heir  more  than  twenty  yean  after  the  orlmnal 
judgment  was  rendered  and  more  tbao  four  year* 
after  the  heir  became  of  ace. 

M,  Under  the  Lawa  of  Velardei,  whio'i  were  ooo- 
tinued  in  foroe  in  the  Territory  of  Mew  Mexico 
by  the  provisiODS  of  the  Kearny  Oode,  the  pno- 
tioe  and  procedure  of  the  probate  courts  were 
matters  of  statutory  regulation:  and  the  probate 
Judge  had  jurisdiction  to  admit  wills  to  probate, 
by  receiving  the  evidence  of  the  witness,  and  hte 
judgment  was  valid,  and,  although  reviewable 
on  appeal  was  conclusive  unless  i4>peaJed  fros 
and  reversed. 

t.  The  limitations  of  the  Statute  of  January  23. 
188Q,  of  Mew  Mezioo,  that  actions  oo  onwritteo 
oontraots  fOr  injury  to  and  conversioD  of  prop- 
erty and  for  fraud,  and  other  acttons  not  speci- 
fied therein,  must  be  brought  within  four  yeais. 
applied  to  proceedings  In  the  probate  court,  a 
suit  in  a  probate  court  to  set  aside  a  probate  of 
a  will  is  an  action. 

4.  By  sections  1446-1448  of  the  Oompiled  Laws  of 
New  Mexico  the  probate  judge  had  no  power  to 
declare  a  wHl  void. 

[No.  1282.] 
Submitted  Jmn.  7. 1891.  DeMed  Jan,  £6. 189 J, 

APPEAL  from  a  Judgment  of  the  Supreme 
Court  of  the  Territory  of  New  Mexico. 
affirming  a  Judgment  of  the  District  Court  of 
the  County  of  Taos,  declaring  void  and  vacat- 
ing proceedings  of  the  Probata  Court  of  Taos 
County  annulling  a  prior  probate  of  the  will  of 
Alfred  Bent.    Ajjhmed. 

The  facts  eit  stated  in  the  opinion. 

Meetn,  E.  T.  Wells,  R.  T.  HeHeal*  B. 
F.  Butler,  O.  D.  Barrett  and  OatdweU 
Teaman,  for  appellant: 

The  probate  court  had  Jurladictloo  to  enter- 
tain  and  allow  the  petitioii. 

Ferrie  v.  Eiffieif,  87  U.  8.  20  Wall.  882  (22: 
884);  1  Wma.  Ezrs.  (8th  Am.  ed.)  825,  888, 
884,  888;  iV<^M  v.  Eknier,  4  N.  H.  412;  George 
T.  George,  47  N.  H.  44;  Waiere  v.  Stietnef,  It 
Allen,  1 ;  Brown  v.  Gibeon,  1  Nott  A  McC.  828; 
Bandolph  ▼.  Eughee.  89  N.  0.  428;  BtU  v. 
Amutrong,  1  Addams,  886,  2  EccL  188:  Bate- 
ton  V.  Teffair,  1  Der.  A  B.  L.  482:  KtJkeriige 
▼.  Oorprew.  8  Jones.  L.  14;  Baw^ermm  v.  TWrv. 

7  How.  (Miss.)  148:  Oewden  ▼.  Deb^ne,  5 
Bmedes  &  M.  82;  Gamer  t.  Lemef^rd^  12 
Smedes  &  M.  668;  Watt  j.  WaU,  WOTWm.  88; 
ffubbardy.  Hubbard,  7  Or.  44;  SoweU  ▼.  B^ 
weU,  40  Ala.  248:  Btieg  v.  &flfltfl^  8  GUI,  488; 
OlageU  ▼.  Bawkne,  11  Md.  888;  Waiker  v. 
Pitnyman.  28  Oa.  817;  LieetM  t.  Henssff,  2t 
Ga.  608;  Rogen  ▼.  FTnl^ii,  tHomiOi.  178;  G^ 
eon  ▼.  Lane.  8  Yerg.  475;  Bmrew  t.  IhiiBmi, 

8  Humph,  isi;  8  Red!  Willa,  ch^k  1,  |  8; 
Bchouler,  Ezra.  gS  ^-70. 
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The  hdr  wm  entitled  as  of  right  to  notice  of 
the  pfoceedinn  and  opportuni^  to  contest  the 
MitheDtlcitj  of  the  document. 

SeoU  ▼.  Bam^fML  60  U.  B.  19  How.  895  (16: 
681);  Ucpt  T.  UUA,  120  U.  8.  480  <80:708) ; 
BaiWoad  Tax  Cam.  18  Fed.  Rep.  722;  Brvtf- 
mrielf9  Will,  88  U.  8.  21  Wall.  508  (22:599). 

The  lapee  of  time  ioterrening  between  the 
probate  and  the  initiation  of  this  petition  ia  no 

Bach  proceeding  la  not  an  actloa. 

Be  Hunter'e  Wi%  6  Ohio.  600. 

Mr.  Frank  SprlD^^r  for  appelleen 

Mr.  Ju9tue  BUtdiford  delirered  the 
opinion  of  the  court: 

This  la  an  appeal  from  a  Judgment  of  the 
Supreme  Court  of  tlie  Territory  of  New 
Heiico.  The  opinion  of  that  court  ia  re- 
ported aa  Bent  t.  Thampmm.  28  Pac  Rep. 
284.  In  connection  therewith,  that  court 
made  and  filed  a  statement  of  facta  in  sab- 
atance  aa  follows : 

Alfred  Bant  died  on  the  9th  of  December. 

1865,  learinff  as  his  only  heirs  at  law  his 
widow,  OunSalnpe  Bent,  and  three  sons, 
namely,  Charlea  Bent,  William  Bent  (the 
appellHnt),  also  sometimes  called  Julian 
Bent,  and  Alberto  Bilas  Bent  Charlea  Bent 
arrived  at  bis  majority  on  the  26th  of  April, 
1881,  William  Bent  on  the  81st  of  May,  1888, 
and  Alberto  Bilaa  Bent  on  the  20th  of  Octo- 
ber, 1885.  The  widow  was  the  mother  of  the 
aboTe-named  three  children.  8be  presented 
to  the  probate  judge  of  Taoa  County,  in  the 
Territory  of  New  Mexico,  a  last  will  and 
testament  which  ahe  claimed  to  be,  and  which 
purported  to  be,  the  last  will  and  testament 
of  said  Alfred  Bent,  executed  December  6, 

1866,  the  terms  of  which  are  not  material. 
On  the  6th  of  March,  1867.  this  will  was 

grored,  approred  and  ordered  to  be  recorded, 
T  the  saia  probate  Judge,  as  the  last  will 
and  testament  of  the  said  Alfred  Bent,  the 
record  of  the  probate  court  on  that  day  being 
In  these  woraa,  the  Judse  of  probate,  the 
clerk  and  a  deputy  sheriff  beinff  named  aa 
present:  "The  aomlnistrators  of  tlie  estate 
of  Alfred  Bent,  deceased,  presented  the  will 
of  said  deceased  for  approral ;  the  court  ex- 
amined said  will  and  the  witnesses  In  It 
Bientloned,  and  finding  it  correct  according 
to  law  approred  it  and  ordered  that  it  be 
recorded  In  this  office.  *  The  said  Guadalupe 
baa  since  intermarried  with  one  George  w. 
Thompson.  No  tppeal  or  other  proceedinn 
In  regard  to  the  will  or  ita  probate  were  had, 
■0  far  aa  the  record  dlacloses.  until  August 
12,  1887,  when  the  appellant  filed  his  petition 
In  the  Probate  Court  of  Toaa  County  for 
the  re-probate  of  the  will  and  the  aetting 
aside  of  the  record  of  its  former  probate. 
At  the  time  such  petition  was  filed,  more 
than  twenty  yean  had  elapsed  aince  the  will 
waa  probated  and  recorded,  and  the  petitioner 
bad  arrived  at  hla  malorlty  more  than  four 
jean  prior  to  the  filing  of  said  petition, 
which  waa  the  commencement  of  tola  pro- 
eeeding.  The  record  doea  not  disclose 
whether  or  not  Charlea  Bent,  William  Beat 
and  Alberto  Sllaa  Bent  were  sanunooed  to 
ba  preaeBt  at  the  time  the  will  waa  probated 
In  1867,  but  doea  show  that  Guadalupe  Bent, 
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widow  of  the  decedent  and  mother  of  tna 
children,  was  a  party  to  the  proceeding. 

Guadalupe  Thompson,  Alberto  SilaslSent, 
Charles  Bent,  the  Maxwell  Land  Grant  Com- 
pany and  the  Maxwell  Land  Grant  and  Rail- 
way Company  appeared  in  the  proceeding  aa 
respondents,  and,  on  the  7th  ox  September, 
1887,  the  probate  court  made  a  decree  declar- 
ing null  and  void  the  probate  of  March  6, 
18o7,  and  declaring  further  that  the  paper 
writing  so  propo^  by  said  Guadalupe 
Thompson  as  the  last  will  of  Alfred  Bent 
waa  not  such  last  will,  and  ordering  that  it 
be  rejected  and  the  record  thereof  annulled. 

Among  the  grounds  of  objection  filed  in 
the  probate  court  by  the  Maxwell  Land  Grant 
Company  and  the  Maxwell  Land  Grant  and 
Railway  Company,  to  ita  action  in  reopening 
the  matter  of  the  probate,  were  the  following, 
called  -third"  and  ** fourth"  :    "Because  said 

getitioner  has  not  made  his  application,  if 
e  had  the  right  to  do  so,  within  a  reasonable 
time  after  the  former  probate  of  said  will,  fftvi 
Because  this  court  and  Judge  thereof  has  no  t^^'l 
right  or  authority  to  disprove  the  acu  of  his 
predecessor  done  in  his  official  capacity  more 
than  twenty  years  since  or  at  any  other  time, 
the  record  thereof  having  during  all  that 
time  remained  In  full  force  and  effect  and 
other  partiea  having  acquired  righta  thereon 
on  the  faith  of  the  same.* 

The  two  Companiea  took  an  appeal  to  the 
District  Court  sitting  within  and  for  the 
County  of  Taoa,  from  the  Judgment  of  the 
probate  court,  assigning,  amonff  other  reasons 
of  appeal,  the  following:  ^Wtt,  Because 
neither  the  probate  court  nor  the  probate 
Judge  had  Jurisdiction  to  entertain  the  said 
petition  or  grant  the  prayers  thereof.  7tb. 
Because  neither  said  prolSate  court  nor  said 
probate  Judge  could  inquire  into  the  validity 
of  the  acts  of  the  probate  court  or  probate 
judge  done  at  a  regular  term  of  the  probate 
court  more  than  twenty  years  prior  to  the 
filing  of  said  petition  of  William  Bent." 
The  district  court  sustained  the  grounds  of 
appeal  above  specified,  and  declarra  null  and 
void,  and  vacated,  set  aside  and  held  for 
nauffht  the  proceedings  of  tlie  probate  court 
of  Septembo'  7,  1887.  From  this  Judgment 
William  Bent  appealed  to  the  Supreme  Court 
of  the  Territory.  That  court  affirmed  the 
Judgment  of  the  district  court,  and  entered 
a  Judgment  dismissing  the  petition,  and  de- 
claring null  and  void,  vacating,  setting  aside 
and  holding  for  nauffht  the  proceedings  of 
the  Probate  Court  of  Taoa  County  had  io 
September,  1887.  William  Bent  baa  ap- 
pealed to  thia  court 

In  its  opinion,  the  supreme  court  discusses 
the  question  of  probating  a  will  in  common 
form  and  In  aolenm  form.  In  view  of  the  fact 
that  the  petitioner  demanded  a  re-probate  of 
the  will  in  aolemn  form,  and  that  the  oppos- 
Ins  partiea  contended  that  the  probate  of  a 
will  waa  a  purely  statutory  proceeding  Id 
New  Mexico,  and  that  Its  laws  did  not  rec- 
ognise the  double  form  of  probating  wills 
nor  require  notice  to  hein  or  legatees.  The 
complaint  of  the  petition  waa,  that  neither 
the  petitioner,  nor  Charlea  Bent,  nor  Alberto 
Silas  Bent,  hiid  any  notioe  of  the  Intentioo 
to  present  the  will  for  probata,  and  ware  noa 
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present  or  heard.  The  sapreme  court  held 
L^^^l  that  the  civil  law  waa  in  force  in  New  Mex- 
ico, and  it  examined  the  provisions  thereof 
in  regard  to  proving  a  will,  and  arrived  at 
the  conclusion  that  any  person  interested 
could  have  a  will  prohatea  without  notice 
to  the  heirs  or  other  interested  parties,  it  be- 
ing required  only  that  witnesses  should  be 
summoned,  and  only  one  form  of  probate  be- 
ins  prescribed ;  that,  bv  the  Eeamj  Code  Qf 
1846,  the  prior  "  Laws  of  Velarde, "  in  relation 
to  the  execution  and  proving  of  wills  and 
the  administration  of  the  estates  of  deceased 
persons,  dating  back  to  17Q0,  were  continued 
in  force ;  that,  by  section  17  of  the  Act  of 
JanuaiT  12,  1852  (Laws  of  1851-52,  p.  856 ; 
Compiled  Laws  of  New  Mexico  of  1884,  sec 
1898),  authority  was  given  to  probate  iudeea. 
in  their  respective  counties,  to  **  qualify^  or 
probate  wills,  ''by  receiving  the  evidence  of 
the  witnesses  who  were  present  at  the  time 
of  making  the  same,  and  all  other  acts  in 
relation  to  the  investigation  of  the  validity 
thereof  f  that,  by  the  Act  of  January  26,  1861 
(Laws  of  1860-61,  p.  62 ;  Compiled  Lawb, 
sees.  1446-1449),  it  was  provided  as  follows: 
**No  Judge  of  probate  shall  have  the  power 
to  declare  any  will,  codicil  or  anv  other  tes- 
tamentary disposition  to  be  null  and  void 
under  the  pretext  of  the  want  of  the  solem- 
nities prescribed  by  the  laws  of  this  Territory 
by  the  testator  making  such  disposition  r 
that  the  second  section  of  the  same  Act  pro- 
vided, in  substance,  that,  when  a  will  was 
presented  for  probate,  if  the  probate  Judge 
should  doubt  whether  it  ought  to  be  approved 
or  not,  he  should  return  the  will  immediately 
to  the  person  who  presented  it  for  probate, 
noting  on  the  fo(}t  of  it  his  reasons  for  refus- 
ing approval ;  that  the  third  section  of  the 
same  Act  provided  that  it  should  be  the  duty 
of  the  person  to  whom  the  will  was  returned 
to  present  the  same  at  the  next  regular  term 
of  the  district  court  of  the  countv,  whose 
duty  it  was  made  to  examine  into  the  matter 
and  declare  by  its  decision  whether  the  will 
was  valid  or  void,  and  then  return  it  to  the 
party ;  and  that  there  was  a  proviso  to  the 
fourth  section  of  the  Act,  reading  as  follows : 
''That  any  proceedings  had  by  said  Judges 
of  probate  not  in  conformity  with  the  pro- 
visions of  this  Act  shall  be  declared  null  and 
of  no  effect  by  the  district  court,  and  all  at 
the  cost  of  the  said  probate  Jud^fs." 

rilfil         '^^  supreme  court  declares  that  such  was 
c**iFj      ^^  g^^  ^^  ^^  j^^  ^^  ^^  Territory  at  the 

time  the  will  waa  executed  and  probated 
and  at  the  time  Alfred  Bent  died ;  that,  in 
Browning  v.  Browning,  8  N.  M.  871,  it  had 
held  that  the  common  law  was  not  introduced 
Into  the  Territory  by  the  Organic  Act,  ex- 
cept in  a  veiT  limited  decree ;  that  even  in 
1876,  when  the  common  Taw  was  formally 
adopted  as  the  basis  of  the  Jurisprudence  of 
the  Territory,  it  was  the  common  law  "aa 
recognized  in  the  United  States"  that  waa 
adopted,  that  is,  "the  common  law,  or  <av 
nan  icripia,  and  such  British  statutes  of  a 
general  nature,  not  local  to  that  Kingdom, 
nor  in  conflict  with  the  Constitution  or  laws 
of  the  United  States  nor  of  this  Territory, 
which  are  applicable  to  our  condition  and 
.  circomstancea,  and  which  were  in  force  at 
Ml 


the  time  of  our  aepantion  from  the  moCher 
country;"  that  it  waa  not  intended,  l^  the 
adoption  of  the  common  law  in  1876,  to  re* 
peal  the  statute  laws  of  the  Tenitoiy,  but 
only  such  portions  of  the  common  law  were 
adopted  as  did  not  conflict  with  such  statute 
laws ;  that  the  Statute  Lawsgoveming  probate 
courts  and  defining  the  manner  m  which 
wills  should  be  probated  in  the  Territory 
renuiined  in  force  until  modified  by  the  Adt 
of  1889,  and  were  the  basis  of  the  Jurisdic- 
tion and  authority  of  the  probate  courta; 
that  the  probate  of  a  will  in  the  manner  pre- 
scribed by  the  Statute  was  conclusive,  and 
must  be  recoffnized  and  admitted  in  all  coorti 
as  valid,  so  long  as  such  probate  stands ;  and 
that,  as  it  appeared  by  the  record  that  the 
will  was  probated  as  required  by  law,  by 
the  mother  of  the  petitioner,  who  was  aa 
interested  party,  more  than  twenty  veers  prior 
to  the  filiuff  of  his  petition  in  the  probate 
court,  and  that  the  petitioner  delayed  filing 
his  petition  for  more  than  four  years  after  be 
attained  his  majority,  and  as  the  record  stated 
that  the  probate  court  examined  the  will  and 
the  witnesses  mentioned  in  it,  and  found  it 
correct  according  to  law,  approved  it  and 
ordered  it  to  be  recorded  in  the  probate  office, 
and  as,  by  the  Statute  of  New  Mexico  (Com* 
piled  Laws  of  1884,  sees.  1869,  1881),  an  in- 
fant waa  allowed  one  year  after  the  removal 
of  his  disabilities  to  assert  his  rights,  ex- 
cept as  to  real  estate,  in  which  case  the 
pcoiod  was  extended  to  three  years,  the  pe- 
titioner had  no  rights  in  the  premises  and 
no  standing  in  court  at  the  time  he  instituted 
the  proceeaing. 

The  only  question  presented  for  considers-  [UQ 
tion  is  whether,  imder  the  lews  of  the  Terri- 
tory of  New  Mexico,  a  Judgment  of  a  pn^wte 
court  in  that  Territory  admitting  a  will  to 
probate  can  be  annulled  by  the  same  court  in 
a  proceeding  instituted  by  an  heir  more  thaa 
twenty  vears  after  the  oriffinal  Judgment  was 
rendered  and  more  than  K>ur  years  after  the 
heir  became  of  age. 

The  provisions  of  the  laws  of  New  Mexico 
applicable  to  proceedings  such  as  those  in- 
volved in  the  present  case,  which  were  in 
force  at  the  date  of  the  probate  in  1867,  were 
as  follows,  as  contained  in  the  Compiled 
Laws  of  1884 : 

"9  562.  The  several  probate  Judges  shall 
have  exclusive  original  jurisdiction  la  aH 
cases  relative  to  the  probate  of  last  wills 
and  testaments;  the  granting  letters  testa- 
mentary and  of  administration,  and  the  re- 
pealing the  same ;  ...  to  hear  and  de- 
termine all  controversies  respecting  wills, 
the  riffht  of  executorship,  sdministration  or 
guardianship;    .    .     ."    Kearny  Code  1846. 

"g  568.  Appeals  from  the  Judgment  of  the 
probate  court  shall  be  allowed  to  the  district 
court  in  the  same  manner,  and  subject  to  ths 
same  restriction,  ss  in  case  of  appeals  trooi 
the  district  to  the  supreme  ooori^  Keany 
Code  1846. 

«g  1898.  Probate  judges,  la  their  ra^MOl. 
ive  counties,  are  authorMBed  to  qoallff  wilH 
by  receiving  the  evidence  of  tte  witatimm 
who  were  present  at  the  time  of  *^^"g  ite 
same,  and  all  other  acts  in  relatloe  to  ths  ta- 
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▼ettigafcioo  of  the  TAliditj  thereof.*    Act  of 
Jan.  IS,  1868. 

"S  M5.  The  UwB  heretofore  in  force  con- 
cermng  deecenca,  dittributiooe,  wills  and 
leetamenta,  aa  contained  in  the  treatisea  on 
theae  aubjecta  written  by  Pedro  Murillo  de 
Lorde  rVelardel,  shall  remain  in  force  so 
far  aa  tney  are  in  conformity  with  the  Con- 
stitution of  the  United  Stotea,  and  the  sUt- 
ute  laws  in  force  for  the  time  being.  *  Kearny 
Code  1846. 

The  followinir  four  aections  were  enacted 
January  88,  1881 : 

*{  1448.  No  Judge  of  piobate  ahall  have 
the  power  to  declare  any  will,  codicil  or  any 
other  testamentary  disposition  to  be  null  and 
Toid  under  the  pretext  of  the  want  of  the 
ri«ii  aolemnitiea  preaoibed  by  the  lawa  of  this 
[iBij  Territory  by  the  testator  making  such  dis> 
position. 

*i  1447.  When  any  probate  judge  ahall 
doubt  whether  any  testamentary  disposition, 
aa  tboae  mentioned  in  aection  1448,  ousht  to 
be  approred  on  account  of  the  want  of  any 
aolenmity  aa  aforesaid,  in  case  that  such 
should  be  the  opinion  of  any  Judge  of  pro- 
bate, ha  ahall  immediately  return  to  the 
person  who  may  have  applied  for  the  ap- 
proval of  luch  document,  the  testament, 
codicil  or  any  other  testamentary  disposi- 
tion which  may  have  been  placed  in  his 
hands  for  the  approval  thereof,  noting  at  the 
foot  of  said  document  the  positire  reasona 
on  which  ha  founda  hia  opinion  for  refusing 
his  approval. 

*8  1448.  It  ahall  be  the  duty  of  any  per- 
aon  to  whom  may  have  been  returned  a  doc- 
ument, auch  aa  are  mentioned  in  this  Act, 
to  present  the  same  to  the  district  court  of 
their  respective  county  at  the  first  regular 
term  of  said  court ;  and  it  ahall  be  legal  for 
said  court  to  examine  audi  documents,  to- 

Sther  with  the  observations  submitted  by 
B  probate  Judce  who  may  have  refuaed  his 
approval ;  and  It  shall  be  the  duty  of  the 
aald  diatrict  ooart»  at  the  same  term,  to  de- 
clare the  validity  or  nullity  of  such  docu- 
ments, and  to  return  the  aame,  after  making 
ita  deciaion,  to  the  party  interested. 

*S  1448.  If,  in  the  Judgment  of  any  pro- 
bate Judge  of  thia  Territoij,  any  will,  codi- 
cil or  any  other  teatamentary  disposition 
does  not  inerit  hia  approval,  be  shall  return 
the  same  to  the  party  interested,  aa  required 
in  aection  1447 ;  but  in  thia  case  the  probate 
Judge  ahall  grant  letten  of  administration  to 
the  person  or  persons  appointed  as  testament- 
ary executor  In  aald  documenta  in  preference 
to  any  other  person  who  may  alao  aolicit 
them:  I^t^Mm,  That  any  proceedinra  had 
by  said  Judgea  of  probate  not  in  conrormity 
with  the  provisions  of  this  Act  shall  be  de- 
clared null  and  of  no  effect  by  the  district 
court,  and  all  at  the  coat  of  the  said  probate 
Judgea.* 

No  further  change  in  the  Probate  Laws  waa 
made  until  1888. 

In  addition  to  the  foregoing,  may  be  men- 
tioned the  following,  by  which  all  laws  in 


force  in  New  Mexico  touching  wills,  if  any, 
additional  to  those  contain^  in  Velarde's 
treatise,  were  continued  in  force  until  sup- 
planted by  legislation : 

**  All  laws  heretofore  in  force  in  thta  Ter- 
ritory, which  are  not  repugnant  to,  or  incon- 
sistent with,  the  Constitution  of  the  United 
Statea,  and  the  laws  thereof,  or  the  statute 
laws  in  force  for  the  time  being,  shall  be 
the  rule  of  action  and  decision  in  this  Terri- 
tory.* Kearny  Code  1848.  tit.  Law$,  sec.  1, 
found  in  Compiled  Lawa  of  1884,  p.  114. 

This  section  was  substantially  re-enacted 
by  the  Act  of  July  14,  1851,  and  again  in 
the  Compiled  Laws  of  1885,  p.  518  (chapter 
LXXn.  sec.  8),  but  was  omitted  by  the 
compilers  from  the  Compiled  Laws  of  1884, 
on  the  ground  that  in  their  opinion  it  waa 
** obsolete  and  out  of  date."  Comp.  Laws 
1884,  p.  1402,  par.  72.  The  volume  of  1884 
is,  however,  only  a  compilation  of  existing 
law  and  neither  re-enacta  nor  repeala  any- 
thing. 

Tm  common  law  waa  uot  adopted  in  New 
Mexico  until  1878,  when  the  following  Act 
was  passed  (Act  of  Jan.  7.  1878.  chap.  8, 
§8;  Compiled  Laws,  g  1828) :  ** In  all  the 
courts  of  this  Territory,  the  common  law  aa 
recognized  in  the  United  Btatea  of  America 
shall  be  the  rule  of  practice  and  decision.* 

Upon  this  Act  the  Supreme  Court  of  New 
Mexico  baa  held  as  follows :  **  We  are  there- 
fore  of  opinion  that  the  Legislature  intended, 
bv  the  language  used  in  that  section,  to 
adopt  the  common  law,  or  leg  non  teripia,  and 
such  British  statutes  of  a  general  nature, 
not  local  to  that  Kingdom,  or  in  conflict 
with  the  Constitution  or  lawa  of  the  United 
Statea,  nor  of  this  Territory,  which  are  ap- 
plicable to  our  condition*  and  circumstancea, 
and  which  were  in  force  at  tlie  time  of  our 
separation  from  the  mother  country.  *  Brown* 
ina  V.  Browning,  8  N.  M.  871. 

In  regard  to  tlie  argument  made,  that  by 
the  proviaion  in  the  Organic  Act  of  New 
Mexico,  declaring  that  the  Jurisdiction  of 
the  probate  courta  ahould  be  ^aa  limited  by 
law*  (Act  of  Sept.  9,  1850.  $  10,  9  Sut. 
449),  the  practice  and  procedure  of  the  com- 
mon law  touching  matten  of  probate  came 
into  force  in  New  Mexico,  regardleas  of  any 
statutory  provisions  of  the  Territory,  which 
view  is  sought  to  be  supported  by  a  reference 
to  F^rru  v.  m^igif^lV.  8.  *)  Wall.  876 
[88:  888],  it  mtf^  be  said,  that  that  case  re- 
fatea  only  to  the  Jurisdiction  and  not  to  the 


practice  of  thoae  courts :  and  that,  in  B 
btukU  T.  nomlm,  85  U.  8.  18  Wall.  848, 
[81 :  988],  this  court,  speaking  by  Mr 
Bradley,  said :  **  From  a  review  of  the  en- 
tire past  legislation  of  Congress  on  the  sub- 
ject under  consideration,  our  oonduaion  ia 
that  the  practice,  pleadinga  and  forma  and 
modea  of  proceeding  of  the  territorial  courta, 
aa  well  as  their  respective  Jurisdictions,  sub- 
ject, ss  before  said,  to  a  rew  express  or  im- 
plied conditions  in  the  Organic  Act  itaelf, 
were  intended  to  be  left  to  the  legialative 
action  of  the  Territorial  Asaembliea,  and  to 
the  regulationa  which  might  be  adopted  by 
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the  courts  themselTet.  Of  conne,  in  case  of 
any  difflcultiet  arising  out  of  this  state  of 
things,  Congress  has  in  its  power  at  any  time 
to  establish  such  regulations  on  this,  as  well 
as  on  any  other,  subject  of  legislation,  as  it 
shall  deem  expedient  and  proper.* 

From  an  examination  of  the  provisions  of 
the  "Laws  of  Velarde,"  which,  under  the 
proTisions  of  the  Eeamy  Ckxle,  remained  in 
force  until  modified  by  statute,  we  are  of 
opinion  that  the  practice  and  procedure  of 
the  probate  courts  were  matters  of  statutory 
regulation ;  that  the  probate  judffe  had  juris- 
diction to  admit  wills  to  probate  by  receiving 
the  evidence  of  the  witnesses;  and  that  his 
judgment  was  valid  and,  although  review- 
able on  appeal,  was  conclusive  unless  ap- 
pealed from  and  reversed. 

It  is  to  be  remarked  that,  in  the  findings 
of  fad  made  by  the  Supreme  Court  of  the 
Territory,  it  is  not  stoted  that  William  Bent 
was  not  present  at  the  probate  and  was  not 
cited  to  appear,  but  it  is  stated  only  that  the 
record  does  not  disclose  whether  or  not  he 
was  summoned  to  be  present. 

Sections  1860,  1868  and  1869  of  the  Com- 
piled Laws  of  New  Mexico  of  1884  are  as 
follows : 

**§  1860.  The  followinff  suits  or  actions 
may  be  brought  within  the  time  hereinafter 
limited,  respectively,  after  their  causes  ac- 
crue, and  not  afterwMds,  except  when  other- 
wise speciallv  provided." 

**  g  1868.  Tnose  founded  upon  accounts  and 
unwritten  contracts,  those  brought  for  in- 
juries to  property,  or  for  the  conversion  of 
personal  property,   or  for  relief  upon  the 

ground  of  fraud,  and  all   other  actions  not 
erein  otherwise  provided  for  and  specified, 
within  four  years." 

*"§  1869.  The  times  limited  for  the  bring- 
ing of  actions  herein  shall,  in  favor  of  minors 
and  persons  insane  or  under  any  legal  disa- 
bility, be  extended  so  that  they  shall  have 
one  year  from  and  after  the  termination  of 
such  disability  within  which  to  commence 
said  actions." 

It  was  held  by  the  Supreme  Court  of  New 
Mexico,  in  Brcioning  v.  Browning,  8  N.  M. 
871.  that  the  limiutions  of  the  Statute  of 
January  88,  1880,  of  New  Mexico,  of  which 
those  three  sections  are  a  part,  applied  to 
proceedings  in  the  probate  court.  We  think 
this  construction  was  correct,  and  that  the 

J^resent  suit  is  an  action  to  annul  a  former 
udgment  of  the  probate  court  Such  is  the 
character  of  the  judgment  declaring  the 
former  probate  to  be  null  and  void. 

Moreover,  by  sections  1446-1449  of  the 
Compiled  Laws,  before  quoted,  the  course  of 

Srocedure  of  the  probate  judge  was  distinctly 
eflned,  and  he  hiad  no  power  to  declare  thie 
will  void.  On  the  contrary,  his  proceeding, 
not  being  in  conformity  with  the  provisions 
of  the  Act  of  January  96,  1861,  was.  as  de- 
clared by  that  Aci»  null  and  of  no  af- 
fect 
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PiOUe  Land  Strip,  anneaoedto  Eatt0m  Dittriti 
<f  Twu-^rcuit  etmrt  for  thai  di&iriei  ksi 
furitdieHon  of  trial  for  murder  in  I\Mic 
Land  Strip— Act  qf  1889.  eonitituii<maii^pf 
^-plaeeof  trial  of  crime  committed  omteide  ^ 
State—ex  post  facto  law-^evidenee, 

L  The  PabHo  Land  Strip,  west  of  the  lOOthmerU- 
iao,  bounded  on  the  south  hj  Texas,  on  the  weis 
by  New  Mexioo  and  on  the  north  by  Ooloradoand 
KaniB,  was  annexed  hf  the  Act  of  1880  to  tbt 
Hastem  District  of  Texas  fOr  such  Judicial  pur* 
poses  as  bf  that  Act  appertained  to  the  court  bekl 
at  Paris  hi  that  district 
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X  The  Circuit  Oonrt  of  the  United  States  for 
Butem  District  of  Texas  bad  jurisdiction  to  trj 
defendant  for  the  offense  of  murder  committed 
prior  to  the  paange  of  the  Act  of  1880.  in  the 
Public  Land  Strip,  no  prosecution  for  the  offcoee 
bavioff  been  commenced  iMfore  the  Aol  was 

8.  Such  Act,  so  constmed,  is  not  in  vlolatioo  of 
sea  S,  art  8,  of  the  Constitution,  supptonentad  bj 
the  Sth  Amendment,  which  provide  for  a  trial  of 
the  accused  within  the  State  and  district  where 
the  crime  was  committed,  which  district  shaD 
have  been  preriously  ascertained  hf  law. 

4.  In  respect  to  crimes  committed  outalde  of  the 
States,  in  some  place  within  the  ezdudve  jori^ 
dicdon  of  the  United  States,  Conffress  is  not  for- 
bidden, b7  the  second  secticn  of  articles  of  the 
OonstitutJon,  from  providinff  a  place  of  trial  dif* 
ferent  from  the  one  in  which  the  accused  mlchi 
have  been  tried,  at  the  time  the  offense  was  OQM- 
mltted* 

&.  A  crime  committed  against  the  laws  of  the  Um^ 
ed  States,  out  of  the  limits  of  a  State,  Is  not  local 
but  may  be  tried  at  such  place  as  Oongresi  shall 
designate  b j  law. 

6L  The  Act  of  1880  is  not  an  em  post  /asto  law,  te 
that  it  subjects  the  accused  to  trial  In  tbt  Bartet* 
District  of  Texas  rather  than  in  some  other  jndl- 
del  dtotrict,  as  this  does  not  alter  hte  altoaSloa  ta 
respect  to  the  offense  or  Its  oonseqt 

T.  A  report  of  the  attomej-geoeral  of 
the  governor  of  that  State,  in  regard  to  the 
of  a  person,  which  contains  stateoenta 
ing  to  have  been  made  by  defeodaata,  and  whleh 
connected  them  with  the  killing  of  said  penoo.  ti 
not  evidence  upon  the  trial  of  defeodaots  for  the 
murder  of  said  peiBOo,  althoogh  the 
general  is  the  attoroe j  of  the  defendants 
and  denies,  as  a  witness,  the  troth  d  Sh 
moots  therein  contained. 

[Na  1811.] 
Argued  Dec  U,  18, 1890.  Decided  Jmm.  8$.  J892 

PI  ERROR  totheCfarcaitOoort  of  iheUailcd 
Statea  for  the  Eastern  District  of  T^ns,  to 
review  a  Judgment  of  ooovicttoo  and 
to  death  of  pmintifls  in  error  for  mordar 
mltted  July  86, 1888,  In  the  Pabttc  Land  Strips 
commonly  called  *'No  Man's  Land«* 

The  facts  are  stated  in  the  optnta. 

Mmn,  John  F.  DU1ob»  Qm^  B 
Wm.  B.  Dof,  Joeeoh  F^mee  and  Wm.  K 
ingteti,  for  plainiiffs  in  eirog: 

IWDLIk 
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ne  Olfeutl  Court  of  the  UDited  States  for 
the  BMtem  District  of  Texas  bad  no  Jaiisdio- 
Uoo  of  the  offense  charged  in  the  indictment 

UniUd  8tatm  t.  Ta-uan-ga-ca,  Hemp.  804; 
United  Statsi  t.  Iw,  Hemp.  582;  UniUdStatm 
T.  Albert^,  Hemp.  444;  JBs  parU  BMman,  8  U. 
8.  4  Cranch,  75  (2:  554):  ^Tntig  r  MimtnaH, 
107  U.  a  281  (27:  508);  Bm  Murphy,  1  Woolw. 
141. 

The  Act  of  liarch  1, 1889,  does  not  apply  to 
past  offenses. 

Cool^,  Const  Um.  870;  Sedgwick,  Stat  and 
Const  Law  (2d  ed.)  184, 188,  ift;  Chew  Bmmg 
T.  United  8tate$,  112  U.  8.  588  (28: 770);  United 
etatee  t.  Starr,  Hemp.  480;  United  Statee  t. 
Beth.  7  U.  8.  8  Crancb.  880,  418  (2:  470,  488); 
OMt  T.  Minneeota,  78  U.  8. 0  WaU.  85  (19:  578); 
Deeoe  MJg.  Oo.,  Petitions,  108  U.  8.  417  (27: 
7891 

The  admissloii  in  eTidence,  at  the  instance  of 
the  goTemment,  of  the  report  of  £z-Attomej- 
General  Bradford  was  erroneous. 

Heg.  T.  WiOtajne.  8  Cox.  C.  C.  848;  The  Lock- 
Ube,  1  £ng.  L.  &  Eq.  845;  Oom,  t.  ^Tmiiofi,  11 
GraT.  84;  PtepU  t.  Saford,  5  Denio,  112;  M> 
lonf  T.  Aaniri(/,  58  kT  T.  280;  1  Whart  Br. 

§549;  2  PhUlipps,  Er.  (5tb  Am.  ed.)  881; 
Urkie,  Et.  (lOth  Am.  ed.)  250;  Best  £t. 
«  845;  Beg,  r.  BaU,  8  Car.  A  P.  746;  Oem.  t. 
WeUi,  4  Grav,  585;  FlupU  t.  Jaeobe.  49  Cat 
884jifsM«Mt  T.  OMier,  14  Jor.  821;  Adame 
▼.  WSlMfsr,  97  Massw  87;  Steams  t.  Merchants 
Bank,  58  Pa.  490;  Oew  t.  Bagret,  55  Yt  24; 
BauakeU  T.  JT^Of,  22  8.  C.  187, 197:  Burkhalter 
▼.  JSUwonlt,  18  Q^  598;  BaltimaredO,  B.  Co. 
▼.  Aa<0,  41  Md.  288;  Bgermn  ▼.  ilMn^lim,  102 
Mass.  528;  HuHeg  t.  iSMf,  4  L.  R.  A.  181,  48 
Ohio  St  820. 

Ifsiiiff .  W.  H.  H.  HUUr,  AUg-Qeei..  and 
Waa^H,  Tall,  Midtar^Qen.,  for  dafeodant 
In  error. 

H^.  «^ii«lte  Barliui  daliTerad  the  opinion 
of  the  oourt: 

The  plaintiffs  in  error,  with  others,  were 
indicted  in  the  oourt  below  at  ita  Cctobei 


Tenn,  1889,  and  were  conTicted  and 
fenced  to  suffer  death,  for  the  erime  of  mur- 
der alleged  to  ha^e  been  committed  on  the 
S5th  day  of  July,  1888,  in  that  part  of  the 
United  Stataa  designatad  in  numerous  pub- 
lic dooumanta  aa  die  "Public  Land  Strip,* 
but  commonlT  called  *No  ]Can*8  Land."  It 
la  187  milea  in  length,  844  milea  in  width. 
Ilea  between  the  lOOlh  meridian  of  longitude 
and  the  Territory  of  New  Mezioo,  and  ia 
bonndad  oe  the  aouth  br  that  part  of  Tezaa 
known  aa  the  "Panhanale,"  and  by  I[anaaa 
and  Colorado  oe  the  north. 

The  ptoaecntioo  waa  baaed  upon  aeotion 
8889  of  tbeBariaed  Statutea,  providing  that 
"arefy  perwrn  who  commits  murder 
within  any  fort»  amnal,  dock-yud,  maga- 
|f  ^01  tine  or  in  any  other  place  or  district  of 
country  under  the  aiolmye  luriadiction  of 
the  United  Slatea,  .  .  .  shall  suffer  death  ;* 
and  mpam  the  Act  td  Congress  of  Mardi  1, 
1889,  eatabliahing  a  court  of  the  United  Statea 
for  the  Indian  Imitory  and  for  other  pur 


poaea.  and  attachinf  a  part  of  that  Territory, 

rcr  limited  Judicial  purpoaea,  to  the  Eastern 

DIatriflt  or  T9XM.    m  6tat  278.  chap.  888. 

The  prineipal  aarignmant  of  emr  ia  baaed 

iMu.a. 


upon  these  general  propositions:  That  at 
the  date  of  toe  alleged  homicide  the  Public 
Land  Strip  waa  not  within  the  Jurisdiction 
of  any  particular  State  or  federal  district 
and  that  no  court  of  the  United  States  had 
Jurisdiction  to  try  the  alleged  offense,  or  if 
any  court  had  Jurisdiction  it  waa  not  the 
court  below,  but  the  Circuit  Court  of  the 
United  Statea  fdr  the  Northern  District  of 
Texas,  or  that  of  the  District  of  Kansas  in 
which  the  defendanta  were  found  and  ar- 
rested ;  and  that  if  the  aboTe  Act  of  March 
1,  1889— -under  which  alone  this  prosecution 
was  conducted— placed  the  Public  lAud  Strip 
within  the  limita  of  the  Eastern  District  of 
T^xaa,  it  did  not  and  consistently  with  the 
Constitution  of  the  United  Statea  could  not 
giTe  the  circuit  court  for  that  district  Ju- 
risdiction of  offenses  conunitted  prior  to  its 
enactment 

Did  Congress  intend  to  attach  the  Public 
Land  Strip  to  the  Eastern  District  of  Texas 
for  any  purpoae7  That  necessariW  is  the 
question  to  be  first  considered.  Ana  it  must 
be  determined  without  reference  to  the  Act 
of  May  2,  1890.  proridinff  a  temporary  ffor- 
emment  for  Oklahooia;  for  that  Act  while 
including  thia  Strip  within  the  Territory  of 
Oklahoma,  declarea  that  all  "erimea  com- 
mitted in  said  Tttritory"  prior  to  its  pssssge 
"shall  be  tried  and  proaecuted.  and  proceeded 
with  until  Anally  aisposed  of,  in  tne  courts 
now  [then]  baring.  JuriadicUon  thereof,"  as 
if  that  Act  had  not  been  passed.  28  Stat 
81,  88,  chap.  188.  ^  1,  9.  We  will  be  aided 
in  the  aolution  or  the  question  of  Jurisdiction 
by  recalling  the  history  of  the  Public  Land 
Strip,  and  varioua  Acta  of  CongreaB|  preced- 
ing that  of  1889,  which  are  suppoaed  to  haTe 
aome  bearing  upon  thia  oaae. 

ne  Public  Luid  Strip  waa  once  a  part  of 
the  posaessiona  of  Mexico.  Thia  appean 
from  the  Treaty  of  January  12, 1828,  between 
the  United  Statea  of  America  and  the  United 
Mexican  Statea,  conikrminf  the  prerious 
Tre^y  of  February  22,  1819,  with  the  Mon- 
archy of  Spain.  8  Stat  872,  874.  When 
Texaa  achiered  ita  independence  thia  Strip 
was  within  ita  limita.  Indeed,  the  Bepublic 
of  Texaa  originally  embraced  the  present 
territory  of  the  State  of  Tuua.  aa  well  as 
parte  of  what  now  constitutea  New  Mexico, 
Ariiona,  Colorado  and  Kanaaa.  On  the  day 
of  ita  admission  into  the  Union,  by  the  Joint 
Resolution  of  December  29. 1845,  ^Judicial 
District  of  Tbxaa  was  established,.amnracing 
the  entire  State.    9  Stat  1,  108.  ^ 

Congress,  \]j  an  Act  of  September  9.  1850, 
chap.  49  (9  Stat  448),  made  certain  propoai- 
tiona  to  Ttoaa,  one  of  which  waa  that  ita 
boundary  on  the  north  should  commenoe  at 
the  point  where  the  meridian  of  one  hundred 
degraea  west  from  Greenwich  is  intersected 
by  the  parallel  of  thirty-six  degreea  thirty 
minutea  north  latitude,  and  run  from  that 
point  due  west  to  the  meridian  of  one  hun- 
dred and  three  degreea;  thenoe  dna  aouth  to 
the  thirty-aecood  degree  of  north  latitude ; 
thence  on  the  latter  iMrallel  lo  the  Rio  BiaTO 
del  Norte,  and  thence  with  the  channel  of 
that  riTsr  lo  the  Gulf  of  Mezioo.  Thia 
prqpoaitioo  waa  accepted  by  Texaa.  Oldham 
*  Wbita's  Digest  Uwa  of  Tana,  p.  66.    By 
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the  same  Act,  g  2,  the  eastern  boundary  of 
New  Mexico  was  established  on  the  one  hun- 
dred and  third  meridian.  The  remaining 
territory  of  Texas,  as  it  was  when  admitted 
into  the  Union,  passed  by  that  Act  imder  the 
jurisdiction  of  the  United  States.  The  Ter- 
ritory of  Kansas  was  organized  by  the  Act 
of  ^jJO,  1854,  chap.  59,  sec  19  (10  Stat 
277,  288),  its  southern  line  being  fixed  on 
the  87th  parallel  of  north  latitude.  The 
Territory  of  Colorado  was  organized  by  an 
Act  approved  February  28,  1861,  sec.  1  (12 
Stat.  chap.  59),  its  eastern  boundary  being 
on  the  l02d  meridian,  and  its  southern 
boundary  being  on  the  87th  parallel  of  north 
latitude.  The  result  of  all  these  enactments 
was  that  the  body  of  public  lands,  known  as 
the  Public  Land  Strip,  was  left  outside  of 
Texas  as  well  as  of  the  Territories  of  New 
Mexico,  Kansas  and  Oolorado. 

[IM]  ^  ^^  ^^^  ^^  February  21,  1857,  vne  State 
of  Texas  was  divided  into  two  Judicial  dis- 
tricts, the  Western  and  the  Eastern.  11  Stat 
164.  The  Northern  District  was  established 
by  an  Act  passed  February  24,  1879,  with 
courts  at  Waco,  Dallas  County,  and  Graham, 
Young  County,  embracing  one  hundred  and 
ten  counties  by  name,  including  Sherman, 
Hansford,  Ochiltree  and  Lipscomb  in  the 
Panhandle,  immediately  south  of  the  Public 
Land  Strip,  and  Hemphill,  Wheeler,  Col- 
lingsworth and  Childress  immediately  west 
of  the  100th  meridian,  and  Hardeman,  Wil- 
barger, Wichita,  Clay,  Montague,  Cooke, 
Grayson,  Fannin  and  Lamar  immediately 
south  of  the  Indian  Territory,,  in  the  central 
and  eastern  parts  of  Texas,  but  excluding 
the  Counties  of  Red  River  and  Bowie  in  the 
latter  State  near  the  Arkansas  line.  The 
same  Act  enlarges  the  Eastern  District  of 
Texas  and  designates  all  the  counties  that 
should  thereafter  compose  the  Eastern  and 
Western  Districts,  resiMSCtivelv.  Under  this 
Act  the  Eastern  District  embraced,  amonff 
others,  the  counties  next  to  Louisiana  ana 
Arkansas,  including  Red  River  and  Bowie. 
20  Stot  818,  chap.  97. 

An  Act  of  Congress  was  passed  January  0, 
1888,  chap.  18,  for  the  holding  at  Widiita 
of  a  term  of  the  District  Court  of  the  United 
States  for  the  District  of  Kansas  and  for  other 
purposes.  22  Stot  400.  By  that  Act,  *all 
that  part  of  the  Indian  Territory  lying  north 
of  the  Canadian  River  and  east  of  Texas  and 
the  100th  meridian  not  set  apart  and  occupied 
by  the  Cherokee,  Creek  and  Seminole  Indian 
tribes  *  was  annexed  to  the  District  of  Kan- 
sas ;  and  the  United  Stotes  District  Courts  at 
Wichito  and  Fort  Scott  in  that  district  were 
given  **  exclusive  original  jurisdiction  of  all 
offenses  committed  within  the  limits  of  the 
territory  hereby  annexed  to  said  District  of 
Elansas  against  any  of  the  laws  of  the  United 
Stotes  now  or  that  may  hereafter  be  operative 
therein.*  %  2.  It  was  further  provided: 
**%  8.  That  all  that  portion  of  the  Indian 
Territory  not  annexed  to  the  District  of 
Kansas  by  this  Act  and  not  set  apart  and 
occupied  by  the  Cherokee,  Creek,  Choctow, 
Chickasaw  and  Seminole  Indian  tribes,  ^all, 

[169]  from  and  after  the  passage  of  this  Act,  be 
annexed  to  and  constitute  a  part  of  the 
United  States  Judicial  district  known  as  the 
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Northern  District  of  Texas ;  and  the  United 
Stotes  District  Court  at  Qraham,  in  aald 
Northern  District  of  Texas,  shall  have  ex- 
elusive  original  jurisdiction  of  all  offenses 
committed  within  the  limits  of  the  territoiy 
hereby  annexed  to  said  Nortiiem  District  dr 
Texas  against  any  of  the  laws  of  the  United 
States  now  or  that  may  hereafter  be  operative 
therein.  §  4.  That  nothing  contoinea  in  thia 
Act  shall  be  construed  to  affect  in  any  man* 
ner  any  action  or  proceeding  now  penaing  in 
the  Cireuit  or  District  Court  for  the  Western 
District  of  Arkansas,  nor  the  execution  of 
any  process  relating  thereto ;  nor  shall  any- 
thing  in  this  Act  be  construed  to  give  to  said 
District  Courts  of  Elansas  and  Texas,  re- 
spectively, any  greater  lurisdiction  in  that 
piut  of  said  Indian  Territory  so  as  aforesaid 
annexed,  respectively,  to  said  District  of 
Kansas  and  said  Northern  District  of  Texas 
than  might  heretofore  have  beat  lawfully  ex- 
ereised  therein  by  the  Western  District  <^ 
Arkansas;  nor  shall  anything  in  this  Act 
contoined  be  construed  to  violate  or  impair, 
in  any  respect,  any  trtaty  provision  what- 
ever. "  It  is  insisted,  on  behalf  of  the  United 
Stotes,  that  this  Act  attached  the  Public  Land 
Strip  to  the  Northern  District  of  Texas ;  that 
the  words,  "Indian  Territory,"  were  used  to 
include  that  Strip ;  and  that  such  a  constmc- 
tion  is  sustoined  both  by  executive  recogni- 
tion and  by  the  legislation  of  Congress. 

Then  comes  the  Act  of  March  1, 1889,  cfaan. 
888,  above  referred  to  (25  Stot  788) ,  which, 
it  is  contended,  transferred  the  Public  Lsod 
Strip  from  the  Northern  District  to  the  East- 
ern District  of  Texas.  By  ite  first  section  a 
United  Stotes  court,  to  be  held  at  Muscogee, 
is  estoblished,  **  whose  Jurisdiction  shall  ex- 
tend over  the  Indian  Territory,  bounded  as 
follows,  to  wit :  north  by  the  Btoto  of  Kan- 
sas, east  by  the  Stotes  pi  Missouri  and  Ar- 
kimsas,  south  by  the  Stoto  of  Tbzas  and  west 
by  the  Stoto  of  Texas  and  the  Territory  of 
New  Mexico.  *  It  is  given  "  exclusiveoriglnal 
Jurisdiction  overall  offenses  against  the  Jaws 
of  the  United  Stotos  committed  within  the 
Indian  Territory  as  in  this  Act  defined,  not 
punishable  by  death  or  by  imprisonment  at 
haid  labor.*  %  6.  That  court  was  also  gives 
**  Jurisdiction  in  all  civil  cases  between  citi- 
zens of  the  United  Stotes  who  are  residenU 
of  the  Indian  Territory,  or  between  citizens  [1T9| 
of  the  United  Stotes,  or  of  any  State  or  Ter- 
ritory therein,  and  any  citizen  of  or  person 
or  persons  residing  or  found  in  the  Indian 
Territo^,  and  when  the  value  of  the  thing 
in  controversy,  or  dsmages  or  money  claimed, 
shall  amount  to  one  hundred  dollars  or  more : 
Provided,  That  nothing  herein  coatained 
shall  be  so  construed  as  to  give  the  oout 
Jurisdiction  over  controversies  between  per- 
sons of  Indian  blood  only.*    8  ^ 

The  seventeenth,  eighteentn  sad  twenty- 
eighth  sections  of  that  Act  are  as  f611ows: 

**&  17.  That  the  Chickasaw  Nation  and  tbs 
portion  of  the  Choctow  Nation  within  tbs 
following  boundaries,  to  wit:  beffinninjr  on 
Red  River  at  the  southeast  comer  of  the  C»oe- 
tow  Nation ;  thence  north  with  the  boondaiy 
line  between  the  said  Choctow  Nation  and 
the  Stoto  of  Arkansss,  to  a  point  whsvs  Big 
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\  Creek,  a  tributary  of  the  Black  Forts  of  the 
Kimlsbi  River,  oroeees  the  said  boondarj 
line ;  thence  westerly  with  Big  Creek  and  the 
said  Black  Fork  to  the  iunction  of  the  said 
Black  Fork  with  Buffalo  Creek ;  thence  north- 
westerly  with  said  Buffalo  Creek  to  a  point 
where  the  same  is  crossed  bv  the  old  military 
road  from  Fort  Bmitli,  Arkansas,  to  Bogfy 
Depot,  in  the  Choctaw  Nation ;  thence  south- 
westerly with  the  said  road  to  where  the 
same  crosses  Perryrille  Creek ;  thence  north- 
westerly up  said  creek  to  where  the  same  is 
crossed  by  the  Missouri,  Kansas  and  Texas 
Railway  irack ;  thence  northerly  up  the  cen- 
ter of  the  main  track  of  the  said  road  to  the 
South  Canadian  River;  thence  up  the  center 
of  the  main  channel  of  the  said  river  to  the 
western  boundary  line  of  the  Chickasaw  Na- 
tion, the  same  being  the  northwest  comer  of 
the  said  nation ;  thence  south  on  Uie  boundary 
line  between  the  said  nation  and  the  reserva- 
tion of  the  Wichita  Indians ;  thence  continu- 
ing south  with  tlM  boundary  line  between 
the  said  Chickasaw  Nation  imd  the  reserva- 
tions of  the  Kiowa,  Comanche  and  Apache 
Indians  to  Red  River ;  thence  down  said  river 
to  the  place  of  beginning;  and  all  that  por- 
rivii  ^^"'^  of  the  Indian  Territ<»y  not  annexed  to 
l^^^i  the  District  of  Kansas  by  the  Act  approved 
January  sixth,  eighteen  hundred  and  eighty- 
three,  and  not  set  apart  and  occupied  by  the 
live  dvilized  tribes,  shall,  from  and  after 
the  passage  of  this  Act,  be  annexed  to  and 
constitute  apart  of  the  Eastern  Judicial  Dis- 
trict of  the  State  of  Texas,  for  Judicial  pur- 


"g  la  That  the  Counties  of  Lamar,  Fiui- 
nin.  Red  River  and  DelU  of  the  State  of 
Texas,  and  all  that  part  of  the  Indian  Ter- 
ritory attached  to  the  said  Eastern  Judicial 
District  of  the  Stote  of  Texas  by  the  provis- 
ions of  this  Act,  shall  constitute  a  division 
of  the  Eastern  Judicial  District  of  Texas ; 
and  terms  of  the  Circuit  and  District  Courts 
of  the  United  States  for  the  said  Eastern 
District  of  the  State  of  Texas  shall  be  held 
twice  In  each  year  at  the  City  of  Paris,  on 
the  third  Monoays  in  April  and  the  smxhu! 
Mondays  in  October ;  and  the  United  States 
oouru  herein  provided  to  be  held  at  Paris 
shall  have  exclusive,  original  jurisdiction  of 
all  offenses  committed  against  the  laws  of 
the  United  Sutes  within  the  limits  of  that 
portion  of  the  Indian  Territory  attached  to 
the  Eastern  Judicial  District  of  the  State  of 
Texas  by  the  provisions  of  this  Act,  of  which 
Jurisdiction  is  not  given  by  this  Act  to  the 
oooit  herein  established  in  the  Indian  Terri- 
tory; and  all  cifil  process,  issued  against 
persons  resident  in  the  said  Counties  of 
Lamar,  Fannin,  Red  River  and  Delta,  cog- 
niiable  before  the  United  SUtes  courts,  shiUl 
be  made  returnable  to  the  courts,  respectively, 
to  be  held  in  that  City  of  Paris,  Texas.  And 
all  prosecutions  for  offenses  committed  in 
either  <^  said  last-mentioned  counties  shall 
be  tried  in  the  division  of  said  Eastern  Dia- 
trict  of  which  said  counties  form  a  part: 
iVssrfdsif,  That  no  process  issued  or  prosecu- 
tion commenced  or  suit  instituted  before  the 
passage  of  this  Act  shall  be  in  any  way 
affected  by  the  provisions  thereof. ' 

**{(  sa  That  all   laws  and  parU  oT  lawa 


inconsistent  with  the  provisions  of  this  Act 
be,  and  the  same  are  hereby,  repealed.* 

Other  sections  prescribe  the  modes  of  pro* 
ceduro  in  the  court  established  by  that  Act 
and  the  punishment  for  numerous  offenses. 

From  tnis  history  of  the  Publ  ic  Land  Strip  r « »v«i 
it  appears :  1.  That  by  the  Act  of  1888  aft  l*^*J 
of  the  "  Indian  Territory"  north  of  the  Cana- 
dian River  and  east  of  Texas  and  the  100th 
meridian,  not  set  apart  and  occupied  bjr  the 
Cherokee,  Creek  and  Seminole  Indian  tribes, 
was  attached  to  the  District  of  Kansas,  while 
the  portion  not  so  annexed,  and  not  set  apart 
and  occupied  by  the  Cherokee,  Creek,  Choc- 
taw, Chickasaw  and  Seminole  Indian  tribes, 
was  annexed  to  the  Northern  District  of 
Texas,  saving  actions  or  proceedings  pending 
in  the  Circuit  or  District  Court  for  the  West- 
ern District  of  Arkansas.  2.  That,  by  tbe  Act 
of  1889,  the  court  established  for  the  Indian 
Territory  was  given  exclusive  original  Juris- 
diction over  afl  offenses  against  the  laws  of 
the  United  States  committed  within  the  In- 
dian  Territory  as  defined  by  that  Act,  not 
punishable  by  death  or  by  imprisonment  at 
nard  labor.  8.  That  exclusive  original  juris- 
diction was  given  by  the  Act  of  1889  to  the 
courts  of  the  united  SUtes,  sitting  at  Parin, 
Texas,  of  all  such  offenses,  committed  within 
the  portion  of  the  Indian  Territory  annexed 
to  the  Eastern  District  of  that  State,  of  which 

Jurisdiction  was  not  given  to  the  court  estab- 
i^ed  in  and  for  the  Indian  Territory. 
Much  of  the  discussion  by  counsel  was  di- 
rected to  the  inquiry  whether  the  Act  of  1883 
attached  the  Public  Land  Strip  to  tlie  North- 
ern District  of  Texas.  In  view  of  the  rela- 
tions which  certain  Indian  tribes  once  held 
to  that  Strip,  under  treaties  with  the  United 
States— which  treaties  will  be  referred  to  in 
another  connection — there  are  some  reasous 
for  holding,  in  accordance  with  the  conten- 
tion of  the  government,  that  it  was  so  at- 
tached to  that  district.  But  it  is  not  neces- 
sary to  decide  that  point;  for,  however  it 
might  be  determined,  the  question  would  re- 
main whether  the  Public  Land  Strip  was  not 
within  that  portion  of  the  Indian  Territory, 
defined  in  the  Act  of  1889,  which  was  as- 
signed by  that  Act  for  certain  Judicial  pur- 
poses to  the  Eastern  District  of  Texas.  If 
It  was,  the  court  below  had  Jurisdiction  of 
the  offense  charged  in  the  indictment,  unless 
the  latter  Act  is  construed  as  having  no  ap- 
plication to  offenses  committed  prior  to  its 
passage.  The  Act  of  1888  is  chiefly  import- 
ant in  the  present  inquiry  as  it  may  serve  to 
explain  the  provisions  of  the  Act  of  1889. 

It  is  certain  that  after  as  well  as  before  the  ,  ,  <*«  i 
passage  of  the  Act  of  1888,  various  public  ^^'''J 
officers  and  committees  in  Congress  described 
the  **  Indian  Territory"  as  lyins  east  of  tbe 
100th  meridian,  and  represented  the  Public 
Land  Strip  as  beinjr  unattached  to  any  Jn- 
dicial  district.^    The  most  significant,  per- 
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haps,  of  all  the  official  documents  of  this 
class  are  the  letter  of  the  Attorney-General 
of  the  United  States  to  the  President  under 
date  of  November  16,  1887,  and  that  of  the 
Secretary  of  the  Treasury,  to  the  Speaker  of 
the  House  of  RepresentatlTes,  under  date  of 
May  1,  1888.  The  former  describes  the  Pub- 
lic  Land  Strip  as  ^bounded  on  the  north  by 
the  States  of  Kansas  and  Colorado,  on  the 
east  by  the  Indian  Territory,  on  the  south  by 
Texas  and  on  the  west  by  New  Mexico."  and 
says  that  it  was  not  then  **  embraced  in  any 
district  established  by  law  of  the  United 
States."  The  latter,  speaking  of  the  urgent 
need  of  legislation  to  enforce  the  Revenue 
Laws  of  the  United  States  in  the  Public  Land 
Strip,  savs  that  ''the  land  referred  to  is  not 
embracea  in  any  judicial  district,  and  not 
being  within  the  jurisdiction  of  any  United 
States  court  the  laws  of  the  United  States  are 
inoperative,  or,  at  least,  cannot  be  enforced 
therein.* 

The  public  documents  \0  which  reference 
has  been  made  undoubtedly  show  that,  in  the 
opinion  of  manv  gentlemen  in  the  legislative 
and  executive  branches  of  the  government, 
the  "  Indian  Territory"  did  not  extend  further 
west  than  the  one  hundredth  meridian,  and 
that  even  after  the  passage  of  the  Act  of  1888 
it  remained  unattached  to  any  judicial  dis- 
trict. So  that,  if  Conness  intended  by  Uie 
Act  of  1888  to  annex  the  Public  Land  Strip 
to  the  Northern  District  of  Texas,  it  was  in- 
formed by  these  documents  that  that  Act  was 
not  so  construed  bv  certain  officers  of  the 
[174]  government  But  it  was  further  informed 
ttiat  the  public  interests  absolutely  demanded 
that  that  portion  of  the  public  domain  should 
no  longer  remain  in  the  condition  in  which 
it  had  been  left  for  many  years,  namely, 
without  being  clearly  included  in  some  Ju- 
dicial district,  whereby  the  rights  of  the 
general  eovemment,  as  well  as  of  individ- 
uals, oould  be  enforced  affainst  criminals  and 
wrong-doers  of  every  class.  No  possible 
reason  can  be  suggested  why,  at  the  time  of 
the  passage  of  the  Act  of  1889,  the  Public 
Land  Strip  should  not  have  been,  brought 
wiUiin  some  judicial  district. 

Upon  a  careful  scrutiny  of  the  Act  of  1889, 
giving  full  e£Fect  to  all  of  its  clauses,  ac- 
cording to  the  reasonable  meaning  of  Uie 
words  used,  yet  interpreting  it  in  the  light 
of  the  previous  history  of  the  Public  Land 
Strip,  and  of  the  information  communicated 
to  Congress  by  public  officers,  we  do  not 
doubt  that  Congress  intended  to  bring  that 
Strip  within  the  jurisdiction  of  the  court 
established  for  the  Indian  Territory,  and  to 
attach  it,  for  limited  judicial  purposes,  to 
the  Eastern  District  of  Texas,  thus  enabling 
the  general  government  to  protect  its  own 
interests,  as  well  as  the  rights  of  Individuals. 
That  Act  was  so  interpreted  by  Mr,  JuMtie$ 
Brewer  before  his  accession  to  this  bench. 
Bb  Jadtion,  40  Fed.  Rep.  872.  Observe,  that 
the  country  over  which  the  court  established 
by  that  Act  was  to  exercise  Jurisdiction  was 
not  described  as  being  east  of  the  100th  mer- 
idian and  south  of  Kansas,  nor  simply  as  the 
Indian  Territory,  but,  ex  indtutna,  as  the 
Indian  Tttritory  bounded  "north  by  the  State 
of  Kansas  [the  southern  line  of  that  State 


constituting  about  two  thirds  of  the 

boundary  oi  the  Public  Land  Strip],  east  br 
the  States  of  Missouri  and  Arkansas,  south 
bv  the  State  of  Texas  and  west  by  the  8tat« 
of  Texas  and  the  Tmitarp  qf  Nm§  Mexico  * 
If  the  Act  had  bounded  it  on  the  north  by 
Kansas  atid  Colorado,  the  description,  beyond 
all  question,  would  have  included  the  Pub* 
lie  Land  Strip.  But  the  description,  aa  it 
is,  necessarily  includes  that  Strip,  because 
the  ''Indian  Territory,"  for  which  the  new 
court,  to  sit  at  Muscogee,  was  established, 
being  bounded  oo  the  north  bv  Kansas,  and 
west,  in  part,  by  "the  Territorr  of  New 
Mexico"— -the  eastern  boundary  of  which  is  rmyrf 
on  the  108d  meridian— must  include  within  t^'*' 
its  limits  the  Public  Land  Strip,  lying  be- 
tween New  Mexico  and  the  100th  meridian. 
This  fact  is  of  greater  significance  than  the 
careless  omission  to  state,  in  the  Act,  that 
the  Indian  Territorr,  described  in  it,  was 
bounded  on  the  north  by  Colorado  as  well  as 
by  Kansas.  The  court  at  M\iscogoe  was  gi  veo 
exclusive  original  Jurisdiction  over  all  of- 
fenses against  the  United  States,  not  punish- 
able by  death  or  by  imprisonment  at  ban) 
labor,  committed,  not  simply  within  the  In- 
dian Territory,  but  within  ue  Indian  Terri- 
tory, "as  in  this  [that]  Act  defined.*  while 
the  court  at  Paris  was  siren  exclusive  orig- 
inal Jurisdiction  of  all  offenses  against  the 
laws  of  the  United  States  within  Uie  limits 
of  that  portion  of  the  Indian  Territory  at- 
tached to  the  Eastern  District  of  Texas  "  by 
the  provisions  of  this  [that]  Act,"  of  which 
Jurisdiction  was  not  given  to  the  court  at 
Muscogee.  If  Congress  did  not  intend  to 
briujg  the  Public  Land  Strip  within  the  lu- 
risdiction  of  the  court  established  for  the  In- 
dian Territory,  and,  for  certain  Judicial  pur- 
poses, within  the  Jurisdiction  of  the  courts 
held  at  Paris,  in  the  Eastern  District  of 
Texas,  why  did  it  declare  that  the  Indian 
Territory,  for  which  it  legislated  in  the  Act 
of  1880,  was  bounded  on  the  west  "by  the 
State  of  Texas  and  the  Territory  of  New 
Mexico?"  We  cannot  hold  the  words,  "and 
the  Territory  of  New  Mexico,"  to  be  mean- 
ingless, simply  because  the  northern  bound- 
ary of  that  Strip  was  not  described  with 
precision  and  fullness;  especial Iv  as  every 
consideration  of  policy  demandeo  that  that 
piut  of  the  public  domain  should  not  longer 
be  left  without  courts  for  the  protection  of 
the  government  and  the  people. 

It  is  contended  that  this  interpretation  of 
the  words  "Indian  Territory"  in  the  Act  of 
1880  is  wholly  unauthorized  by  anything  in 
the  history  of  the  Public  Land  Strip :  for 
it  is  said  that  there  are  no  facts  whatever 
that  make  those  words  at  all  appropriate  as 
embracing  that  Strip.  This  broM  statemeoi 
is  scarcely  justiflea  by  the  facta.  Br  the 
Treaty  of  July  87,  1858.  made  and  concluded 
at  Fort  Atkinson,  in  the  Indian  Territory 
(10  Stat.  1018),  between  the  Unit«i  States 
and  the  Comanche,  Kiowa  and  Apache  Tribes  llTVj 
or  Nations,  "  inhabiting  the  said  ierriUxT 
south  of  the  Arkansas  River, "  it  was  provided 
that  the  annuities  stipulated  to  be  given  by 
the  United  Sutes  should  be  delivered  yearly 
in  July  to  those  tribes,  collectively,  at  or  in 
the  vicinity  of  Beaver  Creek,  a  lai^  part  ol 
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which  If  within  the  Public  Land  Strip.    By 
another  Treaty  with  those  tribes  in  1865  (14 
Stat.  717-721).  the  United  States  agreed  that 
a  certain  district  of  country,  or  such  parts  as 
the  President  diould  from  time  to  time  des- 
ignate, should  he»  and  was,   set  apart  for 
their  "absolute  and  undisturbed  use  and  oc- 
cupation," and  that  of  **8uch  other  friendly 
tribes"  as  had  theretofore  "resided  within 
said  limits,  or  as  they  may  from  time  to  time 
agree  to  admit  among  them,  and  that  no 
white   person,   except   Officers,   agents   and 
cmplovu  of  the  government,  shall  go  upon 
or  settle  within  the  country  embraced  within 
said  limits,  unless  formally  admitted  and 
incorporated  into  some  one  of  the  tribes  law- 
fully residing  there,  aocordinir  to  its  laws 
and  usages. "    The  boundaries  of  said  district 
were :   ^  Commencing  at  the  northeast  comer 
of  New  Mexico ;  thence  south  to  the  south- 
east comer  of  the  same;  thence  northeast- 
wardly to  a  point  on  main  Red  River,  op- 
posite the  mouth  of  the  north  fork  of  said 
river ;  thence  down  said  river  to  the  08th  de- 
gree of  west  longitude ;  thence  due  north  of 
the  said  meridian  to  the  Gimarone  River; 
thence  up  said  river  to  a  point  where  the  same 
crosses  tne  southern  boundary  of  the  State 
of  Kansas ;  Ihence  along  said  southem  bound- 
ary of  Kansas  to  the- southwest  comer  of  said 
State ;  thence  west  to  the  place  of  be^nning. " 
These  boundaries,  it  is  true,  included  a  part 
of  the  State  of  Texas,  and  the  Treaty  was, 
in  that  respect,    ineffectual.    Nevertheless, 
the  cession  included  the  Public  Land  Strip, 
then  a  j>art  of  the  public  domain  of  the 
United  States.    By  a  subsequent  Treaty  with 
two  of  the  same  tribes,  concluded  October 
^1.   1867  (15  Stat.   581-687),  they  wei«  re- 
s^icted  in  territory  to  the  southwest  comer 
of  the  Indian  Territory,  but  they  reserved 
the  n>ht  "to  hunt  on  any  lands  south  of  the 
Arkansas  River,  so  long  as  the  buffalo  may 
^^ge  thereon  in  such  numbers  to  justify  the 
ctiaae.»    These  Treaties  are  referred  to  as 

m  st?^*^?  *^**  "  ^*^  ^  *®^  ^®  Public  Land 
^^^P>  in  the  mode  of  its  use,  bad  some  con- 
^tiot^  with  Indians  west  of  the  Mississippi, 
cnn  ^P«cially  with  some  of  those  now  oc- 
rjPPyiUg  permanent  reservations  in  the  Indian 
iati}^'  '^^^  &tT\p,  we  are  informed,  has 
j4  "J^^en  occupied  by  Indians  since  1867,  but 
I^J^>^  not  opened  to  settlement,  and  could 
^^  y^eea  used  for  any  of  the  purposes  that 

ip^OTemment  had  in  view  for  Indians. 
^jlJ^^ie  are  other  circumstances  that  are  not 
-^ovit  significance  as  indicating  why  Con- 
S^  In  the  Act  of  1889  used  the  words  "In- 
uS  Territory,*  as  describing  not  only 
£^^  east  of  the  100th  meridian,  south  of 
^^^^a,  but  lands  north  of  Texas  and  be- 
i^*«^    that    meridian    and    New    Mexico. 


^??^  a  map,  "oonstracted  from  the  public 


!??7Sy>  and  other  official  sources  in  the  Gen 
S^  Xand  Office,"  in  which  the  Public  Land 
T^P  is  included  within  the  boundaries  of  the 
J22)*n  Territory;  and  a  similar  map,  "con- 
"^cted  from  the  plats  and  official  sources 
^l  the  General  Land  office,"  under  the  direc- 
^^on  of  Commissioner  Wilson,  was  issued  in  I 


1867.    2.  By  an  Act  of  March  d,  1887,  Con. 
grass  granted  a  right  of  way  through  the 
^Indian  Territory"  to  a  railroad  company, 
beginning  at  a  point  on  the  northern  line  of 
said  Territory  at  or  near  the  south  line  of 
Kansas,  crossed  by  the  101st  meridian ;  thence 
in  a  southwesterly  direction  to  El  Paso,  New 
Mexico.    It  could  not  conmience  at  the  point 
designated  and  reach  £1  Paso  by  a  south- 
westerly line  without  passing  tllrough  the 
Public  Land  Strip.    Unless  that  Strip  was, 
for  the  purposes  of  that  Aet,  regarded  as  a 
part  of  the  Indian  Territory,  then  the  route 
to  £1  Paso  would  not  pass  through  the  In- 
dian Territory  at  all.    8.  By  the  Treaty  of 
May  6,  1828,  with  the  Cherokee  Indians,  the 
United  States,  besides  setting  apart  for  the 
use  of  that  tribe  7,000.000  acres  within  the 
limits  of  the  Indian  Territory,   guamntced 
to  that  nation  "a  perpetual  outlet  west,  and 
free  and  unmolested  use  of  all  the  country 
l^ing  west  of  the  western  boundary"  of  the 
limits  given,  "and  as  far  west  as  the  sover- 
eignty of  the  United  States  and  their  right 
of  soil  extend."    In  an  official  communica- 
tion from  the  commissioner  of  the  Land  Office      •  w|^| 
to  the  Secretary  of  the  Interior,  under  date     '*^^* 
of  January  20,   1886,   embodied  in  a  report 
made  on  the  11th  of  February,  1886,  by  the 
Judiciary  Committee  of  the  House  of  Rep- 
resentatives, upon  a  proposed  bill  extending 
the  laws  of  the  United  States  over  certain 
"unorganized  territory  south  of  Kansas,"  it 
was  said :    "It  appears  tliat  the  Chcrokees 
claimed  the   Public   Land    Strip,    now    so 
called,  as  the  outlet  above  mentioned,  and 
the  official  maps  down  to  1860,  or  later,  des- 
ignated said  Strip  as  part  of  Vts  Indian  Terri- 
tory,    I  have  not  found  in  the  records  of  tliis 
office  any  expressed  reason  why  this  Strip 
was  so  designated  on  the  maps,  nor  why  that 
designation  was  changed  upon  the  maps  pub- 
lished after  1860. "    The  commissioner  recom- 
mended the  passage  of  the  proposed  bill* 
because  it  would  &kethis  "unorganized  ter- 
ritory out  of  its  anomalous  condition  to  a 
certain  extent  and  open  the  lands  to  entry. " 
These  circumstances  are  referred  to  not  as 
conclusive,  nor  as,  in  themseWes,  persuasive, 
but  only  to  show  that  the  Public  Land  Strip 
was  regarded,  at  different  tiroes,  by  public 
officers  to  be  part  of  the  Indian  Territory,  as 
commonly  designated,    or  as   having   8U(^ 
connection  with  the  lands  east  of  the  100th 
meridian,  where  various  tribes  of   Indians 
had  been  located  by  the  United  States,  as 
made  it  natural  that  it  should  be  placed,  to- 
gether with  the  lands  between  that  meridian 
and  the  States  of  Missouri  and  Arkansas,  not 
occupied  by   the   civilized   Indian    tribes, 
under  the  jurisdiction  of  the  court  estab- 
lished by  the  Act  of  1889,  or  of  some  other 
court  of  the  United  States.     Congress,  it  must 
be  presumed,  was  not  unaware  of  the  fact 
that  the  words  "Indian  Territoir"  had  been 
used  by  some  to  exclude,  and  by  others  to 
include,  the  Public  Land  Strip,  and,  to  avoid 
misapprehension  as  to  whether  that   Strip 
was  annexed  to  some  judicial  district,  and, 
perhaps,  for  the  purpose   of   meeting   the 
recommendation    of    the    Secretary    of    the 
Treasury  in   his   letter  of  May  f,  1888,  it 
speaks,  in  the  Act  of  1880.    of  the  Indian 
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Territory,  not  generally,  but  -at  therein  de* 
flnsd.  That  de^ription,  we  hare  seen,  nec- 
essarily included  the  Public  Land  Strip, 
because  it  was  the  only  part  of  the  public 
domain  in  that  part  of  the  United  States  that 
[179]  ^^  bounded  on  the  north  bv  Kansas,  as  well 
as  on  the  west  by  the  Territory  of  New 
Mexico,  and  whi<m  imoediately  adjoined 
the  Indian  Territory  lying  east  of  the  100th 
meridian. 

Much  was  said  at  the  bar  about  the  unrea- 
sonableness of  the  supposition  that  Congress 
intended  to  subject  the  people  in  the  Public 
Land  Strip  to  the  lurisdiction  of  a  court 
sitting  at  so  great  a  distance  as  Piuls,  Texas, 
rather  than  to  one  at  Graham,  in  the  North- 
em  District  of  Texas,  or  one  at  Wichita,  in 
Kansas.  Judeing  by  the  map,  the  distance 
from  the  Public  Land  Strip  to  Paris  is  not 
much  greater  than  to  Graham*  Indeed,  the 
facilities  for  reaching  Paris  may  be  quite  as 
good  as  those  for  reaching  Graham.  While 
Uie  court  of  the  United  States  nearest  to  the 
Public  Land  Strip,  other  than  the  one  at 
Muscogee,  seems  to  be  the  District  Court  of 
Kansas,  this  fact  cannot  control,  as  against 
the  natural  meaning  of  the  words  of  the 
Act* 

Nor  do  we  think  that  the  interpretation  of 
the  Act  of  1889  can  or  oueht  to  be  affected 
by  that  of  1890,  providTng  a  temporary 
government  for  the  Territory  of  Oklahoma 
and  enlarging  the  jurisdiction  of  the  United 
States  court  m  the  Indian  Territory.  Okla- 
homa, by  that  Act,  is  made  to  include  ^'all 
that  portion  of  the  United  States  fww  known 
08  the  Indian  Territory,  except  .  .  .  and  ex- 
cept the  unoccupiea  part  of  the  Cherokee 
outlet,  together  with  that  portion  of  the 
United  States  known  as  the  Public  Land 
Strip."  The  boundaiy  of  the  country  "now 
known  as  the  Indian  Territory"  and  included 
in  said  Territory  of  Oklahoma  is  given,  and 
the  Public  Land  Strip  is,  separately,  bounded 
"east  by  the  100th  meridian,  south  by  Texas, 
west  by  New  Mexico,  and  north  by  Colorado 
and  Kansas, "  This  may  be  regarded  at  most 
as  simply  a  declaration  by  Congress  that  the 
ooimtiT  then  **  known  as  the  Indian  Terri- 
tory" aid  not  include  the  Public  Land  Strip, 
and,  therefore,  that  each  should  be  separately 
described  by  its  boundaries.  But  that  does 
not  prove  that  Congress  did  not  intend,  in 
1889,  to  include  the  Public  Land  Strip  in 
the  **  Indian  Territory, "  m  defined  by  the  Act 
tf  that  year.  On  the  contrary,  the  Oklahoma 
Act,  when  it  bounds  that  Strip  on  the  **  west 
by  New  Mexico,"  tends  to  show  that  sub- 
stantially similar  words  used  in  describing 
(IM]  the  Indian  Territory  mentioned  in  the  Act  of 
1889  had  reference  to  the  Public  Land  Strip. 

Looking  at  this  question  in  every  light  in 
which  it  may  be  considered,  we  repeat  the 
expression  of  our  opinion  that  the  Public 
Land  Strip,  west  of  the  100th  meridian, 
bounded  on  the  south  by  Texas,  on  the  west 
by  New  Mexico  and  on  the  north  by  Colorado 
and  Kansas,  was  annexed  by  the  Act  of  1889 
to  the  Eastern  District  of  Texas  for  such 
ludicial  purposes  as  by  that  Act  appertained 
to  the  court  held  at  Paris  in  that  district 

Was  it  competent  for  the  court  below  to 
try  the  dslenaants  for  the  offense  of  murder 
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committed  prior  to  the  passage  of  the  Act  of 
1889?"  We  do  not  doubt  that  Conmss  in- 
tended to  confer  upon  that  court  JurisdictioB 
to  try  such  cases.  By  the  express  w(»rds  of 
the  Act,  the  courts  to  be  held  at  Paris,  Texas, 
were  ^iven  exclusive  original  jurisdiction 
of  *'alT  offenses  committed  against  the  laws 
of  the  United  Stotes"  within  that  mirt  of 
the  Indian  Territory  attached  to  the  £a«tem 
Judicial  District  of  Texas,  of  which  juris- 
diction was  not  ffiven,  by  the  same  Ajct,  to 
the  court  established  for  that  Territory.  The 
only  exception  made  is  in  the  proviso  to  the 
eighteenth  section,  declaring,  amonff  other 
things,  that  no  prosecution  commenced  before 
the  passage  of  the  Act  should  be  in  any  way 
affected  by  its  provisions.  This,  in  connec- 
tion with  the  previous  part  of  the  same  sec- 
tion, defining  the  jurisdiction  of  the  court 
below,  neceffiarily  imports  that  idiere  no 
prosecution  had  Men  commenced,  it  should 
have  authority  to  try  all  offenses,  punishable 
by  death  or  imprisonment  at  liard  labor, 
committed,  no  matter  when,  within  the  new 
territory  over  which  its  jurisdiction  was  ex- 
tended. No  other  interpretation  can  be 
reasonably  given  to  the  Act  If  the  Public 
Land  Strip  was  placed  by  the  Act  of  1888  in 
the  Northern  District  of  Texas,  or  if  the  de- 
fendants, havinff  been  apprehended  in  Kan- 
sas, were  amenable,  prior  to  the  Act  of  18S9, 
to  the  District  Court  in  that  Bute,  the  juris- 
diction of  the  United  States  court  of  neither 
of  those  districts  had  attached,  by  the  com- 
mencement of  a  prosecution,  before  that  Strip 
was  annexed  to  tne  Eastern  District  of  Texas. 
In  so  interpreting  the  Act  of  Congress  we  do 
not  infringe  the  settled  rule  that  courts  ob- 
iformly  refuse  to  give  to  statutes  a  retro- 
spective operation,  where  rights  previously 
vested  are  injuriously  affectid,  unless  com- 
pelled to  do  so  by  language  so  clear  and 
positive  as  to  leave  no  room  to  doubt  that 
such  was  the  intention  of  the  Legislature. 
United  States  v.  Heth,  7  U.  S.  9  Cranch,  890, 
418  [2 :  479,  488]  :  Chew  Bnmg  v.  UnUed 
Statee,  112  U.  S.  586,  559  [28:  770,  778]. 
The  saving  of  only  pending  prosecutiooa 
shows  that  Congress  did  not  except  any  of- 
fense against  the  United  States  of  whicn  the 
court  below  was  given  lurisdiction. 

It  is  contended  that  the  Act,  so  construed* 
is  in  violation  of  section  two,  article  three, 
of  the  Constitution,  supplemented  by  the 
Si  xth  Amendment.  The  former  provides  that 
''the  trial  of  all  crimes,  except  in  cases  of 
impeachment,  shall  be  by  Jitfy;  And  su(^ 
trial  shall  be  held  in  the  Stote  where  the  aaid 
olmes  shall  have  been  committed ;  but  when 
not  committed  within  any  State,  the  trial 
shall  be  at  such  place  or  places  as  the  Con- 
gress may  by  law  have  directed.  *  The  latter 
provides :  'in  all  criminal  proaocgfions,  th» 
accused  shall  enjoy  the  right  to  a  medy  and 
public  trial  by  ao  impartial  jury  of  the  State 
and  district  wherein  the  crime  shall  have 
been  committed,  which  district  shall  have 
been  previously  ascertained  by  law."  In  re- 
spect to  that  clause  of  the  Sixth  Amendment 
declaring  that  the  "district  shall  have  been 

Ereviousiy  ascertained  by  law,"  it  need  only 
0  said  that  if  those  words  import  immnni^ 
from  prosecution  where  the  district  is  not 

Its  U.  H. 


lUl) 


imi 


Cook  t.  Unitbd  States. 


107-185 


Moertained  bj  law  before  the  oommi«loii  of 
the  offeoie,  or  that  the  aocosed  can  oalj  be 
tried  in  the  diitrict  in  which  the  offenee  was 
committed  (the  diatrict  baring  been  estab- 
liihed  when  the  offense  waa  committed)  the 
Amendment  hae  reference  onlj  to  offenses 
against  the  United  States  committed  within 
a  State.  Unitsd  Siaim  t.  Daytmm,  66  U.  8. 
15  How.  4«7.  487,  488  [14 :  776,  7881 ;  Jtmsi 
▼.  UmUd  auU€»,  187  U.  S.  909,  911.  919  [84 : 
691,  686].  TIm  second  section  of  article  three 
had  provided,  in  resoect  to  crimes  committed 
in  t&e  Stotes,  that  the  trial  bj  Jury  should 
be  had  within  the  State  where  the  drime  was 
oonmiitted.  The  Sixth  Amendment  added 
the  farther  guarantr,  in  respect  to  the  place 
of  trial,  tmit  the  aistrict  should  have  been 
preriously  ascertained  by  law,  leering  the 
trial  of  offenses  not  oonunitted  within  any 
State  to  be  controlled  by  the  second  section 
of  article  three.  The  requirement  in  the 
latter  section  U  that  the  trial  "shall  be  at 
such  place  or  places  as  the  Congress  may  by 
law  hare  directed."  "As  crimes.*  said  Mr, 
jMtNa  Story,  commenting  upon  this  section, 
*may  be  committed  oo  the  high  seas  and 
elsewhere  out  of  tlie  territorial  jurisdiction 
of  a  State,  it  was  indispensable  that  in  such 
oases  Congress  should  be  enabled  to  proride 
the  place  of  trial."  9  Storr's  Const.  %  1781. 
It  was  consequently  prorided  in  the  Act  of 
April  80,  1790  (1  Stat.  114,  chap.  9,  sec  8), 
that  *'the  trial  of  Crimea  committed  on  the 
high  seas,  or  In  any  place  out  of  the  luria- 
diction  of  any  particular  State,  shall  be  in 
the  district  where  the  offender  is  apprehended, 
or  into  which  he  may  first  be  Inought "  And 
such  was  the  law  when  the  crime  with  which 
the  defendants  are  charged  was  committed. 
Rer.  Stat.  $)$  780.  6889.  But  for  the  passage 
of  the  Act  of  1889,  and  if  the  Publio  Land 
StriD  was  not  attached  by  the  Act  of  1883  to 
the  riorthem  District  of  Texas,  the  defend- 
ants oould  hare  been  indicted  and  tried  in 
the  District  of  Kansas,  where  they  were  ap- 
prehended. J^wus  r.  UniM  8tnU$,  above 
cited.  So  that  the  contention  of  the  defend- 
ants is,  in  effect,  that  in  respect  to  crimes 
committed  outside  of  the  States,  in  some 
place  within  the  exclusire  Jurisdiction  of 
the  United  States,  Congress  U  forbidden  by 
the  second  section  of  article  three  of  the 
Constitution  from  proriding  a  place  of  trial 
different  from  the  one  in  which  the  accused 
might  hare  been  tried  at  the  time  the  offense 
was  coounitted.  We  do  not  so  interpret  that 
section.  The  words,  *the  trial  shall  be  at 
each  place  or  places  as  the  Congress  may  by 
law  bare  directed,"  impose  no  restriction  as 
to  the  place  of  trial,  except  that  the  trial 
cannot  occur  until  Congress  designates  the 
place,  and  may  occur  at  any  place  which 
shall  hare  been  designated  by  Congress  pre- 
rioQS  to  the  trial.  This  was  erictontly  the 
ooQStmctioo  placed  upon  this  section  in 
UmUid  Stmlm  r.  Da^m$i,  abore  cited,  where 
the  court,  speaking  br  Mr.  JutHa  Kelson, 
said:  *  A  crime,  therefore,  committed  against 
the  laws  of  the  United  Sutes,  out  <3  the 
limits  of  a  State,  is  not  local,  but  may  be 
tried  al  such  place  as  Congress  shall  designate 
by  law.  This  furnishes  an  answer  to  the 
argument  against  the  Jurisdiction  of   the 
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court,  ss  it  respects  renue,  trial  in  the  county 
and  by  Jurr  from  the  ricinage.  as  well  as  in 
respect  to  the  necessity  of  piuticular  or  fixed 
districts  before  the  offense."  So,  in  United 
8tnte$  r.  Jaekaliw,  66  U.  S.  1  Black,  484,  486 
[17 :  296,  226]  :  **  Crimes  committed  against 
the  laws  of  the  United  States,  out  ot  the 
limits  of  a  State,  are  not  local,  but  may  ba 
tried  at  such  place  as  Conffrees  shall  designate 
by  law;  but  are  local  if  committed  within 
the  State.  They  must  then  be  tried  in  the 
district  in  which  the  offense  was  committed. " 
If  Congress— as  it  did  in  the  Act  of  1790, 
which  may  be  regarded  as  a  contemporaneous 
construction  of  toe  Constitution — ^may  pro* 
ride  for  the  trial  of  offenses  committed  out- 
side  of  the  States,  in  whaterer  district  the 
accused  is  apprehended,  or  into  which  he 
may  first  be  brought,  it  is  difficult  to  per- 
ceire  why,  such  crimes  not  being  local,  it 
may  not  proride  a  place  of  trial  where  none 
was  prorided  when  the  offense  was  com- 
mitted, or  change  the  place  of  trial  after  the 
commission  of  Uie  offense. 

It  is  said  that  tlie  construction  we  place 
upon  the  second  section  of  article  three  malcoa 
it  obnoxious  to  the  «0  poit  facto  clause  of  the 
Constitution.  In  support  of  Uiis  position 
reference  is  made  to  Kring  r.  Mi99aur%,  107 
U.  S.  991  [97:  606],  where  it  was  declared 
that  any  statute  psssed  after  the  conunission 
of  an  offense  which,  **  in  relation  to  that  of- 
fense or  its  conseouences,  alters  the  situation 
of  a  party  to  his  disadrantage."  is  an  er  potft 
fatto  law.  This  principle  ha«  no  appl ication 
to  the  present  case.  The  Act  of  1889  does 
not  touch  the  offense  nor  change  the  punish- 
ment therefor.  It  only  includes  the  place  of 
the  commission  of  the  alleged  offense  within 
a  psTticular  Judicial  district,  and  subjects 
the  accused  to  trial  in  that  district  rather 
than  in  the  court  of  some  other  Judicial  dis- 
trict  established  by  the  gorcmmcnt  against 
whose  laws  the  offense  was  conmiitted.  This 
docs  not  alter  the  situation  of  the  defendants 
in  respect  to  their  offense  or  its  consequences. 
''An  «0  no0<  fadio  law."  this  court  said  in 
(ha  r.  irtnfuwXo.  76  U.  S.  9  Wall.  86,  88 
[19:  678.  674[,  "does  not  inrolre,  in  any  of 
its  definitions,  a  change  of  the  place  of  trial 
of  an  alleged  offense  after  its  commission."     i\m^^ 

Another  contention  of  the  defendants  is  1^^*? 
that  the  indictment  is  fatally  defectire,  in 
that  it  fails  to  sufficiently  show  when  Crosa^ 
the  person  alleged  to  have  been  murdered^ 
died,  or  that  &  died  within  a  year  and  a 
day  from  the  infliction  upon  him  of  the  al- 
leged mortal  wounds,  or  from  the  effect  of 
such  wounds,  or  within  the  territory  in  the 
jurisdiction  of  the  court  in  which  they  were 
tried.  As  the  Attorney- General  and  the  So- 
licitor-General submit  this  question  without 
argument,  and  without  any  soggestion  in 
support  A  the  indictment,  end  ss  the  Jodc- 
ment  must,  for  ressoos  to  be  presently  stated, 
be  reversed,  leering  the  goremment  at  liberty 
to  find  a  new  indictment,  if  its  offlcers  shaA 
be  so  adrised.  we  will  not  extend  this  opin* 
ion  by  sn  examination  of  the  authorities  cited 
by  the  defendants  to  show  the  present  indict* 
ment  to  be  defectire. 

At  the  trial  below,  one  of  the  defendants' 
counsel,  who  had  been  attorney-general  ol 
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Kftona,  Mid  wbo,  Id  Uwt  c»p«citf ,  made  _, 
the  gorenior  of  that  State  a  rapOTt  touching 
tlie  death  of  Croaa  immediatelj  after  It  oc- 
curred, waa  called,  in  rebattal,  ••  ft  witneaa 
for  the  prowcutioa.  That  report  contained 
rariou  stalemeDta  purportfai  to  hare  beeo 
mada  bj  the  defendaota,  and  which  connected 
tliem  with  the  klUfoK  of  CroM.  Although 
tlie  witneaa  stated  that  tbe  tepmt  waa  baaed 


upon  hearMT  erltteuce  merelr,  waa  thrown 

togetherhaatllrbTaMeiioKnpher: 

correct,  and  that  tbe  defendaota  bad  not  made 


the  Btalementa  thereti'  attributed 
certain  parta  of  It  were  admitted  In  evidence 
to  the  Jur;,  agalntt  the  objectlou  of  the  de- 
fcodanU.  Tbe  record  ahowa  that  thia  report 
waa  read  In  evidence  to  ihow  that  the  wlt- 
ncM  had  made  different  atatementa  at  another 
time  and  place.  And  thecourt.  In  Itacbarge, 
■aid  to  the  Jurj:  "The  initructiona  given 
above  are  ifmlled.  ao  far  ai  tbe  evidence  le 
ccncenied,  by  the  folowlne  Instructloni : 
Tbe  purtloDB  of  Attorney 'General  Bradford's 
report  were  admitted  In  evidence  to  be  con- 
aloered  by  yon  aa  to  whether  or  not  the  atate- 
monta  therein  contained  were  made  by  the 

Krtlea  to  said  Bradford,  said  Bradford  now 
ing  attomsy  for  the  defendants,  and  deny- 
ing the  truth  of  the  statements  therein  con- 
tained ;  uid  as  to  wliether  or  not  these  state- 
ments were  over  made  to  said  Bradford,  is  a 
question  of  fact  to  be  considered  by  you  from 
all  tbe  evidence  upon  that  subject;  and  If 
you  believe  ttie  statements  were  not  so  made 
to  said  Bradford,  you  are  to  disregard  the 
same.  But  If  you  Delleve  from  tbe  evidence 
that  they  were  so  made  to  said  Bradford,  then 
you  are  instructed  to  consider  them  as  evi- 
dince.  but  onlv  as  to  such  partiea  by  whom 
til  or  were  made." 

The  jury  were  thus  Informed  that  this  re- 
port, although  merely  bearsay,  was  substan- 
tive evidence  upon  U)t)  Issue  as  to  whether 
tlie  defendants  were  present  at,  and  partial-. 
piited  in,  the  killing.  The  representatives 
of  the  Kovemment,  Id  this  court,  frankly 
cunccdea,  as  It  was  their  duty  to  do,  that  thfs 
action  of  tlie  court  below  was  so  erroneous 
lis  to  entitle  the  defendants  to  a  reversal. 
Numerous  other  errora  are  said  to  have  been 
committed  at  tbe  trial  to  tbe  prejudice  of  the 
defendants,  but  aa  aueb  alleged  errors  may 
not  be  committed  at  the  next  trial.  It  Is  not 


it  nwrsatt,  and  th»  eoust  ramandad  ««m  di'nE- 
ttsn*  U>  grant  a  mm  trial. 
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debtod  to  the  plaintifls  for  water  pipe,  hy- 
drants and  other  material  sold  and  deiiyered 
to  them  bv  the  plaintiffs,  and  used  in  said 
water- works,  In  the  sum  of  $5,700,  for  which 
Felton  A  Co.  executed  the  following  order : 

"Superior,  Neb.,  Dec.  d4th,  1888. 
"Upon  final  completion  and  acceptance  of 
water -works  bj  the  City  of  Superior,  Neb., 
pay  to  the  order  of  Ripley  and  Bronson  five 
thousand  seven  hundred  and  fifty  dollarB, 
and  charge  same  to  contract  price  and  on  con- 
tract for  erection  of  said  water- works. 

**  (Signed)  S.  K.  Felton  &  Co. 

"*  (AddroBsed :)    To    the    Mayor    and    City 
Council,  atj  of  Superior, 

** Superior,  Neb." 

4.  That  said  order  was  pi^sented  at  a  meet- 
ing duly  called  of  the  city  council,  and  ac- 
cepted by  a  Yote  of  said  meeting,  and  in  pur- 
suance thereof  the  mayor  and  city  clerk, 
under  the  seal  of  the  City,  indorsed  and  ac- 
cepted the  said  order  as  follows : 

**The  City  of  Superior,  Neb.,  hereby  ac- 
cepts the  within  written  order,  provide  Uie 
water- works  are  fully  completed  according 
to  plans  and  specifications  and  are  duly  ac- 
cepted by  the  City,  and  then  in  that  event 
the  City  of  Superior  will  withhold  from  the 
final  payment  of  contract  price  that  may  be 
due  8.  K.  Felton  &  Co.  the  amount  of  this 
acceptance,  or  such  part  thereof  as  may  ac- 
tually be  due  said  S.  E.  Felton  &  Co. 
thereon,  and  will  pay  over  such  amount  in 
city  warrants  to  Ripley  and  Bronson  in  lieu 
of  S.  E.  Felton  &  Co.,  and  such  amount  to 
be  credited  upon  said  contract  price  for  said 
water- works  as  if  the  same  was  paid  to  S. 
E.  Felton  &  Co. 

** Dated  Superior,  Neb.,  Dec.  84th,  1888. 

"  By  order  of  the  City  Council. 
**  (City  of  Superior    C.  B.  Adams,  Mayor. 

Corporate  Heal.) 

-C.  B.  Davis,  City  Clerk.  • 

And  thereupon  said  S.  E.  Felton  &  Co. 
indorsed  upon  said  order  as  follows : 

"We  accept  and  agree  to  above  conditions 
the  day  and  date  hereof,  and  that  this  may 
be  embraced  in  our  contract  with  the  City 
of  Superior  and  be  part  thereof. 

**S.  E.  Felton  &  Co. 

*  Witness:  Chas.  B.  Davis." 

5.  That  the  water-works  were  completed 
by  8.  E.  Felton  A  Co..  and  accepted  by  the 
City  on  the  39th  of  April,  1889;  and  that 
the  City  paid  to  S.  E.  Felton  <&  Co.  a  large 
amount  of  money,  subsequent  to  thA  accept- 
ance of  this  order,  in  disregard  of  plaintiff's 
rights,  and  that  there  has  accrued  and  become 
payable  to  them  since  said  acceptance  over 
$18,000,  whereby  the  City  became  liable  to 
the  plaintiffs  for  the  amount  of  their  order. 

To  this  petition  the  defendant  City  inter- 
posed a  demurrer  upon  the  grounds : 

1.  That  it  did  not  appear  from  said  peti- 
tion that  the  circuit  court  had  Jurisdiction 
of  the  subject  matter  of  the  suit. 

2.  That  the  said  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Tlie  court  overruled  the  demurrer  (41  Fed. 
Rop.  113),  and,  the  defendant  not  desiring 
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to  plead  further,  rendered  Judgment  for  the 
plaintiffs,  in  the  sum  of  $0,061.87. 

Memn,  Jno.  M.  Ranji*  J,  B,  Ceana  and 
W.  F,  Buck,  for  plaintiffs  in  error: 

The  petition  did  not  show  on  its  face  that 
the  ciix^uit  court  of  the  United  States  bad 
Jurisdiction  of  the  subject  matter  of  the  action. 

The  City  in  accepting  the  order  agreed  to 
pay  it  in  dty  warrants.  There  is  no  allega- 
tion in  the  petition  that  the  defendants  in  error 
have  demanded  payment  in  warrants,  or  that 
the  plaintiff  in  error  ever  refused  to  g^ve  them 
warrants  for  the  order. 

The  Floyd  Aceeptanee$,  74  U.  a  7  Wall.  666 
(19:169). 

An  order  to  pay  out  of  a  specified  fund  has 
always  been  held  to  be  a  valid  assignment. 

atristtnoi  V.  BuueU,  81  U.  S.  14  Wall.  84 
(20:764). 

A  draft  by  A  on  B  in  favor  of  C  for  a  valu- 
able consideration  amounts  to  a  valid  assign- 
ment to  C  of  so  much  of  the  funds  of  A  in  the 
hands  of  B. 

Spain  T.  namiUon,  68  U.  S.  1  Wall.  624  (17: 
626). 

In  order  to  confer  Jurisdiction  on  the  circuit 
court,  it  must  affirmatively  appear  that  the 
assignor  could  have  maintained  the  suit  in 
that  court 

Carhin  v.  Etadc  Hawk  County,  105  U.  S.  659 
(2^xi\^\MeUialf  y.Watertown,  128  U.  S.  586 
(32:548);  Shoeeraft  v.  BIoxJmm,  124  U.  8.730  (81 : 
674);  Blaekloek  v.  amall,  127  U.  S.  96  (ii2::0). 

Messn,  Clinton  Rowell.  Curtis  A  Keysor 
and  John  A,  Oilliam,  for  defendants  in  error: 

The  acceptance  of  a  bill  of  exchange  or 
written  order  by  the  drawee  creates  a  new 
contract  and  makes  the  acceptor  the  principal 
debtor. 

Byles.  Bilk,  199;  Daniel,  Neg.  Inst.  §  588;  1 
Parsons,  Cont.  260;  Kirkman  v.  Hamilton,  81 
U.  S.  6  Pet  20  (8:805);  Hortman  v.  Hens/iau), 
62  U.S.  11  How.  177(18:653);  Waltaeev.  M'Con^ 
neU,  88  U.  S.  18  Pet.  186  (10:96);  MilUnherger 
Y.  Cooke,  86  U.  S.  18  Wall  421  (21:864);  TOden 
T.  Blair,  88  U.  S.  21  Wall  241  (22:682);  F%r$i 
Nat,  Bank  v.  Whitman,  94  U.  8.  848  (24:229); 
WaU  T.  Monroe  County,  108  U.  S.  78  (26:430); 
Bay  V.  Faulkner,  78  Ul.  460;  Fentum  t.  i^ 
eoek,  5  Taunt  192. 

An  action  upon  that  contract  by  parties  who 
are  citizens  of  different  States  can  be  main- 
tained in  the  circuit  court 

De  Sobry  v.  Niehol9on,10  U.  S.  8  Wait  420  (18: 
263):  Marine  d  R  P.  Min,  d  Mfg,  Co.  v. 
Bradley,  105  U.  S.  175  (26:1084);  Delatoare 
County  T.  JHebold  A  <ft  X.  Cb.  188  U.  S.  476 
(32:674).  O 

The  corporation  had  the  right  to  accept  this 
order  and  make  payment  therefor  in  the  man* 
ner  set  forth  in  the  petition. 

DiU.  Mun.  Corp.  (4th.  ed.)  §§406,  477,  473, 
486;  Fanning  v.  uregoire,  67  tJ.  S.  16  How. 
624  (14:1048);  Abby  v.  BiUupe,  86  Miss.  618; 
Draper  v.  Bpringport,  104  U.  8.  601  (26:812). 

Municipal  corporations  have  the  power  to 
issue  vouchers,  certificates  of  indebtedness, 
orders,  drafts  and  like  instruments. 

Nashville  v.  Bay,  86  U.  S.  19  Wall.  468  (2S: 
164);  WaUr.  Monroe  County,  108  U.  S.  74  (26: 
430);  Claiborne  County  r.  Brooke,  111  U.  S.  400 
(28:470);  District  qf  Columbia  t.  ComeU,  180 
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n.  8.  6«1  (8S:1042>;  I^^  t.  T^peer  Co.  0  Hc- 
Lun,  440;  UtU»  Boek  v.  MeriAanU  Nat.  Bank, 
S6D.  B.  811(SS:I09). 

A  contract  that  the  controcttng  part;  shall 
receive  his  compensaHon  in  county  namnta 
Is,  in  legal  effect,  a  contract  that  be  shall  be 
paid  in  money. 

BalKoek  V.  Goodrich.  47  Oal.  Sll;  Clark  t. 
Poik  Co.  18  Iowa,  255;  Bagsrqvt  t.  San  Wan- 
ctteo,  1  HcAL  ITBi  Amto  t.  Oarmd,  8  He. 
113. 

Mr.  JvtHee  Brown  delivered  the  t^inlon 
of  the  court : 

(1,)  In  support  of  Ita  demurrer  founded 
upon  the  alleged  want  of  Jarisdlctlon  in  the 
circuit  <xnat,  the  plalntifi  in  error  tnsista 
that  the  plaintiffa  below  obtained  their  right 
to  brlog  Buit  upon  this  order  by  assignment 
from  S.  K.  Felton  &  Co. ,  who  are  not  al  leged 
to  be  citiEena  of  any  other  BtBt«  than  Ne- 
braska, and  hence  that  the  plalntiSs  are  dis- 
quallfled  to  sue,  under  the  Act  of  August  13, 
1888  (as  Stat.  4S8),  the  flrat  section  of  which 
proTides  IhAt  no  circuit  or  district  court  shall 
"have  cognizance  of  any  suit,  except  upon 
foreign  billa  of  exchange,  to  recover  the  con- 
tents of  any  promisaory  note  or  other  dioae 
in  action,  in  favor  of  any  assignee,  or  of  any 
•ubseouent  holder,  If  such  instrument  be 
payable  to  bearer,  and  be  not  made  by  any 
corporation,  unlasa  such  suit  might  have 
been  prosecuted  in  such  court  to  recover  ttte 
said  coutcnta  If  no  assignment  or  transfer 
bad  been  made. " 

The  action  in  this  case  is  brought  upoo 
order  drawn  by  8.  E.  Felton  ft  Co.,  In  which 
they  direct  the  City  to  pay  to  the  plaintiffa 
below  a  certain  sum  ot  money  upon  the 
completion  and  acceptanca  of  certain  work 
undertaken  by  them  for  the  City,  and  chargi 
the  same  to  their  contract  price.  This  ordei 
waspresented  to  the  corporation  and  formally 
accepted,  "provided  the  water- worka  are 
fully  completed,  according  to  plans  and 
apeciS cations,  and  are  duly  accepted  by  the 
City,"  and  the  City  promlaed  to  pay  the 
same  tn  city  aarranlt.  This  acceptance  was 
a  contract  directly  between  the  City  and  the 
jiliLintlffa  below,  upon  which  the  City  ir  - 
immediately  chargeable  as  a  promisor 
the  ptaintiffa.  Notblug  is  better  settled  ._ 
the  law  of  commercial  paper  than  that  the 
acceptance  of  a  draft  or  order  in  favor  of  a 
certain  payee  constitutes  a  new  contract  be- 
tween the  acceptor  and  micb  payee,  and  that 
the  latter  may  bring  suit  upon  It  without 
tracing  title  from  the  drawer.  From  the 
moment  of  acceptance,  the  acceptor  becomes 
the  primary  debtor,  and  the  drawer  U  only 


has  been  the  settled  law  of  this  court  that 
the  circuit  court  baa  Jurisdiction  of  a  suit, 
brought  by  the  indorsee  of  a  promissory  note 
against  his  immediate  Indorser,  whether  a 
suit  would  He  against  the  maker  or  not, 
upon  the  ground,  as  stated  by  GMef  Jvaliet 
Blsrshkll,  *that  the  indorsee  doet  not  claim 
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r IB :  181,  188] .  Aa  the  warraatB  were  a  mere 
method  of  payment  in  money,  for  the  oon- 
vonienoe  of  the  City  in  carrying  on  ita  finan- 
cial bufliness,  it  may  be  treated  as  a  promise 
to  pay  in  money.  Babeoek  ▼.  Oooarieht  47 
O&l.  4B8.  If  the  promise  were  to  pay  in  bank 
notes  or  other  representatives  ox  money,  it 
'W'oiild  scarcely  be  claimed  that  it  was  not  a 

Sromise  to  pay  in  money,  or  that  any  special 
emand  of  bank  notes  was  necessary  to  be 
averred.  There  is  an  allegation  in  the  peti- 
tion that,  though  often  requested,  the  said 
Oity  of  Superior  has  not  paid  to  plaintiffs 
tlie  amount  of  said  order  and  acceptance,  or 
<^ziy  part  thereof,  and  that  there  is  now  due 
32ia  unpaid  upon  the  same  the  entire  amount 
Cbereof.  We  think  this  is  a  sufficient  alle- 
gation of  nonpayment  and  refusal  to  pay  to 
render  the  City  chargeable  in  this  form  of 
Action. 

The  jvdgmtfU  qf  t^    dreuii   Cowrt  muBt  be 
<^fflrmed. 


CHICAGO.  SANTA  Ffi  AND  CAUFOR^ 
NIA  RAILBOAD   COMPANY,  jyr. 

in  JBhrr,, 


f>. 


JOHN  R  PRICE  BT 


(See  &  G.  Beporteor'iB  ed.  lan^lttU 

^^^fraeifor  eanttruction  <f  railroad— dedHan 
^  engineer  qf  amount  qf  work  done,  etc, 
^^en  eoneluM9&~-/ra/ud  or  ineompeUnoy, 

nf^^^  ^  oontraot  tor  ooostruotiD?  the  road-bed 

^*  rmtlroad  provided  that  the  chief  engineer  of 

r^  caOitMd  oomponj  ahoal«t  decide  every  ques- 

^'^  Whjob  miirht  arise  between  tbe  parties,  and 

tHt  '"^^^sinementi  and  oalculatfoos  of  the  quan- 

Jr^*  of  tbe  work  done  a.iid  hta  deolston  there- 

iif^^Ould  be  Una!  and  oooclualve  and  binding 

eiuM^  ^^oth  parties,  estimatoa  made  by  tbe  division 

wr£i?^«r  under  whose  Ims^^diate  supervision  the 

qJ^^  ^^rss  done  and  approved  by  the  oblef  engl- 

ae^/*  ^^d  oeHlfled  by  him  ax<e  oonoluslve;  andmib- 

QfiiL^^t le-estUnates  by  a   subordinate  engineer 

oo^r?^  company,  made  wltl&out  the  knowledge  or 

»*P^J*^ratlon  of  the  oontraotoxB,  are  not  Wndtag 

ohiJSj  ^dwnu  although  they  were  approved  by  tbe 

^  ^1^5  ^ftngineer. 

*^ti^^**e  the  amount  of  work  by  oontraotors  in 

t*t»:?^^.  a  railroad  is  to  be  measured  and  asoer- 

<>eS5^  by  the  chief  engineer  of  tbe  road,  whose 

^^S^f^  is  to  be  final,  it  la  Ijindlngand  oonoluslve 

P^^i^   >thepartteBunle«  there  is  f*aud  cm  tbe  part 

•o  i^^^oiurineerorsuohcixiaBmlstakeBby  blmas 

'^•^SJ^^br  had  faith;  bis  mere  inoompetenoy  or 

^'^^^^^enoe  wiU  not  authorfae  tbe  railroad  oom- 

o     ^^"^offo  behind  his  esttmatea. 

^Ww         ^^^  [No.  1456.] 

1^      ^^Isrf  Jan.  8,  1891.  Decided  Jafi.  86, 1891. 

nn^^^^BRROB  to  the  Circuit  Court  of  the 
gjJ^^Vifted  States  for  the  Northern  District  of 
^5*^^^i  to  review  a  Judgment  against  the 
JJ^^;SjSorBanta  F6  &  California  RsiEoad  Com- 


^^^*^2onty  for  building  the  road  bed  of  that 
^^:^,^y  ^  under  a  written  contract   Jfflrmsd, 

.  XT!^%«ment  by  Mr,  Juttiee  Harliuu  ^  ^ 
?^^^f^on  was  brought  by  Price,  McGav- 
*%    ^  Co.,  for  the  use  of  Jones,  Forrest  & 


Bodkin,  to  recover  from  tbe  Chicago,  Santa 
Fd  and  California  Railroad  Company  the 
balance  alleged  to  be  due  them  under  a  writ- 
ten contract,  made  March  21,  1887,  for  the 
clearing,  grubbing  and  masonry  necessary  to 
complete  the  road-bed  of  that  Company  from 
a  point  on  the  Mississippi  River  to  Gales- 
burg,  Illinois,  a  distance  of  about  fifty  miles. 
The  parties  in  writine  waived  a  jury  and 
tried  the  case  before  the  court,  which  made 
a  special  finding  of  facts.  There  was  a  judg- 
ment  against  the  Railroad  Company.  88 
Fed.  Rep.  803. 

The  contract  contained,  among  other  pro-       l18TJ 
visions,  the  following : 

**  The  aforesaid  party  of  thefirst  part  [Price, 
McGavock  &  Co.],  in  consideration  of  the  [188 J 
prices  hereinafter  agreed  to  be  paid  to  them 
by  the  party  of  the  second  part  [the  Railroad  [189 J 
Company],  hereby  agree  and  bind  themselves 
to  construct  and  in  every  respect  to  complete 
the  grubbing  and  clearing,  grading  and 
masonry,  including  the  furnishing;  of  ma- 
terials and  all  other  things  requisite  and 
necessary  to  complete  the  road-bea  and  pre- 
pare the  same  resdy  for  receiving  the  super- 
structure, upon  that  portion  of  the  railroad 
of  the  party  of  the  second  part  known  and 
designated  as  section  — ^  number  — ,  the  first 
fifty  (60)  miles  eastward  from  station  thirty 
(80),  east  bank  of  Mississippi  River,  of  the 
Chicago,  Sante  F6  and  California  Railway, 
in  such  a  manner  as  will  conform  in  every 
respect  to  the  annexed  specifications  and  to 
the  following  conditions,  viz. : 

**lst.  That  the  work  shall  be  commenced 
within  ten  (10)  days  after  the  execution  of 
those  presents,  or  as  soon  after  as  the  Rail- 
way Company  shall  have  acquired  a  title  to 
the  lands,  and  shall  be  completed  on  or  before 
the  first  day  of  August,  one  thousand  eight 
hundred  and  eighty-seven. 

*'2d.  The  wons  snail  be  executed  under  the 
direction  and  supervision  of  the  chief  en- 
gineer of  said  Railway  Company  and  his  as- 
sistants, by  whose  measurements  and  calcu- 
lations the  quantities  and  amounts  of  the 
several  kinds  of  work  performed  under  this 
contract  shall  be  determined  and  whose  de- 
termination shall  be  conclusive  upon  the 
parties,  and  who  shall  have  full  power  to 
reject  or  condemn  all  work  or  materials  which 
in  his  or  their  opinion  do  not  fully  conform 
to  the  spirit  of  this  agreement ;  and  said  chief 
engineer  shall  decide  every  question  which 
can  or  may  arise  between  the  parties  relative  (lOQ] 
to  the  execution  thereof,  and  his  decision 
shall  be  bindiog  and  final  upon  both  parties ; 
and  whereas  the  classification  of  excavation 
provided  for  in  the  annexed  specifications  is 
of  a  character  that  makes  it  necessary  that 
speciar  attention  should  be  called  to  it,  it  is 
expressly  agreed  by  the  parties  to  this  con- 
tract that  the  determination,  by  the  measure- 
ments and  calculations  of  the  said  engineer, 
of  the  respective  quantities  of  such  excava- 
tion shall  be  final  and  conclusive.* 

»  »  •  »  •  • 

**6th  If  any  damage  shall  b^  done  by  the 
party  of  the  first  part  (or  peraons  in  their 
employ)  to  the  owners  or  occupants  of  lands 
or  othCT  property  adjoining  or  &  the  J^^^^l^ 
of  the  work  herein  contracted  to  be  done  the 
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_  ..  Hid  dnnUi^ 

ami  to  pay  the  nme  to  ntd  owner  or  occu- 
puit,  Bad  tbe  unonnt  to  piid  for  such  damBge 
■hftll  be  deducted  from  the  value  of  work 
done  noder  thUoontncL'  J 

"The  atoreaald  p»itr  of  the  second  part 
herebT  agreea  that  wheuefer  this  contract 
■hall  M  completelr  performed  on  the  part  of 
the  latd  party  of  the  flnt  part,  and  the  eo- 
gineer  haa  oertffled  the  aame  In  writing,  the 
«ald  party  of  the  seoond  part  shall,  within 
ten  daya  thereafter,  pay  to  mid  party  of  the 
flrst  part  any  remaining  aume  aue  loi  said 
work,  according  to  thla  contract,  as  followi, 
to  wit:  [Here follow  the  prices  agreed  upon 
for  different  kinds  of  work  to  be  done.]" 
•  ■•■■• 

"  It  is  further  agreed  between  the  partlea 
that  monthly  payments  shall  be  made  oy  the 
puty  of  the  tecond  part,  on  the  oertlScBte  of 
the  engineer,  for  work  done,  deducting  ten 
per  cent  from  the  ralne  of  work  done,  aa 
agreed  compensation  for  damages,  to  be  for- 
ever  retained  br  the  party  of  the  second  part 
in  case  the  wEiole  amount  of  work  herein 
named  ahall  not  be  done  In  accordance  with 
this  agreement. 

—     -  aof 

_.  ___^  _je  twtween  the  partlea  to 

tbla  contract  relative  to  Ita  true  intent  or 
meaning,  and  for  the  purpoae  of  adjuating 
in  an  amicable  manner  any  difference  that 
may  or  can  arise  relative  thereto.  It  la  hereby 
mutually  nnderatood  and  agreed  by  the  par- 
ties aa  follows,  to  wit : 

"1,  No  extra  chargea  will  be  claimed  or 
allowed  on  account  o(  change*,  either  in  the 
line  or  grade  of  the  road,  tne  prices  herein 
mentioned  being  oonaldered  aa  rull  compen- 
sation for  the  varloua  kinds  at  woik  herein 
agreed  to  be  performed. 

"S.  Whenever  work  is  required  to  Im  done 
which  Is  not  now  contemplated  or  covered  by 
the  prices  herein  mentioned  the  engineer  shafl 
fix  Buch  prices  for  the  work  as  he  ahall  con- 
sider JuK  and  equitable,  and  the  said  parties 
shall  abide  by  such  prices,  provided  the 
party  of  the  flist  part  enter  upon  and  cotn- 
meace  sn^  work  with  full  knowledge  of  Uie 
prices  so  flzed  by  the  engineer ;  but  If  the 

party  of  the  flrst  jwrt  decllr " '* 

work  at  the  ptii  "",  „         .      ._ 

the  party  of  the  aeoond  part  may  ento"  Into 
contract  with  any  person  or  persons  for  Its 
execution,  the  same  as  If  this  contract  had 
never  existed :  and  tt  extra  work,  or  work 
not  provided  for  in  this  contract,  Is  performed 
by  the  cratrsctors,  without  protest  or  notice 
In  writing  to  the  engineer  and  to  the  party 
of  the  second  part  before  prices  shall  have 
been  fixed  to  such  wotk,  then  the  engineer 
■hall  estimate  the  same  at  such  prices  aa  he 
shall  deem  just  and  reasonable,  and  his  de- 
cision liuatl  M  final,  aitd  the  party  of  the  flrst 
__^  _i_„ ..  __.,  --.--„  f„  ---..  --.- 

1  part  -.     - 

nothing  sball  be  deemed  extra  work  that  can 


part  shall  accept  of  said  prices  fi 
laotlon  of  all  demands  against  toe  parr 
;   for  said  extra  work ; ' 
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tract,  a  ooDduaiye   settlement  between   tbe 
parties  up  to  that  date. 

Borer,  Railroads,  463;  Herriek  ▼.  Belknap, 
27  Vt.  680:  Barker  ▼.  BOknap,  27  Vt  700; 
d  Sutherland^  Damages,  620. 

The  plaintiff  in  error  was,  under  the  drcnm- 
stances  of  the  case,  estopped  from  denying  the 
coocluaiyeness  of  that  certificate. 

WeleA  V.  Sf^srer,  98  JDL  64;  M'MuUenY,  Wm^ 
ner^  16  Serg.  &R.  18;  Weawr  v.  M*C<yrkU,  14 
8er^.  <&  R.  804;  8eoUY.  Saddler,  6S  Fa.  811; 
1  areenl.  £▼.  (18th  ed.)  207. 

Mr.  Juatiee  Harlan  delivered  the  opinion 
of  the  court: 

The  V.  ritten  contract  between  the  parties 
in   this  case  does  not  materially  differ  from 
the  one   before  this  court  in  Martinebura  d 
P.   R.    Co.  ▼.  Mareh,  114  U.  8.  JJ49,  558  [29 : 
255,   2^'\ .     In  that  case  the  contractor  did 
not  alleg'e  In  his  declaration  that  the  engineer 
ever  certified  in  writing  the  complete  per- 
formance 1  f  the  contract,  tOTOther  with  an 
estimate  of  vhe  work  done  and  tiie  amount  of 
compensation  due  him  according  to  the  prices 
establ  iahed  by  the  parties ;  which  certificate 
and    estimate  was  nuide  by  the  agreement  a 
condition  of  the  liability  of  the  company  to 
pay  the    contractor  the  oalance,  if  any,  due 
him-      I^or  did  the  declaration  allege  any 
facts  w^hich,  in  the  absence  of  such  a  certifi- 
cate   by    the  engineer  whose  determination 
^ras  made  final  and  conclusive,  entitled  the 
contractor  to  sue  the  company  on  the  con- 
y^g^xX.      It  was  lield,  in  accordance  with  the 
nrincipl^  announced  in  JCilOJberg  ▼.    United 
^titaleB    91  U.  a  898  [24:  1106],  and  Sweeney 
^Cn^ied  Btata,  109  U.   S.  618  r27:  10581, 
that  the  declaration  was  f&tally  aefective  m 
that  it  contained  "no  averment  that  the  en- 
ffineer  had  been  guilty  of  fraud,  or  had  made 
fiirli  irross  mistake  in  hia    estimates  as  nec- 
■^iTy  implied  bad  faitli.  or  had  failed  to 
Axerclae  an  honest  judgment  in  discharging 
the  duty  imposed  upon  klm."    Some  obser- 
vations in  that  case  are  pertinent  in  the  pres- 
ent one      It  was  said :    **  ^V^e  are  to  presume 
from  the  terms  of  the  contact  that  both  par- 
ties considered  the  posslbilitv  of  disputes 
arising  between  them  lu   reference  to   the 
execution  of  the  contract.     And  it  is  to  be 
presumed  that  In  their  minds  was  the  powi- 
blllty  that  the  engineer  might  err  in  his  de- 
termination of  such  matters.     Coiwequently, 
to  the  end  that  the  interests  of  neither  party 
should  be  put  in  peril  by  disputes  as  to  any 
of  the  matters  covered  by  their  agreement, 
or  in  reference  to  the  quantity  of  the  work 
•o  be   done   under   it,  or  the  compensation 
^Wch  the  plaintiflt  mificht  be  entitled  to  de- 
n>«nd,   it  was  expressly  stipulated  that  the 
^'loeer's  determination  should  be  final  and 
<»nclu3ive.     Neither  party  reserved  the  right 
w  vev^fflA  that  determination  for  mere  errors 
?  nit^Skes  upon  his  part.    They  chose  to 
5«t  tits  estimktes,  and  to  reply  upon  their 
i'lf'^t.     whi<A  the  law  piesumw  ^ey  did  n^^ 
iJtonct   to  waive,  to  demand  that  the  engineer 
!*^^1^,  at  all  times,  and  in  respect  to  every 
S!?^^  aubmitted  to  hU  determiMtion,  ex- 
?cW     ^  honest  judgment,  wad  commit  no 
2?^  «w!Stokeriyi.  uncfo  all  the  circumstan- 
?^  ^w^^uld  imply  bad  faith." 


The  only  difference  between  that  case  and      ri9M 
the  present  one  is  that  the  alle/ired  mistakea 
of  the  engineer  in  the  former  were  favorable 
to  the  railroad  company,  while  in  this  caae 
they  are  favorable  to  the  contractors.    But 
that  difference  cannot  affect  the  interpretatioa    * 
of  the  contract.    In  the   preiibnt  case   the 
agreement  was  that  the  work  should  be  exe- 
cuted under  the  direction  and  supervision  of 
the  chief  engineer  of  the  Railroad  Company 
and  his  assistants,  by  whose  measurements 
and  calculations  the  quantities  and  amounts 
of  the  several  kinds  of  work  should  be  de- 
termined, and  **  whose  determination  shall  be 
conclusive  upon  the  parties."    Any  decision 
of  the  chief  engineer  relating  to  the  execu- 
tion of  the  contract  was  to  be  **  binding  and 
final  upon  both  parties. " 

His  measurements  and  calculations  as  to 
excavations  were  made**  final  and  conclusive.  ** 
What  are  the  substantial  facts  found  bv 
the  court  below  ?    The  work  was  in  four  di- 
visions, each  division  being  in  charge  of  an 
assistant  or   division  engineer,    who  acted 
under  the  general  direction  of  the  chief  en- 
gineer.    Tne  agreement  provided  for  monthly 
payments  to  the  contractor,  on  the  certificate 
of  the  engineer,  ''for  work  done;"  ten  per 
cent  from  the  value  thereof  to  be  retained  by 
the  Company  until  the  whole  work  was  com- 
pleted in  accordance  with  the  contract.    The 
work  was  under  the  immediate  supervision 
of  the  division  engineer.     On  the  first  day 
of  each  month  he  made  up  and  f orwajrded  to 
the  assistant  chief  engineer  an  estimate  of 
work  done  on  each  section  of  his  diyislon, 
according  to  quantities  and   classifications. 
Upon  such  estimates  the  assistant  chief  en- 
gineer ascertained   the  amount  due  the  con- 
tractor to  the  beginning  of  the  month.     These 
monthly  estimates  were   approved  by  both 
the  assistant  chief  engineer  and  chief  en- 
gineer.   This  course  was  pursued  imtil  the 
work  was  substantially  completed,  and  was 
accepted  and  taken  possession  of  by  the  Com- 
pany.   Subsequently,  without  the  Knowledge 
or  co-operation  of  the   contractors,  Baker,  a 
subordinate  engineer  of  the  Railroad  Com- 
pany, who  had  not  supervised  the  work  of 
the  plaintiffs,  re-estimated    and  reclassified 
it,  and  upon  such  re-estimate  and  reclassifi- 
cation, which  were  approved  by  the  chief       ,^1^^ 
engineer,    the   Company   claimed   that  the     tl^'** 
monthly  estimates  upon  wh.|  ^  the  plaintiffs 
had  been  paid  from  time  to  ^ime  yff^x^  much 
too  large. 

We  are  of  opinion  that  tt^^  ultimate  facta, 
as  found  by  the  court,  do  txoX  authorize  the 
Railroad  Company  to  go  beha  tnd  the  estimates 
from  time  to  time  by  its  ^i  virion  engineer, 
which  were  approved  and      certified  by  the 
assistant  chief  engineer  at^^  chief  engineer. 
Within  a  reasonable  intex^pretation  of  the 
contract,  the  last  monthly     estimate  of  work 
done  on  division  nine  (thi^^  being  the  only 
division  here  in  dispute),    followed  by  the 
soceptance  by  the  Uompanj  of  the  whole 
work,  was  a  certificate  ox  complete  perform- 
ance entitling  the  plaintiff  to  be  paid  in  full 
according  to  the  terms  of  the  contract     Whi le 
there  was  evidence  tending  to  diow  that  the 
estimates  by   the  diviaion   engineer,    upon 
which  the  last  monthly  certificate  was  based, 
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Uactlj  toond  lndicatiiif  fnad  upao  Um  pMt 
iif  Uw  CompkOf '•  cnnoeen^  or  iDcb  nw* 
■niiukca  br  Uiem  m  fmpU  bad  faith.    It  ia 


reclBMi  nation*  wen  correct,  the  diacrepaocj 
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rolls  are  driven  by  gearing  a  great  deal  of 
noiae  and  a  Jarrine  of  the  parte  of  the  ap- 
paratus and  trembling  of  the  mill-floor  re- 
sult, and  this  Jarring  and  trembling  in  turn 
cause  an  uneyenness  of  operation  or  grinding 
and  a  rapid  and  uneven  wear  of  the  rolls. 
To  obviate  these  difficulties  and  produce  an 
even,  steady  motion,  I  discard  the  gearing 
hitherto  employed,  and  substitute  therefor  a 
system  of  belting  arranged  in  a  peculiar 
manner,  to  give  the  proper  direction  and 
speed  to  the  rolls.  .In  the  drawings,  A  rep- 
resents the  frame  of  body  of  the  machine, 
in  the  upper  part  of  which  are  mounted,  in 
pairs,  a  series  of  grinding  or  crushing  rolls, 
G  D  E  F.  Above  the  erindine-rolls  is  ar- 
ranged a  hopper  providea  with  feeding-rolls, 
G  H,  arranged  to  deliver  the  grain  to  each 
pair  of  rolls.  B  represente  a  counter-shaft, 
which  is  represented  in  the  drawings  as  ex- 
tending transversely  through  the  base  of  the 
frame^or  body  A,  parallel  with  the  grinding- 
rolls,  but  which  may,  if  desired,  be  locat^ 
entirely  without  the  machine.  As  repre- 
sented in  Figs.  1  and  d,  the  grind ing-rolls  are 
furnished  alternately  at  opposite  ends  each 
with  a  belt-wheel  or  pulley,  while  the 
counter-shaft  B  is  furnished  at  one  end  with 
one  wheel  or  pulley  and  at  ite  opposite  end 
with  two.  IT  represente  the  mam  driving:- 
belt,  which  passes  to  and  around  the  pulley 
e  of  tlie  roll  C,  thence  downward  and  around 
pulley  b  of  the  counter-shaft  B,  thence  up- 
ward and  aroimd  pulley  e  of  the  roll  E,  and 
back  to  the  source  of  power,  imparting  to 
the  rolls  C  and  E  a  motion  in  one  direction, 
and  to  the  counter-shaft  a  motion  in  the  re- 
verse direction.  From  the  pulleys  y  b'  on 
the  rear  end  of  the  counter-shaft  B,  belte  P 
and  R  pass  upward  and  around  pulleys  d  and 
/of  the  rolls  D  F,  as  shown  in  Fig.  2,  im- 
parting to  said  rolls  a  motion  the  reverse  of 
that  of  the  rolls  C  E.  In  this  way  the  two 
rolls  of  each  set  are  caused  to  revolve  toward 
each  other  while  bein^  all  driven  from  a 
common  source  primarily. 

"  The  uae  of  belting  obviates  all  tke  noise 
incident  to  gearing  and  produces  a  much  more 
eren  and  steady  motion,  each  roller  being 
driven  from  the  counter-shaft,  instead  of  one 
from  another,  as  heretofore.    Another  advan- 
tege  incident  to  the  arrangement  of  belting 
above  described  is  that,  by  simply  removing 
the  pulley  of  any  shaft  and  replacing  it  with 
soother  of  proper  size,  any  desired  difference 
*n  the  speed  of  the  rolls  may  be  obteined, 
whereas  in  the  case  of  gearing  this  cannot  be 
^<^<^nipli8hed  except  through  the  use  of  a 
▼ery  complicated  arrangement  of  intermedi- 
ate wheels.     In  order  to  adapt  the  counter- 
>^t  B  to  perform  the  double  purpose  of  re- 
versing the  motion  of  certain  of  the  rolls  and 
of  acting  as  a  belt-tightener,  it  is  mounted, 
at  opposite  sides  of  the  frame  or  body  A,  in 
"<>xe8  swiveled  or  buns  in  yokes  L,  sliding 
▼ertically  in  guides  or  boxes  K,  and  adjusted 
^p  and  down  therein  by  screw  rods  or  stems 
B.  the  swivel-boxes  permitting  a  slightly 
K^ter  movement  of  the  shaft  a  at  the  one 
end  than  at  the  other,  without  interfering 
with  ite  free  rotetion,  and  thereby  permitting 
the  tightening  of  the  belt  or  belts  at  one  side 
01  the  machine,  without  disturbing  those  at 
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the  other.    In  order  to  adjust  and  maintoin 
the  rolls  0  D  and  E  F  in  proper  relation  to 
each  other,  the  two  outer  rolls,  C  and  F,  are 
carried  in  sliding-boxes,  which  are  formed 
each  with  a  T  rib  or  standard,  m,  moving  in 
a  ffroove  or  wav  of  corresponding  shape,  the 
rolls  being  held  up  to  their  operative  position 
by  springs  U,  which,  in  turn,  are  regulated 
in  pressure  by  screws  T.     Clamping-screws 
may  be  arranged  to  secure  Uie  sliding-boxea 
Q  in  any  desired  position.    By  the  above 
arrangement  of  the  sliding-boxes  they  are 
prevented  from  being  advanced  or  retracted 
unequally,  and  thereby  giving  the  rolls  a 
'winding'   position.      It  is  desirable  that, 
when  the  rolls  are  not  employed  in  grinding, 
they  should  be  held  apart,  as  otherwise  they 
would  be  liable  to  injury  by  direct  contect, 
and  also  subiected  to  unnecessary  wear.     To 
accomplish  Uieir  ready  separation  I  place  just 
in  front  of  each  sliding-box  Q  a  roteting 
cam  or  eccentric,  Y,  which,  when  turned  in 
one  direction,  permito  the  box  to  be  advanced, 
but  when  given  a  partial  revolution  about 
ite  axis  forces  and  holds  back  the  same. 

"The  meal,  after  being  crushed  by  the 
rollers,  sometimes  packs  or  calces  together; 
and  for  the  purpose  of  regranulating  the 
same  it  is  passed  tJirough  a  disintegrator. 
The  disintegrator-cylinder  may  be  mounted 
on  and  driven  by  the  counter-shaft  B.  as 
shown  in  Fig.  8,  in  which  case  the  usual 
surrounding  shell  or  casing  (shown  in  the 
drawings)  will  need  to  be  adjusteble  verti- 
cally. 

**The  peculiar  manner  of  or  means  for  ad- 
justing the  shell  forms  no  part  of  the  present 
invention,  and  need  not,  therefore,  be  de- 
scribed in  deteil  herein.  Many  arraDge- 
ments— such  as  the  use  of  bolte  and  slote,  or 
adjusting-screws,  for  example— will  suggest 
themselves  to  the  skilled  mechanic. 

**  Machines  of  this  class  are  found  to  be 
impaired  in  their  operation  through  the  heat- 
ing of  the  roller- journals.  To  overcome  this 
defect  I  form  on  the  shafte  of  tlie  rollers,  and 
also  on  the  counter  shaft,  near  each  end,  a 
collar,  Xt  which  serves  both  to  prevent  end 
play  of  the  shaft  and  to  carry  upward  con- 
tinually a  supply  of  oil  from  the  chamber 
or  supply  z  to  itte  upper  side  of  the  shaft  and 
box,  whence  it  spreads  out  over  the  entire 
surface  of  the  bearing  and  journal.  The 
boxes  are  each  formed  with  an  annular  oil- 
chamber,  «,  at  each  end,  communicating  by 
inclined  passages  w  with  the  supply  chamber 
or  sink  e.  In  this  way  a  periect  lubrication 
of  the  bearings  is  constently  maintained  and 
heating  is  obviated.  The  feed-rolls  G  H  are 
furnished  at  their  ends  with  pulleys,  ^  A, 
which  are  driven  by  belte  from  the  grinding- 
rolls,  D  E,  which,  being  stationary,  cannot 
interfere  with  the  tension  of  the  belts,  as 
would  the  adjustable  rolls,  C  F. 

*'I  am  aware  that  various  devices  have 
hitherto  been  employed  to  regulate  the  dis- 
tance between  the  rolls,  in  order  to  govern 
the  fineness  of  the  material  deliverea  from 
them,  and  I  am  also  aware  that  shafte  have 
been  made  movable  in  such  manner  as  to 
tighten  belte  passing  over  pulleys  on  other 
shafte,  and  I  lay  no  claim  thereto ;  but  I  be- 
lieve myself  the  first  to  construct  and  organ- 
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H.  8.  661  (82:1042):  LyeU  ▼.  Lapeer  Co,  6  Mc- 
Lean, 446;  LttOe  Bock  ▼.  MerchanU  Nat.  Bank, 
98  U.  8.  811  (25:109). 

A  contract  that  the  contracting  party  shall 
receive  his  compensation  in  county  warrants 
is,  in  legal  effect,  a  contract  that  he  shall  be 
paid  in  money. 

Bdbeock  v.  Qoodrieh,  47  Oal.  611;  Olark  ▼. 
Pdlk  Co,  19  Iowa,  265;  Bayerque  ▼.  San  Fran- 
eieoo,  1  McAl  176;  Beneon  t.  Oarmel,  8  Me. 
112. 

Mr.  JueUee  Brown  dellTered  the  opinion 
of  the  court : 

(1.)  In  support  of  its  demurrer  founded 
upon  the  alleged  want  of  Jurisdiction  in  the 
circuit  court,  the  plaintiff  in  error  insists 
that  the  plaintiffs  below  obtained  their  right 
to  bring  suit  upon  this  order  by  assignment 
from  8.  K.  Felton  &  Co.,  who  are  not  alleged 
to  be  citizens  of  any  other  8tate  than  JNe- 
braska,  and  hence  that  the  plaintiffs  are  dis- 
qualified to  sue,  under  the  Act  of  August  18, 
[96]  1888  (25  8tot  488),  the  first  section  of  which 
provides  that  no  circuit  or  district  court  shall 
^  have  cojniizance  of  any  suit,  except  upon 
foreign  bills  of  exchange,  to  recover  the  con- 
tents of  any  promissory  note  or  other  chose 
in  action,  in  favor  of  any  assignee,  or  of  any 
Bubseauent  holder,  if  such  instrument  be 
payable  to  bearer,  and  be  not  made  by  any 
corporation,  unless  such  suit  might  have 
been  prosecuted  in  such  court  to  recover  the 
said  contents  if  no  assignment  or  transfer 
had  been  made." 

The  action  in  this  case  is  brought  upon  an 
order  drawn  by  8.  E.  Felton  &  Co.,  in  which 
they  direct  the  City  to  pay  to  the  plaintiffs 
below  a  certain  sum  of  money  upon  the 
completion  and  acceptance  of  certain  work 
undertaken  by  them  for  the  City,  and  charge 
the  same  to  their  contract  price.  This  order 
was  presented  to  the  corporation  and  formally 
accepted,  ''provided  tne  water-works  are 
fully  completed,  according  to  plans  and 
specifications,  and  are  duly  accepted  by  the 
City,"  and  the  City  promised  to  pay  the 
same  in  city  wofrranU.  This  acceptance  was 
a  contract  directly  between  the  City  and  the 
plaintiffs  below,  upon  which  the  City  was 
immediately  chargeable  as  a  promisor  to 
the  plaintiffs  Nothing  is  better  settled  in 
the  law  of  commercial  paper  than  that  the 
acceptance  of  a  draft  or  oraer  in  favor  of  a 
certain  payee  constitutes  a  new  contract  be- 
tween the  acceptor  and  such  payee,  and  that 
the  latter  may  bring  suit  upon  it  without 
tracing  title  from  the  drawer.  From  the 
moment  of  acceptance,  the  acceptor  becomes 
the  primary  debtor,  and  the  drawer  is  only 
contingently  liable,  in  case  of  nonpayment 
by  the  acceptor.  Daniel  on  Negotiable  In- 
struments. %  582 ;  Fentum  v.  Poeoek^  6  Taunt 
190;  WaUaee  v.  ITOtmneU,  88  U.  8.  18  Pet 
186  [10:  951.  Ever  since  the  case  of  Young 
y.  Bryan,  19  U.  8.  6  Wheat  146  [6:  228],  it 
has  been  the  settled  law  of  this  court  that 
the  circuit  court  has  Jurisdiction  of  a  suit, 
brought  by  the  indorsee  of  a  promissory  note 
against  his  immediate  indorser,  whether  a 
suit  would  lie  against  the  maker  or  not, 
upon  the  nound,  as  stated  by  Ohirf  Justice 
Marshall,  'that  the  indorsee  does  not  elaim 
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through  an  assignment  but  upon  a  new  con- 
tract between   himself  and  the   indoner.* 
This  case  was  approved  in  ifottan  y.  Thrramee, 
22  U.  8.  9  Wheat   587  [6:  154]  ;  JSwtns  v. 
Gee,  86  U.  8.  11  Pet  80  [9:  689J,  and  Chfee 
V.   Plantevi  Bank  qf  Tenneeeee,  64  U.   8.    19 
How.  183  [14:  105].    It  needs  no  argument 
to  show  that  the  same  rule  would  apply  as- 
between  the  acceptor  and  the  payee ;  azia  if 
the  latter  be  a  nonresident  of  the  8tate,  htr 
may  bring  suit  directly  against  the  acceptor, 
notwithstanding  the  drawer  of  the  paper  i» 
a  resident  of  the  same  8tate  as  the  acceptor, 
for  the  same  reason  that  the  acceptance  cre- 
ates a  new  contract,  to  which  the  drawer  i» 
not  a  pafty.     I^ompeon  y.  Perrine,  106  U.  8. 
589  [27:  296]. 

The  same  principle  is  illustrated  in  the 
case  of  DeSofyry  v.  NiehoUon,  70  U.  8.  8  Wall. 
420  [18:  268],  in  which  it  was  held  thai  if 
the  requisite  citizenship  exist  between  the 
immediate  parties  to  a  contract,  the  Jurisdic- 
tion of  the  circuit  court  cannot  be  defeated 
by  the  fact  that  another  and  prior  contract 
to  which  the  plaintiff  is  not  a  party,  is  aet 
out  as  an  inducement  to  the  making  of  the 
contract  in  suit 

8o,  in  Marine  A  R.  P.  Min.  d  Mh.  Oo. 
y.  Bradley,  105  U.  8.  175  [26 :  1064],  a  cor- 
poration agreed  to  pay  on  a  certain  date  to 
A  a  sum  of  money,  at  a  specified  rate  of 
interest ;  and,  bv  an  indorsement  on  the  paper 
after  it  matureo,  further  agreed,  in  oonaid- 
eration  of  forbearance  to  a  date  named,  to 
pay  at  a  higher  rate  of  interest,  to  he&rtr. 
It  was  held  that  the  indorsement  was  a  new 
contract,  upon  sufficient  consideration,  and 
negotiable  within  the  meaning  of  Um  law 
merchant,  and  that  B,  the  leeal  holder  of 
the  paper,  was  not  precluded  frcHn  suing 
thereon  in  the  circuit  court,  by  the  foct  that 
A  was  a  citizen  of  the  same  8tate  as  the  cor- 
poration. In  delivering  the  opinion  of  the 
court  Mr.  Justice  Matthews  observed:  **It 
is  true  that  the  bond,  as  originally  executed, 
was  payable  to  Ghiyer,  receiver,  umply,  and 
was  not  negotiable ;  but  the  subsequent  in- 
dorsement was  a  new  and  complete  ocmtract 
upon  a  distinct  and  sufiAcient  oonsideration, 
and,  being  payable  to  bearer,  it  negotiable 
by  delivery  merely." 

(2.)  In  support  of  its  second  rround  of 
demurrer,  the  defendant  City  further  insists 
that  inasmudi  as  the  acceptance  of  the  City 
was  a  promise  to  pay  in  city  warranU,  the 
petition  should  allege  that  tte  plaintiffs  de- 
manded payment  in  warrants,  and  that  the 
City  refused  to  give  them  warrants  for  the 
order.  The  order,  however,  was  to  pay  a 
certain  sum  in  dollars  and  cents,  and  the 
promise  was  to  pay  the  amount  of  the  aooepl- 
anoe,  and  if  payment  had  been  made  or  ten- 
dered, either  in  current  money  or  ia  city 
warranto,  it  was  matter  of  defense,  and  the 
burden  of  proof  was  upon  the  defendant 
No  allegation  in  t)ie  petition  that  payment 
in  city  warrants  was  aemanded  and  refused 
was  necessary  to  constitute  a  complete  caiMs 
of  action,  and  it  is  only  after  a  failure  %o 
make  out  a  prima  fade  case  in  tiie  petition 
that  a  geneial  demurrer  will  lie.  WtOmm 
y.  JTC&ifMB,  88  U.  8.  18 FM.  186  [10:  Ml; 
Brobetan  y.  Qibeon,  60  17.  8.  9  How.  Mi,  m 


r^j 


i«i 


t8Ml 


CmoAGO,  Sahta  Fi  ahd  Oaufohhia  R  Ca  y.  Prioc 


186-195 


[18 :  181.  188] .  Am  the  warrantB  were  a  mere 
method  of  paymeDt  io  money,  for  the  oon- 
▼enienoe  ox^the  City  in  carrying  on  its  ilnan- 
ciml  buiineM.  it  may  be  treated  as  a  promise 
to  pay  in  money.  Babeock  y.  Oooariek,  47 
OaL  m.  If  the  promise  were  to  pay  in  bank 
notes  or  other  lepresentatiyes  ox  money,  it 
wodld  scarcely  be  claimed  that  it  was  not  a 
promise  to  pay  in  money,  or  that  any  special 
demand  of  bank  notes  was  necessary  to  be 
ayerred.  There  is  an  al legation  in  the  peti- 
tion that,  though  often  requested,  the  said 
City  of  Superior  has  not  paid  to  plaintiffs 
the  amount  of  said  order  and  acceptance,  or 
any  part  thereof,  and  that  there  is  now  due 
and  unpaid  upon  the  same  the  entire  amount 
thereof.  We  think  this  is  a  sufficient  alle- 
gation of  nonpayment  and  refusal  to  pay  to 
render  the  City  chargeable  in  this  form  of 
action. 


CmOAQO,  8ANTA  Ffi  AND  OALIFOR- 
KIA  RAILROAD  COMPANY.  Fff. 

in  Brr.^ 

JOHN  R.  PRICE  vr 


CBss  &  a  Beponar^B  ad.  18S-196J 

{Mmtroeifor  etnutrucH^n  uf  railroad— dscMon 
^  miginetr  ^  aimaufU  pf  work  dims,  sto., 
wktm  eandumve  jramd  or  ineomptttncg. 


L  WbOTt  a  oootraot  for  ooostruotlnff  the  road-bed 
of  a  railroad  provided  that  the  ohSaf  ensineer  of 
the  railroad  oompany  thoiild  deckle  eyer/  gnoi- 
tSoQ  whloh  miffht  ariM  beiweeu  the  parties,  and 
his  nMMureoMoli  and  esktnktions  of  the  qoao- 
titles  of  the  work  done  and  hii  deoMoo  tbere- 
oo  ahoiild  be  final  and  ooooluilye  and  btodlnc 
upon  both  parties,  esthnatet  made  by  the  diyMoo 
under  whose  Immediate  snperylrioo  the 
wssdooeand  approved  by  the  chief  eogW 
and  eeTtlfled  by  him  are  ooDolnslye;  and  sut^ 
sequent  re  estimates  by  a  sobordlDale  enslneer 
of  the  ooeipany,  made  wtthont  tne  knowledge  or 
oo-operatloo  of  the  oootraotors,  are  not  btotUnf 
upon  then,  altbooch  they  were  approved  by  the 


SL  Where  the  amoimt  of  work  by  eootraotors  In 
bufldtnff  a  railroad  It  to  be  meeaiired  and  aeoer- 
tatned  by  the  ohief  ensloeer  of  the  road,  wboae 
deoMoo  la  to  be  final.  It  labindloff  and  oooelnslye 
upon  the  partlea  unleaa  there  la  fraud  oo  the  part 
oC  the  eoclnear  or  auoh  groaa  mlacakea  l»y  him  as 
to  Imply  bed  faiths  hia  mere  inoompetaDoy  or 
DesMaenee  wm  not  sathorlae  the  railroad  oosi* 
paoy  to  go  behind  hla  erttmataa. 

[Na  14M.1 

Suh^iUdJmn.  S,  JS9L  JkeidtdJan.  9$,  JS9J. 

rl  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
nUnois  to  rsyiew  a  Judgment  sgainst  the 
ChlosM,  8anU  F(  ft  Qdlfomia  Raifioad  Com- 
pany for  the  balance  due  for  clearing,  grubbing 
and  masonry  for  building  the  road  bed  of  that 
Company,  under  a  written  oontract   4/^rwud. 

Btalament  by  Mr.  jMtHc$  iy«^»in«* 
This  action  was  brought  bv  Price,  MoGay- 
ock  ft  Co.,  for  the  use  of  Jones,  Fomst  ft 

Its  U.S. 


Bodkin,  to  recover  from  the  Chicago,  Santa 
F6  and  California  Railroad  Company  the 
balance  alleged  to  be  due  them  under  a  writ* 
ten  contract,  made  March  21,  1887,  for  the 
clearing,  grubbing  and  masonry  necessary  to 
complete  Uie  road-bed  of  that  Company  from 
a  point  on  the  Missimippi  River  to  Oales- 
burg,  Illinois,  a  distance  of  about  fifty  miles. 
The  parties  in  writing  waived  a  jury  and 
tried  the  case  before  tne  court,  which  made 
a  special  finding  of  facts.  There  was  a  Judflr* 
ment  against  the  Railroad  Company,  b 
Fed.  Rep.  808. 

The  contract  contained,  among  other  pro- 
visions, the  following : 

*"  The  aforesaid  party  of  thefirst  part  [Price, 
McQavock  ft  Co.],  in  consideration  cdF  the 
prices  hereinafter  agreed  to  be  paid  to  them 
by  the  party  of  the  second  part  [the  Railroad 
Company],  hereby  agree  and  bind  themselves 
to  construct  and  in  every  respect  to  complete 
the  grubbinff  and  clearing,  mding  and 
masonry,  including  the  furnishing  <n  ma- 
terials and  all  ower  things  requisite  and 
necessary  to  complete  the  road-bed  and  pre- 
pare the  same  ready  for  receiving  the  super* 
structure,  upon  that  portion  of  the  railroad 
of  the  party  of  the  second  part  known  and 
designated  as  section  — ,  number  — ,  the  first 
fifty  (00)  miles  eastward  from  station  thir^ 
(w),  east  bank  of  Mississippi  River,  of  the 
Chicago,  Sante  F6  and  California  Railway, 
in  such  a  manner  as  will  conform  in  every 
respect  to  the  annexed  specifications  and  to 
the  following  conditions,  vix.  : 

**l8t.  That  the  work  shall  be  commenced 
within  ten  (10)  days  after  the  execution  of 
those  presents,  or  as  soon  after  as  the  Rail- 
way Company  shall  have  acquired  a  title  to 
the  lands,  ana  shall  be  completed  on  or  before 
the  first  day  of  August,  one  thousand  eight 
hundred  and  eighty -seven. 

*'9d.  The  work  snsll  be  executed  imder  the 
direction  and  supervision  of  the  chief  en* 
gineer  of  said  Railway  Company  and  his  as- 
sistants, by  whose  measurements  and  calcu- 
lations the  quantities  and  amounts  of  the 
several  kinds  of  work  performed  under  this 
contract  shsll  be  determined  and  whose  de- 
termination shall  be  conclusive  upon  the 
parties,  and  who  shall  have  full  power  to 
reject  or  condemn  all  work  or  materials  which 
in  his  or  their  opinion  do  not  fully  conform 
to  the  spirit  of  this  agreement ;  and  said  chief 
engineer  shall  decide  every  question  which 
can  or  may  arise  between  the  parties  relativa 
to  the  execution  thereof,  ana  his  decision 
shall  be  binding  and  final  upon  both  parties ; 
and  whereas  the  classification  of  excavation 
proyided  for  in  the  annexed  specifications  is 
of  a  character  that  makes  it  necessary  that 
special  attention  should  be  called  to  it,  it  is 
expressly  agreed  by  the  parties  to  this  con- 
tract that  tM  determination,  by  the  measure- 
ments and  calculations  of  the  said  engineer, 
of  the  respective  quantities  of  such  excava* 

tion  shall  be  final  und  conclusive.* 

•  ••••• 

"Sth.  If  any  damage  shall  be  done  by  the 
party  of  the  lirst  psirt  (or  persons  In  their 
employ)  to  the  owners  or  occupants  of  lands 
or  other  property  adjoining  or  In  tim  ylcinity 
of  the  work  herein  oootracted  to  ba  done  the 
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™©ainto  parts,  except  as  authorlaed  by  those 
^nn^S^^  ^  •^•^  *^«  ^^ole  patent,  or  of  an 

name  for  an  tofring^t        •*'"''««  hto  own 

*"_^?  *™'*  **  ■"  eiolualTe  rirbt  under  &  nf».<. 
wltblD  a  oertain  diatj^ni-  wkj-U^  *  ***•"* 

rteht  to  Mll,rnS  r«M?o??^ ."%  *^J^ 
a^i^:2*"'-«'«^«^«-^-tre'o^; 

Wm  M  plalntMr.  ^^  *^°'  *""•  "**««•  '^th 
«n<ler  It  f«  a  SSted  LSStS^t  •'">°*|.'»  «»" 

ment.  ^  ^'  **'  **  •"'"oguent  Infrlnse- 

•  .otTaisrssr^Mitr  *  ««-♦•«  -^ 

tore  and  rtr  r^JS^'.S"'.^?*.'**  manuflw- 
the  Unltedltoti.S^'fi.S;"?^"  throughout 

tuted  by  third  »««««.  iT*      "?"  If  manufao- 

tr.  f or  an  tofHniwnent  5^  ^^     *"  *'"*- 
W.   A  suit  Id  equity  for  m.  B.h>«  II^\ 

«»Mo?SeS2t^SSS!^       to«i«erof  a  patent 
"iut  S?^'"'*.  **  ^  P»teot.right,  made  to  ae. 

^t-rigSn;  sSSS^tw^^J!^  Of  the  pat! 
nottoU,S;?2SU2A^  morfwe,  thouirh 

"^tttSVtJS^^  the  Whole 

^^    ■"''*«•'««  to  the  morttairee  as  security 


Oct.  Tb^ 

whw  there  ii  no  «xpre»  stiSSLS  JS^ 

WrA  mortgage  of  real  eststa  k  in  MvtrAi 
States  a  mere  security,  but  dmm^T^ 

to  as  necessaiy  to  prtjSi^ihrSSiSirt^ 
•«er  posBesBion  taken,  to  ^tti^Jt^^^ 

•nd  proms,  and  danuSesfdJ^Sl 
POBsession  may  restralnwastew^S 
accuri^.  ^^ 

to  tA«P«ent  Office,  tolSSSSS  ^5ffS^ 

eeeslon,  and  makes  the  title  otfSJlSJLl!^ 
complete  towardsall  P-^^STto^LJ^c^SS 

^a  ^!.'*''^i*',^^'^"»*^  title  to  •p«t«-i, 
a  mortgage  duly  executed  and  raJ^u?  7!z 

only  p«iK>n  entltied  to  iSitS  ilSSt^Jl? 
Vatost  an  tofringer  of  the^45*i52^ 

Junction  and  an  account  of  priS^^  »r  •■  to- 
Argued  Nat.  19,  &  ^Lifaf  Fe^  f^  an 


trictof  New  York  dismlaalDTa  sSi  i!f^2t 

Statement  by  Jfr.  Jtu^  €k-m^ 
^  J?*®  ^^  »  WIl  In  equity    flffi  A«^  •< 


^^^^naiim^nmesA^  Mackenzie  anrt  R.»,-j 
&  Murehy  by  Lewi.  B.  WaSSSj  cuS^ 
Jng  to  be  the  sole  and  exclMlm.^»— l1^?^ 
patent  granted  to  him  by  thf  UnlZH^ 
on  February  13.  1884.  tor  m  tmpro^^iSh 
tountatn  pen.,  and  of  the  InTeriSSTuSiiS 
£^ljr*i  /"l^'"*  •»  infringes  ttSS 
J»y  5f  defendant. ;  and  praylS«fa,  STSl 

rifre;?isj^iss-.f,£« 

or  any  .peclfled  part  of  the  United   f^T 

1  .  ?L"»®  e»*en*  and  inventfoo.  iK^m!! 
plaintiff  to  fearah  B.  Wat«S?'  iS^ftT 
from  her  to  the  firm  of  ^ST*  ffl^n.^!?. 
Sons,  and  from  that  firm  toA«  ]L  ShK^Tf  ' 
wer»  made  by  the  partie.  the"  to  ^^1 
irfi?^..'"  ^  Patent  OfflcTiS'  SfdlS! 
Btoted  below.  Md  that  Shipnui  c«iM?off2 
be  possessed  of  the  patent  andin^ti«!^n 
anrauding  ti>^\iTn: X'^fSTiS^ 

xTk.  E'*!"*"'  fl'ed  a  geneiml  replioatit-. 
At  the  hearing  on  the  IslUe  thus  loinrf  S 
following  instruments,  executo«nn^Kr^rV^? 
by  and  between  citiren.  ctf  StsSTlS! 
duly  proved :  ^^  o««e,  wen 

IJN? ■  .f?  •"'gunent,  made  lUmuir  11. 
1884.   and   recorded   March   87    iSl^J-- 

M:^Xn. ""  ""••  -^ «-  'ti»ie  s: 

imi  ^„«i^'  ^'tcnnan  on  November  » 
10B4.  and  never  nooided.  bv  w^t^  ZlI 
granted  to  him  "thrSuSd  eJclSl^riita 
and  lioen«  to  manufictu^?^  „I1  f^tgj 
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penholders  containing  the  eaid  patented  im- 
proTement  thronghout  the  United  States," 
nod  he  agreed  to  paj  her  "the  sum  of  twenty- 
tre  cents  as  a  license  fee  upon  every  fountain 
penholder  so  manufacturoa  bj  him." 

8d.  An  assignment,  made  NoTember  25, 
1884,  and  leeoraed  November  29,  1884,  from 
Mrs.  Waterman  to  the  firm  6f  Asa  L.  Ship- 
man's  Sons,  of  the  whole  patent  and  inven- 
tion, expressed  to  be  made  in  consideration 
€d  the  payment  of  the  sum  of  $8,000,  and 
containing  this  provision:  "The  consider- 
ation of  Mb  assignment  is,  that  whereas  the 
•aid  Lewis  £.  Waterman  and  the  said  Sarah 
£.  Waterman  have,  on  this  25th  day  of  No- 
▼ember,  1884,  made  a  Joint  note  of  hand  for 
the  sum  of  $6,000,  payable  to  the  said  Asa 
L.  8hipman*s  Sons  three  years  from  this  date, 
with  interest  at  six  per  cent;  now.  If  the 
■aid  Lewis  S.  Waterman  and  myself,  or 
either  of  tis,  shall  well  and  truly  pay  the 
■dd  note,  according  to  its  tenor,  then  this 
aasiniment  and  transfer  shall  be  null  and 
void,  otherwifw  to  be  and  remain  in  full  force 
and  effect*  It  also  contained  covenants  of 
full  right  to  assign,  and  against  all  Incum- 
brmnces,  **  except  a  license  to  the  said  Lewis 
£.  Waterman  to  manufacture  and  sell  pens" 
under  the  patent,  being  the  license  above 
nentioned. 

4th.  An  assignment,  made  November  25, 
1884,  in  consideration  of  the  payment  of  the 
sum  of  $6,000,  and  recorded  November  20, 
1884,  from  the  firm  of  Asa  L.  Shipman's  Sons 
to  Asa  L.  Shipman,  of  all  the  right  and  title 
acquired  by  tne  assignment  made  to  them  by 
His.  Watwman,  as  well  as  the  promissory 
note  thereby  secured. 

0th.  An  assignment,  made  April  16,  1886, 
and  recorded  April  22,  1886,  from  Mrs. 
Waterman  lo  the  plaintiff,  of  all  her  rifht, 
title  and  interest  In  the  patent  and  invention, 
ukd  all  her  claims  or  causes  of  action  for  the 
Infringement  of  the  patent,  and  rights  to 
damages  or  profits  by  reason  thereof. 

The  oircult  court  allowed  the  plea,  for 
leaioni  stated  in  Its  opinion,  as  follows: 
*The  transfer  to  Asa  L.  Shipman  Is  in  lan- 
guage 80  onphatic  and  exact  that  there  is 
little  opportunity  for  misapprehension.  It 
matters  not  what  the  instrument  Is  called. 
It  matters  not  that  it  mav  be  defeated  by  the 
payment  of  $6,000  on  November  20,  1887. 
The  &ct  remains  that  by  virtue  of  this  ss- 
signment  or  mortgage  the  title  to  the  patent 
was,  on  April  24,  1W6,  when  this  action  was 
commenced,  outstanding  in  Asa  L.  Shipman. 
If  it  iras  not  absolute,  it  iras  a  present  ex- 
isting title  defeasible  upon  a  condition  sub- 
sequent. On  April  16,  tnerefore,  when  Sarah 
S.  Waterman  assigned  all  her  riffht.  title 
and  interest  to  the  complainant,  she  nsd  noth- 
ing to  assign  which  could  at  all  chance  the 
legial  status  of  the  parties.  She  could  not 
vest  a  clear  title  to  the  patent  in  the  com- 
plainant, for  the  obvious  reason  that  she  had 
previoQsly  disposed  of  it  and  did  not  own  it 
The  agreement  of  November  20,  1884,  being 
a  license  and  nothing  more,  does  not  enable 
the  complainant  to  maintain  this  action  with- 
out Joialaf  beholder  of  the  legal  title.  The 
■Qfgeitlos  that,  imspectively  of  the  Ship- 
mas  sadgBBSBti  the  oomplainant  is  entitled 


to  prosecute  for  infringements  alleged  to  have 
occurred  between  February  12  and  x^ovember 
20,  1884,  is  equally  unavailing ;  for,  assum- 
inff  such  a  right  of  action  to  exist,  it  could 
only  be  maintained  on  the  law  and  not  on  the 
equity  side  of  the  court  The  plea  is  al- 
lowed. The  complainant  may  amend,  upon 
Kiyment  of  costs,  within  ten  cLajrs.  *  ^  Fed. 
sp.  816. 

The  plaintilf  not  having  filed  an  amended 
bill  within  the  ten  days,  a  final  decree  was 
entered  dismissing  his  bill,  with  costs,  and 
he  appealed  to  this  court. 

Mr,  Walter  8.  tgojfmn  for  h^U>i>^ 
No  counsel  for  appellees. 

Mr,  Jtutiee  Gm^  delivered  the  opinion  of 
the  court :  MI96] 

Every  patent  issued  under  the  laws  of  the 
United  States  for  an  invention  or  discovery 
contains  ^'a  grant  to  the  patentee,  his  heirs 
and  assigns,  for  the  term  of  seventeen  ycsrs, 
of  the  exclusive  riffht  to  make,  use  ana  vend 
the  invention  or  alsoovery  throughout  the 
United  SUtes  and  the  Territories  thereof.* 
Rev.    SUt    8  4884.      The  monopoly   thus 
granted  is  one  entire  thing,  and  cannot  be 
aivided  into  parts,  except  as  authorised  by 
those  laws.    The  patentee  or  his  assigns  may, 
by  instrument  in  writing,  assign,  grant  and 
convey,  either  (1st)  the  whole  patent,  com- 
prising the  exclusive  right  to  make,  use  and 
vend  tne  Invention  throughout  the  United 
States ;  or  (2d)  an  undivided  part  or  share  of 
that  exclusive  right ;  or  (8d)  the  exclusive 
right  under  the  patent  within  and  through- 
out a  specified  part  of  the  United  States. 
Rev.  Stat  ft  4886.    A  transfer  of  either  of 
these  three  kinds  of  interests  is  an  Miifp* 
ment,  properly  speaking,  and  vests  in  Uie 
assignee  a  title  in  so  much  of  the  patent  it- 
self, with  a  right  to  sue  infringers ;  in  the 
second  esse.  Jointly  with  the  assignor;  in 
the  first  and  third  cases,  in  the  name  of  the 
assignee  alone.    Any  assignment  or  transfer, 
short  of  one  of  these.  Is  a  mere  license,  giv- 
ing the  licensee  no  title  in  the  patent,  and 
no  ri^t  to  soe  at  law  in  his  own  name  for  an 
infringement    Rev.  SUt  i  4Sn9 :  Oofiir  t. 
WUd0r,  01  U.  8.  10  Bow.  477,  424.  4Wil8: 
004,  Oil]  ;  Ifom  v.  iforsft,  74  U.  S.  7  Wall. 
010  [10:  87].    In  equity,  as  at  law.  when 
the  transfer  amounts  to  a  license  onlT,  the 
title  remains  in  the  owner  of  the  patent;  and 
suit  must  be  brought  in  his  nsme,  and  never 
in  the  name  of  the  licensee  alone,  unless  that 
Is  necessary  to  prevent  an  absolute  failure  of 
Justice,  as  where  the  patentee  is  the  infringer, 
and  cannot  soe  himself.     Any  rights  of  the 
licensee  must  be  enforced  through  or  in  the 
name  of  the  owner  of  the  patent,  and  per- 
haps, if  necessary  to  protect  the  ri^U  of  all 
parties.  Joining  the  licensee  with  him  as  a 
plaintiff.    Bev.  Stat  i  4921 ;  LUOffM   v. 
Brry,  88  U.  S.  21  Wall.  200,  228  [22 :  077, 
079] ;  AfMT  Bag  (W  100  U.  S.  766,  Tn 
[26:  OoTmiVJiMMS  v.  AalM,  lit  U.  8. 
480-487  [28:  768,  7601.    had  see  Bmm4  ▼.     .«5«] 
LmhuMn,  2  Hem.  AM.  686. 

Whether  a  transfer  of  a  partionlar  ri|M  er 
iatenst  under  a  patent  is  an  sclanasil  or  a 
liosaas  daas  Mt  depend  vpoa  Oe  mam  If 
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which  it  calls  itself,  but  upon  the  legal  effect 
of  its  proTisions.  For  instance,  a  grant  of 
an  exclusive  right  to  make,  uae  and  vend  two 
patented  machines  within  a  certain  district 
IS  an  assignment,  and  gives  the  grantee  the 
right  to  sue  in  his  own  name  for  an  infringe- 
ment within  the  district,  because  the  right, 
although  limited  to  making,  using  and  vend- 
ing two  machines,  excludes  all  other  persons, 
even  the  patentee,  from  making,  using  or 
vending  like  machines  within  the  district. 
Wilion  V.  Bou$9eau,  40  U.  S.  4  How.  646,  686 
[11 :  1141, 1159].  On  the  other  hand,  the  flprant 
of  an  exclusive  right  under  the  patent  within 
a  certain  district,  which  does  not  include  the 
right  to  make,  and  the  right  to  use,  and  the 
right  to  sell,  is  not  a  grant  of  a  title  in  the 
whole  patent-ki^ht  within  the  district,  and 
is  therefore  only  a  license.  Such,  for  in- 
stance, is  a  ffrant  of  **  the  full  and  exclusive 
right  to  m&e  and  vend"  within  a  certain 
district,  reserving  to  the  grantor  the  right  to 
make  within  the  district,  to  be  sold  outside 
of  it.  Oayler  v.  Wilder,  above  cited,  tio  is 
0  grant  of  ''the  exclusive  right  to  make  and 
UM^,"  but  not  to  sell,  patented  machines 
w  i  t  hin  a  certain  district.  Miteh&U  v.  Hawley, 
8a  U.  8.  16  Wall.  544  [21 :  822].  So  is  an 
instrument  granting  *'the  sole  right  and 
privilege  of  manufacturing  and  selling" 
patented  articles,  and  not  expressly  authoriz- 
ing their  use,  because,  though  this  might 
cariy  by  implication  the  right  to  use  articles 
made  under  the  patent  by  the  licensee,  it  cer- 
tainlv  would  not  authorize  him  to  use  such 
articles  made  by  others.  Edywtrd  v.  An- 
drews, 106  U.  6.  672  [27:  2711.  See  also 
Oliver  v.  Runtford  Chemical  Warki,  102  U. 
S.  75  [27 ;  862] . 

An  assiflpment  of  the  entire  patent,  or  of 
an  undiviaed  part  thereof,  or  of  Uie  exclusive 
right  under  the  patent  for  a  limited  territory, 
may  be  either  absolute,  or  by  way  of  mort- 
age and  liable  to  be  defeated  by  nonper- 
formance of  a  condition  subseouent,  as  clearly 
appears  in  the  provision  of  the  Statute,  that 
**an  assignment,  grant  or  conveyance  diall  be 
void  as  against  any  subsequent  purchaser  or 
mortga^  for  a  valuable  consideration  with- 
out notice,  unless  it  is  recorded  in  the  Patent 
Office  within  three  months  from  the  date 
thereof."    Rev.  Stat  g  4898. 

Before  proceeding  to  consider  the  nature 
[SoTj  mid  effect  of  the  viurious  instruments  ffiven 
in  evidence  at  the  bearing  in  the  circuit 
court,  it  Is  fit  to  observe  that  (as  was  assumed 
in  the  argument  for  the  plaintiff)  bv  the  law 
of  the  State  of  New  York,  where  sll  the  in- 
struments were  made  and  all  the  parties  to 
them  resided,  husband  and  wife  are  author- 
ized to  make  conveyances  and  contracts  of 
and  concerning  personal  property  to  and  with 
each  other.  In  the  same  manner  and  to  the 
same  effect  as  if  they  were  strangers.  Armi- 
tage  v.  Mace,  26 N.  Y.  SS8iAdam$  v.  Adame, 
91  N.  Y.  881. 

By  the  deed  of  assignment  of  February  18, 
1884,  the  plaintiff  assigned  to  Mrs.  Waterman 
the  entire  patent-right  That  assignment 
vested  in  her  the  whole  title  in  the  patent 
and  the  exclusive  right  to  sue,  either  at  law 
or  in  equity,  for  its  subsequent  infringement 

The  next  instrument  In  order  of  date  is 
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the  "license  agreement"  between  tbem  of 
November  20,  1884,  bv  which  she  granted  to 
him  **  the  sole  and  exclusive  right  and  license 
to  manufacture  and  sell  fountain  penholden 
containing  the  said  patented  Improvemeol 
throughout  the  United  States. "  This  did  not 
incluae  the  right  to  use  such  penholders,  at 
least  if  manufactured  by  third  persons,  and 
was  therefore  a  mere  license,  and  not  an  as- 
signment of  any  title,  and  did  not  give  the 
licensee  the  right  to  sue  alone,  at  law  or  in 
equity,  for  an  infringement  of  the  patent 
Qayler  v.  Wilder,  Paper  Bag  Caeee  and  Huf* 
ward  V.  Andretee,  above  cited.  The  plaintiff 
not  having  amended  his  bill,  pursuant  to  tite 
leave  granted  by  the  circuit  court  by  join- 
ing the  licensor  as  a  plaintiff,  this  point  re- 
qinres  no  further  notice. 

Nor  is  it  doubted  that  the  circuit  court 
rightly  held  that  if  the  plaintiff  was  entitled 
to  recover  only  for  infringements  occurring 
between  February  12  and  November  25,  1884, 
his  remedy  was  at  law.  Buat  v.  Lake  Shan 
AM,  a,  k  Co.  105  U.  S.  189  [26:  975]. 

The  remaininff  question  in  the  case,  dis- 
tinctly presented  by  the  plea,  and  adjudged 
by  the  circuit  court,  is  of  the  effect  of  the 
deed  of  November  25,  1884,  by  which  Mrs. 
Waterman  assigned  to  the  firm  of  Asa  L. 
Shipman's  Sons  all  her  right  title  and  in- 
terest in  the  invention  and  the  patent  with 
an  express  provision  that  the  assignment 
should  be  null  and  void  if  she  and  her  bus-  (tM] 
band,  or  either  of  them,  should  pay  at  matur- 
ity a  certain  promissory  note  of  the  same 
date  made  by  them  and  payable  to  the  grant* 
ees.  This  instrument  being  a  conveyance 
made  to  secure  the  payment  of  a  debt,  upon 
condition  that  it  should  be  avoided  by  the 
subsequent  payment  of  that  debt  at  a  time 
fixed,  was  a  mortgage,  in  apt  terms  and  la 
lesnd  effect  Oonard  v.  Atlantic  Ine.  Co,  26 
U.  S.  1  Pet  886,  446,  447  [7 :  189,  215].  On 
the  same  day,  the  mortgi^ees  asslnied  by 
deed  to  Asa  L.  Shipman  all  their  title  under 
the  mortgage,  and  the  promissory  note  thereby 
secured.  Both  assignments  were  recorded  in 
the  Patent  Office  within  three  months  after 
their  date ;  and  the  title  thereby  acquired  hj 
Shipman  was  outstanding  in  him  at  the  times 
of  tne  subsequent  assignment  of  the  patent- 
right  by  Mrs.  Waterman  to  the  plaintiff,  and 
of  the  filing  of  this  bill.  This  last  assign- 
ment was  therefore  subject  to  the  mortgage 
though  not  in  terms  so  expressed. 

By  a  mortgage  of  personal  property,  differ- 
ing in  this  respect  from  a  pledge,  it  is  not 
merely  the  possession  or  a  special  property 
that  passes;  out  both  at  law  and  in  equity, 
the  wnole  title  Is  transferred  to  the  mortgagee, 
as  security  for  the  debt  subject  only  to  be 
defei^ed  by  performance  of  the  ooodition,  or 
by  redemption  cm  bill  in  equity  within  a 
reasonable  time ;  and  the  right  of 
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on, 
when  there  is  no  express  liipulatloo  to  the 
contrary,  goes  with  the  right  of  propeity. 
Story  on  Bailments,  ft  287 ;  Stofr,  m\.  Jar. 
%%  1080,  1081 ;  Otmiird  T.  AtkuMc  1m.  Ck 
26 U.  a  1  Pet  886,  441  [7: 189.  2181:  Ossiv v. 
Cataroc,  96  U.  8.  467,  477  [24:  779,  7W] ; 
Boim  V.  KncsL  10  Met  40,  48;  BmfHtt  v. 
BuUard,  12  Met.  808,  810. 
A  mortgage  of  real  estatt  he  fnduaUy* 

Its  CSi 
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partly  bj  the  adoption  of  rales  of  equity  io  i 
courU  of  commoD  law,  and  partly  by  exprett 
proviaioQS  of  statute*  come  to  oe  more  and 
more  considered  as  a  mere  security  for  the 
debt,  creating  a  lien  or  incumbrance  onlv, 
and  leaving  the  title  in  the  mortgagor,  sub- 
ject to  alienation,  lery  on  execution,  dower 
and  other  incidents  of  a  lecal  estate ;  but  the 
rules  upon  the  subject  vary  in  dlilerent  States ; 
and  a  mortgage  is  everywhere  considered  as 
passing  the  title  in  the  land,  so  far  as  may 
be  necessary  for  the  protection  of  the  mort- 

fsgee,  and  to  give  him  the  full  benefit  of 
is  security.  SMs  ▼.  CarroU,  87  U.  8.  12 
Pet.  201  [9 :  10561 ;  Van  Ne$»  ▼.  Hyait,  88  U. 
8.  18  Pet  294  [10 :  168]  ;  Hutehins  v.  Etna, 
68  U.  8.  1  Wall.  58,  58  ri7 :  544,  5461 ; 
Br^M  ▼.  Brock,  77  U.  8.  10  Wall.  519.  5^, 
6M  [19:  1002,  1004].  After  the  mortgagee 
has  taken  possession,  the  mortgagor  1m  no 
power  to  lease :  and  the  mortgagee  Is  entitled 
to  have,  and  is  bound  to  account  for.  the  ac- 
cruing  rents  and  profits,  damages  against  tres- 
passers, timber  cut  on  the  premises  and  grow- 
ing crops.  Ketch  V.  Bail.  1  Doug.  21 ;  Turner 
▼.  Oam&rtm'M  OoaOnvok  Oo,  5  Exdi.  982 ;  Daw- 
rnn  V.  Jokmon^  1  Post.  A  F.  656 ;  FadreUmgh  v. 
Marxian.  L.  R4  Exch.  Di  v.  87,  47,  49 ;  Serugg$ 
▼.  MwmphU  A  a  R,  Oo,  108  U.  8.  868,  §75 
[27:  756.  759]  ;  TM  v.  Walktr,  111  U.  8. 
S42  [28 :  415] ;  HuUMnM  ▼.  King,  above  cited ; 
Qoro  V.  Jennm,  19  Me.  58 ;  BagnaU  v.  ViUw,  L. 
R  12  Ch.  Div.  812.  Even  against  a  mortgagor 
in  possession,  the  mortgagee  may  obtain  an 
injunction  or  damages" for  such  cutting  of 
timber  as  tends  to  impair  the  value  of  the 
mortgage  security,  or  as  is  not  allowed  by 
good  nusbandry  or  by  express  or  implied  li- 
cense from  the  mortngee.  BMnton  v.  Lit- 
ion,  8  Atk.  209,  210  ;>bmiiU  v.  Lo9d,  8  Atk. 
728 ;  Bampton  v.  Bodgm,  8  Yea.  Jr.  105 ; 
Bumphrey*  v.  Barrimm,  1  Jac  ft  W.  581 ; 
King  v.  AvmIA,  2  Hare.  289 :  KounUe  v.  Omaha 
Botd  Oo.  107  U.  8.  878.  895  [27 :  609,  616] ; 
Von^  V.  Ate,  46  K.  J.  Ig.  256.  267,  268; 
Bagt  V.  Bobinoon^lO Gush.  99;  SearU t.  Satt- 

r,  127  Mass.  491 ;  Watsrmam  v.  Matieoon,  4 
L  689. 
A  mortgagee  of  a  leasehold  or  other  per- 
•ooal  proporty  has  the  like  right  to  an  in- 
junction to  stay  waste  by  the  mortgagor. 
J^btrrtnU  ▼.  Laid,  above  cited;  Brc^  v. 
jSKsmoH,  1  Md.  Ch.  87 ;  IhrmmM  v.  Bughm,  12 
Hd.  1.  The  right  of  action  against  a  stranger 
for  an  injury  to  goods  mortgaged,  generally, 
thoo^  not  always,  depends  upon  the  right 
of  possessioo.  when  tne  ri^t  of  possession 
is  in  the  moctgagor,  he  is  usually  the  proper 
partytosoa.  Sffiftdl; ▼.  AitOA,  11  J.  B.  Moore, 
m  476:Briorlv  v.  KondaU,  17  Q.  B.  987; 
(M9]  J^^^  ▼•  ^of^^  89  K.  J.  L.  707 ;  O^  v.  WU- 
ttoms,  185  Mass.  401.  But  even  a  mortgagee 
out  of  possession  may  sometimes  maintain  an 


action  for  an  injury  to  his  interest  Oooding 
T.  Shoo,  106  Mass.  860;  Manning  v.  Mima 
ghan.  2S  K.  T.  689,  and  28  N.  T.  585 ; 
WoodM$  ▼.  Adami,  40  N.  J.  L.  417,  421,  422 
And  when  the  ri^t  of  possession,  as  well  a» 
the  genera]  right  of  property,  is  in  the  mort- 
gagee, the  suit  must  he  brought  by  the  mort- 
gagee, and  not  by  the  mortgagor  or  anyone 
claiming  under  a  subsequent  oonveyanc(» 
from  him.     Oonard  v.   AUantie  In$.    Oo.  26 

tU  D.S. 


U.  8.  1  Pet.  886  [7:  189]  ;  Wood  ▼.  Woimar, 
104  U.  8.  786  [26:  779]  ;  Oapp  ▼.  OampbM, 
124  Mass.  50 ;  Waimm  v.  Maeguir^,  5  C.  B. 
886,  844.  When  it  is  provided  by  statata 
that  a  mortgage  of  personal  propertr  shall 
not  be  valiclagainst  third  persons,  unless  the 
mortgage  is  recorded,  a  recording  of  the 
mortgage  is  a  substitute  for,  and  (onless  la 
case  of  actual  fraud)  equivalent  to,  a  deliv- 
ery of  possessicm,  and  makes  the  title  and 
the  posstssion  of  the  mortgagee  good  against 
all  the  world.  Aldrich  v.  Jbna  Jm,  Oo,  75 
U.  6.  8  Wall.  491,  497  [19:  478.  476]  ;  Both 
inson  v.  Eaiott,  89  U.  8.  22  Wall.   518,  521 

22 :  758,  762] ;  BuUoek  v.  WiUiarm,  16  Pick. 

^ ;  OoU$  V.  Oark,  8  Cush.  899,  401. 
A  patent-right  is  incorporeal  property,  not 
susceptible  or  actual  delivery  or  possession, 
and  the  recording  of  a  mortgage  thereof  in 
the  Patent  Office,  in  accordance  with  the  Act 
of  Congress,  is  equivalent  to  a  delivery  of 
possession,  and  makes  the  title  of  the  mort- 
gagee complete  towards 'all  other  persons,  as 
well  as  against  the  mortgagor.  The  rifht 
conferred  by  letters- patent  for  an  invention 
is  limited  to  a  term  of  vears;  and  a  large 
part  of  its  value  consists  in  the  profits  derived 
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from  royalties  and  license  fees.  In  analogr 
to  the  rales  goveraing  mortgages  of  lands 
and  of  chattels,  and  with  even  stronger  rea- 


son, the  assignee  of  a  patent  by  a  mortgage 
duly  record^,  whose  security  is  constantly 
wasting  by  the  lapse  of  time,  must  be  held 
(unless  otherwise  provided  in  the  mortgage) 
entitled  to  grant  licenses,  to  receive  license 
fees  and  royalties,  and  to  have  an  account  of 
profits  or  an  aimd  of  damages  against  in- 
fringers. There  can  be  no  doubt  that  he  is 
**the  party  interested,  either  as  patentee,  as- 
signee or  grantee.*  and  as  such  entitled  to 
maintain  an  action  at  law  to  recover  damages 
for  an  infringement ;  and  it  cannot  have  been 
the  intention  of  Congress  that  a  suit  in  equity 
against  an  infringer  to  obtain  an  iniunction 
and  an  account  of  profits,  in  which  tne  court 
is  authorized  to  award  damages,  when  nee 
essary  to  fully  compensate  the  plaintiff,  and 
has  tiie  same  power  to  treble  the  damages  as 
in  an  action  at  law,  should  not  be  brought 
by  the  same  person.  Rev.  8tat.  %i  4919. 
4921 ;  Boot  v.  Lake  Shero  d  M,  8,  B,  Oo, 
105  U.  8.  189,  212  [26:  975,  988]. 

The  necessary  conclusion  sppears  to  us  to 
be  that  Shipman,  being  the  present  owner  of 
the  whole  title  in  the  patent  under  a  mort- 
gage duly  executed  and  recorded,  was  the 
person,  ud  the  only  person,  entitled  to  main- 
tain such  a  bill  as  this ;  and  that  the  plea, 
therefore,  was  rightly  adjudged  good. 

In  the  light  of  our  legislation  and  decis- 
ions no  weight  can  be  given  to  the  case  of 
Van  OM^  v.  Sowrhg  Bridge  Fhur  fioeieiv, 
L.  R  44  Ch.  Div.  874,  In  which,  upon  plead- 
ings and  facts  similar  to  those  now  befon 
us,  the  mortgagor  of  a  patent  was  treated  as 
a  mortgagor  In  possession,  and  was  allowed 
to  maintain  a  suit  for  infringement  under 
the  provisions  of  the  English  Judicature  Act 
of  1878  and  Patent  Ad  <tf  1888.  8tata.  86  A 
87  Vict.  chap.  W.^i»;4»A41  Vict  chap. 
57  J?  28,  4*,  87. 

Whether,  in  a  salt  broa^t  by  the  mort- 
gagee, the  cooit,  at  the  suggestion  of  the 
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mortgagor,  or  of  the  mort^gee,  or  of  the 
defeiuuSits,  might,  in  its  discretion,  and  for 
the  purpose  of  preventing  multiplicitj  of 
suits  or  miscarriage  of  Justice,  permit  or 
order  the  mortgagor  to  be  Joined,  either  as  a 
plaintiff  or  as  a  defendant,  need  not  be  con- 
sidered, because  no  such  question  is  presented 
by  this  record. 
Decree  afflnned. 

Mr,  Juitiee  Brown*  not  baring  been  a 
member  of  the  court  when  this  case  was  ar- 
gued, took  no  part  ia  its  decision. 


JOHN  D.  BEAKD8LET,  AppL. 

9. 

PAUL  F.  BBARD8LET. 
(See  &•  01  Beporterii  ad.  m-STL) 


Chntraetfor  eale  tf 
diUonM  eale. 


L  A  contraot  by  which  defendant  states  that  he 
holds  certain  shares  of  stock  of  a  oompany,  which 
*is  sold**  to  plaintiff  **and  which,  thousrh  standing 
in  my  name,  belongs  to  him,  subject  to  a  payment 
of  $8,000,  with  interest,**  Is  not  a  oontraot  to  sell, 
but  a  sale  with  ressrvatlon  of  security,  and  the 
ownership,  equitable.if  not  legal,  is  in  pialntilL 
t.  Although  the  relations  of  plaintiff  and  defendant 
.  to  a  railroad  corporation  are  evidenced  hj  stock 
certiflcates,  yet  it  may  be  shown  by  other  testi- 
mony that  the  relation  beiweeu  them  was  not  that 
of  mere  stockholders  in  the  oorporation,  but  that 
of  joint  owners  in  the  oommon  enterprte  of  the 
construction  of  the  road,  the  profits  and  losses  of 
which  were  to  be  shared  between  them;  and,  upon 
the  evidence  in  this  case,  the  court  below  property 
held  that  they  were  sudi  joint  owners. 

8.  Where  the  buyer  of  goods  Is  by  the  contract 
bound  to  do  anything  as  a  consldetatlon,  either 
precedent  or  concurrent,  on  which  the  passing  of 
the  property  depends,  the  property  will  not  peas 
untU  the  condition  be  f  oUUled,  even  though  the 
goods  may  have  been  actually  deUvered  Into  the 
possession  of  the  buyer. 

[No.  119.1 
Submitted  Dee.  If,  1890,    Decided  F».  §.  1S91. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  Sutes  for  the  Eastern  Dis- 
trict of  Arkuisas  in  favor  of  plaintiff  in  an  ac- 
tion to  establish  his  right  as  owner  of  one  third 
in  a  contract  for  the  oonstruction  of  %  railroad. 
Ajfflnned, 

Statement  bj  Mr.  JtuHee  Bp«w«rs 
The  undisputed  facts  of  this  case  an  as 
follows:    On  January    1,    1882,    appellant 
signed  and  delivered  to  n^pellee  the  follow* 
ing  instrument : 

''W.  H.  Oarruth.  President. 

''J.  D.  Bearasler,  Superintendent 
''Superintendent's  Office,  Washington   and 

Hope  Railway  Company, 

''Washington,  Ark.,  Jan.  1st,  1882. 

"I  bold  of  the  stock  of  the  Washington  and 
Hope  Railway  Company  thirty-three  thou* 
nnd  two  hunmd  ana  fifty  dollars,  or  thirteen 
hundred  and  ilfty  shans»  which  is  sold  to 
Paul  F.  Beardsley,  and  which,  though  stand- 
ing ia  my  name,  belongs  to  him,  subject  to  I 
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a  payment  of  eight  thousand  dollars,  with 

interest  at  same  rate  and  from  same  date  as 

interest  on  my  purdiase  of  Mr.  Alderman's 

stock. 

''Witiiess:    J.  H.  Burt.      J.  D.  Beardsley.* 


itm 


The  parties  to  the  litigation  are  brothefs. 
Prior  to  the  execution  of  tnis  instrument,  and 
in  1877,  the  Washington  and  Hope  Railway 
Company  had  been  incorporated  for  the  pur- 
pose of  Duildinga  railroad  between  Wash- 
ington, in  Hempstead  County,  and  Hope  Sta- 
tion, on  the  Iron  Mountain  and  Southern  Rail- 
way, a  distance  of  ten  miles.  On  September 
10, 1879,  the  company,  haying  mdea  a  road- 
bed, entered  into  a  contract  with  appellant  for 
the  completion  and  equipment  of  tne  road,  the 
consideration  of  which  contract,  on  the  part 
of  the  railroad  company,  was,  among  other 
things,  the  transfer,  practically,  of  the  entire 
sto<^  in  the  company  to  appellant.  In  the 
execution  of  this  contract  appellant  associat- 
ed Vinton  Alderman,  under  an  agreement  that 
they  would  contribute  equally  to  the  expense 
and  divide  equally  the  stock  of  the  company. 
By  the  first  of  January,  1881,  the  contractors 
had  complied  with  the  contract  and  completed 
the  road,  and  it  was  accepted  as  of  that  date 
by  the  company ;  and  paid-up  stock  to  the 
amount  of  one  hundred  thousand  dollars  was 
issued  to  them,  ezceptinff  therefrom  a  few 
shares  to  persons  to  qualify  them  to  be  di- 
rectors of  the  company.  Alderman  became 
tired  of  his  investment  and  proposed  to  sell 
his  interest  This  proposition,  made  to  J. 
W.  Paramore,  president  of  the  Texas  and  &L, 
Louis  Railway  Company,  came  to  the  knowl- 
edge of  appellant  Fearing  complications 
if  the  sale  &ould  be  made  to  that  party,  he 
wrote  to  Alderman  offering  to  buy  the  stock 
for  twel  ve  thousand  dol lars,  on  a  credit  This 
offer  was  accepted,  and  the  stock  transfened 
to  appellant,  who  thereby  became  the  owner 
of  substantially  all  the  paid-up  stock  of  the 
company.  After  such  purchase  he  executed 
the  instrument  of  January  1,  1882.  Prior  to 
this  purchase  from  Alderman  by  appellant 
appellee  had  come  from  California  and  com- 
menced working  on  the  road.  Appellant  con- 
tinued, under  construction  contracts,  in  pos- 
session and  control  of  the  road  until  Feb- 
ruary, 1886,  a  period  of  a  little  more  than  ft«4| 
four  years  from  the  date  of  the  agreement 
During  these  years  both  brothers  were  giyinc 
up  their  time  and  labor  to  the  operation  and 
extension  of  this  railroad,  appellant  having 
the  principal  charge,  as  superintendent  or 
manager.  The  road  was  widened  from  a  nar- 
row to  a  standard  gauge.  Two  corporations 
were  organised,  the  one  looking  towards  an 
extoision  of  the  road  eastward,  and  the  other 
to  a  like  extension  westward ;  and  in  thoM  ex- 
tensions contracts  were  entered  into  beiwoMi 
the  several  companies  and  the  appellant  and 
muc^  work  was  done  thereunder.  In  the  exe- 
cution of  those  contracts  the  appellant  a«o- 
dated  with  himself  other  parties,  the  details 
of  which  oontracts  and  arranranents  with  his 
associates  are  inmiaterial  to  the  matter  in  oon- 
troversy.  Until  about  the  first  of  January, 
1886,  tne  brothers  worked  harmoniously  to- 
gether in  this  enterprise,  the  appellee  contend* 
ing  that  all  this  time  their  relations  were 
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■QbtUniUlly  thoM  of  Joint  owners,  their  re- 
specdTe  interesta  being  in  the  proportion  of 
two  thirds  to  appellant  and  one  third  to  ap- 
pellee. About  toe  first  of  January,  1886,  dif  • 
ferenoes  arose  between  the  brothers,  in  oonse- 
quenoe  of  which  tiie  appellee  was  discharged 
from  serrloe  oo  the  road  bj  the  appellant, 
acting  as  general  manager.  At  the  same  time 
the  appelant  repudiated  all  interest  of  the  ap« 
pellee  In  the  enterprise.  After  this  disagree- 
ment and  disduurge  the  appellee  brought  this 
suit  to  establish  nis  rights  as  the  owner  of 
substaotiall  J  ooe  third  of  the  property.  The 
case  went  to  proofi  and  hearing,  and  the  cir* 
cult  court  ^fanted  a  decree  in  appellee's 
fsTor.  From  such  decvse  appellant  nas  ap- 
pealed to  this  court 

Mm&n.  Joha  M«  Moor«»  A*  H.  GarlAad 

and  H.  J.  Hmj  for  appellant 

Memn,  Dan.  W.  ivnmm  and  Tkoi,  R 
MarUm  for  appellee. 

Mr.  Jvttiei  Braw«r  dellTcred  the  opinion 
of  the  court : 

The  first  and  principal  miestion  in  this 
case  arises  on  the  contract  of  January  1,  1882. 
By  the  appellant  it  is  claimed  that  this  is  a 
mere  ezecutorr  contract,  an  agreement  to  sell ; 
by  the  appellee,  that  it  is  an  executed  con- 
tnict,  a  sale  with  reservation  of  security. 
The  distinction  is  obrious,  and  the  signifi- 
cance important  If  an  agreement  to  sell, 
the  moving  par^  must  be  the  purchaser.  If 
a  sale,  an  execuSed  contract  with  reserration 
of  security,  the  movinff  parU  is  the  Tendor, 
the  one  retaining  security.  If  an  agreement 
to  sell,  the  moring  pirty,  the  purchaser, 
must  within  a  reasonable  time  tender  per- 
formanoe  or  make  excuse  therefor.  If  an  ex- 
ecuted contract,  a  completed  sale,  then  the 
moving  party  Is  the  Tendor,  the  security 
holder,  and  be  assumes  all  the  burdens  and 
risks  of  delar.  What,  therefore,  is  the  sig- 
nificance ana  import  of  this  instrument? 
This,  as  claimed  oy  the  appellant  ia  not  to 
be  determined  by  any  separate  clause,  but  by 
the  instrument  as  a  whole.  The  rule  Is  well 
sUted  by  Mr.  Judim  Strong,  deliyerinjr  the 
opinion  of  this  court  in  Benif&rd  r,  xassm, 
Ite  U.  8.  28S,  248  [26:  160.  1621.  where  he 
says :  *The  answer  to  this  question  is  not  to 
be  found  in  any  name  which  the  parties  may 
haTe  given  to  toe  instrument  and  not  alone 
in  any  partioilar  prorisioiis  it  contains,  dis- 
connected from  all  others,  but  in  the  ruling 
intention  of  the  parties,  gathered  from  all 
the  language  ther  have  used.  It  is  the  legal 
effect  of  the  whole  whidi  is  to  be  sought  for. 
The  foim  of  the  instrumeot  is  of  little  ac- 
count* 

It  is  not  always  easy  to  determine  whether 
an  instrument  la  a  contract  of  sale  or  ooe  to 
sell ;  yet  csvtaln  rulea  of  interpretation  haTe 
become  established.  These  rules  are  noticed 
in  tiie  opinion  delivered  in  the  Blget  OoOon 
(km,  mV.  6.  22  Wall.  180,  188  [22:  868, 
868].  Two  of  these  rules  have  no  applica- 
tion here,  as  they  refer  to  thoae  steps  neces- 
aary  to  put  the  property  into  a  deliTerable 
state,  or  the  detmninatlon  of  tiie  price  by 
weiring,  neasuring  and  testing.  The 
Ihii3  only  lasigBiflcaBtwhidi  is  there  stated 
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in  these  words :  ''Where  the  buyer  is  by  the 
contract  bound  to  do  anything  as  a  considera- 
ticm,  either  precedent  or  concurrent  on  which 


the  psflsinff  of  the  property  depends,  the 
property  will  not  pass  until  the  condition  be 
lulflllea,  eren  though  the  goods  may  have 


been  actually  deliTcred  into  the  possession  of 
the  buyer.* 

Tested  by  this  rule,  this  instrument  must 
be  adjudged  not  a  contract  to  sell,  but  a  sale 
with  reservation  of  security.  Note  the  lan- 
guage of  the  instrument :  "  which  is  sold. " 
Affain,  "  which,  though  standing  in  my  name, 
belongs  to  him."  These  words  imply  noth- 
ing executory,  but  something  executed.  It 
is  not  that  the  Tender  will  sell,  but  has.sold. 
Not  that  the  title  remains  in  the  vendor,  yet 
to  be  transferred,  but  that  it  already  has  been 
transferred.  The  ownership,  equitable  if 
not  legal,  ia  in  the  Tendee.  It  is  not  that  the 
stock  belongs  to  the  Tendee,  upon  payment  [2671 
as  appeared  in  the  case  of  midk  t.  mcw,  80 
U.  8.  22  Wall.  281  [22:  702],  but  that  it  la 
now  his,  subject  to  a  lien.  Ita  meaning  is 
therefore  that  of  a  sale,  with  retention  of 
the  legal  title  as  security  for  purchase  money. 
It  is  an  eouitable  mortgage,  and  the  rlghti 
created  and  assumed  by  it  are  like  thoae  cre- 
ated and  assumed  when  the  owner  of  real  es- 
tate conveys  by  deed  to  a  purchaser  and  takea 
back  a  mortgage  as  security  for  the  unpaid 
purchase  money.  Under  those  circumstancea 
action  is  the  duty  of  the  Tender  and  mort- 
gagee, and  delay  imperils  no  right  of  the 
Surchaaer  and  mortgagor.  We  haTe  little 
oubt  as  to  the  significance  of  this  contract 
and  hold  that  its  effect  was  to  make  the  ap- 
pellee one-third  owner  with  the  appellant  of 
the  stock  of  the  railroad  company.  Such, 
obTiously,  is  the  import  and  tnerefors  such 
must  be  adjudged  the  intention  of  the  partiea 
by  this  contract  With  this  construction  of 
the  instrument,  it  is  unnecessary  to  oonslder 
the  Tarious  suggestions  made  by  counsel  for 
appellant  upon  the  theory  that  the  contract 
was  purely  executory,  a  mere  contract  to  sell. 
Taking  It  as  an  executed  contract  one  by 
which  the  ownership  passed  to  the  appelleOr 
with  a  reserration  of  title  slmpW  as  secur- 
ity for  the  purchase  money — in  other  words, 
an  equitable  mortgage— we  pass  to  tiie  sec- 
ond and  most  difficult  matter  in  the  case. 

Appellant  contends  that  it  was  a  mere  stock 
transaction,  while  appellee  contends  that  It 
is  not  only  In  harmony  with,  but  a  part  of, 
the  full  arrangement  between  the  brotoers,  to 
wit  a  Joint  Interest  in  the  railroad  enter- 
prise, on  the  basis  of  a  two-thirds  share  in 
the  appellant  and  a  one-third  in  the  appellee. 
The  instrument  by  itself  oonsideied.  ex- 
presses a  stock  transaction.  If  that  was  the 
extent  of  the  arranranent  between  the  broth- 
ers, then  the  appellant  might  enter  into  sub- 
sequent contracts  with  the  railroad  compauT, 
or  any  new  corporations  organised  by  the 
parties  interestea  in  the  old  company,  with- 
out thereby  interesting  his  brotoer  in  such 
oontrscts,  or  entitling  him  to  a  share  ia  the 
proceeds  thereof.  He,  of  course,  could  not 
depriTe  him  of  any  interest  In  the  corpora- 
tion, or  the  corporste  property,  erldenoed  by  [SOB] 
his  ownership  of  stock :  bni  ownership  of 
stock  of  a  corporation  does  not  of  right  giTe  a 
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proportional  intereat  with  every  contractor  in 
tiie  contracts  made  by  him  wiui  the  corpora* 
tion.  Was  this  instrument  part  and  parcel 
of  a  general  arrangement  between  the  oroth- 
en  tmit  they  should  be  Jointly  interested  in 
the  railroaa  enterprise,  looking  at  it  as  a 
whole,  in  proportions  of  one  third  and  two 
thirds?  Along  this  line  of  inquiry  there,  is 
a  painful  contradiction  between  the  brothers, 
the  two  parties  who  alone  fully  understood 
their  relations  and  who  are  necessarily  the 
principal  witnesses  concerning  them.  In  a 
general  way,  it  may  be  said  that  the  testimony 
of  appellee  is,  that  the  understanding  be- 
tween the  brothers  was  that  they  were  to  be 
jointly  interested  in  the  whole  enterprise  in 
the  proportion  stated;  while,  on  the  other 
hand,  thAi  of  the  appellant  is,  that  there  was 
no  talk  or  thought  of  partnership,  or  unity 
of  ownership,  and  all  that  was  thought  of  or 
agreed  upon  between  them  was  expressed  by 
the  written  contract — a  mere  contract  to  sell 
stock.  A  great  deal  of  testimony  was  intro- 
duced as  to  what  was  apparent  to  other  parties 
employed  on  this  railroad  as  to  the  relations 
between  the  ^brothers,  and  as  to  what  they 
knew  and  understood  to  be  those  relations. 
The  significance  of  such  testimony  is  limited. 
The  brothers  were  in  fact  engaged  in  the  op- 
eration and  extension  of  the  rc^,  each  hold- 
ing a  position  in  the  corporate  management. 
If  there  was  a  personal  arrangement  between 
them,  it  is  not  strange  that  the  terms  and 
the  extent  of  it  were  not  known  by  the  em- 
ploy&i,  or  disclosed  to  or  talked  of  with  them. 
Obviously,  during  the  years  1882  to  1886,  the 
relations  between  the  orothers  were  harmo- 
nious, and  neither  thought  of  misunderstand- 
ing or  difference.  Tliat  they  consulted  to- 
l^ther,  often,  about  the  enterprise,  appears 
From  the  testimony  of  the  appellant  as  well 
as  that  of  the  appellee,  ana,  while  the  ap- 
pellant limits  the  effect  of  his  testimony  by 
the  statement  that  he  also  consulted  with  the 
other  employes,  the  fact  remains  conceded  by 
him,  and  asserted  by  appellee,  that  during 
those  years  they  consulted  about  the  opera- 
tion, ue  nuinagement  and  the  extension  of 
the  railroad  enterprise.  In  the  midst  of  this 
unpleasant  contradiction  we  notice  these  sig- 
nificant facts:  After  the  completion  of  the 
ten  miles  of  narrow-gauge  roaa  provided  for 
by  the  original  organization,  the  enterprise 
grew  larger  in  the  contemplation  of  its  pro- 
moters and  owners.  A  broadening  of  the 
road  from  a  narrow  to  a  standard  gauge,  and 
an  extension  eastward  and  westward,  became 
their  scheme.  For  this,  two  corporations 
were  organized ;  one,  as  stated,  looking  to  Its 
extension  eastward,  and  the  other  to  a  like 
extension  westward.  In  the  organization  of 
these  corporations  four  hundred  shares  were 
taken  by  the  appellant  and  two  hundred  by 
the  appellee.  This  it  upon  the  same  basis  of 
interest  claimed  by  appellee  in  the  whole 
railroad  enterprise.  These  two  sabscriptioni 
coverad  practically  the  entire  stock,  so  that 
the  new  corporations  were  owned  as  the  orig- 
inal. Interpreting  these  transactions,  it  must 
be  borne  in  mind  that  neither  brother  was 
puttinff  into  this  enterprise,  to  any  extent,  his 
indiviaual  property.  The  thought  was  to 
make  the  enterprise  pay  for  itself,  and  out  of 


it,  and  out  of  local  aid  and  out  of  their  ef* 
forts  to  promote  it  and  secure  outside  assist- 
ance, the  accomplishment  of  the  scheme. 
with  its  resultant  benefits,  was  contemplated. 
So  that,  when  into  these  new  enterprises  tlie 
brothers  paraed,  with  the  same  proportional 
interests  as  in  the  old,  it  is  very  significant, 
in  the  face  of  disputed  testimony,  as  to  their 
unity  of  interest  In  the  whole  railroad  enter- 
prise. 

Further  than  this,  the  letter  of  appellant  to 
appellee,  of  date  February  7,  1886,  and  after 
differences  had  arisen  between  the  brothers,  is 
worthy  of  note.  In  that  letter,  after  referring 
to  the  fact  that  Alderman  and  himself  had  un- 
dertaken to  build  the  road,  that  thereafter  Al- 
derman desired  to  sell,  and  that  he  had  pur- 
chased his  interest,  he  says:  "Some  time 
after  this  Bir.  Alderman  desired  to  sell  nie  bis 
interest  in  the  road,  but  I  declined  to  purchase 
it.  In  the  course  of  the  next  six  montlia  I  de- 
clined it  several  times.  Later.  Col.  Parm- 
more,  of  the  Texas  and  St.  Louis  Railway, 
wrote  me  that  Mr.  Alderman  had  offered  him 
his  interest  at  $12,000,  and  that  he  was  consid- 
ering the  purchase.  Finding  this,  if  carried 
out,  would  involve  us  in  trouble  with  the  Iroo 
Mountain  Railway.  I  wrote  Mr.  Alderman 
that  day,  saving  I  would  take  his  interest  m% 
$12,000,  and  by  return  mail  he  advised  nae 
that  he  considered  it  sold  to  me.  After  I  bad 
purchased  this  interest  you  importuned  me  to 
let  you  have  it.  This  I  declined  to  do,  but  I  ^^^ 
finally  consented  to  let  you  have  two  thirds  ai  [S19] 
the  purchase,  you  to  pay  me  $8,000,  with  in- 
terest from  the  time  of  my  purchase,  and  at  the 
same  rate  I  paid  Bir.  Alderman,  stock  to  re- 
main in  my  nands  imtil  paid  for.  Previooa 
to  this  time  the  road  had  been  legally  valu- 
ed at  $100,000,  and  stock  to  that  amount  had 
been  issued  or  was  ordered  to  be  issued.  At 
the  time  of  yotlr  purchase  you  repreaented 
that  you  expected  to  get  a  consideiable  sum 
of  money  from  a  mine  in  California,  and 
you  would  pay  this  on  the  purchase.  So  far, 
however,  I  believe  you  have  not  paid  any- 
thing. Some  time  afterwards,  knowing  that. 
as  our  understanding  was  purely  verbal,  yoo 
would  have  no  rights  whatever  in  case  of  mj 
death.  I  made  a  written  memorandum  show- 
ing that  you  were  entitled  to  one  third  of  tha 
st^  then  standing  in  my  name,  or  $88,8SS, 
subject,  however,  to  a  payment  of  $8,000|. 
with  interest  as  aforesaid.  This  memorandum 
I  gaye  you,  and  I  presume  you  still  have  iC 
Here  the  business  part  of  our  transaction  aa 
far  as  interest  In  the  propeity  la  conoened 
rests.*  '^ 

Now.  the  transactions  between  ^pellant 
and  Alderman  were  not  mere  stock  transac- 
tions. They  were  Jointly  interested  in  tbm 
construction  contract,  and  by  the  oompletion 
thereof  became  practically  Joint  owners  of  tbm 
road.  That  their  relations  to  tiie  oorpom- 
tion  were  evidenced  by  stock  ontlflcatea 
does  not  preclude  the  fact  that,  as  between 
themselves,  they  were  Joint  owners.  So,  when 
Aldennan  sold  to  him  his  one-half  inteiesL 
and  he  transferred  to  his  brother  the  two 
thirds  of  that  one-half  interest,  thesigniiksanoa 
of  it,  as  expressed  by  the  appellant  himself, 
was  something  more  than  a  mere  sto^  timna* 
action.    As  he  saja  in  hia  letter,  after  pmw 
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chasing  Aldennan't  Intereft  he  oonsentod  to 
let  appellee  have  two  thirds  of  such  purchase. 
It  is  difficult  to  believe  that,  bT  this  transac- 
tioii«  nothing  more  was  meant  than  a  transfer 
of  stock.  Obfiously,  he  understood  that  two 
thirds  of  Alderman *s  interest  passed  to  ap- 
Ml  lee.  Suppose  Alderman  haa  pot  sold*  can 
It  be  doubtea  that  equity  would  regard  them 
(t71]  ^^  Joint  It  the  owners  of  this  property,  al« 
though  their  ownership  was  evidenced  by  sep- 
«rate  shares  of  stock?  Would  equity  tol- 
erate any  transaction  by  which  appellant, 
•ecuring  the  influence  of  a  few  shares  of 
stock  held  by  the  nominal  directors,  should 
obtain  bonds  or  contracts  by  which  the  value 
of  the  stock  would  be  substantially  destroyed. 
«nd  he  become  the  real  owner?  Bonds  issued 
miffht  be  valid  In  law,  and  apparently  prior 
to  Uie  stock ;  contracts  might  give  superior 
rights ;  yet,  is  it  not  clear  Uiat  equity  would 
interfere  If  he,  by  oollusion  with  the  resident 
directors,  attempted  to  ignore  Alderman  and 
create  In  himself  a  supremacy  of  ownenbip? 
That  which  is  true  wnen  there  was  eouality 
of  ownership  between  himself  and  Alaermnn 
is  also  true  when,  bra  subdivision  of  Alder- 
man's interest,  a  like  ownership  as  between 
himself  and  his  brother  was  established  on  a 
different  basis.  ^ 

We  oooclude,  thereiore,  that  the  circuit 
court  was  right,  when,  in  view  of  this  con- 
tract and  the  other  testimony.  It  adjudged 
that  the  relationship  between  the  brothers  was 
not  that  of  mere  stockholders  in  a  corpora- 
tion, but  that  of  Joint  owners  in  a  common 
enterprise,  the  profits  and  losses  of  which 
were  to  be  shared  between  them  in  the  pro- 
portion of  their  respective  interests.  If  that 
oe,  as  we  think,  Uie  true  interpretation  of 
the  relations  between  them,  we  do  not  under- 
stand that  the  appellant  presents  any  substan- 
tial objection  to  the  form  and  terms  of  the 
decree.    R  is  tkgrtfwt  q/k'med, 

Mr.  JiuUetBr^wndid  not  sit  In  this  oase 
•od  took  no  part  in  its  decision. 


ANNIB  M.  UPSHUR  ar  al..  Pff$,  in  Brr., 
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said  sum  to  revert  to  the  maker  of  the 
ment,  aooompanled  l>y  the  ssreeoient  of  the  at- 
torney to  faithfnUy  carry  into  effeot  the  taistni- 
nent,  creates  between  the  attomej  sad  the 
benefldarles  the  relation  of  debtor  and  oreditor 
and  does  not  create  a  trust  In  Its  technical  sense, 
noradebi  of  a  *nidiiclary  character**  withtai  the 
meaning  of  the  Hsnkmpt  Act,  althouirh  the  obU- 
tatlon  Is  caUed  "^a  trust**  and  the  attorney  '"a 
trustee**  In  the  fnstrumentand  socompanyln#pa* 
perk  The  failure  of  the  attorney  to  pay  the 
moneys  Is  a  breach  of  contcact4uid  not  a  breach 
of  trust. 

S.  WHhln  the  meaning  of  the  exception  In  the 
Bankruptcy  Act,  a  debt  Is  not  created  by  a  person 
while  acting  In  a  **ildu<dary  ctiarscter,**  merely 
because  It  Is  created  under  drounutanoes  In  wtiioh 
trust  or  confidence  Is  reposed  In  the  debtor.  In 
the  popular  sense  of  those  terms. 

8.  Tlie  exception  of  a  debt  created  Iqr  *Hhe  fraud** 
of  the  bankrupt.  In  sec  SS  of  the  Bankruptcy  Act 
of  1SS7,  nteans  positive  fraud  or  fraud  In  fact,  In- 
volvf  na  moral  turpitude  or  intentional  wrong^md 
not  Implied  fraud  or  fraud  In  law. 

4  Sec.  as  of  the  Act  of  1S87,  whioh  excepts  debts 
created  by  the  bankrupt  **  while  acting  In  any 
fiduciary  character,**  100011  to  apply  only  to  a  debt 
created  by  a  peiaon  who  was  already  a  fiduciary 
when  the  debt  was  created. 

i^  A  widow  of  a  bankruptto  whom  his  property  has 
been  transferred  roar  avaU  benelf  of  his  die- 
charge  and  plead  it  In  her  own  defense,  and  can- 
not be  deprived  of  the  benefit  of  It  by  the  failure 
ofhisheintoplesdit. 

[Na  14fi.] 
Submitttd  Jan.  IM,  JS9J.    Deeiddd  Ftb.  f ,  189 1. 

IN  ERROR  to  the  Supreme  Court  of  the 
Stale  of  Louisiana  to  review  a  jud^nnenl 
amending  and  affirming  a  iudrmenl  uf  the 
Ninth  Dutrict  Court  for  the  Psrisb  of  Tensas. 
Louisiana,  in  favor  of  plaintiffs  for  the  recov- 
ery of  moneys  from  the  property  and  eiTeci« 
of  the  succession  of  William  J.  Briscoe.    Af- 

The  facts  are  stated  in  the  opinion. 

Mr,  Wado  &•  Tooag^  for  plaintiffs  in  er- 
ror. 

Mr.  Was.  A*  Mmmrj  tor  defendants  in  er- 
ror. 

iff.  jMMim  BUtehford  delivered  the 
opinion  of  the  court : 

On  the  25th  of  January,  18S7,  Jamea  An- 
diewa,  of  the  Parish  of  Tensas,  in  the  Stutc 
of  Louisiana,  executed  and  delivcre<l  lo 
William  J.  Briscoe,  also  of  said  parish  nnd 
State,  the  following  instrument  In  writing: 

"Jamea  Andrews  ) 

''to  V  Donation. 

*  Annie  M.  Andrews.  ) 
** State  of  Louisiana,  ) 

Tarishof  Tensas.  ) 

''Know  all  men  by  these  prescnU  that  I. 
James  Andrews,  of  said  parish  and  Sute,  do 
nominate,  constitute  ana  appoint  William 
J.  Brisooe,  alao  of  said  paHsh  and  State, 
my  true  and  lawful  attorney  for  me  and  in 
iny  name  to  pay  or  cause  to  be  paid  to  Annie 
IL  Andrews  the  sum  of  seven  hundred  dol- 
lars ($700)  annually,  said  amount  lo  be  paid 
at  the  onunting  house  of  fiome  oommission 
merchant,  or  at  some  banklBf  •hooaa,  in  the 
City  of  New  Orleaoa»    In  eqml  qnaiterly 

ill 
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stallmeulB  el  one  hundred  uid  MTentT-flve 
iUbib  each.  Mid  oommlsslon  or  banking- 
>aae  to  be  n&med  and  specified  before  tLe 
ly  of  pBTmcnt,  b;  tbe  uid  W.  J.  Briscoe 
,  the  »id  Annie  K.  Andrewi.  The  •"''' 
ijments  nre  to  be  made  commenctng 
le  date  of  tills  instrument,  and  contTnulnc 
iiring  the  natural  Ufa  of  the  said  Annie 
;.  Andrews,  subject  to  the  conditions  and 
strlctiona  hereinafter  enumerated,  tIz.  : 
he  pajments  jue  to  be  regularly  made  as 
Irnve  set  forth,  according  to  the  discretion  of 
le  said  William  J.  Briscoe  of  the  general 
ood  conduct  of  the  taid  Annie  M.  Andrews, 
'hlch  conduct  must  lo  all  respects  cornp*^ 
'itb  the  character  and  bearing  of  a  discreet, 
rudent  female. 

"Tbe  said  William  J.  Briscoe,  being  here 
resent,  accepts  this  appointment  and  trust, 
od  binds  himself  to  carry  out  the  proTisions 
t  the  same  according  to  Its  true  Intent  and 
leaning ;  and  I  do  further  constitute  and 
ppolnt  the  said  William  J.  Briscoe  mj  at- 
>mey-ln-fact  to  have  and  receive  the  sum 
f  ten  thousand  dollars  (tlO,OOOV  to  be  held 
y  him  for  the  benefit  of  the  said  Annie  H. 
Lndrews,  subject  to  the  conditions  hereinafter 
numerated,  viz. :  It  is  understood  that  the 
nnual  payment  of  seven  hundred  dollan,  aa 
bove  secured,  shall  I>e  considered  as  Interest 
ipon  said  amount  of  ten  thousand  dollars : 
nd,  first,  It  Is  provided  that  In  case  the  taid 
kjinie  H.  Andrews  shall  hereafter  marry  and 
save  issue,  this  amount  of  ten  thousand 
ollan  shall  remain  invested  as  heretofore  In 
Im  hands  of  said  William  J.  Briscoe,  and 
Im  Interest  sliali  continue  to  be  paid  as  here- 
jton  mentioned ;  and,  in  case  of  the  death 
r  the  said  Annie  H.  Andrews,  such  chl  Idren, 
igal  iSBiM  of  her,  sliall  become  possessed  of 
le  above  amount  of  ten  thousand  dollars 
oconditionally  in  full  possession,  to  be  paid 
y  the  said  William  J.  Briscoe. 

"Second.  It  is  provided  that,  in  caaa  of 
ly  death  occurring  before  that  of  the  said 
Jinle,  the  above  amount  of  ten  Uiousaod 
ollars  shall  be  placed  unconditionally  ia 
er  hands  bv  the  said  William  J.  Briscoe, 
rovlded  only  she  shall  have  no  legal  issue. 
1  case,  however,  she  sliall,  at  the  time  of 
ly  deatli,  have  any  child  or  children  legal 
sue  of  her  body,  that  the  provisions  bereto- 

~e  enumerated  aliall  be  strictly  adhered  to. 


o  me,  my  heirs  or  assigns. 

"Thus  done  and  signed,  at  Bt.  Joseph,  In 
kid  parish  and  SUte,  this  SSth  day  ul  Jan- 
UT,  A.  D.  1807,  Id  preeanoe  of  Geo.  W. 
rilliams  and  Edgu  D.  Farrar, 


a  Andrewa. 


"And  now  to  theae  preaents  also  comes 
rilllam  J.  Briscoe,  who  aooepts  this  man- 
ite  in  all  ita  daona,  aad  binds  hlmieU 
lithfally  to  oury  the  aame  Into  effect,  aad 


the  more  eSe 
performance  o 
self  as-  surety 
that  the  with! 
tions  therein 
faithfully  eze 
be  complied  n 
"Thus  done 
the  SStb  of  J 
presence  of  Q. 

"WitneBses: 
"Q.  W.  ^ 
"K  D.  Fa 

Annie  H.  A 
■Igned  by  Jam 
and  place  si  go 

"  And  at  the 
the  said  Ajinie 
dares  that  sh« 
parts  and  ctai 
the  said  appoii 
Briscoe  aa  lier  1 
confirm  and  ab 
all  ita  provisio 

"lliua  done 
the  S6th  of  Jan 
of  Geo.  W.  W 

"  Witnesses : 
"O.  W.  W 
"B.  D.  Pa; 

On  the  18th  c 
were  all  of  the 
recorder  of  the 
and  Donations. 

On  the  1st  of 
drews,  wlio  ba 
H.  Upahur,  an 
and  her  son,  Jai 
their  oetitiou  ii 
the  Parish  of 
Mary  E.  Castlt 
Briscoe,  who  ha 
intestate,  and  1: 
at-law  and  le^ 
beth  Clinlon,  i 
Mis.  Betty  Scot 
Ive  husbands, 
three  instrume: 
James  Andrews, 
Andrews,  and  a 
J.  Briscoe  recei 
sum  of  tlO,  000, 
tiff  annually  $T 
On  February  26 
lent   of    hi 


paymen 
|lO,000 


mortgaged  to  G 
0T1ean^  all  th 
consistlogof  ac 
of  Tensas,  knot 
embracing  4,8S1 
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April  1, 1888,  Briscoe  was  adiudged  a  bank- 
rapt,  and  was  duly  discharffed  December  19, 
1868.    The  petition  states  that  daly  certified 
copies  of  the  proceedings  in  bankraptcy  are 
annexed  to  it.  bat  thej  are  not  found  in  the 
record.   OnNoTember  18,^868,  Uie  defendant 
Mary  £.  Castleman  institated  Btiit  against 
her  hoaband,  Briscoe,  for  a  separation  of 
property,  and  a  judgment  was  entered  on  the 
eame  day  decreeing  her  to  be   separate  in 
property  from  her  husband,  and  dissolving 
the  community  of  acquests  and  nins  between 
them.    On  December  12,  1888,  Mrs.  Mildred 
Oregoxy,  for  the  consideration  of   14,617.82 
In  cash  and  $25,000  in  notes,  conveyed  to 
Maiy  E.    Oistleman  the  Mound  plantation, 
together  with  all  the  growing  crops,  stock, 
material  and  other  property  acquired  by  her 
at  the  sheriff's  sale.    Briscoe  at  his  death 
left  no  other  property.    The  female  plaintiff 
was  married  in  July,   1858,  and  the  other 
plaintiff,  the  sole  issue  of  sadi  marriage, 
was  bom  in  1859.    James  Andrews  died  about 
January,  1860,  and  by  the  terms  of  the  con- 
st ituti  on  of   mandate,  the  female  plaintiff 
then  having  one  child,    the   said  sum   of 
$10,000  was  to  remain  invested  in  the  hands 
of  Briscoe,  the  interest  to  continue  to  be  paid 
to  her ;  but  she  had  not  received  from  Bnscoe 
any  part  of  the  principal,  nor  any  part  of 
the  stipulated  interest  since  about  April, 
1867,  and  there  is  now  due  to  the  plaintiffs, 
to  be  paid  from  the  property  and  effects  of 
Briscoe,  wherever  found,  the  sum  of  $10,000, 
with  arrears  of  interest  at  the  rate  of  $700 
per  year  since  January  1,  1861,  less  the  sum 
of  about  $700  paid  about  April,  1867,  with 
legal  interest  on  the  stipulated  annual  pay- 
ments of  $700,  from  January  1  of  each  year, 
from  the  year  1862,   inclusive.     The   con- 
veyance of  the'  property  by  Mrs.    Mildred 
Oreeory  to  Mary  £.   dastleman,   December 
12,  i8C%,  was  a  fraudulent  simulation,  con- 
rsTni     ^^^^  and  intended  by  Briscoe  to  defraud 
L^'vj    the  plaintiffs  and  to  defeat  the  execution  of 
^e  trust,  and  Mary  £.   Castleman  received 
™  title  of  the  property  for  the  use  of  Bris- 
^»  who   paid  the  consideration  expressed 
"lerefor  and  continued  in  possession  of  the 
P'^Perty.     He  procured  Mrs.  Mildred  Greg- 
^7>  a   preferred  creditor,    to    provoke   the 
Kizixj.^  and  sale  of  all  his  property  and  ac- 
^P}   the  adjudication  thereof,  and  he  then 
^^e    a  surrender  in  bankruptcy,  and  was 
J^judicated  a  bankrupt  and  discharged.    He 
r?^^  procured  Mary  £.  Castleman  to  obtain 
?^  Judgment  of  separation,  and  Mis.  Mildred 
n'^^ory  to  convey  the  entire  property  to  her. 
?'^^Coe,  up  to  the  time  of  his  death,  retained 
f?®  Exclusive  control  of  the  property  and  of 
r^^  business  relating  to  it,  and  himself  paid 
f?^^  Gregory  the  said  sum  of  $4,617.82, 
°Jp'm  the  proceeds  of  the  crops  of  1868.    The 
P'ftintifffl   very  recently,  for  the  first  time, 
"'^▼e  i)ecn  informed  that  Briscoe  procumd  the 
<^&veyance  of  the  property  to  Mary  £.  Castle- 
Yoau    with  the  intent  to  defraud  them  and 
Prevent  the  enforcement  of  the  trust.     The 
P^yer  of  the  petition  is,  that  the  defendants 
P<^y    to  the  plaintiffs  the  sum  of  $10,000, 
^ith  7   per  cent  per  annum  interest  from 
January  1,  1861,  less  the  sum  of  $700  paid 
«bout  April  1,  1867,  with  5  per  cent  per  an- 
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num  interest  on  each  annual  payment  of 
$700,  from  January  1  of  each  year,  from  the 
year  1868,  inclusive ;  that  the  conveyance  of 
December  13,  •1868.  be  declared  simulated 
and  fraudulent,  and  the  property  be  declared 
to  be  the  property  of  the  estate  of  Brisooe 
and  subject  to  the  payment  of  his  debts  and 
obligations ;  and  for  general  relief. 

Marv  E.  Castleman,  by  the  name  of  Mary 
E.  Briscoe,  filed  exceptions  to  the  petition, 
also  an  answer,  which  set  up  as  a  defense 
the  discharge  of  Briscoe  in  bankruptcy,  with 
other  defenses.  Mrs.  Goldman  ana  her  hus- 
band answered  the  petition,  but  did  not  set 
up  the  discharge  in  oankruptcy. 

In  November,  1882,  the  plaintiffs  filed  an 
amendment  to  their  original  petition  add 
ing  further  allesntions  intended  to  show  that 
the  transfer  of  the  property  from  Briscoe  to 
his  wife  was  void ;  that  at  least  one  undivided 
half  of  it  belonged  to  his  succession,  subl^ 
to  a  settlement  of  the  community  between  him 
and  his  wife;  and  that  the  pretended  lud^ 
ment  of  separation  was  a  nullity.  J**"»* 

MaiyB.'^riscoe  (now Mary K  Castleman)     [8711 
answered  the  amended  petition,  and  reformed 
all   the  averments  of  her   original  answer 
She  also  pleaded  a  prescription  of  fiye  yean! 
Mrs.  Qoldman  and  her  husband,  for  answer 
to  the  amended  petition,  adopted  all  the  al- 
legations of  their  original  answer,  but  did 
not  plead  the  discharge  in  bankruptcy.     Mm, 
Clinton  and  her  husband  and  Mrs.  Chamber- 
lain and  her  husband  answered  the  petition 
and  amended  petition,  but  did  not  set  up  the 
discharge  in  bankruptcy. 

The  case  was  tried  by  the  district  court, 
which  entered  a  judgment  in  favor  of  Mary 
E.  Briscoe,  and  adjudged  a  recovery  in  favor 
of  the  plaintiffs  against  the  heirs  of  Briscoe, 
for  $700  annually  from  January  1,  1872, 
with  5  per  cent  interest,  as  claimed,  and 
costs,  restricting  the  judgment  as  to  those 
sums  to  the  property  and  effects  of  the  suc- 
cession of  Briscoe,  wherever  found,  reserving 
the  right  to  his  heirs  to  renounce  or  accept 
the  succession,  with  the  benefit  of  inventory 
thereafter,  and  relecting  the  demand  of  the 
plaintiffs  for  $10,000,  set  out  in  the  petition, 
as  premature  in  respect  to  the  heirs  of  Briscoe. 

The  plaintiffd  appealed  from  this  judgment 
to  the  Supreme  Court  of  Louisiana.  The 
opinion  of  that  court  was  given  May  19,  1884, 
by  Mr,  Juttice  Manning,  and  is  reported  in  87 
La.  Ann.  188.  It  considered  the  question 
whether  the  obligation  assumed  by  Briscoe 
was  fiduciary,  within  the  meaning  of  section 
88  of  the  Bankruptcy  Act  of  March  2,  1867, 
chap.  176  (14  Stat.  588).  which  is  the  Statute 
applicable  to  the  present  case,  and  reads  as 
f ol  lows :  **  That  no  debt  created  by  the  fraud 
or  embezzlement  of  the  bankrupt,  or  by  his 
defalcation  as  a  public  officer,  or  while  act- 
ing in  any  fiduciary  character,  shall  be  dis- 
charged under  this  Act ;  but  the  debt  may  be 
proved,  and  the  dividend  thereon  shall  be  a 
payment  on  account  of  said  debt;  and  no 
discharffe  granted  under  this  Act  shall  re- 
lease, (uscharffe  or  affect  any  person  liable 
for  the  same  debt  for  or  with  the  bankrupt, 
either  as  partner,  joint  contractor,  indoijer. 
surety  or  otherwise."  The  court  arrived  at 
the  conclusion  thst  the  instrument  signed  by 
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Andrews  created  a  trust;  that  the  debt  of 
Briscoe  to  the  plaintiffs  was  a  debt  created 
by  him  while  acting  in  a  fiduciary  character, 
within  the  meaning  of  section  83;  and  that 
|872j  ijig  discharge  in  bankruptcy  did  not  affect 
his  liability  for  the  obligation  which  he  as- 
sumed. 

On  the  same  day,  the  court  entered  a  judg- 
ment reyersing  the  Judgment  of  the  district 
court  in  these  particulars:  "That,  instead 
of  rejecting  the  plaintiffs'  demand  the  same 
is  maintained,  and  the  sales  and  conyeyanoes 
by  which  Mildred  Qregory  receiyed  title  to 
the  Mound  plantation  and  its  appurtenances 
from  the  sheriff,  and  by  which  sne  afterwards 
conyeyed  title  to  Mary  E.  Briscoe,  are  an- 
nulled, canceled  and  set  aside,  and  the  prop- 
erty thus  conyeyed  is  declared  to  belong  to 
the  succession  of  William  J.  Briscoe,  and  to 
be  liable  to  plaintiffs  herein  for  the  satisfac- 
tion of  this  judgment ;"  that  the  plaintiffs 
recoyer  of  the  succession  of  Briscoe  $700, 
with  5  per  cent  interest  thereon  from  «fanu- 
ary  1,  1872,  and  the  same  sum  with  the  same 
interest  from  January  1  of  each  succeeding 
year  until  paid,  and  the  further  sum  oi 
110,000,  and  costs  of  suit;  and  that  in  other 
respects  the  iudgment  be  affirmed.  Fiye  days 
afterwards  the  heirs  of  Briscoe  applied  for  a 
rehearing,  which  was  granted,  and  the  case 
was  argued  orally  in  I^yember,  1884. 

On  the  16th  of  Mardi,  1885,  the  court  filed 
an  opinion,  deliyered  by  Mr,  Juitiee  Fenner, 
reported  in  87  La.  Ann.  148,  and  concurred 
in  b^  Mr.  Jiutice  Manning  in  a  separate 
opinion.  87  La.  Ann.  154.  The  court  held, 
in  regard  to  the  discharge  .In  bankruptcy, 
that  the  decision  of  this  court  In  EennegtUn 
y.  Clem,  111  U.  8.  676  [28:  565],  made  since 
the  original  opinion  and  judgment,  had  al- 
tered its  conclusions  as  to  the  effect  of  such 
discbarge.  It  also  cited  the  cases  of  Chap- 
man  y.  Forsyth,  43  U.  8.  2  How.  202  [11 : 
2861  ;  Neal  y.  Clark,  96  U.  8.  704  [24:  586], 
and  Wo{fY.  Stix,  99  U.  8.  1  [25:  809],  as 
showing  that  its  former  conclusion  was  erro- 
neous ;  and  held  that  the  debt  of  Briscoe  was 
not  created  by  him  while  acting  in  a  fidu- 
ciary character.  The  yiews  it  announced 
were  as  follows:  •'Andrews  deliyered  to 
Briscoe  $10,000,  for  which  Briscoe  obligated 
himself  to  pay  seyen  per  cent  interest  an- 
nually. This  interest  was  to  be  paid  to 
Annie  M.  Andrews,  during  her  life  or  that 
of  Briscoe,  with  the  discretion,  howeyer,  of 
withholding  it  from  her  in  case  of  her  im- 
proper deportment  But  the  obligation  to 
[373 J  P^7  ^0  interest  was  neyertheless  absolute 
and  unconditional,  and  if  he  judged  Annie 
M.  Andrews  unworthy  to  receiye  iC  it  would 
haye  remained  as  a  debt  due  to  the  ultimate 
beneficiary  of  the  capital.  This  is  apparent 
from  the  absence  of  any  indication  of  a  pur- 
pose to  let  Briscoe  haye  the  use  of  the  money 
without  interest,  and  from  tiie  incongruity 
of  construing  otherwise  the  discretion  con- 
fided to  him  of  iudeing  of  her  worthiness  to 
receiye  it;  for  If,  by  deciding  against  the 
propriety  of  her  conduct,  he  could  absolye 
Iifmself  from  the  obligation  of  paying  the 
interest  at  all,  it  would  create  an  antagonism 
between  his  duty  and  his  interest,  whidi 
could  find  90  support  in  a  rational  intarpre- 
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tation  of  the  writing.  Therefore,  we  saj. 
he  was  absolutely  and  unconditionally  bouml 
to  pay  interest  on  the  money  as  long  as  he 
held  it.  This,  unquestionably,  implied  th» 
right  to  use  the  money,  and  to  use  it  as  his 
own ;  for  no  authority  is  giyen  to  make  par- 
ticular investments  of  it  for  account  of  the 
beneficiary,  and  such  inyestments  would  hay*- 
been  at  his  own  exclusiye  risk ;  and  if  un- 
fortunate, howeyer  prudently  nufcde,  tbej 
would  haye  furnished  him  no  excuse  for  non- 
payment of  either  principal  or  interest.  It 
imposed  the  further  obligation  of  returning- 
the  $10,000  (together,  as  we  haye  shown, 
with  any  unpaia  interest)  to  the  beneficiary 
named,  or  to  Briscoe  or  bis  heirs  or  assigns, 
in  certain  definite  contingencies  named  and 
not  necessary  here  to  detail.  8uch  is  the 
plain  import  of  the  proyisions  of  the  so-called 
trust ' "  It  said  that  the  trust  repoeed  in 
Briscoe  was  a  trust  simply  In  his  **  punctu- 
ality" and  **  integrity, "  the  same  trust  which 
lies  at  the  base  (h  ey^  agency  and  of  eyeiy 
loan  or  other  credit;  that  the  fact  that  the 
trust  was  expressed  in  the  instrument  added 
nothing  to  its  nature,  force  or  effect ;  and  that 
if  the  word  '^trusf  had  not  been  used,  it 
would,  neyertheless,  haye  been  implied  in 
identical  measure  and  strength. 

On  the  same  day,  the  court  entered  a  Judg- 
ment reyokinff  and  setting  aside  its  fonner 
judgment,  and  amending  the  judgment  of 
the  district  court  so  as  to  condemn  the  suc- 
cession of  Briscoe  to  pay  to  the  plaintiffs  the 
sum  of  $700,  with  five  per  cent  interest  from     ._^ 
January  1,  1872,  and  the  same  sum  with  like     l"" 
interest  for  each  succeeding  year,  and  the 
further  sum  of  $10,000  and  costs  of  suit,  and 
aflSrming  the  judgment  in  all  other  respects, 
including  the  limitations  on  the  moneyed 
judgment,  the  plaintiffs  to  pay  the  costs  of 
the  appeal. 

The  plaintiffs  haye  sued  out  a  writ  of  error 
from  this  court,  and  haye  assigned  as  errors 
that  the  8upreme  Court  of  Louisiana  erred  in 
decidinfl"  (1)  that  Mrs.  Briscoe  could  plead 
the  disoiarge  in  bankruptcy  of  her  husband, 
and  (2)  that  the  obligation  of  Briscoe  was 
affected  by  his  discharge  In  bankruptcy. 

In  regard  to  the  character  of  the  obligatioo  [Wi 
assumed  by  Briscoe,  we  concur  with  the  yiewi 
of  the  8upreme  Court  of  Louisiana  in  its 
second  opinion.  By  the  instrument  signed 
on  the  25th  of  January,  1867,  the  relation  of 
debtor  and  creditor  was  created  between  Bris- 
coe and  the  beneficiaries.  It  was  stated  ex- 
pressly that  the  annual  payment  of  (790  wss 
to  ''be  considered  as  interest  upon  thi  said 
amount  of  $10,000;*  and  that,  in  case  j^ait 
M.  Andrews  should  marry  and  leave  i^M, 
the  $10,000  should  remain  inyested  as  th^ 
tofore  in  the  hands  of  Briscoe,  and  the  *^ 
terest*  should  continue  to  be  plaid  as  ther^ 
fore  mentioned.  These  terms  made  Briait 
the  owner  of  the  $10,000  in  his  own  righ 
He  had  the  right  to  use  the  money  in  so 
way  he  thought  proper.  Presumably,  h 
could  not  pay  interest  on  it  unless  he  inyestec 
it    The  right  to  use  it  in  any  way  he  thought 

S roper  was  repugnant  to  the  idea  of  any 
duciary  relation  to  the  money,  for  tberv' 
was  no  obligation  upon  him  to  keep  It  sepa* 
rale  from  hU  own  money,  or  to  piU  upon  1% 
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•ay  m*rki  of  Identification  or  to  invest  it  In 
Any  psrticulsr  securities.  The  statement  in 
the  paper  signed  bv  Andrews,  that  Briscoe 
aocepts  the  **  trust,  *  the  statement  in  the  paper 
signed  bj  Briscoe,  that  he  accepts  the  **man- 
d2e,*  and  the  statement  in  the  paper  signed 
bj  Annie  M.  Andrews,  that  she  accepts  the  ap- 
pointment of  Briscoe  ''as  her  trustee,"  do  not 
create  a  **  trust"  in  its  technical  sense,  or  make 
the  debt  of  Briscoe  one  created  by  him  while 
acting  in  a  "fiduciary  character.  The  rela* 
tion  created  was  merely  the  usual  one  of  con- 
tract between  debtor  and  creditor.  Within 
the  meaning  of  the  exception  in  the  Bank- 
ruptcy Act,  a  debt  is  not  created  by  a  person 
while  acting  in  a  ** fiduciary  character,* 
merely  because  it  is  created  imder  circum- 
stances in  whidi  trust  or  confidence  Is  reposed 
in  the  debtor,  in  the  popular  sense  of  those 
terms. 

The  case  of  Chapman  t.  Fonwth^  48  U.  8. 
%  How.  902  [11 :  ^],  arose  under  the  Bank- 
ruptcy Act  of  August  19,  1841.  chap.  9  (6 
Stat.  440),  the  first  section  of  which  provided 
for  the  discharge  from  debts  ** which  shall 
not  have  been  created  in  consequence  of  a 
defalcation  as  a  public  officer,  or  as  executor, 
administrator,  guardian  or  trustee,  or  while 
acting  in  any  wtitr  fiduciary  capacity."  In 
that  case,  it  was  said  that  tne  exception  ap- 
plied to  the  debts  and  not  to  the  person,  if 
ne  owed  other  debts;  and  that,  if  the  Act 
embraced,  as  a  fiduciary  debt,  the  debt  of  a 
factor  who  retains  the  money  of  his  principal, 
it  would  be  difllcult  to  limit  its  anplicatlon. 
The  oourt  added :  **  It  must  incluae  all  debts 
arising  from  agencies,  and  indeed  all  cases 
where  the  law  implies  an  obligation  from  the 
trust  reposed  in  the  debtor.  Such  a  con- 
stmction  would  have  left  but  few  debts  on 
which  the  law  could  operate.  In  almost  all 
the  commercial  transactions  of  the  country, 
confidence  is  reposed  in  the  punctuality  and 
integrity  of  the  debtor,  ana  a  violation  of 
these  is,  in  a  commercial  sense,  a  disregard 
of  a  trust  But  this  is  not  the  relation  spoken 
of  in  the  first  section  of  the  Act  The  cases 
enumerated,  'the  defalcation  of  a  public 
officer,'  'executor,'  'administrator,'  'guard- 
ian* or  'trustee,'  are  not  cases  of  Implied, 
bat  special,  trusts,  and  the  'other  fiduciary 
capacity'  mentioned  must  mean  the  same  class 
of  trusts.  The  Act  speaks  of  technical  trusts, 
and  not  those  which  the  law  implies  from  the 
contract  A  factor  is  not,  Uierefore,  within 
the  Act* 

The  ooostruction  by  this  ooart  of  section 
88  of  the  Bankruptcy  Act  of  1887  has  been 
as  follows: 

In  N4al  T.  ClarK  96  U.  8.  704  [94:  68^, 
the  qoestioo  was  as  to  the  meaning  of  the 
•xpressioo  in  that  seotioiL  of  the  exception 
of  a  debt  created  by  *tha  frmod*  of  the  bank- 
mpt:  and  it  wwheld  that  the  "fraud*  re- 
fenred  to  in  that  section  meant  positive  fraud, 
or  fraud  in  fact  involving  moral  turpitude 
or  intentional  wrong,  as  does  "embessle- 
ment  *  with  which  *1rmud*  ww  dirsctl  v  ss- 
sociated  in  the  section,  and  not  implied  fraud 
or  fraud  in  law,  whidi  mic ht  exist  without 
the  imputation  of  bad  faita  or  immorality. 

In  WHfy.  ^^.M  U.  S.  1  [95:  809],  the 
case  of  Nml  v.    ulark  was  approved ;  and  It 
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was  held  that  the  *  fraud*  intended  by  section 
88  of  the  Act  of  1867  did  not  include  such 
fraud  as  the  law  implied  from  the  purchase 
of  property  from  a  debtor  with  the  intent  by 
him  thereby  to  hinder  and  delay  his  creditors 
in  the  collection  of  their  debts. 

In  Hennsqnin  v.  CIam,  111  U.  S.  678  [28:  ^77^ 
565],  it  was  held  that  one  hypothecating,  to 
secure  a  debt  due  from  himself,  securities 
which  had  been  pledged  to  him  to  secure  the 
obligation  of  another  to  him,  and  failing  to 
return  them  when  the  latter  obligation  was 
discharged,  did  not  create  thereby  a  debt  by 
fraud,  or  in  a  fiduciary  character,  so  that 
such  debt  wss  excepted  by  section  88  of  the 
Act  of  1867  from  the  operation  of  a  discharge 
in  bankruptcy.  Mr.  Jxatiee  Bradley,  deliv- 
ering the  opinion  of  the  court,  said  :  "There 
is  no  more — there  is  not  so  much — of  the 
character  of  trustee  in  one  who  holds  col- 
lateral securities  for  a  debt  as  in  one  who 
receives  money  from  the  sale  of  his  princi- 
pal's  property— money  which  belongs  to  his 
principal  alone,  and  not  to  him,  and  which 
It  is  his  duty  to  turn  over  to  his  principal 
without  delay.  The  creditor  who  holds  a 
collateral,  holds  it  for  his  own  benefit  under 
contract.  He  is  in  no  sense  a  trustee.  His 
contract  binds  him  to  return  it  when  its  pur- 
pose as  security  is  fulfilled;  but  if  he  fails 
to  do  so,  it  is  only  a  breach  of  contract  and 
not  a  breach  of  trust" 

In  I\Umer  v.  J7u«My,  119  U.  S.  96  [80: 
862],  the  case  of  Henkeouin  v.  Olew$  was 
aflumed  and  followed,  in  holding,  on  similar 
facts,  that  there  was  no  such  fraud  in  the 
creation  of  the  debt  and  no  such  trust  in  re- 
spect to  the  possession  of  the  securities,  as  to 
bar  the  operation  of  a  discharge  in  bank- 
ruptcv.  See  also  Strang  v.  Brainer,  114  U. 
S.  55S  [29:  248J  ;  SobU  v.  Bdmmand,  129  U. 
S.  65  [82:  621  f,  and  Ame$  v.  Moir,  188  U. 
S.  806  [84:951],  decided  herewith. 

There  is  no  sppreciable  distinction  between 
the  failure  of  the  banken  to  return  the  col- 
laterals. In  Emnequin  v.  OZfiot,  and  the  fail* 
ure  of  Briscoe  to  pay  the  interest  in  question. 

In  Oronan  v.  Cutting,  104  Mass.  245,  it  was 
held  thst  the  provision  of  section  88  of  the 
BMikruptcy  Act  of  1867,  excepting  from  the 
effect  of  a  discharge  debts  created  by  the 
bankrupt  while  acting  in  any  fiduciary  char- 
acter, aid  not  include  the  obligation  of  a 
creditor,  to  whom  the  debtor  delnrored  prop- 
erty with  directions  to  sell  it  and  apply  in 
satisfaction  of  the  debt  so  much  of  the  pro- 
ceeds as  might  be  necessary  for  the  purpose, 
to  pay  over  to  the  debtor  the  balance  of  the 
proceeds  of  the  sale  rsmaininff  after  such 
latisfaction ;  but  rather  implied  a  flduciarv 
relation  existing  previously  to,  or  indepencl- 
ently  of,  the  transaction  from  which  the  ex«  (S78) 
cepted  debt  arose :  and  that  if  such  an  obli- 
gation constituted  a  fiduciary  relation  such 
as  the  Statute  contemplated,  almost  all  po* 
cuniary  obligations,  especially  those  un* 
plied  by  law,  would  be  included  in  the  ex* 
emption.  The  court  said.i  "The  ddR,  in 
this  case,  arose  exclusively  onl  of  a  single 
transaction  between  the  partieib  Its  creation 
involved  no  element  other  than  that  of  oon* 
tnct  The  existence  of  the  liabilitydid  nol 
qving  from  any  breach  of  trust    11m  only 
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default  consisted  In  the  nonpaymeiit  of  the 
balance  due  to  the  plaintiff,  after  satisfying 
the  purpose  of  the  pledge.  The  debt  did  not 
result  from,  but  preceded,  that  default.*  In 
the  present  case,  the  debt  of  Briscoe  preceded 
his  default,  and  was  not  created  by  nis  fail- 
ure to  carry  out  the  proyisions  of  the  man- 
date. 

It  is  to  be  noted  that  the  language  of  sec- 
tion 88  of  the  Act  of  1867  excepts  debts  created 
by  the  bankrupt  "while  acting  in  any  fidu- 
ciary character;*  and  the  language  would 
seem  to  apply  only  to  a  debt  created  by  a 

Serson  who  was  already  a  fiduciary  when  the 
ebt  was  created.  In  this  yiew,  it  was  said 
in  Oronan  y.  OuUing,  iupra:  **'We  are  in- 
clined to  the  opinion  that  the  phrase  implies 
a  fiduciary  relation  existing  preyiously  to, 
or  independently  of,  the  particular  transac- 
tion from  which  the  debt  arises.  The  col- 
location tends  to  fayor  this  interpretation. 
If  the  phrase  'while  acting,'  etc.,  be  referred 
to  that  which  immediately  precedes,  it  im- 

filies  sometiiing  in  the  nature  of  defalcation, 
f  it  be  referred  to  the  first  branch  of  the 
proyision,  its  association  with  fraud  and  em- 
oezzlement  carries  the  implication  of  a  debt 
growing  out  of  some  fraudulent  misappro- 
priation, or,  at  least,  breach  of  trust. " 

It  is  also  assi^ed  for  error  that  the  plea 
of  the  discharge  of  Briscoe  in  bankruptcy 
was  personal  to  him  and  his  representatiyes, 
and  could  not  ayail  bis  widow ;  and  the  case 
of  Mayer  y.  Detoey,  108  U.  8.  801  [26 :  894], 
is  relied  on  to  sustain  this  yiew.  But  it  is 
not  applicable.  In  that  case  the  bankrupt, 
after  his  discharge,  confessed  ludgment 
founded  on  debts  which  existed  prior  to  his 
discharge,  and  the  suit  was  brought  to  reach 
property  which  had  been  conyeyed  by  him 
to  tne  defendants,  before  his  bankruptcy,  in 
fraud  of  his  creditors.  The  defendants  other 
than  the  bankrupt  pleaded  the  discharge  in 
bankrupU^,  and  he  failed  to  answer.  This 
court  held  that,  so  far  as  the  discharge  was 
concerned,  its  only  effect  was  personal  to  the 
bankrupt,  and  did  not  ayail  to  release  the 
fraudulent  grantees  from  liability  for  the 
fraud  committed  by  them.  It  is  manifest 
that  the  dischar^  would  not  haye  ayailed 
the  bankrupt  if  he  had  pleaded  it,  and  that 
it  could  not  avail  his  mudulent  grantees. 
Moreover,  in  Mayer  y.  Detoey,  the  transfer  of 
property  which  was  attacked  took  place  prior 
to  tne  bankruptcy,  while  that  assailed  in  the 
present  case  was  made  subsequently  thereto, 
so  far  as  Mrs.  Briscoe  is  concerned ;  and  in 
that  case  the  lodgments  which  were  rendered 
against  the  debtor  subseouently  to  the  dis- 
charge were  founded  on  debts  which  existed 
prior  to  the  discharffe.  Therefore,  the  at- 
tacking creditors  in  that  case  were  creditors 
at  the  date  of  the  fraudulent  transfer,  and 
remained  such,  by  the  subsequent  Judgments, 
at  the  date  they  brouffht  their  suit  to  set  aside 
the  fraudulent  tnmsier.  But  in  the  present 
case  the  transfer  to  Mrs.  Briscoe  took  place 
after  the  bankruptcy,  and  the  debts  here  sued 
on  were  barred,  and  they  were  not  revived 
by  Judgments  taken  subseouently  to  the  dis- 
charffe.  As  she  derived  ner  title,  as  is  al- 
leged, from  Briscoe,  she  is  entitled  to  the 
full  benefit  of  the  position  in  which  he  stood 


at  the  time  the  alleged  fkmudulent  tTanafer 
was  made,  and  to  all  defenses  lesulttaf 
therefrom.  She  is  entitled  to  plead  the  dis- 
charge in  her  own  defense,  and  cannot  be 
deprived  of  its  benefit  by  the  failure  of  his 
heirs  to  plead  it  See  also  Bom  t.  AMms 
10  B.  Mon.  453,  465. 
Judgment  a^f/rmed^ 


J.  M.  NORTH,  Apfd.. 
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Quit  in  equity  to  rmtrain  taking 
iheriff-^adaitianal  finding$  ef  fi 
when  proper  d^endant^-itetitm 
pealjfom  Temtory, 


L  A  suit  in  equity  maj  be  malDtalDad  against  a 
sheriff  to  restrain  him  from  attaching  and  taktec 
or  Interfering  with  fwopertjr  of  plaintiff  and  ftroa 
removloff  the  property  attacaed,  wbeve  tba  tm^ 
Inff  and  removing  of  the  propertj  would  tofliel 
Irreparable  injory  and  damage  to  plalattff 
would  destroy  his  boslDesi  and  credit  and 
sooh  suit  would  prevent  a  multlpUotty  of  antti  at 
law:  an  action  at  law  of  trespaa  or  rei^aytn  wooM 
not  afford  a  complete,  prompt  and  eacJenS  rem- 
edy In  such  a  cms. 

&  Under  the  Dakota  Oode  of  CIvfl  Procedure,  Oe 
omtaslon  to  file  findings  of  facts,  jodgment  hav- 
ing been  entered.  Is  a  mere  Irregolarttj  which  the 
court  has  authority  to  cure  by  sapplytng  addl- 
dltional  findings  until  an  appeal  Is  taken,  or  abil 
of  exceptions  Is  settled  and  signed  by  the  Jodga. 

IL  A  salt  In  eqnitj  to  restrain  the  attaohtng  end 
taking  property  of  plaintiff,  on  groonds  Justify- 
ing relief  In  eqiidty*  may  be  commenced 
the  sheriff  who  hss  attached  the  taopeiiy 
Is  about  serving  other  attachments  ttiereoo. 

4  Where  the  sheriff  has  exceeded  his  antbocMiy, 
he  may  be  proceeded  against  either  by  an  aotlou 
for  damages.  If  such  remedy  be  solBcleiit  or  by  a 
writ  of  injunction  to  restrsln  the  -cootinoed 
wrong-doing;  and  tt  Is  not  essential  that  the  plfete- 
tiflli  In  the  writs  be  Joined  ss  parties 
where  It  does  not  appear  that  they 
directed  the  sheriff  to  seise  the  property. 

ft.   The  Bnabllng  Act  admitting  the  two 
Montana  and  Wsshlngton  Territories  as 
aothorlaes  this  court  to  hear  and 
peals  from  the  Supreme  Oourts  of 
torles. 

[Na  14a] 
Argued  Jan.  IS,  1891.       Decided  Kb.  9, 189L 

APPEAL  from  a  Judgment  of  the  SopRna 
Court  of  the  Territory  of  Dakota.  alBrmJM 
a  Judgment  of  a  District  Court  of  that  Tern> 
tory  enjoining  the  sheriff  in  Lincoln  Coaaty  te 
that  State  from  interfering  or  mertdHng  with 
certain  goods  which  he  had  levied  opoo  aad 
seised  and  from  apdn  seizing  and  Itvyuig  opos 
the  same  property.    4Jllrmed.         

NOTB.-^  to  «|iHty  iurlMltoMoit  afUfirifll 
see  noU  to  Smith  V.  inver«S{  IML 


Am  to  iartoHcekm  c/SQiitty  te 
amd  wnmdt,  see  nets  to  Northsn 
Michigan  Oent»  B.  Oc  14:  <74 

AMtoneeemarypariiUeine^ptMi^m 
tbaB  V.  Beveriey,  Ic  W. 
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SUtoment  bj  Mr.  JutHm 

This  gait  waa  broushi  in  Norember,  188B, 
I7  Andrew  Paten  ftnJoat  J.  M.  North^aheriif 
of  Lincoln  County,  Dakota  Territory  (now  in 
the  State  of  South  Dakota),  in  a  district 
court  of  that  Territonr,  to  compel  the  defend- 
ant  to  aurrender  certain  merchandise  which  he 
had  aeiied  and  leTied  opon  as  the  property 
of  the  firm  of  P.  M.  Land  A  Co.,  and  to 
restrain  and  enjoin  him  from  again  seizing 
and  levying  apon  the  same  property  as  the 
property  of  that  firm,  all  of  wnicn  the  plain- 
tiff himself  claimed  to  own.        Q 

The  amended  complaint  alleged  thatplaln- 
tiff  was,  and  since  November  12,  1888,  had 
"•)  been,  the  owner  of  a  stock  of  merchandise 
worth  $10,000,  which  was  situated  in  a  store 
Utely  occupied  bj  P.  H.  Lund  A  Co.  in  Can- 
ton, Dakota  Territofy ;  that  on  November  15, 
1888,  the  clerk  of  the  court  in  which  this  suit 
was  brought  issued  pretended  and  iniormal 
writs  of  attachment  against  the  property  of 
Lund  A  Co. ,  and  was  about  to  issue  many  more 
such  writs  for  the  purpose  of  annoying  and 
vexing  plaintiff ;  that  the  defendant,  the  sher- 
iff of  tl^  oountv,  had  maliciously  and  ezces- 
sivelv  levied  those  writs  upon  the  property 
of  plaintiff  above  describeo,  well  knowing 
It  to  be  plaintiff's  property,  and  threatenea 
to  levy  many  more,  and  had  entered  into  a 
conspiracy  with  divers  persons  to  annoy,  op- 
press and  defraud  the  plaintiff;  that  neither 
said  Lund  A  Co.  nor  anyone  else  but  plain- 
tiff had  any  right,  title  or  interest  in  and  to 
said  property ;  that  the  property  levied  upon 
had  been  purchased  for  the  current  season, 
and  was  ox  a  perishable  nature ;  that  plain- 
tiff had  to  borrow  some  money  in  oraer  to 
make  the  purchase,  and  depended  00  his  salea 
to  repav  the  same ;  that  he  was  an  old  man, 
with  a  family  partlv  dependent  upon  him  for 
aupport,  and  luul  always  borne  a  good  name 
and  credit,  which  was  about  to  be  destroyed 
by  the  acts  of  the  defendant,  complained  of : 
that  unless  the  sheriff  was  restrained  from 
levying  those  writs,  irreparable  iniuir  and 
damage  would  result  to  him ;  that  he  feared 
he  would  not  be  able  to  give  the  bonds  re- 
quired to  retake  the  prop<^ty :  that  the  sher- 
iff's official  bond  was  inadequate  to  afford 
him  protection ;  that  if  he  was  not  allowed  to 

Cursue  his  business  peaceably,  the  injury  to 
im  could  not  be  amply  compensated  in  dam- 
ages: that  the  property  was  situated  in  a 
wooden  building,  amongst  a  row  of  similar 
buildings,  and  was  insuitnl  for  $8,000;  that, 
by  reason  of  the  premises,  the  insurance  com- 
paniea  were  about  to  cancel  said  insurance  and 
other  companies  would  refuse  to  carrv  the 
nsk,  by  reason  of  the  litigation ;  that  if  the 
property  should  be  destroyed  by  Are,  great  and 
irreparable  damage  would  result  to  the  plain- 
tiff ;  that  plaintiff  was  the  b(>na  flde  owner  of 
the  propertv  levied  upon,  having  purchased  it 
If 4]  from  Luna  A  Co.,  together  with  the  good- 
will and  trade  of  that  firm,  for  a  valuable 
consideration,  and  before  purchasing  caused 
the  records  of  the  county  to  be  searched  to  as- 
certain whether  there  were  any  claims,  liens 
or  incumbrances  against  the  oroperty ;  and 
that  the  records  were  clear  from  any  such 
claims  or  liena.  and  Lund  A  Co.  informed 
plaintiff  that  there  was  nothing  due  for  the 
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property,  bat  that  the  nma  was  free  and 
clear. 

The  praver  of  the  bill  was  for  an  injunc- 
tion to  remain  the  defendant,  or  anyone  act-  ' 
ing  through  or  for  him,  from  interfering  with 
the  prop^^  in  any  way  whatever,  and  to 
compel  him  to  surrender  and  replace  the  prop- 
erty which  he  had  already  levied  upon,  and 
for  other  and  further  relief. 

Upon  the  fllinf  of  the  complaint,  accom- 
panied by  an  affloavit  of  the  plaintiff  setting 
forth  a  more  detailed  account  of  the  injury 
complained  of.  the  court  issued  a  temporary 
restraining  order.  The  defendant  thereupon 
filed  his  answer  denying  all  the  material 
averments  of  the  bill,  except  the  one  relating 
to  the  levy  upon  the  property.  With  respe(3 
to  that  averment,  by  way  of  Justification, 
he  alleged  that,  as  sheriff  of  Lincoln  County, 
he  had  received  certain  specified  writs  of  at- 
tachment directed  to  him,  requiring  him  to 
attach  the  property  of  Lund  A  Co.,  and  that 
under  and  by  virtue  of  those  write,  he  had 
levied  upon  the  property  described  in  the 
complaint,  aa  the  property  of  Lund  ft  Co ; 
and  that  it  was  in  fact  the  property  of  Lund 
A  Co.,  having  been  transferred  to  the  plain- 
tiff by  a  pretended  and  fraudulent  sale  nuule 
for  Uie  purpose  of  putting  it  beyond  the  reach 
of  the  CTeditors  of  Lund  A  Co. ,  who  had  sued 
out  the  writs  of  attachmeht,  which  sale  was 
known  to  plaintiff  to  be  fraudulent. 

The  case  coming  on  for  trial,  the  question  aa 
to  the  validity  of  the  sale  from  Land  A  Co.  to 
the  plaintiff  waa  by  order  of  the  court  sub- 
mitted to  a  Jury,  which  found  the  issue  in 
favor  of  the  plaintiff,  thus  recognizing  the 
validity  of  the  sale. 

At  the  trial  the  allegations  of  fraud,  mal  ice, 
oppression  and  collusion,  on  the  part  of  the 
defendant,  were  stricken  from  the  complaint, 
upon  the  motion  of  plaintiff's  attorney,  and 
no  evidence  was  introduced  tending  to  show 
that  the  write  of  attachment  were  pretended 
and  informal.  The  defendant  then  moved  to 
dismiss  the  complaint  and  action,  which  mo- 
tion the  court  overruled,  and  upon  considera- 
tion of  the  verdict  of  the  Jury,  and  arfumenu  [t7ft] 
of  counsel,  it  made  and  filed  the  following 
findings  ox  fact  and  conclusions  of  law : 

**  1.  On  the  18th  dav  of  November,  1888, 
one  P.  M.  Lund  was  the  owner  of  property 
described  in  the  plaintiff's  complaint. 

"2.  On  said  18th  day  of  November.  1888, 
said  Lund  sold  and  conveyed  the  said  prop- 
erty to  the  plaintiff,  and  he,  plaintiff,  entered 
into  immeaiate  possession  thereof. 

*'8.  That  said  sale  by  Lund  to  Peters, 
the  plaintiff,  was  made  by  Lund  for  the  pur- 
pose of  putting  said  property  and  pro<^eds 
thereof  beyond  the  reach  of  his  (Lund*s) 
creditors  and  to  defraud  said  creditors. 

*'4.  That  the  plaintiff  at  the  time  of  pur- 
chase of  said  property  from  said  P.  M.  Lund 
had  no  knowledge  of  Lund's  purpose  in  the 
disposition  of  said  goods. 

<6.  That  the  defendant  is,  and  at  the  time 
of  said  sale  and  transfer  of  said  property 
was,  sheriff  of  said  Lincoln  County ;  that  on 
the  15th  and  18th  days  of  November,  1888,  he. 
the  said  defendant,  aa  sheriff  aforesaid,  lerlad 
upon  the  said  property  aa  the  property  of  said 
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Lund,  the  same  then  beinff  in  the  possession 
of  the  plaintiff,  under  ana  hj  yirtue  of  cer- 
tain warrants  of  attachment  issued  out  of 
this  court  at  the  suit  of  various  creditors  of 
said  J.und,  being  the  same  warrants  of  attach- 
ment the  enforcement  of  which  against  said 
property  is  sought  to  be  enjoined  In  this  ac- 
tion. 
**6.    That  at  the  trial  by  the  Juiy  of  the 

auestion  of  fact,  as  hereinbefore  stated,  all 
le  allegations  of  fraud,  malice,  oppression 
and  collusion  on  the  part  of  the  defendant 
were  stricken  from  the  plaintiff's  complaint 
on  the  mutton  of  plaintiff's  attorney. 

**7.  That  no  evidence  was  adduced  that 
the  plaintiff  would  suffer  any  irreparable 
injury  in  coosequence  of  the  seizure  by  the 
sherin  of  said  property. 

**  Condusiora  cf  Law, 

[t76]  •*  1.  That  the  verdict  of  the  jury  heretofore 
rendered  in  this  case  on  the  question  of  fact, 
as  herein  stated,  is  but  an  aavisory  verdict, 
and  should  be  received  and  accepted  only  as 
such  by  the  court  in  determining  the  issues 
in  this  action. 

**  2.  Under  the  pleadings  and  proofs  herein 
the  plaintiff  is  entitled  to  me  relief  demanded 
in  his  complaint;  that  the  preliminary  in- 
junction heretofore  issued  snould  be  made 
perpetual  and  tiniCl  in  accordance  with  the 
prayer  of  plaintiff's  petition.  Let  judgment 
De  entered  accordingly." 

Judgment  was  entered  In  accordance  with 
the  findings  and  conclusions  of  law.  After- 
wards a  motion  for  a  new  trial  was  denied 
by  the  court,  at  which  time  the  court  found 
the  following  facts  and  conclusions  of  law, 
in  addition  to  those  theretofore  found,  to  wit : 

**  First.  That  the  purchase  by  plaintiff 
from  P.  M.  Lund  of  the  goods  and  chattels 
mentioned  In  the  complaint  included  the 
-good- will  of  the  business  heretofore  carried 
on  by  the  said  Lund  under  the  name  of  P.  H. 
Lund  ft  Co. 

**  Second.  That  the  consideration  for  the 
said  sale  and  transfer  ttom  the  said  P.  M. 
Lund  to  the  plaintiff  was  che  sum  of  ten  thou- 
sand three  hundred  and  eighty  dollars,  then 
and  there  paid  by  plaintiff  to  said  Lund,  and 
that  said  consideration  was  fairly  adequate. 

''Third.  That  at  th6  time  of  the  seizure  by 
the  defendant  of  the  ffoods  and  chattels  men- 
tioned in  the  complaint  and  composing  the 
former  stock  of  P.  M.  Lund  &  Co.  the  plain- 
tiff was  in  possession  thereof  as  the  owner, 
conducting  a  profitable  business  aa  a  retail 
merchant,  and  that  the  acts  and  threatened 
acts  of  the  defendant  under  and  by  virtue  of 
the  said  attachments  mentioned  and  referred 
to  in  the  pleadings  would,  imlesa  restrained 
by  the  court,  necessarily  destroy  plaintiff's 
laid  business  and  deprive  him  of  the  probable 
profits  that  miffht  be  realized  therefrom,  and 
that  it  would  M  extremely  difilcult  to  ascer- 
tain or  estimate  the  pecuniair  detriment 
which  the  plaintiff  would  sustain  thereby. 

''Fourth.  That  the  said  goods  and  chat- 
tels mentioned  in  the  complaint  and  the 
plaintiff's  said  business  comprised  his  entire 
property  and  pecuniary  resources. 

"Fifth.    That  it  it  admitted  hj  the  plead- 


ings and  appears  as  a  fact  that  at  the  time  re- 
ferred to  in  the  complaint  the  defendant,  ai 
sheriff  of  Lincoln  County,  seized  the  said 
goods  and  chattels  under  and  by  virtue  of  sun- 
ory  warrants  of  attachment  sued  out  against 
the  propertv  of  P.  M.  Lund ;  that  the  defend- 
ant, as  such  sheriff,  then  had  in  hia  haods 
many  more  such  attachments  aninst  the  said 
Lund  which  he  threatened  to  levy  upon  the 
said  goods  and  chattels,  and  that  numerous 
other  creditors  of  said  Lund  were  then  threat- 
ening to  sue  out  and  place  in  the  hands  of  de- 
fendant additional  warrants  of  attachment 
for  the  purpose  of  having  the  same  levied 
upon  the  said  ffoods  and  chattels  as  the  prop- 
erty of  the  said  Lund. 

^OonduricnM  qf  Law, 

"1.  That  it  would  be  extremely  difllcuU 
to  ascertain  the  amount  of  compensatioo 
which  would  afford  the  plaintiff  adequate  r»- 
.lief  from  the  acts  done  and  threatened  to  be 
done  by  the  defendant. 

"2.  That  it  is  necessary  to  restrain  the 
acts  threatened  to  be  done  dt  the  defendant 
to  prevent  a  multiplicity  of  judicial  prooeed- 

^'.  That  the  plaintiff  is  entitled  to  the 
relief  demanded  in  the  complaint." 

An  appeal  was  taken  to  the  Supreme  Court 
of  the  Territory,  which,  on  October  9,  18811, 
rendered  a  Judfipnent  affirming  the  judgment 
of  the  court  below,  without  delivering  any 
opinion  in  the  case.  An  appeal  from  that 
judgment  brings  the  case  here. 

Me$9n,  Enoeh  Tottaa  and  F)red  B,  IMpi, 

for  appellant: 

A  public  ministerial  officer  cannot  be  made 
a  party  to  an  action  for  an  injuncUon  to  re- 
strain the  enforcement  of  a  judgment  or  other 
grooess  of  a  court.  If  so  made,  no  decree  caa 
e  taken  against  him. 

Stout  V.  McNeill,  98  N.  C.  1-8;  AiiM|r  ▼• 
King,  4  Ired.  £q.  465-474;  Lackap  t.  OwUi, 
« Ired.  Eq.  199-201;  HatMU  v.  iM^r,  138  m. 
276-278;  Stej^Uns  v.  Forsy^,  14  Pa.  07:  iM- 
tan  V.  Parkinson,  8  PhihL  888;  OU%  t.  Bmmam^ 
ford,  10  Ohio,  268-272;  AUen  ▼.  MediU,  UOiio. 
446-454;  Montgomery  v.  Whitworik,  1  Teon.  Cb. 
174-176;  Bloomttein  v.  Brien,2  Tenn.  Cb.  718; 
Holmes  V.  OheMter,  26  ^.  J.  Eq.  79,  80;  1  DaB- 
iell,  Ch.  Pr.(Cooper'8  ed.)296;  High,  In}.  S  VBSii 
Hillard.  Inj.  g  189. 

Without  necessary  nartlei  the  ooart  oanaol 
pass  to  a  decree. 

Story,  Eq.  PL  88;  BhiMtT,  Barrm,  08  U.  & 
17  How.  180, 140  (15: 158, 160);  BariMV  t.  IM 
timore,  78  U.  8.  6  WaU.  280-^  08:00,  8M|. 

Irreparable  injury  was  the  sole  groond  npof 
which  the  court  could  acquire  or  take  Jurisdi^ 
tion  of  the  subject  matter  of  the  actioa. 

A  party  bringing  an  equitable  action  mivl 
maintain  it  on  equitable  grounds  or  falL 

Mann  t.  FairAild,  2  Kevea,  106  «<  aif. 

Under  the  Dakota  Coae,  tiie  absence  of  a 
finding  or  failure  to  find  on  a  material  qucrtioa 
at  inue  is  fatal  to  the  judgment 

Dakota  Code  Civ.  Proc.  g  267;  DoU  v.  Bmr^ 
leigh,  1  Dak.  218-226;  EoU  Y.VanBp^l  Dak. 
198-212;  Uhlig  v.  Garrison,  2  Dak.  99-111. 

Facts  and  conclusions  of  law  in  addftioo  ta 
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tbon  benlofore  fbood  ctnnoi  tefound  after 
Judgment. 

J%U  T.  BurlmgK  1  Dek.  318-226;  HoU  t. 
Van  Bpi,  1  Dak.  19S-212:  Bankitf  United  StaU$ 
▼.  Mom,  47  U.  8.  «  How.  81-88  (12:  881,  884); 
Mefjoan  t.  Stewart.  14  Hun,  472-478;  BoelnoM 
T.  Carpenter,  25  Hud,  629-588. 

There  existed  a  plain,  adequate  and  complete 
vemedy  at  law. 

I\ncdlY.  Bradlee,  9  GfU  A  J.  274;  F^reeman 
▼.  Ho^  66  U.  8. 24  How.  460  (16:  749);  Wdla, 
Beplerin,  g  260:  C)obbey.  RepleHn,  %  800; 
Tomiinson  t.  .fiiiM<>,  16  Cal.  208-307;  Baker  ▼. 
i2ft'n«Aani,  11  W.  Va.  288,  245,  247;  DatidMon 
▼.  Floyd,  16  Fla.  667-671;  Bouldin  ▼.  .l/^eroi^- 
der,  7  T.  R  Moo.  426,  426;  Johnson  t.  O^fin. 
.AinJb,  21  Conn.  148-156. 

Mr,  J.  W.  Tajlor,  for  appellee: 

The  aberiif  was  a  proper  party. 

Wingard  t.  Banning,  89  CaL  648;  Jaeobt  ▼. 
Xaftfiir.  6  Bing.  180;  Origtdy  t.  Burnett,  81 
Cal.  406;  &itrf<  t.  Onderdonk,  14  K.  T.  9; 
MaeJdoi  t.  Davenport,  17  Iowa,  879;  ITaH  ▼. 
.^/6aiif,  8  Paige.  212,  8  N.  T.  Ch.  L.  ed.  121; 
Tnadwxif  t.  ^notiW,  1  Dak.  286;  BiftM  t. 
.^vvfh  18  Mich.  196. 

The  trial  court  had  full  power  to  amend  ita 
record  at  any  time  up  to  appeal. 

JfeoeAam  t.  Burke,  64  K  Y.  217;  Quineey  t. 
Young,  68  N.  T.  604;  Morgati  t.  Mulligan,  60 
K.  Y.  666:  I^^lw  t.  FMd,  47  N.  Y.  407:  Van 
Blyke  t.  i^,  46  N.  Y.  269;  17ayff  ▼.  Wether^ 
6<e.60Cal  896:  (V^m  y.  Omiu^,  46  OaL  846. 

And  when  additional  flndings  are  called  for 
Ibey  may  be  iUed  subeeqoent  to  the  entry  of 
iodjrment. 

BUanekg  ▼.  BUOe,  8  Minn.  427;  Browner  t. 
DmvU,  15  OaL  9:  aOmneU  t.  Coiier,  44  Iowa, 
48;  Wyman  t.  Bueketaf,  24  Wis.  477;  EiU  t. 
JS^Mwr,  6  Wis.  886;  Walker  t.  atol<  102  Ind. 
502.  8  West  Rep.  854;  Bat4Aelder  ▼.  BriekeU, 
75  CeX,  878;  7V«/|r  t.  Lane,  7  8medea  A  M. 
t25.  45  Am.  Dec.  806;  TSUoteom  t.  Oheetham, 
8  JohuL  95;  Staket  t.  CbmjMI,  7  Cow.  425. 

Mr.  Jukiee  La»mr  deliTered  the  opinion 
of  the  court: 

There  are  thirty-two  assignmenta  of  error 
found  in  the  record,  which  it  is  not  neoenary 
to  discuss  in  detail. 

We  are  of  npinion  that  the  i&ndinga  of  fact 
by  the  district  court,  taken  in  connection  with 
toe  verdict  of  the  Jury  upon  the  sole  Issue 
submitted  to  it.  entitled  the  appellee  to  the 
equitable  relief  sought,  and  are  sofflcient  to 
sustain  the  lodgment  of  the  Supreme  Court 
of  the  Territory.  They  fully  esUbliah  the 
allegationa  of  the  complaint  thiat  the  appellee, 
PeteriL  was  the  true  owner  of  the  stock  of  mer- 
chandise,  levied  upou  and  seized  as  the  prop* 
erty  of  P.  M.  Lund  ft  Co. ;  that  he  bought 
the  stock  from  Lund  ft  Co.,  paying  the  ad- 
equate oonaideration  of  tlO.OOO  and  upwarda, 
for  the  entire  stock,  including  the  good-will 
of  the  business  carried  on  by  Lund  ft  Co.  at 
the  aame  stand ;  that,  though  Lund  ft  Co. 
•old  the  stock  for  the  purpose  of  defrauding 
their  oraditors.  the  appellee  waa  no  party  to 
the  fraud,  and  had  no  knowledge  of  the  pur- 
pose of  Load  ft  Co.  in  disposing  of  said  stock 
and  business ;  that,  at  the  time  Am  appellanti 
KortiL  as  sharlfl  of  the  Ooonty  of  Llaooln, 
leried  upon  the  goods  sad  nsw^haadlw^  the 
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appellee  wis  in  possession  of  them,  and  was 
conducting  a  profitable  business;  that  the 
acts  of  the  sheriff,  in  levying  upon  and  aeiz- 
ing  the  property  by  virtue  of  the  write  of 
attachment,  described  in  the  complaint,  aiui 
the  threatened  acts,  under  and  by  virtue  of 
other  writs,  unless  restrained  by  the  court, 
would  have  destroyed  the  appellee's  business ; 
that  it  would  be  extremelv  difficult  to  ascer- 
tain or  estimate  the  pecuniarv  injury  the  ap- 
pellee would  austain ;  that  the  merchandise 
and  the  business  above  mentioned  comprised 
all  the  property  owned  by  the  appellee,  and 
all  hie  pecuniary  resources:  that  the  appel- 
lant. North,  as  sheriff  of  Lincoln  County,  at 
the  time  the  suit  was  brought,  had  in  his 
hands  a  larse  number  of  writs  of  attachment, 
which  he  threatened  to  levy  upon  the  mer- 
chandise belonging  to  the  appellee ;  and  that 
creditors  of  P.  sL  Lund  ft  Uo.  were  about  to 
sue  out  writs  of  attachment,  and  place  them 
in  defendant*8  hands  to  be  levied  on  the  same 
property. 

Upon  these  facta  the  judgment  of  ^e  Su- 
preme Court  of  the  Territory  must  be  affirmed 
unlesa  the  appellant  can  show  some  legal 
ground  for  making  this  particular  caae  an  ex- 
ception to  the  general  rules  upon  the  subject 
of  equitable  relief. 

The  main  ground  relied  on  by  the  appel- 
lant is,  that  the  relief  sought  should  be  re- 
fused because  the  appellee  had  a  plain,  ade- 
quate and  complete  remedy  at  law,  to  wit, 
either  the  action  of  trespass  or  replevin.  The 
answer  to  this  is,  that  the  measure  of  damages 
in  an  action  of  trespass  could  not  have  ex- 
ceeded the  value  of  the  property  seized,  with 
interest  thereon  from  the  date  of  the  seizure ; 
and  that  the  only  remedv  in  an  action  of  re- 
plevin would  have  been  limited  to  a  recovery 
of  the  piopertT  and  damages  for  ita  detention, 
with  costs.  It  does  not  need  argument  to 
show  that  neither  of  these  actiona  would  af- 
ford as  complete,  prompt  and  efficient  a  rem- 


[Mil 


edy  for  the  de^buotioo  of  the  business  which, 
with  the  goods  levied  upon,  oonstituted  the 
appellee'a  entire  estate  and  pecuniary  re- 
sourosi,  as  would  be  furnished  by  a  court  of 
equity  in  preventing  audi  an  injury.  The 
oiseof  Ho&fiv.  aSLeriml,  79 U.  8. 6  Wall. 
74,  78,  79  [18:  580,  589],  ia,  in  its  material 
facta,  similar  to  this  case.  In  that  case  a 
bill  waa  filed  by  one  Sutherland  to  enjoin  the 
further  prosecution  of  certain  writs  of  fieri 
faoiae  levied  by  the  sheriff,  Watson,  oo  a  lot 
of  goods  daiuMd  to  belong  exclusively  to  the 
pliuntiff,  so  as  to  prevent  what  the  plaintiff 
alleged  to  be  an  irreparable  injury,  to  wit,  QMSl 
the  ruin  of  hia  buaineaa  aa  a  merchant.  The 
defense  set  up  was,  aa  in  this  case,  that  the 
injunction  should  have  been  refuaed  because 
the  action  of  trespass  furnished  a  complete 
and  adequate  remedy  at  law.  In  answer, 
the  court,  Jfr.  Juetie$  Davis  delivering  the 
opiniuo,  said:  "How  could  Sutherland  be 
compenaated  at  law,  for  the  injuriea  he  would 
suffer,  should  the  grievanoea  of  which  be 
complains  be  consummated  t  .  .  .  Com- 
mercial ruin  to  Sutherland  might,  therefore, 
be  the  effect  of  closing  his  stoie  and  selling 
his  goods,  and  yet  the  rmmmoB  law  flail  to 
reach  the  miscliief.  To  prevent  a 
like  this,  a  court  of  eauity  K 
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■mats  tbo  pioceedlogB  in  Hniin«,  brlngi  the 
parties  befon  It,  heuB  their  kllentlons  and 

E roofs,  and  deci«es,  either  that  the  proceed- 
le  ahsll  be  unreetnlned,  or  else  perpetuallj' 
enToined." 

It  la  further  argued  bj  the  appellant  that 
the  district  court,  aftet  maklnr  and  DIIdk  the 
Brst  flodlngs  of  fact  and  conclusions  oriaw 
and  ordering  Judgment  thereon  (which  was 
duly  entend) ,  had  not  the  power,  after  the 
tann  had  closed,  to  make  additional  findings 


1  omitted  to  And  upon  certain  material 
iHsnee  in  the  case.  The  court  refused  to  grant 
the  motion,  and  made  additional  flndings, 
more  explicitly  reaponaire  to  the  questions 
presenUa  by  t£e  pluuliDES.  We  are  of  opin- 
ion that  the  court.  If,  m  the  consideration 
of  such  a  motion,  it  conslden  that  material 
findings  have  been  omitted  oi  Imperfectlv 
stated,  has  authority  to  make  Buch  additional 
findings  as  will  cure  the  omissioti  so  that  its 
record  willbe  nmended,  and  madu  to  conform 
to  the  truth.  When  the  court  below  made  its 
decree  it  made  a  concuireot  order  giving  Uie 
defendant  {the  appellant)  until  a  o^rtain  day 
within  which  to  prepare  and  serve  his  motion 
for  a  new  trial.  The  record,  therefore,  bad 
not  passed  out  of  the  control  of  the  court  by 
appeal  when  those  additional  flndings  were 

Counsel  tot  appellant  is  mistaken  in  say- 
ing that  the  rule  of  practice,  under  the  Dakota 
Code  of  Civil  Procedure  (sees.  268,  287),  as 
establisbed  by  the  decisions  of  the  Supreme 
Court  of  that  Territory,  does  not  allow  the 
trial  court  to  make  additional  findings  after 
judgment  has  been  ordered  and  entered.  The 
cases  cited  are  insppllcableand  do  not  sustain 
the  position  assumed.  Kone  of  them  were 
cnws  in  which  the  trial  court  made  additional 
findings,  and  that  question  was  not  presented 
in  any  of  them.  In  the  case  of  IMe  v.  Bur- 
leigh, 1  Dak.  327,  on  which  counsel  for  ap- 
pellant mainly  relies,  the  trial  court  amitt«d 
to  find  upon  a  material  Issue  presented  by  thn 
nleadines.but  itmade  no  additional  flndings. 
'The  court  laid  down  and  applied  the  lone- 
established  principle,  nowhere  controverted, 
that  the  flndings  of  fact  by  a  court,  like  t 
special  verdict,  must  decide  every  point  In 
issue,  and  that  the  omission  to  find  any  ma 
terisl  fact  In  issue  is  an  error  which  invali 


appellant,  la  Mter,  and  contrary  to  ad judeed 
cases  on  like  questions,  in  the  highest  c('~'~ 
of  those  States  whose  statutory  provision 
specting  the  trial  by  the  court  of  questloi 
fact  correspond  In  almost  every  particular 
with  gg  366,  367,  of  the  Dakota  Code,  tvpra. 
Those  authorities  hold  that  the  omission  to 


has  ftutbority  to  cure  by  supplying  additional 
amendments  until  an  appeal  Is  taken,  or  a  bill 
of  exoeptions  is  settled  and  signed  by  the 
Judge.  Wmiara*  »,  J^  18  Wis.  1 ;  Prata- 
longo  y.  Lano.  47  Oal,  878 :  Osbum  v.  Cbnnor, 
«  Oal.  SM ;  BetgnM  r.  Owu,  HI  (M.  605 ; 
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or.  In  our  opi nioo  iDjonction  waa  the  proper 
remedy,  the  remedy  at  law  being  whofl j  in- 
adequate to  prevent  or  repair  the  injuries  set 
forth  in  the  pleadings,  and  stated  in  the  flnd- 
Inn  of  the  court. 

we  hare  not  deemed  It  necessarr  to  discuss 
the  Jurisdictional  question  raised  by  the  ap* 
pel  lee.  It  is  clear  tnat  the  appeal  in  this  case 
was  allowed  by  the  proper  court ;  that  all  the 
proceedings  relatire  to  the  perfecting  of  an 
appeal  were  taken  within  two  Tears  from  the 
date  of  entering  the  Judgment  of  the  court 
below,  and  that  the  Enabling  Act  admitting 
the  two  Dakotas,  Montana  imd  Washington 
Territories  as  States  authorises  us  to  proceed 
to  hear  and  determine  cases  of  this  character. 

Judgment  affirm/ed. 


^e^    GITT  OF  8t.  LOUIS,  Surriror  of  Bkhjajow 

Sbbgrb,  Fig.  i%  Bnr., 

e. 

EDWARD  RUTZ. 


(Bee  8. 0.  Reporter**  ed. 


9on9truetion  pf  deed-^drntripHon  in  dstd-~ 
ttMom  a$  Umndarp-^ndM  on  MUtimippi 
Rimr^-midilen  Um^  land^-gradual  wiMng 
9wa^ — right  cf  aceem  U  river  aeeretumi 
eayeed  hg  dgkee—righu  ef  owner  ittand  in 
titer  8L  Ltmie^-boundmy  iine  beUoeen  lUi- 
ntrie  and  Mieeouri-^etaU  law  goeeme  aecre- 
Uane—hfw  far  aeeretione  earn  eaUmd—aoere' 


1.  Where  bjstliwlatlOQ  the  case  waa  tried  bj  the 
oourt  wtthoot  a  jur7«  this  ooort  wfU  not  rerlew 
the  flndliias  of  laoC  nor  the  rafuMU  to  find  other 
faots,  but  wUl  only  Inquire  whether  the  facts 
found  are  fuffloleot  tosupport  the  judffmeot;  nor 
will  this  court  rerlew  In  such  case  the  refuMl  of 
the  oourt  to  And  mlzed  questlOQS  of  law  and  fact 
which  It  was  asked  to  find. 


H  The  Supreoie  Oourt  of  Illinois  has  tttnMlshftd 
and  maintained,  as  a  rule  of  property,  that  the 
fee  of  the  riparian  owner  of  lands  In  nUnols 
bordering  oo  the  MIsBisrfppI  Blrer  extends  to  the 
ailddle  line  of  the  main  ehannel  of  tteS  Hren 
this  Is  a  qoestkm  In  retard  to  a  ruleof  propertf 
wbidi  Is  iroremed  by  the  looal  law  of  Illinois. 

IL  laooostralosadeedalltbewordBofthedesorlp- 
ttoQBuistbefflreneffeot,  If  posslhle. 

4   Where  the  description  ta  a  deed  of  land  In  im. 
after  sayteff  *to  low-water  mark  of  the  MIs- 
*  says,  nheoee  down  to  the  extend- 


Mora.— jU  Co  tfUttvioA or nccrtMoii  oMf  rfXiUiicmi 
risltf  to,  and  owwnlblp  qf;  hyvAotrato  cttktolfds- 
isi  mlastl;  rvis  ef  tfivMofi  amoffi0  rivariim  oemtrw 
Wbb  noCai  to  Kennedy  t.  Hunt,  U:  OS;  St.  Clalr 
OMmty  T.  LoTtacalon,  Wk  81. 

^Cer«0M  ei  A«  Tutted  BMm  <md  Vke^Mm  to 
ifcorslaiidfudacflrsWomapolmepltn,  see  note  to 
HaUeCt  T.  Dsebe,  lie  Sib 

Am  to  wfcoS  It  menkiwti  hew  far  tamde  bownlftt  on 
note  to  United  SIbSss  ▼.  Paoheeo,  Ut 


^toMOter 
mUefm 
mOL 
AMto  rlfMto 


byoppropriaHon; 
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LandOo.«tsnL 


ed  Une  between  snrreys**  US,  IV,  withoatspsel- 
fjnng  whether  It  was  down  the  rirer  teneraUy  or 
down  the  Une  of  low-water  mark,  the  word 
••down**  means  down  the  rlrer;  this  description 
makes  the  rirer  the  boundary  of  the  land  and  the 
land  extends  to  the  middle  of  the  rirer. 

ft.  Where  the  caUs  In  a  oonreyanoe  of  land  are  for 
two  oomefs  at»'  In  or  on  a  stream  or  its  banks 
and  there  is  an  Intermedlato  Une  extcsidln«  from 
one  such  oomer  to  another,  the  stream  Is  the 
boundary,  unless  there  Is  someihint  whioh  ex* 
eludes  the  operation  of  this  rule  by  showing  that 
the  intention  of  the  parties  wm  otherwise. 

Sl  Where,  In  a  deed  of  lands  In  DUnois  to  the  Mla- 
slarippl  Blrer,  there  is  added  In  the  description 
the  words  nofether  with  aU  rirhts  as  riparian 
owner  to  the  aocretkm  or  sand-bar  lylnf  north- 
westerly and  between  the  extended  Unes  of  said 
land  bereio  described,  situated  In  the  County  of 
8t  Clalr  and  Btoto  of  IIUooIb,**  the  yrantor  con- 
reys  all  his  riparian  rights  appurtenant  to  the 
surveys  between  the  extended  Unes  of  them  la 
the  County  of  St.  Clalr  and  does  not  retain  to 
hhnself  any  taitcrest  hi  the  fee  of  the  bed  of  the 
rirer* 

T.  The  sodden  and  peroeptlbie  loss  of  land  of  a 
riparian  proprietor,  which  is  risible  In  Its  pror* 
rest,  docs  not  deprire  him  of  his  fee  In  the  sub- 
metved  land  nor  ohanfe  his  boundaries  on  the 
rirer  front  ss  they  etxlBted  when  the  land  oom- 
meoced  to  be  washed  away. 

Sl  If  the  bed  of  a  stream  chances  Imperceptibly 
by  the  gradual  washing  away  of  the  banks,  the 
Une  of  the  land  bordering  upon  It  chances  with 
it;  Imtif  the  chance  Is  by  reason  of  a  freshet  and 
occurs  suddenly,  the  Une  remains  ss  It  was  oriel* 
nally. 

Sl  A  riparian  owner  of  lands  bofderinc  on  a  narW 
cable  rirer  has  a  richt  of  aooeai  to  the  naricabto 
part  of  the  rirer  from  the  front  of  his  land,  and 
the  richt  to  make  a  landinc«  wharf  or  pier  fbr  his 
own  use  or  the  use  of  thepubUo. 

10.  Where  the  wasbinc  away  of  the  bank  of  the 
phdnurshmdon  the  Mississippi  Blrer  WM  caused 
by  dykes  buUt  by  the  aty  of  8t  Louis,  oo  the  op- 
poitte  side  of  the  rirer.  whicb  caused  Ha  eurrent 
to  flow  to  and  acalnsttheeastem  shore,  and  land 
was  formed  acain  on  the  plaoe  where  the  same 
had  been  washed  away.  It  became  the  property  of 
Ike  ptelntlff  aa  a  deposit  oo  that  part  of  the  bed 
of  the  rirer  which  was  owned  by  him  In  fee, 
aUhooch  the  land  thus  newly  formed  extended 
Into  the  old  bed  of  the  rirer  beyond  thefc 
shoreline. 


IL  Where  the  coremment  built  a  dyke  from  plaln- 
turskuid  on  the  eastern  shore  of  the  Mlsrisslppl 
Blrer  to  a  bar  or  Island  In  the  rirer  In  front  of 
plalnturs  kuid.ao  as  to  caose  the  water  between 
the  rirer  bank  of  phOntirs  Umd  and  the  Istand  to 
be  fllled  up  ao  that  tt  became  dry  land,  such  new 
land  became  the  piupetlj  of  phUnttt,  and  the 
fact  tteft  more  land  has  been  restored  to  philnttff 
than  was  prerioasly  washed  away  cannoi  deprire 
htm  of  his  itpariaa  richt  or  of  his  aooeai  to  the 


ML  Theownerta  fseof  thebedofai 
snbmenred  land  li  the  owner  of  any  bar.  Island  or 
dry  land  whJeh  snhseqneotly   may  be  formed 


tfL  By  the  Aes  of  June  IS,  mitf  8tat.fl»,and 
sec  1  of  the  Aet  of  May  M.  ISM  (4  Stat.  M»,and 
eeclof  the  Aetof  Jan.W,  UHM  8taLM».  the 
YUlaceof  8t  Loots  was  anthoriaed  only  to  an- 
quire  title  to  lands  wtthia  said  rfllace  te  the 
rttory  or  Stato  of  Missouri:  and  H 
ilcht  thereby  to  neqnlre  tttto  to 
of  minolik 

14.   «ylheAelsof  A9rflia,Mn, 
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ion,  under  wliloh  lUliiolt  and  MlHOiirl  were  mt- 
erally  Admitted  as  States,  the  oommon  boundary 
Una  between  MJoBOurl  and  nUnoto  to  the  middle  of 
the  main  channel  of  the  MlMlHlppl  RlTer;  an 
Island  In  looh  river  easterly  of  the  middle  of  its 
main  channel  to  In  the  State  of  Dlinoto. 

Ift.  The  title  to  land  acquired  by  accretion  to  a  title 
acquired  under  the  operation  of  the  law  of  the 
State,  which  each  State  determines  for  itself. 

lA.  As  the  law  of  DUnoto  confers  upon  the  owner 
of  land  in  that  State  which  fronts  on  the  Missis- 
sippi River  the  title  in  fee  to  the  bed  of  the  river 
to  the  middle  thereof,  so  far  as  the  boundary  of 
the  State  extends,  such  riparian  owner  to  en- 
titled to  all  Islands  in  the  river  which  arc  formed 
on  the  bed  of  the  river  east  of  the  middle  of  its 
channel,  and  it  to  impossible  for  the  owner  of  an 
island  which  to  situated  on  the  west  side  of  the 
middle  of  the  river  and  in  the  State  of  Missouri 
to  extend  hto  ownership  by  mere  accretion  to 
lands  situated  in  the  State  of  nUnoto. 

IT.  The  rlffhtof  accretion  to  an  Island  in  the  river 
cannot  be  so  extended  lengthwise  of  the  river  as 
to  exclude  riparian  proprietors  above  or  below 
such  Island  from  access  to  the  river,  as  such  ri- 
parian proprietors. 

10.  Where  an  island  to  a  mere  movlnf  mass  of  al- 
luvial deposits,  to  such  a  movable  toland,  travel- 
ing for  more  than  a  mUe  and  from  one  State  to 
another,  the  law  of  title  by  accretion  has  no  ap- 
plication: an  Instantaneous  transfer  of  a  quarter 
of  a  mile  of  land  to  not  a  title  by  accretion. 

[No.  1006.] 
8ubm4tUdJan.  S,  tS91.     Deeidtd  F§b.  f  ,  189L 

r\  ERROR  to  the  Circnlt  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Illi- 
nois to  review  a  judgment  in  favor  of  plaintiff  in 
an  action  of  electment,  adjudging  that  defend- 
ants were  guilty  of  unlawfully  withholding  the 
lands,  and  that  plaintiff  owned  the  lands,  and 
that  he  recover  poesession  of  them.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

MemrM.  Lewerott  B«U  and  W.  d 
Kit^ner^  for  plainitffs  in  error: 

The  French  grant  of  1778  conveyed  no  title 
to  the  bed  of  the  MisslMippi  River. 

Pothier.  pt  1.  e»  leo.  8.  art  2;  BXmdl  t.  8L 
Louii  Pui.  QckooU.  60  U.  B.  18  How.  10  (IS: 
894). 

A  proper  application  of  the  doctrines  of  the 
common  law  limits  the  title  of  the  owner  of 
land  on  the  Missinippi  River  to  the  water'a 
edge. 

St.  Piand  dbP.RCk.  t.  8ckMfm4i4r,  74  XT. 
&  7  Wall.  878  00:  74);  aekmrmtitr  t.  m,  Flavi 
dR  B.  Ch.  10  Minn.  88;  Asnuy  v.  JEMtuk, 
•4  U.  a  884  (84:  884);  MeManui  ▼.  Oat^ 
mM«rf,  8  Iowa,  1;  BundU  v.  Deiawart  d  R 
CknuU  Cb.  65  U.  8. 14  How.  80  (i^:  886):  TJU 
Daniel  BaU,  77  U.  a  10  Wall  667  00:  000); 
7^  MimteUo,  87  U.  a  80  WaD.  480  (88:  801); 
Caretm  v.  Biaaer.  8  Bfain.  476:  Oatee  t.  Wad- 
iimffiam,  1  McCord,  K  680;  WiUon  v.  Fofiee, 
8  DeT.  L.  80;  Buttock  v.  WtUtm,  8  POrU  486; 
Elder  ▼.  Bwrme,  6  Humph.  858;  Canal  ComrK 
V.  People^  6  Wend.  488;  Beneon  ▼.  Morr^^t.  61 
Ma  846;  Martin  ▼.  WaddiU,  41  U.  a  16  Pet 
410  (10:  1018);  J^nee  v.  amlard,  65  U.  a  84 
How.  66  08:  006);  BL  Clair  Oottntw  v.  Lo^ 
ingetpm,  00  U.  a  86  WalL  46  (88:  50);  BL 
Lmi$  T.  Mgert.  118  U.  a  666  (88:  1181). 

The  defendant  in  eiror  exhibited  no  title  to 
the  bed  of  the  Mississippi  River  wftt  of  low- 
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water  mark  in  front  of  survevs  140  to  156  in- 
cluaiTe  of  the  common  flelas  of  Prairie  dn 
Pont 

MiddUton  v.  Pritehard,  4  IlL  610;  Piper  v. 
OmneUy,  108  111.  640;  BuUenuth  v.  8L  Lowie 
Bridge  Oo.  188  D1.  585;  Ck>uld,  Waters,  Sg  100, 
800;  Hatch  v.  Dwighi,  17  Mass.  880:  Bradford 
T.  Oreeeey,  45  Me.  0;  CJiild  v.  Starr,  4  HOI* 
868;  Lamb  v.  Bickete,  11  Ohio,  811;  BodneeU 
V.  Baldmn,  58  IlL  10;  OnO;  t.  MeClure,  58  N. 
Y.487. 

The  premises  in  dispute  are  the  property  of 
the  City  of  St  Louis.  Land  bounded  by  the 
Mississippi  River  is  entitled  to  the  accretion  at> 
tacbing  to  it 

New  OrUane  v.  United  6iate$.  85  XT.  a  10 
Pet  662  (0: 578). 

The  above  doctrine  applies  to  the  islands  in 
the  river  aa  well  as  to  the  main  shore. 

Beneon  v.  Morrow,  61  Mo.  845;  Buee  v.  Rue- 
eeU,  86  Mo.  200;  EUtDood  v.  Flanniffan,  104  U.a 
562  (26:  842);  Jefferie  v.  Eaet  Omaha  Land  Oo. 
184  U.  8.  178  (33:  8m 

Mceen,  James  K.  Edubll  and  A.  8. 
Wilderman*  for  defendant  in  error: 

In  cases  of  this  character,  this  court  will  nol 
review  the  action  of  the  trial  court  upon  quea- 
tions  of  fact. 

Norris  v.  Jaekeon,  76  U.  8.  0  WalL  185. 186 
10:  608,  600):  MarUnton  v.  Fairbanke,  118  U. 

.  670  (28:  862). 

Upon  this  record  there  arises  no  qoestkm  of 
law,  subject  to  review  in  this  court 

Mcaih  V.  Mieeiesippi  Levee  Oomre,  100  U.  a 
268.  871  (27:  030);  f&ardman  v.  T^ey,  117  U. 
8.  271,  272  (20:  898);  RewMiean  m^er  Bridge 
Oo,  V.  Kaneae  P.  B.  Cb.  02  U.  a  815.  818 
(23:  515);  Cooper  v.  Omohundro,  86  XT.  8.  If 
Wall.  65  (22:  47);  Beater  v.  Ti^lor,  08  U.  a 
46,  54  (28:  707.  708);  Indianap^e  d  St,  L  K 
Co,  V.  Horet.  08  U.  a  801,  805(88: 806, 880). 

The  question  aa  to  whether  the  fee  of  the 
riparian  proprietors  on  the  Mississippi  extendi 
to  the  water's  edge,  or  to  the  thread  of  the 
stream,  is  a  rule  of  property,  governed  by  the 
local  law  in  each  State. 

Barney  Y,  Kfohik,  04  (J.  B.  884,  888  (84:  284, 
828);  A.  ZxHiMV.  ifyfrs.  118  U.a  566(88: 1181). 

The  fee  of  the  riparian  owner  on  the  Miaris- 
dppi  River,  in  Dlinoia,  extends  to  the  "middle 
of  the  mdn  channel**  of  the  river. 

Brasoon  v.  Breemer,  64  HL  488^  488;  Be^at 
v.  Tatee,  88  m.  170;  Brooklyn  v.  Smith.  104 
HI  480,  438;  Waehifwton  lee  Oo,  v.  ShmUti. 
101  DL  46;  CbU  T.  LavaXU,  80  IlL  881.  884; 
LnaXU  ▼.  ^ItfoM,  80  Dl.  870;  ButUm^A  t.  & 
Louie  Bridge  €b.  188  DL  585. 

The  Misrissippi  Riirer  was  the  boondmy  of 
the  land  conv^ed  to  Edward  Rati,  under  the 
deed  from  BlumenthaL 

8  Waahb.  Real  Proo.  (4Ui  ed.)  408,  $  4it 
Sleepers,  Laeonia,  60  N.  H.801;  Pipetw.Oem- 
notty,  108  DL  646;  Bmry  t.  Smyder,  8  Boah, 
266;  (M  ▼.  Welle,  40  lOdL  450;  Manmr  ▼. 
Blake,  68  Me.  88;  LoweU  v.  BMneom,  16  Msl 
857;  Bichardeon  ▼.  Prentiee,  48  Mich.  88:  A»* 
sell,  Waterooorsea  (7th  ed.)  §  80,  and  motm; 
Luoer.Carley,%iWead.iSi;OeldSlprimyBwm 
WorkM  V.  TeOimd,  0  Cuah.  486. 

The  washing  away  of  .more  than  oiiehalf 
mile  from  off  the  river  front  of  tbeae  sarrev^ 
suddenlv  and  perceptibly,  in  the  annual  floo^ 
between  1865  and  1878.  neither  changed  the 
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toandariflf  nor  deprlTed  the  riparian  owner  of 
liit  fee  in  the  submersed  land. 

Lvneh  T.  AUen,  4  Der.  (ft  B.  K  S3;  AogeH, 
Ttde  Wateta,  965,  260;  Pbear,  RlghU  of  Wa- 
ter. 19,  48;  9  Htlliard,  Real  Prop.  (4th  ed.)196, 
%  10:  Ooald.  Watera,  §^  165, 158, 166;  Schollea, 
Aquatic  Rigbta,  122;  HargraTet,  Law  Tracta. 
15.  29,  86.  87;  Tyler,  Bouudariea.  74,  76.  79; 
ifiOry  T.  Ihrton,  100  N.  Y.  424,  484,  1  Cent 
Rep.  74a 

The  title  to  the  toil  to  the  middle  of  that 
riTer,  or  to  the  thread  of  the  stream,  was  in 
those  persona  under  whom  the  plaintiff  daima 
title. 

MiddUUm  ▼.  PHieAar±ji  Dl.  510:  2ainoi9  dt 
Midi.  Canal  TruHeu  t.  JXimii,  11 IIL  554;  CM- 
cag9  ▼.  LaJHn^  49  DL  172;  Snmninger  ▼.  liople, 
47  DL  884;  Warren  t.  Thoma$ion,  76  Me.  829; 
AmoUi  T.  Mundaw,  6  N.  J.  L.  1;  Municipal' 
itjf  No.  f  T.  Orltam  Cbttan  Prem,  18  La.  182; 
Walk$r  ▼.  8h€pard9tm,  4  Wia.  518;  ^an  t. 
Brown,  18  Mich.  196;  Arry  ▼.  Snyder,  8  Bush, 
M6:  Norerom  t.  OriJfUh$.  66  Wis.  599. 

When  the  alluvion  forming  the  soK^lled 
Arsenal  Island  was  deposited  upon  the  soil  of 
Blumenthal.  althouffb  that  soil  was  under  the 
waters  of  the  Mississippi  River,  it  became  a 
part  of  bis  soO  and  was  bis  land. 

Mom  Orloam  t.  UniUd  8tate$,  85  U.  &  10 
Fst  662  (9:  678). 

An  island  in  a  river  deemed  in  law  onnavi- 
gable,  but  subject  to  the  public  easement  of 
navigation,  belongs  to  Uiose  whose  lands  are 
bounded  upon  the  river. 

Bouek  V.  Tatoi,  82  Dl.  179;  Ingraham  v. 
WUHnmmJk  Pick.  968;  DtorjMd  v.  Ama.  17 
Pick.  41;  Tnuim^ Himkina  Academy  v.  Dick- 
•noon,  9  Cuah.  544;  MeOuUouoh  v.  WaU,  4 
Rich.  L.  68;  Stanford  v.  Mangin,  80  Oa.  855; 
Tyler,  Boundaries,  75.  76.  77. 

The  owner  of  the  island  wiQ  not  be  entitled 
to  alluvioQ  deposited  by  the  river  at  the  lower 
•od,  or  foot,  of  the  island. 

dark  V.  Oampau,  19  Mich.  826:  Ridkardoon 
V.  Prondso,  48  Mich.  88;  Gould*  Waten.  1 162, 
and  notoo. 

Grants  bounded  upon  rivers  or  their  margins, 
above  tkle- water,  carry  the  exclusive  right  and 
title  of  the  grantee  to  the  centre  thread  of  the 
atieam,  unleiw  the  tenns  of  the  grant  expressly 
declare  the  intention  to  stop  at  the  margin,  or 
•o  dcariy  evince  it  as  to  leave  no  dout>i. 

Erimfr  v.  OaoiU.  109  Dl.  664;  IHper  t.  Chn- 
«#%.  108  DL  646:  lOinoio  d  Mich.  Oanal  Truo- 
too§  T.  Haven.  11  DL  554;  Watoon  v.  Fletoro.  26 
Mich.  608;  A^n  v.  Brown,  18  Mich.  196;  Luce 
▼.  Osfiby.  24  Wend.  451;  DOUnghem  w.RoberU, 
75  Me.  469:  &Uter  v.  Jonas,  89  N.  J.  L.  469; 
A  pmrie  Jmninae,  6  Cow.  518 ;  Oxton  v. 
Orowee,  68  Me.  871;  Knoeland  v.  Van  Valken- 
kwrgh,  46  Wla.  484;  Morertm  v.  Orimihe,  65 
Wia.  099;  Beeper  v.  Laeonia,  60  V.  hL  201;  8 
KMl»OoaL49}. 

Mr.  Juotiee  BUtchlbrd  delivered  the 
opinion  of  the  court : 

This  is  an  action  of  ejectment,  commenced 
January  29,  1884.  by  Edward  Rutz  against 
Benjsmin  Beeger.  in  the  Circuit  Court  of  the 
County  of  8t.  Clair,  in  the  8ute  of  lllinoia. 
to  recover  the  possession  of  certain  land  situ- 
ated in  said  county,  described  in  the  first 
count  of  the  dedarstion  as  follows :    "Com- 
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mencing  the  survey  thereof  at  a  point  oo  the 
line  between  surveys  one  hundred  and  forty- 
eight  (148)  and  one  hundred  and  forty-nine, 
in  the  common  fields  of  Prairie  du  Pont,  from 
which  the  southemmoet  corner  of  said  survey 
number  one  hundred  and  forty-eight,  at  the 
bluffs,  bears  8.  88^*  E.  (var.  6*^)  two  hundred 
and  forty-nine  and  ^  (249.25)  chains ;  thenca 
north  88r  W. ,  with  said  line  of  said  surveva 
extended,  to  the  centre  thread  of  the  Missis- 
sippi River ;  thence  along  the  centre  thread  of 
saia  river  to  the  line  between  survey  one  hun- 
dred and  fifty-six  (156)  and  survey  one  hun- 
dred and  fifty-seven  (157)  extended  to  said 
centre  thread  of  said  river,  making  the  right- 
angle  distance  between  the  said  extended  lines 
84. 60  chains ;  thence  south  SSi*  B.  alonff  said 
last-mentioned  extended  line  to  a  point  In  the 
line  between  said  aurveys  one  hundred  and 
fifty -six  (156)  and  one  hundred  and  fifty-seven 
(167)  of  said  common  fielda,  from  which  the 
most  southern  comer  of  said  aurvey  one 
hundred  and  fifty-six  bears  south  88^*  east 
two  hundred  fifty-four  chaina  distant ;  thence 
alonff  the  meanders  of  the  original  bank  of 
the  Mississippi  River  aa  surveyed  by  the 
United  States  government  in  surveying  said 
common  fields,  to  the  point  of  beginning, 
with  the  appurtenanoea. " 

Seeger  put  in  a  plea  of  the  general  Issue : 
and  the  Cfitv  of  8t  Louis,  a  municipal  cor- 
poration of  Missouri,  and  the  lanolord  of 
Seeger,  was  mode,  by  an  order  of  the  court, 
a  co-defendant  with  Seeger,  and  waa  given 
the  sole  control  and  direction  of  the  defense 
of  the  suit ;  and  It  put  in  a  plea  of  the  general 
issue.  Afterwards,  on  the  petition  of  the 
City  of  St.  Louis  and  of  Seeger.  the  suit 
waa  removed  into  the  Circuit  Court  of  the 
United  Statea  for  the  Southern  District  of 
Dlinois,  and  that  court  took  Jurisdiction  of 
it.  Bv  a  written  stipulation  filed,  the  case 
was  tried  bv  the  couii  without  the  interven- 
tion of  a  fury,  and  the  court,  held  by  the 
district  Judge,  mada  the  following  findings 
of  fact: 

"1.  That  in  the  yean  1849  and  1850  one 
Augustus  A.  Blumenthal  acquired,  by  deeda 
from  the  partiea  then  in  actual  possession  of 
said  premises  aa  the  owners  thereof,  the  title 
in  fee  to  surveys  numbered  149,  150.  151. 
152, 158, 154.  155  and  156  of  the  common  fielda 
of  Prairie  du  Pont,  in  the  County  of  St. 
Clair,  in  the  Sute  of  Illinois,  and  that  Ed- 
ward Ruts,  the  plaintifT  in  thia  suit,  acquired 
from  said  Blumenthal  his  said  title  to  said 
land  prior  to  the  commencement  of  this  suit 

'*2.  That  the  map  or  plat  made  by  G.  F. 
Hilgard,  county  surveyor  of  St.  Clair  County, 
lllinoia,  produced  in  evidence  and  marked 
'  Plaintiff^s  Bxhibit  B,  *  is  a  correct  map  and 
plat  of  the  said  premises  and  the  several 
surveys  and  lines  indicated  thereon;  which 
said  map  is  hereby  included  in  and  made  a 
part  of  these  findings,  and  to  whidi  reference 
Is  made  for  greater  oertainty. 

"8.  That,  aa  appears  from  the  evidence 
and  plata  read  ana  produced  in  evidence,  the 
said  survevs  numbered  149.  150.  151,  162, 
155  are  each  one  arpent  (or  about  twelve  rods) 
in  width,  and  the  said  surveys  158  and  154 
are  each  two  arpenta  (or  aboot  twanty-four 
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rodi)  in  width,  and  that  the  said  survey  num- 
bered 156  if  three  arpenta  (or  about  thirty-six 
rods)  in  width,  and  that  said. several  survevs 
adioin  each  other  and  lie  side  by  side  in  the 
order  the  same  are  respectively  numbered, 
survey  149  beinff  upon  the  extrenie  northerly, 
and  survey  15o  being  upon  the  extreme 
southerly,  side  of  the  entire  tract,  and  that 
each  and  all  of  said  surveys  extended  to  and 
were  bounded  by  the  Mississippi  River  on  the 
northwesterly  ends  thereof,  ana  extend  south- 
easterly from  the  Missis! ppi  River,  the  aver- 
age distance  of  about  one  thousand  rods,  to 
the  hills  or  bluffs  on  the  Dlinois  side  of  said 
river. 

**A.  That  said  Blumenthal,  under  said 
deeds  to  him,  whereby  he  acquired  title  to 
M29]  8&i<l  surveys,  in  the  year  1850  entered  upon 
and  took  Uie  actual  possession  of  said  sur- 
veys, including,  as  a  part  thereof,  the  accre- 
tions thereto  formed  on  the  river  front  of  said 
surveys  embraced  within  the  side  lines  of 
said  surveys,  extended  without  deflection  in 
a  direct  line  across  such  accretions  north- 
westerly to  the  Mississippi  River,  and  said 
Blumenthal  so  held  such  possession  of  said 
premises  and  paid  all  taxes  thereon  each 
year  from  January  28,  1850,  to  December  28, 
1878,  at  which  said  last-mentioned  time  said 
Blumenthal  conveyed  500  acres  off  from  the 
northwestern  end  of  said  premises,  by  deed, 
to  said  Edward  Rutz,  and  others,  whose  title 
the  plaintiff  acouired  in  fee  on  and  prior  to 
the  7th  day  of  March,  1888.  and  thereupon 
succeeded  to  said  Blumenthal 's  said  title  to 
and  possession  of  said  premises;  and  that 
the  said  Blumenthal,  from  whom  the  plaintiff 
so  derived  such  title  and  possession  as  afore- 
said, and  the  several  owners  of  the  surveys 
and  lands  in  the  said  Prairie  du  Pont  com- 
mon fields  adjoining  said  surveys  149  to  156, 
both  on  the  northerly  and  southerly  sides 
thereof,  have  each,  ever  since  the  year  1850, 
up  to  the  present  time,  claimed,  possMsed, 
fenced,  inclosed,  used  and  occupied  as  a  part 
of  their  said  several  surveys  and  lands,  re- 
spectively, that  portion  of  the  said  accretions 
thereto  embraced  within  the  side  lines  of 
their  respective  surveys  extended  without  de- 
flection in  direct  lines  northwesterly  to  said 
river ;  and  that  ever  since  the  year  1849  the 
several  owners  of  said  surveys  have,  by  com- 
mon consent,  recognized  and  acted  upon  such 
extension  of  the  side  lines  of  their  several 
surveys  In  a  direct  course  across  said  accre- 
tions to  the  river,  as  the  true  and  proper 
boundary  and  division  lines  between  them, 
in  respect  to  the  accretions  formed  on  the 
river  mmt  of  said  surveys. 

"5.  That  the  premises  described  in  the 
declaration  and  sued  for  are  located  at  the 
present  time,  and  were  at  the  commencement 
of  this  suit,  eastwardly  of  the  centre  of  the 
main  channel  of  the  Mississippi  River,  and 
in  the  Oounty  of  8t  Clair,  bi  the  State  of 
Illinois. 

**•.  And  the  court  further  finds  that,  as 
appears  from  the  evidence  and  from  the  sur- 
vey of  said  lands  made  by  William  L.  Deneen, 
[2301  M  <^  county  surveyor  of  St  Clair  Ck>unty, 
Ulinoia,  on  mvember  15,  1850,  produced  in 
erideooe,  at  that  time,  the  dry  land  of  said 
surreyi  numbered  149  to  166,  inclusive,  ex- 
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tended  westwardly  to  the  line  indicated  by 
the  words 'River  bank,  1850,  by  Deneen,' 
on  the  map  marked  'Plaintiff's  exhibit  B;* 
and  that  the  main  land  of  said  surveys  num- 
bered 149  to  156,  inclusive,  in  the  year  1850. 
extended  westwardly  over  and  across,  and 
included  about  sixty  rods  in  width  of,  the 
lands  described  in  the  declaration,  to  wit, 
that  portion  of  said  lands  lyine  between  the 
river  bank  in  1850,  as  indicated  by  said  De- 
neen's  survey,  and  the  line  markea 'Old  sur- 
veyed river  bank,  1814, '  as  said  lines  are  re- 
spectively desisniated  on  said  map ;  and  that, 
in  the  year  1863,  the  main  and  ory  lands  of 
the  survey  149  to  156  extended  at>out  fifteen 
chains  or  sixty  rods  further  westward  and 
beyond  the  line  of  the  river  bank  so  surveyed 
by  said  Deneen  in  1850,  and  that  the  eastern 
bank  of  the  river  in  1868  was  about  one  half 
a  mile  west  of  a  certain  dwelling-house  here- 
inafter mentioned,  then  stand  ms  on  said 
survey  No.  151,  and  so  continuea  until  the 
year  1865. 

"7.  That  the  greater  part  of  the  so-called 
Arsenal  Island,  which  now  extends  over  and  is 
embraced  within  the  boundaries  of  the  lands 
described  in  the  Plaintiff's  declaration,  is 
located  upon  the  site  of  the  dry  lands  of 
said  surveys  numbered  149  to  156,  inclusive, 
as  the  same  existed  from  1850  to  1865,  and 
Uiat  the  residue  thereof  (being  about  one 
eighth  of  the  entire  width  of  tne  same)  is 
located  upon  the  bed  of  the  Mississippi  River 
as  it  then  existed,  and  easterly  of  the  thread 
or  middle  line  of  said  river. 

**8.  That  between  the  years  1865  and  1878 
the  river  front  of  the  said  surveys  numbered 
149  to  156  was  washed  away,  so  that,  in 
July,  1878,  the  river  front  of  said  lands  only 
extended  to  the  line  marked  'River  bank, 
1878, '  on  said  map,  and  that  said  river  bank 
thereafter  continued  to  wash  away  and  cave 
in  until  it  reached  the  line  marked  'River 
bank,  1884, '  on  said  map. 

*'9.  And  the  court  further  finds,  from  the 
evidence,  that  such  washing  away  of  said 
river  bank  did  not  take  place  slowly  and 
imperceptibly;  but,  on  tne  contrary,  tho 
caving  in  and  washing  away  of  the  same 
was  rapid  and  perceptible  in  its  progress ; 
that  such  washing  away  of  said  river  bank 
occurred  principally  at  the  spring  rises  or 
floods  of  hiffh  water  in  the  Mississippi  Riwr. 
which  usually  occurred  in  the  sprinff  of  the 

Sear ;  that  such  rises  or  floods  varied  In  their 
oration,  lasting  from  four  to  eight  we^s, 
before  the  waters  of  the  river  would  subside 
to  its  ordinary  stage  or  level :  that  daring 
each  flood  there  was  usually  carried  away  a 
sMp  of  land  from  off  said  river  bank  from 
two  hundred  and  fifty  to  three  hundred  feci 
in  width,  which  loss  of  land  could  be  seen 
and  perceived  in  its  progress ;  that  as  much 
as  a  city  block  would  be  cut  off  and  washed 
away  in  a  day  or  two ;  that  blocks  sr  msiw 
of  filth  from  ten  to  fifteen  feet  in  width 
frequently  caved  off  and  fell  into  the  river 
and  were  carried  away  at  one  time ;  that  \m 
the  spring  of  the  year  187S  Mr.  Augustus  A. 
Blumentfakl,  Jr.,  the  occupant  of  the  land  at 
the  time,  lived  in  the  dweliinff-hooss  situated 
on  said  survey  No.  151,  ana  the  river  had« 
since  the  year  1865,  so  eocroadisd  upon  ths 
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land  tbAt  the  house  wm  then  hot  about  four 
or  five  hundred  feet  back  from  the  rirer  bank 
and  water's  edge,  as  it  then  existed.  When 
tbo  sprine  rise  or  flood  occurred  that  year, 
the  said  Blumenthal  became  alarmed  for  the 
safety  of  his  house,  and  immediately  com* 
menced  taking  said  house  down  and  remoT- 
ing  the  same  further  from  the  river  bank, 
and,  in  so  doing,  woriied  0  or  8  days  in  suc- 
cession, at  the  expiration  of  which  time  the 
bank  had  cared  In  and  washed  away  so 
rapidly  that  the  bank  and  waters  of  the  river 
hod  approached  within  a  few  feet  of  the 
foundation  of  the  house,  and  before  the 
waters  subsided  carried  awar  the  greater 
|M>rtion  of  the  fotmdation  of  the  house,  and 
the  flood  which  came  in  the  spring  of  1878 
carried  away  the  residue  of  said  foundation, 
with  at  least  100  feet  more  of  the  land ;  uA 
that  such  caving  in  and  washing  away  con- 
tinued until  the  building  of  the  dyke  at  the 
point  indicated  on  said  map,  on  tne  eastern 
side  of  the  river,  above  the  said  lands,  which 
dyke  was  built  by  the  United  States  govern- 
ment in  the  years  1878  to  1878. 

**  10.  That  the  said  washing  away  of  the 
bank  on  the  front  of  the  said  surveys  was 
caused  by  dykes  built  by  the  City  of  St. 
Louis  on  the  western  side  of  the  river,  at  the 
points  where  the  same  are  indicated  on  said 
map,  by  causing  the  current  of  the  river  to 
flow  over  to  and  against  the  eastern  shore ; 
that  the  western  bank  of  the  river  opposite 
the  plaintifT's  said  land  is  rocky,  and  there 
appears  to  have  been  no  material  chanse  in 
that  bank  since  the  first  survey  thereof  by 
the  United  States  government 

*'ll.  The  court  further  finds  that  In  1858 
there  existed  an  alluvial  formation  or  body 
of  land  on  the  western  side  of  the  river  and 
near  the  Missouri  shore,  then  called  Quaran- 
Une  Uland,  which,  in  that  year  (18Q»),  was 
surveyed  bv  William  H.  Coszens.  The  lo- 
cation and  botmdaries  of  said  island  are  in- 
dicated upon  said  map,  the  same  being 
shaded  red,  and  having  written  thereon  the 
words  and  figures  'Quarantine  Island,  also 
called  ArsensI  Island,  as  surveyed  in  1858.* 
In  1858  the  said  island,  in  low  water,  ex- 
tended to  and  adjoined  the  main  land  on  the 
western  or  Missotiri  side  of  the  river.  At 
some  time  between  the  years  1858  and  1888 
the  greater  portion  of  said  Quarantine  Island 
washed  away,  so  as  only  to  leave  remaining 
that  portion  thereof  embraced  within  a  sec* 
ood  survey  thereof  made  by  said  Coizens  In 
January,  1888,  the  location  and  botmdaries 
of  which  are  indicated  upon  said  map  by  the 
words  'Survey  No.  411  of  St.  Lovis  land, 
school  lands,  Arsenal  Island,  surveyed  in 
1888;'  the  letters  and  lines  thereof  being 
■haded  men  upon  said  'Exhibit  B.* 

'*18.  Said  Quarantine  Island,  since  ita  sur- 
vey in  1868L  has  been  called  Arsenal  Islsnd. 
and  at  the  time  of  said  surveys  of  said  island 
in  1808  and  1888  the  same  was  situated  on 
the  west  side  of  the  main  channel  of  the 
Mississippi  River  and  about  a  mile  higher 
up  the  nver  than  the  lands  described  in  the 
dsclaimtioB,  and  no  part  of  the  nma  then  ez- 
tfloded  down  the  river  opposite  said  plain- 
tiff's  said  lands. 

"18.  On  Fsbmary  10th,  1888.  a  part  of  the 
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said  island,  desigiuited  as 'Survey  No.  411  of 

St  Louis  school  lands, '  containing  100  and 

twenty -two  htmdredths  acres,  was  assigned 

to  the  St  Louis  public  schools,  in  pursuance 

of  the  Act  of  Gonmes  of  June  18th,  1818, 

entitled  'An  Act  Making  Further  Provision     • 

for  the  Settling  Claims  <9  Land  in  the  Terri- 

tonr  of  Missouri'    (8  U.  S.  SUt  at  L.  p.       [tsai 

748),  and  of  the  supplementary  Act  of  May 

88th,  1884  (4  U.  S.  SUt  at  L.  p.  68).  and 

the  residue  of  said  island,  as  so  surveyed  in 

1888,  being  nine  and  sixty -five  hun<lredths 

acres  on  tSe  northern  end  thereof,  appears  to 

have  been  also  assigned  to  said  St.  Louis 

Sublic  schools  on  August  85th.  1864,  as  in- 
enmity  for  school  lands  lost  in  section  16, 
T.  45  N.,  range  7  east,  of  the  St  Louis  dis- 
trict, Missouri. 

*'14.  Bv  deed  dated  February  8th,  1866, 
the  St.  Louis  public  schools  conveyed  its 
right  and  title  to  said  Quarantine  or  Arsenal 
Island  to  the  City  of  St  Louis,  which  lands 
are  described  in  such  deed  as  actuated  '  in  the 
County  of  St.  Louis  and  SUte  of  Missouri.' 
As  early  as  the  year  1860  the  City  of  St 
Louis  occupied  said  Quarantine  or  Arsenal 
Island  for  quarantine  purposes,  and  so  con- 
tinued to  occupy  the  same  tmtil  the  year 
1875,  when  the  said  Citv  of  St  Louis  leased 
said  island  to  the  defendant  Benjamin 
Seeger,  who,  as  such  tenant  lived  on  and 
occupied  the  said  island  up  to  the  time  of 
the  commencement  of  this  suit  During  the 
years  1861  to  1865,  inclusive,  the  United 
States  government  occupied  a  portion  of  said 
island  for  the  purpose  of  a  military  hospital 
and  as  a  place  for  the  burial  of  those  dying 
at  such  hospital.  The  dry  land  described  in 
the  declaration  in  this  case  did  not  arise  or 
form  in  the  Mississippi  River  tmtil  about 
the  year  1874  and  subsequent  thereto,  the 
same  having,  after  the  year  1866  and  prior  to 
1874,  beconne,  in  part  submerged  and  washed 
away  in  the  manner  stated  in  the  8th  para- 
graph of  these  flndinn. 

"15.  The  court  further  finds,  from  the  evi- 
dence, that  there  is  not  now,  and  was  not  at 
the  time  of  the  commencement  of  thia  suit 
any  land  whatever  above  the  surface  of  the 
water  in  said  river  on  the  site  or  within  the 
boundaries  of  said  Qtiarantine  Island  as  so 
surveyed  in  1858.  nor  upon  the  site  or  within 
the  botmdaries  of  said  island  as  so  surveyed 
in  1868,  but  that  the  same  was  subsequently 
wholly  washed  away. 

"16.  The  court  further  finds  that  in  the 
floods  in  the  Mississippi  River,  before  men- 
tioned, large  portions  of  the  upper  or  north- 
em  end  of  said  island  washed  away ;  that  in 
such  floods  a  bar  formed  each  vear  below,  and       [S941 

Joined  to  the  foot  of  the  island,  extending 
lown  the  river  for  the  distance  of  a  quarter 
of  a  mile  or  more ;  that  when  the  water  sub- 
sided after  sodi  a  spring  flood  the  surface  of 
such  bar  appeared  in  sight  above  the  surf^^e 
of  the  water,  but  nearly  on  a  level  with  the 
water,  for  the  greater  length  of  such  bar; 
that  during  the  first  summer  after  such  bar 
had  formeo,  willows  grew  upon  it,  mmI  the 
flood  whidi  occurred  the  next  suooeeding 
sprinc  deposited  more  sand  and  soil  on  the 
bar,  which  was  retained  by  the  willows,  and 
I  the  bar  so  formed  wis  thus  raised  higher,  in 
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«ach  mccessive  annual  flood,  so  long  as  it 
was  overflowed  in  high  water,  and  this  proc- 
ess was  repeated  at  each  succeeding  flood  by 
the  formation  of  another  bar  below  that 
formed  by  the  preceding  flood,  which  in  turn 
was  covered  with  a  growth  of  willows  and 
raised  higher  by  each  succeeding  flood  until 
it  ceased  to  be  overflowed. 

*'  17.  The  court  further  flnds,  that  such  bars 
were  not  formed  by  accumulations  of  sand 
•or  soil  washed  up  against  the  lower  end  of 
the  island,  but  by  the  deposits,  in  times  of 
flood,  of  soil  and  sediment  upon  the  bed  of 
the  river  below  the  island. 

**  18.  And  the  court  further  flnds,  that  be- 
fore the  said  island  was  washed  away  the 
main  and  navi^ble  channel  of  the  Missis- 
sippi River  was  eastwardly  of  the  island, 
but  after  the  said  bar  was  formed  lower  down 
the-  river  in  front  of  the  plaintiff's  land  the 
main  and  navi^ble  channel  of  the  river  has 
been,  and  still  is,  on  the  west  side  of  the  said 
bars  or  island,  and  that  since  the  said  bars 
or  island  had  so  formed  in  the  river  in  front 
of  said  surveys  the  boats  navigating  the  river 
have  not  run  between  the  bar  or  island  and 
the  bank  of  the  eastern  or  Illinois  shore  of 
the  river. 

**19.  The  court  further  flnds,  that  in  the 
years  1876  to  1878  the  United  States  govern- 
ment built  a  dyke  from  the  eastern  or  Illi- 
nois shore  of  the  river  to  the  bar  or  island, 
as  it  then  existed,  about  sixty  rods  northerly, 
or  higher  up  the  river  than  the  north  line  of 
the  plaintiff's  said  land,  and  which  said 
dyke  is  indicated  on  said  map  by  the  line 
having  the  word  'dyke'  written. beiteath  the 
same.  And  that  in  the  years  1878  to  1882  .the 
United  States  government  built  a  dam  above 
said  dyke  from  a  point  near  the  head  of  said 
bar  or  island  to  the  eastern  or  Illinois  shore, 
on  the  line  designated  'dam'  on  said  map; 
and  after  said  dyke  and  dam  were  built  the 
flow  of  the  water  through  the  channel  or  space 
occupied  by  water  between  the  said  bar  or 
island  which  had  so  formed  in  front  of  the 
river  bank  of  plaintiff *s  land,  as  it  existed 
at  that  time,  was  therebv  impeded  and  the 
channel  or  space  gradually  filled  up  by  de- 
posits from  tne  river,  so  that  by  the  year  1884 
the  same  became  dry  land  from  the  line  in 
front  of  the  said  surveys  149  to  156,  marked 
'River  bank,  1884,'  out  to  the  western  side 
•of  the  said  bar  or  island  on  the  northwest- 
•em  end  of  said  surveys,  as  indicated  on  said 
map,  and  that  the  same  has  since  continued 
to  oe  and  is  now  dry  land,  except  in  extremely 
high  water,  and  that  the  lanos  described  in 
the  declaration  embrace  so  much  thereof  as 
lies  westerly  of  Uie  line  marked  on  said  map 
with  Uie  words  'Old  surveyed  river  bank, 
1814, '  and  easterly  of  the  middle  or  thread 
•of  the  main  channel  of  the  Mississippi  River, 
jukd  between  the  extended  lines  of  said  sur- 
veys, as  indicated  on  said  map  marked 
'Plaintiff's  Exhibit  B.'  I 

"  20.  The  court  further  flnda»  that  the  plain- 
tiff is,  and  was  on  and  prior  to  the  first  day 
of  January.  A.  D.  1884,  and  at  the  time  of 
the  commencement  of  this  suit,  the  owner 
in  fee  of  said  lands  described  in  the  first 
count  of  the  declaration,  situated  in  the 
County  of  St  Clair  and  State  of  Illinoia, 
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and  that  the  defendants  are  guilty  of  unlaw, 
fully  withholding  the  possession  uereof  from 
the  plaintiff,  in  manner  and  form  as  al leered 
in  the  declaration. 

"21.  And  that  the  value  of  "the  said  lands 
in  controversy  in  this  suit  exceeds  sixteen 
thousand  dollars." 

On  these  findings,  the  court  entered  a  Judg- 
ment which  found  that  the  defendants  were 
guilty  of  unlawfully  withholding  from  the 
plaintiff  the  premises  above  described ;  and 
that  the  plaintiff,  at  the  time  alleged  in  the 
declaration,  owned  the  lands  in  fee ;  and  ad- 
iudged  that  he  recover  the  possession  of  them 
in  fee  from  the  defendants,  according  to  the 
finding  of  the  court.  A  motion  for  a  new 
trial  was  made  and  overruled. 

There  is  in  the  record  a  bill  of  exceptions, 
which  shows  that  at  the  trial  the  defendants  [^^J 
moved  the  court  to  make  the  findings  of  fact 
and  declarations  of  law  which  are  set  forth 
in  the  margin,*  but  that  the  court  overruled 
such  motion  and  the  defendants  excepted. 
The  bill  of  exceptions  states  that  no  declara- 
tion of  law  was  given  by  the  court,  except 
so  far  as  the  same  may  he  included  in  the  V**i 
findings  which  the  court  made  and  that  the 
defeo&nts  excepted  to  the  finuings  of  fact 
made  by  the  court,  and  to  the  tendering  of 
Judgment  for  the  plaintiff,  and  to  the  over- 
ruling of  the  motion  for  a  new  trial. 

Seeger  and  the  City  of  St.  Louis  sued  out 
a  writ  of  error  from  this  court  to  review  the  [tS8] 
judgment.  During  the  pendency  of  the  writ 
of  error  in  this  court.  Seeger  has  'died,  and 
the  City  of  St.  Louis'is  the  surviving  plain- 
tiff in  error. 

The  general  question  involved  in  the  case 
is,  whether  the  land  in  dispute  la  a  part  of 

D^endarUt^  Rejected  F%niMnoe  of  WtuL 

This  Is  ao  aotton  of  eleotmeot  Inatitiited  fai  the  , 
Stati*  Clroult  Court  of  St  ClaJr  County,  nUoola.  od  I 
January  29, 1884,  to  reoover  oertaio  premises  aUeced 
to  be  in  St.  dair  County,  nUools,  and  deaoibed  as 
foUowB.  CO  wit:  Bounded  east  by  the  meanden  of 
the  orifiloal  bank  of  the  MissMppi  Biver,  as  aurw 
veyed  by  the  United  States  ffovemmaot  and  ertalK 
liAhed  in  United  States  surveys  148  to  IfiSL  tDotualTe. 
of  the  common  fields  of  Prauie  dn  Pont;  bounded 
west  by  the  oentre  thread  of  the  IflsiliaippI  BiveR 
bounded  nortta  by  tbe  north  line  of  survey  \m 
aforesaid,  produced  westwardly  to  tbe  centre 
thread  of  the  Mississippi  River,  and  south  by  tlM 
south  line  of  survey  IM  afOresakL  prodoead  west- 
waidly  to  the  centre  thread  or  the  MlalBBtppi 
Biver. 

The  action  was  orlgtnally  oommeooed  acataat 
Benjamin  Seeger,  alleged  to  be  tn  rriMsssiOM,  and 
subsisquently  tbe  City  of  SL  Louis,  a  municipal 
corporation  existing  under  the  laws  of  tbe  Stste  of 
Missouri,  claiming  tu  be  tbe  owner  of  tbe  ptemina 
occupied  by  said  Seeger  and  tbe  landlord  of  astd 
Seeger.  was.  on  its  motion,  made  co-defendant,  and 
afterwards  the  cause,  on  tbe  applloation  of  said 
defendants,  was  duly  removed  into  this  court. 

At  tbe  trial  of  this  cause  before  tbe  eomt,  a  hof 
being  waived,  it  appeared  that  one  Blumenthal.  la 
1840,  took  possession,  under  deeds  from  Doshanaa, 
Lacrolz  and  Pensoneau,  of  surreys  1#  to  UflL  In- 
clusive, of  tbe  oommon  fields  of  Prairie  du  Foot*  St. 
Oair  County,  Illinois,  and  paid  taxes  tberson  notll 
1878,  when  he  conveyed  to  tlie  plaintiff  and 
under  whom  tbe  plaintiff  now  olatma.  Hm 
from  Blumenthal,  on  which  tbe  title  and 
of  plaindS  now  rests,  describes  tbe  property  as 
bounded  northwestwardly  by  low- water  man  of 
the  MlssisBlppi  Biver. 

It  appeared  that  Blumenthal,  In  ISM,  took 
sion,  under  bis  deeds,  of  tbe  piopeitf 
therein,  and  that  his  actual  possession 
tended  further  west  than  tbe  easterly  edge  of  tbe 
Mtasteippi  Biver  and  that  tbe  plaintiff  stteceeded 
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•umja  14V  to  156,  IncIiuiTe,  la  ttie  oodudod 
<leldi  of  Ptmlrie  dn  Pont,  with  the  accretion 
tberato,  eltuata  on  the  IlliBola  aide  of  the 
Hlslaaippl  River  In  St.  Clair  CoDntj,  Uli- 
noia,  uaUownedbytbeplalotllTorwbMtwr 
It  la  owned  bj  the  aurrlVing  defendant,  the 
City  of  5L  I^nia,  aa  an  accntloD  to,  and 
put  of,  ao  lAlaMl  Id  that  CItT,  nlled  "Ar- 
aena)  laland"  or  "Quannllne  laland.'  on  the 
weatem  or  HiMOori  eide  of  the  MiNlwIppt 
RlTer,  which  waa  orlgioallr  ao  laland  more 
than  a  mile  higher  up  the  riv«r  than  the  aur- 
▼ev*  in  quettioD. 
The  aaalgnmenta  of  error  made  are,  that 


«  circuit  court  ernd   (1)  In  holding  i 
le  title  and  ownenhlp  of  the  plalotTfl  es- 
Icnded  to  the  middle  of  the  main  channel  of 


tho  Hliaieaippl  RUer  and  emhraced  the 
premlte*  in  coattonnj;  and  (3)  In  refuslDg 
to  hold  that  the  pTemlaet  Id  controvetsj  were 
aa  accretion  to  Araenal  laland,  and  the  prop- 
crtT  of  the  City  of  St.  Lonla. 

We  caoDot  review  the  action  of  the  circuit 
court  in  Ondlng  the  facta  which  It  did  find 
and  refusing  to  Ond  the  facta  which  it  was 
asked  to  flndaDd  did  not  And.  We  can  onlj 
Inquire  whether  the  facts  found  are  nifflclent 
to  aupport  the  Judgment.  The  " defendaota' 
Rfuaea  declarations  of  law'  do  not  appear 
to  hare  been  baaed  \ipon  the  facta  founo  by 
the  court,  but  up(»  the  defendanta'  proposed 
llndlngB  of  fact,  which  were  rejected  bv  the 
court.  Theae 'rcfuaed  declaratlona  of  law' 
contalnetl  mlted  questions  of  law  and  fact ; 
and  where  luch  auertions  are  aubmltted  to 
the  oourt  In  a  trial  without  a  jury,  tbia  court 
will   not,    on  a  writ  o.'  error,  review  auch 

SoeatloDa,  any  more  than  :t  will  pun  quae- 
ODS  of  fact. 


Tlw  queatlon  as  t4 


whether  the  fee  of  the 


thread  of  the  stream,  or  only  to  the  water's 
edge.  Is  a  qucetloD  Id  regard  to  a  rule  of 
property,  which  is  goremed  by  the  local  law 
of  nilDola.  Banutr  v.  Ktohik.  H  U.  S. 
8M,  888  [M:  224,  m\:  St.  £oiui  t.  Myert. 
118  U.  B.  we  [28:  irai]  ;  Paektr  v.  Bird, 
187  U.  8.  HI  [Si:  8191.  In  Banuf  t.  Eeo- 
kui;  It  la  said  that  if  the  Sutea  "chooae  to 
reaign  tothe  riparian  proprietor  rights  which 
properly  belong  to  them  In  their  aoverelgn 
capacity,  it  is  not  tor  othoa  to  raise  objec- 
tions. " 

The  Supreme  Court  of  nilnola  hasesteb- 
llshed  and  steadily  maintained,  as  a  rule  of 
property,  that  the  fee  of  the  riparian  owner 
of  lands  In  Illlnola  bordering  on  the  Mla- 
slsslppi  River  extends  to  the  middle  line  of 
the  main  channel  of  that  rirer.  iUddUUmr. 
PritOard,  4  111.  010;  Brojon  v.  BrtitUr,  H 
III.  488 :  Bmitk  v.  Yatet.  82  111.  17B ;  GMr. 
LatalU,  89  HI.  881;  LartiUt  v.  Stnbii,  m 
HI.  STO;  WaAington  lee  Oo.  v.  BhortaU,  101 
HI.  46;  BroeUyn  t.  anilA.  IM  III.  420.  488; 
TruttfU  of  SJumU  t.  SchrM,  120  III.  009, 
SIB,  SIS :  BvOenvth  v.  8t.  Louit  Bridot  Cam- 
pari. 138  III.  688,  060. 

The  findings  of  fact  by  the  court  make  do 

riiflc  reference  to  a  deed  dated  December 
1ST8,  from  Augustus  A.  Blumenthsi  and 
wife  to  the  plaintiff  anii  otben,  tho  substance 
of  which  is  aet  forth  In  the  bill  ot  excep- 
tions, but  state  merely  that  Blumentbal  ac- 
Julred  by  deeds  the  title  In  fee  to  surreys 
49  to  150,  and  that  the  plaintiff  acquired 
from  Blumentbal  'bis  said  title  to  said  land 
prior  to  the  commencement  of  this  suit.  * 


or  this  BoUoD.    It  appeared  that 

„ I  laiD  ihe  Mtatalnpl  KiTer  tn  front 

of  the  f  opeitj  receded  Id  a  weetwantly  diteetlon, 
•0  that  sumri  14>  to  Ua,  iDoluaiTB,  SBload  fortr 
acna  of  arouDd.  and  that  from  ISBD  to  tbe  preaent 


js  been  andual  Id  Iti 

d  br  tbaaotlCDOt  ttwwslerot  tberlvcr 

wiatalps  tlie  head  at  itaa  Wand  and  addlna  new 
croundto  the  toot  tbeieof.  Tbe  Pllr  of  fltTLouli 
be*  been  In  peaKMlon  or  Uie  nland  rra«  IW>  to  tbe 
preaent  time.  Tbe  defendaei  t<eefer  oooupUslbe 
Wand  aa  tiw  taoaat  i>T  lb*  Otr  m  Ht.  Loula.  Re 
0ultlTBte(  tbe  land  and  neldeaUMreoo.  Hnce  IMT. 
Araeoal  IsJand  baa  olwmn  "jt*"— <  as  an  Wand  m 
(be  HIataippI  Blver. 

The  Uoad  ezMlDS  at  tbe  oommencMDaDt  of  tfck 
Mttaa  Is  the  ssaa  iSaad  ttet  ezMcd  m  UB.  •*.• 

in  V.  s. 
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Hm  defend&nt,  howeTer,  refers  to  tbe  deed 
of  December  28,  1678,  and  relies  upon  the 
fact  thftt  the  description  of  tlie  premlsea  con- 
tained In  it  descrlDea  the  line  between  sur- 
TCTS  148  and  140  u  runninK  north  SSI  degrees 
west,  14S.51  chains  "to  tHe  present  bantc  of 
tbe  Mississippi  River,"  thence  along  the  ex- 
lended  line  between  surreja  148  and  149. 
north  3EU  degrees  west,  "to  low-water  mark 
of  tbe  Mlssiaslppl  River,"  and  "thence  down 
lo  the  extendi  line  between  surveys"  156 
and  157.  The  description  further  says:  "The 
tract  hereby  conveved  containing  500  acres. 
more  or  less ;  together  with  all  rights  as  rl  - 
pariaa  owner  to  the  accietion  or  sand-bar 
lying  northwestwardly  and  between  the  ex- 
tended lines  of  said  land  hereto  described, 
situated  In  the  County  of  St.  Clair  and  State 
of  Illinois.'  The  deed  also  describes  the 
property  conveyed  as  "being  the  northwest- 
em  part  of  surveys  numtt^ed"  149  to  ISO, 
both  inclusive,  In  the  Prairie  du  Pont  com- 
mon fields. 

The  contention  of  the  defendant  is,  that 
this  deed  did  not  convey  to  the  grantees  the 
fee  of  the  bed  of  the  river  beyond  low-water 
mark.  But  we  think  this  contentioD  Is  er- 
roneous. In  construing  the  deed,  all  the 
words  of  the  description  must  be  given  effect, 
il  possible.  TlM  property  conveyed  is  de- 
scnbed  as  "the  northwestern  part  of  surveys" 
numbered  149  to  156.  This  makes  It  Impos- 
sible that  the  grantor  should  retain  the  own- 
eiahlp  of  any  part  of  the  aurvevs  northwest 
of  that  which  he  conveyed  to  nis  grantees. 


to  tbe  extended  line  between  surveys'  IW 
and  157,  but  says  only  "thence  down  lo  tbe 
extended  line  between  surveys"  156  and  157. 
Tbe  word  "down"  properly  means  down  the 
river.  As  was  said  in  St.  Ctair  County  *. 
lonngiton,  90  U.  8.  38  Wall.  4«,  M  [88 ;  50, 
62j ,  "  where  the  calls  in  a  conveyance  of  land 
are  for  two  comers  at,  in  or  on  a  stream  or 
its  bank,  and  there  is  an  Intermediate  line 
extending  from  one  such  comer  to  another. 
the  stream  is  the  boundary,  unless  there  li 
something  which  excludes  tbe  operation  of 
this  rule  by  showing  that  the  intention  of 
tbe  parties  was  otherwise. "  Here  the  next 
preceding  call  was  a  point  at  "  low-water 
mark  of  the  Hissisaippl  River,"  and  the  next 
call  was  an  intermediate  line  "down  to  the 
extended  line  between  surveys"  156  and  157. 
without  specifying  whether  it  was  down  tlic 
river  generally  or  down  tbe  line  of  low- water 
mark.  This  deacription  made  the  river  llie 
boundary  of  the  surveys  on  their  nnrthwes;^ 
em  ends,  although  the  termination  of  the 
last  preceding  call  was  at  low-water  maA  of 
the  liver.  The  river  always  had  been  the 
boundary  of  the  surveys  on  tneir  northwestern 
ends;  and  there  is  nothing  to  show  that  the 
parties  to  the  deed  intended  to  make  anything 
out  the  river  the  boundary  at  the  northwest- 
era  end  of  what  the  de«d  conveved. 

It  Is  plain  that  the  fee  of  Blumenthal  la 
the  surveys  extended  to  the  middle  of  tbe 
river ;  and  tbe  contention  of  the  defendant  Is. 
that  Blumenthal.  Instead  of  conveying  by 
the  deed  all  tbe  land  which  he  owned  oa  tlie 
northwestern  end  of  the  surveys,  conveyed 
only  to  low-water  mark.  This  would  be  re- 
pugnant  to   that  clause  of   the   deacription 
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Rutland 
oonvey  -" 
rood  lo^ 


,.  __, bj  the 

of  the  Island  in  the  HlMlMlpiil  River. 
— 1  deoiaree  (be  law  to  be,  QM  (be  deed 

A.  Blumenthal  and  wife  to  Edward 

othen,  Introduoed  In  evMenoe.  did  not 
tletoUMbedot  theMlaUMpplBiverbe- 
<water  mark  hi  front  of  lurvers  1<B  to  IGB, 
of  tbe  oommoD  fields  of  PnOrle  da  Pont, 
or  sand-bar  Ijluit  nortta- 
tbe  extended  lines  of  Mid 


lof  thaplalnUBorof 

tiDf  on  the  HisBlvtc- 

VI  laivar,  and  that  br  reason  thereof  perceMlbU 
pieces  of  tbe  ihorea  and  banks  of  said  Isud  teO  Iqu 
tbe  liver  and  wet«  washed  awu.wbereb;  tbe  bed 
of  the  river  WMchaoBed.therebT  tbeweMbouDd- 
arr  Une  of  the  land  oTtbeplalntur  or  of  Us  KnntoT 

*■■ d  aooordlnjrl)',  and^to  oonespoDd  -^-'-  -'  - 

■  In  the  bed  and  oentre  thnad  of  i 


east  side  of  tbe  Wand,  toward  the  lUlDolMbonk  tM 
last-mentlDned  aoereUoiH  below  to  the  owner  of 
the  first  Boetetlone,  aotwttbMandbw  tberexUad. 
ed  eastwatdlr  of  tbe  centra  thread  of  the  Hrer. 

la  Tbe  eourt  deelares  the  law  to  be.  (tat  If  a  MDd- 
hu>  K^vnOta  aonthwestwardlv  from  tbe  toot  ol 
1  Ulud.  In  tiM  SUle.oT' 


11.  The  oourt  dedans  tbe  law  lobe,  (hat  If  tto 
oarrentof  theUlaskslpplBlver  naduallfr  mdei^ 
mined  tbe  wtat  tboie  or  bank  ef^tba  land  of  tb« 
plaintiff  or  Of  hli  nanlor,  BhmeottaL  tinolia*  oi 
Um  HtasUdppI  BlTer,  — ■  "—  ■ "- 


Um  Htasiidppl  BlTer,  and  that  br  isasoo  tbarauf 
petoeptlbletileeesnt  ibe  Aonaand  buita  of  mU 
IsDd  ha  Into  the  rivar  and  were  waAed  awai. 
wbet^r  the  bed  of  (be  river  was  nadiadl? 
chanced,  (heiebr  tto  wiateni  bouBdarrffiieof  (b* 
land  of  Oe  plaintiff  ev  said  nantoretanndaAeonl. 
'"4'  to,  P°n**P'g'''.*J'b  jba  cbaateiln  tta  bH 
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which  conveyB  **  the  northwestern  part  of  Biir- 
yejB^  148  to  166.  Then  we  have  the  de- 
scription "together  with  all  rights  as  ripa- 
dan  owner  to  the  aocietion  or  sand-bar  lyins 
northwestwardly  and  between  the  extended 
lines  of  said  land  herein  described,  situated 
in  the  County  of  St.  Clair  and  State  of  Illi- 
nois." These  words  show  that  the  grantor 
intended  to  convey  all  his  riparian  rights 
appurtenant  to  the  surveys,  **  between  the  ex- 
tended lines"  of  them,  in  the  County  of  St. 
Clair;  and  it  cannot  be  held,  consistently 
with  the  terms  of  the  deed,  Uiat  he  intended 
to  retain  to  himself  any  interest  in  the  fee  of 
the  bed  of  the  river.  The  accretion  or  sand- 
bar mentioned  in  the  deed  evidently  existed 
at  its  date,  and  it  was  the  nucleus  of  the  bar 
which  subsequently  developed  into  the  land 
in  dispute,  if  the  boundiuy  terminated  at 
low- water  mark  on  the  margin  of  the  river 
it  could  not  have  included  all  the  rights  of 
the  grantor  as  riparian  owner  to  the  accretion 
or  sand-bar  lying  northwestwardly  in  the 
river  opposite  the  surveyt-  IKper  v.  Oon- 
tuMy,  108  111.  646. 

The  finding  bv  the  court  that  the  plaintifT 
acquired  from  Blumenthal,  prior  to  uie  com- 
mencement of  the  suit,  Blumenthal's  title 
to  the  premises  in  question,  which  title  was 
one  in  fee  to  such  premises,  acquired  by  him 
by  deeds  from  the  parties  then  in  their  actual 
poHsession  as  owners  thereof,  amounts  to  a 
nnding  that  the  accretion  or  sand-bar  men- 
tioned in  the  deed  of  Deoeml)er  28.  1878, 
was  the  same  sand-bar  which  first  appeared 
earlier  in  1873,  and  which  by  subsequent  ac- 
cretions developed  into  the  land  in  contro- 
versy.   This  finding  is  conclusive  to  show 
rm^m-t     ^^^  ^^  land  conveyed  by  Blumenthal  was 
'»**J     not  limited  by  the  line  of   low- water  mark 
on  the  river.    It  does  not  appear  that  Blu- 
menthal or  anyone   claiming  under  him  as- 
serted any  interest  in  the  land  after  the  mak- 
ing of  the  deed.     Jefferis  v.   JEBa^   Omaha 
Land  Oo.  184  U.  S.  178,  197  [88:  873.  8701. 
The  next  question  concerns  Arsenal  Islana. 
By  findings  of  fact  6  to  0  the  sudden  and 
perceptible  loss  of  land  on  the  premises  con- 
veyed to  the  plaintiff,  which  was  visible  in 
"8  progress,  did  not  deprive  Blumenthal,  as 
"P*™  proprietor,  of  his  fee  in  the  sub- 
merged land,  nor  in  any  manner  change  the 
Doundanes  of  the  surveys  on  the  river  front, 
•8  they  existed  in  1865,  when  the  land  com- 
menc^  to  be  washed  away. 
*!,  ♦  *?  contended  by  the  defendant,  not  only 
S5  ^i*®  plaintiff  never  had  any  title  to  the 
oea  of  the  river,  but  that,  when  the  dry  land 
01  which  he  was  in  possession  was  swept 
away  by  the  river  and  ceased  to  exist,  his 
ownership  of  that  land  also  ceased  to  exist, 
f ^  >s  laid  down,  however,  by  all  the  author- 
Hies,  that,  if  the  bed  of  the  stream  changes 
jH'Perceptibly  by  the  gradual  washing  away 
f^  the  banks,  the  line  of  the  land  bordering 


jnaliy.  This  principle  is  recognized  by  the 
^Preme  Court  of  Illinois,  in  Buttewuth  ▼. 
«•  Uuis  Bndff$  Chmpany,  128  HI.  586,  546, 
^^  these  words :  "The  law,  as  stated  by  law 
"liters,  and  in  the  adjudged  cases,  seems  to 
1^8  U.  8. 


be,  that  where  a  river  is  declared  to  be  the 
boundarr  between  States,  although  it  may 
change  imperceptibly,  from  natural  causes, 
the  nver,  as  it  runs,  continues  to  be  the 
boimdar]^.  But  if  the  river  should  suddenly 
change  its  course,  or  desert  the  original 
channel,  the  rule  of  law  is,  the  boundary 
remains  in  the  middle  of  the  deserted  river 
bed."  It  is  laid  down  by  all  the  authorities 
that,  if  an  island  or  dry  land  forms  upon 
that  part  of  the  bed  of  a  river  which  is  owned 
in  fee  by  the  riparian  proprietor,  the  same 
is  the  property  of  such  riparian  proprietor. 
He  retains  the  title  to  the  land  previously 
owned  by  him  with  the  new  deposits  there- 
on. 

It  may  be  asked,  pertinently,  What  has  be-  ^^nj 
come  of  the  rirwuian  rights  of  the  plaintiff 
on  the  river,  if  his  title  to  the  land  in  dis- 
pute is  not  sustained?  It  appears  by  the 
flndinifs  that  the  greater  part  of  the  80-(»lled 
Arsenal  Island,  which  is  now  embraced  with- 
in  the  boundaries  of  the  land  sought  to  be 
recovered  bv  the  plaintifT,  is  loaited  upon 
the  site  of  the  dry  land  of  wjjeys  149  to  156 
as  the  same  existed  from  1850  to  1866,  and 
that  the  residue  thereof,  beina;  about  one 
eiffhth  of  the  entire  width  of  the  island,  is 
located  upon  the  bed  of  the  Mississippi  River 
as  it  then  existed,  and  eastwardly  of  the 
thr^  or  middle  line  of  the  river ;  that  be- 
tween 1866  and  1878  the  river  front  of  the 
surveys  was  washed  away  to  the  extent  men- 
tionea  in  finding  8,  and  was  further  washed 
away  thereafter  until  1884  r  and  that  such 
washing  away  did  not  take  place  slowly  Mid 
imperceptibly,  but  was  rapid  and  perceptible 
in  its  progress,  and  the  particulars  are  given 
in  flndini  9.  The  plaintiff  was  a  riparian 
proprietof  on  the  river.  If  his  title  to  the 
land  in  question  is  not  sustained,  he  is  no 
longer  suA  riparian  proprietor  and  is  cut  off 
from  access  to  the  river.  Among  his  rights 
as  a  riparian  owner  are  access  to  the  navi- 
gable part  of  the  river  from  the  front  ^  his 
land.  Mid  the  right  to  make  a  landing,  wharf 
i^ier  for  his^)wn  use  or  the  use  of^e 

Sublic.  Duttan  v.  Strong,  66  TJ.  S.  1  ^J^* 
B  ri7  •  29] ;  8t.  Pavl  A  P.  R.  Go.  v.  S^nr- 
JUr  74  tf.  S.  7  Wall.  272  [19:  741 ;  r«^ 
Tlklwa^,  77  U.  S.  10  Wah.  497,  1k)4  [19 : 
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^o  act' has  been  done,  or  negligence  com- 
mitted  by  the  plaintiff  or  his  ^grMitor 
whi^'occLioned  any  loss  of  the  land  or  any 
tranrfer  of  the  title  to  it,  either  to  the  State 
o7lll Inois  or  to  the  City  of  St.  Louis.  Find- 
inir  10  shows  that  the  washing  away  or  tJie 
baSk  of  the  surveys  was  ^^^^ed  hjOy^e^ 
b^lt  by  the  City  of  St.  Louis  on  the  western 
side  of  the  rivef.  which  caused  its  current  to 
flow  to  and  against  the  eastern  shore,  wnen 
land  was  f orSied  again  on  the  place  wh«e 
the  plaintiff's  land  had  been  ^a?^??  *YS' 
it  became  the  property  of  the  plaintiff,  an^ 
although  the  land  thus  newlyf  onned  jartended 
a  Sort  distance  into  the  old  bed  of  the  river 
beyond  the  former  riiors  line,  s^ch  additional 

foliation  belonged  to  the  vl^j^^^Jf^  tzL     ,«^-, 
posit  on  that  part  of  the  bed  of  the  rlw     ^zrn 

which  was  owned  by  him  in  fee.,  ^fi  J?!!? 
the  State  of  niinois  or  to  any  ^hlrdMr^r. 
Otherwise,  the  plaintlit  would   be  cot  on 
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without  hU  fault  from  the  riYer  front  and 
from  his  riparian  rights. 

When  the  United  States  government,  from 
1876  to  1878,  as-found  in  finding  19,  built 
the  dyke  from  the  eastern  shore  oi  the  river 
to  the  bar  or  island  as  it  then  existed,  above 
the  north  line  of  the  plaintiff's  land,  the  re- 
sult was,  that  the  space  or  channel  of  water 
between  the  bar  or  island  as  it  had  formed 
in  front  of  the  river  bank  of  the  plaintiff's 
land,  and  the  eastern  bank  of  the  river  as  it 
existed  when  the  cutting  away  of  the  plain- 
tiff's land  ceased,  was  filled  up,  so  that  by 
1884  it  had  become  drv  land,  and  it  has  since 
continued  to  be  such  on  the  front  of  the 
plaintiff's  land  out  to  the  western  side  of  the 
island  or  land  in  question.  The  fact  that 
more  land  has  thus  been  restored  to  the  plain- 
tiff than  was  cut  away  cannot  deprive  him 
of  his  riparian  right  or  of  his  access  to  the 
river.  'The  State  of  Illinois  does  not  claim 
any  part  of  such  land,  but  concedes  to  the 
riparian  proprietor  the  bed  of  the  river  where 
the  land  formed. 

It  is  found  by  findings  17  and  18  that  the 
bars  which  formed  below  and  were  Joined  to 
the  foot  of  Arsenal  Island  were  not  formed 
by  accumulations  of  soil  washed  up  against 
its  lower  end,  but  by  the  deposit,  in  times 
of  fiood,  of  soil  and  sediment  on  the  bed  of 
the  river  below  the  island ;  that,  before  the 
island  was  washed  away,  the  main  and  navi- 
gable channel  of  the  river  was  eastwardly  of 
too  island,  but  after  the  bar  was  formed  lower 
down  the  river  in  front  of  the  plaintiff's 
land,  the  main  and  navieable  channel  of  the 
rivor  was  removed  to  the  west  side  of  the 
bar  or  island,  and  since  that  time  boats  navi- 
gating the  river  have  not  run  between  the 
bar  or  island  and  the  eastern  shore  of  the 
river.  It  therefore  appears  that  the  dry  land 
in  question  was  formed  on  that  part  of  the 
bed  of  the  river  which  was  owned  in  fee  by 
the  plaintiff,  or  his  grantor,  as  the  riparian 
owner,  and  that  their  rights  were  governed 
bv  the  established  rules  of  law  in  force  in 
Illinois.  It  is  well  settled  that  the  owner 
in  fee  of  the  bed  of  a  river,  or  other  sub- 
merged land,  is  the  owner  of  any  bar,  is- 
land or  dry  land  which  subsequently  may 
be  formed  thereon.  Mulry  v.  Norton^  100 
N.  Y.  424,  1  Cent.  Rep.  748. 

It  is  shown  by  the  findings  of  the  court 
that  the  space  which  was  cohered  by  water 
between  the  front  of  the  plaintiff's  ory  land 
and  the  bar  or  island,  wnen  the  latter  first 
was  formed,  has  since  been  so  filled  up  by 
deposits  from  the  river  that  by  the  year  1884 
it  was  all  dry  land  on  the  river  front  of  the 
plaintiff's  land  out  to  the  western  side  of  the 
land  in  question,  except  in  high  water. 
Therefore,  when  tJie  bar  or  island  formed  in 
front  of  Blumenthal's  land,  within  the 
boundaries  over  which  such  land  extended 
prior  to  1860,  the  bar  or  island  which  was 
so  formed  continued  to  be  the  land  of  Blu- 
menthal,  notwithstanding  a  part  of  it  ex- 
tended farther  westward  than  the  boundary 
of  his  dry  land  in  1865.  It  was  formed  apon 
that  part  of  the  bed  of  the  river  which  was 
owned  in  fee  by  Blumenthal  and  the  plain- 
tiff, and  continued  in  such  ownership  after 
It  became  dry  land. 
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The  land  described  in  the  declaration  is  o» 
the  eastern  side  of  the  Mississippi  River,  ia 
the  County  of  St.  Clair  and  State  of  Illinoia. 
The  land  to  which  the  City  of  St.  Louis  ac- 
quired title  was  on  the  western  side  of  the 
Mississippi  River,  more  than  a  mile  higher 
up  the  river,  and  situated  in  the  Citv  of  St. 
Ix>uis,  in  the  Stale  of  Missouri.   .Tlie  only 
possible  claim  of  the  City  of  St.  Louis  to- 
the  land  is  based  on  the  Act  of  June  18,  181^ 
(2  Stat.  748),  and  on  section  2  of  the  Act  of 
May  26,  1824   (4  Stat.  66) ,  and  on  section  2 
of  the  Act  of  January  27,  1881  (4  Stat.  435) . 
By  the  terms  of  those  Acts,  the  Village  oi 
St.  Louis  was  authorized  only  to  acquire  title 
to  lands  within  said  village,  in  the  Territory 
(or  State)   of  Missouri ;  and  it  obtained  na 
right  thereby  to  acquire  title  to  land  in  the 
State  of  Illinois. 

The  Enabling  Act  of  April  18  1818  (8 
Stat.  429,  §  2),  under  which  Illinois  waa 
organized  as  a  State  and  admitted  into  the 
Union,  made  *'the  middle  of  the  Mississippi 
River"  the  western  boundary  of  the  State. 
The  Enabling  Act  of  March  6,  1820  (8  Stet  • 
645,  $  2),  uxider  which  Missouri  was  organ- 
ized as  a  State  and  admitted  into  the  Union, 
made  the  "middle  of  the  main  channel  of  the 
Mississippi  River"  the  eastern  boundary  of 
Missouri,  so  far  as  its  boundary  line  was 
coterminous  with  the  western  boundary  of 
Illinois.  It  has  been  held  by  the  Supreme 
Court  of  Illinois  (Buttmutk  r.  8t,  Lovis 
Bridge  Co,  128  111.  585)  that  these  two  En- 
ablin^  Acts  are  to  be  construed  as  in  pari  i*^^ 
materxa^  and  that  the  common  boundary  line 
between  Missouri  and  Illinois  is  the  "*  middle 
of  the  main  channel  of  theMississippi  River.  * 
The  "middle  of  the  main  channel  of  the  Mis- 
sissippi" has  been  constantly  treated  as  the 
eastern  boundary  of  the  State  of  Missouri. 
Jonu  V.  SatOard,  65  U.  S.  24  How.  41  [16 : 
6041  :  TheScIwoU  t.  Ridey,  Tl  U.  8.  lOWalL 
91  [19:  850]. 

It  follows  that  an  island  in  the  Hiasisippi 
River,  in  its  course  between  Dlinois  and 
Missouri,  must  lie  wholly  in  one  of  thoee 
States  or  the  other,  because  the  main  chan- 
nel of  the  river  must  run  on  one  side  or  the 
other  of  such  island.  Arsenal  Island,  to 
which  the  City  of  St.  Louis  acquired  title, 
was  on  the  Missouri  side  of  the  nver  in  186t 
and  1864,  and  wholly  within  that  City.  The 
land  described  in  the  declaration  was  new 
in  the  City  of  St.  Louis  or  in  the  State  of 
Missouri.  This  follows  from  the  facta  fltafted 
in  finding  18. 

The  title  of  the  St  Louis  public  adioola 
to  the  island  is  set  forth  in  finding  It,  and 
was  acquired  in  1868  and  1864,  under  the 
Cozzens  survey  of  1868,  mentioned  in  finding 
11.    By  finding  14,  the  title  of  the  St.  Loai» 

?)ublic  schools  In  the  island  was  conTeyed,  in 
866,  to  the  City  of  St.  Louis  by  a  deed 
which  is  stated  in  such  finding  to  have  de- 
scribed it  as  situated  **in  the  County  of  Sc 
Louis  and  State  of  Missouri.*  The  land  de- 
scribed in  the  declaration,  a  mile  lower  dow» 
the  river  and  situated  in  the  State  of  Dli- 
nois, on  the  other  side  of  the  riw;  Is  naai* 
festly  not  the  land  to  which  the  01^  of  St 
Louis  to  acquired  title.  Dry  land  whick 
should  again  form  on  the  site  where 
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Iiland  axitted  whco  it  wtt  gQiTeTed  in  1868 
would  be  the  propeitj  of  the  Oitj  of  St. 
Loaia.  Mulfy  ▼.  Norton,  100  N.  T.  424.  1 
Cent.  Rep.  746.  In  such  eTent,  could  the 
City  hold  both  tncte  of  land,  a  mile  distant 
from  each  other?    Of  course  it  could  not. 

The  CitT  of  St  Louis,  by  Tlrtue  of  iu 
original  title  to  the  island,  is  still  the  owner 
in  fee  of  the  submerged  site  where  the  island 
existed  before  it  was  washed  away.  As  its 
right,  under  the  Acts  referred  to,  to  acquire 
land  was  limited  to  land  situated  within  the 
boundaries  of  the  City  and  on  the  west  side 
of  the  middle  of  the  riTer,  it  cannot  acquire, 
indirectly  and  bj  implication  or  construction 
i^*Oj  of  1^^^  land  which  it  was  not  authorized  to 
acquire  directly  and  in  pursuance  of  law. 
Nor  is  the  land  described  in  the  declaration 
an  accretion  to  the  land  in  Missouri  which 
the  City  of  St.  Louis  acquired,  a  mile  higher 
up  the  riyer,  because  the  middle  of  the  main 
channel  of  the  riyer  is  the  eastern  boundary 
of  the  State  of  Missouri,  and  the  land  de- 
•cribed  in  the  declaration  is  east  of  the  mid- 
dle of  the  main  channel  of  the  riyer.  The 
title  to  land  acquired  by  accretion  is  a  title 
acquired  under  the  operation  of  the  law  of 
the  State,  which  each  State  determines  for 
itself.  Bam4$  y.  Ksokuk,  M  U.  8.  824  [24 : 
824]. 

Aa  the  law  of  Illinois  confers  upon  the 
owner  of  land  in  that  State  which  is  bounded 
by,  or  fronts  on,  the  Mississippi  River,  the 
title  in  fee  to  the  bed  of  the  riyer  to  the 
middle  thereof,  or  so  far  as  the  boundary  of 
the  State  extends,  such  riparian  owner  is  en- 
titled to  all  islands  in  the  river  which  are 
formed  on  the  bed  of  the  river  east  of  the 
middle  of  its  width.  That  being  so,  it  is 
impossible  for  the  owner  of  an  island  which 
is  situated  on  the  west  side  of  the  middle  of 
the  river,  and  in  the  State  of  Missouri,  to 
extend  his  ownership,  by  mere  accretion,  to 
land  situated  in  the  SUte  of  Illinois,  the 
title  in  fee  to  which  is  vested  by  the  law  of 
Illinois  in  the  riparian  owner  of  the  land  in 
that  SUte. 

We  must  not  be  understood  as  implying, 
that  if  an  island  in  the  Mississippi  River  re- 
mains stable  in  position,  while  the  main 
channel  of  the  river  changea  from  one  side 
of  the  island  to  the  other,  the  title  to  the 
island  would  ohanffe,  because  it  might  be  at 
one  time  on  one  side  and  at  another  time  on 
the  other  side  of  the  boundary  between  two 

The  right  of  accretion  to  an  island  in  the 
river  cannot  be  to  extended  lengthwise  of  the 
river  as  to  exclode  riparian  proprietors  above 
or  below  foch  island  from  access  to  the  river, 
aa  foch  riparian  proprietors.  Muirp  y.  JTipt* 
Im,  100  N.  T.  m  486,  487,  1  Cent.  Rep. 
748.  It  appears  from  the  map,  'Exhibit  B, ' 
that  the  so-called  Arsenal  Island  extended  aa 
far  down  the  river  aa  ia  ahown  on  that  map, 
which  waa  made  from  surveys  In  1878  and 
1884 ;  and  If  the  plaintiff  thereby  has  lost 
such  newly  formed  land  and  been  deprived 
[Sftl]  of  access  to  the  river  In  front  of  his  surveys, 
then  all  the  riparian  proprietors  down  the 
river,  aa  far  as  the  bars  have  formed  or  may 
form  hereafter  In  front  of  their  land,  must 
lose  their  titles  and  surrender  them  to  the 

108  U.S. 


City  of  St  Loui^  aa  a  part  of  Arsenal  Is- 
land. Such  rapid  changer  in  these  alluvial 
formations  cannot  transfer  title  from  one 
proprietor  to  another.  3 

Tnis  Arsenal  laland  vrsa  tlie  subject  of  tha 
case  of  O^rridt  v.  Lamar,  116  U.  S.  428  [20 : 
0771,  and  in  the  opinion  In  that  case  is  de- 
scribed ss  *'a  mere  moving  mass  of  alluvial 
deposits."  To  such  a  movable  island,  travel- 
ing for  more  than  a  mile  and  from  one  State 
to  another,  the  law  of  title  by  accretion  ran 
have  no  application,  for  its  progress  is  not 
imperceptible,  in  a  legal  sense. 

As  it  is  found,  by  finding  16.  that  the  bar 
formed  at  the  foot  of  the  island  in  the  flood 
of  a  single  year  extended  down  the  river  for 
the  distance  of  a  quarter  of  a  mile  or  more, 
in  front  of  the  surveys  in  question,  and  such 
bar  subfle(|uently  appeared  aa  a  part  of  the 
so-called  Arsenal  Island,  the  question  arises 
as  to  when  the  transfer  of  it  passed,  if  il 
did  pass,  from  the  plaintiff  to  the  City  of 
St.  Louis.  Whenever  it  occurred,  whether 
when  the  sediment  first  commenced  to  form 
a  deposit  on  that  part  of  the  bed  of  the 
river,  or  whether  when  it  formed  a  bar  which, 
though  still  submerged,  could  be  discerned 
by  soundings,  or  whether  when  it  came  so 
near  to  the  aurface  that  its  extent  could  be 
discerned  by  navigators,  or  whether  when  it 
arose  above  the  surface  and  became  dry  land, 
there  must  have  been,  in  order  to  maintain 
the  contention  of  the  defendant,  an  instanta- 
neoua  transfer  of  a  quarter  of  a  mile  of  land 
from  the  plaintiff  to  the  City  of  St.^  Louis, 
at  one  ana  the  aame  moment  of  time.  Such 
a  transfer  was  not  a  title  by  accretion,  within 
the  meaning  of  the  law  on  that  subject. 


WILSON  AMES.  I%f.  in  Brr.. 
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F\raMd,  at  used  in  lAs  Bankrupt  Ati^-^aumiion 
^faei    ecniraei  ^  $aU  ^aoodi,  wlUn  dtbi 

L  *7hMid,**  In  the  Aet  of  Oooiiess  deflntiw  the 
debts  from  wtdoh  a  bankrupt  li  not  relieved  by  a 
discharge  tn  hankniptoy,  ineaDi  positive  fraod 
or  fraud  tn  tmoL,  tovolvtaff  ssoral  turpitude  or 
iBtsotlooal  wrooff,  as  dose  embesdemeot,  and 
not  tmplted  fraud  or  fraud  tn  law,  which  max 
wttboot  the  loipaiatkNi  of  bad  faith  or  Im- 


1  Whether  a  debt  was  created  by  the  fraod  of  tho 
bankrupt  so  as  not  to  be  dieoharfed  tn  bankitipt- 
ey  li  a  question  of  tset  npon  which  the  jodg- 
meot  of  the  oourt  betow  li  eooeluslve ;  the  lof* 
fldency  of  the  evldaooe  to  sstabUsh  frand  li  n 
qiMMtlon  for  the  Jury. 

Sl  a  writing  eseeoted  Iff  one  to  anoCher  slating 
that  the  fOcner  has  booghtef  the  hrttsr  certain 
Idghwlnes  oo  condition  that  he  can  eaU  for  them 
CO  a  day  named,  or.  If  not  called  for,  the  saOer 
has  the  privllage  of  delivering  oo  a  snbssqosot 
day,  does  not  create  a  debt  tn  fhvor  of  the  sailer 
until,  upon  aoch  call,  he  deUvofs  or  offers  to  de» 
Hver  to  the  Imycr  the  hlghwtoes  at  the  prloo 
attpalatad,  or  cntfl  oo  fhOnre  ef  the  buyer  to 
tha  eaU  the  aeUsr  daUvers  or 
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hlgfawiiMB  on  tiM  Akj  fixed  therefor  and  the  huy- 
er  HOb  to  pa j  for  them. 

•C  Where  one  purohaeee  goods  at  an  agreed  |>rioe 
to  be  dellyered  when  called  fOr,  delivery  and 
payment  are  oonoarrent  acts:  and  if  the  purchas- 
er subsequently  oalls  for  the  goods  with  the 
knowledge  that  he  li  then  insolvent  and  with  the 
purpose  of  getting  possession  of  the  goods  and 
shipping  them  oat  of  the  State  without  paying 
for  them  and  receives  them  with  that  pre- 
oonodved  intent,  he  is  guUly  of  fraud  in  fact  In- 
volving moral  turpitude  or  intentional  wrong 
and  is  not  protected  from  the  claim  of  the  seller 
by  his  subsequent  discharge  in  bankruptcy. 

mo.  1404.] 

Submitted  Jan,  li,  1891.  Decided  Feb.  B,  1891. 

rr  ERROR  to  the  Supreme  Court  of  the 
State  of  niinois  to  review  a  Judgment  of 
that  court  affirming  a  JudRrment  of  the  Appel- 
late Court  of  niinois,  which  affirmed  a  judg- 
*  ment  of  the  Superior  Court  of  Cook  County, 
niinois,  in  favor  of  plaintiffs  in  an  action  to 
fecover  the  value  of  highwinet.    Afflnned, 

Statement  by  Mr.  Justice  HarUui: 

Wilson  Ames,  the  plaintiff  in  error,  a  rec- 
tifier and  wholesale  dealer  in  whi^ies  and 
highwines  in  the  Citj  of  Chicago,  executed 
[907]  <ui^u  delivered  to  Robert  Moir  &  Ck>. .  distillers 
and  merchants  at  Oquawka,  Illinois,  the 
following  writing,  bearing  date  June  9, 
1870:  ""I  have  this  day  bought  of  Robert 
Moir  A  Co.  one  hundred  (100)  bairels  high- 
wines  'iron  bound, '  at  one  dollar  seven  cents 
($1.07)  per  proof  gallon.  The  conditions  of 
sale  are  as  follows :  The  buyer  can  call  from 
Ist  July  to  20th  of  same  month  by  giving 
three  days'  notice,  and  if  not  called  7or  by 
the  20th  July  the  seller  has  the  privilege  of 
delivering  up  to  the  end  of  July  by  giving 
three  days'  notice ;  to  be  delivered  in  fifty- 
iNurel  lots.  To  insure  the  fulfillment  of  this 
contract  a  margin  of  three  hundred  dollars 
will  be  put  up  by  both  parties." 

On  the  16tb  or  July,  1870,  Ames  made  a 
•call  upon  Phillips  &  Clarmicbael,  brokers  for 
Robert  Moir  <&  Co.,  in  the  City  of  Chicago, 
for  the  highwines  mentioned  in  this  writing, 
deliverable  on  the  18th  instant.  Shortly  be- 
fore this  call  the  bonded  warehouse  of  Moir 
A  Co.  was  burned,  destroying  the  wines  from 
which  they  expected  to  meet  any  call  by 
Ames.  This  made  it  necessary  for  the  brokers 
to  buy  in  the  Chicago  market,  on  account  of 
their  principal,  enough  highwines  to  meet 
the  demand  of  Ames.  They  obtained  for 
that  Durpose  fifty  barrels  of  such  wines  from 
Cooklin  &  Bro.  and  fifty  from  Lynch  &  Co., 
for  delivery  on  the  18th  at  Ames'  place  of 
business  in  Chicago;  and  they  were  so  de- 
livered. The  delivery  was  completed  sbout 
«ix  o'clock  in  the  afternoon  of  that  day. 

In  the  opinion  of  the  Supreme  Court  of 
niinois  in  this  case  (180  Dl.  682)  it  is  said : 
^  After  the  highwines  had  been  delivered  late 
in  the  afternoon  of  July  18th,  Ames  absented 
himself  from  hit  place  of  business,  and  could 
not  be  found  by  toe  agents  of  Moir  &  0>.  to 
make  a  demand  of  payment  for  the  high- 
wines; they  directea  the  porter  in  charge 
of  Ames'  warehouse  to  take  care  uf  the  goods 
until  morning,  when  they  would  call  for  the 
pay.    When  ue  agents  called  in  the  morning 
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Ames  was  nowhere  to  be  found,  and  they 
found  that  he  bad  shipped  fifty  barrels  of  the 
highwines  for  New  York,  and  the  remaining 
fitty  barrels  were  loaded  in  cars  ready  for 
shipment.  Phillips  &  Carmichael  immedi- 
ately replevied  the  fifty  barrels  which  wen 
found  in  cars  in  Chicago,  and  went  on  to 
Detroit,  Michigan,  where  ^ey  overhauled  [ 
the  other  fifty  barrels,  and  they  were  also  re- 
plevied. Phillips  <fe  Carmichael  told  the 
wines  thus  replevied  to  Shufeldt  A  Co.  si 
ninety-seven  cents  per  gallon,  the  nnarket 
price  at  that  time,  and  deposited  the  proceeds 
In  bank  to  await  the  result  of  the  replevin 
suits.  It  appears  that  between  the  time  the 
wines  were  delivered,  late  in  the  afternoon 
of  July  18th,  and  the  time  the  agents  reached 
Ames'  store  next  morning,  Ames  had  sent  all 
the  wines  to  the  Michinm  Central  Depot, 
shipped  them,  obtained  bills  of  lading, 
which  were  attached  to  drafts  on  the  con- 
signee in  New  York,  one  for  $2,800  and  the 
other  for  $2,000.  which  drafts  be  discounted 
at  the  National  Bank  of  Conmieroe  on  tlis 
security  of  the  bills  of  lading.  The  replerin 
suits  were  defended  by  the  National  Bank  of 
Commerce,  and  the  defense  interposed,  that 
the  bank  was  the  pledgee  of  the  wines  from 
Ames  In  good  faim,  and  without  notice  of 
Moir  A  (jo's  rights,  was  in  the  end  sustained 
{Afiekigan  Cent.  R  Oa.  ▼.  PMUipe,  «0  111. 
190),  and  the  money  realized  on  the  snle  of 
the  highwines  to  Shufeldt  &  Co.  was  turned 
over  to  the  National  Bank  of  Commerce  in 
payment  of  the  drafts. " 

It  should  be  stated  that  a  Judgment  by 
confession  was  taken  against  Ames  in  favor 
of  a  former  partner,  on  which  execution  was 
issued,  and  under  which  the  sheriff  took 
possession  of  and  closed  up  Ames*  store.  As 
soon  as  the  levy  was  made,  Ames  went  to  his 
bank  and  checked  against  the  proceeds  of 
the  drafts  that  were  discounted  on  the  security 
of  the  bills  of  lading  in  favor  of  a  alitor 
whom  he  identified  to  the  officers  of  the  bank 
as  the  payee  of  the  checks. 

The  present  suit  was  brought  by  the  de- 
fendants in  error  in  the  Superior  Court  of 
Cook  Coun^,  Dlinois,  to  recover  from  Ames 
the  value  of  the  highwines  taken  to  his  place 
of  business  on  the  18tk  of  July.  1870.  for 
delivery  upon  payment  of  the  pnoe.  Ow  of 
his  defenses— the  only  one  of  which  this 
court  can  take  cognizance—was  that  be  was 
discharged  September  18.  1872.  by  the  Dis- 
trict Court  of  the  United  States  for  the 
Northern  District  of  New  York,  sittinr  in 
bankruptcy,  from  all  debts  and  claims  which,  [: 
by  the  Act  of  Congress,  were  "  made  provable 
against  his  estate,  and  which  existed  on  the 
28th  day  of  March,  1872,  on  which  day  the 
petition  for  adjudication  was  filed  a^nst 
him,  excepting  such  debts,  if  any,  as  are  by 
said  Act  excepted  from  the  operation  of  a 
discharge  in  bankruptcy.* 

There  was  a  verdict  snd  lodgment  in  favor 
of  the  plaintiffs.     That  Judgnaent  was  af- 


firmed in  the  appellate  court,  and  the  jndg- 

~       d  by  the 
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mm.  682.  In  respect  to  the  defense  hmei 
upon  the  discharge  in  bankruptcy,  the  Sn- 
preme  Court  of  the  State  said :    'It  is  ate 
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oootended  thai  Ames'  discharge  in  bank- 
ruptcy wsa  a  bar  to  the  action.  Section  5117 
of  the  Bankrupt  Act  is  as  follows :  '  No  debt 
created  by  the  fraud  or  embezzlement  of  the 
bankrupt,  or  br  hia  defalcation  as  a  public 
officer,  or  while  acting  in  any  fiduciary 
character,  shall  be  discharged  by  proceedinn 
In  bankruptcy. '  Whether  the  debt  in  this 
case  was  created  by  the  fraud  of  Ames,  was 
a  question  of  fact  upon  which  the  Judgment 
of  the  appellate  court  is  oonclusiTe.  fiut  it 
is  said  incomi>etent  evidence  was  admitted 
upon  this  question.  No  eyidence  was  intro- 
duced except  foch  as  tended  to  establish 
fraud  on  behalf  of  Ames,  and  the  sufficiency 
of  the  evidence  was  a  question  for  the  Jurr. 
But  it  Is  said  the  debt  was  created  when  the 
contract  was  executed,  June  9,  1870,  and  up 
to  this  time  there  was  no  fraud  on  the  part 
of  Amea.  The  debt  wsa  not  entirely  created 
until  Ames  induced  the  agents  of  Moir  A  Co. 
to  place  the  wines  in  his  possession,  and  if 
he  obtained  the  possession  by  fraud,  with  the 
intent  to  ship  the  goods  out  of  the  country, 
and  thus  defeat  the  lien  of  the  vendors,  those 
were  facts  from  which  the  Jury  might  Infer 
fraud  within  the  meaning  of  the  Bankrupt 
Law.  JSKiHtVy  t.  Woodward,  64yt.  101.  It 
is  apparent  from  the  evidence  that  Ames  had 
oo  intention  of  paying  for  the  wines  when 
be  called  f6r  them  on  the  16th  day  of  July. 
His  object  seemed  to  be  to  get  possession  and 
control  of  the  wines,  and  convert  them  to  his 
own  use  without  nayment ;  this  the  evidence 
tends  to  show  be  aid ;  and  thus  the  debt 


Jfmrt.  John  O.  Reld  and  WilHam  K 
Bamum^  for  f^ntilT  in  error: 

The  verdict  and  Judgment  are  contrary  to 
law  and  the  evidence,  imd  the  Supreme  Court 
of  the  State  of  Illinois  erred  tn  affirming  the 
same. 

''Fraud,*  in  United  States  Bankrupt  Act, 
<leflned. 

i^l  0018,  6007,  6068,  6117,  U.  8.  Bev.  Stat; 
IM  V.  Cktrk,  06  U.  8.  704  (24:686);  iVrnw 
V.  8k^pm^  90  m.  879:  Aansffvin  t.  CUm, 
77  N.  Y.  497,  111  U.  6.  676  M:  666); 
Baitmir  ▼.  ffumtif,  87  N.  T.  808:  (Hnan  v. 
Coitinff.  104  Mass.  947:  9  Parsons,  Oont.  (6th 
ed.)  rft;  BUm  v.  Oaoe,  44  lU.  208;  Wood  v. 
dark.  121  ni.  869:  Sekroedor  v.  WoM,  190  DL 
408;  Morrit  v.  IWftm.  81  DL  607:  Bowdm  v. 
Bcmdem,  76  BL  148:  Oooley,  Torts  (ed.  1879) 
476, 477:  if^v.  QutUman,  106111.  286:  Bump, 
Fraud.  Coov.  (8d  ed.)  19.  90,  607;  Ods  d 
LmtAsr  Hot  Bank  v.  We9i,  90  BL  App.  61; 
Hawmomd  t.  NobU,  67  Tt  MiNobU  v.  Ham- 
mamd,  199  U.  8.  66  (89:  891);  Wo^  ▼.  6ti^.  99 
U.  8. 1  (96:  809). 

"Debt  created  by  the  fraud  of  the  bankrupt," 
In  Bankrupt  Act,  defiDed,  and  what  is  a  "debt,** 
and  when  and  how  it  is  created. 

FUksr  V.  Oonmqua,  9  Wa«h.  0.  C.  882;  Oho- 
ioa%  V.  Jonn,  1 1  IlL  818;  Blumenstiel,  Bank* 
nipCcy,  640;  UniUd  SiatM  v.  ao6  Rajf,  18  Nst 
Bankr.  Reg.  286;  Jofm  v.  Kno9, 8  Nat.  Bankr. 
Reff.  660;  B§  Pat,  14  Nat.  Bankr.  Reg.  69; 
Wanm  v.  CnmJtAiU,  18  Nat.  Bankr.  Reg.  62; 
J^uman  v.  Strtmm,  10  Nat  Bsnkr.  Reg.  800; 
n§  WiOinmo,  11  Nat.  Bankr.  Reg.  146;  Browm 
V.  Broach.  16  Nat  Bankr.  Reir.  296,  49  Hiss. 


686;  PiermT.  Shippm,  90  DL  879; Bump,  Bank- 
ruptcy (10th  ed.)  749;  Balm$r  t.  teuton.  46 
Vt  166;  BpHngfidd  v.  Bdwardi,  84  DL  897, 
682,  688;  Law  v.  F^tmU,  87  EL  886,  998,  898; 
PnnM  V.  Qfiiino^,  106  lU.  188,  916;  MaUinglm 
V.  ITiffts,  2  DL  App.  I69;^>i0'«  Appeal,  91 
Pa.  898:  TTaOMf  v.  San  Jo$Sj  99  Cat  1807iira« 
Water  Worke  v.  mie$,  60  Mich.  811:  8taU  v. 
Attantie  City,  49  N.  J.  L.  668,  8  Cent  Rep. 
606;  CuOmteon  v.  FuUon.  127  111.  80,  86;  Cra^ 
nan  v.  0911^11^,104  Mass.  247;  Hide  S  LeaUm 
Nat.  Bank  v.  Weet,  20  IlL  App.  61. 

Mr,  James  K.  Edaall*  for  defendanti  ia 
error: 

In  a  case  of  this  chsracter  ft  Is  the  proper 
practice  for  the  plaintiff  to  sue  or  declare  on 
the  contrsct,  and  when  the  discharge  in  bank- 
ruptcy is  pleaded,  reply,  showing  that  the  debt 
was  created  by  fraud  of  the  defendant 

Steteari  v.  Bmerton,  62  N.  H.  801;  CUmen  v. 
Sehoenemann,  80  Ul.  804;  Stokee  v.  Maeon.  10  R 
L  261;  Brodnax  v.  Bra^ford.SO  Ak.  270;  Strang 
T.  Bradtier,  114  U.  S.  656,  660  (29:  248,  249). 

In  order  to  bring  the  case  within  the  purview 
of  section  6117  of  the  Bankruptpv  Act  ft  is  only 
required  that  the  debt  should  be  created  by 
fraud. 

U.  8.  Rev.  SUt.  S  6117;  BtnOdog  v.  L$wU,  46 
m  827, 828;  JfoMtftM  V.  CbiMsn,  69  nt  842, 847. 

Debts  created  either  by  fraud  or  embezzle- 
ment are  not  necessarily  or  exclusively  based 
on  contract 

Stckee  v.  Maeon.  12  Nat.  Bankr.  Reg.  498; 
Stokee  v.  Maeon.  10  R.  L  261. 

The  vendors  had  the  right  to  retain  the  prop- 
erty as  their  own  on  the  refusal  of  the  vendee 
to  pay  the  contrsct  price. 

BenJ.  Sales  (2d  edJ  780,  g  788;  Duetan  v. 
MeAndrew,  44  N.  Y.  72;  llapden  v.  DemeU,  68 
N.  Y.  426;  BoffUp  v.  F^ndlap,  82  BL  614. 

The  fraudulent  disposition  and  appropriation 
of  the  highwines  wss  sufficient  to  obviate  tba 
discharge  uiKier  the  Bankrupt  Law. 

Neal^.CtarK  96  U.  8. 704, 709 (24: 686, 687): 
1  Abbott,  Law  Diet  421;  FoinuM  v.  Knox,  8 
Jones  A  8. 41;  Whart  Crim.  Law,  ^A  1, 1946. 

A  plea  averring  fraud  fan  the  creation  of  tba 
debt  in  general  terms  is  sufficient 

BUwairi  v.  Smereon,  62  N.  H.  801;  Blokee  ▼• 
Maeon,  10  R  L  261. 

This  court  will  not  review  oo  appeal  or  writ 
of  error  a  question  not  ndsed  below  In  the  trial 
or  appellate  court 

^iier  V.  JTitt.  188  U.  a  188  (88:  681). 

The  facts  as  found  by  the  Jury,  and  affirmed 
in  the  appellate  court,  were  oondusiYe  in  tba 
State  Supreme  Court 

Amee  v.  JMr,  180  IH  689,  698. 

If  flodhig  of  facts  by  a  Jury,  or  by  the  court 
below,  is  conclusive  fan  the  State  Supreme  Court, 
the  same  will  be  held  conclusive  in  the  Suprema 
Court  of  the  United  Sutes. 

Bepublieam  River  Bridge  Co,  v.  Kanme  Baa, 
Ji  Cb.  99  U.  &  819,  817  0^8:  616). 

Mr.  Juetiee  Harlaji  delivered  the  opinloa 
of  the  court : 

The  only  question  for  the  determinatloo  of 
this  court  is  whether  Ames'  discharge  Im 
bankrupcty  was  a  bar  to  the  present  action ; 
and  that  question  depends  upon  the  inquiry 
whether  the  defendant  is  sued  oo  account  of 
a  debt  created  by  fraud  within  the  meaning 
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kniptcf  meuu  "poattive  fraud,  or  fnud 
hct  iDTolvIog  moni  turpitude  or  Inten- 
lal  wrong,  m  does  emlKzKlemeDt,  and  Dot 
ilied  frsud  or  fraud  Id  )ftw,  wUich  may 
It  without  the  ImputatloD  of  bad  faitli  or 
noraliW."  Jftal  t.  Clark,  96  U.  B.  704. 
[M:  CM,  SST]  ;  RWt.  atix.  09  U.  S.  1, 
SS:  SOB,  819]  ;  Bmtuguin  r.  CUm,  111  U. 
m,  882  [28 :  065,  SSm  ;  BtraTtg  y.  Bradner, 
U.  8.  W6.  609  [29 :  248,  249]  ;  NM»  t. 
wmond,  129  U.  B.  ftn,  69  [82  :  631,  628]  ; 
lAur  T.  firiMM,  ISS  U.  8.  3m  [84 :  9311. 
"he  ftrgument  in  beh&lt  of  the  defendant 
oeeds  maiDly  upon  the  ground  thai  the 
Im  or  debt,  on  accouDt  of  which  he  issued, 
I  cn.iL(ed  \,j  the  writing  of  June  9,  1870; 
I  as  tLat  writing  was  executed  in  good 
;h,  nothing  done  by  him  at  a  subsequent 
e,  for  Che  purpose  of  obtaining  possession 
the  bighwinM  for  which  he  contracted, 
Id  be  proved  under  the  Issue  as  to  whether 
claim  or  debt  was  created  by  fraud.  Tliis 
w  of  the  tnnsactioD  is  inadmissible.  The 
itlng  referred  to  did  not,  in  itself,  create 
ebt  within  the  meaning  of  the  Bankruptcy 
\.  It  could  not  become  effective  as  an  in- 
iment  creating  a  debt  in  favor  of  plain- 
s  until,  pursuant  to  a  oil  by  defendant 
or  to  July  ao,  they  delivered,  or  offered 
tellrer,  to  him,  the  bighwiues  he  agreed 
take  at  the  price  stipulated,  or— the  de- 
dant  failing  to  make  a  call  for  them 
Ilia  the  time  limited  for  his  doing  so — ' 
il  the  highwlnes  were  delivered,  or  ten- 
ed,  to  him  by  the  plaintiffs,  after  the  20th 

I  befon  the  end  of  the  month  of  July, 
len  the  plaintiffs  delivered,  or  offered  to 
ivei,  the  highwlnes  at  the  defendant's 
ce  of  business  on  the  18th  of  July,  In 
Qllment  of  the  sgreement  of  June  9,  and 
en<1ant  failed  to  pay  for  them,  then,  and 

before,  was  a  debt  created  within  the 
uilng  of  the  Bankrupcty  Act.     TJntll  the 

II  of  July,  or,  at  least,  until  the  defendant 
k  possession,  without  making  psyment, 
the  hiehwinee  that  were  left  at  his  place 
business  in  discliarge  of  the  plaintiffs' 
igation  Ic  deliver  upon  three  days'  notice, 
re  was  no  debt  for  which  the  plaintiffs 
Id  maintain  an  action  against  the  defend- 
,  or  which  would  have  been  provable 
,inst  his  estate  in  bankruptcy.  If  the 
nth  of  July,  1870,  had  passed  without  any 
t  by  the  defendant  for  the  highwines.  and 
hout  the  plalntlSs  exercising  the  prlvl- 
e  they  reaerved  of  delivering  or  offering 
jeliver  befon  the  end  of  that  month,  the 
ting  of  June  9,  1870.  would  have  been  of 
value  to  anyone ;  which  fact  shows  thst 
t  InstniTnent  did  not,  in  itself,  create  a 
X,  and  thst  no  debt  could  be  created  by  it 
hout  the  exercise  bv  one  or  the  other  of 

parties  of  the  piivnege,..reserved  to  each 
Mctlveir.  "9 

lie  Tltal  Inqniiy,  tberetore,  is  whether  the 
andant  In  making  the  call  on  the  ISth  day 
July  for  the  highwlnes,  and  In  taking 
session  at  them  wlthoat  psvment  on  the 
B  tbe  cara.  com- 
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Jory,  Bt  tiM  dme,  nor  until  afttr  ooortodon,  wImo 
be  nuide  tt  a  groiiiid  of  moUoii  for  a  new  trial, 
this  cooit  will  not  regard  tba  oteijeedon, 

t.  It  Is  tlw  duly  of  oounsel  seaeonably  to  oaU  the 
atteotSoo  of  ihe  oourt  to  bdj  error  lo  Impaneling 
tbe  jury.  In  admltttng  testlaioo j  or  In  aoj  otber 
proreertlniw  during  tbe  trial  bjr  wUeb  his  rights 
are  prejudloed,  and  In  oase  of  an  adyerse  rnUng 
to  note  an  ezoeptlon. 

H  On  a  trial  tor  murder,  where  It  li  shown  that 
another  peieon  beside  tbe  prisoner  had  armed 
himself  and  was  hunting  for  the  deoeased,  under 
the  belief  Uiatthe  latter  had  eloped  with  his  wlf^ 
tbe  threats  of  snob  other  penon  against  the  d^ 
oessed  and  his  deolaratione  as  to  hli  purpose  are 
admissible  as  a  part  of  the  rss  q€$U», 

C  On  a  trial  for  murder  the  statement  of  tbe 
prisoner,  made  after  the  death  of  tbe  one  killed, 
to  en  attorney  In  tbe  course  of  his  employment 
OB  such  try  the  aocueed.  Is  priTlleged  and  Inadmla- 
Blble:  neither  the  payment  of  a  fee  nor  the  pen* 
deooy  of  UUgmtlon  was  neoeesary  to  entitle  bim 
to  the  pnrllega. 

Iw  Tbe  rule  that  a  oommunloatloo  to  counsel  made 
tn  furtherance  of  any  criminal  or  fraudulent 
purpoee  Is  not  privileged,  does  not  apply  to  acase 
where  ibe  communlcatloB  was  made  after  tbe 
crime  was  committed  and  It  was  offered  In  erl. 
donee  as  an  admission  tending  to  show  that  d^ 
Cendant  wosoonoemed  In  tbe  crime  or  as  a  stat^ 
ment  contradicUHy  to  one  be  bad  made  upon  tbe 
•land:  such  rule  Is  limited  to  caees  where  tbe 
party  li  tried  for  tbe  crime  In  furtherance  of 
whlob  tbe  communication 


H  On  tbe  trial  of  one  accused  of  murdering  his 
partner,  bis  statement  to  bis  counsel  that  bis 
partner  was  mlBslng  and  that  be  had  noi^  beard 
from  him,  li  pririleged. 

INo.  1809.] 
Aryy^  mmd  SubmiiUd  Jan,  16, 1B91.    Dmid^ 

FA.  $.  189U 

IN  ERROR  to  the  Circuit  Court  of  tbe  UoH- 
ed  Slates  for  the  Western  District  of  Arkan- 
ias,  to  rerlew  a  Judgment  Impoatng  a  tenteDce 
of  dnth  upoD  the  plaintilf  ta  error  for  muider. 


8tat«iDent  bj  Mr»  JutftUi  Browni 

Tbli  was  a  writ  of  error  sued  out  under 
the  sixth  sect*3D  of  tbe  Act  of  Februarj  6, 
1889(25 Stet.  ei06).toreTiewa1udgmentoftbe 
Circuit  Court  of  the  United  States  for  the 
Western  District  of  Arkansas,  Inipoeing  a  sen- 
tence of  death  upon  the  plaintiff  in  error  for 
tbe  murder  of  Darid  C.  Steadman  "at  the 
Creek  Nation  in  tbe  Indian  oountrj.* 

The  plaintiff  in  error  relied  upon  tbe  fol- 
lowingmunda  for  rerenal : 

1.  That  the  oourt  erred  in  its  selection  of 
tbe  Jorj.  in  that  tbe  defendant  was  required 
to  make  bis  challenges  without  first  knowing 
what  challenges  tbe  government's  attomej 
had  made,  aiia  thus  challenged  two  Jurors, 
to  wit,  C.  F.  Needles  and  Samuel  Ijiwrence, 
who  were  also  challenged  bjr  tbe  go^enmient, 
wherebj  be  was  deprlTsd  of  two  of  bis  chal- 
lenges contrary  to  law. 

t.  That  tbe  court  erred  in  excluding  tbe  tss- 
timonj  offered  bj  the  defendant  to  proTe 
threats  to  kill  Steadman  made  by  House  and 
ethers,  while  thej  wers  bunting  Steadman 
nnder  the  belief  that  be  bad  seduced  the  wife 
of  tbe  said  House,  snd  was  secreting  himself 
with  her  in  the  Dslgbborbood. 


86s-aao 


8.  Because  tbe  court  erred  In  admitting 
the  testimonj  of  J.  O.  Ralls  as  to  oonildei^ 
tial  communications  made  to  bim  as  the  at- 
tome/  of  tbe  defendants 

HiMtn.  A*  H.  Oarlajid  and  H.  J.  Maj» 

for  plaintiff  in  error: 
It  was  error  of  tbe  court  to  require  tbe  ap- 

Enant  to  exhaust  two  of  his  peremptorr  cbsl- 
iges  upon  O.  S.  Needles  and  Samuel  Law- 
rence, who  had  already  been  challenged  by  tbe 
goremment. 

VnU$d  8UUe$  ▼.  Marekant,  25  U.  S.  18 
Wheat.  485  (5:700) ;  UniUd  8Uiie$  ▼.  Skaekel- 
fvrd,  50  U.  8.  18  How.  500  (15:405). 

The  court  has  power  to  make  rules  for  trans* 
set  ion  of  its  business,  proTided  only  those 
rules  do  not  contrayene  the  law  of  the  lend. 

FuUerton  ▼.  Bank  tf  UniUd  8tatm,  25  U.  8. 
1  Pet.  504  a:280):  Barry  t.  RanMvh,  8  Dion. 
2T7;  Du  BoU  ▼.  turner,  4  Yeates,  801;  BoatJ, 
NagU.  8  Aerg.  A  R.  253;  Bi^htr  ▼.  Thomoi.  % 
Mo.  08;  Brw^  ▼.  BmtM,  84  Mo.  474;  Kti^ 
n$dy  ▼.  Cunningham^  2  Met  (Ey.)  588. 

llie  method  of  selecting  tbe  Jury  In  this  case 
conlrayenes  the  law  of  the  land. 

2  Bl.  Com.  bk.  4,  p.  285;  Forsythe,  Trial  br 
Jury,  101;  Thompson  A  Merriam,  Juries,  285. 

A  confidential  communication  is  protected 
by  law   from  disdosuie   in  the  trial   of  a 


WhNUr  ▼.  nm.  15  Me.  820:  Brands.  Brand, 
80  How.  Pr.  108;  Chirac  t.  Bnnteker,  24  U. 
S.  11  Wheat.  280  (5:474):  iiadfMSsy.  ^'mnis,  88 
Ark.  771;  Hageman,  PriT.  Com.  ftg  8»  98; 
AorssT.  Aorstf,  IDe O. A Sm. 28. 20;  Taylor, 
Ey.  (71b  ed.)  9  015;  1  Wharton,  By.  S  575. 

This  protection  extends  toeVery  communic»> 
tion  which  the  client  makes  to  hto  legal  adyis- 
er,  for  the  purpose  of  professional  adyioe  or 
aid,  upon  the  subject  of  his  rights  or  liberties. 

Qreeol  Ey.  S  240;  Hunt  y.  BladAwm^  128 
U.  S.  454  (82:  488) ;  8taU  ▼.  5^f^  1  Tyler 
(Vt.)  147:  Bayerd's  Peake,  Law  of  Er.  Ap- 
pendix, 101. 

Oral  communications  ars  thus  pioteoted  as 
well  as  written  Instruments. 

O/tantr,  Brown,  0  Hare,  700;  Maxham  y. 
Piam,  45  Tt  484;  Biffbm  t.  Drmmr.  106  Mass. 
528;  WiiUamM  y.  FUek,  18  N.  Y.  550;  Briitan 
y.  Lfftnm,  45  N.  Y.  571 :  Orion  y.  JfeCbnI. 
88  Wis.  205;  Chahoan  y.  Oom.  21  Gfatt.  880; 
J€nkin9(m  t.  8taU,  5  Blackf.  455. 

It  is  not  necessary  that  a  fee  be  paid,  or  that 
a  suitwas  or  was  not  pending;  to  make  tho 
communlcatioDS  privileged. 

Bacon  y.  FHdSc,  80  N.  Y.  804. 

Tbe  rule  of  priyfleged  communications,  so 
applied  to  attorney  and  client  In  dyil  matters, 
is  substantially  the  same  In  criminal. 

Box  y.  Smyth,  5  Oar.  ft  P.  201,  dted  In  Phfl. 
Upps.  Ey.  (cd.  1850)  100;  Beat  y.  Hawkint,  Oar.  ft 
K.  828:  Am  y.  Diaon^  8  Burr.  1687;  Anony- 
wumCj  8  Mass.  670. 

Wiiere  one  communicated  to  a  person  who 
was  aceoatomed  to  defend  and  adyise  crim- 
inals, altbouffa  not  admitted  to  praetiee,  snob 
conmunicatkNis  wers  prtytleged. 

Boncdid  y,  Bialc,  U  Ohio  St.  670,  0  West 
Rea  426. 

Jrr.  ^vflSa  B«  TikA»  BtHciic^'Gc^f  ssv  a^ 
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thftt  conneciioD  were  excluded.  Accepting 
the  theoTTof  the  ffoyennnent,  that  mere  threats 
onacoompanied  Ej  acts  of  a  threateniDg  nat- 
ure were  irreleTiint  to  the  question  of  defend- 
ant's guilt,  it  is  not  easy  to  understand  how 
the  acts  themselves  could  be  made  pertinent 
without  testimonj  tending  to  show  the  reason 
why  House  had  armed  nimself,  and,  with 
other  parties,  was  scouring  the  country  for 
Steadman.  Their  statements  in  that  connec- 
tion would  be  clearly  illustratiTo  of  the  act 
in  question,  and  a  part  of  the  ret  gettm,  within 
the  rule  laid  down  in  Lord  Oearg§  Oordan*s 
Case,  1  Oreenl.  Br.  g  108.  and  within  all 
the  authorities  upon  the  subject  of  declara- 
tion as  part  of  the  rm  gettm. 

At  the  same  time  we  recognise  a  certain  dis- 
cretion on  the  part  of  the  trial  Judge  to  rule 
out  this  entire  testimony,  both  or  Uie  acts  and 
the  declarations  of  House,  if,  in  his  opinion, 
they  were  so  remote  or  insignificant  as  to  have 
DO  legitimate  tendency  to  show  that  House 
oould  have  coDunitted  the  murder.  If,  for  in- 
stance, it  were  clearly  proven  that  the  murder 
was  committed  before  the  threats  of  House 
were  uttered,  or  the  two  occurrences  were  so 
remote  in  time  and  place  as  to  demonstrate 
that  there  could  have  been  no  connection  be- 
tween them,  it  would  be  the  duty  of  the  court 
to  exclude  the  testimony.  But  if,  on  the  other 
hand,  the  time  and  the  circumstances  attend- 
ing the  murder  were  uncertain  or  obscure, 
the  conduct  and  threats  of  House  might  have 
a  material  bearing  upon  the  identification  of 
the  murderer.  It  is  held  by  some  of  the  au- 
thorities that  the  question  whether  such  evi- 
dence should  be  aomitted  or  excluded  is  to  a 
certain  extent  a  matter  of  discretion  with  the 
trial  judge.  ShaUtr  y.  BumsUad,  90  Mass. 
119 :  Thayer  y.  Thaifer.  101  Mass.  Ill ;  Com. 
y.  AbboH,  180  Mass.  472;  Com.  v.  I^fon,  184 
Mass.  228 ;  MclMurf  y.  BUeU,  20  Tex.  App. 
885.  In  the  present  case,  however.  It  is  as- 
sumed, both  in  the  exception  noted  to  the  ex- 
clusion of  the  testimony,  and  In  the  briefs  of 
counsel,  to  have  been  proven  as  a  fact,  by  the 
witness  Terry,  that  on  the  day  of  the  disap- 
pearance of  Steadman  and  Mrs.  House,  he  saw 
Samuel  House,  her  husband,  and  several  oth- 
ers, relatives  and  friends  of  House,  riding 
around  the  neighborhood  armed  with  Win- 
chester guns  and  pistols,  hunting  for  deceased 
and  Mrs.  House,  who  were  then  believed  to 
have  eloped  together,  or  to  be  secreting  them- 
selves in  the  neighborhood :  and  although  the 
testimony  of  Terry,  as  set  forth  in  the  bill  of 
exceptions,  fails  to  support  this  statement,  or 
to  show  definitely  what  ne  did  intend  to  swear 
to.  yet,  assuming  it  to  be  as  stated,  we  think 
that,  if  it  were  shown  that  House  was  in 
search  of  Steadman,  his  declarations  as  to  his 
purpose  in  so  doing  stand  upon  the  same 
basis,  with  regard  to  admissibility,  as  his 
conduct,  and  were  a  part  of  the  ivt  get(UB, 
But  in  the  view  we  take  of  the  next  assign- 
ment we  find  it  unnecessary  to  determine 
whether  there  was  such  error  in  ruling  out 
this  testimony  as  to  require  a  reversal. 

8.  The  third  assifpinient  relates  to  ths  ad- 
mission of  the  testimony  of  J.  O.  Ralls,  an 
attorney  at  law,  to  which  objection  was 
made  npon  the  ground  that  it  related  to  a 
cooiidenlial  communication  made  by  the  de- 


fendant,  who  had  consulted  Balls  as  an  at- 
torney at  law,  and  was  therefore  privileged. 
Ralls  stated  in  substance  that  ho  was  pranc- 
ing law  at  Muscogee ;  that  defendant  came  to 
his  oflSce  there  between  the  time  of  Stead- 
man's  disappearance  and  the  finding  of  his 
body,  *'ana  asked  me  if  I  was  an  attorney; 
I  told  him  I  was ;  he  said  his  name  was  Alex- 
ander, and  he  went  on  to  state  that  he  and  his 
partner  had  some  forty  head  of  horses  across  [9^W 
the  river,  in  partnership,  and  that  some  time 
before  that,  probably  a  week  before,  his  part- 
ner was  missing,  and  he  hadn't  heard  from 
him.  He  says  his  partner  had  a  brother  in 
California,  and  he  was  afraid  his  brother 
would  come  up  there  and  make  some  trouble 
about  the  horses ;  he  stated  at  the  time  his 
partner  had  taken  olf  the  money,  and  he 
wanted  to  know  if  be  could  hold  the  horses 
so  as  to  secure  his  part  of  the  money.  I 
asked  him  if  the  horses  would  pay  him  for 
his  part,  and  he  said  it  would ;  I  told  him 
to  hold  the  horses .  they  could  not  take  them 
until  that  was  settled.^  It  is  evident  from 
this  statement  that  defendant  consulted  with 
Ralls  as  a  legal  adviser,  and  while,  if  he 
were  guilty  of  the  murder,  it  may  have  had 
a  tendency  to  show  an  effort  on  his  part  to 
defraud  his  partner's  estate,  and  to  make 

groflt  out  of  nis  deaUi,  by  appropriating  to 
imself  the  partnership  property,  it  did  not 
necessarily  have  that  tendenc^^  and  was  clearly 
a  privilegiDd  communication.  If. he  consulted 
him  in  the  capacity  of  an  attorney,  and  the 
communication  was  in  the  course  of  his  em- 
ployment, and  may  be  supposed  to  have 
been  drawn  out  in  consequence  of  the  rela- 
tions of  the  parties  to  each  other,  neither  the 
payment  of  a  fee  nor  the  pendency  of  litiga- 
tion was  necessary  to  entitle  him  to  the  privi- 
lege. WiXUamt  v.  FiUK  18  N.  T.  648 ;  BK<- 
Um  v.  LortnM,  46  N.  T.  61 :  Bacon  v.  FruifU, 
80  N.  T.  894 ;  Androioo  v.  ^iimim,88  Ark.  771. 
In  the  language  of  Mr,  JutUoe  Stoir,  speak- 
ing for  this  court  in  Ohirae  v.  Beinieker,  24  U. 
S.  11  Wheat.  280,  294  [8:  474,  4771 :  -What- 
ever  facts,  therefore,  are  communicated  by  a 
client  to  a  counsel  solely  on  account  of  that 
relation, such  counsel  are  not  at  liberty,  even 
if  they  widi,  to  disclose ;  and  the  law  holds 
their  testimony  incompetent" 

We  are  referred,  however,  to  the  case  of 
Ru,  y.  Ow,  L.  B.  14  Q.  B.  Div.  168.  as 
holding  the  doctrine  that  where  a  comi  luni* 
cation  IS  made  to  counsel  in  furtherance  of 
a  scheme  to  commit  a  crime,  the  client  is 
not  entitled  to  the  privilege.  This  wss  a 
crown  case  reserved  and  argued  before  ten 
Judges  of  the  Queen's  Bench  Division.  The  {Mm 
defendants  Oox  and  Railton  were  indicted  ^ 
for  a  conspiracy  to  defraud  one  Munster. 
The  facts  stated  show  that  Munster  had  ob- 
teined  a  Judgment  against  Railton  in  an  ac- 
tion for  libel,  upon  which  an  execution  had 
issued,  which  the  sheriff  proposed  to  levy 
upon  the  defendant's  stooc  In  trade.  He 
was  met,  however,  by  a  bill  of  sale  from 
Railton  to  Cox,  the  other  defendant,  antedat- 
ing the  execution.  It  was  claimed  that  the 
bill  of  sale  was  fraudulent, and  made  for  the 
purpose  of  depriving  Munster  of  his  ricfats 
under  the  Judgment,  and  Railton  and  Cox 
were  indicted  ror  conspiracy.    Ths  qoestloo 
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whether  an  inteiriew  had  by  Bailton  and 
Ooz  with  Goodman,  a  solicitor,  as  to  what 
ooold  be  done  to  prevent  the  property  from  be- 
inff  seized  under  execution,  was  competent 
eyidence,  or  was  a  priyileged  communication. 
No  point  was  made  that  Goodman  was  not 
consulted  as  an  attorney.  The  court  unani- 
mously held  that  the  eyidence  was  competent. 
Mr,  JiuHee  Stephen,  who  delivered  the  opin- 
ion of  the  court,  said,  in  a  very  exhaustive 
discussion,  that  the  question  was,  "whether, 
if  a  client  applies  to  a  le/iral  adviser  for  ad- 
vice intendedf  to  facilitate  or  to  guide  the 
client  in  the  commission  of  a  crime  or  fraud, 
the  leffal  adviser  being  ignorant  of  the  pur- 
pose for  which  his  advice  is  wanted,  the 
communication  between  Uie  two  is  privi- 
leged? We  expressed  our  opinion  at  the 
end  of  the  argument  that  no  such  privilege 
existed.  If  it  did,  tlie  result  would  be  that 
a  man  intending  to  commit  treason  or  mur- 
der might  safely  take  legal  advice  for  the 
purpose  of  enabling  himself  to  do  so  with  im- 
punity, and  that  Uie  solicitor  to  whom  the 
application  was  ouule  would  not  be  at  liberty 
to  give  information  against  his  client  for 
the  purpoee  of  frustratiDg  his  criminal  pur- 
pose. "  After  citing  and  commenting  upon  a 
large  number  of  cases,  he  comes  to  the  con- 
clusion that,  if  the  communication  be  made 
in  furtherance  of  any  criminal  or  fraudulent 
purpoee,  it  Is  not  privileged.  This  case, 
however  is  clearly  distinguishable  from  the 
one  under  consideration,  in  the  fact  that  the 
solicitor  was  consulted  with  regard  to  a 
scheme  to  defraud,  for  which  his  clients  were 
subsequently  Indicted  and  tried,  and  the  testi- 
mony was  offered  upon  that  trial ;  while  in 
thia  case  the  consultation  was  had  after  the 
crime  was  committed,  and  was  offered  in  evi- 
dence as  an  admission  tending  to  show  that 
defendant  was  concerned  in  the  crime,  or 
rather  as  a  statement  contradictory  to  one  he 
had  msde  upon  the  stand.  Had  he  been  in- 
dicted and  med  for  a  fraudulent  disposition 
of  his  partner's  property,  the  case  of  Beg,  v. 
C^  would  have  been  an  authority  in  favor  of 
admitting  this  testimony,  but  we  think  the 
rule  announced  in  that  case  should  be  limited 
to  cases  where  the  party  is  tried  for  Uie  crime 
in  furtherance  of  which  the  communication 
was  made. 

Had  the  interview  in  this  case  been  held 
for  the  purpose  of  preparing  his  defense,  or 
even  for  devising  a  scheme  to  escape  the  con- 
sequences of  his  crime,  there  could  be  no  doubt 
of  its  being  privileged,  although  he  had  made 
the  same  statement,  that  his  partner  was 
missing  and  he  had  not  heard  from  him. 
Now  the  communication  in  question  was  per- 
fectly harmless  upon  its  face.  If  it  were 
true  that  his  partner  was  missinj^,  and  he  had 
not  heard  from  him,  and  that  Steadman  had 
taken  off  the  money,  there  was  no  impropriety 
in  his  consulting  counsel  for  the  purpose  of 
ascertaining  if  he  could  hold  the  horses,  so 
as  to  secure  his  part  of  it.  Ralls  asked  him 
in  that  connection  if  the  horses  would  pay 
him  for  his  part,  and  defendant  said  tney 
would ;  he  then  told  him  to  hold  the  horses, 
that  they  could  not  take  them  until  that  was 
•ettled. 

It  ia  only  by  awoming  that  he  was  guilty 

MS 


of  the  murder  that  his  scheme  to  defraud  bit 
partner  becomes  at  all  manifest  His  state- 
ment that  his  partner  was  missing  and  that 
he  had  not  heard  from  him  is  the  only  ma- 
terial or  revelant  part  of  the  conversation, 
and  wta  plainly  privileged. 

The  jridgmmt  if  the  court  hdew  muM  be  f«- 
tened,  ani  the  eaee  remanded  far  a  new  triaL 

Mr.  JuMtiee  Gnj  was  not  present  at  the 
argument  and  took  no  part  in  the  dedaion  of 
thiicase. 


BOOD  ORUMPTON,  Pf/.  *•  --.. 

e. 

UNITED  STATES. 
(See  8.  C.  Beporter*i  ed.  881-Q8L) 

Criminal  eaee^euffideney  cfetidenee—^ettiamM 
forjurf^ — etatemente  in  arffumeni  of  eouneei, 
erroneotte,  how  atailed  of-^^lag  ef  trial  for 
witneeeee. 


L  In  a  orlmtnal  one.  the  questfoo  whether  tbe 
verdict  was  oontrary  to  the  evidence  Is  not  ooe 
which  can  be  oooBidered  in  tlUt  court,  if  there 
was  any  evidence  proper  to  fo  to  the  Jury  Id 
support  of  the  verdict. 

2,  The  weiffht  of  evidence  io  a  criminal  case  and 
the  extent  to  which  it  was  contradicted  or  ex« 
plained  away  by  witoeasea  on  behalf  of  the  «d- 
cuaed,  are  questions  exclusively  for  the  iury  and 
not  reviewable  upon  writ  of  error;  if  the  verdtct 
was  against  the  weiffbt  of  evidence  the  defendant 
may  move  for  a<  new  trial  on  that  tm  rnd,  bat 
the  granting  or  refuting  of  such  a  motion  Is  a 
matter  of  dlacretlon  in  tbe  court  below. 

8.  Statements  not  fully  justified  by  tbe  eridenee 
made  by  counsel  during  tbe  arguroent  of  the 
ease,  where  no  objection  was  made  at  tbe  tkmm 
and  tbe  court  was  not  requeated  to  loterrtipc 
tbem  or  to  caution  tbe  jury  against  their  force, 
and  no  exception  was  taken,  are  not  auoh  error 
as  will  neoenarily  vitiate  tbe  verdict  or  require  a 
new  trial;  it  is  the  duty  of  the  opposing  oounael 
at  once  to  call  the  atti'ntion  of  the  court  to  the 
objectionable  remarks  and  request  its  lDterp<v 
sitlon,  and  in  case  of  refusal  to  note  an  exoep> 
tlon. 

4  Whether  a  trial  should  be  delayed  for  the  pro- 
duction of  wltncBseB,  in  a  criminal  case  where  the 
application  was  not  made  until  nearly  the  cli«» 
of  tbe  evidence,  and  would  if  granted  hare  d»> 
layed  the  trial  a  number  of  days,  and  theappboa- 
tlon  was  to  subpcena  the  witnesses  at  the 
pense  of  govern  ment,  was  a  matter  of 
and  the  refusal  of  tbe  application  Is  not  renew- 
able upon  wiit  of  error. 

[No.   1«10.] 
Argued  and  Submitted  Jav.  16,  1891.    Decided 

Feb,  f ,  JS91, 

VomL^AM  to  queetUmi  of  law  and  fad  for  etmrt 
orSwry,  see  note  to  King  v.  Delaware  Ins.  Oo.  8053^ 

A»  to  what  partieularUyin  erceptUme  U  war  wiry 
in  order  to  a  review  in  app^ate  eomtt  see  nnU  to 
Moore  v.  Bank  of  Metropolis,  KkVn, 

What  queetione  the  UnUed  Statee  Supreme  Onmrt 
«NB  review  on  writ  of  error:  b4U  cf  eweepUoms.  See 
note  to  Parks  v.  Turner,  18:888^ 

The  eupreme  court  wOl  not  reoiem  the  dteeretkmmry 
action  cjt  the  comt  bdow.  8ee  fioCs  to  fiarruw  ▼. 
Hill,  14:48. 

A$  to  eaneptton,  when  muet  be  taken^  to  be  arafl> 
dhU  on  review,  see  note  to  Phelps  v.  Miarsr,  lAjtOL 
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that  oonnection  were  excluded.     Accepting 
the  theory  of  the  goveniment,  that  mere  threats 
unaccompanied  by  acts  of  a  threatening  nat- 
ure were  irreleviint  to  the  question  of  defend- 
ajit's  guilt,  it  is  not  eaey  to  understand  how 
the  acts  themselves  could  be  made  pertinent 
without  testimony  tending  to  show  me  reason 
why  House  had  armed   himself,  and,  with 
other  parties,  was  scouring  the  countiy  for 
Dteadman.     Their  statements  in  that  connec- 
tion would  be  clearly  illustrative  of  the  act 
in  question,  and  a  part  of  the  re»  ffesUB,  within 
the  rule  laid  down  in  I/ml  Oecn^e  Oardon*s 
Case,  1  Greenl.  Ev.  §  108,  and  within  all 
the  authorities  upon  the  subject  of  declara- 
tion as  part  of  the  r€$  gettm. 

At  the  same  time  we  recognize  a  certain  dis- 
cretion on  the  part  of  the  trial  ludge  to  rule 
out  this  entire  testimony,  both  of  Uie  acts  and 
the  declarations  of  House,  if,  in  his  opinion, 
they  were  so  remote  or  insignificant  as  to  have 
no  legitimate  tendency  to  show  that  House 
could  have  oonunitted  the  murder.  If,  for  in- 
stance, it  were  clearly  proven  that  the  murder 
was  committed  before  the  threats  of  House 
were  uttered,  or  the  two  occurrences  were  so 
remote  in  time  and  place  as  to  demonstrate 
that  there  could  have  been  no  connection  be- 
tween them,  it  would  be  the  duty  of  the  court 
to  exclude  the  testimony.  But  if,  on  the  other 
hand,  the  time  and  the  circumstances  attend- 
ing the  murder  were  uncertain  or  obscure, 
the  conduct  and  threats  of  House  might  have 
a  material  bearing  upon  the  identification  of 
^e  murderer.  It  is  held  by  some  of  the  au- 
wionties  that  the  question  whether  such  evi- 
oenoe  should  be  admitted  or  excluded  is  to  a 
pertain  extent  a  matter  of  discretion  with  the 
119  i2^«®-  ^Shatter  ▼.  Bumstead,  99  Mass. 
V    JaS^^^  ^'  '^I'^y^^  101  Mass.  Ill ;  Owi. 

Ha^^l'  ^^  ^^-  ^^^ '  ^^^-  ▼•  ^««.  IW 
^^'  223 ;  Melntuff  ▼.  State,  20  Tex.  App. 

•umerf  K  ^  present  case,  however,  it  is  as- 

cJuaW  ^^  ^^  ^®  exception  noted  to  the  ex- 

coun^i  °'  ^®  testimony,  and  Jn  the  briefs  of 

^itniS'J?^  '**^®  ^^^^  proven  as  a  fact,  by  the 

^T^^^J^*  ^**  ^°  *^®  ^^y  o'  *^e  disap- 

SamuTi^^  Steadman  and  Mpb.  House,  he  saw 

en,  ^\  House,  her  husband,  and  several  oth- 

■'^uod  ®*  ^^^  friends  of    House,  riding 

dieste^    ^®  neifl^hborhood  armed  with  Win- 

«nd  j^rj?un«  and  pistols,  hunti  ng  for  deceased 

^ave  ft j^-  House,  who  were  then  believed  to 

*'^e8  ^P^  together,  or  to  be  secreting  them- 

^tiiw '^  the  neighborhood :  and  although  the 

?^Pt?^y  ^'  Terry,  as  set  forth  in  the  bill  of 

r^oii^"*'  fails  to  support  this  statement,  or 

•  yet    definitely  what  he  did  intend  to  swear 

that,   *J    assuming  it  to  be  as  stated,  we  think 

^»X>b    *    *^  ^^^  shown   that   House  was  in 

PUrnT^of  Steadman,  his  declarations  as  to  his 

"^iV^^   in  so  doing   stand    upon  the  same 

g>Odi  "With   regard  to   admissibility,  as  his 

But  1^.  and  were  a   part  of  the  res  gestm. 

^«nt      *^®  ^^^^  ^*  take  of  the  next  assign- 

^hetK  ^e   fi°d   it   unnecessary  to  determine 

^ia^^  there  was  such  error  in  ruling  out 

8.  VSjtimony  as  to  require  a  reversal. 
^i^Bi^^  third  assignment  relates  to  the  ad- 
^ttoi-^^  of  the  testimony  of  J.  o.  Ralls,  an 
^^^y  at  law.  to  which  objection  was 
'^^d  ^P^^  ^^^  ground  that  it  related  to  a 
Itft  T^titial  communication  made  by  the  de- 


fendant,  who  had  consulted  Balls  as  an  at- 
torney at  law,  and  was  therefore  privileged. 
Ralls  stated  in  substance  that  ho  was  practic- 
ing law  at  Muscogee ;  that  defendant  came  to 
his  office  there  between  the  time  of  Stestd- 
man*s  disappearance  and  the  finding  of  his 
body,  *'and  asked  me  if  I  was  an  attorney; 
I  told  him  I  was ;  he  said  his  name  was  Alex- 
ander, and  he  went  on  to  state  that  he  and  his 
partner  had  some  forty  head  of  horses  across 
the  river,  in  partnership,  and  that  some  time 
before  that,  probably  a  week  before,  his  part- 
ner was  missing,  and  he  hadn't  heard  from 
him.     He  says  his  partner  had  a   brother  in 
California,  and  he  was  afraid    his    brother 
would  oome  up  there  and  make  some  trouble 
about  the  horses ;  he  stated  at  the  time  his 
partner  had  taken  oft  the  money,  and  he 
wanted  to  know  if  he  could  hold  the  horses 
so  as  to  secure  his  part  of   the  money.     I 
asked  him  if  the  horses  would  pay  him  for 
his  part,  and  he  said  it  would ;  I  told  him 
to  hold  the  horses .  they  could  not  take  them 
until  that  was  settled."    It  is  evident  from 
this  statement  that  defendant  consulted  yylth 
Ralls  as  a  legal  adviser,  and   while,  if     he 
were  guilty  of  the  murder,  it  mar  luive  had 
a  tenofency  to  show  an  effort  on  his  part  to 
defraud  his  partner's  estate,  and    to    make 

grofit  out  of  his  death,  by  appropriating  to 
imself  the  partnership  property,   it  did  not 
necessarily  have  that  tendency  and  was  clearly 
a  privileged  communication.  If- he  consulted 
him  in  the  capacity  of  an  attorney,  and  the 
communication  was  in  the  course  of  his  em- 
ployment,  and  may   be  supposed   to    have 
been  drawn  out  in  consequence  of  the  rela- 
tions  of  the  puties  to  each  other,  neitder  the 
payment  of  a  fee  nor  the  pendency  of  litiga- 
tion was  necessary  to  entitle  him  to  the  privi- 
lege.    WiUiams  v.  Fliteh,  18  N.  Y.  546 ;  Brit^ 
ton  V.  Larene,  45  N.  Y.  51 ;  Bacon  y.  l^Hsdis, 
80  N.  Y.  894 ;  AndretM  v.  8immi,S3  Ark. 771. 

In  the  language  of  Mr,  Justice  Story,  speak- 
imr  for  this  court  in  Chirac  v.  Beinieker,  24  U. 
8.  11  Wheat.  280.  294  [6:  474,  477;i  :  "What- 
ever facts,  therefore,  are  communicated  bv  a 
client  to  a  counsel  solely  on  account  of  that 
relation, such  counsel  are  not  at  liberty,  even 
if  they  widi,  to  disclose ;  and  the  law  holds 
their  testimony  incompietent." 

We  are  referred,  however,  to  the  case  of 
Beg,  y.  Oox,  L.  R.  14  Q.  B.  Div.  158,  as 
holding  the  doctrine  that  where  a  communi- 
cation is  made  to  counsel  in  furtherance  of 
a  scheme  to  commit  a  crime,  the  client  is 
not  entitled  to  the  privilege.  This  was  a 
crown  case  reserved   and  argued  before  ten 

Judges  of  the  Queen's  Bench  Division.  The 
iefendants  Cox  and  Railton  were  indicted 
for  a  conspiracy  to  defraud  one  Munster. 
The  facts  stated  show  that  Munster  had  ob- 
tained a  1udfl:ment  against  Railton  in  an  ac- 
tion for  libel,  upon  which  an  execution  had 
issued,  which  the  sheriff  proposed  to  levy 
upon  the  defendant's  stock  in  trade.  He 
was  met,  however,  by  a  bill  of  sale  from 
Railton  to  Cox,  the  other  defendant,  antedat- 
ing the  execution.  It  was  claimed  that  the 
bill  of  sale  was  fraudulent, and  made  for  the 
purpose  of  depriving  Munster  of  his  rights 
under  the  Judgment,  and  Railton  and  Cox 
were  indicted  for  conspiracy.    The  question 
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guilty;  therefore,  bj  his  logic,  the  defend- 
ant is  guilty."  No  objection  was  made  at 
the  time  to  this  argument,  nor  was  the  court 
requested  to  interrupt  it,  or  caution  the  jury 
against  its  force;  and  no  exception  appears 
to  have  been  taken.  There  Is  no  doubt  that, 
in  the  excitement  of  an  argument,  counsel 
do  sometimes  make  statements  which  are  not 
fully  justified  by  the  evidence.  This  is  not 
such  an  error,  however,  as  will  necessarily 
vitiate  the  verdict  or  reauire  a  new  trial.  It 
is  the  duty  of  the  defenaant's  counsel  at  once 
to  call  the  attention  of  the  court  to  the  ob- 
jectionable remarks,  and  request  its  inter- 
position, and,  in  case  of  refusal,  tc  iiote  an 
exception.    Thomp.  on  Trials,  %  962. 

In  the  present  case  it  is  by  no  means  clear 
that  the  district  attorney  transcended  the 
proper  limits  of  an  argument  Counsel  for 
the  defendant  had  tendered  the  issue  to  the 
jury,  that  either  his  client  or  Burt  was  guilty 
of  me  crime,  and  we  perceive  no  impropriety 
in  the  district  attorney  accepting  the  chal- 
lenge and  attempting  to  demonstrate  that 
Burt  was  not  guilty,  and  arguing  that  the 
jurv,  upon  the  issue  thus  presented,  had  a 
right  to  infer  that  the  defendant  was  guilty. 

8.  The  third  assignment  is  based  upon  the 
refusal  of  the  court  to  grant  an  application 
by  the  prisoner  for  process  for  three  wit- 
nesses, such  process  to  be  served  at  the  ex- 
pense of  the  government.  The  trial  was  be- 
gun on  the  27th  of  May,  1890;  the  applica- 
tion was  not  made  until  the  81st  day  of  May, 
lust  before  the  defendant  was  called  as  the 
last  witness  in  his  own  bdtialf.    It   would 

Srobably  have  delayed  the  trial  a  number  of 
,  ays  to  send  the  process  into  the  Indian 
Territory,  make  service  of  it  there,  and  bring 
in  these  witnesses  to  testify.  Whether  the 
trial  should  be  delayed  for  the  production  of 
these  witnesses  was  clearly  a  matter  of  dis- 
cretion and  not  reviewable  upon  a  writ  of 
error.  The  testimony  of  the  proposed  wit- 
£365]  nesses  seems  to  have  been  of  1  ittle  importance, 
and  the  application  was  to  subpcBua  these 
witnesses  at  the  expense  of  the  government, 
which  would  of  itself  have  been  a  matter  of 
discretion,  even  had  the  application  been  made 
before  the  trial  began.  Kev.  Stat,  g  878. 
It  is  clear  that  the  ruling  of  the  court  is  not 
subject  to  review.  SiUbjf  v.  Foote,  66  U.  8. 
14  How.  218  [14 :  8941 ;  Cook  v.  BurrOey,  78 
U.  8.  11  Wall.  672,  676  [20:  84,  86]. 

There  Is  no  error  in  the  proceedings  In  the 
court  below,  and  thi  judgment  mtui  be  c^fflrmML 


UNITBD  8TATB8,  Appt., 

JAMBS  O.  OREEN. 

0m  &  OL  Bflporter^  ad.  tm-WKi. 

Lm§mi^f  paff   to  nofol  ^c$n    Act  cf  Julw 
U,1870. 

1.   UBdHrtheAolofMtt«h8,iaaLanoffloerofths 
nav7«  who  was  a  ttaotaoaot  for  aevarald^rs  soo- 


Hot^—jU  to  itm  pay  or  eowpinsaMoa  Co  ojiflgn, 
SM  note  to  Untted  Slates  ▼.  Maodanlel,  S:  887. 


oeedlDg  June  80,  1870,  when  the  Act  of  July  11^ 
1S70,  took  effeot,  and  was  promoted  to  be  tteateo- 
aDt-oomnuuider  Julj  8, 1870,  and  to  be  oominaod- 
er  Mnrch  S,  1887,  li  entitled  to  longevity  paj  aa 
Ueuteoant,  and  not  asUeutenaDt-oommaoder,  tha 
lowest  intide  held  by  him  having  graduated  paj 
being  that  of  lieutenant. 
1  The  Aot  of  Jnly  U&,  1870,  was  not  Invatid  aa  dis- 
turbing vested  rights,  so  fkr  as  It  operated  In  ra- 
ductlon  of  earned  compensation  for  services  ren- 
dered during  the  fifteen  days  succeeding  June  SO, 
1870.  The  order  of  the  Secretary  of  the  Navy  of 
May  28,  186S,  fixing  a  rate  of  compensation,  waa 
not  a  contract  with  the  naval  oflloen  independ- 
ent  of  congressional  action. 

[No.  1848]. 
Submitted  Jan.  9, 1891.    Decided  FA.  9,  1891, 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims  in  favor  of  claimant  for  $796.08, 
longevity  pay,  under  the  Act  of  March  8, 1;$88» 
to  officers  of  the  navy.  Reversed  and  eaurn  ra- 
manded  with  direetiane  to  enter  Judgment  for 
$4.17  in  favor  qf  claimant. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wm.  H.  Taft,  SoUcHor-Oen.,  tor  ap- 
pellant. 

Meetre.  John  Paul  Jonea  and  Robert. 
B.  Lines  for  appellee. 

Mr.  Chief  Justice  Falter  delivered  the 
opinion  of  the  court : 

This  is  an  action  to  recover  longevity  pay 
under  the  clause  of  the  Act  of  March  8,  1^, 
providing  that  ''all  officers  of  the  navy  shall 
be  credited  with  the  actual  time  they  may 
have  serveo  as  officers  or  enlisted  men  in  thie 
regular  or  volunteer  armv  or  navy  or  both, 
and  shall  receive  all  the  benefits  of  such  ac- 
tual service  in  all  respects  in  the  same  man> 
ner  as  if  all  said  service  had  been  continuoua 
and  in  the  regular  navy  in  the  lowest  grade 
having  graduated  pay  held  by  such  officer 
since  last  entering  the  service :  I^rovided^ 
That  nothing  in  this  clause  shall  be  so  con- 
strued as  to  authorize  any  change  in  the  dates 
of  commission  or  in  the  relative  rank  of  such 
officers:  Provided,  further.  That  nothing 
herein  contained  shall  be  so  construed  as  to 

five  any  additional  pay  to  any  such  officer 
uring  the  time  of  his  service  in  the  volun- 
teer army  or  navy."    22  Stat  478,  chap.  97. 

The  plaintiff  Is  a  commander  in  the  navr 
of  the  United  States,  with  the  following 
record  of  entry  and  promotion :  In  the  vol- 
unteer service,  acting  master's  mate,  May7, 
1861 ;  acting  ensign,  November  27,  1882 ; 
acting  master,  August  11,  1864.  In  the  reg- 
ular service,  master,  March  12,  1868;  lieu- 
tenant, December  18,  1868;  lientenant-com- 
mander,  July  8,  1870 ;  commander,  March  6, 
1937.  He  has  never  received  aar  benefit  of 
longevity  pay  under  the  Act  off  March  8, 
18^.  Ilie  court  below  held  that  his  orior 
service  should  be  credited  on  his  graoe  d 
lieutenant-commander,  not  on  that  of  lien- 
tenant,  and  gave  judgment  in  his  fkvor  for 
$796.08.  If  such  prior  service  had  been 
credited  on  his  grade  of  lieutenant,  tha  Judg- 
ment would  have  been  for  only  ft4. 17. 

By  section  8  of  the  Act  of  July  15»  1870, 
making  appropriations  **  for  the  naval  aerrioa 
for  the  year  ending  June  80,  1871,  and  fot 
other  purposes"  (16  Stat.  821,  880,  882,  chap. 
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205).  It  WM  proTlded  "that  from  and  after 

the  thirtieth  daj  of  Jnno,  eighteen  hundred 

and  seventy,  the  annual  pay  of  the  officers 

of  the  naTj  on  the  actlTe  fist  shall   be  as 

follows: 

•  ••••• 

"  Lieatenant-commanders,  during  the  first 
fbor  jears  after  date  of  comroission,  when  at 
■ea,  two  thousand  eight  hundred  dollars;  on 
shore  duty,  two  thousand  four  hundred  dol- 
lars ;  on  leaTe  or  waiting  orders,  two  thou- 
Mnd  dollars ;  after  four  years  from  such  date, 
when  at  sea,  three  thousand  dollars ;  on  shore 
duty,  two  thousand  six  hundred  dollars;  on 
leave  or  waiting  orders,  two  thousand  two 
hundred  dollars.  Lieutenants,  during  the 
first  five  years  after  date  of  commission,  when 
at  sea,  two  thousand  four  hundred  dollars; 
on  slK>re  duty,  two  thousand  dollars;  on 
leave  or  waiting  orders,  one  thousand  six 
hundred  dollars ;  after  five  years  from  such 
date,  when  at  sea,  two  thousand  six  hundred 
dollars:  on  shore  duty,  two  thousand  two 
hundred  dollars;  on  leave  or  waiting  orders. 
one  thousand  eieht  hundred  dollars.*  And 
section  4  provldea :  **  That  the  pay  prescri  bed 
In  the  next  preceding  section  shall  be  the 
full  and  entire  compensation  of  the  several 
officers  therein  named,  and  no  additional  al- 
lowance shall  be  made  In  favor  of  any  of  said 
officers  on  any  account  whatever,  and  all  laws 
or  parts  of  laws  authorising  any  such  allow- 
ance shall,  on  the  first  day  of  July,  eighteen 
hundred  and  seventy,  be  repealed.  .  .  . 
An  1  from  and  after  the  thirtieth  day  of  June, 
eighteen  hundred  and  seventy,  so  much  of 
the  fourth  section  of  the  Act  approved  July 
fourteen,  eighteen  hundred  and  sixty-two, 
'making  appropriations  for  the  naval  service 
for  the  year  ending  June  thirty,  eighteen 
hundred  and  sixty-tliree,  and  for  other  pur- 
poaes*  as  allows  to  persons  in  the  naval  serv- 
ice five  centa  per  oay  In  lieu  of  the  spirit 
.^^^.  ration,  is  hereby  repealed;  and  from  and 
[SVvj  ^t^r  that  day  thirty  cenU  shall  in  all  cases 
be  deemed  the  commutation  price  of  the  navy 
ration.* 

By  the  same  Act  appropriations  were  made 
for  the  payment  of  officers  and  seamen  at  the 
designated  ratei,  and  all  Acts  or  parts  of 
Acts  inoonsistent  with  that  Act  were  thereby 
repealed. 

Under  the  Statute  of  July  Ifi,  1808  (19 
But.  668,  688),  in  force  up  to  June  80.  1870, 
the  pay  of  lieutenants  was  not  graduated, 
hut  try  the  Act  of  July  15.  1870,  their  pay, 
•nd  tnat  of  lieatentant-oommanders  and  other 
officers  thei«in  mentioned,  was  graduated 
froin  and  after  June  80.  1870.    The  lawful 

Cy  of  lieotenants  ceased  to  be  what  it  had 
en  during  the  prior  fiscal  year  and  years 
preceding,  and  became  for  the  fiscal  'year 
oommendnff  July  1,  1870,  as  prescribed  by 
the  Act  of  Jnly  15.  Claimant  accordingly 
received  pay  for  his  services  on  July  1,  Sand 
8,  1870.  under  the  latter  Act,  which  furnished 
the  measure  of  his  oompenaatioo.  There  was 
BO  other  statute  and  no  other  appropriation 
in  aoccNtlanoe  with  which  his  pay  was  regu- 
lated, disbursed  and  received.  Nearly  thir- 
teen years  after  this  the  Act  of  18&I  was 
passea,  and  the  extent  to  which  the  claimant 
eoald  avail  himself  of  It  depends  upon  what 

in  U.S. 


was  the  lowest  grade  having  graduated  pay 
held  by  him  since  last  entering  the  servfoe ; 
and,  as  he  was  a  lieutenant  during  some 
days  succeeding  June  80,  1870,  when  the  Act 
of  July  15  took  effect,  we  are  constrained  to 
hold  that  the  lowest  grade  he  held  having 
graduated  pay  was  that  of  lieutenant  If 
the  Act  had  been  passed  ten  days  before  June 
80,  to  take  effect  on  that  day,  and  claimant 
had  become  lieutenant-commander  within 
the  ten  daya,  the  lowest  grade  held  by  him 
having  graduated  pay  attached  woula  have 
been  tliat  of  lieutenant* commander,  notwith- 
standing when  the  Act  was  paABed  he  held  a 
lower  grade.  And  though  this  Act  was 
passed  after  June  80,  yet  as  Congress  directed 
that  it  should  take  effect  as  of  uiat  date,  the 
result  must  be  the  same. 

In  United  8tate»  v.  BoekwM,  190  U.  8.  80 
[80:  561],  Rockwell  re-entered  the  service 
as  master  in  March,  1888,  and  subsequently 
during  that  year  became  lieutenant,  and 
continued  In  such  position  until  1878.  The 
government  contended  that  the  lowest  grade 
having  graduated  pay  held  by  him  was  that 
of  master,  masters  being  entitled  to  graduated 
pay  under  the  Act  of  1870,  but  It  was  held 
that  this  view  was  incorrect,  and  that  the 
Act  of  1888  referred  to  the  lowest  grade  hav- 
ing grsduated  pay  held  by  the  offloer  after 
the  Act  providing  for  graduated  pay  took 
effect  Rockwell  had  ceased  to  be  a  master 
for  nearly  two  years  before  the  Act  In  re- 
spect to  graduated  pay  was  passed,  and  con- 
sequently that  Act  became  operative  as  to 
him  whni  he  was  holding  the  rank  of  lieu- 
tenant. 

In  this  case,  the  only  law  under  which 
claimant  oould  receive  pay  after  June  80, 
1870,  was  the  Act  of  July  16,  1870,  and  a» 
it  took  effect  as  of  June  80,  be  was  holding 
the  grade  of  lieutenant  at  that  time,  and  that 
fact  disposes  of  this  controversy. 

It  Is  suggested  that  the  Act  of  July  16, 
1870,  operated  in  reduction  of  earned  com- 
pensation for  services  rendered  during  the 
fifteen  days  succeeding  June  80,  and  to  that 
extent  was  invalid,  upon  the  ground  that 
while  the  pay  of  a  lieutenant  as  fixed  by  the 
Act  of  18&  was  In  terms  increased  by  the 
Act  of  1870,  yet  part  of  his  prior  compensa- 
tion given  in  lieu  of  allowances  was  cut  off, 
and  uat  his  total  compensation  by  reason  of 
the  equivalent  for  allowances  was  larger 
during  the  fiscal  years  prior  to  June  80, 1870, 
than  Uiat  fixed  by  the  Act  of  July  15.    But 
the  payments  remred  to  were  made  la  ac- 
cordanoe  with  an  order  of  the  Secretary  of 
the  Navy  of  May  98,  1888,  which  esUblished 
a  fixed  rate  of  compensation  In  lieu  of  prior 
extra  al  lowancea  at  a  sum  equal  to  thirty-three 
and  one-third  per  cent  of  the  pay.  and  the  va- 
lidity and  force  of  the  order  depended  on  the 
appropriation  by  Coogre«  of  moneys  for 
specified  objects  connected  with  the  naval 
service,  to  tlie  distributioa  of  which  the  order 
related.    It  was  upon  this  view  that  the 
opinion  of  the  court,  delivered  by  Mr.  lutMm 
Htf  Ian,  proceeded  In   UnU^  Slaim  y.  PM- 
Mdk,  190  U.  8.  69.  68  [80:  668.  661],  where 
*the   power  of   the  Secretary  to  establlab 
rules  and  regnlatlooa  for  the  apportlomnflBt 
of  the  soma  set  apart  by  Congreaa,  la  groaa. 
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for  such  objects  as  those  involyed  in  the  al- 
lowances here  in  dispute,"  was  sustained. 
The  order  was  not  a  contract  with  the  naval 
officers  by  the  ^Department,  and  independent 
of  congressional  action. 

The  appropriation  by  Congress  in  this  in- 
stance was  by  the  Act  of  July  15,  1870,  and 
that  Act  in  terms  prohibited  any  extra  allow- 
ances from  and  after  June  80,  so  that  the  Act 
increased  the  actual  pay  and  did  not  so  dis- 
turb any  rested  rights  of  the  claimant  as  to 
f:iye  force  to  his  position  in  this  regard,  if 
t  would  in  any  aspect  have  affected  uie  con- 
clusion reachea. 

T/iejudgmerU  of  ths  (hurt  qf  Olainu  U  re- 
versed and  the  eau$e  remanded  trith  direettaru 
to  eTiter  judgment  far  $4, 17  iu  favor  qf  claimant. 


CLARA   KA'WFUAN,  Fig.  i%  Brr.. 

9, 

JAMBS  C.  WOOTERS. 
(See  8.  C  Beporter*S  ad.  286-887). 

State  legislaiion,  token  not  uneonstituttondl, 

State  lefflslatiOD  simply  forbidding  the  defendant 
to  come  Into  court  and  challenge  the  validity  of 
service  upon  him  in  a  penooal  action,  without 
surrendering  himself  to  the  Jurisdiction  of  the 
court,  but  which  does  not  attempt  to  restrain 
him  from  fully  protecting  his  person,  his  proper- 
ty and  his  rights  against  any  attempt  to  enforce 
a  J  udgment  rendered  without  due  service  of  proo- 
ess.  is  not  forbidden  by  the  Fourteenth  Amend- 
ment of  the  C7nited  States  Constitution. 

[No.  I860.] 
Submitted  Jan,  6, 1891,    Decided  Feb.  S,  1891. 

IN  ERROR  to  the  Supreme  Court  of  the 
1  State  of  Texas  to  review  a  judgment  of  that 
court  affirming  a  judgment  of  the  District 
Court  of  thst  State  in  and  for  the  County  of 
Galveston  against  Clara  Knuffman  for  the  val- 
ue of  certain  bales  of  cotton. 

On  motion  to  dismiss  or  affirm.    Affirmed. 

l^be  facts  are  stated  in  the  opinion. 

Mofsra,  A.  H*  GarUuid  and  H*  J,  Hay* 
for  defendant  in  error,  for  motion. 

Mr,  T.  N.  Waul*  for  phdntiff  in  error, 
against  motion. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court : 

This  case  is  before  us  upon  a  motion  to 
dismiss  the  writ  of  error  for  want  of  juris- 
diction in  this  court  to  re-examine  the  judg- 
ment below ;  or,  if  this  court  has  jurisdic- 
tion, to  affirm  the  judgment  upon  the  ground 
that  the  question  on  which  our  right  of  re- 
view depends  is  too  frivolous  to  require  ar- 
gument upon  it. 

Certain  provisions  of  the  Statutes  of  Texas 
relating  to  the  service  of  process  are,  it  is 
contended,  in  violation  of  the  clause  of  the 
Fourteenth  Amendment,  declaring  that  no 
State  shall  deprive  any  person  of  property 

Vcrm.—AMtowhal  U  dm  proeem  ei  fans,  see  wAa 
So  Peanoo  v.  Yewdall,  S4:  481 


without  due  process  of  law.    TImm  piovig- 
ions  are  as  follows : 

**  Article  1240.  The  defendant  nuiT  accept 
service  of  any  process,  or  waive  the  issuaiioe 
of  service  thereof,  by  a  written  meroomndum 
signed  by  him  or  his  duly  author! zeJ  agent 
or  attorney,  and  tiled  among  the  papers  of 
the  cause,  and  such  waiver  or  exceptions  ahall 
have  the  same  force  and  effect  as  if  the  cita- 
tion had  been  issued  and  served  as  provided 
by  law.  1241.  The  defendant  may  in  per- 
son, or  by  attorney,  or  by  his  duly  author- 
ized agent,  enter  an  appearance  in  open  court, 
and  such  appearance  shall  be  noted  by  the 
judge  upon  his  docket  and  entered  in  the 
minutes,  and  shall  have  the  same  force  and 
effect  as  if  a  citation  had  been  dul  v  issued 
and  served  as  provided  by  law.  1242.  Tba 
filing  of  an  answer  shall  constitute  an  ap- 
pearance of  the  defendant  so  as  to  dispense 
with  the  necessity  for  the  issuance  of  service 
of  citation  upon  him.  1243.  Where  the  ci- 
tation or  service  thereof  is  quashed  on  mo- 
tion of  the  defendant,  the  case  may  be  con- 
tinued for  the  term,  but  the  defendant  shall 
be  deemed  to  have  entered  his  appearance  to 
the  succeeding  term  of  the  court.  1244. 
Where  the  judgment  is  reversed  on  appeal 
or  writ  of  error  taken  bv  the  defendant  for 
the  want  of  service,  or  because  of  defective 
service  of  process,  no  new  citation  shall  be 
issued  or  served,  but  the  defendant  shaK  be 
presumed  to  have  entered  his  appearance  to 
the  term  of  the  court  at  which  the  mandate 
shall  be  filed.  1245.  No  judgment  shall  in 
anv  case  be  rendered  against  any  defendant 
unless  upon  service,  or  accept^moe,  or  wai  ver 
of  process,  or  upon  an  appearance  by  the  [tST] 
defendant,  as  prescribed  in  this  chapter,  ex- 
cept where  otherwise  expressly  provided  fdr 
by  law." 

The  Supreme  Court  of  Texas,  construing 
these  statutory  provisions,  has  held,  and  it 
so  held  in  this  case,  that  a  defendsLUt  who 
appears  only  to  obtain  the  judgment  of  the 
court  upon  the  sufficiency  of  the  service  of 
process  upon  him,  is  thereafter  subject  to 
the  jurisdiction  of  the  court,  although  the 
process  against  him  is  adjudged  to  liave  be^ 
insufficient  to  bring  him  into  court  for  any 
purpose.  The  question  here  is  wlicther  such 
legislation  is  consistent  with  ''due  process 
of  law."  That  question,  arising  upon  the 
above  Statute,  was  presented  in  York  v. 
Texas,  187  U.  S.  15,  19  184 :604J,  and  it  was 
there  held  that  state  legislation  "simply 
forbidding  the  defendant  to  come  into  court 
and  challenge  the  validity  of  service  upon 
him  in  a  oersonal  action,  without  surrender- 
ing himself  to  the  jurisdiction  of  the  court, 
but  which  does  not  attempt  to  rcstraia  him 
from  fully  protecting  his  person,  his  prop- 
er^ and  his  rights  against  any  attempt  to 
enforce  a  judgment  rendered  without  dxm 
service  of  process,"  was  not  forbidden  by 
the  Fourteenth  Amendment. 

Upon  the  record  of  this  case  there  wat 
color  for  the  motion  to  dismiss,  and.  upon 
the  authority  of  York  ▼.  Texas,  the  motioa 
to  affirm  the  judgment  is  sustained. 

JLffirtMd, 
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1 .      295),  It  was  provided  "that  from  and  after 

'        the  thirtieth  nay  of  June,  eighteen  hundred 

and  seyenty,  the  annual  pay  of  the  officers 

of  the  navy  on  the  active  list  shall   be  as 

follows : 

«  •  ft  •  ft  • 

"Lieutenant- commanders,  during  the  first 
four  years  after  date  of  commission,  when  at 
sea,  two  thousand  eight  hundred  dollars ;  on 
shore  duty,  two  thousand  four  hundred  dol- 
lars ;  on  leave  or  waiting  orders,  two  thou- 
sand dollars :  after  four  years  from  such  date, 
when  at  sea,  three  thousand  dollars ;  on  shore 
da^,  two  tiiousand  six  hundred  dollars;  on 
leave  or  waiting  orders,  two  thousand  two 
hundred   dollars.    Lieutenants,    during   the 
first  five  years  after  date  of  commission,  when 
at  sea,  two  thousand  four  hundred  dollars; 
on  shore  duty,  two  thousand  dollars;    on 
leave  or  waiting  orders,  one  thousand  six 
hundred  dollars ;  after  five  years  from  such 
date,  when  at  sea,  two  thousand  six  hundred 
dollars;  on  shore  duty,  two  thousand  two 
hundred  dollars ;  on  leave  or  waiting  orders, 
one  thousand  eight  hundred  dollars."    And 
lection  4  provided :   **  That  the  pav  prescribed 
in  the  next  preceding  section  shall  be  the 
full  and  entire  compensation  of  the  several 
officers  therein  named,  and  no  additional  al- 
lowance shall  be  made  in  favor  of  any  of  said 
officers  on  any  account  whatever,  and  all  laws 
or  parts  of  laws  authorizing  any  such  allow- 
ance shall,  on  the  first  day  of  July,  eighteen 
hundred  and   seventy,  be  repealed.     .    .    . 
Ani  from  and  after  the  thirtieth  day  of  June, 
eighteen  hundred  and  seyenty,  so  much  of 
the  fourth  section  of  the  Act  approved  July 
fourteen,   eighteen  hundred  and  sixty-two, 
'making  appropriations  for  the  naval  service 
for  the  year   ending  June  thirty,  eighteen 
hundred  and   sixty-three,  and  for  other  pur- 
poees'  as  allows  to  persons  in  the  naval  serv- 
ice five  cents  per  day  in  lieu  of  the  spirit 
)g]    ration,  is   hereby  repealed;  and  from  and 
~ter  that  day  thirty  cento  shall  in  all  cases 
"^  deemed  the  commutation  price  of  the  navy 
Kition." 

^y  the  same  Act  appropriations  were  made 
for  tile  payment  of  officers  and  seamen  at  the 
^^igrnated  rates,  and  all  Acts  or  parts  of 
Acta  inconsiflrf^nt  with  that  Act  were  thereby 
'epealcd. 

-Under  the   Statute  of  July  16,  1862    (12 

°J*t.   088,  586) ,  in  force  up  to  June  80,  1870, 

the  pay  of  lieutenants  was  not  graduated, 

°^^  oy  the  Act  of  July  15,  1870,  their  pay, 

*^  tnatof  lieutentant-oommanders  and  other 

^oers  thei^in    mentioned,    was   graduated 

"^o»a   and  after  June  80,  1870.     The  lawful 

P^  of  lieutenants  ceased  to  be  what  it  had 

"^^J^  during  the  prior  fiscal  year  and  years 

Preceding,  and  became  for  the  fiscal  'year 

Jjniniencing  July  1,  1870,  as  prescribed  by 

^   Act  of  July  15.    Claimant  accordingly 

?*^i  ved  pay  for  his  services  on  July  1,  2  and 

tK  ^^^.  under  the  latter  Act,  which  jfumished 

^e  measure  of  his  compensation.     There  was 

1^^  other  statute  and  no  other  appropriation 

{^accordance  with  which  his  pay  was  regu- 

*ated,  disbursed  and  received.     Nearly  thir- 

!f^^    years  after  this  the  Act  of  1888  was 

£|^^ed,  and  the  extent  to  which  the  claimant 

r^l^  ayail  himself  of  it  depends  npon  what 


was  the  lowest  grade  haying  graduated  pay 
held  by  him  since  last  entering  the  aeryfce ; 
and,  as  he  was  a  lieutenant  during    some 
days  succeeding  June  80,  1870,  when  the  Act 
of  July  15  took  effect,  we  are  constrained  to 
hold  that  the  lowest  grade  he  held   bavixig 
graduated  pay   was  that  of  lieutenant.     If 
the  Act  had  been  passed  ten  days  before  June 
80,  to  take  effect  on  that  day,  and  claimant 
had    become   lieutenant-commander    within 
the  ten  days,  the  lowest  grade  held  by  him 
having  graduated  pay  attached  would  have 
been  that  of  lieutenant- commander,  notwith- 
standing when  the  Act  was  passed  be  held  a 
lower   grade.     And   though    this    Act    was 
passed  after  June  80,  yet  as  Congress  directed 
that  it  should  take  effect  as  of  tiiat  date,  the 
result  must  be  the  same. 

In  U7iiUd  States  v.  BoekweU,  120  U.  8.  60 
[80:  561],  Rockwell  re-entered  the  serylce 
as  master  in  March,  1868,  and  suheequently 
during  that  year  became  lieutenant,  and 
continued  in  such  position  until  1878.     The 

government  oontenaed  that  the  lowest  ^rade 
aving  graduated  pay  held  by  him  was  that 
of  master,  mastera  being  entitled  to  graduated 
pay  under  the  Act  of  1870,  but  it  was  held 
that  this  yiew  was  incorrect,  and  that  the 
Act  of  1888  referred  to  the  lowest  grade  hay- 
ing graduated  pay  held  by  the  omcer  after 
the  Act  providing  for  graduated   pay  took 
effect.    Rockwell  had  ceased  to  be  a  master 
for  nearly  two  years  before  the  Act  in  re- 
spect to  graduated  pay  was  passed,  and  con- 
sequently that  Act  became  operative  as  to 
him  when  he  was  holding  the  rank  of  lieu- 
tenant. 

In  this  case,  the  only  law  under  which 
claimant  could  receive  pay  after  June  80, 
1870,  was  the  Act  of  July  16,  1870,  and  as- 
it  took  effect  as  of  June  80,  he  was  holding 
the  grade  of  lieutenant  at  that  time,  and  that 
fact  disposes  of  this  controversy. 

It  is  suggested  that  the  Act  of  July  15, 
1870,  operated  in  reduction  of  earned  oom- 

Sensation  for  services  rendered  during  the 
fteen  days  succeeding  June  80,  and  to  that 
extent  was  invalid,  npon  the   ground   that 
while  the  pay  of  a  lieutenant  as  fixed  by  the 
Act  of  1862  was  in  terms  increased  by  the> 
Act  of  1870,  yet  part  of  his  prior  compensa- 
tion given  in  lieu  of  allowances  was  cut  off, 
and  uiat  his  total  compensation  by  reason  of 
the  equiyalent  for  allowances  was   Ia^c 
during  the  fiscal  years  prior  to  June  80,  1870, 
than  3iat  fixed  by  the  Act  of  July  15.     But 
the  paymente  referred  to  were  made  in  ac- 
cordance with  an  order  of  the  Secretary  of 
the  Navy  of  May  28,  1866,  which  established 
a  fixed  rate  of  compensation  in  lieu  of  prior 
extra  allowances  at  a  sum  equal  to  thirty-three 
and  one-third  per  cent  of  the  pay.  and  the  va- 
lidity  and  force  of  the  order  depended  on  tne 
appropriation  by  Congress  of  jnoneys  for 
sp^ci^  objects  connected  with  the  naval 
s^ioe.  tothidistrtbutionof  ^*ch Reorder 
related.    It  was  «Pon„this  Wew  that  ^ 
opinion  of  the  court,  delivered  by  Ifr.  •/^»a» 
HarlarL  nrooeeded   in    UniUd  SUOa  y.  PM- 

"the  Dower  of  the  Secretary  to  establish 
roles  ibd  regulations  for  the  apportionmmt 
of  the  somslet  apart  by  Congress,  in  grMs 
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Milliken  and  Yertrees'  Code  of  Tenn.  1884, 
p.  949. 

The  declaration  was  filed  on  the  first  day 
of  the  term  to  which  the  writ  was  returnable, 
and  the  defendants*  pleas  were  due  during 
that  week.  Upon  the  25th  of  September  the 
Kansas  City,  Memphis  and  Birmingham 
Railroad  Coinpany  filed  its  plea  of  the  gen- 
eral issue.  The  Circuit  Court  of  Shelby 
County  had  five  regular  terms,  **  commencing 
on  the  third  Mondays  in  January,  March, 
May,  September  and  ^Toyember  of  each  year. " 
Acts  Tenn.  1883,  p.  257 ;  Milliken  and  Yer- 
trees' Code,  %  129,  p.  49. 

On  the  29th  of  May,  1889,  after  the  lapse 
of  four  terms,  the  Kansas  City,  Fort  Scott 
and  Memphis  Railroad  Company  filed  its 
petition  and  bond  for  the  removal  of  Uie  suit 
to  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Tennessee.  This 
I>etition  commenced:  "Comes  your  peti- 
tioner, the  Kansas  City,  Fort  Scott  and 
Memphis  Railroad  Company,  and  shows  to 
the  court**  that  the  matter  in  dispute,  exclu- 
sive of  interest  and  costs,  exceeds  the  sum 
or  value  of  $2,000;  ''that  the  controversy  in 
said  suit  is  between  citizens  of  different 
States ;  that  your  petitioner,  the  Kansas  City, 
Fort  Scott  and  Memphis  Railroad  Company, 
was  at  the  time  when  this  suit  was  com- 
menced and  still  is  a  corporation  created  and 
existing  under  and  by  virtue  of  the  laws  of 
the  States  of  Missouri,  Arkansas  and  Kansas, 
and  was  and  still  is  a  citizen  of  said  States ; 
that  the  plaintiff,  R.  S.  Daughtrv,  adminis- 
trator, was,  at  the  beginning  of  this  suit, 
and  still  is,  a  citizen  and  resident  of  the  State 
of  Tennessee;"  that  there  is  in  the  suit  a 
controversy  wholly  between  the  administrator 
and  the  petitioner,  which  can  be  fully  de- 
termined as  between  them  without  the  pres- 
ence of  petitioner's  co-defendant;  ''that  its 
said  co-defendant,  the  Kansas  City,  Memphis 
and  Birmingham  Railroad  Company,  is  a 
corporation  created  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Ten- 
nessee, and  that  it  is  a  citizen  thereof  -J*  that 
the  acts  alleged  to  have  been  done  jointly  by 
petitioner  and  its  co-defendant  were,  if  done 
at  all,  done  by  petitioner  alone,  and  its  co- 
defendant  did  not  at  the  time,  and  *'does  not 
now,  and  never  did,  own,  possess,  control  or 
use  the  said  railroad  track  upon  which  said 
acts  were  done,**  etc  ;  ''that  the  said  Kansas 
City,  Memphis  and  Birmingham  Railroad 
Company  has  been  joined  in  this  action  as  a 
nominal  party  defendant  for  the  sole  purpose 
of  preventing  your  petitioner  from  removing 
this  case  to  the  circuit  court  of  the  United 
States." 

Upon  the  first  of  June,  1889,  the  affidavit 
of  Daughtry,  the  administrator,  was*  filed, 
sUting  ^that  he  is  a  citizen  of  the  State  of 
Arkansas  and  has  been  a  citizen  of  said  State 
for  the  last  ten  years ;  that  all  beneficiaries 
in  said  suit  are  also  citizens  of  the  State  of 
Arkansas  and  have  been  for  the  last  ten 
years."  On  that  day  the  state  dioait  court 
entered  this  order :  .^ 

"This  day  the  defendant  the  Kansas  City, 
Fort  Scott  and  Memphis  Railroad  Co.  pre- 
sented to  the  court  its  petition  and  bond  to 
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remove  this  case  to  the  Circuit  Court  of  the 
'United  States  for  the  Western  Division  of 
the  Western  District  of  Tennessee,  which 
wtxB  filed  herein  on  May  29th,  1889 ;  and  the 
court,  having  duly  considered  said  petition, 
together  with  the  affidavit  of  R.  S.  Daughtry 
filed  herein  June  1st,  1889,  and  heard  argu- 
ment of  counsel,  is  of  the  opinion  that  upon 
said  petition  and  affidavit  said  defendant  is 
not  entitled  to  the  order  of  removtid  prayed 
in  its  said  petition,  and  its  application  in 
that  behalf  is  denied  and  said  defendant  is 
allowed  one  day  to  plead  to  tbe  merits ;  to 
all  of  which  the  said  Kansas  City,  Fort  Scott 
and  Memphis  Railroad  Company,  by  its  at- 
tomey,  excepts  and  asks  that  its  exceptions 
be  noted  of  record,  which  is  aoecmilnglj 
done." 

Thereupon,  on  the  0th  day  of  June,  the 
cause  came  on  for  trial  before  a  Jury  duly 
imi)aneled,  and  on  the  7th  was  dismissed  by 
plaintiff  as  a^inst  the  Kansas  City,  Mem- 
phis and  Brimingham  Railroad  Company. 
Verdict  and  judgment  then  passed  in  favor 
of  the  plaintiff  and  against  the  Kansas  City, 
Fort  Scott  and  Memphis  Railroad  Company, 
whereupon  the  latter  took  the  cause  by  appeal 
to  the  Dupreme  Court  of  Tennessee,  where, 
among  other  errors  assigned,  was  one  that 
"  it  was  error  to  refuse  to  order  the  case  re- 
moved to  the  circuit  court  of  the  United 
States."  The  judgment  of  the  Circuit  Court 
of  Shelby  Countv  was  affirmed  by  the  Su- 
preme Court  of  Tennessee,  which,  as  to  the 
question  of  removal,  referred  to  the  case  of 
nailtoay  Oompaniet  v.  ffendrick$,  AdmW,  Inst 
disposed  of  by  it,  as  goveminfi"  that  question. 
Both  cases  are  reported  in  88  Tenn.  710,  721. 
The  cause  was  brought  to  this  court  by  writ 
of  error  and  a  motion  to  dismiss  or  affirm 
has  bcc^  made  by  the  defendant  in  error. 

The  Supreme  Court  of  Tennessee  was  of 
opinion  that  it  was  competent  for  the  state 
circuit  court  to  pass  upon  the  issue  of  fact 
made  by  the  affidavit  of  Daughtry  upon  the 
statement  in  the  petition  in  renrd  to  his  citi- 
zenship, and  to  retaip  thcMuit,  because  on  tlttt 
issue  the  railroad  company  had  not  shown 
that  he  was  a  citizen  of  Tennessee ;  but  it  it 
thoroughly  settled  that  issues  of  fact  raised 
upon  petitions  for  removal  must  be  tried  is 
the  circuit  court  of  the  United  States.  Cr$* 
hore  V.  Ohio  d  M.  B.  Oo,  181  U.  8.  240  [88: 
1441 ;  BuHinffton,  O.  R  d  N.  R  (h.  t.  Dunm^ 
122  U.  8.  518  X80:  1109]  ;  Oarmm  t.  OmU, 
118  U.  8.  279  [90:  1^.  In  lAwmfOuSN. 
R  Co,  T.  WanqeUn,  1^  U.  8.  099  [88:  474]. 
the  case  came  before  us  on  a  writ  of  error, 
bringing  under  review  the  judgment  of  the 
circuit  court  remanding  the  cause  tn  the  stale 
court,  and  the  language  of  the  opinion  bee 
no  relation  to  the  action  of  the  latter  oonrt. 

It  is  true  that  the  petition  was  not  verified, 
contrary  to  good  practice,  and  that  De^igh 
try's  affidavit  was  explicit,  to  that  If  ik» 
record  had  been  filed  in  the  circuit  ooort* 
the  cause  would,  ys  it  then  stood,  have  beea 
remanded,  but  this  would  not  justify  the 
state  court  in  acting  upon  the  fbcti,  tbou^ 
it  arrived  at  the  same  result  If.  however, 
the  denial  of  the  application  was  right  ee 
matter  of  law,  the  Judgment  should  not  be 
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reTcned.  And  it  it  apparent  that  if  the  | 
•ervloe  of  procett  apon  the  defendant  was 
•ufflcient,  aplea  waa  reqaired  from  it  at  the 
September  Term,  1888,  and  that  its  applica- 
tion for  remoTal  came  too  late,  for  section  8 
of  the  Act  of  Congress  of  March  8,  1887,  as 
corrected  by  the  Act  of  Anffust  18,  1888, 
proTides  that  the  party  desiring  to  remove 
must  file  his  petition  ''at  the  time,  or  any 
time  before,  the  defendant  is  required  by  the 
laws  of  the  State  or  the  rule  of  the  state 
court  in  which  such  suit  is  brought  to  an- 
swer or  plead  to  the  declaration  or  complaint 
of  the  plaintiir.*  24  SUt.  chap.  878,  p.  554 ; 
S5  Stat.  chap.  806,  p.  485. 

The  Statute  is  imperatiye  that  the  applica- 
tion to  remore  must  be  made  when  the  plea 
is  doe,  and  because  a  plaintiff  in  error  does 
not  take  advantage  of  nis  risht  to  take  judg- 
ment by  default,  it  cannot  be  properly  held 
that  he  thereby  extends  the  time  for  removal. 
The  lapse  of  four  terms  before  the  petition 
was  filed  dispenses  with  argument  on  this 
question,  if  tne  petitioner  was  properly  in 
court. 

The  law  of  Tennessee  relating  to  service 
of  process  on  corporations  Is  embraced  in  the 
following  sections : 

"9881.  Service  of  process  oo  the  president 
or  other  head  of  a  corporation,  or,  in  his  ab- 
sence, on  the  cashier,  treasurer  or  secretary, 
or,  in  the  absmce  of  such  officers,  on  anv 
director  of  such  corporation,  shall  be  suffi- 
cient. 

''SSSO.  If  neither  the  president,  cashier, 
treasurer  nor  secretary  resides  within  the  State, 
service  on  the  chief  agent  of  the  corporation, 
residing  at  the  time  tn  the  county  where  the 
aotioQ  u  brought,  shall  be  deemed  sufficient 

"8888.  If  tM  action  is  commenced  in  the 
county  in  which  the  corporation  keeps  its 
chief  office,  the  process  mav  be  served  on 
any  one  of  the  foregoing  offlcers.  In  the  ab- 
asnoe  d  those  namra  before  him. 

"9884.  When  a  corporation,  company  or 
Individual  has  an  office  or  agency  in  any 
county  other  than  that  in  whidb  the  princi- 
pal resides,  the  service  of  process  may  be 
made  on  any  agent  or  clerk  employed  therein, 
in  all  actions  growing  out  of  or  connected 
with  the  business  of  tEB  office  or  agency. 

"9884a.  That  sections  9881.  9889,  9888  and 
9884  be  so  amended,  that  hereafteor  when  a 
corporation,  company  or  individual  has  an 
office  or  agencv,  or  resident  director  in  any 
county  otlwr  than  tliat  in  which  the  chidP 
officer  or  principal  resides,  the  service  of 
process  may  be  made  on  any  sgent  or  clerk 
employed  therein  in  all  actions  brought 
against  said  company  growing  out  of  the 
business  of,  or  connected  with,  said  company 
or  principal's  business.    Act  1850-^,  coap. 

"9884ft.  The  provisions  of  this  Act  shall 
only  apply  to  cases  where  the  action  is 
brought  in  such  counties  as  such  agencv,  resi- 
dent director  or  office  Is  located.  Id.  sec. 
9.  :  9  Thompson  and  Steger's  Stats.  Tenn. 
1871,  p.  IIM;  Milliken  and  Vertrees'  Code 
Tens*  p. 


On  the  90th  oi  March,  1887,  an  Act  was 
passed  by  the  Legislature  of  Tennessee,  en- 
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titled  "An  Act  to  Subject  Foreign  Corpora- 
tions to  Suit  in  This  State*  (AcU  1897,  p. 
880),  which  defendant  in  error  contends 
should  control  here ;  but  in  jMephom  Oq.  v. 
Turner.  88  Tenn.  905,  it  was  held  that  this 
Act  did  not  apply  to  foreign  corporations 
having  an  office  and  resident  agent  in  the 
State,  and  already  subject  to  suit,  but  only 
to  such  foreign  corporations  as  ennged  in 
business  in  the  State  without  such  office  and 
agent;  that  it  was  not  a  limitation  but  an 
enlargement  ci  the  lurisdictlon  over  foreign 
corporations;  and  that  sections  9881,  28&, 
98^  and  2884  of  the  Code  reflated  the  mode 
in  which  corporations  ml^t  be  sued,  and 
applied  equally  to  domestic  and  foreign  cor- 
porations naving  an  office  or  agency  and  a 
resident  local  agent  in  the  county  in  which 
suit  was  brought  We  perceive  no  reason 
for  declining  to  accept  the  conclusions  of  the 
Supreme  Court  of  the  State  upon  this  sub- 
ject, and  the  Act  <tf  1887  need  not,  therefore, 
be  considered. 

From  the  summons  it  appeared  that  the 
two  defendants  were  railrosd  corporations 
conductinff  business  in  Shelby  Countv,  Ten- 
nessee, with  offices  and  agencies  in  that 
countv  and  State ;  from  the  petition  for  re- 
moval that  the  petitioner  was  a  citizen  of 
the  States  of  Mbsouri.  Arkansas  and  Kan- 
sas; and  from  the  return,  that  J.  H.  Sulli- 
van, superintendent  of  the  petitioning  Rail- 
road Company,  was  the  highest  officer  of  that 
Company  to  be  found  in  Shelbv  County. 

The  return,  in  its  statement,  that  the  super- 
intendent was  the  highest  officer  of  the  Com- 
pany to  be  found  in  me  county,  excluded  ths 
sssumption  that  others  were  or  could  have 
been  so  found,  and,  indeed,  while  there  may 
be  exceptions,  officers  of  a  foreign  corpora- 
tion, of  the  character  of  president,  casnier, 
treasurer  and  secretary,  do  not  ordinarily  re- 
side in  a  State  of  which  the  corporation  is 
not  a  citizen.  At  all  events,  a  return  that  a 
party  is  not  to  be  found  is  regarded  in  Ten- 
nessee as  more  correct  than  a  return  <tf  not 
found,  because  indicative  of  proper  exertion 
to  find  him  (HiU  v.  HinUm,  9  Hesd,  194)  ; 
and  it  has  been  distinctly  laid  down  that 
service  on  the  chief  agent  of  a  corporation, 
residing  in  the  county,  is  sufficient,  although 
the  return  does  not  show  that  the  president 
or  other  head  of  the  corporation,  or  the  cash- 
ier, treasurer,  secretary  or  director  thereof, 
were  absent  or  nonresident,  and  that  "the 
presumption  in  all  such  cases  is  that,  until 
the  contrary  is  made  to  appear,  the  sherifT 
has  done  his  duty,  and  has  served  the  process 
upon  the  proper  party."  Wartraet  v.  Wmri- 
TOM  d  B,  TWrn^  Oq,  9  Coldw.  515. 

At  coounon  law,  service  was  made  on  such 
head  officer  of  a  corporation  as  secured 
knowledge  of  the  process  to  the  corporation, 
and  the  provisions  of  this  Statute  seem  con- 
structed «v  induMria  to  Increase  the  number 
of  offlcers  or  agents,  service  npon  either  of 
whom  would  be  sufficient.  In  view  of  the 
sUte  legislation  and  decisions,  service  upon 
the  highest  officer  of  the  eorporstion  to  be 
found  in  the  county,  and  that  officer  the 
superintendent  there,  was  within  the  spirit  of 
the  rule  and  the  intent  and  meaning  of  the 
Statute 
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The  petition  for  removal  did  not  question 
the  sumciency  of  the  seryice,  and  tne  state 
court  apparently  assumed  It  to  be  sufficient, 
for  it  allowed  but  one  day  to  plead  to  the 
merits. 

Under  all  the  circumstances,  we  hold  that 
the  ai>plication  came  too  late,  and  ihsjudg- 
merU  ii  thertfore  ajfirmed. 


IIARTHA  A.  MILLli;R,  AppL, 

«. 

'EMMA  J.  CLARE  vr  AU 

(See  8.  C  Reporter*!  ed.  Se8-£SU 

Jurisdiction  a$  to  amount. 

In  an  action  by  a  legatee  under  a  will  against  the 
executor  and  three  other  defendants  to  compel 
the  latter  defendants  to  turn  over  to  the  executor 
bank  books  and  moneys  entered  therein,  deposited 
in  a  sayings  bank,  and  to  compel  the  executor  to 
include  the  moneys  as  anets  of  the  estate  in  the 
myentory,  the  three  defendants  claiming  to  hold 
them  as  gifts  from  the  testatrix,  this  court  has 
not  Jurisdiction  on  appeal  where  the  amount  rep- 
resented by  each  of  the  three  bank  books  did  not 
exceed  the  sum  of  $1,7V2.01,  the  aggregate  of  the 
three  being  $6i377J&,  and  the  interest  of  the  plato- 
tiff  in  the  latter  sum  under  the  will  as  legatee 
being  only  one  sixth  thereof,  or  $800.8(9i. 

[No.  1866.] 

Bubmitted  Jan.  19, 1891.    Decided  FA  $,  1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Connecticut  in  fayor  of  defendants  in  a  suit  to 
compel  three  of  the  defendants  to  turn  oyer  to 
the  executor  of  an  estate  books  and  money 
claimed  to  belong  to  the  estate,  but  which  such 
defendants  claim  as  gifts  from  the  testatrix, 
and  to  compel  the  executor  to  include  the  same 
in  bis  inyentory  and  take  possession  of  the  same 
as  part  of  the  estate. 

On  motion  to  dismiss  or  aflkm.    Di$mi$$ed. 

The  facts  are  stated  in  the  opinion. 

Mr.  WillUuB  B.  Stoddard,  for  appel- 
lees, for  motion: 

The  claim  is  against  each  defendant  seyer- 
ally. 

SteuHiH  T.  Dunham,  116  U.  8.  61  (29:  829); 
BaOard  Paving.  Co  y.  Mu^ord,  100  U.  8. 147 
(26:  691). 

The  amounts  in  controyersy  against  all  of  the 
defendants  cannot  be  added  together  to  giye 
this  court  Jurisdiction. 

Oibmn  T.  SfvitfMt,  122  U.  8.  27  (80:  1088); 
Minor  y.  Bogen.  40  Conn.  620;  Boono  t.  Oiti- 
§0ns  8a^  Bank,  84N.  T.  88. 

There  was,  beyond  all  question,  a  yalid  and 
completed  gift  in  each  case,  and  the  esUte  of 
Mrs.  Clark  haa  no  interest  in  the  matter. 

CfamjfB  Appeal,  86  Conn.  88 ;  Kdrrigan  t. 
Bautigam,  48  Conn.  17;  Qerrieh  y.  Nem  Bedford 
Savings  Intft.  128  Mass.  169;  Martin  t.  Funk, 
76  N,  T.  184;  BUudA  t.  Loeko,  62  N.  H.  288; 
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Howard  y.  Windham  Co.  8av.  Bank,  40  Yt  607; 
Bay  y.  Simmom,  11  R  I.  266. 

ileeers.  J,  M,  Buckingham  snd  Slaieom 
E.  Baldwin,  for  appellant,  against  motion: 

The  decree  settles  the  ricbt  of  the  estate  as  to 
the  whole  fund,  as  an  entirety. 

Knapp  V.  Banks,  48  U.  8.  2  How.  78  (11: 
184);  S/dclds  y.  Thomas,  58  U.  8.  17  How.  S 
(15:  98);  Freeman  y.  Dawson,  110  U.  8,  3<H 
(28:  141);  The  Connemara,  103  U.  S.  754  (2C: 
822);  Kenaday  y.  Edwards,  184  U.  8.  117,  123 
(88:  858,  856). 

The  gift  was  incomplete  and  testamentary. 

Basket  y.  BdsseU,  107  U.  8. 602,  610,  614(27: 
500,  502). 

There  was  no  delivery  of  the  iMink  bodks  to 
the  intended  donees,  and  this  is  fatal  to  their 
claim. 

Pierce  y.  Boston  Five  Cent  8av.  Batik,  12*J 
Mass.  480. 

The  transfers  to  the  names  of  the  donees  on 
the  bank  ledger  and  pasK-books  are  explsinrd 
and  controlled  by  the  additions  of  '*Irene  Clark, 
trustee,"  and  '*only  Irene  Clark  has  power  to 
draw." 

Dougherty  y.  Moore,  71  Md.  248. 

No  written  assignment  of  a  chose  in  actSoa 
undelivered  affects  the  title. 

Bough  y.  Baileu,  82  Conn.  288, 290. 

No  deposit  in  the  donor's  nsme  as  trustee  for 
another,  though  coupled  with  a  declaration  to 
the  donee  that  he  has  done  so,  passes  title,  if 
the  owner  meant  to  retain  control  of  the  fund 
during  his  life. 

liutt  y.  Morse,  142  Mass.  1;  Burton  t.  Brings 
port  8ao.  Bank,  62  Conn.  898, 402. 

Mr.  Justice  Blatehford  deliyered  Um 
opinion  of  the  court : 

On  or  about  the  14th  of  April,  1887,  Hra. 
Irene  Clark,  of  Milford.  New  Hayen  County, 
Connecticut,  died,  leaying  a  will  whicfa  ccjo- 
tained  the  following  proyisions:    (1)    She 

gaye  to  her  husband,  Bela  Clark,  all  of  htar 
ousehold  furniture,  including  beds  and  bed- 
ding, pictures  and  si  Iyer- plated  ware ;  (3) 
She  gaye  to  her  grandniece.  Martha  A.  Bock- 
ingham,  and  to  flye  other  persons,  one  of 
whom  was  Emma  J.  Clark,  the  wife  of  Alber- 
tus  N.  Clark,  one  Mary  Bell  Clark  and  ooa 
£llen  C.  Piatt,  all  of  her  personal  esUte,  in- 
cluding her  wearing  apparel,  to  be  equislly 
diyided  between  them ;  and  (8)  she  appoint- 
ed Albertus  N.  Clark  to  be  her  executor. 
This  will  was  duly  admitted  to  probate  in  tlie 
proper  court  on  the  16th  of  April,  1887,  and 
Albertus  N.  Clark  qual ified  as  executor.  The 
inyentoiT  of  the  estate  showed  that  she  had 
$7,609.88  in  cash,  deposits  in  sayings  bank» 
and  bank  stock ;  $191.80  in  hoosehold  good^. 
and  $48.60  in  wiring  apparel. 

Mutha  A.  Buckingham,  wly^  ^^  become 
Martha  A.  Miller  by  marriage,  a  citisen  ol 
Iowa,  filed  a  bill  in  equity,  on  the  8d  of  Jait< 
nary,  1889,  in  the  Circuit  Court  of  the  UniUnI 
States  for  the  District  of  Connecticut,  agaimA 
Emma  J.  Clark,  Mary  Bell  Clarlu  Ellen  C. 
Piatt  and  Albertus  N.  Clark,  citiieMof  Coa* 
necticut  The  bill  aeU  forth  the  death  «>f 
Irene  Clark,  her  will  and  its  admission  topn»- 
bate,  and  the  qualifying  of  Albertoa  N.  dark 
ai  executor.    It  farther  allegei  that  the  de- 
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ceMed  left,  ii  a  part  of  her  estAte.|4.600  and 
accrued  interest,  deposited  in  the  Connect- 
Icot  8aTingt  Bank  of  New  Haven,  Connect- 
Icot ;  that  such  sum  was  evidenced  br  three 
b«nk-bo(^  one  in  the  name  of  Ellen  C. 
Piatt,  one  in  the  name  of  Marj  Bell  Clark 
and  one  in  the  name  of  Emma  J.  Clark,  each 
of  which  books  represented  the  deposit  ci 
the  sum  of  $1,500  and  accrued  Interest ;  that 
such  books  were  in  the  possession  of  Irene 
Clark  at  the  time  of  her  death,  and  came  in- 
to the  possession  of  Albertus  N.  Clark,  as 
executor,  who,  as  such  executor,  was  right- 
fully entitled  to  the  possession  of  them  and 
to  such  deposits  of  money ;  that  he  wrone- 
fully  parted,  or  was  intend in^c  to  part,  wiQi 
the  possession  oi  such  books  and  deliver  them 
[Mftl  respectively  to  the  three  parties  in  whose 
names  they  stood ;  that  such  books  were  thai 
wrongfully  in  the  possession  of  said  parties ; 
that  the  money  represented  by  them  was,  at 
the  time  the  executor  made  his  inventory,  and 
also  now,  in  said  Connecticut  Savings  Bank ; 
that  he  bad  wrongfully  neglected  to  include 
in  his  inventory  the  said  $4,500;  and  that 
that  sum  is  wrongfully  withheld  from  said 

The  prayer  of  the  bill  is  for  a  decree  com- 
pelling the  three  other  defendants  to  turn 
over  to  the  executor  the  said  bank-books,  and 
ordering  him  to  receive  them  and  the  money 
deposited  in  the  Connecticut  Savings  Bank, 
and  to  include  the  said  sum  of  $4,500  and  ac- 
crued interest  as  assets  of  the  estate  ai  Irene 
Clark,  and  to  amend  his  inventorr  so  as  to  in- 
clude the  same,  and  to  make  flnai  disposition 
of  said  money  according  to  the  provisions  of 
the  will  of  the  deceased.  An  answer  on  oath 
is  waived.  The  defendants  joined  in  a  de- 
murrer to  the  bill,  which  was  overruled; 
and  they  then  Joined  in  an  answer,  to  which 
tliere  was  a  replication,  and  proofs  were 
Uken. 

The  court,  held  by  Judot  Shipman,  entered 
a  decree  dismissing  the  bill.  The  court (40 
Fed.  Hep.  15)  decided  the  case  in  favor  of 
the  dcfendnnts  on  the  merits,  the  opinion  hold- 
ing that,  on  the  facts  oroved,  the  gifts  of  the 
moneys  to  the  three  female  defeimants  were 
valid  as  gifts  ini^  rtrrjs,  and  were  accepted 
by  the  donees  during  the  lifetime  of  the  tes- 
Utrix.  The  plaintiff  has  appealed  to  this 
court.  The  amount  represented  br  each  of 
the  three  bank-books,  on  the  15th  of  January, 
1880.  did  not  exceed  the  sum  of  |1. 799.01, 
the  aggregate  of  the  three  being  $5,877.88. 
The  defendants  now  move  to  dismiss  the  ap- 
peal, for  want  ci  jurisdiction,  because  tae 
matter  in  dispute  as  to  each  of  the  defendants 
ether  than  the  executor  does  not  exceed  the 
sum  or  value  of  $5,000.  United  with  it  is  a 
motioQ  to  affirm. 

We  are  of  opinioo  that  the  appeal  must  be 
dismissed,  on  the  ground  that  the  interest  of 
the  plaintiff  does  not  exceed  $5./)00.  As  the 
total  amount  involved  is  only  $5,877.88.  and 
the  interest  <tf  the  plaintiff  In  that  sum  is, 
under  the  will,  only  one  sixth  thereof,  or 
$886. 80).  this  coort  iMi  BO  JuriMlictioA  of  h« 
appeal. 

Appml 


WHEBUKO  A  BELMONT  BRIDGB 
COMPAirr,  F^f.  im  Brr., 

«. 

WHEEUNO  BRmaE  COHPANT. 


8.CL  Beporter^  ed.  flV-ML) 


Jmdgimmt  qf  t€&U  eowri,  tMsa  Jlmal^'nvfnim 
ff^fTjf  t9ffMt$''''0WfTtndtt  ^  p0w$t  af  ffttn^ 

aMn#* 

L  A  Jodcmeot  Cor  the  ooodsmnatloo  of  landa 
whieh  the  Sapremo  Orart  of  a  State  holds  to  b# 
floal  wlU  be  oomtdered  a  final  Judcmeot  In  thie 
oooit,  In  ezerolBtng  tts  appeUateJoriediotloo;  the 
estimate  of  the  oompensatlon  maj  be  treated  a» 
adistlnot  proceeding. 

1  TheVtrginlaLawof  10tt,prohfb«tta«theoourt» 
of  the  ooontltis  from  Hoenstnt  a  ferry  within 
half  a  mile  from  an  estabUshed  ferry,  was  not  » 
oootract,  tmt  was  subleot  to  be  repealed  ai  any 


8.  Pie  mere  tfansferfrom  veedor  to  ?eodes  of 
ezlstlnff  rlfbts  and  prfvUegesof  a  ferry  oooipany 
doesnotadd  anjrthint  to  euoh  rlglits  and  prtvt> 
letea,  nor  five  them  any  addttlooal  foroe  or  valid* 
Ity. 

1  AnaUefedsafieDder  orsoBpeosiooof  a  power 
of  govemmeot  respeetlng  any  matter  of  publlo 
ooooern  must  be  shown  by  olear  andnneqatvoeal 
lanyaace;  It  oannot  be  tofarred  from  aoy  InhtbA* 
tioas  upon  partloolar  oOoen,  or  spooial  trlbo- 
nail,  or  from  any  doubtful  or  unoertaln 


JVa.  1485.J 
;  JB90.   Deeidtd  JM.  S.  IS9J. 

rr  ERROR  to  the  Supceme  Court  of  Appeala 
oi  West  Virginia,  to  review  a  jodgmenl 
of  that  court  afflnnlng  a  judgment  of  the  Cir- 
cuit Court  of  Ohio  Coun^  In  that  State  for  the 
condemnation  of  property  for  a  bridge  over  th» 
Ohki  River. 
On  motion  to  dismiss  or  aflino.    4l>^-<*' 

Statement  by  Mr,  JuiUm  Ftolds 
This  was  a  proceeding  commenced  by  peti- 
tion in  a  court  of  west  Virginia  by  th» 
Wheeling  Bridge  Company,  a  corporation  un- 
der the  laws  of  that  Sute,  to  oondfinn  for  lt» 
use  a  parcel  of  ground  owned  by  the  Wheel- 
ing and  Belnaont  Bridge  Company,  acorpora- 
tioQ  formed  under  the  laws  of  Virginia,  of 
which  the  territory  composing  West  Virginia 
was  then  a  part.  The  petittooer  represents- 
that  it  was  created  a  corporation  fdr  the  pur- 
pose of  constructing  and  maintaining  a  bridge- 
across  the  Ohio  River,  from  a  point  on  the 
east  side  of  Its  main  channel  «orth  of  the* 
public  landing  in  the  City  of  Wheeling,  ta 
a  point  nearly  oppoeite  on  Wheeling  Island 
in  that  city— the  bridge  to  be  for  public  use ; 
and  that  (n  order  to  construct  ii  and  its  ap- 
proaches it  Is  necessary  to  build  over  and  to* 
take  a  parcel  <tf  land  belonging  to  the  Wheel- 
ing ana  Belmont  Bridge  Company  oa  Wheel- 
lag  Island,  which  parcel  Is  described  Ib  tbr 
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petition  and  designated  on  an  accompanying 
plat,  and  contains  about  thirty  perclies. 

The  petitioner  avers  that  there  is  no  lien  or 
charge  upon  the  parcel  of  land ;  that  it  is  un- 
able to  agree  with  the  Wheeling  and  Belmont 
Bridge  Company  on  the  terms  of  purchase, 
and  that  the  land  is  necessary  for  the  construe- 
toin  of  the  proposed  bridge  and  the  approaches 
to  it.  It  therefore  prays  that  notice  may  be 
given  to  the  Wheeling  and  Belmont  Bridge 
Company  of  the  filing  of  the  application, 
and  that  the  same  will  be  heard  on  a  day 
designated ;  that  commissioners  may  be  ap- 
pointed by  the  court  to  ascertain  what  will 
be  a  just  compensation  for  the  land,  and  that 
upon  the  payment  of  the  compensation  thus 
ascertained  the  title  may  be  vested  in  the  pe- 
titioner. 

To  this  petition  the  Wheelin  g  and  Belmont 
Bridge  Company  appeared  and  tendered  seven 
pleas,  in  the  first  four  of  which  the  defend- 
ant joined  issue,  raiting  the  question  of  the 
necessity  of  the  parcel  of  land  desired  for  the 
purpose  of  maintaining  the  proposed  bridge 
of  the  petitioner  and  its  approaches,  and  of 
the  necessity  of  the  parcel  and  certain  struct* 
ures  thereon  for  the  proper  exercise  by  the  de> 
fendant  of  its  franchise.  The  issues  were 
found  in  favor  of  the  petitioner  by  a  jury, 
establishing  the  fact  that  the  land  desired  was 
essential  to  the  proposed  work  of  the  peti- 
tioner and  was  not  essential  to  the  proper 
exercise  of  the  franchise  of  the  defendant. 
No  questions  were  raised  as  to  the  correct- 
ness of  the  rulings  upon  the  trial  of  these 
issues,  at  least  none  which  can  be  considered 
by  the  court. 

The  other  three  pleas  raised  the  question 
of  the  power  of  the  Legislature  to  authorize 
the  construction  of  a  new  bridge  within  half 
a  mile  either  way  from  the  bridge  of  the  de- 
fendant,  to  transport  persons  and  property 
across  the  Ohio  River,  &e  defendant  contend- 
ing that  by  ita  charter  and  the  privileges  of 
owners  of  ferries  which  it  had  acouired  it 
had  become  invested  with  the  exclusive  riffht 
to  thus  transport  persons  and  property  within 
that  distance  of  its  bridge.  The  court  held 
the  pleas  insufficient,  and  rejected  them  and 
rendered  judgment  sustaining  the  proceed- 
ings for  the  condenmation  of  the  property,  ad- 
judging that  it  was  necessary  for  the  petition- 
er to  take  it  for  the  purpose  of  prosecuting  its 
proposed  work  and  was  not  necessary  to  the 
(tefendant  for  the  exercise  of  ita  franchise. 
The  court  thereupon  named  commissioners 
to  ascertain  what  would  be  just  compensation 
for  the  la  nd.  A  writ  of  error  was  subsequently 
allowed,  the  proceedings  of  the  commissionen 
stayed  and  the  case  taken  to  the  supreme 
court,  where  the  judgment  of  the  lower  court 
was  affirmed.  To  review  this  latter  judgment 
the  case  is  brought  here. 

Mr.  W.  P.  Hiib1>»rd»  for  defendant  in 
error,  for  motion. 

Meun,  Daniel  Lamb*  A*  J.  Clarke  and 
Henrj'  M*  RtieeeU*  for  plaintiff  in  error, 
against  motion.  % 

Mr,  Ju$Uo$  Field  delivered  the  opinion  of 
the  ooott: 

The  defendant  in  error,  the  plaintiff  below. 
mawm  in  the  alternative  to  dismiss  the  appeal 
on  the  ground  that  the  judgment  recovered 
:ia  not  final,  or  to  affirm  the  judgment  on  the 
^•8 


ground  of  the  manifest  insufficiency  of  the 
errors  assigned.  The  essential  ponits  of  con- 
tention in  the  case  related  to  the  necessity 
of  the  property  for  the  purpose  of  the  peti- 
tioner, and  to  its  necessity  to  the  defendant 
for  the  proper  exercise  of  its  franchise.  The 
judgment  for  the  condemnation  was  conclu- 
sive upon  both  particulars.  A  right  lo  con- 
demn, as  held  by  the  Supreme  Court  of  the 
State,  is  to  be  determined  before  the  ap- 
pointment of  commissioners  to  estimate  the 
amount  of  compensation  to  be  made.  Balti- 
more d  O.  R.  Co.  V.  Pittsburg,  W.  d  K,  R. 
Co.  17  W.  Va.  812.  If  the  judgment  had 
been  different  all  further  proceedings  would 
have  been  ended.  Being  for  the  condemns- 
tion,  the  estimate  of  the  compensation,  which 
was  to  follow  was  to  be  De  made  by  commis 
sioners,  to  be  appointed,  and  might  there- 
fore be  treated  as  being  a  distinct  proceed- 
ing. The  judgment  appears  to  have  been 
considered  bv  that  court  as  so  far  final  as  to 
justify  an  appeal  from  it;  and  if  the  Su- 
preme Court  of  a  State  holds  a  judgment 
of  an  inferior  court  of  the  State  to  be  final 
we  can  hardly  consider  it  in  any  other 
light,  in  exercising  our  appellate  jurisdic- 
tion. The  motion  to  dismiss  must  therefore 
be  denied.  But  upon  the  motion  to  affirm, 
other  considerations  arise  upon  the  6tb,  6th 
and  7th  special  pleas,  which  were  held  in 
sufficient  and  rejected.      i 

The  fifth  special  plea  sets  forth,  in  sub- 
stance, that  defendant  was  organized  under 
a  charter  from  the  State  of  Virginia  to  erect 
a  bridge  across  the  Ohio  River  at  or  near 
the  Town  of  Wheeling:  that  in  pursuance 
of  the  charter  it  erected  and  had  for  many 
years  maintained  for  public  use.  in  consid- 
eration of  tolls  lawfully  exacted,  a  wire  sns- 
pension  bridge  extending  from  the  eastern 
4hore  of  the  river  at  Tenth  Street  in  the 
City  of  Wheeling  to  the  eastern  shore  of 
Dane's  or  Wheeling  Island;  that  it  was  em- 
powered by  the  Legislature  to  purchase,  ac- 
quire and  hold  all  ferry  rights  and  privi- 
leges between  Zane's  Island  and  the  main 
Virginia  shore  at  the  City  of  Wheeling;  that 
in  the  year  1847  there  was,  and  for  many 
years  had  been,  between  those  points,  a  fer- 
ry maintained  and  owned  by  certain  parties 
named,  together  with  the  rights  and  privi- 
leges by  law  incident  thereto;  that  in  Sep- 
tember, 1847,  it  acquired  by  purchase  from 
them  the  said  ferry  and  the  rights  and  privi- 
leges thereof,  and  has  since  owned  and  en- 
joyed the  same;  that  its  present  toll  bridge 
was  erected  and  has  been  maintained  sub- 
stantially in  the  location  of  the  ferry,  and 
by  the  use  of  the  bridge  for  the  public  it 
has  kept  in  full  force  and  vigor  the  rights 
and  privileges  appertaining  to  the  ferry. 
The  plea  also  sets  forth  that  at  the  tine 
when  the  defendant  acquired  the  ferry  and 
the  rights  and  privileges  incident  thereto, 
one  of  them  was  the  exclusive  right  to 
transport  persons,  animals  and  vehiclea 
across  the  Ohio  River  within  the  limit*  of 
one  naif  a  mile  from  the  ferry;  and  that  the 
bridge  proposed  to  be  built  by  the  petitkmer 
is  to  be  located,  and  the  whole  parcel  of 
land  proposed  to  be  condemned  is  situated, 
within  half  a  mile  of  the  said  ferry  and  of 
the  defendant's  bridge. 

1S8  r.  s. 
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The  sixth  special  plea  embodies  substan- 
tially the  averments  of  the  fifth  with  an  ad- 
ditional one  to  the  effect  that  out  of  the 
powers  and  authorities  granted  to  the  de- 
fendant and  the  acquisition  by  it  of  the  said 
ferry  and  the  rights,  privileges  and  franchises 
thereof,  a  contract  arose  between  the  State  of 
Virginia  and  the  defendant,  that  it  Ahould 
have  and  enjoy  during  its  chartered  existence 
the  exclusive  privilege  of  transporting  oer- 
soDs,  animals  and  vehicles  across  the  Ohio 
Hiver  at  all  points  within  half  a  mile  of  the 
location  of  the  ferry ;  that  upon  the  formation 
of   the  State  of  West  Virginia  it  became  a 
party  to  the  contract  and  is  bound  by  it,  but 
that  the  Legislature  of  the  State,  not  regard- 
ing its  obhi^ations,  in  March.  1882,  passed 
an  Act  providing  that  corporations  might  be 
formed,ior  the  purpose  of  erecting  and  main- 
taining toll  bridges  over  the  Ohio  River  for 
the  transportation  of  persons,  vehicles  and 
other  things,  and  that  no  ferry  privileges  or 
franchises  should   preclude  tne  erection  of 
such  bridges  or  entitle  the  owner  to  damages 
by  reason  thereof.    The  defendant  avers  ^at 
this  Act  of  the  Legislature  of  West  Virginia  is 
unconstitutional  and  void,  as  impairingthe 
obligation  of  the  contract  between  West  vir- 
ginia  and  Virginia  and  the  defendant.    The 
seventh  special   plea  adds   nothing  material 
r^  averments  of    the  other  two. 
The  contention  of  the  defendant  is,  that  by 
^^«  acquisition  of  the  ferry  and  its  privileges 
and  the  authority  to  construct  its  bridjre  it  has 
icie  exclusive  right  to  transport  passengers, 
animals  and  vehicles  over  the  Ohio  River  at 
f^  points  within  a  half  a  mile  of  the  bridee. 
neM{«  "?u  ^^^^}^  ,**  purchased— the  one  con- 
JriJ??.  ****  mainland  with  Wheeling  Island 
sive  n J^^"^^  **  *"  ^^^^y  ^y*  and  no  exclu- 
then  \^ft^^f^  ^^^^  ^  *^  claimed  now,  were 
quent  ^^'^,  H  ^  franchise.     The  subee- 
IW   n^ifl'?.'.  ^T  °'   Virginia,  passed  in 
couotiSf  i*^*'^^\';«^  ^^?  ^"^  ^^  ^e  different 
*  mileiJ^^^^J^^'^^A^S  a  ferrj  within  half 
^^^y    i.?j*,  ajwct  line  from    an  established 
contrict      T*    "  nothing  of  tbe  nature  of  a 
f^epart     .«  ^^  a  mtuitous  proceeding  on 
beoeat  \P^^^  legislature  by  which  a  certain 
^"t  not     "  conferred  upon  existing  ferries. 
u^^  thJ^I^.^t^^^  ^7  '^y  conditions  that 
r  ^aa^^  ^^'  **^  ^^  character  of  a  contract. 


\^  ^  \nmtter  of  ordinary  lefirislationi^sub 
^"^^©Jt^^^lPff*^^  ?*,*?^*l?*e  ^hen  in  th( 


^  ^oi?}^  ^'  ^f  I^J?isIature  the  public  inter- 
chaae  ^^J^^^^  t^e  repern.  The  mere  nur- 
P^'Jvf  i^V  the  defendant  of  existing  rights  and 

>(lor  ^  to  suppose  that  the  transfer  from 

^.  o>.^Tf5u®®  ^^  ^^^?^  *°  additional 
S^^<it  ^"ili^iT-  ^ere  the  prohibition  of 
Um^.  ..''£♦1?^*^'"  """^^  SP^^  the  county 
5^^^\5?*^  ^  *?  °2  ^*y  affected  the  legis- 
!^'*«.  iSS^^®^  ^^  ^^c  State.  Fannina  v  &n- 
H  fK^^  U.  S.  16  How.  524  ri4  •  iHqT"   ^ 


.  ^•u»f.* -^-  ^*  "**«  «^*'«— «iuv  «:oniain  any 

••'  ^^^U^\?''  ^P^^^  ^«  S^^..  ^  authorize  the 
?>ii^^^?^  ^1  another  bridge  within  the 
.  ^^Id^  claimed  whenever  the  i,ublic  interest 
i  •l^hi*?'^^^*^  ^^'  ^^  alleged  surrender  or 
«K^  ^^^**  ^*  *  power  of  ^ovpmment  respect- 

•^ow*^  matter  of    public  concern  must  be 

U^  ti  ^y  clear  and  unequivocal  language ;  I  ttfurfout,— see  noU  to  Gall  v.  Palmer, »,  660. 
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it  cannot  be  inferred  from  any  inhibitiona 
upon  particular  officers,  or  special  tribunals, 
or  from  any  doubtful  or  uncertain  expres- 
sions.    As  was  said  substantially  In  the  case 
of  Charlei  Biter  Bridge  v.  Warren  Bridge,  86 
U.  8. 11  Pet.  420,  548  [0 :778.  824],  whenever 
it  is  alleged  that  a  State  has  surrendered  or 
suspendea  its  power  of  improvement  and  pub 
lie  accommodation  on  an  important  line  ot 
travel,  along  which  a  great  number  of  per- 
sons must  daily  pass,  the  community  has  a 
right  to  insist  that  its  surrender  or  suspen- 
sion shall  not  be  admitted,  in  a  case  in  which 
the  deliberate  purpose  of  the  State  to  make 
such  surrender  or  suspension  does  not  appear, 
referring  to  several  aajudications  of  this  court 
in  support  of  the  doctrine.    And  whatever  of 
exclusiveness  there  was  in  the  privilege  ex- 
tended by  the  Act  of  1840  within  half  a  mile 
on  each  side  of  an  established  ferry  was  re- 
pealed in  1882.    From  that  time  the  defend- 
ant could  claim  no  exclusive  privilege  to 
transport  passengers,  animals  and    vehicles 
over  the  Ohio  River  within  the  distance  men- 
tioned under  the  repealed  Statute,  even  If  it 
could  have  done  so  before. 
Judgment  afflrmed. 


UNITED  STATES  MORTGAaB  COM* 
PANY,  Appt., 
«. 
ANSON    8FERRY 


(See  &  a  Beportar*8  ed.  818-8B&) 

Authority  of  guardian  to  mortgage  war^9prop^ 
ertu—lUinoie  law^-right  of  redemptton-^^ew 
York  corporation  may  loan  money  at  rate  of 
interest  of  the  8tate  tthere  loan  is  made—^tats 
lato  governs  interest— interest  on  overdue 
coupons— agreement  to  take  lesser  sum — usury 
— rate  qf  interest  on  guardian's  mortgage 
(tfter  ward  beeomes  qf  age, 

1.  By  the  law  of  HUdoIs  a  guardian  has  authority^ 
by  leave  of  the  oounty  court,  to  mortgage  the 
real  estate  of  bis  ward  to  aeoore  the  payment  of 
moneys  borrowed  to  be  used  in  improving  thm 
ward^s  property  or  to  dlsoharga  existing  mnrU 
gages  upon  it. 

S.  By  the  law  of  that  State  the  whole  snbjecr  of 
mortgaging  the  real  estate  of  the  ward  Is  for  tha 

KOTB.— Cisx  lod,  at  to  usury.  See  note  to  Slaeiim 
▼,  Fomery,  8: 206. 

That  purchase  of  obUgation  at  less  than  face  value 
ia  not  usurvn  see  note  to  Nichols  v.  Fearson,  8: 828. 

New  seeurllies  for  usuriottt  loan,  when  vaMd,  See 
noU  to  Walker  v.  Bank  of  ^^asbinffton,  11:  t9L 

That  usury  m  a  substituted  security  revives  orlw 
ifuO;  valid  daim  isnot  invaUdated  tty  being  indudee 
In  a  usurious  aecurittf  •— see  note  to  Kewell  v.  Nixon, 

That  taMng  interest  in  advance  is  not  usury,  see 
noU  to  Fleckner  v.  Bank  of  United  States,  6: 08L 

^  to  itftin/ by  tuittonal  banlcs,  see  not«  to  Earmera 
ft  U.  Nat.  Bank  v.  Dearlnir,  28: 188. 

Asto  who  may  set  up  usury;  purchaser  of  equUy  of 
redemption,  ete.i—see  note  to  De  Wolf  v.  Johnson, 

Am  to  vUadino  and  proof  of  usury;  question  for 
fmy.-eee  noU  to  Levy  v.  Gadsby,  2: 401. 
As  to  acts  of  lender^s  anent;  When  tronsoetiofi 
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defeennlnatlOD  of  the  fuardian  and  the  oonoty 
eourt,  solxjeot  to  the  restrlottont  that  the  mort- 
gage, tf  not  in  fee,  must  not  extend  beyond  the 
minority  of  the  ward,  and  that  the  Indebtednen 
matore  at  a  time  not  beyond  sooh  minority,  and 
arise  out  of  and  ha^e  appropriate  oonneotion 
with  the  management  of  the  ward*a  estate. 

t.  It  Is  not  necessary  to  the  yaUdlty  of  a  mortgage 
made  by  a  guardian  on  his  ward*B  property  that 
it  should  expressly  reserve  the  right  of  redemp- 
tion, where  that  right  is  given  by  the  statute;  and 
It  will  be  assumed  that  the  court  in  granting 
leave  to  mortgage  discharged  its  duty  by  ascer- 
taining upon  proper  proofk  or  its  personal  knowl- 
edge the  propriety  of  the  mortgage. 

4.  A  corporation  of  New  York  authorised  by  its 
charter  to  lend  money  on  bond  and  mortgage  on 
real  estate  within  the  United  States  is  not  re- 
stricted to  the  rate  of  interest  permitted  by  the 
laws  of  New  York  but  may  contract  for  such 
rate  of  interest  as  is  lawful  in  the  State  where  the 
loan  is  made  and  where  the  property  mortgaged 
is  situated,  although  such  rate  is  greater  than  is 
allowed  in  New  York  and  although  its  charter 
provides  that  it  shall  not  loan  at  a  rate  of  inter- 
est exceeding  the  legal  rate. 

ft.  Whereacontractof  loanwas  madeandistobe 
performed  iii  a  State,  interest  must  be  allowed  or 
disallowed  as  may  be  required  by  the  law  of  that 
State. 

•.  In  Illinois,  interest  wUl  not  be  allowed  upon 
overdue  interest  coupons  representing  the  stipu- 
lated interest  of  a  bond  and  mortgage  executed 
by  a  guardian  upon  the  real  estate  of  his  ward;  a 
party  is  not  bound  by  a  contract  made  before  in- 
terest is  due  for  the  payment  ot  compound  inters 


r.  Where  a  certain  sum  of  money  Is  due  and  the 
creditor  enters  into  arrangements  with  his  debtor 
to  take  a  lesser  sum,  provided  that  sum  is  secured 
in  a  certain  way  and  paid  at  a  certain  day,  but  if 
any  of  the  stipulations  of  the  arrangement  are 
not  performed  as  agreed  upon,  the  creditor  is  to 
be  entitled  to  recover  the  whole  of  the  original 
debt,  such  remitter  to  his  original  rights  does  not 
constitute  a  penalty,  and  equity  will  notinterfSre 
to  prevent  its  observance. 

t.  In  Illinois  an  agreement  made  after  hiiterest  Is 
due  to  make  it  a  principal  sum  does  not  render 
the  transaction  usurious;  but  where  a  guardian 
on  the  settlement  of  a  loan  allows  interest  upon 
interest,  and  there  was  no  contract  that  the  cred- 
itor should  receive  usurious  intetest,  the  remedy 
is  to  correct  the  settlement  and  not  to  forfeit  the 
interest. 

t.  Although  In  Illinois  a  guardian  cannot  crsale  a 
debt  secured  by  mortgage  that  does  not  mature 
at  or  before  his  ward^  majority,  nor  contract  fer 
the  payment  of  interest  after  the  ward  reaches 
full  age,  yet  the  rate  of  interest  after  his  majori- 
ty Is  not  oontroUed  by  the  statute,  but  by  the  ex- 
press contraoL  where  the  ward  allows  the  debt  to 
remain  unpaia  after  his  majority;  but  when  the 
debt  is  merged  in  a  Judgment  or  decree  the  con- 
tract ceases  to  exist  and  the  rate  of  interest  is 
thereafter  controlled  by  the  statota. 

[No.  ».] 

Argutd  Jom.  81,  FA.  S,  2890.    IkMtdM.M, 
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APPEAL  from  a  decree  of  the  Circuit  Court 
<tf  the  United  Butes  for  the  Northern  Dis- 
trict of  niinoia,  ordering  the  tale  of  oertaio 
real  propertT  in  tiie  City  of  Chicago  to  latiiify 
certMn  dodos  and  mortgages  executed  apon  it 
by  a  gnerrHaii.    BtfMnu. 
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Statement  by  Mr,  Jtuiiee  Harlmas 

This  appeal  brings  up  for  review  a 
(24  Fed.  Kep.  8dS.  and  20  Fed.  Rep.  727) 
ordering  the  sale  of  certain  real  property  ia 
the  Citv  of  Chicago,  belonging  to  the  ap- 
pellee &enry  W.  Kinsgbury,  in  eatisfactioo 
of  the  aggregate  amount  found  to  be  doe  on 
three  bonds  given  by  his  guardian  to  the 
United  States  Mortgage  Company,  with  the 
approval  of  the  County  Court  of  Cook 
County — by  which  court  the  guardian  wa#  tmim 
appointed — ^for  moneys  borrowed  to  be  used  *-  ^ 
in  improving  the  ward's  property  and  dis- 
charging certain  incumbrances  upon  it  The 
bonds,  all  signed  by  the  guardian,  were 
payable,  resp^ively,  Mayl,  1882,  April  1. 
1888,  and  December  1,  1888,  and  eadi  one 
was  secured  by  mortgage  of  distinct  parts 
of  the  real  estate  directs  to  be  sold.  The 
mortgages  bear  date,  respectiTely,  July  10. 
1872,  ApHl  1,  1878,  and  December  1.  18:«. 
and  provide,  as  do  the  bonds,  that  upon  de- 
fault continuing  for  one  month,  in  the  pay- 
ment of  interest  as  stipulated,  the  principal 
sum,  together  with  all  arrearages  of  interest 
thereon,  should,  at  the  option  of  the  Mort- 
gafre  Company,  become  imm.'diately  due  and 
collectible.  Default  having  occurred  and 
continued  for  one  month  in  the  payment  of 
interest  on  each  of  the  Loads,  the  dompeny. 
on  the  2d  of  November.  1877,  exemieea  th!at 
option,  declared  the  principal  and  all  arrear- 
ages of  interest  to  oe  immediately  payable 
and  collectible,  and  within  a  few  dm  after 
that  date  brought  the  present  auit  for  fore- 
closure. 

The  circumstances  under  which  the  boods^ 
coupons  and  mortgages  were  executed  are  tm 
follows : 

On  the  6th  of  July,  1872,  Anson  Sperry, 
guardian  of  Kingsbury,  presented  his  peti- 
tion, properly  verified,  to  the  County  (^mrt 
of  Cook  County,  showing  that  the  real  prop- 
erty of  the  minor  was  subject  to  incumbrance 
by  mortgages  to  the  amount  of  about  $78, 500 ; 
that  the  debts  secured  by  some  of  them  were 
due,  and  the  holders  demanding  payment; 
that  the  holders  of  other  mortgage  debte,  aooo 
to  mature,  were  willing  to  accept  payment 
and  to  assign  or  cancel  Uielr  mortgagee ;  that 
upon  all  of  the  mortgagee  considerable  accu- 
mulations of  Interest  were  due  and  unpnid ; 
that  a  portion  of  the  real  estate  belonging  to 
the  minor  consisted  of  lot  six  and  a  part  of 
lot  five,  in  block  twenty-five  of  the  oririna) 
Town  of  Chicago,  and  that  the  bniloiBgB 
formerly  thereon  were  destroyed  by  fire  Oru 
tober  0,  1871 ;  that  the  premises  cooetitufeed  a 
very  large  part  of  his  estate  in  point  of  pio- 
ductive  value,  were  centrally  located  la  CU- 
cago,  and,  before  the  destruction  of  the  bnild- 
inffs  thereon,  yielded  larce  rents ;  that  la  tke 
iudgment  of  all  persons  interested  in  the  ee-  r«iA| 
tate  and  in  its  proper  management,  the  build-  ^ 
Ingt  should  be  restored,  and  the  jpioperty 
mMe  productive ;  that  no  money  had  oone  lo 
the  guardian's  hands  with  which  to  liquidate 
the  existing  mortgage  debts  or  the  aoconra- 
lated  interest  thereon ;  that  the  rente  froos  the 
estate  being  InsuflBcleot  for  that  purpoee,  H 
was  necessary  that  provision  be  made  to  pm- 
yent  the  foreclosure  oi  the  mortgagee ;  iket 
there  was  no  money  oi  ttie  estate  to  be  ap- 
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plied  in  rettoring  the  baildingt ;  thtt  the 
eoft  of  oooftructiDg/BQitable  buildinffs  upon 
the  premiaee  woula  be  about  $100»()i00;  and 
that  for  the  porpoee  df  funding,  consoHdat- 
ing  and  paying  off  the  mortgi^  debts  and 
oonitructing  proper  but  Id  inn,  it  would  be 
neoeaaary  to  borrow  about  $200,000. 

The  prayer  of  the  ruardian  was  that  he  be 
authorfzea  to  negotiate,  for  the  purposes 
suted,  a  loan  of  not  exceeding  $200,000,  and 
to  pay  usual  and  reasonable  commissions  and 
brokerage  therefor,  upon  such  terms  and  for 
such  time  as  shall  be  approved  by  the  court 
and  allowed  by  law,  the  mortgage  to  rest 
upon  certain  premises,  belonging  to  the 
minor,  the  metes  and  bounds  of  which  are 
giTon  in  the  petition  of  the  guardian.  The 
authority  asked  for  was  given,  and  a  loan  in 
gold  for  $176,000  was  negotiated  with  the 
appellant.  The  bonds  given  therefor  were 
made  payable,  in  gold.  May  1,  1882,  with 
interest  (evidenced  by  coupons  signed  by 
the  guardian)  in  like  coin  at  the  rate  oi  nine 
per  rent,  payable  semi-annually,  until  the 
principal  was  paid,  and  the  mortgage  to  se- 
cure the  payment  of  principal  and  interest 
WHS  submitted  to  and  approved  by  the  county 
court  The  order  of  approval  was  maoe 
August  6,  1873. 

Subsequently,  on  the  4th  of  September, 
1872,  the  guardian  filed  in  the  county  court 
an  inventory  of  the  real  and  personal  estate 
of  the  minin*,  which  recited  all  the  mortgages 
upon  his  property,  including  those  execuUMl 
before  he  inherited  it,  and  the  i^ve  mort- 
gage  for  $175,000.  This  inventory  was  ex- 
annned,  approved  and  ordered  to  be  recorded. 
A  subsequent  inventory  filed  by  him  Decem- 
ber M,  1873.  showed  a  balance  of  receipts  in 
his  hands  of  $498.98,  and  a  cash  balance  d 
480,086.71  unexpended  from  the  loan  that 
£917]  had  been  authorized  by  the  court.  In  that 
repott  he  said:  "That  upon  consultation 
with  all  parties  interested  and  with  persons 
of  sound  discretion,  and  without  interest,  It 
is  thouffht  best  to  construct  on  the  north  one 
hundrea  feet  of  lot  six,  fronting  on  the  alley 
north  oi  Randolph  Street,  and  being  the  north 
end  of  Randolph  Street  lot,  a  public  hall. 
There  are  no  halls  of  the  character  intended 
to  be  built  north  of  83d  street  and  east  <tf  the 
■outh  branch  of  the  Chicago  River,  and  the 
large  number  oi  conventions,  meetings,  con- 
cert readings  and  other  assembla^  oi  a 
like  dmracter  requires  proper  acoommoda- 
tioos.  The  ground  proposed  to  be  used  is 
useless  for  almost  any  other  purpose,  but  is 
a  source  of  larn  expense.  The  ground  is 
eighty  feet  wide  by  one  hundred  feet  deep, 
and  a  hall  with  seating  room  for  fifteen  to 
eighteen  hundred  poople  can  be  built  at  a 
cost  oi  about  $60,000,  from  which  an  annual 
income  of  $10,000,  at  least,  can  be  realized. 
An  entrance  can  bie  made  through  the  Clark 
Street  building,  and  the  basement  thereunder 
will  rent  for  the  purposes  oi  an  eating  house 
at  a  fsir  rent  All  ttie  propeity  beumring 
to  said  estate  is  liable  to  the  dower  right  of 
Mrs.  Jano  C.  Eingsbnrr,  of  cue  third  of  the 
net  income  thereof,  and  to  ttie  dower  right 
of  Mrs.  Eva  Lawrence,  of  two  ninths  oi  mid 
net  incooM.**  This  report  was  siamined, 
appfoved  aad  rscotdsdi 

ttsu.s. 


On  the  8d  of  March,  1878,  the  guardian 
presented  another  petition  to  the  county 
court,  showing  that  he  had  used  $68»848.80 
out  of  the  above  loan  in  paying  off  old 
mortgages  on  the  minor's  estate,  leaving  a 
balance  of  $12^.008.68,  which  he  estimated 
would  all  or  nearlv  all  be  reouired  in  the 
construction  of  buildings  then  oeing  erected 
on  the  Randolph  Street  front  of  lot  six  in 
block  thirty-five,  and  the  building  on  that 
part  of  lot  five,  in  the  same  block,  owned  by 
the  minor.  His  petition  also  showed  that 
the  rear  part  of  lot  six  had  upon  it,  before 
the  fire  of  1871,  a  public  hall  or  theater; 
and  that  upon  careful  consideration,  and  after 
consultation  with  judicious,  competent  per* 
sons,  it  was  best  for  the  estate  to  erect  a  pub- 
lic hall  upon  the  rear  of  that  lot,  having  its 
front  on  Clark  Street,  and  to  be  used  for  con- 
certs, lectures,  readings,  etc  It  further  ap- 
peared that,  in  addition  to  the  old  mortgnra 
previously  described,  there  were  two  other 
incumbrances,  that  were  either  in  whole  or 
in  part  charges  upon  the  estate  of  the  in- 
fant, and  which  amounted  to  $16,000  and 
interest ;  and  that  the  money  in  his  hands, 
of  the  former  loan,  would  be  needed  for  the 
buildings  on  lot  six,  and  more  was  needed  to 
erect  the  building  on  the  rear  oi  that  lot  and 
to  pay  off  mid  incumbrances.  His  petition 
showed  "that  the  entire  estate  of  the  mid 
Henry  W.  Kingsbury  consists  of  rml  estate, 
nearly  all  situate  in  the  City  of  Chicago, 
and  toe  only  revenue  and  income  of  mid  es- 
tate to  meet  the  various  chargm  and  incum- 
brancm  upon  it,and  itsexpensmand  taxatioiL 
must  be  derived  from  the  rental  of  mid  real 
estate ;  that  no  revenue  can,  in  his  Judgment 
and  that  of  ludicious  persons  with  whom  ho 
has  consulted,  be  derived  from  the  said  rear 
portion  of  said  lot  six  (8)  unlem  the  same  be 
improved ;  that  the  said  premism  have  here- 
tofore, as  thus  improved,  been  largely  pro- 
ductive and  profitable  until  the  mid  Improve- 
ments were  destroyed  by  fire,  and  it  is 
believed  that,  if  juoiciously  built  upon,  as 
proposed,  thc^  would  be  again  equally  pro- 
ductive and  profitable,  if  not  more  so.^  He 
therefore  asked  authori^  to  negotiate  an  ad- 
ditional loan  oi  876,000  in  gold  coin  or  the 
equivalent  thereof  in  paper  currency  oi  the 
United  States,  paying  umial  and  reasonable 
commissicos  and  brokerage  therefor,  upon 
such  terms  and  for  such  time  as  the  court 
would  approve  and  ttie  law  allowed,  and  to 
secure  the  same  by  mortgage  upon  certain 
described  premises. 

The  prayer  of  that  petition  was  also 
granted,  and  an  order  wm  made  authorising 
a  further  loan  oi  $76,000  in  gold  coin,  or 
its  equivalent  in  paper  currency,  upon  the 
terms  stated  in  the  petition.  Under  this 
<»der  the  mortgage  of  April  U  1878,  was 
executed  to  secure  the  naymentctf  870,000  in 

Sid  coin  borrowed  uj  the  guaraiaa  from 
I  Mortgage  Company,  and  for  which 
amount  the  guardian  gave  his  bond  matoring 
April  1,  18B8,  payable  with  interest  (evT 
dMiced  by  coupons  signed  by  him  m  guard- 
ian) at  the  rate  of  nine  per  cent  per  annum, 
payable  half-yearly  in  lika  coi£until  the 
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principal  sum  was  fully  paid. 

gage  dom  not  ssem  to  nave  been  fSonmlly 
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ircsented  to  ItM  oonrt  for  exam iiut ion,  but 
he  fact  of  Its  ezecntion  wu  brought  to  its 
ittentlou  In  the  guudiao't  report*  fiom  time 
a  time  tfl  the  condiUoD  of  the  estate,  utd 


On  the  lath  of  October,  167«,  the  goard- 
lui— who,  at  that  time,  wu  Herman  G. 
Powers— preaented  to  the  oounty  court  * 
l>etition  ahowing  a  larce  Indebtedness  against 
Lhe  minor's  estate,  arising  In  part  from  the 
erection  of  buildings  upon  the  lots  before 
referrod  to.  and  including  101,987.04  in  gold, 
which  be  stated  was  due  the  United  Sutea 
Uortgage  Company  for  unpaid  Interest  up  to 
August  16.  1876.  For  the  purpoee  of  dis- 
cWgiiig  said  Indebtedness,  ne  aaked  author- 
Itj  to  make  an  additional  loan  in  gold  of  s 
sum  not  exceeding  t95,000,  or  its  equWalent 
Id  paper  currency  of  the  United  States,  paj' 
Ing  interest  thereon  at  the  rate  of  nine  pei 
cent  per  annum  In  gold.  Tbe>uthorlty  asked 
was  granted,  and  the  amount  abore  named 
baring  been  negotiated  with  the  appellant, 
be  executed  a  mortgage,  December  1,  1876, 
to  secuK  the  pajmunt  of  that  oum  in  gold 
coin  on  the  Ist  of  December,  1888,  with  in- 
tereat  (evidenced  by  coupons  signed  by  him 
sa  guardian), payable  half -jearly  in  like  coin, 
at  the  rate  6t  nine  per  cent  per  annum  unti  1 
the  principal  sum  was  paid,  the  guardian 
jiving  his  bond  tor  the  principal  sum,  and 
wupons  for  the  interest.  The  mortgage, 
trands  and  coupons,  having  been  submitted 
10  the  court,  were  ezamlnra  and  approved. 

Upon  the  basis  of  the  master's  report  the 
iggregate  amount  due  on  the  ISth  day  of 
December,  188S,  was  $848,809.96.  This 
unount  was  reduced  bj  tbe  final  decree  to  the 
mm  of  9221,727.64,  making  a  difference 
igainst  the  Company,  at  that  date,  of 
1131,672.32. 

The  following  extract  from  the  final  decree 
ifaowB  bow  this  reault  was  reached : 

"And  the  oonrt  finds  that  there  was  due 


said  Anaoo  Bperry  •■  guardian,  calculating 
Intoreat  at  nine  per  cent  pec  annum  from  the 
time  to  which  the  interest  on  said  loana  had 
been  paid  or  funded  and  secured  by  the 
morticage  executed  br  the  said  Powers,  tbe 
following  sums,  to  wit ; 

-Principal  of  first  loan |170,000  00 

"Interest  at  nine  per  cent  from 
November  first,  1876,  to  Octo- 
ber fifteenth,  1884 126,848  7S 

"Principal  of  second  loan 70,000  00 

"Interest  at  nine  per  cent  from 
April  first,  1877,  to  October  fif- 
teenth, 1884 47,512  M 

-Making  a  total  of ♦417,886  28 

"And  the  court  finds  and  the  mas- 
ter's  report  shows  payments  to 
the  complainant,  made  October 
fifteenth,  1884,  and  prerloualy, 
to  the  amount  of_ 9803,668  17 

■And  that  said  Powera  improp- 
erly paid  to  said  complainant 
•'--      -1  of   I3T0.S7  as  interest 
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Ooofx  Cb.  864;  Rg  parts  Orimstone,  AmbL 
706. 

The  me  of  ioterest  contracted  for  wm  not 
prohibited. 

Blydenburffb,  Ufury,  17;  Weaiem  Tranm,  d 
Goal  Go,  ▼.  Kilderhouse,  87  N.  T.  480. 

The  rate  of  interest  contracted  for  waa  not 
prohibited  by  appellant's  charter. 

Haute  qf  Lords,  8  Bing.  188. 

The  rate  of  Interest  is  determined  by  the  law 
of  the  place  of  tbe  contract 

2  Kent,  Com.  480;  Btorv,  Confl.  Laws,  886; 
Pratt  ▼.  Adams,  7  Paige.  616.  4  N.  Y.  Cb.  L. 
•d.  800;  Balms  ▼.  Wombough,  88  Barb.  868; 
Waifns  County  Sav.  Bank  t.  Lots,  81  N.  T. 
666:  8/ieidon  v.  Haxtun,  81  N.  T.  184;  Seudder 
T.  Union  Sat,  Bank,  91  U.  8.  412  (28:  248); 
National  Bank  ▼.  Matthews,  98  U.  8.  621  (26: 
188);  National  Bank  v.  Whitney,  108  U.  8.  99 
(26:  448);  Boiesn  T.  Lease,  6  Hill,  821;  Phaa- 
detpkia  Loan  Co,  t.  Ibwner,  18  Ooon.  248; 
Bard  ▼.  Pdols,  12  N.  Y.  495. 

If  it  be  conceded  that  tbe  rate  contracted  for 
was  prohibited  by  appellant's  charter,  tbe  ob- 
jection goes  only  to  the  capacity  of  tbe  cor- 
poration, and  cannot  defeat  tbe  enforcement  of 
tbe  mortgages. 

KUsutorthY.  8t,  Louis,  A.  d  T.  H.  B.  Co.  98 
K.  T.  558;  Moraweti,  PHt.  Orp.  g  100;  Sedg- 
wick. Stat  and  Const  Law,  78;  Boone,  Corp. 
101;  Jones  T.  Guaranty  db  I,  Co.  101  U.  a  622 
(26:1080). 

A  party  oontracting  with  a  corporation  can- 
not set  up  the  defense  of  ultra  tires  to  a  con- 
tract fully  performed  on  tbe  part  of  tbe  corpo- 
ration. 

Fishmongers  Co,  t.  BMnson,  6  McN.  &  0. 
181;  Farmers  d  M,  Nat,  Bank  v.  Bearing,  91 
0.  a  29  (28:196);  Ohio  d  M,  B.  Co.  w.  Mc- 
Carthy, 96  U.  8.  268  (24;  698);  Oold  Mining 
Co.  V.  National  Bank,  96  U.  8.  640  (24:  648); 
Union  Nat.  Bank  ▼.  Matthews,  98  U.  8.  621  (25: 
188);  National  Bank  w.  Whitney,  108  U.  8.  99 
(26:  448);  Swops  ▼.  Lefflngwell,  106  U.  8.  8  (26: 
989):  Beynolds  v.  Craufordstilts  Nat.  Bank, 
112  U.  8.  405  (28:  788);  Fortisr  w.  Now  Orleans 
Nat.  Bank,  112  U.  8.  489  (28:  764). 

The  question  of  Interest  Is  purely  a  question 
of  local  law;  In  Illinois  and  under  tbe  Illinois 
decisions  tbe  rate  b  tbe  coiitract  rate  as  long 
■s  the  principal  Is  unpaid. 

OromwsU  w.  8ae  County,  96  U.  S.  61  (24:  681); 
Mio  Y.  Frank,  108  U.  8.  697  (26:  681);  Btnyrs 
▼.  McDanioi  28  HI.  201. 

A  stipulation  reserrlng  to  tbe  creditor  tbe 
right  to  hsTe  full  payment  of  tbe  money  due 

00  an  existing  contract.  In  case  there  should  be 
a  failufe  to  pay  a  smaller  sum  on  a  mclfled 
day,  does  not  constitute  a  penalty,  and  equity 
will  not  Interfere  to  prerent  its  enforcement 

2  Wblte  &  Tudor,  Lead.  Gas.  in  Eq.  2026; 
Pom.  Eq.  Jur.  %  288:  Bispbam.  Eq.  (8d  ed.) 
8 180;  Bump.  Comp.  46, 47.54;  SsweUr.Musson, 

1  Vem.  21();  Thompson  J.Hudson, L.  R.  4  H.  L. 
1;  Bonstfaus  ▼.  B^bot,  8  Burr.  1870;  Ford  ▼. 
ChesisfMd^^  Beay.  428;  Bx  parte  Bennett,  2 
Atk.  527;  Ktparte  Vers,  1  Rose.  280;  Ross  y. 
Boss,  AmbL  882;  Datis  y.  7%omas,  1  Rusa.  A 
3f .  506;  Mayo  y.  Jutkth,  6  Munf.  608. 

Even  if  tbe  proylsioo  as  to  tbe  reduction  of 
iDteresI  Is  incorporated  into  tbe  original  mort- 
fage»  tbe  higher  rata  of  Interest  win  not  be  re- 

IWU.  & 


garded  as  a  penalty,  and  tbe  lower  rate  of  In- 
terest can  only  be  claimed  by  the  mortgagor  on 
strict  compliance  with  tbe  condltiona. 

Powell.  Mortg.  (6th  ed.)  900;  Coote.  Morlg 
(4th  ed.)  888;  Hsber.  Moitg.  (2d  ed.)  980;  Ad- 
ams. Eq.  (7th  ed)  109;  1  Ulllard.  Mortg.  (4th 
ed.)  88;  NichoUs  y.  Maynard,  8  Atk.  520;  Eer- 
bertY.  8ali>^ry  dl  F.  A  Cb.  L.  R  2 Eq.  224; 
Beeves  y.  Stipp,  91  HI.  609. 

The  court  below  erred  in  bolding  that  tbe  In- 
terest coupons  did  not  draw  interest 

Heiman  y.  Sehroeder.  74  111.  168;  Knieker- 
backer  Ins.  Co.  y.  Oould,  80  RL  888;  Harper  v. 
Ely,  70  Rl.  681. 

The  question  of  interest  is  goyemed  by  tbe 
local  law. 

OramweUT.  8ae  County,  96  U.  8. 51  (24;  681); 
Ohio  V.  Frank,  108  U.  8.  697  (26:  681):  Walker 
y.  Hadduek,  14  Rl.  899;  Oelpcke  y.  Dubuque, 
68  U.  a  1  Walt  206  (17:  619);  Thompson  v. 
LeeCo.TOTJ.B.^  Wall.  827  (18: 177);  Aurora 
y.  West,  74  U.  8.  7  Wall  105  (19:  50);  WOeod 
y.  Bbwland,  28  Pick.  167. 

If  a  guardian  or  trustee  conyerts  money  to 
his  own  tise  or  employs  It  in  bis  business,  he 
wUl  be  charged  witb  compound  Interest 

Bowan  y.  Eirkpatrick,  14  Rl.  11;  Band  y. 
Loekwood,  88  RL  1^;  Camp  y.  Bates,  11  Conn. 
487. 

To  constitute  tisury  there  must  be  an  inten- 
tion knowingly  to  contract  for  usurious  inter- 


Bank  ef  United  States  y.  Waggoner,  84  U.  6. 
9  Pet  8TO  (9: 168);  Uoyd  w.  Beott,  29  U.  8.  4 
Pet  206  (7:  888);  Th4^  y.  Wilmington  Star 
Min.  Cb.  106  RL  668. 

A  note  glyen  for  tbe  payment  of  Interest  on 
past-due  interest  Is  yalia  and  can  be  enforced. 

EsUoM  y.  Hiekok,  1  Wend.  621 ;  Stewart  v. 
PBtres,KlX.  T.  621;  Camp  y.  Bates,  11  Conn. 
487;  WHeog  y.  Hawland,  &  Pick.  167;  Mowry 
Y.Bieiop,  6  Paige, 98,  8  N.  T.  Cb.  L.  od.  648; 
Otis  y.  Jjindsey,  10  Me.  816;  Moshsr  y.  Chapin, 
12  Wla.  468;  Bdworth  y.  EuUng,  87  IlL  28; 
MeGovem  y.  Union  Mut.  L.  Ins.  Co.  109  Rl. 
161;  Oilmorsw.  BisseU,  124  RL  488;  Cbmp  y. 
Bates,  11  Conn.  487;  Meeker  y.  Eitt,  28  Conn. 
674;  OUmr  y.  Dseatur,  4  Craoch.  C.  C.  461. 
BainMdgs  ▼.  Wileoeks,  Baklw.  686;  Fbbes  y. 
Canyteld,  8  Obio,  17;  TumsrY.  Miller,  6  Ark. 
468. 

Messrs.  Joha  P.  WilaoB  and  Igrauto 
Tmaslmll*  for  appellees: 

Tbe  circuit  court  did  not  err  in  refusing  to 
allow  interest  on  oyerdoe  interest 

OromiweU  y.  Sac  County,  96  U.  8. 61  (24: 681); 
Ohio  y.  Frank,  108  U.  a  697  (26:  m\\  Ijsonr 
ard  y.  ViOars,  28  RL  877;  Barker  y.  Intemm- 
iionalBank,  80  Rl.  96;  Thompson  y.  Hoaaland, 
66  IlL  810;  MeFkuiden  y.  Fortier,  20  lU.  609: 
Harper  ▼.  ^.  70  RL  681;  Eollingsworth  y. 
Detroit,  8  McLean,  472;  Dunlap  y.  Wiseman,  2 
Disney  (Obio)  898:  Humphreys  ▼.  Morton,  100 
RL  m;  OarkY.  Iowa  (%,  87  U.  8.  20  WaU. 
688  (22:  427);  Genoa  y.  Woodruf,  92  U.  8.  602 

(»SJS»S);AmyY.Dubugue,9SV.S.4TZ(»:Xm 
Tbe  weight  of  authority  is  against  aUowInc 

interest  oo  oyerdue  Interest  in  tbe  abseooe  ol 

negotiable  coupooa. 
Broughton  y.  JfOdW,  64  Ala.  210;  Witeon 

Y.  Daeis,  1  Mont  188;  Dos  y.  Warren,  7  Me. 

48;  Uiston  Bamk  ▼.  WiOiams,  8  Ooldw.  679; 
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McAlUtUr,  6  Oolo.  361;  F»rtt  t.  EliiiSteth,  28 
N.  J.  Eq.  408;  U  Orangtf.  SamiOon.  4  T.  R. 
618,  S  H.  Bl.  144. 

Ad  mgnement  mule  >t  the  time  of  tbe  ongt' 
oal  cootnct,  to  allow  intereat  apon  iDtnrat  as 
it  •hoald  becoma  due,  ia  not  to  be  supported . 

SiMtart  T.  Fttm,  50  N.  T.  6S1;  Piny  t. 
Fnrg,  a  Cotb.  03. 

Id  wcenainlng  the  ttmoont  dne  on  a  tiote, 
made  payable  with  iDtereat  annuallj,  dmple 
interen  only  U  to  be  computed. 

Hiutinffi  T.  Wim>aU,  B  HasB.  469;  Dean  v. 
WtUumi,  17  Ubm.  417;  Von  Bemertf.  Portar, 
11  Het.  810;  Xhtt.  Warrm,  7  He.  48;  Thayer 
r.  WUmingUm  Btar  Min.  Co.  lOG  IIL  540. 

Tbe  third  mortga^  waaueurloiu,  and  no  In- 
terest abould  hare  beeo  allowed  tbereoo. 

Earrit  v.  Avuler,  119  111.  467;  VanCm- 
K/ioolM  T.  LaVMn,  6  Jobiu.  Ch.  818,  2  N.  Y. 
Cb.  h.  ed.  ISS;  OfftmeoUeut  t.  Jaektaa.  1 
Johoa.  Ch.  18,  1  N.  T.  Cb.  L.  ed.  41;  Tkom- 
hia  T.  Etant,  3  Atk.  880;  Ptddicord  v.  Uon- 
i,ard,  85  HI.  lOi;  Leonard  t.  i><i(fon,  106  HI. 
M;  Lowland  t.  /A'n«r,  50  HI.  64;  P^Twtt  T. 
M»y«r.  30  HI.  40;  Poviu  r.  ilTnnvnta.  100  HI. 
611:  Ammondton  v.  .^^n.  Ill  111.  606. 

The  ludebtedDeaa  due  appellsot  after  King*- 
burj  attained  lawful  a^  drew  loteTest  only  at 
■li_pei  cent 

OVMter  T.  Wal^fiOd,  68  U.  B.  33  Bow.  118 
(16:  801);  UMai  t.  Freadmtn't  8av.  db  Trvtt 
0>.  100  U.  S.  73  (25:  567);  Pkinnq/  t.  Bald- 
win, 16  m.  108;  Ettnyr*  t.  MeDanid,  £8  IIL 
901. 

Appellant  wu  prohibited  by  lt«  charter  trom 
taking  more  tbaa  7  per  cent  Interest. 

Farmen  d  M.  Sat.  Bank  r.  Dtaring,  01  U. 
8.  BO  (28:  106):  Bvmhitd  r.  n'nnan,  80  tJ.  8. 
28  Wall  170  (83:  708);  Turner  t.  Caltert,  12 
Serg.  &  R.  46;  Swing  v.  Toitdo  Bat.  Bank.  48 
UbloSt.  81;  LarwdlT.  EarunerSan.  FiindSoa. 
40  Ohio  St  874. 

Mr.  Jvttiet  Harlan  delivered  the  opinion 
of  the  court : 

1.  In  the  court  below  one  of  the  coDteutlom 
of  the  appellee  KinesbuTj — who  reached  hii 
majoritf  Defore  the  ^nal  decree,  and  became 
a  defendant — was,  that  the  guardian  had  no 
aathorltr  to  borrow  moneys  for  tbe  ptirpoee 
of  erecting  buildings  to  be  rented,  or  to 
mortgage  uie  minor's  property  to  aecure  the 
payment  of  moneys  bom>wed  for  that 
other  purpoee;  that  no  such  authority  could 
be  conferrBd  by  tbe  county  court;  and,  con- 
•eqaently,  that  the  mortgages  were  abeol  at«ly 
TOld.  The  circuit  court  did  not  concur  in 
this  riew.  It  held  tbe  mortgagee  to  be  valid 
' — ■ "-  ' e  the  payment  of  what- 


finds 
Am  tlM 

amouo 

moneyt 

tbe  w&i 

moTtg^ 

By    t 

diction 
the  setti 
other  ju 
law.  A 
General 

m.    1B7: 

the  coun 
tuition  o 


_  By  tl 
the  guard 
ward  frug 
the   Incort 


and  "sbnl 
It  1b  made 
ward's  mo 
be  approve 
In  United  S 
interest- ben 
amounts  ei 


an  acoouDtlng,  The 
reported  arose  from  the  disapproval  of  tbe 
mode  In  which  the  maater  oomputad  latereat 
on  the  eeveral  debts. 

The  contention  that  the  mortgagee  were 
uuauthorited  Inlaw  ia  renewed  in  this  court ; 
and  although  uie  Mortgage  Company  alone 
ha«  proseonted  an  appeal,  Kingsbury  insists 
that  even  If  the  mode  adopted  oy  tbe  clrcnlt 
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d«r  or  decree  of  foreclosure  of  such  mortgage 
may,  at  any  time  before  confirmation,  be  set 
asiae  by  the  court  for  inadequacy  of  price, 
or  other  good  cause,  and  shall  not  be  bindine 
upon  the  guardian  or  ward  until  oonflrmea 
by  the  court  ;**  and  *'that  no  decree  of  strict 
foreclosure  diall  be  made  upon  any  such 
mortgage,  but  redemption  shall  be  allowed, 
as  is  provided  by  law,  in  cases  of  sales  under 
executions  upon  conmion-law   judgments.** 
§§  26,   87.    Power  is  given  to  the  county 
court  to  order  ''the  sale  of  the  real  estate  of 
the  ward,  for  his  support  and  education,  when 
the  court  shall  deem  it  necessary,  or  to  invest 
the  proceeds  in  other  real  estate,  or  for  the 
purpose  of  otherwise  Investing  the  same," 
upon  the  verified  petition  of  the  guardian, 
filed  at  least  ten  davs  before  the  conmienoe- 
ment  of  the  term  of  court  at  which  the  ap- 
plication shall  be  made,  and  setting  forth 
^  the  condition  of  the  estate  and  the  facts  and 
circumstances    on    which    the    petition    is 
founded. "    S§  38,  20.    Of  the  application  to 
sell,  notice  must  be  fiven  by  publication  to 
all  persons  concerned,  and  tried  **  as  in  other 
cases  in  chancery.  **    §81.     Any  order  made 
or  judgment  rendered  under  the  Act  may  be 
reviewed  upon  appeal  to  the  circuit  court, 
the  appellant  giving  such  bond  and  security 
-.^  M  the  court  directs,    g  48.     The  Statute  con- 

l«X8]  tains  many  other  sections,  but  those  referred 
to  are  all  that  have  any  bearing,  directly  or 
indirectly,  upon  the  questions  raised  in  the 
present  case.  ^ 

It  is  clear,  from  the  statement  of  the  pro- 
ceedings in  the  county  court,  that  in  each  in- 
stance of  borrowing,  the  guardian's  petition 
for  an  order  authorizing  the  loan  and  mort- 
age set  out  the  condition  of  the  estate,  the 
I*^^  and  circumstances  on  which   it  was 
mounded  and  a  description   of  the  premises 
•ought  to  be  mortgaged.    And  the  maturity 
•Ttl^  ?®^*»  incurred  by  borrowing,  did  not 
^OK  ^I?^^  ***®  minority  of  the  ward,    gg 
^oi,1^   ^*  petition,  in  form,  met  all  the 
''a^ii^ments  of  the  Statute. 

SB^fl^^^PF  ®'  ^®  validity  of  the  mort- 

PeS^J^  wiUiin  a  very  narrow  compass,  de- 

socjl    ?»  **  it  does,  upon  statutory  provisions 

^or  fS?*"'^  expressed  as  to  leave  but  little  room 

U,Q   ^pnstruction.     The   Statute   commits  to 

f^Hj^^nardian,   under    the    direction  of   the 

the  Y;^  court,  the  care  and    management  of 

*^iiM^^"^'*  estate,  and  makes  it  his  duty  to 

plyiJ^  it  frugally  and  without  waste,   ap- 

^^f  uL^  *^®  income  and  profit  therefrom,  so 

•'^itr?,™*y  ^  necessary,  to  the  comfort  and 

of  ^^le  support,  *»  well  aa  in  the  education, 

?ut>^  ward.    §§  4.  19.     It  is  also  made  his 

*^teLV^  PUl  "*^  ^®?P  ^®   ward's  money  at 
;  «naxjl^.     Now,  it    is  clear   that  the  proper 

\  ^^^M^sF^^^^  ^'  ^®    ^^  ®    estate   involves 

^W*^^°*  ^^^  ^^'^    ^i*    maintenance  and 
^n^^ion.     It  involves  the  payment  of  taxes, 

**^w  y  *^^ol^o  ^e  payment  of  assessments, 
%%  ♦Jf^uce  premiums  and  mortgages  as  well 
Ui^t^  repairing  of  buildings ;  and  in  order 
%ii^  «ihe  interests  of  the  ward  may  be  guarded 
th^  l^romoted,  in  ©very  emergency  arising  in 
«Ux>JJ5««*ag«nient  of  nis  estate,  the  Statute 
Ui^^^ers  the  guardian,  with  the  leave  of 
hl»  ^ounty  oouTt,  to  lease,  mortgage  or  sell 
Vjl^'^l  property.     While  the  Statute  (§  28) 


defines  the  objects  for  which  his  real  prop- 
erty may  be  sold,  it  is  silent  as  to  the  cir- 
cumstances under  which  the  guardian  may 
lease  or  mortgage  it.  Nevertheless,  the 
power  to  lease  or  mortgage  is  expressly 
given.  For  what  purposes  may  the  power 
to  mort«ige  be  exerted?  One  or  the  learned 
counsel  for  Kingsbury  insists  that  the  guard- 
ian cannot  borrow  money  for  any  purpose  or 
under  any  circumstances.  If  tuis  view  be 
sound,  it  would  result  that  he  could  not 
borrow  money  to  pay   taxes,  or    insurance  . 

Eremiums,    or  for   necessary   repairs   upon      l8Swl 
uildings,  or  to  discharge  mortgages,  even 
when  that  mode  of  raising  money   is  abso- 
lutely required  by  the  b^  interests  of  the 
estate.     We  cannot  suppose   that  any  such 
result  was  within  the  contemplation  of  the 
Legislature  when  it  imposed  upon  the  guard- 
ian the  duty  to  care  for  ana    manage    the 
ward's  estate,   under  the  direction  of    the 
county  court,  and  empowered  him,  with  the 
leave  of  that  court,  to  mortgage  real  property 
for  debts  maturing  on  or  before   the  ward's 
maiority.     If  the  guardian  could  not,  with 
such  leave,  borrow  money  upon  mort^ase  of 
real  estate  to  discharge  existing  incumbran- 
ces, pay  taxes,  insurance  premiums  and  as- 
sessments, or  to  make  necessary   repairs,  in 
what  mode  could  it  be  raised  by  him?    if 
he  could  only  sell,  with  the   leave    of  the 
court,  real  property  for  the  particular    pur- 
poses named  in  the  28th  section — ^namely,  for 
the  support  and  education  of  the  ward,  or  to 
invest  the  proceeds  in  other  real  estate,  or  to 
invest  them  otherwise — in  what  "^*y»  whea 
he  was  without  sufficient  income  Jj^m   tho 
estate,  could  money  be  raised  to  aischaig^ 
existing  mortgages,    pay    taxes,    insurance 
premiums,  assessments,  or  to  na**^  repairs? 
The  answer  to  this  question  suggests  that  the 
construction  sought  to  be  placed  upon  the 
Statute  is  too  narrow.    We  are  of  opinion 
that  the  Legislature  intended  to  commit  tlie 
whole  subject  of  mortgaging  the  real  estate 
of  the  ward,   primarily,    to   the    guardian, 
subject  to  certain  restrictions,  some  of  whicli. 
are  expressed  in   the  Statute,  while  othera 
are  necessarily  implied  from  its  provisions. 
TTie  express  restrictions  are:  first,  that   he 
obtain  the  leave  of  the  coimty  court,  based 
upon  petition  setting^  out  the  condition  or 
the  estate,  the  facts   and  circumstance  on 
which  the  petition  is  founded,  and  a  descrip- 
tion of  the  premises  to  be  mortgaged ;  second, 
that  the  mortgage,  if  not  in  fee,  must  be  for 
a  term  of  years  not  extending  beyond  the 
minority  or  the  ward ;  third,  that  the  time 
of  the  maturity  of  the  indebtedness  secured 
bv  it  should  not  extend  beyond  the  minority 
of    the    ward.     §S    24,    26.C>The    implied 
restriction,   controlling  the  discretion   and 
power  both  of  the  guardian  and  the  county 
court,  is,  that  the  indebtedness  secured  by       r«j^^ 
the  mortgage  must  arise  out  of,  and  have       ***«€PJ 
some   necessary   or    appropriate    connection 
with,  the  management  of  the  ward's  estate. 
We  have  seen  that  the  express  restrictions, 
impcsed  by  the  Statute,  were  all  observed 
in  the  proceedinm  in  the  coimty  court.    It 
is  equally  clear  that  the  debts  created  by  the 
borrowing   of   money    from   the   Mortgage 
Company  aw*  o^^  of  and  had  oosiiectioa 
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with  the  proper  manai^ement  of  the  ward*8 
estate.  When  the  buildingB  upon  Kings- 
bury's lots  were  destroyed  by  nre  in  1871, 
the  question  naturally  occuired  whether  it 
was  prudent  or  for  the  benefit  of  the  ward 
that  the  lots  be  sold  and  the  proceeds  in- 
Tested  in  other  real  estate  or  in  securities, 
or  whether  the  buildings  destroyed  should 
not  be  replaced,  and  other  lots  belonging  to 
the  ward  improved.  It  was  the  duty  of  the 
guardian,  as  well  as  of  the  county  court 
when  informed  of  the  situation,  to  consider 
those  questions,  because  they  were  involved 
in  the  management  of  the  estate.  If  the 
ffuardian  had  not  taken  such  action  as  his 
best  judgment  indicated,  he  would  have  been 
neglectful  of  his  duty.  At  any  rate,  these 
questions  were,  in  the  first  instance,  for  him 
and  for  the  county  court;  and  their  deter- 
mination of  them  in  the  mode  prescribed  by 
the  Statute  was  subject  to  be  reviewed,  upon 
appeal,  in  the  circuit  court. 

This  interpretation  does  not  recjgnize,  as 
belonging  to  the  guardian  and  to  the  county 
court,  any  larger  powers  than  they  have  by 
the  express  words  of  the  Statute  in  respect 
to  the  disposition  by  sale  of  the  real  estate 
of  the  ward.  Before  the  fire  of  1871  it  was 
competent  for  him,  with  the  leave  of  the 
county  court,  to  sell  even  the  improved 
property  of  the  ward  in  Chicago  for  the 
purpose  of  investing  the  proceeds  in  other 
real  estate,  improvea  or  unimproved,  or  of 
otherwise  investing  them.  For  like  pur- 
poses, and  with  the  leave  of  that  court,  he 
could  have  sold  the  lots  after  the  buildings 
were  destroyed  by  fire.  But  no  such  sales 
should  have  been  nuide  if  thev  could  have 
been  avoided,  nor  if,  in  the  judgment  of  the 
guardian  and  of  the  county  court,  looking 
to  the  piobable  future  of  Chicago,  it  was 
best  to  replace  the  buildings  destroyed  and 
to  improve  lots  not  theretofore  occupied  by 
buildings.    It  is  asked.   Why  did  not  the 

Siardian  lease  the  property,  and  thus  avoid 
e  expense  of  rebuilding?  As  leases  could 
not  extend  beyond  the  minority  of  Uie  ward. 
It  may  be  that  the  property  could  not  have 
been  advantageously  leased  for  a  short  term 
of  years,  or  a  sufficient  amount  raised  in 
that  mode  to  meet  the  unpaid  and  constantly 
accruing  taxes  as  well  as  the  existing  mort- 
gages upon  the  property  about  to  oe  fore- 
clMed.  Be  this  as  it  may,  and  independently 
of  these  considerations,  it  is  sufficient  to  say 
that  the  question  of  lease,  mortgage  or  sale 
was,  under  the  Statute,  for  the  determination 
of  the  guardian  and  the  county  court.  The 
power  to  sell  real  estate  for  the  purpose  of 
investinff  the  proceeds  in  other  real  estate, 
improvea  or  unimproved,  or  of  lending  them 
upon  real  estate  security.  Is  not,  looking  at 
its  nature  or  the  consequences  to  result  nom 
its  exercise,  less  important  than  the  power 
to  borrow  mcMiey,  secured  by  mortgage,  to 
improve  the  ward's  real  property.  U  the 
former  may  be  determined  by  the  guardian 
and  the  county  court,  as  the  Statute  exprrasly 
declanjs  it  may  be,  we  do  not  feel  at  liberty 
to  hold  that  Um  latter  may  not  be  also  deter- 
mined by  them,  efpecially  as  the  power  to 
mortgage  it  given  without  any  rMtriction 
other  than  mch  ai  is  necessarily  implied. 
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It  is  also  suggested  by  counsel  for  Kings- 
bury that  if  a  guardian  may,  under  any  cir- 
cumstances or  for  any  purpose,  borrow  money 
and  mortgage  the  real  property  of  the  ward 
to  secure  its  payment,  he  can  only  do  so  wbeo 
thereunto  authorized  b^  the  circuit  court  of 
the  proper  county  exercising  the  usual  powers 
of  a  court  of  chancery.  We  cannot  peroeiv* 
anything  in  the  Statute  to  sustain  this  inter- 
pretation. It  may  be  that  the  circuit  court 
of  Uie  proper  county,  in  virtue  of  its  general 
equity  jurisdiction,  and  in  a  suit  brought  in 
behalf  of  the  wud,  by  the  guardian,  could 
have  authorized  the  latter  to  borrow  money 
to  improve  the  ward's  real  property,  and 
give  a  mortgage  to  secure  payment  of  the 
amount  borrowSi.  It  was  held  in  Smith  v. 
SaekeU,  10  111.  534,  545,  that ''the  jurisdiction 
of  a  court  of  chancery  to  order  the  sale  of  the 
whole,  or  a  portion,  of  the  estate  of  an  infant, 
or  to  order  it  incumbered  bv  mortgage  when- 
ever the  interests  of  the  infant  demand  It^ 
will  not  be  denied,  whether  that  interest  be 
of  a  legal-  or  equitable  nature."  And  in 
AUman  v.  Taylor,  101  111.  185,  191,  the  ju- 
risdiction  of  the  circuit  court  sitting  in 
equity,  in  a  suit  brought  in  the  name  or  the 
infant  by  his  guardian,  to  order  the  sale  of 
the  minor's  unimproved  lands  in  Illinois, 
that  the  proceeds  might  be  applied  in  re- 
moving incumbrances  on  his  improved  land 
in  Indiana,  was  sustained  upon  the  principle 
announced  in  Smith  v.  Saekett.  See  also 
Frith  V.  Cameron,  L.  R.  12  £q.  199.  But  it 
does  not  follow  that  the  Statute  of  1872  did 
not  confer  like  jurisdiction  upon  the  county 
court.  That  court,  we  have  seen,  is,  by  the 
State  Constitution,  a  court  of  record  and  of 
original  jurisdiction  in  the  appointment  of 
guardians  and  the  settlement  of  their  ac- 
counts. It  has,  also,  by  the  Statute,  general 
authori^  over  the  matters  committed  to  it 
by  the  Statute  of  1872. 

It  is  further  contended  that  if  the  county 
court  could  authorize  the  execution  of  mort- 
gages to  secure  the  payment  of  money  bor- 
rowed, the  mortgages  in  suit  are  not  of  that 
class,  because  the  Act  of  1873  provides  that 
the  mortgages  executed  *uider  it  shall  be 
foreclosed  only  upon  petition  in  the  county 
court,  and  that  no  smct  foreclosure  shall  be 
made,  but  that  redemption  shall  be  allowed 
as  is  now  provided  by  law  in  cases  of  salea 
under  execution  upon  common-law  Judg- 
ments (^  26,  27)  ;  whereas,  the  mortgages 
executed  by  Kingsbury's  ffuardian  authorized 
an  absolute  sale,  ana  dia  not  exprevly  rec- 
ognize the  right  of  redemption  after  Mle. 
The  declaration  in  the  Statute,  that  forecloa- 
ures  authorized  by  it  shall  only  be  made  by 
petition  to  the  county  court  granting  the 
letters  of  guardianship,  waa  not  intended  S» 
exclude— indeed,  it  could  not  have  ex- 
cluded—the jurisdiction,  in  audi  caaea,  of 
the  circuit  court  of  the  United  SUtea,  if  that 
court  would  otherwise  have  juriadictioiL 
Davis  y.  Jamsi,  10  Bisa.  51.  It  bad  reference 
only  to  the  courts  of  the  State,  and  to  the 
moae  of  foreclosing  mortgages  in  the  county 
court.  Upon  the  other  point,  in  respect  le 
the  right  of  redemption,  it  need  only  be  said 
that  it  was  not  necessary  to  the  vslidity  of 
the  mortgage  that  it  should  expiesly  nmrm 
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the  right  of  redemption.  That  right  is  given 
bj  the  Statute,  ana  is  recognizeoby  the  Cir- 
cuit Ck>urt  <tf  the  United  States,  sitting  in 
niiiiois,  as  a  rule  of  property,  and  was  so 
recognized  in  the  final  decree  in  this  case. 
The  decree  expressly  provides,  in  conformity 
with  the  law  of  Illinois  and  the  rules  adopted 
in  the  court  below,  that  the  purchaser  shall 
receive  a  deed  only  after  the  expiration  of 
fifteen  months  from  the  date  of  the  sale. 
Qmn^ieui  Mut,  Lffe  Ins.  Oa.  t.  Oushman, 
108  U.  8.  n  [27:  848]. 

Again,  it  is  insisted  that,  if  the  county 
court  had  power  under  the  Statute  to  author- 
ize these  moitgages,  it  could  not  authorize 
them  without  proof  that  such  course  was 
necessary  for  the  preservation  of  the  minor's 
estate,  or,  at  the  very  least,  that  the  estate 
would  thereby  be  benefited.  If  such  an  ob- 
jection as  this  can  be  urged  in  defense  of  a 
suit  to  foreclose  the  mortgages,  or  for  the 
purpoae  of  impeaching  their  validity,  it  is 
met  by  the  fact  that  ue  record  of  this  case 
fails  to  show  that  the  county  court  nuule  the 
orders  authorizing  the  execution  of  the  mort- 
gages without  full  proof  as  to  the  necessity 
or  propriety  of  making  them.  The  Statute 
does  not  require  that  the  petition  to  the 
county  court  for  leave  to  mortgage  shall  be 
supported  by  any  particular  amount  of  proof, 
nor  prevent  the  court  from  acting  upon  its 
personal  knowledge  of  the  facts.  The  orders, 
showing  the  leave  of  the  county  court  to 
make  the  mortgages  in  suit,  are  entirely  con- 
sistent with  a  thorough  investigation  of  the 
facts  by  that  court,  in  some  appropriate  form, 
before  the  orders  were  made.  Those  orders 
recite  that  the  court,  upon  examining  the 
numiian's  petition,  was  sufficiently  advised 
ui  the  premises.  Even  without  such  recital, 
and  in  the  absence  of  anvthing  to  the  con- 
trary, it  must  be  assumed  that  the  court,  if 
required  by  law  to  hear  formal  proof  of  the 
allegations  in  the  verified  petition  of  the 
guardian,  discharged  its  whole  duty. 

At  the  argument  it  was  contended  by  the 
appellant  that  the  question  of  the  validity 
of  the  mortgages  in  suit  was  concluded,  in 
its  favor,  by  Kinqdmry  v.  /^Ttftfn,  181  111. 
182.  102,  where  it  held  that  the  guardian  was 
entitled  to  credit  for  the  amounts  paid  to  the 
United  States  Mortgage  Company  for  inter- 
est. One  of  the  contentions  there  was  that 
the  county  ooott  had  no  power  to  authorize 
a  guardian  to  borrow  money  Ux  the  purpose 
of  erecting  new  and  costly  buildings  upon 
unimproved  real  estate,  and  that,  therefore, 
the  money  to  borrowed,  upon  which  interest 
was  paid,  was  borrowed  without  authority  of 
law,  and  imposed  no  obligation  whatever 
upon  the  estate  of  the  ward.  The  court, 
leferring  to  this  contention,  said:  "That 
under  certain  circumstances  the  probate  court 
[which  had  succeeded  to  the  jurisdiction  of 
the  county  court]  exercising  a  chanceir 
power,  in  that  respect  (Bimd  v.  Loeheccd^  A 
111.  218),  it  empowered  to  authorize  a  guaid- 
lan  to  borrow  monev  under  circumstances, 
•a,  for  instance,  for  the  prevention  of  irre- 
parable injury  to  the  estate,  is  clear.  And 
our  Statute  expressly  authorizes  that  court 
to  empower  tlie  guardian  to  mortgage  the 
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real  estate.  See  §824.  25,  etc  of  chap.  64. 
Rev.  Stat.  1874.  The  several  steps  pointed 
out  by  those  sections  were  pursued  in  this 
instance,  in  obtaining  the  decree.  There 
was  therefore  authority  in  that  tribunal  to 
adjudicate,  and,  at  most,  its  orders  were  er- 
roneous only,  and  not  void.  Until  reversed 
on  appeal,  or  set  aside  bv  some  appropriate 
proceeding,  thev  were  binding,  and  it  was 
therefore  incumbent  on  the  guardian  to  pay 
the  Interest  accumulating  upon  the  indebtea  • 
ness.*  There  is  certainly  some  ground  for 
the  appellant's  contention  that  this  decision, 
in  eirect,  sustains  the  power  of  the  guardian, 
with  the  leave  of  the  county  court,  to  borrow 
money  to  improve  his  ward's  real  property 
and  secure  its  payment  by  mortgage ;  for  it 
would  seem  that  the  oraer  of  the  county 
court  would  have  been  not  simply  erroneous, 
but  void,  if  the  Statute  did  not,  under  any 
circumstances,  authorize  the  borrowing  of 
money  to  erect  new  buildings  upon  the  un- 
improved real  property  of  the  ward,  and  to 
pay  off  existing  mortgage  incumbrances.  It 
IS,  however,  proper  to  say  that  Kingttmry  v. 
Bwen,  as  well  as  Kingwury  t.  Sjmry,  112 
m.  279,  have  been  treated  as  not  directly 
deciding  the  precise  question  before  us,  in 
respect  to  the  validity  of  the  mortgages  in 
suit,  and,  in  the  absence  of  any  direct  deter- 
mination by  the  Supreme  Court  of  the  State, 
we  have  given  the  Statute  that  construction 
which,  in  onriudgment,  is  required  by  its 
provisions.  We  hold,  in  accordance  with 
the  views  of  the  circuit  court,  that  the  mort- 
gages, and  therefore  the  bonds  in  suit,  were 
not  invalid  for  want  of  authority  in  law  for 
their  execution  by  the  guardian,  acting  under 
the  direction  of  the  county  court 

We  pass  to  the  examination  ci  questions 
relating  to  interest,  and  to  the  mode  of  com- 
puting it. 

2.  'The  appellant  is  a  corporation  of  Neiw 
York,  created  by  special  Act  passed  May  12. 
1871.  It  is  authorized  by  its  charter  "to 
lend  money  on  bond  and  mortgage  on  real 
esUte  situated  within  the  United  States,  or 
upon  any  hypothecation  of  such  real  estate, 
or  upon  hjrpothecation  of  bonds  and  mort- 
gages oo  such  real  estate  for  any  period  of 
crrait  and  repayable  by  annuity  or  other- 
wise.* jj  2.  Its  loans  oo  mortfare  or  hv- 
poihecation  "may  be  made  to  Inaividuafs, 
corporatioos,  associations.  States,  cities, 
province^  and  towns,  or  other  municipal 
bodies  authorized  thereto."  $  18.  Its  char- 
ter  also  provides  that  "no  loan  shall  be  made 
directly  or  indirectly  to  any  director  or  oflB- 
cer  of  the  company,  nor  shall  any  loan  or 
advance  of  money  be  nuide  at  a  rate  of  in- 
terest exceeding  the  legal  rale.*  8  21.  The 
highest  rate  <3  interest  permitted  by  the 
general  laws  of  New  Tone  to  be  ccmtracted 
for,  at  the  time  the  loans  in  question  were 
nude,  was  seven  p«  cent,  liie  same  lawa 
provided  that  no  penoo  or  corporatioD 
should,  directly  or  inairectly.  take  or  receive 
interest  at  a  greater  rate.  2  Bev.  Stat  N. 
T.  (Banks'  8th  ed.)  p.  1184,  tlUe  8,  gft  1, 
2.  By  the  statutes  of  Dlinois  In  force  wneft 
the  hoods  and  mortgages  in  suit  were  gtveo 
it  was  lawful  for  jMrties  to  stipulate  tor  in* 
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terest  at  the  ntt  of  ten  per  cent  per  annum, 
or  anj  lees  rate.  1  Gross'  Stat.  Dl.  871,  g 
10:  8  Qroes*  Stat.  Dl.  244,  g  4. 

It  it  contended  that  the  appellant,  although 
having  express  authority  dj  its  charter  to 
lend  money  on  bond  and  mortgage  of  real 
estate,  "situated  within  the  United  States," 
oould  not  contract  in  Illinois  for  the  highest 
rate  of  interest  allowed  by  that  State,  but 
was  limited  to  a  rate  of  interest  not  exceed- 
ing that  established  by  the  State  under  whose 
laws  it  was  createa  a  corporation;  and, 
therefore,  it  cannot,  in  the  accounting,  be 
allowed  more  than  seven  per  cent  interest 
upon  the  principal  sum.  We  concur  with 
the  court  below  in  holding  this  position  to 
be  untenable.  Reasonably  construed,  the 
appellant's  charter  authorized  it  to  contract 
for  such  rate  of  interest  as  was  lawful  in  the 
State  where  the  contract  of  loan  was  made, 
and  where  the  property  mortniged  to  secure 
the  loan  was  situated.  The  General  Statute 
of  New  York  had  for  its  object  to  regulate 
the  rate  of  interest  upon  loans  there  made, 
and  not  the  rate  upon  loans  made  elsewhere. 
That  State  did  not  assume  to  fix  the  maxi- 
mum of  compensation  to  be  paid  to  the  lender 
for  the  use  of  money  in  other  States.  What 
compensation  is  fair  or  Just  for  the  use  of 
money  borrowed  cannot  well  be  determined 
upon  principles  applicable  alike  to  all  parts 
of  the  country.  The  risk  is  much  greater 
for  the  lender,  and  the  amount  the  borrower 
can  reasonably  pay  is  larger,  in  some  locali- 
ties than  in  others.  Laws  regulating  the  rate 
of  interest  necessarily  depend  upon  the  con- 
dition of  the  people  in  the  particular  States 
or  communities  enacting  them.  Such  laws 
express  the  policy  of  the  respective  States 
upon  that  subject.  When  New  York  created 
the  Mortgage  Company,  with  power  to  loan 
money  upon  real  estate  anywhere  within  the 
United  States,  and  prohibited  it  from  lend- 
ing money  at  a  rate  of  interest  ''exceeding 
the  legal  rate,*  it  did  not  intend  to  withhold 
from  It  the  power  to  contract  in  other  States, 
for  interest  upon  moneys  loaned,  upon  terms 
less  favorable  than  those  States  permitted  in 
respect  to  loans  there  made  by  oUier  corpora- 
tions, and  by  individuals.  The  legal  rate 
referred  to  in  the  appellant's  charter  is  the 
rate  established  by  the  law  of  the  place 
where  the  contract  of  loan  is  made.  This 
view  is  supported  by  those  decisions  in  New 
York  which  hold,  in  respect  to  loi^is  made 
in  other  States,  that  the  rate  of  interest  al- 
lowed by  the  State  where  the  contract  of  loan 
is  made  will  be  respected  by  the  courts  of 
New  York,  although  such  rate  is  in  excess 
of  that  fixed  by  its  own  laws,  and  although, 
in  some  of  the  cases,  one  of  the  parties  to 
the  contract,  the  lender,  was  a  resident  of 
that  State.  8hMtm  v.  Haxtun,  91 N.  Y.  124 ; 
Wayns  Ckmnty  8a/o,  Bank  v.  Ltno,  81  N.  Y. 
GM ;  PraU  v.  Adam$,  7  Paige,  615,  4  N.  Y. 
Oh.  L.  ed.  800.    See  also  mden  v.  Bknir,  88 


U.  8.  21  Wall.   241  [22:  882],  and  Seuddsr 
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8.  The  next  queation  to  be  considered  is 
whether  the  oferdue  coupons  drew  interest. 
The  maiter  allowed  interest  thereon,  after 
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maturity,  at  the  statutory  rate  of  six  per  cent 
per  annum,  but  the  circuit  court  held  that 
interest  upon  interest  was  inadmissible. 

By  the  statutes  of  Illinois  in  force  when 
these  loans  were  made — indeed,  ever  since 
1845— it  was  provided  that  ''creditors  shall 
bo  allowed  to  receive  [interest]  at  Uie  rate  of 
six  per  cent  per  annum  for  all  moneys  after 
they  become  due  on  any  bond,  bill,  promis- 
soiT  note  or  other  instrument  of  writing  ;* 
although  under  other  statutory  provisiofia 
parties  might  stipulate  for,  or  agree  upon, 
ten  per  cent  or  any  less  rate,  "lor  munej 
loaned  or  in  any  manner  due  and  owing 
from  any  person  or  corporation  to  any  other 
person  or  corporation  in  that  State.  Rev. 
Stat.  111.  1845,  p.  294;  1  Gross'  Stat.  870. 
chap.  54;  8  Gross'  Stat.  248;  1  Starr  A  a 
1856;  Rev.  Stat.  1874,  p.  614. 

The  bond,  given  by  the  guardian  on  the 
first  loan,  datai  July  10,  1872,  provided  for 
the  payment  of  'Uhe  principal  sum  of 
$175,000,  in  gold  coin  of  the  United  States, 
on  the  1st  day  of  May,  1882,  with  interest 
for  the  same,  to  be  computed  from  the  day 
of  the  date  hereof,  at  the  rate  of  nine  per 
centum  per  annum,  in  like  sold  coin,  whidi 
said  interest  shall  be  paid  half-yearly,  to 
wit,  on  the  first  day  of  each  of  the  months 
of  November  and  May  from  and  after  the 
date  hereof,  which  will  be  in  each  and  every 

?'ear  until  the  said  principal  sum  shall  be 
ullv  paid,  which  said  interest  payments,  un- 
til the  said  principal  sum  shall  become  doe, 
are  specified  in  ana  further  secured  by  twenty 
coupons  given  herewith.  .  .  .  But  this 
bond  is  not  intended  to  bind  said  Ansoa 
Sperry  personally  or  his  personal  estate,  but 
to  bind  him  as  such  ruanlian  and  the  estate 
of  the  said  minor,  Henrv  W.  Einsgbury, 
fof]  which  he  is  guardian  as  aforesaid.* 
These  provisions  were  also  contained  in  the 
mortgage  given  to  secure  the  payment  of  the 
bond.  The  coupons  of  this  bond  were  also 
signed  by  the  guardian,  and  were  in  the  fol- 
lowing form :  **  Due  the  United  States  Mort- 
age Company,  $ — ,  on  the  first  day  of ^ 

8—,  in  gold  coin  of  the  United  Statca, 
payable  at  such  place  in  the  City  of  Chicago^ 
n  the  State  of  Illinois,  as  the  United  States 
Mortgage  Ck>mpany,  their  successors,  le^l 
representatives  or  assigns,  shall  in  writing 
from  time  to  time  appoint,  and  in  default  of 
such  appointment,  then  at  the  agency  of  said 
Company  in  the  said  City  of  Chicago,  being 
for  tne  payment  of  an  installment  of  interest 
due  on  that  day  on  my  bond  to  the  said 
United  States  Mortgage  Company  of  this 
date,  conditioned  for  tne  payment  in  gold 
coin  of  the  United  States  of  $— ,  with  semi- 
annual interest  at  nine  per  cent  per  annum 
on  the  whole  sum  from  time  to  time  lemain- 
ing  unpaid,  in  gold  coin  of  the  United  Stales^ 
said  bond  being  made  to  secure  a  loan  mede 
to  me  in  like  gold  coin."    The  bonds,  rnorl- 

Kges  and  coupons  executed  for  the  oCher  two 
ins  contained  similar  provisicms. 
Each  contract  of  loan  was  made  and  wae 
to  be  performed  in  Illinois ;  and  each  bond 

{provides  that  it  is  to  be  construed  by  the 
aws  of  Illinois. 
Interest  upon  interest,  as  represented  hy 
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the  ooapoDS,  muat  therefore  be  allowed  or 
disallowed  as  may  be  required  bv  the  law  of 
that  State.  In  ininois,  the  whole  subject  is 
regulated  bj  statute,  and  interest  cannot  be 
recoTered  unless  the  statute  authorizes  it. 
Bammis  ▼.  Clark,  18  111.  644,  546 ;  Phinney 
▼.  BaldiHn,  16  111.  108 ;  Aldrieh  y.  Duiiham, 
16  HI.  404 ;  POdn  y.  BeynM»,  81  Dl.  529, 
582 ;  lUinaU  CktU.  R  Oo.  y.  CM,  72  111.  148, 
152;  Chicago  y.  AXhock,  86  111.  884;  Ohio  y. 
JTVofO;,  108  U.  8.  697  [26 :  681]. 

The  precise  question  before  us  is,  whether 
the  interest  proyided  for  in  the  bonds  and 
mortgages  in  suit,  and  further  eyidenoed  bj 
coupons,   drew   interest  after  maturity,   in 
yirtue  of  the  aboye  Statute  allowing  interest 
at  the  rate  of  six  per  cent  per  annum  *'for 
all  moneys  after  they  become  due  on  any 
bond,  bill,  promissory  note  or  other  instru- 
ment of  writing."    llie  scope  and  effect  of 
this  Statute  haye  been  consia(nrAd  by  the  Su- 
preme Court  of  Illinois  in  numerous  cases 
which  haye  been  the  subject  of  extended  dis- 
cussion by  counsel. 

WaUcer  y.  ffadduck,  14  111.  899;  Beiman 

y.  Sehroeder,  74  HI.  158,  and  Kniekerboeker 

Int.  Co,  y.  Gould,  80  111.  388,  referred  to  by 

^pellant,  and  the  recent  case  of  EeMer  y. 

««•«»  131  111.   898,  897,  hold,  respectiyely, 

that  installments  of  rent  due  on  a  written 

lease,  installments  due  on  a  written  contract 

339J    ^jr  building  and  the  amount  due  on  a  policy 

of  insurance  are  moneys  due  on  instruments 

^  writing,  and  therefore,  by  the  Statute, 

j^w  interest  after  maturity.    These  cases 

00  not  bear  directly  upon  the  question  of 

'oterest  upon  interest ;  for  the  moneys  due 

'°  |he]xi  were  principal  sums.    Interest  upon 

^^  sums  is  in  no  sense  interest  upon  inter- 

f  ^-    In  MeFaddm  y.  Fortier,  20  Dl.  509,  516, 

*  PpCKscedinjf  by  tdre  facias  to  foreclose  a 

^^r^^a^ge  gfyen  to  secure  promissory  notes, 

^^h  for  a  definite  principal  sum  to  be  paid 

*i*  ^  iia.ined  date,  "  with  six  per  cent  interest, " 

^  Court  said  that  the  rule  for  casting  inter- 

^  oa   notes,  bonds,  etc. ,  upon  which  partial 

Payments  haye  been  made,  yyas  to  apply  such 

P*ynx^nts  to  keep  down  the  interest,  *but  the 

JDtereat  is  neyer  allowed  to  form  a  part  of 

*°^_l>i"incipal  so  as  to  cany  Interest." 

^B»»iard  y.  VtUara,  23  111,  377,  much  relied 
'''  by   the  appellee,  was  a  suit  to  foreclose  a 
aiort^^g^  giyen  to  secure   four  promissory 
'^'^^,    which,  upon   their    face,  were  made 
J*y^l>le,  respectively,  in  one,  two,  three  and 
^^^    years  from  date,  with  Interest  at  the 
^^  of  ten  i>er.  cent  per  annum,  "the  interest 
^  be  paid  annually  in  advance. "     Only  the 
first    year's  interest  was  paid  in  adyance. 
^  relation  to  the  computation  of  interest, 
we  oonrt  said:    "To  compute  interest  upon 
^i^terest  after  its  maturity  has,  by  all  courts, 
yhether  exercising  eouity  or  common-law 
lurisdiction,  been  nela  to  be  compound  in- 
•   terest,  and  in  yiolation  of  law.     This  ques- 
tion is  one  that  has  been  frequently  presented, 
M»d,  it  is  belieyed,  as  uniformly  held  to  be 
unauthorized.     We  sre  not  aware  of   any 
well. considered  case  which  has  held  that 
there  ia  an  implied  legal  or  moral  obligation 
to  pay  interest  upon  interest  after  its  matur- 
ity.   The  court  below  erred  in  computing 
interest  after  it  fell  due. "    This  case  was  re- 
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ferred  to  in  Barker  y.  ItUemaHonal  Bank,  80 
111.  96,  which  was  a  suit  to  foreclose  a  deed 
of  trust  giyen  to  secure  the  payment  of  a 
promissory  note  on  a  named  day,  "with  in- 
terest at  the  rate  of  six  per  cent.  *  The  court 
said :  "  No  payments  hayine  been  made  upon 
the  note,  the  interest  should  haye  been  com- 
puted from  the  date  of  the  note  until  the 
rendition  of  the  decree,  and  added  to  the 
principal,  and  a  decree  rendered  for  that  [3401 
amount.  It  was  expressly  decided  ^  this 
court,  in  Leonard  y.  VUlarB,  23  111.  877,  that 
it  was  error  to  compute  interest  upon  inter- 
est. The  rule  there  announced  mxist  control 
here." 

In  Dulansy  y.   PayM,   101   HI.  826,  881, 
which  was  an  action  of  assumpsit  for  the 
principal  amount  due  on  a  promissory  note 
payable  at  a  named  date,  "  with  ten  per  cent 
interest  from  date,   interest  payable  semi- 
annually," a  preyious  judgment  obtained  in 
a  separate  action  for  an  installment  of  inter- 
est was  pleaded  in  bar,  but  the  court  held 
the  plea  to  be  bad,  upon  the  ground  that  the 
note  contained  two  distinct  contracts-— one  to 
pay  the  principal,  and  the  other  the  interest^ 
and  that  a  separate  action  could  be  main- 
tained after  the  maturity  of  interest  to  re- 
coyer  such  interest  only.    The  same  principle 
had  been  announced  in  Walker  y.  KiniaU, 
22  111.  587,  and  was  repeated  in  Wehrlu  y. 
Morfooi,  103  HI.  183,  186,  and  in  MeBOe  y. 
MtbdU,  106  HI.  452.  459.     Thayer  y.    TTi?- 
minffton  Star  Min.  Co.,  105111.  541,  was  a 
suit  for  the  specific  performance  of  a  contract 
for  the  sale  of  real  estate,  in  which  there 
was  a  question  as  to  the  computation  of  in- 
terest on  the  amount  of   promissory  notes 
maturing  at  named  dates,  each  "with  inter- 
est payable  annually. "    The  court  said :    "  It 
is  true  that  compound  interest  will  not  be 
allowed  in  the  absence  of  an  agreement  to 
pay  it ;  but  after  interest  has  accrued  due,  it 
may  by  agreement  between  the.  parties  be 
turned  into  principal,  and  made  to  bear  in- 
terest  for  delay   of'  payment."      See   also 
Baworih  y.  HuUng,  87  111.  28 ;  MeOovem  y. 
Union  Mut.  Life  Ine,  Co.    109  111.  151,  156, 
and  Oiimore  y.  BieeeU,  124  111.  488. 

In  none  of  these  cases  were  there  separate 
coupons  or  warrants  representingthe  stipu- 
lated interest.  But  Marper  Y.My,  70  111. 
581  (Harver  y.  Ely,  56  111.  179),  and  Bumph- 
reya  y.  Morton,  100  111.  592,  were  of  that  . 
class.  Barper  y.  Ely  involyed  a  question  as 
to  interest  eyidenced  by  coupons  of  a  bond 
.secured  by  a  trust  deed.  The  court  said : 
"The  coupons  proyide  for  the  payment  of  a 
definite  sum  oi^  money  at  a  specified  time. 
They  are  in  writing,  and  in  effect  are  prom-  [841] 
issory  notes,  and  we  are  aware  of  no  reason 
why  interest  should  not  be  computed  upon 
them  after  they  became  due.  •GWpefcj  y. 
Ihibuqus,  68  U.  8.  1  Wall.  206  [17 :  6191 ; 
BoUinffnoorth  y.  iXrfjw7,  8  McjCjwn,  472 ; 
Dunlap  ▼.  Wiseman,  2  Disney  (Ohio)  898." 
Bumphreys  t.  Morton  was  a  suit  to  foreclose 
mortgages  giyen  by  a  railroad  company  to 
secure  bonds,  with  interest  warrants  attached, 
which  it  had  issued.  The  warrants  were  in 
the  following  form:  "$85.  Pe(^a,  Ptokln 
and  Jackson^lle  Railroad  Cpnipany.  Inter- 
est  warrant  forthirty-fiyedollara,  payable  at 
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the  Importers*  and  Traders'  Bank  of  the  City 
of  New  York,  on  the  first  day  of  18—,  for 
six  months'  interest  on  bond  No.  — .  L. 
Chapman,  Jr.,  Secretary."  The  court  said: 
**That  interest  was  properly  allowed  and 
computed  on  this  instrument  is  settled  by 
Harper  v.  Ely,  70  111.  581,  and  the  cases 
there  referred  to ;  and  reference  may  also  be 
made  to  Cla/rk  v.  Ima  (Xty,  87  U.  8.  20  Wall. 
583  [22 :  4271 ;  Genoa  v.  Woodruff,  92  U.  8. 
502  [28 :  586],  and  Amy  v.  Dubuque,  98  U. 
8.  478  [25 :  ^],  holding  the  same  doctrine.* 
So,  in  the  late  case  of  Benneson  ▼  Savage, 
180  m.  852,  867,  it  was  said  that  ''the  exe- 
cuting of  a  coupon  is  the  executing  of  an 
instrument,  which,  ex  vi  termim,  bears  in- 
terest after  maturity — if  no  rate  is  expressed, 
six  per  cent ;  and,  at  the  date  of  executing 
these  coupons,  any  rate  not  exceeding  ten 
per  cent  misht  be  fixed  by  ajn^ment  of  the 
parties,  ''—citing  Barper  y.  Sly  and  Humph- 
reye  v.  Morton,  C 

The  case  of  Leonard  t.  yiUan,  referred  to 
with  approval  in  Barker  v.  Intemjitional 
Bank,  undoubtedly  proceeds  upon  the  broad 
ground  that  the  Statute  does  not  allow  in- 
terest upon  interest,  even  where  the  instru- 
ment given  for  the  payment  of  the  principal 
sum  at  a  named  date  is  a  promissory  note, 
and  provides  on  its  face,  but  not  also  in 
separate  coupons,  for  the  payment  of  interest 
at  stated  periods  intermediate  the  date  of  the 
note  and  the  maturity  of  the  principal  sum. 
The  question  was  much  discussed  at  the  bar 
as  to  whether  the  doctrine  of  that  case  was 
modified  by  later  cases. 

It  is  argued  that,  as  a  note  or  other  written 
instrument  providing  on  its  face  for  the  pay- 
ment of  the  principal  debt,  with  interest  at 
named  dates  in  advance  ox  the  maturity  of 
[34k2]  the  principal  sum,  contains  two  distinct  con- 
tracts, one  to  pay  the  principal  and  the  other 
to  pay  the  interest  (Ihaaney  y.  Payne, 
Walker  v.  KimbaU  and  Wehrly  v.  Movfoot, 
above  cited) ,  such  interest  is  as  much  money 
due  on  an  instrument*  of  writing  as  if  it 
were  evidenced  by  separate  coupons.  But 
that  interpretation  of  tne  Statute  is  scarcely 
consistent  with  Leonard  v.  ViXUvn,  and  we 
cannot  assume  that  the  Supreme  Court  of 
Illinois  has  intended  by  its  later  decisions 
to  overrule  the  doctrine  of  that  case.  Hofr- 
per  V.  Ely,  Humphreue  v.  Morton  and  Ben- 
neeon  v.  Sanage  decide  nothing  more  than 
that  separate  coupons,  when  they  are,  in 
effect,  negotiable  promissory  notes,  and, 
therefore,  Instruments  upon  which  the  ob- 
ligor may  bo  held  personally  liable  for  the 
amount  named  in  them,  draw  interest  after 
maturity  by  virtue  of  the  Statute,  and  are 
exceptions  from  the  general  rule  announced 
in  Leonard  v.  ViUan,  That  such  is  the  state 
of  the  local  law  is  manifest  from  the  case  of 
Drury  y.  Wo^e,  25  N.  B.  Rep.  626,  decided 
since  this  cause  was  submitted.  It  was  there 
said  by  Mr,  Justice  Scholfield,  speaking  for 
the  oourt :  "The  general  rule  reooffnizM  by 
this  court  is  that  parties  cannot  be  bound  by 
any  contract  made  before  interest  is  due  for 
the  payment  of  compound  interest  Jciting, 
among  other  cases,  Leonard  v.  Villare] ;  .  . 
but,  uter  interest  is  due,  it  may,  by  ame- 
ment  then  made,  be  added  to  the  pnncrpal, 
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and  made  to  thereafter  bear  interest.  .  .  . 
There  is,  perhaps,  an  exception  to  the  rule, 
as  first  above  stated,  in  the  case  of  interest 
coupons  annexed  to  commercial  paper.  Such 
coupons  bear  interest.  Benneeon  v.  Sarage, 
180  111.  852,  and  cases  there  cited.  But  in 
such  case  interest  is  not  compounded  indefi* 
nitely.  Interest  is  simply  payable  upon  the 
amount  of  the  face  of  the  coupon ;  and  that 
the  coupon  bears  interest  is  solely  because 
of  the  character  given  it  by  commercial 
usage.  Aurora  v.  West,  74  U.  8.  7  Wall. 
105  [19 :  50]  ;  Mercer  Go,  v.  HaekeU,  68  U. 
8.  1  Wall.  88  [17 :  548]  ;  Meyer  v.  Mueea- 
Hne,  Id.  884  [564].  There  is,  theref<H«,  no 
authority  in  this  for  holding  that  interest 
may  be  compounded  indefinitely,  or  at  all. 
in  cases  where  the  payment  of  interest  is  not 
secured  by  some  negotiable  instrument,  in- 
dependent of  the  instrument  whereby  the 
original  indebtedness  is  presumed  to  be 
paid." 

The  present  case  is  controlled  by  the  gen- 
eral rule  that  interest  upon  interest  will  not 
be  allowed,  and  is  not  within  the  exception 
established  by  the  recent  cases  in  the  Su- 

greme  Court  of  Illinois.  The  coupons  signed 
y  the  guardian,  although  additional  evi- 
dence of  the  Interest  agr^  to  be  paid,  are 
not  independent  obligations,  nor  strictly 
commercial  securities,  upon  which  he  can  he 
held  liable ;  for,  by  the  express  contract  be- 
tween the  parties,  recited  in  the  bonds  and 
mortgages,  he  and  his  estate  are  exempt  from 
all  liability  for  the  moneys  borrowed.  And 
as  the  ward  was  not  personally  liable  for 
these  moneys  (Story  on  Bills,  §§  74,  75: 
loiter  V.  FuUer,  6  Mass.  58 ;  1  Daniel  on 
Neg.  Inst.  §  271 : 1  Parsons  on  Notes  and 
Bills,  89,  90),  the  bonds  as  well  as  the  coa- 

Kns  were,  in  effect,  payable  out  of  particn- 
r  funds,  and  not   absolutely   and   at   all 
events  as  in  the  case  of  commercial  paper. 

It  results  that  the  circuit  oourt  properly 
disallowed  interest  upon  interest. 

4.  It  is  said  that  the  Company  agreed,  * 
during  the  progress  of  the  cause  below,  that 
interest  be  computed  at  nine  per  cent  until 
the  date  of  the  appointment  of  LeMoyne  as 
guardian  of  EingBOury,  and  at  only  six  and 
one-half  per  cent  after  that  date;  and  that 
as  the  sum  adjudged  to  the  Company  was 
the  precise  sum  due,  at  the  date  of  the  de- 
cree, upon  the  above  basis,  the  decree  was 
for  the  right  amount,  and  ought  not  to  be 
reversed,  even  if  the  court  below  exred  in 
holding  that  coupons  do  not  draw  interest 
after  maturity,  and  that  the  third  mortgage 
embraced  items  that  ought  not  to  have  bees 
included  in  it. 

The  facts  out  of  which  this  oonteatioa 
arises  are  as  follows : 

On  the  20th  of  September,  1877,  John  V. 
LeMoyne  became  Kingsbury's  guardian  in 
place  of  Powers,  resigned,  and,  by  an  order 
entered  May  16,  1878,  was  directed  to  pay 
into  court,  for  investment  in  United  States 
bonds,  all  sums  secured  ^  him  as  rents  sub- 
sequently to  November  26,  1877,  and  there- 
after pay  into  court,  on  the  first  day  at  esck 
month,  all  sums  received  by  him,  less  soch 
sums  as  might  be  paid,  under  the  otder  at 
the  court,  for  the  support  of  ths  ward  and 
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r^M^i  to  meet  other  expeneet.  LeMojne,  Decern- 
'^^'  ber  2,  1878.  filed  an  answer,  impeaching  the 
Taliditj  of  the  mortgages  and  denying  the 
right  of  the  Mcntgage  Company  to  do  busi- 
oess  in  Illinois.  On  the  l8th  of  January, 
1883.  there  was  filed  In  coart  a  written  stip- 
ulation, signed  by  the  appellant*s  attorneys, 
which  recited  that  a  large  net  Income  was 
being  collected  annually  from  the  ward's 
esute  which  could  be  applied  to  the  reduc- 
tion of  whatever  claim  the  Mortgage  Com- 
pany may  hare,  and  that  it  had  agreed  to  a 
reduction  of  the  rate  of  Interest  on  the  in- 
debtedne«  claimed,  under  the  arrangement 
and  on  the  terms  and  conditions  in  that 
•tipulatioo  set  forth.  Those  terms  and  con- 
ditions were  as  follows:  "1.  That  if  an 
order  is  made  in  said  cause  that  the  amount 
now  deposited  in  this  court  to  the  credit  of 
said  esUte  shall  be  forthwith  paid  to  said 
United  States  Mortgage  Company,  and  that 
hereafter  the  income  from  said  estate,  after 
deducting  all  necessary  ezpensas  %A  said  prop- 
erty, shiul  be  paid  monthly  to  said  Mort- 
gage Company,  the  said  payments  to  be 
cr^ited  by  said  Mortgage  Company  on  any 
amount  which  may  be  ultimately  found 
due  to  said  Company  from  said  estate,  then 
the  said  United  States  Mortgage  Company 
agrees  Uiat  from  the  date  of  the  appointment 
of  said  John  V.  LeMoyne  as  guardian  of 
said  minor  the  rate  of  interest  on  the  indebt- 
edness claimed  by  said  Company  shall  be 
'  reduced  from  nine  per  cent  per  annum  to  six 
and  one-half  per  cent ;  said  reduction  being 
made,  however,  upon  the  express  condition 
that  the  payments  above  provided  for  shall 
be  made,  and  that  the  said  minor  shall, 
within  dx  months  after  his  majority,  pay 
to  said  Mortgage  Company  the  principal  sums 
included  in  md  mortgasres,  with  Interest 
thereon  to  be  computed  (to  the  date  of  said 
LeMoyne 's  appointment  as  guardian)  at  the 
rate  and  aooording  to  the  terms  of  said  mort- 
gages, and  thernifter  at  said  reduced  rate, 
ana  upon  the  further  express  condition  that 
if  said  payments  are  not  made  as  aforesaid, 
then  saia  Company  shall  have  the  same  right 
to  proceed  with  the  foreclosure  of  said  mort- 
gages, and  to  demand  and  collect  the  full 
amount  secured  by  said  mortgages,  according 
to  their  terma,  aiid  without  deduction  from 
the  Tate  of  Interest  provided  for  in  said 
mortgages,  and  shall  have  the  same  rights  in 
all  resjMCts  under  said  mortgages  as  If  this 
f^Mm\  Stipulation  had  not  been  made.  8.  An  order 
i***'  shall  be  entered  in  said  cause  directing  the 
payments  to  be  made  to  said  Mortgage  Com- 
pany according  to  the  terms  of  this  stipula- 
tion, and  this  stipulation  shall  take  effect 
from  the  date  of  the  entry  of  said  order." 
On  the  same  day  the  court  made  an  order, 
which,  after  reciting  the  pending  motion  of 
the  complainant  that  the  money  deposited  in 
court  by  LeMoyne,  pursuant  to  the  order  of 
May  1^  1878,  be  paid  to  it,  and  also  the 
terms  of  the  above  stipulation,  directed  **  that 
all  the  money  now  in  court  in  this  cause, 
including  proceeds  of  bonds,  to  be  converted 
bv  the  clerk,  amounting  to  a  total  sum  of 
sixty -one  thousand  nine  hundred  and  sixtr- 
nine  dollars  and  twenty  cents,  be  paid  to  said 
complainant,  le«  the  clerk's  oommissions  of 
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one  per  cent,  said  clerk  taking  Its  receipt 
therefor,  and  that  hereafter  saia  defendant 
LeMoyne  pay  to  the  said  complainant 
monthly  the  money  required  by  said  order 
of  May  19,  1878,  to  be  paid  into  court,  and 
that  he  take  the  receipt  of  the  said  complain- 
ant and  file  the  same  in  lieu  of  the  money 
with  his  mopthly  report  herein,  and  that  ail 
such  sums  of  money  so  to  be  paid  to  said 
complainant  shall  be  paid  on  account  of  any 
ibdeotedness  which  may  ultimately  be  found 
by  this  court  to  be  due  to  said  complainant 
in  this  suit,  without  determining  any  of  the 
questions  involved  herein."  The  monthly 
payments  provided  for  in  the  stipulation  were 
maide  to  the  appellants  up  to  September,  1884. 
On  the  15th  of  October,  1884.~Eingsbury 
having  become  of  full  age  in  December, 
1888, — ^there  was  paid  to  the  Company,  out  of 
the  proceeds  of  a  certain  portion  of  the 
mortgaged  property,  released  bv  it  from  the 
mortgages  in  suit,  the  sum  of  f  180,000.  As 
evidoice  of  that  payment,  a  writine  was  filed 
in  court,  signed  dv  Kingsbury,  by  LeMoyne, 
his  attorney  in  fact,  and  by  the  Mortgage 
Company,  which  stated :  *  The  United  Sutes 
Mortgage  Company  has  received  from  Henry 
W.  Kingsbury,  by  John  V.  Le  Moyne.  one 
hundred  and  eigh^  thousand  dollars,  to  be 
applied  on  any  indebtedness  or  claim  which 
may  be  found  due  it  from  said  Kingsbury  In 
^  above  suit,  and  said  payment  is  made  by 
said  Kinirsbury  and  received  by  said  Mort- 
gase  Company  upon  the  agreement  that  it 
shall  not  in  any  way  operate  or  be  considered 
a  waiver  ot  anv  claim  that  either  of  said 
parties  have  maoe  or  claimed  or  may  have  or 
claim  in  said  suit  or  in  regard  to  the  subject 
matter  thereof,  it  being  expressly  understood 
that  neither  this  nor  any  other  payment  re- 
ceived hy  said  Mortgage  Company  from  said 
Henry  W.  Kingsbury  shall  [noti  be  con- 
strued in  anv  wav  to  be  a  waiver  of  the  claim 
now  made  bv  asid  Mortgage  Company,  that 
it  is  entitled  to  denuura  the  full  amount  of 
the  principal  and  semi-annual  interest  there- 
on at  nine  per  cent  per  annum,  specified  to 
be  paid  by  the  terms  of  the  original  bonds 
and  mortnges,  held  by  the  said  Mortgage 
Company." 

On  the  9d  day  of  June,  1885.  Kingsbury 
filed  his  separate  answer,  in  which,  among 
other  things,  he  denied  that  the  county  court 
had  ever  authorized,  or  could  legally  author- 
ise, the  creation  of  the  loans,  or  the  giving 
of  the  mortgages,  here  in  suit  Subse- 
quently, June  18,  1885,  ha  filed  a  petition  in 
toe  cause,  referring  to  the  stipulation  and 
order  of  January  18,  1888,  the  payment  to 
the  appellant,  under  that  order,  of  $66, 780. 40. 
and  the  payment  of  the  further  sum  of 
MO,  598. 07  up  to  September,  188i  and  stat- 
ing that  the  Mortgage  Companv  had  refused 
to  come  to  any  settlement  with  him  unless 
be  recognised  the  validitv  of  the  mortgages, 
and  allowed  interest  on  the  principal  debts 
at  nine  per  oent,  although  be  was  willing, 
while  denying  the  validity  of  the  mortgages, 
that  a  decree  be  entered  binding  his  property 
for  the  actual  cash  received  bv  nis  euaraians, 
subject  to  all  payments  made,  with  six  per 
cent  interest ;  that  the  net  income  of  the  ea> 
tate    was    about    $40,000,   harlaf    nearly 
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doubled  since  this  ftction  was  brought ;  that 
the  then  fair  appraised  value  of  the  mort- 
gaged property  was  fullj  t800,000 ;  and  that 
LeMovne  had  collected  and  had  in  his  hands 
$17,000  of  income  from  the  petitioner's 
property.  The  prayer  of  his  petition  was 
that  an  order  be  entered  directing  LeMoyne 
to  pay  over  such  moneys  to  him,  ''and  that 
the  orders  of  May  15,  1878,  and  January  18, 
1882,  may  be  discharged  and  declared  to  be 
of  no  effect  as  to  the  future  income  of  said 
property,  and  all  other  relief.''  On  the  28th 
r^ATi  ^^  November,'  1885,  this  application  was 
i^^'J  heard,  and  an  order  entered  granting  the 
prayer  of  the  petition,  discharging  the  re- 
ceiver and  directing  him  to  forthwith  deliver 
to  Kingsbury  the  possession  and  control  of 
all  the  real  estate,  buildings,  personal  prop- 
erty and  choses  in  action,  money,  books  and 
papers  in  his  hands  or  under  his  control.  The 
order  was  made  upon  certain  conditions  that 
do  not  affect  the  question  now  being  con- 
sidered. 

The  contention  of  the  appellee  Kinsffbury 
is,  that  under  this  state  of  facts  the  Mort- 
gage Company  cannot  claim  interest  at  a 
greater  rate  than  six  per  cent  after  the  date 
of  the  appointment  of  LeMoyne  as  guardian. 
It  is  argued  that  the  court,  by  its  order  of 
January  18,  1882,  accepted,  for  the  benefit  of 
the  ward,  tht  Company's  offer  to  reduce  the 
rate  of  interest,  without  assenting  to  the  ex- 
press conditions  imposed  by  the  stipulation ; 
that  if  the  Company  did'  not  approve  the 
order,  in  the  form  in  which  it  was  entered, 
it  should  have  declined  to  receive  the  moneys 
then  in  the  registry  of  the  court,  which  was 
directed  to  be  paid  to  it;  and  that  the  re- 
ceiving those  moneys,  as  well  as  the  monthly 
rents  subsequently  accruing,  was  a  waiver 
of  the  express  conditions  set  *forth  in  the 
stipulation,  and  equivalent  to  an  uncondi- 
tional agreement  by  the  Company  to  reduce 
the  interest.  We  cannot  assent  to  this  view. 
The  court  below  certainly  did  not  intend,  by 
the  order  of  January  18,  1882,  to  ignore  the 
conditions  upon  which  the  Company's  offer 
to  reduce  the  rate  of  interest  was  based.  It 
intended,  so  far  as  it  had  the  power,  to  put 
the  ward  in  a  position  in  whudi  he  could, 
upon  arrivinff  at  age,  avail  himself  of  the 

Sroposed  reduction  of  interest  And  If 
lingsbury  had,  within  the  time  specified  in 
both  the  stipulation  and  (he  order,  paid  into 
court  the  full  amount  of  any  balance  due, 
allowinff  only  six  and  a  half  per  centum  in- 
tersst  after  the  date  of  LeMoyne's  appoint- 
ment as  guardian,  the  Company 's  stipulation 
to  reduce  the  interest  could,  perhaps,  have 
been  enforced.  But  he  chose  not  to  perform 
the  required  condition,  but  to  uke  his 
chanoes  of  a  favorable  decision  of  the  cause 
upon  the  issues  made  by  the  pleadings.  To 
that  end  be  obtained  the  order  setting  aside 
that  of  JanuaiT  18.  1882,  as  of  no  effect  8o 
that  before  tne  final  decree  was  made,  the 

8 Ian  of  settlement  indicated  in  the  order  of 
982,  was  repudiated  by  both  parties,  and  by 
the  court  itwll  The  effect  of  the  order  of 
Koreifaber  8%1885,  setting  aside  that  of 
JanoMviA.  1^  uid  giving  Kingsbury  full 
OP*  mortgaged  prop^ty,  of  the 
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from  rents— even  if  that  effect  had  not 
produced  by  the  failure  of  Kingsbury  to  meet 
the  condition  to  be  performed  by  him  within 
six  months  after  reaching  his  majoritr — was 
to  remit  him  and  the  Company  to  whatever 
rights  either  had  under  the  original  contract* 
of  loan  prior  to  the  stipulation  and  order  of 
Januaiy  18,  1882.  The  construction  placed 
upon  the  stipulation  and  order  of  January 
18,  1882,  is  in  harmonv  with  the  rule,  sup- 
ported by  authority,  that  "where  a  certain 
sum  of  money  is  due,  and  the  creditor  entera 
into  arrangements  with  his  debtor  to  take  a 
lesser  sum,  provided  that  sum  is  secured  in 
a  certain  wav  and  paid  at  a  certain  day, 
butif  any  of  the  stipulations  of  the  arrange- 
ment are  not  performed  as  agreed  upon,  the 
creditor  is  to  be  entitled  to  recover  the  whole 
of  the  original  debt  such  remitter  to  his 
original  rights  does  not  constitute  a  penalty* 
and  equity  will  not  interfere  to  prevent  ite 
observance."  White &Tudor's Leading Casee 
£q.,  vol.  8,  p.  2025;  Pomeroy*s  £q.  §  438; 
l/umpton  V.  Hudson,  L.  R.  4  H.  L.  1 ;  Coote 
on  Mortgafi[es  (4th  ed.)  888;  Powell  oo 
Mortgages  (Bth  ed.)  900;  Adams  oo  Equity. 
(7th ed.)  109;  Be&pe$Y.  SHpp,  91  111.  609. 

5.  We  come  to  consider  the  transaction  of 
the  third  mortgage,  the  one  for  $95,000  ia 
gold.  In  the  settlement  of  that  loan,  which 
occurred  December  19,  1876,  the  guardian 
received  in  money  only  $41,805.78.  The 
balance  of  $58,194.27  wts  paid  (1)  in  over- 
due coupons  of  the  first  and  second  loans» 
which  were  canceled  and  surrendered  to  the 
guardian;  and  (2)  in  the  Company's  claim 
of  interest  upon  such  overdue  coupons,  at 
the  rate  of  nine  per  cent,  after  their  maturity. 
The  amount  of  this  interest  upon  overdue 
coupons  was  $7,219.27,  which  was  disal- 
lowed, and  the  loan  treated  as  one  in  fact  of 
$87,780.78  only.  According  to  the  view* 
alr^y  expressed,  the  Company  was  not  en- 
titled, in  the  final  computation,  to  interest 
upon  overdue  ooupons,  after  their  maturity, 
even  at  the  statutory  rate  of  six  per  cent  p^ 
annum.  The  application  to  the  county  court 
for  leave  to  make  the  loan  for  $95,000  did 
not  indicate  the  purpose  of  the  guardian,  in 
the  settlement  of  that  loan,  to  allow  interest 
upon  overdue  ooupons  to  be  taken  up  by 
him.  No  such  question  was  psssed  upon  l^ 
that  oourt  end  if  its  assent  would  have 
authorized  the  guardian  to  pay  such  interest 
no  such  assent  was  given.  Certainly,  the 
guardian  could  not  without  leave  of  the 
court  make  an  allowance  of  interest  upos 
past-due  coupons  that  were  not  necodable 
securities.  'Die  oourt  below  was  therefore 
right  in  treating  the  loan  as  oos  oalj  of 
$OT,780.78. 

It  is  contended  that  this  loaa  was  osurioos 
(PnOdicardY.  Omnard,  85  111.  109;  LtMmrd 
V.  Batton,  106  111.  99 ;  Ammimd$(m  v.  B^mm^ 
111  111.  506),  and  that  the  whole  intensl  oo 
it  was.  for  that  reason,  forfeited  under  the 
SUtute  of  Illinois,  which  allows  parties  te 
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stipulate  for  any  rate  of  interest 
loMiad,  not  exceeding  ten  per  cent  per  an- 
num, but  which  also  provides:  *  6.  No 
Serson  or  oorporatioo  shall,  directly  or  in- 
irectly,  accept  or  receive,  in  money.  gooiK 
discounts  or  thing  In  aotfon,  or  in  any  other 
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w»7,  any  greater  snm  or  greater  value,  for 
the  loan,    forbearance  or  discount  of   any 
money,  goods  or  thing  in  action,  than  as 
above  prescribed.    6.  li  any  person  or  cor- 
poration in  this  State  shall  contract  to  receive 
A  greater  rate  of  interest  or  discount  than  10 
per  cent  upon  any  contract,  verbal  or  writ- 
ten, such  person  or  corporation  shall  forfeit 
the  whole  of  said  interest  so  contracted  to 
be  received,  and  shall  be  entitled  only  to  re- 
cover the  principal  sum  due  to  such  person 
or  corporation.  **    The  ground  of  this  conten- 
tion is,  that  nine  per  cent  on  $06,000  for  the 
full  term  of  the  loan,  seven  years,  $69,860, 
increased  by  the  $7,219.27  included  in  the 
principal  sum,  in  all,  $67,069.27,  would  be 
m  excess  of  ten  per  cent  interest,  for  that 
term,  on  the  amount  really  loaned  by  the 
Company.    We  do  not  concur  in  the  view 
taken  bv  the  appellee.    If  the  county  court 
had  authorized  the  guardian,  in  the  settle- 
ment of  the  $96,000  loan,  to  allow  interest 
upon  interest,  and  make  the  interest,  thus 
increased,  a  principal  sum  to  draw  interest, 
SO]    A  different  question  would  have  been  pre- 
■ented ;  for  it  Is  the  settled  doctrine  of  the 
8npreme  Court  of  Illinois  that  an  agreement 
made  after  interest  is  due  to  make  it  a  prin- 
cipal sum  does  not  render  the  transaction 
;i«urlou8.    Bauforth  t.   Muling,  87   111.    28; 
^'«3W  V.  Wilminffton  Star  Mm.  Co.  106  111. 
J2«;  MeGovem  v.    Union  JIfut,  L,  Jn$.  Co, 
^^  in.  161 ;  Oilmare  v.  BiaaeU,  124  Dl.  488; 
-^^  V.   Woffe,  25  N.  E.  Rep.  626,    In  the 
**«e  of  Oilmare  v.  BisaeU,  above  cited,  the 
^"rt  Raid :    "This  was  a  bill  to  foreclose  a 
"Mortgage.     The  only  defense  relied  upon  is 
"^"'y.     .     .     This  note  was  secured  by  mort- 
iSt^  ^^  ^^®  premises  in  controversy.     On  the 
r^^  day  of  August,  1878,  no  interest  having 
^^  Paid  on  the  note,  Finley  required  the 
f^tiea    to  pay  the  debt  or  renew  the  note. 
^^^y    oonciuaed  to  renew.     In    computing 
!j®  J'liount  due,  the  agent  of  Finley  chargea 
y  ^he  interest  due,  from  the  time  It  became 
;"^*  to    the  date  of  renewal,  interest  at  six 
P<^)  cexxt  per  annum.     This  was  added  to  the 
interest  5ue  and  the  principal,  which  all 
wnoutfcted  to  thp  sum  of  $1,860,  for  which  a 
new  iiote  and  mortgage  were  given.    The  in- 
^i^t  oxi  the  interest  includedln  the  mortgage 
jmduxited  to  $12.60,  as  is  claimed  by  the  de- 
le&daxits.     The  addition  of  this  amount  to  the 
Qebt  ikxjd  the  agreement  to  pay  it,  it  is  in- 
Bi8ted»  rendered  the  transaction  usurious.  We 
Qo  nox  concur  in  this  view.     The  mortgagors 
nad  agreed  to  pav  the  interest  on  the  mort- 
pge    <lebt  annually,  and  It  was  their  duty 
to  observe  that  agreement ;  but  they  had  failed 
^ay ,  as  the  interest  each  year  became  due. 
When  the  time,  however,  came  to  renew  the 
debt,  the  mortgagors  had  the  right,  if  they 
>&w  proper,  to  reaeem  their  agreement  and 
P&y  interest  on  the  interest ;  and  their  agree- 
mwit  to  pay  that  Interest  was  not  illegal  nor 
did  it  render  the  transaction  usurious.    What 
waa  done  was  but  the  performance  of  a  con- 
tract made  bv  the  parties,  which  they  had 
the  right  to  do.    If  authority  was  needed  to 
wrtaln  the  view  of  the  circuit  and  appellate 
courts,  Saworth  v.  Biding,  87  111.  28;  w  con- 
clusive  of  the   question   made."    But   the 
county  court  did  not  authorize  the  iruardian 


of  Kingsbury  to  allow  interest  upon  interesi 
when  making  the  settlement  in  respect  to  the 
third  loan.    It  only  authorized  him  to  bor- 
row $96,000  in  gold,  or  its  equivalent  in 
currency.    But,  on  the  settlement  of  the  loan,      [851] 
he  received  only  $87,780.78,  and  wrongfully 
permitted  the  Company  to  retain  the  $7,210.27 
in  payment  of  interest  upon  interest,  because 
he,  in  good  faith,  believed  that  it  was  en- 
titled to  such  interest.    There  was  no  con- 
tract,  within  the  meaning  of  the  Statute, 
that  the  Company  should  receive  usurious 
interest,  for  no  such  contract  was  attempted 
to  be  authorized  by  the  county  court.     In 
fact,  the  allowance  by  the  guardian  of  in- 
terest upon  interest  was  under  a  mistaken 
view  of  the  obligation  of  the  coupons  in  that 
regard.    The  remedy  for  the  wrongful  reten- 
tion of  the  $7,219.Sr7  out  of  the  amount  the 
Mortgage  Company  agreed  to  lend  is  to  treat 
the  loan  as  one  for  only  $87,780.78,  making 
the  calculation  of  interest  on  the  principal 
sum  on  that  basis,  and  not  to  forfeit  the  in- 
terest on  the  sum  actually   received  by  the 
guardian  from  the  Company. 

6.  It  is  contended  that  the  Mortgage  Com- 
pany could  not  demand  interest,  after  Kings- 
bury reached  his  majority,  at  a  rate  in  excess 
of  six  per  cent.    The  argument  made  in  sup- 
port of  this  proposition  is  that,  as  the  guard- 
ian could  not,  under  the  Statute,  have  cre- 
ated a  debt,  secured  by  mortgage,  that  did 
not  mature  at  or  before  the  wara's  majority, 
he  had  no  authority  to  contract  for  the  pay- 
ment of  interest  alter  the  ward  reached  full 
age,  and  that  the  rate,  after  his  majority, 
must  be  controlled  by  the  Statute,  and  not 
by  express  contract.     We  do  not  concur  in 
this  interpretation  of  the  Statute.  The  guard- 
ian had  authority,  with  leave  of  the  court, 
to  make  these  loans,  and  to  stipulate  for  any 
rate  of  interest  not  exceeding  ten  per  cent. 
He  stipulated  for  interest  at  nine  per  cent, 
payable  half-yearly  in  each  year  until  the 
principal  sum  ''shall  be  fully  paid."    Such 
a  contract,  in  case  of  Individuals,  capable  of 
acting  for  themselves,  would  bind  the  oblisor 
to  pay  interest  on  the  principal  sum  at  thai 
rate  after  its  maturity.     Phinney  v.  BcUdmny 
16  111.  108 ;  Etnure  v.  McDanid,  28  111.  201. 

We  perceive  no  reason  why  the  guardian 
may  not,  under  the  Statute,  make  such  a 
contract,  subject,  of  course,  to  the  condition 
that  the  maturity  of  the  debt,  created  by 
him,  on  behalf  of  the  estate,  shall  not  ex- 
tend beyond  the  ward's  minority,  and  sub- 
ject, therefore,  to  the  right  of  the  ward,  im-  rsssi 
mediately  upon  attaining  full  age,  to  pay  * 
off  the  debt,  or,  by  agreement  with  the 
lender,  obtain  an  extension  of  the  time  of 
maturity,  and  a  leas  rate  of  interest.  The 
Statute  does  not  mean  that  the  ward  may  re- 
tain the  benefit  of  the  contract  after  he  attains 
full  age,  and  repudiate  its  provisions.  Of 
course  what  is  here  said  must  be  taken  in 
connection  with  the  Statute  of  Dlinois  pro- 
viding that  "judgment  recovered  before  any 
court  or  magistrate  diall  draw  interest  at  the 
rate  of  six  per  cent  per  annum  from  the  date 
of  the  same  until  satisfied."  Rev.  Stat.  111. 
1874,  chap.  74  g  8.  Where  the  debt  is 
merged  in  a  judgment  or  decree,  the  contract 
ceases  to  exist,  and  the  rate  of  interest  is 
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baa  turned  out  so,  as  I  expected  to  have  you  in 
my  big  coal  company  that  I  am  now  forming, 
you  to  do  the  financiering  and  I  to  get  the 
property  in  shape,  by  which  each  would  have 
made  quarter  of  a  million  dollars.  I  very 
much  regret  that  it  looks  as  though  we  will 
not  be  interested  together.'' 

It  should  be  stateu  in  this  connection  that 
when  De  Bardeleben  received  the  teleeram 
offering  $350,000,  and  the  telegram  of  March 
28  from  New  York,  requesting  an  answer  to 
the  New  York  telegram  of  the  27th,  he  was 
in  conversation  with  Colonel  Ensley,  who 
offered  $380, 000  for  the  not^.  The  offer  was 
immediately  accepted.  So  that  the  notes  were 
sold  by  De  Bardeleben  before  he  received  the 
telegram  from  Adams  that  he  had  sold  them 
on  the  terms  oriffinally  named  to  him. 
Touching  the  first  interview  between  Adams 
and  McComb  on  the  27th  in  New  York,  the 
latter,  a  witness  for  the  former,  said :  **  That 
he  was  acquainted  with  the  parties  to  this 
suit ;  that  he  had  known  the  plaintiff,  Theo- 
dore Adams,  for  thirty-five  years ;  that  he  made 
a  contract  with  Adams  in  New  York  City,  on 
the  27th  day  of  March,  1888,  for  the  purchase, 
through  him,  of  five  notes  made  by  the  Pratt 
[M41  Coal  and  Coke  Company,  payable  to  Frank 
L.  Wadsworth,  as  trustee,  in  the  sum  of  one 
hundred  thousand  dollars  each ;  that  by  the 
terms  of  his  said  contract  with  Adams  he 
(witness)  was  to  take  said  notes  at  eight  per 
cent  per  annum  discount ;  that  the  proposition 
by  Adams  to  sell  witness  said  notes  was  made 
in  his  (witness*)  ofllce,  No.  85  Broadway, 
New  York  City,  on  the  27th  of  March,  1883 ; 
that  he  did  not  accept  the  proposition  imme- 
diately, but  set  his  book-keeper  to  work  on  a 
careful  calculation  as  to  what  the  result 
would  be  to  him  (witness)  on  the  said  notes,  if 
he  purchased  them  on  the  terms  offered,  and  on 
the  supposition  that  he  (witness)  should  bor- 
rowtthe  money  at  six  per  cent  tociurry  the  trans- 
action ;  that  while  this  calculation  was  be- 
ing made  he  discussed  the  matter  with  Adams 
and  suggested  that  he  (Adams)  should  tele- 
graph an  offer  of  a  lump  sum  of  three  hundred 
and  fifty  thousand  dollars  for  the  five  notes  of 
one  hundred  thousand  dollars  eadi,  which 
Adams,  after  some  hesitation,  did ;  that  after- 
wards and  before  parting  witness  told  Adams 
that  if  this  offer  was  declined  he  would  take 
the  notes  on  the  terms  offered,  namely,  eight 
per  cent  per  annum  discount,  and  that  in 
either  case  he  (witness)  was  the  purchaser  of 
the  notes ;  that  Adams  told  him  he  was  au- 
thorized to  make  the  sale ;  that  all  this  trans- 
pired in  his  office.  No.  85  Broadway,  New 
York  City,  at  one  interview. " 

The  court  charged  the  jury,  amonff  other 
things,  that  **  the  plaintiff  was  a  special  agent, 
clothed  with  special  power  to  sell  the  five 
notes  at  a  price  specified  by  De  Bardeleben, 
and  that  if  when  the  plaintiff,  on  March  27, 
1888,  first  offered  to  sell  said  notes  at  said 
specified  price  to  J.  J.  McComb,  Uie  said  Mc- 
Comb dia  not  express  any  acceptance  of  the 
offer,  but  told  plaintiff  to  telegraph  to  said  De 
Bardeleben  a  lump  offer  of  three  hundred  and 
fifty  thousand  dollars,  and  also  told  plaintiff 
that  if  De  Bardeleben  declined  that  offer  he 
(McComb)woald  take  the  notes  at  the  price 
originally    specified     by    Da    Barbeleben, 
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amounting  to  three  hundred  and  eighty  thoo- 
sand  dollars ;  if  afterwards,  and  in  tne  mom 
interview  on  said  March  87,  1888,  said  Mc- 
Comb, in  relation  to  said  five  notes,  told  plain- 
tiff that  if  the  said  offer  of  three  hundred  and 
fifty  thousand  dollars  was  declined,  be 
^McComb)  would  take  the  notes  on  the  terms 
nrst  offered,  viz. ,  eight  per  cent  discount,  and 
that  in  either  case  he  (McComb)  was  the  pur- 
chaser of  the  notes, — all  this  amounted  to  a 
conditional  offer  only  to  take  the  notes  at  the 
specified  price  first  offered,  and  did  not  im- 
pose upon  the  plaintiff  the  duty  or  obligatioo 
to  communicate  to  his  principal  tiie  fact  that 
McCom5  was  ready  and  willing  to  buy  the 
notes  at  the  said  price  at  whidi  they  wen 
first  offered,  amounting  to  three  hundred  and 
eighty  thousand  dollars ;  and  the  failure  of 
plaintiff  to  communicate  that  fact  in  any  man- 
ner to  his  principal  was  not  a  breach  of  hia 
duty  nor  bad  faith  in  itself,  as  he  was  only 
a  special  agent  to  sell  at  a  fixed,  speciAea 
price,  and  not  an  agent  to  get  the  best  price  be 
could  obtain."  To  this  charge,  and  to  each 
proposition  contained  in  it,  the  defendant 
duly  excepted.  Among  the  requests  by  de- 
fendant for  instructions  was  one  to  the  effect 
that  if  the  Jury  believed  all  the  evidence, 
their  verdict  should  be  in  his  favor.  The 
court  refused  to  so  instruct  the  Jury,  and  to 
its  ruling  in  that  respect  the  defendant  ex- 
cepted. 

We  cannot  give  our  assent  to  the  proposi- 
tion that  Adams,  being  a  special  agent  only, 
was  not  guilty  of  a  breach  of  duty  in  with- 
holding fiom  his  principal  information  of  the 
fact  that  McComb  was  willing  to  take  the 
notes  at  a  discount  of  eight  per  cent  per  an- 
num, that  is,  for  $880,000,  provided  be  could 
not  fl;et  them  for  $850,000.  That  fact  came 
to  his  knowledge  before  he  and  McComb  sep* 
arated  on  the  2r7th  of  March,  and  good  faitn, 
upon  his  part,  required  that  he  dioald  at 
once,  with  the  utmost  dispatch,  have  com- 
municated it  to  his  principal,  and  not 
have  permitted  him— pressed  for  money,  as 
Adams  knew  him  to  be  and  as  be  took  care  to 
inform  McComb  he  was— to  consider  the  offer 
of  $850,000,  in  the  belief  that  that  was  the 
highest  price  his  agent  could  obtain  for  the 
notes.  The  agreement  to  pay  the  latter  tea 
thousand  dollars,  if  he  negotiated  a  sale  <d 
them  at  a  discount  of  eight  per  cent  per  aa- 
num,  was  in  consideration  of  nis  endeavoring 
to  dispose  of  them  upon  those  terma.  It  was 
a  condition  precedent  to  his  right  to  watk 
compensation  that  the  serrices  hie  ondertook 
to  render  should  be  faithfully  performed. 
If  his  principal  had  acceptedT  the  offer  of 
$850,000,  he  would  have  lost  $80,000  by 
reason  of  the  concealment  or  the  withlioldia| 
by  his  agent  of  the  fact  that  the  party  mak- 
ing the  offer  intended  to  accede  to  the  prind- 
pal's  terms  if  he  could  not  do  better.  In 
effect,  Adams  abandoned  tlie  position  of  acent 
for  De  Bardeleben  to  negotiate  the  notes  for  a 
specified  sum,  and  practically  oo-operatad 
with  McComb  in  the  latter's  effort  to  get 
them  at  a  sum  less  than  De  Bardeleben  bad 
authorized  the  agent  to  accept  He  oondncted 
himself  ss  if  he  were  more  intensted  in  Mc- 
Comb than  in  his  principal.  We  have  seen 
that  when  he  learned,  on  the  t8lli,by  telegram 
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of  toi  ^'Srt!'  ^*'^  **''"«'"^ «»« op'"!"" 

w^^vS^S^SJi*^^*^,"'*  defend«.t  in 

Jefed b^^*!,^**"*"  ••  damages  for  theTl- 
Ifi^irt^m^/if;^  agreement  mde  in  March. 

•S^aF  SfifSffih^'**'^'  »>«t'eenhim 
L.  wJu„T^ir*^^®^*'^  "presenting  Pranli 
tiff  w2f^^'«  *^'«t  '''««»'y  the  pla^ 

Per  V»«»  *  "■'*•  **  •  discount  of  eiirht 

Sr^h.SfJ  i?°*?™'  »'«▼*  promissory  nl^ 
•bJ^fn^****^*?**  thousand  dollare  eactf  oaV- 

UDon  i»  ™P*'^y'  '"•^  secured  by  morts'tfiVR 
«^t^?i:S^y-  T5«P«x»edi^fXS 
*'«d^^*??'S5i  JP«W  have  been  thiw  hunf 

'o*8^*  «»adi8puted  facts  in  the  case  are  as  fol- 

•"ofes.       ??«  R^^»  ^'?#  '  purchaser  of  the 
*«i»il»  .S^^*     .  ®.  P*.'  «*nt  per  annum     Ac. 

?«.  b^t^ut  w.  M„  1,^  ^""'d  tate  them  or 
'«'elaSjo'i"4^|^^*^t<'""fkingcalcuIationI 

'ortli^^Zr  -  ^    ^^^  "®  would  o-ive  £850  oon 
that        ^^  and  nea  uMt^wi  »>i«  *  J: .  S*  *^*'  ▼?*'"•  "W 

him 


«>    :BaTdeT^w^j*S*"'*««chatelegrjm. 

J^r*».b   inaistin/Sa  his  oflS^lL?"  "'^^r 
S??»«   telegraphed  De  Banl«i  t'  "^'"^  S°*' 

imU  **^^  fl^e  notes  with  moii  ^"^  i     i 
hujdr^^  «nd  fifty  thoiWnd  rt^fi"««  '<"..*^  .. 
riftt  **«  t™tee  to  sell  aid  t^J^*"  ^-  1^? 

the  day  this  telegnwi.^PP*"  'I'^^'J 
ntiff  t«itified  that  J^  ;;''«  »°t'  ,b"* 

ik. «>-fX5'*'  •*  tour  o'clock  ihTf  '^'°'*  "^  '*^i 
tbe  27*1,  of  March    i  ^   Hz  *««  afternoon  of 

te  ahoxild  doU  D«  B^^?  asked  him  what 
oJer  tt*  ."o5?J£  *H  Baroeleben  refused  the 


can 
three 
the 


^ve  made  Uie  negotiation  on  the  terms  you 
^\l^\.  ^/k'°«  on  your  pape„  with  toifc'. 
opinion  on  the  matters  I  mentioned  to^you 

^Vyoa"'  ^^tiT-^'"  ^  ?"»  meet  yoHi 
^ew  ^ork. "    On  the  same  day  there  ma  Mnt 

from  New  York,  in  the  name  of^S^S?! 

telegram  to  De  Baideleben :    «Pl1aM?i.wi? 

my  telegram  of  yesteiday."    Inrefore^S 

tte  latter  telegrai.  which  was  J^tWdS 

Bardeleben  on  the  day  of  ite  datT  th^Xin! 

s^^ .  ^""^iT^  **•  J'^?  Wll  of  exceptloS 
bhr^J  J^J^;  "^""i  hesitation  he  said  powi- 
lii*  "J^^^.^  ^^®  ^<>°«  «>.  but  had  no  reml- 
lection  of  going  back  to  New  York^  the^8^ 

2t««  m!??''  afked  by  defendant  if  he  h^^t 
fn  M-^"^""^  authority  to  send  said  dispatS 
m  his  name;  to  which  he  said,  'Possibly  r 
may  have  done  so,  but  I  have  no  recollection 

SfJV  K^P°°.^«rther  cross-examination,  hS 
said  he  had  not  sent  said  dispatch,  nor  hud  he 
any  recollection  that  he  authorized  McComb 
to  send  It  in  his  name. »»    He  further  testifiS 

?K«f^  r''!?'  °;'*^'^'  *^**  be  told  McComb 
^«  w  5"deJlben.  for  whose  wife  and  chil. 
vf^  J^jfsworth  was  trustee,  -wanted  money 
J^.^^^U'^^.  '^^  ^"^  ^^nted  it  as  soon  al 
SS?^«1^'   i^*^  ^^  ^^^  McComb   this  while 
^i  f  i^  ^*?  f  ^"*  tbe  sale  of  said  notes. » 
Why  Adams  felt  obliged  to  inform  McComb 
or  nis  pnncipal's  urgent  need  for  money  does  . 
not  appear  from  the  evidence. 

De  Bardeleben   replied,  on    the    29th    of 
iSfS&u^  Adams'  PhiladelDhia  telegram  of 
toe  28th  in  these  words :    "You  are  too  late.  . 
Have  disposed  of   the  notes."    Adams  tclo- 
graphed  to  De  Bardeleben,  under  date  of  the 

yxx\  JP'^  *^  t^  ^a*e.  You  gave  me  ex- 
plicit  authority  to  sell  at  certain  price,  3'ou  to 
pav  my  commission.  I  wired  you  an  offer  I 
had  b«low  price  you  had  named.  You  an- 
swered  you  could  not  accept  offer,  but  said 
notliing  about  withdrawal  of  my  autliority 

i?  uv    «   ^  ^?°  ^^^  to  J-  J-  McComb.  of 
Dobbs  Ferry,  New  York,  on  terms  authorized 

^1  J^^l^^^\l^^  should  confirm   that  sale 


boar 


^'^^  ^:oo6."M^mir^'',.«f"«^,  s'5? 

V  ****deleben  r^fnaoH  t»i«     Replied  that  "  if 

»^  *»e  would  tS^«  no?»***«  o'  $860,000 

•  ^  •  X»n.p«UicS^tSrt  l"*^.  *t  De  Bardele- 

^•OBum discount."  Adk^*'*"*  ^,^1 
I*«w  y©*  to  PhilaHelnh*.  *hen  went  from 
%  »ter  Itti^nir  MoVWk*  *nd  he  testified 
•'  «K»  8Tth  3  1^,*  hS^h'**^  the  afternoon 
•jy  oonununiciJ^llruS  1?,'*  ^ot  see  or  have 

leC^,^te  of  March  JmS^^j^  B,^, 


leben  telemftTTK-JiT'^j^^'^*  ^^83,  I>e  Barde- 

^^^    r^  «Jett^A^*°? /Jt  Philadelphia,        

,,    ^ama  im^lSI-^Li^  Cannot  accept  of  -   was  not  in  accordance  with  our  understand- 

'^PWod    by    t».wfX:  ^'^'^  the  same  day,    ing,  so  I  at  once  took  steps  to  sell  to  another 

^W  U,  ft      '•^egiMi     from    Philadelphia ;   party,  which  I  have  done.     I  am  very  sorry  it 

^*  U.  8..  Book  84.  88  9g^ 


forthwith.    Answer. »    Under  date  of  March 
Slv^®  ^rdeleben   telegraphed   to  Adams: 
Your  effort  to  beat  me  down  in  price  has 
lost  you   the  notes;    will  write."    To  this 
Adams  replied  by  telegram,  under  date  of 
April    a :       Assumptions  of  your  dispatch 
wholly  unfounded;    no  effort  to   beat   you 
down;    reported    you   the  offer  had.     Your 
refusing  the  first  offer  led  me  to  dispose  of 
the  notes  at  your  offer,  which  I  did  and  so 
reported  to  you."    The  plaintiff  received  from 
De  Bardeleben,  two  or  three  days  after  it  was 
written,  the  following  letter,  under  date  of 
J^rch  31 :    **I  telegraphed  you  this  A.  M.  : 
Your  effort  to  beat  me  down  in  price  has  lost 
you  the  notes ;  will  write,  '—which  I  now  con- 
firm.   When  you  left  me  on  the  hotel  piazza 
you  said  that  if  Gov.  Smith  pronounced  the 

£apers  all  riffht  you  would  take  one  half  and 
[cComb  the  balance,  you  to  telegraph  me  so 
soon  as  you  got  home.  When  I  received  your 
telegram  offering  me  three  hundred  and  fifty 
thousand  dollars,  I  saw  you  were  trying  to 
make  me  take  as  little  as  you  could,  which 
was  not  in  accordance  with  our  understand- 

«»«~ ▼      _X ^__l-       ..«.^^.      iyv     -01       *^ Al 
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lamed  out  •□,  ua  I  expected  to  have  jou  Id 
big  coat  compaay  that  I  un  now  forming, 
ti>  do  tbe  financiering  and  I  to  get  the 
>erty  In  shape,  by  which  each  would  have 
e  quarter  of  a  million  dolUra.  I  veiy 
h  regret  that  tt  looks  as  though  we  ivill 
be  interested  together. " 
should  be  stated  in  this  connection  t 
a  De  Bardeleben  received  the  teleei 
'ing  t850,000,  and  tbe  telegram  of  March 
rom  New  York,  requesting  an  answer  to 
New  York  telegram  of  tbe  27th,  be  was 
tonversation  with  Colonel  Eosley.  who 
ed  $380,000  for  tbe  oolen.  The  om 
led  i  ate)  r  accepted.  So  that  tbe  notei 
bj  De  Bardeleben  before  be  received  tbe 
;ram  from  Adams  that  he  bad  sold  them 
tbe  terms  orlginallT  named  to  him. 
±lng  tbe  first  interview  between  Adama 
UcComb  on  the  27tb  in  New  York,  the 
r,  a  witness  for  the  former,  said :  "  That 
ras  acquainted  with  the  parties  to  this 
;  that  he  had  known  tbe  plalntiS,  Theo- 


Adama.  for  thirty- BTeveara ;  that  he  made 
itract  with  Adams  in  New  York  Cltv,  on 
7Lh  daj  of  March,  ISSS,  for  the  purchi 


igb  him.  of  five  notes  made  by  the  Pratt 

and  Coke  Company,  payable  to  Prank 
radswortb,  as  trustee,  in  the  sum  of  one 
red  thousand  dollan  each;  that  by  the 
I  of  his  said  oootract  with  Adams  be 
lesa)  WM  to  take  aatd  notes  at  eight  per 
Mr  annum  discount ;  that  the  proposition 
iams  to  sell  witness  said  ootes  was  made 
is   (witness')   office.  No.  3S  Broadway, 

York  City,  on  the  2Tth  of  March,  1888 : 
lie  did  not  accept  tbe  proposition  imme- 
ly.  but  set  his  book-keeper  to  work  on  a 
ol  calculation  as  to  what  the  result 
d  be  to  him  (witness)  on  tbe  said  notes,  if 
irchaaed  them  on  tbe  terms  offered,  and  on 
iipposition  that  he  (witness)  should  bor- 
be  money  at  six  per  cent  tocarry  the  trans- 
D  ;  tbat  while  this  calculation  was  be- 
lade  be  discussed  the  matter  with  Adams 
luggested  that  he  (Adams)  ahould  tele- 
li  an  offer  of  a  lump  sum  of  three  hundred 
1ft;  thousand  dollars  for  tbe  Ave  notes  of 
hundred  thousand  dollars  each,  which 
na,  aftor  some  hesitation,  did  ;  that  after- 
s  and  before  parting  witnen  told  Adams 
If  this  offer  was  declined  he  would  take 
lotes  on  tbe  terms  offered,  namely,  eight 
cent  per  annum  discount,  and  that  in 
T  case  he  (witness)  was  tbe  purchaser  of 
lotes :  ttiat  Adams  told  him  he  was  au- 
sed  to  make  tbe  sale :  tbat  all  this  trans- 
1  in  his  office,  No.  86  Broadway,  New 
;  City,  at  one  Interriew." 
le  oourt  charged  the  jury,  among  other 
^that  "the  plaintiff  was  a  special  agent, 
L«d  with  special  power  to  sell  tbe  five 
I  at  a  price  specified  by  De  Bardeleben, 
that  if  when  the  plaintiff,  on  March  27, 

flrat  ottered  to  sell  said  notes  at  said 
fled  pric«  to  J.  J.  McComb,  the  said  Mc- 
1  did  not  express  any  acceptance  of  the 

bDt  told  plaintiff  to  telegnpb  to  said  De 
elebcnalump  offer  of  three  nundred  and 
thousand  dollars,  and  alio  told  plaintiff 
if  De  Bardeleben  declined  that  offer  be 
!omb)  would  take  the  notes  at  the  prloe 
oMj     qwcUlad     by    De    Bvbeleben, 
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oontroTeny ;  that  the  defendants  Robert  Qlenn 
and  Qeorse  D.  Park  refuse  to  make  defense 
to  the  petition,  and  are  acting  in  concert  with 
the  plaintiffs  therein,  and  petitioners  are  the 
only  iMuties  that  hare  any  real  interest  in 
the  controfersT  adverse  to  plaintiffs;*  and 
tendering  bond  and  praying  for  the  transfer 
of  the  salt  They  also  made  a  formal  motion 
for  the  order  of  removal. 

On  the  22d  of  August  the  afBdarit  of  Glenn 
and  Park  was  filed,  averring  that ''they  were 
made  parties  defendant  in  said  cause  without 
their  knowledge  or  consent ;  that  no  collusion 
existed  between  afllants  and  the  plaintiffs  in 
said  cause  before  the  filing  of  their  petition, 
;]  and  no  collusion  exists  now,  and  the  afliants 
are  holders  and  owners  of  the  bonds  of  said 
county  in  good  faith,  and  that  the  statement 
allegnig  affiants'  collusion,  in  the  petition  for 
a  removal  of  this  cause  to  the  United  States 
circuit  court,  with  the  plaintiffs,  is  not  true ;" 
that  their  action  was  **  based  on  their  own 
Judgment  ss  to  the  justice  of  the  same,  and 
believing  that  the  Justice  is  «vith  the  plain- 
tiffs they  do  not  choose  to  resist  the  plaintiffs' 
claim;"  and  they  also  severally  answered, 
saying  that  they  had  no  defense  to  make  and 
asking  that  the  motion  to  dissolve  the  ini unc- 
tion sAd  the  demurrer  be  withdrawn,  so  far  as 
they  might  be  parties  thereto. 

iJpon  the  same  day  the  affidavit  of  C.  L. 
Morehead  was  filed,  stating  that  be  was  the 
agent  of  the  funding  board,  and,  from  informa- 
tion be  had  obtained  from  his  co-agent,  he 
believed  ''that  a  majority  of  the  new  bonds 
of  said  county  are  owned  and  held  by  citizens 
of  the  State  of  Kentucky ;"  and  also  the  affi- 
davit of  Louis  Jones,  **  that  be  has  opportunity 
for  knowing  the  professed  owners  of  the  Ymdob 
of  Muhlenburgh  County,  Ey.,  issued  to  the 
Elizabethtown  and  Paducah  R  R.  Oo.  This 
opportunity  resulted  from  the  fact  that  he  was 
a  member  of  the  General  Assembly  of  Ken- 
tuckr,  from  which  the  bondholders  lioresaid 
sougnt  legislation  on  their  behalf,  and  also 
from  the  fact  that  he  was  a  Justice  of  the  peace 
of  said  Muhlenburgh  County,  and  was  pro- 
ceeded against  on  behalf  of  said  bondholders 
for  the  purpose  of  compelling  a  levy  to  satiny 
interest  on  the  said  bonds.  He  states,  from  all 
the  facts,  expressions  and  disclosures  in  their 
affairs,  he  is  satisfied  that  at  that  time  about 
three  fourths  of  the  said  bonds  were  held  and 
owned  by  residents  of  the  State  of  Kentucky, 
and  it  is  his  conviction  now  that  the  owners 
of  the  said  bonds  are,  at  least  to  the  extent 
of  two  thirds,  residents  of  Kentucky.* 

The  Muhlenburgh  Circuit  Court  entered  an 
order  removing  the  case  to  the  United  States 
circuit  court,  where  a  motion  was  subse- 
quently made  to  remand  and  overruled,  to 
which  ruling  and  Judgment  plaintiffs  by 
their  counsel  ezcepteil  The  injunction  was 
thereupon  dissolved  by  the  circuit  court 
"upon  the  faos  of  the  petition  and  exhibits 
filed  therein.*  Trousdale  and  Alexander  then 
filed  their  answers,  and,  issues  being  joined, 
the  cause  came  on  upon  the  pleadings  and  an 
r^oAi  M^^Md  statement  of  facts  and  proofs,  and  a 
^^^^^  decree  was  eiOarsd  dismissing  the  bill,  and 
the  CMS  tbsuMpg^  btoofht  to  this  cooit 


Mr.  T*  W.  Brown*  for  appellaoCs: 

The  court  could  not  arranse  the  parties 
according  to  their  real  interest  In  order  to  see 
where  the  real  controversy  was  and  between 
whom. 

Jf^yvr  Y.OanHmeH^n  06. 100  U.  8.  400  (35: 
698);  BaOroad  d  Goal  Oo.  v.  Btatc^ord,  78 
U.  &  11  Wall.  174  (90:180);  J^v*  ▼•  WisunU, 
112  U.  8.  101,  192  (28:094). 

Separate  defenses  do  not  make  separate  con- 
troversies, whoe  sll  the  defenses  are  conneote<k 
with  or  grow  out  of  the  same  cause  of  action, 

ljmi99iae  AN.B.CO.  v.  Id$,  114  U.  S.  52 
(29:68);  Byd»y.  Ruble,  104  U.  &  407  (26:828); 
Winekuter  v.  Loud,  108  U.  8.   180  (27:677); 
Piris  V.  Ttedt,  116  U.  &  41  (29:881). 

Where  there  has  been  a  fixed  and  long-con- 
tinued policy  or  system  acted  on  in  a  State,  it 
is  not  to  be  presumed  that  the  Legislsture  in- 
tended in  an  Act  to  depart  from  this  policy, 
unless  it  is  so  expressly  declared  or  the  terms 
'^f  the  Act  are  neceisarily  inconsiitent  with  tbt: 
general  policy  or  system. 

Oelpeke  V.  Dubuque,  68  U.  8.  1  Wall.  175, 
220,  m  (17:520.  580,  681);  EOioti  Cauntg  v. 
Kitten,  14  Bush,  298. 

The  county  judge  can  lay  no  charse  upon 
the  county,  for  any  purpose,  exceeding  the 
sum  to  which  he  is  restricted  l^  law. 

Harrison  Oount^  Ot.  v.  SmUh,  15  B.  Mon. 
166;  FenninnUm  v.  Woo^olk,  79  Ky.  16;  Botel- 
ing  Green  AM.R.O0.  v.  Warren  CoujUm  Ot. 
10  Bush.  711;  Norton  v.  8het^  Oountv.  118  U. 
8.  425(80:178):  BiU  v.  MemMe,  184  U.  8.  198 
(88:887);  BieeOl  v.  Spring  VaU^  Tiep,  110  U. 
8.  162  (28:105);  KeOe^  v.  MOan,  vn\J.  8.  189 
(82:77). 

Mr.  D*  M.  Roilnian,  for  appellees: 

Claims  cannot  be  aggregated  to  give  Jurisdic- 
tion, although  sll  are  parties  in  the  same 
record. 

F\armer9  Loan  d  T.  Oo.  v.  Watennan,  106 
U.  8.  265  (27:116);  Admme  v.  OritUnden,  Id. 
676  (99);  Tapper  w.  Wiee.  110  U.  8.  898(28:189). 

Only  those  can  appeal  whose  decrees  exceed 
five  thousand  dollars. 

SlewtH  V.  Dunham,  116  U.  a  61  (29  J29). 

When  several  credhon  unite  tn  a  suit  In 
equity,  eadi  claiming  a  pre  rata  share  of  com- 
mon propertr,  each  creditor's  rl^  to  appeal  de- 
pends upon  his  own  claim. 

Cha^  V.  Bo^,  106  U.  8. 281 96M4):  Bal^ 
lard  Paving  Oo.  v.  Mufford,  100  U.  8.  147  (25: 
991);  Eg  peurie  BaUimore  d  0.  B.  Cb.l06  CJ.  8. 
6m:78). 

The  county  was  not  a  party  to  the  record  In 
the  lower  ooort,  and  It  cannot  be  made  ooo 
here. 

Fa^ne  t.  NOee,  61 U.  8. 20  How.  119  (15:895); 
Basonf  t.  Lombard,  60  U.  8.  9  How.  580  (18: 
245);  PhOl.  Prac  71;  Daaier.  Oneg,  88  U.  8. 
16  Wall  280  (21:458):(M9ni  V.  Bank  ef  Uniied 
StaUe,  22  U.  8.  9  Wheat.  797  (6:21^ 

Minisleria]  ofltoers,  such  ss  a  Untted  Statea 
marshal,  a  sheriff,  a  county,  state  or  town- 
ship officer,  are  merely  formal  parties  and  do 
not  affect  the  co-def eodanf  s  rl|^t  to  removal 

Barter  Tmp.  v.  Bemoekan,  108  U.  &  562 
(26.-411);  Wade  J.  Wortmnan,»T%d.Rep.  754; 
Brvmw  V.  AniAu  9  U.  a  6  Crsn^  80i  (|d08); 
McNuU  V.  2»m<  a  U.  &  2  How.  10ai:18i>; 
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WarmUyy,  Warmley,  21  U.  8.  8  Wheat  422 
(5:651);  Fuky.  Union  Pac  R.  Co.  ^  Blatchf. 
862;  Sioux  Oity  db  D,  M.  R.  Oa.  t.  Ohieago,  M. 
dSt.  R  B.  Co.  27  Fed.  Rep.  770;  Desty,  Re- 
moval of  Causes,  124,  g  10  m,  and  Appendix, 
258,  and  cases  cited. 

Mr.  (T^Kft/totiM  Fuller  delivered  the  opin- 
ion of  the  court : 

The  main  question  at  issue  v^aa  the  validity 
of  the  bonds,  and  that  involved  the  levy  and 
collection  of  taxes  for  a  series  of  years  to  pay 
interest  thereon  and  finally  the  principal 
thereof,  and  not  the  mere  restraining  of  the 
tax  for  a  single  year.  The  grievance  com- 
plained of  was  common  to  all  the  plaintifib 
and  to  all  whom  they  professed  to  represent. 
The  relief  sought  could  not  be  legally  injur- 
ious to  any  of  the  taxpayers  of  the  county, 
as  such,  and  the  interest  of  those  who  did  not 
join  in  or  authorize  the  suit  was  identical 
with  the  interest  of  the  plaintiffs.  The  rule 
applicable  to  plaintiffs  each  claiming  under 
a  separate  and  distinct  right,  in  respect  to  a 
separate  and  distinct  llabilitv,  and  that  con- 
tested by  the  adverse  party,  is  not  applicable 
here.  For  although  as  to  the  tax  for  the  par- 
ticular year,  the  injunction  sought  might 
restrain  only  the  amount  levied  against  eaich, 
that  order  was  but  preliminary,  and  was  not 
the  main  purpose  of  the  bill,  but  only  inci- 
dental. The  amount  in  dispute,  in  view  of 
the  main  controversy,  far  exceeded  the  limit 
upon  our  jurisdiction,  and  disposes  of  Uie 
objection  of  appellees  in  that  regard. 

As  the  plaintiffs  sought  to  restrain  the  col- 
lection of  taxes  already  levied,  and  any  fur- 
ther  levies  bj  the  ooun^  judge,  and  also  a  de- 
cree adjudging  the  Invalidity  of  the  bonds, 
the  sheriff,  who  was  about  to  enforce  the  col- 
lection, and  the  coimty  judge  were  necessary 
parties  to  the  bill  as  framed,  as  were  the 
bondholders,  whose  interests  were  directly 
affected.  Tliere  is  nothing  to  show  that  the 
latter  were  so  numerous  as  to  render  it  impos- 
sible to  bring  them  all  before  the  court,  and 
we  need  not  discuss  the  proper  course  to  be 
pursued  in  such  a  contingency.  The  plain- 
tiffs made  two  of  the  bondholders  residing 
in  Kentucky,  representing,  the  one  the  origi- 
nal, and  the  other  the  new,  bonds,  parties  de- 
fendant, and  averred  that  they  did  not  know 
the  names  of  the  other  holders  of  the  bonds, 
and  asked  for  notice  to  be  given  to  the  un- 
known bondholders.  Before  that  notice  had 
been  directed  by  the  ooiirt,  or  the  names  of 
other  bondholders  had  been  ascertained  and 
steps  taken  to  bring  them  in,  the  two  nonresi- 
dent bondholders  voluntarily  became  parties 
to  the  proceedings,  and  thereupon  the  case 
was  removed  upon  their  application.  And 
while  the  two  Kentucky  bondholders,  on  the 
day  of  the  order  of  removal,  withdrew  the 
motion  to  dissolve  and  the  demurrer,  so  far  as 
tliey  were  parties  thereto,  and  declared  that 
they  had  no  defense  to  make  to  the  bill,  be- 
cause, as  alleged  in  their  affidavits,  they  bo- 
lieved  that  the  justice  of  the  cause  was  with 
the  plaintiffs,  and  they  therefore  did  not 
choose  to  resist  in  the  premises,  denying  at 
the  same  time  all  collusion,  yet  this  is  not  a 
controlling  circumstance,  in  view  of  Uie 
frame  of  &e  bill. 


Such  beinff  the  attitude  of  the  case  we  are 
of  opinion  that  the  motion  to  remand  should 
have  been  granted.  The  removal  was  bad 
under  the  Act  of  March  8,  1875  (18  Stat.  470). 
but  cannot  be  sustained  under  the  first  clause 
of  the  second  section  of  that  Act,  as  the  coo- 
troversy  was  not  between  citizens  of  different 
States,  unless  the  parties  could  be  so  arranged 
on  the  opposite  sides  of  the  matter  in  dispute 
as  to  bring  about  that  result ;  nor,  under  the 
second  clause  of  the  section,  unless  there  ex- 
isted a  separable  controversy  wholly  between 
citizens  of  different  States,  and  which  could 
be  fully  determined  between  them. 

In  Narter  v.  Kemoehan,  108  U.  8.  502, 
566  [26:  411,  412],  this  court  said :  ''Disre- 
gardine,  as  we  may  do,  the  particular  posi- 
tion, whether  as  complainants  or  defendants^ 
assigned  to  the  parties  by  the  draughtamaa 
of  the  bill,  it  is  apparent  that  the  sole  matter 
in  dispute  is  the  liability  of  the  township 
upon  the  bonds  described  in  the  bill ;  thai 
upon  one  side  of  that  dispute  are  all  of  tte 
state,  county  and  township  officers  and  tax- 
payers, who  are  made  parties,  while  upon 
the  other  is  Kemochan,  the  owner  of  the  bonds 
whose  validity  is  questioned  by  this  suit. 
He,  alone,  of  all  the  parties,  is,  in  a  le^ 
sense,  interested  in  the  enforcement  of  lia- 
bility upon  the  township.  It  is  therefore  a  ^ 
suit  in  which  there  is  a  single  controveisy, 
embracing  the  whole  suit,  between  citizens 
of  different  States,  one  side  of  which  is 
represented  alone  by  Kemochan,  a  citizen 
of  Massachusetts,  and  the  other  by  citizens  of 
Illinois."  There  the  bonds  were  all  owned 
and  held  by  Kemochan,  while  here  they 
are  in  lar^e  part  held  and  owned  bv  cdtisens 
of  Kentucky.  If  this  case  admitted,  then,  of 
so  arranging  the  parties  as  to  pat  the  county 
officers  and  taxpayers  on  (me  side  of  the  con- 
troversy and  tne  bondholders  on  the  oCbo', 
still  the  cause  would  not  be  susceptible  o< 
removal,  under  the  first  clause. 

Was  there,  then,  a  separable  oontrofeisj 
wholly  between  citizens  of  different  States, 
and  that  a  oontroversy  which  could  be-wholly 
determined  between  them?  ''The  case,*  said 
Mr,  Chief  JuHiee  Waits,  in  Framr  v.  Jmsm- 
«m,  106  U.  S.  191,  194  [27-  181],  *«must  bs 
one  capable  of  separation  Into  parts  so  thai 
in  one  of  the  parts  a  controversy  will  be  pre- 
sented with  citizens  of  one  or  morp  States  oo 
one  side  and  citizens  of  ether  States  on  the 
other,  which  can  be  fully  determined  withooi 
the  presence  of  any  of  the  other  parties  to 
the  suit  as  it  has  been  begun. "  Testing  the 
right  of  removal  by  the  case  as  made  by  the 
present  bill,  and  as  it  stood  at  the  time  of  re- 
moval, it  was  a  case  against  all  the  bond- 
holders, in  respect  to  whom  it  was  not  denied 
that  a  large  number  were  citizens  of  Ken- 
tucky, upon  a  cause  of  scticm  not  susceptible 
of  division. 

The  plaintiffs  were  not  prosecuting  an  ac- 
tion aninst  individual  bondholders  for  Um 
cancellation  of  individual  bonds.  They  were 
attacking  the  validity  of  the  entiie  snbecriD- 
tion  and  seeking  a  decree  which  would  inval- 
idate the  entire  issue.  The  pedtiooers  wers 
out  of  the  jurisdiction,  and  if  they  had  re- 
mained so  would  not  have  been  oooclodsd 
The  federal  courts  were  <^^  to  them  for  te 
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oontroyeny ;  that  the  defendants  Robert  Glenn 
and  Qeorffe  D.  Park  refuse  to  make  defense 
to  the  petition,  aiul  are  acting  in  concert  with 
the  plaintiffs  therein,  and  petitioners  are  the 
only  parties  that  have  any  real  interest  in 
the  controversy  adverse  to  plaintiffs;"  and 
tendering  bona  and  praying  for  the  transfer 
of  the  suit.  They  also  made  a  formal  motion 
for  the  order  of  removal. 

On  the  22d  of  August  the  affidavit  of  Glenn 
and  Park  was  filed,  averring  that  "they  were 
noade  parties  defendant  in  said  cause  without 
their  knowledge  or  consent ;  that  no  collusion 
existed  between  affiants  and  the  plaintiffs  in 
said  cause  before  the  filing  of  their  petition, 
^31    and  no  collusion  exists  now,  and  the  afiiants 
are  holders  and  owners  of  the  bonds  of  said 
county  in  good  faith,  and  that  the  statement 
alleging  afSants'  collusion,  in  the  petition  for 
a  removal  of  this  cause  to  the  United  States 
circuit  court,  with  the  plaintiffs,  is  not  true ;" 
that  their  action  was  **  based  on  their  own 
judgment  as  to  the  justice  of  the  same,  and 
believing  Uiat  the  justice  is  with  the  plain- 
tiffs they  do  not  choose  to  resist  the  plaintiffs* 
claim;"  and  they  also  severally  answered, 
saving  that  they  had  no  defense  to  make  and 
asking  that  the  motion  to  dissolve  the  injunc- 
tion and  the  demurrer  be  withdrawn,  so  lar  as 
^^v  might  be  parties  thereto. 

Upon  the  same  day  the  affidavit  of  C.  L. 

Jnorehead  was  filed,  stating  that  he  was  the 

agent  of  the  funding  board,  and,  from  inf orma- 

r9^  ^  had  obtained  from  his  co-agent,  he 

oeJieved  ''that  a  majority  of  the  new  bonds 

nf  4?^  county  are  owned  and  held  by  citizens 

?  uie  State  of  Kentucky ;"  and  also  the  affi- 

^P  t  ^^  I^uis  Jones,  **  that  he  has  opportunity 

j;?Jf lowing  the  professed  owners  of  the  bonds 

^' ^ublenburgh  County,  Ky.,  issued  to  the 

Jiiizabethtown  and  Pfcducah  R.  R.  Ck).    This 

opportunity  resulted  from  the  fact  that  he  was 

f '^f'K^ber  of  the  General  Assembly  of  Ken- 

(Qcjty*^   fpoj2|  ^hich  the  bondholders  aforesaid 


T^Sikt,  legislation  on  their  behalf,  and  also 
^>n  tlie  fact  that  he  was  a  justice  of  the  peace 
rJJ^ifi  Muhlenburgh  Ck>uiity,  and  was  pro- 
f7^  against  on  behalf  of  said  bondholders 
Z  ^^  purpose  of  compelling  a  levy  to  satisfy 
k  r^^^  on  the  said  bonds.    He  states,  from  afl 
^^  f^ots,  expressions  and  disclosures  in  their 
J^air^  he  is  satisfied  that  at  that  time  about 
^'^'^  :tourth8  of  the  said  bonds  were  held  and 
owne^  by  residents  of  the  State  of  Kentucky, 
^  i^  is  his  conviction  now  that  the  owners 
01  Uie  said  bonds  are,  at  least  to  the  extent 
r^^  thirds,  residents  of  Kentucky." 
Th.e  Huhlenburgh  Circuit  Court  entered  an 
order  removing  the  case  to  the  United  States 
circuit  court,  where  a  motion  was  subse- 
quently made  to  remand  and  overruled,  to 
Jhich  ruling  and  judgment  plaintiffs  by 
their  oounsel  excepted.    The  injunction  was 
ycrenpon   dissolved   by   the  circuit  court 
^pon  the  face  of  the  petition  and  exhibits 
filed  therein.*   Trousdale  and  Alexander  then 
filed  their  answers,  and,  issues  being  joined, 
the  cause  came  on  upon  the  pleadings  and  an 
194]  ^Sieed  statement  of  facts  and  proofs,  and  a 
decree  was  entered  dismissing  the  bill,  and 
the  cue  thereupon  brought  to  this  court. 
U8U.8. 


Mr,  T«  W«  Brown,  for  appellants: 

The  court  could  not  arrange  the  parties 
according  to  their  real  interest  m  order  to  see 
where  the  real  controversy  was  and  between 
whom. 

Meyer  r.  Construction  Oo.  100  U.  8.  460  (35: 
608);  BaiWoad  db  Coal  Oo,  v.  mateJiford,  78 
U.  S.  11  Wall.  174  (20:180);  Ayrea  v.  WiwxUl, 
lia  U.  8.  191. 102  (28:604). 

8eparate  defenses  do  not  make  separate  con- 
troversies, where  all  the  defenses  are  connecte<t 
with  or  grow  out  of  the  same  cause  of  action.. 

LouisfdOe  AN.R.C0.  v.  Ide,  114  U.  8.  5'^ 
(20:63);  £^y.  RuhU,  104  U.  8.  407  (26:828); 
Winehseter  v.  Loud,  108  U.  8.  180  (27:677); 
Pirio  y.  Ttedt,  116  U.  S.  41  (29:881). 

Where  there  has  been  a  fixed  and  long-con- 
tinued policy  or  system  acted  on  in  a  8tate,  it 
is  not  to  be  presumed  that  the  Legislature  in- 
tended in  an  Act  to  depart  from  this  policy, 
unless  it  is  so  expressly  declared  or  the  terms 
'>f  the  Act  are  necessarily  inconsistent  with  the 
general  policy  or  system. 

Oelpete  v.  Dubuquo,  68  U.  S.  1  Wall  175 
220,  &1  (17:620,  580,  681);  miiott  CoufUy  v! 
JSTtte^A,  14  Bush.  203.  ^ 

The  county  judge  can  lay  no  charge  upon 
the  county,  for  any  purpose,  exoeeding  the 
sum  to  which  he  is  restricted  by  law. 

Harrioon  County  Ct,  v.  Smith,  16  B.  Mon. 
166;  Pennington  y.  WootfoUe,  79  Ky.  16;  Bowl- 
ing Oreen  db  M,  R.  Co,  v.  Warren  County  Ct 
10  Bush.  711;  Norton  v.  SheUm  Oauntv,  118  U 
8.  425(80:178);  HiUr.Memp&e,  184  U.  8.  108 
(88:887);  BieeeU  r.  Soring  VaOey  Tim>,  110  U. 
8.  162  (88:106);  KeOey  y.  MOan,  127  U.  8.  180 
(82:77). 

Mr,  D*  M.  Rodman,  for  appellees: 

Claims  cannot  be  aggregated  to  give  jurisdic- 
tion, although  all  are  parties  in  the  same 
record. 

Farmon  Loan  d  T,  Co,  v.  Waterman.  106 
U.  8.  266  (27:116);  AdamM  y.  Crittenden,  Id. 
676  (09);  Tupperr.  Wiee,  110  U.  8.  808(28:180). 

Only  those  can  appeal  whose  decrees  exceed 
five  thousand  dollars. 

Steufort  y.  Dunham,  116  U.  a  61  (20:820). 

When  several  creditors  unite  in  a  suit  in 
equity,  each  claiming  a  pro  rata  share  of  com- 
mon property,  each  creditor's  right  to  appeal  de- 
pends upon  his  own  claim. 

ChatfiOd  y.  Boyle,  106  U.  8. 281036:044);  Bal- 
lard Paving  Co,  y.  Mu{ford,  100  U.  8.  147  (25: 
691);  Bx  parte  Baltimore  d  0.  B,  Co.  106  U.  8. 
6^:78). 

The  county  was  not  a  party  to  the  record  in 
the  lower  court,  and  it  cannot  be  made  one 

here. 

Payne  y.NiUe,  61 U.  8. 20  How.  210  (15:805); 
Bayard  y.  Lombard,  60  U.  8.  0  How.  680  (18: 
245);  PhiD.  Prac.  71;  Davie  y.  Oray,  88  U.  S. 
16  WalL  220  (21:4^;  (Mom  y.  BarSc  ef  United 
States,  22  U.  8.  0  Wheat.  707  (6:218). 

Ministerial  oflScers,  such  as  a  Umted  8tates> 
marshal,  a  sheriff,  a  county,  state  or  town- 
ship officer,  are  merely  formal  parties  and  do 
not  affect  the  co-defendant's  right  to  removal 

Barter  Twp.  y.  Kemoehan,  108  U.  &  663 
(96:411);  WadeY.  F<w«w»ian,  20  Fed.  Rep.  764; 
Bfwime  y.  Strode,  0  U.  8.  6  Cranch,  808  (8:108); 
McNuU  y.  Bland,  48  U.  &  2  How.  10  (11:169); 
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alike,  of  all  the  creditors  of  Young  and  of 
Winchester,  as  assignee;  that  the  officer 
having  the  attachments  refused,  upon  the 
demand  of  the  plaintiffs,  and  under  the 
order  of  the  defendants,  to  deliver  the  at- 
tached property  to  them ;  that  a  like  demand 
was  made  upon  the  defendants,  but  they 
refused  to  surrender  it,  and  have  wrongfully 
converted  all  of  it  to  their  own  use  andbene- 
fit,  to  the  damage  of  plaintiffs  in  the  sum  of 
$6,000;  and  that  the  total  value  of  the  mer- 
chandise sold  by  the  defendants  to  Winches- 
ter, as  assignee,  was  $2,675.  on  which  he 
had  paid  $1,743.86. 

The  praver  of  the  plaintlflr  Is  for  a  Judg- 
ment for  $6,000,  the  value  of  the  property, 
with  interest,  and  $1,500  damages. 

The  answer  alleges  that  while  the  defend- 
ants supposed  from  the  representations  made 
to  them  by  Tounff  and  Winchester  that  an 
assignment  had  Been  made  by  Toune  to 
Winchester,  in  good  faith,  for  the  benefit  of 
their  creditors  without  preference,  and  while 
they  had  sold  ^oods  to  Winchester  in  the  be- 
lief that  he  ordered  and  procured  them  merely 
to  facilitate  his  disposal  of  the  goods  ac- 
quired by  him  under  the  alleged  assignment, 
tney  subsequently  ascertained  that  no  valid 
assignment  had  beea  made ;  that  the  goods, 
so  pretended  to  be  assigned,  remained  in  the 
actual  possession  of  Young,  and  never  were 
delivered  to  Winchester ;  that  the  alleged  as- 
signment was  a  mere  deviceto  hinder  loung's 
creditors  from  collecting  their  debts  by  legal 
process ;  and  that  the  whole  arrangement  was 
[4007  a  trick,  upon  the  part  of  Youn^,  to  continue 
in  the  control  of  the  goods,  through  Win- 
chester, who  was  only  his  clerk,  fmd  to  so 
manage  his  business  that  he  could  pay  out 
of  the  proceeds  of  the  trust  property  and  out 
of  the  new  goods  procured  by  him  in  the 
name  of  Winchester  such  creditors  as  he 
chose  to  pay,  and  to  delay  and  defraud  others, 
including  the  defendants. 

The  answer  avers  that  the  alleged  deed  of 
assignment  was  fraudulent  and  void  under 
the  Statutes  of  the  Territory  of  Montana,  in 
force  in  1888,  when  the  deed  was  made. 
Those  Statutes  provided  :  *'|165.  All  deeds 
of  gift,  all  conveyances  ana  transfers  or  as- 
signments, verbal  or  written,  of  goods,  chat- 
tels or  things  in  action,  made  in  trust  for 
the  use  of  the  person  making  the  same, 
shall  be  void  as  against  the  crSitors,  exist- 
ing or  subsequent,  of  such  person."  **%  169. 
Every  sale  made  by  a  vendor  of  goods  and 
chattels  in  his  possession  or  under  his  con- 
trol, and  every  assignment  of  goods  and 
chattels,  unless  the  same  be  acccompaniad 
by  the  immediate  delivery,  and  be  followed 
by  an  actual  and  continued  change  of  pos- 
lession,  of  the  things  sold  and  assigned,  snail 
be  conclusive  evidence  of  fraud  as  against 
the  creditors  of  the  vendor  or  the  person 
making  such  assignment  or  subsequent  pur- 
chasers in  good  faith.  §  170.  The  term 
'creditors, '  as  used  in  the  last  section,  shall 
be  construed  to  include  all  persons  who  shall 
be  creditors  of  the  vendor  or  assignor  at  any 
time  while  such  goods  and  chattels  i^ll  re- 
main in  his  possession  or  under  his  control." 
**$  172.  Every  conveyance  or  assignment, 
in  writing  or  otherwise,  of  any  estate  or  in- 


I  terest  in  lands  or  in  goods  in  action,  or  at 
the  rents  or  profits  thereof,  made  with  intent 
to  hinder,  delay  or  defraud  creditors  or  other 
persons  of  their  lawful  suits,  damages,  for- 
feitures, debts  or  demands,  and  any  bond  oi 
other  evidences  of  debt  giv«i,  suits  com- 
menced, decrees  or  judgment  suffered,  with 
the  like  intent  as  against  the  person  hindered, 
delayed  or  defrauded,  shall  be  void."  Laws 
Montana  1879,  pp.  486,  487. 

The  answer  averred  that  under  these  cir-  .^^. 
cumstances,  and  in  conformity  with  these  [«vm 
statutory  provisions,  the  above  actions  were 
brought  in  Montana  by  the  present  defend- 
ants. In  those  actions  Young  and  Winches- 
ter appeared,  and  such  proceedings  were 
had  therein  that  Judgment  was  rendered 
against  Young  in  the  action  against  him 
for  $1,024.98,  and  against  Winchester  in  the 
other  action  for    $1,995.85.    The    attached 

Eoperty  was  sold  under  executions  on  those 
dgments  for  $676.90,  which  is  alleged  to 
ve  been  their  full  value. 
There  was  a  verdict  in  the  present  actlcii 
in  favor  of  the  plaintifb.  The  case  has  been 
twice  before  the  Supreme  Court  of  Minne- 
sota, first  apon  appcSsl  from  the  order  over- 
ruling a  demurrer  to  the  complaint  (82  Minn. 
496),  where  the  complaint  was  adjudged  to 
be  sufficient  in  law,  and  then  upon  appeal 
from  the  final  judgment    80  Minn.  49. 

Mr.  I.  V.  D.  Heard  for  plaintilfs  in 
Mr.  C.  K.  DatIs  for  de^ndants  in 

Mr,  JtuHee  HarUui  delivered  the  opinion 
of  the  court : 

The  contention  of  plaintiffs  in  error  ie 
that,  by  the  Statutes  of  the  Territory  of 
Montana,  above  quoted,  the  alleged  assirn- 
ment  bv  Young  to  Winchester  was  oondu- 
sively  fraudulent  as  to  them,  for  the  want  of 
the  immediate  delivery,  followed  by  ao  ac- 
tual and  continued  change  of  pooaession,  of 
the  goods  assigned ;  that  their  right  to  so 
treat  the  assignment,  although  such  rlrht 
was  specially  set  up  and  claimed,  vras  de- 
nied ;  and  that,  omsequently,  they  were  de- 
nied a  right  arising  under  an  autliority  ex- 
eroised  under  the  united  Statea.  Wliether 
the  state  court  so  interpreted  the  Territorial 
Statute  as  to  deny  such  right  to  the  plain- 
tiffs  in  error,  we  need  not  inquire,  for  it  pro- 
ceeded, in  part,  upon  another  wad  distinct 
ground,  not  involving  any  federal  anestlon, 
and  sufficient,  in  itself,  to  maintain  the  Judg- 
ment, without  reference  to  that  question. 
That  ground  is,  that  there  was  evidence  tend-  r^Ml 
ing  to  show  that  the  defendants  aoqaieeoed 
in  and  assented  to  all  that  was  done,  and 
waived  any  irregularity  in  the  mode  in  which 
the  assignee  conducted  the  business;  and 
that  the  question  whether  the  defenduili  ao 
acquiesced  uid  assented  with  knowledge  of 
all  the  facts,  and  thereby  waived  their  right 
to  treat  the  assignment  ss  ftraudulent,  vras 
properly  submitted  to  the  Jury.  The  state 
court  evidently  intended  to  hold  that,  even 
if  the  assiffnment  was  originally  fraodnlenc 
as  against  the  creditors,  by  reason  of  Yooag 
remaining  in  the  store  as  olerk  for  Windies- 
ter,  and  assisting  the  latter  in  curjinm  cm 
the  business,  it  was  competent  for  the  pLaia- 
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puTBuit  of  the  remedies  which  the  law  afford- 
ed. When  they  volantarilj  submitted  them- 
selyes  to  the  jurisdiction  of  the  state  court, 
they  hecame  ao  associated  with  the  resident 
bondholders  as  to  render  it  impossible  for 
them  to  contend  that  the  controversy  which 
involved  all  was  separable  as  to  them,  and 
that  they  were  thereby  enabled  to  transfer  the 
particular  suit,  as  it  affected  ail  the  defend- 
ants, to  the  circuit  court 

The  decree  it  reoer9ed,and  the  eaum  fWiandM^ 
with  direetiona  to  remand  it  to  the  etaU  court. 


BRUNO  BEAUPRE  sr  al.,  Flffe.  in  Brr,, 

V, 

DANIEL  R.  NOTES  bt  al. 
(See  &  a  Reporter's  ed.  807-tfB.) 

Juriedictum  ef  etate  Judffmente— federal  quee- 
tion. 

This  court  will  not  entertain  jurisdiction  of  a  state 
judcrment,  where,  beside  tbe  federal  question 
alleged  to  have  been  decided  by  the  state  oourt, 
tt  proceeded  in  part  upon  another  and  distinot 
cround  not  InvolvUiff  any  federal  question  and 
suffldentln  itself  to  maintain  the  judgment  with* 
out  reference  to  that  question, 

[No.  160.] 
-^rffued  and  BubtMtted  Jan,  2S,  1891.    Decided 

FA.  g,  1891. 

r^  ERROR  to  the  Supreme  Court  of  the  State 
of  Minnesota  to  review  a  judgment  in  favor 
of  plaintiffs  for  wrongfully  seizing  property 
nDcTer  attachments  and  the  wrongful  conver- 
sion of  it  by  defendants  to  their  own  use. 
^firmed. 

^tatement  by  Mr.  Juetiee  Harlant 
^is  action  was  brought  in  the  District 
y>urt  of  Ramsey  Ck>unty,  Minnesota,  by  the 
^efen^lants  in  error,  partners  as  Noves  Bros. 
"^  Cutler,  against  the  plaintiffs  in  error, 
j^^ftners  as  Beaupre,  Eeogh  <&  Co.,  each  firm 
<»oing  business  in  the  Citv  of  St.  Paul. 

^he  oomplaint  alleges  that  Charles  Young, 
tpS^ed  in  general  mercantile  business  at 
[o>^yt;h,  in  Custer  County,  Montana,  being 
insoI^Qnt,  and  indebted  to  many  persons^ — 
^A^S  o^®'**  ^  ^c  plaintiffs  in  the  sum 
t  ^^^'71,  and  to  the  defendants  in  the  sum 
?flftV'*  080.48,— executed,  on  the  27th  of  April, 
t^»  a  deed  of  assignment  for  the  benefit  of 
"J*  oreditors,  whereby,  and  for  the  purpose 
01  nuii^fng  equal  provision  for  all  of  them, 
^«  transferred  to  U.  A.  Winchester  his  prop- 
'^v»  Teal  and  personal,  in  trust  for  his 
^^^Itors ;  that  Winchester  accepted  the  trust, 
^^lified  as  assignee,  took  actual  possession 
^^  ^e  property  assigned,  proceeded  in  due 


^OfKm.—Ae  to  rmrtew,  by  United  Statee  Supreme 
Sy**^  of  Urritorial  deoMone;  extent  and  matter  of: 
^"*ttnetion  betibeen  an  appeal  and  a  writ  of  error ^ 
T^  note  to  Miners  Bank  of  Oubuqne  v.  Iowa,  18: 

^^ua  Queatione  the  XTntted  States  awpreme  Court 
^^  review  on  wrU  of  error;  bUl  of  exeefitUrne.  See 
*^^  to  Parks  ▼.  Tnrner,  18:888. 

'^euprenne  court  wm  not  r eoiew  the  dileerelionary 
"^^'Urti  0/  the  eourt  below.  See  note  to  Barrow  ▼. 
^«1, 14:48. 
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form  to  execute  the  trust  and  has  ever  since 
been  such  assignee ;  that  the  deed  was  duly 
recorded  May  1,  1883,  in  the  proper  office; 
that  the  property  ao  transferred  was  worth      [sos] 
$6,000,  and  consisted,  amonj;  other  things, 
of  a  stock  of   general  merchandise,    boois, 
book  accounts,  etc.  ;  that  of  said  assignment 
tbe  plaintiffs  were  notified  b^  Winchester  as 
soon  as  he  had  taken  possession  of  the  prop- 
erty under  the  deed  of  assignment,  and  de- 
fendants assented  thereto;  that  afterwards, 
on  and  between  May  1,  1888,  and  January  2, 
1884,  Winchester,  as  such  assignee,  and  not 
otherwise,  with  the  consent  or  all  the  cred- 
itors, especially  of  the  defendants,   carried 
on   business   at   Forsvth,   purchasing   large 
amounts  of  goods  ana  merchandise  as  such 
assignee,  and  placing  the  same  in  the  store 
building,  previously  occupied  by  Young  at 
Forsyth,  with  the  goods  transferred  by  said 
deed  of  assignment ;  that  Winchester  contin- 
ued until  January  2,  1884,  to  sell   both  the 
original  stock  and  the   new   goods  so  pur- 
chased, and  applied  the  proceeds  tliercof,  not 
required  to  meet  the  expenses  of  the  assign- 
ment, to  the  pavment  as  fast  as  possible  of 
Young's  creditors  and  of  the  debts  incurred 
by  tlie  assignee;  that   the  new  goods  were 
obtained  solely  to  enable  the  assignee  to  dis- 
pose of  all  the  property  to  the  best  advantage 
and  were  paid  for  out  of  the  proceeds  of  the 
trust  property  as  well  as  from  the  proceeds 
of  the  new  goods    purchased ;  that   the  de- 
fendants were  paid  as  well   on  account  of 
their  claims  against  Young  as  for  the  goods 
purchased  from  them  by  the  assignee,  out  of 
the  proceeds  of  both  the  old  and  new  stock  ; 
and  that  the  defendants  knew   of  all  these 
matters  and  consented  thereto.  ^    ^  ^ 

It  also  alleges  that,  on  the  2d  of  January, 
1884    the  defendants   caused  two  actions  to 
be  commenced  in  the  District  Court  for  Custer 
County,  Territory  of  Montana,   one  against 
Young  and  the  other  against  Young   and 
Winchester,  the  first  to  recover  |683.71  (the 
balance  claimed  to  be  due  them  from  Youne 
on  his  original  indebtedness  to  them),  ana 
the  second  to  recover  $981.44,  as  the  balance 
due  them  from  Young  and  Winchester  for 
merchandise   sold  and  delivered  by  the  ac 
fendants  between  the  date  of  the  assignment 
and  the  commencement  of  those  actioM ;  that 
they  caused  attachments  to  be  issued  in  suclj 
actions  against  the  property  of  Youn^,  and 
of    Young    and    Winchester,    respectively, 
under  which,  by  the  direction  of  the  defend-      [3991 
ants  herein,  the  stock  of  merchandise,  in  the 
possession  of  Winchester  as  aforesaid,  was 
seized  and  taken  possession  of  by  the  officer 
serving  the  attachments ;  that  said  property 
was  of  the  value  of  $6,000;  that  afterwards, 
January   15,  1884,  Winchester,  as  such  as- 
signee,  sold   and  conveyed  to  the   plaintiffs 
herein  the  property  so  attached,  which  writ- 
ing was  duly  recorded  on  the  day  of  Its  date ; 
and  that  the  plaintiffs  by  such  sale  and  con- 
veyance became  the  owners  of  said  property. 
The  complaint  further   alleged   that  the 
plaintiffs  purchased  the  property  for  the  sole 
purpose  of  preserving  it  from  sacrifice  by 
sale  under  the  attachments,  and  that  it  might 
be  applied  to  the  purposes  and  objects  of  the 
trust,  and  for  the  benefit,  share  and  ghare 
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thereof,  was  lawfully  and  peaceably  sailiog  on 
the  high  seas,  to  wii:  Id  latitude  64  degrees  48 
minutes  north,  longitude  107  degrees  51  min- 
utes west,  fifty-nine  miles  from  any  land  what- 
soever, and  then  being  fifty-nine  miles  north- 
west from  Cape  Cheerful,  Oonalaska  Island, 
upon  waters  between  Oonidaska  and  Prybyloff 
IslaDds  in  Behrine's  Sea,  as  more  fully  appears 
by  the  chart  in  the  record  of  the  proceedings 
of  the  District  Court  of  the  United  States  m 
and  for  the  Territory  of  Alaska  hereinafter  re- 
ferred to  0 

"And  whereas,  bM  schooner  was  at  said 
time  and  place  unlawfully  and  forcibly  seized 
and  arrested  by  an  armed  yessel  of  the  United 
States  revenue  marine,  to  wit,  the  U.  S.  Rev. 
Cutter  'Rush,'  cruising  under  instructions  of 
the  Secretary  of  the  Treasury  of  the  United 
Sutes  for  the  sole  purpose  of  enfordnff  the 
municipal  law  of  the  United  States,  and  the 
^^^  said  British  schooner  was  thereupon  unlaw- 
t**'*!  fully,  wrongfully  and  forcibly  detained  and 
seized,  and  was  by  force  taken  by  the  said 
Hush'  to  the  Port  of  Sitka,  in  the  Territory 
of  Alaska,  United  States  of  America,  and  with- 
in the  Territory  of  Alaska  and  the  waters  there- 
of and  within  the  dominion  of  the  United  States 
in  Behring's  Sea; 

"And  whereas,  the  said  British  schooner 
foeinff  as  aforesaid  so  unlawfully,  wrongfully 
and  forcibly  seized  on  the  hiffh  seas  and  with- 
out the  limits  of  Alaska  Territory  or  the  waters 
thereof,  and  being  so  unlawfully,  wron^ully 
and  forcibly  brought  within  the  linuts  of 
Alaska  Territory  and  the  waters  thereof;  never- 
theless  a  certain  M.  D.  Ball,  an  attorney  of  the 
United  States  for  the  District  of  Alaska,  not 
Ignorant  of  the  premises,  but  unmindful  of  the 
<Iunger  of  disturbing  the  peace  and  harmony 
subsistiue  between  the  United  States  and  Great 
Britain,  Old  by  process  out  of  the  District  Court 
of  the  United  States  in  and  for  the  District  of 
Alaska,  attach  and  arrest  the  said  schooner 
*W.  P.  Savward,'  so  as  aforesaid  wrongfully 
«eized  while  lawfully  sailing  on  the  hign  seas 
under  the  protection  of  the  law  of  nations,  and 
<o  as  aforesaid  wrongfully  and  forcibly  brought 
within  the.said  Port  of  Sitka  in  the  Territory 
of  Alaska,  and  before  the  Jud^  of  the  said 
•district  court,  contrary  to  the  said  laws  of  na- 
tions and  the  laws  of  the  United  States,  did 
-unjustly  draw  in  plea  to  answer  a  certain  libel 
by  him,  the  said  M.  D.  Ball,  against  the  said 
schooner,  her  tackle,  apparel,  boats,  cargo  and 
furniture  exhibiied  and  promoted,  craftily  and 
aubtilelv  therein  alleging  and  articulating  that 
the  said  schooner  •  W.  P.  Say  ward,'  her  tackle, 
apparel,  boats,  cargo  and  furniture,  were  seized 
on  the  ninth  day  of  July,  1887,  within  the  lim- 
its of  Alaska  Territory,  and  in  the  waters  there- 
of, and  within  the  civil  and  Judicial  District  of 
Alaska,  to  wit,  within  the  waters  of  that  por- 
tion of  Behring's  Sea  belonging  to  the  United 
States  and  said  district,  and  that  all  said  prop- 
erty was  then  and  there  seized  as  forfeited  to 
the  United  States  for  the  following  causes: 
That  the  said  vessel  and  her  captfdn,  offloers 
and  crew  were  then  and  there  found  engaged 
in  killing  fur  seal  within  the  limits  of  ^aska 
Territory  and  in  the  said  waters  thereof  in  vio- 
lation of  section  nineteen  hundred  and  fifty-six 
(407  of  the  Revised  Statutes  of  the  United  States, 
and  that  on  said  ninth  day  of  July,  1887, 
Ml 


Oeorge  R  Feny  and  certain  other  penoas 
whose  names  were  to  the  said  attorney  lu- 
known,  who  were  then  and  there  engaged  tm 
board  said  schooner  'W.  P.  Say  ward/  as  sea* 
men  and  seal  hunters,  did,  under  the  directioa 
and  by  the  authori^  of  George  R.  Ferry,  thea 
and  there  master  of  said  schooner,  engage  ia 
killing  and  did  kill  in  the  Territoij  and  Dis- 
trict of  Alaska  and  in  the  waters  thereof,  thirty 
fur  seals  in  violation  of  section  1056  of  the  Re- 
vised Statutes  of  the  United  SUtes  in  such 
cases  made  and  provided;  without  thia,  bow* 
ever,  and  the  said  M.  D.  Ball  not  in  any  way 
alleging  or  articulating,  that  the  said  aeizare 
was  mule,  or  the  said  Killing  of  seal  was  done, 
within  any  river  or  bay  of  the  United  States, 
or  within  a  marine  league  of  the  coaat  of  any 
portion  of  the  mainland,  or  any  island  belong- 
ing to  the  United  States,  or  that  the  said  vessel 
and  her  master  and  crew  were  subject  to  the 
laws  of  the  United  States  sailing  upon  the  high 
seas,  or  that  any  portion  of  the  high  seas  be- 
yond a  marine  league  from  the  coasts  of  the 
mainland  or  adjacent  islands  was  within  the 
Jurisdiction  of  the  United  States; 

"And  whereas,  a  demurrer  by  daimant  filed 
on  the  fifteenth  day  of  September,  1887,  alleg- 
ing the  insufllciency  of  the  libel,  wasovemiled 
by  the  court  on  the  said  fifteenth  day  of  8^ 
tember,  1887,  and  thereafter  the  claimant  filed 
his  answer  specifically  denying  the  all^adom 
of  the  libel  that  the  seizure  aforesaid  was  made 
within  the  waters  of  Alaska  Territory,  or  with- 
in the  civil  and  Judicial  District  of  Alaska,  ot 
in  any  portion  of  Behring's  Sea  belonsing  to 
the  United  States,  and  specifically  denying  the 
allegations  of  the  libel  that  the  said  vessteT  bet 
captain,  ofl9cers  and  crew,  were  then  and  there 
found  engaged  in  killing  fur  seal  within  the 
limits  of  Alaska  Territory,  or  in  the  waters 
thereof,  or  that  any  of  them  did  kill  any  fur 
seal  therein: 

"And  whereas,  at  the  trial  of  said  canse,  the 
libelant,  through  its  witnesses,  by  it  called  in 
that  behalf,  to  wit,  the  captain  and  ofilcett  of 
the  'Rush,'  did  make  plain  and  dear  to  the 
court  what  was  not  dearly  disclosed  ia  the 
libel,  that  is  to  say,  the  place  of  the  alle«l 
offense,  and  the  place  of  said  seizure;  and  did  [4061 
support  the  averments  of  the  claimant's  an- 
swer, and  by  its  evidence  so  offered  in  Its  be- 
half and  nut  gainsaid  in  any  way,  did  show 
that  the  place  of  the  allesod  kflling  of  seal 
was  without  the  limits  of  Alaska  Teiritory  or 
the  waters  thereof,  and  that  the  said  seuure 
was  not  made,  nor  said  killing  of  seal  done, 
within  the  waters  of  Alaska  Tenitory,  or  with- 
in the  dvil  and  ludidal  Districtof  Alaska,  or  ia 
any  portion  of  Behring's  Sea  bdongiog  to  the 
United  SUtes.  but  that  the  place  of  the  alleged 
offense,  and  the  place  of  said  seizure,  was  up- 
on the  high  seas,  to  wit:  in  latitude  M*  4r 
north,  ana  longitude  107*  6r  west,  fifty-Biae 
miles  distant  from  any  land  wbatrnver.  mod 
fifty -nine  miles  northwest  from  OapeObeerfnl, 
Oonalaska  Island,  upon  waters  between  Oooa- 
laska  and  Prybyloff  Islands  in  Behring^  Sea. 
which  said  testimony  for  Ubdant,  as  to  plaos 
of  seizure  and  place  of  alleged  oflenae,  was 
supported  by  that  of  the  daimaat,  so  thai  tbt 
Judge  of  the  District  Court  of  the  United 
States  for  the  District  of  Alaska  wae  tuOj  ia- 
formed  that  the  seiiure  had  been  made  aad 
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the  Mid  kflUoR  of  ted  done  on  the  high 
without  the  llmiti  of  Alaska  Territonr  or  the 
waien  thereof,  and  that  said  reaael  waa  brought 
bj  force  within  the  JuriidictioD  of  said  court, 
aod  that  thcarefore,  under  the  lawa  of  natloos 
and  under  the  lawa  of  the  United  States,  he 
had,  and  oould  have,  no  Jurisdiction  of  the  al- 
leged offense  or  of  the  Teasel  so  as  aforesaid 
unlawfully,  wronsfullj  and  tortiously  seised 
without  the  Jurlstucdon  of  the  United  States 
and  of  the  court,  and  so.  wronfffullj  and  by 
force  brought  within  the  Jurisdiction  of  the 
United  States  and  of  the  court,  yet  nererthe- 
less,  being  so  fully  adTised.  said  Judge  of  the 
District  Conn  of  Alaska  aforesaid  did,  on  the 
nineteenth  day  of  Seplember.  1887,  in  con- 
tempt of  the  authority  of  the  United  States,  in 
Tiolation  of  the  laws  of  the  United  SUtes  and 
of  the  laws  of  nations,  and  to  the  great  danoer 
of  the  friendly  relations  happily  subsisting  be- 
tween Great  Britain  and  the  United  Sutea,  as- 
sert and  attempt  to  exercise  Jurisdiction  over 
the  said  Tesael,  the  same  being  the  Teasel  of  a 
friendly  nation^t  peace  with  tne  United  Slates, 
knowing  the  same  to  haTe  been  imlawftilly 
seized  on  the  high  seas  without  the  Jurisdiction 
r^AQl  ^'  ^^  United  mates,  snd  knowing  the  pbce 
^^^^  of  the  slleged  offense  against  a  sUtute  of  the 
United  States  to  be  alleged  and  proTed  to  be 
the  same  place  as  the  place  of  seizure,  that  is 
to  MT.  the  high  seas  without  the  limiu  of  the 
Territory  of  Alaska  or  the  waters  thereof,  snd 
without  the  Jurisdiction  of  the  United  Statea, 
—all  this  the  said  district  Judge  well  knowing, 
be  did  tlnd  as  fact  the  killing  of  fur  seal  on 
the  ninth  day  of  July.  1887.  by  the  captain  and 
crew  of  the  aforesaid  British  Tcasel,  the  'W. 
P.  Sayward,'  at  the  said  place  of  seizure  as 
aforesaid,  and  did  And  as  conclusion  of  law 
that  such  killing  at  such  place  on  the  high 
seas,  to  wit  at  the  said  place  of  seizure  in  lati- 
tude 54*  48'  north  and  longitude  107*  51'  west, 
and  HftT-nine  mUes  from  any  lands  wbatso- 
eTcr  and  fifty-nine  miles  northwest  from  Cape 
Cheerful,  Oonalaska  IsUnd,  wss  in  Tiolation 
of  section  1055  of  the  BeTised  Sututes  of  the 
United  States,  and  by  reason  thereof  the  libel- 
ant was  entitled  to  a  decree  of  forfeiture  of  the 
said  British  tcsmI,  her  tackle,  apparel,  boati, 
cargo  and  furniture; 

''And  whereas,  after  said  assertion  of  Juris- 
diction to  condemn  and  forfeit  said  Tessel,  and 
before  decree  or  sentence,  the  claimant  did 
moTe  the  court  to  arrest  the  decree  of  forfeit- 
ure, and  among  other  grounds  did  distinctly 
set  up  that  the  court  had  no  Jurisdiction  over 
the  subject  matter  of  the  cause,  as  shown  by 
libelant^  own  testimony  as  to  place  of  offense 
and  selitire,  yet  the  ssld  court  did,  neTerthe- 
Icss,  in  contempt  of  the  authority  of  the  United 
States  and  in  Tiolation  of  the  laws  of  the 
United  States  and  in  Tiolation  of  the  laws  of 
natloos,  and  to  the  manlfert  danger  of  the 
peaceful  relations  of  the  two  countries,  assert 
aod  attempt  to  ezerdse  Jurisdictioo  in  the 
premises,  and  on  the  nineteenth  day  of  Septem- 
ber, 1887,  dkl  ouike  and  enter  a  pretended  de- 
cree of  forfeiture  to  the  United  dtatca  of  said 
Teasel,  her  tackle,  arcMrel,  Iwats,  cargo  and 
furniture,  and  direct  that  unlesa  an  appeal  be 
taken  the  usual  writ  of  wndiUoni  tnon^  be 
bsued  to  the  marshsl  commanding  bun  to  seD 
all  said  proper^  and  bring  the  proceeds  into 
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court  to  be  distribute!  occonling  to  law,  costs 
to  be  taxed  and  a  wo  i  do  J  uguinHt  tlie  claimants; 

"And  whereas,  Thomas  Henry  Cooper,  be- 
ing admitted  as  the  actual  owner  of  the  said  .^.^i 
schooner  'W.  P.  Say  ward,'  by  order  of  the  i**^J 
district  court,  to  interpose  ss  claimant,  did,  in 
order  to  preTent  the  execution  of  said  decree, 
take  an  appeal  to  this  Honorable  Court  on  the 
85th  day  of  April.  1888,  and  docketed  the  same 
on  the  80th  day  of  October,  1888,  under  Na 
1087; 

"And  whereas,  all  matters  of  fsct  hereinbe- 
fore recited  snd  alleged,  ssts  and  except  those 
of  which  this  Honorable  Court  takes  judicial 
notice,  appear  by  the  record  and  proceedings 
of  the  District  Court  of  the  United  States  In 
and  for  the  Territory  of  Alaska; 

'*And  whereas,  the  ssid  appeal  has  been  dis- 
missed bv  this  Honorable  Court  on  the  appli- 
cation of  the  claimant,  appellant,  himself,  not 
only  becauae  he  is  advised  that  there  it  no  ap- 
pesi  given  to  this  court  from  the  District  of 
Alaska  by  the  laws  of  the  United  States,  but 
because  be  is  sdvlsed  that  the  district  court 
being  wholly  without  Jurisdiction  its  decree 
was  and  is  a  nullity,  and  this  Honorable  Court 
is  fully  authorized  by  section  588  of  the  Re- 
Tised  Statutes  of  the  United  SUtea  to  prohibit 
snv  proceedings  in  the  district  court  for  the 
enforcement  of  the  same; 

"Aod  whereas,  the  said  Thomas  Henry 
Cooper  Is  advised  that  in  consequence  of  the 
dismissal  of  his  appeal,  according  to  ilic  prac- 
tice of  this  Honomole  Court,  its  msnJute  will 
issue  in  due  course  without  further  coaMdcra- 
tion  by  this  court,  which  ssid  mandate  would, 
in  ortiinary  course,  not  only  permit,  but  com- 
mand, the  District  Court  of  Alaska  to  proceed 
to  execute  its  pretended  decree  of  forfeituie. 
and  it  is  therefore  the  duty  of  the  said  Tliomaa 
Henry  Cooper,  now.  here,  to  i^ive  this  Hon- 
orable Court  to  understand  and  be  iofonned  of 
all  and  singular  the  matters  In  this  su'igestlon 
recited  snd  alleged  to  the  end  that  this  court 
shall  consider  this  sppUcatinn  for  prohibition 
before  issuing  its  mandate,  so  that  it  may  either 
frame  a  special  mandate  or  take  order  that  the 
ordinary  mandate  shall  not  reach  the  district 
court  before  the  writ  of  prohibition  hereinafter 
prayed,  or  a  rule  to  show  cauae  why  said  writ 
should  not  Issue,  shall  be  aerved  upon  said 
court.— 

"  Wberefore,the  said  Thomas  Henry  Cooper, 
the  aid  of  this  Honorable  Court  most  respfctr  r^-  -  • 
fully  requesting,  prays  remedy  by  writ  of  pro-  I*** J 
hibition  to  be  issued  out  of  this  Hoooimble 
Court  to  the  Judge  of  the  District  Court  of  the 
United  States  in  and  for  the  Territory  of  Alaska 
to  be  directed,  to  prohibit  him  from  boldiog  the 
plea  aforesaid,  the  premises  aforesaid,  sny  «^  ise 
concerning  further  oefore  him.  snd  to  prohibit 
him  from  In  any  manner  enforcing  the  said  de- 
cree or  sentence,  or  from  treating!  I>«  **dd  de- 
cree aa  a  valid  sentence,  for  any  purpose,  or 
from  taking  any  steps  whataoever  in  the  cause 
aforesaid  as  to  said  decree  or  any  matter  or  thine 
remaining  to  be  done  in  conaequence  of  said 
decree,  and  prohibiting  him,  the  aald  Judge, 
from  making  or  entering  any  order.  Judgment 
or  decree  in  and  about  the  certain  stiptuatioa 
exacted  and  required  in  the  course  of  said  pr»> 
ceedinies,  and  generally  from  the  further  exer> 
dse  of  Jurisdiction  in  said  cause*  or  the  eoforc- 
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iatt  any  order,  Jadgmeotor  decree  made  under 
color  thereof. 

"Joseph  H.  Choate,  of  Coansel. 

'*  I  have  read  the  foregoing  petition  by  me 
sabscribed,  and  the  facta  therein  stated  are  true 
to  the  best  of  my  information  and  belief. 

"  Joseph  H.  Cboate. 

"Subscribed  and  sworn  to  before  me  this  12th 
dav  of  January,  1891. 

^'  (Seal)     Oscar  Lackett,  Notary  Public.** 

At  the  same  time  that  the  above  petition  was 
presented  Mr.  Calderon  Carlisle,  on  behalf  of 
Sir  John  Thompson ,  E.  C.  M.  G. ,  Her  Brittanic 
Majesty's  Attorney-General  of  Canada,  pre- 
sented to  the  court  a  sugirestion  for  a  writ  of 
prohibition  which  was  in  all  respects  identical 
with  the  above  petition  except  as  to  the  party 
presentine  it  and  as  to  its  suggestion,  which 
was  as  foUows: 

"Wherefore,  the  said  Sir  John  Thompson,  K. 
C.  M.  G.,  Her  Brittanic  Majes^s  Attomey- 
[412]  General  of  Canada,  the  aid  of  this  Honorable 
Court  most  respectfully  requesting,  for  said 
Thomas  Henry  Cooper,  submits  to  this  Hon- 
orable Court  that  a  writ  of  prohibition  ought  lo 
be  issued  out  of  this  Honorable  Court  to  the 
udge  of  the  District  Court  of  the  United  States 
n  and  for  the  Territory  of  Alaska  to  be  di- 
rected, to  prohibit  him  from  holding  the  plea 
aforesaid,  the  premises  aforesaid,  anywise  con- 
cerning further  before  him,  and  to  prohibit  him 
from  in  any  manner  enforcing  the  decree  or 
sentence,  or  from  treating  the  said  decree  as  a 
valid  sentence,  for  any  purpose,  or  from  taking 
any  steps  whatsoever  in  the  cause  aforesaid  as 
to  said  decree  or  any  matter  or  thing  remaining 
to  be  done  in  consequence  of  said  decree,  ana 
prohibiting  him,  the  said  Judge,  from  making 
or  entering  any  order.  Judgment  or  decree  in 
and  about  the  certain  stipulation  exacted  and 
required  in  the  course  of  said  proceedings,  and 
senerally  from  the  further  exercise  of  Jurisdio- 
uon  in  said  cause,  or  the  enforcing  any  order, 
Judgment  or  decree  made  under  color  thereof. 

"  And  the  said  Sir  John  Thompson,  E.  C. 
M.  G..  Her  Brittanic  Majesty's  Attorney-Gen- 
eral of  Canada,  most  reepectrully  informs  this 
Honorable  Court  that  the  fad  that  this  his  sug- 
gestion is  presented  with  the  knowledge  and 
approval  of  the  imperial  government  of  Great 
Britain  vHll  be  brought  to  the  attention  of  the 
court  by  coansel  duly  thereunto  authorized  by 
Her  Brittanic  Majesty's  representative  in  the 
United  States. 

"  Calderon  Carlisle, 
'*  Counsel  for  Sir  John  Thompson,  K.  C.  M. 

G.,  Her  Brittanic  Majesty's  Attorney-Gen- 
eral of  Canada. 

"  I  have  read  the  foregoing  suggestion  by  me 
subscribed,  and  the  facts  thmin  stated  are  true 
to  the  best  of  my  knowledse  and  belief. 

"  Calderon  Cariisle. 

'  'Subscribed  and  sworn  to  before  me  this  12th 
day  of  January,  1891. 

"  (Seal)     Oscar  Luckett.  Notury  Publio." 


Time  was  allowed,  the  Attorney-General  to 
prepare  an  argument  in  opposition  lo  the  mo- 
tion, at  the  expiration  of  which  the  parties  ap- 
peared and  cooDsel  were  heard. 


Carlisle  and  Charles  SiraiMe*  in  support 

of  the  motion: 

"The  supreme  court  shall  have  power  to  lane 
writs  of  prohibition  to  the  district  courta  when 

J  proceeding  as  courts  of  admiralty  and  maritime 
urisdiction." 

Act  of  September  24,  1789,  g  18  (1 U.  8.  Stat, 
at  L.  80);  U.  S.  Rev.  Stat,  g  088. 

If  the  lowest  of  the  courts  of  the  United 
States  could  usurp  Jurisdiction  over  the  veasda 
of  a  friendly  forcdgn  nation,  by  our  Constitu- 
tion the  executive  would  be  powerless  in  al- 
most every  such  case  to  meet  the  just  com- 
plaint of  the  foreign  government  For  such  a 
case  it  was  eminently  proper  that  the  highest 
tribunal  of  the  Unitea  States  should  be  expteas- 
ly  clothed  with  authority,  by  a  process  well 
known  to  the  common  law,  to  reatrain  the  dis- 
trict courts  from  proceeding  as  courts  of  ad- 
miralty and  maritime  lurisdiction  in  cases 
where  they  had  no  Jurisdiction  or  were  exceed- 
ing their  Jurisdiction. 

Vhited  States  v.  F^ter$,Z  U.  a  8  DalL  191, 
(1  aS85);  EtB  parte  Fenntyltania,  109  U.  S.  174 
(27:894). 

The  power  of  Congress  to  vest  Judicial  power 
in  courts  created  in  territories  is  unlimitea  both 
as  to  the  extent  and  the  mode  of  its  exercise. 

American  Ins.  Co.  v.  366  Bake  ef  OeOon,  2i 
U.  S.  1  Pet  542  (7:256).  See  ainton  v. 
EmMreeht,  80  U.  a  18  Wall.  441  (20.-6601 

The  district  and  court  created  for  Alaska  in 
their  organization  and  character  are  indie- 
tinguishable  from  the  Judicial  districts  and  the 
district  courts  created  by  the  original  Judiciary 
Act  of  1789. 

Act  of  May  17, 18842$  1  (28  Sut  at  L.  24). 

Ifeeere,  W.  H.  H.  MUer,  AttffGen,.  and 
William  H.  Tall,  aoHHtar-Qen,,  for  tha 
United  Statea,  in  opposition  to  the  motion: 

This  court  has  no_power  to  issue  a  writ  of 
prohibition  to  the  District  Court   of  Alaska. 

Section  688,  Rev.  Stat,  when  iU  origin  and 
history  are  considered,  cannot  refer  in  the  ex- 
prasion  "district  courts"  to  any  courta  of  thai 
name  except  such  as  are  establiahed  by  Coa- 
gress  under  the  third  article  of  the  CoDstitatioo 
as  courts  of  the  United  States  charged  with  the 
exerdse  of  the  Judidal  power  therein  cmf  erred. 
The  District  Court  ca  Alaska  is  not  audi  a 
court 

Act  of  May  17, 1884,  g  8  (28  Stat  at  L.  2l)u 
See  Ameriean  Ine.  Oo.  v.  3S6  Bairn  ef  Oett^m^ 
26  U.  S.  1  PW.  611(7^842);  OUnton  ▼.  OiffU^ 
breeht,  80  U.  Q.  18  Wall  4^4-447  (90:669-682): 
The  Oity  ef  Panama,  101  U.  a  468-460  (26: 
1061-1064);  McAmtHeryf.  United  Oatee,  22  Ct 
CI.  818. 

The  Jurisdiction  of  this  coort  in  ptotdbltioa 
is  an  appellate  Jurisdiction. 

MariwfY.  Madieo%  6  U.  a  1  Oranck.  117 
(2HM)). 

This  court  can  exerdae  no  appellate  Jurisdio- 
tlon  unless  conferred  upon  it  bj  Act  of  Cca- 


UniiedStaieew.  Boieieti,  49  U.  a  8  How. 
121  (12:1012);  United  Btatm  T.  (te,  26  U.  a 
11  Pet  162(9:671);  Unitted8taimw.Ne^trm,ti 
U.  a  6 Pet  470(8:467);  BtparUDorr,  44 U.  a 
8  How.  104  a  1:614). 

The  Jurisdictkm  of  this  eoot  in  probibttto 
Is  specific  and  limited. 

Ar  parU  OraJUm,  77  U.  a  10  Wall  MU 

Its  v.% 
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the  said  kilUDg  of  seal  done  on  the  high  seas 
without  the  limits  of  Alaska  Territory  or  the 
waters  thereof,  and  that  said  ressel  was  Drought 
by  force  within  the  Jurisdiction  of  said  court, 
smd  that  therefore,  under  the  laws  of  nations 
and  under  the  laws  of  the  United  States,  he 
had,  and  could  have,  no  jurisdiction  of  the  al- 
leged offense  or  of  the  vessel  so  as  aforesaid 
unlawfully,  wrongfiillj  and  tortiously  seized 
without  the  Jurismcdon  of  the  United  States 
and  of  the  court,  and  so  wrongfully  and  hy 
force  hroug^ht  within  the  Jurisdiction  of  the 
United  States  and  of  the  court,  yet  neTerthe- 
lees,  heinjz  so  fully  advised,  said  judge  of  the 
District  Court  of  Alaska  aforesaid  dul,  on  the 
Dioeteenth   day  of  September.  1887,  in  con- 
tempt of  the  authority  of  the  United  States,  in 
Tiolation  of  the  laws  of  the  United  States  and 
of  the  lawa  of  nations,  and  to  the  great  danger 
of  the  friendly  relations  happily  subsisting  he- 
tween  Great  firltain  and  the  United  States,  as- 
sert and  attempt  to  exercise  jurisdiction  over 
the  said  vessel,  the  same  beinf  the  vessel  of  a 
friendly  nationat  peace  with  the  United  States, 
knowing  the  same  to  have  been  unlawfully 
seized  on  the  high  seas  without  the  jurisdiction 
r^AAi    of  tlxe  United  States,  and  knowing  the  place 
^^^^    of  the  alleged  offense  against  a  statute  of  the 
United  States  to  be  alleged  and  proved  to  be 
the  same  place  as  the  place  of  seizure,  that  is 
to  say,  the  high  seas  without  the  limits  of  the 
Territory  of  Alaska  or  the  waters  thereof,  and 
without  the  jurisdiction  of  the  United  States, 
_al1  this  the  said  district  judge  well  knowing, 
he  did  find  as  fact  the  killing  of  fur  seal  on 
the  ninth  day  of  Jul^,  1887^  by  the  captain  and 
crew  of  the  aforesaid  British  vessel,  the  *W, 
P.  Sayward,'  at  the  said  place  of  seizure  as 
aforesaid,  and  did  find  as  conclusion  of  law 
that  such  killing  at  such  place  on  the  high 
teas,  to  wit.  at  the  said  place  of  seizure  in  lati- 
tude 54*"  4S'  north  and  longitude  167**  61'  west, 
and   fifty-nine  miles  from  any  lands  whatso- 
ever and  fifty-nine  miles  northwest  from  Cape 
Cheerful,  Oonalaska  Island,  was  in  violation 
of  section  1966  of  the  Beviaed  Statutes  of  the 
United  States,  and  by  reason  thereof  the  libel- 
aDt  waa  entitled  to  a  decree  of  forfeiture  of  the 
said  British  vessel,  her  tackle,  appuel,  boats, 
cargo  and  furniture; 

,/!^°<*  whereas,  after  said  assertion  of  Juris- 
w?^"  ^  condemn  and  forfeit  said  vessel,  and 
5fi2f®*u  ^^'^  ^^  sentence,  the  claimant  did 
^,2  «!5f  ^^^  ^  ««Test  ^e  decree  of  forfeit- 
S^'  *°J  f^ong  other  wounds  did  distincUy 
Jhp  .«i?**  ^«  <»"^  *»»3  no  jurisdiction  over 
Siil«?/®*^  '"*"«'  *>'  ^^®  cause,  as  shown  by 
*rA^i  **^  testimony  aa  to  place  of  offense 
SS.  ^^^'  ye^  **>«  ^^^  court  did,  ncverthe- 
ft?;«f  5^2*empt  of  the  authority  of  the  United 
TTnSiS^  ^  violation  of  the  laws  of  the 
Irtr!!:  ^^^  *°^  ^  violation  of  the  laws  of 
!Sf%  ***d  to  the  manifest  danger  of  the 
P«y^l  teUtiona  of  the  two  countries,  assert 
?L?^°^P*  ^  exercise  jurisdiction  hi  the 
CrVSSr  *°*^  ^°  ^^^  nfaieteenth  day  of  Septem- 
DCTi  iw,  did  make  and  enter  a  pretended  de- 
«*«•  of  forfeiture  to  the  United  States  of  said 
vesBel,  her  tackle,  apparel,  boate.  cargo  and 
furniture,  and  direct  that  unless  an  appeal  be 
taken  the  usual  writ  of  tenditiani  expanca  be 
issued  to  the  marshal  commandinir  hun  to  sell 
aU  aaid  property  and  bring  the  proceeds  hito 
138  U.  8. 


court  to  be  distributed  nccording  to  law,  costs 
to  he  taxed  and  awaideJ  uguinst  the  clfdmants; 

"And  whereas,  Thomas  Henry  Cooper,  be- 
ing admitted  as  the  actual  owner  of  the  said  .^iai 
schooner  *  W.  P.  Sayward,'  by  order  of  tha  L**OJ 
district  court,  to  interpose  as  claimant,  did,  in 
order  to  prevent  the  execution  of  said  decree, 
take  an  appeal  to  this  Honorable  Court  on  the 
26th  day  of  April.  1888,  and  docketed  the  same 
on  the  80th  day  of  October,  188e,  under  No. 
1037; 

"And  whereas,  aU  matters  of  fact  hereinbe- 
fore recited  and  alleged,  save  and  except  those 
of  which  this  Honorable  Court  takes  judicial 
notice,  appear  by  the  record  and  proceedings 
of  the  District  Court  of  the  United  States  m 
and  for  the  Territory  of  Alaska; 

'*And  whereas,  the  said  appeal  has  been  dis- 
missed by  this  Honorable  Court  on  the  appli- 
cation of  the  claimant,  appellant,  himself,  not 
only  because  he  is  advised  that  there  is  no  ap- 
peal given  to  this  court  from  the  District  of 
Alaska  bv  the  laws  of  the  United  Slates,  but 
because  be  is  advised  that  the  district  court 
being  wholly  without  Jurisdiction  its  decree 
was  and  is  a  nullity,  and  this  Honorable  Court 
is  fully  authorized  by  section  688  of  the  Re- 
vised Statutes  of  the  tlnited  States  to  prohibit 
any  proceedings  in  the  district  court  for  the 
enforcement  of  the  same; 

"And  whereas,  the  said  Thomas  Henry 
Cooper  is  advised  that  in  consequence  of  ibe 
dismissal  of  his  appeal,  according  to  ibc  prac- 
tice of  this  Honorable  Court,  its  mandate  will 
issue  in  due  course  without  further  considera- 
tion by  this  court,  which  said  mandate  would, 
in  ordinary  course,  not  only  permit,  but  com- 
mand, the  District  Court  oJ^  Alaska  to  proceed 
to  execute  its  pretended  decree  of  foHeituie, 
and  it  is  therefore  the  duty  of  the  said  Thomas 
Henry  Cooper,  now.  here,  to  give  this  Hon- 
orable Court  to  understand  and  be  inf ormea  or 
all  and  singular  the  matters  in  this  suggestion 
recited  and  alleged  to  the  end  that  this  court 
shall  consider  this  appb'cation  for  prohibition 
before  Issuing  its  mandate,  so  that  it  may  either 
frame  a  special  mandate  or  take  order  that  the 
ordinary  mandate  shall  not  reach  the  district 
court  before  the  writ  of  prohibition  hereinafter 
prayed,  or  a  rule  to  show  cause  why  said  wnt 
should  not  issue,  shall  be  served  upon  said 
court, —  ^         -, 

"  Wherefore, the  said  Thomas  Henry  Cooper, 


the  aid  of  this  Honorable  Court  most  respect- 

*.,ii«^  ,«^,,^»*««».   rx«»i7a  rpmoHv  bv  writ  of  pro-       l«**J 


United  States  in  and  for  the  Terntorv 
to  be  directed,  to  prohibit  bim  from  Lolding  the 
plea  aforesaid,  the  P«mises  aforesaid,  any  v.  i»e 
Concerning  further  before  Wm,  and  to  prohibit 
him  fromln  any  manner  enforcing  the  ^  a  ue- 
cree  or  sentenc^.  or  from  treating  ^^e  saJd  de- 
cree  as  a  valid  sentence,  for  any  V^^9^*  ""^ 


decree,  and  proniDinng  mm,  me  «»;^  ^-L'  l^i 
from  making  or  entering  any  order,  3J^J5  .^^^^^ 
or  deciee  in  and  about  the  certain  f^^^^ 
exacted  and  required  in  the  course  of  awup 
ceedini?s,  and  generally  from  the  ^«»S®LfoTc- 
cise  of  jurisdicUon  hi  aaid  cause,  or  the  ^*I^^ 
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to  wliioli  it  it  affixed;  or.  In  other  words,  to  give 
notice  who  was  the  prodnoer. 

Z.  An  exclusive  right  to  the  use  of  words,  letters 
or  symbols,  to  indicate  merely  the  quality  of  the 
goods  to  which  they  are  affixed,  cannot  be  ac- 
quired. 

&  If  the  primary  object  of  the  mark  be  to  indi- 
cate origin  or  ownership,  the  mere  fktct  that  the 
article  has  obtained  such  a  wide  sale  that  it  has 
also  become  indicatiTe  of  quality,  is  not  of  itself 
sufficient  to  debar  the  owner  from  protection  and 
make  it  the  common  property  of  the  trade. 

L  If  the  device  or  symbol  was  not  adopted  for  the 
purpose  of  indicating  origin,  manufacture  or 
ownership,  but  was  placed  upon  the  articles  to 
denote  class,  grade,  style  or  quality,  it  cannot  be 
upheld  as  technically  a  trade-mark. 

ft.  The  letters  ^LL'*  placed  upon  sheetings,  which 
only  indicate  grade,  class  or  quality,  and  not 
origin,  ownership  or  manufacture,  cannot  be  up- 
held as  a  trade-mark.  > 

6.  Where  defendant  has  been  grsttty  of  fraud  on 
the  public  and  on  the  plaintiff  by  using  an  im- 
portant part  of  plaintlfTs  label  in  such  a  way  and 
under  such  circumstances  as  to  amount  to  a  false 
representation  and  thereby  intentionally  and 
fraudulently  selling  Its  goods  as  those  of  the 
plaintiff,  without  plaintiff^  consent  or  acquies- 
cence, such  conduct  wiU  In  a  proper  case  consti- 
tute ground  for  relief. 

[No.  101.] 

Argued  Dee,  S,  1890,    Decided  Mofysh  $,  1891. 

APPEAL  from  a  decree  of  the  Circuit  Coart 
of  the  United  States  for  the  Middle  Dis- 
trict of  Tennessee^  dismissiDg  a  suit  in  equity 
for  damages  for  the  use  of  a  trade-mark  and 
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an  injunction  and  an  account  of  proflta.     Af- 
firmed. 

Statement  by  Mr.  Ohirf  Justice  Fnllert 
This  was  a  bill  of  oomplaint  filed  by  the 
rence  Manufacturing  Company,  a  oorporatioo 
of  MassachusetU,  against  the  Tennessee  Man- 
ufacturing  Company,  a  corporation  of  Tenoea- 
see,  in  the  Circuit  Court  of  the  United  Sutes 
for  the  Middle  District  of  Tennessee,  alleging 
that  plainUff  had  been,  and  was,  engaged  in  the 
manufacture  and  sale  of  sheetings;  that  in  aaid 
trade  several  standards  or  classes  of  goods  were 
generally  recognized,  the  first  of  which  Includ- 
ed flheetings  of  such  weight  that  two  and  eigh- 
ty-five one-hundred ths  yards  thereof  would 
weigh  a  pound;  the  second,  sheetings  of  socb 
weight  that  throe  yards  would  weigh  a  pound; 
and  the  third,  sheetings  of  such  weight  that 
four  yards  would  weigh  a  pound;  that  prior  to 
the  year  1870  the  plaintiff  "  adopted  ana  there- 
upon became  duly  vested  with  the  exclusive 
right  to  use  a  label  or  trade-mark  for  all  gooda 
of  its  manufacture  coming  within  said  third 
class,  to  distinguish  sheetings  of  its  manufac- 
ture from  sheetings  of  the  same  general  class 
manufactured  by  others,  the  substaniive,  dis- 
tinctive and  chief  feature  of  which  label  was, 
and  is,  an  arbitrary  sign  or  symbol,  oonsistinf 
of  the  capital  letters  'LL*  prominently  and 
separately  appearing  upon  such  label  or  stamp; 
that  said  trade-mark,  with  certain  environments^ 
which  have  be^  changed  from  time  to  time, 
has  been  so  used  by  complainant  since  said  date 
of  adoption,  and,  to  wit,  for  more  than  fifteen 
years,  and  has  been  imprinted  upon  each  and 


or  device  which  denotes  merely  the  nature,  kind  or 
quality  of  an  article.  Laughman  v.  Piper,  5  L.  B. 
A.  509, 128  Pa.  1;  Smith  v.  Walker.  S7  Mich.  460;  Ai- 
den  V.  Grofls,  2S  Mo.  App.  128;  Traak  Fish  Co.  v. 
Wooster,  28  Mo.  App.  408. 

Words  descriptive  of,  and  having  relation  to,  a 
trade  or  business,  cannot  be  seised  and  appropriat- 
ed as  a  trade-mark.  Koebler  v.  Sanders,  48  Hun,  48, 
ai  Abb.  N.  a  Oft. 

Bveryone  is  at  liberty  to  affix  to  the  product  of  his 
own  manufacture  any  symbol  jr  device  not  pre- 
viously appropriated,  which  wiU  distinguish  it  from 
articles  of  the  same  general  nature  manufactuied 
or  sold  by  others.  Laughman  v.  Piper,  6  L.  B.  A. 
509. 128  Pa.  L 

When  a  man  manufactures  his  goods  at  a  partio- 
nlar  place,  he  may  use  the  name  of  that  place  in 
combination  with  other  words  as  a  trade-mark  to 
distinguish  the  origin  or  ownership  of  his  goods; 
and  no  other  person  will  be  permitted  to  use  the 
name  of  the  same  place  upon  goods  manufactured 
by  him  at  another  and  different  plaoe.  Gato  v.  Bl 
Modelo  Cigar  Mfg.  Co.«L.B.A.8S28,2SFla.8B8w 

A  manufacturer  or  trader  can  acquire  an  ezolu- 
sive  right  to  the  use  of  a  peculiar  location  of  words 
and  the  general  form  of  a  label,  although  the  words 
themselves  could  not  make  a  valid  trade-mark. 
Kinney  Tobacco  Co.  v.  Bfaller,  68  Hun,  840. 

Although  the  words  ^Warren  Hose  Supporter** 
would  not  alone  constitute  a  valid  trade-mark,  they 
may  do  so  In  connection  with  a  out  representing 
a  supporter  eogaged  with  a  stooking.  Frost  ▼. 
Binctakopf,  48  Fed.  Bep.  408. 

Bvery  manufacturer  has  the  unquestionable  right 
to  distinguish  the  goods  that  he  manufactures  and 
sells  try  a  peculiar  label,  symbol  or  trade-mark; 
and  no  other  person  has  a  right  to  adopt  his  label 
or  trade-mark,  or  one  so  like  his  as  to  lead  the  pub- 
llo  to  suppose  that  tha  article  to  which  It  Is  affixed 
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is  the  manufacturer's.   Gato  v.  B  Modelo  Cigar 
Mfg.  Co.  8  L.  B.  A.  888, 25  Fla.  888. 

An  inventor  of  a  system  of  manufacturing 
•ments,  unless  he  has  been  engaged  in 
quires  no  proprietary  right  in  a 
can  transfer  none.   Jaeger^  Sanitary  W.  8.  Oo.  v. 
Le  Boutillier,  47  Hun,  SO. 

A  label  cannot  be  tieated  as  a  trade-mark  wbera 
It  does  not  Indicate  by  what  person  the  articles  up- 
on which  it  is  used  were  made.  Weener  v.  Braytoo 
(MasB.)8L.B.  A.84a 

The  use  of  a  rose-colored  oapsula  upon  bottles  of 
wine  cannot  be  claimed  as  a  trademartq  nor  oas 
another  be  prevented  from  using  them,  where  tlier» 
is  no  attempt  to  deceive  t^  labels  or 
Mumm  V.  Kirk,  40  Fed.  Bep.  868. 

Bose  and  vanilla  having  been  for  many 
well-known  flavoring  extracts,  a  penoo 
these  words  as  a  trade-mark  fOr  a  fdod  phMluot 
cannot  prevent  other  peffsons  flrom  flavoring  food 
products  with  rose  or  vanilla  or  both,  and  deserib- 
Ing  them  as  so  flavored.  Ok>twortliy  v.  Scheppw  41 
Fed.  Bep.  82. 

The  words  **Mksrobe  Killer,**  being  BngUsh 
in  common  use,  cannot  be  appropriatad 
original  moaning  as  a  trade-ma»k;.   Alff  v. 
9L.B.A.14ft,77T^x.fi80. 

There  can  be  no  exolusiva  nght  lo  the  nsa  d 
word  "^Singer**  as  a  trade-maric  fbr  sawlng- 
manufactured  upon  the  principles  eovsfed  by 
Singer  patents,  whioh  have  ezplrad, or  lo  thai 
of  oonstruotlon,  external  shi^M^ 
ornamentation  of  sooh 
while  the  patents  were  In 
V.  June  Mfg.  Co.  41  Fed.  Bep.  WOk 

A  trade- mark  cannot  arise  OQl  of  fllnstiatioaa 
a  published  book  or  story,  bat 
must  kw  protected  by  otVQTrii^ife  jnnro  ▼• 
fi5Hun,41flL 
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<M2  a9:981,  062).  See  also  Phillips,  Manual  of 
Practice,  chan.  XXXII.  Prohibition;  Ex  parte 
Gordon,  86  U.  a  1  Black,  508,  606  a7:184, 
185);  Ekparte  Ohriiiy,  44  U.  S.  8  How.  292 
<11:603);  EaBparU  Warmauth,  84  TJ.  S.  17  Wall. 
64  (21:54S.) 

Appellate  Inrisdictioii  of  fhla  character  over 
the  courts  of  Alaska  is  not  expressly  granted 
snd  there  is  no  room  for  implication  as  to  the 
appellate  jurisdictioa  in  this  case,  for  the  Act 
establishing^  the  court  of  Alaska  makes  pro- 
Tision  expressly  for  the  levisipn  of  its  Judg- 
ments and  decrees. 

Act  of  May  17,  1884.  g  7  C28  Stat  at  L.  26). 
fiee  Famaworih  ▼.  Montana,  129  U.  S.  104, 118 
<82:616,  618);  Dwroftma/u  ▼.  United  8tate$,  10 
U.  8.  6  Cranch,  807  (2:282). 

The  question  of  Jurisdiction  cannot  be  raised 
on  the  record  here. 

Fir9t,  The  face  of  the  proceedings  shows 
Jurisdiction,  and  in  such  a  case,  after  sentence, 
prohibition  will  not  issue. 

Ckimdm  ▼.  ifowd,  4  T.  R.  897;  PuU  v. 
BuUMm,  Cowp.  422;  Paxton  v.  Knight,  1 
Burr.  816;  Buggin  ▼.  Benrut,  4  Burr.  2085; 
High,  Extr.  Leg.  Rem.  §774;  LadbrookB  v. 
OnckeU,  2  T.  R.  649-653;  mn  parte  Baston,  95 
U.  B.  77  (24:376);  Ex  parU  Gordon,  104  U.  8. 
M5 (26:814);  Ex'parUUhriHy,4AV.  8.  8  How. 
808.  817  (11:610);  Ex  parte  Watkine,  28  XT.  8. 
8  Pet.  193  (7:650);  BobyahaU  y.  Oppenhaimer,  4 
Wash.  C.  C.  482. 

Second.  Evidence  shows  seal  killing  within 
8-mile  limit.  Jurisdiction  was  therefore  in 
the  court  wherever  seizure  was  made. 

(a).  Objection  to  Jurisdiction  was  waived  by 
appearance. 

See  BobyahallY,  Oppenheimer,  4  Wash.  C. 
C.  482;  Livingston  v.  Story,  86  U.  8.  11  Pet. 
851  (9:746);  Shantard  v.  Graves,  55  U.  8.  14 
How.  605  ( 14:518) ;  The  Sloop  Abby,  1  Mason, 
860-368 ;  ITie  Idaho,  29  Fed.  Rep.  187-192 ; 
Marye  v.  Strouee,  5  Fed.  Rep.  488 ;  Hale  v. 
Continental  L,  Ins,  Co,  12  Fed.  Rep.  859,  360; 
JiationeU  FSirnaee  Co.  ▼.  Moline  MaUeable  Iron 
Works,  18  Fed.  Rep.  863.  864;  Mina  v.  The  I. 
<&  V.  iriorio  S.  S.  Co.  28  Fed.  Rep.  915. 

(b).  But  even  if  the  seizure  was  illegal  and  a 
violation  of  international  law  and  ^is  were 
properly  pleaded,  that  cannot  affect  the  Juris- 
diction of  the  court  to  punish  or  forfeit  for  a 
muDicipal  offense  of  a  vessel  iu  the  custody  of 
of  its  marshal  and  within  its  Jurisdiction. 

GelesUm  v.  Bayt,  16  TJ.  8.  8  Wheat  811 
<4:397)  ;  Ken  v.  lUinois,  119  U.  8.  486  (80:421); 
Bk  parte  SeoU,  9  Bam.  &  O.  446  ;  The  Rich- 
mand,  18  U.  8.  9  Cranch.  102  (8:670);  The 
Menno,  22  U.  8.  9  Wheat.  402  (6:121). 

(c).  But  even  if  it  be  admitted  that  this  was 
a  seizure  of  a  British  ship  upon  the  high  seas 
without  the  Jurisdiction  of  the  United  Slates, 
the  seizure,  heing  for  an  offense  committed 
within  the  Jurisdiction  of  the  United  States  and 
against  her  laws,  was  not  illegal  and  could  not 
oust  the  Jurisdiction.  > 

lioHe  V.  Himely,  8  U.  8. 4  Cranch,  241  (2:608); 
Hudson  V.  Guestier,  10  U.  a.  6  Cranch,  281 
(8:224);  The  Marianna  Flora,  24  U.  8.  11 
>^beat.  42  (6:415).       ^  ^, 

liie  question  of  Jurisdiction  here  raised  is 
political,  and  this  court  is  concluded  by  the  ac- 
tion of  the  executive  and  Congress  from  decid- 
ing it  otherwise  than  against  petitioners. 

l%<  13.  8. 


Foster  V.  Neilson,  27  U.  S.  2  Pet.  309  (7:434); 
Garcia  v.  Lee,  87  U.  S.  13  Pet.  511  ( 9:1 176 ); 
Be  Baiz,  185  U.  8. 403(34:222);  Cherokee  Nation 
V.  Georgia,  80  U.  8.  5  Pet,  1,  29  (8:25.85) ;  WH- 
liams  V.  Suffolk  Ins,  Co,  8  Sumn.  275;  Jones  v. 
United  States,  187  U.  S.  2812, 216  (84:696,697); 
Wiaiamsy.  Suffolk  Ins.  Co,  88  U.  S.  13Pet.415- 
420  (10-J326-22$;  State  ▼.  Wagner,  61  Me.  178- 
184  ;  States.  DunweU,  8  R.  L  127;  The  Johan- 
nes, 1  Lush.  188,  3  L,  T.  N.  S.  757-759;  The 
Marianna  Flora,  24  U.  8.  11  Wheat.  1  (6:405); 
The  Scotland,  105  U.  8.  81  (26:1004). 

Fuller.  Ch,  J,:  (4X4] 

This  is  an  application  for  leave  to  file  a  peti- 
tion for  a  writ  of  prohibition  to  the  District 
(3ourt  of  the  United  States  for  the  District  of 
Alaska.  The  Attomey-Cteneral  being  present 
and  expressing  a  desire  to  that  effect,  oppor- 
tunity was  alrorded  him  to  be  beard  in  opposi- 
tion to  granting  the  leave  to  file,  and  this  re- 
sulted in  argument  having  a  much  wider  range 
than  was  necessary  to  the  disposition  of  the 
motion. 

We  are  of  opinion  upon  the  preliminary 
question  that  this  court  has  Jurisdiction  to  pro- 
ceed in  respect  to  the  District  Court  of  the 
United  States  for  the  District  of  Alaski^  by 
way  of  prohibition,  under  section  688  of  the 
Revised  Statutes,  and  leave  will  therefore  be 
given  to  file  the  petition  for  such  writ  and  the 
accompanying  suggestion.  A  rule  will  be  en- 
tered as  in  like  cases,  returnable  on  such  day 
as  will  allow  reasonable  time  for  service  and 
return,  in  relation  to  which  we  invite  the  views 

of  counsel.  ^  .  ., 

(Counsel  having  conferred,  the  second  Mon- 
day of  April  was  made  the  return  day.)  [5371 


LAWRENCE    MANUFACTURING   COM- 
PANY. Appt^, 

V, 

TENNESSEE   MANUFACTURING  COM- 
PANY. 

(8eeS.a  Reporter*s  ed.  687-668.) 

Trade-mark — quality  of  goods— origin  or  owner- 
ship— grade  or  style--4etters  **LL**  not  a 
trade-mark— fraudulent  use  of  label, 

1.    The  office  of  a  trade-mark  is  to  point  out  die- 
tiDotlvely  the  orierln  or  ownership  of  the  article 


TSlocn.—Trade^fMrK  right  to;  wtial  may  be;  infrinoe-' 
ment;  aaaiffnment;  when  protected:  miareprMcnta~ 
Uon  in:  use  of  name;  remedy  in  eouUy;  inunction. 

Befflstration  does  not  create  a  craao-mark,  and  is 
only  prima  facie  evidence  that  the  person  procur- 
ing it  has  a  valid  trade-mark.  United  States  v. 
Braun,  89  Fed.  Bep.  776. 

The  exclusive  use  of  words  desiffned  to  deceive 
the  public  when  claimed  as  a  trade-mark,  will  not 
be  protected  by  a  court  of  equity.  Alden  v.  Gross, 
26  Mo.  App.  128;  Koehler  v.  Sanders,  48  Hun,  4S,  a 

Abb.N.C.«^.     ^  ,  .  *_^ 

One  has  no  right  to  appropriate  us  a  trade-mark 
a  sign,  or  a  symbol,  or  a  name,  which,  from  the  nat- 
ure  of  the  fiwt  it  is  used  to  signify,  others  may 
employ  with  eqnal  truth,  and  therefore  have  an 
eaual  riirht  to  employ,  for  the  same  purpose.  Cor- 
bln  V.  Gould,  188  U.  8. 808  (88:  6U);  Stokes  v.  Allen, 

66  Hun,  588.  ,    ^  . 

No  property  can  be  acquired  in  any  word,  mark 
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froodt  weighing  one  f oortb  of  a  pound  to  the 
jrard  the  worda  "  Cmnberkod "  end  "  Sheet- 
tDgt"  In  horiaoDtel  ttnee,  with  the  flgaree 
"2-4"  heneath  them,  and  with  the  capital  1e(- 
tefa^LL"  helow  the  flgniee  " 4-4; "  that  the 
wofd  *'  Onmberland, "  from  the  liTer  near 
wldeh  ita  worfca  are  located,  waa  need  to  dea- 
Icnate  Ita  manufactuie  and  ae  a  trade-mark: 
the  word  *'  Sheetinge,"  to  elgoifT  the  ceneral 
character  of  the  gods;  that  the  fatten^'  LL  " 
were  need  to  dimote  the  clast  to  which  the 
sheetings  belonged,  and  the  flguree  "4-4"  to 
indicate  that  the  gooda  were  one  yard  wide; 
bat  denied  that,  for  the  pnrpoee  of  taking  ad- 
Tantage  of  plaintifTa  trade,  it  had  placed  on  the 
|i41]  Mid  sooda  a  atamp  or  label  in  Imitation  of 
plaintuTs  etamp  or  label,  with  intent  to  and 
with  the  effect  of  decdfing  the  public;  and 
denied  that  ita  stamp  or  label  bore  aoj  resem- 
blance to  that  of  the  plaintiff  or  that  eren  the 
roost  casual  observer  woald  take  the  one  for 
the  other;  and  denied  that  it  had  sold  with  the 
stamp  or  label  designated  goods  of  less  weight 
than  it  claims  the  said  lettera  hMlicate,with  the 

aualitlcation  that  there  maj  eiist  slight  raria- 
ona  above  or  below  the  standard,  mathemat- 
ical eiactness  not  being  oniformlj  attainable 
by  any  manufacturer,  imd  such  Tarlations  ex- 
iting in  plaintilTs  coods.  Defendant  ayerred 
that  plaintiff  coukT  not  lawfully  set  up  any 
claim  to  the  ezdusiTe  use  of  the  capital  letters 
"LL"  aaa  trade-mark,  for  they  did  not  indicate 
any  ownership  of  the  goods  upon  which  they 
are  impressed,  and  did  not  have  the  character- 
iatios  for  making  them  a  lawful  trade-mark, 
and  standing  alone  convered  no  meaning, while 
the  words  "Lawrence  MiUa,"  used  on  plalntifrs 
labels,  indicated  the  origin  of  aald  goods  and 
plainly  advertised  that  they  were  made  by 

J  Plaintiff.  Defendant  further  stated,  that  be- 
ore  plaintiff  used  the  letters  "  LL.**  they  were 
stamped  and  used  by  the  Athintic  Mills,  in  the 
United  Statea,  uo  a  grade  of  sheetinn  manufac- 
tured by  them,  and  said  letters  had  never  been 
by  the  trade  and  meral  public  accepted  as  a 
Cnde-mark  of  plainiiff  or  as  forming  an  ele- 
ment of  the  same,  but  their  accepted  signlflca- 
tkw  waa  that  they  represented  a  class  of  goods 
and  not  origin  or  own^ship. 

RepUcatioQ  having  been  filed,  the  cause 
came  on  for  hearing  April  98,  1887,  before 
Jmdg$  Ja^Bon,  upon  the  pleadings  aiid  volu- 
minoQS  depositions  taken  by  the  reapective 
parties,  and  resulted  in  a  decree  dismlssmg  the 
bUL  The  opinion  of  the  drcuit  court  wfll  be 
found  in  81  Fbd.  Rep.  776. 

In  a  painstaking  review  of  the  evidence,  the 
circuit  court  stated  the  facta  to  be,  that  prior 
to  1807,  plaintiff  branded  iu  four-yard  sheet- 
ings with  a  pictuie  of  abull  In  a  rampant  posi- 
tion in  connection  with  the  words  "Lawrence 
Mms,"  and  the  dnide  capital  letter  "L,*"  that 
in  1807,  plaintiff  added  another  capital  letter 
"L,"  at  which  time  plaintiff  was  a  well-known 
manufacturing  company  and  had  manufactured 

.^^,     and  soki  large  quantiaes  of  four-yard  goods; 

MS]  that  in  1888.  plaintiff  substituted  for  the  bull 
rampant,  the  bull's  head;  that  since  1867,  plahi- 
liff  bad  put  upon  the  market,  nontinuoualy,  a 
sheeting  of  the  same  weight  as  Its  third-clsss 
goods  of  first  quality,  but  inferior  and  of  \tm 
value  than  the  former,  which  it  branded 
"Shawmut  LL  sheetlDgi,"  and  that  it  made 
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two  other  kinds  of  brown  sheetings  graded  ao- 
cording  to  weight,  one  of  which  it  stamped 
"XX rand  the  other  "XXX,"  to  denote  dis- 
tinction in  grade:  that  plaintiff  had  for  many 
years  advertised  its  sheetings  in  a  well-known 
dry  gooda  advertising  perfodica],  heading  ita 
advertisement  with  the  pnctureof  a  bull'a  head, 
the  words  "Lawrence  Mills"  and  the  lettera 
•'XX,"  "XXy  and  "LL:"  that  plaintiff  made 
flannels  and  denims  on  which  It  used  the  pio* 
ture  of  a  bull's  head  and  the  words  "Lawrence 
Mills"  aa  on  the  four-yard  sheetings,  but  not 
the  letters  "LL;"  that  letters  of  the  alphabet 
have  for  many  years  been  emploved  bv  manu- 
facturers to  oesignate  grsdes  and  qualities  ot 
goods,  and  almost  the  entire  alphabet  is  so 
used,  and  It  is  understood  generally,  in  the  cot- 
ton-gooda  trade,  that  letters  are  thus  used  to 
designate  grade,  class  or  quali^;  that  It  waa 
also  generally  understood  in  the  trade  that 
"LL,"  as  stamped  on  plaintifTa  sheetings, 
meant  four- vara  joods,  and  that  the  words 
"Lawrence  Milla,''^hi  connection  with  the  bull's 
head,  were  used  to  indicate  the  maker;  that 
these  goods  were  always  Invoiced  bv  plaintiff 
as  "Lawrence"  or  "Lawrence  Mills''  LL.  and 
were  thus  generally  known  in  the  trade,  except 
that  in  some  instancea  persons  who  have  been 
more  fataiUiar  vrith  them,  or  have  handled 
them  exclusively,  called  them  simply  "LLs," 
thereby  meaning  the  sheetinn  made  by  the 
Lawrence  Company,  but  usuafly  said  sheetings 
were  described  as  "Lawrence  LL"  or  "Law- 
rence Mills  LL,"  Just  as  other  sheetings 
stamped  with  "LL"  were  generally  known  In 
the  trade  and  spoken  of  aa  "Beaver  Dam  LL," 
"Badger  State  LL,"  "Aurora  LL,"  "Cumbei^ 
bnd  LLp"  etc;  tiiat  the  signification  of  the  let- 
ters "LL"  stamped  upon  cotton  sheeting,  as 
indicative  of  grade,  daas  and  quality,  waa  gen- 
erally underaU>od  in  the  trade  when  defendant 
commenced  the  use  of  said  letters  In  1885;  that 
the  Atlantic  Milla  of  Lawrence,  Mssssrhusrtts, 
stamped  the  liters  "LL"  upon  brown  sheet- 
ings of  its  manufacture  In  the  years  1860, 1868, 
1864  and  1865,  and  from  1878  down  to  the  prea- 
ent  time;  that  there  were  cessations  in  the  man- 
ufacture of  saki  gooda  by  the  AtUntic  Mffla 
from  time  to  time,  between  1860  and  1865,  and 
between  1865  and  1878  none  were  thus  stamped; 
that  the  weight  of  the  Atlantic  goods  made  in 
1860  and  stamped  with  the  letters  "LL"  was 
4.10  yarda  to  the  pound;  that  hi  1868  the  gooda 
ao  stamped  weigned  4.86  yarda  to  the  pound, 
and  in  1868, 1864  and  1865  their  weight  vtm 
4.56  yards  to  the  pound;  that  in  1878,  when  the 
Atlantic  Mills  had  again  commenced  placing 
the  "LL"  oo  ita  sheetings,  they  weighed,  and 
ever  since  have  wdghed.  five  yards  to  the 
pound;  that  the  Atlantic  MiUa,  in  1860,  made 
a  grade  of  hrown  sheetinn  that  weiglied  8.88 
yitfds  to  the  pound,  and  which  it  stamped  with 
the  sin^  "L;"  that  the  Atlantic  Mflls  emj|^ed 
said  letters  to  distinguish  between  different 
grsdes  of  goods,  and  baa  continued  to  use  let- 
ters for  that  purpose;  that  it  is  fairly  dedudble 
from  the  evidieoce  that  the  Atlantic  "LL"  cot- 
ton sheetinn  were  in  the  market  in  1867:  that 
the  Atlantfc  gooda  were  and  are  of  the  same 
genmal  characterand  class  aa  those  upon  which 
plaintiff  stampa  "LL,"  and  they  are  ao  neariy 
alike  to  the  "Lawrence  LL*^  that  ocdinary 
buyeia  and  even  experts  cannot  bj  looking  at 

I  1M1 


[MS] 


087-^0 


Stjpbbmb  Court  of  the  Unitbd  States. 


Oct. 


tbem  disUnguiBh  them  from  each  other;  that 
they  are  both  used  for  the  same  general  pur- 
pose and  compete  with  each  other;  that  look- 
ing only  at  the  letters  "LL,"  purchasers  would 
as  leaduy  mistake  "Shawmut  LL"  for  ''Law- 
rence LL"  sheetings  as  thev  would  "Cumber- 
land LL'*  sheetings;  that  John  V.  Farwell  & 
Co.  have  for  several  years  been  using  a  private 
brand  for  sheetings  known  in  the  trade  as 
^'Albany  LL/'  and  in  1884.  and  with  full 
knowledge  of  this  fact,  plaintiffs  stamped  for 
Farwell  &  Co.  four-yara  sheetings  with  the 
label  ''Albany  LL,"  the  stamp  being  furnished 
by  Farwell  &  Co.,  and  returned  to  them  with 
the  goods,  which  were  sold  in  the  market  as 
John  Y.  Farwell  &  Co's  "Albany  LL  sheet- 
ings;" that  plaintiff  had  all  the  while  known 
of  the  Atlantic  Mills  using  the  "LL"  on  its 
goods,  and  for  more  than  six  years  before  the 
commencement  of  this  suit  had  been  aware  of 
the  fact  that  numerous  other  manufacturers 
[S^^]  had  been  stamping  said  letters  on  their  four- 
yard  cotton  sheetinss;  and  that  it  never  object- 
ed until  about  the  ume  of  the  bringing  of  this 
suit  and  one  of  a  like  character  against  the 
Aurora  Cotton  Mills  at  Chicas;o;  that  it  did  not 
appear  that  the  brand  of  dei^ndant  had  ever 
been  mistaken  for  that  of  the  plaintiff;  that  it  was 
not  shown  that  plaintiff,  when  it  commenced 
using  the  letters  "LL"  on  its  third  class  goods, 
adopted  them  for  the  purpose  of  making  them 
its  trade-mark  or  any  substantial  or  material 
part  thereof,  nor  that  the  single  L,  used  prior 
to  1867,  constituted  in  whole  or  in  part  its 
trade-mark;  that  the  Atlantic  Mills  were  using 
the  single  L  on  one  grade  or  class  of  goods 
merely  to  indicate  quality,  from  1862  up  to 
1868;  that  under  the  prooi  it  was  clear  that  the 

Eurpose  and  design  of  the  change  from  L  to 
iL  was  not  to  indicate  origin  or  ownership  or 
to  distinguish  the  sheetimts  on  which  said  let- 
ters were  stamped  from  similar  goods  manu- 
factured by  others,  but  that  its  pnmary  object 
was  to  denote  its  class,  quality  or  grade,  and 
to  represent  it  to  the  public  as  being  different 
goods  in  class  and  quality  from  those  primarily 
sold  by  plaintiff  under  the  single  L  stamp. 

The  circuit  coiut  quoted  from  the  evidence 
of  plaintiff's  agent  that  the  "LL"  was  adopted 
"because  it  was  a  time  when  cotton  goods  were 
depreciating.  We  had  made  considerable  sales 
of  the  single  L;  bat  a  party  who  had  bought  a 
large  lot  was  underselling  us  at  a  price  lower 
than  we  could  afford  to  meet,  and  I  suggested 
that  in  order  to  keep  them  out  of  this  competi- 
tion the  mills  should  change  the  fold  of  the 
single  L  from  a  narrow  to  a  wide  fold,  and 
put  on  a  double  L."  O 

The  court  held  that  the  letters  were  not  only 
originally  used  by  plaintiff  to  indicate  the  grade 
of  the  sheetings  on  which  they  were  stamped, 
but  to  convey  the  impression  that  they  were 
different  goods  from  those  it  bad  previously 
sold,  and  uat  they  could  not  constitute  a  valid 
trade-mark,  such  as  would  give  plaintiff  the 
exclusive  rifht  to  use  them  on  thira-dass  sheet- 
ings, weighing  one  quarter  of  a  pound  to  the 
{aird;  that  it  might  well  be  doubted  whether 
stters  by  themselves  or  in  combination  could 
be  employed  to  represent  both  the  grade  and 
15M1  quality  of  goods  and  their  origin,  thus  perform- 
mg  at  the  same  time  the  <touble  office  of  a 
trade-mark  and  a  descriptoi  or  daasiflcation 
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of  the  article  to  which  they  were  <^^v^  aad 
be  sustained  as  affording  an  exclusive  right  to 
the  use  of  the  device  as  a  trade-mark,  which 
would  come  into  collision  with  the  right  of  the 

Eublic  to  use  the  letters  in  their  other  meaning; 
ut  that  question  was  left  undetermined,  sinoe 
the  court  concluded  that  the  letters  only  indi- 
cated grade,  class  or  quali^,  and  not  origin, 
ownership  or  manufacture.  The  court  also 
held  that  the  Atlantic  Company  so  used  the 
letters,  before  their  adoption  by  plaintiff,  as  to 
preclude  the  latter  from  acquiring  a  valid  trade- 
mark therein;  and  that  the  putting  upon  xbm 
market  of  an  inferior  quality  of  cotton  aheet- 
ing,  weighing  four  yards  to  the  pound  and 
branded  *'8hawmut  LL,"  equally  warranted 
the  use  of  the  letters  by  the  defendant,  and 
prevented  plaintiff  from  claiming  injurr  to  its 
trade  by  such  use.  The  court  found  further 
that  the  plaintiff  was  not  entitled  to  relief  oo 
the  ground  that  its  label,  or  distinctive  part 
thereof,  was  being  simulated  by  defendant  so 
as  to  impose  its  goods  upon  the  public  as  those 
of  the  plaintiff,  since  defendant  had  been  guilty 
of  no  fraudulent  intent^  and  had  in  no  way 
either  deceived  the  public  or  defrauded  tlie 
plaintiff. 

Memn,  J.  H.  R&ymond  and  W.  B. 
Homblower.  for  appellant: 

At  common  law  the  exclusive  right  to  a 
trade-Riark  grows  out  of  the  use  of  it,  and  not 
its  mere  adoption. 

VniitA  Skita  v.  SUffern,  100  U.  &  8t  (25: 
650). 

Property  in  a  trade-mark  has  very  littie 
analogy  to  that  which  exists  in  copyri^ts  or 
in  patents  for  inventions. 

Delaware  4b  H.  Canal  Oo.  v.  Clark,  80  U.  S 
18  Wall.  822  (20:  583). 

"LL"  legaUy  and  properly  indicates  boCi 
origin,  ownership  and  manufacture,  and  gradt. 
qufluity  and  class. 

American  5.  L,  B,  Oo.  v.  Antkomff,  t  Nrv 
EDft.  Rep.  680, 15  R  L  888;  Amoekmg  Mfg.  O- 
V.  Trainer,  101  U.  8.  51  (25:  098)7Mm  8UfcJt 
ing  Oo.  v.  Mack,  12  Fed.  Rep.  707;  dvrtom  v. 
Stratton,  12  Fed.  Rep.  701;  Manhattan  J/>>/« 
dne  Oo.  v.  Wood,  108  U.  a  222  (27: 707);  Msnrm- 
deg  V.  Eolt,  128  U.  S.  514  (82:  526);  GodiUei  t. 
Harrit,  81  N.  Y.  268;  Ban$ome  v.  Orakmm^  51 
L.  J.  N.  8.  Ch.  897;  Oilloit  v.  BtUrirrttU,  47 
Barb.  455,  48  N.  Y.  874:  Cbalt  v.  Eoibr^ok,  t 
8andf.  Ch.  586,  7  N.  Y.  6i.  L.  ed.  718;  Bour^ 
man  v.  Mtriden  Britannia  Oo,  35  Cono.  -4<'S; 
Lawrence  Mfg.  Co.  v.  LoweU  Uokerw  MilU,  13» 
Mass.  828;  Oodiaoi  v.  Barri$.  81  N.  Y.  f^ 
Amoekeag  Mfy.  Oo.  v.  i^or.  2  8aodf.  6M.  Wti 
McLean  v.  Flmijw,  96 17.  8.  245  (24:  829^ 

Meetn.  A*  J.  uopkiaa  and  #•  M*  IMek- 
insoii*  for  appellee: 

To  entitle  a  person  to  the  exchisiTe  uae  of  a 
mark  or  devioe  as  a  trade-ma^  it  niai  af 
pear  that  its  purpose  is  to  identify  the  maker 
with  the  articles. 

Amoekeag  Mfg.  Oo.  v.  Qpg&r^  %  BawUL  M9. 
Cox.  Trade-mark  Cat.  87;  Amtfkmg  JMl  Ok 
V.  Trains,  101  U.  &  51  (26:  fW;  Om^— ^ 
J.  iZ.  QlaeeMfg.  Oo.  v.  Qoid^ggairRtMwO^  129 
U.  8.  699  (82:  585);  IMmmaire  dk  SL  Ommt  Ck, 
Y.Olark,90V.  8.  18WalL  811(20: Klj  ' 
dee  V.  Deere,  54  HL  489;  Ai 
Ej.  97;  dUfkee  v.  Ltflf^dgrog, 
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Tnde-mark  Cat.  187;  Falkinburg  ▼.  Luejf,  85 
Oal.  58.  Cox.  Trade-mark  Caa.  448;  Burt^  ▼. 
Stratum,  18  Fed.  Rep.  096;  Raggett  ▼.  And- 
later,  L.  R  17  £q.  29:  McLean  ▼.  Fleming,  96 
U.  8.  845  94:  8^  ManhaU  t.  Finkham,  58 
Wis.  578,  W  Am.  Rep.  756. 

The  claimant  must  have  beeo  the  fl rat  one 
to  uae  the  mark  on  same  or  like  articlea. 

Staeheiberg  ▼.  PUmee,  188  U.  8.  690  (88:  571); 
Delaware  dt  K  Canal  Co.  ▼.  Clark,  80  U.  8. 18 
Wall  811  ^:  581);  American  8.  A  A  Cb.  t. 
Anthony,  15  R  L  888;  Avery  ▼.  MeiHe,  81  Kj. 
97:  Derringer  ▼.  Plia(0, 29  Cal  292,  Cox,  Trade- 
mark Caa.  827. 

Where  imitation  or  infringement  ia  charged, 
•neb  imitation,  to  be  reatralned,  muat  amount 
to  a  false  repreeentation,  expreated  or  implied. 

Iligb,  loj.  gg  1085,  1086,  1089;  Merrimack 
Mfg,  Ca.  ▼.  Gamer,  4  £.  D.  Smith,  887,  Cox. 
Trademark  Caa.  161:  Partridge  t.  Menek,  8 
Sandf .  Ch.  628.  7  N.  Y.  Ch.  L.  ed.  729.  Cox, 
Trade-mark  Caa.  72-81;  OoUadaw  t.  Baird,  4 
PhUa.  189,  Cox,  Trademark  Caa.  257-861; 
Ihardman  y.  Meriden  Britannia  Co,  85  Conn. 
402,  Cox.  Trade-mark  Caa.  508;  AmAam  r. 
cue.  66  N.  T.  69.  28  Am.  Rep.  22;  BHoehMor- 
gan'eScms  Cb.  ▼.  TnneU,  89  N.  T.  292,  42  Am. 
Rep.  296. 

Tbe  owner  of  a  TaUd  trade-mark  who  ao- 
quieaaea  in  Ita  me  bj  oihera  who  had  no  inten- 
tion to  defraud,  cannot  haTe  an  account  of 
gaina  and  proflta. 

Browne,  Trade-marka.  508;  Beard  t.  T\irner, 
18  L.  T.  N.  8.  747.  Cox,  Trade  mark  Cat.  717; 
Ihylor  ▼.  Carw^Uer,  2  Woodb.  A  M.  1.  Cox, 
Trade-mark  Caa.  41;  Barrieon  t.  Taylor,  11 
Jur.  N.  8.  406.  Cox,  Trade-mark  daa.  675; 
Amoekeag  Mfg.  Cb.  ▼.  Qamer,  6  Barb.  151. 

Mr.  Oki^  Juetici  FolUr  deliTered  the 
opinion  of  the  court: 

After  a  careful  examination  of  the  eridence 
In  thia  record,  we  are  MtiatM  that  the  conclu- 
aiona  of  the  circuit  court  upon  the  facta  are  auh- 
atantiaUj  correct  While  there  maj  be  a  con- 
flict in  some  particulara,  we  regard  the  defend- 
ant's contention  upon  aU  pointa  material  to  the 
disposition  of  the  caae  as  clearly  aostained  bj 
tbe  weight  of  the  CTideoce,  which  we  do  not 
feel  called  upon  to  recapitulate. 

In  Delenmre  S  H.  Canal  Cb.  t.  dark,  60  U. 
£546]  B.  18  Wall  811, 822  [80:  581.  5881.  H  waa  aaid 
br  Mr.  Juetiee  Strong,  apeaking  for  the  court, 
that  "  the  office  of  a  traae-mark  ia  to  point  out 
dlatinctlTelr  the  origin  or  ownership  of  the 
anicle  to  which  it  ia  affixed;  or.  In  other  worda, 
to  giye  notice  who  waa  the  producer.  Thia 
may.  ia  manj  caaea.  be  done  bj  a  name,  a 
mark  or  derice  well  known,  but  not  pravioualT 
applied  to  the  same  article.  But  though  it  to 
not  oeceasarf  that  the  word  adopted  aa  a  trade- 
name ahoold  be  a  new  creation,  never  before 
known  or  uaed,  there  are  aome  limita  to  the 
right  of  selection.  Thto  will  be  manifest  when 
ttla  eooaidered  that  In  all  caaea  where  rightato 
the  exduaiTe  uae  of  a  trade-mark  are  invaded, 
it  to  invariably  held  that  the  essence  of  a  wrong 
conatota  in  the  aale  of  the  gooda  of  one  manu- 
facturer or  Tendor  aa  thoae  of  another:  and 
that  it  to  ooly  when  thto  falae  repreaentatton  to 
directly  or  Indirectly  made  that  the  party  who 
appeato  to  a  court  of  aquity  can  have  relief. 
Thto  to  the  doctrina  cl  all  the  antboriUea. 
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Hence  the  trade- mark  must  either  by  itaelf,  or 
by  association,  point  dtotinctively  to  the  origin 
or  ownership  of  the  article  to  which  it  is  ap- 
plied. The  reason  of  thto  to  that  unleas  it  doen. 
neither  can  be  who  first  adopted  it  be  iniured 
by  any  appropriation  or  imitation  of  it  by 
others,  nor  can  the  public  be  deceived.  The 
first  appropriator  of  a  name  or  device  pointinff 
to  hto  ownership,  or  which,  by  being  aaiocUtod 
with  articles  of  trade,  has  acquired  an  under- 
stood reference  to  the  originator  or  manufac- 
turer of  the  articlea,  to  injured  whenever 
another  adopts  the  same  name  or  device  for 
similar  articlea,  because  such  adoption  to  in  ef- 
fect repreaenting  falsely  that  the  productions  of 
the  totter  are  thoae  of  the  former.  Thus  the 
custom  and  advantagea  to  which  the  enterprise 
and  skill  of  the  first  appropriator  had  nveo 
him  a  Just  risht  are  abstracted  for  aooSier's 
uae,  and  thto  is  done  by  deceiving  the  public, 
by  inducinff  the  public  to  purchase  tbe  goods 
and  manufacturee  of  one  person  supposing 
them  to  be  thoae  of  another.  The  traae  mark 
must  therefore  be  distinctive  in  itaoriginid  ilg* 
niflcation,  pointing  to  the  origin  of  the  article, 
or  it  must  have  become  sucE  by  aasociation. 
And  there  are  two  rulea  which  are  not  to  be 
overlooked  No  one  can  claim  protection  for  [547] 
the  exclusive  use  of  a  trade-mark  or  trade-name 
which  would  practically  give  him  a  monopoly 
in  the  sale  of  anv  goods  other  than  thoae  pro- 
duced or  made  by  himself.  If  he  could,  the 
public  would  be  mjured  rather  than  protected, 
for  competition  would  be  destroyed.  Nor  can 
a  generic  name,  or  a  name  merelv  descriptive 
or  an  article  ot  trade,  of  ita  qualities,  ingredi* 
enta  or  characteristics,  be  employed  aa  a  urade- 
myark  and  the  exclusive  use  of  it  be  entitled  to 
legal  protection.  As  waa  said  in  the  well  con- 
sidered case  of  Amoekeag  Mfg,  Co.  v.  Bpoafr,  8 
Sandf.  599,  the  owner  of  an  original  trade- 
mark haa  an  undoubted  right  to  be  protected  in 
the  exduaive  uae  of  all  the  marka,  forma  or 
svmbob  that  were  appropriated  aa  designating 
the  true  origin  or  ownership  of  the  arude  or 
fabric  to  which  they  are  affixed ;  but  he  haa 
no  right  to  the  exclusive  use  of  any  words,  let- 
ters, figures  orsymbob  which  have  no  retotion 
to  the  origin  or  ownerahlp  of  tbe  gooda,  but  are 
only  meant  to  Indicate  their  namea  or  quality. 
He  has  no  ri^ht  to  appropriate  a  sign  or  a  sym- 
bol, which,  from  tbe  nature  of  the  fact  it  to  uaed 
to  signify,  others  may  employ  vrith  equal  truth, 
and  therefore  have  an  equal  right  to  em^doy, 
for  the  aame  purpose.' " 

We  quote  thus  at  length,  because  the  de- 
cision to  a  leading  one,  which  baa  been  repeat- 
ediv  referred  to  and  approved  aapraaentingthe 
phuoaophy  of  the  law  applicable  to  trade-marka 
in  a  cmr  and  aatisfactory  manner,  as  should 
alao.  indeed,  be  said  of  Iwdge  Duer's  noted 
opinion  in  the  caae  therein  dted.  AtMekeav 
mg.  Co.  V.  Trainer,  101  U.  8.  51  [85:  9931; 
MankaUan  Medieine  Cb.  v.  Wood,  108  U.  8. 
818127:  706];  Ooodyem'e  L  B.  Oloee  Mfg.  Co. 
V.  (Tm^mt  Bmbbor  Ca.  128  0. 8.  696  m:  585]; 
CbrWa  ▼.  Oould,  188  U.  tt.  808  [88.-611]. 

Nothinc  to  better  aettlad  than  that  aa  exduaive 
right  to  the  uae  of  woida,  lettecs  or  sjmbols,  to 
indicata  oMrely  the  quality  of  the  goods  to- 
which  tiiey  are  afllxad,  oanooi  be  aoqvtoed. 
And  whito  if  the  primary  objaot  of  the  onrk 
be  to  Indkata  ongia  or  owatihlpb  Itoa  neva 
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fact  that  the  article  baa  obtained  such  a  wide 
•ale  that  it  baa  also  become  Indicative  of  qual- 
ity, it  not  of  itself  sufficient  to  debar  the  owner 
from  protection,  and  make  it  the  common 
property  of  the  trade  (Burton  ▼.  Stratum,  12 
red.  Rep.  008),  vet  if  the  device  or  symbol  was 
not  adopted  for  toe  purpose  of  indicaung  origin, 
manufacture  or  ownersnip,  but  was  placed  upon 
the  article  to  denote  class,  gnde,  style  or  qual- 
ity, it  cannot  be  upheld  as  technically  a  trade- 
mark. 

Atnoikeag  Mfg,  Oo.  t.  Trainer,  iupra,  which 
involved  the  use  of  the  letters  '*  A.  C.  A."  in 
connection  with  a  general  device  constituting 
a  trade-mark,  is  very  much  in  point,  and  the 
discussion  by  Mr.  JtuticeTield,  who  delivered 
the  opinion  of  the  court,  leaves  little,  if  anv- 
thing,  to  be  added  here.  In  that  case,  as  in  this, 
there  was  some  evidence  tending  to  show  that 
it  was  understood  that  the  letten  were  used  to 
indicate  origin  as  well  as  quality,  but  it  was  con- 
sidered to  be  entirely  overborne  by  the  disclos- 
ure of  the  name  of  the  manufacturer  in  full  and 
the  history  of  the  adoption  of  the  letters  todesii?- 
nate  quality  only,  as  narrated  by  complainant 

We  held  in  MenendeB  v.  Ei>lt,  128  U.  S.  514, 
520  [82:  526, 5271,  that  the  words  '*  La  F^vori- 
ta  "  were  so  used  as  to  indicate  the  origin  of  a 
special  selection  and  classification  of  certain 
flour,  requiring  skill,  Judgment  and  expert 
knowledge,  ana  which  gave  value  and  reputa- 
tion to  the  flour.  The  name  was  purely  arbi- 
trary—a fancy  name  and  in  a  foreign  languaffi^— 
and  did  not  in  itself  indicate  quality.  The 
legality  of  the  trade-mark  as  such  (and  it 
had  been  duly  registered  under  the  Act  of 
Congress)  was  conceded  by  the  answer, 
though  it  was  contended  in  the  argument  that 
it  was  not  valid  because  indicauve  only  of 
quality,  but  we  were  of  opinion  that  the  pri- 
mary object  of  its  adoption  was  to  symbolize 
the  exercise  of  the  Judgment,  skill  and  partio> 
ular  knowledge  of  the  flrm  which  adopted  and 
ujed  it,  and  that  the  phrase  covered  the  wish 
to  buy  and  the  power  to  sell  from  that  origin. 

Since  we  are  satisfied  from  the  evidence  that 
plaintiff  failed  to  establish  the  existence  of  a 
trade-mark  in  the  letten  **  LL."  or  that  they 
constituted  a  material  element  in  its  trade- 
mark, relief  cannot  be  accorded  upon  the 
ground  of  an  infringement  by  defendant  of  an 
exclusive  right  in  the  plaintiff  to  use  the  let- 
ten  as  affainst  all  the  world.  The  Jurisdiction 
to  restrain  the  use  of  a  trade-mark  rests  upon 
the  ground  of  the  plaintiiTs  property  in  it,  and 
of  the  defendant* a  unlawful  use  thereof.  Bos- 
ton DiaUte  Co.  v.  Ftormee  Mfg.  Oo.  114  Mass. 
60.  If  the  absolute  right  belonged  to  plaintiff, 
then  if  an  Infringement  were  clearly  shown, 
the  fraudulent  intent  would  be  inferred,  and  if 
allowed  to  be  rebutted  In  exemption  of  dam- 
ages, the  further  violation  of  the  right  of  prop- 
erty would  nevertheless  be  restrained.  My 
Lean  v.  Fleming.  96  U.  8.  245  [24:  8281;  Men- 
ende»  t.  EoU,  128  U.  8.  614  [82:  526]. 

It  seems,  however,  to  be  contended  that 
plaintiff  was  entitled  at  least  to  an  injunction, 
upon  the  principles  applicable  to  cases  analo- 
gooa  to  trade-marks,  that  is  tosav,on  the  ground 
of  fraud  on  the  public  and  on  the  plaintiff,  per- 
petrated bv  defendant  by  intentionally  and 
fraudulent^selling  its  goods  as  those  of  the 
plaintiff.    Undoubtedly  an  unfair  and  fraudu- 
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lent  competition  against  the  business  of  the 
plaintiff— conduct  with  the  intent,  on  the  pari 
of  the  defendant,  to  avail  itself  of  the  repu- 
tation of  the  plaintiff  to  palm  off  its  goods  as 
plaintiff's^ would,  in  a  proper  case,  oonstituta 
ground  for  relief. 

In  Putnam  Natl  Co.  v.  Bennett,  48  Fed.  Rep. 
800,  where  the  bill  alleged  that  the  defendants 
had  imitated  plaintiff's  method  of  brooxing 
horse-shoe  naOs,  which  plaintiff  used  as  a 
trade-mark,  with  the  intention  of  deceiving  the 
public  into  buying  their  goods  instead  of  plain- 
tiff's, and  the  question  came  up  on  demurrer, 
Mr.  Juetiee  Bradley,  after  statins  certain  aver- 
ments of  the  bUl,  ndd,  orally:  ^There  is  here 
a  substantial  fact  stated,  that  the  public  and 
customera  have  been,  by  the  alleged  conduct 
of  the  defendants,  deceived  and  misled  into 
buying  the  defendants'  nails  for  the  complain- 
anrs.  That  averment  is  amplified  in  para^ph 
four  of  the  bill.  Now  a  trade-mark,  clearly 
such,  is  in  itself  evidence,  when  wrongfuDy 
used  by  a  third  party,  of  an  illegal  act.  It  isoC 
itself  evidence  that  the  party  intended  to  do- 
fraud,  and  to  palm  off  his  goods  as  another'a. 
Whether  this  is  in  itself  a  good  trade-mark  or 
not,  it  is  a  style  of  goods  sidopted  by  the  com- 
plainant which  the  defendants  have  imitated 
for  the  purpose  of  deceiving,  and  liave  de- 
ceived the  public  thereby,  and  induced  .them 
to  buy  their  goods  as  the  goods  of  the  com- 
plainant. This  is  fraud.  We  think  the  case 
should  not  be  decided  on  this  demurrer,  but  ^5M| 
that  the  demurrer  should  be  overruled,  and 
the  defendants  have  the  usual  time  to  answer. 
The  allegation  that  the  complainant's  peculiar 
style  of  goodsris  a  trade-mariL  mav  be  regarded  as 
a  matter  of  inducement  to  the  charge  of  fraud. 
The  latter  is  the  substantial  charge  which 
we  think  the  defendants  should  be  required  to 
answer."  And  see  Ifew  York  d  R.  Cement  Oo. 
V.  OM^  Cement  Co.  44  Fed.  Rep.  277. 

JnWotherepoon  v.  Ourrie,  L.  R  6  H.  L.  606, 
the  plaintiffs  had  manufactured  starch  at  Glen- 
fielo,  which  had  become  known  as  "  Glenfiekl 
starch."  They  removed  from  Glenflield,  baft 
continued  to  okll  their  starch  by  the  same  name. 
The  defendant,  though  his  idace  of  busineaa 
was  at  Paisley,  commenced  manufacturing 
starch  at  Glenfield,  and  selling  the  same  in 
8coUand  with  the  words  "Gl^eld  starch" 

Srinted  on  the  Mle  labels.  This  was  inter- 
icted  by  the  court  of  sessions,  but  he  contin- 
ued to  sell  in  England  under  a  label  of  which 
'*  Glenfield  ^  in  larger  or  darker  letten  than 
any  other  on  the  packets  was  the  pronounced 
feature,  and  the  House  of  Lords  held  that  be 
was  putting  the  word  "Glenfield**  on  hia  labela 
freuaulentiy  and  with  the  intention  of  making 
out  that  his  starch  was  the  starch  of  the  plain> 
tiff,  who  had  by  user  acouired  the  ricfat  to  the 
name  of  Glenfield  staren,  and  enJcSned  bim 
from  so  doing. 

In  Thompeon  v.  Montgomerw,  L.  R  41  Ch. 
Div.  85, 50,  the  plaintiffs  and  their  predecessors 
had  for  a  hundred  yean  carried  on  a  brewery 
at  Stone,  and  their  ale  had  become  known  as 
"Stone  ale."  They  had  reffisterod  several 
trade-marks,  which  contained  the  words  **dtooe 
ale"  in  combination  with  some  device  or  naote 
of  their  firm,  and  in  1888  they  registered  as  an 
additional  trade- mark  the  words  '*  Stooe  ale  " 
alone.    The  defendant  buOt  a  brewery  at  Slona* 
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Trade-mark  Cas.  187;  Falkinburg  ▼.  Lucy,  85 
Cal.  52,  Cox,  Trademark  Cas.  448;  Burton  7. 
Stratum,  12  Fed.  Bep.  696;  Baffgeti  ▼.  Find- 
later,  L.  R.  17  £q.  29;  McLean  ▼.  Fleming,  96 
U.  S.  245  (24:  828);  MarBhaU  v.  Finkham,  52 
Wis.  572.  88  Am.  Rep.  756. 

The  claimant  must  have  been  the  first  one 
to  aae  the  mark  on  same  or  like  articles. 

SUitkdberg  ▼.  /Vncd.  128  U.  S.  690  (82: 571); 
Delaware  A  H.  Oanal  Oo,  ▼.  Clark,  80  U.  S.  18 
Wall.  811  ^:  581);  American  8.  L.  B,  Ob.  ▼. 
Anthony,  1 6  R.  L  888;  Avery  ▼.  Meikle,  81  Ey. 
97;  Dernnger  v.  Plate,  29  CaL  292,  Cox,  Trade- 
mark Cas.  827. 

Where  imitation  or  infriDgement  is  charged, 

such  imitation,  to  be  restrained,  must  amount 

to  a  false  representation,  expressed  or  implied. 

High,  Inj.   §§  1085,  \m,  1089;  Merrimack 

Mfg.  Co.  ▼.  Oamer,  4  E.  D.  Smith.  887.  Cox, 

Trade* mark  Cas.  161;  Partridge  t.  Menek,  2 

Sandf .  Cb.  622.  7  N.  Y.  Ch.  L.  ed.  729,  Cox, 

Trade-mark  Cas.  72-81;  CoUaday  t.  Baird,  4 

Phila:   189,    Cox,  Trademark  Cas.  257-261; 

Boardman  ▼.  Meriden  Britannia  Co,  85  Conn. 

402,    Cox,    Trade-mark  Cas.  508;  Popham  v. 

CoU^  66  N.  T.  69.  28  Am.  Rep.  22;  Buoc/i  Mor- 

gan'MSons  Ch.  ▼.  TrocteU,  89  N.  T.  292,  42  Am. 

Rep.  296. 

Tbe  owner  of  a  Talid  trade-mark  who  ao- 
quiesoes  in  its  use  by  others  who  had  no  inten- 
tion to  defraud,  cannot  have  an  account  of 
gains  and  profits. 

Browne,  Trade-marks,  608;  Beard  t.  Turner, 
13  L..  T.  N.  8.  747,  Cox,  Trade-mark  Cas.  717; 
Taykn'  ▼.  Carpfnter,  2  Woodb.  &  M.  1,  Cox, 
Trade-mark  Cas.  41;  Earrieon  t.  Taylor,  11 
Jur.  K.  8.  408.  Cox,  Trade-mark  Cas.  675; 
Amaekeag  Mfg.  Ch.  ▼.  Oamer,  5  Barb.  151. 

Mr.  Ohi^  Juitiee  Fuller  delivered  the 
opinion  of  the  court: 

After  a  careful  examination  of  the  eridence 
in  this  record,  we  are  satisfied  that  the  conclu- 
sioDs  of  the  circuit  court  upon  the  facts  are  sub- 
staDtiall  J  correct.  While  there  may  be  a  con- 
flict in  some  particulars,  we  regard  the  defend- 
apt's  contention  upon  all  points  material  to  the 
disposition  of  the  case  as  clearly  sustained  by 
J'*^  ^e^fiTht  of  the  evidence,  which  we  do  not 

T  ^'^  ^Pon  to  recapitulate. 

[546]  Sl^SJ^?"- Wl|  822  [20:  581.  588],  it  was  said 
•/.f  "  ♦K  *1^  Strong,  speaking  for  the  court, 
ii  Ji««h  1°®^  ^'  *  trade-mark  is  to  point  out 
-if^iSP ^""^t  **>•  ^''^^^^  «'  ownenhlp  of  the 
S  if~^  "^M^^  '*  ^  '^^^'  or,  in  oth^r  words, 
««i  f«  ^**^  ^^^  ^*"  ^e  producer.     This 

SStd  1^*1^^^®^  ^^?^^»  but  not  previously 
sppiled  to  the  same  article.     But  though  it  to 

"^m^tSf'^W^  *^'  ***«  ^^^  adopted  as  a  trade- 
J*^*«*ould be  a  new  creation,  never  before 

5*h!^#°','**«^'  ^®J1."®  ^™e  limits  to  the 

u?:l?*  ?^^^^on.     Thiswill  be  manifest  when 

it  tt  considered  that  in  all  cases  where  risrhtsto 

the  exclusive  use  of  a  trade-mark  are  invaded, 

:  it  It  jnv^biy  beld  that  the  essence  of  a  wrong 

^^  consists  In  the  sale  of  the  goods  of  one  manu- 

fsctur^  or  vendor  as  those  of  another :  and 

'  tbit  it  is  only  when  this  false  representation  is 

^.  directly  or  indirecay  made  that  the  narty  who 

I  appeals  to  a  court  of  eguity  can  have  relief . 

\  Thii  k  the  doctrine  of  aU  the   authorities. 

J  188  U.  8. 


Hence  the  trade- mark  must  either  by  itself,  or 
by  association,  point  distinctively  to  the  origin 
or  ownership  of  the  article  to  which  it  is  ap- 
plied. Tbe  reason  of  this  is  that  unless  it  doett. 
neither  can  he  who  first  adopted  it  be  iniured 
by  any  appropriation  or  imitation  of  it  by 
others,  nor  can  the  public  be  deceived.  The 
first  appropriator  of  a  name  or  device  pointinff 
to  his  ownership,  or  which,  by  being  associated 
with  articles  of  trade,  has  acquired  an  under- 
stood reference  to  the  originator  or  manufac- 
turer of  the  articles,  is  injured  whenever 
another  adopts  the  same  name  or  device  for 
similu'  ariicles.  because  such  adoption  is  in  ef- 
fect representing  falsely  that  the  productions  of 
the  latter  are  those  of  the  former.  Thus  the 
custom  and  advantages  to  which  the  enterprise 
and  skill  of  the  first  appropriator  had  nven 
him  a  Just  right  are  abstracted  for  another's 
use,  and  this  U  done  by  deceiving  the  public, 
by  inducing  the  public  to  purchase  the  goods 
and  manufactures  of  one  person  supposing 
them  to  be  those  of  another.  The  trade- mark 
must  therefore  be  distinctive  in  its  original  sig- 
nification, pointing  to  the  origin  of  the  article, 
or  it  must  have  TOCome  su(£  by  association. 
And  there  are  two  rules  which  are  not  to  be 
overlooked*  No  one  can  claim  protection  for 
the  exclusive  use  of  a  trade-mark  or  trade-nams 
which  would  practically  give  him  a  monopoly 
in  the  sale  of  any  goods  other  than  those  pro- 
duced or  made  by  himself.  If  he  could,  the 
public  would  be  injured  rather  than  protected, 
for  competition  would  be  destroyed.  Nor  can 
a  generic  name,  or  a  name  merely  descriptive 
ofan  article  ot  trade,  of  its  qualities,  ingredi- 
ents or  characteristics,  be  employed  as  •trade- 
mark and  the  exclusive  use  of  Itbe  enUtled  to 
legal  protection.  As  was  said  in  the  wdl  con- 
sidered  case  of  Amoekeag  Mfg.  Co.  v.  ^*»**»  * 
Sandf.  599,  the  owner  of  an  original  trade, 
mark  has  an  undoubted  right  to  be  protected  in 
the  exclusive  use  of  all  ue  marks,  forms  or 
symbols  that  were  appropriated  as  designating 
the  true  origin  or  ownership  of  the  article  or 
fabric  to  which  they  are  alflxed ;  but  he  has 
no  right  to  the  exclusive  use  of  any  words,  let- 
ters, figures  or  symbols  which  have  no  rehition 
to  the  origin  or  ownership  of  the  goods,  but  are 
only  meant  to  indicate  their  names  or  quality. 
He  has  no  right  to  appropriate  a  sign  or  a  sym- 
bol, which,  from  the  nature  of  the  fact  it  is  us^ 
to  signify,  others  may  employ  with  equal  truth, 
and  therefore  have  an  equal  right  to  employ, 
for  the  same  purpose.' "  . 

We  quote  thus  at  length,  because  thede- 
cision  is  a  leading  one.  which  has  ^wn  ^J^P^ 
edly  referred  to  iid  "PProved  as  presenting  tl^ 
phflosophy  of  the  law  applicable  to  trade  marto 
In  a  clear  and  satisfactory  manner,  as  sbo^a 
Llso.  indeed,  be  Mild  ofVtKtoj  Duer^snoted 
pinion  in  the  case  therein^  cited^^  f25f90^ 

TJ.  "• 
Oo. 


opinion  in  me  cexn  ui«»^»u  ^"'»^', 
mg.  Oo.  ▼.  Trainer,  101  U.  8.  61 
ManhaUan  Medicine  Co.  ▼.  Wood, 


[547] 


bi*i»  ▼.  Qauld,  188  U.  8.  806  [WrWiJ-        j^^ 
Nothing  is  better  settied  than  that  an  c^^"**^ 

right  to  the  use  of  words,  letters  or  •ymW^. 

iE^icate  merely  the  quaUty  of  the  SJSJed. 

uriiinh  fiiAv  A]«  afflxed,  cannot  be  ai^«*^__^ 


which  they  are  amxea.  cannot  pe  ■^'T^k 
And  while  if  the  primary  object  of  »•  ^m 
be  to  hidicato  origin  or  ownendiip.  tB»  ^ 


■ 
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Oor.  Tbbm, 


•pecU  of  the  Cotton  ManufactariDe  Company. 
That  early  in  1886,  appellant  exhibited  in  the 
rsBSI  tame  coort  a  bUl  of  complaint  containing  the 
^^^'  aUegationa  set  forth  in  this  bQl  in  respect  to  the 
use  of  the  letters  ''LL,"  against  the  Cotton 
Mannfacturing  Company,  and  that  thereafter- 
ward  the  appellant  and  the  Cotton  Manufactur- 
ing Company  entered  into  a  stipulation  in  the 
case,  hearing  date  March  80, 1886:  "That  the 
said  Lawrence  Manufacturing  Company  here- 
by consents  thai  the  suit  commenced  in  the 
Circuit  Court  of  the  D  nited  States  for  the  West- 
em  District  of  Wisconsin  against  said  Janesrille 
Cotton  Manufacturing  Company  be  dismissed 
without  costs  to  said  janesville  Cotton  Manu- 
facturing Company,  and  also  hereby  waives 
ail  daim  to  damages  against  the  said  Janes- 
ville Cotton  Manufacturing  Company;  and  the 
said  Janesville  Cotton  Manufacturing  Company 
Jiereby  agrees  not  to  use  the  label  or  trade- mark 
'LL'  on  any  ffooda  of  its  manufacture  after  the 
first  day  oijhlj,  A.  D.  1886;  and  it  is  further 
stipulated  that  a  consent  decree  discontinuing 
said  suit  without  the  right  of  appeal  shall  be 
entered  in  accordance  with  the  terms  thereof." 
The  bill  further  alleged  that  with  the  stipula- 
tion there  was  submitted  to  the  Cotton  Manu- 
facturinff  Company  a  release  proposed  to  be 
executea  by  appellant  to  said  company,  and 
also  an  agreement  proposed  to  be  executed  and 
delivered  by  the  company  to  appellant,  which 
agreement  bound  the  Cotton  Manufacturing 
Company  and  its  successors  in  said  corpora- 
tion and  in  said  business  and  its  assigns,  not 
to  use  the  label  or  trade-mark  "LL"  on  any 
goods  of  its  manufacture  after  the  first  day 
of  July,  1886;  and  that  the  stipulation,  release 
and  agreement  were  adopted  by  the  board  of 
directors  of  the  Cotton  Manufacturing  Com- 
pany on  the  third  of  April,  1886,  and  appellant 
was  so  notified  by  defendant,  and,  pursuant  to 
the  action  of  the  board  of  directors  and  the 
agreement,  stipulation  and  contract,  a  conseut 
decree  was  entered  in  that  cause  in  the  words 
and  figures  following,  to  wit: 

"This  cause  coming  on  to  be  heard,  Messrs. 
Ravmond  &  Rainey  appearing  for  the  com- 
plainant, and  Mr.  George  G.  Sutherland  ap- 
pearing for  the  defendant,  and  confessing  the 
said  bill  of  complaint  and  consenting  lo  this 
final  finding  and  decree,  the  court  doth  order, 
adjudge  and  decree  as  follows,  the  same  being 
[  554]  in  accordance  with  the  stipulation  of  the  parties 
heretofore  herein  filed,  to  wit: 

"Firi$.  That  the  total  cost  heretofore  and 
now  incurred  herein  shall  be  paid  by  the  com- 
plainant. 

*' Second,  That  a  perpetual  injunction  Issu- 
ing out  of  and  under  the  seal  of  this  court 
against  the  said  defendant,  the  Janesville  Cot- 
ton Manufacturing  Company,  commanding  It 
and  each  and  every  of  its  officers,  asents,  serv- 
ants and  employ^  that  from  and  aHer  the  first 
day  of  July,  A.  D.  1886,  they  and  each  of 
them  shall  desist  and  refrain  from,  directly  or 
indirectly,  using  said  letters  '  LL'  upon  any 
sheetings  of  thdr  manufacture,  as  In  atJd  bill 
of  complaint  is  mentioned. " 


To  which  was  attached  the  following,  signed 
by  oomnael  for  the  respective  parties: 

"  We  hereby  avent  to  the  foregoing  f<mn  of 
IMS 


decree,  the  same  being  in  accordance  with  tba 
terms  of  a  stipulation  of  the  partieB  berelo^ 
heretofore  filed  nerein.** 

That,  notwithstanding  the  premlsea,  the  d»>  q 

fendant,  being  the  successor  In  law  and  In  bosi 
ness  of  the  (x>tton  Manufacturing  Company. 
issued  the  circular  letter  attachra,  a  part  of 
which,  under  the  headlni?  of  "  Diasotution  and 
Reorganization"  is  as  followa: 

"  The  corporation  known  aa  the  Janeavflla 
Cotton  Manufacturing  Company  has  been  dis- 
solved by  mutual  consent  of  the  stockholdera^ 
and  all  of  its  property,  consisting  of  two  thor- 
oughly equipped  cotton  mills,  U^ther  with  Ita 
franchises  and  good-will,  has  twen  aold  and 
transferred  to  the  Janesville  Cotton  Mills,  a  new 
corporation  organized  for  the  purpose  of  ooo- 
tlnuing  the  manufacture  and  sale  of  the  Juartly 
celebrated  'Badger  State  sbeetioga.' 

"The  new  corporation  purpose  to  make  tha 
three  grades  of  sneeting  known  to  the  trade  aa 
Badger  State,  R,  R  R  and  L  L,  under  a  distinct 
trade-mark  and  stamp  of  their  own,  consisting 
of  a  diagonal  bar  across  the  letters  K  A  L,  with 
or  without  the  word  'double.'  to  wit:  Badger 
State,  R,  Dou  R  ble,  Dou  Lble." 

That  appellant  demanded  at  once  that  &^ 
fendant  should  withdraw  the  circi  ilar  letter  and  ^^. 
cease  preparations  to  use  the  capital  letter  "L*  t^Mj 
with  tAe  word  "double"  written  across  it,  and 
should  not  use  the  same;  but  defendant  do- 
clined  to  comply  with  the  demand,  and  threat- 
ened and  proposed  to  use  the  capital  letter  "L" 
with  Uie  word  "double"  written  acroea  It  as  Ita 
stamp  upon  sheetings  of  the  third  general  claaa. 
on  and  after  July  1.  1886.  Plaintiff  averrea 
that  such  a  use  would  be  a  fraud  upon  the 

Eublic  and  a  fraud  upon  itself,  and  a  vU>- 
ition  of  the  stipulation  of  the  contract  and 
of  the  consent  decree,  and  of  the  injunction 
ordered  In  the  prior  suit,  and  would  cause  irrep- 
arable injury.  Plaintiff  therefore  prayed  for 
answer,  for  a  tenoiporary  injunction  and  for 
£eneral  relief.  Affidavits  were  filed  with  tlie 
bill  and  a  restraining  order  entered,  and  a  day 
assigned  for  a  hearing  of  the  motion  for  a  pre- 
liminary injunction. 

The  defendant  answered,  denying  that  plain- 
tiff bad  the  exclusive  ri^ht  to  uae  the  letters 
"LL."  and  admitting  that  it  was  organized  in 
April,  1886,  but  denying  that  it  was  the  suc- 
cessor of  the  Cotton  Manufacturing  Company  in 
any  other  sense  than  that  it  purchased  the  prop- 
erty of  that  company,  and  some  of  its  st<»ck- 
hofders  and  officers  were  the  same  as  thoar  of 
the  Cotton  Manufacturing  Companv.  Tha 
answer  admitted  that  in  the  month  oi  Febni- 
ary,  1886,  the  plaintiff  exhibited  the  l*i11  of 
complaint  set  forth  in  the  bill  in  this  caae,  and 
that  the  Cotton  Manufacturing  Company  did 
not  defend  against  that  bill,  but  entered  into  the 
stipulation  set  forth  in  this  bill,  and  that  th« 
decree  therein  set  forth  was  entered;  hot  de- 
fendant averred  that  that  decree  was  not  la 
accordance  with  the  stipulation,  which  pro- 
vided that  the  suit  shoukl  oe  diacondnued  With- ' 
out  the  right  of  appeal;  and  defendant  denied* 
upon  information  and  belief,  that  the  Cottoo 
Manufacturing  Company  execoted  or  agreed  to 
execute  the  agreement  mentioned  and  refer  fed 
to  in  the  bill  of  oompUint    The  answer  farther 
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?I?  ^lilch  he  placed  the  words  "  Hontxom- 
erya  Stone  Brewery,"  with  a  device  cootaiDiog 
the  words  "8(03e  ale,"  and  a  moDogram  some- 
what resembling  the  plaintiflfs'  trade-mark.    It 
w^  held  that  the  plaiDtiffs  could  not  register 
"  Stone  ale"  as  a  trade-mark  under  the  Act  of 
Parliament  in  that  behalf,  but  that  they  had 
acquired  by  user  the  right  to  the  use  of  the 
rxKii    "^^^^  "Stone  ale;"  and  that  the  conduct  of 
IDOij    the  defendant  being,  in  the  opinion  of  the  court, 
calculated  to  deceive  the  public  into  supposing 
that  his  ales  were  brewed  by  plaintiira,  they 
were  entitled  to  an  injunction.    LardJtutiee 
Lindley  remarked  that,  although  the  plaintiffs 
had  no  exclusive  right  to  the  use  of  the  words 
"Stone  ale"  alone  as  a^nst  the  world,  or  any 
right  to  prevent  the  defendant  selling  his  goods 
as  havini^  been  made  at  Stone,  yet,  *'as  against 
a  pmrticiuar  defendant  who  is  fraudulenuy  ua- 
in^.  or  going  to  fraudulently  use,  the  words 
wilb   the   express  purpose  of  passing  off  his 
goods  as  tbe  goods  of  the  plaintiffs,  it  appears 
to  me  that  the  plaintiffs  may  have  rights  which 
they  may  not  have  against  other  traders.    In 
regard  to   that  proposition,  it  appears  to  me 
that  the  Qlenfleld  starch  case  has  an  extremely, 
important   bearing  upon  this  case.    The  evi- 
dence in  this  case  convinces  me  that  any  ale 
which  may  be  sold  by  this  particular  defendant 
as  '  Stone  ale '  will  be  intended  by  him  to  be 
passed  off  as  the  plaintiffs'  ale.    I  am  satisfied 
that  be  does  not  use  the  words  *  Stone  ale '  for 
any  bonest  purpose  whatever,  but  according  to 
the  evidence  with  a  distinctly  fraudulent  pur- 
pose.     Is  there  any  reason,  then,  why  the 
court  should  not  deal  with  him  accordnigly, 
and  prevent  him  from  carrying  out  such  inten- 
tion oy  restraining  him  from  using  the  words 
which  be  will  onlV  use  for  that  purpose?    In 
my  opinion  the  Glenfield  stardh  case  warrants 
us  in  going  that  length  as  against  this  particular 

But  the  deceitful  representation  or  perfidious 

dealing  must  be  made  out  or  be  clearly  hifera- 

V    f**^™  *^®  circumstances.    If,  in  this  case, 

SfJSJiS",'^,'^'™^  *"  important  part  of 
plaintm-s  label,  and  the  defendant  had  used 

Sf,!?3Ll"  ^  •  ^»y  »nd  under  such  circum- 
SSS^J?  Is.??®""*  ^®  •  '*^  representation, 

^^^V^  plaintiff,  and  this  without  the 
Sff  m^f  ?SS^^  ®.^  acquiescence,  then  pUdn- 
Se  S^  w^Jr^Jf  "^l''^^*^*"  ^^  principles  of 
d!  S^^^^^  But  thereto  no  such  state 
Smflkrin  . '*•  ^®  ^""<^«  are  entirely  dto- 
WM  »iiJ?^P®¥*°^'  "*<^  ^e  letters  have  for 
iDir«^^  undMstood ^generally  as  slgnify- 

f2J^rSlS^2SS^«*15n^?  «  used"5rdft^ 
rKKtti  lustifvliT*  *?^*?^'*"*  *"^  **>«»  ^  no  proof 
[55S]    J^/?25^^e  inference  of  fraudulent  intent 

th«  iniSS^P*'®"  practiced  on  the  plaintiff  or  oi 


epubllcL 


on 


^^^i9  thertfare  ajffh'med. 


JJV^i**  B^*«iK**«:d  did  not  sit  In  thta 

^SLi?^%J^^  P*^  ^^  '*■  dedslon;  nor  did 
jir.  ,/ti#Wo«  Brown,  who  was  not  a  member 

•  erf  the  court  when  the  CMe  was  amiB^ 
lt8U.g.  •^ 


LAWRENCE    MANCJPACTURING  COM- 
PANY, Appt,,  ^" 
e. 

JANESVILLE  COTTON  MILLS. 
(See  &  a  Bepoiter*S  ed.  SSt-^tSL) 

Suit  to  enforce  former  deeree—toment  deor&e 
not  res  ad  judicata— 09i/r«  wiU  notmforei  eot^ 
tent  decree  when  wrong, 

L  Where  a  party  oomes  into  a  court  of  equity  to 
obtain  its  aid  in  ezeoutinff  a  former  decree  of  the 
court,  the  court  may  open  up  such  decree  in 
order  to  inquire  whether  droumatancee  justified 
tbe  relief  arranted  by  it;  in  such  case  it  devolves 
upon  auoh  party  to  show  that  the  decree  was  a 
right  decreeu 

H  Where  a  party  returns  to  a  oonrt  of  chauoerj 
to  have  tbe  benefit  of  its  former  decree  and  the 
prior  decree  was  the  oonaequenoe  of  the  consent 
of  the  parties,  and  not  of  the  jud^rment  of  the 
court,  the  court  may  decline  to  treat  it  aa  rw 
odjudicalaL. 

Z,  Where  a  consent  decree  was  entered  restralnlns 
a  manufacturing  oompany  from  uainir  a  label  or 
trade-mark  of  the  plaintiff,  and  a  suit  is  afterw 
wards  brought  to  restrain  the  sndceasor  of  the 
company  from  using  said  trade-mark  and  to  en- 
force the  decree  against  ft  on  the  ground  that 
the  agreement  on  which  the  decree  was  entered 
In  terms  bound  the  suoceagor,  the  court  may 
refuae  to  be  constrained  by  or  to  eoforoa  tbe 
previous  consent  decree  where  that  decree  was 
erroneoua  and  contnury  to  the  right  of  the  caae. 

[No.  102.] 

Argued  Ike.  3, 4, 1890.    Decided  March  $.1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Wisconshi,  dismissing  a  suit  in  equity 
to  enforce  a  former  decree  entered  by  consent 
A.ffinned, 

Stetement  by  Mr,  OM^JueUee  Fuller: 
The  Lawrence  Manufacturing  Company  filed 
its  bUl  against  the  Janesville  Cotton  Mills  on 
the  first  day  of  June,  1886,  in  the  United  States 
Circuit  Court  for  the  Western  District  of  Wis- 
consin, claiming  that  the  letters  *'IAJ*  upon 
sheetings  of  the  third  class,  running  four  yards 
to  the  pound,  belonged  to  it  as  a  trade-mark, 
and  averring  that  defendant  had  been  recently 
organized,  and  was  in  law  and  in  fact  the  sue- 
ceasor  of  the  Janesville  Cotton  Manufacturing 
Company,  having  succeeded  to  and  having  nc- 
quired  all  the  assets  and  property  and  good-will 
of  the  latter,  and  that  the  defendant  was  owned 
and  ofHcered  (with  one  exception)  by  the  same 
persona  as  the  Cotton  Manufacturing  Com- 
pany, and  that  the  defendant  had  adverttsed 
itseU  to  the  public  as  the  successor  in  all  re- 

Kan.— inkerv  an  MniwncUon  ««  ^  ^!S?*i^ 
ebraifininQthewusiiiaioriaedweixf  trade^eMtrKB,  nee 
noU  to  McLean  v.  Flemtng,  M:8SE8.  ,  .-.„^ 

AMtotrade^marit:  rUfiUto;  iOuAfMV^i^j;^^ 
menu  amiipmenu  vOien  protected;  H^^'^Z^Hi 
Uimin:m6afname;rmneay  in  eqyittiy:  <niw^K»mK 
-see  note  to  Lawrmoa  Mfg.  On,  v.  Twina^eo  Mig. 

Oo.  ante,  p.  907.  ^11^ 
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der  tbe  laws  of  WiBContin  by  articles  of  asso- 
ciation filed  with  tbe  secretary  of  state,  and  to 
it  tbe  Cotton  Manufacturiog  Company  con- 
veyed its  property  In  consideration  of  one  dol- 
lar, "and  for  tbe  furtber  consideration  tbat  the 
said  party  of  the  second  part  assumes  and 
agrees  to  pay  all  the  indebteaness  of  said  party 
of  tbe  first  part  doe  or  to  become  due  upon 
its  promissory  notes  or  other  written  contracts, 
which  are  not  secured  by  a  lien  upon  its  prop- 
erty." Tbe  articles  of  association  of  the  new 
company  were  signed  by  officers  and  stock- 
holders of  tbe  old  one,  and  were  dated  March 
12, 1886,  and  provided  that  the  new  company 
(5591  was,  upon  acquiring  title  to  the  property  of 
the  Cotton  Manufacturing  Company,  "to  as- 
suise  and  pay  all  indebteaness  of  saia  Janes- 
▼ille  Cotton  Manufacturing  Company  due  or 
to  l)ecome  due  upon  its  promissory  notes  or 
other  written  contracts  which  are  not  secured 
by  lien  upon  its  property,  but  is  not  to  assume 
any  indebtedness  or  liability  secured  by  lien 
upon  such  propertT  or  evidenced  otherwise 
than  as  above  statea."  The  officers  and  stock- 
holders of  the  old  company  were  in  the  main 
the  officers  and  stockholders  of  the  new  one. 

The  new  company  went  on  with  the  same 
business,  and  continued  to  use  tbe  books  of 
the  old  company  and  substantially  the  same 
brands,  except  that  '^LL"  was  changed  to  "L," 
with  tbe  word  "double"  across  it  There  was  no 
evidence  that  the  agreement  not  to  use  the 
"LL"  mark  on  sheetings  was  ever  signed  by 
the  president  and  secretary,  and  Sie  seal 
affixed,  of  tbe  Cotton  Manufacturing  Com- 
pany, although  they  were  authorized  to  exe- 
cute it  as  soon  as  the  formal  release  should  be 
•iffned,  which  was  done.  The  failure  to  ob- 
uSn  the  formally  executed  ajreement  was  ex- 
plained by  one  of  the  plain tiff^s  attorneys,  who 
testified  that  as  the  stipulation  was  filed  and 
decree  entered,  and  he  believed  the  matter 
fully  settled  in  good  faith  and  the  parties  suf- 
ficiently and  tmtf  protected,  be  neglected  to 
ask  for  the  formal  evidence  .of  tbe  agreement 
executed  under  the  seal  of  the  Cotton  Mauu- 
factnring  Company,  untQ  he  was  Informed  of 
the  dissolution  thereof  by  the  circular  letter  of 
the  defendant. 

Upon  the  question  of  trade-mark,  evidence 
from  other  cases  teems  to  have  been  stipulated 
into  this,  and  it  was  agreed  by  counsel  that 
the  printed  record  in  the  case  mentioned  below 
might  be  used  if  the  court  would  permit 

Mean,  W.  B.  Homblower  and  #•  H. 
Raymond  for  appellant 
Jcr.  !•  C.  Sloaa  for  appellee. 

JUr.  Ohitf  Ju9Uc6  Fuller  delivered  the 
opinion  of  Uie  court: 

We  have  already  held  in  Lawrence  UJg,  (h. 
T.  Tenneeeee  Mfg.  Oo.,  ante,  997,  tbat  plain- 
[§M]  tiff  is  not  entitled  to  tbe  exclusive  right  to  use 
the  letters  *'LL"  as  a  trade-mark  on  sheetings 
running  four  yards  to  tbe  pound,  and  that  no 
can  was  made  there  for  relief  on  the  ground 
of  actual  fraud;  and  that  decision  is  control- 
ling here  so  far  as  those  questions  can  be  con- 
sidered as  involved.  But  it  is  insisted  tbat  the 
appellee,  by  virtue  of  a  contract  with  and  de- 
cree agunst  the  JanesviUe  Cotton  Manufactur- 
ing Company,  is  estopped  from  the  uae  of  the 


letters  "LL,"  or  any  imitation  thereof,  and 
that  a  decree  accordingly  should  go  against  it 
The  bill  is  not  framed  upon  the  theory,  nor  do 
we  understand  counsel  so  to  contend,  thai 
plaintiff  is  entitled  to  relief  upon  the  ame- 
ment  alone,  but  that  it  is  to  be  taken  with  the 
decree  which  was  entered  perpetually  mjoio- 
ing  the  Cotton  Manufacturing  Company  from 
the  use  of  the  letters  "LL"  after  July  1,  1886L 
Defendant  denied,  and  it  was  not  shown,  tbat 
the  written  agreement  was  ever  executed  bf 
the  president  and  secretary  of  the  Cotton  Man- 
ufacturing Company,  although  this  was  au- 
thorized to  be  done  as  soon  as  the  release  from 
damages  was  furnished,  as  it  afterwards  was, 
bnt  only  as  part  of  a  settlement  of  the  peodinc 
suit,  under  which  that  suit  was  to  be  dismJasea 
without  costs  to  the  company. 

This  proposed  amement  provided  that  ia 
consideration  of  the  discontinuanoe  of  the 
plaintiff's  suit,  then  pending,  and  of  a  release 
of  all  claims  for  damages,  in  accordance  with 
the  stipulation  in  the  cause  then  made,  the  Cot- 
ton Manufacturing  Company  covenanted  and 
agreed  "for  itself,  its  successors,  both  in  said 
corporation  and  in  said  business,  and  for  itaae> 
signs,"  "not  to  use  the  label  or  tradenmrk 
*Iaj  on  any  goods  of  its  manufacture  after  the 
first  day  of  July,  A.  D.  1886."  By  the  ooo- 
sent  decree  subsequently  entered,  the  oaae  waa 
not  discontinued,  but  on  the  contrary,  a  per- 
petual injunction  was  decreed  against  tbe  Uot» 
ton  Manufacturing  Company,  its  ofiBcen^ 
agents,  servants  andemployds, restraining  them 
and  each  of  them,  after  July  1, 1886,  mm  ^ 
rectly  or  indirectly  using  the  letters  "LL" 
upon  any  sheetings  of  their  manufacture  m 
mentioned  in  the  bill  of  complaint  It  was,  * 
however,  provided  that  the  total  costs  of  the 
suit  should  be  paid  by  the  plaintiff;  and  no  .^^.i 
damages  were  awarded.  This  decree,  then,  l**^J 
was  in  accordance  with  the  stipulatioa  in  re- 
spect of  damages  *and  costs,  but  not  aa  to  Hia 
discontinuance,  in  place  of  which  an  afllrme- 
tive  decree  in  plaintiff's  favor  was  substituted. 
And  this  change,  made  with  the  written  aaaeni 
of  counsel  for  the  respective  parties,  aa  the  rec- 
ord shows,  dispensed  with  the  occeaioii  for  a 
covenant  on  the  Cotton  Manufacturing  Cbea- 
pany  not  to  use  the  letters  "LL"  on  goooiof  Its 
manufacture  after  July  1, 1886,  for  an^  waa 
the  restraiut  decreed.  But  the  decree  did  not 
in  terms  enjoin  the  successors  of  the  Cotton 
Manufacturmg  Company,  as  a  corporation  and 
in  business,  and  its  assigns,  according  to  the 
letter  of  the  proposed  agreement 

This,  hi  plaintiff's  view,  left  that 
complete,  and  therefore  it  seeks  in 
to  have  it  pieced  out  and  then  enforced  under 
the  prayer  for  general  relief.  There  li  an 
prayer  in  the  bill  that  the  preliminaiT  Injnno- 
tion  ba  made  perpetual,  but  that  woold  lenh, 
if  plaintiff  succeeded,  by  a  decree  under  the 
general  prayer,  in  subjectinff  this  defendant  to 
tbe  operation  of  the  prior  (Mcree.  Bat  whera 
a  party  returns  to  a  court  of  chancery  In  obcaia 
its  aid  in  executing  a  former  decree,  it  is  at  the 
risk  of  opening  up  such  decree  as  respects  the 
relief  to  be  granted  on  tbe  new  bOL  Hence; 
e^en  if  it  be  assumed  upon  tbe  evidence  that 
the  decree  against  tbe  old  corporation  bound 
the  new  one,  yet  this  being  in  effect  In  ont  of 
tbe  two  aspects,  and,  perhaps,  the  sole  aipert. 
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alleged  that  the  Oottoo  Manofacturing  Com- 
pany at  the  time  of  the  stipalatlon  ana  agree- 
ment was  about  to  go  into  liquidation  and  wind 
up  Its  allain,  and  would  have  no  further  occa- 
^g ,     sion  to  use  the  letters  '*  LL"  after  July  1, 1836; 
'''^    that  it  had  since  disposed  of  all  its  property, 
rights  and  privileges  to  defendant,  and  aban- 
doned the  Dusiness  of  manufacturing  cotton 
sheetings;  had  wound  up  its  affairs  and  been 
dissolved;  and   that  defendant  was  a  wholly 
distinct  and  separate  corporation  from  the  Cot- 
ton Hanufacturing  Company;  was  not  a  party 
to  the  prior  auit,  and  was  not  bound  by  the 
stipulation  or  decree,  or  b^  any  other  stipula- 
tion, agreement   or  obligation  entered  into  or 
assumed  by  the  Cotton  Manufacturing  Com- 
pany.    Upon  bearing  upon  the  pleadings  and 
proofs,  a  decree  was  entered  dismissing  plain- 
tiff's bill  of   complaint  with  costs,  and  there- 
upon the  cause  was  brought  to  this  court  by 
sDoeal 

The  evidence  established  that  on  the  80ih  of 
March,  18M,  the  stipulation  above  given  was 
made  out  and  signed  by  the  Liiiwrenoe  Manu- 
factuHng    Company,    and,  with    duplicates, 
haoded  to  the  attorn^  for  the  Cotton  Manu- 
facturing Company,  together  with  copies  of  an 
agreement  to  be  executed  under  the  authority 
of  the  board  of  directors  of  the  Cotton  Manu- 
facturing Company  by  the  president  and  secre- 
tary, and  under  the  seal  of  tne  company,  and  a 
letter  of  plaintifTs  solicitor  reciting  these  facts. 
and  stating  that  he  had  no  doubt  that  the  Law- 
rence Company  would  authorize  the  settlement, 
and.  If  eo,  would  be  glad  to  have  the  agreement 
dnly  executed  and  returned,  and  that  if  the 
Cotton   Manufacturing  Company  desired  it,  a 
.  formal   release  from  the  Lawrence  Company, 
duly  executed,  of  all  claims  for  damages,  etc., 
would  be  obtained,  although  "the  agreement 
of  the  Janesville  Companv  made  in  consider- 
ation  of  that  release,  ana  the  whole  matter 
being  of  record  in  court,  would  not  necessitate 
such  a  formal  release  from  the  Lawrence  Com- 
pany."    The  agreement  to  be  executed  by  the 
Cotton  Manufacturing  Company  was  as  fol- 
lows: 

"For  and  in  consideration  of  the  discontin- 
unnce  Ijy  the  Lawrence  Manufacturing  Com- 
I«°y.  of  Lowell,  Massachusetu,  of  a  siSt  now 
pending  in  the  United  States  Circuit  Court  for 
the  Western  District  of  Wisconsin  against  the 
janaviiie  Cotton  Manufacturing  Company, 
!r.  JIUf**"®'^.®"*''on  of  a  release  of  all  claims 
!!?Irt  5  /S  '?*•  ^*>«  inWhttment  of  the  trade- 
^  fL^l^  Lawrence  Manufacturing  Com- 
-,  KSL./tH'®'^'"  «*»«e"°/?»  by  the  use  of  the 
^^'^  wSl^i«  ft"'  *"  ***  accorcTanoe  with  the  stipu- 
-M  Ton  J  2,^^^  ^^^  ™*<^«  and  executed,  the 
?J1  h«,!S^"*®  ^*^^  Manufacturing  Company 
^^ifJ^^*  'o'  *^^^'  "■  Buccessore.  botti  & 
ui«^^^^^^  and  in  said  business,  and  for 
lia  assigns,  covenant  and  a|rree  to  and  with  the 
sain  Lawrence  Manufacturing  Company,  iu 
sacoeMora  and  assigns  as  aforesaid,  not  to  use 
the  label  or  trade  mark  'LL'  on  any  goods  of 
ISf  ™Si?Jacture  after  the  first  day  of  July,  A. 

On^e  third  of  April,  1886,  the  following 
pTOCcedings  were  had  by  the  Cotton  Manufac- 
turing Company,  as  shown  by  its  records: 

"Matten  pertaining  to  the  suit  brought 
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against  our  company  by  the  Lawrsnoe  Manu- 
facturing Company  for  infringement  of  their 
right  in  the  use  of  the  stamp  LL  oo  our  sheeU 
ings  were  explained  by  Mr.  Sutherland,  and, 
on  motion  of  Mr.  Eldrod,  Mr.  Sutherland  was 
authorized  and  instructed,  as  our  attorn^,  to 
sign  the  stipulations  amed  upon  by  the  attor- 
neys  of  the  Lawrence  Manufacturing  Company 
and  Mr.  Sutherland  in  behalf  of  the  JanesrilM 
Cotton  Manufacturing  Company. 

"  On  motion,  Mr.  Sutherland  was  instructed 
to  notify  t^e  attome3r8  of  the  Lawrence  Manu- 
facturing Company  that  the  president  uid  seo- 
retary  of  the  Janesrille  Cotton  Manufacturing 
Companv  will  execute,  under  the  authority  of 
its  boara  of  directors,  the  agreement  to  discon- 
tinue the  use  of  said  LL  stamp  whenever  the 
Lawrence  Manufacturing  Company  shall  sign  a 
fonnal  release,  duly  executed,  of  lul  claims  for 
damages,  etc.,  against  the  JanesviUe  Cotton 
Manufactiuing  Company  for  the  use  of  said 
LL  stamp." 

Whereupon  and  on  the  same'  date  the  attor- 
ney of  the  Cotton  Manufacturing  Company 
wrote  from  Janesville  to  plaintiff's  solicitor  at 
Chicago,  as  follows: 

"  I  was  unable  to  get  a  meeting  of  the  direor 
tors  of  the  Janesville  Cotton  MTg  Oo.  until 
this  afternoon. 

"  They  have  iust  authorized  me  to  sign  the 
stipulations  as  drawn,  and  they  further  author- 
ized the  president  and  secretary  to  sign  the 
sgreement  drawn  by  you.  on  receiving  the  re- 
lease mentioned  In  your  letter  from  the  Law- 
rence M'fg  Co.  ,      ^      . 

"I  have  sent  the  original  stipulation  to  the  ,---j, 
clerk  of  the  court  at  Madison,  and  inclose  you  i««wi 
a  duplicate." 

The  release  by  plaintiff  was  executed,  deliv- 
ered to  and  accepted  by  the  Cotton  Manufao- 
turing  Company,  and  the  consent  decree  waa 
entered  May  11,  1886.         ^         .,       ,    * 

It  also  appeared  that  the  Cotton  Manufactur- 
ing  Company  was   at  the  time   of    the  suit 
against  it  in  embarrassed  circumstances,  snd 
on  the  10th  of  March.  1886,  a  resolution  to  dis- 
solve  the  corporation,  sell  iU  property  and  wind 
up  its  affairs  was  adopted  by  the  board  of  di- 
rectors, which  recited  that  it  was  contemplated 
by  the  stockholders  of  the  company  thai  some 
of  them  should  immediately  proceed  to  organ- 
ize another  corporation  for  the  same  purposes 
of  manufacturing  and  selling  cotton    cloth, 
with  a  capital  stock  of  8150.000.  to  be  paid  in 
cash  or  indebtedness  of  the  company  ryjw 
subscribers,  and  that  each  of  the  present  st^- 
holders  of  the  Cotton  Manufacturing  Compimy 
should  have  the  privilege  of  subscribing  forme 
capital  stock  of  the  new  company  pro/ata 
sbaie  and  shsie  alike,  in  P^Vor^ZXc^r- 
amount  of  the  stock  of  the  Cott«° JJf^f  Jid 
ing  Company  owned  by  them.  i«8Pf  l^^^Vati- 
u^n  the  lltE  of  March  thia  r^j"^]«°  ^?f  d  2» 
m  at  a  meeting  of  the  «tockho  ders.  ana  m 
agreement   was   made  as  to  subscritnng  tor 
shares  in  the  new  company,  pro7*<i^.  ^f  ^he 
ject  should  be  carried  out  by  the  Bale  ^J*^ 
property  of  the  Cotton  Manufacturing  i^^ 
pany  and  the  conveyance  of  the  same  w 

the  Janesville  Cotton  Mills,  waa  o'K*"**^^©^ 
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Ibe  court,  in  Ibe  exercise  of  a  souDd  Judicial 
discretion,  to  set  aside  a  yerdict  rendered  in 
opposition  to  it. 

Bea  T.  Misiouri,  84  U.  8.  17  WalL  582  (21: 
707):  Ph(Bn%x  In$.  Co,  t.  Do9ter,  106  U.  8.  80 
WxiXS) ;  PKuiey  y.  Freeman,  3  Smith,  Lead. 
Cas.  9tb  Am.  ed.)  1800;  dwift  y.  Winterboth- 
am,  L.  R  8  Q.  B.  244. 

In  order  to  enable  a  person  injured  by  a  false 
representation  to  sue  for  damages,  it  is  not 
necessary  that  the  representation  should  be 
made  to  the  plaintifT  directly;  it  is  sufficient  if 
ihe  representation  is  made  to  a  third  person  to 
be  ooramonicated  to  the  plaintiff,  or  to  be 
<«oinmunicated  to  a  class  of  persons  of  whom 
the  plaintiff  is  one,  or  eyeu  if  it  is  made  to  the 
public  ffenerallv,  with  a  yiew  to  its  bein^  acted 
on,  ancT the  plaintiff,  as  one  of  the  public,  acts 
<m  it  and  suffers  dama^^e  thereby. 

Gerhard  y.  Batee,  2  £1.  &  BL  475;  Bedford  y. 
Baqehaw,  4  Hurl.  &  N.  588;  BeoH  y.  IHxeon, 
29  L.  J.  K.  8.  Exch.  62;  National  Exchange  Oo. 
y.  Drew,  2  Macq.  H.  L.  Cas.  108;  FoeUr  y. 
Oharlee,  7  Bing.  105;  PoOUUv.  Walter,  8  Bam. 
A  Ad.  114;  F&nttfex  y.  BignM,  8  Mann.  &Qr. 
•68;  laeUfi  t.  Brawn,  58  U.  8.  17  How.  185  (15: 
208);  Solan  0.  d  B.  Co.  y.  Atery,  88  K.  T. 
31. 

Neither  is  it  necessary  that  there  should  be 
«n  intent  to  defraud  any  particular  person. 

Morgan  t.  Bkiddy,  62  N.  T.  819;  Sewbery 
y.  Garland,  81  Barb.  122;  WiUiame  y.  Wood, 
14  Wend.  126;  Ihomae  y.  Wincfieeter,  6  N.  T. 
897;  WeUington  y.  Downer  Kerosene  Oil  Co. 
104  Mass.  64,  67;  Norton  y.  BewaU,  106  Mass. 
144;  Enddey  y.  Johne,  9  West  Rep.  747,  120 
111.  469;  Geneeee  County  8av,  Bank  y ,  Michigan 
Barge  Co.  52  Mich.  164. 

He  who  by  his  carelessness  or  undue  oonfl- 
•dence  has  enabled  another  to  obtain  the  money 
of  an  innocent  person  shall  answer  the  loss. 

Chapman  y.  Boee,  56  N.  Y.  187;  Putnam  y. 
SuUitan,  4  Mass.  54;  Leae  y.  WaUe,  101  Pa. 
57;  Scotland  County  Nat.  Bank  y.  O^Connd,  28 
Mo.  App.  165;  Toung  y.  Grote,  4  Bing.  258; 
National  8a9.  Bank  y.  Ward,  100  U.  B.  195 
"(25:621);  Bruff  y.  Mali,  86  N.  Y.  200,  206; 
Bartholomew  y.  Bentley,  15  Ohio,  659;  Clark 
y.  Edgar,  84  Mo.  106;  Fint  Nat,  Bank  y.  Lan- 
ier,  78  U.  8.  11  Wall.  869,  878  (20:172,  175); 
Matthewe  y.  Maseachueette  Nat,  Bank,  V 
Uolmes,  896;  LobdeU  y.  Baker,  8  Met.  469, 471. 

Whether  there  be  any  eyidence  \b  a  question 
for  the  Judge:  whether  there  be  sufficient  eyi- 
<ience  is  for  the  Jury. 

Chandler  y.  Von  Boeder,  65  U.  8.  24  How. 
227  (16:684);  Euing  y.  Burnet,  86U.  8.  11  Pet 
41,  50  (9:624,  628);  Sioux  City  d  P.  R  Oo.  y. 
Stout,  84  U.  8.  17  WalL  657  (21:7^;  Louie- 
vOledN.  R,  Co.  w.  Woodson,  184  U.  8.  614, 
•621  (88:1082,  1084). 

Meetrt,  WilUjun  O.  Choate  and  L.  Laf- 
Un  KmHtoggt  for  defendant  in  error: 

Without  proof  of  Post's  knowledge  of  and 
participation  in  the  fraudulent  scheme  of 
Walker  and  Koyes,  be  cannot  be  held  liable 
for  any  damage  resulting  therefrom,  merely 
because  his  hoods  were  used  as  a  means  of 
•deoepdoo  by  Walker  and  Noyea. 

The  burden  of  proof  on  a  charge  of  fraud  is 
•on  the  party  alleging  it 

Kerr,  Fraud  and  Mirtake,  884;  Whart  Br. 
A  1248;  Best,  By.  802,  849*  Uwson,  Piesump- 
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tions,  98;  Bigelow.  Fraud,  g  142;  Baird  y.  Nem 
York,  96  N.  Y.  592,  598. 

It  is  not  enough  that  the  party  boldiog  the 
burden  has  produced  some  eyidence  of  the  fact 
to  be  established.  There  must  be  such  amount 
of  eyidence  as  would  Justify  the  court  or  Jury 
in  finding  the  necessaiy  fact  proyed. 

Toomey  y.  London,  B.  d  S.  0.  R.  Co.  8  C. 
B.  N.  8.  149;  WheeUon  y.  iTorvfij^,  8  EL  A 
Bl.  275;  SehuymU  d  D.  Imp.  d  R.Co.  y. 
Muneon,  81 U.  8. 14  Wall.  442, 448(20:867,873); 
Sehuehardt  y.  Allen,  68  U.  8.  1  Wall.  858,  868 
(17:642,  646);  Pleaeante  y.  Fant,  89  U.  8.  2S 
Wall.  120  (22:782)  Herbert  w.  BuUar,  07  U.  a 
820  (24:958);  Andereon  County  Oomn.  ▼•  Beal^ 
118  U.  8.  240  (28:970). 

Fraud  is  an  essential  element  in  the  actloa. 

RueeeUy.  Gark,  11  U.  a  7  Cranch,  69  (8: 
271):  Lord  y.  Goddard,  54  U.  8.  18  How.  811 
(14:116). 

If  the  charge  is,  as  in  this  case,  oouniyanoa 
in  the  fraud  of  another,  knowledge  of  that 
fraud  must  be  proyed. 

The  mere  use  of  dcfeodanfs  bonds  without 
fraudulent  intent  on  his  part  is  immaterial 

Morgan  y.  Skiddy,  62  N.  Y.  819;  Waktmm 
y.  DaUey,  61  N.  Y.  27;  OMen  y.  Tkomeon^  4 
Macq.  £L.  L.  Cas.  441. 

There  must  be  at  least  some  connectioD  bo> 
tween  the  wrongful  act  and  the  alleged  dai»> 
age.  as  cause  and  effect 

Lamb  y.  Stone,  11  Pick.  521 

Mr.  Justice  Brewer  dellyered  the  optnloa 
of  the  court : 

The  contention  of  plaintiff  is  that  thistrana- 
fer  and  loss  of  assets  of  the  Connecticut  cor* 
poration  was  brought  about  by  a  conspiracy, 
and  through  the  mudulent  acta,  of  oefend* 
ant,  Post,  with  others.  The  case  waa  tried 
before  a  Jury ;  and  at  the  close  of  the  testi- 
mony the  Juage,  ruling  that  the  plaintiif  hid 
made  out  no  case,  and  proyed  noihinff  which 
justified  any  submission  of  matters  of  fact  to 
the  Jury,  directed  a  yerdict  for  the  defendant 
The  record,  therefore,  transmitted  here  by 
proper   proceedings  in  error,    presents  tM 

Suestion,  not  whether  the  plaintiff  was  en- 
tied  to  recoyer  all  the  dainages  he  claimed, 
not  what  was  the  measure  of  damages,  if  he 
was  entitled  to  recover,  not  even  whether 
upon  the  facts  the  Jury  was  bound  to  return 
a  verdict  in  his  favor,  but  whether  there  was 
sufficient  testimony  to  require  a  sobmissioii 
of  the  question  to  the  determination  of  a  Jury. 
We  are  of  the  opinion  that  there  was  such 
sufficient  evidence,  and  that  therefore  the 
Judgment  must  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 

We  premise  what  we  have  to  say  with  the 
remark  that  we  express  no  opinion  aa  to  the 
extent  of  the  recovery  which  should  be  had, 
if  any,  or  the  measure  of  damagea,  nor  do  we 
wish  to  be  understood  as  assertinj^  that  the 
verdict  ou^ht  to  have  been  in  tmyot  of  the 
plaintiff.  We  simply  hold,  for  reasons  hsre- 
after  stated,  that  there  were  "presented  by  the 
testimony  matters  of  fact  vital  to  the  cootro> 
versy,  upon  which  the  plaintiff  had  a  right 
to  tJbe  opinion  of  the  Jury,  and  which  it  waa 
error  for  the  court  to  withdraw  from  ita  Jodg* 
ment  It  la  necesaaiT  for  the  Just  dlspoaitiw 
of  this  case  that  afuller  statement  of  the  dia- 
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in  whldi  It  fa  framed,  a  bfll  to  carry  the  former 
oonsent  decree  into  execution,  the  circuit  court 
waa  not  obliged  to  do  ao  if  it  believed  that  de- 
cree erroneoua:  and  that  it  was  erroneous  we 
nave  abeady  decided.    Inasmuch  as  plaiDtiff 
c»me  Into  a  court  of  equity  to  have  the  beuefit 
of  the  former  decree,  the  court  was  at  liberty 
to  inqaire  whether  circumstances  justified  the 
relief:    Mitf.   Oh.   PL  96.    Indeed,  it  would 
seem  to  have  devolved  upon  it  to  show  that  the 
decree  was  a  right  decree.    Such  Is  the  lan- 
guage of  Lord  Redesdale  in  ffamiiion  v.  Sough- 
ton,  2  Bligh,  P.  C.  169, 198,  and  of  LordOAan- 
cellar  Burden  in  (yConrMy.  Maenamara,  8 
Drew  A?  W.  41 1,  412.    The  same  principle  was 
announced  aa  early  as  1700  by  the  lord  keeper 
in  Johnton  ▼.  J>forthey,  Pinch,  Prec.  in  Ch.  184. 
See  also  Ixworenee  v.  Bemey^  %  Ch.  Rep.  •127» 
Adams,  Eq.  ♦416;  2  Dap.  Ch.  Pr.  (4th  ed.)  1686. 
This  rule  was  much  considered  and  applied  In 
WadhamM  ▼.  Qay^  78  HI.  415,  and  approved  by 
thia  court  in  Gay  v.  Farpart^  106  U.  b.  6TO 
[37:  266].     The  prior  decree  was  the  conse- 
quence of  the  consent  and  not  of  the  judgment 
of  the  coart,  and,  this  beinf  so,  the  court  had 
the  right  to  decline  to  treat  it  as  res  a4fudicata, 
WadhamM   ▼.   Qay,  Qay  v.   Parpart.  supra; 
Jenkins  ▼.  Boberison^  L.  R.  1  H.  L.  (8c)  117; 
BroumsnOU   Tax,  DUi,  v.  Loagus,  129  U.  S. 
498,506  [82:  780,  1W\x  Texas  dkP.B.  Co.  v. 
BmUhsm   P.   Cb.  187  U.  8.  48,  66  [84,  614, 
6171;  Sdffertan  v.  MuseJ^  Hill,  Bq.  61;  Lawh 
V.  Gatlin,  2  Dev.  &  fi.  Eq.  87;  Bean  v.  Smith, 
2  Haaon,  263. 

Aa,  therefore.  If  the  old  company  had  de- 
fended the  salt  against  it,  it  would  have  pre- 
vailed, the  decree  of  the  circuit  court,  betog 
correct  upon  the  merits,  is  also  correct  in  that 
the  court  refused  to  be  constrained  by  the  pre- 
vious erroneous  consent  decree,  to  decrae  con- 
trary to  the  right  of  the  cause. 
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Itr.  JneUee  BUtchford  did  not  sit  in  this 

^  ^T J?*V°y  P*^  ***  **■  decision;  nor  did 
«f^i^^^  Bpovrn,  who  was  not  a  member 
01  the  court  when  the  case  was  argued. 


drawn  wrongfaUj  ftcfm  Its  ooiitrol,  and  that  be 
lent  his  aid,  for  large  oonsideration,  to  the  ao- 
oompUshinff  of  snoh  franduJeot  tnuisaotlon,  it 
BuflBolent  to  require  the  submiBsion  of  the  case  to 
the  Juxy,  although  the  exact  natore  and  full  de- 
tails of  thesoheme  were  not  oommunlcated  to 
him. 

2.  Where aloan of  seourlties  is  not  an  ordinary 
buslneas  transaction,  and  the  oompensation  paid 
for  the  loan  is  bo  exoessive  as  to  be  suspioioua, 
and  the  purpose  of  the  borrower  is  the  accom- 
plishment of  a  criminal  act;  and  where  there  are 
surroundinff  droumstances,  trlyial,  it  may  be, 
separately  oonsidered,  and  the  testimony  in  re- 
spect thereto  contradictory,  but  the  tendency  of 
which  is  to  charge  the  lender  with  knowledge  of 
the  wrongful  purpose  of  the  borrower,  although 
there  may  be  no  direct  and  positive  evidence  of 
guilty  ]mowledge,~a  jury  may  be  Justified  In 
holding  that  the  loan  was  made  with  intent  to 
oonaununate  the  wrong,  and  that  the  lender  \m 
responsible  for  the  result  of  the  wrong  contem- 
plated and  aooomplished,  and  whiob,  knowingly, 
he  assisted  in  accomplishing. 

8.  Where  there  are  presented  by  the  testimony 
matters  of  fact  vital  to  the  controversy,  upon 
which  the  plaintiff  has  the  rii^t  to  the  opinion  of 
the  jury,  it  is  error  for  the  court  to  withdraw  the 
case  from  the  jury  and  direct  a  verdlot  for  de- 
fendant. 

[No.  186.1 
Argued  Jan,  6, 1S91.    DeMed  March  M,  2S91, 

rJ  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  review  a  judgment  for  defendant  bv 
directlonof  thecourtm  an  action  for  fraud.. 
i20e0r«0ti. 


l^Sl^  RU88ELL.  Recdrer  of  the 

^'^W;"?  NATtOBAl,  LOB  ATO  TbUW 

^'O^AHT  OFN.W  Hxyrm.  Com.. 

ijff.  in  Mr., 

«. 

•AUGUSTUS  T.  POST. 

» 

^^^  a  a  Reporter^  ed.  4aH8U 


^^^^'If^'-'^tideni 


tending  to  shots  fraud. 


^^^S^^l^^^n^J^^'^  <*  deftodant 
JastiSSl^S^  ^U^J^'^^^^  wore  ab- 
SatdSSSiS^'^*^? ^^°»"  *^  to  show 
iSk£1&2!'l?'l^!Ji****  •  **«»•  existed  by 

^™pn^efnndaoftheoompmyirq^^l^^tli. 

J^l^  "'"^l^^^^i^  "^foct,  for  eamt 

1MU.& 


Statement  by  Mr,  JuaHee  ^•«,^«.-. 
.  The  plaintiff  here,  plaintiff  below,  is  the 
receiver  of  the  American  National  Life  and 
Trust  Company  of  New  Haven.  *  Thia  action, 
originally  commenced  in  the  Supreme  Court 
of  the  City  and  County  of  New  Tork,  and 
thence  removed  to  the  Circuit  Court  for  the 
Southern  District  of  New  York,  is  one  to  re- 
cover damages  resulting  from  certain  alleged 
fraudulent  acta  by  the  defendant,  Post,  who 
alone  answered,  in  conjunction  with  other 
pi^iea,  by  whic^  a  large  quantity  of  valuable 
assets  were  abstracted  from  the  poeaession  of 
the  American  National  Life  and  Trust  Com- 
pany and  wholly  lost  to  it. 

The  company  waa  an  insurance  oomi>any, 
organized  under  the  laws  of  the  State  of  Con- 
necticut. Proceedings  were  duly  instituted 
for  winding  up  ita  affairs  and  annulling  ita 
charter,    and    under  these  proceedings  the 

{aaintiff  was  appointed  receiver,  and  author- 
zed  to  maintain  thia  action.  This  api^int- 
ment  waa  made  on  November  8,  187a  Some 
time  before  his  appointment  a  large  ^^J^ 
the  assets  of  the  corporation  was  transferrea 
to  the  National  Capital  Inaurance  Company  or 
Washington,  D.  C.,  and  wholly  lost  to  the 
Connecticut  corporation,  as  well  as  to  uie 
parties  having  policiea  in  such  company. 

ifestff.  Simeon  B.  Baldwin  and  Tal- 
eott  H.  RuMiellf  for  plaintiff  in  error: 

Where  a  case  fairly  depends  upon  tnf^  ^^ 
or  weight  of  testimony,  it  should  nej^JJw 
withdrawn  from  the  Jury  unless  the  tewDOOOJ 
be  of  auch  a  oondusiYe  character  as  to  ^^^Zi 
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iba  eontt.  In  Uib  eserciie  of  i  loiiDd  Judlelil 
diKiMloD,  to  wt  aride  a  renllct  Tendered  Is 
«ppoaltioD  to  it. 

&«  T.  JfiMOvri.  84  U.  B.  17  Wan,  082  ^; 
707);  nanix  In».  Co.  t.  Dctttr,  106  U.  fi.  SO 
<a7:0B) :  PwiUji  T.  Awman.  8  Smith,  Lead. 
Oaa.  (1Kb  Am.  ed.)  1800;  Su^  t.  FfnlMii>(A- 
am,  L.  R.  8  Q.  B.  £44. 

Id  Older  to  enable  a  penon  injured  bjafiln 
reprewntathm  to  me  for  damagea.  It  la  not 
neceiaarj  that  tbe  repteaeniaiion  (hould  be 
made  to  the  plaintiff  directly;  it  li  Buffident  if 
tha  npTeeenUtioo  ia  made  to  a  tblrd  penoD  lo 
be  ootumnnlcated  to  tbe  plaintiff,  or  lo  be 
<viintDDnicated  to  a  cIbm  of  persona  of  whom 
tbe  plaintiff  ia  one,  or  ereu  If  It  la  made  lo  Ibe 
publfcKeDerally,  wltb  ATlewtotisbeinKacied 
OD,  aniTthQ  plalniiff,  aa  one  of  tbe  public,  act* 
«n  K  and  auSera  damaee  tberebj. 

Gerliard t.  Batt$,  3  El.  &  BL  470; Be^fyrA  \. 
BagAaw,  4  HurL  A  N.  688;  BooU  v.  JJixun, 
20  L.  J.  N.  e.  Gxcb.  eS;  Ii/atictuil  Btchang*  Of. 
V.  DreiB,  2  Macq.  H.  L.  Caa.  108i  Fotttr  t. 
Charla.  7  Biog.  106;  PoUiiUy.  WaUtr,  BBara. 
A  Ad.  114;  Fcmtifa  t.  Bignold.  3  Mann.  &,Qt. 

■fl8;i    ■  ■      "  -""   " 

W6): 


tlou,SS;I 

It  li  not 
buideDhu 
tobeeiUb 
olCTldeiici 
In  flnding 

B.  N.  8*1 

BL  S76;  < 


latigi  t.  Brown.  S8  U.  B.  17  How.  185  (16: 
i;  SaUm  0.  *  B.  Go.  v.  Attry,  88  N.  Y. 


Wall,  m 

tM)(3t:SS 
lis  D.  B. 

FiaudI 

RuMcU 
371):  ton 
(14:118). 

Itth«. 
in  the  ft 
fraud  mi 

Tbem 
fraud  ule 

!^ 

Uacq.  B 

There 


and  th- 
ant,  P< 

jUBtifi< 


Hdtber  ia  it  neceaaary  that  there  abould  b« 
«n  intent  to  defraud  any  particular  person. 

Morgan  ▼.  Bkiddg,  63  N.  Y.  819;  Sm^ery 
t.  Oarlatul,  81  Barb.  123;  WiUiamtv.  Wood, 
14  Wend.  138;  7koma$  t.  WinehaUr,  •  N.  Y. 
897;  W4ainBtm  t.  Domur  Eervme  Oit  Co. 
104  Moat.  04,  07;  Norton  v.  BaeaU,  100  Hasa. 
144;  BntUeg  v.  Johnt.  B  WesL  B^.  747.  130 
III.  4«B;  Q«ne»e»  Cottnty  8m.  Bank  t.  MithitKtn 
Barm  Co.  58  Hicb.  164. 

fie  who  by  bia  careleaaneaa  or  undue  oonfl- 
■dence  has  enabl<4  anotber  to  obtain  the  money 
of  an  innocent  person  shall  answer  the  lose. 

aiapman  t.  Bam,  56  N.  Y.  187;  Putmm  t. 
SuUitan.  4  Haaa.  54;   Lea*  v.  WalU.   101  Pa. 

ttl;  aeoOandOoanty  Not.  Batiks.  aConna,^   ., 

Ho.  App.  166;  Teung  t.  Orote.  4  BIdk.  368;  the  ju. 
NalionaJBav.  Bank  v.  Ward,  100  0.  B.  19S  The  i 
<.>5:031);  Brv.ff  t.  Mali,  86  N.  Y.  300,  806;  propel 
Bart/iotomeiB  t.  BenUty.  16  Obio,  069;  Clark  questi 
I.- Edgar,  iiyiclM-.Firtt  Nat.  Bank -^.Lmi-  titled 
ter.  78  U.  8.  11  Wall.  868,  878  (20:178,  175);  not  w 
Matihtv*  T.  ifaimiehu*etft  Sat.  Bank,  1  was  < 
IJolmea,  896;  LeedaUr.  AiJtn-.  8Het.4eB,471.    upon 

Whether  Uiere  be  any  evldeiice  la  a  question  a  vcrc 
for  tbe  judfte;  whether  there  be  aufBdent  nvi-  sufHc 
dence  Is  for  the  jury.  of  tin 

CliandUr  t.  Von  Botder,  66  U.  S.  84  How.  We  i 
237  (18:684);  e!aing  v.  Bvr/ut,  MV.  8.  II  Pot.  aufflc 
41.  SO  (9:624,  828);  Sioux  City  *  P.  R  0>.  t.  judg 
Slonl,  BID.  S.  17  Wall.  857  (ai:7«l;  £o«w-  man. 
wKa  <ft  Jf.  B.  Co.  T.  Woodion,  184  IT.  8.  614,  W 
■621  (88:1083, 1064).  remn 

Memr*.  WUUmm  O.  Cfaomt*  and  Jt.  Itrnf.  extei 
Ua  Kellosv*  for  defendant  in  error:  if  ai 

Without  proof  of  Poat'i  knowledge  of  nnd  wisi 
participation  to  tbe  fraudulent  acbeme  at  verd 
Walker  and  Noyeo,  be  cannot  be  held  U«b1e  nlai 
for  aoy  dam^e  reaultlng  therefrom,  merely  ftfte 
becatiae  bla  bonda  were  oied  oa  a  means  of  test: 
-deception  by  Walker  and  Noyoo. 


Noyaa. 
aiAargeof  t 


Tbe  bordan  of  proof  on  a  lAarge  of  bmad  1«    to 


imi. 


MmouBZ.  «f  fdi  Cakbt,  ▼.  A^u^ham* 
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kolding  the  office  end  diecharging  iu  dutiee 
for  the  two  preoeding  Tean,  and  wbo,  under 
the  etote  law,  had  a  right  to  hold  It  until 
hiaiuoceeMf  ehould  be  duly  elected,  com- 
miieioiied  and  aualifled.  It  alleged,  in  aub- 
•tanoe,  that  while  the  relator  was  in  office, 
baring  the  right  thereto,  the  respondent, 
without  anj  legal  warrant,  ground  or  right 
whaterer,  entend  into,  and  assumed  to  ois- 
charge  part  of  the  duties  of,  such  office ;  and 
further  ayerred  that  he  was  to  that  extent  an 
unlawful  usurper  of  the  rights  belonging  to 
relator,  as  sherUf  of  such  county.  walTlnff 
the  issue  of  a  writ,  respondent  appeared,  ana 
by  his  answer,  which  by  agnement  was 
treated  aa  a  return,  set  up  that  he  had  re- 
oeiTed  at  the  general  election  in  NoTcmber, 
1886,  the  majority  of  the  Totes  cast  thereat 
for  the  office  of  snerill  of  said  county,  and 
thereupon  the  goyemor  of  the  State  had  is- 
sued to  him  ms  commission,  and  he  had 
giyen  bond  and  duly  qualified  as  such  sher- 
iff. He  further  alleged  that  at  the  time  of 
such  election  he  was,  and  ever  since  had 
been,  a  dtlaen  of  the  United  States,  a  resi- 
dent of  the  said  county,  and  duly  qualified, 
under  the  Constitution  and  laws  of  the  State, 
to  hold  the  office.  To  this  answer  or  return 
there  was  filed  a  reply,  denying  that  respond- 
ent was,  or  eyer  had  been,  sucn  citizen. 

The  case  was  tried  upon  the  following 
sti  pulation  of  facts : 

It  was  admitted  by  the  parties,  that  Joseph 
Andriano,  the  resp<mdent,  was  bom  in  Hei* 
delberg,  Baden,  now  in  the  German  Empire, 
in  October,  1841 :  that  he  came  to  the  United 
States  with  his  father  and  mother  in  1849, 
and  the  family  settled  in  Buchanan  Oounl^, 
Missouri,  whm  respondent  has  eyer  since 
resided,  and  where  his  father  and  mother, 
who  were,  from  a  long  time  before  respond- 
ent's birth,  during  their  Joint  Hyes,  husband 
and  wife,  resided  up  to  the  time  of  their 
deaths  respectiyely ;  that  his  father  and 
mother  both  liyed  until  looc  after  the  year 
1856;  that  respondent  and  nis  father  and 
mother  were  bom  citizens  of  Baden,  and  so 
continued  up  to  the  time  they  came  to  the 
United  SUtes;  and  that  Albert  Andriano, 
the  respondent's  said  father,  was,  by  proper 
proceeding  in  the  Circuit  Court  of  the  State 
of  Missouri,  within  and  for  Buchanan  County, 
duly  naturalised  under  and  pursuant  to  the 
laws  of  the  United  States,  and  thereby  be- 
came a  citizen  of  the  United  States  on  the 
ith  day  of  October.  A.  D.  1854. 

It  was  also  admitted  that  all  the  statements 
contained  in  the  information  were  true,  and 
that  respondent  was  cuilty  of  the  acts  therein 
set  forth,  proyided  be  (respondent)  was  not 
a  citizen  of  the  United  Sutes  at  the  time  of 
the  general  election,  in  Noyember,  1886 ;  but 
that  If  he  were  such  citizen,  then,  while 
said  acts  were  admitted  to  haye  been  per- 
formed by  respondent,  they  were  not  unlaw- 
fully but  rigntfully  performed  by  him.  It 
was  also  admitted  that  the  respondent  him- 
self neyer  took  any  steps  or  did  anything  to- 
ward becoming  naturalized  aa  a  citizen  of 
the  United  SUtea. 

Upon  the  issue  thus  formed  by  the  plead- 
ings and  stipulation,  the  circuit  court  found 
the  respondent  guilty  as  charged  in  the  ia- 
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formation  uud  rundcrud  a  judgment  ousting 
him  from  the  office,  lo  far  as  he  had  been 
exercising,  or  assuming  to  exercise,  the 
duties  thereof.  From  this  judgment  respond- 
ent appealed  to  the  Supreme  Court  of  the 
State,  wherein  the  case  was  heard  and  the 
ludgment  reyersed,  and  respondoit  restmed 
to  all  things  which  he  had  lost  by  reason  of 
the  said  judgment.  To  reyerse  this  decision  _a«. 
of  the  supreme  court  relator  sued  out  this  l^^Sj 
writ  of  error. 

Jfotrt.  B.  R.  l^BWttrd  and  AUwaad^r 
Porter  Morse  for  plaintiff  in  error. 
No  counsel  for  defendant  in  error. 

Mr,  JutUct  Browa  deliyered  the  opinion 
of  the  court: 

We  are  confronted  upon  the  threshold  of 
this  case  with  the  inquiry  whether  there  is  a 
federal  question  inyolyed ;  if  not,  the  only 
disposition  we  can  make  of  it  is  to  dismiss 
it  for  want  of  jurisdiction.  The  object  of 
the  proceeding  is  to  try  the  respectiye  titles 
of  tne  relator  and  the  respondent  to  the  office 
of  sheriff  of  Buchanan  County,  Missouri. 
Respondent  relies  upon  the  fact  that  he  re- 
ceiyed  a  majority  or  yotes  cast  at  a  popular 
election  for  the  office.  Relator  claims  to 
haye  been  in  possession  of  the  office  since 
December  1,  l684,  perform  ins  all  the  duties 
imposed  upon  him  by  law,  ana,  as  to  respond- 
ent's election,  insists  that  the  same  is  yoid 
under  the  Constitution  of  Missouri,  which 
declares  Tart  8,  sec  18)  that  **no  person  shall 
be  elected  or  appointea  to  any  olBce  in  this 
State,  ciyil  or  military,  who  is  not  a  citizen 
of  the  United  States,  and  who  shall  not  haye 
resided  in  this  State  one  year  next  preceding 
his  election  or  appointment*  He  claims, 
further,  that  under  the  laws  of  Missouri 
(Rey.  SUt  sec.  8850)  he  is  entitled  to  hold 
the  office  until  a  successor  is  duly  elected, 
commissioned  and  qualified.  In  support  of 
his  claim  that  respondent  is  not  a  citizen  he 
relies  upon  the  fsct  that  he  was  bom  in  Ger- 
many and  is  therefore,  prima  fsoie.  an  alien. 
To  this  respondent  replies,  admitting  his 
foreign  birtn,  and  also  that  he  had  neyer 
been  Jiaturalized  under  the  laws  of  the  United 
States,  but  claiming  that  under  section  4  of 
the  Act  of  Congress  of  April  14,  1808  (8 
Stat.  158),  he  became  and  was  a  citizen  by 
the  naturalization  of  his  father.  This  Aet» 
which  is  reproduced  in  Rey.  Stat,  sec.  8178, 
proyided  **that  the  children  of  persons  duly 
naturalized  under  any  of  the  laws  of  tM 
United  States,  or  who,  preyious  to  the  pass- 
ing of  any  law  upon  that  subject,  by  the 
ffoyemment  of  the  United  States,  may  haye  [499) 
become  citizens  of  any  one  of  the  said  States, 
under  tlie  laws  thereof,  being  under  the  ace 
of  twenty-one  years,  at  the  time  of  their 
parenta  beinf  so  nataralized  or  admitted  to 
the  ri^ts  of  citizenship,  shall,  if  dwelling 
in  the  united  States,  be  considered  aa  citl- 
aens  of  the  United  Statea,  and  the  children 
of  persons  who  now  are  or  haye  been  citizena 
of  the  United  States  shall,  though  bora  out  of 
the  limits  and  jurisdiction  A  the  United 
States,  be  coosidmd  as  citizens,*  etc  Here 
is  clearly  a  right  or  priyilege  claimed  by 
respondent  under  a  sktole  ti  the  United 

loii 


<U-4M 

S"-  .to,,  »  *«"<»■», 

reUtor  h£;     " ,''  'MiKed  L?""  ^  review 


under  Kb  o,  ''nDmai''i_  Mt  »;  ""*■  right. 


M"n»  to  ■„;;«  ■  foutnSlo???    «"""■ 

thrown  In  itrl-^  'mpwUmpn.  ilT'  *"*•  to 
■pW  M    S.    V  "iCiS,  i?S  ""'"K 

101. ""  '-  '""""'-'^r  A^\ttf /^-; 


OnmuL  TBD8T  Go.  of  New  Tobs  t.  Kvbblahs. 


414-li* 
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legal  or  CQultal»>e  UUe. 

[No.  187.1 
ArgMdJim,  7.  JS91.    IMdfd  MardkM,  1891, 

APPEAL  from  a  decree  of  the  Oircoit  Court 
of  the  UDiied  Simtes  for  the  Nortbera 
District  of  Ohio  in  favor  of  defendant  In  an 
action  to  quiet  the  title  to  propertj  aold  under 
a  mortgage.    Afrmti, 

Stateroont  by  Mr.  JutfUm  Br«w«ri 
On  tbe  17th  of  January.  1880.  the  Toledo^ 
Delphoa  and  Burlington  Railroad  Oompanj, 
a  corporation  orgauiied  by  the  oooioliaatioii 
of  several  constituent  companies,  executed  a 
mortage  to  the  Central  Trust  Company  (rf 
New  York,  by  which  it  conveyed  the  follow- 
ing property:  ''All  and  singular  the  line 
of  ruilroad  of  the  said  party  of  the  first  part» 
a^  tlic  same  now  is  or  may  hereafter  be  con- 
si  ricted,  between  Toledo.  Lucas  County. 
Oliiu.  through  the  Counties  of  Lucas,  Wood, 
Henry,  Putnam.  Allen  and  Van  Wert,  in  the 
State  of  Ohio,  and  tbe  Counties  of  Adams, 
Wells.  Huntington.  Wabash.  Miami.  Grant 
and  Howard,  in  the  State  of  Indiana  (and 
not  including  the  branch  line  from  Delphoa. 
Allen  County.  Ohio ;  thence  via  Spencerville, 
Mendon  and  Mercer,  and  through  the  Counties 
of  Allen.  Van  Wert  and  Mercer,  to  Shanea- 
▼ille,  Mercer  County.  Ohio),  being  about 
one  hundred  and  eighty  miles  in  length, 
together  with  all  and  singular  the  rights  of 
way.  road-bed.  made  or  to  be  made,  its  track, 
laid  or  to  be  laid,  between  the  terminal  points 
aforesaid,  together  with  all  tne  stations, 
depot-grounds,  rails,  fences,  bridges,  sid- 
ings, engine-houses,  machine-shops,  build- 
ings, erections,  in  any  way  now  or  hereafter 
apportaining  imto  said  described  line  of  rail- 
road, together  with  all  the  engines,  cars, 
machinery,  supplies,  tools  and  ifztures  now 
and  at  any  time  hereafter  held,  owned  or 
acquired  by  the  ssid  party  of  the  first  part, 
for  use  in  connection  with  its  line  of  railroad 
aforesaid,  and  all  its  depot -grounds,  yards, 
sidinn,  turnouts,  sheds,  machine-shops, 
leasehold  rights  and  other  terminal  facilities 
now  or  hereafter  owned  by  the  said  party  of 
the  first  part,  together  with  all  and  singular 
the  powers  and  uanchises  thereto  belonging. 
and  tbe  tolls,  income  and  revenue  to  be  levied 
and  derived  therefrom ;"  and  also  provided : 
"Tbe  said  party  of  the  first  part  expressly 
covenants  and  agrees  that  it  will,  on  demand, 
from  time  to  time  hereafter  execute,  acknowl- 
adge  and  deliver  imto  said  party  of  the  second 
(416*  P^  luny  and  all  such  further  and  other  con- 
veyances and  assignments  as  may  be  necessary 
and  proper  to  fully  convey  to  and  vest  in  tM 
party  of  the  second  part  or  the  trustee  for  the 
time  being  ail  such  future  acquired  depota. 
groanda,  estatea,  equipments  and  property 
as  it  mav  hereafter  from  time  to  time  purchase 
fdr  OSS  in  and  upon  its  said  line  of  railroad 
and  intended  to  be  hereby  conveyed.* 

On  June  91,  1880.  the  same  railroad  com- 
pany execoted  to  the  same  trustee  another 
Doitgafe,  known  as  the  "terminal  trust 
mortgage.*  The  property  thereby  conveyed 
4a  thus  described:    "All  and  singular  the  fine 
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of  railroad  of  the  said  party  of  tbe  first  part 
as  the  same  now  is  or  may  hereafter  be  con- 
structed, between  the  southeasteriy  end  of 
Wsshinffton  Street,  in  the  City  of  Toledo, 
Lucas  County.  Ohio ;  thence  northwesterly 
alone  Washington  Street  to  the  aforesaid 
canal  lands  in  said  c\tj ;  thence  southwesterly 
alonff  said  abandoned  canal  lands  to  Swan 
Creei  (n  said  city ;  thence  over  said  Swan 
Creek  and  the  Miami  and  Erie  Ouial  and 
over  and  alone  Mill  Street  and  Canal  Avenue, 
in  said  city,  to  the  westerly  limit  thereof : 
ind  thence  to  the  point  where  said  railroad 
crosses  the  vresterly  limit  of  said  City  of 
Toledo ;  together  with  all  and  singular  the 
franchises,  rights  of  way.  station-grounds, 
shop-grounds,  side-track  grounds  and  grounds 
of  any  and  every  kind,  for  whatever  purpoee 
bougnt,  between  the  points  aforesaio,  via., 
the  southeasterly  end  of  Wsshington  Street, 
in  the  City  of  Toledo.  SUte  of  Ohio,  and  the 
westerly  limits  of  said  city. and  together  with 
the  roaa-bed  made  or  to  be  made,  and  tracka 
and  side-tracks  laid  and  to  be  laid  thereon, 
together  with  all  stations,  work-houses,  en- 

fine-houses,  shops,  turn-tables,  water-tanks, 
uildings.  erections  of  every  description, 
and  all  fkcilities  of  any  and  every  descrip- 
tion appertaining  to  said  road -bed.  station- 
grounds,  shop -grounds  and  lands  of  every  kind 
and  for  evoy  purpose  lying  between  the 
points  aforesaid  owned  or  acouired  by  the 
said  party  of  the  first  part,  for  the  use  in  con- 
nection with  the  part  of  its  line  of  railroad 
aforesaid,  andall  ita  said  depot-grounda.  yarda. 
sidings,  turn-outs,  sheds,  machine-abops. 
leasehold  rights  and  other  terminal  fkcllities 
now  and  hereinafter  owned  by  the  said  party 
of  the  first  part  in  connection  with  the  said 
part  of  its  railroad,  together  with  all  and 
singular  the  powers  and  franchises  thereto  be- 
longing, and  the  tolla.  income  and  revenue 
to  be  levied  or  derived  therefrom.* 

On  foreclosure  proceedings,  duly  had.  of 
tbe  first  mortgage,  appellee  became.  In  the 
interest  of  Um  oondnolders,  the  purchaser. 
After  confirmation  of  sale  and  passage  of 
title,  and  during  the  pendency  of  a  suit  to 
foreclose  the  second  mortgage  referred  to, 
this  proceeding  was  commenced  by  the  tma- 
tee  in  the  latter  mortgage  and  certain  holders 
of  bonds  secured  thereby,  against  Kneeland, 
the  purchaser.  The  bill  was  practically  one 
to  quiet  the  title  of  tboee  security  holden  to 
the  terminals  in  Toledo.  To  this  bill  Knee- 
land  filed  an  answer  and  cross-bill.  Li  the 
latter  he  set  up  his  title  tinder  the  first  mort- 
gage and  the  sale,  and  prayed  to  have  his  title 
quieted  to  these  terminsls.  Upon  proofs  and 
hearing,  the  circuit  court  rendered  a  decree  in 
favor  of  Kneeland.  quiet ine  his  title  to  all 
except  a  small  strip  of  the  right  of  way. 
thereby  adjudging  priority  of  lien  to  the  first 
mortgage.  This  decree  the  appellants  have 
brought  to  this  court  for  review. 
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Mr.  W,  W.  Mm»Tmx%mmA  for  appeHanta. 
Jtetre.  Robnrt  O.  TngarBall  ana  OUut* 

Br«wn  for  appeOse. 

Mr.  JfiMm  Bmwng  dsliverad  the  opinion      r4l0) 
of  tha  court: 
The  ilfit  BOfftgage  had  tha  "allsr-aoqnirsd 
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property"  eUuae  in  it  It  is  settled  that 
such  a  clause  is  valid,  and  that  thereby  the 
mortgage  covers  not  only  property  then 
ownra  by  the  railroad  company,  but  becomes 
a  lien  upon  all  property  subsequently  ac- 
quired by  it  which  comes  within  the  de- 
scription in  the  mortgage.  P&nnock  ▼.  Coe^ 
64  U.  8.  28  How.  117  [16:  486];  Dunham  ▼. 
CineinfuUi.  P.  d  0.  R  Oo,  e8  V.  8.  1  Wall. 
254  [17 :  584]  :  QohiuUm,K  dK  R  Co,  ▼. 
C^rey,  78  U.  8.  11  Wall.  459  [20 :  1991 ; 
Thampwi  ▼.  White  Water  VaUey  R  Oo.  182 
U.  8.  68  [88:  256].  And  this  is  true,  not 
only  as  to  property  to  which  it  acquires  the 
legal  title,  but  also  as  to  that  to  which  it 
acquires  only  a  full  equitable  title.  Toledo, 
D.  dB,  R  Oo.  T.  HamiUon,  184  U.  8.  296 
[88:  905]. 

Where  a  company  is  incorporated  to  con- 
struct a  railroad  between  two  cities  named 
as  its  termini,  a  mortgage  given  by  it  which, 
as  expressed,  is  upon  its  line  of  railroad  con- 
structed or  to  be  constructed  between  the 
named  termini,  together  with  all  the  sta- 
tions, depot-grounds,  engine-houses,  ma- 
chine-shops, buildings,  erections  in  any  way 
now  or  hereafter  appertaining  unto  said  de- 
scribed line  of  railroad,  creates  a  lien  upon 
its  terminal  facilities  in  those  cities,  and  is 
not  limited  to  so  much  of  the  road  as  is 
found  between  the  city  limits  of  those  places. 
The  stations,  depot-grounds,  etc.  in  the  term- 
inal cities  appertain  to  the  railroad  as  fully 
as  similar  structures  in  places  intermediate 
those  termini.  In  the  absence  of  restrictive 
words,  such  is  the  natural  import,  and  there- 
fore must  be  adjudged  the  intent  and  scope, 
of  a  mortgage  containing  that  description. 
This  first  mortgage  contains  not  only  the 
general  terms  ref enred  to,  but  after  them,  and 
as  if  it  were  to  avoid  any  possible  doubt, 
adds:  **And  all  its  depot-grounds,  yards, 
sidings,  turn-outs,  sheds,  machine-shops, 
leasehold  rights  and  other  terminal  facilities 
now  or  heritor  owned  bv  the  said  party  of 
the  first  part. "  It  would  be  difficult  to  miake 
language  more  full,  accurate  and  descriptive. 
WiUink  V.  MorrU  Canal  d  Bko.  Oo.  4  N.  J. 
Eq.  877;  Morris  d  E.  R  Co.  v.  Oeniral 
^  a>.  81  N.  J.  L.  205;  Mohawk BHdffe Oo.  v. 
Utiea  d8.  R  Oo.  (i  Paise,  554,  8  K.  Y.  Ch. 
L.  ed.  1099 ;  Oom.  v.  Srie  d  N.  E.  R  Oo. 
27  Pa.  889.  There  can  be  no  doubt  that  by 
this  mortgage  a  lien  was  created  on  the 
terminal  facilities  in  the  City  of  Toledo, 
and  as  this  mortgage  was  executed  some 
months  before  the  terminal  trust  mortgage, 
apparently  it  created  a  prior  lien,  ioid  if 
there  were  no  other  facts  to  be  considered, 
the  disposition  of  this  case  would  be  easy. 

That  the  parties  receiving  bonds  under  this 
mortgage  would  understand  that  they  were 
to  have  a  first  lien  on  all  terminal  facilities 
in  Toledo  then  owned  or  thereafter  acquired, 
is  clear.  That  the  railroad  company  also 
understood  that  it  owned  and  was  jgivinf  a 
prior  lien  upon  such  terminals  is  evident 
from  the  fact  that  in  the  vear  1879  it  exe- 
<nited  a  mortgage  for  one  million  two  hundred 
And  four  thousand  dollars  and  negotiated  six 
hundred  and  thirty  thousand  dollars  of  the 
b<Nids  secured  thereby,  which  bonds  and 
mortgages  were  taken  up  and  satisfied  out  of 

lOlt 


the  proceeds  of  the  mortgage  of  Jannaij  IT, 
1880,  and  in  the  prospectus,  issued  for  the 
purpose  of  inviting  Investors  to  pnrdiaas 
those  bonds,  was  thu  statement : 

**  Terminal  Adoantagee, 
**The  Toledo,  Delphos  and  Burlington 
Railroad  has  the  right  of  war  through  and 
down  the  very  center  of  the  City  of  Toledo. 
It  enters  the  city  near  the  Miami  and  Eris 
Canal,  and  substantially  follows  the  canal  to 
Wsshington  Street:  thence  down  Washinr* 
ton  Street  to  Swan  Creek  and  to  lake  nain- 
gation,  within  three  squares  of  the  post- 
office.  This  franchise  is  very  valuable  and 
of  very  great  importance  to  the  business  of 
the  road,  and  adds  greatly  to  the  pecuniary 
value  of  the  prop^y  oi  the  oorporatioo. 
No  other  road  entering  the  city  approaches 
so  near  to  its  center ;  none  whose  freight  and 
passenger  business  is  transacted  so  near  to 
the  business  of  the  city.  This  franchise  is 
considered  valuable  to  the  road  not  only 
from  the  fact  that  it  affords  unusual  business 
facilities,  but  because  it  becomes  independ- 
ent of  other  corporations  and  renders  its 
business  secure  without  submitting  to  a 
heavy  tax  on  its  traffic." 

Not  only  this,  but  when  the  mortgage  of 
January  17,  1880,  was  In  contemplation,  and 
on  December  12,  1879,  when  its  execution 
was  ordered,  tlie  resolution  of  the  directocs 
declared :  **That  for  the  purpose  of  borrow- 
inff  money  for  the  use  of  the  company  to  en- 
able it  to  carry  out  the  purposes  for  which  tt 
is  organized  and  was  consolidated,  .  .  . 
and  build,  complete,  equip,  pay  for  right  of 
way  and  depot-grounds  and  operate  its  rail- 
road, it  is  expedient  to  prepare,  issue  and 
negotiate  a  series  of  flrst-mortnge  bonds, 
amounting  in  the  aggregate  to  $1,350,000,* 
and  *'tbat  in  order  to  secure  tlie  payment  of 
said  issue  of  first-mortgage  bonos  and  the 
interest  thereon,  .  .  .  the  president  shall 
also  forthwith  cause  to  be  prepared  a  mort- 
gage or  deed  of  trust  conveying  ...  all 
Uiu  company's  present  and  future-to-be-ac- 
quired line  of  railroad,  appurtenances  and 
equipment  and  income  thereof,  between  said 
City  of  Toledo  in  the  State  of  Ohio  and  the 
Town  of  Kokomo  in  the  State  of  Indiana.* 

No  one  can  misunderstand  these  declara- 
tions. They  expressed  to  every  purchaser  of 
a  bond  secured  by  this  first  mortgage  a  pur- 
pose to  vest  in  him  a  prior  lien  on  all  the 
propraty  of  the  railroad  company,  including 
Its  terminal  ^cilitles— a  lien  superior  to 
every  incumbrance  thereon.  They  unita, 
therefore,  with  the  clear  language  of  the 
mortgage,  the  expressed  intent  of  the  mort- 
gaffor.  To  thwart  this  purpose,  so  otnrious 
and  expressed,  there  should  be  a  clear  dia- 
closure  of  higher  equity,  and  to  the  sugges- 
tions of  that  we  pass. 

The  second,  the  terminal  tmst,  mortgagv, 
was  executed  on  June  21, 1880.  On  Septem- 
ber 4, 1880,  more  than  two  months  thereafter, 
the  Toledo  and  Grand  Rapids  Railroad  Com- 
pany executed  \U  mottgage  to  the  OeDr«i 
Trust  Company,  to  secure,  not  its  own  in- 
debtedness, but  the  bonds  secored  by  tbs 
terminal  trust  mortgaice  above  referred  to. 
This  mortgage.  In  tenns,  conveyed  the  grant- 
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or*s  right  of  way  within  the  Oity  of  Toledo, 
property  which  is,  in   taet,  a  part  of  the 
right  of  way  and  terminal  facilities  of  the 
Toledo,   Delphos  and  Burlington  Railroad 
Company.    On  Noyemher  29,  1880,  Gtoorge 
W.  Balfou  and  wife  executed  a  mortgage  to 
the  same  Trust  Ckimpany,  conveying  certain 
properties  similarly  situated  and  also  as  se- 
curity for  those  tennlnal  trust  bonds.     On 
April  18,  1881,  the  Toledo  and  Qrand  Rap- 
ids Railroad  Company  oonyeyed '  to  the  To- 
ledo, Delphos  and  Burlington  Railroad  Com- 
pany all  its  properties.    The  consideration 
of  such  transfer  was  $285,477.86  cash,   an 
amount  supposed  to  he  sufficient,  and  pro- 
vided to  pay  all  the  indebtedness  of  the  To- 
ledo and  Grand  Bapids  Railroad  Company. 
So  far  as  the  property  standing  In  the  name 
of  Ballon  is  concerned,  he  was  the  financial 
agent  of  the  mortgagor,  the  Toledo,  Delphos 
and   Burlington    Railroad   Company;    and 
while  he  took  the  title  to  some  prope^ies  in 
his  own  name,  the  purchase  was  wltn  moneys 
of  the  mortgagor.    Hence,  while  he  held  the 
legal  title,  the  full  equitable  title  was  in 
the  railroad  company,  and  that  property  be- 
came, therefore.  In  equity,  subject  to  the  lien 
of  the  first  mortgage.    Further,  the  mort- 
gage from  Ballou  to  the  Central  Trust  Com- 
pany, of  date  Noyember  30,  1880,  was  really 
a  tripartite  agreement  between  Ballou,  the 
Toledo,   Delpnos  and  Burlington  Railroad 
Company  ana  the  Central  Trust  Company, 
and  recited  that  the  mortgage  to  the  Trust 
Company  was  in  consideration  of  forty  thou- 
sand of  these  terminal  trust  bonds  receiyed 
by  Ballou.    So,  not  only  was  this  purchase 
by  Ballou  made  with  the  funds  of  the  To- 
ledo, Delphos  and  Burlington  Railroad  Com- 
pany, but  he  receiyed  also  forty  thousand 
dollars  of  the  terminal  trust  bonds.     Further 
than  that,  as  we  read  the  record — and  there 
are  seyenty  to  eighty  deeds  and  relinquish- 
ments of  right  of  way  contained  in  it — ^ap- 
parently the  title  to  the  bulk  of  the  right  of 
way  passed  directljr  to  the  Toledo,  Delphos 
and  Burlington  Railroad  Ccnnpany,  and  not 
to  Ballou  nor  to  the  Toledo  and  CTrand  Hap. 
ids  Railroad  Company,  so  that  we  haye  these 
facts  before  us :    First,  the  title  to  the  larger 
portion  of  the  terminal  facilities  passed  di- 
rectly to  the  mortgagor,  the  Toledo,  Delphos 
and  Burlington  Railroad  Company.    Be^md,  * 
sU  that  part  whose  title  was  taken  in  the 
name  of  Ballou  was  paid  for  by  the  funds  of 
the  Toledo,  Delphos  and  Burlington  Railroad 


sumed  and  paid  by  the  Toledo,  Delphos  and 
Burlington  Railroad  Company,  as  a  consid- 
eration at  the  appropriation  ay  the  latter  of 
all  the  franchises  and  property  of  the  former. 
Whateyer,  therefore,  may  be  said  as  to  the 
scheme  and  plan  of  the  parties  who  in  the 
spring  of  1880  were  in  control  of  the  Toledo, 
l>elphos  and  Burlington  Railroad  Compsny, 
the  fact  remains  undisputed  that  its  mortgage 
of  January  17,  1880,  coyered,  in  terms,  all 
subsequently  acouired  terminal  facilities  in 
the  City  of  Toledo ;  that  purchasers  of  bonds 
secured  thereby  were  inyited  to  inyest,  on 
the  strength  of  representations  by  the  com- 
pany that  it  coyered  the  terminal  facilities ; 
that  the  title  to  the  larger  portion  of  these 
terminal  facilities  passed  directly  and  unin- 
cumbered by  anyone  to  the  Toledo,  Delphos 
and  Burlington  Railroad  Company ;  that  as 
to  those  portions  whose  title  passed  to  Ballou 
and  the  Toledo  and  Qrand  Rapids  Railroad 
Conipany,  the  purchase  price  was  paid  by 
the  Toledo,  Delphos  and  Burlington  Raif« 
road  Company;  and  that  the  mortgages 
which  they  respect! yely  executed  to  the  Cen- 
tral Trust  Company  were  not  giyen  to  secure 
independent  debts,  but  simply  as  collateral 
to  the  terminal  trust  bonds. 

We  do  not  question  the  proposition  in- 
yoked  by  counsel  for  appellant,  that  a  mort- 
gage with  an  ''afte^-acquired  property" 
clause  creates  a  lien  upon  property  subse- 
quently acquired  only  when  it  is  acquired, 
and  in  the  condition  in  which  it  is  acquired, 
and  subject  to  all  existing  liens;  nor  the 
other  proposition,  that  the  ownership  by  one 
corporation  of  the  stock  of  another  will  not 
of  Itself  preyent  the  creation  of  a  new  and 
independent  lien  upon  the  propott^  of  the 
latter,  as  adjudged  in  the  case  of  WtUiamsun 
T.  New  Jeney  8,  B,  Oo,,  28  K.  J.  £q.  278, 
20  N.  J.  £q.  816.  Tet  we  think  those  prop- 
ositinos  are  not  declsiye  of  the  case  here 
presented.  The  mortgagor  in  the  two  mort- 
gages of  January  and  June,  1880,  hield  the 
legal  title  to  a  large  portion  of  the  terminal 
facilities,  and  was  the  equitable  owner  of 
substantially  the  rest.  Its  first  mortgage, 
its  expressed  purpose,  was  a  lien  upon  those 
terminal  facilities.  Ko  Hen  was  eyer  placed 
by  the  holdera  of  the  legal  title  on  that  por- 
tion of  the  right  of  way  and  terminal  facili- 
ties which  did  not  stand  in  the  name  of  the 
Toledo,  Delphos  and  Burlington  Railroad 
Company,  to  secure  any  new  and  independ- 
ent obligation.    These  collateral  and  subse- 


Company, 'and' therefore  it  liad    the  full  i  quent   mortgages    were    in   terms   only  to 
*  e  title,  and  he  had  only  the  naked  strengthen  the  security  already  giyen  by  the 


v^ompany, 
equitable 


legal  title  in  trust  for  its  benefit.     I^rd, 

the  incumbrance  which  he  placed  upon  it  In 

the  tripartite  agreement  was  not  security  for 

&n  independent  lien,  but  simply  additional 

security  for  the  terminal  trust  bonds  issued 

ifisii   ^  *^®  T'oledo,  Delphos  and  Burlington  Rail- 

"3J   road  Company.    JPimtrth,  the  mortgage  ffiyen 

by  the  Toledo  and  Grand  Rapids  Railroad 

Company,  which  was  generally  of  its  right 

of  ^ay  and  terminal  facilities,  was  not  to 

aecare  an  independent  debt,  but  the  already 

inned  termixud  trust  bonds  of  the  Toledo, 

Delphos  and  Burlington  Railroad  Company. 

Wfh,  all  the  indebtedness  of  the  Toledo  and 

Grand  Rapids  Railroad  Company  was  as 

U8  U.  8.  U.  8..  Book  84. 


terminal  trust  mortgage.  If  they  had  never 
been  executed,  can  there  be  a  doubt  that  on 
a  foreclosure  the  trustee  in  either  the  mort- 
gage of  January  17,  1880,  or  the  terminal 
trust  mortgage,  could  have  subjected  to  its 
lien  all  property  in  fact  a  part  of  the  right 
of  way  and  terminal  facilities,  whether  the 
title  of  the  company  thereto  was  either  legal 
or  equitable?  They  therefore  only  put 
into  writing  that  which  was  already  and  in 
equity  the  obligations  resting  on  the  prop- 
erty. So,  whatever  may  have  been  the  secret 
thought  and  scheme  of  the  parties  controll- 
ing tiie  management  of  these  railroad  com- 
panies, we  are  of  opinion  that  the  yarious 
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properties  included  in  the  right  of  way  and 
iurminal  facilities  became  in  fact  subjected 
to  the  lien  of  the  two  mortgages  of  January 
and  June,  1880,  executed  oy  the  Toledo, 
Delphos  and  Burlington  Railroad  Company. 
At  least,  that  is  true  of  all  properties  whose 
title  passed  to  the  Toledo,  Delphos  and  Bur- 
lington Railroad  Company.  Certain  prop- 
erties whose  title  did  not  thus  pass  were  by 
the  decree  exempted  from  the  operation  of 
this  lien. 

We  think  there  was  no  error  in  the  ruling 
of  the  Circuit  Court,  and  itMdeoneiit^fflrtnea, 


[6M]     WILLIAM    CRBS8EY     m    ajl,,    Appti., 

HERMANN  MEYER  m 


(See  8.  0.  Beporter*s  ed.  WHSBB). 

Ltuhm  and  Umiiathni  in  s^tfi^y— tu^  offoimt 
BtaU—drfoMe  qf  lache$, 

L  An  action  by  a  creditor  of  a  State,  not  against 
hto  debtor,  but  against  Its  debtoca,  to  secure  an 
appropriation  of  their  debts  to  It  to  the  8atl8ftu>- 
tlon  of  Its  obligations  to  hinu  Is  In  the  nature  of  a 
personal  action  by  one  Individual  against  an- 

•  othen  and  as  against  such  a  salt,  laches  and  ttml- 
tattons  are  tn  a  oourt  of  equity  sufficient  defenses. 
Such  a  suit,  brought  thirty-six  years  after  the 
settlement  between  the  State  and  its  debtors,  and 
nineteen  years  after  the  time  fixed  by  that 
settlement  for  the  last  payment  by  them,  cannot 
be  sustained. 

SL  Although  a  State  may  enforce  all  obligations 
due  to  It,  no  mattiar  what  period  of  time  may 
have  Interrened,  yet  that  right  Is  penonai  to  the 
soyerelgn,  and  does  not  pass  to  any  of  Itscredlt- 
ois;  and  Its  Interventloo  andappearaooe  In  a  suit 
brought  by  a  creditor,  as  against  Its  debtors,  does 
not  give  to  such  creditor  Its  soTereIgn  exemption 
from  liability  to  the  Statnte  of  LimttatioM  and 
the  defense  of  laches. 

SL  In  a  suit  by  a  creditor  of  a  State  to  subject  debts 
due  to  it  to  the  payment  of  his  chdm,  brought 
nineteen  years  after  the  payment  of  such  debts 
was  due  from  them  to  it,  the  fact  that  much  liti- 
gation had  interyened  during  those  years,  and 
that  bankruptcy  proceedings  were  pending,  to 
which  phdntUf  was  not  a  party,  is  no  answer  to 
the  defense  of  staleneas  of  the  claim. 

[No.  145.] 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  IHk 
trict  of  Louisiana,  dismissfaig  a  suit  seeking  to 
charge  defendants  for  sums  due  from  them  to 
the  ^ata  and  to  apply  the  same  upon  a  debt 
doe  from  the  State  to  jdaintiir.    4tfnned. 

Statement  by  Mr,  Juetiee  Brewsrt 

The  Consolidated  AModatlon  of  the  Plant- 

Mens  mils  opoimt 

Am  to  sf  Mt  ef  sCoCs  ilsotifuwi  emd  tows,  In  rsonrd 
Id  Statnts  cfLiwiffaflowi,  wpon  P^Htsd  States  eotirti^ 
see  note  to  BhBSodorf  ▼.  Taylor,  SdBS. 
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ers  of  Louisiana  was  a  banking  corporatloo 
establishment  by  an  Act  of  the  Legislature 
of  that  Bute  of  date  March  16,  1837,  as 
amended  by  an  Act  dated  February  19.  1828. 
The  capital,  as  fixed  by  the  first  of  tboaa 
Acts,  was  two  millions  of  dollars,  which 
was  to  be  raised  by  means  of  a  loan  obtained 
by  the  directors  of  the  corporation.  The  Act 
also  provided,  in  section  3,  for  stock  to  the 
extent  of  flye  thousand  shares  of  five  hundrc^i 
dollars  eadi,  or  a  total  of  two  millions  and 
a  half  of  dollars.  As  security  tar  their  sub- 
scriptions to  this  stock,  which  could  be  taken 
only  by  planters  and  was  transferable  onlv 
to  them,  the  subscribers  were  U^  giro  ren'l 
estate  mortgages,  and,  to  obtain  the  capiul 
as  named,  for  the  business. of  the  institution, 
the  corporation  was  to  issue  bonds  payable, 
respectively,  in  five,  ten  and  fifteen  years. 
The  thought  and  purpose  were  that  the  sub- 
scribers should  not  aavanoe  any  money,  but 
that  the  consolidation  of  their  credit  in  one 
institution  would  enable  it  to  secure  an 
abundance  of  capital,  and  that  the  profits  of 
that  capital,  used  in  the  banking  businea&. 
would  be  sufficient  not  only  for  the  expenses 
of  the  corporation,  but  also  to  discharge  the 
liabilities  assumed  by  the  stockholders  by 
their  mortgages  to  tiie  institution.  The 
amendment  of  the  Act  of  the  succeeding  year 
increased  the  authority  to  borrow,  from  two 
millions  to  two  and  a  half  of  millions  dol- 
lars, and  the  stock,  from  two  and  a  half  to 
three  millions  of  dollars.  It  also  provided 
that  the  State  should  issue  its  boncu  to  the 
institution  to  the  amount  of  two  mi  11  ions 
and  a  half  of  dollars ;  that  it  should  take  all 
the  securities  of  the  stock,  with  acoompaay- 
ing  mortgages,  and  also  receive  a  bonna  of 
one  mil  1  ion  of  dol  lars  in  stock.  Tliis  acheoie 
was  carried  out ;  the  bonds  of  the  State  were 
issued ;  the  stock  was  subscribed,  and  the 
corporation,  possessed  of  capital,  went  into 
the  banking  business.  The  subacriben  to 
the  capital  stock  paid  nothing,  bat  simply 
gave  their  secured  notes  to  the  coq>onition. 
The  State  issued  to  the  institution  Its  oiwn 
bonds  for  two  and  a  half  millions  of  dcdlcra 
Li  other  words,  the  State  furnished  the  capit 
and  secured  itself  by  individual  obllgauo 
The  first  series  of  state  bonds  were  paid  as 
tiiey  became  due,  but  by  authority  of  the 
Act  of  March  81,  1885,  for  the  remainder  new 
bonds  were  issued,  payable  in  1848.  The 
banking  scheme  was  a  failure.  Tlia  bank 
continued  in  business  until  1848,  whsA,  em 
November  17,  its  charter  was  declared  for- 
feited for  insolvency,  at  a  suit  of  the  Stale. 
In  anticipation  of  this  decree  of  forfaltm, 
the  Legislature  of  1848  passed  fdor  Ads: 
one,  entitled  **  An  Act  to  Revive  the  Qiarten 
of  Several  Banks  Located  in  the  City  of  New 
Orleans,  and  for  Other  Purposes,*  approved 
February  5:  another,  to  amend  tlua  Act 
approved  March  7 ;  another,  approved  Maick 
11,  relieving  from  the  rule  reaoiriaf  tta  rs- 
inscription  of  mortgages  at  tiie  date  of  ton 

Sears  from  registry  the  mortgagea  givea  bj 
lie  stockholders  to  this  bank:  and  fourth 
of  March  14,  entitled  **  An  Act  to  Provide  for 
the  Liquidation  of  Banks.*  This  last  Acs! 
provided  forfeiture  prooeedinn  in  the  name 
of  <4e  State,  and  for  the  appoTntB»ent  by  the 
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Kvemor  of  a  board  of  managexB  to  wind  up 
afEain.     On  April  0,  1848,  another  Act 
was  paased,  declaring  that  the  assets  of  this 
bank  should  remain  in  the  possession  and 
nnder  the  exclusiTe  management  of  the  State 
until  the  final  payment  of  all  bonds  issued 
to  it  bj  the  State.  _  On  April  6,  1847,  an  Act 
was  passed  authorizing  the  managers  of  the 
bank  to  extend  by  indorsements  the  bonds  in 
fsTor  of  1^8  bank  issued  by  the  State  to  six, 
nine,  twelve,  fifteen  and  eighteen  years,  with 
a  privilege  to  each  stockholder  to  dischar^ 
his  obligation  to  the  bank  and  cancel  his 
subscription  by  surrendering  bonds  of  the 
&271    ^^^^  proportionate  to  the  amounts  due  from 
him  by   nis   subscription.      It  was  further 
provided  that  the  managers  should  require 
such  annual  or  periodical  payment  by  the 
stockholders  as  would  finally  pay  the  bonds 
due  the  State ;  and  that  the  amount  might  be 
distributed  through  the  succeeding  seventeen 
years.    This  legislation,  so  far  as  any  action 
on  the  part  of  tihe  bank  was  necessary  to  give 
it  force,  was  accepted.    On  examination,  it 
was  found  that  the  deficiency  of  assets  would 
be  about  $500,000;  and  that  a  contribution 
of  one  hundred  and  two  dollars  per  share, 
payable  in  seventeen  equal  annual  install- 
ments, would  be  sufficient  to  pay  off  these 
bonds,    and   such  an  assessment  was  duly 
ordered. 

This'  suit  was  conmienced  by  the  filing  of 
a  bill  in  the  circuit  court  of  thp  United 
States  on  December  12,  1888,  by  William 
Cressey,  an  alien,  against  the  bank  and  its 
board  of  managers  and  directors ;  and  after- 
wards, by  an  amended  bill,  filed  January  24, 
1884,  against  a  laree  number  of  stockholders, 
setting  forth  the  plaintiff  *s  ownership  of  cer- 
tain bonds  issuea  by  the  State  under  the  Act 
of  1847,  portions  of  which  bad  been  paid, 
and  seeking  to  charge  these  stockholders  for 
the  unpaid  portion  of  the  amounts  due  from 
them  under  the  settlement  of  1847,  above 
referred  to.  Subsequently,  the  State  of 
Louisiana  intervened,  and  was  admitted  as  a 
party  pro  intereue  auo.  On  proofs  and  hear- 
ing, the  defenses  of  the  stockholders  were 
nitained,  and  the  bill  as  to  them  dismissed. 

Jfiwfs.  WaUer  B,  Boger$,  Qeorfi^  A.  Klng^ 
and  Oharles  W.  Homor  for  appellants, 
ifestra.  J»  D.  Boi&ae  and  Wm,  Orant  for 

appellees. 

Mr,  JusUee  Brewer  deliyered  the  opinion 
of  the  court : 

One    proposition   alone  requires    notice. 
This  was  an  action  by  a  creditor  of  the  State, 
ikot  against  his  debtor,  but  against  its  debt- 
528]    on,  to  secure  an  appropriation  of  their  debts 
to  it  to  the  satisfaction  of  its  obligations  to 
^im.     It  is  a  proceedins  of   a  garnishee 
nature.    The  appearance  of  the  State,  volun- 
tarily, its  application  to  be  made  a  party  pro 
tat«rvts0  9UO,  may  avoid  all  questions  as  to 
tbe  right  of  the  plaintiff  to  maintain  this 
fuH.    Conceding  that  such  a  suit  is  proper, 
it  still  remains  in  the  naturs  of  a  personal 
Action  by  one  individual  against  another. 
As  against  such  a  suit,  laches  and  limitations 
ue  in  a  court  of  equity  ioffldent  defenses. 
The  settlement,  which  n 
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was  pnctically  be- 


tween the  State  and  its  debtors,  was  made  in 
1847.  Thirty-six  years  thereafter  this  bill 
is  filed.  If  the  time  for  full  payment  given 
by  the  settlement  of  1847  is  subtracted,  this 
suit  was  commenced  nineteen  years  after  the 
time  fixed  by  that  settlement  for  the  last 
payment  had  passed.  Limitation  and  laches 
forbid  Uiat  this  suit  should  be  sustained.  It 
may  be  Uiat,  as  against  the  sovereign,  no 
Statutes  of  Limitation  run;  and  it  may  be 
that,  in  the  court?  of  Louisiana,  the  State 
may  enforce  all  obligations  due  to  it»  no 
matter  what  period  of  time  may  have  inter- 
vened since  they  were  assumed;  but  th^l 
right  is  personal  to  the  sovereign ;  it  doa; 
not  pass  to  any  of  its  creditors ;  and  its  in- 
tervention  and  appearance  in  a  suit  brouglg] 
by  a  creditor,  as  against  its  debtors,  does  not 
give  to  such  creditor  its  sovereign  exemption 
from  liability  to  the  Statute  of  Limitation 
and  the  defense  of  laches.  Whatever,  there- 
fore, might  be  true  if  the  State  of  Louisiana 
were  suing  in  its  own  courts,  this  suit  must 
be  treated  in  the  federal  courts  as  one  by  an 
individual  against  individuals ;  and,  brought 
nineteen  years  after  by  the  terms  of  settle- 
ment between  the  State  and  its  creditors  the 
last  payment  was  due  from  them  to  it,  must 
be  aa judged  a  stale  claim.  The  decisions  of 
the  Supreme  Court  of  Louisiana  are  in  accord 
with  this  conclusion.  Louitiana  PlatUen 
Amo.  r.  LoTd^  85  La.  Ann.  488.  That  case 
was  the  counterpart  of  this,  and  the  final 
conclusion  of  that  court  was  against  the  right 
to  maintain  the  action  and  on  the  ground  of 
the  staleneas  of  the  claim.  The  fact  that 
much  litigation  had  intervened  during  these 
years,  that  bankruptcy  proceedings  were 
pending,  avails  nothing  to  tills  plaintiff,  who 
was  no  party  thereto. 
ThA  ddoree  i9  qfflrmed. 


OASB    MANUFACTURING    COMPANY, 

J%f,  in  Brr.p 

«. 

FBTER  H.  SOXMAN  mt  ai.. 

(Bee  8.  a  Beporter*s  ed.  481-4n.) 

JMdenee  thai  nciei  W0n  received  at  mtpm  " 
finding  btf  eouri—aet$  ^  finandal  manager 
bind  oompany. 

1.  Where  the  plaintiff  alleaesthat  his  aooeptanoe 
of  the  notes  of  a  ttmlted  liability  oompany  was 
thiooffh  aainlstaica,  parol  evldenoe  that  defend 


NocB.— .Asto  odmfMCofM  or  deekMnoMofw  of  prfn- 
etpol  amd  cwmt,  when  eoidatice,— see  naU  to  Leeds 
V.  Hazine  Ins.  Ooi  of  Alexandria,  4:  SB8. 

^  to  «#'«6<  «/ odmiMlOftt  qT  SMvtfMT,  after  diMOiw. 
Mofi,  of»  Mi  eopcMtnsrt.-sse  naU  to  Ihompsoo  t. 
BownMUUlB:  788. 

Am  to  deeiaroUone  cf  vendor  of  ehattOe;  odmitrtMI. 
Uy  oQoMvd  eandce,— see  note  to  Jooas  v.  Bimpsoa, 

AMio  vaini  eoiOenee  as  to  MB  or  nolo;  admlsrtHo 
for  vihat  purposes,— see  nolo  to  Bank  o<  United 
Btaftee  ▼«  IHiiid,  8:  SlflL 

^  Co  fMMiol  eoCdeiMec/ preoioiie  iM0oMaMoM^  «fti« 
odmimMs  to  ageeta  wrUten  contruyl,  sesaoUtp 
fTnlon  Mot  Is,  Ins.  Oo,  v*  Mowi7t8iB8Mb 
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Ooc  Tsn^ 


[432 


anti  ptopoeedtooifaniisaeorpowUon  with  Mm- 
ttedUabflttyand  that  Ms  dbUgatlOM  wera  to  be 
fflveo  for  the  irarohafle  out  of  which  the  debt 
arooe,  it  edmlMfble  to  show  that  the  eabaequent 
aoceptanoe  of  wacHk  notei  was  within  the  mean- 
tng  of  the  oontiaeti 

&  Whece  the  trial  li  b  j  the  ooort  wtthout  a  jiny, 
and  there  la  erldenoe  whloh  properly  iostatDS  a 
flndtnff  of  the  ooort.  thia  oourt  will  aooept  the 
finding  aa  oonolnalTe, and  will  ingulieno  further 
Into  the  terttmooj  than  It.  wonld  In  the  oaae  of  a 
▼erdlotbjaJiuT. 

t.  Where  one  li  llnanelal  manager  of  a  oompany, 
hia  acta  bind  the  oompanj,  and  It  oannot  repudi- 
ate Its  Uabllltj  therefor, by  ahowlngthai  be  In 
faot  had  no  anthorltr. 

[No.  ISO.] 

Argnsd  /m.  16,  29, 1891.    DeeUML  Mardk  $. 

1891. 

IN  ERROR  tothe  Oiroait  Ooort  of  the  United 
States  for  the  Weatem  District  of  Pennsyl- 
Tania  to  review  a  Judgment  for  defendants  in 
an  action  to  recover  the  value  of  machinery. 
Aptrm^d, 

Statement  bj  Mr.  IitiHee  Brew«rt 
The  Oase  Manufacturing  Oompanv,  plaintiff 
in  error,  is  a  corporation  located  at  the  Otty  of 
Oolumbus,  State  of  Ohio,  and  engaged  in  the 
manufacture  and  sale  of  flour-milling  machin- 
ery. On  the  8th  of  December,  1888,  an  order 
was  sent  to  Its  home  office,  received  and  ap- 
proved on  tiie  11th  of  December,  which  order, 
omitting  immaterial  matters,  was,  with  the  ao> 
oeptance,  as  follows: 

"(Form  Ka  i.) 

"  This  form  to  be  used  where  machinea  are 
ordered  for  changing  over  a  mill,  but  where 
the  millwriffht  work  is  not  done  by  the  Oase 
Manufactunng  Oo.  Fill  up  three  of  these 
blanks;  one  for  the  purchaser,  one  for  the  Oase 
Manufacturing  Oo.  and  one  for  Uie  salesman. 
Fill  up  blanks  carefully.  This  contract  to  be 
binding  only  when  signed  by  the  C^ae  Manu- 
facturing Oompany,  at  its  home  office  at  Ool- 
umbos,  Ohio. 

**Latrobe^Dec.  8Ui.  1888. 
"  The  Oase  Manufacturing  Oo.,  Oolumbus.  O.: 

"  Please  ship  the  undersigned,  as  near  the 
first  day  of  Feb.,  1888.  as  pcisible,  the  follow- 
ing machinerv  at  and  for  the  price  of  eight 
thousand  dollars.  .  .  .  We  anee  to  receive 
and  pav  freight  on  the  same  and  place  them  in 
our  mill  according  to  your  directions;  to  sup- 
plv  the  necessary  power  and  appliances  and 
other  machinery  required  to  obtain  the  best  re- 
sults, using  proper  diligence  in  placing  and 
starting  the  ssme.  After  starting  them  we  are 
to  have  thir^  days'  running  time  in  which  to 
test  them,  when,  if  found  up  to  your  guaran- 
tee, we  will  settle  for  the  same  by  paying  9,000 
dollars  cash,  3,000  dollars  by  note  due  12 
months  after  accepting  of  the  machinery,  and 
4,000  dollars  by  «ote  due  18  months,  at  6  per 
oent  interests 

"  Too  to  goarantee  that,  with  necessary  pow- 
er and  proper  management,  the  machinea  shall 
have  oapad^  for  from  100  to  110  barrels  of 
floor  In  twentv-foor  hours;  that  they  shall  per- 
form the  wori  th^  an  intended  to  do  as  well 
as  any  machines  now  in  use  for  the  same  pur- 
pose and  the  results  to  be  eqoal  to  those  ob- 1 

10i« 


tained  from  any  of  the  roller  or  other  modem 
systems  of  milling  now  in  ose  In  this  ooontry 
iMinff  the  same  mdes  of  wheat  and  an  eqoivm- 
lent  line  of  macninery.  We  agree  to  be  respon- 
sible for  any  dama|;e  or  loss  by  Are  or  otberwka 
to  said  machines  after  they  rMch  as,  and  agret 
to  make  no  claims  for  damagea  on  account  of 
delays  incident  to  starting  op  said  mUl. 

"The  title  to  said  machines  shall  remain  la 
and  not  pass  from  you  until  the  aame  are  paid 
for.  and  until  all  the  notes  given  therefor  an 
fully  paid;  and  in  default  olpay ment  as  above  r. 
affreed,  you  or  yoor  agent  may  take  poasesaios 
01  and  remove  said  machines  without  lefsl 


C 


"Latrobe  Milling  Oa 
"P.  H.  Soxman,  Prea. 
••H.  0.  Best»  8e^. 
"D.  J.  Soxman,  TreaiL 
*'  P.  O.  address,  Latrobe,  Ooon^  of  Weal* 
moreland.  State  of  Pennsylvania. 

"Shipping  address,  Latrobe,  Ooonty  of 
Westmoreland,  State  of  Pennsylvania. 

'*We  accept  the  above  order  opon  the  condi- 
tions named,  and  hereby  make  the  awiran^ 
above  set  forth  this  11th  oay  of  December,  1883, 
at  Odombus,  Ohio. 

"Oase  Manufacturing  Oa, 
"By  O.  Watson,  Ft." 
**A11  settlements  must  be  made  with  and  all 
notes  ffiven  and  moneys  paid  direct  to  the  Oase 
Manufacturing  Oo.** 

On  the  20th  of  October,  1884,  the  machlneiy 
having  idl  been  furnished  and  the  miU  startecC 
a  settlement  was  made  by  the  purchasers  with 
Uie  same  agent  of  plaintiff,  Davis,  who  had 
negotiated  the  sale  In  the  first  instance.  Hav- 
ing already  paid  one  thousand  dollars,  a  check 
was  given  for  one  thousand  mon,  which  waa 
paid;  and  two  notes,  one  for  two  thousand  dd- 
lars,due  in  one  year,  and  one  for  four  thousand, 
due  in  eighteen  months.  These  notes  were  not 
signed  ^t^  the  name  of  the  Latrobe  MilUi^ 
Oompany,  but  were  signed  "P.  H.  Soxman, 
Poes^t;  H.  0.  Best,  Sec'y,"— with  the  seal  bear- 
ing the  name  "Latrobe  Milling  OcMnpany, 
Limited,"  impressed  upon  it  The  agent 
brought  these  notes  and  money  back  to  Oolum- 
bus,  and  turned  them  over  to  Mr.  Sbougb,  then 
actlDff  manager  (Mr.  Watson  the  presideot,  be- 
ing ID).  The  contract  was  maoe  when  Mr. 
Watson  was  both  president  and  the  active  man- 
ager of  the  affairs  of  the  Oompany.  On  receiv- 
ing these  notes  Mr.  Shough,  dissatisfied  with 
their  form,  wrote  this  letter:  [494] 

"Oolumbus,  Ohio,  October  20, 1881 
"Latrobe  Milling  Oompany,  Latrobe.  Pa. 

*'Dear  Sir:  Mr.  Davis  nas  handed  us  yoor 
settlement,  which  h  all  sstisfactory,  with  the 
exception  that  the  notes  are  not  properly  signed. 
They  are  only  signed  by  the  preaiaent  and 
secretary.  They  should  be  signed  'The  La> 
trobe  Milling  Oompany,  Limited,'  by  P.  H. 
Soxman,  president,  and  H.  0.  Best,  aecretary, 
and  your  seal  attached.  If  you  an  wflUng  to 
put  them  in  proper  shape  we  will  send  yoo  the 
notes  with  new  ones  filled  out  for  yoo  to  sign 
and  retom;  otherwise  yoor  settlement  la  very 
satisfactory,  and  we  an  fflad  to  place  yoo 
among  our  long  list  of  friends.  We  an  obliged 
to  yoo  for  yoor  good  letter,  as  well  as  yoor 
settlement,  and  we  shall  endeavor  to  oae  U 

Its  U.S. 


Cabb  HAiTOTAOTnRizis  Co.  V.  Boxiuv. 


Uable  to  tbe  ezt«nt  of  the  pro'pei^  they  hold, 
willing  U  ^o  what  ti  jail  and  tj^ht.'we  wul 


of  uie  propertT,  uid,  twUenng  that  '70°  ue 

willing  r  -"-  -^-'  '-  '—■  — ^  ■^-'•- '■■ 

■ik  jou  . 

Thti  i)ol«a  run  for  a  loog  time,  and  there  being 
no  other  security  on  them  we  aak  you  to  do 
this  for  OB.  Bhould  your  mill  buni,  as  It  !• 
liable  to  do,  tfaeo  it  wonld  be  optional  with  yon 
wbelheryonpayoBorDOt  Tou  wllinccMrpife 
that  this  Is  busmeis,  and,  while  we  have  all  llie 
confidence  In  you  and  have  veiy  flattering  re- 
ports about  yoa,  at  the  same  time  you  will 
nndentand  that  It  Is  the  bustneM  way  of  dolnr 
and  we  have  do  doubt  bat  what  Jon  will  I 
willing  to  Krant  out  Kqaest. 

"Aw^tmg  yonr  early  replr  and,  with  be 
wldicB,  we  are,  etc,  youTS  truW, 

"The  Case  HanufactoTing  Co., 

"By  ShoDgh." 

Babeequently,  tlM  milling  company  lent  the 
following  letter: 

"L8t^ob^  Pa.,  December  8, 188t 
"Cue  Manufacturing  Company. 

"Dear  Blr:     Indoaed  And  oolea  corrected  ■■ 
requested;  also,  thelnsuranoe  poller  for  iS,O0O, 
which  yoa  will  tetuiv  to  me;  will  pleuae  par- 
don, M  aecreUiy  baa  been  on  the  toad  and  la 
[*35]    Qo,  gi  iiome  yet,  and  I  thoucbt  It  my  duM 

■■'--         jnaturo, '-       ' 

if^t  alo 

npele  n . 

BcroM  the  way,  a«  Be  haa  reduced  the  price  to 
eotUng,  Tls.,  f4.8S  par  barrel  of  flour,  bat  the 
ntee  bdonga  to  the  one  wbo  hae  tbe  mon  Hnd 
to  (land  up  to  IL 
"Touia  reapeotfni];, 

"lAtrobo  IDmng  Oo., 
"D.  J.  6." 

To  which  letter  the  plaintiff  letamed  tbia 
nply: 

■■Columbus,  Ohio,  Deoember  4,  1884. 
"lAtrotM  tUUlngOompany,  lAtrobe, Fk. 

"Dear  Bin;  We  are  In  receipt  of  tbe  nolM, 
vhich  ate  all 'O.  K.;' alao the  iDBuraoce  polldes, 
which  we  will  have  tbe  tranafex  made  on  aiKi 
lettined  to/ou  to  IM  ilgned,  and  have  yonr 
went  then  bidane  tbe  tranafer.  At  the  price 
Cbamben  Is  aellioc  floni  there  nuelj  Is  a  Iom 
In  It.  and  we  hope  it  won't  take  him  long  to  see 
his  folly  and  leMore  the  price,  M>  that  yon  can 


ugetUDghlBifgnature,u>Kndtoyou.  T%e 
mill  fi  running  nf^t  along,  only  we  have  e 
hard  time  to  compete  wlUi  Mr.  Cbamben, 


Ptnr,  limited,' lir  which  tbe  Uablllty  of  the 
PuOes  Interested  In  the  new  aMOcUtloa  was 
Umlted  to  the  amount  of  the  capita]  stot^  and 
U>e  notes  glTen  In  the      ■'       "" 

iMr.fi. 


„ — -^ ^^.    Hr.Wataoo, 

the  president  of  the  plalntiD  corpontlon,  died 
in  Ibe  winter  of  1884-80.  Thereafter,  John  F. 
O^evee  became  its  secretarr  and  treaaurer  and 
general  mansser  of  ita  affalra.  The  flnt  note 
not  being  paid  when  due.  In  the  fall  of  1881, 
Oglevee  vlsiled  Lairolte  to  look  after  Its  pay- 


ment. Bubse<]ucnt1l%«mmlning  the  records 
la  ihe  GountT-aeat  of  Westmoreland  Conn^,  Id 
which  lAtrabe  Ilea,  he  found  Judgments  against 


a 

^_ ,  .  Judgments  against 

the  milling  company  and  mortgages  upon  its 
property.  Shortly  after  tbia  dficoTei]' he  re- 
turned to  Columbus,  and  thereupon  ttie  plalDllff 
Companr  returaed  the  two  notes  which  It  had 


and.  In  lieu  of  the  second,  a  new  note  executed 
by  the  Latrobe  Milling  Company,  and  not  by 
He  limited-liability  company.  Tbe  defendants 
refused  to  comply  with  thu  demand,  and  re- 
turned tbe  notes  lo  the  ^otiC.  Thereafter 
this  salt  was  brought  To  this  suit  the  de- 
fendants pleaded  that  It  was  understood  at  the 
time  of  the  original  contract  that  they  w —  '* 


given  for  deferred  payments.  Seoondlr,  that 
after  tbe  organization,  and  after  the  dellrei?  of 
the  maehlnetj,  the  plaintiff,  with  knowledge  of 
the  facts,  acccepted  the  notes  In  full  payment 
and  saUafacUon  of  the  dtU.  When  the  cast 
came  on  for  trial,  a  Jar;  was  waited.  Find- 
ings of  fact  were  inade,  and  a  Judgment  en- 
tered thereon  in  favor  of  defendants,  to  nrlew 
which  these  proceedings  in  error  nave  bean 
brought  to  this  ooint. 

Jfosrs.  Cbmm.  E.  Burr,  t»M,  EL  Koor*- 
b«»d  and  Amst  WiOtm,  for  plalntlS  in  errM: 

Parol  erldeooe  of  a  conteoiporBneous  Terbal 
understanding  Is  faiadmiMible  to  yrj  or  em- 
tradlct  a  written  contract 

Rouar^y.  7^loma«,U  Ohio  Bt  801;  Martin 


meJiea  an  not  administered  in 

rostm,  Sl'n.  B.  90  How.  9  (IS: 
.  AiM<PBX>rM,  S2  V- a  11  How. 


Tbe  verbal  coutraot  which  tbe  evidence  was 
^ertA  to  prove  was  so  far  out  of  tbe  ordinaiy 
bensactloo*  of  sale  that  the  defendants  were 
ehaigeable  with  the  knowledge  that  Davis  had 

)  power  to  make  ft. 

^tofy.  Agency  <8tb  ed.)  8  flO,  and  wb  «- 

Tbe  GOnversaUona  wen  tberwMV  InadmlMt- 
ble  to  diane  the  oompany,  and  ahonld  have 
(Men  excluded-  _  _ 

WaiA  T.  aarU9rd  P.  1m.  Ot.n  H.  T.  6; 
atari  T-  Mitropdaan  BanA.  S  Doer,  S41,  MS; 
^rnari  t-  m^Sir,  H  Me-  411;  i>f<M«  r. 
MoiOiattati IM.  (fa.HH.J.Ii.  aaS;  Amiwt. 
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^$en,  8  Hill,  279;  Ifeto  York  L.  Im.  Co.  t. 
FMi^,  117  U.  B.  510  (20:  084). 

If  the  debtor  gives  his  own  note  for  a  debt, 
it  will  not  be  an  absolute  payment  unless  it  is 
taken  as  such  by  the  agreement  of  Uie  par- 
ties 

Bandolpb  Oom  Pftper,  g§  1600, 1684, 1646; 
Btonr,  Prom.  Notes,  ^  104,  note  1,  and  cases 
dtedf;  TheKimbaU,  70  U.  8. 8  Wall.  46  (18: 68); 
Dintney  ▼.  Hiek$,  65  U.  8.  14  How.  240  (14: 
404);  Blby  ▼.  Uoope9,  1  Pennypacker,  175;  Mc- 
Intyre  y.  Kennedy.  20  Pa.  448;  League  y.  War- 
ing, 85  Pa.  244;  Merriek  v.  Baury.  4  Ohio  8t 
60;  Duton  ▼.  Eoldroyd,  7  El.  &  Bl.  008. 

The  intention  to  make  a  note  a  satisfaction 
of  the  original  note  or  debt  must  not  be  left  to 
mere  inference,  but  must  be  clearly  proyed. 

Meseri,  W,  H,  Young,  J.  A,  Marchand  and 
Paul  H.  Gaither  for  defendants  in  error. 

Mr,  Juitiee  Brewer  delivered  the  opinion 
of  the  court: 

The  first  question  is  as  to  the  admission  of 
the  testimony  of  H.  0.  Best,  a  witness  for  and 
one  of  the  aefendants,  as  to  oonyersaUons  be- 
tween them  and  the  plaintiff's  agent,  Davis,  at 
the  time  the  original  contract  was  signed .  The 
scope  of  this  testimony  was  substantially  that 
they  proposed  to  organise  a  corporation,  with 
limited  Uability;  that  the  purchase  was  to  be 
made  in  the  interest  of  such  corporation,  and 
that  its  obligations  were  to  be  nven  for  the 
deferred  payments.  The  contention  is  that  this 
testimony  varied  the  original  contract,  and  was 
therefore  inadmissible. 

The  first  and  obvious  reply  Is  that  it  makes 
against  the  contention  of  plaintiff  that  its  ac- 
ceptance of  the  notes  of  the  limited-liability 
company  was  through  a  misunderstanding. 
Whatever  obligations  may  have  been  assum^ 
by  the  original  contract,  the  fact  that  the 
plaintiff  knew  that  the  contemplation  of  the 
purchasing  parties  was  a  limited-liability  com- 
pany, and  that  on  the  delivery  of  the  machin- 
ery it  accepted  the  notes  of  such  company,  is 
evidence  strong,  if  not  ooDvindng,  that  its 
acceptance  of  such  notes  was  not  through  a 
mistake,  but  from  a  recognition  of  the  under- 
standing between  the  parues  at  the  time  of  the 
originalcontract.  How  can  the  plaintiff,  know- 
ing that  the  expressed  understanding  of  the 
purchasers  at  the  time  of  the  original  contract 
was  the  creation  of  a  limited-liability  com- 
pany, and  the  giving  of  its  notes  in  satisfaction 
of  the  deferred  payments,  now  be  permitted  to 
say  that  the  written  contract  spoke  of  no  such 
limited-liability  company,  and  that  it  took  the 
notes  of  such  a  companythrough  misunder- 
standing and  mistake?  whatever  other  sig- 
nificance and  value  such  testimony  may  have, 
it  is  certainly  significant  and  competent  upon 
the  question  whether  the  acceptance  of  the 
notes  of  this  limited-liabflify  company  was 
intentional  or  through  mistalDS. 

Further  than  that,  the  original  contract  upon 
its  face  suggested  corporate  rather  than  per- 
sonal liability.  The  signatures  were  "  Latrobe 
Milling  Company.  P.  H.  Soxroan,  Pres't.  H. 
C.  Best,  8ec*y.  D.  J.  8oxman,  Treas."  While 
if  there  were  no  corporation  such  signatures 
might  impose  personal  liability,  yet  the  purport 
and  notice  of  such  signatures  was  corporate  and 
not  individual  liability.    When  to  that  is  added 


the  knowledge  of  the  plaintiff  as  to  the  chaiKrv 
ter  of  the  proposed  corporation,  and  its  aocepi- 
ance  of  the  notes  of  the  corporation  in  fad 
orgaoized,  can  it  be  doubted  that  the  plaintiff 
knew  the  significance  of  these  signatures,  or 
that  it  was  knowingly  dealing  with  a  contem- 
plated corporation,  and  knowingly  accepted 
the  notes  of  such  corporation  as  a  fulfillment 
of  all  the  contract  obligations  assumed  by  this 
instrument?  The  idea  that  the  plaintiff  sop- 
posed  it  was  dealing  with  individuals,  and  143*1 
contemplated  personal  liability,  is  also  nega-  ^  ^ 
tived  by  the  letter  of  October  28.  1884,  which 
shows  that  it  uoderstood  that  it  was  dealing 
with  a  corporation,  and  that,  by  the  laws  or 
Pennsylvania,  corporate  liabUity  extended  not 
beyond  the  assets  of  the  corporation  and  cast 
no  burden  upon  the  individual  stockholders. 
The  parol  testimony  thus  admitted  was  not  to 
contradict  the  language  of  the  written  contract^ 
but  to  explain  any  doubt  as  to  its  meaning, 
and  to  fortify  the  claim  of  the  defendants 
that  the  subsequent  acceptance  of  the  notes  of 
the  limited-liability  company  was  no  departure 
from  the  thought  of  the  onginal  contract,  bat 
a  well-understood  and  intentional  reoognitioa 
of  its  real  meaning.  We  aee  no  error  in  the 
admission  of  this  testimony. 

The  second  and  third  assignments  of  error 
may  be  considered  together.  They  present  the 
proposition  that  the  court  erred  In  finding  that 
the  notes  of  the  limited-liability  company  of 
October  20,  1884,  were  accepted  as  payment 
and  satisfaction  of  the  original  liability  under 
the  contract  Here  we  face  the  propoeitioo 
that  we  are  not  triers  of  fact.  And  if  there 
were  evidence  upon  which  such  a  finding  might 
properly  rest,  we  should  accept  the  finding  as 
conclunve  and  inquire  no  further  into  ttie 
testimony  than  we  snould  into  its  sufficiency  to 
sustain  the  verdict  of  a  Jury.  Surely  the  facu 
that  we  have  already  referred  to.  the  corre- 
spondence l)etween  the  parties,  are  some,  if  not 
satisfactory  and  concltisive,  evidence  that  tlieae 
notes  were  accepted  as  closing  out  the  original 
contract.  The  conduct  of  the  plaintiff  tends 
to  support  this  view.  It  took  the  check  of  the 
limitea-liabiU^  company  for  one  thousand  dol- 
lars and  received  from  it  certain  notes;  and 
then,  stating  that  it  was  aware  that  no  Habilit  j 
attached  beyond  the  amount  of  the  property  of 
the  corporation,  it  requested  and  leciBifed  a 
change  of  notes  into  the  supposed  proper  form 
of  obligations  of  the  Umitea-nability  company, 
and  also  insurance  policies  on  the  property, 
and  then,  using  one  of  these  notes  uj  way  of 
discount,  treat^  the  matter  m  dosed  for  moie 
than  a  year.  Supposing  this  first  note  dis- 
counted by  the  plaintiff  had  been  paid  by  tba 
milling  company,  could  the  plaintiff  then  be 
heard  to  say  that  these  notes  were  not  received 
in  payment?  While  in  fact  tt  was  not  paid, 
yet  the  plaintiff  treated  it  as  its  property  and 
negotiated  it  Can  it  now  be  heard  to  say  that 
such  note  was  simply  evidence  of  the  amoont  [499] 
due,  when  it  receivea  and  used  it  as  its  profv 
erty?  It  is  unnecessary  to  affirm  that  tbcM 
matters  show  conclusively  that  the  obUgatiooa 
assumed  by  the  original  contract  were  saUafied 
and  discharged  by  the  settlement  and  notes  of 
October,  1884.  It  is  enough  to  afllrm  that 
there  is  in  these  matters  testimony  tnm  which 
such  a  conclusion  might  be  drawn;  and  there* 
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fore  Iha  llDdiogs  of  tba  trial  ooort  fai  this 
reipect  ctnooi  dt  tills  court  be  ignored. 

Tbs  fourth  sUegatioo  of  error  Is  that  not- 
withstandlDK  the  acU  of  Mr.  Shouffb  may  have 
appamitlj  been  such  as  to  bind  the  Oompany 
plaiDtiff,  oe  bad  la  fact  no  authority  to  olnd 
the  Company  bj  sudi  acts.  It  Is  sufficient  to 
say.  In  respect  to  this  matter,  thai  his  own 
testiinonT»  corroborated  by  that  of  other  mem- 
bers of  the  Company,  Is  Uiat  during  the  dates 
of  these  transactions  be  wss  acting  as  its  ilnan- 
cial  manager,  and  therefore  it  cannot  now 
repudiate  Us  liability  for  his  actions. 

These  an  the  only  errors  alleged,  and  in 
them  we  see  nothing  to  Justify  us  In  disturbing 
the  rulings  of  the  trial  court    ThsjudgmnU  u 
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lis  road  not  oorered  by  the  flnl  llsBoaimoaba 
ooDildered  as  serrloss  to  the  hoUtas  of  bonds  sa- 
oured  by  ttiat  Uso. 

t.  8eourttyboldetsarsiioillabla.elthsrlnlBWor 
In  equity,  for  the  a»peosss  iDoanad  by  their 
debtor  In  oarrylng  Into  effect  a  sobeme  wbloh  the 
latter  bebareswUl  enable  U  to  pay  tti  Intarestto 
ttem,  but  whioh.  In  fact,  does  ooS  aooomphih 
SQOhreiutt. 

[Na  108.1 

ArgusdJan.$l.JS91.    DaidaMmrdkM.  JS91. 

APPEAL  ftom  a  decree  of  tba  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Illinois,  thai  the  sum  of  $7,000,  al- 
lowed the  intenrenor,  Bluford  Wilaon,  is  a  lien 
upon  the  proceeds  of  sale  of  the  mortniged 
premises  superior  to  the  deeds  of  trust,  and  that 
the  Louisrille,  BransyUle  and  St  Louis  Raa- 
road  Company  shall  pay  said  sum  to  him  with 
interest  and  costs.  AeMrmdL  andeamr$mand$i 
with  intttrwHoni to  aXUn§th$  iiUervmw' $300^ 
catU  im  tkti  court  to  be  divided. 


in  mouriiw    oorwiem  0f  countti^ 
whim  lionMdon  not  (Mk  for    ItMiitgfor 


L  A  decree,  upon  an  toterrenlng  petttloo  In  a 
foreclofure  soft  against  a  railroad  company,  ad* 
jDdgins  that  the  sum  of  frjOO  lea  hen  co  the 
proceeds  of  the  sale  cf  the  mofftgigad  premises, 
and  that  the  corporation  organlaed  bj  the  parties 
who  porobaeed  at  nld  sale  pay  tbat  sum  to  the 
totenpoDor  for  serrlces  as  counsel,  ouiy  be  ap- 
pealed from  bj  mM  new  corporation. 

&  The  term**  wages  of  employte,**  In  an  order  re- 
quiring a  receirer  of  a  railroad  companj  to  paj 
wages  of  empk>7te,doee  not  loohide  the  eorrlcas 
of  couneel  employed  for  special  purpoees. 

Sl  Where  the  recelrer  hss  not  paid  a  dalmwhMi 
It  Is  alleged  comes  witbte  an  order  requiring  him 
to  pay  It,  and  the  qoestlOQ  Is  presented  to  the 
court  M  to  the  UaMttty  of  the  properly  for  the 
eial^^  the  court  Is  not  forecioeed  by  the  order, 
but  BMiy  detcnnlne  the  extant  cf  llabilltj  cf  the 
ptopeity  to  soehrtalm,  and  what Hb  fights  of  pet^ 
crtty  are. 

4.   Apartywhotakasthe  beoeAt  of 
farmed  oy  eoonesi,  uf  wucn 
cured  and  paid  to  a  recetrer,  ooght  to  paj  for 


Sw  Ibey  who  are  eooipelledtoeet  third  partlea  Into 
en  equaUty  with  Ihumeelim  In  the  matter  cf  aea- 
eority  OQghtnottobecompeUed  topaycooneel 
who  broognt  about  snch  equality. 

a.  Serrloea  rendered  at  the  Instaaee  sf  a  railroad 
eoeapany  to  laesme  cootrol  of  that  portion  of 


Statement  by  Jlr. 

On  the  80th  day  of  December,  1884,  Isaae 
T.  Burr  filed  in  the  Circuit  Court  of  the 
United  Statea  for  the  Southern  District  of  fimWi 
Illinois  his  bill  of  complaint  against  th^ 
LouisTille,  Eransville  and  St.  Louis  Rail- 
way Comoany ;  the  Mercantile  Trust  Com- 
pany  of  Mew  Tork,  trustee ;  Noble  0.  But- 
ler, trustee,  and  Robert  A.  Watts,  trustee. 
The  bill  set  forth  the  fact  that  the  complain- 
ant was  a  Judgment  creditor  of  the  railwi^ 
company,  and  the  others,  trustees  in  deeds 
of  trust  giTsn  by  the  oompanr.  Subaa- 
quently,  a  cross-bill  waa  filed  by  two  of  tba 
trustees.  The  original  bill  prayed  the  ap- 
pointment of  a  reoelTer,  and  on  the  8d  day 
of  January,  1880,  George  F.  ETans  was  ap- 
pointed receirer  and  took  poaseesion  of  tha 
railway  property.  In  the  order  of  appoint- 
ment was  this  provision :  "It  is  further  or- 
dered, adjudged  and  decreed  that  the  said 
leceirer,  out  of  the  income  that  shall  come 
into  his  hands  from  the  operation  of  the  said 
railway  or  otherwise,  do  proceed  to  pay  all 
Just  claims  and  accounts  for  labor,  material, 
supplies,  salariea  of  officers  and  wagea  of 
employes  that  may  haTS  been  earned  or  fur- 
nisoea  within  six  months  prior  to  January 
L  1880.  and  all  tazea.*  The  outcome  of  the 
litigation  was  the  sale  of  the  road  under  a 
decree  of  foreclosure  of  the  deeds  of  trust. 
This  decree  waa  entered  April  88,  1886.  A 
similar  decree  of  sale  waa  entered  in  the 
Circuit  Court  of  the  United  Statea  for  the 


Hon.— its  to  powen  and  diOtm  cf 
«0to  to  Daris  ▼•  Gray,  SI:  W. 

Am  toNsfi  of  an  dUornonfor  cwwijuewsaWoii,  ass  ao<g 
to  Texas  T.  White,  IS:  SHL 

^  to  Hpaicfatortsaoer  to  atcoaw  and  prcdnetscf 
«iortoa0td  prsMiMi,  tee  MototoGUman  ▼•  DUndi  * 
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District  of  Indiana,  in  which  court,   alao^ 

proceedinga 
extending  throuidi  both  districts.    On  the 


foreclosure 


ings  were  had,  the  road 


9th  of  June,  im,  the  property  waa  sold  in 
obedience  to  these  decrees.  On  the  Sdd  of 
July,  1880,  this  sale  waa  confirmed.  On  the 
8th  of  October,  1880,  an  order  was  entered  in 
the  Circuit  Court  in  the  Indiana  District, 
directing  the  receirer  to  surrender  the  pos- 
session of  the  property  sold,  to  the  Louis- 
Tille,  BransTille  and  St.  Loola  Railroad 
Company,  a  corporation  organised  by  the 
partiea  tnterestea  in  the  purchase,  and  to 
whidb  the  purchaaers  had  conreyed  all  their 
rights  under  their  purchase.  This  order  was 
not  entered  in  tba  DliDoia  circuit  court  at 
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that  time ;  but,  neyertheleas,  on  the  11th  of 
October,  18B0,  the  reoeiver  surrendered  the 
entire  proper^  to  the  new  corporation.  In 
the  order  directing  this  surrender  were  pro- 
visions for  the  payment  by  the  new  corpora- 
tion of  all  claims  which  miffht  be  adjudged 
superior  in  equity  to  the  deeds  of  trust  fore- 
closed, with  tne  right  to  retake  possession  of 
the  property  if  payment  was  not  made^  and 
with  the  further  right  to  the  new  corpora- 
tion to  appeal  from  any  adjudication  of  such 
claims.  Appellee  intervened  in  the  Illinois 
circuit  court,  and  on  the  10th  day  of  August, 
18HB7,  an  order  was  entered  adjuaging  that  he 
be  allowed  $7, 060.  This  order  also  provided : 
''And  the  court  does  further  order,  adjudge 
and  decree  that  the  receiver,  €}eorge  F. 
Evans,  forthwiUi  pay  the  same  to  the  said 
petitioner,  together  with  the  costs  of  the 
proceedings,  out  of  any  money  in  his  hands 
arising  from  the  operation  of  the  said  rail- 
way as  such  receiver,  and,  if  that  is  insuffi- 
cient, then  that  the  same  be  paid,  prior  to 
the  bonded  debt,  out  of  the  proceeds  of  the 
sale  of  the  mortgaged  premises.**  On  the 
29th  of  August,  1^,  the  order  entered  in 
the  Indiana  circuit  court  on  October  8,  188A, 
was,  bv  the  direction  of  the  circuit  judge, 
enterea  in  the  Illinois  circuit  court  as  of  the 
date  of  October  8,  1886,  and  on  the  same 
day  an  order  was  entered  reciting  the  ap- 
pearance of  the  receiver ;  that  he  showed  to 
Uie  court  that  he  had  surrendered  possession 
on  the  11th  of  October,  1886 ;  and,  in  addi- 
tion, providing,  ''In  consideration  thereof, 
and  of^the  decree  herein  entered  on  August 
10,  1887,  it  is  ordered,  adjudged  and  decreed 
that  the  sum  of  seven  thousand  six  hundred 
and  fifty  dollars,  allowed  the  intervener, 
Bluford  Wilson,  together  with  the  costs  in- 
curred on  his  intervention,  is  a  lien  and 
charge  upon  the  earnings  of  the  said  prop- 
erty while  in  the  hands  of  the  receiver,  and 
upon  the  proceeds  of  sale  of  the  mortgaged 
premises,  prior  and  superior  to  the  deeds  of 
trust  of  June  1,  1881,  and  March  1,  1882, 
and  it  is  thereupon  adjudged,  ordered  and 
decreed  that  the  Louisville,  Evansville  and 
St.  Louis  Railroad  Compayoy  shall,  within 
twenty  days  from  this  date,  pay  to  the  said 
intervener  or  into  court  for  him  the  said  sum 
of  seven  thousand  six  hundred  and  fifty  dol- 
lars ($7,600),  with  interest  from  this  day, 
and  the  costs  of  the  said  intervener  upon  this 
intervention.*  The  order  also  save  an  ap- 
peal to  the  new  corporition.  ana  gr»nted  a 
supersedeas  on  the  filing  or  a  bond  in  the 
penalty  of  ten  thousand  dollars.  This  bond 
was  filed,  and  the  appeal  perfected.  The  ap- 
peal was  taken  from  the  order  of  August  M. 

JfsMft.  AUz.  P.  Hoiphr^y,  /.  S.  JgU- 
kmrt,  BOmin  Taifiar  and  O^o.  M.  DmwU.  fdr  ap- 
pellant: 

The  amount  allowed  the  interreoor  is  not  a 
Hen  either  upoo  the  earnings  of  the  property  in 
the  hands  ox  the  xeoelver  or  upon  the  proceeds 
of  the  sale. 

The  dalm  ol  the  Intervenor  is  not  of  that 
elassto  whlohaoourtof  eqoi^  will  allow  pre- 
cedence over  mortgage  bondholden. 

m.  LtwU,  JL  STTh.  S.  Oo.y.  OlMdand,  O. 
a  dli.  A  Cd.  m  U.  a  608  91:  882);  F99Hek 
1«M 


T.  SehaU.  99  U.  8.  230  M:  889);  FMKdk  v. 
Stmthwitem  Car  Oo,  Id.  206  (844):  JSMeUbpcr 
V.  HinMey  Locomotive  Worki,lL  208  (844); 
MiUenberger  v.  Looanmori  B,  iU  Oo,  106  U.  8. 
811  (27: 127);  Union  Trust  Oo.  v.  Souther,  107 
U.  8.  091  (27:  488);  Union  Trust  Oo.  v.  Waiker. 
Id.  006  (844);  Bumham  v.  Bowen.  Ill  U.  6. 
776  (28:  096);  Union  Trust  Co.  v.  nUnois  MU^ 
land  R  Co,  117  U.  8.  484  (29:  968);  iVma  v. 
Cathoun,  121  U.  8.  201  (80:910);  F&rtery.  Pitts- 
hurgB.  8.  Co.  120  U.  S.  649(80:  880);  ToUdo, 
D.AB.B.  Co,  V.  Hamilton,  184  U.  8.  206  (88: 
900);  Unim  Trust  Oo.  v.  Morrison,  120  U.  8. 
092  C31:827):  KnsOand  Y.Amsricam  L.  S  T.  Co. 
186  U.  8.  91  (84:  879). 

Jtessrs,  Bluford  wlison  and  W.  8.  Opdifks, 
for  appellee: 

The  Oompany  defauIlM  in  its  interest  and 
the  bondholaers  funded  their  coupons  repeat- 
edly, and  did  not  enter  or  forteloee  untfl  long 
after  the  rights  of  the  appellee  accrued. 

BaU  V.  F¥o9t,  99  U.  8.  889  (25:  419);  Union 
Trust  Oo.  V.  Souther,  lOT  U.  8.  094  (37:  489); 
Bumham  v.  Bowen,  111  U.  8.  779  (28:  097); 
Fos^Kek  V.  SehaU,  99  U.  a  202  (20:  842). 

Until  possession  of  the  mortgaged  premises 
is  actuaUy  taken,  or  until  the  midtotion  of  a 
receivership  at  the  instance  and  for  the  benefit 
of  the  mortgagees,  they  are  not  entitled  to  the 
earnings,  e?en  although  the  mortgages  In  ex- 
press terms  cover  income. 

Gaheston,  B.d  ff.  BOo.w.  Oowdr^.  78  U. 
8. 11  Wall  488  (20:  207);  American  Bridge  Co. 
V.  Beideibaeh,  94  U.  8.  798  (24:  144);  Dow  ▼. 
Memphis  dL.RB0i>.lUV.S.m91  MO); 
Sagey.  MemphisdLB.  i2L  Cb.  120  U.  a  861« 
877  (81: 694,  698). 

The  assignees  of  labor  and  snpc^y  claima 
have  the  right  to  be  subrogated  to  all  the  right* 
of  original  holders. 

Unum  Trust  Oo.  v.  Walker,  107  U.  8.  096(27: 
490);  Eetehum  v.  Duncan,  96  U.  a  608  (24: 
B9Sj;Wood  v.  Guarantee  T>ust  dl  A  2>.  O.  128 
U.  8.  416  (82:  472). 

The  mere  reservation  of  the  right  to  appeal 
where  none  othenrise  exists  cannot  create  such 
right 

Farmers  L.  dk  T.  Co.  ▼.  Waterman,  106  U.  a 
260  (27: 110). 

The  appelant,  not  having  appealed  from  the 
order  of  August  10, 1887,  should  not  now  be 
heard  by  way  of  appeal  from  ofders  necessarily 
made  to  carry  into  effect  the  onimpeadied  de- 
cree of  the  court  adjudicating  the  ^>pelke's 
rights. 

Central  Drust  Oo.w.  Orani  LeeomeMvsWerkK 
180  U.  a  207  (84: 97)i 

Mr.  J^mMm  Br«wnr  deliverad  the  opinion 
ol  the  court: 

We  think  the  appeal  was  properly  taken. 
At  the  time  the  oraer  of  Auguat  10  was  en* 
tared,  the  receiver  was  not  in  posseasian ;  he 
had  surrendered  the  property  man  than  nlna 
months  prior  thereta  When  he  sanendered 
the  property,  he  dosed  op  hia  receivership. 
A  decree  against  him  was  not  perannal,  but 
official.  It  was  not  the  oontemnlation  of  tha 
court  that  any  personal  liabinU  should  be 
oast  upon  him.  He  not  only  had  no  railroad 
funds  or  proper^  in  his  povession,  oat  of 
which  to  pay  this  allowance,  Imt  he  had  nc 
right  to  retake  that  which  he  had  aorrsn- 
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derod.    Hie  reservation  nuide  in  the  order  en- 
tered in  the  Indiana  court,  of  the  right  of  the 
court  to  retake  possession  of  the  property 
surrendered,  conferred  no  rights  on  the  re- 
ceiver ;  it  was  simply  a  reservation  to  the 
court,  which  might,  under  that  reservation, 
by  the  old  or  a  new  receiver,  at  any  time 
retake  possession  when  its  allowances  within 
the  scope  of  the  order  of  surrender  were  not 
paid.    So,   the  order  of  August  10  was  a 
mistake.    It  neither  bound  the  appellant  nor 
the  property  which  it  had  received.    It  was 
not  a  purchaser  of  the  railroad  jmroperty,  and 
did  not  become,  until  August  ft,  a  party  to 
the  record  in  the  Illinois  court.    It  is  true 
that,  on  August  28,  the  circuit  Judge,  direct- 
ing the  entry  in  the  Illinois  court  of  the 
order  made  nearly  a  year  before  in  the  Indi- 
ana court,  directed  tnat  it  should  be  entered 
as  of  Auspst  8,  1886,  the  date  of  its  entry 
in  the  Inaiana  circuit  court ;  but  such  fume 
pro  tune  entry,  while  proper  for  the  protec- 
tion of  the  receiver,  coula  not  antedate  the 
subjection  of  the  new  corporation  to  the  or- 
ders and  decrees  of  the  Dlinois  circuit  court. 
It  could  justly  say  that  it  was  not  a  party  to 
the  proceiedings  in  that  court  until  the  entiy 
of  August  20,  1887.    There  was  no  misun- 
derstanding, no  misrepresentation,  no  deceit, 
in  these  matters.    Immediately  on  the  entry 
{5051    0^  this  order  of  August  28,  a  transcript  of 
the  order  from  the  Indiana  circuit  court,  a 
new  decree  in  favor  of  the  intervener  was 
entered,  a  decree  for  the  first  time  binding 
the  appellant.    This  was  not  an  order  in 
execution,  merely,  of  the  former  decree,  such 
as  those  noticed  in  the  case  of  OeninU  Tnui 
Ob.  V.  Qrani  LoeomoUM  Wcrla,  185  U.  S.  207 
[84: -87],  but  it  was  the  first  order  against 
and  binding  the  appellant.    We  are  there- 
fore oompelled  to  notice  the  merits  of  this 
allowance. 

The  allowance  to  the  appellant  was  for 
three  matters.    He  deed  not  sue  for  services 
as  general  counsel  of  the  mortgagor  company, 
or  for  salary  as  an  officer  of  t&t  company. 
With  respect  to  the  provision  in  the  oraer  of 
appointment,  he  claims  to  come  under  the 
descriptive  words  therein  used,   "wages  of 
employ^*    If  that  fails  him,  then  be  ap- 
peals to  the  general  equity  powers  <rf  the 
court  to  compensate  him  as  one  whose  services 
were  beneficial  to  the  securi^  holders.    On 
the  meaning  of  the  woxds   "wages  of  em- 
ployes," he  cites  the  case  of  Ovtmm  v.  At- 
lanUe  d  Q.    W.  B.   Oo.,  68  N.  Y.  858,  in 
which  an  order  directing  the  receiver  of  a 
railwi^  company,  thereby  appointed,  to  pay 
debts  "owinff  to  the  laborers  and  employtf* 
for  labor  sjid  services,  was  held  broad  enough 
^include  a  debt  due  to  flon.  Jeremiahs, 
^ack,  for  professional  services  as  counsel. 
Without  critioising  that  decision,  or  notic- 
ing the  speciiU  circumstances  which  seemed 
la  the  Judgment  of  that  court  to  Justi^r  the 
mdusion  of   professional   services    within 
»e  descriptive  words  of  the  appointment, 
we  are  of  the  opinion  that  the  tem  "wages 
ox  emplqy^"  aa  used  in  the  order  now  under 
oonsidenition,  dees  not  include  the  servioes 
raooonsel  emplc^ed  for  special  purposes. 

S?*j!.,-^«'«»'»*^  IW  U.   aTttO,  887  [88: 
•10,  814]. 
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The  terms  "officers"  and  "employte*  both, 
alike,  refer  to  those  in  regular  and  continual 
service.  Within  the  ordinaxT  acceptation  of 
the  teims,  one  who  is  eniragea  to  render  serv- 
ice in  a  particular  transaction  is  neither  aa 
officer  nor  an  employ6.  They  imply  contin-  ' 
uity  of  service,  and  exclude  those  employed 
for  a  special  and  single  transaction.  An  at- 
torney of  an  individual,  retained  for  a  single 
suit;  is  not  his  employ^.  It  is  true,  he  has 
engaged  to  render  services ;  but  his  engage- 
ment is  rather  that  of  a  contractor  than  uat 
of  an  emplov6.  The  services  of  appellee,  [606J 
therefore,  dia  not  come  within  the  order  ap- 
pointing the  receiver.  We  would  not  oe 
understood  as  asserting,  even  by  implication, 
that  the  terms  of  an  order  of  appointment  of 
a  receiver  vest  in  all  claimants  an  absolute 
right  as  against  the  security  holdere.  Such 
terma  may  be,  and  doubtless  are,  a  protection 
to  the  receiver ;  and  what  he  does  and  pays 
within  those  terms  may  be,  thereafter,  be- 
yond the  challenge  of  any  party  interested 
In  the  property.  But  when  he  has  not  acted, 
and  the  question  is  nresented  to  the  court  as 
to  the  liability  of  the  property  for  any 
claim,  the  court  is  not  foreclosed  by  the  order 
of  appointment,  but  may  consider  and  deter- 
mine equitably  the  extent  of  liability  of  the 
property  to  such  claim,  and  what  its  rights 
of  priority  may  be.  Hence,  as  the  receiver 
did  not  pay  this  claim,  the  parties  in  inter- 
est may  rightfully  challenge  its  prioritr, 
even  if  it  were  within  the  very  letter  of  the 
order  of  appointment  of  the  receiver. 

What  were  the  services  for  which  the  ap- 
pellee nuule  his  claim ;  and  were  they  so 
beneficial  to  the  security  holders  that  a  court 
of  equity  might  justly  give  them  priority? 
And  the  question,  it  will  be  borne  in  mind, 
is  not,  whether  out  of  the  earnings  of  the 
toad  such  claims  are  payable,  but  whether, 
where  there  are  no  surplus  earnings,  they 
may  be  paid  out  of  the  corona  of  the  prop- 
erty in  preference  to  secured  liena. 

The  nrst  matter  is  this :  Prior  to  the  ap- 
pointment of  a  receiver  the  railway  company 
leased  to  the  Dlinois  Midland  Railway  Com- 
pany certain  engines.  When  the  latter  road 
passed  into  the  hands  of  a  receiver  intervener 
was  employed  to  get  the  engines  back  and 
lental  for  fheir  use.  In  this  service  he  se- 
cured an  allowance  against  its  receiver  for 
$1,500,  upon  which  $1.  WO.  18  was  paid,  and 
^d  after  the  receiver  in  this  case  was  in 
possession.  The  only  testimony  as  to  the 
value  of  such  service  fixed  it  at  8800.  rm 
of  such  service  was  rendered  more  than  six 
montbfl  prior  to  the  appointment  of  a  receiver 
in  thia  owe,  but,  apparently,  the  important 
part  within  such  time.  This  recovery  inured 
to  the  benefit  of  the  security  holders,  as  olac- 
ing  so  much  more  money  in  the  hands  of  the 
le^iver  for  the  purpose  of  discharging  ob- 
liffationa  against  the  company  pajADle  btf ore  5971 
the  bonds.  We  think  it  may  fairly  be  held 
that  the  par^  who  takes  the  benefit  of  such 
a  sorvioe  ouffht  to  pay  for  it ;  and  that  equity 
nuty  properly  decree  payment  therefor.  Ab 
instly  remarked  by  Lmrd  Eenyon  in  Bud 
V.  2>«W^.  6  T.  R  861,  "The  prindple  has 
lonff  been  settled  that  a  party  sDOold  not  ran 
away  with  the  fruits  of  a  cause  without 
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flatisfyiDg  the  legal  demands  of  his  attorney, 
by  whose  industry  and  expense  these  fruits 
were  obtained."  In  Eenick  v.  Ludington,  16 
W.  Va.  892,  it  is  said:  •'The  lien  (eyen  in 
cases  of  quantum  meruit)  is  in  the  nature  of 
an  equitable  lien  (8  Cooper's  Tenn.  Ch.  28), 
and  is  based  on  the  natural  equity  that  the 
plaintiff  ought  not  to  be  allowed  to  appro- 
.  priate  the  whole  of  a  judgment  in  his  favor 
without  paying  thereout  for  the  services  of 
his  attorney  in  obtaining  such  judgment." 
See  also  Mahans  y.  Southern  Teleg,  Co.  88 
Fed.  Rep.  702,  and  Be  Paschal,  77  U.  S.  10 
Wall.  4&  [19:  992].  We  think,  therefore, 
there  was  no  impropriety  in  allowing  inter- 
yenor  three  hundred  dollars  for  these  services. 

The  second  item  of  intervener's  claim  is 
this :  The  Railroad  Company  was  not  paying 
operating  expenses  and  interest ;  it  was  run- 
ning behind.  Certain  parties  interested  in 
and  officers  of  the  road  advanced  moneys  to 
continue  its  operation  and  prevent  foreclosure 
proceedings.  After  advancing  a  considerable 
sum,  they  became  anxious  to  secure  their 
advances,  and  upon  the  intervener's  advice 
they  took  assi^ments  of  pay-rolls,  so  as  to 
bring  them  within  the  scope  of  the  rulings 
of  this  court,  as  to  preferential  payment  of 
employes,  and  on  foreclosure  these  claims, 
thus  evidenced  and  secured,  were  recognized 
and  given  equality  of  right  with  the  security 
iiolders  in  tne  reorganization  scheme.  One 
of  the  witnesses  as  to  the  value  of  these  serv- 
ices testified  that  they  were  worth  five 
thousand  dollars,  adding,  **  Of  course,  I  mean 
that  such  fees  should  be  paid  by  the  parties 
benefited. "  That  states  the  true  equities  of 
the  case.  The  parties  who,  acting  under  the 
intervener's  advice,  took  such  steps  as  to  se- 
cure their  advances,  and  thereby  obtained 
equality  of  interest  with  the  lienholders, 
should  pay  him.  They  who  are  compelled 
to  let  third  'parties  into  an  equality  with 
themselves  in  the  matter  of  security  ought 
not  to  be  compelled  to  pay  counsel  who 
[908]  brought  about  such  equality.  As  happily 
said  by  counsel  for  appellant :  "  This  is  tak- 
ing the  funds  belonging  to  a  prior  mortgao^ee 
to  pay  counsel  to  devise  a  scheme  by  which 
the  subsequent  lender  of  money  is  preferred 
before  him."  C 

The  remaining  matter  Is  tins  The  Louis- 
ville,  Evansville  and  8t  Louis  Railway 
Company  was  a  corporation  made  up  by  the 
consolidation  of  the  Louisville,  New  Albany 
and  St.  Louis  Railroad  Company  and  the 
Evansville,  Rockport  and  Eastern  Railway 
Company.  At  the  time  of  the  consolidation 
there  was  on  the  first-named  property  a  deed 
of  trust  of  three  millions  of  dollars,  and  on 
the  latter  one  of  nine  hundred  thousand  dol- 
lars. After  consolidation  a  new  deed  of  trust 
for  one  million  of  dollars  was  executed  on 
the  entire  property.  Fearing  that  the  trustee 
in  the  deed  oz  trust  on  the  Evansville,  Rock- 
port  and  Eastern  Railway  Company  might 
take  possession  of  that  division,  intervener 
was  employed  to  prevent  such  action,  and  he 
commenced  suits  to  enjoin  the  trustee  there- 
from. He  also  succeealully  negotiated  with 
the  bondholders,  and  thus  preserved  the 
uni^  of  operation  and  control  until  the 
conunenoement  of  the  proceedings  in  this 
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suit,  whereby  the  entire  property  was  takes 
possiBSsion  of  and  operated  oy  a  single  i»- 
ceiver,  and  subsequently  sold  and  passed  into 
the  new  corporation.  At  the  sale  both  divis- 
ions were  sold.  The  Evansville  divisioo 
being  sold  subject  to  the  deed  of  trust  of 
nine  nundred  thousand  dollars,  brought  only 
twenty  thousand  dollars,  to  be  applied  on 
the  second  Hen — ^the  one  given  by  the  coo- 
sol  idated  company. 

The  services  thus  rendered  were  at  the  in- 
stance of  the  Railroad  Company;  and  it  is 
not  perceived  how  services  rendered  at  its 
instance,  to  preserve  control  of  that  portion 
of  its  road  not  covered  by  the  first  lien,  can 
be  considered  as  services  to  the  holders  of 
bonds  secured  by  that  lien.  The  primary 
object  of  such  services  was  the  benefit  ^  thd 
Railroad  Company.  It  was  to  enable  it  to 
retain  the  control  and  receive  the  earning  ^ 
as  large  an  extent  of  tJie  road  as  possible. 
As  su(£  services  did  not  secure  any  additional 
interest  to  the  lienholders — in  fact,  they  ad- 
vanced the  moneys  due  for  interest  on  the 
Evansville  first  mortgage — it  seems  inequi- 
table that  thev  should  be  held  responsible  and 
be  compel  lea  to  pay  the  party  employed  by 
the  Railroad  Company.  It  cannot  be  that 
security  holders  are  liable,  either  in  law  or 
in  equity,  for  the  expenses  incurred  by  their 
debtor  in  carrying  into  effect  a  scheme  which 
the  latter  believes  will  enable  it  to  pay  its 
interest  to  them,  but  which,  in  fact,  does  not 
accomplish  such  result.  It  was  the  debtor's 
act ;  and  if  it  failed  of  accomplishing  hoped- 
for  results,  the  party  employed  must  look  to 
his  employer  alone  for  compensation,  and 
cannot  charge  the  bondholders  therefor,  on 
the  theory  that  it  was  believed  that  it  mirht 
inure  to  their  ultimate  benefit.  In  this 
matter,  also,  the  allowance  to  the  intervenor 
as  against  the  security  holders,  represented 
by  the  appellant,  was  unwarranted. 

The  ieerm,  ihirefore,  will  be  reeened,  mmi 
the  earn  remanded  toith  inetrueUom  te  eMam  th§ 
intervenor  three  hundred  dotlan,  (Ms  in  tki$ 
court  wiU  be  divided. 


JOSEPH  T.  WILLIAMS.  Appi.. 

*  UNITED  STATES. 

<8ee  S.  a  Beporter^  ed.  a4-SMJ 

ParHee  in  equUiff^inadverienee  amd 
equiimJurtedietion'^eiuU  df  UniUtd  SieUet  ^ 
eaneel  eontradfer  pMie  lands. 

L  Wbero  there  are  outstandlnff  two  ttttes  to  tke 
same  land  held  by  diliereot  parties  adfwaelf  so 
the  real  owner,  the  latter  may  bilnt  a  SQHsfalnst 
either  to  devest  him  of  his  title  wtthont  Joteloc 
the  other;  a  oouit  of  equity  has  jnrlsdlctlaa  to 
devestelther  one  of  the  advene  boldecs  of  Ms 
title  In  a  separate  aotioii. 


Nora.— In  whai 
mistake  or  ignorance  cf  nuderiai  /loeC   Bern 
ITVerran  v.  Tsylor,  S&ISBw 

AMiovahether  eqitU^wOlreliem 
of  fane,  see  notes  to  Hont  y.  Bonsmanler.  TJV; 
V.  Same,  ft:  680. 

When  awards  w(U  be  set  atudsifff  a  eomri  eft 

Its  U.& 
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JL  InadTeitenoe  and  mistake  are,  equaDj  wKii  fraud 
and  wrong,  grounds  fbr  judicial  Interf erenoe  to 
doFest  a  title  aoqnlred  thereby. 

4  Wbere  pubUo  land  was  Improperly  oerttfled  to 
the  State  at  Nevada  under  the  Act  of  Jnnelft, 
188Q,  so  that  In  eqult  j  the  State  had  no  title,  and 
tts  oontraot  with  the  appellant  to  sell  the  land  to 
him  tnuisferred  nothing  to  him,  the  United  States 
may  maintain  a  suit  for  the  oanoellation  of  suoh 
oontraot  and  it  may  he  decreed  therein  that  the 
title  of  appellant  in  the  land  he  devested  and  that 
he  Bnnender  for  oanpeJIation  his  contract. 

4  The  power  fflven  liy  the  Act  of  June  lA.  1680,  to 
the  Seoretary  of  the  Interior  to  approve  of  the 
selection  made  by  the  state  authorities  of  public 
lands  under  that  Act  authorises  him  in  his  discre- 
tion to  refuse  to  approve  of  suoh  selection,  and  to 
hold  the  title  in  the  general  government,  where 
there  are  prior  equities  to  be  protected. 

[No.  157.] 

ArguedJan.MJ,gt,1891.    Decided  Manh  t, 

1891. 

APPEAL  from  adecree  of  the  Oircait  Oourt 
of  the  United  States  tor  the  District  of 
Nevada  devesting  appellant's  title  in  publio 
land  and  directing  the  cancellation  of  his  agree- 
ment with  the  State.    AJ/lrmed, 

Statement  by  Mr,  Jfutice  Brewert 
On  June  16,  1880,  Ck>ngre88  passed  an  Act, 
of  which  the  following  are  the  first  two  sec- 
tions : 

**B6  it  enacted  hy  ^  Senate  and  Bouse  of 
Repreeentativee  of  the  United  States  of  America 
in  Congress  tueemdkd.  That  thore  be,  and  are 
hereby,  granted  to  the  State  of  Nevada  two 
million  acres  of  land  in  said  State  In  lieu  of 
the  sixteenth  and  thirty-sixth  sections  of  land 
heretofore  granted  to  the  State  of  Nevada  by 
the  United  States :  Provided,  That  the  title 
of  the  State  and  its  grantees  to  sach  sixteenth 
snd  thirty-sixth  sections  as  may  have  been 
sold  or  disposed  of  by  said  State  prior  to  the 
passage  of  this  Act  shall  not  be  changed  or 
vitiated  in  consequence  of  or  by  virtue  of 
this  Act. 

"Sec.  2.  The  lands  herein  granted  shall 
be  selected  by  the  state  authorities  of  said 
State  f^m  any  miappropriated,  non-mineral 
public  land  in  said  State,  in  quantities  not 
less  than  the  smalleflt  legal  suMivision  ;  and 
when  selected  in  conformity  with  the  terms 
of  this  Act,  the  same  shall  be  duly  certified 
to  said  State  by  the  conunissioner  of  the 
IS]  Oeneral  Land  OfBlce,  and  approved  by  the 
Becretaiy  of  the  Interior."    31  Stat.  387. 

On  Kay  8,  1888,  the  lands  in  controversy 
^ere  certified  to  the  State  of  Nevada  under 
this  Act.  This  certification  was  based  on  an 
Application  by  the  State,  formally  executed 
f  uly  29.  1882.  On  May  20,  1882,  the  appel- 
lant applied  to  the  proper  state  officers  to 


purchase  these  lands.  On  February  2,  1884, 
In  pursaance  of  this  application,  a  contract 
was  entered  Into  between  the  State  and  the 
appellant  for  the  sale  to  him  of  the  lands  ia 
controversy,  he,  at  the  time,  paying  one  fifth 
of  the  purchase-money,  and  contracting  to 
pay  the  oalance  in  subsequent  annual  install- 
ments. On  December  18,  1884,  this  bill  was 
filed  by  the  United  States  in  the  Circuit 
Court  for  the  District  of  Nevada  against  the 
appellant  alone.  Generally  spealinff,  the 
scope  of  the  allegations  in  the  bill  b  that 
the  lands  were  improperly  certified  to  the 
State ;  that  in  equitv  it  had  no  title,  and  its 
contract  with  appellant  transferred  nothing 
to  him;  and  the  prayer  was  for  the  cancel- 
lation of  the  contract  between  Uie  appellant 
and  the  State  of  Nevada,  and  an  adlndlcation 
that  the  appellant  had  no  title  or  interest  in 
such  lands.  On  November  26,  1886,  a  decree 
was  entered  (80  Fed.  Rep.  800)  by  which 
the  title  of  appellant  in  the  lands  was  de- 
Tested,  and  he  directed  to  surrender  up  to 
the  State  of  Nevada,  for  cancellation,  all 
contracts  or  affreements  he  had  with  that 
State  for  these  lands.  From  such  decree  ap- 
pellant has  appealed  to  this  court. 

Mesers,  J,  S.  Siekcox,  Jr.,  and  9.  K. 
Redingrton*  for  appellant: 

The  certification  and  approval  of  the  lands 
to  the  State  passed  the  legal  title  as  fully  and 
effectually  as  the  same  could  be  effectea  by  a 
patent. 

Fhuher  v.  (y Connor,  115  U.  a  116  (29:816). 

To  vacate  this  title,  even  if  good  ground 
therefor  in  law  existed,  it  was  necessary  for  the 
United  States  to  assume  the  position  of  party 
plaintiff  in  a  proceeding  in  equi^. 

United  States  v.  Bughes,  52  U.  S.  11  How. 
552  (18:  809);  Moore  v.  BolMns,  96  U.  S.  580 
(24:  848);  United  States  v.  Minor,  114  U.  S. 
283  (29:110);  MuOan  v.  United  States,  118  U. 
S.  271  (80:  170). 

The  United  States  assumed  all  the  burden 
and  obligations  of  a  private  party  in  such  a  posi- 
tion, ana  was  obliged  to  call  m  all  necessary 
parties. 

United  States  v.  Flint,  4  Sawy.  42;  United 
States  V.  White,  17  Fed.  Rep.  561;  United  States 
V.  Oolffate,  dl  Fed.  Rep.  818;  United  States  v. 
Union  Nat.  Bank,  10  Ben.  408;  United  States 
V.  Tetlou,  2  Low.  150;  Fink  v.  (fNeO.  106  U. 
S.  272  (27:196);  United  States  v.  North  CaroUna, 
186  U.  a  211  (84:886). 

It  is  not  enough  that  fraud  and  imposition 
have  been  practiced  upon  the  Department;  it 
must  appear  that  by  the  law  propcnrly  adminis- 
tered the  title  should  have  been  awarded  to  the 
claimant. 

Lee  ▼.  Johnson,  116  U.  S.  48  (28:  570);  Sparks 
▼.  Pierce,  115  TL  S.  408  (20:  428);  BohaU  v. 
DiOa,  114  U.  S.  47  (29:  61). 
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^^^KiheinnOL   SeefiototoBurohell  v.  Marsh,  15:91 
'^J'to  oaneeOotion  0/ a  deed  or  a  e(mtract,  in  0gi«U|^ 

/or  fraiid,  concealment  or  TOiirepreMfitattow,  see  woCs 

to  N^blett  V.  Macfarland,  28: 471. 
Am  to  deed  aooided  in  eQiitty,byfnirul,<n«onfty, 

^[p^'i^cmneis,  durett.  vmdve  infimenee^  fraud  on  mar- 

'I^OSf/romioard  to  0ifardian;/rom  AMr  to  exeeutor; 

witQi  qae  trust  to  trustee;  imiMoCUtVf— see  note  to 

Hardtaig  V.  Handy,  6: 4». 
1S8  U.  8* 


.dj  to  a«iittlfiu''fMKetion  after  trial  at  low,  see  note 
to  Smith  ▼.  ITIvor;  6:  US. 

Am  to  SurisOietion  ofequUyto  restrain  trespassm 
andwronoe^see  note  to  Northern  Indiana  B.  Oo.  v. 
Michigan  Cent  B.  Oo.  14:  074. 

^  to  n^eenory  parties  in  eoutty*  see  note  to  Msiw 
diall  V.  Beverley,  fi:  97. 

That  patents  for  tandmayhe  set  aside  for  framA, 
see  noto  to  MiUer  v.  Kerr«  8:8BL 
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At  the  date  of  the  State's  election  Matthi^ 
sen  and  Ward  had  nothing  bat  a  mere  naked 
possession,  which  does  not  ran  against  the  goT- 
ernment  or  any  parchaser  under  it. 

J^rki  ▼.  Pierce.  115  U.  8.  408  (20:  428); 
Jourdan  ▼.  Barrett,  45  U.  B.  4  How.  109  (11: 
924);  Burffea  y.  Oray,  57  U.  8. 16  How.  48(14: 
889);  Frielde  t.  Whitney,  76  U.  8.  9  Wall  187 
(19:  668);  QibemY.Ohouteau,  80  U.  8. 18  Wall. 
92  (20:584);  Odkemiih  ▼.  Johmtan,  92  U.  a  848 
(28:  682);  Marrofo  ▼.  Whitney,  M  U.  8.  651 
(24:  456>  ^ 

Mr.  A.  X.  Parker.  AetiektrU  Atty-Oen., 
for  appellee: 

In  seeking  to  acqaire  the  land  under  the 
state  location,  Williams  attacks  the  preferential 
rights  of  the  original  settler  and  his  successors. 

Lamb  T.  Davenport,  85  U.  8.  18  Wall  807 
(21:  759);  Aiherion  v.  Fowler,  96  U.  8.  518, 
518,  519  (24:  782,  784):  NiekaU  ▼.  Winn,  17 
Nev.  188;  Rector  ▼.  OiHim,  111  U.  &  276, 284, 
287  (28:  424,  430,  481). 

The  United  8tates  has  the  right  to  initiate 
and  maintain  a  suit  of  the  nature  of  the  one  at 
bar. 

United  8tate$  ▼.  San  Jacinto  Tin  Oo.  125  U. 
8.  279  (81:  749);  United  Stata  ▼.  Beebe,  127  U. 
8.  838  (82: 121);  BeNeagle,  185  U.  8. 66-71  (84: 
72-74):  UniUd  8tate$  ▼.  American  BeU  Tdeph, 
Co.  m  U.  8.  815  (82:  450);  Moare^.  BMtne, 
96  U.  8.  580  (24:  848);  M^aty.  United  8taie$, 
112  U.  8.  24  (28:  (K^;  United  8tate$  ▼.  Iron 
aaver  Min.  Cb.  128  U.  a  678, 676(82: 571,  578). 

Mr,  Juetiee  Brewer  delivered  the  opinion 
of  the  court : 

The  first  contention  of  api>ellant  is,  that 
this  action  could  not  be  maintained  because 
the  State  of  Nevada  was  not  made  party,  it 
holding  the  legal  title ; 

Second,  that  the  circuit  court  erred  in  find- 
ing that  there  was  fraud  or  wrong,  br  which 
the  title  was  passed  to  the  8tate  of  Nevada ; 
and, 

TMird.  that  even  if  there  were  fraud  or 
wronj?  in  this  matter,  the  outcome  of  the 
proceedings  was  the  necessary  one,  and  there- 
fore the  bill  should  not  have  been  sustained. 

With  respect  to  the  first  contention:  It 
cannot  be  doubted  that  the  certification  oper- 
ated to  transfer  the  legal  title  to  the  State 
(FraOm  V.  O^Omnar,  115  U.  8.  102  [29: 
8111) ;  nor  that  the  contract  between  the  State 
and  appellant  passed  to  him  the  equitable 
title,  the  legal  title  being  retained  by  the 
State,  simply  as  security  for  the  unpaid  part 
of  the  purchase  money.  The  proposition, 
therefore,  is  thai,  where  there  are  outstanding 
two  interests  or  titles,  held  by  different  par- 
ties, the  real  owner  cannot  proceed  against 
either  without  Joining  the  other ;  that  only 
one  action  can  be  maintained  to  devest  these 
parties  of  their  separate  titles;  and  that  to 
that  action  both  advene  holders  must  be 
parties.  The  proposition  is  not  sound.  A 
court  of  equify  has  Jurisdiction  to  devest 
either  one  <n  the  adverse  holders  of  his  title. 


in  a  separate  aodon.  Doubtless  the  court 
has  power,  when  a  separate  action  is  insti- 
tuted against  one.  to  require  that  the  other 
party  be  brought  into  the  suit,  if  it  appears 
necessary  to  prevent  wronff  and  injuiy  to 
either  party,  and  to  thus  fully  determine  the 
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title  in  one  action ;  but  such  right  does  not 
oust  the  court  of  lurlsdiction  of  the  separate 
action  against  either.  It  has  JurisdictJoii  of 
separate  actions  against  each  of  the  advem 
holders,  and  there  Is  no  legal  compulsion,  as 
a  matter  of  jurisdictional  necessity,  to  the 
Joinder  of  both  parties  as  defendants  in  ens 
action.  There  are  special  reasons  why  this 
rule  should  be  recognised  in  this  case.  It 
may  be  that  the  circuit  court  would  not  have 
jurisdiction  of  an  action  against  the  State; 
that  an  action  against  a  State,  on  behalf  of 
the  United  Statei,  can  be  maintainable  only 
in  this  court ;  and  that  when  brought  in  this 
court  no  other  party  than  the  State  can  tw 
made  defendant.  We  do  not  decide  that  these 
things  are  so,  but  suggest  the  difficulty 
which  must  have  presented  itself  to  the  coun- 
sel for  the  government,  and  which  Justifies 
a  separate  suit  against  the  holder  of  the 
equitable  title.  The  State  of  Nevada  might 
have  intervened.  It  did  not ;  doubtless,  De- 
cause  it  felt  it  had  no  real  interest.  It  was 
no  intentional  party  to  any  wrong  upon  the 
general  government.  If  its  agency  had  been 
used  by  the  wrong-doer  to  obtain  title  fioa  »i^ 
the  general  government ;  if,  conscious  of  no 
wrong  on  its  part,  it  had  obtained  from  the 
general  government  the  legal  title  and  ooo- 
veyed  it  away  to  the  allegea  wrong-doer,  ^it 
might  justly  say  that  it  had  no  Interest  in 
the  controversy,  and  that  it  would  leave  to 
the  determination  of  the  courts  the  question 
of  right  between  the  government  and  the 
allegwi  wrong-doer,  and  conform  its  subse- 
quent action  to  that  determination.  That 
certainly  is  the  dignified  and  proper  course 
to  be  pursued  by  a  State,  which  U  sfaarjred 
to  have  been  the  innocent  instrumentality 
and  agent  by  which  a  title  to  real  estate  hu 
been  wrongnilly  obtained  from  the  geoersl 
government,  tlie  jurisdiction  of  the  circuit 
court  over  this  bill  was  properly  sustained. 
The  second  contention  is,  that  the  court 
erred  in  finding  that  there  was  fraud  or  wroog 
by  which  the  title  was  taken  away  from  the 

general  government.  *  The  allentiono  of  the 
ill  are  of  fraud  and  wronf,  but  they  also 
show  inadvertence  and  mistalEe  in  the  certifi- 
cation of  the  State ;  and  it  cannot  be  doubted 
that  inadvertence  and  mistake  are,  equally 
with  fraud  and  wrong,  nounds  for  ludidaJ 
interference  to  devest  a  X\w  acquired  tnereby. 
This  is  eoually  true  in  transactions  bat  ween 
individuals,  and  in  those  between  the  govern- 
ment and  its  patentee.  If,  through  inadver- 
tence and  mistake,  a  wronc  descriptioii  is 
placed  in  a  deed  by  an  individual,  and  psop- 
erty  not  intended  to  be  oonveyed  is  conveyed, 
can  there  be  any  doubt  of  the  Juriadictioo  ol 
a  court  oi  equity  to  interfere  and  restofe  to 
the  party  the  title  whidi  he  never  intended 
to  conveyt  So  of  any  other  inadvertence  and 
mistake,  vital  in  its  naturs,  by  which  a  title 
is  conveyed  when  it  ought  not  to  haw  been 
coBveyecL  The  facts  and  proceedings  at- 
tending this  transfer  of  title  are  fully  dis- 
doeedln  the  bill.  They  point  to  fraud  and 
wrong,  and  equally  to  inaaverteooe  and  mis- 
take ;  and  if  the  latter  be  shown,  the  bill  is 
sustainable,  although  the  former  chartt 
against  the  defendant  may  not  haw  been  folly 
established. 
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PVxr  mMabitiarj  answer  to  this  Inqniij,  a 
faller    ■Utetnent  of  faoti  i«  necoeiMiTy :    On 
May  19,  1879,  defendant  made  in  the  proper 
land  office  of  the  United  States  a  desert-land 
ent^   for  two  hundred  and  forty  acres,  in- 
clnding  therein  the  lands  in  controTersy.    10 
Stat.  8T7.    On  July  26,  1879,  he  oonveyed  to 
tbe  ITew  Philadelphia  Silyer  Mining  Oom- 
pany«  for  the  sum  of  five  thousand  aollais, 
eigihty  acres  thereof,  descrihed  as  the  east  ^ 
of  Boutheast  i,  section  88,  township  8»  range 
60  east,  l^ye  Oonntir,  Nevada    The  oonvey- 
ance    -was  with  this  warranty:    "And  the 
party  of  the  first  part  agrees  to  and  with  the 
party  of  the  second  part  that  he  has  fall  right 
and  po^wer  to  sell  and  oonTer  the  said  prem- 
ises and  water  rights,  and  tnat  they  are  now 
free   from  all  incombrances,  sales  or  mort- 
gages."    Within  the  succeeding  year  the 
grantee  erected  a  ten-starap  quartz  mill  on 
the   premises,  at  the  expense  of  about  fifty- 
eight  thousand  dollars     Becoming  embw- 
raised,  this  eighty  acres,  with  improvements, 
passed  by  sheriff's  and  receiver's  deeds  to 
Matthiessen  and  Wsxd,  the  title  thus  passing 
finallv  by  the  16th  of  December.  1881.    The 
consiaeration  of  five  thousand  dollara,  named 
in  the  original  deed,  was  paid  to  Williams. 
On  May  20,  1882,  he  executed  papers  for  the 
relinquishnient  to  the  government  of   his 
deaert-land  entry,  and  at  the  same  time  made 
application  to  the  State  for  the  purchase  of 
these  lands  as  agricultural  lands.    At  his 
Instance,  the  State,  on  July  29,  1882,  applied 
to  the  government  for  a  certification  of  these 
lands.    On  August  12,  1882,  by  letter  from 
the  Land  Department,  cancellation  of  the 
desert-land  entry  was  made  on  the  books  of 
the  local   land  office,  and  subsequently,  as 
stated,  in  May,  1888,  the  lands  were  certified 
to  the  State,  and  thereafter  the  apnlication 
of  Williams  for  purchsse  from  the  State  was 
accepted,  and  the  contract  entered  into. 

Farther,  it  appears  that  on  Jund  20,  18R1, 
the  receiver  of  the  Philadelphia  company 
wrote  to  the  conunissioner  of  the  land  omoe, 
giving  notice  of  the  company's  interest  in 
these  lands,  and  asking   instructions   as  to 
cteps  necessary  to  protect  its  title.    This  in- 
formation was  followed,  on  Februaiy  10, 1882, 
by  interview  and  communication  to  the  De- 
partment from  the  counsel  of  Mattiiiessen 
sod  Ward.    On  April  14,  1882,  the  commis- 
sioner  answered  the  inquiry  of  the  receiver, 
tivoew'^"^  i,M^  informing  him  that  desert-land  claims  were 

rM^^y?*rtiSi*'***l    ttot  assignable.     On  May  28  he  advised  Ward 
^i,^^^    li^'         r^  ^^  was  no  evidence  in  his  office  show 
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^ng  a  relinquishment  by   Williams  of  the 
desert-land  entry.    In  August,  1882,  the  land 
register  of  Nevada,  replying  to  an  inquiry 
of  Matthiessen  and  Wwd.  said :    -Mr.  Wil- 
liams informed  me  that  he  would  try  and 
piocute  the  cancellation  of  his  desert- land 
^^ ;  we  have  received  no  notice  as  yet  of 
^cancellation  of  said  entry."    As  weeks 
^on  Williams  had  filed  relinquishment 
P&pen  in  that  office,  and  the  matter  of  can- 
^iiatloQ,  having  been  referred  to  Washing- 
^*  was  waiting  response,  this  communlca- 
"on  was  obviously  deceptive,  and  suggests 
WMpiracT  between   the  register  and  Wil- 
;'*^'  So  obvious  is  this,  that  on  September 
11. 1882,  the  commissioner  of  the  General 
1t8U.H. 
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Land  Office  wrote  to  the  register  for  an  ex- 

Slanation.  In  that  letter,  urter  rsfeiring  to 
is  information  to  the  agent  of  Matthleaaen 
and  Wsxd,  as  above  quoted,  he  adds :  **  Upon 
a  cursory  examination  of  the  matter  it  would 
seem  that  the  information,  if  furnished  by 
Tou  as  aforesaid,  was  not  in  accordance  witn 
the  UctB  in  the  case  snd  misleading  in  re- 
sult, and  therefore  calculated  to  create  sus- 
picion in  the  public  mind  as  to  the  honest 
sdministration  of  your  office  in  matters  com- 
ing before  you  for  official  action.  Large  and 
valuable  interests  were  affected  by  the  relin- 

auishment  of  Williams,  and  the  company 
lould  have  been  notified  when  it  was  filed 
in  your  office,  or,  at  all  events,  when  it  ap- 
plied to  you  through  its  agent  for  informa- 
tion.   Please  explain  the  matter  at  once.* 
On  September  6,  1882,  an  application  was 
made  on  behalf  of  Matthiessen  and  Ward  for 
reinstatement  of  the  desert- land  entry,  and 
a  protest  against  embracing  in  the  State's  se- 
lection the  eighty  acres,  heretofore  referred 
to,  conveyed  by  Williams  to  the  Philadel- 
phia company.    This  application  for  rein- 
statement of  the  desert-land  entrj  was  denied 
by  the  land  commissioner  on  February  21, 
1888.     The  application  by  the  State  for  this 
Isnd  was  at  the  instance  of  the  appellant, 
and  the  application  was  included  in  a  list 
known  as  ^List  Number  24."    On  January 
8,  1888,  Matthiessen  and  Ward  made,  in  due 
form,  an  application  for  the  five  acres  upon 
which  the  buildings  were  situated,  as  a  mill- 
site.     The  application  was  denied  by  the  land     r  5201 
office  in  Nevada  on  the  ground  that  the  land     ^      ^' 
was  embraced  in  the  selection  theretofoie 
made  by  the  State  of  Nevada.    Appeal  was 
made  to  the  land  office  at  Washington,  and 
the  appeal  iMtpers  were  received  there  Janu- 
ary 18,  188S,    On  January  28,  Curtis  A  Bur- 
dett,  attorneys  for  Matthiessen  and  Ward, 
appeared  in  the  land  office  at  Washington  and 
asked  to  be  advised  of  any  action.    Imme- 
diately  thereafter  the  officers  in  the  Land 
I>epartment  noted,  in  pencil,  within  brack- 
ets, on   list  24,  against  the  land  in  contro- 
versy, these  woixfi.  "mill-site."    The  effect 
of  this  annotation  was  to  suspend  action  in 
respect  to  these  lands  until  the  adverse  claim 
had  been  investigated  and  removed.     There- 
upon the  controversy  as  to  the  right  to  select 
these  lands  proceeded  in  the  Departanent. 
While  this  controversy  was  P«°?]?8- j»  **»• 
Department  and   undetermined,  *»«  S84   was 
oresented  for  approval,  and  the  annotation  of 
the  words  "mifl-gite"  having  been  by  some 
person    erased,  and  there  appearing  on  the 
hoe  of  the  list  no  controversy  as  to  any  of 
the  lands,  the   certificate  was  made  in  May. 
as  heretofore    stated.    The  controversy  pro- 
ceeded in  regular  order  until  December,  1^, 
without   any    suspicion  on  the  part  or  the 
commisaioB^  of  the  land  office  that  any  cer- 
tification of  title  had  been  made  to  any  of 
these  lands  or  that  the  controversy  was  not 
still  open  for  adjudication.    In  Decembw, 
1888,  on  discovery  of  this  mistake  by  the 
land   commissioner,  he  telejcraphed  to  the 
ffovernor  of  Nevada  to  return  the  approved 
list     which   application  was   declined,   by 
telecrram,   on   the   advice   of  the  attorney- 
general  of  the  State.     On  the  14th  of  Decem- 
*^  102f 
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ber,  1888,  the  Secretary  of  the  Interior 
telegraphed  to  the  governor  of  Nevada,  as 
follows: 

*tBeoeived  at  Oanon,  Dea  14, 4.08 1>.  m. 

**Dated  Washington,  D.  a 14, 1888.] 

"To  Gk>vemor  of  Nevada,  Carson  City, 
Ncv.  : 

''Has  land  mentioned  in  dispatch  of  com- 
missioner, of  11th  instant,  bc^n  sold  and 
deeded,  or  either?  If  so,  to  whomf  Unless 
the  list  can  be  returned  and  corrected  I  desire 
to  have  proceedings  commenced  immediately 
to  set  aside  the  certification. 

"H.  M.  Teller,  Secretary." 

[621]        On    the   same   day    the   appellant    tele- 
graphed as  follows :  (y 

*tBeoei  ved  at  Oanoo,  Deoember  14, 4.46  p.  m. 

**I>ated  WaihlDflrton,  Deoember  14, 1888L] 

"To  Governor  Jewett  W.  Adams  or  W.  M. 

Garrard: 

"  Have  deed  for  my  state  land  claim  exe- 
cuted inmiediately.  Give  Harry  D^  money 
if  he  has  not  got  it ;  will  remit  from  Hot 
Creek.    Don't  delay.    Answer. 

"Jos.  T.  Williamg." 

On  the  .15th  of  December  the  Secretary  of 
Interior  telegraphed  to  the  state  register  as 
follows : 

"Tract  inadvertently  certified  while  ad- 
verse claim  was  pending  and  undecided. 
Much  embarrassment  will  result  to  Depart- 
ment if  list  be  not  returned  as  requested.* 

On  the  same  day  he  received  this  answer : 

"Carson,  Nev.,  December  15,  1888. 
"To  H.  M.  Teller,  Washington,  D.  C. : 

"The  land  referred  to  is  applied  for  and 
contracted  to  J.  T.  Williams,  but  no  patent  is 
yet  issued.         J.  W.  Adams,  Gk>vemor.* 

These  facts  make  it  clear  that  when  list  24 
was  presented  to  the  Department,  and  it  had 
received  notice  of  an  adverse  claim  as  to 
these  lands,  the  ordinary  annotation  was  made 
on  the  list  opposite  to  these  lands,  to  indi- 
cate an  adverse  claim,  and  that  pending  the 
adjudication  of  the  merits  of  that  claim  no 
certification  would  have  been  made ;  that  by 
somebody's  act  (and  the  record  does  not  dis- 
close the  party),  this  customary  departmental 
entry  of  notice  was  rubbed  out ;  and  that 
thereafter  the  listjpassing  through  the  hands 
of  the  various  officers  (^  the  Department, 
with  every  maik  of  approval  from  the  vari- 
ous subordinate  cheers,  and  not  challenged 
as  to  this  controversy,  was  inadvertently, 
unintentionally  and  through  mistake  certified 
to  the  State  ox  Nevada.  Can  there  be  any 
doubt  that  this  land  was  certified  through 
'52S1  inadvertence  and  mistake ;  and  that  the  Land 
Department  did  not  intend  to  certify  it  to 
the  Stale,  or  approve  the  selection  nmde  by 
the  State,  until  after  the  determination  of  thie 
pendinc  controversy  T  Who  made  the  erasure 
cannot  oe,  from  tne  testimony,  determined. 
The  defendant  and  his  attorney  in  Washing- 


ton  City  each  testify  that  he  did  not  make  it 
or  know  of  its  being  made ;  yet  who  would 
make  such  an  erasure,  save  one  interested  Ib 
havinff  the  fact  of  the  contest  removed  from 
notice?  The  suggestion  made  by  counsel 
for  appellant,  t&t  liatthiessen  and  Ward 
causea  this  to  be  done  in  order  to  lay  the 
foundation  for  this  bill,  when  in  fact  their 
controversy  in  the  Department  had  not  been 
adjudicate  as  to  the  right  of  the  State  to 
make  this  selection,  is  so  puerile  as  to  in- 
tensify the  suggestion  against  the  appellant. 
That  Williams  had  some  information  from 
within  the  Department  is  evident  from  the 
fact  that  on  the  very  day  the  Secretary  tele- 
graphed to  the  governor  of  Nevada  he  tele- 
graphed insisting  upon  immediate  executioo 
of  Uie  deed  from  the  State— a  telegram  re- 
ceived at  the  capital  of  the  State  forty^threo 
minutes  after  that  of  the  Secretary,  we  do 
not  impugn  the  truthfulness  of  the  appellant 
or  his  counsel,  in  the  testimony  given  by 
each,  "that  he  neither  made  or  knew  of  th« 
making  of  this  obliteration  :*  yet  we  cannot 
but  be  impressed  with  the  conviction  that 
there  was  someone  in  the  Department  em- 
ployed to  look  after  appellant's  interests  iA 
this  controversy,  and  who,  without  spediU 
direction  or  authoritv,  assumed  to  do  that 
which  he  Uiought,  ana  which  would  appar- 
ently, promote  his  employer's  interests,  to 
wit,  the  erasure  from  tnis'list  of  any  notice 
of  contest  or  adverse  claim.  Of  course,  if 
fraud  was  done  by  one  employed  by  appel- 
lant, he,  though  ignorant,  must  bear  the  con- 
sequences of  that  fraud.  We  do  not  doubt 
what  the  verdict  of  a  jury  would  be.  as  to  a 
charge  of  fraud,  under  these  circumstances; 
but  we  do  not  care  to  place  our  deciaion  upon 
this  ffround.  We  rest  it  upon  the  incontro- 
vertible fact  that  through  inadvertence  and 
mistE^e  this  land  was  certified  to  the  State. 

This  brings  us  to  the  final  contention : 
That  if  there  had  been  no  erasure,  thatif  the 
contest  had  been  had.  the  lands  must  inevi- 
tably have  been  certified  to  the  State  of 
Nevada,  because  they  were,  within  the  de- 
scription of  the  Act,  "unappropriated,  non- 
mineral,  public  land, "  selected  by  the  State ; 
that  the  desert-land  entry  by  WilHama,  in 
1879,  gave  to  him  no  rinit  whidi  he  ooold 
sell  or  transfer;  that,  therefore,  the  deed 
from  him  to  the  Philadelphia  company  psssfi 
nothing  as  against  the  government:  that, 
having  failed  to  reclaim  toe  land  within  the 
time  prescribed,  his  rlsht  in  the  land  ceased. 
and  his  cancellation  ox  his  desert- land  entry 
was  a  mere  matter  of  form  to  clear  the  face 
of  the  record ;  that  at  the  time  of  the  selec- 
tion and  applicaticm  by  the  State  there  wae 
no  legal  adverse  claim ;  that  therefota  the 
State  had  a  right  to  select  it ;  that  having 
made  such  selection,  it  was  the  duty  of  the 
Department  to  certify  the  land,  and  thus 
transmit  the  legal  title :  and  that  the  jr  vera- 
ment  pays  no  attention  to  private  dlmitea 
between  parties  who  liave  transacdoos  ui  re- 
spect to  public  lands  befdta  it  parts  with  Its 
title,  uia  before  any  ri^  is  vested  in  either 
of  the  disputing  parties. 

In  the  main,  we  do  not  doubt  thsM  pnp^ 
sitions  of  law ;  bat  there  aie  oartaiB  eqnita- 
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ble  ooDsidentiont  whidi  the  Department  Is 
anthoriied  to  recognize,  and  when  recognized 
BO  oooit  will  erw  diftorb  ita  action.  Con- 
alder  the  facta  in  this  light:  Williams  had 
made  a  deaert-land  ent^;  his  proposition 
by  that  entry  was  to  reclaim  this  land  by  ir- 
rigation ;  he  oonTeyed  by  deed  a  portion  of 
it  to  the  Philadelphia  company,  warranting 
that  he  had  perfect  title  and  right  to  convey, 
and  reoelTing  five  thousand  dollars  for  this 
conyeyanoe.  On  the  faith  of  It  the  company 
•zpends  fifty-eight  thousand  dollars  In  Im- 
proTcmenta.  The  time  fbr  reclamation  passes, 
and  he  has  failed  in  his  implied  duty  to  the 
goTemment  With  a  view  to  secure  to  him- 
self a  title  which  he  has  once  conveved  with 
warranty,  he  schemes  to  surrender  his  desert- 
land  entry  for  cancellation,  and  induce  the 
State  to  select  and  obtain  title  to  Uie  lands 
as  agricultural,  non- mineral  lands,  and  then 
buy  the  title  thus  obtained  by  the  State.  When 
the  Department  is  advised  of  these  facts,  it 
declines  to  certify  the  title  to  the  State.  If 
all  questions  of  Jurisdiction  and  procedure 
were  removed,  would  any  court  issue  a  man- 
damus to  compel  the  oflScers  of  the  Land  De- 
partment to  certify  those  lands  to  the  State? 
Would  noV.the  equity  developed  by  these 
facts  forbid  the  court  to  issue  such  an  order? 
The  certification  after  selection  by  the  State 
ia  to  be  approved  by  the  Secretary  of  the  In- 
terior. This  is  no  mere  formal  act.  It  gives 
to  him  no  mere  arbitrary  discretion,  but  it 
docs  give  power  to  prevent  such  a  monstrous 
injustice  as  was  sought  to  be  accomplished 
by  these  proceedings.  It  gives  the  power  to 
the  Secretary  to  deny  this  application  of  the 
State,  and  refuae  to  approve  its  selection, 
and  hold  the  title  in  the  general  govemment 
ontil,  within  the  limits  of  ex iating  law  or  by 
special  Act  of  Congress,  a  party  who,  mis- 
likformed  and  misunderstanaing  Its  rights, 
has  placed  sudi  large  improvements  on  the 
property,  shall  be  enabled  to  obtain  title 
Irom  the  government. 

We  would  not  be  misunderstood  in  respect 
to  this  matter.  We  do  not  mean  to  Imply 
that  any  arbitrary  discretion  Is  vested  In  tlie 
Secretary ;  but  we  hold  that  the  Statute  re- 
quiring approval  by  the  Secretary  of  the  In- 
terior was  intended  to  vest  a  discretion  In 
him  br  which  wrongs  like  this  could  be 
righted,  and  equitable  consideratlona.  so  sl£- 
niflcant  and  impresalve  as  this,  given  full 
force.  It  Is  obvious.  It  is  common  knowl- 
edge, that  In  the  administration  of  sudi  large 
ana  varied  Interosta  aa  are  Intrusted  to  the 
Land  Department,  matters  not  foreseen,  equi- 
tiea  not  anticipated,  and  which  are  therefore 
■ot  provided  for  by  express  statute,  may 
•oroetimea  arise,  and,  therefore,  that  the  Sec- 
retarr  of  the  Interior  Is  given  that  superin- 
tending and  aupervising  power  which  will 
enable  nim.  In  the  face  of  these  nnexpected 
oootlngendea,  to  do  Justice. 

TT^  deeisiot^^tJUCirmiaOtwriiirigki^mmd 
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SIERRA  BUTTE   QOLD  MINING  COM- 
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MatUr  and  mroant    ^ohen  lereafU  iakm  th§  risk 
— evidence. 


Mr. 

argnmeat  of  thia 
Its  declaloo. 

ltSU.& 


not  prsient  at  the 
and  took  no  ptit  in 


1.  Where  several  mloecs  were  In  a  tannel  In  d»> 
fendant^  mines  and  the  saperintendeot,  dlioov* 
erlna  that  the  roof  of  the  tanoel  had  been  that- 
tared  by  tUastln^,  told  the  men  to  prop  It  up  aod 
to  put  a  post  by  the  side  of  one  which  had  been 
there  for  another  purpose,  but,  on  one  of  the 
men  suirgestliiir  that  thisahould  betaken  oat  and 
another  put  lo  Us  phice,  left  It  optional  with 
them  to  do  K>  or  not,  and  told  them  to  IwoarefuJ 
aod  not  let  the  roof  fkD  down  oo  them,  and  da- 
oeased  and  the  other  miners  decided  that  It  would 
be  safe  to  take  out  the  poet,  and  did  so,  Intendlna 
to  fo  outside  to  get  other  tlmt>er,  and,  after  the 
removal  of  the  post,  deneaied  lat  down  under 
the  shattered  roof  and  part  of  the  rook  foU  oo  him 
and  killed  him,— Add.  that  he  took  the  rlOs  of 
the  work  m  which  he  was  employed,  and  thst  his 
own  neaUfence  was  the  direct  cause  of  bis  death* 
and  that  in  an  action  by  his  widow  and  danghter, 
to  recover  damages  for  his  death,  the  ooori  rlghw 
ly  directed  a  verdict  for  defendant. 

IL  Where  the  only  witnesses  of  the  aooMsot,  whom 
the  plalntlfr  was  therefore  compelled  to  call«  were 
m  defendants  employ  and  might  Iw  preJodlceA 
to  Its  favor,  the  question  how  far  they  wars  so- 
biased  is  of  no  weight,  and  does  not  reqatra  sab- 
mlMloo  to  the  jury;  thelii  being  the  only  testi- 
muny  oo  the  point,  disbelief  of  their  Uilmniij 
oannot  supply  a  want  of  proof. 

[Na  168.] 

Argu0i  amd  BubmitUd  January  98^  1391.    Ih^ 
cided  March  $,  1891. 

F  ERROR  to  the  Circuit  Coart  of  the  Unlt> 
ed  States  for  the  Northern  District  of  Cal- 
ifornia to  review  a  lodgment  entered  upon  an 
order  of  the  court  directing  a  verdict  for  the 
defendant  in  an  action  brought  by  the  widow 
and  daughter  to  recover  damni^  under  sec. 
877  of  the  California  Civil  Coda  for  the  death, 
by  defendant's  negligence,  of  one  of  its  work- 
men.   AJ^rmed. 

The  facta  are  stated  in  the  c  pfailoo. 

MmTM.  8.  r.  I««lb  and  •/.  a  BUuk.  for 
plaintiffs  In  error: 

Ordinarflv,  where  there  Is  any  testlmooj 
tending  to  show  negUgenoa,  It  Is  a  qneation  for 
the  Ju^. 

(i^imb^  T.  Vmmont  OaU.  iZL  Cb.  28  Yt.  887; 
Ffau  V.  BewnM$.fS8  IlL  818;  Pnterwn  v. 
WaUaee,  1  MacqTH.  L.  Caa.  748,  88  Eng.  L. 
A  Eq.  48:  Barnsif  ▼.  Sekmtidtr,  76  U.  8.  9- 
Wall.  848  a0.-648):  Bidtman  v.  Jonse,  Id.  107 
(561). 

It  became  an  Imperative  doty  of  the  master 


Hon.— .Is  to  «Pte  ore 
wMMnthsralsChata 

te  aismmt  ossoiiaiisa hf  thSMfl^siies^* 
see  note  to  Hoogh  ▼.  Tssaa  ft  P.  B.  Oow 
WktUL  ___^.^ 

w<  Mt*  to  W,taik  B.  Oow  T.  MaDnlMik  VJHk 
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to  tee  to  11  that  the  temporary  support  was 
eopplied  before  the  post  was  taken  out. 

Wheeler  y.  Waeon  Mfg,  Co,  185  Mass.  294; 
(MUji  T.  New  Baven  Jt  if.  Co.  186  Mass.  6; 
FUke  y.  BoiTim  <i»  il.  A  €b.  58  N.  T.  549; 
Ooreoran  y.  Holbrook,  59  N.  T.  517-520;  .FW- 
kr  y.  /MO^t,  80  N.  Y.  50, 52, 58;  Ford  y.  Fiteh- 
Mirg  R.  (h,  110  Mass.  241;  Hough  y.  r«»i»  it 
P.  B.  Co.  100  U.  8.  218  (25:  612);  Northern  F. 
R  Co.  y.  Eerhert,  116  U.  8.  642  (29:  755). 

It  was  a  doty  of  the  court  to  submit  the 
whole  case  wUh  proper  instructions  to  the 
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lane  y.  Northern  Cent.  B.  Co.  128  U.  8. 
'91-96  (82:  839-842);  Jonee  y.  Eaet  Tenneseee,  V. 
4ttG.kCo.  Id.  448-446  (478-480);  WaeJiinyUm 
dO.  R.CO.  y.  McDade,  185  U.  8.  554(84: 285); 
Himgh  y.  Texae  d  P.  R.  Co.  100  U.  8.  218 
<25:  612);  Northern  P.  R.  Co.  y.  Herbert,  116 
U.  8.  642  (29:  755);  Daley  y.  American  Print. 
Co.  150  Mass.  77;  'Myen  y.  ITud^ian  itvn  (^. 
150  Mass.  125. 

Meetre.  Thomae  B.  Bishop  and  William  W. 
Jlorrow  for  defendant  in  error. 

Mr.  Jueiiee  Chpmy  deliyered  the  opinion  of 
the  court: 

This  was  an  action  brought  against  a  cor- 
poration of  Great  Britain  by  the  widow  and 
daughter  of  William  J.  Bunt,  citizens  of  Cali- 
fornia, to  recover  damages,  under  g  877  of  the 
California  CUvil  Code,  for  his  death  by  the 
defendant's  negligence  while  a  workman  in 
its  mine.  The  answer  alleged,  among  other 
ihln|;8,  that  his  death  was  caused  by  his  own 
oegligence,  and  not  by  any  negligence  on  the 
part  of  the  defendant. 

At  the  trial,  the  only  witnesses  called  by  the 
plaintifEs  (except  in  proof  of  their  relationship 
io  the  deceased,  and  of  his  death)  were  the 
superintendent  of  the  mine  and  a  fellow  work- 
man of  the  deceased,  whose  testimony  tended 
to  prove  the  following  facts:  While  Bunt  and 
three  others,  all  four  experienced  miners,  were 
in  a  tunnel  in  the  rock  of  the  defendant's  mine, 
tbirty-flve  hundred  feet  from  its  moutb,  the 
superintendent  came  in,  and  discovered,  by 
looking  at  the  roof  of  the  tunnel,  and  by  sound- 
ing it  with,  a  pick,  that  it  had  been  shattered 
by  blasting  further  in;  snd  told  the  men  to 
prop  it  up  with  timbers  from  that  point  to  the 
end.  There  was  already  a  post  of  timber  at  that 
point,  which  had  been  put  there  only  to  hold 
the  "spilinsr "  or  pieces  of  wood  extending 
along  the  siaes  of  the  tunnel  to  keep  back  the 
'*gouee  or  selvage  of  the  vein  clay  and  slimy 
stuff. '^  The  superintendent  told  the  men  that 
they  had  better  put  a  post  by  the  side  of  this  one; 
but,  on  one  of  the  men  suggesting  that  this 
should  be  taken  out  and  another  put  m  its  place, 
left  \i  optional  with  them  to  do  so  or  not,  say- 
ing, "  If  you  think  proper  vou  can  tske  out 
that  post,  but  be  careful  of  the  roof,  don't  let 
it  fall  down  on  you,  and  be  careful  of  the  spil- 
ing." Bunt  and  the  other  workmen  decided 
that  it  would  be  safe  to  take  out  the  post,  and 
did  so,  intending  to  go  outside  to  get  other 
timber.  After  the  removal  of  the  post.  Bunt 
sat  down  to  rest  under  the  shattered  roof,  and 
part  of  the  rock  fell  upon  snd  mortally  injured 

At  the  dose  of  the  plaintiffs'  evidence,  the 
defendant  moved  the  court  to  direct  a  verdict 
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for  the  defendant,  because  theevldeDoe  wooU 
not  warrant  a  verdict  for  the  plaintiffs.  The 
circuit  court  granted  the  motioo;  and  the 
plaintiffs  excepted  to  the  directkm,  and  sued 
out  this  writ  of  error. 

The  reasons  stated  in  the  opinion  of  the  coon 
below,  reported  in  11  Sawyer,  178,  are  ooodo- 
sive.  Bunt  participated  in  taking  out  tiie  poet, 
wiUi  full  knowledge  of  the  danger,  and.  after 
the  post  had  been  removed,  and  before  an- 
other had  been  put  in  its  place,  sat  down  onder 
the  shattered  roof.  Recklessness  could  hardly 
go  farther.  The  evidence  would  warrant  no 
other  conclusion  than  that  he  took  the  risks  of 
the  work  in  which  he  was  employed,  and  that 
his  negligence  in  the  course  of  that  work  was 
the  direct  cause  of  his  death.  The  court  there- 
fore rightly  directed  a  verdict  for  the  defend- 
ant BandaU  y.  Baltimore  d  C.  R  Co.  109  U. 
8.  478127:  1008]-  SehefUld  v.  Chicago,  M.  d 
8t.  P.  k.  Co.  114  U.  8.  615  [29:  224];  Quniher 
V.  LiterpoUdL.  d  O.  Ine.  Co.  184  U.  &  110 
[88: 857]. 

The  suggestion  that,  because  the  onljr  wit- 
nesses of  the  accident,  and  whom  the  plaintiffs 
were  therefore  compeUed  to  caU,  were  in  the 
defendant's  employ  and  might  be  prejudiced 
in  its  favor,  the  question  how  far  they  were  so 
biased  should  have  been  submitted  to  the  Jury, 
is  of  no  weight.  Theirs  being  the  only  testi- 
mony on  the  point,  disbelief  or  their  testimony 
could  not  supply  a  want  of  proof. 

Judgment  afirtMd. 


JOHN  W.  HAKNER  bt  ai^,  App^^ 

e. 

LEWMAN  G.  MOULTON 


(See  8.  a  Beporter*s  ed.  ISi  JMJ 

Win  cf  lande—euH  to  eet  aeide  eale    limitm 
tione^poseeeeion  efland. 


1.  Where  a  testator  tn  Teooenee  devlssd  \gf  his 
will  huids  in  Texas,  bit  riffbt  to  laiMlt  in  that  Scsie 
ezistlnff  only  in  a  Isnd  oertifloate  iasoed  hf  the 
Republic  of  Texaf  wbleh  had  been  oooTe7«d  to 
him,  and  an  admlolstrator  In  Taxes  of  hit  eatata, 
by  order  of  the  Texas  probate  court,  aold  the 
certificate,  wliftoh  sale  was  oonOnned,  and  the 
purchaser  located  the  cnrtincate  on  hutd,  and 
patents  therefor  were  lamed  by  the  State,  aoeh 
purchaser  is  the  holder  of  the  legml  title  vo  the 
oertiflcate  and  to  the  land,  and  be  and  those  who 
derived  their  title  from  him  are  the  ownan  of 
soch  legal  title,  althooirb  the  sale  was  frmndolaaiL 


Nora.— gVrt  Nfls  of  towdt  hy  de^m  fc  gmm  wad  h» 
loicf  c/ eike  State,  see  fioe«  to  CUrk  V.  Ormham,  Ic  SM^ 

Fortion  loflb  miiat  be  v^xneA  hcra,  Co  how  ^«rt 
hert;  ioh«n  oful  hom  evidenct;  ameOktry,  probatU  af • 
See  noUi  to  Darby  v.  Mayer,  6:  WK;  Aimstioug  v. 
Lear,  S:  680. 

DomieU  of  teetalor  ooverm  eoMtfttv  af  «Hi  «■< 
dmtitmtion;  foreign  wOL  neeemary  (e  ha  proaetf 
cohere  amet$  are.  See  fioCs  to  Smith  v.  Unloa  Bank 
of  Georgetown,  Ss  HIL 

AMtoinUrpntatkmofwtaKiMtmiimef 
to  0oeani,-eee  note  to  Pimy  v.  Belt«  T:  ML 

Am  to  eomUUom  prioaifaiil  amd 
may  perform^  and  their  sgeet: 
/ormed,— see  noCef  to  Taylor  v.  Kasoa«tc  Ml;  Ui 
1  Statea  v.  Clarke,  9:  SS. 
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integMt  which  the  dtyiaem  under  the  will 
bad  ttftnr  thenle  of  the  certlfloate  was  not  an  in- 
tcieai  lesal  or  equitable  in  the  land,  but  only  the 
darlrt  to  dlaafflnn  Ifte  nle  and  Inetltute  a  suit  to 
•et  tt  aalde,  and  thus  acquire  the  oertifloBte  or  the 
land  located  under  It;  luoh  a  suit  must  be  brous'ht 
'Within  the  period  of  the  Statute  of  Limitation  of 


t 
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L  TVltereaninterralof  nearly  thirteen  yean,  be- 
Inv  more  than  the  state  period  of  limitation,  has 
eiapeed  between  the  sale  of  a  land  oertifloate  and 
tbe  Isrlnfflnff  a  eult  to  set  the  oale  aside,  and  the 
▼SLlne  of  the  land  located  thereunder  has  largely 
•noreased,  and  parUes  Interested  and  wltnesees 
liave  dled^ind  no  pemn  nowlnterested  in  the  land 
ta  Implicated  In  the  fraud  alleged  as  the  ground  of 
veUef,  the  platntUEs  are  gvilty  of  laches,  and  can- 
not have  raUef  In  a  court  of  equity. 

L  One^  anmimlng  possession  of  a  tract  of  land 
doea  not  excuse  him  from  prosecuting  a  suit  with- 
in the  preaorfbed  period  of  limitation,  against  a 
person  holding  an  adverse  title  thereta 

[Nb.  171.] 

Argued  and  SulnniUed  Jan.  B8,  t9,  1891.    De- 
cided March  t,  1891. 

k  FFEAL  from  a  decree  of  the  Ciicait  Oourt 
ix  of  tbe  rnited  States  for  tbe  Northern  Dis- 
trict of  Texas  dismissing  a  suit  to  set  aside  a 
sale  of  a  land  certificate  as  fraudulent  and  to 
declare  deeds  of  land  null  and  void.    Affirmed. 
Tbe  facts  are  stated  in  the  opinion. 
Mr.  JTajnea  D*  Paxk*  for  appellantB: 
The  decree  is  erroneous  in  holding,  in  ef- 
fect, that  tbe  subject  of  the  devise,  being,  not 
land,  as  the  testator  expressly  states  he  believes 
it  to  be,  but  a  eoTemment  grant  of,  or  an  in- 
choate right  to,  land,  evidenced  by  a  head-right 
certificate,  unlocated.  was  merely  a  piece  of 
personalty,  and  could  not  pass  under  a  devise 
of  land.    Tbe  devise  was  therefore  inopera- 
tive, and  void  for  uncertainty. 

Ftnlay  v.  King,  28  U.  8.  8  Pet.  876  (7:  712); 
Chapman  v.  Braum,  8  Burr.  1884;  ffiseoeks  y. 
^MO0eto,  5  Mees.  86  W.  SeS;WiUdnM  v.  AOen, 
5d  U.  8. 18  How.  898  (15:  890);  Den  v.  MeMur- 
««.  16  N.  J.  L.  276;  Olarke  t.  Btwrman,  85  U. 
8- 18  Wall  602  (21:  906). 

A  sale  of  the  laod  would  include  a  sale  of 
the  certificate,  and  the  title  to  the  certificate 
would  remidn  good  and  follow  it  to  whatever 
land  it  might  be  subsequently  applied. 

Sim  V.  Thorn,  67  Tex.  102;   TrimbU  v. 

«»« wr«  1  Tex.  804;  Roberteon  v.  DuBote,  76 

Tex.  8;  ffeame  ▼.  Gtliett,  62  Tex.  28;  Rutlier- 

/^▼.  Oreene,  16  U.  8.  2  Wheat.  196  (4:  218); 

^mm  v.  ITnited  Statee,  58  U.  8.  17  How. 

^i}5: 241);  UnitedStaiee  v.  Larkin,  59  U.  8. 

w  How.  557  (15:  485);  Bodngves  v.   United 

^^.  68  U.  8. 1  Wall.  588  (17:  691);  BornOy 

lUMtedStatee.  77  U.  8. 10  Wall.  244  (19:905); 

«*ttfenJ«y  V.  Barriman,  88  U.  8.  21  Wall.  60 

^^^);  Slteptey  v.  Otnoan.n  U.  8.  888  (28: 

^);fatf  V.  Bussea,  101  U.  8.  509  (26:  881); 

^«w{,T.  BIsruhaw,  1  Sawy.  578;  OatUn  ▼.  Boff- 

««»,  aSawy.  490.  :- 

J^  certificates  and  warrants  have  in  Texas 

^  loiQetimes  treated  as  having  the  incidents 

01 1^  estate  (Bermann  v.  Behnotds,  52  Tex. 


25'^  tT  ^iihie,  27  Ti^i^Uh  v.  Sub- 
^>  >^Tez.  168),  and  sometimes  as  having 
wy  of  personal  properly. 

Tex. 


^  ▼.  Brown,  54  Tex.  884;  KimmeU  v. 
{^.28 Tex.  WxBuncan  Y,teal,  4»  Tex. 

^^•8.  .  U.S..  Book  84. 


No  advene  holdins  of  the  certificate,  how- 
ever long  the  time,  gives  title  to  the  certificate 
by  liinitation,  or  the  right  evidenced  by  it.  as 
against  the  true  owner. 

BarA^  "^.Suentan,  66  Tex.  407;  Barv^  v. 
SSi^^"^'  68 Tex.  606; JBois v. JSakg, 89Tex 
890;  2>tiiaa»  V  (WM.,  4  Yerg.  94, 2  BlT  Com.  17; 
1  Thomas'  Coke,  219;  8  Kent,  Com.  822. 

n^Z'       7S^^  Robertaon,  for  appellees: 

Tbe  certificate  was  a  mere  chattel. 

/2an<20A  V.  ^tir<0n,  4  Tex.  289;  Johnmm  v. 
TexT^  ^'  ^*^  ^'  Bwenmn,  66 

A  sale  l^  the  administrator  passes  a  title  su- 
perior to  the  title  of  the  heir,  devisee  or  legatee. 
^^Hgnon  v.  Aetar,  48  IT.  8.  2  How.  888  (11: 
290);  Florentine  v.  Barton,  69  U.  8.  2  Wall. 
216  (17:  785);  Rutherford  v.  Stamper,  60  Tex. 
448. 

.  The  appellants'  suit  is  stale,  and  they  are 
barred  of  their  right  of  recovery  by  their  laches. 

Pearaon  v.  Burditt.  26  Tex.  172;  Fisher  v. 
Wood,  65  Tex.  199;  2  Perry,   Trusts,  g  602; 
Johnson  V.  Netoman,  43  Tex.  628. 

The  legal  title  passing  bv  patent  passes  by 
inurement  to  the  owner  of  the  certificate  by 
virtue  of  which  the  patent  issued. 

BisseU  V.  Penrose,  49  U.  8.  8  How.  880  (12: 
1100);  Landes  v.  Brant,  51  U.  8.  10  How.  848 
(18:  449);  Stoddard  v.  Ohambers,  48  U.  8.  2 
How.  284  (11:  269):  French  v.  Spencer,  62  U.  8. 
21  How.  228  (16:  97);  Qould  v.  We^,  82  Tex. 
838;  Burkett  v.  Scarborough,  69  Tex.  498;  Sat- 
tertohite  v.  Rasser,  61  Tex.  176;  Lindsay  v.  Jttfi 


fruQi,  55  Tex.  626. 

The  owners  were  innocent  purchasers  for 
value  and  without  notice  of  appellants'  equity. 

2  Pom.  Eq.  Jur.  g  740;  Unetie  v.  Leneu,  2 
White  A  T.  Lead.  Cas.  in  Eq.  146,  155. 

Mr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity,  filed  January  27,. 
1882,  in  the  Circuit  Court  of  the  United  states 
for  tbe  Northern  District  of  Texas,  by  John 
W.  Hanner,  Jr.,  James  D.  Park  and  John  S. 
Park,  Jr.,  against  Lewman  G.  Moulton,  M.  C. 
Moulton,  C.  K.   Beaty,  Clement  R.  Johns,  J. 
C.  Kerby,  Flavins  Everett,  W.  Von  Rosenburg 
and  the  corporation  of  C.  R.  Johns  8c  Com- 
pany, to  establish  the  title  df  the  plaintiffs  to 
three  several  tracts  of  land  in  the  State  of  Tex- 
as, one  of  686  acres  in  Ellis  County,  one  of  640 
acres  in  Falls  County  and  one  of  250  acres  in 
Clay  County.    The  bill  prayed  that  the  deeds 
under  which  the  defendants  claimed  title  to 
such  land  might  be  declared  null  and  void. 
The  plaintifCs  asserted  title  to  it  as  devisees 
under  the  will  of  Thomas  Park,  who  died  iu 
tbe  State  of  Tennessee,  where  he  resided,  on 
September  4, 1866,  leaving  a  last  wUl  and  testa- 
ment, executed  March  20,  1866,  one  clause  of 
which  was  as  follows:    "I  will  to  John  W, 
Hanner,  Junior,  James  Park  and  John  Park, 
Junior,  my  tract  of  land,  containing  near  fif- 
teen hundred  acres  firet-rate  land,  lying,  I  be- 
lieve, in  Ellis  County,  Texas.    My  papers  are 
in  the  hands  of  J.  A.  X^.  Murray  and  William 
H.  Gill,  of  Clarksville.  Texas,  who  must  ap- 
count  for  allpaoers  of  mine  found  in  the  hands 
of  William  A.  Park's  widow  at  his  death.    AH 
other  lands  I  may  own,  and  not  din>06edof  by 
wUL  may  be  given  to  Dr.  Jas.  P.  Hanner." 
«  lOM 
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land  in  Ellia  County,  Texas,  sod  tbe  def< 
uita  iDsiat«d  tbat  he  dldnotowD  aoj' other  land 
In  Texaa  to  wbich  the  devtae  nferred  or  could 
tefei';  but  St  Ibe  tfme  of  hii  death  be  owned 
what  wB«  called  a  head-right  oertiflcate  for  oae 
third  of  a  league,  orl,4T6acraa,  of  laod,  issued 
by  the  Itepublic  of  TeiM  May  8, 1888.  to  VFU- 
'Jam  H.  Efwiog,  EwlnehaTiiiK  cooTejed  to  the 
teelstot,  b;  deed  dated  April  ft,  1846,  aU  hU 
right,  title  aod  Interest  to  tbo  land  which  had 
been  or  might  be  located  and  surveyed  bTTir- 
tue  of  anch  bead-right  certificate,  ibe  deed  war- 
tantioK  to  the  grauiM  the  peaceable  potaesaioo 
of  the  land  agaiDit  all  claim*  to  be  made  under 
the  grsDtor.  Bj  a  codicil  to  his  will,  executed 
AoKivitSS,  1866,  the  testator  appointed  James 
P.  Banner  his  executor.  TIw  will  wat  admit- 
ted to  probate  tn  tlie  probate  court  in  TeDnes- 
see,  and  letters  teatunentarj  thereon  were  Is- 
sued to  James  P.  Banner.  • 

SubsequentlT,  and  on  July  8, 1887,  at  the  In- 
stance of  the  TenDGSWe  executfw,  Clement  R. 


the  State  of  Texaa,  litflng  as  a  probate  court, 

Cyiag  that  lettera  of  admtniattation  might  be 
led  tohfm  on  Ibe  estate  of  James  Park,-wtth 
the  will  annexed,  and  produced  a  certified 
copy  of  tbe  will,  with  satisfactory  erideaoe  of 
the  probate  thereof  in  Tennessee;  and  it  was 
admitted  to  protMteln  Texaa,  and  letters  of  ad- 
ministration  with  the  will  annexed  were  grant- 
ed to  Johns,  at  the  July  Term,  1B67.  At  tbe 
isme  term,  be  presented  to  the  Probate  Court 
of  TraTls  County  an  iuTentoiT  of  the  estate. 
which  did  not  Include  the  1,476  acres,  but 
stated  that  there  were  other  lands  in  the  Stale 
claimed  by  tbe  beln,  wlilch  would  be  reported 
by  bim  as  soon  aa  s  kuowledze  of  the  saine 
could  be  obtained  by  b)m  suffldent  to  identify 
Ihem.  On  January  1, 1669,  Johns  filed  in  the 
probate  court  a  supplemental  inventoty,  which 
Stated  that,  since  filing  the  original  iuTentoiy, 
he  had  found  a  land  cenificsM  belonging  to 


the  estate,  for  one  tUrd  of  a  kaffue,  or  1, 
acres,  moled  to  W.H.  Ewlngandtranefei 
by  tbe  latter  to  James  Park,  and  which  was 


obtained  a  dapUcaleof  It,  and 

der  to  sen  h,  to  pay  the  expenses  of  adminis- 
tration aitd  tbe  expenses  of  looking  up  tbe 
estate,  which  then  amounted  to  OTer  (100. 
The  court  thereupon  made  an  order  that  he 
I»oceed  to  sell  tbe  land  certificate,  for  cash,  on 
the  fint  Tuesday  in  February,  1889,  after  glT- 
Ing  due  notice.  On  the  aeth  of  Felirusry, 
16w,  on  the  representation  of  the  administra- 
tor to  the  ccuri  that  by  acddental  omission  tbe 
sale  had  not  taken  place,  it  made  an  order  that 
he  sen  the  certificate  for  cash  on  the  flnt  Tues- 
day fn  April,  1BQ9,  on  giving  due  notice;  and 
that  be  retom  on  account  ofsale  to  tbe  court 
On  the  8d  of  June,  1869,  be  reported  to  the 
court  that  on  the  fint  Tuesd^  In  Ainil,  1889, 
be  had  *o]d  the  certtflcate,  as  the  properW  of 
the  estate,  to  J.  O  Eerby,  thehlgheet  and  best 
bidder,  for  74  cents  per  acre,  mddng,  for  tbe 
l,47eacn^  (110.70.  wbich  be  stat^  be  be- 
10(4 
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H^WWBH  T.  MOULTON. 


>S5  litter:-.. 

otiSuMir.BBK} 

BUlodiidiU^ 
not  ikwli6«" 

f.intbePPoafeftia' 
ibidilxobtiiHisii-^ 

ieccrtiflcitt,BiJf» 


poeed  of  the  case  on  the  following  ground  as 
Btated  in  hia  opinion:  "  Upon  the  trial  of  the 
case,  the  plaintifrB,  conceding  that  the  testator 
at  his  death  owned  no  land  in  BlUs  County,  or 
elsewhere  in  Texas,  to  which  said  devise  re- 
leired.  to  preTent  the  devise  from  being  inop- 
erative, and  to  prove  their  title  to  the  huids  in 
question,  offered  evidence  tending  to  show 
tHat  the  testator,  when  he  executed  his  will 
Mid  at  the  time  of  his  death,  believed  that  the 
«  '^ff  ^ead-right  certificate  had  been  located 
in  MUiB  County,  making  him  the  owner  of  the 
iMdfl  covered  thereby;  that  it  was  the  purpose 
of  the  testator,  shown  by  his  declarations  to 
and  conversations  with  the  witnesses,  to  devise 
to  the  plaintiffs  the  Ewing  certificate,  if  it 

SlS'Hu  *!^v  ^"^^  ^}  *^  ^^  no*  been  located; 
and  that  he  was  advised  by  the  lawyer  who 

2f®^^^  3^  *^*'  ***•  <*e^Me  »^ve  quoted 
would  be  effectual  to  carry  out  such  piiposei 
^e  contention  of  thenkintiffs  was,  ihatifthS 
evidence  was  admitted,  it  would  show  them  to 
fie  the  owners  of  the  Ewing  head -right  certifi. 
gte  under  the  devise  in  the  will  of  JamSi 
rark,  ^d  establish  their  title  to  the  lands  locat- 
5a  by  Kerby  under  that  certificate.  It  is  evi- 
dent that  the  title  of  the  plaiotifls  to  the  relief 

S^}^  ?!J?^  evidence.  The  defendants  object 
lothe  teytimonv     I  am  of  opfaiion  that  the  oh- 

!hm,?5  ?L  ^®^  ^^2,  "^  ^'  ^e  evidence 
tMnWK?®.  ®^^°^®^-  He  further  said:  -^ 
ruSlSiH.'*  a  J»y or  «»e  enforcement  of  the 
2rf  f^  ♦i?*  excludes  parol  evidence  to  alter  or 
Md  to  the  terms  of  a  wflL     I  am  therefore  of 

fSund^Me^-^^^^^  pW«rbSr 

^eto  the  view  in  which  the  circuit  court  con- 
Slh?  nLSni?  •"  of  ophiion  that  the  claim 
Schi  P^^**^  »n««t  fall  on  the  ground  of 

-  ?ij®°t8  were  issued  by  the  State  of  Tsxm 
1"  ^«  thiee  tracts  of  land  Id  queSiSn  ta  S2 

Si^'-B.  u  ™"5  *'  asBgM'  foreTer."  as  fol- 
raS  n„™^.C^  W,  1870.  for  the  6M  «c«.  to 

SoiSi^^?'^'  "^  •^"°«  H,  1878,  for  the 

n  v..  ?^!f**'^^  *°  "*•  »wpecUve  counties, 
to  bS»^SS?^J?'  ^  '"*'  otfiS  of  Texas  not 

ta  tt7l.^  it  **•  Moolton,  who  dalmod  Utle 
S,i«L      .'  '»«»n«'»t  an  actioo  oftoSmass  to 

w  auw  county,  on  March  27.  1879-  which 
SStTsSSSl^  ^i^ the  Circuit  O^k^t^e 
to?  Th^J^^JJi^.  Northern  District  of 
mJ^i!^^^  ^"^  the  present  suit  were 
S  li'^*  defendant  to  that  suit  and  nart 

&°^^^"  »*  ^»w  of  L.  G.  Moulton. 

JteS/^  ^^^^  ^'  **»^  ^•^^l  SSe  to  the 
J«te  and  the  legal  title  to  Se  land;  and 
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f mm  hi^®  defendants  who  derived  their  tiUe 
tSf  tSo^*"*""®  ^^'^  ^^^^^'^  of  such  legsJ 
uSnt  ^T^f*'Z^":',r^°i'the|sale  was  fraud, 
uient.  If  the  certificate  was  by  Uie  will  be- 
queathed  to  the  plaintiffs,  and  e?en  if  ^e  safe 
2S  Xrl?*' r  i'^terestwhichthephiint^S 
i^J^^l  ***®  "S®  ®'  ^e  certificate,  was  not  an 
S^  of  any  kind,  legal  or  equitable,  in  it  or 
to  tte  land,  but  only  the  right  prompt  y  to  dis- 

^I^«15f  "S^®  "'^  institute  a  proce^inV  in  a 

reMonable  time,  to  have  it  set'^sside.  an^'  thus 

re-acquire  Uie  certificate  or  the  land  located  un- 

der  it    Ferry  on  Trusts,  §  602w/  2  Pomerov's 

Equity,  §§  818,  917;  2  Story's  e4.  Jur.  §  1^' 

-Rwrsew  V.  Burditt,  26  Tex!  167/  ^         ' 

The  sale  in  question  was  confilrmed  by  a 

proper  decree  or  the  Probate  Court  of  Travis 

W)unty.    Limitation  of  the  right  of  review 

was  two  years  after  the  date  of  the  decree 

iw.  Stat,  of  Texas,  art.  1889,  enacted  in  1846 

Further,  a  bill  to  review  a  decree  in  equitv 

was  authorized  by  the  Act  of  February  6  1841 

(1  Paschal's  Dig.  p.  764,  art.  4616),  if  briu^ht 

not  more  than  two  years  after  the  decree  should 

have  been  made  final.     This  applies  to  proceed- 

ings  in  the  probate  court.     JBSeinecJke  v.  Wood- 

ward,  42  Tex.  811;  Murehuon  v.  WhiU,  54  Tex, 

Since  1841  (1  Paschal's  Dig.  p.  768.  art.  4604)    r ..  ^ 
the  limitation  of  a  suit  in  Texas  to  recover  per-    l*^*^ 
sonal  property,  or  damages  for  its  convereton 
has  been  two  years;  and  by  1  Paschal's  Digest' 
p.  766,  art.  4622,  three  years  ban  a  suit  for 
land  if  the  defendant  baa  color  of  titie.     All  of 
these  defendants  had  color  of  titie,  within  the 
meaning   of   that  Statute.    By    1    Paschal's 
Diffest.  p.  767.  art.  4628,  a  suit  for  land,  if  the 
defendant  claims  under  a  registered  deed,  is 
barred  in  five  years.    By  the  Revised  Statutes 
of  Texas,  art  8209,  p.  466,  a  suit  for  the  spe- 
cific performance  of  a  contract  to  convey  real 
estate  is  barred  in  ten  years,  ten  vears  being  the 
longest  period  of  limitation  under  the  statutes 
of  Texas. 

In  the  present  case,  there  is  no  question  of 
minority  or  of  any  other  disability.    It  is  al- 
leged, however,  that  the  cause  of  action  was 
concealed;  but  the  order  of  sale,  the  report  of 
sale  and  the  order  confirming  the  sale  were  of 
record  in  the  Probate  Oourt  of  Travis  County. 
The  plaintiffs  knew,  or  had  the  means  of  know- 
ing, of  the  granting  of  administration  in  Texas, 
and  in  what  court  the  proceeding  was  pending. 
The  administrator  reported  that  Kerby  was  the 
purebaser.    The  connection  of  Kerby  with  C. 
R.  Johns  &  Company  was  no  secret.     The 
records  of  the  land  office  of  the  State  showed, 
as  early  as  March  28, 1870,  that  a  certificate 
for  the  unlocated  balance,  which  was  after- 
wards located  in  Clay  County,  had  been  deliv- 
ered to  C.  R  Johns  A  Company.    On  the  in- 
formation disclosed    by   those  records,    the 
plaintiffs  in  1876  assumed  to  own  the  686  acres 
of  land  in  Ellis  County,  and  sold  part  of  it  and 
leased  the  rest.    This  was  done  under  a  power 
of  attorney  executed  by  the  threeplaintiffs,  on 
February  15,  1876,  to  Cyrus  T.  Hogan,  a  real- 
estate  agent  of  SlUs  County,  Texas,  constitut- 
ing him  their  sgent  to  sell  the  686  acres  in  that 
county,  and  to  sign  thehr  names  to  transfera 
and  releases  necessary  to  confer  the  titie  to  the 
land;  and  they  executed  a  further  power  of 
attorney  to  Hogan,  on  September  26, 1876.  au- 
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The  testator  did  not  own  at  any  time  any 
land  in  Ellis  County,  Texas,  and  the  defena- 
ants  insisted  that  he  did  not  own  any  other  land 
in  Texas  to  which  the  devise  referred  or  could 
refer;  but  at  the  time  of  his  death  he  owned 
what  was  called  a  head-right  certificate  for  one 
third  of  a  league,  or  l,47o  acres,  of  land,  issued 
by  the  liepublic  of  Texas  May  8, 1888,  to  WU- 
)&m  H.  iiwing,  Ewinghavinfr  conveyed  to  the 
testator,  by  deed  dated  April  9.  1846.  all  his 
right,  title  and  interest  to  the  land  which  had 
been  or  might  be  located  and  surveyed  by  vir 
tue  of  such  bead-right  certificate,  the  deed  war- 
lantinff  to  the  grantee  the  peaceable  possession 
of  the  land  against  all  claims  to  be  made  under 
the  grantor.  By  a  codicil  to  his  will,  executed 
August  25, 1866,  the  testator  appointed  James 
P.  Hanner  his  executor.  The  will  was  admit- 
ted to  probate  in  the  probate  court  in  Tennes- 
see, and  letters  testamentary  ihere<m  were  is- 
sued to  James  P.  Hanner.  t 

Subsequently,  and  on  July  8, 1867,  at  the  in- 
stance of  the  Tennessee  executor,  Clement  R 
Johns,  one  of  the  defendants  in  this  suit,  ap- 
plied to  the  county  Judge  of  Travis  County,  in 
the  State  of  Texas,  sitting  as  a  probate  court, 
praying  that  letters  of  administration  might  be 
issued  to  him  on  the  estate  of  James  Park,'with 
the  will  aimexed,  and  produced  a  certified 
copy  of  the  will,  with  satisfactory  evidence  of 
the  probate  thereof  in  Tennessee;  and  it  was 
admitted  to  probate  in  Texas,  and  letters  of  ad- 
ministration with  Uie  will  annexed  were  grant- 
ed to  Johns,  at  the  July  Term,  1867.  At  the 
same  term,  he  presentea  to  the  Probate  Court 
of  Travis  County  an  inventoir  of  the  estate, 
which  did  not  include  the  1,476  acres,  but 
stated  that  there  were  other  lands  in  the  State 
claimed  by  the  heirs,  which  would  be  reported 
by  him  as  soon  as  a  knowledge  of  the  same 
could  be  obtained  by  him  sutBcient  to  identify 
them.  On  January  1, 1869,  Johns  filed  In  the 
probate  court  a  supplemental  inventory,  which 
stated  that,  since  nling  the  original  inventory, 
[4^881  ^^  ^^  found  a  land  certificate  belonging  to 
L»wu«  the  estate,  for  one  third  of  a  league,  or  1,476 
acres,  granted  to  W.  H.  Ewing  and  transferred 
by  the  latter  to  James  Park,  and  which  was 
appraised  January  1,  1869,  by  appraisers  ap- 
pointed by  the  court,  at  the  value  of  $200;  and 
that  that  was  all  the  additional  property  to 
which  title  had  been  discovered.  He  further 
stated  that,  the  certificate  being  lost,  he  had 
obtained  a  duplicate  of  it,  and  asked  for  an  or- 
der to  sell  it,  to  pay  the  expenses  of  adminis- 
tration and  the  expenses  of  looking  up  the 
estate,  which  then  amounted  to  over  $100. 
The  court  thereupon  made  an  order  that  he 
proceed  to  sell  the  land  certificate,  for  cash,  on 
the  first  Tuesday  in  February,  1869,  after  giv- 
ing due  notice.  On  the  26th  of  February, 
1869,  on  the  representation  of  the  administra- 
tor to  the  court  that  by  accidental  omission  the 
■ale  had  not  taken  place,  it  made  an  order  that 
he  sen  the  certificate  for  cash  on  the  first  Tues- 
day in  April,  1869,  on  giving  due  notice;  and 
that  he  return  on  account  ofssle  to  the  court 
On  the  8d  of  June,  1869,  he  reported  to  the 
oourt  that  on  the  first  Tuesday  In  April,  1869. 
be  had  sold  the  certificate,  as  the  property  of 
the  estate,  to  J.  0.  Eert^,  the  highest  and  best 
bidder,  for  7i  oente  per  acre,  mwng,  for  the 
1,476  acres.  $lia70,  which  hestatS  be  be- 
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lleved  to  be  a  fair  price,  under  the  drcmn- 
stances  connected  with  the  title;  and  be  rec- 
ommended a  confirmation  of  the  sale.  There- 
upon, on  the  same  day,  the  oourt  made  aa 
order  approving  and  conflnninff  the  sale,  and 
directing  the  administrator  to  devest  title  oat 
of  the  former  owner  and  to  vest  It  In  the  pur- 
chaser, after  his  compliance  wUh  the  terms  of 
sale. 

In  October,  1871,  Johns,  as  administrator, 
presented  to  the  County  Court  of  Travis  Coun- 
ty his  account  of  debits  and  credits,  showing, 
among  other  things,  the  receipt  of  the  $110.  Ill 
for  the  "sale  of  one-third-league  cert  doubtful 
title,"  and  a  balance  on  hand,  belonging  to  the 
estate,  of  $11.88in  United  Stotes currency,  and 
representing  "that  all  the  property  of  the  said 
estate  of  James  Park,  excq>t  the  land  oertifl- 
cate,  which  was  found  by  the  administrator,  baa 
been  disposed  of  by  the  U^t  will  of  the  de- 
ceased," and  asking  to  be  discharged.  No  ac- 
tion appears  to  have  been  had  by  the  court  in 
regara  to  this  account  or  to  a  discharge.  Kes^ 
by,  the  purchaser,  afterwards  located  the  cer- 
tmcate  on  the  three  tracte  of  land  above  men- 
tioned. 

On  Auffust  18,  1882,  an  amended  and  sod- 
plementalbill  was  filed  by  the  plalntiffa,  ado- 
ing  as  defendants  James  P.  Hanner,  the  Ten- 
nessee executor,  Robert  Smith,  Thomas  D. 
Johns,  W.  B.  Blalock  and  A.  J.  P.  Joboaoii. 
The  gravamen  of  the  two  bills  waa,  that  tba 
proceedings  of  Clement  R  Johns,  tbe  Tbxas 
administrator,  In  the  Probate  Court  of  Traris 
County,  by  which  he  obtained  tbe  order  for 
the  sale  of  the  certificate,  and  the  sale  haetf, 
were  fraudulent;  that  Eerbv,  tbe  purcbaaer, 
had  knowledge  of  and  participated  in  tbe  fraud; 
and  that  the  pther  d^endants.  who  were  in 
possession  of  the  three  tracts  of  land,  Hahnlng 
title  to  them  under  Eerby,  bou^t  with  notice 
of  the  fraud. 

Answers  to  tbe  bffl  werepot  In  by  James  P. 
Hanner,  Kerby,  Clement  R  Johns,  Yon  Boa- 
enberg,  Everett,  Beaty,  the  two  MouHona^ 
Smith,  Blalock  and  Johnson.  M.  C.  Moohoa 
having  died,  the  suit  was  revived  againat  bia 
devisi^  legatees  and  executor.  Thomaa  O. 
Johns  and  tne  executor  and  devisees  of  M.  C 
Moulton  subsequently  answered  tbe  bOL  It 
was  set  up  In  tae  answer  of  Beaty,  that  ihn 
claim  of  tne  plaintiffs  was  barred  by  tbe  Laws 
of  Lhnitetion  of  Texas  before  tbi  oommeooe- 
ment  of  the  suit,  and  that  ttie  demand  wma 
stale;  and  in  the  answer  of  M.  C.  Moolton, 
that  tbe  claim  of  tbe  plaintUf^  If  any  tbey  ever 
bad,  was  stale,  on  aooountof  their  lacliea  and 
gross  and  inexcusable  neglect  to  make  known 
or  assert  their  claim:  and  In  tbe  anawcra  off 
Smith  and  Jobnaon,  that  tbe  iolt  was  bamd 
by  the  Statutes  of  Limitation  of  T^xaa;  and  in 
the  answer  of  Clement  R  Johns,  that  tbe  daka 
of  tbe  plabitilfs  was  stale  and  barred  bj  reason 
of  laches;  and  in  tbe  answer  of  Kerbj,  that  ihn 
plaintUEs^  demand  wee  stale  «nd  bamd  bj 
Law  of  limitationa. 

Replications  baying  been  filed  to  ifae 
answers,  proofs  were  taken,  and  tbe  eanae 
heard  before  Mr.  Justice  Woods  and  /«d[9« 
McCormick,  District  Judge,  and  on  tbe  lOib 
of  February,  1885,  a  decree  was  entered  din- 
missing  the  bin.  Tbe  opinion  of  Mr,  Jm^im 
Woods  Is  reported  In  »  Ad.  Rep.  8.    He  die* 
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poted  of  the  cam  on  tba  followiDf  ground,  as 
•latcd  In  hit  opinion:  '*  Upon  tbe  trial  of  the 
^^Ol  caae,  tbe  plalntifls,  conceding  that  the  testator 
at  his  death  owned  no  land  in  Ellis  Connty,  or 
elsewhere  in  Texas,  to  which  said  devise  re- 
ferred, to  prsTent  the  derise  from  being  inop- 
eratiTe,  anid  to  prore  their  title  to  the  luids  in 
question,  offered  evidence  t^iding  to  show 
uat  the  testator,  when  he  executed  bis  will, 
and  at  the  time  of  his  death,  believed  that  tbe 
Bwinff  head-right  certificate  had  been  located 
Id  Elfls  County,  making  him  the  owner  of  the 
lands  covered  thereby;  That  it  was  the  purpose 
of  the  testator,  shown  by  his  dedarations  to 
and  conversations  with  the  witnesses,  to  devise 
to  the  plaintifls  the  Swing  certificate.  If  It 
should  turn  out  that  It  baa  not  bten  located; 
and  that  he  was  advised  by  the  lawyer  who 
drew  his  will  that  the  devise  above  quoted 
would  he  effectual  to  carry  out  sudi  purpose. 
Tbe  contention  of  theplaintlflb  was,  ihat  if  this 
evidence  was  admittecT  It  would  show  them  lo 
be  the  owners  of  the  Swing  bead-right  certifi- 
cate under  the  devise  In  the  will  of  James 
IHu'k,  and  estobUsh  their  title  to  the  lands  locat- 
ed by  Kerl^  under  that  certificate.  It  is  evi- 
dent that  the  title  of  tbe  pUdntifls  to  the  relief 
prayed  by  their  bill  depends  upon  the  admissi- 
bility  ci  this  evidence.  Tbe  defendants  object 
to  the  testimony.  I  am  of  opinion  that  tbe  ob- 
Jectlon  Is  well  taken,  and  that  the  evidence 
should  be  exduded."  He  further  said:  *'  I 
think  this  is  a  case  for  tbe  enforcement  of  tbe 
rule  which  exdudes  parol  eridence  to  alter  or 
add  to  the  terms  of  a  will.  I  am  therefore  of 
opinion  that  the  evidence  offered  should  be  ex- 
cluded. Without  Its  akl,  tbe  plaintiffs  show 
BO  grotmd  for  the  relief  pray«i  In  their  bill 
It  must  therefore  be  dismissed,  at  their  costs; 
end  it  Is  so  ordered." 

We  do  not  find  It  necesiaiy  to  consider  the 
case  In  tbe  view  In  which  the  circuit  court  con- 
sidered It:  for  we  are  of  oo^nlon  that  the  daim 
of  tbe  plafatiffi  must  fiul  on  the  ground  of 


Patents  weve  Issoed  by  the  State  of  Texas 
for  tbe  three  tracts  of  land  In  question  In  the 
name  <d  James  Park,  assignee  of  WUUam  H. 
Swing,  "bis  heirs  or  assigns  forever."  as  fol- 
lows: fiebruanr  17.  1870Lfor  the  666  acres  In 
t4tti  I  Sills  County;  March  6, 1970,  for  the  640  acres 
~  '  in  Falls  County;  and  June  84,  1878,  for  the 
900  acres  In  CUy  County;  and  such  patents 
weie  duly  recorded  In  tbe  remctlve  counties. 
It  was  a  custom  in  the  land  olnce  <d  Texas  not 
lo  issoe  patents  to  assignees  who  derived  their 
title  through  a  Judicial  sale,  and  therefore  all 
these  patents  were  Issued  In  the  name  of  James 


In  187IL  tbeplalntUhpatateBantln  posses 
aloo  of  a  lam  part  of  the  066  acres  In  SlUs 
Ooon^.  and  L.  G.  Moulton,  who  dalmod  title 
lo  tbe  land,  brought  an  ac^on  of  trespass  to 
Iry  title  against  tbe  tenant,  In  tbe  District  Court 
ef  SQIs  X)ounty.  on  March  87.  1879;  which 
•ait  was  reoioved  into  the  Circuit  Court  of  the 
United  Slates  for  the  Northern  District  of 
Texas.  Tbe  plsintifli  in  the  present  suit  were 
oiede  parties  defendant  to  that  suit,  and  part 
of  the  prayer  of  the  bill  In  the  present  suit  Is  10 
enjoin  sodiaotloo  at  law  of  L.  G.  Moulton. 

Kerby  was  the  bolder  of  ttie  legal  title  to  tbe 
fHfttftmlff  and  tba  Isgsl  title  to  ttis  land;  and 

Its  U.S. 


he  and  tbe  defendants  who  derived  their  title 
from  him  became  the  owners  of  such  legal 
title.  This  was  so,  even  if  thetoale  was  fraud- 
ulent. If  the  certiflcate  was  by  the  will  be- 
queathed to  tbe  plaintiffi,  and  even  if  the  sale 
was  fraudulent,  tae  interest  which  the  plaintiffs 
bad,  after  tbe  sale  of  the  certiflcate,  was  notan 
Uiterest  of  any  kind,  legal  or  equitable,  in  it  or 
in  the  land,  but  only  the  right  promptly  to  dis- 
affirm the  sale  and  institute  a  proceeding,  in  a 
reasonable  time,  to  have  It  set  aside,  aod  thus 
re-acquire  the  certificate  or  the  land  located  un- 
der it.  P^ry  on  TrusU,  g  608to;  8  Pomeroy's 
Bquity,  gg  818,  917;  2  Story's  Sq.  Jur.  g  1080; 
BuMTiom  ▼.  Burditt,  86  Tex.  107. 

The  sale  In  question  was  confirmed  by  a 
moper  decree  of  the  Probate  Court  of  Travis 
County.  Limlfation  of  the  right  of  review 
was  two  years  after  the  date  of  the  decree. 
Rev.  Stat  of  Texas,  art  1889,  enacted  in  1846. 

Further,  a  bill  to  review  a  decree  in  equity 
was  authorized  by  the  Act  of  February  0, 1841 
(1  Paschal's  Dig.  p.  764,  art  4616),  if^brougbt 
Dot  more  than  two  years  after  the  decree  should 
have  been  made  finaL  This  applies  to  proceed- 
ings In  the  probate  court  Ktsineeke  ▼.  Wood- 
ward,  48  Tex.  811;  Murchiwn  v.  WhiU,  04  Tex. 
78  86 

Since  1841  a  Paschal's  Dig.  p.  758,  art  4604)  r  ^^i 
the  limitation  of  a  suit  In  Texas  to  recover  per-  i*^*-" 
sonal  property,  or  damages  for  its  conversion, 
has  been  two  vears;  and  by  1  Paschal's  Digest, 
p.  766.  art.  4te2,  three  years  bars  a  suit  for 
land  if  the  defendant  has  color  of  title.  All  of 
these  defendants  had  color  of  title,  within  tbe 
meaning  of  that  Statute.  By  1  Paschal's 
DU^,  p.  767,  art.  4688,  a  suit  for  land,  if  the 
defendant  claims  tmder  a  registered  deed,  is 
barred  in  five  years.  By  the  Revised  Statutes 
of  T^xas.  art  8809.  p.  460,  a  suit  for  the  spe- 
dfic  performance  of  a  contract  to  convey  real 
estate  is  barred  in  ten  years,  ten  years  being  the 
longest  period  of  limitation  under  the  sUtutes 
of  Texas. 

In  the  present  case,  there  is  no  question  of 
minority  or  of  any  other  disability.  It  Is  al- 
lied, however,  that  the  cause  of  action  was 
concealed;  but  the  order  of  sale,  the  report  of 
sale  and  the  order  confirming  tbe  sale  were  of 
record  fai  tbe  Probate  Court  of  Travis  County. 
Tbe  plaintiffs  knew,  or  bad  tbe  means  of  know- 
inff,«f  tbe  granting  of  administration  in  Texas, 
aiKi  In  what  court  the  proceeding  was  pending. 
The  administrator  reported  that  Kerby  was  tbe 
purchaser.  The  connection  of  Eerby  with  C. 
tt  Johns  A  Company  was  no  secret  The 
records  of  the  land  office  of  the  State  showed, 
as  early  as  March  88, 1870,  that  a  certificate 
for  tbe  unlocated  balance,  which  was  after- 
wards located  In  Clay  County,  had  been  ddiv- 
ered  to  C  R  Johns  A  Company.  On  tbe  in- 
formation  disclosed  by  those  records,  tbe 
plalntifb  In  1876  assumed  to  own  tbe  086  acres 
of  lend  In  Ellis  County,  and  sold  part  of  it  and 
leased  the  rest  This  was  done  under  a  power 
of  attorney  executed  by  the  tbreeplaintiita,  on 
February  10. 1876,  to  Cyrus  T.  Hogan,  a  real- 
estate  agent  of  ElUs  County,  Texas,  coostitot- 
ing  him  their  agent  to  sell  the  086  acres  fai  that 
county,  and  to  sign  their  names  to  transfers 
and  releases  necessary  to  confer  tbe  title  to  ttie 
land;  and  they  executed  a  further  power  of 
attorney  to  Hogan,  on  September  80, 1876,  an- 
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tborlziog  him  to  tell  and  oooTej  all  their  inter- 
est Id  the  W.  H. Swing onethira  league survej 
or  eertiflcate,  wherever  it  might  be  located  in 
the  State  of  Texas,  aa  having  been  willed  to 
them  by  Jamea  Park,  and  to  perform  all  legal 
acta  in  the  management  of  the  certificate,  or  the 
[498]  land  located  hj  Tirtae  of  it,  and  to  sign  their 
names  to  conveyances  of  anj  nature  or  kind. 

It  is  stated  in  the  original  bill  that  neither 
the  plaintiffs  nor  the  Tennessee  executor  ever 
beard  of  the  settlement  of  October,  1871«  tyy 
Johns,  aa  administrator,  in  the  prolate  court, 
in  October,  1871,  until  about  the  year  1877  or 
the  latter  part  of  1876,  when  the  knowledge 
first  came  to  them  through  information  from 
their  agent  in  Ellis  County,  Texas.  That  agent 
was  Hogan.  James  D.  Park,  one  of  the  plain- 
tiffs, in  bis  testimony,  produces  a  letter  from 
Hogan,  dated  September  dO,  1876,  to  Doctor 
John  S.  Park,  and  states  that  he  first  learned 
through  that  letter  that  the  firm  of  0.  R. 
Johns  Ss  Companv  were  olaiminff  the  land  in 
Ellis  Coun^,  and  also  the  remiunder  of  the 
land  called  for  by  the  certificate,  some  of  which 
was  in  Falls  County.  Doctor  John  S.  Park 
was  a  witness  in  the  case,  and  was  a  nephew 
of  the  testator,  an  uncle  of  the  plaintiff  John 
W.  Hanner,  Jr.,  and  the  father  of  the  other  two 
plaintiffs.  In  that  letter,  Hogan  informed 
Doctor  Park  that  C.  R  Johns  administered  on 
the  estate  of  James  Park  in  1869.  and  sold  the 
W.  H.  Ewing  certificate  to  J.  0.  Eerby;  and 
that,  on  an  examination  of  the  record,  he, 
Honn,  found  a  transfer  from  Johns,  as  ad- 
ministrator, to  Eerby.  On  the  26th  of  Sep- 
tember, 1876,  Hogan  wrote  another  letter  to 
Dr.  John  S.  Park,  which  is  produced,  stating 
that  a  lawyer,  whom  Hogan  nad  consulted  on 
the  subject  of  the  sale  of  the  Ewiug  certificate 
by  Johns,  as  administrator,  said  that  it  would 
not  '*stlck  at  aU."  but  advised  action  at  once. 

If  the  plaintiffs,  in  1876.  on  the  information 
disclosed  by  the  records,  assumed  to  own,  to 
sell  a  part  of,  and  to  lease  another  part  of,  the 
686  acres  of  land  in  Ellis  County,  thus  acting 
on  the  view  that  the  sale  did  not  deprive  them 
of  their  interest  in  the  land,  the  same  infor- 
mation was  sufiScient  to  demand  and  to  justify  a 
suit.  The  explanation  of  the  delay  may  be 
connected  with  the  fact  that  the  certificate, 
when  it  was  sold,  was  valued  at  $200.  while, 
when  the  bill  in  the  present  case  was  filed,  the 
three  tracts  of  land  were  worth,  as  Is  testified, 
from  tB,600  to  $10,600. 

Moreover,  the  evidence  shows  that  in  Jan- 
uary, 1871,  Jamea  D.  Park,  one  of  the  plain- 
[494]  tiffs,  was  in  Austin,  Texas,  saw  Clement  R 
Johns,  went  to  the  land  ofDce  and  looked  at 
the  record  books,  and  foimd  in  one  of  ttiem  an 
entry  that  the  balance  of  the  Ewingclaim,  not 
patented,  had  been  delivered  to  C.  R  Johns  A 
Company  on  the  88d  of  March,  1870;  that  he 
afterwards  had  an  interview  with  Clement  R 
Johns  on  the  subject  and  told  him  what  he 
bad  seen  at  the  land  office,  and  asked  him  if 
he  knew  what  had  ever  become  of  the  Ewing 
certificate;  and  that  he  learned  from  Johns 
(hat  a  duplicate  of  it,  for  one  third  of  a  league, 
had  been  sold  at  public  auction  in  Austin,  in 
1868,  by  Johns,  as  administrator  of  Jamea 
Park,  to  pav  expenses,  etc.,  of  administration. 
James  D.  Park  statea  in  his  testimony  thai  the 
tranaaction  o«^  to  have  been  toTestigatad 


then  and  there,  and  givea^  as  an  excnae  for  aol 
ddDff  so,  that  Johns  treated  the  matter  vetr 
lighUy,  and  as  of  Uttle  or  no  oonaeqneiioa^  mtSi 
also  stated  tlmt  he  did  not  recollect  wbo 
the  purctiaser  of  the  oertiflcate.  Ha  abo 
fies  tliat,  on  returning  to  Tttmeasee,  be 
tioned  to  the  Tennessee  exeentor  and  to  otbera 
of  the  family  what  had  ooenned  at  Austin, 
and  requested  the  executor  to  write  to  Mr. 
Qreen.  a  lawyer  at  Austin,  to  look  into  the 
sale  of  the  Ewing  certificate,  and  see  if  it  could 
not  be  got  back  in  some  way  or  replaced  by 
Johns;  Uiat  the  executor  cot  letters  from  Mr. 
Green,  promising  to  look  into  the  matter,  but 
nothing  further  or  definite  was  done  or  re- 
ported to  the  executor,  "  the  parties  probabij 
oeing  too  much  engased  in  other  matters  to  give 
it  proper  attention;*^  tlmt  through  Hogan  be 
learned,  in  1876  or  1875,  that  a  portion  of  the 
Ewing  certificate  had  been  located  in  ElliB 
Cotm^;  and  that  a  patent  was  on  record  there 
to  Jamea  Park  and  hia  heira  for  686  acrea  of 
the  Ewing  certificate;  and  that  hit  father  then 
wrote  to  Began  to  take  poaaession  of  the  land 
for  the  plaintiffs,  and  instructed  Hogan  to  in- 
vestigate the  sources  of  the  supposed  title  of  C. 
R  Johns  A  Companv  to  the  landa,  and  repoct 
the  reaults,  after  which  Dr.  John  8.  Park  re- 
ceived from  Hogan  the  letters  of  September  20 
and  September  26, 1876,  followed  soon  aft»- 
wards  by  a  paper  sent  by  Hogan  to  the  witness^ 
which  was  a  copy  obtained  from  the  poblie 
records  of  Ellis  County,  and  which  is  proaooed,  p 
showing  that  it  was  a  copy  of  the  conveyance 
made  by  Johns,  as  administrator,  to  Koby, 
of  the  certificate,  and  which  recited  that  ne 
had  sold  the  certificate  on  the  6th  of  April, 
I860,  to  Eerby,  for  $110.70,  and  that  the  sale 
bad  been  confirmed  by  the  court  at  the  May 
Term,  1869. 

Even  in  1876,  when  the  plaintififa  knew  all 
that  they  knew  when  they  filed  the  bill  in  1869» 
and  had  no  title,  but  only  the  right  to  co  Into  a 
court  of  equity,  they  brought  no  auit  Imt  con- 
tented themaelvea  with  aaaoming  that  they 
owned  the  586  acrea  In  Ellia  Ooo^.  Tbdr 
asstmiing  possession  of  that  tract  of  land  did 
not  excuse  them  from  _proaecuting  a  soli. 
WaUt  V.  Biukina,  68  TeJL  418;  BvUoek  t. 
8mith,  72  Tex.  545,  542. 

An  interval  of  nearly  thirteen  years  elapeed 
between  the  sale  of  the  certificate  and  the  fil- 
ing of  the  bfll  in  this  suit.  The  value  of  the 
property  has  largelv  increased.  Paniea  inier- 
ested  and  witnessee  have  died,  and  the  menwry 
of  those  who  survive  has  decayed.  Kot  a  per- 
son who  is  now  interested  in  any  of  the  land  it 
implicated  in  the  fraud  charged  In  the  bOU 
Under  the  facts  above  stated,  the  plefatffris 
have  been  guflty  of  such  laches  that  tney  can- 
not have  any  relief  in  a  coort  of  eqnItT. 
^ieiddy,  Emriei,  120  U.  a  877.  887  (80:  TlK 
7i01  .and  cases  there  cited;  Bkksrdb  v. . 
124  U.  S.  188, 187. 188  [81:  806,  800]. 

Nor  are  the  decuiona  of  the  cooite  of 
inconsistent  with  the  sustaining  of  this 
of  laches.  In  PUkm^  v.  Wood.  66  Tex.  tm.  U 
was  held  that  a  patty  would  be  retteted  tmm 
the  charge  of  laches,  where  facta  were  abown 
calculate  to  lull  inquiiy,  and  the  ttmad  wna 
not  discovered  untfl  alxmt  three  monlhe  belote 
the  suit  was  brought.  In  Bomo  v.  jjiiam,  M 
Tvx.  80,  as  against  a  daim  to  rettsf  la  eqel^ 
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within  the  meaning  of  the  New  York  InaolTent 
Act  of  1818;  and  m  the  court  of  erron  Cfhan' 
eef^  Walworth  remarked:  "Inhabitancy  and 
residence  do  not  mean  predaely  the  same  thing 
as  domicile  when  the  latter  term  is  applied  to 
succession  to  personal  estate,  but  they  mean  a 
fixed  and  permanent  abode  or  dwelling  place 
for  the  time  being,  aaoontradistinguishea  from 
a  mere  temporary  locality  of  ezistenoe." 

Mr,  Justtee  Nelson,  then  chief  luatioe  of  New 
Tork,  deliyering  the  opinion  of  the  court  In 
Fratt  y.  BriOin,  19  Wend.  11,  said  that  the 
word  ^inhabitant"  implies  a  more  fixed  and 
permanent  abode  than  the  word  "resident," 
and  "frequently  fanports  many  priyileges  and 
duties  which  a  mere  resident  cannot  dualm  or 
be  subject  to;"  and  that  "the  transient  visit  of 
a  person  for  a  time  at  a  place  does  not  make 
him  a  resident  while  there;  that  something 
more  is  necessary  to  entitle  him  to  that  charac- 
ter. There  must  be  a  settled,  fixed  abode,  an 
intention  to  remain  permanently  at  least  for 
B4]  a  time,  for  business  or  other  purposes,  to  con- 
stitute a  residence  within  the  legal  meaning  of 
that  term."  The  settled  rule  that  a  person 
may  be  a  resident  in  one  State  and  have  his 
domidl  in  another  was  recognized,  and  the  de- 
cision has  been  often  cited  with  approyal  by 
the  courts  of  New  York  as  well  as  of  many 

In  Bartlett  ▼.   Nev  York,  6  Sandf.  44,  the 

f>1aintifl  sought  an  injunction  against  the  col- 
ection  of  certain  taxes  on  personal  property 
for  which  he  had  been  assessed  in  the  City  of 
New  York,  on  the  allegation  that  he  resided  in 
Westchester  Ck)unty,  which  was  refused,  on 
the  ground  that^  while  plaintiff's  home  was  in 
Westchester  Coun^,  hu  residence  for  a  por- 
tion of  the  year  was  in  the  City  of  New  York. 
Froav,  Bmtfin  was  reUed  on  and  the  defini- 
tion of  "  residence"  in  Webster's  Dictionary 
adopted,  namely.  "  the  dwelling  in  a  place  for 
some  continuance  of  time."  So  in  Diuglaa  v. 
Jfeio  Tork,  2  Duer,  110,  Douglas  was  held  to  be 
a  resident  of  the  City  of  New  York  and  liable 
to  be  taxed  as  sudi,  although  his  domicil  was 
in  Fl ttshing.  These  cases  were  f  ayorably  com- 
mented oninBeUY.  Pierce,  61  N.  Y.  12,  in 
B^PPort  of  a  similar  conclusion. 

As  to  the  Statute  of  Limitations,  it  will  haye 
p^  obseryed  that  there  were  two  exceptions 
^  its  operation:  (1)  Where  the  debtor  was  ab- 
"^t  from  the  State  when  the  cause  of  action 
•jcrued;  (2)  Where  the  debtor,  after  the  cause 
of  action  had  accru^,  departed  from  and  re- 
nded  out  of  the  State.  Under  the  first  excep- 
[J2?*  absence  was  sofiAcient  to  ayert  the  bar, 
l^tise  the  Statute  did  not  commence  to  run 
until  the  return  of  the  debtor  into  the  State, 
and  such  return,  it  was  decided,  must  be  open 
and  notorious,  so  that  a  creditor  noight  with 
'JBsonable  diligence  find  his  debtor  and  serye 
Mm  with  process.  Bnga  t.  FUeher,  102  N. 
X .  400,  8  Cent.  Rep.  808.  But  to  bring  a  case 
within  the  second  exception  something  more 
^^  absence  was  essential  to  be  shown.  In 
wAeeler  y.  WOster,  1  E.  D.  Smit^  1,  Jiidge 
j^mham,  speaking  for  the  New  York  Court 
?  Common  Pleas  (then  composed  of  Ingra- 
'»*«n,  Daly  and  Woodruff.  Jj}i^d  that  "it 
was  necessary  to  proye  that  the  debtor  departed 
irom  the  State,  and  also  that  he  resided  out  of 
1S8U.8. 


the  Bute.  The  eyidence  did  not  tend  to  show 
this.  For  aught  that  is  in  proof  before  us,  the 
absence  naay  haye  been  merely  temporary;  ex-  [5851 
coraions  f or  pleasure  or  business,  with  a  return 
n^^*®  •■  *^®  residence  of  the  debtor. 
4,'L  '  J  .  ^  plaintiff  should  haye  proyen  that 
ttoe  defendant  was  a  resident  of  some  other 

Elace  than  the  State  of  New  York,  or  should 
aye  sbown  a  residence  for  some  time  else- 
where.'    In  Harden  y.  Paimer,  2  B.  D.  Smith. 

ui   *  •PP««ed  in  an  action  for  goods  sold,  to 
which  the  Statute  was  pleaded,  that  the  de- 
xendant  had  been  absent  in  Europe  after  the 
sale,  at  one  time  for  eight  months  and  at  an- 
other for  two  months,  which  absences,  if  de> 
ducted  in  the  computhiion  of  time,  brought  the 
commencement  of  the  suit  within  six  years; 
but  there  was  no  evidence  that  the  debtor  bad 
any  domicil  in  the  State,  and  the  common 
pleas  (composed  of  the  same  Judges)  held  that 
the  absences  were  properly  deducted  by  the 
trial  court.    The  opinion  of  Judge  Daly  in- 
clined to  the  yiew  that  absence,  whether  per- 
manent or  temporary,  might  be  equiyalent  to 
residing  out  of  the  State;  but  Jvdge  Woodruff, 
in  a  separate  opinion,  put  the  decision  on  the 
ground  that  there  was  no  eyidence  that  the  de- 
fendant had  any  domicil  in  the  State,  and  **  if 
not,  he,  of  course,  resided  out  of  the  Stale  when 
he  went  to  Europe,"  and  therefore  the  periods 
of  absence  were  properl;^  excluded.    In  Bur^ 
roughs  y.  boomer,  6  Demo,  682.  686,  the  court 
say:    "The  expressions,  '  and  reside  out  of  the 
State '  and  *  the  time  of  his  absence,'  haye  the 
same  meaning:  they  are  correlatiye   expres- 
sions.   So  that  while  the  defendant  in  this 
case  resided  out  of.  he  was  absent  from,  the 
State."    But  this  was  said  in  respect  of  the 
contention  that  a  person  who  had  resided  in 
New  York,  and  had  moved  to  and  was  actually 
residing  in  New  Jersey,  had  resumed  his  resi- 
dence in  New  York  Decause  he  visited  and 
transacted  business  there.    Although  Uie  cause 
of  action  accrued  before  the  defendant  remoyed 
to  New  Jersey,  the  distinction  between  the  re- 
turn into  the  State  referred  to  in  the  first  clause 
of  the  section,  and  departures  and  returns  un- 
der the  second  clause,  is  carefully  i)ointed  out. 
Under  the  former,  when  standing  alone,  the 
time  commenced  running  on  the  first  return 
and  continued  to  run  without  reduction;  and 
hence  the  latter  was  introduced  by  way  of     ,.— ^^i 
amendment,  in  order  that  remoyal  and  real-      ^•■•J 
dence  abroad  after  the  Statute  commenced  to 
run  might  suspend  its  operation  during  the 
continuance  or  an   absence  or    absences   so 
occasioned.    But  mere  presence  was  not  tanta- 
mount to  residence  under  the  Statute,  nor  mere 
absence  equiyalent  to  residence  elsewhere.  And 
the  occanonal  absences  of  a  resident  of  the 
State  continuing  to  r^de  therein  were  not  to 
be  deducted  hi  computing  the  statutory  term. 
Ford  y.  Babeoek,  2  Saodf.  618,  629. 

Apparently,  because  this  was  obylously  so, 
the  tesislature  of  New  York,  by  an  Act  passed 
April  2fe,  1867  (Laws  N.Y.18fl7,  p.  1021),  amend- 
ed section  100 by  adding  after  the  words  "and 
reside  out  of  ibis  State"  the  following,  "or 
remain  continuously  absent  therefrom  for  the 
spaceof  oneyear  or  more."  Absence  for  the 
tune  specified  was  thus  provided  to  be  deducted 
from  the  time  limited  for  the  commencement 
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and  as  the  argument  was  addreaBed  to  that 
point  alone,  our  consideration  ot  the  record 
will  take  no  wider  scope. 

The  causes  of  action  declared  on  accnied 
prior  to  the  Act  of  Jane  80, 1864  (18  Stat.  214), 
prescribing  the  time  within  which  actions 
asaiost  coUectors  might  be  brought,  and  while 
the  Act  of  February  26, 1846  (5  Stat  727),  was 
in  force,  which  preserved  to  parties  paying  du- 
ties under  protest  the  right  to  maintain  actions 
at  law  to  test  the  yalidity  of  such  duties. 
Whatever  limitation  existed  was  to  be  found 
in  the  state  law,  and  in  this  instance,  in  sec- 
tions 01  and  100  of  the  Code  of  Procedure  of 
April  11,  1849,  chap.  488,  of  the  State  of  New 
York.  By  section  01  the  limitation  of  six 
rsail  y^^^  ^^^^  applied  to  "an  action  upon  a  con- 
l  oo  A  J  jjsct,  obligation  or  liability,  express  or  implied, 
excepting  those  mentioned  in  section  90,'— ex- 
ceptions not  material  here.  Section  100  was  as 
foUows:  "If,  when  the  cause  of  action  diaU 
accrue  against  any  person,  he  shall  be  out  of 
the  State,  such  action  may  be  commenced  with- 
in the  terms  herein  respectiyely  limited  after 
the  return  of  such  person  into  this  State;  and 
if,  after  such  cause  of  action  shall  haye  ac- 
crued, such  person  shall  depart  from  and  re- 
side out  of  this  State,  the  time  of  his  absence 
shidl  not  be  deemed  or  taken  as  any  part  of  the 
time  limited  for  the  commencement  of  such 
action." 

Included  in  the  amount  claimed  for  overpaid 
duties,  and  in  the  verdict  and  judgment,  were 
certain  items  for  payments  made  more  than  six 
years  prior  to  the  commencement  of  this  suit. 
To  sustain  the  contention  that  these  items  were 
not  barred,  plaintiffs  put  in  evidence  a  letter  of 
the  defendant  statincr  that  during  the  seven 
years  from  April.  1861,  to  April,  1868,  his  ab- 
sences from  the  City  of  New  York  were  all 
temporary,  and,  though  frequent,  were  for 
short  periods,  varyinff  mm  one  day  to  perhaps 
forty  or  fifty  days;  toat  there  were  probably 
only  two  or  three  as  long  as  forty  oayi,  and 
not  more  than  one  as  long  as  fifty  days;  that 
they  consisted  mainly  of  Mef  visitB  to  Wash- 
ington during  the  first  four  years,  and  visits  to 
Iowa  and  Wuconsin  and  the  South  during  the 
following  years;  and  that  he  estimated  that 
they  averaged  two  months  a  year.  Some  evi- 
dence of  failure  in  attempting  to  serve  process 
was  also  adduced.  Mr.  Bamev  testifiea  on  his 
own  behalf  that  he  had  residea  in  the  State  of 
New  York  nearly  fifty,  and  in  the  dty  nearly 
forty,  years,  including  from  1861  to  1870  in- 
dumve,  during  which  time  he  did  not  reside  at 
any  other  place  than  Einssbridffe,  now  in  the 
city,  and  never  voted  elsewhere  than  in  the  dty 
except  from  1842  to  1852,  when  he  lived  in 
Brooklyn;  that  he  had  always  had  an  oflSce  in 
the  City  of  New  York;  that  his  abeences  from 
the  State  were  never  with  the  intention  of  re- 
maining away,  except  for  the  temporary  pur- 
poses ol  pleasure  or  business;  and  that  there 
was  one  absence  in  Iowa  and  Wisconsin  on 
business  which  he  thought  was  over  flf^  but 
(6882      less  than  ninety  days. 

The  oourt  hdd  as  matter  of  law  that  all  the 
absences  referred  to  should  be  accumulated 
and  not  taken  as  a  part  of  the  period  of  limita- 
tion, which  being  done,  the  statutory  bar  was 
not  made  out.  The  question  is  whether,  un- 
der section  100,  defendant  was  properly  held  to 
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have  departed  fromandreaidedoalQf  tboStsIa 
of  New  York  durins  these  abaenoea.  If  In  the 
administration  of  lus  office  he  were  called  to 
Washington  for  twenty-four  or  forty-eigbt 
hours,  or  if  he  visited  some  seaside  or  moaii- 
tain  resort  not  in  New  York  for  a  few  days' 
recreation,  or  if  business  demanded  hia  atten- 
tion temporarily  in  other  States*  did  defendaat 
reside  out  of  the  State  of  New  York  within  the 
intent  and  meaning  of  the  Statute?  We  do  not 
think  he  did,  and  that  the  words  "to  reside 
out  of  the  State''  meant  the  taking  up  of  an 
actual  abode  or  dwelling  place  elsewhrn,  and 
not  a  mere  temporary  sojourn  for  tranaieDt 
purposes. 

Tneinquiry  Is  as  to  the  meaning  of  the  words 
as  used.  If  "residence"  were  uways  syooo- 
vmous  with  "domicil,"  or  even  with  **  faa- 
habitancy,"  there  would  seem  to  be  no  room 
for  contention;  but  if  the  language  here  was 
intended  to  express  something  kss  than  domi- 
cil  or  inhabitancy,  then  the  proper  definitioo 
must  be  arrived  at  in  view  of  tnatintentioo  and  I 

the  subject  matter  to  which  the  words  were 
applied,  and  we  are  of  opinion  that  "to  nMe 
out  of  the  State"  comprehended  something 
more  than  alighting  at  a  place  in  travel  or  io 
pursuit  of  temporary  objects,  and  such  we  na- 
derstand  to  be  the  reault  of  decision  by  the 
courts  of  New  York. 

In  P^nflddY.  Ohetapeake,  0.  d  8.  W.B.  Ck.. 
184  U.  S.  851  [88:  040],  we  had  occasion  to 
consider  when  a  person  might  be  properiy  held 
to  be  a  resident  of  the  State  of  New  York  and 
entitled  to  bring  an  action  which  would  have 
otherwise  been  barred  by  the  laws  of  the  de- 
fendant's residence,  and  this  involved  an  ex- 
amination of  the  decisions  in  that  State  tn  the 
construction  of  the  words  "resident"  aod 
"residence,"  as  contained  in  its  statuten  The 
cases  of  B$  Thafnp$im^  Wend.  48;  From  ▼. 
Brubin,  10  Wend.  11;  HoifaartY,  Mm^cn^  6  K. 
Y.  422,  and  WoUkamp  ▼.  Loehr,  81  Jooea  A  & 
70,  were  dted  and  quoted  fnnn  as  sbowiaf 
that  within  the  meaning  of  the  Statutes  regn-  £§88] 
lating  attachments  a^nst  the  property  of 
debtors,  and  arrest  on  dvil  process  for  deb«a» 
it  was  actual  residence  of  the  defoidant  aod 
not  his  domicfl  that  determined  the  ri^ita  of 
the  parties;  while  Bwrrmigh$  ▼.  Btoowter,  i 
Denio,  582:  Fbrd  ▼.  Babcock,  8  Sandf.  618;  CUt 
V.  Jemtp.  10  N.  Y.  06;  SatUrtkwaiU  ▼.  Abm^ 
erambie,  28  Blatchf .  808,  and  3yfd  v.  FUeJktr. 
102  N.  Y.  400,  8  Cent  Rep.  808.  were  referred 
to  as  sustaining  the  condusion  that  a  like  eoo- 
struction  liad  been  given  to  the  words  in  that 
clause  of  the  Statute  of  limitationa  which  pro- 
vided that  if,  after  the  cause  of  actkw  shall 
have  accrued,  the  defendant  shall  "depart  froa 
and  reside  out  of  this  State,  the  time  of  his  ab- 
sence" shall  not  be  induded  in  the  period  of 
limitation.  And  because  it  did  not  appear  ia 
the  case  that  the  plaintiff  had  taken  np  an  ac- 
tual residence  in  the  State  of  New  York,  8 
was  hdd  that  he  oould  not  avail  himsdf  of  the 
statutes  of  that  State  in  order  to  recover. 

In  B$  Wrif^,  4  Wend.  602,  8  Wend.  IK 
it  was  dedded  that  a  person  whose  legal  dooi- 
dl  was  England,  but  who  had  done  basiness  la 
New  York  for  some  years,  then  retaraed  la 
England,  and  again  to  New  York,  lenwintac 
for  a  time,  with  the  intention  of  settliaft  la 
Canada,  was  not  an  inhabitant  or  leridsal 
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of  such  payment;  "nor  shall  any  acUon  be 

maintained  against  any  collector,  to  recover 

the  amount  of  duties  ao  paid  under  protest, 

unless  the  said  protest  was  made  in  writing, 

and  signed  by  the  claimant,  at  or  before  the 

payment  of  said  duties,  aettiuff  forth  distinctly 

and  specifically  the  grounds  oi  objection  to  the 

payment  thereof."    The  questions  presented 

by  the  record  in  this  case  turn  upon  the  proper 

cuDstruction  of  this  proriso,  and  upon  the 

proper  practice  to  be  pursued  in  malong  and 

serying  such  protest 

1.  Defendants  objected  to  the  receipt  of  Ex- 
hibit 5  and  twenty-six  other  exhibits  standing 
in  like  position,  with  the  protests  attached 
thereto.  These  exhibits  were  all  entries  of 
merchandise  imported  by  plaintiflk  in  various 
ships,  to  which  were  appended  the  usual  con- 
dgnee's  oath,  and  a  specific  protest  duly  signed 
by  pUiintiffr  firm  was  also  attached  to  each 
one  by  a  wafer.  Objection  was  made  to  the 
admiBsion  of  such  documents  upon  the  ground 
[S66]  that  it  did  not  appear  that  such  protests  had 
been  served  upon  ue  collector  as  required  by 
the  Act  of  1845;  and  second,  that  if  so  served, 
it  did  not  appear  that  th^  had  been  served  at 
or  before  the  payment  of  the  duty  sought  to 
be  recovered,  as  required  by  the  same  Act 

The  Act  of  1846  requires,  first,  that  the  pro- 
test shall  be  in  writing;  second,  that  it  shall 
be  signed  by  the  claimant;  third,  that  it  shall 
be  made  at  or  before  the  payment  of  the 
duties;  and  fourth,  that  it  shall  set  forth  dis- 
tinctly and  specifically  the  grounds  of  objec- 
tion to  the  payment  of  such  duties.    But  so 
far  aa  respects  the  manner,  or  the  person  upon 
whom  protest  shall  be  served,  the  Statute  is 
silent,  and  we  can  only  infer  that  ^m  the 
natore  of  the  proceedings  it  must  be  served 
upon  the  collector  or  his  subordinate  officer,  or 
the  person  who  receives  theentry  or  the  pay- 
ment of  the  duties.    In  this  auence  of  the 
Statute,  and  in  the  absence  of  any  treasury 
regulation  upon  the  subject,  it  would  probably 
be  competent  for  the  collector  to  receive  such 
protest  personally,  or  delegate  his  authority  to 
one  of  his  deputies.    It  is  not  at  all  singular 
that,  after  the  lapse  of  more  than  thirty  years. 
It  should  be  impossible  to  prove  upon  whom 
the  service  was  made;  but  we  are  informed  by 
the  testimony  of  a  custom  of  passing  protests 
in  with  the  entir,  which  seems  to  nave  pre- 
vailed for  some  time  prior  to  the  date  of  these 
transactions,  and  to  have  continued  until  the 
ll^muiy  regulations  of  1867  were  adopted. 
Now,  as  these  protests  were  produced  under 
subpoena  at  the  trial  from  tbe  proper  reposi- 
tory, where  they  appeared  to  have  been  lying 
for  a  long  time,  it  is  not  unreasonable  to  infer 
mat  the  usual  coarse  was  pursued  and  the  pro- 
^^  w^ved  sooordiog  to  the  custom  of  the 
^oe.    With  regard  to  the  oonduct  of  a  public 
olDee  the  presumption  is  that  everything  is 
cone  properly  sna  according  to  the  ordinary 
coune  of  biiuness.  or,  as  expressed  in   the 
mmm,  omnia  prMumuntur  rite  e$ae  acta,    1 
Greenleaf,  Bv.  sec.  88.    The  same  presump- 
tion would  Justify  us  in  inferring  that  the  pro- 
tot  was  made  and  served  at  Ita  date,  which,  in 
tbe  case  of  Exhibit  5,  was  January  80. 1858, 
and  before  the  payment  of  duties,  which  ap- 
peals upon  the  face  of  the  entries  to  have  been 
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made  February  1,  or  two  days  after  the  pro- 
test was  signed. 

a.  Objection  was  also  made  to  Exhibits  6, 
11  and  18,  upon  the  grounds  we  have  already  f  506| 
held  to  be  insufficient,  and  upon  the  further 
ground  that  the  protest  consisted  of  two  forms  • 
of  protest,  one  printed  on  white,  like  Exhibit 
No.  6,  but  unsigned,  and  the  other  on  blue, 
paper,  tho  latter  being  pasted  to  the  former 
and  signed  by  the  plaintiffs'  firm.  The  two 
papers  thus  pasted  together  and  signed,  as 
aforesaid,  were  attached  to  the  entry  by  a 
wafer,  and.  read  together,  made  a  protest 
against  two  exactions,  vis. :  first,  an. excessive 
duty  upon  the  mousseline  de  laines;  and  second, 
the  exaction  of  a  duty  upon  two  and  one-half 
or  three  per  cent  commissions,  when,  as  claimed, 
such  goods  were  liable  only  to  duty  upon 
two  per  cent  commission.  This  consolidated 
protest  was  dated  "  New  York,  Feb.  lOth," 
and  addressed,  immediately  following  the  date, 
to  "  Augustus  Schell,  Esq.,  Collector  of  Cus- 
toms,'* and  signed  at  the  bottom  by  Lachaiae, 
Fauch6  &  Co.,  the  importers.  Had  it  not 
been  for  the  repetition  of  the  word  "Sir"  at 
Uie  beginning  of  each  section  of  the  protest, 
and  the  furtner  fact  that  the  protest  was  on 
two  pieces  of  paper,  there  would  be  nothing 
to  indicate  that  the  plaintilb  did  not  in* 
tend  in  one  communication  to  protest  against 
the  two  exactions,  viz.:  the  excessive  duty  on 
the  mousseline  de  laines,  and  the  duty  on  the 
commissions.  While  the  protest  is  signed  only 
at  the  end  of  the  secona  piece  of  paper,  no 
one  wotild  be  misled  into  supposing  that  the 
signature,  and  the  final  clause  applying  the 

{)rotest  to  all  future  similar  imports,  were  not 
Dtended  to  apply  as  well  to  the  protest  against 
the  duty  assessed  upon  the  mousseline  de  laines,    - 
as  upon  the  commissions.    And  it  is  evident 
from  the  protest  books  of  the  custom-house  in 
New  York  that  the  entire  paper  was  under- 
stood by  tbe  official  who  recorded  it  as  a  single 
protest  against  two  illegal  exactions.    Author- 
ides  are  plentiftil  to  the  effect  that  papers  atp 
tached  together  even  by  a  pin  are  to  be  treated 
as  a  unit  constituting  one  entire  contract  or 
memorandum.    Thus,  in  TaUman  v.  P^nh- 
tin,  14  N.  Y.  584,  it  was  held  that,  where  an 
auctioneer  pinned  a  letter  to  him  from  the 
owner  of  certain  real  estate  to  be  sold,  whi^ 
stated  the  terms  of  sale,  on  a  page  of  his  sales' 
book,  and  then  made  the  residue  of  the  en- 
tries requisite  to  constitute  a  memorandum  of       [567] 
the  contract'  of  sale  on  the  same  pge  of  the 
book,  and  subscribed  his  name  to  it,  the  letter 
was  to  be  taken  as  a  part  of  the  memorandum 
subscribed  by  the  auctioneer,  and  was  suffi- 
cient to  take  it  out  of  the  Statute  of  Frauds. 
To  the  same  effect  are  Eutd^n  ▼.  John^n,  88 
Barb.  895,  where  certain  papers  which  had 
been  poited  together  were  construed  as  a  single 
memorandum;  Oinder  v.  Farnum,  10  Pa.  88, 


not  connected  together  in  fact,  they  are  not 
considered  as  connected  in  law,  unless,  at  least, 
the  paper  signed  refers  in  some  way  to  tlie 
other,  which  may  then  be  construed  as  form- 
inff  a  part  of  it  ^HfVufo  y.Whitekatm,  7  East, 
668;  £mi00rti^  r.  MoJIM,  8  Bam.  A  O.  846. 
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of  kctloiu,  to  thkt,  wluttlier  tbe  defendant  n- 
■Ided  out  of  the  BUto  or  not,  neb  alwonce 
wonU  ntipend  tbe  mailing  of  tbe  Statute. 

We  bold  tbat  tbe  nsMeoce  out  of  tbe  State 
wbldi  opented  to  entpend  tbe  ranning  of  tbe 
SUtDte  under  eectka  100  u  originally  framed 
-WH  a  fixed  abode  entered  apon  witb  tbe  inten- 
tion to  remain  permanenU;,  at  leaat  for  a  time, 
f  or  bosfaiee*  or  otber  purpoMe,  and  aa  tbeie  wae 
no  evidence  tending  to  eataUiib  cncb  ■  atale  of 
fact  here,  the  JodgmentmuMbereTerMd.  The 
■ame  concloilon  ba»  been  reached  In  effect  b^ 
many  of  tbe  atate  couite,  and  reference  to  de- 
amoDA  In  Haeaacbosetti,  Maine,  Vcnnont  and 
New  Hampahlie  will  be  found  Id  the  well- 
conaideKd  opinion  of  the  Sapreme  Court  of 
lUbioi*  in  AOt  t.  AmB,  180  m.  B79,  vhere  tbe 
terms  of  the  Statute  were  nearly  identical  with 
those  of  that  of  New  York,  and  the  court 
proved  Ibe  definition  of  "residence"  u  A\ 


Wend.  Sia. 

Thi  Jvdgmmt  it  rteened  and 
manded,  teiM  itutruetumt  toproetei  m  eon- 
farmity  viith  tkit  epinum. 


ROBERT  BCHELL  n  au,  Fffi.  in  Brr.. 

710T0R  PAUCHfi  kt  a..  Surrlron. 

(Bee  B.  a  Beporter'i  ed.  B»«U 

PntMt  agaiiut  iBtgal  duttti—form  tf—wfi- 
timet/  tf—omi«iion  of  daie—reeard  <f--pni§- 
peetita  prvtett— u«ap»— oiandon^nir  prolttt. 

L  Tbe  prodootkei  of  a  protest,  revnlred  to  be 
nade  In  order  to  melntaln  an  aotloD  for  duUes 
paid  imdv  protatt,  from  Its  proper  mpoaltory  or 
ouMody.  k  sulBotonl  erldenoe  that  It  has  beta 
serred  aeoacdlat  tolaw, 

L  ApIote•^«talcheoasisledof  two  fonni  of  pro- 
test, pasted  U«etbar  and  dtned  at  tin  end  of  tite 
second  pieoe  of  paper,  ta  a  suHkdent  psotest 


protest  li  In  proper  form  and  ti 

the  taroloe  -*  —  " 

doned  tbereln  and  k  dnlr  i 

*    ^wtapPOteK  has  Dot  been  oopted  tnthereo- 

md  kept  for  that  purpose,  Um  ot>]eat  of  oopytaw 

bttag  to  snppl7  eeoondarj  ertdenoe  If  the  orle- 

ftial  Is  lose  Is  QOoUeotlon  to  tt  as  erMaios  ' 

tavor  «C  the  Importer. 

••A  prnmsoUre  protest,  IntHided  to  applr  to  all 

nttore  HmOar  tmpoMatbms  made  by  the  " 

tmporter,  k  TaUd. 

T.    Where  a  praottee  has  grown  np  of  leeelTtiw 

prospeutlTe  protests,  notwitlwcaiidlot  a  bwannr 

tagulatton  reqoblnc  psotests  to  be  spsolal,  the 

pnMoe  on^t  not  to  be  dMnrbad,  If  a  taOnre  to 


oannoeb* 
AlfttMlt/afi 

PTBRRO 
Slates  f( 
York  to  rev 
dntiea  llleKt 
gooda.     ^IJfi 

Statement 
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question  at  Is 
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Stat.  199),  But 
cent  That  qi 
from  this  caa> 
between  tbe  r 
tbat  mouBBellnt 
or  worsted  wIU 
Tariff  AcU  of 
percent,  asclaj 
oaly  exacted  ai 
ment  was  rendt 
only  questions  i 
arose  upon  tbe  i 
the  form,  soffl 
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ttould  beoonttm 
tte.rl(!l«of«iyp 
lOMerprote 


1800. 


SOHBLL  ▼.   FaUOBA. 


OttMfTB 


of  fodi  pftjmeDt;  "Dor  shall  any  action  be 
maiDtained  aninal  anj  collector,  to  lecoTer 
the  amooDt  St  duties  so  paid  nnder  protest, 
onless  the  aiid  protest  was  made  in  writing, 
aod  signed  by  the  claimant,  at  or  before  the 
payment  of  said  duties,  settioff  forth  distinctly 
and  specifically  the  grounds  of  objection  to  the 
payment  thereof."  The  questions  presented 
oy  the  record  in  this  case  torn  upon  tae  proper 
coostniction  of  this  pcorlso.  and  upon  the 
proper  practice  to  be  poTvued  In  manig  and 
serring  such  protest. 

1.  iSefendants  obljected  to  the  receipt  of  Ex- 
hibit 5  and  twentynx  other  exhibits  standing 
in  like  position,  with  the  protests  attached 
thereto.  These  exhibits  were  all  entries  of 
merchandise  Imported  1^  plaintiff^  In  Tarious 
ships,  to  which  were  appended  the  usual  con- 
signee's oath,  and  a  speciilc  pfotest  duly  signed 
by  plaintiffr  firm  was  also  attached  to  each 
one>y  s  wafer.  Objection  was  made  to  the 
admission  of  such  documents  upon  the  ground 
[535]  that  It  did  not  appear  that  sncn  protests  had 
been  serred  upon  the  collector  as  required  by 
the  Act  of  1845;  and  second,  that  If  so  served. 
It  did  not  appear  that  th^  had  been  serred  at 
or  before  toe  payment  or  the  duty  sought  to 
be  recoTered,  as  required  by  the  same  Act 

The  Act  of  1845  requires,  first,  that  the  pro- 
test shall  be  in  writing;  second,  that  It  shall 
be  signed  by  the  claimant;  third,  that  It  shall 
be  made  at  or  before  the  payment  of  the 
duties;  and  fourth,  that  It  shall  set  forth  dis- 
tlnctlT  and  specifically  the  grounds  of  objec- 
tion to  the  payment  of  such  duties.  But  so 
tmr  as  respecta  the  manner,  or  the  person  npon 
whom  protest  shall  be  serred,  the  Statute  is 
silent,  and  we  can  only  infer  that  from  the 
nature  of  the  proceedings  it  must  be  served 
upon  the  collector  or  his  subordinate  officer,  or 
the  person  who  receives  the  entry  or  the  pky- 
ment  of  the  duties.  In  this  dtence  of  tne 
Statute,  and  in  the  absence  of  any  treasury 
regulation  upon  the  subject.  It  would  probably 
be  competent  for  the  collector  to  receive  such 
protest  peraonallv,  or  delegate  his  authority  to 
one  of  his  deputm.  It  is  not  at  all  singjular 
thatp  after  the  lapse  of  moie  than  thirty  yean. 
It  should  be  impossible  to  prove  upon  whom 
the  service  was  made;  but  we  are  Informed  by 
the  testimony  of  a  custom  of  passing  protests 
In  with  the  entvr,  which  seems  to  nave  pre- 
vailed for  some  tune  prior  to  the  date  of  these 
transactions,  and  to  have  continued  until  the 
treasuiy  regulatlotts  of  1867  were  adopted. 
Now,  as  these  protests  were  produced  under 
subpoBoa  at  the  trial  from  the  proper  repoal- 
tory,  where  they  appeared  to  have  been  lying 
fdr  a  long  time.  It  ft  not  unreasonable  to  Infer 
that  tho  usual  coone  was  puxeoed  andthepro- 
teita  served  ancowling  to  the  custom  of  the 
oOca.  With  regard  to  the  conduct  of  a  public 
oOes  the  presumption  Is  that  everything  Is 
done  properly  and  aococdlng  to  the  ordinary 
coQfie  Of  bnslncsa,  or,  as  expressed  In  the 
maxim,  wmnim  prmumumtmr  nU  mm  aekk  1 
Oreenleaf,  Xv.  aee.  88.  The  same  presomp- 
tloa  would  Justify  us  In  Infetrlnf  that  the  pco- 
t«t  waa  made  and  served  at  Its  date,  which.  In 
the  ease  of  Exhibit  6.  waa  January  80, 1888, 
aod  beteo  the  paymeot  of  dutiea^  which  ap- 
psiia  opon  the  fbes  of  the  eotilss  lo  hove  been 
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made  Februarv  1,  or  two  days  after  the  pfo> 
test  wasdgnecL 

8.  OMe^on  was  also  made  to  Exhibits  6^ 
11  aod  18.  upon  the  grounds  we  have  already  [9861 
held  to  be  losuiBclent,  and  upon  the  further 
ground  that  the  protest  consisted  of  two  forms  • 
of  protest,  one  printed  on  white,  like  Exhibit 
Na  6,  but  unsigned,  and  the  other  on  blue, 
paper,  the  latter  being  pasted  to  the  former 
and  signed  l^  the  plaintUb*  firm.  The  two 
papers  thus  pasted  together  and  signed,  as 
aforeaaid,  were  attached  to  the  entry  by  a 
wafer,  and.  read  together,  made  a  protest 

S gainst  two  exactions,  vix. :  first,  an  excessive 
oty  upon  the  mousselloe  de  laioes;  and  second, 
the  exaction  of  a  duty  upoo  two  aod  one-bw 
or  three  percent  commissions,  when,  as  claimed, 
such  goods  were  liable  only  to  duty  upon 
two  per  cent  commission.  This  consolidated 
protest  was  dated  "  New  York,  Ftob.  lOtb.'^ 
and  addressed,  immediately  following  the  date, 
to  "  Augustus  Schell,  Esq.,  Collector  of  Cue- 
toms,**  and  ^jgned  at  the  bottom  by  Lachaise, 
Fauch6  A  Co.,  the  importers.  Had  it  not 
been  for  the  repetition  of  the  word  "Sir"  at 
the  beginning  of  each  section  of  the  protest, 
and  the  furtner  fact  that  the  protest  was  on 
two  pieces  of  paper,  there  would  be  nothing 
to  indicate  that  the  plaintHKs  did  not  in* 
tend  in  one  communication  to  protest  against 
the  two  exactions,  vix.:  the  excessive  duty  oo 
the  mousseline  de  laines,  and  the  duty  on  the 
commissions.  While  the  protest  is  signed  only 
at  the  end  of  the  secona  piece  of  paper,  no 
one  would  be  misled  Into  supposing  that  the 
signature,  and  the  final  clause  applying  the 

{>rotest  to  all  future  similar  Importa,  were  not 
Dtended  to  applv  as  well  to  the  protest  against 
the  duty  sssessed  upon  the  mousaellne de  laines, 
as  upoo  the  commissions.  And  It  is  evident 
from  the  protest  books  of  the  custom-house  in 
New  York  that  the  entire  paper  was  under- 
stood by  the  oflScial  who  recoroed  It  asasinglo 
protest  against  two  illegal  exactlonsL  Anthor- 
Itles  are  plentiful  to  the  effect  that  papers  at- 
tached together  even  by  a  pin  are  to  be  treated 
as  a  unit  constituting  one  entire  contract  or 
memorandum.  Thus,  in  IbUman  v.  Fhink- 
(tfo,  14  N.  Y.  684,  H  was  held  that,  where  an 
auctioneer  fdimtd  a  letter  to  htm  from  the 
owner  of  certain  real  estate  to  be  sold,  which 
stated  the  terms  of  sale,  on  a  page  of  his  sales' 
book,  and  then  made  the  residoe  of  the  en- 
tries requisite  to  constitute  a  memorandum  of  [6671 
the  contract  of  aale  on  the  same  page  of  the 
book,  and  subscribed  his  name  to  it,  the  letter 
was  to  be  taken  as  a  part  of  the  menaorandom 
subscribed  by  the  aoctlooeer,  and  was  sofll- 
dent  to  take  It  out  of  the  Statute  of  Frauds. 
To  the  same  effect  are  Suiekmn  v.  J^knmm,  88 
Bart>.  885,  where  certain  papers  which  had 
been  postaf  togeUier  were  construed  as  a  sinffle 
memorandum;  Oindir  v.  ^bra«c«i,  10  IhL  (16, 
where  the  sheeU  of  a  wHl  were  fastened  to- 
gether by  a  9Mf^:  and  MarUn  v.  Ha$nkn,  4 
Btrobh.  L  188.  fr,  however,  the  papera  are 
not  connected  together  In  fact,  thejy  are  not 
oonsldered  as  connected  In  law,  unless,  at  least, 
the  paper  signed  refers  In  some  w^  to  the 
other,  whidi  maj  then  be  coostnied  as  form- 

aapartoflt    BimU  v.  Wktkkmm.  7  Eart, 
;  AMMrOf  ▼• /M^^Md,  8  Ban.  4b  a  848.  . 
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(See  &  a  Beportor*!  ed.  IM-481) 

Dutif  and  liabttUp  cf  turtiting  partner—prop- 
erty in  doM^-^uriidietionai  to  amount 

L  On  the  diflwlution  of  a  firm  by  tlie  death  of  one 
of  the  two  partoeiB,  it  Is  the  farvlTor*!  duty  to 
settle  up  the  paitaerahip  affaift  and  pej  to  the 
lepreeentatiTes  of  the  dedeeaed  partner  the 
amount  due  to  them;  and  If  he  oontUmes  the 
busineas  of  the  firm  on  the  partaenhip  property 
he  is  liable  for  looBee  and  for  half  the  profits,  or 
for  deoeased*s  share  in  the  capital  and  inteieat, 
after  deducting  hia  indebtedneaa  to  the  firm,  at 
the  option  of  deceaaed*a  repreaentatlTea. 

t.  Where  the  peraonal  property  of  a  firm  eonriat- 
ed  almoat  wholly  of  alavea,  which  in  a  abort  ttme 
after  the  death  of  one  of  the  partners  wese  made 
free  through  the  effect  of  apubllc  war,theaniw 
TiTlng  partner  ought  not  to  be  compelled  to 
account  for  their  ^ue.  but  only  for  the  Talue  of 
their  use  aa  long  aa  they  were  alarea,  he  having 
an  ezooae  for  not  aeUing  them  until  it  became  too 
late  to  aell  them  at  alL 

a.  If  aeveral  persona  be  Joined  in  a  auit  in  equity 
or  admiralty,  and  have  a  common  and  undivided 
Interest,  though  aeparable  aa  between  themaelvea, 
the  amount  of  their  joint  claim  or  liability  wiU 
be  the  test  of  jurisdiction;  but  where  their  in- 
terests are  distinct,  they  cannot  be  aggregated 
together  for  the  purpose  of  giving  this  court 
jurisdiction  on  appeaL 

L  A  latent  ambiguky  in  a  wilting  may  be  removed 
by  evidence. 

[Ko8.  896, 1065, 1091.1 
Bubmitted  Oct.  M7, 2890.  Decided  March  i,  2891. 

APPEAL  from  a  decree  of  the  CIrcoit  Oourt 
of  the  United  States  for  the  Northern  Dis- 
trict of  Miadssippt  decreeing  settlement  of  part- 
nership acoountB  and  payment  of  the  amount 
due  the  estate  of  the  deoeasedpartner,  and  other 
relief.  Afpeal  nf  Iauu  0.  Fnema/n  diemieeed; 
decree  infawr  €f  Damd  Z  Fidd  rewned. 

The  facts  are  stated  in  the  opinion. 

if  r.  W.  L.  NoMBt  f or  Pattle  A.  OltT. 

Mr.  Edw»rd  Majres  for  Lucy  0.  Free- 
man. 

Mean.  J*  E*  MeKejyhan  and  Frank 
JohastoB  for  DaTid  L  Field. 

Mr.  Juetice  Bimdlcgr  delivered  the  opinion 
of  the  court: 
This  case  waa  before  us  in  October  Ttorm, 


1885,  upon  a  decree  ditmiMing  the  bill  om 
demurrer.  See  CZoy  v.  F^^eman^  118  U.  8. 
97  [80:  104].  We  reversed  that  decne.  aad 
remanded  the  cause  with  instnicticms  to  enter 
a  decree  in  conformity  with  the  opinion  of 
this  oourt,  which  was  done.  After  various 
subsequent  proceedings  in  the  ooort  below, 
a  decree  was  finally  made  on  the  ISth  of 
August,  1889,  fiom  which  both  complainants 
ana  defendants  have  appealed.  Before  ad- 
verting to  the  subsequent  proceedings,  it 
will  be  necessary  briefly  to  review  the  case 
as  stated  in  the  bill,  and  as  it  appeared  be- 
fore us  on  the  former  appeal. 

In  1855.  Christopher  I.  Field  and  hit 
brother,  David  I.  Field,  purchased  a  planta- 
tion in  Bolivar  County,  Mississippi,  called 
the  Content  place,  for  the  purpose  of  work- 
ing the  same  In  raising  cotton  and  other  crops 
as  partners,  the  arrangement  being  that  David 
should  occupy  and  manage  the  plantation 
and  all  the  affairs  of  the  partnership,  and 
that  each  should  share  equall v  in  the  inroAta 
and  losses.  In  the  course  oz  the  busineas. 
Christopher  I.  Field,  who  had  a  plantation 
adjoining  the  Content  place,  and  was  a  man 
of  large  means,  made  sundrr  advances  to  the 
firm  to  pay  for  land  puroiased  and  other 
things  required  in  carrying  on  the  baalneas. 
for  which  his  brother  David  eiEecuted,  on 
behalf  of  the  firm,  several  notes  or  acknowl- 
edgments of  indebtedness ;  one  dated  28d  of 
December,  1856,  payable  Ist  of  January, 
1858,  for  the  sum  of  $7,885.81,  with  six  per 
cent  interest  from  mat^ty;  another  dated 
dOth  of  March,  1857,  for  the  sum  of  $5, 668}. 
to  be  paid  wiUi  interest  at  six  per  cent  fron 
date ;  a  third  dated  5th  of  June,  1858,  for  the 
sum  of  $1,100;  and  a  fourth  dated  80th  of 
June,  1859,  for  the  sumof  $1,889.89,— in  all, 
$15,541.27. 

David  L  Field  died  on  the  11th  <tf  Sep- 
tember, 1859,  leaving  his  widow,  Locr  GL 
Field  (who  afterwards  married  one  C.  L. 
Freeman),  and  an  infant  son,  David  L  Field, 
Jr.,  who  are  the  defendants  in  thia  rait.  At 
the  time  of  David  L  Field's  death  hia  widow 
was  in  Eentuckj.  and  did  not  retnm  to  Misa- 
isslppi. 

Of  course,  the  care  of  the  plantation  and 
partnership  property  devolred  upon  Christo- 
pher I.  Field,  aa  surviving  partner ;  bat  aoon 
after  the  death  of  David  letten  <tf  adminia- 
tration  upon  his  estate  were  taken  out  by 
another  brother,  Biekiel  H.  Field,  who  weM 
into  possession  of  the  plantation  and  con- 
tlnuea  to  carrr  it  on  in  the  place  and  stead 
of  his  decessea  brother,  for  the  benefit  of  the 
partnership,  during  the  year  1800  and  pan 
of  the  year  1881.  He  left  in  the  sommrr  of 
the  latter  year,  when  the  distorbancea  oe^ 
casioned  by  the  Ciril  War  rendered  it  haaard* 
ous,  if  not  impracticable,  to  cnltivale  tht 
plantation  or  to  secure  any  erocM.  It  b 
charged  in  the  bill  that  the  year  IWI 
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^concluding  eUoue  of  the  double  protest  num- 

her  ft  Wldcli  is  in  the  following  words:  "You 

^fff  lierBby  notified  ihst  we  deore  and  intend 

^IB  p«>teat  to  apply  to  all  future  siooilar  im- 

^zi^tityna  made  by  ua."    The  same  dause  is 

£?ffid     ill    the    protest  accompanying    entries 

^  ^Dex*  11  and  18,  butin  none  others.    Exhibit 

"^^b^x  14  is  a  spedflc  protest  attached  to  the 


pro 


no  olum  was  made  that  any  spedflc 

iioifvever  serred,  bad  any  prospective 

pr»/— ^     it  follows  that  tfae  daim  for  a  repay- 

eff^^  4yt   duties    on  the  twenty-four  exhibUs 

0iea*  ^- ciixil>er  18  is  bsaed  upon  the  prospective 

sf  t^  _rt  a.i>peajriiig  in  the  charges  and  commission 

cla^^^^^  tfiepasted  papers  of  Exhibits  Number 

for<^  t^d   13,    or  is  based  on  such  clause  or 

A   1^  JSTof  one  or  more  of  these  three  exhibits. 

Mati^^WcU  no  sieniflcance  to  the  fact  that  the 

Sre   ^Zd^tXwe  clause  of  the  protest  is  found  at  the 

rrorf^^the  double  protest,  foUowing  the  pro- 

?*td  ^'^.rfainst    the  duty  upon  the  commission, 

^    ^*^not  found  attached  to  that  portion  of 

^A  i0-,-t^QBtaKain8t  the  duty  upon  the  mousseline 

♦v^e  P^^ea    As  we  have  already  held  that  the  two 

Ae\S^^^  constitute  one  paper,  it  necessarily  fol- 


^irtat  the  concluding  clause  regarding  the 
Tow0  *:S5Uve  protests  should  be  appUed  to  the 
^^Q^p^^paper    and  to  the  protest  against  the 
eixt\r«    ^ntbe  goods,  as  well  as  upon  the  oom- 

miasi^^biection  to  the  admission  of  these  pa- 
Tla^^lfaed   distinctly  the  question  as  to  the 
pe»  ^^  of  prospective  protests.    It  is  admitted 
validw^^  doctrine  held  by  the  court  below  upon 
that  t**|  ^f  ^jg  Buit,  that  the  prospective  pro- 
the  tr^j  f^j^^  in  the  clauses  attached  to  the 
r^Si^protests  are  sufficient  as  to  all  similar 
TS^^r^iettions  made  by  the  same  importer,  is 
now    Mxd  has  been  for  a  long  time,  the  settled 
law  at  that  court,  and  the  general  practice  pre- 
-v-tdHn^  io  the  Port  of  New  York.    Such  prao- 
Cice  is  olalmed  to  be  authorized  by  the  caae  of 
Jkiarriiftt   v.  BrufU,  60  U.  8.  9  How.  619   [18: 
Seaj.  decided  in  1850.    This  was  also  an  action 
^or  datiee  illegally  exacted,  in  which  the  qnes- 
tJoD  isrss  oiade  as  to  the  validity  of  a  certain  pro- 
test, -wlxich  was  somewhat  vague  in  its  terms, 
t>ut  -vrciA   <x>nstrued  by  the  court  as  applying 
piospeotl'wely  to  all  importations  of  ''sugar 
suid    naolasaes."    After  this  prosoectiye   pro- 
test, tbe    plaiotiiZs  made  a  special  protest  in 
«sch    f>T     six  several  importations,   but  there 
^vrere  il&€x-l;een  other  importations  made  after  the 
general     i>xotest,  respecting  which  they  relied 
upon  tbe  efficacy  of  the  general  protest.     The 
<H>art  t&^ld  that  as  the  subsequent  entries  *'  all 
4lenendle€l  on  a  like  principle,— as  from  the  cirw 
<nilsr8  o:r    tbe  department  some  doubt  existed 
'Whether  t,lie  excess  of  duties  would  not  volun- 
tarily tee  aretunded,  as  the  amounts  in  each  im- 
portatioiE  ^wreresmsll.  and  both  parties  thus  be- 
came f  «Ally  aware  that  the  excess  in  «"  ^^ 
«««•  w^sa*  intended  to  be  put  in  controversy, 
Md  recY&iiiied.— we  are  tocllned  to  think  this 
^rtttoxi  protest  may  fairly  be  regarded  ss  ap- 
plying tLo  all  subsequent disesofalikecharacter, 
liclonp^^  to  the  same  parties."     This  esse  was 
*^.  2rV;?***«*ce  of  the  opinion  in  Brunei- Mot- 

Mid  t^a.t  ••  a  particular  brotestln  each  case  is 
mot  reqixired  W  the  taw  The  object  of  the 
protest  ia  merely  to  rive  ioticeto  the  officer  of 
the  gowernment"^  thg  SiS  toporter  means  to 


claim  the  reduction,  and  to  make  known  to 
the  collector  the  grounds  u^on  which  he  makes 
the   claim.    In  these  receipts  this  protest  is 
sufficiently  explicit,  and  covers  all  the  cargoes 
upon  which  the  duties  had  not  been  finally  as- 
sessed and  adjusted  by  the  collector."    It  was 
said  of  this  case  in  Davies  v.  Miller,  180  U.  S. 
284,  287  [82:982.988],  that  "though  criticised  in 
Warren  ▼.  Peaslee,  2  Curt  281,  it  was  gen- 
erally regarded  and  acted  on  as  laying  down  a 
general  rule  establishing  the  validity  of  pros- 
pective protests,"— citing  Steegman  v.  MaxtoeU, 
8  Blatchf .  865;  HuUon  v.  ScheU,  6  Blatchf.  48, 
and  Strange  v.  BetffiM,  there  cited  ;  Wettgr  v. 
SeHai,  11  Blatchf.  193.  and  Chouteau  v.  Bed- 
field,  there  cited.    But  as  this  case  has  been 
generally  accepted  as  settling  the  law  for  this 
court,  and  the  practice  has  grown  up  through- 
out the  country  of  payioff  duties  under  such 
protests, — a  practice  to  which  eniment  judges 
have  lent  their  sanction,— we  think  it  too  late 
for  us  to  be  called  upon  to  overrule  it    It  is  an 
acknowledged  principle  of  law  that,  if  righu 
have  been  acquired  under  a  judicial  interpreU- 
tion  of  a  statute  which  has  been  acquiesced  in  by 
the  public,  such  rights  ought  not  to  be  im- 
paired  or  disturbed  by  a  different  construction, 
and  if,  notwithstanding  Treasury  Regulation 
Number  384,  requiring  protests  to  be  special  in 
each  case,  a  pracUce  has  grown  up  in  the  dif- 
ferent ports  of  entry  of  receiving  prospective 
protests,  the  annulment  of  such  practice  might 
entail  serious  consequences  upon  importers  who 
had  acted  upon  the  faith  of  its  validity.     As 
early  as  1808,  it  was  held  by  this  court,  in 
Stuari  V.  Laird,  5  U.  S.  1  Cranch,  299  [2:116], 
that  a  practical  construction  of  the  Constitu- 
tion that  the  justices  of  the  supreme  court  had 
a  right  to  sit  as  circuit  judges,  although  not  ap- 
pointed as  such,  was  not  open  to  objection. 
•'It  is  sufficient  to  observe," says  the  court, 
••that  practice,  and  acquiescence  under  it,  for 
a  period  of  several  years,  commencing  with 
the  organization  of  the  judicial  system,  affords 
an  irresistible  answer,  and  has  indeed  fixed  the 
construction.    It  is  a  contemporary  interpreta- 
tion of  the  most  forcible  nature.    This  practi- 
cal exposition  is  too  strong  snd  obstinate  to  be 
shaken  or  controlled.     Of  course,  the  question 
is  at  rest,  and  ought  not  now  to  be  disturbed." 
In  all  cases  of  ambiguity,  the  contemporaneous 
construction,  not  only  of  the  courts  but  of  the 
depsrtments,  and  even  of  the  officials  whose 


United  3iat4^w.  AUxander  79V.S.  12  Watt 
177  [20:881]  ;  Peabodp  v.  iitarks,  ^^'°'\^ 
Walt  240^1:8111;  Sahny.  United Slates^lOl 
U.  8.  402  re7-627t;  Rogers  y,  Qoodmn,  ^s/iBm, 
476;  Endllch'on  'BUts.  sec.  857.  Nor  do  we 
think  the  fact  that  in  some  cases  specific  pro- 
tests were  filed  after  the  general  prospective 
protest  necessarily  shows  an  intention  to  at>an- 
don  any  future  claim  imder  the  prospectivj 
clause.  If  it  were  any  evidence  at  all  of  such 
intent,  it  might  properly  be  submitted  to  a 
jury,  but  defendants  had  no  right  to  a  peremp- 
tory instruction  in  their  favor. 

This  disposes  of  all  the  material  questions 
involved,  and  it  resulU  that  the  Jwdgment  ef 
the  court  beUno  tnuet  be  aMrmed, 
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LUOY  0.  FREEMAN,  AppL, 

9. 

PATTIB  A.  OLAY  btau 


DAVID  L  FIELD,  Appt., 

PATTIB  A.  CLAY. 

(See&  a  Beportor*!  ed.  IM-481) 

Duty  and  liaMlity  of  iurtiving  partner—prop- 
erty in  itatee-^wriedictionai  to  ameunt 

L  On  the  diflwltttion  of  a  firm  by  tlie  death  of  one 
of  the  two  partoen,  it  Is  the  ■orvlyor*!  duty  to 
■ettle  up  the  partoerahip  affaift  and  pej  to  the 
lepretentatiTes  of  the  deoeaaed  partner  the 
amount  due  to  them;  and  If  he  oontUmes  the 
busineflB  of  the  firm  on  the  partaenhip  property 
he  is  liable  for  looBee  and  for  half  the  profltB,  or 
for  deceased*!  share  in  the  capital  and  inteiest, 
after  deducting  his  Indebtedness  to  the  flrm,  at 
the  optloD  of  deceased's  representatlTes. 

IL  Where  the  personal  property  of  a  firm  eonrist- 
ed  almost  wholly  of  slaves,  which  in  a  short  ttme 
after  the  death  of  one  of  the  partners  wese  made 
free  through  the  effect  of  apubllo  war,  thesniw 
TiTlng  partner  ought  not  to  be  compelled  to 
account  for  their  ^ue.  but  only  for  the  value  of 
thefar  use  as  long  as  they  were  slaves,  he  having 
an  excuse  for  not  selling  them  until  tt  became  too 
late  to  sell  them  at  alL 

8l  If  several  persons  be  Joined  in  a  suit  In  equity 
or  admiralty,  and  have  a  common  and  undivided 
interest,  though  separable  as  between  themselves, 
the  amount  of  their  joint  claim  or  liability  will 
be  the  test  of  jurisdiction;  but  where  their  in- 
terests are  distinct,  they  cannot  be  aggregated 
together  for  the  purpose  of  giving  this  court 
jurisdiction  on  appeaL 

L  A  latent  ambigulfcy  in  a  witting  may  be  removed 
by  evidence. 

[Ko8.  896, 1065, 1091.1 
Bubmitted  Oct.  M7, 2890.  Decided  March  i,  2891. 

APPEAL  from  a  decree  of  the  CIrcoit  Oonrt 
of  the  United  States  for  the  Northern  Dis- 
trict of  MisdsBippi  decreeing  settlement  of  part- 
nership acoountB  and  payment  of  the  amount 
doe  the  estate  of  the  deoeaaedpartner,  and  other 
relief.  Appeal  <f  Iauu  0.  Freeman  diemiaed; 
decree  infaeor  €f  DaiM  Z  Fidd  reeereed. 

The  facts  are  stated  in  the  opinion. 

if  r,  W.  L.  NoMBt  f or  Pattie  A.  OlaT. 

Mr.  Edw»rd  majes  for  Lacy  0.  Free- 


and 


Meeere.  9.  E*  MeKejyhan 
JoluistoB  for  David  L  Field. 


Mr.  Juatiee  Brmdl^j  delivered  the  opinion 
of  the  ooort: 
This  case  waa  before  ns  in  October  Ttorm, 


1885,  upon  a  decree  ditmiaaing  the  bill  oa 
demurrer.  See  Ola/y  v.  Freemait^  118  U.  8. 
97  [80:  104].  We  reversed  that  decree,  aad 
remanded  the  cause  with  instructiona  to  enter 
a  decree  in  conformity  with  the  opinion  of 
this  court,  which  was  done.  After  various 
subsequent  proceedings  in  the  court  below, 
a  decree  was  finally  made  on  the  ISth  of 
August,  1889,  fiom  which  both  oomplainanta 
ana  defendants  have  appealed.  Before  ad- 
verting to  the  subsequent  proceedings,  it 
will  M  necessary  briefly  to  review  the  case 
as  stated  in  the  bill,  and  as  it  appeared  be- 
fore us  on  the  former  appeal. 

In  1855,  Christopher  I.  Field  and  his 
brother,  David  I.  Field,  purchased  a  planta- 
tion in  Bolivar  County,  Missisaippi,  called 
the  Content  place,  for  the  purpose  of  wort- 
ing  Hie  same  in  raising  cotton  and  other  crops 
as  partners,  the  arrangement  being  that  David 
should  occupy  and  manage  the  plantation 
and  all  the  affairs  of  the  partnership,  and 
that  each  should  share  equallv  in  the  proAta 
and  losses.  In  the  course  oi  the  business. 
Christopher  L  Field,  who  had  a  plantation 
adjoining  the  Content  place,  and  waa  a  man 
of  large  means,  made  aundrv  advancea  to  the 
firm  to  pay  for  land  punmaaed  and  other 
thinga  required  in  carrying  on  the  boaineas. 
for  which  hia  brother  David  eiEecuted,  on 
behalf  of  the  firm,  aeveral  notea  or  acknowl- 
edgmenta  of  indebtedneaa ;  one  dated  28d  of 
December,  1856,  payable  lat  of  Jannary, 
1858,  for  the  aum  of  $7,885.81,  with  aix  per 
cent  interest  from  maturity;  another  dated 
dOth  of  March,  1857,  for  the  aum  of  $5,668}. 
to  be  paid  with  interest  at  six  per  cent  fron 
date ;  a  third  dated  5th  of  June,  1858,  for  the 
sum  of  $1,100;  and  a  fourth  dated  60th  of 
June,  1859,  for  the  sum  of  $1,889.26,— in  all, 
$15,541.27. 

David  L  Field  died  on  the  11th  of  Sep- 
tember, 1859,  leaving  his  widow,  Locr  C 
Field  (who  afterwards  married  one  C.  L. 
Freeman),  and  an  infant  son,  David  L  Field. 
Jr.,  who  are  the  defendants  in  this  suit.  At 
the  time  of  David  L  Field'a  death  his  widow 
waa  in  Eentuckj.  and  did  not  return  to  Miss- 
issippi. 

Of  course,  the  care  of  the  plantntimi  and 
partnenhip  property  devolved  upco  Ghrialo- 
pher  I.  Field,  aa  aurviving  partner ;  hot  soon 
after  the  death  of  David  lettera  of  sdminla- 
tration  upon  hia  eatate  were  taken  out  by 
another  brother,  Biekiel  H.  Field,  who 


into  poeaeaaion  of  the  plantation  and  con- 
tinuea  to  carrv  it  on  in  the  place  and  stead 
of  his  decesaea  brother,  for  the  beoeAt  of  ths 
partnerahip,  during  the  year  1860  and  pan 
of  the  year  1861.  He  left  in  the  aommer  ef 
the  latter  year,  when  the  diatorbnooea  oe- 
casioned  by  the  Civil  War  rendered  it  baaard- 
ous,  if  not  impracticable,  to  calUvaae  tht 
plantation  or  to  secure  sny  ercM  It  is 
charged  in  the  bill  that  the  year  1666  was  sa 
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onprofltable   year.    In   oooaequenoe   of   the 
overflow  of   ibe  rlTer,  and  tnat  durinff  the 
year  isiso   the  crop  raised  was  appropriated 
to  keeping  up  the  plantation,  ditching  and 
oiaking  other    ixnproyementa,  and  that  the 
crop  of  the  year  1861  was  destroyed  by  the 
solaiers   of     the    Confederate   States   ander 
militazy  ordezB.     It  is  also  alleged  that  no 
Dart  of  the  crope  ever  came  into  the  hands 
of  Christopher  1.  Field,  but  all  the  proceeds 
that  were  realized  were  applied  to  the  pay- 
ment  of  current  expenses  and  debts  of  the 
nartnershlp,     other   than    the   debt  due  to 
PtoStophOT   I.  Field,  which,  it  is  alleged, 
has  never  been  paid.    During  the  war  Chris- 
*^her  L  Field,  to  prevent  the  capture  of  the 
il?v(«  by  the  fleets  of  the  United  States  de- 
flcending  the  river,  removed  them  to  the  State 
^Texfi^  and  kept  them  there  until  the  sur- 
render, but  realized  ^thing  from  their  labor 
in  Texaa  beyond  sufficient  to  pay  for  their 
maintenance    and   support.     After  the  sur- 
render  he  had  them  brought  back  from  Texas 
Vt  considerable  expense,  for  the  purpose  of 

cultivating   the  plaj^tlj"  again.  l^^J^^ 
of  them,  claiming  their  freedom,  abandoned 
it  and  he  was  obliged  to  rent  the  plantation 
for  what  he  could  get,  and  did  rent  it  for  a 
time  to  different  persons,  but  never  received 
t>iprpfTom  any  results  beyond  the  expenses 
incidental  thereto.     Ezeklel  H.  Field,  after 
---,     quitting  the  plantetlon  in  1881.  performed 
^     no  fortiier  acts  in  the  administration  of  the 
estate,  and  resigned  his  position  in  May, 
1866   and  some  time  in  that  year  Christopher 
I  Field  was  appointed  his  successor.    Chris- 
topher died  on  the  18th  of  July,  1867,  leav- 
ing as  his  only  heir-at-law  the  appellant, 
Pattie  A-  Field,  now  Pattie  A.  Clay  by  in- 
tennarriage  with  Brutus  J.  Clay  the  vounger. 
After  the  death  of  Christopher  I.  Field,  and 
in  O<5tober,  1867,  Brutus  J.  Clay,  the  elder, 
was   appointed    administrator  both   of  his 
(Christopher's)  estate  and  of  the  estate  of 
David  I.  Field,  the  plantation  being  at  that 
time    under  rent  to  Martin  and  Childress. 
Durine  1868  it  was  rented  by  Brutus  J.  Clay, 
the  a£ninistrator,  to  one  Holloway ;  and  in 
1869  to  the  said  Holloway  and  another  person 
by  the  name  of  Clay,  but  very  little  rent 
was  collected  which  was  not  reouired  to 
make  repairs  consequent  upon  breaks  in  the 
levees,  etc.    In  March.  1868.  Brutus  J.  Clay 
filed  his  accounts  as  administrator  of  Chris- 
topher   I.    Field,    in  the  Probate  Court  of 
Bolivar  County,  Mississippi,  and  also  com- 
menced procee^ii^^  ^  bave  the  interest  of 
David  L  Field  in  the  Content  plantation  sold 
for  the  purpose  of  paying  bis  half   of  the 
promissory  notes  given  by  the  firm  of  D.  I. 
Field  ^  Company  to  Christopher  I.  Field, 
before  mentioned.      These  proceeding  are 
stated  in  the  former  report  of  the  case,  oefore 
referred  to.    The  probate  court  made  a  decree 
declaring  the  estate  of  D.  I.  Field  insolvent, 
and  authorizing  the  administrator  to  sell  the 
lands  described  in  the  petition ;  and  accord- 
ingly a  sale  of  D.  I.  Field's  half  interest  in 
the  plantation  was  made  at  auction  on  the 
•20th  of  December,  1869.  and  it  was  struck 
off  to  the  appellant,  Pattie  A.  Field,  by  her 
attorney  or  some  other  person  actinff  in  her 
bebaJ'  (uha  thsn  hnlm;  a  minor,  and  ignorant 
188  I.  h. 


of  the  matter),  for  the  sum  of  16,000,  and 
she  received  a  deed  therefor,  and  a  receipt  lor 
that  amount  was  given  as  a  credit  on  the 
said  notes.     Pattie  A  Field  then  went  into 
possession  of  the  property,  and  remained  in 
possession  until  the  bringing  of  the  present 
suit,  except  as  to  such  part  as  was  set  off  to 
the  widow,  Lucy  C.  Freeman,  for  her  dower 
in  November,  1879.     [The  said  sale,  how*- 
cTer,   has   been  held   void  because  of    the 
abolishment  of  the  probate  court  by-the  Con- 
stitution adopted  on  December  1,  1869.1    The 
bill  states  that  the  result  of  the  working  of 
the  plantation  whilst  in  possession  of  the 
plaintiffs  from  1870  to  the  time  of  the  fllinjr 
of  the  hill  was  without  profit,  and  that  the 
complainant,  Pattie  A.  Clay,  incurred  a  loss 
of  $2,600  or  $8,000  by  keeping  possession  of 
the  property  and  making  repairs  rendered 
necevaiy  by  the  dilapidations  arising  from 
the  war,  the  overflowing  of  the  river  and  other 
causes  for  which  she  was  not  responsible. 
The  bill  sets  forth  in  detail  a  large  amount 
of  expenditures  incurred  by  the  complainant 
for  taxes  and  other  expenses,  and  for  necessary 
repairs  made  by  her. 

In  April,  1878.  Lucy  C.  Field,  the  widow, 
filed  a  petition  in  uie  Chancery  Court  of  . 
Bolivar  County  for  her  dower  in  one  undi- 
vided half  of  the  Content  plantation ;  and  in 
1876  a  decree  for  allotment  of  her  dower  was 
made,  and  was  aflSrmed  by  the  Supreme  Court 
of  Mississippi  in  1876  so  far  as  the  affirmation 
of  her  right  of  dower  was  concerned.  In 
1879  she  further  api)lied  to  the  said  chancery 
court  to  have  her  said  dower  set  off  to  her  in 
severalty,  and  a  decree  for  that  purpose  was 
made  and  carried  into  execution,  and  she  has 
ever  since  had  possession  of  the  portion  set 
off  to  her.  In  September.  1880.  the  said  Lucy 
commenced  a  suit,  in  the  same  court,  against 
the  appellant,  Pattie  A.  Clay,  and  her  hus- 
band, to  recover  the  rental  value  of  her  dower 
whilst  in  possession  of  the  said  Pattie.  This 
suit  was  removed  into  the  Circuit  Court  of 
the  United  States  for  the  Northern  District 
of  Mississippi,  before  the  commencement  of 
the  present  suit,  and  evidence  was  taken 
therein  and  sundry  proceedings  were  had,  and 
it  stood  ready  for  trial  when  the  bill  in  the 

g resent  case  was  filed.    In  November,  1880, 
>avid  I.  Field,  the  son  and  heir  of  David  I. 
Field,  deceased,  having  attained  his  major- 
ity, brought  an  action  of  ejectment   in  the 
United  States  circuit  court  aforesaid  against 
the  said  Pattie  A.  Clay  and  her  husband  for 
the  undivided  half  of  the  Content  plantation, 
also  demanding  $20,000  for  the  use  and  oc- 
cunation  of  the  premises  from  and  including 
the  year  1870.     t»attie  A.  Clay  and  ^^r  hus- 
band filed  a  plea  in  said  suit,  and  the  action 
was    pending    when  the   present  suit    was 
brought.    The  bill  in  the  present  case  was 
filed  for  the  purpose  of  enjoining  the  prose- 
cution of  the  said  two  last-mentioned  suits, 
and  for  the  settlement  ot  the  partnership  ac- 
counts of  D.  I.  Field  &  Company^d  pay- 
ment out  of  the  partnership  property  remain- 
inir  (consisting  only  of  said  V}^S^}2^)o^ 
the  amount  due  to  the  estate  of  ^istopher 
I.  Field,  upon  the  four  notes  brfore  mo- 
tioned.    The  complainants  offered  in  the  bill 
to  account  for  all  rents  and  praflts  received 
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by  them,  claiming  credit  for  all  expendi- 
tures, taxes  and  repairs  made  on  account  of 
the  property,  and  prayed  that  the  assets  of 
the  partnership  might  be  marshalled  and  sold 
for  such  balance  as  might  be  found  due  to 
the  said  Pattie  as  representative  of  her  father's 
estate. 

This  bill  was  demurred  to  by  the  defend- 
ants,  and  the  court  below  sustained  the  de- 
murrer as  to  so  much  of  the  bill  as  prayed 
for  a  settlement  of  the  partnership  accounts, 
but  oyemiled  it  so  far  as  it  related  to  an  ac- 
count of  the  rents  and  profits  due  either  to 
Lucy  C.  Freeman,  in  respect  to  her  dower, 
or  to  David  L  Field  in  respect  to  his  undi- 
vided half  of  the  plantation,  thus  in  effect 
turning  it  into  a  suit  against  the  complain- 
ants instead  of  a  suit  by  them.  Thereupon 
evidence  was  taken  on  the  part  of  Lucy  C. 
Freeman  in  support  of  her  claim  for  rents 
and  profits  upon  her  dower.  David  L  Field, 
in  March,  1884,  filed  an  answer,  stating  that 
he  had  recovered  a  ludgment  in  his  ejectment 
suit  for  one  undiviaed  half  of  the  plantation, 
and  prayinff  an  account  of  rents  and  profits 
for  that  half,  to  be  taken  In  the  present  suit. 

At  this  stage  of  the  proceedings  the  com- 
plainants objected  to  having  the  suit  proceed 
for  the  purnoee  of  merely  taking  an  account 
of  rents  ana  profits  affainst  them,  and  there- 
upon, on  the  6th  of  March,  1884,  the  court 
made  the  following  decree,  to  wit: 

**  Pattie  A.  Clay  ei  al,  \ 

"Lucy  0.  I^man  et  al.  ) 

*"  Be  it  remembered  that  this  day  came  on 
to  be  heard  the  above-entitled  cause;  and, 
the  parties  appearing  in  open  court,  by  con- 
sent the  account  herein  fifed  by  the  master 
is  withdrawn,  and  the  decree  of  reference 
hereinbefore  rendered  is  set  aside ;  and  coun- 
sel for  complainants  declining  to  avail  him- 
self of  the  offer  of  the  court  to  retain  the 
bill  for  the  purpose  of  stating  an  account, 
it  is  ordered,  adjudged  and  demed  that  said 
bill  be,  and  the  same  is  hereby,  dismissed, 
and  that  complainants  pay  the  cost,  for  which 
let  execution  issue;  and  thereupon  com- 
plainants prayed  an  appeal  to  the  Supreme 
Court  of  the  United  States,  which  is  granted 
upon  their  entering  into  bond  in  the  penalty 
of  one  thousand  dollars,  with  two  securities, 
conditioned  according  to  law." 

The  complainants  then  appealed  to  this 
court,  and  the  decree  of  the  circuit  court  was 
reversed,  as  appears  by  the  report  of  the  case 
before  referred  to.    118  U.  S.  97  TSO :  1041 . 

In  conformity  with  the  mandate  of  this 
court,  a  decree  was  made  by  the  court  below 
in  June,  1886,  ordering,  amongst  other 
things,  as  follows,  to  wit :  Q 

"1.  That  the  demurrers  of  defendants  to 
complainants'  bill  heretofore  filed  be,  and 
the  same  are  hereby,  overruled,  and  that  the 
defendants  answer  within  sixty  days  as  of 
tlie  present  term  of  the  court" 

*"&.  That  the  defendant,  David  L  Field, 
be,  and  he  is  hereby,  enjoined  from  the 
further  prosecution  A  his  ejectment  suit 
against  complainants  and  from  suinff  out 
final  process  for  the  enforcement  of  his  judg- 
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ment  for  rent  therein,  bat  may  retain  the 
possession  of  the  lands  secured  in  said  eject- 
ment suit,  subject  to  the  rights  of  complain- 
ants under  the  Judgment  of^the  said  sopreme 
court,  to  be  hereafter  determined  and  ued.* 

The  complainants,  then,  Inr  leave  of  the 
court,  filed  a  supplemental  bill,  stating  as 
follows,  to  wit : 

**  1.  After  and  notwithstanding  the  filing 
of  the  bill  in  this  cause,  the  defendant,  Lacy 
C.  Freeman,  prosecuted  her  suit  in  this  ooort 
against  your  orators  for  arrearages  in  rent 
upon  and  for  her  dower  interest  In  tbe  Ooo- 
tent  plantation  as  shown  in  the  pleadlnn, 
and  on  the  12th  day  of  Jane,  1884,  after 
her  demurrer  and  exception  to  your  orator's 
original  bill  had  been  sustained,  reooveted 
a  fboal  decree  against  your  orator  Pttfctie  A. 
Clay,  for  $8,092.84  and  costs.  On  the  14tb 
day  of  Jane,  1884,  on  motion,  this  judg- 
ment or  decree  was  reduced  to  $2,900.15. 
The  same,  with  the  costs  in  the  cause, 
amountinff  to  $166,  your  orator  well  and 
truly  paid,  and  so  performed  the  said  judg- 
ment and  decree  of  the  said  district  ooort, 
from  which  there  was  no  appeal,  as  hj  tba 
record  of  said  cause  doth  appear. 

''2.  That  said  recovery  and  payment  was 
not  according  to  right  and  Justice,  as  ap- 
pears from  the  opinion  of  the  Supreme  Ooort 
of  the  United  States  on  yoor  orator's  i^>peal 
from  the  above  decree  of  this  coart  in  this 
cause,  and  the  said  Lucy  C.  Freeman  ought 
in  this  cause  to  be  decreed  and  adjudged  to 
restore  the  said  sum  and  costs  to  your  orator 
or  be  compelled  to  accept  it  as  a  charge 
against  her  in  any  accounting  hereafter  to 
be  had  in  the  cause. 

''The  premises  considered,  your  orators 
pray  as  prayed  in  the  original  bill,  and  that 
Uie  said  Lucy  0.  Freonan  be  adjudged  to 
restore  to  them  the  money  so  wrongfully 
secured  bvlier  in  the  said  cause,  or  for  gen- 
eral relief." 

The  defendants,  David  L  Field  and  Lacy 
0.  Freeman,  then  filed  separate  answers  to 
the  bill  in  the  present  case,  alleging  in  effect 
that  David  L  Field,  deceased,  was  not  in 
debt  to  the  partnership  firm  at  the  time  of 
his  death,  nor  the  firm  to  Christopher  L 
Field ;  that  the  latter  controlled  and  managed 
the  propertv  after  his  brother's  death,  ihooA 
nominally  In  the  hands  of  Eiddel  H.  Fi^ 
as  administrator,  and  that  for  his  nefflect  to 
sell  the  same  before  the  was  (whiob  it  is 
alleged  he  could  have  done  at  a  great  ad- 
vantage) he  was  answerable  for  and  should 
be  charged  with  the  whole  appraised  valos 
of  theDersonal  estate  of  the  firm  (which  was 
t8»,668),  snd  such  further  sum  ns  the  svi* 
dence  might  show  it  to  have  baen  woctli  aft 
the  date  of  David's  death,  and  that  the  ooa- 
plainants  should  also  be  disrged  witk  Ite 
reasonable  rental  value  of  said  partnenhip 
real  estate  from  the  said  date  down  to  tto 
date  of  the  accounting.  Tliis  was  the  fsnen] 
purport  of  the  defense. 

A  large  amount  of  evidenoe  was  takMi  In 
the  cause,  and  in  Hardi,  1888,  the  district 
udce  holding  the  circuit  ooait»  vpon  final 
delivered  an  opinion  on  the  rasrits 
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of  the  oontrovenj  (84  F^  Rep.  875),  and 
in  June  following  made  a  decree  fettling  the 
rights  of  the  parties  and  the  principles  upon 
which  an  account  should  be  taken  between 
them. 
The  case  as  dereloped  br  the  eridence  is 

[47S)  ▼c'y  different  from  what  it  appeared  on  the 
mere  statements  of  the  bill,  fir  those  state- 
ments it  was  to  be  inferred  that  JB.  H.  Field, 
the  administrator  of  Darid  L  Field's  estate, 
in  carrying  on  the  plantation  In  ooncurrenoe 
with  the  Tiews  of  Christopher  L  Field,  acted 
as  an  independent  representati?e  of  the  estate, 
and  with  a  view  to  its  best  interests  under  all 
the  circumstances  of  the  case,  and  free  from 
anj  control  on  the  part  of  said  0.  L  Field. 
In  such  a  case,  as  held  by  us  in  Hoift  v. 
Bproffus,  108  U.  B,  618  [88:  6861,  the  repre- 
sentatife  waiTed  the  peculiar  rights  which 
he  might  enforoe  In  reffard  to  the  partnership 
property;  and  it  follows,  as  a  matter  of 
course,  that  the  surriTing  partner  is  subiect 
to  no  such  extra  liability  as  be  incurs  wboi 
he  continues  to  use  the  partnership  property 
in  the  business  without  the  consent  of  the 
representatife  of  the  deceased  partner.  The 
eridence,  however,  shows  Tery  clearly  that 
Ssekiel  H.  Field  was  appointed  administra- 
tor of  the  estote  of  D.  I.  Field  at  the  instance 
of  0.  L  Field,  and  was  altogether  governed 
by  him  in  the  management  of  the  esute.  In 
a  letter  from  0.  I.  Field  to  David's  widow, 
the  said  Lucy,  dated  January  18.  1860,  he 
said :  **  I  have  no  desire  to  do  anything  tliat 
will  prove  an  injurr  to  David's  estate.  I 
sometimes  fear  it  will  take  too  long  to  pay 
the  debts  from  crops  with  the  present  force 
on  the  place.  I  had  Bzeklel  appointed  ad- 
ministrator because  I  was  the  largest  creditor 
and  did  not  wish  to  settle  with  mvself.  I 
put  him  on  the  place  to  live,  thinking  the 
negroes  would  be  better  contented,  and  would 
t>e  managed  with  more  ease  and  less  whip- 
ping. True,  I  have  the  control  and  manage- 
ment of  the  whole,  but  it  is  done  through 
him.  I  am  well  satisfled  it  was  for  the  best, 
and  shall  wish  him  to  remain  there,  if  he 
will  do  so,  as  long  as  I  have  any  interest  in 

47S1  ^^  property.  Don't  understand  me  to  think 
that  you  disapprove  of  it,  for  I  do  not  think 
sa  *  It  is  apparent  from  this  language  Uiat 
0.  L  Field,  whose  plantation  was  next  ad- 
joining the  Content  place,  and  who  was, 
therefore,  at  hand  to  see  all  that  was  done 
on  the  latter,  exercised  general  control  over 
the  partnership  property  after  his  brother's 
death,  without  tlie  sanction  of  a  responsible 
and  independent  representative  of  his  estate. 
This  aspect  of  the  case  raises  questions  with 
reeard  to  the  principle  on  which  the  partner- 
ablp  accounts  should  be  adjusted,  and  tlie 
degree  of  liability  at  0.  I.  Field  as  snrviv- 
Ing  partner,  which  were  not  bexore  us  when 
the  case  was  here  foraerly. 

Then  we  only  decided  that  the  eoaplain- 
ants,  as  representing  C.  I.  Field,  wwe  en- 
titled to  have  an  aoooonting  of  the  partner- 
ship estate  for  the  purpose  of  securioc  the 
payment  of  the  amount  due  to  C.  L  Field, 
If  anythinf ,  out  of  the  partnership  property. 
The  ooort  oelow  bad  decided  that  taey  were 
barred  1^  lapse  of  time.  We  held  otbtfwlse, 
on  the  groimd  that  the  oonplainants  ana 
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their  ancestor,  C.  I.  Field,  having  been  in 
possession  of  the  property,  lapse  of  time,  or 
the  Statute  of  Limitationa,  did  not  run 
against  them.    The  question  now  is  as  to  tho 

Eriociples  on  which  the  settlement  should 
B  maae. 

There  is  no  doubt  that  C.  L  Field,  after 
his  brother's  death,  acted  in  entire  good  faith 
and  for  what  be  supposed  the  best  interests 
of  the  concern,  incluaing  his  brother's  inter- 
est as  well  as  his  own.  He  did  not  nor  did 
anyone  then  anticipate  the  great  civil  cod- 
vulsioD  which  soon  took  place  and  destroyed 
the  entire  value  of  slave  property,  and  very 
largely  the  value  of  all  other  property  in  the 
Southern  States.  The  case  in  this  respect 
wss  an  exceptional  one,  and  it  may  be  a 
question  whether  ordinary  rules  can  be 
strictly  applied  to  it  C.  I.  Field  undoubt- 
edly supposed  that  it  would  be  more  for  the 
interest  of  his  brother's  widow  and  infant 
child  that  the  plantation  should  be  continued 
in  operation  until  a  £Ood  purchaser  could  be 
found,  than  that  everjrthing  should  be  im- 
mediately sold,  which  could  not  have  been 
done  without  sacrifice;  and  there  is  some 
evidence  that  the  widow  and  her  friends  ac- 
ouiesced  in  this  view  of  the  case,  although 
she  asserts  that  she  was  anxious  for  an  im- 
mediate sale.  The  general  principle  of  law 
undoubtedly  is,  that  on  the  dissolution  of 
the  firm  by  the  death  of  one  of  the  partners, 
it  is  the  survivor's  duty  to  settle  up  the 
partnership  affaire  witiiin  a  reasonable  time, 
and  pay  over  to  the  representatives  of  the 
deceased  partner  the  amount  due  to  them; 
and  if  he  takes  the  responsibility  of  continu- 
ing Uie  business  of  the  firm,  and  using  the 
f»roper^  of  the  partnership,  he  becomes 
iable  for  losses  that  may  occur,  and  it  is  in 
the  option  of  the  representatives  of  the  de- 
oeasea  partner  either  to  insist  upon  a  division 
of  the  profits,  which  may  be  made  in  thus 
carrying  on  the  business,  or  upon  being  paid 
the  amount  of  the  deceased's  share  in  the 
capital,  with  lavrful  interest  thereon,  after 
deducting  his  indebtedness  to  the  firm.  See 
Lindley  on  Part.,  Book  IIL  chap.  10,  pages 
076  to  1046,  1047  (4th  ed.)  The  application 
of  the  rule  in  this  case  would,  strictly  speak- 
ing, entitle  the  representatives  of  D.  I.  Field 
to  call  for  an  account  of  his  share  in  the 
capital  of  the  concern  at  the  time  of  his 
death,  with  lawful  intereat  This  is  what 
they  do  demand  as  regards  the  personal  prop- 
erty, which  was  appraised  at  $38,668,  one 
half  of  which,  with  the  interest  tbcreon,  they 
claim  should  be  accredited  to  the  estate  of 
D.  L  Field.  But  this  personal  property 
oofisisted  almost  wholly  of  the  slaves  on  the 

Elantation ;  and  the  court  below  charxed  C. 
Field  and  his  estate  with  the  value  of 
their  service  as  long  as  they  continued  slaves, 
as  well  as  with  reasonable  rent  for  the  real 
estate  during  the  whole  period  from  the  death 
of  D.  L  Field,  except  the  years  1868,  1864 
and  1866,  when  the  war  was  flagrant. 

Under  such  anomalous  circumstances  and 
such  unexpecied  events,  it  seems  hardly  Just 
to  visit  upon  a  surviving  partner,  acting  i» 
good  faith  and  with  a  view  to  the  best  inter- 
ests of  all  concerned,  the  strict  consequences' 
of  the  rule.    In  our  view  equity,  when  called 
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upon  to  settle  the  mutual  rightB  of  the  parties, 
may  very  properly  mitigate  the  hard&hipa  of 
the  rule,  especially  when,  as  in  this  case, 
the  loss  has  oocuired  by  public  war.  The 
remarks  made  by  this  court,  through  Jtutice 
Swayne,  in  Taie  y.  Norton,  94  U.  8.  746 
[24 :  222]  (which  was  the  case  of  an  admin- 
fotrator),  are  somewhat  apposite  to  the  case 
now  before  us.  "The  intestate,"  said  the 
court,  "had  been  largely  engaged  in  raising 
cotton.  The  administrator  ^ut  himself,  as 
it  were,  in  the  place  of  the  deceased.  Eyery- 
thing  was  carried  on  and  conducted  as  before 
his  death.  Payments  were  made  to  the 
widow  from  time  to  time,  the  children  were 
supported  and  educated,  Uie  taxes  were  paid, 
crops  were  raised,  the  cotton  was  sold  and 
the  debts  were  discharged  as  fast  as  the  cir- 
cumstances permitted.  .  The  com- 
mencement of  the  war  was  the  beginning  of 
the  troubles  of  the  trust.  The  State  was  a 
battlefield.  Troops  on  both  sides  were  there. 
The  slayes  were  sent  to  Texas  for  safety. 
The  mules  and  other  liye  stock  were  swept 
away  by  the  advancing  and  receding  tides  of 
the  conflict.  The  lands  hardly  paid  the  ex- 
penses of  cultiyating  them.  Finally  the 
slayes  as  property  were  stricken  out  of  exist- 
ence. This  inyolyed  a  loss  to  the  estate, 
according  to  the  original  inyentory,  of  more 
than  $118,000  of  the  assets.  The  adminis- 
trator became  wholly  unable  to  pay  this  debt. 
The  answer  ayers  that,  but  for  tne  war,  he 
could,  by  the  year  1868,  haye  extinguished 
this  demand  also,  and  haye  then  handed  oyer 
to  the  heirs  a  large  and  unincumbered  estate 
for  distribution  among  them.  Tlie  record 
shows  that  this  was  not  an  oyer-sanguine 
calculation.  The  calamity  was  unforeseen, 
and  one  for  which  the  administrator  was  not 
responsible." 

Concurring  in  the  yiews  here  expressed,  we 
think  with  the  court  below  that  it  would  be 
a  yery  hard  application  of  the  general  rule 
relating  to  a  aissolution  of  partnership  by 
the  death  of  one  of  the  partners,  to  compel 
O.  I.  Field  or  his  estate,  under  the  circum- 
stances of  this  case,  to  account  for  the  yalue 
of  those  slayes,  which  in  a  few  months  were 
entirely  freed  from  bondage  by  operation  of 
law,  and  no  longer  articles  of  property. 

Whilst  it  is  true  that  C.  L  Field,  after  his 
brother's  death,  might  haye  sold  the  slayes 
and  other  property  on  terms  which,  in  the 
light  of  subsequent  events,  would  have  been 
greatly  to  the  advantage  of  his  brother's 
estate,  yet  it  seems  clear  from  the  evidence 
that  the  reason  he  did  not  sell  was  that  no 
opportunity  offered  of  eflectinff  a  sale  of  the 
plantation  at  what  he  deemed  an  adeouate 
price.  The  sale  of  the  slaves  without  selling 
the  lands  would  have  rend^ed  the  latter  en- 
tirely unproductive,  and  a  dead  weight  in 
bis  hands.  We  think,  therefore,  witn  the 
court  below,  that  0  L  Field,  as  surviving 
partner,  had  some  excuse  for  not  sell  ins  the 
slaves  until  by  the  projKress  of  events  it  be- 
came too  late  to  sell  them  at  all.  But  in 
assuming  the  responsibility  of  continuing 
the  business  of  the  partnership  by  carrying 
on  the  plantation,  he  became  chargeable 
with  the  fair  rental  value  of  the  property, 
whether  he  succeeded  in  realizing  It  or  not, 
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and  took  the  hazard  of  such  losses  as  ml^i 
occasionally  occur.  We  think,  thsretos. 
on  the  whole,  that  the  Judge  presidinf  in  tbs 
court  below  adopted  the  proper  oomis  in 
disallowing  the  claim  for  the  yalue  of  t^ 
slaves,  ana  charging  0.  L  Field  Mid  his  es- 
tate with  the  fair  rental  value  of  the  pn^ 
erty,  including  that  of  the  slaves  as  long  as 
they  were  slaves,  and  crediting  them  with 
the  taxes  paid  snd  the  permaDsnt  improve- 
ments. E(e  could  not  do  more  without  mak- 
ing the  law  an  engine  of  hardship  and  sever- 
ity ;  he  could  not  oo  less  without  aisregaidiiig 
its  plain  principles.  An  extract  from  hfi 
opinion  will  more  fully  show  the  groonds 
on  which  his  conclusion  was  based.  After 
giving  a  ffeneral  hisUny  of  the  case,  and  the 
making  ox  the  four  notes  claimed  to  be  sliU 
due  and  unpaid,  he  proceeded  as  follows : 

''It  is  insisted  upon  the  part  of  the  defend- 
ants that  if  these  ooligations  were  not  paid  at 
the  death  of  D.  I.  Field  they  were  canceled 
by  the  negligence  of  0.  L  Field,  as  survivinf 
partner,  to  sell  so  much  of  the  peiaonS 
property,  including,  if  necessary,  the  slaves^ 
to  pay  off  this  indebtedness,  which  it  is  in- 
sisted, should  have  been  done  during  the  year 
1860,  when  such  property  brought  a  ni|dh 
price  and  before  its  destruction;  that  this 
personal  property  was  then  of  much  larger 
value  than  the  amount  due  on  these  obliga- 
tions and  all  other  indebtedness  of  the  firm.  I 
am  satisfied  from  the  proof  that  this  indebt- 
edness did  exist  against  the  firm,  but  not 
M^ainst  D.  I.  Field  individually,  and  that 
lUi  the  attempted  proceeding  to  collect  the 
same  against  the  estate  of  0.  I.  Field  by  a 
sale  of  the  lands  was  based  upon  a  mistaken 
theory  and  without  auUunri^,  and  is  conse- 
quently void.  Upon  the  death  of  D.  L 
Field  the  title  to  all  the  personal  property, 
including  the  slaves,  belonging  to  the  firm, 
vested  in  C.  L  Field,  as  surviving  partner, 
whose  du^  it  was  to  have  sold  so  much  oJF 
it  within  a  reasonable  time  to  pay  off  this 
and  idl  other  indebtedness  against  the  firm. 
.  .  .  The  question  is,  Did  C.  I.  Field  by 
this  neglect  render  himself  liable  for  the 
loss  of  this  personal  property  and  the  vmlne 
of  the  slaves  as  to  the  interest  of  defotdants 
therein,  or  estop  himself  from  setting  up  the 
claim  here  made? 

"  Considering  the  relatiimship  of  the  parties  [4771 
and  all  the  circumstances,  it  would,  pohaps, 
be  inequitable  to  hold  so  strict  a  rule ;  bat 
I  am  satisfied  that  he  had  no  power  to  con- 
tinue the  operation  of  the  plantation  witk 
the  firm  slaves,  mules  and  other  ptopeily 
belonging  to  the  firm,  as  a  continuation  of 
the  finn  business,  during  the  years  1861,  1868 
and  1868,  and  that  he  was  liable  for  a  reason- 
able rent  for  the  land  and  the  hire  of  the 
slaves,  8tod(  and  other  pmueitf  nsed  in 
the  cultivation  of  the  plantation  craring  the 
years  1861  and  1868,  to  be  applied  &  the 
payment  of  these  obligations— no  other  in- 
debtedness is  shown  now  to  exist— and  that 
as  C.  L  Field  and  his  administrator.  Bratns 
J.  Clay,  and  the  complainant,  since  her  at- 
tempted purchase,  has  been  in  the  possession 
of  all  the  lands,  with  the  exception  of  Ifrs. 
Freeman's  dower,  sinoe  its  assignment,  the 
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oomplaiiumt  must  be  charffed  with  a  reason- 
able rent  for  the  lands  ana  the  hire  of  the 
slaves,    mules   and  other  property  used  in 
making  the  crops  of  1861  and  1863,  and  for  a 
reasonable  rent  of  the  lands  since  the  let  of 
January,    1866,    omitting    the    years    1868, 
1864  and  1865 ;  that  such  rents  and  those  for 
1861  and  1862  be  credited  upon  the  amount 
due  upon  the  obligations  given  to  said  0. 
1.  Field,  with  interest  up  to  the  1st  of  Janu- 
ary, 18^,  and  that  the  rents  accruing,  com- 
mencing with  the  1st  of  January,  18w,  with 
interest  for  1866  on  the  1st  day  of  Januarv, 
1867,  and  so  on  from  year  to  year  up  to  the 
present  time,  the  rents  and  hire  to  be  esti- 
mated at  what  would  be  a  fair  and  reasonable 
rent  or  hire  to  a  solvent  tenant  for  cash, 
taking  the    plantation   and   proi>ert7   as  a 
whole,  and  (crediting  the  complainant  with 
the  amotmts  paid  for  taxes  ana  for  such  im- 
provements as  were  necessary  to  rent  the 
lands  at  a  reasonable  price ;  also  for  the  value 
of  such  Improvements  as  mav  have  added  to 
the  permanent  value  of  the  lands— not  what 
they  cost,  but  the  value  that  they  permanently 
may  have  added  to  the  lands. 

'vEt  is  insisted  that  the  complainant  should 
be  considered  as  a  mortgagee  in  possession, 
and  onlv  diargeable  with  the  rents  actually 
received. 

''I  am  of  opinion  that  as  d  I.  Field  ne- 
glected to  sell  the  personal  property  when  he 
&oald  have  done  so,  and  by  which  neglect 
it  was  wholly  lost  to  the  defendants,  the 
complainant  is  not  entitled  to  be  considered 
as  a  mortgagee  in  i)OSse8sion,  and  only  liable 
for  the  rent  received.  The  cause  must  be 
referred  to  a  master  to  take  and  state  an  ac- 
count under  the  rules  stated  and  report  the 
same  to  the  next  term  of  court.  As  C.  I. 
Field  was  diargeable  with  the  rents  and  hire 
for  1861  and  1862,  he  was  entitled  to  the 
crops  for  those  years ;  ahd,  being  sole  owner, 
the  loss,  asamatterof  course,  washisalone.* 

A  decree  was  made  in  substantial  conform- 
ity with  this  opinion,  and  an  extended  in- 
quiry was  had  before  the  master  for  the  pur- 
poee  of  ascertaining  the  rental  value  of  the 
P]^tation,  stock  and  slaves  during  the  years 
1861  and  1862,  and  of  the  plantation  and 
stock  from  and  including  the  year  1866,  no 
»»punt  being  taken  for  the  years  1868,  1861 
anU  1866 ;  and  the  estate  of  C.  I.  Field  was 
^ged  with  the  rents  thus  ascertained,  year 
by  year.  On  the  other  hand,  the  said  estate 
was  credited  with  the  four  notes  in  question 
jpd  interoftt  thereon,  year  by  year,  except  for 
^  years  1868,  1864  and  im-,  and  with  the 
»xcs  paid  on  the  property,  and  the  expexidi- 
iures  made  for  improvements  that  were  neces- 
^^  or  which  added  permanent  value  to  the 
^te.  In  August,  1889.  the  master  made 
nis  report,  showing,  as  the  result  of  the  ac- 
count a  balance  due  from  the  estate  of  C.  I. 
Field  to  that  of  D.  I.  Field,  on  the  1st  of 
i5^»fjfy.  1889.  of  18.281.40.  He  also  found 
f'>.T47.11  due  from  Lucy  C.  Freeman  to  the 
cooM)]ainants  for  the  amount  which  they  had 

Said  to  her  for  the  rents  and  profits  of  her 
ower,  in  satisfaction  of  the  judgment  ob- 
tained bv  her  against  them  in  her  suit.  Both 
parties  nled  exceptions  to  the  report,  which 
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were  fullv  discussed  >3f6ie  the  eourc  below, 
the  result  oeing  a  readjustment  of  the  amounts 
due  as  follows : 
Due   from  complainant   to   D.    L 

Field 14,708. 

Due  from  Lucy  0.  Freeman  to  com- 

Slainant 2,667. 
.  decree  for  these  amounts  was  made  ac- 
cordingly, and  the  injunction  against  D.  L 
Field  irom  proceeding  to  collect  the  rents 
and  profits  recovered  by  him  in  his  action  of 
ejectment  was  made  perpetual,  but  it  was  [^79] 
decreed  that  he  be  let  into  possession  of  the 
undivided  half  of  the  Content  plantation. 
Other  proper  directions  were  made  in  the  de* 
cree.  All  the  parties  appealed, —the  com- 
plainants and  the  two  defendants.  Mrs. 
Freeman  and  David  I.  Field,  separately. , 

A  question  has  been  raised  as  to  the  juris- 
diction of  this  court  to  entertain  the  appeal 
of  Mrs.  Freeman.  The  decree  against  her  is 
only  for  the  sum  of  $2. 667. 28,  but  little 
more  than  half  the  amount  necessary  for  an 
appeal  to  this  court.  Her  case  Is  a  distinct 
one,  and  her  appeal  is  a  distinct  and  separate 
appeal.  We  oo  not  see  how  it  can  be  so  con- 
nected with  that  of  D.  I.  Field,  the  other 
defendant,  as  to  be  an  incident  of  his,  or 
ancillary  thereto.  Her  estate  of  dower  was 
a  distinct  estate,  and  she  prosecuted  her  sup- 
posed rights  thereto  in  a  distinct  and  sepa- 
rate proceeding.  The  decree  against  her  is 
that  uie  ref  una  the  amount  above  named  to 
the  complainant  from  whom^she  had  recovered 
it  in  a  separate  action  by  way  of  damages, 
or  rents  and  profits  in  dower.  Unless  the 
action  of  dower  Is  exempt  from,  or  excepted 
out  of,  the  Act  fixing  the  jurisdictional 
amount  necessarv  for  an  appeal,  we  have  no 
jurisdiction  in  this  case.  We  are  not  aware 
of  any  ground  on  which  such  an  exemption 
or  exception  can  be  placed.  It  seems  to  us 
that  the  case  comes  clearly  within  the  prin- 
ciple which  has  governed  the  decisions  of 
this  court  in  a  lar^^e  number  of  cases,  in  one 
of  the  latest  of  which  (Qibicm  v.  SkufekU, 
122  U.  8.  27  [80 :  1088]) ,  the  previous  cases 
are  reviewed  and  classified.  We  referpar- 
ticularly  to  the  cases  of  Bmdenon  v.  mtdi- 
wnih,  116  U.  8.  264  [29 :  877]  ;  Stewart  v. 
Dufiham.  Id.  61  [8291 ;  Battoley  v.  Fa4rbamk§, 
108  U.  8.  648  [S7:  8201 ;  Farmm  L,  AT. 
Oo,  V.  Waierman,  106  tJ.  8.  266  [27 :  116]  • 
BusM  V.  StauBdU,  105  U.  8.  808  [26:  989], 
and  Scacer  v.  Biffeknu,  72  U.  8.  6  Wall.  208 
[18:  696].  Many  other  cases  stand  in  the 
same  category,  but  they  are  referred  to  and 
commented  on  in  the  cases  cited.  The  gen- 
eral principle  observed  in  all  is  that,  if 
several  persons  be  joined  in  a  suit  in  equitv 
or  admiralty,  and  have  a  common  and  undi- 
vided interest,  though  separable  as  between 
themselves,  the  amount  of  their  joint  claim 
or  liability  will  be  the  test  of  jurisdiction ; 
but  where  their  interests  are  distinct,  and 
they  are  joined  for  the  sake  of  convenience  [480] 
only,  and  because  they  form  a  class  of  parties 
whose  rights  or  liabilities  arose  out  of  the 
same  transaction,  or  have  relation  to  a  com- 
mon fimd  or  mass  of  propertv  sought  to  be 
administered,  such  distinct  demands  or  lia-  . 
bilities  cannot  be  aggregated  together  for  the 
purpose  of  giving  this  court  jorisdictioo  by 
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appeal,  bnt  each  must  stand  or  fall  by  itself 
alone.  The  principal  cases  in  which  the  in- 
terest has  been  deemed  common  and  undi- 
Tided,  and  appeals  have  been  sustained,  are 
BbieUk  T.  Thamoi,  58  U.  8.  17  How.  8  [15 : 
981 ;  WaMngUm  MarM  Oa.  t.  Hoffman,  101 
U.  8.  112  [25 :  7821;  The  Omnemara,  108  U. 
8.  754  [26 :  822]  ;  aiW  Mamie,  105  U.  8.  778 
26:  9871;  Datdee  y.  (Mnn,  112  17.  8.  86 
28 :  627]  ;  E$te$  y.  OurUer,  121  U.  8.  183 
^80 :  884],  and  ffandlgf  v.  Stute,  187  U.  8. 
866  [84 :  706].  Mrs.  Freeman's  case  does  not 
come  within  the  principle  of  any  of  these 
cases.  As  before  stated,  the  estate  of  dower 
claimed  by  her  was  a  distinct  estate,  and  she 
sued  for  it  in  a  separate  proceediof.  She 
and  her  son  are  Joined  in  this  suit  because 
they  claim  interests  in  the  same  land',  namely, 
D.  I.  Field's  undivided  half  of  the  Content 
plantation,  which  the  complainant  seeks  to 
nave  sublected  to  the  partnership  liabilities ; 
but  the  interests  severally  claimed  by  them 
in  said  land  are  entirely  distinct  and  separate 
from  each  other.  Mrs.  Freeman's  appeal, 
therefore,  will  have  to  be  dismissed. 

As  we  have  already  expressed  our  views 
with  regard  to  the  main  point  involved  in 
the  case,  and  in  reference  to  the  general  view 
taken  by  the  court  below,  it  ^11  not  need 
an  extended  discussion  to  dispose  of  the  par- 
ticular questions  raised  on  the  exceptions  to 
the  master's  report,  and  assigned  for  error 
here.  It  is  contended  by  D.  I.  Field  that  the 
due-bill  ffiven  to  C.  I.  Field  on  the  settle- 
ment of  June  18,  1859,  was  a  settlement  and 
adjustment  of  the  whole  partnership  accounts 
up  to  tliat  date.  We  do  not  think  that  this 
is  implied  from  the  terms  of  the  note.  The 
most  that  can  be  said  is  that  the  words, 
"Received  on  settlement  to  this  date,**  are 
ambiguous,  and  may  refer  to  a  settlement  for 
the  year,  or  a  settlement  for  the  whole  period 
of  partnership.  This  ambigui^,  being  a 
latent  one,  is  removed  by  the  evidence  In  the 
case.  Settlements  seem  to  have  been  made 
each  year.  The  other  notes  were  given  at 
nearly  annual  ptiriods  previously.  The  last 
[4811  previous  note  for  $1,100  was  given  Just  a 
year  before  this ;  imd  the  one  before  that  a 
little  over  another  year.  The  continued 
possession  of  tlie  notes  by  C.  I.  Field,  un> 
canceled,  is  presumptive  evidence  that  they 
had  not  been  paid.  Ecekiel  H.  Field,  the 
brother  and  administrator  of  D.  I.  Field, 
testified  that  D.  I.  Field  owed  his  brother 
$12,000;  that  he  understood  this  from  both 
of  theuL  His  evidence  is  a  little  confused, 
as  he  spealLs  of  a  tingle  note  for  that  amoimt ; 
but  dfterwards  he  says  there  were  several 
notes,  and  Uiat  he  saw  them  in  his  brother 
C.  I.  Field's  possession,  and  that  they  were 
signed  by  D.  I.  Field.  C.  F.  Clay,  a 
nephew,  and  intimate  with  the  parties,  tes- 
tifies to  his  understanding  that  V.  I.  Field 
was  indebted  to  his  brother,  and  he  had  seen 
the  notes  in  the  latter's  hands. 

On  the  whole,  we  are  satisfied  that  the  note 
leferred  to,  namely,  that  given  on  the  18th  of 
June,  1859,  was  not  given  in  settlement  of 
the  entire  partnership  account,  but  only 
of  the  operations  of  the  year  immediately 
preceding.     It  seems  evidoit  to  ns,  from  ail 
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the  evidence  on  the  subject,  that  at  the  time 
of  giving  the  last  note  (which  waa  ooIt  a 
short  time  prior  to  the  dcAth  of  D.  L  Field) 
there  was  no  unsettled  matter  between  the 
partners  except  the  partnership  notes  which 
had  been  given  to  C.  I.  Field. 

The  next  assignment  of  error  made  1^  D. 
I.  Field  is  that  the  surviving  partner  should 
have  been  charged  with  the  value  of  the 
slaves  and  personal  property,  and  with  the 
depreciation  of  the  real  estate.  This  point 
is  involved  and  discussed  in  the  former  part 
of  this  opinion,  and  requires  no  further  ob- 
servation on  our  part.       ^ 

The  remaining  assignment  relates  to  the 
accounts  taken  before  uie  master,  respecting 
which  D.  I.  Field  complains  (1st)  that  the 
rents  were  placed  by  the  commissioner  at  too 
low  a  rate  for  the  years  1861  and  1862 ;  (2d) 
that  David  I.  Field's  estate  should  have 
credit  for  $5,579  paid  by  him  on  the  Kirk 
note;  (8d)  that  the  allowance  for  improve- 
ments was  much  too  great.  After  a  careful 
examination  of  the  evidence  on  these  points, 
we  are  satisfied  that  these  exceptions  are  not 
well  taken,  and  that,  at  least,  no  injustice 
was  done  to  the  estate  of  D.  L  Field. 

The  complainant,  on  the  other  hand,  con- 
tends that  the  rents  for  1861  and  180,  as 
allowed  by  the  commissioner,  were  too  high, 
and  that  a  sufllcient  amount  was  not  allowed 
for  improvements.  The  evidence  on  these 
points  Is  conflicting,  and  as  to  the  allowance 
for  improvements  we  do  not  see  anv  rood 
reason  for  questioning  the  result  readiea  by 
the  commissioner  and  the  court  below.  Ba% 
as  to  the  rents  charged  to  C.  I.  Field  for  the 
years  1861  and  1862,  it  does  seem  to  ns  that 
they  are  somewhat  exccissive,  considering  the 
state  of  the  countiy  at  the  time.  Sheriff 
Carson  testified  that  durins  those  years  the 
taking  care  of  property,  real  or  persooal.  waa 
quite  equal  to  its  value;  and  another  re- 
speetable  witness  for  the  complainant  s^ys 
that  the  arable  land  was  worth  five  dollaa 

Eer  acre  rent  in  1861,  though  the  crop  was 
umt ;  but  that  in  1862  ana  the  following 
years  it  was  worth  nothing.  Other  witnesses 
say  that  it  was  worth  ten  dollars  per  acre ; 
but  in  view  of  the  uncertainty  of  keeping 
the  crop  from  being  destroyed,  and  of  getting 
it  out  to  a  market,  and  of  the  gmeral  uncer- 
tainty of  everything  in  that  time  of  war,  it 
seems  to  us  tliat  these  estimates  must  be  ex- 
travagant. The  commissioner  charged  seres 
dollars  per  acre  rent  for  the  400  acrea  of 
arable  land  for  the  year  1861.  and  three  dol- 
lars and  a  half  for  the  year  1862.  We  think 
that  a  rent  of  five  dollars  per  aers  fkv  tba 
year  1861  was  at  least  as  mudi  as  ooght  to 
have  been  charged.  Of  course  it  is  a  osatter 
that  does  not  admit  of  certain  calcnlaticn ; 
but  it  seems  to  ns  clear  that  the  amomt 
charged  was  too  high  for  that  year.  llUa, 
with  the  interest  for  one  year,  woold  vnmkn 
a  difference  of  $848  in  the  amoont  feo  be 
carried  to  the  Ist  of  January,  1861,  and 
thence  over  to  the  1st  of  January,  1866, 
cording  to  the  mode  of  making  vp  tba 
count ;  and  with  interest  from  ttsncs  to  the 
1st  of  January,  1889,  it  would  make  a  diffsr- 
encs  in  the  result  of  $i,OiaK  being  tihst 
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Amount  to  be  deducted  from  the  decree  in 
favor  of  the  defendant  D.  I.  Field,  and  re- 
ducing aaid  decree  to  the  sum  of  62,690.54. 

The  complainant  excepted  to  Tarloua  other 
matters  in  the  account  and  has  assigned  erron 
upon  Uiem  here ;  but  from  the  best  consider- 
ation we  have  been  able  to  give  to  them,  we 
arc  not  aatisfled  that  any  error  has  been  com- 
mitted, assuming  that  the  account  should  be 
made  up  in  ooiuormity  with  .the  directions 
of  tlie  decree.  If  it  were  necessary  to  ffo 
into  a  discussion  of  the  different  points  Tn 
detail,  we  oould  not  do  better  than  to  quote 
the  final  opinion  of  the  court  below  In  rela- 
tion thereto.  But  no  useful  purpose  could 
be  thereby  subserved. 

Our  eondution  U  that  ths  appeal  <f  Lucy  0, 
Freeman  muH  be  diemisted,  and  thai  the  decree 
in  fawr  cf  David  I.  Field  should  be  reverted 
and  a  decree  be  rendered  that  the  complainant, 
Pattie  A.  Clay,  pay  to  said  David  I.  Field 
the  sum  of  62,690.54.  with  interest  from  the 
first  day  of  January,  1869 ;  and  that  each  partv 
pay  his  and  her  own  costs  oo  this  appeal, 
except  the  cost  of  printing  the  record,  which 
sliali  be  paid  one  half  bv  the  appellant 
Pattie  A.  Clay,  and  one  half  by  the  appel- 
lants Lucy  C.  Freeman  and  David  L  Field. 
And  the  cause  is  remanded  with  instructions 
to  modify  the  decree  in  oooformlty  with  this 
opinion. 

• 

Mr.  jMttim  Browa.  not  having  been  a 
member  of  the  court  when  this  case  was 
argued,  took  no  part  in  the  decision. 


JOHN  GRAHAM.  PfT  <»  At., 

e. 

GSOROB  WEEKS.  Warden  of  the  WnooH- 
loi  State  Peibov. 
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Jiedgmemi  in  criminal  cam,  when 
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L  Asaffeoeral  rule,  a  jodcmeot  reodered  In  a 
ortmlnal  ease  must  oonf orm  strioCIj  to  the  stat- 
ota,  and  any  vartetloo  from  Its  provtBtons,  either 
In  the  obaracter  or  tbm  ejctoot  of  pumshuMot 
liittlotad,  reodefs  the  judmaeni  ahsohitaljr  void. 

&  It  ssens  that  under  the  law  otf  msoonsin  a 
JudmBeoS  in  a  erimtnsl  oms,  whleh  merely  ex- 
eeeds  In  the  tine  of  |»imlBlinieot  praorfbed  hj 
tiMseoteooethalwhIoh  Isautboriaod  by  law.is 
•oi  absolutely  void,  but  only 
the  error  muM  be  oorreosm 
be  oorreosed  by  a  writ  otf  habeas  oorpus. 

I.  WbsBthehlcbestooartotfaStateboldi  the*  a 
Jadameol  of  ooe  of  Its  InfsHor  ooorls  hnposlBf 
ptmishment  In  aeilmtoal  ease  is  valid  and  bind- 
li«tDtheezteoilnwtaloh  the  law  of  the  State 
aothotlBsd  the  punliluBeBlt  and  only  veld  for  the 


exoesi,  this  oourt  cannot  treat  It  as  wboDy  void, 
there  beiny  no  prinolple  of  federal  law  Invaded 
insuoh  nJtnv. 

[Na  1888.1 
Argued  Jan.  99,  2891.    DeMcd  March  i,  JS9L 

IN  ERROR  to  the  Supreme  Oourt  of  the  SUte 
of  Wisconsin  to  review  a  Judgment  of  that 
court  refusing  to  issue  a  writ  of  habeas  corpus 
for  the  discharge  of  the  plaintiff  in  error,  the 
petitioner  for  the  writ    AJfirmcd. 

Statement  by  Mr.  JuMice  Fleldt 
This  is  a  writ  of  error  to  the  Supreme 
Court  of  Wisconsin  to  review  a  judgment  of 
that  court  refusing  to  issue  a  writ  of  habeas 
corpus  for  the  discharge  of  the  plaintiff  in 
error,  the  petitioner  for  the  writ. 

A  law  of  Wisconsin  declares  that  "any 
person  who  shall  assault  another  and  shall 
feloniously  rob,  steal  or  take  from  his  person 
any  money  or  other  property  which  may  be 
the  subject  of  larceny,  sudi  robber  Ming 
armed  with  a  dangerous  weapon,  with  intent 
if  resisted  to  kill  or  maim  the  person  robbed, 
or,  being  so  armed,  who  shall  wound  or 
strike  tM  person  robbed,  shall  be  punished 
by  imprisonment  in  the  State  prison  not  more 
than  ten  years  nor  less  than  three  years.* 
The  petitioner  in  the  court  below,  John 
Graham,  and  one  Samuel  McDonald,  were 
charged  with  feloniously  making  an  assault 
upon  one  Alf.  McDonald,  putting  him  in 
bodily  fear  and  danger  of  fife  eM  feloni- 
ously robbing  him  of  two  hundred  dollars 
in  money,  the  parties  being  armed  at  the 
time  with  a  loaded  revolver,  and  wounding 
and  striking  the  said  Alf.  McDonald.  In 
June,  18S9.  the  parties  were  tried  in  the  Cir- 
cuit Court  for  Ashland  County,  Wisconsin, 
and  were  convicted  as  charged  in  the  informa- 
tion, and  were  sentenced  to  confinement  in 
the  State  prison  at  hard  labor,  one  for  the 
period  of  Uiirteen  years  and  the  other  for  the 
period  of  fourteen  years.  As  the  law  only 
authorized  punishment  by  imprisonment  not 
exceeding  ten  years,  ana  the  parties  were 
serving  under  a  sentence  much  longer  than 
that  period,  they  applied  to  the  court  below 
for  a  writ  of  habeas  oorpus,  alleging  that  r46tl 
the  judgment  was  ^old  as  being  in  excess  of 
the  authority  vested  in  the  oourt  by  which  It 
was  rendered.  The  court  below  held  that 
the  Judgment  was  not  void  in  the  sense  of 
being  an  absolute  nullity,  but  only  errone- 
ous, and  that  the  remedy  of  the  parties  was 
by  a  writ  of  error  and  not  by  a  writ  of  ha> 
beas  oorpus.  Re  Oraham  ana  Re  McDonald^ 
74  Wla.  400.  The  writ  was  therefore  refused. 
Subsequently  one  of  the  parties  applied 
again  to  the  Supreme  Court  of  Wisconsin 
fdr  the  writ,  and  it  was  anin  refused.  To 
review  this  last  Judgment  toe  oaae  Is  brought 
to  this  oonrt. 
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Memn.  Bnblee  A.  Cole  and  WiUiam  W, 
(ySetfe forplaintiff  in  error. 

Mesan,  J,  L,  O^Oonnor  and  Bobert  JL  La 
FaUette  for  defendant  in  error. 

Court  declined  to  hear  oonnsel  for  defendant 
in  error. 

Mr.  Juitiee  Field  deliyered  the  opinion  of 
Uie  court: 

It  is  undoubtedly  the  general  rule  that  a 
judgment  rendered  by  a  court  in  a  criminal 
case,  must  conform  strictly  to  the  statute, 
and  that  any  variation  from  its  provisions, 
either  in  the  character  or  the  ezteot  of  pun- 
ishment inflicted,  renders  the  judgment  ab- 
solutely Yoid ;  but  it  seems  that  under  the 
law  of  Wisconsin  a  judgment  in  a  criminal 
case,  which  merely  exc^ds  in  the  time  of 
punishment  prescribed  by  the  sentence  that 
which  is  authorised  by  law,  is  not  absolutely 
void,  but  only  erroneous,  and  that  the  error 
must  be  corrected  on  appeal  and  cannot  be 
corrected  by  a  writ  of  habeas  corpus.  It 
would  seem  that  a  distinction  is  there  made 
between  those  cases  in  which  the  judgment 
is  irregular,  as  being  in  excess  of  the  time 
prescribed,  and  those  in  which  it  is  void  as 
changing  the  nature  of  the  punishment  from 
that  authorized  by  the  law ;  and  that  in  the 
former  class,  until  the  time  is  reached  which 
is  prescribed  by  statute  as  the  limit  of  the 
power  of  the  court  to  punish  the  prisoner, 
he  has  no  remedy  by  habeas  corpus. 

If  such  be  the  law  of  the  State,  as  would 
appear  by  this  decision  and  the  argument  of 
coimsel,  we  do  not  see  that  we  have  any  right 
to  interfere.  That  the  prisoner  should  not 
L^vsj  ii^YQ  i)^Q  sentenced  for  any  time  in  excess 
of  ten  years,  is  very  evident.  When  the 
ten  years  have  expired  it  is  probable  the 
court  will  order  the  prisoner's  discharge,  but 
until  then  he  has  no  right  to  a^  the  annul- 
ment of  the  entire  luagment.  Such  being 
the  ruling  of  the  state  court,  and  there  beinff 
nothing  in  it  repugnant  to  any  principle  oi 
natural  justice,  we  think  that  the  reason 
given  for  a  refusal  of  the  writ  of  habMS 
corpus  in  the  court  below  at  the  present  time 
was  a  sound  one. 

Nor  is  the  doctrine  of  the  Wiiconsin  court 

?Ksuliar  to  the  courts  of  that  State.  In  New 
ork  it  has  been  held  that  a  Judgment  in  a 
criminal  case,  which  in  the  punishment  it 
imposed  exceeded  that  prescribed  by  statute, 
was  not  void  except  for  the  excess,  where 
such  excess  could  be  omitted  in  the  execution 
of  the  judgment.  Thus,  in  Fdople  v.  Bak&r, 
89  N.  y.  460,  467,  the  relator  was  tried  and 
convicted  of  a  crime  for  whidi  he  was  sen- 
tenced to  be  imprisoned  in  the  penitentiary 
for  one  year,  and  to  pay  a  fine  of  $500,  and 
to  stand  committed  until  the  fine  was  paid. 
Contending  that  the  offense  of  whicA  he 
was  convicted  was  i^own  by  the  minutes  of 
the  court  to  have  been  merely  an  assault  and 
battery,  for  which  he  could  have  been  at  meet 
sentenced  to  be  imprisoned  for  one  year  and 
to  pay  a  fine  of  $250  only,  he  applied  to  a 
judge  of  the  Superior  Court  of  Buffalo  for  a 
writ  of  habeas  corpus  to  be  discharged  from 
imprisonment.  That  court  refused  to  dis- 
charge him,  and  the  general  term  of  the 
court  having  affirmed  the  rulfhg,  the  case 
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was  taken  to  the  Court  of  Appeals  of  the 
State.  In  sustaining  the  decision  that  court 
held  that  if  the  relator  was  only  convicted 
of  a  simple  assault  and  battery  he  would  not 
be  entitled  to  his  discharge,  for  then  the 
sentence  to  imprisonment  for  one  rear  was 
authorized  and  legal,  observing  that  this 
was  a  separate  portion  of  the  sentence,  com- 
plete in  itself,  and  the  remainder  of  Uie  sen- 
tence could  b^  held  void  and  disregarded ; 
and  that  the  whole  sentence  was  not  illeral 
and  void  because  of  the  excess,  adding  that 
such  was  the  settled  law  of  the  State. 

But  were  the  general  doctrine  of  other 
States  against  that  held  by  the  highest  court 
of  Wisconsin,  it  is  not  peroeivra  bow  we 
could  interfere  with  the  imprisonment  of  the 
plaintiff  in  error.  When  the  highest  court 
of  a  State  holds  that  a  judgment  of  one  of 
its  inferior  courts  imposing  punishment  in 
a  criminal  case  ib  raiid  and  binding  to  the 
extent  in  which  the  law  of  the  State  author- 
ized  the  punishment,  and  only  void  for  the 
excess,  we  cannot  treat  it  as  wholly  void, 
there  being  no  principle  of  federal  lew  in- 
vaded in  such  ruling. 

JudgmerU  (j^fflrmed. 


SITLYBSTER  H.  ENEELAND,  Appi., 

AMERICAN  LOAN  Al^D  TRUST   COM- 
PANY BT  AL. 


BTLYESTER  H.  ENEELAND,  AppL, 
GEORQE    WILLIAM    BALLOU,  Tnistee. 
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ful  language, 

L  Wbere  on  reversal  In  this  ooort  the 
manded  with  iDStruotlons  to  aUowoertelnreotAli 
from  a  oertaln  time,  this  In  effect  aJBrma  so  much 
of  the  decree  as  allowed  these  amoanti,  and  a 
new  decree  awarding  interest  tbereoo  fron  the 
date  of  the  former  decree  wai 

IL   Where  this  court  leieised 
stmctions  to  strike  cat  certain  tpecUlo  Iteew  sad 
to  allow  others  as  already  fixed,  DO! 
tkm  was  contemplated  or  isneceanrj  In 
to  those  past  mattefs^ 

a.  This  ooort  refrets  to  notice  to  the  bHef  otf  ap- 
pellees* counsel  aspentons  on  fSbm  coaAjteit  ci 
opposing  couneeL  Laoffuace  need  to  bctoh*  as 
wellasthatemplQjedto  ocal  ammieot»  misK  be 
reQMOtfuL 

[Noa.  1680, 18401 

ArguedJan.  189,30^1891.   Deeidid Mar. M, 2391. 

APPEALS  from  two  decrees  of  the  CirooH 
Court  of  the  United  States  for  the  District 
of  Indiana,  making  allowances  to  certain  in- 
tervenors  in  railroad  foreclosure  suitsw  Lmtm 
in  No.  ISJiOaigynMd;  in  m.  JS39  mcOf^hd. 

The  f  acu  are  stated  in  the  opinioii. 

Mmn,  John  H.  Bailor.  BoUri  O.  li^§f^ 
$oU  and  Olarmo$  Brawn  for  appellants. 

Me$$r$.  Henrj*  D.  ^fde  (or  appdVes  to 
1589  and  James  L.  HM  for  appellees  to 
1640. 

118  U.  8. 
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J^-  Jugtiee  Bre^rer  delivered  the  opinion 
^  the  court : 

T'^ese  casea,  l>elng  appeals  from   two  de- 

g^eeB     of    the    Circuit  Court   of  the   United 

atAtea    for  the    District  of  Indiana,  making 

Il£>'*^«»<5e8  to  certain  Interveners  In  railroad 

iLVi^elosixre    suits,  by  stipulation    of  parties 

f<^'^^^>     be  hear^  together  and  treated  as  one 

Bf^^  Tliey  'v^ere  before  the  court  a  year  ago. 

C^^U^na  v.   j^meriean  JL  A  T.  Ch.  186  U.  S. 

8^-Jl^  claims  of   the  interveners  are  for  the 
rr^^     of      rolling   stock,   from  the   Ist  of 
reS^^-mjst,    X888,    to  the  Ist  of  January,  1885. 
A.i^^Voad  during  that  time  was  in  the  posses- 
^a   \y^  ^  receiver.    From  the  Ist  of  August, 
aiO^        to   tlie  1st  of  December,  1888,  the  re- 
iSB^'  -raUio  ^vras  at  the  instance  of  a  judgment 
i«i^^ior  -   tlie   remainder  of  the  time,  at  the' 
^!ld.*^!Jce'of  the  bondholders,  for  whose  bene- 
^«^^  appellant  became  the  purchaser  at  the 
M.  t^TosSre  sales.    The  only  questions  then 
♦Xre^^jUiinea.  which  are  Important  to  the  present 
^A^^^ve^    were  these :   flrtt,  the  time  for 
%t%^^X^  the    property  was  responsible  for  the 
«tii^  II  •  and    •tfCOTM^  the  method  of  comput- 
TLoi^t  *     It  was  there  adjudged  that  the  bond- 
UitfC  ^^ia     represented  by  the  appellant,  the 
boi^^cial    owners  of  the  property,  could  not 
^t>^>\^  liable  for  rental  value  prior  to  De- 
be  l*^i»i  1    1888,  and  during  the  time  that  the 
cetJ^V^rship  was  at  the  instance  of  a  Judg- 
«W5^V     creditor.     It  was  also  ruled,  against 
me«»*-,^tention    of   the   appellant,   that   the 
^®,    Sb  basis  was  not  the  proper  one  for  de- 
™^  *^ine  the  compensation  to  be  paid  to 
^'^''^l-jte^enors ;  but  that  they  were  entitled 
*^t-.eovor  a  reasonable  rental  value,  computed 
2  oiSinary  rentals,  by  the  month  ancf  irre- 
•DfiSiVe   of  the  acfcnal   use  of  the  rolling 
S^        That  was  the  basis  of  computation 
pursued  by  the  circuit  court.  In  the  decrees 
hora   ^^liich  those  appeals  were  taken ;   and. 
therefore,  in  that  respect  its  rulings    were 
sustained.     In  those  decrees  the  court    had 
*  J      ibund    tlie  amounts  due  to  the  several  inter- 
'venors,    stating  each  separately  and  decreeing 
•  reco'vexy  therefor. 

Thooo  decrees  were  based  upon  ana  con- 
fhrned.  final  reports  made  by  the  master. 
Back  o:f  these  reports  was  an  immense  toI- 
ume  o^  testimony  upon  which  they  were 
founded.  They  stated  the  amounts  due  the 
IntenrezLOTs,  separately  and  for  different  peri- 
ods,  or%e.   from  August  1,  1888,  to  Anrust 


wua, oxfte,    from  AuguBi.  1,  looo,   ^  «.«»«» 

1,  18B4,    wkxkd  the  other  from  thence  on  to  Jan 
^lary  X,     tSOti.    With  these  reports  It  was  a 
■Imple     xnatter  of  arithmetical  .computation 
to  det^enxiine  the  amount  due  to  each  inter- 
Tenor     iToT    the  four  months  from  August  1, 
1888,  tio  "Oecember  1.  1888.  that  being  simply 
one  tti.lx-«l  of  the  year.    The  order  which  was 
entere<i   \yy^  this  court  was  that  tbe  decroBS  be 
reverse^i;  and  the  cases  remanded  witn  in- 
stmctlons    to  strike  out  all  al^Sf  ^^*,™'' 
Tental     prior  to  December  1.  18^.  ^Xl^"" 
when    t&e  receiver  was  appointed  at  the  in- 
•tance    o^    the  mortgagees^  and  to  allow  the 
Tentala  aa  fixed  for  ActSe  subsequent."    In 
ot»*«T^ords,  all  that  the  court  had  *o  do  was 
todediict   from  tJie  amount  allowed  to  wch 
interjenor  one  third™ the  amount  allowed 
for  tkie  year  endlngAwS  1,  1884.     In  each 


of    the  reports,  as  well  as  the  decrees,  the 
rentals  due  from  August  1,  1884,  to  January 
1,  1885,  had  been  stated,  and  on  receivioe 
our  mandates  the  circuit  court  interpreted 
them  as  In  elFect  fdfirmlng  so  much  of  the 
decrees  as  allowed  these  amounts  to  the  in- 
tervenors,  and  its  new  decrees  awarded  inter- 
est thereon  from  the  dato  of  the  former  de- 
crees.     This  is  the  tint  ground  of  alleged 
error. 

We   think  the  ruling  of  the  cireuit  court 
was  correct.     The  amount  of  the  allowances 
for  these  Ave  months  was  separetelv  stated, 
and  such  allowances  were  sustained  by  this 
court.     While  the  former  decrees  were  in 
terms  reversed,  and  the  cases  remanded  for 
the  entering  of  new  decrees,  yet  the  terms 
of  those  new  decrees  were  specifically  stated, 
and  in  so  far  as  the  separate  and  distinct 
matters  embraced  in  the  former  decrees  were 
ordered  to  be  Incorporated  into  the  new,  it 
is  to  1)6  regarded  as  pro  tanto  an  aflSnnance. 
Equity   regards  the  substance  and  not  the 
f^Yxi^     The  righto  of  parties  are  not  to  be  sac- 
rificed to  the  mere  letter,  and  whether  the  Ian- 
fmtLge    used  was   "reversed,"  ** modified"  or 
^affimed  in  part  and  reversed  in  part, "  is  im- 
material.     Equity  looks  beyond  these  words 
of  description  to  see  what  was  in  fact  ordered 
to  be  done.     lUinois  Cent.  B,  v.  TurriU,  110 
U.  8.  801  [28 :  1641 .    That  the  oomputotions 
were  not  made  by  this  court,  and  the  separate 
amounts  due  each  intervener  stated  m  the 
mandates  to  the  trial  court,  was  owing  partly 
to  a  fact  transpiring  on  the  argument  here, 
and  which  appears  in  the  closing  part  of  our 
order,  as  follows;    ** Counsel  for  the  Grant 
claims  expressly  steted  in  open  court,  in  his 
argument,  that  in  case  oertiain  appeals  ^m 
the  Sixth  Circuit  were  affirmed  there  might 
result  a  double  allowance  to  his  clients,  which 
tbey  did  not  insist  upon.    As  the  detoils  and 
gum  are  not  clearly  presented,  wo  can  only 
say  that  this  matter  must  be  taken  into  ac- 
count in  the  subsequent  disposition  of  the 
cases."    This  was  a  matter  not  disclosed  by 
the  record,  and  of  which  we  were  Informed 
simply  by  the  oral  stotoment  of  counsel.    For 
this  reason,  as  well  as  from  the  fact  that  there 
were  several  intervenors,  we  left  the  matter 
of  computation  to  the  trial  court. 

Another  error  alleffed  Is  this :  After  the 
mandates  were  filed  in  the  ciroult  court  the 
appellant  moved  that  the  mattera  be  referred 
to  a  master,  with  instructions  to  investigate 
and  report  the  correct  and  true  Mjounts  to 
be  allowed  to  the  clalmanto;  ^^^flT*^®  f"^ 

time  at  which  P^<>«^*°««^^«'?iS.^o?Sft 
by  the  mortgagees  for  the  foreclosure  of  the 

m^ortga^^^fifg  upon  the  St.  I-ouis  d Vision 
whether  any  receiver  was  ever  appoj^.^a? 
the  instande  of  the  mortgagees  in  «{a  »J; 
Louis  division  mortgage ;  and  a^»^' J^f*5®' 
the  receivership  theretofore  «*?*"f  J"?®? 
the  creditor's  bill,   known  as     Bramans 
bill,  or  imder  that  brought  by  the  mortgaffeej 
on  the  Toledo  division,  was  ever  extended  to 
and  made  tc  embrace  certain  foreclosure  suits 
named.     In  support,  he  filed  an  afladavit  as 
to  facte  which  he  claimed  to  hare  asoerteined 
since  the  decision  in  this  court.    This  motion 
was  denied,  and  the  terms  of  the  decrees  were 
seUled  by  the  circuit  court.    This  ruling  is 
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oomplafned  of,  but  it  obviously  wai  correct. 
Counsel  claims  that  under  the  reversal  the 
(•18]  whole  matter  of  inquiry  as  to  the  accounts 
was  opened.  On  the  contrary,  the  clear 
language  of  our  decision  was  to  strike  out 
certain  specific  items,  and  to  allow  others  as 
already  fixed.  No  new  investigation  was 
contemplated  in  respect  to  past  matters.  The 
only  independent  matter  left  for  consideration 
was  that  In  respect  to  double  allowance, 
suggested  by  counsel  on  oral  argument.  A 
final  matter  of  objection,  which  applies  only 
to  case  number  1589,  and  to  the  allowance  in 
favor  of  the  intervener  the  American  Loan 
and  Trust  Company,  is  this:  To  that 
Company  for  the  year  ending  August  1, 
1884,  there  was,  by  the  former  decree,  al- 
lowed $88^785.28 ;  deducting  one  third,  leaves 
t22,490.19.  The  amount  allowed  in  this 
decree  for  such  period  was  $28,282.72,  or 
t772.68  more  than  the  two  thirds.  Counsel 
for  this  intervener  seems  to  have  gone  back 
of  the  final  reports  of  the  master,  into  the 
testimony,  to  work  out  this  result;  but,  as 
we  have  already  stated,  no  such  inquiry  was 
intended  to  be  left  open  by  the  former  decis- 
ion to  one  party  more  than  to  the  other.  In 
this  respect,  therefore,  there  was  error,  and 
the  allowance  to  such  intervener  must  be  re- 
duced by  that  sum. 

We  regret  to  notice  in  the  brief  of  appel- 
lees* counsel  in  No.  1540  aspersions  on  the 
conduct  of  opposing  counsel.  It  is  not  pleas- 
ant to  be  compel  1m  to  remind  counsel  that 
language  used  in  briefs,  as  well  as  that  em- 
ployed In  oral  argument,  must  be  respectful. 

The  decree  in  number  1640  mil  be  afflrmed. 
In  number  15S9  it  toill  be  modified,  and  the  case 
remanded  with  .instructions  to  reduce  the 
allowance  to  the  American  Loan  and  Trust 
Company  by  the  sum  of  $772.58.  The  costs 
of  that  appeal  will  be  equal Iv  divided  be- 
tween the  appellant  and  ue  American  Loan 
and  Trust  Company. 


ROBERT  P.  SIMMONS  n  al.,  AppU., 

V, 

HARRT  R  SAUL. 
(See  8.  a  Beporter*B  ed.  laMflOD 

• 

8kUe  Judgment,  eiffeei  in  other  Statee-^Lauid- 
ana  parieh  eourte~-probate  Juriedietian^-wi' 
cant  iueeeaian-^^udieial  determinoHon—eale 
qfeetate,  token  not  wid—adminietrator—ju- 
tiedietian  ef  eourt^  for  whai  atiaeked^nat 
Jbr  informaUtiif  or  error-^purehaeer  at  admin- 
ietrator'e  $ale— judgment  of  parieh  court, 
when  eondueive-^fraud,  wen  no  drfenoe— 
equity  juriedietUm, 

L  The  oonttttottonal  provliton  that  fan  fifth  and 
credit  iball  be  fftven  hi  each  Stale  to  the  Jodloial 


prooeedlnfs  of  other  States  does  not  preehide  to- 
qoArj  into  the  jorledlotlon  ott  the  oourt  In 
a  jadcmeot  is  rendered  over  the  sabjeot 
or  the  parties  affected  \sf  lt«  nor  into  the 
neoenanr  to  ffi?e  such  joriedlctloo. 
%,  The  pfloish  ooorti  of  Louisiana  In  1011 
vested  with  oriffioal  and  ezdasirB  jurlsdiotton 
over  the  administration  of  vacant  and  Intertaie 
suooesdons. 

a.   The  generai  principles  of  probate  Jurlsdlotlos 
and  practice,  as  settled  b j  a  long  series  of  deejs 
kms  in  the  state  courts  and  tn  the  courts  of  the 

United  States,  are  applicable  to  the  pow 

proceedings  of  the  peiriah  courts  of  Louisiana. 

i.  Where  a  succession  had  been  open  for  over 
forty  years  and  no  one  had  daimed  U,  nor  did 
anyone  as  heir  accept  it,  either  expressly  In  writ- 
ing or  by  judicial  proceeding,  or  tadtly  by  <lo» 
Ing  any  act  which  nwopssirily  supposed  their  taa- 
tention  to  accept,  it  was  proporly  adjodloaind  to 
be  vacant,  and  was  administered  as  such. 

S.  Where  the  parish  court  of  Louisiana  had  before 
It  In  the  petition  the  death  of  the  intestate  with- 
in the  parish,  his  Intestacy,  the  possesrion  of 
property  and  the  smallneas  of  the  estate,  the  order 
granting  letters  of  administration  was  a  judicial 
determination  of  the  existence  of  all  thoea  facta, 

and  the  parish  oourt  had  jurisdiction  of  the  intes- 
tate estate  or  succession. 

Si.  The  decree  of  sale  and  the  sale  of  the  efltals  of 
the  estate  of  succession  and  the  prooeedlnga  were 
not  void,  because  the  appointment  of  an  yfrntn- 
istrator  was  made  before  the  inventory  of  tke 
estate  was  ordered,  contrary  to  art.  1190  of  the 
Louisiana  Code,  where  the  oourt  directed  sn  In- 
ventory and  appointed  an  adminftitrmtor  in  the 
same  order,  and  on  the  next  day  the  Inventory 
was  filed,  upon  which  the  court  based  its  order 
directing  the  sale  to  be  made. 

7.  The  proceedings  were  not  invalid  because  tke 
administrator  appointed  by  the  court  was  noS 
the  public  administrator,  who,  under  the  law  of 
TiOulslana  then  In  force,  was  the  only  peraoo  to 
whom  such  administration  could  be  committed. 

a.  Where  the  jurisdiction  of  a  oourt  of  limited 
and  special  authority  appears  upon  the  face  of  Its 
proceedings,  its  action  cannot  be  collaterally  as- 
tacked  for  mere  error  or  irregularity.  IIm  juri^ 
diction  appearing,  the  same  presumption  of  law 
arises  that  it  was  rightly  exercised  as  prermlls 
with  reference  to  the  action  of  a  court  of  supe- 
rior and  general  authority. 

9l  The  jurisdiction  of  a  court  over  the  subjeeS 
matter  having  attached,  any  informalities  as  to 
notices,  advertisements,  etc.,  in  the  subsequent 
proceedings  of  the  court  cannot  oust  that  juris- 
diction. They  are,  at  most,errori  whiob  conU 
be  corrected  on  appeal,  or  avoided  In  a  direct  a<v 
tlon  of  annulment,  but  cannot  be  made  the 
grounds  on  which  the  decree  of  the  oourt  can  be 
collaterally  swallnd. 

10.  In  Louisiana,  the  purchaser  at  a  sals  oader 
the  order  of  a  probate  oourt,  which  is  a  jodkdai 
sale,  is  not  bound  to  look  beyooO  the  deoee 
recognising  Its  necearity.  He  must  look  to  the 
jurisdiction  of  the  courti  but  the  truth  of  the 
record  oonceming  matters  within  Its  jurlsdiotloo 
cannot  be  disputed. 


Non.— ^  to  oowdiufPifisw  of  judaiaant,  see  tiots  j    JudgmemitM  of  sCats  court,  when 


to  Bank  of  United  States  v.  Beverley,  U:  71 
ilstofMd0msiit  IniMlmlralty, when eondicaks, and 

whsn  mam  bs  ro-emamAmed^  see  nots  to  Williams  v. 

Aruifoyd,Sk  9UL 
Am  to  eotoppd  hg  ^tdgmsnt,  see  note  to  Aspden  v. 

MIxoB,  11:10011 
AMtotgeot  of  jndgiwtwt  beyond  tmriUifrUA  Umttt 

to  DMrby  V.  Mayer,  0: 187. 
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when  nof,  in ofioCAsr Slots,  see  noUlollIUs  v, 
yee,8:<ll. 

BMQfrd  CTldiwct  <^f  jyriidlstional  /aclsr  pta  sf  aft 
debet   See  note  to  Mills  v.Duryee,  lb  4U. 

AeU»oinydMa/¥oeinemof  rseord  osto  pm  inMyHun  In 
•Mtt  on  iudgmsnt  of  amoOur  State;  fromdoo 
j^tdgmenlof another 8tat$,   sssn<4sto 
Bussell,18:47S> 
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IX,  A  jadgment  of  •  parish  oonrt  of  LouislanB, 
rendered  wlttaJn  the  sphere  of  fts  jurisdiotloii.  Is 
landing  upon  tbe  cx>uitB  of  the  several  States  and 
of  the  United  States. 

UL    Ptamd  oannot  be  pleaded  to  an  action  In  one 
State  upon  a  Judirment  obtained  in  another. 

gg.  A  oourt  of  eQultj  will  not  annul  and  set  aside, 
on  the  grounA  of  fraud,  a  deoree  of  a  oourt  of 
nrobate  of  another  State  granting  letters  of  ad- 
ministration upon  a  suooeasion,  and  the  adminls- 
crator*8  eale  of  tlie  estate  directed  therein,  this 
beinfr  within  the  exclusive  jurisdiction  of  the 
probate  court;  nor  will  it  give  reUef  bj  charglnff 
tbe  purohasem  at  the  sale  under  the  orders  of  the 
probate  oourt  and  those  deriving  title  from  them, 
tf  trusteea  In  favor  of  the  hetrs-at-law,  where  the 
court  of  probate  could  afford  relief. 

[r«o.  looo.j 

Submitted  Jan.  9, 1S91.    DmtidBd  Mar.  £,  1891. 

AFPEALi  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania  dismisBing  on  demurrer 
A  suit  to  aet  aside  proceedings  and  a  sale  in  a 
nrobate  €»urt  of  another  State  and  to  charge 
the  purchaser  at  the  sale  as  trustees  in  favor  of 
the  heiis.     Afflrtned. 

The  facts  are  stated  in  the  opinion, 
ifr.  8.  I>a.vi»  Pf«e.  for  appellants : 
The  right  to  satMaction  for  the  original 
land  daim   pertained  to  the  realty  and  de- 
scended to  the  heirs. 

Bruii  V.  Ware.  40  U.  S.  16  Pet.  08  (10:  672); 
Duncan  v.  Veal,  49  Tex.  608;  Paid  v.  WiUii,  69 
Tex  261;  Sarwood  v.  Wylie,  70  Tex.  588. 

Acceptance  vested  the  estate  absolutely  in 
the  heirs. 

Addiwn  T.  New  Orlearu  8av.  Bank,  IS  La. 
^27-  (/Donald  v.  LobdeU,  2  La.  290;  Beckham 
-Y.  *Bender8on,  28  La.   Ann.  446;  Le  Page  v. 
Mew  Orleans  Oas  Light  dtBkg,  Go,  7  Rob.  188; 
Womaek  v.  Womack,  2  La.  Ann.  889;  Calmt  v. 
Mulhollan,  12  Rob.  258. 
It  is  presumed  that  they  accepted. 
La.  Code  1825,  arts.  1007,  1010:  Code  1870, 
«rts.  1014, 1017;  EdwardM  v.  Bicke,  80  La.  Ann. 
pt.  2,  920. 

They  are  not  required  to  show  acceptance  in 
a  suit  against  a  stranger  to  the  succession. 
Ware  v.  Janes,  19  La.  Ann.  428. 
Complainants  may  properly  sue  in  behalf  of 
the  heirs  of  Elizabeth  Wells. 

Smith  T.  SiDarmst^,  57  U.  S.  16  How.  288 
<14:  942);  Bacon  v.  Baberteon,  59  U.  8. 18  How. 
489  (16:  400);  Hendrix  y.  Money,  1  Bush,  806. 
The  lack  of  jurisdiction  may  be  shown  in  a 
•collateral  proceeding  hi  another  State  by  proof 
^aliunde, 

Thompson  ▼.  Whitman,  86  U.  S.  18  Wall.  457 
^1: 897);  WiUiamson  y.  Berry,  40  U.  8.  8  How. 
WO  (12:  1189);  .Bloom  v.  Burdiek,  1  Hill,  188; 
Eipoll  ▼.  MoHna,  12  Rob.  560. 

After  such  acceptance  there  was  no  estate  of 
Robert  M.  Simmons  subject  to  adminiBtration 
to  any  oourt. 

Beawregard  T.  Lampton,  88  La.  Ann.  827; 
MiUenberger  ▼.  Knox,  21  La.  Ann.  399. 

The  Louisiana  perish  courts  were  courts  of 
special  and  limited  jurisdiction  and  should 
•bow  jurisdiction  at  every  step. 

Oalpin  V.  Page,  86  U.  S.  18  Wall.  850  (21: 

969);  Thatcher  v.  P^neeU.  19  U.  S.  6  Wheat 

U»  (5:^1);  WiUiamsc^r.  Berry,  49  €.8.  8 

How.  496  (12: 1170);  Shelby  ▼.  Bacon,  61  U.  8. 
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10  How.  66  (18:  226);  EOioit  t.  P^irwol,  M  TJ. 
8.  1  Pet.  882  (7: 164). 

Courts  of  probate  nave  no  Jurisdiction  ezoept 
in  the  cases  determined  by  fiie  law. 

La.  Ck)de  of  Pr.  1870,'  ait  925;  Swan  v. 
Oayle,  21  La.  Ann.  478;  Succession  if  Bortlett. 
21  La.  Ann.  681;  Bdwards^.  Edweurds,  21  La! 
Ann.  610;  Derity  ▼.  Robertson,  21  La.  Ann. 
616;  Hartman  v.  Bentrope,  21  La.  Ann.  668  • 
(/Donogan  v.  Knox,  11  La.  884,  889.  ' 

Purchasers  from  executors  in  Looisiaiia  ac- 
quire no  title  unless  the  formalitiea  of  law  are 
observed. 

.^o^ni?v**  ▼•  ^'^  ^*^^»  78  U.  B.  6  Wall.  720 
(lo:966). 

Li  summary  ptoceedinga  where  a  court  ex- 
ercises an  eztraordioary  power  under  a  special 
sutute  prescribing  its  course,  that  course  ought 
to  be  exactly  observed. 

Thatcher  v.  P&uteU,  19  U.  8.  6  Wheat  119 
(5:221);  Shelby  v.  Bacon,  61  U.  8.  10  How.  66 
(18:326^. 

A  sale  without  proper  order  was  void,  and 
would  be  so  treated  in  collateral  proceedings. 

Donaldson  v.  HuU,  7  Mart  N.  8.  112;  El- 
liott  V.  Labarre,  2  La.  826, 

The  appointment  of  administrator  and  sale 
were  void  because  not  preceded  by  proper  ad- 
vertisements and  order. 

Qirod  ▼.  Girod,  18  La.  894;  King  v.  Last- 
rapes,  18  La.  Ann.  582;  Succession  of  Bender' 
son,  2  Rob.  891;  Succession  of  TaXberi,  16  La. 
Ann.  280;  Sueeeseion  of  Gusman,  86  La.  Ann. 
404:  Ffarr  v.  Belnumt,  89  La.  Ann.  294. 

The  record  of  the  proceedings  discloses  no 
antecedent  debts  of  the  estate. 

Sanfard  v.  Granger,  12  Barb.  892;  Bishop  v. 
Hampton,  15  Ala.  761 ;  Farrar  v.  Dean,  24 
Mo.  16;  Duncan  v.  Veal,  49  Tex.  608;  Succession 
of  Walker,  82  La.  Ann.  821 ;  Succession  of 
Dumestre,  40  La.  Ann.  571 ;  Burton  v.  Bru- 
gier,  80  La.  Ann.  478. 

Complainants  could  not  be  charged  with 
laches  unless  thev  had  actual  notice  of  these  pro- 
ceedings, or  of  facts  which  would  lead  them  to 
notice.  The  fact  that  the  proceedings  were  re- 
corded did  Sot  charge  them  with  such  notice. 

Meader  v.  Norton,  78  U.  8.  11  Wall.  442, 
468  (20:184, 187 ) ;  Fox  v,  Zimmerman  (  Wis.) 
Sept  28,  1890;  Jones  v.  Slauson,  88  Fed.  Bep. 
682;  Berkey  v.  Judd,  22  Minn.  287,  299. 

The  defendant  took  under  a  quit-claim  deed, 
and  is  chargeable  with  notice  of  any  defects  in 
his  grantors  title. 

OW  V.  Piatt,  44U.  8.  8  How.  888(11:622| 

The  title  under  the  patent  was  not  to  defend- 
ant's grantor,  but  to  Robert  M.  Simmons  or  his 
leeal  representatives.  A  patent  in  that  form 
leaves  open  in  a  court,  and  is  intended  to  leave 
open,  all  questtons  as  to  the  person  to  whom 

%S««*^"^^.  ^  U-  8-  a  ^«^1-  605  (17:854); 
Ora^  OulfB.  A Bkg.  a.  v.  Bry<^n,  SSmgdes 
&  M.  284 ;  Delaunay  v.  Burnett,  9  HI.  454 ; 
Warnecke  v.  L&mbea,  71  111.  91. 

As  to  derivative  title,  the  surveyor-general 
could  decide  nothing  between  claimants. 

Brush  V.  Ware,  40  U.  8.  15Pet.  »8 (10:6W 
Miller  ▼.  Kerr,  20  U.  8.  7  Wheat  1    6:881 
United  States  v.  Minor,  lU  VS.  ^^  W:110) 
Vance  v.  Burbank,  101  U.  8.  614  (36:929). 

Property  obtained  by  one  through  thetraod- 
ulent  practices  of  a  third  person  will  be  held 
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under  a  constractiTe  trust  for  the  person  de- 
frauded, though  the  person  receiving  the  bene- 
fit is  innocent  of  collusion. 

Perry,  Trusts,  g  211;  Bridgman  r.  (Ttma,  2 
Ves.  8r.  627. 

There  may  be  a  constructive  trust  distinct 
from  the  legal  title,  while  the  latter  may  be  in 
the  cestui  que  tfust, 

Christy  r.  SiU,  95  Pft.  886,  887;  Lang  t.  Ful- 
ler, 21  Wis.  121;  Week  v.  Bomxxnik,  61  Wis. 
78 ;  Baekham  v.  SidddU,  16  8im.  297, 1  Macn. 
&  G.  607;  Bigler  v.  WaUer,  81  U.  8.  14  Wall. 
297  (20:891). 

Defendant  was  not  an  innocent  holder.  His 
liability  is  the  same  as  that  of  an  express  trustee 
who  has  converted  trust  property. 

Perry,  Trusts,  245,  265,  288;  HOI,  Trustees, 
246,  and  notes,  247;  Morris  v.  Joseph,  1  W.  Va. 
266;  Fisher  y.  SkiUman,  18  N.  J.  Eq.  229; 
New  Orleans  v.  CTiristmas,  181 U.  8. 191  (83  .-99). 

The  8tate  8tatute  of  Limitations  does  not 
commence  to  run  until  the  discoverv  of  the 
fraud;  certainly  not  In  favor  of  one  who  is  not 
a  bona  fide  purchaser. 

M'DoweU  V.  Taung,  12  Berg.  &  R  116. 

The  provisions  of.  state  statutes  do  not  govern 
the  United  Btates  courts  in  equity  cases. 

Kirhy  v.  Lake  Shore  dM.  8.  k  Co.  120  U. 
8.  180  (80:669). 

Complainants  have  a  right  to  treat  defendant 
and  his  mntor  as  their  agents  in  securing  this 
scrip  and  land,  and  to  hold  them  accountable 
as  such. 

WeekY.  Bosworth,  61  Wis.  78. 

8ales  under  such  administrations  have  been 
frequently  disregarded  in  collateral  proceed- 
ings. 

Beale'Y.  Walden,  11  Rob.  72;  Clemens  t. 
Contort,  26  La.  Ann.  270. 

This  is  a  different  case  from  an  attack  by 
heirs  upon  a  sale  made  by  an  administrator 
who  has  ceased  to  exerdse  his  functions,  and 
where  the  property  sold  is  found  in  a  foreign 
Jurisdiction. 

OtDonogan  t.  Enom,  11  La.  884 ;  Robert  t. 
AUier,  17  La.  16;  QHUh  v.  Needham,  87  Mich. 
148. 

Messrs.  John  DouffUMS  Brown*  Jr.» 
and  Lo  Boj  J.  Wolio*  for  appellee: 

The  Judgment  of  a  state  court  is  given  the 
effect  of  a  sister  state  Judgment  In  a  United 
States  court  sitting  In  another  8tate. 

Afnary  v.  ^fn<m,8BisB.  266;  FieldY.  OMs, 
1  Pet  0.  C.  166. 

Brror  must  be  shown.  It  if  not  to  be  in- 
fevred. 

Mcim  V.  Turner,  88  U.  B.  16  WaH  862, 
868(21:841,847). 

Failure  to  observe  the  statutory  requirements 
■8  to  advertising  does  not  oust  the  Jurisdiction. 

MohTY,  Manterre,  101  U.  a  417(26:1062). 

The  Judgment  of  a  probate  court  If  In  the 
nature  of  a  Judgment  in  rem. 

Freeman,  Judgm.  ^  607,  608,  612. 

The  orders  of  those  courts  within  their  Jurla- 
diction  are  condusiva  proof  in  fsvor  [or  the 
purchaser  and  grantee  at  the  sale,  and  cannot 
be  collaterally  unpeacbed. 

Ihan^mm  v.  loknie,  27  U.  8.  2  Pet  167 
(7:881);  Grignan  t.  Astar,  48  U.  a  2  How.  819 
01:288);  Cbmstock  t.  Ora^ord,  70  U.  8.  8 
WaD.  896(18:84);  MeNiU  t.  Turner,  88  U.  a 
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16  Wall.  852  (21:841);  Thaw  v.  Ritekie,  186  U. 
8.  519.  548  (84:581.  588). 

An  innocent  vendee  bv  quit-claim  deed  hat 
a  better  title  than  a  vendee  hy  an  earlier  war- 
ranty deed.  tLe  quit-claim  deed  being  first  re- 
corded. 

CuOer  V.  James,  64  Wis.  178;  I^ner  v.  Cotter, 
67  Wis.  482. 

A  bona  fide  purchaser  of  a  land  warrant 
which  had  been  stolen  is  not  trustee  of  the  land 
for  the  true  owner  of  the  warrant 

Dizon  V.  Caldwea,  16  Ohio  8t  412. 

Any  rights  which  complainants  may  once 
have  possessed  are  barred  by  lapse  of  time  and 
laches. 

Case  ofBrodenees  WiU,  88  U.  8.  21  WalL 
508  (22:599);  Lefflngtoell  v.  Warren,  67  U.  a 
2 Black,  599  (17:261);  Christg  v.  8iU,  95  Pa.  880. 

A  federal  court  of  equity  will  not  consider 
itself  bound  by  a  8tate  Statute  of  LimitatioDs. 

Kif^Y,  Lake  Share  S  M.  8.  B.  Ga.  120  JJ, 
8.  180  (80:569). 

Mr,  Justice  Tiamnr  delivered  the  opinion  of 
the  court: 

This  was  a  suit  in  equity,  brought  in  the  Cir- 
cuit Oourt  of  the  United  States  for  the  Eutem 
District  of  Pennsylvania,  by  ten  dtizeos  of 
Louisiana,  two  of  Mississippi  and  four  of 
Texas,  in  their  own  behalf  and  in  behalf  of  cet^  [Ml 
tain  other  persons  whose  names  arenot  known, 
all  of  whom  claim  to  be  the  lexal  descendants 
of  Robert  M.  Simmons,  late  a  atizen  of  Louis- 
iana, aj^nst  Harry  R  Saul,  a  dtizm  of  Pran- 
sylvanuL  Its  object  was  to  charge  the  defend- 
ant, fs  the  former  owner  of  a  tract  of  land  in 
Wisconsin,  as  the  trustee  for  complainants, 
with  respect  to  said  ownership,  and  have  him 
account  for  the  value  of  the  lands,  for  all  their 
rents  and  profits  received  by  him  and  his  gran- 
tees, and  for  all  loss  and  damages  resulting  to 
the  property  by  reason  of  the  cutting  of  timber 
thereon  by  the  defendant  and  his  grantees,  and 
for  any  other  loss  occasioned  by  the  defend- 
ant's acts. 

The  amended  bill  filed  December  28,  1800. 
contained,  substantially,  the  f olio wtog  materia] 
averments:  In  or  about  the  year  18W,  Robert 
M.  Simmons  died  unmarried  and  intestate  in 
Washinston  Parish,  Louisiana,  seised  and 
posEirased  of  an  inchoate  land  claim  in  8t.  Tarn* 
many  Parish  for  640  acres,*  founded  upon  tho 
purchase  of  a  settlement  ri^t,  which  claim  waa 
entered  as  No.  980,  in  the  rn>ort  of  Oommia- 
sioner  James  0.  Cosby,  dated  June  7. 1812,  and, 
with  others,  was  confirmed  by  the  Act  of  Con- 
gress of  March  8, 1818. 

These  complainants  are  the  odDateral  heli* 
of  Robert  M.  Simmons,  being  the  ttaettl  de- 
scendants of  his  brothers  and  dstera,  and  an  all 
named  spedfically,excepting  the  descendants  of 
one  sister,  who  are  alleged  tone  about  seventy  in 
number,  and  so  widely  scattered  that  it  would 
be  inconvenient  to  make  aD  of  tbem  parties  to 
the  suit,  wherefore  it  was  asked  that  the  soil 
might  be  maintained  for  the  benefit  of  all  of  tbt 
complainants  who  were  nsmed,'and  for  the  un- 
named complainants  who  might  afterwards  in- 
tervene and  become  parties  to  it. 

By  the  law  of  Loiiisiana  in  force  at  the  data 
of  thedeath  of  Robert  M.  Slnunooa,  and  ever     li4t) 
since,  the  hehrs  d  a  decedent  bacooie*ariatd 
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*ad  possessed  of  hia  whole  esUte,  both  real 
1^  personal,  immediately  upon  his  death,  sub- 
ject only  to  Uieir  rights  to  renounce  said  suc- 
cession, or  to  the  ri^ht  of  creditors  to  require 
au  administration  thereof  in  case  of  non-action 
™  ^e*ra-    Such  renunciation  is  not  pro- 
sumed,  but  must  be  made  by  formal  act  before 
a   notary,  but  such  acceptance  may  be  evi- 
denced by  any  act  of  the  heirs  Indicating  their 
*°^°^*on  to  exercise  ownership  over  the  ances- 
j^^^  property,  and  is  always  presumed  unless 
toe  contrary  appear.    After  an  acceptance  by 
*oe  hein  or  any  of  them  of  the  succession  of 
tbeir  ancestor  no  administrator  can  kwf  ully  be 
appointed  to  administer  thereon. 
^^r  reasons  not  involving  fault  on  the  part 
^^  w>l>ert  M.  Simmons,  or  any  of  his  hehrs,  the 
said  land  claim  remained  unlocated  and  un- 
satisfied until  Gonsress  passed  the  Act  of  June 
2.  1858  (11  Stat.  294),  the  third  and  fourth  sec- 
tions of  which  provided  as  follows: 

."Sea  8.  That  in  all  cases  of  confirmation 
by  tlus  Act»  or  where  any  private  land  claim 
has  "been  confirmed  by  Congress,  and  the  same, 
in  wbole  or  in  part,  has  not  been  located  or 
iatiafled»  either  for  want  of  a  specific  location 
prior  to  such  confirmation,  or  for  any  reason 
whatsoever,  other  than  a  discovery  of  fraud  in 
such  claim  subsequent  to  such  confirmation,  it 
shall^  be  the  duty  of  the  surveyor-eeneral  of  the 
district  iu  which  such  claim  was  ntuated,  upon 
tttisfactozy  proof  that  such  daim  has  been  so 
oooflrnEied,  and  that  the  same,  in  whole  or  in 
part ,  remains  unsatisfied,  to  issue  to  thedaimant, 
or  his  le.gal  representatives,  a  certificate  of  loca- 
tion for  a  quantity  of  land  equal  to  that  so  con- 
flnned  and  unsatisfied;  which  certificate  may 
be  located  upon  any  of  the  public  lands  of  the 
Uoited  States  subject  to  sale  at  private  entiy, 
at  a  price  not  exceeding  ond  dollar  and  twenty- 
five  cents  per  acre:  JPronided^  That  such  loca- 
tion sli»ll  conform  to  legal  divisions  and  subdi- 
visions. 

"Seo.  4.  That  the  register  of  the  proper  land 
oiBoe»  upon  the  location  of  such  certificate, 
shall  issue  to  the  person  entitled  thereto  a  certi- 
ficate of  entiy,  upon  which,  i^it  shall  appear  to 
the  satisfaction  of  the  commiaaioner  of  the  Gen- 
eral laand  Office  that  such  certificate  has  been 
fairly  obtaiQed,  according  to  the  true  intent 
and  meaning  of  this  Act,  a  r>atent  shall  issue 
sin  other  cases," 

No  limit  of  time  was  fixers  for  the  presenta- 
tion of  claims  under  that  Ag^  for  certificates  of 
location   therein  provided     ^or.    During   the 
lapse  of  time  between  the    origin  of  stud  in- 
choate daim,  ito  conflrmaUoKi  and  the  passage 
ox  the  Act  of  Congress  for  its  satisfaction, 
Tf^v^  those  hateiested  txi  jt  had  died,  and 
their  heirs  or  legal  representatives,  many  of 
iwom  were  minora,  had  become  widely  scat- 
terea,  and  by  reason  of  aucU  delay  had  lost  all 
bope  of  satisfacUon  of  the  claim.    Neither  the 
fo^PWnants  nor  any  other  pmons  interested 
tJ^®  cWm,  who  wefo  alive  at  the  time  the 
Act  was  passed,  knew  of  the  existence  of  the 
ciaun,  of  the  passage  of  that  Act  or  of  their 
^fi^^  thereunder,  until  within  a  year  before 
the  oommencement  of  this  suit;  none  of  the 
■J^^eyorsgeneral  for  the  District  of  Loaisiana, 
■Ukoe  the  passage  of  the  Act,  ever  took  any 


steps  to  apprise  them  of  their  rights,  it  being 
the  practice  to  issue  certificates  or  location  un- 
der the  Act  only  upon  apphcation  therefor: 
and  none  of  the  persons  lawfully  interested 
in  the  claim  ever  applied  for  or  received  any 
certificates  of  locauon  in  satisfaction  of  any 
part  of  the  claim. 

Kotwithstanding  the  above  facts  and  provis- 
ions of  law,  one  Daniel  J.  Wedge,  on  tne.  8th 
of  Kay,  1872,  induced  the  district  attorney  pro 
tempore,  one  David  Magee,  of  Washington 
Parish,  Louisiana,  to  file  his  petition  in  the 
parish  court  of  that  parish,  by  the  said  Daniel 
J.  Wedge,  as  attorney,  alleging  that  the  estate 
of  Robert  M.  Simmons  was  vacant,  and  that  it 
consisted  of  the  confirmed  but  unsatisfied  land 
claim  hereinbefore  referred  to,  which  was  less 
than  $600  in  value,  and  praying  to  be  appohit- 
ed  administrator  thereof,  and  for  an  inventory 
and  sale  of  the  same  under  the  laws  of  Louis- 
iana regulating  the  adminisinition  of  vacant 
estates  of  less  than  ♦SOOof  value:  that  such 
proceedings  were  had  that,  on  the  8th  day  of 
Slay,  1872,  the  Judge  of  the  pariah  court,  in 
pursuance  of  said  petiUon,  issuj^  an  order 
purporting  to  appoint  said  David  Magee  ad- 
ministrator of  said  estate,  and  to  direct  an  to- 
ventory  of  the  same  to  be  made,  and  a  nte  of 
the  property,  which  might  be  found  to  belong 
thereto,  to  pay  debts;  that  said  Inventory  was 
returned  on  the  0th  day  of  May,  1872,  and,  on 
the  22d  of  the  same  month,  a  pretended  sale  of 
the  claim  was  made  hi  accordance  with  the 
aforesaid  order,  at  which  sale  one  Addison  G. 
Poster  pretended  to  purchase  it  for  the  suni  of 
$80,  which  sum  was  wholly  used  and  expended 
fa  the  payment  of  the  costs  and  expenaa  of 
such  pretended  administration,  no  other  debU 
than  those  created  thereby  existing  or  beingf 
shown  to  exist.  A  oopy  of  all  those  Proceed- 
ings fa  the  parish  court  was  annexed  to  the  blU 
andmadea  port  of  it,  and  will  bereferredto 
more  in  detail  as  we  proceed. 

At  the  tfaae  the  pretended  admtoisnraUoo 
proceedings  in  the  parish  court  were  had,  the 
Parish  Court  of  Washington  Parish  was  a  court 
of  limited,  special  and  sUtutory  lurisdiction, 
and  fa  the  matter  of  said  proceedings  pretend- 
ed to  set  under  special  statutory  authority,, 
which  is  set  out  vrith  some  degree  of  partlcn- 

iSterwaids  said  Addison  O.  Poster.  cWmiM^ 
to  be  the  legad  representative  of  ,Kobeitfll. 
Simmons,  by  virtue  of  the  aforesaid  proce^' 
ings  in  the  parish  court,  aPP"ai  to  Everett  W. 
Poster,  the  surveyor-general  of  the  Unitea 
Sutes  for  the  District  of  I^uisiana  (who,  it 
seems,  was  the  brother  of  apphcant).  for.tne 
deUvcry  to  him.  as  such  leffal  representative,  or 
the  certificates  of  locaUon  to  satisfaction  of  toe 
aforesaid  land  claim,  under  the  Act  of  185W, 
and  the  surveyor-general,  on  or  about  tne  »m 
day  of  August,  1B72.  prepared  <»^«*«J,£i 
loition  for  the  whole  claim,  and  forwarUea 
them  to  the  commissioner  of  the  General  LanO 
Office,  who  authenticated  them,  Md  after- 
wards delivered  them  to  Chipman,  Hosmer  *• 
Co»of  Washfagton,  D.  C.  as  the  sjents  for 
Foit«  A  copy  of  one  of  the  certifl<»tes  of 
IcSuon,  with  the  form  of  the  authentlcatiop 
^he  commissioner,  and  the  foflowtog  oertifl- 
cAte  of  the  surveyor-general  for  the  District  of 
SmiSana.  is  set  out  fa  full  in  the  bill: 
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"I  oerttfjr  that  from  eridence  filed  in  this 
office  A.  G.  Foster  to  the  legal  representative 
of  Robert  M.  Simmons,  and  as  sach  is  entitled 
to  locate  the  within  strip. 

"K  W.  Foster,  SurveyofOeneral." 

The  eyidenoe  referred  to  in  that  indorsement 
coDsisted  soleljr  of  the  pretended  act  of  sale  un- 
der Uie  administration  ^noceedings  before 
mentiooed. 

Thereafter  certain  of  tboee  certificates  were 
located  by  Addison  0.  Foster,  or  his  agents, 
upon  certain  described  lands  in  Wisconsin,  and 
a  patent  for  those  lands  was  issued  by  the 
United  States  in  the  name  of  Robert  M.  Sim- 
mons, or  bis  legal  representatives,  which  patent 
recited  the  provisions  of  the  third  and  fourth 
sections  of  the  Act  of  June  2,  1858,  above  set 
forth,  the  issue  of  the  certificates  of  location 
by  the  surveyor-eeneral  of  Louisiana,  the  name 
of  the  commissioner  who  originally  reported 
the  claim,  the  date  of  the  confirming  Act,  the 
number  of  the  certificate  by  virtue  of  which 
the  land  was  located,  and  that  the  location  of 
the  tract  was  "in  part  satisfaction  of  the  afore- 
said claim  of  Robert  M.  Simmons." 

Thereafter  the  defendant  herein  pretended 
to  purchase  those  lands  from  said  Addison  0. 
Foster,  through  his  attorney-in-fact,  bv  quit- 
claim deed,  which  deed,  together  with  the 
patent,  was  recorded  in  the  oflSoe  of  the  register 
of  deeds  of  Chippewa  County,  Wisconsin,  on 
the  18tb  of  January,  1876.  By  several  mesne 
conveyances  the  land  passed  to  one  Charles 
Saul,  who  gave  to  the  defendant  a  power  of 
attorney  to  convey  the  lands,  which  was  re- 
corded June  9, 18&.  The  whereabouts  of  all 
the  grantees  in  those  conveyances  are  unknown 
to  complainants,  but  are  believed  to  be  not 
within  the  Jurisdiction  of  the  court  In  1878, 
while  defendant  was  in  possession  of  the  lands 
in  question,  claiming  title  thereto,  he  removed 
therefrom  certain  umber  and  other  valuable 
products,  and  sold  the  same  for  large  sums  of 
money,  and  received  large  rents  and  profits 
from  the  lands,  but  neglected  to  pay  taxes  law- 
fully assessed  thereon;  so  that  in  1^  thev  were 
conveyed  for  the  unpaid  taxes,  whereby  the 
right  of  complainants  to  recover  the  same  has 
been  whollv  lost  and  lawfullv  defeated.  The 
*^lue  of  the  timber  and  other  products,  cut 
and  removed  from  the  land,  and  the  value  of 
the  lands  themselves,  largely  exceeded  $10,000, 
the  predse  amount  being  impossible  to  state. 

The  aforesaid  administration  proceedings  in 
the  matter  of  the  succession  of  Kobert  M.  Sim- 
mons, the  sale  of  the  land  claim,  the  applica- 
tion for  and  delivery  of  the  certificates  of  lo- 
cation, the  location  of  them  upon  the  lands  in 
question  and  the  issue  of  certificates  of  entry 
and  patents  therefor  were  done,  had  and  con- 
trived in  pursuance  of  certain  agreements,  en- 
tered into  about  the  16th  of  August,  1809,  be- 
tween Everett  W.  Foster,  surveyorgenetml  of 
Louisiana,  said  Addison  G.  Foster  and  certain 
other  named  persons,  residents  of  Wa^ington, 
D.  0.,  New  York  and  Louisiana,  for  the  pur- 
pose of  securing  for  their  own  use  and  benefit, 
and  in  fraud  and  disregard  of  the  rights  of  the 
persons  Justly  entitled  thereto,  cerUficates  of 
location  authoriied  by  the  said-  Act  of  Con- 
gress of  1868,  by  means  of  pretended  adminis- 
tration tales  of  confirmed  daims,  as  part  of  the 
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firmees  or  owners  thereof,  in  Louisiana,  wUch 
successions  were  administered  in  various  par- 
ishei  of  Louisiana,  in  large  numbers,  under  al- 
leged authority  of  the  provisions  of  LooWaoa 
law  rdating  to  the  adnoinistration  of  vacant  es- 
tates of  less  than  $500  in  value.  All  the  papers 
in  those  proceedings  were  made  out  upon  prints 
ed  forms  furnished  by  the  parties  to  those 
agreements.  All  of  the  proceedings  in  relatkHi 
to  the  claim  In  suit,  the  cutting  of  the  timber 
aforesaid  and  all  other  acts  in  any  wise  con- 
nected with  the  claim  or  land  were  done  and  i 
had  without  the  knowledge  of  complalnantB| 
or  of  anv  person  interested  in  the  claim;  and 
not  tmtil  within  a  year  last  passed  did  they  as- 
certain anything  in  relation  thereto. 

The  bill  then  avers  that  all  of  the  aforesaid 
proceedings  in  relation  to  the  issue  of  certifi- 
cates of  location  in  satisfaction  of  the  claim, 
the  location  of  them  upon  lands  in  Wiscooain, 
the  issue  of  patents,  etc.,  and  all  other  acts  in 
any  wise  connected  therewith,  or  with  respect 
to  the  land,  were  done  and  had  in  fraud  of  the 
rights  of  complainants  and  those  interested  ia 
the  claim. 

The  prayer  of  the  bill  was  that  complainants 
might  oe  adjudged  and  decreed  to  be  the  true 
legal  representatives  of  said  Robert  M.  Sim- 
mons; that  the  aforesaid  proceedings  in  the 
parish  court  in  relation  to  the  sale  of  the  land 
claim  might  be  adjudged  null  and  void;  thai 
an  account  might  be  taken,  by  and  under  the 
direction  and  decree  of  the  court,  of  the  tim-  1447- 
ber  and  other  products  removed  from  the  land 
by  the  defendant,  or  with  his  permission  or  ao- 
thority,  and  of  the  value  of  the  timber  and 

groducts  and  land  lost  by  reason  of  the  same 
avinff  been  sold  and  conveyed  for  taxes;  thai 
the  defendant  might  be  decreed  to  pay  unto 
complainants  the  value  of  the  timber  and  prod- 
ucts so  removed,  with  interest  from  the  date  of 
such  removal;  that  the  d^endant  might  be  de- 
creed to  pay  to  them  the  highest  value  of  the 
lands  since  the  date  of  the  assessment  of  the 
taxes  for  which  the  land  was  sold  as  aforesaid; 
and  for  other  and  further  general  relief,  etc. 

Certified  copies  of  all  the  papers,  ordefa» 
judgment,  etc.,  of  the  Paiish  Court  ojf  Wash- 
ington Parish,  Louisiana,  in  the  matter  of  tha 
succession  sale  aforesaid,  also  of  the  certiflcates 
of  location,  the  patent  and  the  aforeiaid  am»> 
ment  in  the  matter  of  Louisiana  land  clauna* 
were  attached  to  the  bill  as  exhittits. 

The  defendant  demurred  to  the  bill,  aettinf 
up  fifteen  grounds  in  support  of  the  demurrer; 
and  on  January  fi,  1891,  the  court  below  so»> 
tained  the  demurrer,  and  entered  a  decree  di^ 
missing  the  bQl.  An  appeal  from  that  decsea 
brings  the  case  here.  (^ 

The  first  and  main  ground  of  the  dwuunef 
in  this  case  is,  that  the  facta  stated  In  the  ciwh 
plaint  show  that  the  relief  cidmed  bj  thaooas- 
plainants  Is  barred  by  the  Judgment  or  decrea 
of  a  court  of  competent  JurisdKStioB,  rendered 
in  proceedings  regular  oo^  their  face,  and  whldi 
have  not  been  attacked  oy  any  prooarriing  in 
that  court,  or  In  any  appellate  court  The  faOl 
aUeged  that  the  court  whidi  rendered  that 
Judgment  waa  without  Jurisdictioo;  that  ila 
proceedings  in  the  matter  did  not  ooBfoim  to 
the  stiftute  under  the  authority  of  which  k  as- 
sumed to  act;  that  the  Judgment  Itself  was  ob- 

Its  CIL 


18Nt 


BncMon  t.  Sauu 


lilMd  hj  a  fnud  upon  the  eourt;  and  that 
aeoeHamj  the  pretended  eoooeiiloa  Mle  hid 
in  panoanoe  thereof,  from  which  the  appellee 
denved  title  to  tbeluidi  with  leepect  to  which 
he  committed  the  wrongi  complained  of,  was 
illegal  and  Told  aa  to  complainants,  who,  as 
heiia  ci  Rohert  M.  Simmons,  deceased,  are 
the  equitable  owners  of  said  propertj.  The 
pleadings,  therefore,  at  the  oatset,  present  to 
OS  these  two  Questions-.  (1)  The  Tslidity  of 
the  tadcmentof  the  Parish  Court  of  Washing* 
urn  Pansh  ordcrinff  the  J  succession  sale  of  the 
[448 1  nnlocated  land  elaim  of  Rohert  M.  Simmons, 
deceased,  and  the  \egMj  of  the  sale  thereun- 
der, irrespectiTC  of  any  question  of  fraud  (8) 
As  to  the  fraud  bj  whtch  it  is  alleged  the  Judg- 
ment in  question  was  procured. 

It  is  the  settled  doctrine  of  this  court  that  the 
constitutional  provision  that  full  faith  and 
credit  shall  be  given  in  each  State  to  the  Judi- 
cial proceedings  of  other  States  does  not  pre- 
clude inquiry  Into  the  Jurisdiction  of  the  court 
in  which  a  Judgment  is  rendered  over  the  sub- 
iect  matter  or  the  parties  affected  by  it,  nor 
Into  the  fscts  necessary  to  give  such  Jurisdic- 
tion. Thampmmr.Wmman.WTJ. Q.ISW^ 
457  [21:  8971;  OoiiY.  Oitnningham,  188  U.  8. 
107  [88:  588]. 

'  This  leads  to  the  consideration  of  tbepowers 
of  the  parish  courts  in  Louisiana  in  1878,  es- 
pedsMy  with  regard  to  their  Jurisdiction  in 
probate  and  succession  matters.  The  Consti- 
tution of  the  SUte,  adopted  in  1868,  under 
which  the  Judicial  proceediogs  in  1872  took 
place,  proTided  in  art  78  that  "the  Judicial 
power  snail  be  vested  in  a  supreme  court^  in 
district  courts,  in  parish  courts  and  In  Justices 
of  the  peace."  In  art  87,  that  "all  successions 
shall  be  opened  and  settled  in  the  parish  courts; 
and  all  suits  in  which  a  succession  is  either 
plaintiff  or  defendant  may  be  brouffbt  either 
in  the  parish  or  district  court,  according  to  the 
amount  Involved."  And  in  art  88,  that  "in 
all  probate  matters,  where  the  asiount  in  dls- 
pole  shall  exceed  Ave  hundred  dollars,  exclu- 
sive of  interest  the  appeal  shall  be  directly 
from  the  paHsh  to  the  supreme  court" 

The  laws  of  Louisiana,  In  force  when  the 
proceedinss  in  the  parish  court  occurred,  re- 
lating to  the  subject  under  conslderatioQ,  pro- 
vide that  (Rev.  BUt  1870)  "the  parish  oourU 
of  this  State  shall  have  Jurisdiction  ...  of  all 
the  matters  provided  for  and  embraced  In  tiUe 
three  (8),  part  second  of  the  Code  of  Practice," 
which  treats  of  proceedings  in  the  courts  of 
probate. 

Art  921,  Code  of  Practice.    "CourUofpro- 
1^^^     bate  are  spedallv  established  to  appoint  legal 
l**^     wptesentatives  for  minors,  orphans,  insane  and 
absent  persons,  and  to  superintend  the  admin- 
istration of  vacant  successions." 

Art.  928.  "The  parish  Judra  are  ear  ojkio 
Judges  of  the  courts  of  probata,  in  their  re- 
spective parishes." 

Art  924.  "Courts  of  probate  have  the  ex- 
clusive power:  ...  i.  To  appoint  curators  to 
vacant  estates  sad  absent  heirs.  6.  To  make 
the  inventories  and  sales  of  the  property  of 
euccesslooi,  which  are  administered  bv  cura- 
tors or  testamentary  executors,  or  in  which  the 
heir  prays  for  the  benefit  of  inventonr." 

Art  b72.  Civfl  Code  of  1H70.  "Succession 
aignifles  also  the  estates,  rights  and  charges 
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which  a  person  leaves  after  bis  death,  whether 
the  property  exceeds  the  diarces  or  the  charges 
exceed  the  property,  or  whether  he  has  only 
left  diams  without  any  property." 

Art  878.  "  The  BucoMsion  not  only  Includes 
the  rights  and  obligations  of  the  deceased,  as 
they  exist  at  the  time  of  his  death,  but  all  that 
has  accrued  thereto  since  the  opening  of  the 
succession,  as  also  the  new  charges  to  which  it 
hecomes  subject" 

Art  1095.  "A  succession  is  called  vacant 
when  no  one  claims  It,  or  when  all  the  heirs 
are  unknown,  or  when  all  the  known  heirs  to 
it  have  renounced  It"    ' 

Art  1097.  "Vacant  successions  are  managed 
by  administrators  appointed  by  courta,  under 
the  name  of  curators  of  vacant  successions." 

Art  984.  "  The  succession,  either  testa- 
mentary or  legal,  or  irregular,  becomes  open 
by  death,  or  1^  presumpnon  of  death  cauJMd 
by  long  absence,  in  the  cases  establiahed  by 
law." 

AJt  985.  "The  place  of  the  opening  of  suc- 
cessions is  fixed  ss  foUows:  In  the  parish 
where  the  deceased  resided,  if  he  had  a  fixed 
domicll  or  residence  in  this  State.** 

Art  929, Code  <^  Practice.  "The  place  in 
which  a  succession  is  opened  Is,  and  in  future 
shall  be  held  to  be,  as  follows,  notwithstand- 
ing any  former  law  to  the  contrary:  In  the 
pi^h  where  the  deceased  resided,  ir  he  had  a 
domicil  or  fixed  place  of  residence  in  the  State." 

Art  946,  Civil  Code.  "Though  the  succes- 
sion be  acquired  by  the  heir  from  the  moment 
of  the  death  of  tne  deceased,  his  right  is  in 
suspense,  untU  he  decide  whether  he  acoqtta 
or  rejecu  it" 

Art  988.  "  The  simple  acceptance  may  ba 
either  express  or  tadt  It  is  express  when  the 
heir  sssumes  the  quality  of  heir  in  an  unquali- 
fied manner,  in  some  suthentic  or  private  in- 
strument, or  in  some  Judicial  proceeding.  It 
is  tadt  when  some  act  Is  done  by  the  heir, 
which  necesssrily  suppoaea  his  intention  to  ac- 
cept, and  which  ne  could  have  no  right  to  do 
but  in  his  quali^  of  hdr." 

Art  1190.  "If  a  succession  Is  so  small  or  is 
so  much  in  debt  that  no  one  will  accept  the 
curatonhip  of  it,  the  Judge  of  the  place  where 
the  succession  is  opened,  after  having  ordered 
an  inventory  of  the  effects  composing  it  shall 
appoint  the  district  attorney  of  the  district 
or  the  district  attorney  pro  tempore  of  the 
pariah,  curator  of  said  succeaiioo,  who  shall 
cause  the  effecH  to  be  sokl,  and  the  proceeda 
to  be  applied  to  the  payment  of  Its  debu;  the 
whole  to  be  done  in  as  summsry  a  manner 
aa  possible  to  diminish  costs;  provided,  that 
thia  article  is  not  to  applv  to  succenions 
amounting  to  more  than  five  hundred  dollars. " 

Art  611  of  the  Code  of  Practice  provides 
that  where  no  appeal  has  been  taken  within 
Uie  dday  prescribed  by  law,  the  nullity  of  the 
Judgment  may  be  demanded  by  means  of  aa 
action  brought  before  the  court  which  has  reo- 
dered  the  same  within  a  time  prescribed.  And 
art  607  provides  that  a  definitive  Judgment 
may  be  annulled  In  all  caaea  where  tt  appeara 
that  it  has  been  obtained  through  fraud  or 
through  Ul  practices  on  the  part  of  the  party 
is  whoae  favor  It  was  rendered. 

The  provisions  of  the  law  abundantly  show, 
we  think,  that  the  parish  courts  were  vested 
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with  ori^nal  and  exdusive  jurisdiction  over 
the  administration  of  vacant  and  intestate  suc- 
cessions, such  as  the  allegations  of  the  bill 
show  this  to  have  been .  They  do  not  differ  very 
materially  from  the  laws  of  most  of  the  States 
regulating  probate  matters.  IjThe  general  prin- 
ciples of  probate  Jurisdict^n  and  practice,  as 
settled  by  a  long  series  of  decisions  in  the  state 
courts  and  in  the  courts  of  the  United  Htates,  are 
applicable  to  the  powers  and  proceedings  of 
the  parish  courts  of  Louisiana,  and  have  oeen 
recognized  and  enforced  by  the  Supreme  Court 
of  that  State.  They  also  show  that,  under  the 
averments  of  the  oiU,  the  Parish  Court  of 
Washington  Parish  had  lurisdiction  of  the  suc- 
cession of  Robert  M.  Simmons.  The  succes- 
sion had  been  open  for  over  forty  years,  and 
no  one  had  claimed  it;  nor  did  any  of  the  com- 
plainants as  heirs  accept  it,  either  expressly  in 
writing  or  by  Judicial  proceeding,  or  tacitly 
by  doing  any  act  which  jiecessanly  supposed 
their  intention  to  accept.  It  was  very  prop- 
erly adjudicated  to  be  vacant,  and  was  admin- 
istered as  such.  Washington  Parish  was  the 
one  in  which  the  deceased  was  domiciled  at  the 
date  of  his  death,  and  the  succession,  being 
less  than  $500  in  value,  was  administered  un- 
der section  1190  of  the  Code.  The  petition,  in 
reciting  that  *  'Robert  M.  Simmons  departed  this 
life  in  said  parish  many  years  since  .  .  .  leav- 
ing some  property  consisting  of  an  old  deferred 
unlocated  purchase  land  claim,"  and  that  the 
same  was  less  than  $500  in  value,  and  praying  for 
an  inventory.appraisementand  sale  to  pay  debts, 
etc.,  set  forth  the  necessary  Jurisdictional  facts 
to  warrant  the  court  in  proceeding  to  adminis- 
ter the  estate.  The  court,  therefore,  had  before 
it  in  the  petition  the  death  of  Simmons  within 
the  parish,  his  intestacy,  the  possession  of 
property  and  the  smallness  of  the  estate.  The 
order  granting  letters  of  administraUon  was  a 
Judicial  determination  of  the  existence  of  all 
those  facts.  Admitting  all  the  facts  well 
pleaded  in  the  complaint  to  be  true,  as  we  are 
bound  to  do  on  demurrer,  it  is  our  opinion  that 
the  Parish  Court  of  Washin^n  Parish  had  a 
clear  and  unquestionable  Jurisdiction  of  the  in- 
testate estate  or  succession  of  Robert  M.  Sim- 
mons. 

But  it  is  contended  that  the  irregularities  and 
failures  to  comply  with  the  law  in  the  pro- 
bate proceedings  ousted  the  court  of  its  Juris- 
diction and  rendered  the  decree  of  sale  and  the 
sale  itself  invalid.  We  wiU  proceed  to  con- 
sider these  alleged  failures,  so  far  as  they  affect 
the  Jurisdiction,  in  the  order  in  which  uieyare 
stated  In  counsel's  brief.  The  first  is,  that  the 
proceeding  is  void,  because  the  appointment  of 
an  administrator  was  made  before  the  inven- 
tory of  the  estate  was  ordered,  contrary  to  art 
1190  of  the  Louisiana  Code,  which  permits 
such  appointment  to  be  made  only  after  an  in- 
ventory is  ordered.  The  answer  to  this  is,  that 
the  court  directed  an  tnventory  and  appointed 
an  administrator  in  the  same  order,  and  that 
on  the  next  day  the  inventory  was  filed,  upon 
which  the  court  based  its  order  directing  the 
sale  to  be  made.  This  was,  in  effect,  a  com- 
pliance with  the  Statute,  and  the  objection  Is 
more  technical  than  substantial.  The  next 
point  relied  on  to  show  the  invalidity  of  the 
proceedings  Is,  that  the  administrator  appointed 
by  the  court  was  not  the  public  administrator, 


who,  under  the  law  of  Louisiana  then  In  force, 
was  the  only  person  to  whom  such  adminis- 
tration could  be  committed.  This  point  baa 
been  considered  in  two  cases  before  this  court, 
and  in  each  was  held  to  be  without  merit.  Com- 
8toek  V.  Oravford,  70  U.  8. 8  Wall.  890. 406ri8: 
84.  87];  AfeNttt  v.  Turner,  88  U.  S.  16  WalL 
852, 868  [21:  841, 847].  In  the  former  of  tbefl» 
cases  the  question  before  the  court  was  as  to 
the  validity  of  an  administrator's  sale  in  the 
Territory  of  Wisconsin.  The  Statute  of  the 
Territory  provided  that  there  should  be  ap- 
pointed by  the  governor,  In  and  for  each  coun- 
ty, a  person  known  as  "  the  public  administra- 
tor" therein;  and  it  further  required  that  the 
administration  of  a  nonresident  intestate  shall 
be  granted  to  such  public  administrator  of  the 
county  in  which  the  nonresident  intestate  died. 
It  was  contended  in  that  case,  as  It  is  here, 
that  the  sale  was  Invalid,  because  the  admin- 
istrator appointed  by  the  probate  court  was  not 
the  public  administrator.  The  court,  io  answer 
to  this  contention,  said,  Mr,  Jtutice  Field  de- 
livering the  opinion:  "  It  is  well  settled  that 
when  Uie  jurisdiction  of  a  court  of  limited  and 
special  authority  appears  upon  the  face  of  ita 
proceedings,  its  action  cannot  be  collaterally 
attached  for  mere  error  or  irregularity.  The 
Jurisdiction  appearing,  the  same  presompdoo 
of  law  arises  that  it  was  rightly  exerdaed  aa 
prevails  with  reference  to  the  action  of  a  court 
of  superior  and  general  authority.  .  .  Whether 
there  was  a  widow  of  the  deceased,  or  any  next 
of  kin,  or  creditor,  who  was  a  proper  peraoo 
to  receive  letters,  if  he  had  applied  for  tbem, 
or  whether  there  was  any  public  administrator 
In  office  authorized  or  fit  to  take  charge  of  the 
estate,  or  to  which  of  these  several  parties  U 
was  meet  that  the  administration  shoukl  be  In- 
trusted, were  matters  for  the  consideration  and 
detennination  of  the  court,  and  Its  actioD  re- 
specting them,  however  irr^lar,  cannot  be 
impeached  collaterally. "  In  the  case  of  McNiti 
V.  Ikimer,  tupra,  the  same  questioo,  under  a 
similar  statute,  was  presented  and  decided  In 
the  same  way. 

Another  ground  Is  that  art  1116  of  the 
Louisiana  Code  required  ten  daysT  public  notice 
before  the  appointment  of  an  administrator; 
that,  according  to  the  allegations  of  the  bill, 
no  notice  of  toe  appointment  In  the  proceed- 
ings under  consideration  was  given;  and  that 
umler  art.  1167  of  the  same  C<Me  piupeity  be- 
lons;ing  to  vacant  successions  ooold  only  he 
sola  at  public  auction  after  ten  days'  advcrase- 
ment  for  movables  and  thirty  dayr  for  Iminov- 
ables.  We  do  not  think  that  the  reqolrenents 
in  arts.  1116  and  1167,  as  to  adveitiwiaents, 
apply  to  the  proceedings  In  question,  whkk 
were  instituted  under  art  1190.  That  article, 
aa  we  have  seen,  provides  as  foUoi 


"Alt  1190.  If  a  soccessloB  Is  so  small  or  is 
so  much  In  debt  that  no  one  will  accept  tke 
curatorship  of  It,  the  Judge  of  the  oboe  where 
the  succession  Is  opened,  after  having-  ordered 
an  Inventory  of  the  effects  oomposlnr  It,  ^aO 
appoint  the  district  attorney  of  the  Astrict  or 
the  district  attorney  pro  isatpgre  of  the 
curator  of  said  succwslon,  who  siiall 
effects  to  be  sold,  and  the  proceeds  to  be  ap* 

Slied  to  the  payment  of  Its  debts;  the  whole  id 
e  done  In  ss  summary  a  manner  as  possthls  id 

inu.  & 
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dtmtofah  cotU;  profided,  that  this  aitiole  If  noi 
to  apply  to  racceMiont  amoantliig  to  more 
Uuui  urt  handfed  dollan." 

The  biitofy  of  thii  proflfloD  leads  to  the 
ooodofioD  that  it  was  the  totentioo  of  the  Le^ 
Itlatare  that  the  admiDiatradoD  of  each  amau 
iucceaiiont  thoold  be  granted  without  prerloua 
notice,  and  that  the  aettlemeot  of  them  tbotild 
be  done  in  as  aammary  a  manner  as  possible. 
But  eren  if  it  be  oonceded  that  the  require- 
ments referred  to  do  apply,  we  an  of  the  opin- 
ion that  the  JurisdlcUoo  oTer  the  subiect  mat- 
ter having  attached,  any  informalities  aa  to 
notices,  advertisements,  eta,  In  the  subeequent 
proceedings  of  the  court,  cannot  oust  that 
^J  3<i>^'<^^^o°'  They.are,  at  most,  orors  which 
could  be  corrected  on  appeal,  or  aroided  In  a 
direct  action  of  annulment,  as  expressly  pro- 
Tided  in  the  articles  of  the  Oode  aboTe  cited, 
but  cannot  be  made  the  grounds  on  which  the 
decree  of  the  court  can  Im  collaterally  assailed. 

Our  conclusion  on  this  branch  of  the  case  is 
fully  borne  out  by  manv  dedsioos  of  this 
court,  two  of  which  are  ated  abore.  In  M 
mti  T.  Tamer,  88  0.  8.  16  Wall  868  [81:848: 
Mr.  Ju9He$  Swayne,  speaking  for  the  oo 
said:  "Jurisdlctloo  is  authorify  to  hear 
determine.  It  is  an  axiomatic  proposition  thai 
when  Jurisdiction  has  attached,  whatever  er* 
rors  mav  subsequently  occur  In  Its  exercise,  the 
proceeding,  being  coram  judia.  can  be  ins* 
peached  collaterally  only  for  fraud.  In  all 
other  reanects  It  Is  as  conclusive  as  if  It  were 
irreversible  in  a  proceeding_  for  error."  Orig- 
non  V.  AatoT.  48  U.  8.  8  How.  819,  887,  8^, 
841  [11:888,  890,  891,  298],  was,  like  this,  a 
case  of  a  sale  by  an  administrator.  The  court, 
in  iu  opinion,  said:  "The  whole  meriU  of  the 
controversy  depend  on  one  single  question,  Had 
the  County  Court  of  Brown  Coun^  lurlsdictlon 
of  the  subject  on  which  th^  acted?  .  .  .  Nor 
la  it  neceaiary  that  a  full  or  perfect  account 
shouki  appear  in  the  recorda  of  Uie  contents  of 
papers  on  file,  or  the  Judgment  of  the  court 
on  matters  preliminary  to  a  final  order;  it  Is 
enough  that  there  be  something  of  record  which 
shows  the  subject  matter  before  the  court,  and 
their  action  upon  it,  that  their  Judicial  power 
arose  and  was  eierdsed  by  a  definitive  order, 
sentence  or  decree.  .  .  .  The  granting  the 
license  to  sell  is  aa  adjudication  upon  lUl  the 
facts  necessary  to  give  iurifdictipn.  and  wh^h- 
er  they  existed  or  not  Is  wholly  Immaterial,  If 
DO  appeal  is  taken;  the  rule  Is  the  sam^  wheth- 
er the  law  elves  an  appeal  or  not;  if  none  Is 
given  from  toe  final  decree,  it  Is  conclusive  on 
all  whom  It  ooocems.  .  .  .  The  couijt  having 
power  to  make  the  decree.  It  can  be  Impeachea 
only  bv  Jraod  In  the  pwty  who  obtains  it.    81 


Pet  799  [8:661].  A  purchsser  under 
It  Is  not  bound  to  look  bqrood  the  decree;  If 
there  Is  error  in  it,  of  the  most  palpable  kind. 
If  the  court  which  rendered  it  have.  In  the  ex- 
ercise of  lurlsdictlon,  disregarded,  mlsooo- 
stmed  or  dnobeyed  the  plain  provisions  of  the 
law  which  nve  them  the  power  to  hear  and 
determine  the  caae  before  them,  the  title  of  a 
purchaser  Is  as  much  protected  ss  if  the  adjud- 
Icatkm  would  stand  the  test  of  a  writ  of 
error."  The  following  anthorities  are  strong 
in  support  of  the  general  proposition  under 
ooDsraaratkMU    Tktm^mn  v.  TWm^  87  U.  8. 

US  U.  8. 


8  Pet  167  [7:  881] ;  Mohr  T.  MamUrrt,  101 
U.  8.  417  [86:  1088];  QmuUck  t.  Ortnifyrd. 
$upra;  FhreiUine  t.  Barton,  69  U.  8.  8  WaO. 
810  [17:  788];  HUm  T.  BitM$,  186  U.  a  619 
[84:68lJ. 

The  adjudications  of  the  8apreme  Court  of 
Louisiana  are  in  entire  harmony  with  thoee 
decisions.  It  has  long  been  a  fundamental 
principle  of  Uw  In  that  Sute  that  "the  pur- 
chaser at  a  sale  under  the  order  of  a  probate 
court,  which  is  a  Judicial  sale.  Is  not  bound  to 
look  beyond  the  decree  recognixing  its  neoes- 
si^.  He  must  look  to  the  5u1sdictkm  of  the 
court;  but  the  truth  of  the  record  concerning 
matters  within  its  Jurisdiction  cannot  be  dls- 

Cited."  8  Hen.  Dig.  1494,  par.  6,  citing  a 
Dg  Ust  of  aathoriti^ 

One  of  the  leading  cases  Is  Latanns  t.  Jfo- 
reau,  18  La.  481,  486.  In  that  case  the  heirs 
brought  an  action  of  ejectment  in  the  district 
court  asainst  the  purchasers  at  a  sale  made  by 
order  oi  the  probate  court  of  the  real  estate  of 
their  ancestor,  and  recovered  Judgment  Up- 
on appeal  the  Supreme  Court  of  the  State  re- 
versea  that  Judgment,  thus  upholding  the  title 
aoquired  at  the  succession  sale.  In  its  opinion 
the  court  said:  "We  place  our  decision  on 
the  broad  ground  that  sales  directed  or  author- 
ised by  the  court  of  probates  are  Judicial  sales 
to  all  legal  intents  and  purposes.  It  wss  so  de- 
cided by  this  court  in  the  cases  already  aUuded 
10,  and  the  principle  Is  recognized  in  that  of 
Pintard  v.  DeyrU,  8  Mart  KT  S.  88.  Art  114« 
p.  866,  of  the  old  CivH  Code,  also  seems  to 
recognise  it  and  It  Is  a  textual  proTlsion  of  the 
Lou&iana  Code,  included  In  art  1868.  The 
necessity  and  wisdom  for  such  a  rule  of  prop- 
erty has  long  been  felt  and  acknowledged 
In  the  most  important  States  ot  the  Union,  and 
none  Is  better  settled  by  the  decisions  of  their 
courts.  They  all  mainUin  .  .  .  that  a  Judg- 
ment, decree,  sentence  or  order  passed  by  a 
competent  jurisdiction,  which  creates  or 
changes  a  title  or  any  Intereat  in  aa  estate,  is 
not  only  final  as  to  the  parties  themselves  and 
all  claiming  under  them,  but  furnishes  conclu- 
sive evidence  to  all  manxind  that  the  right  or 
interest  belonxs  to  the  party  to  whom  the 
court  adjudgea  it* 

In  mdtrm  v.  AM,  10  Bob.  896,  898,  the 
oourtsald:  "  It  is  now  well  settled  that  where 
there  is  a  formal  decree  of  the  court  of  pro- 
bates, recognising  the  naoeMltT  of  selling  the 
property  inneritea  by  minors  Cor  the  payment 
of  oeblsof  the  succession,  and  giving  an  oppor- 
tunity to  the  attorney  of  the  absent  hens  to 
show  that  in  fact  no  audi  naoeMlty  existed,  the 
purdiaser  Is  not  bound  to  look  beyond  the  de- 
cree. The  want  of  a  sufflctet  time  for  adver- 
tising between  the  reodltkMi  of  the  Judgment 
of  the  court  of  probatea  and  the  ssle  is  a  de- 
fect which  the  Act  of  1884|  lelative  to  adver- 
tisements,wasexpresdymaaetoiemedy.  The 
plea  of  preacrlptloo  (five  year^  woukf  prevafl 
as  to  that" 

InBfoXiT.  WoUih.  11  Boh,  67. 71,  the  court 
said:  "  The  whole  controversy  turns  upon  the 
two  first  questions  here  piesented,  to  wU,  the 
Jurisdiction  of  the  Court  of  Probatea  of  the 
Pariah  of  Jefferson,  and,  if  It  had  such  Jurlsdio- 
tioo,  whether  Walden  was  a  purchaser  at  a  Ju- 
dicial sale;  for  if  that  court  had  Juriadlction. 
we  win  not  go  behind  Its  Judgment  to  Inquire 
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with  original  and  exclusiye  jurisdiction  over 
the  administration  of  vacant  and  intestate  sac- 
cessions,  such  as  the  allegations  of  the  bill 
show  this  to  have  been.  They  do  not  differ  very 
materially  from  the  laws  of  most  of  the  States 
regulating  probate  matters,  ^he  general  prin- 
ciples of  probate  Jurisdict^n  ana  practice,  as 
settled  by  a  long  series  of  decisions  in  the  state 
courts  and  in  the  courts  of  the  United  Htates,  are 
applicable  to  the  powers  and  proceedings  of 
the  parish  courts  of  Louisiana,  and  have  oeen 
recognized  and  enforced  by  the  Supreme  Court 
of  that  State.  They  also  show  that,  under  the 
averments  of  the  oill,  the  Parish  Court  of 
Washington  Parish  had  lurisdiction  of  the  suc- 
cession of  Robert  M.  Simmons.  The  succes- 
sion had  been  open  for  over  forty  years,  and 
DO  one  had  claims  it;  nor  did  any  of  the  com- 
plainants as  heirs  accept  it,  either  expressly  in 
writing  or  by  judicial  proceeding,  or  tacitly 
by  doing  any  act  which  jiecessanly  supposed 
their  intention  to  accept.  It  was  very  prop- 
erly adjudicated  to  be  vacant,  and  was  admin- 
istered as  such.  Washington  Parish  was  the 
one  in  which  the  deceased  was  domiciled  at  the 
date  of  his  death,  and  the  succession,  being 
less  than  $500  in  value,  was  administered  un- 
der section  1190  of  the  Code.  The  petition,  in 
reciting  that  *  'Robert  M.  Simmons  departed  this 
life  in  said  parish  many  years  since  .  .  .  leav- 
ing some  property  consisting  of  an  old  deferred 
unlocated  purchase  land  claim,**  and  that  the 
same  was  less  than  $600  in  value,  and  pray ing  for 
an  inventory, appraisement  and  sale  to  pay  d^ts, 
etc.,  set  forth  the  necessary  jurisdictional  facts 
to  warrant  the  court  in  proceeding  to  adminis- 
ter the  estate.  The  court,  therefore,  had  before 
it  in  the  petition  the  death  of  Simmons  within 
the  parish,  his  intestacy,  the  possession  of 
property  and  the  smallness  of  the  estate.  The 
order  granting  letters  of  administration  was  a 
judicial  determination  of  the  existence  of  all 
those  facts.  Admitting  all  the  facts  well 
pleaded  in  the  complaint  to  be  true,  as  we  are 
bound  to  do  on  demurrer,  it  is  our  opinion  that 
the  Parish  Court  of  Washington  Parish  had  a 
clear  and  unquestionable  junsdiction  of  the  in- 
testate estate  or  tuocession  of  Robert  M.  Sim- 
mons. 

But  it  is  contended  that  the  irregularities  and 
failures  to  comply  with  the  law  in  the  pro- 
bate proceedings  ousted  the  court  of  its  juris- 
diction and  rendered  the  decree  of  sale  and  the 
sale  itself  invalid.  We  wlU  proceed  to  con- 
sider these  alleged  failures,  so  far  ■•  they  affect 
the  jurisdiction,  in  the  order  in  which  uiey  are 
statM  in  counsers  brief.  The  first  is,  that  the 
proceeding  is  void,  because  the  appointment  of 
an  adminutrator  was  made  before  the  inven- 
tory of  the  estate  was  ordered,  contrary  to  art 
1190  of  the  Louisiana  Code,  which  permits 
such  appointment  to  be  made  only  after  an  in- 
ventory is  ordered.  The  answer  to  this  is,  that 
the  court  directed  an  Inventory  and  appdnted 
an  administrator  in  the  same  order,  and  that 
on  the  next  day  the  inventory  was  filed,  upon 
which  the  court  based  its  order  directing  the 
sale  to  be  made.  This  was,  in  effect,  a  com- 
pliance with  the  Statute,  and  the  objection  la 
more  technical  than  substantial.  The  next 
p(^t  relied  on  to  show  the  invalidity  of  the 
proceedings  Is,  that  the  administrator  appointed 
by  the  court  was  not  the  public  administrator. 


who,  under  the  law  of  Louisiana  then  in  force, 
was  the  only  person  to  whom  such  adminis- 
tration could  be  committed.  This  point  baa 
been  considered  in  two  cases  before  this  court, 
and  in  each  was  held  to  be  without  merit  Cam- 
stock  V.  Orawford,  70 U.  S.  8  Wall.  896.  iOSYlS: 
84,  87];  MeNttt  v.  Turner,  88  U.  S.  16  Wall 
852, 868  [21;  841, 847].  In  the  former  of  these 
cases  the  question  before  the  court  was  as  ta> 
the  validi^  of  an  administrator's  sale  in  the 
Territory  of  Wisconsin.  The  Statute  of  the 
Territory  provided  that  there  should  be  ap- 
pointed by  the  governor,  in  and  for  each  coun- 
ty, a  person  known  aa  "  the  public  administra- 
tor "  therein;  and  it  further  required  that  the 
administration  of  a  nonresident  intestate  shall 
be  granted  to  such  public  administrator  of  the 
county  in  which  the  nonresident  Intestate  died. 
It  was  contended  in  that  case,  as  it  is  here, 
that  the  sale  was  invalid,  because  the  admin- 
istrator appointed  by  the  probate  court  was  doc 
the  public  administrator.  The  court,  io  answer 
to  this  contention,  said,  Mr.  Justice  Field  de- 
livering the  opinion:  "  It  is  well  seUled  that 
when  Uie  jurisdiction  of  a  court  of  limited  and 
special  authority  appears  upon  the  face  of  ila 
proceedings.  Its  action  cannot  be  collaterally 
attacked  for  mere  error  or  irregularity.  The 
jurisdiction  appearing,  the  same  presomptioo 
of  law  arises  that  It  was  rightly  exerdaed  a* 
prevails  with  reference  to  the  action  of  a  court 
of  superior  and  seneral  authority.  .  .  Wbether 
there  was  a  widow  of  the  deceased,  or  any  next 
of  kin,  or  creditor,  who  was  a  premier  persoa 
to  receive  letters,  if  he  had  applied  for  tbeoa, 
or  whether  there  was  any  public  administrator 
in  office  authorized  or  fit  to  take  charge  of  the 
estate,  or  to  which  of  these  several  parties  H 
was  meet  that  the  administration  ahoukl  be  In- 
trusted, were  matters  for  the  consideration  and 
determination  of  the  court,  and  its  action  in- 
specting them,  however  Irr^lar,  eanooc  be 
impeached  collaterally. "  In  the  case  of  MtJSUt 
V.  Turner,  eupra,  the  same  question,  under  a 
similar  statute,  was  presented  and  decided  tm 
the  same  way. 

Another  ground  la  that  art  1116  of  tbt 
Louisiana  Code  required  ten  day^  puldic  notirs 
before  the  appointment  of  an  adminlstrmtar; 
that,  according  to  the  allegatloiia  of  the  bilU 
no  notice  of  ttie  appointment  in  the  proceed- 
ings under  conrideration  was  given;  and  thai 
under  art.  1167  of  the  same  Code  piupeitf  be- 
longing to  vacant  successions  ooold  oasj  hs 
sola  at  public  auction  after  ten  days'  advtirtiss 
ment  for  movables  and  thirty  dayr  for  Immov- 
ablea.  We  do  not  think  that  the  reqaireme»lB 
in  arts.  1116  and  1167,  as  to  advertinsDCfitt^ 
apply  to  the  proceedings  In  qoestioo,  whk^ 
were  instituted  under  art  1190.  That  article^ 
as  we  hsve  seen,  provides  ss  foUoms 

"Alt  1190.    If  asocoeasloBlssosmaOorii 
so  much  In  debt  that  no  one  wQl  mooepi  tks 
curatorship  of  It,  the  judge  of  the  plaoe 
the  succession  Is  opened,  after  havmg  c 
an  inventory  of  the  effects  composing  H, 
appoint  Uie  district  attorney  of  tlie  AsCr 
the  district  attorney  pro  isatpgri  of  tbe 
curator  of  said  suocMon,  who  shall 
effects  to  be  sold,  and  the  proceeda  Id  be 

Elied  to  the  payment  of  Its  oebis;  the  w 
e  done  in  as  sommsiy  a  maansr  as  poartls 
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dlminlib  cotU;  profided,  that  thia  aitlcla  If  noi 
to  apply  to  tucceHioDt  amoantliig  to  more 
than  flvo  handnd  doUaraL" 

The  biatofy  of  thia  proflaloD  leada  to  the 
oondoaioD  toal  H  waa  the  intentloQ  of  the  Le^ 
ftalatore  that  the  admlniatratloD  of  auch  amau 
auooeailons  aboald  be  granted  without  prerloua 
notice,  and  that  the  aettlement  of  them  ahoold 
be  done  in  aa  aommary  a  manner  aa  poadble. 
But  eTen  if  it  be  conoeded  that  the  require- 
oienta  referred  to  do  apply,  we  ate  of  the  opin- 
ion that,  the  JuriadlcUon  oTer  the  aubiect  mat- 
ter haTing  attached,  any  Informalitiea  aa  to 
notloea,  aoVertlaementa,  etc.,  In  the  anhaequent 
prooeedinga  of  the  court,  cannot  ouat  that 
Jurisdiction.  They.are,  at  moat,  orora  which 
could  be  corrected  on  appeal,  or  avoided  in  a 
direct  action  of  annulment,  aa  ezpreaaly  pro- 
Tided  in  the  artldea  of  the  Code  aboTe  dted, 
but  cannot  be  made  the  grounda  on  which  the 
decree  of  the  court  can  Im  collaterally  aaaailed. 

Our  conduaion  on  this  branch  of  the  caae  la 
fully  borne  out  by  manr  dedaiooa  of  tUa 
court,  two  of  which  are  dted  aboTe.  In  1^ 
mu  ▼.  Tamer,  88  0.  8. 16  Wall  868  [81:8481 
Mr,  JuiHf  Swayne,  apeaUng  for  the  oourL 
aaid:  "Jurladiction  \a  authorify  to  hear  and 
determine.  It  la  an  axiomatic  propodtlon  thai 
when  Jurladiction  haa  attached,  whatever  er* 
rors  mav  tubaeouently  occur  In  Ita  ezerolae,  the 
proceeding,  being  coram  Judic$j  can  be  ioa* 
peached  collaterally  only  for  fraud.  In  all 
other  reaoecta  It  la  aa  condualve  aa  if  It  were 
irre?erslbie  In  a  proceeding  for  error."  Orith 
moH  v.  Aiiar,  48  U.  8.  8  How.  819,  887,  840, 
841  [11:888,  890,  891,  298],  waa,  like  this,  a 
case  of  a  aale  by  an  administrator.  The  court, 
io  iu  opinion,  aaid:  "The  whole  merlu  of  the 
controveray  depend  onooealnglequeatlon.  Had 
the  County  Court  of  Brown  County  lurladictlon 
of  the  aubject  on  which  th^  acted?  .  .  .  Nor 
la  it  neccasary  that  a  full  or  perfect  account 
ahould  appear  in  the  reoorda  of  the  oootenta  of 
papera  on  file,  or  the  Jndipnent  of  the  court 
on  matters  preliminary  to  a  final  order;  It  la 
enough  that  there  be  something  of  record  which 
ahowa  the  aubject  matter  before  the  court,  and 
their  action  upon  it,  that  their  Judidal  power 
aroae  and  waa  eierclaed  by  a  definitive  order, 
aentence  or  decree.  .  .  .  The  granting  the 
lloenae  to  sell  la  an  adjudication  upon  lUl  the 
facta  necessary  to  give  iurifdiction.  and  wh^h- 
er  they  exiated  or  not  la  wholly  immaterial,  if 
DO  nppeal  la  taken;  the  rule  la  Che  aam^  wheth- 
er the  Uw  ciTea  an  appeal  or  not;  if  none  la 
given  from  toe  final  decree.  It  la  condualTe  on 
all  whom  it  ooneema.  .  .  .  The  couijt  having 
power  to  make  the  decree,  it  can  be  impeachea 
only  tiy  fraud  in  the  party  who  obtaina  it.  81 
U.  8.  6  Pet  799  [8:661].  A  purchaaer  under 
it  la  not  bound  to  look  bqrood  the  decree;  if 
there  la  error  in  it,  of  the  moat  palpable  kind, 
if  the  court  which  rendered  It  have,  in  the  ex- 
•rdae  of  iurladlction,  diaregarded,  miaooQ* 
atmed  or  dnobeyed  the  plain  provialooa  of  the 
law  which  nve  them  the  power  to  hear  and 
determine  Uie  caae  before  them.  Um  title  of  a 
purchaaer  la  aa  much  protected  aa  if  the  adjod* 
IcatioB  wookl  atand  the  teat  of  a  writ  of 
error. "  The  following  authoritiea  are  atroog 
fo  anpport  of  the  general  propodtlon  under 
conaldmtioiu    ITkompmn  v.  TWirm,  87  U.  8. 
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8  Pet  157  VL  8811 ;  Mohr  t.  Mamierv,  101 
U.  8.  417  [86:  1088];  Canuioek  v.  Ortnifyrd. 
•upra:  FhreiUin$  t.  B<^nan,  69  U.  8.  8  WaU. 
810  [17:  788];  Tkam  r.  BUikU,  186  U.  8.  519 
[84:68lJ. 

The  adjudicationa  of  the  8opreme  Court  of 
Louialana  are  In  entire  harmony  with  thoaa 
deddona.  It  haa  long  been  a  fundamental 
prindple  of  Uw  in  that  8ute  that  "the  pur- 
chaaer at  a  sale  under  the  order  of  aprooate 
court,  which  Is  a  Judicial  aale,  la  not  bound  to 
look  beyond  the  decree  recognidng  Ita  neoea- 
witj.  He  muat  look  to  the  ^rladictton  of  the 
court;  but  the  truth  of  the  record  concerning 
matters  within  Its  Jurisdiction  cannot  be  dla- 

Suted."  8  Hen.  Dig.  1494,  par.  5,  dting  a 
»Dg  Uat  of  authoriti^ 

One  of  the  leading  caaea  la  Lalanns  v.  Jfo- 
rmu,  18  La.  481.  486.  In  that  caae  the  hdrs 
brought  an  action  of  ejectment  la  the  diatrlct 
court  asainat  the  purchaaera  at  a  aale  made  by 
order  or  the  probate  court  of  the  real  eatate  of 
their  anceator,  and  recovered  Judgment  Up- 
on appeal  the  8upreme  Court  of  the  State  re- 
versea  that  Judgment,  thua  upholding  the  title 
aoquired  at  the  auccesalon  aale.  In  ita  opinion 
the  court  said:  "We  place  our  dedaion  on 
the  broad  ground  that  salea  directed  or  author- 
ised bv  the  court  of  probatea  are  Judicial  aalea 
to  all  legal  intenta  and  purpoaea.  it  waa  ao  de- 
cided by  thia  court  in  tne  caaea  already  alluded 
10,  and  the  prindple  Is  recognized  in  that  of 
A'ntardv.  ^ra,8MartKS.88.  Art  114« 
p.  866,  of  the  old  Civfl  Code,  alao  aeema  to 
reoogniie  It  and  It  la  a  textual  provialon  of  the 
Lou&iana  Code,  included  in  art  1868.  The 
neceadty  and  wiadom  for  auch  a  rule  of  prop- 
erty has  long  been  fdt  and  acknowledged 
In  the  moat  important  Statea  ot  the  Union,  and 
none  is  better  settled  by  the  deddona  of  their 
oourta.  They  all  malnUin  .  .  .  that  a  Judg- 
ment, decree,  aentence  or  order  passed  by  a 
competent  jurisdiction,  which  createa  or 
chai^;ea  a  title  or  any  Intereat  in  an  eatate,  la 
not  only  final  aa  to  the  partiea  tbemadvea  and 
aD  claiming  under  them,  but  f  umiahea  condu- 
dve  evidence  to  all  mankind  that  the  right  or 
intereat  bdonn  to  the  party  to  whom  the 
court  adjudgea  it" 

In  rJdmm  v.  Bird,  10  Rob.  896,  898,  the 
coortsaid:  "  It  is  now  well  settled  that  where 
there  Is  a  formal  decree  of  the  court  of  pro- 
batea, recognidng  the  neoesdtT  of  selling  the 
property  Imierited  by  minora  Cor  the  payment 
of  detita  of  the  auGoeeaion.  and  giving  an  oppor- 
tunity to  the  attorney  of  the  abaent  hens  to 
dmw  that  In  fact  no  auch  neceadty  exiated,  the 
purdiaaeria  not  bound  to  look  beyond  the  de- 
cree. The  vrant  of  a  aufflctet  time  for  adver- 
tiaing  between  the  reoditloo  of  the  Judgment 
of  the  court  of  probatea  and  the  aale  is  a  de- 
fect which  the  Act  of  1884|  lelatlve  to  adver- 
tiaementa,  waa  exnreasly  made  to  remedy.  The 
plea  of  preacriptMo  (five  year^  would  prevafl 
aa  to  that* 

JnBeaUw.  WoUen,  11  Rob. 67. 78,  thecourt 
aaid:  "  The  whole  controversy  tuma  upon  the 
two  first  queationa  here  preeented,  to  wit  the 
Jurladiction  of  the  Court  of  Probatea  of  the 
Partah  of  Jefferson,  and,  if  it  had  auch  Jurisdio- 
tioo.  whether  Walden  waa  a  purchaaer  at  a  Ju- 
dicial sale;  for  if  that  court  bad  Jurladiction, 
we  win  not  go  behind  ita  Judgment  to  Inquire 
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whether  there  was  legal  eTidence:of  a  debt,  or, 
in  other  words,  a  Deceasity  for  the  sale,  etc." 

Id  MicM  ▼.  Michel,  11  La.  154,  the  court  held 
that  the  purchaser  is  not  bound  to  look  beyond 
the  decree  of  the  court  of  probates  recocniziDg 
the  necessir^  of  the  sale.  See  also  MeUuUaugfi 
7.  Minor,  2  La.  Ann.  466;  Wright  v.  Cwn- 
mings,  19  La.  Ann.  858;  Sie&more  v.  Wedge,  20 
La.  Ann.  124;  Wisdom  7.  Butkner^  81  La.  Ann. 
52:  Oraham  ▼.  Gibson,  14  La.  146;  Ball  y. 
BaU,  16  La.  178,  182;  Shades  v.  Union  Bank, 
7  Rob.  68,  65,  66. 

A  case  of  great  importance,  in  this  connec- 
tion, is  Duson  y,  Dupre,  82  La.  Ann.  896.  That 
was  a  petitory  action  in  a  district  court,  bv  the 
curator  of  the  succession  of  one  Louis  £ilanc 
and  the  attorney  for  the  absent  heirs  of  the 
same  succession,  to  recover  a  tract  of  land 
which  they  alleged  was  the  property  of  that 
succession.  The  defense  was,  that  the  plain- 
tiffs were  incapacitated  to  sue,  because  their 
appointment  by  the  Parish  Court  of  St  Landry 
was  an  absolute  nullity,  for  the  following 
reasons:  First.  TbatLouisBlanc  having  died 
in  the  Parish  of  Orleans,  where  he  resld^l,  the 
l*o7J  Probate  CJourt  of  St.  Landry  had  no  Jurisdic- 
tion over  his  succession.  Second,  That  Louis 
Blanc  having  left  heirs  residing  in  the  State,  the 
probate  court  could  not  treat  and  administer  his 
succession  as  a  vacant  estate.  The  case  was 
tried  on  those  exceptions,  and  the  district  court 
held  them  sufficient,  and  thereupon  dismissed 
the  action.  Upon  appeal  the  supreme  court 
reversed  that  Judgment,  and  held:  *'In  our 
opinion  the  district  judge  erred  in  allowing  this 
eoUaUral  attack  on  the  judgment  of  the  probate 
court.  .  .  .  The  late  Parish  Ck>urt  of  St 
Landry  had  probate  jurisdiction,  and  was  ex- 
clusively competent  to  grant  and  issue  letters 
of  ad mioist  ration  In  all  successions  properly 
opened  in  that  court  Defendants  contend  that 
this  succession  was  not  properly  opened  in  that 
court,  for  the  reasons  urged  in  their  exceptions. 
This  denial  presents  a  question  of  fact:  that  the 
deceased  was  not  a  resident  of  this  parish,  and 
that  having  left  heirs  who  were  residents  of  this 
State,  his  succession  was  not  Tacant  so  as  to 
necessitate  or  Justify  the  appointment  of  a  cu- 
rator. •  .  .  These  questions  can  be  looked  into 
and  adjudicated  upon  only  in  a  direct  action 
before  the  same  court,  or  oefore  the  tribunal 
now  Tested  with  original  probate  jurisdiction 
in  the  Parish  of  St  Landry.  No  principle  of 
oar  JurisprudeBce  if  more  firmly  established 
than  the  following:  lietters  of  administration 
make  full  proof  of  the  party's  capacity  until 
th^  be  revoked.  They  must  have  their  effect, 
and  the  regularity  of  the  proc^dings  on  which 
they  issued  cannot  be  examined  collaterally.' 
This  rule  was  laid  down  in  the  early  days  of 
our  Jurisprudence,  and  has  been  sanctioned, 
conflrmed  and  consecrated  by  an  unbroken 
line  of  decisions  of  this  court  down  to  the 
present  day,**— citing  a  long  list  of  authorities. 

The  cases  dted  by  counsel  for  appellants, 
instead  of  militating  against  the  doctrine  of  the 
cases  abofa  referred  to,  are  in  reality  in  har- 
mony with  tbam.  Many  of  them  were  cases  in 
wbiSi  the  Jodflnoit  of  the  probate  court  was 
attacked  dneeUy  by  appeal  or  by  an  action  of 
nullity,  andnoleollatendly;  while  others  were 
l^gal  actloDS  of  reyendicatloii  to  try  a  title  held 
onder  a  will  alkged  to  be  invalid,  which,  under 
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the   Code,    are  expressly  authorised   to  ba 
brought  in  the  district  court 

Having  reached  the  conclusion  that  a  judg- 
ment of  a  parish  court  of  Louisiana,  renderra 
within  the  sphere  of  its  Jurisdiction,  if  biading 
upon  the  courts  of  the  several  States  and  of  the 
United  States,  the  next  question  for  oar  oon- 
sideration  relates  to  the  averments  of  fraud  in  [451 
connection  vrith  the  succession  sale.  The» 
averments,  divested  of  the  usual  epithets  of 
fraud  in  such  cases,  and  considered  apart  from 
the  allegations  of  a  lack  of  lurisdietion  in  the 
court,  and  of  Jurisdictional  defects  in  the  sub- 
sequent  proce^iings,  are  meagre  and  Indefinite 
as  to  any  particular  acts  of  fraud  upon  the  court 
or  upon  the  appellants.  They  do  not  state  any 
falsehood,  imposition  or  undue  influence  upoo 
the  court  or  any  of  its  officers.  They  are  to  the 
effect,  when  sifted,  that  a  large  number  of 
persons,  Includinj^  the  United  States  surveyor- 
general  for  Louisiana  and  his  brother,  Addisoo 
&.  Foster,  the  purchaser  of  this  cJaini,  In  1879, 
had  entered  into  agreements  to  purchase  a  great 
number  of  confirmed  private  land  cUims  la 
Louisiana,  at  succession  sales,  and  then  haya 
them  satisfied  by  certificates  of  location  under 
the  Act  of  1858;  and  that  this  sale  was  a  coo- 
summation  of  a  part  of  this  agreement  It  may 
be  proper  here  to  observe  that  the  instrunwst 
attach^  to  the  bill  as  an  exhibit  and  referred 
to  as  reciting  one  of  these  alleged  agreeiBeots^ 
says  nothing  whatever  in  relation  to  adminia> 
tration  of  vacant  successions,  or  sales  there^ 
under,  as  set  forth  in  the  bill,  and  to  that  extent 
negatives  its  averments.  Nor  do  they  roentioa 
any  fact  connected  with  such  alleged  Miec- 
ment  which  in  any  way  affected  the  Jocfidal 
proceedings  that  were  taken  in  this  adminis- 
tration or  tended  to  infiuenca  the  sale  there- 
under. 

But  waiving  everything  as  to  the  suflldeocy 
of  the  allegations  of  fraud,  the  question  ariaea. 
Do  they  furnish  any  grounds  for  the  annulment 
by  a  court  of  equity  of  the  probate  proceed- 
ings under  consideration,  for  the  purpose  of 
charging  the  defendant  as  a  trustee  for  the 
benefit  of  complainants?  We  think  not,  and 
in  this  view  we  are  sustained  by  a  number  of 
decisions  of  this  court  to  some  of  wbidi  we 
now  refer.  Christmas  v.  BusseU,  72  U.  tt.  5 
Wall.  21K)  [18:  475],  was  an  action  of  debt 
brought  in  the  United  States  Circuit  Court  for 
the  Southern  District  of  MIssisBippi,  00  a  Judg-  [4M| 
ment  obtained  against  the  defendant  In  &eo- 
tucky.  The  defendant  pleaded  that  the  Jodg> 
ment  had  been  obtained  by  the  fraud  of  the 
plaintiff.  Ademurrer  to  the  plea  having  beett 
sustained  by  that  court,  the  case  was  brought 
here  and  the  Judgment  below  afBrmed*  upo* 
the  ground  that  fraud  could  not  be  pleaded  to 
an  action  in  one  State  npoo  a  Judgment  ob- 
tained In  another. 

In  Maxwell  v.  StewaH,  88  U.  8.  tS  WaD. 
77,  81  [22:564,086],  the  very  same  qucatioo  was 
presented  to  this  court,  in  a  similar  case.  upoA 
the  same  plea,  and  this  principle  was  reafflmicd. 

In  Banie^  y.  Donoghms.  116  U.  8.  1.  4  (28: 
586,  587],  the  court  saitL  Mr.  JutHm  Gray  da^ 
liverlng  Um  opinion :  ' ' JodgmeDts  recovered  ia 
one  State  In  the  Union,  when  proved  la  the 
courts  of  another,  differ  frooi  Jodgmeota  re- 
covered  in  a  foreign  coontiy  in  DO  oioer  respert 
than  that  of  not  behig  ra^iiamlnahla  opoa  the 
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merits,  sor  impetclMible  for  fkaad  inobtainiDg 
them,  if  ttv^md  bj  a  court  haring  lariadiction 
of  the  came  aod  of  the  partiet.''--citiDff  Buck- 
fur  T.  Jlniif,  «7  U.  8.  «  Pet  592  T7:581]: 
jrJSftiMfl*  T.  (kiin,  88  U.  8. 18  Pet.  812,  S^ 
n0:177»  1881:  I/Anmr.  Kstehum,  62X1.  8.  11 
How.  16S,  176  [18:86, 658];  ChrititruuY.  29im- 
*ea,  72  U.  a  6  Wall  290.  805  [18:475,  4801; 
Th&mpmn  T.  Whiiman,  86  U.  a  18  WaU.  457 
[21:8W]. 

The  case  of  Brodmel^i  Witt,  88  U.  8.  21 
Wall.  503  rSO:5991,  apon  this  point  ii  alMO- 
lately  conciotive  against  the  appellants.  Thai 
was  a  bill  in  equity  brought  Vj  the  alleged 
beira^at-law  of  Broderick  to  set  aside  and  annul 
the  probate  of  his  wfll  in  the  probate  court  of 
California,  snd  to  reooTer  the  property  belongs 
ing  to  his  estate,  or  to  have  the  purchasers  al 
the  executor's  sale  thereof,  and  those  deriying 
title  from  them,  chsrged  aa  trustees  for  the 
benefit  of  complainants.  The  bill  alleml  that 
the  wHl  was  forged;  that  the  grant  or  letters 
testamentary  and  the  orden  for  the  sale  of  the 
property  were  obtained  by  fraud,  all  of  which 
prooeeaings,  as  well  ss  the  death  of  the  deced- 
ent, were  unknown  to  the  complainants  unto 
within  three  years  before  the  filing  of  the  bill. 
A  demurrer  to  the  bfll  was  OTerrmed  and  the 
case  wss  appesled  to  this  court  It  was  held, 
Mr.  JuiUee  Bradley  deliyering  the  opinion,  that 
a  ooart  of  ecniity  wHl  not  entertain  Jurisdiction 
lo  set  sdde  the  probate  of  a  will,  on  the  ground 
of  fraud,  mistake  or  forgery,  this  being  within 
the  exclusive  iurisdictlon  <a  the  probate  court; 
and  that  It  will  not  give  relief  by  charging  the 
purchasers  at  the  executor's  lale,  under  the 
orders  of  the  probate  court,  and  those  derlylnff 
title  from  them,  ss  trustees.  In  favor  of  a  third 
penon,  alleged  to  be  defrauded  by  the  forged 
or  fraudulent  wUI,  where  the  court  of  proMte 
could  afford  relief,  in  whole  or  In  part 

With  the  single  exception  that  that  case  was 
brought  to  set  sslde  the  probate  of  a  wfll  and 
this  was  brought  to  set  aside  the  granting  of 
letters  of  sdminlstratlon  upon  a  succession,  the 
two  cases  sre  as  much  alike  ss  two  photographs 
of  the  isme  person,  the  Unesmeots  of  Um  al- 
leged fraud  being  more  distinctly  brought  out 
lo  the  bUl  in  the  case  of  BrodeHekFt  Witt 
thanfai  the  bUl  in  this  case/  Both  were  bills  In 
equity,  brought  by  the  alleged  helrs-at-law  of 
a  decedent,  to  »et  aside  an<r  annul  a  decree  of 
a  court  of  probate,  and  all  the  subsequent  pro- 
ceedings, mdudlng  the  order  of  sale  and  the 
saleltsdf.  Both  alleged  frauds  In  the  procure- 
ment of  the  respectiye  decrees,  and  knowl- 
edge of  the  fraud  by  the  defendants— actual 
knowMn  In  the  Brvdmick  Cam,  and  con- 
struotlye  knowledge  In  this  case.  Both  showed 
a  long  period  of  delay,— nine  years  In  the  Brta- 
sriflfc  uisc»  and  eighteen  in  this  case,— six!  both 
set  op  Ignorance  of  the  facts  ss  the  excuse  for 
bches;  and  In  both  cases,  according  to  the 
ayermenU  of  the  bill  In  eacn,  the  probate  court 
had  adequate  power  to  afford  relief.  See  also 
mu  y.  Da^U.  109  U.  a  486  {27:1006].  We 
think  the  dedsioo  to  that  case  Is  appHcable  to 
the  whole  of  this  case  upon  the  question  of 
fraud,  and  thus  obylatesthenecesrity  of  adyert- 
tof  any  forlber  to  the  question  of  the  estab- 
Usnment  of  a  trust,  ss  against  the  defendant^  la 
fayor  of  the  eompialnantSL 


T.  P.  HEATH,  Tfg.  in  Wn.^ 

e. 

M.  T.  WALLAOB. 
<8ea  8.  0.  Reporter^  ed.  018^607 J 

dwamp-land  grant  to  Oaltfifrnia^AM  ^  Jy^ 
23,  JSee-cansirvetianr'ttaii/Uaiion  to  8taU 
— SKrsilf  and  pUU^udieial  naUce''4and  tub- 
Ject  tp  atef^fUni— meaning  cf  Urm$  queaUm^ 
qf  faU~-deei$ions  tf  Land  DepaHmmU-^ 
eountg  aurtegi^iiate  deemon$. 

L  Land  represented  upon  the  approved  towDthlp> 
survey  and  plat  ss  swamp  and  oveillowed  lan<t 
wtthtn  the  maanlns  of  the  Act  of  Julj  SS,  isas,, 
was,  under  the  first  oiaate  of  veotlon  i^oonllrmed- 
to  the  Stete,  without  any  oerttllaatloo  thereof  by 
the  oommfcntonsr  of  the  General  Lend  Oflloe^ 
after  one  jear  from  the  date  of  the  Act  Tlie- 
State  had  other  methodi  of  klentUloatkm  proy Id- 
ed  lyjr  the  seoond  and  fourth  olauset  of  the  Motion, 
and  If  the  landa  wevs  swamp  oould  not  tall  to  get 


&  No  lands  thonld  be  ooosldeTed  as  embraoeA 
within  the  terms  **swamp**  and  ^overflowedT  li^ 
the  flnt  ohuiM  of  teo.  4  of  the  8wamp  Land  Act  br 
mere  ImpUoatloo,  slmplj  beoanse  thej  are  de» 
scribed  In  other  terms,  whksh.  In  some  instanoeSf 
mlffht  be  equivalent  to  the  terms  presorlbed  bj 
theAot 

Sl  The  oooetruetSon  given  tea  statute  hj  those^ 
olnmed  with  the  ezeoutlon  of  It  li  entitled  t» 
moit  respeotful  oonslderallon  and  ought  not  to 
be  overruled  wtthooS  oogent  lessone. 

i.  The  eonstruetloo  hj  the  Interior  Department 
of  the  4th  section  of  theAot  of  I86S.  tlMt  land  re- 
turned  by  the  suryeyor-general  as  subject  **to 
perlodloal  ovetflow.**  and  not  as  **ewMnp  and 
overflowed,**  Is  not  subject  to  certUloatlon  to  the 
State  by  vlrtne  of  the  rstum  of  thesurveyor^ 
geooral,  li  the  proper  one. 

6.  It  li  by  reference  to  the  plat  togetber  with  the^ 
field  and  description  notes  of  the  survey,  thai  It 
li  to  be  determined  whether  or  not  the  land  wll> 
Inure  to  the  Stete,  and  be  oonllrmed«  by  virtue  of 
the  first  clause  of  eeocloo  4  of  the  Act  of  ISHL 

Mk  Tfali  court  may  take  Judicial  notice  of  ofltela^ 
stetemente  made  by  the  head  of  one  of  the 
branchei  of  the  executive  department  which 
lelato  to  the  pubttc  rsoordi  noder  hli  oontroL 
The  Land  Department  baa  not  eousldered  landa 
nwibject  to  periodical-  ovecfiow**  to  be  **swamR 
and  overfiowed**  landa. 

T.  Lands  nnibjeot  to  oveifiow.**  or  nnbiect  to 
overflow  from  slough,**  or  nsubject  to  periodical 
overflow,**  are  not  necesmrOy  such  as  come  with- 
in the  descriptive  terms  of  those  Inuring  to  ths 
State  under  the  swamp-land  grant. 

8.  The  term  **overflowed.**as  used  to  the  Swam^ 
Land  Act  baa  reference  to  those  lands  wblob  are 
overflowed  and  wlU  remain  so  without  rsolama- 
tton  or  drslnage;  while  **snh)ect  to  perlodloal 
overtow**  baa  reference  to  a  eeodlUun  wblcb 

h<nm,-r%tA  umud  SUdm  'tmU  teto  ^UdMol 
fietlot  of  tiU  loiM  of  CJU  atefsB.  Md  ^  leim  prse<oii»> 

see  note  to  Me- 


lt lei  y.  Bolbtook,  SdSOS. 

ABiO 

y.  VNagerald,  KMSa. 

see  note  tolOllerv.  Keir, 

AMtO 

ftrhmdt; 


to  Waste  y.r 


Am  to  land  grmatste  rsflreeili,  see  note  to 
P.  B.  On.  y.  AtohlMB,  T.  *  a  V.  B.On.  Msfft 
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may  or  may  not  exiit,  aod  which  wheo  It  does 
ezM  ii  of  a  temponuy  character. 

i.  The  ouestion  of  whether  or  not  lands  returned 
as  ^abject  to  periodical  overflow**  are  within  the 
descrtpttve  terms  of  those  granted  by  the  Swamp- 
Land  Act— that  Is,  whether  they  are  ^wamp  or 
oyerflowed**— Is  a  question  of  faot  properly  dd> 
terminable  by  the  Land  Department. 

M.  The  decisions  of  the  Land  Department  upon 
matters  of  faot  within  tts  jurisdlotlon  are,  in  the 
absence  of  fraud  or  imposition,  oondusiye  and 
binding  on  the  courts  of  the  country;  its  decision 
as  to  the  actual  physical  character  of  certain 
lands  is  not  subject  to  review  by  the  courts. 

IL  Surveys  and  plats  made  by  a  oounty  surveyor 
on  application  of  a  person  to  purchase  a  tract  of 
land  are  not  the  segregation  surveys  referred  to 
in  the  seoond  clause  of  the  fourth  section  of  the 
Act  of  July  28,1886. 

U.  It  seems  that  the  question,  whether  or  not  a 
survey  made  by  an  officer  of  the  State  Is  a  segre- 
gation survey  of  swamp  and  overflowed  lands  as 
defined  by  Act  of  the  State  Legislature,  Is  one  on 
which  this  court  wHl  follow  thededsioa  of  the 
state  court,  It  being  a  oonstruotlon  of  a  state 
statute. 

[No.  02ai 
6tUmittedJan.9,2891.  Dedded  Marth  £,  189U 

rr  BRROR  to  the  Supieme  Oourt  of  the 
State  of  CalifomU  to  review  a  ludgment  of 
that  court  afflrmiDg  a  Judgment  ox  one  of  the 
state  courts  of  Oalffomia  in  favor  of  defendant 
in  an  action  of  ejectment  to  recover  the  poeses- 
aion  of  160  acres  of  land  in  San  Joaquin  County 
in  that  State.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Mestri.  A.  T.  Britton  and  A.  BL  Brownet 
for  plaintiff  in  error: 

Lands  which  by  reason  of  swamp  or  over- 
flow become  unfit  for  cultivation  are  within  the 
purview  of  the  grant  of  1850. 

Merrill  ▼.  TcSin,  80  Fed.  Rep.  788:  Keeran 
T.  6'rt^,81  Cal.  461;  Than^mnj.  Thornton, 
50  CaL  142. 

The  granted  lands  are  tucb  ■•  are  made  "un- 
fit for  cultivation"  because  of  their  being 
•wamp  or  swampy,  or  subject  to  such  periods 
cal  overflows  as  to  injure  or  destroy  toe  crops 
unless  protected  by  dams  and  levees. 

EeUer  v.  Briekey,  78  111.  188;  MerrOlr.  Shea, 
80  Fed.  Rep.  748;  Beiehari  v.  Felpe,  78  U.  a 
6  WalL  160  (18:849). 

It  will  be  presumed  that  the  state  oflloers 
acted  in  strict  accordance  with  the  law. 

Bank  of  United  8(ate9  T.  Dandridffe,  86  U. 
8.  12  Wheat.  70  (6:554);  Ootualee  v.  Boa,  120 
U.  S.  606  (80:801). 

No  obligation  or  duty,  statutory  or  other- 
wise, denumded  of  the  State  any  action  what- 
ever. 

Byan  t.  Ckarter,  98  U.  8.  78, 82  (28:807, 809); 
Olaigow  v.  Eortit,  66  0.  S.  1  Black,  595-602 
(17:  110,  114);  Miller  v.  Tobin,  16  Or.  540; 
Johnson  t.  BaOou,  28  Mich.  879. 

The  State  takes  the  benefit  of  the  Statute 
without  oertiflcation. 

Stockton  T.  WiUiam$,  1  Dougl  (Mich.)  646. 

The  court  erred  in  its  conclusion  of  law 
against  title  in  the  plaintiff,  through  the  State. 

U.  S.  Rev.  Stat.  Sg  2258,  2271;  EedUu  v. 
Leonard,  85  Mich.  72;  Pieople  v.  Slate  Land 
gniee  Oomre,  28  Mich.  270;  Looney  t.  BagUy 
(Tex.)  Dec.  2,  1887;  Wineor  v.  (fOonnor,  69 
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Tex.  571;  Dodan  t.  Carr,  125  U.  S.  618  (81; 
8^. 

The  right  of  the  Sute  is  prior  In  time,  and 
is  not  lost  or  forfeited  by  the  delay  of  the 
federal  oflBcers,  without  fault  on  her  part. 

Me  Creery  v.  HaekeU,  119  U.  8.  m  (80:406); 
OrouHeif  v.  Oregon,  7  Ck>pp'8  Pub.  Land  Lawa, 
28^af^n  v.  Marke,  97  U.  S.  845  (24M0). 
'  When  there  is  no  power  or  autlutfitT  vested 
by  law  in  oflBcers  or  agents,  no  void  act  of 
theirs  can  be  cured  by  aid  of  the  doctrine  of 
estoppel.  • 

2  Herman,  Bstoppei,  1865;  ZoUman  v.  Sam 
FVandeeo,  20  Oal.  96;  Martin  t.  ZeUerbaek, 
88  (?al.  800.  ' 

Meetn.  Jajiieg  K.  Bedinfl^toa  and  Wm. 
J*  Johnstony  for  defendant  m  error: 

An  action  of  ejectment  can  be  maintained 
by  showing  that  the  land  is  of  the  character 
contemplated  by  the  grant,  and  for  this  pur- 
pose parol  testimony  as  to  the  fact  is  admia- 
sible. 

Wright  v.  BoeOerry,  121 U.  a  488  (80d089); 
Irufin  V.  San  Frandeco  Sae.  Union,  186  U.  8. 
578  (84:540). 

The  Land  Department  is  a  tribunal  of  a 
quasi  Judicial  character.  Its  dedsione  are 
judgments  of  a  court  of  competent  Jtiriadio- 
lion,  and  conclude  all  parties  and^oriea. 

JohneonY,  Totceleg,  80  U.  a  18  WalL  72 (20: 
485);  Warren  v.  Van  Brunt,  86  U.  a  19  WalL 
646  (22:219);  Shepley  v.  Co¥fan,  91  U.  8.  880 
(28:424);  Moore  t.  Bobbine,  96  U.  a  580  (24:848); 
Marquet  t.  Friebie,  101  U.  8.  478  (25:800); 
Vanee  t.  Burbank,  Id.  514  (929);  Quinbg  v. 
Conlan,  104  U.  S.  420  (26:800);  SL  Louie  SmoU, 
d  Btf.  Co,  V.  Eemp,  Id.  686  J875);  Stsel  v.  St, 
Louie  Smelt,  d  Btf.  Co.  106  U.  8.  447  (27:226); 
Baldwin  v.  Starke,  107  U.  8.  468  (27:626);  Lee 
T.  Johnson,  116  U.  8.  48  (29:570). 

Lands  not  designated  as  swamp  and  over- 
flowed did-  not  inure  to  the  State  under  tbe 
grant  of  1850  or  the  Statute  of  1866. 

Wallace  t.  California,  5  Copp's  Pub.  Land 
Laws,  22;  California  T.  United  States,  8  Land 
Dec.  521,  4  Land  Dec.  871 ;  Oalffomia  t. 
Fleming,  5  Land  Dec.  87. 

Mr.  Justice  Immmr  delivered  tbe  opinloe 
of  the  court : 

This  was  an  action  of  ejectment  in  one  of 
the  state  courts  of  California,  to  recover  the 
possession  of  a  tract  of  (»e  hundred  and  sixty 
acres  of  land  in  San  Joaquin  Oounty  in  that 
State,  particularly  described  as  the  northwest 

?uarter  of  section  28,  township  8  north,  range 
east.  Mount  Diablo  base  and  meridian. 

Tlie  plaintiff  below,  who  ia  alao  tbe  plain- 
tiff in  error,  set  up  a  title  derived  from  tbe 
State,  daiminff  that  the  land  was  a  part  of  15741 
its  swamp-land  grant,  under  the  Act  of  Sep- 
tember 28,  1850»  as  omflrmed  by  tbe  Act  of 
July  28,  1866.  The  defendant  flfed  a  generm) 
denial,  and  claimed  title  in  himself,  under 
the  Pre-emption  Lawa  of  the  United  Statee ; 
and  in  a  supplemental  answer  alleged  tbai« 
since  the  conunenoement  of  tbe  actio^  to 
wit,  on  the  1st  day  of  June,  1882,  be  bad  re- 
ceived a  patent  to  tbe  land  from  tbe  United 
States. 

A  Jury  having  been  waived,  tbe  cane  was 
tried  by  the  court,  which  made  a  speclml  And- 
ing  of  fa^  and  rendered  Judgment  in  favor 

iss  r.& 


■»«ao. 


.lo-  lo  tb.  Sag  ^S™''if»  ■"•He. 


>»';cancor^*^iIl»rwJ^    the  mowptatlon 


Datlon 

UKful 

;  for, 
Qfldeil 
t.  the 
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oembra,    is^tw  Int 


dWlooi  tai  ™i„p  i„J, .°;?','?"'«    tto» 

™.p^^d.  I  ^-.J^^;  ^a-Sf^; 


ii,'"»,r»  Mi';."-  aecret,5Ltlio  mi  of  Do.  I , 
k  !5°^il?'  IsS^  "f  tJ^o   S??"    Schura   Bald  J, 

"^>]  S:,Jrs«iil?  K"t>Si^  .<"  -i;'"? »'  i"-.  ""  »•-"  »«.  no.  „x 

bC.^    iMen^*.  In  ca«8  where  cation  to  thB  state  by  yirturnyw;!'^''"'''- 
5«M    thepij^^yod   ir  the  the  .t^T^yotneenl^       "'"'""  "•«"„/ 

=dtl'^°'P*»»a  ™*SP™!^'  **       Tbt*)  edjuaicstlen^  Coyorini  .  ««.-„ 
^  *t.  the  §i4t^  oyerflowt^  were  iiye  period^ of  ae»rly  nii^™^  ^n?*"*^- 


'  ^•txea^rjT  Tn'^h  "*  cn«i»ctw  ( of  the  decfilow  of  tWHwu!^"^  "««"• 
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who  also  adjudged  that  the  land  was  subject 
to  disposal  under  the  Pre-emption  Laws, 
mod  that  Wallace  should  be  allowed  to  per- 
fect his  pre-emption  claim  thereto.  Wallace 
afterwaras  complied  with  the  provisions  of 
the  Pre-emption  Law,  and  in  June,  1882,  re- 
ceived a  patent  to  the  land  from  the  United 
States. 

After  this  patent  was  issued,  the  State  of 
California  applied  to  the  Interior  Department 
to  have  the  land  certified  over  to  her,  by 
virtue  of  the  provisions  of  the  first  and  sec- 
ond clauses  of  the  4th  section  of  the  Act  of 
July  28,  1866,  and  the  first  and  second  clauses 
of  section  2488.  together  with  section  2479, 
of  the  Revised  Statutes.  This  application 
was  denied  by  the  commissioner  of  the  Gen- 
eral Land  Office,  April  26,  1888,  upon  the 
ground  that  a  patent  having  been  issued  to 
Wallace  for  the  tract,  the  Department  had 
no  further  jurisdiction  over  the  matter. 
That  decision  was  afilrmed  by  the  Secretary 
of  the  Interior,  March  8, 1884,  upon  the  same 
ground. 

There  Is  no  record  in  the  United  States 
Land  Department  showing  a  selection  of  this 
land  by  the  State,  as  swamp  and  overflowed 
land,  or  any  certification  thereof  to  the  State 
by  the  United  States,  except  in  so  far  as  the 
foregoing  proceedings  show  a  selection. 

The  plafntifl  insisted  in  the  court  below 
that  the  land  passed  to  the  State  of  California, 
as  swamp  ana  overflowed  land,  either  under 
the  first  clause  of  section  4  of  the  Act  of 
July  28,  1866  (14  Stat.  218),  or  under  the 
second  clause  of  the  same  section,  both  of 
which  clauses  are  substantially  embodied  in 
section  2488  of  the  Revised  Statutes;  and 
that,  therefore,  by  virtue  of  his  patent  from 
the  State,  he  had  acquired  whatever  risht  the 
State  possessed  under  either  or  both  of  those 
clauses  of  the  Statute.  They  provide  as 
follows : 

• 

''That  in  all  cases  where  township  surveys 
have  been,  or  shall  hereafter  be,  made  under 
authority  of  the  United  States,  and  the  plats 
thereof  approved,  it  shall  be  the  duty  of  the 
commissioner  of  the  General  Land  Office  to 
certify  over  to  the  State  of  California,  as 
swamp  and  overflowed,  all  the  lands  repre- 
sented as  such,  upon  such  approved  plata, 
within  one  year  from  the  passage  of  this  Act, 
or  within  one  year  from  the  return  and  ap- 
proval of  such  township  plats. 

''The  commissioner  shall  direct  the  United 
States  surveyor-general  for  the  State  of  Cali- 
fornia to  examine  the  segregation  maps  and 
surveys  of  the  swamp  and  overflowed  lands 
made  by  said  State ;  and  where  he  shall  find 
them  to  conform  to  the  system  of  surveys 
adopted  bv  the  United  States,  be  shall  con- 
struct ana  approve  township  plats  aooord- 
ingly,  and  forward  to  the  General  Land  Office 
for  approval.* 

The  Supieme  Comt  of  California  held  that 
the  State  never  acquired  any  title  to  the  tract 
under  the  flnt  clause  of  said  sectlcm  4,  be- 
cause the  land  was  not  represented  upon  the 
approve  township  plat  as  swamp  and  over- 
flowed, within  toe  meaning  of  ttie  Swamp- 
Land  Acli»  the  designation^ subject  to  peri- 
odical OTwflow*  not  Deinf  identical  witn,  or 
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equivalent  to,  the  description  of  lands  inur- 
ing to  the  State  under  those  Acts;  and  that 
the  State  did  not  acquire  anv  title  under  the 
second  clause  of  the  section  for  the  following 
reasons :  **  We  are  of  opinion  that  the  sorveya 
and  plats  made,  as  in  this  case,  under  the 
Acts  of  1868  and  1868,  on  the  application  of 
a  party  desiring  to  purchase  the  tract  sought 
to  be  purchased,  are  not  the  segregation  map* 
and  surveys  referred  to  in  tl^  Act  of  Con- 
firess  of  July  23,  1866,  and  the  section  of  the 
Revised  Statutes  above  referred  to.  Granting 
the  survey  and  plat  made  on  the  application 
of  Hart  well  to  purchase  a  specific  tract  of 
land  (the  northwest  quarter  in  controversy) 
was  a  segregation  map  and  survey,  such  aa 
is  embraced  within  the  above-quoted  clause 
from  the  Act  of  1866,  it  does  not  appear  that 
the  commissioner  gave  any  direction  to  the 
United  States  surveyor-general  for  this  State, 
as  required  by  the  Act,  or  that  if  such  order 
was  given  it  was  complied  with,  or  that  any 
township  plat  was  made  under  this  OTder,  or, 
if  made,  tnat  it  was  approved  at  the  Geiiera] 
Land  Office.* 

It  is  to  these  two  rulings  that  error  Is  as- 
signed and  argument  is  principally  directed. 
The  first  question  presented  for  our  cooaider- 
ation,  therefore,  is  this :  Was  this  land  rep- 
res^ted  upon  the  approved  township  plat, 
or  did  the  approved  township  survey  and 
plat,  including  the  field  and  descriptive  notes 
of  the  survey,  represent  it  as  swamp  and 
overflowed  land,  within  the  meaning  of  the 
Act  of  July  28,  18667  If  it  was  so  repre- 
sented, then,  under  the  first  clause  of  said 
section  4,  it  was  confirmed  to  the  State* 
without  any  certification  thereof  by  the  com- 
missioner of  the  General  Land  Office,  after 
one  year  from  the  date  of  the  Act.  H^ri^ 
V.  Boteberry,  121  U.  S.  488180:  10801 ;  TWte 
V.   WiUudt,  188  U.  8.  184_P4:  887]. 

As  held  in  T\M$  v.  WUhoit,  ntpra,  this 
section  of  the  Statute  established  rules  or 
methods  for  the  identification  of  swamp  and 
overflowed  lands  in  California  which  super- 
seded all  previous  roles  or  methods  for  that 
purpose.  The  several  rules  or  methods  pro- 
vided for  were  intended  to  meet  any  emet'- 
gency  that  might  arise,  and  thus  give  to  the 
State  all  the  swamp  and  overflowed  lands 
within  her  limits.  The  method  provided  in 
the  first  clause  was  but  one  of  several  speci- 
fied in  the  section.  But  one  thing  was  re- 
quired to  be  shown  under  this  clause  am\j 
one  kind  of  evidence  as  to  tiie  character  of 
the  lands  was  necessary— in  order  to  give  to 
the  State  the  right  to  demand  the  oertiflcatioo 
of  them  over  to  her  as  swamp  and  overflowed 
lands ;  and  that  evidence  the  United  States 
furnished  in  the  plat  of  the  survey  of  the 
township  in  whioi  the  lands  were  situated. 
An  inspection  of  the  township  plat  would 
show  whether  or  not  any  lands  in  the  lowm- 
ship  were  returned  as  swamp  and  overflowed. 
If  they  were,  that  dedgnatloii  was  enflli  Isni 
and  conclusive  evidence,  under  the  flnt 
clause  of  section  4  of  the  Ad^  to  estahliib 
the  title  of  the  State  to  them.  But  m  thai 
particular  designation  was  bat  one  of  asveral 
methods  of  identification  prescribed  by  the 
Act,  it  should  not  be  nnneoesaarilj  ertended 
beyond  its  plain  and  obviooa  laport.    Fbr 
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if  lands  which,  In  fact,  were  swamp  and 
OTerflowed,  were  not  so  designated  on  the 
approved  plat  of  the  township,  the  State  was 
not  precluded  from  claiming  them  as  swamp 
and  orertlowed,  and  having  them  identified 
bj  one  of  the  other  methods  provided  by  the 
Act  She  still  had  recourse  to  the  methods 
of  identification  provided  by  the  second  and 
fourth  clauses  of  the  section,  and  if  the  lands 
were  in  fact  swamp  could  not  fail  to  get 
them.    On  the  other  hand,  the  United  SUtes 

jftSO)  were  bound  by  the  action  of  the  surveyor  if 
be  noted  on  his  survey  that  the  lands  were 
■wamp  and  overflowed,  and  that  survey  was 
approved.  We  think,  therefore,  that  while 
the  Act  of  July  28,  1866,  may  be  called 
remedial  in  its  character,  yet  the  particular 
clause  of  the  Statute,  operating  as  it  does  in 
the  nature  of  an  estoppel  against  the  grantor, 
and  not  so  against  the  grantee,  should  not 
be  construed  as  embracing  more  than  its  terms 
will  fairly  warrant,  in  other  words,  this 
deiignation,  operating  as  an  estoppel  against 
the  United  States,  should  have  a  strict  con- 
struction. No  lands  should  be  considered  as 
embraced  within  the  terms  **  swamp  and 
overflowed"  .by  mere  implication,  simply 
because  they  may  have  been  described  in 
other  terms  which,  in  some  instances,  might 
be  equivalent  to  the  terms  prescribed  by  the 

I  Act.     If,  in  any  instance,  terms  claimed  to 

be  equivalent  to  those  prescribed  bv  the  first 
clause  of  the  fourth  section  of  tne  Act  of 
1906  can  be  shown  by  evidence  to  have  ref- 
erence to  lands  cot  contemplated  by  the 
■wamp- land  grant,  as  inuring  to  the  State 
under  that  grant,  then  such  terms  cannot  be 
considered  as  equivalent  to  the  terms  **  swamp 
and  overflowed. " 

The  question  before  as  thus  resolves  itself 
into  one  of  the  definition  of  words  or  terou, 
more  than  one  of  the  interpretation  of  a 
statute.  To  arrive  at  a  proper  determination 
of  the  question,  therefoie,  it  will  be  useful 
to  refer  to  some  of  the  adjudicattons  of  the 
Interior  Department  upon  the  subject ;  for, 
the  survey  of  the  public  lands  being  confided 
to  certain  officers  of  that  Department,  the 
meaning  of  the  descriptive  terms  used  by 
those  officers  in  performing  that  duty  is  best 
known  there.  In  one  sense,  the  language  of 
the  survey  is  tedinical,  and  it  should  there- 
foie be  taken  according  to  the  aooeptatioii 
of  those  most  Umiliar  with  its  use  and  df- 
nificance. 

In  WaOam  v.  OaHfanUa,  %  Copp's  Pub. 
Land  Uws  (1882),  1067,  1068.  Involving  the 
Mme  land  bisre  in  controversy  (the  decTsioQ 
referred  to  above  as  having  been  made  by  the 
Secretary  of  the  Interior  on  the  28th  of  De- 
cember, 1877) ,  Mr.  Secretarr  Scbun  said : 
"The  first  clause  of  the  said  4th  section  of 
tte  Act  of  1866  provides  that,  in  cases  where 
the  townships  nad  been  surveyed  by  the 

fftSl]  United  States,  and  the  plait  approved,  the 
lands  returned  as  swamp  and  ovmowed  were 
to  be  certified  to  the  dtate  without  further 
aetioQ ;  hence,  no  hearing  as  to  the  character 
of  the  land  is  necessary.  In  the  case  under 
ooosidefmtion,  however,  the  township  was 
iorveyed  by  the  United  States  prior  to  July 
28,  IMfi,  anid  the  land  is  returned  bv  the  sur- 
v«vor*fHMral  as  sobjed  to  'periodical  over- 
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flow, '  and  not  as  'swamp  and  overflowed, '  as 

Eivided  in  the  Statute ;  hence  it  is  not  sub- 
t  to  certification  to  the  State  by  virtue  of 
return  of  the  surveyor-general.  The 
State,  however,  claims  the  land  as  swamp. 
A  question  is  thus  raised  as  to  the  correct- 
ness of  the  return  of  the  officer  and  a  hearing 
is  requested  that  the  facts  in  the  case  may  be 
ascertained.  I  find  nothing  in  either  the  Act 
of  September  28.  1850,  or  Julv  28.  1866. 
which  debars  the  State  of  this  right ;  on  the 
contrary,  it  is  expressly  guaranteed  in  ths 
4th  clause  of  the  4th  section  above  quoted.* 

In  Oalifcmda  v.  UmUd  8UUe$,  decided  May 
1,  1886,  8  Land  Dec.  621,  524,  involving  part 
of  section  27,  in  the  same  township,  it  was 
said  :  **  Again,  the  approved  plat  of  survey 
of  this  to^^iship  and  the  return  of  the  deputy 
liave  been  passed  upon  by  this  Department 
in  the  case  of  WaUaoe  v.  Oal^flfmia,  involv- 
ing the  northwest  4  of  section  28,  which 
comers  upon  the  section  embracing  the  land 
in  controversy.  In  that  case,  it  was  held  that 
'the  township  was  surveyed  by  the  United 
States  prior  to  July  28,  1866.  *  and  the  land 
is  returned  by  the  surveyor-general  as  sub- 
iect  'to  periodical  overaow.'  and  not  as 
'^swamp  aiid  overflowed, '  as  provided  in  the 
Statute ;  hence,  it  is  not  subject  to  certiflca- 
tion  to  the  Stete  by  virtue  of  the  return  of 
the  surveyor-ffeneral ;  and  also  that  where  a 
question  is  raised  as  to  the  correctness  of  the 
return  of  the  officer,  a  hearing  should  be  or- 
dered in  accordance  wiUi  the  provisions  of 
the  fourth  clause  of  the  fourth  section  of  the 
Actof  July  28,  1866." 

Upon  review  of  the  same  case,  February 
5,  1866.  4  Land  Dec.  871,  it  was  said: 
"There  can  be  no  question  that  the  returns 
of  the  surveyor- general  did  not  represent  said 
land  as  swamp  and  overflowed  within  the 
meaning  of  the  Act  of  September  28,  1850. 
In  addition  to  the  adjudication  of  this  De- 
partment in  the  case  of  WaUamw.  OoMl^rmia, 
In  which  it  was  expressly  held  that  the  lana 
in  said  township  was  not  subject  to  certifica- 
tion to  the  State,  by  virtue  of  the  return  of 
the  surveyor-ceniBrai,  United  States  Deputy- 
Surveyor  Wsllaoe  testified  at  the  hearing  aa 
follows :  '  Q.  Did  you  consider  this  land  in 
Question  swamp  land  at  the  time  you  made 
that  survey?  A.  Na  I  considered  those 
distinct  from  swamp  lands ;  if  they  had  been 
swamp  lands  I  abonld  have  entered  it  so  in 
my  notes.  *  * 

In  CaUfarmim  v.  Ftmmimg,  decided  August 
7,  1686,  0  Land  Dec.  87,  88,  involving,  among 
other  lands,  part  of  the  same  quarter-section 
here  in  dispute.  It  was  said :  ^The  lands  In 
controversy  were  relumed  by  the  surveyor- 

teneral  as  'lands  subject  to  periodical  over- 
ow, '  and  hence  were  not  subject  to  certifi- 
cation to  the  State  bj  virtue  of  the  return  of 
the  surveyor-ffeneral.* 

Those  adjuoicationa.  covering  a  coossen- 
tive  period  of  nearly  nine  years,  md,  so  far 
as  can  be  jgathered  from  tne  printed  reports 
of  the  decisions  of  that  Department  relating 
to  public  lands,  being  the  only  ones  bearing 
upon  the  subject,  oo^t  to  be  taken  as  show- 
ing conclusively  the  meaning  attached  to  the 
phrase  **land  subject  to  periodical  overflow," 
by  the  officers  of  the  Department  wbon  duty 
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it  it,  and  has  been,  to  Administer  the  swamp- 
land grant. 

Moreover,  if  the  question  be  considered  in 
a  somewhat  different  liffht,  viz.,  as  the  con- 
temporaneous construction  of  a  statute  bj 
those  officers  of  the  government  whose  duty 
it  is  to  administer  it,  then  the  case  would 
seem  to  be  brought  within  the  rule  announced 
at  a  very  early  day  in  this  court,  and  reiter- 
ated in  a  very  large  number  of  cases,  that  the 
construction  given  to  a  statute  by  those 
charged  with  the  execution  of  it  is  always 
entitled  to  the  most  respectful  consideration, 
and  ought  not  to  be  overruled  without  cogent 
reasons.  For,  as  said  in  United  SUUes  v. 
Moore,  95  U.  S.  760,  768  [24:  688.  589], 
"the  officers  concerned  are  usually  able  men 
and  masters  of  the  subject.  Not  unfrequently 
they  are  the  draftsmen  of  the  laws  they  are 
afterwards  called  upon  to  interpret."  See 
Ecutinffs  dD.  R  Oo,  v.  Whitney,  182  U.  8. 
857,  866  [88 :  868,  867],  and  cases  there  cited, 
SeheU  v.  FauehS,  188  U.  8.  562  [84:  1040]. 

But  we  are  not  disposed  to  rest  our  judg- 

fSSSl      °^®^^  ^^  ^^*  branch  of  the  case  upon  the 
^  foregoing   propositions  alone.    We  are  of 

opinion  that  the  construction  by  the  Interior 
Department  of  the  clause  of  the  Act  of  Julv 
28,  1866,  which  we  are  now  considering.  Is 
the  proper  one.  Li  this  connection,  we  are 
not  unmindful  of  the  rule  that  the  field  and 
descriptive  notes  of  a  survey  form  a  part  of 
the  survey,  and  are  to  be  considered  along 
with  the  plat  of  the  townships  to  which  they 
relate.  Onuin  v.  Pimoai,  128  U.  8.  691,  696 
[82:  566,  5&].  As  already  indicated,  it  is 
by  reference  to  the  plat,  together  with  the 
field  and  descriptive  notes  of  the  survey, 
that  it  is  to  be  determined  whether  or  not  the 
land  will  inure  to  the  8tate,  and  be  confirmed, 
by  virtue  of  the  first  clause  of  section  4  of 
the  Act  of  1866.  An  inspection  of  the  field- 
notes  of  this  section  of  land  showed  that,  in 
six  different  places,  in  running  the  lines,  the 
surveyor  croraed  **  sloughs"  ranging  from  20 
to  80  links  in  width,  all  having  a  westerly 
or  northwesterly  course.  The  descriptive 
notes  showed  the  land  to  be  level,  first-rate, 
**  subject  to  overfiow, "  or  **  subject  to  overflow 
from  slough."  As  a  conclusion  from  those 
data,  the  surveyor  wrote  across  the  face  of 
that  part  of  the  plat  embracing  the  land  in 
controversy:  ''Land  subject  to  periodical 
overflow."  The  third  finding  of  fact  states 
that  those  designations  represented  that  Uie 
body  of  land  to  which  tney  applied  (and 
which  was  colored  blue  on  the  plat  to  distin- 
guish it  from  other  portions  of  the  plat)  was 
^subject  to  inundation  by  the  overflow  of 
the  Calaveras  River  and  its  branches,  and  is 
thus  rendered  incapable  of  beinff  cultivated 
for  the  raising  of  crops,  except  by  means  of 
banks  and  levees  which  have  oeen  erected  to 
prevent  the  overflow  of  the  water  during  the 
winter  and  spring  months."  This  general 
description  on  the  plat  of  the  township  must 
be  read  In  the  light  of  the  field- notes  of  the 
boundary  lines,  and  the  annotations  made 
upon  the  plat.  The  Secretary  of  the  Interior 
in  CWgbmtfa  t.  United  Statee,  8  Land  Dec. 
6S1,  fift,  ivtering  to  this  same  township 
plat.  Mid:  "Upon  the  margin  appears  this 
Bole :    'Tkm  lands  represented  upon  this  map 


as  myeei  U  periodiedl  over/low  can  be  culti- 
vated and  crops  raised  thereon,  as  returned 
by  the  deputy.'"  And  at  another  place  ha 
said  that  the  register  ''certifies  that  the  only  15^ 
land  desijniated  on  said  official  plat  as  swamp  *' 
and  overflowed  land  is  situated  in  the  north 
half  of  section  5  of  said  township,  "—thus 
showing  clearly  that  the  Department  consid- 
ered that  a  radical  distinction  existed  between 
lands  returned  as  "subject  to  periodical  over- 
flow" and  those  returned  as  "swamp  and  over- 
flowed ;"  and  showing  also  that  tnese  lands 
were  not  considered  "swamp  and  overflowed" 
lands.  We  think  we  may  take  judicial  no- 
tice of  such  ofllcial  statements  made  by  the 
head  of  one  of  the  branches  of  the  executive 
department,  especially  as  they  relate  to  the 
public  records  under  his  control.  1  Qreenleaf 
on  £v.  a  479 ;  Jonee  v.  United  Statee,  187  U. 
8.  202  [84 :  691].  and  authorities  there  cited. 
Now,  lands  "subject  to  overflow,"  or  "sub* 
ject  to  overflow  from  slough,"  or  "subject  to 
periodical  overflow,"  are  not  necessarily 
such  as  come  within  the  descriptive  terms  A 
those  inuring  to  the  State  under  the  swamp- 
land grant.  Whether  the  terms  "swamp* 
and  "overflowed,"  when  connected  by  the 
particle  "and, "  be  taken  together  as  a  general 
term  of  description  for  the  lands  granted  by 
the  Swamp-Land  Act,  or  whether  ttiose  terms 
are  separable  and  refer  to  two  different  quali- 
ties of  lands  thus  granted,  makes  little  or  no 
difference  in  this  consideration.  If  the 
former  theory  be  the  correct  one,  then  mani- 
festly the  meaning  of  the  phrase  is  entirelr  1 
different  from  the  phrase  **  subject  to  periodi- 
cal overflow."  And  if  the  latter  theorj  be 
adopted,  still  we  think  there  is  a  maiked 
distinction  between  the  terms  "overflowed" 
and  "subject  to  periodical  overflow."  The 
term  "overflowed,"  as  thus  used,  has  refer- 
ence to  a  permanent  condition  of  the  lands 
to  which  it  is  applied.  It  has  reference  to 
those  lands  which  are  overflowed  and  will 
remain  so  without  reclamation  or  drainage ; 
while  "subject  to  periodical  overflow"  has 
reference  to  a  condition  which  may  or  may 
not  exist,  and  which  when  it  does  exist  is  of 
a  temporarv  character.  It  was  never  i  ntended 
that  all  the  public  lands  which  perchance 
might  be  temporarily  overflowed  at  the  time 
of  freshets  and  high  waters,  but  whidi,  for 
the  greater  portion  of  the  year,  were  dry 
lands,  should  be  granted  to  the  several  States 
as  "swamp  and  overflowed"  lands.  At  any 
rate,  the  question  whether  or  not  lands  re-  iMl 
turned  as  "subject  to  periodical  uverflow* 
are  within  the  descriptive  terms  of  those 
granted  by  the  Swamp-Land  Act — that  ia, 
whether  they  are  "  swamp  and  overflowed,  * — 
is  a  question  of  fact  properlv  determinabla 
by  the  Land  Department,  u  is  settled  by 
an  unbroken  line  of  decisions  of  this  ooort 
in  land  jurisprudence  that  the  decisions  of 
that  Department  upon  matters  of  fact  within 
its  jurisdiction  are,  in  the  absence  of  frmod 
or  imposition,  conclusive  and  binding  on  the 
courts  of  the  country.  Johneon  v.  TWnCnr.  8 
U.  8.  18  Wall.  72  [20:  4^  :  A.  Umie  SmfiL 
dRrf.  Oo,  V.  Kemo,  104  0.  &  686  [»:  ^r^l; 
Steel  V.  8t.  Louie  meU,  d  Btf.  Oo.  106  C.  Sc 
447  [27:  2261 :  United Staietr,  Mimr,  114  U. 
8.  288  [29 :  flO],  and  many  other  oaaea.     We 
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are  of  opinion,  therefore,  that  the  decision 
of  the  liknd  Department  on  a  quettion  of  the 
actual  physical  character  of  certain  lands  is 
not  subject  to  review  br  the  courts.  And 
that  consideration  is  sufficient  to  dispoae  of 
the  first  tsslgnment  of  error  against  the  plain- 
tiff in  error. 

We  do  not  think  the  second  ssslgnment  of 
error  can  be  sustained.  The  sunrejs  and 
plats  made  upon  the  application  of  Hartwell 
to  purchase  tne  tract  were  not  the  segregation 
surreys  referred  to  in  the  second  clause  of  the 
fourth  section  of  the  Act  of  July  28,  1866. 
As  said  in  IvbU  ▼.  WOMt,  tupra,  that 
clause  **  prorided  for  the  construction  of  town- 
ship plats  where  none  preTiously  existed. 
It  required  the  ooramissioner  of  the  General 
Land  Office  to  direct  the  United  States  sur- 
Teyor- general  for  California  to  examine  the 
•emgation  maps  and  surreys  of  the  swamp 
and  overflowed  lands  made  by  the  State,  and 
directed  that  when  he  should  find  them  to 
be  in  conformity  with  the  system  of  surreys 
adopted  br  the  United  States  he  should  con- 
struct ana  approve  township  plats  accord- 
Inely,  and  f<»^rard  them  to  the  General  Land 
Omoe  for  approval."  See  also  Wright  v. 
Bimbeny,  121  U.  8.  488,  618,  614  [80:  1089, 
1046,  1047].  After  the  United  SUtes  survevs 
had  been  made,  there  was  no  necessi^  for 
any  further  sorvev  bv  the  State  in  order  to 
locate  the  swamp  lanos.  In  fact  there  could 
be  no  state  survey  after  that  date  of  any  rsc- 
ognixed  force. 
1  The  segregaticm  maps  referred  to  in  that 
clause  were  such  as  were  directed  by  the  Act 
of  the  Legislature  of  California  approved 
May  18,  1861.  Session  Laws  of  1861,  chap. 
862,  page  866.  That  Act  provided,  among 
other  tungs,  as  follows : 

''Sec  19.  The  oountv  surveyors  of  the 
several  ooonties  of  this  State  shall,  imme- 
diately after  the  organisation  of  the  board  of 
commlssiooers.  proceed  to  segregate  the 
swamp  and  ovenlowed  lands  within  their 
respective  counties  from  the  high  lands  In 
said  oountiei,  and  make  complete  maps  of 
all  the  swamp  and  overflowed  lands,  within 
their  respective  counties,  in  legal  subdivis- 
ions of  sections  and  parts  of  sections,  to- 
Ether  with  a  tabular  statement  of  all  such 
ads  as  have  been  sold  by  the  State,  and 
under  what  Act  the  same  were  sold,  of  all 
lands  claimed  and  by  whom  claimed,  and  as 
nearly  as  possible  by  what  title  the  same  are 
held,  and  file  the  said  tabular  statement  in 
the  county  recorder's  office  of  their  respect- 
ive counties,  also  transmit  duplicates  of  said 
maps  to  the  surveyor-general  of  the  State : 
PfpMtd,  htmmmr.  That  it  shall  be  discretion- 
ary with  tho  board  of  oommissioners  whether 
land  already  surveyed  and  segrefated  under 
a  fonnar  Act  for  the  sale  and  reclamation  of 
■warap  and  overflowed  lands  shall  be  segre- 
gated or  surveyed  under  this  Act.    .    .    . 

**8ee.  tl.  The  surveyor-genersl  shall  com- 
pile a  fsneral  map  of  the  State  In  duplicate, 
showing  all  the  swamp  and  overflowed  lands 
of  the  Slate  which  shall  have  been  returned 
tnr  the  county  surveyors  as  the  property  of 
the  State,  together  wi  th  the  county  boundary 
liasB whers erastng the nma.    tiashallalso| 


enter  thereon  the  number  oorreqKmdlng  with 
the  affidavit ;  he  shall  also  compile  from  the 
testimonv  received,  and  on  flle  In  his  offioe, 
a  general  schedule  of  the  swamp  lands  In 
the  State  by  their  de«aiption.  He  shall  also 
distinguish  on  said  map  the  lands  already 
sold  by  the  State  as  swamp  and  overflowed ; 
he  shall  prepare  a  report  showing  any  case 
in  which  the  swamp  lands  have  been  in- 
fringed upon  by  the  United  States  govern- 
ment surveys.* 

No  survey  such  as  described  in  tboee  sec- 
tions of  the  laws  of  California  was  ever 
made  of  the  land  in  dispute.  The  surveys 
that  were  made  upon  the  application  of 
Hartwell  to  purchase  the  tract  do  not  come 
within  that  description.  They  were.  In  re- 
ality, mere  private  surveys.  Moreover,  the 
phrase  ** segregation  surveys,*  as  used  in  the 
Act  of  1866,  means  such  segregation  surveys 
as  are  defined  and  descrlbea  by  the  aforesaid 
Act  of  the  Legislature  of  the  State,  and  are 
made  by  state  officers ;  and  It  would  seem, 
therefore,  that  whether  or  not  a  survey  made 
by  an  officer  of  the  State  is  a  segregation  sur- 
vey, as  defined  by  the  Act  of  the  State  Leris- 
lature,  is  one  on  which  this  court  will  follow 
the  decision  of  the  state  court.  It  is  in  re- 
ality a  construction  of  a  state  statute.  The 
Supreme  Court  of  the  State  has  invariably 
held  sudi  maps  or  plats  not  to  be  the  segre- 
gation maps  referreid  to  in  the  Act  of  July 
28, 1866.  dutUm  v.  FhmU,  61  Gal.  12 ;  PtppU 
V.  OowM,  60  Cal.  400.  For  these  reasons  we 
hold  that  the  second  specification  of  error 
cannot  be  sustained. 

There  are  no  other  features  of  the  case  that 
call  for  further  consideration  or  even  special 
mention.  We  soe  no  error  in  the  decision  of 
the  Supreme  Court  of  California  prejudicial 
to  the  plaintiff  in  error,  and  itM  pojfmmi  it 


totue  pj 
aflrmtl 


ABNXR  L.  MKRRTIJi,  Plf.  In  ^... 

t. 

TOWK  OF  MONnOBLLO. 
flNe>.aBeportsr%ed.e»lj 

^btsnsL  ttni^si  Av  ste^vfs*  smmmI  Asms  i%t0$€itMt 
ft#Mb— indteM  Um  icmm  nH  miapptd.  If 
r$eti9infm9aOi^Und§,flrwmdin$im§  pmm 
Uimus. 

L  TheTownoCMbotioritohad  no  authortty,  under 
the  laws  o<  Indlaaa  In  fotee  Ifaj  »,  larn,  to  IBRM 
fbrssletn  open  market  Its  nefotiehle  seoorltle^ 
la  the  fOna  of  bonds  and  eoupooafOr  thepitp» 
pose  of  retlrtaa  and  paytna  off  bonds  o<  the  Town 


toboffw 


S,  Thelmpttedpowtrefa  townin 

vpoo  thetowa  tbefurthw 
tea  negottshle  boodi  for 
theailnopen 
S.  TbettheladlBBalAwser 
tborlsid  towns  to 


that,  wtthoot 

tothetownto 

to 


[587] 


[6711 


\ 


L   TiMSi 


mt-9H 


BurSMMM  COUBT  OV  THB  UhITKD  BcATUw 


V^idtothmmgmAcf  tiie  town  does  not 
towDflDfto  motkm<m  tiie  bondt,  from 
III  wiling  tti  want  of  Mitliorltj  to  Iviie  them: 
whether  that  would  be  a  clreumetnnce  InftTor 
of  the  equitable  right  of  tiie  holden  of  tiie  boode 
to  leooTer  from  tit  town  tiie  mooej  whioh  ther 


[No.  12S.] 
Argued  Dee,  19,  it,  1890,    BeMeA  Mmreh  S, 

1891, 

F\  ERROR  to  the  Circait  Court  of  the 
(jDited  Btatet  for  the  District  of  Indiana 
to  reriew  a  Jodgment  ib  fa?or  of  defendant  in 
an  action  against  the  Town  of  Monticello, 
Indiana,  upon  its  bonds  and  coupons  purchased 
by  plaintiff  in  open  market    Affirmed. 


Statement  by  Mr.  Justice 

This  was  an  action  at  law  by  Abner  L. 
Merrill,  a  citizen  of  Massachusetts,  against 
the  Town  of  Montioello,  in  the  State  of  In- 
diana, upon  certain  bonds  and  coupons  issued 
by  the  Town  and  purchased  by  the  plaintiff 
in  open  market. 

The  bonds  and  coupons  were  in  form  like 
the  following : 

**  United  States  of  America. 

*"  No.  1.         State  of  Indiana.         $100. 

**  Funding  Bond  of  the  Town  of  Monticello. 

*^Teji  years  after  date,  the  Town  of  Monti- 
cello,  in  the  County  of  White,  State  of  In- 
diana, promises  to  pay  to  the  bearer,  at  the 
Importers'  and  Traders'  National  Bank.  New 
York,  one  hundred  dollars  in  gold,  with  in- 
terest thereon  at  the  rate  of  seven  per  cent 
per  annum,  payable  annually,  in  gold,  at 
the  same  place,  upon  presentation  of  the 
[0741  proper  coupon  hereto  attached,  without  any 
relief  whatever  from  the  Valuation  or  Ap- 
praisement Laws  of  the  State  of  Indiana. 
The  principal  of  this  bond  shall  be  due  and 
payable,  at  the  option  of  the  holder,  on  the 
nonpayment,  after  due  presentation,  of  any 
of  said  coupons,  for  ninety  davs  aiter  the 
maturity  thereof.  This  bond  is  one  of  a 
series  of  $dl,000,  authorised  by  the  said  Town 
by  an  ordinance  passed  by  the  board  of  trus- 
tees thereof,  on  the  thirteenth  day  of  May, 
1878,  for  the  purpose  of  funding  the  indebted- 
ness of  the  said  Town. 

**In  witness  whereof,  the  board  of  trustees 
of  Uie  Town  of  Monticello  have  caused  this 
bond  and  the  coupons  thereof  to  be  signed  by 
their  president  and  clerk,  and  the  seal  of 
the  Town  to  be  affixed  hereto,  at  the  said 
Town  of  Monticello,  this  twentieth  day  of 
May,  1878. 
"  Attest :    F.  Bosingor,  Clerk. 

**R.  W.  ChristT,  Preddent* 
[Copy  of  coupon.] 

''The  Town  ox  Monticello,  Indiana,  will 
pay  the  bearer,  in  gold  coin,  seven  dollars, 
without  relief  from  Valuation  or  Appraise- 
ment Laws  of  the  State  of  Indiana,  at  the 
Importers'  and  Traders'  National  Bank,  New 
York,  on  the  twentieth  day  of  May,  1880, 
being  one  year*s  interest  on  bond  No.  1. 
''Attest:  F.  Bosinger,  Clerk. 

"R.  W.  Christy,  President." 

The  coupons  numbered  2,  attached  to  each 
bond,  having  been  presented  for  payment 
when  dua»  at  the  place  specified  therein,  and 
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payment  having  been  refused,  the  plaintiiC, 
aa  the  holder  of  14S  of  the  hoods  with  ooa- 
pons  attached,  elected  to  declare  the  principal 
sum  due,  in  accordance  with  the  terms  of 
the  bonds,  and,  accordingly,  on  the  1st  of 
July,  1881,  brought  this  action  to  recover 
that  amount.  ^ 

A  demurrer  to  the  defendant's  answer  hav- 
ing  been  sustained,  it  filed  an  amendnd  an- 
swer, in  substance  as  follows :  At  the  time 
the  bonds  in  suit  were  issued  the  defendant 
was,  and  still  is,  a  municipal  corporatioD  or 
town,  duly  organized  under  the  lawa  of  In- 
diana, in  pursuance  of  a  Statute  of  that  State 
passed  June  11,  1852.  On  the  24th  of  June. 
1809,  a  petition  was  presented  to  the  board  of 
trustees  of  the  Town  by  the  school  trustees,  [STSj 
praying  for  the  issue  of  the  bonds  of  the 
Town  to  aid  in  building  a  school -bouse ;  and 
on  the  same  day  the  trustees  of  the  Town 
passed  an  ordinance  directing  that  there  be 
issued  to  the  school  trustees  $30,000  worth 
of  coupon  bonds,  of  the  denominaticn  of 
$100  each,  bearing  10  per  cent  interest,  pay- 
able annually,  which  bonds,  running  ten 
years,  were  iaraed  by  the  Town  May  1,  18<M, 
and  were  afterwaros  sold  in  open  market. 
The  principal  of  them  had  not  been  paid, 
and  they  constituted  the  only  indebtedness 
of  the  Town,  when,  on  the  11th  of  May, 
1878,  the  following  petition,  signed  by  the 
owners  of  taxable  property  in  the  Town,  was 
presented  to  the  town  trustees : 

**We,  the  undersigned,  citisens  of  the 
Town  of  Monticello,  Indiana,  anc*  owdctr  of 
the  taxable  property  therein,  respectfully 
petition  that  you,  as  trustees  of  said  Town, 
contract  a  loan  for  said  Town,  for  the  purpose 
of  paying  the  indebtedness  thereof,  in  the 
sum  of  twenty -one  thousand  dollars.* 

On  the  same  day  the  board  of  town  trustees 
passed  and  entered  of  record  the  following 
ordinance : 

"Be  it  ordained  by  the  board  of  trustees  of 
the  Town  of  Monticello,  Indiana,  That  said 
Town  issue  bonds  in  the  sum  of  tweotv-oae 
thousand  dollars,  in  denominations  of  ooe  I 

hundred  dollars,  bearing  interest  at  the  rate 
of  seven  per  centum  per  annum,  payable  in 
gold,  to  provide  the  means  with  which  to 
pay  the  indebtedness  of  said  Town.  And  be 
It  further  ordained.  That  when  said  boods 
are  issued  they  be  placed  in  the  hands  of  J. 
C.  Wilson,  a  member  of  the  board  of  trus- 
tees, for  negotiation  and  sale.  And  be  it 
further  ordained.  That  said  bonds  shall  not 
be  sold  at  a  price  less  than  ninety-four  cents 
on  the  dollar." 

In  punuanoe  of  this  ordinance,  on  the  20th 
of  May,  1878,  there  were  issued  ooupon  bonds 
of  the  Town  to  the  amount  of  $21,000,  bear- 
ing 7  per  cent  interest,  payable  annually, 
and  due  in  ten  years,  being  the  same  boo^ 
a  large  amount  of  which  are  involved  in  this 
action.  After  the  bonds  were  issued,  they 
were  delivered  to  said  J.  C.  Wilson,  who 
sold  them  and  converted  the  proceeds  thereof 
to  his  own  use,  the  Town  not  receiving  any 
benefit  therefrom. 

The  answer  further  alleged  that  on  the  90th    tmnwc 
of  May.  1878,  when  these  bonds  were  iMoed.     ^ 
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fjc- §  447;  BoUm  Jury  t.  BHtton,  82  U.  8. 15 

Wall  M6  (81: 251). 

^f<wrt.  David  Tnrpia  and  WUliftm  E. 

ufcl,  for  defendantB  in  error: 

A  municipal  corporation  can  ezerdfle  no 
power  which  is  not  in  express  terms  or  by  fair 
implication  conferred  upon  It. 

oo  J^?^'*  ▼.  Le$  Chunly,  70  U.  S.  8  Wall. 
«5Y  (18:  177). 

The  power  to  make  and  issue  bonds,  eren 
wnen  expressly  wanted,  does  not  imply  a  power 
to  negotiate  and  sell  such  bonds. 

^rf»  y    Genoa,  28  N.  Y.  488;  Gould  v. 

^t^'Vf'.^  ^-  Y-  *^'  ^  ^>«»H  N«^.  Inst 
^  ed.)  488;  ^«eftiMm  v.  Bute^,  8  Kui.  104; 
^vuu  OoufUif  Ct.  T.  ^<nMiiYf,  18  Bush,  102: 
^J%/y^  ▼•  iWtttfm  82  U.  8.  15  Wai  686 

W^hen  a  particular  method  of  exerdsing'any 
corporate  power  of  a  municipality  is  prescribed 
bj  statute,  no  other  can  be  adopted. 

^nUiony  ▼.  Jaupet  County,  101  U.  8.  887 
(25:  1008);  Ogden  v.  Danieii  Otmntu,  102  U.  8. 
684  (26:263):  WdU  y.  P&ntotoc  Oounty  Supn. 
la.  625  (122).  '      ^ 

CSorporate  powers  cannot  be  enUu'ged  by  by- 
la^v  and  ordinanoes. 

..T^^SP'P^^  ^-  CfeifToB,  68  U.  8.  22  How.  422 
(16:  887);  Bavl  ▼.  EenMha,  22  Wis.  266;  ^»- 
**«»  ▼.  Unimk  Mut.  F.  Ins.  Oo,  87  Me.  256; 
Kateenberffer  t.  Aberdeen,  121  U.  a  172 
(80:  911). 

Ifo  one  can  purchase  municipal  bonds  of  a 

public  corporation,  either  in  ignorance  of  the 

jaw  con<:eming  them,  which  he  is  presumed  to 

ruAii    ?**^»  ^^  ***  fenorance  of  the  facts  concerning 

1O01J   tbem,  wblcb  he  has  the  means  of  knowing. 

^asi  OaiOand  y.  Skinner,  94  U.  8.  257 
^:  126);  Jteaure  ▼.  Ostf'ord,  Id.  482  (129); 
MarmfkaU  Chunty  Supre.  v.  Oook,  88  111.  44; 
BiaaeU  ▼.  Kankakee,  64  lU.  249. 

A  ntification  can  only  be  made  when  the 
party  ratifylog  possesses  the  power  to  perform 
the  act  ratLBed.  ^ 

Ma^reh  ▼.  FuUon  Oeun^,  77  U.  8.  10  WalL 
684  ri9: 10i2);  ^ofior  t.  JOoiiy  Bmin^,  114  U. 
8.  ISO  (29: 81jL  ' 

Mr.  JueHee  Tmjnwkv  deliverad  the  opinion 
of  the  court : 

The  decisive  question  presented  by  the 
record  in  this  case  Is,  Did  t£e  Town  of  Monti- 
cello  have  authoritr,  undocr*  the  laws  of  Indi- 
ana, to  issue  for  sale  in  Of^^n  market  negotia- 
ble securities  in  the  fonx^Q  of  the  bon<&  and 
coupons  on  which  recove^^  is  here  sought? 
i^2««2LKent,  In  his  Oommentaries.  vol. 

V-^  299,  referring  to  tAe  strictness  with 
wnich  corporate  powers  a^re  construed,  irre- 
spective  of  the  distinction  between  public 
and  private  corporations,  xues  the  following 
language :  *«The  modem  doctrine  is,  to  con- 
swer  <xnporationa  aa  having  such  powers  as 
are  specifically  granted  by  the  Act  of  incorpo- 

wS^  Of  aa  are  neoessary  for  the  purpose  of 
^^^''T^nff  into  effect  the  powers  expressly 
panted,  and  aa  not  having  any  other.  The 
fi?*?^  Oonrt  of  the  United  States  declared 
uils  obvlona  doctrine,  and  it  has  been  repeated 
^  uie  deciaioDS  of  the  state  courts.  .  •  . 
As  onrpQirationa  are  the  mere  creatures  of  law, 

Mtabliahed  for  special  purposes^  and  derive 


all  their  powere  from  the  Acts  oeating  them, 
it  is  perfectly  just  and  proper  that  thev  should 
be  obliged  strictly  to  show  their  authority 
for  the  business  they  assume,  and  be  oonflnea, 
in  their  operations,  to  the  mode  and  nuumer 
and  subject  matter  prescribed."    Judge  Dil-     • 
Ion,  in  his  work  on  Municipal  Corporations, 
g  89,  says :    **  It  is  a  general  and  undisputed 
proposition  of  law  that  a  municipal  corpora- 
tion possesses  and  can  exercise  the  following 
powers,  and   no  others :  first,  those   granted 
in  express  words;  second,  those  neo^sarily 
or  fairly  implied  in  or  incident  to  the  pow- 
ers expressly  sranted ;  third,  those  essential 
to  the  declarea  oblects  and  purposes  of  the 
corporation — not  simply  convenient,  but  in- 
dispensable.   Any  fair,  reasonable  doubt  con- 
cerning the  existence  of  power  is  resolved 
by  the  courts  affatnst  the  corporation,  and  the 
power  is  denied. " 

In  Bifpper  v.  Ooeington,  116  tJ.  8.  148,  151 
[80 :  190. 192],  this  court.  In  passinff  upon  the 

Sower  01  incorporated  towns  in  Indiana,  un- 
er  laws  which  we  will  have  to  consider  and 
Sass  upon  in  this  case,  said,  Mr,  Juetiee  Gray  [688] 
elivering  the  opinion :  "  When  the  law  con- 
fers no  authority  to  issue  the  bonds  in  ques- 
tion, the  mere  fact  of  their  issue  cannot 
bind  the  town  to  pay  them,  evwi  to  a  pur- 
chaser before  maturi^  and  for  wue.  MarOi 
V.  FuUan  Qmnty,  Tt  U.  8.  10  Wall.  676 
[19 :  1040]  ;  Bast  Oakland  v.  Skinner,  94  U. 
8.  255  [24 :  125]  ;  Buchanan  v.  LitehjUid,  102 
U.  8.  iWS  [26 :  188]  ;  Diieon  County  v.  Field, 
111  TJ.  8.  88  [28 :  860]  ;  Haymy,  BoUyapringa, 
114  U.  8.  120  [29:  81]  ;  l)a/vie$$  Otmnty  v. 
IXekineon,  117  U.  8.  657  [29 :  1C»6].» 

In  Gauee  ▼.  OarkemUe,  5  Dill.  165,  the 
court,  in  an  able  discussion  of  the  inherent 
and  incidental  authority  of  municipal  cor- 
porations, holds  that,  whether  a  municipal 
corporation  possesses  the  power  to  borrow 
money,  and  to  issue  negotiable  securities 
therefor,  depends  upon  a  true  construction 
of  its  charter  and  the  legislation  of  the  8tate 

applicable  to  it.  ,         '   ,      1.  * 

ta  order  to  determine  the  question  before 
us,  recourse  must  be  had  to  the  statutwy 
enactments,  applicable  to  the  subject,  ^t 
were  in  force  at  the  time  the  bonds  in  this 
suit  were  issued,  in  Kay.  1878.  Th(^  ^^- 
ments  are  contained  in  sections  0888.  «J«, 
8844,  8845,  4488  and  4489  of  the  Revised  Stat- 
utes of  Indiana  of  1881.  Set.  8888  is  a  section 
of  the  Act  of  1852  for  the  incorporation  of 
towns  in  that  State,  and  contains  the  usual 
grant  of  munici  pal  powers.  Sec.  ^*S^^ 
was  also  sec.  27  of  the  same  Act  of  1853,  pro- 
vides as  follows;  "No  incorporated  town 
under  this  Act  shall  have  power  to  borrow 
money  or  incur  any  debt  or  liability,  unless 
the  citizen  owners  of  five  eighths  of  the  taxa- 
ble property  of  such  town,  as  evidenced  bv  pe 
aas^ment  roll  of  the  preceding  year,  petition 
the  board  of  trustees  to  contract  such  debt  or 
loan.  And  such  petition  shall  have  attached 
thereto  an  aflidavit  verifring  the  genuineness 
of  the  signatures  to  the  same.  And  tot  any 
debt  created  thereby,  the  trustees  itoan  ^d 
to  the  tax  duplicate  of  each  year,  snooe«i  vely, 
Jriery  sufficient  to  pay  the  annual  interest 
an  such  debt  or  loan,  with  an  addition  of 
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1878,  in  puraoanoe  of  the  said  petition  and 
ordinance,  the  said  defendant  Town  made 
and  executed  its  210  coupon  bonds,  payable 
to  bearer,  of  the  denomination  of  $100  each, 
bearing  interest  at  the  rate  of  seven  per 
centum  per  annum,  which  bonds  and  coupons 
are  in  the  words  and  figures  following,  to 
wit: 

[Then  follows  a  copy  of  a  bond  tad  a  ooo- 
pon,  heretofore  set  out  in  full.] 

**  5th.  That  the  said  bonds  were  put  in  the 
hands  of  the  said  J.  C.  Wilson,  in  pursu- 
ance of  said  ordinance,  for  sale,  and  that  $14,  - 
800  of  the  said  bonds,  being  the  same  as  those 
now  in  suit,  were  sold  to  Claypool  and  Stod- 
dard, of  Indianapolis,  Indiana,  for  which  the 
said  firm  of  Claypool  and  Stoddard  paid  to 
the  said  Wilson  the  sum  of  |12,918.40,  which 
said  last-named  sum  was  paid  to  said  Wilson 
in  the  following  manner :  On  or  about  April 
14,  1879,  said  Claypool  and  Stoddard,  by 
the  direction  of  saia  Wilson,  paid  a  draft 
drawn  by  G.  A.  Ivers,  of  Chicago,  for  $tf,  • 
000;  on  the  same  day  said  Claypool  and 
Stoddard  paid  said  Wilson,  by  their  check 
on  the  First  National  Bank  of  Indianapolis, 
the  further  sum  of  $5,000 ;  that  on  the  18th 
day  of  May,  1879,  the  said  Claypool  and 
Stoddard  paid  to  said  Wilson,  by  their 
check  on  the  First  National  Bank  of  Indian- 
apolis, the  further  sum  of  $1,840.80,  and 
within  a  few  days  after  the  last-named  date 
said  Claypool  and  Stoddard,  for  the  balance 
of  the  said  sum  of  $12,918.40,  paid  to  him 
the  sum  of  $78. 17. 

''6th.  That  the  board  of  trustees  of  said 
Town  required  and  exacted  from  their  said 
agent,  J.  C.  Wilson,  a  bond,  with  sureties, 
to  secure  the  money  which  he  might  realize 
from  the  sale  of  said  bonds. 

**  7th.  That  the  said  Wilson,  after  the  sale 
of  said  bonds,  failed  to  tum4>yer  the  proceeds 
thereof  to  the  treasurer  of  the  said  Town  ttnd 
fiad  the  country. 

*'8th.  That  at  the  time  the  said  Wilson 
fled  the  oountiy  he  had  a  large  sum  of  money 
on  deposit  in  the  First  National  Bank  of 
Monticello,  Indiana,  to  his  credit  as  'trustee ;' 
that  suit  was  instituted  by  the  defendant 
Town  against  said  bank  to  recover  the  same, 
upon  the  ground  that  such  money  was  the 
proceeds  of  the  sale  of  said  bonds  so  made 
Dy  the  said  Wilson ;  that  judgment  was  ren- 
dered in  favor  of  said  Town  and  against  said 
Bank  for  the  sum  of  $6,988.48;  Uiat  there* 
upon  the  receiver  of  the  said  bank  appealed 
to  the  Supreme  Court  of  Indiana,  ana  there- 
upon said  Judgment  was  affirmed  bv  said 
supreme  court— J9tfiu^  t.  MonHeeUo,  84  Ind. 
119— and  said  Town  recovered  the  som  <rf  $6^ - 
98a48. 

''9th.  That  the  said  Town  institoted  a  pro- 
ceeding upon  the  bond  so  given  by  the  said 
Wilson  to  the  said  Town  to  secure  the  money 
which  he  might  realise  fh>m  the  sale  of  said 
bonds,  and  In  a  coort  of  competent  Jurisdic- 
tion recovered  Judgment  against  the  sureties 
and  the  said  Wilson  on  the  said  bond  for  the 
full  amount  of  the  proceeds  arising  from  the 
sale  of  said  bonds,  and  from  which  Judgment 
an  appeal  was  taken  to  the  Supreme  Court 
ef  mnians,  and  reported  in  85  Indiana  Re- 
ports, at  page  10,  and  which  said  Judgment 
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was  reversed  and  remanded  by  said  supr 

court  for  another  tiial,  and  afterwaros  the 
said  suit  was  dismissed  by  the  said  Town, 
and  that  the  said  Town  has  received  nothing 
on  account  of  said  bond. 

''lOth.  That  at  the  time  of  the  issuing  of 
the  bonds  in  suit  there  was  in  the  town  treas- 
ury $8,047.86,  and  no  more,  received  under 
the  Taxinff  Act  of  the  Legislature  of  Indiana, 
under  which  the  bonds  were  issued,  aa  a 
special  fund  for  the  payment  of  the  $20,000 
ten  per  cent  bonds  then  outstanding,  and  that 
under  the  laws  of  the  State  of  Indiana  a  sum 
sufficient  to  pay  said  bonds  could  not  have 
been  raised  before  maturity  of  the  same  on 
the  amount  of  taxable  prop^ty  in  said  Town. 

''llth.  That  the  plaintiff  is  a  resident  of 
Newton,  in  the  State  of  MasMchusetts,  and 
that  he  bought  the  bonds  in  suit  in  open 
market,  in  the  City  of  Boston,  as  an  invest- 
ment, and  paid  therefor  a  valuable  considera- 
tion, without  any  notice  of  any  irregularity 
as  to  their  issue  or  any  claim  to  that  effect. 

''And  the  court  further  finds  that  the  prin- 
cipal of  the  bonds  sued  on  is  wholly  unpaid, 
and  that  the  interest  upon  the  same  accrued 
is  wholly  unpaid  from  the  20th  day  of  May, 
1880. 

**  And  the  court  further  finds,  as  a  conclu- 
sion of  law  upon  the  foregoing  facts,  for  the 
defendant." 

Mr.  Addison  O.  Harrln*  for  plaintiff  in 
error: 

The  Town  of  Monticello  had  the  power  to 
borrow  money  to  meet  its  outstanding  bonds, 
about  to  mature,  and  after  selling  vat  bonds 
the  Town  cannot  now  be  heard  to  say  they 
were  ultra  eiret. 

Van  Ho9trup  v.  Madiitm  Oit^,  66  U.  &  1 
WaU.  291  (17:  588);  J^  v.  Museaiine,l±  8BS 
(567);  Grand  Ohute  y.  Win^gmr,  82  U.  &  16 
Wall.  856  (21: 170);  Colama  v.  Am,  M  U.  8. 
484  (28:  679);  Marc»  v.  Otwego,  Id.  688  (748); 
Venice  v.  Murdoek,  Id.  494  (588);  Bedt  ONek 
y.  €»nmff,  96  U.  S.  271  (24:  815);  Bvek^  v. 
jBtnaZlne.  Oo.  99  U.  8.  870(26:  416);  Wml^ 
nuly.  Wade,  108  U.  S.  695  (26: 58Ch;  AMI  y. 
Ji^ereanMe,  65  U.  8. 24  How.  800  (Id:  672); 
Loffoneperi  y.  Difkeman,  116  Ind.  20;  Jekneom 
C&unip  y.  January,  94  U.  a  202  (24:  110); 
Anderetm  Oeunt^  y.  Beal,  118  U.  a  288  (28: 
9701 

The  power  to  borrow  money  Impliei  the 
power  to  israe  the  ordinary  secoritieB  for  its 
repayment,  whether  in  the  form  of  notes  or 
boncb,  payable  in  the  future. 

Seiberi  y.  PiUebufg,  68  U.  8.  1  WalL  272 
Q7:  5^;  Bogere  v.  Buriinfftem,  70  U.  a  t 
WalL  666  (18: 88);  SawnnaS  y.  EeOif,  108  U. 
a  190  (27:  696);  Cktiboms  Oomntif  y.  JBhMfa. 
HI  U.  a  400  (28: 470);  Qardnet  y.  IShm,  86 
Ind.  17;  UUea  Tiep,  y.  MiOer,  62  lod.  Mh 
AUen  2Wp.  v.  Jfocy  l\op.  8  West  R&o.  4ai» 
109  Ind.  (»9;ifaZfr  y.  I>eafbam  Cb»ii%  Omum 
66  Ind.  166;  Platter  y.  BUAart  OmnUf  Ommre, 
1  West  Rep.  285, 106  Ind.  870;  Tktwpwn  y. 
Peru,  29  Ind.  806;  EMftrnk  y.  QtmdAako'^  t 
West  Rep.  877,  106  Isd.  129;  Btekmemd  v. 
MeOifT,  TO  Ind.  198;  ManMtt  Ommtg  dtmre. 
y.  Behmdc,  72 U.  a  5 Wall.  772(18: 6KhMI 
y.  Henry  QmwtM  Supn,  81  (3fitt  696;  DO 
Mun.  Corp.  K  551,  and  nete;  Bonoqgks,  M  nn. 


1800. 


Mbbbill  ▼.  Town  of  Monticello. 


«78-«li4 


Bee  §  AAliPMceJwry  ▼.  Bntton,  83  TJ.  8.  15 
Wall  566  J^l:  251). 

Mesgn,  David  Torpia  and  WIUIabi  E. 
UbL  for  defeodanto  in  error: 

A  municipal  corporation  can  ezerdae  no 
power  which  is  not  in  express  tenna  or  by  fair 
un^ication  conferred  upon  it. 

Thiom^p9on  y.  Le$  Oount^^  70  U.  &  8  Wall 
827  (18: 177). 

The  power  to  make  and  issne  bondi»  eren 
when  expressly  nanted,  does  not  imply  a  power 
to  negotiate  ana  sell  such  bonds. 

Starin  ▼.  Genoa,  88  N.  T.  489;  Chvid  y. 
Sterling,  28  N.  Y.  460;  2  Daniel,  Keg.  Inst 
@d  ed.)  488;  Atehimm  t.  BtUeher,  8  Kan.  104; 
Dameti  OoufUy  Ct.  ▼.  Howard,  18  Bush,  102: 
PMee  Jury  t.  Brittm,  82  U.  8.  15  WaU.  566 
(21:  251). 

When  a  particular  method  of  exercising'any 
corporate  power  of  a  municipality  is  presmbed 
hy  statute,  no  other  can  be  adopted. 

Anthony  ▼.  Jasper  Oounty,  101  U.  8.  607 
(25:  lOOe);  Ogden  v.  Daciea  Omnty,  102  U.  8. 
684  (26:  268);  WdU  Y.  Pontotoc  Oounty  8upr$. 
Id.  625  a22). 

Corporate  powers  cannot  be  enlarged  by  In- 
laws and  ordinances. 

Thompson  y.  OarreU,  68  U.  8.  22  How.  422 
(16:  Se7);  Bmt  y.  Kenosha,  22  Wis.  266;  An- 
drmos  y.  Union  Mut.  F.  Ins.  Ob.  87  Me.  256; 
Katsenborffsr  t.  Aberdeen,  121  U.  8.  172 
(80:  Oil). 

No  one  can  purchase  municipal  bonds  of  a 

public  corporatton,  either  in  ignorance  of  the 

uw  concerning  thcan»  which  he  is  presumed  to 

know,  or  in  i^oranoe  of  the  facts  concerning 

(81]    them,  which  he  has  the  means  of  knowing. 

JEM  Oakland  Y.  Skinner,  94  U.  8.  257 
(24:  126);  Meawrs  t.  Qitford,  Id.  482  (129); 
Marshall  County  Suprs,  y.  Chok,  88  HI.  44; 
BissOlY.  Kankakee,  64 IlL  249. 

A  ratification  can  only  be  made  when  the 
party  ratifying  possesses  the  power  to  perform 
tbe  act  ratifiea. 

Marsh  Y.  Fulton  County,  Tt  U.  8. 10  WaU. 
684  (19: 1042);  Hayes  t.  HMy  BpHngs,  114  U. 
8.120(29:81).  f^ 

Mr,  Justice  Ti>in>r  deliYersd  the  opinicm 
of  the  court: 

The  decislYO  question  presented  by  the 
record  in  this  case  is,  Did  tne  Town  of  Monti- 
cello  have  authoritY,  under  the  laws  of  Indi- 
ana, to  issue  for  sale  In  open  market  negotia- 
ble securities  in  the  forms  of  the  bonos  and 
coupons  on  which  reooYery  is  here  sought? 
Chancellor  Kent,  in  his  Commentaries,  yoI. 
2,  296,  299,  referring  to  the  strictness  with 
which  corporate  powers  are  construed,  irre- 
■pectiYe  of  the  aistlnction  between  public 
and  priYate  corporations,  uses  the  following 
language :  "Tne  modem  doctrine  is,  to  con- 
aider  corporations  as  haYinir  such  powers  as 
are  specifically  granted  by  we  Act  of  incorpo- 
ration, or  as  are  necessary  for  the  purpose  of 
carrying  into  effect  the  powers  expressly 
granted  uid  as  not  haYing  any  other.  The 
Bupreme  Court  of  tbe  United  States  declared 
thfa  obYious  doctrine,  and  it  has  been  repeated 
in  the  decisions  of  tiie  state  courts.  .  .  . 
Ajs  onrporations  are  the  mere  creatures  of  law, 
ettabliahed  for  special  purposes,  and  derlYt 
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all  their  powers  from  the  Acts  creating  them, 
it  is  perfectly  just  and  properthat  they  should 
be  obliged  strictly  to  show  their  authority 
for  the  business  they  assume,  and  be  coidBbned, 
in  their  operations,  to  the  mode  and  manner 
and  subject  matter  prescribed."  Judge  Dil- 
lon, in  his  work  on  Municipal  Corporations, 
§  89,  says :  *'It  is  a  general  and  undisputed 
proposition  of  law  that  a  municipal  corpora- 
tion possesses  and  can  exercise  the  following 
powers,  and  no  others:  first,  those  granted 
in  express  words;  second,  those  nec^sarily 
or  fairly  implied  In  or  incident  to  the  pow- 
ers expressly  eranted ;  third,  those  essential 
to  the  declarea  objects  and  purposes  of  the 
corporation-- not  simply  couYenient,  but  in- 
dispensable. Any  fair,  reasonable  doubt  con- 
cerning the  existence  of  power  is  resolYed 
t^  the  courts  affainst  the  corporation,  and  the 
power  is  denied." 

In  Sbpper  y.  Covington,  118  tJ.  8.  148,  151 
[80 :  190, 192],  this  court,  in  passinc^  upon  the 

Sower  of  incorporated  towns  in  Indiana,  un- 
er  laws  which  we  will  haYO  to  consider  and 
Sass  upon  in  this  case,  said,  Mr,  Justice  Gray 
eliYering  the  opinion :  **  When  the  law  con- 
fers no  authority  to  issue  the  bonds  in  ques- 
tion, the  mere  fact  of  their  issue  cannot 
bind  the  town  to  pay  them,  CYen  to  a  pur- 
chaser before  maturi^  and  for  Yalue.  Marsh 
Y.  Fulton  County,  77  U.  8.  10  Wall.  676 
[19 :  1040]  ;  Bast  Oakland  y.  Skinner,  94  U. 
8.  255  [24 :  125]  ;  Buchanan  y.  Litchfield,  102 
U.  8.  S78  [26:  188]  ;  Diam  County  y.  Field, 
111U.8.  88  [28:860]  ;  HayesY.  HcUy Springs, 
114  U.  8.  120  [29:  81]  ;  Daoiess  County  y. 
Dickinson,  117  U.  8.  657  [29:  1026]." 

In  Cause  y.  (XarksoiUe,  5  Dill.  165,  tbe 
court,  in  an  able  discussion  of  the  inherent 
and  incidental  authority  of  municipal  cor- 
porations, holds  that,  whether  a  municipal 
corporation  possesses  the  power  to  borrow 
money,  and  to  issue  negotiable  securities 
therefor,  depends  upon  a  true  construction 
of  its  charter  and  the  legislation  of  the  8tate 
applicable  to  it. 

ia  order  to  determine  the  question  before 
us,  recourse  must  be  had  to  the  statutory 
enactments,  applicable  to  the  subject,  that 
were  In  force  at  the  time  the  bonds  in  this 
suit  were  issued,  in  May,  1878.  These  enact- 
ments are  contained  in  sections  8888,  8842, 
8844,  8845,  4488  and  4489  of  the  BcYised  Stat- 
utes of  Indiana  of  1881.  Set.  8888  is  a  section 
of  the  Act  of  1852  for  the  incorporation  of 
towns  in  that  State,  and  contains  the  usual 
grant  of  municipal  powers.  Sec.  8842,  which 
was  also  sec.  27  of  the  same  Act  of  1852,  pro- 
Yides  as  follows:  ''No  incorporated  town 
under  t^ls  Act  shall  haYO  power  to  borrow 
money  or  incur  any  debt  or  liability,  unless 
the  citizen  owners  of  fiYe  eighths  of  the  taxa- 
ble property  of  such  town,  as  oYidenced  bY  the 
assessment  roll  of  the  preceding  year,  petition 
the  board  of  trustees  to  contract  such  debt  or 
loan.  And  such  petition  shall  haYC  attached 
thereto  an  affldaYit  Yerifying  the  genuineness 
of  the  signatures  to  tbe  same.  And  for  any 
debt  created  thereby,  the  trustees  shall  add 
to  the  tax  duplicate  <d  each  year.successiYely, 
a  leYy  sufllcient  to  pay  the  annual  interest 
on  inch  debt  or  loan,  with  an  addition  of 
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not  less  than  fire  cents  on  the  hundred  dol- 
lars, to  create  a  sinking  fund  for  the  liquida- 
tion of  the  principal  thereof. " 

The  other  sections  contain  the  provisions 
of  certain  statutes  passed  in  1867,  1869  and 
1878.  It  is  only  necessary  to  quote  here  sec- 
tions 4488  and  4489,  as  they  embody  the  pro- 
▼isions  of  the  Act  of  1878.  which  is  itself  the 
Statute  of  1869  rewritten  in  order  to  extend 
to  o^er  purposes  not  material  to  this  inquiry. 

"  Sec.  4488.  Any  of^  or  incorporated  town 
in  this  State  which  shall,  by  the  action  of  its 
school  trustees,  have  purchased  any  ground 
and  building  or  buildinffs;  or  may  hereafter 
purchase  any  ground  and  building  or  build- 
ings; or  has  commenced,  or  may  hereafter 
commence,  the  erection  of  any  buildine  or 
buildings  for  school  purposes ;  or  which  shall 
have,  by  its  school  trustees,  contracted  any 
debts  for  the  erection  of  such  building  or 
buildings,  or  the  purchase  of  such  ground  and 
building  or  buildings ;  or  such  trustees  shall 
not  have  the  necessary  means  with  which  to 
complete  such  building  or  buildings,  or  to 
pay  for  the  purchase  of  such  g^und  and 
building  or  Duildings,  or  pay  such  debt, 
may,  od  the  filing,  bv  the  school  trustees  of 
«aid  city  or  town,  oi  a  report,  under  oath, 
with  the  common  council  of  such  city,  or  the 
board  of  trustees  of  such  town,  showing  the 
estimated  or  actual  cost  of  any  such  g^und 
and  building  or  buildings,  or  the  amount 
required  to  complete  such  ouildine  or  build- 
ings, or  purchase  such  ground  and  building 
or  Duildings,  or  the  amount  of  such  debt,  on 
the  passage  of  an  ordinance  authorizing  the 
-same  by  the  common  council  of  said  city,  or 
the  board  of  trustees  of  such  town,  issue  the 
bonds  of  such  city  or  town  to  an  amount  not 
•exceeding  in  the  aggregate  fifty  thousand 
dollars,  in  denominations  not  less  than  one 
hundred  nor  more  than  one  thousand  dollars, 
and  payable  at  any  place  that  may  be  des- 
ignated in  the  bonds  (the  principal  in  not 
less  than  one  year  nor  more  than  twenty 

fears  after  the  date  of  such  bonds,  and  the 
nterest  annually  or  semi-annually,  as  may 
^  therein  provided)  to  provide  the  means 
with  which  to  complete  such  building  or 
'buildings,  or  to  pay  for  the  purchase  of 
-such  ground  and  building  or  buildings,  and 
to  pay  such  debt.  Such  common  council  or 
bowd  of  trustees  may,  from  time  to  time,  ne- 
gotiate and  sell  as  many  of  such  bonds  as 
may  be  necessary  for  such  purpose,  in  any 
place  and  for  the  best  price  that  can  be  ob- 
tained therefor  in  cash :  Provided^  That  such 
bonds  shall  not  be  sold  at  a  price  less  than 
ninety-four  cents  on  the  dollar. 

**Sec.  4489.  The  proceeds  of  the  sales  of 
such  bonds  ahall  be  paid  to  the  said  school 
trustees,  to  enable  them  to  erect  or  complete 
such  building  or  buildings  and  pay  such 
debt.  But  before  payment  to  them,  such 
sdiool  trustees  shall  file  with  the  county  audi- 
tor a  bond,  payable  to  the  State  of  Indiana, 
in  a  sum  not  less  than  the  full  amount  of 
the  said  money  so  to  be  paid  to  them,  and 
with  security  to  be  approved  by  said  audi- 
tor, conditioned  for  the  faithful  and  honest 
application  of  such  money  to  the  purpose 
for  which  the  same  was  provided ;  and  such 
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trustees,  and  their  surety  or  sureties,  shall 
be  liable  to  suit  on  such  bond  for  any  waste, 
misapplication  or  loss  of  such  money,  in 
the  same  manner  as  now  provided  for  waste 
or  loss  of  school  revenue.* 

We  have  given  these  sections  in  full  to 
show  the  entire  legislation  of  the  State  in 
1878,  upon  the  subject  of  the  power  of  towns 
to  borrow  money,  contract  loans,  incur  debts 
and  issue  bonds,  so  that  it  may  be  the  mors 
clearly  determined  whether  it  anywhere  ex- 
pressly confers  upon  incorporated  towns  of 
the  State  the  general  power  of  issuing,  for 
sale  in  open  market,  negotiable  securities, 
in  the  form  of  bonds  and  coupons,  which,  in 
the  hands  of  bona  fide  purchasers  before 
maturity,  will  be  subject  to  no  legal  or  equi- 
table defenses  in  favor  of  the  maker.  In  our 
opinion  no  such  express  power  is  given  by 
these  sections,  either  for  the  purpose  of  raising 
money  or  funding  a  previous  indebtedness. 
Obviously,  it  cannot  be  found  in  sections 
4488  and  4489,  for  they  relate  specifically 
and  exclusively  to  bonos  for  school  build- 
ings, school  grounds  and  school  d^ts,  and 
prescribe  the  mode  by  which  bonds  may  be 
issued  by  towns  for  those  specified  objects— a 
mode  confessedly  not  followed,  or  even  at- 
tempted to  be  followed,  in  issuing  the  bonds 
in  this  suit.  We  are  confirmed  in  this  con- 
clusion by  the  view  taken  in  Bbpper  v.  Cbe- 
inffton,  9upra:  ''The  averment,  that  the  de- 
fendant is  a  municipal  corporation  under  the 
laws  of  Indiana,  *with  fult  power  and  au- 
thority, pursuant  to  the  laws  of  said  State, 
to  execute  negotiable  commercial  paper,*  If 
understood  ss  alleging  a  general  power  to 
execute  negotiable  commercial  paper,  is  in- 
consistent with  the  public  laws  of  the  State, 
of  which  the  courts  of  the  United  States  take 
judicial  notice." 

.The  laws  of  Indiana  referred  to  are  those 
we  are  now  considering.  The  court  also  i 
says :  "  The  General  Statute  of  May  16,  1869, 
authorized  towns  to  issue  bonds  for  the  pur- 
chase and  erection  of  lands  and  buildlnn 
for  school  purposes  only. "  But  the  bonds  u 
suit  were  not  issued  for  either  of  the  purposes 
named,  but  to  retire  and  pay  off  this  bonds 
of  1869.  The  Town  had  no  power  to  pay  off 
those  bonds  in  this  way,  vis.,  by  the  uMoe 
of  new  bonds,  or  it  could  perpetuate  a  debt 
forever.  Bonds  once  issued  for  a  lawful  pur- 
pose must  be  paid  by  taxation.  Thisismiani- 
fest  from  the  provision  which  requires  a  tax 
to  be  levied  ^tctt  year  ''sufilcient  to  pay  the 
annual  interest,  with  an  addition  of  ««€  lem 
than  five  cents  on  the  hundred  dollars  to  create 
a  sinking  fund  for  the  liquidation  of  the 
principal."  When  bonds  are  once  issued  for 
a  lawful  purpose,  the  town  is  fiimthu  #|la# 
as  to  that  matter.  To  arrae  that  the  old 
bonds  are  a  dsU  for  school  purposes  which 
may  be  liquidated  by  new  bonds  is  a  refine- 
ment of  construction  which  the  sound  sense 
of  the  law  rejects. 

The  plaintiff  in  error  relies  mainly  upon 
the  ground  that  the  authority  in  queauoa 
arises,  by  necessary  implication,  from  the 
power  to  make  certain  expenditures;  from 
the  chaiacter  of  the  objects  to  be  acoomplisbed 
by  those  authorized  expenditures:  from  the 
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oecMiity  of  pioriding  the  meana  for  pay- 
ing  a  previout  indebtednMi  lawfnllj  in- 
camd  In  such  expenditurMLand  from  other 
poweri  expressly  mated.  The  line  of  his 
counsers  trffunienl,  and  that  of  the  district 
lodge  to  wDose  opioion  our  attention  has 
been  especially  called,  is  this :  Whilst  sec- 
tion 8842  (the  same  as  section  87  in  the  Act 
of  May,  1 W8)  ia  not  in  itself  a  sobstantiTe 
mnt  of  power,  it  clearly  erinces  the  legis- 
latiTe  intent  and  understuidinf  that  the  right 
to  borrow  money  or  otherwise  incur  any  debt 
or  liability  might  be  implied  as  incidental 
to  the  express  power  giren  in  that  or  any  sub- 
sequent Act  containing  not  inconsistent  pro- 
▼isions,  and  includes  a  case  like  this,  where 
the  power  is  necessary  to  orcTent  a  default 
of  payment  of  a  previous  debt,  which  it  was 
authorised  to  create.  It  is  insisted  farther, 
that  it  is  the  seUled  doctrine  in  Indiana  that 
corporations  take,  by  implication,  all  the 
reasonable  modes  of  executing  their  express 
or  substantire  powers  which  a  natural  person 
may  adopt ;  and  that,  in  the  absence  of  posi- 
tiTe  restrictions,  a  oorporatioii  has  tiie  power 
to  borrow  money  as  an  incident  to  such  power. 

Section  110,  Dillon  on  Mun.  Oorp.,  lays 
do#n  the  Indiana  law  on  this  subject,  sub- 
stantially as  is  contended  f or  bjr  the  plaintijff 
in  error.  Thatsection  is  as  follows:  **  In  In- 
diana, the  doctrine  is  that  ccnporationa,  along 
wiUi  the  express  and  substantiTe  powers  con- 
ferred by  their  charters,  take  by  impHeaticm 
all  the  reasonable  modies  of  executing  such 
powers  which  a  natural  person  may  adopt 
It  is  a  power  incident  to  corporations,  in  the 
absenoe  of  positiTe  restriction,  to  borrow 
money  as  means  of  executing  the  express 
powers."  A  large  number  of  cases  from  the 
supreme  Court  of  Indiana  are  cited  in  a  note 
to  support  the  doctrine  of  the  text.  We  think 
the  proposition  that,  under  the  laws  of  Indi- 
ana, a  town  has  an  implied  authority  to  bor- 
row money,  or  contract  a  loan,  under  the 
conditions,  and  in  the  manner,  expressly  pre- 
scribed, cannot  be  controverted. 

But  this  only  brings  us  back  to  the  ques- 
tion. Does  the  implied  power  to  borrow 
money  or  contract  a  loan  carry  with  it  a 
farther  implication  of  power  to  issue  fund- 
inff  negotiable  bonds  for  that  amount,  and 
seU  them  in  open  market,  as  commercial 
paper?  Let  us  see.  Sec.  8848  is  unquestion- 
ably a  limitation  upon  the  power  to  borrow 
money.  Its  Terr  lanp^uage  is  that  of  manda- 
tary negation.  ^  No  inoorporated  town  shall 
bsre  the  power  to  borrow  money,  or  incur 
any  debt,  *  unless  certain  conditions  precedent 
are  complied  with.  The  oonditiona  which 
the  Statute  prescribes  the  Statute  means  to  be 
performed.  There  can  be  no  legal  borrow- 
tng  unless  the  Statute  is  strictly  followed. 
Wlat  does  it  prescribe?  That  there  must 
be  first  a  petition  to  the  town  trustees,  which 
shall  be  ucned  by  the  citisen  owners  of  at 
least  fire  dghths  of  the  taxable  propertr  of 
the  town,  wboee  signatures  shall  be  Terffled 
by  aa  aflidavit  to  the  petition.  The  prayer 
of  the  petition  Is  required  to  be  that  the 
board  of  trustees  shall  contract  such  debt  or 
loan.  The  board  could  not  depart,  in  its  ac 
tion,  from  this  legally  required  prayer  of  the 
petition  without  transcending  ita  authority. 
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and  acting  ttUra  virm.  But  the  board  did 
depart  from  the  prayer,  for  it  did  not  bor- 
row  money,  nor  contract  a  loan ;  but  it  or- 
dained,  in  so  manr  words,  that  the  town  issna 
bonds  for  negotiation  and  sale  at  not  less  than 
ninety-four  cents  on  the  dollar.  We  think 
the  words  of  CMtf  Justice  Marshall,  in  £bad 
T.  PfoMmee  In$,  Co,,  6  U.  8.  8  Cranch,  187, 
180  [8:  880,  848],  apUy  characterise  thU 
transaction,  and  bear  upon  the  pointa  which 
are  the  subject  of  this  controTersy.  Speaking 
of  bodiea  oorporate  which  have  only  a  legal 
existence,  he  said:  **The  Act  of  incorpora- 
tion is  to  them  an  enabling  Act;  it  gives 
them  all  the  power  they  possess ;  it  enables 
them  to  contract,  and  when  it  prescribes  to 
them  a  mode  of  contracting,  they  must  ob- 
serve that  mode,  or  the  instrument  no  more 
creates  a  contract  than  if  the  body  had  never 
been  incorporated. "  See  also  JVew  Tcrk  Fire* 
iiMfi'f  ln$,  (h.  V.  Blp,  6  Oonn.  MO ;  McOraek" 
m  V.  San  FraneUeo,  16  Cal.  610. 

It  is  admitted  that  the  power  to  borrow 
money,  or  to  incur  indebteoness,  carries  with 
it  the  power  to  issue  the  usual  evidences  of  in- 
debtedness, by  the  corpOTation,  V>  the  lender 
or  other  mditor.  Such  evidencea  may  be 
in  the  form  of  promissory  notes,  warranta, 
and,  periiapa,  most  generally,  in  that  of  a 
bond.  But  there  is  a  marked  legal  differenoe 
between  the  power  to  give  a  note  to  a  lender 
for  the  amount  of  money  borrowed,  or  to  a 
creditor  for  the  amount  due,  and  the  power  to 
issue,  for  sale  in  open  market,  a  bond,  as  a 
commercial  securitv,  with  immunity,  in  the 
hands  of  a  bona  floe  holder  for  value,  from 
equitable  defenses.  The  plaintiif  in  error 
contends  that  there  ia  no  legal  or  substantial 
difference  between  the  two ;  that  the  issuing 
and  dispoael  of  bonds  in  market,  though  in 
conmion  parlance,  and  sometimes  in  legisla- 
tive enactment,  called  a  sale,  is  not  so  in 
fact;  and  that  the  so-called  purchaser  who 
takes  the  bond  and  advancea  hla  money  for  it 
is  actually  a  lender,  aa  much  so  aa  a  person 
who  takea  a  hood  payable  to  him  in  his  own 


[•WJ 


We  think  the  case  of  iMof  Jury  v.  BritUm, 
88  U.  a  16  Wail.  666  [81 :  851],  is  directly 
and  absolutely  conclusive  against  the  posi- 
tion of  the  plaintiff  in  error  on  this  point. 
It  was  aa  action  upon  coupons  of  certain  bondM 
issued  by  the  Police  Jury  of  Tensas  Parish, 
Louisiana,  the  validly  of  which  the  defend- 
ant denied,  upon  the  ground  that  thev  were 
issued  without  the  authority  of  any  law  of 
that  State.  It  appeared  that  the  police  Jurv 
had  no  express  authority  to  issue  the  bonds 
in  question ;  and,  if  they  had  any  authority 
of  tae  kind,  it  must  be  implied  from  the  gen- 
eral powers  of  administration  with  which  the 
said  police  Jury  was  invested.  The  question, 
therefore,  directly  preeented  in  that  case  was 
precisely  the  question  directly  preeented  ia 
this  case,  vis.,  whether  the  trustees  or  rep- 
resentative oflicers  of  a  pariah,  county  oi 
other  local  Jurisdiction,  invesled  with  the 
usual  powers  of  administration  in  speeifle 
matters,  and  the  power  of  levying  taxes  to  da- 
fray  the  necessary  expenditures  of  the  Jnria- 
diction,  have  an  implied  authority  lo  Ishm 
negotiable  securities,  playable  ia  futora.  of 
such  a  character  aa  to  oe  ualaqwaohable  ia 
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tbe  hands  of  bcna  fide  Iwldenv  for  the  pur- 
poie  of  nisiiig  nooej  or  fondiiig  a  preVioiiB 
indebcedoeflk  # 

The  opinioB  of  the  court.  dellTered  by 
Mr.  JyMm  Bkadley,  cleerlr  illiutiated  the 
fmtdamfntel  dietinction  between  issuing 
bonds  merelj  as  eridenoe  of  a  debt  or  loan 
and  issuing  bonds  for  negotiation  and  sale 
generally,  with  respect  to  the  powers  of 
a  municipal  corporation.  It  said :  *'That  a 
monicipid  corporation  which  is  expressly 
aathoiized  to  make  expenditures  for  certain 
purposes  may,  unless  pronibited  by  law, 
make  ccmtracts  for  the  accomplishment  of  the 
authorized  purposes,  and  thereby  incur  in- 
debtedness, and  issue  proper  Touchers  there- 
for, is  not  disputed.  This  is  a  necessary 
incident  to  the  express  power  granted.  But 
such  coptracts.  as  long  as  they  remain  ex- 
ecutory, are  always  liable  to  any  equitable 
considlerations  that  may  exist  or  mse  be- 
tween the  parties,  and  to  any  modification, 
abatement  or  rescission  in  whole  or  In  put 
that  may  be  just  and  proper  in  consequence 
of  illeffalities,  or  disregard  or  betrayal  of 
the  public  interest  Such  contracts  are  very 
different  from  those  which  are  in  controirer- 
sy  in  this  case.  The  bonds  and  coupons  on 
which  a  recorery  is  now  sought  are  commer- 
cial instnuients,  payable  at  a  future  day  and 
transferable  from  hand  to  hand.  .  .  .  The 
power  to  issue  such  paper  has  been  the  means, 
in  several  cases  which  have  recently  been 
brought  to  our  notice,  of  imposing  upon 
counties  and  other  local  jurisdictions  buroens 
of  a  most  fraudulent  and  iniquitous  charac- 
ter, and  of  which  they  would  have  been 
summarily  relieved  haa  not  the  obligations 
been  such  as  to  protect  them  from  question 
in  the  hands  of  bona  fide  holders.  ...  It 
teems  to  us  to  be  a  power  quite  distinct  from 
that  of  incurring  indebtedness  for  improve- 
ments actually  authorised  and  undertaken, 
the  Justness  and  validity  of  which  may  al- 
ways be  inquired  into.  It  is  a  power  which 
ouffht  not  to  be  implied  from  the  mere 
authority  to  make  such  improvements." 

The  plaintiff  in  error  quotes  from  the 
opinion  in  that  case,  to  support  his  conten- 
tion, the  following:  ''We  do  not  mean  to 
be  understood  that  it  requires,  in  all  cases, 
express  authority  for  such  bodies  to  issue 
negotiable  psper.  The  power  has  frequently 
beoi  impliea  from  otner  express  powers 
granted.  Thus,  it  has  been  held  that  the 
power  to  borrow  money  implies  the  power 
to  issue  the  ordinary  securities  for  its  repay- 
ment, whether  in  the  form  of  notes,  or  bonds 
payable  in  future.*  We  think  the  signifi- 
cance of  these  sentences,  as  applicable  to  the 
facts  of  this  case,  can  be  clearly  discerned 
from  the  followinsr  concluding  sentences  of 
the  paramph :  "But  in  our  judgment  these 
implications  should  not  be  encouraged  or 
extended  beyond  the  fair  inferences  to  be 
gathered  from  the  circumstances  of  each  case. 
It  would  be  an  anomaly.  Justly  to  be  depre- 
cated, for  all  our  limited  territorial  boards, 
charced  with  certain  objects  of  necessary  local 
administration,  to  become  the  fountains  of 
commercial  issuei»  capable  of  floating  about 
in  the  financial  whirlpools  of  our  large 
cities.* 


The  same  doctrine  is  presented  most  forci- 
bly in  the  case  of  JfatMXU  v.  Bag,  86  U.  & 
19  Wall.  468  [22 :  1641.  In  Claiborm  Omgmi^ 
V.  Brooki,  111  U.  6.  400,  406  [28: 470,  472], 
it  was  held  that  the  Statutes  of  Tennessee, 
which  conferred  upon  counties  in  that  State 
the  power  to  erect  a  court-house.  Jail  and 
other  necessary  county  buildings,  did  not 
authorize  the  issue  of  commercial  paper  as 
evidence  of  or  security  for  a  debt  contracted 
for  the  construction  of  such  a  building.  Re- 
ferring to  the  view  of  the  court  below  in  that 
case,  which  held  that,  as  the  county  had 
power  to  erect  a  court-house,  that  power  im- 
plied the  power  to  contract  out  the  wo^  and 
to  issue  n^^otiable  bonds  of  a  commercial 
chaiacter  in  payment  thereof,  Mr,  JutHe$ 
Bradley,  who  delivered  the  opinion  of  the 
court,  said :  "  Wo  cannot  concur  in  this  view. 
The  erection  of  court-houses,  jails  and  . 
bridges  is  anumgst  the  ordinary  political  or  ^ 
administrative  duties  of  all  counties;  and 
from  the  doctrine  of  the  charge  it  would  nec- 
essarily follow  that  all  counties  have  the  in- 
cidental power,  without  any  express  legisla- 
tive authority,  to  issue  bonds,  notes  and 
other  commercial  paper  in  payment  of  county 
debts  and  charges;  and  if  they  have  th{s 
power,  then  sudi  obligations  issued  hj  the 
coun^  authorities  and  passing  into  the  hands 
of  bona  fide  holders  would  preclude  the  county 
from  showing  that  they  were  issued  improp- 
erly, or  without  consiaeration,  or  for  a  dent 
already  paid ;  and  it  would  then  be  in  the 
power  of  such  authorities  to  utter  any  amount 
of  such  paper,  and  to  fasten  irretrievable  bur- 
dens upon  Uie  county  without  any  benefit 
receivea.  Our  opinion  is  that  mere  political 
bodies,  constituted  as  counties  are,  for  the 
purpose  of  local  police  and  administration, 
and  having  the  power  of  levying  taxes  to  de- 
fray all  public  cnarffes  created,  whether  they 
are  or  are  not  formally  invested  with  corpo- 
rate capaci^,  have  no  power  or  authority  to 
make  or  utter  commercial  paper  of  any  kind, 
unless  such  power  is  expressly  conferred  upon 
them  by  law,  or  clearly  implied  from  some 
other  power  expresslv  given,  which  cannot  be 
fairly  exercised  wi&out  it, '-citing  Aiiot 
Jury  V.  BrUUm,  82  U.  8.  16  Wall.  M6[fl : 
261];  NoMhtiUsY.  Bay.  86  U.  a  19  Wall. 
468  [22:  164]. 

In  Taung  v.  darendm  Tkp.,  182  U.  &  840, 
847  [88:856,  860],  many  of  &  decisioos  bear- 
ing on  this  question  were  referred  to,  and  the 
court  said :  *'£ven  where  there  is  authority 
to  aid  a  railroad,  and  incur  a  debt  in  ex- 
tending such  aid,  it  is  also  settled  that  such 
power  does  not  carry  with  it  any  authority 
to  execute  negotiable  bonds,  except  subject 
to  the  restrictions  and  directions  of  the  ena- 
bling Act,*— citing  WaU  V.  BmtaUe  (humtm 
aupn.  102  U.  S.  625  £26:  122]  ;  OsAmim 
Omntif  V.  Br^cki,  111  t.  B.  400  [28:  470] ; 
KeUey  V.  MOan,  127  U.  a  189  [82:  771. 

In  Bia  V.  JlSmpUt,  184  U.  a  196,  203 
[88:  887,  889  ],  it  was  held  that  the  power 
conferred  by  statute  on  municipal  corpora- 
tions  to  suMcribe  for  stodL  in  a  railway  cor- 
poraticm  did  not  include  the  power  to  create  ii 
a  debt  and  issue  negotiable  boMS  in  order  to 
pay  for  that  subscription.  In  delivering  the 
opinion  of  the  coQrt,iA-  Jmtttim  field  said : 

US  V.K 


) 


m 


1990. 


MXKBILL  ▼.  Town  OF  MOKTIOBLLa 


Q78-e94 


192J 


'WhiUt  a  municipal  oorporation,  authorized 
to  subacribe  for  toe  stock  of  a  railroad  oom- 
panj,  or  to  incur  any  other  obligation,  may 
gire  written  evidence  of  such  subscription 
or  obligation,  it  is  not  thereby  empowered 
to  issue  negotiable  paper  for  the  amount  of 
indebtedness  incurred  by  the  subscription  or 
obligation.  Such  papers  in  the  hands  of  in- 
nocent parties  for  value  cannot  be  enforced 
without  rsferenoe  to  any  defense  on  the  port 
of  the  corporation,  whether  existing  at  the 
time  or  arising  subsequently.  Municipal 
corporations  are  established  for  purposes  of 
local  government,  and  in  the  abs^oe  of  spe- 
cific delegation  of  power  cannot  engage  in 
any  undertaking  not  directed  immediately 
to  the  aooomplTshment  of  those  purposes. 
Private  corporations  created  for  private  pur- 
poses may  contract  debts  in  connection  with 
their  business,  and  issue  evidence  of  them  in 
such  form  as  may  best  suit  their  convenience. 
The  inability  of  municipal  cprporations  to 
issue  negotiable  paper  for  their  indebtedness, 
however  incurrea,  unless  authority  for  that 
purpose  is  expressly  given  or  necessarily  im- 
plied for  the  execution  of  other  express  pow- 
ers, has  been  aflOrmed  in  repeated  decisions 
of  this  court"  All  of  the  cases  we  have 
cited  above  were  referred  to  in  the  opinion 
in  that  case  as  sustaining  the  doctrine  tnerein 
laid  down. 

The  logical  result  of  the  doctrines  an- 
nounced in  the  above-cited  cases,  in  our 
opinion,  clearly  shows  that  the  bcmds  sued 
on  in  this  case  are  inval  id.  It  does  not  follow 
that  because  the  Town  of  Monticello  had  the 
right  to  contract  a  loan,  it  had  tiierefore  the 
right  to  issue  negotiable  bonds  and  put  them 
on  the  market  as  evidences  of  such  loan.  To 
borrow  money,  and  to  give  a  bond  or  obliga- 
tion therefor  which  may  circulate  in  the  mar- 
ket as  a  negotiable  security,  freed  from  any 
equities  that  may  be  set  up  by  the  maker  of 
it,  are,  in  their  nature  and  in  their  legal  ef- 
fect, essentially  different  transactions.  In 
the  present  case  all  that  can  be  contended  for 
is  that  the  Town  liad  the  power  to  contract 
a  loon,  under  certain  specified  restrictions  and 
limitations.  Nowhere  in  the  Statute  is  there 
any  express  power  given  to  issue  negotiable 
bonds  as  evidence  of  such  loan.  Not  can 
such  power  be  implied,  because  the  existence 
of  it  is  not  necessary  to  carry  out  any  of  the 
purposes  of  the  municipality. 

It  is  true  that  there  is  a  consideraole  num- 
ber of  cases,  many  of  which  are  cited  in  the 
brief  of  counsel  for  plaintiff  in  error,  which 
hold  a  contrary  doctrine.  But  Uie  view  taken 
by  this  court  in  the  cases  above  cited  and 
others  seems  to  us  more  in  keeping  with  the 
well -recognized  and  settled  principles  of  the 
law  of  municipal  corporations.  For  as  is  said 
in  Dillon's  Mun.  Corp.  (Third  ed.),  §  607: 
**  The  frauds  which  unscrupulous  officers  will 
be  enabled  successfully  to  practice  if  an 
implied  and  unguarded  power  to  issue  nego- 
tiable securities  is  recognized,  and  which  the 
corporation  or  the  citizens  will  be  helpless 
to  prevent,  is  a  strong  argument  against  the 
Judicial  establishment  oi  any  sucq  power. 
And  the  argument  is  unanswerable,  when  it 
is  remembered  that  in  ascertaining  the  ex- 
tent of  corporate  powers  tliere  is  no  rule  of 
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safety,  but  the  rule  of  itrid  construction, 
and  that  such  aa  implied  power  is  not  neces- 
sary, however  convenient  it  may  be  at  times, 
to  enable  the  corporation  to  exercise  its  or- 
dinary and  usual  express  powers,  or  to  cany 
into  cdfect  the  purposes  for  which  the  corpora- 
tion is  created.  We  regard  as  alike  unsound 
and  dangerous  the  doctrine  that  a  public  or 
municipal  corporation  possesses  the  implied 
power  to  borrow  money  for  its  ordinary  pur- 
poses, and,  inddental  to  that,  the  power  to 
issue  commercial  securities.  The  cases  on 
this  subject  are  confiicting,  but  the  tendency 
is  towards  the  view  above  indicated.  The 
opinion  of  Mr.  JtuHce  Bradley,  in  a  case  be- 
fore referred  to  (NaahmOe  v.  Map) ,  evinces  a 
thorough  comprehension  of  the  whole  ques- 
tion, and,  in  our  Judgment,  is  sound  in  every 
proposition  it  advances,  and  must  become  the 
law  of  this  country.  This  view  is  confirmed 
by  the  almost  invariable  legislative  practice 
in  the  States  to  confer,  when  it  is  deemed  ex- 
pedient, upon  municipalities  and  public  cor- 
porations, in  express  terms,  the  power  to  bor- 
row money  or  to  issue  negotiable  bonds  or 
securities.** 

In  the  case  before  us  the  power  in  question 
is  not,  in  our  opinion,  indispensable  to  the 
exercise  of  the  express  or  implied  powers 
conf  emd  upon  the  Town  by  law.  The  utmost 
that  can  be  said  is,  that  it  was  deemed  more 
convenient  or  expedient  to  issue  the  bonds  in 
that  form  than  in  the  mode  prescribed. 

We  think  that  the  fact  that  the  Legislature 
of  the  State  of  Indiana,  by  the  Acts  of  1867, 
1860  and  1878,  above  referred  to,  expressly 
authorized  towns  in  the  same  class  as  the 
defendant  in  error  to  issue  bonds  for  certain 
specified  purposes,  under  proper  safeguarda 
and  limitations,  is  indicative  of  the  legisla- 
tive understanding  that,  without  some  such 
express  statutory  provisions,  no  power  existed 
in  the  town  to  inue  negotiable  bonds,  and 
sell  them  in  open  market. 

The  same  may  be  said  of  the  Act  of  the 
Legislature  of  that  State  which  took  effect 
August  24,  1870,  expressly  conferring  upon 
the  towns  in  that  State  power  to  fund  their 
indebtedness  by  issuing^  bonds  and  negotiat- 
ing them  for  that  purpose,  under  certain 
specified  terms,  restrictions  and  limitations. 

We  are  not  unmindful  that  in  several  of 
the  cases  in  the  Supreme  Court  of  Indiana, 
cited  by  counsel  for  plaintiff  in  error,  there 
may  be  found  abstract  propositions,  suscep- 
tible of  a  construction  in  support  of  the  posi- 
tion he  seeks  to  maintain.  But  we  think 
this  case  is  distinguishable  from  them  all, 
in  essential  features  which  except  it  from 
those  ffeneral  propositions,  and  leave  the 
conclusion  whlcn  we  have  reached  in  harmony 
with  tiiem. 

It  is  contended  that  the  bonds  sued  on  were 
issued  practically  for  the  purpose  of  taking 
the  place  of  the  prior  bonds  outstanding  ana 
unpaid,  which  represented  a  debt  for  the 
erection  of  a  school  building,  and  were  there- 
fore authorized  by  section  4488.  This  posi- 
tion is  untenable.  It  cannot  be  reasonably 
contended  that  the  bonds  were  issued  under 
any  of  the  sections  relatinff  to  the  neffotiation 
and  sale  of  bonds  for  school  purposes.  It 
is  not  even  pretended  that  they  wen  issued 
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Jamei  STmlngtoiL  deoeued.  In  the  nm  of 
(blrteen  UioubukI  (|18,000)  doll&rt  prio- 
dpal,  ind  ten  Utouauid  eight  hundred  &nd 
elghtf-MTen  WV  (|10<8^'lo)  dolltin  Inter- 
'Mt,  mKktng  in   all    twenty-three  thouiuid 


In  his  fkTor  upoo  an  undivided  ooe-half  In- 
lereat  in  and  to  tlie  following  lands:"  [de- 
•criblDg  them]  ;  and  decreeing  a  sale  In 
-default  of  papnent.  Sale  having  been  made 
and  reported,  exceptions  were  filed  to  ita 
«ODflrmation,  and  overruled.  Thereupon  an 
ftppeal  was  perfected  from  the  main  decree 
and  the  order  conflnning  the  sale. 

Mr.  J.  Hnbl«7  AaLtoa,  for  appeilanU: 
It  was  error  In  the  dimit  court  to  assume 

Srlsdlction  hi  this  suit,  which  should  have 
en  dismlBsed  for  wsnt  of  Jurlsdiciion;  and 
the  final  decree  rendered  therein  bj  that  conrt, 
therefore,  should  be  now  revened  by  this  conrt. 

Morrit  t.  Qitmer.  13&  U.  B.  88S  (83:  668); 
NaiAva  S  L.  S.  Corp.  r.  Botbm  AL.  B.  Cory. 
18C  U.  8.  874  184:  867);  Famtington  y.  P(lU- 
*u»*,  114  tJ.  a  144(89:  116). 

Where  the  Jnrlidiction  depends  upoo  thedtl- 
zenship  of  the  partlei,  such  citizenship,  or  the 
facts  which  in  legal  iniendmeat  constitute  it, 
«bould  be  distinctly  and  posttlvelf  averred  In 
the  pleadings,  or  should  appear  affirmslivfay 
«iid  with  equal  distlnctnese  tu  other  parts  6t 
the  record. 

Reb»rtmm  y.  Ceam,  97  U.  8.  MQ  (24:  1067); 
JfaniJIcU,  a  it  L.  it.  B.  Oo.  v.  Baan,  111  TJ. 
■&.  M  (38:  4«S);  8Unen»  v.  Nieh^,  ISO  U.  S. 
-281  (S2:  014). 

1  he  juriBdiction  falls  if  it  Is  consistent  with 
the  record  that,  when  ibe  rait  was  begun,  one 
of  ibe  parties  was  not  a  citizen  of  say  State  of 
the  UoioD,  or  that  advene  patties  were  citliens 
ot  the  same  State. 

Cameron  v.  Hodgn,  127  U.  a  BSB  (83;  188); 
MetealfY.  WtUtrtoan,  128  O.  a  888(83:  648); 
Manifieli,  a.AL.M.R.Oo.  y.  Aran,  HI  U. 
S.  S81  (38:468). 

Each  co-plaintUf  mast  be  oompetent  to  sue 
«nd  each  co-defendant  liable  to  be  sued  in  the 
■cireuit  court,  or  the  jurisdiction  cannot  be  en- 

StrawMc^  v.  Oartiu,  7  XT-  8.  8  Cncch,  2Q7 
<2:  435);  Smitk  v.  Lyon,  188  U.  8.  819  (88:  «8S). 
Where  a  roan  lives  is  taken  prima  fade  to  be 
his  domicil,  until  the  tacts  establish  the  con- 
trary, and  when  a  person  baa  resided  in  a  State 
for  a  considerable  tune,  being  in  business  there, 
be  may  be  presumed  to  be  a  dtlzeo  of  such 
State,  nnlesa  the  contrair  appeam. 

Bnnii  t.  Bmith,  K  U.  B.  14  How.  400  (14: 
473);  Bhtito*  v.  Tiffin.  47  n.  B. «  How.  185  (IS: 
fSfJ). 

In  legal  contemplation,  the  domldl  of  the 
busband  is  the  domicil  ot  the  wife,  although 
«be  may  be  actually  residing  in  another  pit 


ffarttOH  V.  SaitMU,  14  Pick.  186;  Hainton 
Sainton,  87  Hisa.  704;  Sarri*o»  r.  Barritott, 

«>A]a.«4S. 

The  Jnrladictloa  of  the  circuit  court  depeoda 

«a  the  condition  of  the  partiea  at  the  com- 
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%t  i^  » 


*^ 


ggteiDt  of  ci'tiaseziahfp  It  no^  o^oflned  to  a  plea 

gXM  ^tetemem^  or  a  aemunerf  out  may  be  tiuEen 

^^   <iie  ana^wer,   and  the  tlm^  At  which  it  may 

raised     is    mot   restricted.    Althooffh  the 

to  citizenship  nuiy  be  sufficient, 

ar  that  that  ftTerment  is  untrue, 

of  the  circuit  court  to  dismiss 

tl&is  court,  on  appeal   or  writ 

^^^     ^,  ^^^,    see  to  it  that  the  jurisdiction 

^mf^      «^ J::^e     dxxsiixit  court  has  in  no  respect  been 
.^    ^J^^Faed  ui>oii..      Mcrris  y.  Oihner,  129  U.  8. 
"'"•^^^^^^      '^^-        690.  698]  ;  Natih/ua  A  L.  B. 
z^£^r^w^     ▼-     .i^omxyn    A  L,    B,   Cbrp.  186  XT.  8. 
^^0^^^  ST-A    r»4  :    SOS,  867]  ;  Osm^rem  v.  Bodget, 
^^Sh^  ^*J.    S.    asa,   826  [82:  182.  188]. 
0^yT     .^^  rexnax-^ed  in  Bernard's  I\op,  y.  SiMiru, 
*^>^-^ZJ.   S.   B^l,   868  [27:  956.  96d],  It  has  been 
_^r     ^oonstant    effort  of  Ck>nffre8S  and  of  this 
^C^      ^^  to  T>K^'v^exit  the  discrlmixiation  in  respect 
\\%0i^:^^\\jA    laot^wcen  citizens  of  the  same  State 
**^^^^^lta  i>etween  citi««Mof  different  States. 
^Zm     z^    ^linHAd   l>v  the  CkmBtltutlon  and  laws  of 
«^^-*^^SSL    States,  from  being   evaded   by 
V70ftl    ^^K^      .^flnir  into  the  federal  courts  controversies 

#^«ir  citizens  of  the  same  State.    ShrtM- 
_^iw     cSe     1»  U-  S.  WJ»  4*  [82:  689.  592]. 
Xf^  "m^^^    .^ixouirl^  the  Fourteenth  Amendment  de- 
^Sll  citiaens  of  the  United  States  to  be 
z^^.^^^sDA  ••of  the   State  where  they  reside,* 
'•^•i^t^'^^the  lurisdiction  of  the  circuit  court  is 
e»^5l.^^0^^^  in  tl^e  sense  that  it  has  none  except 
P^ZiAetT^^  hy  the  Constitution  and  laws 
^^  TJnited    States,  and  the  presumption 
-t    a   cause   is   without  its  jurisdiction 
'  tlie  contrary  affirmatively  appears,  it  is 
5S  that  in  caaes  where  jurisdiction  de- 
^pon  the  citizenship  of  the  parties, 
^^izenship,  or  the  facts  which  m  legal 
3Xent  constitute  it*  should  be  distinc- 
[iidpoeitivelT  averred  in  the  pleadines, 
'-s'2  appear  aflfanatl  vely-  with  equal  dis- 
Z,^  iu  other  partB  of  the  record.    It  is 
cient  that  jurisdiction  may  be  in- 
•timentatively  from  the  averments. 
V.    Cease,  vf  V.    S.   646,  649  [24: 
;  Bnnon  v.  Keen^^  88  U.  S.  8  Pet. 


by  the  condition  of  the  parties  at  the  com- 
mencement of  the  suit.  MoOan  v.  ISnrwnM. 
22  C.  S.  9  Wheat.  687  [6:  164]  ;  CvnMu  v! 
Taylor,  ^^  XI.  8.  2  Pet,  m  Vt :  rflS]  ;  OrSme 
y^OhM  ifc  Jf.  A  Cb.  181  U.  8.  240  [88: 
1441  ;  JocfcwiiT.  AXUn,  182  U.  8.  27  [88: 
849  r 


141; 
The 
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:  885,  886].     It  -vv-as  therefore  held 
V.  Oeaee,  eupra^    OorUinerUal  Ins. 


l^^a^'^      ^^  Qo^an,  131  U.   8.  268  [80:  9141. 
V^«    "^"j:^      "^^    cases,  that  the  averment  that  the 

^  cause  were  **  residents"  in  differ- 
respectively*    Was  not  enough. 
'^^^Ywn  V.  Keene,  ttpra,  which  was 
^*5^n  the  United  States  Circuit  Court 
tern  District  of   lx)ui8iana,  where 
j!t  was  a  citizen   of  the  State   of 
^jsat  the  averment  that  the  defend- 
c^ltizen  or  resident,  ''holding  his 
^^rmanent  douiicil  in  the  Parish 
1«8,"  there  being   no  allegation 
citizen  of  the  United  States, 


^d   f   ^ 


'or  the 


^lathe 
^"as  inff-*^ 
^^  Since 
J^eplet 
S^e  def 


'tile  CO] 
o^  th«i 


^l»e  circ«»^ 
o^  the 

aas  u. 


^Act  of  1875,  if  it  appears  from 

and  proofs  taken  together  that 

ts    are   citizens  of    the    United 

___jide,  in  the  sense  of  having  their 

^^oxnicil,  in  the  State  of  which 

ftxits  are  citizens  (or  that  each 

xsaable  adverse  parties  is  not 

or  liable  to  be  sued  therein) , 

caziQot  maintain  cognizance 

^  ^e  inquiry  is  determined 

^-  e.,  BOOK  84. 


he  bill  In  this  une  was  properly  filed  in 
the  name  of  the  two  executors  under  the 
will  of  Symington,  the  mortgagee,  to  whom 
letters  testamentary  had  issued;  Laws  Fla. 
McClellan's  Dig.  chap.  2,  §  78,  p.  97 ;  8 
Williams  on  Executors  (6th  Am.  edL  bottom 
paging)  1867 ;  1  Id.  267,  687.  and  notes;  1 
Danl.  Ch.  Pr.  (4th  Am.  edj  226;  Providence 
Rubber  Co.  v.  Qoodyea/r,  76  U.  8.  9  Wall.  788 
[19 :  666]  ;  EiU  v.  JSieker,  64  U.  8.  18  How. 
468  [14 :  228].  Both  qualified  and  acted,  and 
the  question  of  their  authority  to  bring  the 
suit  as  executors  of  Symin^^n,  raised  by  the 
demurrer,  was  determined  m  their  favor. 

Hugh  C.   Wilson  and  Edward  C.  Wilson 
were   appointed  executors  of   and   trustees 
under  the  will  of  Edward  J.  Wilson,  the 
mortgagor,  and  letters  testamentary    issued 
to  them,  describing  them  as  **  both  of  Peeks- 
kill,  Westchester  County,  New  York."    By 
the  will  certain  legacies  were  bequeathed, 
and  all  the  rest,  residue  and  remainder  of 
the  estate,  both  real   and  personal,  of  what- 
soever nature  or  kind,  and  wherever  situated, 
was  directed  to  be  divided  into  five  equal 
shares,  one  of  which  was  bequeathed  and  de- 
vised to  Edward  C.  Wilson  and  the  other 
four  shares  to  Hugh  C.  and  Edward  C.  Wil- 
son, to  hold  upon  certain  trusts  therein  de- 
scribed.    Neither  the  executors  and  trustees, 
nor  the  devisees,  nor  the  heirs  at  law  were 
made  parties  defendant  to  this  bill. 

Under  the  Statutes  of  Florida  it  was  pro- 
vided that  *^  when  any  person  shall  die  leav- 
ing property  in  this  State,  and  for  the  space 
of  six  months  thereafter  no  person  shall  be 
appointed  administrator  on  the  estate  of  such 
deceased  person,  it  shall  be  the  duty  of  the 
sheriff  of  the  county,  ex  qffUio,  to  take  charge 
of  such  estate,  and  to  administer  on  and  set- 
tle said  estate,  in  the  same  manner  as  directed 
for  other  administrators. "  McClellan 's  Dig. 
chap.  2,  sec.  16,  p.  81. 

It  is  indicated  by  the  record  that  J.  C. 
Anderson  was  sheriff  of  Orange  County,  and 
it  was  admitted  that  he  was  duly  appoiDted 
by  the  county  court  of  that  county  adminis- 
trator of  the  estate  of  Edward   J.    Wilson, 
deceased,  July  20.  1886,  but  not  with   the 
will  annexed,  although  Edward  J.  Wilson 
died  testate  in  New  York,  where  he  resided, 
and  where  his  will  wss  admitted  to  probate, 
which  will  conformed  to  the  laws  of  Florida 
in  the  form  and  manner  of  its  execution, 
and  might  have  been  admitted  to  record  in 
the  county  court.    McClellan*s  Dig.  chap. 
200.  §§  1,  8,  pp.  986,  987;  OroUy  v.    Clark, 
20  Fla.  849.    Thomas  E.  Wilson  was  a  citi- 
zen of  Orange  County,  Florida,  and  he  and 
Anderson,  as  administrator,  were  made  de- 
fendants, together  with  Sarah  J.  Davis,  to 
Mfhom  the  property  had  been  conveved  by 
Thomas  E. ,  and  who  had  occupied  it  from 
October,  1879,  to  September,  1886,  when  the 
process  in  this  case  was  served  upon  her,  and 
had  paid  all  taxes  and  made  large  and  valua- 
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bletinproTemeDtB  thereon.  Oeorge  W.  Davis, 
her  husbuid,  wu  aot  nude  a  party,  but  on 
the  8d  of  May,  1886,  an  answer  waa  filed  In 
the  caae,  entitled  "the  answer  o(  Sarah  J. 
Davis  and  George  W.  Davla.  her  husband, 
two  of  the  defpHdantt  aboTe  named,  to  the 
bill  of  complaint  exhibited  against  them  by 
the  coinplalnanta, "  signed  by  solicitors  for 
defendanta,  and  answering  for  those  defend- 
taU.  To  this  answer  the  cimplainanta  filed 
their  replication,  entitled  "replication  of 
laid  complainants  to  the  answer  of  Sarah  J. 
Davis  and  Qeoree  W.  Davis,  defondanta," 
and  describing  the  answer  as  tliat  of  those 
two  defendants.  The  names  of  all  the  par- 
ties defendant  were  not  set  forth  in  the  titles 
of  the  decrees.  The  bond  on  appeal  waa 
aigned  by  Anderson,  administrator,  Thomas 
E.  Wilson,  Sarah  J.  Davis  and  George  W. 
Davis,  aa  principals ;  recited  that  the  appeal 
had  been  taken  by  them  all,  and  was  condi- 
tioned for  tlieptoaecutlon  of  theappeal  by  all. 
Hi.  Davis  appeaia  to  liave  been  a  necessary 
party.  McCIellan's  Dig.  chap.  160.  p.  7M; 
1  Dan.  Ch.  Pr.  <4lh  ed.)  178;  L^^noM  y. 
Bnia,  8  Fla.  269 ;  Bmith  v.  BmiiK,  18  Fla. 
789 :  DiiatuTuki  v.  Bank  t>f  Jaduoneiiit.  2S 
Pla.  816 ;  MeOiU  v,  McQUi,  19  Fla.  8*1 ; 
atala/v.  Bamiit/ytL  Id.  375;  Cam  v.  Eatdeu, 
as  Fla.  317.  And  although  plaintiffs  did 
not  originally,  or  by  amendment  after  an- 
swer, ntake  him  in  terms  a  party  to  their 
bill,  which  would  have  discloeed  that  he 
was  a  citizen  of  New  York,  yet  the  effect 
,  of  what  was  done  was  such  as  hound  him 
'  by  the  decree,  and  we  think  upon  this  rec- 
ord he  must  be  held  to  have  become  such. 
A  person  who  has  not  been  named  as  de- 
fendant to  a  bill  mav  appear  at  the  hearing, 
tvith  the  consent  of  all  the  parties  to  the 
cause  (,l^im  v.  MorrU,  1  Hare.  418,  410; 
Boion  V.  BoUand,  1  Rusa.  ft  H.  6B)  ;  and  in 
this  instance  the  oblection  of  want  of  coo' 
sent  cannot  be  taken. 

The  plea  which  His.  Davia  interposed 
under  oath,  December  7,  18S6,  staled  that 
"before  and  at  the  time  of  the  filing  of  the 
bill,  sbe  was.  and  now  la,  under  the  cover- 
ture of  one  George  W.  Davis,  who  la  still 
living,  to  wit,  In  the  City  and  State  of  New 
York."  No  replication  was  filed  to  the 
plea,  hut  notice  given  by  the  plalnttffa, 
setting  ft  down  for  hearing.  No  further  ac- 
tion upon  It  Is  disclosed  by  the  record.  The 
answer  of  Mrs.  Davis  and  her  husband  set 
forth  "that  in  the  winter  of  1878  and  spring 
of  1879  these  defendants  were  residing  in  the 
City  of  New  York,  where  they  had  been 
residing  for  some  years  ;  that  the  health  of 
the  defendant  Sarah  J.  Davis  not  being  good, 
she  thought  residing  In  Florida  wouldbenofit 
her,  and  that  In  the  summer  of  187S  she  and 
her  husband  Investigated  the  subject  as  well 
as  they  could  by  reading  and  talking  with 
people  from  Florida,  and  from  such  investl- 

Stfon  they  concluded  tliat  If  the  climate 
ould  prove  beneficial  to  the  said  Sarah  J. 
Davis  they  would  find  It  profitable  to  pur- 
chase an  orange  grove  in  South  Florida, 
-which  the  said  Sarah  J.  Davis  could  take 
oan  oS  and  manage,  except  in  the  ■nmmar 
months,  while  the  said  Oeom  W.  Davis 
remained  at  bis  bnslneH  In  New  ToA,  the 
1«M 
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ment  of  cltlzenahlp  is  not  confined  to  a  plea 
in  abatement  or  a  demurrer,  but  may  be  taken 
in  the  answer,  and  the  time  at  which  it  may 
be  raised  is  not  resected.  Although  the 
averment  as  to  citizenship  may  be  sufficient, 
vet^  if  it  appear  that  that  averment  is  untrue, 
it  (b  the  dvLty  of  the  circuit  court  to  dismiss 
the  suit ;  and  this  court,  on  appeal  or  writ 
of  error,  must  see  to  it  Uiat  the  jurisdiction 
of  the  circuit  court  has  in  no  respect  been 
imposed  upon.  Morrii  ▼.  OUmer,  129  U.  S. 
816,  885  m:  690,  698]  ;  yathua  A  L.  R 
Ofrp.  ▼.  Boitan  A  L.  R  Oorp,  186  U.  8. 
856,  874  [84 :  868,  867]  ;  Cameron  ▼.  Ei>dge$, 
127  U.  8.  822,  825  [82:  182,  188]. 

As  remarked  in  Bernard' $  Twp.  ▼.  BtMinB, 
109  U.  8.  841,  858  [27:  956,  960],  it  has  been 
the  constant  effort  of  Congress  and  of  this 
court  to  preyent  the  disorimination  in  respect 
to  suits  between  citizens  of  the  same  State 
[70S]  uid  suits  between  citizens  of  different  States, 
established  hj  the  Constitution  and  laws  of 
the  United  States,  from  being  evaded  by 
bringing  into  the  federal  courts  controversies 
between  citizens  of  the  same  State.  Shrece- 
part  Y,  OoU,  lfS9  U.  8.  86,  44  [82:  589,  592]. 

Although  the  Fourteenth  Amendment  de- 
clares all  citizens  of  the  United  States  to  be 
citizens  '^of  the  State  where  they  reside," 
yet  as  the  jurisdiction  of  the  circuit  court  is 
limited  in  the  sense  that  it  has  none  except 
that  conferred  bv  the  Constitution  and  laws 
of  the  United  States,  and  the  presumption 
is  that  a  cause  is  without  its  jurisdiction 
unless  the  contrary  affirmatively  appears,  it  is 
essential  that  in  cases  where  jurisaiction  de- 
pends upon  the  citizenship  of  the  parties, 
such  citizenship,  or  the  facts  which  in  legal 
intendment  constitute  it,  should  be  distinc- 
tively and  positively  averred  in  the  pleadings, 
or  should  appear  afiurmati  vely  with  equal  dis- 
tinctness in  other  parts  of  the  record.  It  is 
not  sufficient  that  jurisdiction  may  be  in- 
feired  argumentatively  from  the  averments. 
Bobertmm  v.  Oea9e,  97  U.  8.  646,  649  [24: 
1067,  10581 ;  Broum  v.  Keene,  88  U.  8.  8  Pet. 
112,  115  [8:  885,  886].  It  was  therefore  held 
in  Bobert9on  v.  CSsom,  eu/pra;  OonHnentai  Ina. 
Oo.  V.  Bhoadi,  119  U.  8.  287  [80:  8801 ; 
Menard  v.  Qoggan,  121  U.  8.  258  [80:  9141, 
and  other  cases,  that  the  averment  that  the 
parties  to  a  cause  were  ''residents"  in  differ- 
ent States,  respectively,  was  not  enough. 
And  in  Braum  v.  Keene,  mipra,  which  was 
an  action  in  the  United  States  Circuit  Court 
for  the  Eastern  District  of  Louisiana,  where 
the  plaintiff  was  a  citizen  of  the  State  of 
Maryland,  that  the  averment  that  the  defend- 
ant was  a  citizen  or  resident,  **  holding  his 
fixed  and  permanent  domlcil  in  the  Parish 
of  St.  Charles,"  there  being  no  allegation 
that  he  was  a  citizen  of  the  United  States, 
was  insufficient. 

Since  the  Act  of  1875,  if  it  appears  from 
(he  pleadings  and  proofs  taken  together  that 
the  defend^ts  are  citizens  of  the  United 
States  and  reside,  in  the  sense  of  having  their 
permanent  domicil,  in  the  State  of  which 
the  complainants  are  citizens  (or  that  each 
of  the  indispensable  adverse  parties  is  not 
competent  to  sue  or  liable  to  be  sued  therein) , 
the  circuit  court  cannot  maintain  cognizance 
of  the  suit.    And  the  inquiry  is  determined 

188  U.  8.  U.  8.,  Book  84. 


by  the  condition  of  the  parties  at  the  com- 
mencement of  the  suit.    lioUan  v.  Torrance, 


22  U.  8.  9  Wheat.   587  {6:  1541 ;  CkmeUv  v. 

Taylor,  27  U.  8.  2  Pet.  556  [7 :  518]  ;  OreAare     r7oai 

V.  Ohio  A  M.   R    €h.   181  U.    8.  240  [88:     ^        * 


[88: 
144]  ;  Jackeon  r.  AUen,  182  U.  8.  27  [88: 
2491. 

e  bill  in  this  u»e  was  properly  filed  in 
the  name  of  the  two  executors  under  the 
will  of  Symington,  tiie  mortgagee,  to  whom 
letters  testamentary  had  issued ;  Laws  Fla. 
McClellan's  Dig.  chap.  2,  %  78,  p.  97 ;  8 
Williams  on  Executors  (6th  Am.  ed.  bottom 
paging)  1867 ;  1  Id.  267,  687,  and  notes;  1 
Daol.  Ch.  Pr.  (4th  Am.  edj  226;  Protddenu 
Rubber  Co,  v.  Goodyear,  76  U.  8.  9  Wall.  788 
[19:  566i  ;  mU  v.  Tucker,  54  U.  8.  18  How. 
458  [14 :  "228] .  Both  qualified  and  acted,  and 
the  question  of  their  authority  to  bring  the 
suit  as  executors  of  Symington,  raised  by  the 
demurrer,  was  determined  In  their  favor. 

Hugh  C.  Wilson  and  Edward  C.  Wilson 
were  appointed  executors  of  and  trustees 
under  Uie  will  of  Edward  J.  Wilson,  the 
mortgagor,  and  letters  testamentary  issued 
to  them,  describing  them  as  **  both  of  Peeks- 
kill,  Westchester  County,  New  York."  Bv 
the  will  certain  legacies  were  bequeathea, 
and  all  the  rest,  residue  and  remainder  of 
the  estate,  both  real  and  personal,  of  what- 
soever nature  or  kind,  and  wherever  situated, 
was  directed  to  be  divided  into  five  equal 
shares,  one  of  which  was  bequeathed  and  de- 
vised to  Edward  C.  Wilson  and  the  other 
four  shares  to  Hugh  C.  and  Edward  C.  Wil- 
son, to  hold  upon  certain  trusts  therein  de- 
scribed. Neither  the  executors  and  trustees, 
nor  tiie  devisees,  nor  the  heirs  at  law  were 
made  parties  defendant  to  this  bill. 

Under  the  Statutes  of  Florida  it  was  pro- 
vided that  ''when  any  person  shall  die  leav- 
ing property  in  this  State,  and  for  the  space 
of  six  months  thereafter  no  person  shall  be 
appointed  administrator  on  the  estate  of  such 
deceased  person,  it  shall  be  the  duty  of  the 
sheriff  of  the  coimty,  ex  officio,  to  take  charge 
of  such  estate,  and  to  administer  on  and  set- 
tle said  estate,  in  the  same  manner  as  directed 
for  other  administrators. "  McClellan's  Dig. 
chap.  2,  sec.  15,  p.  81. 

It  is  indicated  by  the  record  that  J.  C. 
Anderson  was  sheriff  of  Orange  County,  and 
it  was  admitted  that  he  was  duly  appointed 
by  the  county  court  of  that  county  adminis- 
trator of  tiie  estate  of  Edward  J.  Wilson, 
deceased,  July  20,  1885,  but  not  with  the  [704] 
will  annexed,  although  Edward  J.  Wilson 
died  testate  in  New  York,  where  he  resided, 
and  where  his  will  was  admitted  to  probate, 
which  will  conformed  to  the  laws  of  Florida 
in  Uie  form  and  manner  of  its  execution, 
and  might  have  been  admitted  to  record  in 
the  county  court.  McClellan's  Dig.  chap. 
200,  §§  1,  8,  pp.  985,  987 ;  OroUy  v.  Clark, 
20  Fla.  849.  Thomas  E.  Wilson  was  a  citi- 
zen of  Orange  County,  Florida,  and  he  and 
Anderson,  as  administrator,  were  made  de- 
fend^ts,  together  with  Sarah  J.  Davis,  to 
whom  Uie  property  had  been  conveyed  by 
Thomas  E.,  and  who  had  occupied  it  from 
October,  1879,  to  September,  1885,  when  the 
process  in  this  case  was  served  upon  her,  and 
had  paid  all  taxes  and  made  large  and  val  ua- 
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X  StatM  for  Uifl  Nortlieni  DIMiict  of  New 
York  to  rertow  a  Jadgment  In  (»»»  of  plain- 
tiS  for  (Umaget  for  br«tcb  of  a  ccntiaot.    Be- 

Htatement  bj  Mr.  3vdic4  Brawan 
la  IBtS  tbe  partlM  benlo  entered  Into  tha 
following  GODtract 


,,    ___  ,  between  A.    M.    Dolpli,    of 

Cincinnati,  O.,  of  the  fliat  part,  and  tbe 
Trov  Laandrj  Hacbinery  Company,  Limited, 
of  Tror,  N.  y.,  party  of  tbe  aecoDd  part, 
wttneneth: 

"  lit.  Tbat  the  nld  A..  M.  Dolpb,  party  of 
the  flnt  part,  in  ooniideratlan  of  tlie  cotb- 
nante  bueiiufter  named,  made  and  to  be 
kept,  iliall  fttmiBli,  crated  at  pecked  for 
abipment,  deltvered  at  dej>ot  in  Cincinnati, 
O.,  to  tbe  order  of  said  Troy  Laundry  Ha- 
cblne  Company,  Limited,  and  within  a  rea- 
aonable  time  after  such  order  1b  reoeiTed, 
certain  washing  mschinea  of  standard  size  of 
the  style  heretofore  manufactured  by  tbe  lald 
A.  H.  Dolpb  as  tbe  hydraulic  washer,  and 
known  and  designated  as  the  Standard  Dolph 
waeher,  at  the  price  of  one  hundred  and  ten 
dollars  (|110j  each,  which  shall  be  desig- 
nated as  the  manufacturer's  price  for  said 
Standard  Dolph  washer. 

"Sd.  That  the  (aid  Troy  laundry  Ma- 
chine — ,  Limited,  party  of  the  eecond  part. 
In  consideration  of  the  covenants  herein  made 
and  \i)  be  kept,  agree  to  pay  to  tbe  said  A.. 
H.  Dolph  the  sum  of  one  hundred  and  t«n 
dollars  (tllO)  each,  for  said  Standard  Dolph 
washer  dellTered  as  before  mentioned,  and 
to  bind  themaelTes  herein  and  agree  to  take 
at  least  flf^  (SO)  of  said  Standard  Dolirii 
washers  each  year. 

-Sd.  Tbat  the  aUd  A.  H.  Dolph  shall 
hare  the  refusal  or  option  of  manufacturing 
any  and  ail  washing  machines  sold  by  tbe 
said  A.  H.  Dolpb  and  said  Troy  Laundr^ 
Machinery  Com{Hiny,  Limited,  or  for  them 
through  their  agents,  at  the  price  of  one 
hundred  and  ten  dollars  ($110)  each  for  the 
said  Standard   Dolph  wsstaer.  and   at  such 

frice  for  other  washing  machines  as  may  be 
id  for  tbem  in  open  competition  for  equal 
quality  of  goods  by  any  responsible  manu- 
factutert  other  than  said  Dolph,  and  these 
prices  shall  constitute  and  be  designated  as 
the  manufacturer's  prices  for  these  machines. 
"4th.  That  the  selling  price  of  tbe  said 
Standard  Dolph  washer  is  hereby  fixed  at 
two  hundred  dollars  ($300)  each,  and  that 
the  lelllng  price  of  iresblng  machines  that 
may  be  aoia  by  either  party  hereunto  other 
than  the  Btaidard  Dolph  washer  shall  be 
fixed  at  a  price  tbe  lame  In  proportion  to 
tbe  designated  maun&cturer'a  prioe  thereof 
as  the  selling  price  of  tbe  Standard  Dolph 
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Mrs.  Dayis  was  not  separated  from  her 
husband,  and  no  element  of  separate  domicil, 
In  any  legal  sense,  existed. 

It  is  clear  that  the  circuit  court,  upon  the 
deyelopment  of  the  facts,  should  haye  pro- 
ceeded no  further,  and  dismissed  the  case. 
But  it  is  contended  that  the  supposed  defect 
was  curable  by  amendment,  and  that  this 
was  actually  done,  and  the  court  thereby 
justified  in  retaining  jurisdiction.     ConoUy 
y.  Tayl&r,  2T  U.  8.  2  Pet.  556   [7 :  518},  is 
relied  on.    In  that  case  a  bill  was  filea  in 
the  United  States  court  in  Kentucky  by  aliens 
and  a  citizen  of  Pennsylyania.    The  defend- 
ants were  citizens  of  Kentucky,  except  one 
who  was  a  citizen  of  Ohio,  on  whom  process 
was  seryed  in  Ohio.    The  jurisdiction  of  the 
court  was  not  questioned  so  far  as  respected 
the  idien  plaintifts,  but  as  between  the  citizen 
of  Pennsylyania  and  the  citizen  of  Ohio,  the 
court  could  not  exercise  jurisdiction.    Before 
the  cause  was  brought  on,  howeyer,  the  court 
permitted  the  complainants  to  amend  their 
bill  by  striking  out  the  citizen  of  Pennsyl- 
yania as  complainant  and  making  him  a  de- 
fendant, and  the  question  was  whether  the 
original  defect  was  cured  by  this  circum- 
stance, and  whether  the  court,  haying  juris- 
diction oyer  all  the  parties  then  in  the  cause, 
could  make  a  decree.    This  court  held  that 
Jurisdiction  depended  upon  the  state  of  the 
parties  at  the  commencement  of  the  suit, 
which  no  subsequent  change  could  giye  or 
take  away ;  that  if  an  alien  oeoune  a  citizen 
pending  uie  suit,  the  jurisdiction  which  was 
once  yested  would  not  be  deyested ;  and  so  if 
a  citizen  sued  a  citizen  of  the  same  State  he 
could  not  giye  jurisdiction  by  remoying  and 
becoming  a  citizen  of  a  different  State,  but 
that  just  as  the  omission  to  state  the  character 
of  plarties  might  be  corrected  at  any  time 
before  hearing,  so  by  an  amendment  made  by 
striking  out  the  person  whose  presence  as  a 
complainant  preyented  the  exe:cise  of  tiie 
Jurisdiction,  the  impediment  could  be  prop- 
el ly  romoyed.    The  case  was  one,  howeyer, 
whiere   the  remaining  complainants  might 
haye  oriffinally  instituted  the  suit  without 
^®i     Joinine  me  other  unless  as  a  defendant,  and 
the  omer  was  retained  as  a  party  by  the 
amendment. 

In  this  case,  on  the  21st  of  December,  1880, 
«  after  the  prootp  had  been  taken,  but  before 
the  hearing,  an  amendment  was  pern^itted 
by  the  court  by  striking  out  the  original 
averment  as  to  ihe  citizenship  of  the  com- 
plainants Faber  and  Watt,  executors,  and 
Inaertinff  a  new  ayerment  stating  Faber's 
citizenship  as  before,  but  Watt  to  be  *  a 
subject  of  the  Kingdom  of  Great  Britain, 
temporarily  residing  in  the  State  of  New 
Tork, "  and  the  cause  was  then  directed,  upon 
the  ffTOund  that  the  letters  to  Faber  had  been 
revoKed,  to  proceed  in  the  name  of  James  S. 
Watt,  sole  suiyiyinff  executor  of  James 
Symington,  and  was  discontinued  as  to  Faber. 
But  the  difllculty  with  this  attempt  to  ob- 
viate the  fatal  defect  in  jurisdiction  was  that 
the  record  showed  that  Watt  was  not  the  sole 
•orviying  executor  of  Junes  Symington 
^rben  the  bill  was  filed,  but  on  the  contrary, 
^rhen  the  application  to  amend  was  made, 
plaintiflis  exhibited  to  the  court  and  filed  in 
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the  case  exemplified  copies  of  the  records  and 
files  in  the  office  of  the  surrogate  of  the 
County  of  New  Tork  in  the  matter  of  the 
application  of  Gustayus  W.  Faber  for  a  rey- 
ocation  of  the  letters  testamentary  issued  to 
him  as  one  of  the  executors,  by  which  it  was 
shown  that  on  the  4th  of  May,  1886,  Faber 
filed  his  petition  for  the  reyocation  of  t])e 
letters  as  to  him,  and  that  the  order  of  revo- 
cation was  entered  on  that  day.  It  therefore 
appeared  that  Watt  could  not  have  main- 
tained the  bill  as  amended,  on  the  25th  day 
of  Aufi^ust,  1885,  when  the  bill  as  originally 
frameof  was  filed,  and  jurisdiction  could  d*^ 
more  be  given  to  the  circuit  court  by  the 
amendment  than  if  a  citizer  of  Florida  had 
sued  another  in  that  court  and  subsequently 
sought  to  give  it  Jurisdiction  by  removing 
from  the  State.  Clarke  y.  MaiiheuMm,  87  uT 
S.  13  Pet  164  [9 :  1041]  ;  MarrU  y.  Oilmer, 
129  U.  S.  815  [^:  690]. 

Ths  decree  U  rever$ed  and  the  eauee  remanded 
with  imtruetumi  to  ditmiee  the  biUfor  toonl  of 
jurisdiction. 

Mr.  Juetiee  Brewer  dissented. 


TROY   LAUNDRY   MACHINERY   COM- 
PANY.  LIMITED.  P(^.  in  Err.. 

ALEXANDER  M.  DOLPH. 
(See  &  a  Beporter*8  ed.  817-6281) 

Damagee^wlien  oniy  nominal. 

Where  the  parties  bave  made  certain  stipulatloiit 
which  determine  the  measure  of  damages  in  ease 
oX  the  breaoh  of  a  clause  of  a  oontraot,  and  in  an 
action  for  damages  for  the  breaoh  the  injuored 
party  fftUs  to  bring  himself  within  those  stlpula- 
tiODB,  he  oan  reoover   no  more  than  nominal 

Noia.— .iU  to  vendWsdamaoee  for  breach  cf  eon^ 
trad  for  mOe  of  oTuUteto,  see  noU  to  Shepherd  y. 
Hampton,  4:800. 

Am  Vo  damoQesfor  breath  of  ecmlraiOt  for  eaUe  of 
lands;  omotmt  ofi-^ob  note  to  Hopkins  y.  Lee,  6:218. 

Am  to  meamure  of  damagee  for  breach  cf  eovermnt 
aTaaCtfii*  see  note  to  LeBoy  y.  Beard,  ISdlSl. 

Am  to  italed  turn  in  eontraet^  whether  penalty  or 
UquidaUd  damaoee,  see  note  to  Tajloe  y.  Sandif ord* 
Sd»i. 

Am  to  intereet  at  damageef  see  note  to  Sneed  y. 
Wister,  6:717. 

Am  to  daenaoee  for  Infringement  of  vatente;  treble 
damagee^—eiee  note  to  Hogg  y.  Emerson,  18:8Si. 

Aeto  vlndkttve  damagee  in  aetione  for  torte^  see 
note  to  Day  y.  Woodworth,  14a8t 

Aeto  damagee  for  pereonaliniury  from  negUgenee^ 
see  note  to  Pennsylvania  Go.  y.  fioy,  SOdil. 

Ae  to  measure  cf  damages  for  nuisance,  see  note  to 
Baltimore  ft  P.  B.  Oo.  y.  Fifth  Baptist  Ohuroh,  27: 
788. 

As  to  damagee  in  ease  cf  capture;  on  restttvtion.— 
see  nots  to  United  States  y.  The  Nuestra  Sefiora  De 
Begin,  87:088. 

Am  to  damages  in  oases  cf  iDegal  capture  and  in 
ecUision,  see  note  to  The  Amiable  Nancy,  4:466. 

As  to  measure  of  damages  in  cblUsions,  see  note  to 
Smith  y.  Condry,  11*J6. 

As  to  damages,  where  two  vessets  are  at  fault,  for 
injury  to  a  third,  000  note  to  The  City  of  Hartford 
y.Bldeout,  84:980. 
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Surxmo  Couxr  o»  i 


ot  detennlnKble  bj  pl&ln  and  obvioua  nil««, 
of  ccurae  such  dAnutges  nuy  be  recovered ; 
but  if  bec&iue  thef  are  subordinate  the  pro- 
visloiu  In  reepect  thereto  are  iiideGnit«,  t^eii 
the  court  may  not,  with  the  idea  of  prevent- 
ing Injuatice,  attempt  to  aubatitute  equiva- 
lents therefor.  The  main  purpoae  of  the  con- 
tract must  be  regarded,  and  ito  ipeclflc 
provUions  in  connection  Qierawlth  enforced, 


measure  of  damages  for  breach,  is 
misfortune  of  him  who  seeks  to  recover  id 
case  of  a  breach  Uiereof.  The  case  practi- 
cally [a  one  of  tlioac  in  whlcli,  however  rep- 
rehensible the  conduct  ot  the  defendant  may 
be  in  repudiating  its  contract  obllmtlons, 
the  parties,  having  reference  to  one  portion 
of  the  subject  matter  of  the  cootntct,  made 


ng  himself  within   _..^ _. 

Such  failure  la  hii  toss.  The  court  should 
have  charged  the  jury  tliat,  in  reference  to 
the  roachines  other  than  the  Dolph  machines, 
there  could  be  none  other  than  a  recoverf  of 
nominal  damages.  Jaekton  r.  AUtn,  190 
Mass.  e4-80. 
Fur  thii  »rn>y  tht  fvdgmmi  ii  rmtttei,  and 


MICHAEL    OORHLET   n  u.,   f^k.  i* 


litum—taxm,  MAm  mof  bt  (oibm  Awn  pro- 
teei*  iff  soto— «efdmM— <f  omivM  far  vtvng- 
JSa  »aU  if  land*— StahriM  ef  Limitatim 
tMMl  bt  ptiadtd—mit  by  Mteabm. 


L  ^M  cnntlnc  or  nfiMal  of  leave  to  fll 
addttloiial  ple«,  ok-  m  amend  one  alieadr  died,  k 
dIsatMionarr  with  ths  ooott  below,  and  Dot  re- 
viawabtobjthta  court,  azoapt  In  a  ease  of  rnis 
abuse  of  dlsareUOQ. 

I;  The  trial  oooit  mar  allow  a  tecdmlcal  varlanoe 
between  the  pleadlDgi  and  proofs  to  be  oured  b]r 
amendment  witbout  Intnidacdnv  aor  otber  oaiwe 
ofaotionot'alleatliiKtba  merlia  o<  tbe  oaae  be- 
twecD  the  partMa. 

%.  Altbouch  tbe  heading  of  a  DoUoe  for  the  taUnc 
of  a  deporiUoD  was  oot  teohotoallr  oarreot,7et  if 
there  eonid  have  been  no  ■"'f'^fc*  made  wltJi 
reference  to  what  ease  the  notloe  apidled.  and 
the  notloe  waa  properir  served,  and  tbe  depo- 
ildon  was  taken  at  the  plaoa  and  time  apeolfled 
'-  "la  notlee,  the  depodllon  mar  properlr  be  ad- 


attnatdeedontbe 

d  to  par  all  taxes 

It*  oD  the  propeitr.  If  Om  amount 

to  par  off  the  taxes  waa  not  adranoed 

I  Mle,  It  kan  Item  which  can  beproper- 

of  the  prooeedi  of  tbe  sale  of  the 


moner  waa  aotua 

partof  tbeniffu 

It    The  olalm  for  di 


speoiallr  pleaded. 

B.    Tbe  courts  Of  t 
notloe  of  oil  the 


tats.  It  havloar  b 
bis  property  at  t 
oparatloD  at  law. 
paaaed  to  bla  ezei 
to  ana  for  the  am 


i  3utes  for  the 
to  review  ajudgn 
on  a  promiBsoiy 
Interest.    Affimu 

Statement  hj  J 
This  was  an  a 
on  the  S4th  ot 
Bunjan  and  Jam 
last  will  and  tt 
deceased,  cltlzei 
Michael  Gormlej 
xens  of  nilDots, 
a  certain  prom  Ik 
May  16,  1877,  ac 
Interest  at  9  pe 
semi-annually  u 
tlierealt«r,  at  th' 
York,  made  and 
payable  to  their 
dorsed  in  blank 
amount  due  on  s! 
date,  of  (400  es 
annual  interest  oi 
which  notes  the  ; 
such  executors. 

The  declaratioi 
on  the  notes,  des( 
Indoned  and  del 
tbe  defendants,  a 
lost  and  could  nc 
court,  and  stati 
represented  Inten 
and  also  of  the  i 
sumpsit  of  Indeb 
outer  isla,  monej 
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Mr.  Esek  Cowen  for  pldDtiff  in  error. 
Mr,  H.  P.  Lloyd  for  defendant  in  error. 

Mr.  JiuHee  Brewer  deliYered  the  opinion 
of  the  court : 

The  defendant  kept  this  contract  for  a  year 
and  then  repudiated  its  obligationa.  The 
excofle  made  in  its  correspondence  and  al- 
leged in  its  answer  was  that  the  parol  agree- 
ment between  the  parties,  an  agreement 
authorized  by  the  directors  of  the  defendant 
Ck>mpan7,  was  a  three  Years'  contract;  that 
the  contract  prepared  by  plaintiff  was  for 
five  years;  and  that  through  inadvertence 
and  mistake  the  contract  thus  prepared  xras 
signed  by  tiie  officers  of  the  defendant  Com- 
pany. A  change  in  the  written  agreement 
mm  five  Years  to  three  was  demanded  and 
refused.  As  no  testimony  was  offered  to 
support  this  contention,  it  must,  for  the 
purposes  of  this  suit,  be  taken  as  a  mere 

Sretense.  The  defendant,  haying  made  a 
ye  years'  contract,  at  the  end  of  one  year 
repudiated  it.  The  contract  was  not  against 
public  policy,— simply  a  contract  between  a 
manufacturer  and  a  dealer,  with  reference  to 

I  the  manufacture  and  sale  of  washing  ma- 

chines. Manyerrors  are  alleged  in  the  trial 
of  the  casr .  We  notice  but  one,  for  we  are 
constrained  to  hold  that  the  court  erred  in 
its  ruling  in  that  respect. 

It  will  be  observed  that  the  contract  had 
two  phasoB,— one  for  the  manufacture  and 
sale  of  the  Dolph  washer ;  the  other,  in  para- 
graph three,  in  reference  to  the  manufacture 
and  sale  of  other  washing  machines.  In 
reference  to  tliat,  the  contract  provided  tliat 
Dolph  should  have  the  option  to  manufac- 
ture for  defendant  any  other  machines,  at 
•uch  price  ''as  may  be  bid  for  them  in  open 
competition,  for  eq«al  quality  of  TOods,  by 
anv  responsible  manufacturers  other  than 
said  Dolph."  In  reference  to  this  brandi  of 
the  case  the  learned  Judge,  charging  the 
jury,  said:  "Regarding  the  machines  other 
than  the  Dolph  machines,  it  is  well-niffh 
impossible  to  lay  down  any  satisfactory  niue 

SSI'  of  damages.  In  attempting  to  do  so  diffi- 
-*  culties  and  perplexities  are  encountered  at 
every  turn.  At  first  I  was  inclined  to  with- 
draw this  branch  of  the  subject  from  your 
consideration  entirely,  for  the  reason  that 
the  evidence  was  so  uncertain  that  no  damage 
could  properly  and  certainly  be  based  upon 
the  breach  oi  the  contract  in  this  regud ; 
but  subsequent  reflection  has  induced  me  to 
•ubmit  the  facts  for  your  consideration,  with 
•uch  instructions  as  will  induce  you,  if  you 
award  anything,  to  ffiye  only  such  actual 
damages  as  you  believe  the  plaintiff  has 
■offered."  Ajid  further  on,  quoting  also 
from  the  opinion  given  on  the  motion  for  a 
new  trial :  *Ko  option  was  given  him  the 
first  year,  and,  as  uiere  is  no  way  of  ascer- 
taining whether,  if  the  option  had  been 
given  thereafter,  it  would  have  been  ac- 
cepted, it  is  by  no  means  easy  to  state  what 
bis  rights  in  this  respect  are.  The  decision 
of  the  court  before  referred  to  says  upon  this 
branch  of  the  case :  'As  to  the  damages  re- 
coyerable  for  the  breach  of  that  provision  of 
the  coDtract  by  which  the  plaintiff  was  to 
have  the  privilege  of  supplying  the  defend- 

itsu.s. 


ant  with  other  washing  machines  at  the  low* 
est  price  bid  by  other  manufacturers  for  sup* 
plying  defendant  with  the  same,  it  is  not 
clear  that  the  plaintiff  could  establish  any 
loss  of  profits,  unless  it  could  be  shown  that 
there  is  some  usual  or  average  percentage  of 
profit  customarily  realized  by  manufacturers 
of  analogous  articles,  or  some  established 
manufacturer's  price.  The  plaintiff  misrhP 
have  been  unwilling  to  act  upon  the  optioD 
at  prices  which  other  manufacturers  would 
have  offered,  and  the  extent  of  his  prospect- 
ive loss,  if  any,  is  largely  a  matter  of  specu- 
lation. The  defendant  may  have  been  so 
situated  that  it  could  better  afford  to  em- 
ploy its  own  men  and  facilities,  even  al- 
though by  doing  so  its  machines  would  cost 
it  more  than  to  buy  them  of  others,  and  in 
this  view  the  difference  between  the  actual 
cost  of  the  machines  to  the  defendant  and 
the  sum  it  would  have  cost  the  plaintiff  to 
make  and  furnish  them  might  not  be  the  cor- 
rect rule  of  damages. '  "  Obviously  he  ap- 
preciated the  dimculty,  but  felt  that  the 
misconduct  of  defendant  compelled  an  open 
door  to  some  substantial  recovery,  even  in 
respect  to  this  branch  of  the  contract 

1^0  option  was  given  to  plaintiff,  and  none 
claimed  by  him;  nor  was  there  anythiujg    [6S2] 
that  could  be   fairly  called  open  competi- 
tion.   True,  the  defendant  made  a  contract 
with  a  neighbor  to  manufacture  these  ma- 
chines.   After   awhile    it    abandoned    that 
contract,  and  manufactured  them  itself.    The  * 
plaintiff  never  exercised  or  sought  the  op- 
tion conferred  by  this  clause  of  the  contract. 
The  circumstances  under  which  the  contract 
was  made  with  the  neighboring  manufacturer 
are  not  disclosed.    It  does  not  appear  that 
his  offer  was  made  in  thought  of  any  com- 
petition.   If  the  idea  of  open  competition, 
as  named  in  the  contract,  had  been  presented, 
who  can  say  that  he  miffht  not  nave  been 
willing  to  have  contracted  for  the  machines 
at  a  Ims  figure,  and  how  can  it  be  said,  with 
this  uncertainty,  that  the  plaintiff  would 
haye  exercised  nis  option?    The  opinion  of 
the  circuit  judge,  in  sustaining  the  motion 
for  a  new  trial,  evidently  was  that,   in  the 
uncertainty  surrounding  the  facts,  recourse 
might  be  had  to  some  usual  or  average  per- 
centage of  profits  customarily  realized  bv 
manufacturers  of  analogous  articles.     Hia 
idea  seemed  to  be  that,   when  contract  pro- 
visions fail,  supposed  equivalents  may  be 
resorted  to.    Possibly  In  some    cases  such 
ruling  as  that  may  be  adopted ;  but  we  think 
it  inapplicable  here.    Specific  provisions  as- 
to  the  Dolph  inachines,  which  was  obviously 
the  real  subject  matter  of  the  contract,  were- 
inserted,  and  the  defendant  ^greed  to  take  at 
least  fiftjr  of  them  each  year.    Other  machines- 
were  subordinate,  and  the  stipulations  in  re- 
spect to  them  were  incidental  rather  thaa 
principal,  and  apparently  more  for  support- 
ing and  giving  force  to  the  principal  matter 
of  the  contract,  Uie  Dolph  niachines ;  hence, 
whatever  of  uncertainty  attends  those  pro- 
visions. yGfiTlfreach  of  such  a  contract,  the 
princip^  matter  in  respect  to  which  provis- 
ion was  ,made  is  the  one  to  be  mainly  re- 
j^uded.    If  subordinate  provisions  are  clear 
and  definite/  and  damages  for  disregard  therc- 

i08;» 


(12  90   for  ft  oantlnuatlon  of  the  abetnct  of 
t)t1«:  tn.SO.fOT  attonier's  few;  $3.26,  for 


t)t1«:  tn.SO.fOT  attonier'_  ...  , 
ncoidlng  few,  >nd  |8S0,  for  bla  own  lervicea 
In  BecDring  the  Imn.  Acvoidinglr,  It  wu 
foond  th&t  a  loan  of  tlO.OOO  irsslunfflcieiit 
to  ntisf;  the  tadebtedneM  of  tbe  defendsnla, 
utd  uiotb«r  loan  ti  (1.800  was  effected, 
through  Bolton,  bom  Bdwud  Clu-k.  llie 
money  in  theae  bsnaactlons  iru  patd  onz 
b;  Bolton  In  the  fonn  of  checks—one  for 
(10  000,  and  the  other 'for  (1,800— of   the 


Stjfbbu  Coukt  of  thi  Ukitbd  8t 
Mr.  Morton 

The  court  >hou! 
to  error  to  plead 
them  of  fiM»  attfat 
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The  notes  were 


Singer  Bevlng  Hncbine  Compuij,  of  which 
Cl^  was  pregident,  and  Bolton  an  agent  in 
Chicago.  TUe  mlnutiee  of  tbie  tranaaction 
aeed  not  be  stated.  It  la  suffldent  tor  our 
purpose  to  elate  tbat  the  court  held  all  thoae 
uiattera  to  be  purely  personal  between  Loeb 
and  the  defendants,  and  therefore  having 
no  conaectiOQ  with  the  dabt  diu  to  the  plain- 
tiffs. 

The  defendants  alto  sought  to  have  a  credit 
of  (14a.  60  allowed  on  the  flrat  oonpon  note 
as  of  date  April  10,  1878,  but  the  court  held 


time,  the  other  (42.60  having  been  paid  to 
Loeb  to  Induce  him  to  stop  proceedings  which 
be  had  commenced  looking  to  the  (br)>clo,sre 
of  the  tonst  deed. 

The  defendants  attempted  to  ibov  bf  the 
eridence  ot  one  witness  that  the  property 
sold  at  the  foreclceure  aale  was  worth  at  least 
(40.000,  and  that,  therefore,  they  had  been 
greatly  wronged  In  the  traiuaction ;  bnt  the 
court  refused  to  allow  the  evidence  to  ba 
troduced,  and  the  defendants  excepted. 

The  defendant  also  attempted  to  show  that 
ttae  notes  sued  oo  were  never  scheduled  as  a 
part  of  the  estate  of  Edward  Clark,  deceased, 
•a,  thOT  claimed,  waa  required  to  be  done 
by  the  laws  of  New  York ;  but  the  court  re- 
fused to  allow  such  evldenoe  to  be  intro- 
duced, and  the  defendants  excepted. 

At  the  close  of  the  trial  the  court  charged 
the  jurv :  (1)  That  there  was  no  Issue  of 
tact  under  the  evidence  for  them  to  consider ; 
(S)  That  the  items,  heretofore  mentioned  as 
having  been  deducted  by  Loeb  ttom  the  pro- 
ceeds of  the  sale  ot  the  property,  were  prop- 
erly chaiged  against  the  defendants ;  (8)  That 
the  other  items  of  account  above  mentioned 
as  having  arisen  about  the  time  the  loan  wm 
aegotiated  wen  purely  neraonal  between  Loeb 
and  the  defendants,  and  In  no  wise  concerned 
theplaintlfb;  (4)  Tbat  the  defendanla  should 
be  allowed  ctedits  on  the  note  only  as  above 
stated;  (5)  That  It  was  immaterial  how 
mnch  the  land  was  worth  which  was  sold  at 
the  foreclcstue  sale,  and  (6)  That  the  Jury 
were  instructed  to  find  and  return  a  venilot 
lev  (S,SM  in  favoi  f^  the  nlaintUb  and 
against  the  defendants.  The  defendants  ob- 
jected to  this  charge  of  the  court,  but  their 
objections  were  overruled  and  they  excepted. 
TlM  Jnry  returned  a  verdict,  as  InatTUCted  t^ 
the  court,  for  (5,300,  to  which  the  defend- 
ants excepted,  and  made  a  motion  to  srt  It 
aside  and  for  a  new  trial.  Thla  motion  was 
overruled,  and  Judgment  waa  entered  ra  the 
verdict  tat  (6,890.  To  reverse  that  Judg- 
ment a  writ  at  error  was  then  prasecntea. 
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^Sf^d:!&^a  *.    Bo#«Nfl.  IB  DL  M;    «™«on  v. 

g*5^^>5^lS.  wewi  «fetaible  under  Ibe  com- 

B.«o  ^2^'^tMl  (BJKffl);  «»B*  rf  CWumMo  t. 
^^-'^'^^^  11  U.  8.  T  Crwicfi,  3M  (8:851); 
^       "    -^"      .  tyOntMr,  4  Wo«t  Rep.  102, 117 

^__        ^^"'ooDtraot  liM  been  fully  executed 

^^  ^^^*^x  a»S  mnalna  lo  be  done  under  It  but 

■Wl*^ni**fl«it  of  moD«r,  which  the  defendanti* 

J**"^^*^'' — -- 


granting 

tionSil  pi  I 
discretto 


»  U.  8.  5  GroDch,  IB.  17  rs :  IS,  S41 


-  ,..  -- ...  .,=.„  that  Uie 

relUBal  ot  leave  to  file  an  addl- 
or  to  amend  one  alrea^^  filed,  ii 
'  with  the  court  below,  and  not 

y/JI"  ■»"«.  except  In  a  case  of 


y-wr---,     -'^taeexecation of  tbenote*  !■  proven. 

"•^■Jf^V^^-T^.  Bern.  88  DL  477.  ^^ 

^W»i,^^^    fcle  truitee  under   tbe  troit  deed 

ES^B^-^-iWUto in  error,  but  thli  made  him 

«l*v^J^Vr^^^^gla]QtUr«  In  error  «»  nell  as  for 

*^?^^^^^^'^='"**  *"  tbe  depoaitlon  are  without 
»»»^>e  obJ«'*='       ^^,^^3u,,   118  U.   a.    718   raSilllT)! 

"■  *•  — T  delivered  the  opinion 


Aaeignmeota  of  error  cover 

-xd  are  u  follows : 
_,*  tbe  coort  ened  in  reftia- 
plklntUt  In  error  '"  "'"  *"- 


reviewable  b,      ,  _ 

gross  abuse  of  discretion. 

The  second  assignment  of  error  Is  that  the 
court  erred  In  admitting  incompetent  and  Ir- 
telenmt  evidence  In  behalf  ot  the  defendanta 
In  wror.  Under  this  asslgnraent  various  oh- 
lectioDB  are  specified. 

(1)  The  first  Is,  that  there  was  a  fatal 
I"!SS°  '*'''een  the  tndoraement  on  the 
910,000  note  and  Ihat  declared  upon  in  the 
special  count,  and  that  for  the  same  reason 
It  and  the  coupon  notes  were  inadmisalbte 
under  the  common  counts. 

Tbe  onlj  wiauce  between  the  declaration 
and  the  proof  (and  this  manifestly  aroae  from 
the  fact  that  tiie  notes  were  lost  at  the  time 
of  tbe  filing  of  tbe  declaration)  was  that  the 
Indorsement  tm  the  note  was,  "Pay  to  the 
order  of  Buayan  and  Meehan,  executors  of 
Edward  Clark, "Instead  of  "Paj  to  the  order 
of  Edward  Ctark,"  as  stated  In  the  declars- 
tlon ;  and  In  the  common  counts  the  indebita- 
tui  was  laid  to  Edward  Clark  Instead  of  to 
Bunjan  and  Heehan,  his  eiecuton. 

The  proof  was  clear  that  Edwaid  Clark 
lent  the  money  to  the  plaintiffs  in  error :  that 
the;  executed  the  notes,  and  made  them  pay- 
able to  their  own  order,  and  put  on  It  their 
blank  IndoTsemeatj  that  Clark  owned  and 
hod  In  his  possession  the  note  at  the  time  of 
hisdeath ;  and  that  Bunyan  and  Meehan  wete 

S pointed  as  his  executors,  in  which  capacity 
ey  brought  the  suit 

Sucji  a  technical  variance  may  be  cured  by 
amendment  without  introducing  any  other 
cause  of  action  or  affecting  the  merits  of  the 
case  between  the  parties,  and  it  was  proper 
for  the  court  to  allow  It.  It  appean  tAat  on 
the  trial  the  indorsement  on  uie  note  was 
amended  by  the  counsel  for  the  defendants  In 
error  to  correspond  with  the  declaration,  witb 
tbe  oourt's  acquiescence,  and  pursuant  to 
what  they  considered  its  order.  In  tbe  bill 
of  exceptions  Is  this  statement  of  the  judge - 
"The  minutes  of  the  court  made  at  the 
trial  and  the  shorthand  reporter's  notes  do 
not  show  that  the  court  formally  graoled 
leave  to  tbe  plaintifta  to  change  the  indorse- 
ment on  the  note  in  suit  so  that  It  should 
read,  'Pay  to  tbe  order  of  Ifidward  Clark ;' 
'  it,  from  what  was  said  by  Uie  court  In  its       c, 

ilnion  on  the  subject  i  am  satisfied  that 
__e  attorneys  for  the  plaintiffs  in  good  faith 
supposed  or  understood  that  they  nad  leave 
to  make  audi  change,  and  that,  accordingly, 
tbey  had  In  fact  changed  the  form  of  the  In- 
dorsement on  tbe  note  independently  of  tbe 
minutes  of  tbe  trial.  The  court  cannot  st- 
that  leave  was  e 
said 


tea  of  tbe  trial.  The  court  cannot  say 
eave  was  expresilr  grwited,  or  that  ft 
inytblng  further  on  the  subject  than  is 


2?  U»  allow     *^^I5'    »^  «««!(«"».  Statute*  of  1( 
^*«r»l  plg*^  — ^^r^—^***  ««  BBt-oB.    The  reply  o 


Lpressed  lo  the  opinion  hereunto  annexed." 

We  think  that  all  the  notes  offered,  either 

file  the  I  with  or  without  amendment,  conformed   in 
'  te^  effect  to  tbe  allegation  of  tbe  commoa 
counts.  This  objection  cannot,  therefore,  pre- 
vaiL 
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(2)  A  Mcond  obJectioQ  relied  on  under 
this  uelgnment  U  tbftt  the  deposttlon  of 
Jkinei  Meehftn  vras  Improperly  admitted  be- 
cause not  complying  with  the  United  States 
ilevlMd  Statutes  (mc.  868)  in  that  respect 
The headlnx of  the  notice  waa  not  technicallr 
«x>rTect,  perhaps,  but  It  vas  substantially  so. 
It  was  as  follows :  "  United  States  of  Amer- 
ica, State  of  Ililnola,  Countv  of  Cook,  m;- 
la  the  Circuit  Court  of  the  United  States." 
Then  follows  the  title  of  this  case,  and  every- 
thiag  else  was  regular.  Tliere  could  have 
been  no  mistake  made  by  the  detendanta  with 
leferencu  to  what  case  the  notice  applied. 
I'be  proof  showed  that  the  notice  wae  prop- 
«rly  served,  and  that  the  deposition  was 
taken  at  the  place  and  time  specified  in  the 
notice,  but  before  a  different  notsry  public 
from  the  one  specified  in  the  notice.  The 
notice  read  that  the  deposition  would  be 
taken  "before  William  Q.  Peckham,  Esq., 
notary  public,  or  mrme  other  o^kef  autAarittd 
bu  late  to  taki  dmontion*,"  etc.  The  depoai- 
tion  was  actually  taken  before  Nicoll  F. 
Elmendorf,  a  notary  public,  and  an  officer 
authorized  by  law  to  Uke  depositions  in 
such  cases.  That  was  perfectly  regular,  and 
cannot  be  ob1ect«d  to.  The  notice  conformed 
to  section  863  of  the  Re  vised  St&tutea. 
There  1b  no  merit  in  this  objection. 

(8)  It  1b  also  objected  that  "the  will  and 
probate  proceedings  of  the  estate  of  Edward 
Clark  was  improperly  admitted."    This  ob- 

fection,  as  stated  in  the  record,  li  wanting 
n  precision ;  but  taking  It  ai  stated  to  the 
brief  of  counsel  for  plaintiffs  in  error  it  Is 
tliat  "the  certificates  of  authenticity  m  not 
In  accordance  with  the  laws  of  the  United 
States.  Thev  are  not  under  the  seal  of  the 
court."  In  tnls  statement  counsel  are  in 
ror.  An  inspection  of  the  record  shows  that 
the  only  "certificates  of  suthenticity' 
which  connsel  refer  «»  the  certificates  of 
eiemplificstlon  of  the  surrogate's  court. 
These  are  in  proper  form,  and  are  under  the 
seal  of  the  court.  The  letters  "L.  S,"  ap- 
pear on  (he  copy  of  ttte  original  letters  testa- 
mentary. This  objection  is  therefore  without 
merit. 

Another  objection  urged  under  this  assign- 
ment la  that  the  charges  for  taxes  and  re- 
demption of  tax  certificates  bv  Loeb,  after 
the  sale  of  tiie  property  under  tne  trust  deed, 
were  improperly  allowed.  With  reference 
to  these  charges  the  court  said 

"  Here  was  a  covenant  In  this  trust  deed  c 


bad  up  to  the  last  moment  before  Uie  sale  in 
which  to  do  that.  It  was  not  done.  In  fact 
those  tares  were  not  paid  u&til  after  the  sale 
by  this  trustee— that  is,  be  took  up  these 
-certificates,  procured  them  to  be  canceled, 
«o  that  they  were  no  longer  a  lien  on  the 

{iroperty.  It  is  true  thai  In  this  deed  the 
anguage  used  is,  that  out  of  the  proceeds  of 
sale  he  may  pay  all  moneys  advanced — ad- 
vanced for  Insurance,  taxes  and  other  Hens 
or  aaseasmenta;  but  It  has  seemed  to  me  that 
the  act  of  paying  the  taxes  or  taking  up  the 
certificates  utter  the  sale  related  back.  In 
legal  effect,  to  a  period  antedating  the  sale. 
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WindeUT.mtrOut,  8  West.  Rep.  468,  115 
DL406;  Ohapin  ▼.  BiUingi,  91  HI.  689;  Bice  y. 
Broumf  77  IlL  649. 

The  refusing  leave  to  file  Tarious  pleas  and 
notices  at  the  trial  was  within  the  discretion  of 
tbe  court,  and  «ef  usal  to  grant  soch  leave  or  to 
grant  a  new  trial  cannot  be  assigned  as  error. 

Marine  ln$.  Oo.  ▼.  Hodg9on,  10  U.  8.  6 
Cranch,  206  (3:200);  Wright  r.  HoUinmwcrlh, 
26  U.  8.  1  Pet.  166  (7:9^;  United  Satet  r. 
m^fifrd,  28  U.  8.  8  Pet  18  (7:686);  Ar  parU 
BradUreet,  82  U.  8.  7  Pet  684  (8:810);  Sjpeneer 
?.  LapOey,  61  U.  8.  20  How.  264  (16dK)2); 
Ghirae  y.  Beinieker,  24  U.  8.  11  Wheat  280» 
802  (6:474L  479);  Murphy  r.  8Uteart,  48  U.  a 
8  How.  2tS  (11:261);  Jmdeine  r.  Banning,  64 
a.  8.  28  How.  456,  467  (16:680,  681);  TiUan  r. 
OofM,  98  U.  8.  168, 166  (28:858,  869);  Ok^ue 
T.  BuUoek  Print,  Co.  6  West  Rep.  587, 118  DL 
612,  616,  617;  Wood,  Urn.  87;  ^g.  Line.  (6th 
ed.)  g  285. 

A  blank  over  the  indorsers*  names  to  a  note 
can  be  filled  at  tbe  triaL 

Lee  ▼.  Mendd.  40  m.  869,  861.  862. 

Copies  of  the  instruments  soea  upon  are  not 
a  part  of  the  declaration  under  the  Illinois 
piactioeL 

Harhw  r.  Boewia.  16  HI  56;  Stratton  y. 
Henderean,  26  HI.  68;  Humphrey  y.  PhiUipe, 
67 m  182;  Home Flaa Co, r. Be3fe,^m.  1§B; 
Boek  Idand  r.  Cuine^,  126  RL  408,  411. 

The  notes  were  admiMible  under  the  com- 
mon counts. 

Cheeapeake  d  0.  Canal  Co.  r.  Knapp,  84  U. 
a  9  Pet  541  (9:288):  Bank  of  Columbia  r. 
flaitenon,  11  U.  8.  7  Orancb,  299  (8:851); 
Biederman  y.  (/Conner,  4  West  Rep.  152, 117 
IH.  498-497. 

Where  a  contract  has  been  fully  executed 
and  nothing  remains  to  be  done  under  it  but 
the  payment  of  money,  which  the  defendant  is 
to  do,  the  plaindlf  may  reooyer  in  indebitattte 
aeeumpeit.  This  rule  of  pleading  applies  to 
promissory  notes. 

Streeter  r.  8treeier,  48  RL  155;  Brand  r. 
Eendereon,  107  RL  141. 

In  such  case  the  question  of  yarianoe  is  im- 
material if  the  execution  of  Uie  notes  is  proven. 

Boxberger  y.  8oott,  88  RL  477. 

Loeb  was  the  trustee  under  the  trust  deed 
given  by  plaintifEs  in  error,  but  this  made  him 
a  trustee  lor  plaintifls  in  error  as  well  as  for 
Edward  Clark. 

WiUiameon  Y.  Stone,  1^  m.  1S»;  Veniretr. 
CM,  106  RL  88;  Meaeham  r.  SteeU,  98  RL 
185;  Sherwood  y.  Saaeton,  68  Mo.  78,  82;  2 
Jones,  Mortg.  (4th  ed.)  §^  1,  771. 

The  objections  to  the  deposition  are  without 
merit 

JOB  parte  FUke,  118  U.  8.  718  ^:1117); 
FUni  y.  Craufprd  County  Comn.  5  dOL  481; 
Fattereon  r.  MtObard,  80  111.  201;  BraekeU  y. 
mkirk.  20  m.  App.  686.  > 


Mr.  Juetiee  Jtmmmr  delivered  the  opinion 
of  the  court: 

The  first  three  assignments  of  error  coyer 
the  whole  case,  and  are  as  follows : 

The  tint  is,  that  the  court  erred  in  refus- 
ing to  allofr  the  plaintiff  in  error  to  file  the 
flereral  pleas  of  nen  eetfaeium,  8tatutes  of 
Xjlmitmon,  payment  and  set-off.  The  reply 
to  thia  ia»  thai  as  long  ago  as  MdndevHU  r. 


WUeon,  9  U.  a  5  Cranch,  15.  17  [8:  28,  241> 
and  as  late  as  Chapman  y.  Barney,  129  U. 
a  677  [82:  800J,  it  has  been  held  that  the 
granting  or  refusal  of  leave  to  file  an  addi- 
tional plea,  or  to  amend  one  already  filed,  is 
discretionary  with  the  court  below,  and  not 
reviewable  by  this  court,  except  In  a  case  of 
gross  abuse  of  discretion. 

The  second  assignment  of  error  is  that  the 
court  erred  in  admitting  incompetent  and  ir- 
relevant evidence  in  behalf  of  tne  defendants 
in  error.  Under  this  assignment  various  ob- 
jections are  specified. 

(1)  The  first  is,  that  there  was  a  fatal 
variance  between  the  indorsement  on  the 
$10,000  note  and  that  declared  upon  in  the 
special  count,  and  that  for  the  same  reason 
it  and  the  coupon  notes  were  inadmissible 
under  the  common  counts. 

The  only  variance  between  the  declaration 
and  the  proof  (and  this  manifestly  arose  from 
the  fact  that  the  notes  were  lost  at  the  time 
of  the  filing  of  the  declaration)  was  that  the 
indorsement  on  the  note  was,  ''Pay  to  the 
order  of  Bunyan  and  Meehan,  executors  of 
Edward  Clark, "  instead  of  *'Pay  to  the  order 
of  Edward  Clark,"  as  stated  in  the  declara- 
tion ;  and  in  the  common  counts  the  indebita- 
tue  was  laid  to  Edward  Clark  instead  of  to 
Bunyan  and  Meehan,  his  executors. 

The  proof  was  clear  that  Edward  Clark 
lent  Uie  money  to  the  plaintiffs  in  error ;  that 
they  executed  the  notes,  and  made  them  pay- 
able to  their  own  order,  and  put  on  it  their 
blank  indorsement;  that  Clark  owned  and 
had  in  his  possession  the  note  at  the  time  of 
his  death ;  and  that  Bunyan  and  Meehan  were 
appointed  as  his  executors,  in  which  capacity 
the7  brought  the  suit. 

mich  a  technical  variance  may  be  cured  by 
amendment  without  introducing  any  other 
cause  of  action  or  affecting  the  merits  of  the 
case  between  the  parties,  and  it  was  proper 
for  the  court  to  allow  it.  It  appears  tnat  on 
the  trial  the  indorsement  on  the  note  was 
amended  by  the  counsel  for  the  defendants  in 
error  to  correspond  with  the  declaration,  with 
the  court's  acquiescence,  and  pursuant  to 
what  they  considered  its  order.  In  the  bill 
of  exceptions  is  this  statement  of  the  Judge  * 

"The  minutes  of  the  court  made  at  the 
trial  and  the  shorthand  reporter's  notes  do 
not  show  that  the  court  formally  granted 
leave  to  the  plaintiffs  to  change  the  indorse- 
ment on  the  note  in  suit  so  that  it  should 
read,  'Pay  to  the  order  of  Edward  Clark ;' 
but,  from  what  was  said  by  the  court  in  its 
opinion  on  the  subject  i  am  satisfied  that 
the  attorneys  for  the  plaintiffs  in  ffood  faith 
supposed  or  understood  that  they  nad  leave 
to  make  such  change,  and  that,  accordingly, 
they  had  in  fact  changed  the  form  of  the  in- 
dorsement on  the  note  independently  of  the 
minutes  of  the  trial.  The  court  cannot  say 
that  leave  was  expressly  nanted,  or  that  ft 
said  anything  further  on  the  subject  than  is 
expressed  in  the  opinion  hereunto  annexed." 

We  think  that  all  the  notes  offered,  either 
with  or  without  amendment,  conformed  in 
legal  effect  to  the  allegation  of  the  common 
counts,  lliis  objection  cannot,  therefore,  pre- 
vail. 
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(2)  A  second  objection  relied  on  under 
this  assignment  is  that  the  deposition  of 
James  Meehan  was  improperly  admitted  be- 
cause not  complying  wiUi  the  United  States 
lievised  Statutes  (sec.  868)  in  that  respect. 
The  heading  of  the  notice  was  not  technically 
correct,  perhaps,  but  it  was  substantially  so. 
It  was  as  follows :  **  United  States  of  Amer- 
ica, State  of  Illinois,  County  of  Cook,  tt.* 
In  the  Circuit  Court  of  the  United  States." 
Then  follows  the  title  of  this  case,  and  every- 
thing else  was  regular.  There  could  have 
been  no  mistake  made  by  the  defendants  with 
reference  to  what  case  the  notice  applied. 
I'he  proof  showed  that  the  notice  was  prop- 
erly served,  and  that  the  deposition  was 
taken  at  tiie  place  and  time  specified  in  the 
notice,  but  before  a  different  notary  public 
from  the  one  specified  in  the  notice.  The 
notice  read  that  the  deposition  would  be 
taken  **  before  William  G.  Peckham,  Es<i., 
notaxy  public,  cr  wim  other  officer  atUhoriud 
by  law  to  take  dqoontions,^  etc.  The  deposi- 
tion was  actually  taken  before  Niooll  F. 
Elmendorf,  a  notary  public,  and  an  officer 
authorized  by  law  to  take  depositions  in 
such  cases.  That  was  perfectly  regular,  and 
cannot  be  obiected  to.  The  notice  conformed 
to  section  863  of  the  Revised  Statutes. 
There  is  no  merit  in  this  objection. 

(8)  It  is  also  objected  that  ^'the  will  and 

grobate  proceedings  of  the  estate  of  Edward 
lark  was  improperly  admitted."  This  ob- 
jection, as  stated  in  the  record.  Is  wanting 
In  precision ;  but  taking  it  as  stated  in  the 
brief  of  counsel  for  plaintifts  in  error  it  is 
that  ''the  certificates  of  authenticity  are  not 
in  accordance  with  the  laws  of  the  United 
States.  They  are  not  under  the  seal  of  the 
court "  In  this  statement  counsel  are  in  er- 
ror. An  inspection  of  the  record  shows  that 
the  only  *"  certificates  of  authenticity**  to 
which  counsel  refer  are  the  certificates  of 
exemplification  of  the  surrogate's  court. 
These  are  in  proper  form,  and  are  under  the 
seal  of  the  court.  The  letters  ''L.  S.**  ap- 
pear on  the  copy  of  the  original  letters  testa- 
mentary. Tills  objection  is  therefore  without 
merit. 

Another  objection  urged  under  this  assign- 
ment is  that  the  charges  for  taxes  and  re- 
demption of  tax  certificates  by  Loeb,  after 
the  sale  of  the  property  under  the  trust  deed, 
were  improperly  allowed.  With  reference 
to  these  charges  the  court  said : 

**  Here  was  a  covenant  in  this  trust  deed  on 
the  part  of  the  makers  of  the  deed  to  pay  idl 
taxes  and  assessments  on  the  property.  They 
liad  up  to  the  last  moment  before  Uie  sale  in 
which  to  do  that.  It  was  not  done.  In  fact 
those  taxes  were  not  paid  uhtil  after  the  sale 
by  this  trustee — that  is,  he  took  up  these 
certificates,  procured  them  to  be  canceled, 
so  that  tliey  were  no  longer  a  lien  on  the 
property.  It  is  true  that  in  this  deed  the 
language  used  is,  that  out  of  the  proceeds  of 
sale  he  may  pay  all  moneys  advanced — ad- 
vanced for  insurance,  taxes  and  otlier  liens 
or  assessments ;  but  it  has  seemed  to  me  that 
the  act  of  paying  the  taxes  or  taking  up  the 
certificates  after  the  sale  related  back,  in 
legal  effect,  to  a  period  ant^lating  the  sale, 
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and  that  it  was  equivalent  to  an  adymoe- 
ment  of  money  before  the  sale  for  the  payment 
of  Uie  taxes  and  the  clearing  off  of  ibeae  tax 
liens  and  assessments.  I  understand  from 
Judffe  Blodffett,  and  am  authorised  to  say. 
that  he  has  nad  this  very  question  up  In  con- 
nection with  trust  deeds  like  this,  and  that 
he  has  taken  the  same  yiew  of  the  question, 
and  has  held  that,  although  the  amount  nec- 
essary to  pay  off  the  taxes  was  not  advanced 
before  the  sale,  but  was  paid  after  the  sale, 
it  was  an  item  which  could  be  properly  takeo 
out  of  the  proceeds  of  the  sale  of  the  pnp- 
erty.** 

We  see  no  objection  to  anything  In  that 
part  of  the  court's  opinion  or  in  that  nil  inf.     [#84 
BaU  v.  Chuld,  79  Dl.  16;  Fimtmi  y.  Ea$t  A 
Louie  Oas  Light  A  O.  Ch.  108  111.  880. 

Another  objection  is  that  the  checks  upon 
which  the  original  loans  were  made  were  ir- 
relevant and  not  counted  on  in  the  declara- 
tion, nor  proof  made  of  signatures.  Hieae 
were,  in  the  view  we  take  of  the  case,  ad- 
missible as  riiowing  that  the  amount  of  money 
due  on  these  notes  was  actually  received 
from  Sdward  Clark,  as  oonstituting  part  ol 
the  rei  geetm. 

One  more  objection  remains  under  this  see* 
ond  assignment,  which  Is  that  the  statement 
of  the  account  by  McCoy  should  not  have 
been  received  ana  adopted  by  the  court  as 
the  basis  of  its  Judgment  It  is  not  shown 
to  our  satisfaction  that  the  account  Is  wrong 
in  any  particular  item  or  items.  The  objec- 
tion is  to  the  account  as  a  whole.  There  is 
no  ground  for  such  an  objection.  If  the  nria- 
cipies  upon  which  the  account  is  statea  are 
correct ;  and  they  are  so  in  this  case. 

Under  the  thini  assignment  of  error,  yia... 
that  the  court  erred  in  excluding  proper  and 
competent  testimony  on  behalf  of  the  plain- 
tiffs in  error,  the  points  relied  on  are  that 
the  court  ruled  out  (1)  proof  of  the  moneys 

gaid  by  plaintiffs  in  error  to  said  Sdwaid 
lark ;  (2)  the  Statutes  of  Dllnois  and  New 
York  concerning  limitations,  mortgages  and 
estates ;  (8)  evidence  of  the  yaloe  of  land 
sold  by  iMh  under  the  trust  deed  to  and  for 
Clark ;  (4)  the  evidence  to  show  that  the 
notes  in  suit  were  never  scheduled  In  thn 
surrogate's  court  of  New  York. 

With  reference  to  the  moneys  claimed  to 
be  paid  by  plaintiffs  in  error  to  Sdward 
Clark  or  hfs  asents,  and  to  the  value  d  the 
land  sold  by  Loeb  at  the  fdreolosors  sale, 
the  reply  is  that  there  was  no  eyidenoe  go- 
ing to  show,  nor  do  the  defendants  daiB, 
that  they  ever  paid  money  to  anyone  but 
Loeb.  Loeb  was  not  the  agent  of  Claik  any 
more  than  of  the  defendants.  He  was  a  trus- 
tee for  both  parties  to  the  contrsot  Thn 
moneys  paid  to  Loeb  by  the  defendants  at 
the  time  they  secured  the  loans  were  paid  to 
him  as  their  own  agent  Bolton  was  Clark's 
agent  in  those  transactions.  We  agree  with 
the  court  below  in  holding  those  transactions 
to  have  been  purely  personal  between  Loeb 
and  the  defendants.  Bo  also  with  regard  to  f  •s^l 
the  sale  of  the  property  under  the  trust  deed. 
If  the  defendants  were  wronml  by  that  sain 
their  remedy  is  aninst  Loeb ;  and  any  loss 
they  may  have  suffered  cannot  be  pleaded  to 
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to  the  Supreme  Couii  of  tho  Tezritoij  and 
the  Judgment  of  the  court  below  affirmed. 
Plaintifb  thereupon  appealed  from  such 
affirmanoe  to  this  court.  ^ 

3fir.  ^^mXtmv  H.  Smith*  for  sppeUanto: 
Tiiiscnfleia  not  within  the  Statute  of  Frauda. 
Browne*  Stat  Fr.  %  88. 
Resulting  trusts  in  which  the  purchase  mon- 
key iB  paid  hy  one  and  the  deed  taken  in  the 
Daime  of  another  may  be  pro  tanto  or  for  a  part 
of  tbe  estate  proporttonate  to  such  part  of  the 
purchase  money  as  the  omIim  gu$  iruH  may 
tave  advanced. 

Oop  ▼.  iTorton,  0  Hod.  388, 9  Atk.  76;  Wray 

T  Steele,  2  Yes.  Ss  B.  888;  Bendow  ▼.  Town- 

407u2, 1  MyL  A  K.  606;  JkUe  ▼,  HamiUon,  6 

Hax«,  809;  Buatt  ▼.  mfoU,  1  Atk.  6U;  Buck  v. 

SwoMeif,  86  Me.  41;  LiverfMre  ▼.  Aldrich,  6 

Cusli.  485;  iW«»  ▼.  Jfon^cn  <ft  B.  10!^.  Co.  8 

Mason,  862;  Bottfard  t.  Burr,  2  Johns.  Ch.  406, 

1  N.  Y.  Ch.  L.  ed.  426;  Stark  v.  Cannady,  8 

Litt.  829;  Bo$$  T.  Hegeman^  2  Edw.  Ch.  878,  6 

N.  T.  Ch.  L.  ed.  484;  Larkitu  v.  BhodM,  5 

Port.  196;  Ckcil  Batik  ▼.  B»sw2y,  28  Md.  261. 

Where  a  man  buys  land  in  the  name  of 

another  and  pays  the  consideration  money,  the 

land  will  generally  be  held  by  the  fprantee  in 

trust  for  uie  person  who  so  pays  the  considera- 

tiott  money.  _ 

Com.  Dig.  chap.  8,  W.  8;  2  FonbL  Eq. 
chap.  6,  g  1,  noU  a;  8  Wooddes.  Lect.  67;  Co. 
Litt.  290;  Sued.  Yend.  chap.  16.  §  2;  Towng  v. 
Peachy,  2  A&.  266;  LUnfd  y.  ajaiUei,  2  Atk. 
160;  Scott  ▼.  FenhoulUt,  1  Bro.  Oh.  69:  Lane  v. 
J)iffJki€m,  Ambl.  418;  Ftnehr,  :Fineh,  16 Yes.  Jr. 


60;  Bogd  y,  M'Lean,  1  Johns.  Ch.  682,  1  K 
Y.  Ch.  L.  ed.  264;  Bteore  v.  Steore,  6  Johns. 
Ch.  1, 1 N.  Y.  Ch.  L.  ed. 987; PowUv.Monmm 
d  B.  Mfg.  Co.  8  Mason,  862;  4  Kent,  Com.  61; 
Jaekaon  r.  Moore,  6  Cow.  706;  F^abodvY.  Tar- 
Ml,  2  Cush.  282;  Barnard  T.  Jmoelt^  97  Mass. 
87;  mxon'eApp.  68  Pa.  279;  Bobineon  t.  jBo6- 
inmn,  22  Iowa,  427;  BruU  v.  Elam,  2  Heiak. 


Possession  alone,  without  payment  or  other 
acts  of  ownership,  is  sufficient  part  perform- 
ance of  a  verbal  contract  for  land  to  sustain  a 
decree  for  its  specific  execution. 

Browne.  Stat.  Fr.  I  467;  Fry,  Spec.  Perf. 
§679. 

Possesion  is  part  performance  both  by  and 
against  the  stranger  and  the  owner;  and  they 
are  therefore  both  bound. 

Borreti  ▼•  Oomeeerra,  Bunb.    94;  Earl  qf 
As/letfordra  Oaee,  2  Str.  788;  Fpke  ▼.  WUliame, 
2Yem.  465;  Laeon t.  Mertine, 8 Atk.  1;  WO- 
lie  ▼.  Stradling,  8  Yes.  Jr.  881;   Boieere  v.  Ga- 
tor, 4  Yes.  Jr.  91;  Gregory  y,  MigheU,  18  Yes. 
Jr.   828;  Kine  y.  Bcdfe,  2  Ball  &  B.  848;  Pain 
y.  Coombe,  1  DeG.  &  J.  84;  CMeeY.  Paking- 
ton,  L.  R-  19  Bq.  174;  TiUon  r.  TUton,  9  N. 
H.  886;  PindaU  y.  Trevon,  80  Ark.  249;  Eaton 
V.  Whitakcr,  18  Conn.  222;  Murray  y.  Jayne, 
8  Barb.    612;  Malin$Y.  Brown,  4  N.  Y.  408; 
^an  y.  Dox,  84  N.  Y.  807;  Johnaton  y.  OlaTir 
ey,  4  Blackf.  94;  Andenon  y.  Simpeon,  21  Iowa, 
899;  WMte  y.  Waikine,  28  Mo.  428;  CatleU  y. 
Bacon,  88  Miss.  269;   Beynolde  y.  Johneton,  18 
Tex.   214:   Harrii  y.  Orenehaw,  8  Rand.  14; 
WelU  y.  Stratum,  1  Tenn.  Ch.  828;  Arrington 
y.  Bfrter,  47  Ala.  714;  Beed  y.  Seed,  12  Pa.  117; 


No  trust  lesultB  to  a  boflband  for  iMiyment  on 
land  of  the  wife  after  purotaase,  nor  from  an  agree- 
ment to  boy  at  BheriiTB  sale  and  reoonyey.  A 
parol  a^zvementto  cony  ey  at  a  future  time  Is  Insuf- 
^^<>l0Qt..  Francestown  y.  Deerlns,  41  N.  H.  488; 
Keliuin  V.  Smttta,  88  Pa.  150;  Oaple  y.  McOottom.  W 
^^^  40;  Pattison  y.  Horn,  1  Grant,  Cas.  801;  Pin- 
cook  V.  douffh,  IBTt.  OOO,  41  Am.  Dea  62L 

PAyment  by  the  oestuf  qat  tnat  must  be  clearly 
«howti,  and  it  must  be  payment  as  a  purohaaer  and 
not  in  the  nature  of  a  loan.  Faringer  y.  Bamsey, 
^  Hd.  Oh.  88;  Crop  y.  Norton,  9  Mod.  £88;  Iioomis  y. 
^'<><)>nia,  S8  HL  454:  Gibson  y.  FOote,  40  MiBS.  788; 
^'^hite  V.  Gktfpenter,  3  Paige,  817, 3  N.  T.  Gh.  L.  ed. 
^  Biulei^  y.  White,  64  Me.  28;  Boblnson  y.  I^ 
11ore«  00  Miai.  148;  Whaley  y.  Whaley,  71  Ala.  168. 

U  tliQ(r«  be  no  payment,  there  will  be  no  trust 
There  must  be  an  actual  payment  in  money,  or  its 
equivalent,  by  the  one  becoming  the  cestui  que 
^'■"■t.    Stucky  V.  Stucky,80  N.  J.  Bq.  646;  Louns- 

*"MTv.Purdy,  18 N.Y. 618,16 Barb. 880;  Honorey. 

Hutohlngs,  8  Bush,  687;  Buck  y.  Pike,  U  Me.  9; 

Greene  y.  Oook,  20  IlL  186;  Smith  v.  Bumbam,  8 

«nm]i.tt5;  Boberti  y.  Ware,  40  OaL  684;  Kendall  y. 

''■uuu  11  Allan,  lA;  Wheeler  y.  Kirtland,  88  N.  J. 

^•18;  RuaeeIly.AIIen,10Paige,840.4N.  T.Gh.L. 

«^-  066;  Dickinson  y.  Dayis,  48  N.  H.  647,  80  Am. 
I>eo.  802;  Jackson  y.  Ctoyeland,  16  Mich.  94. 

If  two  persons  agree  to  purchase,  one  f  umiBhlng 
the  money  and  taking  the  title  himself,  no  trust 
•eaulls.  TebbettB  y.  Tllton,  81  K.  H.  278:  Bdwards 
y.  Bdwards,  80  Fa.  880;  Fowke  y.  Slaughter,  8  A.  K. 
^'•nb.  66, 18  Am.  Dea  188. 

IVitftoln  peratmol property* 

The  same  rules  apply  whether  the  trost  resnlti 

4n  peraooal  property  or  real  estate,  and  the  person 

paying  the  purchase  money  holds  the  equitable 

interest;  aa,if  hi  the  name  of  a  third  party  a  person 
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purohaaes  stocks,  bonds,  mortgages,  annuities,  a 
note,  the  separate  property  of  a  wife  or  an  un- 
negotiable  bill;  or  where  an  administrator  takes 
possession  of  taxes  collected  by  his  Intestate,  and 
so  of  any  other  chattel  Interest;  but  not  if  the 
personal  property  fs  of  a  perishable  nature.  Gar- 
rick  y.  Taylor,  28  Beay.  79;- Ex  parte  Houghton,  17 
Tes.  Jr.  268;  Creed  y.  Lancaster  Bank,  1  Ohio  8t  1; 
Ebrand  y.  Dancer,  II  Ch.  Gas,  26i  1  Bq.  Oas.  Abr.  888; 
Kelley  y.  JennesB,  60  Me.  456, 70  Am.  Dec  628;  Ban- 
dall  y.  Phillips,  8  Mason,  878;  Byali  y.  Bowles,  1 
Yes.  Br.  868;  Smyth  y.  Ollyer.  81  Ala.  80;  May  y. 
Nabors,  6  Ala.  24;  People  y.  HoughtaUng,  7  Gal.  848; 
Martin  y.  Decatur  Branch  Bank,  81  Ala.  116;  Orr  y. 
Pickett,  8  J.  J.  Marsh.  280;  Garter  y.  Bennett,  6  FU. 
214;  Doyle  y.  Murphy,  88  HI.  602.  74  Am.  Dec  166; 
Union  Bank  y.  Baker,  8  Humph.  447;  I«yon  y.  Ityon, 
ITenn.  Gh.2S6k 

TnuiifromflduolarvreUakmB, 

If  a  person  holds  the  funds  of  another  In  conse- 
quence of  some  fiduciary  relation  between  them, 
he  will  hold  any  property  purchased  with  those 
funds  in  trust  for  that  other;  as,  if  a  guardian  pur- 
chase with  a  ward*B  money,  a  trust  results  to  the 
ward.  If  an  executor  or  administrator  purchase 
in  his  own  name,  with  estate  money,  the  beneficial 
Interest  belongs  to  the  estate.  Cookson  y.  Biohaid- 
son,  60  HI.  187;  Bohlaefer  y.  Corson,  68  Barb.  610; 
Buck  ▼.  8waaey,  86  Me.  41, 66  Am.  Dec  681;  Fergu- 
son y.  Lowery,  64  Ala.  610, 26  Am.  Bep.  718;  Colas  y. 
Allen,  64  Ala.  06:  Blodgett  y.  Hfldredth,  108  Maas. 
484;  Bancroft  y.  Consen,  13  Allen.  80. 

But  if  the  guardian  buys  land  on  his  own  ac- 
count, and  afterwards  pays  for  it  with  the  money 
of  his  ward,  no  trust  results.  French  y.  Sheplor, 
88  Ind.  206,  48  Am.  Bep.  67;  Klsler  v.  Kisler,  2  Watts. 
828, 27  Am.  Dec  806;  Broyles  y.  Nowlln,  8  Bazt.  101: 
Coles  y.  AUen,  64  Ala.  06;  Beck  y.  Uhrloh,  18  Pa. 
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«ubled  the  def eodut  to  procure  a  ptiut  for  t  bunin  wu 

Mtd  tlw  dafentUnt,  uid  ImmedUtalj  tallow 
It  br  SD  kvennent  that  tt«Wt«r,  to  wit,  01 
or  ■boat  the  flftMoth  da^  ot  Jfar,  tha  k 


e  puicluw.    The  luhKqvat 

•llegatlw  Uuowi  addltlcauJ  doubt  nra  Om 
quertlon,  ud,  In  fact,  U  ■usoer'"'''  *" 
tmpllcatliw  that  plalntUb  wete  ..  „  -■_ 
oonfldoDt  that  ther  had  paid  any  oowidcnUa 
aiDOunt,  but  vete  wIIIIdc  to  pay  tlwlr  ^n 

upon  being  informed  ^  "^- - 

dne. 
We  tbiok  the  coatentlon  of  tte  phWft  d 

that  atnut  Unudeontbjopetatkad  k«  » . 

U  not  vuUinad.  The  allentioMiwiMieHdMt:^ 
nothing  more  than  UMt  they  B^e  cskn  ^  bIkc  3  i^ 
Tanocaof  BonejIodareBdaBtfartbpwciM  zi^t:  a 
of  thla  interaat ;  bat  whm  m  im  wte  km  -set  Tcfri 
or  at  what  time  aach  adTaaaa  «cm  ^^  ■  .xxx  «« 
leftentUeljoi ■      •-'  ■  -—  • 


ranhuBiiH 
IB  Ohm  r 
BtdMdile  li 
put;  let  in 


im. 


CiTt  AND  County  of  8ak  Fbakoisco  ▼.  Lb  Bot. 


t6^-^n 


to  Mttle  and  qulot;  'title  to  such  lands  and  was  oon- 
flnned  b7Legi8la.tlve  Act  of  the  State. 

4>  Those  who  eontlncied  in  possession  of  the  lands 
in  Ban  Tranciaoo  olaJmed  by  it  as  succeoBor  of  a 
Kexicao  pueblo  oT  tliat  name,  for  the  period  re- 
quiied  by  the  \tkTX  l^ees  Ordinance,  so  as  to  have 
the  benefit  of  the  transfer  it  made,  acquired  as 
complete  title  as  tbe  City  oould  oonvey  under 
that  ordinance  etod  the  confirmatory  legislation 
ot  the  State  and  of  the  United  States. 

&  The  interest  off  tlie  pueblo  in  the  lands  within 
its  limits  goesbaiolc  to  the  acquisition  of  the  coun- 
try, and  precedes  tlie  paasaffe  of  the  Swamp-Land 
Act  of  Ck)ngrees;  tbat  Act  was  never  intended  to 
apply  to  lands  held  by  the  United  States  charged 
with  any  equital^ie  claims  of  others  ./hioh  they 
were  bound  by  treaty  to  protect. 

6w  When  the  United  States  acquired  Oalifomia  it 
was  with  the  dv&ty  to  protect  all  tb3  rights  and 
interests  which  -were  held  by  the  Pueblo  of  San 
Francisco  under  Mexico;  the  duty  of  the  goyem- 
ment  and  its  poiprer  in  the  execution  of  its  treaty 
obligations  to  protect  the  claims  of  all  persons, 
natural  and  artificial,  and  of  the  City  of  San  Fran- 
cisco as  successor  to  the  pueblo,  were  superior  to 
any  subsequently  acquired  rights  or  claims  of  the 
State  of  California,  or  of  individuals. 

7.  The  lands  w hlch  paased  to  the  State  of  California 
upon  her  admission  to  the  Union  were  not  those 
which  were  affected  occasionally  by  the  tide,  but 
only  those  over  which  tide- water  flowed  so  con- 
tinuously as  to  prevent  their  use  and  occupation; 
but  the  existence  of  such  lands  oould  in  no  way 
affect  the  rights  of  the  pueblo 


has  assumed  to  make  surveys  within  the 
limits  of  the  land,  mark  out  lines  of  streets, 
subdivide  a  portion  of  the  property  into  lots 
and  make  a  map  thereof ;  and  Uiat  it  threatens 
to  sell  such  subdivisions  and  lots  and  open 
such  streets,  and  in  divers  other  ways  assumes 
to  exercise  acts  of  ownership  over  the  prop- 
erty, to  the  slandering  and  disquieting  of 
plaintiffs*  title,  the  depreciation  of  its  market 
value  and  the  hindrance  and  prevention  of 
its  sale  or  use,  to  the  manifest  injury,  loss 
and  detriment  of  the  plaintiffs. 

They  further  aver  that  they  deraign  title 
to  all  but  a  small  portion  of  the  property 
by  divers  mesne  conveyances  from  William 
J.  Shaw,  who.  on  the  28th  of  March,  1861, 
commenced  a  suit  in  the  District  Court  of 
the  Twelfth  Judicial  District  in  and  for  the 
said  City  and  County  of  San  Francisco, 
against  the  defendant  herein,  to  quiet  his  title 
to  the  land  described  in  his  complaint  in 
that  suit;  that  the  claim  of  the  defendant 
might  be  determined  and  the  title  of  the 
plaintiff  therein  (the  said  Shaw)  be  estab- 
lished and  declared  valid,  and  that  it  might 
be  decided  that  the  defendant  had  no  title, 
claim  and  interest  in  the  land  ;  that  the  said 
defendant  was  served  with  summons  and  ap- 
peared  by  attorney,  and  such  proceedings 
were  afterwards  had  in  the  suit  that  on  the 
5th  of  February,  1862.  the  court  entered  its 
final  I'ud^nient  and  decree  therein,  whereby 


«.  Adeedofthetide-landoomoilasionerBoouldnot  it  adjudK®^.^^'  the  claim  of  the  defendant 
impair  the  right  of  the  City  of  San  Francisco  to  I  to  the  premises  was  invalid  and  void,  that 
exercise  the  power  reserved  in  the  Van  Ness  Or- 1  i^q  title  of  the  plaintiff  therein  was  valid 
dinance  over  suoh  portions  of  the  lands  conveyed  I  ^Q^  guf^ci^tit  as  against  the  defendant  and 
to  occupants  under  that  ordinance  as  had  been  ^f^i^at  all  persons  claiming  through  or  under 
n«n,i«w  «..  m^t  .»irfc  for  Streets,  squares  and  I  Jg^^fendant,   and   that  all    such    persons 

should  be  forever  barred  and  restrained  from 


occupied  or  set  apart  for  streets,  squares 
public  buUdings  of  the  City. 

[Na  878.] 
Submitted  Jan,  19, 1891.    Decided  Mar,  f,  1891, 

APPEAL  from  a  decree  of  the  Circuit  Court 
ot  the  United  States  for  the  Northern  Dis- 
trict of  California  in  favor  of  plaintiffs  decree- 
ing that  they  are  owners  of  the  lands  described 
in  the  complaint  and  that  defendant  has  no 
right  therein,  and  enjoining  defendant  and 
persons  claiming  under  it  from  asserting  any 
tight  therein.     Jkeree  modifled. 


Statement  by  Mr.  Justice  Field: 
This  is  a  suit  in  equity  against  the  City 
and  County   of  San  francisco,  a  municipal 
7]     corporation  of  California,  to  quiet  the  title 
ot  the  plaintiffs  below,  the  defendants  in  er- 
ror here,  to  certain  real  property  within  the 
limits  of  that  municipality,  against  the  al- 
lege claim  of  the  corporation  to  an  adverse 
estate   therein.    The  plaintiffs  are  citizens 
of  France.     The  defendant,  as*a  corporation 
of  California,  must  be  treated,  for  purposes 
of  jurisdiction,  as  a  citizen  of   that  State. 
The   bill    alleges  that   the   plaintiffs   are 
seised  and  possessed  in  fee  simple  absolute 
of    certain    real   property   in  the  City   and 
County  of  San  Francisco,  which  is  particu- 
larly described,  and  that  they  and  their  pre- 
'         dccessors  have  been  thus  seised  and  possessea 
for  more  than  ten  years ;  that  the  defendant 
sets  up  some  claim  of  title  to  the  property, 
or  to  some  portion  thereof,  adversely  ^  ^^ 
plaintiffs,  which  claim  is  without  rigbt 


asserting  bj^J  estate  or  title  or  interest  in  the 
premises  or  any  part  thereof;  that  the  said 
judirmeDt  and  decree  in  favor  of  Mr.  Shaw 
still  remains  in  full  force,  never  having  been 
appealed  from,  reversed  or  vacated ;  and  they 
insist  that  by  it  the  defendant  is  estopped 
from  claiming  or  pretending  to  any  right, 
title  or  interest  in  the  lands  therein  described. 
The  plaintiffs  therefore  pray  that  the  de- 
fendant may  answer  the  bill  and  set  forth 
whatever  right,  title  or  interest  it  mav  have 
in  the  real  property  in  relation  to  which  the 
is  fllea,  or  in  any  part  thereof,  to  the 
that  the  court  may  determine  upon  its 


e 
or 


bill 

end   .—,- ,       ,        ^.    ,  -  J       -. 

validity  and  that  it  may  be  adjudged  and 
decreea  that  the  plaintiffs  are  the  owners  of 
the  property  and  that  the  defendant  has  no 
right,  title  or  interest  therein,  either  in  law 
or  equity. 

The  defendant  appeared  by  its  attorney  and 
filed  its  answer,  1  a  which  it  denies  upon  in- 
formation and  belief  the  allegations  of  the 
bill,  and  avers  in  like  manner  that  the  de- 
fendant is  and  has  been  for  more  than  ten 
years  last  past  continuously  the  owner  in  fee 
and  possessed  of  the  described  premises. 

The  answer  also  avers,  in  the  same  way, 
that  the  plaintiffs  ought  not  to  maintain  the 
suit,  because  neither  they  nor  their  predeces- 
sor or  grantors,  or  any  of  them,  were  seised 
or  possessed  of  the  premises  or  any  part 
thereof  within  five  years  next  before  the  fil. 
ing  of  their  bill ;  but,  on  the  contrary,  that 
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justloelSd  unfounded  in  1*^  or  equ^'y*  *"'*''  **  **'«°'^^  ^  >*"  ^"^^  '^^  ^^  ""»• 
138  U.  8.  U.  a,  Boos  84.  **  **•' 


SuFBXiiK  OouBT  or  TBB  Dm 


loutenburgh,  SO  N.  J.   Bq. _ 

'ft<M,  47  Gi  479:  PureeU  t.  Jftnw,  71  U.  B. 
Wall  818  (I8:4SSi:  Broten  r.  8vUm.  12B  D. 

..  243.  248  (Sa:e6e.  666). 
Mr.  M.  F,  Morris,  tor  appellee: 
In  order  to  Uke  a  case  out  of  the  opetatloD 

f  tbe  Sutute  ot   Frauds  on  tbe  ground  of 

«it  perf ormaDce,  such  part  performance  muat 


33):  Wiaiam*  y.  Morrit.  96  U.  8.  444  (24:860); 
temmtt  v.  WortbingUm,  88  Md.  W6;  Ihtt^hy 
:  Bi/an,  116  IT.  S.  «1  (!3»:708). 

Mr.  Jtutiee  Brown  dellTored  the  opinion 
if  tbe  court : 

Br  Rev.  BtatB.,  KC.  2819,  all  nJuable 
nineral  depoeits  In  lands  belongiait  to  the 
Jnited  States  are  declared  to  be  free  and 
'pen  to  exploration  and  purchase  "by  citi- 
ens  of  the  United  States  and  those  who  have 
leclared  their  intention  to  become  each, 
mder  regulationa  prescribed  by  law."  By 
ec.  2334,  tbe  miners  of  each  mining  district 
Day  make  regulations  not  in  conflict  with 
be  laws  of  tbe  United  States,  or  of  Ibe 
Itate  or  Territorv.  governing  Uie  location, 
oanner  of  recoralng  and  amount  ol  work 
lecessary  to  hold  poeseasion  of  a  mining 
:laim.  subject  to  me  reouiremeDt,  among 
libera,  that  "  upon  each  daim  located  after 
day  10,  1873,  and  until  a  patent  ha*  been 
asued  therefor,  not  leas  than  one  hundred 
lollars'  worth  of  labor  ahall   be  performed 
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i  contract 


as,  a  Am.  Deo.  G07;  Harper  v.  Axcber,  ffl  MiB.  2U: 
Oodse  V.  Cole.  OT  lU.  B88:  White  v.  Brew,  tt  Ho.  BO; 
WlUlama  r.  HoUlngiworth,  1  Btrobh.  Bq.  in,  IT 
km.  Dec  ST;  Barker  T.  Barker,  U  Wla.  ISL 

Bo  a  truit  will  arln  U  a  trustee  purohaie  with 
trust  funds  In  his  own  name,  or  a  Buardtao  of  In- 
■me  persons  or  an  asent  wttb  tbe  money  ot  bli 
prlndpal,  or  If 
In  Uielr  own  name  with  oorporate  funds,  or  If  a 
partner  so  purchase  lands  with  paTtnarahlp  tunda. 
or  a  husband  buy  land  In  his  own  name  wlUi 
nta  estate  ot  wife,  but  not  If  purchased  out  < 
■UowaiHiB  by  tbe  husband.  Mc  Larren  v.  Brewer,  U 
He.  UBi  D«r  T.  Both,  UN.  T.  «B;'niompeon'sApp. 
K  Fa.18:  Han  oook  T.Titus,  W  HIsa.  Ol;  PuKh  T.Push, 
>  Ind.  ISE;  Hamnetfs  App.  71  Pa.  SBT;  Stratton 
T.  Dialogue.  U  N.  J.  Bq.  TD:  Held  v.  Vllch.  U  Barb. 
m»:  Boae  T.  Harden.  »  Kan.  US,  1^  Am.  Hep. 
146;  Burden  v.  Sberldan,  8B  Iowa,  US,  U  Am.  B^ 
MO;  BaU  T.  BpUgg,  T  Hart,  a  &  £18,  U  Am.  Deo. 
HSi  Orocker  t.  Orooker,  U  N.  T.  Wl,  «8  Am.  Deo. 
SOO;  Depej«er  *.  Ooold,  S  N.  J.  Bq.  tti,  m  Am. 
Deo.  Has  Ctaurota  v.  Bterlhw,  1«  Conn.  8S8;  U.  B. 
Cburcb  V.  Wood,  B  Ohio,  »B;  Richards  v.  Hauon, 
un  Hats.  189;  Homer  V.  Homer.  lOT  Haas.  aS;  Trapha- 
leri  v.  Burt «  N.  T.  30:  Settemla*  t.  Putnam,  ao 
iU.  ISO;  Ebberfi  App.  70  Fa.  Tt:  Lefevre's  App.  SB 
?a.m,»  Am.  Bep,  281;  Bherbume  v.  Hone,  US 
ICaae.  tm-,  Barron  r.  Barron.  34  Tt.  8»;  Woodford 
r.  Stephens  U  Ho.  US:  Dloklnson  v.  Oodwlse,  1 
landf.  CtL  R4.  T  N.  r.  Ch.  L.  ed.  801:  Ttltord  ▼. 
hUTer,  as  Ala.  Uth  Davis  r.  Davis,  48  Fa.  B4«;  Her- 
111  V.  SmttH,  ST  He.  8M;  Farley  v.  Blood.  SO  M.  H. 
H, 
If  a  latliar  purchase  with  funds  of  hli  oblldien  Id 

'bsmawldow 

■ay  be  followed  L_   .^ , 

syond  that  the  olalm  ot  a  osMd  gu«  Irwt  Is  that  ot 
laoenl a«dltar.   SoblnsoaT.BotdnsoD,aiowa, 
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1.  "While  there  It  no  doubt  of  the  geDeral 
proposition  that  a  trust  results  to  him  who 
pays  the   consideration  for  an  estate,  where 
the   title    is  taken  in  the  name  of  another ; 
that    such  trust  is  not  within  the  Statute, 
and    that    parol    evidence  is   admissible   to 
show  whose  money  is  actually  paid  for  the 
property, — it  is  equally  clear  that  the  trust 
must    have  arisen  at  the  time  the  purchase 
was  made,  and  that  the  whole  consideration 
mast  have  been  paid  or  secured  at  the  time 
of  or  prior  to  such  purchase.    Olcott  v.  Bynum, 
84  U-  8.    17   Wall.   44  [21 :  6701 ;  WhiU  v. 
Ca/rpenter,  2  Paige,  217,  iMl,  2  N.  Y.  Ch.  L. 
ed.   882,   891 ;  Buck  v.  SuKuey,  86  Me.  41 ;  1 
Perry  on  Trusts,  sec.  188 ;  2  Pom.  Eq.  Jur. 
Bee.    1037.     But,  as  before  stated,  parol  evi- 
denoe  is  competent  to  prove  that  the  consid- 
eration actually  moved  from  the  cestui  mte 
iruBi-    BoydY,  IT  Lean,  IJohns.  Ch.  682,  IN. 
Y.  Ch.  L.  ed.  264 ;  Baker  v.  Vining,  80  Me. 
121 :    Whitmore  v.  Learned,  70  Me.  276 ;  Page 
▼.  Page,  8  N.  H.  187,  195 ;  2  Pom.  Eq.   Jur. 
■ec.  1040.     It  follows  that  the  bill  or  com- 
plaint  should  show,  without  ambiguity  or 
equivocation,  that  the  whole  of  the  consid- 
eration appropriate  to  that  share  of  the  land 
which  the  plaintiffs  claim  by  virtue  of  such 
payment  was  paid  before  the  deed  was  taken. 
Tested  by  these  rules,  we  think  the  plaintiffs 
ha^e  failed  to  make  out  their  case  with  that 
clearness  which  the  law  demands.    They  aver 
that  after  they  had  delivered  up  possession 
of  the    premises  to   the   defendant,    ''they 
withdrew  all  objections,  protest  and  adverse 
claims   to  or  against  the  defendant's  claim. 


A.et9€f  agentM. 
Where  an  attorney  purchased  propertf  sold  on 

VMM* '•4-1  .M.—  J ^^^^mm  ^0  nl<An4-.  of',  an  inn^AnnAtA  nrlfiB. 


Wt « •loi&iia.  Ch.  llo,  1  M*  X.  uo.  jj.  ea.  tm;  ifvftae  v. 
Pettibone,  11  Ohio,  6T,  87  Am.  Deo.  Ii06, 14  Ohio,  6S7. 
If  an  agent  Invest  his  prtnoipal^  money  in  land, 
and  take  a  deed  In  his  ovm  name^  whether  with  or 
without  prloolpal*s  oonsent,  a  tniat  will  arise. 
Crocker  v.Grocker,  81  N.Y.  607, 88  Am.  Deo.291;  Mof- 
tett  V.  Shepord,  8  Plnn.  60,  AS  Am.  Deo.  141;  Depey- 
■^  ▼-  Gould,  8  M.  J.  Bq.  47ii  88  Am.  Deo.  788;  HaU 
V.  Bprl8v,  7]iarfc.  0.8.818, 12  Am.  Deo.  G06;  Bose  v. 
Hayden,  85  Kan.  108.  07  Am.  Bep.  145;  Burden  v. 
Bt'^i'iaaiU  8IIowa,18^U  Am.  Bep.  fiOk 

Proof  liVVoroU 

^  'eaultlnfr  trnst,  espeoially  one  arlslnff  to  the 
payor,  tnaj  be  established  by  paroL  Nizon*i  App. 
ttPa.  870;  Morgan  v.  Clayton,  61  Dl.  86;  liveimore 
V.  Aldrloh,  6  Ouah.  488c  Oardiner  Bank  v.  Wheaton, 
8He.a91l;  Qyecsv.  Waoknlan,16  OhioSt.440;  Boyd 
v.lTLoan,  IJohns.  Cb.ftas,  1  M.  Y.  Ch.  L.  ed.  254; 
Jtoto  V.  Dunn,  7Bi]8h,  876;  Powell  v.  Monaon  ft  B. 
1^8.  Co.  8  Mason,  847;  Groesbeok  v.  Seeley,  18  Mloh. 
828;  Barblnv.Qa8pard,15La.Ann.680;8mithealv. 

Gray,  i  Humph.  481,  84  Am.  Dea  664;  8  Pom.  Eq. 
Jur.  •  loioi. 

^nie  Btatate  of  Vrauds  doea  not  extend  to  any 
troata  arlidnff  fay  operation  of  law.  Williams  v. 
HomngBworth,lBtrobh.  Bq.  106.47  Am.  Deo.  6^^; 
I^zv.Doherty,80Iowa,884;  Netoon  v.  WorralJ,  20 
ioini.4en;  Oabomev.  Bndloott,  8  OaL  148.  66  Am. 
£fo.  488;  Irwin  V.  Iveri,  7  Ind.  808,  68  Am.  Deo.  iSO; 
Wtrd  V.  Armatronff«  84  111.  lO;  Black  v.  Blaok,  4 


and  abstained  from  fllinff  any  adverse  claim 
or  protest    in  the  United  States  land  office 
against  defendant's  application,  and  thereby 
permitted  and  enablea  the  defendant  to  pro- 
cure a  patent  for  said   premises,  and  from 
time  to  time  thereafter  paid  to  defendant  their 
share  of  the  purchase  money  of  said  prem- 
ises, and  that  ikertafter,  Uv  wit,  on  or  about 
the  15th  day  of  May,  1881,. -the  defendant,  in 
pursuance  of  said  agreement  and   of    said 
trust,   purchased  from  the  United  States  of 
America  for  the  use  and  benefit  of  the  plain- 
tifiCs,  an  undivided  half  of   said  premises," 
etc.     And  they  further  aver  in  a  subsequent 
allegation  that  "if  there  be,  or  if  defendant 
claims  that  there  is,  anything  or  any  amount 
due  by  plaintiffs  in  connection  with  the  pro- 
curing of  said  patent,  or  with  said  a^ee- 
ment,  the  plaintiffs   are   ready  and  willing 
and  fully  able  to  pay  the  same  and  offer  to 
do  so  \  that  the  defendant  has  refused  to  in- 
form plaintiffs  whether  there  was,  or  whether 
he   claimed   that  there  was,  any   money  or 
thing  due  from  the  plaintiffs,  although  re- 
queated   to    do  so,  and  that  plaintiffs  had 
many  times  offered  to  pay. defendant  what- 
ever he  might  claim  that  there  was  due  in 
said  connection,  and  that  defendant  has  re- 
fused, and  tiiat  on  account  of  said  refusals  of 
defendant  plaintiffs. are  not  informed  in  re- 
lation to  said  matter."    Not  only  is  there  a 
failure  to  aver  when  and  how  much  money 
was  paid  before  the  purchase  was  made,  but 
the  first   allegation  above  quoted  leaves  a 
doubt  whether  the  payment  was  made  before 
or  after  the  patent  was  taken.    In  one  place 


A  xesolfeliiir  troit  wUl  not  be  enforoed  after  a 
188  U.  8. 


long  lapee  of  time,  constituting  laches  on  the  part 
of  the  cextMA  «iie  trust.  Douglaaa  v.  Lucas,  68  Pa. 
U;  Bobertson  v.  liacUn,  8  Hayw.  70;  Brown  v. 
Guthrie,  87  Tex.  610;  Traflord  v.  Wilkinson,  8  Tenn. 
Ch.  701;  Beckford  v.  Wade,  17  Ves.  Jr.  «7;  BCidmer 
V.  Mldmer,  86  N.  J.  Eq.  200;  King  v.  Pardee,  06  U. 
&  80  (84:686). 

If  the  trust  is  admitted,  and  there  has  been  no 
adverse  holding,  mere  lapse  of  time  Is  not  a  bar.  If 
a  good  excuse  is  given.  Dow  v.  Jewell,  18  N.  H. 
840, 46  Am.  Dec.  871;  Harris  v.  Mo  Intyre,  6  West. 
Bep.  £88, 118  111.  875;  Heneke  v.  Floring,  114  BL  664. 

In  New  York,  when  one  purchases  land,  and  at' 
his  request  the  same  Is  deeded  to  another,  although 
the  purohaser  receives  and  retains  the  deed,  with- 
out disoloslng  the  existence  thereof  to  the  grantee,, 
and  takes  and  retains  posBessiou  of  the  land,  yet  by 
the  deed  the  title  passes  and  becomes  vested  in  the 
grantee,  and.  under  the  prohibitions  of  the  Statute 
of  Uses  and  Trusts  a  Rev.  Stat.  728,  1  61),  no  trust 
results  in  fSvor  of  the  purchaser.  Bverett  v.  Byer> 
ett,  48  N.  Y.  218. 

The  Statutes  of  New  York  a  Bev.  Stat.  7S8)  are  aa 
follows: 

**8eo.  6L  Where  a  grant  for  a  valuable  oonsidera^ 
tioa  shall  be  made  to  one  person,  and  the  consider- 
ation therefor  shallbe paid  by  another,  no  use  or 
trust  shall  result  in  favor  of  the  peison  by  whonb 
such  payment  shall  be  made;  but  the  title  shall  vest 
in  the  person  named  as  the  alienee  in  such  oonvey- 
ance,  subject  only  to  the  provislonB  of  the  next 
section. 

**Sec.  60.  Bvery  such  conveyance  shall  be  pre- 
sumed fraudulent,  as  against  the  oredlton,  at  that 
time,  of  the  person  paying  the  oonstderation;  andi 
where  a  fraudulent  Intent  is  not  disproved,  a  trusS 
ffitfn  result  in  favor  of  such  creditors,  to  theeztenS 
that  may  be  necessary  to  satlsfly  their  iost  de- 
mands.** 
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their  say  that  they  thereby  permitted  and 
enabled  the  defendant  to  procure  a  patent  for 
•aid  premises,  vaAfrcm  twrn  to  time  therecJUr 
paid  the  defendant,  and  immediately  follow 
it  by  an  averment  that  th&nafUfr^  to  wit,  on 
or  about  the  fifteenth  day  of  May,  the  de- 
fendant made  the  purchase.  The  subsequent 
allegation  throws  additional  doubt  upon  the 
question,  and,  in  fact,  is  susceptible  of  the 
implication  that  plaintiffs  were  oy  no  means 
coimdent  that  they  had  paid  any  considerable 
amount,  but  were  willinff  to  pay  their  share 
upon  being  informed  of  the  amount  still 
due. 

We  think  the  contention  of  the  plaintiib 
that  a  trust  is  made  out  by  operation  of  law 
is  not  sustained.  The  alle^tions  amount  to 
nothing  more  than  that  they  made  certain  ad- 
vances of  money  to  defendant  for  the  pnrckdse 
of  this  interest ;  but  when  ix  in  what  form 
or  at  what  time  such  advances  were  made  is 
left  entirely  unanswered.  As  plaintiib  have 
chosen  to  stand  upon  their  complaint,  with- 
out apparently  asking  leave  to  amend,  which 
we  cannot  doubt  would  have  been  readily 
granted,  we  are  constrained  to  hold  the  alle- 
C604]     gations  insufficient  to  create  a  trust. 

2.  Was  there  a  part  performance  of  the 
parol  contract  with  the  defendant  sufficient 
to  take  the  case  out  (^  the  Statute?  The 
only  act  alleged  in  that  connection  is  the 
surrender  of  possession  to  the  defendant ;  or, 
in  the  language  of  the  complaint,  that,  "re- 
lying upon  the  good  faith  and  honesty  of  the 
defendant,  plaintiffs  thereupon  relinquished 
and  delivered  their  possession  of  said  prem- 
ises to  the  defendant,  and  that  the  defendant 
then  and  theie  was  admitted  and  went  into 
possession  of  the  same  in  compliance  with 
and  under  said  agreement  and  said  trust." 
This,  however,  must  be  taken  in  connection 
with  the  prior  allegation  that  the  "defendant 
was  about  to  proceed  to  procure  a  patent"  to 
himself  for  the  same  premises,  "under  a 
pretended  location  and  claim  designated  by 
iiim  as  the  Odin  lode ;"  whereupon  plaintiffs 
apprised  him  that  they  "claimed,  owned  and 
possessed  said  premises,"  and  would  adverse 
and  contest  his  application.  Now,  conceding 
that  the  surrender  of  possession  to  the  de- 
fendant is  a  sufficient  performance  to  take  a 
case  out  of  the  Statute,  such  surrender  must 
be  made  in  pursuance  of  the  contract,  and  be 
referable  to  it.  In  short,  it  must  be  a  new 
possession  wndw  the  eofUract,  and  not  merely 
the  continuance  of  a  former  possession  claimed 
under  a  different  right  or  title.  Pomeroy  on 
Contracts,  sees.  116,  128 ;  MorpMt  v.  Jons$, 
1  Swanst.  172 ;  Willi  v.  StradUng,  8  Yes.  Jr. 
S78;  Andenon  v.  Ohiek,  1  Bail.  Bq.  118; 
Smith  V.  Smith,  1  Rich.  Eq.  180 ;  Jaeode  v. 
Peterborough  d  S,  R  €h.  S  Gush.  828 ;  Jone$ 
T.  Peterman,  8  Serg.  4b  R.  548 ;  OhHitif  v. 
Bamhart.  14  IHu  200 ;  Johneton  v.  Olaneif,  4 
Blackf.  04.  Aa  stated  by  ifr.  /hjMm  Grier 
in  PureOl  v.  Ooleman,  71  U.  8.  4  Wall.  518, 
-618  [18 :  485^  4811,  delivery  of  possession 
"  will  not  be  satisfied  by  proof  of  a  scram- 
bling and  litigious  possession." 

Taking  the  averments  of  the  complaint  to* 
father,  it  appears  that  both  these  parties  had 
located  and  claimed  this  lode,  and  that 
plaintiffs  were  preparing  io  adverse  and  con- 


test  defendant's  application  for  a  patent 
a  bargain  was  miufe  between  them,  by  whi^ 
it  was  agreed  that  plaintiff^  should  relin* 
quish  such  possession  as  they  had  to  defend- 
ant in  consideration  of  the  latter  agreeing  to 
Eurchase  the  land  upon  their  Joint  account. 
1  OUnan  v.  Odeke,  1  Sch.  A  Lef.  41,  Lorii 
Redesdale  indicated,  aa  a  test,  whether  thm 
party  let  into  possession  could  have  been 
treated  as  a  trespasser  in  the  absence  of  tbm 

garol  agreement,  and  this  has  been  accepted 
y  numy  writers  upcm  equity  JorimndeDoe 
aa  a  most  satisfactory  critmon.  i^ow,  it 
does  not  appear  in  thb  case  that  the  antece- 
dent relations  of  the  defendant  to  this  land 
were  changed  bv  reason  of  this  contract,  and 
it  does  appear  that  the  only  change  that  took 

Slace,  in  fact,  arose  from  the  plaintiffs'  witli- 
rawal  in  favor  of  the  defendant,  and  tram 
their  refraining  to  prosecute  an  adverse  daim 
which  was  never  filed.  This  would  clearly  be 
insufficient  to  take  the  case  oat  of  the  Statute. 
If,  in  fact,  plaintiffs  had  been  in  the  exda- 
sive  possession  of  the  lode  in  questton,  and 
defendsAt  had  never  been  in  possession  or 
exercised  acts  of  ownership  until  the  bargain 
was  made  between  them,  and  the  plaintiffis 
bad  surrendered  possession  in  pursoanoe  of 
the  contract,  it  would  have  been  easy  to  m 
forth  such  facts  in  unequivocal  terma,  and 
not  have  left  them  to  be  inferred  from  thm 
ambiguous  averments  of  this  complaint. 

Thm  was  no  error  in  sustaining  the  de- 
murrer, and  the  jvOgmenU  ef  ike  amri  Mms 
mutt  be  m/lrmed. 
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PMielandt  in  San  Franeieeo   jwisMs 
Van  Nem  Ordinane^^ti^  ^ 
pueblo  lande    Swamp-Land 
ooeerjMnenl—tande  eurfiew$d    deed 
land  eommieeionere. 


1.  The  attomer  of  the  Cttj  and  OovatyeC 
Frandsoo  bad  noanthorttr  to  rettnqonk 
loectved  fty  the  benefit  of  ttepobUe  by  the  ▼— 
Neei  OrdlDano^bJ  whtohthe  Otty  leltnqvtahei 
Its  pueUolaod  wtthln  ttsoorponte  fimlai  aa  de- 
fined bytts  Oharterof  ISStwtth  eerCate exetp- 
ttoni,  and  iceerved  from  the  grant  all  tke  loiB 
which  it  then  ooccqiied  or  bad  set  apart  for  pQblM 
BQuares,  itiOBla  and  ittss  for  sohool-hoai 
hall  and  other  tmildlnasbekmflaff  totke< 


I.  The  tttle  of  the  Gttyot  m 
pueblo  lands  wtttitn  tti  Umtti 
cress  of  the  drcolt  court 
the  four  niiiare  leefoes,  and 
boandaries,  and  the 


to  the 
upon  ttied^ 
Hi  UOifte 


IL  TbetroBtopoowhiehtheOttyftf 
held  the  muniolpallaadB  tt  bad 
csMorof  the  Mezloaa  poeblo 
orankrfpal  trast%  to  tie  exerolfed 
trfbntloo  of  the  lands  fo 
and  la  the  use  of  the 
porpceei  of  the  Otty;  the  Tea  Hen 


V 


iMr.& 
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to  settle  tnd  quiet  title  to  suob  lands  and  was  oon- 
firmed  Hy  I^glalatlve  Act  of  the  State. 
4.    »nio«oj^*»o  ooQtInued  In  poasesBlon  of  the  lands 
In  Saxi   Trandaoo  claimed  by  it  as  succesor  of  a 
HexKsAK^  pueblo  ot  tbat  name,  for  the  period  re- 
quire** ^y  t^o  Vau  Ness  Ordinance,  so  as  to  have 
the  UoDi^flt  of  the  transfer  it  made,  acquired  as 
oompJ^Jf  ^  as  tbe  City  could  oonvey  under 
that  oi^Jnanoe  and  the  confirmatory  legislation 
of  tbe  3tate  and  of  tbe  United  States. 
8w   Tbe   txJtereet  of  the  pueblo  in  the  lands  within 
its  una***  S^ee  back  to  the  acquisition  of  the  coun- 
try, wa^^VeoeOoB  the  passage  of  the  Bwamp-Iimd 
Act  or  CJongrees;  that  Act  was  never  iotended  to 
appUr  t^  *»n<te  beia  by  the  United  States  charged 
witb  SiX^y  equitable  claims  of  others  ./hloh  they 
were  toound  by  treaty  to  protect. 

«L  Wben  ^^^  United  States  acquired  Oaifomia  it 
was  -writii  tbe  duty  to  protect  all  thi  rlghta  and 
Interests  which  were  held  by  the  Pueblo  of  San 
Franclsoo  under  Mexico;  the  duty  of  the  govern- 
ment and  its  ]>ower  in  the  execution  of  its  treaty 
obllsrations  to  protect  the  claims  of  all  persons, 
natural  an^  artificial,  and  of  the  City  of  San  Fran- 
cisco as  sixeoessor  to  tbe  pueblo,  were  superior  to 
any  subsequently  acquired  rights  or  claims  of  the 
State  o:r  Oti^^if  omla,  or  of  individuals. 

^-  The  Ian  <is  which  passed  to  the  State  of  Cftlif  omia 
»»Pon  her"  a^mififtion  to  the  Union  were  not  those 
^hich  w^ere  affected  occasionally  by  the  tide,  but 
only  those  «ver  which  tide-water  flowed  so  con- 
tinuously <»fi  to  prevent  their  use  and  occupation; 
^>ut  the  e:ic:i£tcnoe  of  such  lands  could  in  no  way 
aiTectttio  x-i«rhts  of  the  pueblo. 


cm    ASD  COTOTT  OF  8ak  FBAKOiaoO  ▼.  I«  ROT. 


has  assumed    to 


«B»-6W 


limiU  Of  the  li^^^r.^Tnj'o^''J^^ 
subdivide  a  portion  of  the  property  intoloL 
and  make  a  map  thereof ;  and  ttSS  if  tSSto  Jf 
to  sell  such  subdivisioM  andTts^uS^Den 
such  streets,  and  in  diveis  othw  way^wsZ^ 
^r^  «ie*^  "'.  ownershi/oveTJhrprp"" 
SSnt^,^ui*^^K^®^*°«  "f^  disauieting  Sf 

ut  .?!  *"^  ^®  hindrance  and  prevention  of 

iMl?'"  ^«'J»«^o  manifest  injuiy?  low 
and  detriment  of  the  plaintiffs.       ^  ^ 

♦/.  «iFk'?^®'  *T?'  "^*'  ^^y  deiaign  title 
to  all  but  a  small  portion  o^  the  property 
by  divers  mesne  conveyances  from  Wi/liai 
J.  bbaw,  who,  on  the  28th  of   March.  1861 

^Tt^^uVa^^'?  ^^  ^^^'""^  Court  of 
«M^o?.^^^  Judicial  District  in  and  for  the 
aaid   City    and    County  of   San  Francisco, 
against  the  defendant  herein,  to  quiet  his  title 
to  the  land  described  in  his  complaint  in 
that  suit ;  that  the  claim  of  the  defendant 
mi^ht  be  determined  and  the  title  of  the 
plaintiff   therein  (the  said  Shaw)  be  estab- 
lished and  declared  valid,  and  that  it  might 
be  decided  that  the  defendant  had  no  title, 
claim  and  interest  in  the  land ;  that  the  said 
defendant  was  served  with  summons  and  ap- 
peared  by   attorney,   and  such   proceedings 
were  afterwards  had  in  the  suit  that  on  the 
5th  of  February,  18fl2.  the  court  entered  its 
final  judgment  and  decree  therein,  whereby 


^nance  o^ersuch  portionsof  the  lands  conveyed 
aS<!SJS2*^?  ^^  """^  ordinance  as  had  been 
miDlJo  building  ©f  the  City. 

^^*fnmtua^€Mn.i9,mh    Bedded  Mar,  M.  mi. 

A^?fd^«'?JS*  «^ecree  of  the  Circuit  Court 
trict  of  cIliTori.?^  ?'*^  '*>'  ^^«  Northern  Dis- 

right   therein*   3V,  »°d  that  defendant  has  no 
pfrsoDS  claimin«f*?,  %^i<>}?l^S  defendant  and 
rieht  therein         9^  ^^^^^  *^  ^'"^™  asserting  any 
*  •       -^^ecree  modified. 

Statement  b^-    ;i#-     x   . .     «... 
This  is  a   a^f  rV**  ^^^  Field: 

and   County    JV  V^  ^juity  against  the  City 
«v>ri>oration  or   ^^^  Francisco,  a  municipal 

title 

in  er- 

within  the 


corporation  of  r^??i  Fiancisco,  a  muni 
of  the  plaintiff>"?^>/omia,  to  quiet  the 
rot  here,  to  eei-^?*'®^\  the  defendants  i 
limits  of  that  ^*"*  ^^^  property  within  the 
leired  claim  ot  ^^^icipality.  against  the  al- 
ifltote  therein.  ''^,  corporation  to  an  adverse 
of  France.  Tk«.  :£^®  plaintiffs  are  citizens 
of  California,  ^^  defendant,  as -a  corporation 
^f  iurisdictionT^J*^  be  treated,  for  purposes 
fhe  bill  ali^^*  a  citizen  of  that  State. 

3d  and  poas^, 

certain  real 

oty  of  San    ;j 

f  described, 

f ^r  "S^re  thS  ^?^  ^*^"«  *«!8ed  Tu^  "^^^eS^ 


fhe  bill  ali-*^^  *  ciwzen  or  that  State, 
-eised  and  poas^^^^  ^\  *^«,  plaintiffs  are 
IS^rtain  reai^^^  in Je^  simple  absolute 
County  of  San  V,JProi)erty  in  the  City  and 
lirly  described    **^nci8co,  which  is  particu 

decors  have  i^J^,^^^  ^®y  a^d  their  pre 
oci.«^»w-         ■^•^en  thus  8eifi«k/i  ^^a .^o^ 


Jets  up  some  cW?  ^TJ-Vi^^*^  ^^^  defendant 
!^  to  some  porif^^",?'  ^'H®  ^  ^^  property, 
p'aintifls,  ^hiSk^ii?r?i'  advereety  to  tfic 
Lstice  and  unt^Lji;?',^*'  without  right  or 
•  Oft  IT  H.  '^^ded  in  law  or  equity,  and 
13S  U.  »•  Xj.  g    Book  84  i 
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and  sufficient  as  against  the  defendant  and 
against  all  persons  claiming  through  or  under 
the  defendant,   and   that  all    such    persons 
should  be  forever  barred  and  restrained  from 
asserting  any  estate  or  title  or  interest  in  the 
premises  or  any  part  thereof;    that  the  said 
Judgment  and  decree  in  favor  of  Mr.  Shaw 
still  remains  in  full  force,  never  having  been 
appealed  from,  reversed  or  vacated ;  and  they 
insist  that  by  it  the  defendant  is  estoppea 
from  claiming  or  pretending  to  any  right, 
title  or  interest  in  the  lands  therein  described. 

The  plaintiffs  therefore  pray  that  the  de- 
fendant may  answer  the  bill  and  set  forth 
whatever  right,  title  or  interest  it  may  have 
in  the  real  property  in  relation  to  which  the 
bill  is  filed,  or  in  any  part  thereof,  to  the 
end  that  the  court  may  determine  upon  its 
validity  and  that  it  may  be  adjudged  and 
decreed  that  the  plaintifls  are  the  owners  of 
the  property  and  that  the  defendant  has  no 
right,  title  or  interest  therein^  either  in  law 
or  equity. 

The  defendant  appeared  by  ite  attorney  and 
filed  ite  answer,  i  n  which  it  denies  upon  in- 
formation and  belief  the  allegations  of  the 
bill,  and  avers  in  like  manner  that  the  de- 
fendant is  and  has  been  for  more  than  ten 
years  last  past  continuously  the  owner  in  fee 
and  possessed  of  the  described  premises. 

The  answer  also  avers,  in  the  same  way, 
that  the  plaintiffs  ought  not  to  maintain  the 
suit,  because  neither  they  nor  their  pisdeoes- 
gor  or  grantors,  or  any  of  tiiem,  were  seised 
or  possessed  of  the  premises  or  any  part 
thereof  within  five  years  next  before  the  fil- 
ing of  their  bill ;  but,  on  the  contrary,  that 
the  defendant  has  been  during  all  that  time 
I  1097 
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In  the  complete,  open  and  notorious  posseB- 
■Ion  of  tbe  premiiea,  claiming  title  to  them 
in  good  faith  ud  adTeiaelj  to  tho  whole 

A  general  replication  to  the  ansver  having 
been  filed,  proofs  were  taken,  and  upon  the 

8 leadings  and  proofH  a  decree  was  passed 
!T  the  plaintiffs,  adjudging  that  the  plaio- 
tiSs  are  now,  and  have  been  since  the  24th 
of  October,  1883,  the  day  on  which  tbe  bill 
was  filed,  the  owners  and  seised  in  fee  simple 
of  the  premises  described  Id  the  complaint, 
and  that  the  defendant  has  no  estate,  right, 
title  or  interest  therein,  or  to  anj  part  there- 
of, and  adjudging  that  the  defendant  and  all 
peraons  claiming  under  it  be  forever  barred 
and  enjoined  from  asaertiug  an;  right  or  io- 
tereet  In  tbe  premise*. 

Prom  this  decree  an  appeal  was  taken  to 
this  court  bj  the  defendant.  Before  the  de- 
cree was  entered,  one  of  the  plaintiffs,  Victor 
Le  Bo;,  died,  and  his  title  and  interest  in 
the  premfscs  described  in  tbe  bill  of  com- 


HtMirt,  ETmnaS.  PlIlBbarjrand  Gordim 
Blandlns.  for  appelleea: 

Title  passed  to  those  In  poasession  pursuant 
to  tbe  conditions  imposed  bj  the  Van  Ness 
Ordinance. 

Cal.  StaL  1S58,  S(NS7;  Danit  t.  FMeu.  SO 
Csl.  630,  S87i  W^  T.  aUdtein,  IB  Cal.  806; 
San  Franeiteo  j.  Beidmtan,  17  Cal.  448-468; 
SatterUt  t.  Bliu,  86  CaL  489,  013;  GarUton  v. 
TowttMtnd.  28  CaL  819;  Bdrt  r.  Bumttt,  IS 
Cal.  S30,  613. 

The  commou-law  rule  as  to  riparian  own- 
ers is  In  force  In  tbe  Blate  of  Callforala. 

Ltu  T.  Haggin,  69  CaL  256. 

An  action  lo  quiet  title  ma;  be  malDtalDed 
against  the  Cit;  of  San  Pranclaco  at  the  in- 
stance of  a  private  person. 

San  F^aneitoo  y.  Holladag,  76  Cal.  18;  &» 
AuncMOo  *.  IttOi,  80  Cal  67,  60. 

Mr.  Juititt  Fl«ld  delivered  the  opinion 
of  tbe  court : 

It  was  conceded  in  the  court  below  (hat 
tho  premiaea,  to  remove  the  cloud  from  which 
the  present  bill  is  filed,  were  at  the  time 
"pueblo  lands"  of  San  Francisco;  that  la, 
tliat  the;  were  part  of  the  lands  claimed  b; 
the  Cit;  as  successor  of  a  Mexican  pueblo  of 
that  name;  that  the;  are  within  the  limits 
of  tbe  Cit;  of  San  Trancisco  as  prescribed 
b;  tbe  Charter  of  ISSl,  and  are  within  the 
four  square  leagne*  describod  In  the  decree 
of  tbe  United  States  Circuit  Court  for  the 
District  of  California  entered  Ha;  18,  1866. 
b;  which  Qi»  claim  of  the  dt;  as  such  auc- 
oeaaor  wai  ooflfirmed  aod  Iti  boundaries  es- 
tablfBhed,  and  also  within  the  lluoi  of  tbe 

Clent  of  the  United  States  for  Uie  pueblo 
ids.  Issued  to  the  Citv  in  1884. 
It  was  kiso  stipulated  that  the  decree  of 
the  cfroult  court  and  the  patent  of  the  United 
Btatee  should  be  considered  as  In  evidence, 
and  that  all  tbe  lUtutes  of  California  and  of 
tbe  United  States  affecting  tbe  pueblo  laadi 
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•eveT»l  cases  in  this  court,  notably  in  J^ 
natOA  ^^  8an  F^ancueo,  100  U.  8.  251  [ZS : 
0261  ;  -2^«Mr  ▼.  Law,  98  U.  8.  1  ^5 :  601  ; 
Ortsa^  ^-  MeZknoeU,  78  U.  8.  6  Wall.  863 
ri8:  ®^®1»  ^^'^  Towmend  t.  QrtOey,  72  U. 
6.  5  ^W«"-  8ae  £18 :  547].  A  brief  statement 
of  tbe  pTincipal  facts  only  will  be  necessary 
to  an  i^^^lligent  disposition  of  the  questions 
presei^^^^^  for  consideration. 

-^y^oo  Calif  omia  was  occupied  by  the  forces 
of  H&e      United   States  in  1846  there  was  a 
Hexie^B^  pueblo  at  San  Francisco,  that  is^  a 
Bettlem®^*  9^^  town  under  the  Mexican  gov- 
emmec^^t  with  alcaldes  and  other  offloets,  for 
the  adix^inistration  of  its  municipal  affairs. 
It  wtiiS     the    law   of  Mexico  that  pueblos  or 
towns,      when    once   recognized    by    public 
authority,  became  entitled,  for  their  benefit 
and  tUat  of  their  intiabitants,  to  the  use  of 
lands  constituting  the  site  of  such  pueblos 
or  to-wns*   cuid  adjoining  territory,  to  the  ex- 
tent of  four  square  leagues,  to  bo  measured 
off  and    assigned  to  them  by  officers  of  the 

§ovemr«ent.     TovmBend  y.  Greeley,  72  U.  8. 
Wall.      8^.  886    [18:   647.    649].    Under 
those  la^w-a  the  Pueblo  of  San  Francisco  as- 
serted a   oiaim  to  four  square  leagues,  to  be 
measured)     ^^  from  the  northern  portion  of 
the  penix^^BU^A  on  which  the  present  City  is 
situated.        'The  alcaldes,    or  officers  of   the 
town,  uxx-der  the  Mexican  goremment,  exer- 
cised tbe    power  of  distributing  the  lands  in 
small  p&r-cels  to  the  inhabitants,  for  build- 
l^S*  cult;! nation  and  other  uses,  the  remain- 
der  beia£^     generally  held  for  commons  and 
other  public    purposes.     When    our    forces 
took  possession  of  San  Francisco  citizens  of 
ttoe    Unitod    States  were  appointed  by  the 
naval  ancl   military  commanders  to  act  in  the 
place  or  tliB  Mexican  officers  of  the  pueblo, 
and  they   exercised  a  like  authority,  which 
^^  f?^**^*®®**  ^M  invested  in  them,  in  mak- 
^^r^J^^^    grants  of    land   in  the  City. 
^^Jnff J^***  ^^^^  ^e«.  «»d  many  who  sub- 
™^^u^r.2?^*^«*    ^^   California:   disputed 
Sl^  land   ^IV'-  "»<*  ^^  "^P  «»d  occlpied 
?h/lim?te  ^  Jg^  '^e'^lo'^'^'^^^^raT'^^^ 
ff Sltv^fn  ♦ijpy.owed— confusion    and    uncer- 

In  Aoril     ^^5*^^<>o  of  the  country. 

gnSt^  W    ?^^»  8»°  Francisco  was  inoor- 
hfi  at  onoa  J^?®    8**^  government  as  a  city. 
Ji^XaS^^^^^  the  lands  of  the  pueblo 

^inmissimSS  •  ^'^  *'*®'  ^®  ^'o*^  o'  ^*°^ 
iti  Callfomi^  ^  settle  private  land  claims 

S  March.  iSto'^  *^*^  ^^  ^^  ?',  ^^°«I^f 
?onH^or  co««  ^^  orosecuted  her  claim  to  this 
IS  ^  lS^'"**^«on.  9  Stat.  chap.  41,  p. 
Sr  claimLS**^^^'  ISW'  ^^^  *x»rd  confirmed 
r oirtiea  ancl^  ^  portion  of  the  four  square 
ruf  ?pp2al^^*^  it  ^?r  the  balance.  The 
nlSted  SStS?  ^  the  district  court  of  the 
Ui»*f"  °***5«     fiom  that  decision    and  the 

SSrfOTBd  «i.®«P*?»?"'  1864.  file  owe  was 
Z!nit  o(  th«^?*'?  ?f!*  <»'»**  to  the  circuit 
STol  tl5^^«*:^  8t**«^  ««Hto  the  author- 

XSSlira.  ^«*8nM8,  subject  to  cer- 


tain reservations.    The  decree  of  final  con- 
flrmation,  in  its  present  form,  was  not  entered 
until  the   18th  of  Mav,  1865.    That  deme 
confirmed  the  claim  of  the  City  to  a  tract  of 
land  embracing  so  much  of  the  upper  portion 
of  the  peninsula  which  is  situated  above  the 
ordinary  high-water  mark  of  1846   as  would 
contain  an  area  of  four  square  leagues,  the 
tract  beinff  bounded  on  the  north  and  east  by 
toe  Riy  of  San  Francisco,  on  the  west  by  the 
Pacific  Ocean  and  on  the  south  by  a  due  east- 
and- west  line  drawn  so  as  to  include  the  area 
designated,    subject    to   certain    deductions 
which  it  is  unnecessaiy  to  mention  here.    The 
confirmation  was  to  San  Francisco  in  trust 
for  the  benefit  of  lot  holders  under  grants 
from  the  Pueblo.  Town  or  City  of  San  Fran- 
cisco, or  other  competent  authority,  and  as 
to  any  residue  in  trust  for  the  benefit  of  the     raRAi 
inhabitants  of  the  City.  l«w«j 

In  April.  1851,  the  charter  of  San  Fran- 
cisco was  repealed  and  a  new  charter  adopted. 
Pending  the  appeal  of  the  pueblo  claim  in 
the  United  States  district  court,  the  Van 
Ness  Ordinance,  above  mentioned,  was  passed 
by  the  common  council  of  the  City,  by  which 
the  City  relinquished  and  ^pranted  all  its 
right  and  claim  to  land  within  its  corporate 
limits  aa  defined  by  its  Charter  of  1851,  with 
certain  exceptions,  to  parties  in  the  actual 
possession  thereof  b^  themselves  or  tenants  on 
or  before  the  first  o/^  January.  1865,  provided 
such  possession  was  continued  up  to  the  time 
of  the  introduction  of  the  ordinance  into  the 
common  council,  which  was  in  June,  1855, 
or,  if  interrupted  by  an   intruder   or  ties- 

f>a8ser.  had  been  or  might  be  recovered  by 
egal  process ;  and  it  declared  that  for  the 
pivpoees  contemplated  by  the  ordinance  per- 
sons should  be  deemed  possessors  who  held 
titles  to  land  within  those  limits  by  virtue 
of  a  grant  made  by  any  ayuntamiento,  town 
council,  alcalde  or  justice  of  the  peace  of 
the  former  pueblo  before  the  7th  of  July, 
1846,  or  by  virtue  of  a  grant  subseouently 
made  by  the  authorities,  within  certain  lim- 
its of  the  City  previous  to  its  incorporation 
by  the  State,  provided  the  grant,  or  a  mate- 
rial portion  of  it,  had  been  recorded  in  a 
proper  book  of  records  in  the  control  of  the 
recorder  of  the  County  previous  to  April  8, 
1851.  The  City,  amonff  other  things,  re- 
served from  the  grant  all  the  lots  which  it 
then  occupied  or  had  set  apart  for  public 
squares,  streets  and  sites  for  school -houses* 
city-hall  and  other  buildings  belonging  to 
the  corporation,  but  what  lots  or  parcels 
were  tiius  occupied  or  set  apart  does  not 

lutoequenCly,  in  March,  1858,  the  Legis- 
lature of  the  State  ratified  and  confirmed 
this  ordinance  (Stat,  of  CaL  of  1888.  chap. 
66,  p.  52),  and  by  the  fifth  section  of  the 
Act  of  Congress  to  expedite  the  settlement  of 
titles  to  lands  in  the  State  of  California,  the 
right  and  title  of  the  United  States  to  the 
lands  claimed  within  the  eorporate  limits  of 
the  Charter  of  1851  were  relinquished  spa 
granted  to  the  City  and  its  suooessors  for 
iht  uses  and  purposes  speoifled  in  tbst^ai- 
nanoe.    18  Stat.  chap.  194.  leo.  6,  p.  888. 

Notwithstanding  tibe  tttle  to  the    lands 
within  the  limits  of  the  Obsrler  of  1861  was 
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thus  settled,  the  appeal  from  the  decree  of 
the  board  of  land  commissionen  was  prose- 
cuted both  by  the  City  and  the  United  States — 
by  the  City  from  so  much  of  the  decree  as 
included  in  the  estimate  of  the  quantity  of 
the  land  confirmed,  the  reservations  made, 
— and  by  the  United  States  from  the  whole 
decree. 

Whilst  these  appeals  were  pending,  Con- 
gress passed  the  Act  of  March  8,  1866,  to 
quiet  the  title  to  the  land  within  the  city 
limits.  14  Stat.  chap.  18,  p.  4.  At  that 
time  the  limits  of  the  City  were  coincident 
with  those  of  the  County,  and  embraced  the 
whole  of  the  four  square  leagues  confirmed. 
By  that  Act  all  the  rifi'ht  and  title  of  the 
United  States  to  the  land  covered  by  the  de- 
cree of  the  circuit  court  were  relinquished 
and  granted  to  the  City,  and  the  claim  to  the 
land  was  confirmed,  subject,  however,  to 
certain  reservations  and  exceptions,  and  in 
trust  that  all  lands  not  previously  granted  to 
the  City  should  be  disposed  of  and  conveyed 
by  Uie  City  to  the  parties  in  the  bona  nde 
actual  possession  thereof,  by  themselves  or 
tenants,  on  the  passage  of  the  Act,  in  such 
quantities  and  on  such  terms  and  conditions 
as  the  Legislature  of  the  State  of  California 
might  prescribe,  excepting  such  parcels  as 
might  he  reserved  and  set  apart  by  ordinance 
of  the  City  for  public  uses.  In  consequence 
of  this  Act  the  appeals  pending  were  dis- 
missed. Townsend  v.  OreeUy,  72  U.  8.  5 
Wall.  826  [18:  547].  The  tiUe  of  the  City 
tiierefore  rests  upon  the  decree  of  the  court 
recognizing  its  title  to  the  four  square 
leagues,  and  establishing  the  boundaries,  and 
the  confirmatory  Acts  of  Congress.  Urimxr 
V.  McDoweU,  78  U.  8.  6  Wall.  868  [18:  8681. 

The  trust  upon  which  the  City  held  the 
municipai  lands  it  had  acquired  as  successor 
of  the  Mexican  pueblo,  as  declared  in  the 
decree  of  confirmation,  was  a  public  and 
municipal  trust,  to  be  exercised  chiefly  in 
the  distributicm  of  the  lands  to  occupants  and 
settlers  and  in  the  use  of  the  remainder  for 
the  public  purposes  of  the  City ;  and  the  ex- 
ercise was  subject  to  the  supervision  and 
control  of  the  legislative  authority  either  of 
the  State  or  of  the  United  States,  and  it  does 
not  matter  which,  inasmuch  as  its  exercise, 
as  directed  by  the  Van  Ness  Ordinance,  was 
authorized  both  by  the  Legislature  of  the 
State  and  the  Act  of  the  Congress  of  the 
United  States.  The  purpose  of  the  ordinance, 
as  indicated  in  its  title,  as  well  as  in  its 
several  provisions,  was  to  settle  and  quiet 
titles  to  lands  in  the  Citv  of  San  Francisco. 
The  settlement  which  ft  made  was  by  a 
recognition  of  certain  previous  grants  of  the 
City  or  of  its  officers  and  the  transfer  of  its 
title  to  those  who  had  occupied  the  lands  in 
ffood  faith  during  certain  periods.  As  held 
bv  the  Supreme  Court  of  California,  in  its 
elaborate  and  exhaustive  examination  of  the 
law  respecting  the  property  rights  of  Mexi- 
can pueblos,  in  EaH  v.  Burnett,  15  Cal.  530, 
612,  the  ordinance  was  Justified  by  a  policy 
which  was  analogous  to  the  laws  ana  pur- 
poses which  gBve  existence  to  the  righto  of 
the  pueblo.  Section  two  of  an  order  of  the 
common  council,  paswd  on  the  16th  of  Oc- 
tober, 1856,  which  was  ratified  by  the  tame 


Legislative  Act  of  the  State  which  oonflimed 
the  Van  Ness  Ordinance,  provides  that  the 
grant  or  relinquishment  of  title  made  by  that 
ordinance  in  favor  of  the  several  poesesson 
of  the  land  should  take  effect  as  fully  and 
completely  for  the  purpose  of  transferring 
the  City's  interest,  and  for  all  other  purposes 
whatsoever,  as  if  deeds  of  release  and  quit^ 
claim  had  been  duly  executed  and  deliveitd 
to  the  parties  indiviciually  and  by  name,  and ' 
that  no  further  conveyance  or  act  should  be 
necessary  to  invest  such  possessors  with  the 
interest,  title,  righto  and  benefito  which  the 
ordinance  intended  or  purported  to  transfer 
and  convey. 

The  claims  of  the  grantors  of  the  plaintiffs 
to  the  title  to  the  lands,  through  conveyances 
from  Eissling,  and  from  Thome  and  Uenter, 
are  fully  sustained  by  the  evidence.  Kissl  ing 
settled  upon  a  parcel  of  the  land  in  relatioo 
to  wbich  this  suit  is  brought,  in  March, 
1849.  He  was  at  the  time  a  native  of  Den- 
mark, but  had  declared  his  intention  to  he- 
come  an  American  citizen,  and  in  tl&e  notice 
which  he  recorded  of  his  claim  he  represented 
it  as  a  pre-emption  right  to  one  hundred  and 
sixty  acres  of  land  in  the  District  of  Sao 
Francisco.  That  claim  of  itself  was  of  no 
value  whatever,  as  the  lands  were  not  subject 
to  pre-emption,  not  being  lands  of  the  United 
Stotes,  nor  would  they  have  been,  even  if 
owned  by  the  United  Stotes,  except  under  t^ 
the  Town- Site  Act,  because  they  were  within  ^ 
the  limito  of  what  was  then  a  town ;  but  a 
large  portion  of  the  tract  thus  taken  up  was 
fenced  in  by  Eissling,  occupied  by  him,  and 
a  portion  of  it  cultivated.-  His  occupation 
was  continuous  during  the  whole  period  re- 
quired bv  the  ordinance  to  enable  him  to 
have  the  benefit  of  the  transfer  it  made.  He 
therefore  acquired  as  complete  a  title  in  the 
interest  which  the  City  then  held  in  the 
property  as  it  was  possible  for  the  City  to 
convey,  under  the  Van  Neas  Ordinance  and 
the  confirmatory  legislation  of  the  State  aad 
the  United  Stotes. 

The  same  may  be  said  of  the  claim  takes 
up  by  Thome  and  Center  on  the  5th  of  Ao- 
gust,  1850,  and  which  purported  to  cover 
sixty  acres.  Of  itself,  it  was,  like  the  other. 
of  no  validity,  and  conferred  no  righta.  for 
the  land  was  not  public  land  open  to  ac- 

Siisition  in  that  way.  But  these  parties  in- 
osed  the  land,  occupied  and  cultivated  it 
and  exercised  acto  of  ownership  over  it,  until 
the  15th  of  July,  1854,  when  they  sold  four 
and  one-half  acres  of  it  to  one  Charles  V. 
Stewart.  Ther  continued,  however,  to  ex- 
ercise ownership  over  the  residue  duriuc  all 
the  period  required  by  the  Van  Ness  Ordi- 
nance to  obtoin  ito  benefito  and  the  tiaoafer 
of  title  from  the  City.  Aa  to  the  four  and 
one-half  acres  sold,  the  grantee  cootianed  ia 
the  possession  and  use  of  that  portioo  also, 
during  the  period  required  bv  the  ordinaaoe 
The  title  to  the  lands  thus  claimed  by 
Kissl  ing,  and  by  Thome  and  Center,  and  bv 
Stewart  as  a  purchaser  from  them  of  fo«ir  aad 
a  half  acres,  became,  by  operation  of  thai 
ordinance  and  the  amfirmatory  legialattoa 
mentioned,  vested  in  those  partiei,  aad  by 
their  conveyance  passed  to  William  J.  Shaw, 
and   was  by  him  conveyed  to  £og«ae  U 
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BuIMtsil  tnd  Uience  to  the  pUintiflf  in  this 
tait  All  the  right,  title  and  interest  which 
the  Citf  held,  ami  which  could  he  conveyed 
under  tne  Van  Ness  Ordinance,  had  therefore 
passed  to  Shaw  when  the  suit  to  quiet  his 
title  was  commenced  and  carried  to  Judgment 
in  the  District  Court  of  the  Twelfth  Judicial 
District  of  the  State,  and  whatever  benefit 
Shaw  had  acquired  bv  that  decree  in  his  favor 
inured  to  the  benent  of   his  mntees,  the 

Sublic  rights  reserved  by  the  van  Ness  Or- 
inance  being  necessarily  excepted.  One  of 
those  was  a  reservation,  notwithstanding  its 
mnt,  of  lands  ther  occupied  or  set  apart 
for  public  squares,  streets  and  sites  for 
school -houses,  city-hall  and  other  buildings 
belonging  to  the  corporation ;  and  the  decree 
in  this  case  should  have  excepted  from  its 
operation  the  lands  thus  reserved.  An  effort 
was  make  before  the  examiner,  who  took  the 
evidence  in  the  case,  to  do  away  with  the 
reservation  by  the  verbal  statement  of  a  wit* 
ness  that  the  premises  described  did  not  in- 
clude ''any  school-lota,  engine- lots,  hospital- 
lots  or  property  dedicated  for  street  purposes 
or  public  squares  ;*  but  such  testimony  was 
objected  to  as  incompetent,  and  as  not  being 
the  best  evidence  the  subject  admitted  ofT 
and  the  objection  was  in  our  Judgment  well 
taken.  If  there  were  no  reservations,  as 
specified  in  the  ordinance,  the  fact  should 
nave  been  established  by  the  public  records 
of  the  City  and  Coun^.  its  property  reserved 
by  statute  from  private  ownership  for  public 
uses  is  not  to  be  sacrificed  or  lost  upon  loose 
verbal  testimony  of  the  character  offered. 

We  do  not  attach  any  importance,  upon 
this  question  of  reservation,  to  the  deed  of 
the  tide- land  commissioners,  executed  to 
Sullivan  on  the  8d  of  December,  1870,  for 
the  State  did  not  at  that  time  own  any  tide 
or  marsh  lands  within  the  limits  elf  the 
pueblo  as  finally  established  by  the  Land  De- 
partment. All  the  marsh  lands,  so  called, 
which  the  State  of  California  ever  owned, 
were  granted  to  her  by  the  Act  of  Conmss  of 
September  i8,  1850,  known  as  the  Swamp- 
Land  Act,  by  which  the  swamp  and  over- 
flowed lands  within  the  limits  of  certain 
States,  thereby  rendered  unfit  for  cultivation, 
were  granted  to  the  States  to  enable  them  to 
construct  the  necessary  levees  and  drains  to 
reclaim  them.  9  Stat.  chap.  84,  p.  519.  The 
interest  of  the  pueblo  in  the  lands  within  its 
limits  goes  back  to  the  acquisition  of  the 
country,  and  precedes  the  passage  of  that  Act 
of  Congress.  And  that  Act  was  never  intended 
to  apply  to  lands  held  by  the  United  States 
charmi  with  any  equitable  claims  of  others, 
which  they  were  bound  by  treaty  to  protect. 
As  to  tide- lands,  although  it  may  be  stated  as 
ac«Daral  principle— and  it  was  so  held  in 
IMsry.  Board^  Bdrbar  Cbnirt. ,  80 U.  a  18 
|«71]    Wall.  97,  66  [81 :  798,  809]— that  the  titles  ao- 

Sired  by  the  United  States  to  lands  in  Cali- 
nia  under  tide-waters,  from  Mexico,  were 
held  In  trust  for  the  future  SUte,  so  that  their 
ownership  and  right  of  disposition  passed  to 
It  npoa  Its  admission  into  the  Union,  that 
doctrine  cannot  apply  to  such  lands  sa  had 
been  prevloualy  granted  to  other  parties  by 
the  formar  goyemment,  or  subjected  to  trusts 
which  would  rsqairs  their  disposition  in 
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some  other  way.  When  the  United  States 
acquired  California  it  was  with  the  duty  to 
protect  all  the  riffbts  and  interests  which 
were  held  by  the  Pueblo  of  San  Francisco 
under  Mexico.  The  property  rights  of  pueb- 
los equally  with  those  of  individuals  were 
entitled  to  protection,  and  provision  was 
made  by  Congress  in  Its  legislation  for  their 
investigaticm  and  confirmation.  T<wn$end 
y.  OreeU^,  72  U.  S.  6  Wall.  826,  887  [18: 
547,  549].  The  duty  of  the  government  and 
its  power  in  the  execution  of  its  treuty  ob- 
ligations to  protect  the  claims  of  all  persons, 
natural  and  artificial,  and  of  course  of  the 
City  of  San  Francisco  as  successor  to  the 
pueblo,  were  superior  to  any  subsequently 
acouired  rights  or  claims  of  the  State  of 
California,  or  of  individuals.  The  confirm- 
ation of  the  claim  of  the  City  neoMsarily 
took  effect  upon  its  title  as  it  existed  upon 
the  acquisition  of  the  country.  In  confirm- 
ing it  the  United  States  through  its  tribunals 
recognized  the  validity  of  that  title  at  the 
date  of  the  treaty, — at  leut,  recognised  the 
validity  of  the  claim  to  the  title  as  then  ex- 
isting,— and  in  the  execution  of  its  treaty 
obligations  no  one  could  step  in  between  the 
government  oi  the  United  States  and  the  City 
seeking  their  enforcement  It  is  a  matter  of 
doubt  whether  there  were  any  lands  within 
the  limits  of  the  pueblo,  as  defined  and  es- 
tablished by  the  Land  Department,  that  could 
be  considered  tide-lands,  which,  independ- 
ently of  the  pueblo,  would  vest  in  the  state. 
The  lands  which  passed  to  the  State  upon 
her  admission  to  the  Union  were  not  those 
which  were  affedtod  occasionally  by  the  tide, 
but  only  those  over  which  tide- water  fiowed 
so  oontinuously  as  to  prevent  their  use  and 
occupation.  To  render  lands  tide-lands, 
whicn  the  State  by  virtue  of  her  sovereignty 
could  claim,  there  must  have  been  such  con- 
tinuity of  the  fiow  of  tide- water  over  them,  £C7S) 
or  such  regularity  of  the  flow  within  every 
twenty-four  hourB»  as  to  render  them  unfit 
for  cultivation,  the  growth  of  grasses  or  other 
uses  to  which  up-land  Is  applied.  But  even 
If  there  were  sudi  lands,  their  existence 
could  in  no  way  affect  the  rights  of  the  pueb- 
lo. Its  rights  were  dependent  upon  Mexi- 
can laws,  and  when  Mexico  established  those 
laws  she  was  the  owner  of  tide- lands  as  well 
as  up-lands,  and  could  have  placed  the 
bonnoaries  of  her  pueblos  wherever  she 
thought  proper.  It  was  for  the  United  States 
to  ascertain  those  boundaries  when  fixing  the 
llmlU  of  the  claim  of  the  City,  and  that  was 
done  after  the  most  thorough  aiiid  exhaustive 
examination  ever  given  to  the  consideration 
of  the  boundaries  of  a  claim  of  a  pueblo 
under  the  Mexican  government.  After  hear- 
ing all  the  testimony  which  oould  be  ad- 
duced, and  repeated  arguments  of  counsel, 
elaborate  reports  were  made  on  the  subject 
by  three  Secretaries  of  the  Interior,  liiey 
held,  and  the  patent  follows  their  decision, 
that  the  boundary  of  the  bay,  which  the  de- 
cree of  confirmation  had  fixed  as  that  of  or- 
dinary high-water  mark,  as  It  existed  on  the 
7th  id  July,  1846,  crosses  the  mouth  of  all 
creeks  entering  the  bay.  There  was  therefore 
nothing  in  tM  deed  of  the  tide- land  com- 
missioners which  could  by  any  posibility 
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Impair  the  right  of  the  Oitj  to  exercise  the 
power  reserved  in  the  Vui  Neas  Ordlaiuice 
oror  luch  portiou  of  the  landji  convered  to 
Dccupauta  under  th&t  ordinance  ai  baa  been 
oocapied  or  aet  apart  for  atreeta,  aquarea  and 
public  bulldlnn  of  the  City.  Buch  a  reser- 
vation should  bave  been  embodied  In  the 
decree  la  this  case.  The  deerte  ^umld  there- 
fort  bi  fwdijled  by  adding  the  declaration  that 
nothing  therein  shall  be  deemed  to  Impair  In 
any  respect  the  rights  reserved  In  the  Van 
NcM  Oralnaace  to  ue  Cltr  of  Ban  Franctsoo, 


..japted  or  set  apart  for  streets,  squares  and 
public  buildings  of  the  City,  and  at  Miw 
niod(|I«f  k  qfflrmtd;  and  it  ii  »  enbrsdL 


CITY  OF  HEW  0BLKAS8.  Appl.. 
«. 
WILUAU    WAUiAOE    WHITIIET,   Ad- 
ministrator of  the  BucoeHlOD  of 
Htiu  Olahz  Guna. 

WnXIAH    WALLACH    WHITNBT,   Ad- 
ministrator   of    the   Succession    of 
Utha  ChAXX  Gaimss,  Appt., 
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Jttritdietion  Jvwniti  on  eUfssnsMp— sudrv^ 
ten  r<pr«s»B<aKw»-:fa<tpiisn«,  wAm  Mmf- 
ing  M  grmiAar—ifftntt  tf  grant&r^-kniruiedgt 
^tmi/ir^i^tct^tilU-ifttttfwirTanty— 
tuff  ataiiut  iearrantoi^^fu<^iMiit  again^ 
pemtmer  <f  land-ju^piMnt  itfi»r  dff*ndanfi 
dtath  Mtetion,  uAm  raitad—dttAarg*  ^ 
jv^tmtnl  agaimt  poumtor.when  ioe»  not  dit- 
Aargi\tarTantor~'teparatioit  t^ttaimt—htir, 
wAsA  Mst  bouitdbfanoator'idMd—tiitopptl  bf 
plta^firvurJudi/tMiU. 

L  Pefsonssubroiatodbrtbenilosotegiiltrtotfae 
Tisbti  of  othcn  stand  upon  tbsjr  own  dUiensfalp 
In  the  federal  DOurta,limp«otlv«l7  of  the  ottlMD- 
)blp  of  tlio««  to  whom  rlshia  Onj  an  lubronited. 
and  may  sue  In  tboM  oourts  altlioush  the  peisons 
to  vtioae  rlKhU  thaj  ue  tubrosatod  oould  not  bj 
reason  of  their  oltlaeiishlp. 

1    Keprcsentatlvaa,  suoh  as  i 
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lireapeotlvelT  of  tlM  oltlMnshlp  of  Uia  penoos 
wbom they reprsswit.  WlMa,bowev«r,thepl)'~ 
tUI  Is  a  mare  nosalnal  par^.  aa  the  State  or 
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aitopped  from  <datmliiff  laDds  whkdi  her  Kiand- 
flBOtlier  had  ftmuduleintly  oonyeyed. 
18.  PleMUnff  a  former  judgment  against  defendant 
does  not  eatop  defendant  from  claiming  before 
the  master,to  whom  the  amount  due  was  referred, 
thA^  the  plaintiff  had  been  partly  paid  the  amount 
of  tlie  former  judgment. 

[Nos.  1298,  1820.] 
ArgtuaJan.  IS.  le,  1S91.  DeddedMar.B.ieBl. 

ApPE  AXiS  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eaetem  Dia- 
trict  of  Liouisiana  in  favor  of  plaintiff  for  rents 
and   revenues  of  land  in  the  City  of  New  Or- 
leans.    Modified  hy  adding  eo^9  and  interest, 
Tbe  facu  are  stated  in  the  opinion.  ^  ^   ^^ 
M^9»»*  Tha:  J.  Semmea  and  Alfired  Gold- 
thwaite  for  Whitney,  Admr. 

Mr.  J.  R.  Beokwlth  for  the  City  of  New 
Orleans. 


Mr.  Jwticd  Bradley  delivered  the  opin- 
ion of  the  court :  ^  ^  , 

This  is  the  case  which  was  before  us  in 
October  Term,  1888.  and  the  decision  in  which 
will  be  found  reported  in  181  U.  8.  1JJ1.[88: 
99] ,  under  the  name  of  iWw  Orieana  v.  Gatius  s 
AdminiBtrai&r.     The  suit  was  commenced  in 
August,  1879,  and  was  brought  against  the 
City  of  New  Orleans  to  recover  the  rents, 
fruits,  revenues  and  profits  of  135  arpents  of 
land,  situated  in  the  City,  from  the  year  1887 
to  the  time  of  the  accounting  sought.    This 
land  had  been  purchased  by  the  City  from  one 
Evariate  Blanc  in  1884,  and  afterwards  dis- 
posed of  to  various  parties,  except  four  or 
five  blocks  reserved  for  city  purposes,  which 
•re  not  now  in  question.    The  City,   how- 
ever, is  sought  to  be  charged  with  all  the 
rents,  fruits  and  revenues  of  the  land,  whether 
in  its  own  possession  or  in  the  possession 
of  its  grantees.    In  two  previous  suits  brought 
108]     ^J  Mrs  Qaines  against  the  parties  in  posses- 
Bion.   cme  against  P.  H.  Monsseauz  and  others, 
•nd  the  other  against  P.F.  Agnelly  and  others 
(said  suits  being  in  the  nature  of  ejectments) , 
decrees  were  obtained  for  the  recovery  of  the 
lands   held  by  the  defendants  respectively, 
and  references  were  made  to  a  master  to  ascer- 
tain the  amounts  of  rents  and  revenues  due. 
The  total  of  these  rents  and  revenues  found  and 
reported  by  the  master  in  the  two  suits  was 
$517,049.84,  which,  with  interest,  calculated 
up  to  January  10,  1881,  amounted  to  the  sum 
of  $576, 707.  flS.     The  bill  in  this  case  sought  a 
recovery  from  the  City  of  New  Orleans,  not 
only  of  the  said  last-mentioned  sum,  but  also 
of  a  large  amoimt,  exceeding  $1,800,000,  for 
the  rents  and  revenues  of  unimproved  prop- 
erty whilst  in  the  possession  and  ownership 
of  the  City,    A  decree  was  rendered  in  the 
court  below  for  both  of  these  amounts,  but 
for  the  reasons  expressed  in  the  opinion  of 
this  court,  reported  in  181  U.  B.,    the  latter 
•mount  was  disallowed,  and  the  decree  was 
reversed.     We  held  that  the  City  was  con- 
cluded by  the  proceedings  against  the  tenants 
in  possession  in  the  two  formflr  suits  referred 
to,  and  must  respond  for  the  amounts  decreed 
Against  the  tenants  in  those  suits,  subject  to 
»  reduction,  however,  in  any  of  the  individ- 
ual cases  in  which  compromises  had  been 
effected,  for  a  less  amount  than  the  sum  sd- 
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Judged.    It  was  contended,  indeed,  by  the 
complainant,  that  the  City,  by  virtue  of 
claiming  title  to  the  property,  and  convey- 
ing it  to  purchasers  with  a  guaranty,  was 
primarily  liable  for  all  rents  and  revenues 
to  Mrs.  Qaines  and  her  representatives  (the 
real  ownen  of  the  property),  without  refer- 
ence to  the  grantees,  and  that  no  settlement 
with  the  latter  could  affect  such  primary  lia- 
bility.   We  did  not  concur  in  that  view, 
however,  as  will  be  eeen  by  reference  to  the 
opinion  before  referred  to.    We  held  that  the 
City  was  only  liable  to  Mrs.  Qaines,  the  true 
owner,  in  consequence  of  its  engagements  as 
vendor  and  warrantor  to  the  persons  to  whom 
it  had  sold  the  property,  through  the  equity 
which  those  persons  and  their  grantees  had 
to  be  protected  from  loss  and  damajee  by 
reason  of  defective  title ;  and  thatMrs.  Qaines 
and  her  representatives  could  not  hold  the 
City  liable  beyond  that.    We  held  further 
that,  M  hetufeen  the  City  and  iU  granted,  the 
City  was  the  principal  debtor,  and  was  bound 
to  protect  them. 

The  primary  obligations  of  the  parties  are 
based  upon  two  articles  of  the  Civil  Code  of 
Louisiana : 

**  Art.  002.  The  products  of  the  thing  do 
not  belong  to  the  simple  possessor,  and  most 
be  returned  with  the  thing  to  the  owner  who 
claims  the  same,  unless  the  possessor  held 
it  bona  fide." 


It  having  been  decided  that  the  holders  of 
Mrs.  Gkiines's  property  under  the  sales  of  Relf 
and  Chew  (which  is  the  case  here)  are  pos- 
sessore in  bad  faith,  the  above  article  makes 
them  responsible  to  her  for  the  products,  or, 
in  other  words,  the  fruits  or  revenues. 

"Art.  2606.  When  there  is  a  promise  of 
warranty,  or  when  no  stipulation  was  made 
on  that  subject,  if  the  buyer  be  evicted,  he 
has  a  rif  ht  to  claim  against  the  seller : 

*^  I,  The  restitution  of  the  price. 

•*2.  That  of  the  fruits  or  revenues,  when  he 
is  obliged  to  return  them  to  the  owner  who 
evicts  him. 

*'Z.  All  the  costs  occasioned,  either  by  the 
suit  in  warranty  on  the  part  of  the  buyer, 
or  by  that  brought  by  the  original  plaintiff. 
'    «4.  The  damages,    when  he  hss  suffered 
any,  besides  the  price  that  he  has  paid. " 

Our  views  with  regard  to  the  obligations 
of  the  City  enforceable  in  the  present  suit 
were  expressed  in  the  former  esse  in  the  fol- 
lowing terms : 

*"  As  between  the  City  and  its  grantee,  the 
former,  by  reason  of  ite  guaranty  of  title,  is 
really  the  principal  debtor,  and  bound  to  pro- 
tect the  grantee  as  aprincipal  is  bound  to 
protect  his  surety.  Therefore  the  grantee  is 
entitled  to  such  remedies  as  a  surety  hath ; 
and  when  fixed  by  judnnent,  if  not  before, 
may  file  a  bill  against  his  guarantor  to  pro- 
tect him.  Lord  Redesdale  says :  *A  court 
of  equity  'will  also  prevent  injury  in  some 
cases  by  interposing  before  any  actu^  injury 
has  been  suffered,  by  a  bill  which  has  been 
sometimes  called  a  bill  quia  timet,  in  analogy 
to  proceedings  at  the  common  law,  where 
in  some  cases  a  writ  may  be  maintained  before 
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a  flure^  may  Die  a  bill  to  compel  tne 
IT  OQ  a  bond  in  which  he  has  joined  to  paj 
iebt  when  due,  wbetfaer  the  surety  oas 
actnallj  sued  (or  It  or  ootj  and  upon  s 
lant  to  save  harmless,  a  bill  may  be  filed 
lleve  the  covenantee  under  aimilsr  clr- 
tances. '  [Cases  rlted.  1  In  Lu  t.  Book, 
It,  818,   the  Master  of  the  Rolls  said  : 

borrow  mouej  on  a  mortgage  of  my 
i  (or  anothei,  I  may  come  into  equity 
Tery  surety  may  against  bis  princip&l) 
ra  my  estate  dlsincumbered  by  him. ' 
lien,  if  the  grantees,  who  hsTs  been 
d,  and  who  are  condemned  in  Judgment 
y  to  Mrs.  Ghilnes  the  rents  and  revenues 
\e>  her,  might  have  maintained  a  suit  In  pur[ 
■y  against  tbe  ulty  to  compel  It  to  in-  any, 
ilfy  them,  why  may  not  Hrs,  Oaines  be  decn 
igated  to  the  grantees'  right  and  equally 
tain  a  suit  against  the  City  T    The  claim 

equitable  one.  It  is  in  proof  that  all 
^  of  sale  of  the  City  contained  express 
iments  of  guaranty,  with  right  of  subro- 
<i ;  and  an  act  of  sale  in  Louisiana  im- 

a  guaranty,  whether  It  is  expressed  or 

ut  if  the  suit  could  not  be  maintained 


Napoleon  bad  an  article  {art.  1166)  e 


the  exception  fA 
J  attached  to  the  person.  It  is  true  that 
xmiHlaiift  Code  has  no  such  article ;  but 
laid  down  by  writers  of  authority  that 
principle  prevails  in  French  lurispru- 
i  without  the  aid  of  any  positive  law. 
tlloz,  239,  etc.,  title  Vmte.  arts.  882-03S. 
ieclsions  to  the  contrary  seem  to  be  great- 
utweigbed  by  other  decisions  and  by 
d  doctrine.  The  right  thus  claimed  for 
iredltor  (the  word  'credittx''  being  used  in 
ITM  sense,  as  in  the  civil  law)  may  very 
leiTr  be  pursued  in  a  suit  In  equity,  since 
nld  not  be  pursued  in  an  action  at  law 
le  courts  of  the  United  States ;  and  all 
J  State  of  the  Union 
n  some  form  In  those 


.       „  .  .    JUitS, 

it  to  be  allowed,  unless  subject  to  re- 
Ion  for  the  canse  hereafter  referred  to.' 


m  to  the  residue  of  the  decree,  amounting 
979, 707.  AS,  founded  on  the  judgments 
'ered  snlnst  persons  In  possession  of 
us  portTons  of  ue  proper^,  olaimiDg  un- 
sles  made  by  the  Cl^  of  New  Orleans, 
*  those  persons  would  have  been  proper 
N  to  tlia  nit,  in  order  that  it  might  ap- 
that  tbo  ■ama  recovered  agalost  thasn 
at  bean  relesMd  or  compromised  for  less 
nti  than  the  face  ot  tbe  judgments,  and 
]mj  ml^t  be  bound  by  the  ibciee,  still. 
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•elf,  where  the  subject  nutter  of  her  Jodff* 
roent  for  rents  and  revenues  Is  mentionea, 
the  rlgfai  to  claim  the  amount  of  said  Judg- 
ments irom  the  vendors  of  the  defendant  back 
to  and  including  the  City  of  New  Orleans, 
and  if  it  were  not  for  the  contention  of  coun- 
sel for  the  defendant  that  the  legal  effect  of 
most,  if  not  all,  these  compromises  made  by 
the  complainant  with  the  defendants  had  dis* 
charged  the  City  from  all  obligation  of  war- 
ranty for  rents  and  reyenues  I  might  close 
this  report  with  the  statement  made  above^ 
that  there  was  no  eridence  going  to  show 
that  any  sum  had  been  received  by  the  com- 
plainant on  account  of  her  Judgments  for 
rents  and  revenues  or  in  anv  way  to  diminish 
the  sum  of  five  hundred  ana  seventy-six  thou- 
sand seven  hundred  and  seven  and  ninety-two 
hundredths  dollarsr$576,707.iKa),  the  sum  of 
the  judgment  in  favor  of  complainant  as 
(ized  by  the  supreme  court" 

After  an  examination  of  the  objections  to 
this  view  presented  by  the  counsel  of  the 
City,  the  master  concluded  his  report  as  fol- 
lows: 

"But  I  need  not  pursue  this  line  oi  argu- 
ment further,  being  satisfied  that  the  su- 
preme court,  in  its  opinion,  has  settled  the 
question  of  the  right  of  Mrs.  Gkiines  to  be 
subrogated  to  the  right  of  the  grantees  and 
maintain  a  suit  against  the  City  of  New  Or- 
leans. 

*'The  claim  is  equitable,  and  especially 
Is  this  so  under  the  law  of  Louisiana,  where 
the  warranty  and  Uie  right  of  subrogation  is 
part  of  the  act  of  sale,  whether  or  not  It  is 
•xpressed  in  the  act  of  sale. 

'  I  therefore  report — 

*lst.  That  the  eridenoe  discloses  no  case 
wboe  Mrs.  Gaines  has  received  anv  sum  or 
sums  on  account  of  her  judgments  for  rents, 
revenues  and  values  for  use  in  the  cases  where 
compromises  and  agreements  have  been  made 
between  the  complainant  and  the  defendants. 

"Sd.  I  report  that  the  legal  effecU  of  the 
acts  of  compromise  do  not  diminish  her  judf- 
menta  for  rents  or  revenues  in  said  Agnelly 
and  Monsseaux  cases,  nor  do  they  impair  her 
right  to  recover  the  amounts  awarded  to  her 
in  her  decree  as  fixed  by  the  Supreme  Court 
of  the  United  States,  say,  five  hundred  and 
8SventT*six  thousand  seven  hundred  and  seven 
and  ninety-tvro  hundredths  dollars  ($576,- 
707.M),  with  five  per  cent  interest,  as  pro- 
Tided  in  the  decree  of  the  drcuit  ooiirt»  say 
from  January  10,  1881." 

The  first  cooclusioo  seems  open  to  this  critt- 
eism.  Mrs.  Gaines  did,  in  some  of  the  cases, 
receive  money.  It  is  true  that  the  acts  do 
not  express  on  what  account  such  money  was 
received ;  but  It  is  acknowledged  to  be  in  part 
consideration  of  the  contract  on  Mrs.  Gaines's 
Dart,  which  contract  is  usually  a  personal 
aischarge  of  the  tenant  from  any  further 
claim  for  money,  and  an  agreement  to  convey 
the  land  as  soon  as  the  rents  and  rsvenues 
have  been  oollected  from  the  city,  or  other- 
wise. ThQS»  the  act  of  settlement  between 
Mrs.  Gaines  and  Albin  Rocherean,  after  re- 
citing the  recovery  of  two  judgments  against 
Rochmao  In  the  Mnnssssox  salt,  tha  first 
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establishing  Mrs.  Gaines's  title,  and  the  sec- 
ond decreeing  to  her  for  fruits,  revenues  and 
values  for  use  the  sum  of  $0,880.60  and  in- 
terest, and  $2,000.00  costs;  and  reciting  the 
fact  that  Rochereau  had  an  action  of  warranty 
against  his  vendor  and  previous  vendors,  in- 
cluding the  City  of  New  Orleans,  as  well  for 
the  price  of  the  land  as  for  the  amount  of  said 
judgment  and  costs :  it  was  agreed — 

Flr§i.  That  Rochereau  transferred  to  Mrs. 
Gaines  his  said  action  of  warranty  for  the 
price  of  the  property. 

Second.  Rcchereau  requires  his  vendors, 
including  the  City,  to  pay  to  BIrs.  (Raines  the 
amount  tney  were  respectively  bound  for  to 
him  for  fruits  and  revenues  owing  to  said 
iudgment  Uierefor,  and  authorising  her  to  suo 
lor  the  same. 

The  act  then  proceeds  as  follows : 

"  TMrd,  And  in  consideration  whereof  and 
of  the  sum  of  eleven  nundred  dollars,  receipt 
whereof  is  herebv  aclmowledged,  the  party 
of  the  first  part  hereby  releases  Uie  party  of 
the  second  part  from  personal  liability  for 
the  said  juogment  for  fruits,  revenues  and 
values  for  use  of  the  property  hereinbefore 
referred  to,  taking  and  accepting  in  lieu  and 
place  thereof  the  said  Indebtec&ess  in  war- 
ranty of  said  preceding  vendors,  including 
the  City  of  New  Orleans,  to  the  said  party 
of  the  second  part. 

**Fburth.  And  the  party  of  the  first  part 
further  agrees,  upon  her  obtaining  final  iudg- 
ment against  or  settlement  with  the  City  of 
New  Orleans  in  said  action  in  warranty  for 
the  price  as  set  forth  in  article  one  of  this 
agreement,  to  transfer  and  surrender  unto  the 
pirty  of  the  second  part  all  her  right,  title 
and  Interest  in  and  to  the  propertv  recovered 
by  and  described  in  the  said  final  Jodgmant 
of  the  80th  April,  1877,  being  the  following." 
[Here  describing  the  property.] 

Here  was  an  acknowledged  receipt  of  eleven 
hundred  dollars  without  specifying  on  what 
account,  but  manifeatly  as  a  consideration 
(in  part)  of  Mrs.  Gkiines*s  contract  and  ac- 
quittance. The  same  thing  occtirred  in  other 
cases,  butgenerelly  the  amounts  received  were 
small.  When  the  report  came  up  for  con- 
sideration on  exceptions,  the  court,  whilst 
confirming  it  in  other  respects,  was  of  opin- 
ion that  the  sums  thus  received  by  Mr^. 
Gaines  ought  to  be  deducted  from  the  am(  urn 
of  the  decree ;  and  havingevidence  that  thj 
aggrtfate  thereof  was  tl6, 804. 00,  that  amount 
was  deducted  accordinglv,  reducing  the 
decree  from  $570,707.09  to  $501,818.48. 

The  counsel  of  the  City  of  New  Orleans  filed 
a  large  number  of  exceptions  to  the  report, 
all  or  which,  except  tnose  relating  to  the 
credit  claimed  for  the  above  rsoeipta,  were 
overruled,  and  some  of  which,  as  well  as 
some  jxxtions  of  the  brief  filed  on  behalf  of 
the  City  in  this  court,  are  obnoxioos  to  anl- 
madvenion  for  want  of  ordinary  courtesy  and 
tsmperance  of  language  due  from  members  of 
thenar.  Wetrunwemaynotbeoalled  upoo 
to  repeat  an  observation  of  this  kind. 

Bo  far  as  the  exceptions  filed  to  the  report 
are  made  the  basis  of  any  of  the  awignmenta 
of  error  In  this  court,  they  will  be  noticed 
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Those  assignments  are  twelTe  in  number,  and 
will  now  be  considered. 

The  first  assignment  asserts  that  the  circuit 
court  had  no  Jurisdiction  over  the  cause  and 
parties  for  compelling  the  City  of  New  Or- 
leans to  pay  to  the  appellees  Uie  decrees  in 
the  Monsseaux  and  Agnelly  cases,  because 
the  defendants  in  those  decrees  were  citi- 
zens of  the  same  State  with  the  appellant, 
the  City  of  New  Orleans,  and  could  not  them- 
selvs  sue  the  City  in  the  federal  court,  and 
the  appellees  have  no  better  right  in  that  re- 
spect than  their  aasiffuors. 

If  the  claim  of  Mrs.  Gaines  against  the 
City  depended  upon  an  assignment  by  the 
*  defendants  in  the  Monsseaux  and  Agnelly 
cases  of  their  rights  against  the  City,  arising 
from  their  eviction,  the  position  of  the  ap- 
pellant would  be  well  founded ;  but,  as  ex- 
plained in  our  former  opinion,  this  is  not 
the  case.  The  right  of  Mrs.  Gkiines  to  pur- 
sue the  City  was  an  equitable  right,  arising 
and  accruing  to  her  on  the  basis  of  her  own 
claims  against  the  said  defendants,  and  by 
subrogation  to  their  equity  to  be  protected 
and  indenmifled  by  the  City.  Although  a 
derived  equity  on  the  part  of  Mrs.  Gaines, 
so  far  as  tne  City  is  concerned,  yet  it  is  not 
1606]  created  by  assignment,  but  by  operation  of 
law  through  the  rules  of  equity.  Hence  the 
assignment  of  error  is  not  well  founded  in 
point  of  fact.  This  may  be  more  manifest 
by  what  will  be  said  in  relation  to  the  next 
assignment. 

The  second  assignment  of  error  repeats  the 
objection  made  in  the  first  in  cases  where  any 
assignment  or  convention  has  been  made 
whereby  any  right  has  been  assigned  to  Mrs. 
Gaines  so  as  to  modify  in  any  respect  the 
legal  rights  resulting  from  the  situation  of 
the  parties.  We  do  not  see  that  Uiis  speci- 
fication has  any  greater  force  than  the  first. 
The  written  conventions  between  Mrs.  Gaines 
and  the  tenants  or  grantees  had  the  effect,  not 
to  confer  upon  Mrs.  Gaines  a  right  of  suit 
in  equity,  but  rather  to  indicate  the  inten- 
tion of  Uie  parties  as  to  her  exercise  of  that 
right.  The  acts  of  settlement  in  this  regard 
amounted  to  a  declaration  of  the  parties  that 
Mrs.  Gaines  should  exercise  the  equitable 
right  which  she  possessed.  In  terms,  the 
'  several  acts  may  indicate  more.  They  may 
indicate  the  actual  assignment  of  rights;  but 
AS  Mrs.  Gaines  had  the  right  of  prosecution 
by  way  of  subrogation,  independent  of  any 
such  assignment,  the  assignment  did  not 
destroy  it  or  take  it  away.  It  was  merely  in 
aid  of  the  equitable  right,  and  might  be 
available  in  a  court  of  law. 

Subrogation  is  not  assignment  The  most 
that  can  be  said  is  that  the  subrogated  cred- 
itor by  operation  of  law  represents  the 
person  to  whose  right  he  is  subrogated.  But 
we  have  repeatedly  held  tiiat  representatives 
may  stand  upon  their  own  citizenship  in  the 
federal  courts  irrespectively  of  the  citizen- 
thip  of  the  persons  whom  they  represent, — 
such  as  executors,  administrators,  guardians, 
trustees,  reoeivers,  etc.  The  evil  which  the 
law  was  intended  to  obviate  was  the  voluntary 
•creaticA  of  fedeiml  Jurisdiction  by  simulated 
assignments.  But  assignments  by  operation 
•of  law,  creating  legal  representatives*  are 
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not  within  the  mischief  or  reason  of  the  law. 
Persons  subrogated  to  the  rights  of  others  by 
the  rules  of  equity  are  within  this  principle. 
When,  however,  the  State  or  the  governor  of 
a  State  is  a  mere  figurehead,  or  nominal  party, 
in  a  suit  on  a  ^criff*s  or  administrator's 
bond,  the  rule  does  not  apply.  There  the  rftf] 
real  party  in  interest  is  taken  into  account  on 
the  question  of  citizenship.  Spear's  Fed. 
Jud.  150,  152,  and  cases  there  cited :  Suiq^it- 
haniia  db  W,  V,  B,  d  C,  Co,  ▼.  Blatch/ord, 
78  U.  S.  11  Wall.  172  [20:  1791  ;  Rice  t. 
Bouston,  80  U.  S.  18  Wall.  66  [90:  4841; 
Braume  v.  Strode,  9  U.  S.  5  Cranch,  803  fl: 
1081  .  Irvine  ▼.  Lowy,  89  U.  8.  14  Pet. 
298  [10 :  462]  ;  MeNutt  v.  Bland,  48  U.  & 
2  How.  9  [11 :  159] ;  Buff  v.  HuteMnmm,  55 
U.S.  14  How.  586  [14:  558]. 

The  third  assignment  of  error  complains 
that  the  circuit  court  erred  in  supposing  that* 
by  the  decree  of  this  court,  the  complainant 
was  entitled  to  a  definitive  decree  for  the 
amount  of  the  judgments  in  the  suits  against 
Monsseaux  and  Agnelly,  subject  only  to  dim- 
inution by  such  amountu  as  Mrs.  Gaines 
may  have  received  in  compromising  with  tiie 
several  defendants;  whereas  the  appellant 
contends  that  the  said  judgments  were  open 
for  examination  as  to  any  defense  against 
them  which  might  be  shown  to  exist,  such 
as  corrections  to  be  made  fcr  mistakes  in  iha 
calculation  of  interest,  and  errt^s  in  entering 
the  judgments  after  the  decease  of  the  parties, 
or  for  other  equally  valid  reasons.  Lpoo  an 
examination  of  the  record,  however,  we  do 
not  perceive  that  the  court  below  misunder- 
stooa  or  deputed.  In  this  respect,  from  ths 
terms  of  the  decree  msde  by  this  court.  The 
judgments  were  binding  on  the  parties  to 
them,  and  therefore  were  binding  upon  the 
City  of  New  Orleans,  which  in  most  cases  had 
assumed  the  defense  of  the  suits,  and  Lad  been 
represented  by  counsel  therein.  We  supposed 
that  it  was  right  and  proper  to  consider  litiga- 
tion as  at  an  end  in  those  suits,  and  that  the 
judgments  had  passed  into  re$  at^udicata.  If 
any  fraud  could  have  been  shown  and  proved 
in  the  entry  of  the  judgments,  the  case  mi^ht 
have  been  different,  provided  the  objectioo 
had  been  taken  at  the  proper  time ;  but,  al- 
though hints  and  charges  of  fraud  are  loosely 
made  in  argument,  we  have  not  found  that 
any  fraud  was  proved ;  and  It  is  too  late  at 
this  time  to  search  for  errors  in  the  proceed- 
ings in  those  cases,  or  to  review  the  j  udgments 
for  the  purpose  of  discovering  error.  Ths 
time  for  that  has  gone  by;  and.  besides,  inefs 
matters  of  error  cannot  be  inquired  of  la 
this  collateral  way.  This  is  not  an  appeal 
from  those  judgments,  and  they  cannoc  be 
questioned  on  the  ground  of  mere  error.  If 
any  of  them  were  absolutely  void,  it  woold 
be  another  matter.  We  do  not  think  that  ^^^ 
the  assignment  of  error  In  question,  or  the  l^''' 
fourth  assignment,  which  raises  the  questioa 
of  erroneous  computation  of  interest,  can  bs 
sustained. 

The  fifth  assignmeut  of  error  Is  based  apoa 
the  supposition  that  the  defendants  ia  tke 
cases  of  Monsseaux  and  Agnelly  bad  bcca 
adjudged  to  be  fraudulent  pure  hist  n  of  ths 

Eroperty,  with  knowledge  that  It  did  aol 
elonK  to  their  pretendecTvendof;  bat  tkss  ii 
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did  l>0l<Mig  to    Mn.  Gaines;  that  thenlon 
Hie  sales  made  to  such  persons  were  a  nullity 
onder  art.  9462  of  the  CItH  Oode  of  Loaisi- 
^jiA,    ^which declares  that  "the sale  of  a  thing 
belori£S^i^g  to  another  person  is  nii]] ;  It  may 
ffive  ^^^  to  damages  when  the  buyer  knew 
not  -tt^^t  the  thing  belonged  to  another  person. " 
^e  ^^*^  of  opinion,  however,  that  this  article 
deed  s^^t  affect  the  question  here.   The  defend- 
mita     ^n  thoee  cases,  being  purchasers  either 
fro0s>     ^  City  of  New  Orleans  or  its  gran- 
I^Q0^    remote  or  immediate,  are  not  adjudged 
to  lift^o  luui  actual  knowledge  of  the  vice  in 
^e  ^i^^®  o^  their  grantors ;  and  the  grantors, 
lu^vix^S  made  express  contracts  of  warranty, 
cani^o^  set  up  such  knowledge,  even  if  it  ex- 
isted*    to  exonerate  themselves  from  the  or- 
dinary  obligations  of  their  contract    If  the 
posit fon  of  the  counsel  for  the  City  was  cor- 
re^^  xkO  ponooooor  in  bad  faith,  though  merely 
sucb    ii^    i^^*   ^'^  ^^^  in  fact,  could  ever 
recover   compensation  from  the  author  of  his 
title,  liowever  solemn  may  have  been  the  acts 
of    sale    and  warranty  by  which  the   title 
was  tra.i^aferred.    The  article  of  the  Code  re- 
ferred ^^^  (&^  ^^^)  ^B  the  same  as  art.  1500 
of  the  French  Code,  and  is  derived  from  the 
old  Pre^^^  ^<^^*    Pothiersays:   '"The  knowl- 
edge o^    the  buver  that  the  thing  does  not 
belong  tx)  the  seller,  or  that  it  is  hvpothecated, 
does  do^  prevent  him  from  being  received 
to  denxs^nd  a  restitution  of  the  price  in  case 
of  evioi^ion ;  neither  does  it  prevent  him  from 
beings  received  to  demand  the  damages  which 
lie  sirfiTers  beyond  the  price,  if  the  warranty 
I  is  expressly  stipulatea  bv  the  contract,  for 

it  is  only  in  those  cases  when  it  is  not  stipu- 
lated tliat  the  buyer  who  has  this  knowledge 
ia  ezcloded  from  his  demand  in  damages.** 
Pothier  on  Sales,  sec.  191. 

■^"™P*on,     writing   since   the   Code    was 

adopted,  and  commenting  upon  it,  says :    "  As 

to  the  seoond  question,  whether  the  buyer  who 

.  — v-^,      r^^  ^®  cianfirer  of  eviction,  but  has  stipu- 

1609]      l^^J^S  5  ^uaianty.  has  this  right  of  guanin- 

^;/}I^*  ^''  damages,  we  would  decide  ac- 

^Srm^f  I  ^  y^e  Roman  law  before  cited  in  the 

?SSr  o*^-,        Cours  de  Droit  Pr.  suivant  le 

C^e    ^ijil.     yol.    16,    No.    264.    Troplong 

J^^Vr  ^if~?^^^og  to  ^^^  article  (1699).  the 

K^wTS!?  ^s^ows  that  the  thing  sold  to  him 

Suit  nSthf2  ^^other  has  no  right  to  damagjes. 

?^?tr^*  ^  prevents  the  parties  from  maWng 

f«d  the^J*  ^"^    derogation  of  this  rule  of  law 

^rti(M  hi^^^latioSfor  a  guaranty  places  the 

^DUn^^^"^^  the  operation  of  art.  1599." 

TheaS;,  ^©nte,  vol     1,  No.  469. 
vol    2?^^^^^'''°®  is  laid  down  by  Laurent, 

-rSUntt  ^""^^ent  case  there  was  an  express 
TIcilJ  S,  tall  the  acts  of  sale  made  by 
to?  Si/ksa7^»^««  *»•  Uierefore,  no  foundation 

The  ai^M^  ^nment  of  error. 

*        ^^*^    assignment  is  ss  follow* » 

thelSSou^^*^  «>^  ^'^^d  *n  passing  into 
#  .«v^^^  ^nd  decree  any  part  or  portion 
MonsLS^^*^d«<l  d^^^  or^d^i^  in,  the 
wheJTlhe  J^^  ^«°^^^y  ejectment  billB. 
S^i^itW  J^?^^^  *«»*^t  Ae  evicted  had 
^mwIL*^l«'«^'  canceled,  modified,  oom- 
SS«\\^^J  mscbarwd,  either  before  or  after 
•a  if ^«      «^ billTn thUcause. particularly 


595-«19 

tbe  demea  against  the  persons  and  defendants 
in  the  Monsseauz  and  Agnelly  bills,  set  forth 
in  'Appendix  B*  of  this  brief,  made  part  of 
this  assignment  of  error  for  certainty,  beins 
a  tabulated  list  of  evicted,  the  decrees  against 
whom  were  formally  discharged  and  released 
prior  to  the  institution  of  this  action." 

The  Judgments  referred  to  in  this  assign- 
ment  are  the  fifty-one  Judgments  beforo  men- 
tioned, in  regard  to  whicdi  settlements  were 
made  between  Mrs.  Gaines  and  the  defendants, 
and  the  assignment  brings  up  the  main  ques- 
tion to  be  Betermined  on  this  appeal ;  that 
question  being  whether,  by  these  settlements, 
Mrs.  Gaines,  or  her  representatives,  waived 
or  discharged  her  claim  against   the  City. 
The  different  acts  of  settlement  were  appended 
to  the  report,  and  form  part  of  the  record  on 
this  appeal.    The  form  in  which  a  number 
of 'them  is  conceived  has  already  been  given 
in  the  case  of  Albin  Rochereau.     Other  acts 
were  in  a  somewhat  different  form,  but  there 
was  in  no  case  an  absolute  discharge  of  the 
defendant  or  grantee  without  a  reservation 
of  right  of  subrogation  against  the  City  of 
New  Orleans,  and  other  warrantors.     In  most 
cases  a  small  sum  of  money  was  received 
from  the  defendant,  with  a  transfer  by  him 
to  Mrs.  Gaines  of  his  right  to  proceed  against 
his  warrantors,   including  the  City  of  New 
Orleans,  followed  by  a  personal  discharge  of 
such  defendant  from  anv  further  claim  for 
fruits  and  revenues,  with  a  contract  to  give 
him  a  title  to  the  land  in  his  possession  as 
soon  as  a  recovery  should  be  had   from  the 
City.     In  other  cases  the  defendant  or  grantee 
surrendered  and  gave  up  to  Mre.  Gkilnes  the 
possession  of  the  land,  and  assigned  to  her 
all  his  rights  against  the  City  in  consideration 
of  a  personal  discharge  from  her  claim  for 
fruits  and  revenues.    Still  other  forms  were 
also  adopted,  but  in  all  the  right  to  prosecute 
the  City  was  reserved.     Under  the  peculiar 
law  of  ix>uisiana  with  regard  to  subrogation, 
as  explained  in  our  former  opinion,  we  think 
that  Mrs.  Gaines  might  make  settlements  of 
this  kind  with  the  defendants  or   grantees 
without  losing  her  claim  a^inst  the  City  aa 
warrantor  and  principal  debtor.     The  City 
was  not  injured  thereby,  having  no  claim 
over  against  Uie  defendant  thus  settled  with. 
An  absolute  payment  or  compromise  of  her 
claim  without  any  such  reservation   might 
have  had   a  different  effect,  inasmuch  as   it 
would  have  shown  that  the  intention  of  the 
parties  was  to  extinguish  the  claim   alto- 
gether.    Such  was  our  view  in  the  former  de- 
cree in  providing  for  an  abatement  in  regard 
to  cases  in  which  compromises  may  have  beeu 
made.    As  stated  in  our  former  opinion,  tlio 
City  of  New  Orleans  was  the  principal  debtox* 
as  between  it  and  its  grantees,  immediate  or 
remote.    This  being  so,  such  grantees  mlg^^ 
be  settled  with  so  far  as  their  personal  jiaMl-. 


parties,  that  the  City,  or  other  warrantor*^ 
should  not  be  discharged.  It  is  a  fi^®"?**^ 
rule  that  discharge  of  a  surety  does  not  ai»« 
charge  a  principal ;  and  the  equity  ox  ^^t 
.  rule  is  applicable  to  the  present  case.    Tn© 
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rule  itself  is  so  self-evident  that  it  hardly 
[611]  needs  authority  for  its  support.  It  is,  how- 
ever, directly  asserted  in  the  case  of  MorUand 
V.  mme»,  B  Fa.  265,  and  is  laid  down  in  Pit- 
man on  Princ.  and  Suretv,  176,  192  (Law 
Lib. ) .  See  also  Kirby  v.  Taylor,  6  Johns.  Ch. 
242,  250,  2  N.  Y.  Ch.  L.  ed.  118.  116.  to  the 
same  effect.  Art.  2205  of  the  Civil  Code  of 
Louisiana  declares  that  *'thd  remission  or 
even  conventional  discharge  granted  to  a  prin- 
cipal debtor  discharges  the  sureties.  That 
granted  to  the  sureties  does  not  discharge  the 
principal  debtor.  That  granted  to  one  of 
the  sureties  does  not  discharge  the  others. " 

In  our  opinion,  therefore,  this  assignment 
cannot  prevail. 

The  seventh  assignment  of  error  complains 
that  a  number  of  ue  defendants  in  the  cases 
.  of  Monsseaux  and  Agnelly  died  before  the 
remand  of  this  cause  from  this  court  to  the 
circuit  court,  on  occasion  of  the  former  ap- 
peal, and  before  the  decree  of  reference  by 
the  circuit  court  upon  the  mandate  from  this 
court ;  and  that  there  had  been  no  attempt  at 
revivor  of  the  alleged  decrees  against  the 
heirs  or  representati  ves  of  said  dec^used.  We 
do  not  see  how  the  facts  referred  to  can  bene- 
fit the  appellant.  The  decree  is  not  against 
those  defendants  who  are  said  to  be  now  de- 
ceased, but  against  the  City  of  ^ew  Orleans ; 
and  no  chan^p  by  death  or  otherwise  of  the 
parties  in  said  former  suits  could  affect  the 
rights  of  Mrs.  (Raines  or  her  representatives 
in  the  present  suit.  The  prosecution  of  the 
City  operated  in  relief  of  the  obligations  of 
the  deieudants  in  those  suits,  and  if  any  of 
them  die  the  prosecution  of  this  case  will 
operate  in  relief  of  their  lawful  heirs,  who- 
ever they  be,  or  their  successions,  however 
represented.  We  think  there  it  no  force  in 
the  assignment.  The  same  may  be  said  with 
regard  to  the  eighth  assignment  of  error, 
which  complains  that  the  court  below  erred 
in  charging  the  account  against  the  City  of 
New  Orleans  with  the  amount  of  a  pretended 
decree  against  Albin  Souli6,  rendered,  as 
alleged,  five  years  after  his  death,  for  rents 
accruing  after  his  death.  The  facts  appear- 
ing in  the  record  are,  that  Souli6  resided  in 
France,  and  was  represented  in  this  country 
by  Bernard  Souli6,  his  brother  and  agent, 
and  that  counsel  were  regularly  employed  to 
represent  him  in  the  controversy,  said  counsel 
being  also  the  counsel  of  the  City  of  New 
Orleans ;  and  that  the  suit  was  continued  to 
(61S]  its  termination  in  the  name  of  said  Albin 
Souli4,  without  any  mention  of  his  death. 
The  said  Bernard,  his  brother,  being  his 
universal  legatee,  and  recognized  as  such  in 
the  probate  court,  it  would  be  a  fraud  upon 
the  circuit  court  to  set  aside  all  those  pro- 
ceedings as  absolutely  null  and  void.  A 
Judgment  rendered  after  a  defendant's  death, 
without  the  plaintiff's  fault,  is  not  void. 
The  irregularity  or  error  may  be  cored  by 
entering  it  nunc  pro  tune  of  a  date  prior  to 
the  defendant's  death ;  and  even  this  has  been 
held  not  necessary  in  a  collatttml  proceeding. 
Freeman  on  Judgments,  gg  57,  lA,  158,  and 
cases  cited. 

But  it  does  not  lie  in  the  mouth  of  the 
CitT  of  New  Orleans  to  raise  the  question, 
St  tne  present  stage  of  the  case,  after  the  de- 
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crce  passed  by  the  circuit  court  and  an  appeal 
to  this  court,  and  a  remand  of  the  cause  to 
the  circuit  court  for  further  proceedings, 
during  all  which  time  this  objection  could 
have  been  made,  but  never  was  made  until 
the  matter  came  before  Uie  master  on  the  last 
reference.  We  think  that  the  appellant  was 
estopped  from  raising  the  objection,  and  that 
it  cannot  be  urged  now. 

The  ninth  assignment  of  error  asserts  that 
the  court  below  erred  in  chareine  the  City 
with  the  judgments  against  Am&  Oautier. 
Jules  Bermudez  and  others,  who  had  been 
formally  discharc^ed  by  order  of  the  court  od 
motion  of  Mrs.  Gaines,  complainant,  before 
the  bill  in  this  case  was  filed.  We  do  not 
see  how  the  discharge  of  the  decrees  agaiL^t 
these  defendants  could  have  any  greater  effect 
in  discharging  the  City  of  New  Orleans  from 
its  obligation  than  the  personal  discharge  of 
the  defendants  by  the  several  acts  of  settle- 
ment. We  have  already  considered  the  ques- 
tion whether  the  City  was  discharged  from 
its  obligation  by  the  personal  discharge  of 
the  defendants  in  the  other  suits,  and  have 
expressed  our  conviction  that  it  was  not. 
As  it  was  the  intent  of  the  parties  not  to 
discharge  the  City,  and  as  one  of  the  consid- 
erations of  the  a£[reements  for  settlemeut 
was  that  Mrs.  Gaines  should  pursue  her 
remedy  against  the  City,  it  seems  to  us  Uuit 
the  manner  in  which  the  defendants  were 
discharged  is  of  no  consequence.  It  might  .m^x 
have  been  by  acts  or  deeds  passed  before  a  ^  ' 
notary,  or  by  a  cancellation  of  the  judg- 
ments against  tlie  parties,  or  in  any  other 
manner. 

The  tenth  assignment  of  error  is  based  od 
the  fact  alleged  and  appearing  in  evidence, 
that  in  thirty-three,  cases  in  which  judg- 
ments had  been  rendered  in  tlie  Monsseanx 
and  Agnelly  suit^  the  City  had  been  sued 
upon  the  obligation  of  warranty  for  the 
recovery  of  the  prices  of  the  respective 
properties  involved,  and  judgments  had  been 
recovered  and  satisfied,  the  aggregate  amount 
being  $65,600.59.  The  point  of  the  assign- 
ment of  error  is  that  the  prosecution  of  t&m 
suits  upon  the  respective  waranties  therein 
propounded  and  the  recovery  of  a  part  of 
the  demands  under  the  said  warranties, 
namely,  the  prices  of  the  lands,  operated  as 
a  waiver  and  aischarge  of  tlie  other  liabilities 
aridnff  upon  the  same  warranties,  viz.,  the 
liabilities  to  restore  the  rents,  revenues,  etc  ; 
that  the  contract  of  warranty  is  one  and  un- 
dividable ;  that  although  upon  the  l»eacb  of 
it  a  recovery  may  be  had  against  the  war- 
rantor for  the  restitution  of  we  price,  for  the 
fruits  or  revenues,  for  costs  ana  other  dun- 
ages,  yet  only  one  suit  can  be  maintained 
upon  the  contract,  and  not  different  suite  for 
the  different  matters  recoverable;  and  that 
the  splitting  of  actions  upon  single  demands 
is  not  allowed  by  the  Code  of  Practice  of 
Louisiana,  the  lo6th  article  ci  which  de- 
clares: "If  one  demand  le«  than  Is  d«e 
him,  and  do  not  amend  his  petitloB  in  order 
to  augment  his  demand,  he  shall  loae  the 
overplus.* 

The  thirty-three  jodgmenti  refewed  t» 
were  obtained  against  the  01^  te  the  pries 
of  certain  lands.    The  present  salt  Is  broofhi 
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for  the  rents  and  revenues  of  the  same  and 
other  lands.  The  thirty-three  suits  were 
brought  in  the  names  of  the  <uriginal  defend- 
ants in  the  Monsseaux  and  A^nelly  suits. 
The  present  suit  is  brought  in  the  name  of 
Mrs.  Chines,  under  her  right  of  subrogation. 
There  does  not  seem  to  be  any  good  reason  for 
saying  that  the  claim  for  the  price  and  the 
claim  for  rents  and  revenues  may  not  be  sepa- 
rated b  V  the  act  of  the  parties.  In  some  of  the 
cases  the  defendants  surrendered  the  land  to 
Mrs.  Chines.  In  such  cases  there  would  have 
been  no  incongruity  in  their  reserving  to 
themselves  the  right  of  looking  to  the  City 
for  the  price,  and  of  giving  to  Mrs.  Chines 
f«14]  the  right  of  looking  to  the  City  for  the  rents 
and  revenues.  The  price  might  well  belong 
to  them,  and  the  rents  and  revenues  to  her. 
Besides,  the  article  of  the  Code  of  Ihractice 
referred  to  is  a  rule  of  practice,  relating  to 
the  due  order  of  proceeding  to  prevent  an 
unnecessary  multiplication  of  suits,  and  does 
not  affect  the  equity  and  justice  of  the  dif- 
ferent portions  of  the  plaintiff's  demand ;  and 
therefore  the  benefit  of  the  rule  should  be 
claimed,  on  the  institution  of  a  second  and 
unnecessary  action,  at  an  early  stage  of  the 
proceedings.  This  cause  went  to  a  decree ; 
that  decree  was  appealed  to  this  court,  the 
appeal  was  heard  and  the  amoimt  of  the 
judgments  for  rents  and  revenues  was  sus- 
tained, and  the  matter  was  referred  back  to 
the  court  below  to  make  a  single  inquiry. 
It  was  then  too  late,  as  it  seems  to  us.  If  the 
suits  for  price  had  been  commenced  before 
the  present  suit,  to  raise  for  the  first  time 
the  objection  now  made.  But  the  fact  is 
that  those  suits  were  conunenced  after  the 
present  suit,  and  the  objection,  if  taken  at 
all,  was  one  to  be  taken  in  those  suits,  and 
not  in  this.  We  think,  therefore,  that  this 
assignment  of  error  is  not  tenable. 

The  eleventh  assignment  of  error  is  that 
the  complainant,  Mrs.  Gaines,  had  no  right 
to  recover  the  property  in  question  in  the 
suits  against  Monsseaux  and  Agnelly,  because 
they  acquired  their  title  under  Mary  Clark, 
the  grandmother  of  Mrs.  (Raines,  and  the 
first  warrantor  of  the  spurious  title,  who 
falsely  claimed  ownership  of  the  property 
under  the  first  will  of  Daniel  Olark,  aated 
in  1811,  which  was  revoked  by  the  will  of 
1818  made  in  favor  of  Mrs.  Gaines ;  and  that 
therefore,  as  Mrs.  Gkiines  was  the  direct  heir 
at  law  of  Mary  Clark,  as  such  she  was 
estopped  from  claiming  the  lands  which  her 
grancunother  had  fraudulently  conveyed,  and 
through  whose  conveyance  the  defendants 
held  possession  of  the  lands  as  purchasers 
thereof.  If  Mrs.  Gaines  had  ever  accepted 
the  succession  of  her  grandmother,  Mary 
Clark,  as  unconditional  heir  she  would  have 
been  liable  for  Mary  Clark's  debts,  whether 
created  by  warranty  or  other  cause.  But  not 
otherwise.  No  such  acceptance  has  been 
alleged  or  proved.  But  it  is  obvious  that 
this  defense  against  the  claim  of  Mrs.  Gaines, 
if  it  was  a  ddense  at  aU.  should  have  been 
Ai  Ki  8^  up  iii  ^0  Monsseaux  and  Agnelly  suits, 
vioj  gj^^  Q^  In  ^g  eol  lateral  way.  The  assign- 
ment is  clearly  not  well  taken. 

The  remaining  assignment  is  a  general 
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one  which  does  not  call  for  particular  ob- 
servation. 

In  concluding  this  part  of  the  case,  we 
have  only  to  say  that  as  far  as  the  appeal  of 
the  City  is  concerned,  we  do  not  nnd  any 
error  in  the  decree  of  the  court  below. 

The  complainants,  on  their  part,  also  ap- 
pealed, and  have  brought  to  our  attention 
two  matters  which  they  regard  as  errors  to 
their  preiudice :  ftnt,  the  allowance  of  the 
sum  of  $15,894.50  as  an  abatement  of  the 
amount  due  from  the  City  on  account  of  the 
sums  received  by  Mrs.  G«ines  from  the  par- 
ties wit^  whom  she  made  settlements;  400- 
ondly,  the  non-allowance  to  the  complainant 
of  the  costs  of  the  suits  against  Monsseaux 
and  others,  and  Agnelly  and  others,  which 
costs  amounted  to  the  sum  of  $84,000. 

As  to  the  first  specification,  the  counsel  of 
Mrs.  Gaines  rely  upon  a  declaration  of  record 
made  by  the  City  of  New  Orleans,  in  the 
Civil  District  Court  of  New  Orleans,  Divis- 
ion D,  in  a  suit  brought  against  the  City 
for  the  price  of  four  several  lots  recovered 
in  the  Monsseaux  and  Agnelly  suits.  The 
City  in  that  case,  by  way  of  peremptory 
exception,  pleaded  that  Mrs.  Gkiines  had  re- 
covered against  it,  in  the  Supreme  Court  of 
the  United  States,  $576,707.02,  with  interest, 
decreed  to  be  due  by  the  City  on  its  warranty 
to  said  purchasera  It  is  contended  by  the 
counsel  for  Mrs.  Games  that  this  declaration 
is  an  estoppel  against  the  City  as  to  the 
amount  of  the  decree  in  this  court,  and  that 
no  reduction  of  it  can  be  made  on  account  of 
the  moneys  received  by  Mrs.  (Raines,  or  in 
any  other  way.  But  we  do  not  consider  that 
this  declaration  has  the  ^ect  contended  for 
by  counsel.  The  City,  in  that  case,  simply 
pleaded  the  decree  of  this  court,  such  as  it 
was,  the  point  being  that  a  prosecution  and 
recovery  had  already  been  haa  upon  the  same 
warranties  which  were  sued  upon  in  that 
case.  The  effect  of  the  averment  as  an 
estoppel  cannot  properly  be  carried  beyond 
the  true  purport  and  effect  of  the  decree 
which  was  tne  subject  of  the  averment, 
namely,  ^e  decree  of  this  court.  This  was 
evidently  the  intent  with  which  the  averment 
was  made,  and  we  think  that  the  City  was 
not  precluded  by  the  declaration  in  question 
from  contending  before  the  master  tnat  the 
amount  of  moneys  actually  received  by  Mrs. 
Gaines  on  the  judgments  included  in  Uie  de- 
cree 'diould  be  charged  to  her.  Especially 
do  we  tiiink  so,  in  view  of  the  terms  of  the 
said  decree,  which  expressly  allowed  an  in- 
quiry into  any  settlements  or  compromises 
tiiat  had  been  made.  We  think  the  court 
below  committed  no  error  in  allowing  the 
said  sum,  and  deducting  it  from  the  amount 
of  the  decree.  The  payments  which  it  em- 
braced were  clearly  intended  as  payments  on 
the  respective  judgments.  There  was  no 
other  account  to  which  they  could  be  applied ; 
and  as  there  was  no  proof  to  the  contrary, 
tiiey  must  be  presumed  to  have  been  made 
upon  the  money  portion  of  said  judgments. 

As  to  the  other  point,  the  costs  of  the 
Monsseaux  and  Agnelly  suits,  we  think  they 
should  have  been  allowed.  There  was  noth- 
ing in  the  terms  of  our  former  decree  which 
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precluded  snch  an  allowanoe.  The  general 
effect  of  that  decree  was  that  the  flctitioas 
rents  and  revenues  allowed  for  unimproved 
lands,  amounting  to  over  a  million  of  do! lam, 
were  improperly  allowed ;  but  that  the  decree 
for  the  amount  of  the  Judgments  reco?ered 
against  the  defendants  in  the  Monsseaux  and 
Agnellv  suits  was  proper  and  right,  unless 
it  could  be  shown  that  those  judgments  had 
been  compromised  for  less  than  the  amounts 
due.  The  naming  of  the  amount  was  f^  the 
purpose  of  identification.  There  was  noth- 
ing in  this  general  language  that  prevented 
the  court  below  from  including  the  costs  of 
those  suits  in  the  decree.  Our  conclusion 
upon  the  whole  case,  therefore,  is  that  the 
decree  of  the  court  below  should  be  modified 
bj  adding  to  it  the  amount  of  said  costs,  to 
wit,  $84,000,  with  interest  as  adjudged  in 
the  original  decree  of  said  court.  2he  cause 
is  therrfare  remanded  with  itutruetiam  to  the 
court  biloto  to  modify  its  decree  in  accordance 
ioith  this  opinion, 

Mr,  Justice  Brewer  dissented. 
Mr,  Justice  Gray  was  not  present  at  the 
argument,  and  took  no  part  in  the  decision. 


COUNTY  OF  COOK,  Fff.  in  Err., 

«. 

CALUMET  AND  CHICAGO  CANAL 
AND  DOCK  COMPANY. 

(Bee  &  a  Beporter^i  ed.  6B6-68(U 

Jurisdiction  af  state  Judgmsnts—fsdoral  gues- 
tionr-^wUdity  qf  authority,  uMn  drawn  in 
question—stsamp  lands-estate  decision, 

L  To  rive  this  oourt  Jurisdiction  of  a  writ  of  error 
Id  a  state  court  It  miist  appear  afllrmatively,  not 
only  that  a  federal  question  was  presented  for 
decision  by  the  highest  court  of  the  State  having 
Jurisdiotion,  but  that  Iti  decision  was  necessary 
to  the  determination  of  the  cause,  and  that  It  was 
aotoally  decided,  or  that  the  judgment  as  ren- 
dered could  not  have  been  given  without  decid- 
ing it. 

H  Where  a  county  In  Illinois  claimed  title  to  land 
therein  under  the  Act  of  Oongiess  granting 
swamp  land  to  the  State,  and  the  state  court 
made  no  decision  against  the  title  asserted  under 
the  United  States,  butdedded  that  the  county  did 
not  obtain  title  under  grant  from  the  State  be- 
cause the  land  pasMd  to  a  purchaser  under  his 
entiy*  no  federal  question  was  decided  bj  the 
state  court 

IL  The  ruling  of  tiie  court,  admitting  in  evidence, 

>  to  show  defendant's  title,  the  reglrter  and  le- 

eelver*s  certificate  after  It  appeared  to  have  beeo 

canceled  and  reinstated  by  the  Land  Department, 

did  not  draw  the  validity  of  the  authority  of  that 

Koim-^foM'MKctfofi  *i  themnHeAataUsBu- 
prime  OourC, toMari /sdaral quesMofioriMt,  or wrfltfre 
«r0  drtMm  «M  qiMiMofi  itatMtai.  (reoty  or  Oimjeftirtlon, 
seenotet  to  Martin  ▼.  Hunter,  4J7:  Matthews  v. 
AuM,  19851;  Wmiamsv.Norrls,  6:071. 

.^  (0  MiKHeMon  of  DMted  Statai  Suprwus  ONirt 
to  dsetore  Mots  low  void  OS  «ii  eotVUct  «pttJI  seats  Om- 
stttMtton;  tonefMdsorissqf  Mots  eoiirtt  at  to  con- 
striMlloiii/ilaes  loiPi,  ses  notetto  Hart  ▼•  Lam- 
7s  ins  Commsrolal  Bank  of  OIncinnad  v. 
IftMH 


DepartmoDt  in  quevtioii,  within  sec.  fOOt 
Stat,  giving  this  court  Jurisdiotlon. 
L  The  validity  of  a  statute  is  not  drmwn  tai  ^_«^ 
tion  every  time  rights  claimed  under  such  statute 
are  controverted,  nor  is  the  validity  of  an  aotter- 
ity  every  time  an  act  done  by  such  authority  to 
disputed. 

fi.  The  State  had  full  power  of  dtopoaltinii  cf  tbe 
swamp  lands  granted  to  it,  and  the  appUcatlofi  of 
the  proceeds  to  the  purposes  of  the  grant  reared 
upon  the  good  faith  of  the  State,  which  might 
exercise  its  discretion  as  to  their  dispoaal. 

A.  The  ooDStruotion  by  the  state  court  of  the  law» 
of  the  State  is  controlling,  where  it  to  In  harmony 
with  the  Acts  of  Congress  on  the  subject. 

(No.  1406.1 

Submitted  Jan.  9, 1891.  Decided  March  t,  199 L 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Illinois  to  review  a  iudgmeot  of  that  court 
affirming  a  judgment  or  the  Circuit  Court  of 
Cook  County  in  that  State  for  the  defendant  io 
an  action  of  ejectment  to  recover  Und.  Die- 
missed. 

Statement  by  Mr:  Ohi^  Juetiee  Fuller: 

This  was  an  action  of  ejectment  bruuirht 
by  the  County  of  Cook,  in  the  Circuit  Court 
of  Cook  County,  Illinois,  on  the  Slat  of 
January,  1888,  against  the  Calumet  aad 
Chicago  Canal  and  Dock  Company,  to  re- 
cover the  S.  W.  i  of  section  7,  townahip  97 
N.,  R.  15  E.,  of  the  third  principal  merid- 
ian, north  of  the  Indian  boundary  line,  con- 
taining 46  ^Ur  ^^crea,  except  a  strip  of  land 
held  for  a  railroad  right  of  way.  Judgment 
passed  for  the  defendant,  and  was  alhrroed 
by  the  Supreme  Court  of  the  State  on  error. 
The  opinion,  by  Mr,  Justice  Craig,  will  ba 
found  reported  in  181  111.  505. 

By  the  Act  of  Congreas  of  September  28L 
1850,  entitled  **An  Act  to  Enable  the  Stata 
of  Arkansas  and  Other  States  to  Reclaim  the 
'Swamp  Lands*  within  Their  Limita,"  Con- 
gress granted  to  the  State  of  IlHnoia,  aa  one 
of  the  other  Statea,  all  the  swamp  and  over- 
flowed lands  lying  within  its  borders  which 
then  remained  unsold,  and  provided  for  their 
segregation  and  the  issue  of  patents  tbet«to. 
9  SUt.  519. 

On  the  88d  of  Juno,  186d.  an  Act  ^  the  [fm 
General  Assembly  of  the  SUte  of  Dliaols 
was  approved,  entitled  ''An  Act  to  Dispose 
of  the  Swamp  and  Overflowed  Landa,  and 
to  Pay  the  Expenses  of  Selecting  and  Sur- 
veying the  Same,"  which  provided  that  all 
the  swamp  and  overflowed  lands  granted  to 
the  State  of  Ulinois  by  the  Act  of  Congreas 
were  thereby  gimnted  to  the  countiea  reject- 
ively  in  whicE  the  same  might  lie  or  be  aii- 
uated  "for  the  purpose  of  oonstmcting  tba 
necessary  levees  and  drains  tc  reclaim  the 
same,"  etc.,  and  the  second  aaction  of  which 
contained  the  following : 

"Whenever  it  shall  appear  that  any  of  the 
lands  granted  to  the  State  by  the  aforsaaid 
Act  01  Congreas  shall  have  been  sold  1^  the 
United  Statea  since  the  passage  of  this  Aek 
it  shall  be  lawful  for  the  said  ooonties  to 
convey  such  lands  to  the  purchasers  theteot 
The  said  deed  of  conveyaaca  shall  be  mMit 
by  the  jndgea  of  the  oounty  courts  as  anch. 
und    couBtersigned    by   the  clerk   of   aaid 
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court,  with  the  official  seal  thereof  affixed ; 
and  on  delivering  said  deed  to  the  purcbaaer, 
the  county  judge  shall  take  from  him  an  as- 
signment of  all  his  rights  in  the  premises, 
and  as  such  assignees  they  shall  he  author- 
ized to  receive  from  the  united  States  the 
purchase  money  of  said  land ;  and  whenever 
any  lands  embraced  by  the  said  Act  have 
been  located  by  bounty  land  warrants  since 
the  passa^^e  thereof.  It  shall  be  lawful  for 
such  county  in  which  the  same  are  situated 
to  convey  the  same  in  manner  aforesaid,  to 
the  person  or  persons  who  located  said  war- 
rant, and  to  take  assignment  of  the  same  to 
them  as  county  Judges,  who  shall  thereupon 
be  considered  as  assignees  of  the  State,  and 
as  such  may  locate  said  warrant  on  any  of 
the  public  lands  belon^^ng  to  the  United 
States  'within  the  limits  of  such  county,  or 
elsewhere."    Sess.   Laws   111.  1862,  p.   178. 

By  the  third  section  the  state  auditor  was 
directed  to  furnish  each  county  with  an  ab- 
stract of  the  swamp  lands  which  had  been 
Surchased  from  the  United  States,  or  which 
ad  been  located  by    land  warrants,  or  to 
which  the  right  of  pre-emption  had  attached 
since  the  passage  of  the  Swamp- Land  Act. 
March  4,  1854,  this  Act  was  amended  by 
an  Act  providing :    **  That  in  all  cases  where 
any  of  the  lands  granted  to  the  counties,  by 
|eS8|    ^e  Act  to  which  this  Act   is  amendatory, 
have  been  sold  by  the  United  States  since 
the  passage  of  the  Act  of  CJoneress,  entitled : 
'An  Act  to  Enable  the  State  of  Arkansas  and 
Other  States  to  Beclaim  the  Swamp  Lands 
within  Their  Limits,'  approved  September 
%t  1850,  the  coxmty  courts  of  the  several 
counties    in  this  State  shall  by  an  order  to 
he  entered  of  record  at  any  regular  or  special 
term,  sitting  for  the  transaction  of  county 
business,  make  all  necessary  orders  for  secur- 
^^e  to  the  purchaser^  who  have  purchased 
swamp  and  overflowed  ..^ds  situated  in  their 
Jjespective   counties,  since  the  passage  of  the 
Act  of  Congress  as  aforesaid,  in  pursuance 
and  in  the  manner  prescribed  by  the  Act  of 
the  Genera.1  Assembly  of  this  State,  to  which 
WIS  is  ack    amendment :    Provided,  That  the 
county  coiiits  may,  in  their  discretion,  require 
tne  purclia^ers  aforesaid  to  pay  to  the  drain- 
age conmaiasioner,  for  the  use  of  said  county, 
jne  cash,      at  the  rate  they   purchased   the 
lands  from  the  United  SUtee,  within  the 
time  to    i>e  specified  by  said  court,  by  an 
order  entei:^  of  record  as  aforesaid,  and  on 
a  laiiure   on  the  part  of  all  such  purchasers 
lo  comply    ^jy^  {jje  terms  of  said  court,  as 
specified    i>y  ♦hjg  Act,  the  said  swamp  and 
overflowecJ  "^lands,   purchased  by  the  United 
States  as  aforesaid,  may  be  sold  by  the  county 
courts  or    a^inaffe  commissioners,  as  other 
swamp  axul  overflowed  lands  are  sold.*    Sess. 
UwsliK    legiTj).  19. 
^^  «t   tliesi^e  session  it  was  enacted: 

"That  tlfte  care  and  superintendence  of  so 
much  of  tile  swamp  and  overflowed  lands 
8»»<»d  to  tixe  State  of  Illinois  by  the  Act  of 
Congress  entitled:  'An  Act  to  Enable  the 
State  of  Aj^ansas  and  Other  States  to  Reclaim 
the  Swamp  Xands  within  Their  Limits, '  ap- 
proved September  twenty-eight,  one  thousand 
IM  U.  8. 


eight  hundred  and  fifty,  as  lies  in  the  County 
of  Cook,  is  hereby  vested  in  the  board  of 
supervisors  of  said  County,  and  the  said 
board  of  supervisors  are  hereby  vested  with 
all  the  powers  in  relation  thereto  heretofore 
given  to  the  county  court,  subject  in  all  re- 
spects to  the  provisions  of  the  Act  entitled : 
•An  Act  to  Dispose  of  the  Swamp  and  Over- 
flowed Lands,  and  to  Pay  the  Expenses  of 
Selecting  and  Surveying  the  Same, '  approved 
June  ^,  1852."  Sess.  Laws  111.  1864,  p. 
184. 

On  Karch  8,  1866,  Congress  passed  an  Act, 
entitled  **  An  Act  for  the  Relief  of  Purchas- 
ers and  Locators  of  Swamp  and  Overflowed 
liBuds,"  which  was  as  follows: 

''That  the  President  of  the  United  Stetes 
cause  patents  to  be  issued,  as  soon  as  prac- 
ticable, to  the  purchaser  or  purchasers,  lo- 
cator or  locators,  who  have  made  entries  of 
the  public  lands,  claimed  as  swamp  lands, 
either  with  cash,  or  with  land  warrants,  or 
with  sorip,  prior  to  the  issue  of  patents  to 
the  State  or  States,  as  provided  for  by  the 
second  section  of  the  Act  approved  Septem- 
ber twenty-eight,  eighteen  hundred  and  fifty, 
entitled  *  An  Act  to  Enable  the  State  of  Ar- 
kansas and  OtherStates  to  Reclaim  the  Swamp 
Lands  within  Their  Limits,'  any  decision 
of  the  Seoretary  of  the  Interior,  or  other  offi- 
cer of  the  government  of  the  United  States, 
to  the  contrary  notwithstanding :    Provided, 
That  in  all  cuses  where  any  State,  through 
its  constituted  authorities,  may  have  sold  or 
disposed  of  any  tract  or  tracts  of  said  land 
to  Miy  individual  or  individuals  prior  to  the 
entry,  sale  or  location  of  the  same,  under  the 
pre-emption  or  other  laws  of   the   United 
States,  no  patent  shall  be  issued  by  the  Pres- 
ident for  such  tract  or  tracts  of  land,  until 
such  State,  through  its  constituted  authori- 
ties, shall  release  its  claim  thereto,  in  such 
form  as  shall  be  VT^eBctihedhf  ^eSecretary 
of  the  Interior :    And  provided,  fuHh^  That 
if  such  State  shall  not,  within  ninety  days 
from  the  passage  of  this  Act,  through  Its  con- 
stituted  authorities,  w^iot  to  the  General 
Land  Office  of  the  United  States  a  list  of  all 
the  lands  sold  as  aforesaid,  together  with  the 
dates  of  Buch  sale  and  the  namM  of  thej^^^^ 
cshasere,  the  patent  shall  be  issued  immedi- 
ately  thereafter,  as  directed  in  the  foregoing 

*^fc  2.  And  be  it  further  enaUed,  That 
upon  due  pitwf,  by  the  authorised  agent  of 
the  State  or  States,  before  the  oonunissioner 
of  the  General  Land  Office,  that  any  of  the 
lands  purchased  were  swamp  lands,  within 
the  true  intent  and  meaning  ofw  Act  afore- 
said  the  Durchase  money  shall  be  paid  over 
te  the  salS  State  or  States ;  and  where  the 
lands  have  been  located  by  wairant  or  sglp, 
the  said  Stete  or  Stetes  shall  be  authorized 
te  locate  a  quantity  of  like  amount,  upon 
any  of  the  public  lands  subject  te  entry,  at 
one  dollar  and  a  quarter  per  acre,  or  less, 
and  patents  shall  issue  therefor,  upon  the 
terms  and  conditions  enumerated  in  the  Act 
aforesaid :    Provided,  however,  That  the  said 
decisions  of  the  commissioner  of  the  General 
Land  Office  shall  be  approved  by  the  Secre- 
tary of  the  Interior.*    fo  Stat.  CM. 
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On  the  third  of  March,  1867,  an  Act  of 
Congress  was  approved,  rcuuling  thus : 

'"That  the  selection  of  swamp  and  oyer- 
flowed  lands  granted  to  the  several  States  bj 
the  Act  of  Congress,  approved  September 
twenty-eight,  eighteen  hundred  and  fifty, 
entitled  'An  Act  to  Enable  the  State  of  iur- 
kansas  and  Other  States  to  Reclaim  the 
Swamp  Lands  within  Their  Limits, '  and  the 
Act  of  the  second  of  March,  eighteen  hundred 
and  forty -nine,  entitled  'An  Act  to  Aid  the 
State  of  Louisiana  in  Draining  the  Swamp 
Lands  therein,  *  heretofore  made  and  reported 
to  the  commissioner  of  the  General  Land 
Office,  so  far  as  the  same  shall  remain  vacant 
and  unappropriated,  and  not  interfered  with 
by  an  actual  settlement  under  any  existing 
law  of  the  United  States,  be  and  the  same 
are  hereby  confirmed,  and  shall  be  approved 
and  patented  to  the  said  several  States,  in 
conformity  with  the  provisions  of  the  Act 
aforesaid,  as  SQon  as  may  be  practicable  after 
the  passage  of  this  law :  Provided,  howeter. 
That  nothing  in  this  Act  contained  shall  in- 
terfere with  the  provisions  of  the  Act  of 
Congress  entitled  'An  Act  for  the  Relief  of 
Purchasers  and  Locators  of  Swamp  and  Over- 
flowed Lands,*  approved  March  the  second, 
eighteen  hundred  and  fifty -five,  which  shall 
be  and  is  hereby  continued  in  force,  and  ex- 
tended to  all  entries  and  locations  of  lands 
claimed  as  swamp  lands  made  since  its  pass- 
age."   11  Stat.  251.  ^ 

The  cause  coming  on  for  trial,  a  Jury  was 
waived  and  the  cause  submitted  to  the  court 
for  its  findings  and  Judgment.  The  plaintiff 
introduced  in  evidence  a  certified  copy  of  the 
certificate  of  the  surveyor-general  of  October 
29,  1858.  that  this  (with  other)  land  was 
swamp  or  overfiowed  land  within  the  mean- 
ing of  the  Act  of  Congress  of  September  28, 
1850 ;  and  also  a  certificate  of  the  state  au- 
ditor showing  the  segregation  by  the  State 
of  the  land  prior  to  the  passage  and  approval 
of  the  confirmatory  Act  of  Congress  of  March 
8,  1857 ;  and  the  approval  of  the  list  of  selec- 
tions by  the  Secretary  of  the  Literior,  May 
8.  1866,  ''subject  to  any  valid  legal  rights 
that  may  exist  to  any  of  the  tracts  therein 
described;**  and  thereunon  rested  its  case. 

On  the  part  of  the  defendant  there  was 
offered  a  certified  copy  of  a  certificate  of  the 
register  and  receiver  of  the  United  States 
land  office  at  Chicago.  Dlinois.  dated  Octo- 
ber 20,  1858,  to  William  6.  Egan,  but  not 
the  indorsements  made  thereon  or  the  entries 
upon  the  face  thereof ;  to  which  evidence  the 
plaintiff  objected  on  the  ground  that  if  said 
paper  was  put  in  evidence  the  whole  paper 
must  go  in,  and  also  on  the  ground  that  such 
title  was  subsequent  to  the  swamp-land  grant 
under  which  the  plaintiff  claimed,  and  also 
on  the  ground  taat  said  certificate  showed 
upon  its  face  that  it  was  canceled ;  but  the 
oourt,  holding  that  all  of  said  paper,  in- 
cluding the  indorsements  or  entries  upon  its 
face,  sboold  be  in  evidence,  subject  to  all 
objections,  allowed  the  same  to  be  read :  to 
which  rulinn  the  plaintiff  then  and  there 
oxcepted,  aira  the  defendant,  excepiinff  to 
the  ruling  upon  the  indorsements  am!  writing 
on  said  certlilcate,  read  said  copy  of  laid  cer- 


tificate  in  evidence  in  words  and  flgures  as 
follows : 

"Military  Bounty  Land  Act  of 

March  22,  1852. 

"Land  Warrant  No.  2426. 

"Register  and  Receiver's  No.  84. 

''Land  Office,  Oct.  20,  1858. 
"We  hereby  certify  that  the  attached  mili- 
tary bounty  land  warrant  No.  2495  waa  ob 
this  day  received  at  this  office  from  William 
6.  Egan,  of  Cook  County,  State  of  Illinoia. 

"James  Long,  Register. 
"Eli  6.  Williams,  Receiver. 
"I,  William  6.  Egan,  of  Cook  Coun^, 
State  of  Illinois,  hereby  apply  to  locate,  and 
do  locate,  the  southwest  fracticmal  i,  N.  L 
6.  L.,  of  section  No.  (7)  seven,  in  township 
No.  (87)  thirty-seven  N.,  of  range  No.  15 
E.,  in  tlie  district  of  'lands  subject  to  sale  at 
the  land  office  at  Chicago,  containing  46  ^ 
acres,  in  satisfaction  of  the  attached  warrant, 
numbered  2425,  issued  under  the  Act  of  22d 
of  March,  1852. 

"  [Written  across  the  face  :1  Canceled.  See 
letter  to  R.  R.  at  Springfield,  Aug.  10,  1855. 
Binckly. 

"  [Written  across  the  face  in  red  ink :]  Re- 
instated Feb.  15,  1888.  W't  101,048.  Act  of 
1850,  40  a,  substituted. 

"  Witness  my  hand  this  20th  day  of  Octo- 
ber, A.  D.  1858. 

"William  B.  Egan. 
"Attest:  James  Long.  Register. 

"Eli  B.  Williams,  Receiver. 

•"  I  request  the  patent  to  be  sent  to . 

"Land  Office,  Chicago,  Oct.  20,  1868. 
"  We  hereby  certify  that  the  above  location 
is  correct,  being  in  accordance  with  law  and 
instructions.        James  Lcmir,  Register. 

"Eli  B.  Williams,  Receiver. 
"Ladorsements:  40  acres.  2496.  40.  Chi- 
cago, 111.  W't  101,048.  Act  18—,  40  acres, 
substituted  for  the  above  number  Feb'y  15, 
1888.  Canceled.  See  letter  to  reg*r,  Spring- 
field, ni.,  Aug.  10,  1855.  Binckly.  Cto- 
cellation  noted  on  tract  book.  17  Nov*r, 
1855.  R.  W.  B.  B.  E.  Reinstatement  noted 
Feb'y  15.  1888.    See  cash  entry  Na  22,521, 

Springfield.      Lawrence.     Approved.     

— -.clerk.    Patented .    Recorded . 

"This  location  is  reinstated  and  warrant 
No.  101,048  for  40  acres.  Act  of  Sept.  28. 
1850,  substituted  for  w't  No.  2426  for  40 
acres.  Act  of  1852.  in  div.  E.,  February  15. 
1888.  B.  Kilpatrick. 

"Div.  'K.' 
"See  letter  in  div.  'K'  to  Cohra,  Dearborn 
Sb  Shope,  Chicago,  Ilia,  F^b.  16,  1868. 
"  (Memorandum.) 
"This  entry  is  in  conformity  with  Cooi. 
letter  Sep.  18,  1888.    The  cash  part  was  paid 
February  28,  1858.    James  Long,  Register. 

"W't  susp.,  however,  for  erasaie:  partv 
desires  its  location  canceled.  See  reg.  (Chi- 
cago) letter  of  May  28.  1866,  canceled  there- 
for, and  party  allowed  to  relocate  with  an- 
other wt'  No.  101,048. 
"Aug.  10,  1866,  » 


It  was  admitted  by  the  plaintlfl 
William  B.  £gan»  in  April.  IWi.  execoled. 
acknowledged  and  delivered  to  H.  8.  Monroa 
a  proper  deed  of  coqveyaiioa  of  the  lead  de- 

1S8  t.& 
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ISM. 

to  said  Monroe,  wmcn  further  ad- 

^^iiS'^SSt  iS?'ll  1^1  Monroe  executed^ 
mitted.  that  "J /h,  |°  ered  to  Bowen  a  deed 
wknowled_geda^dde»^«?^  land  in  suit  in 


«>me  rejected,  ««P«^««^*5«  ^^irf" 
ingly.    Its  aflarmative  rulinge  were  a»  io» 

lows :  ^ 

de«d  WM  tecorded  In  *»«  ««>~«  deSnt   Interior,  a  copy  of  ^^^'hii^JtSSSSi   l» 

^ORed  bv  the  Secretary  of  the  Intonor  to 
S?  i^eZr  of  the  Stai.  of  IlUnote  ttoea 
ihe  Sect  of  such  listing  and  pertlflartion 
wM  to  Teat  the  title  thereto  in  the  State  of 
nifncSfl^the  asth  of  September.  1860  Ir- 
iiiSve  of  the  question  whether  said  tract 
wSliti^to  wlttofn  six  mil«  of  the  me  o« 
I^IUlnols  Centra'  Railroad  as  located,  or 

-''i-A.  a   -tter  of  law.  iho  fact  tjat  the 


Md  acknowledged  *»y  Bowe^  o?  1872  con-  to  show  prima  facie  title  to  the  tract  in 
''•  i^^thrlanTintntre^y  toSe  de-|  tion  injhe  pla^nt^ff -^^Sli  ^  „ 
J''i?ft     ThS  d^a  were  objected  to  by 

".r^'^l«Si*^^MMd&%W 
with  other  lanaB.w»  defendant  on  June 
Into.blocka  »" '^5»„'iJ^with  the  provisions 

*?"tl?9ta\ut^a^8^'^^"""^"  i"  "«Jt 
of  the  Statute  ox*""  y^  recorder's 

oftice  of  C«>^,  Vr;  „fd  Dlat.  laid  out  across 

on  the  land  ^7  *f*?2*  i^nd  had  been  taxed  numbered  8ocflon  and  lying  »^  Railroad 
the  deteadant  that^e  lan^nw  iqT?)    of  the  line  <>' S*  Jnild  not^  "nt  the  title 

each  year  t'O™.  i°J"J5  ^^r  purp68e8.  and  as  finally  l<>«'edw^"'at°teo?  Illinois  under 
for  county  and  •**>  ^"j^^'to  n«Sy  »8.000.  thereto  passing  *»  »he  St^  o^^  ,  Septem- 
*^*  *^^S  Hme  Wid  bTu ;  but  this  the  |^«»P^f,^f ^L^S'C?  swam}  and 

**f 'tl''  TLttffi^~'^™°-«  ^•'^T  %f  .J^l  A  question  had  in  fact  b«,n 
of  the  Llmi*?^-.^,«.„tilf  also  oMected.to  J«^Jf^"  ^''IV^^.^  '^^^r 

the  6^»'SPj^L^ylltrI^^yot  the 

28th.  1850.  ^y*'»«^?"HtetM  of  Missouri  and 
United  StatM  f or  theStotoa  M^      ^  ^^ 

Illinois.  "°d  «*'iSwrWorto  the  commis- 
Bwamp  land  *I«J?,»LMd  Office  on  October 

Sl2ri°ft^**'2.S^°nhe^l«len«  Bhows.that 
^'  iff^iZlned  vacant  andunappropriat^ 
the  same  remainea  v»u~.  ^^j  ^^^^1^ 


[«MK] 


not  aaaeflaea  lor 
taxes  for  the  year  lo'*jy^^  oa   ^««a  jotn  W. 

Bunn  entered  this  lan"  »""         ^  receiver 
H««*'5i.^»ilJ!??JS'X%SchTe.as- 


tlflcate  of  entry  from  «» ^St;!   which  he  as- 
•^  *«  ?r4"??.!.''^.ir^,Si1;attrUsued  on 


•««1 


Te  M-  thriame  remained  '«S?V^'*^'^*i;iarsettle- 

at  the  Springflew  lanu  "'""'' ^';'rrssaeA  on  and  not  interfered  J^'P  °^  fToj  the  United 

signed  ti: Bowen.  and  ««» SP^'f 'i^B^-g  ment  under  "JJ  «j^i°&.Jl^  Vwh  then  the 

thi  15th  of  November  to  Bowen.  aa  uumi  ^^^  ^^  tH^~:?tV  la^  wi  cSnhrmedJn 

■^a  appeared  U^t  the  l^d  was  sit^^ 

^^n^oca^r -Sk  tln?»  » -^^ 

numbered  section,  its  ™"'»'^"°'.^"Act^ 
fixed  at  $2.50  per  acre.  ?»d%^tat  «6?  " 
Congress  Jf  September  20. 1850  (9  Btat^>  . 
and\hat  a  resSvation  ^as^^de  by  order  of 
the  President  of  the  land  «t«f°  ""*]* Va^ 

width  on  each  »ide  «*?'«, l«^"°^eWen 
railroad,  and  specific  ^^'ject'ons^ere  given 
on  the  19th  and  20th  of  SepUmber.  18W.  by 
the  .commissioner  of  a>«  Gf-e^iaid  S?! 


Statea  on  the  8dday  oi^'^^^-^il^ed  In 
title  to  said  t«ft  of  Una^»    ^^  C3ongreM 

the  State  ot  Il»%"  VJjTentltled  '  An  Act 
ianroved  March  M- i.^'^^  the  Swamp 
S'bonflrm  to  the  Several  StotM*^^      ^^ 

^Overflow.^  l^ds  |gec^  J«  ^  of 
^rt  of  September  ^h.  1880,  ana 

it«  9d  of  March,  1849.  .  ^  gwamp 

*2h  the  land  m  question  WM  in  ftg*     1950 

i.n^  on  the  28th  day  of  Septemo        ,^d 
llod^  of  the  PMsage  of  tie  a*''g'^te  by 

rtSe  oL^oi^  I^Srr*l.^Pectlve 


^or^r^^i^^T  ot  the  General  Lana^moB  vir^-  officers  of  ^  sSKd  in«»R<«J'r 
in  the  register  and  receiver,  to  witnnoiacer-   p*  ,       f  ^^^^  United  states  a^  f  (j^n. 

Siria^CTduding  *at  in  question,  trom  ^'^«;o,„b,equent  confirmatory  Ac« 
«a1e  or  entrv  of  any  kind  until  sucn  lanos  m      j  . .      _  ._  .^„  ^.,«  the  title 


> 


«ale  or  entry  of  any  Kma  unw.  °",-- •r-"— 
should  be  again  made  subject  to  private  en 
try  by  proclamation  of  the  Prwjoe" ,  mm 
tlMit  on  the  third  of   April.  1862.^7  ^e 
President's  proclamation  the  Ifndswere  re 
stored  to  market,  and  thereafter  those  wiiniu 

^x^^muTltaiit.  not  in-i»«L,^*^e'S^   vSi^">«'  tl? .filTof  uTe^G^nSarAiem. 
for  railroad  purposes,  were  oilerea  oy  »u  ^j  ^  Act  M  me  wu       p, 

government  at  public  sale.  ^les  bly  of  nilnois  e°*»*^«L^ed  SwSs  anSto 

*  The  circuit  <iurt  was  aAS^.MSSns  of  the  Swamp  «°d ^Tffl^^d  Survey. 

wspectlvely  to  rule  upon  certain  propMrttiora  "      ^   gj^naes  <rf  Selecting  ana  ""^"y 

«f  'Uw.  soiEne  of  which  were  approved  ana^  ray  m, 

^88  U.  8. 


U.  B..  Book  84. 


«^^der  the  evidence  in^^^^X^^p 

land,  passrf  by  tte  §^"^01  jOep^  Act.  to  the 
1880.  V^l^X  and  the  title  to  the  »W  land 
S**i!^°'i?thT  SiaK  the  County  of  Cook, 
vested  in  the  piainj    .  Qeneral  Assam- 
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Ing  the  Same/  approyed  June  22d,   1852, 
without  the  execution  of  any  deed  therefor. 

**The  mere  collection  and  payment  of  taxes 
under  the  ToWfiship  Organization  Laws  of 
Illinois  does  not  work  an  estoppel  to  an  ac- 
tion of  ejectment  for  lands  so  taxed. 

"That  the  entry  of  -said  land  by  William 
6.  Egan  on  October  20,  1858,  and  the  receipt 
and  retention  by  the  United  States  of  the 
money  and  warrant  deliyered  by  said  Egan 
in  payment  therefor  was  a  sale  by  the  United 
States  of  said  land  to  said  Egan,  and  an  ap- 
propriation of  said  land  by  the  United  States 
within  the  intent  and  meaning  of  the  con- 
firmatory Acts  of  ConCTess. 

"  That  said  William  B.  Egan  was  the  owner 
in  said  lands  in  fee,  and  that  the  defendant 
in  this  case,  as  assignee  of  said  Egan  by 
regular  conveyances,  made  prior  to  the  com- 
mencement of  this  suit,  was  at  the  time  of 
the  commencement  of  this  suit  the  owner  of 
said  land  in  fee  and  entitled  to  the  posses- 
sion thereof. 

^'That  under  the  Act  of  the  Legislature  of 
Illinois  of  June  22,  1852,  in  relation  to  swamp 
lands,  and  under  the  Act  amendatory  thereof 
of  the  Legislature  of  said  State,  of  March 
4,  1854,  the  County  of  Cook  could  not  be- 
come the  owner  of  said  land  as  against  said 
Egan  or  his  grantees  until  said  County  of 
Conk  should  comply  with  the  requirements 
of  said  Acts  as  to  the  purchasers  of  swamp 
land  from  the  United  States  subsequent  to  the 
enactment  of  the  Swamp-Land  Act  of  Sep- 
tember 28,  1850,  and  that  the  burden  was 
upon  said  County  of  Cook,  plaintiff  herein, 
to  prove  affirmatively  such  compliance. 

**  That,  under  the  law  upon  the  facts  shown 
upon  the  trial,  the  plaintiff  cannot  recover 
herein.* 

Among  other  rulings  requested  by  plaintiff 
and  refused,  was  this:  "The  cancellation  of 
the  Egan  entry,  August  10,  1855,  by  the  De- 

f^artment  of  the  Interior  of  the  United  States, 
n  the  absence  of  any  facts  or  evidence  show- 
ing the  circumstances  which  led  to  this  can- 
cellation, must  be  presumed  to  have  been 
based  upon  sufficient  facts  to  authorize  it.* 
The  court  thereupon  found  for  the  defend- 
ant and  the  plaintiff  moved  for  a  new  trial, 
which  motion  being  overruled.  Judgment  for 
defendant  waa  entered,  and  the  cause  taken 
by  writ  of  error  to  the  Supreme  Court  of 
the  State,  and  the  Judgment  affirmed. 

The  Supreme  Court  held  (181  111.  505)  that, 
conceding  the  evidence  introduced  by  the 
plaintiff  was  sufficient  to  establish  prima 
facie  a  title  upon  which  a  recovery  might  be 
had  if  no  evidence  had  been  introdu<^  by 
the  defendant,  yet  that,  as  E^n  was  a  pur- 
chaser within  the  meaning  and  protection  at- 
tached to  this  grant,  no  beneficial  title  passed 
to  the  County.  The  court  said :  "  It  will  be 
observed  that  the  land  was  entered  by  Egan 
after  the  passage  of  the  Act  of  Congreas 
granting  swamp  lands  to  the  State.  But  the 
entry  was  made  nine  days  before  the  land 
was  selected  as  swamp  land ;  and  in  this  con- 
nection it  may  be  remarked  that  the  fact  is 
well  known,  to  all  who  have  given  the  subject 
any  oonsideration,  that,  after  the  passage  of 
the  Swamp-Land  Act  of  1850,  the  various 
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land  offices  continued  open,  and  lands 
sold  by  the  United  States  which  were  subse- 
quently claimed  by  the  States  under  the  pro- 
visions of  the  6wamp  Act.  This  condition 
of  things,  no  doubt,  led  to  some  of  the  leg- 
islation by  Congress  and  the  State  of  Illinois 
after  the  Act  of  1850,  vphich  will  be  refcrrcil 
to  hereafter."  The  court  then  con<iidered  the 
Acts  of  Congress  of  September  28,  1850, 
March  2,  1855,  and  March  8.  1857,  and  the 
Acts  of  the  Legislature  of  the  State  of  Jan- 
uary 22,  1852,  and  March  4,  1854,  and  thus 
continued : 

"It  is  thus  manifest,  from  the  legislation 
of  Congress  and  the  legislation  of  the  State, 
that  it  nas  always  been  the  intention,  both 
of  the  general  government  and  of  the  State, 
to  protect  the  title  of  a  purchaser  of  swamp 
lands.  Congress,  in  making  the  grant  to  the 
State,  had  the  right  to  impose  such  terms 
and  conditions  as  it  saw  proper,  and  the 
State,  in  granting  the  lands  to  the  counties, 
had  the  undoubted  power  to  provide  that 
purchasers  who  had  bought  and  paid  for  the 
lands  should  be  protected  in  their  several 
purchases,  as,  in  effect,  it  did.  The  County 
of  Cook  derived  its  title  to  the  land  under 
and  by  virtue  of  the  Act  of  1852,  as  amended 
in  1854,  and  if  the  Acts  do  not  pass  the  title 
to  the  land  in  question,  it  is  plain  that 
Cook  County  could  not  recover.  The  first 
section  of  the  Act  of  1852  is  general  in  terms, 
granting  all  swamp  lands  which  had  been 
granted  to  the  State  to  the  respective  coun- 
ties; but  section  two  qualifies  section  one, 
and  declares  that,  whenever  it  shall  appear 
that  any  of  the  lands  granted  to  the  State 
shall  have  been  sold,  it  shall  be  lawful  for 
the  said  counties  to  convey  such  lands  to  the 
purchasers  thereof.  This  was  followed  by 
an  amendment,  passed  in  1854,  requiring  the 
county  courts,  oy  an  order  to  be  entered, 
to  make  all  necessary  orders  for  securing  to 
purchasers  of  swamp  lands  their  titles  to 
such  lands.  Under  this  legislation  it  is 
manifest  that  the  State  of  niinois  never  in- 
tended to  transfer  to  the  counties  lands  that 
had  been  entered  from  the  United  States,  bat 
on  the  other  hand,  the  object  was  to  protect 
the  title  of  all  purchasers.  The  language, 
'It  shall  be  lawful  for  the  said  counties  to 
convey,*  did  not  leave  a  discretion  resting 
with  the  county,  to  hold  the  land  or  convey, 
as  it  might  think  proper,  but  a  positive  duty 
was  imposed  to  transfer  such  title  as  it  ac- 
quired to  the  purchaser  from  the  United 
States,  and  a  county  could  acquire  no  righia 
to  the  lands  by  a  refusal  to  observe  the  re- 
quirements of  the  Statute.  Indeed,  we  think 
it  a  fair  and  reasonable  constmction  of  the 
Acts  of  1852  and  1854,  whm  considered  in 
connection  with  the  Acts  of  Congress,  to 
hold  that  where  lands  have  been  lx>ught,  in 
good  faith,  from  the  United  States,  the  title 
to  such  lands  did  not  become  vested  In  the 
county,  but  passed  to  the  purchaser.  VMkr 
his  entry. 

"The  copy  of  the  certificate  of  entry  pro- 
cured from  the  land  office  at  Waahiagtoa, 
and  read  in  evidence,  contained  a  irstunwt 
written  across  its  f^oe,  that  the  entry  bad 
been  canceled,  and  also  another  stateoMBl 
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that  it  had  been  reinstated.  The  ooxnmls* 
sioner  of  the  General  Liand  Office  had  no 
authority  to  vacate  the  entry,  and  anr  order 
that  he  may  have  made  did  not  aixect  the 
rights  of  Egan.    BriU  r.  Stilu,  85  111.  806." 

A  writ  of  error  having  been  allowed  by  the 
chief  justice  of  this  court,  and  the  record 
havine  been  returned,  errors  were  here  as- 
signed as  follows :  That  the  Supreme  Court 
of  the  State  of  Illinois  erred :  (1)  ''In  find- 
ing that  the  title  to  the  land  mentioned  in 
the  declaration  was  not  good  in  Cook  County 
under  and  bv  virtue  of  the  Act  of  Congress 
called  the  'Swamp-Land  Act,*  in  force  Sep- 
[649]  tember  28,  1B50 ;"  (2)  **  In  not  holding  that 
I  the  title  to  said  land  was  confirmed  in  said 

Cook  County  by  the  Act  of  March  8,  1857 ;" 
(8)  "*  Both  upon  the  facts  and  upon  the  law 
in  finding  the  title  to  said  land  to  be  in  de- 
fendant  in  error  and  in  entering  judgment 
aaraicst  the  plaintiff  in  error  for  costs ;"  (4) 
**  In  refusing  to  decide  said  cause  upon  its 
legal  merits  and  deciding  it  upon  the  sup- 
posed equities  involved  in  said  record ;"  (6) 
''In  sustaining  the  trial  court  in  its  proposi-. 
tioQs  of    law  refused  for  the  plaintiff  in 
error,  and   in  sustaining  the  propositions  of 
law  held  for  the  defendant  in  error;"  (6) 
**  In  sustaining  the  trial  court  in  the  admis- 
sion of  improper  testimony,  to  wit,  the  reg- 
ister and  receiver's  certificate  to  the  land  in 
question,  dated   October   20,  1858,  the  same 
being  illegal,  and  also  because  the  same  was 
canceled    August    10,  1855,    the  subsequent 
chain  of  defendant's  title  resting  upon  said 
Ciinceled  certificiite ;"  (7)  "In  sustaining  the 
trial  court  in  the  introduction  of    improper 
evidence,  the  register  and  receiver's  certifi- 
cate of  said  land  to  John  W.  Bunn,  May  24, 
1870,  and  the  patent  to  hip  assignee,  James 
H.    Bowen,  November   15,    1873;"    (8)    "In 
sustaining  the  trial  court  in  permitting  evi- 
dence to  show  that  the  land  was  not  swamp 
land  on  October  28,  1850,  the  same   having 
been  certified  by  the   government  surveyor- 
general  to  be  swamp  land  October  29,  1858." 

Messrs.  William  O.  Ewing^,    Consider 
H.  WiUett  and  Charles  B.  Wood,  for 

plaintiff  ho  error: 

Tbe  facts  of  the  record  give  this  court  Juris- 
diction. 

Orowrf/  V.  Sandett,  85   C7.  8.  10  Pet.  892  (9: 
467);  Marttn  v.  BunUsr,  14  U.  S.  1  Wheat.  855 
(4:  110);  Chouteauv.  Eckkart,  43  U.  8.  2  How. 
872(11;304);  Cunninghams.  ^«Wcy,55U.  S.  14 
How.  877  (14:  462);  BeU  v.  Beams,  60  U.  S.  19 
How.  252(15:  614);  Garlandv,  Wynn,  61  U.  8.  i 
W  How.  6  (15: 801);  LytU  v.  Arkansas,  68  U.  8. 
22  How.  193  (16:  806);  Jefferson  Branch  Bank 
V.  Skelly,  66  U.  S.  1  Black,  436  (17: 173);  Bridge 
Propnetors  ▼.  Hoboken  L.  dti  T  Co.  68  U.  S.  1 
Wall.  116(17:  571);  Beichart   y,  Felpa,  78  U. 
6.  6  Wall.  160  (18:  849);  Silre^y  Ladd,  Id.  440 
t?^J'  ,^?imfta/  d  8t,  J.  iC^Ji.  y.  Smith,  76 
£•5-  2  ^*^^-  9«  09:  599);  ju^in  ▼.  Marks, 
9^^81,845  (24:  940);  Bart^^^r.  Oreenhmo, 

JTMfrf.  Charles  m.  €M^^^^  and  SMftual 


No  questions  were  raised  or  presented  in  the 
the  state  court  or  decided  by  it  which  would, 
under  sec.  709  of  the  Revised  Statutes,  give 
this  court  jurisdiction  to  review  the  judcrment 
of  tbe  state  court;  and  the  writ  of  error  uiould 

OrowM  Y.Bandea,  85  U.  8. 10  Pet  892,  898 
(9:  467, 470);  BotUng  v.  Lmwer,  91  U.  S.  594 
(28:  866);  Braum  v.  Colorado,  106  U.  a  95  (27: 
182);  Betroii  City  B.  Co.  v.  Quthard,  114  U. 
S.  186  (29: 118). 

The  question  before  that  oouit  was  of  oon- 
struction  of  the  State  Statute. 

MoBride  v.  Boey,  86  U.  8. 11  Pet  167  (9: 678); 
Boberison  v.  Cmilter,  67  U.  8.  16  How.  106  (14: 

8W). 

No  question  as  to  the  validly  of  the  Act  of 
the  Legislature  of  March  4,  l&k^  was  raised  hi 
the  state  court  or  decided  by  it 

Bridge  Proprietors  v.  Bbboken  L,  A  I,  Co.  fi» 
U.  8.  1  Wall.  116,  148  (17:  571,  576);  Susqu^ 
hanna  Boom  Co.  v.  West  Branch  Boom  g>.  110 
U.  8.  57  (28:  69);  Bwt  v.  Sheldon,  66  U^.  1 
Bhick,  618(17:  66);  Broun  y.  Colorado,  106  U. 
8.  95  (27: 182);  Detroit  CityB.  Co.  v.  €hii^u»/rd,, 
114  U.  8.  188  (29:  118).  ^    _  ^ 

The  construcUon  given  l^  the  stote  court  to 
section  2  of  the  Act  of  1852,  that  title  to  lands 
purchased  from  the  United  States  did  not  past 
to  the  counties  under  that  mnt,  is  conclusive, 
and  must  be  followed  by  this  court 

Jefferson  Branch  Bank  v.  SkeUy^M  U.  8.  1 
BUiS,  486.  448  (17:  178,  177);  ««2y»^ 
Bank qf  Cincinnati  y-Bud^ngham,^  U.  8. 
5  How:  817  (12:  169);  MoBrids  v.  Sbey,  86  U. 
8. 11  Pet  167  (9:  678). 

Mr.    Chief  Justice  TmUmr  dellTered  the 

"^Themtu'^ti^  t6MI 

Jurisdiction  of  a  writ  of  error  to  a  state  court 

it  must  appear  aflb-matively,  not   only  that 

a  federal  question  was  presented  for  decision 

bv  the  highest  court  of  the  State  having  jur- 

isdiction,  but  that  its  decision  was  necessary 

to  the  determination  of  the  cause,  and  that 

it  was  actually  decided,  or  that  the  judgnient 

as  rendered  could  not  have  been  given  with- 

out  deciding   it.     De  Saussure  v.   «o»^*~. 

127  U.  S.  2l6   [82:   125];  Johni^  J-^* 

187  U  S.  300  [34 :  683].     Tested  by  this  rule 


this  writ  of  error  cannot  be  sustained. 

The  Supreme  Court  of  Illinois  held  that 
title  passed  to  that  State  by  the  Act  of  Con- 
eress.  and  that  the  plaintiff  established  a 
prima  facie  right  to  recover,  but  that  as  ^e 
State  in  granting  the  lands  to  the  counties, 
had  the  undoubted  power  to  provide  that 
ptSchascrs  who  had  bought  and  pa  d  for  the 
Fands  should  be  protected  in  Aeir  seve^ 
niirrhnses    and  had  so  provided  by   its  Aci 


A,  L^nde,  for  defendant  i^^Sor: 
188  U.  S.  ^  ®^ 


United  States"  to  Egan  after  September  .^8, 
iSo  wi^n  the  meaning  of  that  ict  no  title 
Dfl^to  the  CJounty.  !lie  Judgment  of  tii« 
?^court  proceed^  wholly  upon  Uie  con^ 
sSuction  of^the  terms  J^d  «)nditioiifl  erf  the 
^ant  of  the  State  to  the  CJounty  by  ^^  ^ot 
of  1852  and  as  amended  by  the  Act  of  1854^ 
and  the  validity  of  those  enactment*  was  not 

drawn  in  question.  **,«>,^» 

The  effect  claimed  by  counsel  as  attribui. 
able  to  the  Act  of  Congress  of  1860.  asoperat- 
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Ing  at  a  grant  inpnumU  to  the  State  of  Illi- 
nois,  waa  giren  to  it  by  the  sapreme  court, 
and  the  oonfirmatoiT  Act  of  Congreaa  ot 
March  8, 1857,  did  not  enter  into  the  decision 
of  the  case,  becanae  under  the  conclusion 
reached  there  was  no  title  in  plaintiff  to  be 
confirmed.  There  was  no  decision  against  a 
claim  or  title  asserted  under  the  United 
States,  but  simply  that  the  County  did  not 
obtain  title  under  the  grant  of  the  State ;  that 
the  Act  of  1852  imp<Med  a  positive  duty  on 
the  County  to  transfer  such  title  as  it  ac- 
quired to  the  purchaser  from  the  United 
States,  and  that  where  lands  had  been  bought 
in  good  faith  from  the  United  States  the  title 
to  such  lands  did  not  become  rested  in  ^e 
County  but  passed  to  the  purchaser  under  his 
16621  entrr.  This  construction  by  the  state  court 
of  tne  laws  of  the  State  is  controlling  in  the 
premises.  OtnvUey  ▼.  Clark,  184  U.  S.  888^ 
848  [88:  909,  914],  and  cases  cited. 

It  is  said  that  at  Cook  County  was  under 
Township  Organization  Law  in  1863,  and 
bence  under  the  government  of  a  bos^  of 
supervisors  and  not  of  county  courts,  it  had 
no  special  legislative  authority  to  dispose  of 
swamp  lands  until  the  passage  of  the  Act  of 
iiarch  4,  1854  (Sess.  Laws  1854,  p.  184), 
imparting  that  power,  and  that  therefore  ti^e 
•second  section  of  the  Act  of  1853  did  not  apply 
to  that  County.  While  this  point  does  not 
seem  to  have  been  presented  to  the  state  court, 
vet  if  the  State  did  not  intend  to  transfer  title 
to  the  lands  that  had  been  entered  from  tiie 
United  States,  as  was  held  by  the  court,  the 
mere  want  of  power  to  convey,  which  was 
«t  the  next  session  of  the  General  Assembly 
supplied,  would  not  require  a  different  con- 
struction to  the  contrary  of  such  intention. 

As  the  Acts  of  Congress  referred  to  in  the 
first  and  second  errors  assigned  did  not  pur- 
port to  vest  title  to  swamp  lands  in  Cook  or 
any  other  ooun^,  and  the  court  only  passed 
upon  the  alleged  grant  by  the  State,  we  are 
unable  to  perceive  that  any  federal  question 
was,  in  this  regard,  necAsarily  or  in  fact 
decided. 

It  is  further  assigned  for  error  that  the  su- 
preme court  sustai]^  ''the  trial  court  in  the 
admission  of  improper  testimony,  to  wit,  the 
register  and  receiver's  certificate  to  the  land 
in  question,  dated  October  80,  1858,  the  same 
being  illegal,  and  also  because  the  same  was 
canceled  August  10,  1855,  the  subsequent 
,  chain  of  defendant's  title  resting  upon  said 
canceled  certificate.*  And  the  argument  is 
that  the  validity  of  an  authority  exercised 
under  the  Unitea  States,  namely,  the  action 
of  the  Land  Department,  was  drawn  in  ques- 
tion, and  that  the  decision  was  asfainst  its 
validitv  because  against  the  validity  of  the 
allogea  cancellation. 

The  trial  court  was  not  requested  to  hold 
tlie  entry  void  because  of  cancellation,  and 
we  think  the  plaintiff's  objection  to  the  ad- 
mission of  the  certificate  in  evidence,  and  its 
request  for  a  ruling  that  the  Egan  entrv  was 
canceled,  and  that  such  cancellation,'*  in  the 
Uj  abeence  of  any  facts  or  evidence  showing  the 
^  circumstances  whidi  led  to  its  cancellation, 
must  be  presumed  to  have  been  based  upon 
euflicient  facts  to  authorize  it,*  did  not  draw 
Uie  validity  of  the  authority  of  the  Depart- 
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ment  in  question  within  %  709,  Rev.  Stat., 
upon  which  section  our  Jurisdiction  resta. 

The  validity  of  a  statute  is  not  drawn  in 
question  every  time  rights  cUimed  under 
such  statute  are  controverted,  nor  ia  the  va- 
lidity of  an  authority  every  time  an  ad  dons 
by  such  authoritv  is  disputed. 

The  validity  ox  the  authority  hers  was  nol 
prinuuily  denied  and  the  denial  made  tfaa 
subject  of  direct  inquiry.  United  8iatm  v. 
Lifwh.  187  U.  8.  380  [84:  700]  ;  BatUmon  S 
P.  B.  Oo.  V.  Eopkim,  180  U.  8.  810  [88 :  9061. 

The  court  may  have  concluded  that  torn 
transaction  as  shown  by  the  memoranda  was 
a  substitution  by  Egan,  with  the  consent  of 
Uie  officers  of  the  Land  Department,  of  war- 
rant No.  101, 048  for  the  original  warrant  Koi 
3495,  which  for  some  erasure  was  snq>ended ; 
and  that  the  alleged  cancellation  was  not 
a  cancellation  of  the  purchase  and  entry, 
but  of  the  location  under  the  suspended 
warrant,  and  thai,  although  the  official  order 
of  substitution  was  not  made  by  the  com- 
missioner until  1888,  yet  that  it  waa  mani- 
fest from  the  indorsements  that  it  had  beca 
made,  in  fact,  in  1855.  At  all  events,  it  ruled 
that  the  entry  by  E^an,  and  the  receipt  and 
retention  by  the  United  States  of  the  money 
and  warrant  delivered  by  him  in  payment 
therefor,  was  a  sale  by  the  United  States  of 
the  land  to  Egan. 

Certainly  the  plaintiff  did  nut  specially  set 
up  or  claim  any  title  by  reason  of  the  alleged 
cancellation,  and  the  court  rendered  no  de- 
cision against  a  title  so  specially  set  up  or 
claimed.  Ohappeil  v.  Bradihaw,  138  U.  8. 
183  [83:  869]. 

In  NeiUan  v.  Loffom,  48  U.  8.  7  How.  779. 
775  [13 :  908,  909L  the  plainUff  claimed  land 
under  an  authority  exercised  by  the  Secretary 
of  the  Tressurv  in  behalf  of  the  United  Suteo, 
and  the  decision  was  against  the  validity  of 
the  authority  thus  exercised,  and  such  waa 
the  case  in  Ziftie  v.  Arkanmi,  68  U.  8.  It 
How.  198  [16:  8061. 

The  claim  of  title  here  was  under  the  Ael 
of  the  Legislature  of  Illinois,  and  the  ques- 
tion arising  on  Egan's  entry  and  purchase  of 
the  land  was  at  to  whether  the  land  had  been 
sold  by  the  United  States  within  the  intent  [654] 
and  meaning  of  the  Act  of  June  32,  1858^ 

The  supreme  court  did  indeed  say,  in  re- 
lation to  this  matter,  that  the  oommissiooer 
had  no  authority  to  vacate  the  entry,  and  that 
any  order  that  ne  might  have  made  did  not 
afroct  the  rights  of  £gan,  and  cited  to  tha 
proposition  Uie  case  of  BriU  v.  Stiim,  85  IlL 
§05,  where  it  was  held  ''that  the  mere  foci 
that  an  entry  has  been  declared  void  by  tfaa 
commissioner  of  the  General  Land  Office  does 
not  have  the  effect  of  vacating  the  entrv.* 
In  other  words,  the  court  was  of  opinion  that 
the  conmiissioner  could  not,  without  notice 
and  arbitrarily,  deprive  a  peraon  of  land 
lawfully  entered  ana  paid  for,  at  was  ruled 
in  OamsUuBY.  KmA,  138 U.  a  451^  461  [»: 
483,  488]. 

But  the  expression  of  this  view  la  ooostni- 
ing  the  language  of  the  State  Statute  was  not 
a  decision  against  a  title  specially  set  up  or 
claimed  mnfer  an  authority  exerdsed  under 
the  United  SUtea,  nor  against  the  validity 
of  such  an  authority. 

IM  Ci. 
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It  1a,  boweTar,  earaestW  urged  that  the  tti- 
preoM  oouit  ened  '^  in  boldiog  that  under  the 
Act  of  June  88,  1868,  of  eaid  State,  that  aaid 
land  was  oonyeyed  to  eaid  Cook  County,  upon 
a  condition,  and  not  abeolutely,  the  action  of 
aaid  court  in  holding  that  the  Act  of  March 
4th,  1854,  of  aaid  Bute,  traniferred  eaid  title 
of  Cook  County  in  eaid  land  to  William  B. 
Egan,  and  hit  aetiffna,  impaired  the  obliga- 
tion of  the  contract  in  nid  Act  of  1858,  where- 
by eaid  land  was  oonyeyed  to  said  Cook  Coun- 
ty. *  This  contention,  as  we  understand  it,  is 
that,  although  the  County  was  merely  a  public 
oorpioration,  and  held  the  swamp  lands  tor 
public  purposes  as  an  agency  of  the  State, 

Set  the  Act  of  18S8  was  a  contract  between  the 
tate  and  the  County,  which  the  State  could 
not  by  subsequent  legislation  change ;  and 
that  the  Act  of  March  4,  1854,  impaired  the 
obligation  of  the  grant  to  the  plaintiff  in  the 
prior  Act  We  cannot  find  th%t  this  question 
was  raised  in  the  trial  oourt  or  In  the  supreme 
court,  nor  do  we  understand  that  the  supreme 
court  held,  as  asserted,  that  the  Act  of  1854 
transferred  the  title  of  Cook  County  to  Egan. 
It  was  the  Act  of  1858  that  the  court  proceeded 
upon,  and  the  Act  of  1854,  relating  to  the  man* 
ner  in  which  the  conditions  imposed  by  the 
[M«|  Act  of  1858  should  be  giyen  effect,  added 
nothinc  to  those  cooditioos,  and  was  not  treat- 
ed by  uie  court  as  controlling  the  question  of 
title.  And  it  would  be  snlOcient  to  dispose 
of  the  contention  that  no  such  point  was  raised 
In  the  state  court 

As  to  the  admi»ioa  in  eyidenoe  of  the 
certificate  to  Bunn  and'tbe  patent  to  Bowen, 
the  trial  court  made  do  findings  as  to  his  en- 
try, and  the  decision  of  the  supreme  court 
makes  do  reference  to  It ;  nor  do  the  other 
assignmenta  d  error  require  a^y  obseryationti 


These  swamp  lands  were  granted  to  the 
seyeral  States  in  whch  they  were  situated  for 
the  purpose,  expressed  on  the  face  of  the  Act, 
of  enabling  them  to  construct  the  necessary 
leyees  and  drains  to  reclaim  them ;  and  the 
language  of  the  proyiso  to  the  second  section 
was  ''that  the  proceeds  of  said  lands,  whether 
from  sale  or  by  direct  appropriation  in  kind, 
shall  be  applied,  exclusiyefy,  as  far  as  nec- 
essary, to  the  purpose  of  reclaiming  said 
lands  by  means  of  tne  leyees  and  drains  afore- 
said.* We  haye  repeatedly  held  that  the 
State  had  full  power  of  disposition  of  the 
lands,  and  that  the  apnlication  of  the  pro- 
ceeds to  the  purpoees  of  the  grant  rested  upon 
the  good  faith  of  the  State,  which  might  ex- 
ercise iU  discretion  as  to  their  disposal.  MilU 
County  y.  Baaroad  Oampamiet,  Wl  U.  S.  557, 
566  [87:  578.  5811;  DnitsdStatmY.  Louidana. 
187  U  S.  188.  187  £88:  66,  68]. 

The  AcU  of  the  General  Assembly  of  the 
State  of  Dlinois  were  in  entire  harmony  with 
the  Acts  of  Congress,  and  the  intention  of  the 
legislation  waa,  as  the  Supreme  Court  of  HI  i- 
nois  held,  to  protect  the  title  of  purchasers 
from  the  United  States,  after  the  passage  of 
the  Act  of  September  88,  1850,  which  took 
effect  as  a  mmt  tii  prmenti,  while  it  was 
sought  by  tne  Illinois  Acts  to  secure  to  the 
counties  the  right  to  reoeiye  the  ooosideratioo 
tor  the  lands,  as  well  as  to  the  purchasers  the 
title  of  the  State. 

We  haye  carefully  considered  the  record  in 
the  light  of  the  elaboimte  arguments  of  coun- 
sel tm  plaintiff  In  error,  but  are  constrained 
to  hold  that  we  haye  no  Jurisdiction  to  re- 
ylew  the  Judgment  of  the  state  court,  and 
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NOTE. 


The  Extra  Annotation  h*t«  following  ia  arranffatf  t.  *k-  -_• 
Tigrinal  reporter',  volume  which  precedi  it.  It  ttf  ,.^L  *^"'  •'««.«««.  i»  the 
fiven  the  volume  and  p.g.s  of  the  case,  to  whifh  ^e  AL^tT  ,  ~™*'  "'  *'"  "•«•  » 
reporter-B  volume  an/^  i„  the  he^HnJof  e^h  t!!°"*'?°  "I'";  ^'*"  theofflcia, 
pr.«nt  edition,  the  abbr^tion  1  be^Zd  iTtT  p-f  ^  '•^'^  '"''  ^"^  »'  «»• 
H,,  a.  it  i.  throughout  in  the  .u,..n^^::::'^TZ  ^Jreme  S^^ 

ABBREVIATIONS. 
r.  C.  appended  to  a  citation  from  the  regular  r«>nnr«.  ^#  ♦»,*  tt  o   /^. 

pnblwher.  do  and  recommend,  the  number  of  the  caee  in  that  aeries  ^  '** 

.-»  *  /"■  ^u""^  "''*"  **"  •***  '•  contained  in  the  series  of  Federal  Cases  hut 

aot  reported  .n  the  regular  series  of  U.  S.     Circuit  and  District  Court  Reports   and  th 
.itat»«  of  .ucH  case.  i.  to  the  volume  and  page  of  Fee,.  Cas..  not  to  r:..'..!?;; 

por^tf\i^cifcu^r;d'tt.ii:;*^:rdi:s.":^^^      ''<"'-'-'  ™"*--"»«  - 

L.  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Renort. 
Annotatid.  and  particular  attention  should  be  given  to  these  citations  as  in  a  larj! 
proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  princioal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Am.  Dec,  Am.  Rep.  and  Am.  St.  Rep.  will  be  readUy  recognized  as  the  abbrevia- 
tions   for   the   well    known   trinity   of   selected   case   reports,    The   American    Decisions 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (K.  J.  L  )  a^d 
Equity  Reports  (N.  J.  Eq.)  are  distinguished  by  the  nnmber  of  the  series,  not  by  the 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity  are 
cited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 
universal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
•ontained,  and  to  the  Reporter  System  alone  of  cases  not,  at  the  d»te  of  the  preparation 
of  the  annotation,  officially  reported.    The  usual  abbreviations  are  used,  as  followa: 


Atl.  Atlantic  Reporter, 
Pac.  Pacific  Reporter, 
N.  E.  Northeastern  Reporter, 
N.  W,  Northwestern  Reporter, 


So.  Southern  Reporter, 
S.  E.  Southeastern  Reporter, 
S.  W.  Southwestern  Reporter, 
S.  Ct.  Supreme  Court  Reporter. 


We  think  that  in  all  other  respeote  the  abbreviations  used  are  clear  and  familiar  ♦• 
all  who  are  aecu^toinod  to  tl;e  use  of  legal  reports  and  tezt-booki. 
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188  U.  6.  1-51,  84  L.  848,  JOY  y.  6T.  LOUIS. 

Oontractft.— PonctuatioD  cannot  defeat  obTlona  Intent  of  cod- 
tract  p.  62. 

Approred  In  Lime,  etc.,  Oow  T.  Fire-Pro<riiDg  Co.,  77  Mo.  App.  80l 
disregarding  erroneous  punctoatictt  where  intent  Is  discoyeraMe 
from  language;  Blyton  Land  Oo.  t.  South.,  etc.,  Ala.  R.  R.,  100 
Aia.  407,  14  So.  200,  grant  of  right  of  way,  reserylng  rights  to 
others,  Is  a  coyenant  rath^  than  as  a  condition  subsequent. 

Ballroads.— Contract  between  railroad  and  city  for  right  of  way 
In  park  created  easement,  p.  84. 

Approyed  In  Whittenton  Mfg.  Oou  t.  Staples,  104  Mass.  827,  41 
N.  EX  445,  20  L.  R.  A.  608,  reseryoir  passed  with  mill  priyilege  to 
grantee. 

ObTenants.— One  whose  rights  lare  based  on  agreement  takes 
subject  to  conditions,  p.  35. 

Approyed  in  Wade  y.  Chicago,  etc.,  R.  R.,  140  U.  S.  841,  87  L.  701, 
16  &  Ot  898,  one  purchaser  of  road  through  Intervening  parties 
takes  subject  to  burdens;  South.,  etc.,  R.  R.  y.  Highland  Aye.,  etc., 
R.  R.,  117  Ala.  402,  400,  23  So.  974,  977,  appUed  to  deed  with  coye- 
nant for  use  by  others;  Union  Depot  Ry.  y.  Southern  Ry.,  105  Mo. 
S71,  16  S.  W.  922,  railroad  accepting  franchise  Is  bonnd  by  dty 
charter  aUowIng  use  to  other  roads. 

Corporations.— Consolidhtion  Is  not  strictly  purchase  from  con- 
stitnents,  p.  35. 

Deeds.— Parties  to  deed  take  with  notice  of  agreem^it  referred 
to  therein,  p.  87. 

Contracts  constituting  single  transaction  are  construed  together, 
p.  88L 

Approved  In  Hannig  y.  Mueller,  82  Wis.  241,  02  N.  W.  100.  ap> 
plied  to  two  deeds  and  declaration  of  trust;  Beekman  v.  Beckman, 
86  Wis.  660,  57  N.  W.  1119,  deed  and  mortgage  back  are  construed 
together. 

Contracts  concerning  public  Interests  should  be  liberally  eoa- 
•trued  In  Its  fayor,  p.  88l 

BstoppeL— One  accepting  benefit  of  contract  cannot  objoct  Is 
bnrden  nor  4cDy  Its  yalldity,  p.  40. 
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Apxiroyed  In  Doane  t.  Lake  Street,  etc.,  R.  R.,  165  111.  524,  06 
Am.  €rt  Rep.  278,  46  N.  B.  524,  36  L.  R.  A.  104,  defendant  sued  for 
obstructing  street  cimnot  say  it  was  built  In  violation  of  law. 

Bailroads.—  €k>ndltion  in  incomplete  rlgbt  of  way  Is  not  defeated 
by  acquisition  of  remainder  independently,  p.  41. 

Ballroads.— Equity  win  determine  what  is  "reasonable  compen- 
satlon  "  for  use  of  track,  in  absence  of  agreement,  p.  43. 

Approved  in  Union  Pac.  Ry.  t.  Ohicago,  etc,  Ry.,  51  Fed.  319. 
10  U.  6.  App.  08,  applying  rule  where  **  reasonable  and  Just  **  regu- 
lations are  requfared;  Worthington  t.  Beeman,  91  Fed.  236,  63  U. 
8.  App.  544,  contract  to  be  renewed,  if  business  was  what  might 
be  **  reasonably  expected,'*  is  not  too  indefinite  to  support  an  action 
for  damages. 

BailToada.— "  Right  of    way "  means  strip  of    land  on  which 
tracks  and  sidings  are  laid,  p.  44. 

Approred  in  New  Mexico  y.  United  States  Trust  €a,  172  U.  8 
182»  186,  19  8.  Ct  132,  133,  exemption  of  right  of  way  from  taxa- 
tion exempts  the  land  and  structures. 

SqulATi  baying  jurisdiction  of  subject-matter,  may  settie  amount 
of  compoisation,  p.  46. 

Speeiiio  performance. —  Prayer  that  railroad  be  enjoined  from 
refusing;  plaintiff  use  of  road  is  suflicient,  p.  46. 

Approved  In  Electric^liighting  Oo.  v.  Mobile,  etc.,  Ry.,  109  Ala 
196,  56  Am.  8t  Rep.  927,  19  8o.  722,  appUed. 

ft^iiToads.—  Right  to  use  railroad  tracks  is  continuing  and  will 
be  specifically  enforced,  p.  46. 

Appro^^J  ^  Franklin  Tel.  Ck).  ▼.  Harrison.  145  U.  8.  474.  36  L. 
781,   12  8.  Ct  905.  injunction  granted  where  telegraph  company 
refuses  to  permit  use  of  wires;  Union  Pac.  Ry.  y.  Ohicago.  etc.. 
Ry^  168  U.  8.  601,  603,  41  L.  278.  279.  16  8.  Ct.  1187,  1188.  affirming 
51  Ved.  820,  330,  10  U.  8.  App.  98.  and  47  Fed.  25.  26.  27.  applied 
in  contract  for  use  of  track  and  property;  Chicago,  etc.,  R  Co.  v. 
Union  Pac.  Ry.,  74  Fed.  992,  9G3.  oyei  ruling  demurrer  to  bill  foi 
specific  performance  of  incomplete  contract  for  use  of  tracks;  South.. 
etc,  Alabama  R.  R.  y.  Highland  Ave.,  etc.,  R.  R,,  98  Ala.  408.  39  Am 
St.  Rep.  81.  13  So.  686,  raUroad  compeUed  to  permit  others  to  la? 
tracks  on  its  right  of  way;  Christian,  etc.  Grocery  Oo-  ▼•  Bienville 
etc.,  Supply  Co.,  106  Ala.  129,  17  8o.  353.  enforcing  agreement  to  sup 
ply  water  for  "three  years  or  longer"  at  option  of  one  of  the  parties; 
Schmidt  V.  Louisville,  etc..  R.  Co.,  101  Ky.  478.  479,  481.  483.  41 
*fc.  W.  1026   1027.  38  L.  B-  A.  821.  822,  and  Prospect  Park.'  etc.,  R. 
R  v.  Coney  Island,  etc,  R.  R.,  144  N.  T.  162,  89  N.  BJ.  20.  26  L.  R. 
A.  618.  both  specifically  «nforcing  lease  of  railroad;  Standard,  etc* 
Co.  v.  Slegel-Cooper  Oo.,  157  N.  Y.  66^  68  Am.  St  E^P-  751.  «  f^^ 
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SL  400,  48  L.  R.  A.  S57,  demurrer  to  bin  for  ■pedfie  perforaMunc^ 
not  sustained  where  court  could,  in  Its  discretion,  enforce  reUeC 
for  complexity;  LoulsTllle,  etc,  R.  R.  v.  Mississippi,  etc,  R.  R^  tt 
Tenn.  668,  22  8.  W.  922,  similar  case;  Soutbern  R.  Co.  t.  Franklin, 
etc.,  R.  Oo.,  06  Va.  705,  82  8.  B.  489,  44  L.  R.  A.  302,  enforcing 
operation  of  leased  road.    See  68  Aul  8t  Rep  758,  note. 

Bailroads.— Right  of  public  in  respect  to  railroads  shooM  bo 
fostered  by  courts,  p.  60. 

Approyed  in  Toledo,  etc.,  Ry.  y.  Penn^ylyania  Co.,  54  Fed.  752,  19 
L.  R.  A.  899,  compelling  connecting  roads  to  bhul  cars;  Southern 
California  Ry.  y.  Rutherford,  62  Fed.  798,  servants  remaining  la 
employment  compelled  to  operate  trains  by  injunction;  Nashville, 
etc.,  Ry.  y.  MX3onnell,  82  Fed.  76,  restraining  brokerage  In  railroad 
tickets;  South.,  etc.,  R.  R.  y.  Highland  Aye,  etc,  R.  R.,  117  Ala. 
406,  23  So.  974,  deed  with  covenants  for  use  by  other  roads  may 
be  enforced  by  one  subsequently  organized;  Pacific  Ry.  v.  Wade, 
91  Cal.  457,  25  Am.  St  Rep.  208,  27  Pac  771,  13  L.  R.  A.  757.  court 
determines  compensation  to  be  paid  for  use  of  road  tn  hands  of 
receiver;  State  v.  Ohio  Oil  Co.,  150  Ind.  44,  49  N.  B.  816,  State 
may  enjoin  waste  of  natural  gas.    See  68  Am.  St  Rep.  758,  not*. 

Spedflo  performance  will  not  be  denied  because  defendant  paid 
for  privilege,  cannot  compel  enjoyment  p.  50. 

Railroads.—  City  is  not  merely  nominal  party  to  suit  cooeeming 
right  of  way  in  parlE,  p.  51. 

Approved  in  Mercantile  Trust  Co.  v.  Atlantic,  etc,  R.  Co.,  68 
Fed.  517,  and  Union  Trust  Co.  v.  Atchison,  etc.,  R.  Co^  8  N.  Mex. 
838,  43  Pac.  704,  both  allowing  intervention  by  tel^praph  company 
in  foreclosure  of  railroad. 

Miscellaneous.—  Pittsburgh,  etc,  Ry.  y*  Hood,  94  Fed.  624,  wtt^ 
out  application. 

138  U.  S.  52-4n,  84  L.  869,  BUTLBR  y.  QAGA. 

Appeal.— Chief  justice  being  absent  it  is  presumed  someoiM 
acting  for  him  signed  writ  p.  56. 

Approved  In  Havnor  y.  New  York,  170  U.  S.  411,  42  L.  1068»  18 
6.  Ct  682,  writ  signed  by  **  associate  judge "  Is  dismissed,  nothing 
showing  he  was  acting  chief. 

Courts.— Writ  of  error  forms -no  part  of  record  on  error  to  State 
court  p.  56. 

Approyed  in  Leeper  v.  Texas,  139  U.  S.  467,  85  L.  227,  11  8.  Ct 
579,  and  Sayward  v.  Denny,  158  U.  S.  183,  89  U  942,  15  &  Ct  778» 
both  <iWmt^iiig  writ  of  error  to  State  court 

Courts.— No  Federal  question  arising  la  Stmta  eomt, 
Cpurt  has  no  Jurisdiction,  p.  6L 
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Approred  In  Winona,  etc,  R.  R.  y.  Plainyfew,  148  17.  B.  881,  88 
l4.'20O,  12  8.  Gt  587,  questiOD  cannot  be  raised  for  first  time  In 
Federal  Supreme  Gomt;  O'NeO  y.  Terment,  144  U.  &  888,  86  Ll 
4B7,   12  a  Ot   808,  coHectlnff  cases,  dismissing  case  decided   on 
gromid  irrespectlye  of  Federal  qnestlon;  Bnshnell  y.  Grooke  Ifin. 
Oo.,  148  U.  &  889,  37  L.  813,  13  8.  Ot.  774,  raising  qnestlon  on  re- 
hearing is  too  late;  Loeber  y.  fichroeder,  149  U.  S.  685,  87  L.  859, 
13  S.  Ct  986^  reprinted  in  76  Md.  852,  motion  to  quash  fl.  fa.,  raising 
Federtil  question,  comes  too  late;  Dtmcan  y.  Missouri,  152  U.  8. 
381,  88  Xj.  488,  14  S.  Ct  572,  dismissing  cause  where  Federal  ques- 
tion  raised  after  rehearing  denied  on  motion  to  transfer;  Lamar 
Canal  Co.  y.  Amity,  etc.,  Irr.  Co.,  26  Colo.  380,  77  Am.  St  Rep.  — , 
68  Pac.  603,  refusing  certlflcate  of  presentation  of  Federal  ques- 
tions raised. for  first  time  on  rehearing. 

Distinguished  in  Meyer  y.  Richmond,  172  U.  8.  92,  19  S.  Ot  110, 
retaining  Jurisdiction  where  Federal  question  raised  in  motion  to 
set  aside  judgment  on  general  demurrer. 

Miscellaneous.— Butler  y.  Kockwell,  17  Cola  292,  29  Pac.  450, 
17  Lb  R.  A.  612,  and  n.,  referring  to  same  case  again  in  State  court 

188  U.  S.  61-67,  34  L.  860.  UNITED  STATES  y.  CONNOR. 

Penalties.— Informer's  right  based  on  act  of  1866,  is  reyoked 
by  repeal,  unless  yested,  p.  65. 

Rewards  conyey  no  rights  beyond  specific  offer  and  may  be  with- 
drawn, unless  right  Is  yested.  p.  65. 

Approyed  in  Huntington  y.  Attrlll,  146  U.  S.  673,  36  Xk  1180,  18 
6.  Ot  230,  arguenao. 

Penalties.— Informer's  dalm,  under  act  of  1866,  being  disal- 
lowed by  treasury,  suit  twelye  years  later  is  barred,  p.  66. 

188  U.  8.  67-78,  34  L.  864,  PLEASANT  TWP.  y.  iBTNA  LIFE  INS. 

CO. 

Courts.— Federal  courts  will  follow  iState  decisions  establishing 

yalldlty  of  bonds,  p.  71. 

Distinguished  in  Elizabeth  y.  Central  R.  R.,  53  N.  J.  L*.  407.  22 
Atl.  49*  rule  not  applied  where  difference  between  statutes  ia 
marked. 

Towns  differ  from  municipal  corporations  In  that  ddegatlon  of 
power  to  one  may  not  include  other,  p.  72. 

Courts.- State  decisions  becoming  rules  of  property  bind  Fed- 
eral courts,  p.  73. 

A^^proved  In  Flora  y.  Anderson.  67  Fed.  187,  applied  to  will. 

Courts.— Federal  courts  will  not  follow  decisions  subyerting 
rights  acquired  under  preyious  decisions,  p.  78. 

Approyed  in  Loulsyille  Trust  Co.  y.  Cincinnati  16  Fed.  801,  806i 


138  U.  8.  TB-^  NoteB  on  U.  S.  Reports.  1082 

47  U.  8.  App.  88^  and  applied  to  franchise;  Oflesar  ▼.  OiM^dl,  88 
Fed.  427,  applied  to  contract  made  before  decision;  Jimea  t.  Great 
Sonthem,  etc..  Hotd  Co.,  86  Fed.  373,  applied  to  mechanic's  Hen; 
Speer  v.  Board  of  Ooanty  Gommrs.,  88  Fed.  700,  00  U.  €(.  App.  57. 
applied  to  validity  of  township  warrants;  Vermont  Loan,  etc..  Go. 
▼.  Dygert  89  Fed.  12i,  applied  to  nsorlons  contract;  Storrie  t. 
Oortes,  90  Tez.  288,38  6.  W.  lfie,85L.R.A.  068,  arguendo. 

Statute^s  scope  and  effect  should  be  considered  In  determining 
constitutionality,  p.  75. 

Towns.— Ohio  act,  authorizing  townships  to  build  railroads,  in 
repugnant  to  State  Constitution,  p.  77. 

Approved  in  JEtna  Life  Ins.  Go.  t.  Pleasant  Twp.,  02  Fed.  719,  22 
U.  8.  App.  510,  affirming  53  Fed.  215,  involving  same  case  after 
return  to  lower  court;  Wilson  v.  Polli  Co.,  112  Mo.  135.  138.  20  S. 
M/.  471,  472,  holding  act  of  1861  repealed  right  of  towns  to  sub- 
scribe for  bonds  without  vote. 

138  U.  S.  78-^,  34  L.  862,  BRIMMBB  T.  BBBMAN. 

Statute  violating  Constitution  is  void,  regardless  of  purpose  and 
recitkils,  p.  81. 

Approved  in  Ex  parte  Brown,  48  Fed.  437,  applied  to  license  law 
interfering  with  interstate  commerce;  State  v.  Stevenson,  109  N. 
C.  732,  26  Am.  St  Bep.  596,  14  S.  E.  .386,  exemption  from  taxation 
of  farm  products  purchased  from  producer  is  valid;  Norfolk,  etc., 
B.  B.  V.  Commonwealth,  88  Va.  103,  29  Am.  St.  Bep.  711.  13  S.  B. 
842,  18  L.  B.  A.  110,  and  n..  constitutionality  determined  hj  natu- 
ral and  reasonable  effect. 

Commerce.—  State  may  prohibit  sale  of  unwholesome  meats,  but 
inspection  laws  must  not  impede  Interstate  commerce,  p.  88. 

Approved  in  Voigbt  v.  Wright,  141  U.  S.  66,  67.  35  L.  640,  11  8. 
Ct  857,  law  requiring  inspection  of  flour  from  other  States  is  In* 
vaUd;  Brennan  v.  Titusville,  153  U.  S.  301,  38  L.  723.  14  «.  Ct  832, 
disallowing  license  tax  on  soliciting  agents  from  other  States; 
Plumley  v.  Massachusetts,  155  U.  S.  469.  39  L.  226,  15  S.  Ct.  157. 
and  Commonwealth  v.  Huntley,  156  Mass.  246,  80  N.  B.  1131,  15 
L  B.  A.  845  (see  dissenting  opinion  in  S.  C,  156  Mass.  248;.  80 
N.  E.  1132,  15  L.  B.  A.  845),  both  holding  sale  of  imitation  butter 
may  be  probibiteu;  Scott  v.  Donald.  165  U.  8.  98.  41  L.  644.  17 
&  Gt  271  (see  dissenting  opinion  in  8.  a,  165  U.  8.  102.  41  L.  646. 
17  6.  Ct.  273).  aflirming  S.  C  74  Fed.  861,  864.  South  Carolina 
liquor  law  of  1895  is  void  as  to  imported  goods;  fichollenberger  v. 
Pennsylvania.  171  U.  9.  12,  18  S.  Ct.  761,  oleomargarine  may  not 
be  excluded,  but  regulated  to  insure  purity;  Glover  v.  Board  of 
Flour  Inspectors.  48  Fed.  349.  allowing  bill  to  enjoin  coDecdon  of 
inspection  fee  for  imported  flour;  Patapsco  Guano  Co.  v.  Board 
•f  Agriculture.  52  Fed.  695,  allowing  Inspection  tax  on  fartilisefs; 
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Georgia  Packing  Oo.  T.  Mayor,  etc,  60  Fed.  r79,  780,  22  L.  R.  A. 
778,  license  tax  on  all  except  those  selling  meat  of  their  own  rais- 
ing is  InTalld;  Bx  parte  Scott,  66  Fed.  4«,  act  prohibiting,  in  effect, 
rtde  of  oleomargarine  is  invalid;  W.  A.  Yandercook  Oo.  ▼.  Vance, 
80  Fed.  783,  South  Carolina  liquor  law  of  1606  and  1807  Is  Inralid; 
State  ▼.  Harrub,  06  Ala.  184^  86  Am.  St.  Rep.  100,  60  So.  756,  15 
Ia  R.  A.  764,  State  may  confine  taking  of  oysters  to  Its  own  eitl- 
sens  and  regulate  export;  Jamieson  y.  Indiana,  etc.,  Otl  Oo.,  128 
Ind.  682,  28  N.  B.  86,  12  L.  R.  A.  661  (see  dissenting  opinion  in 
8.  O.,  128  Ind.  500,  28  N.  B.  87,  12  L.  R.  A.  663),  State  may  regulate 
maximum  pressure  of  natural  gas  in  transportation;  Indianapolis 
7.  Bieler,  138  Ind.  85,  86  N.  B.  859,  liquors  brought  to  State  after 
1800  subject  to  State  regulations;  People  v.  Hawkins,  157  N.  Y. 
!«,  eS  Am.  St  Rep.  746,  51  N.  B.  261,  42  L.  R.  A.  407.  collecting 
casee,  statute  prohibiting  sale  of  convict  goods,  unless  so  labelled, 
is  invalid;  St  Louis,  etc.,  Ry.  v.  Smith,  —  Tex.  Oiv.  App.  — ,  49 
B.  W.  631,  cattle  with  disease  may  be  excluded  from  State;  Isaacs 
V.   Richmond,  00  Va.   82,   17  S.  B.   761.   issue  of  notes  by   Rich- 
mond to  aid  Rebellion  is  void;  dissenting  opinion  in  New  York  v. 
Roberts,  171  U.  S.  676,  10  S.  Ct  76,  majority  allowing  license  tax 
on  foreign  corporations;  Forster  v.  Scott,  136  N.  Y.  584,  32  N.  B. 
977,  18  L.  R.  A.  647,  and  n.,  arguendo.    See  27  Am.  St  Rep.  564, 
566,   DOte. 

Distinguished  In  Louisville,  etc.,  R.  R.  y.  Kentucky,  161  U.  S. 
700,  40  L.  8S0,  16  S.  Ct  723,  State  may  prohibit  consolidation  of 
railroads. 

CommercOi— Local  regulation  denying  non-residenfs  equality  in 
markets  is  burden  on  commerce  and  void,  p.  82. 

Distinguished  in  Preston  v.  Flnley,  72  Fed.  663,  tax  on  sale  of 
all  Sunday  papers  indiscriminately  is  valid. 

Miscellaneous.— Carlco  v.  Wllmore,  51  Fed.  202,  stating  appeal 
was  allowed  to  respondent  in  habeas  corpus  case. 

138  U.  S.  84-67,  84  L.  896,  UNITED  STATES  v.  CENTRAL  PAC. 
R.    R. 
Intemal  revenue.—  Under  act  of  1878,  expenditures  for  perma- 
nent Improvements  are  not  deducted  in  determining  tax,  p.  87. 

Not  cited. 

188  U.  S.  87-02.  34  L.  896,  UNITED  STATES  v.  KINOSLBY. 

Army  and  navy.—  Bfarine  discharged  for  unfitness  and  bad  chai^ 
scter  forfeits  pay,  but  not  transportation,  p.  OL 

Not  cited. 

138  U.  &  98-«8,  84  V.  W4,  SUFBRIOR  CITY  v.  RIPLBY. 

Courts.— Holder  of  order  drawn  by  contractor  and  accepted  hf 
dty  may  sue  city,  regardless  of  contractor's  citiaenshlp,  p.  oa 
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BIIls  and  Botes.— Acceptance  constitutes  new  eontimct  sad 
payee  need  not  trace  title  to  drawer,  p.  90. 

Oontracts  payable  In  city  warrants  are  treated  as  cuiiUacU  ts 
pay  coUk^  p.  96. 

Pleading.—  General  demurrer  Ues  only  on  failure  ts  buUeo  prima 
facie  case,  p.  96. 

Net  cited. 

188  U.  8.  98-lOa  84  L.  808,  SIOUX  OITT  ST.  BT.  ▼.  SIOUX  CITT. 
Baihroad  may,  under  reserved  power  to  alter  firancbise,  be  re- 
qtdred  te  pare  outside  rails,  p.  106. 

Approved  in  Storrie  t.  Street  Bj^  92  Tex.  140,  142,  46  S.  W.  790, 
800,  44  L.  R.  A.  721,  722,  Uability  on  street  railway  for  street  im- 
provements may  be  Increased;  State  v.  JanesviUe  St  B.  Co.,  87 
Wis.  79,  41  Am.  St  Hep.  28,  57  N.  W.  972,  22  U  B.  A.  768,  allow- 
ing statute  requiring  gnard-wfree. 

Kunidpal  corporation  cannot,  by  contract,  abridge  legislature's 
power  to  tax  railroad,  p.  107. 

Approved  in  Olty  of  Potwin  Place  v.  Topeka  By.,  SI  Kan.  612, 
87  Am.  St  Bep.  814,  88  Pac  310,  street  railway  may  be  compelled 
to  operate  in  accordance  with  grant;  Nortb  Baltimore,  etc.  By.  v. 
North  Ave.  Ry^  75  Md.  243,  23  AtL  469,  intent  to  grant  ezduslve 
BKm^K>ly  Is  not  Implied.    See  25  Am.  St  Rep.  482,  note. 

Oonstitutioaal  law.— Obligation  of  corporate  charter  is  not  im- 
paired by  alteration  under  reserved  power,  p.  106. 

Approved  in  Louisville  Water  Co.  v.  Clark,  143  U.  8. 14,  80  L.  09, 
12  S.  Ot  850,  collecting  cases,  allowing  withdrawal  of  exemption 
from  taxation;  United  States  v.  Union  Pac.  Ry.,  160  U.  S.  87,  40  U 
882,  16  S.  Ct  204,  Congress  may.  require  railroad  to  operate  tde- 
graph  itself;  Union  St  Ry.  v.  Snow,  168  U.  S.  707,  42  L.  1214,  18  S. 
Ot.  948,  dismissed  on  authority  of  cited  case;  Covington  v.  Ken- 
tucky,  178  U.  S.  239,  19  S.  Ct  386,  collecting  cases,  and  Citizens' 
Sav.  Bank  v.  Owensboro,  173  U.  S.  647,  19  S.  Ot  534,  both  apply- 
ing to  exemption  from  taxation  where  charters  are  am«idable  by 
general  statute;  Indianapolis  v.  Central  Trust  Co.,  83  Fed.  533,  53 
U.  S.  App.  665,  Circuit  Court  of  Appeals  has  no  Jurisdiction  of  an 
appeal  Involving  validity  of  change  of  charter;  West  Chicago  St 
R.  R.  V.  Chicago,  178  111.  346,  53  N.  E.  115,  extension  of  franchise 
and  agreement  by  company  to  pave,  precludes  further  spedal  as- 
sessment; dissenting  opinion  in  Commonwealth  v.  Farmers'  Bank, 
97  Ky.  626,  81  S.  W.  1021,  majority  holding  exemption  from  taxa- 
tien  not  subject  to  general  law  alloT^ing  repeals;  Citisais'  St  B. 
Co.  V.  City  By.,  64  Fed.  661,  arguendo. 

Distinguished  in  Baltimore  Trust  etc,  Co.  v.  Mayor,  etc.,  64  Fed. 
160;  disallowing  repeal  of  right  to  use  streets  by.  railroad;  Western, 
etc..  Supply  Co.  v.  Citiaens'  St  B.  B.,  128  Ind.  540,  26  Am.  St  Bep, 
t74,  28  N.  B.  88.  disaUowint  additional  paving  burdens  so  rallrond 
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tSS  XT.  9.  1€0-114,  84  I^  802,  BEAGAN  v.  AIKEN. 

Oh«ttel  mortgagee's  suit  to  recoTer  property  seized  Is  at  toir,  al- 
Cfeaugli  d«bt  also  secured  by  realty,  p.  112. 

ObAttoil  mortgage  need  not  contain  defeasance,  and  la  not  wltSiin 
Ttacas  act  relating  to  assignment  for  creditors,  p.  118. 

Approved  In  MiUs  t.  Pessels,  56  Fed.  692,  18  U.  S.  App.  4»,  hold- 
Inif  transaction  herein  also  a  mortgage. 

A^ppeaL —  In  absence  of  exceptions  charge  to  jury  la  presumed 
eorrect,  p.  13.3. 

Approved  In  Andrews  v.  United  States,  102  U.  S.  425,  40  L.  1026, 
16  &-  OL  790,  applied  where  no  specific  exceptions  were  taken  for 
refusal  to  gl^e  instructions;  Blake  v.  United  States,  71  Fed.  287,  SB 
IJ.   S.  App.  376,  presumed  that  charge  as  a  whole  was  correct. 

A.ppaaL—  Motion  for  new  trial  Is  addressed  to  discretion  of  trial 
court,    P-  118. 

A^pproved  In  Edgemoor  Bridge  Works  v.  Fields,  68  Fed.  174.  8 
fj.  S.  App.  440,  motion  for  new  trial  not  reviewable  In  Circuit 
Oourt  of  Appeals. 

"Witnesses —  Attorney,  who  is  also  party,  may  testify  If  clients 
«9  not  object,  p.  114. 

Miscellaneous.—  Suit  in  cited  case  against  United  States  marshal 
was  removed  and  is  so  cited  in:  Beck  v.  Perkins,  139  U.  S.  631,  35 
I^  31B,  11  S.  Ct.  078,  suit  against  marshal  for  seizing  goods  may  be 
removed  to  Federal  court;  Grant  v.  Spokane  Nat  Bank,  47  Fed. 
eT3,  collecting  cases,  suit  to  control  official  conduct  of  receiver  of 
aational  bank  Is  removable. 

tSS  IX.  S.  114-124,  34  L,.  902,  BBNT  v.  THOMPSON. 

J'ndgrment  admitting  will  to  probate  cannot  be  annulled  twenty 
years  after  rendition  and  four  after  heir's  majority,  p.  124. 

ffoft  cited. 

138    V.   S.  124-133.  34    I4.  02O    CONSOLIDATED   ROLLSR.MILX1 

ao.  ▼.  Walker. 

^Atemt  win  not  issue,  for  appUca^o^  of  old  process  to  like  pur- 
pose, producing  no  new  resnlt,  p.  132. 

Approved  in  i^y^  ^f^  ^^  ^  o^yy^  147  u.  s.  637,  87  L.  812.  13 
S.  Ct-  477,  collecting  cases,  applied  to  patent  tor  coiled  springs; 
Stotz  T.  Robson,  54  Fed.  507,  applied  to  Stuta  coal-wa«her;  Mac- 
Knlgbt  V.  M'Nlece,  64  Feci.  118.  applied  to  MacKnlghfg  arUfldal 
pavement;  Foos  Mfg.  Oo.  v,  Springfield  Engine,  etc.,  Co.,  49  Fed. 
643,  6  XT.  S.  App.  14,  argruezido. 

Batonta — Mere  carrying  forward  of  original  conception,  result- 
ing in  Improvement  in  degree,  is  not  invention,  p.  1^ 

Approved  in  Fox  v.  Perkins,  62  Fed.  213,  6  17.  &  App^  200,  col- 
lecting cases,  applied  to  Fox  miter-cutting  machine;   Stelner, '  etc. 
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Bxtlngulslier  Go.  t.  Adrian,  60  Fed.  186,  16  U.  &  App.  400,  mfflrm- 
Ing  S.  C  62  Fed.  786,  applied  to  Stelner  Are  extlngalsher;  Bow- 
man ▼.  De  Oranw,  60  Fed.  912,  applied  to  Bowman  patent  fir 
making  flags. 

Distinguished  In  New  Departure  Bell  Co.  t.  Bevlna*  Bros.  Mtg. 
Co.,  64  Fed.  863,  holding  Rockwell  patent  not  anticipated  by  fotUa 
attempts  of  others. 

Patent  No.  228,626,  for  Improvement  In  roller-grinding  mills,  la 
invalid,  and  not  Infringed  by  No.  834,460,  p.  132. 

Approved  In  Lamson  Gash  Ry.  v.  Godehard,  69  Fed.  780,  19  U. 
8.  App.  360,  holding  cash-carrier  limited  to  specifications  In  view 
of  the  state  of  the  art. 

138  U.  8.  134^-146,  34  U  887,  TUBBS  v.  WILHOIT. 

Publlo  lands.— Swamp-land  act  of  1860  was  grant  In  prsesentt 
p.  136. 

Approved  In  Rogers*  Locomotive  Works  v.  Emigrant  COi^  164  U. 
8.  570,  41  L.  667,  17  S.  Ot  191,  land  granted  as  swamp  could  not  be 
subsequently  certified  under  railroad  act;  Michigan  Land,  etc.,  Os. 
V.  Rust,  168  U.  S.  691,  694,  600,  602,  42  L.  692,  593,  696,  696,  18  fi. 
Gt  209,  210,  212,  213,  affirming  8.  C.,  68  Fed.  167,  legal  title  In 
government  till  patent  issues;  McCabe  v.  Goodwin,  106  CaL  488,  89 
Pac.  942,  applied. 

Fublio  lands.— 14  Stat  219,  chap.  219,  |  4,  established  new  rules 
for  identifying  swamp  lands,  superseding  all  others,  p.  139. 

Fublio  lands.— Tin  1879,  approval  of  survey  and  plat  was  n^- 
necessary;  when  filed  they  were  conclusive,  p.  142. 

Approved  in  Heath  v.  Wallace,  138  U.  8.  686,  34  U  1069,  11  & 
Gt  384,  after  survey  by  government  no  necessity  for  further  sur- 
vey by  State;  Rood  v.  Wallace,  109  Iowa,  9,  79  N.  W.  460,  United 
States  survey,  fixing  place  as  lake  Is  not  conclusive. 

Fublio  lands.— Required  approval  of  township  plats  may  be 
shown  by  official  use  of  maps,  p.  144. 

Fublio  lands.—  Approval  of  map  of  swamp  lands  vests  title  abso- 
lutely In  49tate,  p.  146. 

Fublio  lands.—  After  approval  of  map  it  was  commissioner's  duty 
to  certify  lands  to  State,  p.  146. 

Cited  in  Heath  v.  Wallace.  138  U.  S.  679,  34  L.  1066,  11  8.  Ot  382. 
question  of  swamp  and  overflow  Is  one  of  fact 

Courts.— State  court's  Inadvertence  in  entering  Judgment  tm 
rents  and  profits  is  not  reviewable  in  Supreme  Court,  p.  146. 

138  U.  8.  146-166,  34  L.  873,  WHITEHEAD  v.  SHATTUCK. 

Courts.-  PlalntifT  out  of  possession  cannot  sue  In  equity  In  FM- 
eral  court  notwithstanding  State  statute,  p.  161. 

Approved  In  Northern  Pac.  R.  Co.  v.  Amacker,  48  Fed.  687,  T 


^^^^  Notes  on  U.  S.  Reporta.  138  U.  S.  146-156 

rj.  S.  Ai>p.  88,  disallowing  suit  to  quiet  title  where  plaintiff  is  not 
in  possession;  Gordon  ▼.  Jackson,  72  Fed.  88,  89.  Gombert  ▼.  Lyon. 
SO    Fed.    806,    Brsldne  t.  Forest  Oil  Co..  80  Fed.  586,  Blythe  t. 
Hinckley,  S4  Fed.  266.  Davidson  v.  Calkins,  92  Fed.  232,  234,  236. 
and  HnfirbeB  v.  Hannah,  39  Fla.  373,  22  So.  616.  all  disaUowlng  suit 
In  equity  Tv^liere  defendants  are  In  possession;  Spokane  Mill  Co.  ▼. 
Post,  BO  Fe<l.  431,  432,  refusing  to  enjoin  nuisance  on  facts;  South- 
em    Pac.   R.    Oo.  V.  Goodrich,  67  Fed.  880,  881,  bill  to  quiet  title 
must  allege    that  plaintiff  is  in  possession  or  that  both  are  out  <rf 
possession;    Sanders  v.  Devereux,  60  Fed.  814,  315,    19  U.  S.  App. 
630,    l>ill  for   partition  must  show  seisin  or  possession  of  plaintiff; 
Frey  ▼-  W-illonghby,  63  Fed.  866,  27  U.  S.  App.  417,  tenant  in  com- 
mon  otit  of  possession  cannot  maintain  bill  for  partition;  Childs  ▼. 
N.  B.  Carlstein  Co.,  76  Fed.  95,  creditors,  having  adequate  remedy 
by  garnishment,  cannot  proceed  in  equity;  Sigua  Iron  Co.  v.  aark, 
77     Fed.    497,    498,   disallowing  bill    to   collect    stock    subscription 
franAulently    released;  Budland  v.  Mastic,  77  Fed.   689,   disallow- 
Ing  bill  by  one  not  in  possession  where  ejectment  is  barred,  while 
she  was  living  in  wilderness;  Darragh  v.  H.  Wetter  Mfg.  Co.,  78 
Fed.   11,  12.  49  XJ.  a  App.  9,  10,  11,  collecting  cases,  creditor  with- 
out Judgment  may  ask  for  receiver  under  Arkansas  statute;  Ken- 
nedy  V.  Elliott,  85  Fed.  836,  disallowing  suit  to  quiet  title  where 
plaintiff  cannot  show  legal  title;  Thomas  v.  Council  Bluffs  Canning 
Oo-,    02  Fed.  424,  disallowing  suit  by  stockholder  to  enforce  con- 
tract of  purchase  of  stock;  Morrison  v.  Marker,  93  Fed.  696,  dlsal- 
lo'^ln^  suit  by  purchaser  at  execution  sale,  not  in  possession,  to 
set  aside  prlar  conveyance;  Rockland  v.  Water  Co.,  86  Me.  58,  29 
AtL  986,  disallowing  bill  to  restrain  nuisance,  where  statute  remedy 
for     damages  is  not  invoked    and    no  Irreparable  Injury.      Cited, 
arfiruendo,  in  Blythe  v.  Hinckley,  84  Fed.  234,  In  re  Anderson,  94 
Fed.   496,  Ryder  v.  Bateman    98  Fed.  22,  and  Love  v.  Bryson,  67 
Arfc.  5S8,  22  S.  W.  842. 

I>**^^'»^ed  in  Wehrman  ▼.  Conklln.  166  U.  S.  325,  39  L.  173, 
15  S.  Ot,  133.  allowing  suit,  by.  plaintiffs  long  in  possession,  to  en- 
join procee^Jings;  Roberts  v.  Northern  Pac.  B,  B.,  158  XJ.  8.  30,  39 
^"  ^»I  ^*  ^*'  ^^  ^here  defendant  admits  he  is  not  in  posses- 
sion there Jb  no  adequate  remedy  at  law;  Hudson  v.  Randolph.  G6 
Fed-  217,  23  u.  g.  ^pp.  681,  plaintiff  out  of  possession  may  sue  in 
eQrt^^  Jo  ^®®  ^'  ^^^^  or  mistake  or  bill  to  redeem;  Randolph  v. 
AUOT,  7d  B*ed.  31,  41  T7.  S.  App.  117,  retaining  similar  case  where 
proceeds  of  other  land  and  cattle  involved;  Gentile  v.  Kennedy,  S 
N.  Mex.  855,  45  Pac.  881»  allowing  suit  In  equity  Where  neither 
party  is  In  possession;  CNell  v.  l^ler,  3  N.  Dak.  63,  53  n  W.  439, 
suit  to  remove  cloud  by  i>lalntlff,  under  statute,  is  bound  by  all 
consequences  of  being  in  court  ot  equity. 

Ctourts.—  Federal  courts  will  not  follow  State  lawB,  gjyjng  equi- 
table remedy,  where  legal  remedy  sufficient,  p.  1152. 

Approved  in  ficott  v.  Neely,  140  U.  &  117,  86  U  ^^2,  11  B.  Ot 


NotM  OD  n.  8.  Bflporti. 


r  to  y;     1 


HxtUiffalsher  Co.  ?.  Adrl&n,  G9  Fed.  130,  16  C.  fl.  / 
log  S.  C  B2  F«d.  TSfl,  BppUed  to  Stelner  II 
man  t.  De  Gnaw,  60  Fed.  B12,  api^ed  to  } 
maklDg  flass. 

DletlDgulshed  In  New  Departure  Bell  Co^ 
Co„  94  Fed.  863,  holding  Bockwell  patent^  | 
attempts  of  othon. 

Ffttsnt  Na  22B,625.  tor  fmproTemeD^  j 
Invalid,  and  not  Infringed  br  No.  S34;.-j' 

Approved  In  Lamson  ObbIi  B7.  ' 
8.  App.  S60,  boldlng  cash-catrler  t , 


138  TT.  S.  134-146, 


l,S4L.8gI,T-;Hj»l5'i'.. 

-sw«»p-tof,'/I?-jr<e«3  »  <^  S 


<rf  the  state  of  ths  art  //J  S  8  f  #      ^  'V' 

PubUo  lands.-  Swamp-lar.'^  I?"05^3*'i^i 

-  - „  168  U.  S.  C/J  A'f- 

OL  209,   210.   212,  '//i  1 3  ' 

government  till  P  j  j  ? 

Pae.  942,  appll'-'f  .^aer 

PnbUo  land./*'  -s.  App.  411 

fw  tdentifyh'  '"^  under  State 

PabUo  ^  -'*■■  '^  Oo-  82  Fed.  » 

I  anlt  against    tbdr   debtci 


p.  136. 

Approved  In  Hogera' 
8.  570.  41  L.  B57,  17  S.  ■■,  j   '  '^  |  g 
sabsequentlj  cerdfled  ;  •'  ^  §  1  i* 


"•  .06,  34  L.  906,  COOK  v.  UNITBD  SfTA-TES 

g^  .  law.—  Act  of  1889  atUched  "  No  Usn's  L«ii  1 

.airlct  of  Texas  for  punishment  ot  offenses,  p.  174. 

i^ijinlnal  law.— Act  giving  Jurisdiction  of  crimes  tnc 

^rlonsly  committed,  p.  180. 

Approved  m  Post  v.  United  States.  161  U.  8.  DBO,  4t 
8.  Ot.  613,  district  divided,  all  crimes  previously  coini 
be  tried  In  division  where  committed. 

Statutes  affecting  vested  rigbta  wUl  be  refnaed  i 
operation  unleBs  Intent  clearly  appears,  p.  181. 

Oriminal  law.— Sixth  amendment  relates  only  to  oQc 
Onlted  8tates  committed  In  State,  p.  181. 

AH>roved  In  In  re  Roes,  140  V.  8.  464,  36  L.  586,    \ 
commitment  by  Oonsnlar  Oourt  In  Japan  need    not 
Jury. 

Criminal  law.—  Under  I  2,  art.  3.  o<  OonsMtntlon.  c 
direct  place  of  trial  of  previous  offenses,  p.  182. 


^., 


N 


IfotM  on  0.  S.  Reports.  188  U.  8.  Ifl5->19B 

*«d  ftB  State  T.  Oaldwell,  116  N.  O.  808,  20  S.  B.  626,  and 
AffcNeeley,  86  W.  Va.  96,  82  Am.  St  Rep.  811«  14  8.  B. 
A.  280,  both  holding  art  8,  I  2;  of  Gonstltntlon,  ap- 
M  courts  only. 

law.—  ProTision  against  ex  post  facto  laws  tai  net 
anglng  place  of  trial,  p.  188. 
hy  T.  €k>mmoiiwealth,  172  Mass.  260,  70 


>     <f,  607,  43  L.  R.  A.  167,  snbsequent  statute  dis- 

/v*      ^#            ^  doners,  as  under  statute  when  crime  was 

Jj^  ^            <^  <^;  state  T.  Klngsly.  10  Mont  647,  26 

»     'V  ^^^^         *^  prosecution  by  Information  Instead  of 

^^    •A^/tv'^<i          '^.  People  T.  McDonald,  6  Wyo.  686,  588, 

:^,.    N>/-A^A^^  V-                                                \  839,  holding  repeal  of  proylslon  al- 

'  ''  'J       C*V  <    ^  '^                                                  **  ^  magistrate  on  preliminary  ex- 

/--  V^'^Mr  i*    <^^  ^ee  87  Am.  St.  Rep.  606.  note. 

'^^^.^N*^  ^  nts,  appearing  in  attorney-gen^ 

•*' .  "'       >  arsay.  are  inadmissible,  p.  186. 

^  "•  ..  917,  CHICAGO,  BTC.  R.  R.  T.  PRICE. 

.veer's   certificate,  made   conclusive   as  to   pay- 
^.Kahle  only  for  fraud  or  gross  error,  p.  196. 
.ed   in  United  States  v.  Gleason,  176  U.  S.  602,  20  S.  Ct. 
,    where    applied   to  extension  of  time  hy  engineer;  Ogden  ▼, 
LTnlted  States,  60  Fed.  727,  13  U.  S.  App.  616,  appUed  to  quality 
and   quantity  of  materials;  Pauly,  etc.,  Mfg.  Co.  v.  HemphiU  Co^ 
e2    ^ed.  704.   28  U.  S.  App.  481,  applied  where  taspector  was  to 
notify    contractor  of   deficiency  and  omitted  to  do  so;  Mundy.  ▼. 
Ix>iiisrnie,  etc..  R.  Co.,  67  Fed.  687,  81  U.  S.  App.  606,  collecting 
cases,  enforcing  contract  in  absence  of  fraud;  Blllott  ▼.  Missouri, 
etc..   By.,  74  Fed.  709,  712,  40  IT.  S.  App.  61,  mistake  of  inspector 
must   be  so  gross  as  to  Imply   bad  faith;  Crane  Elevator  Co.   t. 
Clark,  80  Fed.  708.  53  U.  S.  APP-  268,  where  architect  arbitrarily 
refuse   certlflcate,  contractor   in«y   ■"*  without  It;   Newman   ▼. 
United  States,  81  Fed.  126,  disallowing  recoTory  over  what  engi- 
neer estimated;  Michigan,  etc..  Supply  Co.  v.  Harris,  81  Fed.  931» 
54  tJ-  S.  App.  144^  applied  where  validity  of  bonds  to  be  purchaseil 
was   sw^mitted  to  counsel;    liOgansport  Gas  Co.   v.  Pep\i,  89  Fed. 
187,  construing  contract  olc  city  with  gas  company;  Covington  v. 
lilmerlck,  ^  Ky.  — ,  40  S.    W.  257,  applied  to  building  reservoir; 
WiUiams  ▼.  Chicago,  etc..    »y.,  112  Mo.  408,  34  Am.  St  Rep.  427,. 
20  S.  W.  ©40.  considering    matters  of  pleading  and  Proof  in  such 
contract;  Railroad  v.  Central  liomber,  etc.,  Co..  05  Tenn.  644,  645, 
32  S.  W.  636,  applied  to  determination  of  amounts  for  alterations* 
See  56  Am.  St  Rep.  315,  note. 

Distinguiahed  in  Central  Trust  Co.  v.  Louisville,  etc.,  Ry.,  70 
Fed.  284,  holding,  under  terms  of  contract  herein,  ttttum^  ot  engi- 
neer is  not  conclusive. 


188  U.  S.  157-185  Notes  on  U.  S.  Reports.  IMS 

718»  applied  to  salt  to  enforce  simple  omtrmct  debt  In  eq«ll|r;  Ostes 
T.  Allen,  149  U.  S.  459,  87  L.  806,  18  a  Ct  886^  dlsallavrtes  con 
tract  creditor  without  Judgment  to  sne  in  equity  to  set  aside 
fraadulent  conveyance;  Sheffield  Furnace  Ck>.  t.  Wltberow,  149 
U.  8.  580,  87  L.  866,  13  S.  Ct  989,  mechanic's  lien  must  be  enforced 
in  equity  In  Federal  court;  Rich  t.  Braxton,  158  U.  £L  408»  89  L. 
1082,  15  8.  Ot  1017,  equity  interferes  where  tax  deeds  are  prima 
facie  regular;  Bigelow  t.  Ohatterton,  51  Fed.  616,  10  U.  8.  App. 
267,  suit  to  determine  adverse  claim  to  unoccupied  land  In  Minne- 
sota should  be  in  equity;  Glapp  v.  Sjpokane,  58  Fed.  518,  disallow- 
ing suit  in  equity  by  mortgagee,  damages  being  adequate;  Fuller  v. 
Montague,  59  Fed.  217,  16  U.  8.  App.  891,  disallowing  suit  for  par- 
tition by  parties  without  title,  against  those  in  possession,  not 
connected  with  an  alleged  fraud;  Gunn  v.  Brinicley  Gar,  etc,  Mfg. 
Go.,  66  Fed.  384,  27  U.  S.  App.  779,  allowing  bill  for  account  cover- 
ing six  years,  coupled  with  fraudulent  entries;  Society  of  Shakers 
V.  Watson,  68  Fed.  737,  87  U.  8.  App.  141,  allowing  suit  against  un- 
incorporated society,  on  note  in  equity;  Waite  v.  (VNetl,  72  Fed. 
356,  retaining  bill  for  specific  perf<Minance  to  enforce  covenants  of 
lease;  Grether  v.  Wright  75  Fed.  747,  48  U.  8.  App.  770,  Stste  al- 
lowing injunction  for  illegal  taxes,  it  is  granted  in  Federal  courts; 
Darragh  v.  H.  Wetter  Mfg.  Go.,  78  Fed.  13,  49  U.  8.  App.  12,  cred- 
itor, without  Judgment,  may  aslc  for  receiver,  under  Arkansas 
statute;  Harding  v.  Ouice,  80  Fed.  164,  42  U.  S.  App.  411,  allowing 
bill  to  remove  cloud  of  irregular  tax  deed  under  State  decisious; 
Continental  Trust  Go.  v.  Toledo,  etc^  R.  Go.,  82  Fed.  661,  general 
creditors  cannot  intervene  In  suit  against  their  debtor's  debtor 
without  Judgment 

138  U.  S.  157-185.  34  L.  906,  COOK  v.  UNITED  STATES. 

Criminal  law.—  Act  of  1889  attached  "  No  Man's  Land  *  ts  east- 
em  district  of  Texas  for  punishment  of  offenses,  p.  174. 

Criminal  law.— Act  giving  jurisdiction  of  crimes  Includes  those 
previously  committed,  p.  180. 

Approved  in  Post  v.  United  States,  161  U.  8.  586,  40  L.  817,  16 
S.  Ot  613,  district  divided,  all  crimes  previously  committed  must 
be  tried  In  division  where  committed. 

Statutes  affecting  vested  rights  will  be  refused  rstrospectiv 
operation  unless  Intent  clearly  appears,  p.  181. 

Criminal  law.— 8ixth  amendment  relates  only  to  offenses  against 
United  States  committed  In  State,  p.  181. 

Approved  In  In  re  Ross,  140  U.  8.  464,  85  U  586,  11  8.  Gt  900. 
commitment  by  Consular  Court  in  Japan  need  not  be  by  grand 
Jury. 

Criminal  law.— Under  |  2,  art  3,  ol  Constitution,  Congress  nay 
direct  place  of  trial  of  previous  offenses,  p.  182. 


lOet  KotM  on  T7.  S.  Reports.  188  U.  8.  IflEMkSS 

ApproTBd  to  State  t.  Caldwell,  115  N,  O.  808.  20  S.  B.  526,  and 
Ex  parte  McNeeley.  86  W.  Ve.  96,  82  Am.  St  Rep.  841,  14  S.  B. 
440,  15  L.  R.  A.  230,  both  holdtog  art.  8,  i  2;  of  Constitution,  ap- 
plies to  Federal  coarts  only. 

OooiBtitntional  law.—  ProTlslon  against  ex  post  facto  laws  la  SMt 
violated  by  law  changing  i^ce  of  trial,  p.  188. 

ApproTed  In  Mnrphy  ▼.  Commonwealth,  172  Mass.  269,  70  ABk. 
St.  Rep.  271,  62  N.  B.  507,  48  L.  R.  A.  157,  snbsequent  statute  dis- 
allowing credits  to  prisoners,  as  under  statute  wh^i  crime  w^as 
committed,  is  ex  post  facto;  State  y.  Ktaigsly,  10  Mont  547,  26 
Pac.  1068,  substitution  of  prosecution  by  information  instead  of 
indictment  is  ex  post  facto;  People  v.  McDonald,  6  Wyo.  58e,  58a 
42  Pac.  18,  19,  29  L.  R.  A.  838,  839,  holding  repeal  of  prorlslon  al- 
lowing accused  to  secure  change  of  magistrate  on  preliminary  ex- 
amination is  not  ex  post  facto.    See  87  Am.  St  Rep.  695,  note. 

Criminal  law.—  Accused's  statements,  appearing  to  attorney-gen- 
eral's  reports  and  stated  to  be  hearsay,  are  Inadmissible,  p.  185. 

188  U.  8.  185-195,  34  L.  917,  CHICAGO,  ETC.,  R.  R.  t.  PRIOB. 

Contracts.— Bngtoeer's  certificate,  made  conclusive  as  to  pay- 
ments, is  attackable  only  for  fraud  or  gross  error,  p.  195. 

Approved  to  United  States  v.  Gleason,  176  U.  S.  602.  20  S.  Ct 

234,  where  applied  to  extension  of  time  by  engtoeer;  Ogden   v. 

United  States,  60  Fed.  727,  13  U.  S.  App.  616,  appUed  to  quality 

and  quantity  of  materials;  Pauly,  etc.,  Mfg.  Co.  v.  HemphiU  Co., 

62  Fed.  704,  28  U.  S.  App.  481,  applied  where  Inspector  was  to 

notify  contractor  of  deficiency  and  omitted  to  do  so;  Mundy.  ▼. 

Louisville,  etc.,  R.  Co.,  67  Fed.  687,  31  U.  S.  App.  606,  collecting 

cases,  enforctog  contract  In  absence  of  fraud;  BlHott  v.  Missouri. 

etc.,  Ry.,  74  Fed.  709.  712,  40  U.  S.  App.  61,  mistake  of  Inspector 

must  be  so  gross  as  to   imply  bad  faith;  Crane  Elevator  Co.   v. 

Clark,  80  Fed.  708,  68  U.  8.  App.  268.  where  architect  arbitrarily 

refuses  certificate,   contractor  may  sue  without  It;   Newman    v. 

United  States,  81  Fed.  126.  disallowing  recovery  over  what  engl^ 

neer  estimated;  Michigan,  etc..  Supply  Co.  v.  Harris,  81  Fed.  931» 

54  U.  S.  App.  144,  applied  where  validity  of  bonds  to  be  purchased 

was  submitted  to  counsel;  Logansport  Gas  Co.   v.  Peru.  89  Fed. 

187   construing  contract  of  city  with  gas  company;  Covington   v. 

Umerick,  -  Ky.  — .  40  S.  W.  257,  applied  to  building  reservoir; 

Williams*  V.  Chicago,  etc.,  Ry-.  112  Mo.  498.  34  Am.  St  Rep.  427, 

20  8.  W.  640,  considering  matters  of  pleading  and  proof  In  such 

contract;'  Railroad  v.  Central  L«umber.  etc.,  Co.,  95  Tenn.  544.  545. 

32  S.  W.  636.  appU^  ^  determtoation  of  amounts  for  alterations. 

See  56  Am.  St  Rep.  815,  note. 

Distinguished  to  Central  Trust  Co.  v.  Louisville,  etc.,  Ry.,  70 
Fed.  284,  holdtog,  under  terms  of  contract  herein,  esdmata  of  engl- 
neer  is  not  conduslva. 


188  U.  a  196-251  Notes  on  U.  S.  Report!.  1100 

188  U.  8.  196-223,  84  L.  876,  COBURN  t.  CBDAR  YAWMI  JjASD 
OO. 

Oomproznise  and  settlement.—  Held,  that  correspondence  rtiowed 
Intention  to  settle  all  claims  between  parties,  p.  221. 

Appellate  conrt  will  not  review  dismissal  on  petition  showing 
compromise,  no  objection  having  been  made  btiow,  p.  221. 

Approved  In  Perego  v.  Dodge,  163  U.  S.  164,  41  U  U6,  18  &  Ot. 
•78,  answer  being  treated  as  cross-pleading,  objection  to  affirma- 
tive relief  not  considered  on  appeal;  Book  v.  Justice  Min.  Oo^  58 
Fed.  831,  objection  to  absence  of  cross-bill  cannot  be  raised  whea 
Issues  are  determined  upon  evidence. 

188  U.  8.  223-225,  84  L.  966,  MILLER  v.  OLARK. 

Appeal  from  Judgment  sustaining  wiU  wiU  be  dismissed  where 
contestant's  Interest  is  less  than  $5,000,  p.  225. 

Approved  in  Clark  v.  Bever,  139  U.  8.  104,  85  L.  92,  11  8.  Ct 
471,  amount  for  which  Judgment  is  sought,  not  what  defendant 
estate  will  yield  determines  Jurisdiction;  Chapman  v.  Handley,  151 
U.  8.  446,  38  L.  228,  14  S.  Ct  387,  shares  of  distributees  not  Joined 
to  give  Jurisdiction;  Miller  v.  Clark,  47  Fed.  851,  and  &  C,  52 
Fed.  901,  both  Involving  same  case. 

138  U.  fi.  226-251,  34  U  941,  ST.  LCUIS  v.  RUTZ. 

AppeaL— Circuit  Conrfs  refusal  to  find  certain  facts  la  not  re- 
viewable, p.  241. 

Approved  In  Runkle  v.  Bumham,  153  U.  8.  225,  38  L.  697.  14  8. 
Ot  841,  findings  are  conclusive  if  any  evidence  to  support  them; 
Ahlhauser  v.  Butler,  63  Fed.  793,  24  U.  8.  App.  95,  question  of  neg- 
ligence of  attorney  Is  not  reviewable;  Dooley  v.  Pease,  88  Fed.  448, 
60  U.  8.  App.  251.  whether  special  finding  Is  In  accord  with  evi- 
dence is  not  reviewable. 

AppeaL— Mixed  questions  of  law  and  fact,  submitted  to  court 
without  Jury,  are  not  reviewable,  p.  242. 

Boundaries.— Riparian  rights  are  governed  by  local  law;  In 
Illinois  title  extends  to  middle  of  river,  p.  242. 

Approved  in  Hardin  v.  Jordan.  140  U.  8.  383,  35  L.  484,  11  8.  Ct 
812  (see  dissenting  opinion  In  140  U.  8.  402,  35  L.  440,  11  8.  Ct. 
838),  grantee  takes  to  middle  of  non-navigable  lake  in  Illinois; 
Shively  v.  Bowlby,  152  U.  8.  45.  38  U  348,  14  S.  Ct  564,  grant  by 
Congress  while  Cregon  was  a  territory  only  goes  to  high-water 
mark  of  river;  Grand  Rapids,  etc.,  R.  R.  v.  Butler,  159  U.  8.  93,  40 
L.  87,  15  8.  Ct.  993,  rule  Is  same  as  cited  case  in  Michigan;  St 
Anthony.  Falls  Water-Power  Co.  v.  Water  Commrs.,  168  U.  8.  364, 
42  L.  503,  18  S.  Ct  163,  following  State  decision  as  to  riparian 
rights  against  State;  Webb  v.  Demopolis,  95  Ala.  128,  18  8o.  293, 
21  U  B.  A  67,  Id  Alabama  right  extends  to  low-water  mark;  Oeoley 
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T.  Golden,  117  Mo.  61,  28  43.  W.  106;  21  L.  R.  A.  807  (see  diBsentins 
opinion  In  117  Mo.  64,  57,  59,  23  S.  W.  107,  106,  21  Ij.  R.  A.  306, 
809),  affirming  8.  C,  52  Mo.  App.  235,  grantee  of  United  States  la 
Missouri  takes  only  to  water's  edge;  Poynter  v.  Ohlpman,  8  X^tah, 
448,  450,  32  Pac.  692,  collecting  cases,  owner  on  lake  shore  In  Utah 
may  follow  recession  of  water  to  Its  edge.  See  27  Am.  St.  Repu 
00,  note. 

Deeds.— All  words  of  description  must  be  glTen  effect  If    po«. 
slble,  p.  243. 

Boundaries  change  with    gradual  change  in  course  of    stream; 
aliter  where  change  is  sudden,  p.  246. 

Approved  In  Wallace  v.  Driver,  61  Ark.  482,  488,  33  8.  W.  ©42, 
643,  31  li.  R.  A.  318,  319,  collecting  cases,  applying  rule;  Newell  v. 
Leathers,  50  La.  Ann.  168,  68  Am.  St.  Rep.  401,  23  So.  247,  consider- 
ing frontage  due  each  owner;  Rees  v.  McDaniel,  115  Mo.  162,  21 
S.  W.  915,  applying  rule  to  case  of  avulsion. 

Waters  and  watercourses.— Land  forming  In  river  bed  belongs 
to  owner  of  fee  In  bed,  p.  245. 

See  35  Am.  St.  Rep.  308,  310,  312,  note. 

ITavlgable  waters.—  Riparian  rights  include  rights  of  access  and 
wharflng  out,  p.  246. 

Approved  in  Rumsey  v.  New  York,  etc.,  R.  R.,  133  N.  T.  88,  28 
Am.  St  Rep.  606,  30  N.  E.  656,  15  L.  R.  A.  621,  owner  may  recover 
damages  of  railroad  depriving  him  of  access  to  water. 

Waters  and  watercourses.-  Land  formed  by  accretion  on  Illinois 
side  of  river  belongs  to  riparian  owner  there,  p.  248. 

States.— Middle  of  Mississippi  channel  Is  boundary  between 
Missouri  and  Illinois,  p.  249. 

Approved  In  Keokuk,  etc.,  Rrldge  Co.  v.  People,  145  111.  603,  34 
N.  B.  483,  middle  of  the  current  or  channel  of  commerce  is 
boundary. 

Municipal  corporation  cannot  acquire  land  by  accretion  If  it 
could  not  do  so  directly,  p.  250. 

"Waters  and  watercourses.— Title  by  accretion  is  title  by  opera- 
tion of  law,  which  each  State  determines  for  itself,  p.  250. 

Waters  and  watercourses.—  Right  to  accretion  to  island  cannot  be 
so  extended  lengthwise  as  to  prevent  access,  p.  250. 

See  35  Am.  St.  ReP«  813,  note. 

138  U.  S.  252-261,  34  L.  923.  WATERMAN  v.  MACKENZIE. 
Patent  monopoly  cannot  be  divided  except  as  provided  by  statute, 

p.  255. 

Patents.— Assignee  of  exclusive  right  sues  alone;  assignee  of 
undivided  shares  jointly  with  assignor;  patentee  snes  for  licensee, 
p.   2&& 
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AppcoTed  in  Pope  Mfg.  Oo.  t.  Clark,  46  Fed.  792,  patentee,  Bot 
licensee,  Bbovld  sae  for  infringement  and  injunction;  Bruati,  etc, 
Blec  L.  Oa.  T.  Thomaon,  ^c,  Blec.  Oo.,  48  Fed.  226,  licensee  may 
prima  fkcle  Join  licensor  as  party  plaintiff  against  its  will;  Bmsb 
Elee.  Co.  t.  California  Mec.  L.  Co.,  G2  Fed.  960,  061,  7  U.  8.  App. 
400,  affbrmlng  8.  0.,  40  Fed.  74,  grant  of  exclusive  license  carries 
taplled  authority  to  sue  in  owner's  name;  Bussell  t.  Kern,  58  Fed. 
888,  assignee  may  sue  for  infringement;  Van  Orden  t.  Mayor,  etc, 
€7  Fed.  888,  part  owner  cannot  sue  alone  for  infringement;  Moore 
Mfg.,  etc,  Oo.  V.  Oonk  Hanger  Co.,  00  Fed.  009,  holding  patentee 
most  be  jc^ed  as  complainant  in  the  agreement  herein;  Newton 
T.  Buck,  72  Fed.  770,  imder  grant  to  make,  use,  and  sell,  assignee 
may  sue  in  his  name;  Chauch^  t.  Par6,  7&  Fed.  287,  44  U.  8.  App. 
544,  disallowing  suit  by  licensee;  Wallach  v.  Wlgmore,  87  Fed.  469, 
exduslTe  licensee  is  necessary  party  in  suit  for  infringement  of 
trade  name. 

Bataats.— Whether  transfer  is  assignment  or  license  depends 
solely  upon  legal  effect,  p.  256. 

Husband  and  wlfto  may  contract  with  each  other  regarding  per- 
sonalty In  New  Jork,  p.  257. 

Bataats.—  Orantee  of  ezduslTe  right  to  manufacture  and  sdl  is 
BMre  licensee,  p.  257. 

Approved  In  Pope  Mfg.  Co.  t.  Oormully  Mfg.  Oo.,  144  U.  S.  251. 
88  Jm  4S6,  12  8.  Ot  642,  conveyance  of  all  right  to  i^atent  for  veloci- 
pedes, so  far  as  relating  to  seat,  is  a  license;  Rice  v.  Boss,  46  Fed. 
186,  conveyance  of  right  "  to  use,  make,  and  sell  rights  to  use,'*  is 
a  mere  license;  Brush  Elec  Co.  v.  California  Blec.  L.  Co.,  52  Fed. 
800,  7  U.  8.  App.  400,  exclusive  right  to  use  and  sell  within  8tate8 
named  is  a  license;  Union,  etc,  Signal  Co.  v.  Johnson,  etc,  8ignal 
Co.,  61  Fed.  048,  17  U.  6.  App.  600,  aflhrming  8.  C,  60  Fed.  23. 
grant  <rf  exclusive  right  to  make,  use  and  s^  is  not  au^orixed  by 
power  of  agent  herein;  Owatonna  Mfg.  Co.  v.  F.  B.  Fargo  &  Co.. 
94  Fed.  520,  under  similar  grant,  owner  is  necessary  party,  but 
may  be  brought  in  by  amendment;  Fort  Wayne,  etc.,  R.  R.  v. 
Haberkom,  15  Ind.  App.  481,  44  N.  E.  823,  grant  to  use  on  certain 
number  of  machines  is  license  merely;  Bclipse  Wind  Engine  Co.  v. 
Zimmerman  Mfg.  Co.,  16  Ind.  App.  400,  44  N.  E.  1116,  sale  of  non- 
exclusive right  is  not  "  sale  of  patent  right "  within  |  8130.  R.  8. 
Ind.  1804;  Paving,  etc,  Co.  v.  Prather,  58  Mo.  App.  400.  grant  of 
exclusive  right  to  use  process  within  city  is  an  assignment 

Chattel  mortgage  is  conveyance  of  personUty  to  secure  debt 
upon  condition  of  avoidance  by  payment,  p.  268. 

Approved  in  Topliff  v.  Topliff,  145  U.  8.  172,  36  L.  665.  12  &  Ct 
881,  also  applied  to  patent;  Waterman  v.  •8hipman,  180  N.  Y.  808, 
SOLO,  28  N.  E.  113,  114,  mortgage  subject  to  exclusive  license  to 
make  and  sell  patent,  gives  only  right  to  returns  to  mortgages. 
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GBbattel  mortgage  differs  from  pledge  in  that  title  passes,  p.  258. 

Approved    in  fiavings  Soc  ▼.  Multnomah  Co.»  169  U.  S.  429,  42 

Ia    805,   18   S.   Ct  395,  mortgages  of  real  estate  may  be  taxed  as 

realty;  Russell  y.  Kern,  58  Fed.  384,  allowing  suit  by  assignee  of 

patent;  Dole  v.  Hickey,  67  N.  H.  497,  32  Atl.  762,  mortgagees  retain 

XKwaeaslon   cLnd  talwe  profits,  in  absence  of  other  agreement. 

Patents. —  Hecord  of  mortgage  in  patent  office  passes  title,  pos- 
sesaion,  and   all  rights  in  patent,  p.  261. 

Approved  In  Waterman  v.  Shipman,  55  Fed.  884,  14  U.  S.  App. 
812,    arguendo. 

138  U.  «.  2©a-271.  84  L.  928,  BSARDSLOY  v.  BBARDSLET. 

ScLlea. —  Wliether  sale  is  executed  or  executory  depends  on  Intent 
^atbered  from  all  language  used,  p.  266. 

Galea- —  Property  does  not  pass  where  vendee  must  do  something, 
precedent  or   concurrent  p.  266. 

GcLlaa. — Statement  that  vendor  holds  for  vendee  is  executed  sale 
j^fUx   equitable  mortgage  for  security,  p.  267. 

Approved  In  Mlclis  v.  Stevenson,  22  Ind.  App.  478,  51  N.  B.  498, 
tiolding  sale  so  consummated  as  to  entitle  agent  to  commissions; 
Kabaley  v.  Haley,  15  Wksh.  682,  47  Pac.  24,  applied  where  bailee 
Bt  atock  agrees  to  hold  for  purchaser  and  deliver  on  payment  of 


Ocmtraots —  Olrcumstances  of  holding  stock  showed  joint  interest 
mid  not  Independent  ownership,  p.  270. 

188   tr.  S.  271-285,  84  L.  936,  NORTH  v.  PBTBRfl. 

Xnjtxnctloai  issues  to  protect  Innocent  purchaser  from  repeated 
attacbment   by  vendor's  creditors,  p.  281. 

Approved  in  Sumner  v.  Crawford,  91  Tex.  132,  41  S.  W.  996, 
trustee  to  sell  for  creditors  may,  hy  injunction,  compel  restoration 
at  goodm  nnTawfully  levied  upon. 

Trial.— A^fter  judgment  and  motion  for  new  trial,  omitted  ma- 
terial flndln^  niiy^  ^^  added,  P-  282. 

Approved  in  Thompson  v.  Connecticut  Mut  Life  Ina.  Co.,  189 
Ind.  362,  68  N.  B.  80i  special  findings  may  be  amended  before 
final  judgment  and  dnrlns  period  within  which  bill  of  exceptions 
could   be  aied. 

Distlngnlshed  In  Estill  v.  Irvine,  10  Mont  CM,  26  Pac.  1006, 
failure  to  find  on  material  Issue  requested  is  ground  f^^  reversal; 
-VV^uslMmiiith  V.  Orient  Ins.  Co.,  49  Neb.  606,  68  N.  W^  ^^  spedal 
finding  after  judgment,  without  notice  to  adverse  Par^y,  \s  void. 

gharlff  selaiiig  wrong  property  may  be  proceeded  a^alagt  without 
ielnlng  plalntur  la  atUcbment,  p.  284. 
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Diitlni^lshed  In  Martlii  y.  Baltimore,  etc.,  R.  R.,  IM  U.  &  601, 
88  L.  818,  14  6.  Ot  640,  objection  that  removal  was  not  te  time 
alkj  be  walyed;  Powers  y.  Chesapeake,  etc.,  Ry.,  160  U.  S.  98,  42 
It.  675,  18  6.  Ot  266,  and  Powers  v.  Chesapeake,  etc.,  Rj.,  66 
Fed.  182,  137,  138,  both  allowing  removal  immediately  after  dis- 
missal against  party  joined  to  prevent  It,  though  time  has  elapsed. 

OorporationB.— Service  of  process  upon  superintendent  of  foreign 
corporation  is  sufficient  in  Tennessee,  p.  305. 

188  U.  6.  806-312,  34  L.  961,  AMBS  v.  MOIR. 

Bankruptcy.— Fraud  In  contracting  debts  means  fraud  tm  feet, 
fnyolTlng  Intentional  wrong,  p.  311. 

Approved  in  Upshur  v.  Briscoe,  138  U.  6.  877,  84  U  965,  11  R. 
Ot  817,  arguendo. 

Oontraot  being  to  deliver  on  call,  debt  arises  only  upon  receipt 
of  goods,  p.  811. 

Appellate  court  wiH  presume  that  fraud  necessaxy  to  snppert 
verdict  was  found  by  jury,  p.  812. 

Bankraptcy.— Call  to  obtain  possession  of  goods  without  paying 
for  them,  is  such  fraud  as  will  prevent  discharge,  p.  812. 

188  U.  a  618-852,  84  L.  969.  UNITBD  STATBS  MORTQAOB  00. 
V.  aPBB^RY. 
Guardian  may.  In  Illinois,  mortgage  ward's  real  estate  with  mm- 
sent  of  court,  p.  ^9. 

Oourts.—  County  Court  in  lUinois  Is  one  of  record  and  of  original 
jurisdiction  in  appointing  guardian,  p.  862. 

Oourts.— State  statute  prescribing  jurisdiction  for  foredeiteg 
guardian's  mortgage  cannot  bind  Federal  court  p.  882. 

Mortgage,  to  be  valid,  need  not  reserve  right  of  redemptlea.  If 
statute  does  so,  p.  332. 

Courts.— Right  of  redemption  le  rule  of  property  followed  hf 
Federal  courts,  p.  338. 

Appeal.—  It  Is  presumed  that  court  In  allowing  guardian  la  ssrl- 
gage,  performed  duty  In  hearing  proofs,  p.  688. 

Usury. —  Ooiporation  limited  to  legal  rate  In  State  where  ereatad, 
may  take  legal  rate  where  loan  Is  made,  p.  335. 

Interest  on  bonds  executed  and  payable  In  UUnels  la  la  be  eaas- 
pnted  by  laws  of  that  State,  p.  838. 

Intereat  In  Illinois  Is  only  recoveitoble,  as  authorised  by  atatola* 
p.  838. 

Biterest— It  being  stipulated  that  payment  of  rtats  and  prin- 
cipal snail  reduce  lnt««st  diversion  restores  old  rate,  p.  848. 

Equity  will  not  Interfere  with  arrangement  whereby  debtor  ta  la 
pay  less  sum  on  condition,  otherwise  full  amount  p.  848c 
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ITsTiry. —  Agreement  to  make  interest  after  due  part  of  principal 
Im  not  usuriotis,  p.  350. 

Interest. —  Where  money  is  wrongfully  held  from  loan  as  inter- 
est. Interest  should  be  figured  on  amount  received,  p.  851. 

Xnterest. —  Debts  after  maturity  bear  stipulated  interest,  but 
merged  in   Judgment  bear  statutory  rate,  p.  351. 

Approved  In  Cairo  v.  Zane,  140  U.  fi.  143,  37  L.  680.  13  S.  Ot  8U. 
holding  CMMipons  of  city  bonds  bear  interest  after  maturity  in 
niinofs. 

188  U.  S.  SOSr-9Q0,  84  U  864,  ALBXANDBB  Y.  UNITED  STATB3S. 
OriTninal  law.~  Objection  to  method  of  challenging  must  be  made 
before  conviction,  p.  855. 

A^pproved  in  State  t.  Almy,  87  N.  H.  281.  28  Atl.  375,  22  L.  B. 
j^  T60,  liolding  objection  after  Judgment,  to  finding  of  degree  of 
confessed  murder  by  court  under  sUtnte,  too  Date;  United  SUtes 
▼.  Gongh,  6  Utah,  430,  82  Pac.  6^,  holding  objection  waived  where 
statute  required  instructions  to  be  written  down,  but  this  was  not 
done,  and  defendant's  counsel  were  present;  dissenting  opinion  in 
IJewlfl  V.  United  States,  146  U.  6.  379,  36  L.  1015.  13  iS.  Ct  139 
(dlBsentins  opinion  in  S.  C,  146  U.  S.  385,  36  L.  1017,  13  S.  Ct. 
1-41>,  boldlng  general  exception  at  time  sufficient  to  cover  erroneoxis 
metliod  of  challenging  Jurors;  Bram  v.  United  States,  163  U.  S. 
572,  42  Im  588,  18  S.  Ct  198,  aiguendo. 

CrfTnfnal  law. —  Bridence  of  threats  against  deceased  is  admissi- 
ble. In  court's  discretion,  where  circumstances  vague,  p.  857. 

Approved   in  Moore  v.  United  States,  160  U.  6.  60,  37  L.  997, 
14  &  Ot  27,  holding  trial  judge  has  discretion  to  admit  testimony 
tending  to   elucidate  particular  facts;  Thlede  v.  Utah,  159  U.  8. 
518»  40  U  242,  16  8.  Qt  65,  afOrming  fi.  0.,  11  Utah,  281,  89  Pac. 
947,  ^admitting  circomstandai  evidence  to  elucidate  facta  in  murder 
Cfuie;  Olune  t.  united  States,  159  U.  fi.  593.  40  U  270,  16  fi.  OL 
12^  admitting  telegrams  announcing  stoppage  of  trains  in  prose- 
eutfon  for   interference  with  mails;  Carver  v.  United  States,  164 
tr.  S-  ^^  41  L.  602,  17  S.  Ct  229,  admitting  dying  declarations  of 
murdered   woman;  Gregg   t.  Ballroad,  67  N.  H.  456,  41  ^tX,  278, 
liolding  price  of  stock  at   public  sales  best  evidence   of  marltet 
value,  and  evidence  of  remote  circumstances  is  inadmissible;  Spurr 
▼.  United  (States,  87  Fed.  TIO,  69  U.  &  App.  687.  arguen^io. 

Attorney  and  eUent.--OonsnltatioDS  with  attorn^  t,|  ^nme  ct 
employment  are  privileged,  p.  868. 

See  valuable  note,  66  Am.  St.  Bep.  287. 

Attorney.^  Bole  that  communications  to  facilitate  erime  ai«  n^ 
yrivUeged  la  inapplicable  ^vrhere  act  done^  pi  80OL 
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138  U.  8.  3ei-n365,  M  U  958,  GBUMPTON  v.  UNITBD  aXATBB. 

Appeal.— Whether  Terdict  was  contrary  to  eyldenco  cannot  be 
questioned  if  there  was  evidence  for  Jury,  p.  862. 

Approved  In  Moore  v.  United  States,  150  U.  a  82»  87  !«.  908,  14 
a  Ct  28,  Homes  t.  United  States,  170  U.  6.  218,  42  L.  1012.  18 
a  Ct  603,  MacDonald  v.  United  States,  63  Fed.  429,  24  U.  S.  App. 
25,  Anderson  v.  Territory,  —  Ariz.  — ,  56  Paa  717,  and  Hyde  t.  Ter- 
ritory, 8  OkL  72,  66  Pac.  852,  all  applying  role  and  affirming  judg- 
ment. 

Appeal.—  New  trials  are  In  discretion  of  court,  p.  868^ 

TrlaL — Statements  by  counsel  not  fully  Justified  by  evidence, 
do  not  vitiate  verdict,  but  exception  lies,  p.  864. 

Approved  In  Fish  Keck  Oo.  v.  Redlon,  7  Kan.  App.  06,  83  Pac 
78,  and  Allen  v.  Southern  Oal.  Ry.,  70  Fed.  876.  both  refortng  t» 
review  alleged  misconduct  of  attorney  where  no  exception  was 
taken. 

AppeaL— Delay  of  trial  for  witnesses  land  subpoenaing  at  gov- 
ernment's expense  are  discretionary,  p.  364. 

Approved  In  Isaacs  v.  United  States,  159  U.  6.  489,  40  L.  280, 
16  S.  Gt  52,  refusing  to  review  refusal  of  trial  court  to  grant 
continuance  on  account  of  absent  witness;  Goldsby  v.  United 
iStates,  160  U.  S.  78,  40  L.  844,  16  S.  Ct  218,  applying  rule  and 
refusing  to  review  action  of  trfal  court. 

188  U.  6.  865-^79,  84  U  981,  UPSHUR  v.  BRISGOB. 

Trust  Is  not  created  by  transfer  of  money  whereon  Interest  to  te 
be  paid,  p.  875. 

Bankruptcy.— "  Fraud "  preventing  discharge  means  positive 
fraud  Involving  Intentional  wrong,  p.  876L 

Approved  In  Ames  v.  Molr,  188  U.  S.  811,  84  L.  954,  11  8.  Ot 
812,  holding  debt  for  goods  fraudulently  obtained  after  insolvency, 
not  discharged. 

Bankruptcy.— Fiduciary  debts  not  discharged,  arise  out  of  fidu- 
ciary relation  existing  before  debt  contracted,  p.  875. 

Approved  In  Fleltas  v.  Richardson,  147  U.  S.  556,  87  L.  279,  18 
6.  Ct.  497,  holding  liability  of  husband  to  wife  for  her  paraphernal 
property  secured  by  mortgage  of  hto  estate,  extinguished  by  dis- 
charge In  bankruptcy. 

Bankruptcy.—  Widow  of  bankrupt  may  plead  discharge,  althoogk 
heirs  fall  to  do  so,  p.  879. 

138  U.  S.  380-389,  84  L.  984,  WADSWORTH  r.  ADAMS. 

Agent  falling  to  communicate  that  purchasers  wOl  pay  bmnts^  If 
pries  refused,  cannot  recover  commissions,  p.  88& 
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Api»t>Ted  In  ShsBffer  t.  Blair,  149  U.  S.  268,  37  L.  726,  13  S.  Ct 
S59,   applied  to  fraudulent  misconduct  of  land  agent. 

^rincipaJ.  and  agent.— Law  requires  strictest  good  faitb  on  part 
of  one  occupying  relation  of  confidence,  p.  389. 

Approved  In  M'Kinley  ▼.  Williams,  74  Fed.  102,  36  U.  <S.  App. 
740,  holding  agent  liable  to  principal  for  profits  obtained  by  acting 
In  <!omblnatlon  with  purchaser;  Hall  ▼.  Gambrill,  02  Fed.  38,  63 
H.  S.  App.  760,  refusing  compensation  to  agent  selling  land  at 
srrossly  inadequate  price;  Collins  v.  McClurg,  1  Colo.  App.  35G,  29 
Pac.  306,  refusing  commissions  to  agents  guilty  of  concealments 
and  misrepresentations;  Mullen  ▼.  Bower,  22  Ind.  App.  303,  53  N. 
B.  793,  refusing  commissions  to  real  estate  agent  where  subageut 
acted  with  iMlncipal  without  disclosing  relation;  Humphrey  v.  Bddy 
rrransportation  Co.,  lOT  Mich.  167,  65  N.  W.  14,  refusing  commis- 
aiona  to  assent  interested  and  acting  with  purchaser;  Colbert  y. 
Sliepberd,  89  Va.  411,  16  S.  B.  249,  holding  agents  to  sell  land  at 
aipreed  price  cannot  buy  for  themselves. 

138  U.  e.  S8G-397,  34  L.  987,  BROWN  ▼.  TROUSDALE. 

AppeeJ On  injunction  to  restrain  tax  levy,  validity  of  whole 

l>ond  issue  is  involved,  and  amount  governs,  p.  394. 

OietinguiBbed  in  Colvin  v.  Jacksonville,  156  U.  8.  460,  80  L. 
1054.  15  S.  Ot  867,  holding  in  suit  to  restrain  bond  issue  Jurisdic- 
tion la  determined  by  amount  of  complainant's  interest;  Wheless 
▼.  St.  Louis,  96  Fed.  869,  holding  several  owners  of  lots  cannot 
unite  to  make  up  JorlBdictional  amount  in  suit  to  enjoin  city  assess- 
ment. 

In  injunction  to  restrain  tax  levy  by  Judge  or  collection  by 
aberiif,  Jndge,  sheriff  and  bondholders  are  necessary,  p.  394. 

Approved  in  Gamble  v.  San  Diego,  79  Fed.  500,  holding  suit 
t>y  taxpayer  In  behalf  of  others  abates  similar  subsequent  suit; 
Meyer  v.  Ban  Diego,  121  Cal.  111»  ^^  ^™-  St  Rep.  30,  63  Pac.  437, 
41  r*.  R.  A.  765,  holding  in  suit  to  set  aside  city  contract  Involving 
bond  issue.  Judge  who  la  taxpayer  is  interested  and  disqualified; 
Karmington,  etc.,  Corp.  y.  Bank,  85  Me.  53,  26  Ati.  967,  arguendo. 

Removal  ig  not  allowable  of  suit  to  declare  intaUdlty  of  bonds 
beld  by  residents  and  non-residents,  p.  396. 

Approved  in  Torrence   v.  Shedd,  144  U.  S.  630,  86  L.  531,  12  S. 

Ct.  727,  holding  State  partition  suit  not  removable  by  non-resident 

mtervenop  claiming  plaintiff's  share;  Wilson  v.  Oswego  Twp.,  151 

U.  S.  67.  38  L.  76,  14  S.    Ct.  263,  holding  suit  to  recover  township 

bonds  from  depositary,  not  separable  and  removable  y^y  township; 

Sweeney  ▼.  Grand  Island,  etc.,  B.  Co.,  61  Fed.  6,  holding  suit  to 

enforce  mechanic's  lien  against  railroad  and  other  lienholders  not 

removable;  In  re  The  Jamecke  Ditch,  69  Fed.  170,  holaj^g  statutory 

suit  to  establish  drain  not  removable  by  some  of  the  remonstrants; 
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S|>rfnfer  ▼.  Bbeets,  115  N.  0.  S80,  20  S.  B.  471«  holdtng  rait  against 
sereral  ttenon  where  all  are  necessary  to  complete  relief,  net 
ssparable  or  remoTable. 

DUitlnguished  in  Gamer  ▼.  Second  Nat  BanlE,  06  Ped.  871,  hold- 
tng  mlt  against  several  non-resident  defendants  remoTmble  kr  <uij 
one  of  them. 

138  U.  8.  e07--«02,  84  L.  99U  BBAUPRB  ▼.  NOYBS. 

CMcrts.— Supreme  Oonrt  will  affirm  where  Federal  qnestion  did 
Qot  affect  correctness  of  decision,  p.  402. 

Approved  in  Walter  A.  Wood  Oo.  ▼.  Skinner,  180  U.  8.  297,  85  L. 
86,  11  S.  Ot  530,  applying  role;  Delaware  City,  etc,  Go.  ▼.  Hej- 
H>ld,  142  U.  6.  048,  35  L.  1144,  12  a  Ot  292,  and  0*NeU  ▼.  Vermont 
si4  n.  8.  830,  30  L.  457,  12  S.  Ct  098  (dissenting  opinion,  8.  C 
>4  U.  8.  30S,  88  L.  488,  12  8.  Ct  710),  Bnstis  ▼.  BoUes,  150  U.  8. 
49,  87  L.  1113,  14  6.  Ot  188,  Israel  ▼.  Arthor,  182  U.  a  802,  88 
^  478,  14  €.  Ot  580,  RnUand  R.  B.  ▼.  Oentral  Vt  R.  R.,  159  U.  & 
HI,  40  L.  289,  10  a  Ot  110,  Bacon  ▼.  Texas,  103  U.  fi.  227,  41  L. 
.40,  10  S.  Ot.  1081,  Blectric  Oo.  ▼.  Dow,  160  U.  S.  491,  41  L.  1089. 
t7  8.  Ot  640,  and  8eel)erger  ▼.  McOormicIt  175  U.  &  280,  20  a 
Ot  180,  all  applying  role  and  dismissing  writs  of  error. 

Oourts.—  Supreme  Oourt  will  not  reylew  8tate  court's  affirmance 
if  lowei*  court's  denial  of  new  trial,  p.  402. 

188  U.  a  408,  34  L.  993,  GHENBIY  ▼.  HUGHBS. 

A.ppeaL—  Writ  being  dismissed  by  plaintifl,  his  motion  to  wtt^ 
rttvr  transcript  from  flies  denied,  p.  408. 

Not  cited. 

188  U.  S.  404^14,  84  L.  993,  IN  RB  OOOPBR. 

Prohibition  to  District  Oourt  of  Alaska  granted  under  |  468,  R. 
a,  p.  414. 

Approved  in  In  re  Oooper,  143  U.  8.  494,  30  L.  289,  12  a  Ot 
467,  denying  prohibition  where  appeal  has  become  inefflcadoos 
through  neglect;  Lincoln,  etc,  Min.  Oo.  ▼.  District  Ot.  7  N.  Max. 
495,  490,  507,  38  Pac.  583,  587,  issuing  writs  of  prohibition. 

188  U.  a  414-124,  84  L.  1014,  OBNTRAL  TRUST  OO.  T.  KNBB- 
LAND. 
Kortgages.—  "  After-acquired  property  "  dauae  is  ralid  and  cor^ 
en  both  legal  and  equitable  titles,  p.  419. 

Approved  in  Wade  ▼.  Ohicago,  etc,  R.  R.,  149  U.  8.  841,  87  L. 
701,  18  a  Ot  898,  holding  railroad  bondholder  has  prior  lien  oo 
subsequently-completed  road;  Augusta,  etc,  R.  Oo.  t.  Battel  52 
Fed.  71,  2  n.  a  App.  409,  holding  mortgage  eoTers  land  held  under 
equitable  title;  Oolumbia  Finance,  etc,  Oa  ▼.  Kentucky,  etc,  Ry.« 
80  Fed.  798,  22  U.  8.  App.  54,  holding  railroad  OMrtgage  coTsn 
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•QteeqiMoUj-acqiilred  lease  of  another  railway;  New  York,  etc., 
Truat  Co.  T.  Oapital  By.,  77  Fed.  981,  holdlnf  mortgage  of  realty 
covers  after-acquired  fixtures;  8t  Joseph,  etc*  Depot  Co.  ▼.  Chi- 
cago, etc.,  Ry.,  89  Ped.  654,  60  U.  8.  App.  686,  holding  purchasei 
at  railroad  foreclosure  hound  to  pigr  rent  under  mortgagor's  con- 
tract for  depot;  Omaha,  etc.,  Ry.  ▼.  Wahaah,  etc.,  Ry.,  108  Mo. 
801,  18  6.  W.  1102,  holding  railroad  mortgage  covers  after-acquired 
land  and  hotel  erected  thereon. 

Distinguished  In  New  Bngland  R.  Co.  ▼.  Oamegte  8tetf  Co.,  75 
Fed.  66k  88  U.  8.  App.  401«  holding  mortgaged  railroad  may  dispose 
of  Income  as  though  mUncumhered. 

BailroaA  mortgage  ooTsrlog  road  hetweeo  known  termini  In- 
cludes terminal  facilities,  p.  419. 

Mortgage  of  after-acquired  property  is  suhject  to  liens  attached 
when  mortgagor  acquires,  p.  428. 

Approved  in  Bear  Lake  Irr.  Co.  ▼.  Garland,  164  U.  8.  15,  41  L. 
388,  17  8.  Ot  ll,glTing  priority  to  mechanics*  Uens  on  after-acquired 
property,  covered  hy  mortgage;  Hania  ▼.  Youngstown  Bridge  Co., 
90  Fed.  828,  62  U.  8.  App.  IM,  holding  first  mortgage  does  not 
corer  after-acquired  property,  mortgaged  to  party  furnishing 
money  for  its  purchase;  Wood  ▼.  Holly  Mfg.  Co.,  100  Ala.  852,  46 
Am.  8t  Rep.  66,  18  60.  964,  holding  ▼endor'a  lien  on  machinery, 
prior  to  mortgage  lien. 

Corporation's  ownership  of  stock  of  another  does  not  prevent 
creation  of  new  liens  upon  latter'a  property*  p.  428. 

Approved  In  Brldgena  ▼.  Dollar  Sav.  Bank.  66  Fed.  12»  holding 
certain  dealings  with  controlled  hank,  fraudulent 

188  U.  8.  425-48t  84  U  1069,  RU88BLL  t.  PC8T. 

AppeaL— Judgment  on  directed  Terdlct  will  be  rerened,  where 
there  waa  sufficient  erldence  for  Jury,  p.  426. 

Approred  In  Beatty  ▼.  Mutual,  etCn  life  Assn.,  76  Fed.  68,  44 
U.  8.  App.  527,  applying  rule. 

Tkmud.— Jury  ahonld  paaa  upon  OTidence  tending  to  ahow  that 
loan  was  to  promote  act  malum  in  an,  and  that  lender  baring 
notica,  participated  in  wrong,  p.  430. 

138  U.  8.  481-439,  84  L.  1019,  CASB  MFG.  CO.  T.  80XMAN. 

Xrldenoe.— Parol  Is  admissible  to  explain  doubt  as  to  meaning 
of  writing,  p.  488. 

ApproTed  in  Blake  t.  Pine  Mt.,  etc.  Goal  Co.,  76  Fed.  ti54,  48 
V,  8.  App.  490,  cooatming  contract  for  ssle  of  land;  Shields  r. 
Clifton  Hin  Lud  Co.,  94  Tenn.  141«  45  Am.  8t  Rep.  711,  28  8.  W. 
672,  96  L.  R.  A.  516,  and  MiUer  ▼.  Way.  5  8.  Dak.  474,  69  N.  W.  469. 
both  admitting  parol  proof  that  note  algned  by  officers  wms  note 
of  corporatSstt. 
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TrIaL— Ooart*e  findings,  sustained  hj  evidence,  are  conclnsiTe, 
p.  438. 

Oorporation.  cannot  repudiate  liability  for  acts  of  one  acting  as 
its  financial  manager,  p.  439. 

Approved  in  Glidden,  etc^  Varnish  Oo.  ▼•  Interstata  Nat  Bank« 
69  Fed.  922,  82  U.  S.  App.  654,  holding  notes  signed  hj  agent  having 
full  charge  of  business,  valid. 

138  U.  8.  439-460,  34  L.  1054,  SIMMONS  v.  8AUL. 

Judgments.—  Constitutional  provision  as  to  faith  and  credit  does 
not  preclude  inquiry  into  Jurisdiction,  p.  448. 

Approved  in  Comstock  v.  Herron,  55  Fed.  812,  6  U.  8.  App.  626» 
holding  Federal  court  will  give  same  credit  to  probate  Judgments 
as  Is  given  by  State  courts;  INjthe  v.  Hinckley,  84  Fed.  251,  re- 
fusing to  annul  State  decree  for  vrant  of  Jurisdiction,  appearing 
on  face  of  record;  Hekking  v.  Pfaff,  91  Fsd.  62;  60  U.  8.  App.  488, 
43  L.  R.  A.  619,  holding  State  court  without  Jurisdiction  to  awanl 
alimony,  against  defendant,  not  personally  served;  Kelley  v.  Kelley. 
161  Mass.  113,  42  Am.  St.  Rep.  391,  86  N.  E.  838.  25  L.  R.  A.  807. 
refusing  to  enforce  judgment  of  another  State  annulling  marriage, 
where  jurisdictional  facts  do  not  appear;  Wood  v.  Augustlns.  TO 
Vt  641,  41  Atl.  584,  applying  rale  in  action  to  enforce  judj;ment 
of  another  State;  St.  Sure  v.  LIndsfelt,  82  Wis.  849,  83  Am.  St. 
Rep.  52,  52  N.  W.  309,  19  L.  R.  A.  517,  and  n.,  holding  divorce 
by  court  of  foreign  countiy  null«  where  Jurisdiction  does  not 
appear;  Griggs  v.  Becker,  87  Wis.  317,  58  N.  W.  398,  enforcing 
Judgment  for  costs,  rendered  by  court  of  another  State. 

Courts.— In  Louisiana,  Parish  Courts  have  original,  sxcluslvo 
jurisdiction.  In  matters  of  succession,  p.  460. 

Approved  in  Garrett  v.  Boeing,  68  Fed.  56,  87  U.  8.  App.  42, 
holding  decree  of  Parish  Court  not  open  to  collateral  attack. 

Executors.— Granting  of  letters  is  conclusive  of  jurisdlcttonal 
facts,  p.  451. 

Pleading.—  Demurrer  admits  all  facts  well  pleaded,  p.  451. 

Courts.-  Parish  Court,  in  Louisiana,  has  Jurisdiction,  where 
party  dies  in  parish  with  estate  less  than  $500,  p.  451. 

Executors.— Inventory  may  be  directed,  and  administrator  ap- 
pointed, by  same  order,  under  Louisiana  law,  p.  452. 

Executors.— Appointment  of  administrator,  other  than  pobUe 
administrator,  is  not  attackable  collaterally,  p.  462. 

Approved  in  Garrett  v.  Boeing,  68  Fed.  59,  60,  87  U.  8.  App.  42. 
holding  decree  of  Louisiana  Probate  Court,  not  open  to  collateral 
attack;  Vinet  v.  Bros,  48  La.  Ann.  1267,  20  80.  606»  holding  csecu- 
tor's  acts  valid,  where  i^pointment  is  not  absolutely  void;  Ghilton 
V.  Union  Pac  Ry^  8  Utah,  51,  29  Pac  964,  aM>lylng  nUs  tai 
by  administrator,  for  wrongful  death  of  dscsdeot. 
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Bxecutow.— Article  1190.   Louisiana  Code,  does  not  require  no- 
tice of  sales  under  articles  1115  and  1167.  p.  4B3. 

Executors.— Informalities  as  to  notices,  advertisements,  etc., 
cannot  oust  Jurisdiction  already,  attached,  p.  463. 

A.pproYed  in  Ryan  v.  Staples.  76  Fed.  726.  40  U.  S.  App.  427, 
Holding  sale  to  satisfy  liens,  not  avoided  by  allowing  specific  lien 
to  share  in  general  proceeds;  Grevemberg  v.  Bradford.  44  La.  Ann. 
418,  423,  10  So.  790.  791,  holding  probate  sale  valid. 

l^ills.— Equity  will  not  entertain  suit  to  set  aside  probate  or 
administration,  for  fraud,  mistake  or  forgery,  p.  459. 

Approved  in  Mooney  v.  Hinds,  160  Mass.  471.  36  N.  B.  484.  re- 
tnning  to  set  aside  probate  decree  of  another  State;  In  re  Oilley. 
68  Fed-  986.  holding  proceeding  to  probate  will,  not  a  suit  "at 
common  law.  or  in  equity"  and  not  removable;  Nantahala.  etc.. 
Talc  Co.  ▼.  Thomas,  76  Fed.  63.  refusing  to  correct  description  of 
land  in  deed  given  on  probate  sale;  Stowe  v.  Stowe,  140  Ho.  603, 
41  S.  W.  954,  refusing  to  vacate  probate  of  will. 

Diatlngulshed  in  Walker  v.  Daly.  80  Wis.  228,  49  N.  W.  813. 
holding  foreign  probate  sale  of  land  as  property  of  person  not  the 
o^wner,  cannot  affect  claim  of  the  owner. 

138  U.  S.  461-464.  84  L.  1051.  IN  RE  GRAHAM. 

Criminal  judgment  must  conform  strictly  to  statute;  variation 

In   character  or  extent  of  punishment  is  fatal,  p.  462. 

Approved  in  Harman  v.  United  States,  50  Fed.  922,  In  re  Ohris- 

tian,  82  h'ed.  201,  and  In  re  Johnson,  46  Fed.  481.  all  discharging 
prisoner  sentenced  to  simple  imprisonment,  for  offense  of  which 
punishment  is  imprtsonment  at  hard  labor;  In  re  Pridgeon,  67  Fed. 
201,  discharging  prisoner  sentenced  to  hard  labor,  where  statute 
authorizes  only  fine  or  imprisonment;  Woodruff  v.  United  States. 
58  Fed.  768,  holding  sentence  of  imprisonment  void,  where  statute 
requires  fine  and  imprisonment. 

Btabeas    corptu    cannot    correct    judgment    Inflicting    ezcesslTe 
punishment*  which,  in  Wisconsin,  is  merely  error,  p.  462. 

Approved  in  in  re  Manning,  139  U.  S.  607,  36  L.  266,  U  S.  Ct 
625,  refusing  to  discbarge  prisoner  sentenced  by  judge  de  facto  of 
court  de  jure;  state  v.  Sheriff,  48  La.  Ann.  70,  55  Am.  St  Rep.  261, 
18  So.  958,  refusing  to  discharge  prisoner  sentenced  for  less  than 
minimum  prescribed  by  statute;  In  re  Taylor,  7  S.  Dak.  »»,  68 
Am.  St.  Rep.  846^  54  n.  W.  254,  46  L.  R.  A.  144,  and  n.  (see  con- 
curring opinion  in  S.  C,  7  S.  Dale.  397,  64  N.  W.  259,  45  L.  R.  A. 
168,  and  n.),  and  In  re  Fanton,  55  Neb.  706,  70  Am.  St  Rep-  *20, 
76  N.  W.  448,  both  refusing  to  discharge  prisoner  under  excessive 
sentence;  In  re  Roszcynlalla,  99  Wis.  536,  76  N.  W.  167,   Holding 
habeas  corpus  cannot  be  made  to  perform  functions  of   f^rlt   ot 
error.     6ee  56  Am.  St  Rep.  266^  note. 
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Conrta.— Bnpreme  Court  wlU  not  rererse  Stal 
teaalTc  panlBbment  !■  valid  so  far  as  authorise 
Approved  In  K  Am.  St.  Sep.  268,  note. 

138  D.  8.  464-488,  H  L.  lOM,  OLAT  T.  FIELD. 

Partnenblp.—  SurvlTor  contlnnlnc  with  reprei 
■■  not  liable,  aa  be  would  be  without  It,  p.  '172. 

Partner  aorvlvlng  mnet  aettle  np  bnalnesa 
time;  If  he  coDttone  be  la  liable  for  losaeo.  p.  4'i 

PartDMship.— Survivor  coutlniitng  plantation  i 
liable  tfx  loss  of  alaveB,  but  only  for  use,  p.  474. 

AppeaL— Dower  claim  is  not  excepted  In  ad 
Jurladictlonal  amonnt,  p.  4TS. 

flppnal  Joint  claim,  haaed  m  Joint  iQtereBt, 
diction;  dlatlnct  Intereata  cannot  be  Joined,  p.  47 

Approved  lo  Walter  t.  Nortbeaatem  R.  R.,  14' 
208k  IS  8.  Ct  300.  holding  Tederal  court  witbo 
enjoin  collection  of  tazee  under  distinct  assessi 
whlcb  amounts  to  |2,000:  Teiaa,  etc.,  Bj.  v.  Geni 
41  L.  IBl.  le  8.  Ct.  HOT.  holding  Federal  court  b 
salt  by  helra  to  recover  for  wrongful  death;  Sloui 
V.  Swenaon,  48  Fed.  625.  holding.  In  suit  by  bRQli 
tioa  of  tax  against  abareholders,  each  must  ch 
iimount:  Herbert  r.  Ralney,  64  Fed.  2C2.  holding 
tenanta  and  remaindermen,  anlug  to  prevent  li 
Jurisdiction;  Holt  v.  Bergevln,  60  Fed.  2,  holding 
for  labor  cannot  be  Joined  to  give  Federal  coui 
enforvw  lien;  Bueejr  v.  Smith,  67  Fed.  16,  holdli 
without  Jurisdiction  of  suit  by  creditor  of  decede 
unless  liability  of  each  exceeds  $2,000;  Smltbsoi 
Fed.  594.  holding.  Id  enlt  by  creditor  ot  nadooal  b 
Iiimgelf  and  others,  to  enjola  payment  of  dlvldf 
depends  on  amount  of  plalntlfTs  own  claim;  Whe 
96  Fed.  866.  holding  aeveral  landownwa  cannot  J' 
eral  court  Jurisdiction  to  enjoin  city  asseeameDt; 
Blakety  Mill  Co.,  20  Wash.  100.  64  Pae.  772,  hotdli 
tllTs.  having  distinct  claims,  cannot  combine  t( 
court  Jurisdiction. 

Distinguished  in  Nattonsl  Bank  t.  Allen,  90  Fe 
App.  123,  holding  Judgment  creditor,  whose  claim  Is 
can  Intervene  In  creditors'  bill,  where  Jurisdictton 

AppeaL—  Mother  and  aon.  uniting  to  recover  dor 
respectively,  cannot  Join  for  Jurisdiction,  p.  480. 

Erldenco  aliunde  Is  admissible  to  explain  latei 
words  "received  on  settlement  to  this  date,"  p.  4f 

Approved  In  Blake  t.  Pine  Ut..  etc..  Ooal  Co., 
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U.   S.  App.  4«0,  admitting  parol    explanation  of  contract  to  par- 
chase  land. 

138  U.  S.  483-485,  84  L.  1031.    BUNT  v.  SIERRA  BI7TTB,  WTC, 
MIN.   OO. 
Master    and  servant.— Servant    stopping  to   rest   In   mine,   with 
notice  of  danger,  assnmes  all  risk,  p.  485. 

Approved  in  Chicago,  etc..  Ry.  t.  Davla.  63  Fed.  63»  10  U.  S. 
A  pp.  422.  section-man  standing  In  front  of  car  on  down  grade  is 
ueg^Iigent;  Union  Pac.  Ry.  ▼.  Jarvl,  63  Fed,  69.  10  U.  S.  App.  439, 
collecting  cases,  question  of  contributory  negligence  of  miner  in- 
jured by  falling  wall,  is  for  Jury;  Minneapolis  ▼.  Lundin.  58  Fed. 
529.  19  U.  S.  App.  245.  dlsdllowing  recovery  for  sew^er  becoming 
unsafe  in  course  of  work,  through  negligent  fellow  servant;  Detroit, 
otc.  Oil  Co.  V.  Grable,  94  Fed.  77,  collecting  cases,  engineer,  with 
notice,  assumes  risks  of  being  caught  in  projections  on  fly-wheels; 
Ashland,  etc.,  Ry.  v.  Wallace,  101  Ky.  639,  42  S.  W.  747.  dangers, 
aot   defects  alone,  must  be  obvious  to  charge  servant. 

Trial. —  "Where  evidence  would  warrant  no  other  conclusion,  ver- 
ilU't  may  be  directed,  p.  485. 

Approved  In  Southern  Pac.  Oo.  v.  Seley,  152  TJ.  S.  156,  38  L.  390, 
14  S.  Ct.  533,  company  entitled  to  peremptory  Instruction  for  negll- 
trence  of  conductor;  Fowler  v.  Pleasant  Val.  Coal  Co..  16  Utah. 
:^55,  52  Pac.  596,  directing  verdict  for  defendant,  where  miner  sat 
under  hanging  wall,  with  notice  of  danger. 

Distinguished  In  Louisville,  etc.,  R.  Oo.  v.  Kelly.  63  Fed.  410,  24 
tJ.  S.  App.  103,  holding  question  of  negligence  In  coupling  cars, 
where  brakeman  knew  of  defect,  is  for  Jury. 

138  XJ.  S.  48eM95.  34  L.  1032,  BANNER  v.  MOUIVTON. 

"W'ills.— Devisees  of  land  fraudulently  sold  have  no  titie.  but 
only  right  to  disaffirm,  and  sue  to  set  aside,  p.  491. 

Equity  will  refuse  to  set  aside  administrator's  sale,  after  thir- 
teen years*  delay  on  part  of  devisees,  p.  495. 

Approved  in  Underwood  v.  Dugan,  139  U.  S.  383,  35  I/*  199,  11  S. 
Ot.  619,  dismissing  bill  for  great  lapse  of  time  herein;  Hammond 
V.  Hopkins.  143  U.  S.  250.  36  L.  145.  12  S.  Ot  427.  refusing  to  set 
aside  purchase  of  trust  property  by  trustee;  Ware  v.   Galveston 
City  Co.,  146  U.  8.  116,  36  L.  910.  18  S.  Ct.  38,  collecting  cases,  dis- 
allowing bill  to  set  aside  transfer  of  stock,  after  forty-three  years; 
F»enn  Mut.  Life  Ins.  Co.  v.  Austin,  168  U.  S.  698,  42  L.  631.   18  S. 
Ct.  228,  laches  rests,  not  only  on  lapse  of  time,  but  on  change  of 
circumstances,  or  intervening  rights;  Naddo  v.  Bardon,  51  Fed.  498, 
4  TJ.  S.  App.  642.  laches  not  excused  by  non-residence;  Holladay 
▼.  Land,  etc..  Imp.  Co.,  57  Fed.  792,  18  TJ.  S.  App.  80a  dlsaUowlng 
partnership  settlement  to  be  set  aside,  after  twenty-four  years,  par- 
ties  dead;  Kemp  v.  Nlckerson.  66  Fed.  683,  disallowing  bill  twenty- 
three  years  after   death    and   probate  of   will,  to  olrtain  distribn- 
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tion  M  though  intestate;  Nantahala,  etc.  Talc  Co.  ▼•  Thomas,  70 
Fed.  65,  disallowing  enforcement  of  equity  In  land,  after  tw^To 
years,  against  Innocent  parties;  Miles  y.  Vivian,  79  Fed.  858,  51 
U.  S.  App.  206,  delay  of  twenty  years  bars  suit  of  bondholder 
against  trustee,  for  falling  to  have  mortgage  recorded;  Loomls  ▼. 
Rosenthal,  S4  Or.  601,  57  Pac.  60,  changes  of  condition,  and  nineteen 
years'  delay,  bar  heirs  from  recovering  land;  Rogers  v.  Van  Nort- 
wick.  87  Wis.  429,  58  N.  W.  762,  delay  of  three  years  bars  Wn 
to  compel  transfer  of  stock  fraudulently  held;  Melms  v.  Pabst 
Brewing  Co.,  98  Wis.  174,  57  Am.  St.  Rep.  912,  66  N.  W.  624,  hold- 
ing heirs  delaying  four  years  after  majority  are  barred.  43ee  23 
Am.  St  Rep.  149,  151,  note. 

188  U.  S.  496-501,  84  L.  1012,  MISSOURI  ▼.  ANDRIANO. 

Courts.—  Supreme  Court  will  not  review  ruling  In  favor  of  claim 
based  on  dtlsenshlp,  under  act  of  Congress,  p.  499. 

Approved  In  McNulta  v.  Lochrldge,  141  U.  8.  380,  85  L.  79S,  12 
S.  Ct  12,  only  party  whose  right  Is  denied  may  appeal;  Boyd  v. 
Nebraska,  148  U.  S.  161,  86  L.  109,  12  S.  Ct  882  (see  dlssentin<: 
opinion  In  143  U.  S.  188,  86  Lr.  117,  12  S.  Ot  890),  ruling  by  State 
court  that  party  Is  not  eligible  to  office,  as  not  being  a  citizen  of 
United  States,  Is  reviewable;  Dower  v.  Richards,  151  U.  S.  666,  38 
Li.  308,  14  S.  Ct.  455,  State  decision  not  reviewable  on  questions  of 
fact;  Jersey  City,  etc.,  R.  R.  ▼.  Morgan,  160  U.  S.  298.  40  L.  432, 
16  S.  Ct.  278,  State  court  holding  silver  coin  was  legal  tender, 
cannot  be  reviewed;  Conde  v.  York,  168  U.  S.  650,  42  L.  614.  18 
S.  Ot  237,  dismissing  error,  where  statute  only  collaterally  In- 
volved; Brooklyn,  etc..  Ferry  Co.  v.  MacMahon.  166  U.  S.  718.  41 
L.  11^6,  17  S.  Ct  992,  Goodsell  v.  Delta,  etc.,  Co.,  166  U.  S.  71K 
41  L.  1186,  17  8.  Ct  993,  and  Fanners*  Bank  v.  Roselle,  172  U.  8. 
641,  19  S.  Ct  875,  both  dismissed  on  authority  of  dted  case; 
Whltten  T.  Tomllnson,  100  U.  8.  288,  40  L.  411,  16  8.  Ct  300. 
arguendo. 

138   U.    8.    501--509,    84    L.    1023,    LOUISVILIrB,    BTC^    R.    R.    v. 
WILSON. 
AppeaL— Vendee   at   foreclosure   subject  to  Uens,   may   appeal 
from  order  giving  priority,  p.  504. 

Distinguished  In  Chicago,  etc.,  R.  R.  v.  M*Oammon,  61  Fed.  775, 
18  U.  8.  App.  628,  purchaser  paying  In  full  cannot  be  required  to 
pay  claim  allowed  against  receiver,  after  confirmation. 

Railroads.—  **  Wages  of  employees  *'  given  priority  from  proceeds 
of  foreclosure,  do  not  Include  special  counsel,  p.  505. 

Approved  In  Finance  Co.  v.  Charleston,  etc^  R.  Co^  46  Fed.  428^ 
disallowing  priority  to  counsel,  over  bondholders;  Tod  ▼.  Kentucky 
Union  Ry.,  52  Fed.  247,  6  U.  8.  App.  186,  18  L.  R.  A.  812.  and  n^ 
contractors  supplying  laborers  are  not  laborers  within  mechanic's 
Uen  law  (tf  Kentucky;  Financo  Ca  v.  Charleston,  etc.,  R.  Co.,  62  Fe4L 
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r»  AUowlDf  payment  to  lawyer  receiving  fixed  wages;  Finance 
Oo.  T.  Oharleat<m,  etc^  B.  Go.,  52  Fed.  680,  disallowing  priority  to 
counsel  fee,  though  resulting  in  heneflt  to  bondholders;  Southern 
By.   V-  TlUett,  76  Fed.  609,  42  U.  S.  App.  173.  earnings  diverted  to 
mortgage  debt,   must  be  restored  for  necessary  repairs;  Frick  Oo. 
T.  Norfolk,  etc..   R.  Co..  86  Fed.  738,  57  U.  S.  App.  308,  one  laying 
track   and  wires  at  agreed  price.  Is  not  a  laborer,  within  Virginia 
lien  law;  Lewis  v.  Fisher,  80  Md.  144,  45  Am.  St.  Rep.  330.  30  Aa 
610.  26  L.  R.  A.  280,  attorney,  not  entitled  to  priority  under  Mary- 
land code,  allowing  three  months'  wages  to  employees;  Clark  ▼. 
Rennlnger,  89    Md.  71,  42  Atl.  929,  44  U  R,  A.  411.  party  cutting 
Rowing  timber,  to  be  paid  by  measurement,  is  no  laborer,  but  a 
contractor;   Central  Trust  C5o.   v.  Thurman,   94  Ga.   742.   20  S.   E. 
143.  arguendo.     See  54  Am.  St.  Rep.  415,  note. 

Seceivers. —  Parties  cannot  contest  receiver's  right  to  pay  claims 
grlven  priority,  p.  606. 

See  note  In   54  Am.  St.  Rep.  404. 

Mortgages. —  Attorney   is   entitled  to  priority    for  services  ren- 
dered receiver,  but  not  to  subsequent  creditors  or  debtor,  p.  507. 

Approved  In  St  Louis  Trust  Co.  v.  Biley,  70  Fed.  36.  36  U.  S. 
App.  100,  30  Liw  R.  A.  459,  claim  for  personal  Injuries,  caused 
before  receivership,  is  not  prior  to  mortgage  debt  in  earning  out 
of  receivership;  Gray  v.  Denhalter,  17  Utah,  317,  63  Pac  977,  hold- 
ing attorney  entitled  to  Hen  In  judgment,  given  on  foreclosure; 
Victor  Jdln-  Co.  v.  National  Bank.  18  Utah.  97,  72  Am.  St.  Rep. 
771,  66  Pac.  74,  attorneys  have  lien  on  judgment,  for  costs  ad- 
vanced.    See  64  Am.  St  Rep.  414,  note. 

138  U.  S.  eOO-613»  84  L.  1052,  KNEELAND  v.  AMERICAN  LOAJ«, 

ETC.,   CO. 
^iaJlroB,dJ9»—  Intervenors  in  foreclosure  allowed  rental  for  rolling- 
stock  while  held  by  receiver,  p.  510. 

Approved  In  Bosworth  v.  Terminal  R.  R.,  174  U.  S.  185.  19  S.  Ot. 
626,  Bo&worth  v.  Terminal  R.  Assn.,  80  Fed.  971,  63  U.   S.  App. 
306*,  and  Kneeland  v.  Foundry,  etc..  Works.  140  U.  S.  595,  596.  35 
L.  644,  545,  11  S.  Ct  858,  all  allowing  claims  for  necessary  supplied 
furnished  railroad,  out  of  fund  realized  on  foreclosure  sale. 

Appeal-— On  reversal  and  remand  of  equity,  cause,  with  order 
to  strike  out,  court  will  not  reopen  whole  case,  p.  512. 

Approved  in  Metcalf  v.  Watertown,  68  Fed.  864,  34  U.   S.  APP- 
107,   arguendo. 

Attorneys  must  use  respectful   language  In  briefs,   as    well  •• 
oral  argument,  p.  618. 

138  U.  S.  614-524,  34  L.  1026,  WII^I^^^^®  ▼•  UNITED  STATES. 

Public  lands.— Certifloatlon   of    1****   ^  Nevada,   under   act  ot 
1880,  passed  legal  title,  p.  51Q, 
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Approved  In  Iowa  R.  R.  Land  Oo.  ▼.  Davis,  102  lofra*  132,  71 
N.  W.  290,  holding  land  taxable  after  certiflcatiOD  to  State,  tmA 
conveyance  by  it. 

Equity  may  divest  either  legal  or  equitable  title,  in  separata 
actions,  p.  516. 

Equity  may  divest  title  acquired  by  fraud  or  mistake,  from  Ibp 
dividual  or  government,  p.  &17. 

Approved  in  Duluth,  etc,  R.  R.  v.  Roy,  173  U.  8.  500,  liO  8.  Ct. 
550,  United  States  v.  Reed,  53  Ped.  409,  United  States  v.  Uendy, 
54  Fed.  448,  449,  and  Germania  Iron  Oo.  v.  United  States,  165 
O.  S.  384,  41  L.  756,  17  S.  Ot  339.  affirming  58  Fed.  337,  19  U.  & 
App.  10,  an  cancelling  patent  to  land,  issued  by  mistake;  Stimson 
I>aud  Co.  V.  Rawson,  62  Fed.  430,  applying  rule  in  quieting  title 
to  land;  Garrard  v.  Silver  Peak  Mines,  82  Fed.  592,  enforcing 
equitable  title  of  patentee  to  land  omitted  from  description,  by 
mistake;  United  States  v.  Central  Pac.  R.  Co.,  84  Fed.  219,  can- 
celling patent  to  mineral  lands,  knowingly  purchased  as  agricul- 
tural lands;  EUesworth  v.  McCoy,  95  Ga.  48,  22  8.  B.  40,  main- 
taining bill  to  set  aside  deed  obtained  by  fraud. 

Equity.—  Bill  pointing  to  fraud,  and  also  mistake,  is  sustainable, 
although  only  latter  proved,  p.  517. 

Public  lands.— Although  secretary  cannot  refuse  to  certify  land 
he  may  delay  inequitable  proceedings,  p.  524. 

Approved  in  Knight  v.  United  States  Land  Assn.,  142  U.  8.  181« 
86  L.  961,  12  S.  Ct  264,  holding  secretary  can  set  aside  State 
survey,  and  do  justice  between  parties;  Michigan  Land,  etc.,  Co. 
V.  Rust  168  U.  8.  593,  42  L.  593,  18  S.  Ot  209,  affirming  S.  C,  68 
Fed.  167,  holding  land  department  can  determine  character  of 
lands  under  svramp-land  grant;  United  States  v.  Choctavr,  etc.,  R. 
Oc  8  Okl.  498,  499,  41  Pac.  760,  holding  approval  of  secretary 
•ot  necessary,  before  railroad  can  construct  line  through  IndiaB 
lands,  under  statute. 

188  U.  8.  625-528,  84  L.  1018,  CRESSET  v.  BiETER. 

State's  immunity  from  effect  of  laches  does  not  pass  to  creditor 
of  State,  suing  its  debtor,  p.  52a 

Approved  in  Puech  v.  Darot,  45  La.  Ann.  1282.  1283,  14  8a  71, 

arguendo. 

188  U.  &  529-636.  34  L.  1037,  BARNEY  v.  0ELRICH8. 

Idmitationa.— Under  New  York  statute  ''departs  from  and  r»> 
sides  out  of  State**  means  permanent  absence,  p.  586. 

Approved  in  Balkam  v.  Woodstock  Iron  Co.,  154  U.  8.  188,  38  U 
967,  14  8.  Ct  1014,  collecting  cases,  Federal  courts  follow  State 
iedsion  on  statute  of  limitations;  Campbell  v.  Haverhill,  155  U. 
8.  620,  89  L.  284,  15  8.  Ct  221,  State  limitaUons  apply  to  actions 
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at  l«w  for  Infringement  of  patents;  Lawson  ▼.  Adlard,  46  Minn. 
246,  48  N.  W.  1021.  statute  relating  to  attachment  of  non-residenta, 
means  actual  residence,  not  domicile;  Larson  y.  Aultman,  etc.,  Co., 
86  TVTa.  285,  39  Am.  St  Hep.  895,  56  N.  W.  916,  foreign  corpora- 
tlon  iB  ont  of  State,  so  as  to  stop  ronnlng  of  limitations;  Fair  t. 
I>iirant  90  Wis.  843,  63  N.  W.  275,  applying  rule  to  Wisconsin; 
Bedlleld  ▼.  Bartels,  139  U.  S.  700,  85  L.  818, 11  S.  Ct  686,  arguendo. 
IMstingnlshed  in  Bauserman  y.  Blunt,  147  U.  S.  653,  656,  87  Ia, 
818»  819,  13  S.  Ct  469,  470,  following  Kansas  decisions,  statute 
not  run  against  absentee,  retaining  residencs. 


138  tJ.  S.  587-562,  84  h.  997,  I4AWBBNOB  MFG.  00.  T.  TBNNBS- 
8BE  MFG.  00. 
trademarks.— Name  used  need  not  be  new,  but  it  must  point 
to  origin  or  ownership  of  article^  p.  646. 

Approved  in  Columbia  Mill  Go.  ▼.  Alcorn,  150  U.  S.  468,  87  L.  1146, 

14  8.  Ot.  152,  exclusive  right  to  use  of  word  **  Columbia "  cannot 

t>e    acquired;  Improved,  etc,  ^rup  Co.  t.  California,  etc..  Syrup 

00..  54  Fed.  177,  7  U.  S.  App.  588>  aUowln^  "Syrup  of  Pigs"  as  a 

trademark;  Illinois  Watch-Case  Go.  T.-Blsin,  etc.  Watch  Co.,  9i 

Fed.  669,  *•  Elgin  "  cannot  become  a  trmdemark;  Schmidt  ▼.  Brieg, 

3J00  OaL  078,  35  Pac  624,  22  L.  R.  A.  792.  *«  8arsaparllla  and  iron  '* 

eanAot  be  used  as  trademark;  Wilmer  ▼.  Thomas,  74  Md.  490,  22 

Atl.  404,  18  Ij.  B.  A.  882,  and  n.,  purchaser  from  acwlgnee  of  insol- 

^ent  corporation,  took  right  to  trademaA;  Oakes  ▼.  Candy  Co.,  146 

Mo.  899,  400,  48  S.  W.  468.  name  of  candy  "*  What  is  it,"  cannot  be 

exdvslTely  appropriated. 

Ctrademarks.— Generic  names,  or  such  merdy  deacrlptlTe  of  ar- 
ticle, cannot  be  used  as  trademai^  p.  547. 

Approved  In  L.  H.  Harris  Drug  Oo.  ▼.  Stucky,  46  Fed.  e25,  dia- 
allowing  "Cramp  Cure**  as  a  trademark;  California,  etc.,  SyroF 
Oo.  ▼.  Steams,  78  Fed.  816,  48  U.  &  App.  284,  88  U  R.  a.  6A. 
affirming  67  Fed.  1015,  dlaaUowing  ''Qyrup  of  Figs"  as  a  trada- 
mark;  Deering  Harvests  Co.  ▼.  Whitman,  etc,  Mfg.  Oo^  91  Fed. 
87a  379,  62  U.  &  App.  698,  694,  affirming  S.  0.,  86  Fed.  785,  stamp- 
ing of  letters  on  pieces  of  machinery,  Ui  presumably  to  identifJ 
same,  and  is  no  trademark;  Proctor,  etc  Oo.  ▼.  Qlobe  ReflnlniT 
Oo.,  92  Fed.  861,  refusing  to  enjoin  words  showing  auperiortty  ^^ 
popularlly.;  Dennison  Mfg.  Oo.  t.  Thomas  Mfg.  Co.,  94  Fed.  60^ 
disallowing  imitation  in  deecrlptiOD  of  qiudlty  and  aiae;  CL  ^• 
Simmons  Medicine  Co.  ▼.  Mansfield  Pmg  Co.,  88  Tenn.  119,  28 
B.  W.  174,  **  Simmons  Lirer  Medidne  **  cannot  be  used  as  s  trade- 


Dlstingnlshed  in  PHce^  ele..  Powder  Oow  t.  Fyfe,  46  fM.  80a 
enjoining  nae  of  word  "* cream**  referrlac  ^  baking  powder. 

TradeoDoark  Is  not  deprtred  of  protection,  by  ftet  tiiat  wide 
tiave  made  it  SndlcatiTe  oC  quality,  pu  547. 


138  U.  8. 552-562  Notes  on  U.  8.  Reports.     *  1120 

Trademaiic  is  not  infringed  by  use  of  letters  "^LL.**  so  sheet- 
ings, such  being  descriptlTe  of  quality,  p.  548. 

Approved  in  Lawrence  Mfg.  Co.  ▼.  JanesyiUe  MiUsi,  188  U.  8. 
660,  34  L.  1008,  11  S.  Ct.  404,  involying  same  matter. 

Trademarks,—  Irrespective  of  trademark,  unfair  and  fraudulent 
imitation  will  be  enjoined,  p.  649. 

Approved  in  Brown  Chemical  Co.  v.  Meyer,  139  U.  8.  544,  86  I* 
249,  11  8.  Ct  627,  disallowing  injunction  herein;  Singer  Mfg.  Ca 
V.  June  Mfg.  Co..  163  U.  S.  188,  41  L.  125,  16  S.  Ot  1009,  party 
may  use  name  by  which  sewing  machine  with  expired  patent  has 
become  known,  but  must  indicate  the  different  manufacture;  Carls- 
bad V.  Tibbetts,  51  Fed.  856,  857,  enjoining  false  representation 
of  goods,  as  from  Carlsbad;  liePage  Ca  v.  Russia  Cement  Co.,  51 
red.  948,  944,  946.  5  U.  8.  App.  112,  17  L.  R.  A.  355,  356,  357.  Meyer 
V.  Dr.  B.  L.  Bull,  etc..  Medicine  Co.,  58  Fed.  887,  18  U.  8.  App. 
372.  PiUsbury  v.  Pillsbury,  etc.,  MUls  Co.,  64  Fed.  845,  24  U.  & 
App.  396,  and  Stuart  v.  F.  G.  Stewart  Co.,  91  Fed.  247,  63  U.  8. 
App.  568,  all  enjoining  use  by.  party  of  his  own  name;  Cleveland 
8tone  Co.  v.  Wallace,  52  Fed.  •^8,  collecting  cases;  Centaur  Co.  v. 
Neathery,  62  U.  8.  App.  571,  Rains  v.  White,  —  Ky.  — ,  52  8.  W. 
971,  and  Van  Horn  v.  Coogan,  52  N.  J.  Eq.  383,  28  Atl.  789,  all 
enjoining  imitation;  Genesee  Salt  Co.  v.  Bumap,  78  Fed.  821,  €8 
U.  S.  App.  243,  manufacturer  must  not  use  name  of  place  in  a 
manner  to  Imitate  label  of  another;  N.  K.  Fairbank  Co.  v.  Bell 
Mfg.  Co.,  77  Fed.  870,  45  U.  8.  App.  190,  8chmidt  v.  Brieg,  100 
OaL  679,  35  Pac.  625,  22  L.  R.  A.  793,  and  Fischer  v.  Blank,  188 
N.  T.  252,  33  N.  E.   1041,   all   holding  test  Is  whether  ordinary 
buyer  is  deceived;  Gorham  Mfg.  Co.  v.  Bmery,  etc.,  Dry-Goods  Oou, 
92  Fed.  778.  fraudulent  intent  is  necessary,  and  notice  should  be 
given;  Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co^  94  Fed.  666»  collect- 
ing cases,  enjoining  colorable  imitation  tn  description  of  quality  or 
size;  Illinois  Watch-Case  Co.  v.   Elgin,  etc..  Watch  Oo.,  94  Fed. 
670,   collecting  cases,   suits  in  such  cases  only   maintainable    In 
Federal  courts,  where  citizenship  is  diverse;  C.  F.  Simmons  Medi- 
cine Co.  V.  Mansfield  Drug  Co.,  93  Tenn.  182,  136,  28  8.  W.  178,  179. 
Imitation,  deceiving  ordinary  purchaser,  is  enjoined,  though  differ- 
ence  readily  seen  when  placed  side  by  side;  Fish  Bros.  Wa^on 
Oo.  V.  La  B^e,  etc..  Works,  82  Wis.  563.  33  Am.  8t  Rep.  79,  59 
N.  W.  599,  16  L.  R.  A.  459,  allowing  use  of  picture  of  flsb    to 
designate  his  name. 

188  U.  8.  662-662,  34  L.  1006,  LAWRENCE  BiFG.  OO.  T.  JANB8- 
VILLB  COTTON  MILLS, 
■quity.— Where  party  returns  to  have  former  decree  enforced, 
court  may.  re-examine  decree  and  refuse  rdlef,  p.  561. 

Approved  in  Comptoo  t.  Jesup,  68  Fed.  294,  315,  81  U.  8.   Afppc 
486,  approving  rule,   but  certifying  questioos  to  Suprssse  Ooort; 
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Wbeeler  ▼.  Eldred,  121  Oal.  80,  66  Am.  6t  Rep.  22,  58  Pac  482, 
code  proTisloD  as  to  enforcement  of  jndiroient  after  fire  years 
leares  it  to  discretion  of  court;  Title,  etc.,  Oo.  ▼.  Shallcross,  147 
Pa.  St.  490,  applied  on  bill  to  compel  satisfaction  of  mortgage 
and  Judgment. 

£>lstin£rul8bed  in  Buchanan  ▼.  KnoxviUe,  etc,  R.  Oo^  11  V^d. 
335,  87  U.  8.  App.  499,  decision  as  to  Immunity  from  taxatloii,  con- 
dmiTe  on   State. 

JudsmezLt;.— Where  prior  decree  was  taken  by  conftsnt,  court 
need  not  consider  It  as  res  adjudlcata,  p.  662. 

Approved  in  Alabama  Nat.  Bank  y.  Mary  Lee,  etc.  Rj^  108 
Ala.  298,  19  So.  409,  appointment  of  receiver,  In  collusive  suit,  may 
be  attacked  by  original  bill  or  intervention;  Bank  v.  Commissioners, 
119  N.  O.  228,  25  S.  E.  970,  84  L.  R.  A«  490,  dlsaUowlng  consent 
judgment  against  municipality,  for  void  subscription  to  railroad; 
dissenting  opinion  in  Oakland  v.  Oakland  Water  Front  Co.,  118 
Gal.  228,  50  Fac.  303,  majority  holding  dismissal  of  suit  to  set  aside 
iprant,  not  res  Judicata. 

188  U.  S.  562-573,  34  L.  1040,  SCHELL  v.  PAUOHB. 

Customs. —  Protest  found  In  proper  repository.  Is  presumed  prop- 
erly served,   p.  565. 

Officers  are  presumed  to  act  according  to  custom,  p.  565. 

Customs. —  Papers  attached  are  considered  as  unit;  e.  g.,  protests 
pasted  and  signed  once^  p.  566. 

Approved  In  United  States  v.  Barber,  140  U.  fi.  168,  35  U  888,  11 
8.  Ot.  761,  applied  to  depositions  attached  together,  as  to  payment 
of  fees. 

Customs.—  Mere  brevity,  will  not  Justify  disregarding  Intelligible 
protest,  p.  5G9. 

Approved  in  Heinze  v.  Arthur,  144  U.  8.  34,  86  Ij.  335,  12  tL  €7t 
606,  applied  to  protest  against  customs  charges;  United  States  v. 
Salambler,  170  U.  S.  627,  42  L.  1170,  18  S.  Ct  774,  holding  form 
of  protest  sufficient,  under  act  of  1800;  In  re  Hoodlette,  48  Fed. 
546,  importer  objecting  to  additional  duty,  need  not  point  out  error 
in  original  classification. 

Customs.-*  Protest  signed  and  attached  to  invoice  Is  valid,  though 
not  dated,  p.  569. 

Customs.— Collector's  failure  to  record  protest,  cannot  prejudice 
importer's  rights,  p.  569. 

Statutes.— Judicial  interpretation  under  which  rights  have  beea 
acquired,  should  not  be  disturbed,  p.  572. 

Customs —  General  practice  of  receiving  prospective  pcotsali  wfll 
bo  recognlBed,  although  statute  raqnlrsa  wgecA^t^  p.  972. 

vouxi-n 
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Approved  In  Barney  ▼.  Rlckard,  157  U.  8.  866.  30  L.  TS5,  16  & 
Ct  647,  arguendo. 

Statutes.— Ck)ntemporaneou8  construction  of  ambiguous  statute 
by  executive  officers,  controls,  p.  572. 

Approved  in  Heath  v.  Wallace,  138  U.  S.  582»  34  Lu  1068,  U  S. 
Ot  384,  applied  to  construction  by  interior  department  on  swamp 
lands;  The  Eclipse,  53  Fed.  279,  applied  to  construction  by  secre- 
tary of  treasury,  as  to  act  respecting  advancement  of  seamen's 
wages;  Grossett  v.  Townsend,  86  Fed.  012,  following  constructioo 
of  treasury  officers,  as  to  shipping  law  of  1805;  France  ▼.  Ooonor, 
8  Wyo.  463,  27  Pkc.  575,  following  construction  of  act  of  OongreM 
by  jurists  and  legislators  of  territories. 

Distinguished  in  The  J.  D.  Peters,  78  Fed.  876,  66  U.  8.  Ap^ 
721,  refusing  to  follow  ruling  of  secretaiy  of  treasury,  in  absenc* 
of  ambiguity. 


138  U.  S.  573-587,  34  L.  1063,  HEATH  v.  WAXI4ACB. 

Public  land  not  designated  as  swamp  may.  be  shown  such  by 
State;  designation  binds  United  States,  p.  570. 

Public  lands.— Swamp-land  act  of  1866   should  be  strictly 
strued  in  favor  of  United  States,  p.  580. 

Public  lands  described  as  "  subject  to  periodical  oTerflow  ** 
not  be  certified  as  "  swamp  lands,"  pp.  580-584. 

Statutes.—  Contemporary  construction  by  executive  officers  is  en- 
titled to  great  respect,  p.  582. 

Approved  in  Orchard  v.  Alexander,  157  U.  6.  383,  30  L.  741,  IS 
8.  Ot  680,  apply  to  right  of  land  department  to  review  action  at 
registen  and  receivers. 

Public  landm.—  Field  and  descriptive  notes  form  part  of  smrcj, 
p.  683. 

Bvldence.— Courts  take  judicial  notice  of  official  statements  of 
head  of  executive  branch,  relating  to  records,  p.  684. 

Approved  in  dissenting  opinion  in  United  States  v.  Freight  Amn^ 
166  U.  8.  864,  41  L.  1066,  17  8.  Ot  568,  minority  taking  judicial  no- 
tice of  report  of  Interstate  commerce  commission. 

Public  lands.— Land  department's  decision,  as  to  what  ais 
*"  swamp  lands,"  is  conclusive,  in  absence  of  fraud,  p.  686. 

Approved  in  Harden  V.  Northern  Pac.  R.  R.,  154  U.  S.  828,  88 
L.  1002,  14  8.  Ot  1038,  applied  to  grant  reserving  mineral  lands; 
McOormIck  v.  Hayes,  150  U.  8.  345,  40  L.  175,  16  8.  Ot  41,  dis- 
allowing parol  evidence.  In  opposition  to  decision  of  officers:  John- 
SOD  V.  Drew,  171  U.  8.  100,  18  S.  Ot  802,  applied  to  decision  of 
land  department  as  to  whether  or  not  party  was  in  possession; 
Buena  Vista  Petroleum  Oo.  v.  Tulare  Oil  etc.,  Oo.,  67  Fed.  220, 
certification  of  lands  by  Interior  department  where  act  excludes 
mineral  lands,  is  conclusive  that  they  are  not  mineral;  United  States 
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▼.  Winona,  etc^  R.  Ck>.,  07  Fed.  967,  058,  32  XT.  S.  App.  272,  collect- 
tag  cases,   patoits  granted  through  mistake  of  law  are  voidable 
merely,  but  convey  title;  New  Dunderberg  Mln.  Oo.   v.   Old.   79 
Fed.  604,  40  U.  S.  App.  210,  211,  Judgments  of  land  department 
within  its  Jurisdiction,  are  impregnable  to  collateral  attack;  North- 
ern Pac.  Ry.  V.  Soderberg,  86  Fed.  50.  court  will  not  determine  in 
a<)vance  of  decision  by.  land  department,  whether  land  is  mineral; 
Saunders  ▼.  La  Purlslma.  etc..  Co.,  125  Oal.  105,  166,  57  Pac.  659, 
applied  to  decision  of  land  department  as  non-mineral  character 
of  school  section,  and  absence  of  exceptions  in  act  of  1863;  Parsons 
T.  Venzke,  4  N.  Dak.  460,  469,  60  Am.  St  Rep.  673,  681,  61  N.  W. 
1038,  1041,  applied  to  matters  of  fact  Involved  In  cancellation  of 
entry. 

EHstlngulshed  in  Burfennlng  v.  Chicago,  etc.,  Ry.,  163  U.  S.  323, 
41  I*.  176,  16  8.  Ot.  1019.  holding  where  tract  of  land  is  reserved. 
patent  therefor  by  land  department  is  invalid;  Garrard  v.  Silver 
Peak  Mines,  82  Fed.  584. 

Courts.— Federal  courts  follow  State  decision  as  to  whnt  con- 
stitutes segregation  survey  under  State  law,  p.  587. 

138  U.  8.  587-595,  84  L.  1091,  DUCIE  v.  FORD. 

Trust  results  in  favor  of  one  actually  paying  for  property  takeh 
in   another's  name,  and  Is  provable  by  parol,  p.  592. 

Approved  in  M'Kinnon  v.  M'Kinnon,  46  Fed.  720,  holding  no 
proof  of  payment  at  time  to  raise  trust;  M'Elroy  v.  Swope,  47  Fed. 
386.  where  one  puts  up  money  and  takes  title  under  agreement 
to  give  another  one  half,  there  is  no  resulting  trust;  Walcott  v. 
\^atson,  53  Fed.  435,  holding  testimony  insufficient  to  establish 
trust;  In  re  Rlcker,  14  Mont  179,  35  Pac.  965,  29  L.  B.  A.  652, 
and  n.,  where  trustee  uses  trust  funds  In  part  payment  of  lands, 
giving  compound  interest,  no  trust  results  to  the  heir. 

Trust.—  Resulting  trust  cannot  be  shown  by.  parol,  unless  whole 
amount  paid  when  deed  taken,  p.  592. 

Approved  in  Mullw  v.  Buyck,  12  Mont.  368,  30  Pac.  390,  allega- 
tion that  the  entire  property  was  purctiased  with  money  of  this 
defendant,  la  sufficient. 

-^TBXLdB,  statute  of.—  Possession,  to  take  case  out  of  statute,  must 
be  new  possession,  under  contract,  p.  594. 

Miscellaneous.—  Cited  in  St  Louis  Mln.  Oo.  v.  Montana  Mlo*  C^** 
171  tF.  S.  656,  19  S.  Ct.  63,  holding  cited  case  assumed  validity  ot 
contract  to  transfer  mining  claim  after  location. 

1S8  U.  S.  506-616,  34  L.  1102,  NEW  ORLEANiS  v.  OAINES. 

Courts — Right  of  one  subrogated  to  claims  of  another,    t®  •'*® 
In  Federal  court,  is  unaffected  by  latter's  citizenship,  p.  60B. 

Subrogation  is  not  assignment,  but  arises  by  operation   of  ^*^' 
p.  606. 
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Courts.—  BepresentttlYes  stand  In  own  citlsensblp  In  determtB> 
Inf  Federal  Jurisdiction,  p.  60a 

Approved  in  Shirk  ▼.  La  Fayette,  62  Fed.  858,  applied  to  tmstee; 
fimitb  T.  RackliiTe,  87  Fed.  968,  50  U.  S.  App.  434,  only  wbere 
jurisdiction  of  Federal  courts  depends  on  diverse  dtixensbip  is 
dtisenship  of  receiver  of  corporation  material. 

Courts.— Wliere  State  or  governor  is  mere  nominal  party,  real 
parties  determine  jurisdiction,  p.  606. 

Appeal. —  Wbere  equity  decree  is  reversed  and  remanded  for 
diminution  whole  case  is  not  reopened,  p.  607. 

Approved  In  PuUmnn^s.  etc.,  Car  Co.  v.  Washburn,  66  Fed.  707, 
judgment  cannot  be  collaterally  attacked  because  voidable  on  writ 
of  error. 

Vendor  and  purchaser.—  Purchaser  with  knowledge  of  vice  hi 
grantor's  title  may  recover  on  warranty  in  Louisiana,  p.  608. 

Principal  and  surety.— Discharge  of  principal  does  not  relieve 
surety,  p.  610. 

Subrogation.—  Defendant  cannot  object  that  plaintifTs  predeces- 
sor in  right  died,  and  suit  was  not  revived,  p.  611. 

Judgment  after  defendant's  death  may  be  entered  nunc  pro  tune 
of  date  prior  to  death,  p.  612. 

Approved  in  Elliott  v.  Bastian,  11  Utah.  462,  40  Pac.  715,  col- 
lecting cases,  proper  remedy  is  to  have  judgment  set  aside  within 
statutory  time. 

Api>eal. —  Objection  that  bill  was  not  revived  after  death  can- 
not be  made  after  appeal  and  remand,  p.  612. 

Actions.— Claims  for  price  of  lands  and  for  rents  against  war> 
rantor  may  be  separated,  p.  613. 

Actions.—  Objection  to  splitting  action  should  be  made  early  In 
proceedings,  p.  614. 

Covenants.—  In  Louisiana  one  not  claiming  as  onconditiohlai  heir 
is  not  estopped  by  ancestors'  warranty,  p.  614. 

Judgment.— Defendant  pleading  decree  in  bar  of  anoth^  suit  la 
not  thereby  estopped  as  to  amount  named,  p.  616. 

Miscellaneous—  Cited  in  Succession  of  Gaines,  46  La.  Ann.  690,  IS 
6o.  82,  involving  same  case. 

138  U.  S.  617-623,  34  L.  1083,  TROY  LAUNDRY  MACHINBRY  Oa 
V.  DOLPH. 
Damages.— Where  subordinate  provisions  of    contract    ara    la- 
definite,  court  cannot  substitute  equivalents,  p.  622. 

Approved  In  Brush,  etc.,  Electric-Light  Co.  v.  Brush  Electric  Co., 
49  Fed.  7,  disallowing  damages  for  violation  of  exclusive  agency 
to  sell  patent  till  shown  that  sales  were  mada  by  othera. 
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Damages  for  breach  of  agreement  to  allow  manufactoro  mt  Ma- 
chines at  price  bid  In  open  competition  are  too  IndsAnlto;  onlf 
nominal  damages  glren,  p.  €22. 

Approved,  arguendo,  In  Oliver  t.  GUmore,  52  Fed.  566,  and  United 
States  ▼.  Addyston  Pipe,  etc,  Oo.,  86  Fed.  282,  64  U.  &  App.  T47. 

138  U.  fi.  623-685,  34  tu  1080,  GOBMIiBY  T.  BUNYAN. 

Appeal.— Allowance  of  additional  i^ea  or  amendment  Is  dlscrS' 
tlonary,  p.  681. 

Approved  bi  Hlcklin  ▼.  Marco,  56  Fed.  552,  15  U.  &  App.  66^ 
in  absence  of  eontraiy  showing,  It  Is  assumed  that  leave  was  given 
to  dismiss  as  to  a  partlcnlar  party. 

Pleading  note  as  indorsed  payable  to  executor  instead  of  de- 
ceased is  tecbnlClil  variance  curable  by  amendment,  p.  631. 

Deposition  Is  not  Invalidated  by  Incorrect  heading  of  notice  and 
by  taking  before  unauthorised  notary*  P-  682. 

Approved  In  United  States  v.  Fifty  Boxes,  etc,  of  Lace,  92  Fed. 
604,  failure  of  commissioner  to  certify  examination  was  subscribed 
by  the  sworn  Interpreter,  where  such  is  the  fact,  is  Immaterial. 

Executors.—  *'  L.  S."  on  copy  of  letters  testamentary  show  thsy 
are  under  seal  of  court,  p.  633. 

Kortgages.— Charges  for  taxes,  though  paid  after  sale,  may  be 
allowed  from  proceeds,  p.  633. 

Evidence.— Checks  on  which  loans  were  made  are  admissible  to 
show  amount  due  on  notes  was  received,  p.  634. 

limitations.— Evidence  of  statute  excluded  where  not  aUowed 
to  be  pleaded,  p.  635. 

Iiimitations.— Statute  is  only  available  where  specially  pleaded 
at  proper  time,  p.  635. 

Evidence.-.  Federal  courts  take  judicial  notice  of  all  public  stat- 
ute p.  635. 
Approved  in  Mills  v.  Green,  159  U.  ».  667,  40  L.  296,  16  «.  Ot 
,  applied  to  days  of  public  general  elections  for  legislature  ahd 
netltutional  convention;  Merchants'  Bxch.  Bank  v.  M*Oraw,  80 
ed.  977,  16  u.  6.  App.  332,  applied  to  pubUc  statutes;  Western, 
!tc.,  B.  Co.  V.  Boberson,  61  Fed.  594,  22  U.  8.  App.  18T,  applied 
o  acts  for  construction,  operation  and  Icfbslng  of  State  railroads; 
^avenport  v.  Moore,  74  Fed.  946,  applied  to  State  statutca  and 
helf  construction;  Andruss  v.  People's  Bldg.,  etc.,  Assn..  ^  ^®^ 
Federal  court  in  Texas  takes  JudlcUl  notice  of  New  York 
tatutes. 

Ezecntoir  may  sue  on  testator's  notes,  although  not  inv*'*^'**^ 
P- 
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m  U.  S.  635-655,  34  Lu  1110,  COOK  OQUNTT  t.  OALrUMBT,  BTO. 
QAINAX.  OO. 
Ocmrts.— fitate  decision,  to  be  reviewable,  must  show  Federal 
qnestlon  necessarllj  InTolved  and  decided,  p.  651. 

Approred  In  Winona,  etc..  B.  B.  ▼.  Plalnrlew,  148  U.  a  881,  88 
U  189.  12  6.  Gt  587,  refusing  to  follow  decision  of  Otecolt  Ooort 
does  not  raise  Federal  question;  Delaware  City,  etc^  NaT.  Oa.  t. 
Begrbold,  142  U.  8.  648,  85  L.  1144,  12  a  Ot  292,  Bustls  T.  BoUea, 
IBO  U.  a  386,  87  L.  1112,  14  a  Ot  182,  and  Harrison  ¥.  Morton. 
171  U.  fi.  47,  18  a  Ot  745,  all  holding  where  another  ^oestion  is 
broad  enongh  to  sustain  jadgment,  error  Is  dismissed. 

Oourts.— Decision  that  county  did  not  acquire  title  undsr  Stats 
law  inTolTes  no  Federal  question,  p.  651. 

Courts.— Oonstruction  of  State  laws  by  State  court  eontroli»  p. 
651. 

Courts.— Admission  of  entry  in  evidence  against  land  oOlctt^ 
objection  presents  no  Federal  question,  p.  652. 

Courts.—  Dispute  of  rights  under  statute  does  not  necessarily  In- 
YOlTe  denial  of  statute's  validity,  p.  658. 

Approved  in  Perry  v.  King  Co.,  141  U.  a  678,  85  L.  888,  12  a 
Ot  130,  ruling  that  settlement  ot  treasarer  with  county  commls* 
sloner  is  not  conclusive,  does  not  qaestioD  v^Udltj  of  territorial 
code;  BusbneU  v.  Crooke  Mln.  Co,,  148  U.  a  689,  87  L.  618,  18  a 
Ct  774,  dismissing  error  to  State  court;  Uoyd  v.  Matthews,  155 
U.  S.  228,  39  Im  130,  15  S.  Ct  72,  where  merely  constmctlMi  of 
State  statute,  not  the  validity,  is  drawn  in  questl(m,  no  Federal 
question  arises;  Abbott  v.  Tacoma  Bank,  175  U.  a  418,  30  8.  Ct 
155,  dismissal  of  suit  for  libel  in  pleading  in  Federal  court  involves 
BO  Federal  question;  Blackburn  v.  Portland,  etc..  Mln.  Co.,  175 
U.  a  584,  20  S.  Ot.  227,  State  decision  under  i  2326,  B.  a,  to  try 
adverse  claims  to  mine  is  not  reviewable;  Telluride  Pow«r  Co. 
r.  Bio  Grande,  etc..  By.,  175  U.  a  647,  20  6.  Ct  248,  State  ded^on 
as  to  who  had  prior  possession  of  watw  under  |  2339,  B.  8.,  is  ^ot 
reviewable;  Woodbridge,  etc.,  Bngineering  Co.  v.  Bitter,  TO  rM- 
6T9,  denial  of  right  to  judgment  or  that  It  Is  erroneous  does  nW 
fuestion  Jurisdiction  of  the  court 

Courts.— Question  whethtf  contract  obligation  Is  Impaired  mu^ 
be  raised  in  State  court  p.  655. 

Public  lands.— fitate  has  full  power  to  dispose  of  Its  swamif 
lands,  p.  655. 

Approved  in  McNee  v.  Donahue,  142  U.  a  808,  85  I^  1128^  12  a: 
Ot  216,  no  disposition  of  proceeds  fay  State  eoold  affect  Clttss 
aequlred  fay  others. 
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1  138  TJ.  fi.  65«-e72,  34  L.  1096,  SAN  FRANdSOO  ▼.  DB  ROT. 

AttorxMy  had  no  power  to  relinquish  rights  held  for  beneflt  of 
public  under  Van  Ness  ordinance,  p.  eao. 

Approyed  in  Board  of  Education  v.  Martin,  02  CaL  217.  28  Pac. 

802,   such  rights  cannot  be  acquired  by  adyene  possession;  dkh 

senting  opinion  in  Oakland  y.  Oakland  Water  Front  Oo.»  118  Oai 

227,  50  Pac.  303,  majority  holding  reasonableness  of  compromise 

^  "was  for  major  and  council. 

Public  lands.— fian  Francisco's  title  to  pueblo  lands  rests  on  de^ 
cree  of  court  and  confirmatory  acts,  p.  667. 

Approyed  in  Houston  y.  San  Francisco,  47  Fed.  941,  this  title 
cannot  be  collaterally  questioned;  Holladay  y.  San  Francisco,  124 
CaL  856,  67  Pac  148,  city  as  successor  to  the  pueblo  holds  lands  In 
tmst  for  benefit  of  inhabitants;  United  Stbtes  y.  Santa  Fe,  166  U. 
S.  700,  704,  706,  716,  41  L.  863,  885,  889,  17  S.  Ot  481,  483,  488, 
arguendo. 

Public  lands.— Claim  to  San  Francisco  land  fenced  and  held 
during  period  of  Van  Ness  ordinance  is  yalid,  p.  669. 

Public  lands.— Property  reserved  for  public  use  under  that  ordi- 
nance should  be  carefully  guarded  by  courts,  p.  670. 

Public  lands.— Pueblo  rights  are  entitled  to  protection  under 
treaty  with  Mexico,  p.  671. 

Approved  in  Knight  y.  United  8Utes  Land  Assn.,  142  U.  8.  183. 
184,  35  L.  982,  12  S.  Ct  264,  265  (see  concurring  opinion  in  142  U. 
S.  197,  35  L.  987,  12  S.  Ct  269),  holding  San  Francisco  is  entitled 
to  tide  lands;  Shively  y.  Bowlby,  152  U.  8.  28,  80,  88  L.  342,  14 
8.  Ct  558,  559,  donation  claim  on  Columbia  river,  while  Oregon 
was  a  territory,  passes  no  title  below  high-water  mark;  Cobum 
▼.  ean  Mateo  Co.,  76  Fed.  527,  528,  act  of  California,  declaring 
tide  lands  known  as  "Pebble  Beach,"  public  grounds,  is  valid; 
Valentine  y.  fiioss.  103  CaL  220,  37  Pac.  327,  holding  grantee  herein 
entitled  to  tide  binds. 

States.—  Liands  only  occasionally  affected  by  tide  did  not  pass  to 
California  on  admission,  p.  671. 

Approved  tn  Knight  v.  United  States  Land  Assn.,  142  17.  0-  S^ 
S5  tu  993,  12  8.  Ct  276,  holding  San  Francisco  entitled  to  tide  lands. 

168  U.  8.   678-6M,  84  L.  1069,  MSnUtILL  v.  UOSTlOBO^i^' 

Towns  have  only  such  powers  as  are  expressly  granted*  or  are 
Incidental  to  those  granted,  p.  681. 

Approved  in  CampbeU  v.  Argenta,  etc..  Min.  Co.,  51  Fed-  6.  ^^ 
porations  muat  act  in  the  manner  prescribed  by  law;  Bnp^^^^  ^' 
Norton,  63  Fed.  359,  24  U.  S.  App.  50,  requisites  for  mafel»«  ^" 
tract  by  municipality  must  be  strictly  followed;  Oltlsens'  ^^  ^ 
Co.  y.  City  Ry.,  64  Fed.  654,  appUed  to  mode  of  makbitf  contdwjt 
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by  municipality;  Crofnt  t.  Danbury,  66  Conn.  800,  32  AtL  806,  dis- 
allowing ordinance  offering  reward  for  detection  of  incendiaries; 
(Commissioners  v.  Call  123  N.  C.  312,  31  S.  B.  463,  44  L.  B.  A.  253, 
bonds  most  be  in  compliance  with  statute. 

Town  cannot  issue  negotiable  securities  as  incident  to  power  ts 
borrow  money,  p.  684. 

Approved  in  Brenbam  y.  German,  etc.,  Bank,  144  U.  S.  182,  186^ 
36  L.  394,  396,  12  S.  Ct  562,  56i  (see  dissenting  opinion  in  144  U. 
a  191,  193,  36  L.  897,  398,  12  S.  Ct  566,  567),  applied  to  similkr 
case;  Indiana  v.  Olov^,  166  U.  6.  518,  39  L.  244,  15  8.  Ct  168, 
certificate  for  payment  out  of  particular  fund  is  not  goyerned  by 
law  merchant;  Bangor  Sav.  Bank  t.  Stillwater,  46  Fed.  901,  dis- 
allowing negotiable  certificates  of  indebtedness;  Friancis  ▼.  Howard 
Co.,  50  Fed.  56,  counties  cannot  issue  negotiable  securities  in 
Texas;  Dodge  ▼.  Memphis,  51  Fed.  167,  issue  of  bonds  to  pay  for 
stock  is  void;  Asbuelot  Nat  Bank  v.  School  Dist.,  56  Fed.  199,  12 
U.  6.  App.  340,  applied  to  authority  of  school  districts  to  borrow 
money;  Lehman  ▼.  San  Diego,  88  Fed.  671,  48  U.  6.  App.  685,  affirm- 
ing 78  Fed.  105,  disallowing  bond  issue  by  6an  Diego;  German 
Ins.  Co.  V.  Manning,  95  Fed.  604,  power  to  anticipate  revenns 
does  not  give  authority  to  issue  bonds;  Heins  v.  Lincoln,  102  Iowa, 
78.  71  N.  W.  191,  applied  in  Iowa;  Commissioners  v.  Call,  123  N.  C 
826,  81  8.  E.  487,  44  L.  R.  A.  258,  disallowing  recovery  by  bona 
fide  holder;  dissenting  opinion  in  Ratbbone  v.  Hopper*  57  Kan. 
250,  45  Pac  613,  M  L.  R.  A.  678,  majority  allowing  bond  issue  by 
township. 

Distinguished  in  Ashley  v.  Board  of  Supervisors,  60  Fed.  67,  16 
U.  6.  App.  656,  West  Plains  Twp.  v.  Sage,  69  Fed.  948,  951,  82  U.  S. 
App.  725  (see  dissenting  opinion  in  69  Fed.  953,  82  U.  S.  App.  725>. 
Waite  V.  Santa  Cruz,  89  Fed.  633,  and  Klamath  Falls  t.  Sachs, 
85  Or.  337,  341,  57  Pac  333,  holding  pow^  to  issue  bonds  authorizes 
negotiable  bonds;  Bvansville  v.  Woodbury,  60  Fed.  720,  18  U.  8. 
App.  614,  allowing  bond  issue  under  authority  to  borrow  money, 
following  fitate  decision  at  time  of  issue;  German  Ins.  Oo.  v.  Man- 
ning, 78  Fed.  904,  906,  907,  910,  following  State  decision  that  power 
to  anticipate  revenue  nuthorises  negotiable  bonds;  Grommes  v.  Sul- 
livan, 81  Fed.  46,  53  U.  S.  App.  363,  43  L.  B.  A.  425,  and  n.,  cor- 
porations with  power  to  contract  debts  may  issue  negotiable  paper: 
Thomas  v.  Grand  Junction,  —  Colo.  App.  — ,  56  Pac.  670,  statute 
authorising  indebtedness  by  borrowing  or  issuing  bonds,  authorises 
sale  of  bonds;  Commonwealth  v.  Williamstown,  166  Mass.  73,  30 
N.  B.  478,  pow^  to  subscribe  for  railroad  stock,  authorises  bood 
issue;  Martin  t.  Tyler,  4  N.  Dak.  289.  60  N.  W.  896,  25  L.  m.  A. 
843,  allowing  bonds  especially  authorized. 

Towns.— Authority  to  issue  school  bonds  does  not  Include  poi 
to  issue  bonds  to  redeem  Uiem,  p.  680^ 
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Api»^Yed  In  OQuawka  ▼.  GrsTes,  62  Fed.  572,  573,  53  U.  8.  App. 
460,  460,  refunding  bonds  are  not  permissible  merely  because  cor- 
poration is  indebted;  Huron  ▼.  Second  Wlard  Say.  Bank,  86  Fed. 
280,  57  U.  6.  App.  608,  collecting  cases,  holding  grant  to  borrow 
money  and  issue  bonds  for  all  municipal  purposes,  includes  power 
to  issue  bonds  to  refund. 

Towna  receiving  money  for  bonds  are  not  estopped  to  deny  a«- 
tbority  to  issue,  p.  6M. 

Approved  in  Brenham  t.  German,  etc.,  Bank,  144  U.  8.  188,  86 
L.  396,  12  8.  Ot  565,  applied  to  suit  on  coupons;  Merrill  v.  Monti- 
cello,  72  Fed.  463,  34  U.  &  App.  615,  affirming  &  O.,  66  Fed.  165. 
167,  involving  suit  for  proceeds;  Wright  v.  Kinney,  123  N.  0.  621,  31 
S.  B.  875,  county  not  estopped  from  questioning  validity  of  claims 
for  which  its  warrants  were  issued;  Isaacs  v.  Richmond,  90  Va. 
38.  17  8.  Bw  763,  holding  Richmond  notes  of  1861  void;  LouiSTille 
Trust  Co.  V.  Cincinnati,  73  Fed.  732,  arguendo.  8ee  61  Am.  8t 
Rep.  858,  note. 

138  U.  8.  6W-708,  84  L.  1078,  ANDBIRSON  v.  WATT. 

Courts.—  UDder  act  of  1875  objection  to  citizenship  may  be  taken 
by  answer  at  any  time,  p.  701. 

Approved  in  dissenting  opinion  in  Hewitt  v.  Story,  64  Fed.  522, 
29  U.  8.  App.  155,  30  L.  R.  A.  273,  and  n.,  majority  not  discussing 
point 

Distinguished  in  Southern  Exp.  Co.  t.  Todd,  56  Fed.  105,  12  U. 
8.  App.  351,  collecting  cases,  suit  against  defendant  in  wrong  dis- 
trict is  wlaived  by  appearance. 

Courts.—  Circuit  Court  must  dismiss  where  dtlzenship  averments 
are  untrue;  Supreme  Court  will  examine  jurisdiction,  p.  701. 

Approved  in  Kingman  v.  Holthaus,  59  Fed.  315,  suit  dismissed 
where  party  rented  room  in  adjoining  State  and  slept  there  nights; 
Alabama,  etc,  R.  Co.  v.  Carroll,  84  Fed.  780,  52  U.  8.  App.  458, 
dismissing  suit  for  removal  of  residence  to  give  jurisdiction. 

Courts.—  Circuit  Court  has  only  granted  jurisdiction,  and  It  must 
be  positively  averred,  p.  702. 

Approved  in  Tlmmons  v.  Blyton  Land  Co.,  189  U.  8.  379,  35  L. 
196,  11  S.  Ct  686,  and  Home  v.  George  H.  Hammond  Go.,  156 
U.  S.  394,  39  L.  197,  15  S.  Ct  167,  both  reversing  with  costs  to 
plaintiff  in  error,  jurisdiction  not  being  In  record;  Danahy  v.  Nat 
Bank,  64  Fed.  149,  24  U.  S.  App.  Sol,  allegation  of  residence  is  in- 
sufficient; Excelsior,  etc..  Phosphate  Co.  v.  Brown,  74  Fed.  324,  42 
U.  S.  App.  55,  under  act  of  1887,  disallowing  suit  by  non-residents 
of  district,  against  defendants,  only  one  of  whom  resides  In  dis- 
trict; Marlu  V.  Mkrlu,  75  Fed.  324,  reviewing  cases,  applying  rule; 
EXkhart  Nat  Bank  v.  Northwestern,  etc.,  I»an  Co.,  87  Fed.  253, 
Cor^gn  corporatioB  cannot  be  sued  in  Federal  court  by  its  crsd- 
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Iters  under  act  of  1887;  Bferton  ▼.  Starin,  91  Fed.  962»  allegadiNi  el 
residence  is  not  equivalent  to  aDegation  ot  citizenship;  BUdr  t. 
SilTer  Peak  Mines,  93  Fed.  835,  citlzenrtip  is  prored  prima  fads 
by.  showing  ot  residence  for  seventy  year*;  Lemley  v.  Wabash  B. 
Oo^  76  Fed.  69,  48  U.  8.  App.  476,  arguendo. 

Courts.— Jurisdiction  Is  determined  by  dtisenship  at  beglaiiiaf 
of  suit;  amendment  cannot  give  tt,  p.  702. 

Approved  in  Brigd  v.  Tug  River,  etc..  Salt  Oo.,  73  Fed.  1A,  though 
complainants  become  citizens  of  same  State  with  defendants,  prior 
to  amendment  correcting  deficient  allegation  in  complaint,  cooft 
has  jurlsdictioa;  Insurance  Oo.  v.  Sv^idsen,  74  Fed.  848»  co-com- 
plainants without  community  of  interest,  defeating  J visdictioii, 
may  bo  stricken  out  and  joined  as  defendants;  Tug  River,  etc* 
Salt  Oo.  V.  Brigd,  86  Fed.  819,  821,  parties  not  indispensable  may 
be  stricken  out  where  th^  impede  taking  of  Jurisdiction. 

Bi.octtiuis.—  Bill  to  foreclose  mortgage  is  properly  brought  Ib 
name  of  mortgagee's  executor,  p.  706. 

Husband  is  necessary  party  to  suit  to  foreclose  mortgage  as 
wife's  property  in  Florida,  p.  704. 

Approved,  arguendo,  in  Ryder  v.  Bateman,  98  Fed.  22. 

Parties.—  One  not  named  may  appear  with  consent  of  all;  repUah 
tion  to  answer  presumes  consent,  p.  705. 

Approved  in  Wadley  v.  Blount,  65  Fed.  678,  one  charged  with 
misappropriation  and  required  to  answer  interrogatories  beftm 
master  is  in  effect  a  defendant;  Douthitt  v.  MacOulsky,  11  Wash. 
619,  40  Pac.  189,  person  not  technically  a  party,  if  Interested  hi 
subject-matter  and  partidpates  in  the  defense,  is  bound  by  the 
decree. 

Courts.— Suit  against  wife  In  Florida  must  be  dismissed  whsis 
plaintiff  is  of  another  State  where  husband  resides,  p.  706w 

Domicile  is  presumed  to  bo  where  party  lives,  and  once  acgulFsd, 
is  presumed  to  continue,  p.  706. 

Approved  in  United  States  v.  Chong  8am,  4^  Pad.  885,  886,  actaal 
residence  with  Intent  to  remain  indeflnitdy,  not  a  purpose  of  per- 
manent residence,  fixes  domidle;  Marlu  v.  MariLS,  75  Fed.  825,  881, 
party  going  to  State  with  final  Intention  of  making  it  his  home 
at  once  becomes  a  dtizen  thereof;  Blair  v.  Silver  Peak  lilnea,  08 
Fed.  336,  applied  to  establish  prima  fade  case  on  denial  of  dtlaen- 
shlp  on  Information  and  belief;  Mowry  v.  Latham,  17  R.  I.  481, 
23  Atl.  13,  applying  rule  and  determining  from  facts  where  party 
really  resided. 

Distinguished  in  Southerland  v.  Norrls,  74  Md.  881,  28  Am.  8t 
Rep.  258,  22  AU.  138,  rule  changed  by  registration  act  of  1880. 

Husband  and  wife.— Domicile  of  wife  is  that  of  husband,  a^ 
though  living  apart  from  him,  p.  706. 


JEL   FREEMAN  MILLHB, 
DmD  OoTOBBB  18,  1800. 


SITPBEME  COURT  OP  THE  UNITED  STATES, 

Monday,  Dbgbmbxb  15,  1890. 


Mb.  ATvoiawmL^^mnoLAis  MzLzm  addraewd 
Cbe  court: 

Mat  n  fiaabib  thh  Ck>X7ST:  On  the  18th 
^ay  of  October  last,  Samuel  Freeman  Miller, 
fienior  A^ociate  Justice  of  tbis  court,  died  at 
4he  age  of  aeyeDty-four  years. 
^.ci  •^««l*nfir  of  the  bar  of  this  court,  on  the 
«tb  instaJit^  the  following  lesolutions  toucbinff 
bis  deatn  ^were  adopted: 

iJcio^oed,  That  the  members  of  the  bar,  prao- 
ticing  In  the  Buprenie  Court  of  the  United 
^^}^*  **«  affected  ^th  profound  sensibility 
at  tbe  loea  suffered  by  the  court  and  by  the 
professiop  of  the  law  and  the  community  at 
large  wbicb  has  fallen  upon  them  in  the  sud- 
<ien  acatli  of  this  eminent  lawyer,  jurist  and 

^¥?)TL^  ^^^  **  ^o  ^e*«^*  Md  fuU  exer- 
^aXI  i5^  JSreat  powers  in  the  serrioe  of  the 
Dfttton  11&   th«  exalted  place  which  he  had  so 
long  occupied. 
B««*«eci,  That  the  length  of  years,  fidling 

*i?!  ^^-?^^®^  ®*  *  ^"^^^  «eneition,  which 
t^e  l^^^clal   service  Mr.  JiuUee  MiUer  has 
PiS^^^  ^*  admiuistiation  of  Justice  hi  the 
^^  I?^?**^™  ^^^  ^«  ^<*fi  "cope  which  be- 
lon8^^^«  wreat  tribunal  hi  whici  bs  sat,  and 
ibe  P^ioa  of  the  service  concurring  with  the 
inarcik    of   events  in  the  life  of  the  nation 
iJtfO^Ktt  the  Civn  Wai,  and  the  difficult  tasks 
4>'  *^^  ^restoration  of  order  and  unity  in  the 
^ortLmg^  of  our  government  and  tbs  ie-estab> 
Hsbmexit  of  the  calm  and  prevalent  mainte- 
nance of  law  throagbout  the  land,  place  him  in 
ibo  'it>Dt  rank  and  in  close  association  with 
^e  greatest  Judges  that  have  shed  luster  upon 
'the  c^^Tt  in  its  historic  fame  and  permanent 
^l^nefits  upon  the  welfare  of  the  people. 

H^ftMd,  That  the  members  of  this  bar,  ho- 
rdes fully  sharing  in  the  universal  and  nate- 
^ul  pul^lic  estimate  of  the  character  and  life  of 
^is  great  Judge  and  grief  at  his  Ipss,  may 
i^TOpdy*  from  their  dose  and  constant  obser- 
^ution  of  bis  personal  traits  and  his  relations 
^itb  the  court  and  the  bar  in  his  discharge  of 
.|,is  daily  duties,  bear  witness  to  bis  admirable 
^]idact  in  these  duties  and  relations,  so  Just, 
'Zq  flrm,  so  amiable,  and  feel  a  personal  sorrow 
Jbtodeatb.  *^ 


BmoIbm^  That  a  copr  of  these  resolutions  be 
presented  by  the  president  and  secretary  of  the 
meeting  to  the  fkmily  of  Mr.  JwHei  Mlll^ 
with  the  sincere  sympathy  of  the  profession  in 
their  bereavement,  and  that  the  Attomey-Oenl 
eral  l»  requested  to  present  to  the  supreme 
court  hi  session  the  proceedings  of  this  m«Btini 

Mat  it  vuLAsa  thb  Codbt- 

It  was  a  wise  saying  of  Solon,  the  lawgiver 

^  °?  ^2®  ?'^^'  ^  ^  caWed  happy  unui 
after  death,  since  storms  and  calamitiS  in  th^ 

S!f °w£*  "5*^   ^°«®  ^«  character  of  thS 
brigbtestday.     Tried  by  this  supreme  t^t 
Samuel  Freenum  MQler  was  a  happy  man.        • 
Born  of  pioneer  stock  amid  humble  en*. 
roundlngs  hi  the  shnple  life  of  Kentucky,  duil 
ing  the  second  decadTof  this  century,  a  M^ 
from  which  advancement  could  be  bad  onl^ 
along  ^e  ragged  paths  of  frugality,  hitegrit^ 
and  hard  wc^,  he  was  fortunate  hi  the  titoJI 
and  place  of  his  nativity.  ***»« 

^*  *•  pot  uncommon  to  refer  to  a  soocesaf  i^i 

2*S  S£*r!^  !iy^  ^"*^^  extraneous  belS^ 
•f  «*hbi  rendered  the  career  more  remarkal>iS* 
Quite  the  reverse  is  true.    To  the  unamWtio^ 

SSf^^SJ'  ^®^'*t  andtofluenoe  may  be  deaiS 

of  eai«i,  to  dimb  mountains,  and  from  theS^ 
summits  t^e  hi  wider  landsSpes,  to  be^ 
SSw  «!1?°«  ^^  ?*^°^«'  muSrgeSSiUy  stri^^ 
^A'^^.'^'^'y^  -Sig  paths  i^t 

S^2^SP?f^'  *°^  «» faidomitable  i^l 
lutfon  hnpenei  him  to  make  his  own  way. 

Full  of  ambition,  though  bavins  only  bU^x^* 
educational  advantages.  £i  choM  medicine  firi 
profusion,  ^d  practiced  as  a  pbyaicUn  aixj^ 

"^nwiil? Jl?*""^  '^'  *  n«»5Sr  of  yeara. 

Dfasatialled,  however,  with  bis  sunoundlnjg^ 
wedjUly  bating  the  contaminating  touch 
AfricM  slavery,  be  determined  to  seek  a  ne^«^ 
life,  changhig  at  once  hia  rasidenoe  and  Ui». 
profession.  ^ 

hi  1862,  President  Lincoln  found  Mr.  MUi 
In  Iowa,  aa  a  few  veua  before  the  country  li 
found  Mr.  Lhicob  in  Diiift^^gj  atfVoUng    ] 
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life  to  a  somewbat  obscnre  and  unremuoera- 
tiye,  tiiough,  for  the  place  and  time,  success- 
ful, practtee  of  the  law. 

And  the  tindinff  of  such  a  Judge  by  the 
President  was  only  lees  fortunate  than  the 
finding  of  such  a  President  1^  the  country. 

Indeed.  Mr.  JutHee  Miller  riffbtly  thought  it 
one  of  the  happiest  incidents  of  his  life  that  he 
not  only  received  his  commission  as  justice  of 
this  court  at  the  bands  of  Abraham  Lincoln, 
but  that  he  received  with  it  his  friendship  and 
confidence;  and  well  he  might,  for  who  does 
not  feel  a  pride  that  he  was  even  a  contem- 
porary of  that  great  and  good  man,  and  whp 
does  not  view  with  regret  the  severance  of 
any  tie  connecting  that  inestimable  life  with  his 
own  ? 

While  we  may  take  br  the  hand  those  who 
have  lived  and  wrought  uj  the  side  of  Lincoln, 
we  seem  to  be  near  him,  and  as  l>y  personal 
contact  to  take  on  something  of  the  high  in- 
spiration and  holy  impulses  m  his  character. 

Alas,  that  but  a  single  strand  now  connects 
him  with  the  personful^  of  this  court.  One 
member  only  remains,  full  of  years  and  honors, 
diftchargine  the  high  duties  to  which  he  was 
consecrated  by  the  martyred  President 

*'  8eru$  in  ecBktm  redeoi." 

Mr.  Jiufiee  Miller  was  happy  In  his  work 
and  in  its  results. 

To  be  appointed  to  a  seat  in  this  grest  tri- 
bunal was  a  signal  mark  of  distinction;  but  to 
occupy  that  seat,  in  the  estimation  of  the  pro- 
fession and  of  the  whole  people,  for  nearly 
thirty  years,  with  the  highest  credit  to  himscA 
and  the  greatest  usefulness  to  his  country,  was 
honor  indeed. 

When  Jv8tiee  Miller  ascended  this  bench,  a 
political  earthquake  was  shakinff  the  founda- 
tions of  government,  obliterating  old  land- 
marks, and  fllline  the  accustomed  channels  of 
public  law  with  hitherto  unsuspected  difficul- 
ties and  dangers.  To  safely  guide  this,  the 
weakest  and  most  sensitive  branch  of  the 
government,  amid  these  shocks  and  through 
ill  the  troublous  times  that  followed,  so  that, 
on  the  one  hand,  no  lust  power  of  the  general 
government  should  be  lost,  and,  on  the  other, 
no  just  right  of  a  State  or  of  a  dtisen  should 
be  sacrificed,  was  a  task  worthy  of  the  best 
efforts  of  the  greatest  jurists,  and  worthily  has 
the  work  been  done.  It  is  not  disparagement 
to  others  to  say  that,  in  this  work,  which  wUl 
ever  stand  as  a  monument  of  honor  to  the 
court,  and  a  bulwark  of  security  to  free  insti- 
tations,  JuiUee  Miller  was  secona  to  none. 

The  most  striking  feature  of  his  mind  was 
the  logical  faculty.  Others,  perhaps,  bad  more 
culture,  more  le^^  learning:  none  bad  more 
legal  wisdom.  InteUectu^y,  as  morally,  be 
was  robtiat»  nigged,  simple  and  always  honest 
With  him,  VgiSl  conclusions  were  moral  con- 
yictions,  and  to  abide  by  them  was  an  intd- 
lectual  and  moral  necessity.  Uke  Martin 
Luther  at  the  Diet  of  Worms,  be  could  "do  no 
otherwise."  Undiscriminating  eulogy  has  said 
that  Judge  Miller  was  wont  to  sweep  awsj  the 
law  in  order  that  jostioe  might  pnhSL 

Sudi  a  statement  would  not  haye  been  ao- 
oeptcd  hj  bim  as  pndse.  He  loved  Juitioe, 
Mt  ba  knew,  ts  all  men  III  for  judges  know, 
that  jastice,  humanely  speaking,  can  have  its 

Oh 


perfect  work  only  through  the  law;  tbaft 
ence  to  law  by  the  ma^pstrate,  ts  well  aa  by 
the  private  citizen,  is  essential  to  Juiartioe*  as  ft 
is  a  condition  of  liberty. 

In  his  social  and  home  life,  alao,  cor  friend 
was  happy.  A  vigorous,  healthy  conaCltotioa 
in  a  stalwart  body,  a  genial  tempenuneat,  a 

Ssat  fondness  for  and  unfaltering  trust  in  hii 
ends,  made  the  grasp  of  his  band  alwayi 
hearty  and  his  presence  a  delight  in  eveiy 
social  gathering. 
His  religious  views  were  broad  and  vciy 

SracticaL    The  essence  of  his  creed  was  "to 
0  Justice,  to  love  mercy  and  to  walk  humbly* 
before  God  and  man. 

In  the  Odyssey,  the  much-suffering  Ulysws 
thus  depicts  the  highest  earthly  bliss: 

**11iere  is  no  better,  no  more  blessed  state, 
**T1iaa  when  the  wife  and  husband  in  aooord 
**  Order  the  household  lovlnaly.   Then  tboae 
**Beflne  who  hate  them,  those  who  wish  them  wsfl 
**  Bejoioe,  and  they  themselves  the  most  of  alL** 

After  a  long  life  of  such  domestic  fettdty 
and  of  such  public  usefulness,  loved  l^  s 
multitude  of  friends,  revered  of  all  men.  ov 
friend.  stOl  instant  in  duty,  with  length  of 
days  m  his  right  hand  and  in  his  left  hsad 
wisdom  and  honor,  awaited  the  call  of  the 
Master.  The  call  came,  sudden,  peremptory, 
and  it  found  him  ready. 

I  move  that  the  resolutions  of  the  bar  bt 
spread  upon  Uie  records  of  the  oourt. 

Thb  OmsF  JuBTiOQB  responded  as  f  oUowk 

The  court  deeply  symiMthises  with  the  reso- 
lutions and  the  remarks  of  the  Attoroey-Ges- 
eraL  The  loss  so  universally  felt  in  the  death 
of  Mr.  Juitiee  Miller  comes  home  in  an  tgptc- 
ial  degree  to  his  brethren,  participants  la  his 
toil  and  sharers  of  his  intimate  friendship. 

When  he  became  a  member  of  the  court  to 
deliberations  were  presided  over  by  OkitfJfu- 
tiee  Tanev,  and  Catron  and  Nelson  and  Qrier 
and  CUfford  were  amonghis  aasodstfa,  to- 
gether with  the  venerable  Wayne,  the  last  sur- 
vivor of  the  bench  as  constituted  nnder  Joba 
Marshall.  Of  the  f orty-fi^  assodata  justices 
uptothetimeof  his  death  only  Oaticn  equaled, 
and  Washington,  William  Johnson,  Story.  Mo- 
Lean  and  Wayne  exceeded,  him  in  lencth  of 
service.  We  need  not  say  how  cordisJly  we 
reciprocate  the  wish  that  our  coUeague,  his  ss- 
dent  comrade,  may  be  spared  to  pass  far  bt- 
yond  that  limit,  while  we  extend  the  aspiiatioa 
to  that  other  veteran  who  has  sat  in  jadgmeal 
with  him  for  more  than  twenty  yearsw 

The  trans-Mississippi  country  had  lost  sa- 
tered  upon  its  course  of  unexampled  develop' 
ment  when  the  sagad^  of  Mr.  Lincoln  gave  i» 
it.  In  this  appohitment,  a  judidal  represeais- 
tive.  Wlsconshu  was  ono  of  the  States  of  tbt 
dicuit  to  which  Mr.  JutUm  Miller  was  tnt 
alk>ttedL  but  was  afterwaida  detached,  wfcflt 
Iowa,  Kansas,  Minnesota  and  Iflsaoori  » 
mained  with  him  from  the  beglnntnc  to  tbt 
end,  Arkansas,  Cotorado  and  NefatasKa  bsisT 
subsequently  added;  apd  thefe  la  no  piit« 
that  vast  and  powerful  region  that  la  not  fsl 
of  bis  labors.  He  lived  to  see  a  popolaUoa  Is 
his  drcuit  of  three  million  expand  Inio  l» 
(two  of  the  Statea  admitted  to  the  Unta 
afta  the  commencement  ef  hia  ' 
ridng  from  the  88,000  of  1800  to  the 
and  a  half  ef  ISM),  whUa  an  eqnalfy 
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tncreMe  to  llie  prodocU  of  tbe  farm  and  of 
tbe  mine,  tn  oommoroe*  tn  adenoo,  in  iDTeoHon 
and  tn  wealth,  oorrMpoodad  with  tha  promia 
of  thognat  natloo  of  whMi  ha  waa  a  Jiufldal 
oflSoer. 

Ha  cama  hara  to  tha  prima  of  Ufa.  in  tbe  fun 
Tlgor  of  hia  faooltiea  and  with  a  mind  trained 
bjtha  ezperlanoa  of  aotlra  pfaotloa  In  two  pro- 
fei>lona»  nearly  ten  jeaia  In  thai  of  medidne 
and  fifteen  at  the  bar,  a  practice  In  eithar  va- 
qairlnc  fof  aoooen  learning,  knowledge  of  men 
and  tblnga,  acoteneae,  and,  above  all,  tha  habit 
of  dedaioo. 

When  be  took  hIa  aeat  tha  coontiy  was  In  the 
throea  of  Intamecine  oonfllct;  when  bla  ejea 
doaed  tt  waa  upon  a  bappjr.  proaperona  and 
united  people,  uVinf  under  the  form  of  gor* 
emment  deTiaed  bj  tbe  fathen,  the  wladom  of 
whoM  fabric  the  event  had  Tindicated.  Great 
problema  crowded  tor  aolution;  tbe  aoapendon 
of  tbe  babeaa  corpoa;  the  Jurladlctlon  of  mili- 
tary tribuoala;  tbe  cloainc  of  tha  porta  of  the 
Insurrectionary  Btatee;  lEe  legislation  to  up- 
bold  tbe  two  main  nervea,  iron  and  gokl,  1^ 
which  war  morea  in  all  her  equipage;  tha  rea- 
toration  of  the  predominance  of  the  drll  over 
themHitafTautboritj;  tbe  recooatructlon  meaa- 
urea:  tbe  Amendmenta  to  the  Constitution,  in- 
▼dving  the  consolidation  of  tbe  Union,  with 
tbe  preaerration  of  tbe  Jual  and  equal  rl^^taof 
tbe  Btatea,— «1]  tbeae  passed  in  varioua  pbaaea 
under  tbe  jurisdiction  of  tbe  court,  and  be 
dealt  with  them  with  tha  band  of  a  master. 

While  be  look  bla  full  share  In  the  consider- 
ation of  ereiy  subject  of  Judicial  InTestlgadon, 
notably  In  raeranoa  to  aome,  as,  for  initance, 
those  pertalnlnff  lo  tha  public  landa,  yet  he 
chiefly  disHnffuubed  himself  In  the  treatment 
of  grave  cons&utk>nal  questionsLWlilcb  brought 
Into  play  the  patience,  tha  Intuition,  tha  delib- 
eration, tha  toieal^t,  the  intdlectoal  grasp 
and  tba  breadth  cl  view,  which  cbaracwrlaa 
an  who  have  deaeifed  the  name  of  statesman. 
And  aa  with  nrivata  oootroveialea,  ao  with  thoaa 
oooceming  m  pobUo  and  tha  government,  he 
aoogbl  to  fo  bj  the  andent  ways,  and  never 
10  Incur  the  enraa  denounced  on  mm  who  ra> 
asoveth  the  landmaifca.  Hb  atyla  was  Ilka  bis 
trend,  masslva  hot  rigorous.  His  opinlona, 
fkom  bla  firtt  tn  the  aaoood  of  Black'a  Reports, 
10  bla  laal  tn  tba  ooa  hundred  and  tidr^-aixth 
Uniisd  Btalaik  aona  aavm  hondiad  IB 


(induding  diasents).  running  through  aeventy 
Tolumes,  were  marked  bv  strength  of  dlcdon, 
keen  sense  of  Justice  and  undouuting  flrmneaa 
of  condusioo. 

He  bad  that  true  legal  Inatlnct  which  quail- 
fled  him  to  arrive  at  the  ^trj  right  of  a  cauaa 
and  to  apply  aettled  princTplea  to  (ta  proper 
disposition;  while  to  oourage  waa  Jdned  an  in- 
tegrity and  aimpUdty  that  always  commanded 
rnq;wct  and  generally  carried  convietloo.  Be- 
nignant In  temperament,  and  with  a  heart  foil 
Of  aensllrilltT,  bla  intercourse  with  bis  fellows 
waa  so  cordial  and  kindly  aa  to  endear  bbn  to 
aD  who  came  within  tbe  apbere  of  bis  influence. 

And  the  power  of  routine  ao  benefited  bim 
that  through  tbe  long  yeara  of  experience, 
which  seem  ao  brief  now.  be  attalnea,  as  was 
remarked  of  Mansfield,  *'tbat  dlgni^  of  dispo- 
sition which  grows  with  tbe  growth  of  an  II- 
lustrious  reputation,  and  l)ea>mes  a  aort  of 
pisdge  to  tbe  public  for  security.** 

The  daaslcaj  allusion  of  the  Attorney-Gen- 
eral might  well  recdve  a  wider  application,  for, 
to  tha  last,  baring  aeen  and  known  much  of 
men,  of  councils  and  of  governments,  bimsdf 
"not  leaat,  Init  honored  A  them  all,**  he  bent 
to  tbe  oar,  aeekinff  to  explore  new  lloea  of  coast 
along  tba  well-nigh  illtmitable  ocean  of  tbe 
law. 

His  last  years  were  anffused  with  tbe  glow  of 
tbe  evening-time  of  a  life  apent  In  tbe  achieve- 
ment of  worthy  enda  and  expectations,  and  ha 
has  left  a  memory  dear  to  bis  aasodstes,  pre- 
cious to  bis  countrr  and  more  enduriog  tnan 
tbe  hooka  tn  which  his  lodgments  are  recorded. 

Tbe  court  baa  heretofore  adjourned  as  a  mark 
of  reaped  to  tbe  memory  of  tbe  deceased,  and 
a  delegation  from  Ita  number  has  attended  the 
committal  of  bla  body  to  Ita  connatural  dust  in 
tbe  distant  dty  from  whence  he  came,  amooc 
tbe  people  to  whom  be  was  ao  deeply  attacbecL 
who  with  their  fellow-countrymen  nsd  followed 
bis  career  with  pride  and  affection,  and  by  whom 
his  final  reatiog-place  will  ever  tie  held  sacred. 

The  rasdntlona  of  the  bar  and  the  remarka 
of  the  Attorney-General  win  be  entered  upon 
the  recofd,  and  it  Is  ordered  that  the  memoriala 
of  the  bars  of  New  York,  of  8t  Louis,  of  P6rt- 
land,  OrMon,  and  of  tbe  Baateru  and  Weatera 
DIatrkta  M  Arkansaa  be  placed  on  file,  together 
with  aneh  other  commemocativa  Irflmtea  aa 
mtj  be  hsraaflar  raodvad, 

tin 
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Shxpvtmt  Cmirt  of  the  WLniftd  jitates. 


OoxoBxm  TxEM,  1890L 


Ordered,  Thai  tiie  toOawing  additioiial  role  of  Oii  eovft  ii  adopted 
womnlnted: 

36. 

Wbub  of  EsBom  mnnm  Sbciiov  6  ov  ths  Act  ov  Fbbuaxt  $,  IStt, 

OHiLPm  113  (25  SiiAX.  666). 

1.  The  plftintilt  in  error  i hall  file  with  the  derk  of  the  oont  beknr,  with  hk 
petition  for  the  writ  of  error,  an  aengnment  of  erron,  whidi  ahall  aat  o«it 
aeparatelj  and  particnltfly  each  error  asserted  and  intended  to  be  nrged.  Ho 
writ  of  error  shall  be  allowed  nntQ  such  assignmoit  of  errors  shall  ha^e  been 
filed*  When  the  error  allied  is  to  the  admission  or  to  the  reiection  of  eri- 
denoe,  the  assignment  of  error  shall  quote  the  fall  snbstance  ox  tiio  eridenee 
admitted  or  rejected.  When  the  error  aUeged  is  to  the  charge  of  the  ooort,  the 
assignment  of  errors  shall  set  oat  the  part  referred  to  toHdem  veriis,  whetlMr  it 
be  in  instrnctions  giren  or  in  instractions  refnsed.  Sach  assignment  of  enron 
shall  form  part  of  the  tranacrript  of  the  record  and  be  printed  with  it.  WheA 
this  is  not  done,  connsel  will  not  be  heard,  ezcent  at  the  reoaest  of  the  ooart; 
and  errors  not  assigned  according  to  this  rale  will  be  disr^^tfoed,  bat  the  oonrt^ 
at  its  option,  maj  notice  a  plain  error  not  assigned. 

2.  The  plaintiff  in  error  shall  caase  the  record  to  be  printady  aoocxding  to 
the  proTisions  of  sections  2,  3,  4,  5,  6  and  9  of  Bale  10. 

(Promalgated  Norember  3, 1890.) 
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S^ttpvtmt  C0urt  xif  the  tEuited  J^tates. 


OoTOBBB  Term,  1890. 


It  is  ordered  bjr  the  coort  that  sabdirision  6  of  Bale  8  of  this  oonrt  be  amoided 
ao  as  to  read  as  foUows: 

5.  All  appeals,  writs  of  error  and  citations  mast  be  made  retamable  not  ex- 
oeeding  thirty  days  from  the  day  of  signing  the  citation,  whether  the  letniii  day 
fall  in  vacation  or  in  term  time,  and  he  senred  before  the  retam  day. 

(Promalgated  Janaary  26,  1891.) 
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J^tqn:emje  Cxrurt  off  fht  WLniUd  S^tuUs. 

OoTOBBB  Tebm,  1890. 


It  is  ordered  by  the  oonrt  that  mibdiyision  1  of  Bale  9  of  this  oonrt  be  amended 
(K>  as  to  read  as  follows: 

1.  It  shall  be  the  daty  of  the  plaintiff  in  error  or  appellant  to  docket  the  oase 
and"  file  the  record  thereof  with  the  clerk  of  this  court  by  or  before  the  return 
day,  whether  in  yacation  or  in  term  time.  But,  for  good  cause  shown,  the  jus- 
tice or  judge  who  signed  the  citation,  or  any  justice  of  this  oourt^  may  enlarge 
the  time,  by  or  before  its  expiration,  the  order  of  enlargement  to  be  filed  with 
the  clerk  of  this  court  K  the  plaintiff  in  error  or  appellant  shall  fail  to 
comply  with  this  rule,  the  defendant  in  error  or  appellee  may  haye  the  cause 
docketed  and  dismissed  upon  producing  a  certificate,  whether  in  term  time  or 
vacation,  from  the  clerk  of  the  court  wherein  the  judgment  or  decree  was  ren- 
dered, stating  the  case  and  certifying  that  such  writ  of  error  or  appeal  has  been 
duly  sued  out  or  allowed.  And  in  no  case  shall  the  plaintiff  m  error  or  appel- 
lant be  entitled  to  docket  the  case  and  file  the  record  after  the  same  shall  haye 
been  docketed  and  dismissed  under  this  rule,  unless  by  order  of  the  court 

(Promulgated  Januaiy  26, 1891.) 
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Mnpveme  OTjcrurt  of  thje  WLnitzA  »MtB. 


It  is  ordered  by  the  court  that  subdivision  2  of  Bule  9  of  this  court  be  amended 
■0  as  to  read  as  follows: 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket  the  cats 
and  file  »  copy  of  the  record  with  the  clerk  of  this  court;  and,  if  the  case  is 
docketed  and  a  copy  of  the  record  filed  with  the  clerk  of  tiiw  .court  by  the  plain, 
tiff  in  error  or  appellant  within  the  period  of  time  above  hmited  and  prewnbed 
by  this  rule,  or  by  the  defendant  in  error  or  appellee  at  any  time  thereafter,  the 
oase  shall  stand  for  argument. 

It  ii  ordered  by  the  court  that  gubdivisipn  4  of  Bule  9  be  amended  so  as  to 
read  aa  follows: 

4.  In  all  cases  where  the  period  of  thirty  days  is  mentioned  in  Bule  8,  it  shall 
be  extended  to  sixty  days  in  writs  of  error  and  appeals  from  Oahfomia,  Oregon, 
Nevada,  Washington,  New  Mexico,  Utah,  Arizona,  Montana,  Wyommg,  North 
Dakota,  South  Dakota,  Alaska  and  Idaho. 

(Promulgated  January  26,  1891.) 
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Itis  ordered  by  the  court  that  Bale  54  of  the  Bnles  of  Praotioe  in  Admiraltj  be 
unended  bo  as  to  read  as  follows: 

64. 

When  any  ship  or  yessel  shall  be  libeled,  or  the  owner  or  owners  thereof  ahaD 
be  snedy  for  any  embezzlement,  loss  or  destmction  by  the  master,  officers,  mar- 
iners, passengers  or  any  other  person  or  persons,  of  any  property,  goods  or 
merchandise  shipped  or  put  on  board  of  such  ship  or  ressel,  or  for  any  lorn, 
damage  or  injury  by  collision,  or  for  any  act,  matter  or  thing,  loss,  damage  ot 
forfeiture  done,  occasioned  or  incurred,  without  the  privity  or  knowledge  ct 
such  owner  or  owners,  and  he  or  they  shall  desire  to  claim  the  benefit  of  liniii- 
tion  of  liability  proyided  for  in  the  third  and  fourth  sections  of  the  Act  of  Mudi 
8,  1851,  entitled  ''An  Act  to  Limit  the  Liability  of  Shipowners  and  for  Othcf 
Purposes,"  now  embodied  in  sections  4283  to  4285  of  the  Beyised  iStatutes,  the  aid 
owner  or  owners  shall  and  mekj  file  a  libel  or  petition  in  the  proper  district  oouit 
of  the  United  States,  as  hereinafter  specified,  setting  forth  the  facts  and  ci^ 
cumstances  on  which  such  limitation  of  liability  is  claimed,  and  praying  proper 
relief  in  that  behalf;  and  thereupon  said  court,  haying  caused  due  appraisement 
to  be  had  of  the  amount  or  yalue  of  the  interest  of  said  owner  or  owners,  rcBp^o- 
tiyely,  in  such  ship  or  yessel,  and  her  freight,  for  the  yoyage,  shall  make  an 
order  for  the  payment  of  the  same  into  court,  or  for  the  giying  of  a  stipulation, 
with  sureties,  for  j>ayment  thereof  into  court  wheneyer  the  same  shall  be  or- 
dered; or,  if  the  said  owner  or  owners  shall  so  elect,  the  said  court  shall,  with- 
out such  appraisement,  make  an  order  for  the  transfer  by  him  or  them  of  his  or 
their  interest  in  such  yessel  and  freight,  to  a  trustee  to  be  appointed  by  the 
court  under  the  fourth  section  of  said  Act;  and,  upon  compliance  with  sack  or- 
der, the  said  court  shidl  issue  a  monition  against  all  persons  claiming  damages 
for  any  such  embezzlement,  loss,  destruction,  damage  or  injury,  oiting  them  to 
appear  before  the  said  court  and  make  due  proof  of  their  respectiye  daiiBa  at 
or  hefore  a  certain  time  to  be  named  in  said  writ,  not  leas  than  three  mnntha 
from  tiie  issuing  of  the  same;  and  publio  notice  of  snoh  monition  shall  be  grran 
as  in  other  cases,  and  such  further  notice  re-seryed  through  the  poet-olBocL  or 
otherwise,  as  the  court,  in  its  discretion,  may  direct;  and  the  said  court  nail 
also,  on  the  application  of  the  said  owner  or  owners,  make  an  order  to 
the  farther  prosecution  of  all  and  any  suit  or  suits  against  said  owner  or  • 
in  respect  of  any  such  olaim  or  claims. 

It  is  further  ordered  that  the  present  heading  to  this  mle  be 

(Promnlgatod  Januaiy  26, 1891.) 
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Jiht^iYemt  C0urt  of  the  tEuited  states. 

OOTOBBE  TlBM,  1800. 


Ordbr. 


It  if  ordered*  That  the  foUowing  allotment  be  made  of  the  Ohief  Justice  and 
^  A»ooiate  Joftioei  of  thia  oonrt  among  the  oircaiii»  affreeably  to  the  Act  of 

OongreM  in  tnch  case  made  and  prorided,  and  that  tnon  allotment  be  entered 
0f  record,  tii.  : 

For  the  Firat  Oireait,  Horace  OraVy  Anociate  Jaitice. 
^  For  the  Second  Oironit,  Samnel  Blatchford,  AMOciate  Jnitioe. 

o&r  For  the  Third  Oircnit^  Joseph  P.  Bradley,  Associate  Justice. 

IT,  f  For  the  Fourth  Oirouit,  MeiTille  W.  Foller,  Ohief  Justice. 

kt  For  the  Fifth  Oircuit,  Lucius  Q.  0.  Lanuur,  Associate  Justice. 

s,  to  For  the  Sixth  Oircui^  Dayid  J.  Brewer,  Associate  Justice. 

D.n  For  the  Serenth  Oircuit,  John  M.  Harlan,  Associate  Justice. 

itd  For  the  Bighth  Circuit,  Dayid  J.  Brewer,  Associate  Justice. 

\;^i  For  the  Ninth  Oirouit,  Stephen  J.  Fieldt  Associate  Justaoe. 

£C^  <Promulgated  Noyember  8, 1890.) 
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S^mffttmz  C0ttrt  xrf  tlue  tEmted  jitates. 

OoiOBKB  Tbbm,  1890. 


Obdbb. 


There  haying  been  an  Associate  Justice  of  this  court  appointed  since  the  com- 

fnencement  of  this  term,  it  is  ordered  that  the  following  allotment  be  made  of 

the  Ohief  Justice  and  Associate  Justices  of  said  court  amonjr  the  circuits,  agree- 

^  Ably  to  the  Act  of  Oongress  in  such  case  made  and  proymed,  and  that  audi 

Allotment  be  entered  of  record,  yis. : 
^'  For  the  First  Oirouit,  Horace  Gray,  Associate  Justice. 

^  For  the  Second  Oirouit,  Samuel  Biatchfcnrd,  Associate 

For  the  Third  Oirouit,  Joeeph  P.  Bradley,  Associate  Justice. 

For  the  Fourth  Oirouit,  Melyille  W.  FuUer,  Chief  Justice. 

For  the  Fifth  Oirouit,  Lucius  Q.  0.  Lanuur,  Associate  Justice. 

For  the  Sixth  Oirouit,  Henry  B.  Brown,  Associate  Justice. 

For  the  Seyenth  Oircuit,  John  M.  Harlan,  Associate  Justice. 

For  the  Eighth  Oirouit,  Dayid  J.  Brewer,  Associate  Justice. 

For  the  Ninth  Oirouit,  Stephen  J.  Field,  Associate  Justice. 

<Promulgated  January  19,  1891.) 
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Aa  Act  to  Bvtablihh  Omourr  Ooxtbts  ov  Apprals  um  to  Dsvcn 
Cbbtaih  0a8I8  thb  Jubibdiotion  of  ths  Coubts  of  thb  Uxitsd 

OtHEB  PUBFOUt. 


Rbottlatb  m 

STATBI^  AMD  FOB 


1710) 


Be  it  enacted  hp  the  Senate  and  HbuseqfBep' 
reeentatitee  of  the  United  iitaUi  ef  America  in 
Congreee  aeeembled,  That  there  flball  be  ap- 
pointed by  the  President  of  the  United  States, 
by  and  with  the  advice  and  consent  of  the 
Uenate,  in  each  circuit  an  additional  circuit 
Judge,  who  shall  have  the  same  qualifications, 
and  shall  have  the  same  power  and  Jurisdiction 
therein,  that  the  circuit  Judges  of  the  United 
States,  within  their  respective  circuits,  now 
have  under  existing  laws,  and  who  ah^W  be  en- 
titled to  the  same  conopensation  as  the  circuit 
Judges  of  the  United  States  in  their  respective 
circuits  now  have. 

Sec.  2.  That  there  If  hereby  created  in  each 
circuit  a  circuit  court  of  appeals,  which  shall 
consist  of  three  Judges,  of  whom  two  shall 
constitute  a  quorum,  and  which  shall  be  a 
court  of  record  with  appellate  Jurisdiction,  as 
is  hereafter  limited  and  established.  Such 
court  shall  prescribe  the  form  and  style  of  its 
seal  and  the  form  of  writs  and  other  process 
and  procedure  as  may  be  conformable  to  the 
exercise  of  its  Jurisdiction  as  shall  be  conferred 
by  law.  It  shall  have  the  appointment  of  the 
marshal  of  the  court,  with  the  same  duties  and 
powers  under  the  regulations  of  the  court  as  are 
now  provided  for  the  marshal  of  the  Supreme 
Court  of  the  United  States,  so  far  as  the  same 
may  be  applicable.  The  court  shall  also  ap- 
point a  clerk,  who  shall  perform  and  exercise 
the  same  duties  and  powers  in  regard  to  all 
matters  within  its  Jurisdiction  as  are  now  ex- 
ercised and  performed  by  the  clerk  of  the 
Supreme  Court  of  the  United  States,  so  far  as 
the  same  may  be  applicable.  The  salary  of 
the  marshal  of  the  court  shall  be  twenty-five 
hundred  dollars  a  year,  and  Uie  salary  of  the 
clerk  of  the  court  shall  be  three  thousand 
dollars  a  year,  to  be  paid  in  equal  proportions 
quarterly.  The  costs  and  fees  In  the  supreme 
court  now  provided  for  by  law  shall  be  costs 
and  fees  in  the  circuit  courts  of  appeals;  and 
the  same  shall  be  expended,  accounted  for  and 
paid  for,  and  paid  over  to  the  Treasury  De- 
partment of  the  United  Statea,  in  *Ne  same 
manner  as  is  provided  in  respect  of  the  costa 
and  fees  In  the  supieme  court 

The  court  shall  have  power  to  ettabliah  all 
rules  and  regulations  for  the  conduct  of  the 
business  of  the  court  within  lu  Jurisdiction  as 
conferred  by  law. 

Sec  8.  That  the  chief  Justice  and  the  asso- 
ciate Justices  of  the  supreme  court  assigned  to 
each  circuit,  and  the  drcolt  Judges  within  each 
circuit,  and  the  several  district  Judges  within 
each  circuit,  shall  be  competent  to  sit  as  Judges 
of  the  circuit  court  of  appeals  within  their 
respective  drcnha  tn  the  manner  beretiiafter 

list 


provided.  In  case  the  diief  Justice  or  an  aa- 
sociate  Justice  of  the  supreme  court  ^boold 
attend  at  any  session  of  the  circuit  court  of 
appeals  he  shall  preside,  and  the  circuit  Judgea 
in  attendance  upon  the  court  in  the  absence  of 
the  chief  Justice  or  associate  Justice  of  the  su- 
preme court  shall  preside  in  the  order  of  tho 
seniority  of  their  respective  commissiona. 

In  case  the  full  court  at  any  time  shall  not 
be  made  up  by  the  attendance  of  the  chief 
Justice  or  an  associate  Justice  of  the  supreme 
court  and  circuit  Judges,  one  or  more  district 
Judges  within  the  circuit  shall  be  competent 
to  dt  In  the  court  according  to  such  order  or 

g revision  among  the  district  Judgea  as  either 
y  general  or  particular  assignment  shall  be 
designated  by  the  court:  Provided,  That  no 
Justice  or  Judge  before  whom  a  cause  or  ques- 
tion may  have  been  tried  or  heard  in  a  di^ct 
court,  or  existing  circuit  court,  shall  ait  oo  the 
trial  or  hearing  of  such  cause  or  questioQ  ia 
the  circuit  court  of  appeals.  A  term  shall  be 
held  annually  by  the  circuit  court  of  appeals 
in  the  several  Judicial  circuits  at  the  following 
places:  In  the  First  Circuit,  in  the  City  c? 
Boston:  In  the  Second  Circuit,  In  the  City  of 
New  York;  In  the  Third  Circuit,  hi  the  City 
of  Philadelphia;  In  the  Fourth  Circuit,  In  the 
City  of  Richmond;  inthe  Fifth  Circuit,  fai  the 
City  of  New  Orleans;  in  the  Sixth  Circuit,  in 
the  City  of  Cincinnati;  in  the  Seventh  Circuit, 
in  the  City  of  Chicago;  in  the  Eighth  Circuit, 
in  the  City  of  Saint  Louis;  In  the  Ninth  Cir- 
cuit, In  the  City  of  San  Francisco:  and  in  such 
other  places  in  each  of  the  above  circuits  a^ 
said  court  may  from  time  to  time  designate. 
The  first  terms  of  said  courts  shall  be  bdd  oo 
the  second  Monday  In  January,  eighteen  hun- 
dred and  ninety-one,  and  thereafter  at  such 
times  as  may  be  fixed  by  said  courta. 

Sec.  4.  That  no  appeal,  whether  by  writ  of 
error  or  otherwise,  shall  hereafter  be  taken  or 
allowed  from  any  district  court  to  tbe  existing 
circuit  courts,  and  no  appellate  Jurisdictloo 
shall  hereafter  be  exercised  or  allowed  by  said 
existing  circuit  courts,  but  all  appeals  by  writ 
of  error  Fori  otherwise,  from  said  aistrkt  coorta 
shall  only  oe  subject  to  review  in  tbe  Supreme 
Court  of  the  United  States  or  hi  the  circuit 
court  of  appeals  hereby  eatabllabed,  as  la  here- 
inafter provided,  and  the  review,  by  appeal, 
by  writ  of  error  or  otherwise,  from  tbe  ezis^ 
ing  circuit  courts  shaQ  be  had  only  in  the  8o> 
preme  Court  of  the  United  States  or  in  tbe 
circuit  courta  of  appeab  hereby  eetahHshed 
according  to  tbe  profirioos  of  thto  Ad  regulat- 
ing the  same. 

Sec.  8.  That  appeala  or  wrltaof  error 
be  taken  from  the  distriol  oouite  or  tram 


Ifll) 


Appehotx  TX. 


Tl« 


"*»«ng  drcult  ocmrto  direct  to  the  supreme 

«>«rt  in  the  following  caaee:  *^ 

«rt«w*"?  ^?^  *°  which  the  JurlsdiciioD  of  the 
5«»5JI5i'*  r  *^^®»  *^  "^^^  «*««•  ^^  question  of 
i^ll!!r'^^^®°  ®'^°«  f^^^^  ^  certified  to  the  su- 
t^'^^ecoun  from  the  court  below  for  decision. 
_^^^^™  the  final  eentencea  and  deciees  in 
prize  causes. 

^iir  /^/^  ^'  conviction  of  a  capital  or  other- 
^^«e  Infamous  crime. 

«^i^,v^?^  9^^  ^^*'  involves  the  construction 
Q^^PPlicaUon  of  the  CJonstituUon  of  the  United 

•«i?i*°^  ?^^  *°  which  the  constitutionality  of 
SSn«.?'^  ?-^  ^^^.  United  States,  or  the  validity  or 
constructioii  of  any  treatv  made  under  its  au- 
wiority,  is  drawn  in  question. 

of  aCT'?^.'"^^^**  the  Constitution  or  law   wise  ordered  by  that 


wilhin  one  year  after  the  entrv  of  t>»^  ..^ 

tlnued  by  an  interlocutory  ordS^r^®' ^?" 
a  cause  in  which  an  ap^?^  froi^a  fl,^?j;**'  ^ 

SYhi^i'"^??  "°^^'  tfe7n>ViSSns  Snbte 
to  the  circuit  court  of  appeals,  an  appeRlm^ 
be  taken  from  such  int^ribcutory  oSfer  or^Y 
cree  granting  or  continuing  such  Vjun^^n^^  * 
the  circuit  court  of.  appeals:      /Ve^^??bf? 
the  appeals  must  betaken  within  thf^  davs 
from  the  entry  of  such  order  or  decreT  and^! 
shall  take  precedence  in  the  appdS  JSurt- 
and  the  proceedings  in  other   respects  in  the 
court  below  shall  not  be  stayed  unless  other- 
wise  ordered  by  that  court  during  the  pend- 


Sec.  8.   That  any  justice  or  judge,  who   in 
pursuance  of  the  provisions  of  this  Act,  shall 
attend  the  circuit  court  of  appeals  held  at  any 
place  other  than  where  he  resides  shall,  upon 
his  written  certificate,  be  paid  by  the  marshal 
of  the  district  in  which  the  court  shall  be  held 
his  reasonable  expenses  for  travel  and  attend- 
anoB,  not  to  exceed  ten  dollars  per  day,  and 


>j^.T'''V'^*^°  ^^  ^^e  United  States. 
Hon  «f  ??  ^°  ^^^^  ^^^  ^^^^  affect  the  jurisdic- 
ft-om  iL  K®  l"P^eme   court  in  cases  appealed 
rt?.^t^n    i^^^'^L  ^""^  ®^  *  State,  nor  the  con- 
STchc!^^  Statute  providing  for  review  of 

taWkh^  ?***J./*^®  circuit  courts  of  appeals  es- 

■huisdi^nn  *!rz.  "^^^  •J'*"  exercise  appellate  ance.  not  to  exceed  ten  dollars  per  dav.  and 
S^fina^  dl^ilf  ""^^^  ^l  *?P^'  °'  ^y  ^"'  °^  «"^*^  payments  shall  be  allowed  the  marehaHn 
S^^exiitin^^^'^'Jl  *°  *®  ^^*<^^  ^"'•^  «°^  i  ^^^  settlement  of  bis  accounts  with  the  United 
♦S!r»  fhncf^  circuit  courts  in  all  cases  other  States.  ^ 

tion  of  th^  A^-?/'"^^   ^'"'  ^  '*"«  preceding  sec-       «ea  9.  That  the  marshals  of  the  several  dis- 

w  Jnd  th«    *  •^^°^^®*  otherwise  provided  by  tricts  in  which  the  said  circuit  court  of  appeals 

!?,u  rnnrfiTS  J^^fiTments  or  decrees  of  the  cir-   may  be  held  shall,  under  the  direction  ofthe 

S^llTh^K^'fP?^'««^all  be  final  in  all  cases  Attorney-General   of  the  United   8  a?e8    and 

^J^nit  J^t.  J^"«<*'ction  is  dependent  entirely   with  hi^^ approval,  provide  such  rwJms  in  the 

vCben'^raf'^  parties  to  thrsuit  or  contr<J.  public  buiWings  of'^the  United  StotS  J  ma^ 

I?M  nr^w-*^*®^*   ^^  citizens  of  the  United    ^  nn^-on«-  «nH   t^«  -n  *«.... -°l*r"i^.r"^ 

?«^^U^L«^''^^^  '^«  different  States;   also 

*^/«rtS^P?    ansme  under  the  Patent  Laws. 

^  1  flii!  A^^T^^^^^^^s  "»d  «°der  the  crimi 

?*liprv  ft^^it^  admiralty  cases,  excepting  that 

5j.lShe  .^  ^'^Vi^^  ^*^^i°  *«'  appellate  W 

^""v  ^riifv  ♦  ^^♦S^^o^'^  ^'  »PI^1»  a^  anv  time 

^^l  o  .rvJ  ^*  ^^®  Supreme  Court  of  the  United 

S^*^Li«^    ^iuestions  or  propositions  of  law 

^^'fZrt  ♦'^^>^*^  ^^  desires  the  instruction  of 

*^* V^hr^i^.    ^  ^^  proper  decision.     And  there- 

^^Mion   )^P^^?^®  ^^^  «»ay  ^^^^^  give  its  in- 

»*^Ufi^tf?«i    ^^o  c^uestions  and  propositions 


r«^^*  «fr..^   }*  which  shall  be  binding  npon  the 
^l^ll court*  of  appeals  in  such  caseTorMt  may 
t^^^*  y^^V'  ^^«  ^^o^«  record  and  cause  may 
t>«®®  Ihri?!  ^  ^^  '^'  ^^  consideration,  and  there- 
^poti  *7r  ;^^cide  the  whole  matter  in  contro- 
versy ™  \pe  same  mannec,  as  if  it  had  been 
Xfto^i^^  ^nere  for  review  by  writ  of  error  or 
^ppea^- 

A»^  ®^^Pting  also  tbat  In  any  such  case  as 

1^  Herein  oelore  made  final  in  the  circuit  court 

0f  appeals  it  shall  be  competent  for  the  su- 

^gnxc  court  to  require,  by  certiorari  or  other- 

5^ige,  ^^y  auch  pase  to  be  certified  to  the  su- 

^^me  court  for  its  review  and  determination 

V  j^ti  the  same  power  and  authority  in  the  case 

{I  it  had  been  carried  by  appeal  or  writ  of 

^fOt  ^  ^"e  supreme  court. 

^fa^  eases  not  hereinbefore,  in  this  section, 

-de  ^°*^  ^^ere  shall  be  of  right  an  appeal  or 

5Sflt  0^  ^^^^  OT  review  of  the  case  by  tne  Su- 

retf^^  Court  of  the  United  States  where  the 

EJTtter  to  controversy  shall  exceed  one  thou- 

^rtd  ^^^^  besides  costs.    But  no  such  appeal 

gjjj  be  taken  or  writ  of  error  sued  out  oniew 


be  necessary,  and  pay  all  incidental  expenses 
of  said  court,  including  criers.  baiJilTs  and 
messengers:  Provided,  however,  That  in  case 
proper  rooms  cannot  be  provided  in  such 
buildings,  then  the  said  marshals,  with  the  ap- 

Sroval  of  the  Attorney-General  of  the  United 
tales,  may.  from  time  to  time,  lease  such 
rooms  as  may  be  necessary  for  such  courts. 
That  the  marshals,  criers,  clerks,  bailiffs  and 
messengers  shall  be  allowed  the  same  compen- 
sation for  their  respective  services  as  are  al- 
lowed for  similar  services  in  the  existing  cir- 
cuit courts. 

Sec.  10.  That  whenever  on  appeal  or  writ  of 
error  or  otherwise  a  case  coming  directly  from 
the  district  court  or  existing  circuit  court  shall 
be  reviewed  and  determined  in  the  supreme 
court  the  cause  shall  be  remanded  to  the  proper 
district  or  circuit  court  for  further  proceedings 
to  be  taken  in  pursuance  of  such  determina- 
tion. And  whenever  on  appeal  or .  writ  of 
error  or  otherwise  a  case  coming  from  a  circuit 
court  of  appeals  shall  be  reviewed  and  deter- 
mined in  the  supreme  court  the  cause  shall  be 
remanded  by  the  supreme  court  to  the  proper 
district  or  circuit  court  for  further  nroceedings 
in  pursuance  of  such  determination.  When- 
ever  on  appeal  or  writ  of  error  or  otherwise  a 
case  coming  from  a  district  or  circuit  court 
shall  be  reviewed  and  determined  in  the  cir- 
cuit court  of  appeals  in  a  case  in  which  the 
decision  iii  the  circuit  court  of  appeals  is  final 
such  cause  shall  be  remanded  to  the  said  dis- 
trict or  circuit  court  for  further  proceedings  to- 
be  there  taken  in  pursuance  of  such  determi- 
nation. 

Sec.  11.  That  no  appeal  or  writ  of  error  by 
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wlilch  aoT  order,  Judgment  or  decree  may  be 
reriewed  in  tiie  circuit  courts  of  appeals  under 
the  provisions  of  this  Act  shall  be  taken  or 
sued  out  except  within  six  months  after  the 
entry  of  the  onier,  Judgment  or  decree  sought 
to  be  reviewed:   Pravided,  Atnoever,  That  in  all 
cases  in  which  a  lesser  time  is  now  by  law 
limited  for  appeals  or  writs  of  error  such  limits 
of  time  shall  apply  to  appeals  or  writs  of  error 
in  such  cases  taken  to  or  sued  out  from  the 
circuit  courts  of  appeals.    And  all  provisions 
(714]     of  law  now  In  force  regulating  the  methods 
and  system  of  review,  through  appeals  or  writs 
of  error,  shall  regulate  the  methods  and  mtem 
of  appeals  and  writs  of  error  provided  for  in 
this  Act  in  respect  of  the  circuit  courts  of  ap- 
peals, including  all  provisions  for  bonds  or 
other  securities  to  be  required  and  taken  on 
such  appeals  and  writs  of  error,  and  any  Judge 
of  .the  circuit  courts  of  appeals,  in  respect  of 
cases  brought  or  to  be  brought  to  that  court, 
shall  have  the  same  powers  and  duties  as  to 
the  allowance  of  appeals  or  writs  of  error,  and 
the  conditions  of  such  allowance,  as  now  by 
law  belong  to  the  Justices  or  judges  in  respect 
of  the  existing  courts  of  the  United  States  re- 
spectively. 

Sec.  12.  That  the  circuit  court  of  appeals 
shall  have  the  powers  specified  in  section  seven 
hundred  and  sixteen  of  the  Revised  Statutes  of 
the  United  States. 

Sec.  18.  Appeals  and  writs  of  error  mav  be 
taken  and  prosecuted  from  the  decisions  of  the 


United  States  court  In  the  Indian  Teriltary  Id 
the  Supreme  Ck>urt  of  the  United  States,  or  to 
the  Circuit  Court  of  Appeals  in  the  Eighth 
Circuit,  in  the  same  manner  and  under  the 
same  regulations  as  from  the  circuit  or  district 
courts  of  the  United  States*  under  this  Act 

Sec.  14.  That  section  six  hundred  and  ninety- 
one  of  the  Bevlsed  Statutes  of  the  United 
States  and  section  three  of  an  Act  entitled  "An 
Act  to  F^Mdlitate  the  Disposition  of  Cases  la 
the  Supreme  Court,  and  for  Other  Purposes," 
approved  Februarv  sixteenth,  eighteen  hnn- 
dred  and  seventy-five,  be,  and  the  same  are 
hereby,  repealed.  And  all  Acts  and  parts  of 
Acts  relating  to  appeals  or  writs  of  error  In- 
consistent with  the  provisions  for  review  by 
appeals  or  writs  of  error  in  the  preceding  sec- 
tions five  and  six  of  this  Act  are  hereaj  re- 
pealed. 

Sec  IS.  That  the  circuit  court  <rf  appeal  la 
cases  in  which  the  Judgments  of  the  circuit 
courts  of  appeal  are  made  final  by  this  Act 
shall  have  the  same  appellate  Jurisaictioo,  by 
writ  of  error  or  appciu,  to  review  the  Judg- 
ments, orders  and  decrees  of  the  Supreme 
Courts  of  the  several  Territ(ffies  as  by  this 
Act  they  mav  have  to  review  Uie  Judgments, 
orders  and  dfecrees  of  the  district  court  and 
circuit  courts;  and  for  that  purpose  the  several 
Territories  shall,  bv  orders  or  the  supreoie 
court,  to  be  made  from  time  to  time,  be  as- 
signed to  particular  circuits. 

Approved  March  8, 1801. 
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Resoloed  by  ihs  Senate  and  Houee  ef  Bepre- 
eentativee  €f  tfie  United  Statet  of  America  in 
Congreee  asaembled.  That  the  first  meeting  of 
the  several  circuit  courts  of  appeals  mentioned 
in  the  Act  of  Congress  passed  at  this  present 
session,  entitled  "An  Act  to  EstabliBh  Circuit 
Courts  of  Appeals  and  to  Define  and  R^ralate 
in  Certain  Cases  the  Jurisdiction  of  the  Courts 
of  the  United  States,  and  for  Other  Purposes," 
shall  be  hdd  on  the  third  Tuesday  in  June, 
A.  D.  eighteen  hundred  and  ninety-one;  and 
if,  from  any  casualty,  the  first  meeting  of  any 
of  said  courts  shall  faO  to  be  so  held  on  that 
day,  the  fint  meeting  of  any  suc^  oourt  so 
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failing  to  be  held  shall  be  held  oo  socli  daj 
subsequent  thereto  as  the  diief  Jtntice.  or  any 
Justice  of  the  Supreme  Court  of  the  United 
States  assigned  to  such  circuit,  shall  direct: 
And  be  it  further  reeolted.  That  nothing  In  aaki 
Act  shall  be  held  or  construed  In  any  wise  to 
impair  the  Jurisdiction  of  the  supreme  oourt  or 
any  circuit  court  of  the  United  Statea  In  any 
case  now  pending  before  it.  or  In  respect  ik 
any  case  wherein  the  writ  of  enor  or  the  ap- 
peal shall  have  been  sued  out  or  taken  to  any 
of  said  courts  before  the  first  dsy  of  Joly,i 
Domini  eighteen  hundred  and  ninety- 
Appioved  March  8^  1881. 


APPENDIX  X 


Mnpvmxz  CI^0itvt  of  tlue  WiniUd  States. 

OcTOBEB  Term,  1890. 


Okdeb. 


Strike  out  "  Rale  35,"  and  insert  instead  thereof  the  following: 

35. 

ASSIGNMENT  OF  ERRORS. 

1.  Where  an  appeal  or  a  writ  of  error  is  taken  from  a  district  court  or  a  cir- 
cuit court  direct  to  this  court,  under  section  5  of  the  Act  entitled  **  An  Act  to 
fistublish  Circuit  Oojirts  of  Appeals,  and  to  Define  and  Regulate  in  Certain  Cases 
the  Jurisdiction  of  the  Courts  of  the  United  States,  and  for  Other  Purposes,"  ap- 
proved  March  3^  1891,  the  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of 
the  court  below,  with  his  petition  for  the  writ  of  error  or  appeal,  an  assignment  of 
errors,  whicli  sball  set  out  separately  and  particularly  each  error  asserted  and 
intended  to    be  urged.     No  writ  of  error  or  appeal  shall  be  allowed  until  such 
assignment   of  errors  shall  have  been  filed.     When  the  error  alleged  is  to  the 
admission  or  to  the  rejection  of  evidence,  the  assignment  of  errors  shall  quote  the 
full  substaxice  of  the  evidence  admitted  or  rejected.     When  the  error  alleged  is 
to  the  charge  of  the  court,  the  assignment  of  errors  shall  set  out  the  part  referred 
IQ  toiidem  verbis,  whether  it  be  in  instructions  given  or  in  instructions  refused. 
Such  assi^xunent  of  errors  shall  form  part  of  the  transcript  of  the  record,  and  he 
printed  with  it.     When  this  is  not  done  counsel  will  not  be  heard,  except  at  the 
j-equest  of  the  court;  and  errors  not  assigned  according  to  this  rule  will  be  disre- 
garded,  bvxt  the  conrji,  at  its  option,  may  notice  a  plain  error  not  assigned. 

2.  The  plaintiff  in  error  or  appellant  shall  cause  the  record  to  be  printed,  ao- 
cord^^g  to  the  provisions  of  sections  2,  3,  4,  6,  6  and  9  of  Bule  10. 

36. 

APPEALS   AND  WRITS  OF   ERROB. 

1.  -^^  *^ppeal  or  a  writ  of  error  from  a  circuit  court  or  a  district  court  direct 

^c  thiB  court,  in  the  cases  provided  for  in  sections  5  and  6  of  the  Act  entitled 

ti  ^n  Act  to  Establish  Circuit  Courts  of  Appeals,  and  to  Define  and  Eegulate  in. 

^gytain  Cases  the  Jurisdiction  of  the  Courts  of  the  United  States,  and  for  Other 

putposea,*'  approved  March  3, 1891,  may  be  allowed,  in  term  time  o^  in  vacation, 

v,Y  ft^y  justice  of  this  court,  or  by  any  circuit  judge  within  his  circuit,  or  by 

flliy  ^^^^^ict  judge  within  his  district,  and  the  proper  security  be  taken  and  the 

^itft^^^^  signed  by  him,  and  he  mav  also  grant  a  supersedeas  and  stay  of  execu- 

^:on  0^  ^^  proceedings,  pending  such  writ  of  error  or  appeal. 

^    2'.  Where  such  writ  of  error  is  allowed  in  the  case  of  a  conviction  of  an  infa- 

QtjB  crime,  or  in  any  other  criminal  case  in  which  it  will  lie  under  said  sections 

<  fltid  6,  the  circuit  court  or  district  court,  or  any  justice  or  judge  thereof, 

Yiftll  have  power,  after  the  citation  is  served,  to  admit  the  accused  to  bail  in  such 

^  x^ount  as  may  be  fixed. 


CASES  FROM  CIBOUIT  COURT  OP  APPEALS, 


^^it^eT  statement  of  the  facts  on  which  such  question  or  proposition  of  law  arises. 
p^^^ai  70-a  1128% 


Appendix   XI. 

2.  If  application  is  tliereui)on  made  to  this  court  tliat  the  wliole  record  an^ 
cause  may  DO  sent  up  to  it  for  its  consideration,  the  party  making  such  u|i|»lie:i- 
cation  shall,  as  a  part  thereof,  furnish  this  court  with  a  ccrtitied  copy  of  tlie 
whole  of  said  record. 

3.  Where  application  is  made  to  this  court  under  section  6  of  the  said  Act  to 
require  a  case  to  be  certified  to  it  for  its  review  and  determination,  a  certiiicU 
copy  of  the  entire  record  of  the  case  in  the  circuit  court  of  appeals  shall  be 
furnished  to  this  court  by  the  applicant,  as  part  of  the  application. 

38. 

INTEREST,   COSTS  AND  PEES, 

The  proyision  of  Rules  23  and  24  of  this  court,  in  regard  to  interest  and  oosta 
and  fees,  shall  apply  to  writs  of  error  and  appeals  and  reviews  under  the  proTis- 
ions  of  sections  5  and  6  of  the  said  Act 


The  following  order  is  hereby  promulgated  by  this  court: 

Ordered,  That  under  section  15  of  the  A-ct  approved  March  3,  1891,  entitled 
''  An  Act  to  Establish  Circuit  Courts  of  Appeals,  and  to  Define  and  Regulate  in 
Certain  Cases  the  Jurisdiction  of  the  Courts  of  the  United  States,  and  for  Other 
Purposes,''  the  Territories  of  Alaska  and  Arizona  are  assiraed  to  the  Ninth  Judi- 
cial Circuit,  and  the  Territories  of  New  Mexico,  Oklahoma  and  Utah  are  as- 
signed to  the  Eighth  Judicial  Circuit. 


APPENDIX  XL 


^npxtmt  ®0uvt  erf  tbe  United  ^tates^ 

October  Term,  1890. 


Ordered,  That  Rule  67  of  the  Rules  of  Pi*actice  in  Equity,  as  amended  at 
December  Term,  1861,  be  amended  by  inserting  after  the  words  **in  s|>ceiHj 
instances,"  the  words  *'m  which  instances  it  shall  be  taken  down  by  a  stenog- 
rapher and  be  put  into  type-writing  or  other  writing;"  and  by  adding  the 
following  at  the  end  of  the  amendment  to  Rule  67  of  the  Rules  of  Practice 
in  Equity  promulgated  at  December  Term,  1809:  ^'The  expense  of  the  taking 
down  of  depositions  by  a  stenographer  and  of  putting  them  into  type-writing 
or  other  writing  shall  be  paid  in  the  first  instance  by  the  party  who  makes  the 
examination  or  cross-examination  of  the  witness,  as  the  case  may  be,  and  shall 
be  imposed  by  the  court,  as  part  of  the  costs,  upon  such  party  as  the  court  shall 
adjudge  should  ultimately  bear  them." 


INDEX  TO   APPENDICES. 


1.  In  Memoriam  —  Samuel  Freeman  Miller. 

2.  Rule  85  added. 

8.  Subdivision  5,  Rule  8,  amended. 

4.  ••  1.      •'     9. 

5.  «•  2.      ••     9. 

6.  Rule  54  of  Rules  of  Practice  in  Admiralty  amended. 

7.  Allotment  of  Cb.  J.  and  JJ.  to  Circuits. 

9.  Act  to  Establish  Circuit  Courts  of  Appeals,  eta 

10.  Rule  85  corrected,  and  Rules  86-38  added. 

11.  Rule  67  of  Rules  of  Practice  in  Equity  amended. 
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FOTJB  VOLUMES  OOIifTAIlsrED  IS  THIS  BOOB; 

185,  136,  137,  138. 

OCTOBEB  TERMS,  1889,  1890. 


! 


T 


A.OCOUHT1NO.    See  Trttbtb,  2. 
ACCRETIONS.    See  Watxbb  abd  Wa- 

TBB0OUBBB8,   2. 

ACTION  OR  SUIT.    See  also  MobtgAos, 
14;  Patbntb,  88. 

1.  The  assijpimeDt  of  an  CDtlre  patent-right 
-vests  in  the  assignee  the  exclusive  nght  to  sue, 
«itber  at  law  or  in  equity,  for  its  subsequent 
infringement.      Waterman  y.  Maekemie,    928 

2.  By  the  law  of  the  District  of  Columbia, 
.an  agreement  of  the  grantee,  in  his  deed,  to 
assume  and  pay  a  mortgage,  is  one  made  with 
the  grantor  only,  and  the  mortgagee  cannot 
isue  there  upon  it  at  law,  but  his  only  remedy 
against  the  grantee  is  by  suit  in  equity,  al- 

tbougb  tn  iMew  York  he  can  maintain  such 

suit  either  in  equi^  or  at  law.     WiUard  y. 

Wood,  210 

8.  Where  an  action  is  simply  for  the  recoy- 
«ry  and  possession  of  specific  real  or  personal 
.property,  or  for  the  recovery  of  a  money  judg- 
ment, the  action  is  one  at  law.  WhiteMod  v. 
JShattuek,  .  878 

4.  An  action  l^  a  mortgagee  to  recoyer  the 
value  of  goods  mortgased  to  him  which  had 
been  seized  and  sold  by  defendant  on  an  attach- 
ment is  an  action  at  law.  That  an  accounting 
for  the  proceeds  of  real  estate  sold,  which  was 
io  be  applied  to  reduce  the  debts  secured  by 
the  mortgage.  Is  necessary,  does  not  make  it 
An  eauitable  action,  as  this  is  matter  of  defense 
which  can  be  pleaded  and  proved  in  an  action 
At  law.    Beagan  v,  Aiken,  892 

6.  An  equitable  cause  of  action  to  enloin  a 
railway  company  from  locating  and  maintain- 
ing a  railroad  cannot  be  unit^  with  a  legal 
-cause  of  action  for  compensation  for  the  lands 


8.  It  1b  too  late  to  raise  the  objection  to  a 
separation  of  a  claim  against  a  warrantor  for 
restitution  of  the  price  of  land  from  the  clMm 
for  rents  and  revenues,  after  a  judgment  for 
the  latter,  where  the  price  belongs  to  the  posr 
sessor  and  the  rents  and  revenues  to  theplain- 
tiflf  under  a  right  of  subrogation.  JV«w  OrleanM 
y.  WMtMy,  11^ 

9.  The  real  owner  of  land  may  bring  a  suit 
against  either  of  two  different  parties  holding 
adversely  to  him,  without  joining  the  other. 
WiUiams  v.  United  States,  1038 

10.  In  a  suit  to  restrain  the  collection  of 
taxes  already  levied  to  pay  interest  on  county 
bonds,  and  any  further  levies  by,  the  county 
judge,  in  which  a  decree  is  asked  adjudging 
the  invalidity  of  the  bonds,  the  sheriff  who  was 
about  to  enforce  the  collection,  and  the  couny 
judge,  were  necessary  parties,  as  were  the  bond- 
holdera     Broum  v.  TroukUUe,  987 

11.  Plaintiffs  in  an  attachment,  in  levying 
which  the  sheriff  has  exceeded  his  authority, 
need  not  be  joined  as  parties  defendant  in  a 
writ  of  injunction  to  restrain  him  from  further 
wrongdoing,  where  it  does  not  appear  that  they 
advised  or  directed  him  to  seize  the  property. 
Iforih  V.  F^ten,  986 

12.  A  suit  to  enforce  a  lien  for  advances  to 
a  tenant,  against  the  landlord,  who  has  seized 
and  sold  the*crop  for  rent,  ia  an  equitable  one 
for  an  aocouot,  and  to  such  a  suit  the  tenant  is 
a  neoessary  party.    Saloy  v.  Ehch,  468 

18.  A  penon  who  has  not  been  named  as  de- 
fendant to  a  bill  may,  with  the  consent  of  all 
the  parties  to  the  cause,  appear  at  the  hearing. 
Andereon  v.  Watt,  lOTO 

14.  A  crime  committed  against  the  laws  of 
the  United  States,  out  of  the  limits  of  a  State, 
is  not  local,  but  may  be  tried  at  such  place  as 


proposed  to  be  taken  by  the  railway  company.    Congress  shall  designate  by  law.    Oook  y.  VniU 
Cherokee  Nation  v.  Southern  K,  B.  Oo.        295 1  edStatee,  906 

6.  In  the  Supreme  Court  of  the  District  of 


"Columbia,  as  in  the  circuit  courts  of  the  Unit- 
ed States,  equitable  relief  cannot  be  granted  li^ 
an  action  at  law.     WiUard  v.  Wood,  210 

7.  A  statement  of  facts  agreed  by  the  partita* 
•or  a  case  stated,  in  an  action  at  law,  waiyes  all 
questions  of  pleading  or  of  form  of  action 
which  may  be  cured  by  amendment,  but  doea 
«not  enable  a  court  of  law  to  assume  the  joriS' 
^diction  of  a  court  of  equity.  Id* 

U.  S.  Book  84. 


16.  In  respect  to  crimes  committed  outside 
of  the  States,  in  some  place  within  the  exclu- 
sive jurisdiction  of  the  United  States,  Congress 
is  not  forbidden,  bv  U.  S.  Const,  art.  8,  §  2, 
from  providing  a  place  of  trial  different  from 
the  one  in  which  me  accused  might  have  been 
tried  at  the  time  the  offense  was  committed,  aa 
that  section  relates  only  to  offenses  against  the 
United  States  committed  within  some  State. 

Id. 
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16.  Appeanoce  by  defeDdant,  and  answer- 
tag  and  participatiDg  in  the  trial,  in  a  suit  in  a 
State  in  which  he  does  not  reside  and  in  which 
be  has  not  been  served  with  process,  waives 
Donservice  of  process.  Fitzgerald  d  M,  Oonstr, 
Co.  ▼.  FiUgerald,  608 

ADMIRALTY.    See  also  Appeal  and  Es- 
BOB,  22,  28,  81. 

Creditors  and  interveners,  in  order  to  wind 
np  a  trust  and  enforce  a  contract  of  sale  of  a 
vessel,  cannot  resort  to  a  court  of  admiralty. 
A  court  of  admiralty  has  not  the  characteristic 
powers  of  a  court  of  equity  in  such  case.  Bsa 
f .  The  EeUpee,  «» 

ADVERSE  POSSESSION. 

No  length  of  possession  of  one  partner,  of 
real  estate  paid  fox  with  partnership  funds  and 
conveyed  to  him,  bars  the  other  partners.  Bid- 
Oe  v.WhiteliiU,  282 

APPEAL  AND  ERROR. 

L  JmusDicnoN. 

a.  Under  Special  Btaiuta. 

b.  Federal  Ouettians. 

c.  Juriedicttanal  Amount, 

d.  Finality  of  Decree. 

11.  Tbajbtsfeb  of  Caitbb. 
m.  Rbcobd  Ain>  Cabb  m  Appellatb  Ck>uBT. 

IV.  Objectionb  and  ExoBPnoNB;  Raising 

Qttbstionb  in  Lower  Ck>uBT. 
Y.  Prelikinabt  HonoNS  and  Obdebb; 

DlSlOBSAL. 

VL  Hbabino  and  Dbtebionation. 

a.  What  Queetion*  may  be  Ckmtidered^ 

1.  Generally, 

2.  Diicretionary  and    Collateral 

Decitione. 
8.  Jurisdiction;     QuetHone    Not 

Baieed  Behw. 
4.  MattereWaived  or  Cktred  Below. 

b.  Beview  qf  Findinae, 
c  PresumptioM;  What EhrroreWarrant 

Betereal. 

YIL  Judghent. 
See  also  Coitbtb,  28. 

L  JiTBIBDICnON. 

a.  Under  Special  Btaiutei. 

1.  The  enabling  Act  admitting  the  two  Da- 
kotas,  Montana,  and  Washington  Territories 
as  States,  authorizes  the  Supreme  Court  of  the 
United  States  to  hear  and  determine  appeals 
from  the  supreme  courts  of  such  Territories. 
North  Y.  Betere,  086 

2.  The  proTiso  in  the  Act  of  Congress  of 
March  8,  1887,  |  6,  that  that  Act  shall  not 
affect  the  jurismction  over  any  suit  removed 
from  a  state  court  before  the  passage  of  that 
Act,  does  not  give  the  Supreme  Court  of  the 
United  States  Jurisdiction  over  a  writ  of  error 
from  a  Judgment  remanding  a  cause  to  a  state 
court,  when  the  suit  was  removed  before  the 
Act  of  1887,  but  not  remanded  until  afterwards. 
Gumee  r.  Patrick  County,  801 

a  B.dD.RRCo.r. Thauron,  184 U. S.45, 
IIM 


which  liolds  1;lia  ! 
remandin^^  &  oa£  i 
pealable, — follow  i 
Scoti, 

4.  To  flriv^e  ^lie 
States  junsdiotioi 
state  court.  It  zu, 
only  that  a  tedLe 
therein  for  decisia 
State  having  Juris*, 
was  necessary  to  th 
and  that  it  "was  a< 
Judgment  aa  rend 
given  without  dec 
888;  Cook  County  \ 
Co. 

6.  Where  in  a  au 
federal  question,  an 
State  Statute  of  Um 
ment  is  sustainable, 
which  of  the  Vwo  / 
based,  the  Supreme  i 
has  no  Jurisdiction 
Jehneon  ▼.  Risk, 

8.  Where  in  a  suit 
is  a  federal  auesiiou, 
been  disposed  of  on 
ground,  and  it  does  d< 
two  grounds  the  Jod^ 
the  independent  groui 
valid  one,  sufficient  of 
ment,  the  Supreme  Co 
will  take  Jurisdiction  o; 

7.  Where  the  case  \ 
court  on  an  independeo 
to  maintain  the  Judgmc 
federal  question,  even  1 
also  decided  a  federal  i 
Court  of  the  United  Stat 
of  error  without  consid< 
tion.    Beat^  y.  Benton, 

8.  A  claim  of  dtizeni 
Congress  upheld  by  a  bU 
verse  party  no  right  to  a  r 
Court  of  the  United  State 
a  federal  question  wa^  c 
Mitaouri,  Carey,  v.  Andri 

9.  A  claiin  to  office  by  ^ 
founded  upon  Act  of  Vodi 
g  i,  is  s  right  or  privilege  c 
ute  of  the  United  States 
having  dedded  In  favor  of 
lege,  ue  Supreme  Court  oi 
cannot  review  the  state  de( 
error. 

10.  The  Supreme  Court  oi 
will  not  entertain  jurlsdictf^ 
ment,  where,  beside  the  lei 
leged  to  have  been  decided  b 
it  proceeded  in  port  upon  am 
ground  not  involving  any  ledi 
sufficient  in  itself  to  maint^ 
without  refereooe  to  tb»t  9" 
▼.  Nej/a, 

It  The  decision  of  a  sta 
county  did  not  obtain  title  tron. 
the  swamp-land  grant  bccaujj 
to  a  Durchaser  under  bis  eon; 
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era!  qaestioo.    Cook  County  y.  Calumet  <ft  C, 
Canal  dD.  Co,  1110 

12.  The  authority  of  the  second  comptroller 
and  the  fourth  auditor  of  the  Treasury  of  the 
XJuited  States  is  not  denied  or  the  Talidlty  of 
that  authority  questioned,  so  as  to  give  the  Su- 
preme Court  of  the  United  States  jurisdiction 
of  the  case  on  writ  of  error  to  the  Supreme 
Court  of  the  District  of  Columbia,  when  it  is 
claimed  that  in  the  exercise  of  a  valid  autho]> 
it^  they  erred  in  the  disallowance  of  fees  or 
milage  to  an  oflScer  to  which  he  is  entitled,  and 
refused  to  pay  him  the  same.  United  States, 
Zide,  Y.  Lynch,  700 

18.  A  ruling  of  the  court,  admitting  in  evi- 
dence, to  show  defendant's  title,  the  register 
and  receiver's  certificate  after  it  appeared  to 
have  been  canceled  and  reinstated  by  the 
land  department,  did  not  draw  the  validity  of 
the  authority  of  that  department  in  question, 
within  U.  S.  Pub.  Stat.  §  700,  giving  the  Su- 
preme Court  of  the  United  States  jurisdiction 
on  appeal,  nor  was  the  decision  against  its  va- 
lidity because  araiinst  the  validity  of  the  alleged 
cancellation.  iJook  County  ▼.  Calumet  db  C. 
Canal  di  />.  Co.   '  1110 

14.  The  decision  of  the  New  York  Court  of 
Appeals  that  Cornell  University  had  no  power 
to  take  or  hold  any  more  property  than  $8,000,- 
000,  and  that  the  husbano,  heirs,  and  next  of  kin 
of  Mrs.  Fiske  could  avail  themselves  in  this 
case  of  the  fact  that  the  University  at  her 
death  held  property  up  to  the  prescribed  limit, 
does  not  involve  auy  federal  question,  but  de- 
pends on  the  character  of  the  University  and 
the  state  law,  and  such  decision  Is  binding  on 
the  Supreme  Court  of  the  United  States.  Cor- 
neU  Univenity  v.  FMIre,  427 

16.  The  decision  of  the  New  York  state 
courts  sustaining  the  validity,  under  the  State 
Constitution,  of  the  New  York  Act  prescribing 
that  the  punishment  of  death  shall  be  by  elec- 
tricity (N.  Y.  Laws  1888,  chap.  489),  isnot  re-ex- 
aminable  by  the  Supreme  Court  of  the  United 
States.    BeEamnOer,  519 

18.  No  question  ot  repugnancy  to  the  Fed- 
eral Constitution  can  arise  when  the  inguiry  of 
^e  state  courts  is  directed  to  the  sufficiency 
of  an  indictment  in  the  ordinary  administra- 
tion of  criminal  law,  and  there  is  nothing  spe- 
5^I>  partial,  or  arbitrary,  or  in  violation  of  fun- 
damental principles,  in  the  law  of  the  State  in 
accordance  with  which  the  indictment  was 
found,  and  aa  applied  in  passing  upon  its  suffi- 
ciency.    Oaldweu  v.  Texas,  816 

17.  Where,  in  a  suit  in  a  state  court,  no  de- 
cree could  pass  against  the  defendants  without 
denying  the  protection  asserted  by  them  under 
the  homestead  laws,  and  the  supreme  court  of 
the  State  declared  that  the  defense  of  invalidity, 
under  the  homestead  laws,  of  the  oontract 
sought  to  be  enforced  was  not  sustainable,  the 
case  Is  one  in  which  a  right  was  specifically 
set  up  and  claimed  under  the  statutes  of  the 
United  Statea,  and  the  decision  and  judgment 
of  the  stale  court  being  agidnst  that  right,  the 
United  States  Supreme  Court  haa  jurisdiction. 
AndBnon'W.  Oarktne,  872 

O.  JuriacMionat  Amauni. 

18.  Where  phdntUb  dalm  in  the  circuit 


court  to  recover  a  part  of  a  tract  of  land,  which 
part  is  not  of  the  value  of  over  $2,000,  the 
Supreme  Court  of  the  United  States  has  no 
jurisdiction  of  the  case,  although  the  whole  of 
the  tract  of  which  plaintiffs  c&im  the  owner- 
ship is  worth  110,000.  Vtekaburg,  6,  d  P,  R. 
Co.  V.  Smith,  95 

19.  Where  an  action  is  in  the  nature  of  a  suit 
in  rem,  and  the  judj^ment  is  a£[ainst  the  prop- 
erty, and  the  claim  m  a  cross-biU  grows  out  of 
the  properly  and  is  incideot  to  the  suit  as  a 
part  of  the  transaction  out  of  which  complain- 
ant's claim  is  derived,  the  amount  thereof 
may  be  taken  into  account  in  determining  ju- 
risdiction.    LowiU  V.  Oragin,  373 

20.  In  a  suit  to  recover  the  value  of  a  boat 
and  goods  thereon  sunk  in  a  collision,  where 
the  value  of  the  boat  and  goods,  which  were  a 
total  loss,  was  f  6,057,  and  a  decree  was  entered 
for  $3,028.50,— one  half  the  value.— the  matter 
in  disiiutc  in  the  Supreme  Court  of  the  United 
States  is  the  difference  between  $6,057  and 
$8,028.60,  and  the  court  has  no  jurisdiciion. 
Detere  v.  77ie  Haverton,  608 

21.  Where  the  trust  fund  administered  and 
ordered  to  be  distributed  by  the  circuit  court, 
in  a  suit  to  compel  the  stockholders  of  a  cor- 
poration to  pay  their  subscriptions  to  stock  to 
realize  the  fund,  amounts  to  more  than  $5,000, 
the  Supreme  Court  of  the  United  States  has 
jurisdiction  of  the  appeal,  and  its  jurisdiction 
is  not  affected  by  the  fact  that  the  amounts 
decreed  to  some  of  the  creditors  are  less  than 
that  sum.    HandOeyY.  Stutz,  706 

22.  In  a  suit  in  admiralty,  by  libelant  as 
owner  of  a  barge  and  trustee  for  the  owner  of 
her  cargo,  against  a  propeller,  to  recover  dam- 
ages for  the  loss  of  the  barge  and  cargo, 
through  the  negligence  of  the  propeller,  while 
being  towed  by  her,  in  which  the  lil}elant  recov- 
ered the  sum  of  $5,567.65,  the  Supreme  Court 
of  the  United  States  has  jurisdiction  of  an  ap- 
peal, although  such  amount  was  subsequently 
apportioned  so  as  to  show  the  allowance  for 
the  loss  of  the  barge  and  for  the  cargo  sepa- 
rately—to wit,  $2,544.61  for  the  loss  of  the 
barge,  and  $8,023.04  for  the  cargo.  The  Bur- 
lington v.  IP'oTd,  781 

28.  In  a  suit  in  admiraltv  where  the  libel- 
ant recovered  more  than  $5,000,— sufficient  to 
5[ive  the  Supreme  Court  of  the  United  Statea 
urisdiction,— the  fact  that  upon  subsequent 
proceedings  for  limitation  of  liability  in  another 
suit  the  libelant  could  not  collect  more  than 
$4.6^  does  not  deprive  it  of  jurisdiction.    Id, 

24,  Where  plaintiff  recovers  in  an  action 
$2,485,  exclusive  of  interest  and  costs,  and  de- 
fendant fails  to  recover  anything  on  account 
of  his  counterclaim  of  $6,000  set  up  in  his  an- 
swer, and  the  defendant  brings  a  writ  of  error, 
the  aggre£pte  amount  Is  sufficient  to  give  the 
Supreme  Court  of  the  United  States  jurisdic- 
tion.   8ire  v.  Bllithorpe  Air  Brake  Co.        goi 

25,  Whe^  interest  antecedent  to  a  judgment 
appealed  from  is  included  in  soch  judgment, 
and  the  amount^  with  the  added  Intereat,  ex- 
ceeds $5*000,  the  Supreme  Court  of  the  United 
atAtPA    has  jurisdiction.    Mamaehusette  Ben. 

aSTv-  ^<^*  8W 

26,  Wl^®^  Judgment  was  not  entered  for  a 
definite  e^™**  "^^  generally  hi  favor  of  plain- 
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tUr  OD  Oe  verdict,  tad  the  TodiclWBf  mdend 
ttifrteeo  dajs  bef oie  Jodgmeol,  and  the  amoont 
sctiiflllr  doe,  at  the  dSle  oi  the  JudgmeDt, 
n^fon  the  veidict,  and  fotereft  thereon  to  that ' 
time,  was  orer  $5,000,  the  Kapreine  Cooit  of 
the  UDitcd  Slates  has  Jurisdiction  of  the  case,  I 
where  the  state  law  alfows  interest  on  the  Ter-  j 
diet  to  be  induded  in  the  Judgment.    Mama- 
ekuaOU  Ben.  Am.  ▼.  MUe$,  8M 

27.  The  Safxreme  Court  of  the  United  States 
has  no  Jurisdiction  on  appeal  from  a  Judgment 
against  plaintiir  in  an  action  hy  a  l^giUee  under 
a  win  against  tlie  executor  and  others  to  com- 

el  the  latter  to  turn  orer  to  the  executor 
ok  books  and  moneTS  entered  therein  de- 
posited in  a  sayings  bank,  which  they  claimed 
to  bold  as  gifts  from  the  testatrix,  and  to  com- 
pel the  executor  to  include  the  moners  as  as- 
sets of  the  estate  in  tfae  inTentory,  where  the 
amount  represented  by  the  three  bank  books 
was  $5,377.88,  and  the  interest  of  the  plsintilT 
under  the  will  as  legatee  was  only  one  sixth 
thereof,  or  $896.80|.    MOUr  ▼.  Clark,  66 

28.  In  an  action  by  taxpayers  in  behalf  of 
tbemselves  and  all  other  taxpayers  of  a  county, 
against  certain  county  officers  and  holders  of 
tlie  county  bonds,  in  which  the  main  question 
at  issue  was  the  Tslidity  of  the  bonds,  the 
smount  thereof  far  exceeding  $5,000,  the  Su- 
preme Court  of  the  United  States  has  Juris- 
diction. The  rule  applicable  to  plaintiffs  each 
ciiiiminff  under  a  separate  and  distinct  right  is 
not  applicable.    Brcwn  ▼.  Trou$daU,  087 

29.  Where  the  claim  of  one  appellant  is  for 
less  than  $5,000,  the  appeal  will  be  dismissed  as 
to  him,  although  the  claim  of  another  appel- 
lant is  enough  to  give  the  court  jurisdiction 
on  the  spp^  as  to  him.  Q€OTg€  T.  Smith 
Mid.  Pur.  Oo.  v.  MeOroartjf,  846 

80.  If  several  persons  be  Joined  in  a  suit  in 
equity  or  admiralty,  and  have  a  common  and 
undivided  interest,  though  separable  as  be- 
tween themselves,  the  amount  of  their  Joint 
claim  or  liability  will  be  the  test  of  Junsdio- 
tion;  but  where  thefr  interests  are  distinct,  they 
cannot  Iw  aggregated  together  for  the  purpose 
of  giving  the  Supreme  Court  of  the  United 
States  Jurisdiction  on  appeal    Clay  ▼.  Fidd, 

1044 

d.  FhuMy  qf  Deorm. ' 

81.  A  decree,  to  be  final  for  the  purposes  of 
tui  appeal,  must  leave  the  case  in  such  a  condi- 
tion that»  if  there  be  an  affirmance,  the  court 
below  will  have  nothing  to  do  but  to  execute 
the  decree  it  has  already  entered.  Lodi/e  v. 
TweU,  168 

82.  Where  something  mors  than  the  mere 
ministerial  execution  of  the  decree  as  rendered 
is  left  to  be  done,  the  decree  is  interlocutory, 
and  not  final,  even  though  it  settles  the  equi- 
ties of  the  bill  Id, 

88.  A  decree  upon  an  interveniuff  petition  in 
a  foreclosure  suit  against  a  railroad  company, 
adjudging  that  ceHaiu  locomotives  used  by 
that  company  under  a  contract  for  their  pur- 
chase should  be  paid  for  from  the  sale,  is  a  final 
decree.  Central  Tni9t,Co.  v.  Qrant  Loeamotive 
Worki,  97 

84.  An  order  remanding  a  cause  from  the  cir- 
cuit to  a  state  court  is  not  a  final  Judgment  or 
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W.  A  final  om 

stated  term,  disosi 
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the  marshal   for  1 
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UniUdStaUa. 

87.  A  Judgment/ 
which  the  saprem^ 
be  filial  will  be  con^ 
the  Bupreme  Court 
ercising^  its  appellate 
of  the  compensaUoa 
tinct  proceeding.  I 
WheeUng  Bridge  Oo. 

n.  TRAKa 

88.  A  writ  of  erTO\ 
State  is  not  allowed  a 
to  Iw  sent  out  when  t 
United  States,  after  hi 
tbe  issue  of  the  writ  cg 
firmsnoe  of  tlie  Judgm 

89.  A  decree  upon  m 
a  foreclosure  suit  again 
adjudging  that  tbe  sue 
tbe  proceeds  of  the  sale 
iso,  and  that  tbe  corpoi 
parties,  who  purchased 
sum  to  tbe  intervener  i 
may  be  appealed  from  bi 
L(mmaU,B.  d8t.  LA 

40.  A  purchaser  St  a  fc 
right  of  appeal  as  to  ali 
auer  his  bid.  which  affect 
or  tbe  burdens  which  he  i 
which  are  not  settled  by  tl 
under  which  he  purchases. 
iean  Loan  <ft  T,  Oo, 

41.  Purchasers  at  a  mortj 
under  a  decree  which  provi 
in  cash  of  sufficient  of  the 
adjudged  to  be  prior  in  ec/u 
or  for  a  resale  or  the  proper 
their  assigDee,  appeal  from 
ing  that  such  claims  be  paid 
anouDt  of  tlieir  bid.  or  i\\ 
property  he  resold;  they  hi 
interest  in  the  premises.  Gen 
OrarU  LoeomoHw  Worh, 

42.  When  a  judgment  is  j 
era),  and  tbe  interests  of  aii  ai 
iudgment,  all  must  Join  in  the 
it  will  be  llisniissed,  unless  ti 
summons  and  severance,  i 
Stata, 

48.  An  appeal  from  a  decree 

116, 186, : 


f 


affbal  and  ebbob,  in.,  rv. 


be  taken  in  two  yean  after  the  entry  of  the  de- 
cree; and  it  cannot  be  said  to  be  taken  until  it 
la  present^  to  the  court  which  made  the  de- 
cree, by  fllinglthe  papers.  Farrar  ▼.  Ohureh- 
ill,  240 

44.  If  the  petition,  order,  and  bond  are  not 
filed,  in  the  court  below  until  after  two  years 
from  the  entry  of  the  decree,  a  cross-appeal 
will  be  dismissed.  ^'^» 

45.  In  computing  the  two  years  within  which 
a  writ  of  error  must  be  brought  or  an  appeal 
taken,  the  day  of  the  entry  of  the  ludgment,  de- 
cree, or  order  appealed  from  snould  be  ez- 
daded.    Smith  y.  Oaie,  792 

46.  Where  the  plaintiff  in  error  or  appellant 
Is  entirely  free  of  laches  or  want  of  diligence, 
and  is  prevented  from  obtaining  the  transcript 
by  the  fraud  of  the  other  par^,  the  order  of 
the  court,  or  the  contumacy  ox  the  clerk,  the 
court  may  grant  relief  appropriate  to  the  case. 
Oreen  ▼.  Elbert,  793 

47.  When  a  return  is  made  and  the  transcrmt 
aeaaonably  deposited  in  the  clerk's  office,  juris- 
diction is  not  lost  by  the  lapse  of  the  term,  but 
the  cause  may  still  oe  docketed,  if  the  drcum- 
atances  Justify  the  court  in  ezercifling  its  discre- 
tion to  that  effect.  Id, 

48.  It  is  a  condition  precedent  to  the  filing  of 
the  record  and  docketing  of  the  case  that  secu- 
rity should  be  given  or  a  deposit  made  with  the 
<derk;  and  where  that  is  omitted  without  ex- 
cuse for  twenty  months,  the  case  will  be  dis^ 
missed.  Id. 

49.  The  transcript  of  the  record  maybe  filed 
at  any  day  during  the  term  succeeding  the  tak- 
ing of  an  appeal  or  the  bringing  of  a  writ  of 
error,  if  appellee  or  defendant  in  error  has  not 
in  the  mean  time  had  the  cause  docketed  and 
dismissed;  but  it  cannot  be  filed  after  the  ex- 
piration of  such  term.  Id, 

60.  Where  the  plaintiff  in  error  in  the  Su- 
preme Court  of  the  United  States  is  a  member 
of  the  bar  of  that  court,  and  notifies  the  clerk 
in  transmitting  the  transcript  that  the  case  is 
one  of  his  own,  his  appearance  is  properly  en- 
tered when  the  record  is  filed  and  the  case 
docketed.  Id. 

61.  Under  Dak.  Code  Civ.  Proo.  the  omission 
to  file  findings  of  facts,  iudgment  having  been 
entered,  is  a  mere  irregularity  which  the  court 
has  authority  to  cure  by  supplying  additional 
finding,  until  an  appeal  is  taken  or  a  bill  of 
exceptions  is  settlea  and  siirned  by  the  judge. 
NorihY.  Peters,  -a         -^  §^ 

in.  Rboobd  asb  Casb  in  Affbllatb 

COUBT. 

62.  The  rules,  regulations,  and  restrictions 
are  the  same  as  to  appeals  as'  in  cases  of  writs 
of  error.  An  assignment  of  errors  must  be  an- 
nexed to  and  returned  with  the  transcript  of 
the  record.    Fa/rriMr  v.  OhurehiU,  246 

68.  Where  it  does  not  appear  from  the  rec- 
ord that  the  court  below  declined  to  pass  upon 
any  question  which  it  was  its  duty  toconsiaer, 
a  stenographic  report  of  its  oral  opinion  can- 
not control  the  record  by  showing  that  it  re- 
fused to  consider  one  of  the  ffrounds  for  a  new 
trial    Diitriet  of  Columbia  Y,  Woodbury,    472 

64.  A  bill  of  exceptions  as  to  the  ruling  of 


the  court  on  the  matter  of  instructions,  and  a 
statement  of  all  the  proceedings  in  the  trial, 
approved  by  counsel  and  authenticated  by  the 
trial  judge,  are  sufficient  for  the  leview  of  a 
Montana  judgment  in  the  Supreme  Court  of 
the  United  States.    Montana  B,  Co,  ▼.  Warren^ 

681 

66.  The  petition  for  a  writ  of  error  forms  no 
part  of  the  record  upon  which  to  determine 
whether  a  federal  question  arose  and  was  de- 
cided in  the  state  court     BuUer  v.  Chige,    869 

66.  A  paper  filed  in  the  circuit  court  eight 
days  after  the  opinion  and  findings  of  the  court 
were  filed,  which  forms  no  part  of  the  biH  of 
exceptions  signed  by  the  judge,  but  is  signed 
only  by  the  attorney  for  defendant,  and  pur- 
ports to  be  exceptions  to  findings  of  facts  made 
by  the  judge  and  to  his  conclusion  based  upon 
such  findings,  cannot  be  regarded  as  a  bill  of 
exceptions  signed  by  the  judge,  although  it  ia 
contained  in  the  record.  Smtb  ▼.  EUithorpe 
Air  Brake  Oo.  801 

67.  Exceptions  to  the  refusal  of  the  circuit 
court  to  find  certain  facts  cannot  be  considered., 
where  the  testimony  is  not  before  the  Supreme 
Court  of  the  United  States  on  appeal.  The 
Nacoodiee  v.  Moedey,  687 

68.  A  stipulation  which  does  not  state  the 
ulthnate  facte  of  the  case,  presenting  questions 
of  law  only,  is  not  a  sufficient  finding  of  facts. 
Bavenpofi  v.  Paris,  ^48 

69.  It  will  be  presumed  that  a  judge  who 
siffus  an  allowance  of  a  writ  of  error  and  a 
citation  as  presiding  judge  of  the  supreme 
court  of  a  State  was  such  presiding  judge  at 
the  time  of  signing.    Butler  y.  Gage,  869 

60.  When  the  record  states  that,  after  judp- 
ment  was  rendered,  the  court  allowed,  ttiewm 
of  error  and  the  dution  was  signed  and  the 
hnnrf  ma  aooroved.  the  date  on  those  papers, 
SSi  pril>?Wtrinde^^^  the  ludgnent, 
must  be  attributed  to  clerical  error.     ^^""^^ 

AitianeuaKe  used  in  briefs  on  appeal,  as 
wrfl'aslSat  employed  in  oral  argument,  must 

Y,AfnencanLoandiT,Uo.  iw4 

AQ    Where  the  printed  argument  of  plamtifl 

in^r  contains  many  laieeatfons  whofiy  aside 

i  -.^he  charges  made  in  his  complaint,  and 

^^T3  individuals,  which  are  clearly  imperti- 
"^•nd  sSndaloii  and  unfit  to  be  submitted 
Ttbe  couTit  Uill  be  stricken  from  the  fil^. 

M    The  court  denies  the  motion  of  plainUff 


4«  -rror  to  withdraw  from  Uie  files  the  tran- 
ISSfSerecordofacaaedismissed.    Oh^ 

V.  BugJ^^» 

nr   OBJBcnoHs  AHD  BxoBPTiOHs;  Raibino 

64  Vagne  objections  to  testimony  we  With- 
ouv  weiSt  before  an  appellate  court:  th^ 
shiuld  l^int  out  some  specific  drfcct  in  the 
Sh^cte^^of  the  evidence.    DiePrict  <f  Mum^ 

bia  V.  Woodbury, 

66  Where  there  are  no  exceptions  to  tne 
reS^idrand  the  only  error  assigned  Is  that  ^the 


J  EasoB.  v.,    "V 


coon  erred  In  not  giving  JudemeDt  in  favor  of 
the  plaiutifl,  and  the  pleadlDgt  and  flDdlon 
fnDj  HutaiD  Ihe  judgment.  It  will  be  afBrmed. 


66.  Wbere  a  defense  In  a  itate  court  ta  dt>- 
Unctl;  made,  reatluKon  local  atatutea,  tlie  Su- 
preme Court  of  Ihe  TJril«l  Blatea  will  not.  In 
order  to  reach  a  federal  question,  resort  tc 
critical  conjecture  aa  Co  the  action  of  tlie  court 
in  ibe  dispoeitiou  of  auch  defenae.    Johiuon  v. 

AT.  ToglTsJurladicllontotheSaprenieCourt 
of  the  United  Statea  twcause  of  tbe  dental  by 
the  Blate  court  of  any  title,  right,  privilege, 
or  immunltj  clntmed  under  tbe  Conatltution 
or  Ireaty  or  atatule  of  tbe  United  Statea,  it  must 
appear  on  tbe  record  that  auch  title,  right, 
prfvilege,  or  Immunltf  naa  specially  aet  up  or 
claiined  at  the  proper  time  and  in  the  proper 
way .  TtxoM  d  P.  B.  Oi>.  *.  Sottihtrn  P.  Oo. 
614 

68.  A  title,  right,  privilege,  or  immunltj  la 
not  properlj  claimed  under  an  Act  of  Congreas, 
ao  US  to  pretent  a  federal  queailon,  when  it  to 
auggested  for  tbe  flrat  time  In  a  petition  for  a 
rebearing,  after  judgment  Id. 


States,  naa  specially  set  up  or  claimed  in  the 
court  below,  except  after  Judgment  and  upon 
the  petition  for  a  rebearing,  a  contention  thus 
delayed  cornea  too  late.     Caldudl\.  Texai,  616 

70.  Where  the  supreme  court  ol  the  State 
went  to  ludgment  without  any  auggeation  that 
a  federal  queaiiou  waa  presented  id  the  case 
for  itadeterminatloD,  and  no  Huch  question  waa 
presented  in  the  petition  for  Tebearinc,  a  aut>- 
sequent  motion  that  oral  argument  of  the  case 
on  the  media  be  permitted,  and  a  denial  there- 
of, did  not  necessarily  InTolre  tbe  decision  of 
the  federal  question,  ao  as  tu  give  the  Supreme 
Court  of  the  United  Btatea  Jurisdiction  of  a 
writ  of  error  to  the  denial,    Butler  t.  Oafft, 

86S 

71.  Where  defendant  made  no  objection  to 
the  method  pursued  by  the  court  in  impanelinf 
a  jury  at  the  time  or  uotil  after  conviction, when 
be  made  it  a  ground  of  motion  for  a  new  trial, 
tbe  Supreme  Court  of  tbe  United  Stales  will 
not  regard  the  objectiou  on  writ  of  error.  At- 
eianderv.  United  Statu,  9M 

72.  Where  au  objection  waa  not  raised  until 
afier  decree  of  the  circuit  court  and  an  appeal 
aod  a  remand  of  the  cause  to  the  circuit  court 
tor  further  proceedings,  during  all  which  time 
it  might  have  been  made,  appellant  Is  estopped 
from  ralainglt.     JfaaOrieaMY.  Whitney,  1103 


78.  Motion  papers  ihould  contain  In  them- 
<elfea  so  much  of  tbe  record  aa  to  enable  tbe 
court  lo  act  understand  Ingly.  Taai  Land  A 
C.  Co.  V.  SeoU,  780 

74.  Leave  may  be  given  to  amend  a  writ  of 
errur  by  adding  names  of  plalntUfa  in  error. 
Inland  A  8.  C.  Co.  v.  Tolton,  080 

75.  A  writ  of  error  sued  out  by  a  part  only 
of  joint  defendanta  againat  whom  a  joint  JndK- 
nteat  was  rendered  cannot  be  amended  In  tM 
llt4 


AFPBAL  AKD  EllROB,  YI.  a,  3,  b. 


Sl  IKtoreHanairy and  OoUaUralDecitioni. 

85.  Where  an  order  is  merely  in  execution  of 
m  former  decree,  an  appeal  from  the  order  doea 
not  brinff  the  former  decree  np  for  revision. 
<kniral  Tnut  (Jo.  ▼.  Grant  LocamaUw  Works, 

97 

86.  Befusal  of  a  continuance  for  the  pro- 
duction of  witnesses  in  a  criminal  case  to  be 
subpena^  at  the  expense  of  the  government 
not  made  until  nearly  the  close  of  the  evidence, 
and  which  would  delay  the  trial  a  number  of 
days,  is  not  reviewable  upon  writ  of  error. 
Orumpton  v.  United  States,  058 

87.  Ordinarily  a  decree  will  not  be  reviewed 
in  the  Supreme  Court  of  the  United  States,  for 
costs  merely,  in  a  suit  in  equity.  Bums  v. 
Jiosenstein,  ^  193 

88.  The  refusal  of  the  court  below  to  allow 
pleadings  to  be  amended,  and  the  denying  an 
application  to  intervene,  are  matters  in  the  dis- 
cretion of  that  court  with  which  the  appellate 
•court  will  not  interfere.  Central  Trust  Co. 
T.  Grant  Loeomotite  Works  97 

89.  The  granting  or  ref  usa.  oi!  eavo  to  file 
an  additional  plea,  or  to  amend  one  already 
filed,  is  discretionary  with  the  court  below,  and 
sot  reyiewable  by  the  appellate  court,  except 
in  a  case  of  gross  abuse  of  discretion.  Gorm- 
ley  V.  Bunyan,  1086 

90.  The  Supreme  Court  of  the  United  States 
will  not  interfere  with  the  action  of  a  state 
court  in  allowing  plaintiff  to  amend  at  the  trial 
by  increasing  his  claim  for  damages,  although 
such  increase  would,  if  made  before  trial,  have 
allowed  defendant  to  remove  the  cause  to  the 
circuit  court  of  the  United  States,  where  no 
appl  ication  for  such  removal  was  made.  North- 
ern P.  B.  Co,  V.  Au9Un,  218 

91.  A  motion  for  a  new  trial  is  addressed  to 
the  discretion  of  the  circuit  court,  and  action 
on  such  a  motion  is  not  a  subject  of  exception. 
Fitsigerald  db  M.  Conetr.  Co.  v.  Fitegerald,    608 

92.  In  the  United  States  Supreme  Court,  er- 
ror does  not  lie  for  the  granting  or  refusing  of  a 
new  trial  by  the  court  below.  Ayers  v.  Wat- 
son,  808 

98.  The  granting  or  refusing  of  a  motion  for 
a  new  trial  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence  is  a  matter  of 
discretion.     Orumpton  y.  United  States,      958 

94.  Where  the  only  exception  in  respect  to 
which  error  is  assigned  in  the  Supreme  Court 
of  the  United  States  is  the  overruling  of  a  mo- 
tion for  a  new  trial,  the  court  will  not  review 
the  case.  FiMum  v.  Chicago,  Jf.  <fc  St,  P.  B, 
Co.  586 

95.  The  refusal  of  the  police  commissioners 
of  San  Francisco,  In  their  discretion,  to  grant 
a  license  for  the  sale  of  liquor,  is  not  a  matter 
for  review  by  the  Supreme  Court  of  the  Unit- 
ed States,  as  it  viohitea  no  principle  of  federal 
law.     OrotoleyY.  OhristensM  ^^ 


97.  Where  the  decree  below  followed  the  re- 
port of  the  special  master  based  upon  state- 
ments drawn  from  the  books  of  the  puties,  and 
defendants  did  not  file  any  exceptions  to  the 
report,  they  cannot,  for  the  first  time  on  ap- 
peal, object  that  the  master  proceeded  upon  er- 
roneous views  as  to  the  contract  between  the 
parties.    Bums  ▼.  Bosenstein,  198 

4.  Matters  Waived  or  Cured  Bslow. 

98.  A  party  who  procures  or  acquiesces  in 
the  rulings  under  which  a  trial  is  conducted 
thereby  waives  the  right  to  object  to  them. 
New  Tork  Elev.  R  Co.  ▼.  New  York  Fifth  Nat. 
Bank,  281 

99.  Wben  the  judgment  of  a  court  is  chal- 
lenged in  error,  mere  matters  of  error  to  which 
the  attention  of  the  court  was  not  called  are 
waived.     Montana  R,  Co,  ▼.  Warren,         681 

100.  Where  the  court  rules  that  damages  to  a 
building  from  the  construction  of  an  elevated 
railroad  may  be  recovered  to  the  time  of  trial, 
and  neither  party  excepts  to  the  ruling,  both 
parties  must  be  presuxned  to  have  assented  to 
it  New  Tork  sSeo.  J2L  Co.  v.  New  Tork  F^fth 
Nat.  Bank,  231 

101.  Where  defendant,  by  his  objection  sus- 
tained by  the  court,  prevented  plaintiff  from 
introducing  evidence  of  permanent  injury  to  a 
building,  and  permitted  the  trial  to  proceed  in 
accordance  with  the  ruling  of  the  court  admit- 
ting evidence  of  injury  to  the  time  of  the  trial , 
witnout  excepting  either  to  that  ruling  or  to 
the  evidence  admitted  in  accordance  with  it, 
he  cannot  afterward  insist  either  that  the  dam- 
ages must  be  assessed  for  the  permanent  in  jury, 
or  that  the  damages  must  be  limited  to  the  time 
of  the  commencement  of  the  action.  Id. 

102.  A  part  of  a  charge,  which  wm  with- 
drawn upon  the  defendants'  counsel  disclaim- 
ing it,  disposes  of  plaintifTs  excepUon  to  it. 
Haines  v.  MeLaugMin,  290 

b.  Renew  qf  Findings. 

103  Where  the  trial  is  by  the  court  without 
•  iiiTV  and  there  is  evidence  which  properly 
aiiRtaina  a  finding  of  the  court,  the  Supreme 
fvfiirt  of  the  United  States  will  accept  the  find- 
infffts  conclusive,  and  will  inouire  no  further 
into  the  testimony  than  it  would  in  the  case  of 
L  J^ict  by  a  jury.     Case  Mfg.  Co.  Soxman^ 

104  When  the  highest  court  of  a  State  holds 
thttA  lodgment  of  one  of  its  inferior  courts 
Jm^l^ir  punishment  in  a  criminal  case  is 
vTiKb  biuding  to  the  extent  to  which  the 
w  of  the  State  authorized  the  punishment, 
inrf  onlr  void  for  the  excess,  the  Supreme 
fvmrt  of  the  United  States  cannot  treat  it  u 
wholly  void,  their  being  no  principle  of  fed- 
Traf  IBW  invaded  in  su<X  ruling.     Graham  y. 

wveeks 

105  Where  the  case  was  tried  by  the  court. 


Z.  Jwisdietion;  Questions  Not  Raised  Below, 

96.  The  Supreme  Court  of  the  United  States 
on  appeal  or  writ  of  error  will  see  to  it  that 
the  Jurisdiction  of  the  circuit  court  has  not 
been  hnposed  upon     Anderson  v.  Waitt,     1078 


no  flndlDg  apon  the  facts,  there  is  no  auction 
IhaiSn  be  iSviewedin  the  Supreme  Oburt  of 
the  T^ited  States;  and  if  the  cfrcuit  court  had 
jurisdTct^^  the  case  wiU  be  affirmed.  Lioydj. 
MeWilliams,  '°^ 

10«    Where  a  case  was  heard  by  the  coun 
below  without  a  jury,  snd  iu  special  finding^ 


Apfbal  ahd  Esbob,  v.,  VL  a,  X 


eomt  erred  In  not  gMng  Jodment  in  fftTor  of 
the  platntiif,  and  the  pleaduigs  and  flndfnes 
fnllj  toatain  the  Judgment,  U  will  be  aflOrmea. 
JSIgan  ▼.  Olatbey,  822 

66.  Where  a  defenae  in  a  atate  ooort  is  dis- 
tinctly made,  restiDg  on  local  statutes,  the  Su- 
preme Court  of  the  United  States  will  not,  in 
order  to  reach  a  federal  question,  resort  to 
critical  conjecture  as  to  the  action  of  the  court 
in  the  dispoaition  of  such  defense.  Johtuon  v, 
Riik,  688 

67.  To  give  jurisdiction  to  the  Supreme  Court 
of  the  United  States  because  of  the  denial  by 
the  state  court  of  any  title,  right,  privily, 
or  immunity  claimed  under  the  Constitation 
or  treaty  or  statute  of  the  United  States,  it  must 
appear  on  the  record  that  such  title,  right, 
privilege,  or  immunity  was  specially  set  up  or 
claimed  at  the  proper  time  and  in  the  proper 
way.    Texaa  dt  F.  B.  €h.  v.  Southern  R  Co. 

614 

68.  A  title,  right,  privilege,  or  immunity  ia 
not  properly  claimed  under  an  Act  of  Congress, 
so  ns  to  present  a  federal  question,  when  it  is 
suggested  for  the  first  time  in  a  petition  for  a 
rehearing,  after  judgment.  Id, 

09.  When  no  titl«^,  right,  privilege,  or  im- 
munity under  the  Constitution  of  Uie  United 
States,  was  specially  set  up  or  claimed  in  the 
court  below,  except  after  judgment  and  upon 
tho  petition  for  a  rehearing,  a  contention  thus 
delayed  comes  too  late.     CaidwUy,  Texas,  816 

70.  Where  the  supreme  court  of  the  State 
went  to  judgment  without  any  suggestion  that 
a  federal  questiou  was  presented  in  the  case 
for  its  determination,  and  no  such  question  was 
presented  in  the  petition  for  rehearing,  a  sub- 
sequent motion  that  oral  argument  of  the  case 
on  the  merits  be  permitted,  and  a  denial  there- 
of, did  not  necessarily  involve  the  decision  of 
the  federal  question,  so  as  to  sdve  the  Supreme 
Court  of  the  United  States  jurisdiction  of  a 
writ  of  error  to  the  denial.    Butler  t.  Qaffe, 

869 

71.  Where  defendant  made  no  objection  to 
the  method  pursued  by  the  court  in  impaneling 
a  jury  at  the  time  or  until  after  conviction,  when 
he  made  it  a  ground  of  motion  for  a  new  trial, 
the  Supreme  Court  of  the  United  States  will 
not  regard  the  objection  on  writ  of  error.  Al- 
eatanderv.  United  Statee,  954 

72.  Where  an  objection  waa  not  raised  until 
after  decree  of  the  circuit  court  and  an  appeal 
and  a  remand  of  the  cause  to  the  circuit  court 
for  further  proceedings,  during  all  which  time 
it  might  have  been  made,  appellant  is  estopped 
from  raising  it    Ifew  Orleans  v.  Whitney,  1102 

y.      PHBLDiniABT    MOTIONS   AHD     ORDERS; 

DiBMIS&AL. 

78.  Motion  papers  should  contain  in  them- 
Mlves  so  much  of  the  record  aa  to  enable  the 
couK  to  act  underatandingly.  Texas  Land  dk 
C.  Co.  V.  8eaU,  780 

74.  Leave  may  be  given  to  amend  a  writ  of 
error  by  adding  names  of  plaintifla  in  error. 
Inland  d  8,  0.  Co.  v.  Tolson,  689 

75.  A  writ  of  error  sued  out  by  a  part  only 
of  joint  defendants  against  whom  a  Joint  judg- 
ment waa  rendered  cannot  be  amended  in  m 

1114 


Supreme  Court  of  the  United  States  by  inaert- 
ing  the  namea  of  the  other  defendanta  aa  plain- 
ti&  in  error,  nor  a  Judgment  of  aevennoe  be 
had  OD  thehrconaent    Masonr.  United  StaUs, 

645 

78l  Where  the  demand  ia  not  for  money,  but 
the  nature  of  the  action  requlrea  the  value  of 
the  thing  demanded  to  be  stated  in  the  plead- 
ings, affidavits  will  not  be  received  to  vary  the 
value  aa  appearing  upon  the  face  of  the  record, 
in  order  to  give  the  Supreme  Court  of  the 
United  SUtea  Juriadiction.  Red  Biter  CaWe 
Co.  V.  Needham,  7W 

77.  Thefllingof  affldavitsaatojuriadictiooal 
amount  will  not  ordinarily  be  permitted  in  the 
Supreme  Court  of  tiie  Umted  Statea,  where  evi- 
dence of  value  haa  been  adduced  below  on, 
both  sides,  and  the  proofs  have  been  trana- 
mitted,  either  with  or  without  the  announce- 
ment of  a  definitive  conclusion  deduced  there- 
from. Id, 

78.  Where  a  writ  of  error  is  brought  or  ap- 
peal taken  without  question  as  to  the  value, 
and  the  latter  ia  nowhere  disclosed  by  the  rec- 
ord^ affidavits  may  be  received  to  establish  the 
Jurisdictional  amount;  and  oounter-affidavita 
may  be  allowed  if  the  existence  of  auch  value 
is  denied  in  good  faith.  Id, 

79.  Writ  of  error  dismissed  for  want  of  juris- 
diction.    Thomas  v.  Murray,  589 

80.  Where  suit  is  brought  to  restrain  the  sale 
of  property  for  street  assessments,  and  to  annul 
tax-lien  certificates,  and  such  asseasmenta  and 
certificates  have  been  annulled  and  canceled 
by  the  court  below  after  appeal  to  the  Supreme 
dourt  of  the  United  Statea,  the  appeal  will  Iw 
dismissed,  without  costs  to  either  party.  Wash- 
ington  Market  Co,  v.  District  itf  Columbia,  573 

VI.  Hkarhtg  abd  Dbteriohatiox. 

a.   What  (juesUons  may  he  Coneidered. 
L  Generally, 

81.  The  Supreme  Court  of  the  United  Statea 
in  reviewing  a  decision  of  a  state  court  caa 
only  consider  federal  questions.  Cornell  Uni- 
versiiyY,  FUke,  437 

82.  The  right  of  review  in  the  Supreme 
Court  of  the  United  States  is  limited  to  ques- 
tions of  law  appearing  on  the  face  of  the  rec- 
ord.   Flshbum  V.  Chuago,  M  d  St.  P.  B.  Co. 

585 

88.  The  review  by  the  Supreme  Court  of  the 
United  Statea  of  the  decrees  of  the  circuit  court 
in  admiralty  cases  is  limited  to  a  determina- 
tion of  the  questiona  of  Uw  arising  upon  the 
record  and  to  such  rulings  of  the  circuit  court, 
duly  excepted  to,  as  are  presented  by  a  bill  of 
exceptions.  Where  there  is  no  bill  of  excep- 
tions the  inouirv  is  confined  to  the  question 
whether  the  nndings  of  the  circuit  court  justif  v 
its  decree.     The  Burlington  v.  Ford,  tA 

84.  The  Supreme  Court  of  the  United  States 
ia  limited,  in  reviewing  Judgmenta  and  decf¥«a 
in  admiralty  causes,  to  a  determination  of  the 
questions  of  law  arising  upon  the  recoid,  and 
to  such  rulings  of  the  cotui,  excepted  to  at  the 
time,  as  are  presented  by  the  bill  of  exceptSooa. 
Beay.The  Eclipse  Ml 

185.  Ite.  1S7«  118  €.& 
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changed,  no  breach  of  the  contract  destroys 
the  new  status  or  relieves  the  soldier  from  its 
obligations.  Id, 

8.  The  taking  of  the  oath  of  allegiance  ia 
the  pivotal  fact  which  changes  the  status  of  a 
recruit  from  that  of  civilian  io  that  of  soldier. 
The  reading  of  the  Articles  of  War  is  not  es- 
sential to  his  enlistment.  Id, 

4.  An  enlistment  in  the  army  is  not  a  con- 
tract only,  but  effects  a  change  of  status.  It 
is  not,  thererore,  like  an  ordinary  contract, 
voidable  by  an  hifant    Morriueif  v.  Ferry, 
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5.  An  infant  who  has  a  parent,  having  en- 
listed in  the  army,  1b  amenable  to  military 
jurisdictioD,  and,  if  bis  parent  does  not  inter- 
fere, is  bound  to  remain  in  the  service,  and  in 
punishable  for  desertion.  Id. 

6.  U.  S.  Rev.  Stat  §  1117,  providing  that 
no  person  under  the  age  of  twenty-one  years 
shall  be  enlisted  into  the  militarv  service  of 
the  United  States  without  the  written  consent 
of  his  parents  or  guardians,  is  for  the  benefit 
of  the  parent  or  guardian,  but  it  gives  no 
privilege  to  the  minor.  Id. 

7.  A  soldier  can  be  deprived  of  pay  for 
transportation  and  subsistence  from  the  place 
of  bis  discbarge  to  the  place  of  his  enlistment, 
under  U.  S.  Kev.  Stat  g  1290,  only  when  his 
discbarge  is  a  punishment  inflicted  bv  the 
Judgment  of  a  court-martial  or  other  military 
authority  for  a  specific  offense,  and  not  when 
he  is  discharged  for  unfitness  for  service  and 
general  bad  character.  United  iitaie$  v.  King§- 
£^.  886 

8.  To  entitle  a  soldier  to  retained  pay,  under 
U.  S.  Rev.  Stat,  g  1881,  it  is  necessary  to  show 
his  discharge  from  the  service  and  an  honest 
and  faithful  service  to  the  date  of  discharge. 
A  forfeiture  declared  by  a  court-martial  or 
other  militarv  authority  is  not  neoessair  to 
defeat  his  rignt  to  such  pay,  where  he  has  been 
guilty  of  offenses  which  show  tiiat  he  has  not 
rendered  honest  and  faithful  service.  Id. 

9.  Acceptance  of  an  appointment  as  an 
Oflioer  in  the  regiment  of  the  Albemarle 
Quards,  taken  upon  Continental  establishment 
by  the  Resolution  of  Jan.  9, 1779,  of  the  Con- 
tinental Congress,  took  the  officer  out  of  his 
former  position  in  the  line.  WilUatni  v.  United 
Btatee,  690 

10.  The  Resolution  of  Congress  of  Oct.  21, 
1780,  reorganizing  and  reducing  the  army,  had 
reference  onlv  to  officers  thrown  out  by  the  re- 
duction of  the  Continental  army,  and  did  not 
apply  to  officers  of  the  Albemarle  Guards,  al- 
though they  should  continue  in  the  Sfirvioe  to 
the  end  of  the  war.  Id. 

11.  An  officer  in  the  Albemarle  Onards,  a 
regiment  raised  in  Yirjgiiiia  in  1779,  on  Conti- 
nental establishment,  fi  not  entitled  to  Judg- 
ment against  the  United  States  for  his  pay  as 
•pch  officer,  under  the  nrovisions  of  Act  of 
Congreas  July  5, 1882  (4  Btat.  at  L.  668).     Id. 

12.  A  colonel  of  the  Albemarle  Guards,  a 
regiment  raised  in  1779  in  Virginia,  on  Con- 
tinental establishment,  who  did  not  continue 
to  tte  service  of  the  Continental  Oonmss  un- 
til the  end  of  the  war,  ia  not  cntitlea  to  five 
years'  pay  under  the  Kesolutiona  of  OongroM 
of  Oct.  21, 1780,  and  SS^h  ^,  1788.         Id. 
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See  Insolvsnot  akd  Absiqnicibnt  fob: 
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ASSUMPSIT. 

1.  Where  a  stockholder  who  la  a  promoter 
and  director  of  a  corporation  indorses  its  notes- 
at  the  request  of  its  president,  to  raise  money 
for  its  use,  and  is  compelled  to  protect  his  in- 
dorsement by  paying  them,  the  payment  i<t  not . 
voluntarv,  and  he  can  recover  of  the  corpora- 

^  tion  on  the  notes.    FiUgerald  db  M,  Oonetr.  Go. 
V.  Fitzgerald,  COS 

2.  Honeys  paid  for  carrvinj^  the  mails  can- 
not be  recovered  back  by  the  united  Stales  as 
illegally  paid,  where  it  is  not  alleged  that  the- 
money  was  paid  under  a  mistake  of  fact  on  the 
part  of  the  postoffice  authorities,  or  that  any 
false  statement  or  erroneous  representations, 
were  made  on  the  part  of  the  contractor,  oi 
that  any  sum  was  paid  to  him  for  men  and 
horsea  never  required  or  employed.     Unite€i' 
SlateeY.Voorheet,  25a 

8.  Where  a  contract  was  made  by  the  Secre> 
tary  of  the  Treasury,  under  Act  of  Congreaa 
May  8,  1872,  to  pay  a  person  a  percentage 
for  assisting  the  officers  of  the  government  In 
recovering  moneys  due  to  the  government  for 
taxes  from  one  therein  named, and  the  Secretary 
afterwards  paid  such  person  the  agreed  per- 
centage of  the  collection  of  such  tax,  induced 
by  hu  representation  that  the  collection  was. 
made  by  him,  the  government  may  recover 
back  the  money  so  paid,  if  such  representation 
was  false,  and  if  the  person  receiving  the  same 
performed  no  services  in  the  matter  and  the 
person  paying  the  taxes  had  made  no  effort  to 
evade  their  payment.     United  BkUee  v.  San- 
horn,  11^' 

ATTACHMENT. 

An  affidavit  for  an  attachment  which  follows 
the  statute,  and  alleges  that  the  defendant  "  is 
not  a  resident  corporation,  or  is  a  foreign  cor- 
poration, or  is  acting  as  sucVVta  suffldent  to- 
oiiatAln  the  attachment.  BoeUte  FancHre  et 
^^^  dee  AaU  UnU  r.  MiUiken,  208 

ATTORNEYS.    See  also  Rbobiviibs,  10. 

1    The  attorney  of  the  dty  and  county  of 
fUm  -prandBCO  had  no  authority,  by  disclaimer 
and  consent  to  a  decree  agidnst  the  city  in  a. 
suit  to  quiet  title,  to  relinquish  rights  resei^ed 
fnrtbo  benefit  of  the  public  by  the  Van  Ness 
rvrainanoe.  by  which  the  dty  relinquished  ita- 
So^d  ^thin  ita  corporate  limits  as  de^ 
S«fS  bv  its  charter  of  1861.  with  certain  excep- 
Ho^   and  reserved  from  the  giant  all  the  loU^ 
whiSi  it  then  occupied  or  had  set  apart  for 
nubSc  squares,  streets,  and  sites  for  sdiool- 
l^^a^  city  hail,  and  other  buildinM  bdong- 
iuS^i^lo^r^tion.    8anIiune&o  Oitpd^ 

«   A  party  who  takes  the  benefit  of  services 
nc^oraied  by  counsel,  hy  which  moneys  were- 
SSu?S^^d  Vd  to  a  receiver,  ought  to  pay 
te  sa3i  services;  and  equity  mav  P^P^'j^  ^e- 
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cower  an  questioiif  of  fact,  and  there  are  oo 
exceptions,  the  only  question  before  tbe  Su- 
preme Court  of  the  United  States  is  whether 
or  not  the  facts  found  are  suflScient  to  support 
the  judgment.    Fretton  y.  Praiher,  788 

107.  The  Supreme  Court  of  the  United  States 
is  lx)und  by  the  findings  of  tbe  New  York 
Supreme  (jourt  and  Court  of  Appeals  that 
tbe  property  of  Coroell  University  exceeded 
$8,000,000.     CorneU  Unitertity  ▼.  Fiske,    427 

108.  In  a  criminal  case,  the  question  whether 
the  verdict  was  contrary  to  tbe  evidence  is 
not  one  which  can  be  considered  on  writ  of 
error,  if  there  was  any  evidence  proper  to  go 
to  the  Jury  in  support  of  the  veroict  Orump- 
tanr.  United  Btata,  958 

c.  T^ruumpUofu;  What  Erron  Warrant  B^- 

tertal, 

109.  Tbe  Supreme  Court  of  the  United 
States  will  presume  on  appeal  that  the  law  was 
fully  given  by  the  court  to  the  Jury,  where 
tbe  charge  is  not  in  the  record,  and  that  il 
was  correctly  stated,  where  plaintiff  in  error 
took  no  exceptions  to  it.  Beagan  v.  Aiken,  892 

110.  Where  at  the  commencement  of  a  suit 
in  a  state  court,  and  when  its  removal  to  the 
United  States  circuit  court  is  asked,  such  di- 
verse citizenship  as  authorizes  its  removal  does 
not  appear  atUrmativelv  in  the  petition  for  re- 
moval or  in  the  record,  the  Judgment  of  the 
circuit  court  on  error  to  the  Supreme  Court  of 
the  United  States  will  be  reversed,  with  costs, 
and  the  cause  remitted  to  the  circuit  court, 
with  direction  to  remand  it  to  tbe  state  court. 
La  Oonfianee  Oompagnie  (f  Aaur,  Oontre  Pin- 
cendie  v.  HaU,  678 

111.  Although  a  settlement  of  a  pending  suit 
should  usually  be  brought  before  tne  court  by 
a  cross-bill  or  supplemental  answer,  yet  a 
decree  establishing  such  a  settlement  upon  pe- 
tition only  may  be  upheld  on  appeal,  where  no 
objection  was  raised  to  this  course  until  idfter 
the  decree  was  rendered,  and  where  boUi  par- 
ties appeared  in  the  matter  of  the  petition  and 
contested  as  to  the  extent  of  the  settlement 
Odbum  V.  Cedar  Valley  L.  d  0.  Oo.  876 

112.  Where  the  bill  of  exceptions  shows  oh- 
lections  and  exceptions  by  defendant  to  ques- 
uons  put  bv  plaintiff  to  6  witness,  but  fails  to 
show  the  character  of  the  evidence  which  pre- 
viously bad  been  put  in,  so  that  it  is  impossible 
intelligently  to  pass  upon  tbe  propriety  of  the 
questions  sidmitted,  the  Judgment  will  not  be 
reversed  bv  reason  of  the  admission  of  the  evi* 
denoe.    mr$  r.  BUUharpe  Air  Brake  Oo.    801 

118.  A  Judgment  in  favor  of  defendant 
should  not  be  reversed  for  an  erroneous  in- 
struotion  to  the  Jury  whioh  did  no  harm  to 
plaintiff  because  ne  could  not  recover  in  any 
event.     We$t  ▼.  Oamdan^  2M 

114.  The  expression  of  an  opinion  upon  the 
fkoti  by  the  Judge  to  the  Jurr  in  any  court 
of  tbe  United  States  is  within  the  discretion  of 
the  judge,  and,  when  no  rule  of  law  is  incor- 
reody  itsited,  and  all  matters  of  fact  are  sub- 
mitted to  the  luiT,  cannot  be  reviewed  on  writ 
of  error.  Ammore  <ft  P.  22.  Cb.  ▼.  FffUi 
B§pti9t0kwrek,  784 

US.  BtitMMBli  not  taSkf  Joatlfled  bj  tbe 
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evidence,  made  by  counsel  during  tbe  i 
of  the  case,  where  no  objection  was  made  at 
the  time,  and  the  court  was  not  requested  to 
interrupt  them  or  to  caution  tbe  Jujy  agslnst 
their  force,  and  no  exception  was  taken,  are 
not  such  error  as  will  neceesarOy  vitiate  the 
verdict  or  require  a  new  triaL  Crumpton  v. 
United  States,  968 

VU.   JUDGMBHT. 

118.  A  reversal,  with  instructions  to  allow 
certain  rentals,  in  effect  affirms  so  much  of 
the  decree  as  allowed  these  amounts;  and  a 
new  decree  awarding  interest  thereon  from  the 
date  of  the  former  decree  was  correct.  Knet- 
land  V.  American  Loan  db  T.  Oo.  1069 

117.  An  affirmance  by  a  divided  court  is 
with  costs.    Moffiit  v.  MiOer,  SS» 

APPEARANCE.    See  AonoH  cm  Suit,. 
16;  Appeal  and  Ebbob,  50. 

ARBITRATION.     See  also  Ibbubabcb,. 

8,  10. 

1.  A  provision  in  a  contract  for  tbe  pay- 
ment of  money  upon  a  contingency,  that  the 
amount  to  be  paid  shall  be  submitted  to  arbi- 
trators, whose  award  shall  be  final  as  to  the 
amount,  but  shall  not  determine  the  geoeral 
question  of  liability,  is  valid.  Hamilton  v. 
borne  Int.  Oo..  70S 

2.  Where  the  amount  of  work  by  con- 
tractors in  building  a  railroad  is  to  be  measured 
and  ascertained  by  the  chief  engineer  of  the 
road,  whose  decision  is  to  be  final,  it  is  binding 
and  conclusive  upon  the  parties,  unless  there 
is  fraud  on  the  part  of  the  eo^neer  or  such 
gross  mistake  by  him  as  to  imply  bad  faith. 
His  mere  incompetency  or  negligence  will  not 
authorize  the  railroad  company  to  go  behind 
his  estimates.  CMeago,  8.  F.  dbO.  B.  Co. 
V.  Priee,  91T 

8.  Where  a  contract  for  constructing  the 
roadbed  of  a  railroad  provided  that  the  chief 
engineer  of  the  railroad  company  ahould  de- 
cide every  question  which  mi^t  arise  betweeo 
the  parties,  and  that  his  measurements  and  cal- 
culations of  the  quantities  or  the  work  done, 
and  his  decdsion  thereon,  should  be  final  and 
conclusive  and  bindine  upon  both  partiea,  esti- 
mates made  bv  tbe  division  engineer  under 
whose  immediate  supervision  the  work  waa 
done,  and  approved  by  the  chief  engineer  and 
certified  by  him,  are  conclusive;  and  subse- 
quent re-estimates  bv  a  subordinate  en^neer 
of  the  company,  maae  without  the  knowledge 
or  co-operation  of  the  contractors,  are  not 
binding  upon  them,  although  they  were  ap- 
provedby  the  chief  engineer.  IC 

ARBnr  AND  NAVT.    See  ate  Habbas 

OoBFua,  0. 

1.  Where  a  recruit  ia  forty  years  of  aiee 
whcta  he  enlists  in  the  armv.  Bis  age  is  no  bar 
to  his  enlistment,  of  which  be  can  take  ad- 
vantage, although  U.  &  Rev.  Stat.  ^  1116« 
provides  that  recruits  must  be  between  tbe 
ages  of  sixteen  and  thirty-five  yeaia  Umiei 
8taie$Y.  Orimley,  CM 

2.  Enlistment  is  a  contract,  but  tt  is  oo^ 
which  changea  the  status;  and  where  that  la 

18{k18«,  117,118  L'.S. 


BoxniDABias — Cases  GsBTiFixift. 


and  sdl  Hum  in  open  market  as  oommercial 
paper.  ^^ 

8  That  the  money  arising  from  the  sale  of 
town  bonds  was  nald  to  tbe  agent  of  the  town 
does  not  estop  the  town,  in  an  action  on  the 
bonds,  from  pleading  its  want  of  authority  to 
issue  them.  Whether  that  would  be  a  circum- 
fitonce  in  favor  of  the  equitable  right  of  the 
holders  of  the  bonds  to  recover  from  the  town 
the  money  which  Uiey  represent,  is  not  de- 
cided. ^^' 

4.  The  Virginia  law  of  1871  as  to  the  fund- 
ing and  payment  of  the  public  debt  constitutes 
a  contract  between  the  State  and  the  holders 
of  the  bonds  and  coupons  issued  under  it,  and 
the  holders  of  such  coupons  may  use  them  to 
nay  state  taxes  and  public  dues.     McOahey  v. 

Virginia.  804 

5.  A  holder  of  the  tax-receivable  coupons  of 
Virginia  issued  under  the  law  of  1871  or  the 
law  of  1879,  who  tenders  them  in  payment  of 
taxes  or  dues  to  the  State,  has  the  right  to  be 
free  from  molestation  in  person  or  goods  on 
account  of  sudh  taxes  or  dues,  and  may  vindi- 
cate such  right  in  all  lawful  modes  of  redress. 

Id, 

6.  Tax-receivable  coupons  of  Vir«nnla  are 
not  receivable  for  taxes  levied  for  the  state 
liierary  fund  to  maintain  public  schools,  the  | 
State  Tax  Act  having  reouired  taxes  for  that 
purpose  to  be  paid  only  in  lawful  money  of 
ihe  United  Stales.  Such  Tax  Act  is,  hi  tl^t 
respect,  a  valid  law.  ■*"" 

7.  Costs  recovered  in  an  action  by  the  State 
of  Virginia  for  fees  paid  to  officers  for  their 
«ervices  are  a  debt  due  to  such  State,  and  naay 
be  paid  in  tax-receivable  coupons  issued  under 
the  law  of  1871.  -'«• 

BOUNDARIES.    See  also  Dbbd,  9. 

1.  In  ascertaining  the  lines  of  land,  Uie 
tracks  of  the  surveyor,  so  far  as"  discoverable 
on  the  ground  with  reasonable  certainty,  shouia 
be  followed;  and  marked  trees  designating  a 
«omer  or  a  line  on  the  ground  should  control 
t)oth  courses  and  distances.    Ayen  v.    wai- 

2.  Where  the  survey  of  land  has  been  actu- 
ally run  and  measured,  and  ascertained  monu- 
mente  are  referred  to  in  it,  the  footsteps  oi  tne 
«urvevor  may  be  traced  backward  as  well  as 
forward;  and  any  ascertained  monument  m  the 
survey  may  be  adopled  as  a  starting  point, 
where  ditKculty  exists  in  ascertaining  the  unes 
of  the  survey  as  actually  run.  -'"• 

8.  The  begtanine  corner  of  a  survey  does 
not  control  more  than  any  other  comer  actu- 
ally ascertained;  and  it  U  not  necessary  to 
follow  the  calls  of  the  grant  in  the  order  they 
«land  in  the  field  notes,  but  they  may  be 
reversed  and  the  lines  traced  the  other  way 
whenever  by  so  doing  the  land  embraced  will 
more  nearly  harmonize  all  the  calls  and  objects 
of  the  grant;  but  where  lo  reverse  the  calls 
would  not  have  that  ^ect,  the  courses  and 
'distances  of  the  survey  should  be  followed.    Id, 

4.  A  patent  of  the  United  States,  describing 
the  eastern  boundary  of  the  land  as  commenc- 
inir  al  a  point  on  the  right  and  west  bank  of  a 
navigable  river,  and  running  southerly  on  its 


margin,  does  not  embrace  an  iaVand  wlthlxi  It 
and  does  not  carry  the  title  of  the  plainilff 
holding  under  it  to  the  middle  of    vbe  Etteain 
nor  beyond  its  edge.    Paeke'sr  v.  Bxrd^         ^^ 

6.  Where  the  description  xn  a  deed  of  u^-» 
in  Illinois,  after  saying,  "to  low-water  rn^rS  - 
the  Mississippi  River,^' says  ^  '•thence  ^  ^* 
the  extended  line  between  surveva'*  i  «va  ?*^ 
without  specifying  whether  it  was  dn^'  ^^^* 
river  generally  or  down  th^  line  of  W^°  ^^® 
mark,  the  word  "down"  me:9.Ds  down  #1^"!^*^^ 
and  makes  the  river  the  bovatidarv  of  Jl  ?^®'» 
and  the  hind  extends  to  the  middle  of  tu^  T^^- 
St.  I^uU  V.  Buiz,  '®  ""^  *^«  ^^^r, 

6.  An  island  in  the  Missiasipnf  R,Ver  *.««*    ^ 
of  the  middle  of  Its  main    chann^  L  ?n^;^^ 
State  of  Illinois,  under  Acts  of  Cod«^  TiSf 
18,  1818,  and  March  6,  1820,  admitrS^iffl 
and  Missouri  as  States  and  making  the  com 
mon  boundary  line  between  them   the  middle 
of  the  main  channel  of  the  river.  jii, 

7-  When  Kentucky  became  a  State,  the  wa- 
ter of  the  Ohio  River  ran  north  of  Green  River 
Island,  and  the  jurisdiction  and  boundary  of 
Kentucky  then  extended  and  still  extend  to 
what  was  then  low-watermark  on  the  north 
side  of  that  channel,  although  it  is  now  filled 
up.      Indiana  v.  Kentucky,  829 

8.  When  one  State  is  the  original  proprietor 
and  grants  the  territory  on  one  side  only  of  a 
river,  it  retains  the  river  within  its  own  do- 
main, and  the  newly  created  State  extends  to 
the  river  only,  ^d, 

9.  Long  acquiescence  in  the  possession  of  ter- 
ritory and  in  the  exercise  of  dominion  and  sov- 
ereignty over  it  is  conclusive  of  the  nation's 
title  and  rightful  authority.  id. 

10.  The  boundary  between  Kentucky  and 
Indiana  is  at  lowwater  mark  on  the  north  side 
of  the  channel  of  the  Ohio  River  as  it  ran  north 
of  Green  River  Island  when  Kentucky  became 
a  State.  ^^ 


An  agent  employed  to  sell  promissory  notes 
at  an  agreed  compensation  if  he  sells  them  at  a 
specie^  discount,  who  receives  a  less  offer, 
accompanied  by  a  promise,  if  the  offer  is  not 
accepted  to  buy  at  the  specified  discount,  and 
telegraphs  the  principal  the  less  offer,  but  con- 
ceals the  promise  until  rejection  of  the  less  of- 
fer and  a  sale  by  the  principal  to  another  per- 

gQU ^ig   ffuilty  of  a  breach  of  duty  and  loses 

the  right  to  any  compensation.     Wadnoarih  v. 
Adams,  ^^ 


When  the  contract  in  a  bUl  of  lading,  that 
the  ifoods  are  to  be  dehvered  at  New  Orleans 
without  delay,  contains  an  exception  of  the 
daneers  of  navigation  and  unavoidable  acci- 
dente  and  the  goods  are  lost  bv  the  vessel 
striking  an  unseen  obstruction  and  sinking,  the 
loss  occurs  through  a  danger  of  navigation,  if 
the  navigation  is  in  its  course  according  to  the 
usage  of  the  trade.     Hostetter  v.  Park,        568 

CASES  CBRTIPIED, 

1    Where  the  amount  in  dispute  is  insufficient 
to  give  jurisdiction  of  the  whole  case,  the  ju- 


RATTiMBHT,    See  Babxs  asd  Baskibq, 
1-8. 


1.  A  widow  of  e  bankrapl  to  whom  his 
propertv  has  been  transferrea  mev  avail  ber 
telf  of  his  discharge  and  plead  it  in  her  own  de- 
fense, and  cannot  be  deprived  of  the  benefit  of 
It  by  the  failure  of  bis  heirs  to  plead  it  Upihur 
V.  Briseoe,  981 

2.  Act  of  Goneness  1867,  %  88,  which  excepts 
from  a  bankrupt^B  discbarge  debts  created  by 
the  bankrupt  "  while  acting  in  any  fiduciary 
character/'  seems  to  apply  ooly  to  a  debt  cre- 
ated by  a  person  who  was  alieadv  a  fiduciary 
when  the  debt  was  created,  ana  not  to  one 
created  under  circumstances  in  which  trust  or 
confidence  is  reposed  in  the  debtor,  in  the  pop- 
ular sense  of  those  terms.  Id, 

8.  The  failure  of  an  attorney  to  pay  over 
moneys  under  an  agreement  to  faithfully  carry 
into  effect  an  instrument  appointing  him  as  at- 
torney to  receive  moneys  for  the  benefit  of 
another,  and  to  pay  the  interest  annually  to 
such  other  dtuing  life,  and  at  tier  death  to  pay 
the  principal  sum  to  her  legal  issue,  or  if  she 
dies  without  legal  issue  said  sum  to  revert  to 
the  maker  of  the  instrument,— does  not  create 
a  debt  of  a  "fiduciary  character,"  within  the 
meaning  of  the  Bankrupt  Act,  exempting  such 
debts  from  a  discbarge  under  the  Act,  although 
the  obligation  is  called  "a  trust"  and  the  attor- 
ney "a  trustee,"  in  the  instrument  and  accom- 
panying papers.  Id. 

4.  "  Fraud,"  in  the  Act  of  Congress  defining 
the  debts  from  which  a  bankrupt  is  not  re- 
lieved by  a  discharge  in  bankruptcy,  means 
positive  fraud,  or  fraud  in  fact  involving  moral 
turpitude,  or  intentional  wrong,— as  does  em- 
bezzlement,— and  not  implied  fraud,  or  fraud 
in  law,  which  may  exist  without  the  imputa 
tion  of  bad  faith  or  immorality.  Ames  v.  Moir, 
•951;  Upshur  v.  Briscoe,  981 

5.  Where  one  purchases  goods  at  an  agreed 
price,  to  be  delivered  when  called  for,  and 
subsequcotly  calls  for  them  with  the  know- 
ledge that  be  is  then  insolvent,  and  with  the 
purpose  of  getting  possession  and  shipping 
them  out  of  the  State  without  paying  for 
them,  and  receives  them  with  that  preconceived 
intent,  he  is  guilty  of  fraud  in  fact  involving 
moral  turpitude,  or  intentional  vnrong,  and  fi 
not  protected  from  the  claim  of  the  seller  by 
his  subsequent  discharge  in  bankruptcy.  Ames 
V.  Moir,  961 

BANKS   AND   BANKING.      See    also 
EquTTT,  5;  Taxbs,  1-3. 

1.  The  obligation  of  bankers  receiving  bonds 
for  safe  keeping,  without  compensation,  for  the 
benefit  of  the  owner,  is  to  exercise  such  reason- 
able care  of  the  bonds  as  men  of  common  pru- 
-denoe  usually  exercise  over  their  own  property. 
Preston  v.  Prather,  788 

2.  A  banker  must  give  such  care  over  bonds 
deposited  with  hUn  and  held  as  collateral  to 
loans  made  to  the  owner,  as  a  prudent  owner 
would  extend  to  his  own  property,  and  is  liable 
for  the  loss  of  the  bonds,  if  caused  by  his  own 
neglect,  though  it  does  not  amount  to  gross 
negligenoe  Id. 
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8b  A  banker  knowing  that  hb  cashier,  who 
has  no  property  except  nis  salary,  and  Ium  ac- 
cess to  tbe  securities  deposited  with  the  bank, 
has  been  speculating  In  grain,  who  makes  do 
examination  to  ascertain  whether  the  cashier 
has  been  using  such  securities,  bat  retains  him 
in  his  position,  is  guilty  of  n^Ugence,  and  ia 
responsible  for  bonds  depoeitra  in  the  bank, 
which  are  stolen  by  the  cashier.  Id, 

4.  A  bank  which  knows  that  a  person  hav- 
ing an  account  with  It  is  a  factor  or  agent  to 
sell  for  others  on  commission,  and  is  not  a 
buyer  or  seller  for  himself,  and  that  he  is  fail- 
ing in  busineaa,  cannot  take  the  money  pro- 
ceeds of  sales  by  the  factor  deposited  with  the 
bank  and  apply  it  to  the  payment  of  the  indi- 
vidual debt  of  the  factor.  Union  Stoekjfords 
Nat.  Bank  v.  OiUespU,  784 

5.  Where  one  purchased  of  the  agent  of  a 
bank  in  New  York  and  paid  for  a  cable  trans- 
fer of  £5,000  on  tbe  same  bank  in  London  to  a 
firm  in  Glasgow,  Scotland,  to  pay  a  draft  of 
his  of  tbe  same  amount  on  that  firm,  tbe  bank 
agreeing  to  transmit  by  mail  a  check  from 
London  to  Glasgow  for  the  same  amount;  and 
the  London  office,  instead  of  forwarding  a  chock 
to  Glasgow,  deposited  the  amount  in  a  bank 
at  London  to  the  credit  of  the  Gla^^w  firm, 
in  accordance  with  a  reouest  from  that  firm 
to  deposit  in  such  bank  all  amounts  received  to 
tbe  mdit  of  the  firm;  and  such  bank  appro 
priated  the  funds  to  the  payment  of  the  over 
drawn  account  of  the  firm,  so  tliat  tbe  cabled 
amount  was  not  applied  to  the  payment  of  tlie 
draft;  and  tbe  firm  suspended  payment,  and 
tbe  drawer  was  thereafter  compelled  to  pay  it, 
—be  can  recover  the  amount  from  the  bank 
which  sold  him  the  cable  transfer.  Bank  of 
British  NorVi  America  v.  Cooper^  7A 

BIGAMY.    See  PoLvaAMT,  t 

BILLS  AND  NOTES. 

1.  A  contingency  by  which  a  note  may  be- 
come due  earlier  than  the  date  fixed  does  nol 
affect  iu  negotiability.  Chicago  B.  Equip.  Or. 
V.  Merchants  Nat.  Bank^  849 

8.  An  instrument  by  which  the  maker  prom- 
ises to  pay  to  tbe  order  of  the  payee  a  sum 
certain  at  a  fixed  time,  with  interest;  and  which 
states  that  the  note  is  one  of  a  series  of  notes 
given  for  cars  sold  by  the  payee  to  the  maker, 
and  shall  become  due  on  the  failure  to  pay  aoy 
one  of  the  series,  and  that  it  is  agreed  that  the 
title  of  the  cars  shall  remain  in  the  payee  until 
all  the  notes  are  paid,  and  that  they  are  secured 
ratably  on  tbe  cars,— is  a  prominory  note,  to 
be  protected  in  the  bands  ox  a  bona  fide  boh  tr 
for  value,  according  to  the  rules  of  mercaniiia 
law  applicable  to  negotiable  instruments.    Id, 

BONDS.    See  also  Cohtbaots,  89-88;  Rs- 

GETVKBB,  18b 

1.  No  power  existed  in  a  town,  imder  tbe 
Indiana  laws  in  force  May,  1878.   to  tooe 
negotiable  bonds  and  sell  them  in  open  market 
Merrilt  v.  MonUcello,  1069 

3.  The  implied  power  of  a  town  In  Indiana 
to  borrow  money  or  contract  a  loan  docs  not 
confer  uoon  the  town  the  further  power  lo 
issue  funaing  negotiable  bonds  for  the  amount 

Its.  lte»  117.  Its  U.  H. 
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tbe  sale  of  tmwbolcTOme  meaU.  which  requires 
the  InspecUon  and  to  e^«5t^«>WWt8  tbe  sale 
of  any  meat  daughtered  100  miles  or  more 
from  the  place  of  sale,  is  a  regulation  of  com- 
merce beyond  tbe  power  or  tbe  State  to  estab- 
lish.   BrimiiMr  ▼.  JBtf&wi^t.  863 

9.  A  State  cannot,  tmder  the  gnise  of  exert- 
ing its  police  powers,  or  of  enacting  inspection 
laws,  make  discrimlDations  against  the  pro- 
<iuct8  and  industries  of  some  of  the  States  in 
favor  of  tbe  products  and  industries  of  its  own 
or  of  other  States.  Id. 

10.  No  State  has  the  right  to  lajr  a  tax  on 
interstate  commerce,  by  way  of  duties  laid  on 
the  transportation  of  the  subjects  of  that  com- 
merce, or  on  the  receipts  derived  from  that 
transportation,  or  on  the  occupation  or  busi- 
ness of  carrying  it  on.     Lyng  v.  Miehiffan,  150 

11.  The  ri^bt  of  importation  of  ardent  spir- 
its, distilled  liquors,  ale,  and  beer  from  one 
State  into  another,  includes  the  right  of  sale  in 
tbe  original  packages  at  the  place  where  the 
importation  terminates.  Leiay  ▼.  Hardtn,  128; 
Lyjig  V.  Michigan,  150 

12.  A  State  cannot  ezdude,  directly  or  in- 
directly, the  subjects  of  interstate  pommerce, 
or,  by  the  imposition  of  burdens  thereon,  reg- 
ulate such  commerce,  without  congressioniw 
permission.    Lyng  v.  Michigan,  150 

18.  A  representative  of  importers  into  a  State 
of  malt  or  brewed  liquors  cannot  be  convicted 
€or  selling,  in  original  casks,  at  the  place 
where  the  transportation  terminated,  tbe 
liquors  imported,  without  having  paid  a  tax 
imposed  by  the  State  on  the  business.  -»«• 

14.  The  State  has  no  power  to  interfere,  by 
seizure  or  any  other  action,  to  prevent  the  im- 
]>ortation  and  sale  of  goods  by  a  fojeign  or 
nonresident  importer.    Leiay  v.  Hardin,      1^ 

15.  The  right  of  transportation  of  an  article 
of  commerce  from  one  State  to  another  m. 
eludes  the  right  of  the  consignee  to  sell  It  m 
\iubroken  packages  at  the  place  where  toe 
transportation  terminates.  ^^' 

18.  The  power  vested  in  Congress  to  re^ 
late  commerce  amonff  the  States  cannot  De 
stopped  at  the  external  boundary  of  a  8w»t 
but  is  capable  of  authorizing  the  disposition 
within  the  State  of  the  article  imported.  la, 
17.  Commerce  between  the  States  has  been 
confided  exclusively  to  Congress  by  the  Oon- 
stitulion,  and  is  not  within  the  Jurisdictlpnof 
the  police  power  of  the  State,  unless  P»oed 
there  by  congressional  action.  ^^ 

la  The  absence  of  a  law  by  Oongre«  as  to 
any  article  of  commerce  is  equivalent  to  Its  dec- 
laration that  the  importation  of  that  article 
Into  the  States  shall  be  unrestricted;  and  it  is 
for  the  courts  to  determine  wbat  state  action  u 
or  is  not  a  regulation  of  such  commerce.     la, 

19.  A  law  of  a  State  which  forbids  the  re- 
ceipt of  an  imported  commodity  or  its  sale,  M- 
fore  it  has  ceased  to  be  an  article  of  trade 
between  one  State  and  another,  is  a  regulati^ 
of  commerce  between  the  States,  and  void.  Id. 

COMPROMISE  AND  SBTTLEMBNT. 

1.  A  compromise  of  a  disputed  claim,  the 
parties  dealing  with  each  other  upon  terms  of 


equality,  holding  no  relations  ot  trust  or  con^ 
fldence  to  each  other,  and  each  having  know« 
ledge,  or  the  opportunity  to  acquire  tnowledce 
of  every  fact  bearing  upon  ttke  validity  of  tiSi 
respective  claims,  ought  not  to  he  ovetlbrowTT 
even  if  the  court  should  be  ot  opinion  thativ  • 
party  complaining  of  It  sunr^ndered  riffitlo  .u  ^ 
the  law,  if  appeiaed  to,  wovald  have  aSoi^°5' 
BennetMy  ▼.  Baean.  ^    ^^^"^^ 

2.  Where  one  has  accept^e^]  ^  ^j^^  .        'w 
father  completely  condonlaz^ip  cauISr  IS^  ^^ 
phdnt  which  he  had  againa^  UU  fat w  i  ^^' 
not,  after  his  father's  dea^i,  go  heh?«5®f5^- 
flnal  and  satlsfactoty  coKKipi^mte  *'^  ^^^ 
upon  some  ground  outside     of  anyihin^i^iS®' 
pSte  between  them,  his  ^rothm^/^1?'^- 
Succeed  in  defeating  the  deed  inTcSSitroi!,2J? 
between  bun  aod  thenu     Mae&aU  v.  C^^ 

776 
OOKDITION.    See  Djbbd,  a 

COKFUCT  or  LAWS.    See  also  Judo- 

MEKT,  7. 

1.  Contracts  are  to  be  governed,  as  to  their 
nature,  their  validity,  and  their  interpretation, 
by  the  law  of  the  place  where  they  were  made, 
unless  the  contracting  parties  appear  to  have 
had  some  other  place  in  view.  United  Statee 
V.  Ifarth  Carolina,  836 

2.  The  Ux  fori  governs  as  to* the  form  of 
remedy,  whether  it  must  be  in  covenant  or  as- 
sumpsit, at  law  or  in  equity.     Willard  v.  Wood, 

^    *  210 

8.  A  suit  against  tbe  grantee  of  a  mortgagor 
to  enforce  tbe  payment  of  the  mortgage  debt, 
which  he  has,  hi  his  deed,  assumed  to  pay, 
brought  in  the  District  of  Columbia,  is  gov- 
erned  by  its  law  as  to  the  form  and  nature  of 
the  remedy,  although  the  deed  and  morigage 
were  made  in  New  York  and  the  land  is  situ- 
ated there.  -**• 

4.  The  rights  of  the  parties  on  enforcement 
of  stockholders'  liabilities  must  be  adjudicated 
according  to  the  statutes  and  jurisprudence  of 
the  State  which  created  the  corporation,  and  in 
reference  to  whose  hiws  the  contracts  of  the 
subscribers   to  stock  were    made.    Oiennj. 

Liggett,  ^^^ 

5  Interest  most  be  allowed  or  disallowed  as 
may  be  required  bv  the  law  of  tbe  State 
where  a  contract  of  loan  was  made  and  is  to  be 
performed.  United  Statee  Martg.  Oo.  v .  dperry* 
*^  969 

6.  A  corporation  of  New  York  autborifed  by 
its  charter  to  lend  money  on  bond  and  mort- 
eaffe  on  real  estate  within  the  United  States  is 
not  restricted  to  the  rate  of  interest  permitted 
by  the  laws  of  New  York,  but  may  contract 
for  such  rate  of  interest  as  is  lawful  in  the 
State  where  the  loan  is  made  and  where  tbe 
property  mortgaged  is  situated,  although  such 
rate  is  greater  than  is  allowed  in  New  York, 
and  although  its  charter  provides  that  it  shall 
not  loan  at  a  rate  of  interest  exceeding  tbe  legal 

rate.  ^,  ^  '^^• 

7  The  bonds  of  North  Carolina  issued  un- 
der its  statutes  of  Jan.  27,  1849,  Dec.  22  »nd 
25  igKO  and  Feb.  14,  1855,  do  not  bear  iuter- 
^t  after 'maturity.    That  the  bonds  are  payable 
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Chabttablb  Uses— Commebob. 


risdictloD  of  the  Supreme  Court  of  the  United 
States  is  confined  to  answering  questions  of 
law  presented  by  a  certificate  of  division  of 
opinion  between  the  judges  before  whom  tbe 
case  was  heard  in  tbe  circuit  court.  Union 
Nai,  Bank  v.  Bank  cfKanvu  City,  841 

2.  .The  question  whether  an  indictment 
charges  the  defendant  with  an  offense  is  too 
general  to  be  the  subject  of  a  certificate  of 
division.     United  8tats$  y.  Cham,  117 

CHARITABLE  V&BS. 

1.  When  a  public  or  charitable  corporation 
is  dissolved,  its  personal  property  is  subject  to 
tbe  disposal  of  the  sovereign  autfaority,  and  its 
real  estate  reverts  to  tbe  grantor  (in  this  case 
the  United  States),  subject  to  the  charitable 
use.  Cfhureh  cf  Jenu  Ohriit  tf  L.  D.  8,  v. 
United  States,  478 

2.  In  this  country,  the  legislature  or  govern- 
ment of  the  state,  as  parens  pairia,  has  the 
right  to  enforce  all  chanties  of  a  public  nature, 
where  no  other  person  is  intrustCNl  with  it.  id. 

8.  Where  property  has  been  devoted  to  a 
charitable  use  which  cannot  be  carried  out  on 
account  of  some  illegality  in  or  failure  of  the 
object,  it  may  be  applied,  under  the  direction 
of  the  courts  or  of  tbe  supreme  power  in  the 
State,  to  other  charitable  objects  correspondina 
as  near  as  may  be  to  the  original  intention  of 
the  donor.  Id, 

4.  Property  used  for  promoting  an  unlawful 
practice,  but  dedicated  to  charitable  uses  and 
belongiDg  to  a  defendant  corporation,  may  be 
pro(ccied  from  such  diversion  and  be  taken 
and  devoted  to  objects  of  charity.  Id, 

5.  The  law  of  charities  exists  in  Utah,  and 
Confess  has  power  to  carry  out  that  law  and 
put  It  in  force,  in  its  application  to  the  Church 
of  Jesus  Christ  of  Latter-Day  Saints.  Id, 

CITIZENS.    See  also  Corporationb,  1. 

1.  A  citizen  of  another  State  goinff  into 
Michigan  is  entitled,  under  the  Federal  Consti- 
tution, to  only  the  privileges  and  immunities 
of  citizens  of  that  State.    Detroit  ▼.  Osborne, 

260 

2.  A  city  in  Michigan,  in  the  discbarge  of 
its  public  duty  in  respect  to  keeping  tbe  streets 
and  sidewalks  in  repair,  is  under  no  higher  or 
different  oblijration  to  a  citizen  of  Ohio  Uian 
to  one  of  the  State  of  Michigan.  Id. 

CliAIKS. 

The  report  of  the  commissioner  of  Virginia, 
made  March  19, 1884,  to  its  governor,  as  to  un- 
satisfied revolutionary  claims  of  that  State  on 
the  government  of  the  United  States,  although 
approved  and  adopted  by  tbe  governor,  is  not 
obligatory  upon,  or  condnsive  as  evidence 
against,  the  United  States.  William  ▼.  United 
States.  600 

CLOUD  ON  TITLB. 

1.  One  in  possession  of  land  may  ask  a  court 
of  equity  to  remove  a  oloud  upon  his  title,  or 
to  prevent  one  being  placed  thereon  when  at- 
tempted.   AUen  T,  Banks,  414 

2.  If  a  dead  it  void  upoo  its  face,  the  intar* 
tliO 


ference  of  a  court  of  equity  In  a  auit  to  &&cn» 
the  deed  to  be  null  and  void  ii  mmecesmy. 
MackaU  ▼.  CasHear,  m 

8.  An  owner  in  fee,  as  trustee,  of  lands  in 
Iowa,  has  a  plain,  adequate,  and  complete 
remedv  at  law  against  one  in  possession  claim- 
ing title  under  documents  which  are  fraudulent 
and  void;  and  he  need  not  resort  to  a  court  of 
equity,  to  establish  his  right  or  to  put  him  in 
possession.    Whiteliead  v.  ShaUudt,  87S 

COLLATERAL    SECURITY.     Sea 

PiiBDOB  AND  Collateral  Sbcubitt. 

COLLECTOR.    See  Offiobbs,  2. 
COLLISION.    See  SmFPnre,  1-4. 

COMMERCE. 

1.  A  license  tax  assessed  under  the  Pennsyl- 
vania Act  of  June  7.  1879  (P.  L.  112, 120),  br 
the  auditor  general  of  that  State  against  a  rail- 
road company  which  is  a  corporation  of  Vir- 
ginia, for  keeping  an  office  in  JPhiladelphia  for 
the  use  of  its  officers,  stockholders,  agents,  and 
employes,  is  unconstitutional  as  a  tax  upon  in- 
terstate commerce,  where  the  company  is  en- 
gaged in  interstate  commerce.  NcrfoUt  d  W, 
B,  Co,  V.  Pennsylvania,  894 

2.  Where  the  business  of  a  through  line  of 
railroad  consists  in  part  of  carrying  passengera 
and  freight  into  Pennsylvania  from  other  States 
and  out  of  that  State  mto  other  States,  and  a 
railroad  companv  which  is  a  corporation  of 
Virginia  is  a  link  in  that  line,  such  oompanr 
is  engaged  in  interstate  commerce  in  Pennsvl- 
vani£  Id. 

8.  The  commercial  clause  of  the  United 
States  Constitution  not  only  prohibits  a  State 
from  taxing  interstate  commerce  when  it  passea 
through  its  own  territory,  but  also  when  it 
passes  through  other  States.  McOaU  ▼.  OaU- 
fomia,  891 

4.  The  business  of  an  agent,  being  to  solidt 
passenger  traffic  out  of  California  into  and 
throu^  other  States  to  New  York  dty,  is  a 
part  of  interstate  commerce,  which  cannot  be 
restricted  or  taxed  by  a  municipal  corporation. 

Id, 

5.  AStatecannot,undertheguiseof  aUoeosa 
tax,  exclude  from  its  Jurisdiction  a  foreign  cor- 
poration engaged  In  interstate  commerce,  or 
impose  any  Durden  upon  such  commerce  with- 
in  its  limits.  Jforfoli  dW,B.O^  ▼.  Anim^ 
vania,  894 

6.  A  burden  imposed  by  a  State  upoo  intei^ 
state  commerce  is  not  to  oe  sustained  simply 
because  the  statute  imposing  it  applies  alike  U> 
the  people  of  all  the  States,  induaing  tbe  peo- 
ple of  the  State  enacting  sock  itatuta.  Min- 
nesota T,  Barber,  46( 

7.  Tbe  Minnesoto  sUtute  of  AprQ  18, 1889. 
so  far  as  its  provisions  reooire  as  a  oonditloo 
of  sales  in  Minnesota,  of  mah  beef,  veal,  mut- 
ton, lard,  or  pork  for  human  food.  Chat  the 
animals  from  which  such  meats  aie  taken  shall 
have  been  inspected  in  Minnesota  befoce  bdag, 
slaughtered,  is  in  violation  of  the  Oouallfankm 
of  the  United  States,  and  void.  ML 

a  The  Virginia  statute  of  1890  to  pieveot 

184»  lUi  117, 118  U.  & 


COKTBACTB,  IL 


6.  An  ordinance  of  a  city  in  Iowa,  authoriz- 1 
Ing  a  railway  company  to  lay  a  street  railway 
on  condition  that  tbe  company  pave  between 
the  rails,  is  subject  to  the  general  power  of 
the  Legislature  reserved  by  Iowa  Code, 
^  1090.  and,  although  accepted  by  the  railway 
company,  does  not  constitute  a  contract  between 
tbe  company  and  the  city  or  the  State,  the  obli- 
gation of  which  is  impaired  by  laying  a  tax 
upon  the  company  for  paving  the  space  of  1 
foot  outside  the  rails,  imposed  by  an  Act  of  the 
Legislature.    Sioux  Oity  titreet  U,  Oo,  ▼.  8io>ux 

City.  m 

6.  An  agreement  between  a  government  con- 
tractor, who  has  incurred  penalties  for  delays, 
and  the  accounting  officers  of  the  treasury  de- 
partment to  w^ve  those  penalties  upon  condi- 
tion that  the  amount  thereof,  if  allowed  to  him, 
shall  [lo  to  the  payment  of  the  laborers  and  the 
materialmen  on  the  work,  la  valid.  United 
8tate9  V.  Windam,  811 

7.  A  contract  with  the  president,  who  holds, 
as  trustee,  a  controlling  interest  in  the  stock  of 
a  joint-stock  company,  that  i>laintiff  should  be 
permanently  retained  as  vice-president  of  such 
company  at  a  salary  of  at  least  $5,000  per  an- 
num,—&  void  as  against  public  policy.  West 
T.   dirndsn,  254 

8.  A  court  of  equity  will  not  enforce  the 
performance  of  a  contract  which  contemplates 
perjury  by  a  homesteader,  and  is  designed  to 
thwart  the  policy  of  the  government  in  the 
homestead  la ws^    AnderaonY.  Oarkina,      272 

9.  A  contract  by  one  contemplating  taking 
land  as  a  homestead  and  who  subsequently  ob- 
tains title  to  it  as  such,  for  the  sale  and  convey- 
ance of  half  the  land  to  another  in  considera- 
tion of  the  improvements  previously  made  on 
it  by  tbe  latter,  is  void,  and  specific  perform- 
ance of  it  will  not  be  decreed.  Id, 

10.  A  contract  between  conmiittees  of  first 
and  second  mortgage  bondholders,  to  the  effect 
that  the  latter  shall  participate  in  the  reorgan- 
ization of  the  company  which  gave  the  mort- 
gage, .after  a  sale,  and  shall  rank  therein  as 
they  ranked  previously,  is  too  vague  and  in- 
definite for  enforcement  BMnmm  v.  Iran  R, 
Co.  278 

11.  An  agreement  by  first-mortgage  bond- 
holders, to  give  second -mortgage  bondholders, 
after  a  sale  of  the  property,  a  share  in  the  reoi^ 
ganization  of  tbe  company,  ]a  invalid  for  lack 
of  mutuality,  where  there  is  no  consideration 
stated  or  to  M  imported  from  tbe  terms  of  the 
contract.  Id, 

12.  Where  a  certain  sum  of  money  is  due, 
and  the  creditor  enters  into  arrangements  with 
his  debtor  to  take  a  lesser  sum,  provided  that 
sum  is  secured  in  a  certain  way  and  paid  at  a 
certain  day,  but  if  any  of  the  stipulations  of  the 
arrangement  are  not  performed  as  agreed  upon, 
the  creditor  is  to  be  entitled  to  recover  the  whole 
of  the  original  debt, — such  remitter  to  his  origi- 
nal rights  does  not  constitute  a  penalty,  and 
equity  will  not  Interfere  to  prevent  its  observ- 
ance.    United  Statet  Mortg.  Co.  ▼.  -Sjpeny,  M9 

IS.  A  railroad  company  cannot  deny,  on  the 
ground  of  public  policy  the  validity  of  its  agree- 
ment with  park  commWoners  to  permit  the 
use  of  its  right  of  way  through  a  tunnel  and 
cut  to  other  railroad  oompaniea,  where  it  is  in 


the  enjoyment,  under  the  contract,  of  the  righfe 
of  way  through  the  park  and  all  the  benefits  or 
a  large  expenditure  of  money  by  the  commis- 
sioners, without  offering  to  return  what  it  ba» 
r>i>TPMu>')  by  virtue  of  t]^e  agreement.    Joy  v. 
at.  Louie.  8» 

14.  A  mere  offer  to  sell  real  estate  upon 
specified  terms  may  be  withdrawn  at  any  time 
before  its  acceptance.  But  if  tbe  offer  be  ac- 
cepted without  conditions  and  without  varyins^ 
its  terms,  and  the  acceptance  be  communicateS 
to  the  other  party  without  unreasonable  delay » 
a  contract  arises  from  which  neither  party  cata 
withdraw  at  pleasure.    Byan  v.  United  Stcttee^ 

16.  Tbe  mere  abandonment,  by  one  party, 
of  an  intended  contest  of  another's  applicatioci 
for  a  patent  for  a  mining  claim  which  both  had 
located,  and  the  withdrawal  of  bis  own  claim , 
is  not  a  change  of  possession  which  will  consti- 
tute a  sufficient  part  performance  to  take  ^ 
parol  agreement  of  the  other  party  to  purchase 
the  lana  on  their  joint  account  out  of  the  Stat- 
ute of  Frauds,    bude  v.  Ford,  1091 

16.  A  party  who  receives  a  parol  gift  of  real 
estate,  and  en  ten  into  possession,  and  ezpends 
money  in  improvements  thereon,  has  an  equita- 
ble right  to  a  decree  establishing  a  subsequent 
conveyance  as  a  confirmation  of  his  equitable 
title.    MaekaU  v .  MaekaU,  84 

17.  Where  a  parent  gives  property  to  a  cbild 
who  stands  by  him,  rather  than  to  children 
who  desert  him,  something  more  than  the  nat- 
ural influence  springing  from  the  relationship 
must  be  shown  in  order  to  defeat  the  gift.    Id. 

18.  Influence  gained  by  kindness  and  affec- 
tion  will  not  be  regarded  as  ••  undue,  if  no 
imposition  or  fraud  be  pracUced,  even  though 
it  induces  one  to  make  an  unequal  and  unjust 
disposition  of  his  property  m  favor  of  those 
whohave contributed  to  his  comfort  and  min- 
istered to  his  wants,  if  such  disposition  is  vol- 
untarily made.  •*«• 

n.   CONSTRtJOnOlf. 

1  g    Oontracts  are  to  be  construed  liberally  in 
favoi  of  the  public,  when  the  subject  matter 
Secerns  tiie  interests  of  the  pubhc.    Joyy 
Si   Louie,  ^^^ 

an  Ck>ntracts  relating  to  the  same  subject 
Tnltt^r  and  constituting  a  single  transaction 
ohould  be  construed  together,  to  cany  mto  effect 
Se  intention  of  the  parties.  Id. 

SI  The  privilege  of  using  tiie  right  of  way 
^#  -  Vailroad  company  through  a  park,  and  also 
?he  SrmSus  of  W  line,  include  tiie  right  to 
JSc  ite  tracks,  where  there  is  no  space  left  for 
additional  tracks.  ^^' 

QQ  A  railroad  company  whicu  takes  from 
.n^h^a  de^  an  un^ded  half  of  the  right 
S^waf^d  all  otiier  franchises  and  privileges 
fn  rSrk,  under  a  contract  to  give  the  other 
Se  UM  of  its  own  track  through  a  tunnel  and 
Sit  n^  the  park  on  receipt  of  certain  pav- 
menSTto  def aSlt  of  which  it  should  be  the  sole 
S^S-'  of  the  roadtiirough  tiie  I»r^.,f«^^iJ 
SSmee  the  sole  owner  must  permit  other 
^^foT  a  fair  and  equitable  compensation 
Sm^  tiie  line,  not  only  through  the  pajj,  but 
^^^thB  tu'nnel  and  cut.  to  its  terminus  ^ 
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fn  New  York  does  not  subject  tbem  to  the  law  of 
the  latter  State  as  to  interest.  United  States  v, 
north  Carolina,  836 

8.  Where  a  prisoner  is  held  in  a  state  court 
to  answer  for  an  act  which  he  was  authorized 
to  do  and  which  it  was  his  dutv  to  do  as  mar- 
shal of  the  United  States,  and  in  doine  which 
he  did  no  more  tban  was  necessary  ana  proper 
for  him  to  do,  he  cannot  be  guilty  of  a  crime 
under  the  law  of  the  State.  Cunningham  ▼. 
Neagle,  55 

9.  The  title  to  land  acquired  by  accretion  is 
a  title  acquired  under  the  operation  of  the  law 
of  the  State,  which  each  State  determines  for 
itself.    St.  Louie  ▼.  Bute,  Ml 

CONSTITUTIONAL  LAW.  See  also 
Action  or  Suit,  15;  Contracts,  28,  20, 
86;  Corporations.  1, 8;  Criminal  Law, 
4,  5;  Intoxicating  Liquors,  1,  8;  Pa- 
tents, 4. 

1 .  The  possession  and  enjoyment  of  all  rights 
are  subject  to  such  reasonable  conditions  as 
may  be  deemed  by  the  governing  authority  of 
the  country  essential  to  the  safety,  health, 
peace,  good  order,  and  morals  of  the  commu- 
nity.    Crowley  Y.  Chrietenten,  680 

8.  Act  of  Congress  1889  is  not  an  «r  poet 
facto  law  in  that  it  subjects  one  accused  of 
murder  in  the  Public  Land  Strip,  committed 
previous  to  the  passage  of  that  Act,  to  trial  in 
the  Eastern  District  of  Texas  rather  than  in 
some  other  judicial  district,  as  this  does  not 
alter  his  situation  in  respect  to  the  offense  or 
its  consequences.     Cook  ▼.  United  Statee,    006 

8.  The  Minnesota  Act  of  1888,  §  8,  which 
prescribes  the  hour  of  the  day  before  which 
and  the  manner  in  which  the  punishment  l^ 
hanging  shall  be  inflicted,  is  not  ex  pottt  facto 
as  to  offenses  committed  before  its  passage. 
Holden  v.  Minneeota,  %4 

4.  The  Legislature  of  a  State  can  legally  pre- 
scribe that  the  sentence  to  death  shall  be  exe- 
cuted before  sunrise  and  within  the  walls  of 
the  jail,  or  within  some  other  enclosure  higher 
than  the  gallows  so  as  to  exclude  the  view  of 
persons  outside,  and  the  number  and  character 
of  those  who  may  witness  the  execution,  and 
that  newspaper  reporters  shall  be  excluded; 
and  such  regulations,  when  applied  to  offenses 
previously  committed,  are  not  ex  poet  facto.  Id* 

5.  A  State  cannot  be  deemed  guilty  of  vio- 
lating the  constitutional  provision  against  de- 
priving a  person  of  libertv  "without  due  pro- 
cess 01  law,"  because  of  a  decision,  even  if 
erroneous,  of  its  highest  court  while  actins 
within  its  jurisdiction,— as,  in  a  conviction  and 
judgment  for  embezzlement  Bx  parte  Con- 
teree,  796 

6.  U.  8.  Const  14th  ^mend.  was  not  de- 
signed to  interfere  with  the  power  of  the  State 
to  protect  the  lives,  liberty,  and  proper^  of  its 
citusens,  or  with  the  exercise  of  that  power 
fn  the  sd  judications  of  the  courts  of  a  State  in 
administering  the  process  provided  by  the  law 
of  the  State.  Id. 

7.  The  14th  Amendment  to  the  Federal 
Constitution  was  not  designed  to  interfere  vrith 
the  power  of  the  State  to  protect  the  lives,  lib- 
erties, and  property  of  its  citizens,  and  to  pro- 
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mote  their  health,  peace,  morals,  ediieatioiL. 
and  good  order.    120  Kemmler,  5l( 

8.  Legislation  simply  forbidding  tbe  defend* 
ant  to  come  into  court  and  challenge  tbe  valid- 
ity of  service  upon  him  in  a  personal  action, 
vnthout  surrendering  himself  to  tbe  Jurisdiction 
of  the  court,  does  not  deprive  him  of  liberty  or 

froperty,  within  the  prohibition  of  U.  8.  Const 
4th  amend.     York  v.  Texae,  604 

9.  State  legislation  simply  forbidding  the  de- 
fendant to  come  into  court  and  challenge  the 
validity  of  service  upon  him  in  a  personal  ac- 
tion, without  surrenaering  himself  to  the  juris- 
diction of  the  court,  but  which  does  not  at- 
tempt to  restrain  him  from  fully  protecting  hia 
person,  his  property,  and  his  rights  against  any 
attempt  to  enforce  a  judgment  rendered  with- 
out due  service  of  process, — ^is  not  forbidden  by 
U.  S.  Const  14th  amend.  Kauffman  ▼.  Woot- 
ere,  968^ 

10.  The  mere  entry  of  a  judgment  for  money, 
which  is  void  for  want  of  proper  service,  doea 
not  deprive  the  defendant  of  'liberty  or  proper- 
ty.    York  ▼.  Texae,  604 

CONTEMPT. 

A  proceeding  by  habeas  corpus  before  a  dis- 
trict judge  in  the  district  court,  to  restore  the 
custody  of  a  child  to  its  parent,  being  void,  an 
attempt  to  enforce  its  order,  in  such  a  case,  br 
imprisonment  for  contempt,  Is  ill^al  and  voidL 
BeBurrue,  U» 

CONTRACTS. 

L  Rbquisitbs;  Yauditt;  Sffboc 
n.  Construction. 
IIL  RsscissioN. 

lY.   ImPAIBINO  OBLIOATIOir. 

See  also  Abbitratioh;    Evippicm,  tl,  84; 
LiKm;  Pkbjubt;  SAUt  1. 

L  RsquifiiTBs;  Validitt;  JLwwmot. 


1.  In  Michigan  it  is  not  essential  that  tbe  de- 
scription in  a  proposal  of  sale  of  land  have 
suc^  particulars  and  tokens  Of  identificatioo 
as  to  render  a  resort  to  extrinslo  aid  eotirely 
needless.    Byany.  United SiaUe,  447 

8.  The  description  in  the  propoeal  of  sale  of 
lands  to  the  United  States,  giving  the  number 
of  the  sections  and  the  parts  tbmof ,  and  the 
township  and  range,  is  sufflcknt  although 
there  is  no  statement  of  tbe  paitlciilar  village 
in  which  the  lands  are  situated,  when  takaa 
in  connection  vrith  the  Act  of  Congress  au- 
thorizing the  purchase  at  or  near  the  village  of 
Sault  Ste.  Marie.  Jd, 

8.  A  complete  contract  binding  under  tbe 
Statute  of  Frauds  may  be  gatbefed  from  lei- 
ten,  writings,  and  telegrams  betweeD  tlia  par- 
ties relating  to  the  sublect  matter  of  the  cod- 
tract,  and  so  connected  whh  each  other  thai 
they  may  be  fairly  said  to  oonstitiite  ooe  paper 
relathig  to  tbe  contract  hL 

4.  The  Virginia  law  of  1840  problbltiiiff  the 
courts  of  the  counties  from  Hoenshig  a  nrry 
within  half  a  mile  from  an  establlued  tmrj 
was  not  a  contract,  bat  was  sol^ecl  to  be  ^^ 
pealed  at  any  time.  WkeeUni  dRBridlfeOe, 
▼.  Wkedinff  Bridge  Cb.  Wt 

IM,  lte»  lt7,  IM  U.  & 
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Act  of  Congreas  any  other  mooeys  than  those 
deriTed  from  the  nid  sale  of  such  scrip,  nor 
mnj  moneys  derived  from  the  sale  of  the  lands 
which  Mr.  Ck>niell,  the  purchaser  of  the  scrip, 
flhould  locate  and  receiye  patents  for.  Id. 

CORPORATIONS.  Bee  slso  Gojockbcb, 
6;  GoBTBACTB,  7;  Ooubtb.  22,  28;  Ha- 
BEAB  CoBFUB,  9,  10;  Inbolyehot  and 
Absiqnmbht  fob  CnziDTroBS,  8;  Pijblic 
Lands,  8;  Religious  Soodstibb;  Salb, 
1;  Taxes,  4. 

1.  Corporations  are  not  citizens,  within  the 
meaning  of  U.  8.  Const,  art.  4,  ^  2,  cl.  1,  de- 
claring that  "the  citizens  of  each  State  shall  be 
cndtl^  to  all  privileges  and  Immunities  of  cit- 
izens in  the  several  States."  Norfolk  d  W.  S, 
Of.  y.  Penrnplvania,  304 

2.  0.  S.  Const.  14th  amend.  ^  1,  dedarinic 
that  no  State  shall  "deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the 
laws,"  does  not  prohibit  a  State  from  imposing 
auch  conditions  upon  foreign  corporations  as  it 
may  choose,  as  a  condition  of  their  admission 
within  its  limits.  Id. 

8.  The  union  of  name,  officers,  business,  and 
property  of  corporations,  does  not  change 
their  distinctive  character  as  separate  corpora- 
tions. Nas/iva  dt  L,B,Oo.  v.  Boiton  A  L,  R  Co. 
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4.  As  a  general  rule  the  directors  of  a  rail- 
road company  cannot  authorize,  without  the 
previous  approval  of  its  stockholders,  the  con- 
struction of  a  passenger  ststion  in  a  State 
foreign  to  that  in  which  it  was  created  and  to 
which  its  own  road  does  not  extend,  or  the 

•  payment  of  any  portion  of  the  cost  of  the  con- 
struction. Id. 

5.  Where  two  railroads  in  adjoining  States 
are  operated  together,  and  additional  land  and 
depot  buildings  are  necessary  in  one  of  the 
States  to  enable  them  to  retain  their  extended 
business,  the  directors  of  the  railrosd  in  the 
other  State  bsve  power  to  contract  to  pay  a 
proper  portion  of  the  cost  of  these  increased 
business  facilities.  Id. 

6.  Where  one  of  two  railroads  operated  to- 
gether purchased  a  controlling  interest  in  a 
stock  01  other  railroads,  which  purchsse  was 
not  authorized  by  the  directors  of  the  other 
jointly  operated  railroad,  the  additional  burden 
of  the  purchase  cannot  be  cast  upon  the  latter 
railroad  without  the  consent  of  its  stockholders. 

Id. 

7.  Under  Iowa  Code,  S  1090,  the  Legis- 
lature has  power  to  repeal  and  amend  the  arti- 
cles of  incorporation  of  a  company,  and  to 
impose  any  conditions  upon  the  enjoyment  of 
Its  franchise  which  the  General  Assembly  may 
deem  necessary  for  the  nublic  good.  Sioux 
Vity  Street  B,  Oo.  v.  duntzCHy,  898 

8.  On  consolidation  of  a  railroad  company, 
which  is  merely  a  chanire  of  name,  the  new 
wmpanyis  bound,  equally  with  the  old  one, 
by  an  ailment  as  to  the  use  of  the  property 
of  the  old  company,    j^  y^  st.  LouU,       848 

9.  A  company  is  bound  by  the  acts'  of  its 
financial  manager,  and  cannot  repudiate  its 
UabUity  therefor  by  ahowinir  that  he  in  foot 
had  no  authority.     Com  If  fa    Oo.  ▼;  8oxman, 

^^'  1019 


10.  A  corporation  Is  bound  by  an  ImpHed 
oontract,  in  the  same  manner  as  an  individualy 
to  pav  for  services  which  were  ▼iQuable  and 
which  were  rendered  under  such  circumstances 
as  to  show  that  the  parties  intended  and  un- 
deratood  that  they  were  to  be  paid  for.  Fiit^' 
gerald  d  M.  Oomtr.  Oo.  ▼.  FiUgerald^         608 

11.  Althoagh  the  br-laws  of  a  company 
require  certain  formalitiea  in  the  execution  of 
a  promissory  note^  yet  that  does  not  make  such 
formalities  essential  to  the  ratification  of  the 
contract;  and  if  notes  are  given  by  the  presi- 
dent of  the  company,  to  payoff  its  debts,  and 
he  has  the  entire  management  of  its  business, 
and  its  dlrecton,  with  lull  knowledge,  assent 
to  the  execution  of  the  notes,  the  notes  are 
binding  on  the  company.  Id. 

12.  Although  a  corporation  has  ceased  the 
prosecution  of  the  objects  for  which  it  was  or- 
ganized, its  corporate  powera  remain  unioi. 
paired  for  the  collection  of  debts,  the  enforce- 
ment of  liabilities,  and  the  payment  of  its 
creditors.     Olsnn-v.  Ligffett,  262 

18.  A  transfer  by  a  corporation  is  not  Yoid 
as  made  in  contemplation  of  insolvency,  under 
N.T.  Rev.  Stat,  pt  1,  chap.  18,  tit.  4.  §  4,  where 
the  corporation  only  transferred  the  legal  titl© 
of  goods  to  one  who  already  had  possession  of 
them  and  also  had  a  Uen  upon  them  for  more 
than  their  value.  Ifew  York  Fourth  Nnt. 
Bank  v.  Ameriean  MiUs  Oo.  665 

14.  A  suit  in  equity  against  a  corporation 
and  its  stockholden  to  compel  them  to  pay 
their  unpaid  subscriptions  to  stock,  as  a  fund 
to  be  distributed  among  its  creditors,  can  only 
be  maintained  by  one  or  more  credit  ore  in  be- 
half of  all,  and  not  by  any  one  creditor  to  so- 
cure  payment  of  his  own  debt  to  the  exclusion 
of  othera.    Handley  v.  StuUt,  706 

16  It  is  necessary  to  prove  only  that  the 
plaintiff  is  a  corporation  de  facto,  to  enable  it 
to  maintsln  an  action  against  anyone,  other 
than  the  State,  who  has  contracted  with  the 
corooration.  or  who  has  done  it  a  wrone. 
^Sumar^  AP.R.  Co.  ▼.  Fifth  Baptist  Chur3i, 

784 

16.  Where  a  suit  in  which  a  call  wss  msde 
on  stock  of  a  corporation  was  transferred  to 
another  court  of  competent  jurisdiction,  such 
Istter  court  may  make  a  further  call.  Otenn 
V.  Liggett,  262 

17  The  interest  in  reserved  or  accumulated 
eamioffs  of  a  corporation,  represented  by  each 
^re  18  capital,  and  not  income  of  that  share, 
ooivtween  the  tensnt  for  life  and  the  remain- 
Srman  tl^ereof .     Qibbom  y.  Mahon,  625 

18  A  stock  dividend  does  not  increase  the 
interesU  of  the  shareholders  in  the  property  of 
a  corpo™**®*^'  it  is  only  a  new  evidence  of 
their  interesto.  Id. 

19  Where  a  will  gives  the  dividends  of  cei^ 
tain  stocks  to  a  daughter  of  the  testatrix  for 
life  a  stock  dividend  thereon  is  capital,  snd 
docs  not  go  to  the  daughter,  but  to  the  legatee 
in  remainder.  I<^ 

COSTS   AND   FEES.     See  also  AttoBt 

l^TSt  2. 
Tbe  United  States  is  entitled  as  coste.  on 
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reooveO^agatuB^  a  defendant,  to  the  sums  paid 
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4be  dty,  wberebya  contemporaneous  tripartite 
Agreement  between  tbe  two  companies  aod  tbe 
park  commissioners  it  was  given  a  Joint  use 
•of  the  line  through  the  park  on  the  terms  of 
the  contract  between  the  companies,  and  under 
tbe  same  terms  and  conditions  imposed  upon  tbe 
other  company  which  it  '*  assumed/'  and  by 
another  cUuse  the  other  company,  owning  the 
line  in  the  park,  was  obliged,  on  payment  of 
fair  and  equitable  compensation  to  be  agreed 
upon,  to  permit  oUier  companies  to  use  the 
right  of  way  through  the  park.  Joy  v.  St, 
lA>ui%^  843 

28.  Punctuation  may  be  considered  in  deter- 
mining tbe  meaning  of  a  contract,  when  it  la 
doubtful.  Id. 

24.  If  a  contract  of  insurance  provides  that 
no  action  upon  it  shall  be  maintained  until 
After  an  award  by  arbitrators  is  made  as  to  the 
amount  due  upon  it,  the  award  is  a  condition 
precedent  to  a  right  of  action  on  the  contract 
Hamilton  v.  Home  Im,  Oa.  706 

25.  Parties  who  contract  on  a  subject  matter 
<onceming  which  known  usages  prevail  incor- 
porate such  usages  by  implication  into  their 
aureements,  if  nothing  is  said  to  the  contrary. 
Hotftetter  v.  Park,  668 

26.  Where  a  city  donated  its  bonds  and  land 
to  a  railroad  company  in  consideration  that  tbe 
<^ompany  would  permanently  establish  its  east- 
ern terminus  and  Texas  office,  and  establish 
and  construct  its  main  machine  shops  and  car 
works,  at  said  city,  to  which  the  company 
agreed,  tbe  essence  of  the  contract  was  that  this 
sliould  be  done  in  its  process  of  construction, 
with  tbe  purpose  that  it  should  be  permanent. 
Bui  it  did  not  amount  to  a  covenant  that  the 
company  would  forever  keep  its  terminus,  ma- 
chine shops,  and  car  works  there.  Tsxoi  d  P, 
It.  Co.  y.  JdanhaU,  885 

m.  Rksoissioh. 

27.  If  a  par^  means  to  rescind  a  contract 
t)ecause  of  the  iiiilure  of  the  other  party  to  per- 
form it,  he  sbould  give  a  clear  notice  of  his 
Intention  to  do  so,  unless  the  contract  itself  dis- 
penses with  such  notice,  or  unless  notice  be- 
-comes  unnecessary  by  reason  of  the  conduct  of 
(the  parties.    Sennessy  t.  Bacon,  605 

lY.  iMPAiBmo  Obligatiqh. 

4^e  also  ivpra,  5. 

28.  The  obligation  of  a  contract  is  impaired, 
in  tbe  constitutional  sense,  by  any  law  which 
prevents  its  enforcement,  or  which  materially 
4ibridge8  the  remedy  for  enforcing  it  whicb  ex- 
isted when  it  was  contracted,  and  does  not  sup- 
ply an  alternative  remedy  equally  adequate  and 
•efBcadous.    MeOahey  y.Vtrginia,  804 

29.  The  Virginia  laws  restraining  tbe  use  of 
coupons  issued  under  the  law  of  lOTl,  for  pay- 
ment of  taxes  and  dues  of  the  State,  and  impos- 
ing obstructions  to  sucb  use  and  to  proceedinG;8 
to  establish  their  genuineness,  impair  the  obii- 
gation  of  such  contract.  Id. 

80.  Tbe  Virginia  laws  which  require  the  pro- 
■duction  of  the  bond  in  order  to  establish  the 
genuineness  of  coupons,  and  which  exclude 
•expert  testimony  to  prove  their  genuineness, 

tU4 


are  unconstitutional  m  impairiog  the  oUigmtioo 
of  the  contract  with  the  holdeia.  A 

81.  The  Virghiia  law  of  May  88»  1887,  re- 
quiring a  license  tax  for  the  sale  of  tax-receive 
ble  coupons  issued  under  tbe  law  of  1871,  im- 
pairs the  obligation  of  the  contract  by  undue 
restraint  upon  their  negotiability. ,  Id, 

82.  Tbe  requirement  of  the  Virginia  statute, 
that  the  fee  for  a  license  for  the  sale  of  intoxi- 
cating liquors  shall  be  paid  in  lawful  money 
of  the  United  States,  does  not  impair  tlie  obli- 
gation of  the  contract  made  by  the  State  with 
the  holders  of  the  tax-receivable  coupons  issued 
under  the  State  law  of  1871.  Id. 

88.  Va.  Code,  ^  416,  prohibiting  proceeding 
to  try  tbe  genumeness  of  tbe  tax-receivable 
coupons  issued  under  the  law  of  1871,  wbidi 
became  due  before  July  1, 1888,  after  one  year 
from  that  date,  and  prohibiting  such  procieed- 
ings  as  to  other  coupons  after  one  year  from 
the  time  they  are  due, — is  an  unreasonable  law, 
and  impairs  the  obligation  of  the  contract  id 

84.  A  new  and  shorter  statute  of  limitations 
is  not  necessarily  unconstitutional  as  to  actiooa 
which  had  accrued,  if  a  reasonable  time  it 
given  by  it  to  bring  such  actions.  Id, 

85.  Tbe  Ledslature  may  shorten  tbe  time 
within  which  suits  to  enforce  existing  causes 
of  action  may  be  commenced,  provided  a  rea- 
sonable time  be  given  bv  the  new  law  for  tbe 
commencement  of  such  suits  before  the  bar 
takes  effect.  Wheeler  y.  Jaokton,  659;  Mao- 
Farland  y.  Jackson,  664 

86.  A  statute  of  limitation  does  not  impair 
the  obligation  of  a  contract,  or  deprive  one  of 
property  without  due  process  of  law,  unless  in 
its  application  to  an  existing  right  of  action  it 
unreasonably  limits  the  opportuni^  to  eoforoe 
that  right  by  suit.  Id. 

CORNEIX  UNIVERSmr. 

1.  Bv  the  true  construction  of  the  agreement 
of  Aug.  4,  1866,  between  tbe  State  of  Kew 
York  and  Ezra  Cornell,  60  cents  per  acre  vraa 
the  purchase  price  of  the  land  scrip  sold  to 
him  under  tbe  New  York  Act  of  April  10, 
1866, being  tbe samejpreviouslydonated by  tba 
Act  of  Congress  of  July  2, 1862,  for  a  ooUece. 
ComeU  Vnivertity  v.  FUke,  &J 

2.  Under  said  affreement  the  profits  to  be 
made  by  Mr.  Cornell,  although  to  be  paid  into 
the  state  treasury,  were  no  portion  of  tbe  pur- 
chase price  of  the  scrip,  but  were  to  be  paid  in 
by  him  as  his  profits  and  to  be  received  by  tbe 
State  as  a  separate  fund,  to  be  tbe  property  of 
the  Cornell  University,  and  to  be  known  as  tbe 
"  Cornell  Endowment  Fund,"  tlie  inoooM  of 
which  was  to  be  paid  to  the  University  for  its 
ffeneral  purposes,  and  which  must  be  reckooed 
in  estimating  the  amount  of  property  which 
the  University  ia  allowed  to  take.  LL 

8.  By  the  terms  of  tbe  agreement,  tbe  legal 
title  to  tbe  lands  located  by  Mr.  Cornell  under 
the  scrip  was  vested  in  him,  on  bia  receiving 
the  patents  therefor;  and  the  profits  realised 
from  the  sale  of  the  lands,  beyoiid  tbe  pordiate 
price,  were  a  gift  by  him  personally  to  tbe 
University,  and  not  from  him  as  agent  of  tba 
State  or  the  United  Sutea.  Id. 

4.  The  State  was  under  no  obUgatioii  to 
treat  as  falling  within  tbe  provliiona  of  ib» 
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18.  Where  a  suit  was  commenced  by  two 
executors,  one  of  whom  was  a  citizen  of  the 
same  State  as  defendants,  jurisdiction  cannot 
be  ^ven  the  circuit  court  by  an  amendment 
striking  out  the  original  averment  of  citizen- 
sbip,  and  inserting  a  new  averment  that  since 
tbe  commencement  of  the  suit  the  letters  to 
that  executor  have  been  revoked,  and  by  the 
court  directing  tbe  suit  to  proceed  in  the  name 
of  tbe  other  executor,  as  he  could  not  have 
maintained  the  bill  as  amended  on  the  day  it 
was  filed.     Anderson  v.  Wait,  1078 

19.  Since  Act  of  Congress  1875,  if  it  appears 
from  the  pleadings  aod  proofs  taken  together 
that  at  the  commencement  of  the  suit  toe  de- 
fendants are  citizens  of  the  United  States,  and 
reside,  in  the  sense  of  having  tiieir  permanent 
domicil,  in  the  State  of  which  the  complain- 
ants are  citizens,  or  that  each  of  the  indispens- 
able adverse  parties  is  not  competent  to  sue  or 
liable  to  be  sued  therein,  the  circuit  court  can- 
not maintain  cognizance  of  the  suit.  Id, 

20.  Tbe  payee  of  a  draft  or  order,  if  a  non- 
reHident  of  the  State  in  which  the  acceptor  re- 
sides, may  bring  suit  in  the  United  States  cir- 
cuit court  against  tbe  acceptor,  notwitstanding 
tbe  drawer  of  the  paper  ia  a  resident  of  the 
same  State  as  the  acceptor.    Superior  y,  RipUff, 

914 

21.  The  United  States  circuit  court  has 
jurisdiction  of  an  action  for  damages  for 
wrongfully  entering  on  lands  and  carrying 
away  the  timber  thereon,  brought  bv  an  as- 
signee of  the  claim  against  a  citizen  of  another 
State,  although  the  assignor  could  not  himself 
have  sued  in  that  court.    Ambler  ▼.  ISppinger, 

765 

22.  A  corporation  is  a  citizen  of  the  Slate 
where  created,  within  the  constitutional  clause 
extending  the  judicial  power  of  the  United 
States  to  controversies  between  citizens  of  dif- 
ferent States.  Acuhua  db  L.  R.  Go.  v.  Boston  db 
L,  R  Co.  363 

28.  Although  two  corporations  of  different 
States  unite  their  intcresu^,  and  the  stockhold- 
ers of  the  one  become  the  stockholders  of  the 
other  and  their  business  is  conducted  by  the 
same  directors,  tbe  separate  identity  of  each, 
as  a  corporation  of  tbe  btate  by  wbich  it  was 
created  and  as  a  citizen  of  that  State,  is  not 
thereby  lost  Id, 

24.  The  union  or  consolidation  of  a  corpora- 
tion of  New  Hampshire  with  another  corpo- 
ration of  the  same  name  of  Massachusetts  does 
not  chancre  its  character  as  a  citizen  of  New 
Hampsbiie,  or  give  it  citizenship  in  Massncbu- 
setts  so  as  to  defeat  its  right  to  go  into  the  cir- 
cuit court  of  the  United  States  m  that  district. 

Id. 

25.  Where  property  is  in  the  possession  of  a 
receiver  of  the  circuit  court,  that  court  mav 
decide  upon  conflicting  claims  to  its  possession 
and  control,  without  regard  to  tbe  citizenship 
of  the  parties.  Morqatf^j.  diiT.  B.  di  Steam- 
9htp  Co,  V.  Texae  0,  R.  Co7'  625 

8.  On  Amount  Involved. 

26.  In  an  equity  suit  to  compel  the  payment 
of  unpaid  subscriptions  to  the  capital  stock  of 
8  coiporaUon  as  a  fund  for  tbe  payment  of  its 


debts  where  there  is  more  than  $2,000  alleged 
to  be  due  from  it  to  the  i>laintiff,  the  United 
States  circuit  court  has  lurisdiction  and  author- 
ity to  administer  and  distribute  the  fund  for 
tbe  benefit  of  all  its  creditors.  Handley  v. 
StutA,  706 

IIL  RuuEB  or  Deoibion;  Effbot  of  Othbb 

27.  Rules  of  property  and  action  in  the 
State  are  alway^  regarded  by  the  federal 
courts;  but  the  federal  courts  exercise  their 
own  jud^ent  in  reference  to  tbe  doctrines  of 
commercial  law  and  general  jurisprudence. 
PUaeant  Twp,  v.  jEtna  L.  Ins,  Oo,  86i 

28.  Courts  of  the  United  Statos  are  not  gov- 
erned by  the  statute  or  practice  of  the  state 
courts  as  to  motions  for  new  trial  and  bills  of 
exceptions.  Fiehbum  ▼•  Ohieago,  M.  A  St,  P. 
B.CO,  -  686 

29.  Tbe  construction  by  a  state  court  of  the 
laws  of  the  State  is  controlling,  especially  where 
it  is  in  harmony  with  the  Acts  of  Congress  on 
the  subject  Oook  County  v.  Calumet  dk  C. 
Canal  dbD,  Co.  HlO 

80.  It  §eem$  that  the  question  whether  or  not 
a  survey  made  by  an  oflScer  of  the  State  is  a 
segregation  survey  of  swamp  and  overfiowed 
lands,  as  defined  by  Act  of  the  State  Legiala- 
ture,  is  one  on  which  the  Supreme  Court  of  the 
United  States  will  follow  Uie  decision  of  the 
state  court,— it  being  a  construction  of  a  state 
statute.    Heath  v.  WallaM,  lOes 

81.  The  decision  of  the  Supreme  Court  of 
Illinois,  establishing  and  maintaining  that  the 
fee  of  the  riparian  owner  of  lands  in  Illinois 
bordering  on  the  Mississippi  River  extends  to 
the  middle  line  of  the  main  channel  of  that 
river,  is  a  rule  of  property  governing  the  quc»- 
tion  in  federal  courts.     St,  Louts  y.  Ruts,    941 

82  The  amount  of  compensation  to  be  paid 
on  sDCcific  performance  may  be  determined  by 
the  Supreme  Court  of  the  United  States,  when 
it  bas  rightfully  taken  cognizance  of  the  con- 
troversy.   Joy  V.  St.  Louie,  848 

88  Who  is  the  sovereign,  dejure  or  defaeto, 
of  a  terriory,  is  not  a  judicial  but  a  political 
nuestion,  the  determination  of  which  by  the 
loHalative  and  executive  departments  of  any 
ffovcrninent  conclusively  binds  the  judges,  as 
t-ell  as  all  other  ofticers,  citizens,  and  subjects 
of  that   government.    Jones  v.  United  States, 

vtfx 

04  Tbe  decision  of  the  Supreme  Court  of 
r«lTfornitt  that  an  ordinance  is  valid,  as  author- 
w^  bv  the  Constitution  of  that  State,  is  bind- 
n^  uDon  the  Supreme  Court  of  the  United 
IJittPfl  as  no  inhibition  of  the  ConsUtution  or 
of  aTawof  the  United  States  is  violated  by  it. 
Crowley  v.  ChrisUnsen,  620 

RR  Courts  of  the  United  States  will  not  hold 
a  «)nveyance  vaUd  agahist  citizens  of  other 
Rt^  vvbich  the  courts  of  the  State  hold  to  be 
vcTd  as  against  its  own  citizens.  Oeorge  T 
Smith  Mid.  Pur,  Go.  v.  McQroarty,  846 

86  Wbere  the  question  arises  as  to  whether 
-  rontract  has  been  made  which  a  state  statute 
imna^  the  Supreme  Court  of  the  United 
iit^shafl  power  to  decide  for  ItseU  suchquea- 
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Dntract  for  a  traffic  arrange- 
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other  for  six  m< 
sentences  to  be 


DAHAOES. 

1.  Only  no  mi 
for  a  breach  of 
cerning  which  t 
BtipulatinnB  wb 
damages  In  caae 
party  fails  to  br 
lations.      Troy 

8.  Tbe  measu 
bonds  stolen  fro 
deposited,  nodei 
der  tbe  bank  lia 
of  the  bonds  at  I 
ton  T.  Prather. 

8.  Tbe  admir 
damages  In  case: 
sele  are  In  faul 
of  marine  tort  I 
proaecuted  In  ad 
Ourry, 

4.  A  longshoi 
on  board  a  stea 
employed  by  fall 


Dekd— Dower. 


to  bcr  deck,  partly  tbrwgh  bip  own  negli. 
^nce  and  pitJy  thxoTigb^t^e  negligence  of  ibe 
iteamer'B  officera,  is  enlUled,  in  a  suit  in  admi- 
ralty againat  the  ▼?^\T^r,£f ^^ges  for  such 
Injury,  to  a  decree  for  divided  damages.     Id. 

DEED.     See  also  BoinrDABiiBfl,  5;  Real 
Property,  1,  ^. 

1.  In  construing  a  deed,  all  the  words  of  the 
description  must  be  given  effect  if  possible. 
St,  LouU  v.  Bute,  841 

2.  Where  in  a  deed  of  lands  in  Illinois  to  the 
Mississippi  River  there  is  added  in  the  descrip- 
tion  the  words,  "  together  with  all  rights  as 
riparian  owner  to  the  accretion  or  sand  bar 
lying  northwesterly  and  between  the  extended 
lines  of  said  land  herein  described,  situated  in 
the  county  of  8t.  Clair  and  State  of  Illinois." 
the  grantor  conveys  all  his  riparian  rights 
appurtenant  to  the  surveys  of  the  land  con- 
veyed, between  the  extended  lines  of  them  in 
the  county  of  St.  Clair,  and  does  not  retain  to 
himself  any  interest  in  the  fee  of  the  bed  of 
the  river.  -W. 

8.  The  conditions  on  which  a  share  of  an 
incomplete  right  of  way  was  conveyed  are  not 
defeated  by  a  completion  of  the  right  of  way 
by  purchase  of  Intervening  and  isolated  tracts. 
Jey  V.  8t.  LouU,  S^S 

4.  When  a  deed  is  delivered  in  the  execution 
of  the  contract,  with  the  intention  that  it  shall 
be  operative  when  the  grantee  approves  of  ^e 
title,  he  has  the  right  to  pat  the  deed  on  record, 
on  his  approving  of  it  and  tendering  the  con- 
sideration money.    Byan  v.  United  Statu,  447 

6.  Neither  error  in  mere  recitals  in  a  trustee's 
deed,  nor  its  silence  as  to  the  hour  of  the  day 
when  the  sale  occurred,  makes  the  deed  void  or 
ineffectual  as  a  conveyance  of  the  title  by  a 
trustee  invested  with  power  to  sell  and  to  con- 
vey the  titie.  Mansfield  v.  Bxedncr  Beflne^/ 
Oo.  ^^^ 

DEFINITIONS.      See    Bahkkuptot,    4; 
Public  Laitdb,  19. 

DEPOSITIONS. 

Although  the  heading  of  •  ^^^^  f?*"  *^® 
taking  of  a  deposition  was  not  technically  cor- 
rect,  yet  if  there  could  have  been  no  m>«\*^ 
made  as  to  the  case  to  which  the  notice  appljea 
and  the  notice  was  properly  served,  and  tne 
deposition  was  taken  at  the  place  and  Ume 
speciOed  in  the  notice,  it  naay  properly  be  admi^ 
ted  in  evidence.     QomUey  v.  Bunyan,       lOw 

DESCENT  AND    JJISTBIBUTION. 

See  also  Estoffbl,  8;  Tbbbitobibs,  8. 

1.  The  Edmunds-Tucker  La^  o'  March  8, 
1887  (24  Stat,  at  L.  685),  disapproving,  and 
annulling  the  legislation  of  Utah  recognizing 
the  inheritable  capacity  of  the  issue  of  po^yf** 
mous  marriages,  excepts  all  children  declared 
legitimate  by  ^  7  of  the  Act  of  1883,  and  all 
illegitimate  children  born  within  twelve  months 
after  the  passage  of  the  Act.     CopeY.  Cope,  888 

2.  An  illegitimate  child  whose  father  died  in 
1864,  in  Utah,  inherits  from  the  father  under 
the  Territorial  statute  of  1852,  which  provides 
that  illegitimate  childien  and  their  mothers 


inherit  in  like  manner  as  legltimnlo  f  Tom  the 
father.  That  Act  was  not  ailected  l>y  the  Anil. 
Polygamy  Act  of  Congress  Jal^  1, 1862.      j^ 


DEVIATION.     See   Iireu 
Shifpino,  8. 


«^™.       U.     U; 


DIPLOMATIC    AND   CS  OHSTJ1.ai> 
OFFICERS.  ^^  *-  -a  H 

A  citizen  of  the  United  StEs^^es.  a  i»airfo«*    s 
New  York,  who  is  consul-gecs^w]  „f  ^f^?}.  ^^ 
government  at  New  York,  a^d  \b  also  auti 
ized  to  communicate  to  the  Secretary  of  sto  * 
any  matter  in  relation  to  th^t  govSrDmenti^ 
the  absence  of  Ite  nainister,   u  not  itMHi^iJ' 


DISCOVERT.    See  also  Doveb. 

1.  8y  the  law  of  nations,  dominion  of  new 
territory  may  be  acquired  bj^  discovery  and 
occupation  as  well  as  by  cession  or  conquest. 
Jonee  ^.  United  Statee,  601 

2.  The  whole  right  conferred  by  the  Ooano 
Islands  Act  Aug.  18,  1856,  upon  the  discoverer 
of  an  island  and  his  assigns,  is  a  license  to 
occupy  the  island  for  the  purpose  of  removing 
the  ^uano.  His  right  cannot  last  after  the 
guano  Is  removed.  Duncan  v.  Haoasta  P/to»- 
phate  Co,  825 

DISTRICT  OF  COLUMBIA.    See  also 
Police. 

1.  The  Act  of  Congresaof  1878  is  an  organic 
Act,  iniended  to  dispose  of  the  whole  question 
of  a  government  for  the  District  of  Columbia. 
EeJOoff  V.  District  of  Columbia,  ^^ 

2.  The  neglect  of  the  commissioner  to  keep 
the  public  ways  of  the  city  of  Washmg- 
ton  in  safe  condition  is  the  neglect  of  the  mu- 
nicipal  corporation,  although  ihey  are  subject 
to  the  paramount  authority  of  Congress.  Dj^ 
irict  of  Columbia  ^.  Woodbury,  ^^^ 

a  The  "District  of  Columbia  is  liable,  as  a 
municipal  corporation,  for  injuries  to  individ- 
uals analog  from  its  negligence  in  the  construc- 
tion of  a  work  which  it  is  authorized  to  con- 
struct  and  maintain,  and  for  those  arisine  from 
a  defective  condition  of  its  streets  and  side- 
walks, without  regaM  to  the  manner  of  ap- 
nointment  of  its  officers,  althooeh  the  fee 
simple  of  the  streets  of  tiie  city  of  Washington 
is  in  the  United  Slates.  Id. 

DOMICXZte    Sec  also  Evidence,  8L 

Although  the  wife  may  be  residing  in  another 
place  the  domicil  of  the  husband  is  her  domi- 
dl  Even  where  a  wife  is  living  apart  f ron^ 
her  husband  without  sufficient  cause,  his  dom- 
icil is  in  law  her  domiciL  Andereon  ▼.  Watt, 
IMA  IB  ui »  107ft 

DOMINION,    floe  Dmoovebt.  1. 

DOWBXt. 

The  interest  of  the  diflcoveier  of  the  Island 
of  TfAVAssa  oonfeired  by  the  Ooano  Islands 
Act  AuilS.  1866.  §  2.  giving  him  tiie  exclu- 


Dus  Pboobsb;  Dutibb. 


rive  right  of  occujy^ing  it  to  obtain,  sell,  and 
deliver  the  guano  if  it  can  poeribly  be  consid- 
ered an  estate  in  land,  is  an  estate  at  the  will  of 
the  United  States,  from  whom  it  was  derived, 
and  therefore  is  not  subject  to  dower  at  com- 
mon law.    Duncan  ▼.  }fava8$a  PAo^hate  Co, 

826 

DUE  PROCESS.     See  CoNBnnTnnoKAL 
Law,  29,  86;  Cbuonal  Law,  5. 

DUTIES.    See  alao  Etidencb,  16;  Tbial. 
16. 

1.  In  the  interpretation  of  customs  Acts, 
when  goods  of  a  particular  kind  which  would 
otherwise  be  comprehended  in  a  class  are  sub- 
jected to  a  distinct  duty  from  that  imposed 
upon  the  class  generally,  they  are  taken  out  of 
that  class  for  the  purpose  of  the  assessment  of 
duties.    Seeberger  v.  w»An,  '  599 

2.  Goods  imported  before  the  Act  of  Con- 
gress of  March  8,  1888,  took  effect,  if  kept  in 
the  custody  of  the  custom  officers  until  after 
that  period,  are  to  be  charged  with  duties  ac- 
cording to  the  law  in  force  when  they  are  en- 
tered for  consumption.    Sherman  ▼.  BoberUon, 

640 

8.  A  merchant  appraiser  is  not  an  officer  of 
the  United  States,  required  under  U.  S.  Const, 
art.  2,  §  2,  to  be  appointed  by  the  Ftesident, 
or  a  court  of  law,  or  the  head  of  a  department. 
A  uffmordt  v.  Eedden,  674 

4.  Under  the  statute  as  to  duties,  the  ques-  > 
tion  of  the  dutiable  value  of  the  merchandise  is 
not  to  be  tried  before  the  appraisers  as  if  it 
were  an  issue  in  a  suit  in  a  judicial  tribunal; 
the  proceedings  for  appraisal  are  of  a  sum- 
mary character.  Id, 

5.  The  determination  of  appraisers  as  to  the 
dutiable  value  of  goods  is  conclusive,  and  not 
reezaminable  in  a  suit  at  law.  provided  the  ap- 
praisers are  selected  in  conformity  with  the 
statute,  and,  in  appraising,  act  within  the  scope 
of  the  powers  conferred  upon  them.  id, 

6.  It  is  not  allowable,  in  a  suit  to  recover 
back  duties,  for  the  plaintiff  to  try  before  the 
jury  the  question  as  to  the  actual  value  of  the 
goods,  and  whether  the  appraisers  followed  the 
evidence  before  them,  or  disregarded  it.      Id, 

7.  The  ascertainment  and  liquidation  of  the 
duties  upon  merchandise  entensd  in  bond  for 
warehouse  may  take  place  at  any  time  after 
the  original  entry  of  the  merchandise,  and  need 
not  be  delayed  until  the  importer  withdraws 
his  goods  for  consumption.  JHerriU  ▼.  Cam- 
eron, 772 

8.  The  ten  days  referred  to  in  U.  8.  Rev. 
Stat.  §  2981,  within  which  the  Unporter  is  al- 
lowed to  protest,  begin  to  run  upon  the  ascer- 
tainment and  liquidation  of  the  duties  upon  the 
merchandise  imported,  and  not  upon  with- 
drawal of  the  goods  by  the  importer.  Id; 
Vadicalader  v.  Partridge,  788 

9.  A  decision  by  the  Secretary  of  the  Treasu- 
ry or  by  a  court,  reversing  a  previous  erroneous 
ruling  of  the  department,  u  of  no  aid  to  an 
importer  who  has  not  duly  protested  against  a 
si  ntilar  ruling  with  respect  to  another  importa- 
tion.    Cadtoalader  ▼.  Partridge,  783 

10.  The  production  of  a  protest  required  to 
tl50 


be  made  in  order  tp  maintain  an  action  f6r 
duties  paid  under  protesi,  from  its  proper  re- 
pository or  custody,  Is  sufficient  evidence  that 
it  has  been  served  according  to  law.  S^ioll  v. 
FauchS,  1040 

11.  A  protest  which  consisted  of  two  forms 
of  protest  pasted  together  and  signed  at  the 
end  of  the  second  piece  of  paper,  is  a  sufficient 
protest  against  the  two  exactions  named  in  both, 
— to  wit,  excesrive  duty  on  goods,  and  on  the 
commissions.  Id. 

12.  A  protest  which  indicates  to  an  Intelli- 
^nt  man  the  ground  of  the  importer's  objec- 
tion to  the  du^  levied  upon  the  articles  is  not 
insufficient  because  of  the  brevity  with  which 
the  objection  is  stated.  Id, 

18.  The  omission  of  the  date  in  a  protest  is 
immaterial,  where  the  protect  is  in  proper 
form,  and  is  attached  to  the  invoice  of  mer- 
chandise mentioned  therein,  and  isduly  signetl. 

Id. 

14.  A  prospective  protest  intended  to  apply 
to  all  future  similar  importations  made  by  the 
same  importer  Is  valid.  IJ. 

16.  That  a  specific  protest  is  filed  after  a 
general  prospective  protest  does  not  necessarily 
show  an  intention  to  abandon  all  claim  under 
the  prospective  clause.  Id, 

16.  U.  S.  Rev.  Stat.  §8  2901,  2911.  2912. 
2915,  do  nor,  nor  does  the^  Act  of  May  1, 1876, 
require  that  a  bale  of  tobacco  must  be  con- 
sidered as  a  unit  for  the  purpose  of  imponng 
the  duty;  but  the  contents  of  the  bale  contain- 
ing separable  and  separated  Quantities  of  leaf 
tobacco  of  two  different  qualities  are  subject 
to  two  different  duties.    Faik  v.  Bebertwn, 

645 

17.  Under  U.  8.  Rev.  Stat  tit  83,  S  2508, 
which  Imposes  a  duty  on  leaf  tobacco  of  which 
85  per  cent  is  of  the  requisite  size  and  flnenees 
to  be  suitable  for  wrappers,  and  a  less  duty 
upon  all  other  tobacco,  the  addition  to  a  baie 
of  fine  tobacco  suitable  for  wrappers.of  enough 
inferior  tobacco  to  reduce  the  proportion  in  the 
entire  bale  of  the  fine  wrapper  tol>acoo  below 
85  per  cent,  does  not  make  the  whole  bale  of 
tobacco  dutiable  at  the  less  duty,  where  the 
inferior  tobacco  Is  separated  in  the  bale  from 
the  wrapper  tobacco,  so  that  one  kind  is  read- 
ily distinguishable  and  separable  from  the 
other  when  the  bale  Is  open.  Id, 

18.  Articles  are  dutiable  as  philosophical 
apparatus  and  Instruments,  when  commonly 
used  for  observations  and  discoveries  in  nature, 
and  in  experiments  for  developing  and  exhib- 
iting natural  forces  and  the  conditions  under 
which  they  can  be  called  Into  activity;  while 
articles  are  dutiable  as  Implements  for  me- 
chanical or  profession h1  use  where  tbey  are 
more  usually  employed  in  the  trades  and  pro- 
fessions,   noberteon  v.  (M^ehiaeger,  744 

19.  Minimum  thermometers  filled  with  aloo 
hoi  are  not  dutiable  as  philoaophlod  apparatna 
or  instruments,  but  maximum  and  mfalnHim 
thermometers,  one  side  being  used  for  record- 
ing temperatures  during  the  day  and  the  other 
for  the  night,  are  dutlafie  as  such  loitniineQlB, 


20.  Shoddy,  though  a  product,  and  In 
sense  a  manufacture  of  wool,  li  not  to  be  cod- 

ISf,  itc  lt7.  Its  u.  & 


Easkmbkts— Equitt. 
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•ddered  as  itself  wool  or  a  manuracture  of 
wool,  within  the  meaning  of  the  Customs  Act 
of  lb83,  for  by  that  Act  a  duty  is  imposed  on 
«hoddy  of  10  cents  per  pound.  Seeberger  v. 
Cahn,  699 

21.  Though  worsted  is  a  product  of  wool, 
et  manufactures  of  worsted  being  subjected 

jy  the  Customs  Act  of  1883  to  different  duties 
from  those  imposed  on  manufactures  of  wool» 
a  manufacture  of  worsted  cannot  be  consid- 
-ered  as  a  manufacture  of  wool  within  the 
meaning  of  that  statute.  Id, 

22.  Goods  known  as  worsted  and  composed 
mainly  of  worsted,  but  mixed  with  a  small 
proportion  of  shoddy  and  cotton,  are  by  the 
Act  of  1883  subject  to  duty  as  manufactures 
of  worsted,  and  not  as  manufactures  of  wool. 

Id, 

38.  Matelasse  cloth,  composed  of  silk,  cot- 
ion,  and  wool,  silk  being  the  component  nm- 
terial  of  chief  value,  is  dutiable  under  the 
Act  of  March  3, 1883  (22  Stat.  508,  510),  sched- 
ule L,  §  2502.  at  60  per  cent  ad  valorem.  Hart' 
rar{ft  v.  Meyer,  110 

:easements. 

An  easement  for  the  benefit  of  the  public, 
which  mav  be  availed  of  witb  the  consent  of 
the  authorities  by  other  railroad  companies,  is 
created  by  a  covenant  between  park  commis- 
sioners and  a  railroad  company  binding  the 
latter  lo  give  the  use  of  its  right  of  wajr  through 
■a  park  and  over  a  connection  therewith,  upon 
•certain  conditions,  to  other  railroad  compa- 
nies.   Joy  V.  St  Loui$,  848 

XJECTMBNT. 

A  party  who  contracts  to  sell  lands  which 
he  does  not  then  own,  but  the  title  to  which 
lie  acquires  and  then  conveys  by  general  war- 
ranty, cannot,  in  an  action  of  ejectment,  set 
up  that  he  had  no  title  when  he  agreed  to  sell. 
J^auY.  United  States,  ^^ 

XKINENT  DOMAIN. 

1.  Under  a  State  Constitution  which  forbids 
-the  taking  or  damaging  of  private  property  for 

public  use  without  compensation,  a  railroad 
•company  cannot  use  a  street  for  its  track,  even 

nnder  legislative  or  municipal  authority,  with- 
-out  compensation  to  adjoining  lotowners  ror 

injury  to  their  property  and  its  consequent 
-diminution  of  value.  Hot  Springe  R  Oo.  v.  »VU- 

Uameon,  ®*^ 

2.  An  ordinance  of  a  city  having  the  power, 
4iuthorizing  a  railroad  company  to  construct 
4ind  maintain  its  track  and  embankment  in  ine 
•street,  cannot  impair  the  constitutional  right  oi 
an  adjoining  lotowner  to  compensation  for  in- 
jury to  his  ingress  and  egress.  ^^ 

8.  The  constitutional  guaranty  tbat  private 
property  cannot  be  taken  "for  public  use  wun- 
out  just  compensation"  is  fulfilled  if  provision 
is  made  for  compensation,  which  is  sure  ana 
adequate.    Oherohee  Nation  v.  Southern  K,^^ 

4.  An  Act  ^hich  forbids  the  consteuction  of 
.^  railway  until  f uU  compensation  be  made^J« 
rthe  owner  of  the  lands,  wid  provides,  in  case 


of  an  appeal,  for  the  payment  into  court  of 
double  the  amount  of  tne  award  before  enter 
ing  on  the  land,  is  a  certain  and  adequate  pro- 
vision for  compensation.  7^ 

6.  Though  land  condemned  be  entered  on 
pending  the  appeal,  the  title  does  not  pass  and 
the  land  is  not  taken  until  compensation  is 
actually  made  to  the  o'wner.  j^^ 

6.  If  a  company  fails  to  pay  the  compensa- 
tion for  land  condemned,  fixed  by  a  new  trial 
provided  for  in  the  8ta.tute,  it  becomes  a  tres- 
passer, and  the  owner  ^HI  be  entitled  to  com- 
pensation for  the  use  of  its  property.  M. 

7.  The  possibility  of  insolvency  by  a  railroad 
company,  and  its  inability  to  pay  any  damages 
in  excess  of  the  moneys  paid  into  court,  is  not 
sufficient  ground  for  holding  a  provision  made 
for  securing  compensation  in  case  of  an  ap()eaJ 
inadequate,  where  it  requires  double  (he  award 
to  be  paid  into  court  before  taking  possession. 

ItL 

8.  An  offer  to  pay  Into  court  double  the 
amount  awarded  by  the  referees  for  land  con- 
demned is  not  a  compliance  with  the  Act  of 
Congress  of  June  4,  1^81;  the  moneys  must  be 
actually  paid  into  court  t)efore  the  companv 
can  enter  upon  the  lands  to  construct  its  road. 

Id, 

9.  A  bill  to  enjoin  a  railway  company  from 
maiD*aining  its  line  through  certain  lauds  with- 
out making  compensation,  and  also  demanding 
just  and  adequate  compensation,  mi^  be  good 
as  a  petition  for  appeal  from  the  condemnation 
proceedings,  although  the  equitable  relief  asked 
18  inconsistent  therewith  and  must  be  disre- 
garded. Id, 

ENIilSTMENT.    Bee  Abkt  ajxd  Nayt, 
2,  8. 

EQUITY.    See  also  Action  ob  Suit,  4, 6, 7* 
CiiOtJD  oh  TriLB,  3;  Coubts,  82. 

1.  By  law  of  Congress,  suits  in  equity  shall 
Dot  be  sustained  in  the  courts  of  tne  United 
States  in  any  case  where  a  plain,  adequate,  and 
complete  remedy  may  be  had  at  law.  White- 
heady,  Shattuek,  878 

3.  A  suit  in  er^uity  for  a  naked  account  of 
profits  and  danr^ges  against  an  infringer  of  a 
patent  cannot  be  sustained.  Waterman  v. 
Mackenzie,  ®28 

8  Inadvertence  and  mistake  are,  e(;|ually 
with  fraud  and  wrong,  grounds  for  judicial  m- 
terference  to  devest  a  title  acquired  thereby. 
WilUams  v.  United  States,  1026 

4.  The  remedy  at  law  would  be  wholly  in- 
adequate where  the  continuing  right  to  use  a 
right  of  way  is  denied,  and  therefore  the  case 
is  within  the  Jurisdiction  of  equity.  Joy  v.  St. 
Louis,  8^ 

5.  The  owner  of  the  equitable  title  to  mon- 
eys deposited  in  a  bank  may  maintain  a  suit  in 
equity  against  the  bank  to  enforce  his  right; 
this  remedy  is  not  one  at  law.  Union  Stock- 
yards Nat.  Bank  v.  QiUeapie,  724 

6.  That  there  is  no  rule  by  which  the  dam- 
ages can  be  estimated  with  precision  is  not  a 
conclusive  objection  against  a  resort  to  a  court 
of  law.     Texas  S  P.  R  Co,  v.  MarshaU,     886 
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EXBGUTITS  DSFABTlAflNTS — QUAUOIAM  AND  WaRD. 


.transfers,  equity  refuses  to  be  bound  by  tbe 
lletter  of  legal  procedure,  or  to  lend  its  aid  to 
•f  ucb  mere  speculatiye  purcbase,  which  threat- 
ens iDjury  and  ruin  to  honest  creditors,  who 
have  trusted  for  the  payment  of  their  debts  to 
the  legal  Talidity  of  proceedings  theretofore 
taken.     Jeneks  v.  Quid  nick  Co,  670 

2.  Where  the  complainants  ask  tbe  interpo- 
sition of  a  court  of  equity  to  establish  their  title 
•to  property  worth  over  half  a  million  of  dol- 
lars, obtained  by  purchase  at  execution  sales 
for  |»275,  the  immense  disproportion  between 
abe  value  and  cost  shocks  tbe  conscience  and 
forbids  the  supporting  action  of  a  court  of 
equity.  Id, 

EXECUTIVE    DEPARTMENTS.    See 

Statutes,  4. 

EXECUTORS    AND   ADHINISTRA- 
TORS.    See  also  Judgment,  14,  16. 

1.  Under  the  laws  of  Louisiana,  the  heirs  of 
«n  intestate  may  take  the  property  and  pay  the 
•debts,  but  when  they  withdraw  property  from 
tbe  possession  of  the  administrator  and  sell  it, 
they  release  him  and  tbe  sureties  on  his  bond 
from  further  liability  in  respect  to  it.  Norman 
^.  Biickner,  252 

2.  Although  an  administrator  in  his  individ- 
ual or  other  capacity  afterwards  obtains  title 
or  possession  of  the  property  taken  from  his 
•oii8lodv  as  administrator  by  the  heirs  in  Louis- 
iauu,  the  liability  of  his  sureties  on  his  bond  is 
not  thereby  restored.  Id. 

B.  Siireties  on  an  administrator's  bond,  who 
bold  claims  against  the  estate,  are  not  obliged 
to  collect  their  claims  from  the  estate  of  the 
purchaser  of  property  withdrawn  by  beirs  who 
agreed  to  pay  all  the  delfts,  altbougb  such  ad- 
iuinistrator  is  the  executor  of  the  latter  estate, 
but  may  compel  the  sale  of  any  remaining 
property  of  the  debtor  estate  for  the  payment 
of  I  heir  claims.  Id, 

4.  In  Louisiana,  the  purchaser  at  a  sale  under 
ihe  order  of  a  probate  court  is  not  bound  to 
look  beyond  tbe  decree  recocrnizing  its  neces- 
sity. He  must  look  to  the  Jurisdiction  of  the 
•court;  but  the  truth  of  tbe  record  concerning 
matters  within  its  jurisdiction  cannot  be  dis- 
puted.   Simmons  v.  Saul,  1054 

6.  The  decree  of  sale  and  tbe  sale  of  the 
•effects  of  tbe  estate  and  tbe  proceedings  were 
not  void  because  the  appointment  of  an  ad 
uunistrator  was  made  before  the  inventory 
-of  the  estate  was  ordered,  contrary  to  La. 
•Code.  art.  1190,  where  tbe  court  directed  an 
inventory  and  appointed  an  administrator  in 
the  same  order,  and  on  the  next  day  the  inven- 
torv  was  filed,  upon  which  the  court  based  its 
order,  directing  tbe  sale  to  be  made.  ^       Id. 

EX  POST  FACTO.    See  CoNvriTUTiON- 
AL  Law,  2-4. 

EXTRADITION.    See  Habeas  Cobpus, 
6. 

P  ACTORS.    See  also  Banks  and  BAKKma, 
4;  Pledge  akd  Collateral  Secxtbitt, 

4. 

1.  One  who  takes  from  a  factor,  in  payment 
of  bis  debt,  moneys  which  he  knows  equita- 
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bly  belong  to  tbe  factor's  consignor  and  fninci- 
pal,  must  account  to  the  principal  for  socfa 
moneys.  Union  Stoekya/rd$  Nat.  Bank  ▼.  Gtl- 
Ugpie,  724 

2.  Under  tbe  New  York  statute  of  Aprfl  16. 
1860,  a  factor  or  agent  intrusted  with  tbe  pos- 
session of  goods  as  securitv  for  bis  advance* 
thereon  has  a  right  to  treat  tbe  goods  as  bis  own, 
so  long  as  bis  hen  thereon  is  unsatisfied.  3>w 
York  Fourth  Nat.  Bank  v.  American  MiiU  Ci>. 
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FEDERAL   QUESTION. 

AJ!iD  Ebbob,  L  b. 


See  ArrKAi* 


FERRIES.    See  Comtbaotb.  4. 

FORTS. 

The  United  States  mav  acquire  by  purcdiaae 
lands  for  the  purposes  of  fortification  and  gar- 
rison.   Ryan  v.  United  States,  447 

FRAUD  AND  FRAUDULENT  CON. 
VEYANCES.  See  also  Evidehcb,  85: 
Public  Lands,  5. 

1.  A  false  representation  must  be  material 
and  be  acted  on  in  the  belief  of  its  truth.  If  a 
purchHser  investigates  for  himself,  and  nothing 
is  done  to  prevent  a  full  investigation,  he  cannot 
say  that  be  relied  on  the  vendor's  representa- 
tions.   Farrar  v.  ChurehiU,  246 

2.  If  the  means  of  investigation  be  at  band, 
and  tbe  attention  of  a  purchaser  be  drawn  lo 
them,  knowledge  of  the  result  which,  upon 
due  inquiry,  he  ought  to  have  obtained,  will  be 
imputed  to  him.  Id. 

8.  Silence  mav  be,  but  is  not  necessarily, 
equivalent  to  a  false  representation.  If,  with 
intent  to  deceive,  tbe  vendor  conceals  a  mate- 
rial fact  which  he  is  in  good  faith  bound  to  din- 
close,  this  is  equivalent  to  a  false  represents tioo. 

Jd. 

4.  Where  the  facts  lie  equally  open  to  both 
parties,  with  equal  opportunities  c^  examina- 
tion, and  the  vendee  undertakes  to  examine  for 
himself,  without  relyins  on  the  statements  d 
the  vendor,  it  is  not  evidence  of  fraud  that  tbe 
vendor  knows  facts  not  known  to  the  vendee 
and  does  not  disclose  them  to  him.  M, 

6.  A  representation  by  a  debtor  for  the  pur- 
pose of  making  a  compromise,  that  he  is  unable 
to  pay  his  debt  to  tbe  plaintiiT  in  full.  Is  noCia- 
consistent  with  the  retention  of  paxt  of  his 
means  for  the  support  of  bis  family  or  to  meet 
the  demand  of  other  creditors.  Be^tman  v. 
Oterhey,  94 

GARRISON.    See  Fobtsl 

GRANTS.    See  Statutm,  fi. 

GUANO.    See  Discovert,  i;  Xsjoro  ov 

Navassa. 

GUARDIAN  AND  WARD. 

1.  It  Is  not  neoessary  to  the  valMly  of  s 
mortgage  made  by  a  ffuardisD  on  his  wanfi 
properU^,  that  it  shouui  expressly  rcseiie  tbt 
right  of  redemption,  where  that  right  Is  ghrea 

186,119.117,118  U.S. 


Eywsscr,  IY.— ExEOunoH. 


JV.    JSXTRINaiC  EymiERCB  COBGEIUnNO 

Wbitinob. 

17.   A  latent  ambiguity  in  a  writing  may  be 
>moved    by    eztraneoua  evidenoe.      Clay  v. 

IS.  Parol  evidenoe  that  defendanta  proposed 
to  orflranisce  a  corporation  with  limited  liability, 
and  that  its  obligationa  were  to  be  given  for 
tli^  purchase  out  of  which  a  debt  aroae,  is  ad- 


Inissible  to  show  that  the  subsequent  acceptance  I  Oa, 


made,  although  not  counted  on  In  the  declara- 
tion, are  admissible  in  evidence  aa  showing 
that  the  money  was  actually  lecelyed  and  a» 
constituting  pairt  of  the  r«t  gesta,     Qorml^  ▼. 
Bunyan,  lOSO* 

YI.   RkLEYANGT  AMD  MaTBBIAIjITT. 

28.  Bridence  of  a  custom  to  run  at  full  spneed 
in  a  dense  fog  without  a  lookout  is  inadmisai- 
ble.    Biehdieu  db  0.  Nan,  Oo.  v.  Boston  M.  Jns. 

80a 


"Zf  notes  of     a    limiled  liability  company  was 

«ir{tbin   the      meaning   of  the  contract     Oam 

jlf/'ff.  Oo-  ▼•  ^Soeeman,  1010 

lO    Liond  may  be  proved  to  come  within  the 

-...iiiiP-lanci    «rant  made  by  the  United  States 

?r  ibe  States     by  the  Act  of  1860  (0  Stat  519), 

\\,  oral  testimony,  when  not  Usted  or  patented 

^^  tbe  State    \)r  the  Secretory  of  the  Interior. 

/y.,r^  V.  San,   JTraneisco  8av,  Union,  540 

oo    PftTol      evidence  is  admissible  to  show 

itose  money  paid  for  land,  title  to  which  was 

"^  S^n  iu  ^^e  Tiame  of  another  than  the  payer. 

«i  AHbouch  the  relations  of  plalntiflf  and 
_  f  eidant  to  a  railroad  coporation  are  evidenced 
^*^  g^oct  certificates,  tbe  relation  between  them- 
^^ivea  ^*^y  ^®  shown  lobe  that  of  Joint  owners 
B^'^vje  common  enterprise  of  the  construction 
i**  -lie  road,  the  profits  and  losses  of  which 
^       -  to  be  shared  between  them.    Beardsley  v. 


^       OriMiONS;  Dbclabationb;  Rbs  Gbota 

«2    Opinions  of  witnesses  as  to  the  value  of 

^^oerty  need  not  be  based  upon  sales  of  the 

^ISie  or  similar  property.    After  a  witness  has 

^stifled  that  he  knows  the  property  and  ite 

-^lue,  he  maybe  called  upon  to  state  such 

v^lue.    Montdna  R  Co.  v.  Warren,  681 

23.  On  a  trial  for  murder,  the  stotement  of 
♦lie  prisoner,  made  after  the  death  of  the  one 
Jelled,  to  an  attorney  in  the  course  of  his  em- 
^lovfuent  as  such  by  the  accused,  is  privileged 
^od  inadmissible.  Neither  the  payment  of  a 
?ec  nor  the  pendency  of  litigadon  is  necessary 
to  entitle  him  to  the  privUege.    Alexander  y. 

United  States,  »54 

24.  The  rule  that  a  communication  to  coun- 
sel made  in  furtherance  of  anv  criminal  or 
fraudulent  purpose  is  not  privileged  docs  not 
^pply  to  a  case  where  the  communication  was 
cxiade  after  the  crime  was  committed,  and  it 
<«^as  offered  in  evidence  as  an  admission  tend- 
fug  to  show  that  defendant  Was  concerned  in 
<tlie  crime,  or  as  a  statement  contradictory  U) 
one  ^^  ^ad  made  upon  the  stand.  id. 

25.  On  the  trial  of  one  accused  of  murdering 
tils  partner,  his  stotement  to  his  counsel  that  his 
partner  was  miasing  and  that  be  had  not  heard 
ix^tn  him  is  privileged.  -*"• 

2e.  On  a  trial  for  murder,  where  it  is  shown 
^liat  another  person  beside  the  prisoner  had 
Ai-med  himself  and  was  hunting  for  the  deceased. 
^oder  the  belief  that  the  latter  had  eloped 
^itli  his  wife,  the  threats  of  such  other  person 
AS^inst  the  deceased  and  his  declarations  aa  to 
liis  purpose,  are  admissihle  m  a  part  of  the  ^ 


20.  A  protest  is  admissible  in  evidence  with 
the  proofs  of  loss  as  an  explanatory  writing, 
when  made  part  of  the  proofs  by  being  re- 
ferred to  therein.  -^ 

80.  The  certificate  of  the  Secretary  of  Stote 
la  evidence  to  prove  the  diplomatic  character 
of  a  person  accredited  aa  a  minister  by  the 
government  of  the  United  Stotes.    Be  Ba^ 

81.  Where  an  hi  jury  was  to  a  pl^y^cian,  ev- 
idence of  his  contributions  to  medical  journals 
on  medical  subjects,  and  of  his  ordinary  pur- 
suits, is  admissible  on  the  question  of  oamaM. 
District  €f  Caumbia  v.  Woodbury,  *'* 

88.  Evidence  that  notea  on  ^^*<;^,/^Lte 
brought  by  executors  as  belonging  to  "^f. ^^^ 
of  dSieased  had  never  been  &^?J=^J^i^^!L« 
part  of  the  estote  is  inadmissible,  it  li»^*Sf*V^ 
shown  that  tbe  notes  were  his  P^og^^y  " 
the  time  of  his  death.     Qormiey  v.  ^^H^ 

Vn.  Weight;  Sufb-icjibhot. 

88.  What  one  says  in  conversation  when  he 
is  of  unsound  mind  cannot  be  made  the  basis 
of  a  decree  agahist  him.    Bojtn^an  ▼.  Overbey, 
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84.  A  suspicion  of  the  want  of  good  faith  is 
not  suftJdent  to  justify  a  decree  setting:  aside, 
upon  the  ground  of  fraud,  a  oompromise  made 
seventeen  years  before,  «p«ciaUy  when  the 
party  to  be  affected  by  such  decree  has  become 
Ccapable,  from  impairment  of  inteUect,  to  pre- 
sent his  side  of  the  quesuon.  ja, 

85.  Where  a  loan  of  securities  is  not  an  or- 
dinary business  transaction,  and  the  compen- 
sation paid  for  the  loan  is  so  excessive  as  to  be 
suspicious,  and  the  purjwse  of  the  borrower  is 
the  accompUshment  of  a  criminal  act;  and 
where  there  are  surrounding  circumstances, 
trivial,  it  may  be.  «P«''f  ^e^^.  considered,  and 
the  testimony  in  respect  thereto  contradictorv, 
but  the  tendency  of  which  is  to  charge  the 
lender  with  knowledge  of  the  wrongful  pur- 
pose  of  the  borrower,  although  there  may  be 
So  direct  and  positive  evidence  of  guilty 
knowledge,— a  jury  noay  be  justified  in  holding 
that  the  toan  was  made  with  intent  to  conaum- 
mate  the  wrong,  and  that  the  lender  is  reapon- 
Bible  for  the  result  of  the  wrone  contemplated 
and  accomplished.     RueseU  ▼.  Post,  i009 


BXBCUTIOH. 


See   also   Hubbahi>    ^od 


07.  decka  up^^n  which  original  loans  were 


1  Where  a  purchase  of  ibarea  of  stock  on 
execution  is  one  simply  to  speculate  upon  the 
chances  of  auccesafuUy  aUacking  tranaf era  ol 
larire  property,  made  for  the  benefit  of  ciedi 
toil,  aid  to  deprive  them  of  thebencflU  of  aucb 
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iNDIAHft— ImSURANCR. 


INDIANS. 

1.  Lands  in  the  possession  of  the  Indians 
when  the  Act  of  1857  granting  lands  to  the 
Territory  of  Minnesota  to  aid  in  the  construc- 
tion of  railroads  was  passed,  and  which  were 
included  in  the  lands  intended  to  be  granted  by 
said  Act,  passed  to  the  State  for  the  benefit  of 
the  railroad  when  it  was  definitely  located  and 
the  Indian  title  extinguished.  8t.  Paul,  M,  d 
M.  R.  Co,  ▼.  Phelps,  767 

2.  The  Cherokee  Nation  is  not  a  sovereign 
nation,  and  the  right  of  eminent  domain  within 
its  territory  can  be  exercised  without  its  con- 
sent, b^  the  United  States,  on  just  compensa- 
tion being  made  to  the  owner,  uherokee  Nation 
▼.  Southern  K,  R  Co.  295 

8.  Congress  has  power  to  authorize  a  corpo- 
ration to  construct  a  railroad  through  the  ter- 
ritory of  the  Indian  tribes.  Id. 

INDICTMENT,  INFORK ATION, 
AND  COMPLAINT. 

1.  That  an  indictment  was  not  signed  by  the 
district  attorney  of  the  United  States  is  not 
error  which  goes  to  the  Jurisdiction  of  the  fed- 
eral court.    Ke  Lane,  219 

2.  That  an  indictment  contained  the  double 
charge  of  a  rape  at  common  law  and  of  the 
statutory  offense,  carnally  knowing  a  female 
under  uxteen,  under  the  Act  of  Congress  of 
ltfS9,  was  not  an  error  which  made  the  indict- 
ment fatally  defective,  or  which  deprived  the 
court  of  jurisdiction  to  try  and  seotenoe  the 
prisoner  on  the  latter  charge.  id, 

INFANTS.    See   Abmt  ahd  Natt,  4-6; 
CouBTS,  6;  Habbab  Cobpub,  5. 

INFORMER. 

Under  Act  of  Congress  1866,  no  right  ac- 
crued to  an  informer  of  a  violation  of  toe  rev- 
enue laws  until  Judgment  or  compromise. 
Where  there  was  no  compromise  or  judgment 
until  after  the  repeal  of  that  Act,  the  informer 
has  no  claim.     United  8tatet  ▼.  Connor,      860 

INJUNCTION. 

A  suit  in  equity  to  restrain  the  attachment 
and  taking  of  plidntiirs  property  on  grounds 
justifying  relief  in  equity  may  be  commenced 
against  the  sheriff  who  has  attached  the  prop- 
erty and  Is  about  serving  other  attachments 
thereon.    Iforth  t.  Peten,  99^ 

INSOLVENCY  AND  ASSIGNMENT 
FOR  CREDITORS.    See   also   Cob- 

FOBATION8»     18*.     EXEOUnOH,     1;    JUDQ- 
XKIIT,  7. 

1.  Where  a  debtor,  having  large  and  scat* 
tered  properties  and  being  much  embarrassed, 
transfers  his  property  for  the  benefit  of  bis 
creditors  equally,  equOT  requires  Uiat  anv  cred- 
itor who  is  not  satisfied  wiui  the  provisions  of 
such  transfer  shall  act  promptly  m  challenge 
thereof,  or  else  be  adjudged  to  have  waived 
any  right  of  cbalienge.    Jeneke  t.  Quidniek  Go. 

aoo 

8.  A  chattel  mortgage  Is  nol  an  assignment 
for  the  benefit  of  cxediton  and  therefore  void 

ii3e 


under  the  statute  of  Texas  as  giving  nefep* 
ences,  although  it  is  given  to  three  crMitois  in 
behalf  of  themselves  and  certain  other  creditors 
named,  and  contains  no  condition  of  defeas- 
aoce,  but  contains  a  direction  to  the  mortgagees 
to  sell.    Reagan  v.  Aiken,  9^ 

8.  In  Ohio,  mortgages  made  by-  a  trading 
corporation,  after  it  has  become  insolvent  and 
ceased  to  do  business,  to  prefer  some  of  its  cred- 
itors, are  invalid  against  its  creditors  generally, 
whether  the  mortgages  were  or  were  not  parts 
of  the  same  transaction  as  an  assignment  under 
the  statute.  George  T.  Bmilh  JAd.  Pur.  Co.  v. 
McOroarty,  845^ 

4.  A  deed  of  trust  to  pay  certain  debts  and 
return  the  surplus,  by  the  decisions  of  Missouri 
is  only  a  mort|^ge,  and  not  an  assignment,  un- 
der Mo.  Kev.  Stat.  1879,  g  854,  and  is  an  in- 
strument by  whicli  one  partner  can  bind  the 
partnership,  although  his  copartners  did  not 
join  in  it.  Union  Nat.  Rank  v.  Rank  of  Kan- 
sat  dtp,  841 

5.  The  making  of  a  deed  of  trust  and  the  ap- 
pointment of  a  receiver  who  is  the  samepersoD 
as  the  trustee,  on  the  same  day  and  as  part  of 
the  proceeding  to  administer  the  assets  of  an 
insolvent  partnership,  to  which  the  creditors 
secured  by  the  trust  deed  and  the  partners 
agreed,  do  not  constitute  a  general  assignment 
for  the  benefit  of  all  the  editors,  or  require 
the  receiver  to  administer  the  funds  in  bis 
hands  in  that  manner.  Id. 

INSPECTION.    See  Coiocbbgb,  Z 

INSURANCE. 

1.  If  a  receiver,  without  a  previous  order  of 
the  court,  applies  funds  in  his  hands  to  insure 
the  propertv  in  his  custody,  the  contract  of  in- 
surance will  not  for  that  reason  be  void  as  be- 
tween him  and  the  insurance  oompsoy. 
Tliompeon  v.  Phctnix  Ins.  Co.  406 

3.  If  by  inadvertence,  accident,  or  mlstafce, 
the  terms  of  the  contract  are  not  fully  set  forth 
in  a  policy,  it  may  be  reformed  so  as  to  ex- 
press the  reAl  agreement.  Id 

8.  Where  a  policy  runs  to  s  receiver  in  a 
designated  suit,  a  mere  chance  of  receiver 
does  not  involve  s  change  in  titfi  or  possessioD. 

M 

4.  If  a  policy  Is  so  drawn  as  to  require 
Interpretation  and  to  be  fsirlv  susceptible  of 
two  different  constructions,  the  one  will  be 
adopted  that  is  most  favorable  to  the  Insured. 

Id, 

0.  Waiver  of  s  stipulation  In  s  poHcy  limit- 
ing the  time  within  which  suit  may  be  brought 
need  not  be  in  writing,  but  may  arise  from 
such  a  course  of  conduct  upon  the  part  of  the 
company  as  will  equitably  estop  It  from  plead- 
ing the  prescribed  Undtation  m  bar  of  a  suit 
by  the  insured.  Id, 

6.  If  the  f  afluxe  to  sae  witiiln  the  time  pre^ 
scribed  by  a  policy  Isdue  to  the  conduct  of  the 
company,  it  cannot  avail  itsdf  of  the  llmlfai- 
tion  therein  prescribed.  Id 

7.  An  insurance  company  cannot  bold  o«it 
the  hope  of  an  amicable  adjustment  of  the 
loss,  and  thus  delay  the  action  of  the  Insared. 
and  then  plead  the  delay  oaused  by  bis  own 

lU.  IM.  U7.  m  u.  & 
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4>y  tbe  statute. 

2.  By 
-thority 
gage  the 


ff^^ttA^g  CoBPUS— HosBAwn  AND  Wife. 

TTrtiM  Rtj^M  Morta.  OO'  ▼-  \      8-   Where  the  United  States  commisBloner 
Untua  8taUi  many        ^^  i  ^^  jurisdiction  of  the  subject  matter  and  of 

the   person,  inegularities  in  the  proceedings 


'  .L    1         *  T,,.    ,           ^4««.  iiM  Ru.  the   i>erson,  inegulanties  in  xne  proceedings 

y  the  law  of  Illujoig  »  fl:«i«^j?°^^ort.  T)efore  him  are  not  reviewable  on  habeas  corpSs 

,  by  leave  of  the  county  court^tomortr  ^^^^^^  ^^^     ^^^^^^^^^  ^  p.^^        i^^ 

g»^  .je  real  estate  of  his  ward  to  secure  iDo  |    J^    ^^^^ ^_  _^^  <„«„««,  ««,^  ♦k^  L-*.^,^ 

nayment  of  moneys  borrowed  to  he  usea  ir 
fmproving  the  ward's  property,  or  to  discharg 
-existing  mortgages  upon  it  " 


in 


8    By  the  law  of  Illinois  the  whole  wibject 

-of  mortgaging  the  real  estate  of  the  ward  la  for 

^be  determination  of   the. guardian  and   the 

^jounty  court,  subject  to  the  restrictions  th^  the 

mortgage,  if  not  in  fee,  must  not  extend  be- 

vond  the  minority  of  the  ward,  and  that  the 


9.  Civil  courts  may  inquire  into  the  Jurisdic- 
tion of  a  court-martial,  and,  if  it  appears  that 
the  party  condemned  was  not  amenable  to  its 
jurisdiction,  may  discharge  him  from  the  sen- 
tence.    United  States  v.  GrimUy,  680 

10.  No  evidence  is  necessary  to  support  the 
return  to  a  writ  of  habeas  corpus,  u  imports 
verity  until  impeached.  Orowley  v.  Ohrtaten- 
•en,  620 


Indebtedness  mature  at  a  time  not  beyond  such  n.  Where  the  statement  in  the  application 
minority,  and  arise  out  of  and  liave  approprl- 1  for  a  writ  of  habeas  corpus,  that  the  appellant 
^le  connection  with  tbe  manajgement  of  the  ig  k©pt  in  solitary  confinement,  is  denied  in  tbe 
-ward's  estate.  ^^-  \  return  to  the  'writ,  and   there  is  no  proof  in 

tbe  record  upon  the  subject,  it  cannot  be  pre- 

HABEAS  CORPUS. 


1.  A  person  imprisoned  for  oontempt  in  dis- 
obeying a  void  order  of  court  m  a^r  be  discharged 
on  habeas  corpus  issued  by  tlie  Supreme  Court 
of  the  United  States.      Be  Buntnn,  500 

2.  Under  the  Act  of  Congress  of  Feb.  5, 
1867  (14  Stat.  385),  tbe  court;  or  Judge  shall 
proceed  in  a  summary  way  to  determioe  the 
facts  of  the  case  on  habeas  corpus;  and  if  the 
oetilloner  is  deprived  of  liberty  in  contraven- 
tion of  the  Constitution  or  la^ws  of  the  United 
States,  he  shall  forthwith  be  discharged.  Oun- 
ffingham  v.  Neagle,  55 

8.  Federal  Judges  abould  grant  writs  of  ha- 
t>ea8  corpus  to  persona  impriaoned  for  any  act 
<Jone  in  pursuance  of  a  law  of  the  United  States. 

A  duty  imposed  upon  a  marshal  is  a  law,  with- 
in the  meaning  of  the  statute  providing  for  the 

-writ  of  habeas  corpus.  Id, 

4.  The  Supreme  Court  of  the  United  States 
-will  not  issue  a  writ  of  habeas  corpus,  in  a  case 
•where  it  may  as  well  be  done  in  the  proper  cir- 
ouit  court,  if  there  are  no  special  circumstances 
in  the  case  making  direct  action  or  interven- 
tion by  the  former  court  necessary  or  expedient. 
£&c  parte  Huntington,  667 

5.  The  United  States  district  court,  or  a 
Judge  thereof,  has  no  jurisdiction,  on  the  ground 
of  the  citizenship  of  the  parties,  to  issue  a  writ 
of  habeas  corpus,  to  restore  tbe  custody  of  a 
obild  withheld  from  its  parent,  or  to  order  the 
<ielivery  of  the  child  to  its  parent,  or  to  im- 
prison for  contempt  for  tbe  disobedience  of 
that  order.    Be  Burrue,  ^qq 

6.  If  a  commissioner  has  jurisdiction  of  the 
subject  matter  and  of  the  person  of  tbe  accused, 
«nd  the  offense  charged  is  within  tbe  terms  of 
a  treaty  of  extradition,  and  the  commissioner, 
is  arnving  at  a  decision  to  hold  tbe  accused' 
lias  before  bim  competent  legal  evidence  on 
which  to  exercise  his  judgment  as  to  whether 
tbe  facta  are  sufficient  to  establish  the  crimi- 
nality of  the  accused  for  tbe  purposes  of  extra- 
<lition,  such  decision  of  the  commissioner  can- 
not be  reviewed  by  a  circuit  court  or  by  the 
Supreme  Court  of  the  United  States,  on  habeas 
coipus.  either  originally  or  by  appeal.  CarUs 
▼.  Jaoobue,  464 

•^  A  writ  of  habeas  corpus  in  a  case  of  ex- 
tradition cannot  oerform  the  office  of  a  writ  of 
€rror.  ^  j^^ 


sumed  that  the  statement  is  true.     Udden  v. 
Minneeoia,  734 

12.  Where  persons  indicted  in  tbe  circuit 
court  and  in  custody  have  not  invoked  the  ac- 
tion of  that  court  by  a  motion  to  quash  the 
indictment  or  otherwise,  the  Supreme  Ck)urt  of 
the  United  States  will  deny  leave  to  file  therein 
a  petition  for  a  writ  of  habeas  corpus  asked 
upon  the  ground  that  tbe  mattera  charged  do 
not  constitute  any  offense  under  the  laws  of 
the  United  States  or  cognizable  in  the  circuit, 
and  that  for  other  reasons  the  indictment  can- 
not be  sustained.    Be  Lancaster,  713 

18.  B  eeems  that  under  the  law  of  Wisconsin 
a  Judgment  in  a  criminal  case  which  prescribes 
a  term  of  punishment  longer  than  the  legal 
term  is  not  absolutely  void,  but  only  errone- 
ous, and  that  the  error  must  be  correcied  on 
appeal,  and  cannot  be  corrected  by  a  writ  of 
habeas  corpus.    Orahamv.Weeks,  1051 

HIGHWAYS.    See  CrrizBWS,  2;  Distbiot 
OF  Columbia,  8. 

HOMICIDE. 

1  Tn  r«Hfomia  homicide  !b  justifiable  in 
thl  pJotecSon'o71he  m^  ^~- 

ham  V.  Neagle,  ^     ^  ,    ^  «*  *^. 

2  A  de^ty  marshal  of  the  United  States. 
cbMjredwUh  th™duty  of  protecting  and  guard- 
fnf fludffe  of  the  TJnii^  States  court  while 
Xe  SsfharL  of  his  official  duties  against 
Lss^uV'^S^ing^^^^  *t  ^he  critics  moment 
when  prompt  action  is  necessary,  is  just ifiabe 
to  killing  the  person  making  such  assault,  if 
necessary  to  protect  the  hfe  of  the  jud^e.    Id. 

HUSBAND  ANI>  WIPE.    See  also  Dom- 
ioil;  Poltgamt,  2. 

1  In  New  Tork,  husband  and  wife  are  au- 
thorized to  make  conveyances  and  contracts  of 
Ind  cOTcerning  personid  property  to  and  with 
eSdi  o?hl"  hf  the  same  manner  and  to  the 
Sme  effJ^t  as  if  they  were  strangers.  WaUr. 
fnan  y.  Mackenzie,  »»3 

2  In  Arkansas  a  husband  has  no  interest  ia 

SZ  Se^n  re«)Kled  «"der  tt.e  A«ot  1878. 
JJhicb  can  be  seized  aod  sold  'o' "«  debt  coul 
tracted  since  sndi  recording.    Mien  t.  Sanit^^ 


lt4« 


Intoxicating  Liquobs — Jxtdomsxit,  IIL 


a  leasehold  interest,  the  purcbaser  at  the  col- 
lector's sale  acquires  Dotbiog  more.  Mansfield 
V.  Exeelmr  Refinery  to,  162 

8.  Forfeiture  of  distillery  premises  for  non- 
payment of  taxes  cannot  occur  unless  the  dis- 
tiller has  defrauded,  or  attempted  to  defraud, 
the  government  of  the  taxes  due  from  him.  Id. 

INTOXICATING  LIQUORS.    See  »lso 

COMMBRCB,  11,  18. 

1.  An  ordinance  of  the  city  and  county  of 
San  Francisco,  which  regulates  the  issuing  of 
a  license  to  sell  liquors  and  wines  in  quantities 
less  than  one  qus^,  and  which  provides  that 
any  person  selling  without  a  license  shall  be 
guiltiY  o{  a  misdemeanor,  does  not  deny  the 
equal  protection  of  the  laws,  or  abridge  the 
privileges  and  immunities  of  a  citizen,  contrary 
to  U.  8.  Const  amend.  14.  Orowley  v.  Chris- 
tensen,  620 

2.  There  is  no  inherent  right  in  a  citizen  to  sell 
intoxicating  liquors  by  retail.  It  is  not  a  priv- 
ilege of  a  citizen  of  the  State,  or  of  a  citizen  of 
the  United  States.  It  may  be  entirely  prohib- 
ited by  state  legislation,  or  be  permitted  under 
such  conditions  as  will  limit  its  evils.  Id, 

ISLAND     OF     NAVASSA.      See   also 

DOWEB. 

The  Gunno  Islands  Act  of  Aug.  18, 1856, 
164,  re-enacted  in  U.  S.  Rev.  Stat,  tit  72,  is 
constitutional  and  valid;  and  the  Island  of  Na- 
vassa  must  be  considered  as  appertaining  to 
the  United  States.    /one$  y.  United  States,  691 

ISLANDS.    SeeBoT7NDARiE8,4,6;  Waters 

AND  'WATABOOUBSBS,  1-4. 

JUDGMENT. 

I.  Formal  REQuiBiTEflL 

II.  Parties  Ain>  Matters  Concluded. 

III.  Foreign   Judgments;    Judgments  of 
Different  Statb& 

lY.  Collateral    Attack;    Consent   De- 
crees. 

y.  Yacatino;      Dischargino;     Sbttino 
Aside. 

See  also  Receivers,  11. 

L  Formal  Requisites. 

1.  A  Judgment  rendered  without  plaintiff's 
fault,  after  defendant's  death,  is  not  void. 
The  irregularity  or  error  may  be  cured  hy  en- 
tering it  nune  pro  tunc  of  a  date  prior  to  the 
defendant's  death;  and  even  this  is  not  neces- 
sary in  a  collateral  proceeding.  Ifeto  Orleans 
V.  Whitney,  1102 

n.  Parties  and  Matters  Concluded. 

2.  A  stockholder  is  bound  by  a  decree  against 
the  corporation,  such  as  making  an  assessment 
in  enforcement  of  a  corporate  duty,  although 
not  a  party  as  an  individual,  but  only  through 
representation  by  the  company.  Olenn  v.  Ltg- 
gett,  263 

8.  Judgments  against  parties  in  possession, 
for  the  recovery  of  lands  and  for  the  rents  and 
revenues,  are  oinding  not  only  on  the  parties 
to  them  but  also  on  their  grantor  with  war- 

1168 


ranty  who  defended  the  suits,  and  was  repre- 
sented by  counsel  therein.    New  Orleans  v. 
Whitney,  110? 

4.  A  judgment  against  a  possessor  of  land 
for  the  rents  and  revenues  may  be  passed  into 
account  and  decree  against  his  warrantor  after 
the  death  of  the  possessor,  without  revivor  of 
the  judgment  against  the  heirs  or  representa- 
tives of  the  deceased,  where  the  warrantor  i% 
the  principal  debtor,  and  bad  notice  of  thenuit 
against  the  possessor,  and  the  possessor's  riehi& 
against  the  warrantor  have  been  transferred  lo- 
plaintiff.  Jd, 

5.  An  order  granting  letters  of  administra- 
tion by  a  parish  court  of  Louisiana  having  be- 
fore it  in  the  petition  the  death  of  the  intestate 
within  the  parish,  his  intestacy,  the  posses- 
sion of  property,  and  the  smallness  of  the  es- 
tate, was  a  judicial  determination  of  the  exist- 
ence of  all  tbose  facts.    Simmons  v.  Saul,  1054 

6.  A  judgment  recovered  for  damages  for  a 
nuisance  cannot  bar  a  subsequent  action  for 
the  continuance  of  the  same  nuisance,  or  di- 
minish the  measure  of  damages  to  be  recovered 
for  such  continuance.  Baltimore  db  P.  IL  Co. 
V.  Fifth  Baptist  Church,  784 

m.  Foreign  Judgbients;  Judgments  op 
Different  STATEa 

7.  A  resident  and  citizen  of  New  Hampshire 
is  not  concluded  by  insolvent  proceedings  in 
Massachusetts,  so  as  to  prevent  him  from  at- 
taching the  insolvent's  property  in  Louisiana. 
Reynolds  v.  Adden^  dGO 

8.  A  personal  judgment  is  without  validity 
if  rendered  by  a  state  court  in  an  action  a  poo 
a  money  demand  against  a  nonresident  of  the 
State,  upon  whom  no  personal  service  of  pro- 
cess within  the  State  was  made,  and  who  did 
not  appear.  Orover  dt  B,  Sewing  Mach,  Co.  y. 
Radetiffe,  «7I> 

9.  The  constitutional  provision  that  full  faith 
and  credit  shall  be  given  in  each  State  to  the 
judicial  proceedings  of  other  States  does  not 
preclude  inquiry  into  the  iurisdiction  (^  the 
court  in  which  a  judgment  is  rendered  over  the 
subject  matter  or  the  parties  affected  by  it,  or 
into  the  facts  necessary  to  give  such  jurisdic- 
tion.   Simmons  ▼.  Saul,  1064 

10.  The  jurisdiction  of  a  foreign  court  over 
the  person  or  the  subject  matter  embraced  io- 
the  judgment  or  decree  of  such  court  is  al- 
ways open  to  inquiry;  and  in  this  respect  a. 
court  of  another  State  is  to  be  regarded  as  a 
foreign  court.  Qrover  dt  B.  Sewing  Mae\.  Co. 
V.  RadeUffe.  67a 

11.  It  is  competent  for  a  defendant  in  an  ac- 
tion on  a  judgment  of  a  sister  State,  as  in  a» 
action  on  a  foreign  judgment,  to  set  up  as  a  de- 
fense want  of  jurisdicnon  in  that  be  was  not 
an  inhabitant  of  the  State  in  which  the  Judg- 
ment was  rendered,  and  had  nol  been  served 
with  process,  and  did  not  appear.  H^ 

12.  Fraud  cannot  be  pleaded  to  an  actioii  ii» 
one  State  upon  a  Judgment  obtained  in  anoth- 
er.    Simmons  v.  Saul,  1054 

18.  A  ludgment  of  a  parish  coort  of  LooW- 
ana,  render^  within  the  sphere  of  its  Jurisdic- 
tion, is  binding  upon  the  courts  of  (the  saveral 
States  and  of  the  United  Statea.  /dL 

]t(^lt6.1t7.1t8U.S. 


IirrBBBBT;  ImrKRirAi.  RavjcKua. 


*^ouj?h*  ■■   ■  defenae  to  the  action  when 

,_  ®*  -^  «tlpulatloii  In  a  policy  of  insurance, 
ri^\S^^^g  the  Juriadiction  of  the  courts,  but 
1^-  ?*  the  ffeneral  question  of  liability  for  a 
'*^®®  .^P  be  Judicially  determined,  and  simply 
'  providing  a  reasonable  method  of  estimating 
'*°i?^«acerfalning  the' amount  of  the  lo8S,--i8 
-yalid.  mMn%itan  v.  Liverpool  dt  L.  d  Q.  Im. 
•  C5c>.  *^  419 

O.  Whex-e  cin  insurance  company  defendant 
i has  requested  in  writinir,  and  the  insured  has 
•aeclmed.    — «—    *— °  — ^^ia.^    #«>•  <t  *u^ 


1 


appraisal   provided    for  in  the 

policy,  he    OAtinot  maintain  an  action  for  tbe 
loss.  Id, 

10.  Wh^T-e  there  Is  no  condition  in  a  policy 
•oi  iDSuraQce  that  no  action  sbaU  be  maintained 

upon  It  until   an  awurd  made  by  arbitrators 
rof    the  acTioiint    due   thereon,  an   agreement 
thereinto  submit  the  amount  to  arbitration  is 
.collateral    and    independent;   and  a  breach  of 
-j*uch  agreement,  while  it  will  support  a  sepa- 
rate nctmn.   cannot  be  pleaded  in  bar  to  an  ac- 
tion on  the  policy.     Hamilton  v.  Home  Ins.  Oo. 

^  708 

11.  A  <^eviation,  within  tbe  terms  of  a  policy 
.of  marine  ins\i ranee,  is  a  voluntary  departure, 

^viiboutneoossity  or  reasonable  cause,  from  the 
regular  aiKl  -usual  coui-se  of  a  voyage.  Hoitet- 
ler  V.  Pcn-k,  ''  668 

12.  It  is  no  deviation,  in  respect  to  a  voyage 
for  Nvlnch  marine  insurance  is  taken,  to  touch 
jitjd  Biay  at  a  port  out  of  I  he  vessel's  course, 
if  s'^ch  uepariurc  is  within  the  usage  of  the 
trade.  Jd, 

18.  The  exception,  in  a  policy,  of  losses  oc- 
.<:a«iynea     i>y    unseaworthiness,  is   in  effect  a 
warranty    that  a  loss  should  not  be  so  occa- 
sioned; auci    whether  the  fact  of  unseaworthi- 
viiess  was    Ivtiown  or  unknown  is  immaterial. 
jticUlieu    cfe  0.  Nav.  Oo.  v.  BoBton  M.  Ins.  Co. 

898 

U.  If  there  were  any  defects  in  the  compass 

•renderng  \^  unsafe  and  unsuitable  for  use,  and 

•Ihe  straacliijg  of  an  insured  vessel  was  caused 

liy  or  conseouent  upon  such  defects,  it  was  not 

seaworthy,  ^  Id. 

l'**.  If  the  peril  was  caused  by  negligence  or 
unseaworthiness,  notwithstanding  it  was  a  fog 
which  prevented  seeing  an  island  on  which  a 
•vessel  stranded,  ibe  negligence  or  unseaworthi- 
rness  was  the  efficient  and  proximate  cause.  Id. 

16.  If  the  less  was  a  result  of  a  peril  not  in- 
isured  against,  there  was  no  right  to  abandon. 

Id, 

^'^.  Where  there  is  no  acceptance  of  an 
.-abandonnieni,  the  acts  of  the  captain  in  mov- 
jng  the  vessel  on  to  a  dry  dock  and  repairing 
her  are  not  done  by  hinj  as  the  insurer's  agent. 
"  w  only  after  an  actual  abandonment  and  the 
passage  of  the  title,  that  the  captain  becomes 
^"e  lujsurer'g  agent  -?<?. 

18.   AVhero  a  Canadian  steamer,  with  a  de- 

x..ri*^®  compnss,  while   navigating  Canadian 

Maters   without    a    lookout  and   violating   a 

i'A?^   '*°  statute  requiring  its  going  at  a  mod- 

^^  speed  in  a  fogT  wasStrandid  m  a  fog  on 

Xndli*'''^.   miles   out    of    her    coarse,    and 

^«on    e^n^"^'  ber  owner,  a  Canadian  corpora. 

"°.  cannot  recover  for  her  loss,  on  a  policy 


Insuring  her  against  perils  of  the  sea,  except 
those  occasioned  by  want  of  ordinary  care  and 
skill  or  of  seaworthiness,  without  showing 
that  neither  such  breach  of  the  statute  nor  the 
defect  of  the  compass  caused  or  contributed 
to  the  disaster,  and  that  it  was  caused  by  perils 
insured  against.  *ld, 

INTEREST.    See  also  Cokfliot  of  Laws, 
5-7. 

1.  Interest,  when  not  stipalated  for  by  con- 
tract or  authorized  by  statute,  is  allowed  by 
tbe  courts  as  damages  for  the  detention  of 
money  or  of  property.  Dniied  States  v.  Jiorth 
Carolina,  886 

2.  Interest  is  not  to  be  awarded  pgainst  a 
sovereign  government,-  unless  its  consent  has 
been  mani&tcd  by  an  Act  of  its  Legislature 
or  by  a  lawful  contract  of  its  executive  officers. 

Id. 

8.  By  tbe  decisions  of  North  CaVolina,  that 
titate,  unless  bv  or  pursuant  to  an  explicit  ntat- 
ute,  is  not  liable  for  interest,  even  on  a  sum 
certain  which  is  overdue  and  unpaid.  Id, 

4.  Where  interest  is  recoverable,  not  as  a 
part  of  the  contract,  but  by  way  of  damages, 
if  the  plaintiff  has  been  guilty  of  laches  in  un- 
reasonably delaying  the  prosecution  of  his 
claim,  it  may  be  properly  withheld.  United 
States  v.  Sanborn,  113 

5.  The  rule  as  to  denial  of  interest  because 
of  laches  applies  to  the  government  when  it  has 
long  delayed  an  assertion  of  its  rights,  without 
reason  or  excuse  for  the  delay, — especially 
when  it  does  not  appear  that  the  defendant  has 
earned  interest  upon  the  money  improperly  r'». 
ceived  by  him.  ^^' 

6.  In  Illinois,  interest  will  not  be  allowed 
upon  overdue  interest  coupons  representing 
the  stipulated  interest  of  a  bond  and  mortgage 
executed  bv  a  gfuardian  upon  the  real  estate  of 
its  ward.  A  party  is  not  bound  by  a  contract, 
made  before  interest  is  due,  for  the  payment  of 
compound  interest.  United  States  Mortg.  Co.  v. 
Sperry^  ®®^ 

7  Although  in  riinois  a  guardian  cannot 
create  a  debt  secured  by  a  m  rtcage  that  does 
not  mature  at  or  before  his  ward  s  majority,  or 
contract  for  tbe  payment  of  mterest  after  the 
ward  reaches  full  age,  yet  the  rate^of  interest 
after  his  majority  is  not  controlled  by  the  stat- 
ute but  bv  the  express  contract,  where  the 
ward  allows  the  debt  to  remain  unpaid  after 
his  majority;  but  when  the  debt  is  merged  in 
a  judgment  or  decree  the  contract  ceases  to  ex- 
ist, and  the  rate  of  interest  is  thereafter  con- 
trolled  by  the  statute.  /d 

INTERNAI«    REVENUE.    See  also  Ii«- 
formieb;  Offickbb,  2. 

1  A  priority  of  lien  acquired  by  the  govern- 
ment on  a  distillery  by  the  waiver  of  prior  liens 
upon  it,  under  U.  S.  Rev.  Stat.  §  8262,  can  be 
enforced  only  in  equity.  Mansjidd  v.  Excelsior 
Refinery  Co.  16^ 

2  When  the  collector  distrains  and  sells 
nrooerty  for  taxes,  bis  certiQcate  transfers  to 
the  purchaser  o°^y  the  right,  title,  and  interest 
of  the  delinquent  in  the  property  sold.  U.  8. 
jRev.  SUt.  §  8194.    Where  that  interest  is  only 
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.may  haye  intervened,  yet  that  right  is  personal 
do  the  sovereign,  and  does  not  pass  to  anj  of 
its  creditors;  and  its  intervention  and  appear- 
ance in  a  suit  hrought  bj  a  creditor  against  its 
'dehtors  does  not  give  to  such  creditor  its  sover- 
•eign  exemption  from  liability  to  the  Statute  of 
Ltmitations  and  the  defense  of  laches.  Oressey 
T.  Meyer.  1018 

2.  The  right  of  action  to  sue  for  the  settle- 
ment of  partnership  affairs  does  not,  as  matter 
-of  law,  accrue  at  the  time  of  the  dissolution 
-of  the  firm,  but  depends  on  circumstances. 
Riddle  V.  WhitehiU,  282 

8.  Where  partnership  affairs  are  being  wound 
up  without  antagonism  between  the  parties, 
and  assets  are  beins  realized  and  debts  paid,  the 
Statute  of  Limitations  has  not  begun  to  run. 

id 

4.  Where  there  is  an  agreement  that  one  part- 
>ner  shall  close  up  the  business  of  the  firm  and 
•settle  its  affairs,  which  had  been  under  his 

managemeot,  a  trust  is  created,  and  the  bar  of 
the  Statute  of  Limitations  does  not  begin  to 
run  against  the  riglit  to  an  account  for  partner- 
ship dealings  so  locg  as  such  partner  acts  un- 
der the  trust,  until  lie  repudiates  it.  Id, 

5.  Upon  the  insolvency  of  a  company,  the 
obligation  of  a  stockholder  to  pay  enough 

-of  the  amount  unpaid  on  bis  stock  to  pay  its 
debts  does  not  become  complete  until  a  call  or 

•demand  for  payment;  and  the  Statute  of  Lim- 
itations does  not  begin  to  run  in  his  favor  un- 

-til  such  6all  or  demand.     Olenn  v.  Liggett, 
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6.  Assuming  possession  of  a  tract  of  land 
^does  not  excuse  one  from  prosecuting  within 
the  prescribed  period  of  limitation  a  suit  against 
a  person  holding  an  adverse  title  thereto. 
Ilanner  v.  Moulton,  1082 

7.  The  mere  assertion  of  a  claim,  unaccom- 
panied by  any  act  to  give  effect  to  it,  cannot 
avail  to  keep  alive  a  right  which  would  other- 
wise be  precluded.    MackaU  v.  Caeilear,     778 

8.  Although  time  does  not  begin  to  run 
^against  a  party  on  whom  fraud  has  been  com- 
mitted until  that  fraud  has  been  discovered,  yet 
to  avoid  the  lapse  of  time  or  Statute  of  Limi- 
tations the  fraud  must  have  been  one  which 
Nvas  concealed  from  the  plaintiff  by  the  de- 
fendant, or  which  was  of  such  a  character  as 
necessarily  implied  concealment.  Norrie  v. 
Ilaggin,  424 

9.  Under  the  laws  of  the  Territory  of  New 
Mexico,  a  Judgment  of  a  probate  court  in  that 
Territory  admitting  a  will  to  probate  cannot 
be  annulled  by  the  same  court  in  a  proceeding 
instituted  by  an  heir  more  than  twenty  years 

•after  the  original  judgment  was  rendered,  and 
more  than  fouryears  after  the  heir  became  of 
age.     BentY,  Thompeon,  902 

10.  The  limitations  of  the  New  Mexico 
statute  Jan.  28,  1880,  that  actions  on  unwrit- 
ten contracts  for  injury  to  and  conversion  of 
property,  and  for  fraud,  and  other  actions  not 
apecifled  therein,  must  be  brought  within  four 
.years,  ^applied  to  a  suit  in  proMte  court  to  set 
4udde  a  probate  of  a  will.  Id, 

11.  Damages  from  wrongful  acts  In  remov- 
dng  persooml  property  from  land  of  which  de- 
*fendsnt  had  poaseasion,  and  for  waste  oom- 


mttted  by  him,  in  Louisiana,  are  prescribed^ 
one  year.    LoieUr.  Oragin,  V7^ 

12.  If  a  grantee's  liability  is  in  aBunfiyfl 
only,  it  is  barred  by  the  Statute  of  LimitatlozM 
of  the  District  of  Columbia  in  three  yi 
Witlard  v.  Wood, 


18.  In  Missouri,  if  an  action  is  oommeDoed 
within  the  statutory  limitation  of  time,  and  tlie 
plaintiff  suffers  a  nonstiit,  he  may  commexioe 
a  new  action  within  one  year  after  the  noosuiu 
Olenn  v.  Liggett, 

14.  The  words  "to  reside  out  of  the 
in  N.  T.  Code  Proc  1849,  chap.  488,  g  lOO. 
meant  the  taking  up  of  an  actual  abode  or 
dwelling  place  elsewhere,  and  not  a  mere  tecz>> 
porary  sojourn  for  transient  purposes.  Betrn^yf 
V.  Oelriehe,  1037 

15.  The  residence  oat  of  the  State  whicii 
suspended  the  running  of  the  New  York  Stat- 
ute of  Limitations  (N.  T.  Code  Proc.  1849, 
chap.  488,  §  100)  was  a  fixed  abode  entered 
apon  with  the  intention  to  remain  permanently, 
at  least  for  a  time,  for  business  or  other  par- 
poses.  Jtf. 

16.  A  court  of  equity  ia  governed  by  tbe 
analogies  of  the  Statute  of  Limitations  of 
court  of  law.    Norrie  v.  Baggin, 


17.  The  doctrine  of  laches  is  based  upon 
grounds  of  public  policy,  which  requires  for 
Uie  peace  ol  society  toe  discouragement  of 
stale  demands.    MaekaUr.  CaeUear,  770 

18.  When  the  cause  of  action  is  legal  and 
the  statute  has  barred  the  remedy  at  law,  tbe 
defense  is  as  complete  in  equity  as  at  law;  bnt 
when  the  case  falls  within  the  exclasive  juris- 
dicdon  of  a  court  of  equity,  the  statute  is  rK>t 
necessarily  applied.    EiddU  v.  Whitehm,    283 

19.  A  suit  to  set  aside  the  sale  of  a  land  cer- 
tificate, brought  nearly  thirteen  years— more 
than  the  longest  state  period  of  limitation — 
after  the  sale,  where  the  value  of  the  land 
located  thereunder  has  largely  increased,  and 
partief  interested  and  witnesses  have  died,  and 
no  person  now  interested  in  the  land  is  impli- 
cated in  the  fraud  alleged  as  the  ground  of 
relief,  is  barred  on  account  of  laches.  Banner 
V.  MoulUm,  1088 

20.  An  action  by  a  creditor  of  a  State  against 
its  debtors  to  secure  an  appropriation  of  their 
debts  to  the  satisfaction  of  its  obligations  to 
him,  brought  thirty-six  years  after  the  settle- 
ment between  the  State  and  its  debtors  sod 
nineteen  years  after  the  time  fixed  by  that  settle- 
ment  for  the  last  payment  by  them,  cannot  bs 
sustained  on  account  of  l^^hea.  Oremeg  v. 
Meyer,  1018 

21.  Where  the  difficulty  of  doing  entire 
justice  by  reason  of  tbe  death  of  tbe  prindptl 
witnesses,  or  because  the  original  transact ioDi 
have  become  obscured  bjr  time,  is  sttributable 
to  gross  negligence  or  deliberate  delay,  a  court 
of  equity  will  not  aid  a  psrty  whose  spplica 
tion  u  thus  destitute  of  consdenoe,  good  faith 
and  reasonable  diligence.  MaekaU  v.  Cb»- 
lear,  778 

22.  Where  the  object  of  the  suit  It  to  do 
what  could  be  done  at  law,— namely.  reooTer 
ponession  of  real  estate,— and  the  plaintiir  ii 
guilty  of  tbe  laches  which  a  court  of  equity 
regards  equivalent  to  the  Statute  of  limila- 

1M,]t6.1t7,n8l.8. 
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14.  A  court  of  eqaitj  will  not  aDniil  and  set 
aside,  on  the  ground  of  fraud,  a  decree  of  a 
court  of  probate  of  another  State  eranting  let- 
ters of  administration  upon  a  succession,  and 
the  administrator's  sale  of  the  estate  directed 
therein,  this  being  within  the  exclusive  juris- 
diction of  the  prooate  court.  Nor  will  it  give 
relief  by  charging  the  purchasers  at  the  sale 
under  the  orders  of  the  probate  court,  and  those 
deriving  title  from  them,  as  trustees  in  favor 
of  the  heirs  at  law,  where  the  court  of  probate 
could  afford  relief.  Id, 

rv.  collatbral  attack;  conbeiit 
Dbcrxeb. 

15.  The  orders  of  courts  within  their  juris- 
diction, as  to  sale  of  infants'  real  estate,  cannot 
be  collaterally  impeached.     Thaw^,  FalU,  ^1 

16.  Probate  proceedings  cannot  be  collater- 
ally attacked  where  the  court  had  jurisdiction 
because  the  administrator  appointed  by  the 
court  was  not  the  public  administrator,  who, 
under  the  law  of  Louisiana  in  force  at  the  time, 
was  the  only  person  to  whom  such  administra- 
tion could  be  committed.    Simmom  Y,Savl, 
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17.  The  jurisdiction  of  a  court  over  the  sub- 
ject matter  havinsr  attached,  any  informalities 
as  to  notices,  advertisements,  etc.,  in  the  subse- 
quent proceedings,  cannot  be  made  the  grounds 
of  collateral  attack.  Id. 

18.  Where  the  jurisdiction  of  a  court  of  lim- 
ited and  special  authority  appears  upon  the 
face  of  its  proceedings,  the  SHme  presumption 
of  law  arises  that  it  was  rightly  exercised  as 
prevails  with  reference  to  the  action  of  a  court 
of  superior  and  general  authority.  Id, 

19.  Where  a  decree  of  a  state  court  is  en- 
tered by  consent  and  in  pursuance  of  an  agree- 
ment, the  court  merelv  recording  the  agree- 
ment and  ordering  it  to  be  binding,  the  supreme 
court  of  another  State  may  determine  that  the 
validity  of  an  article  of  the  agreement  was  not 
in  controversy  or  passed  upon  in  making  the 
decree;  and  in  doing  so  that  court  does  not  re- 
fuse to  give  due  effect  to  the  final  judgment  of 
a  court  of  another  State.  Texas  £  P.B,Co,  v. 
8(mth0m  P,  Co,  614 

20.  Where  a  consent  decree  is  entered  re- 
ftraining  a  manufacturing  company  from  using 
a  label  or  trademark  of  the  plaintiff,  and  the 
suit  is  afterwards  brought  to  restrain  the  suc- 
cessor of  the  company  from  using  said  trade- 
mark and  to  enforce  the  decree  against  it,  on 
the  ground  that  the  agreement  on  which  the 
decree  was  entered  in  terms  bound  the  succes- 
sor, the  court  may  refuse  to  be  constrained  by 
or  to  enforce  the  previous  consent  decree,  where 
that  decree  was  erroneous  and  contrary  to  the 
right  of  the  case.  Lawrence  Iffg,  Co,  v.  Janee- 
vSle  Cotton  MiUe,  1005 

21.  The  court  may  decline  to  treat  it  as  re$ 
judicata  on  an  application  to  enforce  it       Id, 

y.  Vacating;  I>iB0HABGiNG;SBTTinoA8iDiB. 

22.  The  circuit  court  of  the  United  States 
cannot  of  its  own  motion  vacate  its  final  de- 
crees, after  the  close  of  the  term  at  which  they 
were  made.  Cental  Tnut  Co,  v.  Orant  Loco- 
motive  Works,  97 


28  A  formal  dischar^  of  judgments  against' 
the  possessors  of  land  does  not  discharge  their 
warrantor  any  more  than  a  personal  discharge 
by  settlement.    iV«ff  Orleans  v.  Whitney,  1102^ 

24.  An  application  to  set  aside  a  judgment, 
made  nearly  two  years  after  its  rendition  ana 
more  than  a  year  after  the  sale  of  land  there- 
under, where  no  excuse  for  such  delay  is  shown, 
is  too  late,  especially  where  the  charge  of  wron^- 
doin^  is  general,  no  distinct  act  bdng  charged. 
i>ocieU  FoneHre  et  AgricoU  des  Et^  Urns  v. 
MiUiken,  20S 

JUDICIAL  NOTICE.    See  EvmEiroB,  1. 

JUDICIAL  SALE.    See  Exbgutobb  ani>^ 
Adionibtbators,  4. 

JURISDICTION.    See  Appeal  and  £a- 

BOB,  8. 

KENTUCKY.    See  BonNDABiBS,  7,  la 
LACHES.    See  Limitation  ofActionb. 

LANDLORD  AND  TENANT. 

> 

1.  In  Louisiana  the  privilege  or  pled^  of 
the  landlord  on  the  crops  for  his  rent  is  su- 
perior to  the  pledge  of  one  who  advances  mon- 
ey or  necessary  supplies  to  the  planter,  even 
where  the  planter  pledges  the  crops  for  such 
advances.    8aloy  v.  Block,  468^ 

2.  The  landlord  is  not  prevented  by  waiver 
of  the  priority  of  his  lien  in  favor  of  one  who^ 
has  made  advances,  from  instituting  suit  and 
seizing  the  crop  for  the  rent,  although  the  net 
process  of  the  crop  in  his  hands  are  subject  to* 
the  lien  for  such  advances.  Id, 

LANDS.   See  Watbbs  and  Watbbcoubbes, 
6. 

LAW   OF   PLACE.     See  Conflict  of* 
Laws. 

LEASE.    See  Landlobd  and  Tenant. 

LICENSE.    See  also  Commbbob,  1. 

A  license  cannot  be  required,  by  statute  or 
municipal  authority,  of  an  agent  whose  busi- 
ness it  is  to  solicit  passeneer  traffic  for  an  in- 
terstate carrier.  McCcUT  y.  California,  »9U 
Noffolk  db  W,  R,  Co.  v.  Pennsylvania,       894 

LIENS.    See  also  Covenant,  2. 

A  lease  by  a  railroad  company  to  another 
company,  by  which  the  latter  assumed  to  pay 
the  damages  under  a  traffic  contract,  is  a  per- 
sonal obligation,  and  does  not  confer  any  nght 
in  the  land  to  enforce  the  performance  of  the 
contract.  Iks  Moines  S  Ft,  D,  B,  Co,  v. 
Wabash,  8t.  L,  d  P.  B.  Co,  248 

LIFE    TENANTS.     See   Cobpobationb, 
17, 19. 

UMITATION     OF     ACTIONS.     See 

also  CoNTBACTS,  85, 86;  Inbolvbnot  and- 

AbSIONMBNT  fob  0BKDITOR8,  1. 

1.  Although  a  State  may  enforce  all  obliga- 
tions due  to  It,  no  matter  what  period  of  time 
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-may  haye  intervened,  yet  that  right  is  personal 
do  the  floyereign,  and  doea  not  pass  to  anj  of 
its  creditors;  and  its  intervention  and  appear- 
ance in  a  suit  brought  hj  a  creditor  asainst  its 
'debtors  does  not  give  to  such  creditor  its  sover- 
•eign  exemption  from  liability  to  the  Statute  of 
I^Snitations  and  the  defense  of  laches.  Oressey 
V.  Meyer,  1018 

2.  The  right  of  action  to  sue  for  the  settle- 
ment of  partnership  affairs  does  not,  as  matter 
-of  law,  accrue  at  the  time  of  the  dissolution 
•of  the  firm,  but  depends  on  drcumstauces. 
RiddU  V.  WkUhiU,  282 

8.  Where  partnership  affairs  are  being  wound 
up  without  antagonism  between  the  parties, 
and  assets  are  beins  realized  and  debts  paid,  the 
:8tatute  of  Limitations  has  not  begun  to  run. 

Id. 

4.  Where  there  is  an  agreement  that  one  part- 
>ner  shall  cdo^e  up  the  business  of  the  firm  and 
•settle  its  affairs,  which  had  been  under  his 

management,  a  trust  is  created,  and  the  bar  of 
the  Statute  of  Limitations  does  not  begin  to 
run  against  the  riglit  to  an  account  for  partner- 
ship dealings  so  locg  as  such  partner  acts  un- 
der the  trust,  until  lie  repudiates  it.  Id, 

5.  Upon  the  insolvency  of  a  company,  the 
obli^tion  of  a  stockholder  to  pay  enough 
•of  the  amount  unpaid  on  bis  stock  to  pay  its 
-debts  does  not  become  complete  until  a  call  or 
•demand  for  payment;  and  the  Statute  of  Lim- 
itations does  not  begin  to  run  in  his  favor  un- 
-til  such  6al]  or  demand.     Qlenn  v.  Liggett, 
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6.  Assuming  possession  of  a  tract  of  land 
does  not  excuse  one  from  prosecuting  within 
tne  prescribed  nneriod  of  limitation  a  suit  against 
11  person  holding  an  adverse  title  thereto. 
Uanner  v.  Moulton,  1082 

7.  The  mere  assertion  of  a  claim,  unaccom- 
panied by  any  act  to  give  effect  to  it,  cannot 

-avail  to  keep  alive  a  right  which  would  other- 
wise be  precluded.    MackaU  v.  Caailear,     778 

8.  Although  time  does  not  begin  to  run 
:against  a  party  on  whom  fraud  has  been  com- 
mitted until  that  fraud  has  been  discovered,  yet 
to  avoid  the  lapse  of  time  or  Statute  of  Limi- 
tations the  fraud  must  have  been  one  which 
Nvas  concealed  from  the  plaintiff  by  the  de- 
fendant, or  which  was  of  such  a  character  as 
necessarily  implied  concealment.  Norris  v. 
Uaggin,  424 

9.  Under  the  laws  of  the  Territory  of  New 
Mexico,  a  Judgment  of  a  probate  court  in  that 
Territory  admitting  a  will  to  probate  cannot 
be  annulled  by  the  same  court  in  a  proceeding 
instituted  by  an  heir  more  than  twenty  years 

•after  the  original  judgment  was  rendered,  and 
more  than  fouryears  after  the  heir  became  of 
age.    Bent'v,  Thampeon,  902 

10.  The  limitations  of  the  New  Mexico 
statute  Jan.  28,  1880,  that  actions  on  unwrit- 
ten contracts  for  injury  to  and  conversion  of 
property,  and  for  fraud,  and  other  actions  not 
apedfied  therein,  must  oe  brought  within  four 
.yearSf^appUedtoa  suit  in  proMte  court  to  set 
aside  a  probate  of  a  wfll.  Id, 

11.  Damages  from  wrongful  acts  in  remov- 
ling  penonal  property  from  land  of  which  de- 
*fendsnt  had  poaseasion,  and  for  waste  com- 


mttted  by  him,  in  Louisiana,  are  prescribed  In 
one  year.    LoiM  ▼.  Oragin,  878 

12.  If  a  grantee's  liability  is  in  assumpsit 
only,  it  is  barred  by  the  Statute  of  Limitatfons 
of  the  District  of  Columbia  in  three  years. 
WUlard  v.  Wood,  210 

18.  In  Missouri,  if  an  acUon  is  commenced 
within  the  statutory  limitation  of  time,  and  the 
plaintiff  suffers  a  nonsuit,  he  may  commence 
a  new  action  within  one  year  after  the  nooauiu 
Qlenn  ▼.  Liggett,  963 

14.  The  words  "to  reside  out  of  the  State." 
in  N.  T.  Code  Proc.  1849,  chap.  488,  §  100. 
meant  the  taking  up  of  an  actual  abode  or 
dwelling  place  elsewhere,  and  not  a  mere  tem- 
porary sojourn  for  transient  purposes.  Barn^ 
V.  Odrieht,  1087 

15.  The  residence  oat  of  the  State  which 
suspended  the  running  of  the  New  York  Stat- 
ute of  Limitations  (N.  T.  Code  Proc.  1849, 
chap.  488,  §  100)  was  a  fixed  abode  entered 
upon  with  the  intention  to  remain  permanently, 
at  least  for  a  time,  for  business  or  other  pur- 
poses. Id, 

16.  A  court  of  equity  is  ffovemed  by  the 
analogies  of  the  Statute  of  Limitations  of  a 
court  of  law.    Norrie  v.  Baggin,  424 

17.  The  doctrine  of  laches  is  based  upon 
grounds  of  public  policy,  which  requires  for 
the  peace  ol  society  ttie  discouragement  of 
stale  demands.    MaekaU  ▼.  CaeiUar,  776 

18.  When  the  cause  of  action  is  lemal  and 
the  statute  has  barred  the  remedy  at  uiw,  the 
defense  is  as  complete  in  equity  as  at  law:  but 
when  the  case  falls  within  the  exclasi?e  ioris- 
dicdon  of  a  court  of  equity,  the  statute  is  not 
necessarily  applied.    Riddle  v.  WhitehiU,    282 

19.  A  suit  to  set  aside  the  sale  of  a  land  cer- 
tificate, brought  nearly  thirteen  years — more 
than  the  longest  state  period  of  limitation — 
after  the  sale,  where  the  value  of  the  land 
located  thereunder  has  largely  increased,  and 
partief  interested  and  witnesses  have  died,  and 
no  person  now  interested  in  the  land  is  impli- 
cated in  the  fraud  alleged  as  the  ground  of 
relief,  is  barred  on  account  of  laches.  Banner 
V.  MoulUm,  1082 

20.  An  action  by  a  creditor  of  a  State  against 
its  debtors  to  secure  an  appropriation  of  their 
debts  to  the  satisfaction  of  its  obligations  to 
him,  brought  thirty-six  years  after  the  settle^ 
ment  between  the  State  and  its  debtors  and 
nineteen  years  after  the  time  fixed  by  that  settle- 
ment for  the  last  payment  by  them,  cannot  ba 
sustained  on  aoooimt  of  l^^hea.  Creaeeg  v. 
Meyer,  1018 

21.  Where  the  difficulty  of  doing  entire 
justice  by  reason  of  the  death  of  the  principal 
witnesses,  or  because  the  original  transactions 
have  become  obscured  bv  time,  is  attributable 
to  gross  negligence  or  deliberate  delay,  a  court 
of  equity  will  not  aid  a  party  whose  apptica 
tion  u  thus  destitute  of  conscience,  good  faith 
and  reasonable  diligence.  MetekeM  t.  Ceti- 
tear,  776 

22.  Where  the  object  of  the  toit  If  to  do 
what  could  be  done  at  law,— namely.  recoTsr 
possession  of  real  estate,— and  the  plaintlA  is 
guilty  of  the  laches  which  a  court  of  equity 
regards  equivalent  to  the  Statute  of  limila- 
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don,  madb  anezplalned  delay  !a  »  bar  to  the 
malt,     J9arrii  y.  Sbggin,  424 

28.  Where  there  U  a  scheme  for  great  per- 
sonal gain  at  the  ezpenae  of  desenring  creditors, 
ooupled  with  long  delay,  equity  will  refuse  to 
lend  ita  aid  to  the  aocompliuimeDt  thereof. 
JenekB  t.  Quidniek  Co,  200 

d4.  In  a  suit  by  a  creditor  of  a  State  to 
subject  debts  due  to  it  to  the  payment  of  his 
claim,  brought  nineteen  years  after  the  pay- 
ment of  such  debts  was  due  to  It,  the  fact  that 
macti  litigation  had  intervened  during  those 
years,  and  that  bankruptcy  proceedinga  were 
pending  to  which  plaintifP  was  not  a  party,  is 
no  answer  to  the  defense  of  staleneas  of  the 
claim.     OrttKy  y.  Meytr^  1018 

LIS   PENDENS. 

Under  the  Utah  statutes,  the  rule  of  lU  pen- 
dens  applies  to  an  action  to  foreclose  a  mort- 
gage of  personal  property,  as  well  as  to  a 
similar  action  respecting  teaX  estate.  Broom  y. 
ArtMtrong,  648 

UAILS.    See  Pobtoffiob,  1. 

MANDAMUS.     Bee  also  Rkxoyaxi  of 
OAxrass,  6. 

1.  When  executive  offlcers  refuse  to  act  at 
all,  where  the  law  requires  them  to  act,  or 
when  they  refuse  to  perform  a  mere  ministerial 
duty,  a  mandamus  lies  to  compcd  them  to  act 
or  to  perform  such  ministerial  duty.  United 
States,  MiUer,  y.  Raum,  105 

2.  When  a  subordinate  officer  is  overruled 
by  his  superior  having  appellate  jurisdiciion 
over  him.  bis  duw  to  obey  the  decision  of  such 
superior  is  a  ministerial  auty,  which  he  can  be 
compelled  by  mandamus  to  perform.  Id. 

3.  The  writ  of  mandamus  may  issue  to  a 

Sublic  officer  to  enforce  the  performance  of  a 
uty  plainly  ministerial,  where  the  right  of  the 
party  applying  for  it  is  clear  and  he  is  without 
any  other  adequate  remedy;  but  it  cannot  issue 
^oere  its  effect  is  to  direct  or  control  the  head 
of  an  executive  depfutment  in  the  discharge  of 
an  executive  duty  involving  the  exercise  of 
judgment  or  discretion.  UrSted  States  y.  Win- 
*w».  811 

^  A  mandamus  will  not  be  issued  to  com- 
pel the  Secretary  of  the  Treasury  to  deliver  and 
pay  a  draft,  where  the  return  of  the  Secretary 
^^Mes  disputed  questions  of  law  and  fact,  which 
ought  not  to  be  tried  in  the  proceedings  to 
obtain  the  writ.  Id. 

5.  A  writ  of  mandamus  will  not  issue  to 
compel  the  Secretary  of  the  Treasury  to  deliver 
A  treasury  draft  for  labor  and  material  in  con- 
structing and  repairing  government  buildings, 
where  the  draft  was  prepared  for  delivery 
upon  condition  that  a  part  thereof  should  be 
Applied  to  the  claims  of  laborers  and  material- 
men, and  the  petitioner  refuses  to  perform  that 
condition,  and  where  he  has  incurred  penalties 
ior  delays  which  would  not  have  been  remitted 
except  for  his  agreement  to  said  condition.    Id, 

8.  "Where  the  county  Judge  of  a  county  in 

Kentucky  answers  to  an  alternative  writ  of 

mandsniiM  commanding  him  to  levy  a  tax  on 

the  property  of    the  countv  to  pay  Judgments 

U.  8.  Book  84.   ,/  "* 


against  it  on  coupons  on  ita  bonds,  that  ^^ 
has  levied  such  tax  and  appointed  a  collector 
to  collect  it,  and  it  appears  that  tie  baa  fully 
discharged  his  duties  in  the  premiaes,  a  peremn. 
tory  writ  of  mandamua  will  not  be  isau^ 
against  him  to  compel  him  to  do  more.  £asM 
▼.  Tqft0  753 

HARIHE    XNSUBAVCS.      Bee  iRBim. 

▲HOB,  18.  ^ 

MARRIED  WOHSH.    flee  Hubbato  Am 

WiFB. 

MARSHAIi.    See  also  Hokioids,  2. 

1.  A  marshal  of  the  United  States  has  th» 
Mime  power  to  keep  the  peace  of  the  United 
States  that  a  sheriff  has  to  keep  the  pesi^  If 
the  State,  and  is  authorized  to  protect  a  Judire 
from  assault  and  murder.  Ouniiifuiham  % 
NtagU,  55 

2.  Authority  from  the  Attomej-General  and 
a  district  attorney  of  the  United  States  is  suffl* 
cient  to  warrant  a  marshal  in  making  provisions 
for  the  protection  and  defense  of  a  Justice  of 
the  supreme  court  while  in  the  discharge  of  his 
duty.  Id. 

MASTER  AND  SERVANT. 

1.  Individuals  and  corporations  are  bound 
to  use  all  reasonable  care  and  prudence  for  the 
safety  of  those  in  their  service,  by  providing 
them  with  machinery  reasonably  safe  and  suit- 
able for  the  use  of  tne  latter.  Washington  A 
G.  B,  Co.  y.  McDade,  285 

2.  If  the  employer  or  master  fails  in  the  duty 
of  precaution  and  care,  he  is  responsible  for  an 
injury  through  the  defect  of  machinery,  which 
is,  or  ought  to  have  been,  known  to  him,  and 
is  unknown  to  the  employ 6  or  servant.        Id. 

8.  If  an  employe  knew  of  the  defect  from 
which  an  injury  happened,  and  yet  remained 
in  the  service  and  continued  to  use  the  machin- 
ery without  giving  any  notice  thereof  to  the 
employer,  he  assumed  the  risk  of  danger  from 
such  use.  Id. 

4  If  an  employ^  himself  was  wanting  in 
reasonable  care  and  prudence,  he  is  guilty  of 
contributory  negligence,  and  the  employer  is 
thereby  absolved  rrom  responsibility  for  the 
injury,  although  it  was  occasioned  by  a  defect 
of  the  machinery,  through  his  negligence.  Id. 

5.  A  railroad  company  is  liable  to  an  cm- 
ploy6  for  an  injury  received  while  riding  on  a 
small  and  overcrowded  hand  car,  caused  by  its 
failure  to  provide  the  hand  car  with  appliances 
for  removing  snow  from  the  rails,  and  a  prop- 
er brake  and  foot  rests,  and  by  reason  of  the 
negligent  construction  of  the  cattle  guard,  un- 
der Iowa  Code  1878,  §  1807,  making  railroad 
companies  liable  to  employ^  injured  in  con- 
nection with  the  operation  of  the  railroad. 
Ohieago,  M.  db  St.  P.  -B.  Co.  v.  Artery,        747 

8.  A  miner  who  sat  down  under  a  shattered 
roof,  after  helping  to  take  out  the  only  post 
which  supported  it,  is  by  his  negligence  re- 
sponsible for  his  own  death  caused  by  tbe  fall  of 
rock  from  such  roof.  Bunt  ▼.  Sierra  Butte 
OoldMin.  Co.  ^^^ 
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MBAT«    See  Commeucb,  7. 

MINES. 

1.  Where  a  patent  is  Issued  for  60  acres  of 

? placer  claim,  and  a  subsequent  patent  Is  issued 
or  a  lode  miniDi^  claim  within  the  60  acres, 
Id  any  conflict  between  the  titles  conferred  by 
the  two  patents,  the  holder  of  the  title  under 
the  older  patent  has  a  right  to  require  that  the 
existence  of  the  lode  and  his  knowledge  thereof 
when  he  obtained  his  patent  shall  be  estab- 
lished.    Iron  Silver  Min,  Co.  v.  Campbell,  166 

2.  It  cannot  be  presumed  from  the  issuing 
of  a  lode  patent,  that  the  lode  claim  had  been 
discoverea,  located,  and  recorded  within  the 
boundaries  of  the  land  described  in  a  prior 
placer  patent,  before  the  application  for  the 
placer  patent  Id, 

8.  U.  8.  Rev.  Stat.  §§  2326, 2826.  concerning 
adverse  miniog  claims,  were  not  intended  to 
apply  to  a  party  who,  before  the  publication 
first  required,  had  ^one  through  the  required 
proceedings  to  obtam  a  patent  for  mineral  land 
from  the  United  States,  had  established  his 
right  to  the  land,  and  received  his  patent.    Id. 

MORMONS.  See  Chabitablb  Uses,  6; 
Religious  Sooistiss. 

MORT6AOE.  See  also  Guardtak  aitd 
Ward,  1;  Insolvency  and  Assignment 
FOR  Creditors,  2,  4;  Patents,  86;  Re- 

OEIVBRS,  9. 

1,  Where  a  mortgage  of  a  railroad  pro- 
vides that,  when  the  interest  on  the  bonds  se- 
cured thereby  shall  remain  unpaid  for  sixty 
days  after  a  demand,  the  trustee  in  the  mort- 
gage shall,  upon  request  of  the  holders  of  76 
per  cent  of  the  outstanding  bonds,  take  posses- 
sion of  and  operate  the  railroad,  and  shall, 
upon  like  request,  foreclose  the  mortgage,  this 
does  not  limit  the  power  of  the  trustee  to  fore- 
close the  mortgage  in  equity  without  such  re- 
quest; especially  where  the  mortgage  contains 
tne  clause  that  nothing  contain^  in  it  shall  I 
prevent  a  foreclosure  by  any  court  of  compe- 
tent jurisdiction.  Morgan's  L/dT.R,d  Steam- 
i/tip  Co,  ▼.  Texae  C.  &,  Co.  625 

2.  A  mortgage  executed  by  a  railroad  com- 
pany upon  its  present  and  after-acquired  prop- 
erty covers  not  only  property  then  owned  by 
it.  but  becomes  a  Hen  upon  all  property  subse- 
quently acquired  by  it,  coming  within  the  de- 
scription in  the  mortgage,  to  which  it  acquires 
either  the  legal  or  equitable  title.  Cen  tral  Trust 
Co.  V.  Kneeland,  ^  1014 

8.  A  mortgage  given  by  a  company  incorpo- 
rated to  construct  a  railroad  between  twodties, 
upon  its  line  of  railroad  constructed  or  to  be 
constructed  between  the  named  termini,  to- 
gether with  all  the  stations,  depot-grounds, 
engine  houses,  machine  shops,  buildings,  erec- 
tions in  any  way  now  or  hereafter  appertainins; 
unto  said  descnDed  line  of  railroad,  creates  a 
lien  upon  Its  terminal  facilities  In  tiiose  cities 
toperior  to  a  fubaequent  mortgage  specifically 
executed  thereon.  la. 

4.  Upon  a  nle  under  a  trust  deed  contahi- 
ing  a  covenant  on  the  part  of  the  maken  of 
the  deed  to  pay  all  taxes  and  aaseaaments  on  the 
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property,  the  amount  neoenaiy  to  paj  oif  the- 
taxes,  if  not  advanced  before  the  sale,  can  be- 
properly  taken  oat  of  the  proceeds.  QormUif 
V.  Bunyan,  1086^ 

5.  By  a  mortgage  executed  by  one  party  to  a 
traffic  contract  on  all  its  property,  to  secure  its 
bonds,  to  a  trust  company  as  trustee,  the  title 
to  the  property  passed  to  the  trust  company, 
without  having  attached  to  it  the  lien  of  the 
contract  for  the  traffic  arrangement.  Drm 
Moines  d  FL  D.  B.  Co.  v.  WabaSi,  St,  L.  d  PL 
B.O0.  243 

6.  In  Louisiana  the  holder  of  one  or  more  of 
a  series  of  notes  secured  by  a  concurrent  mort- 
gage is  entitled  to  a  pro  rata  share  of  the  net 
p.oceeds  of  the  sale  of  the  mortgaged  property 
at  the  suit  of  a  holder  of  any  of  ue  other  notes, 
and  an  hypothecary  action  lies  to  enforce  such 
claim.     LowU  v.  Vragin,  872 

7.  One  of  the  second-mortgage  or  income 
bondholders  of  a  railroad.  In  Mhalf  of  the  oth- 
ers, cannot  maintain  a  suit  in  equity  to  set  aside 
a  foreclosure  sale  of  the  railroad  on  the  first 
mortgage  to  a  committee  of  the  first-mortgage 
bondholders,  or  to  declare  the  sale  to  l)e  in  trust 
for  both  classes  of  bondholders,  on  the  ground 
of  a  breach  of  an  agreement,  made  without 
consideration  or  mutuality,  between  commit- 
tees of  both  classes  of  bondholders,  that  the 
second  mortgage  bondholders  should  partici- 
pate in  the  reorganization  of  the  company  after 
the  sale,  and  rank  therein  as  they  ranked  pre 
viously,  where  there  is  no  charge  of  fraud  and 
no  offer  by  the  latter  to  redeem  from  the  sale. 
Robinson  v.  Iron  R.  Co.  275 

8.  The  obligation  of  purchasers  on  foreclos- 
ure to  pay  their  pro  rata  share  of  the  det>t  to 
holders  of  notes  who  are  not  parties  follows  the 
land  in  the  hands  of  third  persons,  not  partic>s 
to  the  judgment,  and  is  in  the  nature  of  a  judi 
cial  mortgage;  but  to  be  effective  as  to  such 
third  persons  the  judgment  mtist  be  inscribed 
with  too  recorder  of  mortgages,  and  does  not 
give  a  lien  until  so  registered,  as  required  by  the 
laws  of  Louisiana.     Lotell  ▼.  Cragin,         872 

9.  Where  not  concluded  bv  the  terms  of  the 
decree,  a  purchaser  on  foreclosure  has  a  right 
to  be  heard  in  the  trial  court,  as  to  the  amount 
of  intervening  claims  to  be  subsequently  al- 
lowed, where  the  matter  affects  his  interests  as 
a  bondholder  and  trustee  of  the  other  bond- 
holders.   Kneeland  v.  American  Loan  d  T.  Co. 

879 

10.  A  purchaser  under  a  subsequent  mort- 

fage  or  judgment,  of  mortgaged  chattels,  who 
as  both  actual  and  constructive  notice  of  the 
prior  mortgage  and  the  pendency  of  a  suit  to 
foreclose  it  commenced  before  the  expiration 
of  its  statutory  lien,  though  the  sale  under  it 
be  thereafter,  takes  title  to  the  chattels  subleci 
to  the  rights  of  the  prior  mortgagee  and  to 
those  of  a  purchaser  at  the  foreclosure  sale  un- 
der the  prior  mortgage.    Broom  t.  Armg^na, 

11.  Where  the  same  person  is  trustee  fai  two 
mortgages  on  a  railroad,  a  foreclosure  of  the 
first  by  him  is  not  inconsistent  with  his  posi- 
tion as  trustee  in  the  second  mortgage.  Ama- 
son  ▼.  Iron  R.  Oo.  871 

12.  A  bfll  to  foreclose  a  mortgage  If  proper 
ly  filed  in  the  name  of  the  two  executors  under 

186. 186, 187. 188  I*.  S. 
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tfie  will  of  the  mortgagee,  to  whom  leW^'L*^ 
uitxieutaiy  have  issued.      Ande/rton  ▼.  Wj^ 

1 8.  The  h  tiBband  of  ooe  Id  poasesdon  of  Ifti^^ 
ill  inorida  ciaiming  title  is  a  necessary  P^^J* 
^vv-itli  bis  wife,  to  an  action  to  foreclose  a  mort- 
gage thereon.  •  •«*• 

14.   An  action  far  the  foreclosure  of  a  mortr 
iraee  of  personal  property,  under  the  statuteoi 
TJtab,  commenced  wLUe  the  lien  of  the  mort- 
icaee  is  good  as  amiinst  creditors  and  purchas- 
ers   keeps  the  lien  alive  and  continues  It  untu 
the  decree  and  sale  under  it  perfecta  the  mort- 
gagee's right  with  respect  to  it  and  passes  the 
title    to  the  purchaser.     Broom  v.  ^miflronff.  i 

OlBtJUEBAi    Bm  Ap- 


]tf  OTIONS   AND 

PEAL  AJXD  EbBOB,  78. 

ISEtTRDER.    SeeHo]CZOX0& 
'SlAXSi.    See  Plbadino,  <L 

XY^VASSA.    See  Ibi-a»i>  of  N'^vAflfii. 

UEGUGENCB.    See    Bahkb     .ahd  Bamk- 

IKG,  3;  EVIDENOB,  9. 

XlEGOTIABIiB    PAI^BH.         See    Billb 

AND  Notes;  Bonob. 

I^KW  TRlAIi. 

Te^  Rev.  Stat.  art.  1878,  ^    to  new  trials, 

applies  ODly  to  cases  '^.^^^f^^  judgment  has 

?,V.fn  rendered  upon  service  of  process  by  pubh- 

r-fttion.     6^'r.ef<e  J  oncetr*  ««  AyricoU  des  EtaU 

Unis  V.  MilUken,  208 

NOTES  (Editorial),  INDEX  TO. 


«,»«^>k;  rfeht  to;  what  may  he;  far 
fringement;  aadgnment;  when  pro- 
tected; misrepresentation  in;  use  of 
name;  remedy  in  equity;  injunction    Wl 
imt  resultinjp;  on  payment  of  consid- 
eration for  tiUe  taken  in  name  of 
another;  Joint  purchasers;  result » 
inatarUi;    in    personal     property; 
trusts  from  fiduciary  relations;  not 
arise  from  agreements  alone;  from 
acts  of  agent;  proof  of;  lapse  of 
time;  lachea  1091 

NOTICE. 

1.  Whether  ooTenants  In,  or  be  not,  strictly 
such  as  run  with  the  land^  when  they  are  con- 
tained in  an  inatniment  which  constitutes  a 
link  in  a  cliain  of  title,  all  persons  holding 
thereunder  must  be  held  to  have  notice  ot  them. 
Joy  Y.  8t,  Louis,  848 

2.  A  reference  in  a  deed  to  a  contract  under 
which  it  is  given  constitutes  notice,  not  only 
of  that  contract,  but  also  of  another  which  is 
referred  to  therein.  M 

NUISANCES.    Bee  Judombnt.  <k 


attorney;    compeUing    production   of 
l)ap€r8  by 

Brokers.    See  Factobs. 

er;  right  of:  requisites;  seisin  and 
death  of  husband;  effect  of  divoice; 
alienage;  may  be  had  in  what 
ence;  privile^d  communications; 
what  are;  when  excluded;  produc- 
tion of  papers  by  attorney 

S^a'Ctora;  powers;  duties;  liabilities;  com- 
missious 

Ba^beas  corpus;  when  sustainable  and 
what  questions  reviewable;  extradi- 
tion 

Bishways;  occupation  by  railroads; 
rights  and  liabilities  for  damages 
to  adjoining  owners 

XoaAne  persons;  ^^^  ^^'»  evidence  of 
iosanity-  aPpo*°tment  of  commit- 
tee; insane  delusions;  imbecility; 
dealings  with;  protection  of,  by 
court 

pjtrtnerslap;  dissolution  by  assign- 
ment or  bankruptcy  of  one  partner, 
or  at  his  will 

privileged    eommnni^'^^^o'^*    ^^ 

!'o»d«.    See  Hiohwat^ 
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OBSCENE  UBTTEBS.    See  Pobtoffzoii, 
1. 

OFFICERS.    See  also  Dutdbs,  8. 

1.  A  ministerial  officer,  in  a  case  in  which 
it  is  his  duty  to  act,  cannot  upon  Miy  prinaple 
of  law  be  made  a  trespasser.  Harding  v.  Wood- 
cock 

2.'  A  liability  cannot  be  ^^^^  ,SES«i  ^f® 
collector  of  internal  revenue-a  n^^f^"?-^^; 
ficer-for  the  enforcement  of  an  ass^^^?^ 
taxes  regular  on  its  face,  made  by  the  conun* 
sioner  of  internal  revenue.  **• 

q  The  crant  of  a  eeneral  power  to  remove 
car'ri^wiSlfthJUtto^move^^^^ 

or  in  any  manner  deemed  ^y^}^^i^ 
notice.  ^EckloffY.  JHstrietofOolufnbia.       IM 

OHIO.    See  BouwDARiBfl.  7, 10. 
OKLAHOMA.    See  TbrRITobibs,  2. 

PARTNERSHIP.     ^^  ctS>iioS2''4^'^ 
AifD  Assignment  fob  obbditors,  4. 

1  An  assignment  by  one  partner  dissolves 
the  pfrtnershTp,  if  the  partnership  is  at  will ;  if 

t  is^not  at  wilf;  the  assignment  is  cause  for  d^ 
solution.     RiddU^.WJiitehUh  282 

2  Real  estate  used  for  partnership  uses  is  m 

°T'  Wbere  dtowlution  oomM  by  d^th  or  aa- 

A    Tn  «  anit  for  the  dissolution  of  a  mrtner- 

J-r.  ^eSSay  proceed  in  the  distribuapu 

"^^^he  Imcm"  Wiout  decpeeing  sach  diseola- 

°/  *1^  the  consent  of  the  defendants  to  a 

«?";.,^S*ro*ftf l^e«*»pto  -^o^  by  thei. 


Pabtt— Patshts,  II. 


6.  If  ,on  the  disBolaiion  of  a  firm  by  the  death 
of  one  of  the  two  partners,  the  aurvivor  con- 
tinoea  the  buainefla  of  the  firm  on  the  partoer- 
•hip  proper^,  he  4s  liable  for  loesee  and  for 
half  the  pronta,  or  for  deceased's  share  hi  the 
capital  and  interest  after  deducting  his  indebt- 
edness to  the  firm,  at  the  option  cuT  deceased's 
repreeentatiTes.    OUiy  ▼.  Fidd,  1044 

6.  Where  the  personal  property  of  a  Arm 
conaiaied  almost  wholly  of  slaves  which  In  a 
short  time  after  the  death  of  one  of  the  part- 
ners were  made  free  through  the  effect  of  a 
public  war,  the  aurviving  partner  ought  not  to 
be  compelled  to  account  for  their  yalne,  but 
only  for  the  yalue  of  their  use  as  long  aa  thev 
were  slayes,  where  faflure  to  sell  them  until  it 
became  too  !ate  was  excusable.  Id, 

PABT7.    See  AonoH  ob  Suit,  10-lS. 

PATENTS. 

L  Natubb;  Rights  ot  Patbhtbb. 
XL  HuLBa  GoTERNiHa  Patbntabiutt; 

QL   COHBIKATIONa. 

IV.  REissusa. 

y.  CoMSTRUorroir;  iNyRoromfmiT. 
VL  AeaiGNMBNT,  sra 

See  also  AoTioir  or  Suit,  1;  EnDBHOB,  8; 
Plbadiko,  7;  Trial,  7,  a 

L  Natitbb;  Riobts  of  Patbbteb. 

I.  The  monopoly  granted  by  a  patent  issued 
under  the  laws  of  the  United  States  for  an  in- 
yenUon  or  discovery  is  one  entire  thing,  and 
cannot  be  divided  intoparts,  except  as  author- 
ized l^  those  lawa.     Waterman  v.  Maekerme, 

m 

9.  A  patentee  has  no  exclusive  right  of  prop- 
erty in  nis  Invention,  except  under  and  by  vu*- 
tue  of  the  statutes  securing  it  to  him,  and 
according  to  the  regulations  and  restrictions  of 
those  statutea.    DabU  Grain  Shovel  Ch.Y.Flini, 

618 

8.  Where  machines,  afterwards  patented, 
were  constructed  and  put  in  use  in  the  defend- 
ants' grain  elevators  by  the  Inventor  himself, 
while  he  waa  in  their  employment  as  superin- 
tendent of  machinery  and  before  his  applica- 
tion for  a  patent,  defendants  have  the  right  to 
continue  to  use  these  specific  machines  after 
they  are  patented,  without  fwyinff  any  com- 
pensation to  the  inventor  or  his  assigns.       Id, 

4.  The  government  cannot  appropriate  a 
man's  property  Invested  in  a  patent,  without 
compensation,  although  the  Inventor  is  in  the 
emplov  of  the  government  at  the  time  of  his 
invention.    8ohnum$  v.  United  8tate$,       667 

II.  RuLBt  QoYBBBmo  Patkntabilitt. 

5.  The  application  of  an  old  proceaa,  ma- 
chine, or  device  to  a  like  or  analogous  purpose, 
with  no  change  in  the  mode  of  application,  and 
no  result  substantially  different  in  ita  nature, 
wHI  not  sustain  a  patent,  even  If  the  new  form 
of  result  bos  not  before  been  contemplated. 
Coneoiidated  BoUer^MiU  Co,  v.  Walker,        MO 

6.  The  mere  carrying  forward  of  an  original 
11«4 


conception,  resulting  In  an  ImprovemeBt  in 

Id, 


g 
degree  simply.  Is  not  Invention. 


7.  An  improvement  In  degree  only  upon 

locoinpliah  the  Sams 
BueeuTrimmer  Oo. 


earlier  patents  designed  to  aocompUah 
object  M  not  patentable. 
V.  Stetene, 


719 


8.  A  design  patent  for  all  omamentatloa 
upon  rubber  mats  by  parallel  ridges  and  de- 
pressions, to  produce  variationa  of  light  and 
ahade^oes  not  involve  any  patentable  novelty. 
NeiD  York  Belting  S  P.  Oo.  v.  New  Jeneg  Oar 
Spring  dB.  Oo.  741 

9.  It  requires  no  Invention  to  make  a  single 
die  to  cut  dough,  on  a  flat  surface,  into  anv 
particular  shape  desired,  whether  the  shape  of 
abretieloranyothershapti    BuUer'w,  Steekel^ 

10.  The  existence  of  Invention  In  a  single 
die  to  cut  bretzels  on  a  flat  surface  Is  not  shown 
by  the  fact  that  a  large  number  of  persona  bad 
before  attempted  unsuccessfully  to  make  a  ma- 
chine to  cut  and  twist  bretzels,  or  cut  them 
with  dies  set  In  revolving  cylinders,  and  had 
expended  considerable  money  and  time  for  that 
purpose.  Id, 

11.  The  substitution  of  one  material  for  an- 
other, which  doea  not  Involve  change  of  method 
or  novelty  of  use,  even  though  It  may  result 
In  a  superior  article.  Is  not  necessarily  a  patent- 
able invention.    Fthreheim  v.  ScMMing,       674 

12.  The  application  of  an  old  process  or  ma' 
chine  or  apparatus  to  a  similar  or  analogous 
subject,  with  no  chanse  In  the  manner  of  ap- 
plication, and  no  result  distinct  in  its  nature, 
will  not  sustain  a  patent,  although  the  new 
form  of  result  may  not  have  before  been  con- 
templated.  Be  St.  Oermait\  Y,  Brunewiek,  123 

18.  It  did  not  Involve  invention  to  make  a 
suspender  end  of  flat  cord  in  substantially  the 
same  way  that  suspender  ends  of  round  cord 
had  been  made,  and  in  substantially  the  same 
way  in  which  flat  button  ends  had  been  made 
for  the  purpose  of  fastening  or  securing  oth- 
er articles  of  wearing  apparel  than  trousere. 
Sheffield  V.  Ifai/iateannuek  Mfg,  Oo.  578 

14.  The  connection  of  a  suspender  end  to  a 
piece  which  is  attached  to  a  buckle,  as  in  the 
case  of  the  Shenfield  patent,  169,885.  gives  no 

gaten table  character  to  a  loop  which  u  old,  as 
I  also  the  attachment  to  the  buckle,  where  no 
new  mode  of  operation  Is  produced  by  the 
combination.  Id, 

15.  The  interposition  of  a  grating  between 
the  jailer  and  the  prisoners  at  every  stage  of 
opening^ or  shutting  a  door,  which  is  the  novel 
idea  in  May's  patent,  25,662,  for  improvements 
in  prisons,  to  protect  a  keeper  from  contact 
with  the  prisoners,  is  not  patentable,  as  the 
mechanical  operation  of  the  device  described 
for  operating  the  doors  Is  old,  and  ia  the  same 
whether  the  mechanism  passes  through  a  bar- 
rier of  solid  iron  or  other  material,  or  a  gratinit. 
or  through  no  barrier  at  all.  Fond  <f»  Lao 
Ocuntig  V.  Jfajr,  714;  Mag  w.  Juneau  Oouniv, 

729 

16.  The  French  patent,  244«224,  for  an  Im- 
provement in  vault  roofs,  consisting  of  front 
and  rear  gable  stones,  to  which  by  mortise  and 
tenon,  or  equivalent  connectiona,  continuous 
roof  stones  are  held,  and  upon  these  are  laid 

195. 186, 187. 118  D.  & 
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a  cap  Blone,  formed  with  a  rabbet  and  resting 
upon  the  gables,  thus  forming  a  complete  roof 
securely  locked,  is  invalid  for  lack  of  novelty 
In  view  of  existing  knowledge  in  regard  to 
similar  structures,  the  question  being  one  of  de- 
gree only  as  to  the  size  of  the  ridge  stone,  or 
cap  stone,  and  the  corresponding  width  of  the 
roof  stones.    French  v.  Ckirter,  664 

17.  The  Gray  patent,  228.326,  for  the  com- 
bination, in  a  roller  grinding-mill,  of  counter- 
shafts provided  with  pulleys  at  both  ends, 
which  are  mounted  in  verUcaUy  and    mde- 
pendently  adjtistable  bearings,  and  rolls  having 
pulleys  connected  by  belte  with  one  end  of  the 
countershaft,  so  as  to  give  the  countershaft  a 
direction  reverse  to  that  of  the  rolls,  iu vol  ves 
only  ordinary  mechanical  or  engineenng  skill, 
as  the  use  of   belt  gearing  in  place  of  cog 
gearing  was  old  and  common,  as  was  also  tne 
use  of  tightening  pulleys  which  did  other  work 
about  the  machine,  and  the  use  of  journal 
boxes  or  hangers  for  independently  adjusting 
the  ends    of  the  countershaft.      OansoitdaM 
EoUer-MiU  Co,  v.  Walk&r.  »20 

m.  COMBIKATIOBIw 


18.  The  combination  of  prior  patented  in- 
ventions in  a  corset,  making  it  a  superior  and 
cheaper  article,  does  not  necessarily  make  a 
patentable  invention.    Florsheim  ▼.  SeluUtng, 

19.  The  grouping  of  springs  in  a  corset  be- 
ing old,  a  different  arrangement  of  the  group- 
ings as  they  appear  in  patent  238.100  is  not  an 
invention,  but  is  a  mere  matter  of  mechanical 
judgment,  the  natural  outgrowth  of  the  de- 
velopment of  mechanical  sfiU  asdisUnguished 
from  invention.  -"*• 

20.  A  combination  of  old  elements  does  not 
constitute  a  patentable  invention,  where  they 
are  all  found,  some  in  one  and  some  in  an- 
other of  earlier  devices  for  the  same  pur- 
pose, in  which  each  element  performs  the  same 
function  that  it  has  in  the  new  combination. 
BukU  Trimmer  Co,  v.  Stevens,  71» 

21.  The  combination  of  an  angle  door  with 
ft  safe  lock  or  bolt,  as  claimed  in  May's  patent. 
26.662,  claim  1,  is  not  new  or  patentable;  and 
the  combination  of  such  door  with  a  lock  oi 
any  kind  is  not  a  patentable  invention.  Fimd 
du  Lac  County  v.  May,  "^* 

22.  As  the  mechanical  operation  and  effect 
of  the  patented  devices  in  May's  patent  for 
an  improvement  in  prisons.  26,662,  are  the 
same,  whether  there  be  a  grating  or  other  bar- 
rier or  not,  combination  of  the  devices  and  the 
grating  is  not  patentable.  The  case  is  one  oi 
mere  aggrei^ion.  *^* 

TV,  BmsBUXii 

28w  A  reissue  of  a  patent  is  an  amendment, 
and  cannot  he  allowed  unless  the  imperfections 
in  the  original  patent  arose  without  waud  ana 
from  inadvertence,  accident,  or  miatake.  xa»- 
eon  V.  Leee,  652 

24.  The  reissue  of  a  patent  cannot  be  per- 
mitted to  enlarge  the  cldms  of  the  origin^ 
patent  by  inducing  matter  once  Intentoon^hr 
omitted.  *  **• 


25.  Where  the  daim  of  a  reisaued  patent  is 
not  covered  by  the  original  patent,  and  before 
the  issue  of  the  latter  it  was  nasaed  upon  and 
rejected  and  withdrawn,  and  an  interference 
dissolved  upon  condition  of  the  amendment, 
and  the  issue  of  the  original  patent  was  predi- 
cated upon  its  abandonment,  there  was  no  in- 
advertence, accident,  or  mistake  in  its  omis- 
sion therefrom.  Jd. 

26.  Where  a  claim  Is  alMindoned  in  the  ap- 
plication for  a  patent,  on  a  reissue  of  the 
patent  the  claim  cannot  "be  enlarged  so  as  to 
include  the  abandoned  clairn.  TaU  Lock  Mfg. 
Co,  V.  Berkshire  Nat.  Bank,  153 

27.  A  clear  mistake,  inadvertently  oommi^ 
ted,  in  the  wording  of  a  claim,  is  necessary, 
without  reference  to  the  length  of  time,  to 
make  valid  an  enlargement  of  the  claim  on  a 
reissue  of  the  patent.  Id, 

28.  Reissued  letters  patent  7,047,  claim  8, 
granted  Nov.  8,  1877.  to  James  Sargent,  for 
an  improvement  in  combined  time  lock,  com- 
bination lock,  and  bolt- work  for  safes,  is  in- 
valid because  it  is  an  enlargement  of  the  origi- 
nal patent.  -"'• 

29.  A  reissue  of  a  patent  for  an  invention, 
after  the  expiration  of  foreign  patents  for  the 
same  invention,  is  Invalid.  Commercial  Mfg, 
Co.  V.  Fairhank  Canning  Co,  b8 

80.  The  Bavarian  patent  which  expired 
April  8,  1876.  and  the  Austrian  patent  which 
expired  Mav  26,  1876,  were  for  the  same  in- 
vention as  the  American  reissued  letters  pa- 
tent 10,187,  granted  June  18, 1882,  the  original 
of  which  was  granted  Dec.  8, 1878.  to  Hippolyte 
Mege  for  an  improvement  in  treating  animal 
fats.    Hence  such  reissue  was  invalid.         Id, 


V.  CoNHfTBDonoN;  Infringemknt. 

81.  A  claim  admitted  by  the  patent  office  and 
acquiesced  in  by  the  patentee  should  not  be 
enlarged  by  construction  beyond  the  fair  inter- 
pretation of  its  terms.    Hainse  v.  McLaughlin, 

82.  Swivel  boxes,  being  essential  to  the  con- 
templated greater  movement  at  one  end  of  tho 
countershaft  in  a  rolling  mill,  under  the  Gray 
natent  228,526,  than  at  the  other,  although  not 
Snressly  mentioned  in  the  claim,  enter  into 
it  by  necessary  implication;  and  a  mill  which 
does  not  use  them  does  not  infringe  the  patent. 
C^idated BoUerMiU  Co.  v. Walker,         920 

VI.   AflSiaNMJBNT,  BTO. 

88  An  assignment  which  does  not  transfer 
the  whole  patent,  or  an  undivided  part  of  the 
whole,  or  an  exclusive  right  in  any  part  of  the 
country,  is  a  mere  license,  and  gives  the  hcensee 
no  title  in  the  patent,  and  no  right  to  sue  at 
law  in  his  own  name  for  an  infringement. 
Waterman  v.  Maekengie,  9Vff 

84.  Any  rights  of  the  licensee  of  a  patentrright 
must  be  enforced  through  or  in  the  name  of 
the  owner  of  the  patent,  and,  if  necessa^  to 
protect  the  rights  of  all  parties,  joining  the  li- 
censee  with  him  ea  plamtifr.  m. 

85.  An  histrument  by  which  one  is  granted 
"the  sole  and  exclusive  right  and  license  to  man- 
ufactuieandseU"  apetented  articU  "through- 
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out  the  UDited  States,*'  and  which  does  not  in- 
clude the  right  to  use  such  article,  at  least  if 
manufactured  by  third  persons,  is  a  mere  li- 
cense, and  not  an  assignment  of  any  title,  and 
does  not  give  the  licensee  the  ri^bt  to  sue  alone, 
at  law  or  in  equity,  for  an  infnugement  of  the 
patent.   Waterman  v.  Mackenzie^  923 

36.  The  recordinirof  a  mortgage  of  a  patent- 
right  in  the  patent  office,  in  accordance  with 
the  Act  of  Congress,  is  equivalent  to  a  delivery 
of  possession,  and  makes  the  title  of  the  mort- 
gagee complete  towards  all  persons,  including 
Uie  mortgagor.  Id, 

87.  A  conveyance  of  a  patent-right,  made  to 
secure  the  payment  of  a  debt,  upon  condition 
that  it  shall  be  avoided  by  the  subsequent  pay- 
ment of  that  debt  at  a  time  fixed,  is  a  mort- 
gage; and  if  recorded,  a  subsequent  assignment 
of  the  patent-right  is  subject  lo  that  mortgage, 
though  not  in  terms  so  expressed.  id. 

38.  Where  one  was  in  the  employ  of  the 
government  as  chief  of  the  bureau  of  enjrrav- 
ing  and  printing  when  he  invented  a  stamp, 
and  his  experiment 8  were  wholly  at  the  expense 
<»f  the  government,  nnd  he  was  consulted  as  fo 
the  proj>er  stamp  to  be  used,  and  it  was  adopt- 
ed upon  his  recomnundation.  nnd  he  notified 
th«*  govemnienl  that  bo  \Nould  make  no  charge 
if  it  adopted  and  used  liis  stnnip,  for  the  express 
reason  that  he  was  in  its  employ  and  bad  used 
its  machinery  in  perfecting  his  stamp,  and  he 
never  pretended  to  make  a  cbarf;e  against  the 
government  for  its  use, — bis  assi«?nee  lo  whom 
a  patent  was  issued  for  the  invention  cannot  re- 
cover aeainst  the  government  for  its  use  of  the 
patented  stamp.    Solamons  v.   United  States, 

667 

PENALTY.    See  Contbactb.  12. 

PERJURY. 

The  man  who  contracts  for  the  perjury  of 
auother,  and  the  one  who  contracts  to  commit 
such  perjury,  are  in  pari  delicto.  Anderson  v. 
Carkins,  272 

PLEADINO.    See  also  Appeal  jlsj)  Er- 
ror, 111. 

1.  In  cases  where  jurisdiction  depends  upon 
the  citizenship  of  the  parties,  such  citizenship, 
or  the  facts  which  in  legal  intendment  consti- 
tute it,  must  be  distinctivelv  and  positivelv 
averred  in  the  pleadings,  or  afermatively,  witb 
equal  distinctness,  in  other  parts  of  the  record. 
It  is  not  sufficient  that  jurisdiction  may  be  in- 
ferred argumentatively  from  the  averments. 
Anderson  Y.  Watt,  1078 

2.  In  a  suit  by  the  payee  against  the  acceptor 
of  an  order,  an  allegation  in  the  petition  that 
defendant,  though  often  requested,  has  not 
paid  to  plaintiff  the  amount  of  said  order  and 
acceptance,  or  anv  part  thereof,  and  that  there 
is  due  and  unpaid  upon  the  same  the  entire 
amount  thereof,  is  a  sufficient  allegation  of 
nonpayment  and  refusal  to  pay.  Superior  v. 
BipU!/,  914 

8.  In  a  suit  upon  an  order  drawn  upon  the 
mayor  and  council  of  a  cKy,  for  the  payment 
of  a  certain  aum  in  dollars,  which  was  accepted 
by  the  city,  the  acceptance  statins  that  it  was 
to  be  payable  in  dtj  warrants,  it  is  not  nccea- 

llOtt 


sary  to  allege  that  payment  was  demanded  and 
refused,  as  payment  is  a  matter  of  defense. 

Id. 

4.  Prayer  for  an  injunction  against  refusing 
the  use  of  a  right  of  way  of  a  railroad  company 
is  a  prayer  for  all  that  is  necessary  to  secure 
practically  the  specific  performance  of  the 
agreement  by  which  such  right  of  way  is  given. 
Joy  V.  St.  Louis,  843 

5.  Statutes  of  limitation,  to  be  available  as  a 
defense,  must  be  specially  pleaded.  Oormlejf 
V.  Bunyan,  10b6 

6.  A  misnomer,  or  mere  mistake,  in  the 
name  of  a  corporation  plaintiff,  which  does 
not  affect  its  capacity  to  sue  in  the  right  name, 
is  pleadable  in  abatement  only,  and  Is  waived 
by  pleading  to  the  merits.  Baltimore  <fc  P.  R. 
Co.  V.  Fifth  Baptist  Church,  7M 

7.  Whether  or  not  the  design  in  a  patent  is 
new  is  a  question  of  fact,  not  to  be  dctermiopil 
upon  demurrer  to  the  bill,  but  one  wliicb  should 
be  raised  by  answer  and  settled  by  pn>ptr 
proofs.  New  York  Belting  dt  P,  Co.  v.  3*  ic 
Jersey  Car  Spring  cfe  B,  Co.  741 

8.  Pleading  a  former  judgment  anainst  de- 
fendant does  not  estop  him  from  claiminjj  be- 
Jurc  the  uiastcT  to  whom  the  annmnt  due  wa^ 
referred,  that  the  plaintiff  had  been  partl\  p:iid 
the  amount  of  the  former  judgment.  New  (Jr- 
kanss,  ]\hitney,  1102 

9.  In  an  action  for  damages  for  infringe- 
ment of  letters  patent,  want  of  patentability  is 
a  defense,  though  not  set  up  in  an  answer  or 
plea.    May  v.  Juneau  County,  729 

10.  A  cross-bill  may  assert  rights  to  the  prr>p- 
erty  different  from  those  allowed  in  the  orijfi- 
nal  bill,  and  claim  an  affirmative  decree  In 
favor  of  the  complainant  filing  it.  Morgan's 
L,  d'  T.  B.  &  Steamship  Co.  v.  Tetas  C.  B  Co. 

635 

11.  A  delay  in  filing  a  cross-bill  is  within  the 
discretion  of  the  court,  which  can  direct  it  to 
be  filed  even  at  the  hearing.  Id. 

12.  The  trial  court  may  allow  a  technical 
variance  l)etween  the  pleadings  and  proofs  to 
be  cured  by  an  amendment  not  introducinfrany 
other  cause  of  action  or  affecting  the  merits  of 
the  case  between  the  parties.  Goriniey  v.  Ban- 
yan, lUdO 

PLEDGE   AND    COLLATERAL   SE- 
CURITY.    See  also  Banks  and  Bank 

INQ,  8. 

1.  It  is  required,  in  order  to  create  a  pledge, 
not  only  that  delivery  sliould  iccump^y  the 
private  writing,  but  that  the  msirumentitself 
should  exhibit  the  nature  and  extent  of  the 
rights  and  obligations  of  the  contracting  paTtt<^ 
reciprocally.    Freiburg  v.  Dreyfus^  206 

2.  Where  notes  given  for  money  loaned  coo- 
tain  the  statement  that  they  are  each  secured 
by  a  pledge  of  certain  warehouse  receipts  for 
goods  in  store,  and  authorize  a  sale  thereof  to 
pav  the  notes,  the  delivery  of  the  receipts  is  a 
delivery  of  the  property,  and  the  transacdon 
constitutes  a  pledge,  within  the  law  of  Lot*' 
ana.  A 

8.  Although  a  pledgor  derived  hb  title  (fuiu 
one  who  was  insolvent,  bj  a  transfer  wbich 
was  subject  to  be  set  aside  or  his  oeditofs  bat 


Police — Public  Laniml 


.^^^^^^^  between  the  parties,  yet  until  it  was 
T^A^l  fside  the  pledgor  could  create  a  valid 

*•  ^^ere  a  person  accepts,  for  tbe  benefit  of 
"*  j™'T^'arion.  drafis  drawn  on  him  by  it,  and 
receives  from  the  corporation  goods  as  security 
4i^aii38t  hiB  acceptances,  a  person  to  whom  tbe 
«ocej>(ance8  are  subsequently  transferred  by 
toe  corporation  cannot  take  the  goods  from  the 
^^^Gf^OT  Uis  vendee,  without  cSschargmg  his 
•opligafions  on  the  acceptances.  ifew  York 
l^ourih  J^at^   .Bank  v.  American  MUU  Go,     655 


The  commissioners  of  the  District  of  Co- 
lumbia have  power  to  remove  a  police  officer 
-w  uhout  cb  ar^es,  notice,  or  hearing.  Eeklofy. 
District  of  f^cklztmbia,  120 


1 .  Govern  meat  may  prohibit  polygamy,  even 

'if  the  n^'Ut  to  indulge  m  il  is  claimed  on  the 

jxroundof    a  religious  belief.     Church  of  Jesus 

Christ  of  Z:.    x>.   ^.  V.  V7itifd  States,  478 

^•u?^*^*^'^'^*y  18  not.  within  the  language  of 
Utah  code  Oiv.  Proc.  §  1156,  a  crime  commit- 
ted by  tbe  liusl>aud  against  the  wife.  Bassett 
V.  United  Stctt^s  762 


!E.     See  also  Assumpsit,  2. 

!•  ^^^'^^^j^ly  depositing  in  the  mails  an  ob- 
<scene  lPj*;er  enclosed  in  an  en  \  elope  or  wrapper 
iipon  wtiK'U  tliere  is  nothing  but  the  name  and 
address   or     tlie  person   to  whom   the  letter  is 
written  is  not  an  offense  within  the  Act  of  Con- 
gress or   July   12,   1876,   chap.  186.      Umicd 
States  y.  C'/^^i^  117 

^T  '*'^®^!?'^»"d  "cash,"  in  the  Act  of  Congress 

-of  June  17,   1^78,  chap.  259,  ^  1,  forbidding  a 

postmaster  to  sell  or  dispose  of  prstage  stamps 

-f  xcept  lor  Cash,  means  ready  money  or  money 

iij  hand.      ^  ^^^^  ^^  credit  is  not  a  sale  forcasli. 

rmUserv.    tTnited  Stales,  514 

8.  A  letter  written  and  sent  from  New  York 

-to  a  postaiaster  in  Connecticut,  asking  him  to 

put  postage  stamps  ou  circulars  and  send  them 

-out.  at  the   j.^te  of  fifty  to  one  hundred  daily; 

and  pronaisiug  him  that,  if  he  would  do  so,  the 

writer  of   the  letter  would  remit  to  him  the 

price  of  the  stamps,  was  a  tender  of  a  contract 

for  the  payment  of  money  to  induce  him  to 

-*cn  post  aire  stamps  for  credit,  in  violation  of 

o  eJi?J^^^l  duty,  contrary  to  U.  ».  Rev.  Stat. 

^  An  offer  of  a  contract  to  pay  money  to  a 
postmaster  for  an  unlawful  sale  by  him  of  post- 
age statnpa  on  credit  is  not  the  less  within  the 
filatute  because  bis  commission  on  the  sale  would 
"®  ^o  greater  than  upon  a  lawful  sale  for  cash. 

Id. 

«9  K  ^^ere  an  original  mail  contract  was  for  a 
nf-rf  **  schedule,  the  fact  that  the  contractor 
i^riormed  the  service  on  a  schedule  of  43  hours 
^,**JJl?»Uer  of  private  enterprise  is  not  incon- 
tak^  RA^'^^  his  sworn  statement  -'that  it  will 
form  IvP®^  ceJit  more  men  and  horses  to  per- 
from  fto  u  "*^^  service  on  a  reduced  schedule 
ihoura  4^  ^^."^  to  43  hours  in  summer  and  50 

''^^n  hllVl?^®*--"    He  could  at  «°y  l*"®/^*'^" 
'^^^  ii-bour  schedule  and  adopt  the  e2-hour 


schedule  named  in  his  contxact.     United  Statew 
V.  Voorfues,  258 

PRESIDEirr.    Bee  also  Cocbto-Martial, 
1. 

The  President  has  power  to  protect  a  judge 
of  a  court  of  the  United  States,  who,  while  in 
the  discharge  of  the  duties  of  his  office,  is 
threatened  with  personal  violence  or  death. 
Ounningfiam  v.  Neagle,  52 

PRINCIPAIi  AND  AGENT. 

Strict  compliance  with  the  instructions  of  a 
principal  by  the  agent  is  a  condiiion  of  e:£em|> 
tion  of  tbe  agent  from  liability.  Loss  from  diii- 
regard  thereof  must  be  borne  by  the  agi'iu, 
unless  he  establishes  that  the  disregard  had  no 
connection  with  the  loss,  and  that  ii  would  cer- 
tainly have  followed  whether  the  instruct  ujc 3 
were  obeyed  or  disregarded."  Bank  of  British 
North  America  v.  Cooper^  759 

PRIVATE   liAND  CLAIMS.    See  £vi- 

DENCB,  13. 

PROHIBITION. 

The  Supreme  Court  of  the  United  States  has 
jurisdiction,  under  U.  S.  Rev.  Stat.  §  (fei^,  to 
proceed,  by  way  of  prohibition,  iu  respect  to 
the  District  Court  of  the  United  States  for  the 
District  of  Alaska.     Ex  parte  Cooper,  0i;3 

PROXIMATE  CAUSE.    See  Ixsuiiance, 
15. 

PUBLIC  LANDS.    See  also  Boundaries, 
8,  4;  C0DKT8,  30;  Indiaub,  1;  Minks,  1. 

1.  Thp  government  of  the  United  Stales, 
having  issued  a  patent,  cannot,  by  the  author- 
ity of  its  own  otHcers,  invalidate  that  patent 
by  the  issuing  of  a  second  one  for  the  same 
property.  Iron  Silver  Min.  Co.  v.  Campbell^  IHj 

2.  One  who  has  obtained  a  patent  from  the 
government  cannot  he  called  to  answer  in  re- 
gard to  that  patent  before  the  officers  of  the 
land  department.  The  only  way  in  which  his 
title  can  be  imi>eachcd  is  by  suit.  id. 

8.  Corporations  are  associations  of  persons, 
within  the  meaning  of  and  subject  to  the  re- 
strictions as  to  acquiring  public  lands  imposed 
by  U.  S.  Rev.  Stat.  §1  2847^  2350.  United 
States  V.  THnidad  Coal  di  C.  Co,  6-10 

4  A  corporation  which  has  violated  a  public 
statute  in  obtaining  public  lands  can  be  re- 
quired  to  surrender  them  before  it  has  beeu  re- 
imbursed  the  amount  expended  by  it  in  procur- 
ing  the  legal  title.  Id, 

5  Where  members  of  a  corporation  and  its 
employees  were  its  agents  in  obtaining  trom 
the  ifovernment  for  it  coal  lands  that  conld  not 
riffhlfully  have  been  entered  in  its  own  name, 
8iu:h  lands  were  fraudulently  obtained,  and  the 
natents  therefor  may  be  set  aside  as  void,  in  a 
Juit  for  that  purpose  by  the  United  States.    Id, 

A  BaUroad  grants  by  Congress  ot  lands  arc 
irrftnts  in  prcBsenti,  and  take  effect  upon  the 
Actions  of  the  land  when  the  road  is  definitely 
in/*ated,  by  relation,  as  of  the  date  of  the  grant. 


Public  Lauds. 


7.  UDder  the  Act  of  Congress  of  1857  grant- 
ing lands  to  the  Territory  of  Minnesota  to  aid 
in  the  construction  of  railroads,  lands  which  at 
the  date  of  said  Act  were  in  said  Territory  and 
of  the  character  and  within  the  limits  pre- 
scribed by  the  Act  were  granted  by  said  Act, 
although  they  lie  outside  of  the  limits  of  the 
afterward  created  State  of  Minnesota  and  in 
the  State  of  North  Dakota.  JBL  Paul,  M.  d: 
M.  R  Co,  T.  Fhelpa,  767 

8.  A  Territorial  corporation  under  congres- 
sional authority  may  construct  a  railroad  in 
such  Territory  and  obtain  its  full  quota  of 
lauds,  even  though  a  part  of  the  Territory  em- 
bracing the  granted  lands  should  afterwards 
become  a  State.  Id, 

9.  An  official  township  plat  prepared  by  the 
surveyor-general  in  triplicate  in  1864,  and  cer- 
tified by  the  surreyor-general,  one  of  which 
was  returned  to  the  general  land  office  and  one 
filed  in  the  local  land  office,  upon  which  certain 
lands  were  represented  as  swamp,  is  a  sufficient 
basis  in  that  respect  for  a  patent  of  California 
conveying  such  lands  to  a  purchaser.  Tubbs 
T.  Wil/unt,  887 

10.  The  Act  of  Congress  of  1866  did  not  re- 
quire approval  by  the  commissioner  of  the 
general  land  office  of  township  plats  in  Cali- 
fornia which  had  then  been  made  and  approved 
by  the  surveyor  general  of  the  United  States 
for  California;  and  until  April  17,  1879,  it  was 
not  the  practice  of  the  land  department  to  re- 
quire any  specific  approval  by  the  commis- 
sioner of  the  surveys  or  plats  of  townships 
made  by  the  surveyor-general,  but  they  became 
effective  when  filed  by  that  officer.  Id, 

11.  By  Act  of  Congress  July  28,  1866,  the 
provisions  of  the  Act  of  1850  for  the  identifi- 
cation of  the  swamp  lands  in  California  were 
changed;  and  where  township  plats  were  made 
and  approved  it  was  made  the  duty  of  the 
commissioner  of  the  general  land  office  to  certi- 
fy over  to  that  State  as  swamp  all  the-lands  rep- 
resented  as  such  upon  such  approved  plats.  Ja, 

12.  The  Swamp-Land  Act  of  Sept.  28, 
1850,  imi)orted  a  present  errant  to  the  States; 
and  the  title  to  the  lands  passed  to  the  State  at 
once,  their  identification  to  be  made  by  the 
Secretary  of  the  Interior,  but  when  identified 
the  title  to  relate  back  to  the  date  of  the  Act^ 

Id, 

• 

18.  The  duty  of  the  commissioner  of  the 
general  land  office  of  the  United  States,  under 
Act  of  Congress  July  28, 1866,  to  certify  over  to 
the  State  of  California  tne  lands  represented  as 
swamp  on  a  township  plat  approved  by  the 
surveyor-general  of  the  United  States  for  Cali- 
fornia, was  ministeria' .  and  he  could  not  defeat 
the  title  of  the  State  ly  withholding  such  cer- 
tificate. Id, 

14.  The  title  to  swamp  and  overflowed  lands 
passed  bv  the  Act  of  Congress  of  1850  (9  Stat. 
519)  to  the  State  of  California,  althouidi  they 
were  not  listed  to  the  State  or  patented'by  the 
United  States.  Irwin  t.  San  Franeitoo  8av, 
Union,  540 

15.  Land  represented  upon  the  approved 
township  snrvey  and  plat,  as  swamp  and  over- 
flowed land,  within  the  meaning  of  Act  of 
Congress  July  28, 1866,  was,  under  §  4,  d.  1, 
ccmflrmed  to  the  State  without  any  oertiflcation 

lies 


thereof  by  the  commissioner  of  the  general  land 
office,  after  one  year  from  the  date  of  the  Act 
Heath  V.  WaUaee,  1068 

16.  No  lands  should  be  considered  as  em- 
braced within  the  terms  "swamp  and  over- 
flowed/' in  the  Swamp-Land  Act,  §  4,  cl.  1,  by 
mere  implication,  simply  because  they  are 
described  in  other  term'j  which,  in  some  in- 
stances, might  be  equivalent  to  the  terms  pre- 
scribed by  the  Act  Id, 

17.  Reference  to  the  plat,  together  with  the 
field  and  description  notes  of  the  survey,  should 
determine  whether  or  not  the  land  will  enure 
to  the  State  and  be  confirmed  by  virtue  of  Act 
of  Congress  1866,  §  4,  cl.  1.  Id, 

18.  The  decisions  of  the  land  department 
upon  matters  of  fact, — e,  ^..  asto  what  lands  are 
swamped  and  overflowed, — within  its  jurisdic- 
tion, are,  in  the  absence  of  fraud  or  imposition, 
conclusive  and  binding  on  the  courts.  id. 

19.  The  term  "overflowed,"  as  used  in  the 
Swamp-Land  Act,  has  reference  to  those  lands 
which  are  overflowed  and  will  remain  so  wiih- 
out  reclamation  or  drainage;  while  the  term 
"subject  to  periodical  overflow"  has  reference 
to  a  condition  which  may  or  may  not  exist,  and 
which,  when  it  does  exist,  is  of  a  temporary 
character.  Lands  of  the  latter  class  are  not 
necessarily  within  the  swamp-land  grant  Id, 

20.  Surveys  and  plats  made  by  a  county  sur- 
veyor on  application  of  a  person  to  purchase  a 
tract  of  land  are  not  the  segregation  surveys 
referred  to  in  the  Act  of  Congresa  July  2.3, 
1866,  g  4,  cl.  2.  Id, 

21.  The  confirmation  of  the  claim  of  (he  city 
of  San  Francisco,  as  successor  of  the  pueblo, 
to  lands  within  its  limits,  necessarily  took 
effect  upon  its  title  as  it  existed  at  the  acquisi- 
tion of  the  country;  and  the  interest  of  the  city 
or  those  claiming  under  it  is  not  affected  by 
the  swamp-land  grant  San  FrancUoo  City  3t 
County  V.  Le  Bay,  100^ 

22.  The  trust  upon  which  the  dty  of  San 
Francisco  held  the  municipal  lands  it  had  ac- 
quired as  successor  of  the  Mexican  pueblo  was 
a  public  and  municipal  trust,  to  be  exercised 
chiefly  in  the  distribution  of  the  lands  to  occu- 
pants and  settlers,  and  in  the  use  of  the  re> 
mainder  for  the  public  purposes  of  the  dty. 
The  Van  Ness  Ordinance  was  to  settle  and  quiec 
title  to  such  lands,  and  was  confirmed  by  leei»- 
laUve  Act  of  the  State.  /</. 

*28.  Those  who  continued  in  possession  of 
the  lands  in  San  Francisco  claimed  by  it  as. 
successor  of  a  Mexican  pueblo  of  that  name, 
for  the  period  required  bv  the  Van  Ness  Ordi- 
nance, so  as  to  have  the  benefit  of  the  transfer 
it  made,  acquired  as  complete  title  as  the  city 
could  convey  under  that  ordinance  and  the 
confirmatory  legislation  of  the  State  and  of  the 
United  SUtes.  Id, 

24.  The  theory  and  poHcr  of  the  homestead 
law  is  that  the  homestead  snail  be  for  the  ex- 
clusive benefit  of  the  homesteader.  The  home- 
stead right  cannot  be  perfected  in  case  of 
alienation,  or  contract  for  alleoation,  withool 
perjury  by  him.    Andenon  v.  CmHein$,     S72 

25.  The  power  given  by  Ad  of  Oongreas 
June  16, 1880,  to  the  Secretary  of  the  Interior 
to  approve  erf  the  sdectkm  of  pabtte  laiid» 

IM.  U<.  It7. 118  C.  {L 


FuKOTUATiOH— BaoBrnauL 


made  by  the  State  authoritfes  under  that  Act, 
authorizes  him  in  his  discretion  to  refuse  to 
approve  of  such  selection,  and  to  hold  the 
title  in  the  jjeneral  government,  where  there  are 
prior  equities  to  be  protected.  WiUia/ms  y. 
Vnited  States,  1026 

26.  The  United  States  may  bring  suit  for  the 
cnucellation  and  surrender  of  a  coutract  where- 
by ibe  State  of  Nevada  attempted  to  transfer 
title  to  public  lands  to  which  it  had  no  title 
because  they  were  improperly  certified  to  it 
under  Act  of  Congress  June  lo,  1880.  id 

PUNCTUATION.    See  Co»tiiaot4,  88. 

QUJETING     TITLE.      See.  Oloud   or 

TrTLB. 

RAILROADS.  See  also  Coktraotb,  21, 
22;  COBFOSATIONS,  8;  CoyBHAHT,  8; 
Easbacbnts;  Mortoaob.  8;  Public 
Lands,  G-8;  RsomyEBS,  9, 

1.  The  Obligation  of  one  of  contractinff  rail- 
roads to  fulfilfthe  duties  of  its  charter  by  build- 
ing the  unbuilt  part  of  its  road  is  inconsistent 
with  a  contract  for  a  long  time — such  as  twenty 
years— by  which  it  bound  itself  to  deliver  aU 
lis  freight  and  passengers  over  that  part  of  its 
road  to  another  company.  IMa  Mainea  db  Ft, 
D.  R.  Co.  y.  Wabaih,  8t,  L.  dk  P.  R.  Oo.        248 

2.  Under  the  Thurman  Act  of  May  7, 1878, 
in  order  to  ascertain  the  net  earnings  of  a  rail- 
road company  mentioned  therein,  and  the  per 
cent  thereof  due  the  government,  expenditures 
for  the  permanent  improvement  of  the  com- 
pany's property — such  as  betterments  and  im- 
provements on  the  road,  its  buildings  and 
equipments,  which  permanently  increased  them 
in  value — ^are  not  to  be  deducted  from  the  gross 
receipts;  only  the  necessary  expenses  of  operatr 
ing  the  road  and  keeping  the  same  in  repair  are 
to  be  deducted.  United  States  y.  OentraiP.B. 
Co.  805 

8.  The  Ohio  Act  of  April  9,  1880,  which 
attempts  to  authorize  any  township  having  a 
certain  population  to  build  a  railroad,  and 
winch  was  passed  contemporaneously  with 
other  similar  Acts,  all  general  in  form  but  spe- 
cial in  fact,  necessarily  applying  to  townshipa 
along  the  line  of  a  projected  railroad,  is  in  vio- 
lation of  Ohio  Const,  art.  8,  %  6,  prohibiting 
tiie  General  Assembly  from  authorizing  any 
township,  county,  etc.,  to  become  a  stockholder 
in,  or  to  raise  money  for,  or  loan  its  credit 
to.  any  company,  oorporation,  or  association. 
Fteaeant  Tiop.  y.  .Mna  L.  In*,  Co.  864 

REAL  PROPERTY.    See  also  Watkbs 

AND  WATEBOOimfiBB,  0,  7. 

1.  In  Illinois  an  unrecorded  deed  will  psss 
the  title,  except  aa  to  creditors  and  subsequent 
purchasers  without  notice.  Mantfeld  y.  JSlx- 
eeUiar  Refinery  Co.  162 

2.  In  niinoia  a  quitclaim  deed  is  effectual  to 
transfer  title  to  land:  and  the  prior  recording 
of  sach  deed  will  give  it  a  preference  over  one 
previously  execufid,  but  which  waa  8ub«- 
quently  recorded. 

8.  The  recording  of  a  trust  d^^ 
of  its  existenoe  to  8ub8equ<»*~ 


equity  of  redemption,  and  of  what  may  be 
done  in  pursuance  of  the  deed;  and  they  ar» 
bound  to  takenoUoe  of  proceedings  thereun- 
der. Id, 

RECEIVERS.    See  alao  Ooubts.  25. 

1.  Consideration  of  the  public  interests  it 
controlling  upon  a  court  of  equity,  when  a 
public  means  of  transportation,  such  as  a  rail- 
road, comes  into  the  possession  and  under  the 
dominion  of  the  court.    Joy  v.  St.  Louie,    848 

d.  The  appointment  of  a  receiver  does  not 
vest  in  the  court  absolute  control  over  the  prop- 
erty, or  general  authority  to  displace  vested 
contract  uens.  Kneeland  v.  Amenean  Loan  db 
T.  Oo,  870 

8.  The  appointment  of  a  receiver  does  not 
change  the  title  or  right  of  possession  of  the 
property,  but  puts  it  Into  his  custody  for  the 
benefit  of  the  party  ultimately  entitled.  Union 
ma.  Bank  v.  Bank  ojf  Eaneae  City,  841 

4.  If  a  court  appoint  a  receiver  of  railroad 
property,  it  may  contract  debts  necessary  for 
the  operation  of  the  road,  either  for  labor,  sup- 
plies, or  rentals,  and  make  such  expenses  a 
prior  lien  on  the  property  itself.  Kneeland  v. 
American  Loan  dt  T.  Oo,  879 

6.  Rentals  of  rolling-stock  of  a  railroad  com- 
pany, while  in  the  bands  of  a  receiver  appointed 
in  a  suit  by  a  Judgment  creditor,  are  not  en- 
titled to  priority  in  payment  over  debts  secured 
by  first  mortgage,  out  of  the  proceeds  of  a  fore- 
closure sale  of  the  property  of  an  insolvent 
railroad  corporation  on  the  prior  mortgage.   Id, 

6.  The  rental  value  of  rolling-stock,  while 
it  is  in  the  hands  of  a  receiver  appointed  at  the 
instance  of  a  mortgagee  in  a  suit  to  foreclose 
the  mortgage,  and  used  by  such  receiver  in 
operating  the  road,  is  properly  allowed  as  a 
prior  claim  to  the  mortgage  indebtedness.    Id, 

7.  The  rental  of  rolling-stock  used  by  a  re- 
ceiver should  be  fixed,  not  at  actual  milage, 
but  at  reasonable  value,  irrespective  of  the 
amount  of  actual  use,  and  not  diminished  by 
the  fact  that  more  was  ti^en  possession  of  than 
was  actually  needed.  Id, 

8.  Where  one  advances  money  which  is  ap- 
plied to  pay  the  operating  expenses  of  a  rail- 
road and  to  keep  it  running,  he  is  not  entitled 
to  a  preference  in  payment  out  of  the  proceeds 
of  a  foreclosure  safe  on  a  prior  mortgage  of  the 
road,  over  the  prior-mortgage  bondholders,  al- 
though the  earnings  of  the  road  were  applied 
to  the  payment  of  the  interest  on  the  bonds. 
This  is  especially  so  where  the  money  advanced 
was  simply  a  {ban.  Morgan'e  L.  d  T.  R,  db 
Steamship  (h,  v.  TexoM  O.  R.  Co,  625 

».  Where  two  railroad  companies  had  ♦* 
same  flacal  agent,  who  received  the  '^' 
of  both,  from  which  payments  w 
each,  an  account  being  >ep* 
balance  of  such  accov^^ 
pany  is  i^o^  enti*' 
Kom  the  pr'^' 
mortfi^*" 
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fioecialpurposes.     Louisville,  E.  d  St.  L.  R 
Co,  V.  Wilson,  1023 

11.  Where  a  receiver  has  not  paid  a  claim 
which  it  is  alleged  comes  within  an  order  re- 
quiring him  to  pay  it.  and  the  question  is  pre- 
sented to  the  court  as  to  the  liability  of  the 
property  for  the  claim,  the  court  is  not  fore- 
•closed  by  the  order,  but  may  determine  the 
•extent  of  liability  of  the  property  to  such 
-claim,  and  what  its  rights  of  priority  are.    Id. 

12.  Expenses  incurred  by  a  debtor  in  carry- 
ing into  effect  a  scheme  which  he  believes  will 
•enable  him  to  pay  its  interest  to  security-hold- 
•ers,  but  which,  in  fact,  does  not  accomplish 
such  result,  cannot  be  charged  to  their  re- 
ceiver. Id, 

18.  Services  rendered  at  the  instance  of  a 
railroad  company  to  preserve  control  of  that 
portion  of  its  road  not  covered  by  a  flfrst  lien 
•cannot  be  considered  as  services  to  the  holders 
■of  bonds  secured  by  that  lien«  so  as  to  be  en- 
titled to  be  paid  by  the  receiver.  Id. 

REFORMATION    OF    INSTRU- 
MENTS.   See  Iksubakcb,  2. 

RELIGIOUS     SOCIETIES.     See    also 
Chabttablr  Uses.  4. 

1.  Congress  has  power  to  revoke  the  charter 
of  the  Cburch  of  Jesus  Christ  of  Latter- Day 
Saints  in  the  Territory  of  Utah;  and  Congress 
and  the  courts  have  the  power  to  cause  the 
property  of  the  said  corporation  to  be  seized 
and  taken  possession  of  and  held  for  final  prop- 
er d  is|)Osition.  Church  of  Jesus  Christ  of  L.  V. 
8.  V.  Vnited  States,  478 

2.  Act  of  Confess  of  July  1.  1862  (U.  S. 
Rt'v.  Stat.  §  1890),  limiting  the  amount  of  real 
^stiite  which  could  be  held  by  a  reli^ous  cor- 
jxTation  in  a  Teriilory.  and  forfeiting  to  the 
tniled  States  real  estate  held  contrary  thereto, 
was  a  valid  exercise  of  congressional  power;  and 
its  prohibition  cannot  be  evaded  by  putting  the 
property  of  the  corporation  into  the  hands  of 
trustees.  Id. 

REMOVAL  OF  CAUSES. 

1.  Application  to  remove  a  cause  from  a 
state  to  a  federal  court  must  be  made  at  or  be- 
fore the  time  when  the  plea  therein  is  due:  and 
the  time  for  removal  cannot  be  extended  be- 
en use  plaintiff  does  not  take  advantage  of  his 
ri;cht  to  take  judgment  by  default  Kansas 
City,  Ft.8.  d  M.  H.  Co.  Y.tkiughtry,  968 

2.  Issues  of  fact  raised  upon  petitions  for  re- 
moval of  causes  from  a  state  court  must  be 
tried  in  the  circuit  court  of  the  United  States. 

Td. 

8.  In  order  to  remove  to  the  circuit  court  a 
•case  from  a  state  court,  on  account  of  preju- 
dice or  local  influence^  the  circuit  court  must  be 
legally  satisfied  of  the  truth  of  the  allegation 
that,  from  prejudice  or  local  influence,  the  de- 
fendant will  not  be  able  to  obtain  justice  in  the 
state  court.  A  formal  affidavit  of  mere  beUef 
is  not  Boffldent  The  petition  for  removal 
•hould  state  facts  and  be  verified,  and  the  court 
may  require  further  proof.  Bx  parti  Penntyl- 
^wnia  Cd.  790 
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4.  In  order  to  give  the  circuit  court  Jnrisdio- 
tion,  under  the  Act  of  1887,  the  matter  in  dis- 
pute must  exceed  the  sum  or  value  of  $2,000. 
m  cases  sought  to  be  removed  from  a  state 
court  on  aiccoimt  of  prejudice  or  local  influ- 
ence, as  well  as  in  other  cases.  Id. 

5.  A  judgment  of  the  circuit  court  remand- 
ing a  cause  to  the  state  court  is  final  and  con- 
clusive, under  Act  of  Aug.  18.  1888  (25 
8tat.  485),  and  has  the  effect  of  taking  away 
the  remedy  by  mandamus  to  compel  the  former 
court  to  take  jurisdiction,  as  well  as  that  of  a  p- 
peal  and  writ  of  error.  M. 

6.  An  action  brought  in  a  state  court  to  de- 
clare invalid  a  whole  issue  of  county  bonds, 
asking  that  notice  be  given  to  the  unknown 
bondholders,  is  against  all  the  bondholders,  and 
is  not  susceptible  of  division  to  permit  two  of 
them  who  are  nonresidents  of  the  State  to  re- 
move the  cause  to  the  United  States  circuit 
court,  although  two  resident  bondholders  de- 
cline to  resist  the  plaintiffs'  claim,  and  answer 
that  they  have  no  defense.  Brown  v.  Trous- 
dale, 987 

7.  That  a  defendant  who  removes  a  cause 
from  a  state  court  to  the  circuit  court  of  the 
United  States  is  described  in  other  proceedings 
as  residing  in  Massachusetts  does  not  prevent 
his  showing  in  the  removal  proceedings  that  be 
is  a  citizen  of  New  Hampshire.  B^noldt  v. 
Adden,  860 

8.  A  proceeding,  not  In  a  court  of  justice, 
but  carried  on  by  executive  officers  in  the  exer- 
cise of  their  proper  functions, — as,  in  the  val- 
uation of  property  for  the  just  distribution  of 
taxes  or  assessments, — is  purely  administrative 
in  its  character,  and  cannot  in  any  just  sense 
be  called  a  suit  for  purpose  of  removal;  nor 
can  an  appeal  in  such  a  case,  to  a  board  of  as- 
sessors or  commissioners  having  no  judicial 
powers,  and  only  authorized  to  determine 
questions  of  quantity,  proportion,  and  value, 
be  called  a  suit  within  the  meaning  of  the  law 
as  to  removal  of  causes,  although  such  an  ap- 
peal may  become  a  suit  if  made  to  a  court  or 
tribunal  having  power  to  determine  questions 
of  law  and  fact,  either  with  or  without  a  jury, 
and  there  are  parties  litigant  to  contest  the  case 
on  the  one  side  and  the  other.  Upsliur  County 
V,  Rich,  190 

0.  An  appeal  from  an  assessment  of  property 
for  taxation  is  not  a  suit,  within  the  meanin^c 
of  the  law  authorizing  the  removal  of  causes 
from  a  state  court  to  uie  circuit  court  of  the 
United  States.  M 

10.  A  suit  affainst  a  State  as  well  as  a  county 
is  not  within  the  categorv  of  removable  cases. 
A  State  is  not  a  citizen,  u  a  oonntj  it.         Id. 

REVIEW. 

Bills  for  review  for  errors  apparent  of  record 
must  ordinarily  be  brought  within  the  time 
limited  by  statute  for  taking  an  M>peal  from 
the  decrees  sought  to  be  reviewed.  Otnttol 
Truet  Co.  t.  Grant  LowmoHm  Wmrlm.  97 
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SALE.    See  also  Bahkbuftot,  6. 

1.  A  contract  by  which  defendant  states  that 
iie  holds  certain  shares  of  stock  of  a  com- 
pany, which  "is  sold"  to  plaintiff,  "and  which, 
though  standing  in  my  name,  belongs  to  him, 
subject  to  a  payment  of  $8,000.  with  interest," 
is  not  a  contract  to  sell,  but  a  sale  with  reserva- 
tion of  security;  and  the  ownership,  equitable 
if  not  legal,  is  m  plaintiff.  BearcMey  y.  Beards- 
ley.  038 

2.  YHiere  the  buyer  of  goods  is  by  the  con- 
tract bound  to  do  anything  as  a  consideration , 
either  precedent  or  concurrent,  on  which  the 
passing  of  the  property  depends,  the  property 
will  not  pass  until  the  condition  be  lulfiUed, 
even  though  the  goods  may  have  been  actually 
delivered  into  the  possession  of  the  buyer.    IcL 

3.  A  writing  executed  by  one  to  another, 
stating  that  the  former  has  bought  of  the  lat- 
ter certain  high  wines  on  conditiOQ  that  he  can 
call  for  them  pn  a  day  named  or,  if  not  called 
for,  the  seller  has  the  privilege  of  delivering  on 
a  subsequent  day,  does  not  create  a  debt  in 
favor  of  the  seller  until  deliverv  or  offer  to  de- 
liver upon  condition  stated,  and  failure  to  pay. 
AiiieB  V.  Moir,  951 

SAN  FRANCISCO.    See  Attobnhyb,  1. 

SEAWORTHY.    See  Insubancb,  13,  14. 

SECRETARY  OF  THE  TREASURY. 

See  Mandamus,  5. 

SET-OFF  AND   COUNTERCIiAIIII. 

1.  The  claim  for  damages  sustained  by  the 
crantors  in  a  trust  deed,  for  a  wrongful  sale  of 
lands  under  the  same,  is  against  the  trustee 
who  made  the  sale;  and  such  damages  cannot 
be  pleaded  to  defeat  the  claim  of  tlie  holder  of 
the  note  secured  by  the  deed.  Qormley  v.  Bun- 
yan,  1086 

2.  In  Mississippi,  in  an  action  for  the  price 
of  land  sold,  the  purchaser  may  set  up  in  de- 
fepse  the  fact  that  the  vendor  defrauded  him 
by  false  representations  as  to  the  quantity, 
quality,  condition,  or  boundaries  of  the  land. 
iarrar  v.  Cliurehill,  *46 

SHIPPING.     See  also  Dahaoes.  4:  Inbub- 

ANCE,  17. 

1.  A  steam  vessel  is  bound  to  keep  out  of  the 
way  of  a  schooner,  and  if  a  collision  occurs 
the  steamer  must  be  held  wholly  responsible, 
unless  she  shows  a  fault  on  the  part  of  the 
schooner  which  contributed  to  the  collisioD,  or 
that  it  was  due  to  unavoidable  accident  The 
Ifacoochee  v.  Mo9eley»  087 

2  A  steamer  has  no  right  to  go  at  such  a 
rate  as  makes  it  dangerous  to  any  craft  which 
she  ought  to  see  ana  might  see.  Id, 

8.  Every  vessel  innst,  in  a  fog,  mist,  falling 
snow,  or  beavy  rainstorm,  go  at  a  moderate 
speed,  having  careful  regara  to  the  existing 
circumstances  and  conditions.  Id. 

4.  If  a  steamer,  after  passing  a  schooner  ir 
a  fog,  changes  her  course,  so  uiat  she  is  ^^^ 

to  encounter  the  schooner,  she  is  b^^ 
aerve  unosual  caution,  and  tn 
such  a  late  of  speed  that  -' 


standstill  before  she  should  collide  with  a  ves- 
sel which  ahe  should  see  through  the  fog.    Id 

5.  A  schooner  should  not  be  held  liable  for 
a  collision  in  a  fog,  because  she  had  only  one 
l€>okout,  where  the  absence  of  another  lookout 
did  not  contribute  to  the  collision.  Id, 

6.  Where  there  is  danger  of  a  collision  be- 
tween a  steamer  and  a  schooner,  it  is  the  pri- 
mary duty  of  the  schooner  to  keep  her  course; 
and  even  if  it  is  an  error  of  judgment  in  the 
schooner  to  hold  her  course  under  the  special 
circumstances  of  the  case,  it  is  not  a  fault,  be- 
ing an  act  resolved  upon  in  extremit,  and  a 
compliance  with  the  statute.  Id* 

7.  The  owner  of  one  half  the  legal  title  of  a 
steamboat,  who  is  the  master  in  possession,  and 
who  is  by  written  agreement  entitled  to  such 
possession  as  master,  is  not  liable  to  removal 
from  his  position  as  master.  Bea  v.  ^'^ 
Eclipse,  S6« 

8.  In  the  case  of  a  bill  of  lading,  as  well  as 
of  marine  insurance,  even  though  a  usage  to 
stop  at  a  port  out  of  the  vessel's  course  be  laot 
known  to  the  particular  shipper,  if  it  be  estab- 
lished as  a  general  usage,  such  a  stop  will  not 
be  a  deviation.    HosUtter  v.  Park,  608 

SLAVES.    See  Partnership,  6. 

SPECIFIC  PBRPORMANCB.  See  also 
Contracts,  16;  Courts,  32;  Execution, 
2. 

1.  If  a  contract  is  perpetual,  it  is  one  not  to 
be  enforced  in  equity:  for  under  a  decree  of 
specific  performance  the  court  would  assume 
an  endless  duty  inappropriate  to  its  functions. 
Texas  db  P.  B.  Co,  v.  Marshall,  385 

2.  The  court  is  not  bound  to  shut  its  eyes  to 
the  evident  character  of  the  transaction.  It 
will  never  lend  its  aid  to  carry  out  an  uncon- 
scionable bargain,  but  will  leave  the  party  to 
hir  .'emedy  at  law.     JencJcs  v.  Quidnick  Co.  200 

<5.  A  provision  for  the  use  of  a  right  of  way 
by  other  railroad  companies,  *'^or  such  fair  and 
equitable  compensation  .  .  .  as  may  be  agreed 
upon,"  may  be  specifically  enforced  by  a  court 
of  equity,  notwithstanding  tbe  clause  as  to 
agreement  of  the  parties,  since  it  may  be  deter- 
mined by  the  court  what  is  **fair  and  equita- 
ble."   Joy  V.  8t,  Louis,  843 

4.  There  is  no  lack  of  mutuality  in  a  con- 
tract bv  which  a  privilege  is  ^ven  for  a  con- 
sideration which  has  been  received,  because 
the  partv  entitled  to  the  privilege  cannot  be 
compelled  to  continue  in  its  enjoyment.        Id. 

5.  The  details  of  the  manner  of  the  use  of  a 
railroad  company's  right  of  way  by  anotlip' 
company  are  sufficiently  described  to  pe»" 
specific  performance  of  a  contrac* 

where  the  owner  of  the  road  i« 

the  absolute  and  sole  cor- 

running,  and  reguhi*^- 

of  the  time  tab^-" 

ihe  other  • 

certp'- 
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through  a  park  and  up  to  the  terminus  of  the 
line  in  a  city  will  not  prevent  a  specific  per- 
formance of  the  contract  between  the  owner  of 
the  line  and  the  park  commiasioDere,  provid- 
ing for  such  use  by  other  companies.  Jcy  v. 
m,  LtmiB,  848 

STATE. 

No  suit  or  proceedings  can  be  instituted  by 
any  holder  of  bonds  or  coupons,  against  a  State 
or'^ber  executive  officers,  to  control  them  in  the 
exercise  of  their  official  functions  as  agents  of 
the  State.    McQahey  v.  Virginia,  804 

STATUTE    OF    FRAUDS.     See    Ck>K- 

TRACTS,  15,  16. 

STATUTE    OF   UMITATIONa     See 

Limitation  of  Actions. 

STATUTES.    See  also  Eyidbkob.  18. 

1.  No  statute  will  be  construed  as  repealing 
a  prior  one,  unless  so  clearly  repugnant  thereto 
as  to  admit  of  no  other  reasonable  construction. 
Cape  V.  Cape,  882 

2.  The  construction  given  to  a  statute  by 
those  charged  with  the  execution  of  it  ought 
not  to  be  overruled  without  cogent  reasons. 
Heath  V.  WaUace,  1068 

8.  Where  a  statute  is  clear  and  free  from  all 
ambiguity,  the  letter  of  it  is  not  to  be  disre- 
gardS  in  favor  of  a  mere  presumption  as  to 
what  is  the  policy  of  the  government,  even 
thouirh  it  may  be  the  settled  practice  of  an  ex- 
ecutive department.  8t,  Paul,  M.  db  M.  B.  Co, 
V.  PhelpB,  767 

4.  A  regulation  of  a  department  cannot  re- 
peal a  statute;  and  a  departmental  construction 
of  a  statute  is  not  conclusive  or  bioding  upon 
the  courts,  unless  such  construction  has  been 
continuously  in  force  fof  a  lonff  time,  and  then 
only  when  the  statute  is  doubtlul  and  ambigu- 
ous.   M&ritt  V.  Cameron^  772 

5.  An  alleged  surrender  or  suspension,  In  a 
statute,  of  a  power  of  government  respecting 
any  matter  of  public  concern,  must  be  shown 
by  clear  and  unequivocal  language;  it  cannot 
be  inferred  from  any  inhibitions  upon  particu- 
lar officers  or  special  tribunals,  or  from  any 
doubtful  or  uncertain  expressions.  Wheeling 
d  B.  Bridge  Go.  v.  Wheding  Bridge  Co.      967 

6.  If  a  law  conferring  Jurisdiction  is  repealed, 
without  any  reservation  as  to  pending  cases,  all 
such  cases  fall  with  the  law.  Oumee  ▼.  Piatriek 
Oounttf,  601 

STREET  RAILWAYS.    See  ConrRAora. 
5;  Taxes,  4. 

SUBROGATION. 

In  Louisiana  one  who  recovers  tgalnsl  the 
possessor  of  land  may  compromise  and  settle 
with  him  and  discharge  him  personaUy,  and 
mav  on  such  settlement  be  subrogated  to  his 
right  of  action  against  his  warrantor,  and  may 
recover  against  the  latter.  New  Moan*  t. 
Whitnoff.  1102 

TAXEa 

1.  The  liabflitj  of  a  national  bank  for  a  tax* 
under  Act  of  OoDgiCM  Jane  80,  1864,  g  120. 

li;:s 


on  its  dividends,  depends  solely  upon  the  qnes 
tion  whether  dividends  were  in  fact  declared' 
due  and  payable  to  stockholdera.  Central  Ifat, 
BankY.  United  Btatee,  709 

2.  If  a  national  bank,  in  good  faith  and  by 
mistake,  made  a  declaration  of  dividends  when 
it  was  not  in  a  good  condition  to  do  so,  the 
mistake  cannot  be  corrected  by  the  courts  in 
an  action  brought  to  recover  a  tax  on  such 
dividends.  Id. 

3.  A  national  bank  has  no  right  to  omit  from, 
its  return  for  the  purposes  of  taxation,  required 
by  Act  of  Congress  June  80,  1864.  g  120.  a 
statement  of  the  sums  retained  by  it  for  the 
State  out  of  dividends  to  stockholders.         Id, 

4.  Under  Iowa  Code,  §  1000,  it  is  not  in  the 
power  of  a  city  in  Iowa  in  which  a  street  rail- 
way is  constructed,  by  any  contract  with  the 
companv  constructing  it,  to  deprive  the  Legis- 
lature o^  the  State  of  the  power  of  taxing  the 
company.  Sioux  City  Street  B.  Co.  v.  bioux 
City.  89S 

TERRITORIES. 

1 .  The  United  States  has  supreme  sovereignty 
over  a  Territory,  and  Congress  has  full  and 
complete  legislative  authority  over  Ita  people 
and  govern  men  t  Chwreh  cf  Jeeu$  Christ  of  L, 
D.  8.  V.  United  States,  47S 

2.  The  words  "except  the  Territories,"  in 
the  Act  of  Congress  of  1889  imposing  punish- 
ment for  carnally  knowing  a  female  under 
sixteen  years,  have  reference  exclusively  to 
Territories  which  have  been  erected  into  civil 
governments.  Oklahoma  is  not  of  this  class 
of  Territories.    Be  Lane,  210 

8.  The  distribution  of  estatea  of  deceased 
persons  and  the  right  of  succession  thereto  are 
matters  exclusively  of  state  cognizance,  and 
are  such  as  were  within  the  competence  of  the 
Territorial  Legislature  to  deal  with  as  it  saw 
fit,  in  the  absence  of  an  inhibition  by  Congress. 
Cope  V.  Cope,  882 

TOWNS.    See  Railboaim,  A 


1.  The  office  of  a  trademark  Is  to  point  out 
distinctivelv  the  origin  or  ownership  of  the 
article  to  which  it  is  affixed;  or,  in  other  words, 
to  give  notice  who  was  the  producer.  LaK- 
rente  Mfg,  Co.  v.  Tennessee  H^g.  Co,  907 

2.  An  exclusive  right  to  the  use  of  words, 
letters,  or  symbols  to  indicate  merelv  the  quality 
of  the  goods  to  which  they  are  affixed,  cannot 
be  acquired.  Id, 

A  If  the  primary  object  of  a  trademark  be 
to  indicate  origin  or  ownership,  the  mete  fact 
that  the  article  has  obtained  such  a  wide  sale 
that  it  has  also  become  indicative  of  quality  ia 
not  of  itself  sufficient  to  debar  the  owner  from 
protection  and  make  It  the  oommoo  propertr 
of  the  trade.  /J. 

A  The  letters  ''  LL  "  placed  upon  diectings, 
which  only  indicate  grade,  dass,  or  quality, 
and  not  origin,  ownership,  or  manufacturr, 
cannot  be  ufNield  as  a  trademark.  Id. 

A  The  use  by  defendant  of  ai|  important 
part  of  plaintiirs  labd,  in  audi  a  w^  and 

ISS,  116. 1t7,  m  U.  H. 
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voder  lodi  ebemnstaooet  as  to  amount  to  a 
false  representation,  and  an  intentional  and 
fraudulent  sale  of  its  goods  as  those  of  the 
plaintiff,  without  plaintiffs  consent  or  acqui- 
escence, constitutes  ground  for  relief.  Id. 

TREASURY  DEPARTMENT.     Bee 

Mandamus,  Q. 

TRESPASS.    See  OFncBBS,  1. 

TRIAL. 

1.  Under  Act  of  Oonffress  March  8,  1875, 
the  objeciion  to  the  Junsdiction  of  a  drcuit 
•court  by  a  denial  of  the  averment  of  citizen- 
ship may  be  taken  at  any  time.    AnderBon  y. 

WaU,  1078 

2.  Where  the  question  whether  the  defend- 
ant has  dulv  requested,  and  the  plaintiff  has 
unreasonably  rauised  to  submit  to,  such  an 
appraisal  and  awurd  as  a  policy  called  for,  do<4 
not  depend  in  any  degree  on  oral  testimony  or 
extrinsic  facts,  but  wholly  upon  the  construc- 
tion of  correspondence  in  writing  between  the 
parties,  the  question  is  one  of  Uw,  to  be  de- 
cided by  the  court.  HamiUon  t.  LiterpoU  d 
L,  dCf.  Ifu.  Co.  419 

8.  Where  the  only  witnesses  of  an  accident, 
whom  the  plaintiff  was  therefore  compelled  to 
call  and  who  testify a^inst  him, were  in  defend- 
fiDt's  employ  and  might  be  prejudiced  in  its 
favor,  the  question  how  far  they  were  so  biased 
U  of  no  weight,  and  does  not  require  submis- 
sion to  the  jury.  Theirs  being  the  only  testimo- 
ny on  tbe  point,  disbelief  of  their  testimony 
cannot  supply  a  want  of  proof.  Bunt  v.  Bi- 
4rra  Butte  Gold  Min.  Co.  1081 

4.  The  mere  receipt  of  a  bill  of  parcels  or 
bill  of  lading,  on  payment  of  money  or  deliv- 

'  €ry  of  goods,  is  not  necessarily  an  assent  that 
such  bill  states  the  whole  contract  between  tbe 
parties.  Whether  it  does  or  not  is  not  a  ques- 
tion of  law  for  the  court,  but  one  of  fact  for 
the  Jury.  Bank  of  British  North  America  v. 
Cooper,  759 

5.  Where  the  classification  of  articles  under 
tbe  Customs  Acts,  according  to  the  preponder- 
ance of  use  to  which  they  are  applied,  depends 
upon  the  evidence,  it  is  a  question  for  the  Jury. 
Bobertson  v.  OeUchlaeger,  744 

6.  As  a  general  rule  the  question  of  contrib- 
utory negligence  is  one  for  the  Jury,  under 
proper  instructions  by  the  court,  especially 
where  tbe  facts  are  in  dispute  and  tiie  evidence 
4n  relation  to  them  is  that  from  which  fair- 
minded  men  may  draw  different  inferences. 

Wiiehington  d  G.  R.  Co.  v.  McDade,       •    285 

7.  In  a  suit  for  infringement  of  a  patent,  the 
•question  of  anticipation  is  a  question  of  fact, 
find  is  exclusivdy  for  the  Jury  to  determine. 
HaineiY.  MeLaughlin,  290 

8.  The  questions  whether  a  patented  inven- 
1ion  is  one  of  a  primary  character,  and  whether 
ibe  patent  is  a  pioneer  patent,  and  whether,  on 
jfx  proper  construction  of  the  patent,  defendant's 
niachme  infringed  it, — are  for  the  Jury  to  de- 
4  ermine  on  the  evidence.  Boyer  v.  Schvltz 
Belting  Co.  214 

9.  Where  the  testimony  presents  matters  of 
fact  vital  to  tbe  controversy,  upon  which  the 
plaintiff  has  the  right  to    the     opinion    of 


the  Jury,  it  Is  error  for  the  court  to  withdraw 
the  case  from  the  Jury  and  direct  a  verdict  for 
defendant    BumU  v.  POit,  1009 

10.  In  an  action  to  recover  for  fraud  of  de- 
fendant by  which  assets  of  a  trust  company 
were  abstracted  and  lost,  evidence  which  tends 
to  show  that  defendant  knew  that  a  scheme  ex- 
isted by  which  the  funds  of  the  company  were 
to  be  withdrawn  wrongfully  from  its  control, 
and  that  he  lent  his  aid  thereto  for  large  con- 
sideration, is  sufficient  to  require  the  submission 
of  the  case  to  the  Jury,  although  the  exact  na- 
ture and  full  details  of  the  scheme  were  not 
communicated  to  him.  Id. 

11.  A  Judge  is  not  bound  to  adopt  the  cate- 
corical  language  which  counsel  choose  to  put 
into  his  mouth.  If  the  case  is  fairly  put  to  the 
Jury,  it  is  all  that  can  be  asked.  Ayir$  v.  Wat- 
son,  808 

12.  Where  the  Judge  expressed  an  opinion  to 
the  Jury  as  to  the  testimony  in  regard  to  a  par- 
ticular fact  as  applicable  to  the  issues,  but  said 
that  he  left  the  matter  whoUy  to  them  to  deter- 
mine, this  was  not  error.  Eainee  v.  McLaugh- 
Hn,  290 

18.  The  refusal  of  the  court  to  charge  upon 
an  abstract  question  in  relation  to  which  the 
plaintiff  has  introduced  no  evidence,  and  which 
therefore  is  not  before  it,  is  not  error.  Hot 
dpnnge  B.  Co.  y.  Williamson,  855 

14.  It  is  not  error  to  refuse  to  instruct  as  to 
an  absti'act  queston,  and  instructions  should 
not  be  given  upon  hypothetical  statements  of 
fact  of  which  tnere  is  no  evidence.  Haines  v. 
MeLaughlin,  290 

16.  It  was  not  error  to  refuse  to  grant  in- 
structions prayed  for  which  had  alre^y  been 
covered  by  the  instructions  which  the  court  bad 
given.     Washington  d  G.  B.  Co.  v.  MeDade, 

285 

16.  U.  8.  Rev.  Stat.  §  2980,  is  not  unconsti- 
tutional in  making  the  decision  of  the  apprais- 
ers of  imported  g^xls  final,  and  in  taking  away 
the  right  to  have  the  question  of  the  dutiable 
value  of  the  ffoods  passed  upon  by  a  Jury.  Auff- 
mordt  V.  Headen,  674 

TRUSTS.    See  also  Deed,  5;  Real  Pbop- 

EBTT,  8. 

1.  Tbe  law  requires  tbe  strictest  good  faith 
upon  the  part  of  one  occupying  a  relation  of 
confidence  to  another.     Wad»u>orth  v.  Adams, 

984 

2.  In  a  suit  in  equity  to  charge  defendant  as 
trustee  of  real  property  and  compel  a  convey- 
ance to  plaintiff,  where  there  is  doubt  as  to  the 
title  and  as  to  the  effect  of  an  award  by  com- 
missioners, and  as  to  the  ^opd  faith  of  all  the 
parties,  defendant  is  not  liable  to  account  for 
the  rental  value,  but  only  for  the  actual  re- 
ceipts.   Lawrence  v.  Beetor,    O  600 

411 8.  A  resulting  trust  to  one  who  pays  the  con- 
sideration for  an  estate,  to  which  title  is  taken 
in  the  name  of  another,  must  arise  at  the  time 
the  purchase  is  made,  and  the  whole  considera- 
tion must  be  paid  or  secured  at  the  time  of  or 
prior  to  such  purchase.    Dude  v.  Ford,    1091 

UNDUE  INFLUENCE.    See  Contraots, 

la 
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USURY. 

Id  niiDois  an  agreement,  made  after  Interest 
is  due,  to  make  it  a  principal  sum,  does  not  ren- 
der the  transaction  usurious;  but  where  a 
guardian  on  the  settlement  of  a  loan  allows 
interest  upon  interest,  and  there  was  no  con- 
tract that  the  creditor  should  receive  usurious 
interest,  the  remedy  is  to  correct  the  settle- 
ment, and  not  to  forfeit  the  interest  United 
8taUs  Mortg.  Co.  v,  Sperry,  969 

VENDOR  AND  PURCHASER. 

1.  Where  the  purchaser  of  a  tract  of  land 
personally  examined  the  land,  upon  request  of 
the  seller  s  agent  (who  informed  the  purchaser 
that  he  knew  nothing  personally  of  the  proper- 
ty) and  in  order  to  satisfy  himself  as  to  whether 
the  memorandum  furnished  by  the  agent  was 
correct.and  afterwards  accepted  the  proposition 
of  sale  and  received  a  deed  of  the  land,  that  the 
deed  conveys  a  less  quantity  of  cleared  land  than 
stated  in  the  agent's  memorandum  is  not  suffl- 
cieni  to  overtlSow  it.  Farrar  v.  Churchill,  246 

2.  The  terms  and  conditions  of  an  agree- 
ment which  is  a  link  in  a  chain  of  title  are 
binding,  irrespective  of  the  question  of  notice, 
upon  parties  whose  rights  are  based  solely 
upon  the  agreement.    Joy  v.  8t,  Louis,        848 

VENUE.    Bee  Action  ob  Burr,  14, 15. 

WAGES.    See  Rbceiyebs,  10. 

WATERS   AND    WATERCOURSES. 

See  also  Conflict  of  Laws,  9;  Dsbd,  2. 

1.  The  owner  in  fee  of  the  bed  of  a  river  or 
other  submerged  land  is  the  owner  of  any  bar, 
island,  or  dry  land  which  may  be  subsequent 
ly  formed  thereon.    St,  Louis  v.  Butz,        941 

2.  The  law  of  title  by  accretion  has  no  ap- 
plication to  an  island  which  is  a  mere  moving 
muss  ot  alluvial  deposits,  traveling  for  more 
than  a  mile  and  from  one  State  to  another. 
An  instantaneous  transfer  of  a  quarter  of  a  mile 
of  land  is  not  a  title  by  accretion.  IcL 

8.  The  right  of  accretion  to  an  Island  in  a 
river  cannot  be  so  extended  lengthwise  of  the 
river  as  to  exclude  riparian  proprietors  above 
or  below  such  island  from  access  to  the  river, 
as  such  riparian  proprietors.  Id, 

4.  As  the  law  of  Illinois  confers  upon  the 
owner  of  land  in  that  State  which  fronts  on  the 
Mississippi  River  the  title  in  fee  to  the  bed  of 
the  river  to  the  middle  thereof,  so  far  as  the 
boundary  of  the  State  extends,  such  riparian 
owner  is  entitled  to  all  islands  in  the  river 
which  are  formed  on  the  bed  of  the  river  east 
of  the  middle  of  its  width;  and  it  is  impossible 
for  the  owner  of  an  island  which  is  situated  on 
the  west  side  of  the  middle  of  the  river  and  in 
the  State  of  Missouri  to  extend  his  ownership, 
by  mere  accretion,  to  lands  situated  in  the 
State  of  Illinois.  Id, 

6.  Land  formed  between  the  east  bank  of 
the  Mississippi  River  and  an  island  in  front  of 
it,  due  to  a  dike  built  by  the  United  States 
government  from  the  shore  to  the  island,  be- 
longs to  the  riparian  owner;  and  the  fact  that 
more  land  has  been  restored  to  him  than  was 
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previouslj  washed  awav  cannot  deprive  him  of 
his  riparian  right  or  of  his  access  to  the  rivet 

Id. 

6.  The  sudden  and  perceptible  loss  of  land, 
of  a  riparian  proprietor,  which  is  visible  in  its 
progress,  does  not  deprive  him  of  his  fee  in  the- 
submerged  land,  or  chan^  his  boundaries  on 
the  river  front  as  they  existed  when  the  land 
commenced  to  be  waahed  away.  Id, 

7.  Land  newly  formed  by  accretion  belongs- 
to  a  riparian  owner  owning  the  fee  to  the  b^ 
of  the  stream,  although  it  extends  beyond  the 
shore  line  as  it  existed  before  a  washmg  away 
of  the  land,  which  preceded  the  new  accretion. 

Id. 


WILLS.      See    also    Cobpobations,    19; 
CouBTB,  6:  LnoTATiOR  OF  AcnonB,  9. 

Under  a  will  bequeathing  to  testator's  four 
daughters  $20,000  each,  to  he  invested  in  stock 
or  securities  and  held  in  trust  for  them  and  the 
income  applied  to  their  use;  and  subeequenily 
providing  that  upon  the  intermarriage  of  a 
daughter,  the  stock  or  securities  shall  be  held 
in  trust  for  the  maintenance  of  herself  and  hus- 
band for  life,  and  after  the  death  of  both  for 
such  issue  as  she  may  leave  at  her  death,  and 
if  she  shall  die  without  issue,  then  for  her  sur- 
viving sisters  and  the  issue  of  any  deceased 
sister, — a  daughter  who  does  not  marry  takes 
the  absolute  title  to  the  sum  devised,  which  she 
may  pass  by  her  will     Wel^ard  v.  Snyder,  7bO 


WITNESSED 

1.  The  rule  of  the  common  law  is  that  the 
wife  is  not  competent,  except  in  cases  of  vio- 
lence upon  her  person,  directly  to  criminato 
her  husband,  or  to  disclose  that  which  she  ha^ 
learned  from  him  in  their  confidential  intei- 
course.     Bassett  ▼.  United  States,  762 

2.  On  the  trial  of  an  indictment  for  polyg- 
amy the  wife  of  the  accused  cannot,  under 
Utah  Code  Civ.  Proc.,  be  a  witness  against 
him  to  prove  the  crime.  id, 

8.  One  who  Ib  both  a  creditor  and  an  attor- 
ney for  other  creditors  cannot  be  excludetl 
from  being  a  witness  as  to  what  transpired  at 
an  interview  between  a  mortgagor  and  cred- 
itors, at  which  he  was  present,  held  with  a  view 
of  obtaining  the  mortgage,  on  the  ground  that 
communications  to  an  attorney  are  confidential, 
especiallv  where  the  creditors,  whose  attorney 
he  was,  did  not  object  to  his  testimony.  Beagan 
V.  Aiken,  8W 

4.  A  written  statement  signed  by  a  witness 
containing  statements  different  from  those  tes- 
tified to  by  him  can  be  used  on  his  cross-ex- 
amination to  impeach  him.  It  is  not  necessary 
to  call  as  a  witness  the  person  to  whom  or  ta 
whose  presence  the  alle^  contradictory  state> 
ments  were  made.  Chicago,  M.  S  6L  P.  R, 
Co.  ▼.  Artery,  747 

5.  In  order  to  impeach  a  witoe»  bjabowing 
his  contradictory  statements  on  other  occaaioQa» 
his  attention  must  first  be  called  to  the  time, 
place,  and  drcumslances  of  the  atatementa^ 
whether  they  are  in  writing  or  were  made  or- 
ally. Id. 

Its.  lt«.  187, 188  V.  8. 
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through  a  park  and  up  to  the  terminus  of  the 
line  in  a  city  will  not  preyent  a  specific  per- 
formance of  the  contract  between  the  owner  of 
the  line  and  the  park  commiasioDere,  proyid- 
ing  for  such  use  by  other  compaDies.  Jay  v. 
St.Lauia,  848 

STATE. 

No  suit  or  proceedings  can  be  instituted  by 
aoy  holder  of  ooods  or  coupons,  against  a  State 
or 'her  executive  officers,  to  control  them  in  the 
exercise  of  their  official  functions  as  agents  of 
the  State.    McQahey  y.  ViriiirUa,  804 

STATUTE    OF    FRAUDS.     Bee    Ck>K- 

TRACTS,  15,  16. 

STATUTE   OF   UMITATIONa     See 

LnOTATIOK  OF  ACTIOKB. 

STATUTES.    See  also  EymsNOB,  18. 

1.  No  statute  will  be  construed  as  repealing 
a  prior  one,  unless  so  clearly  repugnant  tbereto 
as  to  admit  of  no  other  reasonable  construction. 
Cape  y.  Cape,  882 

2.  The  construction  giyen  to  a  statute  by 
those  charged  with  the  execution  of  it  ought 
not  to  be  overruled  without  cogent  reasons. 
Heath  y.  Wallace,  1068 

8.  Where  a  statute  is  clear  and  free  from  all 
ambiguity,  the  letter  of  it  is  not  to  be  disre- 
gard^ in  favor  of  a  mere  presumption  as  to 
what  is  the  policy  of  the  govemmcDt,  even 
though  it  may  be  the  settled  practice  of  an  ex- 
ecutive department.  8t,  Paul,  M,  d  M,  B.  Ca, 
y.  Phelpa,  767 

4.  A  regulation  of  a  department  cannot  re- 
peal a  statute;  and  a  departmental  construction 
of  a  statute  is  not  conclusive  or  binding  upon 
the  courts,  unless  such  construction  has  been 
continuously  in  force  fof  a  lon^  time,  and  then 
only  when  the  statute  is  doubtful  and  ambigu- 
ous.   M&riti  v.  Cameran^  773 

5.  An  alleged  surrender  or  suspension,  in  a 
statute,  of  a  power  of  government  respecting 
any  matter  of  public  concern,  must  be  shown 
by  dear  and  unequivocal  language;  it  cannot 
be  inferred  from  any  inhibitions  upon  particu- 
lar officers  or  special  tribunals,  or  from  any 
doubtful  or  uncertain  expressions.  Wheeling 
d  B.  Bridge  Oo.  y.  Wheeling  Bridge  Ca.      967 

6.  If  a  law  conferring  Jurisdiction  is  repealed, 
without  any  reservation  as  to  pending  cases,  all 
iuch  cases  fall  with  the  law.  Qunm  y.  Patrick 
County,  601 

STREET  RAILWAYS.    See  Coktbaotb. 
5;  Taxes,  4. 

SUBROGATION. 

In  Louisiana  one  who  recoyers  -against  the 
possessor  of  land  may  compromise  and  settle 
with  him  and  discharge  him  personaUy,  and 
may  on  such  settlement  be  subrogated  to  his 
right  of  action  against  his  warrantor,  and  may 
recover  against  the  latter.  New  Orleane  y. 
Whitney.  1102 


1.  The  liabflitj  of  a  national  bank  form  tax» 
under  Act  of  Ck>ngreis  June  80,  1864,  g  120> 
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on  its  dividends,  depends  solely  upon  the  warn 
tion  whether  dividends  were  in  fact  deciaretf' 
due  and  |ny  able  to  stockholders.  Central  Nat. 
BankY.  United  Statee,  70S 

2.  If  a  national  bank,  in  good  faith  and  by 
mistake,  made  a  declaration  of  dividends  when 
it  was  not  in  a  good  condition  to  do  so,  the 
mistake  cannot  be  corrected  by  the  courts  in 
an  action  brought  to  recover  a  tax  on  such 
dividends.  Jd. 

3.  A  national  bank  has  no  right  to  omit  from 
its  return  for  the  purposes  of  taxation,  required 
by  Act  of  Congress  June  80,  1864.  g  120,  a 
statement  of  the  sums  retained  by  it  for  tlie 
State  out  of  dividends  to  stockholders.         Jd, 

4.  Under  Iowa  Code,  §  1090,  it  is  not  in  the 
power  of  a  city  in  Iowa  in  which  a  street  rail- 
way is  constructed,  by  any  contract  with  the 
company  constructine  it,  to  deprive  the  hofiis- 
lature  o^  the  State  of  the  power  of  taxing  the 
company.  Siaux  City  Street  B.  Co.  v.  Junior 
City,  89a 

TERRITORIES. 

1 .  The  United  States  has  supreme  sovereignty 
over  a  Territory,  and  Congress  has  full  and 
complete  legislaUve  authority  over  its  people 
and  govern  men  t  Church  cf  Jeeue  Chriet  of  L, 
D.  a.  V.  United  Statee,  478 

2.  The  words  "except  the  Territories,"  in 
the  Act  of  Conmss  of  1889  imposing  punish- 
ment for  carnally  knowing  a  female  under 
sixteen  years,  baye  reference  exclusively  to 
Territories  which  have  been  erected  into  civil 
governments.  Oklahoma  is  not  of  this  clasa 
of  Territories.    Be  Lane,  219 

8.  The  distribution  of  estatea  of  deceased 
persons  and  the  right  of  succession  thereto  are 
matters  exclusively  of  state  cognizance,  and 
are  such  as  were  within  the  competence  of  the 
Territorial  Legislature  to  deal  with  as  it  saw 
fit,  in  the  absence  of  an  inhibition  by  Congress. 
C^  y.  Cope,  832 

TOWNS.    See  Raelboaim,  A 

TRADEMARK. 

1.  The  office  of  a  trademark  Is  to  point  out 
distinctively  the  origin  or  ownership  of  the 
article  to  which  it  is  imlxed;  or,  in  other  words, 
to  give  notice  who  was  the  producer.  Late- 
renee  Mfg,  Co,  y.  Tenneeeee  IQg,  Co,  997 

2.  An  exclusive  right  to  the  use  of  words. 
letters,or  symbols  to  indicate  merely  the  quality 
of  the  goods  to  which  they  are  afllxed,  cannot 
be  acquired.  Id. 

8.  If  the  primary  object  of  a  trademark  bo 
to  indicate  origin  or  ownership,  the  mete  fact 
that  the  article  has  obtained  such  a  wide  sale 
that  it  has  also  become  indicative  of  quality  ia 
not  of  itself  sufficient  to  debar  the  owner  from 
protection  and  make  it  the  common  property 
of  the  trade.  Id. 

4.  The  letters  "  LL  "  placed  upon  sheetings, 
which  only  indicate  grade,  class,  or  quality^ 
and  not  origin,  ownership,  or  manuuicture, 
cannot  be  upheld  as  a  trademark.  Id. 

6.  The  Hie  by  defendant  of  an  important 
part  of  plaintifra  labd,  in  such  a  way  and 
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